Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


liiR 

«w1S  00289  0961 


Non- 
Circulating 


mdiigan 


Murks, 


Itl7 


I 

t 
r 

I 
I 
I 

i 


T 


1^ 


o^ 


I 

4  WIS  00289  0961 


Non- 
Circulating 


jMuries, 


I 


It 


/ 


1^ 


o^ 


CASES  ARGUED  AND  DECIDED 

IN  THB 

SUPREME  COURT 


OF  THE 


UNITED  STATES 

OCTOBER  TERMS.  1896,  1896.  IN 

163.  164.  165.  166  U.  S, 


BOOK  41. 

LAWYERS'  EDITION, 

COMPLETE  With  Head  Lines,  Head  Notes,  Statements  of  Cases,  Points  and 
Authorities  of  Counsel,  Foot  Notes  and  Parallel  References. 

BY 

STEPHEN  K.  WILLIAMS,  LLD. 


THE  LAWYERS  CO-OPERATIVE  PUBLISHING  COMPANY 

ROCHESTER,  NEW  YORK 


Copyright  1897  by 
THE  LAWYERS  CO-OPERATIVE  PUBLISHING  CO. 


41  US  L  «d 


JUSTICES 


OF  THB 


SUPREME  C0I3ET  OF  THE  UNITED  STATES 


DURING  THE  TIME  OF  THESE  RBPOBTO. 


CHIEF  JU8TI0E, 


HON.  MELVILLE  WESTON  FULLER. 


ASSOCIATE  JUSTICES, 

Hon.  Stephen  Johnson  Field,  Hon.  Henry  Billings  Brown, 

'Aos.  John  Marshall  Harlan,  Hon.  George  Shiras,  Jr., 

Hon.  Horace  Gray,  Hon.  Edward  Douglass  White, 

Hon.  David  Josiah  Brewer,  Hon.  Rufus  W.  Peckham. 


ATTORNEY  GENERAL, 

Hon..  JuDSON  Harmon, 
Hon.  Joseph  McKenna.* 


SOLICITOR  general, 

Hon.  Holmes  Conrad. 

CLERK, 

James  Hall  McKenney,  Esq. 

REPORTER, 

Hon.  J.  C.  Bancroft  Davis. 

marshal, 
John  Montgomery  Wright,  Esq. 


•  Mr.  McKbvna  was  appointed  Attorney  Qeiieral  aa  tbe  aucceaaor  of  Mr.  Harmon  MucIl  ^IMI. 


ALLOTMENT.  ETC.,  OF  THE 


JUSTICES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES, 


AB  THBT  STOOD  DURIHO  THB  TUIE  OF  THBffi  REP0BT8,  TOOETHBB  WITH  THB  DATBt  OF 
C0MHIS8I01IS  AlVD  0OMMEKCBMB3IT  OF  BBRYICE.  RBSPBCTIYKLT. 


Ailotment,  Feb.  8, 1890,  see  Appendix  lY.  Book  40. 


Names  of  Justices,  Ain> 

WHENCE  APPOINTED. 


Associate  Justice 

HORACE  GRAY, 

Massacbusetts. 


Associate  Justice 
RUFUS  W.  PECKHAM, 


Associate  Justice 

GEORGE  SHIRAS,  Jr., 

PeoosylvaDia. 


Chief  Justice 
MELVILLE  W.  FULLER, 
Illinois. 


Associate  Justice 
•  EDWARD  D.  WHITE, 
Louisiana. 


Associate  Justice 

JOHN  M.  HARLAN, 

Kentucky. 


Associate  Justice 

HENRY  B.  BROWN. 

Micbigan. 


Associate  Justice 

DAVID  J.  BREWER, 

Kansas. 


By  WHOM  Ap- 
pointed. 


President 
Arthur. 


President 
Cleveland. 


President 
Harrison. 


President 
Cleyel.vnd. 


Circuits, 
1896-1897. 


President 
Cleveland. 


President 
Hates. 


Aabociatb  Justice 

STEPHEN  J.  FIELD, 

California. 


President 
Harrison. 


First. 

Me.,  N.  H.,Mass., 

Rhode  Island. 


Second. 

Vermont,  Conn., 

New  York. 


Third. 
New  Jersey, 
Pbnn.,  Del. 


Fourth. 

Md..  Va..  N.  C, 

W.  Va..  8.  C. 


Fifth. 

Ga.,   Ala.,    Fla., 

Miss.,  La.,  Tbx. 


Sixth. 

Ky.,  Tenn.,  Ohio, 

Mich. 


Seventh. 
Ind.,  III.,  Wis. 


Commis- 
sioned. 


1881. 
(Dec.  ao.) 


Sworn 

IN. 


1895. 
(Dec.  9.) 


1892. 
(July  26.) 


1888. 
(July  20.) 


1882. 
(Jan.  9.) 


1896. 
(Jan.  6.) 


1892. 
(Oct.  10.), 


1894. 
(Feb.  19.) 


1877. 
(Nov.  29.) 


1888. 
(Oct.  8.) 


1894. 
(Mar.  12.> 


1877.. 
(Dec  10.) 


President 
Harrison. 


President 
Lincoln. 


Eighth. 

Minn.,  Iowa,  Mo., 

Kan.,  Ark.,  Neb., 

Colo.,  N.  D., 

8.  D.,  Wyo. 


Ninth. 

Cal.,  Or..  Nev., 

Mont.,  Wask., 

Idaho. 


1890. 
(Dec.  29.) 


1889. 
(Dec.  18.) 


1868. 
(Mar.  10.) 


1891. 
(Jan.  6.) 


1890. 
(Jan.  6.) 


1868. 
(Dec.  7.) 


tK- 


GENERAL  TABLE  OE  CASES  REPORTED 

IN    THIS    BOOK. 


VOLUMES  163,  164,  165,  166. 


Abbott,  CbUholm  v.  (mem.)  •  •  1184 
Aberdeen    Bank    v.    Chehalis    County 

(166  U.  S.  440)  -  -  •  1069 
Acer8  V.  United  States  (164  U.  8.  388)  481 

Adams  Exp.   Co.9.  Indiana  (165  U.   S. 

255) 707 

V.  Kentucky  (106  U.  8.  171)  -  960 
V.  Ohio  Slate  Auditor  (165  U.  S. 

194) 688 

«.  Obio  State  Auditor  (166  U.  S. 

185) 965 

Addington  v.  United  States  (165  U.  S. 

184) 679 

j£tna  L.  Ins.  Co.  r  Florida  (mem.)  -  311 
Agnew  V.  United  States  (165  U.  S.  86)  624 
Agricultural  Ditcb    Co.  v.  Farmers'  I. 

Ditch  Co.  (mem.)  -  -  -  1188 
Alabama  &  V.  U.  Co.,  Henry  v,  (mem.)  1180 
Albuquerque  Hotel  A  O.  H.  Co.,  Med* 

lero.  (mem.)    ....    809 

Alix.  Ex  parte,  (166  U.  8.  136)     -       .        948 

Allen  9.  Cannon  (mem.)  -        .       .        .    805 

V.  Culp  (166  U.  S.  501)       •       -      1098 

«.  Georgia  (166  U.  S.  188)       -        -    949 

9.  United  States  (164  U.  8.  492)  •        528 

United  States  v,     -       -       -       •    242 

Allgeyer  9.  Louisiana  (165  U.  S.  578)  -        832 

American  Bell  Teleph.  Co.  9.  Western 

U.  Teleg.  Co.  (mem.)  -  -  1187 
American  Dock  &  I.  Co.  9.  Jersey  City 

(mem.)  ....  817 
American  Emigrant  Co.,  Rogers  Locomo- 
tive Mach.  Works  9.  -  -  652 
American  Exp.  Co.  9,  Indiana  (165  U.  S. 

255) 707 

American  Harrow  CJo.  9.  Shaffer  (mem.)  1187 
American  Pub.  Co.  •.  Fisher  (166  U.  8. 

464) 1079 

American  Road  Mach.  Co.  v.  Pennock  & 

S.  Co.j(164  U.  S.  26)  -  .  337 
American  Su^r  Ref.  Co.,  The  Cen- 
turion 9.  (mem.)  •  -  -  309 
American  Tobacco  Co.,  United  States  9,  1081 
American  Waterworks  Co.  r.  Farmers' 

Loan  &  T.  Co.  (mem.)  319 

Andrews,  National  Foundry  &  P.  Works 

9.  (mem.)  -  .  -  -  1188 
9.  Thum  (mem.) ....  8I8 
Anglo  Californian  Bank  9.  Secretary  of 

the  Treasury  (mem.)  -  .1188 
Annapolis  9.  Revel]  (mem.)  .  .  .  1178 
Applegate,  Dowell  0.  (mem.)  -  -  -1178 
Arizona,  Maish  0.  ....        507 

Armijo    y    Jaramillo,     United    States 

9.  (mem.)  -  -  -  -  1185 
Arnold,  United  States,  Deimel  0.  (mem.)    315 


Aslesen  9.  Minnesota  (mem.)  •       •       -  812 

Atchison,  T.  &  8.  F.  R.  Co.,  Martin  c.  1051 

9.  Mulligan  (mem.)     -        -        -  311 
Atlantic  &  P.  R.  Co.  9,  Laird  (164  U.  8. 

893)         .        -        -        -        .  485 

9.  Mingus  (165  U.  8.  413)  -        -  770 

Atlantic  City  R.  Co..  lie,  (164  U.  8.  633)  579 

Augustin  t>.  United  Stales  (mem.)  -        -  1185 

Aulick,  United  States  9.  (mem.)  -       •  808 

B. 

Baca  «.  United  States  (mem.)  >  •  -813 
Bacon  •.  Texas  (163  U.  8.  207)  -  •  132 
Baker  fj.  Brickell  (mem.)  •  •  -1186 
Baldwin,  Robertson  9,         .       -        >        715 

Zadig  9. 1087 

Ball  9.  United  States  (163  U.  8.  662)  -  300 
Baltimore  9.  Baltimore  Trust  &  Q.  Co. 

(166  U.S.  673)         -        -        -1160 
Safety    Insulated     Wire    &    C. 

Co.  9.  (mem.)       •       •        -      1185 
Ulman  ».  (mem.)    ....  1184 
Baltimore  »&  O.  &  C.   R.  Co.  9.  Yarde 

(mem.)         ....        311 

Baltimore   &  O.  R.   Ck).   1;.  Sutherland 

(mem.) 316 

Baltimore*  P.  R.  Co.,  Johnson  9,  (mem.)  1186 
Baltimore  Trust  &  O.  Co..  Baltimore  9.  1160 
Baltzell,  Wisconsin,  ex  rel.,  9.  Siebecker 

(mem.)  ....  1188 
Bank,    Aberdeen,   9.   Chehalis    County 

(166  U.  8. 440)  -  •  .  1069 
Anglo-Californian,  9.  Secretary  of 

the  Treasury  (mem.)  -  -  1188 
Capital,  of  St.  Paul  9.  School  Dist. 

No.  26  (mem.)  -  -  -  1184 
Citizens',  of  Louisiana  9,  Cannon 

(164  U.  8.  319)  -  -  -  451 
Exchange,  Hubbard  9.  (mem.)  •  817 
Farmers'  Nat.,  Rockwell  9,  (mem.)  1177 
First  Nat.,  of  Aberdeen  9.  Cheha- 
lis County  (166  U.  8.  440)  -  1069 
First  Nat., of  Clark  «. South  Dakota 

(mem.) 308 

Fourth  Street  Nat.,  c.  Yardley  (165 

U.  S.  634)    -        -        -  855 

German,  9.  Tennessee,    Memphis 

(mem.) 818 

Market  Nat.,  McCormick  9.  •  817 
Meclianics'    Sav.,  9.    Tennessee, 

Memphis  (mem.)     >  -    814 

National,  of  Commerce,   Eildare 

Lumber  Co.  v.  (mem.)  •  818 
National,  of  Commerce  9.  Seattle 

(166  U.  8.  463)       -        .        -    1079 

i 


Cases  Repokted. 


Bank,  Prairie  State  Nat.,  v.  United  States 

(164  U.  8.  227)     -        -        -        412 

Puget  Sound  Nat.,  o.  Seattle  (166 

U.  8.  463)        ....  1079 

Quaker  City  Nat.,  v.  Nolan  County 

(mem.)         ....       815 

Seattle  Nat.,  v.  Seattle  (166  U.  S. 

463) 1079 

Second  Nat.,  of  Providence,  Gar- 
ner V.  (mem.)        -        -        -        819 
Traders'  Nat.,  v.  Chipman    -        •    164 
Union  Nat.,  of  Chicago  v.  Louis- 
ville. N.  A.  &  C.  R.  Co.  (163 

U.  S.  825)    ....        177 
Washington  N.it..  v.  King  County 

(166  U.  S.  463)  -  -  -  1079 
Bank  of  Commerce  v.  Seattle  (166  U. 

S.  463)         ....      1079 
9.  Tennessee,  Memphis  (168  U.  8. 

416)         -        -       -        -        .    211 
Barber  v.  Isaacs  (mem.)       -       -       •       820 
V.  Piitsburg,  Ft.  W.  &  C.  R.  Co. 

(166  U.  8.  88)  -        .  -    925 

Barber  Asphalt  Pa  v.  Co.  v.  Harrisburg 

(mem.)  ....  809 
Barnette,  United  States  «...  -  675 
Barnitz  v.  Beverly  (163  U.  8.  118)  -  93 
Barrett.  Texas  &  P.  R.  Co.  t>.  -       -  1136 

Barton,  Gohlman  0.  (mem.)  •  •  806 
Bassett  v.  Minnesota  (mem.)  •  -  •  812 
Bate  Refrigerating  Co.  v.  TofFey  (mem.)  309 
Bates,  Western  U.  Teleg.  Co.  v.  (mem.)  1179 
Bates  County,  Edwards  v.  -  -  •  155 
Battersby,  Washington,  «v  rel,,  v.   Tide 

Land  Appraisers  (mem.)  -  807 
Baughn  v.  Millimns  (mem.)  •        807 

Bear  Lake  &  R.  W.  &  I.  Co.  v.  Garland 

(164  U.  8.  1)    -        -        -        -    827 
Garland  v.  (mem.)    -        -        -        814 
Beaton,  Northern  P.  R.  Co.  v.  (mem.)    -  1185 
Beck^  Flournoy  Live  Stock  A  R.  E.  Co. 

V.  (mem.)  ....  305 
Bellingham  Bay  Land  Co.,  Dibble  v.  •  72 
Bent,  Singer  Mfff.  Co.  v.  -  -  -  131 
Bertha  Zinc  &  M.  Co.  v,  Carrico  (mem.)    810 

Beverly.  Barnitz  v. 93 

Bigelow.  Coughran  u.  •  -  -  •  442 
Bilby,  Cheney  c.  (mem.)  •  -  -  1180 
Birtwell,  Saltonstall  v.  ...  848 
Black  9.  Black  (mem.)  -  •  •  -  818 
V,  Elkhorn  Min.  Co.(163  U.  8.  445)  221 
Bloom,  Texas  &  P.  R.  Co.  t>.  -  -  580 
Board  of  Equalization,  Missouri,  Lemon 

V.  (mem.)  ....  313 
Board  of  Transportation,  Nebraska,  ex 

rel. ,  Missouri  P.  R.  Co.  9,  -  489 
Bobl,  Carson «.  (mfe.)    -        -  -  1182 

Bondholders  A  P.  of  Iron  R.  R.  a.  To- 
ledo, D.  &  B.  R.  Co.  (mem.)  1188 
Bonsack  Mach.  Co..  Pollard  v.  (mem.)  •    308 
Booth  V.  Crawford  (mem.)  -        -        •        809 
Boston  Safe  Dep.  &  T.  Co.  v,  Groome 

(mem.) 1181 

Bowers,  Von  Schmidt  «.  (mem.)        -      1187 

Bradley,  Fallbrook    Irrig.  Dist  «.        -    369 

Brickell,  Baker  tJ.  (mem.)       -  -         1186 

Wheelan  t>.  (mem.)     -        -         •    1186 

Brim.  Jones  0. 677 

Brooklyn,  Long  Island   Water  Supply 

Co.  tJ. 1165 

Brooklyn  &  N.   Y.  Ferry  Co.   c.  Mc- 

Mahon  (mem.)  •  -  -  .  1186 
Brow,  Wabash  W.  R.  Co.  v.  431 

2 


Brown,  Cleveland.  C.  C.  &  St.  L.  R,  Co. 

V.  (mem.)  ....  \\%\ 

V.  United  States  (164  U.  8.  221)  -        410 

Walker©. 865- 

«.  Wygant  (163  U.  8.  618)  -  284 
Buck  9.  United  States  (mem.)  •  -  •  815> 
Bullard  v,  Des  Moines  &  Ft.  D.  R.  Co. 

(mem.)         ....      ii85- 
Burfenning  t).  Chicago,  St.  P.  M.  &  O. 

R.  Co.  (163  U.  S.  321)      -        -    175- 
Burlington,  C.  R.  &N.  R.  Co.,  Burling- 
ton Gaslight  Co.  v,  -        749» 
Burlington   Gaslight  Co.cv.  Burlington. 

C.  R.  &  N.  R.  Co.  (165  U.  S. 

370) 749^ 

Busbnell  v.  Leland  (164  U.  S.  684)        -        59» 
Butler,  IWlnois,  ex  rel.,  Illinois  C  R.  Co. 

t>. 107 

Butler  County,  F.  G.  Oxley  Stave  (Jo.  v.  114il 


0. 


C.  &  A.  Potts  &  Co..  Re,  (166  U.  8.  268)  994 
Cakec.  Mohun(104U.  8.  311)  -  -  447 
Caldwell,  Robinson  v.  -  -  -  745 
California    Fig    Syrup    Co.  «.   Putnam 

(mem.) 810 

Campbell  v.  Quigley  (mem.)  -  •  306 
17.  Richardson  (mem.)  •  •  -  1184 
«.  Schachte  (mem.)  .  -  •  806 
f>.  Thames  (mem.)  -  -  -  806 
Cannon,  Allen  v.  (mem.)  ...  805 
Citizens'  Bank  v.  -  -  -  -  451 
Northern  P.  R.  Co.  v.  (mem.)  -  1180 
Capital   Bank  v.   School  Dist.    No.    26 

(mem.)  ....      1184 

Carothers  c.  Mayer  (164  U.  8.  825)  -  -  458 
Carrico,  Bertha  Zinc  &  M.  Co.  •.  (mem.)  810 
Carson  c.  Bohl  (mem.)  -  -  -  1183 
Carter,  Epperson  v.  (mem.)  -  -  -  806 
V.  Ruddy  (166  U.  8.  498)  •  -  1090 
Carver  v.  United  States  (164  U.  8.  694)  602 
Cavanaugh,    Northern    P.    R.    Co.    v. 

(mem.) 816 

Caverly  v.  Deere  (mem.)  -  -  -  817 
Ceballos  v.  The  Warren  Adams  (mem.)  816 
Cedar  Falls  &  M.  R.  Co.  «.  Illinois  C.  R. 

Co.  (mem.)  -  -  -  -  1180 
Central  P.  R.  Co.  v.  United  SUtes  (164 

U.  8.  93)  -  -  -  -  362 
Central  R.  &  Bkg.  Co.,  Southwestern  R 

Co.  V.  (mem.)  -        -       -        •    817 
V.  Wright (164  U.  S.  327)   -        -        454 
Central  Trust  Co.  r.  Richmond,  N.  I.  & 

B.  R.  Co.  (mem.)  -  -  -  810 
Centurion,  The,  v.  American  Sugar  Ref. 

Co.  (mem.)  .  -  -  -  809 
Ceres,  The,  v.  Wessels  (mem.)  -  -  819 
Certain    Real    Estate  f>.   United    States 

(mem.)  ....        818 

Champion  Min.  Co.,  Walrath  «.  (mem.)    817 

Chapman,  Zftf,  (166  U.  S.   661)        -        -  1154 

V.  United  State-  (mem.)      -       -      1179 

•.  United  States  (mem.)       •        -  1188 

V.  United  States  (164  U.  8.  486)        504 

Chappell  f>.  Chappell(mem.)  •        -        -1185 

Charleston,  Western  U.  Teleg.   Co.    «. 

(mem.)         ....        809 

Charleston  Bridge  Co.  •.  Higbee  (mem.)    807 

Cheesman,  Shreve  v.  (mem.)   •       -        -    829 

Sbreve  v.  (mem.)       •       -       •      1177 


Casbs  Rbfobtsd. 


Chehalis  County,  Aberdeen  Bank  v.       -  1069 

First  Nat.  Bank «.     .       .       .      1069 

Cheney  •.  Bilby  (mem.)  •       •       •       •  1180 

Cherokee  Nation,  Phillips  v.  (mem.)  -      1181 

Chester.  Western  U.  Teleg.  Co.  «.  (mem.)    318 

Chetwood.  ExparU,  (165  U.  8.  448)     -        782 

Chicago,  Chicago  &  N.  W.  R.  Co.  t.     -    511 

Chicago,  B.  &  Q.  R  Co.  v.       -       979 

Chicago,  B.  &  Q.  R.  Co.  f».    -       -    994 

Chicago  &  N.  W.  R.  Co.  c.  Chicago  (164 

U.  8. 454)  -  -  -  -  611 
Chicago,  B.  &  Q.  R.  Co.  •.  Chicago  (166 

U.  8.  226)       -        ...    979 
V.  Chicago  (166  U.  8.  258)  -        994 

V.  Jones  (mem.)  ....  1184 
Chicago,  K.  &  N.  R.  Co.  v.  Van  Cleave 

(mem.)  ....      1177 

Chicago,  M.   &  8t    P.  R.  Co.  «.  Grant 

(mem.) 1182 

Union  P.  R.  Co.  t>.    •       •       -       265 
Union  P.  R.  Co.  v.        •       -       .    282 
Chicago,  P.  &  8.  R.  Co.,  Farmers'  Loan 

&T.  Co.  «.  -  -  -  60 
Chicago,  R.  I.  &  P.  R.  Co.  v,  SUhley 

(mem.) 318 

Union  P.  R.  Co.  «.    -       •       •        265 
Union  P.  R.  Co.  ».         -       -       -    282 
United  States  v.  (mem.)     -        •      1184 
Chicago,  St.  P.  M.  &  O.  R.  Co.,  Burfen- 

ning  V.  ....       175 

V.  Roberts  (mem.)  -  •  -  1188 
Chilton,  Union  P.  R.  Co.  c.  (mem.)  -  808 
Chin  Tuen  Sing  v.  Kilbreth  (mem.)  •  •  806 
Chipman,  McClellan  v.  ...      461 

Traders' Nat.  Bank «.  -  -  461 
Chippewa  Iron  Co.,  Piper  v.  (mem.)  -  807 
Chisholm  V.  Abbott  (mem.)  -  -  1184 
Chism.  Price  r.  (mem.)  -       -       -1177 

Choppin,  Forman  v.  (mem.)  •  •  819 
Christie,  Mayes  v.  (mem. )  •  •  -  818 
Church  of  Christ  v.  Reorganized  Church 

of  Jesus  Christ  of  L.  D.  8. 

(mem:)  ...       -        814 

Cilley  •.  Patten  (mem.)  -  -  -  -  808 
Cincinnati. Louisville  Trust  Co.  v.  (mem.)  1188 
Citizens'  Bank  v.  Cannon  (164  U.  8.  819)  451 
Citizens'  Street  R.  Co.,  City  R.  Co.  «.  -  1114 
City  R.  Co.  V.  Citizens'  Street  R.  Co. (166 

U.  8.  557)    ....     1114 

aaflin  fj.  Tutlle  (mem.)     -        .        -         1187 

Clarke  v.  McDade  (165  U.  8.  168)  -        -     673 

V.  Mott  (165  U.  8.  168)     -        -  678 

Clarkson  v.   Farmers'  Loan  A  T.   Co. 

(mem.)  ....  819 
Cleveland.  C.  C.  &  8t  L.  R.  Co.  •.  Brown 

(mem.) 1181 

Cloughley,  Rouse  v.  (mem.)  -  -  316 
Cloyd,  Wheeler  v.  (mem.)  ...  818 
Cody,  Texas  &  P.  R.  Co.  •.  -  -  1182 
Cohen  «.  United  States  (mem.)  -  -  1181 
Colburn,  Northern  P.  R.  Co.  t>.  .  479 
Collins,  Wayne  Lumber  Co.  «.  (mem.)  319 
Colorado  E.  R.  Co.,  Union  P.  R.  Co.  •. 

(mem.) 810 

Colorado  Pa  v.  Co.,  Murphy  v,  (mem.)  -  1188 
Columbia*  P.  8.  R.  Co.,  Washington, 

exrel.,v.  Harbor  Line  Comrs. 

(mem.)  ....  809 
Columbus  «.  Dennison  (mem.)  -  •  814 
Comitiz  V.  Parkerson  (mem.)  •  •  807 
Conuniasioner  of  Patents,   Du   Bois   •. 

(mem.)  ....  806 
ConoUy,  Wiggan  •. 69 


Conqueror.  The,  (166  U.  8.  110)    -       -      987 
Converse.  Michigan  Dairy  Co.  o.  (mem.)    805 
Cook  V.  Eells  (mem.)         ...         320 
Missouri,  K.  &  T.  R.  Co.  •.         •    289 
•.  Street  (mem.)    -    .    •       •  817 

Cooper  9.  United  States  (mem.)  -  •  813 
Coo  vert.  Washington  v.  (mem.)  -  -  1182 
Coquittam,  The.  v.  United  States  (163  U. 

8.  846)  ....  184 
Corcoran,  Hill  v.  (mem.)  •  -  •  1182 
Cornell  v.  Green  (163  U.  8.  75)  •  -  76 
Cornwall,  HentztJ.  (mera.)  -  -  1183 
Coughran  v.  BIgelow  (164  U.  8.  801)  .  442 
Covington    &    L.    Tiirnp.    Road  Co.  •. 

Sand  ford  (164  U.  8.  578)  -  560 
Craemer  v.  Washington  (mem.)  .  1183 
Crawford,  Booth  v.  (mem.)  -  -  -  309 
Crimp  V,  McCormick  Const.  Co.  (mem.)  319 
Cropper  v.  McLane  (mem.)       •       •  316 

Culp,  Allen  «.-.-.  1093 

Cunningham,  Gonzales  v.  -        •  572 

Cutajar  v.  United  States  (mem.)  •    1185 


D. 


Dailey  v.  Ohio  (mem.)  •  -  •  1181 
Daily,  Western  U.  Teleg.  Co.  v.  (mem.)    1183 

Daly,  Webster  tJ. Ill 

Davenport  v.  United  States  (mem.)      *      814 

Davidson,  Illinois  C.  R.  Co.  «.  (mem.)       1186 

Davies,  Hanford  c.        >       -        -       -       157 

Davis  V.  Patrick  (mem.)    -       -       -  316 

«.  United  States  (mem.)       •       .     1179 

«.  United  SUtes  (165  U.  8.  873)         750 

V.  Wakelee  (mem.)       -       •       •      310 

Dearborn «.  Moran  (mem.)         •       •       1184 

Deere,  Caverly  v.  (mem.)       -       •       -      317 

Deimel  v.  Strohelm  (mem.)       •       -       1188 

United  States,  ex  rel.,  v.  Arnold 

(mem)       ....         815 

De  Lacey,  Dennis  v.  (mem.)  •       -      306 

Delaney,  United  States  v.  -       •         435 

Delta  &  P.  Land  Co. ,  Ford  v.        -       -     590 

Goodsell  1;.  (mem.)  *       •       -         1186 

Dement,  Tubman  v.  (mem.)       •       •         314 

Dennis©.  De  Lacey  (mera.)    ...      806 

Dennison.  Columbus  v,  (mem.)  -         814 

Deno  V.  Griffin  (mem.)  -       •       •      31^ 

Des  Moines  &  Ft.  D.  R.  Co.,  Bullard  v. 

(mem.) 1185 

Detroit,  Detroit  Citizens'  Street  R.  Co.  «. 

(mem.)       ....         810 
Detroit  Citizens'  Street  R.  Co.  «.  Detroit 

(mem.)  ....      310 

De  Vaughn  v.  Hutchinson  (165  U.  8.  566)  827 
Deweesev.  Relnhard  (165  U.  S.  386)  -  757 
Dibble  v.  Bellingham  Bay  Land  Co.  (163 

U.  8. 68)        -        -        •        •        73 
Dickson,  District  of  Columbia «.      •  738 

Dillingham,  Scales  v,  (mem.)  •  -  1177 
District  of  Columbia  v,  Dickson  (165  U. 

8.  341)       ....  788 

V.  Hall  (165  U.  8.  840)        -        -      73» 

V.  Johnson  (165  U.  8.  830)        -         784 

V.  Sbeckels  (165  U.  8.  830)    -       -     734 

Dodge.  Perego  0.         -        -        •        •         113 

Doherly  t>.  Ivnowlton  (mem.)  •       •    1182 

Donald.  Gardner  •.  ...         632 

Scott©. 632 

Scott  V.  •        •  •        •        648 

Douglas  V.  United  8tatefl,North  Carolina 

(mem.)         ....     807 


OAStoB  RSPOBTSO 


Dow,  Electric  Co. «.       .  •       • 

Dowell  •.  Applegate  (mem.) 

Draper  •.  United  States  (164  U.  8.  840) 

Drucker,  Robertson  «.(mem.)    - 

Du  Bois   9.  Ck>mmi88ioner  of   Patents 

(mem.)  .... 

Dubuque  &  S.  C.  H.    Co.  •.  Sampson 

(mem.) 

Duffy  9.  Green  (mem.) 
DuncansoD,  Maoson  9.     .       .       .       . 
Dunlop  V.  United  States  (165  U.  8.  486) 
Durham,  Hussman  «.  ... 

Duval  V.  Pullman  Palace  Car  Co.  (mem.) 
Dyer  •.  United  States  (mem.) 


E. 

Eastern  H.  Co.  9.  Moran  (mem.) 

East  Tennessee,  V.  <&  Q.  R.  Co.  •.  Jor 

dan  (mem.) 
Eckart,  Re,  (166  U.  8.  481)  - 
Eddy  V.  Lafayette  (163  U.  S.  456)    • 

V.  Wallace  (mem.) 
Edgington  v.   United  States  (164  U.  8 

861)  .... 

Edwards  v.  Bates  County  (168  U.  8.  269) 
Eells,  Cook  V.  (mem.) 

Ross  €.  (mem.)    .... 
Egan  0.  Hart  (165  U.  8.  188)   • 
Egeland,  Northern  P.  R.  Co.  v.  - 
Xonstein,  W.  <&   Co.    v.    United   States 

(mem.)     .       .       •       . 
Elder  0.  McClaskey  (mem.) 
Electric  Co.  9.  Dow  (166  U.  8.  489) 
Elkhorn  Min.  Co.,  Bla^k  €. 
Elliott,  United  States  9. 
Ellis,  Gulf.  C.  &  8.  F.  R.  Co.  v. 
Elmira  &  H.  R.  Co.  «.  Thomson- Houston 

Electric  Co.  (mem.) 
Elmore  •.  Yicksburg,  8.  &  P.  R.  Co 

(mem.)       .... 
Epperson  a.  Carter  (mem.) 
Esquibel,  Southern  P.  R.  Co.  0.  (mem. 
Eufaula.  Moore  0.  (mem.)    • 
Ewer  •.  New  York  (mem.) 
Exchange  Bank,  Hubbard  v.  (mem.)  - 
EiDparte  Alix  (166  U.  8.  186) 

Chetwood  (165  U.  S.  448) 

Jones  (164  U.  8.  691) 

EolIock(165U.  8.  526)      - 

Lennon  (166  U.  8.  548) 

Locbren  (mem.) 

Lusby  (165  U.  8.  538) 

McCaully  (165  U.  8.  538) 


1088 

1178 

419 

808 

806 

1180 
805 

1105 
799 
664 
810 

1183 


809 

1180 

1085 

325 

812 

467 
155 
820 
820 
680 
82 

1188 
815 

1088 
221 
474 
666 

815 

1177 
306 
808 

1180 

1181 
817 
948 
782 
601 
813 

1110 
819 
817 
817 


F. 

Falk,    Springer   Lithographing  Co.    «. 

(mem.) 1179 

Fallbrook  Irrig.  DIst.  •.  Bradley  (164  U. 

8.  112)  -        •       -        869 

Fargo  •.  Poe  (165  U.  8.  194)  -  -  -  683 
Farmer  «.  National  L.  Asso.  (mem.)  -  818 
Farmers'  I.  Ditch  Co.,  Agricultural  Ditch 

Co.   •.  (mem.)         •       -        -  1188 
Farmers'  Loan   &   T.    Co.,    American 

Waterworks    Co.    v.    (mem.)    819 
Chicago,   P.  &  8.   R  Co.  (163  U. 

8.  31) 60 

Clarkson  v.  (mem.)  -  •  -  319 
Green  c.  (mem.)  •  •  .  •  1187 
•.  Scott  (mem.)  .       •       -       318 


Farmers  Nat.  Bank,  Rockwell  v.  (mem.)  1177 
Far  well    Farmers'     Warehouse    Asso., 

Minneapolis,  St.  P.  &  8.  8.  M. 

R  Co.  V.  (mem.)         -  810 

Faust  •.  United  States  (163  U.  8.  452)  224 
Ferguson,  Plessy  €.  ....  256 
F.  G.  Oxiey  Stave  Co.  9.  Butler  County 

(166  U.  8.  648)  ...  1149 
Filhiol  €.  United  States  (mem.)  -  •  317 
Finch,  United  States  v.  (mem.)  •  .  808 
First  Nat.  Bank  v.  Chehalis  County  (166 

U.  8.  440)  ....        1069 

«.  South  Dakota  (mem.)        -       •    308 

Fisher,  American  Pub.  Co.  «.    -       •       1079 

Fitch,  United  States  f.    •       •       •       -    289 

Fitzgerald,  Rector «.  (mem.)      -       -       1178 

Fitzgerald  &  M.    Const.    Co.    v. 

(mem.) 1188 

Fitzgerald  &  M.  Const.  Co.  v.  Fitzgerald 

(mem.)  ....  1188 
Fletcher  0.  United  States  (mem.)  -  •  812 
Flint,  Nelson  t>.  ....        1002 

Florida,  ^tna  L.  Ins.  Co.    «.    (mem.)    311 

Osborne  c. 586 

Flournoy  Livestock  <&  R  E.  Co.  €.  Beck 

(mem.)  -  -  -  .  305 
Ford  0.  Delta  <&  P.  Land  Co.  (164  U.  8. 

662)  -       -       -       .       -    590 

Forman «.  Choppin  (mem.)  •        319 

Forsyth  v.  Hammond  (166  U.  8. 506)  -  1095 
Foster  t>.  Wistar  (mem.)  -        307 

Fourth  Street  Nat.  Bank  0.  Yardley  (165 

U.  8.  634)  -        -    855 

Fowler  r  Lamson  (164  U.  8.  252)       -       424 

Fox,  Whitney  ©. 1145 

Wood©. 1149 

France  «.  United  States  (164  U.  S.  676)  595 
Fred  W.  Wolf  Co..  Salt  Lake  City  Brew. 

Co.  ». 1172 

French,  Gonzales  0.  ....  458 
Friedman.  Willman  «.  (mem.)  -  -  313 
Friend «.  United  States  (meui.)    -       •       808 


O. 


Gaddis,  Enox  •.  (mem.)  •       -       -811 

Galigher,  Yosemite  Min.  &  M.  Co.   «. 

(mem.)  ....  11^1 
Garden,  Newark  Electric  Light  &P.  Co. 

V.  (mem.)         -        -       -  .     -  11-88 

Gardner  9.  Donald  (165  U.  8.  58)         -  632 

Garitee «.  United  States  (mem.)  -  -  315 
Garland  0.  Bear  Lake  &  K  W.  &  I.  Co. 

(mem.)         ....  814 

Bear  Lake  &  R.  W.  &  I.  Co.  •.  327 

Garner   f>.  Second    Nat.    Bank    (mem.)  319 

Gay,  United  States  c.       -       -       -       -  215 

Gentry,  Texas  &  P.  R.  Co.  «.     -       •  186 

Georgia,  Allen  v, 949 

Gunn «.  (mem.)          -       •       -  306 

Hennington  «.---••  166 
German  Bank  0.    Tennessee,    Memphis 

(mem.)  -  .  -  -  913 
Germania  Iron  Co.  1;.  United  States  (165 

U.  S.  379)        -        -        -        -  754 

Gibson  0.  United  States  (166  U.  8.  269)  996 
Gilder&leeve,  New  Mexico,  «r re/., «.  Perea 

(mem.)  ....  807 
Gilliat.  United  States  «.  •  -  -844 
Girard  L.  Ins.,  A.  AT.  Co.,  Taylors. 

(mem.)         ....  807 

Gladson  v.  Minnesota  (166  U.  8.  427)  •  1064 


GA«B8  Rspobtbd. 


GloTer  9.  Patten  (ifOi  U.  8.  804)      -       -    760 
V.  United  8tote8(164  U.  8.  294)  -       440 
Gobi  man  v.  Barton  (mem.)  -       •    806 

Golsby  V.  United  States  (mem.)  •  •  820 
Gomez,  United  States  v.  (mem.)  •  •  1185 
Gonzales  o.  Cunningham  (164  U.  8.  612)  572 
e.  French  (164  U.  8.  888)  •  -  458 
Goodsell  V.  Delta  A  P.  Land  Co.  (mem.)  1186 
Gorham.  United  States  o.  -  •  •  729 
Gowdy  V.  Green  (mem.)  ....  1179 
Grand  Lodge  v.  New  Orleans  (166  U.  8. 

148) 951 

Grant,  Chicago,  M.  &  St.  P.  R.  Co.  o. 

(mem.) 1182 

Graves  e.  United  States  (165  U.  8.  828)       782 

Grayson  v.  Lynch  (168  U.  8.  468)       •        280 

Qreathouse.  United  States  e.    -       •       -  1180 

Green,  Cornell  «.  -        -        -       .         76 

Green,  Duffy  v,  (mem.)   .       -       -       -    805 

V.  Farmers'  Loan  &  T.  Co.  (mem.)  1187 

Gowdy  V.  (mem.)       -       -       •      1179 

Gregory  e.  Fike  (mem.)    -        •       .       -    811 

9.  Talbot  (mem.)       -       •       •       811 

V.  Van  £e  (mem.)  ....  1188 

Griffin,  Denov.  (mem.)         •       -       •        810 

Grimes  Dry  Goods  Co.  e.  Malcolm  (164 ' 

U.  8.  488)  -  -  .  -  524 
Grimshaw.  Hopkins  v.  -  -  -  739 
Groome,  Boston  Safe  Dep.  &  T.  Co.  «. 

(mem.) 1181 

Guffey,  Hukill  e.  (mem.)      -       •       •       806 
Gulf.  C.  &  S.  F.  R.  Co.  •.  Ellis  (165  U. 

8  150) 666 

r  Roff  (mem.)  ....  1182 
Gunn  e.  Georgia  (mem.)  ....  806 
Gurule,  Unit^  States  v,  (mem.)  •       •     1185 


Hall,  District  of  Colombia  9.       •       •       788 

Hamer  v.  Ogden  City  (mem.)  -       •       •    819 

V,  Weber  County  (mem.)  •       -       1178 

Hammond,  Forsyth  9.      >        •        >        -  1095 

•.   Stockton  Combined  H.  &  A. 

Woi;k8  (mem.)     -  .       817 

Hanford  c.  Davies  (168  U.  8.  278)  -  -  157 
Hacks,  Matthews  e.  (mem.)  >  >  817 
Hart)or  Line  Comrs.,  Washington,  Co- 
lumbia &  P.  8.  R.  Co.«.  (mem. )  809 
Harden,  United  States «.  (mem.)  •  •  812 
Harman  e.  Harman  (mem.)  •  -  >  1186 
Harrisburg,  Barber  Asphalt  Pav.  Co.  e. 

(mem.) 809 

Harrison  •.  United  States  (168  U.  8.  140)    104 

Hart,  Egan  v. 680 

Haihaway  v.  Marts  (mem.)      >  >    819 

Henderson,  Travelers'  Ins.  Co.  e.  (mem.)  812 
Henderson  Bridge  Co.  v.  Kentucky  (166 

U.  8.  150)    .        -        -        .        958 
9.  Kentucky  (mem.)       .  -  1179 

Henniogton  e.  Georgia  (168  U.  8.  299)  166 
Henry  9.  Alabama  &  V.  R.  Co.  (mem.)  -  1180 
•Hentz  9.  Cornwall  (mem.)  -  >  •  1183 
Hevner,  Matthews  e.  (mem.)  •  -  •  1177 
Hewecker,  United  States  e.  .  .  845 
Hickey,  Washiogton  &  G.  R.  Co.  9.  1101 
Hien,  Be,  (166  U.  8.  482)         •  .  1066 

Higbee,  Charleston  Bridge  Co.  f».  (mem.)  807 
Hllborn  e.  United  States  (168  U.  8.  842)  188 
Hill  9,  Corcoran  (mem.)  ....  1182 
Hitchcock,  United  States  e.  -  •  412 
Hodgkin,  United  SUtes  Mut.  Acci.  Asso. 

•.  (mem.)       ....  1184 


Holcomb  9.  Wright  (mem.)  -       >       •       814 
Hooe  e.  Jamieson  (166  U.  8.  895)    •       •  1049 

9,  Werner  (166  U.  8.  899)  •  •  1051 
Hopkins  e.  Grimshaw  (165  U.  8.  842)  -  789 
Homsby,  Rouse  e.  (mem.)  •  •  •  820 
Hoskins  9.  Minnesota  (mem.)  >  .  -1178 
Howard  e.  United  States  (mem.)  -  .  1177 
Howell  9.  United  States  (mem.)       -       .    815 

Western  U.  Teleg.  Co.  e.  (mem.)  1178 
Hubbard  e.  Exchange  Bank  (mem.)  -  317 
Hudson  9,  United  States  (mem.)  -1178 

Huebner,   Mutual  Ben.   L.   Ins.  Co.  e. 

(mem.)  ....  usi 
Hukill  e.  Guffev  (mem.)  -  .  .  •  306 
Humphrey,  Ohio  ex  rel..  Lake  Shore  & 

M.  8.  R.  Co.  «...  747 
Huning  e.  United  States  (mem.)  •  •  1179 
Hunt  e.  United  States  (166  U.  8.  424)  .  1068 
Huntington  e.  Proceeds  of  The  Advance 

(mem.)         ....       317 

«.  Proceeds  of  The  Allianca  (mem.)    317 

9.    Proceeds    of   The   Vigilancia 

(mem.) 817 

9.  Saunders  a63  U.  8.  819)  -  174 
Hurlbut  Land  &  C.  Co.  v.  Truscott  (mem.)  1185 
Hussman  e.  Durham  (165  U.  8.  144)  •  664 
Hutchinson,  De  Vaughn  e.      -       •       •    827 


I. 


lasigi  9.  Van  de  Carr  (166  U.  8.  891)  •  1045 
Illinois,  Butler.  Illinois  C.  R.  Co.  9.  -  107 
Illinois  C.  R  Co.,  Cedar  Falls  &  M.  R. 

Co.  9.  (mem.)  ...       -  1180 
9,  Davidson  (mem.)    -  >      1186 

9.  Illinois,  Butler.  (163  U.  8.  142)  107 
9,  Matloon  (mem.)  ...  809 
Sampson  9,  (mem.)  .  .  .  1180 
9.  Walker  (mem.)  ....  818 
Indiana,  Adams  Exp.  Co.  e.  -  •  707 
American  Ezp.  Co.  e.  .  •  •  707 
9.  Kentucky  (163  U.  8.  520)  •  250 
United  States  Ezp.  Co.  9.  -  -  707 
Western  U.  Teleg.  Co.  «.  •  •  725 
Insurance  Co.,  ^tnaL.,  e.;Florida(mem.)  311 
Mutual  Ben.  L..  9.  Huebner  (mem.)  1181 
Pheniz,  Kahnweiler  9,  (mem.)  -  811 
Reliance  M.,  e.  New  York  &  C. 

Mail  S.  8.  Co.  (mem.)       -      1184 
Travelers',  9.  Henderson  (mem.)    .    812 
Insurance  Co.  of  N.  A.  9.  International 

Trust  Co.  (mem.)    -        -        -    816 
Insurance  Soc.,  Norwich  Union  F.,  Inter- 

national  Trust  Co.  9.  (mem.)    816 
International  &  G.  N.  R.  Co.,  Knight  9, 

(mem.) 1187 

International  Trust  Co.,  Insurance  Co. 

of  N.  A.  V.  (mem.)  -        316 

•.  Norwich  Union  F.    Ins.    Soc. 

(mem.) 316 

Sun  Ins.  Office  e.  (mem.)  •       •       316 

Iowa,  Missouri  9. 655 

Isaacs,  Barber  9.  (mem.)  •  •  .  320 
Ivy,  Yancey  e.  (mem.)    .       •       •       •    819 


J. 


James,  Union  P.  R.  Co.  •.  •  •  •  236 
Jamieson,  Hooe  e.  -  -  •  -  1049 
Jersey  City,  American  Dock  &  I.  Co.  e. 

(mem.)     .....    817 


CA8E8  RbPORTED. 


Johnson  v.  Baltimore  &P.  R.  Co.  (mem.)  1186 
District  of  Columbia  t).  -  -  784 
Jones,  Ex  parte,. lU  U.  8.  691  -  -  601 
fj.  Brim,  165  U.  8.  180  -  -  677 
Chicago,  B.  &  Q.  R.  Co.  v.  (mem.)  1184 
Union  P.  R.  Co.  v.  (mem.)  -    310 

Jonson  E.   &  F.    Co.    v.   The  Paradox 

(mem.)        -        .        -        .        1178 
Jordan,  East  Tennessee,  V.  &  G.  R.  Co. 

V.  (mem.) 1180 

Joseph  Frankel's  8ons  v.  United  8tates 

(mem.) 319 

June  Mfg.  Co.,  Singer  Mfg.  Co.  v,      •        118 


K. 


Kahnweiler  «.  Phenix  Ins.  Co.  (mem.)    811 
Kalinski.  Supreme  Lodge,  K.  of  P.  v.    163 

Kansas.  Lowe  v. 78 

Kansas  City,  Ft.  8.  &  M.  R.  Co.  v.  Sea- 
well  (mem.)         -        -        -      1179 
Kate,  The,  (164  U.  S.  458)      -        -        -    512 
Keenan.  Walker  9.  (mem.)  -        -      1180 

Kemp.  Western  U.  Teleg.  Co.  v.  (mem.)  1187 
Kentucky,  Adams  Exp.  Co.  v.     -        -        900 
Henderson  Bridge  Co.  v.        -        -    953 
Henderson  Bridge  Co.  v.  (mem.)  1179 

Indiana  v. 250 

Keyser,  Shute«.  (mem.)        -       -        -        309 

Kiesel,  Wilson  v. 422 

Kllbreth.  Chin  Yuen  Sing  9.  (mem.)    •        306 
Kildare  Lumber  Co.  v.  National  Bank  of 

Commerce  (mem.)  -        -    312 

King  V.  Port  Royal  &  A.  R.  Co.  (mem.)  1184 
«.  United  States  (mem.)  •  -  1180 
United  States  v.  (mem.)  -  -1182 
King  County,  Washington  Nat.  Bank  v.  1079 
Kirk  V.  United  States  (163  U.  8.  49)  -  66 
Knight  V.  International  &  Q.  N.  R.  Co. 

(mem.)  ....      1187 

Knowlton,  Doherty  v.  (mem.)         -        -  1182 

Knox «.  Gaddis  (mem.)         •       -       -       811 

Western  U.  Teleg.  Co.  t>.  (mem.)  1179 

Knoxville.  C.  G.  &  L.  U.  Co.  v.  Mason 

(mem.)  -  .  -  -  1179 
Kollock,  Ex  parte,  (165  U.  8.  526)  -  •  813 
Krug  V.  Washington  (mem.)  -  •  1183 
Kurtz,  United  States  v,    -       -       -       -846 


L. 


Lafayette.  Eddy  v.  -       -       -       -    225 

Laird,  Atlantic  &  P.  R.  Co.  v.     -        -       485 
Lake  Shore  &  M.  8.  R.  Co.  v.  Ohio, 

Humphrey,  (165  U.  8.  365)  -  747 
Lalone  9.  United  States  (164  U.  S.  255)  425 
Lamson,  Fowler  v.  ....  424 
Lane,  Thomas  9.  (mem.)  -  -  -  1177 
Lange,  Raymond  €.  (mem.)  -       -    1185 

Langford,  Risers,  (mem.)  ...         307 
Law  t».  The  Trave  (mem.)       -       •       -    8094 
Lawder.  Wade  v.  -       •        •       -       851 

Laws,  United  States  v.     -       -       -       •    151 
Lazard  v.  Merchants'  &  M.  Transp.  Co. 

(mem.)  ....  1178 
Leak  v.  Rio  Grande  W.  R.  Co.  «.  -  -  160 
Lee.  St.  Louis  &  8.  F.  R.  Co.  v.  (mem.)  808 
Lcgg,  The  Titan  v.  (mem.)  -  -  118S 
Leland,  Bushnell  v.  ....    59^ 

Lemon,  Missouri,  ex  rfl.,  v.  Board  of 

Equalization  (mem.)    •       -       818 


Lenning,  White  v.  (mem.) 
Lennon,  Ex  parte,  (166  U.  8.  548) 
Lewis,  Reeder  v.  (mem.)        -       -        - 
Lincecum  «.  United  States  (mem.) 
Link  «.  Union  P.  R.  Co.  (mem.) 
Little  Rock  &  Ft.  8.  R.  Co.  «.  Renfroe 

(mem.) 

hochr en.  Ex  parte,  (mem.)  - 

United  States,  Long  v.  (mem.) 
Lomm,  Strickland  v.  (mem.)    - 
Long.  United  States,  ex  rel.,  v.  Lochren 

(mem.)        .... 
Long  Island  Water  Supply  Co.  c.  Brook- 
lyn (166  U.  8.  085) 
Louisiana,  Allgeyer  v.     -        -       • 

Murray  v.  .... 

Louisville,  Louisville  &  N.  R.  Co.  v.     - 
Louisville  &  N.  R.  Co.  v.  Louisville  (166 

U.  8.  709) 
Louisville,  N.  A.  &  C.  R.  Co.,  Union 
Nat.  Bank  v.  ... 

Louisville  Trust  Co.  v.  Cincinnati  (mem.) 
Lovell,  United  States  t>.  (mem.) 
Lowec.  Kansas  (163  U.  8.  81) 
Lucas  V.  United  States  (163  U.  8.  612) 
Luckey  v.  United  States  (mem.) 
Lusby,  Ex  parte,  (165  U.  8.  538)     - 
Luther,  Webster  v.        -        -        -        - 
Lybarger  v.  Washington  (mem.)     . 
Lynch,  Grayson «.        -        -        - 
Lyons-Thomas  Hardware  Co.  «. 
Stove  Mfg.  Co.  (mem.) 


Perry 


M. 


McCaully.  Ex  parte,  (165  U.  8.  638) 
McClaskey,  Elder  v.  (mem.) 
McClellan  v.  Chipman  (164  U.   8.  347 

V.  Pyeatt  (mem.)    - 
McConnell  v.  Providence  Sav.  L.  Assur 

Soc.  (mem.) 
McCormick  c.  Market  Nat.  Bank  (165  U 

S.  538)     -        -        .        - 
McCormick  Const.  Co.,  Crimp  t.  (mem. 
McCullough  V.  New  York,  N.  il.  &  H 

R.  Co.  (mem.) 
McDade,  Clarke  v.    -       -       -        - 
McDonald,   Press  Pub.    Co.  v.   (mem. 
McElroy  «.  United  States  (164  U.  8.  76 
McGinnis«.  United  States  (mem.) 
McGlensy  v.  Van  Vranken  (mem.)  - 
Mack  c.  Porter  (mem.) 
McKay,  Tucker  t?.  (mem.) 
McKee  v.  United  States  (164  U.  8.  287 
McLane,  Cropp)er  t>.  (mem.) 
McClay,  Northern  P.  R.  Co.  t>.  (mem. 
McMahon,  Brooklyn  &  N.  Y.  Ferry  Co 

V.  (mem.)         -        -        - 
United  States  «.         -        -        - 
McMillan,  United  States  «.       -       - 
Magaritv,  Shipman  v.  (mem.) 
Maish  V,  Arizona  (164  U.  S.  599)     - 
Majestic,  The,  (166  U.  8.  375)      - 
Malcolm,  W.  B.  Grimes  Dry  Goods  Co.  c 
Man«on  v.  Duncanson  (166  U.  8.  533) 
Manton,  Texas  &  P.  R.  Co.  ». 
Market  Nat.   Bank,  McCormick  v. 
Martin  v.  Atchison,  T.  A  8.  F.  R.  Co  (166 

U.  8.  899)    . 
Martin  &  H.  Cash  Carrier  Co.  9. 

(mem.) 

Martin  ft  H.  Cash  Carrier  Co.  9.  Martin 

(mem.)    .-   -   -   - 


814 
1110 

817 
1178 

807 

1178 
819 

1181 
817 

1181 

1165 

832 

87 

1173 

1173 

177 
1183 
308 
78 
282 
314 
817 
179 
805 
23C 

311 


817 
815 
461 
30G 

311 

817 
319 

813 
6*3 
320 
355 

1183 
311 
815 

1180 
437 
316 

1183 

1186 
857 
805 
805 
567 

1039 
524 

1105 
580 
817 

1051 

818 

818 


Cabes  Heportkd. 


Ifartinez.  United  States  9,  (mem.)  - 
MartB,  Hathaway  v.  (mem.) 
Haae,  Oakes  v.        •       -       -       • 
Hason,  EDOZTille,  C.  0.  A  L.  R.  Co.  f 

(mem.)     .... 
HathewB,  St  Louis  ft  S.  F.  R.  Co.  v 
Matthews  e.  Hanks  (mem.) 
e.  Hevner  (mem.) 
V.  Scott  (mem.)  -       .        -       . 
Mattoon,  Illinois  C.  R.  Co.  e.  (mem.) 
Mayer,  Carothers  v.      •       -       •       • 
Mayes  v,  Christie  (mem.) 

Talton  V, 

Mechanics'    Sav.   Bank   9.    Tennessee, 

Memphis,  (mem.)    - 
Medler  v.  Albuquerque  Hotel  ft  O.  H 

Co.  (mem.)  .... 
Meears,  Whitehill  v,  (mem.)    - 
Memphis,    Tennessee,  ex  rel..  Bank  of 
Commerce  e.        •       -       - 
Tennessee,  ex  re<.,Qerman  Bank  t 

(mem.)     -       -       -        . 
Tennessee,  ex  rei,.  Mechanics'  Sav 
Bank  9.  (mem.)    - 
Merchants'  ft  M.  Transp.  Co.,  Lazard  e 
(mem.)      •       -       .        - 
«.  Norfolk  ft  W.  R.  Co.  (mem.) 
Meyer  9.  Richards  (168  U.  S.  886) 
Michelson,    Western   U.  Teleg.  Co.  i 

(mem.)     .... 
Michigan  Dairy  Co.  e.  Converse  (mem. 
Miller,  Moore  v.  (mem.) 
Millirons.  Baughn  e.  (mem.)    - 
Mills  V.  United  States  (164  U.   S.  644; 
Miners'  Union,  Raven  Gold  Min.  Co.  v, 

(mem.)         .... 

Mingus,  Atlantic  ft  P.  R  Co.  e.      - 

Minneapolis.  St.  P.  ft  S.  S.  M.  R  Co.  9 

Farwell  Farmers'  Warehouse 

Asso.  (mem.)       ... 

Minnesota,  Aslesen  e.  (mem.) 

Bass^tt  f.  (mem.)       ... 
Gladson  0.       •        -        •       • 
Hoskins  9.  (mem.)    • 
Missouri  9.  Iowa  (165  U.  S.  118)      - 
Parsons  9.  (mem.) 
Lemon,  9.  Board  of  Equalization 

(mem.)    -       -       -       • 
Tilley,  9.  Slover  (mem.)     - 
IQssouri.  K.  ft  T.  R  Co.  9.  Cogk  (163 

U.  S.  491) 

Missouri  P.  R..  Co.  ^...Netfraska.  Board 
of   TM'Jsp.  (164   U.  S.    408 
Mit<;heU,  H($1)le  9.       -       -       .       . 

9.  South  Dakota  (mem.) 
Modesto  Irrig.  Dist,  Tregea  f.         • 
Mehun,  Cake  9.        .... 
Monroe,  Press  Pub.  Co.  9.    - 
Moore  9.  Eufaula  (mem.) 

9.  Miller  (mem.) 
Moran,  Dearborn  9.  (mem.)     • 

Eastern  R  Co.  9.  (mem.)  - 
Morse  Arms  Mfg.  Co.  t.  United  States 

(mem.)     •  -       - 

Mortenson,  Northern  P.  R.  Co.  9.  (mem. 
Moses  9.  United  States  (166  U.  S.  671 

Mott,  Clarke  9. 

Mount  Pleasant  Eouitable  Co-Op.  9.  W.  P 

Noble  Mercantile  Co.  (mem. 

Mulligan,  Atchison,  T.  ft  S.  F.  R  Co.  9 

(mem.)     .... 
MnrphT  9.  Colorado   Pav.  Co.  (mem. 
9.  Washington  (mem.) 


1185 
819 
746 

1179 
611 
817 

1177 
806 
809 
458 
818 
196 

814 

809 
1178 

211 

818 

814 

1178 

1181 

199 

1181 
806 
810 
807 
584 

816 
770 


810 

812 

812 

1064 

1178 

655 

1187 

818 
816 

289 

489 
472 
806 
896 
447 
867 

1180 
810 

1184 
809 

818 
1179 
1119 

673 

1180 

811 
1188 
1178 


Murray  9.  Louisiana  (168  U.  S.  101)       -     87 
MutusJ  Ben.  L.  Ins.  Co.  f.  Huebner 

(mem.)         ....      HQi 


N. 

Napier  Shipping  Co.,  Panama  R  Co.  9.  1004 
National  Acci.  Soc.  9.  Spiro  (164  U.  S. 

281) 485 

National  Bank  of   Commerce,  Eildare 

Lumber  Co.  9.  (mem.)       •       813 
9.  Seattle  (166  U.  S.  463)      •        -  1079 
National  Foundry  ft  P.  Works  9.  An- 
drews (mem.)  -       -      1188 
9.  Oconto  (mem.)   ....  1I88 
National  L.    Asso.,   Farmer  9.   (mem.)    818 
National  Mach.  Co.  9.  Wheeler  ft  W. 

Mfg.  Co.  (mem.)  -  -  1188 
National  Safe  Dep.,    S.  ft   T.    Co.    9. 

Sterett  (mem.)  •  .  •  1187 
Neall  9.  Schrader  (mem.)  -  •  -  819 
Nebraska,  Board  of  Transportation,  Mis- 
souri P.  R  Co.  9.  -  -  -  489 
Nelson  9.  Flint  (166  U.  S.  276)  -  -  1002 
Newark  Electric  Light  ft  P.  Co.  9.  Gar- 
den (mem.)  .  -  -  .  1188 
New    Mexico.    Gildersleeve,    9.    Perea 

(mem.) 807 

New  Mexi:5o  ft  8.  P.  R.  Co.,  Walker  9.      887 
New  Orleans,  Grand  Lodge  9.  -    961 

New  Orleans  City  ft  L.  R.  Co.  9. 

(mem.) 812 

New  Orleans  Waterworks  Co.  9.    618 
9.  United  States,  Whitney  (mem.)     806 
New  Orieans  ft  C.  R  Co.,  Sentell  9.  -      1169 
New  Orleans  City  ft  L.  R  Co.  9.  New 

Orleans  (mem.)  -       -    812 

New   Orleans   Waterworks  Co.  9.  New 

Orleans  (164  U.  S.  471)       -       618 
New  York,  Ewer  9.  (mem)     •       -       -  1181 
New  York.  N.  H.  ft  H.  R  Co.  9.    863 
New  York  ft  C.  Mail  S.  S.  Co.,  Reliance 

M.  Ins.  Co.  9.  (mem.)  -  -  1184 
New  York  ft  N.  E.  R  Co.  9.  Rumsey 

(mem.)         ....       806 
9.  Rumsey  (mem.)         •       •       -811 
New  York.  N.  H.  ft  H.  R  Co.,  McCul- 

lough  9.  (mem)     ...        812 
9.  New  York  (165  U.  S.  628)       .-    858 
Nickels,  Northern  P.  R  Co.   9.  (mem.)    809 
Nixon,  Provident  Say.  L.  Assur.  Soc.  9. 

(mem.)  ....  816 
Noble  9.  Mitchell  (164  U.  S.  867)  .  -  472 
Noflre  9.  United  States  (164  U.  S.  667)  588 
Nolan,  Texas  ft  P.  R  Co.  9.  (mem.)  -  1177 
Nolan  County,  Quaker  City  Nat  Bank  9. 

(mem.) 815 

Nordstrom  9.  Washington  (mem.)       -      1188 
Norfolk  ft  W.  R.  Co..  Merchants'  ft  M. 

Transp.  Co.  9.  (mem.)    •        -  1181 
Postal  Teleg.  Cable  Co.  9.  (mem.)    816 
Steed  9.  (mem.)      ....    809 
Norman,  Western  U.  Teleg  Co.  9.  (mem.)  1182 
North  Carolina,  Railroad  Comrs.,  West- 
ern U.  Teleg.  Co.   9.  (mem.)    1187 
United  States,  ex  rel,,  Douglas  9. 

(mem.) 807 

Northern  P.  R.  Co.  9.  Beaton  (mem)  •  1186 
9.  Cannon  (mem.)  •  •  -  1180 
9.  Cavanaugh  (mem.)  .  •  .  816 
9.  Colburn  (164  U.  S.  888)  •  -  479 
9.  ^geland  (163  U.  a  98)      -       •     Sa 


Cases  Rbportsd. 


Northern  P.  R.  Co.  v.  Maclaj  (mem.)  •  1182 
f.  Mortenson  (mem.)  -  -  1179 
«.  Nickels  (mem.)  -       -       •    809 

Oregon   B.  L.  &  U.  N.  R.  Co.  v. 

(mem.) 1182 

V.  Peterson  (mem.)  -  -  -  816 
V.  Sanders  (166  U.  8.  620)  -  -1139 
9.  Spokane  (mem.)  -  •  •  1179 
9.  Sullivan  (n>em.)  ...  817 
p.  Teeter  (mem.)        -       -       -      1179 

Northwestern    Express,    S.  ft  T.   Co., 

United  States  v.       -       -       -    699 

Norton  v.  Wbeaton  (165  U.  S.  618)      -       810 

Norwich  Union  F.  Ins.    Soc,  Interna- 
tional Trust  Cq.  V,  (mem.)      -    316 

NoTak,  Union  P.  R.  Co.  v,  (mem.)      •      1184 


O. 


Oakes  «.  Mase  (165  U.  S.  863)         •       -    746 
Oconto,  National  Foundry  <fe  P.  Works 

V.  (memo 1188 

Ogden  City,  Hamer  e.  (mem.)         •       -    819 

Ohio,  Dailey  v.  (mem.)         •       -       -      1181 

Humphrey,  Lake  Shore  ft  M.  S.  R. 

Co.  f 747 

Ohio  State  Auditor,  Adams  Exp.  Co.  e.    965 
Adams  Exp.  Co.  e.        •       -       •    683 
Olcott  V.  Rice  ^mem.)    •       -       •       -       815 
Old  Jordan  Mm.  ft  M.  Co.    v.    Soci^tS 

Anonyme  Des  Mines  (164  U. 

261) 427 

Omaha  ft  C.  B.  R.  ft  B.  Co.  v.  Smith 

(mem.) 1188 

Oregon  ft  C.  R.   Co.,  United  States  v,    541 
Oregon  S.  L.  ft  U.  N.  R.  Co.  t>.  Northern 

P.  R.  Co.  (mem.)  -  -  1182 
Osborne  v.  Florida  (164  U.  S.  650)  •  -  586 
Otero,  United  States  «.  (mem.)  -  •  1187 
Outzs  *«.  Ward  (mem.)     ....    807 


P. 

Panama  R.  Co.  v.  Napier  Shipping  Co. 

(166  U.  S.  280)  .  -  -  1004 
Paradox,  The.  Jonson  £.  ft  F.  Co.  v. 

(mem.)  ....  1178 
Plarkerson,  Comitiz  e.  (mem.)  -  -  807 
Parsons  v.  Missouri  (mem.)  •  •  1187 
V.  Venzke  (164  U.  S.  89)  •  -860 
Patrick,  Davis  v.  (mem.)  -       •       816 

Patten,  Cilley «.  (mem.)  .       .       .808 

Glover  c. 760 

Patterson,  Southern  P.  R.  Co.  v,  (mem.)  812 
Patton  9.  Texas  ft  P.  R.  Co.  (mem.)  -  1186 
Pauly  V.  State  Loan  ft  T.  Co.  (165  U.  S. 

606)      .       .       -  .       844 

Pennock  ft  S.  Co.,  American  Road  Mach. 

Co.  c.  -  ^  -  -  -  837 
Peraltareavis  v.  United  States  (mem.)  -  816 
Perea,    New     Mexico,    Gildersleeve  «. 

(mem.) 807 

Peregoc.  Dodge (168 U.S.  160)  -  •  118 
Perew,  United  States  v.  (mem.)  •  -1185 
Perkins,  United  States «.  •       -        287 

Perrine  v.  Slack  (164  U.  B.  452)  -  -  510 
Perry   Stove   Mfg.  Co.,  Lyons-Thomas 

Hardware  Co.  «.  (mem.)  •  811 
Peters  9.  United  States  (mem.)  -  -  805 
Peterson,  Northern  P.  R.  Co.  o.  (mem.)  816 
Pheniz  Ins.  Co.  t.  Kahnweiler  «.  (mem.)    811 


Phillips  V.  Cherokee  Nation  (mem.)  •  1181 
Pierce,  Short  v.  (mem.)  ....  117^ 
Pike,  Gregory  t>.  (mem.)  •  •  •  811 
Pim  9.  St.  Louis  (165  U.  S.  278)  -  •  714 
Piper  9.  Chippewa  Iron  Co.  (mem.)  •  807 
Pitts  9.  United  States  (mem.)  -  •  -  805 
Pittsburg.  Ft.  W.  ft  C.  R.  Co.,  Barber  «.  925 
Piatt  V,  Foe  (165  U.  S.  194)  -  -        683 

Plessy  «.  Ferguson  (168  U.  S.  687)  -       -    256 

Poe,  Fargo  v, 688 

Piatt  9.  ....  683 

Sanfordv. 688 

Seward «. 683 

Western  U.  Teleg.  Co.  v.  (mem.)  1183 
Pollard  V.  Bonsack  Mach.  Co.  (mem.)  308 
Porter,  Mack  v.  (mem.)  -  •  -  815 
Port  Royal  ft  A.  R.  Co. ,  King  v,  (mem.)  1184 
South  Carolina  9.  (mem.)  -  -  1184 
Postal  Teleg.  Cable  Co.  v.  Norfolk  ft  W. 

R.  Co.  (mem.)  -  -  -  315 
PotU,  Be,  (160  U.  S.  263)  -  -  -  994 
Prairie  State  Nat.  Bank  v.  United  States 

(164  U.  S.  227)  -  -  -  412 
Prather  «.  United  States  (164  U.  S.  452)  -  510 
Press  Pub.  Co.  9.  McDonald  (mem.)  -  320 
9.  Monroe  (164  U.  S.  105)  -  -  867 
Price  9.  Chism  (mem.)  -  -  •  •  1177 
9.  United  States  (165  U.  S.  811)  -  727 
Proceeds  of  The  Advance,  Huntington  9. 

(mem.)  -  .  -  .  817 
Proceeds  of  The  Allianca,  Huntington  9. 

(mem.) 817 

Proceeds  of  The  Vlgilancia,  Huntington 

9.  (mem.)  ....  817 
Providence  Sav.  L.  Assur.  Soc,  McCon- 

nell  9.  (mem.)  •  -  •  -811 
Provident  Sav.  L.  Assur.  Soc.  9.  Nixon 

mem.) 816 

Puget  Sound  Nat.  Bank  9.  Seattle  (166  U. 

S.  463) 1079 

Pullman  Palace  Car  Co.,  Duval  9.  (mem.)    810 
Putnam,   California  Fig  Syrup  Co.   9. 

(mem.) 810 

Pyeatt,  McClellan  9.  (mem.)       •       -       806 


Q. 

Quaker  City  Nat.  Bank  9.  Nolan  County 

(mem.) 815 

Quigley,  Campbell  9.  (mem.)      -       -       806 


R 


Race  Horse,  Ward  9.  -  -  •  .  244 
Railroad  Comrs.,  North  Carolina,  exrel,. 

Western    U.    Teleg.     Co.    9. 

(mem.)  -  -  -  -  1187 
Railroad  Co.,  Alabama  ft  V.,  Henry  9. 

(mem.) 1180 

Atchison,  T.  ft  S.  F.,  Martin  9.  1051 

9.  Mulligan  (mem.)  -  •  811 
Atlantic  ft  P.,  9.  Mingus  (165  U. 

S.  413) 770 

Atlantic  Citv,  Bs,  (164  U.  S.  688)  579 
Baltimore   &    O.,  9.  Sutherland 

(mem.)  ....  816 
Baltimore  ft  P..  Johnson 9.  (mem.)  1186 
Cedar  Falls  ft  M..  9.  Illinois  C.  R 

Co.  (mem.)  ...  -  1180 
Centra]  P.,  9.  United  States  (164 

U.  S.  98)      -       -       -       -       Wt 
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Bailroad  Co.  Chicago,  B.  &  Q.,  o.  Chi- 
cago (166  U.  8.  226)        -        -    979 
•.  Chicago  (166  U.  8.  258)       -        994 
«.  Jones  (mem.)  ....  1184 
Chicago.  R.  I.  <&  P.,  United  States 

V.  (mem.)  ...  -  1184 
Citizens'  Street.  City  R.  Co.  v,  -  1114 
Des  Moines  &  Ft  D.,  Bullard  v. 

(mem.) 1185 

Dubuque   &  B.    C,  v.   Sampson 

(mem.)  ....  1180 
East  Tennessee. V.  &  G..  o.  Jordan 

(mem.) 1180 

Ulinois  C. .  Cedar  Falls  &  M.  R. 

Co.  V.  (mem.)  -  -  -  1180 
V.  Davidson  (mem.)  -  -  -  1186 
V.  Illinois,  Butler,  (108  U.  8. 142)  107 
V.  Maltoon  (mem.)  -  -  -  309 
Sampson  v.  (mem.)  -  •  1180 
fj.  Walker  (mem.)  -  -  -  818 
Kansas  City.  Ft.  8.  <&  M..  v.  Sea- 

well  (mem.)  ....  1179 
Enoxvllle,  C.  G.  &  L..  v.  Mason 

(mem.)  ....  1179 
Louisville  &  N..  «.  Louisville  (166 

U.  S.  709)  ....  1178 
New  Mexico  &  8.  P..  Walker©.*  837 
New  Orleans  &  C,  Sentell  v,  -  1169 
New  Orleans  City  &  L.,  v.  New 

Orleans  (mem.)  -  -  -  813 
New  York  &  N.  E.,  v.  Rumsey 

(mem.)         -         •        -        -        306 
V.  Rumsey  (mem.)      -        -        -    311 
New  York,  N.  H.  &  H.,  McCul- 

lough  V.  (mem.)  -        -        -        812 
V.  New  York  (165  U.  8.  628)     -    853 
Norfolk  &  W.,  Merchants'  &  M. 

Transp.  Co.  v.  (mem.)  -  1181 
Postal  Teleg.  Cable  Co.  v.  (mem.)  815 
Steed  V.  (mem.)  .  -  -  -  309 
Northern  P..c.  Beaton  (mem.)  -  1185 
V.  Cannon  (mem.)  -  -  -  1180 
V.  Cavanaugh  (mem.)  -  -  316 
f).  Col  burn  (164  U.  8.  383)  -  479 
«.  Egcland  (1G3  U.  8.  93)  •  -  82 
«.  Maclay  (mem.)  -  -  -  1183 
V.  Mortenson  (mem.)  -  -  -  1179 
V.  Nickels  (mem.)  •  •  -  309 
Oregon  8.  L.  &  U.  N.  R.  Co.  «. 

(mem.)  ....      1182 

••  Peterson  (mem.)  -  -  -  316 
9.  Suntiers  (166  U.  8.  620)  -  1139 
V.  Spokane  (mem.)  .  -  -  1179 
«.  Sullivan  (mem.)  .  -  -  817 
9.  Teeter  (mem.)  -  -  -  1170 
Oregon  &  C,  United  States  9.  -  641 
Oregon  8.  L.  A  U.  N. ,  t>.  Northern 

P.  R.  Co.  (mem.)  -  -  1182 
Panama,  t.  Napier  Shipping  Co. 

(166  U.  8.  280)  -  -  -  1004 
Richmond.    N.  I.  &  B.,   Central 

Trust  Co.  9.  (mem.)    -        -        310 

Bt  Paul  A  8.  C.  United  States  9,    797 

Southern  P.,  u.  E^quibel  (mem.)  -    808 

9.  PHtterson  (mem.)        -        -        312 

9,  Tilley  (mem.)  -        -        -    812 

9.  Walker  (mem.)    -       -       -        812 

Southwestern.  9.  Central  R.  &  Bkg. 

Co.  (mem.)  -  -  -  .  817 
Texas  &  P.,t?.  Scoville  (mem.)  1188 
Toledo,  D.   &  B..  Bondholders  & 

P.  of  Iron  R.  R.  9.  (mem.)         1188 


Railroad  Co.,  Vicksburg,   8.  <&  P.,  El- 

more  9.  (mem.)  -        -  1177 

Washington  &  G.,  9.  Hickey,  (166 

U.  8.  521)    ....      1101 

Winchester  &  P. ,  United  States  9.     145 

Winona  &  St.  P.,  Sage,  9.  (mem)  -    311 

United  Stales  9,       -        •        -        789 

9.  United  States  (165  U.  8.  483)    798 

Wisconsin  C.  c.  United  States  (164 

U.  8.  190)        -       .  -    399 

Railroad  &    Bkg.   Co..   Central.  South- 
western R.  Co.  9.  (mem.)    -        317 
9.  Wright  (164  U.  8.  327)    -        -    454 
Railway  Co.,  Atlantic  &  P.,  «.  Laird  (164 

U.  8.  893)  ....  485 
Baltimore  <&  O.  &  C,  t>.   Yarde 

(mem.) 311 

Burlington,  C.  R.  &  N.,  Burling- 
ton Gaslight  Co.  «.      •        -        749 
Chicago  &  N.  W.,  9.  Chicago  (164 

U.S.  454)        -        -  .    511 

Chicago.  K.  &  N.,  9.  Van  Cleave 

(mem.) 1177 

Chicago.   M.   &  St.  P.,  9    Grant 

(mem.)         -         -        -        -      1182 
Union  P.  R.  Co.  t>.     -        -        -    265 
Union  P.  R.  Co.  v.  -        -        -        282 
Chicago.  P.  &  8..  Farmers'  Loan 

&  T.  Co.  «.      -        -  60 

Chicago,   R.   I.  &  P..   9.   Stahley 

(mem.)  -       -        .        -        313 

Union  P.  R.  Co.  9.     •        -        -    265 
Union  P.  R.  Co.  9.  -        -        282 

Chicago.  St.  P.,  M.  &  O.,  Burfen- 

ning  9. 175 

9.  Roberts  (mem.)  -        -        -        118^ 
City.  9.  Citizens'  Street R.  Co.  (166 

U.  8.  557)  .  -  .  -1114 
Cleveland,  C.  C.  &  St.  L.,  t>.  Brown 

(mem.)  ....  118I 
Colorado  E.,  Union  P.  R.  Co.  9. 

(mem.) 810 

Columbia  &F.  8.,  Washington,  ex 

rel.,   9.    Harbor    Line   Comrs. 

(mem.) 309 

Detroit  Citizens'  Street,  9.  Detroit 

(mem.)  -  .  -  -  310 
Eastern,  9.  Moran  (mem.)  •  -  309 
Elmira  &  H.,  0.  Thomson-Houston 

Electric  Co.  (mem.)  •  •  815 
Gulf.  C.  &  8.  F.,  9.  Ellis  (165  U.  8. 

150) 666 

9.  Roflf  (mem.)    -        -  -  1183 

International  &  G.  N.,  Knight  9. 

(mem.)  ....  118T 
Lake    Shore    &   M.  8.,  9,  Ohio, 

Humphrey,  (165  U.  8.  865)  -  747 
Little  Rock  <&  Ft.  8.,  «.  Ren f roe 

(mem.)  ....  1178^ 
Louisville,  N.  A.  &  C,  Union  Nat. 

BanktJ. 177 

Minneapolis,  St.  P.  &  8.  6.  M.,  9. 

Far  well  Farmers'  Warehouse 

Asso.  (mem.)  -  81(V 

Missouri.  K.  &  T.,  9.  Cook  (163  U. 

8.491) 239 

Missouri  P.,  9.  Nebraska,  Board 

of  Transportation,  (164  U.  S. 

403) i8» 

PitUburg,  Ft.  W.  &  C,  Barber  9.    925 

Port  Royal  &  A..  King  9.  (mem.)  1184 

South  Carolina  9,  (mem.)        •    1184 


Cases  Reported. 


Bailway  Co..  Rio  Qrande  W.,  «.  Leak 
(163  U.  a  280)     -•      . 
Rosedale  Street.  Texas  &  P.  R.  Co. 
9.  (mem.)        -       .       .       . 
Si.  Louis  &  8.  F.  V,  Lee,  (mem.) 
V.  Mathews  (165  U.   8.1)    - 
t.  Ryan  (mem.) 
St  Paul,  8.  &T.  F.,  8age  v.  mem.) 
Texas  &  P.,  e.  Barrett  (166  U.  8. 

617) 

«.  Bloom  (164  U.  8.  636)      - 
9.  Cody  (166  U.  8.  606) 
9.  Gentry  (168  U.  8.  353)    - 
«.  Manton  (164  U.  8.  636)      • 
9.  Nolan  (mem.) 
Pattoo  V,  (mem.)     - 
9.  Rosedale  Street  R  Co.  (mem.) 
Warner  «.---• 
«.  Chicago.  M.  &  St.  P.  R  Co. 
(163  U.  8.  564)         ... 
•.  Chicago,  M.  &  St.  P.  R.  Co. 

(163  U.  8.  611)  -       . 

«.  Chicago,    R.    I.    &    P.    R. 

Co.  (163  U.  8.  664) 
«.  Chicago,  R.  L  &  P.  R.  Co. 

(163  U.  8.  611)     . 
9,  Chilton  (mem.) 
f.  Colorado  £.  R.  Co.  (mem.) 
9.  James  (163  U.  8.  485)    • 
9,  Jones  (mem.)  ... 

Link  9.  (mem.)     • 
9,  Novak  (mem.)        •       -       . 
9.  Reese  (mem.)      -       -       . 
United  States  o.         ... 
United  States  9.     -        -        • 
WabashW.,  v.  Brow  (164  U.  8.  271) 
Railway  &  Bridge  Co.,  Omaha  &  C.  B.. 

9.  Smith  (mem.) 
Raven  Gold  Min.  ()o.  9,  Miners'  Union 

(mem.)         .       .        .        - 
Rawlins,  Western  U.  Teleg.  Co.  9,  (mem.) 
Raymond  9.  Lange  (mem.) 
Realty  Co.,  United  States  «. 
Be  Atlantic  City  R.  Co.  (164  U.  8.  633)  - 
A  C.  &  A.  Potts  &  Co.  (166  U.  8.  263) 
Be  Chapman  (166  U.  8.  661)    - 
A  £ckart(166U.  8.  481) 
Me  Hien  (166  U.  8.  432)        •  ^     • 
Rector  9.  Fitzgerald  (mem.) 
Reeder  «.  Lewis  (mem.) 
Reese,  Union  P.  R.  Co.  9.  (mem.)  • 
Reinhard,  Deweese  o.      •       •       -       - 
Reliance  M.  Ins.  Co.  9.  New  York  &  C. 

Mail  8.  8.  Co.  (mem.) 
Benfroe,  Little  Rock  &  Ft.  8.  R.  Co.  v. 

(mem.) 

Reorganized  Church  of  Jesus  Christ  of 
L.  D.  8.,  Church  of  Christ  e. 
(mem.)         .       .       .        . 
Republican  Min.  Co.  «.  Tyler  Min.  Co. 

(mem.) 

Revell,  Annapolis  9.  (mem.) 
Raymond,  United  States  9.  (mem.)  • 
Reynolds,  Smith  v.  (mem.)  • 
Rice,  Olcott  9.  (mem.)     .... 

Richards,  Meyer  «.-•-- 
Richardson,  Campbell  9.  (mem.)     • 
Richmond.  N.  I.  <&  B.  R.  Co.,  Central 

Trust  Co.  9.  (mem.)    • 
Rider,  United  States  ...... 

Riley,  Salt  Lake  R.  T.  Co.  (mem.)      - 
Rio  Grande  W.  R  Co.  o.  Leak  (163  U.  8. 
280) 

to 


100 

810 
808 
611 
309 
311 

1136 
580 

1132 
186 
580 

1177 

1186 
810 
495 

265 

282 

265 

282 
308 
310 
236 
810 
307 
1184 
307 
316 
797 
431 

1188 

815 

1183 

1185 

215 

579 

994 

1154 

1085 

1066 

1178 

817 

807 

757 

1184 

1178 


814 

1187 
1178 
1186 
1186 
815 
199 
1184 

810 
101 
808 

160 


Riser  a  Langford  (mem.)     -       •  807 

Roberts,  Chicago,  8t.  P.  M.  ft  0.  R.  Co. 

9,  (mem.)       ....  iiss 
Standley  «.  (mem.)         -       -      1177 
Robertoon  9.  Baldwin  (165  U.  8  275)      •    715 
9.  Drucker  (mem.)      -       -       -       808 
Salomon  9.  (mem.)        •       -       .    313 
Robinson  9.  Caldwell  (165  U.  8. 859)  -       745 
Rockwell  9,  Farmers*  Nat.  Bank  (mem.)  1177 
Roettioger,  United  States  9.  (mem.)       •  1180 
Roff,  Gulf,  C.  &  8.  F.  R.  Co.  9.  (mem.)  1182 
Rogers   Locomotive   Mach.    Works   v. 
American  Emigrant  Co.  (164 
U.  8.  559)    .        -        -        -        552 
Rosedale  Street  R.  Co. ,  Texas  &  P.  R. 

(2!o.  9,  (mem.)  ....  810 
Rosencrans  v.  United  States  (165  U.  8. 

257) 708 

Ross  9.  Eells  (mem.)         ....    820 

Rouse  9.  Cloughley  (mem.)  •       •       -       816 

Hornsby  (mem.)    •        -        .        -    820 

Rowe  9,  United  States  (164  U.  8.  546)  •        547 

Ruddy,  Carter  9. 1090 

Rumsey,  New  York  &  N.  E.  R.  Co.  9. 

(m^m.)  -  -  .  -  806 
New  York  ft  N.  E.   R.  Co.  •. 

(mem.)         ....       811 

Russ,  Telfener  9, 87 

9,  Telfener  (men.)     -       .        -      1187 

Ryan,  St.  Louis  ft  8.  F,  R.  Co.  e.  (mem.)    809 

9.  Staples  (mem.)   ....  1186 

8. 

Safety  Insulated  Wire  ft  C.  Co.  f.  Balti- 
more (mem.)  -  •  •  1185 
Sage  9.  St.  Paul,  8.  ft  T.  F.  R  Co.  (mem.)  811 
9.  Winona  ft  St.  P.  R.  Co.  (mem.)    811 

St  Louis,  Pim  9. 714 

9.  Western  U.  Teleg.  Co.  (166  U. 

8.388)         ....      1044 

St  Louis  ft  8.  F.  R.  Co.  9.  Lee  (mem.)    308 

9,  Mathews  (165  U.  8.  1)       -        -    611 

9.  Ryan  (mem.)  ....        309 

St.  Louis  (;ar  Coupler  Co.  9.  Shickle,  H. 

&  H.  Iron  Co.  (mem.)  -  -  1186 
St  Paul  ft  8.  C.  R  Co.,  United  States  9.  797 
St  Paul,  8.  ft  T.  F.  R  Co.,  Sage  ©. 

(mem.) 811 

Salina  Creek  Irrig.  Co.,   Salina  Stock 

Co.  fj. 90 

Salina  Stock  Co.  9.  Salina  Creek  Irrig. 

Co.  (163  U.  8.  109)  •  -  90 
Salome.  V.  Robertson  (mem.)  •  •  -  318 
Salt  Lake  City  9.  Tucker  (166  U.  8.  707)  1172 
Salt  Lake  City  Brew.  Co.  9,  Fred  W. 

Wolf  Co.  (166  U.  8.  707)  -  1172 
Salt  Lake  R  T.  Co.  «.  Riley  (mem.)  •  808 
Saltonstali  e.  Birtwell  (164  U.  8.  54)  -  848 
Sampson,  Dubuque  ft  8.  C.  R  Co.  9. 

(mem.)  ....  Ii80 
9.  Illinois  C.  R  Co  (mem.)  1180 

Sanders,  Northern  P.  R  Co.  9.  •  •  1189 
Sandford,  Covington  ft  L.  Turnp.  Road 

Co.  f>. 560 

Sanford  9.  Poe  (165  U.  8.  194)  .  -  683 
Santa  F4,  United  States  e.  •  •  -  874 
Saunders.  Huntington  9.  ...    174 

Scales  9.  Dillinirham  (mem.)  •  •  1177 
Schachte.  Campbell  9.  (mem.)  •  -  -  806 
School  Dist   No.  26,  Capital  Bank  9. 

(mem.)  ....      1184 

Schrader,  Neall  «.  (mem.)  .319 
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8coit  9.  Donald  (165  U.  8.  58)      •       -       682 

9.  Donald  (165  U.  S.  107)        -        -    648 

Farmers'  Loan  &  T.  Co.  o.  (mem.)    818 

Matthews  v.  (mem.)   •        •        -        806 

fScoville,  Texas  &  P.  R.  Co.  v.  (mem.)       1183 

tkranton  v.  Wheeler  (mem.)    •        •        -    818 

6eatUe.  Bank  of  Commerce  v.      -       -      1079 

National  Bank  of  Commerce  v.    -  1079 

Puget  Sound  Nat.  Bank  v.        •      1079 

Seattle  Nat.  Bank  v.      -       •       -  1079 

fieattle  Nat.  Bank  v.  Seattle  (166  U.  S. 

463) 1079 

Seawell,  Kansas  City,  Ft.  S.  <&  M.  R.  Co. 

V.  (mem.)  .....  1179 
Second  Nat.  Bank.  Garner  9.  (mem.)  819 
Secretary  of  the  Treasury,  Anglo-Call- 

fornian  Bank  v,  (mem.)  •  1188 
fielleck,  Smith  v.  (mem.)  -  -  -  •  818 
^ntell  V.  New  Orleans  <&  C.  R.  Co.  (166 

U.  S.  698)  ....  1169 
Reward  v.  Poe  (165  U.  S.  194)  •  -  -  683 
Shaffer,  American  Harrow  Co.  9.  (mem.)  1187 
Bheckels,  District  of  Columbia  «.  •  784 
Shickle,  H.  &  U.  Iron  Co.,  St.  Louis  Car 

Coupler  Co.  «.  (mem.)  •  -  1186 
fihipman  v.  Magarity  (mem.)  •  •  805 
Short  V.  Pierce  (mem.)  -  -  •  •  1179 
Shreve  o.  Cheesman  (mem.)  •  •  820 
9.  Cheesman  (mem.)  •  -  -  1177 
Shute  T.  Keyser  (mem.)  •  •  •  809 
Biebecker.  Wisconsin,  Baltzell  9,  (mem.)  1182 
8iDger  Mfg.  Co.  «.  Bent  (163  U.  S.  205)  181 
9.  June  Mfg.  Co.  (168  U.  S.  169)        118 

Slack,  Perrine  9, 510 

Slover,  Missouri.  Tilley,  9.  (mem.)  •  816 
Smith,  Omaha  <S  C.  B.  R.  <&  B.  Co.  9, 

(mem.) 1188 

f .  Reynolds  (mem.)  -  .  .  1186 
«.  Selleck  (mem.)  •  -  -  -  818 
9.  Vulcan  Iron  Works  (165  U.  8. 

518) 810 

Warner  Valley  Stock  Co. «.  -       •    621 
Boci6t6  Anonyme  Des  Mines,  Old  Jor- 
dan Min.  &  M.  Co.  9.  •        427 
Society  of  Shakers  9.  Watson  (mem.)      -    818 
South  Carolina  9,  Port  Royal  &  A.  R. 

Co.  (mem.)  -        -       -        -      1184 
South  Dakota,  First  Nat.  Bank*,  (mem.)    808 
Mitchell  9,  (mem.)         •       •        -    806 
Southern  Pac.  Co.  «.  Tomlinson  (168  U. 

S.  369)  -        -        -        -        198 

Southern  P.  R.  Co.  9.  Esquibel  (mem.)       808 

9.  Patterson  (mem.)       •       -       -    812 

9,  THley  (mem.)         -       -       •       812 

9.  Walker  (mem.)  ....    812 

Southwestern  R.  Co.  9.  (Jentral  R.  &  Bkg. 

Co.  (mem.)  .  -  .  .  817 
Spiro,  National  Acci.  Soc.  9.  -  •  -  485 
Spokane,  Northern  P.  R.  Co.  9,  (mem.)  1179 
Springer   Lithographing    Co.    o.    Falk 

(mem.)  .  -  -  .  1179 
Springville  City  9.  Thomas  (166  U.  S.  707)  1172 
Stohley,  Chicago.  R.  L  &  P.  R.  Co.  9. 

(mem.) 818 

Stallcup  9.  Tacoma  (mem.)  •  •  •  1185 
Standley  «.  Roberts  (mem.)  -  •  -1177 
Staples,  Ryan  9.  (mem.)  -  -  -  1186 
Starling  9  Weir  Plow  Co.  (mem.)  -  •  819 
SUrr  9.  United  States  (164  U.  a  627)  577 

SUte  Loan  &  T.  Co..  Pauly  «.  •  -  844 
Steed  9.  Norfolk  AW.K  Co.  (mem.)  •  809 
Sterett,  National  Safe  Dep.  S.  ft  T.  Co. 

9.  (naom.)        ....  1137 


Stockton  Combined  H.  ft  A.  Works, 

Hammond  9.  (mem.)    -        -  817 

Stone  9.  United  States  (164  U.  S.  880)    -  477 

Street,  Cook  9.  (mem.)       -       -       -  817 

Strickland  9.  Lomm  (mem.)    ...  817 

Stroheim,  Deimel  9.  (mem.)       -       -  1188 

Sullivan,  Northern  P.  R.  Co.  9.  (mem.)  817 
Sun  Ins.  Office  v,  Internatiooal  Trust  Co. 

(mem.)  ....  816 
Supreme  Lodge.  E.  of  P.  9.  Kaliniskl 

(163  U.  S.  289)  -  -  -  .168 
Sutherland,  Baltimore  ft  O.   R.   Co.  9, 

(mem.)       ....  816 

Swaim  9.  United  States  (165  U.  S.  553)  -  828 
Sydsvenska  Angfartygs  Aktiebolaget  v. 

Wessels  (mem.)       ...    819 


T. 


Tacoma,  Stallcup  9.  (mem.)  •  •  1185 
Taggart,  Western  U.  Teleg.  Co.  •.  -  49 
Talbot,  Gregory  t>.  (mem.)        -       -  811 

Talton  9,  Mayes  (168  U.  S.  376)  -       196 

Taylor  •.  Girard  L.  Ins.,  A.  ft  T.  Co. 

(mem.)  ....  807 
Teeter,  Northern  P.  R.  Co.  9.  (mem.)  1179 
Telfener  9.  Russ  (163  U.  S.  100)       •  87 

Russ  9.  (mem.)  -       •       -     1187 

Tenam  Ditch  (Do.,  Thprpe  9.  (mem.)  805 

Tennessee,  Memphis,  Bank  of  Commerce 

9. 211 

Memphis,  Carman  Bank  9.  (mem.)  818 
Memphis,  Mechanics'  Sav.  Bank  9. 

(mem.)  ....  814 
Texas.  Bacon  9,  -  -  -  '  -  •  189 
Texas  ft  P.  R.  Co.  «.  Barrett  (166  U.  8. 

617) 1186 

9.  Bloom  (164  U.  8.  636)  •  580 
9,  Cody  (166  U.  8.  606)  •  -  1182 
9.  Gentry  (168  U.  8. 858)  -         186 

9.  Manton  (164  U.  8.  636)  -  •  580 
9.  Nolan  (mem.)  -  -  •  1177 
Patton  9.  (mem.)  -       •       -  1186 

9.  Rosedale  Street  R.  Co.  (mem.)  810 
9.  ScoTille  (mem.)  -  -  -  1188 
Warner  0.         ....  405 

Thames,  Campbell  9.  (mem.)  •  •  806 
The  Centurion  9.  American  Sugar  Ref. 

Co.  (mem.)       ...  809 

The  Ceres «.  Wessels  (mem.)  •  •  819 
The  Conqueror  (166  U.  8.  110)  •  -  937 
The  Coquitlam  «.  United  States  (168  U. 

8.846)  ....       184 

The  Kate  (164  U.  S.  458)   ...  512 

The  Majestic  (166  U.  8.  875)  -  -  1039 
The  Paradox.  Jonson  £.  ft  T.  Co.  f. 

(mem.)  ....      1178 

The  Three  Friends,  United  States  9,  897 

The  Titan  9.  Legg  (mem.)  -  -  -  1188 
The  Trave,  Law  9.  (mem.)  .       .       809 

The  Umbria  (166  U.  S.  404)      .       .         1058 
The  Valencia  (166  U.  8.  264)        .       .       710 
«.  Zlegler  (165  U.  8.  264)        -  710 

The  Warren  Adams,  Ceballos  9.  (mem.)  316 
Thomas  9.  Lane  (mem.)         -       -  1177 

Springville  City «.  -       -         1173 

Thomson -Houston  Electric  Co.,  Elmira 

ft  H.  ft.- Co.  9.  (mem.)  •  -  815 
Thornton  9.  United  States  (mem)  -  -  818 
Thorpe  9.  Tenam  Ditch  Co.  (mem.)  *  805 
Three  Friends,  The,  United  States  f.  897 

Thum,  Andrews «.  (mem.)         •       •         818 

W 


Casm  Rbpobtbd. 


Tide  Land  Appraisers,  Washington,  Bat- 

tersby,  v,  (mem.)  ....  S07 
Tilley,  Missouri,  ex  rel.,  «.  Slover(mem.)    815 

Southern  P.  R.  Go.  v.  (mem.)  812 

Titan,  The,  V.  Legg  (mem.)  •       1188 

Toffev,  Bate  Refngeratioff  Co.  e.  (mem.)    809 
Toledo,  D.  <&B.  R.  Co.,  Bondholders  & 

P.  of  Iron  R.  R  9.  (mem.)       •  1188 

Tomlinson,  Southern  Pac.  Co.  o.  193 

Traders'  Nat.  Bank  v.   Chipman  (164  U. 

S.  347)      -       .        .  461 

Trans-Missouri   Freight  Asso.,   United 

States «.        ....      1007 
Trave,  The.  Law  v.  (mem.)       •       •  309 

Travelers'  Ins.  Co.  v,  Henderson  (mem.)    813 
Tregea  v.  Modesto  Irrig.  Dist.  (161  U.  S. 

179) 895 

Truscott,  Hurlbut  Land   A  C.   Co.  v. 

(mem.) 1185 

Tubman  v.  Dement  (mem.)    ...      814 
Tucker  v.  McKay  (mem.)       •       -       -    1180 

Salt  Lake  City  9.  -  •  •  1172 
Tuttle,  Claflin  v.  (mem.)  .  -  -  1187 
Tyler,  Western  U.  Teleg.  Co.  «.  (mem.)  1180 
Tyler  Min.  Co.,  Republican  Min.  Co.  9. 

(mem.)       ....       1187 


U. 


UhthofPv.  United  States  (mem.)  -  •  1177 
Ulman  v.  Baltimore  (mem.)  -  •  1184 
Umbria.  The.  (166  U.  S.  404)  -  -  1058 
Union  Nat.  Bank  v.  Louisville,  N:  A.  & 

C.  R.  Co.  (168  U.  S.  835)      -      177 
Union  P.  R.  Co.  t?.  Chicago,  M.  <&  St.  P. 

R.  Co.  (168  U.  S.  504)        -        •         265 
«.  Chicago.  M.  &  St.  P.  R.   Co. 

(168  U.  8.  611)  -  .  -  383 
f.  Chicago,  R.  I.  &  P.  R  Co.  (168 

U.  S.  564)  ...         365 

V.  Chicago,  R.  I.  A  P.  R.  Co.  (168 

U.  S.  611)  ....  383 
«.  Chilton  (mem.)  -  -  -  808 
9.  Colorado  E.  R.  Co.  (mem.)  -  810 
«.  James  (163  U.  S.  485)  -        •  386 

f .  Jones  (mem.)    .       .       -       •      810 
Link  V.  (mem.)        ...  807 

f.  Novak  (mem.)         -       •       -1184 
9.  Reese  (mem.)       ...  807 

United  States  v.  (mem.)      -       •       816 
United  States  9.        ...  797 

United  States,  Acersv.  -       -       •481 

Addington  v,  ...  679 

Agnew  V,  •  •       •       .      634 

Alien  V,  •         -  •      •  538 

«.  Allen  (168  U.  S.  499)         •       -      343 
V,  American  Tobacco  Co.  (166  U. 

S.  468)  -  -  -  .  •  1081 
«.  Armijo  y  Jaramillo  (mem.)  1185 
Augustin  V.  (mem.)  ...  1185 
«.  Aulick  (mem.)  ...  808 
Baca 9.  (mem.)       ....    813 

Ball  e. 800 

«.  Barnette  (165  U.  6.  174)    -       •    675 
Brown «.        -        •        -  .       410 

Buck  9.  (mem.)  •       •  •       -815 

Carver  9.        ...  .603 

Central  P.  R.  Co.  f       -       -       -    363 
Certain  Real  Estate  9.  (mem.)    •       818 

Chapman  9. 504 

Chapman  9.  (mem.)    -       -       -      1179 
Chapman  9.  (mem.)       ...  1188 


United  States  9.  Chicago,  R.  I.  &.  P 

R  Co.  (mem.)     • 
Cohen  9.  (mem.)     - 
Cooper  9.  (mem.)       -       • 
Cutajar  9.  (mem.)  - 
Davenport  9.  (mem.) 
Davis  9.         -       •       - 
Davis  9.  (mem .)  - 
9.  Dclaney  (164  U.  S.  383) 
Draper  9.     -       -       -       • 
Duniop  9.       -       •       - 
Dyer  9.  (mem.)  - 
Edgington  9.  -       • 

Einstein,  W.  &  Co.  9.  (mem. 
9.  Elliott  (164  U.  S.  880) 
Faust  9.       -       -       -       • 
Filhiol  9.  (mem.)   • 
9.  Finch  (mem.) 
9.  Fitch  (168  U.  S.  681) 
Fletcher  9.  (mem.) 
France  9.        -        -       - 
Friend  9.  (mem.) 
Garitee  9.  (mem.)  - 
9.  Gay  (163  U.  S.  437) 
Ger mania  Iron  Co.  9.    - 
Gibson  9.    -        -        . 
9.  Gilliat  (164  U.  S.  43) 
Glover  9.    -        -        -       - 
Golsby  9.  (mem.) 
9.  Gomez  (mem.) 
9.  Gorbam  (165  U.  S.  816) 
Graves  9.     - 

9.  Greathouse  (166  U.  S.  601) 
9.  Gurule  (mem.) 
9.  Harden  (mem)    • 
Hi^rison  9.         -        -        - 
9.  Hewecker  (164  U.  S.  46) 
Hilborn  9.  -^ 

9.  Hitchcock  (164  U.  a  337) 
Howard  9.  (mem.)     - 
Howell  9.  (mem.)   • 
Hudson  9.  (mem.) 
Huning  9.  (mem.)  - 
Hunt  9.        .... 
Joseph  Frankel's  Sons  (mem 
Einff  9.  (mem.)  .       .       • 
9.  King  (mem.) 
Kirk  9.        •       -       -       • 
9.  Kurtz  (164  U.  S.  49) 
Lalone  9.     -       -       •       - 
9.  Laws  (168  U.  S.  358) 
Lincecum  9.  (mem.)  - 
9.  Lovell  (mem.)     » 
Lucas  9.       -        •       •       • 
Luckey  9.  (mem.) 
McElroy  9.         .       -       - 
McGinnis  9.  (mem.) 
McKee  9.     -       -       -       • 
9.  McMahon  (164  U.  S.  81) 
9.  McMillan  (1 65- U.  S.  504) 
9.  Martinez  (mem.) 
Mills  9.        -       •       •       . 
Morse  Arms  Mfg.  Co.  9.  (mem. 
Moses  9.  ... 

Nofire  9.      -        -        •        - 
9.  Nurihwestcrn  Express,  S. 

Co.  (164  U.  S.  686)  - 
9.  Oregon  &  C.  R.  Co.  (161 

626)      .... 
9.  Otero  (mem.) 
Peraltareavis  9.  (mem.) 
9.  Perew  (mem.)     - 
9.  Perkins  (168  U.  S.  635).- 
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0A8B8  Rkpobtbd. 


tfnited  States  Peters, «.  (mem.)  •  •  8O9 
PiiU«.  (mem.)  -  -  .  •  805 
Prairie  State  Nat.  Bank  «.    •       -412 

Prather  v. 610 

Price  «. 727 

V.  Really  Co.  (163  U.  S.  427)  -  216 
«.  Raymond  (mem.)  -  •  -  1186 
9.  Rider  (168  U.  8.  132)  -  -  101 
V.  Roelliuger  (mem.)  -  •  -  1180 
Roeencrans  «.•••-       708 

Rowe  V. 647 

9.  St.  Paul  <&  8.  C.  R.  Co.  (165  U. 

S.  482)  ....  797 
9.  Santa  F6  (165  U.  8.  675)    •        -    874 

Starr «. 577 

Stone  9. 477 

Swaimv. 823 

The  Coquitlam «.  -  -  -  -  184 
©.  The  Three  Friends  (166  U.  8. 1)  897 
Thornton «.  (mem.)  -  -  -  818 
9.  Trans-Missouri   Frieight   Asso. 

(166  U.  S.  290)  ...  1007 
Uhthoff  V.  '  -        1177 

«.  Union  P.  R.:Co.  (165  U.  8.  482)  797 
•.  Unioti  P.  R.  Co.  (mem.)  -  816 
•.  Verdier  (164  U.  8.  213)      -       -    407 

Whiter. 865 

Wiborgc. 289 

Wilkey  v.  (mem.)  ...  315 
Wilsob  V.  (mem.)  •        -  1181 

•.  Winchester  &  P.  R.  Co.  (163  U. 

8.  244)  ....  145 
•.  Winona  &  St.  P.  R  Co.  (165  U. 

S.  463) 789 

Winona  &  St.  P.  R.  Co.  9  -  798 
WUconsin  C.  R.  Co.  v.  -        -    899 

Wong  Wing  v.  ...        140 

Yoesr.  (mem.)  ....  1184 
V.  Zucker  (mem.)  -  -  -  820 
United  Slates,  ex  rel.  Deimel,  9.  Arnold 

(mem.) 315 

Long,  9.  Lochren  (mem.)  •  •  1181 
North  Csrollna,  Douglas  v.  (mem.)  307 
Whitney.  New  Orleans  v.  (mem.)  805 
United  States  Exp.  Co.  9.  Indiana  (165 

U.  8.  255)  ....  707 
United  States  Mut.  Acci.  Asso.  9.  Hodg- 

kin  (mem.)  ....      1184 


V. 

Valencia.  The,  (166  U.  8.  264)  -  -  710 
V.  Ziegler  (165  U:  8.  264)  -  .  710 
Van  Cleave,  Chicago.  K.  A  N.  R.  Co. 

9.  (mem.)  ....  1177 
Van  De  Carr,  lasigi  t>.  -  -  -  1045 
Van  Ee,  Gregory  9.  (mem.)  -  .  -  1183 
Van  Vranken,  McGlensy  0.  (mem.)  -  811 
Venzke,  Parsons  9.  ....    860 

Verdier,  United  States  9.  -  -  -  407 
Vicksburg,  8.  ft  P.  R.  Co.,  Elmore  9. 

(mem.) 1177 

Von  Schmidt  9.  Bowers  (mem.)  -  1187 
Vulcan  Iron  Works,  Smith  e.        .       •    810 


W. 

Wabash  W.  R  Co.  9,  Brow  (134  U.  8. 

271) 481 

Wade  9.  Lawder  (165  U.  8.  624)      -        -  851 

Wakelee,  Dayiav.  (mem.)    -  -  810 


Walker  9.  Brown  (165  U.  8.  654)    * 

Illinois  C.  R.  Co.  9.  (mom.) 

9.  Keenan  (mem.) 

9,  New  Mexico  <&  8.  P.  R  Co.  (165 
U.  8.  598)    .        .       .       - 

Southern  P.  R.  Co.  9.  (mem.) 
Wallace,  Eddy  9.  (mem.)    - 
Walrath  9.  Champion  Min.  Co.  (mem.) 
Ward,  Outzs  9.  (mem.)    -       -       .       - 

9.  Race  Horse  (168  U.  8.  604)    • 
Warner  «.  Texas  &  P.  R.  Co.  (164  U.  8. 

418) 

Warner  Valley  Stock  Co.  9.  Smith  (165 

U.  8.  28)      .       -       -       - 
Warren  Adams,  The,  Ceballos  9,  (mem.) 
Washington  9.  Coovert  (mem.) 

Craemer  9.  (mem.)    - 

Krug  9.  (mem.)      .... 

Lybarger  9.  (mem.)    •       •       • 

Murphy  9.  (mem.)         ... 

Nordstrom  9.  (mem.) 
Washington,  ex  rel,  Battersby,  9.  Tide 
Land  Appraisers  (mem.) 

Columbia  &  P.  8.  R.  Co..  9.  Har- 
bor Line  Comrs.  ( mem. ) 
Washington  &  G.  R  Co.  9,  Hickey  (166 
U.  8.  621)        .... 
Washington  Nat.  Bank  «.  King  County 

(166  U.  8.  463)  - 
Watson,  Society  of  Shakers  9.  (mem.)    • 
Wayne  Lumber  Co.   9.    Collins  (mem.) 
W.  B.  Grimes  Dry  Goods  Co.  9,  Malcolm 

(164  U.  8.  483)    - 
Weber  County,  Hamer  9.  (mem.)    - 
Webster  9.  Daly  (163  U.  8.  155) 

9.  Luther  (163  U.  8.  831)  -    - 
Weir  Plow  Co. .  Starling  9.  (mem.) 

Werner,  Hooeo. 

Weasels,  Sydsvenska  Angfartygs  Aktie- 
bolaget  9.  (mem.) 

The  Ceres  9.  (mem.) 
Western  U.  Teleg.  Co.,  American  Bell 
Teleph.  Co.  9.  (mem.) 

9.  Bates  (mem.)      •        -        .        * 

9.  Charleston  (mem.)      .       -       - 

9,  Chester  (mem.) 

9.  Daily  (mem.)      .... 

9.  Howell  (mem.) 

9.  Indiana  (165  U.  8.  304)     . 

9.  Kemp  (mem.)        ... 

9.  Knox  (mem.)     .... 

9.  Michelson  (mem.) 

9.  Norman  (mem.) 

9.  North  Carolina  Railroad  Comrs. 
(mem.)        .... 

9.  Poe  (mem.)        -       .       .       - 

9.  Rawlins  (mem.)    - 

St.  Louis  V,  .... 

9.  Taegart  (163  U.  8.  1)-    - 

9.  TvTer  (mem.)      .... 
Wheaton,  Korton  0.      -        -        .       - 
Wheeian  9.  Brickell  (mem.)    • 
Wheeler©.  Cloy d  (mem.) 

Scranton  c.  (mem.) 
Wheeler  &  W.  Mfg.  Co.,  National  Mach. 

Co.  9.  (mem  )     - 
White  9.  Lenning  (mem.) 

9.  United    States  (164   U.  8.  100) 
WhitehiU  9.  Meears  (mem.) 
Whitney  9.  Fox  (166  U.  S.  637)      - 

United  States  ex  rel.,  New  Orleans 
9.  (mem.)      .... 
Wiborg  9.  United  States  (163  U.  8.  632) 
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813 
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Cases  Reportbd. 


Wlggan  V.  CoDolly  (163  U.  8.  56) 
Wilbur,  Williams  «.  (mem.)    • 
Wilkey  e.  UDited  States  (mem.) 
Willard  9,  Wood  (164  U.  8.  502)     • 
Williams  v.  Wilbur  (mem.) 
Willman  v.  Friedman  (mem.) 
Wilson  V.  Eiesel  (164  U.  S.  248) 

«.  United  States  (mem.) 
Winchester  &  P.  R.  Co..  United  States e. 
Winona  &  St.  P.  R.  Co.,  Sage  v.  (mem.) 
United  States  v.         -       - 
«.  United  States  (165  U.  8. 483)      - 
Wisconsin,  ex  rel.  Baltzell,  v.  Siek)ecker 
(mem.)         .... 
0.  R.  Co.  9.  United  States  (164  U. 
8.  190)         .... 
Wistar,  Foster  v.  (mem.)  -      '  - 

Wong  Wing  v.  United  States  (163  U.  8. 

228) 

Wood  «.  Fox  (166  U.  a  648)    - 

Willard  v. 

W.  P.  Noble  Mercantile  Co.,  Mount 
Pleasant  Equitable  Co-Op.  v. 
(mfim.)      •      •      •      • 

U 


805 
815 
531 
805 
813 
422 
1181 
145 
311 
789 
798 

1182 

899 
807 

140 

1149 

531 


1180 


Wright.  Central  R.  ft  BIcg.  Co.  o.    •       -    454 

Holcomb  V.  (mem.)    -        •       •       814 

Wygant,  Brown  «•  •       •       •       .    284 


Y. 


Yancy  «.  Ivy  (mem.)  ...       81^ 

Yarde,  Baltimore  &  O.  ft  C.  R.  Co.  v. 

(mem.) 311 

Yardley,  Fourth  Street  Nat.  Bank  v.  •  855- 
Yoes  V.  United  States  (mem.)  -  -  1184 
Yosemite  Min.  ft  M.    Co.  v.    Galigher 

(mem.)       ....       ii8i 


Z. 


Zadig  «.  Baldwin  (166  U.  8.  485)  -  •  1087 
Ziegler,  The  Valencia  «.  -  -  -  710 
Zucker,  United  Slates «.  (mem.)    •       -    820 
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1]    WESTERN     UNION     TELEGRAPH 
COMPANY.  Plff.  in  Err., 

V. 

THOMAS  TAGGART,  as  Auditor  of  Marion 
County.  Indiana,  et  al. 

(See  S.  C.  Reporter's  ed.  1-a).) 

Taxation  of  telegraph  company — burden  upon 
interstate  commerce. 

L  A  taxation  of  franchises  granted  by  the  United 
States  to  a  tele>rrapb  company,  or  of  its  property 
outside  of  the  state,  is  not  made  by  assessiuK  for 
taxation  its  property  within  the  state  at  such 
proportion  of  the  entire  value  of  its  property  as 
the  lenjfth  of  its  lines  within  the  state  bears  to 
the  total  length  of  its  lines,  after  excludinir  real 
estate  and  machinery  subject  to  IolhI  taxation, 
and  by  taking  the  ajrgrejrnte  value  ot  itsstittres, 
if  they  have  a  market  value,  or,  if  not,  the  ac- 
tual value  thereof,  or  of  the  capital  of  the  com- 
puny,  in  ascertaining  the  true  cash  value  of  the 
entire  property. 

2.  An  unlawful  burden  upon  interstate  commerce 
is  not  Imposed  by  taxinsr  property  of  a  telefrraph 
company  within  the  state  according  to  the  pro- 
portion of  its  whole  property,  exclusive  of  real 
estate  and  machinery  subject  to  local  taxation, 
which  the  length  of  its  lines  within  the  state 
bean*  to  the  total  lensrth  of  its  lines,  and  by  tak- 
injT  fhe  mnrket  value  of  shares  of  its  stock  in  fix- 
ing the  valuation  of  its  entire  property. 

[No.  663] 

Argued  January  16,  17,  1896.    Decided  May 

18, 1896. 

N  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Indiana  to  review  a  judgment  of 

NOTR.— As  to  direct  taxes,  see  note  to  Scholey  v. 
Bew.  23:  09. 

As  to  ffftvoer  of  ttntes  to  ta  r,  see  note  to  Dobbins 
▼.  Erie  (  ounty  Comrs.  10:  l(kS. 

A»to  tchen  Uwcf  iVegnUy  atf^enscd  can  he  recovered 
bncK  see  note  to  Erskine  v.  Van  Arsdale,  21:  63. 

Ai  to  piiwer  of  Congress  to  control  tttmmeree;  stale 
statute,trhen  vcUid  an  being  a  reguintion  of  commerce; 
drummers;  vessels;  railwayt;  telegfQph  companies; 
ittiife  tax  on  cttmmerce.  vhen  invalid,— eee  note  to 
Harmon  v.  Chicago,  87: 216. 

]G;U.  S.  U.S.,  Book  41.  4 
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that  court  nfflrroiofl^  the  Judgment  of  the  Cir- 
cuit Court  of  the  County  of  Marion,  Indiana, 
in  favor  of  the  defendams,  Thomas  Tnt'snrt, 
Auditor  of  Marion  County  etnl,,  in  an  action 
brought  by  the  Western  Union  Ti'lrgraph 
Company,  plaintiff,  to  restrain  the  defeiidunt 
from  apportinninir  and  collecting  a  lux  nsscsMed 
upon  the  plaintiff  by  the  tax  commissioners  of 
the  state  of  Indiana.  Affirmed. 
See  same  case  attirmed  below,  141  lod.  281. 

Statement  by  Mr.  Justice  Gray: 
This  was  a  bill  in  equity,  filed  Dercmbor  19, 
1898,  in  the  circuit  court  of  the  county  of 
Marlon  and  state  of  Indiana,  by  the  We^torn 
Union  Telegraph  Company  against  Thomas 
TaL'gart,  the  auditor  of  that  county,  and  Ster- 
ling R.  Holt,  its  treasurer,  and  against  the 
auditors  and  treasurers  of  other  counties  in 
Indiana,  to  restrain  them  from  apportioning 
and  collecting  a  tax  assessed  uoon  the  plainllll 
by  the  board  of  tax  commissioners  of  th  a  state, 
under  the  statute  of  Indiana  of  March  6,  1893, 
chap.  171,  the  material  pans  of  which  are 
copied  in  the  margin.*  The  principal  allega- 
tions of  the  bill  were  as  follows: 
*Tbat  the  plaintiff  was,  and  for  many  years [3 

*An  Act  Sunplementary  to  and  Amendatory  of  bo 
Act  Entitled  '*Ao  Act  Ooncrrnintr  Tkixaiiou,  Ite- 
peaiintr  all  Laws  Id  Conflict  therewith,  and  De- 
claring an  Emerirencv,**  Approved  March  6.  1891, 
and  Providlnir  for  the  Taxation  of  Tele<rrAph,Tile- 

Bhoue,  Palace  Car,  Sleeping  Oar,  Druv%  .lu^-lioom 
ar.  Dining  Car,  Express,  and  Fast  Kreigiit,  Jomt 
Stock  Associations,  Companies,  CopHrtnershipa, 
and  Cori>oratioo8  Traiipaotinflr  Dosiiiess  in  the 
State  of  Inriiaoa.  Repeating  U  d8-71  ot  auld  Act, 
and  Ail  Lrws  in  Conflict  therewith,  and  De- 
claring an  Emergency. 

Sec.  1.  Any  Joint-stock  association,  company,  cr>- 
partnershiD.  or  corporation,  whether  incorporated 
under  the  laws  of  this  state  or  of  any  other  sttiti*or 
of  any  foreign  nation,  etigaved  in  transmitting  to, 
from,  through,  in,  or  acroFS  the  state  of  Indiana, 
telegraphic  me<>8age8,  shall  lie  deeme^l  an*!  held  to  i»e 
a  leiegniph  company:  and  every  such  telegraph 
companv  shall,  annually,  between  the  Ist  day  of 
April  and  the  Is'  day  of  June,  makeoiit  and  deliver 
to  the  auditor  of  et  jtp  a  statement,  venfled  by  the 
oath  of  theofBceroragentof  such  com  puny  making 
such  statement,  with  reference  to  the  Isi  day  oi 
April  next  preceding,  showing: 

Ist.  The  total  capital  stock  of  such  association* 
company,  copartnership,  or  corporation. 
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bad  been,  a  corporatioD  of  the  state  of  New  York, 
and  '*the  owner  of  a  large  amouut  and  nnm- 
4]  ber  of  telegraph  poles,  lines,  wires,  *cable8, 
fixiures.  instruments,  machinery,  appliances, 
app>irutii«<,  and  rnal  estate,  coustittiting  a  plant 
for  the  transmission  and  conveyance  of  tele- 
giaph  messages,  which  said  telegraphic  plant 
extends  into  and  through  every  stale  and  terri- 
tory of  the  United  Siat.-s,  the  Dominion  of 
.51  Canada,  and  under  *ihe  Allaniic  ocean  to 
England  and  to  Cuba;"  and  that  the  plaintiff,  by 
ren>on  of  rights  under  contracts  witii  various 
persons  nnd  corporations  in  the  United  States 
and  in  other  parts  of  the  world,  and  under 
letters  patent  from  the  United  Slates,  and 
valualJe  franchises  granted  by  the  United 
States  and  by  New  York  and  other  states  of 
ttjthe  Union,  but  not*by  Indiana,  and  by  o^any 
rounicioaliiiesi  in  those  states,  and  by  the 
governments  of  England  and  Cuba,  was  "en- 
abled to  do  a  large  and  profitable  business,  by 
and  by  means  of  said  telecraphic  plant,  and 
not  only  earn  an  amount  win'ch  would  be 
equivalent  to  rent  upon  said  property,  in  case 
the  same  was  owned  by  another  corporation 
and  leased  by  complainant,  but  also  to  make 
a  profit  for  complainant  in  addition  to  said 
amouut  so  applicable  as  rent  of  such  telegraphic 
plant." 

That  the  "portion  of  said  telegraphic  plant, 
situated  within  said  state  of  Indiana,  is  of  rbe 
actual  cash  value  of  $G86.12t).  tne  said  cash 
value  b<'ing  ascertained  by  taking  the  cost  of 
original  construction,  as  nearly  as  the  same  can 
be  ascertained,  and  deducting  therefrom  a 
sum  partially  equal  to  the  depreciation  of  the 


plant;  and  could  be  replaced  by  an  entlrelj 
new  plant  of  the  same  extent  and  'b  '>it{on, 
and  of  far  more  valuable  and  lasting  ma  erial, 
for  the  sum  of  $l,22G,6>5." 

That  the  pretended  statute  of  March  G,  1898, 
was  not  a  law  of  the  state  of  Indiana  (for  rea- 
sons not  insisted  on  in  this  court),  and  thai  on 
July  11.  189;J.  the  plainlitT,  reserving  its  lights 
to  ctm^esi  the  validity  of  that  statute.  tiU*d 
with  the  auditor  of  liie  state  a  statement  and 
return,  as  therein  required, — a  copy  of  which 
was  annexed,  and  which  included  subs  anii.'illy 
the  same  objections  as  were  stated  in  the  liill, 
and  showed  thr.t  the  entire  mileage  of  the  com- 
pany was  18U.570  miles,  6.45i6  of  which  were 
in  the  state  of  Indiana;  that  it  had  no  real  es- 
tate, machinery,  and  appliances  in  Indiana 
subjec*  to  local  taxation;  that  the  ro^^i  of  U^i 
real  estate  in  other  states  was  $5,0 l^t, 3*26.  and 
the  amount  of  its  outstanding  mortgage  bonds 
was  $1,211,01)0. 

That  the  state  board  of  tax  commissioners  on 
August  21,  18  <3,  made  its  assessment  and  val- 
uation of  the  plaintiff's  proper ly  in  Indiana, 
deducting  the  real  estate,  structures.  macbiD- 
ery,  and  apparatus  within  the  state  and  sub- 
ject to  local  taxation,  at  the  sum  of  $2,297,652. 
and  at  the  rate  of  %*d't7  per  mile  of  telegraph 
line;  *'and,  in  fixing  said  valuation  upon  com- 
plainant's said  property  in  Indiana,  acted  under 
and  by  virtue  of  ibe  assumed  authority  of  said 
preten'ied  statute,  approved  March  6, 1893,  and 
placed  upon  complainant's  said  *property  [7 
addiiional  values,  bevond  the  true  cash  value  of 
conplainaut's  said  property  as  measured  by 
the  cost  of  replacement  of  the  same,  making 


2d.  The  number  of  shares  of  eapifal  stock  issued 
and  outstandioff,  and  tbe  par  or  face  value  of  each 
share. 

8d.  Its  principal  place  of  business. 

4tb.  The  market  value  of  said  shares  of  stock  on 
the  1st  day  of  April  next  preceding,  and  If  siicb 
Bbrtreshaive  no  market  value*  tbeo  tbe  actual  value 
thereol. 

5tb.  Thereat  estate,  structures,  machlnerv,  flz- 
turen,  and  appliances  owned  by  said  associati  ^n, 
coinpnnv.  co|  nrtnetsbip.  or  corporation,  and  sub- 
lect  to  loctil  taxation  within  the  state,  and  the 
location  and  awiesscu  value  thereof  in  each  county 
or  township  where  the  same  is  assessed  for  local 
taixation. 

tiih.  The  specific  real  estate,  tojrether  with  the 
permanent  impro^'cments  thereon,  owned  by  such 
association,  company,  coi»arrnership.  or  coroora- 
tion.  situate  outside  the  state  of  Indiana  and  not 
directh  used  in  the  conduct  of  the  busmen  with  a 
specitlc  description  of  each  such  piece,  where 
located,  the  purpose  for  which  the  same  is  used,  and 
tbe^nm  at  which  the  same  i«  assessed  tor  taxation 
in  the  locality  where  situated. 

7th.  All  raortinifrt^  upon  the  whole  or  any  part 
of  Its  property,  t<')retber  with  the dnces and  amount 
th»»reor. 

8th.  (ai  Tlie  total  length  of  tbe  lines  of  said  asso- 
ciarion  or  company. 

[hi  The  fot4il  length  of  so  much  of  their  hnee  as  la 
outside  the  state  of  Indiana. 

u)  The  lentrtD  of  the  lines  within  each  of  the 
couiiiieii  I'lid  townshitw  within  the  stHteof  Indiana. 

Sf*c.  •).  U|K>n  the  fliinir  of  such  statements,  tbe 
auditor  of  state  siiail  examine  them,  and  each  of 
them,  and  if  hophsll  uottm  the  same  InsumciHiit.  or 
In  case  he  shaU  deem  that  other  Information  is  re- 
quisite, he  shall  require  sueh  offlc-er  to  make  such 
other  and  further  statements  as  said  aiiuitor  cf 
sia^e  may  call  tor.  In  c.-i-'C  oi  the  f.illure  or  refusal 
of  any  asi^ociation.  comptiiiv,  copartnership,  or  cor- 
poratlftn  to  make  out  and  'icHi'er  to  the  auditor  of 
state  any  statement  or  statenieiiis  io(|u  red  bv  this 
act.  puch  u&sociation.  compnny.  oopaitiiership,  or 
corporal  ion  shall  forfeit  and  pay  to  itie  state  of 
Indiana  $1()0  for  each  additional  day  such  re|M)rt  is 
delayed  beyond  the  1st  day  of  Juue,  to  be  sued  and 


I  recovered  many  proper  form  of  action,  in  the  name 
of  the  stiite  of  Indiana,  on  the  relation  of  tbe 
auditor  of  state,  and  such  penalty,  when  collected, 
shall  be  paid  into  tbe  general  fund  of  the  state. 

b^ec.  6.  Upon  the  meeting  of  the  state  iKMird  of 
tax  commissioners  for  the  purpose  of  asseving 
railroad  and  other  property,  said  auditor  of  state 
shall  lay  such  statements,  witii  such  inform>itlon  as 
UiSy  have  b^en  lurnished  him,  before  said  t)oard 
of  tax  commi^ionere,  wbo  shall  theieuiMtn  \'alue 
and  assess  ihe  property  of  each  associiition,  o«>m- 
pany,  copartiiershm.  or  corporaiiou  in  the  manner 
hereinafter  set  forth,  after  examiuing  such  state- 
ments, and  after  a-^certiiining  the  value  of  such 

I  properties  therefrom,  and  from  such  other  Infor- 
mattoo  as  they  may  have  or  obtain.  For  that  pur- 
pose they  may  require  the  age.it«  or  yfBoers  of  said 
a&^ociation,  company,  copMitnership.  or  oorp«»ra- 
titm  toai>pi'art)efoi-etli('in  with  such  t>ooks.  papen, 
or  statements  aR  tbcv  may  renutre:  or  they  may  r^ 
quire  additional  stateinems  lo  be  made  to  tbem, 
and  may  comi»e]  the  attcndauce  of  witiicHSCfi  in  ease 
they  shall  deem  ir   u(>c(?ssary  to  enable  them  to 

,  ascertain  tbe  true  cosh  \aliie  of  siicii  property. 

Sec. 7.  Said  Btatc bo  ird  <if  tax  comtiii«tioriera  shall 
fln»t  ai^ceriHin  the  true cvshvulueol'ilioentireprop. 

,  erty  owiichJ  by  said  aF«>ciatloD.  company,  co|»arc- 
nershm.  or  corporation  from  s-iid  statements  oroth- 

:  er«vi?4e.  forthui  purpose  talking  the  uggre}?ate  value 
oi  all  the  sti:ircs  of  capital  stock,  in  case  said  shares 

'  have  a  market  value,  and  in  ca«o  they  b-ive  none, 
taking  the  actual  %'al«ie  tnercof  or  of  tbe  capital  of 
said  association,  com|tanv.  copartnership,  or  c<ir- 
poration.  in  wbatever  manner  the  «ame  is  divided, 
in  case  no  shares  of  capital  stock  have  been  issued: 
PiNivided,  however,  that  in  case  the  whole  or  any 
portion  of  the  prtM»criy  ot  tuch  association,  com- 
pany, coparner.^tiip,  or  corporation  snail  i  e  en- 
cumbered by  a  m  rtgHircor  mori>ia;fes,such  b<Mird 
shall  ascertain  tlie  trur  c*ash  value  of  such  pn)perty 
bv  adding  to  the  market  vaUte  of  the  atrgreirute 
shiirei*  of  8  oek.  or  to  liie  \^liie  of  the  capital.  In 
ca^e  there  si  all  be  no  such  shares,  the  augregato 
aiuoiints  of  such  moriKageor  mort^mges,  and  the 
result  pliall  be  deemed  and  trenic-l  as  tbe  true  cash 
value  cif  the  pro|>ertv  ot  siichas.<ociuii<>n,  compooy, 

1  copartnership,  or  corporation.    Such  t»oard  of  tax 
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reasoDable  allowaDoes  for  deterioratioD,  by  add- 
iDi:  values  of  complaiDaot's  business,  property, 
and  goodwill,  both  io  and  outside  of  iDdiana, 
and  f ranch bes  granted  by  the  state  of  New 
York,  the  United  States  and  foreign  countries; 
and  io  witness  thereof  caused  to  be  entered 
upon  the  official  record  of  said  board,  required 
by  law  to  be  kept  by  said  board,  on  said  Au- 
gust 21,  1893,  the  following  statement  and  cer- 
tificate: 

**  'In  accordance  with  the  requirements  of 
the  act  of  the  general  assembly  of  the  state  of 
Indiana,  approved  March  6,  1893,  the  state 
board  of  tax  commissioners,  after  full  consid- 
eration, does  hereby  assess  and  value  telegraph, 
telephone,  palace  car,  sleeping  car,  drawmg- 
room  car,  dining  car,  express,  and  fast  freight, 
joint  stock  associations,  companies,  copsriner- 
ships  and  corporations  transacting  business  in 
the  state  of  Indiana,  whi(^h  assessment  and 
valuation  are  as  follows,  to  wit:  Assessment 
and  valuation  of  telegraph  and  telephone  com- 
panies in  the  state  of  Indiana  by  the  stste 
Doard  of  tax  commissioners  for  the  year  1893, 
exclusive  of  real  estate,  structures,  machinery, 
fixtures  and  appliances  subject  to  local  taxa- 
tion within  the  state.' "  I'he  fin^t  line  under 
that  heading  was:  "Western  Union  Tele- 
graph Company.  Miles,  6,486.  Per  mile,  $357. 
Total,  $2,297,662." 

"That  the  state  board  of  tax  commissioners, 
during  its  said  se^^sion  in  the  ye8rl893,  did  not 
attempt  to  specif v  or  describe  the  property  of 
complainant,  falling  within  the  description  of 
real  estate,  structures,  machinery,  and  appli- 
ances subject  10  local  taxation. 


"That,  in  making  said  assessment,  said  state 
board  of  tax  commissioners  assumed  to  take  as 
the  basis  thereof  the  value  of  the  entire  capital 
stock  of  complainant,  at  a  valuation  per  share 
based  upon  the  price  of  the  shares  of  com- 
plainant^ capital  stock  dealt  in  in  the  stock  ex- 
change market  of  New  York  city,  dividing 
such  aggregate  value  by  the  total  number  of 
miles  of  telepraph  line  of  complainant,  wher- 
ever situated,  and  both  in  and  outside  of 
Indiana,  and  thereby  obtaining  a  pretended 
valuation  per  mile  of  the  telegraph  line  of 
^complainant,  amounting  to  the  said  sum  of  [8 
$357  per  mile,  which  said  pretended  valuation 
per  mile  said  board  acting  under  the  author- 
ity of  said  preterded  statute,  imputed  to  and 
imposed  upon  each  mile  of  the  whole  num- 
ber of  complainant's  telefiraph  line  in  Indiana, 
thereby  imputing  to  and  imposing  upon  the 
whole  telegraph  line  of  comi>lAinant  in  Indiana, 
which  is  of  the  length  of  6,436  miles,  said  pre- 
tended valuation  of  $2,297,652,  which  said 
pretended  valuation  is  grossly  excessive  and  far 
beyond  the  true  cash  value  of  complainant's 
said  propertv  in  Indiana. 

"Thatsnicl  state  board  of  tax  com  mission  era, 
in  reaching  said  valuation  of  complainant's 
said  property  in  Indiana,  did  not  consider  and 
assess  the  value  of  the  property  of  complainant 
situated  in  Indiana,  otherwise  than  pursuing 
the  requirements  of  said  pretended  statute. 

*'That  neither  on  April  1,  1893,  nor  at  any 
time  prior  or  subsequent  thereto,  was  there 
any  market  value  for  all  the  shares  of  the  capi- 
tal stock  of  complainant;"  that  the  whole 
number  of  shares  was  948,200,  of  the  par  value 


commiasiODerBShall.  for  the  purpose  of  anoertaln- 
inir  ttie  true  oasta  value  of  the  property  within  the 
state  of  lodiaoa.  next  ascertain,  from  such  state- 
ments or  otherwiw,  the  assessed  value  for  taxation, 
in  the  looaUties  where  thenme  is  situated,  of  the 
several  pieces  of  real  estate  situate  without  the 
(fate  of  Indiana  and  not  specifically  used  in  the 
geoeml  business  of  such  aBsodations,  companies, 
oopanierships,  or  corporations,  which  said  araeMed 
values  for  taxHtion  shall  be  by  said  board  deducted 
frt.m  the  flrross  value  of  the  property  as  8t)Ove 
ascertained.  8aid  state  board  or  tax  commissioners 
shall  next  asoertidu  and  assess  the  true  cash  value 
of  the  property  of  such  assodations.  companies, 
copartnerships,  or  corporations  within  the  state  or 
Indiana,  by  taking  the  proportion  of  the  whole 
ajr^retrate  value  of  said  associMtions,  companies, 
oopartDershl|«,  or  corporations,  as  above  ascer- 
tained, alter  deducting  the  as8ef>9ed  value  of  such 
real  estate  without  the  state,  which  the  len^h  of 
the  lines  of  SMld  associations,  companies,  copartner- 
shins,  or  corporations  in  the  case  of  telegraph  and 
telephone  companies  within  the  state  of  Indiana 
bears  to  the  total  length  of  the  lin<  s  thereof:  and 
In  the  case  of  palace,  drawing-room,  sleeping, 
dining,  or  chair  car  companies,  the  proportion  shall 
be  the  proportion  of  such  aggregate  value,  after 
such  deductions,  which  the  length  of  tiie  lines 
within  the  state,  over  which  mid  cars  are  run, 
bears  to  tbelrnerth  of  the  whole  lines  over  which 
said  cars  are  run:  and  In  the  cute  of  express  com- 

Sinies.  the  pror>orti<in  shall  be  the  proportion  of 
e  whole  aggregate  value,  after  sucn  deductions, 
which  the  length  of  the  lines  or  routes  within  the 
stHte  uf  Indiana  bears  to  the  whole  length  of  the 
lines  or  mutes  of  such  associations,  companies,  co- 
partnerships, or  corporationR;  and  such  amount  so 
asoertamea  shall  be  deemed  and  held  as  the  entire 
value  of  the  property  ot  said  assoctatiotis.  com- 
panies, cnpartnershlps,  or  corporations  within  the 
state  of  Indiana.  From  the  etitire  VHlue  of  the 
property  within  the  state,  so  ascertained,  there 
shall  be  deducted,  by  said  board,  the  assessed  value 
for  taxation  of  all  the  reiil  estate,  fitructures, 
machinerv.  and  appliances  within  the  state  and 
subject  to  local  taxation  In  the  counties  and  town- 
shipa  as  hereinbefore  described  in  item  No.  6of  U 1- 
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4  of  this  act:  and  the  residue  of  such  value  so  ascer- 
tained, after  deducting  therefrom  the  assessed 
value  of  such  local  properties,  shall  t}e,  by  said 
board,  assessed  to  said  Hssociation. 

aeo.  8.  Said  state  txtard  of  tax  commissioners 
shall  thereupon  ascertain  the  value  per  mile  of  the 
property  within  the  state  by  dividing  the  total 
value,  as  at)ove  ascertained,  after  deducting  the 
speoidc  properties  locally  Hseeesed  within  the  state, 
by  the  numbtr  of  miles  within  the  state:  and  there- 
suit  shall  be  deemed  atid  held  as  the  value  per  mile 
of  the  property  of  such  association,  company,  co- 
partnership, or  corporation  withm  the  state  of  In- 
diana. 

Kec.  0.  Said  state  board  of  tax  commissioners 
sball  thereupon,  for  the  purpose  of  determining 
what  amount  shall  tieasfessed  by  it  to  said  associa- 
tion, companv,  copartnership,  or  corporation  In 
each  county  in  the  state  through,  across,  into,  or 
over  which  the  line  of  said  association,  comoanv, 
copartnership,  or  corporation  extends,  multiply 
the  value  per  mile,  as  above  ascertained,  by  the 
number  of  miles  in  each  of  such  counties,  as  re- 
ported in  SHid  statements  or  as  otherwise  a8<'er- 
tMined,  and  the  result  thereof  shall  be,  by  said 
board,  certified  to  the  auditor  of  state,  who  sbau 
thereupon  certify  the  same  to  the  auditors,  re- 
spectively, of  the  several  counties  through,  into, 
over,  or  across  which  the  lines  or  routes  of  said  as- 
sociatiou.  company,  copartnership,  or  oorpoiatlon 
extend:  and  such  auditora  shall  apportion  tlie 
amount  certified  for  their  counties,  respectively, 
among  the  several  townships  into,  through,  over, 
or  across  which  such  lines  or  routes  extena.  in  pro- 
portion to  the  length  of  the  lines  in  sucli  town- 
ships. 

Sec.  10.  To  enable  said  county  auditors  to  prop- 
erly apportion  the  assessments  k)etween  the-seveial 
townships,  they  are  authorized  to  require  the 
agent  of  said  association  or  company  to  report  to 
them,  resfiectlvi'ly,  under  oath,  the  length  of  the 
lines  In  each  township:  and  the  auditor  shall  there- 
upon add  to  the  value  so  apportioned  the  aspeased 
valuation  of  the  real  estate,  structures,  machinery, 
fixtures,  and  appliances  situated  insny  towiuhlp. 
and  extend  the  taxes  thereon  upon  the  duplicates 
as  in  other  cases. 
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of  $100  each;  that  the  number  of  shares  sold 
or  speculated  \n  od  April  1,  1898.  od  the  New 
York  stock  exchange,  was  1,168  shares,  at  the 
average  price  of  194  50,  and  only  a  part  of  those 
was  actually  delivered;  and  that  the  price  so 
obtained  did  not  fairly  represent  the  actual 
value  of  the  plaintifif'a  property. 

"That  any  price  qt  which  any  or  all  shares 
of  complainant  might  be  sold,  by  any  holder 
or  holders  thereof,  whether  such  price  be  cal- 
culated upon  any  market  value  or  upon  actual 
value,  includes,  amongst  other  things,  a  con- 
aideration  of  franchises  of  great  value  owned 
or  exercised  bv  complainant,  granted  by  the 
Slate  of  New  York,  by  th«  United  States,  by 
Canada,  by  Great  Britain,  by  Cuba,  and  by 
other  states,  countries,  and  municipalities;  a 
consideration  of  complainant's  goodwill,  its 
past  earnings  from  every  source,  its  probable 
future  earnings  from  every  source,  the  busi- 
ness ability,  enterprise,  and  skill  of  the  present 
managers  of  complainant's  buMness,  the  prob- 
able continuance  of  buMness  ability,  enterprise, 
and  .skill  in  the  future  management  of  com- 
plainant's business;  the  contrnct  and  other  re- 
O]  laliuns  of  complainant  to  powerful  *railroad, 
telephone,  and  cable  companies;  a  considera- 
tion of  the  real  estate  of  comr^lainant  situated 
in  the  city  of  New  York,  which  is  of  great 
value,  to  wit,  of  the  value  of  |d,500.000.  and 
in  the  city  of  Chicago,  which  is  of  great  value, 
to  wit,  of  the  value  of  $1,700,000,  and  of  the 
real  estate  of  complainant  of  great  value,  sit- 
uated in  many  other  states  and  countries,  none 
of  which  18  situated  in  the  state  of  Indiana;  as 
well  as  the  consideration  of  the  actual  value  of 
all  complainant's  telegraph  lines,  poles,  wires, 
conduits,  instruments,  appliances,  and  office 
furniiure,  including  that  which  is  situated  in 
Indiana  and  taxable  by  the  state  of  Indiana. 

"That,  in  estimating  Fuch  market  or  actual 
value  of  the  shares  of  the  stock  of  complain- 
ant, the  values  of  said  intangible  franchises, 
rights,  contracts,  earnings,  business,  business 
ability,  enterprise,  skill,  and  management,  and 
goodwill,  and  of  all  said  real  and  personal 
estate  of  complainant,  are  blended  so  as  to 
render  it  impossible  to  separate  and  distin- 
guish the  portions  of  value  applicable  to  any 
or  each  of  said  elements  of  value  of  said 
ihares." 

That  the  plaintiff  was  the  owner  of  roanv 
thousand  miles  -of  telegraph  in  the  states  of 
Massachusetts.  New  York,  Pennsylvania,  and 
New  Jersey,  and  in  other  densely  populated 
portions  of  the  United  States,  of  the  cost  and 
value  of  $2,500  per  mile  on  the  average,  and 
requiring  great  expenditures  for  the  mainie- 
nance  thereof;  of  many  thousand  miles  of  cable 
under  the  hieh  seas,  of  the  cost  and  value  of 
$8,500  per  mile  on  tie  average;  and  of  many 
thou5iands  of  miles  of  telegraph  in  uninhabited 
or  sparsely  inhabited  portions  of  the  United 
States  and  Mexico,  which,  by  reason  of  the  great 
cost  of  tr  nsportation  of  material,  and  cost  of 
maintenance,  were  of  great  cost  and  value;  that 
all  th^  plaintiff's  lines  in  the  state  of  Indiana,  bv 
reason  of  the  proximity  to  supplies  of  material, 
and  the  very  cheap  transportation,  were  of 
minimum  value,  as  compared  with  the  plain- 
tifl's  lines  situated  elsewhere;  and  that,  by 
reason  of  these  facts,  the  average  mle  of  the 
telegraph  line  of  the  plaintiff  in  IndianA  was 


of  the  value  of  40  per  cent  of  the  value  of  the 
average  mile  of  the  whole  line  situated  outside 
of  the  state  of  Indiana,  reckoning  such  valoe 

*upon  thecost  of  construction  and  mainten-[10 
aucp,  and  making  allowance  for  deterioration. 

That  66  per  cent  of  the  plaintiff's  whole 
business  in  transmitting  telegraphic  messages, 
and  60  per  cent  of  its  busine  s  in  the  state 
of  Indiana,  was  interstate  and  international 
business;  and  that  the  average  net  earnings  of 
a  mile  of  the  line  in  the  state  of  Indiana 
amounted  to  only  60  per  cent  of  the  net  <  am- 
ings  of  the  average  mue  of  its  line  outside  of 
the  state. 

That  the  plaintiff  duly  accepted  the  provi- 
sions of  the  act  of  Congress  of  July  24,  1866, 
chap.  230,  now  U.  S.  Hev.  Stat.  ^^  5268. 
52.9:  that  all  the  telegraph  lines  owned  or 
operated  by  the  plaintiff  in  Indiana  were  con- 
structed upon  railroads  streets,  and  other  post 
roads  of  the  United  States,  and  thereby  the 
plaintiff  was  an  agent  of  the  United  States  in 
the  transmission  of  intelligence  by  electricity; 
and  that  the  statute  of  Indiana  of  March  6, 
1898,  and  the  assessment  of  the  valuation  of 
the  plaintiff's  property  under  that  statute  ren- 
deied  its  property  in  Indiana  substantially 
valueless,  and  prevented  it  from  performing  iU 
obligations  to  the  United  States. 

That  much  of  the  plaintiff's  capital  stock,  to 
the  amount  of  $7,083,230,  *is  invested  in  and 
represented  by  the  capital  stock  and  bonds  of 
other  telegraph  and  telephone  corporations, 
whose  telegraph  or  telephone  plants  are  leased 
to  or  operated  by  complainant,  which  said  tel- 
egraph or  telephone  corporations  possess  no 
property  in  the  state  of  Indiana,  and  do  not 
owe  or  use  any  franchise  granted  by  the  state 
of  Indiana,  and  are  wholly  situated  outside  of 
the'state  of  Indiana. 

'*That  the  attempted  and  pretended  valua- 
tion of  complainant's  said  property  by  said 
state  board  of  tax  commissioners,  in  manner 
aforesaid,  upon  the  value  of  complainant's 
shares  of  stock,  whether  said  board  pretended 
to  value  said  propertjr  upon  a  basis  which  in- 
cluded the  considf'ration  or  estimation  of  mar- 
ket value  or  actual  value  of  the  shares  of  stock 
of  complainant,  necessarily  includes,  and  does 
in  fact  include,  values  which  a>e  no  part  of 
the  true  cash  value  of  the  property  of  com- 
plainant in  Indiana;  but  are  imputed  and  ficti- 
tious values  ^distributed  to  complainant's  [11 
said  property  in  Indiana,  as  portions  of  the  value 
of  the  business,  business  ability,  enterprise,  and 
skill  of  complainant,  of  the  real  and  personal 
estate  owned  and  leased  by  complainant  and 
outside  of  the  state  of  Indiana,  and  of  com- 
plainant's franchises  granted  by  states  other 
than  Indiana  and  municipalities  outside  of 
Indiana  and  by  the  United  States  and  by  for- 
eign states  and  nations,  and  of  the  contract 
relations  and  other  relations  exi'^'ing  between 
complainant  and  other  corporations,  all  of 
which  said  property,  things  in  action,  and  other 
thirics  and  matters  of  value,  are  beyond  the 
jurisdiction  of  the  slate  of  Indiana,  whether 
for  the  purpose  of  taxation  or  for  any  other 
purpose." 

Thai  the  auditor  of  the  state,  on  September 
15.  1898,  certified  the  valuation  aforesaid  to 
the  auditors  of  the  counties  through  which  the 
plaintiffs' telegraph  line« extended^ and  that  the 
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county  auditors  were  engaged  in  apportioning 
and  distribiiiing  the  same  among  the  town- 
ships, and  were  preparing  to  deliver  tax  dupli- 
cates to  the  county  treasurers,  to  the  end  that 
they  n)ight  collect  the  tax  from  the  plaintiff. 

That  the  statute  of  1898,  chap.  171,  was  con- 
trary to  the  Constitution  of  Indiana  in  yarious 
particulars  pointed  out  (but  not  now  relied  on), 
and  that  this  statute,  and  the  assessment  and 
valuation  of  the  plaintiff's  property  by  the  state 
board  of  tax  commissioners  in  compliance 
\%  lib  its  provisions,  levied  a  tax  upon  interstate 
nnd  imeruaiional  commerce,  in  violation  of  U. 
S  Consi.  art.  1,^8,  and  deprived  the  plaintiff 
of  its  propt'rty  without  due  process  of  law,  and 
denied  it  the  equal  protection  of  the  laws,  in 
viohiiion  of  the  14th  Amendment  to  the  Con- 
stitution. ^ 

The  defendants  demurred  generally  to  the 
bill.  Tlie  court  sustained  the  demurrer,  and, 
the  plaintiff  declining  to  amend  its  bill,  entered 
final  judgment  for  the  defendants.  The  plain- 
tiff appealed  to  the  supreme  court  of  Indinna, 
which  aflirmed  the  judgment.  141  Ind.  281. 
The  plaintiff  thereupon  sued  out  this  writ  of 
error. 

Me*8rs.  John  F.  Dillon*  Ruth  Taggart, 
Aipheun  H.  Snow,  WiUnrd  Broken,  and  CtiarUa 
W.  Wtll§,  for  plaintiff  in  error: 

In  the  method  of  valuation  prescribed  by 
the  statute  and  in  the  assessment  now  in  ques- 
tion actually  made  by  the  board  of  assessors 
pursuhni  to  the  statute  there  was  ueccssarily 
inrluiied  a  valuation  of  the  Federal  franchises 
of  the  plaintiff  in  error,  which  Federal  fran- 
chises, or  the  value  thereof,  are  not  taxable  by 
the  stHte  of  Indiana. 

Pentacola  Teleq.  Co,  v.  We»Urn  U.  Tdeg.  Co. 
96  U.  !>.  1  (24;  708);  Califwnia  v.  Cenirai  P. 
R.  Co.  127  U.  S.  1  (82:  160),  8  Inters.  Com. 
Rep.  153;  Minot  v.  PhiMelphia,  W.  d  B.  R, 
f'o  r' Delaware  R.  Taaf')  85  U.  S.  18  Wall. 
206(21:  888);  Taylor  v.  A*^ecor  {''State  R,  Toj 
Ca9t$")  92  U.  8.  575  (23:  663);  Wenfern  U. 
Teteg  Co.  v.  AfMwdfUdffts,  125  U.  8.  530  (81: 
790):  M'M'tchuaetta  v.  Western  U.  Teleo.  Co. 
141  U.  8.  40  (86:  628);  People,  Union  Trvnt 
Co,  v.  CoUihan,  126  N  Y.  438,  12  L.  R.  A. 
762  PepU,  Manhattan  R.  Co,,  v.  Harker,  146 
N.  y.  304;  Mct'ulloch  v.  Maryland,  17  U.  8. 4 
Wheat  816(4:  679);  Othom  v.  Hank  of  United 
States,  22  U.  8  9  Wheat.  788  (6:  204);  Brown 
V.  Maryland,  25  IL  8.  12  Wheat.  419  (6:  678); 
Thou,mm  v.  Union  P.  R,  Co.  1Q  \J  8.  9  Wall. 
679  (19:  792);  Union  P.  R,  Co,  v.  Peniston,  85 
U  8.  18  Wall.  5  •21:  787);  Ihillman  Palace 
Car  Co.  y.  Penns^vania,  141  U.  8.  84(35:  621), 
8  lotirs.  Com.  Hep.  595;  Postal  Teleg.  Cable 
Co.  V.  Adams,  165  U.  8.  688(39:  811;,  6  Inters. 
Com.  Kep.  I. 

If  th^  tax  levied  by  a  state  is  upon  a  Federal 
"frnncbise"  it  is  settled  that  it  is  unconstitu- 
tiouMl 

Heston  ▼.  Charletton,  27  U.  8.  2  Pet.  449 
(7:  4H\), 

Nor  is  the  Western  Union  Telegraph  Com- 

yany,  bavmg  accepted  the  act  of  Congress  of 
ulv  '.'4.  1^^,  subject  to  have  imposed  on  it 
a  licenM"  tax  by  the  state  of  Indiana. 

Ulovp  V.  Port  ff  Mobile,  127  II.  8.  640  '82: 
811).  2  inters.  Com.  Rep.  184;  Asker  v.  Texas, 
12H  0.  8.  129  (82:  868),  2  Inters.  Com.  Rep. 
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241;  Western  U.  Teleg.  Co.  v.  Seay,  182  U.  S. 
472  (33:  4u9),  2  Inters.  Com.  Rep.  726;  I.yngv. 
Michigan,  135  U.  8.  166  (34:  158),  3  Inters. 
Com.  Rep.  143. 

A  state  may  tax  tbe  "property"  of  a  corpo- 
ration havinc  a  Federal  franchise,  but  it  cannot 
tax  the  **Federal  franchises"  of  a  corpora  ion. 

California  v.  Central  P.  R.  Co,  127  U.  8.  1 
(82:  150),  2  Inters.  Com.  Rep.  153. 

Cleurlv  such  a  tax  on  the  Federal  franchise 
of  the  \Vestern  Union  Company  would  be  void. 
Is  it  any  less  invalid  by  being  (as  in  this  case) 
included  in  a  general  assessment  in  which  the 
VHlueof  the  "franchises"  and  of  the  ''property" 
of  the  company  are  combined. 

None  of  the  cases  ciied  by  the  attorney  gen- 
eral of  Indiana  so  hold. 

8uch  a  holding  is  in  conflict  with  the  de- 
cisions or  tbe  principle  of  tbe  decisions  of  this 
court  in  the  following  cases. 

Murray  v.  Charleston,  96  U.  8.432(24:760); 
New  York  v.  New  York  Tax  Comrs,  67  U.  8.  2 
Black,  620  (17:  451);  New  York  v.  New  York 
Tax  Comrs.  (''Rank  Tax  Cas^*)  69  U.  8.  2 
Wall.  200  (17:  793). 

The  necessary  effect  of  the  method  of  taxa- 
tion adopted  by  ihe  taxing  authorities  of  In- 
diana in  this  case  was  to  brink?  within  the 
operation  of  ihe  statute  of  Indiana  property, 
or  the  value  of  property,  of  the  lele^raph  com- 
pany outside  of  the  state  of  Indiana.  Such 
taxation  cannot  be  deemed  due  process  of  law 
under  the  14th  Amendment  to  the  Constitution 
of  the  United  Sta  es;  and  therefore  the  s  at- 
ute  requiring  or  permittine  such  a  mode  of 
as^^essnient,  and  the  assessment  made  under  it, 
must  be  treated  as  unconstitutional  and  void. 

Clereland,  C.  C.  d  St.  L.  R,  Co.  v.  Backus, 
154  U.  8.  446  (38:  1046),  4  Inters  Com.  Rep. 
677;  nttsburg,  C.  C.  d  St.  L.  R.  Co,  v.  Backus, 
154  U.  8.  431  (38:  1038). 

The  case  at  bar  is  distinguishable  from  and 
not  controlled  by  the  Indiana  railway  cases. 

Cleteand,  C.  C.  d  St,  L,  R.  Co,  v.  Backus, 
and  PitUiburg,  C,  C.  d  St,  L,  R.  Co.  v.  Backus, 
supra. 

The  mode  prescribed  or  allowed  by  the  stat- 
ute  (act  of  March  9.  1893,  ^  7),  viz.,  tbe  market 
value  of  its  shares,  etc.,  for  afcertaining  the 
true  cash  valuation  of  the  entire  property  of 
the  plaintiff  in  error,  which  mode  it  is  ad  muted 
on  the  record  was  followed  by  the  tax  commis- 
sioners of  Indiana  in  arriving  at  the  assessment 
now  complHined  of,  is  a  mode  under  which,  as 
applied  to  the  plaintiff  in  error,  it  is  legally 
impossible  that  it  sbouid  result  in  ascertaining 
the  true  cash  value  of  the  property  of  tbe  plain- 
tiff in  error  within  the  state  of  Indiana,  and 
therefore  such  assessment  upon  the  plaintiff  in 
error  (which  is  a  Federal  agency  and  engaged 
in  interstate  commerce),  is  in  violation  of  the 
commerce  clause  of  the  Constitution  and  of  the 
14tb  Amendment  thereto. 

Messrs  Williikm  A«.^etcIiaiB«  Attorney 
General  of  Indiana,  Jtidson  Harmon,  and 
Alonzo  Greene  Smith,  for  defendants  in  error: 

Tbe  act  of  March  6.  1891,  concerning  taxa- 
tion, ec.  (Acta  of  1891.  pp.  199-291;  Burns' 
Anno.  Rev.  of  i894,  ^^  SiOSei  seg.),  and  the  act 
of  March  6,  1893,  supplementary  to  and  nmen- 
daiory  thereof  (Acts  of  1893.  pp.  874-^3; 
Burns'  Anno.  Rev.  of  1894,  ^'g  8494-8500),  are 
in  pari  materia  and  should  be  construed  to- 
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irether  as  a  bomogeoeous  system  providiDg  for 
the  taxation  of  all  property  \n  the  state. 

Western  0.  Teleg,  Co.  ▼.  Taggart,  141  Ind. 
281. 

Therefore  the  constitutionality  of  the  act  of 
March  6,  1898,  cannot  be  considered  as  pro- 
▼idini^  a  separate  system  entirely  distinct  from 
tbeaittof  March  6,  1891. 

So  construed,  the  legislation  attacked  in  this 
action  is  valid  and  constitutional,  and  is  not 
subject  to  the  objection  tendered  by  the  com- 
plaint of  the  plaintiff  in  error. 

By  such  lesrislation  and  the  action  of  the  state 
board  of  tax  commissioners  in  compliance 
therewith  the  plaintiff  in  error  was  deprived 
of  its  property  without  due  process  of  law. 

By  such  legislation  and  the  action  of  thes'a'e 
board  in  compliance  therewith  tbe  plaintiff  in 
error  was  deprived  of  the  equal  proteution  of 
the  laws. 

By  such  legislation  and  the  action  of  tbe 
state  board  in  compliance  therewith  the  stale 
of  Indiana  had  levied  a  duty  on  imports. 

By  such  legislation  and  tbe  action  of  the  state 
board  in  compliance  therewith  the  state  of 
Indiana  had  levied  a  tax  either  upon  interstate 
or  foreign  commerce. 

Tap  for  V.  Seeor  {'*  State  R.  Tax  Caaeif*)  92  U.  8. 
675  (28:  668);  Cincinnati,  K  O.  dt  T.  P.  R.  Co. 
V.  Kentucky  {**Kentucky  R.  Tax  Caa^s*')  116 
U.  a  821  r<i9:  414);  Pittsburg,  C.  C,  d  St.  L. 
B.  Co,  V.  Backus,  164  U.  8.  481,  488,  489 
(88:  1038.  1040). 

The  system  of  assessing  and  levying  a  tax 
upon  property  that  has  a  unity  of  character, 
existence,  and  operation  in  several  states,  based  . 
upon  Ihe  proportion  that  the  mileaee  within ' 
bears  to  the  mileage  without  the  state,  is  in 
accord  with  the  requirements  of  the  United 
States  Constilu  ion. 

Western  U.  Teleg,  Co.  v.  Massachvsetts,  126 
U.  8.  580  (81:  790);  Pullman  Palace  Car  ro,  v. 
Bapva  d,  181  U.  8.  86(85:  621);  Massachusetts 
V.  We»t€m  U.  TeUg,  io,  141  U.  8.  40(85:  62H); 
Pullman  Palace  Cir  Co.  v.  Pen  nsy  Irani  a,  141 
U.  8.  18  (85:618),  3  Inters.  Com.  Rep.  595. 

Whether  it  is  or  not,  the  statutes  of  the  state 
of  Indiana,  providing  for  tbe  assessment  of 
telegraph,  telephone,  etc.,  companies,  does  not 
require  or  permit  the  state  board  of  tax  com- 
missioners to  assess  a  valuation  based  only  on 
the  proportion  that  the  mileacre  within  bears  to 
the  mileage  without  the  state,  but  requires  it 
to  assess  and  determine  the  true  cash  value 
of  the  property  within  the  state,  and  in  such 
assessment  permits  and  requires  tbe  board  to 
take  into  consideration  such  proportion  upon 
the  mileage  basis.'^with  all  other  matters  that 
will  enable  it  to  ascertsin  and  determine  the 
true  cash  value  of  the  property  to  be  assessed. 

Western  U,  Teleg,  Co,  v.  Henderson,  68  Fed. 
Rep.  6»9. 

The  value  of  any  given  piece  of  property  is 
not  necessarily  properly  representee!  by  the  cost 
of  construction  less  the  depieciation  that  has 
taken  plnce  since  the  cr4ginal  construction 

Columbus  Southern  R,  Co,  v.  Wright,  151  U. 
6.470(88:240). 

The  value  of  any  given  piece  of  property  is 
not  necessarily  to  be  determined  by  the  cost  of 
reproduction  or  replacement. 

Essential  ingredients  to  be  considered  in  de- 
termining the  value  of  any  property  are  the 


uses  to  which  it  can  be  put,  its  surroundings, 
whether  it  can  or  cannot  be  made  to  produce 
earnings  in  its  ordinary  operation,  and  a  valu- 
ation made  after  considenng  these  in  connec- 
tion with  such  other  matters  as  tend  to  show 
the  value  cannot  be  said  to  be  a  valuation  of 
the  earnings  the  income,  or  the  surroundings. 

Columbus  Southern  R.  Co,  v.  Wright,  151 U. 
S.  470  (38: 240);  Cleveland,  C,  0,  A  St.  L  U.  Co, 
V.  Backus,  154  U.  S.  489  (88:  1041).  4  Inters. 
Com  Rep.  677:  Cleveland,  C,  C.  dbSt.  />.  R,  Co. 
V.  Backus,  188  Ind.  518,  18  L.  R.  A.  729. 

A  telegraph  company  is  as  essentially  and 
pro|)crly  a  unit  in  its  existence  and  operation 
as  a  railroad  company,  and  in  order  to  prop- 
erly ascertain  the  value  to  be  placed  thereon 
it  IS  proper  to  pursue  the  same  methods  and 
apply  tlve  same  principles  that  have  been  pur- 
sued and  applied  to  ascertain  the  value  of  rail- 
road property. 

Western  U.  Teleg.  Co  v.  Poe,  69  Fed.  Rep. 
667;  Western  U.  Teleg.  Co,  v.  Taggart,  141  Ind. 
2»1;  Union  P.  R  Co.  v.  United  States  \** Sink- 
ing Fund  Oaset^'),  99  U.  B.  718  (25:  501). 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

It  is  not  and  cannot  be  doubted  that  each 
state  of  tbe  Union  may  tax  all  proportjr,  real 
and  personal,  within  its  borders,  belonging  to 
persons  or  corporations,  although  employed 
in  interstate  or  foreign  commerce,  provided  the 
rights  and  powers  of  the  national  government 
are  not  interfered  with.  Minot  v.  Philadel- 
phia, W  d  B.  R,  Co.  C* Delaware  R.  Tax")  85 
U.  8.  18  Wall.  206,  282  [21:  888,  896J;  West- 
em  U.  Teleg.  Co,  v.  Texas,  105  U.  8.  460, 
464  [26:  1067.  1068]:  Western  U  Teleg.  Co.  ▼. 
Afty,  Gen,  125  U.  8.  680  [81:  790];  Marye  v. 
BaUimore  d  O.  R.  Co.  127  U  8.  117,  128,  124 
[82:  94,  96,  97];  Uloup  v.  Port  of  Mobile,  127 
U.  8.  640.  649  [82:811,  814.  2  Inters.  Com. 
Rep.  184];  ISiltman  Palace  Oar  Co.  v.  Penn- 
sylvania^  141  U.  8.  18  [85:  613,  8  Inters.  Com. 
Rep.  5-5];  Clecennd,  C.  C.  d  St.  L,  R,  Co.  v. 
Backus,  154  U.  8.  489.  445  [88: 1041,  1046,  4 
Inters.  Com.  Rep.  677 1. 

The  principal  grounds  upon  which  the  plain- 
tiff contends  that  the  statute  of  Indiana  of 
March  6.  1898,  chap.  171,  is  unconstitutional, 
and  the  valuation  and  assessment  of  tbe  plain- 
tiff's property  under  it  invalid,  are  that  thej 
necessarily  included  a  taxation  of  franchinea 
granted  to  the  plaintiff  by  tbe  United  8tates, 
as  well  as  of  the  plaintiff's' propertv  outside  of 
the  state  of  Indiana,  neither  of  which  wassut)- 
ject  to  that  taxation  in  that  state;  and  also  by 
taking  the  market  value  of  shares  of  the  plain- 
tiff's stock,  in  fixing  the  valuation  of  tbe  entire 
'property  of  the  plaintiff. and  by  apportion  [  1 5 
ing  that  valuation  according  to  the  proportion 
thereof  within  the  stale  of  Indiana,  of  all  the 
plaintiff's  telegraph  lities  every  wnere,  adopted 
an  arl)itrary  rule  and  imposed  an  unlawful 
burden  upon  interstate  commerce. 

But  in  e  ch  of  these  respects  the  case  pre- 
sented by  this  record  appears  to  us  to  be  gov- 
erned by'previous  decisions  of  this  court.  The 
argument  for  the  plainliffa  in  error,  in  effect, 
if  not  in  express  words,  invites  tbe  court  to 
modify  or  to  overrule  ihose  decisions.  It  be- 
c«»raes  important,  therfef^^re,  to  stale  somewhat 
fully  the  scope  and  extent  of  those  decisions, 
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tbe  reanons  on  which  they  proceeded,  and  the 
proTiaioDfi  of  tbe  statutes  thereby  conntnied. 

Tbe  statutes  of  MassAchusettH,  tbe  constitu- 
tionality of  which  w>  s  attacked  by  tbe  preseot 
plaiotiff  and  upheld  by  this  court  in  the  two 
caises  of  WesUrn  U.  TeUg  Ok  ▼.  AUp.  Oen,  125 
U.  a  630  [81: 7001,  and  141  U.  B.  40  [85:  Pi28], 
were  undistinguiftbable  in  any  material  rebpect 
from  the  Hiatute  of  Indiana  now  before  us,  and 
may,  as  sug/^ested  at  tbe  bar,  have  been  the 
model  upon  which  tbis  statute  was  framed. 

Tbe  material  prorisions  of  those  statutes  of 
Mas.^chuaetts  were  as  follows:  Every  cor- 
poration cbartered  or  organized  in  Massachu- 
setts orel^ewbere,  and  ownini?  a  telegraph  line 
in  MNSsachusetts,  was  required  to  return  an 
nually  to  the  tax  commi^oner  of  tbe  state  a 
statement  of  the  amount  of  its  capital  stock, 
tbe  parTlue  and  market  value  of  its  shares, 
tbe  locality  and  value  of  its  real  estate  and 
machinery  subject  to  local  taxation  within  the 
state,  tbe  whole  lentrtb  of  its  lines,  and  the 
length  of  so  much  of  its  lines  as  was  within 
tbe  state.  The  tax  commissioner  was  required 
to  ascertain  the  true  market  value  of  its  shares, 
and  to  e-timate  the  fair  casb  valuation  of  all 
tbe  shares  constituting  its  capital  stock;  and 
tbe  corporation  was  required  to  pay  annually 
*'a  tax  upon  its  corporate  franchise  at  a  valua- 
tion thereof  equal  to  tbe  aggregate  value  of 
tbe  shares  in  its  capital  stock,"  as  so  deter- 
mined by  thetaxcommission;  deducting,  how- 
ever, from  that  valuation,  such  proportion 
thereof  as  was  proportional  to  the  length  of 
that  part  of  its  line  lying  without  tbe  state,  and 
16]  also  an  ^amount  equal  to  the  value,  as  de- 
termined by  the  tax  commissioner,  of  its  real 
estate  and  macbinery  within  the  state  and  sub- 
ject to  local  taxation  therein.  Mass.  Pub. 
8tat.  chap.  18,Sa  88^0.  43. 

In  the  first  of  tbe  Massachusetts  casea,  Mr. 
Justice  Miller,  delivering  the  opinion  of  tbe 
court,  said  that  '*the  main  ground  on  which 
tbe  telegraoh  company  resist(*d  the  payment 
of  the  tax  alleged  to  be  due,"  was  that  it  was  a 
violation  of  the  rights  conferred  upon  the  com- 
pany by  tbe  provisions  (which  had  been  ac- 
cepted by  tbe  company)  of  tbe  act  of  Congress 
of  July  24. 1866.  cbap.  280,  re  enacted  in  U 
8.  Rev.  Stat.  ^  5268,  by  which  it  was  enacted 
that  any  teleirraph  com  pan  v  organized  under 
tbe  laws  of  any  state,  should  "have  tbe  right 
to  construct,  maintain,  and  operate  lines  of 
telerraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  tbe 
Doited  States,  .  .  ,  and  over,  under,  or  across 
the  navigable  streams  or  waters  of  the  United 
Slates."  U.  8.  Rev.  Stat,  fs  6268;  14  Stat,  at 
L.  221.  The  argument  then  made  by  counsel 
and  the  decision  of  tbe  court  upon  this  point 
are  shown  by  the  following  passages  in  the 
opinion: 

*Tbe  argument  is  very  much  pressed  that  it 
If  a  tax  npoo  the  franchise  of  the  company, 
which  franthise,  being  derived  from  the 
United  Statea  by  virtue  of  the  statute  above 
recited,  cnnnot  be  taxed  by  a  state;  and  coun- 
sel for  appellant  occasionally  speak  of  the  tax 
anthorized  by  tbe  law  of  Blassachusetts  upon 
this  as  well  as  all  other  corporations  doing  busi 
ness  within  its  territory,  whether  organized 
under   its  laws  or  not,  as  a  tax  upon  their  | 
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franchises.  But  bv  whatever  name  it  may  be 
called,,  aa  described  in  the  laws  of  Massachu- 
setts, it  is  essentially  an  excise  upon  tbe  capital 
of  tbe  corporation.  The  laws  of  that  common- 
wealth attempt  to  ascertain  tbe  Just  amount 
whiob  any  corporation  engaged  in  business 
within  its  limits  shall  pay  as  a  contribution  to 
the  support  of  its  government  upon  tbe 
amount  and  yalue  of  the  capital  so  employed 
by  it  therein."  Wfs  ern  U  Teleg.  ('o,  v.  Atty. 
Oen.  126  U.  S.  546,  647  {81:  792,  7fl8]. 

"While  the  state  could  not  interfere,  by  any 
specific  statute,  to  prevent  a  corporation  from 
placing  its  lines  alone  these  post  *roads,  or  [  17 
stop  theuseof  tbem  after  they  were  placed  there, 
nevertheless  the  company,  receiving  tbe  bene- 
fits of  tbe  laws  of  the  state  for  the  protection 
of  its  property  and  its  rights,  is  li.ible  to  be 
taxed  upon  its*  real  or  personal  property  as  any 
other  person  would  be.  It  never  could  have 
been  intended  by  tbe  Congress  of  the  United 
States,  in  conferring  upon  a  corporation  of  one 
state  the  authority  to  enter  tbe  territory  of  any 
other  stale,  and  erect  its  poles  and  linea  therein, 
to  establish  the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the  state  into 
which  it  thus  entered,  and  was  under  no  obli- 
gation to  pay  its  fair  proportion  of  tbe  taxes 
necessary  to  its  support."  125  U.  S.  548  181: 
798]. 

**  The  tax  in  the  present  case,  though  nomi- 
nally upon  the  shares  of  the  capital  stock  of 
tbe  company,  is,  in  effect,  a  tax  upon  that  or- 
ganization on  account  of  property  owned  and 
used  by  it  in  tbe  state  of  Massachusetts;  and 
the  proportion  of  the  length  of  its  lines  in  that 
state  to  their  entire  length  throughout  tbe 
whole  country  is  made  the  basis  for  ascertain- 
ing tbe  value  of  that  property.  We  do  not 
think  that  such  a  tax  is  forbidden  by  the  ac- 
ceptance on  the  part  of  tbe  telegraph  compa- 
ny of  tbe  rights  conferred  by  U.  S.  Rev.  Stat. 
$  6263.  or  by  the  commerce  cliuse  of  the 
Constitution."  125  D.  S.  552  [81:  794].  See 
also  Reagan  v.  Mtr^nWe  TruH  Co.  No.  1, 
154  U.  S.  418,  416.  417  [38:  1028-1080];  Cen- 
tnil  P.  R.  Co,  y.  California,  162  U.  S.  91,  128 
[  lO:  908, 914]. 

It  was  further  argued  in  that  case  that  the 
tax  was  excessive  and  invalid  because,  in  as- 
certaining the  whole  valuation  of  the  stock,  no 
deduction  was  made  on  account  of  tbe  value 
of  real  estate  and  machinery  situated,  and  sub- 
ject to  local  taxation,  outside  of  the  state  of 
Massachusetts;  although  it  appeared  that  the 
company  owned  lands  snd  buildings  outside 
of  tbe  state,  the  cost  of  which  was  more  than 
$8,000,000  and  upon  which  it  bad  been  assessed 
and  had  paid  taxes  of  more  than  $48,000.  126 
U.  8.  642,  644, 652  [31: 790,  792.  794]. 

The  court,  notwithstanding,  declared  that  it 
did  not  feel  called  upon  to  defend  all  the  items 
and  rules  by  which  the  authorities  of  the  state 
arrived  at  the  taxable  value  op  which  its  ratio 
of  percentage  of  taxation  should  be  assessed, 
or  toehold  tbe  tax  void  because  tbe  court  [18 
might  have  adopted  a  different  system  had  it 
been  called  upon  to  accomplish  the  same  result; 
and  decide'l  that  the  rule  adopted  to  ascertain 
tbe  amount  of  tbe  value  of  tbe  capital  eneaged 
in  business  within  tbe  boundaries  of  tbe  state, 
on  which  tbe  tax  should  be  assessed,  was  not 
an  unfair  or  an  unjust  one,  and  that  the  details 
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of  the  melbod  hj  which  this  was  determioed 
did  not  exceed  the  fair  raDge  of  legialative  dis- 
cretioo.  125  U.  8.  558  [HI:  795 1. 

Tbe  flame  riews  were  affirmeid  in  the  second 
case  between  tbe  same  parties.  141  U.  8.  44, 
45  [85:  680]. 

Tbofie  decisions  clearly  establish  that  a 
statute  of  a  state  requiring  a  teleerapb  com- 
pany to  pay  a  tax  upon  its  property  within  the 
state,  valued  at  sucb  a  proportion  of  the  whole 
▼alue  of  its  capital  stock  as  tbe  length  of  its 
lines  within  the  state  bears  to  (be  length  of  sll 
its  lines  everywhere,  deducting  a  sum  equal 
to  tbe  value  of  its  real  estate  and  macbineiv 
subject  to  local  taxation  within  the  state,  is 
conf»iiiutionHl  and  valid,  notwithstnodinff  that 
nothto^  is  in  terms  direc>ted  to  be  deducted 
from  the  valuation,  either  for  tbe  value  of  its 
franchises  from  the  United  8tates,  or  for  the 
value  of  its  real  estate  and  machinery  situated 
and  taxed  in  other  states,  unless  there  is  some 
thing  more  showing  that  tbe  system  of  taxa* 
tion  adopted  is  oppressive  and  unconstitutional. 

We  are  then  brought  to  a  consideration  of 
the  statutes  of  Indiana  as  construed  by  the 
supreme  court  of  the  state  and  by  this  court. 

The  statute  of  Indiana  of  March  6.  1891. 
chap.  91,  repented  previous  laws,  and  estab* 
Usbed  a  con.prehensive  and  complete  svstem 
of  taxAtion.  By  $  8  all  property  within  tbe 
Jurisdiction  ^f  the  state,  not  expressly  ex 
empted,  was  declared  to  be  subject  to  taxa- 
tion; and  by  subsequent  sections  the  property 
of  all  corporations  owning  or  operaiinsr  rail- 
roads within  tbe  state  was  classified  for  the 
purposes  of  taxation  as  follows: 

By  §  78  the  *'rigbt  of  way,  including  the 
sup  rstructure,  main,  side,  or  second  track, 
and  turnouts,  turntablts,  telegraph  poles, 
wires,  instruments,  and  other  appurtenances, 
and  the  stations  and  improvements  of  tbe  rail 
road  company  on  sucb  right  of  way"  (ezcept- 
]  9]ing  machinery,  fixtures,  and  stalionury  *en- 
giufS)  were  considered  resl  estate,  and  denomi- 
nated **rMilroad  track."  By  §  79  tbe  value  of 
sucb  "railroad  track"  was  taxed  in  the  several 
counMes,  townships,  cities,  and  towns,  in  tbe 
proportion  that  the  length  of  the  main  trark 
therein  bore  to  tbe  whole  length  of  the  road  in 
the  stste.  except  that  the  value  of  the  aide  or 
second  track,  and  of  all  turnouts,  station 
bouses,  and  other  buildings  belonging  to  the 
railroad,  was  taxed  in  the  county,  township, 
city,  or  town  in  which  they  were  situated. 
By  §  80  tbe  movable  property  belonging  to  a 
railroad  com|)any  was  denominated  **rollinff 
stock"  and  considered  personsl  property  and 
was  taxed  in  tbe  several  counties,  townships, 
cities,  and  towns  in  tbe  proportion  that  the 
main  track  used  or  operated  therein  bore  to  the 
length  of  tbe  main  track  used  or  operated  by  tbe 
corporation,  whether  owned  by  it  or  not.  By 
g  81  all  other  personal  property,  including  ma 
chinery,  fixtures,  stationary  engines. tools,  and 
materials  for  repairs,  was  taxed  in  the  county, 
township,  city,  or  town  in  which  it  was  on  tbe 
1st  day  of  A  pril  in  each  year;  and  by  $  82  all 
real  estate  of  any  railroad  company  (other  than 
that  denominated  * 'railroad  track"),  with  ail 
improvements  thereon,  was  taxed  in  tbe 
county,  township,  city,  or  town  where  it  was 
dtuated. 

Each  raHrotd  corporation  was  required  by 


^  88  to  return  annually  to  the  county  auditor 
an  inventory  of  all  these  kinds  of  property, 
except  ''railroad  track;"  and  by  ^  85,  to 
return  to  the  auditor  of  the  state,  to  Wf  laid 
before  the  state  board  of  tax  commissioXers, 
a  statement  showing,  among  other  tbin^% 
"first,  tbe  property  denominated  'railroail 
track,'  giving  tbe  length  of  tbe  main  and  side 
or  second  tracks  and  turnouts,  and  showing 
tbe  proportions  in  each  county  and  township, 
and  the  total  in  the  state;  second,  the  rolling 
stock,  whether  owned  or  hired,  giving  tbe 
length  of  the  main  track  in  each  county,  and 
tbe  entire  length  of  the  road  in  this  state;"  and 
also  the  amount  of  its  capital  slock,  and  the 
market  value,  or  if  no  market  value,  tbe 
actual  value  of  its  shares,  the  total  amount  of 
its  iodehtednpss  except  for  current  expenses, 
and  the  total  listed  viuuation  of  all  its  tangible 
property  in  the  state. 

*By  ^§  129,  ia7.  the  state  board  of  Ux  [20 
commissioners  wss  declared  not  to  be  bound  by 
these  returns;  and  was  required  to  "appraise 
and  assess  sll  property  at  its  true  cash  value, 
as  defined  by  this  act,  according  to  their  best 
knowledge  and  judgment,  and  so  as  to  equalize 
the  assessment  of  property  throughout  the 
state,"  and  to  "assess  the  railroad  property, 
denominated  in  this  act  as  'railroad  track'  and 
'rolling  stock,'  at  its  true  cash  value,"  and  was 
sutborized  to  examine  persons  and  pa(>ers. 
And  by  ^  130  each  member  of  the  board  was 
required  to  declare,  as  part  of  bis  oath  of  office, 
that  be  would  "in  no  case  assess  any  properly 
at  more  or  less  than  its  true  cash  value." 

This  court,  at  tbe  last  term,  in  several  cases 
affirming  judgments  of  the  supreme  court  of 
Indiana,  held  that  the  statute  of  1891  did  not, 
in  the  case  of  a  railroail  partlv  in  that  state 
and  partly  in  another,  require  that  tbe  value  of 
the  part  in  Indiana  should  be  determined  ab- 
solutely by  dividing  the  whole  value  upon  a 
mileage  basis;  but  only  that  the  total  amount 
of  stock  and  indebtedness  should  be  taken  into 
consideration  in  ascertaining  tbe  value;  and 
that  tbe  statute  was  constitutional.  Fiitahurg^ 
a  a  iSkSt,  L.  R.  Co  V.  Barktu,  154  D.  8. 421, 
430,  485  [38: 1081,  1038,  1039).  183  Ind.  625; 
Indianapolis  d  V,  H.  Co.  v.  Bark»8,  154  U«  8. 
488  [88:  10401,  188  Ind  609:  CUvdand,  C.  O. 
dtSL  L,R.  Co  V  BaekuM,  154  U.  9-  489  |ii8: 
1041,  4  Inters.  Com.  Rep.  677J,  188  Ind.  518 
[18  L.  R.  A.  789]. 

In  those  cases,  the  objections  to  the  consti- 
tutionality of  that  statute  were  answered  l>y 
this  court,  speaking  by  Mr.  Justice  Brewer, 
as  follows: 

"It  is  not  to  be  assumed  that  a  state  con- 
templates the  taxation  of  any  property  outside 
its  territorial  limits,  or  that  its  statutes  sre  in- 
tended to  operate  otherwise  than  upon  persons 
and  property  within  tbe  sUte.  It  is  not  neces- 
sary that  every  section  of  a  tax  act  should  in 
terms  declare  tbe  scope  of  its  territorial  opera- 
tion. Before  any  statute  will  be  held  to  intend 
to  reach  outside  property,  the  language  ex- 
pressing such  intention  must  be  clear.  154 
U.  8.  428  [88: 1037]. 

"It  is  obvious  that  the  intent  of  this  act  was 
simply  to  reach  tbe  property  of  the  railroad 
within  the  state.  ...  So  intent  to  the 
•contrary  can  be  deduced  from  the  pro-  [21 
vision  requiring  the  corporation  to  tile  a  state- 
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ment  of  its  total  stock  and  indebtedoess;  for  that 
is  one  ilem  of  testimoDy  fairly  to  be  considered 
Id  determiDioff  the  value  of  ihat  portion  of  the 
property  within  the  siaf  e.  The  stock  and  tlie  in- 
debtetiness  represent  the  property.  Aa  said  by 
Mr.  Justice  Miller  io  Taylor  ?.  Secor  {"State 
E.  Tax  Ca»e^\  »2  U.  8.  576.  605  [28: 668,  670J: 
'Wbeo  you  have  ascertained  the  current  cash 
value  of  the  whole  funded  debt,  and  the 
current  cash  value  of  the  entire  number  of 
shares,  you  have,  by  the  action  of  those  who 
above  all  others  can  best  estinaate  it,  ascertain 
the  true  value  of  the  road,  all  its  property,  its 
capital  stock,  and  its  franchises;  for  these  are 
all  represented  by  the  value  of  its  bonded  debt 
and  of  the  shares  of  its  capital  stock.' "  154  U. 
8.  428,  429  [88:  1087]. 

**it  is  not  stated  in  this  statute  that  when  the 
value  of  a  road  running  in  two  states  is  ascer- 
tained, the  value  of  that  within  the  state  of  In 
diana  shall  be  determined  absolutely  by  divid- 
ing the  gross  value  upon  a  mileage  basis;  but 
only  that  the  total  amount  of  stock  and  indebt- 
edness shall  be  presented  for  cocsideration  by 
the  state  board.  Nevertheless  it  is  ordinarily 
true  that  when  a  railroad  consists  of  a  single 
continuous  line  the  value  of  one  part  is  fairly 
estimated  by  taking  that  part  of  the  value  of 
the  entire  road  which  is  measured  by  the  pro- 
portion of  the  length  of  the  particular  part  to 
that  of  the  whole  road.  This  mode  of  division 
has  been  recognized  by  this  court  several  times 
as  eminently  fair."  154  U.  8.  480,  481  [88: 
10<7,  1088]. 

In  support  of  the  last  statement  were  cited 
Tayfor  V.  Secor  r*St>te  R.  Tax  Caee^'),  92  U. 
S.  608, 611[-.'8:672. 678]:  Mii»otY,  Philadelphia, 
W.  4a  H.  R,  Co.  {"Delaware  R.  Taaf\  85  U.  S. 
18  Wall.  200  [21:  888);  Erie  R  Co.  v.  Fennayl- 
tania,  88  U.  8.  21  Wall.  492  [22:595];  Western 
U.  TeUg,  Co.  v.  Ally,  Oen,  125  U.  8.  580  [81: 
7901;  I^ullman  Palace  Car  Co.  v.  Penneyttania^ 
141  U.  8. 18  |85: 613.  8  Inters.  Cora.  Rep.  595]; 
Maine  Y.  (ir-nd  lYunk  R.  Co.  142  U.  8.  21 7 
[6ft:  b94,  8  Inters.  Com.  Rep.  807]:  Charlotte, 
a  dk  A  R  Co,  y.Gibbe,  142  U.  8  886  [35: 10511; 
Columbua  .^^outhern  R.  Co.  v.  Wright,  151  U. 
8.  470  [38:  288). 

"The  true  value  of  a  line  of  railroad  is  some 
thing  more  than  an  aggregMtion  of  the  values 
of  separate  parrs  of  it,  operated  separately.  It 
22]  is  the  aggregate  of  those  values  plus  that 
arising  from  a  connected  operation  of  the  whole; 
and  each  part  of  the  road  contributes,  not 
merely  the  value  ansing  from  its  independent 
operation,  but  its  mileage  proportion  of  that 
flowing  from  a  continuous  and  connected  op- 
eration of  the  whole.  This  is  no  denial  of  the 
mHthematical  proposition  that  the  whole  is 
equal  to  the  sum  of  all  its  parts:  because  there 
is  a  value  created  by  and  resulting  from  the 
combined  operation  of  all  its  parts  as  one  con- 
tinuous line."  Cleveland.  C  C.A  St.  L.  R.  Co. 
V.  Back'ie,^  154  0.  8.  444  [88.  1045,  4  Inters. 
Com.  Rep  677]. 

*'Now,  when  a  road  runs  into  two  states, 
each  state  i8«'ntitled  toconsider.as  within  its  ter- 
ritorial jurisdiction,  and  subject  to  the  burdens 
of  its  taxes,  what  may  perhaps  not  inaccuraivly 
be  described  ss  the  proportionate  shsre  of  the 
vslue  flowing  from  the  operation  of  the  entire 
mileaae  as  a  single  continuous  road.  It  it  not 
bound  to  enter  upon  a  disintegration  of  values, 
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and  attempt  to  extract  from  the  total  value  of 
the  entire  property  that  which  would  exist  if 
the  miles  of  road  within  the  state  were  operated 
separately.  Take  the  case  of  a  railroad  run- 
ning from  Columbus,  Ohio,  to  Indianapolis, 
Indiana.  Whatever  of  value  there  may  be  re* 
suiting  from  the  continuous  operation  of  that 
road  is  partly  attributable  to  the  portion  of  the 
ro*d  in  Indiana,  and  partly  to  that  in  Ohio; 
and  each  state  has  an  equal  right  to  reach 
after  a  just  proportion  of  that  v*lue,  and  sub* 
iect  it  tu  its  tsxing  processes.  The  question  is. 
How  can  equity  be  secured  between  the  states? 
and  to  that  a  division  of  the  value  of  the  entire 
property  upon  the  mileage  basis  is  the  legiti- 
mate answer.  Taking  a  mileage  share  of  that 
in  Indiana  is  not  taxing  propertv  outside  of 
the  state."  154  U.  S.  444  445  [88:  1046,  4 
Inters.  Com.  Rep.  677J. 

''The  rule  of  property  taxation  is  that  the 
value  of  the  property  is  the  basis  of  taxation. 
It  does  not  mean  a  tax  upon  the  earnings  which 
the  property  makes,  nor  for  the  privilege  of 
using  the  property,  but  rests  solely  upon  the 
value.  But  the  value  of  property  results 
from  the  use  to  which  it  is  put,  and  varies  with 
the  protitableness  of  that  use.  present  and  pro- 
spective, actual  and  anticipated.  There  is  no 
pecuniary  value  outside  of  that  which  results 
from  such  use.  The  amount  and  protitable 
character  of  8uch  use  determine  the  value;  and 
if  property  is  taxed  at  its  actual  cash  value,  it 
is^taxed  upon  something  which  is  created  |23 
by  the  uses  to  which  it  is  put.  In  the  nature  of 
things,  it  is  practically  impossible- at  least  in 
respect  to  railroad  property — to  divide  its 
value,  and  determine  bow  much  is  ciused  bj 
one  use  to  which  it  is  put,  and  how  much  by 
another.  Take  the  case  before  us;  it  is  impos- 
sible to  disintegrate  the  value  of  that  portion 
of  the  road  within  Indiana,  and  determine  how 
much  of  that  value  springs  from  its  use  in  do- 
ing interstate  business,  and  how  much  from  its 
use  in  doiug  business  wholly  within  the  state. 
An  attempt  to  do  so  would  be  entering  upon  a 
mere  fleld  of  uncertainty  and  speculation. 
And  because  of  this  fact  it  is  sometbine  which 
an  assessing  t)oard  is  not  required  to  attempt." 
154  U.  8.  445, 446  [88:  1046,  4  Inters.  Com. 
Rep.  677]. 

"It  is  enough  for  the  state  that  it  finds 
within  its  borders  property  which  is  of  a  cer^ 
tain  value.  What  has  caused  that  value  is  im- 
material. It  is  protected  by  state  laws,  and 
the  rule  of  all  property  taxation  is  the  rule  of 
VNlue.  and  by  that  rule  property  engasred  in 
interstate  commerce  is  controlled,  the  same  as 

Broperty  engaged  in  commerce  within  the  state, 
^either  is  this  an  attempt  to  do  by  indirection 
what  cannot  be  done  directly — that  is,  to  cast 
a  burden  on  interstate  cou.uierce.  It  comes, 
rather,  within  that  laree  class  of  state  action, 
like  certain  police  restraints,  which,  while  in- 
directly affecting,  cannot  l>e  considered  as  a 
regulation  of,  interstate  commerce,  or  a  direct 
burden  upon  its  free  exercise."  154  U.  8. 446^ 
447  I H8: 1046.  4  Inters.  Com.  Rep  677J. 

'*It  is  true,  there  may  be  exceptional  cases 
.  .  .  as,  for  instance,  where  the  terminal 
facilities  in  some  large  city  are  of  enormous 
value,  and  so  sive  to  a  mile  or  two  in  such  city  a 
value  out  of  all  proportion  to  any  siodlar  ais- 
t^ce  elsewhere  along  the  line  of  the  ioad«  oc 
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where  in  certain  localities  the  company  is  en- 
^a^ed  in  a  particular  kind  of  business  requir 
in^  for  sole  use  in  sncb  localities  an  extra 
amount  of  rolling  stock.  If  tea  imony  to  tbis 
effect  was  presented  by  the  company  to  tbe 
state  board,  it  must  be  assumed,  in  tbe  absence 
of  anything  to  the  contrary,  that  such  board, 
in  making  the  assessment  of  track  and  rollint? 
stock  within  tbe  state,  took  into  account  tbe 
peculiar  and  large  value  of  such  facilities  and 
such  extra  rolling  stock."  PitUburg,  G.  G,  d 
St.  L  E.  Co.  ?.  Backus,  164  U.  8.  431  [38: 
1038.] 

241  *Thi8  court  further  held  that  tbe  quest  ion 
of  tne  cash  valuation  of  the  company's  property 
was  a  question  of  fact,  tbe  determination  of 
which  was  committed  to  tbe  state  board  of  tax 
commissioners;  and  that  the  decision  of  the 
board  could  not  be  overthrown  by  evidence 
^oing  only  to  show  that  the  fact  was  otherwise 
than  as  so  found  and  determined.  154  U.  S. 
434,  4y5r;^8:  1039]. 

By  §  69  of  tbe  statute  of  Indiana  of  1891, 
tel' graph  companies  incorporated  under  the 
laws  of  any  other  state,  besides  being  taxable 
upon  their  tangible  property  in  Indiana  in  the 
same  manner  as  other  tangible  property  was 
taxed,  were  required  to  make  annual  returns 
of  their  receipts  from  business  in  the  state,  in- 
cluding tbe  proportion  of  gross  receipts  for 
business  done  in  connection  with  tbe  lines  of 
other  companies;  and  to  pay  a  tax  of  1  percent 
on  such  receipts. 

The  supplemental  and  amendatory  statute  of 
March  6,  1893,  chap.  171,  now  in  question,  re- 
pealed that  section  of  tbe  statute  of  1891,  and 
substituted  provisions  very  like  those  of  tbe 
statutes  of  Massachusetts,  above  considered, 
for  the  taxation  of  the  telegraph  property, 
and  not  essentially  different  from  those  of  the 
statute  of  Imliana  of  lt)91  for  tbe  assessment  of 
railroad  property,  except  in  being  more  favor- 
able to  the  company  by  expressly  providing 
for  a  deduction  of  the  value  of  real  property 
outside  the  state  from  the  total  valuation. 

By  §  1  of  the  statute  of  1893  every  tele- 
graph company,  whether  incorporated  under 
tbe  laws  of  Indiana,  or  of  any  other  state, 
engaged  in  telegraph  business  in  Indiana,  was 
required  to  return  annually  to  tbe  auditor 
of  tbe  state  a  statement  of  its  whole  capital 
stock,  the  par  value  of  its  shares,  their 
market  value,  or,  if  they  bad  no  market 
value,  the  actual  value  thereof;  its  principal 
place  of  business;  its  real  estate,  machinery, 
and  appliances,  subject  to  local  taxation  in 
each  county  and  township  within  tbe  state;  its 
real  estate  outside  tbe  state  and  not  directly 
used  in  the  conduct  of  its  business,  and  the  sums 
at  vi  bich  such  real  estate  was  assessed  for  local 
taxation;  tbe  mortgages  upon  tbe  whole  or 
any  part  of  its  property;  tbe  whole  length  of 
all  its  viines.  the  length  of  its  lines  outside  the 
25]siateof  Indiana,  and  the  length  of  its^lines 
in  each  county  and  township  within  the  state. 
By  §)^  6,  7,  the  state  board  of  tax  commission- 
ers, * 'after  examining  such  statements,  and 
after  ascertaining  the  value  of  sucb  properties 
therefrom,  and  from  such  other  information  as 
tbev  may  have  or  obtain,"  and  requiring  books 
and  papers  to  be  produced,  and  witnesses  to 
be  examined  *'in  case  they  shall  deem  it  neoes- 
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sary  to  enable  them  to  ascertain  tbe  true  cash 
value  of  sucb  property,"  were  required  to 
value  and  assess  tbe  propertvof  each  company 
by  ascertaining  the  true  cash  value  of  its  entira 
property,  for  that  purpose  taking  tbe  aggresrate 
value  of  its  shares,  if  they  bad  a  market  value, 
or  if  they  ba<l  none  tbe  actual  value  thereof 
or  of  tbe  capital  of  the  company;  then,  for  tbe 
purpose  of  ascertaining  the  true  cash  value  of 
the  property  within  tbe  state  (first  ascertaining 
and  deducting  tbe  assessed  value  for  taxation, 
in  tbe  localities  where  tbe  same  was  situated,  of 
its  real  estate  outside  tbe  state,  and  not  specifi- 
cally used  in  the  general  business),  taking  the 
proportion  of  tbe  whole  aggregate  value  of  its 
property,  as  above  ascertained,  which  the 
length  of  its  lines  within  the  state  bore  to  the 
total  length  of  its  lines;  and  deducting  there- 
from the  assessed  value  for  taxation  of  real 
estate,  machinery,  and  appliances  within  tbe 
state  and  subject  to  local  taxation  in  tbe 
counties  and  townships. 

Tbe  supreme  court  of  Indiana  considered  the 
present  case  to  be  governed  by  tbe  decisions  of 
this  court  in  tbe  cases  of  the  Railroad  Com- 
vanie»  v.  Backus,  above  cited;  and,  after  refer- 
ring to  some  of  the  passages  above  quoted  from 
those  decisions,  added:  "All  tbatis  thus  forci- 
bly and  convincingly  said  as  to  the  taxation 
of  interstate  railroad  property  is  equally  applic- 
able to  tbe  taxation  of  interstate  property.  It 
is  not  easy  to  see  bow  one  mile  of  appellant's 
telegraph  line  connecting  Chicago  with  New 
York  could  be  of  less  value  than  any  other  mile 
of  tbe  same  line.  Cutout  one  mile,  even  though 
it  be  through  a  swamp  or  under  a  lake,  and  the 
value  of  tbe  whole  line  is  practically  destroyed. 
The  property  is  a  unit,  valuable  as  a  whole  and 
by  reason  of  its  several  connections,  and  not 
by  virtue  of  any  part  taken  by  itself  No  way 
therefore,  by  which  tbe  value  of  tbe  lines  in 
this  state  *can  be  determined  seems  so  Just  ]20 
and  equitable  as  to  take  that  proportion  oi  the 
whole  value  which  tbe  mileage  in  this  state 
bears  to  the  whole  mileage."  141  Ind.  294, 
295. 

In  that  court  (as  now  in  this)  the-  te1egrai>h 
company  insisted  that  tbe  statu' e  of  1893,  in 
applying  the  mileage  has  s  of  valuation  to  the 
lines  of  telegraph,  compelled  tbe  state  board  of 
tax  commissioners  to  add  large  outside  values 
to  tbe  values  of  the  Indiana  portions  of  tbe  li  oes, 
because  tbe  parts  of  tbe  company's  property 
outside  the  state  were  proportionately  of 
greater  value  than  the  parts  within  the  state. 
To  which  that  coun  answered:  *'Tbe  act,  it  is 
true,  provides  a  method  of  valuation,  tbe  mile- 
age method,  as  a  basis  for  the  taxation  of  cer- 
tain property  within  the  state  of  Indiana.  But 
this  is  simply  a  means  for  determining  the 
true  cash  value  of  tbe  prof^erty  within  the 
state;  and  if  in  tbe  case  of  ap|)eUant's  property, 
or  in  any  other  case,  il  is  shown  to  tbe  board, 
or  is  discovered  by  them,  that  still  further  de- 
ductions should  be  made,  on  account  of  larger 
proportional  values  outside  of  the  state,  or  for 
any  other  reason,  then  the  board  must  make 
such  deductions,  so  that,  finally,  only  the 
property  within  the  sta  e  of  Indiana  shall 
be  assessed  and  that  at  its  true  cash  value.** 
141  Ind  297. 

Tbe  Slate  court  distinctly  held  that  the  stat- 
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ute  of  1883,  being  suppIemeDtarj  to  and 
ameodatory  of  the  statute  of  1891,  must  be 
coDStnied  io  coooeciion  therewith,  and  be 
treated  as  part  of  one  and  the  same  general  tax 
act;  that  the  duties  and  the  powers  of  the  state 
board  of  tax  commissioners,  as  deflned  and 
prescribed  in  the  statute  of  1891,  were  not 
abridged  or  changed,  in  any  respect,  by  the 
statute  of  1893;  and  therefore,  interpreting  the 
statute  of  1893  io  the  light  of  the  provisions  of 
the  statute  of  1891  (wnich  have  been  cited 
above),  concluded  ''that  in  the  act  of  1893  the 
legislature  provided  the  mileage  mentioned  as 
the  basis  for  (he  assessment  of  telegraph  and 
other  like  property,  both  as  to  lines  situated 
partly  within  and  partly  without  this  state, 
and  also  as  to  lines  running  through  several 
counties  or  other  subdivisions  of  the  state;  but 
that  it  was  not  the  intention  of  the  legislature, 
nor  is  it  the  meaning  of  that  act,  that  any  prop- 
27Vrty  'outside  of  the  state  should  be  assessed 
by  importation  of  values  or  otherwise,  or  that 
any  pro|)erty  should  be  assessed  at  more  or  less 
than  its  true  rash  value.  Construing  the  acts  of 
1891  and  lb93  together,  it  will  therefore  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  state  board  has  deducted 
froinihe  total  valuation  of  all  interstate  prop 
erty  such  values,  if  any.  of  extra-state  property 
as  will  leave  the  remaining  property,  within 
and  withmit  the  state,  as  near  as  may  be,  of 
equal  proportional  value.  .  .  .  The  act  of  1893 
provides,  generally,  for  a  mode  of  ascertaining 
the  true  cash  value  of  that  part  of  interstate 
telegraph  and  other  property  which  is  wi  bin 
the  state  of  Indiana/to  wit,  the  mileage  method. 
But  should  there  be  particular  cases  where 
that  method  must  be  modified  in  order  to  reach 
the  necessary  result,  namely,  the  true  ca^^h 
value  of  such  part  of  the  property  as  is  within 
the  jurisdiriion  of  the  stare,  the  law  of  1H93 
itself  supplies  the  means  of  doing  so."  141  Ind. 
285.  297-300 

The  statute  of  Indiana  of  1893  regardine  tele- 
graph companies,  therefore,  as  construed  and 
applied  by  the  sut>reme  court  of  the  state,  like 
the  statute  of  1891  regarding  railroad  com- 
panies, while  it  takes  as  the  ba^is  of  valuation 
of  the  company's  property  within  the  state  the 
proportion  of  the  value  of  its  whole  capital 
strtck  which  the  length  of  its  lines  within  the 
slate  liears  to  the  whole  length  of  all  its  lines, 
makes  it  the  duty  of  the  state  hoarri  of  tax 
commissiooeis  to  make  such  deductions,  on 
account  of  a  greater  proportional  value  of  the 
com(>anj'8  property  outside  the  state,  or  for 
any  other  reason,  as  to  assi-ss  its  property  within 
the  state  at  its  true  cash  value  only;  nod  is 
therefore  |!Overned  by  the  sameconsilieratioos, 
upon  which  the  provisions  of  the  statute  of 
lb91  for  taxing  railroad  compan  es  were  held 
to  be  constitutional  by  the  decisions  of  this 
court  in  ihe  liatlroad  Compauiei  v.  Backus, 
above  cited. 

I  lie  b  II  in  the  present  case  was  filed  before 
those  ilecisioDs  were  rendered,  and  is  so  drawn 
as  to  make  it  somewhat  ditTlcuM  to  rtistinguish 
matters  of  fact  allcgid  with  suth  clearness  and 
precision  as  to  he  admitted  by  the  demurrer, 
28]  from  the  •arcunicmative  statements  and 
the  Conclusions  of  law  which  are  freely  soal- 
tert^i  throughout  the  bill. 

I6i  V.  ^. 


I  The  bill  alleges  that  the  state  board  of  tax 
commi'^sioners,  in  fixing  the  valuation  of  the 
plaintiff's  property  in  Indiana  (de>lucung  tiie 
value  of  real  estate,  macninery,  and  tixturea 
subject  to  IocrI  taxation  within  the  stst  ).  at 
the  sum  of  $2,297,652,  and  at  the  rate  of  $357 
per  mile  of  telegraph  line,  placed  upon  that 
property,  beyond  its  true  cash  value,  as  mf  aa> 
ured  by  the  cost  of  replacing  the  same,  makine 
reasonable  allowances  for  deienoration.  a£ 
ditional  values  of  the  plaintiff's  business, 
property,  and  ffoodwill,  both  in  and  out  of  the 
state,  and  the  franchises  granted  by  the  United 
States,  by  the  state  of  New  York,  and  by  for* 
eign  countries.  This  allegation  is  made  by 
way  of  preliminary  and  inducement  to  the 
concluding  statement  of  the  paragra  b,  that 
*'  in  witness  thereof"  the  tax  commii^sionert 
entered  upon  their  record  a  certificate  and  state- 
ment, which  is  set  forth,  and  which  has  no  ten- 
dency to  prove  anything  of  the  kind,  but  merely 
shows  an  assessment  and  valuation  made  by  the 
state  board  of  tax  commissioners,  "after  full 
consideration,"  and  "in  accordance  with  the  act 
of  the  general  assemblv  of  the  state  of  Indiana, 
approved  March  6,  1H93."  Moreover,  the  coal 
of  the.property,  or  of  iia  replacement,  is  by  no 
means  a  true  measure  of  its  value;  the  bill, 
while  it  elsewhere  states  the  value  of  the 
plaintiff's  real  estate  in  other  states,  and  of  iU 
stocks  and  l)onds  of  other  companies,  nowhere 
undertakes  to  fix  the  value  of  its  franchisee 
from  the  United  States,  the  state  of  New 
York,  and  foreign  countries;  and  the  tax  com« 
miasionrrs,  by  the  authorities  already  cited, 
had  the  rieht  and  the  duty,  in  estimating  the 
value  of  the  plaintiff's  property  in  Indiana,  to 
take  into  consideration  those  francliises  and 
the  other  elements  mentioned  in  this  puragraph 
of  the  bill. 

The  bill  further  alleges  that  the  state  board 
of  tax  commissioners  did  not  attempt  to 
specify  or  describe  the  plaintiff's  real  estate, 
machinery,  and  appliances  subject  to  local  tax* 
ation.  But  the  statute  did  not  require  of  them 
any  such  sneciflcation  or  description;  nordoei 
the  plaintiff  appear  to  have  requested  them,  or 
to  have  done  anything  towards  assating  them 
to  do  so. 

*The  bill  then  alleges  that  the  commis  [29 
sioners  took,  as  a  basis  of  their  assej^snieul,  the 
value  of  the  plaintiff's  entire  capital  stock,  eati* 
matine  the  value  of  the  shares  acconling  to 
the  price  of  such  shares  in  the  stock  exchange 
msrket  in  New  York  city,  and  dividing  such 
aersrreeate  value  by  the  total  number  of  milee 
of  the  plaintiff's  telegraph  lines,  wherever 
situated,  and  thereby  obtaitiing  a  pretended 
vahia'ion  of  $357  per  mile  of  its  telegraph  line 
in  Indiana,  which  was  "srossly  excessive  and 
far  beyond  the  true  cash  value  of  complain* 
ant's  said  property  in  Indiana."  But  the  hill 
immediately  proceeds  to  allege  thai  "said 
state  board  of  tax  commissioners,  in  reaching 
said  valuation  of  complainant's  said  property 
in  Indiana,  did  not  consider  and  ass'ss  the 
value  of  the  propertv  of  complainant  situated 
in  Indiana,  oihcrwfse  than  by  pursn  ng  the 
requirements  of  said  preieiideil  statu  e."  A.nd 
I  be  facts  stated  elsewhere  in  the  bill  (iem<'n- 
strate  that- the  commissioners  diri  uoi  obiuin 
their  valuation  by  merely  appl>iog  the  rule 
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■tated  Id  tbfe  paragraph.    Had  Ihey  door  ■ 

the  reault  would  have  been  that  Ibe  n 
Dumber  of  abxrts  of  Block,  beioit  948.!0 
91)4.50  a  Bbare.  would  biTc  been  %hH,FM 
which,  diviiled  b;  186.976.  Ibe  nbole  du. 
of  mites  of  all  tbe  plaintiff's  Knea,  tcould 
a  Tviue  per  mite  of  upnards  of  $41! 
Qparly  one  Ibiid  more  tban  the  valui 
adopted. 

Tlie  bill  furlher  alleges  that  lh*re  waj 
market  value  For  all  tue  ibares  of  tbe  f 
tiff's  stiyk;  that  Ibp  price  obtaioed  for  a 
few  sbares.  !□  Lbc  New  York  slock  eicb 
did  not  fsirl;  represent  (be  actual  value  o 
plalDiiS'sprnperl;;ahd  (faataav  piic^alK 
SDJ  sbarea  might  be  sold  by  boldera  Ibe 
whether  ralculaied  upon  aay  market  vak 
upon  artual  value,  iocliided  a  coDstrteri 
01  tlie  plsintiff's  franrbises,  iia  contracis 
olber  compaoies,  its  actual  past  and  prot 
future  eitriiloga  from  maaj  anurrea,  skill 
eoUrprlse  of  lis  manacers,  and  all  ita  real 

K'TSoDsl  estate  in  Indiana  or  eleewbere,  ioi 
g  teal  estate  of  great  value  in  otber  si 
alloF  which  were  "  blended  so  as  to  rendi 
Impossible  to  separate  and  disiniegraie  tbe 
lioDs  of  value  applicable  lo  any  aud  eacb  of 
3U]  elemenii  oF  value  of  said  'abares." 
is  hsrdly  more  tban  ao  argument  to  sbow 
difflculiv  of  aBcenalnln;;  the  cush  value  ol 
plaintiff's  property  in  tbe  stale  of  Indieoa 
certainly  bsa  no  leudency  to  aboni  ibat 
tax  commissioners  did  nnl,  as  Ibe;  ner 
quired  to  do  b;  tbe  statute  as  since  const 
bv  tbe  supreme  court  of  tbe  stale,  asstsa 
plaintiff's  piiiperly  In  Indiana  at  its  true 
value,  nccordiug  to  tbeir  best  koowled^ 

Judgment,  and  after  making  all  propei 
ui-i)i)Ds.  oD  acccunt  of  larger  proporii 
talues  of  ila  properly  and  business  outsid 
the  state,  or  for  any  olbei  reason. 

Tbe  temsiQiog  allegaiioss  of  the  bill 
flilber  repeiitinns  or  ampllflcailons  nf  I 
alieady  coiisidfied,  or  are  averments  of 
dusious  oF  Iaw,  Tbe  alleeation  Ibst  *  th 
temp  ed  nnd  pretended  valuation  of  ' 
plalnsut's  ssid  property  by  said  stiite  boa) 


value  of  tbe  complsinani  in  Indiana." 
equivaleot  to  an  assertioo  Ibat  tbe  decisio 
tbe  lax  commissioners  upon  the  questio 
facicomuiilti^  by  tbestntuie  to  tbelideti 
naiioD  was  erroneous.  As  ssid  by  this  < 
In  ntf^urg.  V.  C.  <*  St.  L.  R.  C".  r.  Ba< 
above  ciied,  "Whenever  a  question  of  ti 
thus  sulimli ted  to  tbe  deiermiaxtion  of  a 
rial  tilbunsl,  ita  decision  creates  somel 
more  than  a  mere  presumption  of  Fact:  ai 
ancb  deteruilnatioD  comes  Into  inquiry  tx 
tbe  courts,  it  cannot  beovenbrowu  by  evid 
going  only  to  show  tbst  the  fHCts  were  o 
wise  tbao  as  so  found  and  determined." 
V.  9.  484.  43.^  [3M:  103&J. 
Jv<ij/tntnt  affb-HUd. 


CHICAGO.  PORTAGE.  4  BUPERIOB 
RAILWAY  COMPANY,  CHICAGO,  ST. 
PAUL,  MINNEAPOLIS,  ft  OMAHA 
RAILWAY  COiiPAN  Y  et  al. 

(Bee  8.  C.  Reporter'a  ed.  Sl-O.) 

StoekholdBr't  Tiijfit  to   ttll  itoek—erediUm  tj 
railroad  eompanf/. 

1.   A  Btockbolder  la  not  nndsr  anr  obltvatlon  to 

refrain  from  Klltng  bla  sliares.  at  tbe  sacrlBoeot 
hia  personal  Inieregta.  la  order  lo  aecuro  tbe 
we'fsre  of  tbe  corporation,  or  lo  enable  anotlier 
■tockholder  to  make  Rains  and  proflia. 
E.  HorlHage  credllnrsof  a  railroad  coiDoany  hav- 
Initno  Uen.letral  or  eqiiltable.  uoon  lands  srranted 
to  Ibe  oompan;,  cannot  pursue  the  lands  la  tbe 
bands  or  aootber  conipanr  to  wblcb  they  bave 
been  granted  after  a  fortellure  of  tOe  prior 
grant  (or  failure  to  oontply  wicblta  aondltlons. 

[No.  m.] 

Argued  October  18.  tl,  tB.  1S95.    Dteidod  May 
4, 11196. 

APPEAL  from  a  decree  of  the  Orcult  Court 
of  tbe  Coiled  Btsies  for  the  Wesieni  Dis- 
trict of  Wiscooiin  dismissing  a  auit  in  equity 
brougbt  by  tbe  Fanners'   Loso  &  Trust  Cotn- 

Siay  against  ibe  CbicsKO.  PotiSKe,  &  Superior 
silway  Compaoy  rt  ol.  lo  estHblish  a  deed  of 
trust  as  a  lien  upoa  certain  Isods.     Affirmei. 

Sep  some  case  b<^lo»,  S9  Fed.  Rep.  14S. 

The  tncta  are  elated  in  Ibe  opinion. 

Mttiit.  Thomas  Ewiiia\  Milton  L 
Southard,  and  Herhtrt  B.  Tvm«r  ivt  ap- 
peltaoL 

Mtan.  Thomas  Wllaon.  Oharlei  M.  Ot- 
born,  and  Samvti  A.  Lynde  for  appellees. 

Hr.  Justice  Brovrer  delivered  the  opinion 
of  tlie  court: 

This  case  comes  before  us  on  appeal  from  a 
decree  of  Ibe  circuit  court  for  Ibe  western  dis- 
trict of  Wisconsin,  of  date  Sepieml«r  2,  ISUS, 
diamissiog  tbe  bill  of  plaintiff  and  appellant 
for  want  of  equity.  Tbe  original  bill  was 
filed  in  that  court  on  July  35,  18BS.  The  de- 
fendaDlsoamed  I  herein  were  *lbGChicagn,[3a 
Portage,  &  Superior  Railway  Company  (to  be 
bereafier  ciillcd  ihe  Poriage  roiupany),  the 
Cbicaao,  St.  Paul,  Mianeapolis,  A,  Omaba 
Railway  Company  (to  be  hereafter  called  tbe 
Omaha  company).  Ransom  R.  Cable,  Henry 
H.  Porter,  A.  A.  Jackson,  and  Charles  J. 
Barnes.  After  some  preliminary  pleadings 
Ibe  defeodants  filed  answers,  teMimony  naa 
taken,  and  Ihe  case  was  submitted  for  bearing 
on  tbe  pleadings  and  proofs. 

Tbe  plaiuiiS  sued  as  trustee  lo  a  deed  of 
trust  executed  by  the  Portage  compaoy  on 


Ar  U>  rfgM  lo  jUtSgettoOi:  riohtt  of  ptdott  of  mkm, 
— ver  noie  lo  Anderson  v.  Phlladelptila  Warebouaa 
Co.  IS:  ITS. 

At  lu  ffrtSttrui  ^fiik:  ttn  Issue:  rtoliri  0/  (lolders  oT, 
-see  note  to  Warren  v.  KUw,  2T:  7« 

lan.s. 
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Janunry  1,  1W^1.  tn  secure  a  proposed  Isstie  of 
Degofiable  bouds  to  tbeMin(»unt  of  |10,200,000. 
of  wbicb  758  bonHs  of  $1,000  each  wire 
c1a!me<l  to  be  sli])  outstanding  and  unpaid. 
The  deed  of  trust  covered  all  the  property  of 
the  railway  company,  including  a  certain  grant 
of  lands  made  by  the  United  States  to  the  state 
of  Wipcoosin  and  transferred  by  the  state  to 
it.  The  'laim,  in  a  general  way,  was  that 
these  1  ^nds  bad  been  wrongfully  wrested  by 
the  Omaba  company  from  ibe  Portage  com- 
pany, and  a  decree  was  asked  declaring  this 
deed  of  trust  a  first  lien  on  such  lands.  The 
wronps  specifically  charge<i  in  tbebill  are  those 
set  forth  in  the  suit  of  Angle  acainst  tlie  same 
two  railway  companies,  reported  in  151  U.  9. 1 
[3*<:  55J,  to  which  rase,  therefore,  reference 
may  be  had  for  a  full  statement  thereof  That 
ca^  was  disposed  of  on  demurrer,  white  this 
is  before  us  upon  the  proofs;  and  in  view  of 
the  opinion  there  filed  the  question  we  have 
DOW  10  consider  is  whether  the  testimony  sus- 
tains the  charires. 

The  plainiiff  states  three  propositions,  each 
of  which  it  claims  is  esrablished  by  the  evi- 
dence, and  either  one  of  which  it  says  entitles 
it  to  tlie  relief  prayed  for: 

"Fiist.  That  the  Omaha  company  wrong- 
fully and  fraudulently  privenied  the  Porfaere 
company  from  comply ing  wiib.tbe  conditions 
of  the  grant:  and  caused  the  grant  to  be  trans- 
ferred to  itself. 

**Second.  That  the  Omaba  company,  by  its 
wrongful  acts,  became  the  sole  stockholder  of 
the  Portage  Company,  and  as  such  stockholder 
wroofffully  and  fraudulently  used  its  powers 
and  po5*ition  to  strip  the  Portage  company  of 
its  properly  and  transfer  it  to  itself. 
3:i]  ••Third.  That  the  act  of  the  leeislature  of 
Wisconsin  of  Febrrary  16.  1882,  revoking  the 

Srani  to  the  Portage  company,  and  the  act  of 
[arch  7,  1883,  cootirniinff  the  revocation,  did 
not  devest  or  attempt  to  devest  the  cn^ditors  of 
the  Ponaire  company  of  their  lecal  or  equitable 
rights,  nor  attempt  to  prevent  them  from  bav- 
ing  these  lamls  appropriated  so  far  as  may  lie 
necessary  to  the  satisfaction  of  their  dibts. 
Otherwise  these  acts  would  be  null  and  void  as 
impaiiing  tbe  obligation  of  a  contract  and  in- 
vading private  rights." 

Involved  in  and  essential  to  the  plaintiff's 
case  is  the  specific  charge  that  the  Oinafaa 
company  bribed  certain  oflflcialsof  the  Portage 
company  (in  whose  hands  was  perhaps  the 
only  valid  outstanding  stork  of  the  Portage 
company,  and  held  by  them  in  trust)  to  dis- 
pose of  that  stock,  80  that  the  Omaha  com- 
pany, with  knowledge  of  the  trust  atterdinsr 
the  stock,  and  in  breach  thereof,  became  the 
controlling,  if  not  the  sole,  stock  holder. in  the 
Portage  company.  It  is  true  that  on  January 
20,  1H82,  A.  A.  Jackson,  of  Janesville,  Wis- 
consin,  C.  J  Barnes,  of  the  city  of  ('hic<ieo, 
Illinois,  and  J.  C.  Barnes,  of  the  city  of  New 
York,  transferred  to  R.  R.  Cable,  who  was 
acting  for  the  Omaha  company,  $1,000,000  of 
the  capital  stock  of  the  Portage  com?  an v 
standing*  in  the  name  of  Jackson,  and  so  much 
ot  another! l,000.000of  capital  stork  standine 
in  the  name  of  J.  C.  Barnes,  as  was  al»8ol»it»'lv 
valid  and  full-paid  stock,  toecther  with  600 
•bares  standing  in  the  name  of  C.  J  Barnes. 
This  transaction  ia  challenged,  and  its  honesty 
lot  U.S. 


and  good  faith  are  primary  matters  of    in- 
quiry. 

In  order  to  a  clear  understanding  a  brief 
statement  of  what  had  heretofore  transpired  is 
essential.  Prior  to  H80  the  Portage  company 
had  done  a  little  work  in  the  construction  of 
the  line  aided  by  the  land  grant,  and  but  little. 
The  work  bad  been  stoppe<i,  and  the  company 
was  practically  a  dormant'corporaiion,  ownine 
the  land  grant  and  subject  to  certain  in<iebtea- 
ness.  Its  prinrioMl,  if  not  sole,  creditor  was 
the  Chicago  <&  Northern  Construct  ion  Com- 
pany, which  bad  done  all  the  work  on  the 
road.  This  construction  company,  having  ex- 
pended some  money  in  construction,  for  which 
the  railroad  *company  was  indebted  to  it,  [.'<4 
was  itself  indebted  to  A.  A.  Jackson, an  attorney 
of  Janesville,  in  the  sum  of  $18,000;  to  I.  C. 
81'tan,  an  attorney  of  Madison,  in  the  sum  of 
$2,000:  and  to  Edward  Ruger,  of  Jao<*sVille, 
tor  engineering  services,  in  the  sum  of  $10,000 
(for  which  sums  these  parties  had  recovered 
judements),  and  to  others  in  smaller  sums, 
aggregating  not  exceeding  $10,000.  At  the 
time  of  tbe  negotiation  hereafter  referred  to, 
with  Qaylord  and  others,  tbe  railway  company 
had  issued  t4')0,000  in  bonds  aot't  $500,000 
stock,  of  which  issue  the  construction  com- 
pany owned  and  held  all  the  bonds  and  $3ri0,- 
000  of  the  stock.  Mr.  J.  C.  Barnes  was  the 
individual  who  had  put  tbemosi  money  into  the 
con<«tructioo  company,  and  was  practically  its 
owner.  In  the  summer  of  1880  one  Willis 
Gaylord  entered  intoarraneements  with  Barnes 
for  the  reorganization  of  the  railway  company, 
and  tbe  securing  of  means  for  the  construction 
of  the  road.  The  exact  terms  of  the  arrange- 
ments between  Gaylord  arid  Barnes  may  be 
open  to  some  que.«'ion,  for  Gaylord  was  not 
produced  as  a  witness,  and  Barnes'  recolteo- 
tjon  was  not  clear.  A  contract  in  writing, 
executed  on  the  20th  of  f^eplember.  1880,  be- 
tween Gaylord,  the  New  England  &  Western 
Investment  Company,  and  William  H.  Scho- 
field.  by  which  the  latter  two  parties  were  to 
render  their  services  in  secuiiog  funds  for  the 
btiilrling  of  the  road,  throws  some  light  on  tbe 
question.     It  recites: 

*'And  whereas,  in  the  securing  of  said  rail- 
way company's  charter,  land  grant,  rights  of 
way,  surveys,  about  sixty  (60)  miles  of  roadbed 
graded,  ami  other lawfuland  proper  expenses, 
there  has  been  over  $7<K),000  of  money  ex- 
peuded,  which  is  represented  by  the  aforesaid 
charter,  land  grant,  rights  of  way,  and  other 
property,  it  is  to  be  provided  that  out  of  the 
new  series  of  first  mortgaee  bonds  there  is  to 
be  set  apart  and  made  a  special  trust  seven 
hundred  (700)  of  said  new  first-moitgage  bonds 
of  $1,000  each;  also  10  per  cent  of  the  capital 
stock  of  the  company,  and,  by  the  order  in 
wri'ing  of  said  Willis  Gaylord,  countersigned 
by  the  president  of  said  rati >% ay  company,  paid 
to  the  persons  entule  I  to  receive  the  same,  as 
designated  b\  the  said  Gaylord,  in  full  liqui- 
dation and  satisfaction  of  all  claims  and  de- 
mands (except  as  'hereinafter  stated)  of  the  [SS 
present  owners  of  said  railway,  and  for  all  ex- 
penditures and  claims  made  aod  due  for  said 
charter,  land  grant,  right  of  way,  surveying, 
grading,  and  all  and  everv  kind  of  expense  on 
account  of  said  railway  company  (not  includ- 
ing a  certain  amount  b(  flloeAin^d«U^iiDA»'^  v>>^ 
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stADdfQg,  wbfch  does  not  exceed  t<0,000  and 
to  be  provMed  for  bereioafter),  and  the  afore- 
said $700,000  in  first  mortgafi^  bonds  are  to 
have  the  interest  coupons  for  the  first  two 
yenrs  from  tbeir  date  cut  off  and  canceled, 
and  the  said  bond^),  to^retber  with  10  per  cent 
of  the  capita)  stock  as  aforesaid,  are  to  be  placed 
in  tiust,  as  a  special  trust,  and  be  delivered  to 
the  parties  entitled  to  rrceive  the  same,  as  des- 
ignated by  tbe  said  Gay  lord,  to  be  delivered, 
however,  only  pro  rata,  as  tbe  other  bonds  and 
•tock  are  delivered  for  material  or  money,  and 
as  the  road  is  constructed  and  put  in  operation 
in  sections  of  ten  (10)  miles  each. 

**And  whereas  there  is  in  the  form  of  float- 
ing debt,  in  lawful  and  proper  claims,  approxi- 
mately, but  not  exceeding,  840.000,  it  is  to  be 
prciviiied  th<it  when,  through  said  examination, 
Uie  enterprise  is  found  to  be  satisfaciory  to 
taid  Investment  company,  and  the  proposed 
Dew  bonds  and  stork  are  prepared  and  depos- 
ited as  herein  provided  for,  then  said  invest- 
ment company  will  proceed  at  once  to  the  ne- 
gotiation («f  tbe  fame,  and  will,  as  soon  as  cash 
to  tbe  amount  of  $40,000  shall  have  been  pro- 
cured, pay  or  cause  to  l)e  paid  said  sum  to  A. 
8  Barnes  &  Co  ,  in  payment  of  said  floating 
debt,  and  on  such  payment  being  made,  the 
reorgHnizHtion  or  substitution  of  new  directors 
and  ofScers  of  said  railway  company,  as  herein 
pro V in ed,  shall  then  take  place. 

"And  the  said  Gay  lord  shflll  furnish  satis- 
faotorv  evidence  and  assurance  that  the  said 
$700,000  of  first-mortgage  bonds  and  10  per 
cent  of  CRpI  al  stock  will  pay.  cancel,  and  fully 
release  all  claims,  demands,  and  encumbrances 
aeninst  said  railway  company,  except  said 
floa'ing  debt,  and  that  the  floating  debt  afore- 
taid  does  not  and  shall  not  exceed  $40,000." 

Apparently,  from  this  recital,  the  $40,000, 
or  such  a  matter,  due  by  the  construction  com- 
pany to  JacksoD  and  others,  was  treated  as  a 
debt  of  ibe  railway  company  and  was  to  be  paid 
Si\\  *in  cash,  lei  vine  tbe  indebtedness  of  the 
railway  company  to  the  construction  company 
to  lie  satistied  by  the  $700,000  bonds  and  the 
10  f)er  cent  of  tbe  stock.  It  wou'd  seem  from 
other  evidence  that  Barnes  was  to  ttike  $850,000 
of  tbe  bonds  and  the  stock  and  Gayloi^  wa.«  to 
take  tbe  balance  of  the  bonds,  although  there 
is  te<iti'iinny  that  Gaylord  was  to  receive  fifty 
of  the  Barnes  bonds  for  personal  services  and 
by  way  of  commission.  There  was  a  modifi- 
cation of  this  contract  on  January  20,  1881, 
but  the  change  is  not  material  to  this  contro- 
▼crsx.  On  March  28.  1881,  the  action  of  Gay- 
lord  in  the  two  contracts  of  September  20, 
1h80.  anil  January  *J0,  1881,  was  approved  by 
the  directors  of  tbe  railway  company,  who 
also,  on  tbe  same  date,  passed  a  resolution  as 
follows: 

**W'nolved,  .  ,  .  that  for  all  present  out- 
standing stock  certificates  new  certificates  of 
stock  for  a  like  amount  shall  be  issued  and  de- 
livered to  tbe  parties  entitled  to  receive  the 
tame  upon  the  surrender  and  cancelation  of 
their  old  certificates  of  stock  and  in  exchange 
therefor." 

Tbe  second  day  thereafter,  on  Marrh  80,  a 
resf»lution  was  passed  which,  after  referring  to 
tbe  appropriation  of  bonds  to  the  amount  of 
$700.000 and  stock  to  the  amount  of  a  million 
for  tbe  purpose  of  discharging  the  iDdebcednett 


of  the  company;  recites  the  receipt  of  full 
value  in  real  property  and  other  valuable  con- 
sideration for  such  bonds  and  stock,  and  gives 
the  consent  of  the  company  to  the  imniSiate 
issue  of  one  half  the  amount  thereof. 

Just  before  the  passasre  of  these  two  resolu- 
tions, and  on  March  26,  1881,  the  construction 
company  assigned  to  Jackson  its  claim  against 
tbe  railway  company  for  lx)nds  and  stock,  as 
well  as  all  of  its  claims  and  demands  of  any 
and  every  kind  airainst  the  railway  company. 
Jackson  took  this  assignment  really  for  J.  C. 
Barnes,  and  was  to  hold  the  claim,  thus  as- 
signed, for  him  until  he  should  be  able  to  pay 
tbe  amounts  due  to  Rtiger,  Sloan,  and  others. 
Subsequently,  and  on  May  17,  1881,  Jackson 
forwarded  to  the  president  of  the  railway  com- 
pany a  letter,  giving  notice  of  the  assignment, 
stating  that  of  the  400  bonds  which  had  be- 
longed to  the  construction  company  861  had 
been  surrendered  to  the  railway  company  to 
*be  exchanged  for  new  bonds,  and  that  he  [37 
had  in  his  possession  the  remaining  89,  and  pro- 
posing to  surrender  the  89  and  release  all  claims 
for  the  861  upon  the  issue  to  him  of  $650,000 
of  full-paid  stock.  Whereupon  the  board  of 
directors  took  tbe  following  action: 

"On  motion  of  Wm.  T.  Watson,  duly  sec- 
onded, tbe  following  resolution  was  adopted: 

"  Whereas  A.  A.  Jackson,  as  the  assignee  of 
the  Chicago  &  Northern  Pacific  Construction 
Company,  holds  39  bonds  of  this  company 
Issued  by  this  company  under  its  former  name 
of  the  Chicago  &  Northern  Pacific  Air  Line 
Rill  way  Company,  bearing  date  July  1,  1872, 
with  the  coupons  thereto  annexed,  and  as  as- 
signee of  said  construction  company  he  is  also 
entitled  to  receive  from  this  company  861 
bpnds  of  this  company  of  $1,000  each,  with  in- 
terest thereon  from  tbe  Ist  day  of  July,  1872, 
at  the  rate  of  7  percent  per  annum,  amounting 
in  all  on  the  1st  day  of  June,  1881,  to  the  sum 
of  $649,668;  and 

''Whereas  the  said  Jackson  has  made  a 
proposition  to  this  company,  in  wriiinT.  pro- 
posing to  surrender  to  this  company  said  39 
bonds  so  held  by  him  and  to  release  this  com- 
pany from  its  liability  and  obligation  to  de- 
liver to  him  861  bonds  and  interest  upon  the 
company  Issuing  and  delivering  to  him  6,500 
shares  of  the  capital  stock  of  this  company: 

•'Therefore  resolved.  That  the  proposition  of 
A.  A.  Jackson  be,  and  the  same  is  hereby,  ac- 
cepted, and  the  president  and  secretary  are 
hereby  authorized  and  directed  to  sign,  seal, 
and  deliver  to  said  A.  A.  Jackson  certificates  of 
full  paid  stock  of  this  company  of  tbe  par 
value  of  $Hr)0,000,  upon  said  Jackson's  delivery 
to  them  of  said  89  bonds,  with  the  coupons 
theceto  annexed,  and  a  properl3r  executed  in- 
strument releasing  and  discharirine  this  com 
pany  from  its  liability  and  obligation  to  exe- 
cute and  deliver  to  him  bonds  of  this  company 
for  $361,000  and  Interest  at  7  per  cent  from 
July  1,  1872.  in  pursuance  of  his  proposition; 
and 

"Resolved,  That  the  proposition  of  A.  A. 
Jackson  t)e  entered  upon  the  records  of  this 
company  in  connection  with  this  order." 

*In  accordance,  therefore,  with  thetermsfSS 
of  this  resolution  and  that  of  March  28.  hereto- 
fore quoted.  Jackson  was  entitled  to  receive, 
on  the  surrender  of  the  $350,000  of  old  stock 
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and  89  bnnds  in  bis  posse^sino  and  the  release  stubs  of  certificates  from   1  to  90,  inclusi?e, 

of  all  claim  in  respect  to  tbe  861  theretofore  beios^  precisely  similar  except   in  oiimher  of 

surrendered,  the  sum  of  $1,000,000  in  full-paid  shares):    *'0d   acc't  stocls,   bonds,  &  intere^st 

stock  of  the  company.     Thesiock  when  issued  canceled  and  returned.     No.  1  for  500  shares 

to  Jackson   would,  under    the    arrangement  June  18.   18S1.     Issued  to  A.  A.  Jackson  of 

between  him  and  Barnes,  be  held  bv  Jackson  Janevillc,    Wisconsin.       Heceiv<d    certificate 

for  the  benefit  of  J.  C.  Barnes.     This  stock  No.  1,  as  above  described,  June  18,  1881." 

was  in  fact  issued  and  delivered  to  Barnes  for  And  on  stub  No.  132:  '*On  account  of  stock, 

Jack<!on.     That  this  stock  was  not  obtained  hoods,  &  int.  canceled  <&  returned.     No.   182 

8urre|>tiiiously,  biit   delivered    knowingly  by  for  1,350  shares  October  24,   1881.     Issued  to 

fhe    ortlcers  of    the  company   to  Barnes  for  A.  A.  Jackson  of  Jnnesville,  Wisconsin.    To 

Jackson,  is  evidenced  by  the  following  letters  make  bal.    of  1.000,000  June   18,    81.      Re- 

and  receipt,  the  letters  being  signed  by  tbe  ceived  certificate  No.  182,  as  above  described, 

president  of  the  company:  Oct.  24,  1881,  for  A.  A.  Jackson,  $1  .OCO.OOO  in 

*ten  thousand  shares.     Dated  June  18,  '81,  [40 

Cbicapo,  Portaee,  &  Superior  Railway  Com-  and  present  date.    J.  C.  Barn<  s  " 

panv.     Wm.  H   Schofield,  President,  On   the  day  of  receiving  the  last  of  these 

President  8  Office,  150  Broadway,  st<jck  certificates,  to  wit,  Ojciober  24.  Barnes 

New  York,  June  18,  1881.  wrote  to  Jackson,  advising  him  of  the  issue  of 

R  Q.  Rolston,  Esq'r,  President  Farmers' Loan  the  10.000  shares  in  his  name;  that  tbe  certifi- 

&  Ttust  Company,  New  York.  cates  were  in  his  (Barnes')  hands,  and  that  he. 

Dear  8:r:  I  have  this  day  deposited  with  the  Jackson,  could  vote  on  that  stock.     On  Octo- 

Farmers'  Loan  &  Trust  Company  eight  thou-  ber  81,  Jackson,  being  in  New  York,  received 

sand,  six  hundred  and  fifty  (8,650)  shares  of  from  Barnes  this  receipt: 

$100  each  of  the  capital  stock  of  the  Chicaso,  a    a  r>           o,  n      -o  uv  u 

Portage,  &  Superior  Railway  Companv  to  be  ^'  ®-  ^^^^  *  ^-  J^^J^^^'^Sr-iQQi 

paid  out  or  delivered  by  you  upon  special  or-  ^      .     ..         .^^7  }^]^*  ^'  V  7'  ^^]k.. 

ders  l»y  me  prepared  and  this  day  left  with  yoa  ^^ciyed  from  A.  A-  Jackson  ninety  one  (91^ 

for  acceptance.     Will  you  plea4  si/rn  the  form  certificates  of  stock  of  the  Chicago.  Portage  & 

of  acceptance  on  said  stock  orders"  and  when  f^'^'^'''  ^n^^n?.^  Company    aggregating  ten 

so  signal  and  upon  the  presentation  and  sur-  thousand  (10,000)  shares,  as  follows: 

render  to  you  of  this  order,  deliver  to  Jno.  C.  No.    1  to    6,  inc.,  500  sh's  ea 2.500 

Bbnies.  Esi'r,  the  aforesaid  special  orders  rep  *'      6**65,     '•    100*'     *' 5,000 

rescniing  the  said  8,ft50  shares  of  stock,  and  "    5«  "  75,     "      50**     '* 1,000 

this  is  your  general  authority  for  the  delivery  *'    76  "  90,     **      10"    " 150 

of  said  stock  to  the  persons  and  at  the  terms  "  132  for 1,8.">0 

named  in  said  special  orders.  

Chicago,  Portage,  ife  Superior  Railway  Com-  Total  shares 10,000 

paoy.  The  above  certificates  are  issued  to  A.  A. 

By  Wm.  H.  Schofield,  President.  Jackson  and  have  not  been  transferred,  bat 

are  held  for  his  future  order. 

30]  •Ofllce  of  the  Farmers'  Loan  &  Trust  Com-  J.  C.  Barnes, 
pany,  26  Exchange  Place,  cor.  William  St. 

New  York,  June  17,  1^81.  Jackson  took  that  receipt,  as  he  testifies,  sim- 

Received  from  the  Farncers'  J^oan  &  Trust  P^y  l>ecause  he  did  not  care  to  carry  the  cer- 

Company  certificates  for  the  delivery  of  eighty-  lihcates  home,  a^d  wished  something  to  show 

six   hundred   and  fifty  shares  of  the  capital  where  they  were  and  that  tliey  were  held  sub- 

stook   of    the  Chicago,  Portage,  &  Superior  ject  to  his  order.     On  November  15  therealter 

Railway   Companv    in    accordance    with  the  J.  C  Barnes  transmitted  to  his  nephew,  C.  J. 

terms  of  said  certificates.  Barnes,  in  Chicago,  the  stock,  accompanied  by 

J.  C.  Barnes,  this  letter  and  power  of  attorney : 

Per  E.  D.  Hotchkisa.  -^^^  Yor^^  ^^^  15^  188L 

"KT^o,  v^-ir  n«»   oo  1QQ1  Charles  J.  Barnes: 

T  .V  r.            .T         i.T-      :  J^     v^'    ?^    u  By  express  to-dav  I  send  vou  ten  thousand 

Tothe Farmers  Loan  &Trus  Co    New  York:  ^^J^^  J^    p  &  §    „ilwav  stock,  issued  to 

You  are  hereby  authorize;!  and  directed  to  ^    ^  jark^on.  and   which'  belonged  to  him 

deliver  lo  John  a  Barnes,  Esq.,  of  the  citjr  of  ^^^    settlement    of    construction  Company's 

«!I  ^7*Jii  Vn!  '''''%^''T  ""^jl^l  ^^V*'  claims,  etc.     I  send  these  shares  a-  the  request 

«ock  of  the  Chicago    Portage,  &  Superior  of  Mr.  Jackson.  'He  will  explain  why  then4 1 

Railway  Company,  referred  to  and  de^ril^ed  ^.^  3^„,    ^^^  ^^^g  argument  agrees  with   my 

in  90  certum  orders  t^igned  and  accepted  by  ^^„  convictions.     These  shares  are  not  ever 

you  on  the  surreiider  to  you  of  all  said  orders,  ^^  ^      ^^^^  ^^^^           c„3l^dy,  except  as  it 

iw?HL'r5!l«ii^'L?"^  Jl,-fi*'!i  •''°°  M^*°  H*  *"'  shall  be  deemed  necessary  to  protect  the  mutual 

PK^n  ,?.  P°^^^  interest  of  Jackson,  yourself;  and  myself,  and 

Chicago.  Portage.  &  Superior  Railway  Com-  ^^e  only  to  be  used  in  extreme  case  of  necessity 

^«^Wn«.».  TT  G^K^fl^M   i>,«^M««#  for  our  mutual  benefit,     I  also  enclose  author- 
By  William  H.  Schofield,  President.  j^^  ^  ^^n  ,|,g  ^^  thousand  shares  which  stand 

-D^^u            41.     «.  «^    «  .V      *    i_  %>    i_    r  in  my  name  on  the  company's  book. 

Further,  on  tbe  stubs  of  the  stock  book  of  J    "*    ^                              JC  Barnes 

tbe  company,  in  the  haodwriiing  of  the  presi- 
dent, except  the  signature  of  J,  C.  Barnes,  ap-  New  York.  November  15.  18H1. 
pear  these  entries:  .This  is  to  say  that  Charles  J.  Barnes  is  my 
Oo  tbe  stab  of  certificate  numbered  1  (the  true  and  lawful  attorney  for  Degoiia.ivj\i  ^^d 
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•ale  of  a  certain  Dumber  of  certificates  of  stock 
standing  in  my  name  on  the  books  of  tbe  Cbi- 
caeo,  Portaffe,  &  Superior  Railway  Co.,  said 
certificstes  dated  June,  1881,  and  aggregating 
$1,000,000. 

J.  0.  Barnes. 

It  would  seem  clear  from  ibis  evidence,  not 
depending  on  imperfections  of  memory,  but 
comaioed  in  writings  (many  of  ttiem  on  the 
books  of  ibe  company  and  made  by  its  offi- 
cers*, that  Jackson  was  tbe  legal  bolder  of  this 
$1,000,000  of  Slock,  tree  from  all  obligation  to 
tbe  company,  and  subject  only  to  tbe  trust  in 
favor  of  J.  C.  Barnes.  Il  is  difficult  to  see 
why  Jackson  did  not  have  the  leiral  risrht.  with 
tbe  assent  of  Barnes,  to  dispose  of  this  stock 
to  whomsoever  he  saw  fit,  and  at  any  price  be 
could  obtain.  The  debt  of  the  railway  com- 
pany to  the  construction  company  is  not  dis- 
puted; tbe  documentary  evidence  establishes 
that  for  I  hat  debt  tbe  company  issued  this  stock 
as  full-paid  stock;  no  limitations  are  expressed 
in  the  proposition  of  Jackson  or  the  resolution 
of  acceptance,  and  for  au^hi  that  these  rec- 
oids  disclose  be  had  the  same  rii^htand  control 
over  this  stock,  subject  only  to  his  trust  in 
favor  of  Barnes,  that  any  stockholder  in  any 
corporation  has  over  bis.  It  is  true  that  the 
transaction  between  Jackson  and  the  railway 
c«  m  pany  seems  i  o  in  vol  ve  some  depai  t  ure  from 
tbe  arrangement  indicated  by  the  contract  be- 
tween Gay  lord  and  others,  of  September  20. 1880, 
for  thut  apparently  contemplated  tbe  issue  of 
42]  5^700.000  of  bonds.  '$1,000,000  stork,  and 
the  pavm  nt  of  $40,000  in  cash  in  satisfaction 
of  all -the  debts  of  the  railway  company;  but 
this  transaction  was  the  later  one  and.  in  so 
far  as  it  modified  tbe  earlier  arrangement,  su- 
perseded it.  It  is  probable  that  there  was  in 
fact  no  modification,  but  only  an  addition,  and 
that  Gaylord  and  J.  C.  Barnes  still  expected  to 
receive  $700,000  in  bonds  and  $1,000,0(K)  stock. 
in  addition  to  this  $l.000,(t00  of  stock  issued 
to  Jackson,  for  additional  certificates  of  stock 
to  the  amount  of  $1,000,000  were  made  out 
by  the  officers  of  the  company  in  the  name  of 
J.  C.  Barnes,  though  never  delivered  to  bim. 
Apparently  they  regarded  this  as  a  bonus  for 
their  services. 

It  is  this  last  $1,000,000  of  stock  which  is 
referred  to  in  the  authority  given  bv  J.  C. 
Barnes  to  C,  J.  Barnes  of  November  15.  1881, 
heretofore  quoted,  and  also  in  the  following 
letter  of  auihoritv  given  on  November  19  by 
J.  C.  Barnes  to  Jackson: 

A.  A.  Jackson,  Esq.,  Janesville,  Wis.: 

I  hereby  authorize  and  empower  yon  to 
DCfTOtiate  the  sale  for  me  of  the  certain  ten 
tbou.<«and  (10,C00)  shares  of  slock  now  standing 
in  my  name  on  the  books  of  the  Chicago.  Por- 
tafle.&Su[>eriorRailwav  Company,  said  shares 
representing  tbe  par  value  of  $1,000,000 

J.  C.  Barnes. 

It  was  evidently  the  doubt  as  to  tbe  validity 
of  this  latter  stock  as  full-paid  stock  that  in- 
duced tbe  parties'  in  makin;;  the  transfer  to 
Cable  to  thus  describe  it  in  their  contract  of 
sale:  "And  so  much  of  the  ten  thousand  shares 
of  tbe  capital  stock  standing  in  tbe  name  of 
John  C.  Barnes,  aforesaid,  on  tbe  books  of  said 


company  (wbicb  last-named  stock  said  Jack- 
son and  C.  J.  Barnes,  as  agents  of  said  John 
C.  Barnes,  are  authorized  and  empowered  to 
sell  upon  such  terms  as  they  shall  see  tit,  a 
copy  of  tbe  said  authority  from  said  John  C. 
Barnes  to  said  A.  A.  Jackson  being  hereto  an- 
nexed and  made  a  part  hereof)  as  is  absolutely 
valid  and  full-paid  stock." 

We  do  not  deem  it  necessary  to  enter  into  any 
consideration  of  the  question  of  its  validity,  or 
whether  it  was  full  paid  *stock,  and  only  [43 
refer  to  it  for  the  purpose  of  showing  that  the 
transaction  with  Jackson  was  independent  of 
the  arrangement  between  Gaylord  and  Barnes, 
and  was  unaccompanied  by  any  conditions 
which  may  he  claimed  to  have  attached  to  tbe 
stock  issued  in  Barnes'  name. 

The  testimony  further  discloses  that,,  from 
some  time  in  the  latter  part  of  1881  until  the 
sale  made  by  Jackson  to  Cable,  Scbofield.  as 
tbe  president  of  tbe  railway  company,  was 
negotiating  with  tbe  officers  of  tbe  Grand 
Trunk  Railway  Company  with  a  view  to  se- 
curing their  interest  in  the  Portage  company, 
and  ibeir  aid  in  floating  its  bonds  in  European 
markets,  and  that  those  negotiations  had  pro- 
ceeded finally  so  far  as  to  disclose  a  possibility, 
perhaps. a  probability,  of  success.  Jackson 
and  J.  C.  Barnes  were  aware  of  tbe  pendency 
of  these  negotiations,  and  of  the  various  steps 
therein,  so  far  as  they  were  disclosed  by  tbe 
records  of  the  Porlaee  company,  and  the  con- 
tracts which  were, reported  by  Scbofield  to  tbe 
directors  of  that  company.  The  Grand  Trunk 
company,  having  secured  an  entrance  into 
ChicHgo.  evidently  saw  tbe  possibility  of  ben- 
efit to  itself  in  obtaining  control  of  a  road  run- 
nine:  into  tbe  far  Northwest,  and  upon  that 
view  entered  into  these  negotiations.  It  is  also 
true  that  when  the  Grand  Trunk  company 
found  that  Cable,  acting  for  the  Omaha  com- 
pany, bad  purchased  this  Jackson  stock,  it 
abandoned  all  negotiations  and  gave  up  the 
thought  of  attempting  to  secure  control  of  tbe 
Portage  com|»any.  It  is  claimed  by  Jackson 
that  the  delays  in  negotiations  with  the  Grand 
Trunk  company  were  such  that  he  bad  lost  all 
confidence  in  their  success;  that  he  offered  tbe 
stock  to  officers  of  that  company  at  the  same 
price  that  Cable  subsequently  paid  for  it,  and 
tb'it  they  declined  to  take  it 

Putting  the  most  unfavorable  construction 
upon  the  testimonv,  it  does  not  seem  to  us  that 
either  Jackson  or  Barnes  can  be  condemned  of 
any  breach  of  trust  or  other  obli|;aiion,  to 
the  Portage  company  when,  bavint?  offered 
the  stock  to  the  Grand  Trunk  company  at  tbe 
price  afterwards  i^aid  by  Cable,  and  such  offer 
having  been  declined,  tbey  sold  it  to  the 
Omaha  companv.  It  may  be  that  Iherebv 
Scbofield  and  *Gaylord  were  deprived  of  [44 
the  profits  which  they  expected  to  secure  by 
successfully  carrying  throu(;h  tbe  negotiations 
with  the  Grand  Trunk  company,  but  we  do 
not  understand  that  one  .«itockbolder  is,  by  vir- 
tue of  bis  ownership  of  stock,  bound  to  con- 
tinue in  the  holding  of  it  in  order  to  allow  an- 
other stocU holder  to  make  a  profit  out  of 
negotiations  then  pending.  Jackson  and 
Barnes  bad  the  same  ri^bt  to  look  after  their 
own  interests  in  tbe  sale  of  the  stock  that  Scbo- 
field and  .Gaylord  had  after  theirs  in  the  nego- 
tiatioDB  with  Uie  Grand  Trunk  company.    It 

1«8  U.S. 


1808. 


Farmbbs*  Loah  a  Tbust  Co.  t.  Chicago,  P.  &  S.  R.  Co. 


44-47 


seems  yery  probable,  if  we  may  speculate  as 
to  wbat  would  bave  been  the  result  if  the  oego- 
(iHtioos  with  the  Grand  Trunk  company  bad 
been  successfully  carried  to  completion,  that 
tbe  fl.OOO.orOof  stock  which  Jarkf^oo  held, 
instead  of  bein^  worth  $200,000,  would  have 
been  worth  little  or  noibinpr,  and  we  do  not 
un'ierstuod  that  a  stockholder  is  under  obli^- 
lions,  legal  or  moral,  to  sacrifice  his  piTsonal 
interests  in  order  to  secure  the  welfare  of  the 
con  oration  of  which  he  is  a  stockholder  or  to 
enable  another  stockholder  to  make  gains  and 
profits. 

lu  short,  to  sum  up  this  branch  of  the  case, 
from  the  testimony  in  this  record  it  is,  we 
think,  clear  that  Jackson  was  guilty  of  no 
breach  of  trust  in  selling  this  stock;  that  it  be- 
longed, both  legally  and  equitably,  to  J.  C. 
Barnes  and  himself;  that  they  hada  full  legal 
and  moral  rierht  to  sell  it  to  any  one  who  would 
pay  their  price,  and  it  equally  follows  thai  the 
Omaha  company  and  Cable,  in  making  the 
purchase,  were  themsclyes  guilty  of  no  wrong. 

Another  claim  is  that  the  Omaha  company 
wrongfully  prevented  tbe  Portafre  companv 
from  earning  tbe  land  grant.  This,  it  is  said. 
was  done  by  inducing  tne  general  manager  of 
the  company  to  withdraw  the  enirineering 
corps  and  to  stop  tbe  contractor  from  proceed- 
ing with  the  work  of  construction,  and.  after 
all  work  had  in  fact  *been  stopped,  by  false 
swearing  securing  an  ex  parte  injunction  to 
restrain  tbe  oflflcials  of  tbe  Portage  company 
from  any  further  efforts  in  its  behalf.  But  tbe 
testimony  does  not  make  good  these  cbargea 
It  is  true  Mr.  Cable,  after  uia  purchase  of  the 
buk\.  asked  Mr.  Peck,  the  general  manager, 
45]  to  discontinue  tbe  work  of  *construction, 
but  tbe  latter,  a^  he  himself  testifies,  declined  to 
do  this  not  recognizing  Mr.  Cable  ac^  having 
any  authority  in  the  matter  He  did,  however, 
after  consultation  with  the  president  and  learn 
ing  that  negotiations  for  tbe  assistance  of  the 
Grand  Trunk  company  had  been  abandoned, 
notify  the  contractors  by  telegraph  of  tbe  fact, 
and  that  there  seemed  to  be  no  immediate  pros- 
pect of  raising  money  to  continue  the  work. 
With  reference  to  tbe  alleged  ol^aining  of  an 
er  parte  injunction  on  false  afiQdavita.  tbe  facts 
are  these:  The  president  of  the  Portage  com- 
pany, who  was  a  resident  of  New  York,  after 
the  giving  up  of  the  negotiations  with  tbe 
Grand  Trunk  company,  returned  to  that  city, 
and  there  had  in  bis  possession  the  books  and 
papers  of  the  compnny — indeed,  for  all  pracii 
cal  purposes,  the  oflSce  of  the  company  seems 
to  have  been  theretofore  transferred  from 
Chicago  to  New  York.  Mr.  Cable  sought  to 
have  the  stork  which  be  bad  pui-cbased 
transferred  on  the  stock  books  of  the  company, 
but  failed  in  his  efforts.  He  was  informed 
that  the  president  was  calling  special  meetings 
of  tbe  directors  of  tbe  company  in  New  York 
without  giving  notice  to  the  local  directors  and 
without  their  presence,  and  by  virtue  of  au- 
thority granted  at  such  meetings  was  disposinir 
of  bonds  and  stock— information  which  we 
regret  tos  y  had  do  slight  foundation  in  the 
actual  facts.  Whereupon  he  filed  his  bill  in 
the  circuit  court  of  Cook  county.  Illinois, 
which,  reciting  his  purchase  and  ownership  of 
the  stock,  the  conduct  of  the  president  and 
other  ofi9cials  of  the  corporation,  as  above 
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stated,  prayed  an  injunction  against  the  Port- 
age company  an<l  its  president.  In  order  thnt 
the  exact  scope  of  this  injunction  may  be  ap- 
parent we  quote  from  the  prayer  in  tbe  bill, 
the  order  of  the  court  being  that  an  injunction 
issue  as  prayed  fo**: 

'*That  a  preliminary  injunction  issue  re- 
straining the  defendants  and  their  otticers, 
directors,  agents,  and  servants  from  issuing  or 
carrying  or  allowing  to  be  issued  any  of  the 
capital  stock  of  said  corporation,  and  from 
issuing,  selling,  pledging,  or  causing  to  be 
issued  or  sold  or  pledged,  any  of  the  mortgage 
londs  of  said  corporation  until  tbe  further 
order  of  this  court,  and  also  restraining  said 
defendants  and  their  officers,  ^directors.  r40 
servants,  and  agents  from  transferring  or  allow* 
ing  to  be  transferred  upon  t  be  lx>oks  of  said  cor- 
poration anv  of  tbe  capital  stock  which  has 
been  issued  bv  said  Schofield  as  above  stated 
and  which  is  above  charged  to  bave  been 
wrongfully,  fraudulently,  and  improperly 
issued,  or  any  other  fraudulent  capital  stock 
of  said  company,  and  that  said  defendants, 
their  officers,  agents,  and  servants,  be  also  re- 
strained and  prohibited  from  calling  or  hold- 
ing or  causing  to  be  called  or  held  any  meeting 
of  the  directors  of  s<dd  corporation  or  attempt- 
ing to  transact  business  at  such  meetinie  and 
from  taking  part  as  an  officer  or  director  at 
such  meeting  unless  full  notice  of  such  meet- 
ing and  tbe  time  and  place  of  holding  the 
same  shall  have  been  given  to  each  of  the 
above  named  directors  of  said  corporation,  and 
not  in  that  event  unless  such  meeting  and 
meetings  shall  *be  notified  to  be  held  and  shall 
be  held  at  tbe  principal  office  .of  said  corpora- 
tion. In  tbe  city  of  Chicago,  in  the  state  of 
Illinois. 

**And  that  until  such  time  as  said  books  and 
papers  of  said  cor|>oratioo  shall  be  relumed  to 
and  kept  at  its  otfice  in  tbe  city  of  Chicago 
aforesaid,  open  to  the  inspection  of  your  ora- 
tor, said  defendants  will  be  prohibited  and 
restrained  from  doing  any  act  or  thing  con- 
cerning or  affecting  the  financial  affairs  of  said 
corporation  for  the  amount  of  its  liabilities  or 
the  amount  of  its  capital  stork,  and  from 
entering  upon  theiecordsof  said  company  anj 
statement  or  record  of  its  actings  or  doings." 

It  is  true  that  the  temporary  restrainioff 
order  or  temporary  injunction  was  granted 
on  the  Otb  day  of  February,  1882,  without 
notice,  but  the  defendants  were  in  a  few  days 
served  with  process.  They  made  no  attempt 
to  have  tbe  order  vacated,  but,  on  the  con- 
traiT,  on  March  20, 1882.  the  Portage  company 
filed  a  cross  bill  seeking  to  restrain  Cable  from 
disposing  of  the  stock  be  had  purchased,  and 

graying  that  it  be  delivered  up  for  cancelation, 
fotbing.  however,  came  of  this  litigHtion,and 
it  was  abandoned  in  consequence  of  negotia- 
tions and  a  settlement  between  Cable  and  the 
investment  company. 

Finally,  it  is  insisted  that  the  Omaha  com- 
pany wrongfully  *and  fraudulently  secured[  4  7 
through  the  action  of  the  lefiislature  of  the 
state  of  Wisconsin  a  transfer  of  tbe  land  grunt 
to  itself,  and  further  that  the  action  of  tbe  leg- 
islature in  making  such  transfer  did  not  de- 
vest, or  attempt  to  devest,  the  creditors  of  tbe 
Portage  company  of  their  legal  or  equitable 
rights,  nor  prevent  them  from  having tbft\axA% 
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appropriated  so  far  as  was  necessary  to  the  sat- 
isfnctioo  of  tbeir  debts. 

With  reference  to  the  first  fortion  of  this 
charge,  it  is  sufficient  to  say  that  there  is  ab- 
solutely DO  fountiatioD  for  it  in  the  testimony. 
It  does  not  appear  tb  it  there  was  any  corrup 
tion  or  attempted  corruption  by  the  Omnha 
company  of  any  of  the  members  of  the  legis- 
lature, or  other  officials.  £  eryihiog  it  did 
was  open  and  above  board.  At  the  instance 
of  the  officials  of  the  Portage  company  it  con* 
sented  that  a  stipulation  be  introduced  into  the 
act  of  forfeiture  and  transfer  that  it  should  pay 
to  the  governor  of  the  state  the  sum  of  $7H,000, 
to  be  used  in  payment  of  labor  claims  for  work 
done  on  the  Portage  company's  line,  and  after 
the  pasfa^e  of  the  act  it  did  pay  the  stipulated 
sum      We  are  left,  then^fore,  to  the  single 

Siiestion  whether  the  act  of  the  legislature, 
thcr  in  terms  or  by  impHcation,  burdened  the 
transfer  with  a  continuing  oblignlion  for  the 
debts  of  the  Poriatre  company.  No  such  bur- 
den was  in  terms  imposed.  The  ^rant  was,  so 
far  as  the  lesrislative  action  discloses,  simply 
taken  nway  from  the  Portage  company  be- 
cause of  a  failure  to  comply  with  the  conditions 
under  which  it  bad  originally  been  bestowed 
upon  it.  On  such  failure  of  the  Portage  com- 
pany all  iU  right  to  the  lands  ceased.  What- 
ever the  legislature  might  thereafter  do  in  its 
behalf  was  a  mere  act  of  grace.  No  creditor 
of  the  Portage  compsny  bad  any  legal  or  equi- 
table right  to  any  portion  of  those  lands,  and 
if  the  legislature  had  simply  revoked  the  grant 
and  i&vumed  possession  on  behalf  of  the  state 
there  would  he  no  pretense  of  a  claim  that  any 
lucb  creditor  could  subj  ct  the  lands,  or  any 
interest  therein,  to  the  aniisfHction  of  his  debt. 
There  is  n'»  intimation  of  a  contrary  doctrine 
in  tbe  opinion  filed  in  Angle  v.  Chicago,  8t.  F. 
M,  A  O.  R.  Co.  151  U.  8.  1  [88:  55|.  All  that 
was  there  held  was  that  the  legislative  action 
did  not  condooe,  and  was  not  intended  to  con- 
48 1  done,  *any  wrongs  done  by  tbe  Omaha 
company;  and  that  if  the  Omaha  company  had 
been  guilty  of  any  fraudulent  conduct,  in  con- 
sequence of  which  tbe  Portage  company  had 
been  prevented  from  earning  the  grant  and  the 
legislature  thereby  induced  to  revoke  it  and 
bestow  it  upon  tbe  Omaha  company,  the  party 
wronged  by  those  acts  of  tbe  Omaiba  company 
was  entitled  to  redress.  But  here,  as  we  have 
•een,  although  tbe  charges  are  the  same,  yet 
the  testimony  fails  to  make  good  those  charges, 
or  to  show  any  fraudulent  or  wrongful  con- 
duct on  the  part  of  the  Omaha  company.  The 
legislative  act  condoned  no  wroni?,  for  there 
was  no  wrong  to  condone.  It  neither  placed 
Dor  continued  any  burden  upon  the  land  grant, 
and  hence  tbe  mortgage  creditois  of  tbe  Port- 
age company,  having  no  lien,  legal  or  equita- 
ble, cannot  pursue  the  lands  in  the  hands  of 
tbe  Omaha  company. 

There  is  this  substantial  difference  between 
tbe  Ahgle  Cuie  and  the  present:  While  in  each 
are  charges  of  grievous  wrong  on  tbe  part  of 
the  Omaoa  company,  in  consequence  of  which 
property  which  otherwise  would  have  been 
subjected  to  the  payment  of  the  plaintiff's 
claims  was  obtained  by  tbe  Omaha  company, 
to  the  Angle  Ca»6  the  Omaha  companv  de- 
murred, saying  there  was  no  remedy,  notwith- 
standing the  wrongs  alleged.    We  held  that  if 


such  wrongs  as  were  alleged  bad  been  oom- 
mitted,  the  law  did  furnisti  a  remedy.  In  this 
case  tbe  Omaha  company  took  issue  upou  tbe 
charge  of  having  committed  such  wrongs,  and 
the  testimony  shows  that  it  did  not  commit 
them.  So  the  proof  fails  to  make  good  tbe 
charges,  and  the  decree  of  the  circuit  court  woe 
right,  and  is  a  firmed, 

Mr.  Justice  Harlan  concurs  in  the  result 
upon  the  grounds  stated  in  bis  opinion  at  the 
circuit  Farmers*  l/Hin  d  T.  Co,  v.  Chicngo, 
P,  d  8.  R.  Co.  89  Fed.  Rep.  143;  AngU  v.  Chi- 
cago, St,  F.  M.  d  0.  R,  Co.  161  U.  8.  l-2d  138: 
65]. 
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(Bee  8.  C.  Beporter's  ed.  49-68.) 

Assignee  of  patent-right  to  recoter  royalties, 

A  patent  for  letter  boxes  already  in  use  by  the 
PoetofBce  Department,  issued  afralost  the  pro- 
test of  an  airent  of  tbe  government  to  a  person 
wbo  was  not  tbe  inventor  of  the  boxes,  but  who 
furnisbed  them  to  the  frovernment  under  a  con- 
tract wbicb  bad  expired  and  which  the  govern- 
ment had  refused  to  renew,  does  not  irive  to  his 
asBlflrnee  any  rlirbt  to  recover  royalties  upon  tbe 
theory  of  an  implied  promise  for  the  previous  use 
of  such  hoxes,  in  a  suit  which  was  pending  when 
the  patent  was  issued. 

[No.  214.] 
Argued  April  U,  1896.    Decided  May  4,  1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  a  claim  by  George  E. 
Eirk  as  assignee  of  a  patent  for  a  street  Tetter 
box  against  tbe  United  States  for  royalties  for 
the  use  of  tbe  patent     Affirmed 
See  same  case  below,  ^  Ct.  CI.  41. 

Statement  hj  Mr.  Justice  Brownt 
This  was  a  claim  by  George  E.  Eirk  aa 
assignee  of  letters  patent  No.  462,224.  for  a 
street  letter  box,  issued  October  27,  1891,  to 

Nora.— Ff>r  uiKat  jKitents  an  granted:  when  de- 
clared void,— see  note  to  Evans  ▼.  fiHton,  4:  483. 

At  to  paienlahUUy  of  iiii)ent(on8,  see  notes  to 
Thompson  v.  Boisselier.  SO:  Tft,  and  Corning  v.  Bur- 
den, 14:  663. 

As  to  when  amignee  may  sue  for  Infringement; 
when  patentee  must:  when  they  must  join^— see  note 
to  Wilson  Y.  Kousseau,  11:  1141. 

As  to  damages  for  infringement  of  patent:  trsihie 
damages.—^f^e  note  to  Hofrpr  v.  Emerson.  18:  824. 

Am  la^/^inetinn  ttetween  inventions  of  mechanism^ 
artiem^or  produets  and  ftrocesnes:  when  latter  pat^ 
entetf,— see  note  to  Coming  v.  Burden.  14: 683. 

As  to  antidpatUm  of  pa'ents:  prior  patents  and 
publiccUions:  appficatUm  and  issue:  claims  and  spcci- 
flcati'ms^—see  note  to  Leggett  v.  Standard  Oil  Co. 
87:737. 

As  to  patents  for  designs,  when  vdlid^  see  note  to 
Smith  V.  Whitman  Saddle  Co.  87: 606. 

As  to  what  conttUutes  infringement  of  patent: 
simiiarUy  of  devices:  defigns:  comhinaiinnr  ma' 
chines:  cowtructionoT  jxitent,— see  note  to  Boyer  v. 
Ooupe,8le  VRlL 
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Samuel   Stronf^,    upon   an  apjtlication  filed 
tberefnr  l^lurch  9.  1^74. 

The  nrigiutil  petiiioo  was  filed  October  27, 
1884.  aboiic  ten  years  after  the  applicatioD 
for  tlie  patent  was  filed*  and  seven  years  be- 
fore it  was  finally  issued. 

Tlie  case  having  been  tried  by  the  cotart  of 
cliiinis,  that  court  made  a  finding  of  facta, 
of  wiiicli  the  following  is  an  ahs>tract: 

On  Maircli  80  Hud  A.ngust  81,  1869.  there 
were  granted  to  said  Samuel  Strong  two  pat- 
ents. Nos  88.525,  and  94,449,  for  improve- 
ments iu  street  letter  boxes,  and  on  the  15ih 
oi  Septembei  of  tlie  same  year  Strong  en- 
tered into  a  contract  in  writing  with  the 
defendHnt  through  the  Postmaster  General, 
whereby  Strong  contracted  to  furnish  cast- 
inm  street  letter  boxer  foi  the  use  of  the 
Pusioiiice  Department,  in  such  numbers  and 
at  such  times  and  places  ai  might  be  ordered 
by  the  Postmaster  General,  up  to  October  1, 
1872.  These  letter  boxe?  were  to  be  of  the 
si/e.  shape,  weight,  and  model  of  one  de- 
posited by  him  in  the  Postotfice  Department, 
the  design  and  amsiruction  of  which  were 
airefully  specified  in  tlie  contract,  the  United 
States  (in  its  part  agreeing  to  pay  $5.50  for 
each  box  furnished  and  put  up,  according  to 
order. 

A  few  days  after  this  contract  was  executed, 
50]  namely,  'September  27,  Strong  assigned 
to  one  Gideon  L.  Walker  all  hie  interest 
io  the  two  pattnts  above  mentioned,  aa  well 
as  hi?  iutt  n>8t  in  and  to  a  certain  invention 
io  street  letter  boxes  for  which  he  claimed 
be  hiul  prepared  and  filed  specifications  pre- 
paratory to  obtaining  a  patent  tlierefor.  But 
whether  such  patent  was  ever  issued  did  not 
appear. 

The  letter  boxes  so  contracted  to  be  fur- 
nished bv  Strong  were  actually  furnished  by 
him.  nnd  were  the  letter  boxes  for  which  he 
had  Sf'uureti  a  patent  for  what  is  known  as 
tlie  **tlatt4)p''  letter  box.  But,  in  conse- 
quence of  complaints  made  to  the  Postmaster 
Gi'iicral  to  the  etfcct  that  such  boxes  were  too 
wiiie.  uiiKightly  in  appearance  and  unsatis- 
factory, he  called  together  at  Washington  a 
convention  of  postmasters  and  other  postal 
officials,  to  consult  with  reirard  to  the  gen- 
eral gtMNl  of  the  service.  Before  this  conven- 
tion, which  met  in  January,  1870,  the  Post- 
master General  laid  for  inspection  several 
miHJels  of  letter  boxes,  including  the  one 
then  ill  use.  furnished  by  Strong,  under  his 
contract ;  but  the  convention  rejected  all  such 
models,  and.  endeavoring  to  avoid  contiict 
with  any  existing  patent,  devised  a  letter 
box  lia^ed  upon  their  own  experience,  and 
by  a  communication  addressed  to  the  Post- 
master General,  dated  January  15,  1870,  rec- 
oiiiiiicnded  the  adoption  of  a  box  ** about  \h 
feet  in  length,  about  6  inches  in  depth  and 
12  inches  iu  width,  with  an  opening  at  the 
top  sufficiently  large  to  receive  newspapers 
and  niHjrazinea.  the  opening  or  receptacles 
especially  protected  from  the  weather  with 
a  curved  top  to  carry  off  the  water,  and  a 
door  in  the  side  or  front,  with  side  flringes, 
to  lake  tlie  matter  from,  and  that  the  hours 
for  collection  be  distinctly  shown  upon  the 
outside  of  the  box."  At  the  same  time  and 
in  the  same  commuDication  they  ooodemued 


the  street  letter  box  ''now  furnished  the  de- 
partment under  the  contract  known  aa  the 
Strong  patent." 

Pursuant  to  such  recommendations,  a  lettet 
box  was  devised  and  ado)  eil  by  the  Post- 
master General,  known  as  the  "* round- top," 
and  Strons  was  engaged  to  model,  manufac- 
ture, and  Furnish  to  the  Postofiice  Department 
such  boxes,  with  such  alterations  and  im- 
provements therein  aa  the  ^Postmaster  [51 
General  might  suggest;  and  in  pursuance 
thereof  a  written  contract  was  entered  into  be- 
tween  Strong  and  the  defendant  on  February 
18,  1870,  to  continue  in  force  for  four  years 
thereafter.  This  contract  in  terms  superseded 
and  annulled  the  contract  theretofore  made  oa 
September  15,  1869.  Under  this  contract  of 
February  18,  1870,  Strong  mo<leled  and  man- 
ufactured boxes,  with  such  alterations  and 
improvements  therein  aa  were  suggested  by 
the  Postmaster  General^  until  boxes  giving 
satisfaction  to  the  Postmaster  General  had 
l)een  made;  and  the  Imxes  so  modeled  and 
manufactured  b^  said  Strong  were  the  boxes 
furnished  by  him  to  and  for  the  use  of  the 
Postofiice  Department,  under  and  during  the 
existence  of  his  said  contract,  and  none  other, 
for  which  he  was  paid  (5.50  for  each  of  the 
small  size  and  $7.50  for  each  of  the  large 
size  of  said  boxes. 

A  few  days  prior  to  the  expiration  of  the 
said  contract,  namely,  on  February  11,  1H74» 
Strong  filed  in  the  Patent  Office  a  caveat, 
and  on  March  9  an  application  and  speci- 
fications, claiming  to  be  the  inventor  of  the 
cast  iron  street  letter  box  so  devised  and 
adopted  bv  the  Postmaster  General  as  afore- 
saioT :  which  letter  box,  so  devised  and  adopted 
by  the  Postmaster  General,  was  m<Mieled  and 
manufactured  by  Strong  under  the  instruc- 
tions of  the  Postmaster  General,  as  provided 
should  be  done  In  his  contract,  and  the  said 
boxes  so  mo<leled,  manufacture<1,  and  fur- 
nished by  said  Strong  were  in  public  use  in 
the  letter  carrier  cities  of  the  United  Slates 
for  more  than  two  years  prior  to  Marcii  9, 
1874,  the  date  when  Strong  filed  his  applica- 
tion for  a  patent  thereon. 

Pending  such  application,  and  on  July  29, 
1874,  the  Postmaster  General  addressed  a  let- 
ter to  the  Commissioner  of  Patents,  saving 
tliat  the  department  had  been  informed  by 
Strong  that  he  had  taken  out  two  caveats  to 
protect  his  alleged  rights  to  a  certain  street 
letter  box  now  in  use  by  authority  of  the  de- 
partment, stating  that  such  box  bad  been  in 
use  for  four  years,  under  contract  with  Strong 
of  February  18,  1870.  and  had  been  recom- 
mended by  the  convention  of  postmasters, 
reduced  to  shape  and  form  by  Strong,  as  de- 
scril}ed  by  them,  and  could  in  no  just  sense 
be  considered *as  the  invention  of  Stnm;;.[52 
he  having  simply  carried  out  the  views  of 
the  convention  in  this  respect. 

On  January  26,  1881.  Strong  assigned  all 
hfs  interest  in  the  letters  potent  and  the  in* 
vention  to  the  claimant,  but  it  did  not  ap- 
pear that  Gideon  L.  Walker,  to  whom  Strong 
had  theretofore  executed  an  assignment  in 
writing,  as  before  mentioned,  consented  to 
such  aHsignment  to  the  claimant  or  any  one 
else  on  the  application  of  September  4,  18G9, 
referred  to  in  said  written  assignment. 
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After  the  filing  of  the  original  petition  in 
this  case,  to  wit,  October  27,  1891,  there  was 
issued  to  the  claimant,  George  E.  Kirk,  as- 
fligaee  of  said  Samuel  Strong,  letters  patent 
No.  402.234,  which  patent  covers  the  same 
and  identical  street  letter  box  accepted  by  the 
Postmaster  General,  knovvn  as  the  "round- 
top."  which  was  modeled  and  manufactured 
by  Strong,  as  hereinl)efore  set  forth. 

Subsequeutly  to  February  18,  1874,  the 
date  of  the  expiration  of  the  contract  with 
Strong,  the  Postmaster  General  contracted 
with  the  Union  Foundry  &  Manufacturin!^ 
Company,  of  Heading,  Pennsylvania,  and 
others,  at  divers  times  to  manufacture  and 
furnish  for  the  use  of  the  Postoltice  Depart- 
ment the  same  and  identical  kind  of  street 
letter  box  tlieretofore  modeled,  manufactured, 
and  furnished  by  said  Strong  under  his  con- 
tract, as  aforesaid ;  and  it  does  not  appear 
that  the  contracts  for  the  boxes  to  be  furnished 
were  with  the  knowledge  or  consent  of  said 
Strong  or  claimant. 

Durins;  the  six  years  prior  to  the  filing  of 
the  original  petition,  and  up  to  the  date  of 
filing  the  last  amended  petition,  January 
15,  1892,  there  were  purchased  for  the  use 
of  the  Postofilce  Department  about  35,000 
such  letter  boxes,  a  reasonable  royalty  for 
the  use  of  which  would  be  $1  per  box. 

Upon  the  foregoing  finding  of  facts  the 
court  of  claims  decided  as  a  conclusion  of 
law  that  the  claimant  was  not  entitled  to  re- 
cover, and  the  petit>on  was  therefore  dis- 
misseil.  Thereupon  petitioner  appealed  to 
this  court. 

Messrs.  R.  H.  Steele,  Robert  A.  How- 
ard, and  E.  IL  llolman  for  appellant. 

Messrs,  J.  E.  Dod§^e,  Assistant  Attorney 
General,  and  Charles  C\  Binney  for  appellee. 

Mr.  Justice  Brown  delirered  the  opinion 
of  the  court: 

In  his  amended  petition  of  January  26. 
1891,  claimant  asserts  himself  to  be  the  as- 
signee of  the  improvements  made  by  Strong, 
for  which  the  two  patents  of  March  31  and 
August  31,  1809,  were  issued  ;  as  well  as  the 
assignee  of  another  patent,  issued  February 
7,  1882;  and  also  of  an  application  for  still 
anotht^r  of  March  9,  1874.  He  sets  forth  llie 
contractsof  September  15,  1869,  and  February 
18,  1870,  and  the  performance  of  the  same, 
and  alleges  that.  **at  the  termination  and  ex- 
piration^of  said  contract,  the  said  Samuel 
Strong  applied  to  the  Postmaster  General  of 
the  United  States  for  a  renewal  of  the  same ; 
and  that,  notwithstanding  a  verbal  under- 
standing and  promise  on  the  part  of  the  said 
Postmaster  General,  made  at  the  time  of  the 
execution  of  the  said  contract,  that  there 
would  be  such  a  renewal,  said  renewal  was 
denied  to  said  Samuel  Strong,  and  no  further 
renewal  of  said  contract  has  since  been  made 
by  and  between  ttie  said  parties  thereto.  ^ 

The  gist  of  his  complaint  is  that,  after  the 
expiration  of  the  contract,  the  government 
continued  to  use  the  boxes  that  had  thereto 
fore  been  manufactured  by  Strong;  that  all 
such  letter  boxes  **  were  covered  by  the  claims 
of  the  aforesaid  application  for  letters  patent 
of  March  9,  1874,  and  included  by  said  con- 


tracts, and  now  owned  by  said  claimant;" 
that  such  use  was  in  violation  of  the  rights 
of  claimant,  in  virtue  of  his  said  assignment; 
that  since  February  18,  1874,  the  govern- 
ment has  refused  to  renew  this  contract  with 
Strong,  or  to  pay  him  anything  for  the  use 
of  t\m  boxes,  and  that  he  is  entitled  to  the 
sum  oT  $3.50  upon  each  of  said  boxes  used, 
under  an  implied  contract  to  pay  for  the  same. 
His  allegation  with  regard  to  the  patent  for 
which  application  was  tiled  March  9,  1874, 
is  tiiat  the  application  therefor  was  examined 
by  the  primary  examiner  and  rejected ;  that 
an*appeal  was  taken  to  the  examiners- in  [54k 
chief,  which  reversed  the  decision  of  the 
primary  examiner,  and  held  that  Strong  was 
entitled  to  a  patent ;  that,  in  accordance  with 
such  judgment,  the  Commissioner  of  Patents 
allowed  the  claims,  received  the  final  fee, 
and  ordered  the  patent  to  issue,  but,  uotwith- 
stauding  all  that,  **still  withholds  the  pat- 
ent for  reasons  known  only  to  himself,  and 
entirely  contrary  to  the  said  express  mandate 
of  law." 

In  an  amended  petition,  filed  January  15, 
1892.  claimant  sets  forth  that  a  patent  was 
issued  to  him  on  October  27,  1891,  in  pur- 
suance of  the  application  of  March  9,  1874, 
and  that  on  January  15,  1870,  a  convention 
of  postmasters,  which  met  at  Washington, 
recommended  lor  adoption  to  the  Postmaster 
General  the  boxes  filed  with  the  board,  and 
known  as  the  Strong  boxes,  and  that  it  was 
the  intention  and  understanding  of  the  Post- 
master General  that  the  invention  so  adopted 
should  be  used  by  the  government,  and  a 
reasonable  and  just  compensation  made  for 
the  use  of  the  same. 

In  this  connection,  however,  it  is  found  by 
the  court  of  claims  that  the  two  patents  of 
1869  were,  on  the  27th  day  of  September  of 
that  year,  assigned  to  Gideon  L.  Walker, 
and  consequently  that  Kirk  took  nothing  by 
the  assignment  to  him  of  the  same  patents 
of  January  6,  1881 ;  and  that  the  patent  of 
February  7,  1882,  was  not  included  in  the 
assignment  to  Kirk,  but  still  appeared  to  be 
owned  by  Strong.  It  follows  that  the  only 
invention  or  patent  in  which  claimant  ap- 
pears to  have  any  interest  is  that  known  as 
the  "* round-top"  box,  which  claimant  holds 
by  authority  of  the  assignment  of  January  6, 
1881,  for  which  letters  patent  were  never  is- 
sued until  1891,  seventeen  years  after  Strong's 
contract  with  the  government  had  expired. 
The  court  further  found  that  the  round  top 
letter  box  was  devised  and  adopted  by  the 
Postmaster  General  himself;  that  Strong  was 
employed  to  model,  manufacture,  and  fur- 
nish these  boxes  for  a  term  of  four  years,  with 
such  alterations  and  improvements  therein  as 
the  Postmaster  General  might  suggest ;  that 
a  few  days  before  the  expiration  of  this  con- 
tract. Sinmg  filed  a  caveat  in  the  Patent  Office 
and  made  afipli cation  for  a  patent  for  the  box- 
es *8o  devised  and  adopted  by  the  Post-  [55 
master  General,  which  letter  box  had  been 
manufactured  by  Strong  under  his  Instruc- 
tions; and  that  they  had  been  in  public  use 
for  more  than  two  years  prior  to  March  9, 
1874,  when  Strong  filed  his  application  there 
for;  that  the  Pos^tmaster  General  prote8te<i 
against  the  grant  of  a  patent  to  Strong,  and 

16S  U.  b. 


189tK 


WiGOAN  Y.  CONOLLT. 


55-57 


that  the  SAme  was  not  granted  until  seventeen 
years  thereafter. 

DiscardiD .;,  then,  the  patents  of  1869  and  1872 
as  imumierial.  the  case  resolves  itself  into 
the  question  wlietber  the  assignee  of  a  person 
who  did  not  invent  the  letter  box  in  dispute, 
who  had  no  patent  for  it  until  after  the  suit 
was  commenced,  who  had  no  contract  to  man- 
ufacture it,  and  who  tinally  obtained  a  pat- 
ent against  the  protest  of  the  government's 
agent,  can  recover  of  the  government  a  roy- 
alty for  the  use  of  the  device  upon  the  theory 
of  an  implied  promise  to  pay  for  such  use. 
There  can  be  but  one  answer  to  this  propo- 
sition. 

The  application  of  Strong  to  patent  a  letter 
box  which  he  did  not  invent  was  naturally 
suggested  by  the  fact  that  his  contract  for 
nuinufacturing  the  same  was  about  expiring, 
and  he  desired  to  foreclose  others  from  ob- 
taining a  further  contract  by  securinga  patent 
for  the  box.  If  a  patentee  could,  under  any 
circumstances,  sue  to  recover  for  the  use  of 
a  patent  before  it  was  granted  (as  to  which 
it  was  held  in  Gayler  v.  Wilder,  51  U.  S. 
10  How.  477,  493  [13:  504,  611];  Drmcn 
V.  Duchesne.  60  U.  8.  19  How.  183.  195 
[15 :  595,  5991  ;  Manh  v.  NichoU,  S.  <&  Co. 
128  U.  S.  605,  612  [82:  538,  541];  iSargent 
V.  Seagrate,  2  Curt.  553,  555;  and  Rein  v. 
Qaylon,  37  Fed.  Kep.  354,  3  L.  R.  A.  378, 
tbac  an  inventor  has  no  exclusive  right  be- 
fore a  patent  has  been  issued),  it  certainly 
could  not  apply  to  a  case  where  the  patentee 
was  not  the  inventor  of  the  thing  patented ; 
where  the  device  had  been  in  public  use  for 
more  than  two  years  before  the  patent  was 
applied  for;  and  where  the  government,  so 
far  from  agreeing  to  pay  a  royalty  for  It, 
bad  protested  against  any  patent  being  issued 
for  it.  We  know  of  no  principle  upon  which 
a  contract  can  be  evoked  from  a  distinct  re- 
fusal of  one  party  to  recosrnize  the  rights  of 
the  other,  and  a  formal  protest  against  any 
such  rights  being  granted  to  him. 
50]  *Certaincriticisms  are  made  in  the  briefs 
of  counsel  upon  the  findings  of  fact  of  the 
court  of  claims,  but  as  no  exceptions  appear 
to  have  been  taken  thereto,  and  as  the  testi- 
mony is  not,  and  under  our  rules  cannot  be, 
sent  up  with  the  record,  these  findings  must 
be  accepted  as  conclusive,  and  for  the  reasons 
above  sifted  the  judgment  of  t/ie  court  below  i» 
affirmed. 


ALBERT  E.  WI^GAN,  Plff.  in  Err.. 

V. 

ALEXANDER  CONOLLY  et  al. 

(See  8.  C.  Reporter's  ed.  66-63.) 

Treaty  toith  the  Ottawa  Indiane — sale  of  land 

by  a  minor. 

L  The  treaty  between  the  United  States  and  the 
Ottawa  Indiana  completed  Id  1868  by  acceptlngr, 
witb  some  modifications  In  matters  of  detail,  a 
propoaitioo  made  by  tbe  Indians  In  February, 

Note.— ^  to  Indians  and  Indian  tribes;  their 
gtaius  and  rights:  jurisdiclioti  and  contml  tjver  themt 
— eee  note  to  Worcester  v.  Georgia,  8:  488. 

Aa  to  etmstruction  and  operation  of  treaties^  see 
note  to  United  States  v.  Tbe  Amistad,  10: 886. 


1867,  is  not  invalid  gn  thefrroimd  that  the  tribal 
orffanizatjon  of  tbe  Ottawas  had  ceased  to  exist* 
altbouKh  by  tbe  treaty  of  1862  tbe  tribHl  orf^an^ 
izatiOD  was  to  be  dissolved  July  10,  1H67,  since  tbe 
proposition  to  ctiauffe  this  was  made  by  tbe  cril>e 
before  that  date. 
2.  The  provision  In  the  Ottawa  treaty  of  1867 
for  tbe  issue  of  patents  to  liearis  of  families 
and  to  all  wbo  have  come  of  aac  among  the  al- 
lottees under  the  treaties  of  1862,  so  that  they  may 
sell  their  lands  without  restriction  in  order  to  re- 
move to  new  homes,  supersedes  the  provisions 
in  the  earlier  treaty  In  reference  to  patents,  and 
introduces  a  new  limitation  upon  theahenability 
of  lands  patented  to  a  minor  allottee,— that  is, 
the  limit  of  tbe  minority,— so  that  a  minor  who  is 
not  the  head  of  a  family  cannot  make  a  valid 
sale  of  lands  even  by  oi^der  of  the  state  probate 
court. 

INo.  225.] 

Submitted  April  16, 1S96.  Decided  May  4, 1896. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment  of 
that  court  atiirnung  the  judgment  of  the 
District  Court  of  Franklin  Counly,  Kansas, 
in  favor  of  Alexander  Conolly  et  al.,  heirs  of 
Esther  King,  and  substituted  in  her  place  in 
an  action  against  Albert  E.  Wiggan  et  al.,  for 
tbe  recovery  of  tbe  possession  of  lands.  Af- 
firmed. 

Statement  by  Mr.  Justice  Brewer: 
By  the  Ist  article  of  the  treaty  of  1863, 
negotiated  June  24,  ratified  July  16.  and  pro- 
claimed July  28  (12  Stat,  at  L.    1237),  it 
was  provided  that — 

**The  Ottawa  Indians  of  the  United  Bands 
of  Blanchard's  Fork  and  of  Roche  de  Boeuf, 
having  become  sufllcientljr  advanced  in  civ- 
ilization, and  being  desirous  of  becoming 
citizens  of  the  United  States,  it  is  hereby 
agreed  and  stipulated  that  tiieir  organization 
and  their  relations  with  the  United  States, 
as  an  Indian  tribe,  shall  be  dissolved  and 
terminated  at  the  expiration  of  five  years  from 
the  ratification  of  this  treaty ;  and  from  and 
after  that  time  the  said  Ottawas.  and  each 
and  every  one  of  them,  shall  be  deemed  and 
declared  to  be  citizens  of  the  United  States, 
to  all  intcnta  and  purposes,  and  shall  be  en- 
titled to  all  the  rights,  privileges,  and  im- 
munities of  such  citizens,  and  shall,  in  all 
respects,  be  subject  to  the  laws  of  the  United 
States,  and  of  the  state  or  states  thereof  in 
which  they  may  reside." 
♦The  7th  article  reads  that—  [57 

"Proper  patents  by  the  United  States  sliall 
be  issued  to  each  indivi<]ual  meml)er  of  the 
tribe  and  person  entitled  for  the  lands  se- 
lected and  allotted  to  them,  in  which  it  shall 
be  stipulated  that  no  Indian,  except  as  herein 
provided,  to  whom  the  same  may  be  issued, 
shall  alienate  or  encumber  the  land  allotted 
to  him  or  her  in  any  manner  until  they  shall, 
by  the  terms  of  this  treaty,  become  a  citizen 
or  tbe  United  States;  and  any  conveyance  or 
encumbrance  of  said  lands,  done  or  suffered, 
except  as  aforesaid,  by  any  Ottawa  Indian, 
of  the  lands  allotted  to  him  or  her,  made  be- 
fore they  shall  become  a  citizen,  shall  be  null 
and  void. 

''And  40  acres,  including  the  houses  and 
improvements  of  the  allottee,  shall  be  in- 
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altenftble  during  the  natural  lifetime  of  the 
parly  receiving  the  title." 

JBsther  Wilson,  as  appears  by  the  census 
roll,  duly  certifled  by  the  Commissioner  of 
Indian  AfTairs  and  the  Secretary  of  the  In- 
terior, of  date  March  80,  1864,  was  an  allot- 
tee under  this  treaty,  and  at  that  time  a  girl 
of  the  age  of  seven  years.  On  December  1, 
1865,  a  patent  was  issued  to  her  for  the  land 
Id  controversy,  the  granting  words  of  which 
ftre  as  follows: 

Now  know  ye.  that  the  United  States  of 
America,  in  consideration  of  the  premises, 
and  pursuant  to  the  8d  and  7th  articles  of  the 
treaty  aforesaid,  have  given  and  granted, 
and  by  these  presents  do  give  and  grant,  unto 
the  said  Esther  Wilson  and  to  heir  heirs  the 
tract  of  land  above  described:  Provided, 
however,  and  these  presents  are  upon  the  ex- 
press condition,  and  with  the  limitation  as 
required  by  the  treaty  aforesaid,  that  the  said 
Esther  Wilson  shall  not  alienate  or  encumber 
the  aforesaid  tracts  of  land  until  she  shall 
become,  bv  the  terms  of  said  treaty,  a  citizen 
of  the  United  States;  and  any  conveyance  or 
encumbrance  of  said  lands,  done  or  suffered 
by  said  Esther  Wilson,  made  before  she  shall 
become  a  citizen,  shall  be  null  and  void ;  to 
have  and  to  hold  the  said  tracts  of  land, 
with  the  appurtenances,  unto  the  said  Esther 
Wilson  and  to  her  heirs  and  assigns  forever, 
subject  to  the  limitation  and  condition  afore- 
said. 

On  February  28,  1867,  a  treaty  was  ne- 
gotiated l)etween  the  United  States  and  sev- 
eral Indian  tribes  (15  St^it.  at  L.  518),  the 
08]scope  *and  purpose  of  which  is  disclosed 
by  this  recital  in  the  preamble : 

Whereas  it  is  desirable  that  arrangements 
should  be  made  by  which  portions  of  certain 
tril}es.  parties  hereto,  now  residing  in  Kan- 
sas, should  be  enabled  to  remove  to  other 
lands  in  the  Indian  country  south  of  that 
state,  while  other  portions  of  said  tril>es  de- 
sire to  dissolve  their  tribal  relations  and  be- 
come citizens. 

Among  the  parties  to  this  treaty  were  the 
Ottawa  Indians.  Certain  amendments  were 
suggested  by  the  Senate  on  June  18.  1868, 
wlTich  were  accepted  by  the  Indians  Septem- 
ber 80.  1868,  and  the  treaty  proclaimed  Oc- 
tol3er  14  following.  The  8d  section  provides 
for  a  cession  by  the  Shawnees  of  a  part  of 
their  reservation  in  '(he  Indian  territory  to 
the  United  States.  The  16th  recites  that'this 
cetied  territory  "is  hereby  sold  to  the  Otta- 
was  at  $1  per  acre ;"  while  the  17th  section 
reads  as  follows: 

**The  provisions  of  the  Ottawa  treaty  of 
one  thousHud,  eight  hundred  and  sixty  two, 
under  which  all  the  tribe  were  to  liecome 
citizens  upon  the  sixteenth  of  July,  one  thou- 
sand, eight  hundred  and  sixty-seven,  are 
hereby  extended  for  two  years,  or  until  July 
sixteenth,  one  thousand,  eight  hundred  and 
sixty  nine :  but  at  any  time  previous  to  that 
date  any  member  of  the  tribe  may  appear  be- 
fore the  United  States  district  oourt  for  Kan- 
sas and  declare  his  intention  to  become  a 
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citizen,  when  he  shall  receire  a  certificate  of 
citizenship,  which  shall  include  his  family, 
and  thereafter  be  disconnected  with  the  trible, 
and  shall  l)e  entitled  to  his  proportion  of  the 
tribal  funds ;  and  all  who  shall  not  have  made 
such  dechiration  previous  to  the  last- men- 
tioned date  shall  be  still  considered  memliers 
of  the  tribe.  In  onier  to  enable  the  tribe  to 
dispose  of  their  property  in  Kansas,  and  re- 
move to  their  new  homes  and  establish  them- 
selves thereon,  patents  in  fee  simple  shall  be 
given  to  tlie  heads  of  families,  and  to  all  who 
have  come  of  age  among  the  allottees  under 
the  treaties  of  one  thousand,  eight  hundred 
and  sixty -two,  so  that  they  may  sell  their 
lands  without  restriction,  but  the- said  lands 
shall  remain  exempt  from  taxation  so  long 
as  they  may  be  retained  by  members  of  the 
tribe. down  to*ihe  said  sixteenth  of  July.  [59 
one  thousand,  eight  hundred  and  sixty  nine.** 
On  October  26,  1872,  Benjamin  Ksterly,  as 
the  guardian  of  Esther  Wilson,  appointed 
such  guardian  by  the  probate  court  of  Frank- 
lin county,  state  of  Kansas  (in  which  county 
the  lands  in  controversy  are  situated),  exe- 
cuted a  deed  to  John  Wiggan,  which  deed 
rerites  a  sale  of  the  entire  80  acres  at  private 
sale  for  the  sum  ot  $60,  the  confirmation  of 
such  sale  by  the  probate  court,  and  an  order 
on  the  guardian  to  execute  a  deed.  Subse- 
quently the  grantee  therein,  John  Wiggan, 
conveyed  to  Horace  Wigj;an  and  ADurt  E. 
Wigiean.  On  February  17,  1881.  the  allottee, 
she  having  in  the  meantime  been  married, 
under  the  name  of  Esther  King,  commenced 
an  action  in  the  district  court  of  Franklin 
county  against  said  last-named  grantees  for 
the  recovery  of  the  possession  of  the  lands. 
Trial  being  had,  a  judgment  was  rendered 
in  her  favor,  which,  on  June  4,  1886.  was 
affirmed  by  the  supreme  court  of  the  state. 
On  May  6.  1891,  the  death  of  Esther  King 
was  siigfirested,  and  an  order  of  revivor  en- 
tered by  the  supreme  court  in  the  names  of 
her  heirs  at  law.  AlexanJerConolly  and  John 
King,  her  husband,  and  only  child.  On  May 
26.  1892.  a  writ  of  error  was  allowed  by  the 
chief  justice  of  that  court,  and  on  June  20, 
1892.  there  was  filed  an  affldavit  that  one  of 
the  defendants,  now  plaintiff  in  error,  Albert 
E.  Wiggan,  was  a  minor  at  the  time  of  the 
judsrment  of  affirmance,  and  had  not  main- 
tained his  majority  until  within  less  than 
two  years  prior  to  the  suing  out  of  the  writ 
of  error.  The  case,  therefore,  in  this  court 
is  pending  between  one  of  the  original  de- 
fendants aud  the  heirs  of  the  original  plain- 
tiff. 

Me99r»,  Ben.  T.  Duval  and  H.  C.  Me- 
chem  for  plaintiff  in  error. 
^o  counsel  for  defendants  in.error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

The  first  question  presented  by  counsel  for 
plaintiff  in  error*is  whether  the  treaty  of  [ItQ 
1867  was  of  any  validity  so  far  as  respects  the 
Ottawa  Indians.  The  treaty  of  1H62  provided 
that  at  the  expiration  of  five  yars  from  the 
date  of  its  ratification,  that  is,  on  July  16. 
1867,  the  Ottawas  should  become  citizens  of 
the  United  Sta*^  and  the  tribal  organiT«- 
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Hon  and  relations  with  the  United  States 
ftboiild  be  dis-soived. 

Tlie  treaty  of  18rt7,  tboiigh  originally  ne- 
gotiated in  February,  was  not  concluded  in 
that  vear,  but  was  amended  in  lH(i8.  and  not 
ratitie<l  and  proclaimed  until  October  14. 
1868.  and  more  iban  live  yenrs  after  the  rati- 
fication of  tlie  treaty  of  1862.  At  tlie  time, 
therefore,  that  tlie  biter  treaty  took  etfect  the 
Ottawa  Indians  bad,  it  in  contended,  under 
and  by  virtue  of  tlie  earlier  treaty,  become 
ci  izens  not  only  of  the  United  States  but 
also  of  the  state  of  Kansas,  and  hence  the 
United  States  had  no  power  to  enter  into 
treaty  with  them,  citizens  of  a  state,  with 
out  the  con8c*nt  of  that  state.  The  nation 
could  not.  without  the  consent  of  the  state, 
withdraw  citizens  of  the  state  from  its  juris- 
diction. 

We  cannot  yield  our  assent  to  this  conten- 
tion. Tiie  negotiations  in  February,  1867, 
were  while  the  tribjil  orgai»i/ation  and  re- 
lations to  the  United  States  continued.  They 
amounted  s\ibstantially  to  a  proposition  by 
the  tribe  to  change  the  treaty  of  1862,  and 
continue  tlie  tribal  organization  and  rela- 
tions with  the  United  States.  This  was  a 
valid  act  on  ^he  part  of  the  tribe.  And 
though  the  proposition  was  not  accepted  bv 
the  United  States  until  after  July  16,  1H67. 
yet.^when  accepted,  the  acceptance  related 
bacic  to  the  date  of  the  pror>osition.  That 
fsome  m*Hiifications  were  made  in  matters  of 
detail  did  not  affect  the  substantia]  character 
of  the  transaction.  The  tribe  proposed  to 
continue  its  organization  and  relations  to  the 
United  States  and  the  government  accepted 
the  proposition.  The  state  of  Kan$ins  has 
never  objected,  even  if  it  had  any  right  to 
object,  and  it  does  not  lie  in  tlie  power  of  an 
individual  to  assert  any  supposed  political 
rights  of  the  state  or  cliHllenge  the  action  of 
the  nation  and  the  Indians  in  this  behalf. 
Tlie  treaty  of  1867  was  valid  and  determined 
the  status  and  rights  of  the  Indians  po- 
litically and  in  respect  to  their  property. 
01]  *The  second  proposition  of  counsel  is 
that  under  the  treatv  of  1867  all  the  Ottawas 
became  citizens  on  July  16.  1869,  that  the  al- 
lottee Ksther  \Vils(»n  and  her  propertv  became 
then  subject  to  the  jurisdiction  and  laws  of 
the  state  of  Kansas,  and  that  a  guardian's 
pale  of  her  property  made  thereafter  in  con- 
formity with  the  provisions  o(  the  laws  of 
that  state  passed  a  valid  title. 

If  the  only  provision  in  the  treaty  of  1867 
afTecting  this  question  was  the  1st  clause  of 
the  17th  siction  there  mieht  l»e  force  in  this 
contention,  for  that  simply  extemls  to  July 
16.  1869,  the  time  for  terminating^  the  t/ibiil 
existence  and  transforming  all  the  members 
thereof  into  individual  citizens  of  the  United 
States  and  of  the  state  in  which  they  reside. 
Even  then  we  should  be  confronted  with  the 
proposition  that  under  the  7th  article  of 
the  treaty  of  1862  it  was  provided  that  40 
acre*,  including  therein  the  houses  and  im- 
provenientH  of  the  allottee,  shtmld  l)e  in- 
alienable during  his  or  her  life.  While  that 
pruvinion  ctmtinued  in  force  it  may  well  be 
doubted  whether  a  deed  of  the  entire  allot- 
ment, whether  made  by  the  individual  or  a 
guardian.    Would  be  autticieut  to  trausier  a 
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legal  title  to  anv  portion  of  the  allotni**nt, 
and  whether,  prior  to  any  such  d^;ed,  iiiere 
must  not  be  a  setting  otT  to  the  allottee  ac- 
cording to  the  demand  of  the  treaty  of  the 
inalicn.ible  40  acres.  It  must  be  borne  in 
mind  that  the  proceeding  in  the  state  cnurt 
was  not  in  any  sense  one  in  psirtition.  or  nn 
equitable  suit  to  determine  relative  rights  in 
a  single  tract,  but  was  a  iegal  action  lo  re- 
cover possession,  airainst  which  was  set  up 
simply  an  alleged  legal  title  in  defeat  there- 
of. 

But  we  do  not  care  to  rest  our  decision 
upon  this  suggestion.  We  think  there  is 
something  more  vital.  The  treaty  of  1867 
must  be  considered  as  an  entirety  in  it.s  rela- 
tions to  the  treaty  of  1862.  Hy  the  treaty  of 
1662  the  tribal  orga*  ization  was  to  disappear 
on  July  16,  1867.  If  nothing  had  transpired 
after  that,  on  that  date  the  relations  of  the 
tril)e  to  the  United  States  would  have  ended, 
the  members  of  the  tribe  woulii  have  hud  title 
to  their  lauds,  and  they  would  have  laMome, 
and  been  treated  thereafter,  as  individual 
citizens  of  the  United  States  *Hnd  of  the|Ot2 
state  in  which  thev  resided.  But  the  treaty  of 
1867  contemplate<l  a  difterent  outcome.  It 
proceeded  upon  the  understanding  that  some 
at  least  of  the  Ottawas,  as  of  the  other  tribes, 
desired  to  remove  from  the  state  of  Kansas 
to  the  Indian  territory,  and  there  continue 
tribal  relations  with  the  national  govern- 
ment. That  is  evidently  the  thought  ex- 
pressed in  the  recital  to  the  treaty  of  lHii7. 
Some  of  the  Indians  desired  to  be  citi/.ens; 
some  wanted  to  retain  their  tribal  relations. 
In  carrying  out  that  express  purpose  the  time 
for  the  di8!»olution  of  the  Ottawa  tribe  was 
postponed  until  July  16.  1809.  with  the  pro- 
viso that  at  any  time  prior  thereto  any  in- 
dividual member  could  become  a  citi/.en  at 
bis  election,  and  a  further  provision  as  to 
those  who  did  not  so  elect,  as  thus  expre^sed 
in  the  17th  section,  ''all  who  shall  not  have 
made  such  declaration  previous  to  the  last- 
mentioned  date  shall  be  still  considi  red  niera- 
bers  of  the  tribe."  For  what  purpose  ''still 
considered  members?"  Simply  to  be  at  that 
instant  changed  into  citizens  and  to  lose  their 
tribal  relation?  Obviously  not;  but  that 
they  might,  if  they  had  not  elected  to  lie- 
come  citizens,  remove  to  the  Indian  terri- 
tory, and  continue  their  tribal  relntions. 
Emphasizing  this  thought  is  the  subs<'quent 
sentence,  to  the  effect  that  in  order  toeoNble 
the  trilie  to  dispose  of  their  property  in  Kan- 
sas  and  remove  to  their  new  homes  patents 
should  be  issued  under  certain  con^iitiims. 
In  other  words,  the  idea  was  that  those  In- 
dians who  did  not  elect  to  become  citizens 
should  receive  patents  for  their  lands  under 
such  circumstances  and  conditions  as  to  ena- 
ble them  to  disfmse  of  the  lamis  and  remtive 
to  the  Indian  territory,  and  there,  as  a  frair- 
ment  of  the  original  Ottawa  tril^e,  continue 
tribal  relations  with  the  government.  The 
provision  in  reference  to  patents  must  be  c<in- 
sidered  as  superseding  those  of  the  tn'aty  of 
1862.  And  by  its  terms  patents  ^ere  to  isj^uo 
to  the  heads  of  families  and  to  all  among  the 
allottees  coming  of  age,  in  the  Innguaue  of 
the  treaty  "so  that  they  may  sell  their  lands 
without   restriction.''      It  does   not  appear 
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that  the  allottee  in  this  case  was  the  head  of 
a  family,  nod,  according  to  the  testimony,  she 
was  a  minor.  This  treaty  of  1867  introduced 
a  new  limitation  upon  the  alienability  of 
0!<]  lands  patented  to  a  minor  ^allottee, 
that  is,  the  limit  of  minority.  And  such 
limit  must  be  applied  to  sales  voluntary  and 
involuntary,  and  cut  off  the  right  of  a  guard 
ian  to  dispose  of  the  estate.  The  fact  that 
the  patent  to  this  allottee  bad  already  been 
issued  did  not  abridge  the  right  of  the  United 
States  to  add,  with  the  consent  of  the  tribe,  a 
Dew  limitation  to  the  power  of  the  in- 
dividual Indian  in  respect  to  alienation. 
The  land  and  the  allottee  were  both  still 
under  the  chnrge  and  care  of  the  nation  and 
the  tribe,  and  they  could  agree  for  still  fur- 
ther protection,  a  protection  which  no  in- 
dividual was  at  liberty  to  challenge. 

It  follows,  therefore,  that  at  the  time  of 
this  assumed  power  of  the  guardian  of  Esther 
Wilson  to  dispose  of  her  realty  such  realty 
was  inalienable,  and  a  deed  made  by  the 
guardian,  though  under  the  authority  of  the 
probate  court  of  the  cnunty  of  the  state  in 
which  the  lands  were  situated,  conveyed  no 
title.  That  this  conclusion  renders  ineffec- 
tive an  attempt  to  dispose  of  the  lands  of  an 
Indian  frirl.  at  the  price  of  75  cents  an  acre, 
does  not  any  the  less  commend  it  to  one's 
sense  of  justice. 

Thi  judgment  is  affiiinecL 


CARMI  DIBBLE,  Plff.  in  Err, 

V. 

BELLINGHAM  BAY  LAND  COMPANY. 

(See  S.  C.  Roporter*8  ed.  63-74.) 

Federal  guettion—adrerse  postiession — State  eon- 
itrvciion  ofstatvteof  limitations — commence' 
me  lit  of  adverse  possession, 

1.  A  certificate  of  the  preflidinar  jndfre  of  a  state 
conrrlsinsufficeDttoshnwtbata  Federal  question 
was  raised  anu  decided  wbere  the  recorded  opiniOQ 
of  cbe  court  shows  that  the  decision  was  ba«ed  on 
a  giound  that  did  not  involve  a  Pedernl  question* 

i.  Color  of  title  is  not  essential  to  a  claim  of  ad- 
verse possession  in  Washington. 

8.  The  coustrucf  ion  (riven  by  the  supreme  court  of 
a  stare  to  a  statute  of  limitations  of  the  state  will 
be  followed  by  i  his  court. 

4.  Adverse  possession  of  land  under  a  deed  from  a 
person  who  was  entitled  to  a  patent  may  itegin, 
as  against  other  persons  clairatnir  under'tbe  same 
grant,  before  the  patent  is  actually  issued. 

[No.  230.] 
Argued  Apnl  17,  1896.     Decided  May  4,  1896, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judgment 
of  that  court  affirming  the  decree  of  the  &>u- 


perior  Court  of  Whatcom  County,  Washitig- 
ton,  in  favor  of  the  plaintiff,  the  Bellingham 
Bay  Land  Company  against  the  defeotiant, 
Carmi  Dibble,  decreeing  that  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
land  in  question,  and  that  the  cloud  created 
upon  its  title  by  deeds  to  defendant  be  removed 
and  plaintiff's  title  quieted  against  all  claims 
of  defendant,  etc.  Dismissed. 
Bee  same  case  below,  4  Wash.  764, 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  a  complaint  filed  by  the  Belline- 
bam  Bay  Land  Company  asainst Carmi  Dibble 
in  the  superior  court  of  *  Whatcom  couii-  [65 
ty,  Washington,  on  J u tie  7,  l891.seeking  a  de- 
cree quieting  plaintiff's  title  to  certain  lands 
therein  described,  and  establishing  the  exist- 
ence and  validity  of  a  certain  power  of  at- 
torney alleged  to  have  been  lost  without  hav- 
ing been  ordered.  Defendant  disclaimed  as 
to  the  west  half  of  the  property  in  question, 
and,  after  demurrer  overruled  to  an  amended 
complaint,  answered  by  way  of  denial  and 
assertion  of  defendant's  claim  set  out  in  the 
complaint,  and  also  by  way  of  cross-com- 
plaint. A  trial  was  had  on  issues  joined  and 
the  superior  court  filed  findings  of  fact  and 
conclusions  of  law. 

The  court  found  that  plaintiff  was  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  Washington  with  full 
powers  to  purchase,  own.  and  se))  real  estate  ; 
that  on  or  prior  to  March  ^8,  1862,  Thomas 
Jones  snd  Betay  Jones,  his  wife,  were  the 
owners  of  a  certain  donation  land  claim  sit- 
uated in  the  county  of  Whatcom  and  territory 
of  Wasliington,  as  particularly  described; 
that  these  lands  were  donated  to  Thomas  Jones 
and  his  wife,  under  the  donation  laws  of  the 
United  States,  and  that  by  virtue  of  the  di- 
vision which  was  made  of  them  by  the  sur- 
veyor general,  and  by  the  certificate  and 
patent,  the  west  half  of  the  lands  was  do- 
nated to  Thomas  Jones  and  the  east  half  to 
Betsy  Jones,  his  wife.  The  court  further 
found  that  on  March  28,  1862,  for  a  valuable 
consideration  paid  tlierefor,  Thomas  Jones 
for  himself  and  as  attorney  in  fact  for  his 
wife,  executed  ^ood  and  sufl!icient  deeds  of 
conveyance  for  all  the  tract  of  land  to  Edward 
BIdridfre,  and  that  since  that  date  Eldridire 
had  duly  conveyed  the  premises  to  plaintiff, 
a  small  parcel  excepted  ;  that  prior  to  the  ex- 
ecution of  the  deed  by  Jones  for  himself  and 
his  wife,  I^tsy  Jones  had  duly  executed  and 
delivered  her  power  of  attorney  to  Thomas, 
authorizing  him  to  sell  and  convey  the  lands  ; 
that  the  power  of  attorney  was  executed  under 
the  seal  of  said  Betsy,  and  was  dulyac 
knowledeed  and  witnessed  and  properly  cer 
ti6cd.  but  that  the  same  was  not  placed  on  tlie 
records  of  the  county,  but  became  and  still 
remained  lost,  and  at  the  date  of  the  execu- 
tion of  the  deed  had  not  been  revoked.     The 


Note.— ^8  to  what  necettsary  to  ennstitufe  adverse 
posKeMc'on;  requisUes  o/,— eeo  note  to  Rlcard  v.  Will- 
lams,  5: 888. 

As  to  mortaa(jor''s  poswnion,  not  adverse,  see  note 
to  Higirinson  v.  Mein,  2: 664. 

^9  to  the  occupancy  necessary  to  constitute  adverse 
posset^lon,  see  note  to  Bwlng  v.  Burnet,  9:  CM. 

As  to  furisdiPiion  of  Federal  over  staU 
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necessity  of  Federai  question:  what  con^titufes  Fed- 
erdLquestion^see  note  to  Hamblln  v.Westem  Land 
Co.  87:  287. 

As  to  jurisdiction  in  the  United  States  Supreme 
Court  where  Federal  question  arises^  or  where  are 
drawn  in  question  tttatutes,  treaty,  or  Constitution^ 
see  notes  to  Martin  v.  Hunter,  4:97,  Matthews  t. 
Zaoe,  2: 6M,  and  WUIiams  v.  Norrli,  6: 671. 
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court  then  described  the  parcel  conveyed  by 
EMridge  to  otiier  parties  thao  plaiutflf. 
06J  *  The  court  further  found  tliat  **on  the 
said  28tli  day  of  Mareb,  18G2  tlie  said  Eldridge 
entered  into  possession  of  all  of  the  said  do- 
nation clniro  of  Tliomas  Jones  and  Betsy 
Jones,  ami  tiiat  from  that  date  to  the  present 
time  the  said  Edward  Eldridge  and  his  grant- 
ees, including  the  plaintiff  in  this  case,  have 
been  continuously  and  now  are  in  the  actual, 
open,  notorious,  and  adverse  possession  of  all 
of  the  said  property,  under  claim  and  color 
of  title  excei>iing  only  the  small  parcels 
hereinbefore  referred  to  as  havine  been  con- 
▼eyed  u>  other  persons  by  the  said  Edward 
Eldridge;  .  .  .  that  neither  the  defendant  nor 
his  grantors,  ancestors,  or  predecessors  had 
been  seised  or  possessed  of  the  said  premises 
or  any  part  or  parcel  thereof  at  any  time  since 
the  said  2Sth  day  of  March,  1H(33,  and  that 
the  defemlMnt  is  not  now  in  p  ssession  of  the 
said  land  ;**  that  defendant  claimed  to  he  the 
owner  of  the  premif^S,  and  to  have  procured 
deeds  for  the  land  from  persons  claiming  to 
be  the  heirs  of  Betsy  Jones,  and  had  caused 
these  deeds  to  be  recorded  in  Wbarcom  conn* 
ty,  and  bad  created  a  cloud  upon  plaintiff's 
title ;  tluit  tiiere  was  not  sufficient  evidence 
to  establish  the  fact  that  Betsy  Jones  died 
intestate,  or  that  the  persons  under  whom  de- 
fendant cla'med.  Lovutt  and  others,  were  the 
heirs  at  law  of  Betsy  Jones ;  that  at  the  time 
when  defendant  claimed  to  have  purchased 
the  property  from  these  alleged  lieirs  he  had 
full  notice  and  Isnowledge  of  the  conveyance 
previously  made  by  Tliomas  Jones  for  him- 
self and  his  wife,  and  that  he  had  notice  of 
the  existence  of  the  power  of  attorney  under 
which  Jones  conveyed  as  attorney  in  fact  for 
his  wife,  and  had  notice  that  plaintiff  was 
in  possession  of  the  premises,  claiming  to  be 
the  owner  under  the  Jones'  deed  :  and  "that 
it  and  its  immediate  grantors  had  been  in  the 
possession  of  the  said  premises  for  more  than 
ten  years  last  past." 

The  superior  court  found  as  conclusions  of 
law  that  plaintiff  was  entitled  to  the  relief 
prayed  (including,  among  other  things,  the 
establishment  of  **the  existence  and  validity 
of  the  said  power  of  attorney"),  and  entered 
a  decree  that  plaintiff  was  tlic  owner  and  in 
pbs.<es8ion  and  entitled  to  the  possession  of  the 
isnd  in  question,  excepting  the  enumerated 
07  l*parcel ;  that  defendant  was  not  ilie  owner 
of  the  premises  or  any  part  or  parcel  thereof ; 
and  that  tiie  cloud  created  upon  the  title  of 
the  property  by  the  deeds  to  defendant  from 
Lovatt  and  others  be  removed,  and  pifiintiff's 
title  be  quieted  against  all  claims  of  defend- 
ant; and  **lhat  the  said  power  of  attorney 
from  the  said  Betsy  Jones  to  Thomas  Jones, 
her  husband,  be  and  the  same  is  hereby  estab- 
lished ;"  and  for  costs. 

The  cause  Was  then  taken  on  appeal  to  the 
supreme  court  of  the  state  and  the  decree  be- 
low affirmed.  4  Wash.  764.  Of  the  four 
judges  of  the  supreme  court,  who  partici- 
pated in  the  decision,  all  concurred  in  the 
judgment,  and  three,  including  the  chief 
justice,  in  the  opinion :  Thereafter  the  chief 
justice  signed  a  certificate  and  this  writ  of 
error  was  brought. 
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Messrs.  Alfred  L.  Blaek  and  B,  B,  Learn* 

inff  for  plaintiff  in  error. 

Messrs.  J.  A.  Kerr  and  W,  Lair  Bill  for 
defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  §  2  of  art.  27  of  the  Constitution  of  the 
state,  all  laws  in  force  in  the  territory  of 
Washington  not  repugnant  to  that  Cousiitu- 
tion  were  continued  in  force  until  they  ex- 
pired by  tlieir  own  limitation  or  were  altered* 
or  repealed  by  the  legislature. 

Bv  S  5  of  the  territorial  act  of  February 
2,  1*883,  brought  forward  as  ^  1447  of  tlie 
General  Statutes  (1  Hill,  Stat.  &  Codes, 
506),  it  was  provided  that  all  powers  of  at- 
torney theretofore  made  and  executed  by  any 
mnmed  womnn  joined  with  her  husband  and 
duly  acknowledsred  and  certitied,  and  all 
powers  of  attorney  theretofore  made  or  exe- 
cuted by  husband  or  wife  to  the  other,  au- 
thorizing the  sale  or  other  disposition  of  real 
estate  duly  *acl( no wl edged,  and  all  con-[G8 
▼eyances  theretofore  and  thereafter  executed 
under  and  by  virtue  of  such  powers  of  at* 
tornev  and  acknowledged  and  certified  as  pro- 
videtf,  should  be  valid  and  binding,  but  no 
rights  vested  in  third  persons  should  be  af- 
fected by  anything  in  tiie  section  contained. 

Plaintiff  in  error  contends  that  the  validity 
of  that  section  was  drawn  in  question  as  re- 
pugnant to  the  14th  article  of  Amendment  to 
the  Constitution,  and  its  validity  nustained 
in  that  the  supreme  court  of  the  slate  held 
that  the  power  of  attorney  and  deed  executed 
under  it  were  thereby  validated. 

The  ceniticate  of  the  C-hief  Justice  of  that 
court  was  to  the  effect  that  in  the  trial  by  the 
court  l)e1ow  and  on  the  hearincr  on  appeal 
"the  following  question  was  duly  and  reg- 
ularly raised,  to  wit^:  Whether  the  power 
of  attorney  alleged  to  exist  and  to  have  l)een 
made  by  Betsy  Jonea  to  her  husband,  Thomas 
Jones,  prior  to  the  2Hth  day  of  March,  A.  D. 
1H62.  and  a  deed  executed  under  it  to  If^dward 
Eldridge  on  the  28th  day  of  March,  1862, 
which  said  power  of  attorney  and  deed,  on 
the  respective  dates  of  the  execution  there- 
of, were  absolutely  void,  were  made  valid 
and  effective  by  the  retrospective  portion  of 
^  1447  of  volume  1  of  Hill's  Code  of  this 
state;"  and  that  the  section  thus  applied 
was  in  violation  of  the  14th  Amendment ;  and, 
further,  that  the  supreme  court  **did  not  ex- 
press any  written  opinion  on  the  question  so 
raised  as  aforesaid,  except  such  as  is  neces- 
sarily involved  by  the  decree  of  this  court  in 
the  above-entitled  action,  dated  on  the 
17th  day  of  Septeniber.  a.  d.  1892,  and  af- 
firming the  whole  of  the  decree  of  the  superior 
court  of  Whatcom  county,  state  of  Washing- 
ton, in  the  above-entitled  action,  entered  and 
filed  in  tlie  office  of  the  clerk  of  the  said  sn- 
perior  court  on  the  20th  day  of  February,  a.  d. 
18i)2;  and  such  opinion  as  is  expressed  by 
the  staU*ment  of  this  court  In  its  written 
opinion  in  the  above  entitled  action,  that  tlie 
color  of  title  necessary  to  support  a  claim  by 
ad  verse  possession  in  respondent,  the  Bel  ling- 
ham  Bay  Land  Company,  rests  ami  depends 
solely  upon  a  warranty  deed  from  Uie  owner, 
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B^ttj  Jones,  executed  by  her  husband. 
09|  Thomas  Jones,  by  virtue  of  *the  power  of 
attorney  urged  and  alleged  by  respondent  to 
have  iM^en  made  valid  by  the  retrospective 
part  of  the  said  code  section ,  which  said 
statement,  as  set  forth  io  the  opinion  of  this 
court,  is  an  integral  and  necessary  pnrt  of 
the  decision  by  tliis  court  rendered  in  attirm- 
ing  the  said  decree  of  the  lower  court." 

In  respect  of  the  supreme  court,  it  is 
provided  by  §  5  of  the  Code  of  Procedure 
of  Washington  that  *'in  the  determination  of 
causes,  all  decisions  of  the  court  shall  be  in 
^riling,  and  the  grounds  of  the  decision 
shiUl  be  stated  ;"  and  by  ^^  68  and  73  it  is 
made  the  duty  of  its  clerk  to  record  its  pro- 
ceedings and  enter  its  orders,  judgments,  and 
decrees.  And  the  IBih  rule  of  the  court  pro 
▼ides  that  **all  opinions  of  the  court  shiil)  be 
recorded  by  the  clerk  in  a  well -bound  volume 
and  the  original  tiled  with  the  papers  in  the 
case."    2  Wash.  688. 

It  is  the  settled  course  of  decision  that  this 
court  may  examine  opiiiiotis  so  delivered  and 
recorded  to  ascertain  the  ^roun<i  of  the  judg- 
ment of  the  state  court.  A'/vtVr  v.  iShelby 
M.  Co.  125  U.  8.   39.  44  [31  :  675.  677]. 

If  the  record  disc1<>«i>s  that  a  question  has 
been  raised  and  deeided  adversely  to  a  party 
claiming  the  benefit  of  a  provision  of  the 
Constitution  of  the  United  States,  and  an- 
other question  not  Federal  has  also  been 
raised  and  decided  against  such  party,  and 
the  decision  of  the  latter  question  issufticient 
notwithstanding  the  Federal  question  to  sus- 
tain the  decision,  this  court  will  not  review 
the  judument.  EustU  ▼.  Bolles,  150  U.  S. 
861.  366  [37:  1111.  1112). 

If  it  appears  that  the  court  did.  In  fact,  base 
its  judgment  on  such  indepen<lent  ground, 
or.  witere  it  does  not  appear  on  which  of  the 
two  grounds  the  judgment  was  based,  if  the 
independent  ground  on  which  it  might  have 
been  based  was  a  good  and  valid  one.  suffi- 
cient in  itself  to  sustain  the  judgment,  this 
court  will  not  assume  juriwliction.  KUntjer 
▼.  MisnouH,  80  U.  8.  13  Wall.  257  [20:  635]. 

Nor  can  this  result  be,  in  any  respect,  con- 
trol leil  by  the  certificate  of  the  presiding 
Judge,  for  the  oftice  of  the  certificate,  as  it 
respects  the  Federal  question,  is  to  make  more 
70]certain  *and  specific  what  is  too  general 
and  indefinite  in  the  record,  but  it  is  incom- 
petent to  originate  the  question.  Parmalee 
V.  Uwrenee,  78  U.  8.  11  Wall.  36  [20:  481  ; 
Patoell  V.  Bmntwick  County  Super%,  150  U.  o. 
483  [87:  1184]. 

If  the  conflict  of  a  state  law  with  the  Con- 
stitution and  the  decision  by  the  state  court 
in  favor  of  its  validity  are  relied  on.  this 
must  appear  on  the  face  of  the  record  be- 
fore the  decision  can  be  re-examined  in  this 
court,  aod  this  is  equally  true  where  the 
denial  of  a  title,  right,  privilege,  or  im- 
munity under  the  Constitution  and  laws  of 
the  United  States,  or  the  validity  of  an  au- 
thority exercised  under  the  United  States,  is 
urired  as  the  ground  of  jurisdiction. 

In  its  opinion  the  supreme  court  of  Wash- 
ington, after  stating  the  case,  said:  ''The 
proof  of  two  facts  was  attempted  by  the 
respondent,  the  establishment  of  either  of 
which  would  be  fatal  to  appellant's  claim. 


The  facts  attempted  to  be  proved  were  as  fol- 
lows: (1)  That  plaintiff's  title  to  the  land 
in  controversy  had  been  acquired  by  adverse 
possession  ;  (2)  that  Betsy  Jones  had  eiecuted 
a  power  of  attorney  to  her  husband,  Thomas 
Jones,  authorizing  him  to  sell  the  disputed 
premises."  Thereupon,  after  overruling  a 
contention  by  the  appellant  that  under  the 
pleadings  as  framed  no  testimony  Ending 
to  prove  adverse  )  olding  was  admissible, 
the  court  took  up  the  first  proposiiinii,  and 
held  that  plaintiff  had  established  his  title 
by  adverse  possession  during  the  statutory 
period  ;  that  the  adverse  possession  was  ac- 
tual, notorious,  exclusive,  and  continuous, 
under  claim  or  color  of  title:  that  KIdridge 
entered  into  posses'don  under  the  highest 
claim  of  title,  to  wit,  a  warranty  deed  from 
the  owners,  and  on  the  day  he  received  the 
deed,  wliicli  was  recorded  the  next  day,  took 
actual  possession  of  the  land,  and  maintained 
it  for  over  twenty  nine  years  before  the  com- 
nicnccment  uf  the  action  or  any  assertion  of 
(Icrciidant's  claim:  and  that  (fefendant  had 
knowledge  of  Eldridge's  reputed  ownership 
prior  to  his  acquisition  of  the  rights  of  the 
alleged  heirs.  Having  reached  this  result, 
the  court  added  :  **Thi8  renders  an  investiga- 
tion of  the  second  proposition  discussed  un- 
necessary. "  Thus  it  appears  that  the  decision 
of  the  court  rested  on  aground  that  *didi  7  1 
not  involve  the  quest ix>n  of  the  validity  or  the 
power  of  attorney  and  deed.  As  the  rrcord 
disclosed  this  ground  of  defense,  and  as  the 
opinion  put  the  decision  solely  on  that 
ground,  it  would  be  quite  inadmissible  to 
allow  a  certificate  of  the  presiding  judge  to 
overthrow  that  conclusion.  This  certificate 
does  not  have  that  effect,  and  we  cannot  be- 
lieve that  any  such  result  was  intended.  It 
was  evidently  drawn  by  counsel,  as  was  in- 
deed ailmitted  at  the  bar.  and  states  that  a 
Federal  question  was  duly  raised,  but  the 
Chief  Justice  declined  to  say  that  it  was 
decided  except  as  such  decision  might  be  in- 
volved in  the  afiiirmance  of  the  whole  ot  the 
decree  of  the  superior  court,  or  by  the  state- 
ment of  the  court  in  the  opinion  that  '^the 
color  of  title  necessary  to  support  a  claim  of 
adverse  po<isession, "  depended  on  the  deed 
of  Betsy  Jones  executed  by  lier  husband  by 
virtue  of  the  power  of  attorney. 

Although  the  superior  court  found  as  a 
conclusion  of  law  that  plaintiff  was  entitled 
**to  have  the  existence  and  validity  of  the 
said  power  of  attorney  from  Betsy  Jones  es- 
tablished by  decree  of  the  court,**  yet  the 
terms  of  the  decree  in  that  regard  simply 
established  the  power  of  attorney,  which 
might  well  enough  be  held  to  mean  the  es- 
tablishment of  its  existence,  it  having  iK'en 
lost  and  not  recorded,  and  not  of  its  validity ; 
but  if  a  broader  signification  be  attributed, 
still  the  affirmance  of  the  decree  which  ad- 
judicMied  th%t  plaintiff  was  the  owner  and 
that  defendant  was  not,  and  quieted  the  title 
of  plaintiff,  did  not  amount  to  a  decision  of 
the  alleged  question,  as  the  legal  efiflcacy  of 
the  power  of  attorney  as  a  muniment  of  title 
hecsme  immaterial  in  view  of  the  ground  on 
which  the  decision  of  the  supreme  court  was 
place<i. 

Nor  was  the  question  of  the  validity  of  the 
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act  of  Febniary  8,  1888,  Decessarlly  disposed 
of  by  anythiog  stated  in  tbe  opiuion.  The 
judgment  priM*eeded  on  claim  of  title  as 
well  as  color  of  title.  Tbe  court  held  that 
Eidridge  entered  into  and  maintained  ac 
tual  pikssession  under  claim  of  title,  and  it 
seems  to  be  settled  in  Washington  that  ** acta 
a  I,  uninterrupted,  and  nutorrous  possession, 
under  claim  ot  right,  is  sufficient  without 
cdlor  of  title."  Moore  t.  Brovonfield,  7  Wash. 
2:i 

in  ProhH  V.  PreihyUrian  Church  Board  of  Do- 
ffifntic  J/iM»Vm«.  129  U.  S.  182  [82:  642J,  this 
72  loourt  *held  that  it  was  not  necessary  that 
the  holder  by  adverse  pf)ssession  should  have 
a  paper  title  under  which  he  claimed,  if  he 
asserted  ownership  of  the  land  and  this  as- 
sertion was  accompanied  by  an  uninterrupted 
ffisstssion.  Eaeing  t.  Burnet,  86  U.  8.  11 
•et.  41  [9:  6241,  and  Hartey  t.  Tyler,  69  U. 
8.  2  Wall.  328  [17:  871],  were  cited,  and 
it  waa  said:  *'The  fair  implication  in  both 
these  cases  is  that  where  possession  is  taken 
under  claim  of  title,  it  sufficiently  shows  the 
intention  of  the  party  to  hola  adversely 
within  tlie  meaning;  of  the  law  upon  that 
subject.  There  is  no  case  to  be  found  which 
holds  that  this  adverse  claim  of  title  must  be 
found  in  some  written  instrument."  In  this 
case  the  superior  court  found  that  Eldridge 
and  hie  grantees  had  been  nearly  thirty  years 
** continuously  and  now  are  in  the  actual, 
0|ien,  notorious,  and  adverse  possession  of  all 
of  the  said  property  under  claim  and  color  of 
title."  and  this  finding  was  reiterated  by  the 
supreme  court. 

**The  intention  guides  the  entry  and  fixes 
its  character,"  said  the  court  in  Emng  ▼. 
B'trnet,  $upra,  and  the  state  courts  had  no 
difficulty  a^  to  £Mdridge*s  intention  in  mak- 
ihg  the  entry.  Clearly  it  was  within  the 
province  of  those  courts  to  determine  what 
constituted  a  sufficient  claim  of  ownership  to 
set  the  st^itute  in  motion.  Eldridge  entered 
with  tbe  intention  of  asserting  and  did  assert 
ownersliip  and  it  was  for  the  state  courts  to 
say  what  the  eHect  of  that  adverse  possession 
WH^  whether  the  Jones  deed  was  void  or 
voidable. 

Moreover,  as  to  color  of  title,  it  is.  held  in 
WaKhington  that  a  void  deed,  accompanied 
with  actual  occupancy,  is  sufficient  to  set 
the  statute  in  motion.  Ward  v.  Uuggins,  7 
Wash.  624. 

This  is  the  usual  mle  as  to  general  statutes 
of  limitations,  though  as  to  short  statutes  in 
relation  to  sales  of  real  estate  for  taxes  a 
different  view  has  been  expressed.  PiHow 
T.  HpbertM,  54  U.  8.  18  How.  472  [14:  228]  ; 
Uall  r.  Law,  102  U.  8.  4«6  [26:  219]  ;  Red- 
Held  V.  Parks,  182  U.  8.  239  [33 :  827]  ;  llvrd 
V.  BiUner,  8  Wash.  1.  Prior  to  Decemlier  1, 
1S81.  the  limitation  of  actions  for  the  re- 
eorery  of  real  property  or  the  possession 
thereof  was  twenty  years,  and  this  by  the 
territorial  act  of  that  date  was  reduced  to  ten 
years.  The  general  statute  of  limitations 
V3|was  relied  on  f  here  and  there  was  an  ad- 
vert possession  for  nearly  thirty  years. 

No  rule  is  more  firmly  established  than 
that  tilts  court  will  follow  the  construrtion 
given  by  the  supreme  court  of  a  state  to  a 
statute  of  limitations  of  a  state  {Baumrman 


V.  munt,  147  U.  8.  647  [87:  8161).  •"<!  ^« 

fierceive  no  reason  for  disregarding  it  in  tbie 
DStance. 

We  are  of  opinion  that  jurisdiction  cannot 
be  maintained  on  the  ground  that  the  valid- 
ity of  the  act  of  February  2,  1888,  being 
g  1447  of  the  General  Laws  of  Washington, 
was  drawn  in  question  and  its  validity  sus- 
tained. It  is  urged  that  jurisdiction  may  be 
sustained  on  two  other  grounds,  namely,  that 
a  right  cbiimed  under  the  Const i union  and 
laws  of  the  United  States,  or  the  Vtlidity 
of  an  authority  exercised  under  the  United 
States,  by  virtue  of  the  patent  i  sued  for 
these  lands,  was  denied  by  tlie  decision  ;  and 
that  the  validity  of  the  territorial  act  of 
December  1,  1881,  being  §  26  of  the  C(»de  of 
1881,  now  g  112  of  the  tttate  Code  of  Pro- 
cedure (2  Hill.  37),  was  drawn  in  question 
as  contrary  to  the  Constitution,  an<l  its  valid- 
ity sustained.  Wo  are  unable  to  discover  that 
Federal  questions  in  these  particulars  were 
raised  or  disposed  of  by  the  decision.  The 
contention  seems  to  be  that  the  patent  for 
this  land  was  not  issued  until  September  6, 
1871 :  that  the  statute  of  lindtatiuus  did  not 
begin  to  run  until  that  date;  that  as  the  ac- 
tion was  commenced  June  9.  1891,  a  period 
of  less  than  twenty  years  elapsed  between 
these  two  dates,  and  that  the  decision  of  the 
supreme  court,  if  rested  on  twenty  years* 
adrerse  possession,  held  that  -the  bar  com- 
menced at  a  date  anterior  to  that  of  the  patent 
and  in  that  way  denied  rights  claimed  under 
it;  and  if  rested  on  ten  years,  gave  a  retro- 
spective effect  to  the  act  of  Decetnber  1,  18H1, 
as  ten  years  had  not  elapsed  between  tJiat 
date  and  the  commencement  of  the  action. 
There  does  not  seem  to  have  been  any  con- 
troversy as  to  the  effect  of  the  issue  of  the 
patent.  The  superior  court  in  its  findings 
simply  referretl  to  the  fact  that  by  the  cer- 
tificate and  the  patent  thewest  half  of  the  land 
was  donated  to  Thomas  *and  the  east  halfl  74e 
to  Betsy  Jones,  and  found  nothing  as  to  when 
the  patent  issued ;  and  the  supreme  court 
made  no  n  ference  to  the  matter.  I^  resort 
be  had  to  the  evidence,  it  appears  therefrom 
that  the  patent  issueil  Septem))er  6.  1871,  and 
that  the  ri^^ht  to  the  patent  matured  prior  to 
1862  when  Mrs.  Jones  left  the  territory.  The 
execution  and  delivery  of  the  patent  after  the 
right  to  it  had  become  complete  were  the 
mere  ministerial  acts  of  the  officers  charged 
with  that  duty.  Barney  v.  Dolph,  97  U.  8. 
652  [24:  1063):  Simmnmv,  Wagner,  101  U. 
S.  260  [25:  9101.  The  state  courts  could 
properly  hold  under  the  circumstances  of  this 
case  that  the  statute  of  limitations  was  set  in 
motion  when  that  right  accrued,  and  was  not 
postponed  to  the  Issue  of  the  patent. 

Eldridge  did  not  occupy  the  position  of  a 
stranger  to  the  title,  not  connected  tlierewith 
by  transfer  from  the  original  holder.  If  tbe 
Jones  deed  was  sufficient  to  sustain  clnim  or 
color  of  title  if  tlie  patent  had  issued  March 
28.  1862,  its  sufficiency  for  that  purpose  could 
not  be  rendered  any  the  less  by  the  issue  of 
the  patent  at  a  subsequent  time,  and.  in  any 
view  of  the  alleire«l  infirmities  of  the  deed, 
the  patent  would  take  effect  by  relation  rather 
than  ofverHte  exiriuHically  to  the  destiuction 
,  of  the  claim  under  the  original  owners. 
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The  judgment  of  the  supreme  court  was 
based  on  twenty  years*  adverse  possession. 
We  presume  as  §  760  of  the  Code  of  1881 
proviJeil  tluit  no  right  accrued  before  theCode 
took  effect  should  be  aflfecied  by  its  provi- 
sions, tlie  court  was  of  opinion  that  the  act  of 
December  1,  1881,  could  not  be  availed  of  to 
lengtlu  n  the  time  originally  prescribed.  At 
all  events  it  wa^  for  the  state  court  to  deter- 
mine the  applicable  bar  {Murray  ▼.  Gibnon, 
56  IJ.  8.  15  How.  421  [14:  755]),  and  we 
cimnot  take  Jurisdiction  to  review  its  judg- 
ment. 

Writ  of  error  dismused. 


76]  JOnN  EVANS  CORNELL,  Appt.. 

V. 

HETTY  H.  R  GREEN. 
(See  8.  C.  Beporter*8  ed.  75-81.) 

Jurisdiction  of  (his  court — due  process  of  law— 
asaignment  of  error, 

L  A  Cflse  cannot  be  broufirht  from  the  United  States 
cinuii  court  directly  to  this  court  upon  the  single 
ground  that  it  Involves  the  construction  orappll- 
citiion  of  the  United  States  Constitution  witbm  the 
meaninnr  of  the  Judiciary  act  of  March  3,  1891. 
I  5.  when  no  construct  ion  or  application  of  the 
Omsiitutiou  was  either  expressed  or  asked  for 
in  the  ciicuit  court,  and  no  question  of  the  juris- 
diction ot  tlint  court  is  certided  to  this  court. 

S.  The  dismissal  of  a  bill  on  demurrer  for  want  of 
equity,  holding  that  in  a  former  suit  a  person  was 
sulTicicntly  made  a  party  to  bind  him  by  the  de- 
cree m  his  individual  as  well  as  in  his  representa- 
tive cnpaciry,  cannot  be  the  subject  of  oppeal  on 
thepronnd  that  it  denied  due  process  of  law,  if 
the  question  of  constitutional  right  was  not  pre^ 
scnied  in  the  lower  court. 

8.  An  assifmmcntof  errors  cannot  be  availed  of  to 
import  into  a  cause  questions  which  the  record 
docs  not  show  were  raisrd  in  the  court  below 
and  rulmfrs  SBked  thereon,  so  as  to  Rive  Jurisdic- 
tion lo  the  Supreme  Court  of  the  United  States 
under  the  act  of  Congreesof  March  3. 189U  8  6. 

[No.  160.] 

Argued  March  18.  19, 1896,    Decided  May  18, 

1S96, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  I  he  United  States  for  the  Northern  Dis- 
trict of  Illioois  dismissine  on  demurrer  a  suit 
in  equity  brouubt  by  John  Evaos  Cornell 
against  Hetty  H.  R  Green  et  al.  to  set  aside 
and  annul  a  dccr<e  of  foreclosure  and  the 
deed  t  hot  eon  to  defendant  upon  payment  of 
the  sums  due  upon  the  mortgages.  Dismissed 
for  xcant  of  jurisdiction. 

See  same  case  below,  48  Fed.  Rep.  105. 

Stntement  by  Mr.  Justice  Ora.y: 
This  was  a  bill  in  equity  filed  by  John  E. 
Cornell  in  the  circuit  court  of  Cook  county  in 

NoTS.-^8  to  what  is  due  process  of  lato.  see  note 
to  Pearson  v.  Tewdall,  24:  490. 

An  to  parties  necessary  in  equity^  want  of;  when  a 
€slense:  when  ohjet'tton  to  he  mode,— see  notes  to 
Morgan  t.  Morgan,  i:  242,  and  Marshall  v.  Beverley* 
6:97. 
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the  ttate  of  Illinois  against  Hetty  H.  K. 
Gr<  en,  Julius  White,  trustee,  and  Benjamin 
E.  Gallup,  trustee,  to  redeem  land  in  Chicago 
fr  -m  two  mort^^ages,  and  to  set  aside  a  decree 
of  foreclosure  thereof,  and  a  sale  and  convey- 
ance under  that  decree.  The  case  was  in  sub- 
stance as  follows: 

George  W.  Gage,  being  the  owner  in  fee 
simple  of  the  Inn^.  mortgaeed  part  of  it  on 
July  22,  1871.  to  White  as  trustee,  and  the  rest 
on  May  7,  1873.  to  Gallup  as  trustee;  and 
on  Dtcember  18,  1874.  conveyed  the  whole  in 
fee  to  William  F.  Tucker  by  deed  duly 
recorded. 

On  September  24,  1875,  Gage  died,  leaving  a 
widow,  Sarah  H.  Gage,  and  six  children,  two 
of  them  minors,  nnd  a  xvill  by  which  he  ap- 
pointed William  F.  Tucker.  Lewis  L.  Coburn, 
and  the  widow  his  executors,  and  devised  to 
them  all  his  real  estate. 

On  November  27,  1875,  Mrs.  Green,  having 
become  *the  owner  of  the  debts  secured  by|  70 
both  mortgages,  filed  a  bill  in  equity  to  fore 
close  them  against  Sarah  H.  Gage,  described 
as  widow  of  George  W.  Gage,  and  executrix 
of  his  will:  bis  six  children,  including  ihe  two 
minors;  •* William  F.  Tucker,  Joseph  K. 
Barry,  and  John  W.  Clapp,  all  of  whom  are 
residents  of  the  county  of  Cook,  state  of  Illi- 
nois, and  citizens  of  said  last  named  state,  and 
guardians  of  said  minor  children,  the  said  Wil- 
liam F.  Tucker  being  also  one  of  the  executors 
of  the  last  will  and  testament  of  the  said 
George  W.  Gage,  deceased;"  Coburn.  de- 
scribed as  an  executor  of  Gage's  will:  White, 
Gallup,  and  other  persons.  That  bill  set  forth 
the  mortgages,  and  breaches  of  the  conditions 
thereof,  and  Gage's  death,  family,  and  will; 
and  alleged  that  Gage,  on  December  18,  1874, 
conveyed  to  said  Tucker  all  the  land  in  ques- 
tion, subject  to  said  encumbrances;  and  "that 
said  above-named  parties  against  whom  this 
bill  of  complaint  is  brought  have,  orclaiin  to 
have,  some  interest  in  said  premises  described 
in  said  trust  deed,  by  mortgage,  judgment, 
conveyance,  or  otherwise;  but  your  oratrix 
states  those  interests,  whatever  they  are.  are 
subject  to  the  rights  of  your  oratrix  under  her 
securities  before  mentioned,  and  cannot  be  set 
up  against  the  same,  nor  in  any  way  interfere 
therewith;"  and  prayed  for  process  "directed 
to  the  said  Sarah  H.  Gage  and  the  other 
defendants  hereinbefore  nam'd."  In  the 
subpoena  issued  upon  that  bill,  and  in  the 
oflBcer's  return  thereon.  Tucker  was  described 
as  guardian  and  as  executor,  and  not  other- 
wise. 

On  April  5.  1876,  none  of  the  defendants 
above  mentioned  having  appeared  or  answered 
to  that  bill  (except  Gage's  two  minor  children. t 
who  appeared  by  a  guardian  ad  litem,  and' 
submitted  their  rights  to  the  court),  an  order 
was  entered  that  the  bill  betaken  for  confessed 
against  them,  and  the  case  referred  to  a  master 
to  ascertain  the  amounts  due  upon  the  mort- 
gaees.  On  July  81, 1876,  a  decree  was  entered, 
confirming  the  report  of  the  master,  and 
ordering  a  sale  of  the  land  by  him  to  satisfy 
the  amounts  found  due.  On  December  7, 
1876.  the  land  was  accordinely  sold  by  auction 
10  Mrs.  Green.  On  February  2,  1877,  a  final 
decree  was  entered,  confirmine  the  sale  and 
foreclosing  the  mortgage;    and  on  February 
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771  2,  1877,  *pur8tinDt  to  that  decree,  a  deed 
of  the  laod  was  made  by  tbe  master  to  Mrs. 
Green. 

On  September  18.  1887.  Tucker  died  intes 
tate,  leaving  a  widow  and  three  children,  all 
of  age.  His  widow  died  before  the  end  of  tbe 
year,  and  in  January  and  February,  1890.  bis 
three  children  conveyed  to  Cornell,  by  deeds 
duly  recorded,  all  the  land  described  in  the 
two  mortgages. 

On  April  4,  1890,  Cornell  filed  the  present 
bill  against  Mrs.  Green,  and  tbe  trustees 
named  in  the  two  mortcnges.  setting  forth  bis 
own  title,  and  the  mortgages,  and  a  copy  of 
tbe  recorid  of  the  proceedings  upon  the  bill  of 
foreclosure,  alleging  **that  tbe  said  William 
F.  Tucker  was  the  owner,  in  his  own  right,  of 
all  said  property,  and  so  appeared  of  record  at 
the  time  said  bill  for  foreclosure  was  filed  as 
aforesiiid.  and  durins  tbe  pendency  thereof, 
and  at  the  timeof  said  sale,  and  still  continued 
to  be  the  owner  thereof  up  to  the  time  of  his 
death;  that  the  said  William  F.  Tucker  was 
not  made  a  party  defendant  to  said  foreclosure 
proceedings,  nor  was  the  said  William  F. 
Tucker  ever  in  court  or  subject  to  the  orders, 
decrees,  and  judgments  of  said  court;  that  said 
decree  of  foreclosure,  so  entered  as  aforesaid, 
wa?  of  no  binding  force  or  effect  upon  said 
Tucker,  nor  upon  bis  heirs,  nor  upon  your 
orator,  the  grantee  of  said  property  as  afore- 
said*." and  praying  that,  upon  pxyment  by  tbe 
plaintiff  of  tbe  sums  due  upon  the  mortgages, 
the  morti;afie»  might  be  released,  and  tbe 
decree  of  foreclosure  and  the  deed  to  Mrs. 
Green  be  set  aside  and  annulled. 

On  April  21,  1690,  this  suit  was  removed 
into  the  circuit  court  of  tbe  United  States  for 
tbe  northern  district  of  Illinois,  upon  the  peti- 
tion of  Mrs.  Green,  duly  alleging  that  the 
plaintiff  was  a  citizen  of  Illinois,  and  that  she 
was  a  citizen  of  Vermont,  and  that  there  was 
in  tbe  suit  a  controversy  which  could  be  fully 
determined  as  between  them,  being  citizens  of 
different  states. 

On  May  26,  1890,  Mrs.  Green  demurred  gen- 
erally to  this  bill,  for  want  of  equity.  On  July 
14,  1890,  the  court  sustained  the  demurrer 
and  dismissed  the  bill  upon  tbe  ground,  as 
staled  in  its  opinion,  that  Tucker  in  his  indi- 
78]  vidual  capacity  was  'sufficiently  made  a 
party  to  the  biU  of  foreclosure,  and  whs  bound 
by  tbe  decree  therein.    43  Fed.  Rep.  105. 

On  July  7.  1892,  Cornell  appealed  to  this 
court  and  assigned  as  errors  the  dismissal  of 
bis  bill  for  want  of  equity,  the  refusal  to  grant 
tbe  prayer  of  bis  bill,  and  tbe  decision  that 
bis  grantor.  Tucker,  was  barred  of  his  equity 
of  redemption  by  reason  of  'he  foreclosure  pro- 
ceeflings,  **  in  a  CMse  in  which  Sarah  H.  Gage. 
William  F.  Tucker,  executor  and  guardian, 
and  others,  were  defendants,  the  said  Tucker 
never  having  been  personally  sued  or  served 
with  process,  or  in  any  way  submitted  himself 
to  the  jurisdiction  of  said  court,  and  that  said 
finding  deprived  said  complainant  of  bit  prop 
erty  without  due  process  of  law." 

Metan.  Robert   Rae,    Lyman    Tmm- 
Irall.  F.  B.  Dychet  and  Richard  S,  Thomp 
%on  for  appellant. 

Mr.  Charles  W.  O^fden  for  appellee. 
16i  U.Sb 


Mr.  Justice  Gray  delivered  the  opinion  of 

the  court: 

No  qu&<4tion  of  the  jurisdiction  of  tbe  circuit 
court  has  been  certified  to  this  court ;  and  the 
appellate  jurisdiction  of  this  court  is  sought  to 
be  maintained  upon  (he  single  ground  that  tbe 
case  ''involves  the  construction  or  application 
of  the  Constitution  of  tbe  United  States;" 
within  tbe  meaning  of  the  judiciary  act  of 
March  8,  1891,  chap.  617.  §  5  (26  Slat,  at  L. 
828). 

But,  in  order  to  bring  a  case  within  this 
clause  of  the  act,  tbe  circuit  court  must  have 
construed  tbe  Constitution,  or  applied  it  to  the 
case,  or  must,  at  least,  have  been  requested 
and  have  declined  or  omitted  to  construe  or 
apply  it.  No  construction  or  application  of  tbe 
Constitution  can  be  said  to  have  been  involved 
in  the  judgment  below,  when  no  construction 
or  application  thereof  was  either  expressed  or 
asked  for. 

Tbe  case  at  bar.  as  shown  by  tbe  record, 
was  simply  this:  Gage  made  two  mort images  of 
land,  conveyed  the  equity  of  *redemption  [79 
to  Tucker,  and  died,  leaving  a  widow  and  mi- 
nor children,  and  a  will  appointing  bis  widow. 
Tucker,  and  a  third  person  his  executors,  and 
devising  ali  bis  real  estate  to  them.  The  mort- 
gages were  foreclosed,  pursuant  to  a  decree 
pro  eonfe»9o,  upon  a  bill  in  equity,  which  f-tated 
the  above  facts,  and  in  which  Tucker  was 
named  as  a  defendant,  as  executor  of  Gage, 
and  as  guardian  of  his  minor  children,  but  not 
in  his  individual  capacity,  and  was  described 
in  the  same  way  in  the  subpoena.  Cornell, 
claiming  title  by  deed  from  Tucker's  beirs, 
brought  the  present  bill  to  redeem  the  land 
from  tbe  mortgages,  and  to  set  aside  the  pro- 
ceedings for  foreclosure;  and  therein  alleged 
that  Tucker  owned  the  land  at  the  time  of  all 
those  proceedings,  and  until  his  dt-ath,  and 
was  not  made  a  party  to  those  proceed- 
ings, nor  subject  to  the  orders  of  the  court 
therein,  and  that  the  decree  of  foreclosure 
was  of  no  binding  force  or  effect  upon  Tucker, 
or  upon  bis  heirs,  or  upon  CorneU  as  their 
grantee. 

The  circuit  court,  upon  general  demurrer, 
dismissed  this  bill  for  want  of  equity,  holding 
that  in  tiie  former  suit  Tucker  was  sufficiently 
made  a  party  to  bind  him  by  the  decree  in  his 
individual  as  well  as  in  his  representative  ca- 
pacitv.     43  Fed.  Rep.  la*). 

The  Constitution  of  the  United  States  is  not 
mentioned  in  the  bill  of  Cornell,  or  in  tbe  de- 
murrer of  the  defendant,  or  in  the  decree  or 
tbe  opinion  of  the  court.  Tbe  case  appears  to 
have  been  treated  throuffbout  as  depending 
upon  a  question  of  chancery  practice,  not  or 
constitutional  right.  The  first  indication  of 
anything  like  an  intention  on  the  part  of 
the  plaintiff  to  invoke  the  protection  of  the 
Constitution  of  tbe  United  States  is  in  the 
suggestion,  in  tbe  assifrnment  of  errors, 
"that  said  finding  deprived  said  complain- 
ant of  his  property  without  due  process  of 
law." 

The  case  is  governed  in  every  respect  by  re- 
cent decisions  construing  the  same  clause  of 
tbe  act  of  Congress. 

In  a  ca^e  derided  at  this  term,  it  was  said  br 
the  Chief  Justice,  in  delivering  judgmeuc    "A 


n-SI  Bdprbmx  Ooukt  ur  thb  Dritkd  St«tb&  Oct.  Tuw. 

.jSM  msy  b«  ufd  totnTolvethe  count rnci ton  or  SANDY  LOWE.  I%ff.  in  Err., 

■ppllcttlton  of  Ibe  Coraiilmidn  of  the  United  p. 

StBleB.  "I'C-.  a  lUle,  rigl.!,  pfi'il'-ee,  orimmuni-  STATE  OF   KANSAS. 

8<>]  It  ts  'claimed  under  Ihat  ingtrinneot;  bul 

■  definite  i-wiie  in  reapFcI  of  tiie  poMculou  of  (b^  B,  C,  Beporterl  ad  nnj 
tbe  Tifilil  muHtbe  dlsiioctly  deducible  tinmlbe 

record,  before  Ibe  Juiltrmeiit  of  the  court  be-  Dveproeeuoflavf—tquatprattelum^Hitlam^ 
low  CUD  be  rcTised  on  tbe  (croand  of  error  Id 

tbe  dispoaiii  of  lucb  a  claim  by  Its  deciainn.  L    Adjuibdiis  *  prosenntor  to  be   llAils  for  tta 

And  It  la  only  when  the  constituiionaiitj  of  a  ooiii  and  lubject  tn  impriaonrDeat  in  detauli  ot 

law  of  Ifae  United  States  is  dniwn  in  oiieBLion,  their  payojent,  when  the  jury  nml*  that  Le  iiml- 

BoUncidentaliy,  but  Dcceasariiy  aod  direclly,  '"•?''""  P'-oiwo""'"'  wUhout  probable  okum 

Ibatnur  iurladiciron  «□   be  in»oked   tor  Ibat  ?'"'  frojn  malloioua  motives. dora   pot  depri*a 

icat-ou.    'ad   aMlgnnient  of  errora  cannot  be  ^,11^ }^rZ°'*'I^^'',^S"'^\  ^^^"^, 

■  vnilaH    nf  Ui  im^rl   ni.«ilinnB  intn    ■    n>n>«  o' l*". "  he  la  not  doiitod  [be  right  to  tie  he^rd  at 

u    u.w           S^      quesilong  tolo   *  cati«  it,  m,\  t^ton  the  Jury  apon  everj  queattoo 

Which  tbe  record  doea  not  show  were  rataed  io  ,hlch  n  lo  be  determined  bj  Uwlr  Tcrtlit. 

the  eourt  ^l"«  »nd  rujlnas  a.ted  Iherenn,  ao  ^   ^^^  proieetlon  of  the  la«a  1.  pot  denied  u, 

M  to  jrlve  Jurladlctmn  to  'hi"  co"rl  under    he  ,„y  ^^„  ^t  a  natuie  which  k  appHabie  Z 

Bib   aection  of  the  act   of    March    8,    leai."  ^  peraona  under  like  QircumitaDoea.  and  dntv 

A-tinv  V.    United  StatM,  tS9  U.  S.  899,  697,  got  iub)eot  tbe  Individual  to  an  arbltnrr  eier- 

69IJ[40:S.O.  811].  oiae of  power. 

Id  anpnort  of  Ibat  Judgment,  aereral  case*  ^j     ,-,a  i 

were  died,  two  of  them  trer;  like  Ibe  ca«e  at  L^o-  i'*-J 

8.  170,  181  187!  1041, 1044];  Bj-parU  Unnon,  ^uimiatd  March  n.l^.  Dtdiid  Mat  »■ 
160  U.  8.  893.  401  [87:  ll»,  1128].  ^*"- 

Apptot  ditmitMd  fir  leant  ef  Juritiietion. 

Hr.  JiialfK  Brows  diawattng:  .    - 

po,  of  bl.  rlrhC.  10  Ibel.od  lo  ,oi.lloo  "poo    'l"!!,''!  '"""if*  P'<«"i""'  '"""■  "7 

tboro  oo.,ld  booo  doobl  tbu  fi  ,oold%  J?S";,"^L.T  """'?"■'"  'V't"","" 
iiraim  M  IO  iitompt  10  *prl.«  Mm  of  bii  "  f!!  "*',",",'  "™  "•I""' »»■  '■  Knf.r. 
ptop,r.,  .UUout  do.  p,oc«.  of  I...  .od  lb.l  ",?  I'"'."?'''  '*"  ■»  """'""l  to  lb.  ooooiy 
:.iX.l..ooiab...  EUo  lo.idl'  ««.'"  Jlloo,ll,.p.jib.oo.i.o,g7,boodio  p.7 
Am.Dd'o.Di  «    WD  ^Hu  jjj^jj  ^^^  Insiitulftl  by  uld  Low.  wltboui  prob- 

Tbl.l.loiiib.Unryi.nclhi.bUliol.loirilo   "'l"" ™  "<"™°'  "■HoIo™  "oU"-    4A 
Ibl.™..     Tb.blll«..rmllTO.dl,lh.lb..u   '^ta'-m.  om.  Mow   17  It.o   in   TTO 
BO.  m.dfl  a  |«nj  .1  all,  bul  tbe  court,  puUlnif      ''*'  '*'"'  '"^  '^°*-  *'  ""•  ""■  ""• 

tiaown  coo.iructloo  upoD  tbeforecloaurepro-       a,., ,  k,.  «.  T...i..n     

cmll.n.  •blcbw.remda.D.ibWiioib.       ?'*',"!""!!      i '?;  "J -i,  i.    . 

Ortgbi.l  bin,d«Md.d  Ibil  b.  wu.  Wb«b.r  io  loformalloi.,  la  tb.  nam  jod  bob.ll  ot 
b.  waa  boood  lodMiloallr  bj  lb.  procnJinn  "'  •'""  ."'  ^""'l  "'  ■"  '■  B^K™".  ."o 
■ralaal  bin,  la  bl.  rep,«J,li,;„  c.pS-K  ,  oooolj.  ..lora.,  of  Cb.lao,o.  cooolj,  >..,..! 
olbfr  word.,  whilbi-fb.  ladl.ldo.ll,  im  a  '  Jf "  "^  ^''''j;' JfL"  T  "^''iJ  Sm '""  ?",& 
pan,  d.l.nd.oi  lo  ,b.  blll-1.  bnld.  tb,,u«  ^H'J*,''"' 7'^,^';  '"'","'■  l*™;"  ""}'■' 
Ilia.  Ilia  .oBli-leDt  Ibat  b.  I.  .vend' ool  dl.lrlo  court  of  ibai  coooliaod  .i.t.aod  .u 
to  ban  breo,  iba<  a  coo.iracUoa  of  lb.  Coo  •■'"ward.,  upon  lb.  deicodaoi a  moiloj  tor  . 
alllortoa  wa.  o.c™i.ril,  lorolred,  .od  Iballh.  ''"«",  S.',/""'  ""•'•'"il  "»  "•  il"™! 
»l|-po.l.lonofib.pl.loillIlo,bklcono«,.loD  oouri  of  E  k  couo i,  foririJ, 
I.  oi.  a  frl-olo...  ooe,  or  wholly  dMlroT.  of  »■■>««)  »".""»'"■■"'"  waalbcjUdaTU 
fouodallon.  CTie«^  /,.  /aa  Cfc.  t.  Jf^tfi..,  ",'  Lowe  .ubacntwd  and  .worn  lo  before  ibe 
lU  U.  8  074  IX:  lOMl.  *''  '<  ."'«  ™"rl.   -ibai  lb.  .Ilnniio..  and 

TbHi  II  r.qilm  oi  lo  pol  a  con.irocilon  """'i"  coot.lnrf  lo  lb.  foragoiog  Inlor 
nniD  lb.  pl.adin..  Ill  lb.  fnierloeui.  .oil  doe.  '^1;/"',^"  ^^  .a.,,  ..»». 
oS  mlllla!.  .nlo.1  ibl.  po-Moa,  u  we  bar.  .^^'',F",»'  ''•°'.'?'  »««».  Of  IBWooolalo 
Kpeaieiliy  beld  In  an.logou.  CM,  wber.  a  "**  '"'"''"'''K,P";?'',il'""-  ,  ., 
coKan  li  rl.l.o«l  10  lia.5  beeo  Impaired  by  "j  ='"';  8  ;>»»..  re«"l«loi!  er.me,  .n,l 
naia  lenialatlon.  ihal  w.  would  poloor  owl  .l'-™'"!"'1?S  ,1°  f"  """?"»?'"■<"  pr'a-O't 
eon.i,uEnon  npin  .orb  oonli.cl,  and  Ibeo  In  ■""S,',^"'"''  I'iV"^-  ,""K"nl""'  ,""'w 
oulrewboiberllb.dbeeolmp.lred.  J.fe.ra  '",''.''"'1°°  "','',',  "S'  .1  'l'  f  "' ^i 
4ro.e«  /iret  i.  /arffp.  «  U.  8.  1  niack,  (M,  ?  deiermloe,  al  Ibelr  diKr.llon,  ih.  I.w  and 
«8  [17:  178,  177]:  I/ea  OrUam  Wareneorlu  ^  V'^: 
Co.  T.  ly'iiitiana  ^vgar  Srf.  Co.  125  C.  8-  18, 
W  181:  fl07.  SISI;  Ififmt.-'oion  i  W    R.  Co.  t. 

iUbivok.   146  U.   8.   271).   293  186:  B78.  8781;  .      .      r     -    ■  • ..         ,     ,  ,,     . 

M'AiUiO.  «  ro.T.  reaw«..,lB3U.  a4aa,   P™eecoiloQb«.WDinaliiuie<lwiibnut 
499  180:  7U3.  7961.  '''e   c.uw;  and    from  maliclooa    moliv.„     . 

U  ».o,.  to  n,i  ibia  ran  .bould  hira  b«o   n.m.  of  tbe  pro»cuior  .b.ll  be  ^c.ri.loed  ai 
deieruilnrd  Upon  liameriiB.  and  1  tbereloredb       NoaB.-.a.  to  Mot  u  da.  pfOGOaof  itiw,MODuio 
»oiir  /tvta  tbe  opmma  of  Uie  ooun.  ■  ~  ~     -  ..  -.  — 


18M. 


Lows  T.  STATB  09  KiNBAft, 


88-86 


tUted  in  tbe  finding:  and  such  proeecutorl 
ihaU  be  adjudged  to  pay  tbe  costs,  and  may  be 
conamitted  to  tbe  county  jail  until  tbe  same 
are  T>aid  or  secured  to  be  paid." 

At  tbe  trial  of  tbis  information,  tbe  court, 
in  charging  tbe  jury,  after  reading  tbese 
statutes,  and  ^ving  directions  as  to  tbe  law  of 
libel,  furtber  instructed  tbe  jury  as  follows: 

"You  will  observe  tbat  ^  826  aforesaid  pro- 
Tides  tbat  tbe  jury  may  in  any  case  find  tbat 
tbe  prosecution  has  been  instituted  without 
probable  cause  and  from  malicious  motives, 
and  wbeo  tbe  jury  do  so  find  it  is  tbeir  duty 
to  state  tbe  name  of  tbe  prosecuting  witness  in 
tbeir  findinir.  and  in  such  case  the  prosecuting 
witness  may  be  by  tbe  court  adjudged  to  pay 
tbe  costs  in  the  case,  and  be  may  be  by  tbe 
court  committed  to  tbe  jail  until  the  same  are 
paid  or  secured  to  be  paid  ;  and  in  tbis  case,  if 
you  are  of  tbe  opioion  tbat  tbe  provision  of 
said  section  ought  to  be  enforced,  you  are  at 
bberty  to  and  ought  to  enforce  the  same." 

"You  will  observe  from  ^  809,  above  quoted, 
8!)  I  that  you  *are.in  your  discretion,  the  judges 
of  both  tbe  law  and  tbe  fact  of  tbis  case;  and, 
this  heinz  so,  we  can  only  direct  you  as  best 
we  may  to  tbe  law  of  the  case." 

Tbe  jury  returned  the  following  verdict: 
'*  We,  tbe  Jury  impaneled  and  sworn  in  the 
above  entitled  case,  do  upon  our  oaths  find  tbe 
defendant  not  guiliy  ;  and  we  do  further  find 
tliat  this  prosecution  was  instituted  without 
probable  cause  and  from  malicious  motives, 
and  tbat  the  name  of  tbe  prosecuting  witness 
if  8.  Lciwe.'' 

Tbe  court,  "  being  satisfied  therewith,  or- 
dered tbat  tbe  same  stand  as  and  for  the  ver- 
dict of  tbe  jury  ;"  and  thereupon  ordered 
"  that  tbe  defendant  F.  Eeifer  be  discharged 
and  go  hence  without  day." 

Lo^e  then  moved  tnat  so  much  of  the  ver- 
dict as  found  "  that  this  prosecution  was  insti- 
tutid  without  probable  cause  and  from  mali- 
cious motiv  s"  be  set  aside,  and  that  he  have 
a  new  trial  io  tbat  respect,  for  the  reasons 
"  tbat  tbe  said  8.  Lowe,  upon  tbe  trial  all eady 
bad.  baa  not  been  heard  and  could  not  be 
beard,  either  in  person  or  by  counsel,  in  bis 
own  defense,  touching  the  matter  and  things 
above  mentioned  as  stated  and  contained  in 
said  veidict,  being  neither  plaintitf  nor  defend- 
ant io  this  prosecution;"  and  that  tbe  verdict 
was  contrary  to  the  law  and  tbe  evidence  ;  and 
tbat  the  lost  met  ions  aforesaid  were  erroneous; 
and  also  moved  in  arrest  of  judgment,  for  the 
same  reasons,  and  because  "he  has  the  right, 
by  tbe  law  of  tbe  land,  to  be  so  beard  in  his 
own  defense,  and  to  a  separate  trial  concemioe 
bis  liability  as  prosecuting  wiioess  in  this 
action,  which  separate  trial  be  hereby  demands 
of  this  court." 

Tbe  court  overruled  both  motions ;  and, 
upon  a  further  bearing  on  the  verdict,  ad- 
judged tbat  **  the  prof^ecu'ins:  witness,  S.  Lowe, 
in  tbe  aboveentiiled  action,  pay  all  costs  of 
said  action,  taxed  at  $1,053.40."  and  b*  com- 
miited  to  the  county  jail  until  be  paid  the 
oo^t^  or  executed  a  aufllcient  k)ond  to  pay  them 
within  six  months. 

To  all  these  instructi'^ns  and  mlines  and  to 
the  Judgment  aforesaid  iiowe  excepted  and 
tendercHj  a  bill  of  exceptions,  wbicb  was  al- 
lowed by  the  oourl. 


*Lowe  appealed  to  tbe  supreme  court  of  [84 
tbe  slate,  which  affirmed  tbe  judgment,  upon 
an  opinion  of  tbe  supreme  court  commissioners, 
boMing  tha'  tbe  constitutionality  of  chap.  82, 
1^826.  had  been  settled  by  the  decision  of  Ba 
abenhack,  17  Kan.  618  (in  wbicb  tbe  supreme 
court  upheld  the  constitutionality  of  the  simi- 
lar provision  of  chap.  83,  ^  18,  concerning  pro- 
ceedings before  justices  of  tbe  peace  for  misde- 
meanors), and  that,  according  to  the  decision 
of  tbe  supreme  court  in  State  v,  Zimmerman, 
31  Kan.  85,  as  tbe  jury  were  expressly  author- 
ized by  tbe  s  atute  tode^  ermine  both  tbe  law 
and  the  fact,  neither  tbe  trial  court  nor  tbe  ap- 
pellate court  of  tbe  state  had  p^twer  to  inter- 
fere with  the  verdict.     46  Ran.  255. 

A  motion  for  a  rehearing  was  overruled  by 
tbe  supreme  court  of  tbe  state  in  an  ot>inion, 
wbicb,  after  citing  tbe  decision  in  Ebenhack^9 
Case,  proceeded  and  concluded  as  follows : 
*' After  a  defendant  is  acquitted,  the  state  is 
not  entitled  to  a  new  trial  before  a  jury  as  to 
wbicb  party  must  pay  tbe  costs.  1  be  prose- 
cuting witness  is  so  connected  with  the  sta  e  in 
tbe  trial  tbat,  aftrr  tbe  acquittal  of  tbe  defend- 
ant, be  cannot  demand  a  retrial  up>on  the  evi- 
dence before  another  jury.  If  costs  are  im- 
properly taxed  by  tbe  court  after  the  acquittal 
of  the  defendant,  of  course  a  motion  can  be 
made  for  tbe  retaxation,  and  a  proper  inquiry 
may  be  bad  thereon.  In  tbis  case,  it  appeara 
tbat  the  district  court  approved  the  verdict  of 
acquittal,  and  also  the  finding  of  tbe  jury 
against  tbe  pro^cuting  witness;  therefore,  in 
this  case,  tbe  court  below  pronounced  judg- 
ment of  acquittal,  and  for  the  commitment  of 
the  proseru  ing  witness,  in  accordance  with  its 
own  opinion— not  merely  tbe  opinion  of  tbe 
jury."    47  Kan  76»,  770. 

Ix)we'tbereupon  sued  out  this  writ  of  error, 
contending  that  be  bad  been  deprived  of  his 
liberty  or  property  without  due  process  of  law, 
and  had  been  denied  the  equal  protection  of  the 
laws,  contrary  to  the  14tb  Amendment  of 
tbe  Consiituiton  of  tbe  United  Stales. 

Mr.   Georfl^  Cluuidler  for  plaintiff  in 
error. 
No  counsel  for  defendant  in  error. 

*Mr.  Justice  Gray  delivered  the  opin-[85 
Ion  of  tbe  court; 

Tbe  Code  of  Criminal  Procedure  of  tbe 
state  of  Kansas  provides  tdat  ^'whenever  it  shall 
appear  to  the  court  or  jury  trying  the  case  tbat 
tbe  prosecution  has  been  instituted  without 
prol»ble  cause  and  from  malicious  motives,  the 
name  of  the  prosecutor  shall  be  ascertained  and 
stated  in  the  finding:  and  such  prosecutor  shall 
be  adjudged  to  pay  tbe  costs,  and  may  be  com- 
mitted to  tbe  county  Jail  until  tbe  same  are 
paid,  or  secured  to  be  paid."  Kan.  Oen.  Stat. 
1889.  chap.  b2.  ^  8'26. 

Tlie  only  question  presented  by  the  record 
for  the  determination  of  this  court  is  whether 
this  enactment,  as  applied  by  the  supreme  court 
of  Kansas  to  this  case,  contravenes  th'>  14ih 
Amendment  of  the  Constitution  of  the  United 
States,  by  depriving  Lowe  of  his  libeity  or 
property  without  Hue  processor  law.  or  by  de- 
nying him  the  equal  protection  of  tbe  lawn. 

Whether  tbe  mode  of  proceeding,  prescribed 
by  tbis  statute,  and  followed  in  ibia  caaa^  ^«i^ 
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doe  process  of  law,  depends  upoD  tbe  question 
whether  it  was  io  substaotial  accord  wiih  the 
law  aod  usage  io  EoglaDd  before  tbe  Declara- 
tioD  of  IndepeDdence,  aod  in  this  country  since 
It  became  a  nation,  in  similar  cases.  Den^ 
Murray,  v.  Hoboken  lAind  dt  TrnpioD.  Co,  59 
U.  8.  18  How.  27:i.  277  [15:  372,  874];  Dent  v. 
Wat  Virginia,  129  U.  8. 114, 124  [d2: 628,  626 1. 

By  the  common  law,  at  first,  while  no  costs, 
§0  namine,  were  awarded  to  either  party,  yet  a 
plaintiff  who  failed  to  recovei*  in  a  civil  action 
was  amerced  pro  faUo  damore,  Bac.  Abr. 
Chhts,  A;  Day  v.  Woodworth,  54  U.  8.  18  How. 
868,  872  [18:  181,  185].  And  from  '^arly  times 
tbe  legislature  and  tbe  courts,  in  England  and 
America,  in  order  to  put  a  check  on  unjust 
litigation,  have  not  only,  as  a  general  rule, 
awarded  costs  to  the  party  prevailing  in  a  civil 
action,  but  have,  not  in  frequently,  required  ac- 
tual payment  of  costs,  or  security  for  their 
payment,  from  tbe  plaintiff  in  a  civil  action, 
or'even  from  the  prosecutor  in  a  criminal  pro- 
ceeding. 

For  mstance,  plaintiffs  have  been  required, 
by  general  statute  or  by  special  order,  to  give 
801  security  for  tbe  costs  of  the  'action,  or  to 
pay  the  costs  of  a  former  suit  before  suing  again 
for  »he  same  cause.  S/tato  v.  Wallace,  2  U.  8. 
2  Dall.  179  [1:  889];  Burst  v.  Jonea,  4  U.  8.  4 
Dall.  858  [1:  ^64|;  Henderson  v.  Oriffln,  80  U. 
B.  5  Pet.  161.  159  [8:  79,  82].  Third  persons 
allowed  to  intervene,  on  condition  of  giving 
bond  to  pay  costs,  may  be  compelled  to  do  so 
by  attachment,  without  remitting  the  payee  to 
auit  upon  the  bond.  Crat'g  v.  Leitenadorfer,  127 
U.  8.  764.  771  [82:  822,  828].  And  in  an  in- 
formation to  enforce  a  charitable  trust  a  relator 
ts  required,  wbo  may  be  compelled,  if  the  in* 
formation  is  not  maintained,  to  pay  the  costs. 
Atty.  Oen.  v.  Smart,  1  Ves.  8r.  72.  and  note; 
Attn.  Oen  ▼.  Butltr,  128  Mass.  804.  809. 

English  statutes,  from  long  before  the  Ameri- 
can Revolution,  authorized  costs  against  in- 
formers upon  a  penal  statute,  or  against  private 
prosecutors  of  an  indictment  or  information, 
to  be  awarded  by  tbe  court,  either  absolutely, 
or  unless  the  judge,  before  whom  the  trinl  was 
bad,  certified  that  there  was  probable  cause  for 
the  prosecution.  Stats.  18  Eliz.  chap.  5;  27 
Eliz.  chap.  10;  4  Wm.  &  Mary,  chap.  18.  §  1; 
18  Geo.  III.  chap.  78,  ji  64;  Bhc.  Abr.  Conta, 
B;  Rexv,  Heyiion,  1  W.  Bl.  856.  8  Burr.  1804; 
King  v.  Cofnmerelf,  4  Maule  &  8. 208;  Qfieen  v. 
8Uel,  L.  R  1  Q.  B.  Div.  48.'.  In  like  manner 
by  the  act  of  Congress  of  Mav  8,  1792,  chap. 
6,  "if  any  informer  or  plaintiff  on  a  penal  stat- 
ute, to  whose  benefit^the  penalty  or  any  part 
thereof,  if  recovered,  is  directed  by  law  to  ac- 
crue, snail  discontinue  bis  suit  or  prosecution. 
or  shall  be  nonsuit  in  the  same,  or  if  upon  trial 
a  verdict  shall  pass  for  the  defendant,  tbe  court 
shall  award  to  tbe  defendant  his  costs,  unless 
such  informer  or  plaintiff  be  an  officer  of  tbe 
United  8tates  specially  authorized  to  commence 
such  prosecution,  and  the  court  before  whom 
tbe  action  or  information  shall  be  tried  shRll. 
at  the  trial  in  open  court,  certify  upon  record 
that  there  was  reasonable  cause  for  commenc- 
ing the  same,  in  which  case  no  costs  shall  be 
adjudged  to  the  defendant."  1  Stnt.  at  L.  277. 
And  that  provision  has  I  een  sul)stantially  re- 
enacted  in  U.  8.  Rev.  8tat.  §  975. 

If  tbe  statute  of  Kansas,  now  in  question, 
SO 


had  provided  that,  upon  tbe  failure  of  tbe  pros- 
ecution, the  prosecutor  should  be  absolutely 
liable  to  pay  the  costs,  and  should  be  committed 
•uniil  he  paid  or  secured  them,  there  could  (87 
have  been  no  doubt  of  the  validity  of  tbe  statute. 
Or  it  liie  statute  bad  made  him  liable  for  costs, 
unless  tbecouri  before  which  the  trial  took  place 
certified  that  there  was  probable  cause  for  insti- 
tuting the  prosecution,  its  validitv  would  have 
been  equally  clear.  The  liability  imposed  upon 
him  by  the  statute  is  less  than  in  either  of  the 
cases  supposed.  He  is  not  made  absolutely 
liable   for  the  costs,   nor  is  a  certificate  of 

f probable  cause  required  to  protect  him  from 
lability.  But  the  burden  is  thrown  upon  the 
defendant  of  proving  want  of  probable  cause, 
as  well  as  malicious  motives,  on  the  part  of  the 
prosecutor,  before  the  latter  can  be  charged 
wiih  the  costs. 

In  the  case  at  bar,  there  can  be  no  doubt  of 
tbe  prosecutor's  identity,  for  he  signed  and 
made  oath  to  the  information,  and  was  named 
in  the  verdict  Being  the  actor  in  the  litigation, 
he  had  no  right  to  complain  of  being  obliged, 
if  unsuccessful,  to  pay  the  costs  upon  the  con- 
ditions previously  prescribed  by  the  legislature. 
Whether  the  question  of  prdl)able  cause  for 
the  prosecution,  as  affecting  the  question  of 
costs,  should  be  tried  and  determined  by  the 
court  or  the  jury,  and  with  or  after  tbe  main 
question  of  tbe  guilt  of  tbe  defendant,  is  mat- 
ter of  convenient  practice,  notof  constitutional 
right.  A  prosecution  for  libel  at  least  can 
hardly  be  tried  without  exhibiting  to  the  court 
and  jury  the  motives  and  grounds  of  action  of 
the  prosecuting  witness.  It  is  not  to  be 
doubted  that,  by  virtue  of  tbe  statute,  be  bad 
the  right,  if  seasonably  claimed,  to  be  heard 
and  to  introduce  evidence,  at  tbe  trial  of  the 
case,  upon  the  question  whether  he  instituted 
tbe  prosecution  without  probable  cause  and 
from  malicious  motives.  The  record  trans- 
mitted to  this  court  omits  all  the  oral  testi- 
mony offered  at  the  trial,  and  contains  nothing 
having  any  tendency  to  show  that  at  the  trial 
be  was  denied  the  opportunity  of  offering  ar- 
guments or  evidence  in  support  of  bis  good 
faith  and  probable  cause,  or  requested  of  the 
court  any  ruling  or  instruction  upon  that  sut)- 
jecL  It  was  after  the  verdict  bad  been  ren- 
dered in  accordance  with  the  sTaiute,  and  after 
the  trial  court,  "being  satisfied  therewith." 
bad  approved  it,  that  he  appears,  for  ihe  first 
time,  to  have  asserted — ^as  a  ground  for  setting 
aside  that  *pari  of  the  verdict  which  fiund  [88 
"that  this  prosecution  was  instituted  without 
probable  cause  and  from  malicious  motives" — 
that  he  had  not  and  could  not  have  been  heard 
upon  that  matter  at  the  triaL 

The  supreme  court  commissioners  indeed  ex- 
pressed an  opinion,  based  upon  the  decision  in 
State  V.  Zimmerman,  81  Kan.  85,  that  the  find- 
ing of  the  jury  could  not  be  reviewed  by  the 
court.  46  Kan.  255.  But  the  supreme  court 
of  the  state,  in  its  opinion  delivered  upon  de- 
nying a  motion  for  a  rehearing,  put  the  final 
judgment  upon  the  grounds  that  ihe  prosecut- 
ing witness  was  so  connected  with  the  state  in 
the  trial  of  the  prosecution  that  he  was  not 
entitled  to  a  separate  trial  by  another  jury  upon 
the  question  of  his  liability  for  costs;  and  that 
"the  couit  below  pronounced  judgment  of  ac- 
quittiU,  and  for  tbe  commitment  of  tbe  proee- 
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eating  witDefls,  in  accordance  with  its  own 
opioion^not  merely  the  opinion  of  the  jurj." 
47  Kan.  769,  770.  And  there  is  nothine  in  the 
statute,  or  in  either  of  the  opinions  deliyered 
below,  to  countenance  the  theory  that  the 
prosecutor  had  not  the  ri/^ht  to  be  heard,  at 
the  trial  before  the  jury,  upon  every  question 
which  was  to  be  determined  by  their  veniict. 
If  any  evidence,  offered  upon  one  of  the  issues 
on  trial,  is  incompetent  upon  the  other  issue, 
its  effect  must  be  restricted  accordingly  by  the 
instructions  of  the  court,  as  is  the  case  of  two 
persons  indicted  jointly,  pleadins:  separately, 
and  tried  together.  Sparfv.  United  States,  156 
U.  8  61,  68  [89:  348,  846]. 

The  necessary  conclusion  is  that  the  proceed- 
ing by  which  judgment  for  the  costs  of  the 
prosecution  was  rendered  agHiost  the  present 
plaintiff  in  error  was  due  process  of  law. 

As  the  statute  is  applicable  to  all  persons 
under  like  circumstances,  and  does  not  subject 
the  individual  to  an  arbitrary  exercise  of  power, 
it  has  not  denied  him  the  equsl  protection  of 
the  laws.  Duncan,  y.  Miuouri,  152  U.  S.  877 
[38:  485]. 

Judgment  affirmed. 

Mr.  Justice  Brown  dissenting: 

Did  the  statute  of  Kansas  require  broadly 
that  the  prosecutor  in  every  criminal  case 
89 1  should  tie  lield  liable  tor  costs,  1  *sbou1d 
have  felt  much  le^s  hesiiatiun  in  accedini?  to  the 
views  of  the  majority  of  the  court,  since  the 
name  of  the  prosecutor  can  easily  be  ascer- 
tained, either  from  the  orieinal  complaint,  by 
an  inspection  of  the  record,  or  from  the  testi- 
mony upon  the  trial,  and  I  have  no  doubt  that 
it  is  within  the  competency  of  the  legislature 
to  make  him  responsible  for  such  costs. 

But  the  difficulty  with  the  statute  in  ques- 
tion is  that  it  makes  him  responsible  only  upon 
the  contingency  that  the  prosecution  was  insti- 
tuted without  probable  cause  and  from  mali- 
cious motives,  and  authorizes  tlie  jury  to  find 
this  fact  from  the  testimony  introduced  upon 
the  trial  of  the  principal  case,  without  giving 
the  prosecutor  any  opportunity  of  rebuttiug 
such  testimony,  by  proving  that  the  prosecu 
lion  was  instituted  in  good  faith,  and  with 
probable  cause  to  believe  that  the  defendant 
WHS  guilty.  Such  evidence  would  be  obyi- 
ously  incompetent  in  the  principal  case,  since 
the  very  testimony  that  would  tend  to  show 
probable  cause  and  acquit  him  of  malicious 
motives  would  also  tend  to  prejudice  of  the  de 
fendant,  and  would  be  inadmissible  against 
him.  For  example,  suppose  A  should  make  a 
complaint  against  B  for  larceny,  and  i>Don  the 
trial,  either  by  reason  of  the  death,  illuess,  or 
absence  of  his  witnesses,  or  through  the  efforts 
of  B  and  his  friends  to  spirit  them  away,  he 
might  be  unable  to  offer  any  testimon 3*  against 
bim.  of  course  B  would  be  acquitted  and  A 
would  be  adjudged  guilty  of  haviug  insti- 
tuted the  prosecution  maliciously  and  without 
probable  cause,  notwithstandini;  that  he  mi^ht 
have  been  able  to  show  that  he  had  made  the 
complaint  upon  the  statement  of  these  wit- 
ne*^«s  that  they  had  seen  B  take  the  property, 
and  had  afterwards  seen  it  in  his  possession. 
Such  testimony  would  obviously  not  have  been 
admissible  upon  the  trial  of  B,  since  it  would 
not  only  haya  beea  hearsay,  but  would  have 
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seriously  prejudiced  him  in  the  eyes  of  the 
jury.  At  the  same  time,  it  would  be  obviously 
necessary  to  the  exoneration  of  A. 

It  is  a  fatal  objection  to  the  statute  that  it 
undertakes  to  settle  in  one  trial  the  rignts  of 
two  parties  to  a  criminal  cause  whose  Interests 
are  adverse,  and  to  try  two  distinct  and  dis- 
connected  issues.  oiV ,  the  guilt  of  the  principal 
defendant  and  *the  innocence  of  the  pros  lUll 
ecutor,  upon  testimony  applicable  to  but  one  of 
such  issues.  It  seema  to  me  entirely  clear  that, 
if  the  prosecutor  can  be  subjected  to  a  iudg- 
mentfor  costs  and  to  imprisonment,  without 
being  able  to  lay  before  the  jury  the  testimony 
which  would  tend  to  his  arquittal.  lie  is  de- 
prived of  his  liberty  and  propeit^  without  due 
process  of  law,  within  the  meaning  of  the  14ih 
Amendment. 

Notwithstanding  that  this  was  a  prosecution 
for  libel,  in  which  it  might  be  expected  that 
the  motives  of  the  pros(*cutor  would  appear 
more  clearly  than  in  ordinary  prosecutions, 
the  statute  appears  to  have  worked  a  peculiar 
hardship  upod  the  defendant.  As  stated  in 
the  opinion  of  the  c^iUrt,  after  the  verdict  whs 
rendered,  Lowe  Cuv^ved  to  set  the  same  aside 
so  far  as  it  bore  against  him,  upon  the  ground 
that  he  had  not  t^en  heard,  and  could  not  be 
heard,  in  his  own  defense,  and  also  movc*d  in 
arrest  of  judgment  upon  the  same  groimi,  but 
the  court  denied  bovh  motions,  and  u|x)n  appeal 
to  the  supreme  court  that  court  held,  follow- 
ing in  that  particular  Stfite  v  Zimmerman,  81 
Kan.  8.5,  that,  under  §  826  of  the  Criminal 
Code,  above  cited,  the  court  had  no  power  to 
set  a«ide  a  verdi(*t  of  acquittal,  and  that  ii  was 
equally  powerless  to  set  aside  the  verdict 
against  the  prosecutor,  inasmuch  ns  it  was  a 
part  of  the  verdict  of  acquittal.  In  delivering 
the  opinion,  the  court  says:  "The  forceof  an- 
other universal  practice  of  courts  everywhere 
ou^ht  to  be  adverted  to,  and  that  is  that  when 
a  jury  returns  a  verdict  of  not  guilty  in  a 
criminal  case  the  trial  court  has  no  power  to 
set  it  aside  or  modify  ii  in  any  respect.  These 
findings  against  the  prosecuting  witness  were  a 
part  of  a  verdict  of  a  jury  in  a  criminal  c:ise, 
wherein  express  power  by  statutory  enactment 
is  given  a  jury  to  determine  both  the  law  nnd 
the  facts.  The  trial  court  has  no  p<iwer  to  in- 
terfere with  that  verdict  in  any  prejuJicial  re- 
spect, and  this  court  is  as  powe  less  as  the 
court  l>elow."  In  neither  the  principal  opinion 
nor  in  the  opinion  upon  motion  for  a  rehearing 
was  there  any  intimation  that  the  prosecutor 
had  been  or  could  be  heard  in  his  own  defense, 
notwithstanding  his  whole  case  was  rested 
upon  that  ground. 

It  results  then  that,  under  the  construction 
given  by  the  ^supreme  court  to  thisstatuie.[l>l 
the  verdict  and  judgment  against  the  prosecutor, 
however  unjust  it  may  l)e.  is  one  which  no 
court  has  power  to  set  aside,  because  it  is  a 
part  of  the  verdict  of  acquittal  of  the  def  nd- 
ant  in  the  principal  action,  and  the  court  can- 
not set  aside  one  part  of  the  verdict  without 
setting  aside  the  whole.  If  any  further  argu- 
ment were  needed  to  satisfy  one  of  the  great 
injustice  of  this  statute,  it  would  aeem  that 
this  construction  supplied  it. 

The  unnecessary  hardship  of  the  statute  ia 
the  more  manifest  when  compared  with  cer- 
tain sections  of  the  Revised  Statutea  of  tb^ 
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United  States  having  a  similar  object.  Thus, 
by  §  970,  wbeu,  in  certain  prosecutions  iosti- 
tuicd  by  a  collector  of  customs  or  other  officer, 
judgment  is  rendered  for  the  claimant,  but  it 
uppears  to  the  court  that  there  was  reasonable 
cause  for  the  seizure,  the  court  shall  cause  the 
proper  certificate  thereof  to  be  entered,  and 
the  clniroant  shall  not  be  entUled  to  costs  nor 
the  pro?!(C  .tor  be  liable  to  suit.  In  such  case 
the  ciiiilicaleis  granted  or  refused  by  the  court 
upon  a  hoarinir  of  both  parties  subsequent  to 
the  trial  of  the  mHin  i  sue  and  upon  motion  of 
the  United  Stales  for  such  certificate.  Averill 
V.  Snift/i,  84  U.  S.  17  Wall.  82  [21:  6131; 
Unikd  States  v.  Frenchs,  106  U.  S.  160  [27: 
1281,  IBBlalchf.  547;  The  City  of  Mexico,  25 
Fed.  Hep  924. 

A  similar  procedure  is  contemplated  by 
§975,  makinir  the  informer  or  plaintiff  in  a 
penal  stiiiute  liable  for  costs,  unless  he  be  an 
officer  of  tlie  United  States  authorized  to  com- 
mence such  prosecution,  and  the  court,  at  the 
trial  in  open  court,  certifies  upon  the  record 
that  there  was  reasonable  cause  for  commencing 
the  same.  So  also,  by  ^  989,  it  is  made  the  duty 
of  the  court  to  certity  that  there  was  probable 
cause  for  certain  acts  done  by  the  collector  or 
other  officer,  under  which  it  has  been  decided 
that  the  certificate  may  be  granted  by  anotlier 
judj;e  than  the  one  before  whom  the  verdict 
was  rendered,  an<i  after  an  execution  has 
issued,  as  well  as  before.  Cox  v.  Barney,  14 
Blatchf.  2b9.  In  all  these  casea  a  separate 
fin'ling  by  the  court  is  evidently  conlem 
pi  a led. 

Indeed,  in  ?  327  of  the  Code  of  Criminal  Pro- 
cedure <»f  Kansas,  immediately  following  the 
iyj]  section  by  authority  of  which  'judgment 
was  entered  in  ibis  case,  it  is  provided  that  "if  a 
person  charged  with  a  felony  shall  be  discharged 
by  the  officer  taking  his  examination,  or  if  recog- 
nized or  commuted  for  any  such  offense,  and 
no  indictment  or  inforn^ation  be  preferred 
aguinst  him,  the  cost  shall  be  paid  by  the  pros- 
ecuting; witness,  unless  the  court  shall  find 
tlDit  there  was  probable  cause  for  instituting 
the  prosecution,  and  that  the  same  was  not  in- 
siitued  for  malicious  motives."  This  section 
is  a;»parenlly  not  obnoxious  to  the  objection 
attove  made,  since  it  contemplates  a  hearing 
by  the  court  upon  the  question  of  probable 
cause  and  the  motive  for  the  prosecution. 

In  state,  McUraw,  v.  Ensign,  11  Neb.  529,  the 
supreme  court  of  Nebraska,  construing  a  stat- 
ute snuilar  to  the  one  in  question,  held  that 
the  legislature  had  exceeded  its  power.  "The 
mere  failiire,*  said  the  court,  *'to  prove  the 
chnrge  made  in  a  complaint  is  not  conclusive 
evidence  of  the  want  of  probable  cause  or  of 
mabce.  A  party  may  be  convinced  of  the  ex- 
istence of  a  tippling  or  gambling  shop  at  a  cer- 
tain place,  or  of  other  means  by  which  the  mor- 
als of  the  community  are  coirupted  or  de> 
ba.-««ed.  and  \et  upon  the  trial,  from  the  pecu- 
liar or  secret  Daiure  of  the  business,  may  be 
unable  to  prove  the  charge.  Does  such  a  case 
upon  the  trial  assume  the  form  of  a  contest  be- 
tween the  accused  and  accuser  as  to  which 
shall  be  imprisoned?    We  think  not." 

I  do  not  think  it  constitutional  to  so  frame  a 
criminal  law  as  to  make  ii  incumbent  upon  the 
prosecutor  to  enter  a  complaint  at  the  peril  of 
bein^  mulcted  io  costs,  in  case  the  proeecutioD 


was  malicious,  without  giving  bim  an  oppor- 
tunity of  showing  that~  the  complaint  was 
made  in  good  faith  and  with  probable  cause  (o 
believe  that  the  defendant  was  guilty. 

For  these  rea.<;ons  1  am  unable  to  concur  in 
the  opinion  of  the  court. 


NORTHERN  PACIFIC  RAILROAD    [OS 

COMPANY,  PIJBI.  in  Err., 

c. 

OLE  J.  EGELAND. 
(See  S.  C.  Reporter's  ed.  93-90.) 

Contributory  negligence, 

Ck>ntrlbutory  neglljrence  of  a  member  of  a  section 
crew  la  Jumpinp:  from  a  train  ?oin(r  about  4  miles 
per  hour  to  a  station  platform  in  broad  duyliflrht. 
In  obedience  to  tbe  command  of  the  conductor, 
who  was  bis  direct  superior,  and  after  fellow  la- 
borers had  Jumped  and  landed  salely,  be  being 
injured  thereby,  is  not  so  obvious  as  to  be  a. 
necessary  legal  conclusion,  but  is  a  question  for 
the  Jury. 

[No.  238.] 

Argued   and   Submitted  April  go,  1896.    De- 
cided May  18,  1896, 

Note.— u4«  to  freedom  of  plaintiff  from  confrOm- 
tory  nealiaence,  necotsnry  to  entitle  him  to  recover^ 
see  notes  to  Stokes  v.  Saltonstall.  10:  115. 

A8  to  contributoru  veuliociice;  impuied  neoUgenee; 
veoUgence  of  parent  or  cnild  or  husttand  or  driver: 
iiitvrica(ion,—€e{i  note  to  Union  P.  K.  Co.  v.  Boia- 
ford,  35: 734. 

Contnuutory  negligence,  when  a  queation  for  the 
juiy;  duty  of  court  as  to  directing  verdict:  freedom 
from  contributory  negliaence»  when  may  be  in- 
ferred. 

Whether  the  plaintiff  was  guilty  of  contributing 
to  the  injury  is  gencruUy  a  question  for  tbe  Jury. 
Brehm  v.  Great  Western  R.  Co.  34  Barb.  266: 
Thatcher  v.  Great  Western  R.  Co.  4  U.  C.  C.  P.  543; 
CrLosev  V.  Hestonv-ille,  M.  &  F.  Pass.  EL  Co.  75  Pa. 
83;  Memphis  &  C.  R.  Co.  v.  Whitfield,  44  Miss.  467, 
7  Am.  Rep.  699:  Zerop  v.  Wilmingtoa  ft  M.  R.  Oo.  9 
Rich.  L.  84, 64  Am.  Dec.  763;  Ailender  v.  CbicuKO.  R. 
L  &  P.  R. Co.  37  Iowa.  264;  Sullivan  v.  Philadelphia  ic 
R.  R.  Co.  30  Pa.  234,  72  Am.  Deo.  698:  Thomp.  Cbarg. 
ing  tbe  Jury,  22. 

In  tbe  view  of  some  courts  contributory  negli- 
geoce  is  a  question  for  the  court  where  there  ia  no 
confliot  as  to  the  evidence.  Dublin  v.  Slattery,  L. 
R.  3  A  pp.  Cas.  1201;  Dasoomb  v.  Buffalo  &  S.  L.  R. 
Co.  27  Barb.  221;  Biles  v.  Holmes,  11  I  red.  L.  16; 
TbrlnjfS  v.  Central  Park  R.  Co.  7  Robt.  616;  Vao 
Lien  v.  Scoville  Mfg.  Co.  4  Daly.  554;  Flemming  v. 
Western  P.  R.  Co.  49  Cal.  253;  Pittsburg,  F.  W.  it 
C.  R.  Co.  V.  Evans.  53  Pa.  250;  Grigsby  v.  Cbappell, 
6  Rich.  L.  446;  Castello  v.  Landwehr,  28  Wis.  6:22; 
Louisville  ft  P.  Canal  Co.  v.  Murpby,  9  Bush,  522; 
Gagg  V.  Vettor,  41  Ind.  2^8, 13  Am.  Rep.  3:22. 

The  case  must  go  to  tbe  Jury,  wbere  tbe  facts* 
which  if  true,  would  constitute  evidence  of  oegli- 
gence,  are  controverted.  SaltonstaU  v.  6tocktoii« 
Taney,  11;  Pittsburg  ft  C.  R.  Co.  v.  Andrews,  33  Md. 
329. 17  Am.  Rep.  668:  Chicago  City  R.  Co.  v.  Young 
62  111.238;  Bernhardt  v.  Rensselaer  ft&  B.tX).32 
Barb.  166. 

It  it  appear  that  the  plaintiff  was  injured  in  con- 
sequence of  having  voluntarily  put  his  arm  out  of 
the  window  of  a  railway  coach  be  cannot  recover* 
Yet,  if  there  is  a  conflict  of  testimony  as  to  bow  his 
Win  mate  to  be  tliua«zpoted,  the  caae  must  go  to 
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IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  to 
review  a  judgment  of  that  court  afflrmin^  the 
Judgment  of  the  United  States  Circuit  Court 
for  the  District  of  Minnesota,  Fourth  Division, 
in  favor  of  the  plaintiff,  Ole  J.  Kpeland»  in  an 
action  brought  by  him  against  the  Northern 
Pacific  Railroad  Company,  defendant,  for 
damages  sustained  by  him  by  reason  of  the 
negligence  of  the  agents  and  servants  of  the 
company.     Affirmed, 

See  same  case  below,  12  U.  S.  App.  271. 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  W.  Bunn,  for  plaintiff  in  error: 

Except  in  unusual  circumstances,  it  is  neg- 
ligence to  jump  from  a  moving  train. 

Oarett  y.  Mancf tester  d  L,  R.  Co,  16  Gray, 
501,  77  Am.  Dec.  422;  Hartey  v.  Eastern  R, 
Co.  116  Mass.  260;  Solomon  ▼.  Manhattan 
R.  Co.  103  N.  Y.  487.  57  Am.  Rep.  760;  Je^oell 
V.  Chicago,  St,  P,  d;  M.  R  Co.  54  Wis.  610, 41 
Am.  Rep.  63;  Bvtler  v.  Si.  Paul  d  D.  R,  Co. 
59  Minn.  185. 


The  defendant  in  error  must  excuse  himself 
for  this  apparently  careless  act,  or  must  be  held 
to  have  assumed  all  the  risks  incident  to  it. 

Baltimore  d  P.  R.  Co,  v.  Jones,  95  U.  8. 
489,  448  (24:  506.  507). 

The  knowledge,  assent,  or  direction  of  the 
company's  agent  as  to  what  he  did  is  imma- 
terial. 

Kresanowski  v.  Northern  P,  R.  Co.  18  Fed. 
Rep.  229,  238-285. 

If  the  act  was  dangerous,  the  danger  was 
known  by  England,  and  the  direction  of  the 
company's  agent  was  immaterial. 

Roul  V  East  Tennessee,  V,  d  G.  R.  Co,  85  (Ja. 
197 

Mr,  Henry  J.  Gjertsen,  for  defendant 
in  error: 

If  the  master  orders  his  servant  into  a  situa- 
tion of  danger,  and  he  obeys,  and  he  is  thereby 
injured,  the  law  will  not  deny  him  a  remedy 
against  the  master  on  the  ground  of  contribu- 
tory negligence  unless  the  danger  was  so  glar- 
ing that  no  prudent  man  would  have  entered 


the  Jury.  Plttsbunf  ft  a  B.  Co.  v.  Andrews,  89  Md. 
829. 17  Am.  Rep.  G68. 

The  case  must  go  to  the  jury  where,  althoufrb  the 
facts  are  not  controverted,  fair-minded  men  might 
differ  as  to  whether  the  inference  of  neffliRence 
Bbould  be  drawn  from  them.  Gaynor  v.  Old  Colony 
ft  N.  R.  Co.  100  Mass.  :f08,  97  Am.  Dec.  96;  Patterson 
V.  Wallace.  1  Macq.  H.  L.  Cas.  748;  Johnson  v.  Hud- 
•on  River  R.  Co.  20  N.  Y.  66,  75  Am.  Deo.  875:  Phlla- 
delphia  ft  R.  R.  Co.  v.  Spearen,  47  Pa.  800,  86  Am. 
Dec.  544:  Seabrook  v.  Becker,  2  Robt.  291;  Haycrof  t 
V.  Lake  Shore  ft  M.  S.  R.  Co.  64  N.  Y.  686. 

And  where  tbe  court  directs  a  verdict  for  the  de- 
fendant, the  plaintiff  is  entitled  to  have  everythinflr 
on  which  bis  rifrht  to  recover  depends,  and  which 
the  proof  tended  to  establish,  regarded  as  proved. 
Btone  V.  Chicago  ft  N.  W.  R.  Co.  47  Iowa,  82, 29  Am. 
Rep.  458:  McClenaghan  v.  Brock,  5  Rich.  L.  17. 

Where  the  facts  are  in  dispute  and  tbe  inferences 
which  fair-minded  men  would  draw  from  them 
are  doubtful,  the  case  should  go  to  the  Jury* 
Nichols  V.  Sixth  Ave.  K.  Co.  88  N.  Y.  181,  97  Am- 
Dec  780;  Sioux  City  ft  St.  P.  R.  Co.  v.  Stout,  84  U. 
S.  17  Wall.  657  r2l:  745);  Femandes  v.  Sacramento 
aty  R.  Co.  52  Cal.  45.  4  Cent.  L.  J.  82;  Detroit  ft  M. 
R.  Co.  V.  Van  Steioburg,  17  Mich.  99;  State  v.  Man- 
cheater  ft  L.  Railroad,  52  N.  H.  529;  Gaynor  v.  Old 
Colony  ft  N.  R.  Co.  100  Mass.  208,  97  Am.  Dec.  96; 
McGrath  v.  Hudson  River  R.  Co.  82  Barb.  144; 
Bridgea  v.  North  London  R.  Co.  L.  R.  7  H.  L.  213; 
Beers  v.  Houratonic  R.  Co.  19  Conn.  566:  Vinton  v. 
Schwab.  82  Vc.  612:  Pennsylvania  Canal  Co.  v. 
Bentley,  66  Pa.  84:  Wyatt  v.  Citizens*  R.  Co.  55  Mo. 
4a5;  Jenkins  v.  Little  Miami  R.  Co.  2  Disney,  49. 

llie  qui-stion  of  negligence  is  for  the  jury  when 
there  Is  a  substantial  doubt  as  to  the  facts  or  as  to 
the  inferences  to  be  drawn  from  them.  (Crissey  v. 
Hestonville.  M.  ft  F.  Pass.  R.  Co.  75  Pa.  88;  Barton 
T.  St.  Louis  ft  L  M.  R.  Co.  52  Mo.  253, 14  Am.  Rep. 
418);  and  it  ia  for  the  court  only  where  the  facts  are 
undisputed,  and  the  infert^noe  of  negligence  is 
dear.  Dickens  v.  New  York  C  R.  Co.  1  Abb.  App. 
Dec  504. 

Where  the  court  can  see  from  the  undisputed 
evidence  that  the  defendant  was  guilty  of  negli- 
renoe,  it  will  set  the  verdict  aside  fOr  the  defend- 
ant and  award  a  venire  dt  novo,  Derwort  v. 
Loomer,21  Conn.  246;  Thomp.  Charging  the  Jury, 
28. 

Where  there  is  no  evidence  having  a  tendency  to 
1»x>ve  tbe  Issue  the  court  may  so  instruct  the 
juiy.  Tlion  r.  Yawn,  15  Oa.  491,  60  Am.  Dec.  708; 
fioiand  V.  Miasouri  R.  Co.  86  Mo.  484:  Meyer  v.  Pa- 
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ciflc  Railroad,  40  Mo.  151;  Vinton  v.  Schwab.  32  Vt. 
612;  Thomp.  Cbarginj;  the  Jury,  44. 

In  the  Federal  courts  before  the  evidence  is  left 
to  the  Jury,  there  is,  or  may  be,  in  every  case,  a 
preliminary  question  for  tbe  Judge,  not  whether 
there  literally  is  no  evidence,  but  whether  there 
is  any  evidence  upon  which  the  Jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it, 
upon  whom  the  burden  of  proof  is  imposed. 
Marion  County  Comrs.  v.  Clark,  94  U.  S.  284  (24:  62n 
Parks  V.  Ross.  62  U.  S.  11  How.  873  (18: 735';  Hick- 
man V.  Jones,  76  CJ.  S.  9  Wall.  201  (19:  553);  Merch- 
ants*  Nat.  Bank  v.  State  Nat.  Bank,  77  U.  S.  10 
Wall.  637  (19: 1015);  Pawiing  v.  United  States,  8  U.  S. 
4  Cranch,  222  (2:  602):  Pleasants  v.  Fant,  89  CJ.  S.  23 
Wall.  122  (22:  783);  Schuylkill  ft  D.  Improv.  Co.  v. 
Munson,  81  U.  S.  14  Wall.  448  (20:  872);Schuchardt  v. 
Allen,  68  U.  S.  1  Wall.  350  (17:  6i2);  Bank  of  United 
States  V.  Smith,  24  U.  S.  11  Wheat.  171  (6:  443). 

Tbe  English  courts  and  some  of  the  state  courts 
hold  a  similar  doctrine  to  tbe  Federal  courts.  Jewell 
V.  Parr,  13  C.  B.  916;  Toomey  v.  London,  B.  ft  S.  C.  R. 
Co.  8  C.  B.  N.  S.  150;  Whelton  v.  Hardlsty,  8  El.  ft  Bl. 
262:  Giblin  v.  McMuIIen,  L.  R.  2  P.  C.  835;  Ryder  v. 
Wombwell,  L.  R.  4  Exch.  38;  Cooper  v.  Waldron,  60 
Me.  80;  Morton  v.  Frankfort,  65  Me.  46:  Mason  v. 
Lewis,  1  G.  Greene,  494;  Bailey  v.  Kimball,  28  N.  H. 
851;  Colt  V.  Sixth  Ave.  R.  Co."49  N.  Y.  671. 

When  the  evidence  upon  an  issue  ia  uncontra- 
dicted, and  no  circumstances  appear  in  the  case  to 
discredit  it,  and  it  appears  to  the  court  that  a  ver- 
dict contrary  to  this  evidence  could  not  be  sup- 
ported, an  express  direction  should  be  given  to  the 
jury  to  find  in  accordance  with  such  evidence. 
National  Bxch.  Bank  v.  White,  30  Fed.  Rep.  418. 

When  the  case  is  such  that  the  count  would  be 
compelled  to  set  aside  a  verdict,  if  rendered  in  fa- 
vor of  a  party,  because  not  reasonably  supported 
by  the  evidence,  the  court  may  direct  a  verdict  for 
the  opposite  party.  Thompson  v.  Pioneer-Press 
Co.  87  Minn.  285. 

Where  the  evidence  which  has  been  offered  Is  not 
sulBcient  in  law  to  make  out  the  case  of  the  party 
who  offered  it,  it  is  tbe  dutji^of  the  Judge  so  to  in- 
struct the  jury.  Thomp.  Ctiarging  the  Jury,  44; 
Proffat,  Jury  Trial,  II 851-354;  11  Am.  ft  Eng.  Bnc. 
Law.  242.  246;  Nolan  v.  Shickle,  8  Mo.  App.  800; 
State,  Griswold,  v.  Ttiayer,  5  Mo.  App.  420;  Chand- 
ler V.  Von  Roeder,  65  U.  S.  24  How.  227  <16: 684). 

Where  the  question  of  negligence  is  not  wholly 
free  from  doubt,  or  the  evidence  is  conflicttag,  the 
Jury,  not  tbe  court,  must  decide  tbe  case.  Oranve 
ft  N.  Horse  R.  Co.  y.  Ward,  47  N.  J.  L.  MO;  Laavltt 
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into  it,  even  where,  like  the  servaot.  he  was 
not  entirely  free  to  choose. 

2  Thorn  p.  Neg.  974.  975;  Wood,  Master  & 
Servant,  §  387. 

One  who  obeys  the  instructions  and  direc- 
tions of  another  upon  whose  assurance  he  has 
ariuht  to  rely,  cannot  be  charged  with  con- 
tributory negligence  at  the  instaoce  of  such 
other,  in  an  action  against  him  for  iojuries 
susiaiDed  in  attempting  to  follow  out  the  in- 
structions. 

Shearm.  &  Redf.  Neg.  212;  Deering.  Neg. 
§  24;  Patton  v.  Western  JV.  0.  R,  Co,  96  N.  C. 
455;  iV«r  Fork,  P.  d  K  R.  Co.  ▼.  Coulbourn, 
09  Md.  ^80.  1  L  R.  A.  541. 

A  passenger  is  warranted  in  obeying  the  di- 
rectious  of  the  agents  and  servants  of  the  car- 
rier in  boardiog  or  alighting  from  a  moving 
train,  unless  obedience  to  such  directions  ex- 
poses him  to  an  obvious  risk  which  a  prudent 
man  would  not  incur,  but  where  there  is  a 
doubt  whether  the  speed  of  the  iraio  was  so 
rapid  as  to  render  it  clearly  daoeerous  to  get 
off.  that  fact  must  be  left  to  the  jury. 


Kanta* dO,8.L.B,Oo,  Y.Dorough, 72 Tex. 

108. 

The  question  of  negligence  in  any  case  it 
clearly  a  mixed  question  of  law  and  fact  and  is 
never  taken  from  the  jury  except  in  very 
clear  cases 

Filer  yr'  New  Ytyrk  R.  Co.  49  N.  Y.  47,  10 
Am.  Rep  327;  Clark  v.  Eighth  Ave.  R,  Co.  36 
N.  Y.  135.  93  Am  Dec.  495;  Mclntire  v.  New 
York  C.  R.  Co.  87  N  Y.  287;  ^taoer  v.  Ridg$ 
Ave.  Pass.  R.  Co.  119  Pa.  70;  Conner  v.  Citi- 
zens' Street  R.  Co.  105  Ind.  62,  55  Am.  Rep. 
177;  Pennsylvania  Co.  v.  Uoagland,  78  Ind. 
203;  Lake  Erie  <k  W.  R  Co.  v.  Fix,  88  Ind. 
381,  45  Am.  Rep  464;  Terre  Haute  dk  I.  R.  Co. 
V.  i^McA;.  96Ind.846,49Am  Rep  169;6Y. /x?i/w, 
/.  M.  dk  S.  R.  Co.  V.  CantreV,  37  Ark  519,  40 
Am.  Ren.  105;  Fmolery.  Baltimore  dt  0.  R  Co. 
18  W.  Va.  579;  Hickey  v.  Boston  dt  U  R.  Co. 
14  Allen,  429;  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  147,  62  Am.  Dec.  323;  Philadelphia  dt 
R.  R.  Co.  V.  Boyer,  97  Pa  91;  Indianapolis  dk 
St.  L.  R.  Co.  V.  Horst.  93  U  8.  297  (2  5;  900); 
St.  Louis,  LM.di  S.R.Oo.v. Person,  49  Ark.  182. 


V.  ChicafTO  &  N.  W.  R.  Co.  64  Wis.  228;  Nurum  v. 
IMttfiburg,  C.  &  8t.  L.  R.  Co.  30  W.  Va.  228;  Ferry  v, 
MaiibnttHn  R.  Co.  22  Jones  &  S.  325:  Drevis  v.  Woods. 
71  Wis.  3^:  Baldwin  v.  St.  Louis.  K.  &  N.  W.  R.  Co. 
7*^  Iowa.  45;  O'Hare  v.  Crilcaffo  ft  A.  R.  Co.  06  Mo. 
062:  Craheil  v.  Wapello  Coal  Co.  68  Iowa,  751:  Tyler 
V.  New  Fork  ft  N.  B.  K.  Co.  137  Ma  ss.  238;  Stoker  v. 
Minneapolis.  88  MIdd.  478;  Texas  ft  P.  R.  Co.  V.Levi, 
GO  Tvx.  674. 

NegllKeDce  is  ordiDaiily  a  question  for  the  Jury, 
but  only  when  the  faots  would  authorize  the  Jury 
to  infer  it.  Sutton  v.  New  York  a  ft  H.  R.  K.  Co. 
66  N.  T.  243. 

The  doorrine  that  a  mere  sdntiUa  of  evidence  is 
suflBcient  to  send  the  cnse  to  the  Jury  is  now  virtu- 
ally discarded  in  American  courts,  and  wholly  eo  in 
the  English  courts.  1 1  Am.  ft  Eng.  Eno.  Law.  243; 
Shearm.  ft  Redf.  Neir.  i!  66;  Schuylkill  ft  D.  Improv. 
Co.  V.  Munson,  81  U.  S.  14  Wall.  442,  448  (20:  867.  872<; 
Smith  y.  Sioux  City  ft  P.  EL  Co.  16  Neb.  683;  Hatha- 
way V.  East  Tennessee,  V.  ft  G.  R.  Co.  20  Fed.  Rep. 
401;  Parks  v.  Rost;,  62  U.  S.  11  How.  873  (13:  785); 
Pleasants  v.  Fant,  80  U.  S.22  WalL  U6,  m  «22: 780, 1 
782). 

The  court  cannot  take  the  matter  from  the  Jury 
when  there  is  any  evidence  tendinir  to  prove  the 
issue.  Robinson  v.  Louisville  ft  N.  R.  Co.  2  Lea, 
604;  Dick  V.  Indianapolis,  C.  ft  L  R.  Oo.  88  Ohio  St. 
880:  Shearm.  ft  Redf.  Neg.  1 66;  Meroier  v.  Mercler, 
48Ga.823. 

When  the  faots  are  disputed,  or  more  than  one 
Inference  can  be  fairly  dra  w«  from  them  as  to  the 
care,  or  want  of  care,  of  the  plaintiff,  the  question 
of  contributory  neirlifirence  is  for  the  Jury.  Ct^iey, 
Torts.  666  671;  Pierce.  Railroads.  811  et  seq.:  Whar- 
ton, Neg.  1420:  Patterson,  Railway  Accident  Law, 
M  382.  384:  2  Thomp.  Neir.  p.  1178, 126,  p.  1230, 1 13; 
Beach,  Con t rib.  NeR.  1 163:  Huthaway  v.  East  Ten- 
nessee, V.  ft  G.  R.  Co.  20  F()d.  Rep.  480;  North  Penn- 
sylvania R.  Co.  V.  Heileman,  40  Pa.  60, 88  Am.  I>ea 
482. 

When  the  question  arises  upon  a  state  of  faots 
on  which  reasonable  men  may  fairly  ■rrlve  at  dif- 
ferent conclusions,  the  fact  of  nefrligence  cannot 
be  determined  until  one  or  the  other  of  these  oon- 
ciusioos  has  been  drawn  by  the  Jury.  The  infer- 
ences to  be  drawn  from  the  evidence  must  either 
be  certain  and  incontrovertible,  or  they  cannot  be 
decided  by  the  court.  Detroit  ft  M.  R.  Co.  v.  Van 
Btelnburff.  17  Mich.  00;  Hart  v.  Hudson  River 
Bridge  Co.  80  N.  7.1S22;  Ross  v.  Providence  ft  W.  R. 
Oo.  16  R.  L 140;  Fear  V.  Hannibai  ft  Bu  J.  B.  Oo.  88 


Mo.  300;  LehiRh  Valley  R,  Co.  v.  Greiner.  113  Pa.  600; 
Strand  v.  Chicago  ft  W.  M.  R.  Co.  64  Mich.  216; 
Fernandes  v.  Sacremento  City  R.  Co.  52  Cal.  46.  4 
Cent.  L.  J.  82;  Jochem  v.  Robinson,  66  Wis.  638, 67 
Am.  Rep.  208. 

But  when  the  facts  are  undisputed,  and  but  one 
inference  regarding  the  care  of  the  plaintiff  can  be 
drawn  from  them,  the  question  is  one  of  law  for 
the  court.  Beach,  Contrib.  Neg.  1 162:  Todd  v.  Old 
Colony  ft  F.  R.  R.  Co.  3  Allen.  18, 80  Am.  Dec.  40;  Mer- 
rill V.  North  Yarmouth.  78  Me.  200,  57  Am.  Rep.  704: 
Larmore  v.  Crown  Point  Iron  Co.  101  N.  Y.  301, 64 
Am,  Rep.  718;  Pierce  v.  Whiicomb.  48  Vt.  127.  21  Am. 
Rep.  120:  Tolman  v.  S3  recuse,  B.  ft  N.  Y.  EL  Co.  06 
N.  Y.  108.  60  Am.  Rep.  UO;  Schotleid  v.  Chicago.  M. 
ft  St.  P.  R.  Co.  114  U.  S.  616  (20: 224>:  Indianapolis  v- 
Cook,  00  Ind.  10:  Lehigh  VaUey  R.  Co.  v.  Greiner, 
113  Pa.  600:  Filer  v.  New  York  a  R.  Co.  40  N.  Y.  47, 
10  Am.  Rep.  327;  Reading  ftC.  R.  Oo.  v.  Ritchie,  UK 
Pa.  425. 

Freedom  from  contributory  negligence  need  not 
be  shown  by  direct  testimony,  but  the  absence  of 
any  fault  on  the  part  of  the  plaintiff  may  be  in- 
ferred from  the  circumstances  of  the  case  in  con- 
nection with  the  ordinary  habits,  conduct,  and  mo- 
tives of  men.  Greany  v.  Long  Island  BL  Co.  101 
N.  Y.  423;  Eastwood  v.  Retsof  Min.  Co.  86  Hun,  01; 
Boyoe  v.  Manhattan  R.  Co.  118  N.  Y.  314:  John- 
son  V.  Hudson  River  R.  Co.  6  Duer,  633;  Galvln  v. 
New  York,  112  N.  Y.  228:  Van  TaseeU  v.  New  York* 
L.  B  ft  W.  R.  Co.  1  Misc.  200:  Atkinson  v  Abraham, 
46  Hun.  288:  Ford  v.  Lyons.  41  Hun.  612;  Martin  v. 
New  York,  O.  ft  W.  R.  Co.  62  Hun,  181;  Barry  v. 
New  York  C.  ft  H.  R.  R.CO.03N.  Y.204.44Am. 
Rep.  877;  Gottlieb  v.  New  York.  L.  B.  ft  W.  R  Co. 
100  N.  Y.  467:  Daley  v.  Schaaf,  28  Hun.  816:  Gonlln 
V.  Rodgers.  80  N.  Y.  S.  R.  61;  Stuber  v.  McEntee, 
142  N.  Y.  206;  McLean  v.  SUndard  Oil  Co.  W  N.  Y. 
S.  R.  626;  Meek  v.  New  York  C  ft  H.  B.  B.  Co.  60 
Hun.  488. 

T^e  inference  that  the  person  injured  exercised 
due  care  may  be  inferred  from  thecircumstanoes 
of  the  case.  Schwandner  v.  Birge.  83  Hun.  186; 
Atkinson  v.  Abraham.  45  Hun,  288;  Ford  v.  LyouK 
41  Hun.  512;  Jones  v.  New  York  a  ft  H.  R.  R.  Co. 
28  Hun,  364. 

Where  the  person  injured  was  In  the  perform- 
ance of  a  lawful  act  or  in  the  line  ot  his  duty,  the 
presumption  it  that  at  least  ordinary  care  was 
used.  Lansing  v.  Stone,  87  Barb  16;  OabiU  v.  Hil- 
ton, 106  N.  Y.  6Ul 
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Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court : 

This  action  was  brought  In  the  United  States 
circuit  court  for  the  district  of  Minnesota, 
fourth  division,  by  the  plaintiff  against  the 
railroad  company  to  recover  damages  which 
be  ailcced  he  had  sustained  by  reason  of  the 
De<rlect  of  the  agents  and  servants  of  the  com- 
panv.  The  plaintiff  bad  a  verdict,  and  the  judg- 
ment entered  thereon  i^as  afBrmed  by  the 
United  States  circuit  court  of  appeals  for  the 
eipiilh  circuit.     13  U.  8.  App  271. 

The  questions  in  the  case  arise  on  the  excep- 
tions taken  to  the  refusal  of  tbe  court  to  in- 
atrurt  tbe  jury  as  follows: 

"Fiist.  That  there  is  no  neeligence  shown 
04]  on  tbe  part  of  *the defendant  which  would 
entitle  the  plaintiff  to  recover  a  verdict  against 
the  defen'lant. 

"Second.  That  even  if  there  sho\ild  be  any 
negligence  shown  on  tbe  part  of  tbe  defend- 
ant, yet  tbe  plaintiff  was  guilty  of  such  con- 
tributory negligence  (bat  be  could  not  recover 
In  this  action." 

Tbe  only  frround  for  a  new  trial  ureed  upon 
US  has  been  the  second  of  the  two  just  stated, 
and  we  shall  confine  tbe  discussion  to  that 
groiiDd  alone. 

Upon  the  trial  evidence  was  given  upon  the 
part  of  tbe  plaintiff  tending  to  show  that  be 
was  one  of  a  srction  crew  going  out  to  work  on 
tbe  defendant's  road  and  comiug  back  daily. 
He  and  the  rest  of  the  crew  were  brought  to 
their  work  and  taken  back  from  It  by  tbe  de- 
fendant in  a  train  consisting  of  a  caboose  and 
several  flat  cars  drawn  by  an  engine,  all  under 
tbe  control  of  one  Potter,  tbe  conductor.  Pot- 
ter controlled  all  tbe  men.  including  plaintiff, 
from  tbe  time  ihey  boarded  tbe  work  train  in 
the  morning  until  they  left  tbe  train  in  tbe 
evening  and  during  the  day  directed  tbe  men, 
including  the  plaintiff,  what  work  to  do.  Re 
turning  on  the  train  from  bis  day's  work  by 
daUiL'bt  on  September  18,  1*^90,  plaintiff  was 
in  the  caboose,  as  it  neared  the  Lake  Park  sta- 
tion, where  be  and  some  others  of  tbe  crew 
were  to  leave  tbe  train.  Tbe  train  slowed 
dewn  as  it  came  to  the  station  and  was  run- 
ning between  4  and  5  miles  an  hour  when 
Potter,  the  conductor,  gave  orders  to  the  men 
to  get  off.  Three  of  the  crew  jumped  down 
upon  tbe  platform  of  tbe  station,  which  was 
about  a  fool  below  the  car  step.  They  landed 
•afely.  and  plaintiff  was  then  ordered  by 
Potter,  the  conductor,  to  Jump.  He  threw 
bis  shovel  and  dinner  pail  on  the  platform  so 
that  he  might  more  easily  get  off  himsulf,  and 
then  Jumped  in  tbe  direction  in  which  the  train 
was  moving,  supp  sing  that  was  the  safest  way. 
Ue  landed  on  the  plaijform.  and  then  in  some 
way  fell  and  hurt  himself.  He  jumped  because, 
•8  be  said,  be  was  told  to  by  the  conductor,  and 
because  be  thought  be  could  do  so  safely,  or  the 
conductor  would  not  have  given  the  order. 
He  relied  on  the  conductor's  direction  at  the 
time  be  jumped,  and  at  that  time  the  train, 
95J  *whtcb  bad  been  slowing  up,  was  going 
not  faster  than  4  miles  an  hour. 

These  are  tbe  principal  and  material  points 
In  tbe  case  which  the  plaintiff's  evidence 
tended  to  establish  as  facts  It  must  be  upon 
the  assumption  that  they  are  facts  that  the  de- 
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fendant's  requests  to  charge  as  above  set  forth 
are  to  be  treated. 

The  trial  judge,  after  tbe  refusal  to  charge 
as  requested  b^  the  defendant,  did  charge, 
among  other  thmgs,  as  follows: 

"I  instruct  you  that  to  jump  off  a  railroad 
tra^'n  moving  at  a  rate  of  speed  of  4  or  5  miles 
an  hour  is  presumably  a  negligent  act  per 
M,  and  that  in  order  to  rebut  this  pre.«:umpiion  of 
negligence  and  recover  for  an  injury  sustained 
from  so  jumping  tbe  plaintiff  must  satisfy  you 
that  be  was  ordered  and  directed  to  do  so  by  tbe 
conductor,  Potter,  and  he  must  do  that  by  a 
perponderance  of  evidence.  Plaintiff  adrnits 
tbe  jumping,  and  he  attempts  to  excuse  the 
act.  and  in  order  to  do  that  be  must  .satisfy  you 
that  Potter  ordered  and  directed  bim  so  to  do, 
and  also  that  tbe  order  was  calculated  to  divert 
his  attention  from  the  danger  of  jumping,  or 
that  the  order  created  a  situation  which  inter- 
fered with  Ms  free  agency  to  some  extent,  and 
such  order  created  a  confidence  thai  the  at- 
tempt could  be  made  with  safety. 

•  •  •  •  «  •  • 

"If  the  danger  to  be  met  by  jumping  was 
manifestly  great,  if  it  was  obviously  danger- 
ous, so  that  an  ordinarily  prudent  person  in  tbe 
same  situation  wouM  not  have  jumped,  then 
it  was  contributory  necliirence  to  ot>ey  the  di- 
rection of  the  conductor,  if  tbe  same  was  given. 
But  if  tbe  danger  was  not  so  ^reat  under  the 
circumstances  but  that  tbe  plHiuiiff  might  rea- 
sonably believe  that  be  could  obey  it  bv  taking 
proper  care,  particularly  as  his  supeiior  com- 
manded it.  and  if  bis  purpose  was  to  obey  in 
pursuance  of  his  sense  of  duty,  and,  without 
waiting  to  tt^ink  or  consider  tbe  risk  and  dan- 
ger, be  jumped,  then  it  would  not  be  contribu- 
tory negligence  to  obey  and  jump.  So  the 
question  that  presents  itself  for  your  determi- 
nation is  whether,  under  all  the  circumstances 
of  the  case,  if  you  should  come  to  the  determina- 
tion that  this  instruction  or*command  was[ll€l 
given  by  Potter  to  jump  when  tbe  train  was 
running  at  tbe  speed  testified,— whether  the 
plaintiff  under  those  circumstances  bad  the 
right  to  rely  upon  tbe  order:  whether  he  was 
justified  in  reasonably  believing  that  be  could 
make  the  attempt  with  safety.  If  the  order 
was  not  given  and  he  voluntarily  jumped  off 
the  train,  seeing  that  the  others  had  done  sola 
safety,  and  be  thought  be  could  do  tbe  same, 
then  ne  took  the  risk:  and  if,  in  consequence  of 
so  jumping,  he  was  injured  be  could  uot  re- 
cover because  it  would  be  contritnitory  negli- 
gence on  his  part.  On  the  other  hand,  if  the 
company  was  negligent  and  brought  this  in- 
jury upon  the  plaintiff  entirely  by  its  negli- 
gence and  without  any  fault  on  bis  part,  —if  you 
find  that  from  tbe  evidence,  then  the  question 
would  be,  What  compensation  shall  he  have  tor 
tbe  injuries  he  has  sustained,  or  what  amount 
will  remunerate  him  for  tbe  injury  he  bassuf* 
feredr* 

Tbe  charge  as  above  given  was  duly  ex- 
cepted to  by  tbe  plaintiff  in  error,  and  it  is  now 
urged  on  its  behalf  that  it  was  erroneous  to 
submit  tbe  question  of  contributory  negligence 
on  the  part  of  tbe  plaintiff  to  tbe  jury,  ana  that 
tbe  court  should  have  decided  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  such  negli- 
gence, and  should  have  Uistructed  the  juty  to 
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return    a    verdict  for  the  dcfeodaot  on  that 
ground. 

Two  CflFes  arc  cited  od  behalf  of  the  com- 
pany as  authority  for  the  position  taken  on  its 
behalf.  They  are  Raltimore  db  P.  R.  Co.  v. 
Jones,  95  U.  8.  489  [24:  506 1;  and  Kremnowski 
V.  ^ortfiern  P.  R.  Co,  18  Fed.  Rep.  229.  The 
case  last  cited  follows  the  case  in  95  U.  8..  and 
both  are  claimed  to  be  fatal  to  the  right  of  the 
plaiotiff  to  recover  in  this  action. 

We  think  the  difference  between  the  cases 
cited  and  the  case  at  bar  is  clear  and  material. 
The  persons  injured  in  those  cases  were 
seateo,  in  the  first  case,  on  the  pilot  of  the 
enf;iue,  and  in  the  other  on  the  from  beam  of 
the  engine  with  his  feet  over  the  pilot.  The 
positions  were  most  dan/;erous,  and  the  danger 
was  plain  and  obvious  at  the  first  sight.  No 
other  place  on  either  train  was  as  danircrous, 
and  yet  each  of  the  plaintiffs  stibstantially  se- 
lected his  position  as  a  fit  and  proper  place  to 
ride  in.  The  great  and  obvious  dangerof  the  po- 
97  IsitioDS  *in  which  the  plaintiffs  voluntarilv 
placed  themselves  is  the  material  and  control- 
ling  fact  upon  which  the  cases  were  decided. 
So  great  and  so  obvious  was  the  danger  that 
when  it  was  urged  as  an  argument  in  this  court 
that  the  plaintiff  in  the  Jones  Case  had  been 
ordered  to  ride  where  he  did,  and  that  such  or- 
der constituted  an  excuse,  the  court  replied, 
"as  well  might  behave  obeyed  a  suggestion  to 
ride  on  the  cowcatcher,  or  put  himself  on  the 
track  before  the  advancing  wheels  of  the  loco- 
motive." In  neither  of  the  two  cases  was 
there  in  truth  an  order  to  ride  on  the  pilot.  In 
the  Jones  Case  the  plaintiff  had  been  warned 
about  riding  on  the  pilot  and  forbidden  to  do 
so.  There  was  room  for  him  in  the  box  car 
which  was  a  part  of  the  train,  and  he  could 
have  gone  into  it  in  as  little  if  not  less  time 
than  ii  took  to  climb  to  the  pilot.  The  only 
foundstion  tor  the  claim  that  he  was  directed 
to  do  as  he  did  is  found  in  the  statement  that 
when  the  party  was  about  to  leave  on  their  re- 
turn that  evening  the  plaintiff  was  told  by  Van 
Ness,  who  was  in  charge  of  the  laborers  when 
at  work,  "to  jump  on  anywhere;  that  they 
were  behind  time  and  in  a  hurry  "  To  that 
the  court  remarked:  "The  knowledge,  assent, 
or  direction  of  the  company's  agents  as  to  what 
be  did  is  immaterial.  If  told  to  get  on  any- 
where, that  the  train  was  late  and  he  must 
hurry,  this  was  no  justification  for  taking  such 
a  risk.  .  .  .  His  injury  was  due  to  his  own 
recklessness  and  folly.  He  was  himself  the 
author  of  his  misfortune.  This  is  shown  with 
aa  near  an  approach  to  a  demonstration  as  any- 
thing short  of  mathematics  will  permit." 

In  the  case  in  18  Fed.  Rep.  229,  it  simply 
appeared  that  there  was  not  room  on  the  en- 
gine for  all  the  men  who  wished  to  ride  upon 
their  return  from  their  work,  unless  some 
rode  on  the  pilot.  There  is  no  pretense  of  a 
direction  given  to  ride  there,  and  even  if  there 
had  been  it  would  constitute  no  justification 
for  thus  riding,  under  the  rule  as  given  in  the 
Jones  Case,  supra.  Both  these  cases,  therefore, 
stand  on  the  same  ground,  which  is  the  exceed- 
ingly dangerous  position  taken  by  the  plaintiffs 
upon  the  engines,  the  danger  of  which  was 
open  and  obvious  to  everyone,  and  It  was 
9H]lberefore  held  that  the 'necessary  inference 
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or  legal  conclusion  to  be  drawn  from  these  un- 
contradicted facts  was  that  the  plaintiffs,  ia 
their  choice  of  positions  on  the  engines,  were 
guilty  of  negligence  directly  contributing  to 
the  injury. 

In  this  case  the  question  of  negligence  de- 
pends upon  the  material  difference  in  the  facts, 
and  we  are  of  the  opinion  that  the  inference  to 
be  drawn  from  those  facts  was  not  so  plain  aa 
to  be  a  legal  conclusion,  but  was  one  for  the 
jury  to  determine.  In  this  case  the  plaintiff 
was  a  servant,  a  common  laborer,  in  the  em- 
ployment of  the  company.  He  was  returning 
from  his  work  on  a  train  provided  by  the  com- 
pany, and  that  train  was  under  the  command 
of  Potter,  the  conductor,  who  was  also  the  di- 
rect superior  of  the  plaintiff  and  the  controller 
of  his  movements  while  at  work.  The  plain- 
tiff would  naturally,  therefore,  be  inclined  to 
obey  the  orders  of  such  superior,  particularly 
if  they  were  not  of  an  obviously  very  danger- 
ous character.  Bearing  upon  the  question  of 
danger  was  the  speed  of  the  train  at  the  time 
the  plaintiff  jumped.  It  was  then  g<iing about 
4  miles  per  hour,  quite  slowly;  the  platform 
of  the  station  was  but  about  a  foot  lower  than 
the  car  step;  it  was  broad  daylight;  three  of 
his  fellow  laborers,  in  obedience  to  the  orders 
of  the  conductor,  bad  themselves  jumped  and 
landed  safely  upon  the  platform;  the  plaintiff 
states  that  he  lumped  because  of  this  order, 
and  he  says  he  relied  on  it,  supposing  that  he 
could  jump  safely  or  else  the  order  would  not 
have  been  given.  Taking  all  these  facts  to- 
gether, ought  it  to  be  said,  as  a  necessary  legal 
inference  therefrom,  that  the  plaintiff  in  obey- 
ing this  order  was  ^Ity  of  such  an  obviously 
daneerous  act  as  to  constitute  contributory 
negligence  on  his  part?  The  act  of  jumping 
under  such  circumstances  cannot,  with  anv  re- 
gard to  common  sense,  be  regarded  &s  of  the 
same  obviously  dangerous  character  and  to  as 
great  an  extent  as  that  of  riding  on  the  pilot  of 
an  engine.  If  plaintiff  reasonably  thought  he 
could  with  safety  obey  the  order  by  taking 
care  and  jumping  carefully,  and  if  because  of 
the  order  he  did  jump,  the  jury  ought  to  be  at 
liberty  to  say  whether,  under  such  circum- 
stances, he  was  or  was  not  guilty  of  negligence. 
If  the  train  bad  been  going  at  the  rale  of  80. 
or  even  15,  miles  per  hour,  *the  chance  [99 
of  injury  resulting  from  a  jump  would  have 
l)een  so  great  that  plaintiff  would  proba- 
bly have  obeyed  such  an  order  at  his  own 
risk.  We  think  a  speed  of  4  miles  an  hour, 
considerinc  all  the  facts  hereinatK>ve  detailed 
and  including  the  direction  to  jump,  left  the 
question  of  contributory  negligence  one  for  ihe 
jury.  In  this  respect  we  think  the  trial  judge 
was  correct. 

This  is  a  different  case  from  one  where  a 
would  be  passenger  at  a  railroad  station  at- 
tempts to  board  a  pnssincr  train  while  it  is  iu 
quite  Tapid  motion  because  of  tbt  statement  of 
the  conductor  on  the  train  that,  i'  he  wants  to 
take  that  train  he  must  jump  on  as  it  would 
noi  stop.  Ilvnter  v.  Coffperstown  <t  8,  V.  R.  Co, 
112  N.  y.  371,  2  L,  R.  A.  832.  Here  there 
is  an  element  of  obedience  to  the  cooimand 
given  by  the  person  in  charge  of  the  train  and 
of  the  crew,  and  given  to  a  common  laborer, 
and  upon  a  matter  where  the  jury  might  find 
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the  dan^rer  was  not  so  great  and  so  obvious  as 
to  render  obedience  to  the  order  a  risk  of  the 
person  ol)eyio^. 

The  case  was  left  for  the  decision  of  the  jury 
upon  all  the  facts  to  say:  First,  whether  the 
defendant  was  guilty  of  negligence  in  not  stop- 
ping and  giving  the  order  referred  to;  and, 
second,  if  it  were  thus  guilty,  whether  the 
plaintiff  was  himself  guilty  of  beglfgeoce  con- 
tributing to  the  injury.  The  jury  found  ia 
favor  Of  the  plaintiff  on  both  the  above  ques- 
tions, and  we  do  not  think  that  we  ought  to 
interfere. 

The  judgment  thould  therefore  be  afflrmed. 


100]  COUNT  JOSEPH  TELFENER 


V, 


GEORGE  W.  RUSS. 


(See  8.  a  Reporter's  ed.  100,  lOL) 

Texoi  land — enforcement  of  eontraet  for  pur- 
chase, 

L  An  oflloe  survey  construoted  by  merely  copying 
and  adoptlnfr  the  field  notes  of  a  previous  survey 
made  on  the  ground  for  other  parties  by  other 
surveyors  is  not  sufficient  to  enable  a  purchaser 
to  enforce  an  executory  contract  tor  the  sale  of 
public  lands  under  the  Texas  act  of  July  14, 1879, 
as  amended  Marcb  U,  188L 

IL  In  order  to  enforce  a  contract  for  the  purchase 
of  a  right  in  pubhc  lands  in  Texas  under  an  ap- 
plication for  their  purchase,  the  vendor  must 
show  that  he  has  so  far  com  plied  with  the  law  as 
to  obtain  a  vested  right  to  patents  as  ajrainstthe 
state  on  making  the  required  payments  in  the  rb» 
quired  time. 

[No.  463.] 

Petition  for  Rehearing  Submitted  May  7,  1896, 
Decided  May  18,  1896, 

ON  PETITION  for  rehearing  of  the  above 
entitled  case.     See  same  case.  162  U.  S.  170 
(40 :  930].     Petiv'on  for  rehearing  denied. 
See  same  case  below,  60  Fed.  Rep.  228. 
Messrs,  Clarence  H.  Miller  and  Joseph 
Wheeler  for  petitioner. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

It  is  firmly  established  that  the  state  of 
Texas  cannot,  in  opposition  to  its  wishes,  be 
compelled  to  accept  an  office  survey  con- 
structed by  merely  copying  and  adopting  the 
field  notes  of  a  previous  survey  made  ou  the 
ground  for  other  parties  by  other  surveyors, 
and  that  such  office  surveys  are  not  sufficient 
to  enable  a  purchaser  to  enforce  an  executory 
contract  for  the  sale  of  public  lands  under  the 
act  of  July  14,  1879,  as  amended  March  11, 
1881.  Bacon  v.  State,  2  Tex.  Civ.  App.  692, 
and  cases  cited. 

NOTB.— TTUU  patents  for  Innd  may  he  set  aside  for 
frauds  see  note  to  Miller  v.  Kerr.  6:  381. 

An  to  errorain  surveys  and  descriptions  in  patents 
for  lands,  how  construed,  see  note  to  Watts  v.  Lind- 
tey.  5:423. 

As  to  pre-emption  rights,  see  note  to  dnited  States 
V.  Fltzfferald,  10: 785. 
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We  adhere  to  the  ruling  that  error  was  com- 
mitted by  the  circuit  court  in  the  manner  in 
which  this  matter  of  the  necessity  of  sur- 
veys on  the  ground  was  left  to  the  jury.  We 
also  ioiimated  that  it  seemed  from  the  evi- 
dence, so  far  as  before  us,  that  the  surveys  in 
this  instance  were  not  in  fact  made  on  the 
ground,  but  that  was  not  essential  to  the  de- 
cision. 

Some  expressions  in  our  former  opinion  im- 
plying that  payment  was  a  prerequisite  to  re- 
covery are  complained  jf.  What  we  intended 
to  say  was  that  under  the  pleadings,  and  on 

f)laintill's  contention  as  it  seemed  to  be  pressed, 
t  was  necessary  that  he  should  show  that  he 
bad  'so  far  complied  with  the  law  as  to  have 
obtained  a  vested  right  to  patents  as  agamst 
the  state  on  making  the  required  payments  in 
the  required  time,  and  this  we  thought  he  ha.d 
failed  to  do  as  to  all  the  tracts,  it  being  borne  ia 
mind  thateach  tract  must  be  trcated*as  a[101 
separate  purchase  under  the  statute,  as  held  in 
Paeon  v.  State,  supra,  though  this  contract,  ai 
between  the  parties:,  was  an  entire  contract  for 
the  transfer  of  rights  in  the  many  tracts  neces- 
sary to  make  up  the  agreed  number  of  acres. 
Petition  denied. 


JAMES  MURRAY,    alias   "Greaby    Jim/ 

Plff.  in  Err., 

V, 

STATE  OP  LOUISIANA. 

(See  8.  C.  Reporter^  ed.  101-109.) 

Removal  of  criminal  prosecution  — svbpo^na 
duces  tecum,  when  refused — trror  in  admit- 
ting evidence — atate  law  as  to  jury  commis- 
sioners. 

1.  A  criminal  prosecution  ia  not  removable  to  a 
Federal  court  from  a  state  court  under  U.  8.  Rev. 
Stat.  I!  641,  because  Jury  commissiooers  or  other 
But>ordinate  otticers  have  excluded  colored  citi- 
'zens  from  Juries  because  of  tbeir  race,  if  tbia  has 
been  done  without  authority  derived  from  the 
Constitution  and  laws  of  the  state. 

2,  A  suhpcsna  duces  tecum  may  be  refused  by  the 
court  when  it  does  not  describe  or  refer  to  any 
paper  or  document  which  Is  in  the  possession  of 
the  witness  and  which  is  required. 

8.  Allesred  error  in  admiitinR  evidence  will  not 
be  presumed  to  have  been  injurious,  in  the  ab- 
sence of  a  bill  of  exceptions  d,isclo8iDR  at  least 
the  substance  of  the  evidence  and  of  an  assign- 
ment of  error. 

4.  A  state  Jaw  conferrini?  Judicial  powers  on  Jury 
commissioners  in  selecting  Jurors  does  not  for 
that  reason  conflict  with  the  14th  Amendment  to 
the  Federal  Constitution,  where  the  accused  was 
not  subjected  to  any  different  treatment  than 
that  which  prevails  in  other  cases. 

[No.  718.] 
Argued  April  16, 1896,    Decided  May  18, 1896, 

'ScrriL—As  to  remox>al  of  causes  from  state  to  Federal 
courts  where  United  States  ConMUution,  act  of  Cmu- 
gress,  or  treaty  comes  in  questUm^  see  note  to  Little 
York  Gold  Wash.  &  W»  Co.  v.  Keyea,  24:  656. 

As  to  temovcU  of  causes  to  UnUed  Slates  courts  for 
locai  prejudice,  see  notes  to  Gaines  v.  Fuentes,  23c 
624,  and  Jefferson  v.  Driver.  29: 807. 

^8  to  the  ISth^Amendment  to  the  United  States  Con' 
stitMtion,  its  construction  and  effect,  see  note  to 
UBitad  States  v.  Beeae,  23: 688. 
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IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  LouiMaoa  to  review  a  judgment 
of  that  court  afBrmiDg  tbe  judgment  of  tbe 
Criminal  Court  for  tbe  Parisb  of  Orleans, 
Louisiana,  adjudging  Jim  Murrav,  alicLs 
•'Greasy  Jim,"  to  oe  guiby  of  murder.  Af- 
firmed, 
See  same  case  below,  47  La.  Ann.  1424. 

Statement  by  Mr.  Justice  Shlras: 

In  October,  1894,  in.  tbe  criminal  district 
•ourt  for  tbe  parisb  of  Orleans,  state  of  Lou 
isiana.  an  indictment  for  murder  was  found 
against  one  Jim  Murray,  nliat  **Greasy  Jim." 
On  December  18,  1894,  tbe  accused  was  ar- 
raifrnod.  pleaded  not  guilty,  and  was  remanded 
for  fuitlier  proceed ini^s. 

On  January  10,  1895,  Tbomas  F.  Maber.  as 
attorney  for  tbe  accused,  cballenged  tbe  grand 
jury  on  the  srouiid  tbat  it  was^not  a  legally 
constituted  body,  because  tbe  jury  commis- 
sioner bad  discriminated  against  tbe  prisoner 
on  account  of  bis  race  and  color,  by  baving 
excluded  from  the  venire  from  wbicb  tbe  grand 
jur}'  waa  selected  ail  colored  men  or  negroes, 
whicb  action  was  cbarged  to  be  in  conflict 
with  tbe  Constitution  and  laws  of  Louisiana 
and  witb  tbe  Constitution  of  tbe  United 
States. 

To  procure  evidence  to  sustain  bis  said  cbal- 
lenge,  tbe  accused  by  bis  counsel  asked  for  a 
iu^osnn  duces  tecum  directed  to  Francis  C. 
Zacharie,  resristrar  of  ti)e  voters  of  tbe  parisb 
of  Orleans,  calling  on  bim  to  f  urnisb  tbe  total 
number  of  voters  registered  in  tbe  parish;  tbe 
total  number  of  white  voters  registered;  tbe 
total  number  of  colored  voters;  tbe  total  num- 
ber of  whites  and  of  colored  voters  who  could 
sign  their  names  at  the  clof^ing  of  the  retristra 
tion  office  of  the  parisb  previous  to  the  last 
Congressional  election  held  on  November  6, 
1894.  Also  for  a  svbpana  duces  tecum  ad- 
dressed to  the  jury  commissioners  of  tbe  par- 
isb, commanding  them  to  furnish  tbe  court,  on 
tbe  trial  of  the  challenge  to  tbe  grand  jury, 
tbe  names  and  residences  of  8,500  citizens  who 
appeared  before  them  in  tbe  month  of  Septem- 
ber, 1894.  for  qualifications  aa  jurors,  and  tba 
names  and  residences  of  the  1,000  citizens 
whom  they  qualified  and  placed  in  tbe  jury 
wheel,  from  whicb  tbe  grand  jury,  wnich 
found  the  indictmexit  in  the  present  case,  was 
drawn.  These  motions  for  subpoenas  were 
indorsed  by  tbe  minute  clerk  as  follows: 
"Filed  subject  to  orders." 
1U3]  *Oo  February  2,  1895.  tbe  challenge  to 
the  crand  jury  came  on  to  be  beard. 

Apparently  to  save  time,  the  state's  attorney 
offered  in  evidence  and  as  part  of  tbe  present 
record  tbe  evidence  taken  before  another  sec 
tion  of  tbe  court,  in  the  case  of  tbe  State  of 
Louisiana  v.  George  Ueard^  on  a  challenge  to 
tbe  grand  jury,  in  which  similar  grounds  of 
challenge  had  been  made.  Tbe  counsel  for 
the  accused,  who  bad  also  acted  as  counsel  for 
Oeorf^  Heard,  made  no  objection  to  the  filing 
of  tbis  evidence,  but  himself  filed,  as  part  of 
the  present  record,  tbe  assignments  of  error 
and  tbe  bills  of  exceptions  filed  by  bim  in  tbe 
other  case. 

Among  other  tbingatbere  appearedin  tbis  evi- 
dence in  I  b^  case  of  Heard,  and  was  read  to  tbe 
court  in  tbe  present  case,  the  return  of  tbe  re^ia- 


try  clerk,  showing  a  statement  of  legistered 
voters  of  tbe  parisb  of  Orleans  after  tbe  general 
election  of  November,  1892,  vte.;  Total  Dum- 
ber of  voters,  59,262,  of  whom  there  were 
native  white  who  sign,  85,382;  native  bora 
who  make  their  mark,  4.671;  foreign  white 
who  sign,  8,283,  and  who  make  their  mark, 
1.672;  colored  who  sicm,  6,481,. and  who  make 
their  niark,4,2'^.  This  admittcKl  record  coq. 
tained  the  testimony  of  several  deputy  sheriffs, 
who  served  jury  summons,  and  wbicb  went 
to  show  tbat  few  persons  of  color  were  so  sum- 
moned: also  the  testimony  of  the  three  jury 
commissioners,  who  testified  tbat  colored  per- 
sons were  summoned  to  appear  before  tbe  com- 
missioners to  qualify  as  jurors,  and  tbat  there 
were  names  of  colored  persons  in  the  jury 
wheel  from  wbicb  tbis  grand  jury  was  drawn. 
They  testified  tbat  in  taking  names  from  ibe. 
reiristration  list  tbe  commissioners  selected 
them  ^itb  reference  to  their  qualifications  aa 
jurors,  without  regard  to  color;  that  a  great 
many  colored  men  were  summoned,  and  there 
was  no  discrimination  ag:unst  colored  men. 

Tbe  court  held  tbat  the  plaintiff'b  challenge 
was  not  sustained  by  the  evidence;  tbat  while 
it  was  undeniable  tbat  tbe  exclusion  from  tbe 
general  service  of  all  people  of  tbe  African 
race  on  account  of  their  color  would  bean  un- 
lawful abridgement  of  tbe  rights  of  such  citi- 
zens, yet  tbat  the  evidence  did  *not  dis-  [104 
cloflp  such  a  case,  but  showed  that  the  general 
service  was  not  exclusively  made  upof  thenamea 
of 'white  persons,  and  tbat  it  was  clesirly  estab- 
lished that  colored  people  were  not  excluded 
on  account  of  their  race  of  color.  Tbe  chal- 
lenge was  overruled.  To  whicb  action  of  tbe 
court  tbe  accused  by  bis  counsel  took  several 
exceptions,  wbicb  were  duly  allowed  and 
signed. 

Tbe  defendant  then  hj  bis  attorney  made  a 
motion  to  quash  tbe  indictment,  upon  the  alle- 
gation tbat  act  No.  170  of  tbe  AcU  of  1894, 
unfler  tbe  provisions  of  whicb  the  grand  jury 
which  indicted  the  accused  was  organized, 
was  unconstitutional  because  it  did  not  coo- 
form  to  tbe  provisions  of  tbe  state  and  Federal 
Constitutions,  whicb  provide  tbat  there  shall 
be  no  discrimination  on  account  of  race,  cojor, 
or  previous  condition  of  servitude.  The  mo- 
tion to  quash  was  overruled,  and  thereupon 
the  accused  filed  an  application  for  the  remov- 
al of  the  cause  to  tbe  circuit  court  of  the 
United  States.  Tbe  allegations  of  the  petition 
to  remove  stated  tbe  action  of  the  court  in 
overruling  the  challenge  of  tbe  grand  jury, 
and  that  there  was  a  local  prejudice  againat 
the  accused  as  a  colored  man  charged  with 
bavins  murdered  a  white  man,  wbicb  would 
prevent  a  fair  and  impartial  trial  in  any  state 
court.  This  petition  was  filed  in  the  state 
court  on  February  19,  1895.  On  February 
28,  1895,  tbe  trinl  was  commenced,  and  waa 
so  proceeded  in  that  on  March  1, 1895,  tbe  jury 
found  a  verdict  of  guilty. 

On  March  7,  1895,  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  were  filed. 
In  a  petition  accompanying  these  motions  it 
was  made  to  appear  tbat  on  February  26,1895, 
the  accused  had  filed  in  tbe  circuit  court  of  tbe 
United  8tates  a  petition  for  a  writ  of  habeas 
corpus  and  for  an  injunction  forbidding  tbe 
state  court  to  proceed.    No  action  in  tbe  mat- 
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ter  appetn  to  bare  been  taken  by  tbe  United 
States  circuit  court 

Tbe  motion  fur  a  new  trial  and  tbe  motion 
in  arrest  of  judgment  were  refused,  and  on 
Harcb  7,  1895.  'sentence  of  deutb  was  pro- 
nounced agaiost  tbe  accused.  Certain  bills 
of  exceptions  to  tbe  cbarge  and  rulings  of  tbe 
1051  court  were  *8igne(i,  and  an  appeal  to  tbe 
supreme  court  of  Louisiaoa  was  allowed.  On 
Junes,  1895,  tbe  supreme  court  affirmed  tbe 
Judgment  of  tbe  trial  court,  and  by  a  writ  of 
error  tbat  judgment  of  tbe  supreme  court  of 
Louisiana  was  brougbt  to  tbis  court. 

Mr,  Thomas  F«  Maher  for  plaintiff  in 
error. 

Mewn.  H*  J.  Cnnnin^ham,  Attorney 
Genera)  of  Looisiana,  and  Alezsinder  Per* 
ter  Morse  for  defendant  in  error. 

Mr.  Justice  Shiras  delivered  tbe  opinion  of 
tbe  court : 

Several  of  tbe  assignments  of  error  bring 
into  qaesUon  tbe  correctness  of  tbe  Judgment 
of  tbe  supreme  court  of  tbe  state  of  Louisiana 
affirming  tbe  action  of  tbe  trial  court  in  pro- 
ceeding with  tbe  trial  in  disregard  of  a  petition 
by  the  accused  to  bave  tbe  cause  removed  into 
tbe  circuit  court  of  tbe  United  Statosupon  tbe 
allegation  tbat  tbe  petitioner  was  a  negro,  and 
tbat  persona  of  African  descent  were,  by  rea- 
son of  tlieir  race  and  color,  excluded  by  tbe 
Jury  commissioners  from  serving  as  grand  and 
petit  jurors. 

To  dispose  of  sucb  assignments  it  is  suffi- 
cient to  cite  Neal  v.  Delaware,  103  U.  S.  870 
[26:  567],  and  Qibmn  v.  Misnuippi,  162  U.  8. 
565  [40: 1075 1,  decided  at  tbe  present  term,  in 
wbicb,  after  careful  consideration,  it  was  beld 
tbat  pongress  bad  not,  by  U.  8.  Rev.  Stat.  § 
641,  autborized  a  removal  of  tbe  prosecution 
from  tbe  state  court  upon  an  allegation  tbat 
Jury  commissioners  or  otber  subordinate  offi- 
cers had.  witbout  autboriiy  derived  from  tbe 
Constitution  and  laws  of  tbe  state,  excluded 
colored  citizens  from  juries  because  of  tbeir 
race;  tbat  said  section  did  not  embrace  a  case 
in  wbicb  a  rigbt  is  denied  by  judicial  action 
during  a  trial,  or  in  tbe  sentence,  or  in  t  e 
mode  of  executing  tbe  sentence:  tbat  for  sucb 
denials  arising  from  judicial  action  after  a  trial 
commenced  tbe  remedy  lay  in  tbe  revisory 
power  of  tbe  bigber  courts  of  tbe  state,  and  ultf- 
mstelv  in  tbe  power  of  review  wbicb  tbis  court 
100]*may  exercise  over  tbeir  jud^euts  when- 
ever rights,  privileges,  or  immunuies  claimed 
under  tbe  Constitution  or  laws  of  tbe  United 
States  are  witbiield  or  violated;  and  tbat  tbe 
denial  or  inability  to  enforce,  in  tbe  judicial 
tribunals  of  tbe  states,  rights  secured  by  any 
law  providing  for  the  equal  civil  rirbts  of  citl- 
lens  of  tbe  United  State«,  to  wbicb  ^641  refers, 
and  on  account  of  wbicb  a  criminal  prosecu- 
tion may  be  removed  from  a  state  court,  is 
primarily,  if  not  exclusively,  a  denial  of  sucb 
rights,  or  an  inability  to  en  force  them,  resulting 
fiom  tbe  Constitution  or  laws  of  tbe  stste. 
rather  than  a  denial  first  made  manifest  at  and 
during  tbe  trial  of  the  case. 

Tbe  petition  for  removal  complained  of  tbe 
acts  of  tbe  jury  commissioners  in  illegally  con- 
fining tbeir  summons  to  white  citizens  only, 
and  excluding  from  the  Jury  aervioe  citizens  of 
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tbe  race  and  color  of  tbe  petitioner,  but  did 
not  aver  tbat  tbe  jury  commissioners  so  acted 
under  or  by  virtue  of  the  laws  or  Constitution 
of  toe  state;  nor  was  there  shown,  during  tbe 
course  of  tbe  trial,  tbat  there  was  any 
statutory  or  constitutional  enactment  of  the 
state  of  Louisiana  which  discriminated  agninst 
persons  on  account  of  race,  color,  or  previous 
condition  of  servitude,  or  which  denied  to 
then*,  tbe  equal  protection  of  tbe  laws. 

Otber  assienments  ask  our  attention  to  errors 
allet^ed  to  have  been  committed  in  tbe  course 
of  tbe  trial.  It  is  claimed  tbat  the  rights  of 
tbe  accused  were  disregarded  in  tbe  proceed- 
ings under  his  challenge  to  the  grand  jury. 
The  principal  matters  complained  of  seem  to 
be  tbe  action  of  tbe  court  in  indorsing  on  the 
challenge  to  tbe  grand  jury  the  words  **filed 
subject  to  argument  on  face  of  papers;"  and 
on  tbe  motion  for  tubpama  duces  ieeum  dir  cied 
totbereeistrar  of  voters,  tbe  words  "filed  sub- 
ject to  orders,"  and  on  the  motion  for  9ubpana 
ducei  tecum  addressed  to  tbe  jury  comroisMion- 
ers  the  words  'filed  subject  to  orders;"  and  it 
is  claimed  that  sucb  indorsements  were  irregu- 
lar, deprived  the  accused  of  opportunity  to 
.sustain  the  allegations  contained  in  bis  written 
challenge  and  deprived  bim  of  due  process  of 
law. 

Tbe  indorsements  or  orders  made  upon  the 

various  papers  ^appear  to  us  to  have  only  [107 

sicnitied  that  the  court  withheld  immediate ac- 

.  tion  on  tbe  motions.    They  evidently  wire  not 

i  treated  by  tbe  court  as  concluding  the  accused, 

I  because  tbe  record  shows  that  sul^equenily  the 

bearine  of  the  challenged  was  proceeded  in, 

I  and  that  evidence  was  adduced  by  both  tbe 

'  state  and  tbe  accused. 

An  exception  was  taken  to  tbe  refusal  of  the 
court  to  grant  what  was  termed  a  subpana 
duces  tecum  directed  to  Francis  E  Zacharie,  reg- 
istrar of  voters.  The  reason  given  by  the  court 
was  tbat  the  so  called  writ  of  tuhpmna  duces 
tecum  did  not  purport  to  k)es(icb,  did  not  de- 
scribe or  refer  to  any  paper  or  document  wbicb 
was  in  tbe  possession  of  the  reeistrar,  and  which 
tbe  defendant  required.  Tbe  court  was  of 
opinion  tbat  either  tbe  defendant  should  have 
specifird  tbe  books  or  documents  required;  or, 
if  be  wished  information  from  the  registrar,  he 
should  have  subpoenaed  him  to  attend  and 
testify.     We  perceive  no  error  in  this  action. 

Exception  was  likewise  taken  to  the  refusal 
of  tbe  court  to  grant  a  writ  of  tubpctna  duces 
tecum  on  tbe  jury  commissioners,  not  com- 
manding them  to  produce  specified  books  or 
papers,  but  tbat  they  should  furnish  tbe  names 
and  residences  of  tbe  3,500  citizens  whom  they 
bad  summoned  to  qualify  as  jurors.  The 
court  thought  that  tbe  writ  asked  for  was  not 
a  writ  of  subpoena  duces  tecum,  and  that  the  de- 
fendant, if  be  desired  information  from  the 
commissioners,  should  have  subpoenaed  them 
to  attend  as  witnesses.  Besides,  tbe  defendant 
had  advantaere  of  tbeir  testimony  oy  consent- 
ing to  tbe  use  of  tbeir  evidence  in  the  Heard 
Case. 

At  all  events,  no  injury-  was  suflPered  by  tbe 
defendant  by  the  refusal  of  the  conn  to  grant 
bim  the  writs  prayed  for.  because  tbe  evidence 
be  desired  to  get  did  not  tend  to  show  that  the 
riebts  of  the  accused  were  denied  by  tbe  Con- 
stitution or  laws  of  tbe  state,  and  therefore  did 
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DOt  authorize  the  remoTal  of  the  prosecution 
from  (be  state  court. 

A  more  serious  (]^uestion  is  presented  by  an 
exception  to  tbe  action  of  the  trial  court  io  per- 
mitting to  be  read  tbe  evidence  ot  one  King 
Jones,  which  had  been  taken  in  the  presence 
of  the  accused  in  open  court  at  a  preliminarj 
108]  hearing,  and  read  *to  and  signed  by  the 
witness.  Thereasongivenbythedisiriclattorney 
for  the  use  of  the  deposition  was  that  after  due 
diligence  he  was  unable  to  procure  tbe  attend- 
ance of  tbe  witness,  who  was  not  within  the 
jurisdiction  of  tbe  court. 

The  record,  however,  discloses  that  the  bill  of 
exceptions  to  tbe  allowance  of  this  evidence  was 
not  presented  for  signature  to  the  judge  until 
March  14,  It^,  two  weeks  after  tbe  sentence 
was  rendered,  and  after  a  new  trial  had  been  re- 
fused and  an  appeal  allowed.  No  error  was 
assigned  in  the  su  pi  erne  court  of  Louisiana  to 
the  admission  of  this  evidence,  nor  is  it  made 
the  subject  of  assignment  in  this  court. 
Neither  does  the  record  disclose  tbe  nature  or 
efifect  of  the  testimony  so  admitted.  In  tbe 
absence  of  a  bill  of  exceptions,  disclosing  at 
least  the  substance  of  the  evidence,  and  of  an 
assignment  of  error,  we  are  permitted  to  sup 
pose  that  the  evidence  was  trivial,  and  that  it 
did  no  injury  to  tbe  defendant.  We  certainly 
have  nothing  in  this  record  which  would  au 
thorize  us  to  convict  tbe  supreme  court  of 
Louisiana  of  any  error  in  that  behalf. 

There  was  a  motion  to  quash  the  indictment 
on  the  ground  that  act  No.  170  of  1894,  under 
tbe  provisions  of  which  the  grand  jury  was 
drawn,  was  unconstitutional  in  that  it  was  al- 
leged to  be  a  local  or  special  law,  and  not  en- 
acted according  to  a  constitutional  reqi:irement 
of  previous  public  notice.  This  motion  was 
refused  by  the  trial  court,  and  its  action  was 
appioved  by  the  supreme  court  of  tbe  state. 
Error  is  assigned  in  this  court,  but  no  Federal 
question  is  thereby  presented. 

Nor  can  we  perceive  any  merit  in  tbe  assign- 
ment which  avers  that  this  act  No.  170  is  in 
conflict  with  tbe  I4th  Amendment  to  tbe  Con- 
stitution of  the  United  States,  because  such 
law  is  alleged  to  confer  on  the  jury  commis- 
sioners of  the  parish  of  Orleans  judicial  pow- 
ers in  the  selection  of  citizens  for  jury  serv- 
ices. It  is  not  pretended  that  tbe  accused 
was  subjected  to  any  other  or  different  treat 
ment,  in  respect  to  tLat  feature  of  the  statute, 
than  that  which  prevails  in  other  cases,  or  on 
tbe  trial  of  white  citizens. 

A  careful  inspection  of  this  record  has  failed 
109]todisclo8e  any^particular  in  which  tbe  ac- 
cused was  deprived  of  any  right  or  immunity 
secured  to  bim  under  tbe  laws  or  Constitution 
of  the  United  States,  and  the  judgment  of  the 
tvpreme  court  of  Louisiana  is  accordingly 
affirmed. 


SALINA  STOCK  COMPANY  and  Ehinm 
A.  Irklamd,  Appt$., 

V, 

SALINA    CR£EE     IRRIGATION    COM- 
PANY. 

(Bee  &  C.  Reporter*8  ed.  109-118.) 
Betiew  of  territorial  judgment. 

A  modlfloation  of  tbe  supreme  court  of  Utah  off 
the  flndinirs  of  fact  of  tbe  court  below,  without 
ordering  a  new  trial,  cannot  be  reviewed  br  tiM 
Supreme  Court  of  tbe  United  States  In  the  ab- 
sence of  any  statement  of  tbe  facts  to  abow 
whether  they  were  sufficient  to  sustain  tbe  Jud|r- 
ment  rendered  or  not,  and  of  any  exceptions  •■ 
to  the  admission  or  rejection  of  evidence. 

[No.  191.] 

Submitted  March  SI,  1896.    Decided  May  IB. 

1896. 

APPEAL  from  a  judgment  of  tbe  Supreme 
Court  of  the  Territory  of  Utah  modifying 
the  decree  and  findings  of  tbe  District  Courl 
of  the  First  Judicial  District  of  that  Territory 
io  a  suit  brought  b^  the  Sah'ua  Creek  Irrigft> 
tion  Company,  plaintiff,  against  tbe  Saliiui 
Stock  Company  et  al,,  defendants,  to  enjota 
tbe  defend iiuts  from  diverting,  appropriating, 
or  in  any  manner  interfering  with  the  waten 
of  Yogo  and  Neocbe  creeks.  Affirmed, 
See  same  case  below,  7  Utah,  45d. 

Statement  by  Mr.  Justice  Shiras: 
The  Salina  Creek  Irrigation  Company,  a  ooi^ 
poration  oignnized  under  tbe  laws  of  tbe  tenf- 
tory  of  Utah  for  the  purpose  of  controlling  and 
reeulatine  the  waters  of  Salina  Creek,  in  that 
territory,  and  of  furnishing  and  distribution 
the  same  to  and  among  its  stockholders,  fika 
its  complaint  in  tbe  district  court  of  tbe  fint 
judicial  district  of  tbe  said  territory  on  Febru- 
ary 11,  1890,  against  tbe  Salina  Stock  Com- 
pany, a  Utah  corporation  engaged  in  the  busi- 
ness of  s'ock  raising  upon  a  ranch  in  Sevier 
county,  about  2*3  miles  east  of  tbe  town  of  6ft- 
lioa,  in  that  county,  and  Elwin  A.  Ireland, 
alleging  that  the  stockholders  of  tbe  plaintlfr 
company  were  owners  in  severalty  of  lands  la 
tbe  said  county  ag^gating  l,tt62  acres,  situ- 
ated at  or  near  Salina,  which  lands  were  Talo- 
able  for  agricultural  purposes,  but  would  not 
produce  crops  without  irrigation;  that  the 
greater  part  of  Salina  creek,  which  flowed  in 
a  westerly  direction  to  Salina  and  to  the  said 
lands,  was  supplied  by  two  branches  knowD, 
respectively,  as  Yopo  creek  and  Neocbe  creek; 
that  for  more  than  fifteen  years  prior  to  tbe  com- 
mission of  tbe  injuries  complained  of,  tbe  plala- 
tiff,  its  ^stockholders  and  grantors,  had  [1  IO 
been  diverting  and  appropriating,  at  and  near 
Salina,  all  the  waters  of  Salina  creek  (the  same, 
as  alleged,  being  otherwise  unappropriatedy, 
and  had  been  using  the  same  for  domestic  pur- 
poses and  forirrii:ating  their  lands,  and  that  for 

Note.— A«  to  review  by  United  States  Supreme 
Court  of  territorial  decieiont:  extent  and  manner  of; 
diBtinction  between  anappeal  and  a  writ  of  ern»r,-  sea 
note'  to  Miners'  Bank  of  Dubuque  v.  Iowa,  18: 88L 

Aa  to  eorception,  when  muet  5e  ttiken  to  be  avaU" 
atie  on  review,  see  note  to  Phelps  r.  Mayer,  14: 618. 
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these  uses  all  the  waters  of  said  creek,  when  the 
flow  thereof  was  UDlntemjpled,  were  necessan 
and  oot  more  than  sufficient.    It  was  averred 
that  at  frequent  times  within  the  six  years  next 
preceding  the  filing  of  the  complaint  the  de 
fendants.  by  means  of  dams  and  ditches  b\ 
them  constructed,  diverted  large  quantities  (^l 
the  waters  of  Yogo  and  Neoche  creeks,  and  in 
the  years  1888  and  1889  so  diverted  nearly  all 
the  waters  thereof,  and  thereby  greatly  dimin 
ished  the  flow  of  water  in  Salloa  creek;  that 
these  acts  bad  been  done  without  the  consent  ol 
the  plaintiff  and  greatly  to  the  loss  and  damaire 
of  its  stockholders;  and  that  the  defendants 
threatened  to  continue  so  to  divert  the  said  wa 
ters,  and  would  so  do,  to  the  great  and  irrepar 
able  injury  and  loss  of  the  plaintiff  and  its 
stockholders,  unless  restrained  by  injunction. 
The  plaintiff  asked,  therefore,  that  the  defend 
ants  be  perpetually  enjoined  from  divcriinq:. 
appropriatine,  or  in  any  manner  interfering 
with  the  waters  of  Togo  and  Neocbe  creeks. 

The  defendants  filed  their  answers  on  Marcli 
27,  1890,  averring  therein  that  for  more  than 
ten  years  then  last  past  they  and  their  grantors 
had  been  entitled  to  the  use,  for  agiicultural. 
domestic,  and  slock  raising  purposes,  of  all  t hi 
waters  of  Togo  and  Neoche  creeks,  by  virtue  of 
actual  diversion  thereof  and  continuous  appro- 
priation of  the  same  for  the  said  purposes  dur 
ine  the  said  period,  and  were  so  entitled  at  the 
time  of  the  filing  of  their  answer,  and  that 
neither  the  plaintiff  company  nor  its  stock 
holders  hud  any  rights  with  relation  to  the  wa 
ters  of  the  said  two  creeks.  They  asked  for  a 
decree  quieting  their  title. 

The  court  tried  the  case  without  a  Jury,  and 
•uhsequrntly  filed  its  finding  of  facts,  which 
was  as  follows: 

"That  the  said  waters  of  Neoche  and  Yogo 
creeks  flow  into  and  mingle  with  the  waters  of 
Salina  creek,  in  Sevier  county,  Utah,  and  flow 
down  through  the  bed  of  sk^A  last-mentioned 
creek  to  and  past  the  lands  of  the  stockholders 
111  ]*of  said  plaintiff  corporation;  that  in  and 
during  the  years  l»71.  1872.  and  1873  the  said 
stockholders  of  the  plaintiff  corporation,  their 
predec(>ssors  and  grantors,  diverted  from  the 
natural  bed  orchannelof  Salina  creek  below  the 
confluence  of  Yogo  and  Neoche  creeks  with 
Salina  creek  and  used  and  appropriated  upon 
lands  adjacent  thereto  all  the  waters  of  said 
Salina  creek  during  the  whole  of  the  period 
from  the  15th  day  of  June  until  the  1st  day  of 
November  of  each  and  every  year,  and  that 
during  the  period  from  the  Ist  day  of  November 
until  the  1st  day  of  April  following  the  wafer 
was  by  said  stockholders,  their  predecessors 
and  irrantors,  used  for  domestic  and  culinary 
purposes  and  for  the  watering  of  stock,  and 
that  (luring  the  period  from  April  1  until  June 
15  only  a  small  part  of  the  waters  of  said  creek 
were  used.  That  all  of  said  water  was  so,  as 
aforesaid,  diverted,  used,  and  appropriated  for 
culinary,  domestic,  and  agricultural  purposes, 
and  was  necessarily  consumed  in  the  house 
holds  and  in  the  watering  of  stock  and  upon 
agricultuial  crcps.  That  the  waters  of  said 
creeks  have  been  continuously  since  said  ap- 
propriation so  made  as  aforesaid,  up  to  the  time 
of  the  filine  of  the  complaint  he>ein,  and  are 
DOW,  so  diverted,  used,  and  appropiiated. 

"That  during  the  months  of  April,  May,  and 
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one  half  of  the  month  of  June  the  waters  of  (he 
<aid  Neoche  and  Yogo  creeks  are  hi^b  and  the 
flow  thereof  is  greater  than  is  necessary  for  or 
than  has  been  used  or  appropriated  by  plaintiff 
corporation  or  its  stockholders,  and  that  the 
waters  of  said  creeks  which  were  so  unused  and 
unappropriated  by  said  plaintiff  or  its  stock- 
holders have  been  used  and  appropriated  by 
defendants.  That  whatever  rights  in  and  to 
the  waters  of  said  creeks  are  owned  or  held  by 
the  said  defendants,  the  same  are  secondary  an^ 
servient  to  the  riebts  of  plaintiff. 

"That  before  the  commencement  of  this  ac- 
tion the  stockholders  of  plaintiff  corporation 
bv  their  several  deeds  in  writing  conveyed  to 
plaintiff  corporation  all  their  several  rights, 
titles,  and  interests  in  and  to  the  waters  of 
Neoche  and  Yogo  creeks  in  trust,  as  hereinbe- 
fore stated,  and  the  plaintiff  corporation  is  now 
the  legal  owner  and  holder  of  said  waters  and 
of  the  rights  therein  and  has  the  primary  right 
o  use,  control,  *and  divert  the  same  in  [1 12 
the  manner  and  to  the  extent  as  hereinbefore 
rset  forth." 

The  coart  also  filed  its  conclusions  of  law, 
and  these  were  embodied,  in  effect,  in  the  fol- 
lowing decree,  entered  February  14,  1891: 

"It  IS  ordered,  adjudged,  and  decreed  that 
the  plaintiff.  Salina  Creek  Irrigation  Com- 
panv,  is  entitled  to  the  use  and  appropriation 
of  all  the  waters  flowing,  or  to  flow  through, 
or  in  those  certain  creeks  known  as  Yogo  and 
Neoche  creeks,  in  Sevier  county,  Utah  terri- 
tory, during  the  period  from  the  15th  day  of 
June  to  the  1st  day  of  November  in  each  and 
every  year;  that  the  said  plaintiff  is  also  en- 
titled to  the  use  and  appropriation,  for  culinary 
and  domestic  purposes  and  for  the  purpose  of 
watering  animHls,  of  so  much  of  the  waters  of 
said  creeks  as  it  may  need  or  require  to  use 
during  the  period  from  the  1st  day  of  Novem- 
ber to  the  1st  day  of  April  following  of  each 
and  every  year,  and  that  it  is  entitled  to  the 
use  and  appropriation,  for  culinary  and  do- 
mestic use,  and  for  the  watering  of  stock  and 
for  agricultural  purposes,  of  water  from  said 
creeks  during  the  period  from  April  1st  to  the 
15th  of  June  of  each  and  every  year,  and  that 
duriner  the  last  named  period  the  said  defendants 
are  also  entitled  to  the  use  of  a  portion  of  the 
waters  of  said  creek;  and  it  is  further  ordered, 
ad  judged, and  decreed  that  the  said  defendants, 
Salina  Stock  Company  and  E.  A.  Ireland,  and 
each  of  them,  and  their  and  each  of  their  serv- 
ants, aeents,  and  employees,  be,  and  they  are 
hereby,  perpetually  enjoined  and  forbidden 
from  in  any  manner  u«ing  or  divert'ng  any  of 
the  WHters  of  said  Yogo  and  Ncche  creeks 
during  the  period  from  the  l5ih  day  of  June 
until  "the  1st  day  of  November  in  each  and 
every  year,  so  as  in  any  manner  or  to  any  ex- 
tent to  injure  the  quality  or  lessen  the  flow  of 
said  streams  or  either  of  them  into  Salina  creek; 
and  said  defendants  and  each  of  them  are  fur- 
ther restrained  and  enjoined  from  in  any  man 
ner diverting,  u<»ina:,or  appropriating  the  waters 
of  sai(i  creeks  during  the  i>criod  frori»  ihe  Isl  day 
of  November  until  the  1st  day  of  April  follow- 
ing of  each  and  every  year  so  as  in  any  man- 
ner to  deprive  the  said  plaintiff  corporation  or  Its 
stockholders  of  the  use  of  sufflcieni  *of  1113 
the  watersof  said  creeks  for  culinary  and  domes- 
tic purposes,  and  for  the  watering  of  stork. 
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Ad<1  said  defendants  and  each  of  them  are 
further  perpetually  restrained  and  enjoined 
from  ID  any  manner  using  the  waters  of  said 
creeks  or  either  of  them  curing  any  portion  of 
the  year  or  at  all  so  as  in  any  manner  to  lessen, 
injure,  or  deteriorate  the  natural  quality  there- 
of." 

The  defendants  moved  for  a  new  trial,  and, 
their  moUo*  having  been  overruled,  they  ap- 
pealed to  the  supreme  court  of  the  said  terri- 
tory, assigning  as  error,  among  other  things, 
that  there  was  no  evidence  to  justify  the  find- 
ini?  and  decree  of  the  trial  court,  and  that  the 
decree  was  so  uncertain  that  the  rights  of  nei- 
th<Tof  tlie  parties  could  be  ascertained  under  it. 

The  said  supreme  court  heard  and  decided 
the  case,  and  on  September  12,  1893,  filed  its 
opinion  therein,  which,  after  discussine  the 
evidence  as  it  appeared  in  the  defendants' state- 
ment on  motion  for  a  new  trial,  observed  that 
it  was  shown  thereby  that  in  the  year  1878  the 
defendants  or  their  grantors  di\erted  a  portion 
of  the  waters  of  Yoco  and  Neocue  creeks  sev- 
eral mik'S  above  Salina,  and  continued  such 
diversion  during  the  sprinir.  summer,  and  fall 
of  each  year  up  to  the  time  this  action  was 
commenced,  for  stock  raising  and  culinary  pur- 
poses, and  for  the  purpose  of  irrigating  land 
on  (hose  tributaries;  that  those  two  streams 
furnished  about  one  third  of  the  waters  of  Sa- 
lina creek,  and  emptied  into  it  above  the  land 
irrigated  by  the  plaintiff;  that  although  a  num- 
ber of  the  gfanlors  of  the  plaintiff  company 
were  residents  of  Salina  and  appropriators  of 
waier  from  Salina  creek  prior  to  the  time  of 
the appropriaticn  by  the  dtfi-ndants'  grantors 
of  the  waters  of  Togo  and  Neoche  creeks,  no 
specific  rights  with  relation  to  the  waters  of 
Salina  creek  existed  in  all  the  grantors  of  the 
plnimiff  prior  to  the  time  when  the  defendants 
or  tbeir  grantors  appropriated  water  from  Yogo 
and  Neoche  creeks;  that  the  plaintiff's  gran'ors 
did  not  make  appropriation  of  all  the  w  ters 
of  Salina  creek  prior  to  the  time  when  defend- 
ants' grantors  appropriated  nearly  all  the  wa 
ters  of  Yogo  and  Ne<»che  creeks  in  1878.  'The 
opinion  then  proceeded  as  follows: 
1 141  **•  Without  entering  into  a  discussion  of 
the 01  her  questions  presented  hy  the  record,  we 
are  satisfied  from  the  facts  shown  that  the  ap 
pellants  | defendants]  are  entitled  to  the  use  of 
more  waiei  than  is  awarded  them  in  the  decree 
of  the  court  below  and  that  said  decree,  as  well 
as  thefinnings  offsets,  should  be  modified  and 
made  more  certain  so  as  to  settle  the  whole 
controversy  between  the  parties;  settle  it  so 
that  it  may  be  ascertained  with  reasonable  cer- 
tainty how  much  the  court  has  decreed  in  fa- 
vor of  either  party  without  a  resort  to  further 
proceedings.  This  should  be  done  upon  the 
proofs  taken  in  the  case  without  the  necessitv 
of  awaniine  a  new  trial.  The  respondent 
[plaintiff]  should  be  entitled  to  the  use  and  ap- 
propriation of  all  the  waters  flowing  or  to  flow 
throusrh  or  in  Yogo  and  Neoche  creeks  during 
the  period  fiom  and  including  the  15ih  day 
of  June  to  the  1st  day  of  November  in  each 
year,  except  that  during  twenty- four  hours  of 
Monday  of  each  week  during  that  period  the 
appellants  should  have  the  exclusive  use  of  one 
half  of  ibe  waters  flowing  through  Yogo 
*reek,  at  d  that  during  twenty  four  hours  of 
Friday  of  each  week  during  that  period  the  I 


appellants  should  have  the  exclusive  use  of  dim 
half  of  the  water  flowing  throuL'ii  Neoche 
creek  for  farming,  grazing,  stock  raising,  and 
culinary  purposes,  and  that  during  all  such  pe- 
riod the  appellants  should  also  have  the  right 
to  use  the  waters  of  both  such  creeks  as  mar 
be  necessary  for  watering  stock  and  'or  culi- 
nary purposes  only,  and  that  from  and  in- 
cluding the  1st  day  of  November  to  the  I5th 
day  of  June  in  each  and  every  year  the  said 
respondent  should  be  entitled  to  the  use  and  ap> 
propriation  of  such  waters  of  Yogo  and  Neoctie 
creeks  as  it  may  need  for  culinary  and  dom*  a- 
tic  purposes  and  for  watering  stock  and  agri- 
cultural purposes,  not  exceeding  one  half  of 
the  waters  flowing  through  such  creeks,  and 
that  during  the  same  period  last  stated  the  ap- 
pellants shall  be  entitled  to  use  and  appropriate 
such  waters  of  Yogo  and  Neoche  creeks  as  it 
may  need  for  the  same  purpose,  not  exceed- 
ing one  half  of  the  waters  flowing  through 
such  creeks,  and  each  party  should  be  enjoined 
from  interfering  with  the  rights  of  the  other 
under  such  decree." 

The  court  entered  a  judgment  remanding  the 
case  to  the  said  ^district  court  with  direc-(  115 
tiuns  to  mo<iify  the  decree  and  findings  therein 
in  conformity  with  the  foregoing  opinion. 

The  Salina  Stock  Company  and  Eiwin  A. 
Ireland  (defendants  in  the  district  court  and 
appellants  in  the  said  supreme  court)  there- 
upon appealed  to  this  court,  alle&ing  that  the 
said  supreme  court  erred  in  vacating  the  find- 
ings of  the  district  court,  and  rendering  judg- 
ment on  evidence  taken  at  the  trial  below. 

Mr,  C  W.  Bennett  for  appellants. 
Mr,  J.  L.  Rawlins  for  appellee. 

Mr.  Justice  Shix>ae  delivered  the  opinion  of 
the  court: 

The  single  question  presented  in  this  record 
is  the  re^iilarity  of  the  action  of  the  supreme 
court  of  the  territory  of  Utah  io  rendering 
judgment  as  follows: 

"This  cause  having  been  heretofore  argued 
and  submitted,  and  the  court  being  sufficiently 
advised  thereon,  it  is  now  here  considered,  or- 
dered, and  adjudged  that  the  judgment  of  the 
district  court  therein  l)e  and  the  same  is  hereby 
modified  and  this  cause  is  remanded  back  to 
said  district  court,  with  directions  to  modify 
the  decree  and  findings  therein  in  conformity 
with  the  opinion  of  this  court." 

That  portion  of  the  opinion  of  the  supreme 
court  which  was  particularly  directed  to  a 
modification  of  the  aecree  of  the  district  court 
was  in  the  following  terms: 

'*  Without  entering  into  a  discussion  of  the 
other  questions  presented  by  the  record,  we 
are  satisfied  from  the  facts  shown  that  the  ap- 
pellants are  entitled  to  the  use  of  more  water 
than  is  awarded  them  in  the  decree  of  the  court 
below,  and  that  the  decree  of  the  court  below, 
as  well  as  the  findings  of  facts,  should  be  mod- 
ified and  made  more  certain,  so  as  to  settle  the 
whole  controversy  between  the  parties;  settle 
it  so  that  it  may  be  ascertained  with  reasonable 
certainty  how  much  the  court  has  decreed  in 
favor  of  either  party,  without  a  resort  to  fur^ 
ther  procecilincrs.  This  should  be  done  upon 
the  proofs  *taken  in  the  case  without  the[l  lO 
neoeaaity  of  awarding  a  new  trial." 
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Whether  this  decree  was  so  fir  final  as  to  be 
the  subjfK^t  of  aD  appeal  to  this  court  might  be 
qaestiooable.  But  neither  of  the  parties  bave 
suifCTPSted  such  a  question,  and  we  nbalj  as- 
sume tbat,  readibg  the  decree  in  the  ligbt  of 
the  opinion,  it  may  be  regarded,  if  unreversed, 
as  a  final  dispoMtion  of  the  controversy. 

We  are  tiierefore  asked  to  reverse  a  final 
decree  of  the  supreme  court  of  the  territory  of 
Utah,   in   an   equity  case,   on   a  question   of 

Eractice.  The  act  of  April  7,  1874  (18  Stat,  at 
u  27).  provides  that,  on  appea)  from  a  terri- 
torinl  court,  instead  of  the  evidence  at  large,  a 
statement  of  the  facts  of  the  case  in  the  nature 
of  a  special  verdict,  and  also  the  rulings  of  the 
court  on  the  ad  mission  or  rejec  ion  nf  evidence 
when  excepted  to,  shall  be  made  and  certified 
by  the  court  below,  and  transmitted  to  the 
supreme  court,  togetiier  with  the  transcript  of 
the  proceedings  and  judgment  or  decree.  No 
such  statenient  is  given  us  in  this  record,  nor 
are  any  of  the  rulings  of  the  trial  court,  in  the 
admis.«ion  or  rcjeciion  of  evidence,  complnioed 
of.  But  the  sole  contention  is  that  it  was  not 
competent  for  the  supreme  conn  to  modify  the 
findings  of  fact  of  the  court  below  and  enter  a 
judgment  on  the  facts  as  thus  modified — that, 
if  dissatisfied  with  the  findings,  the  supreme 
court  should  have  sent  the  cause  back  for  a 
new  trial,  li^everal  California  cjisis  aro  ci»e<i, 
in  which  it  was  held  that  when  the  findings 
are  erroneous  it  is  not  the  province  of  the  su- 
pr»'nie  court,  on  appeal,  to  look  into  the  evi- 
dence with  a  view  to  reform  the  findines,  a"d 
then  to  enter  a  jud;rnifnt  in  accordance  with 
what  the  findings  oucht  to  have  been,  hut  that, 
in  such  a  case,  the  supreme  court  will  reverse 
the  judgment  and  remand  the  cause  for  a  new 
trial. 

While  it  fa  true  that  the  Code  of  Civil  Pro- 
cedure of  California  is  in  similar  terms  to  that 
of  Utah,  it  does  not  follow  that  the  courts  of 
the  latii-r  will  l»e  regula'ed  by  decisions  of 
California  courts  in  construing  the  provi»ions 
of  cheCmie. 

2  Utah  Comp.  Laws,  §  8006,  embraced  in 
the  Utah  Code  of  Civil  Procedure,  is  as  follows: 
117  J**The  supreme  court  mavaffiim,*reverse 
or  modify  any  judgmrnt  or  or  er  appealed 
from,  and  may  direct  the  proper  judgment  or 
onier  to  be  entered,  or  direct  a  new  trial  or 
further  proceedings  to  be  had." 

In  thr  case  before  us,  the  supreme  court  of 
Utah  has  practically  iptorpreied  the  provision 
as  authorizing  it  to  modify  the  findings  bf  the 
court  Ix'low,  and  to  make  a  corresponding 
change  in  the  jurlgment,  without  awarding  a 
Dew  trial  Those  modifications  of  the  findings 
and  judgment  were  favorable  to  the  defend- 
ants in  <be  trial  court,  who  took  the  appeal 
to  the  supreme  court  of  the  territory.  Yet 
they  are  the  parties  who  have  appealed  to  us  to 
Buy  that,  in.«^iead  of  amending  the  decree  in 
the  manner  it  did,  the  court  should  have  re- 
yersetl  the  judgment,  and  directed  a  new  trial. 

A  somewhat  similar  question  was  raised  in 
the  c*»««e  of  ^tringfel/oa  v.  Cain,  99  U.  8.  filO 
[25:  421],  which  was  likewise  an  appeal  from 
thesuprcmeCourt  of  Utah  There  t  he  su  pi  erne 
court  of  the  territory  set  aside  the  findings  of 
the  trial  court,  and  directed  a  decree  on  the 
evidence,  at  the  time  makinar  its  own  findings 
from  the  evidence;  and  this  court  refused  to 
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disturb  the  decree  of  the  supreme  court,  saying: 
'* Without  undertaking  to  decide  what  would 
be  the  proper  practice  in  an  ordinary  civil  case 
when  the  judgment  is  reversed  and  a  new  trial 
was  refused  in  the  district  court,  weare  clearly 
of  the  opinion  that  in  a  suit  lilie  this,  when  ail 
the  evidence  is  l)efore  the  supreme  court  that 
could  be  considered  by  the  district  court  if  the 
case  should  be  sent  back,  it  is  proper  for  the 
suprt-me  court  Itself  to  state  the  facts  established 
by  the  evicience,  and  render  the  judgment 
which  ought  to  have  been  rendered  by  (he  dis- 
trict court. 

Gray  v.  ffowe,  108  U.  S.  12  [27:  6841.  was 
likewise  an  appeal  from  the  supreme  court  of 
the  territory  of  Utah.  There  the  supreme 
court  on  appeal  had  reversed  the  judgment  of 
a  district  court,  set  aside  the  findings  of  that 
court,  and,  without  itself  making  a  new  state- 
ment of  facts  in  the  nature  of  a  special  verdict, 
entered  a  final  judgment;  and  this  court  held 
that  such  record  presented  nothing  for  our  ex- 
amination, and  that  consequently  ibe  judgment 
of  the  supreme  court  of  the  teriiiory  must  be 
affirmed  on  appeal. 

*It  has  been  frequently  held  that  the  au  [1 1 8 
thority  of  this  court  on  appt'al  from  the  supremo 
court  of  a  territory  is  limited  to  determining 
whether  the  court's  findings  of  fact  supportits 
judgment  or  decree,  and  whether  there  is  any 
error  in  rulings  duly  excepted  toin  the  admission 
or  rejecti«»n  of  evidence.  San  Pedro  d  0.  Del, 
A  Co.  V.  United  States,  146  U.  S.  130  [86:  914]; 
3fnmmoth  Min.  Co,  v.  SiU  Lake  Foundry  <ft 
MacK  Co,  151  U.  S.  450  [3S:  230];  Idn/io  dk  0. 
Land  Tmpron.  Co,  v.  Riadbury,  1:<2  U.  8.  514 
[33:4361:  flaws  v,  Victoria  Copper  Min.  Co.  160 
U.  Fi.  312  140  :  439).  Wihoui  denying  the  au- 
thority of  this  court  to  find  error  in  the  judg- 
ment of  the  supreme  court  of  a  territory,  even 
in  passing  on  a  question  of  practice,  we  cer- 
tainly should  not  feel  inclined  to  exercise  such 
authority  unless  we  ^ere  able  to  perceive  that 
injustice  had  been  done;  and  as  this  record  pre- 
sents us  with  no  statement  of  the  facts  to  en 
able  us  to  determine  whether  'he  facts  found 
were  sufficient  to  sustain  the  judgment  ren- 
dered, and  with  no  exceptions  taliei)  to  rulings 
in  the  admission  or  rejection  of  evidence,  there 
is  nothing  here  which  we  can  examine.  It 
follows  that  tite  judgment  of  the  svprtme  court 
of  Vie  territory  of  Utah  must  be  and  is  affirmed. 


MARTHA  BARNITZ,  Plff.  in  Err., 

V. 

JOHN  L.  BEVERLY. 

(See  8.  C.  lleporter^s  ed.  118-132.) 

State  statute  impairing  obligation  ^f  eontraci^^ 
foreclosure  of  mortgages — liability  for  hat' 
ance. 

I.    A  state  statute  which  authorizes  the  redemp- 
tion of  property  sold  upon  foreclusure  oi  a  mort- 

NOTB.— ^«  in  what  laws  are  vnMU  as  impairina  o5- 
tioa  ton  of  lontractK  see  note  to  Fletober  v.  Peok« 
8:ld2. 

Ttuit  impairing  refnedy  Impairs  ohligation  of  eon" 
tracts^  tee  note  to  Louisiana,  Ranger,  v.  New  Or- 
leans, 26: 18S. 
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gmire  where  no  riitht  of  redemption  previously 
exiffted.  or  which  extends  the  period  of  redemp- 
tion beyond  the  time  formerly  allowed,  cannot 
cooPtitut tonally-  apply  to  a  saleuoder  a  mortage 
executed  before  iu  pasrage. 

2.  A  8tate  statute  seekinfr  to  substitute  on  the 
forectoeure  of  pre-existing  mortguires  a  rifrht  to 
sell  the  premises  subject  to  an  estate  or  riflrbt  of 
poraeasion  in  the  detitor  or  his  alienees  for  eiKht- 
een  months,  in  place  of  the  right  to^ell  them  free 
from  redeiDption.  is  an  Impairment  of  the  obliga- 
tiou  of  the  contract. 

8.  A  state  statute  declarinfr  that  real  estate  sold 
on  fon  closure  of  a  mortfrage  shall  not  again  be 
liable  forFale.foraDy  balance  due  upon  the  Judg- 
ment or  decree  under  which  it  was  sold,  impairs 
the  obligation  of  the  contract  of  a  pre-exis>ting 
mortgage. 

[No.  863] 

Submitted  April  IS,  1896.  Decided  May  18,1896. 
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N  ERROR    to  the  Supreme  Court  of    the 
State  of  Kansas  to  review  the  judgiDent  of 


that  court  reversiDg  the  Jadgment  of  the  Dis- 
trict Court  of  Shawnee  County,  Kansas,  and 
directing  that  a  sbehft's  deed  should  not  be  ex- 
ecuted to  the  purchaser  at  a  foreclosure  sale, 
but  that  a  certificate  of  purchase  should  begivea 
as  provided  for  by  chapter  109  of  the  Laws 
of  1893  of  Kansas,  in  an  action  for  the  fore- 
closure of  a  mortgage  brought  bv  3Urtba 
Bamitz,  plaintiff,  against  John  L.  keverly  ei 
nl. ,  defendants.  Reteraed,  and  cause  remauded 
with  direction  for  further  proceedings. 

See  same  case  below,  55  Kan.  466,  81  L.  R. 
A.  74. 

Statement  by  Mr.  Justice  Shiras: 
On  November  1,  1885,  George  A.  Kirtland 
executed  to  Martha  Barnitz  several  promissory 
notes,  covering  a  principal  debt  of  ft,  500  and 
interest,  payable  semi-aonually  for  five  years, 
at  the  rale  of  8  per  cent  per  annum,  and  after 
♦maturity  at  the  rate  of  12  per  cent  per  [119 
annum.  These  notes  weresecured  by  a  mortgage 


Ab  to  tttriet  foreclosure  of  mortgage,  see  note  to 
Clark  V.  Iteyburo,  19: 354. 

Retroactive  laws,  power  of  ttates  to  pan:  constitu- 
tionalUu:  eorutructimi:  impairing  vested  rights: 
what  are  vested  rights;  instances;  curative  and  eon- 
^imtiti/ry  sUUuie», 

There  is  nothinf^in  the  Constitution  of  the  United 
States  to  prohibit  the  several  states  from  passmff 
retroMCtive  laws  so  ionr  as  they  do  not  impair  tho 
oblimitioo  of  contracts  or  parfalce  of  the  nature  of 
ex  t>ost  facto  laws  or  biils  of  attainder.  Batterlee  v. 
M ottbewsoo,  27  U.  S.  2  Pet.  380  (7: 458),  Watson  v. 
Mercer,  38  U.  8.  8  Pet.  88  (8:  876):  Charles  River 
Bridtre  Propn.  t.  Warren  Bridge  Proprs.  36  U.  S.  11 
Pet.  639  (9:  M20*:  Baltimore  &  8.  R.  Co.  v.  N&*bit.  51 
U.  8.  10  How.  395  <13:  4(19.;  Carpenter  v.  Penn- 
sylvania, 58  U.  8. 17  How.  456  (L5: 127 1:  Locke  v.  New 
Orleao?.  71  U.  8.  4  Wall.  172  'IS:  334':  Drehman  v. 
Stitle,  75  U.  &  8  Wall.  505  (19:  506):  Randall  v. 
Kiie^r.  90  U.  8.  28  Wall.  137  (23:  124):  Beach  v. 
Woodhull.  Pet.  C.  C.  2;  Albee  y.  May.  2  Paine,  74: 
People.  Pitts,  v.  Ulster  County  ^<upe^s.  83  Barb.  9o: 
Grim  v.  Weisseoberfr  School  Dist.  57 Pa.  426. 98  Am. 
Dec.  537:  Lane  v.  Nelson,  79  Pa.  407:  Wilson  v. 
Hardest y.  1  Md.  Ch.  06;  Reed  v.  Beall,  42  Miss.  472: 
State,  Folsoro.  v.  New  Orleans,  32  La.  Ann.  700; 
State  V.  Squires.  26  Iowa,  :HD. 

But  retroactive  laws,  under  that  specific  name, 
are  forbidden  by  the  constitutions  of  seven  states: 
Colorado.  Louisiana.  Missouri.  New  Hampshire, 
Ohio,  Tennefifice.  and. Texas.  See  Black,  Constitu- 
tionnl  Prohibitions,  8 172. 

In  tha"e  states  where  retroactive  laws  are  specifi- 
cally and  formally  prohibited  there  are  neverthe- 
less certain  classes  of  statutes  of  that  character 
which  are  held  valid  and  constitutional  as  t>ein(r 
salutary  and  wholesome  regrulations  and  not  with- 
in a  just  construction  of  the  inhibition.  Rich  v. 
Flanders,  30  N.  H.  804:  Simpson  v.  City  8a v.  Bank* 
56  N.  H.  466:  Rairden  v.  Holden.  15  Ohio  St.  207: 
Cuyahoira  FaISs  Real  Estate  Trustees  v.  McCauffhy, 
t  Ohio  St.  152:  Butler  v.  Toledo,  5  Ohio  St.  225;  Bran- 
don v.  Green.  7  Humph.  130;  Wynne  v.  Wynne,  2 
Swan,  405,  58  Am.  Dec.  66;  De  Cordova  v.  Galveston. 
4  Tex.  470;  Sutherland  v.  De  Leon.  1  Tex.  25a  46 
Am.  Dec.  100:  New  Orleans  v.  Cordeviolle,  13  La* 
Ann.  268:  New  Orleans  v.  Pouts,  14  La.  Aon.  866; 
Hufrhes  v.  Cannon,  2  Humph.  589:  Morris  v.  State, 
Gussett.  62  Tex.  778;  Chesout  v.  Shane,  16  Ohio,  609, 
47  Am.  Dec.  387:  Jones  v.  Jones.  2  Overt.  2. 

But  whether  or  not  retroactive  laws  are  specially 
prohibited,  the  le«rislature  cannot  pass  any  law  de- 
vesting settled  rights  of  property.    Benaoo  v.  Now 


York,  10  BarbL  223;  Kenyon  v.  Stewart,  44  Pa.  179; 
Boston  Frankiinite  Co.  v.  Condit,  19  N.  J.  Bq. 
394;  CoflBn  v.  Rich,  45  5Ie.  507.  71  Am.  Dec.  550;  Hln- 
too  V.  H  in  ton,  Phil.  L.  410;  Houston  v.  Bogle,  10 
Ired.  L.  406;  Commercial  Bank  v.  Chamt)ers,  8 
Smedes  &  M.  9;  Paschal  ▼.  Peres,  7  Tex.  848;  Wright 
v.  Marsh,  2  O.  Greene,  94;  Tilton  t.  Swift,  40  Iowa, 
78. 

But  suppose  that  a  retroactive  law,  without  com* 
ing  under  any  of  the  heads  already  adverted  to,  is 
objected  to  on  the  ground  that  it  is  contrary  to  the' 
spint  of  the  Constitution  and  the  implications  ne- 
cessarily drawn  trom  it,  or  to  the  fundsmcntals  of 
jnstice  and  good  government,  or  to  those  cardinal 
principles  of  the  social  compact  which  antedate  all 
laws,  and  enter  into  the  very  framework  of  repre- 
sentative government.  If,  in  the  particular  state, 
there  extots  no  prohibition  against  retroactive 
laws,  is  it  within  the  province  of  the  judiciary  to  de- 
clare such  an  act  unconstitutional?  This  question 
is  by  no  means  free  from  doubt.  But  the  prepon- 
derance of  authority  returns  an  affirmative  an- 
swer. Black,  Constitutional  Prohibitions.  8  177; 
Regents  of  the  I'niven-ity  v.  Williams.  9  Gill  &  J. 

;  365, 31  Am.  Dec.  72:  Welch  v.  Wadsworth.  30  Coon. 

,  149,  155,  79  Am.  Dec.  239:  Goshen  v.  Stoninston,  4 
Conn.  225. 10  Am.  Dec.  121;  Calder  v.  Bull,  3  V.  S.  8 
Dall.  386  fl:  648  :  Wilkinson  v.  Lciand.  27  U.  8. 2  Pet. 
657  (7:  553):  Terrett  v.  Taylor.  13  U.  S.  9  Cranch,  48 
(3:  650);  Benson  v.  New  York.  10  Barb.  244:  Bowman 
V.  Middleton,  1  Bay,  232;  Sharpless  v.  Philadelphia, 
21  Pa.  147.  161,  59  Am.  Dec.  759;  Com.  v.  McCloskey. 
2  Rawle.  369;  Bridgeport  v.  Housatonic  R.  Co.  15 
Conn.' 475;  Louisville  4(  N.  R.  Co.  v.  Davidson 
County  Court,  1  Sneed,  687;  Cooley,  Const.  Lim.  164 
et  seq. 

A  statute  will  be  construed  as  prospective  and 
operating  infuiMro  only.  unle«s  the  intention  of  the 
legislature  to  give  it  a  retroactive  effect  is  ex- 
pressed in  languaffC  too  clear  and  explicit  to  admit 
of  a  reasonable  doubt.  Autlmordt  v.  Rasin,  1C2  U. 
8.  620  (26: 262»;  United  States  v.  Starr.  1  Hemp.  409; 
Torrey  v.  Corliss.  83  Me.  3  3;  Coffin  v.  Rich.  45  Me. 
507,  71  Am.  Deo.  559:  Atkinson  t.  Dunlap,50  .Me. 
Ill;  Colony  v.  DubUn,  32  N.  H.  432;  Briggs  v.  Hub- 
bard, 19  y  t.  86:  Hapgood  v.  Whitman.  13  Mass.  464; 
Medf ord  v.  Lamed.  16  Mass.  215;  Goshen  v.  Stouing- 
ton,  4  Conn.  209,  10  Am.  Dec.  121;  Perkins  v.  Per- 
kins, 7  Conn.  658.  18  Am.  Dec.  120;  Plumb  v.  Sawyer, 
21  Conn.  351:  Hubbard  v.  Brainard,  35  Conn.  570; 
State  V.  Smith,  88  Conn.  307;  Dash  v.  Van  Kleeok. 
7  Johns.  477.  5  Am.  Dec  291:  Watkins  v.  Haigbu  19 
Johns.  188:  Quackenbush  v.  Danks,  1  Denlo.  12S; 
Sayre  t.  Wisner,  8  Wend.  611;  Bay  v.  Gage,  86  Barb. 
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of  the  same  dnte  upon  a  quarter  flectioD  of  iRud 
in  Shawnee  cotinty,  Kansas.  The  principal 
note  and  the  laRt  note  for  interest  not  having 
been  paid,  an  action  was  commenced,  on  Jan- 
uary 21,  1893.  in  the  dis'rict  court  of  Shawnee 
counfy  by  Martha  Bamitz  to  recover  on  said 
unpaid  notes  and  to  foreclose  the  raortiira^e. 
John  L.  Bfverly  and  olhVrs  were  made  code- 
fendants  with  Kinland.  On  July  7,  1S03,  a 
Judgment  was  rendered  against  Kinlnnd  for  the 
sum  of  12.118.46  and  costs,  and  against  him 
and  the  other  defendants  for  the  foreclosure 
of  the  mortgage  and  the  sale  of  the  mortcaged 
premises.  Appraisement  having  been  waived, 
the'  juiijrraenl,  pursuing  the  laws  of  Kansas, 
provided  for  a  stay  of  execution  tor  six  months, 
and  that  interest  should  run  at  the  rate  of  12 
per  cent  per  annum.  On  January  9,  1894,  an 
order  of  sale  was  ir^ued,  and  on  February  12, 
1894,  the  mortgaged  property  was  sold  there- 
under at  sheriff's  sale  Xn  Martha  Bamitz  for  the 
sum  of  12,000.     On  February  18.  1894.  a  mo- 


tion was  filed  in  the  district  court  for  a  con- 
firmation of  the  sale,  and  this  motion  came  on 
for  hearing  on  FebruMry  20, 1^94,  when  Bev- 
erly appeared  and  claimed  to  be  the  owner  of 
fhe  piemifses  by  virtue  of  conveyances  since  the 
date  of  the  mortjrasje,  and  to  be  in  possession 
thereof  in  good  faith  by  a  t«nanl.  anl  asked 
the  court  to  order  the  sheriff  to  execute  to  the 
purchaser  only  a  certificate  of  purchase,  as 
provided  for  by  Kan.  Laws  of  1H93,  chap. 
109.  The  sale  was  contirmed,  and  Beverly's 
motion  was  overruled,  and  the  court  ordered 
that  the  sheriff  should  execute  to  the  pur- 
chaser, Martha  Bamitz,  a  deed  for  the  premi- 
ses. 

John  L.  Beverly  took  the  case  on  error  to 
the  supreme  court  of  the  state,  and  that  court, 
on  April  30,  1895,  attirmed  the  judgment  of 
the  district  court.  A  motion  for  a  rehearing 
was  subsequently  allowed — the  raeml)ershipof 
the  sUi»reme  court  havins:  l>een  in  the  mean- 
time changed— and  on  December  7,  1895,  the 


447:  New  York  &  O.  M.  El.  Co.  v.  Van  Horn.  57  N.  Y. 
473;  JarvU  v.  Jarvis.  3  Edw.  Ch.  46.':  Olfphant  v. 
Smith.  6  WHtis.  449:  Bedford  v.  Shilling,  4  Svrg.  & 
R.  401.  8  Am.  Dec.  718:  O^rle  v.  Somerset  &  Mt.  P. 
Turnp.  Koad  Co.  13  Scfk.  &  R.  256:  Kenyon  v.  Stew- 
art, 44  I'a.  179;  Tyson  v.  Halifax  Twp.  Schoul  Di- 
rectors, 51  Pa.  9;  Haley  v.  Phihidelphia.  68  Pa.  45.  8 
Am^Rep.  153:  State,  Baker,  v.  Scudder.  3i  N.  J.  L.  203: 
Vreeland  v.  BrambalI,89N.  J.  L.  1:  BauKher  v.  Nel- 
■on,  9  Gill.  299,  53  Am.  Dec  694;  Qark  v.  Bulciraore, 
29  Md.  277;  Williams  v.  Johnson,  SO  Md.  500, 96  Am. 
Dec  6l:u  Merwio  y.  Ballard,  66  N.  C.  898;  Ex  r<irte 
Gmham.  13  Ricb.  L.  277;  Davis  v.  Minor.  1  How. 
(Miss.)  18^  28  Am.  Dec.  a2*<;  Garretc  v.  Beaumont.  24 
Mid8. 377;  Oyon*8  Succession,  6  Koh.  (La.)  504;  Slack 
v.  Maysvilhr  Ac  L.  R.  Co.  13  B.  Mon.  1:  AIlb3'er  v. 
State,  10  Ohio  St.  588;  Lewis  v.  Bieckenndfrc  1 
Blackf.  220, 12  Am.  Dec.  228;  Stare  v.  Barbee,  8  Ind. 
258:  Aurora  &  L.  Turnp.  Co.  v.  Holthouse,  7  Jud  59; 
Garrert  v.  Doe,  Wiggins,  2  Til.  335.  30  Am.  Dec.  653: 
Guard,  Robinson,  v.  Rowan,  3  III.  490;  Hruce  v. 
Schuyler.  9  111.221,  46  Am.  Dec.  447:  Thompson  v. 
Alexander,  11  111.54:  Conway  v.  Cable.  37111.82,87 
Am.  Dec.  240;  Biirtruff  v.  Rem«T.  15  I<jwa,  237:  Ben- 
nett V.  Fisher,  26 lowfl,  497;  State,  Parker,  v.  Thomn- 
ton,  41  Mo.  25:  State,  Blakeman.  v.  HHy.o,  52  Mo.  ri78; 
State,  Molxrly,  v.  Fer«uson,  62  Mo.  77;  Siate  v.  At- 
wood.  11  Wis.  422;  Von  Schmidt  v.  Huntington,  1 
Cal.  55;  Thorno  v.  San  Francisco,  4  Cal.  127;  Cooley, 
Const.  Lim.  370. 

And  grLere  the  retroactive  cbarncter  of  a  st4)ture 
la  clearly  indicated  on  its  face,  and  altbougb  it  is 
free  from  constitutional  ohjectious.  yet  it  will  al- 
wayft  t>e  subjected  to  the  most  circumscribinar  con- 
atriiction  that  can  possihiy  l>e  made  consistent 
with  tiie  intention  of  the  legislature  Hedger  v. 
Reriimaker,  3  Met.  (Ky.^  255. 

To  a  statute  explicitly  retroactive  to  a  certain 
extent  and  for  a  certain  purpo.«e,  the  court  will 
not.  by  construction,  give  a  retroactive  operation 
to  any  greater  extent  or  for  any  other  purpose. 
Thames  Mfg.  Co.  y.  Lathrop,  7  Conn.  550. 

The  legislature  has  no  power  to  pass  a  law  im- 
pairing vested  rights  of  property.  Benson  v.  New 
York.  10  Barb.  223;  Boston  Franklinite  Co.  v.  Con- 
dit.  19  N.  J.  Eq.  894:  Norman  v.  Heist.  5  Watts  &  S. 
171,  40  Am.  Dec.  493;  Houston  v.  Rogle.  10  Irpd.  L. 
480:  Comruercial  Bank  y.  Chnml>er9, 8  Smedes  &  M. 
8:  Paacbal  v.  Perez,  7  Tex.  848:  Cbesnuc  v.  Shane,  16 
Ohio.  S08,  47  Am.  Dea  387;  Wright  v.  Marsh,  2  G. 
Oreeoe,  94. 

A  statute  to  not  ohjectJonable  as  retroactive  he- 
Muae  it  purports  to  operate  on  prior  continorentor 
qualified  rights,  but  only  where  it  operates  to  de- 
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vest  settled  and  vested  rights.  Clarke  v.  McCreary, 
12  Smedes  &M.  347. 

A  right  cannot  be  regarded  as  vested,  in  the  con- 
stitutional senBC,  unless  it  amounts  to  something 
more  than  such  a  mere  expectation  of  future  l»ene- 
flt  or  interest  as  may  be  founded  upon  an  antici- 
fiatcd  continuance  of  the  existing  general  laws. 
Merrill  v.  Sherhume,  1  N.  H.  213,  8  Am.  Dec.  52; 
'  Cooley,  Const.  Lim.  aj9. 

Bat  a  statute  r  gulating  the  descent  and  dis- 
tribution of  property  cannot  be  so  mo'lifloJ  iiy 
Subsequent  enacttnent  as  to  devest  estates  which 
have  already  passed  to  the  heir.  Rock  Hill  College 
V.  Jones.  47  Md.  1. 

Construction  of  a  will  must  depend  upon  the 
law  tfS  it  stands  at  the  time  of  the  death  of  the  tes- 
tator: bence  a  statute  passed  after  the  making  of  a 
will,  but  betorc  the  death  of  the  testator,  by  which 
the  common  law  in  this  rcspeet  is  chantred,  will 
operate  upon  the  will.  Loveren  v.  Lamprey.  22  N. 
H.  434:  BJuckman  v.  Gordon,  2  Rich.  Eq.  43.  44  Am. 
Dec.  241. 

The  hu8band*s  interest  in  the  wife's  personalty, 
owned  at  the  time  of  marriage,  is  a  vested  right 
which  cannot  be  disturbed  by  subsequent  le^risla- 
tlon.  National  Metropolitan  Bank  v.  Hllz.  1 
Mackey,  111;  Uoimes  v.  Holmes.  4  Harb.  £95:  White 
V.  Wlhte,  5  Barb.  474;  Westervelt  v.  Gregg,  12  N. 
Y.  208. 

But  it  is  otherwise  as  to  his  expectant  Interest  in 
the  after-acquired  personalty  of  tue  wife;  this  ia 
not  vested  until  acquisition.  Westervelt  v.  Grcjrg, 
Rupra:  Norris  v.  Beyea,  13  N.  Y.  273;  Dunn  v.  Sar- 
gent, 101  Mass.  333. 

Tenancy  by  the  curtesy  is  not  a  vested  right  until 
it  has  become  initiate  by  the  birth  of  a  possible  heir. 
Cooley,  Const.  Lira.  361;  Strong  v.  Clem,  12  Ind.  37, 
74  Am.  Dec.  200:  vvyatt  v.  Smith,  25  W.  Va.  818; 
Tong  V.  Marvin,  15  Mich.  60. 

The  wife  has  no  vested  right  of  any  kind  to  dower 
in  the  estate  of  ber  husband  before  his  decease;  and 
until  that  event  ber  right  may  be  modified  or  abol- 
ished by  the  legislature.  Barbour  v.  Barbour.  40 
Me.  9;  Talbot  v.  Talbot,  14  R.  I.  57. 

When  a  party,  by  statutory  provtoions.  becomes 
entitled  to  recover  a  Judgment,  in  tbe  nature  of  a 
penalty,  for  a  sum  greater  t  ban  that  which  is  justly 
due  to  him,  tbe  right  to  tbe  amount  which  may  be 
recoven  d  does  not  become  a  vested  right  until 
Judgment  is  obtained:  hence  a  repeal  of  the  statute 
conferring  the  right  will  purge  all  past  transac- 
tions of  tbeir  penal  character  under  it,  unless  they 
have  already  passed  to  Judgment.  Oriental  Bank 
T.  Freeze,  18  Me.  109,  86  Am.  Dec.  7U1;  Pierce  v. 
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siipromc  court  reversed  and  set  aside  its  previ- 
ous decision  and  judgmeut,  reversed  the  i\i6g- 
meut  aod  ruling  of  tbe  district  court,  aud 
directed  that  a  sheriff's  deed  should  not  beexe- 
1 201cute<i  to  the  purchaser,  but  that  a  *ceitifi-' 
cateof  purchase  should  be  given,  as  provided 
for  by  Kan   Laws  of  1893,  chap.  109. 

To  this  judgment  of  the  supreme  court  of 
Kansas  a  writ  of  error  was  sued  out  from  this 
court. 

Chapter  109  of  tbe  Laws  of  1893  is  as  fol- 
lows: 

"Sec.  1.  After  sale  by  tbe  sheriff  of  any  real 
estate  on  execution,  special  execution,  or  order 
of  sale,  he  shall,  if  the  real  estate  sold  by  him  is 
not  subject  to  redemption,  at  once  execute  a 
deed  therefor  to  the  purchas^er;  but  if  the  same 
is  subject  to  redemption,  he  shall  execute  to  the 
purchHser  a  certificate  containing  a  description 
of  tbe  property  and  tbe  amount  of  money  paid 


by  such  purchaser,  together  with  tbe  amount  of 
costs  up  to  said  date,  stating  that  unless  redemp- 
tion is  made  within  eighteen  months  thereafter, 
a(  cording  to  law,  that  tbe  purchaser  or  bis  heirs 
or  assigns  will  be  entitled  to  a  deed  to  the 
same.  Provided,  That  any  contract  in  any 
mortgage  or  deed  of  trust  waiving  the  right  of 
redemption  shall  be  null  and  void. 

**Sec.  2.  Tbe  defendant  owner  may  redeem 
any  real  property  sold  under  execution,  special 
execution,  or  order  of  sale,  at  the  amount  sold 
for,  together  with  interest,  costs,  and  taxes,  as 
provided  for  in  this  act,  at  any  time  within 
eighteen  months  from  the  day  of  sale  as  herein 
provided,  and  shall  in  the  meantime  be  entitled 
to  tbe  possession  of  the  property;  but  where 
the  court  or  judcre  shall  find  that  the  lands  aod 
tenements  have  been  abandoned  or  are  not  oc- 
cupied in  frood  faith,  the  period  of  redemption 
for  defendant  owner  shall  be  six  months  froai 


Kimball,  9  Me.  54,  23  Am.  Deo.  (S37:  UDlted  States 
V.  The  Eleanor  ("Conflscation  Ca  ch").  74  U.  8.  7 
Wall.  454  (19: 196);  Un  ted  States  v.  Tynen,  78  U.  8. 

11  Wall.  88  (»»:  153»:  West  Troy  Fire  Dept.  v.  Ojrdca, 
W  How.  Pr.  21:  Enirle  v.  Shurtz,  1  Mich.  150:  Wash- 
burn V.  Franklin,  35  Barb.  509:  Welch  v.  Wadsworth, 
7Vi  Cunn.  149,  79  Am.  Dec.  230:  Dank  of  St.  Mary's  v. 
State,  12  Oa.  475:  Dow  v.  N orris.  4  N.  H.  16, 17  Am. 
Dec.  400:  Lakeiuan  v.  Moore.  82  N.  H.  410. 

A  riKht  to  a  threefold  forfeitute  of  all  tht*  inter- 
est rcse4-ved  on  a  contract,  on  account  of  usury,  is 
not  a  vested  right.  Parmelee  v.  Lawrence,  44  lU. 
405. 

When  the  period  prescribed  by  the  statute  of  lim- 
itations has  once  run,  so  as  to  cut  off  tbe  remedy 
wbicb  one  miirbt  have  had  for  tbe  recovery  of 
property  in  rbe  possefision  of  another,  tbe  title 
to  tbe  property,  irrespective  of  tbe  original  riirbt. 
Is  reerarded  m  law  as  vested  In  the  possessor,  who  is 
entitled  to  the  same  protection  in  respect  to  it 
which  the  owner  is  entitled  to  in  other  cases.  A 
subsequent  repeal  of  the  limitation  law  oould  not 
be  given  a  retroactive  eiTect,  so  as  to  disturo  this 
title.  It  is  vested  as  completely  and  perfectly  and  in 
as  safe  from  lesrislative  interference  as  it  would 
havel>een  if  it  had  been  perfected  in  tbe  owner  by 
grant  or  any  species  of  assurance.  Cooley,  Const. 
Lim.  365. 

A  statute  abolishing  tenure  in  tail,  and  chanfrlng 
estates  so  held  into  estates  in  fee  simple,  is  valid 
and  constitutional.  DeMill  v.  Luckwood,  8  Blacchf. 
66. 

And  a  statute  making  joint  heirs  tenants  in  com- 
mon may  constltutionallv  embrace  estates  existing 
at  its  passiitre:  it  impairs  no  vested  rights,  but  ren- 
ders the  tenure  more  l)eneflcial.  Stevenson  v.  Cof- 
ferin.  20  N.  H.  150:  Holbrook  v.  Finney,  4  Mass.  607, 
8  Am.  Dec.  243:  Annai>le  v.  Patch,  8  Pick.  863. 

The  rifrht  of  a  creditor  to  any  particular  remedy 
is  not  a  vested  riabt.  Tbe  stare  is  bound  to  afford 
Buhstautive  and  available  remedies  to  the  suitors 
in  her  courts,  but  no  party  can  claim  a  vested  right 
in  the  permanence  of  a  particular  system  of  courts, 
or  the  continuance  of  a  special  mode  of  procedure, 
or  the  perpetuation  of  any  remedy  or  remedial 
process  which  can  be  modified  or  atralished  without 
impairing  or  taking  away  the  right  itself,  when 
public  policy  or  tbe  couveoiance  of  Ju<(tice  demands 
a  change.  Black,  Constitutional  Prohibitions.  R  192: 
De  Cordova  v.  Galveston,  4  Tex.  470:  Paschal  v. 
Perez,  7  Tex.  848:  Kairden  v.  U olden,  15  Ohio  St  207; 
Rich  v.  Flanders, 39  N.  H.  304:  Uenschall  v.  Schmidtz, 
60  Mo.  454:  Bird  v.  Keller.  77  Me.  270:  Searcy  v.  Stubbs, 

12  Qh.  437:  Chaffe  v.  Aaron,  62  Miss.  29. 

An  act  of  tbe  legislature  declaring  tbe  Interpre- 
tation to  be  placed  upon  a  previous  statute,  is  not 
obligatory  upon  the  courts  with  respect  to  the  ap- 
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plication  of  the  first  statute  to  transactions  which 
occurred,  or  rights  of  action  which  accrued,  prior 
to  the  second.  Union  Iron  Co.  v.  Pierce.  4  Bisa. 
327;  Kelsey  v.  Kendall.  48  Vt,  24:  Greenough  v, 
Greenough,  11  Pa.  494, 51  Am.  Dec.  567;  West  Branch 
Boom  Co.  V.  Dodge.  81  Pa.  285:  Reiser  v.  William 
Tell  Sav.  Fund  Asso.  39  Pa.  187;  Dequindre  v, 
Williams,  31  Ind.  441;  McMannIng  t.  Farrar,  46  Mo. 
376:  Lincoln  Bldg.  &  Sav.  Asso.  v.  Graham,  7  Neb. 
173. 

Retroactive  declaratory  statutes  will  not  be 
allowed  to  affect  vested  nghrs.  Lamhertson  t. 
Hofran,  2  Pa.  22;  Haley  v.  Philadelphia,  68  Pa.  45, 8 
Am.  Rep.  153;  McLeod  v.  Burroughs,  9  Ga.  2ia 

A  statute  which,  operating  upon  facts  existing 
at  the  time  of  its  passage,  attempts  to  impo%e  upon 
one  person  a  debtor  duty  to  another,  where  there 
was  no  right  and  no  obligation  in  existence  before 
tbe  passage  of  the  act,  is  in  violation  of  the  consti- 
tutional prohibitions.  Ryan  v.  State,  Elier,5  Neb. 
276;  Towle  t.  Eastern  Railroad,  18  N.  H.  647,  47  Am« 
Dec.  153. 

But  where  a  moral  obliaation  exists,  the  legisla- 
ture may  give  it  leiral  effect  hy  a  retroactive  statute. 
Lycoming  v.  Union.  15  Pa.  166,  63  Am.  Dec.  676; 
Jefferson  City  Gaslight  Co.  v.  Clark  (**New  Orleans 
V.  Clark").  95  U.  S.  654  (24:  623). 

Curative  and  confirmatory  statutes,  within  cer- 
tain limits,  are  valid  and  oonstitutlonaL  Cooley, 
Const.  Lim.  371;  Green  ▼.  Abraham,  43  Ark.  420;  Ex- 
change Bank  Tax  Cases,  21  Fed.  Rep.  99i 

If  the  judicial  proceedings  which  the  confirma- 
tory act  is  designed  to  remedy  were  at»oiuiely 
void,  for  want  of  Juriadietlon  or  other  reason,  then 
the  attempted  cure  cannot  be  effected,  and  the 
rights  of  the  parties  must  stand  as  they  were.  Mc- 
Daniel  v.  Correll,  19  III.  226.  W  Am.  Dec.  587:  Denny 
V.  Muttoon,  2  Alien,  361,  79  Am.  Dec.  784:  Lane  t. 
Nelson,  79  Pa.  407:  Richards  v.  Rote,  68  Pa.  248:  Pryor 
V.  Downey,  60  Cal.  888,  19  Am.  Uep.  656;  Israel  v. 
Arthur.  7  Colo.  6;  Sherwood  v.  Fleming.  25  Tex. 
Supp.  408:  Wright  v.  Hawkins.  28  Tex.452:  Teatman 
V.  Day,  79  Ky.  180;  Dupy  v.  Wickwire,  1  D.  Chip. 
2.7,  6  Am.  Dec.  729. 

But  in  cases  where  the  Jurisdiction  has  attached 
and  there  has  t)een  a  formal  defect  in  tbe  proceed- 
ings, where  the  equity  of  tbe  party  is  cOiPiplete  and 
all  that  is  wanted  ts  legal  form,  it  is  within  tbe 
recognized  power  of  tbe  legislature  to  correct  such 
defect  aod  to  provide  a  remedy  for  the  legal  right. 
Lane  v.  Nelson.  79  Pa.  407;  State,  Walter,  v.  Union, 
d3  N.  J.  L.  850:  Selsby  v.  Redloo,  19  Wis.  17;  Beach 
V.  Walker,  6  Conn.  197;  Booth  v.  Booth,  7  Conn. 
360;  Mather  v.  Chapman,  6  Conn.  54;  Hannibal  9:  SU 
J.  R.  Co.  V.  Marion  County.  86  Mo.  294. 

Statutes  passed  for  the  purpose  of  h«  aling defects 
In  the  aoknowledgments  of  prior  deeds  or  otb«r 
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the  date  of  sale,  and  all  JtidIot  Hen  holders 
shall  be  entitled  to  three  months  to  redeem  after 
the  expiration  of  said  six  months." 

"8ec  23  Heal  estate  once  sold  upon  order 
of  sale,  special  execution,  or  general  execu- 
tion shall  not  a^ain  be  liable  for  sale  for  any 
balance  due  upon  the  judgment  or  decree  un- 
der which  the  same  is  sold,  or  any  judgment 
or  lien  inferior  thereto,  and  under  which  the 
holder  of  such  lien  had  a  right  to  redeem 
within  the  fifteen  months  hereinbefore  pro- 
Tided  for. 

"Sec.  24.  The  holder  of  the  certificate  of 
12  Hpurchase  shall  be  'entitled  to  prevent  any 
waste  or  destruction  of  the  premises  purcbosed, 
and  for  that  purpose  the  court,  on  proper  show- 
ing, may  issue  an  injunction;  or  when  required 
to  protect  said  premises  against  waste,  appoint 
and  place  in  charge  thereof  a  receiver,  who 
shall  hold  said  premises  until  such  time  as  the 


purchaser  is  entitled  to  a  deed,  and  shall  be  en- 
titled to  rent,  con'rol,  and  manage  the  same; 
but  the  income  during  said  time,  except  wbal 
is  necessary  to  keep  up  repairs  and  prevent 
waste,  shall  go  to  the  owner  or  defendant  in 
execution,  or  the  owner  of  its  legal  title. 

'*Sec.  25.  The  provisions  of  this  act  shall 
apply  to  all  sales  under  foreclosure  of  mor^ 
gage,  trust  deed,  mechanics'  lien  or  other  lien, 
whether  special  or  general,  and  the  terms  of 
redemption  shall  be  the  same. 

**8ec.  26.  The  sheriff  shall  at  once  make  a 
return  of  all  sales  made  under  this  act  to  the 
court;  and  this  court,  if  it  finds  the  proceed- 
ings regular  and  in  conformity  with  law  and 
equity,  shall  conflrm  the  same  and  direct  tbat 
the  clerk  make  an  entry  upon  the  journal 
that  the  court  finds  that  the  sale  has  in  all  re- 
spects  been  made  in  conformity  to  law,  and 
order  that  the  sheriff  make  to  the  purchaser 


eonveyanoes  or  excusing  other  Informalities  In 
their  execution  or  registration,  are  conftitntlonal. 
(%e«nut  V.  Rbane,  10  Obio,  699, 47  Am.  Dec.  8A7:  Fer- 
muon  V.  Williams,  58  Iowa,  717;  Brlnton  v.  Seevers, 
12  Iowa,  380;  Barton  v.  Morris,  15  Ohio.  408;  Journeay 
V.  Oibaon.  56  Pa.  57;  fiarnet  ▼.  Barnet,  15  Senr.  St  R. 
It,  16  Am.  Dec.  516;  Maxey  v.  Wlae,  25Ind.  1;  Dulany 
T.  TllghmaD,  6  Olll  A  J.  46L 

It  Is  said  that  if  the  defects  in  the  deed  were  such 
as  to  render  it  positively  ineffectual  to  convey  the 
irrantor^s  title,  a  subsequent  curative  statute  would 
be  objectionable  as  depriving  the  party  of  his  prop- 
erty witbout  due  pnMsess  of  law.  Russell  ▼.  Rumsey, 
85  IlL  aOE^.  Alabama  L.  Ins.  k  T.  Co.  v.  Boykin,  88 
Ala.  SIO;  Orton  v.  Noonan,  28  Wis.  102.  But  see 
Bsmet  V.  Barnet,  tupra;  Watson  v.  Meroer,  88  D.  8. 
8  Pet.  88  (8: 876);  Davis  v.  State  Bank,  7  Ind.  816; 
Denfsel  ▼.  Waldie,  80  CaL  188;  Goshoro  v.  Puroell, 
11  Ohio  8r.  64L 

Rut  such  statutes  cannot  be  allowed  to  affect  the 
Tested  rights  of  the  third  parties.  Cooley.  Const. 
Llm.  878;  Meigben  v.  Strong.  6  Minn.  177,  80  Am. 
Dec  441:  Green  v.  Drinker,  7  Watts  ft  8. 440. 

Statutes  are  valid  which  conflrm  deeds  that  are  ir- 
regular only  through  an  imperfect  compliance  with 
the  peculiar  statutory  provisions  governing  the 
acknowledgments  of  married  women.  Johnson  ▼. 
Richardson,  44  Ark.  865:  Barnet  v.  Barnet,  16  Serg. 
ft  K.  72. 16  Am.  Deo.  516:  Russell  v.  Rumsey,  86  lU. 
382;  Pearce  v.  Patton,  7  B.  Mon.  162,  45  Am.  Deo.  61: 
Gofkhnrn  ▼.  Purof*lJ.  11  Ohio  St.  641;  Chesnut  v.  Shane, 
16  Ohio,  509,  47  Am.  Deo.  387;  Dentael  v.  Waldie,  80 
Gal.  188. 

But  if  the  invalidity  of  the  conveyance  arises 
from  a  want  of  power  in  the  grantor  to  convey  the 
particular  estate,  and  not  from  any  informality  in 
its  execution,  nor  merely  from  a  disability  imposed 
by  the  policy  of  the  law,  it  is  not  in  the  power  of 
the  legislature  to  confer  retroacriTe  efficacy  on  the 
deed.  Black,  Constitutional  Prohibitions.  I  2U; 
Shonk  r.  Brown,  61  Pa.  320;  Boutsong  v.  Wolf,  85  Mo. 
174. 

Laws  passed  to  remedy  the  defective  execution 
of  powers,  when  intended  to  carry  out  the  manifest 
intention  of  the  parties,  and  not  affecting  vested 
rights,  are  oonsUtutlonal.  State  v.  Newark,  27  N. 
J.L.186. 

The  legislature  baa  constitutional  authority  to 
passasututeaff«otlngthe  execution  of  wills,  snd 
to  gire  It  a  retrospective  effect  upon  testaments 
already  made  at  the  time  of  its  passage,  but  which 
have  not  yet  talcen  effect  by  the  death  of  the  testa- 
tor. Long  V.  Zook,  18  Pa.  400:  American  Baptist 
Missionary  Union  v.  Peck.  10  Mich.  841;  Loveren  v. 
Lamprey,  22  N.  H.  484;  McCarty  v.  Hoffman,  28  Pa. 
507:  Greenough  ▼.  Greenough,  llPa.489, 51  Am.  Dec 
168  U.  S.  U.  8.,  Book  41.  ^ 


567:  State,  Bf.  B.  Church  Trustees,  ▼.  Warren,  28  Md. 
888;  Den,  Southard,  v.  Central  Et  Co.  26  N.  J.  L.  la 

And  to  remedy  the  defective  exercise  of  corporate 
powers.  Syracuse  City  Bank  v.  Davis.  16  Barb.  188* 
MltoheU  ▼.  Deeds.  49  111.  416,  96  Am.  Dea  631:  Morris 
V.  State,  Gussett  62  Tex.  7:!8;  Gardner  v.  Haney,  86 
Ind.  17;  Schenley  v.  Com.  86  Pa.  29,  78  Am.  Deo.  859. 

And  to  cure  irregularities  and  defects  in  the  pre- 
vious assessments  of  property  for  taxation  and  the 
levy  of  taxes  thereon.  Boardmau  t.  Beckwith.  18 
Iowa,  292;  Musselman  t.  Logansport,  29  Ind.  588; 
Chamberlain  v.  Taylor,  86  Hun,  24;  Butler  v.  Toledo, 
5  Ohio  St.  225:  Strauch  v.  Shoemaker,  1  Watts  ft  8. 
17R;  Montgomery  v.  Meredith,  17  Pa.  42;  Walter  v. 
Bacon,  8  Mass.  472;  Locke  t.  Dane,  9  Mass.  860; 
Brevoort  v.  Detroit.  24  Mich.  822;  State,  Doyle,  v. 
Newark,  841^.  J.  L.  287. 

But  if  the  default  is  in  the  nature  of  the  tax  itself, 
it  cannot  be  obviated  by  subsequent  act.  May  ▼• 
Holdridge,  28  Wis.  93:  Cooley.  Const.  Lim.  882. 

Where  a  person  has  designed  and  attempted  to 
enter  into  a  particular  contract,  but  has  failed  to 
bind  himself,  in  the  contemplation  of  the  law,  either 
in  consequence  of  a  personal  disability  on  bis  part, 
or  of  considerations  of  a  public  policy  exist  inif  at 
that  time,  or  by  reason  of  the  neglect  of  some  legal 
formality  or  requirement,  he  cannot  complain  of  a 
sul>sequent  statute  validsting  the  contract  and 
fixing  his  liiibtlity.  M;echanics*  ft  W.  Mut.  Sa  v.  Bank 
ft  Bldg.  Asso.  ▼.  Allen,  28  Conn.  97;  Andrews  v. 
Kussell,  7  Blackf.  474;  Grimes  v.  Doe,  Shute,  8 
BJackf.871;  Thompson  v.  Morgan.  6  Minn.  29:2:  Par- 
melee  V.  Lawrence,  48  Ul.  831;  Curtis  v.  Leavitc,  17 
Barb.  309;  State  v.  Norwood,  12  Md.  195;  Gibson  v. 
Hibbard,  13  Mich.  215;  Harris  ▼.  Rutledge,  19  Iowa, 
889, 87  Am.  Dec.  441;  Lewis  v.  McEl  vain.  16  Ohio.  347; 
Estep  ▼.  Hutchman,  14  Serg.  ft  R.  435:  Jefferson  City 
Gaslight  Co.  V.  Clark,  96  U.  8. 644  (24:  521). 

Statutes  authorizing  courts  to  grant  dirorces  for 
causes  occurring  before  the  passage  of  the  author- 
ising Statutes,  and  which,  at  the  time  of  their  hap- 
pening, furnished  no  ground  for  the  dltaolution  of 
the  marriage  relation,  are  not  objectionable  on 
acoount  of  their  retroactive  operation.  Jones  v. 
Jones,  2  Overt,  2;  Berthelemy  v.  Johnson,  8  B.  Mon. 
UO,  88  Am.  Dec.  179;  Carson  v.  Carson,  40  Miss.  849: 
West  V.  West  2  Mass.  223:  Bigelow  v.  Bigelow.  108 
Mass.  88;  1  Bishop,  Mar.  ft  Dlv.  8§  670.  680.  606.  700. 
See  Clark  v.  Clark,  10  N.  H.  887,  84  Am.  Dec.  1S5: 
Greenlaw  v.  Greenlaw,  12  N.  H.  200;  Jarvis  v.  jHrvis, 
8  Bdw.  Ch.  462;  Given  v.  Marr,  27  Me.  212:  Sherburne 
V.  Sherburne,  6  Me.  210;  8  Am.  ft  Bnir.  Bnc.  Law.  761. 

A  state  may  constitutionally  pass  a  retroHctive 
law  impairing  her  own  rights.  Daris  v.  Dawes,  4 
Watts  ft  S.  401;  Lewis  ▼.  Turner,  40  G«.  416;  Mayen 
V.  Byrne,  19  Ark.  806, 
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tbe  certificate  of  sale  or  deed  provided  for  ia 
g  1  of  tliifl  act.** 

JJessra.  Thomas  F.  Doran,  D.  Iff.  Val- 
entine* A.  A.  (jodard,  and  Leonard  S.  Ferry 
for  piainlifT  iu  error. 

Mtasrs.  E.  A.  McMath  and  William  J. 
Scott  for  defeudant  in  error. 

Mr.  Justice  Shiras  delivered  tbe  opinion  of 
tbe  court: 

No  provision  of  tbe  Constitution  of  the 
United  Suiies  has  received  moie  frequent  con- 
sidemiioD  by  this  court  Iban  that  which  pro- 
vides rbat  no  state  shall  pass  any  law  impair- 
ing the  ohlicaiion  of  contracts.  This  very  fre 
quency  w(»uld  ai)pear  to  have  rendcied  it  diffi- 
cult to  apply  the  ksuU  of  the  c«»url's delibera- 
tions to  new  cases  diflf  ling  somewhat  in  their 
facts  from  tho^^e  previously  considered. 
]  5i2]  *Tiiis  rpconi  discloses  tljat  in  the  present 
case  the  supreme  cr)urt  of  Kansas  filed  two  opin- 
ions in  which,  after  elaborate  reviews  of  the 
decisions  of  this  court,  opposite  conclusions 
were  reached.  The  case  was  twice  argued 
and  decided.  On  the  first  hearing  a  m  ijority 
of  that  court  held,  expressing  its  vi-  ws  in  an 
opinion  by  Chief  Justice  Horton,  ib  it  Kan. 
Laws  of  *1«93,  chap.  109,  did  not  apply  to 
contracts  made  before  its  passage,  and  that,  if 
it  did  so  apply,  tbe  law  was  void  as  respects 
prior  contracts,  because  it  impaired  their  obliga- 
tions. 

A  change  in  tbe  membership  of  tbe  court 
baving  laken  place,  a  rehearing  was  bad;  and 
it  was  held  by  a  majority  of  the  court,  speak- 
ing throuiih  Chief  Justice  Mariin,  that  the  act 
in  question  was  applicable  and  valid  in  the  case 
of  contracts  made  before  and  after  its  passage. 
Bewrlt/  V.  Ikirnitz,  55  Kan.  451,  55  Kan.  4t}8, 
81  L.  R  A.  74. 

It  is  tbe  last  decision  which  is  brought  be- 
fore us  for  review.  In  so  far  as  it  construes 
tbe  act  to  be  applicable  to  prior  contracts,  we 
are,  of  course,  hound  by  that  decision.  Wheth- 
er, when  so  construed,  tbe  act  is  valid,  is  a 
question  open  for  our  consideration. 

Tbe  decisions  of  this  court  are  numerous  in 
vfbicb  it  has  been  held  that  tbe  laws  which 
prescribe  the  mode  of  enforcing  a  contract, 
which  are  in  existence  when  it  is  made,  are  so 
far  a  part  of  the  contract  that  no  changes  in 
these  laws  which  seriously  interfere  with  that 
eoforcement  are  valid,  because  they  impair  its 
obligation  within  tbe  meaning  of  tbe  ('onstiti- 
tion  of  the  United  States.  But  it  will  be  suffi- 
cient for  our  present  purpose  to  mentioo  a  few 
only. 

Bronson  v.  Kinzie,  42  U.  8.  1  How.  311  [11: 
1481,   holds  that    a    state  law,  pa^^sed  subse- 

auently  to  tbe  execution  of  a  mortgage,  which 
eclares  that  the  equitable  estate  of  the  mort 
gage  shall  not  be  extinguished  for  twelve 
months  after  a  sale  under  a  decree  in  chancery, 
and  which  prevents  any  sale  unless  two  thirds 
of  the  amount  at  which  the  property  has  been 
valued  by  appraisers  shall  be  bid  therefor,  is 
within  the  clause  of  the  Constitution  of  the 
United  States  which  prohibits  a  state  from 
passing  a  law  impairing  tbeobli^rahon  of  con 
1  Jiil]  tracts.  In  'this  case,  tbe  court  dealt  with 
the  contention,  usually  made  on  these  occasions 
and  which  is  relied  on   by  tbe  defeddants  in 


error  in  the  present  case,  that  the  law  waa  a 
regulation  of  the  remedy  and  did  not  directly 
affcci  the  contract;  and  Chief  Juatice  Taney 
saiu: 

•'Whatever  belongs  merely  to  tbe  remedy 
may  be  altered  accordin?  to  the  will  of  the 
state,  provided  tbe  alteration  does  not  impair 
the  oblii:  tion  of  the  contract.  But  if  that 
effect  is  produced,  it  is  immaterial  whether  it 
is  done  by  acting  on  the  remedy  or  directly  oq 
I  ho  contnict  itself.  In  either  case  it  is  pro- 
hibited by  the  Constitution." 

And  he  quoted  ibe  language  of  the  court  in 
Green  v.  hiilille,  21  U.  S.  8  Wheat.  76  [5:  5«6): 

**It  is  no  answer  that  the  acts  of  Kentucky 
now  in  question  are  regui:ilions  of  the  remedy 
and  not  of  the  ri^bl  to  the  lands.  If  these  acta 
so  change  the  nature  and  extent  of  exist  in 
remedies  as  materially  to  impair  the  rights  an 
interests  of  tbe  owners,  they  are  just  as  much  a 
violation  of  the  compact  as  if  they  directly  over- 
turned his  rights  and  interests.  .  .  .  If  the 
remedy  afforded  be  qualified  and  restrained  by 
conditions  of  any  kind,  tbe  right  of  the  owner 
may  indeed  subsist  and  be  acknowledged,  but 
it  is  impaired,  and  rendered  insecure,  accord- 
ing to  tbe  nature  and  extent  of  such  restric- 
tions " 

Proceeding  to  apply  these  principles  to  the 
case  before  him,  the  Chief  Justice  further  sm  id: 

"It  is  the  plaintiff's  absolute  and  undoubted 
right,  under  an  ordinary  moncagedeed,  if  tbe 
money  is  not  paid  at  tbe  appointed  day,  to  go 
into  the  court  of  chancery  and  obiair  its  or- 
der for  tbe  sale  of  tbe  wb'>le  mortgaged  prop- 
erty (if  tbe  whole  is  necessary),  free  and  dia- 
charjred  from  the  equitable  interest  of  tbe 
mortgagor.  This  is  his  right  bv  tbe  law  of 
the  contract:  and  it  is  tbe  duty  of  the  court  to 
maintain  and  enforce  it,  without  any  unreason- 
able delay. 

"When  this  contract  was  made,  no  statute 
bad  been  passed  by  tbe  state  ciianginc  the 
rules  of  law  or  equity  in  relation  to  a  contract 
of  this  kind.  None  such,  at  least,  has  been 
brought  to  the  notice  of  the  court,  and  it  must 
therefore  be  *governed,  and  tbe  rights  of  [124 
tbe  parties  under  it  measured,  by  the  rules  as 
above  stated.  They  were  the  laws  of  Illinois 
at  tbe  time,  and  therefore  entered  into  tbe 
contract,  and  formed  a  part  of  it,  without  any 
express  stipulation  to  that  effect  in  the  deed. 
Thus,  for  example  tbereis  no  covenant  in  tbe 
instrument  giving  the  mortgxgor  the  ri^bt  to 
redeem  by  paying  the  money  after  tbe  day 
limited  in  tbe  deed  and  before  he  was  fore- 
closed by  tbe  decree  of  the  court  of  chancery. 
Yet  no  one  doubts  bis  right  or  bis  remedy,  for, 
by  tbe  laws  of  tbe  state  then  m  force,  thia 
rieht  and  this  remedy  were  a  part  of  the  law 
of  tbe  contract,  without  any  express  agree- 
ment by  the  parties.  So,  also,  the  rights  of 
the..mortgagee,  as  known  to  the  laws,  required 
no  express  stipulation  to  define  or  secure  ihem. 
They  were  annexed  to  the  contract  at  the  time 
it  was  made,  and  fonr.ed  a  part  of  it,  and  any 
subsequent  law,  impaiting  ibe  rights  thus  ac- 
quip'd.  impairs  the  obligations  which  the  con- 
tract imposed. 

••This  brings  us  to  examine  tbe  statutes  of 
Illinois  wbich  have  given  rise  to  tins  contro- 
versy. As  concerns  the  law  of  February  19, 
1841,  it  appears  to  tbe  court  not  to  act  merely 
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on  tlio  roniedy,  but  directly  upon  tbe  contract 
iiself,  andro  enp^raft  upon  it  new  conditions 
injurious  and  unjust  to  tbe  mortrrncee.  It  de- 
clares that,  altliougb  tbe  mortgaged  premises 
sbould  be  sold  under  tbe  dtcret*  of  tbe  court  of 
chancery,  }et  ibat  tbe  equitable  estate  of  tbe 
mortirairor  sbMll  not  be  exlinguisbed,  but  sball 
continue  for  t^N'elve  rooQtbs  after  tbe  sale;  and 
it  moreovtr  ^ives  a  new  and  like  estate,  wbicb 
before  hud  no  •existence,  to  the  judgment 
irc dilor,  to  continue  for  fifteen  months.  If 
such  rights  may  be  added  o  the  original  con- 
tTHf't  by  subsequent  legislation,  it  would  be 
ditbculi  to  say. at  what  point  they  must  stop. 
An  equitable  interest  in  tbe  premises  may,  in 
likemauner,  l)e  conferred  upon  others;  and  the 
riL'ht  to  rerteom  may  be  so  prolonped  as  to  de- 
prive the  mortgagee  of  the  benefit  of  his  se- 
curity by  rendering  the  property  unsalable 
lor  anything  like  its  value.  This  law  gives  to 
the  mortgagor  and  to  the  judgment  creuitor  an 
equitable  estate  in  tbe  premises,  wbicb  neither 
of  tbem  would  have  been  entitled  to  under  the 
oriffinal  conirnct;  and  these  new  interests  are 
1  2o]  directly  and  materially  in  conflict  with 
those  which  tbe  moitga^ee  acquired  when  the 
mortgage  was  made.  Any  such  modification 
of  ii  contract  by  sut)sequent  legislation,  against 
tbe  consent  of  one  of  the  part  es  unquestionably 
impnirs  its  obligations,  and  is  prohibited  by  the 
Constitution." 

In  Mef  rncken  v.  Haptrord,  48  U.  8.  2  How. 
60t^  ril:  897 1,  there  came  forconsidera'ion  the 
Taliaity  of  a  law  ot  the  state  of  Illinois,  provid- 
ing that  a  sale  shall  not  be  made  of  property 
levied  on  under  an  execution,  unless  it  should 
bring  two  ihnd^  ot  its  valuation  according  to 
the  opinion  of  three  householders.  The  opinion 
of  tbe  court  was  pronounced  by  Mr.  Justice 
Baldwin,  in  the  course  of  which  be  used  the 
following  language: 

"In  placing  the  obligation  of  contracts  un- 
der the  protection  of  the  Constitution,  its 
framers  looked  to  the  essentials  of  the  contract 
more  tiian  to  the  form  and  modes  of  proceed- 
ing by  which  it  was  to  be  carried  into  execu- 
tion; annulling  all  state  legislation  which  im- 
pained  the  obligation,  it  was  left  to  tbe  state  to 
provide  and  shape  the  remedy  to  enforce  it. 

"Tbe  obligation  of  a  contract  consists  in  its 
binding  force  on  tbe  party  wbr)  makes  it. 
This  depends  on  tbe  laws  in'existence  when  it 
is  maite  The^e  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them  as 
the  measure  of  the  obligation  to  preform  tbem 
by  tbe  one  party,  a'  d  the  right  acquired  by 
the  other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either  than 
that  which  the  terms  of  the  contract  indicate, 
according  to  their  settled  legal  meaning. 
When  it  becomes  consummated,  the  law  de- 
fines the  duty  and  the  right,  compels  one  party 
to  preform  the  thing  contracted  for,  and  gives 
tbe  other  u  right  to  enforce  the  performance 
by  tbe  remedies  then  in  force.  If.  any  sub- 
•equent  law  affect  to  diminish  the  duty,  or  to 
impair  the  right,  it  necessarily  bears  on  the 
obligation  of  the  contract,  in  favor  of  one  party 
to  ihe  injury  of  the  Other;  hence  any  law, 
which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  tbe  rights  accruing  by  a  con- 
tract, though  profes'iing  to  act  only  on  the 
remedy ,  is  directly  obnoxiouB  to  the  prohibition 
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of  tbe  Constitution.  .  .  .  Tbe  obligation  of 
the  contract  between  the  parties,  in  thiscase,  was 
]  to  perform  tbe  promises  *and  undertak  [126 
\  ingscontained  therein:  the  rightsof  the  plaintiff 
were  to  damages  for  the  breach  thereof, to  bring 
suit  and  obtain  a  judgment,  to  take  out  and 
prosecute  an  execution  against  the  defendant 
till  the  judgment  was  satisfied,  pursuant  to 
the  existing  laws  of  Illinois.  .  .  .  Any 
subsequent  law  which  denies,  obstructs,  or  im- 
pairs this  right,  by  superadding  a  condition 
that  there  shall  be  no  sale  for  any  sum  less  than 
the  value  of  tbe  property  levied  on.  to  be  as- 
certained by  appraisement,  or  any  other  mode 
of  valuation  than  a  public  sale,  affects  the 
obligation  of  the  contract  as  much  in  the  one 
case  as  the  other,  for  it  can  be  enforced  only 
by  a  sale  of  tbe  defendant's  property,  and  the 
prevention  of  such  sale  is  the  denial  of  a  right. 
The  same  power  in  a  state  legislature  may  be 
carried  to  any  extent,  if  it  exists  at  all;  it  may 
prohibit  a  sale  for  less  than  tbe  whole  appraised 
value,  or  for  three  fourths,  or  nine  tenths,  as 
well  as  for  two  thirds,  for  if  the  power  can  be 
exercised  to  any  extent,  its  exercise  must  be  a 
matter  of  uncontrollable  discretion,  in  passing 
laws  relating  to  the  remedy  which  are  regard- 
lessof  the  effect  on  the  right  of  the  plaintiff." 

In  Howard  v.  Bvgbee,  65  U.  8.  24  How.  461 
f16:  758],  a  statute  of  tbe  state  of  Alabama  au 
thorizing  a  redemption  of  mortgaged  property 
in  two  years  after  tbe  sale  under  a  decree,  by 
bona  fi<)e  creditors  of  the  mortgagor,  was  held 
unconstitutional  and  void  as  to  sales  made  un- 
der mortgages  executed  prior  to  the  enactment. 
It  was  contended  that  the  law  did  not  affect 
the  mortgage  contract,  but  only  enlarged  the 
time  at  the  completion  of  which  the  purchaser 
at  tbe  mortgage  sale  would  acquire  an  inde- 
feasible title,  and  that  the  new  law  only 
operated  as  between  tbe  purchaser  and  bona 
fide  creditors  of  the  mortgagor.  But  this 
jourt,  through  Mr.  Justice  Nelson,  recognized 
the  cases  of  Bronson  v.  Kivzie,  42  D.  8.  1 
How.  811  [11:  1431,  and  McCrncken  v.  Hay- 
W'ird,  43  U.  8.  2  How.  608  [11:  397],  as  appli- 
cable  to  and  decisive  of  the  case. 

Brine  v.  Hartford  F.  Ins,  Co.  98  U.  8.  627 
[24:  858].  is  worthy  of  notice,  because  in  that 
case  the  court  had  occasion  to  apply  the  prin- 
ciples of  previous  cases,  announced  in  protec- 
tion of  the  rights  of  creditors,  to  the  case  of  a 
mortgagor  whose  land  had  been  ordered  by 
the  circuit  court  of  the  United  8tates  for  the 
northern  district  of  Illinois  to  an  immediate 
sale.in  *disregardof  alaw  of  a  state  in  ex- [127 
istence  at  the  time  the  mortgage  was  executed, 
which  allowed  to  tbe  mortgagor  twelve  months 
to  redeem  after  a  sale  under  a  decree  of  fore- 
closure, and  to  bis  judgment  creditor  three 
months  after  that. 

The  view  of  the  trial  court  was  that  remedy 
of  an  immediate  sale,  by  decree  of  tbe  circuit 
court  of  the  United  States  sitting  in  equity, 
was  not  affected  bv  the  state  statute.  But  this 
court  held,  through  Mr.  Justice  Miiler,  that  all 
the  laws  of  a  state  existing  at  the  time  a  mort- 
gage or  any  other  contract  is  made,  which  af- 
fect the  rights  of  the  parties  to  the  contract, 
enter  into  and  become  a  part  of  it.  and  are  ol)- 
ligatory  on  all  courts  which  assume  to  give  a 
remedy  on  such  contracts — that  the  construc- 
tion, validity,  and  effect  of  contracts  are  gov- 
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enied  by  the  place  where  tbey  are  made  and 
are  to  be  performed,  if  that  be  the  same— that 
It  is  therefore  said  that  these  laws  eoter  into 
and  become  a  part  of  the  cod  tract.  Id  the 
opinioD  it  was  said: 

* 'There  is  no  doubt  that  a  distioctioD  has 
been  drawn,  or  attempted  to  be  drawD,  between 
such  laws  as  regulate  the  rights  of  the  parties, 
and  such  as  apply  only  to  the  remedy.  It  may 
be  conceded  tbat  in  some  cases  such  a  distinc 
tioD  exists.  In  the  recent  case  of  Tenneaitee  v. 
Sneed,  90  U.  8.  69  [24:  610],  we  held  that,  so 
long  as  there  remained  a  sufficient  remedy  on 
the  contract,  an  act  of  the  legislature,  chang- 
ing: the  form  of  the  remedy,  did  not  impair  the 
obligntion  of  the  conract.  But  this  doctrine 
was  said  to  be  subject  to  the  limitation  tbat 
there  remained  a  remedy  which  was  complete, 
and  which  secured  all  the  substantial  rights  of 
the  party.  At  all  events,  the  decisions  of  this 
court  are  numerous  tbat  the  laws  which  pre- 
scribe the  mode  of  enforcing  a  contract,  which 
are  in  existence  when  it  is  made,  are  so  far  a 
part  of  the  contract  that  do  chaDges  in  these 
laws  which  seriously  interfere  with  that  en- 
forcement are  valid,  because  they  impair  its 
obligation  within  the  meaning  of  the  Constitu- 
tion of  the  United  Sutes." 

The  learned  justice,  in  enforcing  his  argu- 
ment, quoted  largely  from  the  opinion  of  Chief 
Justice  Taney  in  the  case  of  Branson  v.  Kiiizie, 
tupra,  as  expressing  truly  "the  sentiment  of 
128]  the*court  as  it  was  then  organized,  as  it 
is  organized  now,  and  as  the  law  of  the  case." 

These  principles  were  applied  in  the  case  of 
Seihert  v  United  States,  122  U.  8.  284  [30: 
1103],  where,  after  citing  Rronsan  v.  Kinzie, 
supra;  United  States  v.  Qvincy^  71  U.  8.  4 
Wall.  535  [18:  403],  and  Louisiana  ▼.  Neu)  Or- 
leans, 102  U.  8.  203  [26: 132].  as  declaring  the 
settlf^  doctrine  of  this  court  that  "the  remedy 
subsisting  in  a  state  wben  and  where  a  con- 
tract is  made  and  is  to  be  performed  is  a  part 
of  its  obligation,"  the  court,  through  Mr.  Jus- 
lice  Matthews,  he^d:  That  the  legislature  of 
Missouri  having,  by  the  act  of  March  23,  1868. 
to  facilitate  the  construction  of  railroads,  en- 
acted that  the  county  court  should,  from  time 
to  time,  levy  and  cause  to  be  collected,  in  the 
same  manner  as  county  taxes,  a  special  tax  in 
order  to  pay  the  interest  and  principal  of  any 
bond  which  might  be  issued  by  a  municipal 
corporation  in  the  state  on  account  of  a  sub- 
scription, authorized  by  the  act,  to  the  stock 
of  a  railroad  company,  which  tax  should  be 
levied  on  all  the  real  estate  within  the  town- 
ship making  the  subscription,  in  accordance 
with  tbe  valuation  then  last  made  by  the  county 
assessor  for  county  purposes,  it  was  a  material  j 
part  of  this  contract  that  such  creditor  should  ' 
always  have  tbe  right  to  a  special  tax  to  be 
levied  and  collected  in  tbe  same  manner  as 
county  taxes  at  the  same  time  might  be  levied 
and  collected;  that  tbe  provisions  contained  in 
the  subsequent  enactments  of  Missouri,  respect- 
ing the  assessment  and  collection  of  such  taxes, 
were  not  a  legal  equivalent  for  the  provisions 
of  the  act  of  1K68,  and  that  the  law  of  18  8, 
although  repealed  by  the  legislature  of  Mis- 
souri, was  still  in  force  for  the  purpose  of 
levying  and  collecting  the  tax  necessary  fot 
the  payment  of  a  judgment  recovered  against 
ft  municipal  corporation  in  the  state  upon  a 
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debt  incurred  by  subscribing  to  the  stock  of  a 
railroad  company  in  accordance  with  its  pro- 
visions. 

The  case  of  Conn/cticnt  Mut.  L.  Ins,  Co. 
V.  Cushman,  lOS  U.  8.  51  [27:  648],  does  not 
collide  with  the  previous  and  subsequent  casea. 
There  the  new  statute  did  not  lessen  the  duty 
of  the  mortgagor  to  pay  what  he  had  con- 
tracted to  pay,  nor  affect  the  time  of  payment, 
noraffeci  any  remedy  which  *ihe  mort  [129 
ga/^ee  had  by  existing  law  for  the  enforcement 
of  his  contract. 

Neither  is  the  case  of  Morley  v.  T^ake  Shore 
dM,  8.  R.  Co,  146  U.  8.  162  [  ^6:  92.-)).  in  any 
wise  inconsistent  with  the  cases  above  cited. 
Tbe  holding  there  was  that  the  rate  or  amount 
which  was  prescribed  by  the  statute  of  a  state, 
as  damages  for  a  failure  to  pay  or  satisfy  an 
existing  judgment,  was  a  matter  within  the 
control  of  the  slate,  as  a  matter  of  public 
policy,  and  did  not  arise  out  of  the  contract 
between  the  creditor  and  the  debtor. 

Without  pursuing  the  subject  further,  we 
hold  that  a  statute  which  authorizes  the  re- 
demption of  property  sold  upon  foreclosure  of 
a  mortgage,  wbere  no  right  of  redemption 
previously  existed,  or  which  extends  the  period 
of  redemption  beyond  the  time  formerly  al- 
lowed, cannot  constitutionally  apply  to  a  sale 
under  a  mortgage  executed  before  its  passage. 

Let  us  briefly  apply  the  conclusion  thus 
reached  to  the  facts  of  the  present  case. 

Tbe  plaintiff  was  tbe  holder  of  several  prom- 
issory notes,  dated  November  1,  1885,  secured 
by  a  mortgage  of  the  same  da'e  upon  a  tract  of 
land  in  8hawnee  county.  Kansas.  The  mort- 
gage contained  an  express  waiver  of  an  ap- 
praisement of  the  real  estate.  Default  in  pay- 
ment having  ensued,  the  suit  was  brought, 
praying  that  the  mortgaged  premises  should  be 
sold  according  to  law,  witbout  appraisement, 
tbat  the  proceeds  arising  from  the  sale  should 
be  applied  to  the  payment  of  the  indebtedness 
due  the  plaintiff,  and  that  the  defendants  should 
be  forever  barred  and  precluded  of  any  right 
of  redemption. 

Under  the  law  as  it  existed  at  the  time 
when  the  mortgage  was  made,  after  a  forclos- 
ure  and  sale  of  tbe  mortgaged  premises  the 
purchaser  was  given  actual  possession  as  soon 
as  the  sale  was  confirmed  and  tbe  sheriff's  deed 
issued.  Thereafter  the  mortgagor  or  the 
owner  had  no  possession,  title,  or  right  in  any 
way  to  the  premises. 

Under  the  new  law  the  mortgngor  shall 
have  eighteen  months  from  date  of  sale  within 
which  to  redeem,  and,  in  tbe  meantime,  the 
rents,  issues,  and  profi  s.  except  what  is  neces- 
sary to  keep  up  repairs,  shall  go  to  tbe  mort- 
gagor or*t  he  owner  of  the  legal  title, wliofl30 
in  the  meantime  shall  be  entitled  lo  the  posses- 
sion of  the  property.  The  redemption  payment 
is  to  consist,  not  of  the  mortgage  debt,  interest, 
and  costs,  but  of  the  amount  paid  by  the  pur- 
chaser, with  interest,  cost,  and  taxes. 

In  other  words,  the  act  carves  out  for  the 
mortgagor  or  the  owner  of  the  mortgage  prop- 
erty an  estate  of  several  months  more  than  was 
obtainable  by  him  under  the  former  law,  with 
full  right  of  possession,  and  without  paying 
rent  or  accounting  for  profits  in  tbe  meantime. 
What  is  sold  under  this  act  is  not  the  estate 
pledged  (described  in  the  mortgage  as  a  good 
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and  indefeasible  estate  of  inberitaDce,  free  and 
clear  of  all  encurabraDce),  but  a  remainder— an 
estate  subject  to  tbe  possession,  for  eighteen 
months,  of  another  person  who  is  under  no 
obligation  to  pay  rent  or  to  account  for  profits. 

Tbe  23d  section  of  the  act  should  not  be 
overlooked,  providing  that  real  estate  once 
sold  upon  order  of  sale,  special  execution,  or 
general  execution,  shall  not  again  be  liable  for 
sale  for  any  balance  due  upon  the  judgment 
or  decree  under  which  the  same  is  sold,  or  any 
Judgment  or  lien  inferior  thereto,  and  under 
which  the  holder  of  such  .lien  bad  a  right  to 
redeem. 

Obviously  this  scheme  of  foreclosure  ren- 
ders it  necessary  for  the  mortgagee  to  himself 
bid,  or  procure  others  to  bid,  the  entire  amount 
of  tbe  mortgage  debt,  and  thus,  in  effect,  re- 
lease the  debtor  from  his  personal  obligation. 

We,  of  course,  have  nothing  to  do  with  the 
fairness  of  the  policy  of  such  enactments  as 
respects  those  who  choose  to  contract  in  view 
of  them.  But  it  seems  impossible  to  resist  the 
conviction  that  such  a  change  in  the  law 
is  not  merely  the  substitution  of  one  remedy 
for  another,  but  it  is  a  substantial  impairment 
of  tbe  rights  of  tbe  mortgagee  as  expressed  in 
the  contract.  Where,  in  a  mortgage,  an  en- 
tire estate  is  pledged  for  the  payment  of  a  debt, 
with  right  to  sell  the  mortgaged  premises  free 
from  redemption,  can  that  he  valid  legislation 
which  would  seek  to  substitute  a  right  to  sell 
the  premises  subject  to  an  estate  or  right  of 
possession  in  the  debtor  or  his  alienees  for 
eicrbteen  months? 

131 J  *Mnrtha  Barnitzheld  Kirtlnnd's  notes  se- 
cured by  a  mortgage.   Of  course,  under  the  con- 
tract thus  created,  she  had  a  right  to  resort  to 
other  property  of  tbe  debior  to  make  up  for  any 
deficiency  remaining  after  the  sale  of  the  real 
estate  mortgaged.    As  the  law  stood  at  the 
time  the  contract  was  made,  if  Kirtland,  either 
by  purchase  at  the  sale  or  by  subsequent  trans- 
actions, became  the  owner  of  the  real  estate, 
Mrs.  Barnitz  had  a  legal  right  to  again  levy 
thereon  and  subject  it  to  the  payment  of  the 
remnant  of  her  debt.     But  this  law,  as  we 
have  seen,  in  express  terms  declares  that  this 
real  estate  shall  not  again  be  liable  for  sale  for 
any  balance  due  upon  the  judgment  or  decree 
under  which  tbe  same  is  sold.     This  cannot 
be  held  to  mean  merely  that  the  land  Is  sold 
free  from  existing  liens,  for  such  would  be  the 
legal  effect  of  the  sale  at  any  rate.     It  plainly 
means  that  the  balance  of  tbe  debt  shall  not 
be  made  out  of  the  lands,  even  if  and  when 
they  became  the  properly  of  the  debtor.    Nor 
can  it  be  said  that  such  a  question  is  not  now 
before  us.     What  we  are  now  considering  is, 
whether  tbe  change  of  remedy  was  detrimen- 
tal to  such  a  degree  as  to  amount  to  an  impair- 
ment of  the  plaintiff's  right:  and,  as  this  rec- 
ord discloses  that  the  sale  left  a  portion  of  the 
plaintiff's  Judgment  unpaid,  it  may  be  fairly 
areued  that  this  provision  of  the  act  does  de- 
prive the  plaintiff  of  a  right  inherent  in  her 
contract.     When  we  are  asked  to  put  this  case 
within  the  rule  of  those  cases  in  which  we 
have  held  that  it  is  competent  for  the  states  to 
change  the  form  of  tbe  remedv,  or  to  modify 
it  otherwise,  as  they  may  see  fit,  provided  no 
■obstantial  right  secured  by  the  contract  is 
thereby  impaired,  we  are  bound  to  coDsider 
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the  entire  scheme  of  the  new  statute,  and  to 
have  regard  to  its  probable  effect  on  the  rigbta 
of  the  parties. 

It  is  contended  that  the  right  to  redeem, 
granted  by  the  new  statute,  only  operates  on  the 
purchaser  and  not  on  the  mortgagee  as  such. 
This  very  argument  was  foreseen  and  disposed 
of  in  HrojtBon  v.  Kinzie,  42  U.  8.  1  How.  319 
[11: 146],  where  this  court  said; 

"It  [the  new  act]  declares  that  althougn  the 
mortguged  premises  should  be  sold  under  the 
decree  of  the  court  of  chancery,  yet  that  the 
equitable  estate  of  the  mortgagor  shall  not  be  ex- 
tinguished, but  *8ball  continue  for  twelve[132 
months  after  the  sale;  and  it  moreover  gives  ft 
new  and  like  estate,  which  before  had  no  ex- 
istence, to  the  judgment  creditor  to  continue 
for  fifteen  mouths.  If  such  rights  may  .be 
added  to  the  original  contract  by  subsequent 
legislation,  it  would  be  difficult  to  say  nt  what 
point  they  must  stop.  An  equitable  interest  in 
the  premises  may,  in  like  manner,  be  conferred 
upon  others:  and  the  right  to  redeem  may  be 
so  prolonged  as  to  deprive  the  mortgagee  of 
the  benefit  of  his  security  by  rendering  the 
property  unsalable  for  anything  like  its  value. 
This  law  gives  to  the  mortgagor  and  to  the 
judgment  creditor  [meaning  creditors  other 
than  the  mortgagee]  an  equitable  estate  in  the 
premises,  which  neither  of  them  would  have 
been  entitled  to  under  tbe  original  contract; 
and  these  new  interests  are  directly  and  mate- 
rially in  conflict  with  those  which  the  mort- 
gagee acquired  when  the  mortgage  was  made. 
Any  such  modification  of  a  contract  by  subse- 
quent legislation,  against  the  consent  of  one  of 
the  parties,  unquestionably  impairs  its  obliga- 
tions, and  is  prohibited  by  the  Constitution." 

The  judgment  of  the  supreme  court  of  Kansas 
is  reversed]  and  the  cause  remanded  to  that 
court  with  directions  for  further  proceedingi 
not  inconsistent  with  this  opinion. 
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Tbe  riftht  to  certificates  of  division  of  opinion  in 
criminal  cases  under  U.  S.  Rev.  Stat,  ti  d51. 607.  Is 
taken  away  by  the  act  of  March  3,  1801,  which 
impliedly  repeals  those  sections  and  furnishes 
the  exclusive  rule  in  respect  of  appellate  Juris- 
diction on  appeal,  writ  of  error,  or  oertiflcate. 
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DistHrt  of  Ohio  in  a  criminal  informatioD  in 
the  Circuit  Court  of  the  United  btates  a^amst 
Frank  M.  Rider  ei  al.,  defendants,  Hinrgini; 
them  as  county  commissioners  of  Muslcinvum 
county,  Ohio,  wiib  wilfully  and  unlawfully 
failing  and  refusing  to  comply  w^ith  an  order 
of  the  Secretary  oi  War,  requiring  them  to 
construct  a  draw  span  in  a  bridge  across  the 
Huskiogum  river.     Certificate  diimiseed. 

For  decision  in  district  courts  see  50  Fed. 
Rep.  406. 

Statement  by  llir.  Chief  Justice  Fuller: 
On  the  23d  day  of  November,  a.  d.  1891, 
the  United   States    district    attorney  for  the 
tout  hern  district  of  Ohio  filed  a  criminal  infor- 
mation in  the  circ<>it  court  of  the  United  States 
for  that  district  against  Frank  M   Kider,  John 
F.  Burgess,  and  Samuel  N.  Ru  I  ledge,  ohargiog 
that  on   October  16.  ▲.   d.  1891,  defendants 
'Svere  then  and  there  the   county  commis- 
sioners in  Muskingum  county,  in  the  state  of 
Ohio,  and   then  and  there  the  persons  em- 
powered by  the  law  of  Ohio  to  construct,  alter, 
and  keep  in  repair  all  necessary  bridges  over 
streams  and  public  canals,  on  all  state  and 
county  roads,  and  then  and  there  the  persons 
as  such  county  commissioners  controlline  the 
bridge  across  the  Muskingum  river  between 
Taylorsviile  and  Duncan's  Falls,  Mnskioeum 
county,  Ohio,  and  the  Secretary  of  War  of  the 
United  States,  having  good  reason  to  believe 
that  said  bridge  was  then  and  there  an  un- 
reasonable obstruction  to  the  navigation  of  said 
Muskingum  river,  one  of  thenavigHble  streams 
over  which  the  United  States  has  jurisdiction, 
on  the  I9th  day  of  December,  1890.  gave  notice 
to  writing  to  the  said  defendants,  commissioners 
asaforesuid,  setting  forth  in  substlinre  that  the 
said  bridge  was  (on<idered  an  obstruction  to 
navigation  by  reason  of  the  fact  that  it  had  no 
draw  for  the  pa&<«age  of  boats  desiring  to  navi- 
gate the  Muskingum  river  by  way  of  the  new 
lock  just  al)ove  the  south  end  of  the  new  bridire 
at  Taylorsviile.  Ohio,  and  in  order  to  afford 
said  commissioners  a  reasonable  opportunity  to 
be  heard  and  give  evidence  in  regard  to  said 
complainant,   Tuesday,   the  6th  of  January, 
1891,  was  set  and  named  as  the  day  when  such 
evidence  should  be  heard  before  Lieut.  Col. 
"Wm.  E.  Merrill,  corps  of  engineers,   at  the 
United  States  Engineers  office  in  Zanesvilie. 
Ohio,  and  which  said  day  of  hearing,  at  the 
request  of  defendants,  was  extended  to  the  3d 
day  of  February,  1891,  and  afterwards,  to  wit, 
on  the  25th  day  of  February,  1891.  and  after 
•aid  day  of  hearing,  the  Secretary  of  War  gave 
1341notic«^ in  writing tosaid  de?endants,*con- 
trolling  said  bridge  as  aforesaid,  that  the  said 
bridge  was  and  is  an  unreasonable  obstruction  to 
the  free  navigation  of  the  said  river,  one  of  the 
navigable  waters  of  the  United  States,  on  ac- 
count of  not  being  provided  with  a  draw  span 
below  the  new  United  Suites  lock  No.  9,  in 
■aid  river,  and  requiring  the  following  change 
to  be  made,  vif.,  the  construction  of  a  draw 
•pan  in  said   bridge  below  t1     said  lock,  in 
accordance  with  the  plan  shown  in  a  map 
attached  to  •aid  notice,  and  served  upon  said 
iXefendants,  and  prescribing  that  said  Hlteration 
•hall  be  made  and  completed  within  a  reason- 
able time,  to  wit,  on  or  before  the  80th  day  of 
September,  189l»  and  that  the  service  of  aaid 
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notice  as  aforesaid  was  made  on  the  3d  day  of 
March,  1891,  by  delivering,  personally,  a  copy 
thereof  to  said  commissioners,  at  their  ottice  in 
Zunesville,  Ohio.  And  the  said  Frank  M. 
Rider,  John  F.  Burgees,  and  Samuel  N.  Rut- 
ledge,  county  commissioners  of  Muskingum 
county,  Ohio,  as  aforesaid,  did  unlawfully,  on, 
to  wit,  the  15ih  dav  of  October,  1891,  at  the 
place  aforesaid,  aoa  after  receiving  notice  to 
that  effect,  as  hereinbefore  required,  from  the 
Secretary  of  War.  and  within  the  time  pre- 
scribed by  him,  wilfully  failed  and  refused  to 
comply  with  the  said  order  of  the  Secretary  of 
War,  and  to  make  the  alterations  set  forth  in 
said  notice,  contrary  to  the  form  of  t:§  4  and  5 
of  an  act  of  Congress  approved  September  19, 

1890,  in  such  case  made  and  prov  ded,  and 
against  the  peace  and  dignity  of  ijie  United 
States  of  America." 

The  defendants  were  tried  December  11, 

1891,  and  found  guilty  as  charged  in  ihe  infor- 
mation, whereupon  they  moved  for  a  new 
trial. 

On  the  trial  before  the  district  judge  certain 
questions  on  tbe  constitutionalit  ?  of  the  sections 
of  the  act  of  September  19,  1800  (2  (Stat,  at  L. 
453,  chap.  907,  §§  4,  5),  under  which  tbe  infor- 
mation was  tiled,  were  reserved  for  hearing 
and  decision  upon  a  motion  for  a  new  trial  be- 
fore the  circuit  and  district  judges.  Tbe 
motiou  coining  on  to  be  heard,  those  judges 
were  divided  iQ  opinion,  and  certified,  umler 
U.  S.  Rev.  Stat,  i^  697,  the  points  of  disagree 
ment  to  this  court,  the  questions  upon  wbich 
such  division  of  opinion  took  place  being  as 
follows: 

***lst.  Whether  Congress  has  the  powerfl  85 
toconfer  upon  the  Secretary  of  Wartheautnority 
attempted  to  be  conferred  by  said  ^^4  and  5 
of  tbe  act  of  September  19,  1890.  to  determine 
when  a  bridge  is  an  unreasonable  obstruction 
to  the  free  navigation  of  a  river. 

"2d.  Whether  the  failure  to  comply  by  per- 
sons owning  and  controlling  the  said  bridge 
with  the  order  of  the  Secretary  of  War  can 
lawfully  subject  them  to  a  prosecution  for  a 
misdemeanor." 

Mr.  J.  M.  Dickinsoiif  Asfflstadt  Attorney 
General,  for  p'aintiff. 

Mr»8r8,  S.  M.  Winn  and  F.  IL  Southard 
for  defendants. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  appellate  jurisdiction  of  this  court  is  de- 
fined by  the  acts  of  Congress.  By  the  act  of 
April  29.  1803  (2  Stat  at  L.  159,  chap.  81,  ^  6), 
whenever  tbere  was  a  division  of  opinion  in 
the  circuit  court  upon  a  question  of  law,  the 
Question  might  be  certified  to  this  court  for 
decision;  provided  that  the  case  mi^rht  proceed 
in  the  circuit  court  if  in  its  opinion  further 
proceedings  could  be  had  without  prejudice  to 
the  merits;  and  that  no  imprisonment  should 
be  allowed  or  punishment  inflicted  upon  which 
the  judges  were  divided  in  opinion. 

In  United  States  v.  Daniel,  19  U.  8.  6 
Wheat.  642.  547  [5:  826,  327],  Chief  Justice 
Marshall  explained  that  ** previous  to  tbe  pass- 
age of  that  act  the  circuit  courts  were  com- 
posed of  three  judges,  and  the  judges  of  the 
supreme  court  changed  their  circuits.    If  all 
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the  judges  w^re  present,  no  division  of  opinion 
could  take  place.  If  only  one  judge  of  tbe 
•upieme  court  sbould  attend,  and  a  division 
should  take  place,  the  cause  was  continued  till 
the  next  term,  when  a  different  judge  would 
attend.  Should  the  same  division  continue, 
there  would  then  be  the  <»pinion  of  two  iudff<'«! 
apni  St  one;  aod  the  law  provided  that  In  such 
13C>]*case  that  opinion  sbould  bethe  judomeui 
of  the  court."  Act  of  March  2,  1793  (1  Sfai  at 
L.  333,  chap.  22.  ^  2);  Davis  v.  Brnden,  35  U. 
8.  10  Pel.  286  [9:  427].  But,  continued  the 
Chief  Justice,  the  act  of  1802  made  the  judges 
of  the  supreme  court  stationnry,  so  that  the 
same  judces  constantly  attended  the  same  cir- 
cuit and  the  court  bein^  alwavs  composed  of 
the  same  two  judges,  any  division  of  opinion 
would  remaiti  and  tbe  question  continue  iin- 
iettled.  **To  remedy  this  inconvenience,  tbe 
clause  undi^r  consideration  was  introduced  " 
19  U.  S.  6  Wheat.  54.S  [5:  328];  Exparte  Milli- 
^n,  71  U.  S.  4  Wall.  2  [IH:  2^11. 

Tbe  act  of  April  10.  1HB9  (16  Stat,  at  L.  44, 
chap  22),  provided  for  the  appointment  of  a 
circuit  jud;re  in  each  circuit.* but  this  did  not 
repeal  the  act  of  1802.  as  the  same  necessity 
existed  as  l^fore  for  the  power  to  certify  ques 
tions.  New  Enqland  .V.  Ins,  Co.  v.  Dunham^ 
78  U.  S.  11  Wall.  1  [20:  90]. 

By  the  act  of  June  1,  1872  (17  Slat  at  L. 
196.  chap.  255).  whenever  in  any  proceedings 
or  suit  in  a  circuit  court  there  occurred  any 
difference  of  opinion  between  the  judges,  the 
opinion  of  tbe  presiding  judge  was  to  prevail 
for  the  time  being;  but  upon  theentry  of  a 
final  judprment,  decree,  or  order,  and  a  certifi- 
cate of  division  of  opinion  as  under  the  act  of 
1802,  either  parly  might  remove  tbe  case  to 
this  court  on  writ  of  ^rror  ornppeal,  according 
to  the  nature  of  the  case.  This  act  continued 
in  force  ah<»ut  two  years,  when  it  was  sup- 
planted by  U.S.  Rev.  Stat.  ^55  650,  652.  and  693, 
by  which  its  provisions  were  restricted  to  civil 
suits  and  proceedings;  and  by  $55  651  and  697 
the  provisions  of  ^  6  of  tbe  act  of  1&02  were  re- 
enacted  as  to  criminal  cases.  United  States  v. 
Sa^tgrs,  144  U.  S.  310.  321  [36:  445,  4501. 
Thc*e  sections  are  p'inted  in  the  margin. f 
137]  *In  civil  cases,  prior  to  March  8, 1891,  tbe 


appellate  jurisdiction  was  limited  by  the  sum 
or  value  of  tbe  matter  in  dispute,  but  the  ju- 
risdiction on  ceitifirale  was  not  dependent 
thereon,  and,  after  final  judgment  or  decree, 
if  tbe  M mount  in  controversy  reached  the  ju- 
risdictional amount,  the  whole  case  was  open 
lor  consideration  on  error  or  appeal,  while  if 
it  fell  below  that,  only  the  questions  certified 
could  be  examined.  Alien  v.  St.  Louis  Nat. 
Hank,  120  U.  S.  30 {30:  575];  Dmc  v.  Johnson, 
100  U.  S.  158  1 25:  63 i].  It  has  always  been 
held  that  the  whole  case  could  not  be  certified. 
Jewell  V.  /{night,  123  U.  8.  433  [31:  193]. 

In  short, under  tbe  Revised  Statutes  as  10  civil 
cases,  the  dancrer  of  the  wheels  of  justire  heinjj 
blocked  by  difference  *of  opinion  was  en-[13H 
tireiy  obviated,  and  the  provision  for  a  certifi- 
cate operated  to  give  the  benefit  of  review 
where  tbe  amount  in  controversy  was  less  than 
that  prescribed  as  essential  to  our  jurisdiction, 
while  as  to  criminal  cases  a  cerlifirafe  of  di- 
vision was  the  only  mode  in  which  alleged  er- 
rors could  be  reviewed. 

The  first  act  of  Congress  which  authorized 
a  criminal  rase  to  be  brought  from  the  circuit 
court  of  the  United  States  to  this  court,  except 
upon  a  certificate  of  division  of  opinion,  was 
the  act  of  February  6,  1899  (chap  113,  i^  6). 
by  which  it  was  enacted  that  '10  all  cases  of 
conviction"  of  a  ''capital  crime  in  any  court  of 
the  United  States,'*  the  final  judgment  ''airainst 
the  respondent"  might,  on  his  application,  be 
re  examined,  reverse  1,  orafflrmetl  by  this  court 
on  writ  of  error.  Up  to  that  time  this  court 
had  no  general  authority  to  review  on  error  or 
appeal  the  judgments  of  the  circuit  courts  of 
the  United  States  incases  within  their  criminal 
Jurisdiction.  Unifed  Slates  v.  Sifnges,  144  U. 
S.  310.  819  [36:  445,  449|:  Cross  v.  United 
States,  145  U.  8.  571,  574  [36:  821.  8221. 

By  the  judiciary  act  of  March  3,  181^1  (26 
Stat,  at  L.  ^<26,  chap.  517,  §4),  it  was  provided 
that  "the  review,  by  appeal,  by  writ  of  error,  or 
otherwise,  from  the  existing  circuit  courts  shall 
be  had  only  in  the  Supreme  Court  of  the 
United  States,  or  in  the  circuit  courts  of  ap- 
peals hereby  established,  according  to  the  pro- 
visions of  this  act  regulating  the  same." 

By  §  6  appeals  or  writs  of  error  might  be 


+'*S€C.  660.  Whenever,  In  any  civil  suit  or  pro- 
oeeOinfT  in  a  circuit  court  held  by  a  circuit  Jus- 
tic  ■  and  a  circuit  jud/reor  adtfftrict  Judire.  or  by 
a  circuit  Judfreand  a  dly:rlct  Judyre.  there  occurs 
any  difference  of  opinion  l)etween  the  judKes  as  to 
any  matter  or  thing  to  t)e  decided,  ruled,  or  ordered 
by  tbe  court.  1  be  opinion  of  the  nreisidiiiK  Justice 
or  Judge  shall  prevail,  and  be  considered  tbe  opin- 
ion of  the  court  for  tbe  time  bein^r. 

'*8ec.  fiSl.  Whenever  any  question  occurs  on  the 
trial  or  hearinff  of  any  crimiiiHl  proccedintr  before 
a  circuit  court  upon  which  the  Judaes  are  divided 
Id  opinion,  tbe  point  upon  which  tbey  disagree 
ebail.  during  tbe  stime  term,  upon  tbe  request  of 
either  purty.  or  of  their  counsel,  be  stated  under 
tbe  direction  of  the  judgcB^and  certified,  under  tbe 
•eal  of  tbe  court,  to  tbe  supreiue  court  at  tbeir 
oext  SMBion;  but  nothing  herein  contained  ibaU 

1>revent  tbe  cause  from  proceedmg  if.  in  the  opin- 
on  ot  tbe  court,  further  proceedings  can  be  had 
without  prejudice  to  tbe  merits.  Imprisonment 
ebtiii  not  be  allowed  nor  punishment  inflicted  in 
aoy  cttse  where  tbe  J'ldftes  of  such  court  aredl- 
vi<i<>d  io  opinion  upon  the  question  touching  tbe 
eaid  imprisonment  or  punishment. 

••Sec.  6SJf.  When  a  final  Judgment  or  decree  Is  en- 
tered in  any  civil  suit  or  proceoding  before  any 
circuit  court  held  by  a  circuit  Justice  and  a  cir- 
cuit Judge  or  a  dititnct  Judge,  or  by  a  circuit  Judge 
«Dd  a  district  Judge,  in  tbe  trial  or  bearing  whereof 
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any  question  has  occurred  upon  which  the  opin- 
ions of  the  Judges  were  oppoged,  ttie  point  upon 
which  they  so  dimvree  shall,  during  the  same 
term,  be  stated  under  tbe  direction  nf  tbe  Jud^res. 
and  certified,  and  such  certificate  shall  be  entered 
of  record." 

*'8ec.  688.  Any  final  Judgment  or  decree,  in  any 
civil  suit  or  proceeding  before  a  circuit  court 
which  WHS  held,  at  tbe  time,  by  A  circuit  Justice 
and  circuit  Judge  or  a  district  Judge,  or  by  t he  cir- 
cuit Judge  and  a  district  Judge,  wherein  the  said 
iudflres  certify  as  provided  by  law.  tiiat  their  opin- 
ions were  opposed  upon  any  question  wlm-b  oc- 
curred on  the  trial  or  hearing  of  tbe  said  suit  or 
proceeding,  may  t)e  reviewed  and  affirmed  or  re- 
versed or  modified  by  tbe  supreme  court,  on  writ 
of  error  or  appeal,  according  to  the  nature  of  the 
case,  and  subject  to  the  provit}if>n8  of  law  appli- 
cable to  other  writs  of  error  or  appeals  io  regard 
to  ball  ar  d  supersedeas." 

^'Sec.  607.  when  any  question  occurs  on  the  bear- 
ing or  trial  of  any  criminal  pri>ceedin)r  before  a 
circuit  court,  upon  which  tbe  Judges  nre  divided 
in  opinion,  and  the  point  upon  which  they  disairree 
is  certified  to  tbe  supremo  court  aooording  to  law, 
such  point  shall  be  finally  decided  bv  the  supreme 
court;  and  its  decision  and  order  in  tbe  premises 
iball  be  remitted  to  such  circuit  court,  and  be  there 
entered  of  reoonl.  and  shall  have  effect  acoordins 
to  tbe  nature  of  the  said  Judgment  and  order.** 
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188-140  BopRExs  CoQsT  OF  THS  UxinD  Statm.  On.  Tum. 

UkCD  from  the  circuit  coart  dliectlj  to  this  appellate  Juriidlctloa  on  •ppe«],  writ  of  ettor, 

court  !□  cprialo  enumerated  cIshk*  of  esses,  or  cerllfirale. 

locludin^  "casn  or  cooviciioa  oF  a  capital  or  lis  prorialoiu  and  those  of  Ibe  ReriMd  Stat- 

""  erwlse  iufauious  crime."    And  by  ^  6  the  ules  in  thij  regitrd  caonot  stand  tofielber,  and 

^taorderreesof  Ihedrcuit  counaof  ap-  the  argument  ab  inamoenienli  that,  fa  caeeaof 

remade  IIdbI  "in  all CBSraarisinfc under  doubt  below,  tbe  remedv  bj  certiflcale  ought 

Inal  lang"  aod  in  cerlain  other  classee  lo  be  aTailablc,  U  eatiJetl  to  do  weiglil  in  Iba 

iinle<^Bc(iieBtioDa  wrrecertiQrd  to  Ibis  matter  of  construction. 

the  whole  case  ordered  up  bj  writ  ot  T/ie  mult  U  that  the  oertifieate  nuat  be  di»- 

i.na  Iherein  provided.  Ameriean  Oontt.  mitted,  and  it  ii  to  ordered. 

Go.  V.  Jarktonntle,  T.  &  K.  W.  H.  Co.  148  U. 

8.  87S!,  3»0   [37:  488,  4901.     Thus,  appelkte  Mr.  Justice  Brewer  did  not  bear  Ibe  arRU- 

Jurisdiction  nan  given  in  all  criminal  cssea  b;  ■"^■'t  and  louk  no  part  la  the  decisian  of  tha 

writ  of  error  eii  her  from  tbU  court  or  from  tbe  case. 

circuit  court  of  appeals,  and  in  all  civil  cb'cs  by  

13ti]  appeal  or  error  wiihoiit  •recard  to  the  

amount  in  conlroveray,  except  aa  lo  appcxU  oi  JEFF  HARRISON,  Plf.  in  Err., 

writ  of  error  to  or  frora  tbe  circuit  court  of  ap-  *-               , 

peals  fn  casea  not  matle  fltial  as  specifled  in  g  6  UNITED  STATES 
By  ^  14  it  was  provided  that  "all  acts  xnd 

partfi  of  acis  rrlatiag  to  oppeals  or  nrila  of  er-  (BeeS.  C  Beporier'a ed.  UO-ltt.) 

ror  incoosistenl  nitb  tbe  provisions  tor  review 

by  appenls  or  writs  o(  error  in  tbe  precc'ilng  Peremplory   dtallenge*  in  erimitial  eatt, 

SS  Sand  e  of  ibis  act  are  hereby  repealed."  and 

Ibe   particular  question  before  us  is  whether  TheolteTi 

{I.  S.  Rev.  But.  S!5  851  and  69T,  in  relation  lo  his  Ute 

rerliticale   of  division  of  opinion  in  criminal  '  .-            ..,_,,..■_.         .   ,      .    _. 

■11  criminal  cases,  including  Ihose  in  which  the  .^tinjurv.  of  tiAiK  number.- pnuflce  In  rnmnl  to; 

JiidprncDla  and  decrees  of  tbe  circuit  court  of  iauea or  initnt'v of  unt:  thirteen 'irdcMnJuron; 

sppi'sls  ate  made  tinal    (of  which  the  case  a  1  wrongpervmKrtiin^iuJiirftrbu  mltto'M.— aeenota 

bar   is   onep,  as  well  as   those  which  mnv  be  f  SUaby  c.  Foote,  1*:3W. 

brnu'-ht  diieclly  to  this   court    mljjht    si   pre  Atto  caMtnof  ehalleimeofivTnrtandtheiTcpinW^ 

limirsry  filagcH  of  Ibe  proceedings  be  brouglit  Hcoffo™.  seenute  toCiioHir.  v.EQ(|pbrecht,ai:  flW. 

before  us  OD  Certiacate,  and,  after  judEmi'Ot.  -£"  WdtK)»rDe    or  MMhdrai^.lo!  juror,  ^for, 

the  whole  subject  be  re  examined  on  trit  of  ~rdM.tf«ct  o/.seenotaloDnitod  Stateav.  Peres, 

error  from  one  or  theotliercourlH     Tblsresuh.  ^,„t^j^ameni  n/  ^airt  6yjur«r* a^Idaiitt. 

In    ilwlf.   we  Ihwh   could  not    hare    bcCD  m-  of  vtia^aMriv^^:  ^Mday-lU  of  inry  <n  «* 

tended,  and  it  Is  wholly  mconpisieol  wiih  the  („(„  «rd«(,-a«e  noiato  I>oaa  v.  Tyaok.  »:  ISi- 
ob'ecl  of  the  art  of  March  S,  1891,  which  -  - 

to  relieve  thia  court  and  to  distribute  bet!  ^^^     ^__^ 

tt  and  the  circuit  coiiris  of   appeals,  aubslao-      mpto'va^'f'- 

tially,  tbe  eniire  appeliale  iuriadicllon  over  the       .,  ,      ..        ,_,jji.i,     ». 

circuit  courla  of  the  U-iled  Stales.     McLi,h  " ''°"""° '", r,V''^fh':?"ht*^"  S  m  "S,? 

V.  Ouiled^tou,.  144  Ub.  *7  [38.5411;  A^er.  -^.^.iS-J^^'Stbep-nel  ..an  objection  madeto 

ran    Contt.    to.   t.  JliektonmlU,    T.   A    K.    W.  all  tbe  trial  ]uror»  returned.    The  onjectlon  tliat 

R.  Co.  lupra.  Junin  bud  been  dlSLbame')  troin  ibe  pdoel  and  ex- 

We  are  of  opinion  that  the  scheme  of  Ibe  cuied  from  rurcber  tenice  during  tbettrmlsDot 

act  of  March  8,  1tJ91.  precludes  Ibe  contention  one  that  mar  be  lakeo  ou  a  crlmiual  trial  br  ■ 

ilial  oertificuies  of  division  of  opluion  may  still  cbatlerBe  \n  the  panel.    People  v.  t-acbeoliBio,  111 

be  Imci  oQder  U.  8   Rev.  Slat.  tJ6  651,  697.  N.  Y.  aiO:  People  ».  Jackson.  HI  N.  Y.  aw. 

Review  by  appeni,  bv  writ  of  error,  or  other-  The  iltle  ot  the  Buromonin«  or  splectlng  oncer  la 

wise,  must  be  as  prescribed  by  the  act.  and  re-  ""'™'','"'I°!,V*'^"X"''' "''''""■^-    P"™*"- 

view  by  certificate  is  liojited  by  tbe  act  to, he  ^^^^1^:;^,*  ^^.'^^^jt^^rooersare  such  0. 

certificate   by  the    dreuil  court,    made  after  ,^„„„|,,  „„  o^Jot  tbeir  .ppolo.me- app«r- 

flnsl  judgment,  of  queaiions  raised  as  to  their  ,„„  on  [(,en,tnuiea,  1*  nooaueefora  cbailenBe  to 
owD  jiiris<liciinii  and  io  the  cerlificale  by  tlie 

circuit  cour's  of  appeals  of  questions  of  law  in    , , , 

relation  lo  which  our  advice  issouebl  as  ibereio  kcp.  IB. 

provided, and  tliesecertiflcates are goverued  by  The  failureora  townsiiip  torstam  a  UsCanda 

Hie  samegercril  rules  as  were  formerly  applied  return  by  ■  fecond  townahip  sfierihonme  niodbr 

14(>]  locertiflra'fsor»diiision.     Moynard  v.  la-r.  and  after  one  Jury  han  been  drawn  from  tho 

2/«AI,    161    U-    8.     324    [88:   180]:     Cotumhvt  list  returned  by  the  romalnlng  townships,  and  tho 

HWeA   G>.  T,  Roidiru.  148  D.  S.  286  [37:  445 1.  on""'""  "'  *^'  ^'Uf"  <:'«'^  ""  drawini  tbf  Ju^ 

It  is  .rue  that  repeals  by  implical.o^n  are  p.I,  ^-r,r^rp"^i"e  whole !l«i:»''b"S 

favored,  hut  we  caonot  Wcape  the  conclusion  „ooiitround3(or  achallenM  totbe -rray.   Poo. 

that,  lestetl  by  i's  scope,  its  obvious  purpose,  i,  ,   collman,  »  Mlcb.  1;  TBomas  v.  People,  » 

and  its  terms,  the  act  of  March  3,  ISMI,  covers  jiicb.  811. 

the  whole  subject-matter  under  conaideration.  That  the  ventre  dewrlbea  theiciic>naaa'*elvll** 

and  furnUbes  the  excluslTe  rule  In  respect  of  insuad   oI   a   "criminal"   sotion.  iba  lurora  all 

104  16S  V.  8. 


trOHrdjvrmitt:  mndaelti  of  jnr 

^r,— a«e  note  to  I>oai  r.  Track.  It: 

CltaUenoa  to  jai  mr;  cAo/Pentw  to  the  arrau  and  to 

tlxf  panel:  chaVenget  to  individual  iuiort;  per' 
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Habkibon  t.  United  Statsb. 


weapoDg,  In  ylolaflon  of  U.  8.  Hey.  Stat.  1 54T8,  is 
a  felony,  go  the  pioflecution  of  wliicti  the  defend- 
ant iB  entitled  to  ten  i»cremptory  challenges,  un- 
der U.  &  itCT.  8tat.  §  819. 

[No.  294] 

Argued  and  Submitted  May  6,  1896.    Decided 

May  18,  1896. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Alai*ama 
to  review  a  jiidginent  convicting  Jeff  Harrison 
of  ibe  ofTon^te  of  roiibiuj;  a  mail  carrier,  and 
putting  his  life  in  jeopardy  by  the  use  of  dan- 
gerous weapons.  liefsersed,  a  nd  cause  remanded 
Ufiih  a  direction  for  a  new  trial, 

Mewrs,  Richard  B.  Kelly  and  John  F. 

Mettttin,  for  |»laintiff  in  error: 

Appellant  was  •'Utiiled  to  ten  peremptory 
diallen^es.  He  was  indicted  for  an  offense 
which  was  a  felony  at  common  law  and  for 
which  Congress  prescribed  punishment  desig- 
Datine  the  offense  by  its  common  law  name. 


n.  8.  Rer.  Stat,  g  6473;  United  8iate$  t.  Cop^ 
peremith,  4  Fed.   Rep.  IW;  United  States  ▼. 
Wiiscn,  Bald  w.  78-98. 

Robbery  was  a  felony  at  common  law. 

United  States  y.  Brawninn,  1  Urancb.  0.  C. 
880;  4  Copley's  Blackstone,  95-9»;  2  Bishop, 
Crim.  Law,  1180;  8  Coke,  Inst.  68:  W  hart. 
Am.  Crim.  Law.  4th  ed.  §  2;  Roscoe,  Crim. 
Ey.  91.  893;  Bouvier.  Law  Diet.  tit.  Feloni- 
ously; Burrill,  Law  Dici.  tit.  Felony. 

Mr.  J.  m.  Dickinson,  Assistant  Attorney 
General,  for  defendant  in  error: 

The  statute  does  not  call  this  offense  a  felony, 
but  it.  in  respect  of  it,  uses  the  words  •*rob,'* 
"robbery,"  and  *Tobl>er." 

The  word  "r  b"  in  the  statute  was  used  in 
its  common-law  sense. 

Whart.  Crim.  Law,  §  1825,  citing  United 
States  y.  Wilson.  Baldw.  78. 

At  common  law  **robbcry"  was  a  felony. 

2  Stephen.  Hist.  Crim  Law,  193;  8  Step  'en, 
Hist.Crim.  Law,  149;  WharL  Crim  Law.  §22; 
Bishop,  New  Crim.  Law,  §  1180;  4  Bl.  Com. 
95:  Russell.  Crimes,  867. 


appe«rtp?  pursuant  to  it.  Is  no  ground.  State  y. 
Nerboviif,  33  Minn.  48a  Nor  the  failure  of  the 
jury  comiiii-sioners  to  sign  and  certify  the  jury 
list.    Coker  v.  State,  7  Tex.  App.  88. 

Where  the  statute  protcribes  the  class  of  persons 
from  which  the  juror*  are  to  be  selected,  the  fail- 
nreon  the  part  of  the  oiHcers  to  draw  the  jurors 
from  the  clafv  prescribed  is  a  sufficient  ground. 
State  V.  Jenkins.  82  Kan.  477. 

An  oltjection  that  a  juror  is  drawn  from  a  partic- 
ular pHuel  IS  a  cbaUenire  to  the  panel  and  not  to  his 
qualification.    State  v.  Dale,  8  Or.  229. 

^  here  ti  et^rateshave  statutory  enHCtments  as  to 
what  are  good  grounds  tor  challenges  to  the  panel, 
these  grououB  vre  then  exclusive.  Woodard  v. 
State,  9  Tex.  App.  412;  Round  tree  v.  Oilroy,  67  Tex. 
UtL 

Where  some  of  the  petit  jurors  were  absent  and 
a  jury  WHS  called  from  ttiose  who  appeared,  it  was 
too  late  for  the  defendant  to  challenge  the  array 
because  It  was  not  made  up  from  all  who  were 
summoned  to  appear.    State  v.  Miller.  58  Iowa.  84. 

An  irregularity  in  the  drawing  of  the  jurors 
which  cannot  affect  the  right  of  the  prioooer  Is  not 
ground  (or  challenge  to  the  array.  Ferris  v.  Peo- 
ple, 85  N.  Y.  12&.  48  Barb.  17,  1  Abb.  Pr.  N.  8. 193; 
Friery  y.  People,  2  Keyes,  424, 2  Abb.  App.  Dec.  216, 
64  Burb.  819. 

Not  good  ground  that  the  panel  was  certified  by 
the  deputy  clerk.  People  y.  Fuller,  2  Park,  Crim. 
Rep.  16.  Or  on  the  ground  ttiat  a  certain  class  of 
persons  were  excluded  in  the  selection  of  grand 
Jurora.    Peuplo  y.  Jewe't,  8  Wend.  314. 

Good  ground  for  challenge,  that  certain  jurors 
bad  not  been  duly  summoned.  McCloskey  y.  Peo- 
ple. 6  Park.  Crim.  Rep.  »)6. 

Mode  of  selecting  and  relieytng  jurors  when  11a- 
t>le  to  challenae  to  the  array.  Gardiner  v.  People, 
•  Pmrk.  Crim.  Rep.  166. 

It  is  no  cause  for  challeng;^  to  the  array  that  two 
sets  of  jurors  wiredrawn  at  the  same  time  from 
the  jury  box  for  two  distinct  courts,  if  they  be 
kept  entirely  separate.  Crane  y.  Dygert,  4  Wend. 
176. 

Nor  that  the  panel  was  drawn  more  than  four- 
teen days  before  the  sitting  of  the  court.  Crane 
y.  Dygert.  supra, 

A  challenge  to  the  array,  if  not  made  before  the 
jurors  are  sworn,  is  waived.  New  York  y.  Mason, 
4  B.  D.  Smith.  142, 1  Abb.  Pr.  3«4. 

Tt»e  district  attorney  need  not  verify  his  answer 
to  the  challenge  to  the  array.  Gardiner  y.  People, 
f  Park.  Qrim.  Bap.  166. 

1M  u.  s. 


The  withdrawal  of  a  challenge  to  the  array  is  a 
waiver  of  any  Irregularity  in  the  drawing  of  the 
jury.  Pierson  y.  People,  18  Hun,  2J9,  79  N.  Y.  424, 
85  Am.  Rep.  624. 

The  number  of  peremptory  challenges  to  which 
an  accused  person  or  the  prosecution  or  the  parties 
to  a  civil  action,  is  entitled,  depends,  generally, 
upon  the  statute  relating  to  crimes.  People  v. 
Oomstook,  66  Mich.  406. 

Whether  persons  tried  together  on  one  indict- 
ment must  join  in  their  challenges,  or  are  entitled 
to  sever,  is  a  subject  of  much  difference,  the  riaht 
to  sever  being  generally  allowed  in  criminal  casea. 
Savage  v.  State,  18  Fia.  909;  Wiggins  y.  State,  1  Jliea, 
738. 

And  the  peremptory  challenges  of  one  enure  to 
the  benefit  of  all.  State  y.  Ford,  87  La.  Ann.  4411; 
State  V.  Durcin,  29  Kan.  688.  a  case  of  misdemea- 
nor; State  V.  Stougbton,&l  Yt.  S&i;  Cruce  v.  State, 
69Ga.83. 

In  many  jurisdictions  the  matter  has  been  defined 
by  statutes  requiring  that  defendants  Jointly  in- 
dicted shall  join  in  their  challenges.  In  others 
the  statute  gives  the  separate  number  to  each  do- 
fendHnt.  A  defendant  charged  In  an  Indictment, 
in  separate  cou nu.  with  separate  misdemeanors  of 
a  kindred  character,  is  not  entitled  to  more  chal- 
lenges than  under  a  single  count.  State  y.  Skin- 
ner. 84  Ark.  2S6;  Smith  y.  State,  8  Lea,  886. 

Peremiitory  challenges  are  not  usually  allowed 
ina  struck  jury.  Thorn  p.  Trials,  8  43.  But  In  Mc- 
Dermottv.  Hoffman,  70  Pa.  81,  both  challenges  for 
cause  and  peremptory  challenges  were  held  per- 
missible in  a  struck  jury. 

Relationship  to  the  ninth  degree  is  good  ground 
for  challenge.  State  y.  Walton,  74  Mo.  270:  Hardy 
y  Sprowle  82  Me.  810;  Win  bach  v.  First  Nat.  Bank, 
97  Pa.  643, 39  Am.  Rep.  821:  Moody  y.  Griffin,  66  Ga. 
304. 

Jurors  who  would  he  Incompetent  because  re- 
lated to  the  parties  are  equally  incompe  ent  when 
related  to  counsel  whose  conditional  fees  entitle 
them  by  contract  to  a  part  of  the  recovery.  Mel- 
son  y.  Dickson,  68  Ga.  682, 86  Am.  Rep.  128. 

A  property  bolder  and  resldentof  a  municipality 
which  IS  a  party  to  the  action  in  general,  is  not  in- 
oom|)etent  unless  he  has  a  direct  pecuniary  inter- 
est in  the  result.  Omaha  v.  Cane,  16  Neh.  667;  Rua- 
sel  y.  EUimilton,  8  Ul.  66;  Jefferson  County  v.  Lewis, 
20  Fla. 980;  Philips  v. State,  29 Ga.  106;  Kemper y. 
Louisville,  14  Bush,  87. 

A  member  of  a  religious  denomination  Is  not 
thereby  precluded  from  sitting  as  a  juror  in  a  case 
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SUPBEMB  COXTBT  OF  TUB  UHTTBD  STATKb. 


Oct.  Tkum, 


In  United  Ptatei  t.  C&ppersmith,  4  Fed.  Rep. 
198«  in  wbicb  it  wm  held  tbat  uoder  U.  S.  Rev. 
Stat.  §  819,  oDe  charged  with  uttering  aod  pass- 
iD(r  coiiDterfeit  coin  was  entitled  to  but  tbree 
cballt-nces,  on  the  ground  tbat  this  offense  was 
not  a  felony  within  the  terms  of  said  section, 
Jud^e  Hammond  said  tbat  the  defendant  is 
entitled  to  ten  challenges,  "where  Congress 
does  not  define  an  offense,  but  simply  punishes 
it  by  its  common-law  name,  and  at  common- 
law  it  is  a  felony 

This  principle  was  followed  in  United  Statet 
T.  Daubner,  17  Fed  Rep.  793,  in  which  it  was 
held  that  the  offenses  described  in  (J.  S.  Rev. 
Stat.  §^  5488,  4746,  are  not  felonies,  and  that 
a  defendant  charged  with  them  is  only  en- 
titled id  ihree  peremptory  challenges. 

Investigation  has  not  disclosed  any  adjudica- 
tion of  this  question,  but  in  vit^w  of  what  is 
al)ove  set  out  we  are  constrained  to  the  opinion 
that  the  trial  judge  erred,  and  therefore  beg 


leave  to  submit  the  casi;  without  argument  to 
the  judgment  of  the  court. 

*Mr.  Chief  Justice  FuUer  delivered  [141 
the  opioioD  of  the  court: 

As  s'ated  by  counsel  for  the  United  States, 
plaintiff  in  error  was  convicted  and  sentenced 
to  imprisonment  for  life  under  an  indictment 
for  robbing  a  mail  carrier  of  the  United  States 
of  a  registered  mail  package,  which  charged 
that  in  effectioj^  such  robbery  he  put  in  jeop- 
ardy the  life  of  the  carrier  by  the  use  of  dan- 
gerous weapons;  and  whs  based  on  the  foUow- 
mp  section  of  the  Revised  Statutes: 

"Sec.  5472.  Any  person  who  shall  rob  any 
carrier,  agent,  or  other  person  intrusted  with 
the  mail,  of  such  mail,  or  any  part  thereof, 
shall  be  punishable  by  imprisonment  at  bard 
labor  for  not  less  than  five  years  and  not  more 
thsn  ten  years;  and  if  convicted  a  second  time 
of  a  like  offense,  or  if,  in  effecting  such  rob- 


where  a  ohurcli  onranlzation  of  the  same  denoraU 
na  ion,  of  wtaioh  be  Is  not  a  memher.  is  a  party. 
Barton  v.  Erickson,  U  Neb.  164:  Burdine  v.  Grand 
Lodfce,  1  Ala.  Sei.  Gas.  885. 

An  employee  of  one  of  the  parties  to  an  action 
Is  incompeteot  to  sit  as  a  juror  in  the  trial  thereof. 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Mask.  64  Miss.  738; 
Hubbard  v.  Rutled»te,  57  Miss.  7;  Gunter  v.  Granite- 
▼ilie  Mfff.  Co.  18  8.  C.  262,  44  Am.  Rep.  673;  Central 
R.  Co.  V.  Mitchell,  63  Ga.  173. 

A  person  who  has  Mit  as  a  Juror  in  a  former  trial 
of  the  same  case  is  thereby  rendered  incomiieteot. 
Dunn  V.  State,  7  Tex.  App.  600;  Jacobs  v.  State,  9 
Tex.  App.  278. 

But  in  the  absence  of  a  statute,  prior  service  in  a 
similar  cause  involving  the  same  ireneral  considera- 
tions does  not  neoessurily  disqualify.  Chanton 
Plow  Co.  V.  Deusch,  16  Neb.  384. 

A^rand  juror  of  the  panel  who  found  a  bill  is  not 
a  competent  juror  to  try  the  case.  Greenwood  v. 
State,  84  Tex.  834. 

It  is  not  irrouDd  for  rejecting  a  juror  tbat  he  has 
an  unfriendly  feeling  toward  one  of  the  attorneys 
engaa  :Hi  in  the  triaL    Hutchinson  v.  State,  19  Net>. 


A  juror  in  a  liquor  case  is  incompetent  if  be  says 
that  he  would  allow  less  weight  to  the  testimony  of 
defendant  than  he  would  allow  to  it  were  be  not 
engaged  in  tbat  business.  Stoots  v.  State.  106  Ind. 
41&  Contra^  see  ElUott  v.  Sute.  73  ind.  10;  Shields 
V.  State.  96  lod.  290. 

The  expression  or  existence  of  prejudice  against 
crime  is  no  ground  of  challenge.  State  v.  Bums,  85 
Mo.  47. 

A  juror  cannot  be  asked,  upon  his  voire  dire,  in  a 
slander  suit*  whether  he  has  any  bias  against  such 
suits;  as.  if  so,  it  does  not  disqualify  him.  Young 
y.  Bridges,  84  La.  Ann.  883. 

Prejudice  against  the  defense  of  insanity  Is  gen- 
erally no  ground  fur  challenge.  People  v.  Car- 
penter,  88  Hun,  490, 108  N.  Y.ftiS;  Butler  v.  State,  97 
Ind.  878. 

In  an  action  on  a  policy  of  insurance  upon  the  life 
of  one  who  committed  suicide,  a  juror  having  said 
that  he  should  consider  tne  fact  tbat  a  man  had 
committed  suicide  to  be  some  evidence  of  Insanity, 
was  held  not  to  be  a  ground  of  challenge.  Hag»- 
dom  V.  Connecticut  Mut.  L.  Ina.  Co.  22  Hun,  248. 

Persons  with  conscientious  scruples  against  the 
death  penalty  are  incomiteteat  jurors  in  capital 
cases.  People  v.Majors,660aL  188, 68  Am. Bep.286; 
State  V.  fling,  10  Nev.  807;' Kennedy  v.  State,  19 
Tex.  App.  618. 

A  juror  who  will  not,  on  cinnnnataptlal  evidence, 


convict  a  murderer  to  be  hanged  Is  incompetent. 
Jones  V.  State,  67  Miss.  684;  Sbafer  v.  State,  7  Tex. 
App.  230:  Clanton  v.  State,  13  Tex.  App.  139;  State 
V.  West.  69  Mo.  401.  33  Am.  Kep.  506;  State  v.  Leabo, 
89  Mo.  247;  Cluverius  v.  Cora.  81  Va.  7h7;  Garrett  v. 
Stare,  76  Ala.  18;  Ala.  Code,  $  4883;  People  v.  Ah 
Chung,  54  Cal.  898;  State  V.  Pritchard.  15  Nev.  74. 

If  the  juror  ha$  found  an  opinion  as  to  the  merits 
of  the  case  by  conversation  with  witnesses,  or  by 
rradiDg  Imports  of  testimony  or  evidem-e,  the  juror 
is  Incompetent.  Brown  v.  State,  70  lod.  576;  Dugle 
V.  State,  100  Ind.  259;  State  v.  Jackson,  37  La.  Ann. 
768;  State  v.  Culler,  82  Mo.  6^23;  State  v.  Core,  70  Mo. 
491:  State  v.  Barnes,  34  La.  Ann.  395. 

But  a  juror  is  not  incompetent  because  he  is  a 
witness  Id  the  case.    Bell  r.  State.  44  Ala.  303. 

The  expression  of  an  opinion  does  not  disqualify 
unless  it  appears  that  the  statement  was  founded 
upon  what  purports  to  be  evidence  that  has  been 
or  will  be  introduced  on  the  triaU  or  upon  conver- 
sation with  witnewes.  Johnson  v.  State,  II  Lea.  47; 
Guetig  V.  State,  66  Ind.  94, 88  Am.  Rep.  99;  Pender 
V.  People.  18  Hun,  560;  Waters  v.  State,  51  Md.  480; 
Ulricb  V.  People.  30  Mich.  245;  State  v.  Wilson.  86 
Mo.  134:  State  v.  Reed,  89  Mo.  168;  Slate  v.  Hayden, 
61  Vu  296;  State  v.  Meyer,  68  Yu  4S7: 18  Am.  &  Bog. 
Enc.  Law,  a>5. 

If  the  crime  charged  be  punishable  with  death, 
and  the  juror  entertains  such  (wnscientious  opin- 
ions an  would  preclude  his  finding  the  defendant 
guilty,  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror.  People  v.  Oarolin,  116  N.  Y.  658; 
People  V.  Damon,  18  Wend.  851;  People  v.  Ryan.  8 
Wheel.  Crim.  Cas.  47;  Walter  v.  People.  82  N.  Y  147, 
AflSrminir  6  Park.  Crim.  Rep.  16:  People  v.  Jones, 
1  Edro.  Sel.  Cas.  112;  P«>ople  v.  Thomas,  8  Alb.  L.  J. 
210:  Gordon  v.  People,  88  N.  Y.  511,  612;  OMtrien  v. 
People,  86  N.  Y.  276, 8  Abb.  Pr.  N.  a  371.  affirming 
48  Barb.  274;  Lowenberg  v.  People,  5  Park.  Crim. 
Rep.  425;  People  v.  Wilson,  8  Park.  Crim.  Rep.  199; 
1  Thomp.  Trials,  H  74  el  seq. 

That  a  juror*s  father  had  married  the  defendants 
brother^  widow  is  no  ground  of  principal  chal- 
lenge. Gain  V.  Ingham,  7  Cow.  478;  Bggleston  ▼. 
Smith  by,  17  Johns.  188. 

Upon  a  challenge  of  the  district  attorney  to  a 
juror,  the  latter  said,  on  his  examination,  tbat  be 
would  not  convict  on  circumstantial  evidence. 
Held,  tbat  the  challenge  was  properly  sustained. 
People  V.  Ah  Chung,  54  Oal.  402. 

One  who  is  exempted  from  jury  duty  may  wa|ve 
his  privilege  and  legally  act  as  a  juror.  United 
States  V.  Lee,  4  Mackey,  496,  54  Am.  Rep.  283;  Green 
▼.  Btatei,69Md.  1X8,  48Am.  Be|>.648L 
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bery  the  first  time,  the  robber  sbaYI  wound  tbe 
perfOD  haviDisr  custody  of  the  mnil.  or  put  Lis 
life  in  jeopar  ly  by  tbe  use  of  daojE^rous  weap 
ona,  such  offeoder  sball  be  puuisbable  by  im- 
prisoniDeot  at  bard  labor  for  tbe  term  of  bia 
naiurMJ  life." 

In  ibe  course  of  impanelinpr  the  jury. plaintiff 
in  error  challenged  tbrce  |.»er8on8  peremptorily, 
and  afterwards  challenged  one  UHrris  per- 
emptorily, but  the  court  held  be  was  entitled 
to  only  throe  peremptory  challenfres,  which  be 
bad  exhausted,  and  overruled  tbe  challenge,  to 
which  action  of  the  court  an  exception  was 
duly  taken.     Harris  was  then  sworn  on  the 

Jury  and  ^at  as  a  member  thereof  on  tbe  trial, 
^our  other  persons  were  likewise  separately 
chMll<*nged  i  eremptorily,  the  challenges  over- 
ruled, exceptions  taken,  and  they  served  on  the 
jury. 

If  plaintiff  in  error  was  entitled  to  ten  per- 
emptory cbHllen<::es,  five  persons  unlawfully 
took  part  as  jurors  in  his  conviction.  U.  S. 
Rev.  StMt.  5S  »19,  provides: 

"When  the  offense  charged  is  treason  or  a 
capital  (  ffcn.^'e,  tbe  defendant  shall  be  entitled 
to  twenty  and  the  United  Slates  to  five  r>er 
emptory  challenges.  On  the  trial  of  any  other 
felonv.  the  defendant  sball  be  entitled  to  ten 
and  ihcUnited  States  to  three  peremptory  chal- 
142]  lengf'S:  and  in  all  *other  cases,  civil  and 
criniinal,  each  party  shall  be  entitled  to  three 
peremptory  chHllenges;  and  in  all  cases  where 
there  are  several  defendants  or  several  plain- 
tiffs, the  parties  on  each  side  shall  be  deemed 
a  Finale  party  for  tbe  purpose  of  all  challenges 
under  this  section.  All  challen^s,  whether  to 
the  array  or  panel,  or  to  individual  jurors  for 
cause  or  favor,  shall  be  tried  by  the  court 
without  the  aid  of  triers." 

Counsel  concedes  that  at  common  law  "rob- 
bery" was  a  felony,  and  that  the  word  ''rob" 
■Id  tbe  statute  was  used  in  its  common  law 
tense,  and  therefore  admits  that  the  errors  aa- 
algned  in  respect  of  the  action  of  the  court  in 
ovrrrulinff  these  challengea  are  well  taken. 
We  concur  in  this  view. 

Other  rulings  of  the  court  are  questioned  in 
the  brief  of  plaintiff  in  error,  but  it  is  quite 
Improbable  that  they  will  occur  on  another 
trial  and  we  need  not  pass  upon  them. 

Jytlgment  rerersed,  and  cause  remanded  with 
a  direction  to  set  aside  the  verdict  and  grant  a 
•ew  trial. 


ILLINOIS  CENTRAL  RAIT^ROAD  COM 
PANY,  Flff.  in  Err., 

PEOPLE  OP  THE  STATE  OF  ILLINOIS, 
exrd.  W.  N.  Butler. 

(See  8.  a  Reporter's  ed.  142-164.) 

C^trueUon  of  intentate  commerce  and  of  (he 

mails. 

A  state  atatutft  requiring  a  fast  mall  train  carrj'ing 

NoTC— .^  Co  obetructino  the  maii,  whcU  const  i'%U€$ 
Vu  t^ienss,  see  note  to  United  States  v.  Kir  by, 
19:278. 

As  to  power  of  Congnas  to  regulate  oommeree, 
aae  notes  to  GIbbona  v.  Ogden,  0: 23,  and  Bruwn 
▼.  Maryland.  6:  078. 

As  to  interstate  eommeree;  regulatUmof:  power  of 
Oofioresi,  hmo  far  erdvsive,— see  aote  to  Gloucester 
Berry  Ca  v.  Penosylvanla,  20: 158. 

les  U.S. 


interstate  passengers  ani  the  United  Statps  mafl 
over  an  interstate  biybway  esiablfsbed  by  au- 
thority of  Congress,  to  delay  the  traDSporcatioa 
of  such  passengers  and  mails  by  turning  aside 
from  tbe  direct  Interstate  route,  and  running  to 
a  station  8)  miles  away  from  a  point  on  that 
route  and  back  again  to  the  same  point,  t>ecause 
such  station  is  the  county- peat,  for  tbe  interstate 
trai'el  to  and  from  which  the  railroad  com- 
pany furnishes  other  and  ample  a«-coromoda- 
tion,-i8  an  unconstitutional  interference  with 
and  obstruction  of  interstate  oommeroe  and  of 
the  passage  of  the  mails. 

[No.  217.] 

Arffued  April  U,  15,  1896.    Decidod  May  18. 

1896. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe  State 
of  Illinois  to  review  a  judgment  of  that 
court  affirming  tbe  judgment  of  tbe  Circuit 
Court  of  Alexander  County,  Illinois,  grnntinfl^ 
a  writ  of  mandamus  in  an  action  by  tbe  People 
of  ibe  State  of  Illinois,  ex  rel.  W.  N.  Butler, 
agflinHtbe  Illinois  CentrHl  Kailrond  Company, 
defendant,  commanding  tbe  defendant  to  cause 
its  south  bound  fast  mail  train  and  all  other 
pnssenger  trains  coming  into  Cairo  to  run  to  its 

Eascenger  station  at  tbe  intersection  of  Ohio 
levee  and  Second  streets  in  Cairo  to  receive 
and  let  off  passengers.  Reversed,  and  cause 
nmnnded  for  further  proceedings. 

See  same  case  below,  148  111.  484,  19  L.  K 
A.  119. 

Statement  by  Mr.  Justice  QhewLyt 

This  was  n  petition  for  a  writ  of  mandamus, 
based  upon  III.  Rev.  Stat.  1»89,  cbap.  114, 
S  88.  whicb  is  as  follows: 

"Every  railroad  corporation  sball  cause  its 
passenger  trains  to  stop  upon  its  arrival  at 
eacb  station  advertised  by  such  corporation  as 
a  place  for  receiving  and  discharging  passen- 
gers upon  and  from  sucb  trains,  a  aufUcient 
lengtb  of  time  to  r«>ceive  and  let  off  sucb  pas- 
sengers with  safety:  Piocid'-d,  all  regular 
passenger  trains  shall  8tf»p  a  stifflcient  length 
of  time  at  tbe  railroad  station  of  county-seata 
to  receive  and  let  off  passengers  with  safety." 

Tbe  petition  was  filed  April  17,  lM)l,-in  tbe 
circuit  court  for  Alexander  county  in  tbe  state 
of  Illinois,  by  tbe  county  attorney  In  bebsif  of 
tbe  sta'e,  alleging  that  tbe  Illinois  Central  Rail- 
road Compsny  ran  its  soutb  bound  fast  mail 
train  through  the  city  of  Cairo,  3  milea 
north  of  its  station  in  tbat  city,  and  over  a 
bridge  acioss  tbe  Obio  river  connecting  its 
rond  with  other  roads  soutb  of  tbat  nver, 
without  stopping  at  its  station  in  Cairo;  and 
prsung  for  a  writ  of  mandamus  to  com|3el  it 
to  cause  all  its  pssscnger  trains,  coming  into 
Cairo,  to  be  brougbt  down  to  that  station  and 
there  stop  a  sufficient  lengtb  of  time  to  receive 
and  let  otT  passengers  with  safety. 

The  defendant  contended  tbat  the  stattitedid 
not  require  its  fast  msil  train  to  be  run  to  and 
stopped  at  its  station  in  Cairo,  and  tbat  tbe 
statute  was  contrary  to  tbe  Constitution  of  tbe 
*Ui>ited  States,  as  interferinir  wiib  in  [144 
tei  state  commerce,  and  with  tbe  carrying  of  the 
United  Ststes  mails. 

B  V  tbe  act  of  Congress  of  September  90,  l^W, 
cbap.  61,  entitled  *'An  Art  Granting  the  Ritrbl 
of  Way  and  Making  a  Grant  of  Land  to  tbe 
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Btates  of  IlliDois,  Mississippi,  and  Alabama,  in 
Aid  of  tbe  Construction  of  a  Railroad  from 
Chicago  to  Mobile,"  the  right  of  way  through 
the  public  lands,  with  the  right  to  take  earth, 
stones,  and  timber  necessary  for  the  construc- 
tion of  the  road,  was  "granted  to  the  state  of 
Illinois  for  the  construction  of  a  railroad  from 
the  southern  terminus  of  the  Illinois  &  Michi- 
gan Caoal  to  a  point  at  or  near  the  junction  of 
the  Ohio  and  Mississippi  rivers,  with  a  branch 
of  the  same  to  Chicago,  on  Lake  Michigan, 
and  another  via  the  town  of  Galena,  in  said 
state  to  Dubuque,  in  the  state  of  Iowa;"  and  a 
copy  of  the  survey  of  the  road  and  branches, 
made  under  direction  of  the  legislature,  was 
required  to  be  forwarded  to  the  proper  land 
office,  and  to  the  general  land  ottice  in  tbe 
city  of  Washington.  By  §§  2-4  alternate 
sections  of  land  on  each  side  of  the  road  were 

granted  to  tbe  state  of  Illinois,  "subject  to  the 
isposal  of  the  legislature  thereof,  for  the  pur- 
poses aforesaid,  and  no  other;  and  the  said  rail- 
road and  branches  shall  be  and  remain  a  public 
hiebway,  for  the  use  of  the  government  of  the 
United  States,  free  from  toll  or  other  charge 
upon  the  transportation  of  any  property  or 
troops  of  the  United  States."  By  ^  6  "the 
United  States  mail  shall  at  all  times  be  trans- 
ported on  the  said  railroad,  under  the  direc- 
tion of  the  Postoffice  Department,  at  such  price 
as  the  Congress  may  by  law  direct."  And  by 
§7  "in  order  to  aid  in  the  continuation  of  said 
Central  Railroad  from  tbe  mouth  of  tbe  Ohio 
river  to  tbe  city  of  Mobile,"  similar  grants  of 
"rights,  privileges,  and  liabilities,"  and  of 
lands,  were  made  "to  the  states  of  Alabama 
and  Mississippi  respectively,  for  the  purpose  of 
aiiiing  in  the  c  'nstruction  of  a  railroad  from 
said  citv  of  Mobile  to  a  point  near  the  mouth 
of  the  Ohio  river."    9  Stat,  at  L.  468. 

Tbe  legislature  of  Illinois,  by  the  statute  of 
February  10,  1851,  incorporated  the  Illinois 
Central  Railroad  Company,  and  empowered  ii 
•'to  purvey,  locate,  construct,  complete,  alter, 
145]*maintain,  and  operate  a  railroad,  with 
one  or  more  tracks,  from  the  southern  terminus 
of  tbe  Illinois  &  Michigan  Canal  to  a  point  at 
the  city  of  Cairo,  with  a  branch  of  the  same  to 
the  city  of  Chicago,  on  Lake  Michigan,  and 
also  a  branrh  via  the  city  of  Galena  to  a  point 
on  the  Mississippi  river  opposite  the  town  of 
Dubuque,  in  tbe  state  of  Iowa;"  and  by  g  15, 
for  that  purpose  only,  ceded  and  granted  to 
that  corporation  the  right  of  way  and  lands 
granted  to  the  state  by  the  act  of  Congress,  of 
September  20,  1850;  and  required  "the  main 
trunk  therfof,  or  central  line,  to  run  from  the 
city  (^f  Vnito  to  the  southern  termination  of 
the  Illinois  &  Michigan  Canal."  "and  no- 
where departing  more  than  17  miles  from  a 
siraieht  line  between"  those  two  points;  and 
required  tbe  corporation  to  mortgage  said 
right  of  way  and  lands  to  the  state  of  Illinois 
to  secure  the  application  of  the  proceeds  of 
those  lands  **to  the  constructing,  completing, 
equipping,  and  furnishing  said  road  and 
branches,  in  accordance  with  the  terms  of  this 
act  and  said  act  of  Congress;"  and  by  §  19  de- 
clared "said  road  and  branches  to  be  free  for 
the  use  of  the  United  States,  and  to  be  em- 
ployed by  the  Postoffice  Department,  as  pro- 
vided in  said  act  of  Congress."  111.  Priv. 
Uws  1851,  pp.  61,  66,  68,  71.    And  by  g  8  of 


the  statute  of  Illinois  of  February  17.  1851, 
that  act  of  Congress  was  expressly  "accepted, 
and  the  conditions  expressed  in  said  act  are 
hereby  agreed  to  and  made  obligatory  upon 
the  state  of  Illinois."  111.  Gen.  Laws  1851,  p. 
192. 

By  the  statute  of  Illinois  of  February  2. 
1855,  "all  railroad  companies  incorporated  or 
organized  under,  or  which  may  be  incorporated 
or  organized  under,  the  authority  of  the  laws  of 
this  state,  shall  have  pow^  to  make  such  con- 
tracts and  arrangements  with  each  other,  and 
with  railroad  corporations  of  otber  states,  for 
leasing  or  running  their  roads,  or  any  part 
thereof;  and  also  to  contract  for  and  hold,  in 
fee  simple  or  otherwise,  lands  or  buildings  in 
this  or  other  states  for  depot  purposes;  and  also 
to  purchase  and  hold  such  personal  property, 
as  shall  be  necessary  and  convenient  for  carry- 
ing into  effect  the  object  of  this  act;"  and  "shall 
have  the  right  of  connecting  with  each  other, 
and  with  the  railroads  of  other  *states,  [146 
on  such  terms  as  shall  be  mutually  agreed  upon 
by  the  companies  interested  in  such  connec- 
tion." And  by  the  statute  of  Illinois  of  Feb- 
ruary 25,  1867,  "railroads  terminating  or  to 
terminate  at  any  point  on  any  line  of  continu- 
ous railroad  thoroughfare,  where  there  now  is 
or  shall  be  a  railroad  bridge  for  crossing  of 
passengers  and  freight  in  cars  over  the  same 
as  part  of  such  thoroughfare,  shall  make  con- 
venient connections  of  such  railroads,  by  rail, 
with  the  rail  of  such  bridge;  and  such  bridge 
shall  permit  and  cause  such  connections  of  the 
rail  of  tbe  same  with  tbe  rail  of  such  railroads,  so 
that  by  reason  of  such  railroads  and  bridge  there 
shall  be  uninterrupted  communication  over 
such  railroads  and  bridge  as  public  thorough- 
fares; but  by  such  connections  no  corporate 
rights  shall  be  impaired."  2  Starr  &  C.^Stat. 
pp.  1921,  1923. 

By  the  act  of  Congress  of  June  15, 1866, 
chap.  124,  entitled  "An  Act  to  Facilitate  Com- 
mercial, Postal,  and  Military  Communication 
among  the  Several  States,  and  having  this 
preamble,  "Whcrens  the  Constitution  of  the 
United  States  confers  upon  Congress,  in  ex- 
press terras,  the  power  to  regulate  commerce 
among  the  several  states,  to  establish  post- 
roads,  and  to  raise  and  support  armies:  There- 
fore" it  is  enacted  "that every  railroad  company 
in  the  United  States,  whose  road  is  operated 
by  steam,  its  successors  and  assigns,  be  and  is 
hereby  authorized  to  carry  upon  and  over  its 
road,  boats,  bridges,  and  ferries,  all  passen- 
gers, troops,  government  supplies,  mails, 
freight,  and  property  on  their  way  from  any 
state  to  another  state,  and  to  receive  compensa- 
tion therefor,  and  to  connect  with  roads  of  other 
states  so  as  to  form  continuous  lines  for  the 
transportation  of  the  same  to  the  place  of  its 
destination:  Provided,  that  this  act  shall  not 
affect  any  stipulation  between  the  government 
of  the  United  States  and  any  railroad  company 
for  transportation  or  fares  without  compensa- 
tion, nor  impair  or  change  the  conditions  im- 
posed by  the  terms  of  any  act  granting  lands 
to  any  such  company  to  aid  in  the  construc- 
tion of  its  road ;  nor  shall  it  be  construed  to  au- 
thorize any  railroad  company  to  build  any  new 
road,  or  connection  with  any  other  road,  without 
authority  from  the  state  in  which  *said  [147 
railroad  or  connection  may  be  proposed;"  and 
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"  that  Congress  may  at  any  time  alter,  amend, 
or  repeal  this  act."    14  Stat,  at  L.  66. 

By  the  act  of  CoDgress  of  December  17. 1872. 
chap.  4,  amended  by  the  supplementary  act  of 
February  14.  1883,  chap.  41.  "any  person  or 
corporatioD,  having  lawful  authority  therefor 
may  beroafier  erect  brides  across  the  Ohio 
river,  for  railroad  or  other  uses,  upon  com- 
pliance with  the  provisions  and  requirements 
of  this  act."  among  which  are  that  they  shall 
be  built  of  a  certain  height  above  low-water 
mark,  and  at  places  and  according  to  plans  ap- 
proved by  the  Secretary  of  War;  and  an^ 
brldire  constructed  under  and  according  to  this 
act  is  declared  to  be  a  lawful  structure,  to  be 
recofimized  and  known  as  a  post  route,  and  for 
the  transmiss  on  over  which  of  the  mails,  the 
troops,  and  the  muniiionsof  war  of  the  United 
Slates,  no  higher  charge  is  to  be  made  than 
the  rate  per  mile  over  the  railroads  or  public 
highways  leading*to  it,  and  across  which  the 
United  States  iare  to  have  the  right  of  way  for 
postal  telegraph  purposes.  17  Stat,  at  L.  898; 
22  Mat.  at  L.  414. 

The  city  of  Cairo  is  situated  upon  the  point 
of  land  at  the  junction  of  the  Mississippi  and 
the  Ohio  rivers,  and  is  surrounded  by  high 
levees  to  protect  it  from  the  river  floods;  and 
since  1^59  has  been  a  county-seat.  In  1855,  the 
defendant  completed  the  location  and  building 
of  Its  road,  and  laid  and  since  maintained  its 
track  to  the  bank  of  the  Ohio  river,  then  tak- 
ing a  sharp  turn  westward,  and  passing,  in  the 
city  of  Cairo,  for  the  distance  of  2  miles  along 
the  Ohio  levee  embankment,  to  a  place,  less 
than  half  a  mile  from  the  junction  of  the 
waters  of  the  two  rivers,  and  at  the  intersection 
of  8ec«»nd  and  Ohio  Levee  streets,  where  its 
only  pRs.«enger  station  in  Cairo  was  established: 
and  until  a  few  months  before  the  fihng  of  the 
petition  ran  all  its  passenger  trains  to  and  from 
that  station,  and  made  it  the  southern  terminus 
of  its  railroad. 

By  the  statute  of  Kentucky  of  March  29, 
18b6,  chap.  446,  the  Chicago.  St.  Louis.  & 
New  Orleans  Railroad  Company  and  the  Illi- 
Dois  Central  Railroad  Company  wereauthorized 
••jointly,  or  either  of  them  separately,  to  build, 
erect,  construct,  "and  forever  maintain,  use, 
14  8]  and  operate  a  railroad  bridge  *over  and 
across  the  Ohio  river  from  the  Kentucky  shore, 
in  Bnlinrd  county,  opposite  the  city  of  Cairo, 
to  any  point  in  the  city  of  Cairo.  Illinois,"  con- 
formably to  the  conditions  and  limitations  of 
the  acta  of  Congress  of  1872  and  1883,  above 
cit*»d. 

Pursuant  to  that  statute,  the  Chicaeo,  St. 
Louis,  &  New  Orleans  Railroad  Company,  into 
which  various  railroad  corporations  had  been 
consolidated  by  statutes  of  the  states  of  Louis 
iana,  Mississippi.  Tennessee,  and  Kentucky, 
and  whose  line  extended  from  New  Orleans  to 
the  Ohio  river,  built  a  bridge  across  the  Ohio 
river  to  low-water  mark  on  the  Illinois  side,  to 
which  the  jurisdiction  of  the  state  of  Kentucky 
extended.  Indiana  v,  Kentucky,  186  U.  8. 
479  |34:  8*291.  The  north  end  of  this  bridge 
was  at  that  part  of  Cairo  about  2  miles  north 
of  the  defendant's  station  in  that  city;  and 
the  peculiar  conformation  of  the  land  and 
water  made  it  impracticable  to  put  it  nearer  to 
the  junction  of  the  two  rivers.  The  height  at 
which  the  bridge  had  to  be  built,  In  order  to 
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avoid  obstructing  navigation,  required  the  ap- 
proaches on  both  banks  to  be  graded.  Tbe 
approach  on  the  Illinois  side  was  built  by  the 
defendant,  upon  its  own  land,  at  the  grade  of 
85  feet  to  a  mile,  and  beginning  1^  miles  off, 
at  Bridge  Junction,  beyond  the  cori)orate 
limits  of  Cairo. 

After  this  bridsre  was  built,  and  the  defend- 
ant's road  was  thereby  connected  with  the  Chi- 
cago, St.  Louis,  &  New  Orleans  Railroad,  the 
defendant  put  on  a  daily  fast  mail  train,  to  run 
from  C  hicago  to  New  Orleans,  carrying  pas- 
sengers, as  well  as  the  United  States  mail,  not 
going  to  or  stopping  at  its  station  in  Cairo,  but 
connecting,  at  a  point  some  9  miles  out  on 
the  main  line,  with  a  short  train  from  that 
station. 

Trains  passing  over  the  through  route  from 
Chicago  to  New  Orleans,  and  stopping  at 
Cairo,  are  obliged  to  leave  the  main  line  at 
Bridge  Junction,  and  to  run  down  81  miles  to 
the  Cairo  station,  and  back  to  the  same  point 
on  the  main  line.  Six  regular  passenger  trains 
were  so  run  daily  .giving  adequate  accommoda- 
tions for  passengers  to  or  from  Cairo. 

The  defendant  offered  to  prove  that  the  sched- 
uleof  ^running  time  of  the  fast  mail  train[  149 
had  been  fixed  by  the  Postofflce  Department 
of  the  United  States,  and  could  not  be  changed 
by  the  defendant.  The  court  excluded  the 
evidetice,  "for  the  reason  that  it  is  not  compe- 
tent for  the  defendant  to  enter  into  the  contract 
with  tbe  government  of  the  United  States, 
whereby  it  renders  it«»elf  incapable  of  comply- 
ing with  the  laws  of  Illinois;"  and  allowed  an 
exception  to  this  ruling. 

The  court  granted  a  writ  of  mandamus, 
commanding  the  defendant  to  cause  its  south 
bound  fast  mail  train,  and  all  its  other  passen* 
ger  trains  coming  into  Cniro,  to  be  run  or 
brought  down  to  its  passenger  station  at  thein« 
tersection  of  Ohio  Levee  and  Second  streets, 
and  there  to  be  stopped  a  sufficient  length  of 
time  to  receive  and  let  off  passengers  with 
safety. 

The  defendant  appealed  to  the  supreme  court 
of  the  state,  which  athrmed  the  judgment;  and 
held  that  the  statute  of  Illinois  concerning  the 
stopping  of  trains  obliged  tbe  defendant  to 
cause  lis  fast  mail  train  to  be  taken  into  its  sta- 
tion at  Cairo,  and  to  be  stopped  there  long 
enough  to  receive  and  let  off  passengers  with 
safety:  and  that  the  statute  so  construed,  was 
Dot>  an  unconstitutional  interference  with  in- 
terstate commerce,  or  with  the  carrving  of  the 
United  States  mails.  148  III.  484,  19  L.  R.  A. 
119.  The  defendant  sued  out  this  writ  of 
error. 

MeMTi.  James  Fentress  and  William 

H.  Green  for  plaintiff  in  error. 

Messrs,  John  M.  Lansden  and  Angus 
Leek  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  line  of  railroad  communication  croes- 
ing  the  Ohio  river  at  Cairo,  and  of  which  the 
IlliDols  Central  Railroad  forms  part,  has  been 
established  by  Congress  as  a  national  highway 
for  the  accommodation  of  interstate  commerce 
and  of  the  mails  of  the  United  ^tale8,  and  at 
such  haa  been  recognized  and  promoted  by  tha 
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150]state  of  Illinois.  This  will  clearly 'appear 
by  a  brief  recapitiilatioD  of  the  acts  of  Coogress 
aod  the  statutes  of  Illioois  upon  thesubjeci. 

CoDgress,  in  the  act  of  September  20,  I80O, 
chap,  ol,  grauted  a  rigbt  of  way^  and  sectioos 
of  the  public  laods,  to  the  state  of  Illioois  to 
aid  in  the  construction  of  a  railroad  in  that 
state  from  the  southern  termination  of  ttie  Illi- 
nois &  Michigan  Canal  "to  a  point  at  or  near 
the  junction  of  tie  Ohio  and  Missi^^sippi  rivers/* 
witb  brancbes  to  Chicago  and  Dubuque,  '*to 
be  and  remain  a  public  highway,  for  the  use  of 
the  government  of  the  United  States,  free  from 
toll  or  other  charge  upon  tbe  transportation  of 
any  property  or  troops  of  the  United  States." 
and  on  wbich  tbe  United  States  mail  should 
**at  all  times  be  transported,  under  the  direc- 
tion of  tbePosioflSce  Department,  at  such  price 
as  the  Coneress  may  by  law  direct;"  and,  in 
order  "to  aid  in  tbe  construction  of  said  Cen- 
tral liailroad,"  made  like  grants  to  the  states 
of  Alabama  and  Mississippi,  respectively,  for 
the  purpose  of  aidm^  in  the  construction  of 
a  railroad  from  tbe  city  of  Mobile  '*to  a  point 
near  tbe  mouth  of  the  Ohio  river."  9  Stat,  at 
L.  4fi6 

The  manifest  purpose  of  Congress  was  to  es- 
tablish a  railroad  in  tbe  center  of  the  Continent, 
connecting  tbe  waters  of  the  Great  Lakes  with 
tloseof  the  Gulf  of  Mexico,  for  the  benefit  of 
interstate  commerce,  as  t^ell  as  of  the  military 
and  postal  departments  of  the  government  of 
the  United  Stales. 

The  state  of  Illinois,  by  a  statute  of  Febru- 
ary 10,  1(<51,  chartered  tbe  Illinois  Central 
Railroad  Company,  and  ceded  to  it  the  rights 
and  lands  granted  to  the  state  by  tbe  act  of 
Congress,  for  the  purpose  of  constructing  and 
maintaining  within  the  state  such  a  trunk  line 
and  brancbes,  describing  its  southern  terminus 
as  "a  point  at  the  city  ot  Cairo,"  and  declaring 
'*said  road  and  branches  to  be  free  for  the  use 
of  tbe  United  States,  and  to  be  employed  by 
the  Postoffice  Department,  as  provided  m  saia 
act  of  Congress;"  and  (as  if  that  were  notsutil- 
cient)  bv  another  statute,  a  week  later,  the  state 
expressly  accepted  the  act  of  Congress,  and 
agreed  to  be  bound  by  the  oonditions  expressed 
therein. 

By  the  statute  of  Illinois  of  February  2. 1855, 
all  railroad  corporations  of  tbe  state  were  em- 
151]  powered  to  make  contracts  *with  each 
other,  and  with  railroad  corporations  of  other 
states,  for  leasing  or  runningor  coonectinsr  their 
railroads;  and  by  the  statute  of  Illinoisof  Febru- 
ary 25.  1867,  railroads  terminating  at  a  point  at 
which  there  was  a  railroad  bridee  on  a  line  of 
continuous  railroad  thoroucbfare  were  re- 
quired to  be  connected  by  rail,  as  to  make  "an 
uninterrupted  communication  over  such  rail- 
roads and  bridge  as  public  thoroughfares." 

By  the  act  of  June  15,  1866.  chap.  124,  Con- 
gress, for  tbe  declared  purpose  of  facilitating 
commerce  among  the  several  states,  and  the 
postal  and  mil  tary  communications  of  the 
United  States,  authorized  every  railroad  com- 
pany in  the  United  States,  whose  road  was 
operated  by  steam,  to  carry  over  its  road, 
britlges,  and  ferries,  as  well  piissengers  and 
freight,  as  government  mails,  troops,  and  sup- 
plies, from  one  state  to  another;  and  to  con- 
nect, in  any  state  authorizing  it  to  do  io,  with 
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roads  of  other  states,  so  as  to  form  continuous 
lines  of  transportation.     14  Slat,  at  L.  66. 

By  the  acts  of  ( 'ongress  of  Decern  ber  17, 1872, 
chap.  4,  and  February  14,  1^83,  chap.  44, 
bridges  were  authorized  to  be  built  across  the 
Ohio  river  by  any  person  or  corporation  bar- 
ing lawful  authority  therefor,  and  with  the 
approval  of  tbe  Secretary  of  War,  and  were 
declared  to  be  lawful  structures  and  post  routes 
for  the  transmission  of  the  mails  and  the  troops 
and  munitions  of  war  of  the  United  States.  17 
Stat,  at  L.  898;  22  Stat,  at  L  414. 

It  is  not  denied  that  tbe  bri<lgc  across  the  Ohio 
river  from  the  Kentucky  shore  to  the  Illinois 
shore,  opposite  the  city  of  Cairo,  was  con- 
structed by  lawful  authority,  and  as  permitted 
by  Congress.  Nor  is  it  denie>i  that  tbe  Illinois 
Central  Railroad  Company  had  the  right,  under 
the  acts  of  Congress  and  the  statutes  of  Illinois. 
to  connect  its  road  with  that  bridi^e,  and  to 
run  its  southward  bound  trains  over  that  bridge 
as  part  of  a  system  of  interstate  communica- 
tion. 

But  it  is  contended,  on  behalf  of  the  state  of 
Illinois,  that  tbe  station  of  the  Illinois  Central 
Railroad  Company  at  the  southern  terminus  of 
its  road  in  the  city  of  Cairo,  having  been  origi- 
nally established,  and  still  remaining,  at  a  point 
some  8i  miles  from  so  much  of  its  main  line 
as  forms*part  of  the  through  communica  [  1 52 
tion  by  railroad  from  the  state  of  Illinois  across 
the  Ohio  river  to  tbe  stateof  Kentucky  and  other 
southern  stales,  the  corporation  is  obliged,  by 
a  statute  of  tbe  state  of  Illinois,  to  cause  all  its 
trains,  including  tbe  fast-mail  train  from  Chi- 
cagojo  New  Orleans,  to  be  brought  down  to 
that  station,  and  to  stop  there  long  enough  to 
receive  and  let  off  passengers  with  safety. 

Tbe  statute  in  question  is  as  follows:  "Every 
railroad  corporation  shall  cause  its  passenger 
trains  to  stop  upon  its  arrival  at  each  station, 
advertised  by  such  corporation  as  a  place  for 
receiving  and  discbarginerpas-senirers  upon  and 
from  such  trains,  a  sufficient  length  of  time 
to  receive  and  let  off  such  passengers  with 
safety:  I\ovided,  all  regular  passenger  trains 
shall  stop  a  sufficient  length  of  time  at  the  rail- 
road station  of  coanty-seats,  to  receive  and  let 
off  passengers  with  safety."  111.  Rev.  Stai. 
1889,  chap.  114,  §  ^8. 

It  was  argued  in  behalf  of  the  railroad  com- 
pany, that  the  whole  effect  of  this  section  was 
to  require  each  train  "to  stop,  upon  its  ai  rival" 
at  a  station,  long  enough  to  receive  and  let  off 
pa.ssengers  with  safety;  that  the  first  part  of 
tbe  section  only  required  trains  to  stop  upon 
arrival  "at  each  station  advertised  as  a  place 
for  receiving  and  discharging  passengers  upon 
and  from  such  trains;"  that  the  proviso  merely 
required  trains  to  stop,  for  a  like  time,  on  ar- 
riving at  "the  railroad  station  of  county  seats," 
although  not  so  advertised;  and  that  no  part 
of  tbe  section  required  any  train  to  arrive  at, 
or  to  go  to.  any  particular  station. 

Tbe  supreme  court  of  tbe  state,  however, 
held  that  tbe  statute  not  only  required  every 
train  to  stop  at  every  county-seat  at  which  ft 
arrived,  but  that,  as  Cairo  was  admitted  to  be 
a  county-seat,  the  statute  required  every  train 
passing  through  the  city  of  Cairo  to  go  to  and 
stop  at:  tbe  station  in  that  city.  The  construc- 
tion given  to  tbe  statute  in  this  particular  by 
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tbe  state  court  does  not  iDvolve  any  Federal  oois,  tbat  the  arran^eroeDts  made  by  tbe  coon* 

qurstioD,  and  must  be  accepted  by  this  court  paoy  wilb  Ihe  Posiott  ce   Department  of  the 

in  judging  of  tbe  constitutionality  of  tbe  slat-  United  l^tates  cannot  bave  tbe  etTect  of  abro* 

ute.     Ltica^o,  M,  &  H  P,  U,  to.  v.  Minne  gating  a  reasonable   police   regulation  of  tbe 

tUa,  134  U.  S  418,  458  [33:  970,  980,  3  Inters,  state.     But  a  statute  of  tbe  state,  wliicb  unnec- 

Com.  K<p.  209].  essarily  interferes  witb  tbe  speedy  and  uninier- 

Biit  tbe  decision   tbat  tbe  statute  so  con-  ruptcd  carri.i^e  of  tbe   mails  of  tbe  Uuited 

8true4i,was  not  an  unconstitutional  interfcieoce  Stales,  cannot  be  considered  as  a  reasonable 

1531  witb  interstate  commerce,  or  *v\itb  tbe  police  regulation. 

carrying  of  tbe  mails  by  tbe  United  Stales,  was  lu  Union  P.  R.  Co.  v.  Ilall,  91  U.  S.  843  [28: 
a  decision  in  favor  of  tbe  valiciiiy  of  a  state  428],  cited  by  tbe  counsel  for  the  state,  tbe  writ 
statute  whose  validity  was  drawn  in  question  of  mandamus  was  issued  to  promote,  not  tode- 
OD  tbe  ground  of  its  being  repugnant  to  tbe  feat,  interstate  transportiiiion. 
Constitution  and  laws  of  the  United  States,  as  Tbe  question  whether  a  statute  wbfcb  merely 
well  as  a  decision  against  a  ri^bt  specially  set  required  interstate  railroad  trains,  without  go- 
up  and  claimed  under  ibc  national  Constitu-  ing  out  of  their  course,  to  stop  at  county-seats, 
tion  and  laws;  and  is  therefore  clearly  review-  would  be  within  tbe  constitutional  power  of 
able  by  this  court.  the  state,  is  not  presented,  and  cannot  be  de- 

The  effect  of  tbe  statute  of  Illinois,  as  con-  cidcd,  upon  ibis  record, 

strued  and  applied  by  tbe  supreme  court  of  tbe  The   result  is  that  the  judgment  of  ihe  «i- 

state,  is  to  require  a  fast  mail  train,  carrying  preme  court  of  the  state,  wbicb  requires  tbe 

interstate    passengers  and  tbe  United    States  Illinois  Central  Railroad  Company  to  cause  its 

mail,  from  Chicago  in  tbe  state  of  Illinois  to  fast  mail  train  to  oe  brought  into  and  stopped 

places  south  of  the  Ohio  river,  over  an  inter-  at  its  station  in  Cairo,  is  erroneous,  and  must 

state  highway  established  by  authority  of  Con-  be  reversed,  and  tbe  cause  remanded  for  further 

giess,  to  delay  the  transportation  of  huch  pas-  proceedings  not  inconsistent  with  this  opinion, 
sengers  and   mails,  by  turninic  aside  from  the 

direct  interstate  route,  and  running  to  a  station  

3|  miles  away  from  a  point  on  that  route,  and 

back  again  to  tbe  same  point,  and  thus  travel-  GEORGE  P.  WEHSTER  kt  al.,    [155 

hag  7  ni lies  which  form  no  part  of  itscouise,  Apptif., 

before  proceedinc  on  its  way;  and  to  do  this  9. 

for  the  purpose  of  discharging  and  receiving  AUGUSTIN   DALY 

pas.senger8  at  that  station,   for  tbe  inti^rstaie 

travel  to  and  from  which,  as  is  admitted  in  this 

case,  tbe  railroad  company  furnishes  other  and  (See  8.  a  Reporter's  ed.  165-159.) 

ample  accommodation. 

This  court  is  unanimously  of  opinion  t  hat  this  Juri9die(ion  of  this  court. 
requirement  is  an  unconstitutional  hindrance 

and  obstruction  of  interstate  commerce  and  of  An  appeal  from  e  decree  of  a  circuit  court  of  tbe 

the  passage  of  tbe  mails  of  the  United  States.  United  States  which  affirms  its  own  prior  necree 

Upon  the  slate  of  facts   pre^^ented  by  this  m  obedicLce  to  a  mandate,  and  declares  that  the 

rccolvd.  the  duties  of  the  Illinois  Central  Rail-  ^TZ^Ul^Jo^^^^^^^^^^^ 

-^-^    ^^1^-v  ^..    -,«          ,.          c     J*      .u  decree  of  tnat  court.  Is  not  an  appeul  r  rem  tnecir- 

road    Company    were   not   conened  to  those  cult  court  of  appeals,  but  Is  an  appeal  from  the 

which  It  owed  to  tbe  state  of  Illinois  under  the  circuit  court  of  which  tbis  court  bas  do  Jurisdio- 

charter  of  the  company  and  other  laws  of  the  uoo  under  the  judiciary  act  of  March  8, 18B1,  S  ft. 

state;  but  included    distinct    duties  imposed  P^     o^-  , 

upon  tbe  corporation  by  the  Constitution  and  ^      '  ^"'•1 

laws  of  tbe  United  Staus.  Argued  AprUSO,  1896.    Decided  May  18, 1896. 

Tbe  state  may  doubtless  compel  the  railroad 

company  to  perform  tbe  duly  imposed  by  its  A  PPEAL  from  a  decree  of  tbe  Circuit  Court 

charter  of  carrjing  pa^^sengers  and  goods  be-  i\  of  tbe  Unired  States  for  the  Southern  Dis- 

tween  its   termini   within   tbe  state.     But  so  trict  of  New  York  attirming  a  decree  of  tbat 

long,  at  least,  as  that  duty  is  adequately  per-  court  for  an  injunction,  etc.,  in  pursuance  of 

formed  by  tbe  company,  tbe  state  cannot,  un-  tbe  mandate  of  the  circuit  court  of  appeals,  etc. 

der  the  guise  of  compelling  its  performance,  Dismissed, 

inter  fen*  with  tbe  performance  of  paramount  See  same  case  below,  89  Fed.   Rep.  265,  47 

154)  *duties  to  wbicb  the  company  bas  been  Fed.  Rep.  903,  1  U.   8.  App.  573,  11  U.  8. 

8ul>jected  by  tbe  Constitution  and  laws  of  the  App.  791. 

Unjied  Stales.  The  facts  are  stated  in  the  opinion. 

Tbe  state  may  make  reasonable  regulations  Mr,  A.  J.  Dittenhoefer  for  appellaDti. 

to  secure  the  safety  of  paK.«^encers,  even  on  in-  Mr,  Stephen  H.  Olin  for  appellee, 
terstate  trains,  while  within  its  borders.     But 


the  siaie  can  do  nothing  which  will  directly  "Sotil— As  to  juri^dicUfm  in  the  United  State*  8w- 

burden  or  impede  tbe  interstate  traffic  of  the  preme  Court  where  hederal  q\u9iion  arises  or  wher^ 

company,  or  impair  tbe  usefulness  of  its  facil-  «**«  drawn  in  question  statutes,  treaty,  or  Cowtitu- 

ilies  for  such  traffic.     Dubuque  d  8,  C.  R   Co  **0"'  ^^  °o^^  ^^  Martin  v.  Hunter.  4:97.  Matthews 

V.    hie/imond,SQ\J.S.  19  VVall.  584.  589  [22-  v.Zane.2;6SV4,  and  Williams  v.  Norr1s,6:5n. 

173,  1761;   Stone   v.  Farmers    Loan  d   T.  Co,  ,  Ayn  jurisdiction  of  UnUed  Slates  Supreme  Co^^ 

V'HaVroad  (Commission  rnsM"\  llfl  n   ^   <in7  ^  declire  state  law  void  as  in  eonfiict  with  state 

9SA  ToL  ttrr^^^     i^'*j         h  V           rA.   tt'  ConstUution:  to  revise  decrees  of  state  courts  as  to  eon- 

ftt*U^'Q?''^«'J^^ilv  '^*'V-  ^^'i''"''^'n  ?*  ^'  8tructionof  statelaw.,-^  notes  to  Hart  v.  Lam^ 

O.  400  l«Jl:  OUW    1  Jnters.  Com.  liep.  804J.  phlre.  7;  6T9,  and  Commercial  Bank  w.  Buoklngham, 

It  may  well  be,  as  held  by  the  courts  of  Dli  i2: 109. 
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Mr.  Cbief  Justice  Fuller  delivered  the  opin- 
ion of  tlie  court: 

Daly  tiled  bis  bill  in  the  circuit  court  of  tbe 
United  States  against  George  P.  Webster  and 
others  for  the  purpose  of  enjoining  and  re- 
straining defendants  from  performing  the  scene 
in  tbe  play  of  "After  Dark/'  kDOwn  as  tbe 
"railroad  scene."  on  the  ground  that  it  was  an 
imitation  of  a  similar  srene  in  comp'ainant's 
pla^,  "Under  the  Gaslight,"  wbicb  com- 
plainant alleged  he  bad  copyrighted  Aueust  1, 
1867,  under  tbe  act  of  February  8,  1881  (4 
Stat,  at  L.  486),  and  for  an  accouotinff.  A 
motion  for  a  temporary  injunction  was  denied 
hy  Jud^e  Wallace,  June  19,  1889.  89  Fed. 
Rep.  265. 

The  cause  having  been  heard  on  pleadings 
and  proofs  by  Judge  Coze  the  former  decision 
was  beld  controlling,  and  the  bill  was  dis- 
missed.   47  Fed.  Rep.  903. 

Thereupon  complainant  carried  the  case  to 
the  circuit  court  of  appeals  for  tbe  second  cir- 
cuit, and  tbe  decree  of  tbe  circuit  court  was 
reversed,  and  tbe  cause  remanded  with  instruc- 
tions to  enter  tbe  usual  decree  for  account  and 
perpetual  injunction.  1  U.  S.  App.  578. 
1 56]  *The  mandate  of  tbe  circuit  court  of  ap 
peals  having  been  sent  down  to  tbe  circuit 
court,  that  court,  Judge  Lacombe  presidinur,  en- 
tered a  decree,  Novenober  5, 1892.  in  accordance 
therewith,  for  perpetual  injunction  and  costs, 
and  referred  tbe  case  to  a  master  to  take  and 
state  an  account  of  the  number  of  unautbor 
ized  performances.  Proceedings  were  had 
under  tbe  references  and  a  report  filed  Januarv 
17,  1898,  to  which  exceptions  were  taken,  anci, 
on  April  1,  1898,  Judge  Lacombe  entered  a 
decree  overruling  tbe  exceptions,  confirming 
tbe  decree,  and  for  costs. 

Tbe  case  was  again  appealed  to  the  circuit 
court  of  appeals  and  the  decree  atUrmed,  June 
7. 1898,  with  costs.    11  U.  6.  App  791. 

The  mandate  of  tbe  circuit  court  of  appeah 
was  filed  in  the  circuit  court,  June  14,  1898, 
and  that  court,  Judse  Lacombe  presiding, 
entered  a  decree,  which,  after  referring  to  tbe 
appeal  and  tbe  mandate,  continued  thus: 

*'Now,  upon  tbe  said  mandate  and  upon  all 
the  pleadings  and  proceedings  herein  and  on 
tnotion  of  Olin.  Rives,  &  Montgomery,  solici- 
tors for  tbe  complainant — 

"It  is  ordered,  adjudged,  and  decreed  that 
the  decree  of  the  circuit  court  of  appeals  be. 
and  tbe  same  hereby  is,  made  a  decree  of  this 
court,  and  that  tbe  final  decree  of  this  court, 
entered  herein  on  tbe  Ist  dav  of  April,  1893. 
be,  and  tbe  same  hereby  is,  in  all  respects  af 
firmed." 

July  18,  1898,  a  petition  for  the  allowance 
of  an  appeal  was  presented,  on  behalf  of 
defendants  below,  to  Judge  Lacombe,  who 
bad  entered  tbe  decrees  of  the  circuit  court  of 
November  5,  1892,  April  1,  1898.  and  June  14, 
1898. 

This  petition,  after  setting  forth  the  pro 
oeedlngs  in  the  case  from  Its  commencement, 
concluded: 

•'Now,  therefore,  these  defendants,  George 
P.  Webster  and  William  A  Brady,  feeling  ag- 

Sieved,  do  berebv  appeal  to  the  Supreme 
>urt  of  the  United  States  from  tbe  order  and 
judgment  entered  on  tbe  14th  day  of  June, 
JJIf 


813,  affirming  the  final  decree  entered  on  tbe 
Ist  day  of  April.  1898,  and  from  ttie  order  of 
tbe  United  States  circuit  court  of  appeals,  en- 
tered on  tbe  7th  dny  of  June,  1898,  affirming  tbe 
final  'decree  entered  April  1,  1898,  and  [157 
directing  a  mandate  to  issue  affirming  the  said 
final  decree  of  April  1,  1898.  and  also  from 
tbe  mandate  issued  in  accordance  therewith^ 
and  upon  tbe  said  appeal  defendants  intend 
to  bring  up  for  review  tbe  order  of  tbe  United 
States  circuit  court  of  appeals  filed  on  the  5th 
day  of  November.  1892,  directing  that  the  de- 
cree of  tbe  United  States  circuit  court  entered 
on  tbe  14tb  day  of  November,  1891,  be  re 
versed,  and  directing  a  mandate  to  i^sue  to 
tbe  United  States  circuit  court  accordingly, 
and  also  tbe  mandate  so  issued,  and  also  the 
decree  entered  in  accordance  with  tbe  said 
mandHte  in  tbe  United  States  circuit  court  on 
the  5th  day  of  November,  1892,  and  respect- 
fully pray  that  the  final  decree  entered  on  the 
1st  day  of  April,  1898,  and  the  interlocutory 
decree  entered  on  tbe  5tb  day  of  November, 

1892,  and  the  bill  of  complaint,  answers,  rep- 
lications, transcript,  n  mandates  of  tbe 
United  States  circuit  court  of  appeals  and  de- 
cree.entered  in  accordance  therewith,  and  all 
tbe  pleadings,  depositions,  evidence,  exhibits, 
proofs,  and  proceedings  in  the  said  cau^.  be 
sent  to  the  Supreme  Court  of  tbe  United  States 
without  delay,  duly  authenticated;  that  their 
appeal  may  be  allowed,  and  tiiat  tbe  Supreme 
Court  may  proceed  to  bear  the  cause  anew, 
and  that  tbe  decrees  of  tbe  circuit  court  en- 
tered in  accordance  with  tbe  orders  and  man- 
date of  tbe  circuit  court  of  appeals  may  be  re- 
versed, and  the  decree  entered  herein  on  tbe 
14tb  day  of  November,  1891,  dismissing  the 
bill  of  complaint,  may  be  affirmed  or  said 
other  decree  made  as  to  the  said  Supreme  Court 
shall  seem  ju^t." 

On  tbe  same  day  Judge  Lacombe  entered  at 
tbe  foot  of  tbe  application:  "Tbe  foregoing 
appeal  is  allowed,"  approved  a  bond,  ana 
signed  a  citation  on  appeal.  Among  the  re- 
citals of  the  bond  was:  ''And  whereas  tbe 
said  defendants,  George  P.  Webster  and  Will- 
iam A.  Brady,  appealed  to  the  United  States 
circuit  court  of  appeals  from  the  said  final  de- 
cree entered  as  aforesaid  on  the  1st  day  of  April, 

1893,  which  said  circuit  court  of  appeals  af- 
firmed tbe  said  final  decree,  and  on  tbe  7th 
day  of  June,  1893,  entered  its  order  directing 
a  mandate  toisj^ue  affirming  tbe  said  final  decree 
accordingly  *witb  costs,  and  a  mandate  [158 
was  issued  accordingly  to  the  United  States 
circuit  court,  and  an  order  of  tbe  United 
States  circuit  court  having  been  duly  made  and 
entered  thereon  on  the  14Th  d«y  of  June,  1898. 
making  the  said  judgment  of  tbe  United  States 
circuit  court  of  appeals  the  judgment  of  the 
United  Slates  circuit  court,  and  award  me  to 
tbe  said  complainant  and  respondent  the  sum 
of  $30.25  costs." 

The  citation  was  preceded  by  a  recital  that 
it  was  issued  bv  "one  of  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  the  south- 
em  district  of  New  York  and  of  the  United 
States  court  of  appeals  for  tbe  second  circuit," 
and  stated:  "Wliereas  George  P.  Webster 
and  William  A  Bradv  have  appealed  to  tbe 
Supreme  Court  of  the  United  States  from  the 
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decree  lately  rendered  in  Ibe  circuit  court  of 
tbe  United  Stales  for  the  soulhern  district  of 
Kew  York  made  in  favor  of  yon,  the  said 
Auffustin  Daly,  which  decree  was  affirmed  by 
tbe  United  States  circuit  court  of  appeal^  and 
tbe  said  Gcorpe  P.  Webster  and  William  A. 
Brady  bave  appeal  d  to  the  said  Supreme 
Court  of  the  United  States  from  tbe  order  and 
mandate  direcntf":  an  affirmance  of  the  said 
dtciee  and  from  the  decree  entered  in  accord 
ance  with  the  said  order  and  mandate,  and 
tXltd  the  security  required  by  law." 

These  papers,  together  with  an  assignment 
of  error,  were  filed  in  the  circuit  court. 

Thereafter,  and  on  Aui^sl  9,  1893,  tbe  rec- 
ord was  certified  by  the  clerk  of  ibe  circuit 
court  under  the  seal  thereof  "to  contain  a  true 
tnd  complete  transcript  of  tbe  record  and  pro- 
<*eedings  had  in  said  court  in  the  case  of  Au- 
irustio  Daly, complainant  and  appellee  against 
Oeoriie  P.  Webster  and  William  A.  Brady,  de- 
fendants and  appellants,  as  the  same  remains 
of  record  and  on  file  in  said  olfice." 

This  record  embraces  tbe  pleadlnprs,  evi- 
dence, niasU'r's  report,  orders,  decrees,  and 
proceedings  in  the  circuit  court  and  the  two 
mand  .tes  from  the  circuit  court  of  appeals,  and 
necessarily  does  not  contain  the  proceedings  in 
t>'d  judgments  of  the  latter  court.  It  does 
150Jnotappearandis*not  contended  that  that 
court  ever  entered  any  order  allowing  an  appeal 
or  tb^t  any  application  and  allowance  were 
over  filed  therein. 

The  record  was  filed  in  this  court  August  18, 
1883,  and  tbe  cause  docketed  as  an  appeal  from 
tne  circuit  court. 

The  result  of  all  this  clearly  is  that  the 
pendmg  appeal  is  not  an  appeal  from  the  cir- 
cuit court  of  appeals,  and  is  an  appeal  from 
tbe  circuit  court. 

But  under  tbe  6th  section  of  tbe  judiciary 
act  of  March  3,  1801,  appeals  will  not  lie  di 
rectly  to  this  court  except  in  cases  falling 
withiu  one  or  tbe  other  of  ibe  classes  of  cases 
therein  enumerated,  and  tbe  case  t)efore  us  is 
not  one  of  them. 

By  tbe  6th  section  appeals  may  be  taken 
from  the  circuit  courts  of  appeals  to  this  court 
in  all  cases  in  which  the  judgments  and  decrees 
of  that  court  are  not  therein  made  final,  where 
tbe  matter  in  controversy  exceeds  $1,000  be- 
tides costs,  and  copyright  cases  are  such  cases. 
But  this  is  not  an  appeal  from  the  circuit  court 
of  appeals.  Our  appellate  jurisdiction  is  de- 
lloed  by  that  act  and  we  cannot  maintain  juris- 
diction to  review  tbe  judgments  and  decrees 
of  tbe  circuit  court  except  as  therein  pre- 
nrribed.  It  does  not  help  tbe  matter  that  tbe 
circuit  courts  may,  by  the  form  of  their 
entries,  make  the  judgments  and  decrees  of 
fbe  circuit  courts  or  appeals  their  judgments 
and  decrees  We  cannot  revise  the  judgments 
and  decrees  of  the  appellate  tribunals  except 
when  brought  before  us  by  appeal  therefrom, 
writ  of  error  tbeieto,  or  by  certiorari.  Ap- 
peal dumiued. 

Mr.  Justice  Bre^rer  and  Mr.  Justice  Peek- 
lutm  did  not  hear  the  argument,  and  took  no 
|Mrt  in  tbe  decision  of  this  case. 

t68  U.  8.  U.  S.,  Book  41. 


WILLIAM  PEREGO.  Appi.,  [160 

W.  H.  DODGE  BT  AL. 
(See  S.  C.  Reporter's  ed.  160  168.) 

Remedy  at  law — cross-complaint — action  for 
mining  claim—waicer  of  jury —  U.  6,  &9, 
Stat.  §  ^3i2G. 

1.  One  who  voluntarily  invokes  equity  jurlsdicv* 
tion  cannot  urgre  on  appeal  that  his  complaint 
Bbould  have  been  dismissed  becauiie  of  an  ade- 
quate remedy  at  law. 

2.  A  contention  that  relief  was  Improperly 
awarded  to  defendants  because  no  cross-com- 
plaiot  was  filed  by  them  cimnot  be  flrrt  made  on 
appeal,  when  an  answer  by  which  derendants 
souKht  afflrmutire  relief  was  treated  in  tbe  court 
below  as  equivalent  to  a  cross-pleading. 

8.  An  action  at  law  to  recover  pos^ssion  when 
plaintiff  is  out  of  possession,  or  a  suit  in  equity  to 
quiet  title  when  he  is  in  possession,  is  an  appro- 
priate remedy  to  determine  the  rigrbt  of  pocses- 
sion  of  a  mining  claim,  as  between  adyerse 
claimants,  under  U.  S.  Hev.  Stat.  1 2SS6. 

4.  The  provision  for  a  waiver  of  a  jury.  In  Utah 
Code,  R  387S,  does  not  preclude  a  waiver  of  th« 
right  in  anottier  mode. 

5.  A  trial  by  jury  in  a  proccedinir  as  to  adverse 
roininflr  claims,  under  U.  S.  Hev.  Btat.  1 2326,  is  not 
made  necessurF  by  the  act  of  Conjrress  of  March 
8, 1881  (21  Stat.  605,  chap.  140),  providinfir  for  a  find- 
ing by  Jury  on  a  question  of  title. 

[No.  278.] 
Argved  May  1,  1896.    Decided  May  18,  2896. 

Note.— ^«  tn  what  remedy  af  law  wUI  prevent  rern^ 
edy  in  equily,  see  note  to  T>ler  v.  SHvaae«l6:  83. 

Cofustitutional  right  of  triai  liy  fury;  extent  of  right: 
in  wliat  Ctiitea  the  right  exists. 

Tbe  provision  of  the  Federal  Constitution  that, 
in  suits  at  common  law,  where  the  value  in  con- 
troversy shall  czi  eed  $20.  the  right  of  trial  by  jury 
shull  be  preserved,  applies  only  to  proceedings  in 
the  courts  of  tbe  United  States,  and  in  not  a  restric- 
tion or  limitation  upon  the  several  states,  nor  a 
regulation  of  the  trial  of  actions  in  tbcir  courts. 
Twitchell  V.  Com.  74  U.  8.  7  Wall.  821  (19:2a»;  Ed. 
wards  v.  Elliott,  88  U.  8. 21  Wall.  682  (22: 4tf7); 
Waliccr  V.  Sauvinet,  92  U.  S.  00  (28: 678);  8tal»  v. 
Keyes,  8  Vt.  57,  CO  Am.  Dec.  4.'iO;  Com.  v.  Whitney, 
106  Mass.  5;  Colt  v.  Eves,  12  Conn.  248;  Murphy  v. 
People,  2  Cow.  816:  LivinKSton  v.  New  York,  8 
Wend.  85,  22  Am.  Dec.  622;  Lee  v.  Tillotson,  24 
Wend.  837.  85  Am.  Deo.  624;  Foster  v.  Jackson,  67 
Ga.  206;  Horing  v  Williain8,17  Ala.510;  Btate  v.Carro, 
26  La.  Ann.  877;  State  v.  Anderson.  80  La.  Ann.  657; 
Lake  Erie,  W.  ft  St.  L.  EL  Co.  v.  Heath,  9  Ind.  668: 
Wballon  V.  Bancroft,  4  Minn.  109;  Huston  v.  Wads- 
worth,  5  Colo.  218. 

The  7th  Amendment  does  not  apply  to  the  pre- 
liminary ezaminarlon  under  tbe  fugitive  slave  law, 
suob  a  proceeding  not  being  according  to  tbe 
course  of  the  common  law,  but  statutory.  Miller 
V.  McQuerry,  5  McLean,  46^ 

This  clause  may,  in  a  Just  sense,  be  construed  to 
embrace  all  suits  which  are  not  of  equity  or  ad- 
miralty jurisdiction,  whatever  peculiar  form  they 
may  assume  to  settle  legal  rigbts.  Parsons  v.  Bed- 
ford, 28  U.  S.  8  Pet.  447  (7: 737). 

The  provision  of  this  Amondment,  which  declares 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  tbe  United  Staus  than 
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A  PPEAL  from  a  judgment  of  the  Supreme 
iX  Court  of  the  Territory  of  Utah  affirming 
the  judgment  of  the  District  Court  for  the  Third 
Judicial  District  of  the  Territory  of  Utah,  in 
favor  of  the  defendants,  W.  H.  Dodge  etal., 
and  against  William  Perego^  plaintiff,  quieting 
and  confirming  the  title  of  defendants  to  a 
mining  claim.  Affirmed. 
See  same  case  below,  9  Utah,  8. 

Statement  by  Mr.  Chief  Justice  Faller: 
This  was  a  suit  brought  by  William  Perego 
against  W.  H.  Dodge  and  others  in  the  district 
court  for  the  third  judicial  district  of  the  ter- 
ritonr  of  Utah  in  pursuance  of  the  provisions 
of  U.  S.  Kev.  Stat.  §  2326.  The  complaint 
alleged  the  title  of  plaintiff  to  a  mining  claim, 
called  the  Perego,  of  which  he  averred  be  was 
in  possession,  described  it,  and  stated  the  date 
of  location,  existence  of  the  vein,  and  the  other 
facts  entitling  him  to  a  decree  founded  upon 
8uch  title.  It  was  then  alleged  that  defend- 
ants had  made  application  for  a  patent  to  cer- 
tain mining  claims  known  as  the  Mayflower 
No8.  4  and  5,  and  that  they  had  wrongfully 
surveyed  said  claims  so  as  to  conflict  with 
plaintiff's  claim;  and  after  describing  the  area 
in  conflict,  averred  that  notice  of  the  applica- 
tion for  patent  by  defendants  was  published; 
that  within  the  sixty-day  period  of  publication 
plaintiff  filed  in  the  land  oflSce  his  adverse 
claim,  and  brought  this  suit  within  thirty  days 
thereafter.  Plaintiff  prayed  judgment  and  re- 
lief against  defendants,  *'that  the  plaintiff  is 
the  owner  and  lawfully  in  and  entitled  to  the 
possession  of  the  last  above-described  premises. 


the  area  in  conflict  between  the  said  Perego- 
mining*claimand  the  allegedconsolidatrirfl 
ed  claim  of  Wm.  H.  Dodge  ^"^  aL  upon  alleged 
Mayflower  No.  4  and  Mayflower  No.  5  lode 
locations  and  the  lodes  therein,  and  quieting 
and  confirming  plaintiff's  title  thereto  and  pos- 
session thereoi;  that  the  defendants  have  no 
title  to  or  right  of  possession  of  said  conflict 
area  or  the  lodes  therein  or  any  part  thereof; 
that  the  defendants  be  restrained  pending  the 
action  and  upon  trial  perpetually  from  enter- 
ing in  or  upon  said  conflict  area  or  the  lodes 
thereon  or  any  part  thereof,  or  mining  in  or  ex- 
tractinfi:  any  ores  or  mineral  therefrom,  and 
from  in  any  way  interfering  with  the  posses- 
sion thereof;  also  that  the  plaintiff  have  all 
other  and  further  proper  relief,  with  costs  of 
suit." 

Defendants  answered  denying  the  materi- 
al allegations  of  the  complaint,  and  further 
affirmatively  set  up  the  necessary  jurisdictional 
facts  of  their  location,  averred  that  the  re- 
quired assessment  work  had  been  fully 
performed,  claimed  a  valid  location  of  the 
Mayflower  Nos.  4  and  5,  and  prayed  that  de- 
fendants be  adjudged  to  be  the  owners  and  en- 
tilled  to  the  possession  of  the  said  Mayflower 
Nos.  4  and  5  lodes  and  mining  claims,  includ- 
ing the  area  in  conflict,  and  for  all  other 
proper  relief,  and  for  costs  of  suit. 

The  case  came  on  for  trial  and  the  parties 
appeared  by  their  attorneys,  as  the  record  states^ 
'^present  and  ready  for  trial  and  the  case  is  tried 
before  the  court."  The  trial  occupied  three 
days.  May  6,  7,  and  9. 1801,  and  on  May  11.  the 
following  entry  was  made:    "This  case  hav- 


accorded  to  the  rules  of  the  common  law,  applies  to  I 
the  facts  tried  by  a  jury  in  a  cause  In  a  state  court. 
New  York  Sup.  Ct.  Justices  v.  United  States  ('*The 
Justices  V.  Murray")  76  U.  8. 9  Wall.  274  (19: 658). 

But  in  the  constitutions  of  a  majority  of  the 
states  tbere  is  found  a  guaranty  that  the  right  of 
trial  by  jury  shall  remain  inviolate.  Stimson,  Am. 
Stat.  Law,  M  72, 7a 

Trial  by  jury  meanp  a  trial  acoordinflr  to  the 
course  of  the  common  law,  and  the  same  in  sub- 
stance as  that  which  was  in  use  when  the  Constitu- 
tion was  adopted.  East  Kingston  v.  Towle,  48  N. 
H.  64:  Copp  V.  Henniker,  65  N.  H.  179, 20  Am.  Rep. 
194;  People,  Booth,  v.  Fisher,  20  Barb.  652;  Byers  v. 
Com.  42  Pa.  89;  Rhines  v.  Gark,  61  Pa.  96:  Howe  v. 
Treasurer  of  Plainfleid,  87  N.  J.  L.  146:  Tims 
V.  SUte,  26  Ala.  166:  Trigally  v.  Memphis,  6  Coldw. 
882:  Ross  V.  Irving,  14  III.  171;  Whitehurst  v.Coleen, 
68  lU.  247;  Stilwell  v.  Kellogg,  14  Wis.  462;  Mead  v. 
Walker,  17  Wis.  189;  Wballon  v.  Bancroft,  4  Minn* 
109,  Koppikus  V.  State  Capital  Comrs.  16Cal.  248. 

The  right  to  trial  by  jury  is  secured  by  the  Con- 
stitution only  in  cases  where  a  jury  trial  was  cus- 
tomarily used,  and  could  legally  be  claimed,  at  the 
time  of  the  adoption  of  the  Constitution.  People 
T.  Phillips,  1  Edm.  Sel.  Cas.  386:  Harper  v.  Elber- 
ton  Comrs.  28  Ga.  666:  Blanchard  v.  Bains,  20  Fla. 
467;  Trigally  v.  Memphisf  6  Coldw.  882;  Kimball  v. 
Connor,  8  Kan.  414:  Ross  v.  Irving,  14  IlL  171;  Mead 
V.  Walker,  17  Wis.  189. 

In  preserving  the  trial  by  jury  "as  heretofore 
Qsed,"tbe  Constitution  does  not  interfere  with  those 
tribunals  which,  at  the  time  of  its  adoption,  pro- 
ceeded to  judgment  without  the  intervention  of  a 
jury.  New  Town  Cut  Comrs.  v.  Seabrook.  2Strobb. 
L.  660;  Pilot  River  Steamboat  Co.  v.  Foster,  6  Ga. 
194,48Am.  Dec.248. 

Not  every  case  which  is  not  a  criminal  case  is  a 
civil  one,  wherein  by  the  Constitution  the  right  of 
JJ4 


trial  by  jury  shall  remain  inviolate,  but  that  term 
embraces  such  as  were  treated  as  civil  cases  whea 
the  Constitution  was  adopted.  Lake  Erie,  W.  &  St. 
L.  R.  Co.  V.  Heath,  9  Ind.  558;  Mille  Lacs  Gountr 
Comrs.  V.  Morrison.  22  Minn.  178. 

An  act  of  the  legislature  clogging  the  right  of 
trial  by  jury  with  onerous  conditions  will  not  b» 
pronounced  unconstitutional  unless  it  totally  pros* 
.trates  the  right,  or  renders  it  wholly  unavailing. 
Flint  Klver  Steamboat  Co.  v.  Foster,  6  Ga.  194,  4»^ 
Dec.  248. 

In  proceedings  for  the  condemnation  of  property 
under  the  power  of  eminent  domain,  the  property 
owner  has  no  constitutional  right  to  atrial  by  jury,, 
unless,  as  is  the  case  in  some  states,  the  Constitu- 
tion expressly  gives  it.  Backus  v.  Lebanon.  11  N. 
H.  19.  36  Am.  Dec.  466;  Livingston  v.  New  York,  8 
Wend.  85, 22  Am.  Dec.  622;  Pennsylvania  R.  Co.  v. 
First  German  Lutheran  Congregation,  63  Pa.  446; 
Scudder  v.  Trenton  A;  D.  Falls  Co.  1  N.  J.  Bq.  694, 2B 
Am.  Deo.  7S6;  Buffalo  Bayou,  B.  ft  C.  R.  Co.  v. 
Ferris,  26  Tex.  588;  Cairo  &  F.  R.  Co.  v.  Trout.  82 
Ark.  17;  Dronl)erger  v.  Reed,  11  Ind.  420;  Hymes 
v.  Aydelott,  26  Ind.  431;  Des  Moines  v.  Layman.  21 
Iowa,  153;  Louisiana  &  F.  PI.  Road  Co.  v.  Pickett.  25 
Mo.  636:  People.  Heyneman,  v.  Blake,  19  Cal.  6T9; 
Kendall  v.  Post,  8  Or.  141;  Lamb  v.  Lane,  4  Ohio 
St,  167. 

In  the  assessment  ana  collection  of  taxes  the  con- 
stitutional provisions  relating  to  Jury  trial  do  not 
apply.  Grace  v.  Newton  Bd.  of  Health,  186  Mass. 
490;  Cocheoo  Mfg.  Co.  v.  Strafford,  61  N.  H.  466; 
Harper  v.  Elberton  Comrs.  23  Ga.  566;  State.  Fergu- 
son, V.  Moss,  60  Mo.  496;  Cooley,  Taxn.  2d  ed.  46-60, 
432. 

In  the  trial  of  claims  against  the  government, 
the  claimant  has  no  constitutional  right  to  a  trial 
by  jury;  he  can  only  establish  his  claim  in  the  mode 
pointed  out  by  the  statute.    McBlrath  v.  United 
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lug  been  beretoforc  tried  and  submitted  to  tbc 
court,  and  the  court,  being  now  fully  advised, 
fiuds  tbe  issues  for  the  defendants,  and  it  is  or- 
dered  that  decree  be  entered  herein  in  favor  of 
tbe  defendants  and  against  the  plaintiff  and 
quieting  and  confirming  the  title  of  tbe  defend- 
ants to  tbe  area  in  conflict  herein,  and  plaintiff 
is  allowed  thirty  days'  stay  and  the  same  time 
to  file  notice  of  motion  and  statement  on 
motion  for  new  trial."  Tbe  district  court 
made  findings  of  fact  and  conclusions  of 
law.  which  commenced  as  follows:  "This 
cause  duly  coming  on  for  trial  on  the  merits 
before  the  court  without  a  jury,  and  the 
court  having  heard  the  pleadings,  evidence, 
and  arguments  of  the  respective  counsel,  the 
court  now  makes  and  files  the  following  find- 
162]ingsof  fact and*conclusionsof  law.*'  Tbe 
court  found  the  claims  of  defendants  valid  and 
that  of  plaintiff  Invalid  as  against  defend- 
ants, and  that  defendants  were  entitled  to  a 
decree  * 'adjudging  them  to  be  the  owners  (sub- 
ject only  to  a  paramount  title  of  the  United 
States)  and  in  and  entitled  to  the  possession  of 
the  whole  and  every  part  of  the  said  Mayflower 
No.  4  and  Mayflower  No.  5  lode  mining  claims, 
and  as  part  thereof  and  belonging  thereto  the 
conflict  areas  described  in  the  complaint  and 
the  whole  thereof,  and  adjudcring  that  the 
plaintiff  had  not  at  the  time  be  riled  his  protest 
and  adverse  claim,  or  at  any  time  since,  and 
has  not  now,  any  right,  title,  or  interest  in  or 
to  said  or  any  part  of  said  conflict  areas  de- 
scribed in  the  complaint,  and  forever  enjoin- 
ing, estopping,  and  debarring  the  plaintiff  and 
any  and  all  persons  claiming  by,  through,  or 


under  him  from  at  any  time  setting  up  anv  claim 
of  right  or  title  to  said  or  any  part  of  said  min- 
ing claim  or  conflict  area,  and  forever  confirm- 
ing and  quieting  the  defendants' right  and  title 
thereto,  and  awarding  tbe  defendants  their 
costs  herein  as  against  the  plaintiff." 

These  findings  and  the  decree  in  accordance 
therewith  were  filed  and  entered  on  August  18. 
1891.  On  August  5,  1892,  plaintiff,  acting 
through  other  counsel  than  appeared  at  tbe  trials 
filed  a  notice  of  intention  to  move  tbe  court  to 
set  aside  and  vacate  tbe  findings  and  decision 
and  decree,  and  for  a  new  trial,  on  the  ground: 
"1st.  Irregularity  in  the  proceedings  of  tbe 
court  by  which  the  plaintiff  was  prevented  from 
having  a  fair  trial;  2d,  errors  of  law  occurring 
at  the  trial,  to  wit,  the  trial  of  said  cause  by 
the  court  without  a  waiver  of  jury  bv  the 
plaintiff;  Sd,  because  tbe  findings  and  diecree 
are  irreirular  and  void  as  appears  by  tbe  rec- 
ord." This  notice  was  accompanied  by  an 
affidavit  that  the  value  of  tbe  property  ex- 
ceeded $1,000:  that  plaintiff  bad  not  by  him- 
self in  person  or  by  attorney,  at  any  time, 
orally,  or  in  writing,  waived  his  right  of  trial 
by  jury  in  said  suit,  and  that  he  had  at  all 
times  desired  to  have  the  same  tried  by  a  jury; 
that  no  notice  of  the  decision  of  the  court  in 
the  cause  had  been  served  upon  him  or  his  at- 
torney. 

Notice  of  appeal  to  the  supreme  court  of  the 
territory  of  *Utah  was  filed  August  15,  [163 
1891,  and  on  August  16  plaintiff  was  allowed 
thirty  days'  time  to  file  an  undertaking  on  ap- 
peal. On  September  8  a  new  notice  was  served 
on  the  motion  to  vacate  and  set  aside  the  find- 


States,  102  U.  8. 426  (26: 189);  Bledsoe  v.  State,  64  N.  C. 
8U:  Pelbam  v.  State.  30  Tez.  422. 

A  statute  authorizing  the  appointment  of  a  jury 
of  six  men  toascertain^ind  determine,  out  of  court, 
tbe  amount  of  damafre  to  property  done  by  a  mob, 
is  cooBtttutional.    Re  Pennsylvania  Hall,  6  Pa.  204. 

An  act  providing  for  tbe  final  determination  of 
the  question  of  the  election  of  public  officers,  is  not 
unconstitutional  in  not  giving  a  trial  by  Jury. 
Swing  V.  Ftlley,  43  Pa.  384;  State  v.  Lewis,  61 
Conn.  113;  Allison  v.  State  (Ga.)  17  Rep.  898:  State 
▼.  Gleasoo.  12  Fla.  190.  Compare  People  v.  Albany 
*  S.  R.  Co.  67  N.  Y.  861;  State,  Hill,  v.  Burnett,  2 
Ala.  140:  Bute  v.  Head,  22  La.  Ann.  64;  People  v. 
Ocott,  16  Mich.  300. 97  Am.  Dec.  141. 

In  a  quo  warranto  proceeding,  the  defendant  has 
no  constitutional  right  to  a  jury  trial.  State  v. 
LuptoD.  64  Mo.  415,  27  Am.  Rep.  253:  State  v.  Vail, 
68  Mo.  97:  State  v.  Johnson,  26  Ark.  281. 

Tbe  act  of  Congress  concerning  tbe  practice  in 
territorial  courts  in  recognizing  the  right  of  trial 
by  Jury  in  cases  cognizable  at  common  law  does 
not  include  proceedings  in  mandamus.  Chumasero 
▼.  Potts,  2  Mont.  242. 

Tbe  infliction  of  summary  punishment  for  a 
contempt  of  court  is  not  an  infringement  of  the 
constitutional  guaranty  of  Jury  trial.  State  v. 
Doty,  82  N.  J.  L.  408,  90  Am.  Dec.  671;  Garrigus  v. 
State,  Moreland.  93  Ind.  239. 

Sureties  on  certain  kinds  of  bonds,  such  as  sher« 
Iff^s  bonds,  writ  of  error  bonds,  and  bonds  for  costs, 
may  bare  Judgment  rendered  againpt  them  on  such 
t>onds  without  a  jury  trial.  Bank  of  Columbia  v. 
Okely,  17  U.  S.  4  Wheat.  235  (4:  559):  Glldersleeve  v. 
People,  K)  Barb.  85;  Johnston  v.  Atwood,  2  Stew. 
(Ala.)  ZSb:  Murry  v.  Askew,  6  J.  J.  Marsh.  27;  Y'oung 
▼.  Wise.  46  Ga.  81;  Whitehurst  v.  Coleen,  53  III.  247. 
Compare  Hughes  v.  Hughes,  4  T.  B.  Mon.  43. 

A  statute  giving  to  sureties  the  right  to  recover, 
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by  summary  process,  money  paid  by  them  for  their 
principal,  is  constitutional.  Creigbton  v.  Johnson* 
Lltt.  Sei.  Gas.  241. 

A  statute  authorizing  summary  proceedings  by 
motion  against  a  sheriff  and  bis  sureties  for  official 
misconduct  is  not  a  violation  of  tbe  constitutional 
guaranty  of  Jury  trial.  Lewis  v.  Garrett,  5  How. 
(Miss.)  434;  Lewis  v.  Fellows,  6  How.  (Miss.)  261. 

The  legislature  may  give  a  corporation,  creuted 
for  the  public  benefit,  a  summary  mode  of  collect- 
ing Its  debts.  Bank  of  Nowk>em  v.  Taylor,  t 
Murpb.  206. 

Upon  proceedings  supplementary  tx>  execution* 
the  debtor  is  not  entitled  to  a  Jury  triaL  Kenne- 
saw  Mills  Co.  V.  Walker,  19  S.  C.  104. 

An  action  by  a  Judgment  creditor  to  subject 
property  fraudulently  sold  to  tbe  payment  of  his 
Judgment,  which,  but  for  such  f n'.ud,  would  have 
been  subject  to  levy  on  execution,  is  not  a  pro- 
ceeding supplementary  toexecudsn,  and  a  trial  by 
Jury  is  a  matter  of  right.  Sooti  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

In  an  action  for  divorce,  or  to  t  onul  a  marriage, 
a  trial  by  Jury  is  not  a  constitutio  sal  right  Coffin 
V.  Coffin,  66  Me.  861:  Leffel  v.  Left^l,  85  Ind.  76;  Cas- 
sidy  V.  Sullivan,  64  CaL  266. 

An  inquest  of  lunacy  by  a  board  of  commissioners 
is  no  violation  of  the  constitutional  right  of  trial 
by  jury.  Black  Hawk  County  v.  Springer,  58  Iowa, 
417:  Gaston  v.  Babcock,  6  Wis.  608. 

In  an  action  for  admeasurement  of  dower  the 
defense  was  that  tbe  plaintiff  bad,  by  antenuptial 
agreement,  released  her  claim  to  dower.  Held, 
that  the  defendants  were  entitled  to  a  Jury  trial. 
Kinne  v.  Kinne,  2  Tbomp.  ft  C.  393. 

Tbe  provision  of  tbe  insolvent  laws  which  au- 
thorizes tbe  issuing  of  a  warran  t  to  take  possession 
of  all  the  estate  of  the  debtor,  on  tbe  petition  of 
a  creditor,  without  a  trial  by  i  try  oo  tb©  facts  al- 
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ings  aod  decree  and  for  new  trial.  Od  Septem- 
ber 10  thirty  days  was  allowed  plaintiff  for  an 
undertakiogon  appeal.  Od  September  10  the 
motion  to  vacate  aod  set  aside  tbe  decree  and 
grant  a  new  trial  was  submitted  and  overruled, 
and  on  October  4,  1892.  notice  of  appeal  from 
that  order  was  given.and  an  undertaking  on  ap- 
peal was  subsequently  filed.  No  statement  or 
bill  of  exceptions  appears  in  the  record.  The 
case  was  brought  to  a  hearing  in  tbe  supreme 
court  of  the  territory  of  Utah,  and  the  judgment 
of  tbe  district  court  was  affirmed  with  costs.  9 
Utah,  3.  Affidavits  of  the  value  of  the  matter 
in  dispute  were  submitted  and  an  appeal  allowed 
to  this  court. 

Errors  were  assigned  to  tbe  effect  that  the 
supreme  court  of  Utah  erred  in  affirming  tbe 
decree  of  tbe  district  court  in  that  the  district 
court  should  have  dismissed  tbe  complaint  be- 
cause in  equity  when  the  remedy  was  at  law, 
should  not  have  awarded  defendants  affirma- 
tive relief  in  the  absence  of  a  cross-complaint, 
and  should  not  have  tried  tbe  case  without  a 
Jury. 

MfBsrs.  Benjamin  F.  Lee  and  Oerald  O. 
P.  Jackson  for  appellant. 

Messri.  Artbnr  Brown  and  William 
H,  Dickson  for  appellees. 

Mr.  Chief  Justice  Fnller  delivered  the  opin- 
ion of  the  court : 

In  the  territory  of  Utah  there  was  but  one 
form  of  action,  legal  or  equitable,  tbrougb  tbe 
intervention  of  a  jury  or  by  the  court  iisolf, 
according  to  the  nature  of  the  relief  sought, 
provided,  however,  that  no  party  could  be 
"deprived  of  the  right  of  trial  by  jury  in  cases 
cognizable  at  common  law."  U.  S.  Rev.  Stat. 
§  1868;  act  of  April  7.  1874  (18  Stat,  at  L.  27, 
164]*chap.  80,  <$  1);  Utah  Comp.  Laws.^3126; 
Idaho  d  0.  Land  Jmprov.  Co.  v.  Bradbury,  182 
U.  8.  509,  518  [38:  433.  436]. 


By  Utah  Code  Civ.  Proc.  §  846S,  an  actioa 
mi(;dt  b^  brought  by  any  person  against  an- 
other who  claimed  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim;  and  this  com- 
plaint was,  in  effect,  a  bill  to  quiet  title,  ai 
against  an  adverse  claim,  and  prayed  accord- 
ingly for  a  decree  quieting  plaintiff's  title,  and 
adjudir^ating  that  defendants  bad  no  title  or 
right  of  possession,  for  injunction,  and  for  gen- 
eral relief. 

We  are  of  opinion  that  it  was  competent  for 
the  district  court  to  grant  tbe  relief  sought, 
and  ibat  it  bad  jurisdiction  of  tbe  subject- 
matter.  Plaintiff,  having  voluntarily  invoked 
the  equity  jurisdiction  ot  the  court,  was  not  in 
a  position  to  urge,  on  appeal,  tbat  his  com- 
plaint should  bave  been  dismissed  because  of 
adequacy  of  remedy  at  law.  Even  a  defend- 
ant, who  answers  and  submits  to  tbe  jurisdic- 
tion of  tbe  court,  and  enters  into  his  defense 
at  large,  is  precluded  from  raising  such  an  ob- 
jection on  appeal  for  the  first  lime.  Reynes  v. 
'Dumont,  130  U.  8.  354,  395  [32:  984,  946]; 
Ki'hourn  v.  Sunderland,  130  U.  S.  505  [3i: 
1005];  Rrown  v.  Lake  Superior  Iron  Co.  134U. 
S.  530,  536  [33:  1021,  1025].  Nor  did  the  su- 
preme court  of  Utab  err  in  overruling  the  con- 
tention tbat  affirmative  relief  wns  improperly 
awarded  defendants  because  tbey  bad  filed  no 
cross  complaint.  Such  relief  was  sought  by 
the  answer,  which  was  treated  by  tbe  parties 
and  proceeded  on  bv  the  court  as  equivalent  to 
a  cross  pleading.  Tbe  objection  came  too  late 
in  the  appellate  tribunal.  Coburn  v.  Cedar 
Valley  Land  dh  C.  Co.  138  U.  S.  196,  221  [34: 
876.  8.S0L 

U.  S.  Kev.  Stat,  g  2325,  points  out  how  pat- 
ents for  mineral  lands  may  be  obtained.  Ap- 
plication is  filed  in  the  proper  land  office  ta 
therein  pTescril)ed  and  notice  of  sucb  applica- 
tion published,  and  if  no  adverse  claim  is  filed 
at  the  expiration  of  sixty  days  of  publication. 


lesred  Id  tbe  petition,  is  coostitutionaL  0*NeU  v. 
Glover.  5  Gray.  144. 

Tbe  constitutional  rigbt  of  trial  by  jury  does 
not  extend  to  equity  cases,  and  tbe  legislature 
may  provide  that  all  suits  in  equity  may  be  tried 
by  the  court  without  the  iotei-vention  of  a 
jury.  Plimpton  v.  Somerset,  33  Vt.  iSfQ;  Goodyear  v. 
Proiideoee  Kubber  Ck).  2  Cliff.  851:  Dunncll  v. 
Keteltaa.  16  Abb.  Pr.  206;  McCarty  v.  Edwards.  24 
How.  Pr.  236:  Wynkoop  v.  Cooch,  89  Pa.  4fiO; 
Lucken  v.  Wlchman.SS.  C.411;  Kimball  v.  CoDuor, 

8  Kan.  414;  Hixon  v.  George,  18  Kan.  253;  Helm  v. 
FirstNat  Bank.  91  Ind.  44:  Hcacock  v.Hoemcr,  109 
III.  245;  Conran  v.  Sallew,  28  Mo.  320:  Weil  v.  Kume, 
49  Mo.  158:  Stilwell  v.  Kellogg,  14  Wis.  402;  Lake  v. 
Tolles,  8  Nev.  286.    Compare  Marston  v.  Brackett, 

9  N.  H.  a36:  Holtt  V.  Burleigh.  18  N.  H.  889.  See  Bel- 
lows V.  Bellows,  58  N.  H.  60. 

But  the  legislature  cannot  convert  a  legal  right 
into  ao  equitable  one  so  as  to  infringe  upon  the 
right  of  jury  trial.    Norris's  Appeal.  64  Pa.  275. 

In  a  suit  brought  to  foreclose  a  mortgage  there 
Is  no  constitutional  right  to  a  trial  by  jury.  C'ar- 
michael  v.  Adams,  91  Ind.  526;  Middletown  Sav. 
BsDkv.Bacbarach,  46 Codd.  513: Stilwell  v.  Kellogg, 
14  Wis.  462;  Coooecticut  Mut.  L.  Ids.  Co.  v.  Croes, 
18  Wis.  109. 

Questions  concerning  trust  funds  belong  to  a 
oourt  of  equity,  and  do  not  require  a  jury  trial. 
Sands  V.  Kimbark,  27  N.  Y.  147. 

Tbe  rule  tbat  in  equitable  suits  a  jury  will  not  l>e 
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called  as  a  matter  of  right,  applies  to  an  action  al- 
letrlnar  the  cancelation  and  delivery  of  a  note  bj 
mistake  and  asking  for  relief.  Weil  v.  Kume,  49 
Mo.  158. 

Go  petition  for  the  ollowance  of  a  claim  agnlDst 
property  in  the  hands  of  a  receiver,  a  jury  trial  !• 
not  a  matter  of  right.  Kennedy  v.  Indianapolis,  C. 
&  L.  U.  Co.  2  FUp.  704.  See  Litch Qeld  v.  Deaendorf, 
11  Hun,  858. 

The  constitutional  rigbt  of  trial  by  jury  applies  to 
an  action  to  abate  a  nuisance  and  recover  tbe  dam- 
ages occasioned  thereby,  although  the  complaint 
IS  in  form  as  for  equitable  relief  and  the  prayer 
for  damages  may  he  regarded  as  incidental  thereto. 
Hudson  v.  Caryl,  44  N.  Y.  653;  Hyatt  v.  Myers,  73  N. 
C.232. 

A  suit  on  a  guardian*s  bond  Is  not  an  equitable 
but  a  common-law  suit,  wherein  a  trial  by  jury  ki 
a  matter  of  right.  Galway  v.  State,  Ballow,  93  Ind. 
161. 

Although  an  action  for  partition  is  an  equitable 
action,  yet  under  the  Code,  where  issues  of  fact  are 
presented  by  the  pleadings,  a  jury  triul  may  l^  de- 
manded.   Hewlett  V.  Wood.  62  N.  Y.  75. 

Compulsory  references,  in  cases  requiring  tbe 
examination  of  long  accounts,  were  well  known 
and  sanctioned  by  statutes  in  some  of  tbe  states 
l)efore  the  adoption  of  their  constitutions;  such 
references  may  therefore  be  authorized  by  their 
legislatures,  without  contravening  the  constitu- 
tion ul  right  of  trial  by  jury.  Lee   v.  Til  lot  son.  24 

ll8  U.  & 


1888. 


Perbqo  v.  Dodqe. 


164-166 


It  is  assumed  tbat  the  Applicant  is  entitled  to  a 
patent,  and  that  no  adverse  clnira  exists. 

Section  2826  provides  as  follows: 

* 'Where  an  adverse  claim  is  tiled  during  tbe 
period  of  publication,  it  shall  be  upon  oath  of 
1051tbe  person  or  persons  making  *tbe  same, 
and  auall  show  tbe  nature,  boundaries,  and  ex- 
tent of  sucb  adverse  cluim,  and  all  proceedings, 
except  tbe  publication  of  notice  and  making 
and  filing  of  tbe  affidavit  thereof, shall  be  stayed 
until  the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jurisdiction, 
or  tbe  adverse  claim  v^aived.  It  shall  be  the 
duty  of  tbe  adverse  claimant,  vritbin  thirty  days 
after  filing  bis  claim,  to  commence  proceed- 
ings in  a  court  of  competent  jurisdiction,  to 
determine  tbe  question  of  the  right  of  posses- 
sion, and  prosecute  tbe  same  with  reasonable 
diligence  to  final  judgment;  and  a  failure  so  to 
do  shall  be  a  waiver  of  his  adverse  claim." 

It  is  then  provided  that  after  judgment  tbe 
party  sball  file  a  certified  copy  of  tbe  judg- 
ment roil  with  the  register  of  the  land  office, 
toiiciber  with  the  certificate  of  tbe  surveyor 
general  as  to  tbe  requisite  amount  of  labor  or 
Improvements,  and  tbat  the  whole  proceedings 
and  tbe  judgment  roll  shall  be  certified  by  the 
register  to  the  Commissioner  of  the  General 
Land  Office,  whereupon  a  patent  shall  issue 
for  the  claim. 

Thus,  ibe  determination  of  tbe  right  of  pos- 
lessioD  as  between  the  parties  is  referred  to  a 
court  of  competent  jurisdiction,  in  aid  of  the 
land  office,  but  the  form  of  action  is  not  pro- 
vided for  by  the  statute;  and  apparently  an  ac- 
tion at  law  or  a  suit  in  equity  wouM  lie,  as 
either  might  be  appropriate  under  the  particu- 
lar circumstances,  an  action  to  recover  posses- 
sion when  plaintiff  is  out  of  possession,  and  a 
suit  to  quiet  title  when  he  is  in  possession. 


.  In  the  case  before  us  plaintiff  averred  tbat 
j  he  was  in  possession,  and  framed  bis  com- 
^  plaint  in  that  aspect.  Having  instituted  bia 
suit  as  an  equity  cause,  issues  were  made  up 
and  the  case  heard  and  disposed  of  and  went 
to  decree  as  in  equity,  and  nearly  a  year  after- 
wards be  carried  the  case  to  the  supreme  court 
of  the  territory  and  complained  that  the  decree 
was  fatally  erroneous  in  that  a  jury  trial  was 
not  had.  But  where  a  case  is  one  of  equitable 
jurisdiction  only,  tbe  trial  court  is  not  bound 
to  submit  any  issues  of  fact  to  a  jury,  and,  if 
it  does  so,  is  at  liberty  to  disregard  the  verdict 
and  findings  of  the  jury,  "either  by  setting  them 
or  any  of  them  aside,  or  by  letting  them  stand, 
and  allowing  them  more  or  less  *weight[IGG 
in  its  final  hearing  and  decree,  according  to  its 
own  view  of  the  evidence  in  the  cause." 
Idaho  &  0.  Txind  Improe,  Co.  v.  Bradbury,  132 
U.  8.  515  [33:  487]. 

By  his  selection  of  this  form  of  action,  and 
his  proceeding  to  a  hearing  and  decree  with- 
out  objection,  his  present  contention  in  respect 
of  deprivation  of  trial  by  jury  came  loo  late. 
Even  if  the  action  should  have  been  an  action 
at  law,  still  the  court  bad  jurisdiction,  and  a 
defective  exercise  of  its  power  would  only 
amount  to  an  irregularity  capable  of  being 
waived  by  the  parties  and  susceptible  of  cor- 
rection as  any  other  mere  errors  are  corrected. 
Indeed,  if  the  case  were  treated  as  an  action  at 
law,  the  trial  by  jury  might  have  been  waived, 
and  we  think  was  waived  in  this  in.otance. 

By  tbe  4tb  section  of  the  act  of  Congress  of 
March  8,  18G5  (13  Stat,  at  L.  500.  chap.  86), 
carried  forward  into  U.  8.  Rev.  Stat. 
^^  649.  700,  it  was  enacted  that  "issues  of  fact 
in  civil  cases  in  any  circuit  court  of  the  United 
States  may  be  tried  and  determined  by  the 
court  without  the    interveoiion    of   a   Jury, 


Wend.  837,  8S  Am.  Dec.  624:  Mead  v.  Walker.  17  Wis. 
190;  Dane  County  Supers,  v.  Dunoinff,  20  Wis.  210; 
Perkins  v.  Scott.  67  N.  H.  66. 

But  a  law  compelling  a  person  to  arbitrate  upon 
aelaimwhich  properly  should  be  tbe  subject  of 
an  action,  without  bis  assent,  is  contrary  to  tbe 
ooDstitutionai  provision  securing  him  a  right  to  a 
trial  aocordincr  to  tbe  course  of  the  common  law. 
People,  Baldwin,  v.  Haws,  87  Barb.  440;  McMartin 
V.  Bingrbam.  27  Iowa.  234, 1  Am.  Bep.  266. 

The  legislature  has  no  power,  where  a  claim  is 
madebj  individuals  upon  a  municipal  corporation 
for  damag^es  on  account  of  tbe  failure  of  tbe  corpo- 
ration to  award  a  contract  to  tbem,  to  direct  tbat 
tbe  damages  sball  l)e  ascertained  by  arbitrators,  to 
be  appointed  as  prescribed  in  tbe  act,  without  re- 
quiring tbe  assent  of  tbe  corporation.  Baldwin  V. 
New  York.  45  Barb.  880. 

But  in  other  states  it  is  held  tbat  a  compulsory 
reference  of  issues  of  fact  to  tbe  determination  of 
a  single  person  is  a  violation  of  tbe  constitutional 
rights  of  tbe  parties.  Bembeim  v.  Warinar,  79  N. 
C.  86;  Smith  v.  Bryce,  17  8.  C.  588:  Pfeiffer  v.  Maltby, 
« Tex.  629;  Grim  r.  Norris,  19  Cal.  140,  79  Am.  Dec. 
aW;  Orares  v.  Norlbern  P.  R.  Ck>.  5  Mont  668,  61 
Am.  Rep.  81. 

Tbe  courts  of  tbe  United  States  cannot  deprive 
•Itber  party  of  tbe  right  of  trial  by  jury,  by  sending 
tbe  iasaea  of  referees,  without  bis  explicit  consent. 
United  States  v.  Ratbbone.  2  Paine.  678. 

A  statute  authorizing  actions  to  be  tried  by  ref- 
erees upon  tbe  consent  of  the  parties  is  not  repug- 
nant to  tbe  constitutional  provision  securing  trial 
by  jury.  Hoioe  Ina.  Oo.  v.  Security  Ina.  Ca  28 
Wis.  171. 

108  U.S. 


After  tbe  evidence  was  in,  on  a  trial  before  a 
jury,  tbe  court  ordered  a  verdict  for  tbe  plaintiff, 
subject  to  tbe  opinion  of  tbe  the  court,  whether,  on 
the  evidence,  tbe  defendant  was  liable,  and  then 
rendered  Judgment  for  tbe  defendant.  Held,  tbat 
tbe  plaintiff  was  unlawfully  deprived  of  bis  right 
to  a  trial  by  jury.  Baylis  v.  Travelers*  Ins.  Co.  118 
U.  8.  816  (28:  989). 

Tbe  right  ot  trial  by  jury  is  not  impaired  by  alaw 
giving  to  tbe  court  tbe  right  to  assess  damages 
without  a  jury  in  case  of  default.  Hopkins  v.  Ladd, 
86  111.  178;  Raymond  v.  Danbury  ft  N.  R.  Ck>.  48 
Conn.  508. 

Statutes  which  authorise  a  justice  of  the  peace  or 
other  inferior  court  to  decide  questions  without  a 
jury,  but  which  give  an  appeal  from  bis  judgment 
to  a  court  which  tries  by  Jury,  are  constitutionaL 
Beers  v.  Beers,  4  Conn.  636, 10  Am.  Dec.  186;  Stat« 
V.  Brennan*s  Liquors,  26  Conn.  278;  Emerick  v. 
Harris,  1  Binn.  416;  Biddle  v.  Com.  18  Serg.  ft  R. 
405;  Steuart  v.  Baltimore,  7  Md.  500;  Thomas  v.  Blbb^ 
44  Ala.  721:  Keddie  v.  Moore,  2  Murph.  41.  6  Am. 
Dec.  618;  Wilson  v.  Simon  ton,  1  fiawks,  482;  Mor- 
ford  V.  Barnes,  8  Terg.  444;  State  v.  Beueke,  9  lo wa« 
206. 

Tbe  word  **jury,**  as  used  in  tbe  constitutional 
guaranties  of  trial  by  jury  means  a  Jury  of  twelve 
men.  Opinion  of  Justices,  41  N.  H.  650;  People.  Mur- 
ray, V.  New  York  Justices,  74  N.  Y.  406;  People  v. 
Kennedy,  2  Park.  Crim.  Rep. 812:  Dowling  v.  Ftate, 
6  Smedes  ft  M.  664:  Work  v.  Sute,  2  Ohio  St.  807. 59 
Am.  Dec.  671;  Lamb  v.  Lane,  4  Ohio  St.  107:  Vaughn 
V.  Scade^  80  Mo.  600;  Campau  v.  Detroit,  14  Mich. 
276;  May  v.  Milwaukee  ft  Bi.  R.  Co.  8  Wis.  219. 


16^-169 


SUPBESIB  COUBT  OP  THE  UkITKD  STATES. 


Oct.  Tkbm, 


whenever  the  parties,  or  tbeir  attoroeys  of  rec- 
ord, file  a  stipulation  in  writing  with  the  clerk 
of  the  court  waiving  a  jury." 

In  Kearney  v.  Case,  79  U.  8.  12  Wall.  275 
[20:  895],  this  statute  was  considered,  and  it 
was  held  that  parties  might  waive  a  Jury,  as 
they  could  before  the  act  was  passed,  without 
filing  a  written  stipulation,  but  that  in  such 
case  no  error  could  be  considered  in  the  action 
of  the  court  on  such  trial,  and  that  parties 
would  be  presumed  in  this  court  to  have 
waived  their  right  to  trial  bv  jury  of  issues 
of  fact  whenever  it  appeared  that  they  were 
present  at  the  trial  in  person  or  by  counsel  and 
made  no  demand  for  a  jury.  See  also  Band  v. 
DvUin,  112  U.  8.  604  [28: 835]. 

By  §  8840  of  the  Code  of  Utah,  issues  of 
fact  in  actions  at  law  are  required  to  be  tried 
by  jury,  and  by  §  8378  provision  is  made  for 
the  waiver  of  a  jury  as  therein  prescribed. 
But  as  ruled  in  Kearney  v.  Case,  supra,  the 
right  may  be  otherwise  waived,  and  such 
waiver  be  sufficient  to  support  the  judgment, 
although  not  sufficient  to  authorize  the  review 
of  the  rulings  of  the  court  at  the  trial.  Tested 
by  anv  rule,  there  can  be  no  question  that  this 
I67jrecord  shows  such  waiver  here.  'It  is  true 
that  on  the  motion  to  vacate  the  decree  and  for 
a  new  trial  an  affidavit  was  filed  that  there  was 
DO  waiver  orally  or  in  writing,  in  person  or  by 
attorney,  but  we  suppose  that  to  mean  a  waiver 
according  to  S  8378,  and  that  was  not  material. 
Moreover,  the  supreme  court  held  that  the  no- 
tice of  intention  to  move  for  a  new  trial,  the 
affidavit  and  the  minutes  of  the  trial  court  were 
so  part  of  the  record,  because  not  embodied  in 
any  statement  of  case  or  bill  of  exceptions,  and 
that  appears  to  be  the  settled  rule  in  that  juris- 
diction. 

But  it  is  insisted  that  by  force  of  the  act  of 
Congress  of  March  8, 1881  (21  Stat,  at  L.  505. 
chap.  140),  this  class  of  cases  must  be  disposed 
of  on  trial  by  jury  according  to  the  course  of 
the  common  law,  and  that  either  these  entire 
proceedings  were  absolutely  void,  not  for  want 
of  equity  but  for  want  of  power,  or  that,  at  all 
events,  the  requirement  of  trial  by  jury  is  im- 

?erative  and  cannot  be  waived,  and  that  the 
th  article  of  amendment  and  the  law  were 
violated  by  proceedingto  judgment  without  it. 
The  amendatory  act  provides  '*that  if,  in  any 
action  brought  pursuant  to  U.  8.  Rev.  Stat. 
%  2826,  title  to  the  ground  in  controversy  shall 
not  be  established  by  either  party,  the  jury 
shall  so  find,  and  judgment  shall  be  entered 
according  to  the  verdict.  In  such  case  costs 
shall  not  be  allowed  to  either  party,  and  the 
claimant  shall  not  proceed  in  the  land  office  or 
be  entitled  to  a  patent  to  the  land  in  contro- 
versy until  he  shall  have  perfected  his  title." 
We  do  not  think  the  intention  of  this  act  was 
to  change  the  methods  of  trial.  Its  manifest 
object  was  to  provide  for  an  adjudication,  in 
the  case  supposed,  that  neither  party  was  en- 
titled to  the  property,  so  that  the  applicant 
could  not  go  forward  with  his  proceedings  in 
the  land  office  simply  because  the  sd verse 
claimant  had  failed  to  make  out  his  case,  if  he 
bad  also  failed.  In  other  words,  the  duty  was 
imposed  on  the  court  to  enter  such  judgment 
or  decree  as  would  evidence  that  the  applicant 
had  not  established  the  right  of  possession,  and 
was  for  that  reason  not  entitled  to  a  patent. 


The  whole  proceeding  is  merely  in  aid  of  the 
land  department,  and  the  'object  of  the  [168 
amendment  was  to  secure  that  aid  as  much  in 
cases  where  both  parties  failed  to  establish  title 
as  where  judgment  was  rendered  in  favor  of 
either,  ana  while  the  finding  by  a  jury  is  re- 
ferred to,  we  think  that,  where  the  adverse 
claimant  chooses  to  proceed  by  bill  to  qUiei 
title,  and  as  between  him  and  the  applicant  for 
the  patent  neither  is  found  entitled  to  relief, 
the  court  can  render  a  decree  to  that  effect, 
just  as  it  would  render  a  judgment  on  a  ver< 
diet  if  the  action  were  at  law.  If  Congress 
had  intended  to  provide  that  litigation  of  this 
sort  must  be  at  law,  or  must  invariably  be  tried 
by  a  jury,  it  would  have  said  so.  There  is 
nothing  to  indicate  the  intention  thus  to  cir- 
cumscribe resort  to  the  accustoaied  modes  of 
procedure  or  to  prevent  the  parties  from  sub- 
mitting the  determination  of  their  controversies 
to  the  court. 

It  must  be  remembered  that  it  is  "the  ques* 
tion  of  the  right  of  possession"  which  is  to  be 
determined  by  the  courts,  and  that  the  United 
States  is  not  a  party  to  the  proceedings.  The 
only  jurisdiction  which  the  courts  have  is  of 
a  controversy  between  individual  claimants, 
and  it  has  not  been  provided  that  the  rights  of 
an  applicant  for  public  lands  as  against  the 
government  may  be  determined  by  the  courts 
in  a  suit  against  the  latter.  United  States  v. 
Jones,  181  U.  S.  1  [38:  90];  f^sl  Chance.  Min. 
Co.  V.  Tyltr  Min,  Co.  157  U.  8.  688.  694  [39: 
859,864]. 

It  was  held  by  Mr.  Justice  Lamar,  when 
Secretary  of  the  Interior,  that,  notwithstand- 
ing the  judgment  of  a  court  on  the  question  as 
to  the  right  of  possession  between  two  litigants, 
it  still  remained  for  the  land  department  to 
pass  on  the  sufficiency  of  the  proofs,  and  to  as- 
certain the  character  of  the  land  and  whether 
the  conditions  of  tJie  law  had  been  complied 
with  in  good  faith  before  the  government 
parted  with  the  title.  4  U.  S.  Land  Dec.  814, 
816.  But  whatever  the  extent  of  the  conclu- 
siveness of  a  judgment  under  the  statute,  and 
granting  ihat  the  government  may  be  said  to 
be  interested  in  respect  to  the  possessory  title, 
we  do  not  regard  tbe  act  of  March  8.  1891,  as 
intended  to  require  or  requiring  all  suits  under 
g  2326  to  be  actions  at  law  and  to  be  tried  by 
a  jury. 

Judgment  c^fflrmed. 


SINGER  MANUFACTURING  COM- [169 

PANY.    Appt,, 

t?. 

JUNE    MANUFACTURING    COMPANY. 
(See  S.  C.  Reporter's  ed.  10S-2M.) 

Using  name  of  patented  article  after  expiration 
of  the  patent — protecting  others — attempting 
to  deceive  thepuhlie. 

L  Tbe  right  to  use  tbe  generic  name  of  a  patented 
article  in  every  form  passes  to  tbe  publio  with 
the  dedication  resulting  from  the  expiration  of 

Note.— -<4»  to  wlien  an  injiunclion  mdHI  be  granted 
restraining  the  unMUihorized  we  o/  iradcmarhs^  see 
note  to  McLean  v.  Fleming,  24:  828. 

A»  to  trademark^  right  to:  what  may  be:  transfer 
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BiNQER  MAKnr&cTUBiHO  Co.  t.  Joke  Mahuvacturihg  Co.              ISI^lTl 

■en  tf  the  name  la  the  Burname  of  |  tatlriK  "devices"  cast  hy  complainant  id  the 

legs  of  the  stHD'la  of  tbe  mncbines  iriBnufnct- 

*  One  uiinit  the  name  of  aoDtliec  which  has  bo-  ured  and  Sold  bv  it ;  and  that  tlie  defendant 

come  the  generic  name  of  a  paloDied  iirllcleoD  advertised    the 'machines   bv    It   made,     by 

•hlohthe  patent  baa  expired  niiiEtudopt  aucli  „,„„.,,  „f  ..,,-  .^a  v-rints    imltafinn.  nf  iha 

■odoinfrnosuliBiBiitiaircgti'ictlon  U  tuipoBod  oti  repfEScniationa  of  tliemacninesinaDiifactured 

Ifaeri^hi  Of  freedom  of  uM.  by  complainant.     An  icounling  tor  Ibe  prot- 

4l  An  unlawful  attempt  to  deceive  tbe  public  in  "^  received  by  defendant  was  prayed,  m  also 

thesalenr  Sinner  sew  ids  machines  bylnductng  BD  InjunctloD  to  restratn  the  use  by  defend- 

Ihe  belief  that  ther  vere  made  by  tbe  Singer  aot  in  its  business  of  tbe  word  "Siuiicer"  as 

MaDufucturlng  ComiHiDr  1b  »hiivn   where  tbe  B  designation  of  tbe  machines  manufactured 

ihBpe.mntcnal.andplaccof  posttJonoftheplnta  by   it,  and  to  restrain  a  continuation  of  iu 

upon  thcmtichioe.  aaweilas  the  words  upon  it.  oilier  alleged  wronifful  practices, 

werBinlmHatlonortherlateueedhythe  Singer  in   its  answer,  tlie  defendant  denied   that 

Company,  while  there  wasanoaoniorablefmua.  ^  i^^^  attempted  to  avail  itself  of  the  com- 

aonoftbedeneeea.tln,he  eworthcmaohlne^  p,ain„nfs  "k presentation"  and   tradename, 

a  iti  ine  mHomnea  oejtan  ,        .      „_„.i,in_  j.„  w„  i,  ,,  ,,„,,  ,„,_hi 


„  «e  ™..mm,  »,  .zcnv^y    .ae  H-i.r™,™    mac    .     ,     .             nyt^i "g  done  by  |t  it  bad  BOURht 
they  were  the  result  of  a  loog-eaifllillshed  rasnu-    '"  '"duce  tlie  belief  Ibat  the  macbiof 


m  the  mUllons  to  convey   the  ff 


dctur^.andloBdditlon  tothlaatengioosarewoo  factured    aoil  sold  by  It  were  manufactured 
(he  machioe  of  the  SliiKCr  Company,  wblch  was  by    tbe   complainant,    and    alleged    that   tbe 
covered  hy  a  lutMistine  patcaC  wafllmltBted  by  a  form,  sise,  sbape,  and  appearance  of  ila  ma- 
dummy  Bcrow   on   tbe  other   roachina,  which  cUlnes  were  public  property,  and  not  the  ei- 
MTred  no  meobanlcal  purpose  wbatevei,  elusive  property  of  tbe  complainant.     It  nu 
[No   6 1  averred  that   the   defendant  constructed    ita 
"■            '         ^  machines  on  tbe  principles  of  macbineswbloh 
Arffved  January  9,  10.  1894.     Ordfed  for  re  had  been  protected  by  letter*  patent,  held  by 
argumenljanuari/ 16.  IS04.     Reargued  Oeto-  [he   Singer  Company,   by   license  or  olher- 
ber  16,  17,  IS9i.     Ikcided  May  IS,  1896.  „iae,  but  which  patenU  had  long  since  ex- 
pired, and  that  the  name  "  Blnger"   was  tbs 
APPEAL  (rnm  adecreeof  theCircultCourt  of  generic  name  of  such  machines.     The  defenil- 
the  Uoiied  Slales  for  the  Northern  District  ant  admllled  that  it  afHied  an  oval  plate  to  Iti 
«f  IllinoiB  dismlssioe  a  suit  in  equity  brought  machines,  but  claimed  that  the  device  placed 
by  the  Singer  ManufacluringCoiBpaDj,  plain-  by  it  thereon  'was  diaslmilat  to  that  [171 
tHT.agaiobl  ibejune  ManufacturingCompany  used  by   the  complainant,  and    averred  that 
for  an  injunction  to  restrain  the  use  by  defend-  the  words"  Improved  8iDger,  "stamped  on  such 
•ot  In  iu  business  of  I  he  word  "Singer"  as  a  pkte.was  the  correct  name  of  the  machine.   It 
designation  of  sewing  mscbinea  manufaclured  wasalsoaverred  that  while  formerly  an  elabo- 
br   it  and  for  an  accoiinling  for  the  profits,  rate  monogram  wan  placed  on  said  plate,  com- 
Sntraed  and  eaiiM  Tfmanded.mth  direction  ta  posed  of  the  letters  "a.   M,   Co., ''^ being  th« 
^Ur  a  decree  in  fatar of  plaintiff,  and perpetu-  iuiiiaU  of  the  "Standard  ManiifacturingCom- 
aUy  enjoining  t/u  d^enduat.  and  for  an  aeeount  pany"  (a  former  corporate  name  of  defendant) . 
•^profit*,  etc.  [hat  the   monogram   now   placed   upon  taid 
See  same  case  below, «  Fed.  Rep.  808.  piaie  whs  "J,  M.  Co."    It  was  also  claimed 
that  tbe  device  oa  the  legs  of  the  stands  of 
Gtatemeot  by  Mr.  Justitx  Whlt«t  machines  manufactured  by  the  defendant  wts 
The  Singer  Manufacturing  Company,   a  not  an  Imitation  of  that  employed  by  com- 
«orporattnn  organized  under  the  laws  of  the  plalnant  upon  Its  machines,  but  that  on  ttie 
ITO]  stale  of^ew  Jersey,  filed  its  bill  'in  contrary   the   device   used  by  the  defendant 
«quity   in  the   circuit  court  of   the  United  was  aifopted  by  it  to  prevent  confnston  Id 
States  for  the   northern    dislrlct  of    Illinois  the  minds  of  tbe  public  as  to  the  manufact- 
Kgainst  the  June  Manufacturing  Company.an  ure  of  tbe  machines, 

Illinois  corporation.  It  appeared  from  the  evidence  that  tbe  con- 

The  bill  alleged  that  the  complainant  was  atruction  of  the  Singer  sewing  machines  was 

engaged  In  the  manufacture  of  sewing  ma-  commenced   in   185U,    in   the   tatter   part  of 

chines,  and   had   an   exclusive  rteht  to  tbe  which  year  tbe  Brm  of  I.  M.  Singer  &  Co. 

word  "Singer"  as  a  tradename  and  "destgoa-  was  formed.     Witnesses  testified  that  tbe  firm 

tloa"  for  such  sewing  machines;  it  averred  named  made  and  Introduced  the  first  practical 

that  defendant,  for  the  purpose  of  inducing  sewing  machine.     I.  M.   Singer  &  Co.  con- 

the  belief  that  sewing  machines  manufect'  tinued  In  the  businessof  manufacturing  sew- 

Vied  and  aold  by  it  were  made  by  the  com-  ing   machines  until  June,   1863,   when   that 

plalnant,  was  making  and  selling  machines  Qrm  transferred  all  its  assets,  property,  pat- 

-of  tlie  exact  size,  shape,  ornamentation,  and  ents,  and  goodwill  to   tlie  Singer  Manufac- 

(eneral  external  appearance  as  the  machines  turing  Company,  a  corporation  formed  under 

manufactured  by  complainant;  that  the  de-  the  laws  ot  tbe  state  of  New  York,  ^nd  the 

feodant  was  imitating  a  described  trademark  manufacture  of  Singer  sewing  machines  was 

which  the  complainant  had  for  many  years  continued  by  that  corporation,     la  the  year 

placed  apoa  Its  machines  1  that  it  was  Imi-  1873  a  new  corporation,  known  also  as  the 

■Sif;  (nfrlnoCTHfif.— >ee    note  to    Coata  v.  Merrick  1 1n,-  u 

Thread  Co.  ST:  S17.  note 

At  fn  iTadtmnrk;  rtffW  Id;  ichnt  mow  be:  lii/rtnw-  8fc  W 
«Mii(;  aMtfrnnienf,' When  protuMd:  mtirtprMentatfon  I 
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Sioeer  Manufacturing  Company,  was  organ- 
ized under  the  law8  of  NewJersey,  to  which 
corporation  the  New  York  concern  transferred 
its  assets.  The  stockholders  in  both  com  pa- 
Dies  were  the  same,  and  the  business  of  ihe 
New  York  corporation  has  ever  since  been 
continued  by  the  New  Jersey  corporation. 

The  original  members  of  tlie  firm  of  I.  M. 
Singer  &  Co.— I.  M.  Singer  and  Edward 
Clark— were  the  princfpaf  stockholders  of 
both  corporations,  and  on  their  death,  in  1875 
and  1882,  respectively,  their  interests  passed 
to  their  children  and  grandchildren,  who 
yet  are  among  tlie  principal  stockholders  of 
the  concern.  During  the  existence  of  the 
firm  of  I.  M.  Singer  &  Co., and  the  life  of  its 
172]  successor,  the  New  York  ^association, 
the  domicil  of  both  was  in  New  York,  and  after 
the  creation  of  the  New  Jersey  corporation 
that  company  also  carried  on  the  business 
ttitii!«gli  a  general  offlce  in  New  York  city. 

Machines  of  various  patterns  were  con- 
structed by  the  firm  and  the  corporations, 
intended  both  for  domestic  purposes  and  for 
use  in  manufacturing.  The  differences  in 
the  arrangement  of  varying  types  of  these 
machines  were  in  some  respects  essential,  and 
extended  to  many,  but  not  all,  of  the  me- 
chanical principles  employed,  although  all 
the  machines  were  in  certain  particulars  cov- 
ered by  a^few  fundamental  patents  of  which 
the  corporations  were  owners  or  licensees. 
None  of  the  machines,  however,  were  pat- 
ented as  a  whole. 

The  patent  to  Eli  as  Howe,  granted  Sep- 
tember 10,  1846,  and  which  remained  in  force 
until  1807,  covered  the  use  of  the  eve-pointed 
Deedle  in  combination  with  a  shuttle  and 
automatic  feed.  A  patent  issued  to  John 
Bachelder  in  1840,  and  which  remained  in 
force  until  about  1877,  covered  the  principle 
of  a  continuous  feed.  The  firm  of  I.  M. 
Singer  <&  Co.  purchased  this  patent,  and  it 
subsequently  psssed  to  their  corporate  suc- 
cessors. A  third  important  patent  utilized 
in  the  machines  was  one  issued  in  1851  to 
Allen  B.  Wilson,  for  a  feeding  bar.  Th's 
extended  patent  expired  in  1872.  The  Sinf^er 
Manufacturing  Company  became  a  part  owner 
of  this  latter  patent*. 

The  use  of  the  patents  of  Howe  and  Bach- 
elder were  not  confined  to  the  Singer  ma- 
chines, but  were  employed  under  license  by 
manufacturers  of  other  sewing  machines, 
where  an  automatic  feed  was  employed. 

Nearly  one  hundred  other  patents  relating 
to  sewing  machine  mechanism  and  attach- 
ments to  sewing  machines  were  owned  or  con- 
trolled from  time  to  time  by  the  Singer  firm 
or  its  corporate  successors,  and  among  those 
owned  by  them  were  **a  vibrating  presser, 
thread  guide,  binders,  embroidery  attach- 
ments," etc.  The  use  of  some  of  these  was 
early  discontinued,  and  others  have  been  and 
are  still  in  general  use  by  the  Singer  Com- 
panv  on  machines  made  bv  it,  and  some  were 
usea  under  license  by  other  manufacturers. 
173|*Whilstitistrue  that  all  the  patented 
Inventions  owned  or  controlled  by  the  Singer 
Company  were  not  all  used  on  everv  type  of 
Singer  machine,  itisalsotrue  that  all  Singer 
•ewTng  machines  contained  some  features  of 
■ome  of  these  inventions  which  to  that  ex- 
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tent  distinguished  them  from  machines  made 
by  others  of  a  similar  class.  Among  the 
machines  made  by  the  Singer  corporation 
for  general  domestic  use  was  one  by  it  styled 
the  "Singer  New  Family  Machine." 

Tiiese  Singer  "  New  Family"  machines  were 
intended  to  take  the  place  of  a  machine  which 
had  theretofore  been  known  as  Old  Family 
and  letter  A  machines,  and  were  first  sold  in 
the  spring  or  winter  of  18«0.  The  New 
Family  machine  was  essentially  different  in 
form  and  appearance  and  in  some  of  the  me- 
chanical principles  employed  from  machine* 
of  other  manufacturers  used  for  similar  pur- 
poses, and  formed  a  distinctive  Singer  ma- 
chine. 

Some  of  its  parts  were  covered  by  patents. 
It  passed  into  very  general  use,  and  its  sale 
formed  a  large  part  of  the  business  of  the 
corporation. 

On  the  front  or  top  of  the  arm  of  the  ma- 
chines made  by  the  Singer  firm  was  marked 
the  name  "I.  M.  Singer  &  Co.,"  and  on  those 
constructed  by  the  corporations  the   words 
"The  Singer  Mfg.  Co."    At  infrequent  pe- 
riods, prior  to  1877,  the  successors  of  I.  M. 
Singer  «&  Co.  marked  upon  various  styles  of 
their  machines,  sometimes  upon  the  treadle 
and  again  on  the  arm  of  the  mncliine,  the 
name  "Singer"  atone,  but  even   where  this- 
was  dpne  the  corporate  name  of  the  company 
was  always  somewhere  affixed   to  the 'ma- 
chines.    Some  few  years  before  ihe  Bachelder 
patent  expired  the  Singer  Company  he»:an, 
in  addition  to  the  name  of  the  corporaiiou, 
as  above  stated,  to  aflix  to  alt  its  sewing  ma- 
chines, of  every  grade,  a  trademark,  whicb 
device  consisted   of  a  shuttle,   two  needles 
crossed  with  a  line  of  cotton  in  the  form  of  a 
letter  **S,"  with  a  bobbin  underneath.     This 
device  was  placed  in  the  center  of  an  ellipse. 
Surrounding  the  upper  half  of  the  device 
were  the  words  "The  Singer  Mfg.  Co.  N. 
y. ,"  and  undernep.th  it  were  the  words  ••Trails 
Mark  ;"  beneath  tliose  words  a  wrejith  of  flow- 
ers.    This  trademark  was  stamped  on  a  braas^ 
*plateof  oval  shape,  which  plate  was  at- (1  7^ 
tached  at  the  base  of  the  arm  of  the  machine, 
so  as  to  be  readily  seen   and  to  be  a^  once 
under  the  eye  of  a  person  using  or  looking^ 
at  the  machine. 

The  Bachelder  patent  expired  about  1876, 
and  at  once  on  the  monopoly  which  it  had 
created  coming  to  an  end.  the  prices  of  the 
Singer  machines  were  very   materially  re- 
duced,   and  competitors  sprang  into  exist- 
ence,   who  began  to  manufacture  machined- 
which  they  called  Singer  sewing  machines. 
Controversies  arose  between  the  Singer  Man- 
ufacturing Company  and  such  persons  as  tee- 
the right  of  tne  latter  to  make  machines  in 
the  form  and  appearance  of  those  manufac- 
tured by  the  Singer  Company,  and  their  right 
to  style  such  machines  Sinfser  machines.     In 
order  to  more  completely  mark  the  machinee^ 
made  by  it.  the  Singer  Comt>any,  in   1879, 
cast  their  trademark  on  the  side  of  the  legs 
of  the  stand  of  each  machine,  and  at  the  time 
this   was  done  the  following   warning  was 
issued : 

Warning!    To  protect  the  public  against 
the  devices  of  a  swarm  of  counterfeiters  ever^ 
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reai  Sinser  Much i tie  is  now  be i off  made  with 
our  tnitUinark  Cast  iuto  the  Stand  as  in  the 
above  cut. 
Bu3'  No  Machine  Without  it. 

The  trademark  was  registered  in  July, 
1885. 

As  alrcndy  stated,  some  of  the  machines 
made  by  the  Singer  Company  before  the  ex- 
piration of  the  Bachelder  and  other  patents 
vieres|>oradically  marked'*  Singer"in  audition 
to  the  name  or  initials  of  the  firm  or  corpo- 
ration, and  to  the  trademark.  After  the  ex- 
piration of  the  last  of  the  patents  the  Singer 
corporation  changed  its  metliod  and  put  the 
word  **  Singer**  on  the  front  and  rear  of  the  arm 
of  each  macliine,  unaccompanied  with  the 
name  of  the  corporation,  except  in  so  far  as 
it  appeared  on  the  trademark.  At  all  times, 
al&o.  it  was  the  custom  of  the  Sini^er  Compa- 
ny to  mark  on  its  machines  the  number  there- 
of; tliese  numbers  ran  consecutively  from 
the  beginning,  and  therefore  indicated  with 
substantial  accuracy  the  total  number  of  ma- 
175]chines  made.  In  'addition  all  the  ma- 
chines,during  the  life  of-the  various  patents, 
were  marked  with  the  numbers  of  the  patents 
by  which  the  mechanism  was  in  part  covered. 

The  commencement  of  tlie  Singer  business 
was  small.  Thus,  in  1851  the  firm  of  I.  M. 
Singer  &  Co.  employed  about  twenty -five 
machinists,  and  up  to  that  time  had  only 
told  about  three  hundred  machines.  The 
jirnrtf  shows  that  the  business  was  rapidly 
pushed,  agencies  were  established  in  all 
pitrts  of  the  world,  and  the  machines  became 
widely  known.  In  the  development  of  the 
business  the  Singer  Company  constantly  ad- 
vertised their  machines  as  "Singers,*'^  and 
they  were  referred  to  on  the  bill  heads,  cir- 
culars, etc.,  of  the  company  as  **Singer$,"  or 
JSinger  8ewing  machines.  The  agents  of  the 
company  in  selling  the  machines  spoke  of 
them  as  Singer  machines,  and  the  greater  part 
of  the  business  signs  in  use  by  the  company 
and  its  predecessors  at  its  various  ofiices  or 
agencies,  as  also  its  wagons,  cards,  letter 
lienils,  bill  heads,  etc.,  had  upon  them  the 
words  ** Singer  Sewing  Machines." 

The  vast  increase  in  the  business  carried 
on  by  the  Singer  corporation  is  shown  by 
the  fact  that  in  the  year  1870,  127,883  Singer 
machines  were  sold ;  in  the  year  1878,  856,- 
482 ;  whilst  in  1882  the  sales  aggregated  608,  • 
292.  Of  those  sold  in  the  year  1882.  451,588 
were  the  New  Family  Machines. 

The  defendant  started  in  Chicago  in  1870 
in  the  business  of  manufacturing  ** sewing 
machine  heads,**  under  the  name  of  the 
Standard  Manufacturing  Company,  which 
company  purchased  a  business  tlieretofore 
carried  on  by  one  Hughes,  who  thereupon 
entered  the  employ  of  the  Standard  Company 
as  superintendent.  A  sewing  machine  nead 
Is  the  median ical  part  of  a  sewing  machine 
reatly  to  be  attached  to  a  stand.  These  heads, 
thus  made,  were  in  all  respects  similar  as 
to  style  and  pattern  with  the  **New  Family 
Singer." 

For  some  time  its  entire  product  was  fur- 
nished by  the  Standard  Company  to  one  H. 
B.  Goodrich  of  Chicago,  a  dealer  in  sewing 
tn^rhines.    In  1880  tales  were  made  to  one 
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or  two  other  dealers,  and  still  other  customers 
were  supplied  in  1881.  In  the  month  of 
June,  1881,  the  name  of  the  corporation  waa 
chanired  to  the  June  Manufacturing  Compa- 
ny. ^*In  the  fall  of  1881  that  company  [1 76 
commenced  manufacturing  the  stands  as  well 
as  heads  of  machines,  and  sold  its  machines 
direct  to  dealers  throughout  the  country. 

Although  the  machine  beads  as  stated  were 
in  the  exact  form  and  shape  of  the  New 
Family  Singer,  they  contained  no  mark  in- 
dictiting  the  source  of  their  manufacture,  ex- 
cept an  oval  brass  plate  a  trifle  larger  than 
but  of  exactly  tlie  same  shape  of  the  one  found 
on  the  Singer  machines,  and  attached  at  Uie 
base  of  the  arm  in  the  same  position  as  the 
Singer  Company  placed  its  plates.  Upon 
this  plate  the  Standard  Company  stamped 
in  circular  form,  around  the  upper  half,  the 
words  "Improved  Singer,"  with  the  word 
**  Chicago**  at  the  lower  part  of  the  plate, 
and  a  monogram,  "S.  Si.  Co.,"  with  the 
words  **  Trade  Mark"  above  such  monogram. 
The  oval  plate  thus  used  by  the  Standard 
Company  continued  to  be  used  by  the  June 
Company  after  the  change  of  name  ;  this  fact 
being  explained  by  testimony  showing  that 
there  was  a  supply  of  these  plates  on  hand. 
When  the  supply  was  exhausted,  the  June 
Company  attached  an  oval  plate  of  exactly 
the  same  description,  except  that  the  mon- 
ocrram  was  "^J.  M.  Co.,"  and  the  words  ''J. 
Mfg.  Co."  were  placed  beneath  the  mono- 
gram. In  both  of  these  plates  the  words 
** Improved  Singer"  were  cast  in  prominent 
lines.^  The  June  Company  never  attempted 
to  register  a  trademark. 

On  the  bed  plate  of  each  machine  the  de- 
fendant stamped  or  cast  a  number,  and  on 
one  of  these  machines,  put  in  evicience  by 
complainant,  the  number  was  2,548,707.  The 
president  of  the  defendant  company  gave  as 
an  explanation  for  this  method  of  numberinic 
that  he  merely  followed  what  he  claimed 
was  the  custom  of  other  companies,  to  affix 
three  additional  figures  to  the  actual  num- 
ber of  the  machines  manufactured.  When 
the  defendant  bej^an  to  make  complete  ma- 
chines, that  is,  including  stands,  it  placed 
on  the  latter  a  device,  cast  in  the  legs  there- 
of, in  the  same  relative  position  as  was  the 
trademark  device  cast  in  the  legs  of  the  stand 
which  had  been  adopted  by  the  Singer  Com- 
pany, as  heretofore  stated,  in  lieu  of  the  plaia 
style  of  stand  used  during  the  life  of  the 
patents.  This  device  of  the  defendant  consist- 
ed of  *the  word  "Singer" alone,  in  very [  17 T 
large  letters ;  the  word  "I.  S. **  in  monogram 
form  above  this  word  "Singer,"  and  the 
words  "J.  Mfg.  Co.,"  in  small  letters  under- 
neath. Concerning  this  stand,  the  president 
of  the  defendant  testified  as  follows:  "The 
ptand  being  the  most  prominent  and  more 
generally  noticed  by  the  public,  we  adopted 
as  a  device  .  .  .  the  word  *S in ger' alone, 
which,  never  to  our  knowledge,  had  been 
used  by  the  Singer  Manufacturing  Company, 
with  the  letters  'J.  Mfg.  Co.'  under  it,  and 
the  large  letters  'I  S.  *  in  monogram  over 
it.**  At  the  time  when  the  right  to  make 
Singer  uiachines  vested  in  the  public,  the 
complainant  also  used  a  device  for  regulat- 
ing   the  tension,  called    a   tension    icrew» 
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wbich  it  placed  upon  the  top  of  the  face  plate 
of  its  machines.  This  improvement  contin- 
ued, however,  to  be  protected  by  a  patent. 
In  precisely  the  same  position  upon  its  ma- 
chines, the  June  Company  placed  a  **  dum- 
my" screw. 

The  defendant  advertised  its  machines  ex- 
tensively, and  also  issued  many  circulars  con- 
cerning them,  and  furnished  with  their  ma- 
chines a  printed  warranty.  Their  machines 
were  referred  to  as  the  "Improved  Singer 
Sewing  Machine,**  "June  Improved  Singer 
Scving^ Machine,"  "Genuine  Improved  Sing- 
er," "The  Improved  Singer,''  "High  Grade 
Singer  Sewing  Machines, "  "  Improved  Singer 
New  Family  Sewing  Machine,"  and  "The 
New  Greatly  Improved  Singer  Sewing  Ma- 
chine;"  but  all  the  circulars  offered  in  evi- 
dence contained  substantially  the  statement 
that  the  machines  referred  to  in  them  were 
manufactured  by  the  June  Manufacturing 
Company. 

After  hearing  there  was  a  decree  dismiss- 
ing the  bill  for  want  of  equity,  the  court 
below  substantially  concluding,  first,  that 
the  sewing  machine  in  the  form  made  by  the 
defendant  was  public  property,  and  there- 
fore no  infringement  of  the  rights  of  the 
complainant  bsul  resulted  from  its  use ;  sec- 
•ond.that  the  name  "Singer"  was  also  public 
property,  and  hence  no  legil  injury  was 
-caused  to  the  complainant  by  the  use  of  the 
Dame  in  the  manner  and  form  in  wnich  it 
was  employed  by  the  defendant;  third,  that 
the  defendant  had  not  imitated  the  trademark 
of  the  complainant.  The  opinion  is  reported 
in  41  Fed.  Rep.  208. 

Messri.  Lawrence  Maxwell*  Jr,,  and 
-Charles  K.  Offleld  for  appellant. 

Messrs.  John  O.  Elliott  and  William 
Henry  Browne  for  appellee. 

Mr.  Justice  White  delivered  the  opinion 
•of  the  court: 

The  facts  recapitulated  in  the  statement  Just 
made  are  undisputed.  Those  which  are  seri- 
ously controverted  and  upon  which  the  legal 
Issues  depend  are:  First,  were  the  sewing 
machines  made  by  the  Singer  Company  so, 
in  whole  or  in  part,  protected  by  patents  as 
to  cause  the  name  **Singer"  to  become, during 
the  existence  of  the  monopoly,  the  generic 
'designation  of  such  machines,  as  contradis- 
tinguished from  a  name  indicating  exclu- 
sively the  source  or  origin  of  their  manufact- 
5ire;  second,  irrespective  of  the  question  of 
patent,  was  the  name  "  Singer,  "by  the  consent 
wad  acquiescence  of  Singer  himself  and  that 
^f  the  Singer  Company,  voluntarily  used  as 
«  generic  designation  of  the  class  and  char- 
acter of  machines  manufactured  by  I.  M. 
Singer  &  Co.  or  the  Singer  Manufacturing 
-Company,  so  that  inconsequence  of  this  vol-' 
untary  action  the  name  became  the  generic 
designation  of  the  machines,  or  was  the  name 
«o1eiy  used  by  the  company  as  a  tradename, 
a  trademark,  or  one  exclusively  indicating 
machines  made  by  I.  M.  Singer  &  Co.  or 
the  Singer  Manufacturing  Company? 

We  will  consider  these  two  controverted 
propositions  of  facts  separately.  Before 
«oing  80  we  deem  it  well  to  say  that  on  both 


these  questions  there  are  many  conflicting 
and  confusing  statements  in  the  record, 
adduced  by  both  parties.  Whatever  may  be 
tlieir  merit,  they  are  not  testimony  in  the 
proper  sense  of  the  word,  being  rather  the 
expression  of  the  opinion  of  the  witnesses 
than  substantive  proof  of  existing  facts. 
And  the  testimony  of  this  character  in  favor 
of  the  respective  parties,  if  allowed  all  pos- 
sible weight,  produces  no  affirmative  result, 
since  it  is  equally  as  strong  by  way  of  opin- 
ion on  one  side  as  it  is  upon  the  other. 
We  shall  therefore  rest  our  conclusions  on 
a  consideration  of  the  facts*themselves.  [179 
rather  than  upon  the  conflicting  and  irrecon- 
cilable opinions  of  witnesses. 

First.  It  cannot  be  denied  that  the  Singer 
machines  were  covered  by  patents,  some  of 
which  were  fundamental,  some  merely  ac- 
cessory. There  can  also  be  no  doubt  that 
the  necessary  result  of  the  existence  of  these 
patents  was  to  give  to  the  Singer  machines, 
as  a  whole,  a  distinctive  character  and  form 
which  caused  them  to  be  known  as  Singer 
machines,  as  deviating  and  separable  from 
the  form  and  character  of  machines  made  by 
other  manufacturers.  This  conclusion  is  not 
shaken  by  the  contention  that,  as  many  dif- 
ferent machines  were  made  by  the  Singer 
Manufacturing  Company,  therefore  it  was 
impossible  for  the  name  "Singer*^  to  describe 
them  all,  because  the  same  designation  could 
not  possibly  have  indicated  many  different 
and  distinct  things.  The  fallacy  in  the  argu- 
ment lies  in  failing  to  distinguish  between 
genus  and  species.  To  say  that  various 
tyfyes  of  sewing  machines  were  made  by  the 
Singer  Manufacturing  Company  in  no  way 
meets  the  view,  borne  out  by  the  testimony, 
that  all  machines  by  them  constructed  were 
in  some  particular  so  made  as  to  cause  them 
all  to  be  embraced  under  the  generic  head 
of  Singer,  and  to  be  protected  in  some  re- 
spects by  the  patents  held  bv  the  company. 
From  this  fact  it  resulted  that  during  the 
life  of  the  patents  none  of  the  machines  as 
a  whole  were  open  to  public  competition. 
Persuasive  support  of  this  view  is  afforded 
by  the  fact  that  in  many  adjudicated  cases, 
to  which  we  shall  have  occasion  hereafter 
to  advert,  where,  since  the  expiration  of  the 
patents,  the  right  to  the  exclusive  use  of  the 
name  "  Si  nger**  has  been  asserted,  it  has,  al  most 
without  exception,  been  found  that  Singer 
machines,  as  a  whole,  were  a  distinctive 
class,  preserving  a  general  uniformity  of  na- 
ture however  varying  may  have  been  the 
types  by  which  their  structure  was  mani- 
fested. 

It  may  be  assumed  that  the  proof  estab- 
lishes that  for  certain  classes  of  the  general 
type  of  Singer  machines,  that  is,  the  species 
used  only  for  particular  and  exceptional  man- 
ufacturing purposes,  an  addition  of  some  oth- 
er word  or  description  to  the  generic  name 
"Singer"  was  necessary  to  completely  con- 
vey*a  perfect  indication  of  the  machine[180 
referred  to,  that  is,  Singer  "carpet  machine," 
Singer  "leather  machine,"  etc.  But  this 
fact  does  not  counterbalance  the  conclusive 
proof  that,  as  a  whole,  the  Singer  machines 
represented  a  general  class,  and  were  known 
to  the  public  under  that  comprehensive  name 
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mDd  no  other.  Indeed,  any  probative  force 
which  might  result  from  the  fact  that,  as  to 
a  particular  class  of  Singer  machines,  some 
additional  word  may  have  been  essential  to 
a  perfect  designation  bears  no  relation  to  the 
variety  of  the  machine  which  the  defendant  is 
averred  to  have  unlawfully  imitated.  That 
machine  known  as  the  **New  Family,"  in- 
tended for  general  domestic  purposes,  con- 
stituted the  larger  part  of  the  enormous  out- 
put of  the  Singer  companies.  It  was  of  a 
uniform  type  and  had  no  other  possible  des- 
ignation, in  the  mind  of  the  general  public, 
other  than  the  word  "Singer."  The  foregoing? 
views  find  conclusive  support  from  tho  un- 
questioned fact  that  upon  the  expiration  of 
the  patents  held  by  the  Singer  company  the 
price  of  the  machines  made  by  that  com- 
pany fell  enormously  in  amount.  Thus, 
to  adopt  the  theory  advanced  by  the  com- 
plainant we  should  have  to  deny  the  inevi- 
table law  of  cause  and  effect. 

Abundant  corroborative  proof  that  the  word 
'"Singer"  became  generically  descriptive  of 
the  machines  manufactured  by  the  Singer 
Company  is  afforded  by  the  conduct  of  that 
<company.  From  tlie  beginning  every  ma- 
chine made  by  it  had  conspicuously  marked 
on  it  the  name  of  the  manufacturer.  **!.  M. 
Singer  &  Co."  or  the  "Singer  Mfg.  Co.  ;" 
only  occasionally  was  the  word  "Singer" 
alone  attached  to  any  of  the  machines.  This 
<K)ntinued  until  the  technical  trademark  came 
into  play,  which  was  about  the  time  the 
patents  expired.  After  this  the  trademark 
was  affixed  to  the  machines,  and  the  name 
of  the  manufacturer,  except  as  indicated  by 
the  trademark,  disappeared,  and  was  regu- 
larly supplanted  by  the  word  "  Singer"  alone. 
The  trademark  then  adopted  could  not  have 
been  essential  todesignate  thcsource  of  manu- 
facture, since  from  the  inception  the  com- 
pany had  subserved  that  purpose  by  marking 
the  name  of  the  firm  or  corporation  plainly 
upon  the  machines.  The  omission  of  the  name 
1811*indicating  the  origin  of  manufacture 
and  the  substitution  of  the  word  "Singer," 
just  before  tlie  expiration  of  the  patents,  sug- 
gest a  coincident  relation  of  purpose  which 
is  not  explained  by  any  testimony  in  the 
record.  This  coincidence  between  the  expi- 
ration of  the  patents  and  the  appearance  of 
the  trademark  on  the  machines  and  the  use 
of  the  word  "Singer"  alone  tends  to  create  a 
strong  implication  that  the  company,  with 
the  knowledge  that  the  patents  which  cov- 
ered their  machines  were  about  to  expire, 
aubstitutai  the  trademark  for  the  plain  desig- 
nation of  the  source  of  manufacture  thereto- 
fore continuously  used,  and  added  the  word 
"Singer,"  which  had  become  the  designation 
by  which  the  public  knew  the  machine,  as 
a  distinctive  and  separate  mark,  in  order 
thereby  to  retain  in  the  possession  of  the 
company  the  real  fruits  of  the  monopoly  when 
that  monopoly  had  passed  away. 

Second,  Irrespective  of  the  patents  and  the 
designativesignidcanoeof  the  word  "Singer," 
which- arose  dliring  their  life,  the  proof  also 
clearly  establishes  that  the  word"  Singer"  was 
adopted  by  I.  M.  Singer  &  Co.,  or  the  Singer 
Manufacturing  Companv,  in  their  dealings 
with  the    general    public,    as    designative 
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of  their  distinctive  style  of  machines  rather 
than  as  solely  indicating  the  origin  of  manu- 
facture. This  is  demonstrated  by  the  fact 
that  at  the  inception  of  the  manufacture  of  the 
machines  the  word  "Singer"  alone  was  not 
used  on  them.  The  general  method  thenadopt- 
ed  to  indicate  the  source  of  the  manufacture 
was  to  mark  conspicuously  on  the  machines 
the  name  of  the  firm  or  corporation.  The  nama 
"Singer"  alone  was  used  by  the  company 
on  signs,  on  wagons,  on  advertisements,  on 
bill  heads,  accompanied  with  the  name  of  the 
firm  or  corporation.  This  could  have  had  no 
o^her  purpose  than  to  denote  to  the  publio 
the  corporation's  understanding  of  the  gen- 
eral name  of  the  machines  made  by  it.  There 
is  no  proof  that  the  name  thus  adopted  by 
the  corporation  did  not  subserve  this  con- 
templated purpose  of  designating  all  the  ma« 
chines  of  whatever  type,  or  that  its  inade- 
(|uacy  compelled  the  corporation  to  add  to 
it,  in  particular  cases,  the  word  "carpet"  or 
"  leather"  to  describe  machines  intended  for 
other  than  general  domestic  use.  The  conduct 
*of  the  company  in  adopting  the  trade  [182 
mark  and  first  affixing  the  name  at  the  time 
of  the  expiration  of  the  patents,  to  which  we 
have  already  adverted,  is  also  of  p;reat  sig- 
nificance in  considering  the  question  of  the 
voluntary  previous  selection  by  the  corpora- 
tion of  the  word  "Singer"  as  a  designation. 

But  the  proof  renders  it  unnecessary  to  base 
our  conclusions  upon  the  deductions  to  which 
we  have  just  referred,  since  it  contains  af- 
firmative testimony  as  to  the  purpose  of  I.  M. 
Singer  &  Co.  or  the  Singer  Manufacturing 
Company,  in  their  general  use  of  the  word 
"Singer." 

William  F.  Proctor  was  sworn  for  the  com- 
plainant, and  bis  relations  with  the  Singer 
Company  are  shown  by  the  following  ex- 
cerpts from  his  testimony : 

O.  State  in  detail  what  connection  you  have 
had  with  the  sewing  machine  business. 

A.  I  have  been  connected  with  the  manu- 
facture of  sewing  machines  since  1858  up  to 
the  present  time.  I  have  been  engaged  in 
various  capacities,  first  as  a  machinist  with 
I.  M.  Singer  &  Co.  I  afterwards  went  to 
France  for  them  for  the  sale  of  a  patent,  and 
established  a  manufactory  of  machines  there. 
Since  the  Singer  Manufacturing  Company 
has  t)ecome  established  I  have  been  a  director 
since  its  origin  and  an  officer  in  various 
capacities,  and  am  now  its  vice  president. 

Continuing  his  ezamination-inchief,  the 
following  questions  were  asked  this  witness : 

Q.  72.  For  what  purpose  and  for  what  ob- 
ject was  the  name  "  Singer"  marked  upon  the 
machines  of  the  complainant  and  its  prede- 
cessors, and  applied  to  them  in  advertising 
them? 

Ob]ect(  d  to  bv  defendant's  counsel  as  being 
merely  accumulative  and  irrelevant  to  the  is- 
sue. 

A.  To  designate  them  and  after  the  forma- 
tion of  the  company  to  gratify  the  desire  of 
Mr.  Singer  to  perpetuate  his  iiame  associated 
with  the  machine. 
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Q,  78.  State  what  you  mean  by  designating 
them. 

A.  As  a  Singer  machine. 

Q.  74.  State  whetlier  tlie  name  was  con- 
183]  tinned  by  the  'corporate  successors  of 
the  firm  for  any  other  reason  than  to  gratify 
the  desire  of  Mr.  Singer. 

Objected  to  as  suggesting  the  answer  the 
witness  is  to  make. 

A,  It  was  to  continue  the  name. 

It  is  true  that  this  conclusive  statement, 
made  by  the  vice  president  of  the  company, 
is  followed  in  the  continuation  of  his  testi- 
mony by  several  leading  questions,  wliich 
could  not  have  failed  to  suggest  to  him  that 
it  was  desired  that  the  statement  thus  made 
should  be  materially  qualified.  But  the 
result  of  this  etfort  to  lead  the  witness  rather 
strengthens  than  weakens  tlie  force  of  the 
testimony  just  quoted. 

We  conclude,  then,  upon  the  two  pivotal 
ftnd  controverted  questions  of  fact,  which  we 
proposed  at  the  outset  to  consider — 

1st.  That  the  Singer  sewing  machines  were 
covered  by  patents -which  gave  to  the  manu- 
facturers a  substantial  monopoly  ;  that  in 
consequence  of  the  enjoyment  of  this  mo- 
nopoly by  the  makers,  thename  "  Singer"  came 
to  indicate,  in  its  primary  sense,  to  the  pub- 
lic, the  class  and  type  of  machines  made  by 
the  Singer  Company  or  corporations,  and 
thus  this  name  constituted  their  generic  de- 
scription ;  that  also  as  this  name  applied  to 
and  described  machines  made  alone  by  the 
Singer  firm  or  corporations,  the  use  also 
came  in  a  secondary  sense  to  convey  to  the 
public  mind  the  machines  made  by  the  firm 
or  corporations. 

2d.  That  the  word  "Singer"  was  also  vol- 
UDtarfly  applied  by  the  Singer  firm  or  com- 
panies ai  a  designation  of  the  general  type 
of  machines  made  by  tliem,  with  the  inten- 
tion that  such  machines  should  be  accepted 
by  the  public  under  that  name:  thus  the 
course  of  the  business  and  the  purposes  for 
which  the  name  "Singer"  was  used  brought 
ftbout  results  identical  with  those  which 
•prang  from  the  existence  of  the  monopoly ; 
hence  that  name  became  not  only  the  descrip- 
tion of  the  machines,  but  also,  in  a  subordi- 
nate sense,  the  indication  of  the  source  of 
manufacture. 

The  case  as  stated  by  the  appellant  in 
the  pleadings  and  in  the  argument  fails  to  dis- 
184]criminate  between  distinct  and  ^differ- 
ent  causes  of  action.  The  right  to  relief  aris- 
ing from  the  wrongful  use  by  the  defendant  of 
a  specific  trademark  and  from  the  illegal  use 
of  a  tradename,  and  also  acts  asserted  to  have 
been  done  by  him  which  would  justify  the 
relief  commonly  accorded  where  unfair  com- 
petition in  business  has  been  carried  on,  are 
commingled  and  treated  as  one.  Avoiding, 
for  the  sake  of  brevity,  a  statement  of  the 
elementary  grounds  upon  which  rest  the  law 
of  specific  trademark,  of  tradename,  or  of  un- 
fair competition  in  business,  and  the  distinc- 
tion between  them,  it  is  sufticient  to  say  that 
ftll  the  relief  which  complainant  seeks  is 
necessarily  embraced  in  the  following  classi- 
fication : 

1st.  Unfair  competition   in  business,  re- 
I£4 


suiting  from  the  form  in  which  the  defendant 
makes  its  nuichines,  and  also  from  tlie  em- 
ployment by  it  of  the  word  "Singer"  in  con- 
nection with  the  marks  and  devices  on  the 
machines,  and  the  use  of  the  same  name  in 
circulars  and  advertisements;  2d.  the  alleged 
violation  of  the  specific  trademark  of  the 
complainant  by  the  devices  found  on  defend- 
ant's machines  and  by  the  use  of  the  word 
"Singer. "  We  will  examine  these  contentions. 

Fir  it.  Unfair  competition  in  butdneM,  result- 
ing from  tJie  form  in  which  tJie  defendant 
makes  his  machines,  and  also  from  the  use  made 
hy  him  of  t/ie  word  "  Singer^  in  connection  with 
the  marks  and  devices  on  his  machines,  and  the 
use  of  tlie  same  tn  circulars  and  advertise- 
ments. 

This  question  subdivides  itself  into  two 
inquiries:  Where  the  nume  of  a  patented 
machine,  whether  it  be  an  arbitrary  one  or 
the  surname  of  the  inventor  or  manufacturer, 
has  become,  during  the  monopoly  fiowing 
from  the  patent,  a  generic  description  of 
such  machine,  and  at  the  same  time  in  a  sec- 
ondary and  relative  sense  indicates  to  the 
public  the  source  of  manufacture,  has  the 
manufacturer,  on  the  cessation  of  the  mo- 
nopoly, the  right  to  prevent  the  making  by 
another  of  a  like  machine  in  the  form  in 
which  it  was  made  during  the  life  of  the 
patents,  and  has  he  also  a  right  to  prevent 
another  from  calling  such  machines,  by  him 
made,  by  the  generic  name  attributed  to  them 
during  the  monopoly,  and  from  placing  thia 
name  on  them,  and  using  it  in  advertisements, 
in  'circulars,  and  generally  for  such  [185 
purposes  as  his  interest  may  suggest?  If  no 
right  exist  in  the  original  manufacturer  ta 
prevent  another,  under  the  foregoing  circum- 
stances, from  making  machines  of  Tike  form 
and  structure  and  using  the  name,  under  the 
conditions  stated,  does  the  one  who  so  makes 
and  uses  or  sells  thom  enjoy  the  liberty  with- 
out any  resulting  duty  whatever,  oris  it  ac- 
companied with  the  obligation  of  so  exercis- 
ing tlie  right  as  not  to  destroy  the  property 
of  others,  and  also  in  such  a  manner  as  not 
to  deceive  the  public? 

It  is  self-evident  that  on  the  expiration 
of  a  patent  the  monopoly  created  by  it  ceases 
to  exist,  and  the  right  to  mnke  the  thinif 
formerly  covered  by  the  patent  becomes 
public  property.  It  is  upon  this  condition 
that  the  patent  is  granted.  It  follows,  as  a 
matter  of  course,  that  on  the  termination  of 
the  patent  there  passes  to  the  public  the  right 
to  make  the  machine  in  the  form  in  which 
it  was  constructed  during  the  patent.  We 
may  therefore  dismiss  without  further  com- 
ment the  complaint,  as  to  the  form  in  which 
the  defendant  made  his  machines.  It  equally 
follows  from  the  cessation  of  the  monopoly 
and  the  falling  of  the  patented  device  into 
the  domain  of  things  public,  that  along  with 
the  public  ownership  of  the  device  there 
must  also  necessarily  pass  to  the  public  the 
generic  designation  of  the  thing  which  has 
arisen  during  the  monopoly,  in  consequence 
of  the  designation  having  been  acquiesced 
in  by  the  owner,  either  tacitly,  by  accepting 
the  benefits  of  the  monopoly,  or  expressly. 
by  liis  having  so  connected  the  name  with 
the  machine  as  to  lend  countenance  to  the  re- 
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suiting  dedicatioD.  To  say  otherwige  would 
be  to  bold  tiiat,  although  ihe  public  had  ac- 
quired the  device  covered  by  the  patent,  yet 
the  owner  of  the  patent  or  the  manufacturer 
of  the  patented  thing  had  retained  the  desig- 
nated name  which  was  essentially  necessary 
to  vest  the  public  with  the  full  enjoyment 
of  that  which  had  become  theirs  by  the  dis- 
appearance of  the  monopoly.  In  other  words, 
that  the  patentee  or  manufacturer  could  take 
the  benefit  and  advantage  of  the  patent  upon 
the  condition  that  at  its  termination  the 
monopoly  should  cease,  and  yet  when  the 
180]end  was  reached  disregard  the  ^public 
dedication  and  practically  perpetuate  indefi- 
nitely an  exclusive  right. 

The  public  having  the  right  on  the  ex- 
piration of  the  patent  to  make  the  patented 
Article  and  to  use  its  generic  name,  to  re- 
strict this  use.  either  b}'  preventing  its  being 
j>iaced  upon  the  articles  when  manufactured, 
or  by  using  it  in  advertisements  or  circulars, 
would  be  to  admit  the  right  and  at  the  same 
time  destroy  it.  It  follows,  then,  that  the 
right  to  use  the  name  in  every  form  passes 
to  the  public  with  the  dedication  resulting 
from  the  expiration  of  the  patent. 

isoT  is  this  right  governed  by  different 
principles  where  the  name,  which  has  become 
j^eneric,  instead  of  beinir  an  arbitrary  one, 
is  tiie  surname  of  the  patentee  or  original 
manufacturer.  It  is  elementary  that  there 
is  a  right  of  property  in  a  name  which  the 
•courts  will  protect.  But  this  rigiit,  like 
the  right  to  an  arbitrary  mark  or  any  other, 
may  l^ome  public  property  by  dedication 
or  abandonment.  The  latter  is  defined  by 
I)e  Maraf^,  in  his  International  Dictionary 
of  Industrial  Property,  as  follows: 

^Abandonment  in  industrial  property  is 
an  act  by  which  the  public  domain  originally 
•enters  or  re-enters  into  the  possession^ of  the 
thing  (ci>mmercial  name,  mark,  or  sign), 
by  the  will  of  the  legitimate  owner.  The 
^•asential  condition  to  constitute  abandonment 
is  that  the  one  having  a  right  should  con- 
sent to  the  disposses8ion.  Outside  of  this 
there  can  be  no  dedication  of  the  right,  be- 
C4inse  there  cannot  be  abandonment  in  the 
juridical  sense  of  the  word.** 

But  it  does  not  follow,  as  a  consequence 
of  a  dedication,  that  the  general  power,  vested 
in  the  public,  to  make  the  machine  and  use 
the  name  imports  that  there  is  no  duty  im- 
poeeti  on  the  one  using  it  to  adopt  such 
precautions  as  will  protect  the  property  of 
others  and  prevent  injury  to  the  public  in* 
terest.  if  by  doing  so  no  substantial  restric- 
tion is  imposed  on  the  right  of  freedom  of 
use.  This  principle  is  elementary  and  an- 
plica  to  every  form  of  right,  and  is  eenerally 
•expressed  by  the  aphorism  8ie  vte?'e  tuo  ut 
4ilienum  non  ItBdoi.  This  qual iflcation  results 
from  the  same  principle  upon  which  the 
dedication  rests,  that  is,  a  regard  for  the  in- 
terest of  the  public  and  the  rights  of  indi- 
viduals. 

187]*  It  is  obvious  that  if  the  name  dedi- 
cated to  the  public,  either  as  a  consequence  of 
the  monopoly  or  by  the  voluntary  act  of  the 
partj.has  a  two- fold  significance,  one  generic 
and  the  other  pointing  to  the  origin  of  manu- 
facture, and  the  name  is  availed  of  by  another 


without  clearly  indicating  that  the  machine 
upon  which  the  name  is  marked  is  made  by 
him,  then  the  right  to  use  the  name  because 
of  its  generic  signification  would  imply  a 
power  to  destroy  any  good- will  which  be- 
longed to  the  original  maker.  It  would  im- 
port, not  only  this,  but  also  the  unrestrained 
right  to  deceive  and  defraud,  the  public  by 
so  using  the  name  as  to  delude  them  into  be- 
lieving that  the  machine  made  by  one  person 
was  made  by  anotiicr. 

To  say  that  a  person  who  has  manufactured 
machines  under  a  patented  monopoly  can 
acquire  no  goodwill,  by  the  excellence  of 
his  work  or  the  development  of  his  busi- 
ness during  the  patent,  would  be  to  seriously 
ignore  rights  of  private  property,  and  would 
be  against  public  policy,  since  it  would  de- 
prive the  one  enjoying  the  patent  of  all  in- 
centive to  mnke  a  machine  of  a  good  quality, 
because  at  its  terminntiun  all  the  reputation 
or  goodwill  resulting  from  meritorious 
work  would  be  subject  to  appropriation  by 
everyone.  On  the  other  hand,  to  compel  the 
one  who  uses  the  name  after  the  expiration 
of  the  patent  to  indicate  that  the  articles  are 
made  by  himself  in  no  wav  impairs  the  right 
of  use,  but  simply  regulates  and  prevents 
wron^  to  individuals  and  injurvtothe  public. 

This  fact  is  fully  recognized  by  the  well- 
settled  doctrine  which  iiolds  that  although 
^^ everyone  has  the  absolute  right  to  use  his 
own  name  honestly  in  his  own  business,  even 
thf)ugh  he  m.iy  thereby  incidentally  interfere 
with  and  injure  the  business  of  another  hav- 
ing the  same  name,  *  In  such  case  the  incon- 
venience or  loss  to  which  those  having  a  com- 
mon right  are  subjected  is  damnum  (ibsgue 
injuria^  But  although  he  may  thus  use  his 
name,  he  cannot  resort  to  any  artifice  or  to 
do  any  act  calculated  to  mislead  the  public 
as  to  the  identity  of  the  business  firm  or  es- 
tablishment, or  of  the  article  produced  by 
them,  and  thus  proiluce  injury  to  the  other 
beyond  that  whicli  results  from  the  similarity 
of  name."  Ruma  Cement  Go.  v,  IjB  Ptifje^ 
147  Mass.  20«,  20S  ;PilUbury  v.  *PilUriS» 
bury,  24  U.  8.  App.  395,  404 ;  Graft  v.  Day,  7 
Beav.  84 ;  HoUoway  v.  HoUoway,  18  Beav. 
209;  Wot/ierspoon  v.  Gurrie,  L.  I^.  5  H.  L. 
408;  Montf/omery  v.  Thompson  [1891]  App. 
Cas.  217  :  Howard  v.  Henrique*,  8  Sandf.  725 ; 
Meneely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  489;  lAiwrence  A/fg.  Go.  v.  Tennessee 
Mfg.  Go.  188  U.  8.  637  [84 :  998]  ;  Brown 
Chemical  Co,  v.  Mei/er,  139  U.  8.  640  [35: 
247]  ;  Goats  v.  Mtnick  T/iead  Go.  149  U.  8. 
562  [37  :  847].  Where  the  name  is  one  which 
has  previously  thereto  come  to  indicate  the 
source  of  manufacture  of  particular  devices, 
the  use  of  such  name  by  anotlier,  unaccom- 
panied with  any  precaution  or  indication,  in 
itself  amounts  to  an  artifice  calculated  to 
produce  the  deception  alluded  to  in  the  fore- 
going adjudications. 

Indeed,  the  enforcement  of  the  right  of  the 
pub!  ic  to  use  a  generic  name,  dedicated  as  the 
results  of  a  monopoly,  has  always,  where 
the  facts  required  it.  gone  hand  in  hand  with 
the  necessary  regulation  to  make  it  accord 
with  the  private  property  of  others  and  the 
requirements  of  public  policy.  The  courts 
have  always  in  every  such  case,  without  ex- 
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oeption,  treated  the  ODe  as  the  co- relative  or 
resultant  of  tlie  other. 

In  Fairbanks  v.  Jacobus,  14  Blatchf.  387 
(1877),  it  was  sought  to  restrain  the  defend- 
ant from  making  or  selling  an  imitation  of 
Fairbanks*  scales  and  from  casting  the  words 
** Fairbanks*  patent  upon  scales  so  made  in 
imitation  of  scales  oi  the  manufacture  of 
the  complainant^  Johnson,  J.,  held  (p.  841) 
that,  by  reason  of  the  expiration  of  the  pat- 
ents under  which  plaintiff  manufactured  his 
scales,  there  was  not,  in  the  acts  complained 
of,  any  invasion  of  the  plaintiff's  rights. 
The  court  said : 

**  Certainly,  if  the  words  'Fairbanks*  pat- 
ent* do  not  mean  to  assert  the  existence  of 
a  patent  securing  the  scales,  but  only  that 
thev  are  made  in  conformity  with,  and  em- 
body the  invention  of,  the  expired  Fairbanks' 
{patent,  the^  are  free  to  all  the  world.  What 
8  not  free  is  to  pretend  that  a  scale  Is  made 
by  one  person  which  is,  in  fact,  made  by 
another. " 

In  Singer  Mfg,  Co.  v.  Larsen,  8  Biss.  151 
(1878) .  it  was  sought  to  restrain  the  defendant 
189Jfrom  the  use  of  the  name  ***  Singer**  in 
connection  with  machines  manufactured  or 
■old by  him.  Drummond,J.,observed(p.  152)  : 

''On  a  machine  called  'The  Singer  Sewing 
Machine'  there  were  various  patents.  These 
patents  have  all  expired,  and  nothing  can 
therefore  be  claimed  under  them.  Other 
persons  cannot  be  prevented  from  manu- 
facturing a  machine  like  the  Sinirer  sewing 
machine,  and  which  may  be  calfed.  tp  dis- 
tinguish it  from  other  machines,  *SiEJger*s 
Sewing  Machine. '  If  a  sewing  machine  has 
acquired  a  name  which  designates  a  mechan- 
ism or  peculiar  construction,  parts  of  which 
are  protected  by  patents,  other  persons,  after 
the  expiration  of  the  patents,  have  the  ri^ht 
to  construct  the  machine  and  call  it  by  that 
name,  because  that  only  expresses  the  kind 
and  quality  of  the  machine.  ** 

But  in  upholdinp:  the  right  a  duty  was  also 
enloined,  the  court  adding: 

^ While  I  hold  that  the  defendant  is  not 
prevented  from  constructing  a  'Singer  Sew- 
ing Machine,'  still  he  cannot  be  permitted 
to  do  any  act  the  necessary  effect  of  which 
will  be  to  intimate  or  to  make  anyone  be- 
lieve that  the  machine  which  he  constructs 
and  sells  Is  manufactured  by  the  plaintiff. 
Neither  has  he  the  rifi^ht  to  use  any  device 
which  may  be  properly  considered  a  trade- 
mark, so  as  to  induce  the  public  to  believe 
that  his  machine  has  been  manufactured  by 
the  plaintiff;  and  therefore  I  shall  modify 
the  injunction  in  this  case  by  simpl v  requir- 
ing the  defendant  to  refrain  from  selling  any 
Singer  sewini;  machines  manufactured  by  any 
person  or  company  other  than  the  plaintiff, 
without  indicating  In  some  distinct  manner 
that  the  said  machines  were  not  manufactured 
by  the  Singer  Manufacturing  Company." 

In  Singer  Mfg.  Co.  v.Stanage,  6  Fed.  Rep. 279 
(1881),  Treat,  District  Judge,  said  (p.  280)  : 

*'The  plaintiff  and  its  predecessors  had,  in 
connection  with  others,  through  patents,  a 
monopoly  as  to  certain  sewing  machines 
known  as  the  *Sin^er  machines. '  When  these 
patents  expired  every  one  had  an  equal  right 


to  make  and  vend  such  machines.  If  the  pat- 
entees or  their  assignees  could  assert  suc- 
cessfully an  exclusive  right  to  the  name 
'Singer'  as  a  *tradenmrk,  tliey  would[15IO 
practically  extend  the  patent  indefinitely.'' 

The  court  entered  into  no  discussion  of  the 
limitations  resting  on  a  party  in.  the  use  of  a 
name  or  designation  dedicated  to  public  use 
because  the  facts  rendered  it  unnecessary,  the 
court  saying  (p.  282)  : 

** Sixth.  'The  distinctive  names  and  devices 
of  the  plaintiff  corporation  were  not  used  by 
the  defendant,  and  no  one  of  ordinary  in- 
telligence could  suppose  that  the  'Stewart* 
manufacture  was  the  manufacture  of  the 
plaintiff.  Each  had  its  distinctive  and  de- 
tailed names  and  devices,  so  that  there  was 
no  probability  that  the  machine  made  by  one 
would  be  mistaken  for  the  manufacture  of  ^e 
other. " 

In  Singer  Mfg.  Co.  v.  Riley,  11  Fed.  Rep. 
706  (1882),  where  a  suit  was  brought  to  re- 
strain the  use  of  the  word  "Singer"  by  the 
defendant  in  connection  with  sewing  ma- 
chines, the  preliminary  injunction  was  re- 
fused, following  the  decision  in  the  Stanage 
Case.  The  court  called  attention  to  the  fact 
that  the  word  "  Si  nger"  was  not  used  on  defend  - 
ant's  machines.  It  made  no  rulin&r  as  to  the 
duty  of  the  defendant  to  so  use  the  name 
**  Singer**  as  not  to  deceive,  because  it  found 
that  the  defendant's  devices  were  not  cal- 
culated to  mislead. 

In  Brill  v.  Singer  Mfg.  Co.  41  Ohio  St. 
127,  52  Am.  Rep.  74  (1884),  it  was  held 
(pp.  187  et  HQ.)  that  as  Singer  machines 
had  been  protected  by  patents  and  during  the 
existence  of  such  patents  became  known  and 
identified  in  the  trade  by  their  shape,  ex- 
ternal appearance,  or  ornamentation,  the  pat- 
entee could  not,  after  the  expiration  of  the 
patent,  prevent  others  from  usin^  the  same 
modes  of  identification,  In  machines  of  the 
same  kind,  manufactured  and  sold  by  them. 
It  was  also  held  that  Singer  machines  had  be- 
come known  to  the  public  by  a  distinctive 
name  during  the  existence  of  the  patent,  and 
that  anyone  at  the  expiration  of  the  patent 
might  make  and  vend  such  machines  and  use 
sucn  name. 

It  would  appear  that  the  name  ^  Singer**  had 
not  been,  directly  or  indirectly,  marked  upon 
the  machines.  It  might  also  be  inferred  from 
the  report  of  the  case  that  the  designation  of 
defendant's  machine  was  accompanied  by  a 
statement  as  to  *who  was  the  manufac  (|191 
turer.  At  all  events,  the  court  did  not  discuss 
the  obligation  of  the  defendant  to  avoid  mis- 
leading since,  under  the  facts,  the  question 
did  not  arise. 

In  Oally  v.  ColVs  Patent  Fire- Arms  Mfg. 
Co.  80  Fed.  Rep.  122  (1887),  it  was  held  that 
the  name  ** Universal,**  applied  by  a  patentee 
to  his  patented  printing  press,  upon  the  ex- 
piration of  the  patent,  could  not  be  appropri- 
ated by  the  inventor  as  a  trademark.  Ship- 
man,  J.,  said  (p.  122)  : 

"Any   manufacturer    who  uses  the  name 

now  does  so  to  show  that    he  manufsictures 

the  Gaily  press,  which  he  may  ri^'ht fully  do, 

and  does  not  represent  to  the  public  that  it 

I  is  getting  any  skill  or  excellence  of  work- 
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manship  which  Gaily  possessed,  and  does  not 
induce  it  to  believe  that  the  presses  are  manu- 
factured by  the  plaintiflP." 

The  machines  manufactured  by  the  defend- 
ant, upon  which  was-  stamped  the  name 
''Universal,''  also  bore  the  name  of  their 
maker. 

Merriam  v.  Ilollmiiay  Pub.  Co.  43  Fed.  Rep. 
450  (1890), involved  the  right  of  the  defend- 
ants to  use  the  words  "  Webster's  Dictionary" 
in  connection  with  a  reprint  of  the  1847  edi- 
tion of  that  work  upon  which  the  copyright 
had  expired.  Mr.  Justice  Miller,  in  the 
opinion  delivered  by  him,  said  (p.  451)  : 

"I  want  to  say,  however,  with  reference  to 
the  main  issue  in  the  case,  that  it  occurs  to 
me  that  this  proceeding  is  an  attempt  to  es- 
tablish the  doctrine  that  a  partj  who  has  had 
the  copyriglit  of  a  book  until  it  has  expired 
may  continue  that  monopoly  indefinitely, 
under  the  pretense  that  it  is  protected  by  a 
trademark  or  something  of  that  sort.  I  do 
not  believe  in  any  such  doctrine,  nor  do  my 
associates.  When  a  man  takes  out  a  copy- 
rij^ht  for  any  of  his  writings  or  works,  he 
impliedly  agrees  that,  at  the  expiration  of 
that  copyright,  such  writings  or  works  shall 

fo  to  the  public  and  become  public  property, 
may  be  the  first  to  announce  that  doctrine, 
but  I  announce  it  without  any  hesitation.  lif 
a  man  is  entitled  to  nn  extension  of  his  copy- 
right, be  may  obtain  it  by  the  mode  pointed 
out  by  law.  The  law  provides  a  method  of 
obtain  ins:  such  extension.  The  copyright 
law  gives  an  author  or  proprietor  a  monopoly 
192]of  the  sale  of  his  writings  *for  a  defin- 
ite period,  but  the  grant  of  a  monopoly  im- 
plies that,  after  the  monopoly  has  expired, 
the  public  shall  be  entitled  ever  afterwards 
to  the  unrestricted  use  of  the  book. " 

And  the  justice  further  observed  (p.  452)  : 

''The  contention  that  complainants  have 
any  special  property  in  'Webster's  Diction- 
ary* is  all  nonsense,  since  the  copyright  has 
expired.  What  do  they  mean  by  the  expres- 
sion 'their  book, '  when  they  speak  of  Web- 
ster*s  Dictionary?  It  may  be  their  book  if 
they  have  bought  it,  as  a  copy  of  Webster's 
Dictionary  is  my  book  if  I  have  bought  it. 
But  in  no  other  sense  than  that  last  indicated 
can  the  complainants  say  of  Webster's  Dic- 
tionary that  it  is  their  book." 

Although  the  right  to  use  the  words  was 
thus  adjudged,  the  duty  not  to  deceive  by 
the  method  of  their  employment  was  upheld 
and  enforced,  the  court  saying  (p.  451)  : 

**Now,  taking  all  these  allegations  togeth- 
er, there  may  he  some  evidence  of  a  fraudu- 
lent intent  on  defendants'  part  to  get  the 
benefit  of  the  reputation  of  the  edition  of 
Webster's  Dictionary  which  the  complain- 
ants are  publishing,  and  it  may  possibly  be 
that,  in  consequence  of  the  facts  averred,  the 
public  are  deceived, and  that  the  complainants 
are  damaged  to  some  extent.  We  think, 
therefore,  that  this  is  one  of  those  cases  where, 
as  the  facts  are  stated  in  the  complaint,  the 
interests  of  justice  would  be  best  subserved 
by  requiring  the  defendants  to  answer,  so  that 
there  may  be  a  full  and  fair  investigation  of 
the  law  and  facts  upon  a  final  hearing.'' 

In  Merriam  v.  Famaut  Shoe  d  C.  Go.  47 
Fed.  Rep.  411,  a  ruling  similar  to  that  an- 
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nounced  by  Mr.  Justice  Miller  was  made. 
But  although   the  right  to  use   the   wurds 
"  Webster's  Dictionary"  was  sustained,  the 
obligation  to  so  use  as  not  to  mislead  waa 
a^ain  stated,  Thayer,  J.,  saying  (p.  414)  : 

""It  is  unnecessary  at  this  time  to  determine 
what  form  of  relief  should  be  administered, 
if  the  allegations  of  the  bill  are  proved  on 
final  hearing.  It  may  be  that  some  change 
in  the  form  of  defendant's  circulars  and  ad- 
vertisements will  be  all  the  relief  that  the 
circumstances  of  the  case  fairly  want;  or  it 
may  be  that  the  proof  will  warrant  an  order 
that  the  defendant  place  a  notice  in  their 
book  that  it  is  a  reprint  *of  the  edition [193 
of  1847  of  Webster's  Dictionary,  with  such 
additions  as  they  may  have  made  to  it.  This 
is  a  matter,  however,  to  be  considered  on 
final  hearing,  when  the  exact  nature  of  the 
injury  and  The  causes  that  mislead  the  pub- 
lic are  ascertained.  It  is  sufilcient  to  say  at 
present  that,  on  the  showing  made,  the  com- 
plainants are  entitled  to  relief,  and  the  de- 
murrer to  the  bill  is  accordingly  overruled." 

The  principles  thus  maintained  by  the 
American  cases  are  also  supported  by  the 
English  decisions. 

In  Wheeler  d  Wilson  Mfg.  Co.  v.  Shakespear, 
39  L.  J.  Ch.  86  (1869),  Vice  Chancellor 
James  refused  to  enjoin  the  use  of  the  name 
of  Wheeler  &  Wilson  as  a  designation  in  ad- 
vertisements of  machines  dealt  in  by  the  de- 
fendant. The  advertisements  of  the  defend- 
ant clearly  indicated,  however,  that  the 
machines  in  (]|uestion  were  not  manufactured 
by  the  plaintiffs.     He  said  (p.  40)  : 

**I  could  not  restrain  the  defendant  from, 
using  the  words  'Wheeler  &  Wilson'  as  de- 
scriptive of  any  sewing  machine  other  than 
the  sewing  machine  manufactured  by  the* 
plaintiffs.  It  appeared  to  me  that  'Wheeler 
I&:  Wilson'  was  really  not  the  name  of  the 
manufacturer  or  the  name  of  the  company, 
either  abbreviated  or  otherwise,  but  the  name 
of  the  thinir  in  particular.  As  the  plaintiffs' 
bill  represents  it,  it  is  called  'The  Wheeler 
<&  Wilson  Sewing  Machine,'  and  there  being 
no  other  designation  for  this  particular  ma- 
chine, one  can  easily  understand  that  that 
was  the  name  of  the  patentee  or  the  person 
who  at  one  time  had  the  patent,  for  I  take  it 
that  Wheeler  &  Wilson  are  not  really  the- 
patentees'  names,  because  the  allegation  in 
the  bill  is  that  they  became  entitled  to  the 
letters  patent.  It  seems  to  me  that  the  name 
'Wheeler  &  Wilson'  machine  has  come  to 
signify  the  thing  manufactured  according  to 
the  principle  of  that  patent.  That  being  so, 
I  cannot  restrain  anvhody,  after  the  expira- 
tion of  the  patent,  from  representing  his  ar- 
ticle as  being  the  article  which  was  so  pat- 
ented. A  man  cannot  prolong  his  monopoly 
by  saying  'I  have  got  a  trademark  in  the  uame- 
of  a  thing  which  was  the  subject  of  the  pat- 
ent,'  and  therefore  to  that  extent  I  think 
the  plaintiffs  are  not  entitled  to  the  relief 
thev  ask  " 

♦In  Cheatin  v.  Walker,  L.  R.  5  Ch.  [194 
Div.  850  (1877),  it  was  held  that  the  trade- 
mark  or  label  of  the  defendant,  .which  fully 
stated  that  a  filter  to  which  it  was  attached, 
upon  which  the  patent  had  expired,  was  made 
by  him,  did  not  infringe  the  trademark  or  la- 
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he\  of  the  complainant,  who  had  succeeded  to 
the  righu  of  the  original  patentee.  In  the 
court  of  appeals  James,  L.  J.,  said  (p.  863)  : 
**It  is  clear  that  on  the  expiration  of  this 
patent  it  was  open  to  all  the  world  to  manu- 
lacture  the  article  which  had  been  patented  ; 
that  is  the  consideration  which  the  inventor 

S'ves  for  the  patent.  The  invention  becomes 
en  entirely  publicijuri9.  The  plaintiff,  and 
«l80  the  defendants,  had  a  right  to  tell  the 
world  that  thej  were  making  the  article  ac- 
cording to  the  expired  patent,  and  both  par- 
ties have  done  this.  It  is  impossible  to  allow 
«  man  to  prolong  his  monopoly  by  trying  to 
turn  a  description  of  the  article  into  a  trade- 
mark. Whatever  is  mere  description  is  open 
to  all  the  world.  In  the  present  case  the 
plaintiff's  label  was  nothing  more  than  a 
description,  and  he  cannot,  therefore,  have 
protection  for  it  as  a  trademark." 

Bagalley,  L.  J.,  said  (p.  865)  : 

*'The  vice  chancellor  thought  that  the 
words  *Cheavin's  patent'  were  calculated  to 
deceive  tlie  public.  But  'Clieaviu's  patent' 
is  a  correct  description  of  the  principle  ac- 
cording to  which  the  article  was  made,  and 
there  follows  a  distinct  statement  that  it  was 
manufactured  by  Walker,  Briglitman,  &  Co. 
Therefore  on  this  ground  also  the  case  made 
by  the  plaintiff's  claim  fails." 

In  Linoleum  Mfg,  Co.  v.  Nairn,  L.  R.  7 
€h.  Div.  834  (1878),  where  the  right  to  the 
exclusive  use  of  the  word  ** linoleum"  was 
asserted,  the  sut>stance  to  which  the  name 
waa  attached  having  been  covered  by  patents 
which  had  expired.  Fry.  J.,  said  (p.  836)  : 

''In  the  first  place,  the  plaintiffs  have  al- 
leged and  Mr.  Walton  has  sworn  that,  hav- 
ing invented  a  new  substance,  namely,  the 
tolidified  or  oxidized  oil,  he  gave  to  it  the 
Dame  of  'linoleum, '  and  it  does  not  appear 
that  any  other  name  has  ever  been  given  to 
195]  this  substance.  It  appears  that  *the 
defendants  are  now  minded  to  make,  as  it  is 
Admitted  they  may  make,  that  substance.  I 
want  to  know  what  they  are  to  call  it.  That 
Is  a  Question  I  have  asked,  but  I  have  re- 
ceived no  answer;  and  for  this  simple  reason 
that  no  answer  could  be  given,  except  that 
they  must  invent  a  new  nnme.  I  do  not  take 
that  to  be  the  law.  I  think  that  if  *  lino- 
leum' means  a  substance  which  may  be  made 
by  the  defendants,  tlie  defendants  may  sell  it 
by  the  name  which  that  substance  bears.  .  .  . 
In  my  opinion  it  would  be  extremely  dif- 
ficult for  a  person  who  has  been  by  right 
of  some  monopoly  the  sole  manufacturer  of 
a  new  article,  and  has  given  a  new  name  to 
the  new  article,  meaning  that  new  article  and 
nothing  more,  to  claim  that  the  name  is  to  be 
attributed  to  his  manufacture  alone  after  his 
competitors  are  at  liberty  to  make  the  same 
article." 

As  the  article  manufactured  by  the  defend- 
ant was  clearly  marked  with  the  source  of 
manufacture,  the  case  was  not  one  requiring 
the  enforcement  of  the  duty  to  designate  the 
origin  of  the  manufacture,  but  the  court  also 
•aid  (p.  887)  : 

"If  I  found  they  were  attempting  to  use 
that  name  in  connection  with  other  parts  of 
the  trademark,  so  as  to  make  it  appear  that 
tlie  oxidized  oil  made  by  the  defendants  was 


made  by  the  plaintiffs,  of  course  the  case 
would  t)e  entirely  different. 
It  appears  to  me,  therefore,  that  there  has 
been  neitlicr  infringement  of  any  essential 
part  of  the  plaintiffs'  trademark  nrr  any  at- 
tempt on  the  part  of  the  defendants  to  rep- 
resent the  goods  which  they  intended  to  sell 
as  goods  made  by  the  plaintiffs."     (p.  888). 

Nor  is  there  anything  in  the  Scotch  case 
of  Singer  Mfg.  Co.  v.  Kimball,  1 1  Ct.  Sess. 
8d  cd.  $  267,  or  the  English  cases  of  Singer 
Mfg.  Co.  V.  Wilson,  L.  R.  8  App.  Cas. 
376.  reversing  L.  R.  2  Ch.  Div.  434,  and 
Singer  Mfg.  Co.  v.  Looq,  L.  R.  8  App.  Cas. 
15,  L.  R.  18  Ch.  Div.  412,  which  in  any  way 
contravenes  the  doctrines  heretofore  stated. 
In  the  Kimhall  Case  the  fact  that  there  had 
been  no  patents  in  England  was  expressly 
referred  to,  the  court  findinc  that  for  many 
years  prior  to  1870  machines  like  Singer  ma- 
chines had  been  'manufactured  under  [106 
various  names  in  England  and  Scotland  by 
other  parties  than  the  Singer  Company.  It 
was  upon  these  facts  that  the  court  based 
the  right  of  the  Singer  Company  to  an  ex- 
clusive trademark  in  the  name.  Indeed,  Lord 
Ardmillon  (p.  276)  expressly  declared  that 
he  regarded  the  facts,  above  stated,  as  dis- 
tinguishing the  case  from  WheeUr  d  Wilson 
Mfg.  Co.  v.  Shakesj^ar,  89  L.  J.  Ch.  86. 

This  distinction  is  also  true  of  Singer  Mfg. 
Co.  V.  Wilson  and  Singer  Mfg.  Co,  v.  Loog, 
supra.  In  neither  was  there  a  claim  of  a 
generic  description  as  a  consequence  of  a 
monopoly,  and  it  becomes,  therefore,  need- 
less to  review  these  cases  at  length.  It  may, 
however,  be  said  that  l>oth  these  cases  recog- 
nize the  right  of  a  party  in  his  advertisini; 
matter  to  state  that  his  machines  were  con- 
structed upon  the  Singer  system  or  model. 

The  contention  a<lvanced  by  the  complain- 
ant that  his  right  to  the  exclusive  use  in  the 
name  **  Singer,  "after  the  expiration  of  the  pat- 
ents, although  that  name  became  the  generic 
description  of  the  machines  during  the  mo- 
nopoly, is  in  accord  with  the  law  of  France, 
is  without  foundation.  On  the  contrary,  the 
French  writers  and  courts  recognize  the  doc- 
trine to  be  substantially  like  that  which  it 
enforced  in  America  and  England.  Braun, 
Maroues  de  Fabrique,  ^  68.  p.  283,  says : 

**lhe  question  is  not  whether  an  inventor 
can  attribute  to  his  patented  invention  a  par- 
ticular designation  which  remains  the  ex- 
clusive property  of  the  patentee  by  the  same 
title  and  for  as  long  a  time  as  the  invention 
itself.  This  is  evident,  for  without  this  right 
existing  in  the  patentee  his  patent  would  bo 
in  certain  respects  illusory.  But  at  the  ex- 
piration of  the  patent  does  the  designation 
fall  into  the  public  domain  with  the  patented 
invention?  Does  the  patented  thing  lose  the 
right  to  be  solely  individualized  in  favor  of 
the  inventor  by  the  designation  which  up  to 
that  time  has  served  as  its  mark.  Three 
theories  present  themselves." 

After  fully  stating  these  three  different 
points  of  view  the  author  adds: 

**To  resume,  the  three  systems  may  be 
formulated  ad  follows:  1st.  The  designa- 
tion of  the  thing  patented  becomes  public 
property  on  the  expiration  of  the  patent. 
2d.     The  patentee  retains  in  every  case  the 


1805L 


SiNOER  Manufactubiko  Co.  y.  JuMB  Manufacturing  Co. 


197-1  {9 


«o1e  uae  to  the  designation,  after  the  expira- 
tion of  his  monopoly,  if  he  had  deposited  the 
name  [as  a  lei^al  trademark]  before  the  ex- 
piration of  tlie  patent.  8d.  The  designation 
continues  to  belong  to  tlic  patentee  in  every 
case  but  one,  if  the  name  given  to  the  product 
has  become  the  only  and  necessary  designa- 
tion of  tlie  patented  article.  We  think  there 
can  be  no  liesitation  in  pronouncing  in  favor 
of  the  third  proposition,  except,  however, 
that  it  requires  to  be  completed  by  a  second 
exception,  which  is  that  the  name  is  also 
public  property  if,  in  the  interval  which  has 
•elapsed  between  the  expiration  of  the  patent 
and  the  deposit  of  the  trademark,  the  inventor 
Las  allowed  the  designation  to  become  public 
property. " 

Pouiflet.  Brevets  d'Invention,  Nos.  827. 
328,  pp.  278,  270,  reviews  the  opinions  of 
the  commentators  and  the  decisions  of  the 
courts  as  follows: 

''The  expiration  of  a  patent  lia'S  for  its 
natural  effect  to  permit  every  one  to  mnke 
and  sell  the  object  patented ;  and  it  has  also 
for  effect  to  authorize  every  one  to  sell  it  by 
the  designation  given  it  by  the  inventor,  but 
apoD  the  condition  in  every  case  not,  in  so 
<loing,  to  carry  on  unfair  competition  in  busi- 
ness [Concurrence  D6  Loyal  J  against  him. 
Without  this,  say  Pecard  &  01  in,  the  mo- 
nopoly would  be  indefinitely  prolonged  be- 
cause, in  commerce,  one  could  not  recognize 
the  thing  produced  by  the  invention  under 
any  other  designation  than  that  given  during 
the  life  of  the  patent.  However,  the  question 
is  not  without  difficulty  when  the  name  of 
the  inyentoi  enters  into  the  designation  of 
the  product.  ...  In  such  case  the  court 
ehould  not  allow  third  persons  to  employ  the 
Dame  of  the  inventor,  but  with  extreme  cau- 
tion and  by  taking  the  most  rigorous  meas- 
ures to  prevent  a  confusion  as  to  the  origin 
of  the  product,  which  it  would  be  very 
•easy  to  abuse.  It  has  been  adjudged  con- 
formably to  these  principles  (Paris,  20th  of 
January  (1844),  Trib.  Comm.  ;  Seine.  22d  of 
December  (1858)  :  Trib.  Comm.  ;  Seine,  28tb 
of  July  (1858)  ):  Ist.  That  the  denomination 
under  which  a  patented  article  is  designated 
by  the  in  vcntor  falls  into  the  publ  ic  domain  at 
198]*the  same  time  as  the  invention,  at  least 
when  this  denomination  has  been  drawn  from 
common  language  and  does  not  reproduce  the 
name  of  the  inventor  himself,  nevertheless 
the  right  to  announce  the  product  under  the 
«amc  denomination  affixed  to  it  by  the  in- 
ventor does  not  ^o  to  the  extent  of  allowing 
Its  sale  with  the  plates,  or  stamps,  or  metal- 
lic paper,  or  tickets,  or  the  manner  of  secur- 
ing it,  or  the  envelopes  or  form  or  color  an- 
alogous to  that  used  In  such  a  way  as  to  cause 
appearances  of  deception.  Nancy.  7th  of 
July  (1854)  2  Verly.  Sir.  (1855).  581.  2d. 
That  when  an  loyention  falls  into  the  public 
•domain.  It  eotert  with  the  name  which  the 
Inventor  has  giyen  It,  and  he  cannot  preyent 
a  person  from  employing  this  designation ; 
thus,  the  inventor  of  the  'harmonium'  was 
not  allowed  after  the  expiration  of  his  patent 
to  prevent  others  from  making  this  instru- 
ment and  selling  It  under  the  name  which 
"bad  been  given  to  It.  Paris,  80th  December 
(1859)  ;  PatUille  (1869),  414.    8d.  That  the 
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patented  invention  falling  into  the  publlo 
domain  can  be  advertised  and  sold  by  the 
designntioa  given  to  it  by  the  inventor,  even 
when  the  name  of  this  last  person  figures 
therein.  If  by  usage  and  by  the  act  of  the 
inventor  his  name  has  become  the  necessary 
element  to  designate  the  product,  it  is  essen- 
tial, however,  tTmt  the  competitors  of  the  in- 
ventor avoid  all  confusion  which  can  induce 
tlie  public  into  error  as  to  the  origin  of 
tlie  products. **  Cassation,  81st  of  January 
(1860),  Cliarpentier. 

The  same  author  again  says: 

**  In  principle  a  surname  is  inalienable  and 
each  one  keeps  the  imprescriptible  ownership 
in  it.  We  know,  however,  that  when  the 
name  of  the  inventor  has  become  the  designa- 
tion of  the  thing  patented,  it  belongs  to  every 
one,  at  the  expiration  of  the  patent,  to  make 
use  of  this  designation.**  Pouillet,  Brevets 
d'Invention,  §  839,  p.  280. 

The  French  decision  mainly  relied  on  by 
the  plaintiff  in  error  is  that  relating  to  the 
use  of  the  surname  Bully  in  a  toilet  prepara- 
tion known  as  the  "Vinegar  of  Bully,  but 
the  facts  upon  which  the  case  was  decided  are 
misapprehended.  In  that  case  the  sole  ques- 
tion was  whether  the  surname  ** Bully"  had 
been  either  expressly  or  tacitly  dedicated  by 
•him  to  the  public  by  connecting  it  with  [199 
his  preparation.  The  court  of  cassation  rested 
its  decree  upon  the  finding  of  fact  by  the 
court  below,  which  was  conclusive  on  it,  that 
no  such  association  of  the  name,  by  ei titer 
the  express  or  tacit  consent  of  Bully,  had  ever 
taken  place.  We  excerpt,  brietly,  the  lan- 
guage of  the  court  of  cassation  as  reported  in 
the  Dictionary  of  De  Marnfy,  vol.  1,  p.  11 : 

**  Whereas,  without  doubt,  the  methods  of 
manufacture  of  a  patented  product  fall  into 
the  public  domain  after  tlie  expiration  of  the 
patent,  but  it  is  otherwise  as  to  the  name  of 
the  inventor,  and  that  this  rule  suffers  no  ex- 
ception, except  in  the  case  where,  either  by 
long  usage  or  in  consequence  of  a  consent 
either  expressly  or  tacitly  given  by  the  in- 
ventor, his  surname  having  become  the  sole 
usual  designation  of  his  invention,  it  is  em- 
ployed to  indicate  the  mode  or  the  system  of 
manufacture  and  not  the  origin  of  the  par- 
ticular manufacture.  Whereas,  it  is  declared 
by  the  judgment  appealed  from  that  Claude 
Bully  has  never  manifested  an  intention  to 
indissolubly  bind  up  or  unite  his  name  for 
the  benefit  of  his  invention,**  etc.,  etc. 

And  the  same  distinction  controlled  the  case 
of  Howe,  where  the  French  courts  enjoined 
the  use  of  that  name  on  a  sewing  machine. 
There  the  court,  as  a  basis  of  its  decree,  used 
the  followimr  languaee:  "^And  whereas, 
they  [Howe  and  his  heirs]  did  not  take  pat- 
ents in  France  for  the  invention  and  their 
improvements,  which  have  therefore  fallen 
into  the  public  domain,**  and  have  "never, 
either  expressly  or  tacitly,  abandoned  the 
right  to  aflSx  his  name  [that  of  Howe]  to 
the  products  of  the  invention.** 

The  result,  then,  of  the  American,  the 
English,  and  the  French  doctrine  universally 
upheld  is  this,  that  where,  during  the  life 
or  a  monopoly  created  by  a  patent,  a  name, 
whether  it  be  arbitrary  or  be  that  of  the  in- 
yentor,  has  become,  by  his  consent,  either  ex- 
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press  or  tacit,  the  1dcTitif3Mng  and  generic 
Dame  of  the  thing  patented,  this  name  passes 
to  the  public  with  the  cessation  of  the  mo- 
nopoly which  the  patent  created.  Where  an- 
other avails  himself  of  this  public  dedication 
to  make  tlie  mach i ne  and  use  the  generic  desig • 
200]  nation,  he  *can  do  so  in  all  forms,  with 
the  fullest  liberty,  by  affixing  such  name  to 
the  machines,  by  referring  to  it  in  advertise- 
ments, and  by  other  means,  subject,  however, 
to  the  condition  that  the  name  must  be  so 
used  as  not  to  deprive  others  of  their  rights 
or  to  deceive  the  public,  and,  therefore,  that 
the  name  must  be  accompanied  with  such  in- 
dications that  the  thing  manufactured  is  the 
work  of  the  one  makinir  it  as  will  unmis- 
takably inform  the  pubfic  of  that  fact. 

It  remains  only  to  apply  these  legal  con- 
clusions to  the  facts  already  recapitulated. 
Of  course,  from  such  application  all  claim 
of  right,  on  the  part  of  plaintiff  in  error,  to 
prevent  the  use  of  the  name  "Singer"  is  dis- 
pelled. This  leaves  only  two  questions: 
First,  whether  that  name  as  used  in  the  cir- 
culars and  advertisements  of  the  defendant  is 
accompained  with  such  plain  information  as 
to  the  source  of  manufacture  of  the  machines 
by  them  made  as  to  make  these  circulars  and 
advertisements  lawful  ;  and,  second,  whether 
this  also  is  the  case  with  the  use  of  the  word 
**Singer"on  the  machines  which  the  defendant 
makes  and  sells.  As  to  the  first  of  these  in- 
quiries, the  proof  shows  that  the  circulars 
were  so  drawn  as  to  adequately  indicate  to 
any  one  in  whose  hands  they  may  have  come 
that  the  machines  therein  referred  to  were 
made  by  the  June  Manufacturing  Company, 
and  not  by  the  Singer  Company.  We  there- 
fore dismiss  the  circulars  from  view.  As  to 
the  advertisements,  without  going  Into  de- 
tails, some  of  those  offered  in  evidence  were 
well  calculated  to  produce  the  impression  on 
the  public  that  the  Singer  machines  referred 
to  therein  were  for  sale  by  the  June  Manu- 
facturing Company,  as  the  agent  or  repre- 
sentative of  the  Singer  Company. 

On  the  second  question  the  proof  also  is 
clear  that  there  was  an  entire  failure  on  the 
part  of  the  defendant  to  accompany  the  use 
of  the  word  "Singer, "on  the  machines  made 
and  sold  by  him,  with  sufficient  notice  of 
their  source  of  manufacture,  as  to  prevent 
them  from  beinc  bought  as  machines  made 
by  the  Singer  Afanufacturin&r  Company,  and 
thus  operate  an  injury  to  private  rights  and 
a  deceit  upon  the  public.  Indeed,  not  only 
the  acts  of  omission  in  this  regard,  but  the 
things  actually  done,  give  rise  to  the  over- 
201]  whelming  implication  that*the  failure 
to  point  to  the  origin  of  manufacture  was  in- 
tentional, and  that  the  system  of  marking  pur- 
sued by  the  defendant  had  the  purpose  of  en- 
abling the  machines  to  be  sold  to  the  general 
public  as  machines  made  by  the  Singer  Com- 
pany. 

The  marks  on  the  machines  are  found  on 
the  oval  plate  and  on  the  device  cast  in  the 
leg  of  the  stand.  On  the  first  of  these  (the 
oval  plate)  the  words  **  Improved  Singer"  are 
found  in  prominent  letters,  unaccompanied 
by  anything  to  indicate  that  the  machines 
•were  manufactured  by  the  June  Company, 
except  the  words  "J.  M.  Co."  and  the  mono- 
ISO 


gram  "  J.  Mfg.  Co. "    The  shape  of  the  plate» 
Its  material,  the  position  in  which  it  was 
placed  upon  the  machines,  its  size,  its  color, 
the  prominence  gi  veu  to  the  words  **  Improved 
Singer,"  all  could  have  conveyed  but  one  im- 
pression to  one  not  entirely  familiar  with 
the   exact  details  of   the  device   upon    the 
Singer  Company's  plates,  and  that  is  that  the 
machine  was  one  coming  from  the  factory  of 
the  Singer  Company.     So,  in  the  second  (the 
device  cast  in  the  legs  of  the  stand),  the  word 
** Singer"  alone  without  any  qualification  is 
there  found  In  bold  relief,  and  above  this  the 
words  "I.   S."  and  in  small  letters  "J.  Mfg. 
Co."    The  similarity  between  the  letter  J. 
and  the  letter  S.,  the  failure  to  state  in  full 
the   name  of  the  manufacturer,   the  general 
resemblance  to  the  device  of  the  Singer  Com- 
pany, the  place  where  it  was  put,  which  had 
no  necessary  connection  with  tiie  structure 
or  working  capacity  of  the  machines,  and 
the  prominence  of  the  casting  of   the  word 
"Singer"  in  comparison  with  the  other  mark, 
bring  out  in  the  plainest   way  the  purpose 
of  suppressing  knowledge  of  the  actual  manu- 
facturer and  suggesting  that  it  was  made  by 
the  Singer  Company.     It  is  significant  of  the 
fraudulent  purpose  of  the  defendant  that  tho 
device  which  the  Singer  Company  cast  in 
the  legs  of  its  machines  was  only*  by  them 
adopted  after  the  expiration  of  the  patents 
and  the  resulting  cessation  of  the  monopoly, 
and  for  the  avowed  purpose  of  distinguisliing 
their  machines  from  others  which  had  come 
upon  the  market,  and  therefore  the  colorable 
imitation  which  the  defendant  immediately 
proceeded  to  make  had  no  necessary  connection 
with  the  right  to  make  machines  according  to 
the  Singer  system  *and  to  call  and  sell  [202 
them  as  Singer  machines  in  consequence  of 
their  dedication  to  the  public.     But  there  are 
other  circumstances  in  the  record  wliich  throw 
light  upon   the  facts  which    we  have  just 
stated,  and  lend  to  them  an  increased  signifi- 
cance.    On  the  plate  of  the  Singer  machines 
there  was  plainly  marked  a  number,  which 
the  proof  shows  had  run  with  relatively  ac- 
curate consecutiveuess  from  the  beginning. 
These  numbers,  as  a  result  of   the  vast  de- 
velopment of    the   business  of    the    Singer 
Company  and  the  enormous  number  of  New 
Family  machines  sold  by  them,  ran  into  the 
millions.     The  defendant,    who  was  in  the 
commencement  of  his  business,  at  once  began 
also  to  number  his  machines  in  the  millions, 
thereby  conveying  the  obvious  impression 
that  they  were  the  result  of  a  manufacture 
long  established,   and  as  they  were  marked 
"Singer"  suggesting,  by  an  irresistible  im- 
plication, that  they  were  machines  made  by^ 
the  Ringer  Company.     There  is  an   attempt 
in  the  evidence  to  explain  this  fact  by  the 
statement  that  it  was  the  habit  of  sewing  ma- 
chine makers  to  add  three  figures  to  the  actual 
number  of  machines  by  them  made,  but  the 
proof  does  not  sustain  the  explanation,  and 
if  it  did,  it  amounts  to  but  the  contention, 
that  the  commission  of  a  fraud  should  be  con- 
doned because  others  were  guilty  of  similar 
attempts  to  deceive.    There  is  another  signifi- 
cant fact.     On  the  machines  made  by   the 
Singer  Company  there  was  a  tension  screw. 
This  screw  on  the  Singer  machines  served  k 
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useful  mechanical  purpose,  and  did  not  pass 
in  to  the  public  domain  with  the  expiration 
of  the  fundamental  patents,  because  specially 
covered  by  a  subsistinc:  patent.  The  defend- 
ant in  making  his  machines  placed  thereon  a 
dummy  screw,  serving  no  mechanical  pur- 
pose whatever,  and  which  could  have  had  no 
object  but  that  of  producing  the  Impression 
that  his  machine  was  made  by  the  Singer 
Company. 

There  remains  only  for  examination  the 
second  proposition,  that  is : 

Seeond,  Tiis  alleged  violation  of  the  specific 
trademark  of  the  compUiinant  op  the  device 
found  an  the  defendant's  madiine  and  by  tlie 
ttse  of  the  uord  **  Singer. " 

This  question  is  necessarily  involved  in  and 
203]determined  bv  *the  foragoing  considera- 
tions. There  can  T)e  no  doubt,  if  the  right 
to  use  the  word  **  Singer"  did  not  exist,  that  the 
plate  and  the  device  cast  in  the  leg  of  the  de- 
fendant's machine  would  be  a  plain  infringe- 
ment of  the  specific  trademark  of  the  Singer 
Company.  There  can  also  be  no  doubt  that 
the  marks  used  by  the  defendant  would  not 
constitute  a  specific  infringement  unless  they 
contained  the  word  *'Singer"or  a  representation 
equivalent  in  the  public  mind  to  tliat  word. 
Il  follows  that  the  marks  used  by  the  defend- 
ant become  only  an  infringement  from  the 
fact  that  each  of  them  contained  and  embodied 
the  word  •'Singer.**  But  the  word  **  Singer",  as 
we  have  seen,  had  become  public  property, 
and  the  defendant  had  a  right  to  use  it. 
Clearly,  as  the  word  "Singer"  was  dedicaUBd 
to  the  public,  it  could  not  be  taken  by  the 
Singer  Company  out  of  the  public  domain 
by  the  mere  fact  of  using  that  name  as  one 
or  the  constituent  elements  of  a  trademark. 
In  speaking  of  a  mark  containing  com- 
posite words,  some  of  which  become  dedi- 
cated to  public  use,  others  of  which  are  not, 
Braun  in  his  Trait6  des  Marques  de  Fab- 
rique,  No.  135,  pp.  854,  355,  says:  "The sur- 
name, says  a  judgment  of  the  court  of  Paris, 
is  property  in  the  most  necessary  and  in  the 
most  imprescriptible  sense.  Paris,  18th  of 
November  (1875)  Pattallle.  Does  this  mean 
that  a  mark  composed  of  a  name  can  never 
be  lost?  The  courts,  on  the  contrary,  have 
decided  that  two  elements  which  compose  a 
name,  that  is,  the  surname  of  the  individual 
or  the  firm  upon  the  one  side  and  its  tracing 
or  distinctive  form  [in  a  trademark]  are 
susceptible  of  falling  into  the  public  domain 
together  or  separately.  In  this  last  case, 
the  exclusive  right  to  the  trademark  may  sur- 
vive the  exclusive  right  to  the  name  and 
vice  versa.  Thus  one  may  keep  the  exclusive 
right  to  the  use  of  the  name,  while  the  re- 
mainder of  the  mark  will  belong  to  every 
one." 

The  right  to  use  the  word  "  Singer, "  which 
caused  the  imitative  infringement  in  the  de- 
vice, being  lawful,  it  is  plain  that  the  in- 
fringement only  resulted  from  the  failure 
to  plainly  state,  along  with  the  use  of  that 
word,  the  source  of  manufacture,  and  there- 
fore this  branch  of  the  Question  is  covered 
by  the  same  legal  principle  by  which  we 
have  determined  the  other. 
204]*It  follows, therefore,  that  the  judgment 
below,  which  recognized  the  right  of  thede- 
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fendant  to  make  or  vend  sewing  machines  In 
the  form  in  which  they  were  made  by  him-^ 
that  is,  like  unto  the  machines  made  upon 
the  principles  of  the  Singer  system — with 
the  use  of  the  word  **  Singer,  "without  a  plain 
and  unequivocal  indication  of  the  origin  of 
manufacture,  was  erroneous. 

Therefore  the  decree  below  must  be  reversed  and 
the  cause  be  remanded,  with  directions  to  en- 
ter a  decree  in  favor  of  complainant,  with 
costs,  perpetually  enjoining  the  defendant, 
its  agents,  servants,  and  representatives,  first, 
from  using  the  word  "Singer"  or  any  equiv- 
alent thereto,  in  advertisements  in  relation 
to  sewing  machines,  without  clearly  and 
unmistakably  stating  in  all  said  advertise- 
ments that  the  machines  are  made  by  the 
defendant,  as  distinguished  from  the  sew- 
ing machines  made  by  the  Singer  Manufact- 
uring Company;  second,  also  perpetually 
enjoining  the  defendant  from  marking  upon 
sewing  machines  or  upon  any  plate  or  device 
connected  therewith  or  attached  thereto  the 
word  "Singer,  "or  words  or  letters  equivalent 
thereto,  without  clearly  and  unmistakably 
specifying  in  connection  therewith  that  such 
machines  are  the  product  of  the  defendant 
or  other  manufacturer,  and  therefore  not  the 
product  of  the  Singer  Manufacturing  Com- 
pany. And  the  decree  so  to  be  entered  must 
also  contain  a  direction  for  an  accounting 
by  the  defendant  as  to  any  profits  which  may 
have  been  realized  by  it,  because  of  the 
wrongful  acts  by  it  committed. 

And  it  is  so  ordered. 


SINGER  MANUFACTURING  COM-  [205 

PANY,  Appt, 

V. 

GEORGE  P.  BENT. 
(See  8.  C.  Reporter's  ed,  206-207.) 

Violation  of  trademark  and  tradename. 

The  letteriniir  "New  york  8.  M.  Mfjr.  Co.,"  cop- 
responding  in  size  and  style  of  letters  with  the 
letteriDR  ''The  Sinfrer  M&utg,  Co."  on  the.  brass 
plates  of  the  latter  company  cannot  lawfully  be 
used  on  sewing  machines  similar  to  tbo6ex>f  the 
Singer  Company,  by  a  company  bearing  the  for- 
mer name,  although  it  does  not  employ  the  name 
**Singer,"  when  the  position  and  size,  as  well  a» 
the  inscription  found  on  the  plate,  are  imitations 
of  thc^e  used  by  the  Singer  Company,  and  are  cal- 
culated to  deceive  the  public  as  to  the  source  of 
the  manufacture. 

[No.  7.] 

Argued  January  P,  /(?,  1894.  Ordered  for  Re- 
argument     January    J6,    7S94.      Reargued 

October  16, 17,  1894.     Decided  May  18, 1896. 

- 

Note.— ^<  to  when  an  injwiction  will  />e  gmnted 
retitrainino  ihe  unauthorized  use  <>/  trademarks^ 
see  note  to  McLean  v,  Fleming.  24:  h2S. 

As  to  trademarh,  right  to:  xchat  may  he;  trajisfer 
of:  infringement,— Bee  note  to  Coats  v.  Merrick 
Thread  Co.  37: 847. 

As  to  trademark,  right  to:  v^hnt  may  t)e:  infringe* 
went:  atsignment:  when  protested;  miHrcprcHentO' 
lion  in:  use  of  name:  remedy  in  equity:  injunction.'^ 
see  note  to  Lawrence  Mfg.  Co.  y.  Tennessee  Mfg. 
Co.  84: 907. 
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APPEAL  from  fulprree  of  Ibe  Circuit  Court '  wdtd  by  the  wordi  "New  Totk,"  although 
of  ILt'  United  Stnies  for  tl>e  KortliFru  Dia- 1  there  niis  do  such  compsnv,  aod  Ibedetendiinl 
Irict  of  Illinois  ID  favor  of  ttie  (lefeDdaat,  I  ba<l  no  Iflclory  or  oltice  Ibtre,  buldid  biisinesa 
■Georire  P.  Bini.  in  asuit  inequlry  broiiebl  by  in  Chicago,  and  bouehi  iu  thai  ciiy  from 
Xbe  Singer  ManuFacluriog  CooipaDj  for  an  the  June  Mao u fact ii nog  CompaDj  the  mH' 
JujunctioD  to  ret-lroio  tbe  use  by  defendant  in  chines  upoo  ivbicb  be  put  [be  murks  in 
lis  bufiiDt'Ss  of  a  Irademark  or  Iradenume  and  '  question.  There  is  do  doubt  that  the  marks 
for  au  accouniitig  forihe  profiia  received  by  were  fmiia'ions  of  Ihose  used  by  the  Singer 
defeDdauI.  llfztTted.  and  cause  rcmandeu  Ciimpanv  and  were  intended  to  deceive,  and 
with  directions  to  enter  a  decree  in  favor  ol  weie  ma'de  only  seemingly  different  to  afford  a 
plalntilT.  and  perpetually  enjuining  tlie  de-  plausible  prelext  for  asserting  that  tliey  were 
fendant.  and  foran  accdUtitof  the  profits,  etc    not  illegal  iniitntions.  alihougb  they  nere  so 

See  same  case  bclonr.  41  Fed.  Rep.  214.  cloaelv    imitative   as   to  deceive   Ibe   public 

The  fact!  are  staled  in  the  opinion.  The  (fefendsDi  therefore  must  be  treated  aa  if 

Meerrt.    X>awrenca   Hiixwell.   Jr.,  and    he  bad  actually  used  the  Sinper  murks.     So 
Charles  K.  Offleld  for  appellant.  trealiuf:  btm.  however,  we  should  be  obliged 

Mr.  Wallace  Heckman  for  appellee.  to  allow  (lie  use  of  the  name  "  tSiiiKer."  since 

that  name,  as  we  have  already  held  iu  (be  ca^e 

Hr.  Justice  White  delivered  the  opinioQ  of    jusi  decided,    fell  into  the  dotnaio  of  thiDgs 
tbe  court :  public,  subject  to  the  coDditinnon  the  one  who 

The  pleadings  here  are  substantially  similar  used  it  to  make  an  honest  disclosure  of  the 
to  ihiisc  in  tbe  cose  of  the  Singer  Manufactur-  source  of  manufaciuie.  This  rule  coDlrol* 
Ing  Company  against  tbe  June  Manufncluring  and  U  applicable  to  this  case,  and  rendera 
Conipany,  atid  tbe  testimony  in  that  case,  in  so  oeccssarv  a  reversal  of  tbe  decree  below. 
far  BB  a|)plicalile,  was  by  stipulHlion  used  io  *StfotlojrstliailhfdecTabctoirmuttbere\Z01 
this.  Snme  additional  testimony  was,  bow-  twrc^HndtbecnuscbeiemaDded.u'ilhdirectinns 
ever,  introduced  be)>ring  upon  tbe  particular  to  euler  a  decree  in  favorol  cumplainanl.  wilb 
alleged  wrongiloin^bcre  complained  of.  The  costs,  perpetually  enjoining  tbe  ileEfndant,  hia 
circuit  court  rendered  a  decree  in  favor  of  the  agents,  i-ervants,  and  represenlHiives.  from 
defendant,     41  Fed,  Rep.  314.  marking  upon  sewing  machines   made  or  sold 

There  ia  no  difference  in  legnl  principla  be-  by  him.  nr  upon  any  plate  or  device  connected 
tween  tbe  two  eases.  The  sewing  machines  iherewilh  or  attocbed  thereto,  the  word 
■old  bythe  defendant  were  made  by  the  June  "  Binger,"  or  words  or  leltcis  equivalent 
Mnoiifacliiring  Cnigpany,  and  were  in  form  thereto,  without  clearly  and  unmistakably 
like  thosB  generally  made  and  sold  by  It.  s^cifyingin  connection  Iberewiili  that  such 
These  maclnnes  contained  tbe  oval  plate  fixed  machines  nre  tbe  product  of  the  defendant  or 
ftt  the  base  of  the  arm.  a  device  ca^t  in  the  leg  other  mHnufaciurer,  and  not  tbe  maDufacture 
of  the  stand  oHhe  machine,  the  plate  and  the  of  tbe  Singer  Manufacturing  Company;  and 
casting  being  of  the  same  general  thspe,  size,  the  defendant  must  be  ordered  to  account  tta 
and  appearance  as  those  used  by  the  Siuger  to  any  profits  which  may  have  been  realiied 
Manufacturing  Company.  There  was.  biiw-  by  bim.  becnuse  of  Ibe  wrongful  acta  bj  bim 
ever,  no  exuct  identity  between  the  words  and  commitled. 
marks  used  00  tbe  brass  plates  and  in  tbe  cast-  A^d  it  is  BO  ordered. 
lag  of  the  Singer  Company  and  those  placed 

OB  the  machines  of  the  defendant.     The  device  .. 

which    the    defendant  styled   bis   trademark 

2001  •contained  an  eaele surrounded  with  the  RAPnM  a-r  n      Putt  v«  Virm 

wording  "NEW  YORK.    8.  M.  MFO.  CO.  BACON  et al    fi^.  <«  »r. 

WARftANTED."    The  lettering 'New  York  a-riTV  ns- TPT*n 

B.  M,  Mfg.  Co."  on  the  brass  plate  of  defendant  STATE  OF  TEXAS. 

corresponded   in  size  and  style  of  letters  with  (Bee  a  C  Reporter-aed.  OT-au 

the  lettenng   '   Tbe  Singer  Manfg.  Co.    on  the 

brnas  piaiea  of  the  Inller  company.     It  is  plain   Judgment  of  inferioritateto'iTt.vtun  reHeiftd 

that  tbe  posiiion  and  size  as  well  as  the  Ibscrip-       hy  tku  eoart—jurMiflion— impairing  Miga- 

tloD  found  on  these  devices  were  calculated  to       liennf  eontrncl—  Federal  qvtUion — indeptnd- 

deceive  by  crealinff  the  impression  on  one  not       entgivund—prcperjudgmml. 

faaiDiar  with  all  the  details  of  tbe  marks  of  — r~^-;r-r, Tiirz — i :rT 

the  Sieger  Mnnti factoring  Company  that  they  '!°^-'*'„"'  '^'^^^  2^,*^"? . "^.jfV* 
were  the  marks  of  I  hat '"company^  The  de'-  V^ZZZ^i^^,S:f-kTJ^u"i^'^^^ 
fendaDl  argued  that  there  is  a  difference  be-  ™^9j;f^-««°'>"' ■■>  Hamblinv.  Weawm 
tween  his  devices  and  thoseof  the  June  Manu-  ai  to 'furMlutontn  Vte  VnOtd  Siala  atu^^me 
futuring  company  in  thsl  he  does  not,  in  so  court  ichm  Ftdtral  quetUon  arttei  or  wktn  art 
many  words,  employ  the  name  ''Singir."  In  dniim  (n  Queuion  »t.itWM.  (realu  or  OonitiuUon, 
Other  words,  die  contention  Is  that  a  fraudu-  see  nolea  to  HartJn  v.  Hunter,  (:V7.  Hanheva  *. 
lent  device  which  ia  lanlamount  Io  a  certaio  Zane,ftaH.and  WiiiiBinsv.  Norn».8iS:i. 
word,  is  not  equivaleol  in  law  to  tbe  word  for  TruiltmpatrinQ  remtity  impairs  oUVatlm  of  am- 
which  it  stands.  The  deceptive  purpose  of  ^<^  "^  ""**  ^  Loulalana,  Rangor,  ».  New  Or- 
the  devices  and  Iheltlterine  or  words  on  Ihera    leanii,M:m 

^abundantly,  established  fy  the  proof  The  ^^.'^XTot^^F^ZTrZSIt 
principal  business  office  of  the  Singer  Manu.  '"^,  ,„  „,.,,„  ^  muatstai^  SUpr,™  Co«Hor 
factunng  Company  is  In  the  city  of  New  ttrraortal  <Uc<4i0M;t;rUnt and  manner  ol:  tUUnc- 
York.  Inthes&called  trademark  of  the  de-  tionbetmenanajrptalandawritofefTor.-ieaaoM 
lendantlhe  letten  "S.  H.  Ufg.  Co."  are  pre-   to  Ulnen- Bank  t.  Iowa,  18:  M7. 


18H. 


Bacoh  v.  StaTb  ot  Texas. 
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1.    AJudBineiitOtmDlnTpri'tr^tale  court  which  IB 

tbeb.(fh«tcoiirtofibeBtBte  In  which  .dectolon 
can  be  had  liecauee  ■  if-.it  ol  error  has  been  de- 
□led  bT  the  Bupreme  cuuri  of  thesiBle  can  l>e 
reviewed,  ir  It  involves  a  Federal  quesiloQ  de- 
cided ax»ln?t  the  pnintllt  In  error,  by  writ  of  vr- 
ror  iTom  Ibe  Supjvuie  Courlol  Ihe  rnitcd  BtHles. 
S.  A  oontracl  am  only  be  impalml  nithin  the 
jftheUniled  SUira  ConstUullon.  eons 


mrrer  and  special  exceptions  should  be  ovsr- 
uk-d,  Iben  they  denieH  each  and  every  aile- 
aiiim  in  plainiiff's  peiiMon  coniained.     They 
lienallegeil  Ihsl  they  were  citizi'os  "f  1hcsUi» 
if  Texas  HDd  had  bepn  at  the  time  of  Ibc  pas- 
ase  of  the  act  of  July  14,  ln79,  ami  ihe  acl 
imentlalnrv  thereof  passed  on  the  llth  Uiiy  of 
Harcb.  1881.  in  relation  to  tlie  sale  of  puWic 
ands  belonpinpto  the  stale ot  Texas;  and  tliey 
illpged  tlial  ihev  hnd  perfi'rmcU  all  llie  require- 
Tients  spoken  o'f  and  proviiU  d  for  in  Iliose  arl( 
ror  Ihe  purpose  of  putehasiDga  portion  of  iha 
1  alleaed     nuhlie  lands  of  the  slate,  and  llial  by  llie  per- 
■nnioti     formnnce  of  surh  cooditions   Ihey  had   pur- 
uereuiioi     i-li(iseii  ihe  landa  in  question,  aod   had   duly 
ence  lo.i     leD.fered  payment  Iberefor  lo  Uie  proper  ofllcer, 
haveiro     ^hifh    hud    been  refused,    and    Ibat    BUhse- 
esnotiQ     nuentlj  they  had  apnio  tendered  pnyrnetit  and 
(hat  the  money   had    hecn    received,   but  tba 
■uctloDo     plaintiff  had   refused   to   convey   the  title  lo 
iftruciloi     ,hp    defendaois    as  it  was   under  leRfll   obli- 
lODstlliit     gatjona  io  do.     They  fnrlher  olieced  thai  hftT- 
ntoi  in     j^„j|,  all  respects  full V  complied  nilh  Ibe  pro- 
hlvlfZ     viiions  of    the  law   in    respect    lo    the    pur- 
cbaee   of   Ibe   lands  in  question,  their  nghtj 
■lilnoof       thereto  became  nod  were  vc'i led,  and  the  net  of 
isiiorixn      the  leeislBluresul>seqiient  Iherelo,  paMwl  Janu- 
QcithFrir      Bry22.  18»3,  lo  repeal  the  law  under  "'iif'n''j« 
r  the  Et»l      "soles  were  mode,  wns  under  U.  8,  Const  [HOW 
It.  art  2   *  10.  euhd.  I.  null  and  void  as  aiTcetiog 

D  ihat  no    defendanl's  vested   rithls.     They  prayed   for 
rtromtbe    tudement,  Ihat  Ihe  plninliH  lake  nothing   by 
to>  BUie   iw  suit   and  that  the  defcodanls  have  and  re- 
cover from  and  of  Ibc  .plaintiff  Ihe   lacds  •• 
terpin  claimed  by  iliem,  and  for  furlher  relief. 
The  Btnic  Hied  lis  T«>iily  to  Ibe  defendanir, 
answer,  and  after  specially  excepting  io  cer- 
lain  ot  the  alleEStioDs  of  the  answer  as  ininf- 
flcicnt,  il  nllceed  Ihat  the  detendanis  were  not 

IN  ERBORlotheVoiirtof  Civil  Appeals  f<ir  pfiiitie,^  or  authorized  lo  purchase  lie  lands. 
the  Second  Judicial  Dislricl  of  Ihe  State  of  and  bad  not  complied  with  llie  law  in  reference 
Texas  lo  review  a  jiidgnient  of  that  courl  al-  iberelo  in  any  particular,  and  that  if  the  de- 
flrniinp  the  judgment  of  Ihe  Disinct  Court  of    ferdania  had   tendered   llie   treasurer   of   tbo 


Blete  which  boa  been  upheld  or  iflvea  effect 

a.  1*6  (leclBlonbj  a«t»Wi!Oi 
Cnntroct  oever  eilsted  becau 
coTOi^llanoe  wlih  a  slate  ( 
Judiiment  1«  ?lven  wholly  wl 
lutKequentatatutewliich  Ig 
palrrd  tbeobliB«tlon  of  iliec 
Tolve  a  Federal  queatlon. 


■  •late  »t»tult,eveu  if  lis  lormer  coi 
bad  become  a  rule  of  property,  cannot 
«  Federal  qoestion  as  to  ihe  ImTialrmi 
obHsailon  of*  conlmct.  tor  "lilch  a  ■ 
Tor  wlllllefHnnfbePupreineCourtofi 

t.  A  Federal  question  Involved  fn  a  de 
#i«le  court  will  tiot  IwlQolied  into  by  th 
Courtottlie'CnlledStaieB.  If  there  igii 
depeoaent  (iround  ol  the  decision  b 
court  upon  which  Its  JudKOJeot  cap  n; 

«.  The  proper  Juditment  od  a  OecWi 
Federal  <iu  est  Ion  eiisrt  on  writ  o(  errc 
'Bupreme  Uourt  of  ibe  United  Stales 
oouit  I*  one  of  dtsmieaaL 

[No.  206] 

Arg*ud  Wag  6.  7, 1396.    Veeided  May  18, 189S. 


Miicbelt  County,  Texas,  in  favor  of  the  pli 
tiff,  the   Slate  of  Texas,  ngainsl  Hacon  tt  ot. 
defendants,  for  the  possession  of  cerlain  lands 
Ditmiutd. 
See  wme  case  below,  2  Tex.  Civ.  App.  CS2. 


the  money  for  Ibe   lands,  as  alleecd,  the 
irer  pioperlv  refused  and  declined  lo  ra- 
the same,  tor  that  the  defendants  hatf 
not  purchased  the  same  from  the  plaintiff  by 
■complving   fully  with   any  existiiiR   law   an- 
Ihorizinft   the   purchase  or  sale    thereof,  and 
SiatnneDtby  Mr.  Justice  Peeklia^:  tbat  if  Ihe  defeodanis  or  any  of  tbem  ever 

208J  ■The  stale  of  Texas  iMminenced  tbia  paid  to  Ihe  treasurer  in  January,  1601.  thcBumt 
•ciioB  aKainal  the  defendanis,  Bacon,  Graves,  of  money  In  said  amwer  sliileo,  the  Ireasuier 
krdGibbs.  in  Ihedialricicourlof  theoouoty  of  nss  not  authorized  bylaw  to  receive  it,  abJ 
Mitchell,  in  the  slate  of  Texfla,  for  llie  purpose  ttiis  defendania  well  knew,  iind  that  the  pay. 
of  reooveringthe  possession  of  a  lar^re  amount  ment  was  made  after  full  and  explieJl  DOtice  lo 
of  land,— nearly  300.000  acrea,~which  it  whs  defendants  that  plaintiff  repudiated  and  would 
Alleged  the  defendanis  had  unlawfully  entered    vlf^troualy  contest  the  claim  of  the  defendania 


mid  lands,  and  the  defendants  paid  tbe 
'  same  at  Ibeir  peril.  The  court  overruled  Ihe 
'  defendHniit' exceptions  lo  the  plainllU's  pett- 
L    tion  and  the  case  pame  on  for  Irinl. 

The  questions  soufiht  to  be  raised  bereio  by 
:.  Ibe  pininiiffs  in  error  are  staled  hy  ibem  to 
,  arise  under  the  nets  of  Ibe  stale  of  Texas  above 
I  meotloned,  ibe  one  known  ds  chapter  53  ot 
'  the  laws  of  1K79.  and  emitted  "An  Acl  to  Pro- 
vide  for  the  Sale  of  a  Portion  of  Ihe  Unap- 
I  proprinied  Public  Lands  of  the  Sinic  of  Texas 
.       ^  .         ■   and  Ihe   Investment  of  the  Proceeds  ot  Such 

tiff's  petition,  upno  ali  of  wliich  ihe  dcfendnnia ;  Sale,"  which  act  was  approved  July  14.  leTS, 
preyed  ihe  judjjroent  of  ihe  court.  Joined  and  llie  other  Knonn  as  chnpti-r  3  lif  the  law| 
with  Ihespecinl  exceptions  Ihe  defendnntRBn-  '■  of  the  same  sinle,  pns'cd  in  ISH3.  and  eniiilet! 
fwered  and  slated  thai  it  the  defenduuts' de- 1  "  An  Act  to  Withdraw  the  Public  Lands  of 
lliS  U.  8.  \Vt 


upim  and  diipo!»'«sed  plaiuiiS  from  and  the    i 
poscessloa   of  nbich  Ibey   cnniinued  lo  v 
bold  from  plainliS,  Ibe  plaintiff  beinj^  ibe  c 
er  in  fee  ample  of  pucb  land  at  tbe  lime  w 
tbe   defendania   dispossessed   the  stale   there- 
from.    Ptaioiiff  also  sought  to  recover  dam:. 
■^cea  for  Ibe  use  and  occiipalion  of  such  lands,    . 
And  judRmentwaademandeil  forthe  possesaion    i 
of  Ihe  land  and  for  dainaces  and  for  c 
tbe  suit  and  for  nneral  relief. 

The  nnswerof  Ibc  dcfendatila  fcI  up  several    | 
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Oct.  Tekic, 


the  State  of  Texas  from  Sale^^approvedJanuary 
22, 1883.  The  act  of  1881  ameDdiDg  that  of  1879 
is  immaterial  to  the  questioos  herein  arising. 
210]  ^Section  1  of  the  act  of  1879  provided  for 
the  sale  of  all  the  vacant  and  unappropriated 
land  of  the  state  of  Texas  in  certain  named  coun- 
ties thereof.  Section  2  provided  that  any  person, 
firm,  or  corporation  desiring  to  purchase  any 
of  the  unappropriated  lands  therein  set  apart 
and  reserved  for  sale  might  do  so  by  causing 
the  tract  or  tracts  which  such  person,  firm,  or 
corporation  desired  to  purchase  to  be  surveyed 
by  the  authorized  public  surveyor  of  the  county 
or  district  in  which  said  land  was  situated. 
By  ^  3  it  was  made  the  duty  of  the  sur- 
veyor, to  whom  application  was  made  by  re- 
sponsible parties,  to  survey  the  lands  aesig- 
nated  in  the  application  within  three  months 
from  the  date  thereof,  and  within  sixty  days 
after  said  survey  to  certify  to,  record,  and  map 
the  field  notes  of  said  surv^.  and  within  said 
sixty  davs  to  return  to  and  file  the  same  in  the 
general  land  office,  as  required  bylaw  in  other 
cases.  Section  5  provided  that  within  sixty 
days  after  the  return  to  and  filing  in  the  gen- 
eral land  office  of  the  surveyor's  certificate, 
map,  and  field  notes  of  the  land  desired  to  be 
purchased,  it  should  be  the  right  of  the  per- 
son, firm,  or  corporation  who  bad  the  same  sur- 
veyed to  pay  or  cause  to  be  paid  into  the  treas- 
ury of  the  state  the  purchase  money  therefor, 
at  the  rate  of  50  cents  per  acre,  and  upon  the 

{)re$entation  to  the  commissioner  of  the  general 
and  office  of  the  receipt  of  the  state  treasurer 
for  such  purchase  money,  the  commissioner 
was  bound  to  issue  to  said  person,  firm,  or 
corporation  a  patent  for  the  tract  or  tracts  of 
land  so  surveyed  and  paid  for. 

By  ^  1,  chap.  3,  of  the  Laws  of  1883.  it  was 
enacted  **  that  all  the  public  lands  heretofore 
authorized  to  be  sold  under  an  act  entitled 
'  A.n  Act  to  Provide  for  the  Sale  of  the  Unap- 
propriated Public  Lands  of  the  State  of  Texas 
and  the  Investment  of  the  Proceeds  of  Such 
Sale,'  approved  July  14,  1879,  be,  and  the 
same  are  hereby,  withdrawn  from  sale."  The 
proviso  contained  in  the  section  is  imma- 
terial. Prior  to  the  adoption  of  the  Revised 
Statutes  of  Texas  the  manner  in  which  sur- 
veys of  the  public  domain  were  to  be  made 
bad  been  provided  for  by  law.  It  was  pro- 
vided that  *'the  coursesof  the  line  shall  be  deter- 
21 1 1  mined  by  the  magrietic  needle,  and  *care 
shall  be  taken  to  determine  its  variations  from 
the  pole  in  the  district  where  the  surveys  are 
made.  Each  survey  shall  be  made  with  great 
caution,  with  metallic  chains  made  for  the 
purpose,  and  care  shall  be  taken  that  the 
place  of  beginning  of  the  survey  of  each  parcel 
of  land  be  established  with  certainty,  taking 
the  bearing  and  distance  of  two  permanent 
objects  at  least."  This  was  long  prior  to  the 
year  1879.  The  Revised  Statutes  of  Texas 
were  passed  in  1879  and  took  effect  in  Sep-' 
tember  of  that  year,  and  by  art.  3908  it 
was  provided:  "The  field  notes  of  each  survey 
shall  state  (1)  the  county  or  land  district  in  which 
the  land  is  situated;  (2)  the  certificate  or  other 
authority  under  or  bv  virtue  of  which  it  is 
made,  givine  a  true  description  of  same  by 
numbers,  date  where  and  when  issued,  name 
of  orieinal  grantee  and  quantity;  (8)  the  land 
by  proper  field  notes,  with  the  necessary  calls 


and  connections  for  identification  (observing 
the  Spanish  measurement  for  tiarai);  (4)  a  dia- 
gram of  the  survey;  (5)  the  variation  at  which 
the  running  was  made;  (6)  it  shall  show  tlie 
names  of  the  chain  carriers;  (7)  it  shall  be 
dated  and  signed  by  the  surveyor;  (8)  the  cor- 
rectness of  the  survey  and  that  it  was  m«d6 
according  to  law  shall  be  certified  to  officially 
by  the  surveyor  who  made  the  same,  and  also 
that  such  survey  was  actually  made  in  the 
field,  and  that  the  field  notes  have  been  duly 
recorded,  giving  book  and  page;  (9)  when  the 
survey  has  been  made  by  a  deputy  the  county 
or  district  surveyor  shall  certify  officially  that 
he  has  examined  the  field  notes,  has  found 
them  correct,  and  that  they  are  duly  recorded, 
giving  the  book  and  page  of  the  record." 

The  case  came  on  for  trial  in  the  district 
court  of  Mitchell  county  in  November,  1891. 
The  following  among  other  facts  were  found 
by  the  court:  On  December  1, 1882,  Bacon 
and  Graves  made  application  to  the  surveyor 
of  the  Palo  Pinto  land  district,  as  such  sur- 
veyor, to  purchase  the  land  in  controversy  un- 
der the  above  mentioned  act  of  1879,  at 
amended  March  11,  1881,  which  application 
was  received  and  recorded  by  the  surveyor  on 
the  first  aboved-named  date.  Bacon  and 
Graves  paid  the  fees  for  filing  the  field  notes  in 
the  general  land  office  entirely  within  the  time 
required  by  law.  By  the  ^records  of  the  [  2 1  d 
land  office  the  lands  in  question  appeared  to  have 
been  surveyed  at  different  times,  and  the  field 
notes  recorded  in  the  surveyor's  office  in  some 
instances,  but  not  in  all.  The  surveyor  of  the 
Palo  Pinto  land  district  certified  to  the  re- 
spective surveys  on  the  dates  the  surveys  pur- 
port to  have  been  made.  None  of  the  land  in- 
cluded in  this  suit  has  ever  been  patented  by 
the  state  under  the  Bacon  and  uraves  pur- 
chase, and  on  the  26th  of  May,  1890.  Bacon 
and  Graves  transferred  by  deed  of  special  war- 
ranty 579  sections  of  land  to  C.  C.  Gibbs,  who 
holds  the  same  in  trust  for  £.  M.  Bacon,  E.  G. 
Graves,  and  others. 

It  was  further  found  as  a  matter  of  fact 
*'that  none  of  the  land  in  suit  was  actually 
surveyed  upon  the  ground  by  the  deputy  sur- 
veyor who  purported  to  have  done  so.  but 
they  merely  copied  in  the  office  of  the  surveyor 
of  the  Palo  Pinto  land  district  the  field  notes  of 
the  Elgin  survey.'^  That  survey  was  made  in 
July,  1873,  for  the  Houston  &  Texas  Central 
Railway  Company,  and  the  field  cotes  of  such 
survey  were  returned  to  the  surveyor's  office 
some  time  in  1873.  and  were  filed  in  the  general 
land  office  November  20,  26, 1873.  These  field 
notes  were  * 'adopted  by  the  surveyor  of  the 
Palo  Pinto  land  district  and  his  deputies  in 
making  out  the  field  notes  of  the  land  applied 
to  be  purchased  by  Bacon  and  Graves."  The 
land  bad  been  actually  surveyed  on  the  ground 
by  Elgin  in  the  manner  in  which  it  had  been 
customary  for  surveyors  in  Texas  to  survey 
large  bodies  of  land,  by  running  the  outside 
boundary  lines  of  the  blocks,  or  parts  of  them, 
putting  up  permanent  landmarks,  and  leaving 
the  interior  lines  without  running.  These 
blocks,  in  writing  up  the  field  notes,  were  di- 
vided into  640  acre  surveys,  and  the  interior 
surveys  were  made  without  actually  running 
the  lines,  and  El^in  did  not  run  all  the  lines  <x 
any  section,  unless,  as  be  says,  it  was  done  by 
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accident.  It  bad  been  found  by  deputy  sur- 
veyors prior  to  tbe  adoption  of  the  field  notes 
for  Bacon  and  Qravcs  tbat  tbe  lines  run  and 
ascertained  by  tbe  Elgin  survey  were  as  correct 
as  any  work  of  tbat  cbaracter  in  tbat  part  of 
the  state,  and  tbe  deputy  surveyors  were  satis- 
fied as  to  tbeir  substantial  accuracy.  Tbe  depu- 
213]  ty  surveyors  *were  deputies  under  Joel 
McKee  from  December.  1882,  to  Mnrcb,  1883. 
and  McKee  was  the  surveyor  of  tbe  Palo  Piute 
district  in  wbicb  tbe  land  in  question  lay. 

On  May  16,  1883,  the  defendants  tendered 
to  tbe  treasurer  of  tbe  state  $80,640,  and  on 
May  19,  1883,  they  tendered  bim  tbe  further 
sum  of  $104,640,  in  payment  for  tbesc  lands. 
These  tenders  were  refused.  In  January, 
1891,  Bacon  and  Graves  paid  tbe  treasurer 
$149,820  for  said  lands,  wbicb  was  received  by 
him  ••under  protest." 

Tbe  court  as  conclusions  of  law  found:  (1) 
That  Bacon  and  Graves  were  not  responsible 
parties,  witbin  tbe  meaning  of  tbe  statute, 
St  tbe  time  they  applied  to  purcbase  this 
land  and  could  not  purchase  under  tbe  law; 
<2)  tbat  they  did  not  comply  with  the  law  by 
having  the  lands  surveyed  as  was  required 
h¥  law,  and  therefore  could  not  purcbase  it: 
<8)  tbe  survey  as  adopted  was  not  made  in  ac- 
cordance with  law— is  incorrect,  totally  so— 
in  having  a  greater  frontage  on  permanent  wa- 
ter than  is  permitted  under  tbe  acts  of  1879 
and  1881;  (4)  Bacon  and  Graves  have  never 
paid  or  offered  to  pay  for  said  land  until  long 
after  tbe  expiration  of  tbe  time  allowed  and 
required  by  law.  Tbe  purported  surveys  of 
tnany  of  the  sections  of  land  for  wbicb  tbey 
tendered  payment  on  May  19,  1888,  were 
made  after  the  50-cent  act  was  repealed,  and 
Bacon  and  Graves  did  not  separate  or  offer  to 
separate  in  tbeir  tender  tbe  surveys  made  be- 
fore tbe  repeal  from  those  made  after,  and 
there  was  consequently  no  legal  tender;  (5) 
at  the  time  Graves  entered  into  an  agreement 
witb  Bacon  to  purcbase  these  lands  be  was  an 
-employee  of  the  general  land  office,  and  his 
action  was  against  tbe  civil  and  criminal  laws 
of  the  state;  (6)  tbat  the  state  was  not  bound 
to  return  the  money  paid  in  January,  1891,  to 
entitle  it  to  judgment  for  the  land. 

Judgment  for  the  recovery  of  tbe  lands  was 
^oly  entered  and  tbe  defendants  appealed  from 
tbat  iudgment  to  tbe  supreme  court  of  Texas, 
which  court  duly  ordered  the  same  to  be  trans- 
ferred to  tbe  court  of  civil  appeals  for  tbe  sec- 
-ond  judicial  district,  before  wbicb  tbe  case 
was  heard  on  appeal.  That  court  adopted  the 
findings  of  fact  filed  by  tbe  court  below,  ex- 
cepting it  set  aside  tbe  finding  tbat  the  defend- 
214]  ants  *were  not  responsible  parties,  and 
ao  could  not  purcbase  any  land. 

Tbe  court  also  gave  an  explanation  as  to  the 
UnJing  of  tbe  trial  court  that  tbe  money  was 
received  bvthe  state  treasurer  "under  protest," 
aach  explanation  being  tbat  "by  tbe  word 
^protest'  as  used  in  tbe  finding  is  meant  tbat 
<toe  treasurer  of  tbe  state  bad  several  times  re- 
fused to  accept  this  money,  and  at  tbe  time  he 
feceived  il  In  January,  1891,  tbe  parties  paying 
fully  understood  that  the  state  would  contest 
their  claim  to  the  land,  and  the  treasurer  did 
not  receive  the  money  as  a  legal  payment 
therefor." 

After  argument  the  court  of  civil  appeals  in 
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a'1  tbings  affirmed  tbe  judgment  of  tbe  court 
below.  Tbe  a^  pellants  duly  asked  for  a  re- 
bearing  for  reasons  assigned  by  them  in  tbeir 
amended  motion  iberefor.  Tbe  motion  was 
denied  and  judgment  duly  entered  affirming 
in  all  tbings  tbe  judgment  against  tbe  defend- 
ants for  tbe  recovery  of  tbe  lands  in  question. 
Tbe  defendants  tben  presented  a  petition  to 
tbe  supreme  court  of  the  state  of  Texas  for 
tbe  allowance  of  a  writ  of  error  to  enable  that 
court  to  review  tbe  judgment  of  tbe  court  of 
civil  appeals.  Tbe  application  for  tbis  writ  of 
error  was  refused  by  tbe  supreme  court,  and  an 
order  refusing;  it  was  sent  to  tbe  clerk  of  tbe 
court  of  civil  appeals  pursuant  to  a  rule  of  tbe 
supreme  court. 

The  assignments  of  errors  by  the  defendants 
on  tbeir  api)eal  to  tbe  court  of  civil  appeals 
contain  an  assignment  of  error  in  tbat  they  bad 
acquired  a  vested  rigbt  to  tbe  lands  by  tbe  sur- 
vey thereof  as  macle  for  tbem,  under  tbe  act 
of  1879,  prior  to  tbe  repeal  of  tbat  act  by  tbe 
repealing  act  of  1883,  and  wbicb  rigbt  could 
not  be  anected  by  such  repeal.  Tbe  court  of 
civil  appeals  held  tbat  there  was  no  contract 
between  tbe  parties  because  of  tbe  failure  of 
tbe  defendants  to  have  such  surveys  made  as 
were  called  for  under  the  act  of  1879. 

Tbe  assignment  of  errors  filed  on  tbe  allow- 
ance of  the  present  writ  of  error  contains 
among  other  grounds  of  error  tbe  failure  of 
tbe  court  to  bold  tbat  tbe  act  of  tbe  legislature 
of  Texas,  approved  January  22, 1883,  was  re- 
pugnant to  tbeCoDstitution  of  tbe  United  States 
in  tbat  said  act  impaired  the  'obligation  [215 
or  validity  of  tbe  contract  for  tbe  purcbase  of 
said  lands  between  tbe  state  of  Texas  and  said 
appellants  arising  under  and  created  by  said 
acts  of  tbe  legislature  of  Texas,  approved  July 
14,  1879,  and  March  11,  1881. 

Metsn.  J.  Hubley  Ashton*  William  M« 
Walton,  ThomaB  D.  Cobbs,  diaries  W,  Ogden, 
and  John  W,  Afaddox,  for  plaintiffs  in  error. 

Messrs.  M.  M.  Crane*  Attorney  General 
of  tbe  State  of  Texas,  for  defendant  in  error. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  the  court: 

Tbe  first  question  which  arises  in  tbis  case  is 
in  regard  to  our  jurisdiction  to  review  tbe  judg- 
ment of  tbe  court  of  civil  appeals  of  tbe  state 
of  Texas.  Some  question  was  made  in  regard 
to  the  regularity  and  sufficiency  of  the  writ  of 
error  from  tbis  court  to  tbe  court  of  civil  ap- 
peals, as  tbat  court  is  not  tbe  highest  court  in 
tbe  state.  We  think,  however,  the  criticism 
is  not  well  founded.  So  far  as  this  case  is 
concerned  that  court  is  tbe  highest  court  of  the 
state  in  which  a  decision  in  tbis  suit  could  be 
bad.  An  application  was  made  to  tbe  supreme 
court  of  tbe  state  of  Texas  for  a  writ  of  error 
to  the  court  of  civil  appeals  for  tbe  second  dis- 
trict by  the  defendants  in  the  court  below  after 
judgment  in  tbe  latter  court,  for  the  purpose 
of  reviewing  the  judgment  of  tbat  court,  but 
the  supreme  court  denied  tbe  application  and 
thus  prevented  by  its  action  a  review  by  it  of 
the  judgment  of  the  court  of  civil  appeals. 
The  judgment  of  that  court  has  therefore  be- 
come the  judgment  of  tbe  highest  court  of  the 
state  in  which  a  decision  in  tbe  suit  could  be 
had,  and  this  court  may,  so  far  as  this  point  it 
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conrcmed.  re  examine  the  same  on  writ  of  error 
216]under  the  provisions  of  *U.  S.  Rev.  Stat. 
S  70».  Oreqory  v.  }fe  Veigh,  90  U.  S.  23  Wall 
2M  f23:  l.">6|;  Finher  v.  Carrico  C* Fisher  ▼. 
Perkins'^  122  U.  8.  622  [30:  1192J;  Stanley 
T.  Sehwalby,  162  U.  8.  255  [40: 960]. 

Assuming  that  the  record  is  properly  brought 
here  by  virtue  of  the  writ  of  error  granted  bv 
this  court,  the  question  arises  as  to  what,  if 
any,  junsdiciion  we  have  t6  review  the  judg- 
ment of  the  state  court.  Our  only  right  to  re- 
view It  depends  upon  whether  there  is  a  Federal 
question  in  the  record  which  has  been  decided 
against  the  plaintiffs  in  error.  U.  8.  Rev. 
Stat.  ^S  709. 

Where  the  Federal  question  upon  which  the 
jurisdiction  of  this  court  is  based  grows  out 
of  an  alleged  impairment  of  the  obligation  of 
a  contract,  it  is  now  definitely  settled  that 
the  contract  can  only  be  impaired  within 
the  meaning  of  this  clause  in  the  Constitu- 
tion, and  so  as  to  give  this  court  jurisdic- 
tion on  writ  of  error  to  a  state  court,  by  some 
subsequent  statute  of  the  state  which  has  been 
upheld  or  effect  given  it  by  the  state  court. 
I^high  Water  Co,  v.  Enston,  121  U.  8.  888  (30: 
1059  J;  New  Orleans  Water  works  Co.  v.  Louis- 
iana Sugar  Ref.  Co.  125  U.  8.  18  [81:  6071: 
Central  Und  Co.  V.  LaidUy,  159  U.  8.  103-109 

140  L.  ed.  91-98.]  As  stated  in  the  case  reported 
n  125  D.  S.  supra,  il  is  not  necessary  that  the 
law  of  a  state,  in  order  to  come  within  this  con- 
stitutional prohibition,  should  be  either  in  the 
form  of  a  statute  enacted  by  the  legislature  in 
the  ordinary  course  of  legislation,  or  in  the 
form  of  a  Constitution  established  by  the  peo- 
ple of  the  state  as  their  fundamental  law.  A 
by-law  or  ordinance  of  a  municipal  corporation 
may  be  such  an  exercise  of  legislative  power 
delegated  by  the  legislature  to  the  corporation 
as  a  political  subdivision  of  the  state,  having 
all  the  force  of  law  within  the  limits  of  the 
municipality,  that  it  may  properly  be  consid- 
ered as  a  law  within  the  meaning  of  this  article 
of  the  Constitution  of  the  United  States. 

If  the  judgment  of  the  state  court  gives  no 
effect  to  the  subsequent  law  of  the  state,  and 
the  stHte  court  decides  the  case  upon  grounds 
independent  of  that  law,  a  case  is  not  made  for 
review  by  this  court  upon  any  ground  of  the 
impairment  of  the  contract.  The  above  cited 
21 7]cases  announce  this  principle.  *The  case 
of  WilmingUm  d  W.  R.  Co.  v.  Alsbrook,  146  U. 
8.  279  [86:  972],  decides  nothing  that  isrepufr- 
nant  to  it.  In  that  case  the  jurisdiction  of  this 
court  was  questioned  on  the  ground  that  the 
contract  of  exemption  mentioned  in  the  act  of 
1834  was  acknowledged  to  be  valid  by  the  su- 
preme court  of  North  Carolina,  and  it  simply 
denied  that  particular  property  was  embraced 
by  its  terms,  and  as  a  consequence  it  was 
claimed  that  the  decision  did  not  involve  a 
Federal  question.  To  which  this  court  replied, 
speaking  by  Mr.  Chief  Justice  Fuller,  as  fol- 
lows: •*lnarrivinif  at  this  conclusion,  however, 
the  state  court  gave  effect  to  the  revenue  law 
of  1h91.  and  held  that  the  contractdid  notcon- 
ferthe  right  of  exemption  from  its  operation. 
If  it  did,  its  obligation  was  impaired  by  a  sub 
sequent  law,  and  as  the  inquiry,  whether  it  did 
or  not, was  necessarily  directly  passed  upon,  we 
are  of  opinion  that  the  writ  of  error  was  prop- 
erly allowed." 


So,  In  Mobile  dO.R  Oo.r,  Tennessee,  153  U. 
8.  486  [88:  798),  In  that  case  it  was  contended 
that  this  court  had  no  jurisdiction  to  review^ 
the  judgment  of  the  supreme  court  of  Tennes- 
see, because  the  decision  of  that  court  pro- 
ceeded upon  the  ground  that  there  was  no 
contract  in  existence  between  the  railroad  com- 
pany and  the  state  to  be  impaired,  and  tbattbo 
supposed  contract  was  in  violation  of  the  state 
Constitution  of  1884,  and  hence  not  within  the 
power  of  the  legislature  to  make.  In  truth, 
however,  the  court  in  its  decree  gave  effect  to 
the  subsequent  statute  of  Tennei^e,  which  it 
was  claimed  impaired  the  obligation  of  the 
contract  entered  into  between  the  state  and  the 
railroad  company,  and  under  those  circum- 
stances this  court  exercised  jurisdiction  to  re- 
view the  decision  of  the  state  court  on  the 
question  as  to  whether  there  was  a  contract  or 
not,  and  as  to  the  meaning  of  the  contract  if 
there  were  one,  and  whether  it  had  been  im- 
paired by  the  subsequent  legislation  to  whicl^ 
effect  had  been  given. 

Both  these  cases  have  been  cited  by  the- 
counsel  for  plaintiffs  in  error  as  authorities  for 
the  jurisdiction  of  the  court  in  this  case.  In- 
asmuch as  the  judgments  of  the  state  courts^ 
in  both  .cases,  gave  effect  to  the  later  statutes^ 
they  are  eovcrned  by  the  principle  set  forth  ia 
New  0 1  leans  Waterworks  Co.  v.  /xfuisiana  Sit- 
par  Eef.  Co,  125  U.  8.  18  [31: 607],  and  Centrai 
LandCo.\.  Laidley,  159 U.S.  103-109 [40 L.  ed. 
91-93].  ♦It  becomes  necessary  there-  [21S> 
fore  in  the  examination  of  this  case  to  inquire 
whether  the  Federal  question  has  been  raised 
in  the  courts  of  the  state,  and,  if  so,  whether 
the  judgment  of  the  state  court  is  founded  upon 
or  in  any  manner  gives  the  slightest  effect  to 
the  subsequent  act  of  1883. 

The  statement  of  facta  already  given  showe 
that  the  onl^  allusion  made  to  the  act  of  1888- 
in  the  pleadings  was  made  by  the  defendants. 
No  claim  was  made  by  the  plaintiff,  the  state- 
of  Texas,  by  either  of  its  pleadings  of  any 
right  accruing  to  it  by  virtue  or  under  the  pro- 
visions of  the  last  named  act.  The  trial  court 
in  its  findings  sets  forth  at  length  and  in  detail 
the  various  times  in  which  the  surveys  were 
made  and  the  field  notes  filed  of  the  lands  in 
question,  and  then  states  that  none  of  the  land 
in  suit  was  actually  surveyed  upon  the  ground 
by  the  deputy  surveyors  who  purported  to 
have  done  so,  but  they  merely  copied  in  the 
ofl3co  of  the  surveyor  of  the  Palo  Pinto 
land  district  the  field  notes  of  the  Elgin 
survey.  What  that  Elgin  survey  was  is  also 
set  forth  in  the  foregoing  statement,  and 
upon  these  facts  the  court  found  as  a  con- 
clusion of  law  that  the  defendants  did  not  com- 
ply with  the  law  by  having  the  land  surveyed 
as  was  required  by  it,  and  therefore  could  not 
purchase  such  land.  Assuming  there  was  a. 
Federal  question  properlv  raised,  we  also  find 
in  the  record  a  broad  and  comprehensive  hold- 
ing that  the  defendants  never  complied  with 
the  act  of  1879.  and  never  made  the  surveys 
necessary  to  be  made  under  the  law  of  Texas- 
in  order  to  vest  them  with  any  rights  whatso- 
ever under  that  act.  This  ground  of  judgment 
is  founded  upon  a  matter  of  state  law  and 
makcs  no  reference  whatever  to  any  subse- 
quent act  of  the  legislature,  and  in  no  way 
upholds  that  act  or  treats  it  as  of  the  least  force 
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or  Tirtue  anv  more  than  if  the  act  bad  never 
been  passed!  If  it  never  had  been  passed, 
and  tbe  defendants  bad  made  tbis  same  claim 
of  having  a  contract  for  tbe  purchase  of  tbe 
lands  by  reason  of  tbe  things  done  under  tbe 
act  of  1879,  and  tbe  court  bad  decided  upon 
their  claim  in  the  same  way  it  has  done  in  tbis 
case,  it  is  beyond  question  that  tbis  court  would 
have  no  jurisdiction  to  review  that  decision  of 
tbe  state  court  however  erroneous  it  might  be 
regarded  by  us. 

210]  *Thc  case  is  not  altered  by  tbe  fact  that 
tbe  state  has  pa^^sed  an  act  which  tbe  defendants 
assert  impairs  tbe  obligation  of  their  contract, 
so  long  as  tbe  court,  in  deciding  their  case, 
holds  that  they  never  had  a  contract  because 
they  never  had  complied  with  the  provisions 
of  the  original  statute,  and  so  long  as  it  gives 
Judgment  wholly  without  reference  to  the  sub- 
sequent act,  and  without  upholding  or  in  any 
manner  giving  effect  to  any  provision  thereof. 

Whether  the  statute  of  1879  permitted  a  sur- 
vey to  be  adopted  from  a  survey  which  had 
previously  been  made  in  tbe  field,  or  whether 
it  did  not,  was  a  case  of  construction  of  a  state 
statute  by  the  state  court.  Ir  is  not  one  of 
those  cases  where  this  court  will  construe  the 
meaning  of  a  state  statute  for  itself.  This 
court,  even  on  writ  of  error  to  a  state  court,  will 
cimstrue  for  itself  tbe  meaning  of  a  statute  as 
affecting  an  alleged  contract  wiierc  it  is  claimed 
that  a  subsequent  statute  passed  by  the  state 
has  impaired  the  obligations  of  the  contract  as 
claimed  by  the  party,  and  where  such  subse- 
quent statute  has  by  the  judgment  of  the  state 
court  in  some  way  been  brought  into  play  and 
effect  been  given  to  some  or  all  of  its  provi- 
sions. Id  such  a  case  this  court  construes  the 
contract  in  order  to  determine  whether  the 
later  statute  impairs  its  obligation.  lAfvinille 
Qm  Co.  v.  Ciiiz^nif  Gaslight  Co.  115  U,  8.  683, 
697  |29:  510,  5l5].  This  is  not  such  a  ca<:e. 
The  later  statute  is  not  given  effect  to  by  the 
judgment  of  the  court. 

Tlie  state  of  Texas  by  the  act  of  1888  with- 
drew its  public  lands  from  sale.  The  prior  act 
of  1879  bad  offered  them  for  sale.  Whether 
the  act  of  1888  withdrew  them  or  not  could 
have  DO  bearing  upon  tbe  question  whether 
tho^e  defendants  baa  complieo  with  the  act  of 
1879  in  relation  to  having  the  surveys  made  of 
tbe  lands  which  they  applied  to  purchase.  If 
tbe  lands  had  not  been  withdrawn,  the  parties' 
rights  io  them  would  depend  upon  whether 
they  had  been  surveyed,  and  if  they  had  not, 
they  bad  do  right  to  them.  Whether  they  had 
or  bad  not  complied  with  tbe  act  of  1879  was 
Dot  a  Federal  question.  If  the  court  had  de- 
rided that  tbe  survey  actually  made  was  a  suf- 
2201  fl.ient  compliance  with  the  act.*but  that 
defendants  obtained  no  vested  rights  in  the  land 
by  virtue  of  such  survey,  and  that  the  act  of 
lb8d  was  effectual  in  withdrawing  such  lands 
from  market,  that  decision  would  have  been 
reviewable  here,  and  in  that  case  tbis  court 
would  determine  for  itself  what  rights  the  par- 
ties obtained  under  i  he  act  of  1879,  and  whether 
by  what  they  had  done  they  had  obtained  any 
rights  which  could  not  be  ucfavorably  affected 
by  tbe  act  of  1888. 

It  is,  however,  urged  that  the  Texas  courts 
for  many  years  had  construed  the  acts  passed 
by  the  state  relating  to  surveys  of  its  public 
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lands  as  permitting  what  are  termed  "adoptive 
surveys/*  t.  f.,  surveys  adopted  from  those 
which  had  once  been  made  in  the  field,  and 
that  tbe  act  of  1879,  in  simply  providing  for  sur- 
veys of  lands  for  which  applications  to  pur- 
chase might -be  made  left  it  to  the  general  law, 
which  provided  the  details  and  manner  of  car- 
rying out  such  survey.  The  construction  of- 
the  general  law  which  bad  been  thus  given  by 
the  courts  upon  the  question  of  what  was  a 
sutficient  survey,  it  is  claimed,  had  become  a 
rule  of  property  which  parties  were  entitled  to 
rely  upon,  and  which  no  court  could  overturn, 
and  if  it  did  so,  a  contract  was  impaired,  and 
the  judgment  was  reviewable  by  this  court. 
The  proposition  cannot  be  maintained  as  a 
basis  for  giving  this  court  jurisdiction  upon 
writ  of  error  to  the  slate  court.  It  ignores  the 
limits  to  our  jurisdiction  in  this  regaid,  which, 
as  has  been  seen,  is  confined  to  legislation 
which  impairs  the  obligation  of  a  contract. 
New  Orlffiris  WatertoorkB  Co,  v.  Louisiana 
iSuffnr  Ref.  Co.  125  U.  S.  18  f3l:  tiOTl.  and 
Cefftral  Land  Co.  v.  Laidley,  159  U.  8.  108- 
109  [40  L.  ed.  91-93]. 

The  argument  involves  the  claim  that  juris- 
diction  exists  in  this  court  to  review  a  judg- 
ment of  a  state  court  on  writ  of  error  whea 
snrh  jurisdiction  is  based  upon  an  alleged  im- 
pairment of  a  contract  by  reason  of  the  altera- 
tion by  a  state  court  of  a  construction  there- 
tofore given  by  it  to  such  contract  or  to  a 
particular  statute  or  seiies  of  statutes  in  exist- 
ence when  the  contract  was  entered  into.  Such 
a  foundation  for  our  jurisdiction  does  not  ex- 
ist. 

It  has  been  held  thot  where  a  state  court  has 
decided  in  a  series  of  decisions  that  its  legisla- 
ture had  the  power  to  permit  municipalities  to 
issue  bonds  to  pay  their  subscriptions  to  railroad 
*com panics,  and  such  bonds  had  been  [22 1 
issued  accordingly,  if  in  such  event  suit  were 
brought  on  the  bonds  in  a  United  States  court, 
that  court  would  not  follow  the  decision  of  the 
state  court  rendered  after  the  issuing  of  the 
bonds  and  holding  that  the  legislature  bad  no 
power  to  permit  a  municipality  to  issue  them, 
and  that  they  were  therefore  void.  Such  are 
the  cases  of  Oelpeke  v.  Jhtbuqve,  68  U.  S.  1 
Wall.  175  [17:620],  and  Douglass  ▼.  Hke 
County,  101  U.  8.  677  [25: 968].  In  cases 
of  that  nature  there  is  room  for  the  principle 
laid  down  that  tbe  construction  of  a  statute  and 
admission  as  to  its  validity  made  by  the  highest 
court  of  a  state  prior  to  the  issuing  of  any  obli- 
gations based  upon  tbe  statute,  enters  into  and 
forms  a  part  of  the  contract  and  will  be  given 
effect  to  by  tbis  court  as  against  a  subsequent 
changing  of  derision  by  the  state  court  by 
which  such  legislation  might  be  held  to  be  in- 
valid. But  effect  is  given  to  it  by  this  court 
only  on  appeal  from  a  judgment  of  a  United 
States  court  and  not  from  that  of  a  state  court. 
This  court  has  no  jurisdiction  to  review  a  judg- 
ment of  a  state  court  made  under  precisely  the 
same  circumstances,  although  such  state  court 
thereby  decided  that  tbe  state  legislation  was 
void  which  it  had  prior  thereto  held  to  be  valid. 
It  has  no  such  jurisdiction,  because  of  tbe  ab- 
sence of  any  legislation  subsequent  to  tbe  issu- 
ing of  the  bonds  which  had  been  given  effect 
to  by  the  state  court.  In  other  words,  we  have 
no  jurisdiction,  because  a  state  court  changes 
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its  views  in  regard  to  the  proper  construction 
of  its  state  statute,  aitbough  the  effect  of  such 
judgment  may  be  to  impair  the  value  of  what 
ibe  state  court  hud  be  fore  that  held  to  be  a  valid 
contract.  When  a  case  is  brought  in  the  United 
States  court,  comity  generally  requires  of  this 
court  that  in  matters  relating  to  the  proper 
construction  of  the  laws  and  Constitution  of  its 
own  state,  this  court  should  follow  the  deci- 
sions of  the  state  court;  yet  in  exceptional  cases, 
such  as  Gelpcke  and  others,  trnpra,  it  is  seen 
that  this  court  has  refused  to  be  t)ound  by  such 
rule,  and  has  refused  to  follow  the  later  deci- 
sions of  the  state  court.  A  writ  of  error  has  been 
dismissed  in  this  court  (Missimppi  &  M.  JR.  Co. 
v.if<•C'^ir^77U.S.10WaU.  511  [19:997]).  where 
the  judgment  sought  to  be  reviewed  was  that 
22:2]  of  a  state  court,  holding  *that  certain 
bonds  were  void  upon  precisely  the  same  facts 
that  this  court  in  the  Gelpcke  Case  held  were 
valid.  There  was  no  subsequent  legislative  act 
impairing  the  obligation,  and  hence  this  court 
had  no  jurisdiction  to  review  the  judgment  of 
the  state  court. 

Considerable  stress  has  been  laid  upon  the 
<:ase  of  Louisiana  v.  PiUbury,  105  U.  S.  278 
(2G :  1090],  as  an  authority  for  the  proposition 
that  this  court  has  jurisdiction  even  though 
the  judgment  of  the  state  court  gives  no  effect 
to  the  6ubse(juent  state  legislation,  and  also  for 
the  proposition  thai  the  obligation  of  a  con- 
tract may  be  impaired  by  a  change  in  the 
•construction  given  to  it  by  the  courts  of  a  state, 
and  that  a  Federal  question  under  the  contract 
impairment  clause  of  the  Constitution  is  thus 
presented  which  may  be  reviewed  in  this 
•court.  It  is  stated  that  the  supreme  court  of 
Louisiana  in  that  case  confined  its  decision  to 
the  unconstitutionality  of  the  act  of  1852.  un- 
der which  the  bonds  were  issued,  and  that  its 
judgment  proceeded  wholly  without  reference 
to  Uie  subsequent  acts  of  the  legislature  which 
were  claimed  to  impair  the  obUsrations  of  the 
•contract  based  upon  the  act  of  1852;  and  it  is 
argued  that  unless  a  Federal  question  were 
presented,  even  where  no  effect  was  given  to 
•subsequent  legislation,  or  by  the  fact  that  the 
state  court,  in  holding  the  act  of  1852  uncon- 
stitutional, varied  from  its  former  decisions  in 
that  regard  and  thereby  impaired  the  obliga- 
tion of  a  contract,  this  court  would  have  had 
no  jurisdiction  to  hear  and  decide  the  case  as 
it  did.  A  portion  of  the  opinion  of  one  of  the 
judges  of  the  supreme  court  of  Louisiana  is 
quoted,  in  which  it  is  stated  that  they  find  it 
unnecessary  to  pass  upon  the  subsequent 
statute  which  was  alleged  to  have  impaired 
the  contract  of  1852,  because  the  views  which 
bad  already  been  expressed  declaring  the  act 
of  1^52.  under  which  the  bonds  were  issued, 
unconstitutional,  were  sufficient  to  dispose  of 
the  case.  An  examination  of  the  record  in 
that  case  shows  neither  proposition  for  which 
it  is  cited  is  therein  decided. 

When  the  case  was  brought  to  this  court  by 
writ  of  error,  a  motion  was  made  to  dismiss 
the  writ  on  the  ground  that  the  case  was  de- 
cided by  the  state  court  upon  a  question  of  state 
223]  Maw  and  without  reference  to  any  statute 
which  plaintiffs  in  error  alleged  impaired  their 
contract.  The  decision  of  the  motion  was 
postponed  to  the  argument  upon  the  merits, 
and  upon  that  argument  counsel  for  plaintiffs 
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in  error,  clearly  recognizing  the  necessity  tbe^ 
were  under  of  showing  that  the  state  court 
did  give  effect  to  the  subsequent  legislation  in 
order  to  show  the  existence  of  a  Federal  ques- 
tion, claimed  that  it  appeared  in  that  record 
that  no  judgment  could  have  been  given  for 
the  defendant  in  error  in  the  court  below  with- 
out necessarily  ^ivine  effect  to  some  of  tne  sub- 
sequent legislation, and  tbey.claimed  that  an  ex- 
amination of  the  whole  record  would  show 
such  fact ,  notwithstanding  the  statement  con- 
tained in  one  of  tbe  opinions  of  the  state  courts 
already  alluded  to.    They  also  alleged  there 
was  no  question  of  state  law  passed  on  by  the 
court  below  sufficiently  broad  to  have  sustained 
the  decision    without  passing    on  this  Fed' 
eral  question.     The  argument  in  favor  of  tbe 
jurisdiction,  as  thus  placed  by  the  counsel  for 
the  plaintiffs  in  error,  seems  to  have  been  suf- 
ficient to  convince  tbe  court,  for  in  its  opinion 
the  question  of  jurisdiction  is  not  adverted  to 
In  any  way  and    is   assumed   to   exist.     Of 
course,  having  jurisdiction  to  review  tbe  state 
court  in  legard  to  this  Federal  question,  it 
then  became  proper  for  this  court  to  determine 
for  itself  what  was  the  contract  and  whether 
it  had  been  impaired  by  any  subsequent  legis- 
lation of  the  state.    In  determining  what  tbe 
contract  was.  the  opinion  cites  many  cases  in 
the  state  court  which  had  been  decided  regard- 
ing the  Constitution  of   that    state    of  1845, 
which  was  in  existence  at  the  time  the  act  of 
1852  was  passed;  and  it  was  stated  that  the  ex- 
position made  by  the  courts  of  the  state  in  re- 
gard to  its  Constitution  or  laws  in  existence  at 
tbe  time  when  the   obligations  were  issued 
under  them  was  to  be  treated  as  a  part  of  the 
contract  and  formed  a  basis  for  determining 
what  that  contract  was. 

There  is  no  decision  in  the  case  which  gives 
the  least  support  to  the  proposition  that  juris- 
diction exists  in  this  court  to  review  on  writ  of 
error  to  a  state  court,  its  holding  as  to  what  the 
contract  was  simply  because  It  had  changed  its 
construction  'thereof,  nor  that  the  [224 
obligation  of  a  contract  may  be  impaired  within 
the  contract  clause  of  a  Federal  Constitu* 
tion,  unless  there  has  been  some  subsequent 
act  of  the  legislative  branch  of  the  govern* 
ment  to  which  effect  has  been  given  by  tbe 
judgment  of  the  state  court  The  case  mi^ 
therefore  be  regarded  as  in  entire  harmony 
with  the  later  cases  on  the  subject  mentioned 
in  NevD  Orleans  Watencorks  Co.  v.  Louisiana 
Sugar  Be/.  Co.  125  U.  8.  18  [81:607],  and 
Central  Land  Co.  v.  Laidley,  159  U.  S.  lOft- 
109  [40  L.  ed.  91-98].  The  opinion  proceeds 
upon  the  assumption  that  effect  had  been  given 
to  this  subsequent  legi^ation,  and  it  proves 
that  such  legislation  impaired  the  contract  as 
construed  here. 

This  case,  however,  is  not  in  its  facts  within 
the  claim  made  by  the  counsel  for  the  plain- 
tiffs in  error.  In  this  case  there  has  in  truth 
been  no  change  in  the  construction  of  the  state 
statute  regarding  what  constitutes  a  suflScient 
survey  under  its  provisions  as  claimed  by  coun^ 
sel.  The  sales  act  of  1879  provided  that  sur- 
veys should  be  made,  and  at  that  time  it  is 
said  a  statute  was  in  force  which  provided  for 
making  surveys  of  public  lands  as  follows: 

"Sec.  19.  The  surveyors  shall  make  oath 
before  the  respective  commissioners,  truly  and 
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filtbfullj  to  discharge  the  duties  of  their 
office. 

"Sec.  20.  The  course  of  the  lines  shall  be 
determined  by  the  magnetic  needle,  and  care 
•hall  be  taken  to  determine  its  variations  from 
the  pole  in  the  district  where  the  surveys  are 
made. 

•'Sec.  21.  The  surveys  shall  be  made  with 
great  caution,  with  metallic  chains  made  for 
the  purpose,  and  care  shall  be  taken  that  the 
place  of  beginning  the  survey  of  each  parcel 
of  land  be  established  with  certainty,  taking 
the  bearing  and  distance  of  two  permanent 
objects  at  least."  1  Sayles,  Early  Laws,  100. 

Under  that  act  and  acts  similar  thereto  the  su- 
preme court  of  Texas,  as  has  been  stated,  had  for 
man^  years  recognized  the  adoption  of  surveys 
previously  made  as  being  a  legal  survey  within 
the  spirit  of  those  laws.  These  surveys  were, 
however,  not  made  under  the  provisions  of  the 
act  just  quoted.  Boon  after  the  passage  of  the 
act  of  1870,  and  in  that  same  year,  the  Revised 
825]  Statutes  of  Texas  were  adopted,  *art. 
Z908  of  which  has  already  been  given  in 
the  above  statement  of  facts,  and  subd.  8 
«f  that  article  may  be  here  again  set  forth.  It 
reads  that  "the  correctness  of  the  survey  and 
that  it  was  made  according  to  law  shall  lie  cer- 
tified to  officially  by  the  surveyor  who  made 
the  same,  andal$o  thatiuch  survey  tons  actually 
made  in  tlu  field,  and  that  the  field  notes  have 
been  duly  recorded,  giving  the  book  and 
page."  Thus  it  will  be  seen  that  the  old  law 
Dad  been  altered  at  least  three  years  previous 
to  the  application  for  the  purchase  of  these 
linda  made  by  the  defendant^,  and  the  court 
of  civil  appeals  of  Texas  in  this  case  has  stated 
in  the  course  of  its  opinion  with  reference  to 
S8908  as  follows:  ''We  think  the  principal 
object  of  the  legislature  in  requiring  such 
stiictness  in  the  certificate  to  be  made  by  the 
turveyor  was  to  correct  the  abuse  to  which  the 
previous  law  had  been  subjected,  as  above  in- 
Oi<»ted,  and  we  think  it  must  be  conceded,  if 
the  legislature  had  the  power  to  condemn  what 
is  commonly  known  as  an  office  survey  or  office 
work,  and  to  require  its  officer,  before  parting 
with  the  public  lands  of  the  stale,  to  have  the 
survey  actually  done  in  the  field;  it  has  done  so 
by  the  passaj^eof  this  statute."  The  plaintiffs 
in  error  claim,  however,  that  the  Revised  Stat- 
utes were  but  a  simple  revision  of  the  laws  of 
Texas,  not  meant  to  work  any  change  therein, 
and  that  the  different  language  in  which  this 
article  is  couched  from  that  existing  in  the  for- 
mer law  ought  to  be  regarded  as  working  no 
iteration  in  the  meaning  of  the  law.  and  that 
it  should  be  construed  in  the  same  manner  as 
the  law  whose  place  it  took.  Whether  this  ar- 
ticle in  question  was  or  was  not  a  mere  revi- 
sion and  continuation  of  existing  law,  and 
whether  the  changed  phraseology  properly 
called  for  a  change  of  construction,  were  ques- 
tions entirely  for  the  state  court  to  determine. 
The  state  court,  while  acknowledging  that  un- 
der the  old  law  an  adoptive  survey  was  good. 
held  that  under  the  new  law  a  survey  in  the 
field  was  necessary.  This  is  no  change  of  con- 
•traction  of  the  same  act,  and  cannot,  there- 
fore, form  a  basis  for  the  argument  of  counsel 
for  plaintiffs  in  error,  that  a  change  of  con- 
«troction  of  the  same  statute  may  work  an 
Impairment  of  the  obligations  of  the  contract 
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*so  that  a  judgment  of  the  state  couit  [226 
thereon  may  be  reviewable  here.  The  court  is 
under  no  obligation  to  put  the  same  construction 
upon  a  later  statute  that  it  has  placed  upon  an 
earlier  one,  though  the  language  of  the  two 
may  be  similar.  Wood  v.  Brady,  150  U.  S.  18 
[87:  9811.  But  it  is  unnecessary  to  dwell  upon 
this  difference  between  the  two  statutes,  be- 
cause, under  such  circumstances  as  exist  in 
this  case,  the  decision  of  the  state  court  regard- 
ing it  is  not  reviewable  here  on  a  writ  of  error 
to  that  court. 

We  have  thus  far  treated  this  case  as  if  the 
sole  question  arising  in  it  were  not  of  a  Fed- 
eral nature.  It  will  be  seen,  however,  that 
certain  tenders  were  made  to  the  treasurer  of 
the  state  of  Texas  in  payment  for  lands  claimed 
by  the  defendants  to  have  been  purchased  by 
them,  and  some  of  those  tenders  were  held  by 
the  trial  court  to  have  been  insufficient,  be- 
cause they  included  tenders  of  payment  for 
some  lands  where  the  surveys  had  been  made 
after  the  passage  of  the  act  of  1883  repealing 
the  act  of  1879,  as  well  ss  for  surveys  made  be- 
fore that  time,  and  the  defendants  did  not  sepa- 
rate or  offer  to  separate  in  their  tenders  the  sur- 
veys made  before  the  repeal  from  those  made 
after,  and  there  was  consequently,  as  the  trial 
court  held,  no  legal  tender  for  any  of  the  sur- 
veys, and  upon  these  facts  the  court  founded  a 
conclusion  of  law  (No.  4),  which  is  as  follows: 
"Bacon  and  Graves  have  never  paid  or  offered 
to  pay  for  said  land  until  long  after  the  expira- 
tion of  the  time  allowed  and  required  by  law. 
The  purported  surveys  of  many  of  the  sections 
of  the  land  for  which  they  tendered  payment 
on  May  19,  1883,  were  made  after  the  50  cent 
act  was  repealed,  and  Bacon  and  Graves  did 
not  separate  or  offer  to  separate  in  their  tender 
the  surveys  made  before  the  repeal  from  those 
made  after,  and  there  was  consequently  no  le- 
gal tender."  That  was  one  of  five  different 
grounds  upon  which  the  trial  court  held  that 
the  defendants  bad  not  complied  with  the  law 
and  were  not  entitled  to  purchase  the  lands  in 
Question.  This  particularfinding  is  in  no  wav 
oependent  upon  the  others,  and  they  are  all 
entirely  separate  and  distinct  from  one  another. 
The  finding  No.  2.  that  "they  did  not  comply 
with  the  law  by  having  the  lands  surveved, 
*as  was  requirea  by  law,  and  therefore  [1^27 
could  not  purchase  it,"  is  distinct  and  separate 
ground  for  the  judgment  of  the  court  to  rest 
upon  to  the  same  extent  as  if  none  other  had 
been  stated,  and  it  is  entirely  sufficient  in  itself 
upon  which  to  rest  the  judgment. 

■  If  the  4tb  finding  above  set  forth  had  alone 
been  made  by  the  court  below,  this  court,  upon 
writ  of  error,  would  have  had  jurisdiction  to 
review  the  whole  (question,  because  by  that 
finding  some  effect  is  given  to  the  subsequent 
act  of  the  legislature  which  it  is  claimed  im- 
paired the  obligation  of  defendant's  alleged 
contract  with  the  state;  but  where  there  are 
two  grounds  for  the  judgment  of  the  state 
court,  one  only  of  which  involves  a  Federal 
question,  and  the  other  is  broad  enough  to 
maintain  the  judgment  sought  to  be  reviewed, 
it  is  now  settled  that  this  court  will  not  look 
into  the  Federal  question,  inasmuch  as  there 
is  another  ground  upon  which  the  judgment 
can  rest  and  it  will  dismiss  the  writ  for  that 
reason.    EmtU  v.  RjlUe,  150  U.  S.  801  [37: 
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1I11|.     In  the  rnurse  of   Ibc  opIntOD  in   Ibat 

CI'*,  (vlilcL  HUH  lirlivered  by  Mr.  JutUce 
Sliini-.  Un-  ratp  of  BtnajT'  v.  Kmjtt.  138  U.  S. 
S&T,  4UL  |3T:  IISI.  902].  is  ciicd,  aoil  tLe  oiilu- 
iot)  ia  tlic  Inlipr  case  coDtaina  Ibc  folPoiviog 
•taifmeni:  "Whdiier  ihe  wnic  court  so  iotcr- 
pnicil  tLe  trrritnriul  atatute  as  to  diny  tiiicb 
writ  to  ptaltilllJs  )□  error  we  need  nol  inquire, 
for  it  procitds  ia  pari  upon  anotbcr  anil  rtis- 
tlnrt  grouDd.  ootiovolvioga  F<'d<-rn1  quesilon, 
tod  aiitncirljt  in  ilseK  lo^maJDlaiD  ttir  judc- 
mcQl  witbnul  reference lo tb at  quiBLioo."  Tbe 
opioion,  after  stiitinir  nbnt  that  ground  was, 
tbiisconlitiuM:  "Thai  view  dors  aot  involie 
■  Federal  qiirgtion;  nbelber  aound  or  oot.  ne 
do  not  JDquire.  Ii  is  broad  enongb  in  iiself  to 
•Upport  llie  flnal  Judumeul  nitbouL  reCeience 
to  tbe  Federal  qiicsiina." 

Id  Rvtlnnd  It.  Co.  v.  Crntral  Vermont  R. 
Co.  15»  U.  8.  630  [40:  2S4|.  ii  is  stated  'ibai 
nbere  a  state  cuurt.  !□  rcodering  a  ]iid|rineiit, 
decides  a  Federul  question,  and  also  deci'lea 
against  tbe  ptaioiilf  la  error  iipuD  an  inde- 
pendent ground,  not  Involving  a  Federal  quea- 
tioD,  and  lirond  enouab  to  support  tbe  judg- 
mcDt.  tbis  roiirt  will  dismiss  tbe  writ  of  error 
wilTiout  considering  tbe  Federal  question." 
2381  To  ennie  effect  are  Gillit  *v.  Stinehf-dd. 
\na  \j.  8.  G58.  S60  [40:  2%5,  !06[.  and  Snteea 
nation  y.  Cluivy.  162  U.  S.  283  [40:  870J. 

Id  Bucb  catea  ns  Ibis  It  has  someiimee  been 
llie  practice  of  tbis  court  to  affirm  Ibe  ]udg 
nent  and  sometimes  to  dismiss  ibe  writ.  "An 
ezamioatioD  of  our  records  will  sbow  Ibal  in 
•ome  cnaes  tbis  court  baa  affirmed  tbe  judg- 
tneni  of  tbe  court  below  aod  tomeiimes  bas 
dismissed  ilie  wric  of  etror.  This  diacrepancy 
may  bave  orlr^nated  in  a  difference  of  views 
■8  to  Ibe  precise  scope  of  Ibe  qiieslions  pre- 
sented. However  tbat  may  Ik-,  we  tbink  (bat 
wbeD  we  find  it  unnecessnry  to  decide  any 
Federal  question,  and  Ibat  wbcn  tbe  stale  court 
baa  basea  Its  decision  on  n  local  or  slsie  qiint- 
tloD.  our  logical  course  Is  to  dismiss  tbe 
vril."  EuiliM  V,  Boilfi,  ivpra.  Acrordingly, 
tbe  judgment  in  Ibe  esse  Ust  cited  was  ooe  of 
dlstoissal.  The  same  JudgtneDt  was  given  in 
tbe  two  cases  In  1S9  C.  8.  (Rut  and  R.  Co.  v. 
CtiArol  Vfrmonl  R.  Co.  and  GitU*  t.  Stinch- 
JUd).  and  also  ia  the  very  latest  case  on  ibe 
subject,  tbat  of  fientea  A'attoa  v.  Chriltg, 
Ui  U.  8.  283  [40:  870], 

Tbe  proper  judemint  in  this  caae  ahould 
therefore  be  one  of  dismissal,  and  tit  writ  it 
meeorditi'jly  ditmiutd. 


I>T  Jnrf .  I*  In  vh^atlon  nf  the  eongtitutlona)  vnr- 

visloDS  as  to  |>rBaeotreieri[  or  iudicimviit  of  a. 

■rand  Jury  In  <-ane  ot  an  lulumous  criioi.',  and  aa 

to  due  process  ol  law. 
B.    Aliens  iTlihlQ  tlic  lerritorv  ot  the  Unlli'd  Stale* 

are  entitled  to  the  proteclinu  ot  Ibe  Stli  aud  Sitk 

Amendments  nf  tbe  Feiler^rl  Coostliulioii  reuu- 

lallDg  procedure  iQcrimmul  coses. 
[No.  204.] 
A  rgaed  AprU  1, 1,  J896.     Decided  May  IS,  1896. 

APPEAL  from  a  judgmeol  of  ibe  Circuit 
Court  of  ibe  United  States  for  the  Eastern 
District  ot  Michigan  disdiurcing  a  nril  of 
balsas  corpus  and  remandrng  Wong  Wing  d 
al.  to  tbe  custody  of  tbe  HUperintcndeot  of 
the  Detroit  House  of  Correction  to  ai-rve  out  a 
Benieoce  impni^eil  by  a  commissioner  of  a  cir- 
cuit court  of  the  United  Slates.  Unerted,  and 
cause  remanded  for  further  proceedings. 

Statement  by  Mr.  Justice  Shirma: 
•On  July  15,  18D3.  Wong  Wing,  I^e  (220 
Poy.Lee  Yon  Tong,  and  Chan  Wab  Dong  were 
brought  before  Jobo  Oravee.  a  commissioner 
of  Ihe  circuit  court  of  Ihe  United  States  for  tbs 
eastern  dialrirl  of  Michigan,  by  virtue  of  a 
warrant  iFsiied  upOD  the  complaint  of  T.  E. 
McDonougb.  depuly  collector  of  customa, 
upon  a  ('barge  of  being  Chinese  persons  unlaw- 
fully wllbio  the  United  Slates  and  not  emiiled 
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L  Imprlronmeotor  Clilneae  persons  at  hard  latwr 
under  ibe  act  of  Cnnvreta  of  Ma?  S,  190,  ordered 
by  Judgment  ol  ■  oommkaaioDer  wlibout  trial 
ViytK.—At  lov\nt  <i  due  rirocea  a/ tau.  aee  note 
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found  that  snid  persons  were  unlawfully  within 
Ibe  United  Slates  and  not  entitled  to  reoiaia 
within  tbe  same,  and  be  ad]udgcd  tbnt  they 
be  imprisoned  at  hard  Inbor  al  and  in  the  De- 
troit House  ot  Corieciloo  for  a  period  ot  eiity 
days  from  and  iucluding  tbe  day  of  commit- 
ment, and  tbat  at  tbe  tjipiration  of  anid  time 
they  be  removed  from  tbe  United  Slates  lo 
Cbtoa. 

A  writ  of  habeas  corpus  was  sued  out  of  the 
circuit  court  of  the  United  Stales,  directed  lo 
Joseph  Nicholson,  superintendent  of  Ibe  Detroit 
House  of  Correction,  alleging  ibatSHiil  pct^oDS 
werebvbira  unlawfully  detiiineil;  Ihe  super- 
Inlrndent  made  a  return  setiing  up  the  action 
of  tbe  comniis'ioiier;  and.  after  argument,  tbe 
writ  of  habeas  corpus  was  (lisi'haiged,and  the- 
prisoners  were  remanded  to  tbe  cusiody  of  said 
Nicholson.  In  serve  out  Iheir original  sentence. 
From  tbia  decision  an  appeal  was  taken  to  ibl* 

Memrt  Frank  H.  Canfl«ld  and  Frederitk 

W.  /'feWinfl  for  appellants. 

Mr,  J.  M.  Diekinaon,  Afslstant  Attorney 
Qeneral,  for  appellee. 

Mr.  Justice  Shirma  delivered  tbe  opinion  of 
the  court: 

BvlbeaclofSeplemberlS,  IflUSIS.'SStBt  at  t^. 
47V,"S  13>.it  was  provided  as  follows:  "Tliat  any 
Chinese  person  or  peison  of  Chinese  desivnt 
found  unlawfully  in  tbe  United  SiaIcs  or  lit 
terriiorira  may  be  arrested  upon  a  marrnnt  Is- 
sued  upon  a  complaint  iitideroaib,  tUcd  by  »ny 
party  on  behalf  of  the  United  St-trt,  In-  anv 
iuslice  *judee,  or  commissioner  of  nuv  |2:)0 
United  States  court,  returnnbie  bcfon-  any  ins- 
lice, judge,  or  commissioner  of  a  Uniied  Stiitea 
court,  or  befoie  any  Unlied  Stft'ea  court,  and 
wben  coDTicied,  u'pon  a  bearing,  and  found 
161  V.  S. 
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and  adjudged  to  be  coe  cot  lawfully  entitled 
to  be  or  remain  in  the  United  iStates,  such  per- 
son shall  be  removed  from  the  United  States  to 
the  country  whence  he  came." 

The  act  of  October  1, 18b8  (26  Stat,  at  L.  504, 
§  1),  was  in  the  following  terms:  "That  from 
and  after  the  passage  of  this  act  it  shall  be  un- 
lawful for  any  Chinese  laborer  who  shall  at 
any  time  heretofore  have  been,  or  who  may 
now  or  hereafter  be,  a  resident  within  the 
United  States,  and  who  shall  have  departed, 
or  shall  depart,  therefrom,  and  shall  not  have 
returned  before  the  tassage  of  this  act,  to  re- 
turn to  or  remain  in  the  United  States.*' 

The  validity  of  these  acts  was  assailed  be- 
cause they  were  alleged  to  be  in  conflict  with 
existing  treaties  l)etween  the  United  States  and 
China,  and  because  to  deport  a  Chinaman  who 
had,  under  previous  laws,  a  right  to  return  to 
the  United  States,  was  a  punishment  which 
could  not  be  inflicted  except  by  judicial  sen- 
tence. 

But  these  contentions  were  overruled  and 
the  validity  of  the  legislation  sustained  by  this 
court  in  the  case  of  Chae  Chan  Pingy.  United 
StaUi  rChincM  Exclusion  Case^')  130  U.  S.  6bl 
|82:  1069].  In  this  case  it  was  held,  in  an 
•elaborate  decision  by  Mr.  Justice  Field,  that 
the  act  excluding  Chinese  laborers  from 
the  United  States  was  a  constitutional  exercise 
of  legislative  power;  that,  so  far  as  it  conflicted 
with  existing  treaties  between  the  United 
States  and  China,  It  operated  to  that  extent  to 
abrogate  them  as  part  of  the  municipal  law 
of  the  United  States;  and  that  a  right  con- 
ferred upon  a  Chinese  laborer,  by  a  certificate 
Issued  In  pursuance  of  previous  laws,  to  return 
to  the  United  States,  could  be  taken  away  hy  a 
subsequent  act  of  Congress. 

Oo  May  5,  1892.  by  an  act  of  that  date  (27 
Stat,  at  L.  25),  Congress  enacted  that  all  laws 
then  in  force  prohibiting  and  regulating  the 
<x>ming  into  this  countrv  of  Chinese  persons 
and  persons  of  Chinese  descent  should  be  con- 
tinued Id  force  for  a  period  of  ten  years  from 
23 1  ]  the  passage  of  the  act  The  oth  'section 
of  the  act  was,  in  part,  in  the  following  terms: 
*'4nd  it  shall  be  the  duty  of  all  Chinese  laborers 
ivithin  the  limits  of  the  United  States  at  the 
time  of  the  passage  of  this  act,  and  who  are 
entitled  to  remain  in  the  United  States,  to 
apply  to  the  collector  of  infernal  revenue  of 
their  respective  districts,  within  one  year  after 
the  passage  of  this  act,  for  a  certificate  of  resi- 
lience, and  any  Chinese  laborer,  within  the 
limits  of  the  United  States,  who  shall  neglect, 
fsi],  or  refuse  to  comply  with  the  provisions  of 
this  act,  or  who,  after  one  year  from  the  pass- 
age hereof,  shall  be  found  within  the  jurisdic- 
tion of  the  United  States  without  such  certifi- 
cate of  residence,  shall  be  deemed  and  adjudged 
to  be  unlawfully  within  the  United  States,  and 
fnay  be  arrested  by  any  United  States  customs 
official,  collector  of  internal  revenue  or  bis 
deputies.  United  States  marshal  or  hisdeputies, 
and  taken  before  a  United  States  judge,  whose 
duty  it  shall  be  to  order  that  he  be  deported 
from  the  United  States  as  hereinbefore  pro- 
vided." 

As  against  the  validity  of  this  section,  it  was 
ooDtended  that,  whatever  might  be  true  as  to 
the  power  of  the  United  States  to  exclude 
aliens,  yet  there  was  do  power  to  banish  such 
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aliens  who  had  been  permitted  to  become  resi- 
dents, and,  that,  if  such  power  did  exist,  it  was 
in  the  nature  of  a  puDishmcnt.  and  cou!d  only 
be  lawfully  exercised  after  a  judicial  trial. 

But  this  court  held,  in  the  case  of  F(/ng  Tue 
Ting  v.  United  States,  149  U.  S.  698  [37:  905J, 
that  the  right  to  exclude  or  to  expel  aliens,  or 
any  class  of  aliens,  absolutely  or  upon  certain 
conditions,  in  war  or  in  peace,  is  an  inherent  and 
inalienable  right  of  every  sovereign  and  inde- 
pendent nation;  that  the  power  of  Congress  to 
expel,  like  the  power  to  exclude,  aliens  or  any 
cluss  of  aliens  from  the  country  may  be  exer- 
cised entirely  through  executive  officers;  and 
that  the  said  6th  section  of  the  act  of  May  5, 
1892,  was  constitutional  and  valid. 

The  act  of  Aueust  18,  1894  (28  Stat,  at  L. 
890),  made  provisions  for  expenses  of  returning 
to  China  all  Chinese  persons  found  to  be  un- 
lawfully in  the  United  States,  including  the  cost 
of  imprisonment  and  actual  expense  of  convey- 
ance of  Chmese  persons  to  the  frontier  or  s'^a- 
board  for  deportation,  *and  contained  the[23td 
following  enactment:  "In  every  case  where 
an  alien  is  excluded  from  admission  into  the 
United  States  under  any  law  or  treaty  now 
existing  or  hereafter  made,  the  decision  of  the 
appropriate  immigration  or  customs  officers,  if 
adverse  to  the  admission  of  such  alien,  shall 
be  final  unless  reversed  on  appeal  to  the  Secre- 
taiT  of  the  Treasury." 

One  Lem  Moon  Sing,  a  person  of  the  Chinese 
race,  who  claimed  to  have  had  a  permanent 
domicil  in  the  United  States,  and  to  have  car- 
ried on  business  therein  as  a  merchant  before 
the  passage  of  the  act  of  August  18,  1894.  and 
to  have  gone  on  a  temporary  visit  to  his  native 
land  with  the  intention  of  returning  and  con- 
tinuing his  residence  in  the  United  States — 
during  which  temporary  absence  in  the  said 
act  was  passed— was,  on  bis  return,  prevented 
from  landing,  and  was  confined  and  restrained 
of  his  liberty  by  the  collector  of  the  port  of 
San  Francisco.  He  filed  in  the  district  court 
of  the  United  Slates  for  the  northern  district 
of  California  a  petition  for  a  writ  of  habeas 
corpus,  wherein  he  alleged  that  he  had  not 
been  apprehended  and  was  not  detained  by 
virtue  of  the  judgment,  order,  decree,  or  other 
judicial  process  of  any  court,  or  under  any  writ 
or  warrant,  but  under  the  authority  alleged  to 
have  been  given  to  the  collector  of  the  port  of 
San  Francisco  by  the  act  of  August  18.  1894, 
and  that  his  detention  was  without  jurisdiction 
and  without  due  process  of  law,  and  against 
his  rights  under  the  Constitution  and  laws  of 
the  United  States.  The  writ  of  habeas  corpus 
was  denied  by  the  court  below,  and  from  this 
judgment  an  appeal  was  prosecuted  to  this 
court. 

The  contention  on  behalf  of  the  appellant  in 
the  case  was  thus  stated  by  Mr.  Justice 
Harlan,  who  delivered  the  opinion  of  the 
court: 

"The  contention  is  that  while,  generally 
speaking,  immigration  officers  have  jurisdic- 
tion under  the  statute  to  exclude  an  alien  who 
is  not  entitled  under  some  statute  or  treaty  to 
come  into  the  United  States,  yet  if  the  alien  is 
entitled,  of  light,  by  some  law  or  treaty,  to 
enter  this  country,*  but  is,  nevertheless,  ex- 
cluded by  such  officers,  the  latter  exceed  their 
Jurisdiction,  and    their   illegal   actioD,    if   it 
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233]  results  Id  rcstraiDiDp:  *the  alien  of  bis 
liberty,  presents  a  judicial  questiou  for  tbe  de- 
cision of  which  the  courts  may  intervene  upon 
a  writ  of  habeas  corpus." 

In  considering  this  position  the  court  said: 

"  That  view,  if  sustained,  would  bring  into 
tbe  courts  every  case  of  an  alien  who  claimed 
tbe  right  to  come  into  the  United  States  under 
some  Taw  or  treaty,  but  was  prevented  from 
doing  so  by  the  executive  branch  of  the  gov- 
ernment. This  would  defeat  the  manifest 
purpose  of  Congress  in  committing  to  subordi- 
nate immigration  officers  and  to  the  Secretary 
of  the  Treasury  exclusive  authority  to  deter- 
mine whether  a  particular  alien  seeking  admis- 
sion into  this  country  belongs  to  tbe  class  en- 
titled by  some  law  or  treaty  to  come  into 
the  country,  or  to  a  class  forbidden  to  enter  the 
United  States.  Under  that  interpretation  of 
the  act  of  1894  the  provision  that  the  decision 
of  the  appropriate  immigration  or  custom  offi- 
cers should  be  final,  unless  reversed  on  appeal 
to  tbe  Secretary  of  the  Treasury,  would  be  of 
no  practical  value. 

"The  power  of  Congress  to  exclude  aliens 
altogether  from  the  United  States,  or  to  pre- 
scribe the  terms  and  conditions  upon 
which  they  may  come  to  this  country,  and  Jo 
have  its  declared  policy  In  that  regard  enforced 
exclusively  through  executive  officers,  without 
judicial  intervention,  is  settled  by  our  previous 
adjudications." 

Accordingly  tbe  judgment  of  the  court  below 
denying  tbe  application  for  tbe  writ  of  habeas 
corpus  was  affirmed.  L^m  Moon  Sing  v. 
Uvitfd  States,  156  U.  S.  538  [89:  1082]. 

The  present  appeal  presents  a  different  ques- 
tion from  those  heretofore  determined.  It  is 
claimed  that,  even  if  it  be  competent  for  Con- 
gress to  prevent  aliens  from  coming  into  tbe 
country,  or  to  provide  for  the  deportation  of 
those  unlawfully  within  its  borders,  and  to 
submit  the  enforcement  of  the  provisions  of 
such  laws  to  executive  officers,  yet  the  4th  sec- 
tion of  the  act  of  1892,  which  provides  that 
"  any  such  Chinese  person  or  person  of 
Chinese  descent  convicted  and  adjudged  to  be 
not  lawfully  entitled  to  be  or  remain  in  the 
United  States,  shall  be  imprisoned  at  hard  labor 
for  a  period  not  exceeding  one  year,  and  there- 
234]  after  removed  from  the  United 'States." 
inflicts  an  infamous  punishment,  and  hence 
conflicts  with  the.  5th  and  6th  Amendments  of 
the  Constitution,  which  declare  that  no  person 
shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  and  that  in  all 
criminal  prosecutions  the  accused  shall  enjoy 
tbe  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  tbe  state  and  district  wherein 
tbe  crime  shall  have  been  committed. 

It  is  argued  that,  as  this  court  has  held,  in 
BxparU  WiUon,  114  U.  S.  417  [29:89],  and  in 
Mackinv.  United  States,  117  U.  S.  348  [29:909], 
that  no  person  can  be  held  to  answer,  without 
presentment  or  indictment  by  a  grand  jury,  for 
any  crime  for  which  an  infamous  punishment 
may  be  imposed  by  tbe  court,  and  that  impris- 
onment at  hard  labor  for  a  term  of  years  is  an 
infamous  punishment,  the  detention  of  the 
present  appellants  in  the  House  of  Correction 
at  Detroit,  at  hard  labor  for  a  period  of  sixty 
days,  without  having  been  sentenced  thereto 


upon  an  indictment  by  a  grand  jury  and  t^ 
trial  by  a  jury,  is  illegal  and  without  jurisdic- 
tion. 

On  the  other  hand,  it  is  contended  on  behalf 
of  the  government  that  it  has  never  been  de- 
cided by  this  court  that  in  all  cases  where  the 
punishment  may  be  confinement  at  hard  labor 
the  crime  is  infamous,  and  many  cases  are  cited 
from  the  reports  of  the  state  supreme  courts 
where  the  constitutionality  of  statutes  provid* 
ing  for  summary  proceedings,  without  a  jury 
trial,  for  the  punishment  by  imprisonment  at 
hard  labor  of  vagrants  and  disorderly  persons 
has  been  upheld.  These  courts  have  held  that 
the  constitutional  guaranties  refer  to  such 
crimes  and  misdemeanors  as  have,  by  the  regu> 
lar  course  of  the  law  and  the  established  modes 
of  procedure,  been  the  subject  of  trial  by  jury, 
and  that  they  do  not  embrace  every  species  of 
accusation  involving  penal  consequences.  It 
is  urged  that  the  offense  of  being  and  remaining 
unlawfully  within  the  limits  of  the  United 
States  by  an  alien  is  a  political  offense,  and  is 
not  within  the  common-law  cases  triable  only 
by  a  jury,  and  that  the  Constitution  does  not 
apply  to  such  a  case. 

The  Chinese  exclusion  acts  operate  upon  two- 
classes, — one  'consisting  of  those  who  [23& 
came  into  the  country  with  its  consent,  the  other 
of  those  who  have  come  into  tbe  United  States 
without  their  consent  and  in  disregard  of  the 
law.  Our  previous  decisions  have  settled  that  it 
is  within  the  constitutional  power  of  Congress- 
to  deport  both  of  these  classes,  and  to  commit 
the  enforcement  of  the  law  to  executive  officers. 

The  question  now  presented  is  whether  Con- 
gress can  promote  its  policy  in  respect  to- 
Chinese  persons  by  adding  to  its  provisions  for 
their  exclusion  and  expulsion  punishment  by 
imprisonment  at  bard  labor,  to  be  inflicted  by 
the  judgment  of  any  justice,  judge,  or  com- 
missioner of  the  United  Slates,  without  a  trial 
by  jury.  In  other  words,  we  have  to  consider 
the  meaning  and  validity  of  the  4th  section  of 
the  act  of  Hay  5,  1892,  in  the  following  words: 
*That  any  such  Chinese  person  or  person  of 
Chinese  descent  convicted  and  adjudged  to  be 
not  lawfully  entitled  to  be  and  remain  in  the 
United  States,  shall  be  imprisoned  at  hard  labor 
for  a  period  of  not  exceeding  one  year,  and 
thereafter  removed  from  the  United  States.  a» 
hereinbefore  provided." 

We  think  it  clear  that  detention  or  tempor- 
ary confinement,  as  part  of  the  means  necessary^ 
to  give  effect  to  the  provisions  for  the  exclusioof 
or  expulsion  of  aliens,  would  be  valid.  Pro- 
ceedings to  exclude  or  expel  would  be  vain  if 
those  accused  could  not  be  held  in  custody 
pending  the  inquiryintotbeir  true  character  and 
while  arrangements  were  being  made  for  their 
deportation.  Detention  is  a  usual  feature  of 
every  case  of  arrest  on  a  criminal  charge,  eveO' 
when  an  innocent  person  is  wrongfully  accused;, 
but  it  is  not  imprisonment  in  a  legal  sense. 

So.  too,  we  think  it  would  be  plainly  com- 
petent for  Congress  to  declare  the  act  of  aa 
alien  in  remaming  unlawfully  within  the 
United  States  to  be  an  offense,  punishable  by 
fine  or  imprisonment,  if  such  offense  were  to- 
be  established  by  a  judicial  trial. 

But  the  evident  meaning  of  the  section  iik 
question,  and  no  other  is  claimed  for  it  by  the 
counsel  for  the  government,  is  that  the  deten- 
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tioD  pToyfded  for  is  an  imprisoDmccl  at  hard 
labor,  which  is  to  be  undergone  before  thesen- 
236]  lence  of  *deporiation  is  to  be  carried  into 
effect,  and  (hat  such  imprisonment  is  (o  be  ad- 
Judged  against  the  accused  by  a  justice,  judge, 
or  commissioner,  upon  a  summary  bearing. 
Thus  construed,  the  4th  section  comes  before 
this  court  for  the  first  time  for  consideration  as 
to  its  validity. 

It  is,  indeed,  obvious,  from  some  expressions 
used  by  the  court  in  a  previous  opinion  under 
the  exclusion  acts,  that  it  was  perceived  that 
the  question  now  presented  might  arise;  but 
care  was  taken  to  reserve  any  expression  of 
opinion  upon  it.  Thus,  in  the  case  of  Fong 
Tne  Ting  v.  UniUd  States,  149  U.  S.  730  [37: 
919],  Mr.  Justice  Qray  used  the  following  sig- 
nificant language: 

'•The  proceeding  before  a  United  States 
Judge,  as  provided  for  in  §  6  of  the  act  of 
lb92.  is  in  no  proper  sense  a  trial  and  sentence 
for  a  crime  or  ofTense.  It  is  simply  the  ascer- 
tainment, by  appropriate  and  lawful  means,  of 
the  fact  whether  the  conditions  exist  upon 
which  Congress  has  enacted  that  an  alien  of 
this  class  may  remain  within  the  country.  The 
order  of  deportation  is  not  a  punishment  for 
crime.  It  is  not  a  banishment,  in  the  sense  in 
which  that  word  is  often  applied  to  the  ex- 
pulsion of  a  citizen  from  his  country  by  way 
of  punishment.  It  is  but  a  method  of  enforcing 
the  return  to  his  own  country  of  an  alien  who 
has  not  complied  with  the  conditions  upon  the 
performance  of  which  the  government  of  the 
nation,  acting  within  its  constitutional  author- 
ity and  through  the  proper  departments,  has 
determined  that  his  continuing  to  reside  here 
shall  depend.  He  has  not,  therefore,  been  de- 
prived of  life,  libertv,  or  property,  without  due 
process  of  law.  and  the  provisions  of  the  Con- 
stitution, securing  the  right  of  trial  by  jury, 
and  prohibiting  unreasonable  searches  and 
seizures  and  cruel  and  unusual  punishments, 
have  no  application." 

There  is  an  evident  implication,  in  this  lan- 
guage, of  a  distinction  between  those  provi- 
sions of  the  statute  which  contemplate  only  the 
exclusion  or  expulsion  of  Chinese  persons  and 
those  which  provide  for  their  imprisonment  at 
bard  labor,  pending  which  their  deportation  is 
•uspeoded. 

Our  views  upon  the  question  thus  specifi- 
ed? ]cally  pressed  upon  *our  attention  may  be 
briefly  expressed  thus:  We  regard  it  as  settled 
by  our  previous  decisions  that  the  United  States 
can,  as  a  matter  of  public  policy,  by  Congres 
•ional  enactment  forbid  aliens  or  classes  of 
aliens  from  coming  within  their  borders,  and 
expel  aliens  or  classes  of  aliens  from  their  ter- 
ritoiry,  and  can,  in  order  to  make  effectual  such 
decree  of  exclusion  or  expulsion,  devolve  the 
power  and  duty  of  identifying  and  arresting 
the  persons  included  iu  such  decree,  and  caus- 
ing their  deportation,  upon  executive  or  sub- 
oidinate  ofiicials. 

But  when  Congress  sees  fit  to  further  pro- 
mote such  a  policy  by  subjecting  the  persons 
of  such  aliens  to  infamous  punishment  at  hard 
labor,  or  by  confiscating  their  property,  we 
tbink  such  legislation,  to  be  valid,  must  pro- 
ride  for  a  Judicial  trial  to  establish  the  guilt  of 
the  accused. 

No  limits  can  be  put  by  the  courts  upon  the 


power  of  Congress  to  protect,  by  summary 
methods,  the  country  from  the  advent  of  aliens 
whose  race  or  habits  render  them  undesirable 
as  citizens,  or  to  expel  such  if  they  have  al- 
ready found  their  way  into  our  land  and  un- 
lawfully   remain    therein.      But    to   declare 
unlawful  residence  within  the  country   to  be 
an  infamous  crime,  punishable  by  deprivation 
of  liberty  and  property,  would  be  to  pass  out 
of  the  sphere  of  constitutional  legislation,  un- 
less provision  were  made  that  the  fact  of  guilt 
should  first  be  established  by  a  judicial  trial. 
It  is  not  consistent  with  the  theory  of  our  gov- 
ernment that  the  legislature  should,  after  hav- 
ing defined  an  offense  as  an  Infamous  crime,, 
find  the  fact  of  guilt  and  adjudge  the  punish- 
ment by  one  of  its  own  agents. 

In  Ex  parte  WiUon,  114  U.  8.  428  [29:  981, 
this  court  declares  that  for  more  than  a  cen- 
tury imprisonment  at  hard  labor  in  the  state 
prison  or  penitentiary  or  other  similar  institu- 
tion has  t)een  considered  an  infamous  punish- 
ment in  England  and  America,  and  that  im- 
prisonment at  hard  labor,  compulsory  and  un- 
paid, is,  in  the  strongest  sense  of  the  words, 
*•  involuntary  servitude  for  crime,"  spoken  of 
in  the  provision  of  the  Ordinance  of  1787,  and 
of  the  13th  Amendment  of  the  Constitution, 
by  which  all  other  slavery  was  abolished,  and 
which  declares  *that  such  slavery  or  in-  [23^ 
voluntary  servitude  shall  not  exist  within  the 
United  Stales  or  any  place  subject  to  their 
jurisdiction,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed. 

And  in  the  case  of  Tick  Wo  v.  H&pkins,  118 
U.  S.  369  [30:  226],  it  was  said:  •'The  14th 
Amendment  to  the  Constitution  Is  not  confined 
to  the  protection  of  citizens.  It  savs:  *Nor 
shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdictiou 
the  equal  protection  of  the  law.'  These  pro* 
visions  are  universal  in  their  application  to  all 
persons  within  the  territorial  jurisdiction, 
without  regard  to  any  difference  of  race,  of 
color,  or  nationality;  and  the  equal  protection 
of  the  laws  is  a  pledge  of  the  protection  of 
equal  laws."  Applying  this  reasoning  to  the 
5th  and  6th  Amendments,  it  must  be  concluded 
that  all  persons  within  the  territory  of  the 
United  States  are  entitled  to  the  protectiou 
guaranteed  by  those  amendments,  and  that 
even  aliens  shall  not  be  held  to  answer  for  a 
capital  or  other  infamous  crime,  unless  on  & 
presentment  or  indictment  of  a  grand  jury, 
nor  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

Our  conclusion  is  that  the  commissioner,  iu 
sentencing  the  appellants  to  imprisonment  at 
hard  labor  at  and  in  the  Detroit  House  of  Cor- 
rection, acted  without  jurisdiction,  and  that 
the  circuit  court  erred  in  not  discharging  the 
prisoners  from  such  imprisonment,  ^thout 
prejudice  to  their  detention  according  to  law 
for  deportation. 

The  jvdgmeni  of  the  ^'rcuit  court  is  reversed, 
and  the  cause  remanded  to  that  court  with  di- 
rections to  proceed  therein  in  accordance  wIQl 
this  opinion. 

Mr.  Justice  Brewer  took  no  part  in  the  de- 
cision of  this  case. 
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Mr.  Justice  Field  coDcurring  in  part  and 
dissenting  in  part: 

The  majority  of  Ibe  iustices,  in  this  case, 
bold  tliat  whatever  might  be  true  as  to  (be 
power  of  the  United  States  to  exclude  aliens, 
yet  there  was  do  power  to  punisU  sucb  aliens 
who  had  been  permitted  to  become  residents, 
and  that,  if  sucb  power  did  exist,  it  could  only 
239J  be  lawfully  exercised  after  a  *  judicial 
trial,  and  therefore  that  the  accused  were  en- 
tKled  to  be  discharged  from  their  arrest  and 
imprisonment.  To  that  extent  their  opinion 
is  concurred  in. 

But  1  do  not  concur,  but  dissent  entirely 
from  what  seemed  to  me  to  be  harsh  and  ille- 
gal  assertion  made  by  counsel  of  the  govern- 
irent.  on  the  argument  of  this  case,  as  to  the 
right  of  the  court  to  deny  to  the  accused  the  full 
protection  of  the  law  and  Constitution  a^iflinst 
€yery  form  of  oppression  and  cruelty  to  them. 

Wong  Wing,  one  of  the  petitioners  on  pro- 
<;eedings  to  be  released  trom  the  alleged  un- 
lawful imprisonment,  is  a  subject  of  the  Chi- 
nese government,  with  which  the  government 
of  the  United  States  has  relations  of  peace  and 
amity.  This  Chinaman  and  three  other  per 
«ons  of  the  same  race  and  country  were  in  the 
month  of  July,  18^2,  found  within  the  city  of 
Detroit,  in  the  eastern  district  of  Michigan, 
and  upon  the  complaint  of  the  deputy  collec- 
tor of  cystoms  at  that  place  made  to  a  United 
States  circuit  court  commissioner  for  that  dis- 
trict that  they  were  unlawfully  within  the 
limits  of  the  United  States,  a  warrant  for  their 
arrest  was  issued  by  the  commissioner,  and 
Ihey  were  accordingly  arrested  and  taken  be- 
fore him  for  inquiry  into  the  correctness  of 
the  charge. 

Upon  examination  before  the  commissioner 
upon  the  charge  it  was  held  by  him  that  the 
Chinese  persons  named  were  unlawfully  within 
the  United  States,  and  his  judgment  was  that 
they  should  be  imprisoned  at  hard  labor  in  the 
House  of  Correction  at  Detroit,  in  the  eastern 
district  of  Michigan,  for  a  period  of  sixty  days 
from  and  including  that  date,  and  that  at  the 
'expiration  of  that  priod  they  should  be  re- 
>moyed  from  the  United  States  to  China. 

The  Chinese  thus  arrested  and  committed 
Immediately  applied  to  the  judges  of  the 
United  States  court  for  the  eastern  district  of 
Michigan  for  a  writ  of  habeas  corpus,  to  be  re- 
leased from  their  imprisonment  and  restraint 
of  their  liberty,  alleging  that  the  same  were 
unlawful,  without  warrant  of  law.  and  con- 
trary to  the  Constitution  and  laws  of  the 
United  States;  and  that  they  were  made  Under 
2240]  the  act  of  Congress  'approved  May  5. 
1892,  entitled  *'Ad  Act  to  Prohibit  the  Coniing 
f>t  Chinese  Persons  into  the  United  States." 

The  petitioners  alleged  that  the  procef^dinirs 
and  conviction  were  wholly  without  jurisdic- 
tion on  the  part  of  the  commissioner  and  with- 
out warrant  and  authority  of  law.  They 
therefore  prayed  that  the  writ  might  ifsue 
commanding  the  superintendent  of  tm?  Detroit 
House  of  Correction  to  forthwith  bring  the 
^titioners  before  the  couVt  and  show  cause,  if 
«oy  there  be,  why  they  should  be  further  de- 
tained and  deprived  of  their  liberty.  The  writ 
iras  immediately  issued  and  served  upon  the 
•operintendent,  commanding  him  to  have  the 
bodies  of  the  arrested  ind  imprisoned  Chinese 


upon  a  day  and  hour  desi<rnated  before  the 
court,  together  with  the  time  and  cause  of 
surh  imprisonment  and  detention. 

The  superintendent  immediately  appeared 
before  the  court  and  produced  the  arrested  and 
imprisoned  persons  with  a  copy  of  the  com- 
mitment issued  by  the  commissioner  at  a  ses- 
sion of  the  circuit  court  of  the  United  stales 
for  the  eastern  district  of  Michigan,  held  pur- 
suant to  adjournment  in  the  district  court- room 
in  the  cify  of  Detroit  on  Friday,  the  22d  day  of 
JulY,lb92,  Honorable  Henry  H.  Swan,  District 
Ju(ige,  being  present,  and  after  arguments  of 
counsel  were  heard,  the  court  ordered  that  the 
writ  of  habeas  corpus  be  discharged,  and  that 
the  {)ersons  arrested  be  remanded  to  the  cus* 
tody  of  Nicholson,  the  keeper  of  the  Detroit 
House  of  Correction,  to  serve  their  original 
sentences. 

The  prisoners  now  allege  that  they  are  ag- 
grieved by  the  decision  of  the  court,  and  are  ad- 
vised that  the  iudgnient  and  order  are  erroneous 
upon    the   following    among  other  grounds: 

First,  because  the  commitment  and  impris- 
onment of  the  petitioners  in  the  bouse  of  cor- 
rection are  unlawful  and  without  warrant  of 
law,  and  contrary  to  the  Constitution  and  laws 
of  the  United  States;  that  the  proceedings  and 
conviction  of  the  petitioners  before  the  com- 
missioner were  wholly  without  jurisdiction  on 
his  part,  and  witiiout  warrant  or  authority  of 
law;  that  for  these  and  other  reasons  appearing 
on  the  face  of  the  proceedini^s.  the  petitioners, 
feeling  themselves  aggrieved  by  the  judgment 
and  decision  of  the  circuit  court.  *appeal  [2 -II 
therefrom  to  the  Supreme  Court  of  the  United 
States,  and  pray  that  the  appeal  may  be  al- 
lowed, and,  in  accordance  with  the  rules  and 
practice  of  that  court,  pending  the  appeal 
they  may  be  admitted  to  bail,  which  prayer 
was  granted. 

The  question  involved  is  whether  a  Chinese 
person  can  )>e  lawfully  convicted  and  sen- 
tenced to  tmpris<mment  at  hard  labor  for  a  def- 
inite period  by  a  commissioner  without  indict- 
ment or  trial  by  jury.  The  question  involves 
the  constitutionality  of  g  4  of  the  act  of 
1892. 

It  is  submitted  that  this  section  is  invalid 
because  it  conflicts  with  the  5tb  Amendment 
of  the  Constitution,  which  declares  that  "no 
person  shall  be  held  to  answer  for  a  capital,  or 
other  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  .  .  .  nor 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,"  and  also  conflicts 
with  the  6th  Amendment  of  the  Constitution, 
which  provides  that  in  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime 
shall  have  been  committed." 

It  does  not  follow  that  because  the  govern- 
ment  may  expel  aliens  or  exclude  them  from 
coming  to  this  country  that  it  cad  confine 
them  at  hard  labor  in  a  penitentiary  before  de- 
portation or  subject  them  to  any  harsh  and 
cruel  punishment,  if  the  imprisonment  of  a 
human  being  at  bard  labor  in  a  penitentiary 
for  any  misconduct  or  offense  is  not  punish- 
ment, it  is  difficult  to  understand  how  any- 
thing short  of  the  infliction  of  the  death  pen- 
alty for  such  misconduct  or  offense  is  pun- 
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IsbmeDt.  It  would  aeem  to  be  not  only  puD- 
isbment,  but  puDishment  infamous  in  its  cbar- 
BCter,  which,  under  the  provisions  of  the 
Constitution  of  the  United  States,  can  only  be 
Inflicted  upon  a  person  after  his  due  conviction 
of  crime  pursuant  to  the  forms  and  provisions 
of  law. 

Section  4  of  the  act  of  1892  provides: 
"  That  any  Chinese  person  or  person  of  Chinese 
descent,  convicted  and  adjudged  to  be  not  law- 
fully entitled  to  be  or  remain  in  the  United 
States,  shall  be  imprisoned  at  hard  labor  for 
a  period  not  exceeding  one  vear,  and  there- 
24  2 ]after  removed  from  the  United  ^States,  as 
hereinbefore  provided/'  and  whenever  the  law 
provides  that  imprisonmeot  shall  follow  atrial 
and  conviction  of  the  offender,  it  necessarily 
intends  that  such  imprisonment  shall  be  in- 
flicted as  punis/iment,  for  the  offense  of  which 
the  person  has  been  convicted.  Imprisonment 
at  hard  labor  for  a  definite  period  is  not  only 
punishment,  but  it  is  punishment  of  an  in- 
famous character. 

Imprisonment  at  hard  labor  in  a  state  prison 
is  also  servitude,  to  which  no  person  under  the 
Constitution  can  be  subjected  except  as  a 
punishment  for  crime,  whereof  he  shall  have 
been  duly  convicted. 

In  Ex  parte  UV/wm,  114  U.  S.  417  [29:  89], 
the  court  said :  "  Imprisonment  at  hard  labor, 
compulsory  and  unpnid,  is,  in  the  strongest 
sense  of  the  words,  'involuntary  servitude  for 
crime,'  spoken  of  in  the  Ordinance  of  1787  and 
of  the  13th  Amendment  of  the  Constitution, 
by  which  all  other  slavery  was  abolished." 

In  2  Story.  Const.  ^  1924.  it  is  said  that  this 
amendment  "forbids,  not  merely  the  slavery 
heretofore  known  to  our  laws,  but  all  kinds  of 
involuntary  servitude  not  imposed  in  punish- 
ment for  a  public  offense." 

The  provisions  of  the  5th,  6th,  and  18th 
Amendments  of  the  Coostitution  apply  as  well 
to  Chinese  persons  who  are  aliens  as  to  Ameri- 
can citizens. 

The  term  ''person,"  used  in  the  5th  Amend- 
ment, is  broad  enough  to  include  any  and  every 
human  being  within  the  Jurisdiction  of  the  re- 
public. A  resident,  alien  born,  is  entitled  to 
the  same  protection  under  the  laws  that  a  citi- 
zen is  entitled  to.  He  owes  obedience  to  the 
laws  of  the  country  in  which  he  is  domiciled, 
and,  as  a  consequence,  be  is  entitled  to  the 
equal  protection  of  those  laws. 

This  has  been  decided  so  often  that  the  point 
does  not  require  argument.  Yi^  Wo  v.  Hop- 
kins, 118  U.  8.  869  [80:  2261;  Ho  Ah  Now  v. 
Atiwan.SSawy.  552;  Carlisle  v.  United  States, 
88  U.  S.  16  Wall.  147  [21:  426];  Re  Lee  Tong, 
18  Fed.  Rep.  263;  As  Wong  Tung  Quy,  6 
Sawy.  287 ;  Be  Chow  Goo  Poai,  25  Fed.  Rep. 
77. 

The  contention  that  persons  within  the  ter- 
243]ritorial  jurisdiction  *of  this  republicmight 
be  beyond  the  protection  of  the  law  was  heard 
with  pain  on  the  argument  at  the  bar,  in  f<ice 
of  the  great  constitutional  amendment  which 
declares  that  no  state  shall  deoy  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws.  Far  nobler  was  the  boast  of  the 
neat  French  Cardinal  who  exercised  power 
in  the  public  affairs  of  France  for  years,  that 
never  in  all  his  time  did  he  deny  Justice  to  anv 
one.      "For  fifteen  years,"  toch  were  bu 


words,  "while  in  these  hands  dwelt  empire, 
the  humblest  craftsman,  the  obscurest  vaissal, 
the  very  lepers  sbrinkiDg  from  the  sun,  thou|;h 
loftthed  by  charity,  might  ask  for  Justice." 

It  is  to  be  hoped  that  the  poor  Chinamen 
now  before  us  seeking  relief  from  cruel  oppres- 
sion will  not  find  their  appeal  to  our  republi- 
can institutions  and  laws  a  vain  and  idle  pro- 
ceeding. 

But  whilst  remarking  upon  and  denouncing 
in  the  strongest  language  every  form  of  cruelty 
and  barbarity  in  the  legislation  or  proce^in^ 
adopted  for  the  expulsion  or  exclusion  of 
Chinese  from  the  country,  who  do  not  enter 
by  the  permission  of  the  government,  in  order 
to  avoid  a  misconception  of  its  authorized  ac- 
tion in  that  respect,  the  declarations  of  the 
court  with  regard  to  the  aliens  named,  as  to 
their  entrance  and  as  to  the  time  and  manner 
of  their  departure,  are  adopted. 

And  the  statement  of  the  court  in  the  present 
case  that  the  United  States  can,  as  a  matter  of 
public  policy,  by  congressional  legislation, 
forbid  aliens  or  classes  of  aliens  from  their 
territory,  and  can,  in  order  to  make  effectual 
such  legislation  for  their  exclusion  or  expulsion, 
devolve  the  power  and  duty  of  identifying  and 
arresting  them,  and  causing  their  deportation 
upon  executive  or  subordinate  oflScials,  is  ac- 
cepted as  sound. 

And  the  further  views  announced  by  the 
court,  that  when  Congress  sees  fit  to  promote 
such  a  policy  by  subjecting  the  persons  of 
such  aliens  to  infamous  punishment  at  hard 
labor,  or  by  confiscating  their  property,  such 
legislation,  to  be  valid,  must  provide  for  an 
artest  and  trial  to  establish  the  guilt  of  the  ac- 
cused, are  also  accepted  and  adopted.  "  It  is 
not  consistent,"  as  truly  said  by  the  court, 
"with  the  theory  of  our  government,  that  the 
legislature  should,  after  having  *defined  [244 
an  offense  as  an  infamous  crime,  proviae  that 
the  fact  of  infamy  shall  be  established  by  one  of 
its  own  agents." 
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COMPANY. 

(See  S.  a  Beporter*s  ed.  244-866D 

Seizure  and  appropriation   of  a  railroad  bj 
military  authorities— eertifteation  of  elaim— 
act  of  officer  or  goDemmental  departmentr^ 
jurisdiction  of  eouri  of  claims, 

1.  The  seisure  and  appropriation  of  a  railroad  aiid 
its  appurtenances  durijour  the*  war  by  mlUtary 
authorities  of  the  United  States,  without  regard 
to  the  assent  of  the  owner  and  without  any  un- 
derstandinfr  that  compensation  was  to  be  made. 
Is  to  be  regarded  as  an  act  of  war;  and  a  claim  of 
the  owner  for  the  proceeds  of  the  property  ap- 

NoTs.— ^f  to  Uvu*no  u)ar:  high  treosom— see  not* 
to  JSx  parte  Bollmao,  8: 654. 

That  dominion  acquired  over  conquered  or  ceded 
territory  does  not  devest  vested  rights  of  individuais 
to  property;  former  laws  continue  untU  altered  by 
new  soverefgnt—we  note  to  Delassus  v.  United 
States,  9:  Tl. 
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propriated  must  be  deemed  a  *^ar  claim**  witbio 
the  roeaolnfr  of  the  act  of  Conff ress  of  1887  ez- 
cludiDg  war  claims  from  the  jurisdiction  of  the 
court  of  claims. 

IL  The  certification  of  a  war  claim  bj  an  execu* 
tlve  department  to  the  court  of  claims  under  U. 
8.  Rev^.  Stat,  fi  1063,  cannot  give  the  court  Juris- 
diction. 

8.  A  war  claim  cannot  be  devested  of  that  charac- 
ter so  as  to  give  jurisdiction  to  the  court  of 
claims  by  anything  done  or  omitted  to  be  done 
by  any  officer  or  department  of  the  government. 

4.  The  court  of  claims  cannot  take  judicial  cog- 
nizance of  a  **war  claim"— that  is,  one  growing 
out  of  the  appropriation  of  property  by  the 
army  while  engatred  in  the  late  war,  and  not  one 
arising  upon  a  valid  contract,  express  or  implied, 
made  when  such  appropriation  occurred. 

[No.  195.] 

Argued  March  SI  and  April  1,  1806,    Decided 

May  18,  1896, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  the  Winchester  &  Poto- 
mac Railroad  Company,  for  the  value  of  cer- 
taiD  iron  rails  removed  in  1862  from  that  rail- 
road bjr  the  military  authorities  of  the  United 
States.  Rnersed,  and  cause  remanded  with 
directions  to  dismiss  for  want  of  iuri^diction. 
See  same  case  below,  27  Ct.  CI.  494. 

Statement  by  Mr.  Justice  Harlan: 
This  appeal  briugs  up  for  review  a  judgment 
in  favor  of  the  Winchester  &  Potomac  Railroad 
Company  for  the  sum  of  $;3(),340,  the  value 
of  certain  iron  rails  removed  in  1862  from  the 
track  of  that  railroad  by  the  military  author- 
ities of  the  United  States. 

It  seems  necessary  to  a  clear  understanding 
of  the  questions  presented  that  the  history  of 
this  claim  and  the  circumstances  attending;  its 

grofiecution  against  the  United  States  should 
e  fully  stated. 

In  1862  and  for  many  years  prior  thereto 
the  appellee,  a  corporation  bt  Viririnia,  owned 
and  operated  the  railroad  extciMlini;  from 
Harper's  Ferry  to  Winchester  in  ihei^tate  of 
Virginia.  Its  capital  stock  was  largely  owned 
by  citizens  of  loyal  states. 

In  March  of  that  year  the  military  author- 
ities of  the  United  States  took  possession  of  the 
road,  which  at  the  time  was  operated  by  the 
company  for  the  use  and  benefit  of  the  Con- 
federate states  in  the  transportation  of  troops, 
munitions  of  war,  and  other  subjects  under  a 
contract  made  September  11, 1861,  between  an 
officer  of  the  Confederate  States  Army  and  the 
president  of  the  railroad  company. 
245]  *The  possession  of  the  United  States  cov- 
ered substantially  the  whole  time  from  March, 
1862,  to  the  20th  day  of  January,  1866,  and  du- 
ring that  period  the  government  had  the  exclu- 
sive use  of  the  road  for  military  purposes,  re- 
ceiving all  tolls  and  revenues  and  applying  the 
same  to  its  benefit. 

The  United  States,  while  in  possession,  re- 
paired the  road,  and  removed  from  it  a  quan- 
tity of  strap  rails  and  substituted  Trails  taken 
by  it  from  the  Manassas  Gap  Railroad  Com- 
pany. These  T  rails  were  upon  the  Winches- 
ter &  Potomac  Railroad  up  to  the  time  posset 
sion  was  surrendered  by  the  United  States  in 
1866.  The  strap  rails  or  iron  so  removed 
X4S 


from  the  Winchester  &  Potomac  Railroad  were 
stored  at  Alexandria,  Virginia. 

The  United  States  has  never  paid  or  ac- 
counted to  the  claimant  for  the  revenues  of  itt 
road  which  it  collected  and  appropriated,  nor 
for  the  rails  so  removed. 

Immediately  upon  the  restoration  of  the 
roads  of  the  above  companies  to  their  respect- 
ive owners,  the  Manassas  (Jap  Railroad  Com- 
pany brought  suit  against  the  Winchester  A 
Potomac  Railroad  Company  for  the  iron  taken 
from  its  own  road  and  put  upon  the  latter 
road,  or  its  value,  and  obtained  judgment, 
which  was  (Compromised  in  1873  or  1874  by 
the  payment  by  the  Winchester  &  Potomac 
Railroad  Company  of  $25,000. 

The  circumstances  under  which  the  ap- 
pellee's road  was  surrendered  by  the  United 
States  are  fully  disclosed  in  the  findings  below, 
and,  so  far  as  pertinent  to  the  present  inquiry, 
may  be  thus  summarized. 

On  the  19th  day  of  May,  1865,  the  Quarter- 
master General  submitted*  to  the  Secretary  of 
War  a  scheme  for  the  disposition  of  the  rail- 
roads in  the  states  then  lately  in  rebellion. 
That  scheme  was  as  follows: 

"1.  The  United  States  will,  as  soon  as  it  can 
dispense  with  the  military  occupation  and  con- 
trol of  any  road  of  which  the  Quartermaster's 
Department  is  now  in  charge,  turn  it  over  to 
the  parties  asking  to  receive  it  who  may  ap- 
pear to  have  the  best  claim,  and  be  able  to 
operate  it  in  sucti  manner  as  to  secure  the  speedy 
movement  of  all  military  stores  and  troops, 
*tbe  Quartermaster  General,  upon  the  [24B 
advice  of  the  military  commander  of  the  de- 
partment, to  determine  when  this  can  be  done, 
subject  to  the  approval  of  the  Secretary  of 
War.  2.  No  charge  to  be  made  against  the 
railroad  for  expense  of  material  or  expense  of 
operation.  3.  All  materials  for  permanent 
way  used  in  the  repair  and  construction  of  the 
road,  and  all  damaged  material  of  this  class 
which  may  be  left  along  its  route,  having  been 
thrown  there  during  the  operation  of  destruc- 
tion or  repair,  to  be  considered  as  part  of  the 
road  and  given  up  with  it.  4.  No  pa^rment  or 
credit  to  be  given  to  the  railroad  for  its  occu- 
pation or  use  by  the  United  States  during  the 
continuance  of  the  military  necessity  which 
compelled  tbe  United  States  to  take  possession 
of  it  by  capture  from  the  public  enemy.  Tbe 
recovery  of  the  road  from  the  public  enemy 
and  its  return  to  loyal  owners,  and  the  vast  ex- 
penditure of  defense  and  repair,  are  full  equiva- 
lent and  more  than  an  equivalent  for  its  use. 
5.  All  movable  property,  including  rolling 
stock  of  all  kinds,  the  property  of  the  United 
States,  to  be  sold  at  auction  after  full  public 
notice,  to  the  highest  bidder.  6.  All  rolling 
stock  and  material,  the  property  before  the  war, 
of  railroads,  and  captured  by  the  forties  of  the 
United  States,  to  be  placed  at  the  disposal  of 
the  roads  which  originaiiy  owned  it,  and  to  bfe 
given  up  to  tbese  roads  as  soon  as  it  can  be 
spared,  and  they  appear  by  proper  agents  au- 
thorized to  receive  it.  7.  When  a  state  has  a 
board  of  public  works  able  and  willing  to  take 
charge  of  its  railroads,  the  railroads  in  the 
possession  of  the  Quartermaster's  Department 
to  be  given  up  to  this  board  of  public  works, 
leaving  it  to  the  state  authorities  and  the  judi- 
cial tribunals  to  regulate  all  questions  of  prop- 
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tfty  between  toid  boards,  agents,  or  stock- 
holders. 8.  Boads  Dot  being  operated  by  the 
United  States  Quartermaster's  Depart nient  not 
to  be  interfered  with  unless  under  military  ne- 
cessity. Such  roads  to  be  left  in  possession  of 
such  persons  as  may  now  have  possession, 
lubject  only  to  the  removal  of  every  agent, 
director,  president,  superintendent,  or  operator 
who  has  not  taken  theofith  of  allegiance  to  the 
United  States,  which  rule  should  he  rigidly  en- 
forced. 9.  When  the  superintendents  in  actual 
247]  possession  decline  to  take  *such  oath, 
some  competent  person  to  be  appointed  as  re- 
ceiver of  the  railroad,  who  shall  administer  the 
affairs  of  the  road  and  account  for  its  receipts 
to  the  board  of  directors,  who  may  be  formally 
zecognized  as  the  legal  and  loyal  board  of 
managers.  This  receiver  to  be  appointed,  as 
in  the  case  of  other  abandoned  propert]^,  by 
the  Treasury  Department.     .     .     ." 

The  Secretary  of  War  approved  that  scheme, 
and  the  Quartermaster  General  was  directed  to 
turn  over  the  roada. 

Certain  regulations  were  established  by  the 
War  Department,  and  promulgated  August  8. 
1865,  and  October  14,  1865,  for  the  guidance 
of.  the  military  authorities  in  relinquishing  the 
control  of  railroads  io  the  occupancy  of  the 
United  States. 

In  reply  to  an  oral  application  made  No- 
Tember  16,  1865,  by  the  Winchester  &  Poto- 
mac Railroad  Company  to  have  its  road 
restored  upon  the  terms  accorded  to  other 
companies,  the  matter  was  referred  by  the 
Secretary  of  War  to  the  Quartermaster  (Jen- 
ercl  for  such  arrangement  and  recommendation 
as  he  deemed  proper.  The  Quartermaster 
General  recommended  that  the  application  be 
granted,  and  the  officer  in  charge  of  military 
roads  was  directed  to  surrender  possession — 
"all  rolling  stock  and  railroad  materials  u(X)n 
that  road,  which  the  company  may  not  elect 
to  purchase,  to  be  sold,  as  soon  as  preparation 
can  be  made,  at  public  auction." 

This  order  not  having  been  immediately  ex- 
ecuted, the  President  of  the  Winchester  &  Po- 
tomac Railroad  Company,  December  5, 1865, 
made  a  request  in  writing  that  his  company's 
road  be  delivered  up  to  its  board  of  directors. 
Thereupon,  on  the  15th  of  December,  1865,  an 
order  for  the  surrender  of  the  road  was  issued. 
That  order  was  executed  by  the  delivering  the 
road,  on  the  16th  day  of  January,  1866,  to  the 
Baltimore  &  Ohio  Railroad  Company,  as  les- 
sees of  the  Winchester  &  Potomac  Railroad 
Company. 

The  facts  in  relation  to  the  disposition  of  the 
iron  removed  by  the  military  authorities  of 
the  United  States  from  the  Winchester  &  Po- 
tomac Railroad  and  stored  at  Alexandria  are 
as  follows: 

On  the  same  day  on  which  the  president  of  the 
248]  Winchester  *&  Potomac  Railroad  Com- 
pany made  verbal  application  for  the  restoration 
of  the  road  to  his  company,  he  addressed  to  the 
director  and  general  manager  of  military  rail- 
roads.! communication  in  which  he  said: 
"  We  are  informed  that  a  quantity  of  the  iron 
from  our  road— flat  or  strap  bar— is  now  in 
possession  of  your  department  at  Alexandria, 
Virginia,  which  we  are  anxious  to  recover,  as 
we  hope  the  road  is  about  to  be  returned  to 
the  company.      We  respectfully  request  that 
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the  fact  may  be  inquired  into,  and,  if  proper, 
an  order  made  to  return  the  said  iron  to  my 
order,  as  president  of  the  company." 

No  answer  was  returned  to  this  application 
nor  were  any  affldavitsor  other  proof  of  the  own- 
ership or  value  of  the  iron  mentioned,norof  any 
of  the  other  facts  therein  alleged  offered  to  or 
filed  in  any  Executive  Department,  prior  to  May 
11. 1885.  on  which  day  the  Baltimore  &  Ohio 
Railroad  Company  made  a  written  application, 
to  which  reference  will  be  presently  made. 
But  at  or  al>out  the  date  of  the  above  commu- 
nication of  November  16,  1865.  the  president 
of  the  Winchester  &  Potomac  Railroad  Com- 
pany made  an  application  to  the  Quartermaster 
(Jeneral  for  this  iron. 

A  large  quantity  of  iron  stored  at  Alexan- 
dria and  in  the  possession  of  the  United  States, 
and  aggregating  more  than  $2,000,000  in  value, 
was  sold  at  public  auction  on  December  13, 
1865.  The  iron  taken  in  1862  from  the  appel- 
lee's road  was  part  of  the  iron  so  disposed  of. 
It  sold  for  $30,340,  and  was  paid  for  January 
9,  1866,  the  proceeds  being  used,  throueh  the 
War  Department,  for  the  benefit  of  the  United 
States. 

On  the  2d  day  of  December,  1875.  the  presi- 
dent of  the  Baltimore  &  Ohio  Railroad  Com: 
pany  addressed  to  the  Quartermaster  General 
a  communication,  saying:  **  Subsequent  to  the 
termination  of  the  late  war  the  United  States 
military  railroad  authorities  sold  a  quantity  of 
old  rails  in  Alexandria,  Virginia,  which  had 
been  taken  from  the  line  of  the  Winchester  A 
Potomac  Railroad.  I  haye  the  honor  to  re- 
quest that  you  will  furnish  me  with  the  dates 
the  said  rails  were  sold,  the  Quantity  sold, 
the  price  per  ton,  the  amount  realized  from  the 
sale  of  the  rails  taken  from  the  line  of  the 
Winchester  &  Potomac  Railroad,  and  the  dis- 
position made  by  the  U.  8.  M.  R.  'R'd  [249 
managers  of  the  proceeds.  You  will  further 
oblige  me  by  stating  the  date  on  which  the 
Winchester  &  Potomac  Railroad  was  surren- 
dered by  th^  War  Department  to  its  owners." 

The  Quartermaster  General  replied,  under 
date  of  December  11,  1875,  giving  him  exact 
information  touching  all  the  matters  about 
which  inquiry  was  made. 

Nothing  seems  to  have  been  done  by  the 
claimant  or  by  any  one  In  its  name,  until 
Maj  11.  1885.  when  the  Baltimore  &  Ohio 
Railroad  Company,  by  its  president,  made  to 
the  Quartermaster  General  a  written  applica- 
tion or  claim  for  the  proceeds  of  the  sale  of 
said  iron,  as  follows: 

•*  7%<!  United  States  io  the  Baltimore  d  Ohio 
Railroad  Company,  lessee  of  the  Winchester  db 
Potomac  Railroad  Company,  Dr, 

**For  507  tons  1,940  pounds (2.240  pounds  to 
the  ton)  of  iron  rails  appertaining  to  the 
Winchester  &  Potomac  Railroad  Company, 
and  the  property  of  that  company,  which 
once  formed  a  part  of  the  superstructure  of 
that  road  when  taken  by  the  United  States  au- 
thorities, and  was  subsequently  sent  to  Alex- 
andria, Virginia,  and  sold  at  auction  by  the 
United  States  Military  Railroad  Department 
in  December,  1865.  for  the  sum  of  $30,340." 

This  application  was  forwarded  to  the  Sec- 
retary of  War,  and  was  by  him  returned  to 
the  Quartermaster  General.  The  latter  oflBcer 
made  an  elaborate  report,  under  date  of  De- 
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oember  7,  1885.  Id  which,  among  other  things, 
he  said:  '*Tbe  only  leason*  which  can  be 
given  for  the  failure  of  the  company  to  secure 
possession  of  its  old  iron  is  the  fact  that  the 
company  was  not  in  condition  to  receive  it  be- 
fore its  sale.  If  the  transfer  of  the  road  to  the 
Winchester  &  Potomac  Railroad  company 
had  been  authorized  and  effected  before  the 
■ale  of  the  iron,  it  is  believed  that  the  com- 
pany would  have  been  permitted  to  take  pos- 
session of  it.  A  denial  of  this  privilege  or 
right  would  have  involved  an  unjust  discrimi- 
nation by  the  government  between  the  treatment 
of  this  company  and  that  of  ail  other  companies 
whose  roads  were  used  for  military  purposes 
durinetbe  war,  and  would  have  been  a  marked 
departure  from  the  policy  and  practice  of  the 
government  toward  such  companies  upon  the 
^50]restoration  of  their  roads.  .  .  .  *Butitis 
not  believed  to  be  in  the  power  of  the  Executive 
Department  to  afford  relief  at  this  time  with 
out  the  intervention  of  Coni^ess.  .  .  .  It  is 
therefore  respectfully  recommended,  if  this 
report  be  approved,  that  this  claim,  with  the 
papers  accompanying  it,  be  referred  to  the 
third  auditor  for  adjudication  by  the  account- 
ing officers  of  the  Treasury,  with  recommenda- 
tion for  such  action  as  the  law  and  facts  of 
the  case  require." 

The  Secretary  of  War  approved  this  report, 
and  '*  the  accompanying  papers  in  the  claim  of 
the  Baltimore  &  Ohio  Kailroad  Company  for 
the  proceeds  of  railroad  iron,  stated  by  the 
company  at  $30,840."  were  *' referred  (through 
the  office  of  the  Quartermaster  General)  to  the 
third  auditor  of  the  Treasury  for  settlement 
from  the  appropriation  'Transportation  of  the 
Army  and  its  supplies/  the  amount  found  due 
to  be  reported  to  Congress  for  appropriation." 

On  the  4th  day  of  March,  lb87,  the  third 
auditor  reported  against  the  claim,  but  with- 
out expressing  an  opinion  on  its  merits  if  such 
claim  should  ever  be  presented  by  the  Win- 
chester &  Potomac  Railroad  Company. 

Thereupon  the  Winchester  &  Potomac  Rail- 
road Company  was  substituted  as  claimant  in 
interest  in  place  of  the  Baltimore  &  Ohio  Rail- 
road Company,  its  lessee,  claiming  on  its  be 
half. 

On  the  18th  day  of  April,  1887,  the  third 
auditor  again  recommended  the  disallowance 
of  the  claim  and  certified  the  matter  to  the 
second  comptroller  of  the  Treasury. 

The  second  comptroller,  March  9,  1889, 
sent  the  claim,  with  accompanying  papers,  to 
the  Secretary  of  the  Treasury  as  one  involving 
disputed  facts  and  controverted  f  quest  ions  of 
law,  with  a  recommendation  that  the  case. 
Touchers,  etc.,  be  transmitted  to  the  court  of 
claims  for  trial  and  adjudication.  The  Sec- 
retary, March  12,  1889,  sent  the  claim,  with 
the  papers,  to  the  court  of  claims,  under  U.  8. 
Rev.  Stat.  §  1063,  for  trial  and  adjudication, 
expressing,  however,  doubt  whether  the  De- 
partment had  jurisdiction  of  it,  but  submit- 
ting that  question  to  that  court  for  its  deter- 
mination. 

Mr.  J.  M.  Dickinson,  Assistant  Attorney 
General,  for  appellant: 
The  court  oi  claims  was  without  jurisdiction. 
The  reference  was  made  by  the  Secretary  of 
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the  Treasury  in  March,  1889,  and  the  petition 
was  filed  in  the  court  of  claims,  in  June,  1^9. 

The  jurisdiction  of  the  court  of  claims  was 
then  governed  by  the  Bowman  act  (22  Stat  at 
L.  485,  chap.  116),  the  Tucker  act  of  March  3, 
1887  (24  Stat.  atL.  505.  chap.  359),  and  so  much 
of  U.  S.  Rev.  Stat.  §^  1059,  1068.  as  was  not 
superseded  by  that  act 

United  Stales  v.  New  York,  160  U.  S.  598 
(40:  551). 

The  proviso  to  the  Ist  section  of  the  act  of 
March  3.  1887.  expressly  withheld  from  tha 
court  "jurisdiction  to  hear  and  determine 
claims  growing  out  of  the  late  civil  war  and 
commonly  known  as  *war  claims.'  ** 

Before  the  passage  of  the  act  of  March  3. 
1887,  U.  S.  Rev.  Stat  §  1059.  excepted  from 
the  jurisdiction  of  the  court  "any  claim  against 
the  United  States  growing  out  of  the  destruc- 
tion or  appropriation  of  or  damage  to  property 
by  the  armv  or  navy  engaged  in  the  sup- 
pression of  the  rebellion." 

This  limitation  was  made  by  the  act  of  Feb- 
ruary 18,  1875  (18  Stat  at  L.  818,  chap.  80), 
which  was  passed  to  amend  U.  S.  Rev.  Stat. 
§  1059,  for  the  purpose'of  restricting  claims 
for  captured  or  abandoned  property  under  the 
acts  of  March  12,  1863,  and  July  2,  1864. 

In  Uniud  States  v.  Ruuell,  80  U.  8. 18  Wall. 
624  (20:  474),  the  question  arose  as  to  the  mean- 
ing of  the  limitation  upon  the  jurisdiction  con- 
tained in  the  words  ''appropriation  of  or 
damage  to  property  by  the  army  or  navy." 

It  was  the  manifest  purpose  of  the  act  of 
March  3.  1887,  to  further  limit  the  jurisdic- 
tion of  the  court,  and  therefore  more  com- 
prehensive language  was  used,  which  expressly 
withheld  from  the  court  "jurisdiction  to  hear 
and  determine  claims  growing  out  of  the  late 
civil  war  and  commonly  known  as  'war 
claims.'" 

Even  without  the  limitation  of  the  subse- 
quent act,  it  seems  the  court  would  have  no 
jurisdiction  in  this  case. 

Filar  v.  United  Utalea,  76  U.  8.  9  Wall.  46 
(19:  549). 

There  was  nothing  in  the  acts  attending  the 
appropriation  upon  which  an  implied  promise 
could  be  founded. 

Pugh  V.  UniUd  States,  80  U.  8.  13  Wall.  633 
(20:  711). 

If  the  court  could  not  take  the  original  juris- 
diction of  the  claim  for  the  reason  stated,  the 
fact  of  its  being  referred  to  the  court  by  the 
Secretary  of  the  Treasury  would  not  enlarge 
the  jurisdiction. 

United  States  7.  New  Fork,  160  U.  8.  615  (40: 
556). 

There  was  no  implied  contract. 

The  findings  show  that  this  property  was 
"employed  in  actual  hostilities  on  land. 

Under  the  authority  of  United  States  t. 
Klein,  80  U.  S.  13  Wall.  136  (20:  522),  and 
Young  v.  United  Slates,  97  U.  S.  60  (24:997),  it 
became,  when  taken,  the  property  of  the 
United  States. 

Mr,  Frank  P.  Clark,  for  appellee: 

The  government  on  its  part  was  to  release 
"all  charges  against  the  railroad  for  expense 
of  material  or  eipense  of  operation,"  to  give 
up  ''all  material  used  in  the  repair  of  the  road, 
etc.,"  and  to  surrender  "aU  rolling  stock  and 
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material,  the  property  before  the  war  of  the 
road  aod  captured  by  the  forces  of  the  United 
States/'  there  can  be  oo  question  but  that  the 
tender  and  acceptance  of  and  the  compliance 
with  these  conditions  established  a  contract 
between  this  company  and  the  ^vcmment. 

Winchester  A  P.  R,  Oo,  v.  United  States,  27 
Ct.  CI.  494;  United  States  v.  J^ed,  75  U.  S.  8 
Wall.  77  (19:449);  Gibbons  v.  United  States,  75 
U.  S.  8  Wall.  269  (19:453);  United  States  v. 
Smoot,  82  U.  S.  15  Wall.  36(21: 107). 

The  same  construction  and  effect  must  be 
applied  td  contracts  made  by  the  United  States 
as  to  those  between  individuals. 

Salomon  V.  United  States,  7  Ct.  CI.  483,  af- 
firmed in  86  U.  S.  19  Wiill.  17  (22:  46);  United 
States  V.  out,  87  U.  8.  20  Wall.  517  (22:  421); 
United  States  v.  Smith,  94  U.  8.  214  (24:  115); 
United  States  v.  Bostwiek,  94  U.  8.  58  (24: 
65);  Amoskeag  Mfg,  Co.  v.  United  States,  84  U. 
8.  17  Wall.  592  (21:  715). 

The  correspondence  under  which  the  United 
States  enters  into  an  occupancy  constitutes  a 
contract  of  letting,  and  the  United  States  can 
be  held  liable  for  damages  for  misuse  of  the 
leased  premises. 

Clark  V.  United  States,  95  U.  8.  539  (24: 518). 

A  parol  contract,  wholly  or  partially  eze- 
cated,  entitles  the  party  to  recover  the  fair 
▼aloe  of  his  property  or  services,  as  upon  an 
implied  contract  for  the  gvantummervit. 

knots  V.  Utiited  States,  95  U.  8. 149  (24: 442); 
United  States  ▼.  StaU  Nat,  Bank,  96  U.  8.  80 
(24:  647). 

When  the  money  or  property  of  an  innocent 
I^rson  has  gone  into  the  coffers  of  the  nation, 
such  money  or  property  cannot  be  held  against 
the  claim  of  the  wron^  and  injured  party. 

State  Nat.  Bank  ▼.  United  States,  114  U.  8. 
401  (29:  149):  Parish  ▼.  United  Slates,  100  U. 
8.  500  (25:763);  United  States  v.  Peck,  102 
U.  8.  64(26:  46);  Westei-n  U  R  Co.  ▼.  UniUd 
Slates,  101  U.  8.  543  (25:  1068). 

The  government  cannot  retain  the  obligation 
of  a  contract  against  a  company,  and  at  the 
same  time  vary  its  own. 

Chicago  dt  N.  W.  R,  Co,  v.  United  States,  104 
U.  8.  680  (26: 891);  Harvey  7.  United  Slates,  105 
U.  S.  671(26:1206). 

A  written  bid,  and  acceptance  of  that  bid, 
constitute  '*a  contract  between  the  parties," 
which  can  be  enforced. 

Garfielde  v.  United  Slates,  93  U.  8  242  (23: 
779);  Swift  d  C.  A  B,  Co.  v.  United  Stales,  111 
U.  S.  22  (28:  341);  United  StMes  ▼.  Great  Fails 
Mfg.  Co.  112  U.  8.  645  (28:  846);  United  States 
T.  .HueUer,  113  U.  8. 153  (28:  946). 

The  claim  in  the  case  at  bnr  was  surely 
dulv  *' presented"  and  in  a  form  sufficiently  in- 
tellicible. 

Taylor  v.  United  States,  14  Ct.  CI.  339. 

The  adjudicated  cases  sustained  the  court  of 
claims  in  this  case. 

Warder  ▼.  United  Slates,  25  Ct.  CI.  177,  178. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  United  States  contends  that  the  claim  in 
question  is  not  one  of  which  the  court  of 
claims  could  take  cognizance  for  purposes 
of  final  adjudication;  that  the  ease  is  not  one  of 
implied  contract;  and  that  the  government  is 
proticied  from  any  judgment  against  it  by  the 
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statutory  limitation  of  six  years.  The  first  of 
these  questions  does  not  seem  to  have  been 
raised  in  the  court  below. 

The  act  of  February  24,  1855.  chap.  122,  by 
which  the  court  of  claims  was  constituted, 
gave  it  jurisdiction  to  hear  and  determine  all 
claims  against  the  United  States  "founded  upon 
*any  law  of  Congress,  or  upon  any  regu[252 
lation  of  an  executive  department,  or  upon 
any  contract,  expressed  or  implied,  with  the 
government  of  the  United  States."  10  Stat,  at 
L.  612.  But  bv  a  subsequent  act  passed  July 
4,  1864,  chap.  240,  it  was  declared  "that  the 
jurisdiction  of  the  court  of  claims  shall  not  ex- 
tend to  or  include  any  claim  against  the  United 
States  growing  out  of  the  destruction  or  ap- 
propriation of,  or  damage  to,  property  by  the 
army  or  navy,  or  any  part  of  the  army  or  navy, 
engaged  in  the  suppression  of  the  rebellion, 
from  the  commencement  to  the  close  thereof." 
18  Stat.  atL.  881. 

By  the  act  of  February  21,  1867,  chap.  57, 
it  was  provided  that  the  act  of  1864  should 
"not  be  construed  to  authorize  the  settlement 
of  any  claim  for  supplies  or  stores  taken  or 
furnished  for  the  use  of  or  used  by  the  armies 
of  the  United  States,  nor  for  the  occupation 
of,  or  injury  to,  real  estate,  nor  for  the  con- 
sumption, appropriation,  or  destruction  of,  or 
damage  to,  personal  property,  by  the  military 
authorities  or  troops  of  the  United  States, 
where  such  claim  originated  during  the  war 
for  the  suppression  of  the  southern  rebellion, 
in  a  state,  or  part  of  a  state,  declared  in  insur- 
rection."   14  Stat,  at  L.  897. 

The  Revised  Statutes  omitted  the  provisions 
of  the  acts  of  1864  and  1867.  Whether  that 
omission  was  intentional  or  not,  we  need  not 
nquire:  for  by  the  act  of  February  18,  1875, 
chap.  80,  which  was  passed  to  correct  errors 
and  supply  omissions  in  U.  S.  Bev.  Stat. 
^  1059,  enumerating  the  matters  or  cases  of 
which  the  court  of  claims  could  take  cogniz- 
ance, was  amended  by  adding  to  its  fourth 
paragraph  the  following  additional  proviso: 
^'Provided,  also.  That  the  jurisdiction  of  the 
court  of  claims  shall  not  extend  to  any  claim 
against  the  United  States  growing  out  of  the 
destruction  or  appropriation  of,  or  damage  to, 
property  by  the  army  or  navy  engajrcd  in  the 
suppression  of  the  rebellion."  18  ^lat.  atL. 
818. 

The  Tucker  act  of  March  3. 1887,  chap.  359, 
expressly  withholds  from  the  court  of  claims, 
and  from  the  district  and  circuit  courts  of  the 
United  States,  "jurisdiction  to  hear  and  deter- 
mine claims  growing  out  of  the  late  civil  war, 
and  commonlv  known  as  'war  claims.'  "  24 
Stat,  at  L.  505. 

*It  thus  appyears  that  at  the  time  the  ap-[253 
pellee  by  its  president  made  application  to  the 
military  authorities  to  have  its  road,  as  well  as 
the  iron  rails  in  question,  restored  to  its  posses- 
sion,thecourt  of  claims  was  without  authority  to 
adjudicate  any  claim  against  the  United  States 
"growing  out  of"  the  destruction  or  "appro- 
priation" of  or  damage  to  property  by  the 
army  or  navy  engaged  in  the  suppression  of 
the  rebellion;  further,  that  at  the  time  the  ap- 
pellee's claim  was  transmitted  by  the  Secretary 
of  the  Treasury  to  the  court  of  claims  for  adju- 
dication that  court  was  without  jurisdiction  to 
hear  and  determine  claims  "growing  out  of  the 
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late  ciyfl  war  and  commonly  known  as  'war 
claims/"  Of  course,  the  "war  claims"  to 
which  the  act  of  1887  referred  included  those 
described  in  the  previous  acts  as  claims  throw- 
ing out  of  the  destruction  or  appropriation  or 
damage  to  property  by  the  army  or  navy  en- 
gaged in  the  suppression  of  the  rebellion. 

Is  the  claim  or  the  appellee  a  '*  war  claim  " 
within  the  meaning  of  the  act  of  1887?  Light 
will  be  thrown  upon  this  question  by  the  deci- 
sions construing  the  act  of  1864,  which  excluded 
from  the  jurisdiction  of  the  court  of  claims 
any  claim  **growine  out  of  the  destruction  or 
••appropriation"  or  properly,  by  the  army  or 
navy  engaged  in  the  suppression  of  the  rebel- 
lion. 

In  Filar  v.  United  States,  76  U.  8.  9  Wall. 
45.  48,  49  [19:  549-551],  it  appeared  that  a  cer- 
tain wharf  and  it  appurtenances  at  Key  West, 
Florida,  were  in  the  use  and  occupation  of 
the  United  States  during  the  civil  war  under 
an  agreement  as  to  rental  between  an  act- 
ing assistant  quartermaster,  stationed  at  that 
place,  and  the  owner  of  the  property,  but  the 
agreement  was  not  approved  by  the  Quarter- 
master General.  This  court  said:  '*lNo  lease 
of  the  premises  for  the  use  of  the  Quartermas- 
ter's Department,  or  any  branch  of  it,  could 
be  binding  upon  the  government  until  ap- 
proved by  the  Quartermaster  Ckneral.  Until 
such  approval  the  action  of  the  otticers  at  Key 
West  was  as  ineffectual  to  fix  any  liability 
upon  the  government  as  if  they  haa  been  en- 
tirely disconnected  from  the  public  service.  The 
agreement  or  lease  was,so  far  as  the  government 
is  concerned,  the  work  of  strangers.  The  ob 
254]  ligation  *of  the  government  for  the  use  of 
the  property  is  exactly  what  it  would  have  l)een 
if  the  possession  had  been  taken  and  held  with- 
out the  existence  of  the  agreement.  Any  ob- 
ligation of  that  character  cannot  be  considered 
by  the  court  of  claims."  Referring  to  the  pro- 
visions of  the  above  act  of  July  4,  1864,  the 
court  proceeded:  "The  premises  of  the  peti- 
tioners were  thus  appropriated  by  a  portion  of 
the  army.  It  matters  not  that  the  petitioners, 
supposing  that  the  officers  at  Key  West  could 
bind  the  government  to  pay  a  stipulated  rent 
for  the  premises,  consented  to  such  appro 
priation.  The  manner  of  the  appropriation , 
whether  made  by  force  or  upon  the  consent  of 
the  owner,  does  not  affect  the  question  of  ju- 
risdiction. The  consideration  of  any  claim, 
whatever  its  character,  growing  out  of  such 
appropriation,  is  excluded.  The  term  appro- 
priation is  of  the  broadest  import;  it  includes 
all  taking  and  use  of  property  by  the  army  and 
navy,  in  the  course  of  the  war,  not  authorized 
by  contract  with  the  government.  ...  If 
the  petitioners  are  entitled  to  compensation  for 
the  use  of  the  property  they  must  seek  it  from 
Congress." 

The  case  of  United  States  v.  Russell,  80  U. 
8.  18  Wall.  628,  682  [20:  474.  476],  was  some- 
what different  in  its  facts.  That  was  a  suit  to 
recover  for  the  use  of  certain  steamboats  used 
in  the  public  service  by  the  military  authori- 
ties at  St.  Louis.  Missouri,  in  1868.  It  ap- 
peared from  the  findings  of  the  court  of  claims 
that  the  military  officers  did  not  intend  to  ''ap- 
propriate" the  steamboats  to  the  United  Slates, 
nor  even  their  services,  although  they  did  in- 
tend to  compel  the  imasters  and  crews,  with 
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the  steamers,  to  perform  the  services  needed, 
and  that  the  United  States  should  pay  a  reason- 
able compensation  for  such  services;  that  such 
was  the  understanding  of  the  owner;  and  thai 
the  steamers,  as  soon  as  the  services  for  whicb 
they  were  required  had  been  performed,  wero 
returned  to  the  exclusive  possession  and  con- 
trol of  the  owner.  The  steamers  were  equipped, 
victualled,  and  manned  by  the  owner,  and 
he,  or  persons  by  him  appointed,  continued  in 
their  command  throughout  the  entire  period  of 
the  service.  **He  yielded  at  once,"  this  court 
said,  *  'to  the  military  order,  and  entered  into  the 
service  of  *thegovernment.and  the  court[2o5 
here  fully  concur  with  the  court  of  claims  that 
there  was  not  such  an  appropriation  of  the  steam- 
boats or  of  the  services  of  the  masters  and  crews 
as  prohibited  the  court  below  from  taking  ju- 
risdiction of  the  case.  On  the  contrary,  the 
court  is  of  the  opinion  that  the  findings  of  the 
court  of  claims  show  that  the  employment  and 
use  of  the  steamboats  were  such  as  to  raise  an 
implied  promise  on  the  part  of  the  United 
States  to  reimburse  the  owner  for  the  services 
rendered  and  the  expenses  incurred,  as  allowed 
by  the  court  of  claims.  Valuable  services,  it 
is  conceded,  were  rendered  by  the  appellee,  and 
it  is  not  pretended  that  the  amount  allowed  is 
excessive.  Neither  of  the  steamers  was  de- 
stroyed, nor  is  anything  claimed  as  damages, 
and  inasmuch  as  the  findings  show  that  an 
appropriation  of  the  steamers  was  not  intended, 
and  that  both  parties  understood  that  a  reason- 
able compensation  for  the  services  was  to  be 
paid  by  the  United  States,  the  court  is  of  the 
opinion  that  the  objection  to  the  jurisdiction  of 
the  court  of  claims  cannot  be  sustained,  as  the 
claim  is  not  for  Hhe  destruction  or  appropria* 
tion  of  or  damages  to  property  by  the  army  or 
navy  engaged  in  the  suppression  of  the  rel>el- 
lion.'  " 

Another  case  is  that  of  Pugh  v.  United 
States,  80  U.  S.  18  Wall  633-635  [20:  711, 
712].  In  the  petition  in  that  case  the  claimant 
averred  "that  the  United  States,  during  the 
late  civil  war,  illegally,  violently,  and  forcibly 
took  possession  of  his  plantation,  in  the  state 
of  Louisiana,  on  the  false  pretext  that  it  had 
been  abandoned  by  the  owner,  and  held  it  jun- 
til  January,  1886.  during  which  lime  the  United 
States,  and  the  agents  placed  in  charge  of  the 
plantation,  destroyed  and  carried  away  the 
property  of  the  petitioner  to  the  value  of 
$42,508;  and  that  the  United  States,  during 
the  same  period,  rented  the  plantation  to  sun- 
dry persons,  who  made  large  crops,  worth 
$15,000  or  $30,000."  Chief  Justice  Chase, 
speaking  for  the  court,  said :  "The  destruction 
of  the  property  complained  of  was  during  the 
war  and  in  one  of  the  states  engaged  in  the 
rebellion,  and  the  presumption,  in  the  absence 
of  inconsistent  allegations,  is  that  it  was  by 
the  military  forces  of  the  United  States.  It  is 
clear  that  a  petition  for  compensation  for  injuries 
of  this  character  *could  not  be  sustained  r256 
in  the  court  of  claims,  for  the  demand  plainly 
grows  'out  of  the  destruction  or  appropriation 
of  or  damage  to  property  by  the  army  or  navy 
engaged  in  the  suppression  of  the  rebellion,' 
and  u  excluded  from  the  cognizance  of  that 
court  by  the  express  terms  of  the  act  of  July 
4,  1864.  .  .  .  It  is  plain,  therefore,  that  the 
petition  does  not  state  a  case  within  the  joria- 
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diction  of  the  court  of  claims.  If  the  petltiouer  if  it  were  held  that  the  military  authorities  of 
has  anv  claim  upon  the  government  he  must  the  United  States,  after  actual  hostilities 
seek  relief  from  Congress.*'  ceased,  agreed  to  return  the  iron  in  question 
The  present  case  is  con  trolled  bv  the  decisions  to  the  appellee,  its  claim  is  one  "growing  out 
In  FiUyr  v.  United  States  and  Pugh  ▼.  United  of"  the  appropriation  of  property  by  the  army 
States,  It  is  not  a  case,  like  that  of  United  engaged  in  the  suppression  of  the  rebellion,  and 
States'^.  Russell,  of  the  use  of  property  under  therefore  a  **war  claim"  within  the  meaning 
ft  yalid  implied  agreement  that  the  owner  of  the  above  act  of  March  3,  1887.  It  could 
should  be  compensated;  but  is  one  of  the  actu-  not  be  devested  of  that  character  by  anythint; 
al  appropriations  by  the  military  authorities  done  or  omitted  to  be  done  by  any  officer  or 
of  the  United  States.engaged  in  the  suppression  department  of  the  government.  After  the 
of  the  rebellion,  of  property  which,  at  the  suppression  of  the  rebellion  the  military  au- 
time  of  such  appropriation,  was  being  em-  thorities  had  no  such  relations  to  property  ap- 
ployed  by  the  Confederate  government  in  hos-  propriated  by  them  during  the  war  as  enabled 
tility  to  the  Union.  The  transaction  had  no  them,  by  contract  or  otherwise,  to  turn  a  claim 
element  of  contract,  but  was  wholly  military  growing  out  of  such  appropriation  into  a  claim 
fai  character.  In  RusselVs  Case  the  owner  of  based  upon  contract,  and  thereby  give  to  the 
the  property  acquiesced  in  its  use  by  the  gov-  court  of  claims  a  jurisdiction  denied  to  it  by 
ernment,  and  there  was  such  an  undcrstaodiag  Congress.  We  do  not  *mean  to  say  that [258 
between  the  government  and  himself  as  made  this  claim  might  not  have  been  allowed  by  the 
it,  in  the  opinion  of  this  court,  the  duty  of  the  proper  executive  department,  and  paid  out  of 
former  under  the  Constitution  to  make  just  moneys  at  its  disposal  for  such  purposes.  No 
compensation  to  the  latter.  In  the  case  now  such  question  is  now  presented,  and  we  there- 
before  us,  the  road  and  its  appurtenances  were  fore  express  no  opinion  upon  it.  We  adjudge 
seized  without  regard  to  the  Hssent  of  the  owner  nothing  more  than  that  the  court  of  claims 
ftod  without  any  understanding  that  compen-  could  not  take  Judicial  cognizance  of  this  claim 
iation  was  to  be  made.  Indeed,  it  would  not  because  it  was  and  is  a  '*war  claim,"  that  is, 
bftve  been  competent  for  the  military  authori-  one  growing  out  of  the  appropriation  of  prop- 
ties  of  the  United  States  to  have  bound  the  erty  by  the  army  while  engaged  in  the  sup- 
government  to  make  compensation  to  the  ap-  prcssion  of  the  rebellion,  and  not  one  arising 
pellee  for  the  use  or  for  the  return  of  property  upon  a  valid  contract,  express  or  implied,  made 
which,  when  seized,  was  being  actively  em-  when  such  appropriation  occurred, 
ployed,  under  a  contract  with  its  owner,  toad-  These  views  render  it  unnecessary  to  con- 
Tance  the  cause  of  the  rebellion.  If  the  aider  any  other  question  in  the  case,  and  require 
appellee's  road  and' the  iron  upon  it  were  not,  a  reversal  of  the  judgment, 
under  the  circumstances  which  attended  their  The  judgment  is  reversed,  and  the  cause  re- 
seizure.  '*appropriated"bythe  military  author-  manded  with  directions  to  dismiss  the  action 
ities  engaged  in  the  suppression  of  the  rebellion,  for  want  of  jurisdiction  in  the  court  of  claima. 
It  is  difficult  to  conceive  of  a  case  of  an  appro-  Reversed, 
priaiion  of  property  within  the  meaning  of  the  Mr.  Justice  Shiras  dissented. 

acts  of  1864  and  1875.     The  road  and  its  appur-  

2£^7]  tenances  ^having  been  thus  seized  and 

I'lrariV^I^n  "STh/^il^?:^  Sif^el  UNITED  STATES.  R/.  in  Brr., 

of  the  United  States  is  to  be  regarded  as  an  act  -dtj  v  t     t  a  xktq^ 

of  war,  and  the  claim  of  the  appellee,  for  the  HARRY  L.  LAWS. 

DTOceeds  of  the  propertv  appropriated,  must  ^^  g,  c.  Eeporter'a  ed.  258-aa.) 
be  deemed  a  "war  claim    withm  the  meanmg 

of  the  act  of  1887,  and    therefore   expressly  Contract  labor  act — chemist, 
excluded  from  the  jurisdiction  of  the  court  of 

claims  at  the  time  it  was  transmitted  to  that  1«   A  contract  made  with  an  alien  io  a  forelsra 

court  for  adjudication.     Jurisdiction  could  not  country  to  come  to  this  country  as  a  chemist  on 

•ttach  by  reason  simplv  of  the  claim  havinir  a  eaarar  plantation  in  Louisiana,  in  pursuance  of 

been  certified   to  that  "court  by  an  executive  ^^*°^  contract  such  alien  does  come  to  this 

department   under  §   1063.   as  one  involving  country  and  is  employed  on  a suprarplantatlo^^^^^^ 

-S.r.«^™*^  «.,^-»«^/^rJ««»  «Jw*  i«IJ.   XI.  i5  Louisianaand  bis  expenses  paid  by  the  defendant, 

oontroverted  questions  of  fact  and  law;  for    n  ^  ^^^  ^  ^^^^ract  to  perform  labor  or  service  as 

United  Hates  yr.  Aew  York,  160  U.  8.  698.  615  prohibited  In  the  act  of  Ctongreas  passed  Febru- 

[40:  551.  556],  the    vanous    statutes  relating  ary26, 1885. 

to  the  jurisdiction  of  the  court  of  claims  were  2.   a  chemist  employed  on  a  sugar  plantaUon  i& 

examined,  and  it  was  held,  upon  full  consid-  Louisiana  belongs  to  a  **recoffnized  profession** 

eratioo,  that,  notwithstanding  the  passage  of  within  the  ezemplion  made  by  the  proviso  of  the 

the  Bowman  and  Tucker  acts,  a  claim  described  contract  labor  act  of  March  8, 18BL 

in  U.  8.  Rev.  Stat.  §  1068,  could  be  transmitted  rM>^  <uft  1 

to  the  court  of  claims  for  ••final  adjudication."  *--""'     °'-' 

provided  "such  claim  be  not  barred  by  limita-  Submitted  April  S3,  1896,    Decided  May  18, 

tion,  and  be  one  of  which,  by  reason  of  its  1896. 
■abject- matter  and  character,  that  court  could 

take  judicial  cognizance  at  .the  voluntary  suit  AN   A   CERTIFICATE   from    the  United 

of  the  claimant."  VJ    States  Circuit  Court  of  Appeals  for  the 

The  appellee  insists  that  its  claim  is  not  a  Sixth  Circuit  certifying  a  question  to  be  an- 

••war  claim,"  but  is  one  founded  upon  con-  swered  in  the  above-entitled  action.     (Question 

tract  made  after  the  civil  war  ended.    But  in  answered, 

whatever  light  the  matter  be  viewed,  and  eren  The  facts  are  stated  in  the  opinion. 

IM  D.  8.  ^"^ 
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Jfr.  Holmea  Conrad  Solicitor  Geoeral,  from  the  Uoited  Stales  circuit  court  otappeaJi 

toi  pUiniiS  ia  error;  tor  the  sf  itb  circuit.  Tbe  case  came  before  tbat 

A.  "cbemlst"  on  a  bukbt  plantalioo  in  Louis-  court  bj  nrit  of  error  to  tbe  judgmpat  of  the 

boa  U  a  person  engaged  in  labor  or  service;  be  circuit  court  of    tbe    Uoited   Suiea   for   tbe 

doeitiotbelonglo"anyreeogniiedprofesaion."  Bouthern   diatricl  o(   Ohio,   western   division. 

JJnitedStatay.  Tkompmn.  11  Fed.  Hep.  28,  Upon  being  presented  <o  ibe  circuit  court  of 

The  cbemiBt  in   Ibis  case  was  a  mere  em-  appeals  it   appeared  from  the  record  that  tbe 

idoyee,  hired  bj  bis  employer,  to  whose  will  following  question  or  ptoposilion  of  law  aroee 

be  was  subject.  in  lUc  case  concerciDg  which  tbe  court  desired 

Vaue  V.  lieKcombt,  132  TJ.  B.   220  (33:  SIO).  the  lusiructioo  of  this  court  as  to  tbe  proper 

Nowhere  this  "Cbemist"  was  not  a  free  sgeni.  decision  thereof.     TbefoUowiDgislbequtstion 

He   is  not  described   in    tbe   <¥r<iflcale  as  a  as  stated: 

"chemist."  but  as  a  "chemist  ou  a  sugnr  plao-  "Is  a  cootract  made  with  an  alien  in  a  foreign 

•-■- —  =D  Louisiana."     He  waa  a  chemist  only  country  U)  come  to  this  country  aa  a  chemist 


Had  he  been  a  professional  chemist,  offering  by  the  defendant,  a  contract  to  perform  labor 

his  services  to  the   public   at  large,   holding  or  service  as  prohibited  in  the  act  of  Coogresa 

himself  ready  1o  apply  bis  sdcntlflc  knowledge  passed  February  Sit,  IHSS?" 
and  skill  lo  all  perBons  who  applied  for  them,        The  court  certified  the  fotlowlnar  as  being  a 

he  would  be  entitled  to  the  claim  of  "belong  summarized  statement  of  the  facts  appearing 

lag  to  a  recognized  profession.'     But  he  bad  in  tbe  bill  of  exceptions  made  under  the  direo- 

contracted  to  sell  bis  lime,  his  labor,  and  his  tion  of  the  Judges  of  tbe  court,  cu..- 
■kill  in  his  art  lo  one  single,  narrow,  prescribed 
lervlce,  Slalement  of  Faeti. 

Bank  qf  ftnnsyioanw  t.  Griei.  35  Pa,  423;        .    fwil.er  waa  on  ar  ahont  Ti.Iv  59   IftRfl 

iVtov.  Sir*,  90  Pa.  47;  ftniioatv.  FuUer.il  .  A.  Beelliter  was  on  or  ahout  Juty  ?3.  188», 

ifinh   iKa   in  k,„   Uo.,    ijo  *  citizen  of  the  German  Enip  re,  residing  at 

TSl.^'„f  P.h™^'9fl   1M1  h.  ..r.««lv  Dormai.uen.   Germanv.      At    Ibal   date  ft  U 

manifested  us  intent  and  purpose  to  reach  all       ^   j^     g    „   ^     "^  j^    ^' j^ 

3re"c      ed'SranV?n\"b'eC^^^^^^^^ 

,lt(,ti^''"^'^'■  '■  '^'*'"''  '"^  ''■'■  ^i-V"<*bre^x.^"n:?sSo"t"^^^^^^^ 

M^  T-       1      -,*f  n   r,    r«,^=r.„^  "»«'  Seeliger  eame  to  the  United   Stales  and 

anUn  '^'"*'"='*  "•"""".'fr-  for  defend-  „^„j  ,^  L5uiri„na,  aud  was  there  employed  on 

It  is  TTue  of  this  caae.  as  it  was  of  tbe  case  ?i*"^;£Tfl°H,n, '"'""'"  """'"  ""  '^'"^ 

ot  Church  of  Boly   THnit^v.    UmUd  SUiU..  ton  of  the  defendan!. 

143  U.  B.  467(36:  227),  that  tbe  contract  com-  It  will  be  noticed  tbat  in  the  foregoing  stale- 
plained  of  is  within  the  letter  of  tbe  statute,  meut  of  fads  there  is  a  plain  contradict  ion  a* 
But  it  Is  not  withiD  the  statute,  because  not  to  which  party  paid  t^eliger's  eipensea; 
wltbin  its  spirit  nor  within  the  intention  of  its  whether  be  paid  ihem  himself  or  whether  the 
makers.  "The  title  of  the  act.  the  evil  which  defendant  paid  them,  it  being  s(al<^  both  ways. 
was  ioteodcd  lobe  remedied,  the  circumstances  This  is  u  n  qu  est  iou  ably  a  mere  clerical  error, 
■urrouDding  tbe  appeal  of  Congress,  tbe  re-  becausein tbequestionwhicb''lBceriiSed[^<IO 
ports  of  the  committee  of  each  house,  all  con-  to  ibis  court  tbe  slatemeniia  plainly  made  that 
cur  Id  atBrming  tbat  tbe  intent  of  Cocgress  the  expenses  of  Seeliger  were  paid  bv  the  de- 
was  simply  to  stay  Ibe  Influx  of  tbla  cheap  un-  feodant.  We  must  assume,  therefore,  tbat 
•killed  labor."    p,  469  (330).  such  is  the  fact. 

A  chemist  is  none  the  less  engaged  ia  a  pro-       The  act  of  Congress  under  which  the  que*- 

fesBlonal  labor  l>ecnuie  he  confines  his  energies  (ion  arises,  passed  February  26,  1685  (23  Stat. 

to  t  perticiilsr  deparlmenl  of  cbemislry,  or  In  at  L.  332),  is  entitled  "An  Act  to  Prohibit  the 

behslf  of  a  particular  patron,  Importalion  and  Jdigmtion  of  Foreigners  and 

The  statement  tbat  tbe  service  was  to  be  per  Aliens  under  Contractor  Agrc^'ineoL  to  Per- 
formed "on  a  sugar  plantation  in  Louisiana"  form  Laborin  tbe  United  Slates,  Its  Territories, 
does  not  qualify  the  character  of  tbe  service,  and  tbe  District  of  Columbia."  The  Istaod 
It  Indicatea  merely  the  place*where  the  service  2d  seclions  thereof  read  as  follows: 
was  lo  be  performed.  Tbe  question  certified  "Sec.  1.  BeittnaeUdbpthe  Senate  and  Houtt 
must  therefore  be  dealt  with  as  one  presenting  of  RepreuntatitttqflTie  United  StattM  of  America 
the  care  of  purely  professlocal  labor  because,  in  Cotigrat  at»embled.  That  from  and  after  tba 
kccording  to  tbe  definitions  of  all  lexicograph-  passage  of  this  act  it  shall  be  unlawful  for  any 
era,  a  chemist  is  one  skilled  in  the  scieoce  of  person,  company,  partnership,  or  corporation, 
.rJiemlstry,  or  a  professor  of  chemistry.  in  any  manner  whatsoever,  to  prepay  the  trans- 

The  statute  (being  criminal  and  tberefore  lo  poitation.  or  In  any  way  assist  or  encolirage 

ba  strictly  construed)  was  not  Inteoded  to  coa-  tbe  imporiallon  or  migration  of  any  alien  or 

demn  tbe  act  complained  of.  aliens,   any   foreigner  or  foreigners,  into  (he 

United  Siaies,  its  territories,  or  the  District  of 

Mr.  Justice  Peckluun  delivered  the  opinion  Columtiipi,  tmdrr  contract  or  apreerneot,  parol 

of  the  court:  or  spocial,  espresa  or  implied,  made  previoua 

Mffffj  *7&i*  cue  comeihve  upon  a  cerliflcate  to  the  Importation  or  migration  of  aucb  alien 
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or  aliens,  foreigner  or  f oreit^ners,  to  perform 
kbor  or  service  of  any  kind  in  the  United 
States,  its  territories,  or  the  District  of  Co- 
lumbia. 

"Sec.  2.  That  all  contracts  or  sgreements, 
express  or  implied,  parol  or  special,  which  may 
hereafter  be  made  by  and  between  any  person, 
company,  partnership,  or  corporation,  and  any 
foreigner  or  foreigners,  alien  or  aliens,  to  per- 
form labor  or  service  or  having  reference  to 
the  performance  of  labor  or  service  by  any 
person  in  the  United  States,  its  territories,  or 
the  District  of  Columbia  previous  to  the  migra- 
tion or  importation  of  the  person  or  persons 
whose  labor  or  service  is  contracted  for  into 
the  United  States,  shall  be  utterly  void  and  of 
DO  effect " 

The  dd  and  4th  sections  are  not 'material 
here.  The  5th  section,  after  providing  for 
certain  exceptions  to  the  provisions  of  the  first 
two  sections,  further  enacts  tbat  the  act  shall 
not  apply  "to  professional  actors,  artists, 
lecturers,  or  singers,  nor  to  persons  employed 
strictly  as  personal  or  domestic  servants." 
201]  *  While  this  act  was  in  force  a  suit  was 
brought  in  the  circuit  court  for  the  southern  dis- 
trict of  New  York  in  favor  of  the  United  States 
a^tnst  the  Rector,  etc.,  of  the  Church  of  the 
Holy  Trinity  in  the  city  of  New  York.  It  was 
brottgbt  to  recover  the  penalty  of  $1,000,  as 
provided  for  in  the  act,  and  in  the  course  of  the 
trial  it  appeared  that  the  defendant  was  a  re- 
ligions corporation,  and  had  engaged  a  Mr. 
Warren,  an  alien  residing  in  England,  to  come 
to  the  dty  of  New  York  and  take  cbkrge  of  its 
church  as  pastor.  It  was  claimed  on  the  part 
of  the  United  States  tbat  the  church  corpora- 
tion in  making  that  contract  with  Mr.  Warren 
had  violated  the  1st  section  of  tlie  act  in  ques- 
tion. It  was  held  by  the  circuit  court  that  the 
contract  was  within  the  statute,  and  that  the 
defendant  was  liable  for  the  penalty  provided 
for  therein.  United  Stateit  v.  Chvrch  of  tha 
Defy  Trinity,  86  Fed.  Rep.  803. 

In  the  course  of  his  opinion  the  learned  cir- 
cuix  judge  said: 

**It  was,  no  doubt,  primarily  the  object  of 
the  act  to  prohibit  the  introduction  of  assisted 
immigrants,  brought  here  under  contracts 
previously  made  by  corporations  and  capitalists 
to  prepav  their  passage  and  obtain  their  serv- 
ices at  low  wages  for  limited  periods  of  time. 
It  was  a  measure  introduced  and  advocated  by 
the  trades  union  and  labor  associations,  de- 
signed to  shield  the  interests  represented  by 
such  organizations  from  the  effects  of  the  com- 
petition in  the  labor  market  of  foreigners 
tirought  here  under  contracts  having  a  tendency 
to  stimulate  immigration  and  reduce  the  rates 
of  wages.  Except  from  the  language  of  the 
statute  there  is  no  reason  to  suppose  a  contract 
Kke  the  present  to  be  within  the  evils  which 
the  law  was  designed  to  suppress:  and,  indeed, 
it  woald  not  be  indulging  a  violent  supposition 
to  assume  that  no  lef^islative  body  in  this 
oonntiy  would  have  advisedly  enacted  a  law 
frameo  so  as  to  cover  a  case  like  the  present." 

Nevertheless  the  circuit  court  felt  bound  by 
what  it  regarded  the  plain  terms  of  the  statute 
to  hold  that  the  defendant  had  violated  the  act 
and  was  therefore  amenable  to  its  penalties. 
262]  *Tbe  court  was  strengthened  in  its  con- 
struction of  the  statute  in  question  by  the  terms 
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of  the  proviso  above  alludei}  to,  contained  in  the 
•5th  section,  which  excepted  from  the  act  profes- 
sional actors,  artists,  lecturers,  and  singers. 
The  circuit  judge  said:  *'If,  without  this  ex- 
emption, the  act  would  apply  to  this  class  of 
persons,  because  such  persons  come  here  under 
contracts  for  labor  or  service,  then  clearly  it 
must  apply  to  ministers,  lawyers,  surgeons, 
architects,  and  all  others  who  labor  in  any  pro- 
fessional calling.  Unless  Confess  supposed 
the  act  to  apply  to  the  excepted  classes,  there 
wasnonecessitv  for  the  proviso.  .  .  .  Giv- 
ing effect  to  this  well-settled  rule  of  statutory 
interpretation  the  proviso  is  equivalent  to  a 
declaration  that  contracts  to  perform  profes- 
sional services,  except  those  or  actors,  artists, 
lecturers,  or  singers,  are  within  the  prohibition 
of  the  preceding  sections."    p.  805. 

The  defendant  in  the  action  brought  the  case 
to  this  court  for  review,  where  the  judgment 
of  the  circuit  court  was  reversed,  and  it  was 
held  tbat  the  statute  did  not  apply  to  such  a  con- 
tract. The  opinion  of  this  court  was  delivered 
bv  Mr.  Justice  Brewer,  and  is  reported  in  143 
U.  S.  457  [86:327].  In  the  course  of  that 
opinion  the  title  of  the  act  in  question  was  re- 
ferred to  and  commented  upon,  and  it  was 
stated,  in  speaking  of  the  title,  tbat  "obviously 
tl\e  thought  expressed  in  this  reaches  only  to 
the  work  of  the  manual  laborer  as  distinguished 
from  that  of  the  professional  man.  No  one 
reading  such  a  title  would  suppose  that  Con- 
gress had  in  its  mind  any  purpose  of  staying 
the  coming  into  this  country  of  ministers  of 
the  gospel,  or,  indeed,  of  any  class  whose  toil 
is  tbat  of  the  brain." 

It  was  further  stated  in  the  opinion  as  follows: 

*'Again,  another  guide  to  the  meaning  of  a 
statute  is  found  in  the  evil  which  it  is  designed 
to  remedy  ;  and  for  this  the  court  pro|>erly 
looks  at  contemporaneous  events,  the  situation 
as  it  existed,  and  it  was  pressed  upon  tbe  at- 
tention of  the  legislative  body.  United  8tate$ 
V.  Union  P.  R.  Co,  91 U.  8.  72,79  [28:  224, 228]. 
The  situation  which  called  for  this  statute  was 
briefly  but  fully  stated  by  Mr,  Justice  Brown 
when,  as  district  judge,  he  decided  the  case  of 
United  States  v.  (Jraig,  28  Fed.  Rep.  795,  798  : 
*The  motives  and  history  of  the  act  *are  [263 
matters  of  common  knowledge.  It  had  become 
tbe  practice  for  large  capitalists  in  this  country 
to  contract  with  their  agents  abroad  for  the 
shipment  of  great  numbers  of  an  ignorant  and 
servile  class  of  foreign  laborers,  under  con- 
tracts by  which  tbe  employer  agreed,  upon 
tbe  one  hand,  to  prepay  their  passage,  while, 
upon  tbe  other  band,  tbe  laborers  agreed  to 
work  after  their  arrival  for  a  certain  time  at  a 
low  rate  of  wages.  The  effect  of  this  was  to 
break  down  the  labor  market,  and  to  reduce 
otber  laborers  eueaged  in  like,  occupations  to 
the  level  of  the  assisted  immigrants.  The  evil 
finally  became  so  flagrant  that  an  appeal  was 
made  to  Congress  for  relief  by  the  passage  of 
tbe  act  in  question,  the  design  of  which  was  to 
raise  the  standard  of  foreign  immigrants,  and 
to  discountenance  the  migration  of  those  who 
had  not  sufiicient  means  in  their  own  hands, 
or  those  of  their  friends,  to  pay  their  passage.' " 

Allusion  is  then  made  to  the  petitions  and 
testimony  presented  before  tbe  committees  of 
Congress,  from  which  it  appears  "that  it  was 
this  cheap,  unskilled  labor  which  was  making 
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the  trouble,  and  the  influx  of  which  Congress 
sought  t^)  preveut  It  was  never  suggested 
that  we  had  in  this  country  a  surplus  of  brain 
toilers,  and,  least  of  all,  tbat  the  market  for 
the  services  of  Christian  ministers  was  de- 
pressed by  foreign  competition." 

Summing  up  the  matter  on  this  branch,  it 
was  said  in  the  opinion  as  follows:  **We  find, 
therefore,  tbat  the  title  of  the  act,  the  evil 
which  was  intended  to  be  remedied,  the  cir- 
cumstances surrounding  the  appeal  to  Con- 
gress, the  reports  of  the  committee  of  each 
house,  all  confer  in  affirming  that  the  intent 
of  Congress  was  simply  to  stay  the  influx  of 
this  cheap,  unskilled  labor." 

Beyond  tbat,  the  opinion  proceeded  with  the 
statement  that  no  purpose  of  action  against  re- 
ligion could  be  imputed  to  any  legislation, 
state  or  national,  because  of  the  fact  tbat  this 
is  a  religious  people,  not  Christianity  with  an 
establisbed  church  and  tithes  and  spiritual 
courts;  but  Christianity  with  liberiy  of  con- 
science to  all  men,  as  was  stated  in  Updegraph 
V.  Com.  11  Serg.  &R.  394,  400. 
204]* Upon  tbe  basis,  therefore,  that  it  could 
not  be  imputed  as  the  intention  of  Congress,  not- 
withstanding the  language  used  in  the  act.  to 
prevent  tbo  introduction  of  religious  teachers, 
it  was  held  tbat  tbe  act  did  not  apply  to  tbe 
case  before  the  court.  Both  grounds  were 
covered  in  the  opinion;  the  one  tbat  tbe  act 
was  clearly  intended  to  apply  only  to  cheap, 
unskilled  labor,  and  the  other  tbat  in  no  event 
could  it  be  construed  as  applying  to  a  contract 
for  tbe  services  of  a  rector  or  a  pastor  of  a  re- 
ligious corporation.  Tbe  first  ground  covers 
the  case  in  hand.  The  construction  given  to 
the  words  "labor  or  service"  by  this  court  in  the 
above  case  was  neither  forced, .unnatural,  nor 
unusual.  Considering  tbe  clear  purpose  of  tbe 
act.  the  construction  adopted  was  a  natural 
and  proper  one. 

The  same  construction  has  been  adopted  in 
the  courts  of  the  state  of  New  York  in  relation 
to  statutes  providing  for  claims  of  laborers. 
In  Ericsson  v.  Brown,  38  Barb.  390.  one  of  the 
sections  of  the  act  of  incorporation  rendered 
the  stockholders  individually  liable  for  all  the 
debts  due  and  owing  by  the  company  to  its 
"laborers  and  apprentices."  The  plaintiff, 
being  a  consulting  engineer,  rendered  services 
to  tbe  company  as  such,  and  he  was  held  not 
to  be  within  the  meaning  of  the  statute,  and 
hence  could  not  recover  from  a  stockholder. 
The  statute  was  held  to  refer  to  unskilled  labor, 
where  the  individual  earned  his  wages  more 
bv  the  labor  of  his  hands  than  of  his  bead. 

*In  Aikin  v.  Wasmn,  24  N.  Y.  482,  the 
plaintiff  contracted  with  a  railroad  company 
to  construct  part  of  its  road.  Defendant  was 
a  stockholder  in  the  company,  which  became 
Insolvent.  It  was  indebted  to  plaintiff  for 
the  services  of  himself  and  his  laborers  and 
•ervants  under  his  contract  Section  10  of  the 
railroad  act  enacted  that  "all  of  the  stock- 
holders of  every  such  company  shall  be  jointly 
and  severally  liable  for  all  tbe  debts  due 
or  owing  to  any  of  its  laborers  and  servants  for 
services  performed  for  such  corporation."  It 
was  held  that  tbe  plaintiff  was  neither  a  laborer 
nor  a  servant  within  the  meaning  of  the  act. 

In  Coffin  V.  Reynolds,  37  N.  Y.  640,  the  stat- 
ute read:    "The  stockholders  of  any  company 
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organized  under  the  provuiions  of  *thi8act[26l!^ 
shall  be  jointly  and  severally  individually  liable 
for  all  debts  tbat  may  be  due  and  owing  to  all 
their  laborers,  servants,  and  apprentices  for 
services  performed  for  such  corporations." 
The  plaintiff  was  tbe  secretary  of  tbe  company 
and  commenced  an  action  against  the  defendant 
as  a  stockholder  to  recover  the  amount  of  his 
salary,  the  company  being  insolvent.  It  was 
held  that  he  could  not  recover.  He  was  not  a 
laborer  or  a  servant  within  the  meaning  of  the 
statute. 

In  Wahefitld  v.  Fargo,  90  N.  Y .  213,  under 
the  same  statute  it  was  held  tbat  one  who  was 
employed  at  a  yearly  salary  as  bookkeeper  and 
general  manager  was  not  a  laborer,  servant,  or 
apprentice  within  tbe  meaning  of  the  act,  and 
hence  tbat  he  could  not  recover  against  the 
stockholders  for  a  balance  of  salary  due  bim 
from  tbe  insolvent  corporation. 

These  statutes  were  passed  for  tbe  protec- 
tion of  laborers,  servants,  apprentices,  and  the 
like,  and  tbe  opinions  of  the  courts  in  relation 
to  tbe  class  of  individuals  tbat  would  be  in- 
cluded within  the  meaning  of  those  terms  are 
somewhat  relevant  although  not  entirely  an- 
alogous to  tbe  case  before  this  court. 

Congress,  however,  a  .short  lime  after  and 
probably  in  consequence  of  the  decision  of  the 
circuit  court  in  the  .^-u'licni  district  of  New 
York,  amended  ibeSiii  seciion  of  the  statute 
in  question  by  addinn  to  the  provi.co  therein 
mentioned  the  words  "uor  lo  ministers  of  any 
religious  denomination,  nor  peisons  Ix'longini; 
to  any  recognized  profession,  nor  profe-^sors  for 
colleges  and  seminaries,"  so  thai  the  proviso 
would  read  that  the  provisions  of  this  act 
should  not  "apply  to  professional  actors,artists. 
lecturers,  or  singers,  nor  to  persons  employed 
strictly  as  personal  or  domestic  servants,  nor 
to  ministers  of  any  rellciousdcnoniinaMon.  r»or 
to  persons  belonging  to  any  recj  s.-i/ .-i  profes- 
sion, nor  professors  for  collei:cs  -aud  semi- 
naries" Act  approved  .March  3,  IJ^OI.  U6 
Stat,  at  L.  1084,  chap.  551. 

This  amendment  to  the  statute  of  1885.  al* 
thou/^h  passed  subsequently  to  the  decision  in 
tbe  circuit  cjurt  and  prior  to  tbe  decision  of 
the  same  case  in  this  court,  was  not  mentioned 
in  the  opinion  in  this  court,  because  the  review 
was  had  upon  the  record  based  upon  the  act 
as  originally  passed  in  1885. 

*If  by  the  terms  of  tbe  original  act  the  [266 
provisions  thereof  applied  only  to  unskilled  la- 
borers whose  presence  simply  tended  to  de- 
grade American  labor,  the  meaning  of  the  act 
as  amended  by  the  act  of  1891  becomes,  if  pos- 
sible, still  plainer.  Now  by  its  very  terms  it 
is  not  intended  to  apply  to  any  person  belong- 
ing to  any  recognized  profession.  We  think  a 
chemist  would  be  included  in  that  class.  Al- 
though the  study  of  chemistry  is  the  study  of 
a  science,  yet  a  chemist  who  occupies  himself 
in  the  practical  use  of  his  knowledge  of  chem- 
istry as  his  services  may  be  demanded  may. 
certainly  at  this  time  be  fairly  regarded  as  in 
the  practice  of  a  profession.  One  definition 
of  a  profession  is  an  "  employment,  especially 
an  employment  requiring  a  learned  education, 
as  those  of  divinity,  law,  and  physic."  Wor- 
cester's Diet.  tit.  Profession,  In  the  Century 
Dictionary  the  definition  of  the  word  "pro- 
fession" is  given,  among  others,  as  "A  voca- 
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tlon  in  which  a  professed  knowledge  of  some 
departmeDt  of  scieDce  or  learnio^  Is  used  by 
Kb  practical  applicatloD  to  the  afifairs  of  others, 
either  in  adyisinp,  e;u1diDg,  or  teacbiDg  them, 
or  Id  serviDg  their  interests  or  welfare  in  the 
practice  of  an  art  founded  on  it.  Formerly, 
theology,  law,  and  medicine  were  specific- 
ally known  as  the  prof essions;  but  as  the  appli- 
cations of  science  ana  learning  are  extended  to 
other  departments  of  affairs,  other  vocations 
also  receive  the  name.  The  word  implies  pro- 
fessed attainments  in  special  knowledge  as  dis- 
tinguished from  mere  skill.  A  practical  deal- 
ing with  affairs  as  distinguished  from  mere 
study  or  investigation;  and  an  application  of 
such  knowledge  to  uses  for  others  as  a  voca- 
tion, as  distinguished  from  its  pursuit  for  its 
own  purposes."  There  are  professors  of 
chemistry  in  all  the  chief  colleges  of  the  coun- 
try. It  is  a  science  the  knowledge  of  which  is 
to  be  acquired  only  after  patient  study  and 
application.  The  chemist  who  places  his 
knowledge  acquired  from  a  study  of  the  science 
to  the  use  of  others  as  he  may  be  employed  by 
them,  and  as  a  vocation  for  the  purpose  of  his 
own  maintenance,  must  certainly  \te  regarded 
as  one  engaged  in  the  practice  of  a  profession 
which  is  generally  recognized  in  this  country. 

The  question  presented  to  us  assumes  that  the 
267]  mdi?idual  is  *a  chemist,  and  that  he  has 
come  to  this  country  for  the  purpose  of  pur- 
suing his  vocation  as  a  chemist  on  a  sugar 
plantation  in  Louisiana.  It  may  be  assumed 
that  the  branch  of  chemistry  which  he  will 
practice  will  be  that  which  relates  to  and  is 
connected  with  the  proper  manufacture  of 
■agar  from  the  sugar  cane,  or  possibly  from 
sorghum  or  beets.  He  is  none  the  less  a 
chemist,  and  none  the  less  occupied  in  the 
practice  of  his  profession  because  he  thus 
limits  himself  to  that  particular  branch,  which 
ifl  to  be  applied  in  the  course  of  the  scientific 
manufacture  of  sugar  any  more  than  a  lawyer 
would  cease  to  practice  his  profession  by  limit- 
ing himself  to  any  particular  branch  thereof  or 
m  doctor  bv  confining  his  practice  to  some 
specialty  which  he  particularly  favored  and 
was  eminent  in. 

It  is  not  stated  what  the  particular  duties  of 
m  chemist  on  a  sugar  plantation  are,  but  it  is 

guite  plain,  even  to  one  not  engaged  in  the 
usiness,  that  there  would  be  a  necessity  for  the 
•ervices  of  one  skilled  in  the  science  of  chem- 
istry in  order  to  enable  a  manufacturer  to  make 
the  most  out  of  his  materials  and  produce  a 
commodity  up  to  the  proper  standard  and  of  a 
marketable  nature.  All  sugar  cane,  for  ex- 
ample, is  not  alike  in  quality  or  in  the  propor- 
tions of  the  ingredients  which  enter  mto  its 
composition,  and  in  the  course  of  manufacture 
these  differences  must  be  discovered  and  de- 
termined, and  the  material  must  be  treated  ac- 
cordingly so  that  the  finished  product  shall  be 
m  commodity  which  is  up  to  the  standard  set 
with  reference  to  the  particular  grade  of  sugar 
which  it  is  claimed  to  be.  In  order  to  deter- 
mine this  difference  and  to  reach  this  standard, 
analysis  of  the  different  samples  of  the  cane  at 
some  period  of  the  process  of  manufacture 
ought  to  and  must  be  made,  and  these  analyses 
It  fi  the  province  of  a  chemist  to  make.  Upon 
their  results  depend  the  future  treatment  of 
the  article.     Tdc  samples  analyzed  will  of 
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course  differ,  to  some  extent,  in  their  qualities 
from  each  other,  and  each  will  require  different 
treatment,  depending  upon  the  result  of  the 
analysis  and  the  directions  of  the  chemist 
founded  thereon.  There  can  be,  therefore,  no 
regular  or  formal  rule  or  method  adopted  for  all 
cases.  It  becomes  necessary  to  examine  each 
^sample  and  decide  after  such  examina-  [268 
tion  what  treatment  is  necessary  for  that  par- 
ticular lot  thus  examined.  Learning  in  the  sci- 
ence, skill  in  its  practice,  experience  in  results, 
are  all  factors  going  to  make  up  the  competent 
chemist  in  this  particular  branch. 

The  fact  that  the  individual  in  question,  by 
this  contract,  had  agreed  to  sell  bis  time,  la- 
bor, and  skill  to  one  employer,  and  in  one 
prescribed  branch  of  the  science,  does  not  in 
the  least  militate  against  his  being  a  profes- 
sional chemist,  nor  does  it  operate  as  a  bar  to 
the  claim  that  while  so  employed  he  is  never- 
theless practicing  a  recognized  profession.  It 
is  not  necessary  that  he  should  offer  his  serv- 
ices to  the  public  at  large  nor  that  he  should 
hold  himself  ready  to  apply  his  scientific 
knowledge  and  skill  to  the  business  of  all  per- 
sons who  applied  for  them  before  he  would 
be  entitled  to  claim  that  he  belonged  to  and 
was  actually  practicing  a  recognized  profes- 
sion. As  well  might  it  be  said  that  the  law- 
yer who  enters  into  the  service  of  a  corporation 
and  limits  his  practice  to  cases  in  which  the 
corporation  is  interested  thereby  ceases  to  be- 
long to  the  profession.  The  chemist  may  con- 
fine his  services  to  one  employer  so  long  as  the 
services  which  he  performs  are  of  a  profes- 
sional nature.  It  is  not  the  fact  that  the 
chemist  keeps  his  services  open  for  employ- 
ment by  the  public  generally  which  is  the  cri- 
terion by  which  to  determine  whether  or  not 
he  still  belongs  to  or  is  practicing  a  recognized 
profession.  8o  long  as  he  is  engaged  in  the 
practical  application  of  his  knowledge  of  the 
science,  as  a  vocation,  it  is  not  important 
whether  he  holds  himself  out  as  ready  to 
make  that  application  in  behalf  of  all  persons 
who  desire  it.  or  that  he  contracts  to  do  it  for 
some  particular  employer  and  at  some  named 
place. 

We  have  no  doubt  that  the  individual 
named  comes  within  one  of  the  exceptions 
named  in  the  statute. 

TTie  question  certified  to  this  court  by  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit  should 
he  answered  in  the  negative. 


JAMES  C.  EDWARDS,  Plff.  in  Err.,  [269 

t. 

BATES  COUNTY,  Impleaded  in  Behalf  of 
Mount  Pleasant  Township. 

(See  8.  0.  Beporter^s  ed.  860-Jn3.) 
Jurisdiction  of  circuit  court  as  to  amoun{. 

The  amount  of  a  matured  interest  coupon  which 
Itself  bears  Interest  and  constitutes  a  cause  of  ac- 
tion separate  from  that  on  the  bond  to  which  the 
coupon  is  attached  can  be  added  to  the  amount 

Note.— -4 »  to  amount  necessary  to  give  jurisdic- 
tion in  circuit  court  cases  prior  to  act  of  1876;  amount 
necessary  since  act  of  1875;  amount  in  diaput€,— see 
note  to  Scbunk  v.  MoUne,  M.  A;  8.  Co.  87: 26A. 
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of  the  bond  In  determining  the  Jurifldictional 
amount  of  $2,000  **exclusive  of  interest,"  in  an 
action  brought  in  a  circuit  court  of  the  United 
States. 

fNo.  259.] 

Submitted  April  29,  1896.    Decided  May  18, 

1896. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri  to  review  a  judgment  dismissing  for 
want  of  jurisdiction  a  suit  brought  by  James 
C.  Edwards,  plaintiff,  against  Bates  ^County, 
impleaded,  etc.,  to  recover  the  principal  of 
county  bonds  and  the  amount  of  interest  cou- 
pons on  said  bonds  with  interest  on  the  bonds 
and  on  the  coupons.  Reversed,  and  cause  re- 
manded for  further  proceedings. 
See  same  case  below,  55  Fed.  Rep.  486. 

Statement  by  Mr.  Justice  White: 

On  October  5,  1891,  plaintiff  in  error  filed 
his  petition  to  recover  from  the  defendant  an 
aggregate  alleged  indebtedness,  consisting  of 
the  following  items:  (1)  The  principal  of  two 
bonds  for  $1,000  each,  issued  by  the  defendant 
on  January  18,  1871,  with  interest  from  the 
date  of  maturity  of  the  bonds.  January  18, 
1886:  (2)  the  amount  of  interest  coupons  on 
said  bonds,  due  and  payable  on  the  18th  day 
of  January,  in  the  years  1873  to  1886.  both  in- 
clusive, with  interest  from  the  maturity  of 
each  coupon;  and,  (3)  the  principal  of  seven 
funded  bonds  of  said  county,  each  for  the  sum 
of  $100,  dated  October  1,  1885,  and  payable 
October  1,  1905. 

The  petition  alleged  that  due  notice  bad  been 
given  by  the  countv.  pursuant  to  an  option 
reserved  by  it,  that  it  would  redeem  said  last- 
named  bonds  at  a  place  named  on  the  1st  of 
July,  1891,  and  that  on  that  date  and  at  the 
place  designated  said  bonds  had  been  duly  pre- 
sented and  payment  thereof  demanded  and  re- 
fused. 

A  plea  to  the  jurisdiction  was  filed  on  behalf 
of  the  defendant,  based  upon  the  claim  that 
the  matter  in  controversy,  exclusive  of  interest 
and  costs,  did  not  exceed  the  sum  or  value  of 
$2,000.  It  was  alleged,  among  other  things, 
that  each  of  the  funded  bonds  provided  on  its 
face  that  the  said  county  of  Bates,  for  and  on 
behalf  of  the  township  of  Mount  Pleasant,  re- 
served the  right  at  its  option  to  redeem  the 
bonds  at  any  time  after  five  years  from  the  first 
270]dny  of  October,  1885. in  accordance  *with 
the  conditions  printed  on  the  back,  which  con- 
ditions, among  other  things,  provided  for  the 
giving  of  notice,  by  advertisement,  of  the  in- 
tention to  redeem,  and  further  provided  that 
"if  any  bond  be  not  presented  as  required  in 
such  notice,  or  within  thirty  days  after  the 
date  therein  fixed,  interest  thereon  shall  cease 
from  said  date,  but  said  bond,  with  interest  ac- 
crued to  said  date,  shall  be  payable  upon  pre- 
sentment at  the  office  of  the  treasurer  of  Bates 
county  at  any  time  thereafter." 

It  was  further  alleged  that  the  funding 
bonds  in  question  bad  not  been  presented  for 
payment,  and  that  the  purpose  of  including 
them  in  the  suit  at  bar  was  merely  in  aid  of 
an  attempt  to  confer  jurisdiction  upon  the 
court  over  the  claim  of  plaintiff  upon  the  two 
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$1,000  bonds.  The  plaintiff  filed  a  reply  to 
the  plea  to  the  jurisdiction  and  the  issue 
thereby  raised  was  heard  upon  an  agreed  state- 
ment of  facts  and  certain  documentary  evi- 
dence unnecessary  to  be  specifically  stated. 

In  the  agreed  statement  of  facta  it  was  ad- 
mitted that  the  funding  bonds  in  question  had 
never  been  presented  for  pavment  at  the  place 
designated  by  the  contract  for  the  redemption 
of  the  same,  though  said  county  had  on  de- 
posit at  the  depository  named  in  the  advertised 
notice  of  intention  to  redeem,  on  said  first  day 
of  July,  1891,  and  for  more  than  thirty  days 
thereafter,  sufficient  funds  to  pay  said  bonds, 
which  funds  had  been  deposited  for  such  spe- 
cial purpose,  and  that  the  county  of  Bates  had 
in  the  hands  of  its  county  treasurer  money 
sufficient  belonging  to  said  township  to  pay 
said  bonds  at  any  and  all  times  after  said  thirty 
days  from  said  first  day  of  July,  1891,  if  they 
had  been  preset) ted  for  payment  by  the  holder 
thereof. 

The  trial  court  sustained  the  plea,  and  dis- 
missed the  case  for  want  of  jurisdiction.  55 
Fed.  Rep.  436.  The  case  was  then  brought  to 
this  court  by  writ  of  error. 

Mr,  T.  K.  Skinker  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

*Mr.  Justice  White  delivered  the  [271 
opinion  of  the  court: 

We  are  solely  concerned  in  this  case  in  de- 
termining whether  or  not  the  circuit  court 
possessed  jurisdiction  over  the  claim  asserted 
in  the  petition.  Act  of  March  3,  1891.  chap. 
517,  §5. 

From  the  facts  heretofore  detailed,  the  fol- 
lowing questions  arise: 

First.  Should  the  circuit  court  have  taken 
into  consideration,  for  the  purpose  of  ascer- 
taining the  adequacy  of  the  jurisdictional 
amount,  the  claim  of  plaintiff  upon  the  interest 
coupons  attached  to  the  two  $1,000  bonds? 

Second.  Did  the  court  rightly  hold  that 
the  amount  of  the  claim  upon  the  funding 
bonds  was  not  an  item  "in  dispute"  between 
the  parties,  and  therefore  not  proper  to  be 
taken  into  account  in  determining  whether  the 
court  possessed  jurisdiction? 

As  to  the  first  point.  By  the  act  of  Congress 
of  March  3.  1887,  as  amended  August  13,  1888 
(25  Stat,  at  L.  434),  original  jurisdiction  was 
conferred  upon  circuit  courts  of  the  United 
States,  "concurrent  with  the  courts  of  the  sev- 
eral states,  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity.  .  .  .  in  which  there 
shall  be  a  controversy  between  citizens  of  dif- 
ferent states  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  oosts,  the  sum 
or  value  of  $2,000  " 

It  is  contended  that  an  indebtedness  for  the 
face  amount  of  coupons  is  an  indebtedness  for 
"interest"  within  the  meaning  of  the  statute. 

The  nature  of  a  coupon  was  thus  defined^  in 
Aurora  v.  11  V<  74  U.  8.  7  Wall.  82  [19;  42]. 
where  this  court  said  (p.  105  [50]): 

"Coupons  are  written  contracts  for  the  pay- 
ment of  a  definite  sum  of  money,  on  a  given 
day,  and  being  drawn  and  executed  in  a 
form  and  mode  for  the  very  purpose  that  they 
may  l)e  separated  from  the  bonds,  it  is  held 
that  they  are  negotiable,  and  that  a  suit  may 
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bt  maintained  on  them  without  the  necessity 
of  produdng  the  bonds  to  which  they  were 
•ttacbed." 

872]*£ach  matured  coupon  upon  a  negotiable 
bond  is  a  separable  promise,  distinct  from  the 
|m>mise8  to  pay  the  bond  or  other  coupons, 
asd  gives  rise  to  a  separate  cause  of  action. 
Nettitt  y.  Ritertide  Independent  Di9t  144  U. 
8.  010  [86:  562].  In  that  case  this  court  said 
(p.  619  [565] ): 

"Each  matured  coupon  is  a  separable  prom- 
ise, and  giyea  rise  to  a  separate  cause  of 
action.  It  may  be  detached  from  the  bond  and 
told  l^  itself.  Indeed ,  the  ti  tie  to  several  matured 
oooponsof  the  same  bood  may  be  in  as  man v  dif- 
ferent persons^and  upon  each  a  distinct  andsep- 
ante  action  be  maintained.  So,  while  the  prom- 
im  of  the  bond  and  of  the  coupons  in  the  first 
instance  are  upon  the  same  paper,  and  the  cou- 
pons are  for  interest  due  upon  the  bond,  yet 
tlie  promise  to  pay  the  coupon,  is  as  distinct 
from  that  to  pay  the  bond,  as  though  the  two 
I»omises  were  placed  in  different  instruments, 
upon  difTcrent  paper." 

Kot  only  may  a  suit  be  maintained  upon  an 
unpaid  coupon  in  advance  of  the  maturity  of 
the  principal  debt,  but  the  holder  of  a  coupon 
is  entitled  to  recover  interest  thereon  from  its 
maturity.     Amy  v.  Dvbugue,  98  U.  S.  470.  473 
[25:  228,  230].    The   logical    effect  of  these 
rulings  is  that  when  the  interest  evidenced  by 
a  coupon  has  become  due  and  payable  the  de- 
mand based  upon  the  promise  contained  in 
such  coupon  is  no  longer  a  mere  incident  of 
the  principal  indebtedness  represented  by  the 
bond,  but  becomes  really  a  principal  obliga- 
tioo.    Clearly,  such  would  be  the  nature  of 
the  claim  of  one  who.  as  owner  of  the  cou- 
pons and  not  of  the  bonds,  brought  bis  action 
to  enforce  payment  of  the  indebtedness  evi- 
denced by  the  coupons.     So.  also,  before  ma- 
turity of  the  bonds,  their  holder  could  still 
baye  sued  upon  the  matured  coupons  as  an  in- 
dependent indebtedness,    and  not  as  a  mere 
aecesaory  to  a  demand  for  a  recovery  of  the 
face  of  the  bonds.     No  good    reason,  there- 
fore, exists  for  creating  a  distinction  between 
such  cases  and  the  case  at  bar  in  which  there 
is  coupled  with  the  demand  to  recover  upon 
the  coupons  a  demand  for  judgment  upon  the 
bonds.    The  confusion  of  thought,  to  which 
we  alluded,  in  the  case  of  Brawn  v.  Webster,  156 
U.  8.  828  [39:  440].  is  also  involved  in  the  deci- 
278]8ion  below,  that  is,  the  failure  to*distin- 
guiah  between  a  principal  and  accessory  de- 
numd.    The  claim  made  by  the  plaintiff  on  the 
coupons  was  in  no  just  sense  accessory  to  any 
other  demand,  but  was  in  itself  principal  and 
primary.    In  ascertaining,  therefore,  the  Juris- 
dfcdoDal    suin  in   dispute,    the  sum   of   the 
coupons  should  have  been  treated  as  an  inde- 
pendent, principal  demand,  and  not  as  interest; 
mud  in  holding  otherwise  the  lower  court  erred 
to  the  prejudice  of  the  plaintiff  in  error. 

As  the  face  of  the  bonds  amounted  to  the 
flom  of  $2,000,  the  addition  of  the  demand 
based  upon  the  coupons  brought  the  sum  in 
dispute  within  the  jurisdiction  of  the  circuit 
court.  It  is  therefore  unnecessary  to  consider 
whether  the  controversy  as  to  the  funding 
bonds  did  not  involve  a  real  matter  "in  dis- 
pute '  between  the  parties. 

Tkejudffmeni  i$  reversed,  and  the  cause  is  re- 
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manded  with  directions  to  set  aside  the  order 
dismissing  the  action  for  want  of  jurisdiction, 
and  for  further  proceedings  in  conformity  to 
law. 


PRANK  HANFORD,  Appt, 

V. 

GRIFFITH  DAVIEd  and  Isabella  DAyiBS, 
His  Wife,  et  al. 

(See  S.  a  Reporter's  ed.  273-S80.) 

Impairing  obligation  of  contract — due  proceu 

ofiaic. 

1.  Judicial  decis1ons*or  acts  of  state  tribunals  or 
of9Scer8  under  statutes  wbich  were  in  force  at  the 
time  a  contract  was  made  are  not  within  the  coo- 
Btitutional  prohibition  aflrainst  state  laws  which 
impair  the  obUfiration  of  the  contract. 

2.  Want  of  due  process  of  law  in  proceedinffs  of  a 
probate  court  is  not  sufBcientlv  alleffed  to  show 
a  Federal  question  by  the  allegation  that  the 
court  acted  entirely  without  Jurisdiction. 

[No.  260.] 

Argued  and  Submitted  April  29,  SO,  1896.    Ds- 
cided  May  18,  1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Washingion  dismissing  a  suit  for  want  of  1u- 
risdiction,  brought  bv  Frank  Hanford,  plain- 
tiff, against  Griffith  l>avies  et  al,,  to  obtain  a 
decree  that  the  defendants  have  no  title  to  the 
land  in  question  and  that  the  title  of  the  plain- 
tiff is  good,  and  to  enjoin  defendants  from  as- 
serting any  title  thereto,  and  to  declare  invalid 
an  administrator's  deed.  There  was  also  a  mo- 
tion to  dismiss.  Affirmed. 
See  same  case  below,  51  Fed.  Rep.  258. 

Statement  by  Mr.  Justice  Harlan: 
*Thi8  cause  was  determined  in  the  court[274 
below  upon  a  demurrer  to  the  bill.  The  grounds 
of  demurrer  were:  (1)  That  the  bill  did  not 
set  forth  any  case  entitling  the  plaintiff  to  re- 
lief. (2)  That  the  circuit  court  had  no  jurisdio- 
tion. 

It  was  adjudged  that  the  bill  did  not  state  a 
case  within  the  jurisdiction  of  the  circuit  court, 
and  the  question  of  jurisdiction  alone  has  been 
certified.    51  Fed.  Kep.  258. 

Taking  the  case  to  be  as  made  by  the  bill,  it 
is  substantially  as  follows: 

On  October  14.  1878,  the  territory  of  Wash- 
ington, for  a  valuable  consideration,  executed 
to  Tbaddeus  Hanford  a  deed  couveying  to 
him,  his  heirs  and  assigns,  certain  lands  in 
what  is  now  King  county,  state  of  Washing- 
ton. The  deed  was  duly  recorded  on  Novem- 
ber 25,  1878.  It  was  executed  by  the  territory 
in  pursuance  of  a  sale  made  by  it  of  those 
lands  as  the  property  of  one  Lumley  Franklin, 
for  the  nonpayment  of  taxes  due  from  him. 
The  deed  contained  what  the  bill  describes  as 
"the  following  contract  and  agreement"  be- 

Note.— TTiot  impairino  remedy  impairs  oblioation 
of  wrUraets,  see  note  to  Louisiana,  Ranger,  y.  New 
Orleans,  26: 18& 

Am  towhat  is  due  process  of  laio,  see  note  to  Fear- 
son  y.  Yewdall,  M:  481 
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tween  the  parties,  namely:  "Now,  therefore, 
the  said  party  of  the  first  part  bv  virtue  of 
the  statute  in  such  case  made  and  provided, 
for  the  consideration  of  the  sum  of  money 
above  mentioned  paid  to  the  county  treasurer 
of  said  county,  has  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  does 
grant,  bar|]^in,  sell,  convey,  and  confirm  unto 
the  said  Thaddeus  Hanford,  his  heirs  and  as- 
signs, the  said  described  real  estate,  together 
with  all  and  singular  the  tenements  and  appur- 
tenances thereto  belonging  or  in  any  wise  ap- 
pertaining, and  the  rents,  issues,  and  profits 
thereof,  as  well  in  law  as  in  equitv,  and  the 
right,  title,  and  interest  of  the  said  Lumley 
Fraoklin  and  all  owners  known  or  unknown. 
of.  in,  or  to  the  above-described  premises." 

Thaddeus  Hanford  immediately  entered  into 
possession  of  the  premises,  paid  the  taxes 
thereon,  and  improved  the  same,  remaining  in 
possession  until  the  17th  day  of  September, 
1885. 

The  statutes  of  Washington  territory  in  force 
at  the  date  of  the  above  tax  sale,  as  well  as  at  the 
date  of  the  execution  of  the  above  deed,  pro- 
hibited the  brioging  of  any  suit  or  proceeding 
for  the  recovery  oi  land  sold  for  taxes  after 
2751  the  'expiration  of  three  years  from  the 
recording  of  the  tax  deed  of  sale,  except  in 
cases  where  the  tax  had  been  paid  or  the  landre- 
deenred.  or  where  such  suit  was  brought  by  the 
purchaser  at  the  tax  sale.  The  statute  also 
provided  that  the  tax  deed  should  be  presump- 
tive evidence  of  the  regularity  of  all  former 
proceedings. 

On  September  17, 1885,  Thaddeus  Hanford 
being  in  possession  executed  to  Frank  Hanford 
a  dc^  of  the  premises,  conveying  a  title  In 
fee.  That  deed  was  duly  recorded  on  the  18th 
day  of  March,  1886. 

Frank  Hanford  purchased  the  premises  in 
good  faith  for  a  valuable  consideration  and 
without  notice  of  a  claim  by  any  other  person 
than  his  grantor.  In  making  his  purchase  he 
relied,  the  bill  alleges,  upon  the  "express  con- 
tract entered  into  between  the  territory  of 
Washington  and  the  said  Thaddeus  Hanford, 
above  set  forth,  by  virtue  of  which  said  land 
was  conveyed  to  said  Thaddeus  Hanford  and 
title  thereto  confirmed  in  him  by  said  territory 
and  the  laws  thereof  then  existing." 

Immediately  after  his  purchase  the  plaintiff 
entered  into  possession  of  and  improved  the 

§  remises,  paying  taxes,   and  also  erecting  a 
welling  house  in  which  the  property  of  his 
agent  and  employee  were  kept. 

The  bill  then  alleffes:  ''That  on  the  26th  day 
of  Ji^,  1887,  the  said  territory  of  Washington, 
by  Yf.  Finley  Hall,  its  aeent,  presented  the 

Eetition  of  the  said  W.  Finley  Hall  to  the  pro- 
ate  court  of  King  county,  alleging  the  death 
of  said  Lumley  Fninklin  above  named;  that  he 
left  no  property  in  Washington  territory,  ex- 
cept real  estate;  that  there  were  no  general 
creditors;  that  said  Franklin  was  a  resident  of 
Victoria,  British  Columbia,  and  that  he  died 
without  the  territory  of  Washington,  and 
prayed  that  letters  of  administration  be  granted 
to  said  W.  Finley. Hall  upon  the  estate  of  said 
Lumley  Franklin,  but  said  W.  Finley  Hall 
was  not  of  kin  to  said  Lumley  Franklin,  neither 
was  he  a  creditor  of  said  Franklin,  nor  did  he 
act  in  presenting  said  petition  at  the  request  of 


any  one  of  kin  to  said  Lumley  Franklin  or  at 
the  request  of  any  of  the  creditors  of  said  Lum- 
ley Franklin.  *That  ontheSth  day  of  Au-[27B 
gust  said  probate  court  assumed  to  appoint  said 
W.Finley  Hall  administrator  of  said  estate.and 
on  the  26th  day  of  said  month  he  filed  his  in- 
ventory showing  that  there  were  no  debts 
against  said  estate,  no  personal  assets,  and  that 
the  said  land  constituted  the  sole  assets  of  said 
estate.  That  thereafter,  to  wit.  on  the  26th 
day  of  March,  1888,  the  said  territory  of  Wash- 
ington, bv  its  agent  and  organ,  the  probate 
court  of  King  county,  in  violation  of  the  con- 
tract above  mentioned,  entered  into  between 
said  territory  and  Thaddeus  Hanford,  the 
grantor  of  your  orator,  ordered  said  land  above 
described  to  be  sold  as  the  property  of  Lum- 
ley Franklin  to  pay  a  tax  claimed  by  said  ter- 
ritory from  said  Lumley  Franklin,  and  there- 
after, in  pursuance  of  said  order,  made  a  pre- 
tended sale  of  said  land  and  caused  to  be  exe- 
cuted a  deed  purportingto  convey  the  same  to 
the  defendant  Griffith  Davies,  in  violation  of 
the  contract  above  set  forth  between  the  said 
territory  of  Washington  and  the  said  Thad- 
deus Hanford  and  the  obligation  thereof,  and  in 
violation  of  U.  8.  Const.  a.rl.  1.  §  10,  and  of  U. 
8.  Rev.  Stat.  §§  1851, 1891.  That  in  all  of  his 
actions  the  said  W.  Finley  Hall  acted  as  the 
agent  and  instrument  of  said  territory  of  Wash- 
ington, and  in  all  of  its  proceedings  the  said 
probate  court  acted  as  the  agent  and  organ  of 
said  territory  for  the  purpose  of  collecting  said 
tax  claimed  by  said  territory  from  said  Lum- 
ley Franklin;  that  in  all  of  its  said  proceedings 
the  said  prolmte  court  acted  entirely  without 
jurisdiction  and  without  color  of  authority  save 
as  the  agent  and  organ  of  said  territory,  and 
said  probate  court  and  said  W.  Finley  Hall  as 
the  agents  and  organs  of  said  territory  were  at 
the  time  of  their  said  proceedings  fully  aware 
that  said  land  had  in  good  faith  and  for  valua- 
ble consideration  been  sold  by  said  territory  to 
said  Thaddeus  Hanford  as  the  property  of 
said  Lumley  Franklin,  for  the  nonpayment  of 
taxes  thereon  by  said  Lumley  Franklin,  and 
that  upon  the  faith  of  said  sale  and  the  deed 
executed  in  pursuance  thereof  your  orator 
had  purchased  said  land  in  sood  faith  for  val- 
uable consideration  and  without  notice  of  any 
claim  on  the  part  *of  said  territory  or  [277 
any  person  whomsoever  from  the  said  Thaddeus 
Hanford." 

The  sections  of  the  Revised  Statutes  above 
referred  to  are  as  follows:  "Sec  1851.  The 
legislative  power  of  every  territory  shall  ex- 
tend to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States."  ''Sec.  Ib91.  The  Consti- 
tution and  all  laws  of  the  United  States  which 
are  not  wholly  inapplicable  shall  have  the  same 
force  and  effect  within  all  the  organized  terri- 
tories, and  in  every  territory  hereafter  organ- 
ized, as  elsewhere  within  the  United  States." 

The  deed  executed  in  pursuance  of  the  sale 
ordered  by  the  probate  court  was  taken  in  the 
name  of  the  dcfendaci  Gritfith  Davies.  but  it 
was  in  fact  for  the  benefit  of  himself  and  his 
coflefendants. 

The  defendants  purchased  at  the  sale  ordered 
by  the  probate  court  and  received  the  deed 
made  to  Gritfith  Davies  with  actual  and  con- 
structive notice  of  the  plaintiff's  title,  and  of 
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•n  the  facts  and  circumstances  coDnected 
therewith.  Nevertheless,  it  is  alleged,  with 
the  intent  to  create  a  cloud  upon  the  plaintiff's 
title  and  to  force  him  to  buy  off  their  adverse 
daim,  they  conspired  together  to  make  their 
laid  purchase,  and  in  pursuance  of  that  con- 
spiracy bought  in  the  land  and  procured  a  deed 
fw  it.  Subsequently,  February  25, 1881,  they 
forcibly  enter^  upon  and  maintained  forcible 
possession  of  the  land  until  the  1st  day  of 
April,  1B91,  at  which  time  the  premises  were 
racated  and  are  not  now  in  the  actual  posses- 
don  of  any  one,  except  so  far  as  the  abandon- 
ment of  possession  by  the  defendants  restores 
the  prior  possession  of  the  plaintiff. 

The  bill  alleges  that  the  pretended  deed  of 
the  defendants  is  of  no  validity  in  law  or 
equity  and  is  a  cloud  upon  the  title  of  the 
plaintiff,  and  that  the  defendants  have  no  es- 
fate,  riqht.  title,  or  interest  in  the  lands  or  the 
possession  thereof. 

The  relief  asked  is  a  decree  that  the  defend- 
ant's have  no  title,  interest,  or  estate  in  or 
about  the  land  or  any  part  thereof,  and  that 
the  title  of  the  plaintiff  is  good  and  valid;  that 
the  defendants  and  each  of  them  be  forever  en- 
278]  joined  from  *asserting  any  title  or  claim 
adverse  to  the  plaintiff;  that  said  administra- 
tor's deed  may  be  declared  invalid  and  the 
record  thereof  of  no  effect;  and  that  the  plain- 
tiff have  such  other  and  further  relief  as  the 
equity  of  the  case  may  require. 

Meurs.  James  B.  Howe  and  Qeorge  Don- 
ucrth  for  appellant. 
Mes^s.  Barnes  Hamilton  Lewis,  J,  A, 

Siratton,  and  L.  0,  Oilman  for  appellees. 

Air.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

As  it  appears  from  the  bill  that  the  plaintiffs 
and  the  defendants  aire  all  citizens  of  the  state 
of  Washington,  the  circuit  court  was  without 
Jurisdiction  unless  the  suit  was  one  arising  un- 
der the  Constitution  or  laws  of  the  United 
States. 

The  bill  proceeds  upon  the  ground  that  the 
orders  of  the  probate  courts  resulting  in  the 
sale  of  the  lands  in  controversy  as  the  property 
of  Lumtey  Franklin,  and  in  the  conveyance 
of  18>*8  to  the  defendant  Davies.  impaired  the 
obligation  of  the  alleged  contract  with  the  ter- 
ritory as  evidenced  by  the  deed  of  1878  to 
Thaddeos  Hanford.  But  it  was  not  alleged  in 
fbe  bill  that  the  proceedings  in  the  probate 
court  were  had  under  any  statute  that  was  re- 
po^ant  to  the  Constitution  of  the  United 
States,  or  which  was  enacted  after  the  sale  and 
conveyance  of  these  lands  by  the  territory  to 
Thaddeus  Hanford.  The  prohibition  upon 
the  passage  of  state  laws  impairin<;  the  obliga- 
tion of  contracts  has  reference  only  to  the 
laws,  that  is,  to  the  constitutional  provisions 
or  to  the  legislative  enactments,  of  a  state,  and 
not  to  iudicial  decisions  or  the  acts  of  state 
tribunals  or  officers  under  statutes  in  force  at 
the  time  of  the  making  of  the  contract,  the 
obligation  of  which  is  alleged  to  have  been  im- 
paired. Misrimppi  d  M.  R,  Co,  v.  Hock,  71 
U.  8.  4  Wall.  177  [18;  881|;  Uhigh  Water  Co, 
T.  Eaiton,  121  U.  8.  888  [30: 1059];  Wood  v. 
Brady,  150  U.  8.  18  [37:  981];  Central  Land 
Co.  V.  lAiidley,  159  U.  8.  103  [40  L.  ed.  91]. 
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Therefore,  even  if  it  be  assumed  that  the  plain- 
tiff had  a  contract  with  the  territory,  and  even  if 
it  were  ♦further  assumed  that  the  consti-  [279 
tutional  provision  in  question  applied  to  the  leg- 
islative enactments  of  a  territory,  the  court  be- 
low was  without  jurisdiction,  so  far  as  it  de- 
pended upon  the  application  of  the  clause  of 
the  Constitution  protecting  the  obligation  of 
contracts  against  impairment  by  state  laws. 

But  it  is  contended  that  the  proceedings  in 
the  probate  court  did  not  constitute  due  pro- 
cess of  law,  and  for  that  reason  this  suit  is  one 
arising  under  the  Constitution  of  the  United 
States.  No  such  thought  was  intended  to  be 
expressed  in  the  bill,  and  it  is  apparent  that  no 
such  proposition  was  presented  to  the  circuit 
court  when  it  determined  the  question  of  ju- 
risdiction. The  suggestion  of  the  want  of  aue 
process  of  law  in  the  proceedings  in  the  probate 
court  first  distinctly  appears  in  the  assignment 
of  errors  filed  in  the  court  below  long  after 
the  final  decree  was  entered. 

It  is  true  the  bill  alleges  that  the  probate 
court  in  all  of  its  proceedings  acted  **entirely 
without  jurisdiction  and  without  color  of  au- 
thority save  as  the  agent  and  organ  of  said 
territory."  But  this  allegation  of  want  of  ju- 
risdiction in  the  probate  court  is  too  general 
and  indefinite  to  show  that  its  proceedings 
were  wanting  in  due  process  of  law.  If  the 
pur|>ose  was  to  present  a  case  under  the  clause 
of  the  Constitution  relating  to  due  process  of 
law,  the  grounds  upon  which  the  Federal 
court  could  take  cognizance  of  a  suit  of  that 
character  between  citizens  of  the  same  state 
should  have  been  clearly  and  distinctly  stated 
in  the  bill.  It  is  well  settled  that,  as  the  juris- 
diction of  a  circuit  court  of  the  United  States 
is  limited  in  the  sense  that  it  has  no  other  juris- 
diction than  that  conferred  by  the  Constitution 
and  laws  of  the  United  States,  the  presump- 
tion is  that  a  cause  is  without  its  jurisdiction 
unless  the  contrary  afllrmatively  appears;  and 
that  it  is  not  sufficient  that  jurisdiction  may 
be  inferred  argumentatively  from  averments 
in  the  pleadings,  but  the  averments  should  be 
positive.  Brown  v.  Keene,  33  U.  S.  8  Pet.  112 
[8:  886];  Oraee  v.  American  Cent,  Ins.  Co.  109 
U.  8.  278,  283  [27:  932,  935J.  and  authorities 
cited.  These  principles  have  been  applied  in 
cases  where  the  jurisdiction  of  the  circuit  court 
was  invoked  upon  the  ground  *of  diverse|  2^0 
citizenship.  But  they  are  equally  applicable 
where  its  original  jurisdiction  of  a  suit  between 
citizens  of  the  same  state  is  invoked  upon  the 
ground  that  the  suit  is  one  arising  under  the 
Constitution  or  laws  of  the  United  States.  We 
are  not  required  to  say  that  it  is  essential  to  the 
maintenance  of  the  jurisdiction  of  the  circuit 
court  of  such  a  suit  that  the  pleadings  should 
refer,  in  words,  to  the  particular  clause  of  the 
Constitution  relied  on  to  sustain  the  claim  or 
immunity  in  question,  but  only  that  the  essen- 
tial facts  averred  must  show,  not  by  inference 
or  argumentatively,  but  clearly  and  distinctly, 
that  the  suit  is  one  of  which  the  circuit  court 
is  entitled  to  take  cognizance.  An^ro  v. 
United  States,  159  U.  8.  695  [40:  310]. 

Without  expressing  any  opinion  as  to  the 
effect  of  the  proceedings  m  the  probate  court 
and  the  sale  by  the  administrator  Hall  upon 
the  rights  acquired  by  the  plaintiff  under  the 
tax  sale  at   which  Thaddeus  Hanford  p^ir- 
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chased,  we  adjudge  that  the  court  below  prop- 
erly sustained  the  demurrer  for  want  of  juris- 
diction,  and  therefore  did  not  err  in  dismissing 
the  bill. 
Judgment  affirmed. 


RIO    GRANDE    WESTERN    RAILWAY 
COMPANY,  Plff,  in  Err., 

V. 

FRANK  LEAK 

(See  8.  C.  Reporter's  ed.  880-280.) 

Requested  instruction — looking  and  listening 
at  a  raUvcay  crossing^partial  instruction — 
charge  as  to  negligence, 

1.  A  requested  instruction  is  properly  refused 
when  all  its  propositions  have  been  embraced  in 
the  cbarfre  irivea  by  the  court. 

S.  A  further  instruction  as  to  the  duty  of  a  traT- 
eler  to  ioolc  and  listen  at  a  railnray  cro69ina:  may 
be  refused  where  the  court  has  charg-ed  that 
the  Jury  must  determine  whether  he  looked  out, 
as  he  should  have  done,  for  coming  trains,  or 
whether  be  listened,  and  added  that  he  must  use 
such  care  as  was  proportionate  to  the  danger  ill 
crossing  the  track. 

8.  An  Instruction  which  singles  out  particular  cir- 
cumstances and  omits  all  reference  to  others  of 
importance  may  be  refused. 

4.  A  sufficient  charge  as  to  negligence  in  driving 
so  close  to  a  railway  as  to  be  injured  by  passing 
cars  is  given  by  telling  the  Jury  to  look  at  all  the 
circumstances  in  determining  whether  the  per- 
son acted  with  due  care  or  was  guilty  of  negli- 
gence, and  in  approaching  was  bound  to  usa  cure 
proportionate  to  the  danger. 

[No  285.] 

Argued  and  Submitted  May  4,  1806,     Decided 

May  18,  1896. 

rl  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utah  to  review  a  ju<igment  of 
that  court  affirming  the  iudgmeot  of  the  Dis- 
trict Court  of  the  Third  Judicial  District  in 
that  Territory  in  favor  of  Frank  Leak,  plain- 
tiff, against  the  Rio  Grande  Western  Railway 
Company,  defendant,  for  damages  for  personal 
injuries,  and  for  loss  of  property,  through  the 
negligence  of  defendant.  Affirmed, 
See  same  case  below,  9  Utah,  246. 

Statement  by  Mr.  Justice  Harlan: 
This  writ  of  error  brings  up  for  reviewa  Judg- 
ment of  the  supreme  court  of  the  territory  of 
281]  Utah,  affirming  *a  lodgment  of  the  dis- 
trict court  of  the  third  judicial  district  in  that 
territory  in  favor  of  the  defendant  in  error,based 
upon  the  verdict  of  a  jury  against  the  Rio 
Grande  Western  Railway  Company  for  the 
sum  of  $13,370. 

It  is  averred  in  the  complaint  that  on  or 
about  the  11th  day  of  July,  1801,  the  plaintiff 
Leak  was  engaged  in  bis  business  of  hauling 
ore  to  cars  of  the  defendant  situated  on  its 


track,  and  was  traveling  with  bis  team  of 
horses  and  wagon  on  a  wagon  road  usual^ 
traveled,  and  provided  bv  defendant  to  be 
traveled,  in  the  business  of  the  hauling  of  otm 
to  its  cars;  that  when  he  had  reached  the  place 
or  crossing  where  the  wagon  road  crossed  the 
railroad  track,  the  defendant  carelessly  and 
negligently  caused  a  train  of  cars  to  approach 
the  crossing  and  then  and  there  to  pass  rapidly 
over  its  track,  and  negligently  and  carelessly 
omitted  its  duty  whilst  approaching  that  croae- 
ing  to  give  any  signals  or  warning  whatever  of 
the  approach  of  its  cars  or  to  stop  or  to  slacken 
the  speed  thereof,  by  reason  whereof  the  plain^ 
tiff,  without  any  fault  on  his  part,  was  un- 
aware of  their  approach;  that  in  consequence  of 
this  negligence  and  carelessness  of  defendant 
the  train  of  cars  struck  the  plaintiff  and  hia 
horses  and  wagon  and  overset  the  wagon, 
whereby  he  was  thrown  with  great  force  and 
violence  upon  the  ground  and  underneath  said 
wagon  and  cars,  and  thereby  greatly  bruised, 
crushed,  and  maimed,  insomuch  that  it  be- 
came necessary  to  amputate,  and  the  left  leg 
of  the  plaintiff  was  anoiputated,  inflicting  upon 
him  lasting  and  permanent  bodily  injuriea. 
causing  him  great  bodily  pain  and  mental  an- 
guish, damaging  him  in  the  sum  of  $25,000, 
and  compelling  him  to  lay  out  and  expend  for 
doctor's  medical  attendance  $105. 

The  complainant  also  asserted  a  claim  for 
the  value  of  his  horses  and  wa^on  alleged  to 
have  been  killed  and  destroyed  by  reason  of 
the  carelessness  and  negligence  of  the  defend- 
ant company  as  above  alleged. 

The  answer  puts  in  issue  the  allegations  of 
the  complaint,  and,  in  addition,  states:  "  If 
the  plaintiff  sustained  any  injuries  or  damages 
whatsoever  the  same  were  caused  and  occa- 
sioned solely  by  reason  and  because  of  bis  own 
necliG:ence  ^and  carelessness  in  driving  [282 
into  and  remaining  in  a  dangerous  place,  know- 
ing of  the  danger,  and  in  neglisently  and  care> 
lessly  failing  to  observe  the  approach  of  the  can 
referred  to  in  the  complaint,  when  the  meane 
and  opportunity  of  observation  were  open  to 
him,  and  in  not  removing  himself  from  the 
place  of  danger  efter  he  knew  of  the  existenoe 
thereof  and  after  he  had  been  warned  thereof, 
and  not  because  or  by  reason  of  any  negligence 
or  carelessness  on  the  part  of  the  defendant,  ite 
officers,  agents,  or  servants." 

The  court,  after  stating  that  the  action  waa 
not  to  recover  damages  in  consequence  of  any 
other  negligence  than  that  described  in  the 
complaint,  and  that  the  negligence  complained 
of  was  that  the  defendant  carelessly  and  neg* 
ligently  caused  its  cars  to  approach  the  crossing, 
and  failed  to  give  any  signal  or  warning  what- 
ever of  their  approach,  or  to  stop  or  to  slacken 
their  speed  before  the  injury , said :  "The  defend- 
ant in  its  answer  denies  the  allegations  of  the 
complaint  and  alle^  that  the  plaintiff  was 
also  guilty  of  nei^ligence  that  contributed  to 
the  injury,  and  it  is  for  the  gentlemen  of  the 
jury,  m  the  light  of  all  the  evidence,  after 
carefully  considering  it,  to  determine,  flrat, 
whether  the  defendant  was  guilty  of  the  n^- 


NOTK.— j1«  to  care  and  jyreeaution  necessary  in 
eromina  a  raUroad  tradk,  see  note  to  Oontinental 
Improv.  Co.  v.  Stead,  24:  408. 

Am  to  damagss  for  personal  injuries  from  negii- 
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oenee,  see  note  to  Pennsylvania  Co.  v.  Roy,  20:  IIL 
Ab  to  trespasstn  or  persons  on  track  of  railroads; 
duty  of  railroad  company  towctrds  thsm^-see  note  to 
Mitchell  V.  New  York,  L.  B.  A;  W.  R.  Co.  86:  lOOL 
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n^ncc  Heprrilied  in  the  complftint:  second,  if  jury  ♦n^  it  appears  from  the  evidence,  [284 
jou  slio«i!*l  lind  that  defendant  was  guilty  of  wb'il.cf  i(  ispcrinuuenloncinporary.  YouhaTe 
ucirli;:''ncc  descrit)ed  in  the  complaint,   it  is 


then    \f^}\T  duty   to  cenBider  and    determine 


pcnnuueni  or  leraporary . 
a  rlirtit  also  in  lake  into  consideration  the  physi- 
chI  pain  anci  mental  anp;uish  cansed  by  the  in- 


wbefliVr  the    plaintiff  himself  was  guilty  of  i  jury  and  the  extent  to  which  the  pluintilf  has 
nejrli;:«.nce  that  contributed  to  the  injury.     In  !  been  deprived  of  the  capacity  to  earn  a  living 


deteruiining  the  question  of  neglim-nee,  both 
OD  The])art  of  the  plaintiff  and  defendant,  you 
ifaouUi  consider  all  the  circum*^tances  under 
which  the  defendant  caused  the  acts  lo  be  per- 


or  10  aceumulaic  money  or  other  property. 
You  have  a  ri^bt  to  take  into  consideration 
the  injury  to  bis  property,  the  fact  that  his 
horse  was  killed,  the  injury  to  the  wagon  and 


formo(l,  asalleixed  in  the  complaint,  and  under  the  harnis?*.  if  you  believe  from  the  evidence 
which  its  agents  or  servunts  failed  to  act,  if  iiiiatthey  were  injured,  and,  so  con>idering  all 
TOO  find  tliey  did  fail  in  such  respect.  You  ilie  evidence  with  respect  to  the  injury  of  the 
nave  a  right  to  take  into  consideration  the  con  phdntilT  and  bis  property  as  described  in  the 
ditions  surrounding  the  injury,  the  situaHon  of  complain*,  ^'ou  should  give  him  such  compen- 
tbe  parries,  the  location  of  both  the  railroad  sat  ton  as  will  remunerate  him  for  the  injury 
tncks  and  the  wagon  road,  if  you  l)elieve  there  susuiinrd  .You  must  look  at  it  in  a  pecuniary 
was  a  wagon  road  from  the  evidence,  and 
their  location  with  respect  to  each  other, 
and  the  fact  that  the  plaintiff  was  hauling;  ore, 
if  you  believe  that  he  was  (as  to  that,  I  pro- 
tome,  there  is  no  dispute).  You  have  a  risrbt  to 
283]iake  into^consideration  the  cars  of  thede- 
feodant  and  their  situation  and  location  upon 
the  ore  track.  You  have  a  right  to  take  into 
OODsideration  the  crossing,  as  to  whether  the 
defendant  placed  the  crossing  there  for  the 
plaiDtiff  and  others  to  travel  over  and  upon 
the  wagon  way,  if  you  believe  there  was  a  wagon 
[wayl  on  which  persons  usually  traveled,  and 
and  that  the  plaintiff  at  the  time  of  the  injury 
was  traveling  upon  the  wagonway.  You  have 
a  right  to  take  into  consideration  the  fact  that 
the  train  of  cars,  one  of  which  struck  plaintiff's 
wagon  (as  to  that,  I  presume,  there  is  no  dis- 
pute)— you  have  a  right  to  take  into  consider- 
ation the  fact  that  it  came  down  grade  without 
an  engine  attached  to  it.  and  then  passed  up  a 
slight  grade  at  the  time  it  struck  the  plaintiff's 
waffOD,  if  [you]  believe  from  the  evidence  that 
ft  did  so  pa^ss  down  and  up.  It  is  your  duty 
to  take  into  consideration  all  of  the  evidence 
bearing  upon  the  question  of  negligence,  and, 
in  the  lij^ht  of  it  all,  you  must  determine 
whether  tue  defendant  was  guilty  of  the  neg- 
Ugenoe  charged  or  whether  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury." 

The  defendant  excepted  to  that  portion' of 
the  al)ove  instruction  in  which  the  court  said 
that  the  jurv  "should  consider  all  the  circum- 
itances  under  which  the  defendant  caused  the 
lets  to  be  performed  as  alleged  in  the  com 
plaint." 

The  court  properly  instructed  the  Jury  in  re 
lation  to  the  degree  of  care  required  at  the 
hands  of  the  defendant  and  its  servants,  as  well 
M  to  their  right  to  judee  of  the  credibility  of 
the  witnesses.  It  further  said:  *'It  is  your 
duty  to  weigh  the  evidence  carefully,  candidly, 
and  impartially,  and  in  so  weighing  it  you 
should  be  careful  to  draw  reasonable  inferences. 
Dot  to  pick  out  any  particular  fact  and  give  it 
tndue  weight,  biit  you  should  give  it  such 
weight  as  you  think  it  is  entitled  to  as  reason 
able  men  looking  at  it  impartially.  You  should 
consider  the  evidence  all  together.  Where 
there  is  a  conflict  in  the  testimony  you  should 
leooncile  it  if  you  can  upon  any  reasonable 
hypothesis.  If  you  cannot  reconcile  their 
tastimooy,  then  you  must  determine  whom 
you  will  believe.  You  are  the  sole  judges  of 
the  facts.  If  you  find  the  issues  for  the  plain - 
US  you  should  consider  tbe  extent  of  the  in- 
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point  ot  view,  estimating  his  loss  in  money. 

.Vr.  C.  W.  Bennett  for  plaintiff  in  error. 
Hfr.  Orlando  W.  Powers  for  defendant 
in  error. 

Mr  Justice  Harlan  delivered  the  opinion 
of  the  coun: 

1 .  At  t  he  t  rial  the  defendant  asked  the  court 
to  iDFtruct  »he  jury  that  "it  was  the  duty  of 
the  pi  Hi 'I 'iff  Ik*  lore  he  crossed  the  line  of  de- 
fendiini's  railway,  or  approached  it  so  closely 
thut  be  ini^bt  be  injured  by  cars  passing 
thereon,  to  look  and  listen  up  and  down  the 
track  for  apf)roucbing  cars,  and  if  he  failed  to 
so  look  and  listen  just  prior  to  and  up  to  the 
time  of  the  accident,  and  if  by  so  doing  he 
could  have  discovered  the  approaching  curs  in 
time  to  have  avoided  the  accident,  bis  failure 
to  so  look  and  listen  was  negligence  contributp 
ing  to  his  injury,  and  your  verdict  must  be  for 
defendant,  unless  you  believe  defendant's  serv- 
ant in  charge  of  said  cars  discovered  plaintiiTs 
danger  in  time  to  have  avoided  the  accident 
by  the  use  of  ordinary  care." 

The  refusal  to  give  this  instruction  was  not 
error,  for  the  reason  that  all  the  propositions 
in  it  were  embraced  in  the  charge  to  the  jury, 
and  it  was  not  necessary  to  repeat  them  in  spe- 
cial ^instructions  asked  by  either  parry.  [285 
The  court  had  previously  charged  the  jury  as 
follows:  "That  though  the  defendant  nmy 
bave  been  guilty  of  negligence  that  contributed 
to  the  injury,  yet  if  the  plaintiff  was  also 
guilty  of  negligence  that  contributed  to  the 
injury  he  cannot  recover,  and  in  determining 
whether  be  acted  with  due  care  you  may  take 
into  consideration  the  circumstances  under 
which  be  was  acting.  You  have  a  right  to 
take  into  consideration  he  was  traveling  upon 
the  traveled  way  usually  traveled  by  persons 
hauling  ore  to  this  train.  You  have  a  right 
to  take  into  consideration  the  observation  that 
he  made,  so  far  as  the  evidence  shows  it — 
whether  he  looked  out,  as  he  should  have  done, 
for  the  dani^er  of  coming  cara  or  whether  he 
listened.  You  should  take  into  consideration 
all  of  the  circumstances — all  that  he  did  and 
all  that  he  failed  to  do— in  order  to  determine 
whether  he  acted  with  due  care  or  was  guilty 
of  neeligence.  The  court  further  charges  you 
that  if  the  plaintiff  attempted  to  cross  defend- 
ant's line  of  railway  or  to  approach  so  near  it 
as  injury  might  have  resulted  to  him,  where 
he  should,  by  the  exercise  [of]  ordinary  care, 
see  that  it  was  especially  dangerous,  it  was 
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plaiotiff's  duty  to  use  an  amount  of  care  pro- 
poriioDate  to  the  dauger.  Of  course,  when 
persons  are  acting  under  dangerous  circum- 
stances and  conditions,  it  is  their  duty  to  act 
with  respect  to  the  danger  that  surrounds 
them  and  to  use  a  greater  oegree  of  care  where 
there  is  much  danger  than  where  thera  is  but 
little." 

The  Jury  were  also  instructed  that  it  was 
their  duty  to  take  into  consideration  ail  the 
evidence  bearing  upon  the  question  of  negli- 
gence, and,  in  the  light  of  it  all,  determine 
whether  the  defendant  was  guilty  of  tbe  negli- 
gence charged,  or  whether  the  plaintiff  was 
guilty  of  nef^ligence  contributing  to  the  injury. 

Thus  the  jury  were  distinctly  told  that, taking 
Into  consideration  all  the  circumstances,  aH 
that  the  plaintiff  did  or  failed  to  do,  including 
such  observation  as  the  plaintiff  made,  so  far 
as  the  evidence  showed  it,  they  must  determine 
whether  "be  looked  out,  as  he  should  hare  done, 
for  the  danger  of  coming  trains,  or  whether  he 
280]listened."  Thisis  a  distinct  *affirmationof 
the  duty  to  look  out  for  the  coming  of  trains. 
When  to  this  specific  reference  to  the  duty  of 
looking  and  listening  for  approaching  trains 
was  added  the  general  instruction  that  the 
plaintiff  must  have  used  such  care  as  was  pro- 
portionate to  the  danger  of  injury  resulting 
from  tbe  crossing  of  a  railroad  track,  otberwise 
he  could  not  recover,  no  foundation  is  left 
upon  wbicb  to  rest  the  charge  of  error  in  re- 
fusing the  particular  instruction  asked  by  the 
defendant. 

2,  It  is  assigned  for  error  that  the  trial 
court  refused  to  give  the  following  instruction 
asked  by  the  defendant:  "If  before  crossing 
defendant's  line  of  railway  or  approaching  the 
same  so  closely  that  he  might  be  injured  by 
cars  passing  thereon,  the  plaintiff  did  look  and 
listen  for  approaching  cars  and  ascertained 
that  such  cars  were  approaching,  or  might 
have  so  ascertained  if  he  bad  looked  and 
listened  with  ordinary  care,  then  it  was  negli- 
gence for  tbe  plaintiff  to  drive  so  close  to  such 
railway  as  to  be  injured  by  passing  cars, 
although  the  plaintiff  may  have  believed  that 
he  could  succeed  in  crossing  said  line  before 
the  cars  reached  the  place  of  collision,  and 
your  verdict  must  be  for  defendant,  unless 
you  believe  that  defendant's  servant  in  char^ 
of  said  cars  discovered  plaintiff's  danger  m 
time  to  have  avoided  the  accident  by  the  use 
of  ordinary  care." 

The  only  distinct  thought  in  favor  of  the  de- 
fendant embodied  in  this  instruction,  not 
covered  by  tbe  charge  of  the  court,  was  that  it 
was  negligence  in  the  plaintiff  tp  drive  so  close 
to  the  railroad  as  to  be  injured  by  passing 
cars.  But  upon  this  point  tbe  charge  of  the 
court  was  full  and  abundantly  explicit:  for  the 
jury  were  told  that  they  must  look  at  all  the 
circumstances  in  determining  whether  the 
plaintiff  acted  with  due  care  or  was  guilty  of 
negligence;  that  if  he  attempted  to  cross  the 
railroad  or  to  approach  so  near  to  it  that  injury 
might  have  resulted,  he  was  under  a  dutv  to 
use  such  care  as  was  proportionate  to  the  a  an- 
ger; and  generally,  that  all  persons  acting  un- 
der dangerous  circumstances  and  conditions 
must  have  due  regard  to  the  danger  that  sur- 
rounds them,  and  use  a  greater  degree  of  care  | 
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where  there  was  much  danger  than  where  tht 
danger  was  but  little. 

*d.  It  is  next  assigned  for  error  that  the[287 
trial  court  refused  the  following  instruction 
asked  by  the  defendant:  "If  the  defendant  li- 
censed tbe  plaintiff  to  go  with  his  team  in  thml 
portion  of  its  yard  where  plaintiff  was  injured, 
yet  defendant  would  not  be  liable  to  pmintUi 
for  anyin jury  resulting  to  him  from  any  ooodf • 
tion  of  the  premises  known  to  the  plaintiff 
from  tbe  ordinary  nature  of  the  business  carried 
on  by  it  there." 

This  instruction  might  well  have  been  re- 
fused as  inapplicable  to  any  issue  made  by  tbe 
pleadings.  The  plaintiff  did  not  ground  bis 
action  upon  any  defective  condition  of  tbe  de- 
fendant's premises,  nor  upon  tbe  manner  In 
which  its  business  on  such  premises  was  ordi- 
narily carried  on.  His  claim  for  damages  wte 
placed  solely  on  the  ground  of  the  defendanft 
negligence  m  running  its  cars  over  its  trac^ 
Nevertheless  the  court,  out  of  abundant  cau- 
tion, distinctly  charged  the  jury  that  tbe  de- 
fendant was  not  liable  to  the  plaintiff  for  anj 
defect  in  the  manner  of  locatio^:^  or  in  the  con- 
struction of  its  tracks  or  swiicbes;  tlmt  the  lo- 
cation or  construction  of  the  switches  w.ts  nol 
alleged  as  a  cause  of  action;  and  tbat  it  was 
tbe  duty  of  the  jury*  in  order  to  determine 
whether  the  plaintiff  or  the  defendant  acted 
negligently  or  with  due  care,  to  take  into  con- 
sideration tbe  location  of  the  tracks  and  the 
whole  situation  as  sbown  by  the  evidence  In 
order  to  determine  whether  they  did  act  pror 
dently  and  with  good  care  or,  on  the  contrary, 
whether  they  acted  with  negligence.  Theae 
instructions  meet  any  possible  objection  to  the 
refusal  of  the  trial  court  to  give  the  above  In- 
struction asked  by  tbe  defendant. 

4.  Another  assignment  of  error  relates  to 
the  refusal  of  tbe  trial  court  to  give  the  follow- 
ing instructions:  "If  the  plaintiff  saw  the 
cars  coming  and  knew  that  there  was  danger 
of  a  collision,  or  by  the  use  of  oidinary  care 
could  have  so  seen  and  known  in  time  to  es- 
cape therefrom  by  leaving  his  wagon,  and  if, 
notwithstanding  such  danger,  he  remained  In 
his  wagon  for  the  purpose  of  attempting  to 
save  his  wagon  or  horses,  then  you  should  not 
find  a  verdict  in  favor  of  the  plaintiff  in  rfr* 
spect  to  any  injury  to  his  person  unless  you  be- 
lieve from  the  evidence  that  tbe  brakeman  In 
charge  of  said  cars  saw  ^plaintiff's  dangerr28S 
in  time  to  have  avoided  the  accident  by  the  use 
of  ordinary  care." 

It  was  not  an  error  to  refuse  this  instruction. 
It  was  liable  to  the  objection  that  it  singled  out 
particular  circumstances  and  omitted  all  ref- 
erence to  others  of  importance.  In  Qrand 
Trunk  R.  Co.  v.  Ivee,  144  U.  S.  408,  488  [86: 
485.  494],  it  was  said  thai  "in  determining 
whether  the  deceased  was  guilty  of  contribo- 
tory  negligence,  the  jury  were  bound  to  con- 
sider aU  the  facts  and  circumstances  bearing 
upon  that  question,  and  not  select  one  particu- 
lar prominent  fact  or  circumstance  as  control- 
ling the  case  to  the  exclusion  of  all  the  others." 
If  tbe  question  of  the  ability  of  the  plaintiff  to 
bave  escaped  personal  injury  "by  leaving  bis 
wagon"  was  involved  in  tbe  issue  as  contribu- 
tory negligence,  the  iury  were  entitled  to  con- 
sider the  evidence  relating  to  that  matter  un- 
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dcrtheKenertlilirectioiitolookat&lltbeclrcum- 
ttancei  la  delermluicg  whether  Ihe  plaintiff 
«H  lDJare<l  without  fiiult  or  Degligence  od  bU 
Mrt.  The  chuee  upon  tliHt  subject  wbs  ample 
tor  kll  the  purposes  of  a  f»lr  trial,  and  do  In- 
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tlw  cbancesot  being  person bUj  injured  In  that  the  Circuit  Couit  of  the  Ud11«1  Sutes  tor  [he 
w«.  Besidea,  tbe  imlructloo  aebed  bj  the  Eastern  District  of  Louisiana  in  favor  of  tbe 
defendant  was  ao  framed  a«  to  leave  out  of  plalnlift,  Eugenie  Kaiiuskl,  agsinst  Ibe  3u. 
TitwaDV  elemPDl  of  pergonal  dan wr  to  the  preine  Lodge  KnigbUuf  Pythias  of  the  World, 
phtetiff  by  attempting  to  leare  hit  wagon,  for  the  amount  of  plaintiff'scertiflcaieofmeni- 

Cvided,  ^  getling  out  of  it  or  by  jumping    bershlp  In  aaid  RMoctallon.     Afirnted. 
n  it.  be  could  have  escaped  injury  bv  com-       See  same  case  below,  87  Fed.  Rep.  S4S. 
tor  into  collision  wltb  the  defendants  cars. 

Tfo  jury  might  well  have  >l°'J"««>d  the  1  u-  glaMiment  by  Mr.  Justice  Browni 
itrectlon  to  meau  that  the  posaltnlltv  or  Prob-  This  was  ai  aclloa  originally  begun  [390 
jWlly  of  peraonal  Injury  (o  tbeplamift  by  j^  the  clvl!  district  couttof  Ihe  pariah  of  Or- 
fciTlDghii  wagon  wea  an  immaterial  ciraim-  [^,0^  ,„  ^^,^  gj^i^  „,  Lou)a(,na  by  the  defend- 
aance  If.  by  atlopling  tha  course  he  could  ^ni  in  error.  Eupenle  Kallnskl,  to  recover  of 
tave  e«»ped  Injury  by  actual  coIlUlon  wilh  ,^8  Supreme  Lodge  Knights  of  Pythias  of  the 
tbe  cars  of  the  defendant.  The  railway  com-  y/^^i^  ,q  association  incorporated  under  an 
pany  could  not  escape  responjiibi lity  for  the  ,ctof  Congresa.and  domldleS^ln  Waablneton. 
wyligence  of  lis  «erMD".  faulting  in  PfrsoMl  tbe  amoum  of  a  certain  certificate  of  member- 
lajnryto  the  plaintiff,  by  showing  that  the  lal-  gjjjp  thereby  the  defendant  contracted  and 
W  miRht  not  have  been  so  serioijsly  Injured  if  bound  Itself  to  pay  to_peiiiioner  on  <be  death  of 
be  had  left  or  Jumped  from  h la  wagon.  In  her  husband, AcbflleK»llnaki,theaumof»8,000 
tbe  TOT  nature  of  things  it  would  have  been  _^i^^  g^id  ceriiflcate  being  in  effect  a  life  In- 
i^if^uible  for  the  Jury,   under  the   circum-    tmtu<x  po]\cy. 

M91  aljincei  of  the  accident,  lo  'have  deter  jhe  case  was  removed,  upon  tbe  peUtlon  of 
mined  with  any  certainty  whether  the  piain^T  the  defendant,  to  the  circuit  court  of  the  United 
could  have  left  hU  wagon  wilhout  nak  oi  be-  gta,(,,  f„,  ,be  ensiern  district  of  Louisiana, 
iBgldjured.  upon  an  allegation  that  the  defendant  was  cre- 

OpOD  a  careful  examination  of  the  record.  a,ert  by  and  oreaniied  under  an  act  of  Con- 
we  have  DO  reason  to  doubt  that  the  case  was  ^resa.  approved  May  S,  1870:  that  it  was 
Wrly  Bubmitled  to  the  jury;  and  no  error  of  domiciled  in  Washington,  and  that  the  contro- 
hw  to  tbe  prejiidiM  of  the  defendant  s  ngbis  ^ersy  arose  under  and  was  to  bedelermined  by 
taring  occurred,  M«  :vdgmentofm  >vpnmt  such  act  of  Congress,  that  the  suit  was  based 
Mr(  cfthiterntoryofytahaffTmmgtlui  upon  a  beneficial  or  life  certificate  lasued  nn- 
ttOgmentttf  the  tnal  court  u  nffrmtd.  der  authority  of  such  act  of  Congress,  and  the 

defense  to  said  suit  arose  under  the  laws  of  tbe 

United  States. 

Tbe  answer admiiled  Ihatduring  blslifelliDe 
BUPREHE  LODGE  ENIQHTS  OF  PTTH-   the  said  Achille  Eallnski  became  a  member  of 
IA8  OF  THE  WOBLD,  Plff.  in  Bit.,        Ibeendowment  rank  of  theotderof  Knightaof 
o.  Pythius.  in  ^  863  thereof,  paid  the  inltiatfoo 

EUOENIB  EALINBEI.  ^^'  ^°^  ^'"^  "'^'^  "■*  issued  to  blm  the  cer- 

tificate mentioned  In  the  petition.    But  It  de- 
(See 8. G.  Reporter's  ed. xaasOB.)  nied  that  Kalloski.  during  his  lifetime,  com- 

plied wltb  tbe  obligations  imposed  upon  him 
Ikrtijieata  hohltrt  in  btn^t  loeitty—teaiiier  ef  under  such  cenlflcaie,  and  averred  that,  under 
/orfiilvre.  tbe  terms  of  bis  applicalloo  for  membetabip  la 

said  endowment  rank,  and  In  the  said  c«rtlfl- 
L  Certlflcmteholden  InabeDefltaoclotrhavetbo  cale,  and  the  constitution  and  by-laws  of  said 
rlRht  to  reljupoD  •  conKruooon  gli-cn  to  the  endowment  rank  Knights  of  Pythias  of  the 
I!!^"',!'^'^.""''^""'^"'"^*"'''*''^^'*'":"  World,  all  being  and  forming  parts  of  the 
i!^™^^«wmnm■?nt™''^7„^t^^^  contracts  between  them.  It  wm  provided  that 

Mpreme  looie  will  not  eojoroe  a  rorieiture  ud-        _«ii  ,_        .i_^.«      .jit, 

dircircun>...D<»  which  Ue  board  of  control  "y  failure  or  neglect  on  lb e  part  of  said  KsO- 
bn  beld  did  DOt  create  on&  '°^^'  '"  P"?  assesamenta  or  dues  as  provided 

I  Theeontlnued  receipt  of  ■Mee^nienta  upon  a  by  the  laws  of  the  rank  or  order,  abould  work 
certiflc*teoIinembenibipli>BneDdowa>eDtT«i.k  •forfeiture  of  all  his  righta  and  tbe  nghls  of 
cfthe  Snijrbtaot  Pjtbtaa  up  to  ttaadateot  the  ■''^  beirs  and  beneBciariea,  in  the  premises,  to 
dMtb  orttieiiieiDt>erliB  waiver  of  anr  tecbulcal  >ll  beoeflts  and  privllegea  accruing  lo  members 
forrpiiureol  ibecertlflcatebT reason  of  Uienan-  of  said  rank.  That  by  said  lawsij  was,  among 
Mrment  of  bli  lodseduea.  forwhlcb  aeparBte  other  things,  especially  provided  that  when 
■eoouniaweTekeptand  which formednopartot  a  member  of  the  endowment  mnk  became 
tb>  eoii»ider«tlon  for  die  oertlfloate.  where  tbe  in  •arrears  to  bis  lodge,  for  an  amount  [391 
tmber  had  not  bean  luspeaded  but  had  tieen  equ^i  to  one  year's  dues,  he  should  forfeit  bU 
llOTt.-Atto;orfttiurtofiMUnifor'^'>vavnmt  membership  in  the  endowment  rank,  and  bii 
Tbomiaon   v.    endowment  cerliflcale    should  thereupon   be- 
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The  answer  further  averred  that,  at  the  time 
of  his  death.  May  24.  1^91,  KaliDski  whk  in 
arrears  for.  owed,  and  was  indebted  to  Syracuse 
Lodge,  No.  50,  of  said  order,  of  which  he  was 
a  member,  or  to  winch  he  belonged,  in  an 
amouui  in  excess  of  one  year's  dues,  and  that 
be  hud.  Ht  the  time  of  his  death,  forfeited  his 
membership  in  the  said  section  and  rank,  and 
the  SHid  certificate  became  null  and  void.  It 
further  Hverred  that,  after  being  so  in  arrears, 
and  the  forfeiture  of  all  rights  as  aforesaid,  of 
which  fortciiure,  however,  your  respondent 
WHM  then,  without  its  fault  or  negligence,  un- 
aware, »hh\  Kniinski  paid  certain  assessments 
under  such  certificate;  but  that,  as  soon  as 
made  aware  of  the  forfeiture,  heretofore  men- 
tioned, le^^poiident  made  legal  tender  to  the 
plHimid  of  the  amount  of  such  assessments  so 
paid,  and  thnt  she  refused  the  same. 

In  n  8tipt)iemental  answer  defendant  deposit- 
ed in  court  and  tendered  back  to  plaintiff 
the  amount  of  assessments  so  paid,  namely, 
$16.20,  wiiti  5  per  cent  interest  thereon  from 
April  I.  1801,  to  date. 

The  case  came  on  for  trial  before  the  district 
Judge  and  a  jury,  was  tried  twice,  and  resulted 
each  lime  in  h  verdict  and  Judgment  for  plain- 
tiff for  the  full  amount  of  her  certificate  or 
policy,  and  upon  writ  of  error  to  the  circuit 
court  of  appeuU  that  Judgment  was  affirmed. 
Whereupon  defendant  sued  a  writ  of  error 
from  this  court. 

Meur9.  J.  Zach.  Spearinff*  Roum  d 
Orant,  and  C,  S,  Rice  for  plaintiff  in  error. 

Messrs.  Morris  Marks  and  William  Arm- 
strong  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

It  seems  that  during  his  lifetime  Achille  Ka- 
292]  linski  became  *a  member  of  section  868 
of  what  is  termed  the  endowment  rank  of  the 
Knights  of  Pythias,  paid  his  admission  fee, 
and  m  consideration  thereof,  and  in  compliance 
ivith  a  written  application  made  by  him,  the 
defendant,  the  Supreme  Lodge  of  the  order, 
issued  to  him  a  certificate  whicSi  is  in  substance 
a  policy  of  life  insurance,  wherein  it  was  cer- 
tined  that  Ealinski  was  a  member  in  good 
standing  in  the  endowment  rank,  and  in  con- 
sideration of  the  representations  made  in  his 
application,  which  was  made  a  part  of  the  con- 
tract, and  the  payment  of  the  prescribed 
admission  fee,  ana  in  consideration  of  the  pay- 
ment thereafter  to  said  endowment  rank  of  all 
assessments  as  required,  and  **th6  fuU  eompli- 
anee  mih  all  the  £iim  governing  this  rank  new 
in  foru  or  that  may  hereafter  be  enacted,  and 
shall  be  in  good  standing  under  said  laws," 
the  sum  of  $8,000  will  be  paid,  etc.,  to  Eu- 

Senie  Ealinski,  his  wife,  etc  "And  it  is  un- 
erstood  and  agreed  that  any  violation  of  the 
within  mentioned  conditions,  or  the  require- 
ments of  the  laws  in  force  governing  this  rank, 
•hall  render  the  certificate  and  all  claims  null 
and  void,  and  that  the  said  Supreme  Lodge 
ahall  not  be  liable  for  the  above  sum,  or  any 
part  thereof."  In  his  application  ^linski 
agreed  that  he  would  punctually  pay  aU  dues 
and  assessments  for  which  he  might  become 
liable,  and  would  be  governed,  "and  this  con- 
tract ihall  be  controlled  by  all  the  lawa,  rules, 


and  regulations  of  the  order  governing  thii 
rank  now  in  force  or  that  may  hereafter  be  en- 
acted, or  submit  to  the  penalties  therein  ooo- 
tained."  One  of  the  laws  and  regulations 
adopted  by  the  board  of  control  was  that 
"when  a  member  of  the  endowment  rank  be- 
comes in  arrears  to  his  lodge  for  an  amount 
equal  to  one  year's  dues  be  shall  forfeit  his 
membership  in  the  section  and  said  rank,  and 
render  void  his  endowment  certificate." 

It  further  appeared  that  Ealinski  was  a  mem- 
ber of  Syracuse  Lodge,  No.  60,  and  that  the 
books  of  said  lodge,  which  were  produced  in 
evidence,  showed  that  he  was  indebted  to  the 
lodge  on  the  81st  day  of  March,  1891,  and  at 
the  date  of  his  death.  May  24, 1891,  in  the  sum  of 
$12.60,  for  dues  owing  by  him  to  his  said  lodge, 
under  a  by-law,  which  said  sum  was  in  excess 
of  one  year's  dues  he  was  required  lo  pay,  but 
that  *be  had  not  been  suspended  by  his  [293 
lodge  for  that  reason  before  bis  death,  under  the 
provisions  of  §  6  of  art.  10  of  the  constitution 
of  the  lodge,  and  §  8  of  art  14  of  the  by  laws, 
although  he  had  received  notice  from  the 
proper  officer  of  the  lodge  to  pay  the  same,  and 
had  been  told  to  pay  the  same  brfare  the  next 
meeting  of  the  lodge,  but  that  be  died  before 
such  meeting  without  having  paid  the  same. 

It  further  appeared,  and  was  not  disputed, 
that  the  keeper  of  the  records  and  seal  of  Syra- 
cuse Lodge,  No.  «50,  had,  under  6  6,  art.  4,  of 
'^^he  constitution  of  the  lodge,  failed  to  notifv 
the  section  of  the  endowment  rank  to  which 
Ealinski  belonged  that  he  was  in  arrears,  and 
that  the  assessments  due  by  Ealinski  to  the  en- 
dowment rank  were  received  in  ignorance  of 
the  fact  that  he  was  so  in  arrears,  and  had  been 
tendered  back  after  bis  death,  anii  several 
months  subsequent  to  the  application  of  hia 
widow  for  payment  of  the  policy.  In  this 
connection  the  defendant  requested  the  court 
to  charge  the  Jury  as  follows:  "If  you  find 
that  Ealinski  was  in  arrears  and  indebted  to 
his  lodge  for  dues  at  the  date  of  his  death  in 
an  amount  equal  in  amount  to  one  year's  dues, 
you  must  find  as  a  conclusion  from  the  fact 
that  he  had  forfeited  his  membership  in  the 
endowment  rank,  and  that  the  plaintiff  is  not 
entitled  to  recover  in  this  suit.  And  the  receipt 
of  assessments  by  the  officers  of  said  endow- 
ment rank  (which  dues  it  is  admitted  have  been 
tendered  back,  as  hereinbefore  set  forth)  pre- 
vious thereto,  if  in  ignorance  of  the  fact  that 
he  was  so  in  arrears,  was  not  a  waiver  of  said 
forfeiture." 

But  the  court  refused  to  give  the  charge  at 
requested,  and  in  lieu  thereof  charged  the  Jury 
as  follows: 

"As  to  the  construction  of  the  meanine  aa 
matter  of  law,  of  the  fundamental  law,  and  of 
the  orders  of  defendants'  organizations,  I  adopt 
the  views  of  the  board  of  control  of  the  defend- 
ants' order  in  case  of  John  A.  Manikbeim, 
and  I  instruct  the  Jury  that  if  the  Jury  finds  aa 
a  fact  that  the  keeper  of  records  and  seal  of 
the  order  to  which  Mr.  Ealinski  belonged  failed 
to  notify  the  section  of  which  he  was  a  mem- 
ber of  the  fact  that  he  was  in  arrears  for  dues  to 
said  lodge,  and  also  that  lodge  failed  to  suspend 
Mr.  Ealinski  in  accordance  with  law,  and  also 
*the  section  of  the  endowment  rank- [294 
had  received  the  monthly  assessments  of  said 
Ealinski  up  to  the  date  of  his  death,  then  the 
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ferdict  will  be  for  the  plflintifT  and  agaiDst  the 
defendapt  for  the  sum  of  $3,000,  vf\th  iDterest 
from  judicial  demand." 
From  a  comparisoD  of  the  instnictioD  as  re- 

auested  with  that  as  given,  it  is  apparent  that 
ae  case  turns  upon  the  question  whether  the 
mere  nonpayment  of  lodge  dues  was  sufhcient 
to  work  a  forfeiture  of  the  certificate  in  view 
of  the  fact  that  the  insured  kept  up  his  assess- 
ment, which  the  supreme  lodge  received  with 
out  inquiring  whether  the  insured  was  indebted 
for  bis  lodge  dues  or  not  Broadly  construed, 
the  application  required  that  the  contract  shou hi 
be  com  rolled  by  the  laws,  rules,  and  regula- 
tloDs  of  the  order  governing  the  rank.  The 
certificate  also  required  "a  full  compliance 
with  all  the  laws  governing  this  rank  now  in 
force  or  that  may  hereafter  be  enacted/'  and 
Unt  the  insured  should  be  in  good  standing 
under  said  laws.  What  other  laws  governing 
tbia  rank  must  have  been  complied  with  to 
prevent  a  forfeiture  of  the  insurance  does  not 
appear;  but  if  the  application  and  certificate 
be  literally  construed,  it  is  evident  that  a 
breach  of  any  one  of  the  regulations  govern- 
ing the  rank,  however  numerous  or  unim- 
portant they  maj  have  been,  or  a  failure  of  the 
insured  to  remam  in  good  standing  under  the 
laws  of  the  order,  which  certainly  opens  a  wide 
door  to  differences  of  opinion,  could  be  seized 
upon  as  an  excuse  for  nonpayment. 

It  will  be  observed,  however,  that  the  en- 
dowment rank  or  insurance  feature  of  this 
order  was  in  reality  a  separate  scheme,  and 
had  no  other  apparent  connection  with  the 
order  than  in  the  fact  that  no  one  who  was  hot 
a  member  of  the  order  could  become  a  member 
of  the  endowment  rank.  Entirely  separate 
ftccounta  were  kept  with  each  member  as  be- 
longing to  the  lodge,  and  aa  a  member  of  the 
endowment  rank  or  policy-holder.  The  fees 
that  were  due  to  the  lodge  as  a  condition  of 
membership  in  it  do  not  seem  to  have  formed 
any  part  of  the  consideration  for  the  certificate 
or  policy,  which  consideration  consisted  of 
certain  assessments,  that  appear  in  this  case  to 
have  been  promptly  paid.  The  provision  that 
St>5]  the*applicant  should  comply  fully  with 
all  tbelawB  governing  the  endowment  rank  then 
in  force,  or  which  might  thereafter  be  enacted, 
and  should  also  maintain  a  good  standing  under 
such  laws,  is  one  of  a  very  elastic  naiure.  and 
one  which  could  not  be  fully  complied  with 
without  a  thorough  knowledge  of  such  laws, 
and  of  the  requisites  of  good  membership.  In 
tblB  rase  it  is  alleeed  to  have  been  violated  by 
the  fad  that  on  March  81.  Ealinski  became  in- 
debted to  the  lodge  of  which  be  was  a  member 
In  the  sum  of  $12.50,  which  was  an  amount  in 
eie*  88  of  one  year's  dues.  His  attention  was 
callec  to  this  by  the  proper  officer  of  the  lodge, 
who  told  htm  to  pay  the  sum  before  the  next 
meeting  of  the  lodge.  He  died,  however,  on 
May  24,  and  before  such  mectinc:  was  held, 
leaving  this  amount  unpaid.  It  might  be 
argaed  with  great  plausibility  that,  in  view  of 
the  fact  that  the  officers  of  the  lodce  told  him 
to  pay  before  the  next  lodge  meeting,  the  de- 
fendant was  bound  thereby,  and  must  have 
been  held  to  waive  its  right  to  a  prompt  pay- 
ment of  the  lodge  dues,  and  that  as  Ealinski 
died  before  the  time  allowed  had  expired,  he 
was  not  even  technically  in  fault. 
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But,  however  this  may  be,  the  otflcials  of 
the  order  appear  to  have  Ixen  iruilty  of  de- 
linquencies of  their  own.  whicb  ouL^ht  to  estop 
them  from  insisting  upon  the  fuiluie  of  Kat 
inski  to  comply  with  the  letter  of  l»ls;i^rr»Minput 
to  abide  by  the  laws  and  regul  ition.^*  of  the 
rank.  Under  the  laws,  rules,  and  re2:ul  itions* 
for  the  government  of  sections  ot  the  endow- 
ment rank,  it  was  the  duty  of  the  s'-cictaiy  of 
each  section  to  keep  a  financial  a<r.)un:  with 
each  meml^er  of  the  section,  and  in  Jaiiuarv  of 
each  year  to  furnish  to  the  master  of  finance 
of  the  lodge  to  which  the  members  of  the 
section  belonged,  a  list  of  the  names  of  stich 
members,  and  to  request  the  officer  to  promptly 
inform  him  whenever  a  memlwr  on  sii«l  list 
became  in  arrears  for  an  amount  equnl  to  one 
year's  dues.  It  was  also  the  dutv  of  the  master 
of  finance  of  Syracuse  Lodge,  No.  50,  to  notify 
in  writine  all  members  who  were  about  to 
become  in  arrears,  and  to  again  notify  them  on 
the  eve  of  suspension.  It  was  also  his  duty  to 
notify  his  lodge  when  a  member  owed  to  the 
amount  of  *twelve  months'  dues,  or  its  |206 
equivalent,  after  which  notification  it  became 
the  duty  of  the  chanrellor  commander  to  sus- 
pend him  in  open  lodge,  and  to  l?eepa  lecord  of 
the  same  in  the  minutes.  It  seems  to  have  been 
also  the  duty  of  the  keeper  of  records  and  seal 
of  each  lodge  to  notify  the  proper  section  of 
the  endowment  rank,  whenever  a  mt-inber  be- 
came in  arrears  for  dues  to  the  lodge,  when, 
and  not  until  then,  the  certificate  of  member- 
ship in  the  endowment  rank  became  th<' subject 
of  forfeiture.  Indeed  the  failure  to  do  this, 
and  the  continued  receipt  of  the  monthly 
assessments  upon  the  policy  or  endowment, 
appear  to  have  been  treated  by  the  board  of 
control  as  a  waiver  of  the  right  to  insi.si  upon 
the  forfeiture  of  the  certificate  or  policy. 

By  the  constitution  of  the  endowment  rank, 
the  entire  charge  and  full  control  was  put  in  a 
board  of  control,  which  had  power  to  hear  and 
deternoine  all  appeals,  their  findings  being  final 
unless  reversed  by  the  supreme  lodge  in  s«  ssion. 
They  also  had  authority  to  enact  general  laws, 
rules,  and  regulations  in  conformity  with  the 
constitution,  for  the  government  of  sections 
and  the  membership  or  the  endowment  rank, 
and  to  alter  and  amend  such  laws  at  their  dis- 
cretion. It  seems  that,  in  the  case  of  Man  Ik- 
heim,  a  member  of  the  endowment  rank  at 
Washington,  the  board  of  control  was  called 
upon,  in  1887,  to  give  a  construction  to  the 
rules  and  regulations  of  the  endowment  rank, 
upon  a  state  of  facts  similar  in  all  respects  to 
the  facts  in  this  case.  From  the  journal  of 
the  supreme  lodge,  which  was  put  in  ^vi-lence 
in  this  case,  it  appeared  that,  at  the  time  of  his 
death,  Manikheim  was  in  arrears  to  his  lodge 
for  one  year's  dues,  but  had  paid  all  his  assess- 
ments to  his  section  of  the  endowment  rank. 

Upon  receiptof  this  information  the  supreme 
secretary  refused  to  furnish  a  blank  pr»of  of 
death,  and  instructed  the  secretary  of  said  sec- 
tion to  return  to  the  beneficiaries  the  monthly 
assessments,  which  were  erroneously  collected 
from  said  Manikheim.  This  was  refused  by 
the  beneficiaries,  who  demanded  payment  in 
full  of  the  certificate  of  membership. 

Upon  the  matter  being  laid  before  the  board  of 
control,  it  decided,  after  a  very  careful  consid- 
eration of  thefact8*in  the  case,  that  inTiew[297 
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of  the  fact  that  the  keeper  of  records  aod  seal 
of  the  lodge  to  which  Manikheim  belonged 
failed  to  notify  the  section  of  which  he  was  a 
member  of  the  fact  that  he  was  in  arrears  for 
dues  to  his  lodge,  and  tbat  the  lodse  bad  failed 
to  suspend  him  in  accoi  dance  with  the  law, 
and  that  his  section  of  the  endowment  rank 
had  received  his  monthly  assessments  up  to  the 
date  of  his  death,  the  endowment  rank  was 
liable  for  the  full  amount  of  the  endowment, 
and  the  supreme  secretary  was  instructed  to 
pay  the  beneficiaries  the  amount  due. 

In  compliance  with  this  ruling,  the  supreme 
chsncellor  of  the  order  appears  to  have  issued 
a  circular  letter  to  the  subordinate  chancellors 
to  the  effect  that,  in  order  to  carry  out  the  pro- 
visions of  the  law  that  ''when  a  member  of  the 
endowment  rank  becomes  in  arrears  to  his 
lodge  on  account  of  dues  for  more  than  six 
months"  (changed  from  one  year)  "be  shall 
forfeit  his  membership  in  the  section  and  said 
rank,  and  render  void  the  endowment  certifi- 
cate," it  was  necessary  that  tbe  secretaries  of 
the  various  sections  of  the  endowment  rank  be 
duly  notified  when  members  of  such  rank  be- 
came in  arrears  for  dues  to  their  respective 
lodges.  And  he  therefore  requested  the  grand 
chancellors  to  instruct  their  subordinate  lodges 
to  forward  to  the  secretary  of  such  sections  of 
the  endowment  rank  as  were  tributary  to  their 
lodges,  an  official  notice  of  the  fact  that  any 
member  was  in  arrears  for  dues,  said  notice  of 
arrears  to  be  signed  by  the  master  of  finance 
and  attested  by  the  keeper  of  the  records  and 
seal,  with  the  seal  of  tbe  lodge  attached.  And 
to  properly  carry  this  into  enect  the  secretaries 
of  the  various  sections  of  the  endowment  rank 
were  instructed  to  officially  certify  to  the 
keeper  of  records  and  seal  of  tbe  respective 
lodges,  to  which  the  members  of  a  section  be- 
longed, a  full  and  complete  list  of  tbe  mem- 
bers of  said  section,  etc. 

While  it  is  entirely  true,  as  claimed  by  the 
plaintiff  in  error,  that  this  was  res  inter  alias 
acta,  and  therefore  not  available  by  way  of 
estoppel,  it  is  none  the  less  true  that  it  was  an 
interpretation  put  by  the  supreme  authority  of 
the  order  upon  their  somewhat  ambiguous  and 
complicated  system  of  rules  and  regulations, 
and  that  it  would  be  unjust  to  the  board  of  con- 
trol to  assume  that  Kalinski,  who  was  an  ordi 
298]nary  member*of  the  endowment  rank  and 
apparently  an  unlearned  man,  was  wiser  than 
they,  and  was  bound  to  put  a  construction  upon 
these  regulations  more  unfavorable  to  himself 
than  the  board  of  control  had  construed  them. 
Upon  the  contrary,  we  think  tbat  the  certificate 
holders  were  entitled  to  rely  upon  tbe  construc- 
tion given  to  these  rules  and  regulations  by  the 
highest  tribunal  of  the  order,  and  to  presume 
tbat  the  supreme  lodge  would  not  enforce  a  for- 
feiture under  circumstances  which  the  board  of 
control  had  held  did  not  create  one.  Although 
we  would  not  be  understood  as  saying  that  we 
should  feel  bound  by  the  construction  put  upon 
the  rules  and  regulations  of  a  private  order  by 
the  board  of  control  or  supreme  council  of  sucn 
order,  we  think  tbat  tbe  association  has  no 
right  to  complain  if  its  certificate  holders  act 
upon  such  interpretation,  and  tbat  it  is  not  in 
a  position  to  claim  tbat  this  ruling  in  their 
favor  was  more  liberal  than  the  facts  of  the 
case  or  a  proper  construction  of  these  rules 


would  warrant.  Whether  tht  decision  wert 
right  or  wrong  it  established  a  course  of  bud- 
ness  on  the  part  of  the  defendant  upon  whM 
its  certificate  holders  had  a  right  to  rely.  JKnt 
Fork  L,  Ins.  Co,  v.  Eggleston,  96  U.  a  CPTB 
[24:  841]. 

Aside  from  this,  however,  we  think  the  oon- 
tinued  receipt  of  assessments  upon  KalioaU's 
certificate  up  to  the  day  of  bis  death  wm  a 
waiver  of  any  technical  forfeiture  of  the  oer- 
tif  c  ite  by  reason  of  the  nonpayment  of  the  lodge 
dues.  Granting  that  the  continued  receipt  of 
premiums  or  assessments  after  a  forfeiture  has 
occurred  will  only  be  construed  as  a  waiver 
when  the  facta  constituting  a  forfeiture  tie 
known  to  the  company  {NewTork  L.  Ins.  Oa. 
V.  Davis,  95  U.  8. 427  [24: 4541;  Betiueeke  v.  Cbn- 
ne(itieut  Mvt.  L.  Ins.  Co.  105  U.  8. 855  [20: 9901)^ 
this  is  true  only  of  such  facts  aa  are  peculiarly 
within  the  knowledge  of  the  assured.  If  the 
company  ought  to  have  known  of  tbe  facta,  or 
with  proper  attention  to  its  own  busineM 
would  have  been  apprised  of  them,  it  has  no 
right  to  set  up  itA  ignorance  aa  an  excuse,  hk 
tbe  ordinary  course  of  business  between  tlie 
lodges  and  tbe  sections  of  tbe  endowment  rank* 
and  under  tbe  instructions  contained  in  thedr* 
cular  of  the  supreme  chancellor  of  May  SO, 
1887,  it  became  the  duty  of  the  keeper  of  the  rec- 
ords and  seal  *of  the  lodge  to  which  Ka[299 
linski  belonged  to  notify  the  secretanr  of  the 
proper  section  of  the  endowment  rank  01  tbe  &ct 
that  be  was  in  arrears  for  dues,and  bis  failure  to 
do  this  should  be  imputed  to  the  defendant,  at 
representing  tbe  order,  rather  than  to  EalinskL 
It  is  more  than  possible  tbat,  as  the  endowment 
rank  was  a  separate  and  distinct  feature  from 
tbe  lodges,  Kalinski  was  whoUv  ignorant  of 
the  fact  that  a  failure  to  pay  his  lodge  duet 
promptly  forfeited  his  certificate;  and  whilep 
as  matter  of  law,  be  might  be  chargeable  witn 
notice  of  this  fact,  his  beneficiary  has  a  perfect 
right  to  insist  tbat  tbe  defendant  was  guilty  of 
a  technical  dereliction  of  its  own  duty  in  the 
premises.  Tbe  defense  in  any  aspect  aoea  not 
commend  itself  highly  to  one's  sense  of  natural 
justice,  and,  for  the  reasons  above  stated,  we  are 
of  the  opinion  that  the  decision  of  the  court  h§- 
low  teas  right,  and  it  is  Vierefore  affirmed. 


L.    P.  BENNINGTON,  Plff.  in  Err.. 

e. 

STATE  OF  GEORGIA. 

(See  S.  C.  Reporter's  M.  299-319.) 

Running  trains  on  Sunday. 

A  state  statute  maklD?  it  unlawful  to  run  any 
freifirbt  train  on  Sunday  is  not  an  uncoDStltur 
tional  rearulation  of  interstate  commerce  as  ap- 
plied to  an  interstate  train  in  the  same  way  that 
it  applies  to  domestic  trains,  in  tbe  absence  of 
any  conirressional  lefirislation  upon  the  subject. 

[No.  150.] 

Argued  March  17,  18,  1S96.    Decided  May  JS, 

1896. 

I ■ -  ■^nm-i— 

Note.— u4»  to  intergtate  commerce;  reflrulnfton  oi 
potrer  of  Congress^  httw  far  eTdu«(cf ,— see  note  to 
Gloucester  Ferry  Co.  v.  Pennsylvania,  29: 158. 

As  to  power  of  Congress  to  regulate  commere§% 
see  notes  to  Gibbons  v.Ogden,  6:  23,  and  Brown  v. 
Maryland,  6:  678. 
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Hbkninoton  t.  State  of  Geobqia. 


Fr  ERROR  to  the  Supreme  Court  of 
Gkorgia  to  review  a  judgment  of  that  court 
•fflrming  the  Judgment  of  the  Superior  Court 
of  Dade  County,  Georgia,  convict ing  the  de- 
fendant, L.  F.  Uennington,  the  superintendent 
of  transportation  of  the  Alabama  Great  South- 
ern Railroad  Company,  of  unlawfully  running 
a  freight  train  on    that   road  oo    Sunday. 

See  same  case  below,  90  Ga.  896. 

The  facts  are  stated  in  the  opinion. 

Me99r9,  Edward  Colston  and  Qeorge 
Bf*adly,  Jr.,  for  plaintiff  in  error: 

This  statute  of  Georgia  is  repugnant  to  that 
daose  of  the  Constitution  of  the  United  States 
which  provides  that  Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes. 

U.  8.  Const,  art.  1,  §  8,  1  8;  Oibbons  v. 
Offden,  23  U.  S.  9  Wheat.  281  (8:  78);  PhUa- 
ddphia  db  li,  li,  Co,  v.  Pennsylvania  ("State 
Freight  Tajf')  82  U.  S.  15  Wall.  232  (21: 146); 
Cook  T.  Penntyltania,  97  U.  8.  574  (24:  1018); 
Mi^iU  County  v.  Kimball,  102  U.  S.  697  (26: 
289);  McCulloeh  v.  Maryland,  17  U.  S.  4 
Wheat.  424  (4:  605). 

Transportation  over  lines  of  railroad  passing 
through  several  states  is  commerce  among 
states. 

Uaa^.  DeCuir,  95  U.  8.  497(24:  551); Wo- 
ftfffA,  St.  L,  db  P.  R,  Co,  V.  Illinois,  118  U.  8. 
878  (80:  249).  1  Inters.  Com.  Rep.  81;  Brown 
T.  Houston,  114  U.  8.  680(29:  260). 

The  state  of  Georgia  has  no  right  to  adopt 
any  police  regulation,  the'  effect  of  which 
would  be  to  obstruct  interstate  commerce. 

Hannibal  db  St.  J.  R.  Co.  v.  Husen,  95  U.  8. 
485(24:527);  Hendersons,  Wiekham,  92  U.  8. 
271,  272  (23:  548,  549);  Bobbins  v.  Shelby 
County  Taxing  DiH,  120  U.  8.  494  (80:  696),  1 
Inters.  Com.  Rep.  45;  Bowman  v.  Chicago  db  N. 
W.  R  Co,  125  U.  S.  497,  499  (81:  711,  712).  1 
Inters.  Com,  Rep.  823;  Norfolk  db  W,  K  Co. 
t.  Com,  88  Va.  95.  18  L.  R.  A.  107. 

Mr,  J.  M.  Terrell,  for  defendant  in  error: 

Section  4578  of  the  Code  of  Georgia  when 
applied  to  freight  trains  loaded  with  interstate 
freight  does  not  conflict  with  the  interstate 
commerce  clause  of  the  Federal  Constitu- 
tion. 

Section  4678  seeks  only  to  enforce  and  ren- 
der effective,  as  respects  the  running  of  freight 
trains  on  Sunday,  a  scheme  of  internal  police 
universal  throughout  the  state  for  all  indus- 
tries and  avocations. 

It  assumes  that  th^  running  of  these  trains 
on  Sunday  is  not  a  work  of  necessity;  and  in 
express  terms  it  renders  the  superintendent,  or 
other  officer  having  control  of  the  running  of 
trains,  answerable  penally  for  any  running 
which  may  be  done  on  that  day. 

Bennington  v.  State,  90  Ga.  896,  4  Inters. 
Com.  Rep.  418. 

It  was  enacted  for  the  sole  purpose  of  pro- 
moting the  mental,  moral,  and  physical  well 
being  of  the  people  of  Georgia  by  providing 
that  they  should  obey  one  of  nature's  laws  and 
rest  at  regular  intervals  from  labor.  This 
•tatote,  as  construed  by  the  supreme  court  of 
Georgia,  is  nothing  more  that  a  police  regula- 
tion. 

It  is  within  the  province  of  the  state  legis- 
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lature  to  enact  Sunday  laws,  and  such  laws  art 
a  proper  exercise  of*  the  police  powers  of  a 
state 

Bloom  V.  Richards,  2  Ohio  St.  891;  FroHek- 
stein  V.  Mobile,  40  Ala.  725;  Shaver  y.  State,  10 
Ark.  259;  Scales  v.  State,  47  Ark.  476;  Warner 
V.  Smith,  8  Conn.  14;  Qunn  v.  StaU,  89  Ga. 
341:  Langabier  v.  Fairbury,  P.  dbN,  W.  R.  Co, 
64  111.  243,  16  Am.  Rep.  bm\yoglesongY.  State, 
9  Ind.  112;  Megowan  v.  Com,  2  Met.  (Ey.)  8; 
State^Walker,  v.  Judge  of  Section  **A,"  etc,  89 
La.  Ann.  132;  State  v.  Arribs,  20  Mo.  214;  Lin- 
denmullery.  State,  88  Barb.  548,  21  How.  Pr. 
156;  Society  for  Visitation,  etc,  v.  Com,,  Meyer, 
52  Pa.  126,  91  Am.  Dec.  189;  Nashville  ▼. 
Linck,  12  Lea,  499;  Gabel  v.  Houston,  29  Tex. 
835;  Be  King,  46  Fed.  Rep.  905;  Ex  parte  An- 
drews,  18  Cal.  685;  Ex  parte  Burke,  59  Cal.  19; 
ExparU  Koser,  60  Cal.  202;  State  v.  Baltimore 
db  0,  R.  Co.  15  W.  Va.  362.  86  Am.  Rep.  808; 
Cooley,  Const.  Lim.  5th  ed.  726;  Tiedeman, 
Limitation  of  Police  Power,  175-188;  Cooley, 
Const.  Law,  216. 

This  statute  may  indirectly  affect  interstate 
commerce,  but  it  is  not  for  that  reason  a  regu- 
lation of  commerce  within  the  meaning  of  the 
Constitution. 

Philadelphia  dt  R.  R,  Co,  v.  Pennsylvania 
("State  Tax  on  Railway  Gross  Receipts'' )S2  U.  S. 
15  Wall.  284  (21: 164);  Butchers*  Benev,  Asso.  ▼. 
Crescent  City  L,  S,  L.  db  S  H.  Co,  rStaughter 
House  Case^')  83  U.  8.  16  Wall.  86  (21:  394); 
Chicago  db  N.  W.  R,  Co.  v.  Fuller,  84  U.  8. 17 
Wall.  560  (21:  710);  Smith  v.  Turner,  48  U.  8. 
7  How.  283  (12:  702);  Stone  ▼.  Mississippi,  101 
U.  8.  814  (25:  1079);  Barbier  v.  ConnoUy,  118 
U.  8.  27  (28: 923);  New  Orleans  Gas  Light  Co,y, 
Louisiana  Light  db  H.  P,  dt  Mfg.  Co.  115  U.  8. 
650  (29: 516);  Stone  v.  Farmers'  Loan  dt  T.  Co, 
{"Railroad  Commission  Cases**)  116  U.  8.  807 
(29:  686);  Morgan's  L,  dt  T.  R,  dt  S.  S.  Co,  v, 
Louisiana  Bd.  of  Health,  118  U.  8.  455  (80: 
237);  Eimmish  v.  Ball,  129  U.  8.  217(32:  695), 
2  Inters.  Com.  Rep.  407;  Louisville,  N,  0.  S 
T.  B,  Co,  Y,  Mississippi,  133  U.  8.  587(83: 784), 
2  Inters.  Com.  Rep.  801;  New  York  v.  Miln, 
36  U.  8.  11  Pet.  102  (9:  648);  Smith  v.  Ala- 
bama, 124  U.  8.  465  (81:  508),  1  Inters.  Com. 
Rep.  804.' 

The  Sunday  law  in  question  is  a  rule  pre- 
scribed by  the  legislature  for  the  management 
and  operation  of  all  railroads  within  the  state 
of  Georgia  and  designed  to  protect  persons 
and  property  by  reouiring  what  the  wisdom  of 
all  ages  has  declared  to  be  necessary  for  man's 
well-being — a  rest  from  labor  at  regular  inter- 
vals. 

Nashville,  C,  db  St,  L.  R  Co,  v.  Alabama, 
128  U.  8.  96  (82:  352),  2  Inters.  Com.  Rep.  288; 
Sherlock  v.  Ailing,  98  U.  8.  99.  104  (23:  819. 
820);  Ficklen  v.  Shelby  County  Taxing  Hist, 
145  U.  8.  1  (36:  601),  4  Inters.  Com.  Rep.  79; 
Walling  v.  Michigan,  116  U.  8.  446  (29:  691); 
State  V.  Baltimore  di  0.  R,  Co,^iW,  Va.  788; 
Norfolk  dt  W,  R,  Co.  v.  Com.  88  Va.  95,  13  L. 
R.  A.  107. 

The  fact  that  interstate  freight  is  incident- 
ally affected  to  the  extent  that  it  must  cease  to 
move  within  the  state  of  Georgia  on  Sunday, 
to  the  end  that  the  people  engaged  in  the  labor 
of  moving  such  freight  ma^  rest,  is  not  unrea- 
sonable. The  same  cessation  from  labor  is  re- 
quired of  all  people. 
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Hr.  Justice  HarlaA  delivered  the  opiDion  of 
the  court: 

The  plaiutiff  in  error,  HenDingtou,  ftuperio- 
tendent  of  traDsportatiOD  aud  bavine  cbnr^e  of 
the  f  reiebt  business  of  the  Alabama  Great  South- 
em  Railroad  Company,  was  indicted  in  the  su- 
Bprior  court  of  Dade  county,  Georgia,  for  the 
offense  of  having,  on  the  16th  day  of  March, 
1801,— that  being  the  Sabbath  Day, ^unlaw- 
fully run  a  freight  train  on  the  Alabama  Great 
Southern  Railroad  in  that  county. 

Tbe  statute  under  which  the  prosecution 
was  instituted  is  as  follows: 

"Sec.  457a  If  any  freight  train  shall  be  run 
on  any  railroad  in  this  state  on  the  Sabbath 
Day  (known  as  Sunday),  the  superintendent  of 
transportation  of  such  railroad  company,  or 
the  officer  having  charge  of  the  business  of 
that  department  of  the  railroad,  shall  be  liable 
for  indictment  for  a  misdemeanor  in  each 
county  through  which  such  train  shall  pass, 
and,  on  conviction,  shall  be  for  each  offense 
puni-sbed  as  prescribed  in  §  4310  of  this  Code. 
On  ^ch  trial  it  shall  not  be  necessary  to  allege 
or  prove  the  names  of  any  of  tbe  employees  en- 
gaged on  such  train,  but  the  simple  fact  of  the 
train  being  run.  The  defendant  may  justify 
himself  bv  proof  that  such  employees  acted  in 
direct  violation  of  the  orders  and  rules  of  the 
defendant:  Provided^  always.  That  whenever 
any  train  on  any  railroad  in  this  state,  having 
in  such  train  one  or  more  cars  loaded  with  live 
stock,  which  train  shall  be  delaved  beyond 
schedule  time,  shall  not  be  requirea  to  lay  over 
on  the  line  of  road  or  route  durine  Sunday,  but 
may  run  on  to  the  point  where,  by  due  course 
of  shipment  or  consignment,  tbe  next  stock 
pen  on  the  route  may  be,  where  the  said  ani- 
mals may  be  fed  and  watered,  according  to 
the  facilities  usually  afforded  for  such  transpor- 
tation. And  it  shall  be  lawful  for  all  freight 
801]  trains  on  the  different  *railroads  in  ibis 
state,  running  over  said  roads  on  Saturdav 
night,  to  run  through  to  destination:  Pravidfd, 
The  time  of  arrival,  according  to  the  schedule 
by  which  the  train  or  trains  started  on  the 
trip,  shall  not  be  later  than  8  o'clock  on  Sun- 
day morning."    Ga.  Code  1882. 

Section  4810,  referred  to  in  the  section  Just 
quoted,  is  as  follows: 

"Accessories  after  the  fact,  except  where  it 
is  otherwise  ordered  in  this  Code,  shall  be  pun- 
ished by  a  fine  not  to  exceed  $1,000,  imprison- 
ment not  to  exceed  six  months,  to  work  in 
the  chain  gang  on  the  public  works,  or  on 
•ach  other  works  as  the  county  authorities 
may  employ  the  chain  gang,  not  to  exceed 
twelve  months,  and  any  one  or  more  of  these 
punishments  may  be  ordered  in  the  discretion 
of  the  judge:  Provided,  That  nothing  herein 
contained  shall  authorize  the  giving  ihe  control 
of  convicts  to  private  persons,  or  their  em- 
ployment by  the  county  authorities  in  such 
mechanical  pursuits  as  will  bring  the  products 
of  their  labor  into  competition  with  the  pro- 
ducts of  free  labor."    Ga.  Code  1882. 

The  defendant  pleaded  not  guilty.  He  also 
pleaded  specially  certain  facts  which,  he 
averred,  showed  that  the  statute  of  Georgia,  as 
applied  to  this  case,  was  in  conflict  with  tbe 

gro vision  of  the  Constitution  of  the  United 
tates,  giving  Congress   power   to   regulate 
commerce  among  the  state*. 
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At  the  trial  tbe  defendant  admitted  that  he 
was  superintendent  of  transportation  of  the 
Alabama  Great  Southern  Railroad,  the  prop- 
erty of  the  Alabama  Great  Southern  Railroad 
Company,  a  corporation  of  Alatiama;  that  the 
line  of  that  railroad  began  at  the  city  of  Chat- 
tanooga, Tennessee,' extended  9  miles  throuck 
that  state,  whex:  it  entered  the  county  of  DadcL 
Georgia,  and  ran  through  that  county  and 
over  the  line  of  road  constructed  and  operated 
originally  by  the  Wills  Valley  Railroad  Oom- 
pany  into  AlHbama;  thence  through  Alabuna 
245  miles,  and  into  Mississippi,  to  the  city  of 
Meridian,  where  it  connected  with  other 
roads;  that  said  company  was  acting  as  a 
common  carrier  of  passengers  and  freight 
along  its  line,  using  engines  and  cars  propelled 
bv  steam;  that  on  the  day  mentioned  in  tbe  io- 
dictment  *ihe  com  pan  j^,  by  its  superin-  [ilOSI 
tendent  of  transportation,  the  defendant,  zma 
over  its  line  of  road  from  Chattanooga,  Tenner 
see, through  Georgia  and  Alabama  to  Meridiaii, 
Mississippi,  a  train  of  cars  laden  with  freight 
for  points  beyond  the  limits  of  Georgia,  tbe 
train  having  been  loaded  in  Tenn'Ssee  with 
freight  destined  for  points  outside  and  beyond 
the  limits  of  Georgia. 

The  defendant  contended  that  the  statute,  if 
applied  to  these  facts,  was  repugn-int  to  the 
ConKtitution  of  the  United  States.  Tliis  coo* 
tention  was  overruled  and  tbe  jury  were  in- 
structed that,  under  the  facts  admitted,  the 
defendant  was  guilty.  The  jury  accordinfflj 
found  him  guilty  as  charged  in  tbe  indusC 
ment. 

The  case  was  taken  to  the  supreme  court  of 
Georgia,  and  it  was  assigned  for  error  that  the 
trial  court  refused  to  adjudge  §  457s  of  the 
Code  of  Georgia,  when  applied  to  the  admitted 
facts,  to  be  repusrnant  to  the  commerce  clauae 
of  the  Constitution. 

The  supreme  court  of  €korgia  held  the  atat- 
ute  under  which  the  prosecution  was  insti- 
tuted to  be  a  regulation  of  internal  police  and 
not  a  regulation  of  commerce;  that  it  wng  nol 
in  conflict  with  the  Constitution  of  the  United 
States  even  as  to  freight  trains  passinir  tli rough 
the  state  from  and  to  adjacent  states,  and 
laden  exclusively  with  freigbt  received  on 
board  before  tbe  trains  entered  Georuia,  and 
consigned  to  points  beyond  its  limits. 

As  tbe  judgment  of  the  supreme  court  of 
Gkor&ria  denied  to  the  defendant  a  right  or  im- 
munity specially  set  up  and  claimed  bv  him 
under  the  Constitution  of  the  United  dtaiea, 
no  question  is  or  can  be  made  as  to  tbe  juria- 
diction  of  this  court  to  review  that  judgment. 

If  the  statute  in  question  forbiddinir  tLe  run- 
ninirin  Georeia  of  railroad  freight  trains  on  the 
Sabbath  Day  had  been  expressly  limite<l  to 
trains  laden  with  domestic  freigbt,  it  could  nol 
be  regarded  otherwise  than  as  an  ordinanr  po- 
lice regulation  established  by  the  state  under  ita 
general  power  to  protect  the  health  «nd  mor> 
als,  snd  to  promote  the  welfare,  of  its  people. 

*From  the  earliest  period  in  the  history  [308 
of  Georgia  it  has  been  the  policy  of  that  8taie,as 
it  was  the  policy  of  many  of  the  oiiglnal 
states,  to  prohibit  all  persons,  under  pensltie^ 
from  using  the  Sabbath  as  a  day  for  labor  and 
for  pursuing  their  ordinary  callings.  By  aa 
act  of  tbe  colonial  legislature  of  Georgia,  ap- 
proved Alarch  4,  1762,  it  was  provided:     "Ko 
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tndesmao,  artificer,  workman,  laborer,  *or 
other  p«*raoi)  whatsoever  shall  do  or  exercise 
any  worldly  labor,  business,  or  work  of  their 
orninary  calliogs.  upon  the  Lord's  Day,  or  any 
part  thereof  (works  of  necessity  or  charity 
only  excepted),  and  that  every  person  being 
of  the  a^e  of  fifteen  years  or  upwards,  offend- 
ine  in  the  promises,  shall,  for  every  such 
offense,  forfeit  the  sum  of  10  shillings.  And 
that  no  person  or  persons  whatsoever  shall 
publicly  cry,  show  forth,  or  expose  to  sale, 
any  wares,  merchandise,  fruit,  herbs,  goods,  or 
chattels  whatsoever  upon  the  Lord's  Day,  or 
any  part  thereof,  upon  pain  that  every  person 
10  offfnding  shall  forfeit  the  same  goods  so 
cried  or  showed  forth,  or  exposed  to  sale,  or 
pay  10  shillings."  2  Cobb's  New  Dig.  Laws 
Qa.  858.  This  act  is  substantially  preserved 
Id  ^  4579  of  the  Code  of  Qcorcria.  And  by  an 
act  approved  February  11,  1860,  it  was  pro- 
vided: "That  from  and  after  the  first  day  of 
March  next  it  shall  not  be  lawful  for  any  com- 
pany or  individual  to  run  any  freight  train  or 
any  car  carrying  freight  uiK)n  any  railroad 
now  existing,  or  that  may  hereafter  be  made, 
in  this  state,  on  the  Sabbath  Day;  and  any 
conductor  or  other  person  so  running  or  assist- 
ing in  running  any  train  or  car  carrying 
freight  on  the    Sabbath    Day  shall  each    ti 

Siiiiy  of  a  misdemeanor,  and  on  conviction 
ereof  shall  be  fined  in  a  sum  not  exceeding 
|500."  1  Cobb*s  New  Dig.  Laws  Ga.  899.  This 
act  was  amended  by  substituting  "superin- 
tendent of  transportation"  for  "conductor," 
and  in  other  particulars,  not  important  to  be 
meniioned.  and  as  amended  it  constitutes 
^  4578  of  the  Criminal  Code,  under  the  heading 
of  ''Offenses  against  Public  Morality,  Health, 
Police."  etc.     Ga.  Code  1882. 

In  what  Ijght  is  the  statute  of  (Georgia  to  be  re- 
tarded ?  The  well-settled  rule  is  that  if  a  statute 
804)  purporting  to  have  *been  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or  the 
public  safety  has  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  invasion  of 
rights  secured  by  tlfe  fundamental  law,  it  is 
the  duty  of  the  courts  to  so  adjudge  and  there- 
by give  effect  to  the  Constitution.  Mvgler  v. 
Rah$a$.  128  U.  8.  623,  661  [81:  205];  mnnB- 
iota  v.  Barber ,  186  U.  8.  818, 820  [34:  465,  458, 
Sinters  Com    Kep.  185]. 

In  our  opinion  there  is  nothing  in  the  leeis- 
lation  in  question  which  suggests  that  it  was 
eoHcted  with  the  purpose  to  regulate  interstste 
commerce,  or  with  any  other  purpose  than  to 
prescribe  a  rule  of  civil  duty  for  all  who,  on 
tbe  Sabbath  Day,  are  within  the  territorial  ju- 
risdiction of  the  state.  It  is  none  the  less  a 
civil  regulation  because  tbe  day  on  which  the 
mnning  of  freight  trains  is  prohibited  is  kept 
by  many  under  a  sense  of  religious  duty.  The 
legiftlatnre  having,  as  will  not  be  disputed, 
power  to  ennct  laws  to  promote  the  order  and 
to  secure  the  comfort,  happiness,  and  health 
of  the  people,  it  was  within  its  discretion  to  fix 
the  day  when  ail  labor,  within  tbe  limits  of 
the  state,  works  of  necessity  and  churitv  ex- 
cepted, should  cease.  It  is  not  for  the  judici- 
ary to  say  that  the  wrong  day  whs  fixed,  much 
leas  that  the  legislature  erred  when  it  assumed 
that  the  best  interests  of  all  required  that  one 
day  in  seven  should  be  kept  for  the  purposes 
of  rest  from  ordinary  labor.     The  fundamen- 
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tal  law  of  the  state  committed  these  matters  to 
the  determination  of  the  legislature.  If  the 
lawmaking  power  errs  in  such  matters,  its  re- 
sponsibiliy  is  to  the  electors,  and  not  to  the  ju- 
dicial branch  of  the  government.  The  whole 
theory  of  our  government,  Federal  and  state, 
is  hostile  to  the  idea  that  questions  of  legisla- 
tive authority  may  depend  upon  expediency, 
or  upon  opinions  of  Judges  as  to  the  wisdom 
or  want  of  wisdom  in  the  enactment  of  laws 
under  powers  clearly  conferred  upon  the  l^a- 
lature.  The  legislature  of  Georgia  no  doubt  act- 
ed upon  the  view  that  the  keeping  of  one  day  in 
seven  for  rest  and  relaxation  was  "of  admira- 
ble service  to  a  state,  considered  merely  aa  a 
civil  institution."  4  Bl.  Com.  *63.  The  same 
view  was  expressed  by  Mr.  Justice  Field  in  iSs 
parU  Newman,  9  Cal  502,  620,  529,  when,  le- 
ferrinir  to  a  statute  of  California  relating  to  the 
*Sabbath  Day, he  said:  *'Itsrequirement[305 
is  a  cessation  of  labor.  In  its  enactment,  the 
legislature  has  given  the  sanction  of  law  to  a 
rule  of  conduct  which  the  entire  civilized  world 
recognizes  as  essential  to  the  physical  and  moral 
well  being  of  society.  Upon  no  subject  is 
there  sucn  a  concurrence  of  opinion,  amons 
philosophers,  moralists,  and  statesmen  of  afi 
nations,  as  on  the  necessity  of  periodical  cessa- 
tion of  labor.  One  day  in  aeyen  is  the  rule, 
founded  in  experience  and  sustained  by  science. 
.  .  .  The  prohibition  of  secular  business  on 
Sunday  is  advocated  on  the  ground  that  by  it 
the  general  welfare  ia  advanced,  labor  pro- 
tected, and  the  moral  and  physical  well-being 
of  society  is  promoted.*' 

So,  in  Bioom  y  Biehardij  2  Ohio  St.  887, 803, 
Judge  Thurman,  delivering  the  unanimous 
judirment  of  the  supreme  court  of  Ohio,  said: 
'*We  are,  then,  to  regard  the  statute  under  con- 
sideration as  a  mere  municipal  or  police  regu- 
lation, whose  validity  is  neither  strengthened 
nor  weakened  by  the  fact  that  tbe  day  of  rest 
it  enjoins  is  the  Sabbath  Day.  Wisdom  re- 
quires that  men  should  refrain  from  labor  at 
least  one  day  in  seven,  and  the  advantagea  of 
having  the  day  of  rest  fixed,  and  so  .fixed  as  to 
happen  at  regularly  recurring  intervals,  are  too 
obvious  to  iSs  oyerlooked.  It  was  within  the 
constitutional  competency  of  the  general  assem- 
bly to  require  the  cessation  of  labor,  and  to 
name  the  day  of  rest." 

To  the  same  general' effect  are  many  cases: 
Speeht  v.  €k>m.  8  Pa.  812, 822  [49  Am.  Dec.  618]; 
Cam,  V.  Has,  122  Mass.  40.  42;  Froliekstein  y. 
H/lobile,  40  Ala.  725;  Exports  Andrew,  18  Cal. 
678.  in  which  the  dissenting  opinion  of  Mr. 
Justice  Field  in  Ex  parte  Neicman,  9  Cal. 
502.  was  approved;  State  v.  Baltimore  db  0.  H, 
Co.  24  W.  Va.  788;  Senlee  v.  StaU,  47  Ark.  476, 
482  1 58  Am.  Rep.  768]:  8iaU  v.  Amhe,  20  Mo. 
214;  liaehx/iUe  v.  Linek,  12  Lea,  499,  515. 

The  same  principles  were  announced  by  the 
supreme  court  of  Georgia  in  the  present  case. 
As  the  contention  is  that  that  court  erred  in 
not  adjudging  the  statute  in  question  to  be 
unconstitutional,  it  is  appropriate  that  the 
grounds  upon  which  it  proceeded  should  fully 
appear  in  this  opinion.  That  court,  speaking  by 
Chief  Justice  Bleckley,  said:  "There  can  be  no 
*well-founded  doubt  of  its  beinga  police[*l06 
regulation,  considering  it  merely  as  ordaining 
tbe  cessation  of  ordinary  labor  and  business 
during  one  day  in  eyery  week;  for  the  frequent 
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and  total  suspeDsion  of  the  toils,  care,  and 
strain  of  mind  or  muscle  iDcidcDt  to  pursuing 
an  occupation  or  conraion  employment,  is 
beneficial  to  every  individual,  and  incidentally 
to  the  community  at  large,  the  general  public. 
Leisure  is  no  less  essential  than  labor  to  the 
well-being  of  man.  Short  intervals  of  leisure 
at  stated  periods  reduce  wear  and  tear,  pro- 
mote health,  favor  cleanliness,  encourage  social 
intercourse,  afford  opportunity  for  introspec- 
tion, and  tend  in  a  high  degree  to  expand  the 
thoughts  and  sympathies  of  people,  enlarge 
their  information,  and  elevate  their  morals. 
They  learn  how  to  be,  and  come  to  realize  that 
being  is  quite  as  important  as  doing.  With- 
out frequent  leisure,  the  process  of  forming 
character  could  only  be  begun;  it  could  never 
advance  or  be  completed;  people  would  be 
mere  machines  of  labor  or  business, — nothing 
more.  If  a  law  which,  in  essential  respects, 
betters  for  all  the  people  the  conditions,  sani- 
tary, social,  and  individual,  under  which  their 
daily  life  is  carried  on,  and  which  contributes 
to  insure  for  each,  even  against  his  own  will, 
his  minimum  allowance  of  leisure,  cannot  be 
rightfully  classed  as  a  police  regulation,  it 
would  be  difficult  to  imagine  any  law  that 
could." 

That  court  further  said:  "With  respect  to 
the  selection  of  the  particular  day  in  each  week 
which  hfts  been  set  apart  by  our  statute  as  the 
rest  day  of  the  people,  religious  views  and  feel- 
ings may  have  had  a  controlling  influence. 
We  doubt  not  that  they  did  have;  and  it  is 
probable  that  the  same  views  and  feelings  had 
a  very  powerful  influence  in  dictating  the  pol- 
icy 01  setting  apart  any  day  whatever  as  a  day 
01  enforced  rest.  But  neither  of  these  consid- 
erations is  destructive  of  the  police  nature  and 
character  of  the  statute.  If  good  and  suffi- 
cient police  reasons  underlie  it,  and  substantial 
police  purposes  are  involved  in  its  provisions, 
these  reasons  and  purposes  constitute  its  civil 
and  legal  justification,  whether  they  were  or 
not  the  direct  and  immediate  motives  which 
induced  its  passage,  and  have  for  so  long  a 
307]  *time  kept  it  in  force.  Courts  are  not 
concerned  with  the  mere  beliefs  and  sentiments 
of  legislators,  or  with  the  motives  which  influ- 
ence them  in  enacting  laws  which  are  within 
legislative  competency.  That  which  is  prop- 
erly made  a  civil  duty  by  statute  is  none  the 
less  80  because  it  is  also  a  real  or  supposed  re- 
ligious obligation;  nor  is  the  statute  vitiated, 
or  in  any  wise  weakened,  by  the  chance,  or 
even  the  certainty,  that  in  passing  it  the  legis- 
lative mind  was  swayed  by  the  religious  rather 
than  by  the  civil  aspect  of  the  measure. 
Doubtless  it  is  a  religious  duty  to  pay  debts, 
but  no  one  supposes  that  this  is  any  obstacle  to 
its  being  exacted  as  a  civil  duty.  With  few  ex- 
ceptions, the  same  may  be  said  of  the  whole 
catalogue  of  duties  specified  in  the  Ten  Ck)m- 
mandments.  Those  of  them  which  are  purely 
and  exclusively  religious  in  their  nature  cannot 
be  made  civil  duties,  but  all  the  rest  of  them 
may  be,  in  so  far  as  they  involve  conduct  as 
distinguished  from  mere  operations  of  mind 
or  states  of  the  affections.  Opinions  may  dif- 
fer, and  they  really  do  differ,  as  to  whether 
abstaining  from  labor  on  Sunday  is  a  religious  ; 
duty;  but  whether  it  is  or  is  not,  it  is  certain 
that  the  legislature  of  Georgia  has  prescribed 
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it  as  a  civil  duty.  The  statute  can  fairly  and 
rationally  be  treated  as  a  le^timate  police  reg- 
ulation, and  thus  treated  it  is  a  valid  law. 
There  is  a  wide  difference  between  keeping  a 
day  holy  as  a  religious  observance,  and  merely 
forbearing  to  labor  on  that  day  in  one's  ordi- 
nary vocation  or  business  pursuit."  Henning- 
ton  V.  StaU,  90  Ga.  396,  897-399  [4  Inten. 
Cool  Rep.  418]. 

Assuming,  then,  that  both  upon  principle 
and  authority  the  statute  of  Georgia  is,  in  every 
substantial  sense,  a  police  regulation  established 
under  the  general  authority  possessed  by  the 
legislature  to  provide,  by  laws,  for  the  well- 
being  of  the  people,  we  proceed  to  consider 
whether  it  is  in  coofi[ict  with  the  Consiitution 
of  the  United  States. 

The  defendant  contends  that  the  running  on 
the  Sabbath  Day  of  railroad  cars  laden  wiih 
interstate  freight  is  committed  exclusively  to 
the  control  and  supervision  of  the  national  jzov 
ernment;  and  that,  although  Congrcs.^  has  not 
taken  any  affirmative  action  upon  the  subject, 
state  legislation  'interrupting,  even  for  a[t>08 
limited  time  only,  interstate  commerce,  what- 
ever may  be  its  object  and  however  essential 
such  legislation  may  be  for  the  comfort,  peace, 
and  safety  of  the  people  of  the  state,  is  a  regu- 
lation of  interstate  commerce  forbidden  by  the 
Constitution  of  the  United  States.  Is  this  view 
of  the  Constitution  and  of  the  relations  between 
the  state  and  the  general  government  sustained 
by  the  former  decisions  of  this  court?  Is  the 
admitted  general  power  of  a  state  to  provide 
by  legislation  for  the  health,  the  morals,  and 
the  g^eneral  welfare  of  its  people,  so  fettered 
that  it  may  not  enact  any  law  whatever  that 
relates  to  or  affects  in  any  degree  the  conduct 
of  commerce  among  the  states?  If  the  people 
of  a  state  deem  it  necessary  to  their  peace, 
comfort,  and  happiness,  to  say  nothing  of  the 
public  health  and  the  public  morals,  that  one 
day  in  each  week  be  set  apart  by  law  as  a  day 
when  business  of  all  kinds  carried  on  within 
the  limits  of  that  state  shall  cease,  whereby  all 
persons  of  every  race  and  condition  in  life 
may  have  an  opportunity  to  enjoy  absolute  rest 
and  quiet,  is  that  result,  so  lar  as  interstate 
freight  traffic  is  concerned,  attainable  only 
through  an  affirmative  act  of  Congress  giving 
its  assent  to  such  legislation? 

The  argument  in  behalf  of  the  defendants 
rests  upon  the  erroneous  assumption  that  the 
statute  of  Georgia  is  such  a  regulation  of  inter- 
state commerce  as  is  forbidden  by  the  Const!* 
tutioo.  without  reference  to  affirmative  action 
by  Congress,  and  not  merely  a  statute  enacted 
hv  the  state  under  its  police  power,  and  which, 
aithougb  in  some  degree  affecting  interstate 
commerce,  does  not  go  beyond  the  necessities 
of  the  case,  and  therefore  is  valid,  at  least  until 
Congress  interferes. 

The  distinction  here  suggested  is  not  new  in 
our  jurisprudence.  It  has  been  often  recog- 
nized and  enforced  by  this  court.  In  OibbonM 
V.  OQden,  22  U.  S.  9  Wheat  1,  203.  210  [6:  28, 
71,  73],  this  court  recognized  the  possession  by 
each  state  of  a  general  power  of  legislation* 
that  ''embraces  everything  within  the  territory 
of  a  state,  not  surrendered  to  the  general  gov- 
ernment; all  which  can  be  most  advantageously 
exercised  by  the  states  themselves."  Inspection 
laws,  although  having,  as  the  court  said  in  that 
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cue,  "a  remote  and  considerable  iDfluence  on 
300]*con]inerce,"  are  yet  within  the  authority 
of  the  states  to  enact,  because  no  direct,  general 
power  oTer  the  objects  of  such  laws  was  granted 
to  Congress.  So,  also,  quarantine  laws  of  erery 
description,  if  they  have  real  relation  to  the 
objects  named  in  them,  are  to  be  referred  to 
the  power  which  the  states  have  to  make  pro- 
vision for  the  health  and  safety  of  their  people. 
But  neither  inspection,  quarantine,  nor  health 
laws  enacted  by  a  state  have  been  adjudged 
▼old,  by  force  alone  of  the  Constitution  anof  in 
the  absence  of  congressional  legislation,  simplv 
because  they  remotelv,  or  even  directly,  af- 
fected or  temporarily  suspended  commerce 
among  Uie  states  and  with  foreign  nations. 
Of  course,  if  the  inspection,  quarantine,  or 
health  laws  of  a  state,  passed  under  its  reserved 
power  to  provide  for  the  health,  comfort,  and 
safety  of  its  people,  come  into  conflict  with 
tn  act  of  Congress  passed  under  its  power  to 
regulate  interstate  and  foreign  commerce,  such 
local  regulations  to  the  extent  of  the  conflict 
must  give  way  in  order  that  the  supreme  law 
of  the  land — an  act  of  Congress  passed  in  pur- 
suance of  the  Constitution — may  have  unob- 
structed operation.  The  possibility  of  conflict 
between  state  and  national  enactments,  each 
to  be  referred  to  the  undoubted  powers  of  the 
state  and  the  nation,  respectively,  was  not  over- 
looked in  Oibban$  v.  Ogden  and  Chief  Justice 
Mnrshall  said :  *'The  f  ramers  of  our  Constitu- 
tion foTcsaw  this  state  of  things,  and  provided 
for  it  by  declaring  the  supremacy  not  only  of 
itself  bur  of  the  laws  made  in  pursuance  of  it. 
Tlir  nullity  of  any  act  inconsistent  with  the 
C"t:<iituiion  is  produced  by  the  declaration 
tbat  tlie  Constitution  is  the  supreme  law.  The 
appropriate  application  of  tbat  part  of  the 
clause  which  confers  the  same  supremacy  on 
laws  and  treaties  is  to  such  acts  of  the  state 
legislatures  as  do  not  transcend  these  powers, 
but  tiion^h  enacted  in  the  execution  of  acknow- 
kdged  sMte  powers,  interfere  with  or  are  con- 
trary to  the  laws  of  Congress,  made  in  pur- 
suance of  the  Constitution,  or  some  treaty 
made  under  tbe  authority  of  the  United  States. 
In  every  such  case  the  act  of  Congress  or  the 
treaty  is  supreme;  and  the  law  of  the  state, 
though  enacted  in  tbe  exercise  of  powers  not 
controverted,  must  y\e\d  to  it." 
81 0]  *These  principles  are  illustrated  in  nu- 
merous decisions  of  tbis  court,  to  some  of 
which  it  is  proper  to  refer. 

In  Wilson  v.  Hlark  lUrd  Creek  Marsh  Co,  27 
IJ.  8.  2  Pet.  245,  251,  252  [7:  412,  414],  it  ap- 
peared  tbat  that  company  claimed  tbe  right, 
under  a  statute  of  Delaware,  to  place  a  dam 
across  a  navigable  creek,  up  which  the  tide 
flowed  for  some  distance,  and  thereby  abridjre 
tbe  rights  of  those  accustomed  to  use  the 
stream.  This  court,  after  observing  that  the 
construction  of  the  dam  would  enhance 
the  value  of  the  adjoining  land  and  probably 
improve  the  health  of  the  inhabitants,  and  tbat 
luch  an  abridement  of  private  rights,  unless  it 
came  in  conflict  with  the  Constitution  or  a  law 
of  the  United  States,  was  an  affair  between  the 
government  of  Delaware  and  its  citizens,  of 
which  this  court  could  not  take  cognizance, 
■aid:  ''The  counsel  for  plaintiffs  in  error 
insist  tbat  it  comes  in  conflict  with  the  power 
of  the  United  States   'to  regulate  commerce 
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with  foreign  nations  and  among  the  several 
states.'  If  Congress  had  passed  any  act  which 
bore  upon  the  case, — any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of 
which  was  to  control  state  legislation  over 
those  small  navigable  creeks  into  which  the 
tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern 
states, — we  should  feel  not  much  difficulty  in 
saying  tbat  a  state  law  coming  in  conflict  with 
such  act  would  be  void.  But  Congress  has 
passed  no  such  act.  The  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  u  placed 
entirely  on  its  repugnancv  to  the  power  to  regu- 
late commerce  with  foreign  nations  aud  among 
the  several  states;  a  power  which  has  not  l)een 
so  exercised  as  to  affect  the  question.  We  do 
not  think  that  the  act  empowering  the  Black 
Bird  Creek  Marsh  Company  to  place  a  dam 
across  the  creek  can,  under  all  the  circum- 
stances of  the  case,  be  considered  as  repugnant 
to  the  power  to  regulate  commerce  in  its  dor* 
mant  state,  or  as  being  in  conflict  with  any 
law  passed  on  the  subject."  Notwithstanding 
tbat  case  has  been  sometimes  criticised,  its 
authority  has  never  been  questioned  in  this 
court.  On  the  contrary,  it  was  declared  in 
Pounds.  Turek,  96  U.  8.  459,  468  [24:  525, 
526],  that  it  had  never  been  overruled,  but  had 
always  been  sustained. 

*In  QUman  v.  PMladdphia,  70  U.  S.  8  [3 1 1 
Wall.  713,  729  [18:96,100],  the  question  was  as 
to  the  validity  of  an  act  of  the  legislature  of 
Pennsvlvania  authorizing  the  construction  of 
a  ^bridge  over  the  Schuylkill,  "an  ancient 
river  and  common  highway  of  the  state."  It 
appeared  that  the  bridge,  if  constructed,  would 

Erevent  the  passage  up  the  river  of  vessels 
avin^  masts,  interfere  with  commerce,  and 
materially  injure  the  value  of  certain  wharf 
and  dock  property  on  the  river.  Congress  had 
not  passed  any  act  on  the  subject,  but  the  con- 
tention was  that  such  an  interference  with 
commerce  on  a  public  navigable  water  was 
inconsistent  with  the  Constitution  of  the  United 
States.  The  court  said:  *'  It  must  not  be  for- 
gotten that  bridges,  which  are  connecting  parts 
of  turnpikes,  streets,  and  railroads,  are  means 
of  commercial  transportation,  as  well  as  navi- 
gable waters,  and  that  the  commerce  which 
passes  over  a  bridge  may  be  much  greater 
than  would  ever  be  transported  on  the  water  it 
obstructs.  It  is  for  the  municipal  power  to 
weigh  tbe  considerations  which  belong  to  tbe 
subject,  and  to  decide  which  sball  be  preferred, 
and  how  far  either  shall  be  made  subservient 
to  the  other.  Tbe  states  have  always  exercised 
this  power,  and  from  the  nature  and  objects  of 
the  two  systems  of  government  they  must  al- 
ways continue  to  exercise  it,  subiect,  however, 
in  all  cases  to  the  paramount  authority  of  Con- 
fess, whenever  the  power  of  the  states  shall 
be  exerted  within  the  sphere  of  the  commercial 
power  which  belongs  to  the  nation." 

In  Cooleyy.  lioardof  Wardensof  Philadelphia, 
58  U.  S.  12  How.  299,  820  [18: 996, 1005],  it  was 
adjudged  that  the  mere  grant  to  Coneress  of 
the  power  to  regulate  commerce  did  not  deprive 
the  states  of  power  to  regulate  pilots  on  the 
public  navigable  waters  of  the  United  States. 

In  The  James  Cray  v.  The  John  Eraser,  62 
U.  S.  21  How.  184,  187  [16:  106,  108],  the 
court  held  to  be  valid  two  ordinances  of  the 
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city  of  Charleston,  one  providiog  that  no  vessel 
should  be  in  the  harbor  of  that  city  for  more  than 
twenty-four  hours,  and  inflicting  certain  pen- 
alties for  every  disobedience  of  Uie  ordinance; 
the  other  requiring  all  vessels  anchored  in  the 
harbor  to  keep  a  light  burning  on  board  from 
3 1 2]*dark  until  day  light,  suspended  conspicu- 
ously admidsbips,  20  feet  high  from  the  deck. 
The  court  said:  ''The  power  of  the  cit^ authori- 
ties to  pass  and  enforce  these  two  ordinances  is 
disputed  by  the  libelants.  But  regulations  of 
this  kind  are  necessary  and  indispensable  in 
every  <  ommercial  port  tor  the  convenience  and 
safety  of  commerce.  And  the  local  authorities 
have  a  right  to  prescribe  at  what  wharf  a  ves 
set  may  lie  and  how  long  she  may  remain 
there;  where  she  may  unload  or  take  on  board 
particular  cargoes;  where  she  may  anchor  in 
the  harbor  and  for  what  time;  and  what  de- 
scription of  li^ht  she  shall  display  at  night  to 
warn  the  passing  vessels  of  her  position,  and 
that  she  is  at  anchor  and  not  under  sail.  They 
are  like  to  the  local  usages  of  navigation  in  differ- 
ent ports,  and  every  vessel,  from  whatever 
part  of  the  world  she  may  come,  is  bound  to 
take  notice  of  them  and  conform  to  them. 
And  there  is  nothing  in  the  regulations  referred 
to  in  the  port  of  Charleston  which  is  in  conflict 
with  any  law  of  Congress  reflating  com- 
merce, or  with  the  general  admiralty  jurisdic- 
tion conferred  on  the  courts  of  the  United 
States." 

In  Chicago  d:  N,  W.  R.  Co,  v.  FiiUer,  84  U. 
8.  17  Wnll.  660,  667,  670  [21:  710,  713,  714], 
the  question  was  as  to  the  validity  of  a  statute 
of  Iowa  requiring  that  each  railroad  company 
should,  in  the  month  of  September  annually, 
fix  its  rates  for  the  transportation  of  passengers 
and  of  freights  of  different  kinds;  that  it  should 
put  up  a  printed  copy  of  such  rates  at  all  its 
stations  and  depots,  and  cause  a  copy  to 
remain  posted  during  the  year:  and  that  a 
failure  to  fulfil  these  requirements,  or  the 
charging  of  a  higher  rate  than  was  posted, 
should  subject  the  offending  company  to  the 
payment  of  the  penalty  prescribed.  The  court 
said :  **  In  all  other  respects  there  is  no  inter- 
ference. No  other  constraint  is  imposed.  Ex 
cept  in  these  particulars  the  company  may 
exercise  all  its  faculties  as  it  shall  deem  proper. 
No  discrimination  is  made  between  local  and 
interstate  freights,  and  no  attempt  is  made  to 
control  the  rates  that  may  be  charged.  It  is 
only  required  that  the  rates  shall  be  fixed, 
made  public  and  honestly  adhered  to.  In  this 
there  is  nothing  unreasonable  or  onerous.  The 
public  welfare  is  promoted  without  wrong  or 
injury  to  the  company.  The  statute  was  doubt- 
313j[lc88*deemed  to  be  called  for  bv  the  inter 
ests  of  the  community  to  be  affected  by  it,  and 
rests  upon  a  solid  foundation  of  reason  and 
justice.  It  is  not,  in  the  sense  of  the  Constitu- 
tion, in  any  wise  a  regulation  of  comm«  rce." 
Acraiti:  **  If  the  requirements  of  the  statute' 
here  in  question  were,  as  contended  by  'the 
counsel  by  the  plaintiff  in  error,  rfgulations  oj 
Qommerce,  the  question  would  agse  whether, 
regarded  in  the  light  of  the  authorities  referred 
to,  and  of  reason  and  principle,  they  are  not 
regulations  of  such  a  character  as  to  be  valid 
until  superseded  by  the  paramount  action  of 
Congress.    But,  as  we  are  unanimously  of  the 
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opinion  that  they  are  merely  police  regulations, 
it  is  unnecessary  to  pursue  the  subject." 

In  Hannibal  «b  8t,  J,  R  Co.  v.  liusen,  96  U. 
8.  466,  470-473  [24:  527,  629-581  J,  the  court, 
while  holding  to  be  invalid  under  the  Constl- 
tioo  of  the  United  States  a  statute  of  Missouri, 
which  met  at  the  borders  of  the  state  a  large 
and  common  subject  of  commerce,  and  pro- 
hibited its  crossing  the  line  during  two  thirds 
of  each  year,  except  subject  to  onerous  condi- 
tions, which  obstructed  interstate  commerce* 
and  worked  a  discrimination  between  the  prop- 
erty of  citizens  of  one  state  and  that  of  citizens 
of  other  states,  said  that  **  the  deposit  in  Con- 
gress of  the  power  to  regulate  foreign  com- 
merce and  commerce  among  the  states  was  not 
a  surrender  of  that  which  may  properly  be 
denominated  police  power;"  that  that  power 
extended  **  to  making  regulations  of  domestic 
order,  morals,  health,  and  safety,"  but  could 
not  be  exercised  over  a  subject  confided  ex- 
clusively to  Congress,  nor  invade  the  domain 
of  the  national  government,  nor  by  any  law  of 
a  police  nature  interfere  with  transportation 
into  or  through  the  state,  **  beyond  what  is 
absolutely  necessary  for  its  self-prot<  ction." 
The  court,  in  that  case,  concluded  with 
these  words:  "The  police  power  of  a  state 
cannot  obstruct  foreign  commerce  or  interstate 
commerce  beyond  the  necessity  for  its  exercise; 
and  under  color  of  it  objects  not  within  its 
scope  cannot  be  secured  at  the  expense  of  the 
protection  afforded  by  the  Constitution.  And 
as  its  range  sometimes  comes  very  near  to  the 
field  committed  by  the  Constitution  to  Con- 
gress, it  is  the  duty  of  the  courts  to  guard 
vigilantly  against  any  needless  intrusion. 

*A  leading  case  upon  the  subject  is  that [3 14 
of  Morgan's  L.  d:  T.  H.  dt  S.  8.  C>o.  v.  Louisiana 
Hoard  of  Health,  US  v.  8.  465,463-465  [30: 
237,  241,  242],  which  related  to  certain  quaran- 
tine laws  of  Louisiana,  the  validity  of  which 
were  questioned  partly  upon  the  ground  that 
they  were  inconsistent  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  states. 
This  court  said:  **Is  the  law  under  consider- 
ation void  as  a  regulation  of  commerce?  Un- 
doubtedly it  is  in  some  sense  a  regulation  of 
commerce.  It  arrests  a  vessel  on  a  voyage 
which  may  have  been  a  long  one.  It  may 
affect  commerce  among  the  states  when  the 
vessel  is  coming  from  some  other  state  of  the 
Union  than  Louisiana,  and  it  may  affect  com- 
merce with  foreign  nations  whi-n  the  vessel 
arrested  comes  from  a  foreign  port.  This  in- 
terruption of  the  voyage  may  be  for  days  or 
weeks.  It  extends  to  the  vessel,  the  cargo, 
the  ottlcers  and  seamen,  and  the  passenirers. 
In  so  far  as  it  provides  a  rule  by  which  this 
power  is  exercised,  it  cannot  be  denied  that  it 
regulates  commerce.  We  do  not  think  it  nec- 
essary to  enter  into  the  inquiry  whether  not- 
withstanding this,  it  is  to  be  classed  among 
those  police  powers  which  were  reffti»ied  by 
the  statf's  as  exclusively  their  own,  and  there- 
fore not  ceded  to  Congress.  For,  while  it 
may  be  a  police  power  in  the  sense  that  all 
provisions  for  the  heath,  comfort,  and  security 
of  the  citizens  are  police  regulations,  and  an 
exercise  of  the  police  power,  it  has  been  said 
more  than  once  in  this  court  that,  even  where 
;uch  powers  are  so  exercised  as  to  come  within 
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the  domaio  of  Federal  authority  as  defined  by 
the  CoustituiioD.  the  latter  must  previiil.  Oib- 
bans  V.  Ogden,  22  U.  S.  9  Wheat.  1,  210  [6:  23, 
78);  Henderson  y.  Wickham,  92  U.  S.  259,  272 
[23:543,  549];  A«w  Orleans  Gaslight  Co,  v. 
LouUinna  Light  tk  H.  P,&Mfg.  6'<?.  115  U.  S. 
650.  661  [29:  516, 520).  But  it  may  be  conceded 
that  wbeneyer  Congress  shall  undertake  to  pro- 
Tide  for  the  commercial  cities  of  the  United 
States  a  general  nystem  of  quarantine,  or  shall 
confide  the  execution  of  the  details  of  such  a 
system  to  a  National  Board  of  Health,  or  to 
local  boards,  as  may  be  found  expedient,  all 
state  laws  on  the  subject  will  be  abrogated,  at 
]ea.«t  so  far  asthc  two  are  inconsistent.  But, 
until  this  is  done,  the  laws  of  the  state  on 
the  subject  are  valid."  Again:  "Quarantine 
laws  bciong  to  that  class  of  state  legislation 
31 5J  which,  whether  passed  with  intent  *to 
regulate  commerce  or  not,  must  be  admitted 
to  haye  that  effect,  and  which  are  yalid  until 
displaced  or  contravened  by  some  legislation 
of  Congress." 

Upon  the  subject  of  legislation  enacted 
under  the  police  power  of  a  state,  and  which, 
although  afft'cting  more  or  less  commerce 
among  the  states,  was  adjudged  to  be  valid 
QDtil  di<«placcd  by  some  act  of  Congress,  the 
case  of  Smith  v.  Alabama,  124  U.  8.  465.  474, 
479.  482  [31:  508,  510,  512,  518.  1  Inters.  Com. 
Rep.  ^04  J,  is  insi  ructive.  A  statute  of  Alabama 
made  it  unlawful  for  an  engineer  on  a  rail 
road  train  in  that  state  to  operate  an  engine 
upon  the  main  line  of  the  road  used  for  the 
transportation  of  passengers  or  freight,  with- 
out first  undergoing  an  examination  and  ob- 
taining a  license  from  a  state  board  of  ex- 
aminers. The  point  was  made  that  the  stat- 
ute, in  its  application  to  engineers  on  inter- 
state trains,  was  a  regulation  of  commerce 
among  the  states,  ana  repugnant  to  the  Consti- 
tution. This  court  referred  to  and  reaffirmed 
the  principle  announced  in  Sherlock  v.  Ailing, 
88  U.  6. 1  J,  102  [23: 819, 820],  where  it  was  said: 
"In  conferring  upon  Congress  the  regulation 
of  commerce,  it  was  never  intended  to  cut  the 
states  off  from  legislating  on  all  subjects  re- 
lating to  the  health,  life,  and  safety  of  their 
citizens,  (hough  the  legislation  might  indirectly 
affect  the  commerce  of  the  country.  Legis- 
lation, in  a  variety  of  ways,  may  affect  com- 
merce and  persons  engaged  in  it  without  con- 
stituting a  regulation  of  it  within  the  meaning 
of  the  Constitution."  Beferring  to  the  fact 
that  Congress  had  prescribed  the  qualifications 
lor  pilot  <«  and  engineers  of  steam  vessels  engaged 
in  the  coastins  trade  and  navigating  the  inland 
waters  of  the  United  States,  while  engaged  in 
commerce  among  the  states,  the  court. In  Smith 
T.  Alabama,  said  that  the  power  of  Congress 
'*might,  with  equal  authority,  be  exercised  in 
prescribing  the  qualifications  for  locomotive 
eoginf  era  employed  by  railroad  companies  en- 
fisaged  In  the  transportation  of  passengers  and 
foods  among  the  states,  and  in  ih^t  case  would 
supersede  any  conflicting  provisions  on  the 
lame  subject  made  by  local  authority.  But 
the  provisions  on  the  'subject  contained  In  the 
statute  of  Alabama  under  consideration  are  not 
vegulatiooft  of  interstate  commerce.  It  is  a  mis- 
nomer to  call  them  such.  Considered  in  them- 
31H]  selves  they  *are  parts  of  that  body  of 
the  local  laws  which,  as  we  have  already  seen, 
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properly  governs  the  relation  between  carriers 
of  passengers  and  merchandise  and  the  public 
wlio  employ  them,  which  are  not  displaced 
until  they  come  in  conflict  with  express  enact- 
ments of  Congress  in  the  exercise  of  its  power 
over  commerce,  and  which,  until  so  displaced, 
according  to  the  evident  intention  of  Congress, 
remain  as  the  law  governing  carriers  in  the 
discharge  of  their  obligations,  whether  engaged 
in  the  purely  internal  commerce  of  the  siaie  or 
in  commerce  among  the  states.  No  objection 
to  the  statute,  as  an  impediment  on  the  Ireo 
transaction  of  commerce  among  the  state.<i,  can 
be  found  in  any  of  its  special  provisions. 
Again:  '*  We  find  therefore,  first,  that  the 
statute  of  Alabama  the  validity  of  which  is 
under  consideration,  is  not,  considered  in  its 
own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  in  the  case  under 
consideration;  secondly,  that  it  is  properly  an 
act  of  lecislation  within  the  scope  of  the  ad- 
mitted power  reserved  to  the  state  to  rcgulnie 
the  relative  rights  and  duties  of  persons  being 
and  acting  within  its  t?rritorial  juiisdiciion, 
intended  to  operate  so  as  to  secure  for  the 
public  safety  of  persons  and  property;  and, 
thirdly,  that,  so  far  as  it  affects  transactions  uf 
commerce  among  the  states,  it  docs  so  indi- 
rectly, incidentally,  and  remotely,  and  not  so 
as  to  burden  or  impede  them,  and,  in  the  par- 
ticulars in  which  it  touches  those  transactions 
at  all.  it  is  not  in  conflict  with  any  express 
enactment  of  Congress  on  the  subject,  nor 
contrary  to  any  intention  of  Congress  to  be 
presumed  from  its  silence." 

So,  in  JVashvilU,  C.  db  St,  L.  R.  Co,  v.  J^ 
bama,  128  U.  8.  96,  99,  101  [32:  352-354], 
which  involved  the  validity  of  a  state  enact- 
ment which,  for  the  protection  of  the  travel- 
ing public,  declared  any  one  disqualified  from 
serving  on  railroad  lines  within  the  state  who 
had  color  blindness  and  defective  vision,  and 
which  statute  was  equally  applicable  to  domes- 
tic and  interstate  railroad  trains,  the  court 
said:  "It  is  conceded  that  the  power  of  Con- 
gress to  regulate  interstate  commerce  is  plenary; 
that. as  incident  to  it.  Congress  may  legislate  as 
to  the  qualifications,duties,and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in 
that  commerce;  and  that  such  legislauon  will 
^supersede  any  state  action  on  the  sub  [317 
ject.  But  until  such  legislation  is  had,  it  ia 
clearly  within  the  competency  of  the  states  to 
provide  a^inst  accidents  on  trains  whilst  with* 
in  their  limits.  Indeed,  it  is  a  principle  fully 
recognized  by  decisions  of  state  and  Federal 
courts  that  wherever  there  is  any  business  in 
which,  either  from  the  products  created  or  the 
instrumentalities  used,  there  is  danger  to  life  or 
property,  it  is  not  only  within  the  power  of  the 
states,  but  it  is  among  their  plain  duties,  to 
make  provision  against  accidents  likely  to  fol- 
low in  such  business,  so  that  the  dangers  at- 
tending it  may  be  guarded  against  so  far  as 
is  practicable."  Referring  to  some  observations 
made  in  Smith  v.  Alabama,  124  U.  S.  465  [81: 
508,  1  Inters.  Com.  Rep.  804 J,  the  court  said: 
"  The  same  observations  may  be  made, 
with  respect  to  the  provisions  of  the  state 
law  for  the  examination  of  parties  to  be 
employed  on  railways  with  respect  to  their 
powers  of  vision.  Such  legislation  is  not  di- 
rected against  commerce,  and  only  affects  it 
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lucid  en  tall  J,  and  therefore  caouot  be  called,  called  police  power  of  a  itale  li  plenary.     Th* 

withf  a  Ibe  meanioK  of  the  Conscllutloii,  *  regu-  reaalt,  however,  ia  the  Mme.  When  »  power  of 

lation  of  commerce."  a  state  and  *a  power  of  tbegeneiBlgoT'  [319 

Tbeee  authorities  make  It  clear  that  the  leg-  eroment  come  Into  coIIIsIod,  the  former  must 

lal&tlve  enact  meats  of  the  stales  passed  undei  give  way;  and  as  the  freedom  of  ioteratatc 

tbeir  admitted  police  powers,  aQdnarinp  a  real  commerce  is  eecured  hv  the  Coostitutioa,  es- 

Telalion  to  the  domestic  peace,  order,  health,  cept  as  Congress  sball  limtt  it,  the  set  la  void 

and  aafety  of  tbeir  people,  but  which,  by  tbeii  because  of  Ibe  violatton  nf  that  freedom. 

necessary  operatloD.  affect  to  some  extent,  or  Hr.  Justice  Brewer  did  not  hear  (be  afffu- 

for'alimiled   lime,  the  conduct  of  commerce  ment  !□  this  case,  and  took  no  part  In  Itadv- 

amoDg  the  states,  are  yet  not  invalid  by  force  cisioc. 

»lone  of  the  grant  of  power  to  Congress  to  

regulate  such  commerce  and.  If  not  obnoilous 
to  some  other  constltatlonal  provision  or  de- 

■trucilveof  somerleht  secured  by  tbe  fucda-  JAHE3  HQNTINQTON,  ^Utiontr  for  B^ 

mental  law,  are  to  be  respected  In  the  courts  vition,  Appt., 

of  the  Union  until  tbey  are  superseded  and  d, 

displaced  by  some  act  of    Coogress    passed  WILLIAM  A.  SAUNDERS. 
In  execution  of  the  power  granted  to  it  by  tbe 
Constitullon.    Local  laws  of    the  character 

mentioned  have  their    source  In   the  powers  1^"  B.  O.  Heponer-s  ed.  BIMa.) 
which  the  states  reserved  aud  nerer  surren- 
dered to  Congress,  of  provldinp  for  the  public  Jvntdiclion  of  this  court— matter  in  eontr^. 
health,  tbe  public  morals,  and  the  public  safe-  terty. 
tv.  and  are  not.  wltbln  the  meaning  of  the 

Constitution,  and  considered  In  their  own  nat-  1.   Onaoontesl  braaredltorasalnat  abankrupc^ 

ure,  regulations  of  Interstate  commerce  simply  riKbt  to  a  dlMharge.  ibe  olaun  of  Ibe  creditor  ta 

because,  for  a  limited  time  or  to  a  limited  extent,'  not  in  controveray  nor  the  amount  of  It,  so  as  to 

818]  they  cover  tlie 'fleld  occupied  by  those  HvetWs  court  JurisdicUon  on  the  srouna  ibat 

engaged  In  such   commerce.     Tbe  statute  of  themattBr  in  ooDtroveray  eicewJs  11.000.  under 

Georgia  is  not  directed  againat  interstate  com.  J^f '"'  f  ?'*'  °'"  "USf.^".  "^7  """  """" 

mercl.     It  eatabliahes  a  rule  of  civil  conduct  ^..^e^i-'iSJ""*"  ""  ''^"'"  ""^"'  """'"■"'  " 

applicable  alike  to  all  freight  trains,  domestic  ,    _.  „  „„,|„.  ,„  „„„„„„„  „„.,  h.„.  .„,  ., 

»  well  aa  ln.er.tate.     It  fpplies  tothe  trans-  %,?„:,  r-^V^^^^Sr^upp,":^ '■bV:^^^ 

portation  of   intersU  e   freight  the  same  rule  „„„  „„  ^^  poMtumti  that  If  a  dlscbarse  wert 

precisely  that  it  applies  to  the  traospiirlation  re(u>ed  aomethlnB  ml^bt  be  mads  out  of  tha 

of  domestic  freight.     And  it  places  the  busl-  bankrupt. 
n-ss  of  transportjog  freight  in  Ibe  aame  cate- 

V  as  all  other  secular  business.     It  simply  [No,  92S.] 
•t  that,  on  and  during  the  day  flicd  by 
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a  limited  degree  affecting  Interilale  com-    unueo  Males  wrcu.iuouri  lor  ti 
mercp  ia  not  for  that  reason  »  needlpsa  Intrii     Massachusetts,   which   dismissed    an   applic 
merce,  is  not  lor  inai  reason  a  neeoiess  iniru-     .      ,        „^„_  „»  ,i,_  j-.„™.  „*  ,i,.  nui^ 


United  Stales  Circuit  Court  for  tbe  District  of 
Massncbu setts,  which  dismissed  an  appllca- 
lion  for  a  review  of  the  decree  of  the  District 


lion  upon  the  domain  of  Federal  jurisdiction,  ii'"'i°'?,l'''^''-,°i"i?.  .    T    .J 

HOT   Htridlv    a   remilslinn    of    intprslnlo   mm  ^ourt  of  the  United    States  for   the  same  aia- 

^rce  bul^c^nsXed  in  its  own  naturt  ™fn  '""  dismissing  objections  to  the  discharge  of 

ordinary  po'liceregulatioDdesignedtosecu'retbe  William  A.  Saundert   a  bankrupt,  and  grant- 

wellbefngand  to* promote  Ihl general  welfare  ;°Kj^,™*':j:^",Pi'i''^^2'^-     On  motion 

of  the  people  within  tbe  state  by  which  it  was  ^  dismiss.     Appeal  dumiutd 

eatablisW,  and  therefore  not  invalid  by  force  ^^^  ^'°^,T*  "*'"*"•  "  ^'^^  ^^  ""'  ^ 

»lone  of  the  Constitullon  of  the  United  States.  ^ tk. #''il'.    «..  ,.^  <    ..,-    „.„(™ 

TI,.  i...<~«.„« .'.  ..<R.«..j  Ihe  tacts  are  slaled  In  the  opinion. 

The  judgment  u  affirmed.  ^^   WiUiam  B.  D»r»nl  for  appellee. 

The  Chief  JusUce.  with  whom  concunwl  '"  J?'°n°*  motion  to  dismiss. 

Mr.  Justice  Wblf.di.scntinK:  ^^/n.^i^.n^^H^n  ST^o^nn   *'^            **■ 

Intercourse  and  trede  between  tbe  states  by  P*"*"'- '"  oPPOsIHon  to  motion, 

means  of   railroads  passios   through    several  „    „..  ....      __,,        ,  ,.         ... 

ataiea.  Is  a  matter  national  in  its  character  and  ,   Mr  Chief  .lustice  PuUop  delivered  the  opin- 

admlltlnff  of  uniform  reeulalion.     The  power  ''*^,?,,,,       '^r"?'      j                 j,   j.     ■  jl     i. 

of  Congress  to  regulate  it  ia  eicluiive,  and  un-  Wlll.am  A  Saunders  was  adjudicated  baok- 

der  the  Constitution  it  Is  free  and  untramelled  '"P*  by  the  district  couTt  of  the  United  SUtes 

axcept  aa  Congress  otherwise  provides-     This  ("^  the  district  of  Maseeh  use! Is    October  1, 

Statute  in  requiring   the   suspension  of  Inter  167B.  on  petition  of  creditors   l31ed   July  19. 

:™n,«7.T*r*rinU.inn    ^J^.h^,    lllm™  SOT..-.dS(Oj«rt«»«ton  0/ t7nf(«I  S(«t«Supr.™ 

'"i'V"','    "^,.,'J^*"''**'.?''    °'    t*"*'  co™'"*'^"  CourtdependtntonaTii^ntil^UreHaMtatosivefu- 

ud  IS  invalid  because  the  power  of  Congress  rt»nc«on.-  hou.  rolu*  a/  (Wno  d«n«n<J«l  may  »• 

In  that  regard  Is  exclusive.     But  It  is  Mid  that  ounm;  wftoC  eases  rtilatmblt  iMIftout  ngara  t* 

-•-■     -' is  not  a  regulation  of  commerce  but  a  Riinlncontnncriv.-seenotelo  Ooidon  v. Osdeo. 
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1875.  Saunders  applied  for  a  discbarge  by  peti- 
3201lion  filed  ♦July  19, 1876,  of  which  notice 
was  given  returnable  May  25,  1877.  James 
Huntington  objected  to  the  granting  of  the 
discbarge,  and  on  June  4, 1877,  filed  written 
specifications  of  his  objections.  Several  hear- 
ings were  had  thereon  before  the  register  and 
the  hearing  was  closed  in  1878.  December  22, 
1893,  Saunders  made  an  application  that  the 
objections  to  his  discharge  might  be  dis- 
missed or  heard  at  an  early  day.  December 
28, 1893,  the  court  dismissed  Huntington's  ob- 
jections for  want  of  prosecution,  and  on  De- 
cember 30,  1893,  granted  the  bankrupt's  dis- 
charge. On  January  1,  1894,  Huntington 
gave  notice  of  an  application  to  the  circuit 
court  for  a  review  of  the  dismissal  of  objec- 
tions and  the  granting  the  discharge,  and  on 
January  3,  18^,  filed  his  petition  for  revision 
in  the  circuit  court  of  the  United  States  for 
the  first  circuit.  Issues  were  made  up  and  the 
case  heard.  The  circuit  court  held  that  the 
petition  must  be  dismissed  (64  Fed.  Rep.  476), 
and  on  January  16,  1895,  an  order  to  that 
effect  was  entered.  Thereupon  Huntington 
appealed  to  the  circuit  court  of  appeals  for  the 
fiist  circuit,  which  court  dismissed  the  appeal 
for  want  of  jurisdiction,  February  8,  1896. 
83  U.  8.  App.  416. 

It  was  stipulated  that  Huntington  was  a 
creditor  of  Saunders,  *'  and  that  the  amount  of 
his  claim  against  the  bankrupt,  which  will  be 
discharged  if  the  discharge  granted  to  the 
bankrupt  shall  stand,  amounts  to  over  |5,000, 
exclusive  of  any. interest  or  costs." 

From  the  final  decree  of  the  circuit  court  of 
appeals  Huntington  prayed  an  appeal  to  this 
court,  which  was  allowed,  and  having  been 
docketed  here,  a  motion  to  dismiss  was  made. 

This  appeal  is  prosecuted  under  the  last 
clause  of  §  6  of  the  Judiciary  act  of  March  3, 
1891,  providing:  "In  all  cases  not  hereinbe- 
fore, in  this  section,  made  final  there  shall  be 
of  right  an  appeal  or  writ  of  error  or  review  of 
the  case  by  the  Supreme  Court  of  the  United 
States  where  the  matter  in  controversy  shall 
ezcped  $1,000  besides  costs." 

This  is  not  one  of  the  cases  in  which  the 
decrees  or  judgments  of  the  cirjcuit  courts  of 
appeals  are  made  final  by  that  section,  but  in 
our  opinion  the  matter  in  controversy  does 
not  exceed  $1,000  besides  costs.  The  proof  of 
321]  ^Huntington's  claim  was  not  in  contro- 
versy Dor  the  amount  of  it.  Whether  Saunders 
was  entitled  to  a  certificate  of  discharge  was  in 
controversy,  but  even  assuming  that  tiie  value 
of  this  certificate  was  susceptible  of  an  estimate 
in  money,  there  was  no  evidence  whatever  in 
the  record  tending  to  show  this  value.  United 
States,  South  Carolina^  v.  Seymour,  158  U.  S. 
853.  358  [38:  742,  744].  Huntington  was  en- 
titled to  snare  in  whatever  assets  passed  to  the 
assignee,  and  whether  Saunders  had  acquired 
new  assets  after  he  was  put  in  bankruptcy  did 
not  appear. 

The  matter  in  controversy  must  have  actual 
TaTUe,  and  that  cannot  be  supplied  by  specu- 
lation on  the  possibility  that  if  a  discbarge 
were  refused  something  might  be  made  out  of 
the  bankrupt.  Durham  y.  Seymour,  161  U.  8. 
285  [40:  682]. 

Appeal  ditmitmd, 
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WILLIAM  BURFENNINQ,  Plff.  in  Err., 

CHICAGO.  ST.  PAUL,  MINNEAPOLIS,  & 
OMAHA  RAILWAY  COMPANY. 

(See  8.  C.  Beporter^s  ed.  821-325.) 

Decision  of  land  department — invalid  patent 

for  lands. 

1.  The  action  of  the  land  department  cannot  over- 
ride the  expressed  will  of  Congress,  or  convey 
awaypublic  lands  In  disregard  or  defiance  there* 
of. 

2.  A  homestead  patent  for  lands  within  the  Umiti 
of  an  iocorporated  city,  issued  in  violation  of  U. 
8.  Rev.  Stat.  ••  2S58«  2289,  is  not  a  conclusive  de- 
termination of  the  land  department  in  favor  of 
the  patentee,  where  the  city  was  incorporated  by 
public  act  before  the  patentee's  riffht  was  initi- 
ated by  application  to  enter  the  lands. 

[No.  277.1 
Submitted  May  1,  1896.    Decided  May  18, 1896. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
of  that  court  affirming  the  Judgment  of 
the  District  Court  of  Hennepin  County,  Min- 
nesota, in  favor  of  defendant,  in  an  action 
brought  by  William  Burfenning,  plaintiff, 
against  the  Chicago,  St.  Paul,  Minneapolis,  i 
Omaha  Railway  Company,  defendant,  to  re- 
cover possession  of  certain  islands  in  the  Missis- 
sippi river,  and  within  the  territorial  limit  of 
the  city  of  Minneapolis.  Affirmed. 
See  same  case  below,  46  Minn.  20. 

Statement  by  Mr.  Justice  Brewer: 
On  March  20,  1890,  plaintiff  in  error  com- 
menced his  action  in  the  district  court  of  Hen- 
nepin county,  Minnesota,  to  recover  possession 
of  certain  islands  situated  in  the  Mississippi 
nver  and  within  the  territorial  limits  of  the 
city  of  Minneapolis.  After  answer  and  trial 
had  in  that  court,  which  resulted  in  a  judg- 
ment for  the  defendant,  and  which  judgment 
was  affirmed  by  the  supreme  court,  this  writ 
of  error  was  sued  out 

Mr.  James  W,  Lawrence  for  plaintiff  in 
error. 

Mr.  Thomas  Wilson  for  defendant  in 
error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  title  of  plaintiff  in  error,  plaintiff  be- 
low, rests  on  a  patent  from  the  United  States, 
of  date  June  18,  1884.  This  patent  was  issued 
under  U.  S.  Rev.  Stat  §  2306,  granting  addi- 
tional  homestead  lands  to  soldiers  and  sailors 
who  served  in  the  war  of  the  rebellion.  The 
record  discloses  that  on  April  7, 1873,  John 
Van  Anker  entered  as  a  homestead  at  Cawker 
City.  Kansas,  the  E  i  of  N.  W.  i  section  12, 

Note.— J.8  to  pre-emption  rights,  see  note  to 
United  States  v.  Fitz^rald.  10: 785. 

That  patents  for  land  may  he  set  aside  for  frauds 
lee  note  to  Miller  v.  Kerr,  6: 881. 

Ab  to  errors  in  surveys  and  descriptions  in  patents 
for  lands,  how  construed,  see  note  to  Watts  v.  Lind- 
■e7,B:4S8 
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T.  3,  R.  12,  and  W.  i  of  N.  W.  i  section  7. 
T.  3,  K.  11,  containing  155^  acres.  Under 
the  statiifos  referred  to  be  was  entitled  to  en- 
ter 4.''„^o  !iere8  aa  an  additional  bomestead,  and 
tbis  wit  bout  any  previous  settlenoent  or  occu- 
pancy thereof  On  August  19,  1882,  a  certifi- 
cate of  tbis  rigbt  was  issued  to  bim  by  tbe 
acting  Commissioner  of  tbe  General  Lnnd  Of- 
fice. On  Marcb  27,  18^3.  be  applied  under 
that  section  to  enter  tbese  islands,  containing 
IfJ'n  acres,  and  paid  therefor  the  sum  of  $5  20, 
total  of  fees  and  compensation.  This  applica- 
tion being  sustained,  tbe  patent  was  issued. 
Under  a  power  of  attorney,  dated  June  7, 
188*i,  a  date  prior  to  that  of  tbe  certificate  of 
his  right  to  tbe  additional  entry,  a  deed  was 
made  by  his  attorney  in  fact,  G.  M.  Smith,  to 
the  plaintiff.  Tbe  averment  in  tbe  complHint. 
which  was  supported  by  tbe  testimony  oilered 
at  tbe  trial,  was  that  the  value  of  the  laud  was 
$20,000. 

Tbe  invalidity  of  tbis  patent  is  alle^red. 
tinder  the  second  clause  of  U.  S.  Rev.  Stat. 
§g  2258,  2289,  by  which  are  excluded  from 
pre-emption  and  homestead  * 'lands  included 
within  the  limits  of  any  incorporated  town  or 
telt'Cted  as  the  site  of  a  city  or  town."  Coun- 
sel for  plaintiff  in  error  insists  that  tbe  patenta- 
bility of  all  public  lands  is  one  for  the  land 
department  of  tbe  United  States  to  determine, 
and  that  its  determioHtion  in  tbis  case,  evi- 
dencfii  by  tbe  issue  of  tbe  patent,  is  conclusive 
323]upon  tbe  question  that  tbese  *lands  were 
not  at  the  time  that  the  patentee's  rights  were 
initiated  witbin  the  limits  of  any  city  and  were 
•ubject  to  homestead. 

It  has  undoubtedly  been  affirmed  over  and 
over  nuain  that  in  tbe  administration  of  tbe 
public  land  system  of  tbe  United  States  ques- 
tions of  fact  are  for  tbe  consideration  and  judg- 
ment of  tbe  land  department,  and  tbat  its 
judgment  thereon  is  final.  Whether,  for  in 
•tance.  a  certain  tract  is  swamp  land  or  not, 
•aline  land  or  not,  mineral  land  or  not,  pre- 
sents a  question  df  fact  not  resting  oo  record, 
dependent  on  oral  testimony;  and  it  cannot  be 
doubted  tbat  the  decision  of  tbe  land  depart- 
ment, one  way  or  the  olber;  in  reference  to 
these  questions  is  conclusive. and  not  open  to 
relitigation  in  the  courts,  except  in  those  cases 
of  fraud,  etc.,  whicb  permit  any  determina- 
tion to  be  re  examined.  Johnson  v.  Tmrsley, 
80  U.  S.  18.  Wall.  72  [20:  485];  St.  Lovis  Smelt. 
A  Ref.  Co,  V.  Ktm-p,  104  U.  S.  636  f'J6:  8751: 
BUtl  V.  St.  Louis  Snielt.  d  Ref,  Co.  106  U.  8.  447 
[27: 226];  Wright  v.  Roseberry,  121  U.  S.  488  (80: 
1089] ;  Heath  v.  Wailaee,  138  U.  8.  573 
184: 1064);  MeCormick  v.  Hayes,  159  U.  8. 832 
140:  171]. 

But  it  is  also  equally  true  tbat  when  by  act 
of  Congress  a  tract  of  land  has  been  reserved 
from  homestead  and  pre  emption,  or  dedicated 
to  any  special  purpose,  proceedings  in  tbe  land 
department  in  defiance  of  such  reservation  or 
dedication,  although  culminating  in  a  patent, 
transfer  no  title,  and  may  be  challenged  in  an 
action  at  law*  In  other  words,  the  action  of 
the  land  department  cannot  override  the  ex- 
pressed will  of  Congress,  or  convey  awav 
public  lands  in  disregard  or  defiance  thereof. 
St.  Louis  Smelt,  &  I^,  Co.  v.  Kemp,  104  U.  8. 
686,  646  [26:  875.  879];  Wright  v.  Roseberry, 
121  U.  8.  488,  519  [80:  1039.  1048];  Doolan  v. 
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Carr,  125  U.  8.  618  [31:  844];  Datis  v.  WUh 
hold,  139  U.S.  507.  529  [35:  238,  2461;  Knight 
f.  UniU:d  Land  Asso,  142  U.  8.  161  [35:  974]. 

Tbe  case  of  Morton  v.  Nebraska,  88  U.  8. 
21  Wall.  660  [22:  639],  is  very  closely  in  point. 
In  tbat  case  tbe  plaintiff  held  a  patent  for 
lands  in  Nebraska  wbicb  were  saline  lands, 
and  noted  sucb  on  the  field  books,  altbougb 
tbe  notes  thereof  bad  not  been  transferred  to 
tbe  register's  general  plats.  Tbe  pre-emption 
act  of  September,  1841  (4  Stat,  at  L.  556),  de- 
clared tbat  "no  lands  on  whicb  are  situated  any 
known  salines  or  mines  shall  be  ^liable  [324 
to  entry."  Notwitbstanding  tbis  probibition, 
patents  were  issued  for  the  lands. 'and  it  was 
beld  that  tbey  were  absolutely  void,  the  court 
saying,  page  674  [645]:  'It  does  not  strengthen 
tbe  case  of  the  plaintiffs  that  tbey  obtained 
certiticntes  of  entry,  and  tbat  patents  were 
subsequently  issued  on  these  certificates.  It 
has  been  repeatedly  decided  by  tbis  court  tbat 
patents  for  lands  which  have  been  previously 
granted,  reserved  from  sale,  or  appropriated, 
are  void.  The  executive  otticcrs  bad  no  au- 
thority to  issue  a  patent  for  the  land^  in  con- 
troversy, because  they  were  not  subject  to  en- 
try, having  been  previously  reserved,  and  this 
want  of  power  may  be  proved  by  a  defendant 
in  an  action  at  law." 

In  that  case  it  will  be  observed  that  the  rec- 
ortls  disclosed  that  the  lands  were  saline  lands 
when  tbe  proceedings  in  tbe  land  department 
were  bad.  So  tbe  case  was  not  one  in  which 
the  department  determined  a  fact  upon  parol 
evidence,  but  one  in  which  it  acted  in  disre- 
gard of  an  established  and  recorded  fact.  In 
Root  V.  Shields,  Woolw.  340,  decided  by  Mr. 
Justice  Miller  at  the  circuit,  it  was  beld  that  a 
patent  for  lands  within  the  limits  of  the  city  of 
Omaha  was  void.  It  is  true  that  case  was  one 
in  equity  and  not  in  law.  but  so  far  as  respects 
tbe  decision  tbat  the  patent  was  void,  it  is  ez- 
actlj  in  point. 

^ow,  applying  these  authorities  to  tbe  case 
at  bar,  tbe  city  of  Minneapolis  was  incorpo- 
rated by  an  act  of  the  legislature  of  tbat  state, 
declared  in  its  terms  to  be  a  public  act,  which 
took  effect  on '  Marcb  8,  1881.  The  record  of 
the  land  department  shows  tbat  the  right  of 
tbe  patentee  was  initiated  on  Marcb  27,  1883, 
for  on  tbat  date  he  made  his  application  to  en- 
ter the  lands.  This  is  not  a  case  in  whicb  the 
patent  was  founded  upon  actual  occupancy 
for  homestead  purposes,  or  in  which  nothing 
appearing  but  the  patent  itself  there  mieht  be 
uncertainty  as  to  the  time  at  whicb  the  pat- 
entee's rights  were  initiated, — whether  l)efore 
or  after  the  incorporation  of  the  city.  It  is 
one  where,  aflSrtnatively  and  by  tbe  record,  it 
is  disclosed  that  there  was  no  pretense  or  sem- 
blance of  claim  on  the  part  of  the  patentee  un- 
til two  years  subsequent  to  the  orpanizalion  of 
tbe  city. and  in  that  respect  differs  *from  [326 
Texas  cfe  P,  R.  Co.  v.  Smith,  159  U.  S  66  [40  L. 
ed.  77],  in  whicb,  on  account  of  the  absence  of 
all  testimony,  there  was  suggested  an  uncertain- 
ty as  to  the  time  at  which,  by  way  of  relatfon, 
the  patentee's  rights  took  effect.  The  case 
therefore  comes  within  tbe  creneral  rule  an- 
nounced as  to  tbe  invalidity  of  a  patent  issued 
in  detiance  of  tbe  expressed  will  of  Conaress. 

The  judgment  of  the  supreme  court  of  Minne- 
sota was  right,  and  it  is  affirmed. 

168  U.  S. 
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UNION    NATIONAL     BANK    OF    CHI-  in  addition  to  said  6  per  cent  thereon.    The 

CAGO,  Piff.  in  EiT.,  deposits  of  the  Chicago  &  Western  Indiana 

T,  Railway  Company  would  have  been  valuable 

LOUISVILLE,  NEW    ALBANY,  &   CHI-  to  the  said  bank  as  a  part  of  iU  business  and  it 

CAGO  RAILWAY  COMPANY.  dechoed  to  make  the  said  loan,  except  upon 

the  terms  above  stated/ 
(8ee&C.Beporter*B  ed.  826-88U  The  Chicago  &  Western  Indiana  Railway 

Company  failed  to  become  a  depositor,  as  con- 

Federal  question.  templated,  and  the  claim  of  the  plaintiff  wa& 

for  the  2^  per  cent  called  in  such  parol  a^ree- 

Tlie  decision  by  a  state  court  as  to  the  rightM  of  a  ment  "a  commission."    The  plaintiff  asked  the 

national  bank  as  to  interest  under  a  state  statute,  court  to  hold  these  two  propositions  of  law : 
which  merely  determines  the  meaning  of  the       *'l.  The  court  finds  as  a  matter  of  law  that 

state  law  as  applied  to  all  creditors  without  deny-  no  corporation  organized  under  the  laws  of 

Inir  equalliyof  right  to  the  banker  any  right  iiiiQois  can  interpose  the  defense  of  usury  in 

given  by  a  Federal  statute,  does  not  present  a  ^^^  action,  even  though  the  plaintiff  in  such 

Federal  question.  action  (the  lender)  be  a  national  bank  organized 

[No.  264.]  under  the  act  of  Congress  establishing  national 

BubmitUd  ApHl  19    1896.    Decided  May  IS.  ^"I'  xhe  court  finds  as  »  matter  of  law  that 

if,  in  consideration  of  the  making  of  the  loaa 

^  in  controversy  by  the  plaintiff  to  the  defend- 

F  ERROR   to   the  Supreme  Court  of  the  ant,  the  defendant  agreed  that,  in  addition  to 

State  of  Illinoia  to  review  a  judgment  of  paying  6  per  cent  interest  on  said    loan,    it 

that   court    affirming    the    judgment    of  the  would  secure  the  Chicago  <&  Western  Indiana 

Appellate  Court  of  the  State,  which  affirmed  Railway  Company  as  a  depositor  of  plaintiff, 

the  judgment  of  the  Circuit  Court  of  Cook  which  said  deposit  account  would  have  been  of 

County,  in  that  State,  in  favor  of  defendant,  «value  to  plaintiff,  or,  failing  to  secure  [327 

the  Louisville,  New  Albany.  &  Chicago  Rail-  guch  account,  would  pay  plaintiff  a  commission 

way  Company,  in  an  action  brought  by  the  of  2i  per  cent  on  said  loan,  in  addition  to  said 

Union  National  Bank  of  Chicago  to  recover  q  per  cent  interest,  this  would  not  constitute 

Interest  or  compensation  for  a  loan  of  money,  usury  or  defeat  a  recovery  by  plaintiff,  unless 

There  was  also  a  motion  to  dismiss.     Dis  ^  should  appear  by  a  preponderance  of  the 

missed,  evidence  that  such  arrangement  was  a  mere 

See  same  case  below,  145  111.  208.  g^ift  or  cover  or  device  to  evade  the  statute 

against  usury  or  the  provisions  of  the  national 

Statement  bv  Mr.  Justice  Brewer:  banking  act,  or  that  such  was  the  intent  or 

On  September  17,  1890,  plaintiff  in  error,  purpose  of  the  parties  or  one  of  them." 
plaintiff  below,  loaned  the  defendant  $150,000,       But  it  refused  to  hold  either  of  them,  and, 

taking  its  note  therefor,  secured  by  collateral,  on  the  contrary,  ruled  at  the  instance  of  de- 

The  note  was  discounted  at  the  rate  of  6  per  fendant  as  follows: 

cent.  The  note  having  been  paid,  the  plain-  "The  court  holds  as  a  matter  of  law  that  a 
tiff,  on  October  12,  1891.  commenced  its  ac-  national  bank  in  Illinois  has  no  legal  right  or 
tioD  in  the  circuit  court  of  Cook  county  to  re-  authority  to  charge  or  receive  interest  in  this 
cover  upon  a  parol  agreement  for  further  com-  state  to  exceed  the  rate  of  8  per  cent,  and  that 
pensation.  The  case  came  on  for  trial  in  that  the  statute  of  this  state  which  denies  to  corpo- 
court,  and  a  jury  being  waived  the  following  rations  the  right  to  plead  usury  cannot  ex- 
facts  were  admitted  by  stipulation :  pand  the  authorities  of  national  banks  touch- 
326]  *"0n  or  about  September  17,  1890,  ing  this  subject  as  conferred  by  and  fixed  in 
William  L.  Breyfogle.  then  president  of  the  the  national  banking  act." 
Louisville,  New  Albany.  &  Chicago  Rati  way  And  thereupon  it  entered  judgment  in  favor 
Companv,  verbally  arranged  with  the  Union  of  the  defendant.  The  appellate  court  of  the 
National  Bank  of  Chicago  for  a  loan  of  $150,  state  affirmed  the  judgment,  on  the  ground 
000  to  said  railway  company,  the  repayment  that  to  sustain  a  recovery  in  favor  of  the  plain- 
thereof  to  be  secured  by  collateral  security  in  tiff  would  involve  the  admission  of  a  cotem- 
the  form  of  three  hundred  bonds  of  the  general  poraneous  parol  agreement  to  modify  and  add 
ffold  bonds  of  the  Louisville.  New  Albany,  &  to  the  terms  of  a  written  contract.  The  su- 
Chicago  Railway  Coilfpany,  said  bonds  being  preme  court  of  the  state,  while  recognizing 
io  the  denomination  of  $1,000  each.  fully  the  proposition  that  no  parol  agreement 

"It  was  verbally  agreed  in  this  arrangement  could  be  admitted  in  evidence  to  vary  the 

that  the  bank  should  discount  from  this  $150.-  terms  of  a  written  contract,  referred  to  the 

000  interest  at  the  rate  of  6  per  cent  per  an-  claim  that  the  stipulation  waived  defendant's 

num.  and  that  Mr.  Breyfogle,  president  of  the  right  to  object  to  the  introduction  of  such  evi- 

railway  companv,  should  endeavor  to  secure  dence.  and  declining  to  express  its  opinion  aa 

the  Chicago  &  Western  Indiana  Railway  Com  to  the  effect  of  such  stipulation  affirmed  the 

Mny  as  a  depositor  with  said  Union  National  judgment  on  the  ground  that  the  contract,  as 

banlc,  and  in  case  he  failed  so  to  do  the  said  thus  modified  by  the  parol  agreement,   was 

bank  should  have  in  lieu  of  such  deposit  a  forbidden  by  the'  laws  of  Illinois,  and  could 

commission  of  2^  per  cent  upon  said  $150,000  not  be  enforced. 

v^,-. — ^«  #^  h,^^iMi»^  />#  KM^^i  n«^  f/,»^       The  plaintiff  is  a  national  bank,  and  U.  S. 

MOTB. — .At  to  jurieaictian  oT  ireaercu  over  state  t»        a*  ..     o   e^nr*         «i :-,...   ^.\^v.  i>..,i*  «^ 

eourts:  necessity  of  f^^ral  question; what  constitutes  ^ev.  Stat    §  5197    authorizes  such  bank  to 

Federal  queeti<m,--see  note  to  Uamblln  v.  Western  charge  and  receive  "mterest  at  the  rate  allowed 

Land  Co.  37:  XW.  by  the  laws  of  the  state,  territory,  or  district 
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where  the  bank  is  located,  and  do  more." 
The  laws  of  Illinois  in  force  at  the  time  of 
this  contract  authorized  parties  to  stipulate  and 
3i28]  agree  for  8  per  cent  in  all  *written  con- 
tracts, and  forbade  the  acceptance  or  receiving 
of  aoy  greater  rate.  Sections  6  and  11  of  the 
statute  (111.  Rev.  Stat.  1889,  chap.  74)  are  as 
follows: 

"Sec.  6.  If  any  person  or  corporation  in  this 
state  shall  contract  to  receive  a  gieater  rate  of 
interest  or  di-scount  than  8  per  cent  upon  any 
contract,  verbal  or  written,  such  person  or  cor- 
poration sbalT  forfeit  the  whole  of  said  interest 
so  contracted  to  bo  received,  and  shall  be  en- 
titled only  to  recover  the  principal  sum  due  to 
such  person  or  corporation;  and  all  contracts 
executed  after  this  act  shall  take  effect,  which 
shall  provide  for  interest  or  compensation  at  a 
greater  rate  than  herein  specified,  on  account 
of  nonpayment  at  maturity,  shall  be  deemed 
usurious,  and  only  the  principal  sum  due 
thereon  shall  be  recoverable. 

**Sec.  Jl.  No  corporation  shall  hereafter  in- 
terpose the  defense  of  usury  in  any  action." 

The  supreme  court  held  that,  while  the  de- 
fendant corporation  might  not  interpose  the  de- 
fense of  usury  and  so  avoid  the  payment  of 
any  interest,  the  contract  was,  nevertheless, 
wilhin  the  prohibitions  of  the  statute,  and 
could  not  be  enforced  at  the  instance  of  the 
plaintiff,  because  it  provided  for  more  than  8 
per  cent.     In  its  opinion  it  said: 

"The  theory  seems  to  be  that  because  a  cor- 
poration cannot  set  up  usury  as  a  defense,  any 
person  or  corporation  dealing  with  a  corpora- 
tion may  lawfully  exact  such  rate  of  interest 
as  may  be  agreed  upon,  whether  in  excess  of 
the  statutory  limit  or  not,  so  that  where  a  cor- 
poration is  the  debtor  no  rate  of  interest  is  fixed 
by  the  laws  of  this  state.  To  this  view  we  are 
totally  unable  to  yield  our  assent.  .  .  .  Nor 
does  It  follow  that  because  the  debtor  who  has 
agreed  to  pay  more  than  the  legal  rate  of  in- 
terest is  a  corporation,  and  therefore  incapable 
of  interposing  the  defense  of  usury,  the  law 
will  treat  the  contract  as  valid  and  enforce  it  ac- 
cording to  its  terms.  ...  In  the  present  case, 
then,  the  section  of  the  statute  imposing  a  pen- 
alty may  be  left  out  of  view  as  inapplicable,  but 
329]  *still  the  prohibitory  part  of  the  statute 
remains,  making  it  unlawful  for  any  person 
or  corporation  to  directly  or  indirectly  accept 
or  receive  for  the  loan  or  forbearance  of  money 
any  greater  rate  than  6  per  cent  by  oral  agree- 
ment or  greater  than  8  per  cent  where  the 
contract  is  in  writing.  .  .  .  In  the  present  case 
6  per  cent  interest  was  reserved  in  the  note. 
Eight  per  cent  might  have  been  lawfully  re- 
served in  such  written  contract,  but  it  was  not. 
After  the  reservation,  however,  of  6  per  cent 
by  the  writing  the  additional  2  per  cent  or 
any  other  rate  could  not  be  lawfully  reserved 
or  agreed  to  be  taken  or  paid  by  parol.  The 
written  agreement  having  provided  for  the  res- 
ervation of  all  that  could  be  lawfully  reserved 
or  agreed  to  be  taken  by  parol,  an  oral  agree- 
ment for  any  further  interest  was  manifestly  in 
violation  of  the  statute.  .  .  .  The  loan  was 
only  for  six  months,  and  2^  per  cent  upon  the 
amount  loaned  was  equivalent  to  interest  at 
the  rate  of  5  per  cent  for  six  months;  that 
added  to  the  interest  reserved  in  the  note  made 
11  per  cent,  a  rate  forbidden  by  the  statute  of 
£7S 


this  state  and  by  the  act  of  Congress  as  well. 
We  are  of  the  opinion  that  the  legal  conclusion 
from  the  admitted  facts  is  that  the  agreement 
to  pay  the  money  now  sought  to  be  recovered 
is  usurious  and  void." 

To  reverse  the  judgment  thus  affirmed  by 
the  supreme  court  of  the  state  plaintiff  sued  out 
a  writ  of  error  from  this  court. 

Mr,  Henry  S.  Robbins  for  plaintiff  in 
error. 

Mr.  Geo.  W.  Kretiing^er  for  defendant 
in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

At  the  outset  we  are  met  with  the  question 
whether  this  court  has  jurisdiction.  In  Eustis 
V.  BoUes,  150  U.  S.  361,  366  [37:  1111,  1112], 
it  was  held: 

**'It  is  likewise  settled  law  that,  where[330 
the  record  discloses  that  if  a  question  has  been 
raised  and  decided  adversely  to  a  party  claim- 
ing the  benefit  of  a  provision  of  the  Constitu- 
tion or  laws  of  the  United  States.  *  another 
question,  not  Federal,  has  been  also  raised  and 
decided  against  such  party,  and  the  decision  of 
the  latter  question  is  sufficient,  notwithstand- 
ing the  Federal  question,  to  sustain  the  judg- 
ment, this  court  will  not  review  the  judgment." 

Plaintiff  in  error  does  not  challenge  the  rule 
as  thus  laid  down,  but  insists  that  the  single 
question  decided  by  the  supreme  court  of  the 
state  was  that  of  usury  under  the  Federal 
statute;  that  such  decision  was  that  a  national 
bank  could  not  recover  from  a  corporation  in- 
terest in  excess  of  the  statutory  rate,  although 
an  individual  could;  or,  in  other  words,  that 
the  decision  was  one  making  a  discrimination 
against  national  banks  in  Illinois. 

With  this  construction  of  that  decision  we 
are  unable  to  concur.  If  language  has  any 
force  the  opinion  of  the  supreme  court  is  a 
clear  declaration  that  the  statutes  of  Illinois 
contain  both  a  prohibition  and  a  penalty;  that 
the  prohibition  makes  void  pro  tanto  every 
contract  in  violation  thereof,  and  that  while 
§  11,  prohibiting  corporations  from  pleading 
the  defense  of  usury,  may  prevent  any  claim 
to  the  benefits  of  the  penalty,  it  does  not  give 
to  the  other  party  a  right  to  enforce  a  contract 
made  in  violation  of  the  prohibition.  Counsel 
for  plaintiff  insists  that  prior  decisions  of  that 
court  in  the  case  of  individual  creditors  are  in- 
consistent with  this,  and  that  the  language  of 
the  court  in  this  opinion  is  not  clear.  Even  if 
it  be  true  that  a  different  opinion  has  been  ex- 
pressed heretofore  by  that  court  in  reference 
to  individual  creditors  (and  in  respect  to  that 
matter  we  have  no  comments  to  make)  it  is 
obvious  that  the  present  decision  is  that  under 
and  by  virtue  of  the  statutes  of  that  state  the 
plaintiff,  whoever  he  or  it  may  be,  cannot  en- 
force a  contract  forbidden  by  the  terms  of  those 
statutes,  and  this  irrespective  of  any  rights 
that  the  defendant  may  have  in  respect  thereto. 
Such  a  decision  is  one  depending  solely  ux)on 
the  statutes  of  the  state. 

*It  may  be  said  that  the  rights  of  a  na-[331 
tional  bank  as  to  interest  are  given  by  the  Fed- 
eral statute;  that  the  reference  to  the  state  law  ia 
only  for  a  measure  of  those  rights;  that  a  mis- 
construction of  the  state  law  really  works  a 
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denial  of  the  rights  given  by  the  Federal  statute, 
and  thus  creates  a  Federal  question.  Milder 
V.  Anderson  r  Miller  v.  SwarP'),  150  U.  S.  132 
[37:  1028].  A.  sufficient  answer  is  that  tbe 
true  construction  of  state  legislation  is  a  mut- 
ter of  state  jurisprudence,  and  while  the  right 
of  the  national  bank  springs  from  the  act  of 
Congress,  yet  it  is  only  a  rigbt  to  have  an  equal 
administration  of  the  rule  established  by  the 
Btate  law.  It  does  not  involve  a  reservation  to 
tbe  national  courts  of  the  authority  to  determine 
adversely  to  the  state  courts  what  is  the  rule 
as  to  interest  prescribed  by  the  state  law,  but 
only  to  see  that  such  rule  is  equally  enforced 
in  favor  of  national  banks.  The  decision  here 
was  not  against  any  equality  of  right,  but  only 
a  determination  of  the  meaning  of  the  state  law 
as  applied  to  all  creditors.  It  there  fore  denied 
no  rights  given  by  the  Federal  statute  and  in- 
TolvS  DO  judgment  adverse  to  plnintiH  as  to 
its  meaning  and  elTcct.  It  assumed  that  the 
plaintiff's  interpretation  of  that  statute  was 
correct,  and  ruled  nothing  against  it.  It  pre- 
sents no  Federal  question!  It  is  broad  enough 
to  cover  this  case.  It  was  relied  upon  by  the 
auproTie  court,  and  therefore  the  case  is,  by 
the  settled  law  as  heretofore  announced,  one 
which  does  not  come  within  the  jurisdiction 
of  this  court. 

Ths  writ  of  error  is  dismissed. 


ALFRED  F.  WEBSTER,  Plff.inErr,, 

MILO  J.  LUTHER  and  Louis  Rouchleau. 

(See  S.  C.  Reporter's  ed.  831-342.) 

Construction  of  late  by  executive  department — 
soldier's  right  to  public  lands,  ttJien  assignable. 

L  Tbe  obvious  purpose  of  an  act  of  Congress  will 
be  sustained  by  tbe  courts,  notwitbstandinir  a 
contrary  eonstructioo  and  practice  by  ao  eicecu- 
tfve  department. 

&  Tbe  rlffht  to  enter  '^additional'*  lands,  given  to 
an  honorably  discharged  soldier  by  U.  S.  Rev. 
Stat.  §  2306,  if  he  bas  not  already  entered  lands  to 
tbe  extent  of  160  acres,  is  assignable  and  transfer- 
able. 

[No.  161.] 

Bubmitted  March  19,  1896,    Decided  May  18, 

1896, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment  of 
that  court  affirming  the -judgment  of  tbe  Dis- 
trict Court  of  St.  Ix)uis  County  in  that  State, 
that  the  defendants  are  the  owners  of  the 
lands  describrd  io  the  complaint  in  ao  action 
broughtby  Alfred  F.Webster,  plaintiff,  against 
Hilo  J.  Luther  «<  al,,  defendants,  to  quiet  the 
title  of  the  plaintiffs  to  lands  in  said  county 
and  state  and  enjoin  defendants  from  assert- 
log  any  claim  thereto,  etc.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  50  Minn.  77. 


Messrs.  Jed  L.  Washbiini  and  Daniel  27. 
Twomey  for  plaintiff  in  error. 

Mef^urs,  Cushman  K.  Davis,  Frank  B. 
Keilog:e»  Cordenio  A.  Severance*  The- 
odore T.  Hudson*  George  P.  Wilson,  John 
R.  Van  Dei  Up,  Alfred  Jaques,  Daniel  G,  Cash, 
and  John  G.  Williams  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Tbis  action  involves  the  title  to  lots  1  and  2, 
section  18,  in  townsbip  62,  of  range  W  west, 
situated  in  St.  Louis  county,  Minnesota. 

At  the  trial  below,  the  plaintiff,  Webster, 
read  in  evidence,  without  objection — 

(1)  The  application  of  Mary  Robertson, 
widow  of  James  A.  Robertson,  decease<l,  of 
Benton  county,  dated  April  7,  18^7  (together 
with  tbe  receipt  of  the  register  of  the  local 
land  office  showing  tbe  payment  of  tbe  fee  and 
conimis.<^ion8  prescribed  by  law),  to  enter  tbe 
lands  here  in  dispute,  under  U.  S.  Rev.  Stat. 
§  2806,  granting  additional  lands  to  soldiers 
and  sailors  who  served  in  the  war  of  the  rebel- 
lion. (2)  The  receipt  of  the  proper  land  office, 
dated  April  7,  1887,  showing  the  payment  in 
full  of  tbe  balance  required  by  law  for  the  en- 
try of  tbe  sibove  lots,  under  U.  S.  Rev.  Stat. 
S  2291.  (3)  A  patent  from  the  United  States 
to  Mary  A.  Robertson  for  tbe.se  lands,  issued 
September  21,  1888,  recorded  February  11, 
1889.  in  tbe  otlice  of  the  register  of  deeds  in  St. 
Louis  county,  Minnesota,  and  purporting  to 
have  been  issued  pursuant  to  tbe  act  of  Con- 
gress approved  May  20,  1862,  "to  secure  home- 
steads to  actual  settlers  on  the  public  domain," 
12  Stat,  at  L.  ii92.  chap.  75.  and  the  acts  sup- 
plemental thereto.  This  patent  recited  t  bat  the 
claim  of  the  patentee  to  the  lots  in  controversy 
had  been  established  and  duly  consummated 
in  conformity  to  law.  (4)  A  quitclaim  deed 
of  bargain  and  sale  of  these  premises  from 
*Mary  A.  Robertson,  widow,  to  the  [833 
plaintiff,  Webster,  dated  October  7.  1890,  ac- 
knowledged October  17,  1890,  and  recorded 
October  22,  1890. 

The  defendants  read  in  evidence  a  power  of 
attorney,  dated  April  28,  1880,  and  duly  re- 
corded April  8,  1887,  from  Mary  A.  Robertson 
to  James  A.  Hoggs.  Tbis  instrument  author- 
ized and  empowered  Boggs,  as  attorney  for  bia 
principal,  "to  sell,  upon  such  terms  as  to  him 
shall  seem  meet,"  any  lands  which  tbe  princi- 
pal then  owned,  either  in  law  or  equity,  and 
obtained  by  her  as  "an  additional  homestead" 
under  tbe  provisions  of  U.  8.  Rev.  Slat.  §  2306; 
to  sell  any  8ucb  lands  as  she  might  thereafter 
acquire  under  said  acts;  to  receive  tbe  purchase 
money  or  other  consideration  therefor,  and  to 
deliver  in  tbe  name  of  tbe  principal  such  deeds 
or  other  assurance  in  tbe  law  therefor  as  to  the 
agent  seemed  meet  and  necessary.  It  contained 
these  additional  clauses:  "Ana  m^  said  attor- 
ney is  hereby  authorized  to  sell  said  lands,  or 
my  interest  therein,  and  to  make  any  contract 
in  relation  thereto  which  I  might  make  if 
present,  and  to  receive  for  his  own  use  and 
benefit  any  moneys  or  other  property  tbe  pro- 
ceeds of  tbe  sale  of  said  lands,  or  any  interest 


Note.— .4>«  to  prt'Cmption  i-igfits,  see  note  to 
United  States  v.  FitEtrerald,  10:  785. 

That  patents  for  land  may  bettl  cwfde  for  fraud, 
•ee  note  to  Miller  v.  Kerr,  (k  381. 

les  u.  s. 


As  to  errors  tn  stirveys  and  descriptions  <n  pattuts 
for  lands^  how  consti^ed,  see  note  (o  Watts  v.  Llnd- 
sey,  5: 423. 
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therein,  or  arising  from  any  contract  in  rela- 
tion thereto,  or  received  or  recovered  for  any 
injury  thereto,  and  I  hereby  release  to  my  said 
attorney  all  claim  to  any  of  the  proceeds  of 
any  such  snle,  lease,  contract,  or  damages. 
And  I  further  authorize  my  said  attorney  to 
appoint  a  substitute  or  substitutes  to  perform 
any  of  the  foregoing  powers,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  or 
bis  substitute  may  lawfully  do  or  cause  to  be 
done  by  virtue  of  these  presents." 

The  admission  of  this  power  of  attorney  in 
evidence  was  objected  to  by  the  plaintiff  upon 
the  ground,  among  other:*,  that  it  tended  to 
prove  a  transaction  in  fraud  of  and  in  contra- 
vention of  the  laws  of  the  United  States,  and 
that  upon  its  face  it  was  contrary  to  law, 
against  public  policy,  fraudulent,  and  void. 
This  objection  was  overruled  and  the  plaintiff 
excepted. 

The  defendants  next  read  in  evidence:  (1) 
Two  warranty  deeds,  each  for  an  tmdivided 
one  half  of  these  lands,  from  Mary  A.  Robert- 
son, by  James  A.  Boggs,  her  attorney  in  fact, 
334]*one  to  the  defendant  Louis  Houchleau 
and  the  other  to  the  defendant  Milo  J.  Luther, 
each  dated  April  7,  1887,  and  rcorded  April  15., 
1887.  (2)  A  warranty  deed  executed  subse- 
quently to  the  above  deeds,  by  Louis  Rouch- 
leau  to  the  defendant  Luther,  for  an  undivided 
one  fourth  of  the  lands. 

The  court  adjudged  that  the  title  was  in  the 
defendants,  freed  from  any  claim  of  the  plain- 
tiff. 

The  question  before  us  is  "whether  the  in- 
strument of  writing  given  to  Boggs  by  Marv 
A.  Robertson,  under  date  of  April  28,  1880, 
and  which  authorized  the  former  to  sell  upon 
such  terms  as  he  deemed  meet,  and  to  convey 
the  title  to.  and  to  receive  for  his  own  use 
and  benefit  the  proceeds  of  the  sale  of^  any 
lands  obtained  by  the  latter  as  an  "additional 
homestead"  under  U.  S.  Rev.  Stat,  g  2306, 
was  consistent  with  the  acts  of  Congress  relat- 
ing to  such  matters.  This  is  a  question  merely 
of  statutory  construction,  and  is  within  a 
very  narrow  compass. 

By  the  act  of  May  8. 1862  (12  Stat,  at  L.  892, 
chap.  1862),  certnin  persons  were  given  the 
right,  under  specified  conditions,  to  enter  one 
quarter-section  or  a  less  quantity  of  unappro- 
priated public  lands.  The  sections  of  that  act, 
so  far  as  they  bear  uoon  the  present  case,  were 
preserved  in  U.  S.  Rev.  Stat.  ^§  2289-2291, 
which  are  as  follows: 

"Sec.  2289.  Every  person  who  is  the  head 
of  a  family  or  who  has  arrived  at  the  age  of 
twenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  wbo  has  filed  his  declaration  of  in- 
tention to  become  such,  as  required  by  the  nat- 
uralization laws,  shall  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappro- 
priated public  lands,  upon  which  such  person 
may  have  filed  a  pre-emption  claim,  or  which 
may.  at  the  time  the  application  is  made,  be 
subject  to  preemption  at  $1.25  per  acre;  or  80 
acres  or  less  of  such  unappropriated  lands,  at 
$2.50  per  acre,  to  be  located  in  a  body,  in  con- 
formity to  the  legal  subdivisions  of  the  public 
lands,  and  after  the  same  have  been  surveyed. 
And  every  person  owning  and  residing  on 
land  may,  under  the  provisions  of  this  section, 
enter  other  land  lying  contiguous  to  his  land, 
iS9 


which  shall  not,  with  the  land  *so  already  [335 
owned  and  occupied,  exceed  in  the  aggregate 
160  acres. 

•'Sec.  2290.  The  person  applying  for  the 
benefit  of  the  preceding  section  shall,  upon 
application  to  the  register  of  the  land  oflSce  in 
which  he  is  about  to  make  such  entry,  make 
afiSdavit  before  the  register  or  receiver  that  he  is 
the  head  of  a  family,  or  is  twenty-one  years  or 
more  of  age,  or  has  performed  service  in  the 
army  or  navy  of  the  United  States,and  that  such 
application  is  made  for  his  exclusive  use  and 
benefit,  and  that  bis  entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation,  and 
not  either  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person;  and  upon  filing 
such  affidavit  with  the  register  or  receiver  on 
payment  of  $5  when  the  entry  is  of  not  more 
tban  80  acres,  and  on  payment  of  $10  when 
the  entry  is  for  more  than  80  acres,  he  shall 
thereupon  be  permitted  to  enter  the  amount  of 
land  specified. 

"Sec.  2291.  No  certificate,  however,  shall  be 
given,  or  patent  issued  therefor,  until  the  ex- 
piration of  five  years  from  the  date  of  such 
entry;  and  if,  at  the  expiration  of  such  time, 
or  at  any  time  within  the  two  years  thereafter, 
the  person  making  such  entry;  or  if  be  be 
dead,  his  widow;  or  in  case  of  her  death,  hia 
heirs  or  devisee;  or  in  case  of  a  widow  making 
such  entry,  her  heirs  or  devisee  in  case  of  her 
death, — proves  by  two  credible  witnesses  that 
he,  she,  or  they  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  years  immedi- 
ately succeeding  the  time  of  filing  the  aflldavit, 
and  makes  afiidavit  that  no  part  of  such  land 
had  been  alienated,  except  as  provided  in 
§  2268,  and  that  he,  she,  or  they  will  bear 
true  allegiance  to  the  government  of  the 
United  States:  then,  in  such  case,  he,  she,  or 
they,  if  at  that  time  citizens  of  the  United 
Stales,  shall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law.  That  the  proof  of 
residence,  occupation,  or  cultivation,  the  afii- 
davit of  nonalienation,  and  the  oath  of  alle- 
giance required  to  be  made  by  U.  S.  Rev.  Stat.  ^ 
2291,  mav  be  made  before  the  judge,  or,  in  his 
absence,  before  the  clerk,  of  any  court  of  record 
of  the  county  and  *state,  or  district-and  [330 
territory,  in  which  the  lands  are  situated;  and 
if  said  lands  are  situated  in  any  unorganized 
county,  such  proof  may  be  made  in  a  similar 
manner  in  any  adjacent  county  in  said  state  or 
territory;  and  the  proof,  affidavit,  and  oath, 
when  so  made  and  duly  subscribed,  shall  have 
the  same  force  and  effect  if  made  before  the 
register  or  receiver  of  the  proper  land  district; 
and  the  same  shall  be  transmitted  by  such 
judge,  or  the  clerk  of  his  court,  to  the  register 
and  receiver,  with  the  fee  and  charges  allowed 
by  law  to  him;  and  the  register  and  receiver 
shall  be  entitled  to  the  same  fees  for  examining 
and  approving  said  testimony  as  are  now  al- 
lowed by  law  for  taking  the  same.  That  if 
any  witness  making  such  proof,  or  the  said  ap- 
plicant making  such  affidavit  or  oath,  swears 
falsely  as  to  any  material  matter  contained  in 
said  proof,  affidavits,  or  oaths,  the  said  false 
swearing  being  wilful  and  corrupt,  he  shall  be 
deemed  guilty  of  perjury,  and  shall  be  liable 
to  the  same  pains  and  penalties  as  if  he  had 
sworn  falsely  before  the  register." 

On  the  4th  day  of  April,  1872,  Congress 
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paned  an  act  entitled  "An  Act  to  Enable  Hod- 
orebly  Discharged  Soldiers  and  Sailors,  Tbeir 
Widows  and  Orpban  Cbildreo,  to  Acquire 
Homesteads  on  tbe  Public  Lands  of  tbe  UDited 
Butes."  17  Stat,  at  L.  49,  cbap.  85.  The  2d 
section  of  that  act  declared  that  any  person  en- 
titled under  the  provisions  of  the  1st  section 
**to  enter  a  homestead,  who  may  have  hereto- 
fore entered  under  the  homestead  laws  a  quan- 
tity of  land  less  than  160  acres,  shall  be  per- 
mitted to  enter  under  the  provisions  of  this  act 
BO  much  land  as,  when  added  to  the  quantity 
pre\iously  entered,  shall  not  exceed  160  acres." 
This  section,  it  will  be  observed,  did  not  re- 
quire that  the  additional  land  allowed  to  be 
entered  should  adjoin  or  be  contiguous  to  the 
land  originally  entered. 

But  ^  tbe  act  of  June  8,  1872  (17  Stat,  at 
L.  333,  chap.  388),  the  act  of  April  4.  1872,  was 
amended,  no  substantial  change,  however,  be- 
ing made  in  the  Ist  section  of  the  last-named 
act.  In  place  of  the  2d  section  of  tbe  act  of 
April  4,  1872,  the  following  section  was  sub- 
atituted:  "That  any  person  entitled,  under  the 
provisions  of  the  foregoing  section,  to  enter  a 
337]  *homestead  who  may  have  heretofore 
entered,  under  the  homestead  laws,  a  quantity 
of  land  less  than  160  acres,  shall  be  permitted  to 
enter,  under  tbe  provisions  of  this  act,  so  much 
land  contiguous  to  the  tract  embraced  in  the 
first  entry  as,  when  added  to  the  quantity  previ- 
ously entered,  shall  not  exceed  160  acres." 
The  words  "contiguous  to  the  tract  embraced 
in  the  first  entry"  clearly  indicate  that  the  per- 
son who  drew  the  section  had  in  mind  to  cut 
off  the  right  to  enter  additional  lands  that 
were  not  conti^ruous  to  those  originally  entered 
under  the  homestead  laws. 

But  the  policy  indicated  by  the  2d  section  of 
tbe  act  of  June  8.  1872,  was  soon  reversed. 
For,  by  the  act  of  March  3. 1873  (17  Stat,  at  L. 
6a5,  chap.  274),  §  2  of  the  act  of  June  8. 
1872,  was  amended  so  as  to  read  as  follows: 
•'That  any  person  entitled  under  the  provisions 
of  the  forec^oing  sections  to  enter  a  homestead, 
who  may  have  heretofore  entered,  under  the 
homestead  laws,  a  quantity  of  land  less  than 
160  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  added  to  the  quantity  previously 
entered,  aball  not  exceed  160  acres."  This  act, 
it  will  be  observed,  omitted  the  words  "under 
tbe  provisions  of  this  act"  and  the  words  "con- 
tiguous to  the  tract  embraced  in  the  first  en- 
try." that  were  in  the  previous  act.  The  effect 
and,  as  is  manifest,  the  object  of  the  last  act,  was 
to  eliminate  from  the  legislation  of  Congress 
allowing  additional  lands  to  those  who  had  en- 
tered less  than  160  acres  under  the  homesread 
lawfl.  the  requirement  that  the  additional  lands 
ahould  be  contiguous  to  those  originally  en- 
tered. 

This  view  is  not  at  all  affected  by  the  revi- 
sion, for  the  sections  under  which  the  lands  in 
question  were  entered  make  no  substantial 
change  in  tbe  previous  law.  Those  sections 
are  as  follows: 

"Sec.  2804.  Every  private  soldier  and  officer 
who  has  served  in  the  Army  of  the  United 
States  during  tbe  recent  rebellion,  for  ninety 
days,  and  who  was  honorably  discharged,  anil 
has  remained  loyal  to  the  government,  includ- 
ing the  troops  mustered  into  the  service  of  the 
United  States  by  virtue  of  the  8d  section  of  an 
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act  approved  February  *13,  1862,  and  [338 
every  seaman,  marine,  and  officer  who  has 
served  in  the  Navy  of  the  United  States  or  in 
the  Marine  Corps  during  the  rebellion,  for 
ninety  days,and  who  was  honorably  discharged 
and  has  remained  loyal  to  the  govern ment,sball, 
on  compliance  with  the  provisions  of  this  chap- 
ter, as  hereinafter  modified,  be  entitled  to  enter 
upon  and  receive  patents  for  a  quantity  of 
public  lands  not  exceeding  160  acres,  or  one 
quarter-section,  to  be  taken  in  compact  form, 
according  to  legal  subdivisions,  including  tbe 
alternate  reserved  sections  of  puljlic  lands  along 
tbe  line  of  any  railroad  or  other  public  work, 
not  otherwise  reserved  or  appropriated,  and 
other  lands  subject  to  entry  under  the  home- 
stead laws  of  the  United  States;  but  such 
homestead  settler  shall  be  allowed  six  months 
after  locating  his  homestead,  and  filing  his 
declaratory  statement,  wiihin  which  to  make 
his  entry  and  commence  his  settlement  and  im- 
provement. 

"Sec.  2305.  The  time  which  the  homestead 
settler  has  served  in  the  Army.  Navy,  or  Ma- 
rine Corps  shall  be  deducted  from  the  time 
heretofore  required  to  perfect  title,  or  if  dis- 
charged  on  account  of  wounds  received  or  dis- 
ability incurred  in  the  line  of  duly,  then  the 
term  of  enlistment  shall  be  deducted  from  the 
time  heretofore  required  to  perfect  title  with- 
out reference  to  the  length  of  lime  he  may 
have  served;  but  no  patent  shall  issue  to  any 
homestead  settler  who  has  not  resided  upon, 
improved,  and  cultivated  bis  homestead  for  a 
period  of  at  least  one  year  after  he  shall  have 
j3ommenced  his  improvements. 

"Sec.  2300.  Every  person  entitled  under 
the  provisions  of  n^  2o04  to  enter  a  home- 
stead, who  may  have  heretofore  entered,  un- 
der the  homestead  laws,  a  quantity  of  land 
less  than  160  acres,  shall  be  permitted  to  enter 
so  much  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  160 
acres." 

As  the  lands  in  controversy  are  not  con- 
tiguous to  those  originally  entered,  there  would 
be  some  ground  to  contend  that  the  entry 
made  by  Mrs.  Robertson  in  18.^7  was  invalid, 
but  for  the  omission  ex  induslria  from  the  stat- 
ute of  the  'requirement,  first  introduced! 339 
by  tbe  act  of  June  8,  1862,  that  the  additional 
lands  entered  should  be  contiguous  to  those  en- 
tered under  the  act  of  1862,  or  under  the  Ist 
section  of  the  act  of  June  8,  1872. 

If,  then.  Congress  did  not  burden  the  right 
to  additional  lands  with  the  condition  that 
they  should  be  contiguous  to  those  originally 
entered,  it  would  seem  necessarily  to  follow 
that  the  grant  of  additional  lands  was  without 
restrictions,  and,  consequently,  there  was  no 
purpose  to  interfere  with  the  dis|K)sition  by  the 
homesteader  of  such  additional  lands,  or  of  his 
interest  in  them,  in  any  mode  he  deemed 
proper  or  that  might  be  adopted  in  respect  of 
other  property  owned  by  him.  Any  other  con- 
struction of  g  2306  would,  we  apprehend,  de- 
feat the  purpose  that  Congress  had  in  view 
when  it  gave  additional  lands  to  those  who  had 
made  entries  under  the  homestead  laws  of  less 
than  160  acres.  We  cannot  see  that  any  sound 
policy  could  have  been  subserved  by  restrict- 
ing the  bounty  of  Congress  to  those  who  are 
able  to  find   additional    lands  contiguous  to 
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those  previously  entered  by  tbem;  aDd  we  en- 
tirely concur  in  the  views  expressed  by  the  su- 
Sreme  court  of  Minnesota,  speaking  by  Chief 
ustice  Gilfillan,  in  the  present  case,  it  said: 
"There  being  nothing  in  the  terms  of  the 
section  rrquiring  the  thinfi;8  specified  in  the 
act  of  1862,  to  wit,  the  making  of  proofs,  af- 
fidavits, etc.,  is  there  anything  m  the  policy  of 
the  government  in  respect  to  the  subject-mat- 
ters of  the  various  acts  referred  to  which  raises 
the  presumption  that  Congress  intended  any 
of  the  requirements  of  the  act  of  1862  to  ap- 
ply to  the  'additional  rightf  or  intended  the 
feature  of  inalienability  impressed  on  the  home- 
stead entered  under  the  act  of  1862,  or  the  1st 
section  of  the  act  of  1873,  should  attach  to  the 
•additional  riirht?'  The  purpose  of  Congress 
In  giving  the  right  to  enter  and  acquire  a  home- 
stead under  the  act  of  1862  and  the  Ist  section 
of  the  act  of  1872,  was  not  merely  to  confer  a 
benefaction  on  the  citizen,  or  discharged  sol- 
dier or  sailor.  There  was  also  the  purpose  to 
secure,  so  far  as  possible,  a  bona  fide  settler  on 
the  public  lands,  to  promote  the  peopling  and 
340]cultivation  of  those  lands.  *It  was  to  pre- 
vent the  evasion  of  this  result  that  the  person 
applying  to  enter  a  homestead  is  required  to 
make  affidavit  that  the  application  is  made  for 
his  or  her  exclusive  use  and  benefit,  for  the  pur- 
pose of  actual  settlement  and  cultivation,  and 
not,  either  directly  or  indirectly,  for  the  use  or 
benefit  of  any  other  person,  and  on  applying 
for  the  patent  to  make  proof  of  residence  on, 
and  cultivation  of,  the  land  for  five  years,  and 
an  affidavit  that  no  part  of  the  land  has  been 
alienated;  and  it  is  provided  that  the  land  shall 
not  be  taken  for  debts,  and  that  upon  any 
change  of  residence  or  abandonment  of  the 
land  for  more  than  six  months  the  land  shall 
revert.  The  end  in  view  was  the  peopling  of 
vacant  public  lands  with  settlers  owning  and 
cultivating  their  own  homes.  To  secure  set 
tiers  or  require  residence  or  cultivation  was  no 
part  of  the  end  in  view  in  giving  the  additional 
right  under  the  section  as  amended  in  1878. 
Iso  residence  on  or  cultivation  of  the  land  as  a 
condition  of  securing  the  additional  right  was 
intended.  It  was  a  mere  gratuity.  There  was 
fio  other  purpose  but  to  give  ft  as  a  sort  of 
eompensation  for  the  person's  failure  to  get  the 
full  quota  of  160  acres  by  his  first  homestead 
entry.  There  is  no  reason  to  suppose  it  was 
Intended  to  hamper  the  gift  with  conditions 
that  would  lessen  its  value,  nor  that  it  was  in- 
tended to  be  made  in  any  but  the  most  advan- 
tageous form  to  the  donee.  After  the  right  was 
conferred  it  was  immaterial  to  the  government 
whether  the  original  donee  should  continue  to 
hold  it,  or  should  transfer  it  to  another.  Or, 
rather,  as  policy  requires  the  peopling  of  the 
vacant  public  lands,  and  as  it  could  not  be  ex- 
pected or  desired  that  the  homesteader  should 
abandon  his  first  entry  to  settle  upon  the  addi- 
tional land,  it  would  be  more  for  the  interest 
of  the  government  that  he  should  be  able  to 
assign  his  additional  right,  so  that  it  might 
come  to  be  held  by  someone  who  would  set- 
tle upon  the  lands. ''^    60  Minn.  77,  83. 

Subsequently,  the  same  questions  were  care- 
fully examined  in  the  circuit  court  of  appeals 
for  the  eighth  circuit  in  Barnes  v.  Poirier,  27 
U.  8.  App.  500.  In  that  case  it  was  held  that 
the  right  given  bv  U.  S.  Rev.  Stat.  §  2306,  to  a 


*soldier  who  had  theretofore  entered,  nn-[341 
der  the  homestead  laws,  less  than  160  acres  to 
enter  enough  more  to  make  up  that  quan- 
tity, was  assignable  before  entry,  there  being 
no  restriction  as  in  the  homestead  act.  The 
judgment  in  the  circuit  court  for  the  district 
of  Minnesota,  delivered  by  Judge  Nelson 
{Poirier  v.  Barnes,  57  Fed.  Rep.  956)  was  af- 
firmed. Judge  Sanborn,  speaking  for  the  cir- 
cuit court  of  appeals,  well  said:  "The  bene- 
ficiary was  left  free  to  select  this  additional 
land  from  any  portion  of  the  vast  public  do- 
main described  in  the  act,  and  free  to  apply  it 
to  any  beneficial  use  that  he  chose.  It  was  an 
unfettered  gift  in  the  nature  of  compensation 
for  past  services.  It  vested  a  property  right 
in  the  donee.  The  presumption  is  that  Con- 
gress intended  to  make  this  right  as  valuable 
as  pos.<(ible.  Its  real  value  was  measured  by 
the  price  that  could  be  obtained  by  its  sale. 
The  prohibition  of  its  sale  or  disposition  would 
have  made  it  nearly,  if  not  quite,  valueless  to 
a  beneficiary  who  had  already  establised  his 
home  on  the  public  domain.  Any  restriction 
upon  its  alienation  must  decrease  its  value. 
We  .are  unable  to  find  anything  in  the  acts  of 
Congress  or  in  the  dictates  of  an  enlightened 
public  policy  that  requires  the  imposition  of 
any  such  restraint.  Un  the  other  hand,  the 
general  rule  of  law  which  discourages  all  re 
straints  upon  alienation,  the  marked  contrast 
between  the  purpose  and  the  provisions  of  the 
grant  of  the  right  of  the  original  homestead 
and  the  purposes  and  provisions  of  the  grant  of 
the  right  to  the  additional  land,  and  the  history 
of  the  legislation  which  is  codified  in  the  exist- 
ing homestead  law.  leave  us  without  doubt  that 
the  assignment  before  entry  of  the  richt  to  this 
additional  land  granted  by  U.  8.  Rev.  Stat. 
§  2306,  contravenes  no  public  policy  of  the  na- 
tion, violates  no  statute,  and  is  valid  asagninst 
the  assisrnor,  his  heirs  and  assigns."  To  the 
same  effect  were  the  following  cases:  Knight 
V.  Leary,  54  Wis.  459;  Mullen  v.  Wine,  26 
Fed.  Rep.  206;  Boee  v.  Nevada  db  G.  V.  Wood 
dt  Lumber  Co.  73  Cal.  885;  Montgomery  v. 
Panfic  Coast  Ijznd  B^ireau,  94  Cal.  284.      * 

Much  stress  is  placed  by  the  plaintiff  in  error 
upon  the  ♦practice  of  the  land  depart  [343 
ment  during  a  certain  period,  based  upon  the 
idea  that  the  right  of  entry  ^ven  by  the  statute 
of  additional  lands  was  entirely  personal,  and 
not  assignable  or  transferable.  We  cannot 
give  to  this  practice  in  the  land  office  the  ef- 
fect claimed  for  it  by  the  plaintiff  in  error. 
The  practical  construction  given  to  an  act  of 
Congress,  fairly  susceptible  of  different  con- 
structions, by  one  of  the  executive  departments 
of  the  government,  is  always  entitled  to  the 
highest  respect  and  in  doubtful  cases  should 
be  followed  by  the  courts,  especially  when  im- 
portant interests  have  grown  up  under  the 
practice  adopted  Bate*  Rrfrigeradng  Co,  v. 
'Sulzberger,  157  U.  S.  1, 84  [89: 601,  610];  Unit 
ed  States  v.  Healey,  160  U.  S.  186,  141  [40: 
869.  871].  But  this  court  has  often  said  that 
it  will  not  permit  the  practice  of  an  executive 
department  to  defeat  the  obvious  purpose  of  a 
statute.  In  the  present  case  it  is  our  duty  to 
adjudge  that  the  right  given  by  the  statute  in 
question  to  enter  "additional*'^  lands  was  as- 
signable and  tranferable;  consequently  the  in- 
strument of  writing  given  by  Mary  J.  Hobert- 
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VHa  earned  bf  a  district  HttQrney  hy  lerviaswilb- 
out  special  employmeiit  In  Oetuadloi^  habeas 
corpuB  cases  bruuabt  lo  rcleaae  Cfalneac  eml- 
f  ranta  detained  by  order  of  the  collector  of  the 
port  are  part  o(  the  emoluinentB  of  his  ofBce 
forwbtctabe  muet  account  to  the  Bovemmeoi 
under  U.  8.  Rev.  Stat.  I  BK3. 
[No.  387.] 

Bubmittfd    Hay   I,    1896.     Deeided   May  18. 
1S96. 

APPEAX  Trota  a  Judgment  of  Ibe  Court  of 
Claims  in  favor  of  Sainuc]  G.  Hilborn. 
diatrict  attorney,  aeainst  the  United  States,  For 
$594  60.  fees  or  said  dletricl  aitorney,  and  dis- 
niwiDt;  a  couDlerclaim  of  the  deCendact.  The 
appellant  claimed  Ihat  the  judgment  of  the 
«outt  in  bis  favor  should  have  beeo  for  ■  large 
■urn.     Judgment  ajjlrmed. 

Statement  bv  Mr.  Justice  Brown: 
843]  •This  was  a  pelilion  by  the  district  at- 
torney for  the  district  of  California  for  certain 
Jeea  for  services  rendered  by  direction  ot  the 
Attorney  General,  Id  connection  with  various 
llabeaa  corpus  cases  of  Chinamen  desirins  [o 
antertbis  country:  the  tola!  amount  of  di«atlon- 
■ocea  in  this  connection  beingin  the  vicinity  of 
t7.IK)0.  DefendantB  filed  a  counterclaim  for 
moneys  claimed  lo  be  erroneously  and  illegally 
anoved  and  paid  by  the  accountine  offlcers  of 
theTreoBury  Depnrtmect  in  the  buid  of  |1»30, 
la  excess  of  the  fees  and  compensation  pre- 
•cribed  by  law. 

In  this  connection  the  court  of  claims  made 
K  flodloK  of  facts  to  the  effect  that  the  claim- 
Ut  appeared  and  reeistcd  certain  ptoceedinca 
In  case*  prosecuted  in  tbe  proper  court  of  the 
United  Slates,  wherein  writs  of  hat>eas  corpus 
bad  been  issued  on  behalf  of  subjects  of  Ibe 
XmperoT  of  China,  to  masters  of  certain  vessels 
arriTlng  at  tbe  port  of  San  Francisco,  by  whom 
periont  were  detained  by  order  of  tlie  collector 
of  said  port,  acting  under  color  al  the  autbor- 
tty  of  the  act  of  Congress  of  Mav  6.  1382  {%i 
SUI.  at  L.  68),  and  of  July  6.  1884  (23  Stat,  at 
It.  115).  Judgment  was  rendered  without  a 
juiy  in  each  case.  Fur  these  services,  the 
JDOge,  upon  approving  claimanl's  accounts. 
nnder  tbe  act  of  February  S3,  1875,  taxed  and 
allowed  him  an  assimilated  fee  of  ^10  in  encb 
caie,  certified  It  to  be.  a  Jusl  and  rensonalile 
eompensiition.aud  that  it  had  been  assimilnled 
to  such  fee  as  is  prescribed  by  U.  S.  Rev,  Stat. 
%  824,  for  similar  services  In  cases  in  nbich  the 

SOT^—At  (0  txtra  juii  or  comptntation  lo  nlUcfrt, 
met  oote  to  United  StaiM  v.  IlBcdaalel,  St  HI. 
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questioned  upon  this  appeal,  and  resulted  in  a 
judi,'menl  in  favor  of  the  peliiiouer  for  (504.60 
and  a  dismissal  of  Ihe  counterclaim.  From 
Ibis  judgment  petitioner  appealed,  assigning 
us  error  that  tbe  court  of  claims  erred  in  hold- 
ing that  the  assimilated  Fees,  earned  by  him  in 
reaistingthe  habeas  cor pua  proceedings,  were 
to  be  Included  in  his  emolument  return  or 
counted  in  making  up  bis  maximum  compen 
sulion,  and  that  the  judgment  of  the  court 
should  have  been  for  the  sum  of  48.330. 

Main.  CIia,rlea  King   and  Williaiin  B. 
King  for  appellant, 

Mr.  J.  E.  Dodge,  Assistant  Attorney  Oen' 

eral,  for  appellee. 


Mr.  Juslice  Brown  delivered  the  Opinion  of 

the  court: 

The  only  question  pre.feoted  by  this  appeal 
is  whether  the  assimilated  fee  of  $10  allowed 
by  ihc  court  lo  the  disirici  attorney  for  bis 
scrviees  in  defending  a  large  ouuiberofbatMaa 
corpus  ca^cs.  broucul  lo  release  from  tbe  cus- 
tody ot  ma-ters  of  vessels  ceiluin  Chinese  cmi- 
cranis,  whom  the  collector  of  the  port  had  or- 
dered dcluined,  should  !«  accounted  for  by 
him  in  ihe  returns  made  by  him  to  the  govern- 
ment, otthe  fees  and  emolunientaof  bis  office. 
No  showing  tvaa  made  of  any  Sjvclal  eaiploy- 
ment  of  the  district  attorney  in  these  ca'-es. 
cither  by  the  court  or  by  the  Attorney  Gen- 
eral, or  aby  other  nfScen  and  appatenily  bis 
sppenraocc  for  the  United  I^lalcs,  and  bis  de- 
fense of  these  proceedings,  were  construed  ui 
a  pro|)er  part  of  bis  duties  as  district  altotncy. 
and  were  voluntary.  The  question  is  whether 
these  services  mere  so  far  a  part  of  the  official 
duties  of  the  dislrict  attorney  as  to  requite  liim 
lo  make  return  lo  Ibe  gnverbmeat  of  tbe  fees 
earned  therefor  as  emolunicnls  of  bis  office, 
within  Ibe  meaning  of  U.  S.  Rev.  Stat.  ^  833, 
which  directs  the  district  attorney  to  make  a 
return  on  tbe   1st  days  ot  January  and  Jul^ 


ir  of  all  fees  and  emoluments  of  bis 


fees  andcompeitsiilion  allowed  todistrict  ai  . 
neys  by  §  835"  (a  percentage  upon  moneys  col- 
lected in  suits  under  the  revenue  laws)  "and 
S82T'  (compensalioocerliOed  by  the  court  and 
approved  by  the  Secretary  of  the  Treasury  Inac- 
tions agnlosi  otiicers  of  the  revenue).  "All 
Other  fees,  clinrges,  and  emoluments  to  wblch 
a  district  allorney  or  a  marshal  may  be  enii- 
lied,  by  reason  of  tbe  discharge  of  (be  duties 
of  Ilia  oftlcc,  as  now  or  hereafter  presrrilicd  by 
law.  or  in  any  ease  in  wbicb  (be  United  Stales 
will  be  boutid  by  Ihe  judgment  rendered  iberc- 
In,  whether  prescribed  by  statute  or  allowed  by 
a  court,  or  any  judge  thereof,  shall  be  included 
in  the  'semiannual  return  required  of  [345 
said  ofbceis  by  Ibe  preceding  section." 

In  dctermiDing  whether  the  fees  in  ibese  rases 
were  eiirned  by  reason  of  tbe  discbarge  of  the 
duties  of  bis  olBce,  we  are  referred  to  S  771,  In 
which  It  Is  enacted  that  "It  shall  be  the  duly 
of  every  district  attorney  to  prosecute,  in  bis 
diatrict,  all  dejlnqueals  For  crimes  and  oSensea 
cognizable  tinder  Uie  auibodty  of  the  United 
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States,  and  all  civil  actions  in  which  the  United 
States  are  concerned,  and,  unless  otherwise  in- 
•tructed  by  the  Secretair  of  the  Treasury,  to  ap- 
pear in  behalf  of  the  defendants  in  all  suits  and 
groceedings  pending  in  his  district  against  col- 
ictors  or  other  officers  of  the  revenue  for  any 
act  done  by  them  or  for  the  recovery  of  any 
money  exacted  by  or  paid  to  such  officers,  and 
by  them  paid  into  the  treasury." 

It  is  argued  by  the  petitioner  in  this  connec- 
tion that  these  fees  were  earned,  not  in  the 
prosecution,  but  in  the  defense,  of  civil  actions 
in  which  the  United  States  were  concerned, 
and  as,  at  the  time  when  this  statute  was  oriei- 
nallv  enacted,  the  United  States  could  not  be 
suea  in  the  circuit  or  district  courts,  it  was 
never  contemplated  that  the  district  attorney 
would  be  called  upon  to  defend  the  United 
States,  except,  of  course,  in  suits  against  of- 
ficers of  the  revenue;  and  hence  that  the  law 
only  imposed  on  him  the  duty  of  prosecuting 
suits  in  which  the  United  States  were  concerned 
as  a  party  plaintiff.  This  precise  question, 
however,  was  considered  and  passed  upon  by 
this  court  in  United  States  v.  Smith,  158  U.  8. 
846  [89: 1011],  in  which  we  held  that  the  fact 
that  the  government  was  interested  as  defend- 
ant in  some  of  the  cases  in  which  fees  were 
claimed  was  immaterial,  and  that  the  words 
Vto  prosecute  all  civil  actions"  were  not  to  be 
interpreted  in  any  technical  sense,  but  should 
be  construed  as  covering  any  case  in  which 
district  attorneys  are  employed  to  prosecute 
the  interests  of  the  government,  whether  such 
interests  be  the  subject  of  attack  or  defense. 
We  only  desire  to  add  in  this  connection  that 
it  would  require  a  strong  case  to  show  that 
services,  for  which  the  district  attorney  is  en- 
titled to  charge  the  government  a  fee.  are  not 
also  services  for  the  earnings  of  which  he 
d4:6]*shonld  make  return  to  the  government 
in  his  emolument  account.  In  §  834  there  are 
two  express  exceptions  to  this  rule,  and  the  im- 
plication from  these  is  that  no  others  should  be 
permitted.  We  do  not  mean  to  say  that  there 
may  not  possibly  be  others,  but  we  think  it 
should  appear  by  a  clear  inference  that  they 
were  not  intendei(i  to  be  included.  The  gov- 
ernment can  only  be  called  upon  to  pay  for 
services  earned  by  the  district  attorney  in  his 
official  capacity,  and  for  the  fees  earned  in  the 
performance  of  these  services  he  should  ac- 
count to  the  government  in  his  fee  and  emolu- 
ment returns,  unless  there  be  some  express  ex- 
ception taking  them  out  of  the  general  rule. 

The  judgment  of  tJie  court  below  is  therefore 
affirmed. 

Mr.  Justice  Field  took  no  part  in  the  con* 
sideration  of  this  case. 


THE  STEAMER  COQUITLAM,  etc., 
ThomabEarle,  and  Union  Steamship  Com- 
PANT,  Claimants,  Appts., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  846-363.) 

Jurisdiction  of  circuit  court  of  appeals. 

The  district  court  of  Alaska  is  to  be  regarded 
•s  the  supreme  court  of  that  territory  within  the 


meaning  of  the  aotof  March  8,  1801,  1 18,  and  of 
the  order  of  this  court  assign intr  Alaska  to  the 
ninth  circuit;  and  the  decree  of  the  district  court 
of  Alaslca  is  subject  to  review  bj  the  circuit 
court  of  appeals  of  that  circuit. 

[No.  804.] 

Submitted  April  tO,  1896.    Decided  May  18, 

1896. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  as  to  its  jurisdiction  to  entertain 
an  appeal  from  a  decree  of  the  District  Court 
of  Alaska.    Jurisdiction  affirmed. 

For  case  in  district  court,  see  57  Fed.  Rep. 
706. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  G.  Struve,  J«  B.  Allen* 
Maurice  McMicken»  E.  C.  Hiifi^hes* 
Calderon  Carlisle*  James  Hamilton 
Lewis,  J,  A.  Stratton,  and  L,  C.  Oilman 
for  appellants. 

Mr.  Holmes  Conrad*  Solicitor  Qeneral, 
for  appellee. 

*Mr.  Justice  Harlan  delivered  the  [347 
opinion  of  the  court: 

This  is  a  suit  in  admiralty  brought  by  the 
United  States  in  the  district  court  of  Alaska 
for  the  forfeiture  of  the  steamer  Coquitlam, 
because  of  an  alleged  violation  of  the  revenue 
laws  of  the  United  States. 

A  decree  having  been  rendered  for  the 
United  States  on  the  18th  day  of  December, 
1803,  an  appeal  was  prosecuted  to  the  circuit 
court  of  appeals  for  the  ninth  circuit. 

By  the  6th  section  of  the  act  of  March  8, 
1891,  chap.  617,  the  circuit  courts  of  appeals 
are  given  jurisdiction  to  review  by  appeal  or 
writ  of  error  the  "final  decision  in  the  district 
court  and  the  existing  circuit  courts  in  all 
cases"  other  than  those  provided  for  in  the  5th 
section  of  the  act,  * 'unless  otherwise  provided 
by  law."  And  by  the  15th  section  of  the  same 
act  it  is  declared:  "That  the  circuit  court  of 
appeal  in  cases  in  which  the  judgment  of  the 
circuit  courts  of  appeal  are  made  final  by  this 
act  shall  have  the  same  appellate  jurisdiction, 
by  writ  of  error  or  appeal,  to  review  the  judg- 
ments, orders,  and  decrees  of  the  supreme 
courts  of  the  several  territories  as  by  this  act 
they  may  have  to  review  the  Indgments,  or- 
ders, and  decrees  of  the  district  courts  and 
circuit  courts;  and  for  that  purpose  the  several 
territories  shall,  bv  orders  of  the  supreme 
court  to  be  made  from  time  to  time,  be  as- 
signed to  particular  circuits."  26  Stat,  at  L. 
8^,  830.  In  execution  of  the  duty  imposed 
by  that  section,  this  court,  by  an  order  pro- 
mulgated May  11,  1891,  assigned  the  territory 
of  Alaska  to  the  ninth  judicial  circuit 

The  jurisdiction  of  the  circuit  court  of  ap- 
peals for  the  ninth  circuit  to  hear  and  deter- 
mine this  cause  was  disputed  by  the  United 
St&tcs  upon  these  grounds:  (1)  That  the  dis- 
trict court  of  Alaska  is  not  a  district  court 
within  the  meaning  of  the  6th  section  of  the 
above  act  of  1891,  and  was  not  a  district  court 
belongiDg  to  that  circuit;  (2)  that  the  district 
court  of  Alaska  is  not  a  supreme  court  of  a 
territory  within  the  meaning  of  that  act  and 
the  above  order  or  rule  of  this  court. 

The  cause  is  now  before  us  upon  a  certiil- 
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848]  cate  from  the  'circuit  court  of  appeals 
M  to  its  Jurisdiction  to  entertain  an  appeal 
from  the  decree  of  the  district  court  of  Alaslca. 

By  the  act  of  July  27,  1868.  chap.  278.  the 
laws  of  the  United  States  relating  to  customs, 
commerce,  and  navigation  were  extended  to 
and  over  all  the  mainland,  islands,  and  waters 
of  the  territory  ceded  to  the  United  States  by 
the  treaty  with  Russia  of  March  80, 1867,  so 
far  as  the  same  were  app?icable  thereto.  15 
8tat.  at  L.  240.  The  provisions  of  that  act 
were  reproduced  in  U.  S.  Rev.  Stat.  §§  1954- 
1976,  under  the  title  of  "Provisions  Relating  to 
the  Unorganized  Territory  of  Alaska."  Section 
1957  provides:  '*Until  otherwise  provided  by 
law,ail  violations  of  this  chapter.and  of  the  sev- 
eral laws  hereby  extended  to  the  territory  of 
Alaska  and  the  waters  thereof,  committed 
within  the  limits  of  the  same,  shall  be  prose- 
cuted in  any  district  court  of  the  United  States 
in  California  or  Oregon,  or  in  the  district 
courts  of  Washington;  and  the  collector  and 
deputy  collectors  appointed  for  Alaska  terri- 
tory, and  any  person  authorized  in  writing  by 
either  of  them,  or  by  the  Secretary  of  the 
Treasury,  shall  have  power  to  arrest  persons 
and  seize  vessels  and  merchandise  liable  to 
fines,  penalties,  or  forfeitures  under  this  and 
the  other  laws  extended  over  the  territory,  and 
to  keep  and  deliver  the  same  to  the  marshal  of 
some  one  of  such  courts;  and  such  courts  shall 
have  original  jurisdiction,  and  mav  take  cog- 
nizance of  all  cases  arising  under  this  act  and 
the  several  laws  hereby  extended  over  the  ter- 
ritory, and  shall  proceed  therein  in  the  same 
manner  and  with  the  like  effect  as  if  such 
cases  had  arisen  within  the  district  or  territory 
where  the  proceedings  are  brouebu" 

By  the  1st  section  of  the  act  of  May  17, 1884, 
chap.  58,  providing  a  civil  government  for 
Alaska,  it  was  declared  that  the  territory  ceded 
to  the  United  States  by  the  treaty  with  Russia 
should  constitute  a  civil  and  judicial  district, 
to  be  organized  and  administered  as  provided 
in  that  act.  The  same  act  established  "a  dis- 
trict court  for  said  district;  with  the  civil  and 
criminal  jurisdiction  of  district  courts  of  the 
United  States  and  the  civil  and  criminal  juris- 
diction of  district  courts  of  the  United  States 
exercising  the  jurisdiction  of  circuit  courts, 
340]and  *such  other  jurisdiction,  not  incon- 
sistent with  this  act,  as  may  be  established  by 
law;  and  a  district  judee  shall  be  appointed  for 
said  district,  who  shall,  during  his  term  of  of- 
fice, reside  therein  and  hold  at  least  two  terms 
of  said  court  therein  in  each  year,"  etc.  28 
Btat.  at  L.  24. 

The  5th  section  provided  for  the  appoint- 
ment by  the  President  of  four  commissioners 
for  the  district  of  Alaska,  who  should  have  the 
Jurisdiction  and  powers  of  commissioners  of 
the  United  States  circuit  courts,  and  exercise 
all  the  duties  and  powers,  civil  and  criminal, 
then  conferred  on  justices  of  the  peace  under 
the  general  laws  of  Oregon,  so  far  as  such 
laws  might  be  applicable  iof  that  district,  and 
not  inconsistent  with  the  laws  of  the  United 
States.  They  were  also  given  jurisdiction, 
subject  to  the  supervision  of  the  district  Judge, 
of  testamentary  and  probate  matters,  powers 
to  grant  writs  of  habeas  corpus,  and  keep  a 
record  of  deeds  and  other  instruments  of  writ- 
ing relating  to  the  title  or  transfer  of  property. 

168  U.& 


The  7th  section  .  declared  that  the  general 
laws  of  Oregon  then  in  force  should  be  the 
law  in  said  district,  so  far  as  the  same  were 
applicable  and  not  in  conflict  with  the  provi- 
sions of  that  act  or  the  laws  of  the  United 
States,  and  that  the  district  court  so  estab- 
lished "shall  have  exclusive  jurisdiction  in  all 
cases  in  equity  or  those  involving  a  question 
of  title  to  land  or  mining  rights  or  the  consti- 
tutionality of  a  law,  and  in  all  criminal 
offenses  which  are  capital."  From  the  judg- 
ment of  a  commissioner  in  civil  or  criminal 
cases  of  a  particular  kind  a  right  of  appeal 
was  given  to  the  district  court.  Further,  that 
"writs  of  error  in  criminal  cases  shall  issue  to 
the  said  district  court  from  the  United  States 
circuit  court  for  the  district  of  Oregon  in  the 
cases  provided  in  chapter  one  hundred  and 
seventy-six  of  the  laws  of  eighteen  hundred 
and  seventy-nine;  and  the  jurisdiction  thereby 
conferred  upon  circuit  courts  is  hereby  given 
to  the  circuit  court  of  Oregon.  And  the  final 
judgments  or  decrees  of  said  circuit  and  dis- 
trict court  may  be.  re  viewed  b^  the  Supreme 
Court  of  the  United  States  as  in  other  cases." 
28  Stat,  at  L.  24-26.  By  the  act  of  1879 
referred  to.  the  circuit  courts  for  each  judicial 
district  were  given  jurisdiction  "of  writs  of 
error  in  'all  criminal  cases  tried  before  [350 
the  district  court  where  the  sentence  is  impris- 
onment, or  where,  if  a  fine  only,  the  fine  shall 
exceed  the  sum  of  $800."  20  Stat  at  L.  854, 
chap.  176,  §  1. 

Referring  to  these  and  the  other  provisions  of 
the  above  act  of  1884.  it  was  held  in  Me  A  Uister  v. 
United  States,  141  U.  S.  174, 179  [85:  698,  695], 
that  "the  district  court  for  Alaska  was  invested 
with  the  powers  of  a  district  court  and  a  cir- 
cuit court  of  the  United  States,  as  well  as  with 
general  jurisdiction  to  enforce  in  Alaska  the 
laws  of  Oregon,  so  far  as  they  were  applicable 
and  were  not  inconsistent  with  the  act  and  the 
Constitution  and  laws  of  the  United  States." 
See  also  Ex  parte  Cooper,  148  U.  S.  472,  494 
[86:  232,  239]. 

The  act  of  March  8, 1891,  chap.  517,  created 
in  each  circuit  a  circuit  court  of  appeals.  26 
Slat,  at  L.  826. 

The  4th  section  provides:  "That  no  ap- 
peal, whether  by  writ  of  error  or  otherwise, 
shall  hereafter  lie  taken  or  allowed  from  any 
district  court  to  the  existing  circuit  courts,  and 
no  appellate  jurisdiction  shall  hereafter  be  ex- 
ercised or  allowed  by  said  existing  circuit 
courts,  but  all  appeals  by  writ  of  error  or 
otherwise  from  said  district  courts  shall  only 
be  subject  to  review  In  the  Supreme  Court  of 
the  United  States  or  in  the  circuit  court  of  ap- 
peals hereby  established,  as  is  hereinafter  pro- 
vided, and  the  review,  by  appeal,  by  writ  of 
error,  or  otherwise,  from  the  existing  circuit 
courts, .«liall  be  had  only  in  the  Supreme  Court 
of  the  United  States  or  in  the  circuit  courts  of 
appeals  hereby  established  according  to  the 
provisions  of  this  act  regulating  the  same;** 
the  5th  section,  that  "appeals  or  writs  of  error 
may  be  taken  from  the  district  courts  or  from 
the  existing  circuit  courts  direct  to  the  Supreme 
Court"  in  certain  enumerated  ca^es;  the  6th 
section,  "that  the  circuit  courts  of  appeals  es- 
tablished by  this  act  shall  exercise  appellate 
jurisdiction  to  review  by  appeal  or  by  writ  of 
error  final  decision  in  the  district  court  and  the 
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existing  circuit  courts  Id  all  cases  other  than 
those  provided  for  in  the  preceding  section  of 
this  act,  unless  otherwise  provided  by  law." 
The  15th  section,  we  have  seen,  gives  the  circuit 
courts  of  appeals,  in  cases  in  which  their  judg- 
351]meut8  are  final,  *the  same  Jurisdiction  to 
review  the  judgments  of  the  supreme  courts  of 
the  territories  assigned  to  the  respective  circuits 
as  they  have  **to  review  the  judgraents,orders, 
and  decrees  of  the  district  courts  and  circuit 
courts. " 

The  district  and  circuit  courts  mentioned  in 
the  act  of  1891,  and  whose  final  judgments 
may  be  reviewed  by  the  circuit  courts  of  ap 
peal,  manifestly  belong  to  the  class  of  courts 
for  which  provision  is  made  in  the  third  article 
of  the  Constitution,  namely:  constitutional 
courts,  in  which  the  judicial  power  conferred 
by  the  Constitution  on  the  general  government 
can  be  deposited,  and  the  judges  of  which  are 
entitled,  by  the  Constitution,  to  receive  at 
stated  times  a  compensation  for  their  services 
that  cannot  be  diminished  during  their  contin- 
uance in  office,  are  removable  from  office  only 
by  impeachment,  and  hold,  beyond  the  power 
of  Congress  to  provide  otherwise,  during  good 
belmvior.  American  Ins.  Co.  v.  S56  Bales  of 
Cotton,  26  U.  S.  1  Pet.  511,  546  [7;  242.  256J; 
Denhcr  v.  Porter,  50  U.  8.  9  How.  235,  242 
(13:  119,  122];  Clinton  v.  Englehrecht,  80  U.  8. 
18  Wall.  434,  447  [20:  659.  t563];  HombuckU  v. 
Tooiuhft,  85  U.  8.  18  Wall.  648.  655  [21:  966. 
96yj;  Good  V.  Martin,  95  U.  8.  90,  98  [24:  341, 
844  J;  Reynolds^.  United  States,  98  U.  8.  145, 
154  [25:  244.  246];  Tlie  City  of  Panama  v. 
Phelps,  101  U.  8.  453,  465  [25:  1061,  1065]. 
And  it  was  adjudged  in  McAllister  v.  United 
States,  141  U.  8.  174,  181  [35:  693.  6951,  that 
the  district  court  established  in  Alaska,  al- 
though invested  with  the  civil  and  criminal 
iurisdiclion  of  a  district  court  of  the  United 
States,  was  a  legislative  court,  created  **in  vir- 
tue of  the  general  right  of  sovereignty  which 
exists  in  the  government,  or  in  virtue  of  that 
clause  which  enables  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  belonging  to  the  United  States."  It 
was  because  the  Alaska  court  was  of  the  latter 
class  that  we  held  in  McAllister  v.  United 
States,  141  U.  8.  174  [35:  693],  that  the  judge 
of  the  district  court  of  that  territory  could  be 
suspended  from  office  by  the  President  under 
the  authority  conferred  by  U.  8.  Rev.  Stat. 
§  1768. 

It  necessarily  results  that  the  circuit  court  of 
appeals  for  the  ninth  circuit  cannot  review  the 
final  judgments  or  decrees  of  the  Alaska  court 
in  virtue  of  its  appellate  jurisdiction  over  the 
district  and  circuit  courts  mentioned  in  the  act 
of  March  3,  1891. 

352]  *But  we  are  of  opinion  that  such  appel- 
late jurisdiction  may  he  exercised  in  virtue  of 
the  general  authority  conferred  by  the  15th  sec- 
tion of  the  act  of  1891  upon  the  circuit  court  of 
appeals  to  review  the  juagments  of  the  supreme 
court  of  any  territory  assigned  to  such  circuit 
by  this  court.  That  act  was  necessarily  so  in- 
terpreted by  this  court  when,  by  its  order  of 
May  11.  1891  (189  U.  8.  707).  Alaska  was 
assigned  to  the  ninth  circuit.  Alaska  is  one  of 
the  territories  of  the  United  States.  It  was  so 
designated  in  that  order  and  has  always  been 
00  regarded.    And  the  court  established  by  the 


act  of  1884  is  the  court  of  last  resort  within 
the  limits  of  that  territory.  It  is,  therefore,  fn 
every  substantial  sense  the  supreme  court  of 
that  territory.  No  reason  can  be  suggested 
why  a  territory  of  the  United  States,  in  which 
the  court  of  last  resort  is  called  a  supreme 
court,  should  be  assigned  to  some  circuit  es- 
tablished by  Congress  that  does  not  apply  with 
full  force  to  the  territory  of  Alaska,  in  which 
the  court  of  last  resort  is  designated  as  the  dis- 
trict court  of  Alaska.  The  title  of  the  terri- 
torial court  is  not  so  material  as  its  character. 
Looking  at  the  whole  scope  of  the  act  of  1891. 
we  do  not  doubt  that  Congress  contemplated 
that  the  final  orders  and  decrees  of  the  courts 
of  last  resort  in  the  organized  territories  of  the 
United  States — by  whatever  name  those  courts 
were  designated  in  legislative  enactments — 
should  be  reviewed  by  the  proper  circuit  court 
of  appeals,  leaving  to  this  court  the  assign- 
ment of  the  respective  territories  among  the 
existing  circuits.  The  only  limitation  upon 
the  exercise  of  this  power  by  this  court  is 
found  in  §  18  of  the  act  of  1891,  authorizing 
appeals  and  writs  of  error  to  be  taken  and 
prosecuted  to  the  circuit  court  of  appeals  of 
the  eighth  circuit  from  the  decisions  of  the 
United  States  court  in  the  Indian  territory. 
But  this  exception  rests  upon  grounds  pecu- 
liarly applicable  to  the  Indian  territory,  because 
of  the  character  of  its  population,  and  its  re- 
lation to  the  eighth  circuit,  and  does  not  at  all 
militate  against  the  conclusion  that  Congress 
meant  by  the  words  *'the  supreme  courts  of 
the  several  territories,"  in  the  15th  section  of 
the  act  of  1891,  the  highest  courts  or  the  courts 
of  last  resort  in  the  territories,  *b^  whatr353 
ever  name  they  happen  to  be  designated  in  the 
acts  creating  them. 

Our  answer,  therefore,  to  the  question  cer- 
tified is,  that  the  district  court  of  Alaska  is  to 
be  regarded  as  the  supreme  court  of  that  ter- 
ritory within  the  meaning  of  the  15th  section 
of  the  act  of  March  8,  1891.  and  of  the  order 
of  this  court  assigning  Alaska  to  the  ninth  cir- 
cuit: and  consequently  that  the  decree  of  the 
district  court  of  Alaska  is  subject  to  review  by 
the  circuit  court  of  appeals  of  that  circuit. 


TEXAS  &  PACIFIC  RAILWAY  COM- 
PANY,  Plff.  in  Err., 

V. 

MAY  GENTRY  kt  al. 

(Sees.  0.  Reporter's ed.  353-868.) 

Jurisdictional  amount— final  decree — initmc- 
Xion  to  jury— safety  of  appliances  and  con- 
tributory  negligence—presumption — questions 
for  jury. 

1.  A  Judgment  by  a  Federal  oirouit  court  in  an 
action  for  death  under  the  Texas  statutes,  al- 
tbouflrh  the  recovery  is  by  the  Jury  apportioned 
amonff  different  persons,  is  not  separate  and  dis- 
tinct in  favor  of  each  of  them,  but  is  an  entirety 

NOTB.— As  to  iwriisdicUan  of  Uniled  States  Su- 
prtmt  Court  dependent  on  amount;  inlerest  added 
to  give  jurisdidion;  hou>  value  of  thing  demanded 
may  be  shown;  what  cases  reviewable  without  regard 
to  sum  in  controversy^-raee  note  to  Gordon  v.  Og- 
1  den,  7:S08. 
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for  the  pnrpote  of  determlDioflr  the  amouDt  io 
controveiBy  for  review  by  the  supreme  oourt. 

iL  A  decree  hj  a  ciroutt  oourt  of  appeals  afflrmin  g 
a  decree  of  a  circuit  court  without  specifying  the 
■am  for  which  it  is  rendered  is  final  for  the  pur- 
poeee  of  a  writ  of  error. 

i.  Where  the  eTldenoe  authorized  a  peremptory 
lostruction  that  the  deceased  was  killed  by  being 
run  over  by  a  flat  car  attached  to  one  of  defend- 
ant*8  enfrines,  it  was  not  error  for  the  trial  court 
to  instruct  the  jury  to  that  effect. 

4.  The  reasonable  safety  of  a  road  engine  and  flat 
car  for  switching  purposes,  and  the  question  of 
contributory  negligence  on  the  part  of  a  railroad 
employee  killed  thereby  whiie  crossing  a  track, 
are  queetions  for  the  Jury. 

iu  The  preramption  is  that  a  railroad  employee 
who  was  kilied  at  night  by  a  flat  car  in  front  of 
mn  engine  when  crossing  a  track  did  not  expose 
himself  recklessly,  but  did  look  and  listen  for 
coming  trains. 

0.  When  a  irl ven  state  of  facts  is  such  that  reason- 
able men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the  de- 
termination of  the  matter  is  for  the  jury. 

[No.  258.] 
Argued  April  £9, 1896.    Decided  May  18,  1896- 

PI  BRROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  Judgment  of  that  court  atfirmin^  the 
judgment  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  in 
favor  of  the  plaintiffs,  May  Gentry  et  al,, 
against  the  Texas  &  Pacific  Railway  Company, 
defendant,  for  damages  by  reason  of  the  neg- 
ligence of  the  defenaant  resulting  in  the  death 
of  Louis  D.  Gentry.  There  was  also  a  motion 
to  dismiss.  Motwn  to  dismies  denied,  and 
judgment  affirmed. 

See  same  case  below,  57  Fed.  Hep.  422. 

The  facts  are  stated  in  the  opinion. 

Me$9r9,  John  F.  Dillon,  Winslow  8. 
Pierce,  and  David  D.  Duncan,  for  plaintiff  in 
error: 

Plaintiffs  utterly  failed  to  prove  that  Gentry 
was  killed  by  a  flat  car,  coupled  in  front  of  a 
locomotive,  as  they  alleged  in  their  petition, 
or  that  his  death  was  due  to  anv  negligence  of 
the  defendant.  The  court  should  have  di- 
rected a  verdict  for  defendant. 

Wakelin  v.  London  iSt  8.  W,  R.  Co.  L.  R.  12 
App.  Cas.  41;  Missouri  P.  R.  Co.  v.  Porter,  78 
Tex.  804. 

The  only  possible  way  to  construct  a  theory 
of  the  case  which  would  entitle  plaintiffs  to 
recover  is  to  deduce  one  presumption  from  an- 
other, and  this  the  law  will  not  permit.  Law- 
son,  Presumptive  Ev.  rule  118,  p.  569^  Whert 
there  is  no  eyewitness  proof  of  negligence  on 
part  of  a  railroad  company,  and  of  care  on 
part  of  a  person  killed  at  a  crossing,  the  facts 
may  be  established  by  circumstances  (Lehigh 
VaiUy  R  Co.  v.  BaU,  61  Pa.  861).  but  the  cir- 
cumstances themselves  must  be  shown  by  di- 
rect evidence,  and  cannot  be  inferred  from 
oiper  circumstances.    It  is  not  admissible  to 


go  into  the  domain  of  conjecture  and  to  pile 
one  presumption  upon  another. 

Philadelphia  City  Pass.  R.  Co.  v,  Uenrice, 
92  Pa.  431,  37  Am.  Rep.  699;  United  8taUi  v. 
Rose,  92  U.  S.  284  (23:  708);  Douglass  v.  Mitok- 
ell,  35  Pa.  440. 

It  was  the  duty  of  the  trial  court  to  instruct 
the  jury  to  render  a  verdict  for  the  defendant, 
as  requested  by  the  defendant,  and  the  court 
erred  m  submitting  the  case  to  the  jury. 

Merchants*  Nat,  Bank  v.  8tate  Nat.  Bank, 
77  U.  S.  10  Wall.  687  (19: 1015);  Quebec  8.  8. 
Co.  V.  Merchant,  188  U.  8.  875  (88:  656); 
Pleasants  v.  Font,  89  U.  B.  22  WaU.  120  (23: 
782);  Parks  v.  Ross,  52  U.  8.  11  How.  862  (18: 
730);  JScfiuchardt  v.  Allen,  68  U.  8.  1  WaU.  859 
(17:  642):  Randall  v.  Baltimore  d  0.  R.  Co.  109 
U.  8.  478.  482  (27: 1003,  1005);  Marion  County 
Comrs.  V.  Clark,  94  U.  8.  278,  284  (24:  59.  61); 
DelavKtre,  L.  <fe  W.  R.  Co.  v.  Converse,  139  U. 
8.469(35:213). 

The  oourt  clearly  erred  in  Instructing  the 
juiy  that  there  was  no  dispute  as  to  the  cause 
of  Gentry's  death,  and  in  allowing  testimony 
to  be  introduced  on  the  same  assumption. 

8econd  Nat.  Bank  v.  Hunt,  78  U.  8. 1 1  Wall 
391,  394  (20:  190,  191);  Washington  dt  O.  R. 
Co.  V.  Gladmon,  82  IJ.  8.  15  Wall.  401,  409 
(21: 114,  116). 

The  court  erred  in  refusing  to  instruct  the 
jury  that  it  was  incumbent  upon  Gentry  to 
"look  and  listen"  for  the  approach  of  the 
switcb  engine  before  crossing  the  railway  track. 

Chicago,  R.  L  <&  P.  R.  Co.  v.  Houston,  95 
U.  8.  697  (24:  542);  8chofUld  v.  Chicago,  M.  eft 
St  P.  R.  Co.  114  U.  8.  615  (29:  224);  Aerkfets 
V.  Humphreys,  145  U.  8.  418  (86:  758;;  Balti- 
more &  0.  R.  Co.  V.  Griffith,  159  U.  8.  608  (40: 
274);  Houston  <ft  T.  C.  R.  Co.  v.  8mith,  52  Tex. 
185;  Qalveston,  H.  d  8.  A.  R  Go,  v.  Bracken, 
69  Tex.  71;  Houston  <fe  T.  0.  R.  Co,  v.  Rich- 
ards, 59  Tex.  373;  Galveston,  K  db8,A.RCo. 
V.  Chambers,  73  Tex.  296;  Missouri  P.  R.  Co, 
V.  Porter,  73  Tex.  304;  International  eft  G.  N, 
R.  Go.  V.  Garcia,  75  Tex.  588;  Sabine  <ft  E. 
T,  R.  Co.  V.  Dean,  76  Tex.  78. 

The  court  erred  in  refusing  to  instruct,  at 
defendant's  request,  that  an  employee  is 
charged  with  notice  of  the  dangers  Incident  to 
his  occupation,  and,  in  effect,  charging  the 
jury  that  "full  knowledge"  only  by  the  em- 
ployee of  defective  apparatus  exonerates  the 
employer  from  liability  for  injuries  caused  by 
such  apparatus. 

Tuttle  V.  Detroit,  G.  H.  db  M.  R.  Co.  122  U. 
8.  189  (30: 1114);  CofniC  v.  Union  P.  R.  Co.  188 
U.  S.  370  (33:  651);  Washington  eft  G.  R.  Co.  v. 
McDade,  135  U.  S.  554(34:235);  Bunty.  Sierra 
Butte  Gold  Min.  Co.  188  U.  6.  488  (34: 1081); 
Koliny.  McNulia,  147  U.  8.  238(87: 150);  QaU 
veston,  H.  dt  S.  A.  R.  Co.  v.  Drew,  59  Tex.  10, 
46  Am.  Rep.  261;  Galveston,  H.  db  8.  A.  R, 
Co.  V.  Lempe,  59  Tex.  19-24;  Texas  db  P.  R 
Co.  V.  Bradford,  66  Tex.  782,  59  Am.  Rep.  739; 
Gulf,  C,  <ft  8.  F.  R.  Co.  V.  Donnelly.  70  Tex. 
378;  Missouri  P.  R.  Co.  v.  Somers,  71  Tex.  700; 


As  to  what  is  **nnal  decree*^  or  judgment  of  state  or 
sUier  court  from  which  appeal  lies,  see  note  to  Gib- 
bons ▼.  Ogden,  6:  SOt, 

As  to  questions  of  law  and  fact  for  court  or  jury  in 
eivQ  and  criminal  eases,  see  note  to  King  v.  Dela- 
ware Ins.  Co.  8:166w 
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As  to  freedom  of  plaintiff  from  eontribulory  neg^ 
ligence  necessary  to  entitle  him  to  recover^  see  note 
to  Stokes  V.  Saltonstall,  10: 115. 

As  to  care  and  precaution  necessary  in  crossing 
a  raUroad  track,  see  note  to  Continental  Improv. 
Go.  V.  Stead.  24:  403. 
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Bogers  v.  Galteston  City  R.  Co,  76  Tex.  502; 
Bt.  Loui$,  A.  <fe  T.  R.  Co.  ▼,  Lemmon,  88  Tex. 
143. 

Messrs,  R.  C.  Garland*  A.  H,  Garland, 
aod  Chas.  I.  Evans,  for  defendants  in  error: 

Where  there  is  uncertainty  as  to  the  exis- 
tence of  either  negligence  or  contribulory  neg- 
ligence, the  question  is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  jury. 

Richmond  <&  D,  R.  Co.  v.  Poicers,  149  U.  8. 
43  (87:  642). 

If  different  minds  might  honestly  draw  dif- 
ferent conclusions  from  them,  the  case  should 
pro|)erly  be  left  to  the  jury. 

Siovx  Citv  dbSt.  P.  R.  Co.  v.  Stout,  84  U.  S. 
17  Wall.  657  (21:  746);  Paulinq  v.  United  States, 
8  U.  S.  4  Cranch,  219  (2:  601);  Pennsyltania 
Canal  Co.  v.  Rentlep,  QeFa.  81;  MeCuilvY. 
Clarke,  40  Pa.  399,  bO  Am.  Dec.  584;  West 
Chester  d-  P.  R.  Co.  v.  McElttee,  67  Pa.  816; 
PennsyltaniaR.  Co.  v.  Barnett,  59  Pa.  264.  98 
Am.  Dec.  846;  Crissey  v.  Bestonville,  M.  &  F. 
Pass.  R,  Co.  75  Pa.  86:  Philadelphia  City  Pass, 
R.  Co.  ▼.  Hassard,  75  Pa.  376. 

The  duty  of  the  master  in  furnishing  ma- 
chinery or  appliances  is  measured  by  the  same 
rule  of  ordinary  care  as  in  other  matters. 

vVhittaker's  Smith,  Neg.  126;  Wabash  R.  Co. 
▼.  McDanicls,  107  U.  8.  454  (27:  605);  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  8.  408  (86:  485). 

The  jury  having  passed  upon  these  questions, 
as  it  undoubtedly  was  their  province  to  do, 
this  court  will  not  attempt  to  review  their 
conclusions. 

Hepburn  v.  Df{Bots,  87  U.  8.  12  Pet.  876  (9: 
1128);  BiUY.  Portland  db  R  R.  Co.  55  Me.  438, 
92  Am.  Dec.  601:  International  <fc  O.  J^.  R,  Co. 
▼.  Uimie,  82  Tex.  625. 

The  burden  of  proof  was  upon  the  defend- 
ant to  show  the  contributory  negligence  on  the 
part  of  the  deceased  that  would  exonerate  it 
from  liability  for  his  death,  and  it  must  have 
been  proved  by  a  preponderance  of  the  evi- 
dence. 

Hough  V.  Texas  d  P.  R.  Co.  100  U.  S.  213 
(25:  612);  Northern  P.  R.  Co.  ▼.  Mares,  123  U. 
8.  710  (31:  296);  Kddy  v.  Wallace,  1  C.  C.  A. 
440,  4  U.  8.  App.  264;  Davies  ▼.  Mann,  10 
Hees.  &  W.  546;  Inland  d  S.  Coasting  Co.  v. 
Tolson,  189  U.  8.  551(85:  270);  Grand  Trunk 
B.  Co.  V.  Ives,  144  U.  8.  429  (86:  493). 

In  the  absence  of  proof  that  the  deceased 
was  guilty  of  contributory  negligence,  the  jury 
were  authorized  to  infer  the  absence  of  any 
fault  on  the  part  of  the  deceased,  from  the  cir 
cumstances;  and  the  dispositions  of  men  to 
take  care  of  themselves  and  keep  out  of  diffi- 
culty may  properly  be  taken  into  considera- 
tion by  them. 

Washington  &  G.  R.  Co.  v.  Gladmon,  82  U. 
8.  15  Wall.  401  (21:  114). 

The  jury  may  also  take  into  consideration 
the  character  and  habits  of  the  deceased  as 
proved  on  the  trial. 

Northern  C.  R.  Co.  v.  State,  Gets,  81  Md. 
857;  Maryland  C  R.  Co.  v.  Neubeur,  62  Md. 
402;  2  Thomp.  Neg.  1179. 

The  jury  may  apply  the  rule  as  to  what,  in 
their  judgment,  a  man  of  ordinary  prudence 
would  have  done  under  the  attendant  circum- 
stances. 

.Vissouri  P.  R.  Co.  ▼.  Lu,  70  Tex.  501;  John 
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son  V.  Hudson  River  R.  Co.  20  N.  Y.  05;  Ga^ 
V.  Winter,  84  Cal.  168. 

The  essence  of  the  fault  may  lie  in  omission 
or  commission;  and  the  duty  is  dictated  and 
measured  by  the  exigencies  of  the  occasion. 

Wabash  R.  Co.  v.  McDantds,  107  U.  8.  454 
(27:  605);  Baltimore  dt  P.  R.  Go.  y.  Jones,  96 
U.  8.  439  (24:  506). 

Where  the  defendant's  negligence  is  estab- 
lished, and  no  other  proximate  or  efficient 
cause  being  shown,  such  negligence  should  be 
held  to  be  the  sole  proximate  cause  of  the  in- 

Milioaukee  &  St.  P.  R.  Co.  ▼.  Kellogg,  94  U. 
8.  469  (24:  256);  Hepburn  ▼.  DuBois,  37  U.  8. 
12  Pet.  876(9:1123). 

As  there  was  no  witness  to  testify  that  the 
deceased  did  not  stop,  look,  and  listen  before 
attempting  to  cross  the  track,  the  presumption 
is  that  he  did  so. 

Schum  Y.  Pennsylvania  R.  Co.  107  Pa.  8,  52 
Am.  Rep.  468. 

Knowledge  of  the  risk  or  danger  to  which 
he  is  exposed  is  not  to  be  presumed  in  proof 
of  contributory  negligence,  but  must  be 
brought  home  to  the  employee. 

Smith  V.  Peninsular  Car  Works,  60  Mich. 
601;  Colbert  Y.  Rankin,  72  CaL  197;  Gibson  v. 
Pacific  R.  Co.  46  Mo.  163,  2  Am.  Rep.  497; 
Wabash  R.  Co.  v.  McDanids,  107  U.  8.  454 
(27:  605). 

He  has  a  right  to  presume,  without  inquiry 
or  investigation,  that  his  employer  has  dis- 
charged his  duty  in  furnishing  safe  and  proper 
instruments  and  appliances. 

Missouri  P.  B.  Co.  v.  Lehmberg,  76  Tex.  67. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  the  negli- 
gence of  the  defendant  railway  company,  the 
present  plaintiff  in  error,  resulting  in  the  death 
of  Louis  D.  Gentry.  It  was  brought  in  the 
circuit  court  of  Dallas  county.  Texas,  and  was 
removed  into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas  on  the 
petition  of  the  defendant,  a  corporation  created 
under  acts  of  Congress. 

The  deceased  left  surviving  him  his  mother, 
the  plaintiff  Mary  A.  Gentry,  seventy-five  years 
old.  and  dependent  upon  him  for  support;  his 
wife,  the  plaintiff  May  Gentry,  twenty-six 
years  of  age;  and  two  children,  the  plaintiffs 
Olive  Lee  Gentry  and  Thomas  M.  Gentry,  six 
and  two  years  of  age,  respectively. 

By  the  statutes  of  Texas,  in  force  when  the 
alleged  injuries  were  received,  it  was  pro- 
vide: 

*'Art.  2899.  An  action  for  actual  damages 
on  account  of  injuries  causing  the  death  of 
any  person  may  be  brought  in  the  following 
cases:  (1)  When  the  death  of  any  person  is 
caused  by  the  negligence  or  carelessness  of  the 
proprietor,  owner,  charterer,  or  hirer  of  any 
railroad,  steamboat,  stage  coach,  or  other 
vehicle  for  the  conveyance  of  goods  or  passen- 
gers, or  by  the  unfitness,  negligence,  or  care- 
lessness of  their  servants  or  agents.  (2)  When 
the  death  of  any  person  is  caused  by  the  wronxr 
ful  act,  negligence,  unskilfulness,  or  default 
of  another. 
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"Art.  2900.  The  wrongful  act,  negligence, 
careleasDess,  unskilfulness,  or  default  men- 
tioned in  the  preceding  article  must  be  of  such 
a  character  as  would,  if  death  had  not  ensued. 
855]*have  entitled  the  party  injured  to  main- 
Uin  an  action  for  such  injury. 

"Art.  2901.  When  the  death  is  caused  by 
the  wilful  act  or  omission  or  gross  negligence 
of  the  defendant,  exemplary  as  well  as  actual 
damages  may  be  recovered. 

''Art.  2903.  The  action  may  be  commenced 
and  prosecuted,  although  the  death  shall  have 
been  caused  under  such  circumstances  as 
•mounts  in  law  to  a  felony,  and  without  re- 
gard to  any  criminal  proceeding  that  may  or 
may  not  be  had  in  relation  to  the  homicide. 

"Art  2908.  The  action  shall  be  for  the  sole 
and  exclusive  benefit  of  the  surviving  hus- 
band, wife,  children,  and  parents  of  the  person 
irhoae  death  shall  have  been  so  caused,  and 
the  amount  recovered  therein  shall  not  be 
liable  for  the  debts  of  the  deceased. 

"Art.  2904.  The  action  may  be  brought  by 
all  of  the  parties  entitled  thereto,  or  by  any 
one  or  more  of  them  for  the  benefit  of  all. 

"Art  2905.  If  the  parties  entitled  to  the 
bendHt  of  the  action  shall  fail  to  commence  the 
aame  within  three  calendar  months  after  the 
death  of  the  deceased,  it  shall  be  the  duty  of 
the  executor  or  administrator  of  the  deceased 
to  commence  and  prosecute  the  action,  unless 
requested  by  all  of  the  parties  entitled  thereto 
not  to  prosecute  the  same. 

"Art  2906.  The  action  shall  not  abate  by  the 
death  of  either  party  to  the  record  if  any  person 
entitled  to  the  benefit  of  the  action  survives.  If 
tib^  plaintiff  die  pending  the  suit,  when  there  is 
only  one  plaintiff,  some  one  or  more  of  the  par- 
ties entitled  to  the  money  recovered  may,  by  or- 
der of  the  court,  be  made  plaintiff,  and  the  suit 
be  prosecuted  to  judgment  in  the  name  of  such 
plaintiff  for  the  benefit  of  the  persons  entitled. 

"Art  2907.  If  the  sole  plaintiff  die  pending 
the  suit,  and  he  is  the  only  party  entitled  to  the 
money  recovered,  the  suit  shall  abate. 

"Art.  290a  If  the  defendant  die  pending  the 
miit  his  executor  or  administrator  may  be 
made  a  party,  and  the  suit  be  prosecuted  to 
350]  judgment  as  though  such  ^defendant 
had  continued  alive.  The  judgment  in  such 
ctae,  if  rendered  in  favor  of  the  plaintiff,  shall 
be  paid  in  due  course  of  administration. 

"Art.  2909.  The  jury  may  give  such  dam- 
ages as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death;  and  the 
amount  so  recovered  shall  be  divided  among 
the  persons  entitled  Co  the  benefit  of  the  action, 
or  such  of  them  as  shall  then  be  alive,  in  such 
■hares  as  the  jury  shall  find  by  their  verdict." 
Sayles's  Tex.  av.  Stat. 

There  was  a  verdict  in  favor  of  the  plaintiffs 
na  follows: 

"  We,  the  jury,  find  for  the  plaintiffs  (|10.- 
106.66)  ten  thousand,  one  hundred  and  sixty-six 
dollars  and  sixtv-six  cents,  apportioned  among 
plaintiffs  as  follows: 

"  May  Qentry,  four  thousand,  one  hundred 
and  sixty<eix  dollars  and  sixty-six  cents; 

"  Olive  Lee  Gentry,  two  thousand,  five  hun- 
dred dollars; 

"  Thos.  M.  Gentry,  two  thousand,  five  hun- 
dred dollars; 

"  Mary  A.  Gentry,  one  thousand  dollars." 


Separate  judgments  were  rendered  in  favor 
of  each  plaintiff  for  the  respective  sums 
awarded  by  the  verdict  and  for  costs,  for  which 
execution  was  directed  to  issue. 

A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  case  was  taken  to  the  cir- 
cuit court  of  appeals,  and  by  that  court  the 
judgment  of  the  circuit  court  was  afilrmed 
with  costs  to  the  plaintiffs. 

It  was  alleged  in  the  complaint  that  there 
was  evidence  tending  to  show  (although  this 
evidence  was  weakened  by  that  introduced  on 
behalf  of  the  railroad  company) — 

That  the  deceased  was  an  engineer  on  the 
regular  passenger  train  of  the  defendant  run- 
ning between  Big  Springs, 'in  Howard  county, 
Texas,  and  Toyah,  in  Reeves  county,  Texas, 
and  was  paid  for  tlie  number  of  miles  actually 
run  by  him  as  such  engineer; 

That  he  had  brought  his  train  into  Big 
Springs  from  Toyah  about  6  o'clock  on  the 
morning  of  March  18,  1890,  and  was  .off  duty 
that  day,  the  schedule  time  for  his  going  on 
duty  again  being  25  minutes  past  9  o'clock  in 
the  evening  of  the  day  when  his  train  would 
leave  Big  Springs  for  Toyah; 

♦That  at  15  minutes  af  ler  8  o'clock  on[357 
that  evening  the  deceased  left  his  residence  for 
the  purpose  of  going  to  and  taking  charge  of 
bis  engine; 

That  his  train  was  standing  at  Its  usual  and 
customary  place  on  a  switch  on  the  north  side 
of  the  defendant's  yards  at  Big  Springs,,  and 
in  order  to  reach  his  engine  he  was  compelled 
to  pass  over  and  across  several  switches  and 
the  main  track; 

That  while  so  passing  across  and  over  the 
defendant's  yards,  as  he  and  other  employees 
had  been  in  the  habit  of  doing  for  the  previous 
nine  or  ten  years,  along  the  usual  and  custom- 
ary path,  and  between  the  hours  of  20  minutes 
after  8  o'clock  and  9  o'clock,  he  was  run  down 
and  killed  by  a  flat  car  coupled  in  front  of  a 
locomotive  used  by  the  defendant  for  switch- 
ing purposes,  and  while  moving  westward  on 
the  main  track  of  defendant's  road  in  said 
yards ; 

That  the  defendant  failed  to  place  any  head- 
light, lantern,  or  lights  of  any  kind,  or  any 
other  signal  of  dancer,  or  any  person  to  watch 
for  employees  on  said  flat  car,  to  give  warning 
of  its  character,  or  to  sound  a  whistle  or  to  ring 
the  bell  of  the  locomotive  as  it  approached  the 
crossing  where  the  deceased  was  struck  down; 

That  the  headlight  on  the  locomotive  was  so 
arranged  that  the  rays  of  light  from  it  passed 
entirely  over  and  beyond  the  flat  car  in  front 
of  such  locomotive; 

That  the  defendant  failed  to  have,  any  lan- 
terns or  lights  of  any  kind  in  or  about  its  yards 
or  along  that  crossing; 

That  the  engine  used  by  the  company  for 
switching  purposes  on  the  occasion  referred  to 
was  an  ordinary  heavy  road  engine  with  a  pilot 
on  in  front,  and  was  wholly  unsuitable  and  un- 
fit for  such  purposes,  and  that  in  order  to  make 
it  useful  the  defendant  coupled  an  ordinary  flat 
car  in  front  of  the  engine;  and 

That  the  deceased,  not  knowing  of  such  use 
of  an  ordinary  road  engine,  with  a  flat  car 
coupled  in  front  of  it,  for  switching  purposes, 
and  while  passing  along  said  usual  ana  cus- 
tomary crossing  through  the  defendant's  yards, 
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unable  to  see  the  flat  car  on  account  of  the 
358]clarkne88  of  the  ni^ht.and  being*blinded 
by  the  headlight  on  the  engine,  and  not  hearing 
the  whistle  or  bell  of  the  locomotive,  and  not 
knowing  anything  of  the  use  and  danger  of 
the  locomotive  and  flat  car  as  an  appliance  for 
switching  purposes,  was  run  over  by  the  flat 
car  and  immediately  killed. 

The  action  proceeded  upon  the  general 
ground  that  the  railway  company  failed  in  its 
duty  to  supply  and  furnish  proper  and  suit- 
able macbior^ry  for  switching  purposes,  so 
guarded  by  lights  and  otherwise  as  to  give 
warning  to  its  employees  who.  in  the  discharge 
of  their  duties,  were  compelled  to  cross  the 
tracks  of  the  defendant's  yards. 

At  the  close  of  the  evidence  the  company 
made  six  requests  for  instructions,  one  of 
which  was  that,  as  the  plaintiffs  had  failed  to 
prove  their  case,  and  had  shown  no  right  to 
recover,  the  jury  should  find  for  the  defendant 
These  requests  were  all  denied,  and  the 
defendant  excepted  to  the  action  of  the  court 
in  respect  of  each  request. 

The  court  then  charged  the  jury  as  follows: 

"In  this  case  there  is  no  dispute  about  the 
following  facts:  Louis  D.  Qentry,  on  the  night 
of  the  13th  of  March,  1890,  was  run  over  and 
killed  b^  a  flat  car  of  the  defendant,  propelled 
by  a  switch  engine  in  its  yards  at  Big  Springs, 
Texas*  at  the  time  of  his  death  he  was  an  en- 
gineer of  defendant,  thirty -five  years  old,  and 
earning  from  $150  to  $160  per  month;  that  he 
left  surviving  him  bis  wife.  May  Qentry, 
twenty-six  years  old,  and  two  children. Thomas 
Gentry,  now  three  years  old,  and  Olive  Lee, 
now  seven  years  old,  and  bis  mother,  Mary  A. 
Gentry,  who  is  a  widow  and  to  whose  support 
he  contributed  $15  to  $25  per  month;  that  his 
mother  was  about  seventy -five  years  old  at  the 
time  of  Louis  D.  Gentry's  death. 

"Louis  D.  Gentry,  neceased,  assumed  the 
rjsk  naturally  incident  to  crossing  the  railroad 
track  of  defendant  at  Big  Springs  to  reach  his 
car  or  in  crossing  said  track  for  any  other  pur- 
pose. You  are  further  instructed  that  defend- 
ant, in  switching  the  cars  where  said  Gentry 
was  killed,  was  not  required  to  furnish  abso- 
lutely safe  machinery  to  do  switching  at  that 
place,  but  only  to  use  reasonably  safe  ma- 
chinf>ry  to  do  said  switching,  and  if  you  find 
35111  from  the  evidence  that  the  *road  engine 
and  flat  car  used  on  the  occasion  when  said 
Gentry  was  killed  were  reasonably  safe  and 
were  fairly  adapted  for  switching  purposes  at 
Big  Springs,  then  you  will  find  for  defendant. 

"If,  however,  you  find  from  the  evidence 
that  said  road  engine  and  flat  car  used  by  the 
defendant  in  switching  when  said  Gentry  was 
killed  were  not  adapted  to  switching  purposes, 
and  that  as  appliances  for  that  purpose  they 
were  unsafe  by  reason  of  the  way  the  light 
from  the  headlight  struck  the  fiat  car  and  track 
of  the  road,  or  from  other  defects  disclosed  by 
the  evidence,  and  that  said  Gentry's  death  was 
directly  occasioned  by  said  defects,  without 
any  fault  or  negligence  on  his  part,  then  you 
will  find  for  plaintiffs. 

"In  considering  whether  the  road  engine  and 
flat  car  used  on  defendant's  road  at  the  time 
said  Gentry  was  killed  were  safe  or  unsafe  ap- 
pliances to  be  used  in  switching,  your  atten- 
tion is  asked  to  all  the  evidence />ro  and  con.  on 


that  snbject,  such  as  the  opinion  of  the  wit- 
nesses, the  custom  of  this  particular  railroad, 
the  effect  of  attaching  flat  cars,  the  effect  of 
the  engine  light  in  lighting  up  the  flat  car  and 
track,  the  effect  of  the  pilot. 

*'A  corporation  is  liable  in  damages  to  its 
employee  who  is  injured  by  the  use  of  defect- 
ive machinery  or  machinery  not  adapted  to  the 
purposes  for  which  it  is  used.  The  master, 
however,  is  not  responsible  if  the  employee 
had  full  knowledge  of  such  defect  or  want  of 
adaptability  of  the  machinery  used  to  the  pur- 
pose for  which  it  was  used,  nor  is  he  liable  if 
deceased  contributed  by  his  own  neglect  to  his 
death. 

"Louis  D.  (Jentry  was  a  fellow  servant  of 
the  employees  of  defendant  operating  the 
switching  train  that  killed  him.  The  defend- 
ant is  therefore  not  responsible  for  any  negli- 
gence that  caused  his  death,  but  if  responsible 
at  all,  it  must  be  under  the  3d  and  5th  charges 
above." 

At  the  request  of  the  plaintiffs  the  court 
gave  this  special  instruction:  *'The  law  does 
not  exact  of  an  employee  the  use  of  diligence 
in  ascertaining  defects  in  the  appliances  or  in- 
struments furnished  by  a  railroad  company, 
but  charges  him  with  knowledge  of  such  onrr 
as  are  open  to  his  observation.  *Beyond[300 
that  he  has  a  right  to  presume  without  inquiry 
or  investigation  that  his  employer  has  dis- 
charged its  duty  of  furnishing  safe  and  proper 
instruments  and  appliances." 

The  court  then  instructed  the  jury,  at  the 
request  of  the  defendant,  as  follows:  "You 
are  further  instructed  that  railway  companies 
are  not  required  to  furnish  the  best  and  latest 
appliances,  but  the  appliances  and  machinery 
used  by  them  in  the  carrying  out  of  their  busi- 
ness must  be  reasonably  safe,  and  they  are  only 
required  to  exercise  ordinary  care  to  select  and 
keep  their  appliances  and  machinery  in  safe 
condition.  ■  By  '  ordinary  care '  is  meant  such 
care  as  a  person  of  ordinary  prudence  would 
exercise  under  like  circumstances.  You  are 
therefore  instructed  that  if  you  find  and  believe 
from  the  evidence  that  the  engine  and  flat  car 
used  for  switching  purposes  were  reasonably 
safe,  and  that  the  Texas  &  Pacific  Railway 
Company  exercised  ordinary  care  in  the  selec- 
tion of  the  same,  and  the  injury  complained  of 
was  not  the  result  of  a  failure  on  the  part  of 
the  Texas  &  Pacific  Railway  Company  to  ex- 
ercise such  ordinary  care,  wen  you  will  find 
for  the  defendant." 

1.  The  plaintiff  Mary  A.  Gentry,  the  mother 
of  the  deceased,  has  moved  to  dismiss  the 
writ  of  error  as  to  her  upon  the  ground  that, 
her  cause  of  action  being  separate  and  distinct 
from  that  of  her  coplain tiffs,  and  a  separate 
judgment  in  her  favor  for  only  $1,000  having 
been  entered  in  the  circuit  court,  this  court  is 
without  jurisdiction  under  the  6th  section  of 
the  act  of  March  3,  1891,  chap.  517,  which 
declares  that  in  all  cases  not  by  that  section 
made  final  "  there  shall  be  of  right  an  appeal 
or  writ  of  error  or  review  of  the  case  by  the 
Supreme  Court  of  the  United  States  where 
the  matter  in  controversy  shall  exceed  $1,000 
besides  costs."    26  Stat,  at  L.  826. 

This  motion  is  overruled.  While  there  was 
in  form  a  separate  judgment  in  favor  of  each 
of  the  i>ersons  for  whose  benefit  the  action  was 
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brought,  the  statute  of  Texas  creates  a  single 
liability  on  the  part  of  the  defendant,  and  con- 
templates but  one  action  for  the  sole  and  ex- 
clusive benefit  of  the  surviving  husband,  wife. 
361]  children,  and  parents  of  the  *pcrson 
whose  death  was  caused  in  any  of  the  specified 
modes.  The  final  order  in  the  circuit  court 
was,  in  legal  effect,  a  judgment  for  the  whole 
amount  of  the  damages  found  by  the  jury. 
Such  an  action  as  this  can  be  brought  by  all 
the  parties  interested,  or  by  any  one  of  them 
for  the  benefit  of  all.  If  the  parties  entitled 
to  bring  suit  fail  to  do  so  within  the  time  pre- 
scribed, it  becomes  the  duty  of  the  personal 
representative  of  the  deceased  to  commence 
and  prosecute  it.  By  whomsoever  brought 
the  jury  may  give  such  damages  as  they  think 
proportioned  to  "the  injury"  resulting  from  the 
death.  It  is  one  injury  for  which  damages  may 
be  recovered,  and  "  the  amount"  so  recovered 
is  to  be  "  dividefl  "  among  the  persons  entitled 
to  the  benefit  of  the  action,  or  such  of  them 
as  shall  then  be  alive,  '*  in  such  shares  "  as  the 
jury  shall  find  by  their  verdict.  The  jury 
found  that  the  damages  sustained  by  the  de- 
ceased were  $10,166.66.  That  was  the  amount 
in  dispute.  The  "matter  in  controversy" 
was  the  liability  of  the  defendant  company  in 
that  amount  by  reason  of  the  single  injury 
complained  of.  If  the  defendant  was  liable 
in  that  sum — and  such  liability  was  fixed  upon 
it  by  the  verdict  and  final  judgment  thereon — 
it  was  of  no  concern  to  it  how  that  amount 
was  divided  among  the  parties  entitled  to  sue 
on  account  of  the  single  injury  alleged  to  have 
been  committed. 

The  case  is  determined  by  Shields  v.  Thomas, 
58  U.  S.  17  How.  4,  5  [15: 94].  In  a  proceeding 
in  one  of  the  courts  of  Kentucky  a  decree  was 
Tendered  against  the  defendant  for  a  large 
sum  of  money,  *'  shares  of  the  respective  com- 
plainants being  apportioned  to  them  in  the 
decree,'*  and  the  defendant  being  directed  **to 
pay  to  each  the  specific  sum  to  which  he  was 
entitled,  as  his  proportion  of  the  property  mis- 
appropriated." A  suit  was  brought  in  Iowa  to 
enforce  the  decree  of  the  Kentucky  court,  and 
the  relief  asked  was  a  decree  that  Shields 
might  be  compelled  to  pay  to  the  plaintiffs, 
respectively,  "the  several  sums  decreed  in 
their  favor."  A  decree  of  that  kind  was  ren- 
dered. This  court,  speaking  by  Chief  Justice 
Taney,  said:  "  The  whole  amount  recovered 
against  Shields,  in  the  proceedings  in  Iowa, 
exceeds  $2,000.  But  the  sum  allotted  to  each 
representative  who  joined  in  the  bill  was  less. 
362]  And  *the  motion  is  made  to  dismiss,  upon 
the  CTOund  that  the  sum  due  to  each  complain- 
ant (s  severally  and  specifically  decreed  to  him. 
and  that  the  amount  thus  decreed  is  the  sum 
in  controversy  between  each  representative 
and  the  appellant,  and  not  the  whole  amount 
for  which  he  has  been  held  liable.  And  if 
this  view  of  the  matter  in  controversy  be  cor- 
rect, the  sum  is  undoubtedly  below  the  juris- 
diction of  the  court,  and  the  appeal  must  be 
dismissed.  But  the  court  thinks  the  matter  in 
controversy  in  the  Kentucky  court  was  the 
sum  due  to  the  representatives  of  the  deceased 
collectively,  and  not  the  particular  sum  to 
which  each  was  entitled,  when  the  amount  due 
was  distributed  among  them,  according  to  the 
laws  of  the  state.    They  all  claimed  under  one 
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and  the  same  title.  They  had  a  common  and 
undivided  interest  in  the  claim,  and  it  was 
perfectly  immaterial  to  the  appellHul  how  it 
was  to  be  shared  among  them.  He  had  no 
controversy  with  either  of  them  on  that  point; 
and  if  there  was  any  difficulty  as  to  the  pro- 
portions in  which  they  were  to  share,  the 
dispute  was  among  themselves,  and  not  with 
him.  .  .  .  This  being  the  controversy  in 
Kentucky,  the  decree  of  that  court,  apportion- 
ing the  sum  recovered  among  the  several  rep- 
resentatives, does  not  alter  its  character  when 
renewed  in  Iowa.  So  far  as  the  appellant  is 
concerned,  the  entire  sum  found  due  by  the 
Kentucky  court  is  in  dispute.  He  disputes  the 
validity  of  that  decree,  and  denies  his  obliga- 
tion to  pay  any  part  of  the  money.  And  if  the 
appellees  maintain  their  bill,  he  will  be  made 
liable  to  pay  the  whole  amount  decreed  to 
them.  This'is  the  controversy  on  his  part, 
and  the  amount  exceeds  $2,000.  We  think  the 
court.therefore.has  jurisdiction  on  the  appeal.** 

In  Ex  parte  Baltimore  &  0.  R.  Co,  106  U.  8. 
5,  6  [27:78],  after  referring  to  certain  cases  in 
which  it  had  been  held  that  when  in  admiralty 
distiuct  causes  of  action  in  favor  of  distinct 
parties  growing  out  of  the  same  transaction  are 
united  in  one  suit  according  to  the  practice  of 
the  courts  of  that  jurisdiction,  distinct  decrees 
in  favor  of  or  against  distinct  parties  cannot 
be  joined  to  give  this  court  jurisdiction  on  ap- 
peal, it  was  said:  "The  cases  of  Shields  v. 
Thomas,  58  U.S.  17How.  3fl5:93];  Washinofon 
Market  *Co.  v.  Hoffman,  101  U.  S.  113  [863 
[25:782].  and  Sinclair  v.  Cooper  ("  The  Gonne- 
mara"),  103  U.  S.  754  [26:  822],  relied  on  in 
support  of  the  present  application,  stand  on 
an  entirely  different  principle.  There  the  con- 
troversies were  about  matters  in  which  the 
several  claimants  were  interested  collectively 
under  a  common  title.  They  each  bad  an  un- 
divided interest  in  the  claim,  and  it  w^s  per- 
fectly immaterial  to  their  adversaries  how  the 
recovery  was  shared  among  them.  If  a  dispute 
arose  about  the  division,  it  would  be  between 
the  claimants  themselves,  and  not  with  those 
against  whom  the  claim  was  made.  The  dis- 
tinction between  the  two  clas.«>es  of  cases  was 
clearly  stated  by  Chief  Justice  Taney  in  Shield* 
V.  Tlwmas,  and  that  case  was  held  to  be  within 
the  latter  class.  It  may  not  always  be  easy  to 
determine  the  class  to  which  a  particular  case 
belongs,  but  the  rule  recognizing  the  existence 
of  the  two  classes  has  been  long  established." 

The  rule  announced  in  Sh'ields  v.  Thomas^ 
supra,  has  been  recognized  in  later  cases. 
Estesv.Qunter,  121  U.  S.  183, 185  [30:884,  885]; 
Qihson  V.  Shufeldt,  122  U.  S.  27,  33  [:iO  1083. 
1085];  Clay  v.  Field,  138  U.  S.  464.  47d 
[34:1044.  1049];  New  Orleans  P.  R.  Co.  v. 
Parker,  143  U.  S.  42.  51  [36:  66.  68]. 

Another  ground  of  the  motion  to  dismif^s  is 
that  a  decree  of  affirmance  without  specifying 
the  sum  for  which  it  is  rendered  is  not  ^  final 
decree  of  judgment  from  which  an  appeal  or 
writ  of  error  will  lie.  This  position  is  not 
tenable.  For  the  purpose  of  a  writ  of  error 
to  the  circuit  court  of  appeals  the  judg- 
ment of  the  circuit  court  was  final,  because 
it  terminated  the  litigation  between  the  parties. 
The  judgment  of  affirmance  in  the  circuit 
court  of  appeals  involved  the  same  matter  in 
dispute  that  was  determined  by  the  judgment 
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of  the  circuit  court,  and  was  final  for  the  pur- 
poses of  A  writ  of  error  to  this  court.  Upon  the 
affirm  AMCC  iu  the  circuit  court  of  appeals  of 
the  judgmeDt  of  the  circuit  court,  the  latter 
court  would  have  nothing  to  do  except  to  exe- 
cute its  own  judgment.  And  so,  upon  the 
affirmance  by  this  court  of  the  finaJ  judgment 
of  the  circuit  court  of  appeals,  the  matters  In 
controversy  between  the  parties  are  concluded, 
and  nothing  will  stand  in  the  way  of  the  exe- 
cution of  the  judgment  of  the  circuit  court. 
364]  *3.  On  the  part  of  the  defendant  it  is  con- 
tended that  the  plaintiff  utterly  failed  to  prove 
that  Gentry  was  killed  by  a  fiat  car  coupled  in 
front  of  a  locomotive,  as  they  alleged  in  their 
petition,  or  that  his  death  was  due  to  any  neg- 
ligence of  the  defendant;  consequently,  that 
the  court  should  have  directed  a  verdict  for 
the  defendant;  that  the  undisputed  facts  of  the 
case  not  only  did  not  establish  any  actionable 
negligence  on  the  part  of  the  defendant,  but, 
on  tiie  contrary,  negatived  such  negligence; 
and  that  the  court  erred  in  instructing  the  jury 
that  there  was  no  dispute  as  to  the  cause  of 
Gentry's  death,  and  in  allowing  testimony  to 
be  introduced  on  that  assumption. 

The  court  did  not  err  to  the  prejudice  of  the 
defendant,  in  saying  to  the  jury  that  there  was 
no  dispute  that  Gentry  was  run  over  and  killed 
by  a  fiat  car  of  the  defendant  propelled  by  a 
switch  engine  in  its  yards  at  Big  Springs. 
Although  no  one  saw  the  deceased  at  the  mo- 
ment of  his  being  run  over,  yet,  under  the  evi- 
dence, all  of  which  is  before  us,  it  was  not 
possible  for  the  jury  to  have  doubted  that  the 
deceased  was  killed  In  the  way  stated  by  the 
court.  If  the  jury  had  returned  a  verdict 
upon  the  theory  that  the  evidence  did  not  show 
tliat  the  deceased  was  killed  by  being  run  over 
by  defendant's  fiat  car  coupled  to  one  of  its 
engines,  it  would  have  been  tl  a  duty  of  the 
court,  on  motion,  to  set  aside  the  verdict  and 
grant  a  new  trial.  The  fact  of  death  in  that 
mode  was  so  clearly  established  that,  if  the 
case  had  turned  alone  upon  that  point,  the 
court  would  have  be  n  authorized  to  direct  a 
verdict  for  the  pluinlififs.  We  think  the  court 
meant  nothing  more  than  that  the  fact  of 
death  being  caused  in  the  mode  stated  by  it 
was  placed  by  the  evidence  beyond  dispute. 
If  more  was  intended,  if  the  court  erroneously 
assumed  that  the  defendant  admitted  the  fact 
to  be  as  stated,  no  error  was  committed  to  the 
substantial  prejudice  of  the  defendant;  for,  as 
already  saia,  the  evidence  authorized  a  per- 
emptory instruction  that  Gentry  was  killed  by 
being  run  over  by  a  fiat  car  attached  to  one  of 
defendnnt's  engines. 

Equally  untenable  is  the  proposition  that  the 
evidence  did  not  tend  to  show  actionable  negli- 
365]gence  on  the  part  of  the  'defendant,  and 
that  the  jury  should  have  been  so  instructed. 
Whether  the  road  engine  and  flat  car  used  by 
the  de/endant  on  the  occasion  of  Gentry's 
death  were  reasonably  safe  and  fairly  adapted 
for  switching  purposes,  or  were  unsafe  by  rea- 
son of  the  way  in  which  the  light  from  the 
headlight  on  the  engine  struck  the  flat  car  and 
track  of  the  road;  whether,  if  the  appliances 
used  by  the  defendant  for  switching  were 
found  to  be  unsafe  for  such  purposes,  the  de- 
ceased had  full  knowledge  that  they  were  not 
reasonably  adapted  to  the  uses  to  which  they 
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were  put;  whether  the  deceased,  by  his  own 
negligence,  contributed  to  his  death— then 
matters  were  all  submitted  to  the  Jury.  And 
they  were  submitted  with  the  direction  to  con- 
sider all  the  eyidonce  in  the  case,  and  under 
an  injunction  that  the  defendant  was  not  r^ 
sponsible  for  any  negligence  on  the  part  of  the 
fellow  servants  of  Gentry  operating  the  switeh- 
ing  train  that  killed  him,  and  was  only  respon- 
sible in  the  event  the  jury  found  from  all  Uia 
evidence  on  the  subject — "such  ai  the  opinion 
of  the  witnesses,  the  custom  of  this  particular 
road,  the  effect  of  attaching  flat  cars,  the  effect 
of  the  engine  light  in  lighting  up  the  flat  car 
and  track,  the  effect  of  the  pilot" — that  the 
switching  machinery  or  appliances  furnished 
and  used  by  the  company  was  unsafe  to  be 
used.  If,  looking  at  all  the  evidence  and 
drawing  such  inferences  therefrom  as  were 
just  and  reasonable,  the  court  could  have  said, 
as  matter  of  law.  that  the  ptaintiffs  were  not 
entitled  to  recover,  an  instruction  to  find  for 
the  defendant  would  have  been  proper.  iYeof- 
anU  V.  Fard,  89  U.  S.  23  Wall.  116.  121J[»: 
780,  7j83]  ;  Monidair  Tu>p.  v.  Dana,  107  U.  B. 
162  [27:  436];  RandaU  v.  BaUimare  dt  0.  K 
Co.  109  U.  S.  478  [27:  1003].  If  the  evidence 
had  been  so  meagre  as  not,  in  law,  to  juaUf  j 
a  verdict  for  the  party  upon  whom  the  burden 
of  proof  rested,  the  court  would  have  been  In 
the  line  of  duty  if  it  had  so  instructed  the  Jary. 
Spnrf  V.  United  States,  156  U.  8.  51.  109  [A: 
843.  364].  No  such  course  was  proper  in  this 
case,  which  was  one  peculiarly  for  the  Jury 
under  appropriate  instructions  as  to  the  prin- 
ciples of  law  by  which  they  were  to  be  giddad 
in  reaching  a  conclusion. 

8.  One  of  the  assignments  of  error  relates  to 
the  refusal  of  the  court  to  giye  the  followfiur 
special  instructions  asked  by*the  defend-[30o 
ant:  '*You  are  instructed  that  it  is  the  duty  of 
an  employee  or  any  other  party,  about  to  croat 
a  railroad  track,  to  look  and  listen  for  passing 
engines,  cars,  or  trains,  to  ascertain  whether 
or  not  same  are  approaching  before  going 
upon  the  track,  and  if  the  party  fails  to  exer- 
cise such  care,  he  cannot  recover.  You  are 
therefore  instructed  that  if  the  deceased,  L.  D. 
Gentry,  by  looking  or  listening,  could  have 
known  of  the  approach  of  the  engine  and  car 
and  in  time  to  have  kept  off  the  track  and  pre- 
vented the  injury  to  himself,  and  that  he  failed 
to  do  so,  you  will  find  for  defendant" 

It  is  undoubtedly  true,  as  claimed  by  the  de- 
fendant, that  the  deceased  was  under  a  duty 
not  to  expose  himself  recklessly  when  about  to 
cross  the  track  of  a  railroad.  In  Chicago,  JRL 
/.  eft  P.  R.  Co.  V.  Houston,  95  D.  8.  697,  70» 
[24:  542.  544],  this  court,  after  referring  to 
certain  acts  of  negligence  upon  the  part  of  a 
railroad  company  which  were  alleged  lo  haTO 
caused  personal  injuries, said:  "Negligence  of 
the  company's  employees  in  these  particulars 
was  no  excuse  for  negligence  on  herpart.  She 
was  bound  to  listen  and  look  before  attempt- 
ing to  cross  the  railroad  track,  in  order  to 
avoid  an  approaching  train,  and  not  to  walk 
carelessly  into  the  place  of  possible  danger."* 
To  the  same  effect  are  Schofiild  v.  Chicago,  M, 
d  St.  P.  B.  Co.  114  U.  8.  615.  618  [29:  884. 
225].  and  Aerkfetz  y.  Humphreys,  145  U.  B. 
418  [36:  758].  But  the  present  case  did  not 
admit  of  or  require  an  instruction  upon  thie 
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ipedal  subject.  There  was  do  evidence  upon 
which  to  rest  such  an  iDstructioD.  As  clready 
•tated,  no  one  personally  witnessed  the  cross- 
\ng  of  the  track  by  the  deceased,  nor  the  run- 
Ding  of  the  flat  car  over  him.  Whether  he 
did  or  did  not  stop,  and  look  and  listen  for  ap> 
proaching  trains,  the  jury  could  not  tell  from 
the  evidence.  The  presumption  is  that  he  did; 
tad  if  the  court  bad  given  the  special  instruc- 
tions asked,  it  would  have  been  necessary  to 
accompany  it  with  the  statement  that  there 
was  no  evidence  upon  the  point,  and  that  the 
law  presumed  that  the  deceased  did  look  and 
listen  for  coming  trains  before  crossing  the 
track. 

In  Continental  Improv.  C5>.  v.  Stead,  95  U.  8. 
mi.  101  [24:  408,  4<>5].  the  court,  speaking  by 
807]iMr.  Justice  Bmdlcy  upon  the  subject  'of 
the  relative  rights  and  duties  of  a  railroad  com- 
pany and  the  owner  of  a  vehicle  crossing  ils 
tmrk.  said:  **  Those  who  are  crossing  a  rail- 
road track  are  bound  to  exercise  ordinary  cure 
and  diligence  to  ascertain  whether  a  train  is 
approaching.  They  have,  indeed,  the  greatest 
incentives  to  caution,  for  their  lives  are  in 
imminent  danger  if  collision  happen;  and 
htnce  it  will  not  be  presumed,  without  evi- 
dence, that  they  do  not  exercise  proper  care." 
This  principle  was  approved  in  Baftimnre  <&  0. 
R  Co.  V.  Griffith,  159  U.  8.  603.  609  [40- 
274, 277].  Manifestly  it  was  not  the  duty  of  the 
court,  when  there  was  no  evidence  as  to  the 
deceased  having  or  not  having  looked  and 
listened  for  approaching  trains  l^fore  crossing 
the  railroad  track,  to  do  more,  touching  the 
question  of  contributory  negligence,  than  it 
did.  namely:  instruct  the  jury  generally  that 
the  railroad  company  was  not  liable  if  the  de- 
teased  by  his  own  neglect  contributed  to  his 
death,  and  that  they  could  not  find  for  the  plain- 
tiffs unless  the  death  of  the  deceased  was 
directly  caused  by  unsafe  switching  appliances 
tiled  by  the  defendant,  and  without  fault  or 
negligence  on  his  part. 

The  counsel  for  the  defendant  in  their  elab- 
<wate  brief  say:  "Plaintiffs  below  cannot 
claim  that  the  headlight  of  the  engine  did  not 
Illuminate  and  make  plain  to  anyone  the  flat 
car.  They  may  contend  that  the  headlight 
blinded  the  deceased.  If  this  he  true,  he 
knew  that  switch  engines  with  flat  cars  at- 
tached in  front  and  behind  them  were  contin- 
uously moving  in  and  about  the  yard,  and  if 
the  light  di<l  blind  him  he  knew  then  and 
there  the  blinding  effects  thereof,  and  it  was 
as  carel<'88  for  him  to  step  upon  the  track  just 
io  front  of  a  car  as  it  would  have  been  for  a 
blind  man  to  have  so  acted.  We  sub- 
mit that  if  he  was  blinded  by  the  headlight 
that  he  was  guilty  of  the  grossest  negligence, 
being  blinded,  in  walking  upon  the  track 
under  the  existing  circumstances.  We  sub- 
mit, however,  that  the  evidence  shows  with- 
out contradiction  that,  by  the  exercise  of  ordi- 
nary care,  be  could  have  seen  the  flat  car.  We 
submit  that  a  blind  man  who  would  attempt 
10  cross  the  track  just  in  front  of  the  engine, 
the  pufllng  aud  blowing  of  which  he  could 
hear,  hoping  to  get  across  the  track  before  the 
enirino  could  strike  him,  would  be  guilty  of  the 
368]?ro8sest  negligence.  *In  this  case  the  de- 
ceaned  was  not  blind.  He  could  see  the  engine 
with  its  headlight  illuminating  15  or  20  feet 


of  the  flat  car  next  to  the  deceased,  and  lighting 
up  the  track  for  some  distance  ahead." 

It  is  suflicient  to  observe  that  the  evidence 
touching  the  matters  referred  to  by  counsel 
was  not  so  clear  and  satisfactory  as  to  justify 
the  taking  of  the  case  from  the  jury  upon  the 
issue  whether  the  deceased  exercised  due  care 
under  the  circumstances  which  attended  the 
occasion.  It  was  properly  left  to  the  jury  to 
determine  whether,  under  all  the  circum- 
stances, the  effect  of  the  headlight  and  flat 
car  combined  was  to  make  the  situation 
secure  and  safe  to  one  who  saw  the  headlight, 
but  did  not  see  the  flat  car  in  front  of  the  loco- 
motive. ''What  may  be  deemed  ordinary 
care  in  one  case,"  this  court  has  said,  *'may, 
under  different  surroundings  and  circum- 
stances, be  gross  negligence.  The  pr»licy  of 
the  law  has  relega'^/i  the  deterniinaiion  of 
such  questions  to  tl'.e  jury  under  proper  in- 
structions from  the<x>urt.  It  is  their  province 
to  note  the  special  circumstances  and  sur- 
roundings of  each  particular  case,  and  then 
say  whether  the  v.o  4duct  of  the  parties  in  that 
case  was  such  an  wouM  be  expected  of  rea- 
sonable, prudent  iien  under  a  similar  state 
of  affairs.  When  a  given  state  of  facts  is 
such  that  reasrinnble  men  may  fairly  differ 
upon  the  questioD  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the 
matter  is  for  the  ytiry.  It  is  only  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  that  the 
question  of  negligence  is  ever  considered  as 
one  of  law  for  the  court."  Grand  Trunk  B, 
Co.  V.  /«»,  144  U.  8.  408,  417  [86:  485,  489]. 

We  find  no  error  of  law  to  the  prejudice  of 
the  plaintiff  in  error,  and  the  judgment  ii 
affirmed. 


SOUTHERN  PACIFIC  COMPANY,  [869 

Piffi,  in  Err., 

BERTHA  T0MLIN80N. 

(See  S.  C.  Reporter's  ed.  368-876.) 

Damages  for  death  —  remittitur  —  vohen   nem 

irial  awarded, 

L  A  widow  who  brinffs  an  aotlon  against  a  rail- 
road company  for  the  deatb  of  her  tausband,  un- 
der Ariz.  Rev.  SUt.  1887,  U  2145-3166,  for  the  ben- 
eflt  of  herself  and  of  the  children  and  parents  of 
the  deceased,  cannot  compromise  or  release  b7 
remittitur  any  part  of  the  shares  of  the  recoverj 
awarded  by  tbe  jury  to  such  obiidren  or  parents. 

2.  The  defendant  in  such  action  has  the  riff bt  to 
object  to  a  judgment  apportioniofr  the  damaifes 
not  as  lawfully  divided  by  the  jury,  but  as  unlaw- 
fully  fixed  by  the  plaintiff  of  record  by  fllinflr  a  re- 
mittitur reducing  to  nominal  daraaRes  tbe  sums 
awarded  by  the  jury  tosomeof  tbe  other  persons 
entitled,  tbereby  leaving  the  defendant  open  to 
the  dangrer  of  anotber  suit  by  those  persons. 

8.  Such  a  lemlttitur  being  invalid,  the  proper  or- 
der Is  to  remand  the  case  for  a  now  trial,  on  re- 
versing tbe  judgment  rendered  for  tbe  reduced 
sum. 

[No.  251.] 

Argued  April  SS,  1896,     Decided  May  S5, 1896, 
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that  court  afflrmlng  the  JudgmeDt  of  tbe  Dis- 
trict Court  of  tbe  Second  Judicial  District  of 
tbe  said  Territory  in  and  for  the  county  of 
Pima,  in  favor  of  the  plaintiff,  Bertba  Tom- 
linson,  against  the  Boutbern  Pacific  Company, 
a  railroaid  corporation,  defendant,  for  damages 
for  tbe  death  of  her  husband  in  an  actron 
brought  by  her  under  tbe  Arizona  statute  for 
tbe  l^nefit  of  herself  and  the  surviving  chil- 
dren and  parents  of  tbe  deceased,  said  judg- 
ment being  entered  on  a  verdict  of  a  jury  and 
a  remittitur  of  part  of  tbe  damnges  awarded 
by  tbe  jury  to  tbe  several  beneficiaries.  Ii&- 
termed  and  case  remanded  for  a  new  trial. 
See  same  case  below,  83  Pac.  710. 


Statement  by  Mr.  Justice 

This  was  an  action  brought  in  the  district 
court  of  the  second  judicial  district  of  the 
territory  of  Arizona  in  and  for  the  county  of 
Pima,  by  Bertha,  widow  of  Thomas  Tomlin- 
son,  against  the  Southern  Pacific  Company,  a 
railroad  corporation,  under  Ariz.  Rev.  Stat,  of 
1887.  tit.  86,  entitled  "Injuries  Resulting  in 
Death." 

The  complaint  alleged  that,  while  Thomas 
Tomlinson  was  walking  along  a  public  pas- 
sageway where  it  crossed  the  defendant's  rail- 
road, the  defendant  caused  one  of  its  locomo- 
tive engines  and  a  train  of  cars  to  approach 
the  crossing  at  a  great  and  unusual  rate  of 
speed,  negligently  and  carelessly  omitting  to 
give  any  signal  of  warning  by  bell,  signal,  or 
otherwise,  by  reason  whereof  he  was  unaware 
of  the  approach  of  the  train,  and.  without  any 
fault  or  negligence  on  bis  part,  the  cars  ran 
against  him,  and  knocked  him  down,  and 
wounded  and  lacerated  bis  head  and  body,  so 
that  he  immediately  died;  and  further  alleged 
as  follows: 

"That  tbe  said  Thomas  Tomlinson  left  sur- 
yiving  him  the  plaintiff,  who  is  bis  widow, 
and  tbe  following  children,  to  wit,  Alice 
Tomlinson.  Fenton  Tomlinson,  Howard  Tom- 
linson, and  Baby  Tomlinson;  and  tbe  said 
370]  Thomas  Tomlinson  left*  Fenton  Tom- 
linson, his  father,  and  Mary  Tomlinson,  his 
mother,  surviving  parents. 

**Tbat  this  action  is  brought  by  the  said 

glaintiff,  Bertba  Tomlinson,  for  tbe  benefit  of 
erself  and  her  said  children,  Alice,  Fenton, 
and  Howard  and  Baby,  and  Fenton  Tomlin- 
BOD.  Sen.,  and  Mary  Tomlinson.  bis  parents. 

"That  by  reason  of  the  death  of  tbe  said 
Thomas  Tomlinson,  caused  and  occasioned  as 
aforesaid,  damnges  have  resulted  to  tbe  said 
parents,  surviving  widow  and  children  of  the 
said  Thomas  Tomlinson,  to  the  sum  of 
$50,000. 

'•Wherefore  plaintiff  prays  judgment,  in 
favor  of  herself  and  the  other  parties  for 
whose  benefit  this  suit  is  prosecuted,  for  the 
sum  of  $50,000,  and  for  costs  of  suit." 

Tbe  defendant  answered,  denying  the  alle- 
gations of  tbe  complaint,  and  alleging  that  tbe 
accident  was  caused  by  the  negligence  of 
Thomas  Tomlinson. 

At  the  trial,  the  evidence  (except  that  as  to 
negligence  on  the  part  of  tbe  defendant,  and 
on  tbe  part  of  the  plaintiff),  was  as  follows: 

Several  witnesses  testified  that  Thomas 
Tomlinson  was  knocked  down  by  the  defend- 
ant'a  engine,  and  rendered  insensible,  his  skull 
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broken,  and  one  heel  cut  off;  and  that  he  died 
two  hours  afterwards. 

The  plaintiff  testified  that  Thomas  Tomlhi* 
son  was  her  husband,  and  was  forty-one  yean 
old  and  in  good  health  at  the  lime  of  bis  death, 
and  her  own  age  was  thirty-three;  that  there 
were  living,  the  issue  of  tbe  marriage,  four 
children,  Alice,  aged  nine  years;  Fenton,  aged 
seven  years;  Howard,  aged  five  years;  and 
Baby,  8even  months;  that  ber  husband's  father 
and  mother,  Fenton  and  Mary  Tomlinsoa^ 
were  also  living;  that  her  husband  was  a  mer> 
chant,  and  that  the  usual  expenses  of  main- 
taining their  household  were  perhaps  $l,00(> 
a  year. 

The  defendant  put  in  evidence  Carlisle'* 
Life  Tables,  according  to  which  tbe  mean 
duration  of  human  life  at  the  age  of  fortj 
years  is  twenty -seven  years  and  seven  months; 
and  at  fifty  years  is  twenty-one  years  and  one 
month. 

Tbe  jury  returned  the  following  verdict, 
signed  by  their  foreman: 

*"We,  the  jury  duly  impaneled  and [3 71 
sworn  in  tbe  above-eniitled  action,  find  tor  the 
plaintiff. and  assess  damages  against  tbe  defend- 
ant in  the  sum  of  $50.0C%,  to  be  divided  as  fol- 
lows: Beriba  Tomlinson.  $8,000;  Fcnion 
Tomlinson  (father).  $5,000;  Mary  Tomlinson 
(mother),  $5,000;  Alice  Tomlinson  (child).  $8.- 
000;  Fenton  Tomlinson  (child).  $8,000;  How- 
ard Tomlinson  (child), $8,000;  Baby  Tomlinson 
(child),  $8  000." 

The  defendant  moved  the  court  to  set  aside 
the  verdict  and  to  grant  a  new  trial,  because 
the  verdict  was  against  the  law  and  tbe  evi- 
dence, and  because  tbe  damages  assessed  by 
the  jury  were  excessive,  unsupported  by  the 
evidence,  and  given  under  the  influence  of 
pas<iion  and  prejudice. 

The  plaintiff  thereupon  filed  a  remittitur  in 
tbe  following  terms: 

"  Comes  now  Bertha  Tomlinson,  on  behalf 
of  herself  and  others  interested  herein,  and 
remits  from  the  verdict  heretofore  rendered 
herein  in  the  sum  of  $50,000,  the  following 
sums: 

"Bertba  Tomlinson $8,000,  remitted  to  $8,000 

"Alice  Tdmlinson 8,000,  "  "  3,ii00 

"Fenton  Tomlinson 8,000.  "  "  a.000 

"Howard  Tomlinson 8,000,  ••  ••  8,000 

•'llaby  Tomlinson 8.000,  "  •*  8,000 

"Fenton  Tomlinson.  father  6,000,  ••  «  i 

"Mary  Tomlinson,  mother  5,000.  ••  ••  j 

"thereby  making  a  total  remittance  of  $31. 9M, 
and  allowing  tbe  verdict  to  stand  at  $18,003." 

Tbe  court  allowed  the  remittitur,  denied  the 
motion  for  a  new  trial,  and  gave  judgment  for 
the  plaintiff  against  tbe  defendant  for  tbe  sum 
of  $18,002,  apportioned  as  in  the  remittitur. 

Tbe  defendant  excepted,  among  other  thineSL 
to  ^be  overruling  of  Uie  motion,  and  appeafea 
to  tbe  supreme  court  of  tbe  territory,  which 
affirmed  tbe  judgment,  and  held  that  the 
plaintiff  had  a  right  to  file  the  remittitur;  and 
dealt  with  tbe  question  of  the  damages  as  fol- 
lows: 

•'  While  the  record  does  not  affirmatively  show 
that  tbe  *trial  court  made  a  remission  of  [372 
a  portion  of  the  damages  awarded  a  condition 
precedent  to  overruling  the  motion  for  a  new 
trial,  tbe  damages  awarded  being  clearly  ex- 
cessive,  we  think  it  quite  evident  that,  had  tkMB 
remittitur  not  been   filed,  the  court  would 
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have  granted  the  motion.  A  trial  court  has 
the  power,  where  excessive  damages  have  been 
allowed  by  the  Jury,  and  where  the  motion  to 
•et  aside  the  verdict  is  based  upon  ibis  ground, 
to  make  a  remission  a  condition  precedent  to 
overruling  the  motion.  The  exercise  of  this 
power  rents  in  the  sound  discretion  of  the  trial 
court.  This  doctrine  is  affirmed  in  the  case  of 
ArkanJt€t»  VcUiey  Land  db  C.  Co.  v.  Mann,  130 
U.  S.  74  [32:856];  also  in  Northern  P.  li.  Co. 
V.  Herbert,  116  U.  8.  642  [29 :  755].  Of  course, 
if  it  is  apparent  to  the  trial  court  that  the 
verdict  was  the  result  of  passion  or  prejudice, 
a  remittitur  should  not  be  allowed,  but  the 
verdict  should  be  set  aside.  In  passing  upon 
this  question,  the  court  should  look,  not  alone 
to  the  amount  of  the  damages  awarded,  but 
to  the  whole  case,  to  determine  the  existence 
of  passion  or  prejudice,  and  to  determine  how 
Ui  such  passion  or  prejudice  may  have  oper- 
ated in  influencing  the  finding  or  any  verdict 
igainst  the  defendant.  When  the  circum- 
itancea,  as  they  may  appear  to  the  trial  court, 
indicate  that  the  jury  deli l)erately  disregarded 
the  instructions  of  the  court,  or  the  facts  of 
the  caae,  a  remittitur  should  not  be  allowed, 
bat  a  new  trial  should  be  granted.  If  they 
do  not  so  indicate,  and  the  plainti£f  volunta- 
rily remits  so  much  of  the  damages  as  may 
ippear  to  be  excessive,  the  court,  in  its  dis- 
cretion, may  allow  the  remission,  and  enter 
JDdgment  accordingly.  Arkaneas  VaUey  Land 
SC.  Oo.  Y.  Mann,  cited  above.  From  a  review 
of  the  whole  case,  we  cannot  say  that  the 
lury,  in  finding  for  the  plaintiff,  in  this  action, 
in  a  sum  largely  in  excess  of  the  damages 
proved,  deliberately  disregarded  the  facts  or 
the  instructions  of  the  court.  We  rather  in- 
eline  to  the  view  that  the  juir,  having  found 
the  issues  in  favor  of  plaintiff,  was  then 
prompted,  through  sympathy  for  the  widow 
and  children,  and  out  of  the  enlarged  liber- 
ality of  which  juries  in  such  cases  are  usually 
possessed,  to  award  damages  largely  in  excels 
of  what  the  proofs  warranted."  33  Pac.  710. 
The  defendant  sued  out  this  writ  of  error. 


Mr,   J.  Hubley  Aahton  for  plaintiff  in 
•nor. 
Mr.  R.  C.  Garland  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

This  action  is  brought  under  provisions  of 
a  statute  of  the  territory  of  Arizona,  copied 
from  a  statute  of  Texas  upon  the  same  subject. 
Ariz.  Rev  Stat,  of  1887,  tit.  86,  §§  2145-2155; 
Tex.  Rev.  Stat,  of  1879,  §§5  2899-2909. 

By  this  statute  an  action  on  account  of  in- 
taries  causing  the  death  of  any  person  may  be 
Drought  against  a  railroad  company,  or  other 
carrier  of  goods  or  passengers, for  actual  dam- 
ages, when  the  death  is  caused  by  its  negli- 
gence, or  by  the  unfitness  or  gross  negligence 
of  its  servants  or  agents;  and  for  exemplary 
damaires  also,  when  the  death  is  caused  by  the 
wilful  act  or  omission  or  gross  negligence  of 
the  defendant.     Ariz.  Rev.  Stat.  §g  2145-2147. 

The  statute  provides  that  "  the  action  shall 
be  for  the  aole  and  exclusive  benefit  of  the 
•nrviving  husband,  wife,  children,  and  parents 
of  the  person  whose  death  shall  have  been  so 
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caused;"  and  "may  be  brought  by  all  the 
parties  entitled  thereto,  or  bv  one  or'  more  of 
them  for  the  benefit  of  all;"  and  that,  if 
they  fail  to  bring  it  within  six  months  after 
the  death,  "  it  shall  be  the  duty  of  the  execu- 
tor or  administrator  of  the  deceased  to  com- 
mence and  prosecute  the  action,  unless  re- 
quested by  all  of  the  parties  entitled  thereto 
not  to  prosecute  the  same."    §S  2149^2151. 

If  the  sole  plaintiff  dies  pending  the  action, 
and  is  tbe  only  person  entitled  to  the  benefit 
thereof,  the  action  abates.  But  if  any  person 
so  entitled  survives,  the  action  does  not  abate 
oy  the  death  of  the  plaintiff,  but  any  one  or 
more  of  the  persons  so  entitled  may  be  made 
plaintiff,  '*and  thesuit  be  prosecuted  to  judg- 
ment in  the  name  of  such  plaintiff,  for  tbe 
benefit  of  the  persons  entitled."    §^  2153.  2154. 

The  statute  further  provides  that  "  the  jury 
may  give  such  damages  as  they  may  think-pro- 
portioned  to  the  injury  ^resulting  from  [374t 
such  death;  and  tbe  amount  so  recovered  shall 
be  divided  among  the  persons  entitled  to  the 
benefit  of  the  action,  or  such  of  them  as  shall 
then  be  alive,  in  such  shares  as  the  jury  shall 
find  by  their  verdict."    ^  2155. 

The  obvious  intent  and  effect  of  these  pro- 
visions is  that  tbe  action  is  to  be  brought  once 
for  all;  that  it  is  to  be  prosecuted  for  me  bene- 
fit of  all  the  relatives  mentioned,  the  husband 
or  the  wife,  the  children  and  the  parents,  of 
the  deceased;  and  that  any  damages  recovered 
are  to  belong  to  all  those  relatives,  and  to  be 
shared  among  them  in  tbe  proportions  deter- 
mined  by  the  verdict  of  the  jury.  By  the 
express  terms  of  the  statute,  the  action  may 
be  brought  by  all  or  any  of  them,  but  for  the 
benefit  of  all;  no  one  or  more  of  them,  leas 
than  all,  can  excuse  the  executor  or  adminis- 
trator from  bringing  and  prosecuting  the 
action,  if  they  do  not;  the  action  does  not 
abate  by  the  death  of  the  one  suing,  but  may 
be  prosecuted  by  tbe  survivors,  if  there  are 
any;  and  the  damages  recovered  are  to  be 
divided  among  all  of  them,  in  such  shares  aa 
the  jury  shall  fix  by  their  verdict.  The  au- 
thority given  for  bringing  and  prosecuting  tbe 
action,  in  the  name  of  any  one  or  more  of  the 
persons  entitled,  for  the  benefit  of  all,  avoids 
multiplicity  of  actions,  and  difficulties  arising 
from  nonjoinder  of  plaintiffs:  but  it  gives  the 
nominal  plaintiff  or  plaintiffs  no  \)ower  to 
compromise  or  to  release  the  rights  of  the 
other  beneficiaries,  or  to  lessen  or  alter  the 
shares  awarded  by  the  jury. 

Tills  construction  of  the  statute  is  in  accord 
with  the  construction  which,  before  its  pas- 
sage, had  been  given  by  the  supreme  court  of 
Texas  to  tbe  similar  statute  of  that  state. 
Houston  d  T.  V.  R.  Co.  v.  Bradley,  45  Tex. 
171.  176.  179;  March  v.  Walker.  48  Tex.  372, 
376,  377 ;  Houston  <fc  T.  C.  B.  Co.  v.  Moin-e,  49 
Tex.  31.  45.  46,  30  Am.  Rep.  98;  Galveston,  H 
&  8.  A.  B.  Co,  V.  Le  Oierse.  51  Tex.  189.  201; 
Houston  ft  T.  C.  B.  Co.  v.  Cowser,  57  Tex.  298; 
Eaat  Line  &  B.  B.  B.  Co.  v.  Culberson,  68  Tex. 
664.  See  also  St.  Louis,  I.  M.  A  S.  B.  Co.  v. 
Needham,  10  U.  S.  App.  339. 

Fn  the  present  case,  the  deceased  left  a 
widow,  four  children,  and  a  father  and 
mother.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $50,000. of  which  they  awarded  |8,- 
000  to  the  widow,  *$8,000  to  each  chUd,|;375 
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and  $5,000  to  either  parent  of  the  deceased. 
After  defendant  had  moFed  for  a  new  trial,  the 
widow,  in  whose  name  alone  the  action  was 
brought,  filed  a  remitliiur,  by  which  she  under- 
took  to  reduce  her  share  to  $6,000,  the  share 
of  each  child  to  $3,000.  and  the  shares  of  the 
parents  to  $1  each,  and  the  whole  verdict  to 
$18,003. 

According  to  the  decisions  of  the  supreme 
court  of  Texas,  in  Houston  <k  T.  C.  R.  Co.  v 
Bradley  and  Galveston,  H,  <k  8.  A.  R.  Co.  ▼. 
Le  Oierse,  above  cited,  the  widow  could  not 
compromise  or  release  the  rights  even  of  her 
own  minor  children.  She  certainly  could  not 
release,  in  whole  or  in  part,  the  rights  of  her 
father-in-law  and  mother  inlaw. 

The  statute,  indeed,  as  has  been  seen, 
creates  but  a  single  liability:  the  matter  in  con- 
troversy, as  between  the  defendant,  on  the  one 
side,  and  the  plaintiff  and  the  other  persons 
for  whose  benefit  the  action  is  brought,  on  the 
other,  is  the  whole  amount  of  the  damages 
found  by  the  iury;  and  the  defendant  has  no 
concern  in  the  apportionment  of  damages 
among  the  persons  entitled,  provided  that  is 
done  as  the  statute  requires.  Texas  <fe  F.  R. 
Co.  V.  Gentry,  163  U.  S.  353  [ante,  186]. 

But  the  defendant  has  the  right  to  object  to 
a  judgment  apportioning  the  damages,  not  as 
lawfully  divided  by  the  jury,  but  as  unlaw- 
fully filed  by  the  plaintiff  of  record,  reducing 
to  nominal  damages  the  sums  awarded  by  the 
jury  to  some  ot  the  persons  entitled,  and 
thereby  leaving,  the  defendant  open  to  the 
danger  of  another  suit  by  those  persons  to  ob- 
tain the  damages  of  which  the  present  plaintiff 
has  undertaken  to  deprive  them.  Northern 
P.  R.  Co.  V.  Lews,  162  U.  S.  866.  879  f40; 
1002.  1007]. 

The  opinion  of  the  supreme  court  of  the 
territory  of  Arizona,  which,  as  required  by 
§  949  of  the  Revised  Statutes  of  the  territory, 
was  in  writing  and  recorded,  shows  that  that 
court  not  only  **  inclined  to  the  view  that  the 
jury  was  prompted,  through  sympathy  for  the 
widow  and  children,  and  out  of  the  enlarged 
liberality  of  which  juriea  in  such  cases  are 
usually  possessed,  to  award  damages  largely 
in  excess  of  what  the  proofs  warranted;"  but 
that  it  considered  that  the  damages  awarded 
were  clearly  excessive  and  that  it  was  manif -^st 
376]  *frt)m  the  record  that,  but  for  the  re- 
mittitur the  judge  before  whom  the  trial  was 
had  would  have  ordered  a  new  trial. 

As  this  court  now  holds  the  remittitur  to 
have  been  unauthorized  and  invalid,  the 
proper  order,  without  considering  other  ques- 
tions argued  at  the  bar,  will  be 

Judgment  reversed,  and  case  rem'  nded  to  the 
supreme  counof  the  territory,  w  i  directions 
to  cause  the  verdict  to  be  set  aside  and  a  new 
trial  had. 


BOB  TALTON.  Appt.. 

V, 

WASH.  MAYES.  High  Sheriff  of  the  Chcio- 

kce  Nation. 

(See  8.  C.  Reporter's  ed.  879-385). 

Murder  by  Indian^grand  jury-— due  proetm 
of  law— repeal  of  statute  of  Cherokee  AatUm. 

1.  The  crime  of  murder  committed  hy  one  Cbero* 
kee  Indian  upon  the  person  of  another  within 
the  jurisdiction  of  the  Cherokee  Nation  is  not 
an  offense  against  the  United  States,  but  an  of- 
fense against  the  local  laws  of  the  Cherokee  Na- 
tion. 

2.  The  provision  as  to  a  grand  jury,  in  the  6th 
Amendment  to  the  Federal  Constitution,  baaito 
application  to  criminal  procedure  in  the  courts 
of  the  Cherokee  Nation,  whose  powers  of  looal 
self-Roveroment  were  enjoyed  before  the  OonsCi* 
tution  was  made. 

3.  The  flndingr  of  an  indictment  by  a  grand  jniy 
of  less  than  thirteen  does  not  violate  the  due  pio* 
cess  clause  of  the  Constitution. 

4.  The  questions  of  the  repeal  of  one  statute  of 
the  Cherokee  Nation  by  another,  and  as  to  what 
is  the  existing  law  of  that  nation  as  to  the  oon»ti* 
tution  of  a  grand  jury,  are  solely  for  the  oourti 
of  that  nation  to  decide,  without  any  right  of  re- 
view  In  Federal  courts  by  habeas  corpus  pco- 
ccedings. 

[No.  227.1 

Aryued  April  16,  17,  1896.    Decided  May  18, 

1896. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  Slates  for  the  Western 
District  of  Arkansas  discharging  a  writ  of 
habeas  corpus  and  remanding  the  petitioner. 
Bob  Talton,  to  the  custody  of  the  high  sheriff 
of  the  Cherokee  Nation,  after  conviction  of 
murder  in  the  court  of  the  Cherokee  Nation. 
Afflrmed, 
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Statement  by  Mr.  Justioe  White: 
On  February  15, 1893,  a  petition  for  habeas 
corpus  was  filed  in  the  district  court  of  the 
United  States  for  the  western  district  of  Ar- 
kansas, setting  forth  that  the  plaintiff  therein 
(who  is  the  appellant  here)  was,  on  the  81st  day 

ofDecember,*1892.cpnvicted,onacharge[37* 
of  murder,  in  a  special  supreme  court  of  the 
Cherokee  Nation,  Cooweeskoowee  district, 
and  sentenced  to  be  hanged  on  February  28, 
1893,  and  that  petitioner  was  then  held,  ayrait- 
ing  the  time  of  execution,  in  the  national  Jailnl 
'lahleauah,  Indian  Territory,  by  Wash.  Mayes, 
high  sheriff  of  the  Cherokee  Nation.  It  was 
further  alleged  that  the  petitioner  was  deprived 
of  his  liberty  without  due  process  of  law;  that 
he  was  in  confinement  in  contravention  to  the 
Constitution  and  laws  of  the  United  States, 
and  also  in  violation  of  the  Constitution  and 
laws  of  the  Cherokee  Nation.  These  conten- 
tions rested  upon  the  averment  that  the  indid- 
ment  under  which  he  had  been  tried  and  con- 
victed was  void  because  returned  by  a  body 

Note.— .18  to  fndfans  and  Indian  tribes^  (h§tr 
status  and  rights;  juriadiet ion  and  control  over  thsm: 
—see  note  to  Worcester  v.  Georgia,  8:  483. 

As  to  what  is  due  process  of  law,  see  note  to  Pear- 
son T.  YewdalU  Ui  4aOu 
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eonsisting  of  five  grand  jurors,  which  was  not 
ODiy  an  iDSufficient  number  to  constitute  a 
fraud  jury  under  the  Constitution  and  laws  of 
die  United  States,  but  also  was  wholly  inade- 

aaate  to  compose  such  jury  under  the  laws  of 
le  Cherokee  Nation,  which,  it  was. alleged, 
provided  for  a  grand  jury  of  thirteen,  of  which 
number  a  majority  was  necessary  to  find  an 
hidfctment.  The  petitioner,  moreover,  averred 
that  he  had  not  been  tried  by  a  fair  and  im- 
partial jury,  and  that  many  gross  irregularities 
iod  errors  to  his  prejudice  had  been  com- 
mitted on  the  trial.  The  district  judge  issued 
the  writ,  which  was  duly  served  upon  the  high 
tlieriff.  who  produced  the  body  of  the  peti- 
tiouer  and  made  return  setting  up  the  convic- 
tion and  sentence  as  justifying  the  detention  of 
the  prisoner.  Incorporated  iu  the  return  was 
a  transcript  of  the  proceedings  in  the  Cherokee 
court  had  upon  the  indictment  and  trial  of  the 
petitioner.  In  the  copy  of  the  indictment  con- 
tained in  the  original  transcript,  filed  in  this 
eourc.  it  was  recited  that  the  indictment  was 
found  by  the  grand  jury  on  the  1st  day  of 
Decrraber,  1892,  while  the  offense  therein 
stated  was  alleged  to  have  been  committed  "on 
or  about  the  8d  day  of  December,  1892."  Tbe 
evidence  contained  in  the  transcript,  however, 
showed  that  the  offense  was  committed  on  No- 
vember 8,  1892,  and  iri  a  supplement  to  the 
transcript,  filed  in  this  court,  it  appears  that 
laid  date  was  given  in  the  indictment.  No 
motion  or  demurrer  or  other  attack  upon  tbe 
lafficiency  of  the  indictment  was  made  upon  tbe 
378)  trial*  in  the  Cherokee  court  based  upon 
tbe  ground  that  tbe  offense  was  stated  in  the  In- 
dictment to  have  been  committed  on  a  date 
nibsequent  to  the  finding  of  the  indictment, 
Dor  is  there  any  specification  of  error  of  that 
character  contained  in  the  petition  for  the  al- 
lowance of  the  writ  of  habeas  corpus.  After 
bearing,  the  district  judge  discharged  the  writ 
and  remanded  the  petitioner  to  the  custody  of 
the  sheriff,  and  from  this  judgment  the  appeal 
now  under  consideration  was  allowed. 

Mesan.  Leonidaa  D.  Tarrell,  Ben,  T. 
Duval,  and  Elijah  K.  Brookuhire  for  appellant. 

Messrs.  RT.  C.  Garland,  A.  H.  Garland, 
•Dd  Wm.  M,  Oratens  for  appellee. 

Mr.  Justice  Whitedelivered  the  opinion  of 
the  court: 

Prior  to  May,  1^92,  a  law  enacted  by  the 
legislature  of  the  Cherokee  Nation  made  it  the 
doty  of  tbe  judges  of  the  circuit  and  district 
eourts  of  the  nation,  fourteen  days  before  the 
commencement  of  the  first  regular  term  of  said 
eouits,  to  furnish  to  the  sheriff  a  list  of  the 
names  of  five  persons  who  should  be  summoned 
bf  tbe  sheriff  to  act  as  grand  jurors  for  that 
district  during  the  year.  The  first  regular 
term  of  the  courts  named  commenced  on  the 
2d  Monday  in  May.  On  November  28,  1892, 
a  law  was  enacted  providing  for  tbe  summon- 
ing and  impaneling  of  a  grand  jury  of  thir- 
teen, the  names  of  the  persons  to  compose  such 
Jury  to  lie  furnished  to  the  sheriff,  as  under 
the  previous  law,  fourteen  days  before  the 
commencement  of  the  regular  term  of  the  cir- 
enit  and  district  courts.  There  was  no  ex- 
W«»  repeal  of  the  provisions  of  the  prior  law. 
under  the  terms  of  the  act  of  November  28, 
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1892,  a  grand  jury  could  not  have  been  -im- 

Saneled  before  the  term  beginning  on  the  2d 
Londay  of  May,  1893.  The  indictment  in 
question  was  returned  in  December,  1892.  by 
a  grand  jury  consisting  of  five  persons,  which 
erand  jury  had  been  impaneled  under  the  prior 
law.  to  serve  during  the  year  1892. 

♦The  right  of  the  appellant  to  the  re-  [379 
lief  which  he  seeks  must  exist, if  at  all.  by  virtue 
of  U.  8.  Rev.  Stat.  §  758,  which  is  as  follows: 

*'The  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail,  unless  where  he  is 
in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  is  committed  for  trial 
before  some  court  thereof;  or  is  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  of  an  order,  process, 
or  decree  of  a  court  or  judge  thereof;  or  is  in 
custody  in  violation  of  the  Constitution,  or  of 
a  law,  or  treaty  of  the  United  States;  or,  beinff 
a  subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  is  in  custody  for  an  act  done 
or  omitted  under  any  alleged  right,  title,  au- 
thority, privilege,  protection,  or  exemption 
claimed  under  the  commission,  or  order,  or 
.unction  of  any  foreign  stale,  or  under  color 
thereof,  the  validity  and  effect  whereof  depend 
upon  the  law  of  nations;  or  unless  it  is  neces- 
sary to  bring  the  prisoner  into  court  to  testify. 

Appellant  and  the  person  he  was  charged 
with  having  murdered  were  both  Cherokee 
Indians,  and  the  crime  was  committed  within 
the  Cherokee  territory. 

To  bring  himself  within  the  statute,  the  ap- 
pellant asserts,  Ist,  that  the  grand  jury,  con- 
sisting only  of  five  persons,  was  not  a  grand 
jury  within  the  contemplation  of  tbe  5ih 
Amendment  to  the  Constitution,  which  it  is 
asserted  is  operative  upon  the  Cherokee  Nation 
in  the  exercise  of  its  legislative  authority  as  to 
purely  local  matters;  2d,  that  the  indictment 
by  a  grand  jury  thus  constituted  was  not  due 
process  of  law  within  the  intendment  of  the 
14th  Amendment:  8d,  even  if  the  law  of  tbe 
Cherokee  Nation  providing  for  a  grand  jury  of 
five  was  valid  under  tbe  Constitution  of.  the 
United  States  such  law  had  been  repealed,  and 
was  not  therefore  in  existence  at  the  time  the 
indictment  was  found.  A  decision  as  to  the 
merits  of  these  contentions  involves  a  consid- 
eration of  the  relation  of  the  Cherokee  Nation 
to  tbe  United  States,  and  of  the  operation  of 
the  constitutional  provisions  relied  on  upon 
the  purely  local  ledslution  of  that  nation. 

By  treaties  and  statutes  of  the  United  States 
the  right  of  *the  Cherokee  Nation  to  exist[380 
as  an  autonomous  body,  suMect  always  to  the 
paramount  authority  of  the  United  States,  has 
been  recognized.  And  from  this  fact  there  has 
consequently  been  conceded  to  exist  in  that 
nation  power  to  make  laws  defining  offenses 
and  providing  for  the  trial  and  punishment  of 
those  who  violate  them  when  the  offenses  are 
committed  by  one  member  of  tbe  tribe  against 
another  one  of  Its  members  within  the  terri- 
tory of  the  nation. 

Thus,  bv  the  5th  article  of  the  treaty  of  1835 
(7  Stat.  at*L.  481),  it  is  provided: 

**Tbe  United  States  hereby  covenant  and 
airree  that  the  lands  ceded  to  the  Cherokee 
Nation  in  the  foregoing  article  shall,  in  no  fu- 
ture time  without  their  consent,  be  included 
within  the  territorial  limits  or  jurisdiction  of 
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any  state  or  territory.  But  they  shall  secure 
to  the  Cherokee  NatioD  the  right  bj  their  na- 
tional councils  to  make  and  carry  into  effect 
all  such  laws  as  they  may  deem  necessary  for 
the  government  and  protection  of  the  persons 
and  property  within  their  own  country  belong- 
ing to  their  people  or  such  persons  as  have 
connected  themselves  with  them:  Provided  al- 
ways tbHt  they  shall  not  be  inconsistent  with  the 
Constitution  of  the  United  States  and  such  acts 
of  Congress  as  have  been  or  may  be  passed 
regulating  trade  and  intercourse  with  the  In- 
dians: and  also,  that  they  shall  not  be  con- 
sidered as  extending  to  such  citizens  and  army 
of  the  United  States  as  may  travel  or  reside  in 
the  Indian  country  by  permission  according  to 
the  laws  and  regulations  established  by  the 
government  of  the  same." 

This  guaranty  of  self  government  was  re- 
affirmed in  ibe  treaty  of  1866  (14  Stat,  at  L. 
603),  the  13lh  article  of  which  rends  as  follows: 

"Art.  13.  The  Cheroket«  also  agree  that  a 
court  or  courts  may  be  established  by  the 
United  States  in  said  territory,  with  such  ju- 
risdiction and  oriranized  in  such  manner  as 
may  be  prescril»ed  by  law:  Pron'drd,  That  tbe 
Judicial  tribunals  of  tbe  nation  shall  be  allowed 
to  retain  exclusive  jurisdiction  in  all  civil  and 
criminal  cases  arismg  within  their  country  in 
which  members  of  the  nation,  by  nativity  or 
38 l]*ad option,  shall  be  the  only  parties,  or 
where  the  cause  of  action  shall  arise  in  the 
Cherokee  Nation,  except  as  otherwise  provided 
in  this  treaty." 

8t»,  also,  in  "An  Act  to  Provide  a  Temporary 
Government  for  the  Territory  of  Oklahoma,  to 
Enlarge  tbe  Jurisdiction  of  the  United  States 
Court  in  the  Indian  Territory,  and  for  Other 
Purposes,"  approved  May  2,  1890  (26  Stat,  at 
L.  81,  g  80),  It  was  provided,  as  follows: 

"That  the  judicial  tribunals  of  the  Indian 
nations  shall  retain  exclusive  jurisdiction  in  all 
civil  and  criminal  cases  arising. in  the  country 
in  which  memlersof  the  nation  by  nativity  or 
by  adoption  shall  be  the  only  parties;  and  as 
to  all  such  cases  the  laws  of  the  state  of  Ar- 
kansas extended  over  and  put  in  force  in  said 
Indian  territory  by  this  act  shall  not  apply." 

And  1^  81  of  the  last- mentioned  act  closes 
with  the  following  paragraphs: 

"The  Constitution  of  the  United  States  and 
all  general  laws  of  tbe  United  States  which 
prohibit  crimes  and  misdemeanors  in  any  place 
within  the  sole  and  exclusive  jiirisdiction  of 
the  United  States  except  in  tbe  District  of  Co- 
lumbia, and  all  laws  relating  to  national  bank- 
ing associations,  shall  have  the  same  force  and 
effect  in  the  Indian  territory  as  elsewhere  in 
the  United  States;  but  nothing  in  this  act  shall 
be  so  construed  as  to  deprive  any  of  the  courts 
of  the  civilized  nations  of  exclusive  jurisdic- 
tion over  all  cases  arising  wherein  members  of 
said  nations,  whether  by  treaty,  blood,  or  adop- 
tion, are  tbe  sole  parlies,  nor  so  as  to  interfere 
with  the  right  and  powers  of  said  civilized  na- 
tions to  punish  said  members  for  violation  of 
tbe  statutes  and  laws  enacted  by  their  national 
councils  where  such  laws  are  not  contrary  to 
tbe  treaties  and  laws  of  tbe  United  States.'^ 

Tbe  crime  of  murder  committed  by  one 
Cherokee  Indian  upon  tbe  person  of  another 
within  the  jurisdiction  of  the  Cherokee  Nation 
is,  therefore,  clearly  not  an  offense  against  the 
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United  States,  but  an  offense  against  the 
local  laws  of  the  Cherokee  Nation.  Neces- 
sarily, the  statutes  of  the  United  States  which 
provide  for  an  indictment  by  a  grand  jury,  aod 
the  number  of  persons  who  shall  constitute 
such  a  body,  have  *no  application,  for[382fi 
such  statutes  relate  only,  if  not  otherwise  ap^ 
cially  provided,  to  grand  juries  impaneled  for 
the  courts  of  and  under  the  laws  of  the  United 
States. 

The  question  therefore  Is,  Does  the  5tb 
Amendment  of  the  Constitution  apply  to  tbe 
local  legislation  of  the  Cherokee  Nation  so  as 
to  require  all  prosecutions  for  offenses  com- 
mitted against  the  laws  of  that  nation  to  be 
initiated  by  a  grand  jury  organized  in  accor- 
dance with  tbe  provisions  of  that  amendment? 
The  solution  of  this  question  involves  an  in- 
quiry as  to  the  nature  and  origin  of  the  power 
of  local  government  exercised  by  tbe  Cherokee 
Nation  and  recognized  to  exist  in  it  by  tbe 
treaties  and  statutes  above  referred  to.  Since 
the  case  of  Harron  v.  Baltimore,  32  U.  8.  7 
Pet.  243  [8:  672],  it  has  been  settled  that  the 
5th  Amendment  to  the  Constitution  of  tbe 
United  States  is  a  limitation  only  upon  tbe  pow- 
ers of  tbe  general  government,  that  is,  that  the 
amendment  operates  solely  on  the  ConstitutioQ 
itself  by  qualifying  the  powers  of  the  natioo|U 
government  which  the  Constitution  called  into 
being.  To  quote  the  language  of  Chief  Justice 
Marshall,  this  amendment  is  limitative  of  the 
"powers  granted  in  tbe  instrument  itself  and 
not  of  distinct  governments  framed  by  differ- 
ent persons  and  u)r  different  purposes.  If  these 
propositions  be  correct,  the  5th  Amendment 
must  be  understood  as  restraining  the  power 
of  the  general  government,  not  applicable  to 
the  states."  Tbe  cases  in  this  court  which 
have  sanctioned  this  view  are  too  well  recog- 
nized to  render  it  necessary  to  do  more  than 
merely  refer  to  them.  Fox  v.  Ohio,  46  U.  8.  9 
How.  424  [12: 319];  WOhersy.  BucMey,  61  U.  8. 
20  How.b4  [15:  816]:  Twitdiell  v.  Penmylta- 
jiiaM  U.  S.  7  Wall.  321  [19:  2231;  Edicardiv. 
Elliott,  88  U.  S.  21  Wall.  532,  557  [22:  487, 
492]:  Pe<ir9nn  v.  Yexcdall,  95  U.  S.  294.  296 
[24:  436.  437];  Datis  v.  Texoi,  139  U.  8.  «51 
[85:  301]. 

The  case  in  this  regard  therefore  depends 
upon  whether  the  powers  of  local  govern- 
ment exercised  by  the  Cherokee  Nation  are 
Federal  powers  created  by  and  springing  from 
the  Constitution  of  the  Unite<i  States,  and 
hence  controlled  by  the  5tb  Amendment  to 
that  Constitution,  or  whether  they  are  local 
powers  not  created  by  the  Constitution,  al- 
though subject  to  its  general  provisions  and  the 
paramount  authoiity  of  ^Congress.  The[383 
repeated  adjudications  of  this  court  have  long 
since  answered  the  former  question  in  tbe  oec- 
ative.  In  Cherokee  Nation  v.  Georgia,  80  U. 
S.  5  Pet.  1  [8:  25),  which  involved  iherightof 
the  Cherokee  Nation  to  maintain  an  original 
bill  in  this  court  as  a  foreign  state,  which  was 
ruled  adven^ely  to  that  richt,  speaking  through 
Mr.  Chief  Justice  Marshall,  this  court  said  (p. 
16  [30]): 

"Is  tbe  Cherokee  nation  a  foreign  state  1q 
the  sense  in  which  that  term  is  used  in  the 
Constitution?  Tbe  counsel  for  the  plaintiffs 
have  maintained  the  affirmative  of  this  propo- 
sition with  great  earnestness  and  ability.     8o 
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much  of  the  argnment  as  was  intended  to 
prove  the  character  of  the  Cherokees  as  a  state, 
at  a  distinct  political  society,  separated  from 
others,  capable  of  managing  its  own  affairs 
and  governing  itself,  has,  inthe  opinion  of  a 
majority  of  the  judges,  been  completely  suc- 
cessful. They  have  been  uniformly  treated  as 
a  state  from  the  settlement  of  our  countrv. 
The  numerous  treaties  made  with  them  by  t&e 
United  States  recognize  them  as  a  people  capa- 
ble of  maintaining  the  relations  of  peace  and 
war,  of  being  responsible  in  their  political 
character  for  any  violation  of  their  engage- 
ments or  for  any  aggression  committed  on  tbe 
citizens  of  the  United  States  by  any  individual 
of  their  community.  Laws  have  been  enacted 
Id  the  spirit  of  these  treaties.  Tbe  acts  of  our 
eovernment  plainly  recognize  the  Cherokee 
Nation  as  a  state,  and  the  courts  are  bound  by 
those  acts." 

It  cannot  be  doubted,  as  said  in  WoreeBter  v. 
^eoryia,  31  U.  8.  6  Pet.  538  [8:  493],  that  prior 
to  the  formation  of  tbe  Constitution  treaties 
were  made  with  the  Cherokee  tribes  by  which 
their  autonomous  existence  was  recognized, 
SDd  in  that  Ciise  Chief  Justice  Marshall  also 
taid  (p.  659  [500] ) : 

'*The  Indian  nations  had  always  been  con- 
sidered as  distinct,  independent  political  com- 
munities, retaining  their  original  natural  rights. 
.  .  .  The  very  term  'nation,'  so  generally 
applied  to  them,  means  a  ^people  distinct  from 
others.'  The  Constitution,  by  declaring  trea- 
ties already  made,  as  well  as  those  to  be  made, 
to  be  the  supreme  law  of  the  land,  has  adopted 
and  sanctioned  the  previous  treaties  with  the 
884]*Indian  nations,and  consequently  admits 
their  rank  amon^  those  powers  who  are  capable 
of  making  treaties." 

In  reviewing  the  whole  subject  in  United 
8taU$  V.  Kagama,  118  U.  8.  875  [30:  228J,  this 
court  said  (p.  881  [280] ): 

"With  the  Indians  themselves  these  rela- 
tioDs  are  equally  difficult  to  define.  They 
were,  and  always  have  been,  regarded  as  hav- 
ing a  semi-independent  position  when  they 
preserved  their  tribal  relations;  not  as  states, 
not  as  nations,  not  as  possessed  of  the  full  at- 
tributes of  sovereignty,  but  as  a  separate  peo- 
ple with  the  power  of  regulating  their  internal 
and  social  relations,  and  thus  far  not  brought 
under  the  laws  of  the  Union,  or  of  the  state 
within  whose  limits  they  resided." 

True  it  is  that  in  many  adiudications  of  this 
•court  the  fact  has  been  fulfy  recognized  that 
although  possessed  of  these  attributes  of  local 
self-government  when  exercising  their  tribal 
functions,  all  such  rights  are  subject  to  the 
supreme  legislative  authority  of  the  United 
States.  Cherokee  Nation  v.  Southern  Kansas 
B.  Co.  ia5  U.  8.  641  [84:  295],  where  the  cases 
are  fully  reviewed.  But  the  existence  of  the 
right  in  Congress  to  regulate  the  manner  in 
which  the  local  powers  of  the  Cherokee  Na- 
tion shall  be  exercised  does  not  render  such 
local  powers  Federal  powers  arising  from  and 
created  by  the  Constitution  of  the  United 
States.  It  follows  that  as  the  powers  of  local 
self  government  enjoyed  by  the  Cherokee  Na- 
tion existed  prior  to  the  Constitution,  they  are 
not  operated  upon  by  the  5th  Amendment, 
which  as  we  have  said,  has  for  its  sole  object 
to  control  the  powers  conferred  by  the  Consti- 
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tution  on  the  national  government  The  fact 
that  tbe  Indian  tribes  are  subject  to  the  domi- 
nant authority  of  Congress,  and  that  their  pow 
ers  of  local  self-government  are  also  operated 
upon  and  restrained  by  thegeneral  provisions 
of  the  Constitution  of  the  United  States,  com- 
pletely answers  the  argument  of  inconvenience 
which  was  pressed  in  the  discussion  at  bar. 
The  claim  that  the  finding  of  an  indictment  by 
a  grand  jury  of  less  than  thirteen  violates  the 
due  process  clause  of  the  14th  Amendment  is 
conc\u8iye\y8LnsweTedhyHurtadov.  California^ 
110  U.  8. 516  [28:232],  and  McNulty  v.  Califar- 
nia,  149  U.  *S.  645  [37:  882].  The  ques-  [385 
tion  whether  a  statute  of  the  Cherokee  Nation 
which  was  not  repugnant  to  the  Constitution 
of  the  United  States  or  in  conflict  with  any 
treaty  or  law  of  the  United  States  had  been  re- 
pealed by  another  statute  of  that  nation,  and 
the  determination  of  what  was  the  existing 
law  of  the  Cherokee  Nation  as  to  the  constitu- 
tion of  the  grand  jury,  was  solely  a  matter 
within  the  jurisdiction  of  the  courts  of  that 
nation,  and  the  decision  of  such  a  question  in 
itself  necessarily  involves  no  infraction  of  the 
Constitution  of  tbe  United  States.  Such  has 
been  tbe  decision  of  this  court  with  reference 
to  similar  contentions  arising  upon  an  indict- 
ment and  conviction  in  a  state  court.  Duncan 
V.  MeCall,  139  U.  S.  449  [35: 219].  The  ruling 
in  that  case  is  equally  applicable  to  the  conten- 
tions in  this  particular  arising  f rjm  the  record 
before  us. 

The  counsel  for  the  appellant  has  very  prop- 
erly abandoned  any  claim  to  relief  because  of 
alleged  errors  occurring  subsequent  to  the  find- 
ing of  the  indictment.  As  to  the  point  raised 
in  reference  to  tbe  date  of  the  commission  of 
the  offense  as  stated  in  the  indictment,  the  rec- 
ord as  corrected  shows  that  the  error  in  ques- 
tion did  not  exist  It  is  therefore  unnecessary 
to  notice  the  argument  based  upon  the  assump- 
tion that  the  indictment  charged  the  offense  to 
have  been  committed  subsequent  to  the  finding 
of  the  true  bill. 

Thejiufffment  is  afflrmed. 

Mr.  Justice  Harlan  dissents. 


VICTOR  MEYER  et  al.,  Plffs,  in  Err., 

V. 

WALTER  T.  RICHARDS. 

(See  8.  C.  Reporter's  ed.  885-415). 

Implied  warranty  of  validity  of  state  honds-^ 
existing  obligations — warranty  of  identity—' 
judgment, 

1.  An  implied  warranty  of  the  validity  of  state 
bonds  as  existing:  obligations  arises  on  a  sale  of 
such  bonds  ha  ving  the  genuine  signatures  of  state 
officers  and  tbe  seal  of  the  state  thereon,  and  ap- 
pearing on  their  face  to  be  valid,  and  wbleh  are 
believed  by  both  parties  to  the  sale  to  be  valid, 
but  which  bare  been  stricken  with  nullity  by  tha 
Constitution  of  the  state. 

Vot^^Am  to  impJAed  ibarraniy  oocAnA  latent  d«- 
feetM^  and  that  manufactured  artie/e  U  JU  for  its  p%sr» 
ixwe,  see  note  to  BuUdey  v.  Honold,  16:  668. 
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thiDB  wld  on  theMlB  of  .  orodic  or  luco^rea     »ot  was  tbe  owner  of  tbe  bonds  described  ia 


I*™)!,  n71i^rt^'n^'tMhiJ^?J,f^  V^"rZ  '"*  Peli'ion;  thai  Ibey  «eie payable  to  bcwer. 
H  8B^  or  ootiaH  oebfntJaDle  In  lorm,  and  Included     o^jr.,™ :  ,t^^  t        .v,         *  t      j  j      wu 

BoodB  and  cbaiteli.  applies  on  tbe  sMe  ot  oom.  '"'"re,  aaocilnoed  by  the  toDBlitutfoQ  ot  tbo 
mereM  paper  without  iDdonemcDt or  vlthoui  state  of  Louisiana;  that  wben  aold  to  tba 
expr«n  anumptlOD  or  llablUtr  on  the  paper  It-  plaioliirB  the  bonds  were  Dot  mature  accordiag 
•eir.  t"  their  tcrrna,  and   were  so  dranu  that  tb» 

1.  Eotry  of  the  proper  Judament  below  will  hi  tli'e  tiiereof  pssstd  by  delivery.  The  answer, 
directed  aa  reTerslngr  a  deolBlon  Id  a  cate  heard  moieover,  avetred  (hat  tbe  defendant  acquired 
upon  a  stlpulaiton  walvlDgr  a  Jury,  and  upon  an  ihe  bonds  loD^  prior  to  llie  date  of  tbe  saJe  to 
agreed  staienieDt  of  (acta.  (lie  plainliUs,"  "by   purchase  In  open  market 

FNo    89 1  for    a    full     and    valuable    conslderaiioD    la 

money,  before  the  m:ilurity  thereof,     in   fell 

BvhmitUd  Janvary  8,  189t.     Affrmed  by  Di-    and  exact  good  faitli.  and  with  no  knowledgi, 

trided  Court. lonvary  tS,  18Si.     SfoTgument    suspirion.  or  belief  of  any  defect  id   ihe  lillo 

ordered  April  IS,  189t.     Submitted  October    or  oblifalioo  of  said  bonds  or  anyoutstnndlnjt 

tS,  1894.     Dteided  May  t6.  1S96.  equity  relaiing  therein,  to  change,  modify,   or 

Mesiroy  the  ohlipalion  as  written  and  [:i88 

F  ERROR  to  the  Circuit  Court  of  the  United  contained  io  SFiid  bonds  sevetslly."  After  ad- 
States  for  ibeEHstcrn  Districtof  Louisiana  miiting|  tbe  Bale  HBallege<l  tn  the  petition  for 
to  review  a  Judgment  of  that  court  in  favor  of  the  price  therein  slaleii,  the  answer  dcclsied 
tbe  defendant.  Walter  T.  Richards.  In  an  ac-  "that  it  is  true  that  at  thetiaieof  tbe  deliver 
tioD  brought  by  Victor  Meyer  etal.,  plaintiffs,  in^  of  said  bonds  to  Ibe  plaintiffs  aa  aforesaid 
to  recover  tbe  amount  that  had  tieen  paid  bs  this  defendant  did  represent  tbe  same  to  l»B 
purchase  price  of  certain  bonds  of  the  stale  of  good  and  lei:al  obtleations  aod  bonds  of  tbo 
Louisiana,  sold  by  defendant  to  plalniiffs.  scale  of  Louisiana,  and  believed  thru  and  siilt 
Sererted,  and  cause  remanded,  with  directions  believes  Ibat  the  same  are  in  all  things  valid 
to  enter  Judgment  for  plaintiffs  for  the  smount  and  le^al  oblicsllons  of  the  state  in  the  band* 
paid  by  them  for  the  bonds,  with  tnteresL  of  all  good  faiLij  holders  thereof,  aod  (hat  It  b 

See  aame  case  below,  46  Fed,  Rep.  T2T.  true,  aa  slated  in  said  petition,  that  the  plain- 

tiffs recfiveil  said  bonds  believing  tbe   bsids 

Slatem^nt  by  Hr.  Justice  Whit*;  rnlid.  and  paid  therefor  the  full  market  vbIuv 

Plalniiffs  below  (plainiiCrs  In  error  bere)  Lhereof  in  open  market  of  that  day."  Afier 
Commehced  their  action  to  recover  the  sum  loafalog  Ihe  admission  "that  if  the  plaitilltb 
ot  $S,id3.7!i,  with  interest  from  Judicial  de-  ire  entitled  to  recover  anything  from  Ibis  de- 
mand, the  facts  averred  in  Ihe  petition  being  Fendant,  theamouot  of  such  is coirecity  stated 
sabstanliBlly  BS  follows:  In  February.  1689.  in  Ibe  prnyer  of  pelitioo  herein,"  ibe  answer 
tbe  defendant  sold  to  plaintiffs  thirteen  bonds  'oncluded  by  thefoUnwing:  "Butasloallother 
3S7]of  tbesiBieof  Louislana.wbfcb'were  de-  iintters  and  oblij^nlions  set  forth  and  cnn- 
•crlbed  in  and  annexed  to  Ihe  petition;  that  Ihe  lained  In  said  peliliun  this  defeDclanl  spedally 
price  puid  for  Ihese  bonds  was  Ibe  amount  lenies  and  traversi's  tbe  same,  and  avets 
Boughl  to  be  recovered,  and  the  bonds  were  ;hat  tbe  said  several  bonds  so  by  him  sold  aoil 
(we  quote  from  tbe  petition)  "sold  and  deliver-  ieiivered  to  the  said  plaintiSs  are,  each  and 
edio  your  pelitioneis  as  food,  valid,  and  legal  ill  of  them,  In  the  hand  of  paid  plaintiffs, 
bonds  of  the  state  of  Louimana.  .  .  .  n>od,  valid,  complete,  and  eiisliogobligaiinD» 
PetitioDersBverlbalthesaid  Ricbardsdelivered  )f  Ihe  stale  of  Louisiana  to  pny  to  tlic  said 
to  them  the  above  deaeri bed  bonds  .  .  .  ;>lain(iffs  tbe  sum  of  money  named  In  said 
as  good  and  legal  bonds  of  the  stale  of  [.ou!b  :>onds  at  the  time  and  on  the  terms  and  condl- 
lana,  and  represented  Ihem  to  be  sucb;  that  Ions  written  in  tbe  bonds,  and  that  Ibere  Is 
petitioners  received  tbem  as  such,  and  paid  ind  has  been  no  brencb  of  warranty  ot  tb* 
for  tbem  the  market  price  tor  valid  bonda.  ,ille  thereof  by  this  defendant," 
and  held  tbem  for  several  mouths  wlihoul  Tbe  cause  was  suhmilted  to  tbe  court  wltb- 
any  knowledge  or  suspicion  that  the  bonds  |  out  the  intervention  of  a  Jury,  tbe  i>urlies  bar- 
were  ootauch  aa  they  wererepresented  to  be."(ing  previously  entered  inio  a  stipulation  tn 
The  peliiloD  then  avers  that  after  the  sale  writing,  commenrint  with  Ibe  following  reci- 
and  delivery  of  tbe  bonds  in  September,  lal:  "That  the  following  sball  be  taken  as  ibe- 
I6S9.  it  was  discovered  that  they  were  not ;  statement  ot  facts  in  this  cause,  and  sb»II 
valid,  Ibat  they  bad  never  been  lawfully  issued  i  stand  and  be  tahenas  a  special  verdict  in  tha 
by  the  slate,  and  were  al  the  time  of  the  sale  cause."  The  fncts  embraced  in  theslipulBtlon 
declared  by  the  Constitution  of  the  slate  of  relnte,  on  the  one  band,  to  the  sale  and  the  title 
Louisiana  to  be  null  and  void,  and  that  Ibe  heid  bv  tbe  defendant  (the  vendor)  to  tbe  bonds 
state  through  Its  offlcials  treated  them  as  at  the  time  of  <he  sale  and  Ibe  reprenen  cat  ions 
wholi;  invalid.  Tbe  prayer  was.  as  alrendy  mnde  when  tbe  sale  look  place,  and,  on  the- 
alBled.  for  a  Judgment  for  tbe  amount  wbicb  other  hand,  to  ihe  nature  and  validity  of  tbe 
had  been  paid  aB  tbe  purchase  price  of  tbe  bonds  sold.  As  lo  ibe  first  of  these  questions- 
bonds,  tbe  aiipiilalion  declares: 

The  answer  of  Ihe  defendant  denied  all  tbe  "1.  The  defendant,  prior  to  tbe  sale  of  tbfr 
material  allegatlooscoDtalDed  In  the  pf-tiiion,  bonds  to  the  plaintiffs,  as  averred  in  tbe  pell- 
except  in  so  far  as  tbe  some  were  admilled  or  tion,  was  the  bona  Qde  bolder  *of  encb  (1189 
confessed.     It  averred  that  on  tbe  day  of  tbe  1  and  all  of  tbe  bonda  described  in  aaid  peil'ion, 
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htTlDg^  acquired  each  and  all  of  said  bonds  in 
open  publicmarket  for  full  market  ynlue,  with 
DO  notice  whatsoever  of  any  alle;;ed  vice  or  al- 
leged illegality  of  the  bonds,  and  the  statements 
in  that  respect,  as  set  forth  in  defendant's  an- 
swer herein,  are  true. 

**2.  The  defendant  so  acquired  said  bonds 
k>Dg  before  he  or  the  public  knew  that  it 
was  charged  by  any  person  that  said  bonds  were 
illegally  issued, and  the  impress  of  the  seal  of 
the  state  and  the  signatures  of  the  several  ofB- 
oers  of  the  state,  whose  names  appeared  on 
laid  bonds,  are  each  and  all  of  tbem  genuine 
iDd  true,  and  in  uo  maoner  forgeries." 

The  facts  stated  m  the  stipulation,  with 
reference  to  the  authority  under  which  the 
bonds  were  issued  and  their  validity,  we  sum- 
marize as  follows: 

Under  two  acts  of  Congress,  the  one  passed 
in  lb27  (4  Stat,  at  L.  244),  the  oiher  in  1862 
(12  Stat,  at  L.  503),  the  state  of  Louisiana  re- 
ceived from  the  United  States  public  lands  to 
be  applied,  as  directed  in  the  act  first  men- 
tioned, to  the  use  of  such  seminary  of  learning 
as  the  legislature  of  the  state  miirht  direct,  and 
in  the  other  to  the  establishment  and  support 
of  an  agricultural  and  mechanical  college. 
From  the  sale  of  the  lands  thus  received  by  the 
state,  sums  of  money  came  under  its  control. 
These  sums  to  the  credit  of  the  two  educa- 
tional purposes,  that  is.  the  seminary  and  the 
agricultuial  and  mechanical  college,  were  in- 
vested in  bonds  of  the  state  of  Louisiana. 
which  bonds  were  held  in  trust  by  the  state 
is  the  property  of  the  two  funds  in  ques- 
tion. 

In  1874  the  state  of  Louisiana,  by  act  No.  8 
of  the  session  of  1874.  adopted  a  general 
funding  plan  for  all  its  outstanding  bonds 
and  for  certain  dcsiirnated  warraors.  The 
law  in  question  provided  for  the  issue  of  new 
bonds  for  the  said  bonds  and  debts  at  the  rate 
of  sixty  cents  on  the  dollar  of  new  bonds  for 
every  dollar  of  fundable  debt.  The  bonds 
thus  provided  to  be  issued  were  commonly 
Oil  led  consolidated  bonds,  were  negotiable  in 
form,  and  were  all  without  reference  to  the 
debt  for  which  they  were  exchanged,  of  like 
teaor,  except  as  to  the  serial  numbers  and 
tmount  of  the  bond. and  contained  on  their  face 
30O]*no  indication  whatever  of  the  particular 
debt  to  retire  which  they  were  issued.  The 
itaiementof  facts  recites  "that  the  holder  or 
parcbaser  of  such  consolidated  bonds  who  pur- 
chased the  same  in  the  market  had  no  means 
of  ascertaining  for  what  prior  obligation  of  the 
itate  said  bonds  had  been  given  in  exchange." 
The  execution  of  the  act  of  1874  was  confided 
to  a  board  called  the  funding  board  or  board 
of  liquidation.  The  funding  law  was  ratified 
by  a  constitutional  amendment,  which  hence 
made  that  law  a  part  of  the  Constitution  of 
tbe  state  of  Louisiana. 

The  board  of  liquidation,  at  the  request  of 
the  prof>er  state  otflcers,  issued  consolidated 
bonds  in  exchange  for  the  state  bonds  held  by 
tbe  state  as  above  stated,  in  trust  for  the  semi- 
nary and  tbe  agricultural  and  mechanical  col- 
lege funda.  By  this  exchange,  the  sum  of 
money  received  by  the  state  from  the  proceeds 
of  the  land  granted  by  Congress  for  the  two 
porposea  aforesaid  was  curtailed  40  per  cent 
M  the  bonds  issued  to  replace  those  previously 
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held  were  in  amount  equal  to  only  60  per  cent 
of  the  retired  bonds.  The  consolidated  bonds 
which  were  thus  issued  to  retire  those  thereto^ 
fore  held  for  account  of  the  two  trust  funds 
went  into  the  hands  of  tbe  state  treasurer  for 
the  benefit  of  the  respective  funds,  and  these 
bonds  bore  on  their  face  no  indication  of  the 
debt  for  which  they  were  issued;  indeed,  thev 
were  in  form  like  any  other  of  the  bondi 
issued  under  tbe  act  of  1874. 

By  the  terms  of  an  ordinance  adopted  by  a 
constitutional  convention  held  in  the  state  of 
Louisiana  in  1879  (which  ordinance  was  ap- 
proved by  the  same  popular  vote  which  rati- 
fied the  Constitution),  it  was  provided  "that 
the  interest  on  the  consolidated  bonds  of  the 
state  be  reduced  from  7  per  centum  to  2  per 
centum  per  annum  for  five  years,  from  the  1st 
of  January,  1880,  8  per  centum  for  fifteen 
years,  and  4  per  centum  per  annum  thereafter, 
the  ordinance  moreover  requiring  that  the 
bonds  should  be  presented  to  the  state  treasurer 
or  an  authorized  agent  of  the  state  in  order  to 
have  stamped  thereon  interest  reduced  in  ac- 
cordance with  the  ordinance."  The  holders  of 
the  consolidated  bonds  were,  however,  given 
the  right,  instead  of  accepting  this  reduction,  of 
^applying  to  tbe  state  treasurer  toobtain[391 
new  bonds  at  the  rate  of  seventy-five  cents  on 
the  dollar. 

An  act  of  the  legislature  of  the  state  of 
Louisiana,  passed  to  execute  this  provision 
of  the  Constitution,  provided  for  tbe  printing  of 
the  new  bonds  and  for  their  issue,  upon  request, 
in  exchange  for  outstanding  consolidated 
bonds  at  the  reduced  rate,  and  further  provided 
for  tbe  cancelation  of  the  consolidated  bonds 
when  surrendered  for  exchange  by  the  follow- 
ing provision  found  in  ^  8  of  the  act  in  ques- 
tion: "That  the  governor  shall  furnish  to  the 
state  treasurer  a  large  stamp,  having  on  it  tbe 
words:  'Canceled  by  the  issue  of  new 
bonds  under  the  ordinance  of  the  Constitution 
relative  to  state  debt.'  And  tbe  treasurer  shall 
stamp  the  same  upon  each  consolidated  bond 
as  soon  as  it  is  surrendered  to  him." 

In  order  to  make  good  the  loss  to  the  semi- 
nary fund  which  had  been  produced  by  issuing 
consolidated  bonds  to  that  fund.  La.  Const, 
art.  233,  If  2,  provided  as  follows: 

*'Thc  debt  due  by  tbe  state  to  the  seminary 
fund  is  hereby  declared  to  be  $180,000,  beine 
tbe  proceeds  of  sale  of  lands  heretofore  granted 
by  the  United  States  to  tbe  state  for  the  use  of  a 
seminary  of  learning,  and  said  amount  shall  be 
placed  to  the  credit  of  said  fund  on  the  books  of 
the  auditor  and  treasurer  of  the  state  as  a  per- 
petual loan,  and  the  state  shall  pay  an  annual 
interest  of  4  per  cent  on  said  amount  from 
January  1,  l8vS0,  for  tbe  use  of  said  seminary 
of  learning:  and  the  consolidated  bonds  of  the 
state  now  held  for  use  of  said  fund  shall  be 
null  and  void  after  the  1st  day  of  January, 
1880,  and  the  general  assembly  shall  never 
make  anv  provision  for  their  payment,  and 
they  shall  be  destroyed  in  such  manner  as  the 
general  assembly  may  direct." 

A  like  provision  as  to  the  agricultural  and 
mechanical  college  fund  was  made  by  the  8d 
paragraph  of  the  same  article  of  the  Constitu- 
tion. After  fixing  the  amount  of  the  fund^ 
and  directing  the  credit  of  the  same  on  the 
books  of  the  state,  and  the  payment  of  an 


391-894 


SUPBKICB  COUBT  OF  THE  UlTITED  StATEI^ 


Oct.  Tkbm; 


aonual  interest  for  the  use  of  the  agricultural 
and  mechanical  college,  the  paragraph  pro- 
vides— 

'  'The  consolidated  bonds  of  the  state  now  held 
3021  by  the  state  *f  or  the  use  of  said  fund  shall 
be  null  and  void  after  the  1st  day  of  January, 
1880,  and  that  the  general  assembly  shall  never 
make  any  provision  for  their  payment  and  they 
shall  be  destroyed  in  such  manner  as  the  gen- 
eral assembly  may  direct." 

At  the  time  of  the  adoption  of  the  Constitu- 
tion of  1879,  the  consolidated  bonds,  which 
belonged  to  the  seminary  and  to  the  agri- 
cultural and  mechanical  college,  were  held 
by  the  state  treasurer  for  account  of  the 
funds  in  question,  and  they  continued  to 
be  so  held  by  him  certainly  up  to  the  end  of 
June.  1882.  In  a  report  made  to  the  governor 
for  the  year  1878.  Antoine  Dubuclet,  state 
treasurer  of  the  state  of  Louisiana,  stated  thai 
he  had  in  his  possession,  representing  the  in- 
vestment of  the  agricultural  and  mechanical 
college  fund,  consolidated  bonds  of  the  state 
numbered  from  710  to  905  inclusive.  On 
January  1,  1880.  E.  A.  Burke,  the  slate 
treasurer  of  Louisiana,  in  his  official  report  to 
the  governor,  made  the  following  statement  of 
the  two  funds: 

Mechanical  and  Agricultural  Collesre. 
196  bonds  of  $1,000  each,  vsued  by  the  state 

of  Louisiana  under  act  No.  8  of  1879,  Nos. 

710  to  906,  inclusive $196,000 

t  bonds  of  $500  each,  iasued  by  the  state  of 

Louisiana  under  act  No.  3  of  1879,  Not. 

42and48 200 

$196,200 

The  same  report  also  stated  the  following  as 
regards  the  seminary  fund: 

Louisiana  State  University  or  Seminary  Fund. 
164  bonds  of  $500  each.  Issued  by  the  state  of 

Louisiana  underact  No.  3  of  1879,  Noe. 

1902  to  2065  inclusive $82,000 

f  bonds  of  $500  ^oh,  issued  bv  the  stnte  of 

Louisiana  und«r  act  No.  8  of  1879,  Noe. 

4184and4i85 200 

Ibond  of  $1,000,  consolidated  debt  by  city 

of  New  Orleans,   dated  July  1,  1862. 

No.  492 1.000 

303]  *To  the  extent  that  these  official  publi- 
cations afforded  means  of  ascertaining  the  par- 
ticular consolidated  bonds  which  haa  been  is- 
sued to  and  were  held  by  the  state  treasurer  for 
account  of  the  two  trust  funds  in  question, they 
necessarily  qualify  the  previous  statement  that 
there  was  nothing  from  which  the  public  could 
iiscertain  the  particular  consolidated  bonds 
which  had  been  issued  to  and  were  held  by  these 
trust  funds.  The  thirteen  bonds  covered  by 
the  sale  from  which  the  controversy  results 
were  as  follows:  8iz  bearing  serial  numbers 
between  710  to  905  were  consolidated  bonds 
issued  to  the  mechanical  and  agricultural  col- 
lege fund.  Six  bearing  numbers  between  19(^ 
and  2065  were  consolidated  bonds  issued  to  the 
seminary  fund.  One  of  the  bonds  was  a  con- 
solidated bond  issued  under  the  funding  act  of 
1A74.  which  had  been  surrendered  to  the  state 
creasucer.  £.  A.  Burke,  for  exchange  for  a  new 
bond  at  the  rate  of  seventy-five  cents  on  a  dol- 
lar and  reduced  interest  At  the  time  of  this 
^^irxender  the  new  bond  at  the  reduced  rate 
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was  issued,  aud  the  bon  1  in  question  was  ie> 
turned  into  the  treasury  for  cancelation  under 
the  provisions  of  the  Constitution  of  the  state. 
The  whole  of  the  thirteen  bonds  were  fraudu- 
lently issued  by  the  state  treasurer,  who  pul 
them  on  the  market  surreptitiously  and  wub- 
out  authority.  The  precise  date  at  which  the 
bonds  were  acquired  by  the  defendant  below 
(defendant  in  error  here)  is  not  mentioned  in  the 
statement  of  facts.  They  must  have  been  to 
acouired,  however,  after  the  end  of  June,  1882, 
and  before  the  27th  of  February,  1880,  since  the 
statement  of  fact  discloses  that  the  bonds  were 
held  by  the  state  treasurer  up  to  the  first-named 
date,  and  that  they  were  sold  to  the  plaintiffs  on 
the  second  named  date.  £.  A.  Burke,  the  state 
treasurer,  by  whom  these  acts  were  done,  was 
treasurer  from  1878  to  1888.  The  statement  of 
facts  discloses  that  during  his  term  of  office 
legislative  committees  examined  his  books  and 
made  a  favorable  report,  and  that  at  the  end 
of  bis  term  of  office  a  committee  also  examined 
them  with  like  result.  The  statement  estab* 
lishes  that  the  public  were  unaware  that  the 
treasurer  had  unlawfully  issued  the  bonds  in 
question,  and  after  their  issue  until  the  dla- 
coverv  of  that  fact  the  coupons  therefrom  were 
'regularly  paid  by  the  state, including  the[39H4 
coupons  falling  due  on  the  1st  day  of  Julj, 
1889,  and  after  that  date,  in  consequence  of 
the  discovery  of  the  wrong,  the  state  ofBoeia 
declined  further  to  pay  the  coupons  of  said 
bonds,  and  the  auditor  and  treasurer  of  the 
state,  in  September,  1889,  gave  notice  to  the 
world  that  the  bonds  above  described  and  issued 
as  above  stated  were  null  and  void  and  not 
legal  debts  of  the  state.  It  was  further  admit- 
ted that  E.  A.  Burke,  who  was  treasurer  of 
the  state  as  above  mentioned,  and  who  waa 
charged  with  the  custody  of  the  bonds,  had 
been  indicted  for  their  conversion  to  his  owa 
use,  and  that  he  is  now,  and  has  been  since 
1889,  a  fugitive  from  justice,  and  that  the  gov* 
emor  has  been  authorized  by  the  legislature  to 
issue  a  reward  for  his  apprehension. 

There  was  judgment  for  defendant  (46  Fed. 
Kep.  727)  and  the  present  writ  of  error  waa 
prosecuted. 

Me8»r$.  E*  H*  Farrar,  B.  F.  Jonas*  and 
E«  B.  Kruttschnitt,  for  plaintiffs  in  error: 

The  criminal  act  of  a  state  officer  in  putting 
these  void  and  worthless  instruments  on  the 
market,  or  the  laches  of  other  officers  in  failin|p 
to  have  them  canceled,  cannot  give  them  vi* 
tality. 

The  state  can  be  bound  by  the  act  of  one  of 
its  officers  only  when  that  act  is  done  in  pur- 
suance of  some  law.  The  state  is  not  liable  nor 
responsible  for  an  unauthorized  or  illegal  ad 
of  one  of  its  officers. 

Moffni  V.  United  States,  112  U.  S.  24 
(29:  e23). 

The  agents'  officers  cannot  bind  the  corpora- 
tion when  they  transcend  their  lawful  and 
legitimate  powers. 

Clark  V.  Bee  Moine»,  19  Iowa,  209. 

The  treasurer  not  only  had  no  warrant  in  Iaw 
to  put  these  bonds  on  the  market,  but  he  so  pul 
them  in  express  violation  of  the  law  which  had 
ordered  their  cancelation  and  destruction. 

At  the  very  time  that  the  defendant  sold  tbcee 
bonds  to  plaintiffs,  they  had  already  been  do- 
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dared  by  the  Constitution,  and  tbej  were  In 
fact  and  in  law,  "null  and  void." 

Morgan  v.  United  StnUs,  113  U.  8.  497 
(88: 1051);  Anthonyv,  Jttiper  County,  101  U.  8. 
897,  899(25:  1008);  Buchanan  ▼.  Litchfield,  102 
U.  S.  278  (28:  138);  BavUy  ▼.  Taher,  5  Mass. 
288.  4  Am.  Dec.  57;  merehanUf  Exch.  Nat, 
Bank  t.  Bergen  County  Fref holders,  115  U.  8. 
884  (29:  430);  State,  Durant,  r.  Board  of 
Ligvidators,  29  La.  Ann.  77;  Sun  Mut.  Ins.  Co, 
T.  Board  of  Liquidation,  31  La.  Ann.  175. 

The  illeqal  act  of  an  officer  in  recognizing  a 
debt  not  due  by  the  state  does  not  amount  to 
a  ratification  by  the  state.  To  ratify  an  act, 
one  must  have  been  able  to  perform  it  origi- 
nally. 

Jiiar$h  V.  Fulton  County  Supers,  77  U.  8.  10 
Wall.  683  (19:  1042);  Citizens^  Sav.  db  L,  Asso, 
▼.  Tapeka,  87  U.  8.  20  Wall.  687  (22:  462); 
Merrill  ▼.  Monticello,  138  U.  8.  693,  694 
(84:  1077). 

The  rule  that  the  silence  of  the  principal  is 
a  ratification  of  the  illegal  act  of  Its  agent  does 
not  apply  to  the  state. 

DelafieldY.  Illinois,  2  Hill,  160. 

There  is  no  principle  in  the  law  of  negotiable 
fnstniments  which  relieves  the  transferrer  of 
•Qch  an  instrument  from  the  obligation  of 
warranty. 

Ben].  8ale8,  4th  Am.  ed.  308.  447,  695. 

The  vendor  of  forged  school  bonds  is  bound 
under  his  warranty  to  return  the  price  paid  for 
tbem. 

Smith  V.  MeNair,  19  Kan.  330,  27  Am.  Rep. 
117. 

Mr,  Henrj  L.  Lasarnst  for  defendant  in 
error: 

There  is  no  appreciable  difference  in  char- 
acter between  the  bonds  Issued  by  the  govern- 
ment of  the  United  States,  and  those  issued  by 
the  slate  of  Louisiana,  or  those  issued  by  a 
municipal  corporation.  They  constitute  com- 
mercial paper,  and  are  in  all  respects  subject 
to  the  general  rules  of  law  governing  negotiable 
instruments. 

Pierce  v.  United  States  ("  The  Floyd  Aecept- 
Mnees")  74  U.  8.  7  Wall.  675  (19:  173). 

Commercial  paper  is  exempt  in  the  hands  of 
innocent  holders  from  inquiry  into  the  circum- 
stances under  which  it  was  put  in  circulation. 

These  securities  are  treated  as  nefrotinble  by 
the  commercial  usages  of  the  whole  civilized 
world. 

Mereer  County  v.  BacJeett,  68  U.  8.  1  Wall. 
95  (17:  550);  Cooke  v.  United  States,  91  U.  8.  896 
(28.  2AV)\  Louisiana  v.  Jumcl,  107  U.  8.  740 
(27:  458);  Murray  v.  Charleston,  96  U.  8.  445 
(24:  763):  United  States  v.  State  Nat.  Bank,  96 
U.  S.  30(24:  647):  Morgan  v.  United  States,  113 
C.  8.  488(28:  1047);  Ooodwyn  v.  Roberts,  L.  R. 
1  ApD.  Cas.  476;  Gorgier  v.  Mievilte,  8  Barn.  & 
C.  45;  Bank  of  United  States  y.  Planters^  Bank, 
22  U.  8.  9  Wheat.  904  (6:  244);  United  States  v. 
Bank  of  Metropolis,  40  U.  8.  15  Pet.  377 
(10:  774). 

The  general  commercial  law  controls  the 
disposition  of  this  controversy.  Commercial 
cases  are  governed  by  the  laws  peculiar  to 
eommerce. 

Robertson  v.  Nott,  2  Mart.  N.  8.  124:  Barry 
V.  lAmisiana  Ins.  Co,  12  Mnrt.  (La.)  497;  Wag- 
ner ▼.  Kenner,  2  Rob.  (La.)  122;  Hnrrod  v. 
Laforge,  12  Mart  (La.)  21;  Taleott  r,  McKibben, 
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2  Mart.  (La.)  304;  Durnford  ▼.   Paiferson,  7 
Mart.  (La.)  460,  12  Am.  Bee.  514;  McDonald  v. 
Millaudon,  5  La.  403;  Thompson  v.  Mylns,  A 
La.  Ann.  210. 
The  plaintiff  holds  the  bonds  and  the  subse- 

?[uent  coupons  as  his  vendor  held  tbem,  freed 
rom  all  infirmities  attending  their  original 
issue. 

Cromwell  y.  Sac  County,  96  U.  8.  59(24:  686); 
Murray  v.  Lardner,  69  U.  8.  2  Wall.  110 
(17:  857). 

It  has  become  the  general  rule  of  the  com- 
mercial world  to  holcT bills  of  exchange  as  in 
some  sort  sacred  instruments  in  favor  of  bona 
fide  holders  for  a  valuable  consideration  with- 
out notice. 

Goodman  v.  ITartey^  4  Ad.  &  El.  870;  Good- 
man V.  Simonds,  61  U.  8.  20  How.  843 
(15:  934);  Murray  y.  Lardner,  69U.  8. 2  Wall. 
110  (11:  857);  Matthews  v.  Poyt/iress,  4  Ga.  287; 
Cooke  y.  United  States,  91  U.  8.  404(23:  245). 

For  a  period  of  time,  the  coupons  upon  the 
bonds  in  controversy,  and  bearing  their  serial 
numbers,  were  paid  regularly  to  the  holders  of 
the  bonds.  This  was  a  recognition  of  the 
state's  liability  and  the  validity  of  the  bonds 
from  which  the  coupons  were  cut.  In  the 
payment  of  the  interest  that  was  made,  the 
auditor  and  treasurer  represented  the  state. 

Cooke  V.  United  States,  supra;  Orleans  v. 
Piatt,  99  U.  8.  682  (25:  405);  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.  45. 

It  would  be  unjust  that  the  state  of  Louisiana 
for  a  number  of  years,  acting  through  her 
legislature  and  her  officers,  should  recognize 
the  validity  of  the  bonds  in  question  by  the 
payment  of  the  interest  upon  them,  and  then 
suddenly,  after  they  were  acquired  by  innocent 
holders,  undertake  to  dispute  their  binding 
force. 

State  V.  Taylor,  28  La.  Ann.  462;  California 
y.  Wells,  F,  db  Co,  15  Cal.  344. 

The  state  of  Louisiana  is  precluded  and  es- 
topped from  ever  asserting  as  against  the  bonds 
in  controversy  their  non validity. 

The  fact  that  the  auditor  and  treasurer  now 
refuse  to  pay  the  coupons  could  not  in  itself 
affect  their  validity,  nor  would  it  justify  the 
plaintiffs  in  asserting  that  the  bonds  were  mill 
and  void. 

The  failure  to  perform  that  duty,  which  the 
law  imposes  upon  the  auditor  and  treasurer, 
furnishes  no  ground  for  the  plaintiff  to  assert 
the  invalidity  of  the  bonds  and  seek  in  this 
proceeding  to  rescind  the  contract  of  sale. 

The  bonds  on  their  face  import  a  compliance 
with  the  law  under  which  they  were  issued, 
and  the  purchaser  was  not  bound  to  look 
further. 

Mercer  C^mnty  v.  HackeU,  68  U.  8.  1  Wall. 
93(17:  549);  District  of  Columbian.  Cornell,  130 
U.  8.  655(82:  1041);  Citizens^  Sav,  db  L.  Aiso.  v. 
Topeka,  87  U.  8.  20  Wall.  655  (22:  455);  Lam- 
bert V.  Heath,  15  Mees.  &  W.  487.  ♦ 

There  was  no  guarantee  beyond  that  which 
the  law  implies,  and  there  was  no  stipulation 
that  the  state  would  pay  the  interest  as  siipu- 
lated  and  retire  the  bonds  at  their  maturity. 

JEtna  L,  Ins,  Co,  v.  Middleport,  124  U.  8. 
546  (81:  541);  OrUans  v.  Piatt,  99  U.  8.  679 
(25:  404). 

The  bonds  in  controversy  are  valid  outstand- 
ing obligations  of  the  state;  their  negotiability 
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is  unaffected,  and  the  delivery  of  the  same  to 
the  plaintiffs  was  a  good  delivery. 

The  defendant  is  not  responsible  in  the  action 
brought,  he  having  by  the  sale  only  warranted 
the  genuineness  of  the  signatures  of  those  upon 
whom  the  law  imposed  the  duty  of  signing. 

Mr.  Justice  White  delivered  the  opinion  of 
the  couri: 

3961  *A  strict  construction  of  the  pleadings 
would  create  the  impression  that  the  sale  out  of 
which  the  controversy  arose  was  made  upon  an 
ex  press  oral  warranty  of  the  validity  of  the  bonds 
sold.  As.  however,  the  case  was  submitted 
upon  an  agreed  statement  of  facts  which  does 
not  declare  this  to  be  a  fact,  and  as  both  par- 
ties, as  well  as  the  court  below,  assumed  such 
not  to  be  the  case,  we  will  pretermit  this  as- 
pect of  the  subject  and  consider  the  case  upon 
the  theory  that  the  only  warranty,  if  any,  is 
one  to  be  implied  from  the  nature  of  the  con- 
tract. 

It  is  obvious  from  the  facts  thus  detailed 
that  the  thirteen  bonds  which  were  sold  by  the 
defendant  in  error  to  the  plaintiffs  in  error  were 
at  the  time  of  the  sale  absolutely  void.  The 
twelve  which  originally  belonged  to  the  two 
collei;e  funds  were  in  express  terms  declared 
by  the  Constitution  of  the  state  to  be  "null 
and  void,"  and  the  general  assembly  was  for- 
bidden to  make  any  provision  "for  their  pay- 
ment," and  they  were  ordered  to  be  "destroyed 
in  such  manner  as  the  general  assembly  may 
direct."  This  provision  of  the  Constitution 
was  in  existence  while  the  bonds  were  in  the 
hands  of  the  state,  and  before  they  were  fraud- 
ulenilv  and  surreptitiously  sold.  Indeed, 
these  bonds  were  never  lawfully  put  into  cir- 
culation, t)ecause,having  been  originally  issued 
to  represent  trust  funds  belonging  to  the  slate, 
they  were  held  by  officers  of  the  state  for  its 
account.  The  remaining  bond  was  also  void 
under  the  Constitution  of  the  state,  since  it  bad 
been,  under  the  express  terms  of  the  instru- 
ment, surrendered  to  the  state  treasurer  for 
cancelation  and  another  bond  issued  in  its 
stead. 

The  bonds  were  undoubtedly  sold  by  the 
defendant  in  error  as  lawful  obligations  of  the 
state.  Both  parties  to  the  contract  of  sale  so 
considered.  The  pleadings  and  the  statement 
of  facts  leave  no  question  on  this  subject.  The 
controversy  here  presented  is  wholly  between 
the  vendor  and  vendee  as  to  the  natiire  and  ex- 
tent of  the  oblieatioD  of  warranty  resulting 
from  the  sale.  We  are  therefore  not  concemea 
with  whether  the  defendant  at  the  time  of  the 
sale  stood  in  the  attitude  of  a  third  holder  of 
negotiable  paper  for  value  before  maturity. 
Even  if  he  were  in  such  a  condition,  and  at  the 
397  Jtimeof  tbesale  *therewasa  constitutional 
provision  which  rendered  the  bonds  void  and 
incapable  of  enforcement,  it  is  clear  that  the 
delivery  by  the  vendor  to  the  vendee  of  bonds 
stricken  with  constitutional  nullity  was  not 
the  delivery  of  an  existing  obligation  within 
the  meaning  of  the  contract  if  it  imported  a 
warranty  of  the  existence  of  the  bonds  which 
it  covered.  The  admission  being  that  both 
parties  contemplated  the  delivery  of  valid  ob- 
lifiratiohs,  bonds  of  that  character  being  out- 
standing, if  warranty  of  existence  was  implied 
by  law,  such  purpose  was  not  fulfilled  by  the 
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delivery  of  a  mere  equity,  which  one  of  the 
parties,  the  seller,  claims  was  existing  in  his 
behalf.  Valid  bonds  and  not  the  mere  claim 
by  the  seller  to  enforce  invalid  bonds  was  the 
object  of  the  contract.  This  is  especially  troo 
in  view  of  the  fact  just  referred  to  that  at  the 
date  of  the  snle  the  Constitution  of  the  state  in 
express  terms  forbade  the  enforcement  of 
twelve  of  the  bonds  and  practically  stipulated 
to  the  same  effect  as  to  the  other. 

The  sale  was  a  Louisiana  contract.  We 
must  consequently  determine  the  rights  and 
obli|2:ations  of  the  parties  by  the  law  of  that 
state.  By  the  civil  law,  which  prevails  in 
Louisiana,  warranty,  whilst  not  of  the  essence, 
is  yet  of  the  nature,  of  the  contract  of  sale,  and 
is  therefore  implied  iu  every  such  contract 
unless  there  be  an  express  stipulation  to  the  con- 
trary. Bayon  v.  Vatasseur^  10  Mart.  (Ltu)  61; 
Strawhridlge  v.  Warfield,  4  La.  23.  The  follow- 
ing provisions  on  the  subject  of  warranty  are 
found  in  the  Louisiana  Code:  *'Tbe  seller  is 
bound  to  two  principal  obligations,  that  of  de- 
liverv  and  that  of  warranting  the  thing  which 
he  sells."  La.  Civ.  Code,  2475.  "Although  at 
the  time  of  the  sale  no  stipulations  have  been 
made  respecting  the  warranty,  the  seller  is 
obliged,  of  course,  to  warrant  the  buyet 
against  the  eviction  suffered  by  him  from  the 
totality  or  part  of  the  thing  sold  and  against 
the  charcres  claimed  on  such  thing  which  were 
not  declared  at  the  time  of  the  sale."  Lu.  Civ. 
Code,  2501.  "Even  in  case  of  stipulation  of 
no  warranty,  the  seUer  in  case  of  eviction  is 
liable  to  restitution  of  the  price,  unless  the 
buyer  was  aware,  at  the  time  of  the  sale,  of  the 
danger  of  eviction,  and  purchased  at  his  risk 
and  peril"    La.  Civ.  Code,  2505. 

*These  articles  of  the  Louisiana  Civil  [398 
Code,  which  do  but  formulate  the  principles  of 
the  civil  law  as  to  warranty,  are  not  wholly  in 
accord  with  the  doctrines  of  the  comnpon  law. 
The  distinction  between  the  two  systems  maj 
be  briefly  summed  up  by  sayinGT  that  tbe  one. 
the  civil-law  doctrine,  finds  its  expreasion 
in  the  maxim  caveat  venditor,  whilst  the  rule  of 
the  common  law  is  conveyed  by  thp  aphorism 
caveat  emptor.  It  is  unnecessary  co  determine 
the  scope,  under  the  Louisiana  law^  of  the 
obligation  of  warranty  as  to  property  gener- 
ally, since  we  are  in  this  case  concerned  only 
with  its  limit  when  arising  from  the  sale  of  %■ 
credit  or  other  incorporeairight.  The  Code  of 
that  state  contains  express  provisions  defining 
the  extent  of  the  obligations  arising  in  such 
case.  **He  who  sells  a  credit  or  an  incorpo- 
real right  warrants  its  existence  at  tbe  time  of 
the  transfer,  though  no  warranty  be  mentinned 
in  the  deed."  La.  Civ.  Code,  2646.  "The 
seller  does  not  warrant  the  solvency  of  the 
debtor  unless  he  has  agreed  so  to  do."  La. 
Civ.  Code,  2647.  These  provisions,  instead  of 
causing  the  obligation  of  warranty  in  a  sale  of 
an  incorporeal  right  to  be  broader  thitn  in  the 
case  of  tangible  property,  on  the  contraij 
make  it  narrower. 

As,  then,  under  the  law  of  Louisiana  the 
seller  under  the  contract  of  sale  was  obliged 
to  warrant  the  existence  of  the  thing  sold,  the 
case  of  the  defendant  in  error  involves  the 
practical  contention  that  a  bond  which  at 
the  time  of  the  sale  was  declared  by  tbe  Consti- 
tution of  tbe  state  to  be  nonexisting,  is  yet  for 
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the  purpo!K?s  of  the  sole  to  be  treated  as  an  cx- 
ifltiog  ol)liir;ition.  This  proposition  is  an 
obvious  contradiction  in  terms,  and  of  coursf^ 
refutes  itself.  In  Knight  v.  I.anftar,  7  Rob. 
(La  )  172.  where  a  treasury  note  had  been  sold 
without  recourse,  and  it  was  found  that  the 
note  Lad  l)een  recieemcd  and  canceled  and 
thereafter  had  been  purloined  and  reissued, 
and  the  word  **  canceled  "  erased, the  court  held 
that  the  seller  was  bound  to  return  the 
price. 

In  Pugh  ▼.  Moore,  44  La.  Ann.  211,  the 
plaintiff  sought  to  recover  the  purchase  price 
of  five  bonds  identical  in  character  with  the 
Imnds  embraced  in  the  sale  herein  controversy, 
309jfourof  them  being  mechnnical  and  *agri- 
ciilttiral  college  bonds  unlawfully  issued  under 
similar  circumstances  to  those  here  presented, 
and  one  being  a  consolidated  bond  unlawfully 
issued  after  its  surrender  in  exchange  for  anoth- 
er lK>nd.  The  supreme  court  of  Louisiana, 
after  elaborate  consideration,  held,  for  one 
among  other  reasons,  that  the  seller  having 
been  obligated  to  the  warranty  of  the  existence 
of  the  bonds  at  the  time  of  the  sale,  and  tbe 
bonds  being  void  under  the  Constitution,  he 
was  obliged  to  return  the  price.  This  implied 
obligation  to  warrant  the  existence  of  the  claim 
at  the  time  of  the  sale  has  also  been  frequently 
recognized  in  a  collateral  way  by  the  court  of 
last  resort  of  tbe  state  of  Louisiana.  Thus, 
where  the  owner  of  several  notes  secured  by 
one  mortgage  has  transferred  some  of  the  notes, 
and  where,  on  a  sale  of  the  mortgage  property 
to  pay  the  debt,  the  proceeds  have  proved  in- 
adequate to  pay  all  the  notes,  the  settled  doc- 
trine in  Louisiana  is  that  in  consequence  of  the 
oblieation  of  the  seller  to  warrant  the  existence 
of  the  debt,  he  cannot  take  a  part  of  the  pro- 
ceeds of  the  mortgaged  premises  to  pay  the 
Dotes  retained  by  him  and  thus  frustrate  the 
right  of  his  transferee  to  take  the  entire  amount 
of  the  security  to  the  extent  necessary  to  pay 
the  notes  transferred.  Salzman  v.  Uit  Oredt- 
ton,  2  Rob.  (La.)  241. 

The  provision  of  the  civil  law  of  Louisiana, 
Imposing  upon  the  seller  of  a  creditor  incor- 
poreal right  the  obligation  of  warranting  the 
existence  of  the  debt  at  the  time  of  the  sale,  is 
not  original  in  the  Code  of  that  state,  but  was 
drawn  in  so  many  words  from  the  Code  Napo- 
leon, art.  1693.  It  was  not  new  in  that  Code, 
and  but  expressed  the  settled  rule  of  the 
Homan  and  ancient  law.  L.  L.  4  5, 7, 10,  11, 
IT.  de  IJaiedit  tel  Act.  Vendit.:L.  68.  sec.  1;  L. 
74,  ff.  de  Etictionib. ;  L.  80,  IT.  de  Pig  nor  et 
Hup  ;  13  Merlin,  Rep.  Verho  Oarantie  dea 
Vifancea. 

Where  the  provisions  of  the  Louisiana  Code 
and  the  Code  Napoleon  are  identical  the  expo- 
sitions of  the  civil-law  writers  and  the  adju- 
xlications  of  the  French  courts  are  persuasive 
as  to  the  proper  construction  of  the  Louisiana 
Code.  Viterbo  v.  Friedlander,  120  U.  8.  707, 
T28,  (80:776,  783]:  Orotea  ▼.  Sentell,  153  U. 
8.  465.  478  [38:  785,  7901. 
40O]  *Marcade,  in  his  Commentary  on  the 
Law  of  Sale,  thus  states  the  rule: 

*'  All  sales  of  a  credit  subject  the  seller,  un- 
less there  be  a  stipulation  to  the  contrary,  to  a 
guaranty  of  the  existence  and  the  validity  of 
tbe  credit,  as  also  of  his  right  of  ownership  to 
it    Article  1693  speaks,  it  is  true,  only  of  the 
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guaranty  of  the  existence  of  the  credit.  But 
as  ihe  credit  existing  to-day,  if  subsequently 
declared  to  have  been  void,  would  in  contem- 
plation of  law  have  Dcver  existed,  and  also  as 
it  would  be  equally  immaterial  for  the  buyer 
if  tbe  credit  had  a  real  existence,  if  that  exist- 
ence was  available  only  to  some  one  else,  it  is 
evident  that  by  an  existing  credit  is  to  be  un- 
derstood one  which  validly  exists  as  the  pro- 
perty of  him  who  transfers  it.  The  one  who 
transfers,  then,  is  held  to  guarantee  in  three 
cases:  1.  If  at  the  time  of  tbe  snle  tbe  credit 
did  not  exist,  either  because  it  had  never  ex- 
isted or  because  it  was  extinguished  by  com- 
pensation, by  prescription,  or  otherwise.  2. 
If  the  credit  should  be  declare<l  to  have  been 
void,  or  the  obligation  be  rescinded.  3.  If  it 
belonged  to  another  person  than  the  transfer- 
rer. "    Marcade,  De  La  Vente.  335. 

Troplong.  in  his  learned  treatise  on  the  same 
subject,  thus  expounds  the  doctrine: 

"  In  tbe  sale  of  a  credit,  as  in  that  of  every 
other  object,  legal  warranty  is  always  under- 
stood. The  vendor  guarantees  to  tbe  vendee 
tbe  existence  of  the  credit  at  the  moment  of 
the  transfer,  although  there  should  be  no  ex- 
pression in  the  contract  to  that  effect.  It  is 
this  which  caused  Ulpian  to  say:  *When  a 
credit  is  sold,  Celsus  writes  in  tbe  ninth  book 
of  the  Digest  that  the  seller  is  not  obliged  to 
guarantee  that  tbe  dehtor  is  solvent  but  only 
that  he  is  really  a  debtor,  unless  there  has  been 
an  express  agreement  between  the  parties  on 
this  subject.'  This  guaranty  is  more  strictly 
obligatory  in  tbe  sale  of  a  credit  than  in  otlier 
matters,  because  the  right  to  a  credit  is  neither 
visible  nor  palpable  as  it  is  in  the  case  of  other 
movable  or  immovable  property.  .  .  . 
And  here  let  there  be  no  misunderstanding. 
Do  not  confound  tbe  credit  with  the  title  by 
which  it  is  established.  Both  law  and  reason 
exact  that  the  credit  should  exist  at  the  time  of 
*the  sale,and  it  isnotsutticient  thatatitle[4tll 
should  have  been  delivered  to  the  buyer.  The 
title  is  not  the  credit.  It  can  materially  sub- 
sist, whilst  the  credit  is  extinguished.  Thus, 
if  the  credit  had  been  annihilated  by  compen- 
sation or  by  prescription  it  would  serve  no  pur- 
pose to  deliver  to  the  buyer  a  title  which  would 
have  nothing  but  the  appearance  of  life.  The 
buyer  in  such  case  would  have  a  right  to  avail 
himself  of  the  warranty."  2  Troplong,  De 
La  Yente.  §i$  931,  982. 

And  Laurent,  the  latest  and  fullest  commen- 
tator, says: 

"Article  1698  says  'that  the  seller  guarantees 
the  existence  of  the  credit.  We  must  under- 
stand this  word  *  existence^in  the  sense  given  to 
it  by  tradition.  Whoever,  says  Loyseau,  sells 
a  debt  or  a  rent  guarantees  that  it  is  due  and 
lawfully  constituted,  because,  without  distinc- 
tion in  all  contracts  of  sale,  the  seller  is  bound 
to  three  things  by  the  very  nature  of  the  con- 
tract. (1)  that  the  thing  exists;  (2)  that  it  be- 
longs to  him:  and  (8)  that  it  had  not  been  en- 
gaged to  another.'  Pothier  resumes  this  doc- 
trine by  saying  'that  the  guaranty  of  a  richt 
consists  in  tbe  undertaking  that  the  right  sold  is 
really  due  to  the  vendor,'  and  the  Code  is  yet 
more  brief  since  it  speaks  only  of  the  existence 
of  the  debt.  We  must  therefore  see  what 
the  existence  of  the  debt  signifies  according  to 
the   explanation   of   Loyseau.     Firstly,    tbe 
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Tendor  is  held  to  guarantee  that  tbe  debt  exists 
and  subsists  {'wit  et  subaiste').  If  tbe  debt  has 
never  exissed  because  one  of  the  conditions  nec- 
essary for  tbe  existence  of  tbe  contract  makes 
defanlt.  the  vendor  has  sold  nothing;  there  is 
no  object;  be  is  held  by  tbe  guaranty;  this  is 
obvious.  The  same  rule  would  apply  if  the 
debt  bad  existed,  but  was  extiuguished  at  the 
time  of  the  transfer,  because  it  is  as  if  it  had 
never  existed.  Such  would  be  the  case  of  a 
credit  which  was  pi  escribed,  or  which  had 
been  extinguished  by  compensation.  .  .  . 
It  is  necessary,  in  the  second  place,  that  the 
credit  should  be  as  constituted,  says  Loyseau: 
if  it  is  stricken  with  a  vice  which  renders  it 
void  the  vendee  has  a  right  to  tbe  warranty. 
Tbis  is  not  doubtful,  since  the  right  is  really 
annulled  or  rescinded,  because  the  judgment 
402 1  which  has  ^annulled  the  credit  destroys 
it  as  if  it  bad  never  existed."  24  Laurent,  Nos. 
540.  541.  542. 

Tbe  views  thus  expressed  by  the  foregoing 
writers  are  substantially  concurred  in  by  the 
French  commentators.  9  Duranton,  p.  183;  5 
Aubrey  &  Rau,  p.  442.  The  courts  of  France 
from  an  early  day  have  applied  tbe  same 
principle. 

In  rrat  c.  Dertieux  the  facts  were  these: 
Dcrvieux  transferred  the  amount  of  a  claim 
against  the  government,  which  by  a  subse- 
quent liquidation  of  accounts  was  compensated 
by  a  claim  held  by  the  government  which  re- 
sulted from  another  matter.  The  Court  of 
Cassation  held  that  under  article  1693  of  Code 
Napoleon  the  obligation  to  guarantee  the  ex- 
istence of  the  claim  at  the  time  of  the  sale  com- 
pelled tbe  seller  to  restore  the  price.  Journal 
du  Palais,  1807,  p.  81 1. 

In  Revel  c.  Lippman  a  transfer  was  made  of 
a  claim  against  the  government,  which  was 
stated  to  be  subject  to  a  future  settlement  of 
accounts.  On  tbe  ultimate  liquidation  it  was 
found  that  nothing  was  due,  and  the  Court  of 
Cassation  held  that  the  obligation,  therefore, 
arose  to  return  the  price  paid  on  the  sale. 
Journal  du  Palais,  1825,  p.  9»8. 

Of  course,  this  warranty  of  existence,  as  es- 
tablished by  the  law  of  Louisiana  and  as 
found  in  France  and  other  civil  law  countries, 
does  not  govern  a  contract  of  sale  when  tbe  ob- 
ject contemplated  by  a  sale  is  a  thine  whether 
existing  or  not  existmg;  in  other  words,  where 
the  parties  buy,  not  an  existing  obligation,  but 
tbe  chance  of  there  being  one.  This  is  illus- 
trated by  Knight  v.  Lanfear,  7  Rob.  (La.) 
172,  where  tbe  court,  per  Martin,  J.,  said,  in 
speaking  of  tbe  thing  sold:  "Whatever  may 
be  its  value,  if  it  be  not  in  substance  what  the 
purcbaser  believed  he  was  receiving,  his  error 
must  invalidate  the  sale,  because  it  prevented 
his  consent,  non  videntur  gvi  errant  consen- 
tire." 

And,  in  speaking  of  a  sale  of  doubtful  or 
nonexisting  things,  this  great  judge  said: 
*'This  claim  was  a  fair  object  of  sale  if  its 
nature  had  been  disclosed,  but  that  was  con- 
cealed and  was  probably  unknown  to  them, 
and  what  was  offered  for  sale  was  something 
quite  different  from  this  claim." 
40«i]  *The  same  distinction  has  been  consid- 
ered and  applied  by  tbe  courts  of  France.  Du- 
lae  c.  Clusel  et  Co.  (Lvons,  Nov.  80,  1849), 
Journal  du  Palais,  1, 1852,  82. 


The  defendant  in  error  does  not  dispute  that 
tbe  foregoing  principles  exist  in  and  are  coo- 
trolled  under  the  Louisiana  law,  under  the  law 
of  France,  and  also  under  the  civil  law  eener- 
ally  from  which  the  law  of  Louisiana  is   de- 
rived.    But  whilst  thus  admitting,  he  deoicft 
that  the  contract  of  sale,  involved  in  this  case, 
was  governed  either  by  tbe  Louisiana  Code  or 
the  general  principles  of  civil  law.    This  prop- 
osition  rests  on  tbe  contention  that  when  tbe 
Civil    Code  of   Louisiana  was  compiled,  ite 
framers  contemplated  the  simultaneous  enact- 
ment of  a  Commercial  Code  which   was  then 
drafted,  and  therefore  omitted  from  the  former 
Code  tbe  necessary  provisions  to  govern  com- 
mercial contracts  under  the  hypothesis  that 
!  tbe  later  would  also  be  enacted;  that  in  conse- 
,  quence  of  tbe  failure  to  adopt  the  Commercial 
I  Code,  the  courts  of  Louisiana  have  behl  that 
cases  arising  under  the  law  merchant  are  gov- 
!  erned  by  that  law  in  the  absence  of   an    ex- 
'  press  statutory  requirement  to  the  contrary. 
i  From  this  premise  the  conclusion  is  drawn 
that  as  the  contract  in  questioM   involved  the 
,  sale  of  negotiable  bonds,  tbe  oblis»tions  result- 
j  ing  from  tbe   sale  are  commercial   in   their 
j  nature,  and  are  controlled  by  the  law  mer- 
,  chant,  by  which  it  is  asserted  the  vendor  iD> 
such  a  case,  when  s«llingin  good   faith,  war- 
rants only  that  tbe  signatures  to  tbe  paper  sold 
are  not  forgeries.     In  a  restricted  sense  tbe 
part  of  tbe  proposition  relating  to  the  oper- 
ation of  tbe  law  merchant,   in  the    state  of 
Louisiana,  is  well  founded.     Uarrod  v.   La- 
farge,  12  Marl.  (La.)  21;  Wagner  v.    Kenner^ 
2  Rob.  (La.)  122;  Barry  v.  Lxfuisiana  In$.  Co, 
12  Mart.  (La.)  498:  .WeDonaldY.  MiUaudon,  5 
La.  403.    Whilst  this  is  true,  tbe  contention 
is  yet  erroneous  in  a  twofold  sense:  first,  in 
presupposing  that  a  mere  contract  of  sale  of 
commercial  paper,    without  recourse,  is  gov- 
erned, as  to  tbe  obligations  between  the  ven- 
dor and  vendee,  by  tbe  law  merchant;  second, 
in  assuming  that  in  such  a  sale,  either  under 
tbe  principles  of  tbe  civil  law  or  what  the  ar^- 
ment  presumes  to  be  the  law  merchant,  tbe 
only  warranty  resting  *upon  the  vendor  [-iO^ 
is  that  of  the  genuineness  of   the  signatures 
to  tbe  paper  sold. 

In  Pugh  V.  Afoore,  44  La.  Ann.  211,  theaa- 
preme  court  of  Louisiana  expressly  held  that  the 
contract  of  sale  there  considered  (which  was 
similar  to  the  one  here  involved)  was^roverned 
and  controlled  by  the  provisions  of  the  Civil 
Code  of  Louisiana,  and  like  rulings  were  pre- 
viously expressed  in  Sun  Mut.  Ins.  Co.  v.  Board 
of  Liquidation,  31  La.  Ann.  176.  and  in  State. 
Durant,  v.  I^onrd  of  lAquidation,  29  La.  Ann. 
77.  A  like  rule  is  maiutained  in  tbe  jurispru- 
dence of  France,  where,  in  addition  to  the 
Code  Napoleon  or  Civil  Code,  there  is  a  Com- 
mercial Code  regulating  mercantile  contracts. 
This  is  shown  by  the  decision  in  a  case  where 
the  vendor  transferred  certain  notes  without 
j  recourse,  and  in  consequence  of  tbe  forgery 
of  some  of  them  was  held  liable  to  return  tbe 
price.     24  Laurent,  535.  thus  states  tbe  case: 

"The  Court  of  Cassation  has  applied  tbe 
same  principle  to  commercial  matters.  The 
case  is  worthy  of  citation.  Exchange  dealers 
sold  a  certain  nu miter  of  notes  of  the  Austrian 
bank  of  one  hundred  fiorios  each.  These 
notes  having  been  presented  to  tbe  bank  of 
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Vienna,  by  the  transferees,  twenty-six  among 
them  wereTleclared  to  be  forged.  From  this 
arose  an  action  in  warranty,  which  was  de- 
feated in  the  first  instance  by  the  tribunal  of 
the  Seine.  The  claim  was  recognized  on  ap 
peal.  When  the  case  came  before  the  Court 
of  Cassation  it  was  cooteDded  that  the  Paris 
court  had  made  an  erroneous  application  of 
art.  1693,  in  declaring  an  exchange  dealer  a 
ffuarantor  of  the  value  of  false  bank  notes  which 
Be  bad  delivered  in  ^ood  faith,  to  a  particular 
person  by  way  of  sale  or  transfer.  The  guar- 
antee, it  was  said,  by  those  who  transferred  a 
forged  bank  note,  is  not  different  in  fact  from 
that  which  is  incurred  by  a  merchant,  an  ex 
change  broker  or  banker,  who  has  without  in- 
tention and  without  knowledge  negotiated  in 
good  faith  commercial  effects,  such  as  bills  of 
exchange  or  notes  to  order  upon  which  there 
are  false  signatures;  the  guaranty  in  suoh 
cases  is  regulated  by  the  commercial  law. 
And  it  results  from  arts.  140  and  187  of  the 
Commercial  Code  that  he  who  has  not  in- 
405]dor8ed  but*who  has  delivered  from  hand 
to  hand,  as  he  has  received  them,  commercial 
paper,  is  subject  to  no  guaranty,  because  the 
absence  of  his  signature  indicates  that  he  has 
no  intention  of  becoming  the  guarantor  of  the 
sale,  and  that  the  buyer  has  dealt  on  the  faith 
of  the  apparent  title  which  he  has  accepted, 
and  as  a  consequence  has  a  right  to  no  guaran- 
ty. But  the  Court  of  Cassation  rejected  this 
contention,  and  decided  that  the  guaranty  is 
of  the  nature  of  the  sale,  and  that  it  would 
be  contrary  to  both  law  and  equity  to  hold  that 
the  delivery  of  a  forged  bank  bill,  although 
made  in  good  faith,  did  not  give  rise  to  re- 
covery on  the  part  of  him  who  had  paid  the 
price.'" 

None  of  the  authorities  referred  to  by  coun- 
lel  for  defendant  in  error  sustain  the  proposi- 
tion heretofore  stated  with  reference  to  the 
supposed  existence  and  applicability  of  the 
law  merchant,  and  the  results  which  it  is 
claimed  flow  therefrom.  On  the  contrary, 
both  in  England  and  in  the  United  States  the 
doctrine  is  universally  recognized  that  where 
commercial  paper  is  sold  without  indorsement 
or  without  express  assumption  of  liability  on 
the  paper  itself,  the  contract  of  sale  and  the 
obligations  which  arise  from  it,  as  between 
vendor  and  vendee,  are  governed  by  the  com- 
mon law  relating  to  the  sale  of  goods  and 
chattels.  So,  also,  the  undoubted  rule  is  that 
in  such  a  sale  the  obligation  of  the  vendor  is 
not  restricted  to  the  mere  question  of  forgery 
fd  non,  but  depends  upon  whether  he  has  de- 
livered that  which  he  has  contracted  to  sell, 
this  rule  being  designated,  in  England,  as  a 
condition  of  the  principal  contract,  as  to  the 
essence  and  substance  of  the  thing  agreed  to 
be  sold,  and  in  this  country  being  generally 
termed  an  implied  warranty  of  identity  of  the 
thing  sold. 

Benjamin  on  Sales,  4th  Am.  ed.  §  600  says: 
"When  the  vendor  sells  an  article  by  a  partic- 
ular description,  it  is  a  condition  precedent 
to  his  right  of  action"  (to  recover  the  price 
agreed  to  be  paid  by  the  vendee)  "that  the 
t6ing  which  he  offers  to  deliver,  or  has  deliv- 
ered, should  answer  the  description;"  and  in 
%  007,  the  author  says: 

"Under  this  head  may  also  properly  be  in- 
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I  eluded  the  class  of  cases  in  which  it  has  been 
held  that  the  vendor  who  sells  ^bills  off400 
exchange,  notes,  shares,  certificates,  and  other 
securities,  is  bound,  not  by  the  collateral  con- 
tract of  warranty,  but  by  the  principal  con- 
tract itself,  to  deliver  as  a  condition  precedent 
that  which  is  genuine,  not  that  which  is  false, 
counterfeit,  or  not  marketable  by  the  name  or 
denomination  used  in  describing  it." 

It  is  upon  this  general  principle  of  the  com- 
mon law.  not  upon  any  peculiar  doctrine  of 
commercial  law,  that  the  cases  in  the  common- 
law  courts  proceed.  Thus,  in  Jones  v.  Eyde 
(1814)  5  Taunt.488,  where  an  action  was  brought 
to  recover  the  damage  sustained  by  a  discount 
of  an  altered  bill,  Gibbs,  C.  J.,  said  (p.  492): 

**Both  parties  were  mistaken  in  the  view 
they  had  of  this  navy  bill;  the  one  in  repre- 
senting it  to  be  a  navy  bill  of  this  description; 
the  other  in  taking  it  to  be  such.  Upon  its 
afterwards  turning  out  that  this  bill  was  to  a 
certain  extent  a  forgery,  we  think  he  who 
took  the  money  ou^ht  to  refund  it  to  the  ex- 
tent to  which  the  bill  is  invalid.  The  ground 
of  the  defendant's  resistance  is,  tbdt  the  bill  is 
not  indorsed;  and  that  whensoever  instruments 
ore  transferred  without  indorsement,  the  nego- 
tiator professes  not  to  be  answerable  for  their 
validity.  This  question  was  much  mooted  in 
Fenn  v.  Harrison,  3  T.  R.  757,  and  it  is  true  to 
a  certain  extent,  viz,,  that  in  the  case  of  a  bill, 
note,  or  other  instrument  of  the  like  nature, 
which  passes  by  indorsement,  if  he  who  nego- 
tiates it  docs  not  indorse  it,  he  does  not  subject 
himself  to  that  responsibility  which  the  in- 
dorsement would  bring  on  him,  viz.,  to  an 
action  to  be  brought  against  him  as  an  in- 
dorser.  but  his  declining  to  indorse  the  bill 
does  not  rid  him  of  that  responsibility  which 
attaches  on  him  for  putting  off  an  instrument 
as  of  a  certain  description  which  turns  out  not 
to  be  such  as  he  represents  it.  The  defendant 
has  in  the  present  case  put  off  this  instrument 
as  a  navy  bill  of  a  certain  description;  it  turns 
out  not  to  be  a  navy  bill  of  that  amount,  and 
therefore  the  money  must  be  recovered 
back." 

Chambre,  J.,  said  (p.  494): 

'*I  really  cannot  entertain  a  doubt  on  the 
question;  if  the  defendant's  doctrine  could  pre- 
vail it  would  very  materially  *impair  the[407 
credit  of  these  instruments.  They  are  not  in 
practice  indorsed  (or  not  beyond  the  first 
taker).  A  man  takes  this  security  looking  to 
the  persons  who  are  to  pay  it;  he  takes  it  on 
the  presumption  that  it  is  a  navy  bill;  it  was 
once  a  navy  bill,  but  from  the  moment 
wherein  it  was  altered  it  became  of  no  value 
whatsoever.  It  is  unnecessary  to  go  into  the 
authorities." 

In  Wilkinson  v.  Johnson  (1824)  3  Barn.  &  C. 
428,  one  who  had  taken  up  a  bill  for  honor, 
subsequently  discovered  that  the  signatures 
were  forgeries.  He  was  held  entitled  to  re- 
cover, upon  the  general  doctrine  of  the  com- 
mon law  relating  to  contracts. 

In  Toung  v.  Cole  (lb27)  3  Bing.  N.  C.  724. 
recovery  was  sought  for  the  amount  of  certain 
Guatemala  bonds  which  had  been  sold  for  ac- 
count of  the  defendant,  and  which  after  the 
sale  were  discovered  not  to  be  a  marketable 
commodity  on  the  stock  exchange,  because 
not  stamped,  as   required  by    an  advertised 
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notice  of  the  goveniment  of  Guatemala,  given 
prior  to  the  sale,  but  subsequeDt  to  ttie  time 
wbeo  the  bonds  had  l)eeD  issued  and  put  into 
circulation.  The  claim  of  the  plaintiff  was 
adjudged  to  be  well  founded,  although  there 
was  no  question  of  forcery  or  alteration,  upon 
the  common-law  principle  already  stated. 

iMmbert  ▼.  Ueath  (1846).15  Mees.  &  W.  486, 
was  an  action  to  recover  from  the  defendant 
the  amount  paid  him  for  certain  Kentish  Coast 
Rnilway  scrip,  which,  after  delivery  to  the 
plaintiir,  turned  out  to  have  been  issued  with- 
out authority.  The  defendant  was  a  stock 
broker,  and  was  employed  by  the  plaintiff  to 
purchase  the  scrip.  A  verdict  having  been 
returned  for  the  plaintiff  a  new  tri^  was 
granted,  on  the  ground  that  as  tbe  proof 
showed  that  the  article  purchased  was  the  only 
article  known  in  the  market  as  Kentish  Coast 
Railway  scrip,  the  question  for  the  jury  was 
not  whether  the  scrip  was  genuine  scrip,  but 
whether  it  was  the  identical  thing  which  the 
plaintiff  contracted  to  buy.  This  ruling, 
therefore,  accords  with  the' principles  of  the 
fr)rmer  cases  and  illustrates  tbe  distinction  be- 
tween an  implied  condition  of  the  sale  as  the 
essence  of  tbe  thing  sold  and  the  ascertainment 
408]  of  whether  the*contract  of  s^le  in  tbe 
purview  of  the  parties  embraced  a  particular 
object,  just  as  it  appeared  to  be  whether  existing 
or  not.  whether  valid  or  invalid.  In  this  respect 
this  case  is  entirely  in  harmony  with  the 
opinion  of  Martin,  J.,  heretofore  referred  to. 
It,  moreover,  very  pointedly  refutes  the  con- 
tention that  a  particular  state  of  the  law  of 
warranty  applies  to  the  transaction  of  a  sale 
and  purchase  of  negotiable  paper  without  re- 
course, since  the  scrip  in  question  was  non- 
negotiable. 

In  Gomperiz  v.  BartUtt  (1858),  2  El.  &  Bl. 
840,  an  unstamped  bill  of  exchange  indorsed 
in  blank,  purporting  to  be  a  foreign  bill,  was 
sold,  without  recourse,  by  tbe  holder,  who  was 
not  a  partv  to  the  bill.  It  proved  to  have  been 
drawn  in  Enirland,  and  was,  in  consequence, 
invalid  for  want  of  a  stamp,  and  could  not  be 
enforced  against  the  parties.  The  vendor  and 
purchaser  at  the  time  of  sale  were  both  alike 
ignorant  of  this  defect.  It  was  held  that  the 
purchaser  was  entitled  to  recover  back  the 
price  from  the  vendor,  on  the  ground  that 
the  article  sold  was  a  foreign  bill,  although  not 
forged  or  altered,  did  not  answer  the  descrip- 
tion by  which  it  was  sold.  Counsel  for  de- 
fendant contended  that  ''as  the  bill  was  sold 
without  recourse,  nothing  turned  on  the  pecu- 
liar character  of  a  bill  of  exchange,  and  the 
case  was  the  same  as  if  the  sale  had  been  of 
anj  other  specitic  chattel,  sold  without  a  war- 
rnnty,  when  the  maxim  cavent  emptor  applies." 
Lord  Campl)el],  C.  J.,  replied  (p.  850): 

"If  the  purchaser  receives  what  answers  the 
description  of  the  article  sold  he  cannot,  in  tbe 
al>si*nce  of  a  warranty,  recover  for  a  defect  in 
its  quality:  in  such  a  case  caveat  emptor. 
But  it  will  be  put  against  you  here,  that  you 
sold  a  foreign  bill,  and  tbat  the  thing  delivered 
was  not  a  foreign  bill  at  all." 

The  counsel  -for  plaintiff  stated  his  case  in 
the  following  words,  which,  in  view  of  the 
language  previously  quoted  from  the  defend- 
ant's counsel,  makes  clear  the  fact  that  it  was 
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not  disputed  that  the  transaction  was  governed 
by  the  common  law  applicable  to  aSles: 

'The  plaintifT's  pro[)osition  is  that  if  a  thing 
was  sold  as  being  an  article  of  a  specific  de- 
scription, and  if,  from  a  latent  defect  unkoowii 
to  both  parties,  it  was  in  substance  not  an 
article  of  that  specific  description,  but  an  article 
of  no  value,  *the  purchaser  is  entitled  to[4ilO 
recover  back  the  price  he  has  paid  for  it,  not 
on  the  ground  of  a  breach  of  warranty,  bat 
because  be  has  paid  for  the  thing  sold,  and 
what  he  has  received  is  not  tbe  thing  sold,  but 
of  a  different  kind." 

In  Ourney  v.  WomertUjf  (1854),  4  El.  &  BL 
133,  an  action  wa&  brought  by  a  firm  of  bill 
brokers  to  recover  the  anfount  paid  on  the  dis- 
count of  a  bill  transferred  by  mere  delivery, 
where  tbe  signatures,  with  one  exception,  weie 
forgeries  It  was  held  that,  though  there  was 
no  indorsement  or  guaranty,  and  therefore 
no  warranty,  of  the  solvency  of  the  parties  to 
the  bill,  there  was  a  total  failure  of  considera- 
tion, and  plaintiffs  were  entitled  to  recover 
back  the  money  paid  for  the  bill  from  the  party 
with  whom  the  transaction  was  bad.  Cole- 
ridge, J.,  observed  (p.  141): 

•  *  The  vendor  of  a  specific  chattel,  it  is  not 
disputed,  is  responsible  if  the  article  be  not  a 
genuine  article  of  that  kind  of  which  the  seller 
represents  it  to  be.  And  the  question  raiaed 
really  is.  What  is  the  extent  of  the  want  of 
genuineness  for  which  he  is  responsible? 
Without  laying  down  the  limits,  it  is  clear  to 
me  that  this  case  fell  much  within  them.  In 
effect  here  tbe  defendants  said  to  the  plaintiffs. 
Will  you  take,  without  recourse  to  us,  this  bill 
which  purports  to  bear  tbe  acceptance  of  P. 
&  C.  Van  Notten?  By  doing  so  they  repre- 
sented it  to  be  their  acceptance,  as  it  purported 
to  be.  and  sold  it,  as  answering  their  descrip- 
tion." 

Wightman.  J.,  said  (p.l42): 

"  In  considering  whether  a  defect  In  an 
article  renders  it  not  an  article  of  the  kind  of 
which  it  was  represented  to  be  on  tbe  sale,  or 
is  merely  a  breach  of  a  collateral  warranty, 
much  must  depend  upon  the  special  circum- 
stances and  terms  of  the  rule.  Here  I  think 
tbat  the  bill,  not  being  an  acceptance  of  P.  & 
C.  Van  Notten.  fails  in  what  was  the  substance 
of  tbe  description  by  which  it  was  held." 

Lord  Campbell,  C.  J.,  said  (p.  143): 

"I  am  of  opinion  tbat  though  the  defend- 
ants, by  not  indorsing  or  guaranteeing  tbe  bill, 
preserved  themselves  from  warranting  the  fM>lv- 
ency  of  any  of  the  parties,  yet  they  did  under- 
take that  tbe  instrument  was  what  it  purported 
to  be.  *It  is  not  disputed  that  in  fact  tbe  [41 0 
discount  of  their  bill  by  the  plaintiffs  was  solely 
on  the  faith  of  its  being  an  acceptance  of  P.  & 
C.  Van  Notten,  which  it  was  not;  and  in  con- 
sequence of  its  being  so  it  was  valueless  The 
possibility  of  recourse  against  the  estate  of 
Anderson,  a  convict  and  a  bankrupt,  did  not 
prevent  there  being  a  total  failure  of  consider- 
ation." 

Tbe  cases  in  tbe  American  couns.  whilst  de- 
claring the  same  rule  as  tbat  recognized  la 
England,  place  it  upon  a  theoretical  oasis  dif- 
ferfng  somewhat  from  that  announce<i  by  the 
English  courts;  that  is.  instead  of  pronounclog 
1  it  a  condition  of  the  principal  contract  thai  tbe 
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(biog  sold  in  its  essence  and  substance  must 
be  delivered,  declare  tbat  there  is  an  implied 
warranty  of  identity,  or,  in  other  words,  tbat 
the  thin/;  sold  is  what  it  purports  to  be. 
Daniel,  ip  his  treatise  on  negotiable  paper, 
§  78da,  calls  attention  to  the  different  defini- 
tions given  to  the  same  obligation  by  the 
American  and  English  courts,  and  indicates 
the  view  tbat  the  torm  of  expression  used  by 
Benjamin  in  the  passage  already  quoted  is  the 
mure  accurate  one. 

Aside,  however,  from  the  mere  garb  in 
which  the  thought  is  clothed,  the  American 
«nd  English  courts  are  in  full  accord.  This 
is  shown  by  the  case  of  UUey  v.  Donaktsw,  94 
U.  8.  29,  45  [24:  54,  55],  where  Benjamin  on 
tittles  is  approvingly  referred  to,  as  also  Fiynn 
V.  AlUn,  67  Pa.  482,  and  Webb  v.  OdeU,  49 
N.  T.  5!53,  both  of  which  coses,  as  also  the  line 
of  American  adjudications  which  enforce  the 
same  doctrine,  are  noted  in  the  margin  of  this 
opinion.f 

411]  'Many  of  the  controversies  covered  by 
ibc  cases  referred  to  arose  in  consequence  of  the 
sale  of  a  forged  note,  but  the  principles  upon 
which  all  the  authorities  proceed  do  not  con- 
fine the  right  of  recoverv  to  such  a  case,  but 
rest  upon  ibe  general  aoctrine  to  which  we 
have  already  referred.  In  fact,  no  case  is  re- 
ported wherein  the  obligation,  as  between 
vendor  and  vendee,  in  the  sale  of  negotiable 

Saper,  is  claimed  to  be  controlled  other  than 
y  the  general  principles  of  the  common  law, 
tbounb  in  three  cases,  Barter  v.  Duren,  29  Me. 
484  150  Am.  Dec.  602];  FiBherv.  Riemnn,  12 
Md.  497.  and  EIU$  v.  Wild,  6  Mass.  821.  the 
deduction  was  made  from  the  law  respecting 
the  8ale  of  goods  tbat  on  a  sale  of  negotiable 
paper  there  was,  under  the  principle  of  cateat 
emptor,  no  implied  warranty  even  that  the 
signatures  to  the  paper  were  not  forged.  EUis 
T.  Wild  was,  however,  expressly  overruled  in 
Mernman  v.  Wolcott,  8  Allen,  258,  260  fSO 
Am.  Dec.  69],  and  from  the  allusions  to  Baiter 
▼.  Luren,  contained  in  the  later  Maine  de- 
cisions previously  noted  in  the  margin,  it  is 
doubt fuJ  whether  the  early  ruling  in  Maine 
would  now  be  followed  there.  Thethreecases 
referred  to,  it  is  needless  to  say,  are  practically 
disrc/^Hrdcd  by  the  entire  current  of  American 
and  English  authority,  and  stand  alone.  They 
arc  disavowed  by  the  defendant  in  error  here, 
since  bis  argument  admits  that  there  is  a  war- 
ranty of  the  genuineness  of  the  signatures  to 
ao  apparent  negotiable  instrument,  thereby 
conceding  the  subsistence  of  the  obligation  to 
warrant  the  existence  or  identity  of  the  thing 
fold,  and  yet  seeking  to  avoid  its  consequences 
by  limiting  it  to  nonexistence  resulting  from  a 
parlfcniar  nullity.  There  is  an  exceptional  case 
ih'itauer  v.  Goldman,  (1878)  72  .N.  Y.  506 
[28  Am.  Dec.  171]),  which  holds  that  the  com- 


mon-law obligation,  as  to  the  implied  warranty 
of  identity  in  the  thing  sold,  in  the  case  of  com- 
mercial paper,  extends  only  to  the  genuineness 
of  the  instrument.  The  case  was  one  involving 
the  nullity  of  a  usurious  note,  and,  if  correctly 
decided,  would  be  authority  for  the  proposition 
that  there  was  a  peculiar  species  of  warranty  in 
the  sale  of  commercial  paper,  ^differing  [412 
from  all  others;  in  other  words,  that  there  Was 
a  law  merchant  of  warranty  where  tfar^re  was 
no  commercial  contract.  The  opinion  in  this 
case  illustrates  the  same  contradictory  position 
presented  here  by  the  argument  of  the  defend- 
ant in  error,  to  which  we  have  just  called  at- 
tention, tbat  is,  that  it  admits  the  common-law 
rule  and  then  denies  its  essential  results  bv 
eliminating  conditions  of  nonexistence  which 
are  necessarily  embraced  by  it  It  follows  tbat 
this  New  York  decision  leads  logically  to  the 
view  expressed  in  the  Maine  and  Maryland 
cases  just  referred  to.  for  either  the  principle 
of  warranty  of  identity  must  be  accented  or  re- 
jected; it  cannot  be  accepted  and  its  legitimate 
and  inevitable  results  be  denied.  The  rule 
there  announced  was  in  conflict  with  previous 
decisions  in  New  York,  and  the  decision  is 
strongly  criticized  by  the  court  of  enors  and 
appeals  of  New  Jersey  in  Wood  v.  Sheldon,  42 
N.  J.  L.  421,  425  [36  Am.  Rep.  623J. 

In  GiffeHY,  West  (1878)  88 Wis.  617,  where 
a  note  was  sold  which  was  void  for  usury,  the 
vendee  was  allowed  to  recover  the  considera- 
tion paid  by  him,  and  his  right  to  do  so  was 
based  upon  the  general  doctrine  that  one 
making  a  sale  is  bound  as  a  condition  of  the 
principal  contract  to  an  implied  warranty  of 
the  existence  of  the  thing  sold. 

In  Ilannum  v.  Richardson  (1876)  48  Vt.  608 
[21  Am.  Rep.  152],  a  very  clear  statement  of  the 
aoctrine  is  found.  There  an  indorsersold  a  ne- 
gotiable promi.ssory  note  without  recourse.  The 
note  had  been  given  for  in  toxicatine  liquors  sold 
in  Vermont  in  violation  of  law,  and  on  that  ac- 
count was  void  at  its  inception.  It  was 
claimed  that  the  defendant  knew  of  the  in- 
validity of  the  note  when  he  transferred  it. 
The  court,  however,  held  that  knowledge  on 
the  part  of  the  seller  was  not  necessary  to  fix 
his  liability,  saying  (p.  510): 

"By  in()orsing  the  note  'without  recourse,^ 
the  defendant  refused  to  assume  the  responsi- 
bility and  liability  which  the  law  attaches  to 
an  unqualified  indorsement,  so  that,  in  respect 
to  such  liability,  it  may  perhaps  be  regarded  as 
standing  without  an  indorsement.  If  it  be  so 
regarded,  then  in  what  position  do  these  parties 
stand  in  respect  to  the  transaction?  The  prin- 
ciple is  well  settled,  that  where  personal  prop- 
erty of  any  *kind  is  sold,  there  is  on  [413 
the  part  of  the  seller  an  implied  warranty  that 
he  has  title  to  the  property,  and  that  it  is  what 
it  purports  to  be,  and  is  tbat  for  which  it  was 
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sold,  as  understood  by  tbe  parties  at  the  time, 
and  in  such  case  knowledge  on  tbe  part  of 
tbe  seller  is  not  necessary  to  bis  liability." 
On  p.  511  tbe  court  further  observed: 
"Tbe  note  in  question  was  not  a  note,  it  was 
not  what  it  imported  to  he,  or  wbat  it  was 
sold  and  purchased  for;  it  is  of  no  more  effect 
than  if  it  bad  been  a  blank  piece  of  paper  for 
which  the  plain i  iff  had  paid  his  $r)0.  In  this 
view  of  the  case  we  think  the  defendant  is  li- 
able upon  a  warranty  that  the  thing  sold  was 
a  valid  note  of  hand." 

Nor  is  there  any  foundation  for  the  asser- 
tion that  OtiB  V.  Cullum,  92  U.  S.  447  [23: 
496].  and  the  cases  of  Orleans  v.  Piatt,  99  U. 
S.  676  [25:4041;  and  JEtna  L.  Ins.  Co.  v. 
Middlepart,  124  U.  S.  534  [31:  5557],  both  which 
cite  Otis  V.  Cullum,  support  tbe  doctrine  that 
a  sale  of  commercial  paper  without  recourse 
is  not,  as  between  the  vendor  and  vendee, 
governed  by  tbe  ordinary  rule  of  the  common 
Jaw.  On  the  contrary,  that  case  expressly 
rested  its  conclusion  on  the  decision  in  La  in- 
ert V.  Heath,  15  Mees.  &  W.  486,  which  lat- 
ter case,  as  we  have  seen,  whilst  enforcing  the 
principles  of  the  common  law,  considered  that 
under  the  particular  facts  there  presented  it 
was  a  question  for  tbe  jury  to  determine 
whether  the  scrip  delivered  was  tbe  kind  of 
scrip  which  tbe  defendant  had  ordered  pur- 
chased. That  case  not  only,  as  has  already 
been  stated,  concerned  non- negotiable  paper, 
but  its  decision  involved  no  question  of  the 
•cope  of  the  warranty,  but  solely  what  was 
the  thing  bought.  Nor  does  tbe  case  of  Otis 
V.  CuUum  justify  tbe  assumption  that  this 
court  laid  down  tbe  rule  that  a  mere  sale  of 
commercial  paper,  as  between  vendor  and  ven - 
dee,  when  the  sale  was  made  without  recourse, 
creates  some  peculiar  ond  exceptional  war- 
ranty to  be  considered  in  this  particular  as 
the  law  merchant.  It  is  true  that  in  express- 
ing the  general  doctrine,  Mr.  Justice  8wayne 
said:  "The  seller  is  liable  ex  delicto  for  bad 
faith,  and  ex  contractu  there  is  an  implied 
warranty  on  his  part  that  they  belong  to  him 
and  are  not  forgeries.  Where  there  is  no  express 
stipulation  there  is  no  liability  beyond  this." 
414]  But  in  *using  this  language,  as  to  the 
extent  of  tbe  warranty,  the  mind  was  directed 
to  that  form  of  nonexistence  which  more  com- 
monly obtains,  and  tbe  expression  is  a  mere  il- 
lustration of  tbe  rule  of  de  eo  quod  pUrumque 
ftt.  If  this  were  a  case  where  a  vendee 
daimed  to  recover  back  tbe  price  paid  by  him 
on  a  purchase  of  negotiable  securities,  which 
pass  by  delivery  from  hand  to  hand,  on  the 
averment  that  after  tbe  sale  it  had  developed 
that  they  were  not  valid  (although  not  forcer- 
lea),  because  tbe  law  under  which  they  had 
been  issued  was  constitutionally  void  or  ultra 
vires,  the  claim  of  implied  warranty  of  exis- 
tence would  be  without  merit,  for  the  reason 
that  such  a  state  of  fact  would  present  a  case 
of  a  sale  of  securities  whether  valid  or  invalid, 
hence  engendering  no  implication  of  warranty 
of  existence.  Under  the  state  of  facts  thus 
supposed,  the  purpose  of  tbe  parties  to  make  a 
contract  of  that  nature  would  legally  result 
from  tbe  fact  that  they  were  both  necessarily 
equally  chargeable  with  notice  of  want  of 
power,  and  therefore  would  be  both  presumed 
to  have  acted  with  xefeienco  to  such  kuow- 


ledge.     This  is  Otis  v.  Cullum.    But  it  is  not 
the  case  at  bar,  since  it  is  here  admitted  that 
both  parties,  in  entering  into  the  contract    of 
sale,  contemplated  valid  securities,   of  which 
there  were  many  outstanding,  and  thq^  deliv- 
ered were  void,  not  because  of  a  want  of  power 
to  enact  the  law  under  which  they  were  issuc'd, 
or  because  they  were  ultra  vires  for  some  other 
legal  cause,   but  because  they  were  strickeu 
with   nullity    by   a    constitutional   provision 
adopted  after  the  act  authorizing  the  issue   of 
the    securities,    and    where   nothing  on  the 
I  face  of  the  bonds  indicated  that  they  were  il- 
'  legal.     The  distinction  pointed  out  by  the  fore- 
going statement  not  only  illustrates  the  cor- 
rectness of  the  decision  in  Otiit  v.  Cullum,  but 
also  demonstrates  the  errorof  attempting  to  ex- 
tend it  to  the  state  of  facts  presented  in  tbe 
case  under  consideration.     Indeed,  in  examin- 
ing and  applying  Otis  v.  Cuilum,  the  fact  that 
it  does  not  control  a  case  like  this  has  been 
recoirnized.     Dan.  Ne^.  Inst.  ^7o4'/;  UogersY. 
Walsh,   12  Neb.  28;  Cincinnati,  N,  0.  <Jb  T. 
P.  R,  Co.  V.  Citizens'  JSat,  Bank,  24  Ohio  L.  J. 
198.  211. 

The  foregoing  analysis  of  the  principles  and 
review  of  the  *authorities  governing  the[41& 
law  of  sale  of  negotiable  paper,  transferred 
without  recourse,  as  between  vendor  and  ven- 
dee.clearly  demonstrates  the  unsoundness  of  the 
positions  upon  which  the  defendant  in  error 
relies,  since  it  affirmatively  establishes  that 
there  is  no  peculiar  warranty  in  a  sale  of  com- 
mercial paper,  and  that  the  reasoning  by  which 
it  is  attempted  to  prove  its  existence  is  a  mere 
misconception  of  the  principles  of  the  common 
law  relating  to  the  sale  of  goods  and  chattels. 

In  passing,  however,  it  is  worthy  to  note 
that  whilst  the  civil  law  enforces  in  the  con- 
tract of  sale  generally  the  broadest  obligatiou 
of  warranty,  it  has  so  narrowed  it,  when 
dealing  with  credits  and  incorporeal  rights,  a9 
to  confine  it  to  the  title  of  tbe  seller  and  to  the 
existence  of  the  credit  sold,  and,  e  eonrerso,  the 
common  law,  which  restricts  warranty  within 
a  narrow  compass,  virtually  imposes  the  same 
duty  by  broadening  the  warranty  as  regards 
personal  property  so  as  to  impose  the  obliga- 
tion on  the  vendor  to  deliver  the  thing  sold  as 
a  condition  of  tbe  principal  contract  or  by  im- 
plication of  warranty  as  to  the  identity  of  the 
thing  sold.  By  these  processes  of  reason  the 
two  great  systems,  whilst  apparently  diver- 
gent in  principle,  practically  work  substan- 
tiallv  to  the  same  salutary  conclusions. 

There  are  many  questions  discussed  in  the 
brief  of  the  counsel  which  we  do  not  notice, 
and  which  we  content  ourselves  with  saying  are 
without  merit.  The  views  above  stated  are 
controlling  and  decisive  of  the  case  and  lead 
necessarily  to  tbe  reversal  of  the  judgment. 
As  the  case  was  beard  upon  a  stipulation  waiv- 
ing a  jury  and  upon  an  agreed  statement  of 
facts,  it  is  our  duty,  in  reversing,  to  direct 
that  the  proper  judgment  be  entered  below. 
Fort  Srott  v.  Hickman,  112  U.  S.  150  [2b:  686J, 
and  cases  ttiere  cited. 

It  follows  that  the  judgment  of  the  circuit 
court  must  be  revfrsed,  and  the  case  be  re- 
manded with  directions  to  enter  judgment  for 
plautiffs  for  $8,888.75,  with  interest  from^ 
Judicial  demand  and  costs.  And  it  is  so  or- 
dcied. 
^  168  U.  S. 


1^5.  Bahs  op  Couubbck  r.  Statb  of  TehhkS'UB,  416,  411 

410]  BANE  OF  COMMERCE  and  Jaues  the  questions  herciororedeclded  In  thewcsKL 

A.  OuBtiHO,   Pip.   in  Srr.,  A  declsiOD  was  reiulvred  1q  Ibem  a  sbort  lima 

t.  ago,  and  a  porlfnn  of  rbe  juilgroent  in  each 

STATE  OF  TENNESSEE  for  the  Use  of  the  c***  ^i*  revereed.  and  the  cases  remaDded  to 

City  of  Mkupbis.  '•'^  supreme  court  of   Tenoessee  for  further 

prweeilirgfl  therein.    181  V.  8.  134  [ante,  W5]. 

BAJSK  OF  COMMERCE  and  James  A.  Oii-  Applfcaiion  is  now  made  on  ilie  psrtof  tha 

BERO,  PfJTt.  in  Err.,  ilefcnrtanls  in  error  io  escli  case  for  a  rebear- 

e.  '  Ipft  of  tiiewroe  upon  the  quesUoo  of  the  ju- 

-  ■■'sdiclion  of  tills  court  to  review  ihe  decision 

t  the  state  court  Id  regard   to  the  eiemptlon 

irom    laiatiOQ   of    llie   so-called   now   stock, 

(See  3.  C  Reporter'!  ed.  ao-oa.)  beias  stock  that  waa  issued  since  the  adoption 

of  the  Congliiulion  of  1870.     Leave  was  given 

both  pxriics  losubmll  brlefsupon  Ibequeation 

of  Jiirisdiclion,  aa  also  upim  llie  merits  of  Ihe 

L   In  roiiewloy  a  stale  JudRmeot,  If  aor  portiou  question  sought  to  be  reviewed.     •Sucb[417 

of  U  (a  oorrFOt,  and  is  seiiacabie  from  anotber  briefs  have  beeu  received,  and  we  proceed  10 

ponioD  fouDd  to  be  crronenui.  it  Is  the  duty  of  decide  the  queallon. 

tbia  court  to  reverie  the  erroneous  porilon  and        The  batik  was  rharlered  in  1850  under  tho 

afflrmthecorraotportlon.althoushtclsdonefor  name  of  tbe  Cbnltanooea  Savings  lostllution, 

adilt«reotret*m  than  that  ubioh  controlled  the  which  name  was  sut-GeQuentlr  changed  totbo 

•lateoourt.  Bank  ^f  Commerce,  and  iU  place  of  business 

S.    Wberathe  opinion  of  the  court  below  Is  made  nioved  to  Memphis.     In  the  charier  was  con- 

p.noftherwonlthl»oourt  has  a  right  to  look  rained  tbe  following  clause:    "Said  iostitulion 

nto  It  to  discover  the  ground  uponwbichtbe  shall  Have  a  lien  on  the  Stock  for  debts  due  U 

i."^T:n'.St;:crp^rln''of;^"eo7oU'u"pS^  by  .he  stockholders  l.efore  and  in  preference 

wblch DO  Judgment  <rai  TDQdcrpd.  toother  creditors,  except  the  state  for  tases, 

1.    Wherein  a  h«.l.  charter  lis  capital  stock  i.  8°^  sbuU  pay  to  the  state  an  annual  liut  of 

madBeien)pl(mmlaiation.aodnoilnilUtlOQlB  *     "'     ^     P^^     '^«"'    ""    ^^°    ""^    "I    'l"" 

pmcrltied   u  to  Its  amnunt.  a  iirorlslon  intbe  capital   stock,  which  ahall    be  in   lieu  of  all 

ctianrrtor  ibelocrosBnof  itscaplinl  stock  by  Is-  Other  laxes."     On  tbe  day  of  Ibe  adoption  of 

suing  stock  toi  depositor  at  hia  option  ivbpQ  his  the  new  Constitution.  May  6.  IHTO.  the  capital 

depoalcamounuto  tKlormore.  doeanot  coiisti-  Slock  of  tbia  inslllutlon  was  $300,000.     Tbo 

tnieaeontraotwhichisimpairodby  a  oewBiate  ad  section  of  tbe  charter  contains   this  pro vl- 

Constitmlon   which   renders  all   shares   lasued  gioo:    -The   capiial   stock   of  said   company 

Butie<iuei.t  to  Its  adoption  subject  tg  taxation.  shall  be  divided  into  abarea  of  I.W  each,  and 

[Nos.  SOB,  6d9.]  when  300  shares  liave  been  subscribed  and  the 

FtlitUnfoT  lUhMHng  SvbmitUd  May  7.  1306.  J"?", "'  *'  P"  "^"^  ?»'<'  therein,  tbe  shany 

Tirriit^  Uiin  f:    jsan  holders  may  meet  and  elect  Ave  directors. 

Ikadai  May  ts.  ISSB.  By  §  4  »  i«  provided  that  -ll  may  receive  on 

TS  ERROtt  to  the  Supreme  Court  of  the  deposit  any  and  all  Bums  not  leas  than  %\  per 

J.  Stale  of  Tennessee  to  review  judgmeniH  of  week  offered  as  slock  deposits;    .    .    .    and 

thai  court  on  a  petition   for  a  rehearing  of  "''6°  such  deposiu  amount  to  $50  it  may,  at 

questions  heretofore   decided  in  these   cases,  "'e  option  of  Ibe  depositor,  become  stock  in 

which  bj  the  decision  of  this  court  were  re-  't"*  iostliulioo.- 

mauded   to  Ibe  Supreme  Court  of  Tennessee      It  appears  that  onsundrydays  prior  loJune 
for  further  proceedings  therein.     Mandate  re-  1.  '887,   tbe  capital  stock  ot   the  bask  had 
called   and   so  much  of  tbe  judgment  as  per-  been  regularly  incrfasecl  under  this  provision 
mils  a  recovery  against  the  holders  of  the  old  'n  "■  charter  to  $(i00.000,  and  on  the  17th  of 
sharesof  stock  in  tbe  bank  Is  reversed,  and  bo  March,   18i)0,   and   on    sundry  days  prior  to 
much  o(  the  Judgment  as   permits  a  recovery  June  '.  '890.  it  was  again  regularly  increaaed 
for  taiesAFMSsed  against  the  holders  of  Ibenew  to  $1,000,000,     There  waa  no  mailmum  capl- 
tbares   in  Ihe  bank  is  affirmed,  and  the  cases  '»'  fl"d  in   the  charter.     In  1870.  while  the 
remanded  for  further  proceedings  capital  slock  of  tbe  bank  stood  at  $200,000, 
See  same  case,  ifil  U.  8.  134  [<0:  645],  'lie  »«"  Conslitullon  ot  tbe  stale  was  adopted, 
The  fuels  are  stated  in  tbe  opinion.  which  provided  for  the  taiatfon  of  all   prop. 
Mettr*    R.  J.  Morgan  T    B     Turlav  ^'''7'    ^'''<^''    provision    would    Include    the 
and  WlUlam  H.  C»rpoU   for  plalntlHaln  "bares  issued  since  1S70,  If  Ihoy  are  not  pro- 
error  tected  by  the  eiemptlon  clause  in  tbe  charier 

MtuTt.  a.  p.  Walker  and  C.  W.  Met-  above  quoted. 

ealf  for  defendaols  In  error.  These  suits  were  brought  by  the  defendanii 

in  error  against  the  bank  aod  tbe  sliarehoUlera 

Mr.  Juallce  Peekham  delivered  the  opinion  for  the  purpose  of  recovering  the  amount  ot 

of  the  court:  laies  wbicb    bad    been  assessed   for   several 

This  is  B  petition  tor  a  rehearing  of  some  of  years  then  last  past  against  the  parties  defeud- 


V<rt^—AM  taturititetlim  of  Untted  Stata  Svprtmt 
Ctmrl  todectonitalefaHimidaatncorulfet  ailbilatt 
CmuHtutimKtoretiUeiUercttofUaUeoitrtt  oitocun- 
Knutton  tf  itaU  lau*,— aee  note*  lo  Hart  v.  lam- 
pUi«.  T:  sra,  and  Commercial  Bank  v.  fiucklnghan. 


Impair  obMoiitton  o. 

of  tuMnnat  bnnJti  and  other  eorpuriittons,  —see  not 

toProvldeoce  Bank  v.  Bllllngii,  I:  EOJ. 

A>  to  extmvUon  from  (arotlon:  trActiirr  a  eon 
tract  or  not;  not  <nij)lkd,-»eo  note  to  Tucker  v 
Ferguson,  a:  SOk 
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418]  ant,  the  bank  and  the  ^sbarebolders.  Id 
tbe  action  it  was  sougiit  to  recover  either 
against  the  bank  on  its  capital  stock  or  against 
the  shareholders  by  virtue  of  their  ownership 
of  the  shares  of  the  capital  stock.  It  was  not 
contended  that  both  were  liable  to  pay  the 
tax,  but  that  one  or  the  other  should  be  held 
liable.  A  single  stockholder  was  chosen  to 
represent  the  stockholders  generally,  and  he 
was  one  of  the  holders  of  what  may  be  termed 
the  new  shares — that  is,  shares  issued  since 
the  adoption  of  the  Constitution  of  1870.  This 
was  done  under  an  arrangement  between  the 
parties  so  that  all  the  stockholders  need  not  be 
made  parties  to  the  action. 

The  answer  of  the  plaintiffs  in  error,  the 
bank  and  the  stockholdera,  claimed  a  total  ex- 
emption from  all  taxation,  both  on  the  part  of 
the  bank  and  shareholders  excepting  the  tax 
provided  for  in  the  clnirter.  Tiius  the  claim 
of  the  state  was  that  the  bank  or  all  the  share- 
holders were  taxal)Ie  under  the  provisions  of 
the  general  tax  laws  of  the  state,  and  it  left  it 
to  the  court  to  say  which  were  thus  taxable. 
But  the  state  also  claimed  that  if  the  old  shares 
of  stock  were  not  taxable,  the  new  shares 
issued  after  1870  were  taxable  as  they  came 
into  existence  after  the  Constitution  provided 
for  the  taxation  of  all  property,  and  they  were 
not  subject  to  the  exemption  clauKe  contained 
in  the  charter  of  the  bank.  So  the  question 
Fubmitted  to  the  state  court  was,  Which  of 
these  two  classes  shall  be  taxed;  or,  if  the  old 
shareholders  are  not  to  be  taxed,  can  the  new 
shareholders  be  taxed?  The  supreme  court  of 
the  state  held  that  all  the  shareholders,  both 
old  and  new,  were  proper  subjects  of  taxation; 
that  the  exemption  clause  in  the  charter  did 
not  apply  to  either,  but  it  applied  to  the  capi- 
tal stock  of  the  bank,  and  judgment  was 
therefore  decreed  for  a  recovery  against  all 
the  shareholders  of  both  old  and  new  stock 
for  taxes  assessed  under  tbe  general  taxation 
laws  of  the  state.  In  the  course  of  the  opin- 
ion delivered  by  one  of  the  learned  judges  of 
the  state  court,  which  was  concurred  in  by 
tbe  majority,  it  was  stated  that  there  was  no 
difference  between  the  rights  of  the  sharehold- 
ecs  of  the  old  and  the  new  stock  with  reference 
to  tbe  right  of  exemption  from  taxation  under 
the  charter  clause;  that  if  the  old  shares  were 
410]  exempt  *the  new  shares  were  also  ex- 
empt,and  that  the  contract  covered  both  classes 
of  stock  in  the  samewayand  to  the  same  extent, 
but  the  judgment  of  the  court  was  that  neither 
class  of  stockholders  was  exempt  from  taxa- 
tion on  account  of  the  shares  of  stock  held  by 
them;  that  the  exemption  clause  applied  en 
tirely  to  the  capital  stock,  and  thai  hence  the 
shares  of  stock  were  liable  to  taxation  under 
the  general  laws  of  the  state,  and  judgment 
was  ordered  against  all  the  shareholders,  both 
of  the  old  and  tbe  new  stock  accordingly. 
Judgment  at  the  same  time  went  in  favor  of 
tbe  bank  decreeing  its  exemption  from  taxa- 
tion under  those  laws  of  the  8tate. 

The  bank  and  the  shareholders  through  Mr. 
Omberg,  their  representative,  sued  out  a  writ 
of  error  from  this  court,  and  the  judgment  of 
tbe  slate  court  was  thereby  brought  here  for 
review.  Tbe  claims  of  the  parties  upon  that 
writ  of  error  were  on  the  part  of  the  plaintiffs 
in  error  that  the  whole  judgment  of  the  state 
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court  was  wrong;  that  neiv.^r  the  sharehold- 
ers of  the  old  nor  of  the  new  stock  were  liable 
to  pay  any  amount  of  taxes  other  than  the  tax 
provided  for  in  the  charter,  and  that  the  same 
exemption  applied  to  the  bank.  The  defend- 
ants in  error  claimed  that  the  whole  judgment 
of  the  state  court  was  right;  that  all  the  share- 
holders were  properly  assessed,  but  that  if  this 
were  not  so  and  the  holders  of  old  shares  were 
exempt  by  reason  of  the  clause  in  the  charter, 
such  clause  did  not  apply  to  the  holders  of  the 
new  shares  of  stock,  and  that  they  were  liable 
in  any  event,  and  that,  therefore,  the  judgment 
as  against  such  new  shareholders  was  rii;ht, 
and  to  that  extent  the  judgment  should  be 
affirmed,  even  if  it  should  l^  reversed  as  to 
tbe  holders  of  the  old  shares  of  stock.  This 
court  held  that,  as  to  the  holders  of  the  old 
shares,  the  judgment  was  wrong,  as  the 
exemption  in  the  charter  applied  to  the  hold- 
ers of  the  shares  of  stock,  and  not  to  the 
capital  stock  itself.  Concerning  the  further 
question  whether  the  judgment  was  right 
as  against  the  holders  of  the  new  shares 
of  stock,  the  court  held  that  it  would  not 
review  the  decision  of  the  state  court  on 
that  question;  that  as  the  state  court  had 
granted  the  exemption  claimed  by  the  holders 
of  the  new  shares  by  virtue  of  the  contract 
clause  in  the  charter,  this  *court  had  no[420 
jurisdiction  to  review  that  decision,  and.  there- 
fore, refused  to  do  so.  The  whole  judgment 
against  all  the  stockholders,  both  of  the  new 
as  well  as  of  the  old  shares  of  stock,  whs  re- 
versed. In  coming  to  that  conclusion  and  in 
reversing  the  whole  judgment  we  think  this 
court  ina(Uertently  fell  into  error.  The  orror 
consisted  in  mistaking  a  certain  statement  in 
a  portion  of  the  opinion  of  the  court  below  for 
the  judgment  which  it  actually  rendered.  In- 
stead of  granting  tbe  exemption  the  court  re- 
fused it  entirely,  and  the  judgment  which  it 
actually  rendcreil  was  against  all  the  share- 
holders alike,  both  of  the  old  and  of  the  new 
shares,  but  in  the  opinion  the  court  stated  that 
no  difference  existed  between  tbe  holders  of 
the  old  as  compared  with  those  of  the  ncTX 
shares  of  stock,  and  that  the  holders  of  the 
new  shares  were  entitled  to  the  exemption 
from  the  tax  to  the  same  extent  that  the  hold- 
ers of  the  old  shares  were,  but,  as  the  court 
determined,  neither  the  old  nor  the  new  share- 
holders were  entitled  to  such  exemption. 

The  material  matter  in  the  case  was  the 
judgment,  and  the  judgment  was  against  all 
the  shareholders,  so  when  that  judgment 
was  brought  before  this  court  by  writ  of 
error  on  the  part  of  the  shareholders,  the 
question  for  this  court  was  to  determine 
whether  or  not  there  was  error  in  that  judg- 
ment. In  the  determination  of  that  question 
no  effect  can  be  given  the  opinion  of  the  state 
court  in  favor  of  the  plaintiffs  in  error  upon 
one  ground,  so  long  as  it  is  rendered  entirely 
immaterial  by  the  judgment  of  that  court 
against  the  plainliffj*  in  error  upon  another 
ground.  It  is  our  duty  to  look  at  the  whole 
judgment  as  it  comes  before  us,  and  if  any 
portion  of  it  be  correct  and  is  so  slated  as  to 
be  separable  from  and  independent  of  the 
other  portion  which  we  find  to  be  erroneous, 
it  is  our  duty  to  affirm  that  portion  in  which 
we  find  no  error  and   reverse   that  portion 

i««  r.  s. 
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which  we  decide  to  be  wrong.  Therefore  we 
think  it  is  our  duty  to  examine  the  question 
whether  the  jud|rmcnt  brought  here  for  re- 
view is  not  right  as  against  the  holders  of  the 
new  shares  on  the  ground  that  they  were  not 
Included  in  the  chiirter  clause  providing  for 
pxMnption  from  t>ixation,  because  their  stock 
421]  was  issued  since  the  Constitution  *of 
1^«7U  was  adopted.  Even  if  the  opinions  of  the 
state  court  were  a  part  of  the  record,  as  is 
clnimcd  by  counsel  for  the  plaintiffs  in  error,  no 
different  result  would  follow  on  that  account. 
Being  a  pwrt  of  the  record  merely  gives  the 
court  a  right  to  look  into  these  opinions  for 
the  purpose  of  di^covering  the  ground  upon 
which  the  judgment  of  the  court  actually  pro- 
ceeded. Looking  at  them  we  find,  as  reasons 
for  the  judgment  of  the  state  court  against  all 
the  shareholders,  that  the  exemption  clause  of 
the  charter  applied  to  the  capital  stock  of  the 
bank,  and  not  to  the  shareholders  in  any  event. 
Looking  further  into  the  opinion  we  find  the 
aiided  statement  that  if  the  exemption  clause 
bad  applied  to  the  holders  of  the  old  shares  it 
wouhl  equally  have  applied  to  the  holders  of 
the  new,  as  they  were  both  situated  alike,  and 
if  one  class  were  entitled  to  exemption  the 
other  was  also.  That  opinion  upon  the  latter 
subject  is  an  abstract  one.  upon  which  no 
lutlgment  was  entered,  because  the  state  court 
held  that  neither  cla^s  was  entitled  to  exemp- 
tion and  directed  judgment  against  them  all. 
Under  these  circumstances  it  seems  plain  to 
us  that  in  refusing  to  look  into  the  question 
whether  the  judgment,  so  far  as  it  affected  the 
holders  of  the  new  shares  only,  was  right  or 
wrong,  we  failed  to  exerci.oe  our  appropriate 
Jurisdiction,  and  it  is  our  duty,  upon  the  ques- 
tion being  now  brought  to  our  attention,  to 
retrace  our  steps  and  examine  the  question 
and  determine  for  ourselves  whether  that  por- 
tion of  the  judgment  of  the  state  court  enforc- 
ing taxation  of  the  holders  of  the  new  shares 
of  stock  ought  not  to  be  upheld,  although  for 
a  different  reason  than  that  which  controlled 
the  action  of  that  court. 

The  case  of  Murdock  v,  Memphis,  87  U.  8. 
90  Wall.  590  [22:  429],  and  other  similar  cases 
•re  not  in  point.  The  purpose  of  examining 
to  see  whether  there  is  not  some  question  other 
than  a  Federal  one,  decided  in  the  case,  is  to 
mutain  ttiereon  the  judgment  under  review. 
lo  this  case  the  plaintiffs  in  error  are  not  seek- 
ing a  question  of  local  law  upon  which  to 
mt$tain  the  judgment  against  them.  If  we 
find  the  Federal  questions  properly  decided  as 
to  one  cliiSH  of  persons  affected  by  the  judgment 
wp  must  suAtsin  that  part  of  it.  although  we 
42l2Ji'ome  *io  that  conclusion  for  a  different 
reMhun  from  that  <  xprevsed  by  the  state  court, 
and  one  whieh  upon  that  point  is  in  contiict 
with  its  opinion  but  not  with  its  judgment. 
8o  in  the  case  suL'gested  by  counsel,  of  sepa- 
rate actions  a^uiuMt  the  stockholders  and  the 
henk.  and  a  (leeiNion  by  the  state  court  that 
the  holders  of  the  new  shares  were  exempt 
nniler  the  comracl  chiuMe.  Of  course,  no 
decision  of  thai  kind  could  bo  reviewed  here 
becMUtie  tlie  claim  was  allowed  by  the  state 
court,  and  judgment  went  in  his  favor.  To 
nmke  it  parHlUl  with  this,  the  court  should 
have  held  the  holder  of  the  new  shares  liable 
uid    entered   judgment   against    him,  while 
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stating  in  its  opinion  that  if  the  holders  of  old 
shares  had  been  exempt  he  would  have  been 
also  exempt,  but  as  they  were  not,  neither  was 
he.  Upon  his  writ  of  error  to  this  court  we 
could  say  that  the  judgment  was  right,  because 
although  the  holders  of  the  old  shares  were 
exempt,  yet  the  holders  of  the  new  shares  did 
not  stand  in  the  same  position,  and  they  were 
not  exempt.  The  judgment  would  be  upheld 
although  for  a  different  reason. 

We  come  then  to  the  merits  of  the  subject. 
In  determining  the  question  whether  the  state 
court  was  right  in  adjudging  the  holders  of 
the  new  shares  of  stock  liable  to  assessment 
by  reason  of  their  ownership  of  that  8to<;k 
(no  matter  for  what  reason  such  determination 
was  reached),  it  is  necessary  to  see  what  the 
provisions  of  the  charter  were  in  relation  to 
this  increase  of  capital  stock.  We  see  by  the 
3d  section,  above  quoted,  that  no  limitation  was 
therein  prescribed  of  the  amount  of  capital 
stock  of  the  bank;  and  the  provision  for  the 
increase  of  the  capital  stock,  as  mentioned  in 
§  4  of  the  charter,  makes  the  depositor  the 
person  who  is  to  decide  whether  the  stock 
shall  be  increased  or  not,  for  l)y  that  section 
the  depositor  when  depositing  his  moneys  as 
a  stock  depositor  in  the  bank  has  himself  the 
option  when  the  deposit  amounts  to  $50  or 
more  to  call  for  and  to  have  scrip  for  stock 
issued  to  him  therefor.  Uy  this  provision  it 
cannot  be  claimed  that  the  state  entered  into 
such  a  contract  with  future  depositors  who 
might  choose  to  demand  stock  for  their  depos- 
its, that  the  proviKion  relating  thereto  could  not 
be  changed  by  *the  legislature.  It  wan  [423 
a  provision  in  relation  to  one  of  the  general 
powers  of  the  corporation  to  issue  strx-k  which 
might  be  changed  from  time  to  time  as  the 
legislature  in  its  discretion  might  think  proper 
so  long  as  no  viested  right  of  property  accru- 
ing prior  to  the  legislative  amendment  was 
unfavorably  affected  thereby.  We  think  there 
was  no  vested  right  on  the  part  of  the  future 
depositor  to  make  a  stock  deposit,  and  claim 
the  issuing  of  a  similar  amount  of  stock  to 
him.  which  a  legislature  could  not  cut  off. 
If  before  making  any  such  deposit  the  legisla- 
ture altered  that  provision  in  the  charier  and 
prohibited  any  such  kind  of  deposit  there- 
after, we  think  it  clear  that  no  vested  right 
of  a  future  depositor  was  thereby  interfered 
with.  We  have  held  that  the  cl-iuse  in  the 
charter  of  this  bank  providing  for  taxation 
amounted  to  a  contract  that  the  shares  of 
stock  in  the  bands  of  the  sharehnlders  should 
be  exempt  from  further  taxation  than  that 
which  is  provided  in  the  charter.  Is  the  lan- 
guai^e  in  the  charter  to  be  extended  to  the 
shares  of  stock  issued  subsequently  to  the 
adoption  of  the  Constitution  of  1(570?  In 
other  words,  does  the  contract  obligation 
attach  to  and  form  a  part  of  the  stock  so  issued 
to  the  same  extent  as  if  the  stock  had  been 
issued  prior  to  1870?  We  are  inclined  lo  think 
not.  Full  effect  can  be  given  to  the  charier 
by  confining  it  ^to  the  shares  of  sioek  that 
might  be  issued  under  its  provisions  so  long 
as  the  Constitution  of  the  state  was  not  altered 
or  a  provision  thereof  adopted  pro vii ling  for 
the  taxation  of  such  property.  Applying  the 
rule  which  is  always  applied  by  this  court  in 
such  cases,  that  the  claim  for  exemption  must 
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rest  upon  language  In  regard  to  which  there 
can  be  no  doubt  as  to  its  meaning,  and  that 
the  exemption  must  be  granted  in  terms  too 
plain  to  be  mistaken,  the  claim  fbr  exemption 
for  this  subsequently  issued  stock  cannot  be 
maintained.  This  rule  for  the  construction  of 
exemption  from  taxation  clauses  in  acts  of  the 
legislature  is  referred  to  the  opinion  in  the 
Phanix  F,  <t  If.  Ins.  Co,  v.  Tennesue^  one  of 
these  cases,  and  decided  at  the  same  time. 
161  U.  8.  174  [40:660]. 

It  is  true  there  is  an  unlimited  right  to  in- 
crease the  capital  stock  of  this  bank  under  the 
4  241  fourth  clause  in  question,  but*it  must  be 
done  in  a  certain  way.  The  bank  has  no  right 
separate  and  apart  from  the  depositor  to  in- 
creaseits  8tock,and  the  depositor's  right  is  based 
upon  bis  depositing  the  money  in  Uie  bank  as 
a  stock  depositor  and  calline  for  an  issue  of 
stock  when  it  amounts  to  $50  or  over,  for  the 
amount  of  such  deposit.  We  think  that  the 
legislature  might  prohibit  the  further  issue  of 
capital  stock  in  this  corporation  under  this  sec- 
tion. By  the  enactment  of  the  charter  there 
was  no  contract  therein  to  forever  continue 
this  power  to  deposit  and  make  such  deposits 
a  claim  for  stock  therefor.  There  is  no  such 
language  in  terms,  and  none  should  be  implied. 
It  amounted  to  nothing  more  than  a  legislative 
license,  which  might  be  availed  of  by  any  de- 
positor, but  which  the  legislature  might  at 
any  time  revoke  by  thereafter  prohibiting  the 
Issuing  of  stock  in  return  for  deposits.  If  the 
legislature  could  thus  absolutely  prohibit  the 
further  issuing  of  stock,  could  it  not  also  pro- 
vide that  no  stock  should  be  thereafter  issued 
Unless  subject  to  taxation  as  other  property  in 
the  state?  We  see  no  reason  to  doubt  the  legis- 
lative capacity  in  that  respect.  Of  course,  the 
adoption  of  a  constitutional  provision  of  the 
same  nature  would  be  subject  to  the  same  rule. 
We  do  not  see  that  by  the  adoption  of  the  Con- 
stitution of  Tennessee  in  1870,  which  provided 
for  the  taxation  of  all  property,  any  contract 
obligation  was  impaired  so  far  as  regards  the 
rights  of  the  bank  or  the  owners  of  the  shares 
of  stock  issued  subsequent  to  the  adoption  of 
the  Constitution.  The  Constitution  impaired 
DO  obligation  of  an  existing  contract.  It  pre- 
vented the  subsequent  making  of  one.  No  de- 
positor could  claim  a  contract  or  any  vested 
right  to  make  a  deposit  under  the  provision  of 
fi  4  of  the  act,  and  then  claim  an  exemption 
from  taxation  of  such  stock  where  the  deposit 
was  made  and  the  stock  issued  after  the  adop- 
tion of  the  Constitution  of  1870. 

In  PearioU  v.  Oreat  Northern  B.  Oo,  161  U. 
8.  646  [40:  888],  we  held  that  a  clause  in  a 
dbarter  of  a  railroad  corporation  granting  it  cer- 
tain powers  to  consolidate  with  or  become  the 
owner  of  other  railroads  was  not  such  a  vested 
425]  right  that  it  *could  not  be  rendered  in- 
operative by  a  subsequent  statute  passed  before 
the  company  had  availed  itself  of  this  power 
granted  it  by  a  former  statute.  We  held  that 
the  power  so  conferred,  so  long  as  it  was  un- 
executed, was  within  the  control  of  the  legis- 
lature and  might  be. treated  as  a  license,  and 
be  revoked  by  the  legislature  if  it  so  chose. 
Much  of  the  reasoning  of  that  case  is  applicable 
here.  We  think  the  power  of  the  legislature 
to  alter  the  terms  upon  which  stock  might  be 
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subscribed  is  more  clear  than  was  its  power  in 
the  case  of  Pearsall,  supra.  We  assume  in 
this  case  the  legislative  power  to  grant  an  un- 
limited right  to  increase  the  capital  stock  of 
the  bank.  That  is  a  question  of  the  power  of 
the  legislature  of  the  state,  and  the  decision  of 
the  state  court  in  regard  to  the  power  of  the 
legislature  in  such  a  case  is  one  which  we  fol- 
low. Admitting  the  right  to  grant  snch  power, 
it  does  not  follow  that  it  may  not  be  taken 
away  by  a  subsequent  legislature,  and  tf  when 
the  stock  is  issued  there  is  a  provision  in  force 
in  the  state  for  the  taxation  of  all  property,  we 
do  not  think  the  clause  providing  for  the  ex- 
emption of  the  stock  applies  to  such  stock  thus 
issued. 

It  is  urged  that  this  right  to  issue  stock  is  ex- 
change for  deposits  is  a  valuable  franchise  of 
the  bank  given  to  it  by  this  charter,  accepted 
by  it  and  held  as  a  contract  secure  from  any  as- 
sault by  state  legislation.  We  do  not  think 
that  it  is  thus  secured,  because  we  are  of  opin- 
ion that  it  is  not  of  that  contractual  nature 
which  the  Federal  Constitution  prevents  any 
impairment  of  by  state  legislation.  As  has 
been  seen  by  reference  to  the  above  case  of 
Pear  sail  v.  Oreat  Nortfiern  B.  Co.  all  pro- 
visions in  a  charter  granting  rights  or  pow- 
ers to  a  corporation  do  not  partake  of  the  na- 
ture of  a  contract,  which  cannot  for  that  reason 
be  in  any  respect  altered  or  the  power  recalled 
by  subsequent  legislation.  Where  no  act  is 
done  under  the  provision  and  no  vested  right 
is  acquired  prior  to  the  time  when  it  was  re- 
pealed, the  provision  may  be  validly  recalled, 
without  thereby  impairing  the  obligation  of  a 
contract  The  power  to  issue  stock  in  return 
for  deposits  is  of  that  kind  which  we  think  is 
subject  to  legislative  power  of  repeal  or  of 
regulation  so  long  as  the  action  of  *the  [426 
legislature  interferes  with  no  rights  which  have 
become  vested  before  the  psssage  of  the  act 
Many  cases  bearing  upon  this  subject  are  to  be 
found  cited  in  the  arguments  of  counsel  and  in 
the  opinion  of  this  court  in  the  PearsaU  Case, 
and  it  is  unnecessary  for  us  to  further  elaborate 
the  question.  Having  the  power  to  repeal  alto- 
gether the  grant  to  issue  stock  upon  the  making 
of  stock  deposits,  as  above  stated,  we  think 
the  power  to  permit  it  to  be  issued  subject  to 
taxation  would  be  within  the  power  of  the 
legislature.  This  is  in  substance  the  effect  of 
the  Constitution  of  1870  providing  for  the  taxa- 
tion of  all  property.  The  clause  of  exemption 
no  longer  applies  to  shares  of  stock  thert^ter 
issued. 

We  think,  therefore,  the  judgment  of  the 
supreme  court  of  Tennessee  adjudging  a  re- 
covery against  the  shareholders  of  the  new 
stock  issued  since  1870  was,  to  that  extent,  cor- 
rect, and  our  former  decision,  which  reversed 
the  whole  judgment  of  the  state  court  as 
against  the  shareholders,  must  be  amended. 

The  mandate  will  be  recalled ;  so  much  of  the 
judgment  of  the  state  court  as  pei*mits  a  recovery 
against  the  holders  of  the  old  sliares  of  stock  in 
the  bank  is  rercrsed;  the  judgment  so  far  as  it 
permits  a  recovery  for  taxes  assessed  against  the 
holders  of  the  neto  s/iares  in  the  bank  is  affirmed, 
and  the  cases  remanded  to  the  state  court  for 
further  proceedings  not  inconsistent  with  this 
opinion,  and  it  is  so  ordered. 
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ANDREW  H.  GAY. 

(See  S,  C.  Keporter'8  ed.  iZTAU.) 

Sugar  bounty  act — knowledge  of  invalidity^ 
claim  under — debts  of  Vie  United  States. 

1.  The  sugar  bounty  act  of  Cootrreas  of  March  2, 
1805,  appropriatiuiT  money  to  pay  bounties  to 
persons  wbo  had  been  prevented  by  the  repeal  of 
the  act  of  1800  from  obtaining  bounties  for  the 
production  of  sugar  before  the  act  was  repealed, 
or  for  sugar  manufactured  during  the  year  end- 
ing June  30, 180K,  after  filing  notice  of  application 
for  Uceose  and  bond  under  the  act  of  1890,— is  not 
unconstitutional,  even  if  the  act  of  1800  should  be 
held  unconstitutional. 

%,  Knowledge  of  the  invalidity  of  an  act  of  Con- 
gress will  not  be  imputed,  in  advance  of  any  au- 
thoritative declaration  to  that  effect,  to  those 
who  are  acting  under  its  provisions,  so  as  to  pre- 
clude them  from  having  equities  based  on  their 
reliance  upon  the  act. 

A  A  moral  and  honorable  claim  upon  the  public 
treasury,  which  Congress  had  the  constitutional 
right  to  recognize  and  pay,  arose  in  favor  of  per- 
sons who  pfoceeded  to  manufacture  sugar  or 
make  preparations  therefor  in  reliance  upon  the 
act  of  Congress  of  1890  providing  bounties  for 
such  manufacture,  even  if  they  may  have  been 
engaged  in  the  business  before  that  act  was 
passed. 

4.  The  ''debts'*  of  the  United  States  which  Con- 
gress has  power  to  pay  under  U.  S.  Const,  art.  1, 
1 8.  include  those  debts  or  claims  which  rest  upon 
a  merely  equitable  or  honorary  obligation,  which 
would  not  be  recoverable  in  a  court  of  law  if  ex- 
isting against  an  individual,  but  which  would  l)e 
binding  upon  his  conscience  or  honor. 

[No8.  870.  869.] 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
to  review  judgments  of  that  court  in  favor  of 
the  Realty  Company  and  Andrew  H.  Gay, 
plaintiffs  in  above-entitled  actions,  for  moneys 
claimed  by  plaintiffs  by  reason  of  the  legisla- 
tion of  Congress  in  regard  to  sugar  bounties. 
AJfirmcd, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  B.  Whitney*  Assistant 
Attorney  Qeneral,  Holmes  Conrad,  Solic- 
itor Genera],  and  J.  E,  Bodge,  Assistant  Attor 
ney  Creneral,  for  plaintiff  in  error. 

JHessrs.  Charles  F.  Manderson,  Joseph 
H.  Choate,  Thomas  J.  Semmes,  Edward 
Bam,  and  James  D.  Hili  for  defendants  in 
error. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of 
Louisiana.  The  actions  were  brought  in  that 
court  under  the  2d  section  of  the  act  approved 
March  3.  1887  (24  Stat,  at  L.  505,  chap.  859), 
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commonly  known  as  the  Tucker  act.  Both  no- 
tions were  brought  to*obtain  payment  of  [428 
moneys  by  reason  of  the  legislation  of  Con- 
gress in  regard  to  sugar  bounties.  The  court 
below  in  each  case  gave  judgment  for  the 
plaintiffs  therein,  and  the  government  by  writ 
of  error  brings  the  cases  here  for  review. 

The  legislation  out  of  which  the  question 
arises  is  as  follows:  By  the  act  approved 
October  1,  1890,  known  as  the  tariff  act  of 
1890  (26  Stat,  at  L.  567.  chap.  1244).  which 
act  is  entitled  "An  Act  to  Reduce  the  Revenue 
and  Equalize  Duties  on  Imports,  and  for 
Other  Purposes,"  Congress  leelslated  upon  the 
subject  of  the  tariff,  and  in  that  act  •Iflf  281, 
232,  233.  and  235,  '* Schedule  E,  Sugar*'  (on 
page  583),  read  as  follows: 

•*231.  That  on  and  after  July  1,  1891,  and 
until  July  1st,  nineteen  hundred  and  five, 
there  shall  be  paid,  from  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  under 
the  provisions  of  U.  8.  Rev.  Stat,  g  3689,  to 
the  producer  of  sugar,  testing  not  less  than  90 
degrees  by  the  polariscope,  from  beets,  sor- 
ghum, or  sugar  cane  grown  within  the  United 
States,  or  from  maple  sap  produced  within  the 
United  States,  a  bounty  of  2  cents  per  pound; 
and  upon  such  sugar  testing  less  than  90  de- 

§rees  by  the  polariscope,  and  not  less  than  80 
egrees,  a  bounty  of  If  cents  per  pound,  under 
such  rules  and  regulations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe. 

**232.  The  producer  of  said  sugar  to  be 
entitled  to  said  bounty  shall  have  first  filed 
prior  to  Julv  first  of  each  year  with  the  Com- 
missioner of  Internal  Revenue  a  notice  of  the 
place  of  production,  with  a  general  description 
of  the  machinery  and  methods  to  be  employed 
by  him,  with  an  estimate  of  the  amount  of 
sugar  proposed  to  be  produced  in  the  current 
or  next  ensuing  year,  including  the  number 
of  maple  trees  to  be  tapped,  and  an  appliance 
for  a  license  to  so  produce,  to  be  accompanied 
by  a  bond  in  a  penalty,  and  with  sureties  to 
be  approved  by  the  Commissioner  of  Internal 
Revenue,  conditioned  that  he  will  faithfully 
observe  all  rules  and  regulations  that  shall  tie 
prescribed  for  such  manufacture  and  produc- 
tion of  sugar. 

*'233.  The  Commissioner  of  Internal  Revenue, 
upon  ^receiving  the  application  and  bond[429 
hereinbefore  provided  for,  shall  issue  to  the 
applicant  a  license  to  produce  sugar  from  sor- 
ghum, beets,  or  sugar  cane  grown  within  the 
United  States,  or  from  maple  sap  produced 
within  the  United  States  at  the  place  and  time 
with  the  machinery  and  by  the  methods  de- 
scribed in  the  application;  but  said  license 
shall  not  extend  beyond  one  year  from  the 
date  thereof. 

"235.  And  for  the  payment  of  these  boun- 
ties the  Secretary  of  the  Treasury  is  author- 
ized to  draw  warrants  on  the  Treasurer  of  the 
United  States  for  such  sums  as  shall  be  neces- 
sary, which  sums  shall  be  certified  to  him  by 
the  Commissioner  of  Internal  Revenue,  by 
whom  the  bounties  shall  be  disbursed,  and  no 
bounty  shall  be  allowed  or  paid  to  any  person 
licensed  as  aforesaid  in  any  one  year  upon  any 
quantity  of  sugar  less  than  five  hundred 
pounds." 
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Id  1894  Congress  passed  another  act  in  re- 
lation to  the  tari£F,  which  act  was  received  by 
the  President  on  the  15th  of  August,  and  be- 
came a  law  on  the  28th  of  August,  1894.  with- 
out his  approval.  Such  act  is  entitled  "An 
Act  to  Reduce  Taxation,  to  Provide  Revenue 
for  the  Government,  and  for  Other  Purposes." 
(26  Stat,  at  L.  509.  chap.  849.)  Paragraph 
162.  '^Schedule  E,  Sugar,**  p.  531.  reads  as 
follows: 

^'Schedule  E.— Sugar.  182.  That  so  much 
of  the  act  entitled  *Ad  Act  to  Reduce  Reve- 
nue, EqualiaM)  Duties,  and  for  Other  Pur- 
poses,' approved  October  first,  eighteen  hun- 
dred and  ninety,  as  provides  for  and  authorizes 
the  issue  of  licenses  to  produce  sugar,  and  for 
the  payment  oT  a  bounty  to  the  producers  of 
sugar  from  beets,  sor^ihum,  or  sugar  cane 
grown  in  the  United  Slates,  or  from  maple 
•ap  produced  within  the  United  Slates,  be,  and 
the  same  is  hereby,  repealed,  and  hereafter  it 
■hall  be  unlawful  to  issue  any  license  to  pro- 
duce sugar  or  to  pay  any  bounty  for  the  pro- 
duction of  sugar  of  any  kind  under  the  said 
act." 

By  another  act  of  Congress,  approved  March 
8, 1895,  entitled  '*An  Act  Making  Appropria- 
tions for  Sundry  Civil  Expenses  of  the  Gov- 
ernment for  the  Fiscal  Year  Ending  June  80. 
1896.  and  for  Other  Purposes"  (28  Stat,  at  L. 
910.  983,  chap.  189),  Congress  enacted  as 
follows: 

4301  *"Bpunty  on  sugar:  That  there  shall  be 
paid  by  the  Secretary  of  the  Treasury  to  those 
producers  and  manufacturers  of  sugar  in  the 
United  States  from  maple  sap,  beets,  sorghum, 
or  sugar  cane  grown  or  prcNduced  within  the 
Unit^  States  who  complied  with  the  provi- 
lions  of  the  bounty  law  as  contained  in  schedule 
S  of  the  tariff  act  of  October  first,  eighteen 
hundred  and  ninety,  a  bounty  of  2  cents  a 

Sound  on  all  sugars  testing  not  less  than  90 
egrees  by  the  polariscope,  and  \\  cents  per 
pound  on  all  sugars  testing  less  than  90  and 
not  less  than  80  degrees  by  the  polariscope, 
manufactured  and  produced  by  them  previous 
to  the  twenty-eighth  day  of  August,  eighteen 
hundred  and  ninety-four,  and  upon  which  no 
bounty  has  previously  been  paid;  and  for  this 
purpose  (lie  sum  of  $238,289.08  is  hereby  ap- 
propriated, or  so  much  thereof  as  may  be 
necessary. 

"That  there  shall  be  paid  to  those  producers 
who  complied  with  the  provisions  of  the  bounty 
law  as  contained  in  Schedule  £  of  the  tariff 
act  of  October  first,  eighteen  hundred  an<l 
ninety,  by  filing  the  notice  application  for 
license,  and  bond  therein  required,  prior  to 
July  first,  eighteen  hundred  and  ninety-four, 
and  who  would  have  been  entitled  to  receive 
a  license  as  provided  for  in  said  act.  a  bounty 
of  -^  of  a  cent  per  pound  on  the  sugars  actu- 
ally manufactured  and  produced  in  the  United 
States  testing  not  less  than  80  degrees  by  the 
polariscope,  from  beets,  sorghum,  or  sugar 
cane  (irown  or  produced  within  the  United 
States  during  that  part  of  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and 
ninety-five,  comprised  in  ttie  period  com 
mencing  August  twenty -eighth,  eighteen  hun- 
dred and  ninety-four,  and  ending  June 
thirtieth,  eighteen  hundred  and  ninety-five, 
both  days  inclusive;  and  for  this  purpose  the 
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sum  of  $5,000,000.  or  so  much  thereof  as  mav 
be  necessary,  is  hereby  appropriated;  provi«lci 
that  no  bounty  shall  be  paid  to  any  pcrHOQ 
engnged  in  refining  sugars  which  have  been 
imported  into  the  United  States  or  priHiucod 
in  the  United  States,  upon  which  the  l>ouniy 
herein  provided  has  already  been  paid  or  ap- 
plied for. 

♦"The  bounty  herein  authorized  to  ber431 
paid  shall  be  paid  upon  the  presentation  of  such 
proofs  of  manufacture  and  production  as 
shall  be  required  in  each  case  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  and  under 
such  rules  and  regulatious  as  shall  be  pre- 
scribed by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary 
of  the  Trea'^ury. 

"And  for  the  payment  of  such  bounty  the 
Secretary  «>f  the  Treasury  is  authorized  to  draw 
warrants  on  the  Treasury  of  the  United  States 
for  sums  as  shall  be  necessary,  which  sums 
shall  be  certified  to  him  by  the  Commissioner 
of  Internal  Revenue,  by  whom  the  bounty  shall 
be  disbursed,  and  no  bounty  shall  be  allowed  or 
paid  to  any  person  as  aforesaid  upon  any 
quantity  of  sugar  less  than  five  hundred 
pounds." 

Under  the  provisions  of  the  appropriation 
made  in  the  last  above  named  act  of  Congress, 
the  defendant  in  error  in  each  of  the  above 
cases  sues  for  the  money  claimed  by  it  and  him 
for  the  manufacture  of  susrar  under  the  cir- 
cumsances  stated  in  the  petition  in  each  case. 
They  are  test  cases.  The  Realty  Company  is 
one  of  a  class  coming  under  the  terms  of  the 
appropriation  to  those  who  had  manufactured 
a  certain  class  of  suirar  previous  to  the  28th 
day  of  August,  1894,  and  upon  which  no 
bounty  had  previously  been  paid.  The  allega- 
tion in  the  petition  of  the  company  showed  that 
it  had  between  the  1st  day  of  July,  1893.  and 
the  dOth  day  of  June,  1894,  under  the  provisions 
of  the  act  of  1890,  produced  and  mnoufoctured 
at  the  places  stated  the  amount  of  sugar  men- 
tioned in  the  petition,  and  that  it  was  entitled 
to  receive  from  the  defendant  the  bounty 
thereon  mentioned  in  the  act.  which  it  was  al- 
leged amounted  to  the  sum  of  $5,576.97.  Tne 
repeal  of  the  bounty  clause  in  the  act  of  1890 
by  the  act  which  took  effect  on  the  28th  uf 
August,  1894,  and  which  prohibited  the  pay- 
ment of  bounties  thereafter,  prevented  the  com- 
pany from  obtaining  the  money  on  the  warrant 
which  had  been  issued  to  it  prior  to  that  date. 
There  were  comparatively  few  persons  coming 
under  the  class  in  which  the  company  stood, 
and  the  appropriation  made  for  the  payment 
of  that  class  was  a  little  less  than  $25o,000. 

*The  plaintiff  in  the  other  suit,  Mr.  [43^ 
Gay,  is  one  of  a  class  coming  under  the  second 
portion  of  the  act  of  1895.  he  being  amonc  those 
who  complied  with  the  provisions  of  the  t)ounty 
act  as  contained  in  schedule  £  of  the  act  of 
October  1,  1890,  by  duly  filing  notice  of  appli- 
cation for  license  and  bond  as  therein  required, 
and  who  would  have  been  entitled  to  receiye  a 
license  as  provided  for  in  said  act,  and  a 
bounty  of  ^  of  a  cent  per  pound  on  the  sugars 
actually  manufactured  by  him  according  to  the 
provisions  of  such  act  during  that  part  of  the 
fiscal  year  ending  June  30,  1895,  comprised  in 
the  period  commencing  August  28,  lb94.  and 
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endlDf?  June  80,  1895,  both  dntes  inclusiye. 
The  amount  of  bounty  claimed  by  Mr.  Gay  is 
between  |8,000  and  f  9.000,  and  tbe  persons 
forming  ibis  class  aie  quite  numerous,  und  tbe 
appropriatiou  for  ibem  amounted  to  tbe  sum  of 
$5,000,000,  or  so  mucb  thereof  as  might  be 
necessary  to  make  tbe  payments  provided  for 
in  tbe  act. 

Counsel  for  tbe  government  admit  that  the 
plaintiff  in  each  ca&e  has  complied,  with  all  tbe 
terms  and  conditions  of  tbe  act  in  order  to  en- 
title each  to  recover  the  moneys  demanded  in 
ibese  suits  under  the  act  of  lb95,  provided  that 
act  is  constitutional  and  valid.  If  it  be,  tbe 
judgment  in  each  case  must  be  affirmed. 

Tbe  proper  disbursing  officer  of  the  treasury 
refused  to  pay  tbe  warrants  drawn  upon  tbe 
Treasury  in  these  cases  upon  tbe  sole  ground 
that  tbe  act  is  unconstitutional.  He  has  been 
fortified  in  bis  opinion  and  action  by  tbe  views 
expressed  in  tbe  court  of  appeals  of  tbe  Dis- 
trict of  Columbia  in  tbe  case  of  United  states, 
Milei  Piavting  <t  Mfg.  Co.  v.  Carlisie,  5  App. 
D.  C.  138.  That  company,  which  was  a 
Louisiana  corporation  engaged  in  tbe  sugar 
business,  claimed  that  the  repealing  portion  of 
tbe  act  of  Au^st  28,  lt^94,  was  not  effective 
so  as  to  cut  on  tbe  rights  of  persons  who  bad, 
prior  to  its  passage,  procured  licenses  for  the 
fiscal  year  beginning  July  1,  1894,  and  bad  ex- 
pended money  thereunder.  The  company 
therefore  applied  to  the  supreme  court  of  tbe 
District  of  Columbia  for  a  writ  of  mandamus 
against  tbe  Secretary  of  tbe  Treasury  and  the 
4331  Commissioner  *of  Internal  Kevenue  to 
compel  action  on  their  part  under  tbe  act  of 
1890.  Tbe  application  was  resisted  by  tbe  gov- 
ernment upon  several  grounds,  among  others, 
that  tbe  bounty  legislation  of  1890  was  uncon- 
stitutional, l^be  motion  was  denied  upon  all 
the  grounds  set  up  b^  the  government,  includ- 
ing that  of  unconstitutionality.  Mr.  Justice 
Shepard  delivered  the  opinion  of  the  court  and 
Mr.  Justice  Morris  concurred  with  him  upon 
all  points.  Mr.  Chief  Justice  Alvey  expressed 
no  opinion  upon  tbe  constitutional  question 
because  tbe  conclusion  tbHt  Congre&<)  bad 
power  to  repeal  tbe  provision  giving  Qie  bounty 
for  sugar  rendered  it  unnecessary  to  pass  upon 
tbe  constitutionality  of  tbe  original  bounty 
clause. 

It  was  by  reason  of  this  opinion  upon  the 
validity  of  tbe  bounty  legislation  of  1890  that 
tbe  Comptroller  of  toe  Treasury  re  examined 
tbe  rulinffs  which  b.id  been  previously  made  in 
approving  t)ounty  claims  theretofore  presented; 
and  be  bad  concluded  to  and  did  refer  another 
case  involving  this  question,  then  befoie  him, 
to  the  court  of  claims  for  its  decision  in  accord- 
ance with  the  provisions  of  U.  S.  Rev.  8iat. 
g  1068,  but  before  that  case  reached  tbe  court 
of  claims  tbe  present  cases  had  been  com- 
menced and  decided  in  Louisiana. 

Tbe  question  whether  tbe  bounty  provisions 
of  tbe  act  of  1800  were  constitutional  whs  rsised 
in  the  case  of  FiM  v.  Clark,  148  U.  8.  649  [86: 
2941.  Tbe  contention  in  that  case  was  that 
such  provisions  were  unconstitutional,  and  that 
therefore  tbe  whole  tariff  act  of  1890  was  void. 
This  court  decbned  to  decide  the  question  as  to 
tbe  constitutionality  of  those  provisions  be- 
cause, as  tbe  court  lield,  the  rest  of  tbe  act 
would  be  valid  even  if  the  bounty  provision 
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were  void.  The  question  has  been  again  pre- 
sented to  us  in  this  case,  and  been  very  ably 
argued  by  counsel  tK)tb  for  the  government 
and  tbe  defendants  in  error.  The  question  is 
one  of  the  very  gravest  importance.  It  should 
not  be  decided  without  very  mature  investiga- 
tion and  deliberation,  and  only  when  abso- 
lutely necessary  to  the  determination  of  the 
rights  of  the  parties. 

In  the  view  we  take  of  these  cases  the  rights 
of  the  parties  *may  be  passed  upon  and  [434 
tbe  actions  finally  decided  without  our  entering 
upon  a  discussion  as  to  the  validity  of  the 
bounty  legislation  contained  in  the  act  of  1890, 
and  without  deciding  that  question.  For  the 
purpose  of  the  discussion  of  this  case  we  think 
it  unnecessary  to  decide  whether  or  not  such 
legislation  is  beyond  the  power  of  Congress. 
W^  are  of  the  opinion  that  in  either  case  the 
appropriations  of  money  in  tbe  act  of  1895  to 
be  paid  to  certain  manufacturers  and  producers 
of  sugar  who  had  complied  with  tbe  act  of 
1890  were  within  tbe  power  of  Congress  to 
make,  and  were  constitutional  and  valid. 

Without  referring  to  the  first  three  findings 
of  the  court  below  in  regard  to  the  general 
policy  of  this  government  in  relation  to  the 
tariff,  and  confining  our  attention  to  those  facts 
which  are  matters  of  history  and  to  the  acts  of 
Congress  already  referred  to,  and  to  the  facts 
set  forth  in  tbe  petitions  in  the  two  cases  and 
to  the  admissions  of  the  parties  made  for  tbe 
purposes  of  the  trial  of  these  cases,  we  may 
briefly  describe  tbe  condition  of  affairs  existing 
at  the  time  of  the  passage  of  the  appropriation 
act  of  1895. 

The  production  and  manufacture  of  sugar  in 
tbe  southern  and  some  portions  of  the  western 
states  from  sugar  cane  and  from  sorghum  and 
beets  bad  become  at  the  time  of  the  passage  of 
tbe  act  of  1890  an  industry  in  which  Targe 
numbers  of  tbe  citizens  of  this  country  were 
engaged,  and  its  prosecution  Involved  the  use 
of  a  very  large  amount  of  capital.  The  tariff 
theretofore  bad  been  very  high  upon  imported 
sugar  and  the  native  industry  had  thereby 
been  encouraged,  fostered,  and  greatly  in* 
creased.  Tbe  subject  of  how  to  treat  this  in- 
dustry was  under  discussion  in  Congress, 
while  the  tariff  act  of  1890  was  before  it,  and 
it  finally  decided  the  question  bv  enacting 
the  bounty  clause  of  that  act.  Before  that 
time  the  revenue  on  imported  sugar  had 
amounted  to  nearly  $60,000,000  in  one  year. 
To  put  sugar  on  the  free  list  would  reiluce  tbe 
revenue  that  amount,  but  at  the  same  time  it 
might,  as  was  urged  in  Congress,  ruin  the  per- 
sons engaged  in  the  industry  in  this  country. 
So  the  tariff  on  sugar  was  reduced  while  at  the 
same  time  a  bounty  was  placed  upon  its  produc- 
tion *here  of  an  amount  which  it  was  [435 
thought  would  equal  the  protection  the  indus- 
try had  theretofore  enjoyed  under  the  tariff. 
The  act  was  approved  by  the  President  and  no 
question  of  its  validity  was  made  by  any  (tfflcer 
of  the  government  having  any  duties  to  p<'rfnrm 
under  it.  The  bounty  provision  was  by  the 
terms  of  tbe  act  to  remain  in  force  for  fifiem 
years.  The  citizens  who  were  engaged  in  the 
manufacture  of  sugar  prepared  to  comply 
with  the  provisions  of  the  law  under  which 
the  bounty  was  to  be  payable. 

Under  that  act  and  during  its  existence  larflre 
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sums  of  money  were  paid  to  sugar  manufac- 
turers as  a  bounty,  and  all  manufacturers  con- 
tinued to  manufacture  in  reliance  upon  its 
provisions.  During  these  years  no  otHcer  of 
the  government  questioned  the  validity  of  the 
act.  and  the  bounties  earned  under  it  were  paid 
without  objection  or  any  hint  that  objec- 
tion would  thereafter  be  taken  while  the  law 
was  in  force.  This  condition  continued  for 
about  three  years.  In  the  winter,  spring,  and 
summer  of  1894  it  is  matter  of  history  that  the 
discussion  of  the  tariff  act,  which  finally  be- 
came a  law  on  the  28th  of  August  of  that  year, 
was  continually  going  on  in  Congress  and 
through  the  public  prints  of  the  country.  Be- 
fore the  passage  of  the  act  It  was,  of  course, 
wholly  uncertain  as  to  what  its  provisions 
would  be,  including  the  question  of  the 
bounty  for  the  manufacture  of  sugar.  No 
man  could  predict  it.  No  one  could  have 
stated  whether  the  bounty  would  be  taken  off 
entirely  or  materially  reduced,  or  left  as  it 
stood  by  the  act  of  1890.  The  whole  question 
of  tariff  legislation  at  that  time  was  full  of  un- 
certainty. In  the  meantime  the  season  was 
approaching  when  the  manufacturer  of  sugar 
must  decide  what  to  do.  He  was  confronted 
with  the  fact  that  the  act  of  1890  was  still  in 
existence,  and  under  its  provisions  he  must, 
if  he  meant  to  avail  himself  of  the  bounties 
which  might  be  payable  under  the  act,  make 
his  application  for  and  obtain  a  license  prior 
to  July  1  of  that  year.  In  his  application  for 
a  license  he  was  compelled  to  give  a  general 
description  of  the  machinery  and  4he  methods 
to  be  employed  by  him.  with  an  estimate  of  the 
amount  of  sugar  proposed  to  be  produced  in  the 
430]current  year,  and  his  'application  would 
have  to  be  accompanied  by  a  bond,  with  sureties 
to  be  approved  by  theCommissioner  of  Internal 
Revenue,  conditioned  that  he  would  faithfully 
observe  the  rules  and  regulations  that  would 
be  prescribed  for  the  manufacture  and  produc- 
tion of  sugar.  At  the  srime  time,  if  he  made 
application  and  obtained  his  license  and  com- 
menced the  manufacture  of  sugar  under  the 
provisions  of  the  act  of  1890,  he  could  not  be 
certain  that  the  Congress  might  not  strike  out 
altogether  the  provision  for  the  payment  of  any 
bounty  and  he  be  left  in  such  a  condition  that 
he  could  neither  manufacture  with  profit  nor 
abstain  from  manufacturing  without  loss. 
All  this  by  no  fault  of  his;  doing  his  very  best, 
exerting  his  every  energy,  sleeplessly  vigilant 
at  all  points,  it  was  yet  impossible  for  him  to 
decide  what  to  do  in  this  state  of  uncertainty, 
or  to  even  guess  which  would  be  the  road 
least  liable  to  lead  to  great  pecuniary  loss  if 
not  to  ruin.  Already  embarked  in  the  busi 
ness  and  in  this  state  of  uncertainty,  the  man- 
ufacturer finally  concludes  to  go  on  as  if  the 
act  were  to  remain  in  existence,  feeling  prob 
ably  a  firm  reliance  that  the  government  would 
not  treat  its  citizens  unjustly  or  unfairly  by  a 
sudden  repeal  of  the  bounty  law  without  mak- 
ing some  temporary  provision  of  anothei  nature 
by  which  justice  would  be  done  him.  Heap- 
plied  for  a  licence  and  commenced  his  prepa- 
rations, as  the  then  existing  act  of  1890  pro- 
vided that  he  might  do.  Making  his  arrange- 
ments for  the  prospective  year  and  preparing 
for  the  ihanufacture  of  sugar  during  that 
time,  the  manufacturer  is,  subsequently,  con- 
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fronted  by  the  act  of  Congress  taking  effect 
August  28.  1894.  totally  repealing  the  provi- 
sions of  the  act  of  1890  upon  the  subject  of 
bounties  and  prohibiting  from  that  time  the 
payment  thereof.  This  was  the  position  of 
ihe  plaintiff,  Mr.  Gay.  and  of  large  numbers 
of  other  people.  The  Realty  Company  oc- 
cupied a  still  more  unfortunate  position.  That 
company  bad  manufactured  sugar  between 
the  1st  of  July.  1893.  and  the  Ist  of  July,  1894, 
during  the  whole  of  which  period  the  act  of 
1890  was  in  full  force,  and  after  July  1,  1894, 
the  company  obtained  the  warrants,  duly  certi- 
fied and  authenticated  by  the  local  government 
otJQcers  in  Louisiana, *f or  the  payment  of [43 7 
its  claim  to  bounty,  but  before  actual  payment 
from  the  Treasury  of  the  United  States  could 
be  obtained  the  act  of  1894  came  into  existence 
with  its  provision,  directing  that  no  further 
payment  of  bounty  should  thereafter  be  made. 
Of  course,  under  the  circumstances,  as  set 
forth  in  regard  to  the  plaintiffs  in  the  above 
suits,  there  can  be  and  is  no  question  made  as 
to  the  entire  good  faith  of  all  parties,  and  the 
question  presented  to  this  court  is  one  of  con- 
stitutional power  simply. 

This  condition  of  affairs  confronted  the 
Congress  which  passed  the  appropriation  in 
question.  It  is  now  argued  by  counsel  for  the 
government  that  Congress  had  no  valid  power 
to  recognize  these  claims  against  the  United 
States  made  by  the  sugar  manufacturers,  be- 
cause the  provision  in  regard  to  the  payment 
of  bounties  contained  in  the  act  of  1890  is  un- 
constitutional. 

Upon  this  assumption  it  is  said  that  no  claim, 
legal,  moral,  equitable,  or  honorable  can  be 
created  in  favor  of  the  sugar  manufacturer 
and  against  the  government,  and  that  where 
there  is  neither  leeal.  moral,  nor  honorable 
obligation  to  pay.  Congress  has  no  power  to 
appropriate  money. 

In  our  opinion  it  is  not  correct  to  say  that 
no  moral,  equitable,  or  honorable  obligation 
.can  attach  in  favor  of  persons  situated  as  were 
the  defendants  in  error  here,  when  the  act  of 
1895  was  passed.  We  think  obligations  of 
that  nature  may  arise  out  of  such  circum- 
stances. We  regard  the  question  of  the  un- 
constitutionality of  the  bounty  provisions  of 
the  act  of  1890  as  entirely  immaterial  to  the 
discussion  here.  These  parties  did  not  at  that 
time  (when  manufacturing  under  its  provi- 
sions) know  that  the  act  was  unconstitutional; 
they  could  not  be  regarded  as  failing  to  do 
their  whole  duty  because  they  proceeded  with 
the  manufacture  of  sugar  in  reliance  upon 
the  bounty  promised  by  the  government,  under 
an  act  recognized  by  ihe  officers  of  the  gov- 
ernment as  valid,  and  which  they  were  at  all 
times  executing.  But  it  is  said  that  if  the  act 
be  unconstitutional  the  law  imputes  to  these 
parties  at  all  times  a  knowledge  of  its  invalid- 
ity, and  that  it  is  not  rendered  valid  by  acqui- 
escence in  its  provisions  for  any  length  of  time 
*even  by  officers  of  the  government  hold-[438 
ing  the  highest  places  therein  and  who  are 
charged  with  its  execution  and  believe  in  its 
validity.  Being  unconstitutional,  there  never 
was  a  moment,  it  is  stated,  when  there  was 
any  valid  act,  and  therefore  no  equities  can 
arise  in  their  favor  because  of  any  acts  done 
by  them  upon  the  faith  of  the  act.  which  they 
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^ere  bound  to  know  was  wholly  void.  This 
reasoDing  does  not  exactly  fit  the  case.  It  is 
not  a  question  whether  any  strictly  legal  rigbis 
can  arise  out  of  an  unconstitutional  act.  It  Is 
a  question  whether  equitable  considerations 
can  attach  to  a  claim  which,  among  other 
grounds,  is  based  upon  an  act  that  was  sup- 
posed by  all  the  officers  of  the  government  to 
be  valid  and  which  was  repealed  only  when 
the  whole  taxing  act  of  1890  was  subjected  to 
a  careful  and  comprehensive  revision.  There 
are  occasions  when  the  presumption  that  every 
man  knows  the  law  must  be  enforced  for  the 
safety  of  society. itself.  An  individual  on  trial 
for  a  violation  of  the  criminal  law  will  not  be 
heard  to  allege  as  a  defense  that  he  did  not 
know  the  act  of  which  he  was  fruilty  was 
criminal.  But  in  such  a  case  as  this,  knowl- 
edge of  the  invalidity  of  the  law  in  advance  of 
any  authoritative  declaration  to  that  effect  will 
DOt  be  imputed  to  those  who  are  acting  under 
its  provisions,  and  receiving  the  benefits  pro- 
vided by  its  terms.  These  parties  cannot  be 
held  bound,  upon  the  question  of  equitable  or 
moral  consideration,  to  know  what  no  one 
^Ise  actually  knew,  and  what  no  one  could 
know  prior  to  the  determination,  by  some 
Judicial  tribunal ,  that  the  law  was  unconsti- 
tutional. Although  it  should  finally  turn  out 
that  the  law  is  invalid,  and  is  so  pronounced, 
yet  during  all  the  time  of  its  operation,  as 
has  been  stated,  all  the  officers  of  the  govern- 
ment united  in  treating  it  as  a  valid  act.  No 
court  had  determined  to  the  contrary.  It  was 
m  question  at  least  admitting  of  argument. 
Under  such  circumstances  can  it  be  said  that 
the  plaintiffs  in  these  suits  and  persons  situ- 
ated like  them  were  bound  to  know  this  law 
was  and  would  be  pronounced  unconstitu- 
tional, and  that  no  rights  could  be  acquired 
under  it,  and  that  they  would  not  be  Justified 
in  proceeding  to  manufacture  sugar  according 
4^39]to  its  provisions?  Could  no  equities  *be 
built  up  in  their  behalf  (which  the  government 
might  subsequently  recognize)  founded  upon 
the  belief  that  the  act  was  valid,  and  upon  the 
action  of  the  officers  of  the  government  under 
it.  because  it  was,  or  subsequently  might  be 
pronounced  to  be.  unconstitutional? 

We  are  of  the  opinion  that  the  parties,  .situ- 
ated as  were  the  plaintiffs  in  these  actions, 
acquired  claims  upon  the  government  of  an 
equitable,  moral,  or  honorary  nature.  Could 
Congress  legally  recognize  and  pay  them  al- 
though the  act  of  1890  as  to  its  bounty  provi- 
sions might  be  unconstitutional?  It  is  true 
that  in  general  an  unconstitutional  act  of  Con- 
f^esn  is  the  same  as  if  there  were  no  act.  That 
is  regarding  it  in  its  purely  legal  aspect.  Being 
in  violation  of  the  Constitution,  that  instru- 
ment  must  goYsm,  and  no  one  can  base  any 
legal  claim  as  arisinflr  out  of  such  an  act.  That 
is  a  very  different  prfnciple,  however,  from  that 
which  we  think  governs  in  this  case.  The 
persons  for  whose  benefit  the  appropriation 
contained  in  the  act  of  1895  was  made  are  not. 
in  the  view  we  take,  asserting  the  existence  of 
a  legal  and  valid  debt,  against  the  United 
States  which  is  at  the  same  time  based  upon 
an  unconstitutional  act  of  Congress.  No  such 
Inconsistent  and  illogical  position  is  taken. 
They  are  asserting  that  by  reason  of  the  occur- 
rences which  took  place  before  the  appropria- 
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tion,  among  which  was  the  passage  of  the  act 
of  1890,  (hey  were  so  placed  before  Congress, 
as  to  authorize  that  body  to  recognize  the 
equities  of  the  situation,  and  to  pay  their 
claims  which,  while  they  were  not  of  a  legal 
character,  were  nevertheless  of  so  meritorious 
and  equitable  a  nature  as  to  authorize  the 
nation  through  its  Congress  to  appropriate 
money  to  pay  them. 

It  is  also  true  that  it  does  not  appear  from 
the  terms  of  the  act  of  appropriation  that  the 
parties  for  whose  benefit  it  is  made  had  com- 
menced the  business  of  sugar  manufacturing 
or  enlarged  their  previous  manufacture  of 
sugar  by  reason  of  the  bounties  provided  under 
the  act  of  1890.  That  was  not  necessary. 
There  was  enough  in  the  circumstances  which 
are  before  this  court  and  which  have  been  al« 
readv  in  part  detailed  to  make  it  a  question  for 
the  decision  of  Congress,  'whether  upon [440 
the  whole  the  persons  so  situated  were  equita- 
bly entitled  to  its  consideration  and  to  |to 
appropriation  asked  for.  If  Congr^M  pos- 
sessed the  power  in  any  event  Ut  recognize 
equities  of  such  a  naturjo^we  thiuk  it  had 
enough  in  the  case  before  it  to  uphold  a  favor- 
able decision  thereof.  It  is  unnecessary  to 
hold  here  that  Congress  has  power  to  appro- 
priate the  public  money  in  the  treasury  to  any 
purpose  whatever  which  it  may  choose  to  say 
is  in  payment  of  a  debt  or  for  purposes  of  the 
general  welfare.  A  decision  of  that  question 
mav  be  postponed  until  it  arises. 

Inhere  was  enough  in  the  case  as  presented 
to  Congress  upon  which  to  base  the  assertion 
that  there  was  a  moral  and  honorable  claim 
upon  the  public  treasury  which  that  body  had 
the  constitutional  rl^ht  to  recognize  and  pay. 

Under  the  provisions  of  the  Constitution 
(art.  1,  §  8).  Congress  has  power  to  lay  and 
collect  taxes,  etc.,  ''to  pay  the  debts'*  of  the 
United  States.  Having  power  to  raise  monev 
for  that  purpose,  it  of  course  follows  tha,t  it 
has  power  when  the  money  is  raised  to  appro- 
priate It  to  the  same  object.  What  are  the 
debts  of  the  United  States  within  the  meaning 
of  this  constitutional  provision?  It  is  con- 
ceded, and  indeed  it  cannot  be  questioned,  that 
the  debts  are  not  limited  to  those  which  are 
evidenced  by  some  written  obligation  or  to 
those  which  are  otherwise  of'  a  strictly  legal 
character.  The  term  "debts"  includes  those 
debts  or  claims  which  rest  upon  a  merely 
equitable  or  honorary  obligation,  and  whicn 
would  not  be  recoverable  in  a  court  of  law  if 
existing  against  an  individual.  The  nation, 
speaking  broadly,  owes  a  "debt"  to  an  indi- 
vidual when  his  claim  grows  out  of  general 
principles  of  right  and  justice;  when,  in  other 
words,  it  is  based  upon  considerations  of  a 
moral  or  merely  honorary  nature,  such  as  are 
binding  on  the  conscience  or  the  honor  of  an 
individual,  although  the  debt  could  obtain  no 
recognition  in  a  court  of  law.  The  power  of 
Congress  extends  at  least  as  far  as  the  recog- 
nition and  payment  of  claims  against  the  gov- 
ernment which  are  thus  founded.  To  no  other 
branch  of  the  government  than  Congress  could 
any  application  be  successfully  made  on  the 
part  of  the  owners  of  such  claims  or  debts  for 
*tbe  payment  thereof.  Their  recognition  [441 
depends  solely  upon  Congress,  and  whether  it 
will  recognize  claims  thus  founded  must  be 
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left  to  the  discretioD  of  that  body.  Payments 
to  individuals,  not  of  right  or  of  a  mert^Iy  legal 
claim,  but  payments  in  the  nature  of  a  graui- 
ityi  yet  having  some  feature  of  moral  obliga 
tion  to  support  them,  have  been  made  by  the 
government  by  virtue  of  acts  of  Congress,  ap- 
propriating the  public  money,  ever  since  it« 
foundation.  Some  of  the  acts  were  based 
upon  considerations  of  pure  charity.  A 
long  list  of  acts  directing  payments  of  the 
above  general  character  is  appended  to  the 
brief  ot  one  of  the  counsel  for  the  defendants 
in  error.  The  acts  are  referred  to,  not  for  the 
purpose  of  asserting  their  validity  in  all  cases, 
but  as  evidence  of  what  has  been  the  practice 
of  Congress  since  the  adoption  of  the  Consii 
tutioo.  See  also,  among  other  cases  in  this 
court,  Emerfon  v.  Hall,  38  U.  S.  13  Pet.  409 
10:  2231;  UniUd  States  v.  P,ice,  116  U.  S.  43 
*29:  5411;  WUUams  v.  Heard,  140  U.  8.  529 
85:  550].  The  last-cited  case  arose  under  an 
act  of  Congress  in  relation  to  the  Alabama 
claims. 

The  claims  presented  on  the  part  of  the 
United  States  against  Great  Britain,  arising 
out  of  the  depredations  committed  by  tbe 
Confederate  vessel  Alabama  and  other  de- 
aignated  Confederate  vessels,  which  had  sailed 
from  British  porta,  upon  the  commerce  and 
navy  of  the  United  States  during  the  war  of 
the  rebellion,  were  by  the  treaty  of  Washing- 
ton, concluded  May  8, 1871,  between  the  United 
States  and  Great  Britain,  submitted  to  a  tri- 
bunal of  arbitration  called  to  meet  at  Geneva, 
in  Switzerland.  Certain  indirect  claims  or 
war  risks,  as  they  were  sometimes  called,  were 
included  by  this  government  in  its  claims 
against  Great  Britam  and  were  presented  to 
the  tribunal  above  named.  Great  Britain  ob 
jected  to  the  submission  of  those  claims  on  the 
ground  that  their  consideration  was  not  in- 
cluded in  the  purview  of  the  treaty.  This 
matter  was  the  subject  of  some  difference  of 
opinion  among  tbe  representatives  of  the  re- 
spective governments,  and  they  were  not  able 
to  agree  upon  the  subject,  when  the  arbitra- 
tors, without  expressing  any  opinion  upon  the 
point  of  differenceas  to  the  interpretation  of  the 
treaty.  state<l  that  these  indirect  or  war  claims 
did  not  constitute,  upon  principles  of  interna- 
^t42]  tional  *iaw  applicable  to  such  cases,  a 
foundation  for  an  Hward  of  compensation  or 
computation  of  damatzes  between  the  nations, 
and  should,  upon  such  principles,  be  wholly 
excluded  from  all  consideration  of  the  tribunal 
Id  making  its  award,  even  if  there  were  no 
disagreement  between  the  two  governmeb^  as 
to  the  comoeicncy  of  the  tribunal  to  decide 
them.  This  declaration  was  accepted  by  the 
President,  and  thone  claims  were  not  insisiefi 
upon  Ixfore  the  tribunal  and  were  not  taken 
into  consideration  in  making  the  award.  Thus 
it  is  seen  that  there  were  no  legal  claims  of  the 
holders  of  those  war  risks  u|>on  the  govern- 
ment for  the  payment  to  them  of  any  sum 
whatever.  The  award  made  by  the  tribunal 
which  was  paid  to  the  United  States  by  Great 
Britain  was  held  to  have  been  made  to  the 
United  States  as  a  nation  {United  States  v. 
Weld,  127  U.  S.  51  [32:  62]),  and  the  fund 
itself  came  into  the  treasury  as  any  public 
moneys  of  the  country. 

By 'the  act  of  June  5,  1882  (22  Stat,  at  L.  98. 

££0 


chap.  195),  the  court  of  commissioners  of 
Alabama  claims  was  reestablished,  and  the 
duly  was  imposed  upon  it  to  receive  and  ex- 
amine claims  which  mi^ht  be  presented, 
putting  them  into  classes,  the  second  of  which 
was  *'for  the  payment  of  premiums  for  war 
risks,  whether  paiil  to  corporations.  ag«nts,  or 
individuals  for  ilie  sailing  of  aii^  Confcderaie 
cruiser.*'  Tbe  Hoards  were  owners  of  claims 
for  "war  risks,"  and  Congress  finally  appro- 
priated money  to  pay  a  portion  of  them.  Con- 
gress thus  recognized  as  proper  to  l)e  paid  a 
class  of  claims  which  had  not  bee.  >aken  into 
consideration  by  the  Geneva  tri>)unai,  but 
which  had  been  decided  by  that  tribunal  to 
have  no  basis  in  international  law.  It  is  a  case 
therefore  of  the  recognition  by  Congress  of 
what  is  regarded  as  an  equitable  claim  on  the 
part  of  the  owners  of  these  "war  risks"  lo  be 
paid  some  portion  of  their  claims,  and  the 
validity  of  the  appropriation  was  never  ques- 
tioned. 

Among  the  latest  examples  of  payments  that 
are  not  of  right  or  of  any  legal  claim,  but 
which  are  in  the  nature  of  agra'uity  depending 
upon  equitable  considerations,  are  the  cases 
just  decide<i  by  this  court  of  Bfagge  v.  Baleh, 
Brooks  y.^Codman,  and  Foote  v.  WomafiH[^^xi 
Board  of  MissioTis^  reported  as  one  case  in  163 
U.  S.  439  [40:  1032].  The  claims  in  those 
cases  are  what  have  been  known  as  the  French 
spoliation  claims,  being  based  upon  depreda- 
tions of  French  cruisers  upon  our  commerce 
prior  to  July,  1801.  An  appropriation  for 
their  payment  was  made  by  Congress  in  1891 
upon  the  conditions  and  to  the  class  of  persons 
named  in  the  act.  Questions  arose  as  to  tlie 
proper  interpretation  of  the  act  and  as  to  the 
character  of  the  payments  provided  for  therein. 
This  court  held  the  payments  were  purposely 
brought  by  Congress  within  the  category  of 
payments  that  are  not  of  right,  but  which  are 
in  the  nature  of  a  gratuity  and  as  an  act  of 
grace,  though  founded  upon  a  prior  nu»ral  or 
honorable  obligation  to  pay  to  some  one  who 
might  be  said  in  some  way  to  represent  the 
original  sufferers.  No  question  of  the  power 
of  Congress  to  iliake  such  appropriation  was 
raised  by  any  one. 

The  power  to  provide  for  claims  upon  the 
state  founded  in  equity  and  justice  has  also 
been  recognized  as  existing  in  tbestate  govern- 
ments. For  example,  in  Guilford  v.  Cfunango 
County  Supers.  13  N.  Y.  143,  it  was  held  by 
the  New  York  court  of  appeals  that  the  legis- 
lature was  not  confined  in  its  appropriation  of 
public  moneys  to  sums  to  be  raised  by  taxation 
in  favor  of  individuals  to  casts  in  which  legal 
demands  existed  against  the  state,  but  that  it 
could  recognize  claims  founded  in  equity  and 
justice  in  the  largest  sense  of  these  terms  or  in 
gratitude  or  in  charity. 

Of  course,  the  difference  between  the  powers 
of  the  state  legislatures  and  that  of  the  Con- 
gress of  the  United  States  is  not  lost  sight  of. 
but  it  is  believed  that  in  relation  to  tbe  power 
to  recognize  and  to  pay  obligations  resting  only 
upon  moral  considerations  or  upon  the  ueneral 
principles  of  right  and  justice,  the  Federal 
Congress  stands  upon  a  level  with  the  state 
legislature. 

In  truth,  the  general  proposition  that  Con- 
gress can  direct  the  payment  of  debts  which 
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have  only  a  stroDg  moral  and  hoDorabie  obliga-  f erred  by  those  laws,  has  oot  such  an  estate  in 
lion  for  their  support  is  not,  as  we  UDderstand  ^^^  property  as  will  sustain  a  claim  by  his  widow 
it,  denied  by  the  learned  counsel  for  the  United  '^^  dower  therein  as  ajrainst  his  grantee. 
8tateJ»:  but  it  is  claimed  that  in  these  cases  no  *•  Tbe  interest  in  a  mininflr  claim,  prior  to  the 
444]  foundation  whatever  is  laid  'f or  iU  paymentof  any  money  for  the  jrranting  of  a  pat- 
application,  because  the  claim  arises  out  of  the  f  °*^  ^^'  f  ^'^  *«°^*  ^  nothing  more  than  a  right  to 

unconstitutional  provisions  of  the  act  giving  !^L^Hn!!^  I.X^n?"«''f«ihl*^^^^^ 

iwv..«i<<»   tn  iQon      r*  t»  «».»<^<.o:ki»   it  ;z^  ^^lA  conditions  subsequent,  a  failure  to  fulfil  which 

bounii«i  in  1890.     It  is  impossible,  it  is  said,  forfeits  the  locator^s  interest  in  the  claim:  and 

to  build  even  an  equity  out  of  an  act  of  Con-  by  the  terms  of  the  Federal  statute  there  is  no 

greas  which  is  utterly  void ;  that  as  the  original  grant  of  any  right  to  the  wife. 

act  offering  and  paving  bounties  was  void,  it  |.^     qoa  t 

cannot  become  legal  to  pay  them  because  of  ^^^'  ^^'1 

•ny  alleged  equities  of  those  who  would  suffer  Argued  April  15,  16,  1896.    Decided  May  25, 

from  their  sudden  discontinuance  as  set  forth  1896. 

in  these  cases.    For  the  reasons  already  given 

we  do  not  think,  under  the  circumstances  sur-  FN  ERROR  to  the    United    States    Circuit 

foundling  these  cases,  that  the  validity  of  the  1  Court  of  Appeals  for  the  Ninth  Circuit,  to 

•ct  of  lb95  can  be  questioned  successfully.  review  a  judgment  of  that  court  affirming  a 

In  regard  to  the  question  whether  the  facts  judgment  of  the  United  Slates  Circuit  Court 

existing  in  anv  given  case  bring  it  within  the  for  the  District  of  Montana,  in  favor  of  the  de 

description  of  that  class  of  claims  which  Con-  fendant.  the  Elkhorn  Mining  Company,  in  an 

gresacan  and  ought  to  recognize  as  founded  action  brought  by  Mary  A.  Black,  plafntilT.to 

upon  equitable  and  moral  considerations  and  recover  dower  in  a  mining  claim.    Affirmed. 

irrounded  upon  principles  of  right  and  justice.  See  same  case  below,  7  U.  8.  App.  893. 

we  think  that  generally  such  question  must  in  Mensn.   Thomas  H.   Carter,   Robert  B, 

its  nature  be  one  for  Congress  to  decide  for  Smith,  and  Robert  L,  Word  for  plaintiff  in 

Itself.     Its  decision  recognizing  such  a  claim  error. 

and  appropriating  money  for  its  payment  can  M^strs,  W.  E.  Cnllen  and  J,  K.  Toole  for 

rarely,  if  ever,  be  the  subject  of  review  by  the  defendant  in  error. 
Judicial  branch  of  ^he  government.    Upon  the 

general  principle,  therefore,  that  the  govern-  Mr.  Justice  Peckham  delivered  the  opre ion 

men t  of  the  United  States  through  Congress  of  the  court: 

has  the  right  to  pay  the  debts  of  the  United  This  is  a  writ  of  error  to  the  circuit  court 

Slates,  and  that  the  claims  in  these  cases  are  of  of  appeals  for  the  ninth  circuit.    The  action 

a  nature  which  that  body  might  rightfully  de-  was  brought  by  the  plaintiff  in  error  for  the 

cide  to  constitute  a  debt  payable  by  the  United  purpose  of  recovering  dower  in  a  mining  claim 

States    upon    considerations   of   justice  and  in  Montana,  a  fractional  interest  in  which  was 

honor,  we  think  the  act  of  Congress  making  owned  by  her  husband  during  coverture.    The 

appropriations  for  the  payment  of  such  claims  question  is  whether  a  mere  locator  of  a  mining 

waa  valid  without  reference  to  the  question  of  claim  in  the  slate  of  Montana  and  under  the 

the  validity  or  invalidity  of  the  original  act  ]aws  of  the  United   States,  and  having  only 

providing  for  the  payment    of  bounties  to  the  possessory  rights  conferred  by  those  laws, 

manufacturers  of  sugar,  as  contained  in  the  has  such  an  estate  in  the  properly  as  will  sua- 

tariff  act  of  1890.     The  judgments  in  these  tain  a  claim  for  dower  therein.     The  claim  is 

cases  are  right,  irrespective  of  how  that  ques-  made  by  the  plaintiff,  as  widow,  under  the 

tion  might  be  decided,  or  of  any  conclusion  gtatute  of  Montana  relating  to  dower  (1  Mont, 

that  might  be  reached  upon  other  questions  Laws  1876,  chap.  63).  which  reads  as  follows: 

tugffeated  at  the  bar.  '^A  widow  shall  be  entitled  to  a  third  part. of 

ThejvdgmentM  are  tJurefore  affirmed,  all  lands  whereof  her  husband  was  seised' of 

«Ti_,      J.J                               t_  an  estate  of  inheritance  at  any  time  during  th« 

Mr.  Justice  White  did  not  sit  in  nor  take  marriage,  unless  the  same  shall  have  been  re- 

any  pari  in  the  decision  of  these  cases.  linquished  in  legal  form.     Equitable  estates 

shall  be  subject  to  a  widow's  dower,  and  all 
real  estate  of  everydescription  contracted  forby 

\TAT?v    A     T>r  Aotr             •  the  husband  during  his  *iifetime,lhetitle[44o 

MARY  A.  BLACK,  Plff,  in  Err,,  to  which  may  be  completed  after  his  decease." 

^-  Another  statute  of  Montana  provides  that  '*the 

EJ.EHOim    MINING    COMPANY,    Lira-  word  Hand*  or  'lands'  and  the  words  'real  e»- 

ited.  tate'  shall  be  construed  to  include  lands,  tene- 

„     „  ^  ^  ments.  and  hereditaments,  and  all  rights  there- 

(See  8.  C.  Reporter's  cd.  445-432.)  ^o  and  all  interests  therein."    Mont.  Comp. 

Iknoer  in  mining  claim— interest  in  mining  ^^J**  P*  ^^®'  §  ^^-           j  ,    ..       .  . 

claim.  ^^^  ^^^  ^^  commenced  in  the  state  court 

and  was  subsequently  removed,  on  the  peti- 

1.    A  mere  locator  of  a  mlninir  claim  In  the  state  ^^^^  of  the  defendant,   to  the    United  States 

of  Montana  and  under  the  laws  of  the  United  circuit  court  for  the  district  of  Montana.     The 

Sutes,  and  having  only  the  possessory  riffhts  con-  facts  upon  which  the  question  arises  appear 


f(arm.—As  to  in  what,  lands  widow  is  dowable; 
uihat  seiHn  of  husband  is  necessaru  to  confer  the 
ri0M,-aee  note  to  Mayburry  v.  Brien,  10:  64A. 

As  to  dower^  how  tnirred,  see  note  to  Barrett  v. 
FsUinff,»:fiOSb 

161  D.  &  ttX 


As  to  ownership  of  mines:  United  States  statute  as 
to:  right  of  support  of  <ur/ace,— see  note  to  United 
States  V.  Castlllero,  17:  44a. 
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In  the  pleadings  and  the  question  was  raised 
by  demurrer. 

The  plaintiff  is  the  widow  of  one  Leander 
W.  Black,  who  died  intestate  in  July,  1881. 
During  his  lifetime,  and  while  the  p!aintiff 
was  h&  wife,  Black  owned  an  undivided  two 
fifths  of  a  certain  raining  olaim  situate  in  the 
then  territory  of  Montana,  called  the  A.  M. 
Holler  quartz  lode.  On  the  7th  of  March, 
1879,  Black  sold  and  conveyed  his  interest  in 
this  claim  to  one  Burton,  who  took  possession 
thereof,  but  the  plaintiff  did  not  join  in  that 
conveyance.  The  interest  conveyed  by  him 
to  Burton  subsequently  passed  by  various 
mesne  conveyances  to  theaefendant  in  error. 
On  the  29ih  of  October,  1883,  an  application 
was  made  to  the  proper  United  States  land 
office  by  the  immediate  predecessor  in  interest 
of  the  aefendant  in  error  to  enter  the  claim  for 
patent,  and  such  proceedings  were  had  In  the 
matter  of  the  application  that  on  the  19th  of 
November,  1880,  a  patent  therefor  was  issued 
by  the  United  States  to  the  applicant  covering 
the  whole  interest  in  the  mining  claim.  No 
protest  or  adverse  claim  or  objection  of  any 
character  was  made  or  filed  by  the  plaintiff 
in  error  at  any  stage  of  such  proceedings  in 
the  land  department.  Upon  these  facts  the 
circuit  court  held:  That  the  plaintiff  had  a 
contingent  dower  interest  in  the  mining  claim, 
under  the  Montana  Statute,  although  none  in 
the  interest  the  United  States  retained  in 
such  mining  lands  prior  to  the  locator  becom- 
ing entitled  to  a  patent  therefor:  but  that  by 
the  granting  of  a  patent  by  the  United  States 
to  the  defendant's  predecessor,  the  estate  or 
interest  in  the  lands  called  a  mining  claim 
ceased  to  exist  and  the  title  to  the  whole  land 
447]pa8sed  to  the*pateutee;  the  mining  claim 
became  merged  in  the  paramount  title  and  per- 
ished, and  no  estate  was  in  the  defendant  out 
of  which  plaintiff  could  ask  to  have  dower 
assigned. 

Upon  writ  of  error  sued  out  by  the  plaintiff 
to  review  the  judgment  rendered  against  her 
by  the  circuit  court,  the  case  was  argued  be- 
fore the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  where  the  judgment  was 
affirmed.  That  court  held  that  the  locator, 
before  he  made  any  application  to  purchase  or 
paid  any  of  the  purchase  money,  had  no  such 
estate  in  the  mining  claim  or  against  the  gov- 
eminent  or  its  grantee,  as  that  a  ri^ht  of  dower 
could  be  founded  thereon  by  virtue  of  any 
state  legislation,  and  it  therefore  affirmed  the 
Judgment  of  the  circuit  court.  7  U.  S.  App. 
898.  The  plaintiff  brings  the  case  here  for  a 
review  of  the  judgment  against  her  in  the 
court  of  appeals. 

The  two  courts,  while  not  precisely  harmo- 
nious in  their  views  as  to  the  principles  upon 
which  the  judgment  should  be  rested,  yet 
agreed  in  the  result  that  the  plaintiff  was  not 
entitled  to  dower.  It  was  stated  on  the  argu- 
ment here  that  there  is  no  decision  of  the  su- 
preme court  of  the  state  of  Montana  constru- 
ing the  state  statute  on  the  subject  of  dower, 
■o  far  as  regards  this  question. 

The  first  question  that  presents  itself  is. 
What  is  the  character  of  the  interest  which  a 
locator  has  in  a  mining  claim  under  the  Re- 
Tised  Statutes  of  the  United  States,  and  prior 
to  the  time  that  he  has  made  any  application 


to  purchase  or  paid  .any  of  the  purchase  money, 
and  where  no  patent  has  been  issued  to  him^ 
for  the  land?  Also,  what  interest  does  he  con- 
vey by  a  conveyance  purporting  to  convey  it 
all,  but  in  which  his  wife  does  not  join? 

The  Revised  Statutes  provide  that: 

**S3c.  2818.  In  all  cases  land  valu(ible  for 
minerals  shall  be  reserved  from  sale,  except 
as  otherwise  expressly  directe<i  by  law. 

*'Sec.  2819.  All  valuable  mineral  deposits  in 
lands  belonging  to  the  United  Slates,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  tr> 
be  free  and  open  to  exploration  and  purchase, 
and  the  lands  in  whlcli  they  are  found  to  oc- 
cupation and  purchase  by  citizens  of  the 
United  State«." 

♦Section  2320  states  the  conditions  gov-[448- 
eruing  mining  claims  already  located  as  to 
length,  etc.,  and  also  to  those  located  after  the 
10th  of  May,  1872.  But  it  is  provided  that  "no 
location  of  a  mining  claim  shall  be  made  until 
the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located.*' 

Section  2322  gives  to  locators  of  all  mining 
claims  and  their  heirs  and  assigns,  as  stated 
therein,  'Hhe  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies'  as  de- 
scribed in  said  statute. 

It  does  not  by  its  terms  grant  any  right  to 
the  wife  of  the  locator  either  present  or  con- 
tingent. Being  the  owner  of  the  lands,  the 
government  could  of  course  impose  its  own 
terms  upon  which  to  grant  any  right,  whether 
of  possession  or  of  purchase. 

By  §  2324  certain  conditions  are  imposed 
upon  locators,  upon  a  failure  to  comply  with 
which  the  claim  is  rendered  open  to  a  reloca- 
tion the  same  as  if  never  before  located.  One 
of  the  conditions  is  the  following:  **0n  each 
claim  located  after  the  10th  day  of  May.  Iij72, 
and  until  a  patent  has  been  issued  therefor, 
not  less  than  $100  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each 
year."  The  section  also  contains  a  provision 
that  *'upon  the  failure  of  any  one  of  several 
co-owners  to  contribute  his  proportion  of  the 
expenditures  required  hereby,  the  co-owners 
who  have  performed  the  labor  or  made  the 
improvements  may,  at  the  expiration  of  the 
year,  give  such  delinquent  co  owner  personal 
notice  in  writing  or  notice  by  publication  in 
the  newspaper  published  nearest  the  claim, 
for  at  least  once  a  week  for  ninety  days,  and 
if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing  or  by  publication  such  de- 
linquent should  fail  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this 
section,  his  interest  in  the  claim  shall  become 
the  property  of  his  co-owners  who  have  made 
the  required  expenditure." 

A  patent  can  be  obtained  under  §  2325,  which 
'provides  generally  for  the  filing  of  an  [449 
application,  under  oath,  for  such  patent  with 
the  register  of  the  proper  land  office,  and  also 
for  the  publication  of  that  application,  and  if  no 
adverse  claim  is  filed  with  the  register  within 
the  period  stated  by  the  statute,  it  is  to  be  as- 
sumed that  the  applicant  is  entitled  to  a  patent 
upon  the  terms  therein  mentioned:  and  it  is 
then  provided  in  the  section  that  ''thereafter  no 
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objection  from  third  parties  to  the  issuance  of 
a  pateot  shall  be  beard,  except  it  be  sbowu 
that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter." 

Section  2326  provides  for  the  course  to  be 
pursued  in  case  an  adverse  claim  is  filed,  and 
for  the  issuing  of  a  patent  after  a  decision  by  a 
court  of  competent  jurisdiction  of  the  question 
as  to  which  of  the  parties  is  entitled  thereto. 
Perego  v.  Dodge,  168  U.  S.  160  \anu,  113]. 

It  has  been  held  that  this  character  of  inter- 
est thus  outlined  is  property,  and  it  is  recog- 
nized as  such  in  those  states  of  the  west  \vhose 
inhabitants  are  interested  in  mines.  These 
daims  are  subjects  of  bargain  and  sale,  and 
constitute,  as  it  is  said,  very  largely  the  wealth 
of  the  Pacific  coast  states;  and  the  right  to  sell, 
transfer,  mortgage,  and  inherit  them  is  recog- 
nized by  the  courts.  ForhtB  v.  Gracey,  94 
U.  S.  762-766  [24:  313,  8141;  Bdk  v.  Meagher, 
104  U.  8.  279.  283  [26:  785,  787];  Manuel  v. 
Wulff.  152  U.  S.  505,  510  [88:  532,  534]. 

Mr.  Justice  Miller,  in  the  course  of  his 
opinion  In  Forbes  v.  Gracey,  supra,  stated: 
*'It  is  very  true  tliat  CoDcrress  has  by  statutes 
permitted  individuals  to  dig  out  and  convert  to 
their  own  use  the  ores  containing  the  precious 
metals  which  are  found  in  the  lands  belonging 
to  the  government,  without  exacting  or  re 
ceiving  any  compensation  for  those  ores  and 
without  requiring  the  miner  to  buy  or  pay  for 
the  land.  It  has  gone  further,  and  recognized 
the  possessory  rights  of  these  miners,  as  as- 
serted among  themselves  by  rules,  which  have 
become  laws  of  the  mining  districts  as  regards 
mining  claims,  hut  in  doing  Viis  it  has  not 
parted  leith  the  title  to  the  land  except  in  eases 
ttfiere  the  land  has  been  sold  in  accordance  with 
the  provisions  of  the  law  upon  that  subject.** 
4150]  *The  interest  in  a  mining  claim,  prior  to 
the  payment  of  any  money  for  the  granting  of 
a  patent  for  the  land,  is  nothing  more  than  a 
right  to  the  exclusive  possession  of  the  land 
tased  upon  conditions  subsequent,  a  failure  to 
fulfil  which  forfeits  the  locator's  interest  in  the 
claim.  We  do  not  think  that  under  the  Fed- 
eral statute  the  locator  takes  such  an  estate  in 
the  claim  that  dower  attaches  to  it. 

To  sum  up  as  to  the  character  of  the  right 
which  is  granted  by  the  United  States  to  a  lo- 
cator, we  find:  (1)  That  no  written  instru- 
ment is  necessary  to  create  it.  Locating  upon 
the  land  and  continuing  yearly  to  do  the  work 
provided  for  by  the  statute  gives  to  and  con- 
tinues in  the  locator  the  right  of  possession  as 
stated  in  the  statute.  (2)  This  right,  condi- 
tional in  its  character,  may  be  forfeited  by  the 
failure  of  the  locator  to  do  the  necessary 
amount  of  work,  or  if,  being  one  among  several 
locators,  he  neglects  to  pay  his  share  for  the 
work  which  has  been  done  bv  his  co-owners, 
his  right  and  interest  in  the  claim  may  be  for- 
feited to  such  CO  owners  under  the  provisions 
of  the  statute.  (3)  His  interest  in  the  claim 
may  also  be  forfeited  by  his  abandonment,  with 
an  intention  to  renounce  his  right  of  posses- 
sion. It  cannot  be  doubted  that  an  actual  aban- 
donment of  possession  by  a  locator  of  a  mining 
claim,  such  as  would  w6rk  an  abandonment 
of  any  other  easement,  would  terminate  all  the 
right  of  possession  which  the  locator  then  had. 

An  easement  in  real  estate  ma^  be  abandoned 
without  any  writing  to  that  effect  and  by  any 

168  U.S. 


'  act  evincing  an  intention  to  give  up  and  re- 
;  nounce  the  same.  Snellv.  l2vitt,  HON.  Y. 
i  595,  and  cases  cited  at  page  603  of  opinion  of 
Earl.  J.[l  L.  R.  A.  414];  WhiUv,  Manhattan. 
R  Co.  139  N.  Y.  19.  If  the  locator  remained  in 
posse6i>ion  and  failed  to  do  the  work  provided 
for  by  statute  his  interest  would  terminate,  and 
it  appears  to  be  equally  plain  that  if  he  actually 
abtindoDed  the  possession,  giving  up  all  claim 
to  it,  and  left  the  land,  that  all  the  right  pro- 
vided by  the  statute  would  terminate  under 
such  circumstances.  If  he  convey  to  another 
a  right  which  may  be  thus  lost,  that  convey- 
ance would  seem  to  be  equivalent  to  an  aban- 
donment by  him  of  all  rights  under  the  statute. 
What  *could  be  better  evidence  of  an  in-[461 
tention  to  abandon  than  an  actual  conveyance 
of  his  right  to  another,  ceasing  to  do  any  work 
thereon,  and  the  giving  up  of  his  possession  in 
accordance  with  his  conveyance.  The  aban- 
donment by  simply  leaving  the  land  is  no  more 
etficacious  than  conveying  his  rights  and  alsa 
leaving  possession  without  anv  intention  of  re- 
turninir.  His  simple  abandonment  would 
leave  no  right  remaining  in  his  wife  to  claim 
dower  upon  his  death  in  the  interest  thus  aban- 
doned. If  he  add  a  conveyance  as  a  clearer 
evidence  of  abandonment,  her  alleged  right  to 
dower  is  not  strengthened. 

By  the  terms  of  the  statute  there  is  no  grant 
of  any  right  to  the  wife.  It  is  granted  to  the 
locator  and  to  his  heirs  and  assign^,  and  there 
is  no  condition  that  hampers  the  right  to  con- 
vey by  encumbering  it  with  an  inchoate  right 
of  dower.  And  until  he  does  some  act  towards 
paying  the  purchase  money  he  obtains  no 
vested  right  of  purchase  or  to  claim  a  patent. 
Benson  Min.  <fe  Smelt.  Co,  v.  Alta  Min.  <A 
Smelt.  Co.  145  U.  8.  428  [36:  762];  Shepley  v. 
Coican,  91  U.  S.  330  [23:  424]. 

The  last-cited  case  arose  under  the  statute  in 
relation  to  a  settler  seeking  to  acquire  the  right 
of  pre-emption  in  certain  lands,  yet  the  same 
principle  applies  to  a  case  of  one  who  had  lo- 
cated land  and  is  in  possession  thereof,  but  has 
paid  nothing  on  account  of  the  lands  ntui  ha.s 
made  no  effort  to  purchase  the  sumc.  An 
abandonment,  therefore,  by  the  locutor  sur- 
renders merely  a  right  to  the  exclusive  posses- 
sion, as  provided  for  in  the  statute,  which  ex- 
clusive possession  remains  during  the  pleasure- 
of  the  government.  An  abandonment  of  it  by 
leaving  it,  not  intending  to  return,  or  a  con- 
veyance of  his  interest  to  a  third  party,  would 
seem  equally  to  terminate  that  interest  and  ef- 
fectually to  bar  all  possible  future  claim,  if  any 
ever  existed,  on  the  part  of  his  wife  to  dower 
in  such  premises. 

By  conveying  his  interest  as  locator  he  not 
only  ceases  to  ao  any  work  on  the  claim  as 
provided  for  by  statute,  but  he  puts  another 
in  possession  with  all  his  rights  to  do  the  work 
called  for  by  it,  and  gives  him  the  right  to  do 
all  that  he  could  have  done  towards  purchasing- 
the  land  itself.  When  the  grantee  does  the 
work  and  then  obtains  a  patent,  it  ought  not  to 
*be  burdened  with  any  right  of  dower  in[45& 
the  widow  of  his  grantor,  who  had  by  his  con- 
veyance abandoned  all  his  rights  and  given  up 
the  possession  upon  which  they  were  based. 
The  statute,  by  expressly  providing  that  the 
locator  and  bis  heirs  and  assigns  should  have 
the  rights,  clearly  meant  to  provide  for  a  con- 
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veyance  thereof  to  the  grantee  to  the  same  ex- 
tent that  they  were  possessed  by  the  grantor. 

We  are  of  opinioD,  therefore,  that  by  the 
COD  veyance  of  Mrs.  Black's  husband  to  his 
grantee  of  all  bis  Interest  as  locator  in  the 
miuing  claim  in  question  he  abandoned  all  his 
right  and  interest  in  the  claim  to  his  grantee, 
aud  that  interest  which  thus  passed  to  his 
grantee  was  not  subject  to  any  possible  encum- 
brance of  the  wife  by  way  of  dower  in  the 
g remises.  The  interest  granted  by  the  United 
tates  was  of  such  a  nature  that  a  conveyance 
of  Black's  rieht  to  the  possession  terminated 
it  to  the  same  extent  as  ii  it  bad  been  forfeited 
by  nonperformance  of  the  conditions  provided 
for  in  the  statute,  and  hence  the  wife  has  no 
claim  for  dower  in  the  premises. 
T/u  judgment  is  affifmetl. 


W.  J.  FAUST.  Plff.  in  Err,, 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  452-4S6.) 

Indiefment,  when  not  drfectite—transcript  of 
postmaster's  account— -etidenee — allowing  wit- 
ness to  be  recalled— embetxlement  by  assistant 
postmaster, 

L  An  iodictment  is  not  defective  because  it  spells 
the  name  of  defendant  ^Taust,"  instead  of 
"Foust." 

t,  A  certified  transcript  of  the  account  of  a  post- 
master from  the  office  of  the  Auditor  of  the 
Treasury  at  Wasblnsrton  Is  admissible  on  trial  of 
an  Indictment  of  bis  assistant  postmaster  for  em- 
bezzlioff  money  order  funds. 

8l  Evidence  that  anoiber  person  had  committed 
another  and  different  offense,  and  had  t^een  in- 
dicted and  convicted  therefor,  Is  not  admissible 
on  a  prosecution  for  crime. 

4.  AllowioflT  a  witness  to  be  recalled  to  change 
statements  made  on  his  cross-examination  is  in 
the  discretion  of  the  court. 

5.  Want  of  consent  of  a  postmaster  to  embezzle- 
ment of  money  order  funds  by  bis  assistaut  Is 
not  necessary  to  make  the  latter  liable  for  the 
crime. 

[No.  637  ] 

Submitted  January  9,  1896,    Decided  May  tS, 

1896, 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Texas  to  review  a  judgment  of  that  court  con- 
victing W.  J.  Faust  of  the  crime  of  feloniously 
embezzling  certain  money- order  funds  of  Uie 
United  States.    Affirmed, 

Statement  by  Mr.  Justice  Shiras : 
In  the  district  court  of  the  United  States  for 
the  northern  district  of  Texas  the  defendant, 
plaintiff  in  error,  was  indicted,  December  21, 
1893,  and  subsequently  tried,  for  feloniously 
embezzling  certain  money  order  funds  of  the 
United  States.  On  April  18,  1895,  he  was 
found  guilty  under  the  2d  count  of  the  indict- 


ment, which  alleged  that  on  April  6,  1898,  he 
was  Rssisiant  postmaster  at  Thornton,  in  the 
county  of  Limestone,  within  the  district  afore- 
said, and  as  such  assistant  postmaster  bad  in 
his  possession  and  Control  money  order  funds 
to  the  amount  of  $400,  and  did  unlawfully 
and  feloniously  embezzle  and  convert  the  same 
to  his  own  use.  He  was  sentenced  to  im- 
prisonment in  the  penitentiary,  and  thereupon 
he  applied  for  and  obtained  a  writ  of  error 
from  this  court. 

On  the  trial  the  defendant  entered  a  plea  of 
misnomer,  as  follows: 

"And  now  comes  W.  J.  Foust  in  his  proper 
person,  who  is  indicted  by  the  name  of  W.  J. 
Faust,  aud,  having  heard  the  said  indictment 
read,  savs  that  he  was  baptized  in  the  name  of 
W.  J.  Foust,  and  by  that  name  always  since 
his  baptism  hereto  has  been  called  and  known, 
and  by  no  other  name  has  he  ever  been  known 
or  called,  and  this  he.  the  said  W.  J.  Foust,  is 
ready  to  verify.  Wherefore  he  prays  judg- 
ment of  the  said  indictment,  and  that  the  same 
may  be  quashed." 

The  court  overruled  this  plea,  and  the  defend- 
ant took  an  exception.  At  the  suggestion  of  the 
attorney  for  the  United  *States  the  de-  [454 
fendant  was  requested  to  suggest  his  true  and 
proper  name,  in  order  that  it  might  be  inserted 
in  the  indictment  and  entered  on  the  docket. 
This  the  defendant  declined  to  do. 

Exceptions  were  also  taken  by  the  defend- 
ant  to  the  rejection  of  certain  evidence  offered 
on  his  behalf,  and  to  the  admission  of  certain 
evidence  introduced  by  the  government;  and 
to  the  court's  refusal  to  charge  the  jury  as  the 
defendant  requested,  and  to  certain  portions 
of  the  charge  which  were  given. 

Mesitrs.  IL.  EL  Garland*  R.  C.  Garland, 

Pearre  A  Boj/nton,  and  Richard  H,  Harrison 
for  plaintiff  in  error. 

Mr.  Edward  B.  Whitney,  Assistant  At- 
torney General,  for  defendant  in  error. 

Mr.  Justice  Shiraa  delivered  the  opinion  of 
the  court: 

In  the  indictment  the  defendant  was  de- 
scribed as  one  "W.  J.  Faust/'  whose  Christian 
name  was  to  tbe  grand  jurors  unknown. 
There  was  filed  a  plea  of  misnomer,  in  which 
the  defendant  averred  that  he  had  been  bap- 
tized in  tbe  name  of  "W.  J.  Foust,"  and  that 
he  had  always  been  known  and  called  by  that 
name,  and  prayed  that  the  indictment  might 
be  quashed.  This  plea  was  overruled,  as  was 
likewise  a  motion  to  quash  the  indictment  on 
the  ground  that  defendant's  name  was  W.J. 
Foust,  and  not  W.  J.  Faust,  as  it  appeared  in 
the  indictment. 

In  this  we  see  no  error.  A  name  need  not 
be  correctly  spelled  in  an  indictment,  if  sub- 
stantially the  same  sound  is  preserved.  The 
following  are  cases  in  which  the  variance  be- 
tween the  names  as  alleged  and  as  proved  was 
at  least  as  great  as  in  the  present,  and  in  which 
it  was  held  that  the  variance  was  not  material: 
Bubb  and   Dobb,   39  Pa.  429;    Ueckman  and 


Note.— Omtalofi  of  or  error  in  middU  name  or  ini- 
tial, not  material  or  a  misnomer:  idem  sonanf:  ^''sen- 
ior"  or  '^nior"  forms  no  part  of  name,— see  notes  to 
Kone  V.  Meade,  7: 681«  and  0oiton  v.  Cain,  80: 890. 


As  to  suffleiencv  of  an  initial  for  a  name^  see  note 
to  Keene  v.  Meade,  7:  681« 
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Baekman,  88  Pa.  120;  Hutson  and  Hudtan,  7 
Mo.  142;  Shaffer  and  Sliafer,  29  Kan.  837; 
WooUey  and  WoUey,  21  Ark.  462;  Penryn  and 
Ftnnyrine,  14  Md.  121. 
450]*Tbe  second  assignment  alleges  error  in 
the  action  of  the  court  in  admitting  in  evidence, 
on  the  part  of  the  government,  a  certified 
transcript  from  the  office  of  the  Auditor  of  the 
Treasury  at  Washington,  showing  account  of 
J.  E.  Foust,  postmaster  at  Thornton,  Texas, 
from  October  10,  1891,  to  May  20, 1898,  show- 
ing  balance  due  of  $744.18. 

This  was  objected  to,  because  said  transcript 
4)id  not  purport  to  be  a  transcript  from  the 
inoDey  order  account  books  of  the  Postofflce 
Department  of  the  account  of  W.  J.  Foust, 
the  defendant,  and  could  not  tend  to  prove 
«ny  issue  in  the  case  against  W.  J.  Foust. 

The  indictment  was  against  W.  J.  Faust  as 
assistant  postmaster,  and  it  was  proved  that 
he  was  the  son  and  assistant  of  the  principal 
postmaster,  and  as  such  had  the  sole  manage- 
ment and  possession  of  the  money  order  busi- 
ness and  money  order  funds  during  the  entire 
term.  It  is  scarcely  necessary  to  say  that  there 
is  no  merit  in  this  assignment  of  error. 

The  substance  of  the  third  a&sifirnment  is  the 
refusal  of  the  court  to  admit  evidence  tending 
to  show  that  another  person  than  the  defend- 
ant, at  a  time  anterior  to  the  time  of  the  com- 
mission of  the  offense  charged,  had  committed 
another  and  di£Ferent  offense  than  the  one 
herein  charged,  and  that  said  other  person  had 
been  indicted  and  convicted  thereof.  This 
evidence  was  properly  rejected  as  irrelevant 
and  immaterial. 

The  fourth  assignment  complains  of  the  re- 
fusal of  the  trial  court  to  permit  a  witness  who 
had  been  examined  and  cross-examined  to  be 
recalled  in  order  to  make  some  change  in  the 
statements  made  by  him  on  cross-examination. 
This  was  plainly  a  matter  within  the  discretion 
of  the  court  below. 


GEORGE  A.  EDDY  and  H.  C.  Cross,  at 
Receivers  of  the  Missouri,  Kansas,  & 
Texas  Railway, 

«. 

BEN.  F.  LAFAYETTE  kt  au 

(See  a  a  Reporter*8  ed.  450, 467.) 

Service  of  iummone — pretumption  of  torong-^ 
negligence  of  railway  company— instrue- 
Hone. 

1.  Bervloe  of  a  summons  on  an  airent  of  the  re- 
ceivers of  a  railroad  appointed  by  Federal  courts 
is  sufficient  if  made  as  required  for  servioeon  an 
airent  of  a  raUroad  oompaoy. 

t.  It  will  not  be  presumed  that  persons  in  posses- 
sion of  hay  were  guilty  of  a  trespass  or  of  violat- 
ing a  criminal  statute  in  cnttinR  it  if  it  does  not 
appear  that  it  could  not  have  been  cutlRwrully. 

&  Neflrliffence  of  a  railway  company  in  allowing 
combustible  materials  to  accumulate  upon  its 
track  and  right  of  way,  which  are  liable  to  take 
lire  from  sparks,  is  a  question  for  the  jury. 

4.  Instructions  that  the  Jury  may  allow  interest 
are  not  ground  for  reversal  if  they  did  not  allow 
it. 

[No.  180.] 

SulmiiUd  March  9,  1S96.    Decided  May  t5, 

1896. 

TN  ERROR  to  the  United  States  Circuit 
L  Court  of  Appeals  for  the  Eighth  Circuit  to 
review  a  judgment  of  that  county  affirming 
the  judgment  of  the  United  States  Court  for 
the  Indian  Territory  in  favor  of  the  plaintiffs, 
Ben.  F.  Lafayette  tt  al.,  against  the  defend- 
auts,  George  A.  Eddy  et  al.,  receivers  of  the 
Missouri,  Kansas,  &  Texas  Railway,  for  the 
amount  of  certain  quantities  of  hay  burned  up 
and  destroyed  by  sparks  and  coals  of  fire 
emitted  from  an  engine  running  upon  said 
rail  road .  Affirmed, 
See  same  case  below,  4  U.  S.  App.  247. 

In  the  fifth  assignment  the  charge  as  a  whole  ^     «^  ,  ^    »#     t    ^.     a«.. 

li  objected  to  as  misleading,  and  also  because       Statement  bv  Mr.  Justice  Shiras: 
it  took  from  the  jury  the  vital  point  at  issue  in   ^ The  complaint  m  this  case  was  filed  in  the 
the  case.  United  States  court  for  the  Indian  territory 

Our  reading  of  the  charge  does  not  support  ^?  ?**"^**  ^'^*  ^^^*  *°^  9°,^*^?  !?™®.  ^^^  ^^^ 
eiiber  of  theseobjections.  clerk  of  that  court  issued  the  following  sum- 

We  perceive  no  misdirection  nor  any  state-  ™t)ns: 

ments  calculated  to  confuse  the  jury.    The  United  States  of  America,  ) 

jury  were  explicitly  told  that  they  were  the  Indian  Territory.         ) 

judges  of  what  the  evidence  was  and  of  its  The  President  of  the'United  Slates  of  America 

weight.                             .   ,       ,  to  the  marshal  of  the  Indian  Territory: 

The  sixth  assignment  is  based  on  the  refusal  You  are  commanded  to  summon  George  A. 
466]of  the  court  to 'charge  the  jury  that  the  Eddy  and  H.  C.  Cross,  receivers  of  the  Mis- 
embezzlement  naustr  be  proved  to  have  taken  souri.  Kansas,  &  Texas  Railway,  a  corporation. 
place  without  the  consent  of  the  defendant's  to  answer,  on  the  1st  day  of  the  next  April 
principal  or  employer.  It  was  claimed  that  as  term  of  the  United  States  court  for  the  Indian 
the  indictment  failed  to  charge  that  the  de-  territory,  being  the  7lh  day  of  April,  a.  d. 
fendant  embezzjed   any  money   without  the  1890,  a  complaint  filed  against  them  in  said 

Ben.  F.  Lafay- 
ipon  their  failure 

,  J  -  '  • —  -^ iplaint  will  be  taken  for  con- 

tne  postmaster,  and  not  to  the  government.    — 

We  see  no  merit  in  this  assignment.  Note.— jIs  to  liabUiiy  of  raUroad  company  for 


plain,  and 


J       -        -  .w  «^u<-       ^^  a/ppearanee  turrs  aU  defecU  in  service  of  pro» 

cess  or  iia  nonseroics,  except  want  of  juritdiction  of 

Ti.^  ^.^..^^4  ^  4X  4  1.1  J.     T     subject-matter;  ecrvice  of  tummons  by  party  or  other 

The  fudgment  of  the  court  beloufuaeeordtngly  improper  permn  is  but  a  mere  irnHjularUy,-m% 
ajfirmea,  note  to  Knox  v.  Bummers,  8:  6ia 

168  U.  &  U.  8.,  Book  41.  15  ^»iW 
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fessed;  and  will  make  due  return  of  the  sum- 
mons on  tbe  first  day  of  the  next  April  term 
of  said  court. 

Witness  the  honorable  James  M.  Shackel- 
468]  ford,  judge  of  *said  court,  and  the  seal 
thereof,  at  jluscogee,  Indian  territory,  this 
17lh  day  of  March,  a,  d.  1890. 

Wm.  Nelson,  Clerk. 

The  summons  bears  the  following  return: 

Received  this  summons  at  2  p.  m..  March  17, 
1890,  and  I  certify  to  having  served  said  sum- 
mons by  leaving  a  copy  thereof  with  J.  W. 
Williams,  the  atrent  of  the  within-named  de- 
fendants, at  Muscogee,  this  17th  day  of  March, 
1890. 

T.  B.  Needles,  Marshall. 

The  complaint  began  as  follows:  "The 
plaintiff,  Ben.  F.  Lafayette,  white,  and  resid- 
ing in  the  Indian  territory,  and  plaintiff,  Sallie 
M.  Hailey,  an  Indian,  aud  residing  in  tbe  In- 
dian territory,  allege  that  the  defendants 
George  A  Eddy  and  H.  C.  Cross,  white  men, 
were  at  the  lime  hereinafter  mentioned,  and' 
are  now,  the  receivers  of  the  Missouri,  Kansas, 
&  Texas  Railway,  a  duly  incorporated  rail- 
road company  doing  business  in  the  Indian 
territory,  and  operating  its  railroad  through 
the  Indian  territory  under  and  bj{  virtue  of 
tbe  laws  of  the  United  States,  and  that  said 
George  A.  Eddy  and  H.  C.  Cross  were  on  tbe 
—  day  of  —  duly  appointed  as  receivers  of 
said  railroad  by  the  circuit  court  of  tbe  United 
Slates  for  the  eighth  judicial  district."  It  pro- 
ceeded to  allege  that  tbe  said  railroad  was  lo- 
cated near  the  premises  of  tbe  plaintiff,  Sallie 
M.  Huiley,  in  the  Indian  territory;  that  the 
defendants  bad  negligently  permitted  large 
quantities  of  dry  grass  and  weeds  to  accumu- 
late on  the  railroad  right  of  way,  which  was 
100  feet  in  width  on  either  side  of  the  track; 
that  tbe  defendants,  on  August  20,  1889,  were 
operating  and  running  over  the  road  an  en- 

fine,  No.  68.  which  was  not  supplied  with  tbe 
est  appliances  for  arresting  sparks  of  fire,  and 
that  while  using  tbe  engine  upon  the  road 
near  the  premises  of  tbe  plaintiff,  Sallie  M. 
Hailey,  they  negligently  permitted  it  to  cast 
sparks  and  coals  of  tire  into  the  dry  grass  on 
the  said  right  of  way,  thus  starting  a  fire  which 
spread  over  the  land  of  the  said  plaintiff,  and 
4b59]there  destroyed  large  ouantities  of  *hay, 
which  she  and  the  plaintiff,  Ben.  F.  Lafayette, 
bad  jointly  put  up  and  cured,  and  in  the  pro- 
ceeds of  tbe  sal?  of  which  the  plaintiffs  were  in 
certain  proportions  to  share.  It  was  averred 
that  the  amount  of  the  hay  so  destroyed  was 
666i  tons,  of  tbe  value  of  $2,666,  for  which 
sums  tbe  plaintiffs  asked  iudgment. 

On  May  6,  1890,  the  defendants  entered  a 
special  a(^>earance  in  the  .case,  stating  that 
they  appeared  * 'specially  and  only  for  the  pur- 
poses of  this  motion  and  for  no  other  pur- 
pose," and  moved  the  court  to  quash  both  the 
said  summons  and  the  said  return,  upon  tbe 
grounds  that  tbe  summons  was  improperly 
and  illegally  issued,  did  no^show  tbe  nature 
of  the  complaint  filed,  and  did  not  set  forth  a 
cause  of  action;  that  tbe  return  was  untrue; 
that  J.  W.  Williams,  who  was  desismated  in 
tbe  return  as  "the  agent  of  the  withlo-named 


defendants,"  was  not  on  March  17.  1890,  such 
agent;  that  J.  \V.  Williams  was  aot  on  that 
day  such  a  person  as  could  legally  have 
been  served  with  process  against  tbe  said  re- 
ceivers; and  that  tbe  return  and  service  wero 
made  improperly.  In  support  of  this  motion 
tbe  defendants  proved  that  they  were  receivers 
of  the  said  Missouri.  Kansas,  &  Texas  Rail- 
way, duly  appointed  as  such  by  tbe  circuit 
court  of  tbe  United  States  for  the  district  of 
Kansas,  and  by  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arkansas^ 
prior  to  the  institution  of  this  suit;  that  as  such 
they  were  engaged  in  operating  tbe  said  rail- 
way previously  to  and  at  the  lime  of  the  serv- 
ice of  the  summons  upon  J.  W.  Williams; 
and  that  J.  W.  Williams  was,  on  March  17, 
1890,  station  agent  for  the  said  receivers  at 
Muscogee,  Indian  territory.  The  defendants 
filed  at  tbe  same  time  the  affidavit  of  J.  W. 
Williams  to  the  effect  that  since  the  month  of 
June,  1887,  be  bad  been  station  agent  for  tbe 
said  receivers,  but  that  he  had  never  been  the 
agent  of  "tbe  Missouri,  Kansas,  &  Texas  Rail- 
way, a  corporation"  within  the  Indian  terri- 
tory, and  was  not  such  agent  on  March  17, 
1890. 

Tbe  court,  having  heard  and  considered  the 
motion,  overruled  the  same,  to  which  action 
tbe  defendants  excepted.  Afterwards,  on  Mav 
19,  1890,tbey  filed  their  answer, *denying[4i$<> 
therein  all  the  essential  allegations  of  the  com- 
plaint, but  protesting  thai  they  had  not  beea- 
served  with  process,  and  asserting  that  the 
court  had  not  acquired  jurisdiction  over  tbeia 
in  tbe  case. 

A  trial  was  duly  had  before  the  court  and  a 
jury.  After  all  the  evidence  on  the  part  of 
the  plaintiffs  bad  been  introduced,  the  defend- 
ants moved  to  have  tbe  same  stricken  out  for 
the  reason  that  it  did  not  show  that  tbe  engine 
which  caused  the  alleged  damage  was  engine 
No.  63,  as  alleged  in  tbe  complaint.  The  mo- 
tion was  overruled,  and  the  court  granted  the 
plaintiffs  leave  to  amend  their  complaint  by 
striking  out  of  tbe  same  the  words  aud  figurea 
*'No.  63."  The  defendants  excepted,  and  then 
moved  for  a  continuance  of  the  case  in  order 
to  give  them  time  to  meet  tbe  allegations  of 
the  complaint  as  amended.  This  motion  also 
was  overruled,  to  which  action  the  defendants 
excepted. 

At  tbe  close  of  all  tbe  testimony  the  defend- 
ants moved  the  court  to  direct  the  jury  to  re- 
turn a  verdict  in  their  favor.  Tbe  cour^ 
overruled  tbe  motion,  and  the  defendants  ex- 
cepted. They  then  requested  the  court  to  give 
the  jury  certain  instructions,  among  whicb 
was  the  following: 

"The  court  instructs  tbe  jury  that  if  you 
find  from  the  evidence  in  this  case  that  the  hay 
claimed  by  the  plaintiffs  to  have  been  burned  by 
sparks  cast  out  from  the  fire  of  one  of  defend- 
ants' engines  was  cut  from  the  public  domain 
or  open  lands  of  the  Creek  nation,  and  not 
upon  land  owned  or  possessed  by  plaintiffs  or 
either  or  both  of  them,  and  that  said  hay  was 
so  cut  upon  tbe  said  public  domain  or  open 
lands  of  tbe  Creek  nation,  without  the  consent 
of  the  said  Creek  nation  or  its  officers  or  agents, 
that  then  the  plaintiffs  cannot  recover  in  this 
action." 

The  court  refused  to  give  this  instruction,  to 
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which  refuaal  the  defendaDts  excepted. 
Among  the  instructioDS  which  the  court  gave, 
and  to  the  giving  of  which  the  defendants  ex- 
cepted, were  the  following: 

•*10.  The  court  further  instructs  the  jury 
that  evidence  of  a  railway  company  allowing 
oomhustible  materials  to  accumulate  upon  its 
track  and  right  of  wav  which  is  liable  to  take 
^Ol]  *fire  from  sparks  escaping  from  passing 
engines  and  communicate  it  to  adjacent  prop- 
erty»  is  sufBcient  to  warrant  the  jury  in  imput- 
ing negligence  to  the  company. 

"12.  It  is  the  duty  of  a  railroad  company 
to  keep  its  right  of  way  clear  of  combustible 
materials,  and  failure  to  do  so  is  a  circum- 
itance  showing  negligence. 

"18.  The  court  further  instructs  the  jury 
thatifthey  shall  find  for  the  plaintiffs,  then 
the  measure  of  damages  is  the  market  value  of 
the  hay  when  burned,  together  with  interest  at 
6  per  cent  per  annum  from  the  date  of  the  de- 
struction of  the  hay." 

On  June  27,  1891.  the  jury  rendered  a  ver- 
dict for  the  plaintiffs  for  the  sum  of  $2,664, 
with  interest  thereon  at  6  percent,  and  on  July 
10,  ISOl.  judfi:ment  was  entered  in  favor  of  tbe 

? plaintiffs  in  the  said  amount,  with  6  per  cent 
nterest  on  the  same  from  date  until  paid.  The  * 
defendants  took  the  case  upon  writ  of  error  to 
the  United  States  court  of  appeals  for  the 
eighth  circuit,  where,  on  February  15,  1892, 
the  said  judgiotent  was  affirmed.  They  then 
made  a  motion  for  a  rehearing  in  that  court, 
and  the  same  having  been  denied,  they  sued 
out  a  writ  of  error  bringing  the  case  here. 

Mesan,  James  Ha^ermaii,  Clifford  L. 
Jflrckson*  and    Joseph  M.    Brysoot   for 

plaintiff  in  error: 

The  petition  does  not  allege  facts  constitut- 
ing a  cause  of  action. 

It  fails  to  allege  that  fire  was  negligently  per- 
mitted 10  spread  from  right  of  way  to  plain- 
tiff's hay. 

LouistilU,  N,  A.  di  C,  R,  Co.  v.  EJtlert,  87 
Ind.  339;  Indiana,  B.  dh  W.  B.  Co,  v.  Adam- 
mm,  90  Ind.  60;  PiUslmrg,  C.  d  St.  L.  R.  Co. 
v.  Ilixon,  79  111.  111. 

The  court  erred  in  not  directing  the  jury  at 
close  of  tbe  evidence  to  return  a  verdict  for 
defendant;  and  further  erred  in  charging  the 
jury  that  evidence  simply  showing  that  the  fire 
onsinated  a  short  time  after  a  train  passed  and 
that  sparks  were  seen  escaping  from  the  en- 
gine of  such  train  was  prima  facie  proof  that 
the  receivers  had  negligently  set  out  the  fire 
and  that  the  burden  of  disproving  their  having 
negligently  set  out  the  fire  was  thereupon  cast 
upon  the* receivers. 

Pierce,  Railroads,  487;  Redf.  Railway  Law, 
8d  ed.  454;  Flffnn  v.  San  Francisco  <t  8.  J.  R. 
Co.  40  Cal.  14,  6  Am.  Rep.  595;  Rood  v.  New 
York  <t  E,  R.  Co.  18  Barb.  80;  Philadelphia  & 
R.  R.  Co.  V.  Tetter,  8  Pa.  366;  Frankford  d  B. 
Tvrnp.  Co.  v.  Philadelphia  d  T.  R.  Co.  54  Pa. 
345;  Jefferii  v.  Philadelphia,  W.  d  B.  R.  Co.  3 
Houst.  (Del.)  447;  Baltimore  d  8.  R.  Co.  v. 
Woodruff,  4  Md.  242,  59  Am.  Dec.  72;  Bur 
rovghi  v.  I/oviatonic  R.  Co.  15  Conn.  124,  38 
Am.  Dec.  64;  Thirteenth  d  F.  St.  Pas8,  R.  Co. 
V.  Boudrou,  92  Pa.  475,  87  Am.  Rep.  707; 
Sheldon  v.  Hudson  River  R.  Co.  14  N.  Y.  218, 
67  Am.  Dec  155;  Vaughan  v.  Taff  Vale  R.  Co.  \     Eoskison  v.  Central  Vermont  "R,  Oo.  96  Vi. 
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5  Hurlst.  «fc  N.  679;  Hammermnith  d  O.  R. 
Co.  V.  Brand,  L.  R  4  H.  L.  171,  201.202. 

No  presumption  of  negligence  arises  upon 
tbe  plaintiff  simply  showing  that  fire  was 
set  out  by  an  engine,  and  the  plaintiff  must  ^o 
further  and  show  some  act  of  negligence  in 
the  construction  or  operation  of  the  engine. 

Oandy  v.  Chicago  d  N.  W.  R.  Co.  80  Iowa, 
419,  6  Am.  Rep.  682;  Sheldon  v.  Hudson  River 
R.  Co.  14  N.  Y.  218,  67  Am.  Dec.  155;  Macon 
d  W.  R.  Co.  V.  McConneU,  27  Ga.  481;  EuU  v. 
Sacramento  V.  R  Co,  14  Cal.  387;  73  Am.  Dec. 
656;  Philadelphia  d  R.  R.  Co.  v.  Yerger,  73  Pa. 
121;  Morris  d  E.  R.  Co.  v.  State,  36  N.  J.  L. 
553;  IndianapoUs  d  C.  R.  Co.  v.  Paramore,  31 
Ind.  143;  Kansas  P.  R  Co.  v.  Butts,  7  Kan.  308; 
Burroughs  v.  Housafonie  R.  Co.  15  Conn.  127, 
38  Am.  Dec.  64;  Jeffries  v.  Philadelphia,  \V.  d 
B.  R.  Co.  3  Houst.  (Del.)  447;  Ruffner  v.  Cin- 
cinnati, H.d  D.  R.  Co.  34  Ohio  St.  96;  EUis  v. 
PorUtnout/i  d  R.  R.  Co.  2  Ired.  L.  138;  Jack- 
sohville,  T.  d  K.  W.  R.  Co.  v.  Peninsular  Land, 
T.  d  Mfg.  Co.  27  Fla.  1.  157,  17  L.  R.  A.  33; 
Henderson  v.  Philadelphia  d  R.  R.  Co.  141  Pa. 
461,  16  L.  R.  A.  299;  Ednngton  v.  Louisville, 
N.  0.  d  T.  R.  Co.  41  La.  Ann.  96;  Lowney  v. 
Jfew  Brunswick  R.  Co.  78  Me.  479;  Lyndsay 
V.  Connecticut  d  P.  R  R.  Co.  27  Vt.  643. 

Tbe  mere  setting  out  a  fire  does  not  raise  a 
presumption  of  negligence. 

ParroUY.  WeOs  {'*mtro- Glycerine  Case")  82 
U.  8.  15Vall.  537(21:211). 

The  trial  court  erred  in  charging  the  jury 
that  the  action  of  the  receivers  in  allowing 
their  rij^ht  of  way  and  track  to  be  and  remain 
in  condition  shown  by  testimony  was  sufficient 
to  warrant  the  jury  in  imputing:  negligence  to 
the  company,  and  showed  negligence. 

White  V.  Missouri  P.  R.  Co.  31  Kan.  280; 
Gibbons  v.  Wi^eonsin  V.  R.  Co.  58  Wis.  335; 
Benson  v.  Gulf,  C.  d  8.  F.  R.  Co.  69  Tex. 
407;  Kesee  v.  Chicago  d  N.  W.  R.  Co.  30  Iowa, 
80,  6  Am.  Rep.  643;  Bass  v.  Chicago,  B.  d  Q. 
R.  Co.  28  111.  90,  81  Am.  Dec.  254;  Deloware, 
L.  d  W.  R.  Co.  V.  Salmon,  39  N.  J.  L.  299. 28 
Am.  Rep.  214;  Flynn  v.  San  Francisco  d  S.  J., 
R.  Co.  40  Cal.  14,  6  Am.  Rep.  595;  Perry  v. 
Sout/iem  P.  R  Co.  50  Cal.  578;  Troxler^.  Rich- 
mond  d  D.  R.  Co.  74  N.  C.  377;  Snyder  v. 
Pittsburg,  C.  d  St.  L.  R.  Co.  11  W.  Va.  tt; 
Jones  V.  Michigan  C.  R.  Co.  59  Mich.  437. 

Mr.  William  T.  Hutchin^fs,  for  defend- 
ants in  error: 

The  complaint  states  a  good  cause  of  action. 

If  tbe  complaint  is  defective  in  tbe  particu- 
lar urjjed,  it  was  cured  by  the  verdict. 

Lassiter  v.  Jackman,  8S  Ind.  118. 

But  the  complaint  charges  actionable  negli- 
gence against  tbe  defeudants.  The  only  cases 
holding  the  contrary,  even  when  the  questioD 
was  raised  in  the  lower  court,  are  those  from 
Indiana  cited  in  brief  of  plaintiffs  in  error. 

Those  cases  are  discussed  and  distinguished 
in  Haugtn  v.  Chicago,  M.  d  St.  P.  R.  Co.  3  8. 
D.  394. 

Similar  allegations  in  complaints  have  been 
held  good  in  Black  v.  Aberdeen  d  W.  E.  R.  Co. 
115  N.  C.  667;  Louisville,  2f.  A.  d  0.  R.  Co. 
V.  Hanmann,  87  Ind.  422. 

The  direction  in  which  the  engine  waa 
going,  the  character  of  the  train  it  pulled,  and 
its  number  are  not  material  allegations. 
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618;  Grand  Trunk  R  Co,  v.  Richardson,  91 
U.  8.  454  (23:  366);  Pittsburg,  C.  <ft  8t.  L.  R. 
Co.  V  Noel,  77  Ind.  110;  8  Am.  &  Eog.  Enc. 
I^aw.  7,  9. 

It  was  tbe  duty  of  tbe  receivers  to  keep  their 
right  uf  way  and  track  clear  of  combustible 
materials. 

The  instruction  to  the  Jury  that  evideuce  of 
the  railway  company  allowing  combustible 
materials  to  accumulate  upon  its  track  and 
right  of  way,  which  is  liable  to  take  fire  from 
sparks  escaping  from  passing  engines  and  com- 
municate it  to  adjacent  property,  is  sufficient 
to  warrant  the  jury's  imputing  negligence  to 
the  company,  correctly  states  the  law. 

Pittsburp,  C.  &  JSt  L,  R,  Co.  v.  Jones,  86 
Ind.  496,  44  Am.  Rep.  334;  TilUy  v.  St.  Louis 
d  S.  F.  R.  Co.  49  Ark.  636:  Black  v.  Aberdeen 
d  W.  E.  R.  Co.  115  N.  C.  667. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
tbe  court: 

This  was  an  action  brought  in  the 
United  States  court  in  the  Indian  territory  to 
recover  for  damages  caused  to  the  property  of 
the  plaintiffs  by  the  negligent  management  of 
the  railroad  of  the  Missouri,  Kansas,  &  Texas 
Railway  Company,  a  corporation  created  by 
the  laws  of  the  United  States,  and,  at  the  time 
of  the  accident,  in  the  control  and  management 
of  George  A.  Eddy  and  Harrison  C.fCross,  re- 
ceivers, who  had  been  appointed  such  b^  the 
United  States  circuit  court  for  the  district  of 
Kansas  and  by  the  United  States  circuit  court 
402]  for  *the  district  of  Arkansas.  Both  of 
those  districts  and  the  Indian  territory  consti- 
tute a  portion  of  the  eighth  judicial  circuit  of  the 
United  Stales,  and  the  railroad  in  question 
traverses  the  states  of  Arkansas,  Kansas,  and 
the  Indian  territory. 

The  first  question  presented  is  whether  the 
trial  court  acquired  jurisdiction  to  try  the  case 
against  Eddy  and  Cross,  receivers  of  the  Mis- 
souri, Kansas,  &  Texas  Railway,  by  virtue  of 
the  summons  served  on  one  Williams  as  agent 
of  said  receivers  in  charge  of  their  station  at 
Muscogee  in  the  Indian  territory. 

The  return  of  the  marshal  was  that  he  bad 
served  the  summons  by  leaving  a  copy  thereof 
with  J.  W.  Williams,  the  agent  of  the  defend- 
ants at  Muscogee,  on  March  17,  1890. 

On  April  8,  1890,  the  defendanU  entered  a 
special  appearance  by  attorney,  and  moved  to 
quash  tbe  return  of  the  marshal,  for  four 
reasons:  "BMrst,  because  on  the  day  alleged 
in  said  return  as  the  dav  of  the  service  of  said 
summons,  to  wit.  March  17, 1890,  J.  W.  Wil- 
liams, styled  in  the  marshal's  return  on  said 
writ  of  summons  as  the  agent  of  the  within- 
named  defendants,  was notsuch  agent:  second, 
because  said  J.  W.  Williams,  on  the  17th  day 
of  March,  1890,  was  not  such  a  person  upon 
whom  process  against  the  said  George  A.  Eddy 
andli.  C.  Cross,  receivers  of  the  Missouri, 
Kansas,  &  Texas  Railway,  could  legally  have 
been  served;  third,  because  said  'return 
was  untrue;  fourth,  because  said  service  and 
said  return  were  illegally  and  improperly 
made." 

On  May  6.  1890,  the  defendants,  appearing 
apecially,  withdrew  the  motion  theretofore 
filed  by  them  to  quash  the  return  of  the  writ 
of  summons,  and,  again  appearing  specially. 


and  only  for  tbe  purposes  of  amotion  to  onaBfi 
writ  of  summons  ana  return  thereon,  and,  hj 
leave  of  court,  filed  such  motion,  and  in  sup- 
port thereof  filed  an  affidavit  of  J.  W.  Wil- 
liams and  a  certified  copy  of  the  order  ap- 
pointing receivers.  The  reasons  filed  in  sup- 
port of  the  second  motion  to  quash  were  as  fol- 
lows: * 'First,  because  said  writ  of  summons  it 
improperly  and  illegally  issued;  second,  be- 
cause the  writ  of  summons  in  this  cause  does 
not  show  the  nature  of  the  complaint  filed 
therein;  third,  because  no  cause  of  action  is  set 
forth  in  the  *writ  of  summons  issued  [463 
herein:  fourth,  because  said  return  on  said  writ 
is  untrue;  fifth,  because  said  J.  W.  Williams, 
who  is  designated  in  said  return  as  the  agent  of 
George  A.  Eddy  and  H.  C.  Cross,  receivers  of 
the  Missouri,  Kansas,  &  Texas  Railway,  a  cor- 
poration, was  not  on  the  da^  alleged  in  said 
return  as  the  day  of  the  service  of  said  sum- 
mons, to  wit,  said  17th  day  of  March,  1890, 
such  agent:  sixth,  because  said  J.  W.  Williams 
was  not  on  said  17th  day  of  March,  1890.  such 
a  person  upon  whom  process  against  George 
A.  Eddy  and  H.  C.  Cross,  as  receivers  of 
the  Missouri,  Kansas,  &  Texas  Railway,  could 
legally  have  been  served;  seventh,  because  said 
return  and  such  service  were  illegally  and  im* 
properly  made." 

The  affidavit  of  J.  W.  Williams  was  to  tbe 
effect  that,  at  no  time,  was  he  ever  the  ageot 
of  the  Missouri,  Kansas,  &  Texas  Railway,  a 
corporation  within  the  Indian  territory,  but 
that  since  the  month  of  June,  1887,  he  has  been 
station  agent  for  George  A.-  Eddy  and  H.  C. 
Cross,  receivers  of  tbe  Missouri,  Kansas,  & 
Texas  Railway  Company,  and  has  been  sudi 
a^ent  at  said  town  of  Muscogee  in  the  Indian 
territory. 

It  therefore  appears  by  the  affidavit  of  J. 
W.  Williams  that  the  allegation,  in  the  reasons 
filed,  that  said  Williams  was  not  the  agent  of 
the  said  receivers,  was  untrue,  and  that  WO- 
liams  uas  their  agent  at  the  time  and  place 
named  in  the  return. 

So  far,  then,  as  the  objection  to  the  service 
and  return  of  the  summons  depended  on  tbe 
allegation  that  Williams  was  not  the  agent  of 
the  receivers,  it  goes  for  naught,  but  the  ques- 
tion remains  whether  he  was  such  a  person  or 
agent  on  whom  process  against  the  receive{i 
could  be  validly  served. 

In  and  by  the  act  of  Coni^ress  of  May  9. 
1890  (26  Stat,  at  L.  p.  94,  §  81).  it  was  provided 
that  certain  general  laws  of  the  state  of  Arkan- 
sas, in  force  at  the  close  of  the  session  of  tbe 
crenera]  assembly  of  that  state  of  1888,  as  pub> 
lished  in  1884  in  the  volume  known  as  Mans- 
field's Digest  of  the  Statutes  of  •  Arkansas, 
should  be  extended  and  put  in  force  in  the  In- 
dian territory  until  Congress  should  otherwise 
provide;  and  among  those  laws,  so  extended, 
were  those  relating  to 'questions  of  prac[46« 
tice  and  procedure;  and  it  is  alleged,  in  the 
opinion  of  the  circuit  court  of  appeals  in  tne 
present  case,  that  it  is  conceded  that  under 
the  laws  of  the  state  of  Arkansas,  which  hav« 
been  made  applicable  to  the  Indian  territory, 
such  service  as  was  had  in  the  present  case  it 
sufficient  to  confer  jurisdiction,  when  the  de- 
fendant is  a  railway  company  or  a  foreign  cor- 
poration. 

The  trial  court  and  also  the  circuit  court  of 
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appeals  were  of  opiDion  that  the  8d  section  of 
the  Jadiciary  act  of  March  8,  1887  (24  Stat,  at 
L.  Ci54),  authoriziD^  suits  to  he  brought  against 
receiTera  of  railroads,  without  special  leave  of 
the  court  by  which  they  were  appointed,  was 
intended  to  place  receivers  upon  the  same  plane 
with  railroad  companies,  both  as  respects  their 
liability  to  be  sued  for  acta  done  while  operat- 
ing a  railroad  and  as  respects  the  mode  of  serv- 
iee.  We  concur  in  that  view  and  in  the  con- 
elusion  reached,  that  the  service  in  the  present 
case,  on  an  agent  of  the  receivers,  was  suffi- 
cient to  bring  them  into  court  in  a  suit  arising 
within  the  Indian  territory. 

This  conclusion  renders  it  unnecessary  to 
consider  the  soundness  of  the  further  view  of 
the  circuit  court  of  appeals  that  the  receivers 
waived  their  objections  to  the  service  of  the 
summons  by  pleading  to  the  merits  and  going 
to  trial,  altbough  having  excepted  to  the 
rulings  of  the  trial  court  sustaining  the  regu- 
larity of  the  service.  Such  is  certainly  not 
the  general  rule.  The  court  below  thought  the 
mle  in  Arkansas  is  that  mere  defects  m  the 
service  of  process  may  be  waived  bv  appear- 
ance after  a  motion  has  been  overruled  to  set 
aside  the  service  in  cases  where  the  court  has 
Jnrisdiction  of  the  subject-matter  of  the  con- 
troversy and  the  defect  in  the  service  only  im- 
pairs the  jurisdiction  over  the  person  of  the 
defendant,  citing  several  decisions  of  the 
supreme  court  of  Arkansas  to  that  effect.  As 
already  said,  however,  we  do  not  deem  it  nec- 
essary for  us  to  consider  that  ground  of  the 
decision  upholding  the  validity  of  the  service 
in  the  present  case. 

Another  objection  argued  in  the  court  below 
tod  In  this  to  the  summons  was  that  it  did  not 
nfflciently  set  forth  the  nature  of  thecomplaint. 
4tt5]  *The  circuit  court  and  the  circuit  court 
of  appeals  were  of  opinion  that  the  terms  of  the 
mmmons  were  in  accordance  with  the  provi- 
sions of  Mansfield's  Dig.  Ark.  Stat,  g  4868,  un 
der  which  this  summons  was  issued,  -and  we  see 
no  reason  why  we  should  not  agree  with  them. 

Coming  to  the  case  on  its  merits  we  are  met 
hf  the  contention  that  the  plaintiffs  failed  to 
•oow  such  title  to  the  bay  destroyed  as  entitled 
tbem  to  recover  its  value.  The  title  to  the 
Iind  from  which  this  hay  was  cut  is  in  the 
Creek  nation,  and  it  is  claimed  that  the  nation 
•lone  is  In  possession  of  the  land  and  entitled 
to  maintain  an  action  for  trespass  or  injury  to 
the  same.  The  view  taken  of  this  contention 
hy  the  circuit  court  of  appeals  was  that  the 
lecord  failed  to  show  whether  the  hay  was  cut 
OD  the  common  pasturage  of  the  nation  or  on 
lands  at  the  time  occupied  and  held  by  Mrs. 
Hailey  individually,  according  to  the  customs 
and  usages  of  the  nation,  ana  that  court  de- 
clined to  presume  that  either  of  the  plaintiffs 
were  guilty  of  a  trespass,  much  less  that  in  cut- 
ting the  hay  either  of  them  violated  a  crfihinal 
itatute. 

The  latter  observation,  as  to  a  violation  of 
t  crimii.ul  statute,  was  occasioned  by  the  put- 
ting in  evidence  by  the  defendants  of  a  statute 
of  the  Creek  nation,  as  contained  in  the  com- 
pilation of  their  laws  of  March  1,  1890,  which 
was  in  force  at  the  time  the  hay  in  question 
was  cut  and  burned,  and  was  in  the  following 
words: 

"No  noncitizen  licensed  trader,  who  has  not 
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intermarried  with  a  citizen  of  this  nation,  shall 
be  allowed  to  enclose  more  than  2  acres  of 
our  own  public  domain,  nor  be  allowed  to  cut 
and  put  up  hay  from  one  common  pasturage, 
and  any  noncitizen,  not  intermarried,  licensed 
trader  found  cutting  and  putting  up  hav  from 
the  common  pasturage  shall  be  fined  $10  per 
acre  for  each  acre  so  cut  and  put  up." 

And  as  it  was  shown  that  B.  F.  Lafayette, 
one  of  the  plaintiffs,  was  a  noncitizen  licensed 
trader,  not  intermarried  with  a  citizen  of  the 
nation,  it  was  urged  that  he,  as  a  trespasser, 
could  not  recover  for  the  hay.  But  the  evi- 
dence for  the  plaintiff  tended  to  show  that  the 
hay  in  question  was  cut  and  put  up  for  Mrs. 
Sarah  M.  Hailey,  a  citizen  of  the  *Creek[466 
nation,  who  had  contracted  with  Lafayette  to 
cutand  put  the  hay,  and  that  Lafayette  was  to 
have  an  interest  in  the  proceeds  of  the  hay, 
in  consideration  of  his  services. 

There  was  no  evidence  tending  to  show  that 
Mrs.  Hailey.  in  procuring  the  hay  in  question 
to  be  cut  and  put  up,  was  acting  illegally  or 
was  in  any  wise  a  trespasser.  And  the  statute 
above  quoted  implies  that  citizens  of  the  nation 
mii^ht  cut  hay  without  limit  from  the  common 
pasturage,  as  it  forbids  only  noncitizen  traders 
from  cutting  hay  from  the  common  pasturage; 
and  we  agree  with  the  court  below  that  there 
is  nothing  in  the  present  record  that  would 
authorize  lis  to  say  that  the  hay  was  gathered 
on  the  public  domain  without  license.  No 
law  of  the  nation  was  shown  forbidding  Mrs. 
Hailey  from  cutting  hay  on  land  which  she 
occupied  in  common  with  other  members  of 
the  Creek  nation. 

The  trial  court  charged  the  jury  as  follows: 
"The  tourt  further  instructs  the  jury  that  evi- 
dence showing  that  the  fire  originated  from 
sparks  of  a  passing  engine  is  prima  facie  proof 
of  negligence,  and  the  burden  shifts  on  the 
railway  company  to  show  that  it  was  guilty  of 
no  negligence,"  and  It  is  assigned  for  error  in 
this  court  that  the  circuit  court  of  appeals  erred 
in  not  correcting  ibis  error.  It  is  sufficient  to 
say  that  no  exception  was  taken  to  this  part  of 
the  charge  in  the  trial  court,  nor  was  it  assigned 
for  error  in  the  circuit  court  of  appeals. 

Exception  was  taken  in  the  trial  court  to  the 
following  part  of  the  charge :  '  'The  court  fur- 
ther instructs  the  jury  that  evidence  of  a  rail- 
road company  allowing  combustible  materials 
to  accumulate  upon  its  track  and  right  of  way 
which  is  liable  to  take  fire  from  sparks  escaping 
from  passing  engines  and  communicate  it  to 
adjacent  property,  is  sufficient  to  warrant  the 
jury  in  imputing  negligence  to  the  company;" 
ana  that  instruction  was  assigned  for  error  in 
the  circuit  court  of  appeals  whose  refusal  to 
hold  the  same  to  have  been  erroneous  is  com- 
plained of  here. 

We  think  that  part  of  the  charge  was  plainly 
correct,  and  no  error  was  committed  by  the 
circuit  court  of  appeals  in  sustaining  it.  As  we 
read  the  instructions  given  by  the  trial  court, 
*the  jury  were  not  told  that  the  action  [467 
of  the  railway  company  in  allowing  combusti- 
ble materiHls  to  accumulate  upon  its  track  and 
right  of  way,  which  was  liable  to  take  fire 
from  sparks  and  communicate  it  to  adjacent 
property,  was  negligence  of  itself,  but  was  a 
fact  from  which,  ra  the  circumstances  shown, 
the  jury  might  infer  negligence. 

«S4 


4BI-4M                           BuPBBui  CooBT  or  tse  Uhitkd   Statbl  Oct.  Tsbi^ 

Nor  do  we  find  any  error  In  Ihe  ireaiment  the  AhcaK.  and  no  medical  qunt[an  k  iDvolnd 

given  by  the  drcutt   court  of  appeala  lo  the  ae  toUie.m«u»eoI  iho«iierm»,-i«lmin«tBrt«l. 

Beveral  aseiitninenls  respefifng  the  trial  couri'i  U.   A  Turtaooe  beiweeo  an  ftll«BatlOD  mat  oMtto 

iDStrucllons  on  the  subject  of  the  respective  commuDlcated  Teia*  Isi-Br  on  claiotilTa  nun 

dullw  of  ibe  rsUroad  eompaoj  and  of  the  S"'!"^"^^"*  ^' ''l!  if"'' '"U!^^ 

I  J   ^^ft  aeterramed   vrbetber  it  was  on  tbat  ranse  orcn 

piaioiiu*.                  .  J  .t    4        .V.  .  .1,    _  ..  flelendant's  ranga  or  in  the  road.  Is  tmniatatik] 

The  coun  instructed  the  jury   hst  the  meaa.  ,^„  ,^^  oatUe  were  lodUcrimlnatelr  mued  on 

ureof  damagea   was  the  market  value  of  the  both  ranges,  whicli  were  anrenood. 

hay   burned   togelber   with   IniercM  ai   6  pir  ^    variances  will  not  be  held  material  on  tha 

«nt  per  annum  from  the  date  of  the  dealn.c-  ground   ibat  ther  were  mIsleaullnK.  wber«iio 

lion  of  the  boy,  and  lo  this  loatruelion   ex-  que«lon  as  totbem  was  raisedar  the  trUi  oouit 

ception  was  duly  lakfn.  or  In  checourt  to  whicb  appeal  was  Brat  takeo. 

Undoubted])' the  rule,  tn  cases  of  tort,  ii  to  7.   Btatementa  tbat  loertalD  oatilediwasels  ordu 

leave  the  question  of  Interest  aa  damages  lo  the  narllr  called  "Toia*  ferer,"  madebr  wltosaaa 

discretion  of  the  Jury.     The  circuit  court  of  wbobaTe  tesuaed  fullrto  tbe  sTmptonMof  ttae 

appeals,  while  aaying  that  the  better,  thou^b  disease,  are  not  Impfoper,  althounh  the  wltncsaM 

not  the  fovarlable,  prac'lce  li  to  leave  the  al-  are  not  experts. 

lowance  of  ioiereal  in  chks  of  tort,  to  the   dis-  B.   Ad  objeotlon  to  the  adminlOD  a!  a  oenalD  do» 

cretion  of  the  Jury,  reRnrded  ilasQuiieevident  ument.  leDdlng  to  sbow   wie  to  lands  in  Uw 


the  deteudanu  did  not  even  depend  upon  tl 


t,  but  based  their  verdict 
„U,.lf  up..  ,be  .„mb»  ..  CO..  of  h.,  dj-      ^",""^0'', IJ'pSU""."  ' 

ing  ine  error,  ii  sucn  ii  was,  a*  immiiierini.  lue  ,^^  ^  inrsstluatB  dtaeaKS  of  anlmats.  and  who 
circuit  court  of  appeals  dechned  lo  disturb  the  i,ave  tnvei^tlRaied  Texas  fever,  ma;  tesilfvasu. 
Judgment  of  the  tnai  court,  anri  we  acquiesce  perta  to  the  nature  and  aymptomsof  ibatdb- 
In  thBt  disposition  of  the  quesllon.  ease. 

TAtjudgment  oStht  eircait  court  qf  apptai*   lo.   -me  fact  that  oerUln  dittriota  of  Teiaa  mn 
U  effirmcd.  Infected  with  Texas  fever  mar  be  atated  br  ex- 

perts familiar  withtbat  disease  wbo  knew  iha 

districts  where  Ibe  disease  prevailed,  tbourt  tbv 

tiave  never  rlslted  thoee  districts  In  pervon, 

U.    Fallureottbeowaeraf  cattle  to  prevent  tbcB 

from    being  latermlnaled  with  those   of    otber 

n-nnn^'..   .-^..^..^  owoeis  whose  callle  are  Infected  with  Tezaa 

OEORGE   LYNCH  BT  al.  fever  is  not  so  clearly  contributor/  neiflijaoae. 

ffiee  B.  C  aeporter-s  ed.  iSMSB.)  m^Eta*.^  h^ld'on"pJ!Sl  Vhe.^'Vbe 't^.l'^Ji 


Laat  of  NtiB  Mexico — trint  bv  court  toitliotit  t, 

jurs-T^rtanct-allomns  eattlt  to  eommvni-  "!■ ,  The  duty  devolve,  upon  the  owners  of  theoM- 

cali  dUea^-fhce-^^Tin^ca.  when     net  "t,^J^Z^^^Jl!?^Z.^^t^.^^ 

:!^*^^<'7^^^"'rT-rf^'"'-  -u'rStTnrtrd.^^whbr^Itiiof'xs^ 

^Vl^  of  dmau-dulnctt  mfattd-cc^.  a^d  Ihe  contributory  oegllRence  of  the  lalMrda- 

(rjiutorjF  neghgtM»-d»ly  of  oumen  of  ealtU.  ^m,  upon  circumstances  and  Is  a  proper  qam. 

__  tloQ  for  tbe  court. 
L   Tbelawsof ibetarrltorrDtNewHeilcodonot 

require  thlj  court.  In  pOMlQB  upon  cHseatriifd  In  IflO.^VU.] 

•  court  of  thai  territory  without  a  Jury,  to  retry      ,  ,    ,,         .     , _     ...    „ 

the  case  upon  the  lew  and  factsastbouah  It  were  Argaeii  Mag  4.  5,  1896.       JkCided  Mat  U, 

an  appeal  In  equity.  tS9S. 

%,    The  Btaluie   Of   New.MexIoo   requiring   that 

where  the  cause  Is  tried  by  tbe  court  without  a  A  PPEAL  frotu  S  Judgment  of  the   SupmiM 

lurTthe>upremecDurislia11  review K In  theRame  O.  Coutt  of  the  Territory  of  New   Mexico  ID 

manner  and  lo  the  same  extent  as  if  it  had  been  review  a  judgment  ol  Ihnt  court  affirmini  tbe 

tried  by  a  Jury,  does  not  lake  Ihe  oaae  out  of  the  judgment  of  the  Disirici  Court  for  the   Tblnl 

mineral  rule  in  au»e»  where  a  Jury  IB  waived,  that  Judicial  District  of  the  County  of   Dona  Am, 

the  appellate  court  *ill  not  order  a  new  trial  for  New  Mexico,  in  favor  of  Ilie  plninliHs,  Qeoice 

theadniissionotincoinpeteniei-ldenoe  If  there  Lynch  ^(oi.,  against   George  W.  Gravson  rt 

he  oth«rcou,petcnt  evidence  to  support  Its  decl-  J^  defcndaits,^for  the  amount  of   l6ss   hhI 

a     .  ™>i.  „■  ..»■   ^      «.ii»_.i      I       j„i  —  damage  lo  a  herd  of  caltie  by  a  disease  known 

\i^n"b« 'ii,ur!:".rnS'' ■^iM^i^'.^e-  "  "iv-  ""'^  *""i'rT?"^'^.""j?i!3; 

fever."  and  a  Bnllnir  of  the  court  that  Ibe  dis-  Jy  wrtam  catrle  owned    by  defendant,  which 

ease  was  "Texas  rever,"  is  tromaterial  where  It  had  been  sblpiied    from    infecled    diBlnclalo 

appeora  that  the  same  disease   was  known  by  Texas  and  permiiled  to   roam  over  plalotUV 

these  namesand  ottaeia.  rau(;e.      Affirmed. 

L    A  variance  between  an  alle^tloa  tbat  Texas  Siee  aame  case  below,  25  Pac  B93. 
fever  Is  a  "contagious"  disease  of  cattle  and  a 

flndlnir  that  It  Is  an  "Infectious"  disease,  where  Htalunent  by  Mr.  Justice  Browtu 

tbe  words  wera  not  uaad  In  any  technical  sense.  Tbia  was   an  action  OriRioaliy  begun  tn  Ifat 

and  where  Ihe  question  la  merely  as  ta  liability  district  court   for  the  third    judicial   diatrM, 

_  tor  negligence  In  aUowIng  cattle  to  communicate  for  tbe  county  of  Dona  Ana.  New  Mexico,  br 

li  to  f^tedom  of  platnttr  from  amtiibu-  tbe  appellees,  conatlluting  the  Orm  o(  Lyiw' 

_    Bros.. — '""  •'-- 11-.-  w,i,.  — 

benw 
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linage  to  a  herd  of  cattle  by  a  disease  known  as 
^'Tezas  cattle  fever/'  claimed  to  have  been  com- 
nunicated  to  them  by  certain  cattle  owned  by 
defendants,  which  had  been  8hip];>ed  from  in- 
fected districts  in  Texas,  and  permitted  to 
roam  over  plaintiffs*  range.  There  were  two 
•counts  in  the  declaration,  alleging  the  com- 
munication of  the  disease  in  two  different 
counties,  but  in  other  respects  the  two  counts 
were  alike. 

The  declaration  alleged  in  substance  that 
plaintiffs,  being  in  peaceable  possession  of  a 
certain  cattle  range  suitable  for  pasturage, 
watering  and  raising  cattle,  had  pastured  and 
graied  on  said  lands  a  large  number  of  meat 
cattle,  which  were  entirely  healthy  and  free 
from  any  contagious  or  infectious  disease.all  of 
which  the  defendants  knew,  and  that  defend- 
ants negligently  and  wilfully,  against  the  re- 
aonstrance  of  the  plaintiffs,  turned  in  upon 
laid  lands  and  premises,  among  plaintiffs* 
cattle,  a  large  number  of  their  cattle  infected 
with  a  contagious  and  fatal  disease  known  as 
Texas  cattle  fever.  That  defendants  knew  that 
their  cattle  were  so  infected,  and  were  liable 
to  communicate  the  disease  to  plaintiffs'  cattle; 
1^  reason  whereof  and  through  the  carelessness 
and  negligence  of  the  defendants  the  disease 
-470]  was  communicated  to  plaintiffs' *cattle, 
four  hundred  of  which  died  and  the  remainder, 
namelv,  one  hundred  head,  were  rendered 
worthless  in  consequence  of  such  disease. 

Defendants  interposed  a  general  plea  of  not 
foilty,  and  a  jury  being  waived  by  an  agree- 
ment in  writing,  the  case  was  tried  by  the 
district  court,  which,  having  heard  the  evi- 
dence and  arguments  of  counsel,  found  the 
issue  in  favor  of  the  plaintiffs,  and  entered  a 
judgment  against  the  defendants  for  the  sum 
ii  $5,200  damages,  together  with  their  costs. 

Thereupon  defendants,  after  unsuccessfully 
moving  lor  a  new  trial,  prayed  an  appeal 
to  the  supreme  court  of  the  territory,  which 
made  a  finding  of  facts  substantially  to  the  ef- 
fect that  there  were  in  the  state  of  Texas  cer- 
tain districts  which  were  permanently  infected 
with  germs  of  splenetic  fever.  Texas  fever,  or 
Texas  cattle  fever,  and  that  Oak  and  Bee 
counties  were  a  psrt  of  such  infected  districts; 
that  a  part  of  defendants'  cattle  were  shipped 
by  them  from  Oak  and  Bee  counties,  and  un- 
loaded at  Hatch  station  in  the  territory  of 
New  Mexico,  and  were  from  there  driven  on 
foot,  along  the  public  roa^l,  across  the  range 
cf  the  plaintiffs  to  the  range  of  the  defendants, 
adjoining  plaintiffs'  range;  where  they  were 
tamed  loose  to  graze  with  other  cattle  upon 
defendants' range;  that  defendants  werenotified 
\/y  plaintiffs,  and  thus  had  knowledge  of  the 
probable  existence  of  such  disease  in  said  in- 
fected districts  and  said  counties  at  the  time 
Ibey  drove  their  said  cattle  from  said  counties 
•cross  plaintiffs'  range;  that  defendants'  cattle 
brought  with  them  the  germs  of  an  infectious 
tod  communicable  disease  known  as  splenetic 
or  Texas  fever,  and  communicated  such  dis- 
ease to  plaintiffs'  cattle,  either  on  the  public 
road  on  plaintiffs'  raUge  or  on  defendants' 
range,  and  plaintiffs'  cattle  became  infected 
with  the  germs  of  such  disease,  and  there- 
bw  sicken^,  and  manv  of  them  died,  and 
toe  plaintiffs  sustained  damage  thereby  to  the 
amount  of  $5,200;  that  before  defendants' 
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cattle  were  driven  across  plaintiffs'  range, 
plaintiffs  notified  defendants  that  their  cattle 
would  be  liable  to  communicate  Texas  fever 
to  plaintiffs,  and  requested  them  to  abstain 
from  driving  their  cattle  across  plaintiffs'  range; 
that  afterwards  and  notwithstanding  plain- 
tiffs' request 'defendants  drove  their  said  [4 7 1 
cattle  across  plaintiffs'  range,  in  the  manner 
heretofore  stated,  by  reason  of  which  said  dis- 
ease became  communicated  to  plaintiffs'  cattle. 
Upon  this  finding,  the  court  ordered  a  judg- 
ment to  be  entered  affirming  the  judgment  of 
the  court  below,  and  allowed  an  appeal  to 
this  court. 

Mr,  T.  B.  Catron  for  appellants. 
Mesgri.  S.  B.  Newcomb  and  Samuel  M. 
Arnel  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

In  this  case,  which  was  tried  by  the  court 
without  a  jury,  there  are  fifty-three  assign- 
ments of  error  taken  to  the  introduction  of 
much  of  the  testimony  and  to  the  finding  of 
the  principal  facts.  As  usual,  when  the  as- 
signments are  so  numerous,  it  will  be  necessary 
to  consider  but  few  of  them. 

1 .  Thirteen  of  these  assignments  are  taken  in 
different  form  to  the  action  of  the  court  in 
holding  that,  upon  a  trial  by  the  court,  the 
admission  of  improper,  incompetent,  irrele- 
vant, or  immaterial  evidence  was  no  cause  for 
reversal;  that  in  such  case,  on  appeal,  the 
court  will  give  no  weight  to  such  testimony 
in  the  determination  of  such  appeal,  but  will 
not  reverse  the  judgment  because  it  was  ad- 
mitted, unless  it  appears  that  the  court,  in 
making  its  decision,  relied  upon  such  irrele- 
vant evidence;  that  a  finding  of  facts  in  a  case 
at  law,  tried  without  a  jury,  is  conclusive 
where  there  is  sufficient  evidence  to  found  it 
upon,  even  though  the  evidence  be  confiicting; 
in  refusing  to  pass  upon  questions  of  law  and 
fact  spparent  upon  the  face  of  the  record, 
and  in  refusing  to  review  the  cause  and  pass 
upon  the  evidence  as  upon  a  hearing  de  novo. 

The  position  of  the  defendants  in  this  con- 
nection is  that  whatever  may  be  the  practice 
in  the  Federal  courts  under  the  Revised  Stat- 
utes, or  of  the  courts  in  other  territories,  the 
laws  of  New  Mexico  require  the  supreme  court, 
in  passing  upon  cases  tried  in  a  court  below 
without  a  jury,  practically  *to  retry  the  [472 
case  upon  the  law  and  facts,  as  though  it  were 
an  appeal  in  equity. 

In  support  of  this,  our  attention  is  called  to 
three  statutes  upon  the  subject  of  hearings  in 
the  supreme  court,  by  one  of  which  (N.  M. 
Comp.  Laws.  §  2060)  "  trial  by  jury  may  be 
waived  by  the  several  parties  to  any  issue  of 
fact  in  the  following  cases:  (1)  By  suffering 
default  by  failing  to  appear  at  the  trial.  (2)  By 
written  consent  in  person  or  by  attorney,  filed 
with  the  clerk,"  and  by  the  second  of  which 
(g  2190)  the  supreme  court,  in  appeals  or  writs 
of  error,  shall  examine  the  recora.  and  on  the 
facts  therein  contained  alone  shall  award  a 
new  trial,  reverse  or  affirm  the  judgment  of 
the  district  court,  or  give  such  other  judgment 
as  shall  be  agreeable  to  law."  'There  is  clearly 
nothing  in  these  statutes  which  lays  down  a 
different  rule  from  that  ordinarily  pursued  in 
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Appellate  courto.  If  the  case  be  tried  bj  Jury 
and  rerlewed  upon  writ  of  error,  the  power  of 
the  appellate  court  is  limited  to  aiBrming  the 
judgment  or  rerersing  it  for  errors  apparent 
upon  the  record,  and  remanding  it  for  a  new 
tnal,  as  specified  in  this  section.  If  it  be  an 
appeal  in  equity,  the  court  retries  the  case 
upon  the  eTideoce  in  the  court  below,  and 
ffives  such  Judgment  as  may  be  agreeable  to 
&w.  No  mention  is  made  in  this  section  of 
common-  law  cases  tried  without  a  jury,  and 
we  perceive  no  necessity  for  our  supplying 
the  omission.  So  far  as  this  class  of  cases  is 
concerned,  they  are  left  to  be  determined  by 
the  leeal  principles  applicable  to  them  in  other 
Jurisdictions,  and  as  regards  the  Federal  prac- 
tice, this  court  has  held  in  a  series  of  cases 
that  the  special  findings  of  facts  referred  to  in 
the  acts  allowiog  parties  to  submit  issues  of 
facts  in  civil  cases  to  be  tried  and  determined 
by  the  court,  is  not  a  mere  report  of  the  evi- 
dence, but  a  finding  of  those  ultimate  facts 
upon  which  the  law  must  determine  the  rights 
of  the  parties;  and,  if  the  findings  of  fact  be 
general,  only  such  rulings  of  the  court  in  the 
progress  of  the  trial  can  be  reversed  as  are 

E resented  by  a  bill  of  exceptions,  and  that 
1  such  cases  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  re- 
view any  more  than  in  a  trial  by  Jury.  NorrU 
V,  Jackson,  76  U.  8.  9  Wall.  125  [19:  60**]; 
473]  Kearney  v.  Cote,  79  U.  8.  12  Wall.  ♦276 
ra0:»y5]  •.  Brooklyn  L.  Im  Oo,  v.  MiUer,  79  U.  8. 
12  Wall.  286  [20:  898];  Mermntile  Mut  Im.  Co. 
V.  FoUom,  85  U.  8.  18  Wall.  287  [21:  827]; 
Springfield  F,  d  M.  Im.  Oo.  v.  Sea,  88  U.  8.  21 
Wall.  158  [22:  611];  Jennuon  v.  Leonard,  88 
U.  8.  21  Wall. 802  [22:  689];  TVn^  v.  OrinneU, 
92  U.  8.  467  [28:  788];  jEtna  Ins.  Co.  v.  Boon, 
96  U.  8. 1 1 7  [24 :  395] ;  The  Ahbotrfard  v.  Johnson 
("The  AhboUfard),"  98  U.  8.  440  [26: 168]. 

So,  too,  in  cases  brought  here  by  appeal 
from  the  supreme  courts  of  the  territories,  we 
have  several  times  held  that  we  cannot  con- 
fider  the  weight  or  the  sufficiency  of  the  evi- 
dence, but  only  whether  the  facts  found  by 
the  court  below  support  the  Judgment,  and 
whether  there  was  any  error  in  rulings,  duly 
excepted  to,  upon  the  admission  or  rejection 
of  evidence.  Idaho  A  0.  Land  Improv.  Oo. 
V.  Bradbury,  182  U.  8.  609  [33:488];  San 
Pedro  db  0.  d.  A.  Oo.  v.  United  States,  146  U.  8. 
120  [86:911];  Smith  v.  Qale,  144  U.  8.  609 
[86:621];  Mammoth  Min.  Co.  v.  Salt  Lake 
Ibundry  db  M.  Oo.  161  U.  8.  447  [88:229]. 

By  the  act  of  April  7.  1874  (18  Stat  at 
L.  27),  the  appellate  jurisdiction  of  this 
court  "over  the  judgments  and  decrees  of  the 
territorial  courts  in  cases  of  trial  by  jury  shall 
be  exercised  by  writ  of  error,  and  in  all  other 
cases  by  appeal,"  with  a  proviso  '*  that  on 
appeal,  instead  of  the  evidence  at  large,  a 
■tatementof  the  facts  in  the  case  in  the  nature 
of  a  special  verdict,  and  also  the  rulings  of 
the  court  on  the  admission  or  rejection  of 
evidence,  when  excepted  to,  shall  be  made 
and  certified  by  the  cpurt  below,  and  trans- 
mitted to  the  supreme  court,  together  with  a 
transcript  of  the  proceedings  and  judgment 
or  decree."  It  was  said  in  Idaho  <t  0.  Land 
Improv.  Oo.  v.  Bradbury,  182  U.  8.  609. 
618  [88:488,  486],  that  the  necessary  effect  of 
Ibis  enactment  was  that  no  Judgment  or  decree 


of  the  highest  court  of  a  territory  could  bo 
reviewed  by  this  court  in  matter  of  fact,  but 
only  in  matter  of  law,  or,  as  was  said  by 
Chief  Justice  Waite  in  Eeehi  v.  Boughton,  ify^ 
U.  8.  286,  286  [26:1018]:  "We  are  nut  to 
consider  the  testimony  in  any  case.  Upon  a 
writ  of  error  we  are  confined  to  the  bill  of 
exceptions,  or  questions  of  law  otherwise  pre- 
sented by  the  record;  and  upon  an  appeal,  to 
the  statement  of  facts  and  rulings  certified  by 
the  court  below.  The  facts  set  forth  in  the 
statement,  which  must  come  up  with  the  ap- 
peal, are  conclusive  on  us.  Under  these  cir- 
cumstances, the  form  of  proceeding  to  get  a. 
*review  is  not  of  so  much  importance  [474 
as  certainty  about  what  is  to  be  done." 

Indeed,  no  great  stress  was  laid  by  the  plain- 
tiffs in  error  upon  the  above  section  of  the 
Compiled  Laws,  their  principal  reliance  beinff 
upon  N.  M.  Laws  1889,  chap.  1,  g  4,  which 
reads  as  follows: 

"Sec.  4.  In  all  cases  now  pending  in  the 
supreme  court,  or  which  may  hereafter  be 
pending  in  the  supreme  court,  and  which  may 
have  been  tried  by  the  equity  side  of  the  court, 
or  which  nuiy  have  been  tried  by  a  Jury  on 
the  common-law  side  of  the  court,  or  in  which 
a  lury  may  have  been  waived,  and  the  cause 
tried  by  the  court  or  the  Judge  thereof,  it  shall 
be  the  duty  of  the  supreme  court  to  look  into 
all  the  rulings  and  decisions  of  the  court  which 
may  be  apparent  Upon  the  records,  or  which 
mav  be  incorporated  in  a  bill  of  exceptions, 
and  pass  upon  all  of  them,  and  upon  the 
errors,  if  any  shall  be  found  therein,  in  the 
rulings  and  decisions  of  the  court  below,  grant 
a  new  trial,  or  render  such  other  judgment  as 
may  be  right  and  Just  and  in  accordance  with 
law;  and  said  supreme  court  shall  not  decline 
to  pass  upon  any  question  of  law  or  fact 
which  mav  appear  in  the  record,  either  upon 
the  face  of  the  record  or  in  the  bill  of  excep- 
tions, because  the  cause  was  tried  by  the  court 
or  by  the  judge  thereof  without  a  jury,  but 
shall  review  said  cause  In  the  same  manner 
and  to  the  same  extent  as  if  it  had  been  tried 
by  a  Jury." 

By  this  statute  it  is  made  the  duty  of  the 
supreme  court  of  the  territory  to  look  into  and 
pass  upon  all  the  rulings  and  decisions  of  the 
court  below,  which  may  be  apparent  upon  the 
record;  or  which  may  be  incorporated  into  a 
bill  of  exceptions,  and,  if  any  error  be  found, 
grant  a  new  trial  or  render  such  other  judg- 
ment as  may  be  right  and  just  and  in  accord- 
ance with  law.  And  the  supreme  court  must 
not  decline  so  to  do  because  the  case  was  tried 
by  the  court  without  a  Jury,  but  must  review 
said  cause  in  the  same  manner  and  to  the  sam0 
extent  as  if  it  had  been  tried  by  a  jury. 

It  is  difficult  to  perceive  wherein  this  statute 
makes  any  essential  change  in  the  previous 
practice,  or  even  if  it  did,  bow  it  could  affect 
the  power  of  this  court  under  the  statute  of  1874, 
*above  cited.  It  certainly  does  not,  in  [475^ 
terms,  require  that  the  court  shall  rehear  tho 
case  upon  the  testimony,  as  if  it  were  an  ap- 
peal in  equity,  but  limits  its  powers  of  review 
to  such  questions  as  are  apparent  upon  the 
record,  or  incorporated  in  a  bill  of  exceptions. 
And  in  cases  where  the  cause  is  tried  by  tho 
court  without  a  jury  it  can  only  review  it  ia 
the  same  manner  and  to  the  same  extent  a» 
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If  It  had  been  tried  by  t  Jury.  Now  the  7th 
Amendment  to  the  Constitutfon  expressly  pro- 
Tides  that  no  fact  tried  by  a  Jury  shall  be 
otherwise  re-ezamined  in  any  court  of  the 
IJnited  States  than  according  to  the  rules  of 
the  common  law,  and  in  Panom  ▼.  Be^ord, 
38  U.  8.  8  Pet.  448.  448  [7:786,  787],  it  was 
■aid  that  "the  only  modes  known  to  the  com- 
mon law  to  re-examine  such  facts  are  the 
emting  of  a  new  trial  by  the  court  where  the 
ue  was  tried,  or  to  which  the  record  was 
properly  returnable,  or  the  award  of  a  venire 
faeiae  de  now  by  an  appellate  court,  for  some 
error  of  law  which  intervened  in  the  proceed 
logs."  See  also  Lincoln  ▼.  Power,  151  U.  S. 
486.  438  [88:224,  2251;  New  York  0.  d  H.  R. 
R  Go.  V.  Fraloff,  100  U.  8.  24,  81  [25: 581, 
6851. 

The  17th  section  of  the  act  creating  New 
Mexico  a  territory  (9  Stat,  at  L.  446,  452)  pro- 
Tides  "that  the  Constitution  and  all  laws  of 
the  United  States  which  are  not  locally  inap- 
plicable shall  have  the  same  force  and  effect 
within  the  said  territory  of  New  Mexico  as 
elsewhere  within  the  United  -States."  It  would 
seem,  then,  to  be  entirely  clear  that,  if  a  court 
can  only  review  cases  tried  without  a  jury,  as 
it  would  review  cases  tried  by  a  jury,  it  can 
only  review  them  for  errors  apparent  upon 
the  record,  or  incorporated  in  a  bill  of  excep- 
tions. If  the  statute  bad  said  that  the  supreme 
court  should  review  the  cause  in  the  same 
manner  and  to  the  same  extent  as  if  it  were  a 
suit  in  equity,  there  would  be  room  to  con- 
tend that  the  case  should  be  retried  upon  the 
testimony,  although  even  in  such  case  the 
power  of  this  court  would  be  limited  by  the 
act  of  1874.  But  if  this  power  be  limited  to  a 
xeview  in  the  same  manner  and  to  the  same 
extent  as  if  the  case  had  been  tried  by  jury,  its 
powers  are  only  such  as  could  be  exercised 
upon  a  writ  of  error. 

476]  *We  think  there  is  nothing  in  this  stat- 
ote  to  take  this  case  oi;t  of  the  general  rule,  so 
frequently  announced, that  in  cases  where  a  ju- 
ry is  waived  the  findings  of  fact  by  the  court 
nave  the  same  force  and  effect  as  the  verdict 
of  a  jury,  and  that  the  appellate  court  will 
not  set  aside  the  findings  and  order  a  new 
trial  for  the  admission  of  incompetent  evi- 
dence if  there  be  other  conopetent  evidence 
to  support  the  conclusion.  The  evident  pur- 
pose of  N.  M.  Comp.  Laws,  S  2060,  was  to 
give  to  litigants  the  option  of  having  their 
causes  tried  by  jury  cr  by  the  court,  and  we 
think  there  is  nothing  in  these  statutes  to  in- 
dicate that  the  findings  of  the  court  were  not 
intended  to  have  the  same  force  and  effect  as 
t  special  verdict  of  a  jury,  and  that,  where 
there  is  any  testimony  to  support  such  find- 
ings, the  power  of  the  appellate  court  is  lim- 
its to  determine  whether  the  facts  so  found 
ire  sufficient  to  support  the  judgment 

2.  Ten  assignments  are  addressed  to  ques- 
tions of  variance  between  the  declaration  and 
the  facts,  as  specifically  found  by  the  court. 

(a)  The  first  of  these  questions  relates  to  the 
lllegatioc  in  the  declaration  that  the  disease 
of  which  the  plaintiffs'  cattle  died,  and  which 
Was  communicated  by  the  defendants'  cattle, 
Was  known  as  ''Texas  cattle  fever,"  whereas 
the  finding  of  the  court  was  that  plaintiffs' 
eattledied  of  ''Texas  fever."    In  other  por- 
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tions  of  the  finding,  however,  the  disease  is 
spoken  of  as  commonly  called  splenetic  fever, 
southern  cattle  fever,  Texas  fever,  or  Texas 
cattle  fever,  and  it  would  appear  that  it  was 
known  by  all  these  names,  although  the  wit- 
nesses spoke  of  it  generally  as  l^xas  fever. 
Assuming  that  to  be  its  proper  designation, 
defendants  could  not  possibly  have  been  mis- 
led, since  the  introduction  of  the  word  "cattle" 
was  evidently  intended  to  indicate  merely  that 
it  was  a  fever  originating  in  Texas,  and  pre- 
vailing among  cattle.  While  cases  may  doubt- 
less be  found  to  the  effect  that  descriptive 
allegations  of  this  kind  must  be  proved  with 
great  strictness,  the  tendency  of  modern  au- 
thorities is  to  hold  that  "no  variance  between 
the  allegations  of  a  pleading  and  the  proofs 
offered  to  sustain  it  shall  be  deemed  material 
unless  it  be  of  a  character  to  *mtslead  i477 
the  opposite  party  in  maintaining  his  action  or 
defense  on  the  merits."  Nash  v.  Towne^  72  U. 
8.  5  Wall.  689,  698  ri8:  527.  529];  Rot^im  v. 
Chicago,  71  U.  S.  4  Wall.  657  [18: 427];  CaUin 
V.  Ounttr,  11 N.  Y.  868  [62  Am.  Dec.  113]. 

(b)  A  variance  is  also  claimed  between  the 
allegation  that  the  disease  was  a  "contagious" 
one,  and  the  finding  of  the  court  that  Texas 
fever  is  not  communicated  by  contact,  but  is 
an  "infectious"  disease.  There  is  doubtless  a 
technical  distinction  between  the  two  in  the 
fact  that  a  contagious  disease  is  communicable 
by  contact,  or  by  bodily  exhalation,  while  an 
infectious  disease  presupposes  a  cause  acting 
by  hidden  infiuences,  like  the  miasma  of 
prison  ships  or  marshes,  etc.,  or  through  the 
pollution  of  water  or  the  atmosphere,  or  from 
the  various  dejections  from  animals.  'The  word 
"contagious,"bowever,is  often  used  in  a  similar 
sense  of  pestilential  or  poisonous,  and  is  not 
strictly  confined  to  infiuences  emanating  di- 
rectly from  the  body.  As  applied  to  Texas 
fever  the  difference  would  be  that  if  the  word 
were  strictly  construed,  it  would  follow  that 
the  disease  must  be  communicated  directly 
from  one  animal  to  another,  while  if  it  were 
infectious  it  would  be  communicated  by  cattle 
carrying  the  germs  of  the  disease  from  the  in- 
fected district,  and  depositing  the  same  upon 
the  range  and  waters  occupied  by  other  cattle 
susceptible  to  the  infection,  so  that  they  would 
become  infected  therefrom.  This  was  the 
finding  of  the  court  with  respect  to  the  disease 
in  question.  The  difference  is  quite  imma- 
terial in  this  case,  however,  as  the  allegation 
of  the  second  count  is  that  plaintiffs'  cattle 
were  healthy,  and  were  "especially  free  from 
a  certain  contagious,  noxious,  dangerous,  in- 
fectious, and  fatal  disease  commonly  known  as 
the  Texas  cattle  fever;"  that  with  knowledge 
of  this  fact  defendants  turned  upon  plaintiffs' 
land  and  premises  his  own  cattle,  which  were 
"infected  with  a  noxious,  dangerous,  and 
fatal  disease,  commonly  known  «s  the  Texas 
cattle  fever."  And  elsewhere  defendants' 
cattle  are  spoken  of  as  infected  with  "the  said 
contagious  disease,"  which  they  communicated 
to  plaintiffs'  cattle.  It  is  evident  that  the 
words  "infectious"  and  "contagious"  were  not 
used  in  any  technical  sense,  or  with  anv  inten- 
tion of  averring  that  plaintiffs'  cattle  became 
ill  from  any  contagious,  as  distinguished  from 
an  Infectious,  disease;  and  that, reason ablv  con- 
strued, *it  was  only  intended  to  aver  that[478 
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defendanU'  catUe  were  afflicted  with  the  Texas 
cattle  fever,  and  that  by  the  negligeoce  of  the 
defendants  they  communicated  it  to  the  plain- 
tiff s'  cattle.  The  general  words  **contagious," 
•*noxiou8,"  **dangerou8,"  "infectious,"  and 
"fatal"  areevidently  intended  to  be  limited  by 
the  specific  words  "Texas  cattle  fever, "and  not 
10  raise  amcdical  question  whether  Texas  cattle 
fever  is,  strictly  speaking,  contagious  or  infec- 
tious. 

{e)  There  is  also  an  allegation  in  the  second 
•count  that  the  plaintiffs  kept  and  grazed  their 
•cattle  on  certain  lands  of  which  they  were  pos- 
sessed in  the  county  of  Sierra;  that  while  so 
grazing  upon  said  lands,  defendants  drove  and 
pastured  their  cattle  upon  these  lands,  and 
there  communicated  to  them  the  disease  in 
question;  while  the  finding  of  the  court  in  that 
connection  was,  that  it  could  not  be  deter- 
mined "whether  Lynch  Bros.'  cattle  con- 
tracted the  disease  on  the  road,  or  on  their  own 
range,  or  on  Grayson's  range,  owing  to  the  in- 
discriminate mixing  of  them  with  Grayson  & 
Co.'s  cattle  on  both  ranges."  It  certainly 
would  not  be  claimed  that  the  fact  that  plain- 
tiffs could  not  prove  whether  the  disease  was 
•communicated  to  their  cattle  while  upon  their 
own  lands  or  elsewhere  would  prevent  their 
recovery,  if  the  disease  were  communicated 
•cither  in  one  place  cr  the  other.  In  such  case, 
if  the  description  be  wholly  immaterial,  it 
may  be  averred  to  have  happened  either  in 
•one  place  or  the  other,  and  the  fact  that  it 
was  impossible  to  tell  exactly  where  the  tort 
took  place  would  not  constitute  a  variance.  It 
is  said  by  Chitty  (Pleading.  410)  that  "where 
the  place  of  doing  an  act  is  precisely  alleged, 
if  the  description  be  wholly  immaterial,  the 
ground  of  charge  or  of  complaint  not  being 
local,  the  description  may  perhaps  be  rejected 
ma  surplusage;  as  if  in  trespass  for  taking 
goods,  the  declaration  were  to  allege  that  they 
were  taken  *in  a  house'  it  would  seem  to  be 
«ufficient  to  prove  that  thev  were  taken  else- 
where, unless  indeed  a  local  trespass  as  to  the 
bouse  be  laid  in  the  same  court."  In  United 
State*  V.  I^  Baron,  71  U.  S.  4  Wall.  642,  648 
(18:  309,  810],  it  is  said  that  allegations  of 
time,  quantity,  value,  etc.,  need  not  be  proved 
4 7  9]  with  precision,  but  that  a  large  *depar- 
ture  from  the  same  is  allowable.  The  same  rule 
-also  applies  to  allegations  of  place.  See  also 
F&pe  V.  AUis,  115  U.  S.  868  [29:  398],  where 

?»roof  of  the  delivery  of  iron  at  a  different  place 
rom  that  alleged  in  the  complaint  was  held  lo 
have  been  properly  admitted,  defendants  hav- 
ing failed  to  prove  that  they  were  misled  by 
the  variance  between  the  averment  and 
the  proof.  Peck  v.  Waters,  104  Mass.  845, 
^1. 

Besides  this,  however,  none  of  the  alleged 
Tariances  appear  to  have  been  called  to  the  at- 
tention of  the'  district  court  at  any  time  during 
the  trial,  or  in  any  of  defendants'  numerous 
•objections  to  the  introduction  of  testimony,  or 
otherwise,  nor  are  they  noticed  in  any  one  of 
the  fifty  assignments  of  error  filed  in  the  su- 
preme court  of  the  territory.  If  it  were  not 
too  late  to  raise  any  of  these  questions  at  this 
time,  the  fact  that  they  were  never  raised  be- 
fore would  be  a  complete  answer  to  any  claim 
that  defendants  could  have  been  misled  by 
«uch  variances.  Liverpool  db  L,  db  O.  Ins.  Co. 
V.  Ounther,  116  U.  8.  118  [29:  575];  BeU  v. 


Knotfiles,^  Cal.  198;  Oiffertr.  Wut^dS  WI8.617. 
8.  Objections  were  taken  to  the  testimony 
of  three  witnesses.  Speed,  Halleck,  and  Har- 
grave,  upon  theground  that,  not  being  experts, 
they  were  permitted  to  say  that  the  disease 
with  which  plaintiffs'  cattle  became  affected 
was  ordinarily  called  Texas  fever.  These  wit- 
nesses, however,  were  not  called  as  experts, 
nor  did  they  purport  to  testify  in  that  capacity. 
They  testified  fully  as  to  the  symptoms  of  the 
disease  with  which  plaintiffs'  cattle  were  af- 
flicted, the  resemblance  of  these  symptoms  to 
such  as  they  had  previously  observed  in  other 
cattle,  stating  that  the  disease  was  generally 
called  Texas  fever.  These  were  evidently 
matters  of  common  observation.  These  wit- 
nesses did  not  claim  to  testify  of  their  own 
knowledge  as  to  the  name  of  the  disease,  hut 
merely  as  to  the  symptoms  they  observed,  and 
that  cattle  so  afflicted  were  ordinarily  spoken 
of  as  having  Texas  fever. 

4.  The  objection  to  the  admission  of  a  cer- 
tain document,  tending  to  show  title  to  some 
of  the  lands  in  the  plaintiffs,  is  obviously  un- 
tenable, inasmuch  as  there  was  no  finding  of 
title  in  them, and  the  document  appears  to  have 
been  admitted  ^simply  for  the  purpose  of  [480 
showing  that  plaintiffs  were  not  mere  trespass- 
ers upon  the  property.  The  fact  that  they 
were  in  possession  was  not  controverted,  and 
their  rights  as  against  the  defendants  did  not 
even  depend  upon  the  lawfulness  of  such  pos- 
session. The  manner  in  which  they  took 
possession,  or  the  validity  of  their  title,  was 
wholly  immaterial. 

5.  Fourteen  assignments  of  error  are  ad- 
dressed to  the  admission  of  the  depositions  of 
Salmon  and  Detmers,  who  testified  as  experts 
to  the  nature  and  symptoms  of  the  disease, 
and  to  the  fact  that  there  were  certain  districts 
infected  with  the  fever.  Salmon  resided  in 
Washington,  was  a  professor  of  veterinary 
medicine,  chief  of  the  United  States  Bureau  of 
Animal  Industry,  and  at  the  time  in  the  serv- 
ice of  the  United  States  government.  He  had 
held  this  position  for  more  than  ten  years;  had 
been  chief  of  the  veterinary  division  of  the  De- 
partment of  Agriculture;  had  been  in  the  em- 
ploy of  the  Department  of  Agriculture,  inves- 
tigating the  disease  of  animals,  for  over  fifteen 
years,  and  was  called  to  Washington  about 
1888  in  the  discbarge  of  his  duties.  He  had  in- 
vestigated the  disease  known  as  the  Texas 
fever.  Detmers  resided  in  Illinois,  was  a  vet- 
erinary surgeon,  and  had  been  in  the  employ 
of  the  Department  of  Agriculture  for  the  pur- 
pose of  investigating  contagious,  infectious, 
and  epizootic  diseases  of  horses,  cattle,  and 
swine,  and  had  investigated  the  disease  known 
as  Texas  fever,  and  was  acquainted  with  its 
symptoms  and  diagnosis;  had  made  a  good 
many  post  mortem  examinations  of  cattle  that 
had  died  with  it,  and  was  familiar  with  the 
disease.  If  tiiese  gentlemen,  who  were  con- 
nected with  the  Department  of  Agriculture 
and  made  a  specialty  of  investigating  animal 
diseases,  were  not  competent  to  speak  upon 
the  subject  as  experts,  it  would  probably  be 
impossible  to  obtain  the  testimony  of  witnesses 
who  were.  The  fact  that  they  spoke  of  certain 
districts  of  Texas  as  being  infected  with  that 
disease  was  perfectly  competent,  though  they 
may  never  have  visited  those  districts  in  person. 
In  the  nature  of  their  business.  In  the  correa- 
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pondence  of  the  department  and  !n  tbe  fnyestl- 

etion  of  such  diseases,  they  would  naturally 
come  much  better  acouainted  wftb  tbe  dis- 
<#81]  tricts  where  such  diseases  'originated  or 
were  prevalent,  tban  if  they  had  been  merely 
local  physicians  and  testified  as  to  what  came 
within  their  personal  observation.  The  knowl- 
edge thus  gained  cannot  properly  be  spoken  of 
•8  hearsay,  since  it  was  a  part  of  their  official 
duty  to  obtain  such  knowledge,  and  learn 
where  such  diseases  originated  or  were  preva- 
lent, and  how  they  became  disseminated 
throughout  the  country.  Congress  dt  E.  Spring 
Co,  v.  Edgar,  99  U.  8.  645  [25:  487];  8tate  v. 
Wood,  58  N.  H.  484;  Dole  v.  Johnson,  60  N. 
H.  452;  Emerson  v.  Lowell  Oaslight  Co.  6  Allen. 
148  [83  Am.  Dec.  621].  While  it  is  possible 
that  some  questions  may  have  been  asked  of 
these  witnesses  which  were  irrelevant,  imma- 
terial, and  incompetent,  the  reception  of  such 
evidence,  as  already  observed,  does  not  vitiate 
the  findings  of  the  court,  or  entitle  tbe  party 
to  a  new  trial. 

Tbe  objections  to  the  testimony  of  these  wit- 
nesses are  so  numerous  we  have  not  deemed  it 
necef«ar>  to  examine  them  in  detail.  We  are 
satisfied  that  there  was  notbing  that  went  to 
to  tbeir  competency  as  experts. 

As  one  of  these  witnesses  testified  that  Oak 
and  Bee  counties  in  Texas  were  known  to  be 
permanently  infected  with  the  fever,  and  as 
the  court  found  that  these  counties  were  a  part 
of  the  infected  district,  and  also  found  that  the 
cattle  in  question  were  shipped  from  those 
counties  into  the  territory  of  New  Mexico, 
aod  that  the  defendants  were  notified  by  tbe 
plaintiffs  of  the  existence  of  such  disease  in 
these  counties  at  the  time  they  drove  their 
cattle  across  plaintiffs'  range,  and  as  there  was 
evidence  tending  to  show  notice  to  the  defend- 
ants of  the  disease  in  their  own  cattle,  and  of 
the  liability  to  communicate  the  same  to  plain- 
tiffs* cattle,  and  that  thev  were  requested  to 
abstain  from  driving  them  over  plaintiffs' 
range,  we  see  no  reason  for  attacking  the  find- 
ings of  tbe  court  in  this  connection,  and  none 
that  would  authorize  us  to  infer  that  defend- 
ants did  not  have  the  requisite  notice  to  render 
them  chargeable. 

6.  Error  is  also  assigned  upon  the  ground 
that  it  appears  from  the  special  finding  of  fact 
that  plaintiffs  were  guilty  of  contributory  negli- 
gence in  allowing  their  cattle  to  range,  graze, 
and  water  on  defendants^  range  with  their  cattle, 
482]  and  *made  no  effort  to  prevent  them  from 
doing  so,  or  to  aid  in  keeping  defendants'  cattle 
off  their  range.  In  this  connection  the  court 
found  that  tbe  cattle  of  defendants,  Grayson 
ft  Co.,  were  driven  from  the  railway  station 
along  the  public  road,  through  the  range  where 
tbe  plaintiffs'  cattle  grazed,  by  eighteen  men. 
••They  were  driven  straight  on  tbe  road,  and 
Were  strung  out  and  men  placed  on  each  side  of 
them,  to  keep  them  in  the  road,  and  one  or  two 
ahead  to  keep  the  herd  on  the  road  and  drive 
away  any  other  cattle  that  might  be  in  the  way, 
add  keep  them  back  from  the  herd.  They 
were  generally  kept  within  20  yards  of  the  road 
on  eitner  side,  and  often  in  less  space.  They 
were  kept  as  close  together  as  possible.  They 
4id  not  get  outside  o\  that  space.  Onlv  a  few 
other  cattle  were  seen  along  the  road  while 
Mving,  and  such  were  driven  away.    No 
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cattle  not  belonging  to  the  herd  got  into  it,  oi 
mixed  up  with  it,  while  crossing  plaintiffs'. 
Lynch  Bros'. ,  range.  They  were  driven  with* 
out  stopping  from  the  time  they  got  within 
sight  of  where  Lynch  Bros,  claimed  their  cattle 
ran^,  to  the  Percha  river,  inside  of  tbe  de- 
fendants', Graysons',  range,  where  about  four 
hundred  were  stopped  and  others  taken  on  to 
other  parts  of  the  range  of  defendants.  Gray- 
son &  Co.'s  range  extended  south  of  the  Percha 
river  i  or  f  of  a  mile." 

••Plaintiffs  were  informed  by  the  man  who 
was  in  charge  of  defendants'  cattle  when  they 
came  up  that  they  came  from  San  Antonio. 
Texas.  Neither  plaintiffs'  nor  defendants' 
range  was  fenced,  but  the  cattle  ranged  at  will, 
except  that  defendants.  Grayson  &  Company, 
placed  men  at  the  Percha  river,  near  the 
dividing  line  between  the  two  ranges,  and 
tried  to  keep  the  cattle  back  on  each  range  and 
requested  plaintiffs,  Lynch  Brothers,  to  do  the 
same,  and  put  a  number  of  men  there  to  help 
them;  but  Lynch  Brothers  declined  to  do  so, 
saying  they  were  there  first;  so  it  was  impos- 
sible to  keep  the  cattle  of  tbe  two  ranges  from 
e:oing  from  tbe  one  to  the  other.  Lynch 
Brothers'  cattle  in  large  numbers  went  up  onto 
Grayson  <&  Company's  range,  and  Graysons' 
cattle  in  large  numbers  went  down  onto  Lynch 
Brothers'  range.  Grayson  &  Company  at  times 
rounded  up  their  cattle  and  *drove  them  [483 
off  of  Lynch's  range,  but  Lynch  Brothers  did 
not  drive  their  cattle  back  off  Graysons',  nor 
do  anything  to  prevent  their  going  there. 
When  the  cattle  passed  from  one  range  to  the 
other  they  mixed  with  the  cattle  on  the  range 
to  which  they  went,  and  grazed  on  the  same 
pasture  and  drank  of  the  same  water.  De- 
fendants from  time  to  time  drove  their  cattle 
back  from  plaintiffs'  range  to  their  own,  the 
last  time  just  prior  to  September  8,  1884. 
Lynch  Brothers  made  no  effort  to  prevent 
their  cattle  from  going  on  Grayson  &  Com- 
pany's range  or  from  watering  at  the  same 
holes  and  grazing  and  feeding  on  the  same 
pastures  and  ranging  with  Gravson  &  Com- 
pany's cattle  which  came  from  'Texas  in  1884, 
but  allowed  them  to  do  so  in  large  numbers. 

"Lynch  Brothers  made  no  effort  to  keep 
Grayson  &  Company's  cattle  off  their  range 
and  from  grazing  and  feeding  on  the  same 
grasses  and  ranging  with  their  cattle  and 
watering  at  the  same  watering  holes  with 
them,  but  when  Lynch  Brothers'  cattle  went 
on  to  Grayson  &  Company's  range  they  would 
drift  back  to  Lynch  Brothers*  range,  carrying 
with  them  large  numbers  of  Grayson  &  Com- 
pany's new  cattle,  which  had  not  become  so 
thoroughly  located  as  to  keep  them  on  their 
own  range." 

While  the  court,  from  this  testimony,  might 
have  found  that  the  plaintiffs  did  not  use  all 
the  precautions  that  were  possible  to  prevent 
the  infection  of  their  own  cattle,  it  was  not 
bound  to  find  that  they  were  guilty  of  contrib- 
utory negligence  in  this  connection.  It  did 
not  seem  to  be  the  custom  in  that  part  of  the 
country  to  fence  the  ranges,  and  tbe  plaintiffs 
were  not  bound  to  put  themselves  to  the  sole 
expense  of  preventing  their  cattle  from  b3ing 
intermingled  with  those  of  tbe  defendants,  in 
order  to  escape  tbe  possibility  of  infection; 
I  since  in  doing  this  they  might  be  put  to  a  very 
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;l  [llieosed,  &nd  that  the  precautlonat 
by  them  bod  in  facl  ured  their  own  froi 
fectloD.  Upon  the  coDtrer}',  Ibe  dereni 
hftvlDg  been  upprised  of  the  fact  that  their  i 
were  ot  might  be  in  f  ected  were  bound  to  pr 
484]  sui.b  *iofect!oD  belna;  commuul 
to  the  plaintiffs'  cattle.  By  the  Sth  aecti' 
Ihe  act  or  Congress  of  May  28,  1884,  fo 
eBiabllabment  of  a  Bureau  of  Animal  lad 
(23  Slat,  at  L.  SI),  it  is  provided  that  do 
road  company  ahall  receive  for  transportt 
*  transport,  from  one  slate  or  terfito 


"Nor  shall  anf  person,  company,  or  cor 
tlon  deliver  for  such  traoaportatioQ  lo  any 
naj  company  .  .  .  any  live  stock,  k 
iaf  tbem  to  be  affected  wllh  any  coolag 
Infectious,  or  cum mun [cable  disease;  nor 
any  person,  company,  or  corporation  drii 
foot  or  transport  In  private  conveyance 
one  stale  or  lerritOTj  lo  anolher  .  .  . 
live  stock,  knotvioK  them  lo  be  affected 
any  coDlagious.  infectious,  or  conimuDii 
disease,"  etc.  If  defeodants  bad  knoivl 
of  the  fact  that  Ibeir  cattle  were  infected 
Teiaa  fever,  they  were  guilty  of  a  vfolatii 
tbe  statute  lo  delivering  (bem  to  the  rai 
compaoy  for  tranaportation  lA  New  Me 
and  the  duty  devolved  upon  them  of  usir 
Dcceasury  c&re  to  prevent  Ihelrcommuoic; 
the  disease  to  healthy  cattle.  What  care  i: 
necessary  for  the  plaintiffs  to  take  In  that 
oection  depended  upon  circumstances,  am 
%  proper  question  for  the  courl. 

In  one  view  of  tbe  case  it  might  be  said 
tbe  plaintiffs,  having  knowledge  that  del 
anta'  cattle  were  or  might  be  diseased, 
guilty-  of  contributory  negligence  if  thej 
□ot  use  every  possible  precaution  to  prt 
the  spread  of  the  disease  to  tbelr  own  ci 
This,  however,  might  be  an  unjust  rule  a 
cable  to  a  particular  case,  since  it  would 
upon  the  plaintiffs  tbe  entire  duty  andext 
of  avoiding  tbe  conlagion  when  the  del 
•nts  were  tbe  aole  cause  of  the  disease  t 
Introduced  Into  that  neighborhood.  It 
for  the  court  to  Judge  /rom  the  tcstin 
what  precautions  the  plaintiffs,  in  the  rei 
able  and  proper  care  of  their  own  cattle, 
bound  to  take,  and  it  iaevident,  from  tbe 
mate  finding  of  the  liability  on  the  part  o 
defendants,  that  the  court  must  have  f( 
that,  under  the  circumalancee  of  the  cue 
plaintiffs  were  not  guilty  of  contributory  e 
486]  gence.  There  •are  in  reality  two  ent 
■eparate  flndlon  of  facts  in  tbe  case,  tbe 
one  of  which  i»  much  more  specific  than 
other,  but  contains  evidence  of  facts  as  wi 
the  facts  themselves,  but  is  less  complete 
the  "statement  of  further  flndiugs  of  facia 
conclusions  of  law,"  which  is  practical 
finding  of  tbe  ultimate  f&ctsof  the  caae,  at 
tbe  conclusion  that,  from  tbe  facta  so  fo 
the  plaintiffs  are  entitled  toJudgmenL  T 
Is  noflndlDgof  contrlbulory  negligence  oi 
part  of  tbe  plalnlifls,  nor  do  we  think  thai 
facts  as  found  compel  the  cooclusion  thai 
plaintiffs  were  guilty  of  such  negligence. 

Other  error*  are  assigned  which  It  li 


sarj  to  notice  In  detail.  Host  of  then 
)vered  by  those  already  discussed,  and 
of  them  are  so  obTlously  frivolous  as  to 
re  no  discussion. 

B  to  be  regretted  that  defendants  found 
easary  to  multiply  their  asalgaments  to 
an  extent,  u  there  is  idways  a  possibility 
In  tbe  very  abuadauce  of  alleged  errors, 
stantial  one  may  be  lost  sight  of.  Thia 
ommeut  which  courts  have  [recjuent  oc- 
1  lo  make,  and  one  which  is  too  frequently 
jarded  by  tbe  profession, 
are  is  no  error  In  this  case  of  which  the 
danla  are  entitled  lo  complain,  and  lA» 
tent  (^  tA«  tourt  beloa  it  aecoidingljf 
«d. 

Justice  Flald  dissented. 


GRANVILLE  J.  JAMES. 
(See  8.  C.  Beporter*B  ed.  Ob-ViU 


Tsa  to  the  Jurr  that  tbe  SlQgle  question  t» 
ther  or  not  a  trog  wu  blooked  at  tbe  time  a 
oad  employee  wsi  Injured  bj  catcblng  hit 
in  It  Is  not  Impraper,  wtien  tbe  pleadion 
evideDce  have  narroired  the  Ingulrj  to  Uu* 

[No.  270.] 

id  May  4. 1896.      Dedded  May  tS,  1899, 

t.—At  to  quationt  ot  Ime  Qiul  fact  Jot  Bottt 
I  fn  clM  and  criminal  ctua,  see  note  to  Klii> 
iware  Ins.  Co.  3: 1G6. 

I  danui0ca/ar  jKrtonallnfurv/romnctfllocnee, 
te  to  FeQaaylvanla  Co.  v.  Oaj.  SS:  lU. 
«V  of  a  raUnxul  tompanu  tor  (iijurvto  CM 
oucs  OT  to  amtlMT  from  an  tmblockai  frog  or 
h;  Injuries  Irom  projMtloni  or  MmclurM 
woiislif  near  ths  track, 

inroad  companr  baa  been  held  not  to  b* 
ol  negllgenoeln  ta  III  as  to  block  llaawltclna 
us,  particularly  If  It  does  not  appear  that 
QBSO  It  would  not  entail  greater  dantter* 
t  would  avert.  HcQlnnl*  v.  Canada  Souita- 
Idge  Co.  IB  HIcb.  Ml.  And  si-e  Orlfflth  v. 
irton,  C.  R.  *  N.  B.  Co.  7E  Iowa,  (US:  Mayea  v 

0,  B.  I.  *  F.  R.  Co.  U  Iowa.  1163;  ausli  v,  Mla- 
P.  B.  Co.  S8  Kan.  IIS:  Burlloirtoo.  C.  R.  &  N. 

v.  Coates.  09  Iowa,  tM;  Hubn  v.  Mtaourt 
;o.  <K  Uo.  J4a 

re  au  aarlon  for  damaices  was  based  upon 
.ct  that  a  S'ltc^h  at  the  Junction  in  which 
IT'S  leet  were  eaught  ■rasunblooked,4t  wis 
le  evldenoe  Bbowlng  that  u  a  blocked  swltclm 
«n  In  use  on  the  various  railroads  all  over 
uotry  tor  years,  that  a  failure  to  use  a  new 

for  blockiOK  did  not  render  the  campany 
lor  Injury  oaused  thereby.  CbicaKO,  B.  L  * 
to.  T.  Loaergan,  118  III.  41. 
It  bas  been  held  In  Ulcbisan  tbat  a  railroad 
ny  Is  under  no  legal  obllKatlon  to  maintain 
on  sgent  at  s  flag  station  where  tbete  la  an 
ked   siding  tor  the  protection  ot  Its  em- 

1.  Bewllt  v.  Flint  &  P.  U.  K.  Co,  07  Utcb,  SL 
not  negllirence  per  h  to  Isll  to  tiiock  froRa- 
'Itchea.    To  make  it  neiligenoe.  there  muat 

.  -  }1  that  they  are  Inhcrontlj  unsafe  and  dao- 
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IN  ERROR  to  the  United  Slates  Circuit  Court 
of.  Appeals  for  the  Eij^hth  Circuit  to  re- 
TJew  a  judf^ment  affirming  the  judgment  of 
'tiie  Circuit  Court  of  the  United  States  for  the 
fiouthern  District  of  Iowa  in  favor  of  the  plain- 
tiff, Granville  J.  James,  against  the  Union 
Padtic  Railway  Company,  defendant,  for  dam- 
mgea  for  personal  injuries.  Affirmed. 
See  same  case  below,  56  Fed.  Rep.  1001. 

Statement  by  Mr.  Justice  Brewer : 
On  April  12,  1890,  defendant  in  error'  filed 
bis  petition  in  the  district  court  of  Pottowat- 
tamie  county,  Iowa,  to  recover  of  plaintiff  in 
«rror  $20,000  for  personal  injuries.  From  the 
petition  it  appears  that  he  was  a  brakeman  in 
the  employ  of  the  railway  company;  that  the 
injury  occurred  at  the  town  of  North  Bend,  in 
the  state  of  Nebraska,  and  that  it  was  caused 
by  reason  of  his  catching  his  foot  in  the  nar- 
row angle  or  frog  made  by  the  junction  of  the 
main  and  side  tracks  at  that  place,  from  which 
frog  be  was  unable  to  extricate  himself  until 
an  engine  had  passed  over  him.  It  was  alleged 
that  Uie  blocking  of  such  frog  is  the  proper 
dnty  of  every  railway  company,  upon  the 
performance  of  which  every  employee  has  a 
right  to  rely;  and,  further,  '*  that  in  fact  said 
angle  or  froff  was  not  then,  and  had  not  been, 
blocked  or  mled,  but  was  in  a  very  dangerous 
and  hazardous  condition  by  reason  of  not 
being  blocked  or  filled,  all  of  which  the  said 
defendant  then  and  there  knew,  but  of  which 
said  plaintiff  had  no  knowledge  whatever." 
The  defendant   answered  with  a   general' 


denial,  and  by  amendment  that  the  plaintiff 
was  entirely  familiar  with  the  condition  of 
the  tracks  at  North  Bend,  and  by  virtue  of 
such  knowledge  waived  the  right  to  take  ad- 
vantage of  any  alleged  defect  in  their  condi- 
tion. The  case  was  removed  on  application 
of  the  railwav  company  to  the  circuit  court  of 
the  United  *States  for  the  southern  di8-[487 
trict  of  Iowa.  Trial  being  had  it  resultcKi  in  a 
verdict  and  judgment  for  the  plaintiff,  which 
was  affirmed  by  the  court  of  appeals  of  the 
eighth  circuit,  to  reverse  which  judgment  the 
railway  company  sued  out  this  writ  of  error. 

Messrs,  John  M.  Thurston  and  John  F, 
Dillon  for  plaintiff  in  error. 

Messrs,  Francis  A.  Bro^an  and  Michael 
J,  Colbert  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  issues  in  this  case  were  made  up  by  the 
charge  in  the  petition  that  the  frog  was  not 
and  had  not  been  blocked,  which  charge  was 
denied,  and  which  denial  was  supplemented 
by  the  further  allegation  on  the  part  of  the 
railway  company  that  the  plaintiff  knew  the 
condition  of  the  tracks  and  continued  in  de- 
fendant's employ  with  full  knowledge  of  the 
same,  waiving  thereby  the  right  to  complain 
of  any  supposed  defect. 

The  testimony  of  plaintiff  was  that  at  the 
time  of  the  accident,  about  1  o*clock  in  the 
morning,  the  frog  was  unblocked.  In  addi- 
tion he  called  five  witnesses,  who  testified  that 


fferons  when  carefully  uBe<3,  and  to  frenerally 
known  by  those  eotraged  In  operation  of  railroads. 
MlMouri  P.  B.  Co.  v.  Lewis,  24  Neb.  848,  2  L.  E. 
A.  67. 

Ordinarily,  a  servant  who  has  knowledf^e  that 
frogs  or  switches  are  not  blocked  is  precluded 
from  predlcatlnflr  nefrligeoce  in  that  respecr.  He 
aaumes  tbe  risk  of  dangers  reasonably  expected 
to  flow  from  tbe  character  of  such  appliances. 
Lake  Shore  &  M.  8.  B.  Co.  v.  McCorinick«  74  Ind. 
410;  Wilson  v.  Winona  &  St.  P.  R.  Co.  87  Minn.  8S6: 
Little  Rock  ft  Ft.  8.  R.  Co.  v.  Eu  banks,  48  Ark.  460. 

It  was  held  In  Mayes  v.  Cbicaffo,  R.  L  ft  P.  R.  Co. 
tt  Iowa,  fi62,  *'if  an  experienced  servant  did  not 
know  tbe  dancrer  caused  by  absence  of  said  blockp, 
he  will  DOt  be  held  to  have  waived  the  company*8 
DSfflect  in  this  respect.*' 

In  the  absence  of  evidence  that  blocks  were  In 
seneral  use  on  defendant's  tracks,  or  on  those  of 
other  roads,  the  failure  to  provide  a  block  for  the 
froff  at  which  the  accident  occurred  was  not  nee- 
lifenoe;  and  where  i$  appears  that  tbe  plaintiff 
knew,  from  his  lon^  period  of  service,  that  the 
larger  portion  of  frofrs  on  defendant's  road  was 
not  blocked,  he  must  be  held  to  have  assumed  the 
risk  incident  to  the  use  of  the  frog.  Spencer  v- 
New  York  C.  ft  H.  R.  R.  Co.  67  Hun,  196. 

lo  an  action  to  recover  from  a  railroad  company 
damasres  for  the  death  of  an  employee  by  catchinsr 
bis  foot  in  an  unblocked  frogr  while  oouplinff  cars, 
•nd  wbile  in  that  condition  beingr  run  over  by  a  car, 
where  the  evidence  showed  that  he  had  been  in 
the  employ  of  tbe  defendant  for  several  years  as 
hrakeman  and  as  conductor  of  freight  trains;  that 
hit  duty  brought  him  frequently  into  the  yard  in 
i|iieatlon  to  make  up  his  trains;  that  he  necessarily 
knew  of  the  form  of  frog  there  in  use:  and  it  is 
not  shown  that  he  ever  complained  to  his  employ- 
en  of  the  character  of  frogs  used  by  them,— he 
Bust  be  assumed  to  have  entered  and  continued  in 
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the  employ  of  the  defendant  with  full  knowledge 
of  the  dangers  arising  out  of  the  use  of  unblocked 
frogs,  and  cannot  recover.  Southern  Pac  Co.  v. 
Beley,  1S2  U.  S.  145  (88: 391). 

In  an  action  against  a  railroad  company,  brought 
to  recover  the  damages  resulting  from  a  personal  in- 
Jury  alleged  to  have  been  sustained  by  a  pedestrian 
through  catching  his  foot  in  a  frog  maintained  by 
the  company  on  its  track  in  the  sidewalk  of  a 
city  street  crossed  by  the  track,  the  evidence 
showed  that  the  frog  was  an  open  one,  so  con- 
structed that  the  foot  of  a  passer-by  was  liable  to 
be  caught  therein,  and  was  used  without  being 
blocked  or  its  opening  in  any  manner  filled,  or  any 
other  means  being  adopted  to  render  it  safe  for 
persons  crossing  the  track  on  the  sidewalk,  that 
blocks  were  extensively  used  for  that  purpose,  and 
that  there  were  other  means  by  which,  if  adopted 
by  the  defendant,  danger  from  such  frogs  could 
have  been  easily  prevented,  and  was  coupled»wlth 
evidence  tending  to  show  that  the  plaintiff,  a  boy 
twelve  years  of  age,  was  not  familiar  with  the 
crossing,  nor  with  tbe  operation  of  trains  at  that 
point,  nor  with  tbe  purpose  and  construction  of  a 
frog,  and  was  not  aware  of  any  danger  to  be  ap- 
prehended from  passing  over  it.  Held  that  the 
evidence  was  sufficient  to  take  the  case  to  the  Jury 
on  tbe  quet>tion  of  the  defendant's  negligence. 
Friess  v.  New  York  C.  ft  H.U.  R.  Co.  67  Hun,  806, 206* 

A  switch  signal  placed  so  near  the  track  as  to 
scrape  the  sides  of  cars  is  a  defective  appliance. 
Bofls  V.  Northern  P.  R.  Co.  6  Dak.  308. 

A  switch  stand  within  9  or  10  inches  of  oars 
was  held  a  defective  appliance;  but  other  circum* 
stances  entered  Into  consideration,  among  which 
was  that  plaintiff  had  worked  in  the  yard  but  seven 
or  eight  days,  and  bad  not  noticed  the  switch 
stand.  A  ground  switch  would  have  answered 
every  purpose.  Pidoook  v.  Union  P.  B.  Co.  6  Utah, 
612,1L.R.A.18L 
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on  the  next  moroing  they  examined  the  track  i 
and  that  there  was  no  blocking  in  the  frog;  i 
or,  as  one  of  them  said,  *'the  same  as  no 
blocking  at  all."  On  the  other  hand,  the  de- 
fendant introduced  the  testimony  of  seven 
witnesses,  who  examined  the  track  either  the 
next  morning,  or  soon  thereafter,  and  each  of 
whom  found  the  frog  properly  blocked — one 
of  them,  the  section  foreman,  testifving  that 
before  the  accident  he  had  himself  put  the 
blocking  in. 

ObviouHly  the  question  which  the  parties 
submitted  to  the  jury  was  that  of  the  existence 
or  nonexistence  of  a  block  in  the  frog  at  the 
time  of  the  accident.  It  is  contended  by  the 
railway  company  that  the  court  erred  in  fail- 
ing to  give  a  peremptory  instruction  to  find  a 
▼erdict  for  the  defendant.  The  only  witness 
who  tcfititied  to  the  condition  of  the  frog  at  the 
488]*limeof  the  accident  was  the  plaintiff,and 
he  testified  that  it  whs  an  unblocked  fro^,  and 
while  the  section  foreman  testified  that  it  was 
blocked  before,  and  that  he  found  it  the  Sun- 
day after  in  the  same  condition  that  he  had 
originally  placed  it,  and  while  there  was  testi- 
mony of  several  witnesses  that  immediately 
after  the  accident  the  frog  was  found  to  be 
properly  blocked,  yet  there  was  also  equally 
satisfactory  testimony  to  the  contrary.  As 
this  latter  testimony  obviously  contradicts 
that  of  the  section  foreman  as  to  the  condition 
of  the  frog  after  the  accident,  it  tends  to  im- 
peach it  as  to  placing  blocking  in  the  frog 
prior  thereto.  At  any  rale,  in  view  of  the 
plaintiff's  personal  testimony,  there  was  cer- 
tainly a  question  of  fact  to  be  submitted  to 
the  jury  as  to  whether  the  frog  was  or  was 


not  blocked  at  the  time  of  the  accident,  and 
their  conclusion  in  that  respect  cannot  be 
challenged,  and  it  would  have  been  error  for 
the  court  to  have  given  a  peremptory  instruc- 
tion, based  either  way,  upon  this'disputecii 
question,  of  fact. 

Again,  it  ia  said  that  the  only  testimony  a» 
to  the  condition  of  the  frog  prior  to  the  acci- 
dent was  that  of  the  section  foreman,  who- 
testified  that  he  had  properly  blocked  it,  and 
that  if  that  be  ignored  there  was  no  testimony 
tending  to  show  that  it  was  not  at  some  time- 
properly  blocked  and  the  block  removed  with- 
out the  knowledge  of  or  notice  to  the  railroad' 
company.  The  statement  of  the  section  fore- 
man may  be  considered  as  challenged  by  the- 
counter  testimony  of  plaintiff  and  his  wit- 
nesses, and  in  the  absence  of  any  testimony  as- 
to  the  condition  of  the  frog  prior  to  the  acci- 
dent the  jury  were  not  boiind  to  assume  that 
the  frog  had  once  been  properly  blocked  and 
the  blocking  thereafter  removed  or  destroyed. 
They  were  at  liberty  to  Infer  that  it  never  had 
been  blocked,  that  the  track  as  originally  con- 
structed at  this  place  was  as  it  was  found  to 
be  at  the  time  of  the  accident,  and  so  a  case 
was  presented  of  the  absolute  omission  of  the 
railroad  company  to  discbarge  its  duty  of 
providing  a  safe  place  for  the  movement  of 
its  trains  and  the  work  of  its  employees. 

It  is  earnestly  insisted  by  counsel  for  the 
railroad  cx)mpany  that  the  court  improperly  nar- 
rowed the  issuessubmitted  to *the  jury  by  [4:8i> 
charging  that  the  single  question  was  whether 
the  frog  vr&n  olocked  or  not  at  the  time  of  the 
injury,  and  it  is  urged  tha^  the  true  rule  is, 
that  if  the  railroad  company  had  once  properly 


Where  It  is  customary  for  brakemen,  in  the  per- 
formance of  tlieir  duties,  to  ascend  and  descend 
from  the  tops  of  curs  by  side  ladders  when  the 
train  is  in  motion,  the  company  is  t>ound  to  main- 
tain its  roadway  free  from  projections  which  en- 
dnntrer  them  while  so  doing.  Georgia  P.  &.  Co.  v« 
Davis,  02  Ala.  300. 

Kailroad  companies  are  under  an  obligation  to 
all  persons  who  have  a  right  to  be  on  top  of  their 
trains,  in  the  dischergp  of  any  duty,  to  so  construct 
their  overhead  bridges  or  other  overhanging  struc- 
tures adjacent  to  their  tracks  that  they  wiU  not  ex- 
pose such  persons  to  unnecessary  risks,  or  to  perils 
that  can  easily  and  without  any  great  outlay  be 
avoided.  If,  for  any  reason,  structures  of  the  kind 
last  mentioned  are  maintained  which  do  expose 
persons  who  have  a  right  to  t>e  on  the  top  of  mov- 
ing*! rtight  trains  to  unusual  risks  (such  as  a  lialdl- 
ity  to  be  knocked  off),  then  the  exercise  of  ordinary 
caro  requires  some  warning  to,  be  given,  either 
verbally  or  by  whip  lashes,  to  all  those  penions 
who.  in  the  discharge  of  theJr  duties,  are  hable  to 
sustain  injury  in  consequence  of  such  structures. 
Chicago.  M.  &  St  P.  R.  Co.  v.  Carpenter.  56  Fed. 
Hep.  452:  St.  Louis.  Ft.  8.  &  W.  R.  Co.  v.  Irwin.  37 
Kan.  701:  Bnliimore.  O.  &  C  R.  Co.  v.  Rowan.  104 
Ind.  88:  Chicflgo  &  A.  R.  Co.  v.  Johnson.  116  111.  206; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright,  115  Ind.  378; 
Clark  V.St.  Paul  &  R.  C.  R.Co.  28  Minn.  128:  Flanders 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  61  Minn.  193. 

Placing  structures  unnecessarily  close  to  the 
track,  where  it  is  to  be  naturally  and  reasonably 
anticipated  that  employees,  in  the  performHuce  of 
their  duties,  might  come  in  contact  with  them,  is 
negligence:  and  it  cannot  be  said  that  the  place 
where  the  servant  is  required  to  perform  bis  duties 
is  reasonably  safe.  It  was  held  that  where  a  sec- 
tion house  was  placed  near  a  side  track,*if  the  com- 


pany  was,  from  the  nature  of  Its  servants*  duties* 
and  the  customary  way  Its  trainmen  performed 
them,  bound  to  anticipate  that  they  would  have 
occasion  to  descend  on  the  sides  of  the  cars,  it  was 
negligence  to  so  place  such  section  house  in  close 
proximity  to  the  track.  Flanders  v.  Chicago,  St. 
P.  M.  Ae  O.  R.  Co.  51  Minn.  198;  Dorsey  v.  Phillips  it 
C.  Const.  Co.  42  Wis.  588. 

A  railroad  company  is  not  to  be  regarded  as  neg- 
ligent because  contrivances  maintained  in  opera- 
tion of  its  road  are  necessarily  dangerous  to  em- 
ployees engaged  in  operating  trains.  So  held 
where  an  engineer  was  injured,  while  leaning  out 
of  his  cab  looking  for  signals  from  the  conductor, 
by  coming  in  contact  with  a  water  crane  near  the 
track.  Gould  v.  Chicago,  B.  &  Q.  R.  Co.  66  Iowa, 
590.  Yet  the  same  court  held  that  a  cattle  chute 
constructed  so  near  the  track  as  to  endanger  serv- 
ants operating  its  trains  was  a  defect  for  which 
the  company  might  t>e  liable  for  Injuries  caused  to 
its  servants  thereby.  Allen  v.  Burlington,  C.  R.  A 
N.  R.  Co.  57  Iowa,  033.  And  in  Reams  v.  Chicago, 
M.  &  St.  P.  R.  Co.  66  Iowa.  500.  it  was  held  that  the 
company  was  negligent  in  allowing  a  post  to  be 
erected  in  dangerous  proximity  to  the  track. 

It  was  held  in  Bessex  v.  Chicago  ft  N.  W.  R.  Co. 
45  Wis.  477,  that  lumber  pUed  near  the  track  was 
such  neglect  and  defect  as  rendered  the  company 
liable  to  an  employee  injured  thereby;  while  in 
Gaffney  v.  New  Tork  &  N.  E.  R.  Co.  15  R.  I.  456.  it 
was  held  that  it  was  not  an  act  of  actionable  negli- 
gence, under  the  circumstances. 

A  switch  stand  projecting  near  the  track,  under 
the  circumstances,  did  not  permit  a  recovery 
(Ryan  v.  Canada  S.  R.  Co.  10  Out.  Rep.  745);  nor  the 
position  of  a  water  tank  (Davis  v.  Columbia  8t  G. 
R.  Co,  21  S.  C.  93):  nor  the  position  of  a  platform. 
1  Chicago,  R.  L  &  P.  B.  Co.  V.  Clark,  106  111.  113. 
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blocked  the  frog  it  incurred  no  liability  to  its 
employees  by  reason  of  the  subsequent  dis- 
placement of  the  blocking  unless  such  dis- 
placement was  with  its  knowledge  or  had 
continued  for  such  a  length  of  time  as  to  im- 
pute notice  to  it.  We  do  not  question  the 
Sroposition  of  law  as  thus  stated,  but  the 
ifficulty  is  that  no  such  issue  was  tendered 
by  the  pleadings,  and  the  parties  evidently 
went  to  trial  upon  the  single  question  whether 
the  frog  was  or  was  not  blocked  at  the  time  of 
the  accident.  The  charge  in  the  petition  was 
that  the  frog  was  not  and  had  never  been 
blocked.  The  answer  denied  this  fact,  and 
did  not  assume  to  set  forth  as  a  defense  that 
It  had  once  been  blocked  and  the  block  dis- 
placed without  the  knowledge  of  or  notice  to 
the  railroad  company.  The  railroad  company 
was  apparently  content  to  rest  its  defease  upon 
the  single  question  of  the  existence  of  block- 
ing at  the  time  of  the  injury.  The  testimony 
went  to  that  alone.  In  respect  to  this  matter 
the  trial  Judge  in  overruling  the  motion  for  a 
new  trial  observed  as  follows: 

*'The  argument  now  advanced  by  defendant 
In  support  of  his  motion  is,  that  even  if  the 
frog  was  unblocked,  that  fact  of  itself  would 
not  make  defendant  liable  for  the  injury  re- 
sulting therefrom;  that  the  proof  must  go 
farther,  and  bring  to  defendant  knowledge  of 
such  unblocked  condition;  either  defendant 
must  be  proved  to  have  had  actual  notice  of 
inch  unblocked  condition,  or  such  condition 
must  be  proved  to  have  existed  so  long  as  that, 
in  the  exercise  of  ordinary  care,  defendant 
ihould  have  discovered  it.  Defendant  con- 
tends the  proof  did  not  fulfil  these  requisites 
as  to  notice,  and  that  the  jury  were  not  in- 
structed with  reference  to  applying  these  re- 
quisites to  the  evidence. 

"Neither  in  the  opening  statement  to  the 
jnry,  nor  in  the  argument  to  the  jury  after 
the  evidence  had  closed,  did  counsel  for  de- 
fendant lay  his  case  on  the  line  of  these  re- 
quisites. Throughout  the  trial,  the  position 
of  defendant  was  that  the  frog  was  blocked  at 
the  time  of  the  injury.  Both  in  opening  state- 
490]  ment  *and  in  closing  argument  defend- 
ioi's  counsel  insisted  the  frog  was  blocked  at 
the  lime  of  the  injury.  To  this,  defendant's  evi- 
dence was  pointed,  and  in  fact  limited,  so  far 
as  it  tended  to  refute  the  charge  of  negligence 
alleged  and  attempted  to  be  proved  by  plain- 
tiff. Defendant  aid  not  attempt  to  escape  or 
avoid,  by  any  showing  of  sudden  tearing  out 
of  the  frog,  whatever  force  attended  plaintiff's 
evidence  as  to  an  unblocked  condition  of  the 
frog.  On  neither  side  was  any  testimony  in- 
troduced tending  to  show  any  sudden  destruc- 
tion of  blocking  at  this  frog.  But  on  either 
side  the  contest  was  as  to  whether  the  frog 
was  in  fact  blocked  at  the  time  of  the  injury. 
Plaintiff  rested  his  claim,  touching  the  cause 
of  the  inj'iry,  on  the  attempt  to  prove  such 
injury  was  caused  by  the  frog  being  unblocked 
at  lime  of  injury.  And  defendant  was  equally 
content,  as  to  evidence  introduced,  in  attempt- 
ing to  prove  the  frog  was  then  blocked.  And 
defendant's  counsel  limited  his  argument  to 
the  jury  upon  the  evidence  to  this  same  line 
of  defense. " 

Yet  notwithstanding  the  pleadings  and  the 
testimony  seemed  to  narrow  the  issue  to  this 
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particular  matter,  the  court  in  its  instruction 
discussed  the  further  question  of  the  liability 
of  the  company  in  case  of  an  original  proper 
blocking  of  the  frog  and  its  subsequent  dis- 
placement. It  said,  among  other  things,  on 
this  matter: 

*'If  evidence  had  been  introduced  to  show 
that  suddenly,  by  some  disarrangement  of  the 
machinery  of  the  train,  the  wooden  part  of 
the  frog  or  blocking  had  been  pulled  out  of 
the  frog  at  the  time  so  near  the  injury  aa 
that  the  company  could  not  have  been  charged 
with  negligence  in  not  having  found  it  out 
reasonably  by  inspection, through  its  workmen 
or  otherwise,  before  the  injury,  then  in  an 
accident  of  that  kind  the  company  would  not 
be  liable  for  the  injury  to  plaintiff,  because 
the  company  would  not  have  been  negligent 
in  not  ascertaining  that  the  block  had  been 
thus  removed." 

So  that  it  cannot  be  said  that  the  proposition 
of  law  upon  which  counsel  for  the  railroad 
company  so  strenuously  insists  was  wholly 
ignored  on  the  trial.  It  was  in  fact  presentecl 
by  the  court  to  the  jury,  although  it  is  true 
coupled  with  the  ^statement  that  ttie  is-  [491 
sues  made  by  the  pleadings  and  the  silence  of  the 
testimony  in  respect  to  the  prior  situation  nar- 
rowed their  inquiry  to  the  single  matter  of  the 
condition  at  the  time  of  the  accident. 

It  must  be  confessed  that  this  case  is  not 
entirely  clear,  and  yet,  considering  the  entire 
record,  we  are  not  prepared  to  hold  that  there 
was  error  such  as  would  justify  this  court  in 
disturbing  the  judgment.  It  m  thsrefors 
affirmed. 


MISSOURI,  KANSAS   &   TEXAS   RAIL- 
WAY COMPANY,  Plff.  in  Err., 

n. 

J.  B.  COOK  et  al 

(See  S.  C.  Reporter's  ed.  481-498.) 

Rights  ofiettler  a$  against  railroad. 

The  location  of  the  Missouri ,  Kansas,  ft  Texas  Rail- 
way was  definitely  fixed  and  its  rlffht  of  way  lim- 
ited by  the  tilinir  of  the  map  of  the  line  surveyed 
for  Its  route,  under  the  railroad  land  (rrant  to 
Kansas  of  July  26, 1866;  and  tbe  rights  of  a  set- 
tler thereafter  acquired  to  land  not  touched  by 
such  line  arenotaffected  bya8ut)sequent  change 
in  the  loeation  of  the  route  of  such  road;  the 
land  claimed  by  tlio  settler  not  being  within  the 
right  of  way  actually  occupied  by  the  railroaa 
company. 

[No.  173] 

Argued  and  Submitted  M<trch  f^i  ^S^-    ^^ 
eided  May  25,  1S96. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Kansas  to  review  a  judgment  of  that 
court    affirming  the   judgment  of    the    Dia- 

NoTE.— ^«  io  jpre-emption  rights^  see  note  to 
United  States  v.  Fitzgerald.  10:  75. 

TfMt  patents  for  land  may  he  set  aside  for  frauds 
see  note  to  Miller  v.  Kerr.  5:  381. 

^8  to  errors  in  surveys  and  descriptions  in  patents 
for  lands,  hew  conatmed^  see  note  to  Watts  v.  Lind- 
sey.  5:  423. 

As  to  land  grants  to  raUroads,  see  note  to  Kansaa 
P.  R.  Ck>.  V.  Atchison,  T.  &  8.  F.  R.  Ca  28: 7M. 
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tiict  Court  of  Labette  County.  Kaoeas,  in 
favor  ot  the  defendants.  J.  B.  Cook  et  a/.,  in 
an  action  of  ejectment  brought  by  the  Missouri, 
Kansas,  &  Texas  Railway  Company  et  aU, 
plaintiffs,  for  the  recovery  of  real  estate  in  the 
city  of  Chetopa.  in  that  county.  Affirmed, 
See  same  case  below,  47  Kan.  216. 

Statement  by  Mr.  Chief  Justice  Fuller  x 

This  was  an  action  of  ejectment  brought  by 
the  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany, a  corporation  of  the  state  of  Kansas, 
and  the  Missouri  Pacific  Railway  Company, 
a  corporation  of  Missouri,  in  the  district  court 
of  Labette  county,  Kansas,  August  17,  1837, 
aenlnnt  J.  B.  Cook  and  L.  H.  Printz,  to  recover 
492]  possession  of  certain  real  estate  ^situated 
in  the  city  of  Chetopa  in  that  county,  and  de- 
scribed in  the  petition.  Defendants  filed  a  gen- 
«ra]  denial.  The  case  was  tried  by  the  court  on 
an  agreed  statement  of  facts,  and  judgment 
rendered  for  defendants.  Plaintiffs  thereupon 
took  the  case  on  error  to  the  supreme  court  of 
Kansas,  by  which  the  judgment  of  the  district 
court  was  afllrmed.  47  Kan.  216.  There- 
upon a  writ  of  error  was  taken  out  from  this 
court. 

The  agreed  statement  was  as  follows  : 

"1.  The  Missouri,  Kansas,  &  Texas  Rail- 
way Company  was,  on  the  25th  day  of  Sep- 
tember, 1865,  duly  organized  as  a  corporation 
under  the  name  of  the  Union  Pacific  Railway 
Company.  Southern  Branch,  and  on  the  8d 
day  of  February,  a.  d.  1870,  its  name  was 
duly  changed  and  made  the  Missouri,  Kansas, 
^  Texas  Railway  Company,  and  it  is  the  rail- 
way company  referred  to  in  the  act  of  Con- 
gress, approved  July  26,  1866,  entitled  'An 
Act  Granting  Lands  to  the  State  of  Kansas  to 
Aid  in  the  Construction  of  a  Southern  Branch 
of  the  Union  Pacific  Railway  and  Telegraph 
from  Fort  Riley,  Kansas,  to  Fort  Smith, 
Arkansas.' 

"2.  The  acceptance  of  the  terms,  condi- 
tions, and  impositions  of  said  act  by  the  said 
Union  Pacific  Railway  Company,  Southern 
Branch,  was  signified  in  writing,  under  the 
corporate  seal  of  said  company,  duly  executed 
pursuant  to  the  direction  of  its  board  of  direc- 
tors first  had  and  obtained,  which  acceptance 
was  made  and  deposited  with  the  Secretary  of 
the  Interior  within  one  year  after  the  passage 
of  said  act. 

"8.  The  land  in  the  petition  described  is  a 
part  of  the  lands  known  as  the  Osage  ceded 
lands  granted  to  the  United  States  by  the 
treaty  between  the  United  States  of  America 
and  the  Great  and  Little  Osage  Indians  pro- 
claimed January  21,  1867. 

•'4.  Prior  to  the  24th  day  of  December, 
1867,  a  line  was  surveyed  for  the  route  of  said 
railroad  by  G.  M.  Walker,  then  chief  engineer 
of  said  company,  which  was  the  line  from 
which  the  lands  mentioned  in  stipulation  No. 
7  herein  were  withdrawn  from  market,  but 
that  line  did  not  touch  the  southwest  quarter 
of  section  thirty-four  (84),  township  thirty- 
four  (84),  ran^e  twenty-one  (21),  which  in- 
cludes the  land  described  in  plaintiffs'  petition 
4931in  this  case,  and  afterwards  and  ^between 
May  1,  1870.  and  June  6,  1870,  said  company 
located  its  road  on  the  line  where  now  oper- 
ated, and  built  same  in  substantial  compliance 
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with  said  act  of  Congress,  but  the  route  of  safd 
road  on  its  present  location  has  never  beea 
approved  by  the  President  of  the  United 
States,  unless  such  approval  la  shown  by  the 
other  facts  herein  admitted. 

"  6.  The  premises  in  plaintiffs'  petition  de- 
manded lie  wholly  within  100  feet  of  the 
center  line  of  the  main  track  of  the  rail- 
way so  built  and  constructed  as  aforesaid,  the 
center  line  of  said  main  track  being  the  center 
of  the  right  of  way  of  the  railroad  company. 

"6.  On  the  1st  day  of  December.  1880, 
the  said  Missouri,  Kansas,  &  Texas  Railway 
Company  leased  said  railway  to  said  Missouri 
Pacific  Railway  Company,  which  has  since 
possessed  and  operated  the  same  as  such 
lessee. 

"7.  Upon  the  completion  of  said  railway 
through  said  Osage  ceded  land  the  President 
of  the  United  States  issued  to  said  Missouri, 
Kansas.  &  Texas  Railway  Company  patents 
under  said  act  of  Congress,  approved  July  26, 
1866.  for  the  alternate  sections  of  land  desig- 
nated by  odd  numbers  to  the  extent  of  five 
alternate  sections  per  mile  on  each  side  of  said 
railroad,  which  are  the  same  patents  set  aside 
in  the  case  of  Mmouri,  K.  db  T.  R.  Co,  v. 
United  States,  92  U.  8.  788,  760  [28:684,  645]. 

'*  8.  The  quarter  section,  including  the  land 
in  question,  was  entered  and  purchaMd  by  one 
W.  A.  Hodges  from  the  government  of  the 
United  States  on  October  9, 1869,  jind  a  certifi- 
cate in  due  form  was  on  that  day,  by  the 
proper  officers,  issued  to  him  therefor,  and 
thereafter  and  on  Noyember  1, 1870,  a  patent 
in  due  form  was  issued  therefor  pursuant  to 
the  said  entry,  by  the  government  of  the 
United  States  to  said  patentee,  Hodges,  which 
was  duly  signed  and  executed,  and  a  perfect 
chain  of  title  from  said  Hodges,  patentee, 
now  runs  to  and  terminates  in  said  defendant, 
J.  B.  Cook,  and  he  is  the  owner  thereof,  unless 
the  same  is  owned  by  plaintiffs  by  virtue  of 
the  facts  herein  admitted  and  the  law  gov- 
erning the  same.  Defendant  Printz  is  in  pos- 
session of  the  premises  in  controversy  as  the 
tenant  of  defendant  Cook. 

*"  9.  None  of  the  land  in  dispute  lies  [494 
within  60  feet  of  the  line  of  the  center  of  the 
main  track  of  said  railroad,  nor  does  defendant 
claim  any  part  of  the  strip  of  land  within  50 
feet  on  either  side  of  the  center  of  said  track. 

*'  The  plaintiff,  at  the  time  of  constructing 
said  road,  erected  a  depot  building  on  its  right 
of  way,  and  the  land  on  which  said  building 
stands  is  adjacent  to  the  land  in  dispute, 
which  said  depot  has  been  used  all  the  time 
since  its  erection  for  the  purpose  of  receiv- 
ing freight  and  passengers  for  shipment,  nor 
does  defendant  claim  any  ground  on  which 
side  tracks  of  said  railroads  are  now  located." 

Messrs.   James  Haeerman  and  T.  N. 
Sedg^yrick  for  plaintiff  in  error. 
Mr.  Nelson  Case  for  defendants  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court  : 

Plaintiff  claimed  the  premises  in  Question  as 
a  part  of  its  right  of  way,  under  and  by  virtue 
of  the  act  of  Coufrress  approved  July  Si6, 1866, 
entitled  *'  An  Act  Granting  Lands  to  the  State 
of  Kansas  to  Aid  in  the  Conatruction  of  a 
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8«>atbeni  Brancb  of  tbe  Union  Paciflc  Rail- 
way and  Telegraph,  from  Fort  Riley,  KansMS, 
to  Fort  Smith.  Arkansas."    14  Stat,  at  L.  289. 

By  this  act  five  alternate  sections  of  land 
per  mile  on  each  side  of  the  road  were  granted 
Co  tbe  state  of  Kansas  for  tbe  use  and  benefit 
of  tbe  railroad  company,  and  in  case  it  ap- 
peared that  tbe  United  States  had  "when 
tbe  line  of  said  road  is  definitely  located,  sold 
any  section,  or  any  part  thereof,  granted  as 
aforesaid,  or  that  the  right  of  pre-emption  or 
homestead  settlement  has  attached  to  the  same, 
or  that  the  same  has  been  reserved  by  the 
United  States  for  any  purposes  whatever," 
then  other  lands  might  be  selected  in  lieu 
thereof:  *'  Provided,  That  any  and  all  lands 
heretofore  reserved  to  the  United  States  by 
any  act  of  Congress,  or  in  any  other  manner  by 
465]*competent  authority,  for  the  purpose  of 
aiding  in  any  object  of  internal  improvement 
or  other  purpose  whatever,  be,  and  the  same 
are  hereby,  reserved  and  excepted  from  the 
operation  of  this  act,  except  so  far  as  it  may 
be  found  necessary  to  locate  the  route  of  said 
road  through  such  reserved  lands,  in  which 
case  the  right  of  way,  200  feet  in  width,  is 
hereby  granted,  subject  to  the  approval  of  tbe 
Pr^ident  of  the  United  States." 

The  4th  section  read  :  '*That  as  soon  as 
sdd  company  shall  file  with  the  Secretary  of 
the  Interior  maps  of  its  line,  designating  the 
route  thereof,  it  shall  be  tbe  duty  of  said  Sec- 
retary to  withdraw  from  the  market  the  lands 
en  ted  by  this  act,  in  such  manner  as  may  be 
t  calculated  to  effect  tbe  purposes  of  this 
act  and  subserve  the  public  interest." 

By  the  6th  section  it  was  provided:  "  That 
the  right  of  way  through  tbe  public  lands  be, 
and  the  tame  is  hereby,  granted  to  said  Pacific 
Railroad  Company,  8k)utbem  Brancb,  its  suc- 
cessors and  assigns,  for  the  construction  of  a 
failroad  as  proposed:  .  .  .  Said  way  is  granted 
to  said  railroad  to  tbe  extent  of  100  feet  in 
width  on  each  side  of  said  road  where  it  may 
pssa  through  tbe  public  domain;  also  all  neces- 
sary ground  for  station  buildings,  workshops, 
depots,  machine  shops,  switches,  side  tracKs, 
turntables  and  water  stations." 

The  land  in  question  was  a  part  of  tbe  land 
ceded  to  the  United  States  by  tbe  Great  and 
Little  Osage  Indians  by  tbe  treaty  proclaimed 
Janusry  21,  1867.    14  Stat,  at  L.  687. 

From  the  statement  of  facts  it  appears  that 
prior  to  December  24,  1867,  a  line  was  sur- 
Teyed  for  tbe  route  of  the  railroad  by  the  chief 
engineer  of  the  company,  which  was  the  line 
from  which  the  granted  lands  were  withdrawn 
from  market,  but  that  line  did  not  touch  the 
quarter  section  embracing  tbe  land  described 
is  the  petition.  The  precise  date  of  the  filing 
of  the  map  and  profile  of  this  survey  does  not 
ippear,  but  this  is  not  material. 

In  the  instances  of  many  of  the  land  grants, 
tbe  acts  contemplated  a  preliminary  desigoa- 
tton  of  tbe  general  route  by  map  filed  in  the  De- 
IMiTtmentof  tbe  Interior,  upon  which  tbe  lands 
406]*were  withdrawn,  but  the  grants  only 
took  effect  on  a  aubseouent  designation  of  the 
definite  location  of  the  line  of  the  road.  Kanmt 
4  P.  B,  Co.  ▼.  Dunmeyer,  118  U.  S.  629  [28: 
IVSSX ;  United  8tate$  y.  8(niihem  P,  B.  Co.  146 
U.  GT.  670  [86:  1091].  But  this  grant  made  no 
proyision  for  any  preliminary  suryeys  and 
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maps,  and  the  only  mtip  provided  for  was  that 
mentioned  in  §  4,  being,  as  stated,  a  map 
of  *'  its  line  designating  the  route  thereof.** 
We  think  that  by  tbe  filing  of  tbe  map  of  tbe 
line  surveyed  the  route  was  definitely  fixed, 
within  the  intent  and  meaning  of  tbe  act,  and 
while  the  principal  object  in  filing  the  map  was 
to  secure  tbe  withdrawal  of  the  lands  granted, 
it  also  operated,  and  could  not  otherwise  than 
operate,  to  definitely  locate  the  line  and  limita 
of  the  right  of  way.  And  this  yiew  is  sus- 
tained by  previous  adjudications  of  this  court. 

By  the  act  of  Congress  of  July  28,  1866,  en- 
titled "An  Act  for  a  Grant  of  Lands  to  tbe 
State  of  Kansas  to  Aid  in  the  Construction  of 
the  Northern  Kansas  Railroad  and  Telegraph" 
(14  Stat,  at  L.  210),  a  grant  of  lands  to  the  state 
of  Kansas  for  the  benefit  of  tbe  St  Joseph  A 
Denver  City  Railroad  Company  was  made  in 
substantially  tbe  same  terms  as  those  of  the 
grant  of  July  26,  1866.  under  consideration. 

In  Van  Wyek  y.  KnevaU,  106  U.  S.  860  [27: 
201],  this  act  came  before  this  court  for  con- 
struction, and  tbe  rights  of  the  parties  de- 
pended on  the  time  of  the  definite  location  of 
the  road.  Knevals,  the  complainant  below, 
claimed  through  the  company,  and  contended 
that  the  filing  of  the  map  with  the  Secretary  of 
the  Interior  was  tbe  location  of  tbe  road,  and 
Mr.  Justice  Field,  speaking  for  tbe  court,  said: 
'*  We  are  of  opinion  that  the  position  of  the 
complainant  is  the  correct  one.  The  route 
must  be  considered  as  *  definitely  fixed '  when 
it  has  ceased  to  be  tbe  subject  of  change  at  tbe 
volition  of  tbe  company.  Until  the  map  is 
filed  with  the  Secretary  of  the  Interior,  tbe 
company  is  at  liberty  to  adopt  such  a  route  as 
it  may  deem  best,  after  an  examination  of  the 
ground  has  disclosed  tbe  feasibility  and  ad- 
vantsges  of  different  linea  But  when  a  route 
is  adopted  by  the  company  and  a  map  desig- 
nating it  is  filed  with  the  Secretary  of  the  In- 
terior and  ^accepted  b^  that  officer,  the  [497 
route  is  establislied;  it  is,  in  tbe  language  of  the 
act, '  definitely  fixed,'  and  cannot  be  the  subject 
of  future  change,  so  as  to  affect  the  mnt,  except 
upon  legislative  consent.  No  f urUier  action  ia 
required  of  the  company  to  establish  tbe 
route."  Walden  y.  KnevaU,  114  U.  S.  878  [29: 
1671.  And  this  was  in  accordance  with  the 
ruling  of  Mr.  Justice  Miller,  on  drouit,  in 
KnewiU  v.  Hyde,  6  Fed.  Rep.  651. 

The  same  conclusion  necessarily  followed  in 
respect  of  the  right  of  way.  Tbe  grant  of  tbe 
lands  and  tbe  grant  of  the  right  of  way  were 
alike  grants  in  prcuenli  and  stood  on  tbe  same 
footing,  so  that,  before  definite  location,  all 
persons  acquiring  any  portion  of  the  public 
lands  after  tbe  passage  of  the  act  took  the  same 
subject  to  the  right  of  way  for  the  proposed 
road.  The  easmeot  and  the  lands  were  afioat 
until  by  definite  location  precision  was  given 
to  tbe  grant  and  they  became  permanently 
fixed.  8t,  Joseph  db  D,  0.  B  Oo.  y.  Baldwin^ 
103  U.  S.  426  [26:  578]. 

After  the  line  had  thus  been  definitely  lo- 
cated, on  October  9,  1869,  the  quarter  section 
containing  the  real  estate  in  controversy  was 
entered  at  tbe  government  land  office  by  W. 
A.  Hodges;  to  whom  tbe  proper  certificate 
was  that  day  issued,  under  a  resolution  of  Con- 
gress, approved  April  10, 1869  (16  Stat,  at  L. 
55),  bn  favor  of  bona  fide  lettlen  retiding  on 
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any  portion  of  the  land  acquired  from  the  afterwards  used  for  fuel  by  ooastiDB  v( 

Osage  Indiana  bv  the  treaty  proclaimed  Janu-  ffiveo  by  the  tariff  act  of  1883  is  not  preserved  to 

ary  21,  1867.    Between  May  1  and  June  8,  the  act  of  189a  •  25,  by  the  provision  conUouiog 

1870.  the  railroad  company  ran  a  second  line,  f"^  drawback  allowed  -under  existing  law,"  aa 

on  which  it  built  its  rSad  between  those  two  I?5,J?I°tL,"i!^  J^wh!"r^i^  H  ♦?%^"**^* 

dates,  and  entered  into  occupancy  of  aright  of  ^^it^^               provlalone  of  the  former 

way  100  feet  in  width.   This  line  ran  something  ^     .  ^.  .     ^^^  ^  ^— w«i,  «#  a,,*-  ^«  4 ^-*-  i- 

likJa  mile  east  of  that  of  definite  location  anS  '\t^1^rJ^yl^7^ZS^^^^^^^^ 

through  Uie  quarter  section  in  quwtion.  but  emptlone  from  the  general  operation  of  a  law 

none  of  the  real  estate  in  dispute  lies  within  must  be  strictly  construed  and  doubts  resolved 

the  right  of  way  so  occupied.    On  November  against  the  claim. 

1.  1870,  a  patent  was  issued  in  due  form  to  __     j.     . 

Hodges  pursuant  to  his  entry,  and  defendant  l^®'  ^'-J 

of  title  from  Hodges.    The  issuing  of  the  ^^o-    a    wT>Tm     »       w      ^  «     4U     rr  i^  ^ 

patent  shows  that  the  land  department  had  0\^  ^?^^,.^J,  ^"l^^^?^/^  ^H*  J^°*IS* 

found  theexistence  of  all  the  conditions,  such  ^  f^^}^^  ^Tf^^*  ^"'*  of  Appeals  for  the 

498]asactual  occupancy  of  'and  residence  on  Ninth  Circuit  to  review  a  Judgment  affirming 

the  premises  and  like  matters,  requisite  thereto.  S®•♦^*!^l/^f°^°^»    m    *i*^"^i^:S2,"'^  ?'/.Hl? 

and  it  took  eflfect  by  relation  as  of  the  date  of  United  States  for  the  Northern  District  of  Cali- 

the  certificate.    It  follows  that  as  the  rights  of  ^o™**  ^"^  .^^^^/^  <>^  S^«  g^l°**^'  P^i^^^  I^ 

the  settler  were  acquired  after  the  right  of  way  ^"^n.  against  the  United  States,  defendant,  for 

of  the  road  had  be^n  definitely  located,  he  wi^^  1^®^^!^^  ^^  ^^?  amounts   of  certain  draw- 

not  subject  to  any  risk  which  others  may  incur  ^^^^^  of  duty  on  importetions  of  buumiuot» 

who  purchase  while  the  location  remains  fioat-  ^^^V    R<^^^;  ana  cause  remanded,  with  dl- 

ing  and  uncertain,  and  he  could  not  be  de-  ??^  ^.^^  ^  ^°^^''  Judgment  in  favor  of  the 

prived  of  rights  which  had  thus  attached  by  uniiea  Biaies.                  »«  «  ^    t»       rr^r    «. 

the  subsequent  action  of  the  company.    AnS  „^  f  °^«  ^^^  ^^^^'  ^^  ^«^-  ^P-  ^^^  1* 

his  grantees  stand  in  his  shoes.  ^•^-  ^PP  ^^'     ,  .  ,    .,        ,  , 

We  need  not  consider  what  effect,  if  any.  The  facts  are  stated  in  the  opinion. 

deviations  of  the^indjn  quesUon  might  have  ♦^:?r:,  ^^*  i  ^^7Vi!uI^i^^^^ 
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cuss  the  contention  that  a  railroad  company, 

by  once  locating  its  road,  has  exhausted  its  au-  Mr.  Justice  White  dellTered  the  opinion  of 

thority  and  cannot  relocate  it  on  a  new  line  ^£,court: 

without  additional  legislative  permission  so  to  The  defendant  jn  error  brought  his  action 

do,  or  the  effect  of  the  statute  of  Kansas,  which  ajainst  the  United  States  in  the  distnct  court 

allows  railroad  companies  to  change  the  loca-  of  ^o  United  Sutea.  for  the  northern  diatrioi 

tion  of  their  tracks.     Whatever  the  rights  of  o'  California  to  recover  the  amounU  of  cer- 

the  company  in  this  regard,  such  a  change  ^i°  alleged  drawbacks  of  duty  on  importa- 

could  not  affect  the  righU  of  third  parties,  tions  of  bituminous  coal,  which,  in  February, 

which  had  in  the  meantime  lawfully  inter-  J891,  were  supplied  as  fuel  to    the   steamer 

vened.     Washington  d  L  B,  Co.  ▼.  tkBur  D'.  Humboldt,  a  vessel  of  the  United  States  rego- 

AUneB.  dNav.  a>.(No.l)  160 U.S.  77 [40:8461.  larly  engaged  in  the  coasting  trade  between 

The  inquiry  does  not  arise  as  to  how  the  rail-  sundry  porta  m  northern  California.    Tendet 

road  company  acquired  the  100  feet  which  it  ot  compliance  with  the  regulations  promul- 

occupiea  for  right  of  way.    It  may  have  been  gated  by  the  Secretary  of  the  Treasury  undjr 

purchased,  or  acquired  by  condemnation  or  by  t^e  authority  of  the  Unn  act  of  March  8. 1888, 

gift     We  dispose  of  the  case  on  the  ground  to  obtain  tlie  allowance  and  payment  of  sucb 

that  on  the  record  before  us  the  state  courU  drawbacks,  was  arerred,  and  it  was  alleged  that 

did  not  err  in  holding  that  plaintiff  was  not  en-  the  surveyor  of  the  portend  other  govern  ment 

titled  to  recover  the  premises  in  controversy,  oflacials  declined  to  recognize  the  existence  of 

which  do  not  embrace  the  right  of  way  actually  a  right  thereto.    A  demurrer  to  the  complaint 

occupied  by  the  company.  was  overruled  (52  Fed.  Rep.  676)  and,  subae* 

Judgment  affirmed.  quenUy,  an   answer   was  filed  taking   isaoo 

thereon.    Upon  hearing  on  the  merits  a  judg- 

_^  meat  was  rendered  in  favor  of  the*plain-[500 

tiff,  which  judgment  was  subsequently  affirmed 


490]    UNITED  STATES,  F^r.  in  i2Vr.,        by  the  circuit  court  of  appeals  for  the  ninth 

«.  circuit.    16  U.  8.  App.  263.    Thereupon  a  writ 


CHARLES  R  ALLEN.  o'  certiorari  was  allowed  and  the  cause 

brought  here  for  review. 
(8ee8.a£eporter*Bed.4M-fi0i.>'  The   right    to   the    alleged    drawbacka   li 

Dra^ck  on  in^por^  coal-^Honal  pri.  gj!-^^^  o^tf  ^WcCT  w J^^.tlS^"',^ 

***^*  tinued  in  force  the  following  provision  of  tbo 

1   The  drawback  on  Imported  bituminous  coal   tariff  act  of  1890,  which  it  was  alleged  con- 


tut;  protr-it^  how  made^  and  iU  effecU—tee  note  to 
Gteely  v.  Thompson,  18:  807. 


NOTB.— ^8  to  lien  of  United  States  fnr  duties,  see 
note  to  United  States  v.  860  Cbests  of  Tea,  •:  TOES. 
^^to  action  to  recover  iweirchitfet  pafdnfider  prt>- 
S^S  ie»  U.  8. 
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tiDued  In  fierce  the  follo'wfng  provision  of  the 
toriff  act  of  1883  (22  Stat,  at  L  511): 

**Coa1,  bituminous  and  shale,  75  cents  per 
too  of  28  bushels,  80  pounds  to  the  bushel.  A 
drawback  of  75  cents  per  ton  shall  be  allowed 
on  all  bituminous  coal  imported  into  the 
United  States  which  is  afterwards  used  for 
fuel  on  board  vessels  propelled  by  steam 
which  are  engaged  in  the  coasting  trade  of  the 
United  States,  or  in  the  trade  with  foreign 
countries,  to  be  allowed  and  paid  under  such 
regulations  as  the  Secretary  of  the  Treasury 
aball  Drescribe." 

By  §  10  of  the  shippins^act  of  June  19, 1886. 
cbap.  431  (24  Stat,  at  C.  ^1).  the  benefits  of 
this  provision  were  limited  to  vessels  of  the 
United  States. 

Section  25  of  the  Uriff  act  of  1890  (26  Stat. 
■I  L.  617),  aboTe  referred  to,  reads  as  follows: 

"25.  That  where  imported  materials  on 
which  duties  have  been  paid  are  used  in  the 
manufacture  of  articles  manufactured  or  pro- 
duced in  the  United  States,  there  shall  be 
allowed  on  the  exportation  of  such  articles  a 
drawback  equal  in  amount  to  the  duties  paid 
on  the  materials  used,  less  1  per  centum  of 
tuch  duties:  Provided,  That  when  the  articles 
exported  are  made  in  part  from  domestic  ma- 
tenals  the  imported  materials,  or  the  parts  of 
the  articles  made  from  such  materials,  shall 
to  appear  in  the  completed  articles  that  the 
quantity  or  measure  thereof  may  be  ascer- 
tained: And  provided  further^  That  the  draw- 
back on  any  article  allowed  under  existing 
law  shall  be  continued  at  the  rate  herein  pro- 
vided. That  the  imported  materials  used  in 
the  manufacture  or  production  of  articles 
entitled  to  drawback  of  customs  duties  when 
exported  shall  in  all  cases  where  drawback 
of  duties  paid  on  such  materials  is  claimed,  be 
00 1  ]identified,the  quantity  of  such  ^materials 
used  and  the  amount  of  duties  paid  thereon 
iball  be  ascertained,  the  fact  of  the  manufac- 
ture or  production  of  such  articles  in  the 
United  States  and  their  exportation  there- 
from shall  be  determined,  and  the  drawback 
dae  thereon  shall  be  paid  to  the  manufacturer. 
producer,  or  exporter,  to  the  agent  of  either 
or  to  the  person  to  whom  such  manufacturer, 
]>roducer,  exporter,  or  agent  shall  in  writing 
Order  such  drawback  paid  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  shall 
prescribe." 

The  tariff  act  of  1800  combined  two  para- 
graphs of  the  act  of  1888  relating  to  coal,  into 
ooe  (No.  432),  and  omitted  the  drawback  pro- 
vision above  referred  to.  Said  ^  432  reads  as 
follows  (26  Stat,  at  L.  600): 

"482.  Coal,  bituminous  and  shale,  75  cents 
per  ton  of  28  bushels,  80  pounds  to  the  bushel; 
ooal  slack  or  culm,  such  as  vrill  pass  through 
%  balMnch  screen,  80  cents  per  ton  of  28 
bushels,  80  pounds  to  the  bushel." 

It  is  necessarily  conceded  that  the  omission 
of  the  drawback  provision  of  the  act  of  1883 
from  this  special  paragraph  obviously  meant 
either  that  the  drawback  allowance  was  in- 
tended to  be  taken  away,  or  that  the  intent 
was  to  proTide  for  it  elsewhere.  If  such  pro- 
vision is  not  found  elsewhere  In  the  act  of 
1890  it  Is  clear,  from  the  character  of  that 
act,  that  there  was  a  repeal  by  implication  of 
the  drawback  allowed  by  the  earlier  act,  for,  | 
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as  was  said  by  this  couil,  speaking  through 
Mr.  Justice  Harlan,  in  Tracy  v.  Tvjly,  184 
U.  8.  206.  223  [33:879.  884]:  '•  While  it  is 
true  that  repeals  by  implication  are  not  favored 
by  the  courts,  it  is  settled  that,  without  ex- 
press words  of  repeal,  a  previous  statute  will 
beheld  to  be  modified  by  a  subsequent  one,  if 
the  latter  was  plainly  intended  to  cover  the 
whole  subject  embraced  by  both,  and  to  pre- 
scribe the  only  rules  in  respect  to  that  subject 
that  are  to  govern." 

Is  the  contention  of  the  defendant  in  error 
well  founded  that  the  drawback  provision 
actually  omitted  in  the  act  of  1890  was  yet 
saved  by  the  second  proviso  to  §  25  of  that  act? 

The  trial  court  and  tbe  circuit  court  of  ap- 
peals held  that  this  section  provided  in  distinct 
termn  for  a  drawback.first  *on  all  articlef[502 
wholly  manufactured  from  imported  materials 
and  thereafter  exported;  and,  second,  for  a 
drawback  on  all  articles  made  partly  from  im- 
ported materials  and  thereafter  exported,  thus 
covering  every  possible  manufacture  made  in 
this  country  of  foreign  materials  and  subse- 
quently exported,  and  that  the  proviso  follow- 
ing, to  wit:  *'That  the  drawback  on  any 
article  allowed  under  existing  law  shall  m 
continued  at  the  rate  herein  provided,"  recog- 
nized the  continued  right  to  the  drawback 
here  claimed,  as  it  was  then  allowed  by  an  ex- 
isting law. 

But  this  construction  is  faulty.  It  neces- 
sarily has,  as  its  basis,  the  assumption  that  the 
act  of  1^3  was  considered  by  Congress  in 
passing  the  act  of  1890,  as  an  "  existing  law  '* 
within  the  purview  of  these  words  as  used  in 
the  act  of  1890.  But  Hhe  act  of  1883  was 
clearly  superseded  in  all  its  parts,  and  intended 
so  to  be,  by  the  latter  act  A  comparison  of 
the  two  acts  will  make  manifest  the  fact  that 
Congress  sought  and  designed  to  embody  in 
the  act  of  18^  all  the  provisions  of  the  act  of 
1883  which  it  was  not  intended  should  be 
eliminated  and  repealed.  Thus,  g  2503  et  $eq, 
of  the  act  of  1888  (22  Stat,  at  L.  522)  embody 
lengthy  provisions  regarding  special  exemp- 
tions of  merchandise,  works  of  art,  imported 
materials  intended  for  particular  'purposes, 
etc  All  such  provisions  will  be  found  re-on- 
acted  in  tbe  act  of  1890.  26  Stat,  at  L.  609, 
611.  618.  616.  648.  etc. 

The  act  of  1883,  in  so  far  as  It  related  to 
duties  on  Imports,  contained  only  two  pro- 
visions for  drawback,  one  on  salt,  the  other 
on  bituminous  coal.  The  drawback  on  salt 
was  re  enacted  in  the  act  of  1890  in  the  same 
situation  as  found  in  the  act  of  1883,  but  the 
provision  as  to  bituminous  coal,  as  already 
stated,  was  omitted  and  no  substitute  appears. 
Under  tbe  circumstances,  the  act  of  1883  can- 
not be  regarded  as  **  existing  law,"  as  that  ex- 
pression is  employed  in  the  proviso  in  ques- 
tion. Congress  having  altered  the  form  of 
the  paragraph  of  the  act  of  1883  relating  to 
bituminous  coal,  not  only  by  omitting  the  pro- 
vision as  to  drawback,  but  by  combining  two 
paragraphs  of  the  act  of  1883  into  ooe  in 
the  act  of  1890,  its  attention  was  necessarily  di- 
rected to  the  necessity  *of  providing  else-[5  03 
where  for  the  drawback  if  it  was  designed  to 
retain  it.  It  made  special  provision  (^  828) 
for  a  99  per  cent  drawback  on  imported  tin 
plate  used  in  the  manufacture  of  cans,  etc.,  for 


BOa-MS                           SOPRBiu  CoDBT  or  the  Uiiitku  Statu.  Oct.  TaMMt 

expnrt,  «nd   certktnlj  tbe   neceMltj  for  «p  JOHN  H.  WARD.  Sheriff  of  tlte  Ooani*  «( 

equally  unnmblifuouBproTliton  with  referenw  Uinta,  In  tiie  Slate  of  Wyomlns,  Appl., 

to  bituminous  coal  would  have  sugsested  It  e, 

Mlfirit  wagcont^mplated  that  lucb drawback  niriE  nnRan> 

•bould  continue.     Il  U  altogether  Improbubl*  KAOiB  UUKSE. 

that  Congrvu  couched  an   iatcutloo   lo  cod  (See  B.  O.  Beportefa  ed.  tM-SSO.} 

tfouea  drawback  on  coal  In  the  ainbfKUoui  .~ 
language  employed  in  ibe  provlio  which  ii 
telied  on. 

Ad   added  clrcunutance  weigbing  agalnsl  ^   AnlmpiiMnmentoompialaedDf  aatn  violathM 

the  construction  thiit  the  provUo  waa  intended  "'  *•""  Onltad  BUies  Coostltuilon  ind  Uwa.  ma 

to  continue  the  drawback   In  queallon  la  the  '"  2T"^'^„''^  ".,?"'"  »>"™"***'  *'y  ■  t™"*? 

fact  that  the  rule  laid  down  In  the  provlw  for  T"  ^^Ll^*?,"!^?"!"'  V'*'"^'*°""*"«i 

delerminlDg   the   amount  of    drawback  evl-  J»;;",^]^'°Nuii«UoUon  oIanam.,berevJ«™4 

dBBlly  had  relation  to  article*  manufMtured  g.   The  treaty  made  by  the  United  8<aca  .ritb  tto 

from    niaterlalB,   andnotloarawmaterlallike  Bannock  Indians  did  notirlTetliem  the  rtirht  M 

coal,  in  the  production  of  which  do  maierlalt  eierduthebunilaBprlviieaethereinrererTedls 

are  used  which  enter  into  and  form  a  part  of  withlD  tbe  Umlu  of  tlie  iiate  or  WTOmioc  ta 

the  product.     The  proviao  requlree  that  the  vlolationof  ltalaw«,afte[UieadmlMlou  of  Wyo- 

drawback   shall  be  coDlfnued    "at   the  rate  mlnr  into  the  Union  aa  a  itate. 

herein  provided,"  and  ihat  rale  iaa  sum  "equal  m^^  g^j  j 

Id  amount  to  the  duties  paid  OD  the 'material  .i-_,j  «■_— *  ».    »    teaa      Tu^a^v^mt 

uaed,' leaal  per  centum  of  such  dutlea,"  ArgutdMaTe!Hl,lt,me.    DteidtS 3far  MS. 

We  are  not  called  on  now  to  determine  ^^'"■ 

iT^*'''?^"'.' P""'**,'''ST''°?^'"'"''*,'"""'"  APPEAL  from  a  Judgment  of  the  Orwilt 
lied  aolely  to  «port  anlcl^  of  domestic  mso-  A  Court  of  the  United  Bittet  for  the  District 
ufaclure  compoeed  In  whole  or  In  part  of  of  Wyoming  rendered  In  a  habeas  corpus  pro- 
foreign  malenals  or  whether  the  provision  t^eeding.  diaaarfring  Race  Hotse,  a  membfV  of 
baa  reference  to  the  general  and  speciflc  sec-  [te  BaoDock  tribe  of  IndUns.  from  custody, 
lions  aulhorlBing  drawbacks  conUined  n  U.  a,i«-«fd.  and  caae  remanded  with  dlrvctlona 
a  Rev.  Htai.  cbap.  6,  tit.  84,  or  to  spwial  act*  u.  diacharge  the  writ  and  remand  tbe  priaoner 
authoriilng  drawbacks,  If  any  auch  there  be.  jq  ,|je  cu*iody  of  the  *herifr. 
The  argument  that  the  language  of  the  pro-  See  same  ca«e  below,  70  Fed.  Rep.  698. 
vlso  which  1*  here  relied  on  must  be  held  to 
mean  nothing  unlees  It  be  considered  as  con- 

tlDtiing    the  drawback    on   coal,   is   without        -i,-—     -- 

merit,  fOB  nan  eoatUii  Ihat  tbe  language  was  :ourt  below,  rendered  in  a  habeas  corpua  pnv 

nnployed,  from  abundaoce  of  precaution,  to  :eedlng,dlBcbarslng  tbe 'appellee  from  [ftOS 

deny,  in  advance,  the  ibeory  that  the  proviso  custody.     TO  Fed.  Rep.  SOB.    Tbe  petiUua  for 

repealed  every  drawback  arising  from  general  Jie  writ  based  the  right  to  tbe  relief,  which  It 

legislation  outdde  the  act  of  1888.      It  ls„  prayed  and  which  tbe  court  below  graniod.ca 

moreover,  apparent,  taking  themoet  favorable  :he  ground  that  the  detention  complained  ot 

view  of  the  claim  aaaeried,  that  it  is  extremely  ras  in  violation  of  the  Constltulion  and  Uwa 

doubtful    whether  tbe  consiructlon   of  this  }f  the  Doited  States,  and  in  disregard  of  & 

•econd  provison  of  the  tariff  act  of  1S90,  upon  rigbl  arising  from  and  guaranteed  by  a  treftir 

fi04]whlchlheflndInglD*tavorof  Ihedefend-  nade  by  tbe  United  Slatea  with  the  Banoock 

ant  In  error  waa  predicated, waa  Justifled.  Such  [ndiani.    Because  d(  these  grounds  tbe  ]urt^ 

being  the  case,  it  reaulta  that  tbe  doubli  engen-  llctlon  below  exiaied,  and  tbe  right  lo  revfsw 

dered  must  be  resolved  against  hfm.    The  lereobtains.  U.S.Rev.Stai.g75S;Actor Harcb 

cUm  advanced  1*  that  an  exceptional  privl-  ),  1891  (36  Blat.  al  L.  634.  chap.  017).     Tlw 

Iwe  or  exemption  from  the  general  operation  -ecord  shows  the  following  material    facta: 

ora  law  eiista  In  favor  of  the  defendant  Id  The  appellee,  the  pluutiff  below,  was  a  mei^ 

orror.    Such  a  claim  Is  within  the  eenerai  ler  of  the  Baonoca  tribe  of  Indians,  retalnlnc 

principle  tbat  exemptions  must  be  strictly  con-  lis  tribal  relations  and  residing  with  it  In  ths 

atmed,  and  that  doubt  must  be  reeolved  against  ?*ort  Halt  Indian  reservation.     This  n 


serling  the  exemption.    Heto  Tark.  ion  was  created  by  the  United  States  in  com- 

BOmn,  V.  Cook,  148  D.  S.  897  [37:  4081;  Keo-  illance  with  a  treaty  entered  Into  between  ths 

kvlc  A  W.  it.  Co.  V.  Miuouri,  IDS  U.  8.  801,  United   States  and   tbe  eastern   band  of   Sbo- 

806138:460,458].  ihoneea  and  the  Bannock  tribe  of  Indlaos, 

It  results  from  tbese  coDslderallons  tbat  the  ithlcb  took  effect  February  34,  I860.    IS  BtaL 

tudsmenla  of  both   the  district  court  of   the  it   L.  678.     Article  3  of   this   treaty,  bealda 

fatted  States  for  tbe  northern  district  of  Cal-  leltlag  apart  a  reservation  tor  the  use  of  Uis 

tforniaaad  the  circuit  court  of  appeals  for  the  iboshooeea,  provided: 

Dlnth  circuit  were  erroneoua     Bolh  tJi»j*i^-  "It  is  agreed   that  whenever  the  Bannockl 

fncnti  must  Vienfore  be  merted  and  the  cause     -— -— — -z—- — ■    ,  „ —: — -r-T. 

be  remanded  lo  the  district  court  of  the  United  "<^--^?  ^SSIH^^lir^rJiS^.SSr 

Btatea  for  the  northern  district  of  California,  '^"^J^^^^^^^^^^^  ™* 

with  directions  to  eoler  judgment  lo  favor  "^  ^  ^..rt^lWtoa ^ Cfci ™Sd  S^  Supw*. 

of   tbe   United  States,  with  coats.  -o,rt  idw*  FMsnil  gvoMun  ortses,  or  vHmrt  m* 

And  it  la  so  ordered.  b-om  <n  ijiuMm  rtotutct  (rsaty  or  ConHMMtm. 
tat  notes  to  Martin  v.  Hunier.  fc  BTi  HatttoWB  t. 

Hr.  Juatlce  Vtikhmm  dlvaDti.  sane,  *-.  tut,-  and  wniiami  v.  Noma,  s:  sn. 

J»  IttC.S. 
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desire  a  reserratfon  to  be  set  apart  for 
their  use,  or  whenever  the  President  of  the 
United  States  shall  deem  it  advisable  for  them 
to  be  put  upon  a  reservation,  he  shall  cause  a 
■aitabie  one  to  be  selected  for  them  in  their 
present  countrj,  which  shall  embrace  reason- 
able portions  of  the  Tort  Neuf  and  'Kansas 
Prairie'  countries." 

Inpursuance  of  the  foregoing  stipulation 
the  Fort  Hall  Indian  reservation  was  set  apart 
for  the  use  of  the  Bannock  tril)e. 

Article  4  of  the  treaty  provided  as  follows: 

*'The  Indians  herein  named  agree,  when 
the  agencj  house  and  other  buildings  shall  be 
constructed  on  their  reservations  named,  thej 
will  make  said  reservations  their  perma- 
nent home,  and  thej  will  make  no  permanent 
settlement  elsewhere;  but  they  shall  have  the 
right  to  hunt  upon  the  unoccupied  lands  of 
the  United  States  so  long  as  game  maj  be 
found  Uiereon.  and  so  long  as  peace  subsists 
among  the  whites  and  Indians  on  the  borders 
of  the  hunting  districts." 

In  July,  1808,  an  act  had  been  passed  erect- 
506]ing  a  temporary  ^government  for  the 
territory  of  Wyoming  <15  Stat,  at  L.  178),  and 
in  this  act  it  was  provided  as  follows: 

"That  nothing  in  this  act  shall  be  construed 
to  impair  the  rights  of  persons  or  property 
now  pertaining  to  the  Indians  in  said  territory, 
so  long  as  such  rights  shall  remain  unextin- 
guishMl  by  treaty  oetween  the  United  States 
and  such  Indians." 

Wyoming  was  admitted  into  the  Union  on 
July  10. 18d0.  26  Stat,  at  L.  222.  Section  1 
of  that  act  provides  as  follows: 

"That  the  state  of  Wyoming  is  hereby  de- 
dared  to  be  a  state  of  the  United  States  of 
America,  and  is  hereby  declared  admitted 
Into  the  Union  on  an  equal  footing  with  the 
original  states  in  all  respects  whatever;  and 
that  the  Constitution  which  the  people  of 
Wyoming  have  formed  for  themselves  he,  and 
the  same  is  hereby  accepted,  ratified,  and  con- 
firmed." 

The  act  contains  no  exception  or  reserva- 
tion in  favor  of  or  for  the  benefit  of  Indians. 

The  legislature  of  Wyoming  on  July  20, 
1805  (Wyo.  Laws  1895,  chap.  08,  p.  225).  passed 
as  act  regulating  the  killing  of  game  within 
the  state.  In  October,  1895,  the  district  attor- 
BSj  of  Uinta  county,  state  of  Wyoming,  filed 
sn  information  against  the  appellee  (Race 
Horse)  for  having  killed  in  that  county  seven 
eh  in  violation  of  the  law  of  the  state.  He 
was  taken  into  custody  bv  the  sheriff,  and  it 
was  to  obtain  a  release  from  imprisonment 
tnthorized  bv  a  commitment  issued  under 
then  proceedings  that  the  writ  of  habeas  cor- 
INis  was  sued  out  The  following  facts  are 
unquestioned:  1st.  That  the  elk  were  killed  in 
Uinta  county,  Wyoming,  at  a  point  about  100 
ailes  from  the  Fort  Hall  Indian  reservation, 
which  is  situated  in  the  state  of  Idaho;  2d,  that 
the  killing  was  in  violation  of  the  laws  of  the 
Kate  of  Wyoming;  8d.  that  the  place  where 
the  killing  took  place  was  unoccupied  public 
luid  of  the  United  States,  in  the  sense  that  the 
United  States  was  the  owner  of  the  fee  of  the 
land;  4th,  that  the  place  where  the  elk  were 
killed  was  in  a  mountainous  region  some  dis- 
tance removed  from  settlements,  but  was  used 
bj  the  settlers  as  a  range  for  cattle,  and  was 
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within  election  and  school  districts  of  the  stata 
of  Wyoming. 

Mewt,  BenJajBln  F.  Fowler  and  Willla 
Van  DeTanter  for  appellant. 

Mr,  Jndaon  Harmon*  Attorney  General, 
for  appellee. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

It  is  wholly  immaterial,  for  the  purpose  of 
the  legal  Issue  here  presented,  to  consider 
whether  tlfe  place  where  the  elk  were  killed  is 
in  the  vicinage  of  white  settlements.  It  Is  also 
equally  irrelevant  to  ascertain  how  far  the 
land  was  used  for  a  cattle  range,  since  the  sole 
question  -which  the  case  presents  is  whether 
the  treaty  made  by  the  United  States  with  the 
Bannock  Indians  gave  them  the  right  to  exer- 
cise the  hunting  privilege,  therein  referred  to, 
within  the  limits  of  the  state  of  Wyoming  in 
violation  of  its  laws.  If  it  gave  such  right, 
the  mere  fact  that  the  state  had  created  school 
districts  or  election  districts,  and  had  provided 
for  pasturage  on  the  lands,  could  no  more 
efficaciously  operate  to  destroy  the  right  of  the 
Indian  to  hunt  on  the  lands  than  could  the 
passage  of  the  game  law.  If,  on  the  other 
hand,  the  terms  of  the  treaty  did  not  refer  to 
lands  within  a  state,  which  were  subject  to 
the  legislative  power  of  the  state,  then  it  is 
equally  clear  that,  although  the  lands  were 
not  in  school  and  election  districts  and  were 
not  near  settlements,  the  right  conferred  on 
the  Indians  b^  the  treaty  would  be  of  no  avail 
to  justify  a  violation  of  the  state  law. 

The  power  of  a  state  to  control  and  regulate 
the  taking  of  game  cannot  be  questioned.  Oeer 
V.  Conneetieut,  161  U.  S.  519  [40;  793].  The 
text  of  article  4  of  the  treaty,  relied  on  as  giving 
the  right  to  kill  game  within  the  state  of 
Wyoming,  in  violation  of  its  laws,  is  as 
follows: 

"But  they  shall  have  the  right  to  hunt  on 
the  unoccupied  lands  of  the  United  States,  s6 
long  as  game  may  be  found  thereon,  and  so 
long  as  peace  subsists  among  the  whites  and. 
Indians  on  the  borders  of  the  hunting  dis- 
tricts." 

It  may  atoncebeconceded  thatthewords"un<- 
occupied  *lands  of  the  United  States"  if  [508 
they  stood  alone,  and  were  detached  from  the 
other  provisions  of  the  treaty  on  the  same  sub- 
lect,  would  convey  the  meaning  of  lands  owned 
by  the  United  States,  and  the  title  to  or  occu- 

gancy  of  which  had  not  been  disposed  of.  But 
1  interpreting  these  words  in  the  treaty,  they 
cannot  be  considered  alone,  but  must  be  con- 
strued with  reference  to  the  context  In  which 
they  are  found.  Adopting  this  elementary 
method,  it  becomes  at  once  clear  that  the  un- 
occupied lands  contemplated  were  not  all  such 
lands  of  the  United  States  wherever  situated, 
but  were  only  lands  of  that  character  embraced 
within  what  the  treaty  denominates  as  hunting 
districts.  This  view  follows  as  a  necessary 
result  from  the  provision  which  says  that  the 
right  to  hunt  on  the  unoccupied  lands  shall 
only  be  availed  of  as  Ions  as  peace  subsists  on 
the  borders  of  the  hunting  districts.  Unless 
the  districts  thus  referred  to  be  taken  as  con- 
trolling the  words  "unoocupied  lands/'  then  tha 
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reference  to  tbe  hunting  distrfcts  would  be- 
come wholly'  meaningless,  and  the  cardinal 
rule  of  interpretation  would  be  violated,  which 
ordains  that  such  construction  l>e  adopted  as 
gives  effect  to  all  the  language  of  the  statute. 
Nor  can  this  consequence  be  avoided  by  say- 
ing that  the  words  * 'hunting  districts*'  simplv 
signified  places  where  game  was  to  be  found, 
for  this  would  read  out  of  the  treaty  the  pro- 
vision as  "to  peace  on  the  borders"  of  such  dis 
tricts,  which  clearly  pointed  to  the  fact  that 
the  territory  referred  to  was  one  b<^ond  the 
borders  of  the  white  settlements.  Tlie  unoc- 
cupied lands  referred  to.  being  tbeif  fore  con- 
tained within  the  hunting  districts,  by  the 
ascertainment  of  the  latter  the  former  will  be 
necessarily  determined,  as  the  less  is  contained 
in  the  greater.  The  elucidation  of  this  issue 
will  be  made  plain  by  an  appreciation  of  the 
situation  existing  at  the  time  of  the  adoption 
of  the  treaty,  of  the  necessities  which  brought 
it  into  being  and  of  the  purposes  intended  to  be 
by  it  accomplished. 
When  in  1868  the  treaty  was  framed  the 

grogress  of  the  white  settlements  westward 
ad  hardly,  except  in  a  very  scattered  way. 
reached  the  confines  of  the  place  selected  for 
the  Indian  reservation.  Whilst  this  was  true, 
the  march  of  advancing  civilization  foreshad- 
ffOO]owed  the  fact'that  the  ^wilderness, which 
lay  on  all  sides  of  the  point  selected  for  the 
reservation,  was  destined  to  be  occupied  and 
settled  by  the  white  man,  hence  interfering 
with  the  hitherto  un trammeled  right  of  occu- 
pancy of  the  Indian.  For  this  reason,  to  pro- 
tect his  rights  and  to  preserve  for  him  a  home 
where  his  tribal  relations  might  be  enjoyed 
under  the  shelter  of  the  authority  of  the  United 
States,  the  reservation  was  created.  Whilst 
confining  him  to  the  reservation,  and  in  order 
to  give  him  the  privilege  of  hunting  in  the 
designated  districts,  so  long  as  the  necessities 
of  civilization  did  not  require  otherwise,. the 
provision  in  question  was  doubtless  adopted, 
care  being,  however,  taken  to  mal^e  the  whole 
enjoyment  in  this  regard  dependent  alMolutely 
upon  the  will  of  Congress.  To  prevent  this 
privilege  from  becoming  dangerous  to  the 
peace  of  the  new  settlements  as  they  advanced, 
the  provision  allowing  the  Indian  to  avail  him- 
self  of  it  only  whilst  peace  reigned  on  the 
borders  was  inserted.  To  suppose  that  the 
words  of  the  treaty  intended  to  give  to  the  In- 
dian the  right  to  enter  into  already  established 
states  and  seek  out  every  portion  of  unoccu- 
pied government  land  and  there  exercise  the 
right  of  hunting,  in  violation  of  the  municipal 
law,  would  be  to  presume  that  the  treaty  was 
to  drawn  as  to  frustrate  the  very  object  it  had 
in  view.  It  would  also  render  necessary  the 
assumption  that  Congress  whilst  preparing  the 
way,  by  the  treaty,  for  new  seiilements  and 
new  states,  yet  created  a  provision  not  only 
detrimental  to  their  future  well-being,  but  also 
irreconcilably  in  conflict  with  the  powers  of 
the  -states  already  existing.  It  is  undoubted 
that  the  place  in  the  state  of  Wyoming,  where 
the  game  io  question  was  killed,  was  at  the 
time  of  the  treaty,  in  1868,  embracea  within 
the  hunting  districts  therein  referred  to.  But 
this  fact  does  not  justify  the  implication  that 
the  treaty  authorized  thecontiuuedenjoymeut 
of  the  right  of  killing  game  therein,  when  the 
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territory  ceased  to  be  a  part  of  the  hunting 
districts  and  came  within  the  authority  ana 
jurisdiction  of  a  state.  The  right  to  hunt 
given  by  the  treaty  clearly  contemplated  the 
disappearance  of  the  conditions  therein  spect 
fled.  indeed,it  made  theright  depend  on  whetlir 
er  the  land  in  the  hunting  districts  was  unnoou- 
pied  ^public  land  of  the  United  States.  [5  lO 
This,  as  we  have  said,  left  the  whole  question 
subject  entirely  to  the  will  of  the  Unitea  States, 
since  it  provided,  in  effect,  that  the  riffht  t# 
hunt  should  cease  the  moment  the  United 
States  parted  with  the  title  to  its  land  in  the 
hunting  districts.  No  restraint  was  imposed 
by  the  treaty  on  the  power  of  the  United  States 
to  sell,  although  such  sale,  under  the  settled 
policy  of  the  government,  was  a  result  natur- 
ally to  come  from  the  advance  of  the  white 
settlements  in  the  hunting  districts  to  which 
the  treaty  referred.  And  this  view  of  the  tem- 
porary and  precarious  nature  of  the  right  re- 
Kerved,  in  the  hunting  districts,  is  manifest  by 
the  act  of  Congress  creating  the  Yellowstone 
Park  Reservation,  for  it  was  subsequently 
carved  out  of  what  constituted  the  hunting 
districts  at  the  time  of  the  adoption  of  the 
treaty,  and  is  a  clear  indication  of  the  sense  of 
Congress  on  the  subject  17  Stat,  at  L.  89; 
28  Stat,  at  L.  73.  The  construction  which 
would  affix  to  the  language  of  the  treaty  any 
other  meaning  than  that  which  we  have  above 
indicated  would  necessarily  imply  that  Con- 
gress had  violated  the  faith  of  the  government 
and  defrauded  the  Indians  by  proceeding  im- 
mediately to  forbid  hunting  in  a  large  portion 
of  the  territory,  where  it  is  now  asserted  there 
was  a  contract  right  to  kill  game,  created  by 
the  treaty  in  favor  of  the  Indians. 

The  argument,  now  advanced,  in  favor  of 
the  continued  existence  of  the  right  to  hont 
over  the  land  mentioned  in  the  treaty,  t^ter  It 
had  become  subject  to  state  authority,  admlU 
that  the  privilege  would  cease  by  the  mere  fad 
that  the  United  States  disposed  of  iu  title  to 
any  of  the  land,  althoush  such  disposition, 
when  made  to  an  individual,  would  give  him 
no  authority  over  game,  and  yet  that  the 
privilege  continued  when  the  United  States 
had  called  into  being  a  sovereign  state,  a  neoee- 
sary  incident  of  whose  authority  was  the  com- 
plete power  to  regulate  the  killing  of  ^ame 
within  its  borders.  This  argument  indicates 
at  once  the  conflict  between  the  right  to  hunt 
in  the  unoccupied  lands,  within  Uie  hunting 
districts,  and  the  assertion  of  the  power  to  con- 
tinue the  exercise  of  the  privilege  in  question 
in  the  state  of  Wyoming  in  defiance  *of[ff  11 
its  laws.  That  "a  treaty  may  supersede  a  prior 
act  of  Congress,  and  an  act  of  Congress  super- 
sede a  prior  treaty,"  is  elementary.  Fong  Jut 
Ting  v.  UniUd  Sta(e$,  149  U.  S.  698  [37:  9051; 
e07i  ^'  Pop^rs  Tobacco  v.  CTnited  StaUt  (*«7Xi 
Cherokee  Tobacco*'),  7«  U.  S.  11  Wall.  621  (80: 
229].  In  the  last  case  it  was  held  that  a  law 
uf  Congress  imposing  a  tax  on  tobacco,  if  in 
conflict  with  a  priof  treaty  with  the  Cherokeei, 
was  paramount  to  the  treaty.  Of  course  the 
settled  rule  undoubtedly  is  that  repeals  by  Im- 
plication are  not  favored,  and  will  not  be  held 
to  exist  if  there  be  any  other  reasonable  qmi- 
st  ruction.  Cope  v.  Cope,  187  U.  S.  688  [8i: 
832],  and  authorities  there  cited.  But  in  asper- 
laining  whether  both  statutes  can  be  main- 
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tiilDpd  it  is  not  to  be  considered  that  any 
possible  theory,  by  wbich  both  can  be  en- 
f.>rf  ed,  niu<)t  he  adopted,  but  only  that  repeal 
by  implication  must  be  held  not  to  have  taken 
place  if  there  be  a  reasonable  construction  by 
which  both  laws  can  coexist  consistently  with 
the  intention  of  Congress.  United  States  ▼. 
4rT  Packages  Dry  Goods,  68  U.  8.  17  How.  87 
1 15:  541;  DistHct  of  Columbia  ▼.  Hutton,  148 
U.  S.  18  [36:  60];  Frost  v.  Wenie,  157  U.  8.  46 
13»:  6l4]r  The  act  which  admitted  Wyoming 
into  the  Union,  as  we  have  said,  eipressly  de- 
clared that  that  state  should  have  all  the  powers 
of  the  other  states  of  the  Union,  and  made  no 
reservation  whatever  in  favor  of  the  Indians. 
These  provisions  alone  considered  would  be  in 
conflict  with  the  treaty  if  it  was  so  construed 
as  to  allow  the  Indians  to  seek  out  every  un- 
occupied piece  of  government  land  and  thereon 
disregard  and  violate  the  state  law,  passed  in 
the  undoubted  exercise  of  its  municipal  au- 
thority. But  the  language  of  the  act  admitting 
Wyoming  into  the  Union,  which  recognized 
her  coequal  rights,  was  merely  declaratory  of 
the  general  niTe. 

In  P^lard  v.  Hagan  (1845),  44  U.  8.  8  How. 
212  ril:  665],  the  controversy  was  as  to  the 
validity  of  a  patent  from  the  United  States  to 
lands  situate  in  Alabama,  which  at  the  date  of 
the  formation  of  that  state  were  part  of  the 
shore  of  the  Mobile  river  between  high  and  low 
water  mark.  It  was  held  that  the  shores  of 
navigable  waters  and  the  soil  under  them  were 
not  granted  by  the  Constitution  of  the  United 
States,  and  hence  the  jurisdiction  exercised 
thereover  by  the  Federal  government,  before 
the  formation  of  the  new  state,  was  held  tern- 
512]porarily  *and  in  trust  for  the  new  state  to 
be  thereafter  created,  and  that  such  state  when 
created,  by  virtue  of  its  being,  possessed  the 
tame  rights  and  jurisdiction  as  had  the  original 
•tales.  And,  replying  to  an  argument  based 
upon  the  assumption  that  the  United  States 
hHd  acquired  the  whole  of  Alabama  from 
Spain,  the  court  observed  that  the  United 
States  would  then  have  held  it  subject  to  the 
Constitution  and  laws  of  its  own  government. 
The  court  declared  (p.  229  [573])  that  to  refuse 
to  concede  to  Alabama  sovereignty  and  juris- 
diction over  all  the  territory  within  her  limits 
would  be  to  '*deny  that  Alabama  has  been  ad- 
mitted into  the  Union  on  an  equal  footing  with 
the  original  states."  The  same  principles 
were  applied  in  Per  Moli  v.  MunieipaWy  No.  1 
nfNew  Orleam,  44  U.  8,  8  How.  589  [11:  789]. 

In  Withers  v.  Buckley  (1857).  61  U.  8.  20 
How.  84  [15:  816],  it  was  held  that  a  statute 
of  Mississippi  creating  commissioners  for  a 
river  within  the  state  and  prescribing  their 
powers  and  duties,  was  within  the  legitimate 
and  essential  powers  of  the  state.  In  answer 
to  the  contention  that  the  statute  conflicted 
with  the  act  of  Congress  which  authorized  the 
people  of  Mississippi  territory  to  form  a  Con- 
stitution, in  that  it  was  inconsistent  with  the 
provision  in  the  act  that  "the  navigable  rivers 
iod  waters  leading  into  the  same  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the 
iababltants  of  the  state  of  Mississippi  as  to 
other  citizens  of  the  United  States/'  the  court 
said  (p.  92  [820]): 

"In  considering  this  act  of  Congress  of 
March  1,  1817,  it  is  unnecessary  to  institute 
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any  examination  or  criticism  as  to  its  legiti- 
mate meaning,  or  operation,  or  binding  au- 
thority, farther  than  to  affirm  that  it  could 
have  no  effect  to  restrict  the  new  state  in  any 
of  its  necessary  attributes  as  an  independent 
sovereign  government,  nor  to  inhibit  or  dimin- 
ish its  perfect  equality  with  the  other  members 
of  the  confederacy  with  which  it  was  to  be 
associated.  These  conclusions  follow  from 
the  very  nature  and  objects  of  the  confederacy, 
from  the  language  of  the  Constitution  adopted 
by  the  states,  and  from  the  rule  of  interpreta- 
tion pronounced  by  this  court  in  the  case  of 
Pollard  V.  Hagan,  44  U.  8  8  How.  228  [11: 
570]." 

*A  like  ruling  was  made  in  Eseanaba  [513 
&L,  M. Transp.  Co,  v.  Chicago{\m^),  107  U.  S. 
678  [27:442],  where  provisions  of  the  ordinance 
of  1787  were  claimed  to  operate  to  deprive  tlie 
state  of  Illinois  of  the  power  to  authorize  the 
construction  of  bridges  over  navigable  rivers 
within  the  state.  The  court,  through  Mr. 
Justice  Field,  said  (p.  683  [445]): 

'*But  the  slates  have  full  power  to  regulate 
within  their  limits  matters  of  internal  police, 
including  in  that  general  designation  whatever 
will  promote  the  peace,  comfort,  convenience, 
and  prosperity  of  their  people." 

And  it  was  further  added  (p.  688  [447]): 

"Whatever  the  limitation  upon  her  powers 
as  a  government  whilst  in  a  territorial  condi- 
tion, whether  from  the  ordinance  6f  1787  or 
the  legislation  of  Congress,  it  ceased  to  have 
any  operative  force,  except  as  voluntarily 
adopted  by  her,  after  she  became  a  state  of  the 
Union.  On  her  admission  she  at  once  became 
entitled  to  and  possessed  of  all  the  rights  of 
dominion  and  sovereignty  which  belonged  to 
the  original  states.  She  was  admitted,  and 
could  be  admitted,  only  on  the  same  footing 
with  them.  .  .  .  Equality  of  the  constitu- 
tional right  and  power  is  the  condition  of  all 
the  states  of  the  Union,  old  and  new.'' 

In  Cardtoell  v.  American  River  Bridge  Go, 
(1884),  118  U.  S.  205  [28: 959].  SeeanabadtL.M. 
Transp.  Co.  v.  Chicago,  eupra,  was  followed, 
and  it  was  held  that  a  clause  in  the  act  ad- 
mitting California  into  the  Union,  which  pro- 
vided that  the  navigable  waters  within  the 
state  shall  be  free  to  citizens  of  the  United 
Slates,  in  no  way  impaired  the  power  which 
the  state  could  exercise  over  the  subject  if  the 
clause  in  question  had  no  existence.  Mr. 
Justice  Field  concluded  the  opinion  of  the 
court  as  follows  (p.  212  [962]): 

*'The  act  admitting  California  declares  that 
she  is  'admitted  into  the  Union  on  an  equal 
footing  with  the  original  states  in  all  respects 
whatever.'  She  was  not,  therefore,  shorn  by 
the  clause  as  to  navigable  water,  within  her 
limits,  of  any  of  the  powers  which  the  original 
states  possessed  over  such  waters  within  their 
limits/' 

A  like  conclusion  was  applied  in  the  case  of 
WiUanuUe  Iron*BHdge  Co.  y.  Hatch,  125[514 
U.  8.  1  [81 :  629J.  where  the  act  admitting  the 
state  of  Oregon  into  the  Union  was  construed. 

Determining,  by  the  light  of  these  principles, 
the  question  whether  the  provision  of  the 
treaty  giving  the  right  to  hunt  on  unoccupied 
lands  of  the  United  States  in  the  hunting  dis- 
tricts is  repealed,  in  so  far  as  the  lands  in  such 
districts  are  now  embraced  within  the  limits 


514-;^16 


SUFRBMS  COUBT  OF  THK  UMITBD  BTATSB. 


Oct.  T; 


of  the  state  of  Wyoming,  It  becomes  plain  that 
the  repeal  results  from  the  conflict  between 
the  treaty  and  the  act  admitting  that  state  into 
the  UnioD.  The  two  facts,  the  privilege  con- 
ferrcKi  and  the  act  of  admission,  are  irrecon- 
cilable in  the  sense  that  the  two  under  no 
reasonable  hypothesis  can  be  construed  as  co> 
existing. 

The  power  of  all  the  states  to  regulate  the 
killing  of  same  within  their  border  will  not 
be  gainsaio,  yet.  if  the  treaty  applies  to  the 
unoccupied  land  of  the  United  States  in  the 
state  of  Wyoming,  that  state  would  be  bereft 
of  such  power,  since  every  isolated  piece  of 
land  belonging  to  the  United  States  as  a  pri- 
vate owner,  so  lone  as  it  continued  to  be  un- 
occupied land,  would  be  exempt  in  this  regard 
from  the  authority  of  the  state.  Wyoming, 
then,  will  have  been  admitted  into  the  Union, 
not  as  an  equal  member,  but  as  one  shorn  of 
a  legislative  power  vested  in  all  the  other 
states  of  the  Union,  a  power  resulting  from 
the  fact  of  statehood  and  incident  to  its  ple- 
nary existence.  Nor  need  we  stop  to  consider 
the  argument  advanced  at  bar,  that  as  the 
United  States,  under  the  authority  delegated 
to  it  by  the  Constitution  in  relation  to  Indian 
tribes,  has  a  right  to  deal  with  that  subject, 
therefore  it  has  the  power  to  exempt  from  the 
operation  of  state  game  laws  each  particular 
piece  of  land  owned  by  it  in  private  owner- 
ship within  a  state,  for  nothing  in  this  case 
shows  that  this  power  has  been  exerted  by 
Congress.  The  enabling  act  declares  that  the 
state  of  Wyoming  is  admitted  on  equal  terms 
with  the  other  states,  and  this  declaration, 
which  is  simply  an  expression  of  the  general 
rule,  which  presupposes  that  states,  when  ad- 
mitted into  the  Union,  are  endowed  with 
powers  and  attributes  equal  in  scope  to  those 
enjoyed  by  the  states  already  admitted,  repels 
any  presumption  that  in  this  particular  case 
5 1 5]Congress  intended  to  admit  the  *8tate  of 
Wyoming  with  diminished  governmental  au 
thority.  The  silence  of  the  act  admitting 
Wyoming  into  the  Union,  as  to  the  reservation 
of  rights  in  favor  of  the  Indians,  is  given  in- 
creased significance  by  the  fact  that  Congress 
in  creating  the  territory  expressly  reserved 
such  rights.  Nor  would  this  case  be  affected 
by  conceding  that  Congress,  during  the  exist- 
ence of  the  territory,  had  full  authority  in  the 
exercise  of  its  treaty  making  power  to  charge 
the  territory,  or  the  land  therein,  with  such 
contractual  burdens  as  were  deemed  best,  and 
that  when  they  were  imposed  on  a  territory  it 
would  be  also  within  the  power  of  Congress 
to  continue  them  in  the  state,  on  its  admission 
into  the  Union.  Here  the  enabling  act  not 
only  contains  no  expression  of  the  intention  of 
Congress  to  continue  the  burdens  in  question 
in  the  state,  but,  on  the  contrary,  its  intention 
not  to  do  so  is  conveyed  by  the  express  terms 
of  the  act  of  admission.  Indeed,  it  may  be 
further,  for  the  sake  of  the  argument,  con- 
ceded that  where  there  are  rights  created  by 
Congress,  during  the  existence  of  a  territory 
which  are  of  such  a  nature  as  to  imply  their 
perpetuity,  and  the  conseouent  purpose  of 
Congress  to  continue  them  in  the  state,  after 
its  admission,  such  continuation  will,  as  a 
matter  of  construction,  be  upheld,  although 
the  enabling  act  does  not  expressly  so  direct. 
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Here  the  nature  of  the  right  created  gives  riae 
to  no  such  implication  of  continuance,  sinoa 
by  its  terms,  it  shows  that  the  burden  irapoaed 
on  the  territory  was  essentially  perishable  and 
intended  to  be  of  a  limited  duration.  Indeed, 
the  whole  argument  of  the  defendant  in  error 
rests  on  the  assumption  that  there  was  a  per* 
petual  right  conveyed  by  the  treaty,  when  la 
fact  the  privilege  given  was  temporary  and 
precarious.  But  the  argument  goes  further 
than  this,  since  it  insists  that,  although  by 
the  treaty  the  hunting  privilege  was  to  oeaae 
whenever  the  United  States  parted  merely 
with  the  title  to  any  of  its  lands,  yet  that 
privilege  was  to  continue,  although  the  United 
States  parted  with  ita  entire  authority  over  the 
capture  and  killing  of  game.  Nor  is  there 
force  in  the  suggestion  that  the  cases  of 
Bl\u  Jacket  v.  Johnson  County  Comn,  {**Th§ 
Eantas  Indiant'*) 72  U.  S.  5  Wall.  737[18: 667], 
and  Feliam  v.  DennUton  {*'The  New  York  In- 
dians") 72  U.  S.  5  Wall.  761  [18:  708],  ara  in 
conflict  with  1  hese  *view8.  The  flrst  ca8e[ff  lO 
(that  of  the  Kansas  Indians)  involved  the  right 
of  the  state  to  tax  the  land  of  Indians  owned 
under  patents  issued  to  them  in  consequence 
of  treaties  made  with  their  respective  tribes. 
The  court  held  that  the  power  of  the  state  to 
tax  was  expressly  excluded  by  the  enabling 
act.  The  second  case  (that  of  the  New  TorE 
Indians)  involved  the  right  of  the^state  to  tax 
land  embraced  in  an  Indian  reservation,  which 
existed  prior  to  the  adoption  of  the  Conatita- 
tion  of  the  United  States.  Thus  these  two 
cases  involved  the  authority  of  the  state  to 
exert  its  taxing  power  on  lands  embraced 
within  an  Indian  reservation,  that  is  to  say, 
the  authority  of  the  state  to  extend  its  powers 
to  lands  not  within  the  scope  of  its  jurisdio* 
tion,  whilst  this  case  involves  a  question  of 
whether  where  no  reservation  exists  a  state 
can  be  stripped  by  implication  and  deduction 
of  an  essential  attribute  of  its  governmental 
existence.  Doubtless  the  rule  that  troitlee 
should  be  so  construed  as  to  uphold  the  sanc- 
tity of  the  public  faith  ought  not  to  be  de- 
parted from.  But  that  salutary  rule  should 
not  be  made  an  instrument  for  violating  tlm 

f>ublic  faith  by  distorting  the  words  of  a  treaty, 
n  order  to  imply  that  it  conveyed  riffhtn 
wholly  inconsistent  with  its  language  and  in 
conflict  with  an  act  of  Congress,  and  also  de- 
structive of  the  rights  of  one  of  the  stateSb 
To  refer  to  the  limitation  contained  in  the 
territorial  act  and  disregard  the  terms  of  the 
enabling  act  would  be  to  destroy  and  obUto> 
rate  the  express  will  of  Congress. 

Fbr  thete  rea9on$  the  judgment  below  toos  mrv^ 
neoue,  and  muit  therefore  be  reversed,  and  the 
case  must  be  remanded  to  the  court  below 
with  directions  to  discharse  the  writ  and  re- 
mand the  prisoner  to  the  custody  of  the 
sherifL    And  it  is  so  ordered. 

Mr.  Justice  Brewer,  not  having  heard  tke 
argument,  takes  no  part  in  this  decision. 

Mr.  Justice  Brown  dissenting: 

As  the  opinion  of  the  court  seems  to  me  to 
imply  and  to  sanction  a  distinct  repudiation 
by  Congress  of  a  treaty  with  the  Bannock 
Indians,  I  am  unable  to  give  my  assent  to  it 
The  facts  are  in  a  nutshell 
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Ward  t.  IUcb  Hobsb. 
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517]*0n  July  8, 1868,  theUoited  States  entered 
iolo  a  treaty  (15  Stat,  at  L.  678)  with  the  Sho- 
shoneea  and  Bannock  tribes  of  Indians,  by 
which  the  latter  agreed  to  accept  and  settle 
upon  certain  reservations,  and  the  former 
agreed  that  the  Indians  should  haTe  "the 
r&ht  to  hunt  on  the  unoccupied  lands  of  the 
United  States,  so  long  as  game  may  be  found 
thereon,  and  so  long  as  peace  subsists  among 
the  whites  and  Indians  on  the  borders  of  the 
hunting  districts." 

A  few  days  thereafter,  and  on  July  25, 
1868,  Congress  passed  an  act  '*to  provide  a 
temporary  government  for  the  territory  of 
Wyoming"  (15  Stat,  at  L.  178).  within  which 
the  Bannock  reservation  was  situated,  with 
a  proviso  "that  nothing  in  this  act  shall  be 
construed  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  in 
said  territory,  so  long  as  such  rights  shall  re- 
main unextinguished  by  treaty  between  the 
United  States  and  such  Indians." 

So  far  as  it  appears,  the  above  treaty  still 
remains  in  force,  but  the  position  of  the  major- 
ity of  the  court  is  that  the  admission  of  the 
territory  of  Wyoming  as  a  state  abrogated  it 
pro  lanto,  and  put  the  power  of  the  Indians  to 
hunt  on  the  unoccupied  lands  of  the  United 
States  completely  at  the  mercy  of  the  state 
government. 

Conceding  at  once  that  it  Is  within  the 
power  of  Congress  to  abrogate  a  treaty,  or 
lather  that  the  exercise  of  such  power  raises 
•B  iMue,  which  the  other  party  to  the  treaty 
is  akme  competent  to  deal  with,  it  will  be  also 
eoDOBded  that  the  abrogation  of  a  public  treaty 
ought  not  to  be  inferred  from  doubtful  lan- 
foage,  but  that  the  intention  of  Congress  to 
itpudiate  its  obligation  ought  clearly  to  ap- 
pear. As  we  said  in  HatuMtein  v.  Lynham, 
m  U.  8.  488  [25:  628],  "  where  a  treaty  ad- 
mits of  two  constructions,  one  restricted  as  to 
the  rights  that  may  be  claimed  under  it,  and 
the  other  liberal,  the  latter  is  to  be  preferred. 
Such  is  the  settled  rule  of  this  court."  See 
also  Chew  Heang  v.  United  Stata,  112  U.  a 
tt6,  549  [28:  770.  778]. 

It  appears  from  the  Ist  article  that  this 
treaty  was  entered  into  at  the  close  of  a  war  be- 
tween the  two  contracting  parties;  that  the  In- 
dians agreed  to  accept  certain  reservations  of 
kind,  and  the  United  States,  on  its  part,  "sol- 
5l81emnly  agreed"  that  no  ^persons,  with  cer- 
tain designated  exceptions,  "  shall  ever  be  per- 
aitted  to  pass  over,  settle  upon,  or  reside  in 
the  territory  described  in  thu  article  for  the 
use  of  said  Indians,  and  .  .  .  they  shall 
have  the  right  to  hunt  on  the  unoccupied  lands 
of  the  United  States  so  long  as  game  may  be 
found  thereon,  and  to  long  as  peace  subsists 
between  the  whites  and  the  Indians  on  the 
borders  of  the  hunting  districts."  The  fact 
that  the  territory  of  Wyoming  would  ulti- 
mately be  admitted  as  a  state  must  have  been 
anticipated  bv  Congress,  yet  the  right  to  hunt 
was  assurred  to  the  Indians,  not  until  this 
should  take  place,  but  so  long  as  game 
may  be  found  upon  the  lands,  and  so  long  as 
peace  should  subsist  on  the  borders  of  the 
hunting  districts.  Not  only  this,  but  the  ter- 
ritory was  created  with  the  distinct  reservation 
that  the  rights  of  the  Indian  should  not  be 
eonstrued  to  be  impaired  so  long  as  they  re- 
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mained  unextinguished  by  further  treaty. 
The  right  to  hunt  was  not  one  secured  to  them 
for  sportine  purposes,  but  as  a  means  of  sub- 
sistence. It  is  a  fact  so  well  known  that  we 
may  take  judicial  notice  of  it,  that  the  Indians 
have  never  been  an  industrial  people;  that 
even  their  agriculture  was  of  the  rudest  de- 
scription, and  that  their  chief  reliance  for  food 
has  been  upon  the  chase.  The  right  to  hunt 
on  the  unoccupied  lands  of  the  United  States 
was  a  matter  of  supreme  importance  to  them, 
and  as  a  result  of  being  deprived  of  it  they  can 
hardly  escape  becoming  a  burden  upon  the 
public.  It  is  now  proposed  to  take  it  away 
from  them,  not  because  they  have  violated  the 
treaty,  but  because  the  state  of  Wyoming  de- 
sires to  preserve  its  game.  Not  doubting  for 
a  moment  that  the  preservation  of  game  is  a 
matter  of  great  importance,  I  regard  the  preser- 
vation of  the  public  faith,  even  to  the  helpless 
Indian,  as  a  matter  of  much  greater  impor  tance. 
If  the  position  of  the  court  he  sound,  this  treaty 
might  have  been  abrogated  the  next  day  by 
the  admission  of  Wyoming  as  a  state,  and 
what  might  have  been  done  in  this  case  might 
be  done  in  the  case  of  every  Indian  tribe 
within  our  boundaries.  There  is  no  limit  to 
the  right  of  the  state,  which  may  in  its  dis- 
cretion prohibit  the  killing  of  all  game,  and 
thus  practically  deprive  the  Indians  of  their 
principal  means  of  subsistence. 

*I  am  not  impressed  with  the  theory  [519 
that  the  act  admitting  Wyoming  into  the  Union 
upon  an  equal  footing  with  the  original  states 
authorized  them  to  impair  or  abrogate  rights 
previously  granted  by  the  sovereign  power  by 
treaty,  or  to  discharge  itself  of  burdens  which 
the  United  States  had  assumed  before  her  ad- 
mission into  the  Union.  In  the  cases  of  Blue 
Jacket  V.  Johnaon  County  Comrs,  (**  The  Kan* 
909  Indiaru  "),  72  U.  S.  5  Wall.  787  [18:  667], 
we  held  that  a  state,  when  admitted  into  the 
Union,  was  bound  to  respect  an  exemption 
from  taxation  which  had  been  previously 
granted  to  tribes  of  Indians  within  its  borders, 
because,  as  the  court  said,  the  state  of  Eansaa 
"  accepted  this  status  when  she  accepted  the 
act  admitting  her  into  the  Union.  Conferring 
rights  and  privileges  on  these  Indians  cannot 
affect  their  situation,  which  can  only  be 
changed  by  treaty  stipulation,  or  by  a  volun- 
tary abandonment  of  their  tribal  organization. 
As  long  as  the  United  States  recognizes  their 
national  character  they  are  under  the  protec- 
tion of  the  treaties  and  laws  of  Congress,  and 
their  property  is  withdrawn  from  the  operation 
of  state  laws." 

It  is  true  that  the  act  admitting  the  state  of 
Kansas  into  the  Union  contain^  a  proviso 
similar  to  that  in  the  act  erecting  a  govern- 
ment for  the  territory  of  Wyoming,  vis.: 
"That  nothing  contained  in  this  said  Constitu- 
tion respecting  the  boundaries  of  said  state  shall 
be  construe  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  of 
said  territory,  so  long  as  such  rights  shall  re- 
msin  unextingulsh^  by  treaty  with  such 
Indians."  In  this  particular  the  cases  differ 
from  each  other  only  in  the  fact  that  the  pro- 
viso in  the  one  case  is  inserted  in  the  act  cre- 
ating the  territory,  and  in  the  other  in  the  act 
admitting  the  territory  as  a  state ;  and  unless  we 
are  to  say  that  the  act  admitthig  the  territory  of 
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Wyoming  as  a  state  absoWed  it  from  its  liabil- 
ities as  a  territory,  it  would  seem  that  the 
treaty  applied  as  much  in  the  one  case  as  in 
the  other.  But  however  this  may  be,  the  pro- 
viso in  the  territorial  act  exhibited  a  clear 
intention  on  the  part  of  Congress  to  continue  in 
force  the  stipulation  of  the  treaty,  and  there 
is  nothing  in  the  act  admitting  the  territory  as  a 
520]8tate  which  manifests  an  intention  to  *re- 
pudiate  them.  I  think,  therefore,  the  rights 
of  these  Indians  could  only  be  extinguished 
by  purchase.or  by  a  new  arrangement  with  the 
United  States. 

I  understand  the  words  * 'unoccupied  lands 
of  the  United  States "  to  refer  not  only  to 
lands  which  have  not  been  patented,  but  also 
to  those  which  have  not  been  settled  upon, 
fenced,  or  otherwise  appropriated  to  private 
ownership,  but  I  am  quite  unable  to  see  how 
the  admission  of  a  territory  into  the  Union 
changes  their  character  from  that  of  unoc- 
cupied to  that  of  occupied  lands. 


STATE  OF  INDIANA,  Complainant, 

V, 

STATE  OF  KENTUCKY. 
(See  S.  C.  Reporter's  ed.  520-527.) 

Boundary  line  between  Indiana  and  Kentucky 
— commimon  continued  —  decree  witliout 
pr^udice. 

h  The  boundary  line  between  the  states  of  Indi- 
ana and  Kentucky,  in  controventy  in  this  action, 
is  established  and  declared  to  be  as  delineated 
and  set  forth  in  the  report  of  the  commissioners 
and  tbe  map  accompanying  and  referred  to  in 
said  report. 

t.  Tbe  commission  for  running  said  boundary 
line  is  continued  for  tbe  purpose  of  perioaDeotly 
markinif  eaid  Uoe,  with  directions  to  report  to 
this  court. 

8.  This  decree  is  without  prejudice  to  further 
prooeedinvs,  as  either  of  tbe  parties  may  be  ad. 
vised,  for  the  determination  of  such  part  of  the 
boundary  :llne  between  eaid  states  as  may  nut 
have  been  settled  by  this  decree. 

[No.  2.  Original] 
Argued  April  £7, 1896,    Decided  May  18, 1896. 

IN  EQUITY.  On  motion  to  confirm  the  re- 
port of  the  commissioners  heretofore  ap 
pointed  to  ascertain  and  run  the  boundary  line 
between  the  states  of  Kentucky  and  Indiana 
as  designated  in  the  opinion  of  this  court  here- 
tofore filed  and  judgment  and  decree  hereto* 
fore  entered  herein.  Report  of  commissionen 
confirmed. 

iir.  William  A.  Kotcham,  Attorney 
General  of  Indiana,  for  complainant. 

Jfr.  R.  H.  Cannins^ham  for  defendant 

Per  Mr.  Chibf  JqsricK  Ftn^LBB: 

This  cause  came  on  to  be  heard  on  the  re- 
port of  Gustavus  V.  Menzies.  Gaston  M. Alvea. 
521]and  Amos  Stickncy,  ^commissioners  ap- 
pointed herein   at  this  term,  on  October  21. 

NoTK.— ils  to  judieUU  tettlement  of  state  bound' 
oriel,  tee  note  to  Nebraska  v.  Iowa,  88:  TM. 
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1895,  to  ascertain  and  run  the  boundary  lint 
between  the  states  of  Kentucky  and  Indiana* 
as  designated  in  the  opinion  of  this  court  here- 
tofore filed  and  judgment  and  decree  hereto- 
fore entered  herein.  May  19,  1890.  filed  April 
27.  1896;  the  exceptions  of  the  state  of  Ken- 
tucky thereto  and  the  motion  of  the  state  of 
Indiana  for  the  confirmation  thereof;  and 
which  report  is  as  follows: 

In   thb  Supreme  Court  of  thb  Unitsd 

States. 


Indiana 


October  Term,  1895. 


Off. 

Kentucky 

To  the  Honorable  Melville  W.  Fuller,  Chief 
Justice  of  the  Supreme  Court  of  the  United 
States. 

The  undersigned  commissioners  appointed 
by  this  honorable  court  in  the  above^ntitled 
cause,  to  ascertain  and  run  the  boundary  line 
between  the  states  of  Indiana  and  Kentucky, 
north  of  the  tract  known  as  Green  River 
island,  have  the  honor  to  present  the  follow* 
inff  report: 

The  first  meeting  of  the  commission  waa 
held  at  Evansville,  Indiana,  on  December?. 
1895,  all  the  commissioners  being  present,  and 
each  commissioner  having  been  sworn  accord* 
ing  to  the  order  of  the  court,  the  commission 
organized  by  electing  Lieut.  Col.  Amos  Stick- 
ney,  U.  S.  army,  as  chairman. 

At  this  meeting  there  were  present  Mr.  R. 
H.  Cunningham,  of  Henderson,  Kentucky, 
representing  the  state  of  Kentucky;  Mr.  Mer- 
ril  Moores.  deputy  attorney  general  of  the 
state  of  Indiana,  representing  that  state,  and 
Mr.  J.  £.  Williamson,  of  Evansville,  Indiana, 
representing  a  number  of  land  owners  along 
the  line  where  the  boundary  is  to  be  ascer* 
tai.ied  and  run. 

The  above-mentioned  gentlemen  being  in- 
vited thereto,  expressed  their  views  in  a  gen- 
eral way  as  to  a  proper  method  of  determining 
the  boundary  line  to  be  run  between  the  statea 
of  Indiana  and  Kentucky  to  accord  with  the 
decision  of  this  court.  Neither  in  the  order  of 
your  honorable  court  'appointing  the  [52S 
commisnioners,  nor  subsequently,  were  yoor 
ocmmissioners  instructed  as  to  the  methods  they 
should  pursue  in  ascertaining  the  boundary 
line  to  be  run.  They  therefore  assumed  thai 
it  was  the  intention  of  the  court  to  leave  them 
un  trammeled  with  instructions  other  than  audi 
as  were  to  be  inferred,  first,  from  the  decision 
of  the  court,  and,  second,  from  the  testimony 
upon  which  that  decision  was  made. 

Your  commissioners  then  proceeded  to  and 
made  a  personal  examination  of  the  grounds 
where  the  boundary  line  was  to  be  ascertained 
and  run.  After  this  examination,  and  a  con- 
sideration of  the  subject  in  the  light  of  tlie 
court's  decision,  and  the  testimony,  it  was  con- 
cluded that  a  determination  of  a  proper  loca- 
tion of  the  boundary  line  would  require  tka 
marking  out  upon  the  ground  as  nearly  as  poa- 
sible  of  the  meandered  river  bank  lines  of  tka 
survey  of  Jacob  Fowler,  made  in  1805  and 
1806,  the  oldest  survey  of  record,  copies  of  Uia 
map  and  notes  of  which  were  incorporated 
and  unchallenged  in  the  testimony  in  the  case. 

A  competent  surveyor  waa  emploved  in  Ilia 
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penon  of  Mr.  C.  C.  Genung,  surveyor  of  Vad 
derburgh  county,  Indiana,  who  was  familiar 
with  the  county  records  and  the  landmarlcs  in 
the  vicinity  of  the  proposed  line.  Mr.  Genung 
was  instructed  to  proceed  as  soon  as  possible 
under  the  direction  of  the  chairman ,  to  re 
establish  upon  the  ground  as  nearly  as  practi- 
cable the  aforesaid  meander  line  of  the  survey 
of  1805  and  1806,  using  every  precaution  to 
determine  said  line  as  acurately  a^  might  be, 
from  the  notes  of  the  survey,  and  such  marks 
referred  to  in  the  notes,  and  other  authenti- 
cated marks,  as  might  be  found. 

He  was  also  directed  to  make  cross  sections 
at  intervals,  by  leveling  acrofts  the  depression 
now  existing,  where  the  island  chute  once 
was.  and  determine  the  present  crests  of  the 
hanks. 

Mr.  Genung  performed  the  duty  allotted  to 
bim,  and  made  a  map  exhibiting  the  result  of 
his  surveys. 

Your  commissioners,  after  verifying  his  work 
on  the  crround,  then  held  another  meeting  at 
l(23]Iilvansville.  Indiana.  January  *23,  1896, 
and  made  a  careful  study  of  the  information 
obtained  by  the  survey.  An  examination  of 
Uie  map  presented  by  Mr.  Genung,  giving  the 
results  of  his  survey,  with  a  report  upon  the 
same,  satisfied  your  commissioners  on  three 
points.  The  close  accord  of  the  re-established 
meander  line  with  the  existing  crest  of  the 
high  bank  was  strong  proof  that  the  line  as 
re-established  was  in  fact  a  very  close  approx- 
imation in  location  to  the  location  of  the  line 
•I  originally  run;  it  also  indicated  that  the 
original  meander  line  was  practically  along 
the  crest  of  the  high-water  bank,  and  not 
along  the  low-water  line;  and  further,  that 
the  crest  of  the  bank  along  the  Indiana  side 
of  the  depression  as  it  exists  to-day  must  be 
Dearly  as  it  was  at  the  time  of  the  original  sur- 
vey. 

It  will  be  noticed  from  the  topography  on 
the  map  that  the  crest  of  the  high-water  bank 
on  the  Indiana  side  of  the  depression  is  quite 
regular,  while  the  crest  of  the  bank  on  the 
island  side,  especially  above  the  railroad  cross- 
ing, is  irregular,  indicating,  probably,  exten- 
sive deposits  since  the  time  when  there  was  a 
free  flowing  stream  around  the  island.  In 
the  testimony  there  are  mentions  of  drift  piles 
in  the  upper  part  of  the  chute  causing  de- 
posits. 

Below  the  railroad  crossing  the  crests  of  the 
two  banks  are  nearly  parallel,  and  as  scaled 
OD  the  map  where  most  nearly  parallel,  are 
about  eight  chains  apart.  It  would  seem 
probable  that  the  chute  before  It  was  choked 
op  by  drifts  and  deposits  had  a  width  more  or 
mm  uniform  of  about  eight  chains  between 
crests  of  the  high  bank.  During  low-water 
•tagee  the  part  of  the  chute  covered  by  water 
was  probably  nearly  in  the  center  of  the  chute. 
Jost  how  far  the  low-water  surface  extended 
towards  the  Indiana  side,  it  is  impost ble  at 
this  time  to  determine  accurately,  but  it  would 
■eem  that  a  close  approximation  to  the  water 
line  would  be  a  line  equidistant  from  the  In- 
diana bank  crest  line  and  the  central  line  of 
the  chute.  Upon  this  assumption,  the  water 
of  a  low  stage  would  have  covered  the  middle 
half  of  the  space  between  the  crest  of  the  high 
banks,  and  a  fair  allowance  should  be  made 
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for  the  space  covered  by  the  bank  slopes  ex- 
tending from  the  crests  of  tha  high  banks  to 
ibc  low-water  line. 

*It  was  decided  then  to  lay  out  as  a  trial  [5  24 
line  a  line  parallel  to  the  meander  line  of  the 
survey  of  1805  and  1806,  as  re-established,  and 
at  a  distance  of  two  chains  from  it,  measured 
towards  the  island.  This  was  done,  and  noti- 
fication was  sent  to  Hon.  W.  A.  Keicham, 
attorney  general  of  the  state  of  Indiana,  Mr. 
R  H.  Cunningham,  representing  the  state  of 
Kentucky,  and  Mr.  J.  E.  Williamson,  repre- 
senting land  owners.  The  above-mentioned 
G;entlemen  were  invited  to  present  in  writing. 
If  they  so  desired,  any  statements  to  prove 
that  such  linr  was  not  approximately  the  low- 
water  line  in  the  year  1792.  They  were  also 
Invited  to  make  any  oral  argument  relating 
thereto  to  your  commissioners  at  their  next 
meeting. 

On  Februarys.  1896,  your  commissioners 
again  met  at  Bvansville,  Indiana,  and  pro- 
ceeded to  inspect  the  trial  line  as  laid  out  and 
marked  upon  the  ground.  After  their  inspec- 
tion they  held  a  meeting,  due  notice  of  which 
had  been  given  to  the  aforementioned  gentle- 
men representing  the  different  interests. 

Mr.  H.  H.  Cunningham  on  behalf  of  tha 
state  of  Kentucky  appeared,  and  had  no  par- 
ticular objections  to  urge  against  the  approx- 
imate line,  but  filed  a  request  which  is  here- 
with transmitted,  marked  Exhibit  "A."  Mr. 
J.  £.  Williamson  sent  a  communication,  which 
is  transmitted  with  this  report  and  marked 
Exhibit  *'B." 

After  further  consideration  of  the  subject  it 
was  decided  that  your  commissioners  were 
not  authorized  to  lay  down  any  line  bevond 
the  upper  and  lower  limits  of'  Green  Rive]; 
island  as  it  existed  in  1792,  and  it  was  decided 
to  adopt  for  recommendation  the  trial  line 
within  those  limits  as  marked,  with  a  slight 
cliange  at  the  extreme  upper  end,  to  allow  for 
what  was  undoubtedly  a  flat  bank  slope,  it 
being  upon  a  point. 

Your  commissioners  would  therefore  respect- 
fully state  that  they  have  now  ascertained  and 
run,  according  to  their  best  judgment,  the 
boundary  line  between  Indiana  and ICentucky, 
nt)rth  of  tract  known  as  Green  River  Island  as 
it  existed  when  Kentucky  became  a  state, 
which  is  described  as  follows,  to  wit: 

'Commencing  at  a  point  on  the  line|525 
between  sections  fifteen  (15)  and  fourteen  (14), 
township  seven  (7)  south,  range  ten  (10) 
west,  and  67.25  chains  south  of  the  north- 
east corner  of  section  fifteen  (15).  The 
post  set  at  this  point  is  witnessed  by  a 
sycamore  tree  86  inches,  S.  1*  55^ £.  48.8  ft.; 
and  also  by  a  honey  locust  82  inches,  8.  67* 
50^  E.  24.1  ft.,  and  is  at  the  head  of  Green 
River  Island,  and  also  assumed  low-watex 
mark  in  1792.  From  this  point  going  dowu 
stream  and  making  an  angle  to  the  left  from 
tfie  east  line  of  section  fifteen  (15)  of  50*  26^ 
and  on  a- course  of  N.  49M6MV.,  a  dis- 
tance  of  1098.55  ft.  to  a  post  witnessed  by  a 
Cottonwood  48  inches.  N.  79*  45'  W.  168  ft. 

Anele  to  right  0*  45'  15'.  course  N.  48*  SO' 
45'  W.  1171.45  ft.  to  a  post,  witnessed  by  a 
sycamore  22  inches.  8.  66'*  50^  E.  898  ft. 

Angle  to  left  6*  50^,  course  N.  55*  20^45' 
W.  1&2.85  ft.  to  a  post,  witnessed  by  a  red 
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The  southwest  corner  of  section  82,T.  6  S.  .R. 
10  W.  I  established  from  two  old  monuments, 
one  at  the  northwest  corner,  and  the  other  at 
the  southeast  corner  of  said  section.  This 
line  between  the  southeast  and  southwest  cor- 
ners had  a  variation  of  2*  5(K.  From  this  cor- 
ner so  established,  I  ran  south  51.72  chains  to 
a  post  near  the  maple  stump,  original  witness 
tree,  Mr.  Fowler  giving  the  distance  as  51.50 
chains.  This  line  had  a  variation  of  8*  00^ 
and  its  termination  is  also  a  point  on  the  mean- 
der line.  From  the  southwest  corner  of  section 
82  I  ran  west  25.70  chains,  the  distance  given 
by  Mr.  Fowler,  which  is  the  termination  of 
the  line  between  section  81,  T.  6  8.,  R.  10  W., 
and  section  6.  T.  7  S.,  R.  10  W.,  and  also  a 
point  on  the  meander  line. 

In  this  way  I  found  seven  points  which  are 
as  closely  absolutely  correct  as  it  is  possible  to 
locate  them  after  a  lapse  of  ninety  years. 
Primarily  fixed  points,  if  correct,  must  govern 
as  against  distances  or  compass  variations,  sec- 
ondly, distances,  and  lastly,  courses.  Upon  this 
basis  I  ran  the  meander  line,  following  Mr. 
Fowler's  notes  as  closely  as  possible,  and  mak- 
ing such  corrections  as  were  necessary .  It  was 
iropoasibleto  follow  them  exactly,  for  the  rea- 
532]sons  already  stated,  that  the  *compass  va- 
riations on  the  lines  between  section  corners  es- 
tablished by  Mr.  Fowler  vary  from  one  to  two 
degrees,  and  in  only  one  instance  has  a  line  the 
correct  variation,  and  in  28  distances  given  by 
him,  which  I  remeasured,  12  of  them  varied 
from  two  to  seventy-four  links  each. 

The  following  are  the  field  notes  for  the 
meander  line: 

Commencing  at  a  post  at  a  point  on  the  bank 
between  fractional  sections  9  and  16,  T.  7  8., 
R.  10  W.,  running  thence  up  stream  as  cor- 
rected. Witnessed  sycamore,  6'  N.  82"  W.  1.31 
chains  8.  60*  £.  26.81  chains.  Variation  8** 
05'. 

Post  witnessed,  sycamore  8.  12*  50^  E.  4 
links  8.  69*  E.  7.78.  var.  8*  05'  to  a  post  be- 
tween sees.  15  and  16. 

Witnessed  by  stub  of  ori^nal  mulberry  8. 
66*  W.  4  links  8.  69*  E.  19.84.  var.  8*  15'. 

Post  witnessed,  stake  N.  48"  80'  E.  25  links. 
and  stake  N.  86*  80'  W.  25  links.  8.  70"  E. 
18.88,  var.  8*  15'. 

Post  witnessed,  stake  N.  44*  80'  E.  45^  links 
and  apple  tree  8.  68*  W.  28  links.  8.  56*  E. 
22.01,  var.  8*  15'. 

Post  witnessed,  stake,  N.  43*  80'  E.  50  links, 
and  stake  N.  86*  80'  W.  50.1inks.  8.  49"  E. 
17.91  var.  8*  15.' 

Post  witnessed,  stake,  N.  40*  50'  E.  05  links 
and  sUke  N.  66*  80'  W.  50  links.  8.  45*  E. 
9.92,  var.  8*  15'. 

Post  witnessed,  stake,  N.  40*  20'  E.  68  links 
and  stake  N.  66*  80'  W.  50  links.  8.  68*  E. 
5.00  var.  8*  15'  to  a  post  between  sees.  15  and  14. 

Witnessed,  honey  locust  24*  8.  8*  15'  W.  78 
links.  8ec.  line  8.  6.87  ch.  to  water's  edge  of 
Ohio  river.     8.  78*  E.  5.50,  var.  8*  15'. 

Post  witnessed,  Cottonwood,  16*  8.  14*  50' 
W.  1.71  ch.  8.  82*  E.  16.00,  var.  8*  15'. 

Post  witnessed,  osage  orange  6'  8.  54*  45' E. 
26i  links  and  osage  orange  8'  8.  62*  W.  86i 
links.     8.  8.88  ch.  to  water's  edge.  Ohio  river. 

From  the  post  between  sees.  9  and  16  run- 
ning down  stream:  N.  68*  W.  14.60  chains, 
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Post  witnessed,  sycamore  snag,  86'  N.  81* 
55'  E.  86i  links  N.  61*  W.  44.00  to  a  post  be- 
tween sees.  8  and  9,  var.  2*  45'. 

Post  witnessed,  sycamore  48'  8.  45*  SO'  W. 
54  links  N.  57*  W.  25  00.  var.  2*  00'. 

♦Post,  sycamore  stump  40'  8.  42*  80' [533 
E.  72  links  N.  54*  W.  14.20  var.  2*  00'. 

Post  witnessed,  sycamore  snag,  N.  78*  E.  66 
links  N.  46*  W.  80.00.  var.  2»  00'. 

Post  witnessed,  elm.  38'  N.  81*  40'  W.  9.58 
chains  N.  40*  W.  7.12,  var.  2«*  00'.  PosU  be- 
tween sees.  5  and  8. 

Witnessed,  sycamore,  40'  8.  74*  50'  W.  %\\ 
links,  and  cotlonwood  snag  21*  N.  40*  80'  W. 
80  links.     N.  40*  W.  19.00,  var.  2*  80'. 

Post  witnessed,  sycamore,  82'  8.  4*  15'  W. 
2.56  ch.  N.  84*  W.  18.84  to  a  post  between 
sees.  5  and  6.  var.  2*  80'. 

Post  witnessed,  maple,  60'  N.  65*  W.  87 
links,  original  witness  tree.  N.  82*  W.  17.75 
to  a  post  var.  2*  00'. 

Post  witnessed,  sycamore  snag  45'  8.  48*  15' 
W.  16  links  N.  25*  W.  40.00  to  a  post  between 
sec.  6,  T.  7  8.,  R.  10  W.,  and  sec.  81,  T.  6  B., 
R.  10  W.  var.  2*  00'. 

Post  witnessed,  maple  snag,  20'  N.  66*  W 
E.  58  links,  and  maple  24'  B.  88*  80'  E.  5d 
links.    N.  12*  W.  86.00  to  a  post,  var.  2*  80*. 

Witness  stake  on  river  bank  8.  78*  W.  4.70 
ch.  and  post  N.  78*  E.  4.00.  Distance  5 chains 
8.  78*  W.  to  water's  edge,  Ohio  river. 

At  points  marked  A,  B,  C,  etc..  correspond- 
ing to  the  same  letters  on  the  map,  cross  sec- 
tion levels  were  taken  across  the  meander  Hiie 
to  the  bank  on  the  southwest  side  of  the  slough, 
taking  low-water  mark  on  the  gauge  at  Evans- 
ville  as  the  base,  and  from  the  section  line  be- 
tween sections  14  and  15  to  the  point  where 
meander  line  ends  In  section  81,T.  6  8.  R.  10  W. 
The  difference  of  elevation  in  the  water  sur- 
face at  those  extreme  points  is  16  inches. 

Accompanying  this  report  is  a  map  of  the 
lands  lying  between  Evansville  and  a  point  op- 
posite the  mouth  of  Green  river  on  a  scale  of 
10  chains  to  an  inch,  showing  section  and 
meander  lines,  and  the  topography  near  the 
meander  line,  and  marked  Exhibit  '*€."  Also 
a  cross  section  of  the  levels  tak^,  marked  £z* 
hibit  "F." 

Respectfully  submitted. 

C.  C.  Genung, 

Jan'y  22,  1896.  C.  B.  and  8.  C.  V. 

♦Exhibit  "E."  [534 

To  the  Honorable  Board  of  Commissioners,  on 

the  Indiana  and  Kentucky  Boundary  Line 

at  Green  River  island. 

Gentlemen :  The  line  of  the  low-water  mark 
of  1792.  from  the  head  to  the  feet  of  Green 
River  islttnd,  has  been  located  as  ordered  by 
you.  and  the  commencement,  terminus,  and 
each  Intermediate  angle  marked  by  planting  a 
cedar  post  5  inches  square  and  7  feet  in 
length  in  the  ground  to  the  depth  of  4^ 
feet.  The  line  is,  except  at  the  commence- 
ment and  ending,  two  chains  (182  feet) 
to  the  left  of  the  meander  line  going  down 
stream,  and  parallel  thereto.  The  angles, 
checked  by  the  needle,  were  taken  twice,  and 
each  distance  carefully  measured  twice  to 
avoid  the  possibility  of  errors.  The  line  is 
laid  down  on  the  map  marked  Exhibit  "C"  In 
red  ink,  and  the  distances  are  given  fn  feet. 
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The  true  meridian  was  obtained  by  observa- 
tion of  Polaris  on  two  different  nights. 

The  following  are  the  notes  of  the  location: 

Commencing  at  a  point  on  the  line  between 
sections  fifteen  (15)  and  fourteen  (14),  township 
■even  (7)  south,  range  ten  (10)  west,  and  67.25 
chains  south  of  the  northeast  comer  of  section 
fifteen  (15).  The  post  set  at  this  point  is  wit- 
nessed by  a  sycamore  tree  86  inches,  8.  1*  55^ 
E.  48.8  ft. ;  and  also  by  a  honey  locust  82  inches 
8.  67*  50^  E.  24.  ft.,  and  is  at  the  head  of 
Green  River  island,  and  also  assumed  low- 
water  mark  in  1792.  From  this  point  going 
down  stream  and  making  an  an^le  to  the  left 
from  the  east  line  of  section  fifteen  (15)  of 
60*  26',  and  on  a  course  of  N.  49'  16'  W..  a 
distance  of  1098.55  ft.  to  a  post  witnessed  by 
a  Cottonwood  48  inches.  N.  79*  45'  W.  168  ft. 

Angle  to  right  0*  45'  15',  course  N.  48'  80' 
45'  W.  1171.45  ft.  to  a  post,  witnessed  by  a 
sycamore  22  inches,  8.  66*  50'  £.  898  ft. 

Angle  to  left  6*  50',  course  N.  55*  20' 45*  W. 
1482.85  ft.  to  a  post,  witnessed  by  a  red  elm 
48  inches  8.  81*  40'  E.  150.5  ft.  And  also  a 
red  elm  60  inches.  8.  88*  20'  E.  160  ft. 

Angle  to  left  18*  48'  15',  course  N.  69*  04' 
W.  1187.2  ft.  to  a  post  witnessed  by  a  sycamore 
41  inches.  8.  87*  15'  E.  149.7  ft.;  and  also  a 
sycamore  48  inches,  8.  88*  20'  E.  156.2  ft. 
535]  ♦  Angle  to  right  0*  42',  course  N.  68*  22' 
W.  1812.6  ft.  to  a  j)ost,  witnessed  by  a  syca- 
more 15  inches,  8. 16*  15'  E.  80.5  ft.  and  a  syca- 
more 11  inches  8.  18*  00'  E.  79.6  ft. 

Thence  on  same  tangent  and  course  520.55 
ft  to  a  post,  witnessed  by  a  cottonwood  16 
inches,  8.  8*  45'  E.  61.4  ft 

Angle  to  right  9*  01'  80',  course  N.  69*  20' 
80*  W.  1785  ft  to  a  post  witnessed  by  a  syca- 
more 64  inches  N.  18*  40'  W.  180  ft 

Angle  to  left  2*  87',  course  N.  61*  57'  80*  W. 
964.6  ft  to  a  post,  witnessed  by  a  cottonwood 
SO  inches  S.  44*  00'  W.  67  ft.,  and  a  cotton- 
wood 87  inches,  8.  84*  40'  W.  70.8  ft 

Angle  to  right  2*  06',  course  N.  59*  51' 
SO'  W.  2926.5  ft.  to  a  post,  witnessed  by  a 
cycamore  48  inches,  N.  74*  50'  E.  146. 5  ft.  Also 
sycamore  56  inches,  N.  27*  80' E  94.8  ft, 
ind  a  stone  on  section  line,  between  sections 
eight  (8)  and  nine  (9)  N.  82*  80'  E.  132.6  ft 

Angle  to  right  4*  86'  80',  course  N.  56*  15' 
W.  1659.0  ft.  to  a  post,  witnessed  by  a  cotton- 
wood 23  inches,  8.  17*  15'  W.  141.7  ft 

Angle  to  right  8*  05'  80*,  course  N.  52*  09' 
90'  W.  952  ft  to  a  post,  witnessed  by  a  syca- 
more 60  inches,  8.  88*  05'  E.  254  ft  and  a 
•ycamore  snag  81  inches,  N.  49*  25'  E. 
164.4  ft 

Angle  to  right  V  56'  80',  course  N.  44*  18' 
W.  2004.1  ft  to  a  post,  witnessed  by  an  elm 
60  inches,  N.  2*  85'  E.  230.5  ft 

Angle  to  right  5*  58',  course  N.  88*  15'  W. 
477.65  ft  to  a  post,  witnessed  by  a  sycamore 
56  inches,  K.  29*  45'  E.  115  ft. 

Angle  to  left  0*  40'.  course  N.  88*  55' W. 
1969  It.  to  a  post,  witnessed  by  a  sycamore  86 
inches,  8.  44*  55'  E.  181.8  ft,  and  a  cotton- 
wood 40  inches,  8.  42*  50'  W.  155  ft 

Angle  to  right  6*  07'  course  N.  32*  58'  W. 
1257  ft  to  a  post,  witnessed  by  an  elm  58 
Inches.  8.  48*  25'  E.  578  ft  and  the  stump  of 
the  original  maple  witness  tree  of  1806,  65 
inches.  N.  49*  55'  E.  126  ft 

Angle  to  right  2*  42',  ooutm  N.  80*  06'  W. 
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1186.6  ft  to  a  post,  witnessed  by  a  sycamore 
snag  28  inches,  N.  69**  15'  E.  102.7  ft 

Angle  to  right  7*  03'  30',  course  N.  28*  42* 
80'  W.  2785.7  ft.  to  a  post,  witnessed  by  a 
maple  86  inches,  N.  78*  00'  E.  165.8  ft. 

♦Angle  to  right  12*  17'  80',  course  N.  [536 
end  10^45'  W.  1202.12  ft  to  a  post  opposite  the 
lower  end  of  Green  River  island, and  at  low  wa- 
ter as  it  was  in  1792,  witnessed  by  a  sycamore 
52  inches,  N.  65*  35'  E.  868.45  ft  The  above 
courRes  are  run  from  the  true  meridian  as  as- 
certained by  observation  at  the  point  on  the  map 
marked "W"  on  the  line  between  township  six 
(6)  and  seven  (7).    Respectfully  submittea. 

C.  C.  Genung, 

Feb'y  3,  1896.  C.  E.  and  S.V.  C. 

Exhibit  "G." 
Statement  of  Costs  and  Expenses, 

C.  C.  Genung,  civil  en- 
gineer, services  rendered 
by  order  of  the  commis- 
sion   $575  76 

Expenses  of  Lieut.  Col. 
AmosStickney,  U.  8.  A., 
commissioner $  64  60 

8ervices  as  member  of  the 
commission 500  00        564  60 

Expenses  of  Gaston  M. 
Alves,  commissioner  ...      20  00 

Services  as  member  of  the 
commission 600  00       520  00 

Expenses  of  Gustavus  V. 
Menzies,  commissioner  .      20  00 

Services  as  member  of  the 
commission 500  00       520  00 

P.  A.  Guthrie,  typewriter.  15  00 

Eellar  Printing  Ck)mpany.  41  25 

Total $2,286  60 

And  the  court  being  now  fully  advised  in 
the  premises: 

It  is  ordered  that  the  exceptions  to  the  re- 
port of  said  commissioners  be  overruled  and 
that  the  report  of  said  commissioners  be,  and 
the  same  is  hereby,  confirmed. 

And  it  is  ordered,  adjudged,  and  decreed 
that  the  boundary  line  between  said  states  of 
Indiana  and  Kentucky  in  controversy  herein 
be,  and  it  is  hereby,  established  and  declared 
to  be  as  delineated  and  set  forth  in  said  report 
and  the  map  accompanying  the  same  and  re- 
ferred to  therein,  which  map  is  hereby  directed 
to  be  filed  as  a  part  of  this  decree. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  said  'boundary  line  as  described  [537 
in  said  report  and  as  delineated  on  said  map, and 
now  marked  by  cedar  posts,  be  permanently 
marked  as  recommended  in  said  report,  with 
all  convenient  speed,  and  that  said  commission 
be  continued  for  that  purpose,  and  make  report 
thereon  to  this  court,  and  that  this  cause  be 
retained  until  such  report  is  made. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  compensation  and  expenses  of  the 
commissioners  and  the  expenses  attendant  on 
the  discharge  of  their  duties,  up  to  this  time, 
be.  and  they  are  hereby,  allowed  at  the  sum  of 
$2,286.60  in  accordance  with  their  report,  and 
that  said  charges  and  expenses  and  the  costs  of 
this  suit  to  l^  taxed  be  equally  divided  be- 
tween the  parties  hereto. 

And  it  is  further  ordered,  adlud^od^  sad  4^ 
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creed  that  this  decree  is  without  prejudice  to 
further  proceedings  as  either  of  the  parties 
may  he  advised  for  the  determiDation  of  such 
part  of  the  boundary  line  between  said  states 
as  nnay  not  have  been  settled  by  this  decree 
under  the  pleadings  in  this  case. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  clerk  of  this  court  do  forthwith 
trani^mit  to  the  chief  magistrates  of  the  states 
of  Kentucky  and  Indiana  copies  of  this  de- 
cree duly  authenticated  under  the  seal  of  this 
court. 

May  18,  1896. 


HOMER  ADOLPH  FLESQY,  Plff.inErr., 

JOHN   H.  FERGUSON. 
(Bee  S.  C.  Beporter*s  ed.  637-661.) 

State  statute  requiring  separate  accommodations 
for  white  and  colored  persons  in  eoacttes  on 
railroads^ ISth  and  14th  Constitutional 
Amendments —  interstate  commerce  —  police 
power— denying  compensation. 

t.  The  13tb  AmendmcDt  to  the  United  States  Odd- 
ititutlon,  abolishlDsr  slavery  and  involuntary 
servitude,  is  not  violated  by  a  state  statute  re- 
quiring separate  accominodations  for  white  and 
colored  persons  on  railroads. 

5.  A  state  statute  providing  for  separate  railway 
oarriafrcs  for  the  white  and  colored  races  by  rail- 
way companies  carrying  passeDRers  in  their 
coaches  in  the  state,  and  the  assiFnment  of  pas- 
sengerR  to  the  coaches  accordlnfr  to  their  race  by 
conductors  does  not  deprive  a  colored  person  of 
any  rifrhts  under  the  Uth  Amendment  of  the 
Federal  Constitution. 

a.  No  question  of  interference  with  interstate 
commerce  arises  under  such  statute,  in  a  case 
where  the  railway  company  enforcing  it  is  a 
purely  local  line,  with  both  its  termini  within^ 
the  state. 

i.    A   law  which   requires  the  separation  of  th< 
white  and  colored  races  in  public  conveyances 
a  reasonable  exercise  of  the  police  power  of  a^ 
state. 

6.  Whether  the  2d  section  of  such  statute,  denying 
to  the  passenger  compensation  in  damages  for  a 
refusal  to  receive  him  into  the  coach  in  which  he 
properly  belongs,  is  a  valid  exercise  of  the  legis- 
lative power,  this  court  does  not  decide. 

[No.  210.] 
Argued  April  IS,  1896.    Decided  May  18, 1896. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment  of 
that  court,  denying  the  petition  of  Homer 
Adolph  Plessy  for  writs  of  prohibition  and  cer- 
tiorari ai^ainst  John  H.  Ferguson,  judge  of  the 
criminal  court  for  the  parish  of  Orleans  pro 
hibiting  him  from  further  proceeding  in  a  trial 
on  the  information  filed  against  said  Plessy  for 


a  criminal  violation  of  the  Louiflana  statute  of 
July  10,  1890.    Affirmed. 

See  same  case  below,  45  La.  Ann.  80,  18  L. 
R  A.  639. 


Statement  by  Mr.  Justice 

This  was  a  petition  for  writs  of  prohibition 
and  certiorari,  originallv  filed  in  the  supreme 
court  of  the  state  by  Plessy.  the  plaintiff  in 
error,  against  the  lion.  John  H.^Fer^i^n, 
jud^e  of  the  criminal  district  couft'^or  the 
parish  of  Orleans,  and  setting  forth  in  sub- 
stance the  following  facts: 

That  petitioner  was  a  citizen  of  the  United 
Spates  and  a  resident  of  the  state  of  Louisiana, 
of  mixed  descent,  in  the  proportion  of  seven 
eighths  Caucasian  and  one  eighth  African 
b.ood;  that  the  mixture  of  colored  blood  was 
not  discernible  in  bim.  and  that  be  was  entitled 
to  every  recognition,  right,  privilege,  and  im- 
munity secured  to  the  citizens  of  the  United 
States  of  the  white  race  bv  its  Constitution  and 
laws;  that  on  June  7, 1892,  he  engaged  and  paid 
for  a  first-class  passage  on  the  £ast  Louisiana 
Railway  from  New  Orleans  to  Covington,  in  the 
same  state,  and  thereupon  entered  a  passenger 
train  and  took  possea«<ion  of  a  vacant  seat  in  a 
coach  where  passengers  of  the  white  race  were 
accommodated:  that  such  railroad  company 
was  incorporated  by  the  laws  of  Louisiana  as 
a  common  carrier,  and  was  not  authorized  to 
distinguish  between  citizens  accenting  to  their 
race.  But,  notwithstamling  this,  petitioner 
was  required  by  the  conductor,  under  penalty 
of  ejection  from  said  train  and  imprisonment, 
to  vacate  said  coach  and  occupy  another  seat  in 
a  coach  assigned  by  said  company  for  persons 
not  of  the  white  race,  and  for  no  other  reason 
than  thai  petitioner  was  of  the  colored  race; 
that  upon  petitioner's  refusal  to  com|)ly  with 
such  order,  he  was,  with  the  aid  of  a  police 
officer,  forcibly  ejected  from  said  co  ich  and 
hurried  off  to  and  imprisoned  in  the  parish  Jail 
of  *New  OrIeans,and  there  held  to  answ(>r[5«iO 
\  charge  made  by  such  oflQcer  to  the  effect  that 
he  was  guilty  of  having  criminally  violatedjn 
act  of  the  general  assembly  of  the  state,  ap- 
proved July  10,  1890,  ifi  rach  case  made  and 
rovided. 

That  petitioner  was  subsequently  brousrht 
before  the  recorder  of  the  city  for  preliminury 
examination  and  committed  for  trial  to  the 
criminal  district  court  for  the  parish  of  Or- 
leans, where  an  information  was  tiled  against 
him  in  the  matter  above  set  forth,  for  a 
violation  of  the  above  act,  which  act  the  peti 
tioner  affirmed  to  be  null  and  void,  because  In 
conflict  with  the  Constitution  of  the  United 
States:  that  petitioner  interposed  a  plf>a  to 
such  informa'ion,  based  upon  the  unron!>titu 
tionality  of  the  act  of  the  general  assf'mi)lv,  to 
which  the  district  attorney,  00  behalf  of  the 
state,  filed  a  demurrer;  that,  upon  i«»8ue  beinc 
joined  by  such  demurrer  and  plea,  the  court 
sustained  the  demurrer,  overruled  the  plea, 
and  ordered  petitioner  to  plead  over  to  the 
facts  set  forth  in  the  information,  and  that, 


NoTB.— A«  to  poliu  poufer  of  ftates:  instance  of  iU 
exercfM,— bee  note  to  Barbier  v.  Connolly.  28:  923. 

As  to  state  control  overraiiroculf,  see  note  to  Balti- 
more &  O.  U.  Co.  V.  Maryland,  SS:  678. 
^s  to  power  of  Congress  to  rtgulaU  commerce, 
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see  notes  to  Gibbons  v.  Ogden,  6: 83,  and  Rrown 
V.  Maryland,  6: 678. 

As  to  interstate  commerce;  regulntionof:  power  cf 
Congress,  h<yw  far  er elusive,- see  note  to  Olouoeiter 
Ferry  Co.  v.  Pennsylvania,  ah  IfiSl 
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anlev  the  ludge  of  the  said  court  be  eDJoiDed 
by  a  writ  or  probibitioD  from  furtber  proceed- 
•^ing  ID  puch  case,  the  court  will  proceed  to  fine 
and  sentence  petitioner  to  imprisonment,  and 
tbus  deprive  bim  of  bis  constitutional  rigbts 
set  forth  in  bis  said  pica,  notwitbstandine  the 
Qoconstitutionalit}'  of  the  act  under  which  he 
was  being  prosecuted;  that  no  appeal  lay  from 
such  sentence,  and  petitioner  was  without  re- 
lief or  remedy  except  by  writs  of  prohibition 
tnd  certiorari.  Copies  of  the  information  and 
other  proceedings  in  the  criminal  district  court 
were  annexed  to  the  petition  as  an  exhibit. 

Upon  the  filing  of  this  petition,  an  order  was 
issued  upon  the  respondent  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  and  l>e 
made  perpetual,  and  a  further  order  that  the 
record  of  the  proceedings  had  in  the  criminal 
cause  be  certified  and  transmitted  to  the  su 
preme  court. 

To  this  order  the  respondent  made  answer, 
transmitting  a  certified  copy  of  the  proceedings, 
asserting  the  constitutionality  of  the  law,  and 
iTerring  that,  instead  of  pleading  or  admitting 
that  he  belonged  to  the  colored  race,  the  said 
Plessy  declinra  and  refused,  either  by  pleading 
540J  or  otherwise,  to  *admit  that  be  was  in 
■DV  sense  or  in  any  proportion  a  colored  man. 

The  case  coming  on  for  a  hearing  before  the 
supreme  court,  that  court  was  of  opinion  that 
-^  the  law  under  which  the  prosecution  was  had 
was  constitutional,  and  denied  the  relief  prayed 
for  by  the  petitioner.  Ex  parte  Plessjf,  45  La, 
Ann.  80  [18  L.  R  A.  880].  Whereupon  pe 
titloner  prayed  for  a  writ  of  error  from  this 
court,  whico  was  allowed  by  the  chief  Justice 
of  the  supreme  court  of  Louisiana. 

Mestrt.  A.  W.  Tonrg^ee,  S.  F.  PhUlips, 

F.  D,    McKenney,  and  Ja7ne9  C.   Walker  for 
plaintiff  in  error. 
Menri,  Alezaknder  Porter  Morse,  M,  J, 

Cunningham,  Attorney  General  of  Louisiana, 
and  Lional  Adams,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  turns  upon  the  constitutionality 
of  an  act  of  the  general  assembly  of  t-be  state 
of  Louisiana,  passed  in  1890,  providing  for  sepa- 
tate  railway  carriafires  for  the  white  and  col- 
ored races.     Acts  1890,  No.  Ill,  p.  152. 

The  Ist  section  of  the  statute  enacts  "that 
mil  railway  companies  carrying  passengers  in 
their  coachea  in  this  state  shall  provide  equal 
Vat  separate  accommodations  for  the  white 
mnd  colored  races,  by  providing  two  or  more 
passenger  coaches  for  each  passenger  train,  or 
oy  dividing  the  passenger  coaches  by  a  parti- 
turn  so  as  to  secure  separate  accommodations: 
Hvhided^  That  this  section  shall  not  be  con- 
strued to  apply  to  street  railroads.  No  person 
or  persons  shall  be  permitted  to  occupy  seats 
in  coaches  other  than  the  ones  assigned  to 
them,  on  account  of  the  race  they  belong 
to." 

By  the  2d  section  it  was  enacted  "that  the  offl- 
eers  of  such  passenger  trains  shall  have  power 
54l]and  are  hereby  required  *to  assign  each 
passenger  to  the  coach  or  compartment  used 
for  the  race  to  which  such  passenger  belongs; 
any  passenger  insisting  on  going  into  a  coach 
or  compartment  to  which  by  race  he  does  not 
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belong,  shall  be  liable  to  a  fine  of  $25  or  in 
lieu  thereof  to  imprisonment  for  a  period  of 
not  more  than  twenty  days  in  the  parish 
prison,  and  any  officer  of  any  railroad  insisting 
on  assigning  a  passenger  to  a  coach  or  com- 
partment other  than  the  one  set  aside  for  the 
race  to  which  said  passenger  belongs,  shall  be 
liable  to  a  fine  of  $25,  or  m  lieu  thereof  to  im- 
prisonment for  a  period  of  not  more  than 
twenty  days  in  the  parish  prison;  and  should 
any  passenger  refuse  to  occupy  the  coach  or 
compartment  to  which  he  or  she  is  assigned  by 
the  officer  of  such  railway,  said  officer  shall 
have  power  to  refuse  to  carry  such  passenger 
on  his  train,  and  for  such  refusal  neither  he 
nor  the  railway  company  which  he  represents 
shall  be  liable  for  damages  in  any  of  the 
courts  of  this  state." 

The  8d  section  provides  penalties  for  the  re- 
fusal or  neglect  of  the  officers,  directors,  con- 
ductors, and  employees  of  railway  companies 
to  comply  with  the  act,  with  a  proviso  that 
"nothing  in  this  act  shall  be  construed  as  ap- 
plying to  nurses  attending  children  of  the 
other  race."    The  4th  section  is  immaterial. 

The  information  filed  in  the  criminal  district 
court  charged  in  substance  that  Plessy,  being 
a  passenger  between  two  stations  within  the 
state  of  Louisiana,  was  assigned  by  officers  of 
the  company  to  the  coach  used  for  the  race  to 
which  be  belonged,  but  he  insisted  upon  going 
into  a  coach  used  by  the  race  to  which  he  did 
not  belong.  Neither  in  the  information  nor 
plea  was  his  particular  race  or  color  averred. 
^The  petition  for  the  writ  of  prohibition 
averred  that  petitioner  was  seven  eighths  Cau- 
casian and  one  eighth  African  blood;  that  the 
mixture  of  colored  blood  was  not  discernible 
in  bim,  and  that  he  wasentitled  to  every  right, 
privilege,  and  immunity  secured  to  citizens  of 
the  United  States  of  the  white  race;  and  that, 
upon  such  theory,he  took  possession  of  a  vacant 
seat  in  a  coach  where  passengers  of  the  white 
race  were  accommodated,  and  was  ordered  by 
the  conductor  to  *  vacate  said  coach  [542 
and  take  a  seat  in  another  assigned  to  persons 
of  the  colored  race,  and  having  refused  to 
comply  with  such  demand  he  was  forcibly 
ejected  with  the  aid  of  a  police  officer,  and  im- 
prisoned in  the  parish  jail  to  answer  a  charge 
of  having  violated  the  above  act. 

The  constitutionalitv  of  this  act  is  attacked 
upon  the  ground  that  it  conflicts  both  with  the 
18th  Amendment  of  the  Constitution,  abolish* 
ing  slavery,  and  the  14th  Amendment,  which 
prohibits  certain  restrictive  legislation  on  the 
part  of  the  states.  • ' 

1.  That  it  does  not  conflict  with  the  18th 
Amendment,  which  abolished  slavery  and  in- 
voluntary servitude,  except  as  a  punishment 
for  crime,  is  too  clear  for  argument.  Slaverv 
implies  involuntary  servitude — a  state  of  bond- 
age; the  ownership  of  mankind  as  a  chattel,  or 
at  least  tbe  control  of  the  labor  and  services  of 
one  man  for  the  benefit  of  another,  and  the  ab- 
sence of  a  legal  right  to  the  disposal  of  his  own 
person,  property,  and  services.  This  amend- 
ment was  said  in  Butcher*$  Benev.  Asso.  v. 
Crescent  City  L.  S.  L.  A  S,  K  Co.  ^Slaughter' 
House  Cases"),  88  U.  8.  16  Wall.  86  [21:  894], 
to  have  been  intended  primarily  to  abolish 
slavery,  as  it  had  been  previously  known  in 
this  country,  and  that  it  equally  forbade  Mexi- 
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can  peonage  or  the  Chinese  coolie  trade  when 
they  amounted  to  slavery  or  involuntary  servi 
tude,  and  that  the  use  of  the  word  * 'servitude" 
was  intended  to  prohibit  the  use  of  all  forms 
of  involuntary  slavery,  of  whatever  class  or 
name.  It  was  intimated,  however,  in  that 
case,  that  this  amendment  was  regarded  by  the 
statesmen  of  that  day  as  insufficient  to  protect 
the  colored  race  from  certain  laws  which  had 
been  enacted  in  the  southern  stales,  imposing; 
upon  the  colored  race  onerous  disabilities  and 
burdens,  and  curtailing  their  rights  in  the  pur 
suit  of  life,  liberty,  and  ptoperty  to  such  an 
extent  that  their  freedom  was  of  little  value; 
and  that  the  14th  Amendment  was  devised  to 
meet  this  exigency. 

So,  too,  in  United  States  v.  Stanley  {"Civil 
Bights  Cases"),  109  U.  8. 3  [27:  ft35].  it  was  said 
that  the  act  of  a  mere  individual,  the  owner  of 
an  inn,  a  public  conveyance,  or  place  of  amuse- 
ment, refusing  accommodations  to  colored 
people,  cannot  be  justly  regarded  as  imposing 
any  badge  of  slavery  or  servitude  upon  the 
543]  applicant,  but  *only  as  involving  an 
ordinary  civil  injury,  properly  cognizable  by 
the  laws  of  the  state,  and  presumably  subject 
to  redress  by  those  laws  until  the  contrary  ap- 
pears. "It  would  be  running  the  slavery 
argument  into  the  ground,"  said  Mr.  Justice 
Bradley,  *'to  make  it  apply  to  every  act  of  dis- 
crimination which  a  person  may  see  fit  to  make 
as  to  the  guests  he  will  entertain,  or  as  to  the 
people  he  will  take  into  his  coach  or  cab  or 
car,  or  admit  to  his  concert  or  theater,  or  deal 
with  in  other  matters  of  intercourse  or  busi- 


ness. 
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A  statute  which  implies  merely  a  legal  dis- 
tinction between  the  white  and  colored  races — 
a  distinction  which  is  founded  in  the  color  of 
the  two  races,  and  which  must  always  exist 
so  long  as  white  men  are  distinguished  from 
the  other  race  by  color — has  no  tendency  to 
destroy  the  legal  equality  of  the  two  races,  or 
re-establish  a  state  of  involuntary  servitude. 
Indeed,  we  do  not  understand  that  the  13th 
Amendment  is  strenuously  relied  upon  by  the 
plaintiff  in  error  in  this  connection. 

2.  By  the  14th  Amendment,  all  persons  born 
or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  made  citi- 
zens of  the  United  States  and  of  the  state 
wherein  they  reside;  and  the  states  are  forbid- 
den from  making  or  enforcing  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.  or  deny  to  any  person 
within  their  jurisdiction  the  equal  protection 
of  the  laws. 

The  proper  construction  of  this  amendment 
was  first  called  to  the  attention  of  this  court  in 
Butchers*  Iknev,  Asso,  v.  Crescent  City  L.  S,  L, 
A  S,  H,  Co.  r daughter- House  Cases**),  88  U. 
8.  16  Wall.  86  [21 :  894],  which  involved,  how- 
ever, not  a  question  of  race,  but  one  of  exclu- 
sive privileges.  The  case  did  not  call  for  an^ 
expression  of  opinion  as  to  the  exact  rights  it 
was  intended  to  secure  to  the  colored  race,  but 
it  was  said  generally  that  its  main  purpose  was 
to  establish  the  citizenship  of  the  ne^ro;  to  give 
definitions  of  citizenship  of  the  United  States 
and  of  the  states,  and  to  prote^  from  the  hos- 
tile legislation  of  the  statea  the  privileges  and 


immunities  of  citizens  of  the  United  States,  •» 
distinguished  from  those  of  citizens  of  tbm 
states. 

*The  object  of  the  amendment  was  un-[/S4M 
doubt  edly  to  enforce  the  absolute  equality  of  the 
two  races  before  the  law,  but  in  the  nature  of 
things  it  could  not  have  been  intended  to  abol-  ' 
ish  aisticctions  based  upon  color,  or  to  entomerf 
social,  as  distinpiished  from  political,  equality,  . 
or  a  commingling  of  the  two  races  upon  terms/  J 
unsatisfactory    to  either.    Laws    permitting,'  I 
and  even  requiring  their  separation  in  places/   ^ 
where  they  are  liable  to  be  brought  into  con- 
tact do  not  necessarily  imply  the  inferiority  ofl 
either  race  to  the  other,  and  have  been  gen-l 
erally,  if  not  universally,  recognized  as  wiihinl 
the  competency  of  the  state  legislatures  in  the 
exercise  of  their  police  power.    The  most  com- 
mon instance  of  this  is  connected  with  the  es- 
tablishment of  separate  schools  for  white  and 
colored  children, which  have  been  held  to  be  a 
valid  exercise  of  the  legislative  power  even  by 
courts  of  states  where  the  political  rights  of 
the  colored  race  have  been  longest  and  most 
earnestly  enforced. 

One  of  the  earliest  of  these  cases  is  that  of 
Roberts  v.  Boston,  5  Cush.  198,  in  which  the 
supreme  judicial  court  of  Massachusetts  held 
that  the  general  school  committee  of  Boston 
had  power  to  make  provision  for  the  instmo 
tion  of  colored  children  in  separate  schools  es- 
tablished exclusively  for  them,  and  to  prohibit 
their  attendance  upon  the  other  schools.  "The 
great  principle,"  said  Chief  Justice  Shaw,  "ad- 
vanced by  tbe  learned  and  eloquent  advocate 
of  the  plaintiff  [Mr.  Charles  Sumner]  is,  that 
by  the  Constitution  and  laws  of  Massachu- 
setts, all  persons  without  distinction  of  age  or 
sex,  birth  or  color,  origin  or  condition,  are 
equal  before  the  law.  .  .  .  But.  when  this 
great  principle  comes  to  be  applied  to  the  act- 
ual and  various  conditions  of  persons  in  society, 
it  will  not  warrant  the  assertion  that  men  and 
women  are  legally  clothed  with  the  same  dvU 
and  political  powers,  and  that  children  and 
adults  are  legally  to  have  the  same  functions 
and  be  subject  to  the  same  treatment;  but  only 
that  the  rights  of -all,  as  they  are  settled  and 
regulated  by  law.  are  equally  en  titled  to  the  pa- 
ternal consideration  and  protection  of  the  law 
for  their  maintenance  and  security."  It  was 
held  that  tbe  powers  of  the  committee  extended 
to  tbe  'establishment  of  separate  schor>ls[54^ 
for  children  of  different  ages,  sexes,  and  colony 
and  that  they  might  also  establish  soecial 
schools  for  poor  and  neglected  children,  who 
have  become  too  old  to  attend  the  primarr 
school,  and  yet  have  not  acquired  the  rudi- 
ments of  learning,  to  enable  them  to  enter  the 
ordinary  schools.  Similar  laws  have  been 
enacted  by  Congress  under  its  general  power 
of  legislation  over  the  District  of  Columbia 
(D.  C.  Rev.  Stat.  ^§  281  2^,  810,819).  as  well 
as  by  the  legislatures  of  many  of  the  states,  and 
have  been  generally,  if  not  uniformly,  sus- 
tained by  the  courts.  State,  (James,  y.  Jfe- 
Cann,  21  Ohio  St.  210;  f^hew  v.  Brummell,  108 
Mo.  546  [11  L.  R.  A.  828];  Ward  ▼.  Flood,  48 
Cal.  36  [17  Am.  Rep.  405 1;  Bertonnean  ▼.  Di- 
rectors  of  City  Schools,  8  Woods,  177;  People  t. 
OaUagher,  98  K.  T.  488  [45  Am.  Rep.  2381; 
Cory  V.  Carter^  48  Ind.  887  [17  Am.  Rep.  788j; 
Da%D9on  T.  Ld$,  83  Ey.  49. 
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517]*0d  Julys,  1868,  theUDited  States  entered 
into  a  treaty  (15  Stat,  at  L.  678)  with  the  Sbo- 
shoneea  and  Bannock  tribes  of  Indians,  by 
which  the  latter  agreed  to  accept  and  settle 
upon  certain  reservations,  and  the  former 
agreed  that  the  Indians  should  haye  *'tbe 
right  to  hunt  on  the  unoccupied  lands  of  the 
United  States,  so  long  as  game  may  be  found 
thereon,  and  so  long  as  peace  subsists  among 
the  whites  and  Indians  on  the  borders  of  the 
hunting  districts." 

A  few  days  thereafter,  and  on  July  25, 
1868,  Congress  passed  an  act  "to  provide  a 
temporary  government  for  the  territory  of 
Wyoming"  (15  Stat,  at  L.  178).  within  which 
the  Bannock  reservation  was  situated,  with 
a  proviso  '*that  nothing  in  this  act  shall  be 
construed  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  in 
said  tenitory,  so  long  as  such  rights  shall  re- 
main unextinguished  by  treaty  between  the 
United  States  and  such  Indians." 

So  far  as  it  appears,  the  above  treaty  still 
remains  in  force,  but  the  position  of  the  major- 
ity of  the  court  is  that  the  admission  of  the 
territory  of  Wyoming  as  a  state  abrogated  it 
pro  lanto,  and  put  the  power  of  the  Indians  to 
hunt  on  the  unoccupied  lands  of  the  United 
States  completely  at  the  mercy  of  the  state 
government. 

Conceding  at  once  that  it  is  within  the 
power  of  Congress  to  abrogate  a  treaty,  or 
rather  that  the  exercise  of  such  power  raises 
an  issue,  which  the  other  party  to  the  treaty 
is  alone  competent  to  deal  with,  it  will  be  also 
conceded  that  the  abrogation  of  a  public  treaty 
ought  not  to  be  inferred  from  aoubtful  lan- 
guage, but  that  the  intention  of  Congress  to 
repudiate  its  obligation  ought  clearly  to  ap- 
pear. As  we  said  in  Hc^uMtein  v.  Lynham, 
100  U.  8. 488  [25:  628],  "  where  a  treaty  ad- 
mits of  two  constructions,  one  restricted  as  to 
the  rights  that  may  be  claimed  under  it,  and 
the  other  liberal,  the  latter  is  to  be  preferred. 
Such  is  the  settled  rule  of  this  court."  See 
also  Cheto  Heang  v.  United  SiaUi,  112  U.  S. 
686,  549  [28:  770,  778]. 

It  appears  from  the  Ist  article  that  this 
treaty  was  entered  into  at  the  close  of  a  war  be- 
tween the  two  contracting  parties;  that  the  In- 
dians agreed  to  accept  certain  reservations  of 
land,  and  the  United  States,  on  its  part,  **sol- 
518]emnly  agreed"  that  no  ^persons,  with  cer- 
tain designated  exceptions,  '*  shall  ever  be  per- 
mitted to  pass  over,  settle  upon,  or  reside  in 
the  territory  described  in  this  article  for  the 
use  of  said  Indians,  and  .  .  .  ihey  shall 
have  the  right  to  hunt  on  the  unoccupied  lands 
of  the  United  States  so  long  as  game  may  be 
found  thereon,  and  so  long  as  peace  subsists 
between  the  whites  and  the  Indians  on  the 
borders  of  the  hunting  districts."  The  fact 
that  the  territory  of  Wyoming  would  ulti- 
mately be  admitted  as  a  state  must  ha?e  been 
anticipated  bv  Onrress,  yet  the  right  to  hunt 
was  assurred  to  the  Indians,  not  until  this 
should  take  place,  but  so  long  as  game 
may  be  found  upon  the  lands,  and  so  long  as 
peace  should  subsist  on  the  borders  of  the 
hunting  districts.  Not  only  this,  but  the  ter- 
ritory was  created  with  the  distinct  reservation 
that  the  rights  of  the  Indian  should  not  be 
construed  to  be  impaired  so  long  as  they  re- 
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mained  unextinguished  by  further  treaty. 
The  right  to  hunt  was  not  one  secured  to  them 
for  sportine  purposes,  but  as  a  means  of  sub- 
sistence. It  is  a  fact  so  well  known  that  we 
may  take  judicial  notice  of  it,  that  the  Indians 
have  never  been  an  industrial  people;  that 
even  their  agriculture  was  of  the  rudest  de- 
scription, and  that  their  chief  reliance  for  food 
has  been  upon  the  chase.  The  right  to  hunt 
on  the  unoccupied  lands  of  the  United  States 
was  a  matter  of  supreme  importance  to  them, 
and  as  a  result  of  bsing  deprived  of  it  they  can 
hardly  escape  becoming  a  burden  upon  the 
public.  It  is  now  proposed  to  take  it  away 
from  them,  not  because  they  have  violated  the 
treaty,  but  because  the  state  of  Wyoming  de- 
sires to  preserve  its  game.  Not  doubting  for 
a  moment  that  the  preservation  of  game  is  a 
matter  of  great  importance,  I  regard  the  preser- 
vation of  the  public  faith,  even  to  the  helpless 
Indian,  as  a  matter  of  much  greater  impor  tanoe. 
If  the  position  of  the  court  he  sound,  tihis  treaty 
might  have  been  abrogated  the  next  day  by 
the  admission  of  Wyoming  as  a  state,  and 
what  might  have  been  done  in  this  case  might 
be  done  in  the  case  of  every  Indian  tribe 
within  our  boundaries.  There  is  no  limit  to 
the  right  of  the  state,  which  mav  in  its  dis- 
cretion prohibit  the  killing  of  all  game,  and 
thus  practically  deprive  the  Indians  of  their 
principal  means  of  subsistence. 

*I  am  not  impressed  with  the  theory  [519 
that  the  act  admitting  Wyoming  into  the  Union 
upon  an  equal  footing  with  the  original  states 
authorized  them  to  impair  or  abrogate  rights 
previously  granted  by  the  sovereign  power  by 
treaty,  or  to  discharge  itself  of  burdens  which 
the  United  States  had  assumed  before  her  ad- 
mission into  the  Union.  In  the  cases  of  Blue 
Jacket  V.  Johnaon  County  Camr$.  (**  The  Kan- 
909  Indian9'%  72  U.  S.  5  Wall.  787  [18:  667], 
we  held  that  a  state,  when  admitted  into  the 
Union,  was  bound  to  respect  an  exemption 
from  taxation  which  had  been  previously 
granted  to  tribes  of  Indians  within  its  borders, 
because,  as  the  court  said,  the  state  of  Kansas 
"  accepted  this  status  when  she  accepted  the 
act  admitting  her  into  the  Union.  Conferring 
rights  and  privileges  on  these  Indians  cannot 
affect  their  situation,  which  can  only  be 
changed  by  treaty  stipulation,  or  by  a  volun- 
tary abandonment  of  their  tribal  organization. 
As  long  as  the  United  States  recognizes  their 
national  character  they  are  under  the  protec- 
tion of  the  treaties  and  laws  of  Congress,  and 
their  property  is  withdrawn  from  the  operation 
of  state  laws." 

It  is  true  that  the  act  admitting  the  state  of 
Kansas  into  the  Union  contain^l  a  proviso 
similar  to  that  in  the  act  erecting  a  govern- 
ment for  the  territory  of  Wyoming,  vis.: 
'That  nothing  contained  in  this  said  Constitu- 
tion respecting  the  boundaries  of  said  state  shall 
be  construed  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  of 
said  territory,  so  long  as  such  rights  shall  re- 
main unextinguished  by  treaty  with  such 
Indians."  In  this  particular  the  cases  differ 
from  each  other  only  in  the  fact  that  the  pro- 
viso in  the  one  case  is  inserted  in  the  act  cre- 
ating the  territory,  and  in  the  other  in  the  act 
admitting  the  territory  as  a  state;  and  unless  we 
are  to  say  that  the  act  admitthig  the  territory  of 
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Eick»,  44  La.  Add.  770,  held  that  the  statute 
Id  qucstioD  did  Dot  apply  to  iDtcrstate  nasseo- 
gers,  but  was  coDfined  io  its  appllchtioD  to 
passeDgers  traveliog  exclusively  withio  the 
borders  of  the  state.  The  case  was  decided 
largely  upoo  the  authority  of  lA>ui9nVe,  N.  0. 
&  71  R,  Co,  V.  State,  66  Miss.  662  [5  L.  R.  A. 
132,  2  loters.  Com.  Ren.  6151.  aod  Afflrmed  by 
this  court  in  138  U.  8.  587  [88:  784,  2  loters. 
Com.  Rep.  801  J.  In  the  present  case  no  ques- 
tion of  interference  with  interstate  commerce 
can  possibly  arise,  since  the  East  Louisiana 
Railway  appears  to  have  b^n  purely  a  local 
line,  with  both  its  termioi  withio  the  state  of 
Louisiaua.  Similar  statutes  for  <he  separation 
of  the  two  races  upon  public  conveyances  were 
held  to  be  coostitutiooal  in  West  Chester  dk  P.  R. 
Co.  V.  Miles,  55  Pa.  209  [93  Am.  Dec.  744 
Day  V.  Owen,  5  Mich.  620  [72  Am.  Dec.  62 
C7ucago  d  K  W.  R.  Co.  ▼.  WtUiams,  55  11 
185  [8  Am.  Rep.  641];  Cltesapeake,  0.  <fe  5.  R. 
Co.  ▼.  Wells,  85  Tenn.  613:  Memphis  <fe  C.  R. 
Co.  ▼.  Benson,  85  Tenn.  627:  The  Sue,  22  Fed. 
Rep.  843;  Logtcood  v.  Memphis  <fe  C.  It.  Co.  23 
Fed.  Rep.  818;  J^cGuinn  v.  Forbes,  87  Fed. Rep. 
639;  PeopU  v.  King,  110  N.  Y.  418  [1  L.  R. 
A.  2931;  Houckv.  Sovtliern  F.  R.  Co.  38  Fed. 
Rep.  226  [4  Inters.  Cora.  Rep  441];  Heard  v. 
Georgia  R  Co.  3  L  C.  C.  Rep.  11 1  [2  Inters. 
Com.  Rep.  5081. 1  I.  C.  C.  Rep.  428  [1  Inters. 
Com  Rep.  719]. 

While  we  think  the  enforced  separation  of 
the  races,  as  applied  to  the  internal  commerce 
of  the  state,  neither  abridges  the  privileges  or 
immunities  of  the  colored  man.  deprives  him 
of  his  properly  without  due  process  of  law, 
nor  denies  him  the  equal  protection  of  the 
laws,  within  the  meaning  of  the  14th  Amend- 
ment, we  are  not  prepared  to  say  that  the  con- 
ductor, in  assigning  passengers  to  the  coaches 
accordintr  to  their  race,  does  not  act  at  his 
peril,  or  that  the  provision  of  the  2d  section 
of  the  act  that  denies  to  the  passenger  compen- 
54SI]  satioD  *in  damages  for  a  refusal  to  re- 
reive  him  into  the  coach  in  which  he  properly 
belongs,  is  a  valid  exercise  of  the  legislative 
power.  Indeeed.  we  understand  it  to  be  con 
ceded  by  the  state's  attorney  that  such  part  of. 
the  act  ibat  exempts  from  liability  the  railway* 
company  and  its  officers  is  unconstitutional. 
The  power  to  assign  to  a  particular  coach  ob- 
viously implies  the  power  to  determine  to 
which  race  the  passenger  belongs,  as  well  as 
the  power  to  determine  who.  under  the  laws  of 
the  particular  state,  is  to  be  deemed  a  white  and 
who  a  colored  person.  This  question,  though 
indicated  in  the  brief  of  the  plaintiff  in  error, 
does  not  properly  arise  in  the  i^cord  of  this 
case,  since  the  only  issue  made  is  as  to  the  un- 
constitutionality of  the  act.  so  far  as  it  requires 
the  railway  to  provide  separnte  accommoda- 
tions, and  the  conductor  to  assign  passengers 
according  to  their  race. 

It  is  claimed  by  the  plaintiff  in  error  that,  in 
any  mixed  community,  the  reputation  of  be- 
longing to  the  dominant  race,  in  this  instance 
the  white  race,  is  property,  in  the  same  sense 
that  a  right  of  action,  or  of  inheritance,  is 
property.  Conceding  this  to  be  so,  for  the 
purposes  of  this  case,  we  are  uijable  to  see 
how  this  statute  deprives  him  of.  or  in  any 
way  affects  hit  right  to,  such  property.  If  he 
be  a  white  man  and   assigned  to  a  colored 
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coach,  he  may  have  his  action  for  damam 
against  the  company  for  being  deprived  of  hia 
so-culled  properly.  Upon  the  other  hand,  if 
he  be  a  colored  man  and  be  so  assigned,  he  haa 
been  deprived  of  no  property,  since  he  ia  not 
lawfully  entitled  to  the  reputation  of  being  a 
white  man. 

In  this  connection  if  is  also  suggested  bj  the 
learned  counsel  for  the  plaintiff  In  error  that 
the  same  argument  that  will  justify  the  state 
legislature  in  requiring  railways  to  provide 
seperate  accommodations  for  the  two  racea 
will  also  authorize  them  to  require  separate 
cars  to  be  provided  for  people  whose  hair  is  of 
a  certain  color,  or  who  are  aliens,,  or  who  be- 
long to  certain  nationalities,  or  to  enact  lawa 
requiring  colored  people  to  walk  upon  one 
side  of  the  street,  aod  white  people  upon  the 
other,  or  requiring  white  men's  houses  to  be 
painted  white,  and  colored  men's  black,  or 
their  vehicles  or  business  signs  to  be  of  different 
colors,  upon  the  theory  that  one  side  of  the 
'street  is  as  good  as  the  other,  or  that  a  [550 
house  or  vehicle  of  one  color  is  as  good  as  one 
of  another  color.  The  reply  to  all  this  is  that 
every  exercise  of  the  police  power  must  be 
reasonable,  and  extend  only  to  such  lawa  aa 
are  enacted  in  good  faith  for  the  promotion  of 
the  public  good,  and  not  for  the  annoyance  or 
oppression  of  a  particular  class.  Thus  ia 
Yick  Wo.y.  Hopkins,  118  U.  S.  356  [30: 220].  il 
was  held  by  this  court  that  a  municipal  ordi- 
nance of  the  city  of  San  Francisco  to  regu- 
late the  carrying  on  of  public  laundries  within 
the  limits  of  the  municipality  violated  the 
provisions  of  the  Constitution  of  the  United 
States  if  it  conferred  upoo  the  municipal 
authorities  arbitrary  power,  at  their  own  will, 
and  without  regard  to  discretion,  in  the  legal 
sense  of  the  term,  to  give  or  withhold  consent 
as  to  persons  or  places,  without  retrard  to  the 
competency  of  the  persons  applying,  or  the 
propriety  of  the  places  selected  for  the  carry- 
ing on  of  the  business.  It  was  held  to  be  a 
covert  attempt  on  the  part  of  the  municipality 
to  make  an  arbitrary  and  unjust  discrimina- 
tion against  the  Chinese  race.  While  this  waa 
the  case  of  a  municipal  ordinance  a  like  prin- 
ciple has  been  held  to  apply  to  acts  of  a  state 
legislature  passed  in  the  exercise  of  the  police 
power.  Hannibal  d  St,  J.  R,  Co.  v.  Uu9en, 
95  U.  S.  465  [24:  52r|:  LouiscilU  A  A.  R.  C^ 
▼.  Kentucky,  161  U.  S.  677  [40:  849].  and 
cases  cited  on  page  700  [859];  Dugi/ett  v.  Hud- 
son, 43  Ohio  Sl  548  [54  Am.  Rep.  832); 
Capen  ▼.  Foster,  12  Pick.  485  [23  Am.  Dec. 
632];  State.  Wood,  v.  Raker,  38  Wis.  71;  Mon- 
roe V.  Collins,  17  Ohio  St.  665;  HuUemnn  «▼. 
Rems,  41  Pa.  396;  Osman  ▼.  RiUy,  15  Cal.  4a 

So  far,  then,  as  a  conflict  wiih  the  I4tb 
Amendment  is  concerned,  the  case  reduces 
itself  to  the  question  whether  the  statute  of 
Louisiana  is  a  reasonable  regulation,  and  with 
respect  to  this  there  must  necessarily  be  alarm 
discretion  on  the  part  of  the  legislature.  In 
determining  the  question  of  reasonableneaa  It 
is  at  liberty  to  act  with  reference  to  the  estab- 
lished usages,  customs,  and  traditions  of  the 
people,  and  with  a  view  to  the  promotion  of 
their  comfort,  and  the  preservation  of  the  pub- 
lic peace  and  good  order.  Gauged  by  Uiii 
standard,  we  cannot  say  that  a  law  which  au- 
thorizes or  even  requires  the  separation  of  the 
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551]  two  races  Id^  public  conveyances  *is  un- 
reasonable or  more  obnoxious  to  the  14th 
Amendment  than  the  acts  of  Congress  requiring 
leparate  schools  for  colored  children  in  the 
Dtttrict  of  Columbia,  the  constitutiooality  of 
which  does  not  seem  to  have  been  questioned. 
or  tbe  corre^iponding  acts  of  state  legislatures. 
We  consider  tbe  underlying  fallacy  of  tbe 
plaintiff's  argument  to  consist  in  tbe  assump* 
tk>D  that  the  enforced  sepHration  of  tbe  two 
races  stamps  the  colored  race  with  a  badge  pf 
inferiority.  If  this  be  so.  it  is  not  by  reason 
of  anything  found  in  the  act,  but  solely  be- 
cause the  colored  race  cboses  to  put  that  con- 
stniction  upon  it.  The  argument  necessarily 
assumes  that  if,  as  has  been  more  than  once 
the  case,  and  is  not  unlikely  to  be  so  again,  tbe 
colored  race  should  become  the  dominant 
power  in  the  state  legislature,  and  should  enact 
a  law  in  precisely  similar  terms,  it  would 
thereby  relegate  the  white  race  to  an  inferior 
position.  We  imagine  that  the  white  race,  at 
feast,  would  not  acquiesce  in  this  assumption. 
The  argument  also  assumes  that  social  preju- 
dices may  be  overcome  by  legislation,  and  that 
equal  rights-  cannot  be  secured  to  tbe  negro  ex- 
cept by  an  enforced  commingling  of  the  two 
races.  We  cannot  accept  this  proposition.  If 
tbe  two  races  are  to  meet  on  terms  of  social 
equality,  it  must  be  tbe  result  of  natural  afflni- 
tifs,  a  mutual  appreciation  of  each  other's 
merits  and  a  voluntary  consent  of  individuals. 
As  was  said  by  the  court  of  appeals  of  New 
York  in  PeopU  v.  Gallagher,  93  N.  Y.  488.  448 
[45  Am.  Rep.  232],  "this  end  can  neither  be 
accomplished  nor  promoted  by  laws  which 
oonflict  with  the  general  sentiment  of  tbe  com- 
manity  upon  whom  they  are  designed  to  oper- 
ate. When  tbe  government,  therefore,  has 
secured  to  each  of  its  citizens  equal  rights  be- 
fore Ibe  law  and  equal  opportunities  for  im- 
provement and  progress,  it  has  accomplished 
tbe  end  for  which  it  is  organized  and  per- 
formed all  of  the  functions  respecting  social  ad- 
viDtages  with  which  it  is  endowed."  Legisla- 
tion is  powerless  to  eradicate  racial  instincts  or 
to  abolish  distinctions  based  upon  physical 
differences,  and  the  attempt  to  do  so  can  only 
fttult  in  accentuating  tbe  difficulties  of  the 
I  present  situation.  If  the  civil  and  political 
'  ^^ts  of  both  races  be  equal,  onecan^iot  bein- 
o52]  fcrior  to  the  other  civilly  *or  politically. 
If  one  race  be  inferior  to  tbe  other  socially,  the 
Constitution  of  the  United  States  cannot  put 
tbem  upon  the  same  plane. 

It  is  true  that  the  question  of  tbe  proportion 
..Of  colored    blood    necessary  to  constitute   a 
Colored  person,  as  distinguished  from  a  white 
person,  is  one  upon  which   there  is  a  differ- 
ence of  opinion  in  tbe  different  states,  some 
Ifeolding  that  any  visible  admixture  of  black 
Vlood  stamps  the  person  as  belonging  to  tbe 
colored  race  (State  v.  Chavers,  5  Jones,  L.  ll)r 
others  that  it  depends  upon  tbe  preponderance 
fd  blood  {Gray  v.  StaU,  4  Ohio.  854;  Monroe  v. 
CoUinM,  17  Ohio  St.  665);  and  still  others  that 
tbe  predominance  of  white  blood  must  only  be 
io  the   proportion  of  three  fourths.     People  v. 
Ikan,  14  Mich.  406;  Jonen  v.  Com.  80  Va.  544. 
But  theae  are  questions  to  be  determined  under 
tlie  laws  of  each  state  and  are  not  properly  put 
in  issue  in  this  case.     Under  the  allegation  of 
his  petition  it  may. undoubtedly  become  a  ques- 


tion  of  importance  whether,  under  tbe  laws  of 
Louisiana,  the  petitioner  belongs  to  the  white 
or  colored  race. 

TJie  judgment  of  the  court  below  is  therefore 
ajftrmed, 

Mr.  Justice  Brewer  did  not  hear  the  ar- 
gument or  participate  in  the  decision  of  this 

c&se. 

Mr.  Justice  Harlan  dissenting: 

By  the  Louisiana  statute,  the  validity  of 
which  is  here  involved,  all  railway  companies 
(other  than  street  railway  companies)  carrying 
passenf^ers  in  that  state  are  required  to  have 
separate  but  equal  accommodations  for  white 
and  colored  persons,  *.*by  providing  two  or  more 
passenger  coaches  for  each  passenger  train „  or 
by  dividing  the  passenger  coaches  oj  partition 
so  as  to  secure  separate  accommodations." 
Under  thi^  statute,  no  colored  person  is  per- 
mitted to  occupy  a  seat  in  a  coach  assigned 
to  white  persons;  nor  any  white  person  to 
occupy  a  seat  in  the  coach  assigned  to  colored 
persons.  The  mana^rs  of  the  railroad  are 
not  allowed  to  exercise  any  discretion  in  tbe 
premises,  but  are  required  to  assign  each  pas- 
senger to  some  coach  or  compartment  set 
apart  for  the  exclusive  use  of  his  race.  If 
a  passenger  insists  upon  going  into  a  cOach  or 
compartment  not  set  apart  for  persons  of  his 
race,  *he  is  subject  to  be  fined,  or  to  be  [553 
imprisoned  in  the  parish  jail.  Penalties  are  pre- 
scribed for  the  refusal  or  neglect  of  the  officers, 
directors,  conductors,  and  employees  of  rail- 
road companies  to  comply  with  the  provisions 
of  tbe  act. 

Only  "nurses  attending  children  of  tbe  other 
race"  are  excepted  from  the  operation  of  the 
statute.  No  exception  is  made  of  colored  at- 
tendants traveling  with  adults.  A  white  man 
is  not  permitted  to  have  his  colored  servant 
with  him  in  tbe  same  coach,  even  if  his  con- 
dition of  health  requires  tbe  constant  personal 
assistance  of  such  servant.  If  a  colored  maid 
insists  upon  riding  in  the  same  coach  with  a 
white  woman  whom  she  has  been  employed  to 
serve,  and  who  may  need  her  personal  atten- 
tion while  traveling,  she  is  subject  to  be  fined 
or  imprisoned  for  such  an  exhibition  of  zeal  in 
tbe  discharge  of  duty. 

While  there  may  be  in  Louisiana  persons  of 
different  races  who  are  not  citizens  of  the 
United  States,  tbe  words  in  tbe  act,  *'wbite  and 
colored  races"  necessarilv  include  all  citizens 
of  the  United  States  of  both  races  residing  in 
that  state.  So  that  we  have  before  us  a  state 
enactment  that  compels,  under  penalties,  the 
separation  of  the  two  races  in  railroad  passen- 
ger coaches,  and  makes  it  a  crime  for  a  citizen 
of  either  race  to  enter  a  coach  that  has  been 
assigned  to  citizens  of  the  other  race. 

Thus  the  state  regulates  the  use  of  a  public 
highway  by  citizens  of  the  United  States  solely 
upon  tbe  basis  of  race. 

However  apparent  the  injustice  of  such  legis- 
lation may  be.  we  have  only  to  consider 
whether  it  is  consistent  with  tbe  Constitution 
of  tbe  United  States. 

That  a  railroad  i^a  public  highway,  and  that 
the  corporation  which  owns  or  operates  it  is  in 
the  exercise  of  public  functions,  is  not,  at  this 
day,  to  be  disputed.  Mr.  Justice  Nelson, 
speaking  for  this  court  in  New  Jeney  Steam 
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Nav,  Co,  T.  Merchants'  Bank,  47  U.  8.  6  How. 
844,  882  [12:  465,  482],  said  that  a  commoD 
carrier  was  in  the  exercise  "of  a  sort  of  public 
office,  and  has  public  duties  to  perform,  from 
which  he  should  not  be  permitted  to  exonerate 
himself  without  the  assent  of  the  parties  con- 
cerned." Mr.  Justice  Strong,  delivering  the 
554]  judgment  of  *this  court  in  Olcott  v.  Fond 
du  Lac  County  Supers,  83  U.  8.  16  Wall.  678, 
694  [21:882,888].  said:  "That  railroads, though 
constructed  by  private  corporations  and  owned 
by  them,  are  public  highways,  has  been  the 
doctrine  of  nearly  all  the  courts  ever  since  such 
conveyances  for  passage  and  trausportation 
have  had  any  existence.  Very  early  the  ques- 
tion arose  whether  a  state's  right  of  eminent 
domain  could  be  exercised  by  a  private  corpo- 
ration created  for  the  purpose  of  constructing 
a  railroad.  Clearly  it  could  not,  unless  taking 
land  for  such  a  purpose  by  such  an  agency  is 
taking  land  for  public  use.  The  right  of  emi- 
nent domain  nowhere  justifies  taking  property 
for  a  private  use.  Yet  it  is  a  doctrine  univers- 
ally accepted  that  the  state  legislature  may  au- 
thorize a  private  corporation  to  take  land  for 
the  construction  of  such  a  road,  making  com- 
pensation to  the  owner.  What  else  does  this 
doctrine  mean  if  not  that  building  a  railroad, 
though  it  be  built  by  a  private  corporation,  is 
an  act  done  for  a  public  use?"  So,  in  Pine 
Grore  Ttcp.  v.  Talcott,  86  U.  8.  19  Wall.  606, 
676  [22:  227. 233]:  "Though  the  corporation 
[a  railroad  company]  was  private,  its  work  was 
public,  as  much  so  as  if  it  were  to  be  con- 
structed by  the  state."  So,  in  Worcester  v. 
Western  R,  Corp.  4  Met.  564:  "The  establish- 
ment  of  that  great  thoroughfare  is  regarded  as 
a  public  work,  established  by  public  authority, 
intended  for  the  public  use  and  benefit,  the  use 
of  which  is  secured  to  the  whole  community, 
and  constitutes  therefore,  like  a  canal,  turn- 
pike, or  highway,  a  public  easement.  .  .  . 
it  is  true  that  the  real  and  personal  property 
necessary  to  the  establishment  and  manage- 
ment of  the  railroad  is  vested  in  the  corpora- 
tion; but  it  is  in  trust  f(r  the  public." 

In  respect  of  civil  rights,  common  to  all  citi- 
zens, the  Constitution  of  the  United  States 
does  not,  I  think,  permit  any  public  authority 
to  know  the  race  of  those  entitled  to  be  pro- 
tected in  the  enjoyment  of  suth  rights.  Every 
true  man  has  pride  of  race,  and  under  appro- 
priate circumstances,  when  the  rights  of  others, 
his  equals  before  the  law.  are  not  to  be  affected, 
it  is  his  privilege  to  express  such  pride  and  to 
take  such  action  based  upon  it  as  to  him  seems 
proper.  But  I  deny  that  any  legislative  body  or 
judicial  tribtinal  may  have  regard  to  the  race 
555]*of  citizens  when  the  civil  rights  of  those 
citizens  are  involved.  Indeed  such  legislation 
as  that  here  in  question  is  inconsistent,  not  only 
with  that  equality  of  rights  which  pertains  to 
citizenship,  national  and  state,  but  with  the 
personal  liberty  enjoyed  by  every  one  within 
the  United  States. 

The  13th  Amendment  does  not  permit  the 
withholding  or  the  deprivation  of  any  ri^ht 
necessarily  inhering  in  freedom.  It  not  only 
struck  down  tbe  institution  of  slavery  as  pre- 
Tiously  existing  in  the  United  States,  but  it 
prevents  the  imposition  of  any  burdens  or  dis- 
abilities that  constitute  badges  of  slavery  or 
•erritude.    It  decreed  universal  civil  freedom 


in  this  country.  This  court  has  so  adjudged. 
But  that  amendment  having  been  found  inade- 
quate to  the  protection  of  the  rights  of  tboee 
who  had  been  in  slavery,  it  was  followed  hj 
the  14ih  Amendment,  which  added  greatly  to 
the  dignity  and  glory  of  American  citizenship, 
and  to  the  security  of  personal  liberty,  by  de- 
claring that  "all  persons  born  or  naturalized  io 
the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  Statee 
and  of  the  state  wherein  they  reside,"  and  that 
"no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor'deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  These  two  amend- 
ments, if  enforced  according  to  their  true  in- 
tent and  meaning,  will  protect  all  the  civil 
rights  that  pertain  to  freedom  and  citizenship. 
Finalljr,  and  to  the  end  that  no  citizen  should 
be  denied,  on  account  of  his  race,  the  privilege 
of  participating  in  the  political  control  of  his 
country,  it  was  declared  b^  the  15th  Amend- 
ment that  "the  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state  on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude." 

These  notable  additions  to  the  fundamental 
law  were  welcomed  by  the  friends  of  liberty 
throughout  the  world.  They  removed  the  rarv 
line  from  our  ifovernmental  systems.  They  had, 
as  this  court  has  said,a  common  purpose,  name- 
ly, to  secure  **to  a  race  recently  emancipated, 
a  race  that  through  *many  generations  [550 
have  been  held  in  slavery,  all  the  civil  riglita 
that  the  superior  race  enjoy."  They  declared, 
in  legal  effect,  this  court  has  further  said, 
"that  the  law  in  the  states  shall  be  the  same 
for  the  black  as  for  the  white;  that  all  persona, 
whether  colored  or  white,  shall  stand  equal  be- 
fore the  laws  of  the  states,  and,  in  regard  to 
the  colored  race,  for  whose  protection  the 
amendment  was  primarily  designed,  that  do 
discrimination  shall  be  made  against  them  bv 
law  because  of  their  color."  We  also  salcl: 
*'The  words  of  the  amendment,  it  is  true,  are 
prohibitory,  but  they  contain  a  necessary  im- 
plication of  a  positive  immunity,  or  right, 
most  valuable  to  the  colored  race — the  right  to 
exemption  from  unfriendly  legislation  against 
them  distinctively  us  colored— exemption  from 
legal  discriminations,  implying  inferiority  Io 
civil  societv,  lessening  the  securilv  of  their  en- 
joyment 01  the  rights  which  others  enjoy,  and 
discriminations  which  are  steps  towards  re- 
ducing them  to  the  condition  of  a  suiiji'Cl 
race."  It  was  consequently  adjudged  thai  a 
state  law  that  excluded  citizens  of  the  colored 
race  from  iuries  because  of  their  ra<-e  and 
however  well  qualified  in  other  respects  to  dis 
charge  the  duties  of  jurymen  was  repugnant 
to  the  14th  Amendment.  Strauder  v.  Wesi 
Virginia,  100  U.  S.  803. 806, 307  [25: 664,  6651: 
Er parte  VtrginiaC*  Virginia  y.  Hives"),  100  U. 
S.  813  [25:  667];  Ekr  parte  Virginia,  100  U.  a. 
339  [25:  676];  Neal  v.  Delaware,  103  U.  8. 8n), 


? 


386  [26:  567,  570]:  Bvsh  v.  Kentucky,  107  U. 
S  110,  116  ]27:  854,  856].  At  the  present 
term,  referring  to  the  previous  adjudicatioDL 
this  oourt  d^lared  that  "underlying  all  of 
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thote  declBioDS  is  the  principle  that  the  CoDSti- 
iotion  of  the  United  States,  in  its  present  form, 
forbids,  so  far  as  civil  and  political  HgLu  are 
concerned,  discrimination  by  the  general  gov- 
ernment or  the  states  against  any  citizen  be- 
cause of  bis  race.  All  citizens  are  equal  be- 
fore the  law."  0%b9on  ▼.  Mimmppi,  16217. 
a  565  [40:  1076]. 

The  decisions  referred  to  show  the  scope  of 
the  recent  amendments  of  the  Constitution. 
They  also  show  that  it  is  not  within  the  power 
of  a  state  to  prohibit  colored  citizens,  because 
of  their  race,  from  participating  as  jurors  in 
the  administration  of  justice. 

It  was  said  in  argument  that  the  statute  of 
557]  Louisiana  does'not  discriminate  against 
either  race, but  prescribes  a  rule  applicable  alike 
to  white  and  colored  citizens.  But  this  argu- 
ment does  not  meet  the  difficulty.  Ereryone 
knows  that  the  statute  in  question  had  its 
origin  in  the  purpose,  not  so  much  to  exclude 
white  persons  from  railroad  cars  occupied  by 
blacks,  as  to  exclude  colored  people  from 
coaches  occupied  by  or  assigned  to  white  per- 
sons. Railroad  corporations  of  Louisiana  did 
not  make  discrimination  among  whites  in  the 
matter  of  accommodation  for  travelers.  The 
thing  to  accomplish  was,  under  the  guise  of 
giving  equal  accommodation  for  whites  and 
blactu  to  compel  the  latter  to  keep  to  them- 
selves while  traveling  in  railroad  passenger 
coaches.  No  one  would  be  so  wanting  in  can- 
dor as  to  assert  the  contrary.  The  fundamen- 
tkl  objection,  therefore,  to  the  statute,  is  that  it 
interferes  with  the  personal  freedom  of  citizens. 
•'Personal  liberty,"  it  has  been  well  said,  "con- 
Ms  in  the  power  of  locomotion,  of  changing 
situation,  or  removing  one's  person  to  whatso- 
ever places  one's  own.  inclination  may  direct. 
Without  imprisonment  or  restraint,  unless  by 
due  course  of  law."  1  BL  Com.  ♦184.  If  a 
white  man  and  a  black  man  choose  to  occupy 
Che  same  public  conveyance  on  a  public  high- 
way, it  is  their  right  to  do  so,  and  no  govern- 
ment, proceeding  alone  on  grounds  of  race, 
«an  prevent  it  vrithout  infringing  the  personal 
liberty  of  each. 

'^  It  is  one  thing  for  railroad  carriers  to  fur- 
nish, or  to  be  required  by  law  to  furnish,  equal 
accommodations  for  all  whom  they  are  under 
« legal  duty  to  carry.  It  is  quite  another  thing 
for  government  to  forbid  citizens  of  the  white 
wid  black  races  from  traveling  in  the  same 
public  conveyance,  and  to  puntsb  officers  of 
nilroad  companies  for  permitting  persons  of 
the  two  races  to  occupy  the  same  passenger 
coach.  If  a  state  can  prescribe  as  a  rule  of 
civil  conduct,  that  whites  and  blacks  shall  not 
trayel  as  passengers  in  the  same  railroad 
coach,  why  may  it  not  so  regulate  the  use  of 
the  streets  of  its  cities  and  towns  as  to  compel 
white  citizens  to  keep  on  one  side  of  the  street 
and  black  citizens  to  keep  on  the  other?  Why 
may  it  not.upon  like  grounds,  punish  whites  and 
blacks  who  ride  together  in  street  cars  or  in 
558]  open  yehicles  on  a  public  road  *or  street? 
Why  may  it  not  require  sheriffs  to  assign  whites 
to  one  side  of  a  courtroom  and  blacks  to  the 
other?  And  why  Ynay  it  not  also  prohibit  the 
commingling  of  the  two  races  in  the  galleries 
of  legislative  halls  or  in  public  assemblages 
convened  for  the  political  questions  of  the  day? 
Further,  if  this  statute  of  Louisiana  is  con- 
lit  U.S. 


sistent  with  the  personal  liberty  of  citizens, 
why  may  not  the  state  require  the  separation 
in  railroad  coaches  of  native  and  naturalized 
citizens  of  the  United  States,  or  of  Protestants 
and  Roman  Catholics? 

The  answer  given  at  the  argument  to  these 
questions  was  that  regulations  of  the  kind  they 
suggest  would  be  unreasonable,  and  could  not, 
therefore,  stand  before  the  law.  Is  it  meant 
that  the  determination  of  questions  of  legisla- 
tive power  depends  upon  the  inquiry  whether 
the  statute  whose  validity  is  questioned  is,  in 
the  judgment  of  the  courts,  a  reasonable  one, 
taking  all  the  circumstances  into  consideration? 
A  statute  mav  be  unreasonable  merely  because 
a  sound  public  policy  forbade  its  enactment. 
But  I  do  not  understand  that  the  courts  have 
anything  to  do  with  the  policy  or  expediency 
of  legislation.  A  statute  may  be  valid,  and 
vet  upon  grounds  of  public  policy  may  well 
be  characterized  as  unreasonable.  Mr.  Sedg- 
wick correctly  states  the  rule  when  he  says 
that  the  legislative  intention  being  clearly  as- 
certained, "the  courts  have  no  other  duty  to 
perform  than  to  execute  the  -legislative  will, 
without  any  regard  to  their  views  as  to  the 
wisdom  or  justice  of  the  particular  enactment." 
Sedgw.  Stat.  &  Const  ^L.  824.  There  is  a  dan- 
gerous tendency  in  these  latter  days  to  enlarge 
the  functions  of  the  courts,  bv  means  of  iudi- 
cial  interference  with  the  will  of  the  people  as 
expressed  by  the  legislature.  Our  Institutions 
have  the  distinguishing  characteristic  that  the 
three  departments  of  government  are  co-ordi- 
nate and  separate.  Each  must  keep  within 
the  limits  defined  by  the  Constitution.  And 
the  courts  best  discharge  their  duty  by  execut- 
ing the  will  of  the  lawmaking  power,  consti- 
tutionally expressed,  leaving  the  results  of  leg- 
islation to  be  dealt  with  by  the  people  through 
their  representatives.  Statutes  must  always 
have  a  reasonable  construction.  Sometimes 
thev  are  to  be  construed  strictly;  sometimes  lit- 
erally, in  order  to  cany  out  the  *legis-  [559 
lative  will.  But  however  construed,  the  intent 
of  the  legislature  is  t<f  be  respected,  if  the  par- 
ticular statute  in  question  is  valid,  although  the 
courts,  looking  at  the  public  interests,  may 
conceive  the  statute  to  be  both  unreasonable 
and  impolitic.  If  the  power  exists  to  enact  a 
statute,  that  ends  the  matter  so  faras  thecourts 
are  concerned.  The  adjudged  cases  in  which 
statutes  have  been  held  to  be  void,  because  un- 
reasonable, are  those  in  which  the  means  em- 
ployed by  the  legislature  were  not  at  all  ger- 
mane to  the  end  to  which  the  legislature  was 
competent. 

Ti^e  white  race  deems  itself  to  be  the  domi* 
nant  race  in  this  country.  And  so  it  is,  in 
prestige,  in  achievements,  in  education,  in 
wealth,  and  in  power.  So,  I  doubt  not  that  it 
will  continue  to  be  for  all  time,  if  it  remains 
true  to  its  great  heritage  and  holds  fa^  to  the 
principles  of  constitutional  liberty.  But  in 
view  of  the  Constitution,  in  the  eye  of  the  law, 
there  is  in  this  country  no  superior,  dominant, 
ruling  class  of  citizens.  There  is  no  caste 
here.  Our  Constitution  is  color-blind,  and 
neither  knows  nor  tolerates  classes  among  citi- 
zens. In  respect  of  civil  rights,  all  citizens 
are  equal  before  the  law.  The  humblest  is 
the  peer  of  the  most  powerful.  The  law  re- 
gards man  ai  man,  and  takes  no  account  of 
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bls  sarroiiDdiDgs  or  of  bis  color  when  his  civil 
rif^hu  as  guaranteed  by  tbe  supreme  law  of  tbe 
land  are  involved.  It  is  therefore  to  be  re- 
gretted tbat  this  bigh  tribunal,  the  final  expos- 
itor of  tbe  fundamental  law  of  tbe  land,  has 
reached  tbe  conclusion  tbat  it  is  competent  for 
a  state  to  regulate  tbe  enjoyment  by  citizens  of 
their  civil  rights  solely  upon  the  basis  of 
race. 

In  my  opinion,  the  judgment  this  day  ren- 
dered will,  in  time,  prove  to  bd  quite  as  per- 
nicious as  the  decision  made  by  this  tribunal 
in  tbe  Dred  Scott  (kiae.  It  was  adjudged  in 
tbat  case  that  the  descendants  of  Africans  who 
were  imported  into  this  country  and  sold  as 
slaves  were  not  included  nor  intended  to  be  in- 
cluded under  the  word  "citizens"  in  tbe  Con- 
stitation,  and  could  not  claim  any  of  tbe  rights 
and  privileges  which  tbat  instrument  pro- 
vided for  and  secured  to  citizens  of  the  United 
States;  tbat  at  the  time  of  the  adoption  of  the 
Constitution  they  were  "considered  as  a  subor- 
dinate and  inferior  class  of  beings,  who  bad 
560J  been  subjugated  by  the  dominant  *race, 
and,  whether  emancipated  or  not,  vet  remained 
subject  to  their  authority,  and  had  no  rights  or 
privileges  but  such  as  those  who  held  the  power 
and  the  government  might  choose  to  erant 
them."  60  U.  8.  19  How.  898,  404  [15.^691. 
700].  The  recent  amendment's  of  the  Consti- 
tution, it  was  supposed,  bad  eradicated  these 
principles  from  our  institutions.  But  it  seems 
that  we  have  yet,  in  some  of  tbe  states,  a  dom- 
inant race,  a  superior  class  of  citizens,  which 
assumes  to  regulate  the  enjoyment  of  civil 
rights,  common  to  all  citizens,  upon  the  basis 
of  race.  Tbe  present  decision,  it  may  well  be 
apprehended,  will  not  stimulate  aggressions, 
more  or  less  brutal  and  irritating,  upon  the  ad- 
mitted riffhts  of  colored  citizens,  but  will  en- 
courage toe  belief  tbat  it  is  possible,  by  means 
of  state  enactments,  to  defeat  the  beneficent 

Eurposes  which  the  people  of  the  United  States 
ad  in  view  when  they  adopted  the  recent 
amendments  of  the  Constitution,  by  one  of 
which  tbe  blacks  of  this  country  were  made 
citizens  of  the  United  States  and  of  tbe  states  in 
which  they  respectively  reside  and  whose  privi- 
leges and  immunities,  as  citizens,  tbe  states 
are  forbidden  to  abridge.  Sixty  millions  of 
whites  are  in  no  danger  from  tbe  presence  here 
of  eight  millions  of  blacks.  Tbe  destinies  of 
the  two  races  in  this  country  are  indissolubly 
linked  together,  and  the  interests  of  both  re- 
quire that  the  common  government  of  all  shall 
not  permit  the  seeds  of  race  bate  to  be  planted 
under  the  sanction  of  law.  What  can  more 
certainly  arouse  race  hate,  what  more  certainly 
create  and  perpetuate  a  feeling  of  distrust  be- 
tween these  races,  than  state  enactments  which 
in  fact  {Proceed  on  the  ground  that  colored  citi- 
zens are  so  inferior  anddegraded  tbat  they  can- 
not be  'allowed  to  sit  in  public  coaches  occu- 
pied by  white  citizens?  That,  as  all  will  ad- 
mit, is  the  real  meaning  of  such  legislation  as 
was  etiacted  in  Louisiana. 

The  sure  guaranty  of  the  peace  and  security 
of  each  race  is  the  clear,  distinct,  unconditional 
recognition  by  our  governments,  national  and 
state,  of  every  right  that  inheres  in  civil  free- 
dom, and  of  the  equality  before  the  law  of  all 
citizens  of  the  United  States  without  regard  to 
State  •Dtctmenti^  regulating  the  enjoy- 


ment of  civil  rights,  upon  tbe  basis  of  race,  end 
cunninely  devised  to  defeat  Ic^tiraate  resalte 
of  tbe  *war,  under  the  pretense  of  rec-  [56 1 
ognizing  equality  of  rights,  can  have  no  other 
result  than  to  render  permanent  peace  impas- 
sible and  to  keep  alive  a  conflict  of  races,  the 
continuance  of  which  must  do  harm  to  all  ooo- 
cerned.  This  question  is  not  met  by  tbe  sog- 
gestion  tbat  social  equality  cannot  exist  be- 
tween tbe  white  and  black  races  in  this  coun- 
try. Tbat  argument,  if  it  can  be  proper! v  re- 
garded as  one.  is  scarcely  worthy  of  considera- 
tion, for  social  equality  no  more  exists  between 
two  races  when  traveling  in  a  passenger  ooacb 
or  a  public  highway  than  when  members  of 
tbe  same  races  sit  by  each  other  in  a  street  car 
or  in  the  jury  box,  or  stand  or  sit  with  each 
other  in  a  political  assembly,  or  when  they  use 
in  common  tbe  streets  of  a  city  or  town,  or 
when  they  are  in  the  same  room  for  the  pur- 
pose of  having  their  names  placed  on  the  r^- 
istrv  of  voters,  or  when  they  approach  the  lial- 
lot-box  in  order  to  exercise  the  high  privilege 
of  voting. 

There  is  a  race  so  different  from  our  own 
that  we  do  not  permit  those  belonging  to  it  to 
become  citizens  of  tbe  United  States.  Persona 
belonging  to  it  are,  with  few  exceptions,  ab- 
solutely excluded  from  our  country.  I  allude 
to  the  Chinese  race.  But  by  tbe  statute  in 
question  a  Chinaman  can  ride  ip  the  same 
passenger  coach  with  white  citizens  of  the 
United  States,  while  citizens  of  tbe  black  race 
in  Louisiana,  many  of  whom,  perhaps,  riskol 
their  lives  for  the  preservation  of  the  IJnion, 
who  are  entitled  by  law  to  participate  in  the 
political  control  of  the  state  and  nation,  who 
are  not  excluded,  by  law  or  by  reason  of  their 
race,  from  public  stations  of  any  kind,  and 
who  have  all  the  legal  rights  that  belong  to 
white  citizens,  are  yet  declared  to  be  criminally 
liable  to  imprisonment,  if  they  ride  in  a  pub- 
lic coach  occupied  by  citizens  of  tbe  white 
race.  It  is  scarcely  just  to  say  that  a  colored 
citizen  should  not  object  to  occupying  a  pub- 
lic coach  assigned  to  bis  own  race.  Be  does 
not  object,  nor,  perhaps,  would  be  object  to 
separate  coaches  for  bis  race,  if  bis  rights  un- 
der the  law  were  recognized.  But  he  does 
object,  and  he  ought  never  to  cease  objecting, 
tbat  citizens  of  the  white  and  black  races  can 
be  adjudged  criminals  because  they  sit,  or 
claim  the  nght  to  sit,  in  tbe  same  public  coach 
on  a  public  highway. 

*1^e  arbitrary  separation  of  citizens,  on  [562 
tbe  basis  of  race,  while  they  are  on  a  public 
highway,  is  a  badge  of  servitude  wholly  incon- 
sistent with  the  civil  freedom  and  tbe  equality 
before  the  law  established  by  the  Constitution. 
It  cannot  be  justified  upon  any  legal  grounds. 

If  evils  will  result  from  the  commingling  ol 
the  two  races  upon  public  highways  established 
for  the  benefit  of  all,  they  will  be  infinitely  less 
than  those  tbat  will  surely  come  from  state 
legislation  regulating  the  enjoyment  of  civil 
rights  upon  the  basis  of  race.  We  boast  of 
the  freedom  enjoyed  bv  our  people  above  all 
other  peoples.  But  it  is  difficult  to  reconcile 
that  boast  with  a  state  of  th*e  law  which,  prac- 
tically, puts  the  brand  of  servitude  and  degra- 
dation upon  a  large  class  of  our  fellow  citizens, 
our  equals  before  tbe  law.  The  thin  disguise 
of  "equal"  accommodations  for  passengers  In 
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ntlrcMtd  coicbei  will  not  mislead  aiifoae,  Oi  hate  dfiappeared  from  our  couotrj,  tAit  there 

•tone  for  the  wrong  this  day  done.  nould  remain  a  power  In  ihe  staiM,  by  aiDlitef 

The  reautt  of  Ihe  nfaole  matter  i*  that  white  lejtlelatioii.  lo  inlerfere  with  the  full  enJojDient 

bli  court  haa  frequently  adludged,  and  at  (he  of  the  blesgiofcs  of   freedom;  lo  regulate  cItU 

present  term  baa  recogDizeci  ihe  doctriQe.  that  rights,  common  to  atl  cillzens,  upon  the  basil  of 

k  Kate  cannot,  coDaiBientlj  wiih  the  CouBtitu-  race;  and  to  place  in  a  condition  of  legal  Infed- 

dMi  of  the  United  Slates,  prevent  white  and  orlty  a  large  body  of  American  citizens,  now 

black  ciiizens.  haTing  the  required  quallQca-  conatituting  a  part  of  the  political  communUy, 

lions  for  Jury  service,  from  tiitlog  In  the  same  called  the  "people  of  the  United  States,  [S64 

Jury  box,  il  is  now  aolemnlv  held  that  a  state  for  whom  and  by  whom,  through  represenla- 

may  prohibit  while  and  black  citizens  from  tlvea,  our  govemment  la  admlDUierea.    Such 

riiting  in  tbenunepasseDgercoacboD  a  public  a  system  is  iacoQalstent  with  the  guaraolea 

highway,  or  may  require  that  they  be  separated  given  by  the  Conitltatlon  to  each  state  of  a  re- 

by  a  "partition."  when  In  the  same  passenger  publican   form  of  gOTemment,    and  may  bs 

coach.     Hay  It  not  now  be  reasonably  expected  stricken  down  by  coDgresaioDal  action,  or  by 

that  aatute  men  of  the  dominant  rsce,  who  af-  the  courts  in  the  dischargeorthelr  solemn  duty 

feet  to  lie  disturbed  at  the  possibility  that  the  lo  maintain  the  supreme  law  of  the  laud,  any- 

Intei^ty  of  the  white  race  may  be  corrupted,  thiog  in  the  Constitution  or  taws  of  any  BtaM 

or  ibat  ili  supremacy  will  be  Imperiled,  by  con-  to  t^  contrary  nolwlthalaoding. 

tact  on  public  hlg&ways  with  black  people.  For  the  reasons  stated,  I  am  constrained  to 

will  endeavor  to  procure  slaiutes  requiring  withhold  my  assent  from  the  opinion  and  Judg- 

wblie  and  black  jurors  to  be  separated  in  the  meat  of  the  majority. 
Jdtj  box  by  a   "partition,"  and  that,  upon  re- 
tiring from   the  court   room  to  consult   as  to 

their  verdict,  such  partition.  It  It  be  a  mov-  

able  one.  shall   betaken  to  their  cnnaiiltatlon 

room,  and  Mt  up  in   auch  way  M  lo  prevent  UNION  PACIFIC  RAILWAY  COMPANY 

Uack  jurors  from  coming  too  close   lo  their  and  Omaha  &  Repitblican  Tallet  Rail- 

hotber  jurorsof  tbewbllerace.     lflhe"parti-  wat  Cokpant,  Applt., 

bon'   used  in  the  court  room  happens  to  be  sta-  g 

SjVi^wffh^lTn^Thl.^y.'i^M.'h'.*^"*''?  CHICAGO,  ROCK  ISLAND.  &  PACIFIC 
OftSJ  wllh  openings  through  *wbicb  jurors  ol  hait  WAV   nrrtiPANV 

the  two  races  could  confer  as  to  their  verdict  KAlLWAr   COMPAMY. 

Without  coming  into  personal  contact  with  each  xjmOU  PACIPIC  RAILWAY  COMPANY, 
other.     I  cannot  see  but  that,  according  to  the  AddI  ' 

Cncipleatbis  day  announced,  such  state  legis-  ^^  " 

ion,  altbough  conceived  in  hoalilily  to.  and  „„,_    „_     „„  ,„ .  ;"..  ....     »    „_     „ , .,™ 

■•acted  for  the  purpose  of  humiliating,  citizens  ^=IC^*'S-.S";7^^^^^i  *  F.   PAUL 
(<  the  United  Sules  of  aparlicularraoe,  would  RAILWAY  COMPANY. 


ba  held  to  be  consistent  with  the  Consilution, 
I  do  not  deem  it  oecetsiiy  lo  review  the  de- 
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SIS' ln°'.™S"'f£,r'.'nll    «'."„«,  Z"  '»"'"»'     »«"»"    '•<"«^     m»W»i",-»- 

oiaae  in  argument,     some,  and  ttie  most  im-       .,—,.,.■ _# , .     ...,.- ,,.f_  .^  ;i ,_ 

»Dt  race  felt  o^llped  to  respect     Others  were  Vtc^fie  verformantt. 

dude  at  a  lime  wnen  public  opinion,  in  many  ,,             ..         „,               .....i 

lowlltiea,  was  dominaU  by  the  Institution  of  '■„iTnr^n™!;^^.«?«„^  ^.m?,°^ 

2;rT.=  "i"'^*!'^!"".^  oothavebeet^  ssfe  to  S'^Z,' -".S '^li'T'S  a^^Sn? 'pS^^S 

Oo  justice  to  the  black  man:  and  when  so  far  uXXu^at  the  inwks,  but  subject  to  thoorden 

mm    Uie  rights  oI  blacks  were  concerned,   race  of  tbe  omoers  o(  the  tormec  oompanj.   tmns 

prejudice  was,  practically,  the  supreme  law  of  leailj  an  agreemeDt  for  traoksHe  rtRhta  with 

tbe  land.     Those  decisions  cannot  be  guides  in  oompenaHtlononaDiIlea^oT  wheelave  tiwls.al- 

Uie  era  Introduced  by  Ihe  recent  ameodmenta  thoutrti  it  is  called  a  leaae  and  tbe  ao-calJeil  lesae* 

of  tbe  supreme  law,  which  established  uoiver-  l*  to  haul  lis  trains  with  lia  own  anffliwa,— Is  not 

Ml  civil  freedom,  gave  citizeoship  to  all  bora  "f™  i*"  because  not  ezpraaalr  authorlaed  bf 

or  Datiiralized  In  the  Unit«d  SUtesand  residing  X»tute. 

bere.obliierated  the  rsce  line  from  our  systems  *   Tbe  power  o«  tbe  Cnion  Fadllc  Railwa?  Oom-- 

Of  govemments.  naliooal  and  slate,  and  placed  ^°V°  S".?'  '*'  ^'  Cht'^W).  Book  lalaod.  * 

our  free  institutions  upon  the  broad  and  sure  f ="°    "?"'"'    '^"'^'",„""L!?"  w  "^ 

found.tlou  of  the  equality  of  all  men  before  ^rcuCu»t°a^nS  OmX  e^^XTthS^ninS 

I  am  of  opinion  that  ihe  statute  of  Louisiana  SvTL—At  to  who!  acts  and  aoniniaca  of  a  eor- 

is   inconristenl  wllh   Ihe   personal   liberty  of  poralfcrn  ara  uHro  virtr:  Hmtrorfs  in  i^atlon  <(f 

dtiiens,   white  and   black.  In  that  state,  and  »taiuM  or  puhlic  poUcv:   extcutid  Bontracii:  in- 

boalile  tol>oth  ths  spirit  and  leller  of  the  Con-  "ant**;  tnonptlorratiU^ionof  trantaeUonivStra 

rtltullon  of  the  United  Slates.     If  laws  of  like  '^™~!?f,  ■""*  ">  Central  Tranap.  Oo.  t.  Pull, 

cbaracter  should  be   enacted  In  the  several  ™*,''..     i"" *l5°!?i"-         ..       .,     ..    , 

jjai«  of  the  Union,  the  effect  would  be  In  the  „^^.r*5C^TD^l'^,'^ 

hirtest   degree   mischievous.     Slavery   as  an  son^Thom[«n:"tti^d  fuaabli  v  Oraa 

iBMllntlon  tolerated  by  law  would.  It  U  true,  f.  m.        "'"^°'      "^  ""•  '««"»'  »•  wrai* 
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the  approaches  and  termioal  faculties  in  those 
cities,  with  a  track  about  4  miles  loDjr  to  South 
Omaha,  where  the  tracks  of  the  compaaies  con- 
nect. 

8.  A  contract  between  railroads,  extending  be- 
yond the  time  when  the  charter  of  one  company 
will  expire  by  its  terms,  is  not  for  that  reason  in- 
valid, when  it  is  drawn  carefully  In  view  of  that 
fact,  binding  the  parties  to  take  such  steps  as 
may  be  necessary  to  continue  it  in  force. 

i.  A  restriction  on  the  power  of  the  Union  PaclIU 
Railway  Ck>mpanj  to  operate  any  line  of  road 
other  than  that  which  Congress  had  specifically 
authorized  it  to  construct  docs  not  prevent  it 
from  making  a  valid  contract  to  run  trains  for  an 
agreed  compensation  by  mileage  for  46  miles  over 
another  railroad. 

ft.  Ratification  of  a  contract  of  a  corporation  by  a 
board  of  directors  appears  without  any  affirma- 
tive action  on  their  part,  when  the  execution  of 
the  contract  is  entered  upon  with  full  knowledge 
of  the  directors. 

t.  The  ultimate  determination  of  the  manage- 
ment of  corporate  affairs  rests  with  the  stock- 
holders when  by  the  charter  ^he  powers  of  the 
corporation  are  vested  in  them  or  when  it  is  si- 
lent on  that  question  and  does  not  commit  the  ex- 
clusive control  to  the  directors. 

7.  A  provision  for  government  directors  of  the 
Pacific  Railroad  Company  does  not  take  that  cor- 
poration out  of  the  general  rule  giving  stock- 
holders final  control  of  corporate  u^lrs  In  the 
absence  of  a  charter  limitation. 

8.  Specific  performance  may  be  decreed  of  a  con- 
tract by  one  railroad  company  to  give  to  another 
the  right  to  run  trains  over  the  road  of  the  for- 
mer subject  to  the  orders  of  Its  officers. 

[Nos.  157.  158.] 

Arffued  April  fi»  fg,  1896,    Decided  Map  £6, 

1896. 

APPEAXS  from  decrees  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  afiSrming  the  decrees  of  the  United 
States  Circuit  Court  for  the  District  of  Ne- 
braska in  favor  of  complainant,  the  Chicago. 
Rock  Island.  &  Pacific  Railway  Company 
against  the  Union  Pacific  Railway  Company 
et  ai.,  defendants,  and  in  favor  of  the  com- 

Jilainant,  the  Chicago,  Milwaukee  &  St.  Paul 
tiiilway  Company  against  the  Union  Pacific 
Railway  Company,  defendant,  for  the  spe- 
cific performance  of  certain  contracts.  Af- 
firmed, 

Statement  by  Mr.  Chief  Justice  Faller: 
These  were  petitions  in  equity  filed  by  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Company  against  the  Union  Pacific  Railway 
Company  and  the  Omaha  &  Republican 
Valley  Railway  Company;  and  by  the  Chi 
cago,  Milwaukee,  &  St.  Paul  Railway  Com- 
pany against  the  Union  Pacific  Railway  Com- 
pany in  the  district  court  of  Douglas  county, 
Nebraska,  January  2,  1891,  to  compel  the 
specific  performance  of  two  contracts  dated 
May  1,  1890,  and  April  80,  1890,  respectively, 
and  removed  on  petition  of  the  Union  Pacific 
Railway  Company  to  the  United  States  circuit 
court  for  the  district  of  Nebraska,  where  they 
were  heard  by  Mr.  Justice  Brewer,  and  decrees 
rendered  in  favor  of  complainants.  47  Fed.  Rep. 
15.  From  these  decrees  defendants  appealed 
to  the  United  States  circuit  court  of  appeals 
for  the  eighth  circuit,  by  which  they   were 


affirmed.     10  U.  S.  A  pp.  98.    Thereupon 
appeals  were  prosecuted. 

To  the  contract  of  May  1,  1890,  the  Unioa 
Pacific  Railway  Company,  the  Omaha  &  Re* 
publican  Valley  Railway  Company  and  the  Se- 
ll na  &  Southwestern  Railway  Com  pen  j 
*were  parties  on  one  side  and  the  Chi-  [ottv 
cago,  Rock  Island.  &  Pacific  Railway  Company 
and  Ibe  Chicago,  Kansas,  &  Nebraska  RailwaT 
Company  on  the  other;  and  the  contract  of  Apiil 
80  was  between  the  Union  Pacific  Railwej 
Company  and  the  Chicago,  Milwaukee,  A  Bk 
Paul  Hailway  Company. 

The  Union  Pacific  Railway  Company  ooo- 
troUed  and  operated  more  than  5,000  milee  of 
railroad,  and,  among  others,  a  main  line  ex- 
tending from  Council  Bluffs,  Iowa,  by  way  of 
Omaha  &  Valley  S  ation,  Nebraska,  to  Ogdea 
in  Utah  territory,  a  distance  of  about  11,000 
miles:  a  main  line  from  Kansas  City,  Mi.<«souTi, 
by  way  of  Topeka  and  Salina,  KanAas,  to 
Denver,  Colorado;  the  Republican  Valley  rail- 
road extending  from  Valley  Station,  Nebrsakt. 
by  way  of  Lincoln  and  Beatrice,  in  that  state, 
to  Manhattan,  Kansas;  the  Salina  railmad  ex- 
tending from  Salina  to  McPherson,  in  Kanaaa; 
and  a  railroad  extending  from  Hutchinhon,  in 
Kansas,  to  the  southern  border  of  that  state; 
and  other  auxiliary  roads. 

The  Rock  Island  Company  owned  and 
operated  a  line  of  railway  extending  from 
Chicago  by  way  of  Davenport  to  CouiicU 
Blufl's,  Iowa,  and  from  Davenport  to  St. 
Joseph,  Missouri.  As  the  owner  of  the  latter 
line  and  lessee  of  the  Chicago,  Kansas,  ^ 
Nebraska  Railway  Company  and  other  cor- 
porations, it  controlled  and  op<ratfd  a  tb rough 
line  of  railway  from  Chicago  by  way  of  Daven- 
port. St.  Joseph,  and  Beatrice,  Nrbraeka,  to 
Colorado  Springs  and  Denver,  Colorado:  and 
a  line  from  St.  Joseph,  Missouri,  hy  way  of 
Horton,  Topeka,  and  Hutchinson  to  Litieral, 
Kansas  and  other  lines,  am'>unting  in  the  ag- 
gregate to  more  than  8,000  miles  of  railway. 
•  The  Union  Pacific  railroad  owned  nearly  all 
of  the  stock  and  t)onds.  elected  the  direct ot a, 
and  built,  co'  trolled,  and  operated  the  mil- 
roads  of  the  Republican  Valley  and  Salina  Com- 
panies, and  the  Rock  Island  Company  owohI 
and  operated  the  roada  of  the  Kansas  Com- 
pany under  a  IcAse  for  nine  hundred  and  ninety- 
nine  years,  so  that  the  Pacific  Company  and 
the  Rock  Island  Company  were  practically  the 
real  parties  in  interest  to  the  contract  of  May  I. 

*The  St.  Paul  Company  was  operating [."illS 
more  than  6,000  miles  of  railroad,  and  one  of  its 
lines  extended  from  Chicago  to  Council  BiuiTa, 
Iowa. 

The  sketch  on  the  opposite  page  roughly  in- 
dicates the  domain  of  the  contracts. 

*£arly  in  1890  the  Rock  Island  Compa  [569 
ny  determined  toconnect  its  lines  from  Cbicaieo 
to  Council  Bluffs  with  its  southerly  line  to  Colo- 
rado Springs  by  constructing  a  bridge  acroae 
the  Missouri  river  at  Council  Bluffs  and  a 
railroad  from  that  terminus,  by  way  uf  Omaba 
and  South  Omaha  and  Lincoln  to  Beatrice, 
Nebraska,  thereby  shortening  its  line  from 
Chicago  to  Denver  and  Colorado  Springs;  end 
the  St.  Paul  Company  joined  in  the  under- 
taking in  order  to  extend  its  line  from  Council 
Bluffs  on  to  Omaha  and  South  Omaha.  Afi^ 
ing  in  concert  the  two  companies  caused  a  cor- 
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pofation  to  be  created  under  the  laws  of  the 
ftate  of  Iowa  by  the  name  and  style  of  the 
Nebraska  Central  Railway  Company,  with 
power  to  build  a  bridge  across  the  river  at 
Omaha  and  one  or  more  lines  from  that  city 
west.  Congress  granted  to  this  corporatioa 
the  necessary  franchise  for  the.  bridge.  23 
Stat  at  L.  48.  Preliminary  surveys  and 
estimates  were  made  which  bhowed  that  the 
entire  cost  of  the  bridge  and  tracks  to  South 
Omaha  would  be  about  two  and  one  half  mil- 
lion dollars.  In  February,  1890,  the  presi- 
dents of  the  St.  Paul  and  Hock  Island  com- 
panies visited  New  York  for  the  purpose  of 
arranging  for  the  construction  of  the  proposed 
work,  when  the  Pacific  Company  requested 
them  to  suspend  operations,  and  proposed  to 
make  a  trackage  arrangement  with  them  by 
which  they  could  use  the  bridge  and  tracks  of 
the  Pacific  Company  between  Council  Bluffs 
sod  South  Omaha  for  their  terminal  facilities 
in  Omaha  and  South  Omaha,  and  the  continu- 
ous line  desirod  by  the  Rock  Island  Com  pan  v 
could  be  completed.  Bv  direction  of  the  presi- 
dent and  at  least  two  directors  of  the  Pacific 
Company,  its  chief  of  construction  and  two  of 
its  directors  obtained  a  meeting  with  the  presi- 
dents of  the  St.  Paul  and  Rock  Island  companies 
and  a^rreed  with  them  upon  the  terms  of  the 
contracts  in  question.  From  the  memoranda 
then  made  by  the  chief  of  construction  of  the 
Pacific  Company  the  contracts  were  subse- 
quently drawn.  They  were  examined  and  ap- 
proved; by  the  general  solicitor  of  the  company 
at  Omaha.  The  executive  committee  ot  the 
board  of  directors  of  the  Pacific  Company  at  a 
meeting  on  April  22, 1800,  at  which  six  of  the 
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seven  members  of  that  company  *were  [570 
present  (five  in  person  ai^d  one  by  proxy)  con- 
sidered and  unanimously  voted  to  approve  of 
the  contracts  and  authorized  the  president  t6 
execute  them.  The  custom  of  the  secretary  had 
been  not  to  specify  in  the  notice  of  the  meetings 
of  the  eiecutive  committee  the  subjects  to  be 
considered,  and  the  notice  of  this  meeting  did 
not  state  that  the  subject-matter  of  these  con- 
tracts would  be  considered.  The  member  of 
the  executive  committee  who  was  absent  and 
not  represented  was  a  government  director. 

At  the  annual  meeting  of  the  stockholders 
of  the  company  held  April  80,  1890,  at  which 
more  than  two  thirds  of  the  stock  was  repre- 
sented, these  contracts  and  the  action  of  the 
executive  committee  thereon  were  considered 
and  resolutions  passed  by  an  unanimous  vote 
of  that  stock,  approving  and  ratifying  the  con- 
tracts and  the  action  of  the  committee  author- 
izing their  execution.  The  call  of  the  annual 
meeting  did  not  state  that  the  subject-matter  of 
these  contracts  would  be  concidered,  but  that 
certain  other  subjects  would  be,  and  that  the 
meeting  was  for  the  selection  of  directors  for 
the  coming  year  and  the  transaction  of  any 
other  business  which  might  legally  come  be- 
fore the  meeting.  The  record  of  the  meeting 
of  the  executive  committee  April  22,  1890, 
reads  thus: 

The  President  submitted  Vice-President  Hoi- 
comb's  letter  No.  1,189,  dated  April  18, 
1890,  enclosing  an  agreement  between  this 
company  and  ihe  Chicago,  Milwaukee,  &  St. 
Paul  Bailway  Company,  and  an  agreement 
between  this  company,  the  Omaha  ft Ttepubli- 
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can  Valley  Railway  Company,  the  Salina  & 
Southwestern  Railway  Company,  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company,  and 
the  Chicago,  Kansas,  &  Nebraska  Railway 
Company,  dated  May  1,  1890. 

Whereupon,  after  consideratioo,  it  was,  on 
motion  of  Mr.  Spaulding,  voted  unanimously 
that  the  agreement  submitted  to  the  committee 
between  this  company  and  the  Chicago,  Mil- 
waukee,&  St.  Paul  Railway  Company, granting 
trackage  rights  to  the  latter  company  over  this 
company's  lines  between  Council  Bluffs,  Oma- 
57 1]  ha,  and  South  Omaha,  for  a  period  *of 
990  years  from  May  1, 1890,  at  a  monthly  rental 
of  |3,700,  is  approved,  subject  to  the  ratification 
of  the  stockholders,  and  the  president  is  hereby 
authorized  to  execute  the  same  on  behalf  of 
this  company; 

Voted,  unanimously,  that  the  agreement 
submitted  to  the  committee  dated  May  1, 1890, 
between  this  company,  the  Omaha  &*  Republi- 
can Valley  Railway  Company,,  the  Salina  & 
Southwestern  Railway  Company,  the  Chicago 
Rock  Island,  &  Pacific  Railway  Company,  and 
the  Chicago,  Kansas.^  Nebraska  Rail  way  Com- 
pany, providing  for  the  use  of  this  company's 
lines  from  Council  Bluffs  to  Omaha,  including 
the  bridge  over  the  Missouri  river  and  the  lines 
of  this  company's  Omaha  &  Republican  Val- 
ley branch  from  Lincoln  to  Beatrice,  Nebraska, 
and  for  the  use  by  this  company  of  the  Chi- 
cago, E[ansas,  &  Nebraska  Railway  Company's 
lines  between  McPherson,  Kansas,  and  South 
Hutchinson,  Kansas,  for  a  period  of  999  years 
from  May  1,  1890,  and  for  the  use  of  the  line 
between  the  cities  of  South  Omaha  and  Lin- 
coln, Nebraska,  for  a  period  of  999  years  from 
October  1,  1890,  at  the  rentals  severally  pro- 
vided for  therein,  is  approved,  sublect  to  the 
ratification  of  the  stockholders,  and  the  presi- 
dent is  hereby  authorized  to  execute  the  same 
on  behalf  of  the  company. 

The  following  are  the  resolutions  severaflv 
adopted  by  a  separate  vote,  of  the  entire  stock 
represented,  in  favor  of  each: 

Resolved,  That  the  agreement  between  the 
company  and  the  Chicago,  Milwaukee,  &  St. 
Paul  Railwav  Company,  dated  May  1,  1890, 
granting  trackage  rights  to  the  latter  company 
over  this  company^  lines,  between  Council 
Bluffs,  Iowa,  and  Omaha  and  South  Omaha, 
Nebraska,  a  copy  of  which  is  herewith  su^ 
mitted,  be  and  ia  hereby  approved,  and  the 
action  of  the  executive  committee  in  authoriz- 
ing its  execution  is  hereby  ratified,  approved, 
and  confirmed. 

Besotted,  That  the  agreement  between  the  Un- 
ion Pacific  Railway  Company,  the  Omaha  &Re- 
gublican  Valley  Railway  Company,  the  Salina  & 
outh western  Railway  Company,  the  Chicago, 
572]  Rock  Island,  &  Pacific  Railway  *Com- 
pany,  and  the  Chicago,  Kansas,  &  Nebras- 
ka Railway  Company.dated  May  1, 1890,acopy 
of  which  is  herewith*8ubmitted,  granting  to  the 
latter  companies  trackage  rights  over  this  coii- 
pany's  lines  from  Council  Bluffs  to  Omaha, 
including  the  Omaha  bridge,  and  the  lines  of 
this  company's  Omaha  &  Republican  Valley 
branch  from  Lincoln  to  Beatrice,  Nebraska, 
and  providing  further  for  the  use  by  this  com- 
pany of  the  Chicago,  Kansas,  &  Nebraska  Rail- 
way Comimnv's  line  between  McPherson  and 
South  HutchmiOD,  Eansts,  and  the  line  from 


South  Omaha  to  Lincoln,  Nebraska,  on  th» 
terms  therein  provided  for,  be  and  is  hereby 
approved,  and  the  action  of  the  executive 
committee  in  authorizing  the  execution  thereof 
ia  hereby  ratified,  approved,  and  confirmed. 

At  this  time  the  whole  number  of  shares 
was  608,685.  und  437,376  shares  were  voted. 

It  is  not  disputed  that  the  board  of  directors 
and  the  body  of  the  stockholders  of  the  other 
corporatirns,  parties  to  the  contracts,  took 
proper  action  to  authorize  and  ratify  the  exe- 
cution thereof  by  their  respective  corporations, 
and  that  the  formal  execution  of  the  contract* 
by  the  parties  to  them  was  sufiScient. 

The  preamble  to  the  Rock  Island  contract 
described  the  several  railways  owned  bv  the 
parlies,  and  recited  that  the  Rock  Island  Com- 
pany had  become  a  domestic  corporation  of 
the  state  of  Nebraska,  and  proposed  to  extend 
its  railway  from  its  terminus  at  Council  Bluffs 
to  a  connection  with  its  leased  line,  the  Chi- 
cago,  Elansas,  &  Nebraska  Railway,  at  the  city 
of  Beatrice;  that  the  parties  to  the  contract 
believed  that  the  interests  of  all  would  be  pro- 
moted by  using  for  a  part  of  said  extension  ttie 
main  tracks  of  the  Union  Pacific  Railway 
Company  in  the  cities  of  Council  Bluffs  aod 
Omaha,  the  bridge  over  the  Missouri  river,  and 
that  portion  of  the  Omaha  &  Republican  Val- 
ley Company,  owned  by  the  Linion  Pacific 
Company,  between  Lincoln  and  the  point  of 
junction  at  the  city  of  Beatrice;  by  a  lease 
from  the  Rock  Island  Company  to  the  Union 
Pacific  Company  of  a  portion  of  the  railroad 
controlled  by  it,  between  McPherson  and 
*Hutchinson,  Kansas,  a  distance  of  aboutr578 
80  miles;  and  a  lease  of  the  right  of  the  Union 
Pacific  Company  to  operate  its  drains  ov^  the 
road  which  the  Rock  Island  Company  was 
about  to  build  between  the  cities  of  South 
Omaha  and  Lincoln. 

The  contract  provided:  "The  Pacific  Com- 
pany hereby  lets  the  Rock  Island  Company 
into  the  full,  equal,  and  joint  possession  and 
use  of  its  main  and  passing  tracks,  now  located 
and  established,  or  which  may  be  hereafter 
located  and  established,  between  the  terminus 
of  such  tracks  in  the  city  of  Council  Bluffs,  in 
the  state  of  Iowa,  and  a  line  drawn  at  a  right 
angle  across  said  tracks  within  li  miles  south- 
erly from  the  present  passenger  station  of 
South  Omaha,  in  the  state  of  Nebraska,  In- 
cluding the  bridge  on  which  said  tracks  extend 
across  the  Missouri  river,  between  said  cities 
of  Council  Bluffs  and  Omaha;  connections  with 
Union  depot  tracks  in  Omaha,  the  side  or  spur 
track  leading  from  its  main  tracks  to  the  lower 
grade  of  the  Pacific  Compan/a  sidings  and 
spur  tracks  in  Omaha,  and  such  extensions 
thereof  as  may  be  hereafter  made;  side  trscfcs 
in  Omaha  on  which  to  receive  from  and  de- 
liver to  the  Rock  Island  Company  freight  that 
may  be  handled  through  the  warehouses  or 
switched  by  the  Pacific  Company;  the  connec- 
tions with  the  Union  Stock  Yards  tracks  in 
South    Omaha,     and    conveniently    located 

f  rounds  in  South  Omaha,  on  which  the  Rock 
sland  Company  may  construct,  maintain,  and 
exclusively  use  a  track  or  tracks,  aggregating 
8.000  feet-in  length,  for  the  storage  of  cars  and 
other  purposes,  for  the  term  of  999  years,  com* 
mendng  on  the  lit  day  of  May.  in  the  current 
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ietr;  for  which  possession  and  use  the  Rock 
ilaod    CompaDy    covenants,    promises,    and 
airreea  to  pay  to  the  order  of  the  said  Pacific 
Conoipany,  monthly,  during  the  continuance  of 
nil!  term,  the    sum  of  $3,750  and  a  certain 
portion  of  the  expense  incurred  in  maintaininjr 
and  operating  the  property  between  Council 
Bluffs  and  South  Omaha;  and  of  the  assess- 
ments and  taxes  levied  thereon  in  proportion 
as  its  wbeelage  shpald  be  to  the  entire  wbeelage 
1^74]  *over  the  same;  and  also  a  reasonable 
compensation  for  handling  its  trafllc  in  Omaha: 
and  that  the  Pacific  Company  lets  the  Rock  Is- 
land Company  into  the^full,   Joint,  and  equal 
possession  and  use  of  its  tracks,  stations,  and 
appurtenances  along  the  line  of  the  railway  of 
the  Republican  Valley  Company  from  a  point 
near  the    northern  boundary  of  the  city  of 
Liucoln  to  the  point  where  its  tracks  connect 
with  those  of  the  Kansas  Company  at  Beatrice, 
Nebraska,  for  the  same  length  of  time,   for 
which  the  Rock  Island  Company  agrees  to  pay 
the  Pacific  CompaDy  a  certain  rental  computed 
on  a  percentH$;e  of  the  value  of  the  main  track, 
and  a  proportion  of  the  cost  of  maintenance; 
tliat  the  Rock  Island  Company  lets  the  Pacific 
Company  into  the  full,  joint,  and    equal    pos- 
session and  use  of  its  tracks  and  stations  along 
the  lines  of  the  Kansas  Company  from  McPher- 
ton  to  Hutchinson  for  the  same  length  of  time, 
for  a  rental  to  be  computed  in  the  same  way; 
that  the  Rock  Island  Company  lets,  leases,  and 
demises  to  the  Pacific  Company  for  a  like  term, 
commencing  October  1.  1890,  the  right  to  move 
and  operate  over  the  tracks  of  the  railway  it 
hTopoBen    to  construct  between  the  cities  of 
South  Omaha  and  Lincoln  in  the  state  of  Ne- 
braska its  freight  and  passenger  trainp,eDgines, 
and  cars  of  all  classes  for  a  rental  based  upon 
•  mileage  of  the  trains;  that  each  of  the  parties 
to  the  contract  shall  take  such  steps  as  will  be 
necessHry  to  continue  all  the  stipulations  of  the 
contract  in  force:  that  each  contract  or  lease, 
•hall  attach  to  that  portion  of  the  rail  way  leased 
<luring  the  corporate  existence  of  the  owner 
thereof  and  all  extensions  of  such  existences  by 
renewal   or  otherwise,  and  that  the  contract 
•ball  bind  the  parties  thereto,  their  successors, 
frrantees,  and  assigns;  that  ''schedules  of  rules 
aind  reflations  for  the  movement  of  engines 
auid  trains  over  the  several  railways  hereby  let 
and  demised  shall  be  made  for  each  railway 
by  the  duly  autdodzed  oflScers  of  the  lessor  and 
lessee  companies  by  which  such  railways  shall 
^  the  time  be  operated.    Such  schedules  shall, 
Kk  nearly  ai  may  he  practicable,  accord  equality 
of  right,  privilege,  and  advantage  to  trains  of 
tbe  same  class  operated  by  the  lessor  and  lessee, 
•nd  to  trains  of  a  supenor  class  operated  by 
K75]  either  a  preference  over  trains  of  an  *in- 
ferior  class  operated  by  the  other.  All  rules  and 
regulations  shall  be  reasonable  and  just  to  both 
lenor  and  lessee,  and  shall  secure  to  neither 
«ny  preference  or  discrimination  against  the 
other.    They  shall  be  executed  and  all  trains 
moved  under  the  immediate  direction  of  the 
•uperintendent  or  other  officer  of  the  lessor 
company.    If  the  parties  cannot  agree  upon 
the  adoption  of  any  schedule,  rule,  or  regula- 
tion, or  ai  to  the  modification  of  any  one  exist- 
ing, either  party  may  demand  a  decision  of 
inch  controversy  by  referees  as  hereinafter 
provided.     The  referees  are  hereby  invested 
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with  power  to  prescribe  schedules,  rules,  and 
regulations  and  to  modify  existing  ones;  and 
in  case  of  wilful  disregard  by  either  party  of 
the  rights  of  the  other  to  award  damages  to 
the  party  injured  for  in iuries  sustained  b^iause 
of  such  wilful  act;"  and  that  the  referees  shall 
be  appointed  when  needed  by  the  selection  of 
one  by  each  party,  and  the  appointment  of  a 
third  by  the  two  so  chosen,  with  further  pro- 
vision for  their  action  in  cases  of  disagreement 
in  other  particulars. 

It  was  also  agreed  that  the  Pacific  Company 
might  admit  any  other  company  to  the  joint 
use  and  possession  of  the  same  tracks  and 
property  upon  substantially  the  same  terms, 
provided  such  additional  burden  did  not  inter- 
fere with  the  Rock  Island  Company.  An- 
other provision  was  as  follows:  "If  for  any 
reason  any  of  the  covenants,  promises,  and 
agreements  in  any  of  these  articles  expressed, 
and  not  material  to  the  right  of  the  lessee  to 
use  the  property  leased  and  demised,  shall  be 
adjudged  void,  such  adjudication  shall  not 
affect  the  validity  or  obligation  of  any  other 
covenant,  promise,  or  agreement  which  is  in 
itself  valid.  In  the  event  of  a  failure  in  law 
of  any  of  the  covenants,  promises,  and  agree- 
ments herein  contained,  such  steps  shaU  be 
taken  and  contracts  made  as  shall  be  advised 
by  counsel  to  carry  into  effect  the  purpose  and 
intent  herein  expressed." 

The  Rock  Island  Company  was  chartered  to 
exist  until  1980,  but  the  charter  provided  that 
its  existence  might  "be  renewed  from  time  to 
time  as  may  be  provided  by  the  laws  of  the 
states  of  Illinois  and  Iowa. 

The  Rock  Island  Company  upon  the  con- 
struction of  its*proposed  line  from  South [5 7 6 
Omaha  to  Lincoln  obtained  by  the  agreement 
access  to  Omaha  and  South  Omaha,  and  a 
shorter  continuous  line  from  Chicago  to  Denver 
by  way  of  Council  Bluffs,  Lincoln,  and  Bea- 
trice than  by  its  southerly  route;  while  by  the 
use  of  the  proposed  road  from  South  Omaha 
to  Lincoln  tbe  Pacific  Company  obtained  a 
line  from  Omaha  to  Lincoln  and  Beatrice, 
about  40  miles  shorter  than  its  former  route  by 
way  of  Valley  Station;  and,  by  its  use  of  the 
road  from  McPberson  to  Hutchinson,  it  filled 
the  ^p  between  its  line  there  and  obtained  a 
contmuous  line  by  way  of  Salina  to  the  southern 
boundary  of  Kansas;  and  a  rental  of  $45,000  a 
year  and  other  compensation  as  provided. 

The  contract  with  the  St.  Paul  Company 
let  it  into  tbe  joint  and  equal  use  of  the  tracks 
and  bridge  between  Council  Bluffs  and  South 
Omaha  for  the  same  time  and  on  the  same 
terms  named  in  the  contract  with  the  Rock 
Island  Company.  The  main  tracks  of  the 
Pacific  Company  to  be  used  under  this  contract 
were  two,  extending  a  distance  of  about  7 
miles  from  Council  Bluffs  across  the  bridge 
and  through  tbe  city  of  Omaha  to  South  Omaha. 

On  the  17th  of  May  the  superintendent  of 
the  Pacific  Company  addressed  a  letter  to  the 
superintendent  of  the  Rock  Island  Company, 
requesting  the  construction  of  the  connecting 
track  which  would  enable  it  to  use  the  Kansas 
Railway  between  McPberson  and  Hutchinson. 
The  Rock  Island  Immediately  constructed  the 
track,  and  the  Pacific  Company  at  once  began  to 
use  it,and  continued  to  use  it  untilJan.l9, 1891. 

The  Rock  Island  proceeded  with  the  con* 
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structioD  of  its  road  from  South  Omaba  to  a 
coDDectioo  with  the  tracks  of  the  Republican 
Valley  in  Lincoln.and  secured  depots  and  yards 
in  Omaba  and  South  Omaba,  and  made  an  ar- 
rangement with  the  Pacific  Company  for  the 
construction  of  freight  and  passeneer  stations 
and  a  yard  on  the  ground  of  the  republican 
Valley  road  in  Lincoln  to  be  used  by  the  Rock 
Island  and  Pacific  companies  jointly.  Prior 
to  December  1,  1890,  it  had  expended  in  such 
construction  between  South  Omaha  and  Lin- 
coln over  $1,400,000.  All  this  was  done  in 
reliance  upon  the  contract,  and  the  railway 
577]and  buildings  erected  could  be  used  *for 
the  principal  purpose  for  which  they  had  been 
constructed  only  in  connection  with  the  tracks 
of  the  Union  Facific  at  and  between  Council 
Bluffs  and  South  Omaba  and  at  and  between 
Lincoln  and  Beatrice.  The  worlL  at  Lincoln 
had  commenced  on  December  1,  when  the 
Pacific  Company  notified  the  Missouri  & 
Burlineton  Company,wbose  depot  it  had  there- 
tofore been  using,  that  after  December  81  it 
would  abandon  such  use.  This  notice  was 
given  with  the  intention  of  entering  into  the 
joint  use  of  the  Rock  Island  depots  and  tracks. 

About  June  1, 1890,  the  St.  Paul  Company 
entered  upon  the  use  and  possession  of  the 
bridge  and  the  tracks  between  the  points 
named  in  its  contract. 

November  26,  1890,  a  change  of  manage- 
ment in  the  Union  Pacific  took  place  and  oppo- 
sition to  the  contracts  developed.  Early  in 
January,  1891,  the  Pacific  Company  forcibly 
prevented  the  use  by  the  Rock  Island  &  St. 
Paul  companies  of  its  tracks  at  Omaba,  which 
they  were  entitled  to  use  under  the  contracts, 
ancl  absolutely  refused  to  perform  the  con- 
tracts. Thereupon  these  suits  were  commenced, 
one  by  the  Rock  Island  Company  against  the 
Pacific  Company  and  the  Republican  Valley 
Company,  and  the  other  by  the  St.  Paul  Com- 
pany against  the  Pacific  Company.  The  Pa- 
cific Company  set  up  by  way  of  defense  that 
the  use  of  this  road  as  claimed  would  deprive 
it  of  the  means  granted  to  it  under  the  act  of 
Congress  to  earn  moneys  with  which  to  main- 
tain its  corporate  existence,  perform  the  duties 
of  a  common  carrier,  and  meet  the  demands  of 
the  government;  that  the  officers  of  the  Pa- 
cific Company  were  not  so  authorized  to  exe- 
cute the  contracts  as  to  make  it  competent 
for  them  to  do  so  and  that  they  were  not  so 
entered  into  as  to  bind  the  company  to  the  per- 
formance thereof;  that  the  contracts  were  un- 
just and  inequitable,  and  were  im providently 
made,  and  ought  not  to  be  sanctioned  and  en- 
forced by  a  court  of  equity;  that  the  govern- 
ment directors  of  the  Pacific  Company  did  not 
authorize  or  sanction  the  contracts;  that  the 
contracts  were  uUra  vires,  and  that  that  com- 
pany did  not  have  any  rigut,  power,  or  au- 
thority to  enter  into  them;  and  that  the  con- 
tracts were  not  such  aa  a  court  of  equity  could 
or  should  specifically  enforce. 
578]  *In  the  Rock  Island  case,  the  circuit 
court  decreed  that  the  contract  was  "the  valid 
obligation  of  the  parties  thereto,  and  should  be 
performed  in  good  faith  by  each  of  them;" 
that  it  securea  the  several  rights  embraced 
thereby,  all  of  which  are  specifically  set  forth, 
subject  to  the  following  limitations: 

"1.  That  the  engines,  cars,  and  trains  of  com- 
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plainant  shall  be  moved  on  said  tracks  under 
rules  and  regulations  to  be  agreed  upon  br 
and  between  the  parties,  or  ordained  by  lef- 
erees  selected  and  appointed  in  the  manner 
provided  by  said  contract,  and  securing  equali- 
ty of  right,  privilege,  and  advantage  to  tralna 
of  the  same  class  operated  by  both  parties^ 
and  to  trains  of  a  superior  class  operated  by 
either  a  preference  over  trains  of  an  inferior 
class  operated  by  the  other;  which  rules  and 
regulations  shall  be  executed  and  all  engines, 
cars,  and  trains  moved  under  the  immediate 
direction  of  the  superintendent  or  other  officera 
of  the  defendant,  the  Union  Pacific  Railway 
Company. 

"2.  That  the  Union  Pacific  Railway  Com- 
pany may  admit  any  other  company  or  com- 
panies operating  a  connecting  railway  or  rail- 
ways to  the  joint  possession  and  use  of  the 
railway,  or  any  part  thereof,  at  and  between 
Council  Bluffs  and  South  Omaha,  upon  sub- 
stantially the  same  terms  as  those  granted  to 
the  complainant:  and  apply  the  compensatioD 
which  it  may  receive  from  such  additional 
company  or  companies  to  its  own  use,  with- 
out accounting  for  the  same  or  any  part  tiiereo/ 
to  the  complainant. 

"8.  The  complainant  shall  not  do  any 
business  as  a  common  carrier  of  persona  or 
property  to  or  from  any  stations  on  said 
line  between  said  cities  of  Lincoln  and  Beat* 
rice. 

'*  4.  That  complainant  shall  make  compen- 
sation for  such  possession  and  use  as  provided 
by  said  contract," 

The  decree  then  continued : 

"III.  That  the  defendants,  the  Union  Pa* 
cific  Railway  Company  and  the  Omaha  A 
Republican  Valley  Railway  Company,  are 
commanded  severally  to  specifically  perform, 
keep,  and  observe  the  several  covenanta,  prom* 
ises,  and  agreements  in  said  contract  set  out,  to 
be  by  them  either  jointly  or  severally  observed, 
kept,  or  performed;  and  that  said  *rail-  [570 
way  companies  and  the  officers,  agents,  attor* 
neys.  and  employeea  of  each  are  herebiy 
commanded  and  enjoined  to  wholly  refrain 
from  directly  or  indirectly  interposing  any  ob* 
Steele,  interference,  hindrance,  or  delay  to  the 
performance  of  the  several  promises,  cov* 
enants,  and  agreements  in  said  contract  set  ont^ 
or  to  the  enjoyment  of  any  of  the  righta  or 
privileges  by  said  contract  granted,  concerning 
the  railway  and  railway  property  above  de- 
scribed, by  any  and  all  of  the  partiea  to  iakl 
contract,  or  by  any  of  the  officers,  agents,  al* 
tor  neys.  or  employees  of  said  parties,  or  any  of 
them;  and  especially  from  in  any  manner  ob- 
structing or  interfering  with  said  complainant 
in  restoring  and  maintaining  the  connectione 
which  have  heretofore  been  constructed,  or  in 
constructing  and  maintaining  at  such  point  or 
points  as  may  be  determined  under  the  con* 
tract,  additional  necessary  connections  between 
the  railways  of  the  Chicago,  Kansas,  &  Ne- 
braska Railway  Company  and  the  Omaha  A 
Republican  Valley  Railway  Company  at  Bea- 
trice, and  between  the  railway  of  complain- 
ant and  that. of  the  Omaha  &  Republican  Yal* 
lev  Railway  Company  at  Lincoln,  in  the  alate 
of  Nebraslfa,  and  between  the  railway  of  ooi»> 
plainant  and  the  railway  of  said  Union  Pad- 
no  Railway  Company,  at  South  Omaha  and 
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OotthA,  in  the  state  of  Nebraska,  and  the  city 
of  Coancfl  Bluffs,  in  the  state  of  Iowa;  and 
from  doing  any  act  or  thing,  or  permitting  the 
doiDg  of  any  act  or  thing,  if  it  shall  have 
power  to  prevent  the  same,  whereby  said  com- 
pltinant  may  be  prevented  from  enjoying  any 
ud  all  of  the  oenafits  and  advantages  secured 
to  it  by  said  contract,  or  doing  any  act  or 
thing  which  the  complainant  by  the  terms  of 
said  contract  is  authorized  to  do;  from  inter- 
ferfng  with  the  use  of,  and  from  removing, 
Injaring,  or  destroying  buildings  or  other 
structures  erected  by  the  complainant  upon 
tbe  grounds  of  the  defendant,  the  Omaha  & 
Republican  Valley  Railway  Company,  in  tbe 
citjof  Lincoln,  in  the  state  of  Nebraska,  with- 
out the  consent  of  said  complainant. 

"  IV.  That  each  and  every  party  hereto  is 
commande<I  to  refrain  from  interposing  any 
obstacle  or  hindrance  to  the  establishment  or  al- 
teration or  amendment  in  tbe  manner  provided 
580]  *by  said  contract,  of  time  cards,  rules, 
and  regulations  governing  the  operations  of 
engiDC'S,  cars,  and  trains  over  said  railways  and 
every  part  thereof;  or  to  the  execution  and  en- 
forcement of  such  time  cards,  rules,  and  regu- 
lations w  hen  so  establ ished , al >  ered , or  amended , 
otherwise  than  by  apt  proceedings  in  a  court 
having  competent  jurisdiction. 

'*V.  That  nothing  in  this  decree  contained 
shall  operate  to  estop  any  party  hereto  from 
recovering  against  another  party  or  parties  by 
appropriate  proceedings  in  law  or  equity,  the 
compensation  to  which  it  is  now  or  may  be 
hereafter  entitled,  for  the  use  of  any  of  the 
railway  and  appurtenant  property  between  and 
at  Council  Bluffs  and  South  Omaha,  between 
and  at  South  Omaha  and  Lincoln,  between  and 
at  Lincoln  and  Beatrice,  and  between  McPher- 
•OD  and  South  Hutchinson,  or  from  recovering 
lo  such  proceedings  damages  which  it  has  sus- 
tained, or  may  sustain,  because  of  any  breach 
cr  Tlolation  of  said  contract. 

"  YI.  That  while  this  decree  is  final  in  deter- 
nining  the  rights  of  the  parties  under  said  con- 
tnct.  tbe  court  reserves  the  power  to  make 
idditional  orders  from  time  to  time,  as  may  be 
aeoessaiT  to  enforce  such  rights." 

The  dfecree  in  favor  of  the  St.  Paul  Com- 
pany was  to  the  same  effect,  mutatis  mutan- 
««. 

Messrs.  John  F.  Dillon*  John  M. 
Thurston*  and  Barry  Hubbard  for  appel- 
lants. 

Mutrs,  J.  M.  Woolworth*  M.  A.  Low, 
and  K.  Mather  for  the  Chicago,  Rock  Island, 
^  Pacific  Railway  Company,  appellee. 

Messrs.  George  R,  Peck  and  Burton 
Sanson  for  tbe  Chicago,  Milwaukee,  &  St. 
Pnul  Railway  Company,  appellee. 

Mr.  Chief  Justice  FoUer  delivered  tbe 
opfailon  of  tbe  court: 

Tbe  questions  to  be  considered  are  whether 
thoie  contracts  were  within  the  corporate  pow- 
ftSl]er8of  the  parties,  were  duly  'authorized  as 
respects  tbe  Union  Pacific  Railway  Company, 
were  such  contracts  as  a  court  ot  equity  can 
•pecifically  enforce,  and  were  properly  en- 
foroed  00  the  merits. 

It  will  be  moat  oooTenient  to  consider  the 
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appeal  in  the  case  of  the  Rock  Island  Com- 
pany. If  the  decree  in  favor  of  thnt  company 
is  affirmed,  a  like  result  must  follow  on  the 
appeal  in  the  case  of  tbe  St.  Paul  Company. 
And  we  may  remark  in  the  outset  that  the 
main  contention  of  the  Pacific  Company  con> 
cerns  the  tracks  between  Council  Bluiis  and 
*  South  Omaha,  including  the  bridge. 

1.  Rhilroad  corporations  possess  the  powers 
which  are  expressly  conferred  by  their  char- 
ters, together  with  such  powers  as  are  fairly 
incidental  thereto ;  and  they  cannot,  except 
with  the  consent  of  the  state,  disable  them- 
selves from  the  discharge  of  the  functions, 
duties,  and  obligations  which  they  have  as- 
sumed. Can  it  be  held  that  the  contract  with 
the  Rock  Island  Company,  judged  by  its  terms, 
construed  in  the  light  of  matters  of  common 
knowledge  of  the  evidence  and  of  applicable 
legislation,  was  made  in  the  assumption  of 
powers  not  granted,  or  amounted  to  the  sur- 
render of  powers  that  were? 

The  general  rule  is  that  a  contract  by  which 
a  railroad  company  renders  itself  incapable  of 
performing  its  duties  to  the  public  or  attempta 
to  absolve  itself  from  those  obligations  without 
tbe  consent  of  the  state,  or  a  contract  made  by 
a  corporation  beyond  the  scope  of  its  powers, 
express  or  implied,  on  a  proper  construction  of 
its  charter,  cannot  be  enforced  or  rendered 
enforceable  by  tbe  application  of  the  doctrine 
of  estoppel.  Thomas  v.  West  Jersey  R,  Co, 
101  U.  8.  71  [25:  950]:  Central  Transp,  Co.  v. 
I^Uman's  Palace  Car  Co.  189  U.  S.  24  [85: 
551. 

But  where  the  subject  matter  of  the  contract 
is  not  foreign  to  the  purposes  for  which  the 
corporation  is  created,  a  contract  embraciqg 
"whatever  may  fairly  be  regarded  as  inci- 
dental to,  or  consequential  upon,  those  things 
which  the  legislature  has  authorized,  ought 
not,  unless  expressly  prohibited,  to  be  held  by 
judicial  construction  to  be  ultra  vires.**  Jack- 
sontiUe,  M.  F.  R.  &  Nav.  Co.  v.  Hooper,  160  U. 
8.  614.  525  [40: 516, 5281;  Any  *Gen.  v.  [582 
Oreat  Eastern  R.  O?.  L.  R  6  App.  Cas.  473, 
478;  Brown  v.  Winnisimmet  Co.  11  Allen,  826, 
834. 

Taking  up  the  contract  with  the  Rock  Island 
Company,  what  is  the  nature  of  the  under- 
taking of  the  Pacific  Company?  In  several 
places  in  this  instrument  it  is  called  a  "  lease" 
and  the  parties  are  called  "lessor"  and  "les- 
see;" while,  on  the  other  hand,  in  the  record 
of  the  proceedings  of  the  executive  committee 
of  the  Pacific  Company  and  of  its  stockholders, 
it  is  called  an  agreement  "granting  trackage 
rights"  between  Council  Bluffs  and  South 
Omaha.  But  what  it  was  styled  by  the  parties 
does  not  determine  its  character  or  their  legal 
relations,  and  in  its  interpretation  the  rule  ap- 
plies that  "the  court  is  not  only  at  liberty  but 
required  to  examine  the  entire  contract,  and 
may  also  consider  tbe  relations  of  the  parties, 
their  connection  with  the  subject-matter  of  the 
contract,  and  the  circumstances  under  which 
it  was  signed."  Chicago,  R.  L  dk  P.  R.  Co.  v. 
DentPer  d  R.  G.  R  Co.  143  U.  8.  596,  609  [86: 
277.  281]. 

In  Thomas  v.  West  Jersey  R  Co.  101  U.  a 
71,  79  [26:  950.  951],  Mr.  Justice  Miller  stated 
the  real  question  to  be  *  'whether  the  railroad 
company  exceeded  its  powers  in  making  the 
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contrtct,  by  whatever  name  it  may  be  called, 
•o  that  it  is  void." 

And  Mr.  Justice  Brewer,  in  his  opinion  on 
circuit,  observed:  ''Neither  the  form  of  ex- 
pression on  the  one  hand,  nor  the  name  on  the 
other,  is  conclusive.  We  must  see  what  rights 
and  privileges  were  in  fact  granted,  what  bur- 
dens and  obligations  assamed." 

The  contract  provided  that  the  Pacific  Com- 
pany hereby  *Mets  the  Rock  Island  Company 
into  the  full,  equal,  and  joint  possession  and 
use  of  its  main  and  passing  tracks."  The  pos- 
session here  spoken  of  was  such  possession  as 
the  Rock  Island  Company  would  have  when 
its  engines,  cars,  and  trains  were  running  over 
Che  tracks.  The  company  had  no  possession 
before  its  trains  came  on  the  tracks  or  after 
<bey  had  run  off  of  them,  and  while  its  trains 
were  on  the  tracks  its  possession  was  only  of 
the  particular  part  occupied  temporarily  while 
running  over  them.  Moreover,  all  trains  were 
to  be  moved  under  the  direction  of  an  officer  of 
588]the  Pacific  Company.  *Tbe  Rock  Island 
trains  coming  upon  a  Pacific  track  in) mediately 
passed  from  the  control  of  the  Rock  Island 
Company  into  that  of  the  Pacific,  and  its 
officials  were  subjected  to  the  orders  of  the 
Pacific's  officers.  And  throughout  the  whole 
contract  there  docs  not  appear  to  l)e  a  single 

S revision  which  looks  to  any  actual  possession 
y  the  Rock  Island  of  any  of  the  Pacific  prop- 
erty beyond  that  which  was  involved  in  its 
trains  being  run  over  the  tracks  under  the 
direction  of  the  other  company.  The  contract 
in  this  regard  was  merely  an  agreement  for 
trackage  rights,  for  running  arrangements,  a 
"terminal  contract"  with  compensation  on  a 
''mileage  or  wheelage  l)asis,"  rather  than  a 
IJase. 

The  Pacific  Company  in  its  answer  said  that 
it  had  offered  and  now  offered  "to  accept  and 
transport  all  the  cars  and  trains  of  the  com- 
plainant, freight  and  passenger,  to  and  from 
all  points  on  the  line  of  the  said  defendant 
described  in  said  supposed  contract,  and  there- 
by enable  the  complainant  to  maintain  its 
business  at  Omaha  and  South  Omaha,  and  to 
carry  on  exactly  the  same  business  that  it 
could  have  carried  on  by  the  operation  of  its 
own  trains,  by  its  own  engines  and  by  its  own 
employees,  as  provided  for  in  said  supposed 
contract;  and  it  says  that  it  has  offered,  in  the 
utmost  good  faith,  to  perform  this  service 
Immediately  and  at  all  times,  for  the  said  com- 
plainant, at  a  reasonable  compensation,  to  be 
fixed  in  any  fair,  usual,  and  ordinary  manner." 
It  thus  appears  that  the  Pacific  Company  could 
do  what  it  bad  contracted  to  do,  and  that  the 
contention  resolves  itself  into  the  proposition 
that  there  is  a  fundamental  legal  difference 
between  authorizing  the  Rock  Island  to  haul 
its  trains  with  its  own  engines,  and  agreeing  to 
haul  them  with  the  Pacific  Company's  engines, 
though  in  either  event  they  were  lb  be  moved 
tinder  the  train  dispatchers  of  the  Pacific  Com- 
pany—a difference  we  find  ourselves  unable  to 
admit. 

In  Chicago,  R  I,  A  P.  R.  Co.  t.  Denver  d  R. 
G.  R,  Co,  U8  U.  8.  596,  618  [86: 277,  284],  the 
Rio  Qrande  Company  had  granted  to  the  Rock 
Island  Company  the  use  of  its  terminal  facili- 
ties at  Denver,  and  it  insisted  that  it  could 
more  conveniently  handle  the  Rock  Island 


trains  with  its  own  *enrines  and  crews  [584 
than  with  those  of  the  Rock  Island.  But  tbii 
court,  speaking  through  Mr.  Justice  Brown, 
said:  **It  is  obviously  necessary  to  the  harmo- 
nious working  of  the  two  systems  that  the  gen- 
eral control  and  management  of  the  ^ard  should 
remain  with  the  defendant;  but  it  is  not  easy 
to  see  why  that  control  may  not  be  as  well  ex- 
ercised over  two  switching  crews  belonging  to 
two  different  companies  as  over  two  crews  bo* 
longing  to  the  same  company.  ...  It 
occurs  to  us  that  it  would  cause  f  ullv  as  mnoh 
inconvenience  to  transfer  the  control  of  trains 
from  the  employees  of  one  com^Htny  to  thoae 
of  another,  as  such  trains  entered  or  left  the  ter- 
minal yard,  as  it  would  to  permit  the  switch- 
ing of  such  trains  within  the  yard  by  the 
hands  that  brought  them  in  or  were  to  take 
them  out.  It  appears  that  yards  are  jointly 
operated  in  this  manner  in  such  large  railway 
centers  as  Kansas  City,  Toledo,  and  Chicago 
without  serious  difficulty.  We  think  the  same 
rale  should  also  be  applied  to  thoae  employed 
in  handling  the  freight.  With  reference  to 
this,  the  decree  of  the  court  below  provided 
that  the  plaintiff  bad  a  right  at  its  option  to 
employ  its  separate  switching  crews  and  ope- 
rate its  own  switching  engines  in  the  yards  of 
the  defendant  company  under  the  sole  and  ab- 
solute supervision,  direction,  and  control,  how- 
ever, of  the  yardmaster  or  other  properly  con* 
stituted  officer  or  agent  of  the  defendant,  and 
subiect  to  the  orders  and  instructions  of  such 
yardmaster,  etc.,  and  in  this  there  was  no 
error." 

Such  being  the  nature  of  the  contract,  a  con- 
tract frequently  made  between  railroad  com- 
panies, upon  what  reasonable  ground  should 
it  be  held  invalid  as  an  unlawful  assumption 
of  power? 

The  evidence  shows  that  between  the  bridse 
and  South  Omaha  some  of  the  most  thicl^y 
populated  and  densely  settled  portions  of  the 
city  of  Omaha  are  situated;  that  five  railroads 
engaged  in  transcontinental  traffic  do  their 
terminal  business  there,  taking  up  and  aettinr 
down  passengers,  collecting,  unloading,  ana 
delivering  freight;  that  a  large  part  of  the  terri- 
tory is  filled  with  the  tracks  of  the  Union  Pa- 
citic  and  Burlington  companies,  and  that  there 
is  scant  room,  if^any,  for  another  com-[585 
pany  with  the  many  tracks  required  for  termi- 
nal business;  that  the  whole  territorv  is  verr 
valuable,  densely  populated,  and  filled  with 
tracks;  and  that  at  South  Omaha  are  stock- 
yards and  packing  industries  of  great  extent. 
furnishing  the  companies  a  vast  volume  of 
freight  and  compelling  the  building  of  many 
tracks.  If  it  were  true  that  railroad  compa- 
nies could  not,  ordinarily,  without  the  aid  of  a 
statute,  grant  running  facilities  over  their 
tracks  even  when  such  an  arrangement  would 
not  interfere  with  their  business,  the  applica- 
tion of  so  rigorous  a  rule  to  defeat  a  contract 
as  between  the  parties,  in  respect  of  tracks  in 
the  congested  parts  of  large  cities,  where  the 
entire  gse  of  them  is  not  required  bv  their 
owners,  does  not  seem  reasonable.  It  is  well 
said  by  SanlK)m,  J.,  speaking  for  the  circolk 
court  of  appeals:  "Courts  cannot  be  blind  to 
the  fact  that  every  railroad  company  cannot 
have  entrance  to  our  great  cities  over  tracks  of 
its  own,  or  to  the  fact  that  railroad  companlei 
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do,  and  every  public  iotercst  requires  that  tbey 
•bould,  make  proper  contracts  for  termiDal 
lacihtiea  over  the  roads  of  each  other." 

We  think  that  it  would  be  carry  iof^  the  doc- 
trine of  uUra  tires  much  too  far  to  deny  abso- 
lutely the  competency  of  a  railroad  company, 
beins  a  public  hifrhway,  whose  use  is  common 
to  all  citizens,  to  contract  to  give  another  run- 
Ding  rights  over  its  tracks  without  express 
statutory  authoritv;  and  that  under  proper 
circumstances  such  a  contract  may  well  be 
held  within  its  implied  powers. 

In  Lake  Superior  db  M.  R,  Co.  v.  United 
States,  93  U.  8.  442  [23: 9G5J.  Mr.  Justice  Brad- 
ley adverts  to  and  comments  on  the  fact  that 
Id  England  and  in  this  country  railroads  when 
first  constructed  were  by  the  legislatures  and 
the  people  regarded  and  treated  as  public  high- 
ways for  the  use  of  all  who  had  occasion  to 
run  their  vehicles  thereon:  and  this  is  certainly 
•o  far  true,  in  modern  acceptation,  that,  being 
for  the  common  use  of  the  public,  their  owners 
are  ordinarily  competent  to  make  contracts 
which  will  subserve  such  use. 

But  the  determination  of  the  existence  of  the 
power  to  grant  running  rights  in  this  instance 
o80]  does  not  rest  on  tliese  ^considerations 
alone.  For  the  provisions  of  the  Pacific  Rail- 
road acts  relating  to  the  bridge  over  the  Missouri 
river,  its  construction  and  operation  imposed  on 
the  Pacific  Company  the  duty  of  permitting  the 
Rock  Island  Company  to  run  its  engines,  cars, 
and  trains  over  the  bridge  and  the  tracks  be- 
tween Council  Bluffs  and  Omaha,  and  we  think 
that  South  Omaha  was  included. 

The  original  charter  of  1862  required  the 
construction  of  the  Pacific  road  from  the  east 
bank  of  the  river,  and  so  impliedly  authorized 
the  company  to  biidge  it,  and  the  amendatory 
let  of  1864  expressly  gave  the  corporation  au- 
thority **to  construct  bridges  over  said  Mis- 
souri river."  The  bridge  contemplated  was 
for  the  company's  use  as  a  part  of  its  road,  and 
BO  proviMon  was  made  for  other  roads  or 
other  business,  nor  were  any  special  means 
provided  for  the  construction  of  the  bridge. 

Iq  1871  several  roads  had  been  built  from  the 
cut  to  Council  Bluffs,  and  others  were  biiild- 
hz  and  roads  were  in  process  of  construction 
ill  l^ebraska  with  Omaha  as  their  termini. 

The  Omaha  Bridge  act  (16  Stat,  at  L.  430) 
Was  then  passed,   by  which,   "for  the  more 
perfect  connection  of  any  railroads  that  are  or 
aball  be  constructed  to  the  Missouri  river,  at  or 
Hear  Council  BluiTs,   Iowa,  and   Omaha,  Ne- 
braska/'   the  company  was  authorized  to  issue 
bonds  not  exceeding  two  and  one  half  million 
tiollars,  and  to  "secure  the  same  by  mortgage 
t>D  the  bridge   and  approaches  and  appurte- 
xiancea.  as  it  may  deem  needful  to  construct  and 
maintain  its  bridge  over  said  river,   and  the 
tracks  and  depots  required  to  perfect  the  same, 
aa  now  authorized  by  law  of  Congress."    The 
bridge  was  "to  be  so  constructed  as  to  provide 
for  ordinary  vehicles  and  travel;"  and  the  com- 
pany was  authorized  "to  levy  and  collect  tolls 
for  the  use  of  the  same."    The  act  further  pro- 
vided *'for  the  use  and  protection  of  said  bridge 
and  property,  the  Union  Pacific  Railway  Com- 
pany   shall    be   empowered,    governed,    and 
nmited  by  the  provisions  of  the  act  entitled  'An 
Act  to  Authorize  the  Construction  of  Certain 


approved  July  twenty-five,  eighteen  hundred 
and  sixty-six,  so  far  as  the  same  *i8  ap-  [587 
plicable  thereto."  The  act  of  18G6  thus  refer* 
red  to  (14  Stat,  at  L.  244)  is  entitled  "An  Act 
to  Authorize  the  Construction  of  Certain 
Bridges  and  to  Establish  Them  as  Post  Roads." 
It  authorized  the  construction  of  nine  different 
bridges,  eight  across  the  Mississippi  river 
and  one  across  the  Missouri  river.  The  first 
bridge  provided  for  was  to  be  constructed  at 
Quincv,  Illinois,  and  by  the  1st  section  it  was 
made  lawful  for  any  person  or  persons,  com- 
pany  or  corporation,  having  authority  from 
the  states  of  Illinois  and  Missouri  for  that  pur- 
pose, "to  build  a  bridge  across  the  Mississippi 
river  at  Quincy,  Illinois,  and  to  lay  on  and  over 
said  bridge  railway  tracks,  for  the  more  perfect 
connection  with  any  railroads  that  are  or  shall 
be  constructed  to  the  said  river  at  or  opposite 
said  point,  and  that  when  constructed  the  trains 
of  all  roads  terminating  at  said  river,  at  or 
opposite  said  point,  shall  be  allowed  to  cross 
said  bridge  for  reasonable  compensation,  to  be 
made  to  the  owners  of  said  bridge  .under  the 
limitations  and  conditions  hereinafter  pro- 
vided." 

The  common  object  of  both  these  acts  plainly 
was  the  more  perfect  connection  of  roads  run- 
nine  to  the  bridges  on  either  side  of  the  river. 
And  this  is  in  harmony  with  numerous  acta 
of  Congress  referred  to  in  the  opinion  of  the 
circuit  court  of  appeals  (15  Stat,  at  L.  37;  16 
Stat,  at  L.  121, 173,  185,  473,  590);  and  many 
others,  all  of  them  indicating  a  settled  policy 
that  all  structures  of  this  character  should 
allow  connect ing  roads  to  cross  them  with 
their  cars,  trains,  and  engines.  It  is  said  that 
the  reference  to  the  act  of  1866  should  be  con- 
fined to  its  2d  and  3d  sections;  but  as  the 
niat'ers  provided  for  in  those  sections  were 
fully  otherwise  covered  in  the  Pacific  railroad 
acts,  that  does  not  commend  itself  to  us  as  a 
reasonable  construction.  But  it  is  argued  that 
«ven  if  the  Pacific  Company  were  authorized 
to  grant  to  the  Rock  Island  Company  the 
right  to  run  its  trains  with  its  engines  over  the 
bridge,  it  was  not  empowered  to  grant  the  same 
rights  over  the  tracks.  The  evidence  shows 
*that  the  tracks  east  of  the  bridge  were  [588 
upon  the  approach  to  the  structure  proper, 
and  it  appears  from  the  maps  that  the  depot 
at  the  west  end  of  the  bridge  was  more  than 
half  a  mile  distant  The  act  of  1871  provided 
that  for  the  more  perfect  connection  of  theroads 
east  of  the  river  with  those  west  of  it  the  com- 
pany might  issue  bonds  and  secure  the  same 
by  mortgage  "on  the  bridge  and  approaches 
and  appurtenances."  and  it  would  seem  to  be 
clear  that  the  approaches  on  the  west  side,  as 
well  as  on  the  east,  must  be  regarded  as  part 
of  the  structure.  Moreover,  the  act  refers  to 
"  the  tracks  and  depots  required  to  perfect  the 
same."  A  railroad  bridge  can  be  of  no 
use  to  the  public  unless  united  with  neces- 
sary appurtenances,  such  as  approaches, 
tracks,  depots,  and  other  facilities  for  the 
public  accommodation.  And  we  consider 
Council  Bluffs,  Omaha,  and  South  Omaha, 
under  the  facts,  as  necessarily  embraced  In 
the  intention  of  Congress.  It  is  true  that  it 
appears  that  from  the  depot  to  the  point  in 
South  Omaha  where  the  tracks  of  the  corn- 
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scheme  of  Congress  was  to  accomplish  the 
more  perfect  connection  *'at  or  near  Council 
Bluffs,  Iowa,  and  Omaha,  Nebraska,"  and  we 
think  this  distance  rertsonably  within  the  terms 
of  the  act  of  1871,  liberally  construed,  as  the 
act  should  be. 

The  legislation  of  1863  and  1864  in  respect 
of  the  Union  Pacific  Railway  Company  was 
under  consideration  in  Union  P.  R.  Co.  v.  IlaU, 
91  U.  S.  343.  345  [23:428,429].  and  it  was  said 
by  Mr.  Justice  Strong:  "The  scheme  of  the 
act  of  Congress,  then,  is  very  apparent.  It 
was  to  secure  the  conn(>ction  of  the  main  line 
by  at  least  three  branches,  with  the  Missouri 
and  Iowa  railroads,  and  with  a  railroad  run- 
ning eastward ly  from  Sioux  City  in  Iowa, 
either  through  that  state  or  through  Minnesota. 
An  observance  of  this  scheme,  we. think,  will 
aid  in  considering  the  inquiry  at  what  place 
thb  act  of  Congress,  and  the  orders  of  the 
President  made  in  pursuance  thereof,  estab- 
lished the  eastern  terminus  of  the  Iowa  branch. 
From  it  may  reasonably  be  inferred  that  the 
purpose  of  Congress  was  to  provide  for  con- 
nections of  the  branches  of  the  main  line  of 
the  Union  Pacific  road  with  railroads  running 
through  the  states  on  the  east  of  the  territoty. 
589]  and  to  provide  for  those  ^connections 
within  those  states  at  points  at  or  near  their 
western  boundaries." 

On  June  15,  1866,  an  act  was  approved  (14 
Stat  at  L.  66)  **to  facilitate  commercial, 
postal,  and  military  communication  among 
the  several  states,"  carried  forward  as  U.  S. 
Rev.  Slat.  §5258,  which  provided  that  "every 
railroad  company  in  the  United  States,  whose 
road  is  operated  by  steam,  its  successors  and 
assigns,  be,  and  is  herebv,  authorized  to  carry 
upon  and  over  its  road,  boats,  bridges,  and 
ferries  all  passengers,  troops,  government 
supplies,  malls,  freights,  and  property  on  their 
way  from  any  state  to  another  state,  and  to 
receive  compensation  therefor,  and  to  connect 
with  roads  of  other  states  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same 
to  the  place  of  destination." 

It  is  impossible  for  us  to  ignore  the-  great 
public  policy  in  favor  of  continuous  lines  thus 
declared  by  Congress,  and  that  it  is  in  effect- 
uation of  that  policy  that  such  business  ar- 
rangements as  will  make  such  connections 
effective  are  made. 

We  are  of  the  opinion  that  it  was  within  the 
powers  of  the  Pacific  Company  to  enter  Into 
contracts  for  running  arrangements,  including 
the  use  of  its  tracks,  and  the  connections  and 
accommodations  provided  for,  and  we  cannot 
perceive  that  this  particular  contract  was  open 
to  the  objection  that  it  disabled  the  Pacific 
Company  from  discharging  its  duties  to  the 
public.  By  the  contract  the  Pacific  Compatiy 
{Parted  with  no  franchise,  and  was  not  excluded 
from  any  part  of  its  property  or  the  full  enjoy- 
ment of  it.  What  it  agreed  to  do  was  to  let 
the  Rock  Island  into  such  use  of  the  bridge 
and  tracks  as  it  did  not  need  for  its  own  pur- 
poses. This  did  not  alien  any  property  or 
rieht  necessary  to  the  discharge  of  its  public 
obligations  and  duties,  but  simply  widened 
the  extent  of  the  use  of  its  property  for  the 
same  purposes  for  which  that  property  was  ac- 
quired, to  its  own  profit  bo  far  as  that  use  was 
coacened,  mod  in  the  furtherance  of  the  de- 
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mands  of  a  wise  public  policy.  If,  b^  so  doing, 
it  may  have  assisted  a  competitor,  it  does  not. 
lie  in  its  mouth  to  urge  that  as  rendering  ita 
contract  illegal  as  opposed  to  public  policy. 
Ability  to  perform  its  own  immediate  duties 
to  the  public  is  the  limitation  on  itn  jun 
*dii*ponendi,  we  are  considering,  and  that  [590 
limitation  had  no  application  to  such  a  use  as 
that  in  question. 

The  leading  cases  of  TJwman  v.  Went  Jertie^ 
R.  Co.  101  U.  S.  71  [25:9501;  Pennni^lvunia  R. 
Co.  V.  St.Louis.A.  d  T.  II.  R.  Co.  118  U.  S.  200 
[30:83];  Oregon  R.  &  iV'/ir.  Co.  v.  Oreqonwa 
R.  Co.  130  U.  S.  1  [32:S87];  Central  Tran$p. 
Co.  V.  Pullman  Pdaee  Car  Co.  189  U.  8.  24 
35:55];  St.  Louis.  V.  dT.  U.  R.  Co.  v.  Terr^ 
llavU  d  I.  R  Co.  145  U.  S.  393  [36:  7481; 
United  states  v.  Union  P.  R.  Co.  160  U.  S.  1 
[40:  319],  arose  upon  instruments  which 
dispossessed  the  corporations  of  all  of  their 
property  and  of  all  capacity  to  perform  their 
public  duties.     But  we  have  no  such  case  here. 

The  argument  is  pressed  that  the  Pacific 
Company  might  become  disabled  by  reason 
of  the  increase  of  business  in  the  future,  but 
the  defendant  asserts  in  its  answer  that  it  is  able 
to  carry  on  the  business  of  hauling  complain- 
ant's cars  "immediately  and  at  all  times,"  if  it 
may  do  so  with  its  own  engines  and  on  its  own 
terms,  and  be  permitted  in  the  meantime'to 
repudiate  this  contract.  The  proof  wholly 
fails  to  establish  that  the  con  tract  involves  any 
present  inability  or  any  exiting  ground  for 
apprehension  in  that  regard,  and  shows  that 
the  bridge  and  tracks  of  the  Pacilic  Company 
are  fully  adequate  to  meet  much  larger  de- 
mands than  are  now,  or  within  any  reasonable 
time  can  be  expected  to  be,  made  upon  then 
under  the  contract.  The  country,  as  was  said 
below,  will  grow  in  population  and  business, 
and  the  business  of  this  particular  corporation 
will  increase,  but  with  the  incrensed  volume 
of  business  come  increased  facilities  for  its 
transaction.  Moreover,  increase  in  the  same 
ratio  for  the  future  as  in  the  past  is  not  to  be 
expected,  for  new  roads  are  constantly  being 
built  and  other  channels  of  transportation  open- 
ed; and  it  cannot  be  conclusively  assumed  that 
the  common  means  of  tran<:portAtion  twenty 
years  hence  may  not  be  quite  different  from 
what  they  are  at  present.  It  will  not  do  to 
hold  this  contract  void  and  allow  defendant 
to  escape  from  the  obligations  it  assumed  on 
the  mere  suggestion  that  at  some  time  in  the 
remote  future  there  is  a  possibility  that  the 
suggested  contingency  might  arise.  Should 
it  bnppen,  however,  the  courts  are  competent 
*to  relieve  from  the  consequences  of  so  [50 1 
radical  a  change  of  condition. 

Objection  is  made  that  by  reason  of  the  pro- 
vision for  referees  in  case  of  difference  be- 
tween the  two  companies  as  to  the  operation 
of  trains,  the  full  control  of  the  Pacific  Com- 

fany  of  its  road  and  franchises  is  taken  away. 
f  that  stipulation  were  stricken  out.  the  right 
of  the  Rock  Island  Company  to  use  thetrackp, 
subject  to  the  reasonable  niansgement  of  tbe- 
Pacific  Company's  officers,  woufd  still  remain, 
and  the  contract  itself  contained  a  provision 
contemplating  the  possible  invalidity  of  some 
one  of  the  stipulations  not  of  the  essence  of 
the  contract.    There  does  not  appear  to  bave^ 
bsen  any  specific  contention  in  the  clrcntt 
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court  or  in  the  court  of  Appeals  that  that  par- 
ticular clause  was  invatid;  and,  if  it  were,  the 
power  reserved  in  the  decree  was  sufficient  to 
permit  an  application  to  the  court  for  its  mod- 
racatloD  and  the  substitution  of  the  judgment 
of  the  court.  We  caonothold  that  if  the  par- 
ticular clause  were  objectionable  the  contract 
would  be  invalidated  as  a  whole,  and  it  is  too 
late  to  ask  a  reversal  on  the  ground  that  the 
clause  itself  is  not  enforceable. 

We  do  not  feel  called  upon  to  enter  at  length 
upon  other  objections  urged  by  appellants' 
counsel.  One  of  them  was  that  the  Rock  Is- 
land and  St.  Paul  companies  derived  no  power 
from  the  laws  of  Nebraska  to  enter  into  the 
alleged  contract  because  they  had  not  com- 

glied  with  the  statutes  of  the  state  in  that  be- 
alf.  After  the  testimony  was  closed,  and  as 
the  final  hearing  commenced,  defendants 
moved  the  court  to  permit  the  introduction  of 
the  evidence  upon  which  this  contention  is 
based .  This  was  obiected  to  by  complainants, 
the  objection  sustained  and  defendants  ex- 
cepted. We  concur  in  the  view  of  the  circuit 
court  of  appeals,  which  held  that  there  was  no 
abuse  of  dfscretion  in  the  court  below  in  deny- 
ing the  motion,  and  did  not  consider  the  re- 
iected  evidence  or  the  argument  based  upon 
It  The  Rock  Island  Company  built  its  road 
from  South  Omaha  to  Lincoln  as  vested  with 
the  corporate  power  to  do  so,  and  it  contracted 
is  in  the  possession  of  the  power  as  a  corpora- 
592]  tion  existing  in  *and  under  the  laws  of 
Nebraska.  The  state  appears  to  have  been  con- 
tent, and  the  contract,  not  being  necessarily 
beyond  the  scope  of  the  powers  of  the  corpo- 
ration, must,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  valid. 

Nor  can  the  contract  be  held  invalid  because 
within  its  prescribed  duration  the  charter  of 
the  Rock  Island  Companv  expired  by  its  terms. 
The  contract  was  carefully  drawn  in  view  of 
such  expiration  of  the  several  corporate  exis- 
tences of  the  parties  to  it,  who  bouncl  them- 
selves to  take  such  steps  as  might  be  necessary 
to  continue  the  contract  in  force.  And,  as 
observed  by  the  court  of  appeals,  the  contin- 
gency that  the  Rock  Island  Company  **will 
cease  to  exist  and  leave  neither  assigns  nor 
successors  is  far  too  remote  to  have  any  in- 
fluence upon  the  validity  of  this  contract.** 
10  U.  S.  App.  192. 

It  is  also  said  that  the  contract  was  void  so 
far  as  the  Republican  Valley  Railroad  Com- 
pany was  concerned,  l>ecause  without  consid- 
eration, inasmuch  an  the  Rock  Island  Com- 
pany was  to  pay  the  Pacific  Company  for  the 
possession  and  use  of  the  railway  and  appur- 
tenant property  between  Lincoln  and  Beatrice 
to  the  Pacific  Company,  and  so  the  Valley 
Company,  as  an  independent  corporation,  re- 
ceived no  compensation;  but  the  stockholders 
of  the  Valley  Company  entered  into  the  cove- 
nants in  question,  and  as  each  of  its  incorpo- 
rators was  an  officer  or  employee  of  the  Union 
Pacific  Company,  its  road  was  built  with  the 
funds  of  that  company*,  every  share  of  its 
stock  ever  issued  was  taken,  held,  or  voted  by 
some  officer  or  employee  of  that  company  in 
trust  for  it;  the  officers  of  the  two  companies 
bad  alwavs  been  the  same,  and  in  their  opera- 
tion no  distinction  had  ever  been  made  be- 
tween the  two  roads;  and  their  earnings  bad 
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gone  into  and  their  expenditures  been  paid 
from  a  common  treasury.  We  think  there  is 
no  merit  in  the  objection  that  for  the  reason 
^iven  the  Valley  company  was  not  bound  by 
Its  covenants. 

But  it  is  earnestly  contended  that  the  Pac- 
ific Company  had  no  power  under  its  charier 
as  a  Federal  corporation  to  operate  any  other 
line  of  road  than  those  lines  which  it  was  spe- 
cifically authorized  by  Congress  to  construct, 
and  that  it  was  prohibited  under  the  Constitu- 
tion and  laws  of  Nebraska  from  *doing  [593 
so.  and  therefore  that  it  could  not  obligate  it- 
self to  use,  and  to  pay  to  the  Rock  Island 
Company  compensation  for  the  use  of,  the 
road  between  South  Omaha  and  Lincoln. 

It  does  not  appear  that  this  point  was  called 
to  the  attention  of  the  circuit  court  or  decided 
by  it,  nor  in  the  errors  assigned  to  the  decree 
of  the  circuit  court  in  the  circuit  court  of  ap- 
peals was  there  any  error  attributed  to  Uie  de- 
cree in  this  particular;  nor  did  that  court  past 
upon  any  such  question.  It  is  indeed  admitted 
that  the  point  is  raised  for  the  first  time  in  this 
court.  We  have  to  determine  on  this  appeal 
whether  in  our  judgment  the  circuit  court  of 
appeals  did  or  did  not  err,  and  affirm  or  re- 
verse accordingly.  It  is  true  that  our  decision 
necessarily  reviews  the  decree  of  the  circuit 
court  in  reviewing  the  action  of  the  court  of 
appeals  upon  it,  and,  under  the  statute,  our 
mandate  goes  to  the  circuit  court  directly,  but 
it  is,  notwithstanding,  the  judgment  of  the 
circuit  court  of  appeals  that  we  are  called  on 
primarily  to  revise.  It  will  be  seen  then  that 
the  judgments  of  the  courts  of  appeals  should 
not  ordinarily  be  re  examined  on  the  sugges- 
tion of  error  in  that  court  in  that  it  did  not 
hold  action  of  the  circuit  court  erroneous 
which  was  not  complained  of.  We  will,  how- 
ever, make  a  few  observations  on  the  point 
thus  tardily  presented. 

The  8th  section  of  the  11th  article  of  the 
Constitution  of  that  state  provided  that  no 
railroad  corporation  of  any  other  state  or  of 
the  United  States,  doing  business  in  Nebraska, 
shovild  be  entitled  to  exercise  the  right  of  emi- 
nent domain  or  have  power  to  acquire  right 
of  wa^  or  real  estate  for  depot  or  other  uses 
until  It  should  have  become  a  corporation  of 
the  state  pursuant  to  the  Constitution,  but  we 
do  not  see  what  that  provision  has  to  do  with 
this  question.  The  stipulations  of  the  con- 
tract relating  to  the  use  of  the  Rock  Island 
tracks  between  South  Omaha  and  Lincoln  by 
the  Pacific  Company  did  not  embrace  the  ac- 
quisition of  right  of  way  or  real  estate,  or  the 
exercise  of  the  power  of  eminent  domain  by 
the  latter. 

By  the  contract  the  Rock  Island  Company 
gave  the  Pacific  Company  "the  right  and  privi- 
lege to  move  and  operate  its  ^trains  over  [594 
the  tracks"  and  nothing  more,  and  it  was  pro- 
vided that  the  Pacific  Company  should  do  no 
business  at  intermediate  points.  The  Pacific 
Company  was  to  run  its  trains  over  the  Rock 
Island  tracks  45  miles,  and  it  agreed  to  pay  a 
fair  compensation  for  doing  so.  It  was  per- 
fectly competent  for  the  Pacific  Company  to 
contract  to  deliver  at  Lincoln  freight  and  pas- 
sengers taken  up  at  Omaha,  and  in  carrying 
out  such  contract  it  could  make  deliveries  In 
car  loads  just  as  well  at  in  small  parcels.    It 
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follows  that  its  care  might  be  run  through, 
and  the  fact  that  under  this  contract  the  Paci- 
fic Company  would  haul  its  cats  with  its  own 
engines  amounts  to  no  more  than  a  mere  meth- 
od of  doing  the  business.  And  as,  when  it 
contracts  for  deliveries  beyond  its  own  line, 
it  must  pay  the  connecting  company  for  its 
services,  that  compensation  might  be  fixed  by 
the  parties  upon  any  basis  they  agreed  to. 
Here  it  agreed  to  pay  a  certain  sum  per  mile 
for  the  mileage  over  which  its  trains  run,  and 
the  difference  between  that  and  any  other 
mode  of  payment  did  not  go  to  the  powers  of 
the  company.  Where  a  corporate  contract  is 
forbidden  by  a  statute  or  is  obviously  hostile 
to  the  public  advantage  or  convenience,  the 
courts  disapprove  of  it.  but  when  there  is  no 
express  prohibition  and  it  is  obvious  that  the 
contract  is  one  of  advantage  to  the  public,  the 
rule  is  otherwise.  As  remarked  in  Jackson- 
mUe,  M.  P,  B.  <fe  Nav.  Co.  v.  IJooper,  160  U. 
8.  614  [40:  515]:  "Although  tbe  contract 
power  of  railroad  companies  is  to  be  restricted 
to  the  general  purposes  for  which  they  are 
designed,  yet  there  are  many  transactions 
which  are  incidental  or  auxiliary  to  its  main 
business,  or  which  may  be  useful  in  the  care 
and  management  of  the  property  which  it  is 
authorized  to  hold,  and  in  the  safety  and  com- 
fort of  the  passengers  whom  it  is  its  duty  to 
transport.  Courts  may  be  permitted,  where 
there  is  no  legislative  prohibition  shown,  to 
put  a  favorable  construction  upon  such  exer- 
cise of  power  by  railroad  companies  as  is 
necessary  to  promote  the  success  of  the  com- 
pany within  its  chartered  powers  and  to 
contribute  to  the  comfort  of  those  who  travel 
thereon.*'  And  that  principle  is  applicable  to 
tbe  transportation  of  through  freight  and  pas- 
sengers over  connecting  lines. 
505]  'Under  the  laws  of  Nebraska  railroad 
companies  are  clothed  with  ample  power  to 
make  leases  or  any  arrangements  for  their  com- 
mon benefit  nonexistent  with  and  calculated  to 
Sromote  the  objects  for  which  they  are  created, 
leb.  Comp.  ttlat.  (18»7),  248.  chap.  16.  ^  94. 
There  is  nothing  in  tbe  charter  of  the  Pacific 
Company  that  prevents  such  an  arrani^eitient 
as  this  in  controversy,  unless  by  implication, 
and  as  by  it  the  public  interest  was  subserved, 
that  company  reached  its  own  lines  by  a  shorter 
route,  and  accommodated  its  own  through 
freight  and  travel,  we  are  not  prepared  to  hold 
that  it  was  invalid. 

These  observations  also  apply  to  the  clause 
of  the  contract  in  respect  of  the  road  between 
McPherson  and  Hutchinson,  but  it  should  be 
added  that  that  reach  of  road  was  held  and 
operated  by  the  Kansas  company,  which  was 
a  Kansas  corporation.  The  Union  Pacific 
Railway  Company  was  formed  by  the  consoli 
dation  of  the  Union  Pacific  Railway  Company, 
a  Federal  corporation,  the  Denver  Company,  a 
Colorado  corporation,  and  a  corporation  origi 
Dally  named  the  Leaven  worth.  Pawnee,«&  West 
era  Rnilway,  afterwards  called  the  Union 
Pacific  Railway,  eaf^tern  division,  and  lastly 
the  Kansas  Pacific  Railway.  The  latter  com- 
pany by  its  first  name  was  incorporated  under 
tbe  laws  of  the  territory  of  Kansas,  and  upon 
the  admisHion  of  Kansas  into  the  Union  became 
a  corporation  of  that  state.  The  acts  of  Con- 
^nstt  of  ldl»  And  18d4  cioibed  it  with  new 


franchises,  but  did  not  deprive  it  of  ita  powen 
as  a  state  corporation,  which  could  be  exercised 
by  the  consolidated  company  in  Kansas,  so  far 
as  not  in  derogation  of  its  Federal  powen. 
And  Kansas  corporations  were  duly  empow- 
ered to  enter  into  leases  and  the  like  bj  the 
state  laws.  1  Kan.  Gen.  Stat.  443,  chap.  33, 
§  112. 

2.  Was  the  contract,  if  within  its  powera, 
duly  authorized  by  the  Pacific  Company?  No 
question  arises  but  that  the  contract  was  exe- 
cuted in  due  form,  and,  as  to  the  manner  in 
which  its  execution  was  authorized,  the  facts 
appear  to  be:  On  April  22,  1890,  the  executive 
committee  passed  the  resolution  approving  the 
contract  and  authorizing  the  president  of  the 
company  to  execute  it,  and  on  tbe  80th  of 
the  same*month  the  stockholdere  at  their[596 
regular  annual  meeting  voted  to  approve  the 
contract  and  the  action  of  tbe  executive  com- 
mittee relative  thereto.  The  board  of  directors 
never  formally  acted.  As  soon  as  the  contract 
was  executed,  the  Pacific  Company  required  the 
Hock  Island  Company  to  make  proper  connec- 
tions between  McPherson  and  Hutchinson, 
which  was  done,  and  the  Pacific  Company 
commenced  to  run  over  those  tracks,  and  con- 
tinued to  do  so  until  after  the  disputes  between 
the  two  companies  became  flagradt.  On  the 
other  hand,  the  Rock  Island  Company  com- 
menced the  construction  of  its  road  between 
South  Omaha  and  Lincoln  and  of  the  stations 
and  yards  at  Lincoln  on  the  lands  of  the  Re- 
publican Valley  Company.  Appellants  con- 
tend that  the  action  of  the  stockholders  and 
the  executive  committee  was  ineffectual  be- 
cause the  board  of  directors  was  the  only  body 
that  could  authorize  the  president  and  secre- 
tary to  make  the  contract.  The  contract  ap- 
pearing on  its  face  to  have  been  duly  executed, 
and  the  parties  having  entered  upon  its  execu- 
tion, necessarily  with  ftill  knowledge  on  the 
part  of  the  board  of  directors  of  the  Pacific 
Company,  the  board  would  be  presumed  to 
have  ratified  it,  although  it  in  fact  took  no  af- 
firmative action  in  the  matter.  PiUnburg^  G. 
d:  St.  L.  R  Co.  v.  Keokuk  <t  H.  Bridge  Co,  131 
U.  S.  871,  381  [33:  157,  160]. 

When  by  the  cliarler  of  a  corporation  its  pow- 
ers are  vested  in  its  stockholders,  and  this  was 
the  common  law  rule  wlien  the  charter  was 
silent,  the  ultimate  determination  of  the  man- 
agement of  the  corporate  affairs  rests  with  its 
8tockholdera:  and  the  charter  of  the  Pacific 
Company  did  not  commit  the  exclusive  control 
to  the  board  of  directors. 

By  the  1st  section  of  the  act  certain  persons 
named,  together  with  five  commissioners  to  be 
appointe<i  by  the  Secretary  of  the  Interior, 
were  with  their  successors  created  a  body  cor- 
porate and  politic  with  certain  powers,  which 
were  to  determine  after  the  company  was  fully 
organized,  "and  thereafter  the  stockholders 
shall  constitute  said  body  politic  and  corpo- 
rate." It  was  further  provided:  "Said  com- 
pany, at  any  regular  meeting  of  the  stockhold- 
ers called  for  that  purpose,  shall  have  pf)wer  to 
make  by  laws,  rules,  and  regulations  *as  [597 
they  shall  deem  needful  and  proper,  touchini; 
the  disposition  of  the  stock,  property, estate,  and 
effects  of  the  company  not  inconsistent  here- 
with, the  transfer  of  shares,  the  terma  of  ofl9ce, 
duties,  and  oonduct  of  their  offioers  and  »erv- 
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antp,  and  all  matters  whatsoever  which  may 
mpperiain  to  the  affairs  of  said  company. 
The  same  section  provided  that  the  directors 
"shall  have  power  to  appoint  such  engineers, 
agents,  and  subordinates  as  may  from  time  to 
tlm*»  be  necessary  to  carry  into  effect  the  object 
of  this  act,  and  to  do  all  acts  and  things  touch- 
ing the  location  and  construction  of  said  road 
and  telegraph.  Said  directors  may  require 
payment  of  subscriptions  to  the  capital  stock 
after  due  notice,  at  such  times  and  in  such  pro- 
portions as  they  may  deem  necessary  to  com- 
Elete  the  road  and  telegraph  within  the  time 
1  this  act  prescribed." 

Acting  under  the  authority  conferred  upon 
tbem  by  the  charter,  the  stockholders  of  the 
Pacific  Company  adopted  bylaws  for  the  gov- 
ernment of  the  corporation  and  for  the  regula- 
tion of  its  business  affairp.  By  §  2  of  art.  4 
of  the  by-laws  it  was  provided :  **The  board  of 
directors  shall  have  the  whole  charge  and  man- 
agement of  the  property  and  effects  of  the  com- 
pany and  they  may  delegate  power  to  the  ex- 
ecutive committee  to  do  any  and  all  of  the  acts 
which  the  board  is  authorized  to  do  except  such 
acts  as  by  law  and  these  by- laws  must  be  done 
bj  the  board  itself.'*  Thus  the  stockholders 
authorized  the  board  of  directors  to  delegate 
the  power  to  the  executive  committee  to  do  any 
and  all  acts  which  the  board  itself  was  author- 
ized to  do.  The  executive  committee  derived 
its  authority  from  the  stockholders  through 
the  board  of  directors.  By  §  2  of  art.  5  of  the 
by  laws  it  was  provided:  "  The  executive  com- 
mittee shall  have,  and  may  exercise  by  a  ma- 
jority of  its  members,  all  the  powers  and  au- 
thority which  from  time  to  tinle  may  be 
delegated  to  said  committee  by  the  board  of 
directors."  As  early  as  March  15,  1877,  the 
board  of  directors  adopted  a  resolution,  "  that 
while  Ihe  board  of  directors  ia  not  in  session 
the  full  power  thereof,  under  the  charter  and 
by-laws,  is  hereby  conferred  upon  the  execu- 
tive committee,  and  the  proceedings  of  said 
committee  at  its  last  meeting  are  hereby  ratified 
508]  and  •confirmed."  In  1879  the  form  of 
res«>Iuiion  adopted  by  the  board  was  as  follows: 
"  Hciiolved,  that  while  the  board  of  directors 
la  not  in  session,  the  full  power  under  the  char- 
ter and  by-laws  be  and  it  is  hereby  conferred 
upon  the  executive  committee."  Similar  reso- 
lutions were  passed  every  year  up  to  April  80, 
1890.  when  the  board  of  directors  passed  sub- 
atantially  the  same  resolution  which  they  had 
been  in  the  haUt  of  adopting  from  year  to  year. 
It  was  shown  tliat  the  meetings  ot  the  execu 
ti?e  commiitee  were  frequent,  but  that  the 
board  usually  met  only  twice  a  year,  the  busi- 
Dess  of  the  company  being  more  conveniently 
tranftHCte<l  by  the  committee. 

The  com  Diets  in  question  were  in  the  proper 
form,  signed  and  executed  by  the  proper  ex- 
ecutive officers  and  attested  by  the  corporate 
•enl,  they  were  approved  and  authorized  by 
the  executive  committee,  which  committee 
had  all  the  powers  of  the  board,  and  were 
ratified,  approved,  and  confirmed  by  the  stock- 
bolders  at  their  regular  annual  meeting.  This 
was  sufficient  to  bind  the  Pacific  Company  a1 
though  no  formal  action  by  the  board  was 
bad.  But  it  is  argued  that  this  cannot  be  so 
because  of  the  peculiar  relation  which  the  gov- 
amment  directors  of  the  Pacific  Company  bore 
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to  the  corporation,  differing  from  that  of 
other  directors;  and  the  absence  of  the  gov- 
ernment director,  who  was  a  member  of  the 
executive  commiitee,  from  the  meeting  which 
approved  and  authorized  the  contract,  is  also 
commented  on  as  if  thereby  the  action  of  the 
executive  committee  in  that  behalf  was  ren- 
dered ineffective. 

By  the  1st  section  of  the  act  of  1862  not  less 
than  thirteen  directors  were  to  be  elected  and 
two  to  be  appointed  by  the  President  of  the 
United  States,  *' who  shall  act  with  the  body  of 
directors,  and  be  denominated  directors  on  the 
part  of  the  government." 

The  18lh  section  of  the  act  of  1864  is  as  fol- 
lows: 

"That  at  and  after  the  next  election  of 
directors,  the  number  of  directors  to  be  elected 
by  the  stockholders  shall  be  fifteen:  and  the 
number  of  directors  to  be  appointed  by  the 
President  shall  bp  five;  and  the  President  shall 
appoint  three  additional  directors  to  servo  until 
tbe  next  regular  election, and  'thereafter  [509 
five  directors.  At  least  one  of  said  government 
directors  shall  be  placed  on  each  of  the  stand- 
ing committees  of  said  company,  and  at  least 
one  on  every  special  committee  that  may  be 
appointed.  The  government  directors  shall, 
from  time  to  time,  report  to  the  Secretary  of 
the  Interior  in  answer  to  any  inquiries  he  may 
make  of  them,  touching  the  condition,  man- 
agement, and  progress  of  the  work,  and  shall 
communicate  to  the  Secretary  of  the  Interior 
at  any  time  such  information  as  sb'*ul(i  be  in 
the  possession  of  the  department.  They  shall, 
as  often  as  may  be  necessary  to  a  full  knowl- 
edge of  the  condition  and  management  of  the 
line,  visit  all  portions  of  the  line  of  road, 
whether  built  or  surveyed;  and  while  absent 
from  home,  attending  to  their  duties  as  direc- 
tors, shall  be  paid  their  actual  traveling  ex- 
penses, and  be  allowed  and  paid  such  reason- 
able compensation  for  their  time  actually 
employed  as  the  board  of  directors  may  de- 
cide." 

We  see  nothing  in  the  provisions  relating  to 
government  directors  which  makes  it  indis- 
pensable that  the  board  should  formally 
authorize  such  contracts  as  the  one  under  con- 
sideration. Congress  did  not  vest  in  the  gov- 
ernment directors  any  peculiar  powers.  They 
had  the  same  powers  as  other  directors  and  no 
more,  but  as  government  directors  they  were 
to  make  reports  to  the  Secretary  of  the  Interior 
in  respect  of  the  affairs  and  matters  mentioned 
in  the  act  of  1864.  They  could  not  either  by 
a  negative  vote  or  by  absenting  themselves 
from  the  meetings  prevent  the  trannaction  of 
the  necessary  business  of  the  company,  in 
which  they  were  entitled  to  participate  on  the 
same  terms  as  their  associates.  Congress  did 
not  look  to  any  action  of  theirs  for  the  protec- 
tion of  the  piit>lic  interests  but  sought  to  secure 
those  interests  by  specific  legislation.  Thus  it 
was  provided  by  the  act  of  1862  that  patents 
for  lands  and  government  bonds  should  not  be 
issued  to  the  company  until  the  road  had  been 
constructed,  examined,  and  approved  by  the 
commissioners  and  the  facts  certified  to  the 
President  and  Secretary  of  the  Treasury;  and 
a  forfeiture  of  the  rights  belonging  to  the  com- 
pany and  the  lands  granted  to  it  in  case  of  de- 
fault on  its  part  to  redeem  the  bonds  or  any  of 
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them  when  required  to  do  so  by  the  Sccretarj 
600]  of  the  Treasury  in  'accordance  with  the 
provisions  of  the  act,  was  also  provided  for. 

The  joint  resolution  for  the  protection  of  the 
interests  of  the  United  States  (16  Stat,  at  L.  66); 
the  appropriation  act  of  March  9,  1878  (17 
Stat  at  L.  485,  506);  the  Thurman  act  (20 
Stat,  at  L.  56);  the  act  amendatory  of  the  15th 
•ection  of  the  act  of  1862  (18  Stat,  at  L.  Ill); 
the  act  providing  for  a  commission  to  investi 
gate  the  transactions  of  the  company  (24  Stat. 
at  L.  488), — are  examples  of  such  legislaUon, 
and  it  was  through  them,  and  not  through  the 
agency  of  the  government  directors,  that  Con- 
gress sought  to  protect  the  interests  of  the  gov- 
ernment and  the  public.  We  regard  the  posi- 
tion as  wholly  untenable  that  this  provision 
for  government  directors  took  the  corporation 
out  of  the  general  rule  that  except  in  cases 
where  the  charter  imposes  a  limitation  the 
stockholders  are  the  proper  parties  to  take  final 
action  in  the  management  of  the  corporate 
affairs. 

8.  The  Jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  agreements 
Is  of  a  very  ancient  date,  and  rests  on  the 
ground  of  the  inadequacy  and  incompleteness 
of  the  remedy  at  law.  Its  exercise  prevents 
the  intolerable  travesty  of  justice  involved  in 
permitting  parties  to  refuse  performance  of 
their  contracts  at  pleasure  by  electing  to  pay 
damages  for  the  breach. 

It  is  not  contended  that  multiplicity  of  suits 
to  recover  damages  for  the  refusal  of  defend- 
ants to  perform  would  afford  adequate  relief, 
nor  could  it  l>e,  for  such  a  remedy  under  the 
circumstances  would  neither  l>e  plain  nor  com- 

f>lete,  nor  a  sufficient  substitute  for  the  remedy 
n  equity,  nor  would  the  interests  of  the  public 
be  subserved  thereby.  But  it  is  objected  that 
equity  will  not  decree  specific  performance  of 
a  contract  requiring  continuous  acts  involving 
skill,  judgment,  and  technical  knowledge,  nor 
enforce  agreements  to  arbitrate,  and  that  this 
case  occupies  that  attitude.  We  do  not  think 
so.  The  debree  is  complete  in  itself,  is  self- 
operating  and  self -executing,  and  the  provision 
for  referees  in  certain  contingencies  \b  a  mere 
matter  of  detail,  and  not  of  the  essence  of  the 
contract. 

It  must  not  be  forgotten  that  in  the  increasing 
601]  complexities  *of  modern  business  rela- 
tions, equitable  remedies  have  necessarily  and 
steadily  been  expanded,  and  no  iofiexible  rule 
has  been  permitted  to  circumscribe  them.  As 
has  been  well  said,  equity  has  contrived  its  reme- 
dies **so  that  they  shall  correspond  both  to  the 
primary  right  of  the  injured  party,  and  to  the 
wrong  by  which  that  right  has  been  violated;" 
and  "has  always  preserved  the  elements  of 
flexibility  and  expansiveness,  so  that  new  ones 
may  be  inventea,  or  old  ones  modified,  in 
order  to  meet  the  requirements  of  every  case, 
and  to  satisfy  the  needs  of  a  progressive  social 
condition  in  which  new  primary  rights  and 
duties  are  constantly  arising  and  new  kinds  of 
wronffs  are  constantly  committed. "  Pom.  £q. 
Jur.  §  111. 

We  regard  the  case  of  Jay  v.  Si.  Loui$,  188 
U.  S.  1  [84:  848],  as  determining  that  this  con- 
tract was  one  within  the  control  of  a  court  of 
equity  to  specifically  enforce.  In  that  case  the 
8t.  Louis,  Kansas  Citv,  &  Colorado  Railroad 
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Company  acquired  by  succession,  under  a  con- 
tract, the  right  of  running  its  trains  over  the  llns 
of  the  Wabash  Company  from  a  point  on  tha 
northern  line  of  Forest  Fark,  through  the  park 
and  into  the  Union  Depot  at  St.  LoulSt 
together  with  the  right  to  use  side  tracks, 
switches,  turnouts,  and  other  terminal  facili- 
ties. It  was  a  continuing  right  and  unlimited 
in  time,  and  the  contract  contained  provisions 
regulating  the  running  of  trains  and  prescrib- 
ing the  duties  of  supenntendents,  trainmasters, 
and  other  officers.  The  objections  that  ara 
urged  against  the  specific  performance  of  tha 
contract  under  consideration  were  urged 
against  the  specific  performance  of  that  oon- 
tract  and  were  severally  overruled,  and  it  was 
held  that  nothing  short  of  the  interposltioa 
of  a- court  of  equity  would  provide  for  the  ex- 
igencies of  the  situation. 

This  case  was  cited  with  approval  in  Fntnk' 
Un  TeUg.  Co.  v.  Harrison,  145  U.  S.  459  [%$: 
7761.  The  contract  there  was  one  for  the  use 
by  Harrison  Brothers  &  Co.  of  a  wire  of  tlie 
Franklin  Telegraph  Company  between  Phila- 
delphia and  New  York.  It  appeared  that 
Harrison  Brothers  &  Co.  had  been  in  posses- 
sion of  a  certain  valuable  contract  with  tha 
Insulated  Lines  Telegraph  Company,  to  tha 
rights  of  which  company  the  Franklin  Tele- 
'graph  Company  had  succeeded.  Desiring  to 
*have  that  contract  terminated,  the  [609 
Franklin  Company  entered  intoanew  contract 
with  Harrison  Brothers,  by  which  the  Franklin 
Company  agreed  to  allow  Harrison  Brothers 
the  right  to  put  up,  maintain,  and  use  a  tela- 
graph  wire  on  the  poles  of  the  Franklin  Com- 
pany. At  the  expiration  of  ten  years  there- 
after the  wires  were  to  become  the  property  of 
the  telegraph  company,  after  which  time  tha 
telegraph  company  was  to  lease  the  same  to 
Harrison  Brothers  for  $600  per  annum,  pay- 
able quarterly,  and  with  sll  the  other  terms 
and  conditions  as  they,  existed  before.  Tha 
ten  years  having  expired,  Harrison  Brothers 
continued  to  use  the  wire,  paying  the  stipu- 
lated sum  of  1600  per  annum  therefor,  bat 
after  this  had  gone  on  for  about  three  years  the 
telegraph  company  served  notice  on  Hanison 
Brothers  putting  an  end  to  the  agreemenl, 
whereupon  Harrison  Brothers  filed  a  bill  to 
restrain  the  telegraph  company  from  termin- 
ating the  contract  and  to  have  the  same  spedfl- 
cally  enforced,  and  this  court  held  that  the 
contract  was  one  proper  for  specific  perform- 
ance. 

The  same  rule  was  laid  down  in  iVo^psd 
Park  d  C.  I.  R.  Co.  v.  Coney  Island  d  B.  R 
Co.  144  N.  Y.  152  [26  L.  K.  A.  610],  wheia 
many  authorities  are  cited. 

In  Denver  d  R.  O.  R.  Co.  v.  AlUng,  99  U.  a 
468  [25:  488J,  this  court  directed  an  injunction 
against  the  Canon  City  Railway  Company 
from  preventing  the  Denver  road  from  using 
the  right  of  way  through  the  Qrand  Cafion. 
and  said:  *'If,  in  any  portion  of  the  Qrand 
Canon,  it  is  impracticable  or  impossible  to  lay 
down  more  than  one  roadbed  and  track,  the 
court,  while  recognizing  the  prior  right  of  the 
Denver  Company  to  construct  and  operate  that 
track  for  its  own  business,  should,  by  proper 
orders,  and  upon  such  te]:ms  as  may  be  Just 
and  equitable,  establish  and  secure  the  right 
of  the  Canon  City  Company,  conferred  b?  the 
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act  •f  March  8, 1875,  to  use  the  same  roadbed 
and  track,  after  completion,  in  common  with 
Che  Denver  Company." 

In  Memphis  dk  L.  R.  B.  Co.  ▼.  Southern  Exp. 
Co.  {'* Express  Cases"),  117  U.  8.  1  [29:  791], 
the  express  companies  sought  to  restrain  the 
railway  companies  from  refusing  to  carry  ex- 
press matter  on  the  terms  of  contracts  which 
bad  expired,  which  the  court  held  could  not  be 
^03J  done,  and  it  was  ^said:  *'Tbe  legisla- 
ture may  impose  a  duty,  and  when  imposed  it 
will,  if  necessary,  be  enforced  by  the  courts; 
Irat,  unless  a  duty  has  been  created  either  by 
usage,  or  by  contract,  or  by  statute,  courts  can- 
Dot  be  called  on  to  give  it  effect." 

It  was  objected  in  Joy^s  Case  that  the  court 
was  proposing  to  assume  the  management  of 
the  railroad  **  to  the  end  of  time,"  but  Mr. 
Justice  Blatchford,  speaking  for  the  court, 
responded  that  the  decree  was  complete  in 
itself,   and    that  it  was  "not  unusual  for  a 
<X)urt  of  equity  to  take  supplemental  proceed- 
ings to  carry  out  its  decree  and  make  it  effec- 
tive under  altered  circumstances."    And  the 
«oart  applied  the  principle  that  considerations 
of  the  interests  of  the  public  must  be  given 
due  weight  by  a  court  of  equity,   when  a 
public  means  of  transportation,  such  as  a  rail- 
road, comes  under  its  jurisdiction.    "Railroads 
are  common  carriers  and  owe  duties  to  the 
public,"  said  Mr.  Justice  Blatchford.     "  The 
rtohts  of  the  public  in  respect  to  these  great 
highways  of  communication  should  be  fostered 
hj  the  courts;  and  it  is  one  of  the  most  useful 
functions  of  a  court  of  equity  that  its  methods 
of  procedure  are  capable  of  being  made  such 
ii  to  accommodate  themselves  to  the  develop- 
ment of  the  interests  of  the  public,  in  the  pro- 
gress of  trade  and  traffic,  by  new  methods  of 
fiitercourse  and  transportation.    The  present 
ease  is  a  striking  illustration.    Here  is  a  great 
public  park,  one  of  the  lungs  of  an  important 
iHty,  which,  in  order  to  maintain  its  usefulness 
^  a  park,  must  be  as  free  as  possible  from  being 
•errated  by  railroads;  and  yet  the  interests  of 
tbe  public  demand  that  it  shall  be  crossed  by 
%  railroad.    But  the  evil  consequences  of  such 
t^Toaaing  are  to  be  reduced  to  a  minimum  by 
having  a  single  right  of  way,  and  a  single  set 
^f  tracks,  to  be  used  bv  all  the  railroads  which 
tieaire  to  cross  the  park.    These  two  antagon- 
foms  must  be  reconciled,  and  that  can  be  done 
Tkoly  by  the  interposition  of  a  court  of  equity, 
'Which  thus  will  be  exercising  one  of  its  most 
^Mfoeficent  functions." 

Clearly  the  public  interests  involved  in  the 
•contracts  before  us  demand  that  they  should 
be  upheld  and  enforced. 

4.  Doubtless  a  court  of  equity  may  refuse  to 
flw^ree  the  specific  performance  of  a  contract,  if 
^04]  it  be  unconscionable;  *or  bad  faith  in 
the  parties  seeking  its  enforcement  be  shown; 
or  duress  or  fraud  appear;  or  if  it  be  unjust 
or  inequitable;  or  if  the  decree  would  pro- 
duce results  so  inequitable  as  to  be  incom- 
patible with  the  proper  exercise  of  the  juris- 
diction. But  here  it  appears  that  the  contracts 
were  solicited  by  the  Pacific  Company;  were 
fairly  made  on  terms  substantially  proposed 
by  itself;  and  that  their  violation  by  that  com 
pany  was  unjustifiable.  The  contracts  were 
approved  promptly  and  with  unanimity;  the 
<!on8ideration  appears  to  have  been  fair  and 
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reasonable;  the  St.  Paul  and  Rock  Island 
Companies  abandoned  their  previous  enter- 
prise in  reliance  on  them;  they  entered  upon 
the  performance  of  the  contracts,  and  large 
sums  of  money  were  expended  in  carrving 
them  out.  The  conduct  of  the  Pacific  Com- 
pany was  not  such  as  to  commend  itself  to  a 
court  of  equity,  and  we  can  do  no  better  than 
to  quote  from  the  opinion  of  Mr.  Justice 
Brewer,  in  deciding  the  case  on  circuit:  "It 
is  to  the  higher  interests  of  all,  corporations 
and  public  alike,  that  it  be  understood  that 
there  is  a  binding  force  in  all  contract  obliga- 
tions; that  no  change  of  interest  or  chunge  of 
management  can  disturb  their  sanctity  or 
break  their  force;  but  that  the  law  which 
gives  to  corporations  their  rights,  their  capaci- 
ties for  large  accummulations,  and  all  their 
faculties,  is  potent  to  hold  them  to  all  their 
obligations,  and  so  make  right  and  justice  the 
measure  of  all  corporate  as  well  as  individual 
action." 
Decrees  affirmed, 

Mr.  Justice  Shiras  dissenting: 

To  make  arrangements  with  other  railroad 
companies  whereby  they  are  permitted  to  make 
use  of  the  Missouri  river  bridge  and  of  the 
tracks  and  station  houses  within  the  cities  of 
Omaha  and  South  Omaha  may  be  fairly  held 
to  be  within  the  range  of  the  general  authority 
of  the  Union  Pacific  Railway  Company.  Svch 
contracts  are  not  unusual,  and  are  calculated 
to  promote  the  convenience  of  the  public  and 
the  welfare  of  the  railroad  companies  which 
enter  into  them.  And  if  the  contracts  in  ques- 
tion presented  such  a  case,  I  should  have  no 
difficulty  in  affirming  their  validity.  But.  as  I 
read  *them,  they  go  far  beyond  such  [605 
supposed  arrangements,  and  contain  covenants 
and  stipulations  which  bring  them  within  the 
condemnation  of  our  previous  decisions. 

What  is  granted  to  the  Rock  Island  Railway 
Company  and  to  the  St.  Paul  Railway  Com- 
pany is  not  a  mere  right  or  privilege,  for  a 
reasonable  compensation,  and  subject  to  the 
rules  and  regulations  of  the  Union  Pacific,  to 
run  their  trains  over  the  bridge  and  into  and 
out  of  the  city  stations,  but  "the  full,  equal, 
and  joint  possession  and  use  of  the  main  and 
passing  tracks"  belonging  to  the  lessor  com- 
pany, and  extending  from  Council  Bluffs  on 
the  east  side  of  the  Missouri  river  to  the  town 
of  South  Omaha,  a  distance  of  t-  miles.  Nor 
is  the  power  of  control  and  management  re- 
served to  the  Union  Pacific  Railway  Company. 
The  words  of  the  contract,  in  that  particular, 
are  as  follows: 

"Schedules  of  rules  and  regulations  for  the 
movement  of  engines  and  trains  over  the  sev- 
eral railways  hereby  let  and  demised  shall  be 
made  for  each  railway  by  the  duly  authorized 
officers  of  the  lessor  and  lessee  companies  by 
which  such  railways  shall  at  the  time  be  oper- 
ated. Such  schedules  shall,  as  nearly  as  may 
be  practicable,  accord  equality  of  right,  priv- 
ilege, and  advantage  to  trains  of  the  same 
class  operated  by  the  lessor  and  lessee,  and 
shall  secure  to  neither  any  preference  or  dis- 
crimination against  the  other.  They  shall  be 
executed  and  all  trains  moved  under  the  im- 
mediate direction  of  the  superintendent  or  the 
officer  of  the  lessor  company.    If  the  parties 
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eaonot  agree  upon  the  adoption  of  nny  sched- 
ule, rules,  or  regulation,  or  as  to  the  modifi- 
cation of  any  one  existing,  either  party  may 
demand  a  decision  of  such  controversy  by  ref- 
erees as  hereinafter  directed.  The  referees  are 
hereby  invested  with  power  to  prescribe  sched- 
ules, rules,  and  regulations,  and  to  modify  ex- 
isting ones;  and,  in  case  of  wilful  disregard  by 
dther  party  of  the  rights  of  the  other,  to 
award  damages  to  the  party  injured  for  injuries 
sustained  because  of  such  wilful  act." 

The  legal  effect  of  these  contracts  is  to  create 
a  joint  ownership,  for  099  years,  of  an  impor- 
tant portion  of  the  Union  Pacific's  railroad  and 
appurtenances,  "a  full,  equal,  and  joint  pos- 
6  06]  session  *of  its  tracks,"  and  a  subjection  to 
rules  and  regulations  prescribed  by  the  duly  au- 
thorized officers  of  the  lessor  and  lessee  com- 
panies, and,  in  case  of  disagreement,  subjection 
to  the  decision  of  referees,  mutually  appointed. 
Invested  with  power  to  prescribe  schedules, 
rules,  and  regulations,  and  to  modify  existing 
ones. 

These  contracts,  in  my  opinion,  are  plainly 
Toid  within  the  principles  of  the  following 
oases:  Thomas  v.  West  Jersey  R.  Co,  101  U.  S. 
71  [25:  9IW)];  Branch  v.  Jesup,  106  U.  S.  468 
[27:  279];  Pennsylvania  R.  Go.  v.  St.  Louis,  A. 
d  T,  H.  R.  Co.  118  U.  8.  290  [30:  88];  Orfgon 
R  d  Hav.  Co.  V.  Oregonian  A.  Co.  180  U.  8. 
1  [82:  887];  Central  Transp.  Co.  v.  Pullman's 
Flalace  Car  Co.  189  U.  8.  24  [85:  55].  The 
doctrine  of  those  cases  may  bo  sufficiently  ex- 
pressed by  the  following  paragraph  taken 
from  the  opinion  of  Mr.  Justice  Miller  In  the 
oase  of  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  d 
T,  H.  R  Co.  118  U.  8.  809  [80:  92]. 

"We  think  it  may  be  stated,  as  the  just  re- 
sult of  these  cases  and  on  sound  principle, 
that,  unless  specially  authorized  by  its  charter, 
or  aided  by  some  other  legislative  action,  a  rail- 
road company  cannot,  oy  lease  or  any  other 
contract,  turn  over  to  another  company,  for  a 
long  period  of  time,  its  road  and  all  its  appur- 
tenances, the  use  of  its  franchises,  and  the  ex- 
ercise of  its  powers,  nor  can  any  other  railroad 
company  without  similar  authority  make  a 
contract  to  receive  and  operate  such  road, 
franchises,  and  property  of  the  first  corpora- ' 
tlon,  and  that  such  a  contract  is  not  among  the  j 
ordinary  powers  of  a  railroad  company,  and  I 
is  not  to  be  presumed  from  the  usual  grant  of  j 
powers  in  a  railroad  charter." 

To  which  may  be  added  the  following  obser- 
Tations  of  Mr.  Justice  Gray  in  the  verv  recent 
case  of  Central  Transp.  Co.  v.  Pullmans  Palace 
Car  Co.  189  U.  8.  48  [85:  64]. 

"The  clear  result  of  these  decisions  may  be 
summed  up  thus:  The  charter  of  a  corpora- 
tion, read  in  the  light  of  any  general  laws 
which  are  applicable,  is  the  measure  of  its 
powers;  and  the  enumeration  of  those  powers 
implies  the  exclusion  of  all  others  not  fairly  in- 
cidental. All  contracts  made  by  a  corporation 
beyond  the  scope  of  those  powers  are  unlawful 
and  void,  and  no  action  can  be  maintained  upon 
607]  them  in  the  'courts,  and  this  upon  three 
distinct  grounds:  The  obligation  of  every  one 
contracting  with  a  corporation  to  take  notice 
of  the  legal  limits  of  its  powers;  the  interest  of 
the  stockholders  not  to  be  subjected  to  risks 
which  they  have  never  undertaken;  and,  above 
all,  the  Interest  of  the  public,  that  the  corpo- 
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ration  shall  not  transcend  the  powers  conferred 
upon  it  by  law." 

In  commenting  upon  that  clause  of  the  con- 
tracts in  which  the  Union  Pacific  Company 
'Mets  the  Rock  Island  Company  into  the  full, 
equal ,  and  joint  possession  and  use  of  its  main 
and  passing  tracks,"  the  opinion  of  the  court 
states  that  "the  possession  here  spoken  of  was 
such  possession  as  the  Rock  Island  ConipHoy 
would  have  when  its  engines,  cars,  and  trains 
were  running  over  the  tracks.  The  company 
had  no  possession  before  its  trains  came  on  the 
tracks  or  after  they  bad  run  off  of  them,  and 
while  its  trains  were  on  the  tracks  its  posses- 
sion was  only  of  the  particular  part  occupied 
temporarily  while  running  over  them." 

But  this  view,  I  submit,  overlooks  the  nec- 
essary meaning  of  the  language  of  the  con- 
tracts. The  possession,  whose  right  is  given^ 
is  described  as  full — that  is,  entire,  not  imper- 
fect or  insutficient;  as  equal — that  is,  as  great 
as  that  of  the  lessor  company;  as  joint — that 
is,  united  in  interest  and  obligation  with  the 
other  party.  If  doubt  could  be  entertained  of 
the  meaning  of  language  so.  explicit,  such 
doubt  would  be  removed  oy  the  other  express 
provisions  that  the  "schedule  of  rules  and  reg- 
ulations shall,  as  nearly  as  maybe  practicable, 
accord  equality  of  right,  privilege,  and  advan- 
tage to  trains  of  the  same  class  operated  by  the 
lessor  and  lessee,  and  to  trains  ef  a  superior 
class  operated  by  either  a  preference  over 
trains  of  an  inferior  class  operated  by  the  other 
— all  rules  and  regulations  shall  be  reasonablo 
and  just  to  both  lessor  and  lessee,  and  shall 
secure  to  neither  any  preference  or  discrimi 
nation  against  the  other." 

Again,  the  opinion  states  that  "morever,  all 
trains  were  to  be  moved  under  the  direction 
of  an  officer  of  the  Pacific  Company.  Tho 
Rock  Island  trains  coming  upon  a  Pacific 
track  immediately  passed  from  the  control  of 
the  *Rock  Island  Company  into  that  of  [60^ 
the  Pacific,  and  its  officials  were  subject  to  the 
orders  of  the  Pacific's  officers." 

I  am  unable  to  so  read  any  provision  of 
the  contract.  On  the  contrary,  as  already 
stated,  it  is  expressly  stipulated  that  **the 
schedules  of  rules  and  regulations  for  the 
movement  of  engines  and  trains  over  the  sever- 
al railways  hereby  let  and  demised  shall  be 
made  for  each  railway  by  the  duly  authorized 
officers  of  the  lessor  and  lessee  companies  by 
which  such  railways  shall  at  the  time  be 
operated;"  and  if  the  parties  cannot  agree 
upon  such  rules  and  regulations,  then  mutually 
appointed  referees  shall  exercise  authoritv  to 
"prescribe  schedules,  rules,  and  regulations 
and  to  modify  existing  ones."  The  plain 
meaning,  as  I  think,  of  these  contracts  is  that 
the  Union  Pacific  Railway  Company  has 
thereby  parted  with  its  sole  and  absolute  con- 
trol of  those  portions  of  its  road  and  tracks 
that  are  embraced  within  the  scope  of  the 
contracts,  and  with  the  sole  and  absolute 
power  to  exercise  its  franchises  to  occupy, 
possess,  and  operate  such  portions  of  its  road, 
and  has  agreed  to  participate,  for  a  period  of 
999  years,  with  other  railway  companies,  in 
the  full,  joint,  and  equal  possession  of  those 
portions  of  its  road,  in  their  physical  aspect, 
and  to  confer  upon  such  other  companies  tho 
right  to  join,  on  equal  terms,  in  the  makio|^ 
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of  idl  rules  and  regutatioos  pertaining  to  the 
use  and  management  thereof.  When  a  con- 
tract provides  for  the  possession  of  a  railroad 
and  for  its  operation  by  rules  and  regulations 
It  has  covered  everything  that  exists — the  road 
as  a  physical  structure,  and  the  franchises  to 
operate  it  by  rules  and  regulations. 

It  is  true  that  the  contract  provides  that  the 
rules  sod  regulations  "shall  be  executed  and 
nil  trains  moved  under  the  immediate  direc- 
tion of  the  superinteudent  or  other  officer  of 
the  lessor  company. "  But  the  duties  of  such 
an  officer  are  subordinate.  He  is  to  carry  out 
the  rules  and  regulations  prescribed  jointly 
and  equally  by  the  lessor  and  the  lessee  com- 
panies»  and  the  meaning  and  effect  of  the  pro- 
vision in  question  is  to  prevent  the  confusion 
that  would  result  if  there  were  two  superin- 
tendents to  enforce  the  same  rules  over  the 
samp  portions  of  railroad. 
600]*The  opinion  of  the  court  disposes  of  the 
cases  hereinbefore  cited,  by  the  observation 
that  they  arose  upon  instruments  which  dis- 
possesscMl  the  corporations  of  all  their  property 
and  of  all  capacity  to  perform  their  public 
duties,  and  that  such  is  not  the  case  here. 

But  the  reason  why  the  contracts  in  those 
cases  were  held  void  was  not  because  they 
embraced  all  the  property  of  corporations,  but 
because  the  companies  sought  to  part  with  the 
possession  and  control  of  their  property  with- 
out legislative  authority  for  doing  so.  Can 
that  be  a  sound  view  which,  while  admitting 
that  the  Union  Pacific  Railway  Company  is 
forbidden  to  lease  the  possession  and  control 
of  its  road  to  another  company  without  au- 
thority expressly  given,  yet  would  hold  that 
that  company  may,  without  such  authority. 

Eart  with  the  possession  and  control  of  one 
alf  or  of  an]^  appreciable  part  of  its  road  ? 
Can  it  be  maintained  that,  whfle  the  Union 
Pacific  Railway  Company  cannot  lease  its 
railroad  from  Council  Bluffs  to  Ogden,  it  may 
contract  with  the  Rock  Island  Railway  Com- 
pany to  give  it  Joint  and  equal  possession  and 
management  of  its  road  between  those  points? 
And,  in  point  of  principle,  if  such  a  contract 
would  be  void  if  embracing  the  road  between 
Council  Bluffs  and  Ogden,  how  could  it  be 
declared  valid  if  embracing  the  road  between 
Council  Bluffs  and  South  Omaha? 

The  views  of  the  majority  seem  to  me  to 
oyerlook  the  essential  ouestion,  and  that  is, 
the  power  of  the  Union  Pacific  Railway  Com- 
pany to  part  with  its  road  and  franchises, 
temporarily  or  forever,  in  whole  or  in  part. 
A  contract  by  that  company  to  share  its  road 
and  those  powers,  called  franchises,  which 
are  necessary  to  operate  it,  is  lust  as  much 
forbidden  by  the  principle  of  the  cases  as  a 
contract  to  lease  its  road  as  an  entirety.  The 
objection  to  an  irrevocable  contract  for  099 
years  that  the  Union  Pacific  Railway  Com- 
pany may  hereafter  need  to  use  its  tracks  and 
franchises  in  their  entirety,  is  not  satisfac- 
torily met  by  the  suggestion  that,  in  such 
event,  the  courts  can,  in  some  way,  relieve 
the  company  from  the  contract.  It  is  not 
easy  to  see  how  an  engagement  now  held  valid 
can  be  hereafter  dispensed  with. 

16S  IJ.& 


The  Union  Pacific  Railway  does  not  hold  and 
exercise  the  *powers  conferred  on  it  by  [610* 
Congress,  subject  to  the  control  and  approval 
of  the  courts.  Nor  is  it  competent  for  the 
courts  to  enforce  or  relax,  at  their  will  and 
according  to  their  views  of  expediency,  the 
obligations  of  contracts  into  which  the  rail- 
way company  may  have  entered. 

Other  provisions  of  these  contracts  which 
seek  to  subject  the  Omaha  &  Republican 
Valley  Railway  Company  and  the  Salina  & 
Southwestern  Railway  Company  to  the  use  of 
the  Rock  Island  &  St.  Paul  Companies,  and 
which  renders  the  Union  Pacific  Railway 
Company  liable  as  lessee  of  railroads  own^ 
by  the  Rock  Island  Company,  are,  in  my 
judgment,  equally  without  authority  of  law. 
But  it  is  scarcely  worth  while  to  consider  them 
minutely.  As  this  is  a  proceeding  to  enforce 
specific  performance  of  the  entire  contract, 
invalidity  of  any  important  part  of  the  con- 
tract, but  for  which  it  would  not  have  been 
entered  into  at  all,  is  enough  to  defeat  the  bill. 

It  is  scarcely  necessary  to  say  that  if  these 
contracts  were  void  for  the  reasons  given,  no 
action  taken  under  them  would  justify  a  court 
of  equity  in  enforcing  them.  As  was  said  in 
T/iornat  v.  West  Jersey  R.  Co.  101  U.  S.  71 
[25: 9501,  in  the  case  of  a  contract  forbidden 
by  public  policy  and  beyond  the  powers  of 
the  defendant  corporation,  it  was  its  legal 
duty — a  duty  both  to  the  stockholders  and  the 
public — to  rescind  and  abandon  the  contract 
at  the  earliest  moment;  and  the  performance 
of  that  duty,  though  delayed  for  several 
years,  was  a  rightful  act  when  done,  and 
could  give  the  other  party  no  right  of  action, 
and  that  to  hold  otherwise  would  b^  to  hold 
that  any  act  performed  in  executing  a  void 
contract  makes  all  its  parts  valid,  and  that  the 
more  that  is  done  under  a  contract  forbidden 
by  law,  the  stronger  is  the  claim  to  its  enforce- 
ment by  the  courts. 

A  contract  uUra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  malcing  it,  the  courts, 
while  refusing  to  maintain  any  action  upon 
the  unlawful  contract,  have  always  striven  to 
do  justice  between  the  parties,  as  far  as  could 
be  done  consistently  with  adherence  to  law, 
by  *permitting  properly  or  money,  parted  [61 1 
with  ou  the  faith  of  the  unlawful  contract,  to 
be  recovered  back  or  compensation  to  be  made 
for  it.  In  such  case,  however,  the  action  is 
not  maintained  upon  the  unlawful  contract,  to 
nor  according  to  its  terms,  but  on  an  implied 
contract  of  the  defendant  to  return,  or,  failing 
to  do  that,  to  make  compensation  for,  money 
or  property  which  it  has  no  right  to  retain. 
To  maintain  such  an  action  is  not  to  affirm, 
but  to  disaffirm,  the  unlawful  contract. 

I  think  that  the  judgment  of  the  circuit 
court  of  appeals  should  be  reversed  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rections to  set  aside  its  decree  and  dismiss  the 
bill. 


Mr.  Justice  Gray  likewise  dissented. 
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Union  Pacific  Railway  Company  et  al, 

Appts. , 

V. 

Chicago,  Rock   Island,  &  Pacific   Rail- 
way Co:dPANY. 


Union  Pacific  Railway  Company,  Appt, 

V. 

CniCAQO,    MiLWAUKRE,   &  St.     PaUL    RAIL- 
WAY Company. 

[Nos.  41.  42.] 

Argued  April  21,  22,  1896.    Decided  May  25, 

1806. 

APPEALS  from  the  Circuit  Court  of  the 
Uuited  States  for  the  District  of  Nebraska. 
Dismiswi. 

Me$sra,  John  F.  Dillon  and  John  M. 
Thurston  for  appellants. 

Mr,  J.  M.  Woolworth  for  Chicago,  Rock 
Island,  &  Pacific  Railway  Company,  appellee. 

Mr,  Georg^e  R.  Peck  for  Chicago,  Mil- 
waukee, &  St  Paul  Railway  Company,  ap- 
pellee. 

The  Chief  Justice:  These  appeals  were 
from  the  circuit  court,  and  the  cases  ba?e  just 
been  disposed  of  on  appeals  from  the  circuit 
court  of  appeals.    Appeals  di8mi$$ed. 


>612]    ELI  LUCAS,  Hff.  in  Err.. 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  812-618.) 

Act  of  May  f,  1890— indictment  for  murder — 
charge  tojvry — hearsay  evidence — objection, 

1.  The  act  of  May  2, 1800,  which  provides  that  the 
Judicial  tribunals  of  the  Indian  nations  shall  re- 
tain exclusive  Jurisdiction  in  all  civil  and  crim- 
inal cases  arisinf;  in  the  country  in  which  mem- 
bers of  the  nation  by  nativity  or  adoption  shall 
be  th.^  only  parties.  Is  to  be  construed  as  mean- 
ing the  parties  to  a  crime,  as  well  as  parties  to  a 
civil  controversy. 

S.  An  averment  in  an  indictment  for  murder  in 
the  Indian  country  by  a  Choctaw  Indian,  that  the 
murdered  man  was  *'a  nepro  and  not  an  Indian," 
is  the  averment  of  a  Jurisdictional  fact  necessary 
to  be  proved  on  the  trial  in  order  to  sustain  the 
Jurisdiction  of  the  circuit  court  of  the  United 
States. 

f.  On  the  trial  of  such  case  an  Instruction  to  the 
Jury  that  they  have  a  right  to  find  that  the  per- 
son murdered  was  not  a  menl>er  of  the  Indian 
nation  from  the  mere  fact  that  he  was  a  negro, 
because  of  a  presumption  arising  from  his  race, 
which  as  a  rule  are  not  of  the  Indian  race,  and 
only  t)ecome  so  by  adoption,  is  erroneous  where 
he  was  found  in  the  Indian  territory  associating 
with  the  Indians:  and  the  fact  that  there  was 
other  evidence  given  tending  to  show  that  be  was 
not  a  member  of  the  tribe  does  not  cure  such 
error. 

i.  On  such  trial,  statements  of  the  deceased  to  a 
witness  that  he  did  not  belong  to  the  Indian  coun- 
try, but  had  come  from  .Arkansas,  offered  on  the 
question  of  the  Jurisdiction  of  the  Federal  court, 
are  inadmissible  and  not  within  the  rule  as  to 
declarations  by  deceased  persons  against  their 


interest,  although  the  adoption  of  a  colored 
into  the  Indian  tribe  gives  him  certain  beneflta, 
rights,  and  privileges. 

5.  An  objection  to  hearsay  evidence,  although 
first  made  after  the  question  was  put  and  an- 
swered, with  a  request  to  exclude  it,  is  suffloleol 
to  present  the  error  on  appeal,  where  the  Judga 
overruled  it  because  he  deemed  the  evidence 
competent,  and  not  because  it  was  not  .made  In 
time. 

[No.  6?^2.] 

Submitted  October  19,  1S95.    Decided  May  25, 

1S96. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas  to  review  a  judgment  of  that  court 
convicting  Eli  Lucas  of  murder,  at  the  Choc- 
taw Nation  in  the  Indian  country,  of  one  heyj 
Kemp.  Retersed,  and  case  remanded  with  to* 
structioos  for  a  new  trial. 

Statement  by  Mr.  Justice  Shiras : 

Defendant  was  indicted  in  the  circuit  coQit 
of  the  United  States  for  the  western  district  of 
Arkansas,  February  15,  1895,  for  the  murder, 
at  the  Choctaw  Nation,  in  the  Indian  country, 
of  one  Levy  Kemp,  who  was  alleged  in  the  In- 
dictment to  have  been  **a  negro  and  not  an  In- 
dian."  Having  been  tried  and  convicted,  he 
was  sentenced  to  death.  He  then  sued  out  n 
writ  of  error  from  this  court. 

It  was  proved  at  the  trial  that  defendant  wet 
a  Choctaw  Indian,  and  that  Kemp  was  \sj 
blood  a  negro.  The  crime  was  alleged  to  have 
been  committed  in  the  fall  of  1894. 

The  Indian  tribes  residing  within  the  terri* 
torial  limits  of  the  United  States  are  subject  to 
their  authority,  and  where  the  country  occu- 
pied by  them  is  not  within  the  limits  of  anir 
one  of  the  states,  Congress  may,  by  law,  punish 
any  offense  there  committed.  See  Re  Mmy* 
field,  141  U.  8. 107, 112  [35: 635,  637],  and  cesee 
there  cited.  By  §  8  of  art.  13  of  the  treaty 
between  the  Choctaw  and  Chickasaw  Indiana, 
concluded  April  28.  1866  (14  Stat,  at  L.  7e», 
773),  it  was  agreed  by  those  Indians  that  a 
court  or  courts  might  be  established  in  the  In- 
dian territory  with  such  jurisdiction  and  or- 
ganization as  Congress  might  prescribe,  pro- 
vided that  the  same  should  not  interfere  with 
the  local  judiciary  of  said  nations. 

The  jurisdiction  of  the  circuit  court  of  the 
United  States  for  the  western  district  of  Ar- 
kansas was  made  to  extend,  by  U.  S.  ReT. 
Stat.  §  633,  to  "the  county  lying  west  of  Mia- 
M)uri  and  Arkansas,  known  as  the  *  Indian 
Territory.*"  •Subsequently. by  the  act  of[613 
Congress  of  January  6,  1883  (22  Slat,  at  L.  400, 
chap.  13,  S  2).  and  the  act  of  March  1,  1880 
(25  Stat,  at  L.  786,  chap.  338,  §  17),  certain 
parts  of  the  territory  were  annexed,  respect- 
ively, to  the  district  of  Kansas  and  the  eaatem 
district  of  Texas,  leaving  that  part  of  the  terri- 
tory which  includes  the  portion  of  the  Choctaw 
Nation  in  which  this  case  arose,  to  remain 
within  the  western  district  of  Arkansas. 

U.  S.  Rev.  Stat.  §  2145,  provides  that,  ex- 
cept as  regards  certain  crimes,  **the  general 
laws  of  the  United  States  as  to  the  punishment 
of  crimes  committed  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  Stales,  ex- 
cept the  District  of  Columbia,  shall  extend  to 
the  Indian  country:"  and  by  U.  S.  Rev.  Stat 
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£2149.  It  isinroYlded  that  "the  preceding  aec- 
tion  shall  not  be  construed  to  extend  to  crimes 
committed  by  one  Indian  against  the  person  or 
property  of  another  Indian." 

And  by  the  act  of  May  2.  1890,  "to  provide 
a  temporary  government  for  the  territory  of 
Oklahoma,  to  enlarge  the  jurisdiction  of  the 
United  States  court  in  the  Indian  territory, 
mod  for  other  purposes,"  it  is  provided  "that 
the  Judicial  tribunals  of  the  Indian  nations 
shall  retain  exclusive  Jurisdiction  in  all  civil 
and  criminal  cases  arlsinff  in  the  country  in 
which  members  of  the  nation  bv  nativity  or  by 
adoption  shall  be  the  only  parties,"  etc. 

By  the  Sd  article  of  the  above-mentioned 
treaty  with  the  Choctaws  and  Chick asaws  they, 
in  consideration  of  the  sum  of  $800,000,  ceded 
to  the  United  States  certain  territorv,  with  tlie 
provision  that  the  said  sum  should  be  invested 
and  held  in  trust  for  the  said  nations  by  the 
United  States,  at  interest,  until  the  legislatures 
of  the  Choctaw  and  Chickasaw  hations,  re- 
spectively, should  have  made  such  laws,  rules, 
and  regulations  as  might  be  necessary  to  give 
all  persons  of  African  descent,  resident  in  the 
said  nations  at  the  date  of  the  treaty  of  Fort 
Smith,  and  their  descendants,  held  in  slavery 
among  the  said  nations  previously  to  the  date 
of  the  treaty,  ail  the  rights,  privileges,  and  im- 
munities, including  the  right  of  suffrage,  of 
citizens  of  said  nations,  etc.  The  8d  article 
provided  that  slavery  in  the  said  two  nations 
should  be  at  once  abolished. 

Previously  to  the  year  1879  the  Choctaw  Na- 
^14]  tion  had  ^manifested  a  willingness  to 
Adopt  its  freedmen,  but  the  question  seems  to 
liave  arisen  whether  the  Joint  or  concurrent  ac- 
tion of  both  nations  was  not  required  to  mnke 
the  adoption  by  either  nation  valid.  It  is  under- 
•atood  that  the  Chickasaws,  for  some  reason,  re-. 
fused  to.agree  to  any  plan  of  adoption  into  their 
aation  of  the  freedmen  beloniring  therein;  and 
that,  therefore,  the  Choctaw  National  Council, 
on  November  2, 1880,  sent  a  memorial  to  Con 
gre»-sexpre8siog  their  willingness  toaccept  their 
freedmen  as  citizens,  and  afiking  for  leeislation 
that  would  enable  them  to  do  so.  The  only 
result  of  this  memorial  seems  to  have  been  the 
introduction  of  a  Senate  bill  which  was  never 
reported.  Two  years  later,  however,  in  1882, 
a  claupe  was  inserted  in  the  Indian  appropria- 
tion bill,  act  of  May  17,  of  that  year  (22  Stat, 
at  L.  68,  72),  providing  for  the  appropriation 
of  the  sum  of  $10,000  out  of  the  $800,000  re- 
served by  the  8d  article  of  the  treaty  above 
referred  to,  for  the  purpose  of  educating  the 
freedmen  of  the  Choctaw  and  Chickasaw  na- 
tions, to  be  expended  in  the  manner  directed 
by  the  act,  and  providing  further  that  either 
of  said  nations  might,  before  the  expenditure 
of  the  money  so  appropriated,  adopt  and  pro- 
vide for  the  freedmen  of  said  nations,  respect- 
ively, and  that  in  euch  case  its  proportion  of 
the  money  appropriated  should  be  paid  over 
to  such  nation.  Under  this  provision  the 
Choctaw  Nation  adopted  its  freedmen  as  citi- 
■lens  by  an  act  of  its  legislature  of  May  21, 
1883.  This  action  of  the  Choctaw  Nation  is 
referred  to  in  the  Indian  appropriation  act  of 
March  3.  1885  (28  Stat,  at  L.  362,  366). 

No  counsel  for  plaintiff  in  error. 
Mr.  J.  M.  Dickinsoiiy  Assistant  Attorney 
Ceneral,  for  defendant  in  error. 
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Mr.  Justice  Shiran  delivered  the  opinion 
of  the  court: 

It  has  recently  been  decided  by  this  court  in 
the  case  of  Alberty  v.  UniUd  StaUn^  162  U.  S. 
499  [40:  1051],  that  the  act  of  May  2,  1890. 
wherein  it  provides  that  the  judicial  tribunals 
of  the  Indian  nations  shall  retain  exclusive 
Jurisdiction  in  all civil*and  criminal  cases[615 
arising  in  the  country  in  which  members  of 
the  nation  by  nativity  or  by  adoption  shall  be 
the  only  parties,  is  to  be  construed  as  meaning 
the  parties  to  a  crime  as  well  as  parties  to  a 
civil  controversy,  and  as,  under  the  present 
condition  of  the  laws  pertaining  to  the  Choc- 
taw tribe,  negroes  who  have  been  adopted  into 
the  tribe  are  within  the  Jurisdiction  of  its  judi- 
cial tribunals,  it  follows  that  the  averment  in 
the  indictment  In  the  present  case  that  Levy 
Kemp,  the  murdered  man,  was  a  negro  and 
not  an  Indian,  was  the  averment  of  a  juris- 
dictional fact,  which  it-was  necessary  for  the 
prosecution  to  sustain  by  competent  evidence. 
Such  averment  implied  that  there  were  ne- 
groes who  were  and  those  who  were  not  In- 
dians in  a  Jurisdictional  sense. 

As  the  accused  was  a  Choctaw  Indian,  as 
the  killing  took  place  in  the  Indian  territory, 
and  as  Kemp  was  alleged  and  conceded  to  be 
a  negro,  the  question  arises,  What  was  the 
legal  presumption  as  to  the  latter's citizenship? 
Is  it  to  be  presume  that  he  was  a  citizen  of 
the  United  States,  or  that  he  was  a  member 
and  a  citizen  of  the  Choctaw  tril)e? 

We  understand  the  learned  judge  to  have 
assumed  that  the  presumption  was  that  Kemp 
was  not  a  member  of  the  Choctaw  tribe,  and 
to  have  so  instructed  the  jury.  His  language 
on  this  subject  was  as  follows* 

"In  the  nrsi  place,  you  are  required  to  find 
that  Kemp,  the  man  killed,  or  the  unknown 
man,  if  you  should  believe  his  name  has  not 
been  established,  was  a  negro  and  not  an  In- 
dian. That  means  he  was  a  citizen  of  the 
United  States;  that  means  that  the  court  has 
jurisdiction  of  the  case  under  the  law.  You 
may  find  that  proposition  by  circumstances  as 
well  as  by  what  is  called  positive  proof." 

In  disposing  of  the  motion  for  a  new  trial, 
the  judge  said: 

"Now  it  may  be  said  that  there  are  some 
people  who  are  negroes  who  are  adopted  inlo 
that  nation,  but  that  is  the  exception  to  the 
rule.  That  is  an  excepiion  to  the  general 
rule.  The  proof  in  this  case,  as  we  nnd  by 
proceeding  further  on,  shows  that  the  deceased 
in  this  case  was  not  one  of  that  class.  It  is 
certainly  a  correct  rule  of  law  when  you  come 
to  an  exception  of  that  character,  when  you  find 
a  man  who  is  a  *negro  by  blood  said  to  be[616 
such,  and  there  was  no  controversy  over  that, 
and  the  government  proves  that  fact,  that  makes 
a  prima  facie  case  of  jurisdiction,  because  it 
shows  that  he  belonged  to  a  race  that,  as  a 
rule,  are  not  of  the  Indian  race,  and  they  are 
only  of  such  Indian  race  by  adoption.  When 
that  fact  is  proved  It  makes  a  prima  facie  case 
of  jurisdiction." 

The  view  of  the  trial  Judge,  therefore,  seems 
to  have  been  that  a  finding  of  the  fact  that 
the  deceased^was  a  negro  established  the  juris- 
diction of  the  court  by  reason  of  a  presump- 
tion that  a  negro,  though  found  within  the 
Indian  territory,  was  not  a  member  of  the 
tribe. 
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Id  80  holding  we  think  the  court  erred.  If 
there  is  any  presumption  in  such  a  case,  it 
rather  is  that  a  ne^ro  found  within  the  Indian 
territory,  associating  with  the  Indians,  is  a 
member  of  the  tribe  by  adoption.  But  we 
prefer,  in  the  present  case,  not  to  invoke  such 
a  presumption,  but  to  regard  the  status  of  the 
deceased  as  a  question  of  fact,  to  be  deter- 
mined by  the  evidence.  This  was  the  theory 
of  the  indictment,  as  the  allegation  concerning 
Kemp's  citizenship  was  not  restricted  to  his 
being  a  negro,  but  added  the  averment,  '*not 
an  Indian." 

So,  too,  it  is  obvious  that  the  attorney  for 
the  government  did  not  rely  upon  a  presump- 
tion that  a  negro,  found  in  the  Indian  coun- 
try, was  not  a  member  of  the  tribe,  but  un- 
dertook to  sustain  the  jurisdictional  averment 
of  the  indictment  by  aflirmative  evidence. 
John  le  Flore  was  called  by  the  government 
to  prove  that  Kemp  was  not  a  resident  of  the 
Indian  country,  but  had  come  from  a  place 
named  Mount  Kemp,  near  Little  liock,  Ar- 
kansas. It  is  scarcely  necessary  to  observe 
that,  in  the  case  of  United  States  v.  Rogers,  45 
U.  S.  4  How.  567  [11:1105],  where  it  was  held 
that  Rogers,  a  white  man.  was  indictable  in 
the  circuit  court  of  the  United  States  for  an 
offense  committed  in  the  Indian  territory,  al- 
though he  had  become  a  member  of  the 
Cherokee  tribe,  there  was  no  statute  in  terms 
extending  jurisdiction  of  the  Indian  courts  in 
civil  and  criminal  cases  over  their  adopted 
citizens. 

Assuming  that  the  government  adduced 
competent  evidence  tending  to  show  that 
Kemp  was  not  a  member  of  the  tribe,  still  the 
admisioion  of  such  evidence  would  not  cure  the 
617]crror*oftheinstructionastothepresump- 
tion.  The  burden  of  proof  was  on  the  gov- 
ernment to  sustain  the  jurisdiction  of  the  court 
by  evidence  as  to  the  status  of  the  deceased, 
and  the  question  should  have  gone  to  the  jury 
as  one  of  fact  and  not  of  presumption. 

But  we  are  of  opinion  that  the  evidence  put 
in  by  the  government  on  this  question  was 
not  competent.  It  consisted  of  statements  al- 
leged to  have  been  made  by  the  deceased,  in 
his  lifetime,  to  le  Flore,  the  witness,  that  he 
did  not  belong  to  the  Indian  country,  but  had 
come  from  Arkansas.  Such  statements  do 
not  come  within  any  rule  permitting  hearsay 
evidence.  The  trial  judge  appears  to  have 
regarded  the  testimony  as  within  the  rule  that 
declarations  of  deceased  persons  made  against 
their  interest  are  admi8sil)le— thatas  a  colored 
man  adopted  in  the  Choctaw  Nation  gets  ben- 
efits, rights,  and  privileges,  a  declaration 
made  by  him  against  that  interest  would  be 
competent.  It  may  be  that,  in  a  controversy 
on  behalf  of  a  deceased  negro's  right,  or  that 
of  his  representatives,  to  participate  in  the 
property  of  the  nation,  such  admissions  might 
be  competent.  But  this  case  is  not  within  any 
such  rule.  The  object  of  the  evidence  here 
was  not  to  enforce  any  rights  or  claims  of  the 
deceased  against  tlie  Choctaw  Nation,  but  was 
to  sustHin  an  allegation  in  an  indictment,  up- 
on which  the  junsdiction  of  the  United  States 
court  depended. 

It  is  contended  in  this  court,  on  behalf  of 
the  government,  that  exception  to  this  evi- 
dence was  not  sufficiently  taken.    The  rec- 
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ord,  however,  discloses  that  the  counsel  for 
the  defendant,  at  the  trial,  objected  to  that 
questions  put  to  the  witness  le  Flore  to  elicit 
the  statements  made  by  Kemp.  It  is  true 
that  the  question  had  been  put  and  answered 
before  the  objection  was  made,  but  the  de- 
fendant's counsel  asked  that  the  testimony 
should  be  excluded,  and  that  an  objection 
should  be  noted,  and  thereupon  the  judge 
declared  the  evidence  competent.  It  is  there- 
fore apparent  that  the  objection  was  made  in 
time  to  enable  the  government  to  introduce 
other  and  more  competent  eridence,  and  that 
the  judge  did  not  overrule  the  objection  be- 
cause it  was  not  taken  in  time,  but  becau^  he 
*deemed  the  evidence  competent.  Mure-[G1& 
over,inthecharge,the  judgeinstructedthe  jury 
that  they  had  a  right  to  take  into  considera- 
tion the  facts  that  had  gone  to  them  for  the 
purpose  of  showing  who  Kemp  was  and  where 
he  came  from,  and  as  there  was  no  other  evi- 
dence on  this  topic  than  that  of  le  Flore,  it  is 
plain  that  the  judge  submitted  to  the  jury  the 
evidence  of  le  Flore  as  to  the  statements,  as 
competent  To  this  portion  of  the  charge  the 
defendant  excepted  before  the  jury  retir^  and 
in  their  presence.  It  is,  indeed,  now  con- 
tended that  the  exception  was  too  indefinite: 
but  we  think  that  the  exception  was  sufficient 
to  enable  the  trial  court  to  perceive  the  partic- 
ular matter  objected  to. 

We  think,  therefore,  that  the  court  erred  in 
instructing  the  jury  that  they  had  a  right  to 
find  that  the  deceased  was  not  a  member  of 
the  Choctaw  Nation  from  the  mere  fact  that 
he  was  a  negro,  and  also  in  admitting  evidence 
of  the  statements  of  the  deceased  and  in  in- 
structing the  jury  that  such  statements  were 
competent  evidence  as  to  his  citizenship. 

The  judgment  is  recertied,  and  the  case  r^ 
manded  with  instructions  to  set  aside  the  Ter- 
diet  and  grant  a  new  trial. 


JOSEPH  M.  BROWN,  Appt, 

9, 

GRACE  T.  WYGANT,  Executrix  of  Stephbh 
I.  W  VGA  NT,  Deceased,  and  Hrnry  Lekim, 
Assignee  in  Bankruptcy  of  Stkpubn  L  Wt- 
GANT,  Deceased. 

(See  8.  a  Reporter*8  ed.  OlS-SSi.) 

Jurisdiction  to  render  judgment'-bankruptey-^ 

equitable  relief . 

L  Jurisdiction  to  render  judgment  of  flat  titevMo 
on  the  return  of  nihil  to  two  successive  writs  of 
scire  facias  on  the  original  Judgment  is  obtRlned 
Id  accordance  with  the  rule  that  the  return  of 
two  nWfks  is  equivalent  to  a  service. 

2.  The  bankruptcy  of  the  plain tUf  oannot  be  set 
up  by  a  defendant  to  show  error  in  reviving  a 
Judgment  in  favor  of  plaintilTs  executrix, 
eepeciaUy  when  the  assignee  in  bankruptcy  hat 
ratified  the  action  of  the  executrix  by  becomioir 
a  party  to  the  proceodings. 

8.  Equity  refuses  to  relieve  from  a  judgment  un* 
less  substaDtial  merits  are  shown. 

[No.  209.] 

Submitted  Amril  £,  1896,    Decided  May  tS^ 

1896. 
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APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  reversing 
the  decree  of  the  Special  Term  aod  dis- 
missiog  a  suit  brought  by  Joseph  M.  Brown, 
<ih1  adjudging  that  the  jud(rment  in  contro- 
versy was  the  property  of  Henry  Leeds  as 
stfignee  in  bankruptcy,  and  that  said  executrix 
convey  to  said  assignee  all  her  apparent  rights 
in  said  judgment.  Afinned. 
See  same  case  below.  21  D.  C.  16. 

Statement  by  Mr.  Justice  Shiras : 
On  June  22,  1837,  Joseph  M.  Brown,  a  citi- 
zen of  the  United  Slates,  residing  in  the  Dis- 
trict of  Columbia  filed  in  the  supreme  court 
of  the  District  of  Columbia  a  bill  in  equity 
amdnst  Grace  Wygant,  executrix  of  Stephen  I. 
Wygant,  deceased,  a  resident  of  the  state  of 
New  Jersey,  seeking  to  enjoin  the  collection 
of  a  judgment  of  the  supreme  court  of  the 
District  of  Columbia  in  favor  of  the  said  Grace 
Wygant.  executrix,  against  the  said  Joseph  M. 
Brown,  dated  March  3,  1886. 

The  bill  alleged  that  on  the  Olh  day  of  Feb 
Tuary,   1874,  one  Thomas  L.   Raymond  ob- 
tained a  judgment  against    the  complainant 
Brown,  on  the  law  siile  of  the  supreme  court 
of  the  District  of  Columbia,  for  the  sum  of 
15,000;  that  on  May  14,  1874.  said  Raymond 
assigned  said  judi^ment  upon  the  records  of 
the  court  to  Stephen  I.  Wygant,  the  testiitor 
of  said  Grace  Wygant;  that  on  February  23, 
1878,  the  said  Stephen  I.  Wygant  was   ad- 
ludgcd  a  bankrupt  by  the  district  court  of  the 
United  States  for  the  southern  district  of  New 
York,  and  on  that  day  duly  surrendered  all 
bis    properly,    including   said  judgment  for 
$5,000;  that  on  March  20, 1878,  one  Henry  T. 
Godet  was  appointed  assignee  in  bankruptcy; 
that  said  judgment  for  $5,000  was  in  terms  in- 
cluded in  the  schedule  of  assets  filed  by  Stephen 
1.  Wyifant;  that  claims  aggregating  more  than 
912  000  were  proved  in  said  bankruptcy  pro- 
^edings;  that  the  said  judgment  for  $5,000 
^as  the  principal  asset,  and  that  the  aggregate 
'^alue  of  the  assets  was  much  less  than  the 
claims;  that  the  estate  of  said  bankrupt  had 
«ever  been  settled,  and  that  the  said  judgment 
-for  $5,000  still  belonged  to  Henry  T.  Godel,  as 
«8si^nee;thalthedefendant,GraceWygant,bad 
lull  knriwledgeof  the  bankruptcy.procecdings, 
"^20]  *and  relying  upon  complainant's  igno- 
rance thereof  aod  for  the  purpose  of  harassing 
biro,  on  January  12,  1886,  applied  for  and  pro- 
cured letters  testamentary  from  the  supreme 
-court  of  the  District  of  Columbia  on  the  estate 
of  Stephen  I.  Wygant,  then  deceased;  that 
•aid  Grace  Wygant,  after  receiving  such  letters 
testamentary,  and  on  February  1, 1886,  caused 
the  clerk  of  said  supreme  court  of  the  District 
of  Columbia  to  enter  upon  the  docket  of  said 
court  a  suggestion  of  the  death  of  Stephen  I. 
Wyi?ant,  and  to  issue  a  writ  of  scire  facias  to 
revive  said  judgment,  and  upon  the  return  by 
the  marshal  of  the  District  of  '"nihil,"  the  said 
Grace  Wygant,  on  the  4th  day  of  February, 
1886,  caused  an  alias  writ  of  scire  facias  to  be 
iasoed,  which  writ  was,  on  the  same  day,  re 
turned  by  the  marshal  endorsed  * 'nihil;"  that 
the  said  Grace  Wygant  obtained,  upon  the 
issuance  and  return,  of  such  writs  of  scire 
facias,  a  *'ftai"  from  the  justice  Holding  said 
drcuit  court  of  the  supreme  court  of  the  Dis- 
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trict  of  Columbia  on  the  8d  day  of  March, 
1886,  for  the  purpose  of  reviving  said  iudg- 
ment;  that  the  complainant  had  no  knowledge 
of  such  proceedings  in  the  said  special  terms 
of  said  supreme  court  of  the  District  of  Colum- 
bia  for  probate  and  circuit  court  business  until 
a  long  time  after  the  rendition  of  said  *'fiat;" 
that  as  soon  as  he  received  notice  of  said  pro- 
ceedings he  filed  a  motion  to  set  them  aside 
and  for  the  vacating  of  the  *  Jiat"  but  that  the 
justice  holding  such  circuit  court  overruled 
said  motion,  reserving  to  appellant  his  rights 
to  proceed  in  equity  for  relief;  that  after  the 
rendition  of  the  **fiat"  aforesaid,  Grace  Wy- 
gant, as  such  executrix,  brought  an  action  for 
the  enforcement  of  such  judgment  against  the 
complainant  in  the  supreme  court  of  the  county 
of  New  York  on  December  28,  1885;  and  there- 
upon the  complainant  prayed  for  both  a  tem- 
porary and  final  injunclion  against  Grace 
Wygant,  as  such  executrix,  and  for  general 
relief. 

A  demurrer  was  sustained  to  the  bill  on  the 
ground  that  the  assignee  in  bankruptcy  was 
not  made  a  party,  but  leave  was  given  to  amend 
by  making  the  assignee  a  party.  On  January 
10, 1888,  the  complainant  amended  by  adding 
the  name  of  Henry  T.  Godet.assigncein  bank- 
ruptcy of  ♦Stephen  I.  Wygant, deceased,  [621 
as  an  additional  defendant,  and  by  filing  as  an 
exhibit  the  assignment  conveying  toGodet,  as- 
signee, the  entire  estate  of  the  said  bankrupt, 
executed  March  3,  1878,  by  the  register  in 
bankruptcy.  After  a  general  demurrer  to  the 
bill  as  thus  amended  had  been  overruled, 
Grace  Wygant,  executrix*  filed  an  answer,  and 
issue  was  joined  June  26,  1888,  by  replication. 
On  February  5,  1888,  an  injunction  pendente 
lite  was  allowed  as  prayed  in  the  bill.  On 
September  11,  1888,  on  motion  of  solicitor  of 
defendant,  the  death  of  Godet,  assignee,  was 
entered  of  record.  On  September  29,  1890, 
Henry  Leeds,  as  successor  to  Godet,  was,  on 
his  own  petition,  admitted  to  become  a  party 
defendant,  and  on  November  4,  1890,  Leeds, 
as  assignee,  filed  his  separate  answer,  substan- 
tially admitting  the  allegations  of  the  amended 
bill,  to  which  complainant  filed  a  replication. 
On  November  10,  1890,  leave  was  given  de- 
fendant Leeds  to  file  a  cross  bill,  which  he  did, 
alleging  that  he,  as  assignee,  was  entitled  to 
the  judgment,  and  praying  that  it  might  be  de- 
creed to  be  an  asset  of  the  bankrupt's  estate 
and  of  full  force  and  vigor  against  the  com- 
plainant, and  that  the  defendant,  Grace  Wy- 
gant, should  be  decreed  to  assign  to  him  such 
judgment  and  her  apparent  rights  thereto. 

On  November  25,  1890,  the  complainant 
filed  an  answer  to  the  cross  bill.  In  this 
answer  he  denied  that  the  supreme  court  of 
the  District  of  Columbia  had  jurisdiction  to 
issue  the  letters  testamentary  to  the  defendant, 
Grace  Wygant;  denied  that  the  **fiaV*  of  the 
circuit  court  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  was  pronounced  by  lawful 
authority,  and  denied  that  the  judgment  in 
controversy  was  still  in  force — pleaded  the 
statute  of  limitations.  He  also  averred  that 
Godet,  tbe  original  assignee,  had  actual  notice 
of  the  pendency  of  this  suit,  but  had  refused 
and  declined  to  become  a  party  thereto. 

On  the  14th  day  of  January,  1891,  Grace 
Wygant,  as  executrix,  filed  an  answer  to  the 
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cross  bill  denying  that  Leeds  was  invested  with 
title  to  the  judi^ment  as  assignee,  and  likewise 
averring  that  since  the  filing  of  the  original  bill 
she  had  become  the  lawful  assignee  of  all  the 
622]claimsof  the  creditors  'against  the  bank- 
rupt's estate  except  one  owned  by  the  city  of 
New  York. 

On  February  14, 1801,  the  supreme  court  of 
the  District  of  Columbia,  at  special  term,  filed 
a  decree  dismissing  the  cross  bill  and  granting 
a  final  injunction  against  Qrace  Wygant,  en- 
joining her  as  executrix  from  further  prosecut- 
ing the  judgment  obtained  by  her  against  the 
complainant  in  respect  to  the  said  judgment 
for  $5,0()0  in  the  supreme  court  of  the  county 
of  New  York. 

From  this  decree  Grace  Wygant,  executrix, 
and  Henry  Leeds,  asaienee,  appealed  to  the 
supreme  court  of  the  District  of  Columbia  at 
general  term,  and  that  court,  on  April  4, 1892, 
reversed  the  decree  of  the  special  term,  dis- 
missed the  bill  of  complaint  of  Joseph  M. 
Brown,  adjudged  that  the  judgment  in  con- 
troversy was  the  property  of  Henry  Leeds  as 
assignee  in  bankruptcy  of  Stephen  1.  Wygant, 
deceased,  as  an  asset  of  said  estate,  and  de- 
creed that  said  Qrace  Wygant,  executrix, 
should  convey  and  assign  to  said  Henry  Leeds, 
assignee,  all  her  apparent  rights  in  said  judg- 
ment. 

On  April  16,  1802.  the  complainant  filed  a 
petition  asking  the  court  to  vacate  its  said  de- 
cree and  to  remand  the  cause  to  the  special 
term,  in  order  that  evidence  might  be  taken, 
for  reasons  set  forth  in  said  petition.  On  No- 
vember 21,  1892,  this  motion  was  refused,  and 
on  December  20,  1892,  an  appeal  was  taken  to 
this  court. 

Mr.  Robert  Christy  for  appellant 
Jfr.  A,  A.  Birney  for  appellee. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

In  dismissing  the  appellant's  bill  of  com- 
plaint and  sustaining  the  cross  bills  the 
supreme  court  of  the  District  evidently  pro- 
ceeded on  the  view  that  it  was  competent  for 
the  circuit'court  to  render  judgment  of  *'Jiat 
exeeutio"  on  the  return  of  the  **ni?iiV*  to  two 
successive  writs  of  scire  facias  on  the  original 
judgment.  That  the  return  of  two*  nihiU  is 
equivalent  to  a  service  has  been  a  rule  of  prac- 
tice of  long  standing  in  England  and  in  most 
of  the  states  of  this  Union. 
!623]*The  yfxiiQiteirefaeUuquaieexeeuUo  non 
is  defined  to  be  a  writ  issued  out  of  the  court 
wherein  a  Judgment  has  been  entered,  reciting 
sucbjudgment,  suggesting  the  grounds  requi- 
site u)  entitle  plaintiff  to  execution,  and  requir- 
ing the  defendant  to  make  known  the  reason, 
if  any  there  be,  why  such  execution  should 
not  issue.  Bingham,  Executions  &  Judg- 
ments. 123;  Freem.  Executions,  §  81. 

"On  the  return  day  of  the  writ  the  sheriff 
either  returns  'scire  feci,'  that  is,  that  he  has 
warned  the  party,  or  'nt/ii/,'  that  is,  that  the 
party  has  nothing  by  which  he  can  warn  him. 
When  the  sheriff  returns  *nihil*  the  party 
must  sue  out  a  second  or  alia$  writ  of  scire 
facias,  and  if  the  sheriff  returns  'niAtT  also  to 
the  second  writ,  and  the  defendant  dojiot  ap- 
peta,  there  shall  be  judgment  against  him.   In 


other  words,  two  returns  of  'nihiV  are  equiva- 
lent  to  one  return  of  *scire  feci.*"  Binglmm, 
Executions  &  Judcrments,  124;  Andrew  t. 
Harper,  8  Mod.  227;  Chambem  v.  Carmn,  9 
Whart..9;  Cftoatey.  People,  19  111.  68;  Keartu 
V.  State,  8  Blackf.  835;  Barrow  v.  BaiUg^  5 
Fla.  9;  Cummings  v.  Eden^  1  Cow.  70. 

And  as  the  supreme  court  of  the  District  of 
Columbia  has,  in  the  present  case,  recoisnized 
the  regularity  of  the  proceedings  to  revive  the 
judgment  against  the  appellant,  no  reason  i» 
seen  why  this  court  should  take  a  different 
view.  Otcem  v.  Henry,  161  U.  S.  642  [anU^ 
758],  is  distinguishable  from  this  case,  because^ 
there  the  defendant  had  ceased  to  be  a  resi- 
dent of  Pennsylvania,  where  the  original 
judcrment  had  been  entered,  years  before  the 
writ  of  scire  facias  was  sued  out,  and  had  be- 
come a  citizen  of  Louisiana,  in  which  state 
the  statute  of  limitations  had  run. 

It  is  urged  on  behalf  of  the  appellant  that  a» 
Wygant,  the  original  owner  of  the  judgment, 
had  been  declared  a  bankrupt,  and  as  the 
judgment,  as  an  asset  of  his  estate,  had  be* 
come  the  property  of  the  assignee  in  bank- 
ruptcy, it  was  not  competent  for  Grace  Wy- 
gant, as  his  executrix,  to  revive  the  judgment 
by  proceeding  in  the  supreme  court  of  the 
District  of  Columbia.  A  sufficient  answer  to 
this  is  that  Brown,  as  the  judgment  debtor, 
was  not  injured, and  could  not  have  *8uc-[62^ 
cessf  ully  set  up  that  matter  by  plea  to  the  scire 
facias.  Thatcher  v.  Rockwell,  105  U.  8.  467 
[26:  949],  was  a  case  where,  after  suit  brought^ 
the  plaintiff  was  adjudged  to  be  a  bankrupt^ 
and  assignees  were  appointed*,  and  it  was  hela 
that  the  bankruptcy  of  the  plaintiff  could  not 
be  set  up  by  the  defendants  to  bar  its  further 
prosecution  in  his  name,  this  court  saying: 
"It  is  no  defense  to  the  debt  that  the  creditor 
has  become  a  bankrupt;  and  if  an  assignee, 
after  notice,  permits  a  pending  suit  to  proceed 
in  the  name  of  the  bankrupt  for  its  recovery^ 
he  is  bound  by  any  judgment  that  may  be 
rendered.  This  is  a  sufficient  protection  for 
the  debtor." 

In  the  present  case,  Leeds,  the  assignee  in 
bankruptcy,  ratified  the  action  of  the  execu- 
trix, by  making  himself  a  party  to  the  pro- 
ceedings and  procuring  a  decree  compellinj^ 
her  to  transfer  the  judgment  to  him  as  an  asset 
of  the  bankrupt's  estate.  By  that  feature  of 
the  decree  Brown  is  protected  from  any  dan- 
ger of  being  compelled  to  pay  twice. 

If,  then,  the  original  judgment  was  regu- 
larly obtained,  was  duly  revived  by  lawful 
proceedings,  and  is  now  made  payable,  by  the 
decree  of  the  court  below,  to  the  party  legally 
entitled  to  receive  the  same,  no  reason  is  pre- 
sented by  this  record  why  this  court  should 
disturb  that  decree.  Equity  refuses  to  relieve 
from  a  judgment  unless  substantial  merits  are 
shown. 

It  is  true  that  the  appellant  undertook  ta 
show  that  he  had  a  meritorious  defense  to  the 
suit  as  originally  brought,  by  certain  allega- 
tions made  in  a  petition  to  the  supreme  court 
of  the  District  of  Columbia  filed  after  the  final 
decree  had  been  entered  against  him.  We  are 
not  obliged  to  notice  allegatfons  made  at  suck 
a  late  period  in  the  propeedings — not  made, 
indeed,  till  the  controversy  has  been  finally 
closed.     However,  we  have  read  this  petition, 
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tnd  it  U  sufficient  to  say  that  it  contaios  noth- 
ing which,  even  if  true  and  if  made  to  appear 
during  the  trial  of  the  present  case,  would 
haye  justified  any  change  in  the  decree. 

The  decree  of  the  eupreme  court  of  tJie  District 
cf  Columbia  is  affirmed. 


625]  UNITED  STATES,  Plff.  in  Err.. 

V. 

J.  HENRY  PERKINS. 
(Bee  S.  C.  Reporter's  ed.  625-631.) 

New  York  inheritance  tax — United  States  not 
•  exempted— property — corporations. 

1.  Personal  property  bequeathed  by  will  to  the 
United  States  la  subject  to  an  iDheritaoce  tax 
under  the  laws  of  New  York. 

i  An  Inheritance  tax  Imposed  upon  a  legacy  to 
tbe  United  States  by  the  laws  of  a  state  is  not  In- 
valid as  an  attempt  to  tax  tbe  property  of  the 
Doited  States,  since  it  is  impused  upon  the 
legacy  before  it  reaches  the  hands  of  the  govern- 
ment. 

k  The  United  States  is  not  a  corporation  exempted 
by  law  from  taxation,  within  the  meaningr  ot  the 
New  York  inheritance  tax  law. 

i.  l%e  corporations  to  which  the  exemption  was 
Intended  to  iaippiy  in  the  inheritance  tax  laws  of 
New  York  are  confined  to  those  of  a  religious, 
educational,  charitable,  or  reformatory  purpose. 

[No.  422.] 
BubmiUed  May  8, 1896.    Decided  May  25, 1896. 

PI  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
of  that  court,  affirming  an  order  of  tbe  Burro 
gate  Court  of  Suffolk  County,  New  York,  as- 
aessing  an  inheritance  tax  upon  property 
bequeathed  by  William  W.  Merriam  to  the 
United  States.  Affirmed, 
See  same  case  below,  141  N.  Y.  479. 

Statement  by  Mr.  Justice  Brown : 
This  was  a  writ  of  error  to  an  order  of  the 
general  term  of  the  supreme  court,  affirming 
an  order  of  the  surrogate's  court  of  Suffolk 
county,  assessiog  an  inheritance  tax  of  $3,- 
M4.28  upon  the  personal  property  of  William 
W.  Merriam,  bequeathed  by  him  to  the  United 
BUtes. 

It  appeared  that  Merriam,  who  was  a  resi- 
dent of  Suffolk  county,  died  on  January  80, 
1889,  leaving  a  last  will  and  testament,  by 
whidi  he  devised  and  bequeathed  all  his  es- 
tate, both  real  and  personal,  to  the  United 
States  government.  Upon  the  petition  of  the 
executor  an  appraiser  was  appointed,  and  up- 
on his  report  the  surrogate  fixed  the  tax  at 
tbe  above  amount.  On  appeal  to  the  general 
term  of  the  supreme  court  the  order  of  the 
surrogate's  court  was  affirmed,  and  upon  a 
farther  appeal  to  the  court  of  appeals  the  or- 
der of  the  supreme  court  was  affirmed,  and 
the  case  remanded  to  that  court  for  final  judg- 


ment, which  was  entered  against  the  United 
States  March  81, 1894.  Whereupon  the  United 
States  and  the  executor  joined  in  suing  out 
this  writ  of  error.  Defendant  in  error  is  the 
county  treasurer  of  Suffolk  county. 

Mr,  Holmes  Conrad,  Solicitor  General, 
for  plaintiff  in  error. 

Mr.  Timothy  M.  Grifflng^  for  defendant 
in  error. 

Mr,  Justice  Brown  delivered  the  opinioa 
of  tbe  court: 

This  case  raises  the  single  question  whether 
personal  'properly  bequeathed  by  will  [62G 
to  the  United  States  is  subject  to  an  inherit- 
ance tax  under  the  laws  of  New  York. 

By  Laws  of  1885,  chap.  483,  as  amended  by 
Laws  of  1891.  chap.  215,  it  was  enacted  as 
follows:  "Sec.  1.  After  tbe  passage  of  this 
act,  all  property  which  shall  pass  by  will  or 
by  tbe  intestate  laws  of  this  state,  n'om  any 
person  who  may  die  seisod  or  possessed  of  th& 
same  while  a  resident  of  this  state.  .  .  . 
to  any  person  or  persons,  or  to  any  body  poli- 
tic or  corporate,  in  trust  or  otherwise,  .  .  . 
other  than  to  or  for  societies,  corporations,  and 
institutions  now  exempted  by  law  from  taxa- 
tion, or  from  collateral  inheritance  tax,  shall 
be  and  is  subject  to  a  tax  at  the  rate  herein- 
after specified,"  etc. 

By  Laws  of  1892.  chap.  899,  entitled  "Ad 
Act  in  Relation  to  Taxable  Transfers  of  Prop- 
erty." (§  1)  "a  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  property,  real 
or  personal,  of  the  value  of  $500  or  over 
,  ...  to  persons  or  corporations  not 
exempt  by  law  from  taxation  on  real  or 
personal  property."  By  §  23  of  this  law 
certain  previous  acts  were  repealed,  subject 
to  a  saving  clause  contained  in  g  24,  to  th& 
effect  that  the  repeal  should  not  affect  or  im- 
pair any  act  done,  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture, 
or  punishment  incurred  prior  to  the  passage 
of  this  act.  The  25th  section  also  provided 
that  the  provisions  of  this  act,  so  far  as  they 
were  substantially  the  same  as  those  of  the 
laws  existing  April  80,  1892,  should  be  con- 
strued as  a  continuation  of  such  laws,  modi- 
fied or  amended  according  to  the  language 
employed  in  this  act,  and  not  as  new  enact- 
ments. 

The  testator  Merriam  died  January  80, 1889, 
but  the  tax  was  not  assessed  until  February 
16.  1803,  after  the  act  of  1892  had  taken  ef- 
fect. Upon  this  state  of  facts,  the  court  of 
appeals  of  New  York  was  of  opinion  that  the 
case  was  covered  by  the  act  of  1892.  althouglk 
it  was  thought  that  the  legacy  was  subject  to* 
taxation  whether  it  was  taxed  under  that  or 
the  previous  acts.  This  ruling  as  to  the  ap- 
plicability of  the  act  of  1892  seems  to  conflict 
with  Be  8eaman*s  Estate,  147  N.  Y.  69,  but  th» 
difference  is  not  material  in  this  case. 
*The case  really  presents  two  questions: [62 7 

1.  Whether  it  is  within  the  power  of  tho 
state  to  tax  bequests  to  the  United  States. 


Voxm.—As  to  diree/t  taxes,  see  note  to  Scholey  v. 
Bew,  28: 90. 

As  to  exemption  from  teucation;  wTiethera  contract 
mrnoU  not  implted,— see  note  to  Tucker  v.  Fer«ru- 
lon,  8:806). 
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AMiov;hen  an  injunction  to  restrain  the  entleetiom 
of  a  tax  wUl  be  granted,  see  note  to  Bows  v.  Clil- 
cairo,  20:  66. 

As  to  when  taxes  megaUy  assessed  can  be  recovered 
back,  see  note  to  BrsklDe  v.  Tan  Arsdale,  21: 68. 
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8.  Whether,  under  these  statutes,  the  United 
States  are  a  corporation  exempted  by  law  f  ron& 
taxation. 

1.  While  the  laws  of  all  civilized  states  rec- 
ognize in  everj  citizen  the  absolute  right  to 
his  own  earnings,  and  to  the  enjoyment  of  his 
own  property,  and  the  increase  thereof,  dur- 
ing]: bis  life,  except  so  far  as  the  state  may  re- 
quire him  to  contribute  his  share  for  public 
expenses,  the  right  to  dispose  of  his  property 
by  will  has  always  been  considered  purely  a 
creature  of  statute  and  within  legislative  con- 
trol. "By  the  common  law,  as  it  stood  in  the 
reign  of  Henry  II.,  a  man's  goods  were  to  be 
divided  into  three  equal  parts:  of  which  one 
went  to  his  heirs  or  lineal  descendants,  an- 
other to  his  wife,  and  a  ihird  was  at  his  own 
dispo8al;  or  if  he  died  without  a  wife  he  might 
then  dispose  of  one  moiety,  and  the  other  went 
to  his  children;  and  so,  e  eonterto,  if  he  had 
no  children,  the  wife  was  entitled  to  one 
moiety,  and  he  might  bequeath  the  other;  but 
if  he  died  without  either  wife  or  ia^ue,  the 
whole  was  at  his  own  disposal."  2  Bl.  Com. 
492.  Prior  to  the  statute  of  wills,  enacted  in 
the  reign  of  Henry  VIII.,  the  right  to  a  testa- 
mentary disposition  of  property  did  not  ex- 
tend to  real  estate  at  all,  and  as  to  personal 
estate  was  limited  as  above  stated.  Although 
these  restrictions  have  long  since  been  abol- 
ished in  England,  and  never  existed  in  this 
country,  except  in  Louisiana,  the  right  of  a 
widow  in  her  dower  and  to  a  share  Id  the  per- 
sonal ebuite  Is  ordinarily  secured  to  her  by 
statute. 

By  the  Code  Napoleon,  gifts  of  property, 
whether  by  acts  inter  tfivoB  or  by  will,  must 
not  exceed  one  half  the  estate  if  the  testator 
leave  but  one  child;  one  third,  if  he  leaves  two 
children;  one  fourth,  if  he  leaves  three  or 
more.  If  he  have  no  children,  but  leaves  an- 
cestors, both  in  the  paternal  and  maternal 
line,  he  may  give  away  but  one  half  of  his 
property,  and  out  three  fourths  if  he  have  an- 
<;estors  m  but  one  line.  By  the  law  of  Italy, 
one  half  a  testator's  property  must  be  distrib 
uted  equally  among  all  his  children;  the  other 
<l28]hMlf  *he  may  leave  to  his  eldest  son  or  to 
whomsoever  he  pleases.  Similar  restrictions 
upon  the  power  of  disposition  by  will  are 
found  in  the  codes  of  other  continental  coun- 
tries, as  well  as  in  the  state  of  Louisiana. 
Though  the  general  consent  of  the  most  en- 
lightened nations  has,  from  the  earliest  his- 
torical period,  recognized  a  natural  right  in 
children  to  inherit  the  property  of  their  pa- 
rents, we  know  of  no  legal  principle  to  pre- 
vent the  legislature  from  taking  away  or  lim- 
iting the  right  of  testamentary  disposition  or 
imposing  such  conditions  upon  its  exercise  as 
it  may  deem  conducive  to  public  good. 

In  this  view,  the  so-called  inheritance  tax  of 
the  state  of  New  York  is  in  reality  a  limita- 
tion upon  the  power  of  a  testator  to  bequeath 
his  property  to  whom  he  pleases;  a  declaration 
that,  in  the  exercise  of  that  power,  he  shall 
contribute  a  certain  percentage  to  the  public 
use;  in  other  words,  that  the  right  to  dispose 
of  his  property  by  will  shall  remain,  but  sub- 
ject to  a  condition  that  the  state  has  a  right 
to  impose.  Certainly,  if  it  be  true  that  the 
right  of  testamentary  disposition  is  purely 
f^tnWMory,  the  state  has  a  right  to  require  a 


contribution  to  the  public  treasury  before  the 
bequest  shall  take  effect.  Thus  the  tax  Is  not 
upon  the  property,  in  the  ordinary  sense  of 
the  term,  but  upon  the  right  to  dispose  of  It, 
and  it  is  not  until  it  has  yielded  its  contrlba- 
tlon  to  the  state  that  it  becomes  the  property 
of  the  legatee.  This  was  the  view  taken  of  m 
similar  tax  by  the  court  of  appeals  of  Marr- 
land  in  Slate  v.  Dalrymple,  70  Md.  294,  290  [9 
L.  R.  A.  872],  in  which  the  court  observed: 
"Possessing,  then,  the  plenary  power  indi- 
cated, it  necessarily  follows  that  the  state  in 
allowing  property  ...  to  be  disposed  of 
by  will,  and  in  designating  who  shall  take 
such  properly  when  there  is  no  will,  may  pre- 
scribe such  conditions,  not  in  conflict  with  or 
forbidden  by  the  organic  law,  as  the  leglslft- 
ture  may  deem  expedient  These  conditions, 
subject  to  the  limitation  named,  are  conse- 
quently wholly  within  the  discretion  of  the 
general  assembly.  The  act  we  are  now  consid- 
ering plainly  intended  to  require  that  a  person 
taking  the  benefit  of  a  civil  right  secured  to  him 
under  our  laws  should  pay  a  certain  premium 
for  its  enjoyment.  In  other  words,  one  of  the 
conditions  upon  which  strangers  *and  [020 
collateral  kindred  may  acquire  a  decedent's 
property,  which  is  subject  to  the  dominion  of 
our  laws,  is,  that  there  shall  be  paid  out  of  such 
property  a  tax  of  2i  per  cent  into  the  treasurj 
of  the  state.  This  therefore  is  not  a  tax  upon 
the  property  itself,  but  is  merely  the  price  ex- 
acted by  the  state  for  the  privilege  accorded 
in  permitting  property  so  situated  to  be  trans- 
ferred by  will  or  by  descent  or  distribution." 

That  the  tax  is  not  a  tax  upon  the  property 
itself,  but  upon  its  transmission  by  will  or  l^ 
descent,  is  also  held  both  in  New  York  and  In 
several  other  states.  Re  Swift' a  Entate,  187  N. 
Y.  77  [18  L.  R.  A.  709].  in  which  it  is  seld. 
page  85.  that  'Hhe  effect  of  this  special  tax  Is 
to  take  from  the  property  a  portion,  or  a  per- 
centage of  it,  for  the  use  of  the  state,  and  I 
think  it  quite  immaterial  whether  the  tax  can 
be  precisely  classified  with  a  taxation  of  prop- 
erty or  not.  It  is  not  a  tax  upon  persons." 
Re  Uoffman'e  Estate,  143  N.  Y.  827;  School^ 
field  V.  Lynchburg,  78  Va.  306;  Strode  v.  Chm. 
53  Pa.  181;  Re  CuUunCe  WiU,  145  N  Y.  CM. 
In  this  last  case,  as  well  as  in  WaUate  t. 
Myere,  38  Fed.  Rep.  184  [4  L.  R.  A.  171],  it 
was  held  that,  although  the  property  of  the  de- 
cedent included  United  States  bonds,  the  tax 
might  be  assessed  upon  the  basis  of  their  valne, 
because  the  tax  was  not  imposed  upon  the 
bonds  themselves,  but  upon  the  estate  of  tlie 
decedent,  or  the  privilege  of  acquiring  prop- 
erty by  inheritance.  Eyre  v.  Jacob,  14  Gratt. 
427;  dos  Passos,  Inheritance  Tax  Law,  chap.SL 
§  8.  and  cases  cited.  Such  a  tax  was  also  held 
bv  this  court  to  be  free  from  any  constitutional 
objection  in  Mager  v.  Grima,  49  U.  8.  8  How. 
490.  493  [12;  1168.  1170],  Mr.  Chief  Justice 
Taney,  remarking  that  *'the  law  in  question  is 
nothing  more  than  an  exercise  of  the  power 
which  every  state  and  sovereignty  possesses, 
of  regulating  the  manner  and  terms  within 
which  'property,  real  and  personal,  within  its 
dominion  may  be  transferred  by  last  will  and 
testament,  or  by  inheritance;  und  of  prescrib- 
ing who  shall  and  who  shall  not  be  capable  of 
taking  it.  ...  If  a  state  may  deny  the 
privilege  altogether,  it  follows  that  when  it 
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(noU  It,  it  mitj  annex  lo  the  grant  kiiT  condi- 
tions whicb  it  buppowB  to  be  requlrnl  b;  ita  <n- 
630jiere«ls  or  *pi>]i<'f."  To  the  mme  elTrot  la 
UMled  Smla  *.  Vea  04  U.  8.  819  [24:  19^]. 

Wetliink  that  it  follows  from  lliU  tLal  tbe 
Mt  in  queatloD  ia  nol  open  to  the  objecllon 
thai  it  ia  Bu  attempt  to  tui  lt>e  properlj  of  the 
United  Slates,  aince  Ibe  tax  1*  impi«ed  upon 
Ibe  legacy  ttefore  It  renchea  the  banils  of  tbe  - 
goTemment.  Tlie  legacT  become*  t)ie  prop 
enj  of  Ihe  United  Slates  only  after  tl  haa  tul- 
tend  a  diminution  h>  tbe  amount  of  tbe  U~ 


Ukitbd  Statu,  P(ff.  in  Brr^ 
Abhbsl  p.  Fttch. 
[No.  82S.] 
l"be"'proMrly  ot'ihe   Submittti  vnt\    No,  Jflt.   May  8,  1896.     Da- 


eided  May  tS.  1896. 


iinuttun  to  tne  amount  ol  tne  tai,    .„  ni,i„„(T  j, 
inly  upon  tbla  condiUon  that  the        M,„^f^" 


■nd  It  1r        .      . 

Irgiala'tire  uHenta  to  a  beqiieat  ot  It. 

a.  Wlieibi>r  the  United  iiitaies  area  corpora- 
ll<Hi  "eiempthy  Ian  frnm  Inxatioa/'nilbiD  the 
meiialng  nf  tbu  New  Yi>rk  alalulea.  Ii  tbe  re- 
maining qiiealion  in  thu  cnse.     Tbe  coi 
appeals  baa  liuld  Ibat  Ibla  eiempli  n  w 
plicable    only    lo  domeflic  corporatlonn  ue-    „„„;    _i|„L    „„  ,i,„onii,  ^        »  »      -i   luna 

"--   '--Mor  bequeathed  to  tbe  United   Slatei 

lent  Ibe  sum  of  in.t.lOO.  upon  wbicb, 

r  of  the  Burrogaie'a   curt,  there  was 

.    an  Inberltance  lax  of  |H.T.Vi. 

The  cose  doea  not  diSi:r  In  principle  from 

abnve  decided,   and   the  jadgin^nt  ^ 


Hr.  Justice  Brown ;  In  this  case  Qenrge 
,  It  ^  Cullum,  a  resident  of  the  slate  nf  New 
"  *"  York,  died  in  the  city  of  New  T.irk  oo  Feb- 
.   ^    '""y  2a,  18wa.  leaving  a  lusl  will  and  tra'a- 

*    °^     m»n1      mh\rh      nn    tha  Stnih  rtan  r>f  « r,p!l     IHD9 
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I  in  R»  Prima' a  Etta' 

H.  Y.  847  [18  L.  R,  i.  713].  it  was  held  that  L^"  !^ 

foreign  reliifioiis  and   chanlable  corporationa  C;  „  j 

were  not  rxt-mpt  from  the  payment  of  a  leirscy  -i^.„j 

Ifcx.Cbief  Judge  Aorirewe  ol«eT»inglp.  8H0):  "^""'^ 
"We  are  of  opinion  that  a  alatute  of  a  state 

poralions  created  by  the  slate  snd  over  which 

It  haa  power  of  rialtation  and  control.     .     .     , 

The  legislature  in  such  coses  Is  dealing 

lis  own  creation',  whose   rigbts  and   obllga- 

tinna  It  may  limit,  diflne.  and  control  "    To 

(be  same  eSrct  are   CatHn  t.  Ti-inity  Celltgt, 

118  N.   Y.    18S  [8  L.   R.  A.   30fl];    White  t. 

Bmard.  46  N.   Y.  144:  Be  BalUii'i  Ettatt.  144 

K.  Y.  1»2;  Uirtoty.   VfiiUkTop.   J63  Masa.  118    „-.^  ....  ,  .         ,.    . 

IML.  RA  !5.1.D«,P,^  Inb.r|,.™T..    "i'Sl'^ZlZ^.T/X 

Law,  chHp.  S.  gH4.     If  tbe  ruling  of  the  court 

ot  appeals  ot  New  York  in  thisparlicular  case 

be  not  abaolulvly  binding  upon  us,  we  think 

that,  having  regard  to  the  purpose  of  the  law 

to  impose  a  tai  fieiiernlty  upon  Inheritances. 

Ike  legislature  Inleoded  lo  allow  an  exemption 

only  in  favor  of  such  corporations  aa  It  had 

Itself  created,  and  which  might  reasonably  be 

supposed  lo  be  Ibe  special  objects  ot  Its  aollci- 

tode  and  bouniy. 

In  ftddilion  to  thia,  however,  tbe  United 
Btn<ps  are  not  one  of  the  class  of  corporations 
631]lniended  by  law  tobeeiempl'frum 


(Bee  a  a  Beporter^  ed.  II 


1.  A  millUry  eipedlMoa  or  e 
by  U.  B.  Rev.  Siat.  t  laSi.  Is 
men,  witta  knowledKe  of  tba 


iterprlse  pmblbl(«d 


Ibeir  I 


nirol. 


vhioh  iber  embsik  anil  drill  add  by  wlilcb  tber 
•re  uken  to  Cutia,  where  tber  dieembark  lo  et- 
(wt  an  armed  landlOK  on  the  oaatt.  with  mient 
to  make  war  avalnai  tbe  aovernment,  with  wtiiob 
tbe  Dnlied  Statea  Is  at  peaoe. 

uncontradloteo 

Ion  of  the  evi- 

dence  bj  ibe  ]udg«.  wbn  speciScsllr  subinltted 

the  matten  of  face  to  the  Jury,  la  not  error. 

3.   Theopinlonof  the  oourueipreajed  Mjihe  Jury, 

that,  aqueatlon  of  tact  Is  free  tram  reasonable 

doubr,  la  notgroiiDd  of  rereraal  If  tie  eipreSHly 

tella  them  that  It  la  a  queatlon  lor  their  aeier- 

mlnatlon  alone. 

t.    On  tbe  question  wbelher  a  oomblnatlon  waa 

.  .  .  ,  _.     _        lawful  or  not.  dedaratlona  of  tbom  Bnimgod  io 

Tu  Law,  chap.  8.  §84.     la  Hi  llamiUon.  14S      tt.eiplanaiory  of  aots  dine  In  turtheranve  ot  Its 
N.  Y.  810,  it  WHS  held  that  the  execution  did       object,  are  competent  endeaoa  artar  the  oom. 
Mt  apply  to  a  municlpalliy,  eveik  though  ere-       blnailon  tuta  been  proved, 
■led  by  tbealate  tlsell.  I.    Want  of  evidenoe  to  suitalD  a  verdict  aoalnit 

Upon  tbe  whole,  we  think  the  copstniction      someof  tbe  defendanta  In  a  erlmlna)  cue  maj 
^1  upoD  the  statute  by  the  court  of  appeals 


.  _.'WbaIthe'cor|iorailonaar«  to  which  the  '".  *.,':?"*°"^''i'.'.?f'..?!.»*f, 
exemption  waa  Intended  to  apply  areiiidicaled 
by  Ibe  tax  laws  of  New  York,  and  are  con- 
flned  lo  thoKB  of  a  religious,  educallnnal.  rhar- 
llable,  or  reformatory  purpose.  We  think  it 
Waa  not  intendeil  to  spply  It  to  a  purely  polit- 
ical or  governmrninl  corporstloti  like  tbe 
Unttetl  Slates.  QiUia  v.  THnily  CalUg4,  113 
H.  Y.  188  [,1  L.  K  A.  SOHh  BU  Van  Klutk't 
AtaU.  121  H.  Y.  701:  DosWssos.Inheri 


WMcorrect  and  the  j«rijment  nf  At  nipreme    ^^i^ awjartUtoni  of  «« « ■™ 
»an  ftAertfor^jn-ynra.  tvtOentt  aonintt  eo-conii^to-olai  v 

Mr.  Justice  Harlan  niaaents,  ooln  t.  Oiflln,  Uh  KM. 

inc.&       n.  a,  book  41.  i» 
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be  condldered  as  irronnd  for  reverial,  althnucrh 
no  motion  or  request  was  made  in  the  lower 
court  to  insuuct  tbe  Jury  to  flod  for  thenu 
0.  Mates  of  the  vessel  who  proceeded  on  the  voy- 
age under  the  captain's  orders  are  not  ^ilty  of 
assisUoK  a  military  expeditiun  by  reason  of  the 
fact  that  the  vessel  carried  the  persons  enaaged 
in  such  expedition,  in  the  absence  of  proof  of 
guilty  kDuwledflreof«or  participation  in,  such  ex- 
pedition before  they  left  port. 

[No.  986.] 
Bnbmitted  May  18, 1896,  Decided  May  S5, 1896. 

IN  ERROR  to  the  District  Court  of  the 
Unilcfl  Slates  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgment  of  that 
court  convicting  J,  H.  S.  Wiborg  et  al.  of  set- 
ting on  foot  and  prepnnng  a  certain  military 
exf)edition  and  enterprise  against  Cuba,  a  ter- 
ritory of  Spain,  against  the  provision  of  tbe 
act  of  Con  ^  I  ess.  Affirmed  as  to  Wil>orfj  and 
reversed  as  to  Petersen  and  Johansen,  and  case 
remanded  with  instruciioos  for  a  new  trial  as 
to  them. 
See  same  case  below,  73  Fed.  Rep.  159. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Wiborg,  the  captain,  and  Petersen  and 
Johansen,  the  mates,  of  the  steamer  Horsa, 
were  indicted  in  the  district  court  of  the 
United  Slates  for  the  eastern  district  of  Penn- 
sylvania under  U.  S.  Rev.  Stat.  §0280.  The 
indictment  charged  that  defendants,  "mar- 
iners, at  the  district  aforesaid  and  within  the 
jurisiiiction  of  this  court,  did,  within  the  tcr 
ritory  and  jurisdiction  of  the  United  Stales. 
to  wit,  at  the  port  of  Philadelphia,  Pennsyl- 
vania, within  the  district  aforesaid,  begin,  set 
on  foot,  and  provide  and  prepare  the  means 
for  a  certain  military  cxp(>diiion  and  enter- 
prise to  be  carried  on  from  thence  against  the 
territory  and  dominions  of  a  foreign  prince,  to 
wit,  against  tbe  island  of  Cuba,  the  said  is- 
land of  Cuba  being  then  and  there  the  terri- 
tory and  dominions  of  the  King  of  Spain,  the 
said  United  States  being  then  and  there  at 
peace  with  the  King  of  Spain,  contrary  to  the 
form  of  the  act  of  Congress  in  such  case  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America."  Tht-y 
were  tried  before  Judge  Butler  and  a  Jury, 
and  convicted.  Motions  in  arrest  of  judg- 
ment and  for  a  new  trial  were  severally  made 
and  overruled,  and  defendants  were  sentenced 
to  pay  fines  and  to  serve  terms  in  the  state 
perdlentiary.  This  writ  of  error  whs  there- 
upon sued  out  and  defendants  admitted  to 
bail. 

The  Horsa  was  a  Danish  steamer,  sailing 
under  the  Danish  flag,  and  defendant  Wiborg, 
its  captain,  was  a  subject  of  the  Kinsr  of  Den- 
mai  k.  as  were  also  hiscodefendants,  as  claimed 
bv  their  counsel. 

634J  *Tbe  Hor<a  was  engaged  in  the  fruit 
business  for  John  D.  Hart  &  Company,  of  Phil- 
adelphia,  and  on  November  9,  1895,  cleared 
from  Philadelphia  for  Port  Antonio,  Jamaica. 
She  bad  on  board  but  little  cargo,  consisting 
of  two  life  boats,  a  lot  of  empty  boxes  and 
barrels,  two  horses,  some  horse  feed,  bales  of 
hay  and  boxes  of  corn,  all  of  which  were  em- 
tered  on  her  manifest.  Just  before  sailinip. 
Captain  Wiborg  received  a  message  (in  writ- 
g90 


ing  but  not  produced),  which,  he  said,  w::  . 
••After  I  passed  tbe  Breakwater  to  prorer  • 
north  near  Barnegat  and  await  further  orders."' 
The  Horsa  sailed  between  6  and  7  P.  if.,  and, 
after  passing  the  Delaware  Breakwater,  her 
proper   course  would    be   southward.     She 
turned,  however,  to  the  northward,  went  up 
the  Jersey  coast  to  Barnegat  light  and  an- 
chored on  the  hif^h  seas  between  3  and  4  miles 
off  the  shore.     Between  10  and  11  tbe  same 
evening  the  steam  lighter  J.  S.    Stranahan 
sailed  from  Brooklyn,  carrying  some  cases  of 
goods  and  two  life  boats,  which  had  been  put 
on  board  by  the  crew  of  the  lighter  during 
the  evening.    On  the  lower  l)ay  of  New  York, 
below   Staten  Island,  during  the  night  she 
took  on  board  between  thirty  and  forty  pas- 
sengers, mostly  dark  complexioned  menspeak- 
inc:  a  foreign  language,  apparently  Cubans  or 
Spaniards.    The  lighter  then    ran    down  to 
Barnegat,  where  she  saw  the  H(»rsa  under  « 
white  flag.    She  also  ran  up  a  white  flag,  went 
alongside/and  put  aboard  her  passengers  with 
the  cases  of  goods  and  the  life  boats.     They 
brouL'ht  authority  in  writing  from  John  D. 
Hart  i^  Co.,  which  was  not  produced.     Cap- 
tain Wiborg  saw  the  transfer  made,  and  as- 
sented to  it.     His  fireman  complnining,  be  an- 
swered: •'!  told  them  if  anybody  had  to  hanr 
for  this  I  would  be  the  man  to  bang  for  \\r 
Hq  testified  that  tbe  man  on  the  lisrhtcr  brought 
him  a  message  from  John  D.  Hart  <&  0(»ni- 
pany.     "He  told  me  to  take  those  men  and 
Ini^&ragc  and  whatever  they  had  aboard  the 
Horsa,  and  let  them  off  whenever  they  called 
for  it  to  be  let  off.     I  shipped  two  boats  at 
the  same  time,  and  the  order  of  my  message 
was  to  deliver  those  two  boats  to  those  men 
and  the  two  boats  that  I  had  shipped  here  in 
Philadelphia.  .     .     ,  The  only  order  wa«»  the? 
had  a  colored  man  there  that  they  *ca)ie<i[63& 
the  pilot,  and  whenever  be  called  for  !heni  lo 
be  let  off"  I  should  let  them  off  and  give  them 
the  boats."    As  to  the  boats  taken  on  at  Phila- 
delpliia  and  those  taken  on  off  Barnegat,  he 
was  ''to  deliver  them  to  these  men  as  soon  as 
they  called  for  them.     .     .    .    The  pilot  did 
not  tell  me  where  he  was  going.     I  did  talk 
to  him,  but  he  could  talk  very  little  English." 
The  captain  testified  that  the  writing  from  J. 
D.  Hart  &  Co.,  "to  take  whatever  was  in  the 
tug,  the  men  and  their  luggage  and  boxes, 
and  let  them  olT  whenever  they  called  for  it 
to  be  let  off,"  did  not  strike  b^m  as  an  unusual 
thing;  it  did  not  strike  him  as  unusual  "that 
these  men   were  to  be  taken  ou   board  and 
turned  out  on  the  sea  with  the  boats."    It  ap- 
peared and  was  admitted  that  there  was  an 
insurrection  in  Cuba.    The  captain  was  In- 
formed that  the  party  was  gninir  to  Cuba,  and 
believed  tbe  men  were  going  to  fight  for  Cuba, 
but  was  careful  to  ask  no  questions,  and  testi- 
fied that  he  considere<l   his  own  part  in  the 
affair  to  l>e  lawful.    The  charter  party  was 
not  produced. 

After  boarding  the  Horsa,  these  persona 
broke  open  the  l^xes  which  they  bad  brought 
with  them,  and  took  out  rifles,  swords,  and 
machetes,  and  one  cannon.  They  also  had 
cartridge  bejts.  medicines,  and  bandages  with 
them.  They  were  not  in  uniform,  but  there 
was  evidence  that  some  of  them  had  caps  with 
a  little  flag,  which  they  said  was  a  f^u*mn 
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fltg.  They  brought  their  own  food  with  them . 
The  evidence  tended  to  show  that  when  these 
men  divided  up  the  arms,  every  man  had  a 
rifle;  that  certain  of  them,  understood  to  be 
offieerB,  had  -swords  and  revolvers;  that  one 
leemed  to  be  in  command  of  them;  and  that 
this  commander  asked  some  of  the  crew 
whether  they  would  fight  if  attacked  by  a 
Spanish  gunboat.  There  was  also  some  evi* 
dence  that  there  were  military  exercises  in  the 
nature  of  drilling  by  from  three  to  seven. men 
at  a  time;  that  these  persons  stated  thai  they 
were  going  to  Cuba  to  fight  the  Spaniards; 
that  on  the  second  day  out  they  made  small 
canvas  bags  to  put  cartridges  in.  and  unpacked 
a  bale  of  blankets  which  they  had  brought 
iri(h  them,  wrapped  one  hundred  and  fifty 
square  rifles  in  these  blankets  in  small  bundles. 
63G]about  five  in  each,  and  threw  the*boxes 
overl)oardin  which  the  rifles  had  come,  taking 
a  rifle,  sword,  and  machete  apiece,  and  practis- 
ing with  them  and  the  cannon.  There  were 
three  kinds  of  cartridges  and  two  kinds  of 
rifles.  One  witness  stated  that,  as  he  was  in- 
formed by  them,  there  were  small  Winches- 
ters for  the  cavalry  and  big  rifles  for  the  in- 
fantry; big  revolvers  for  the  officers;  and  that 
the  cannon  was  a  Maxim  gun,  in  charge  of  a 
French  Canadian.  This  machine  gun  was 
worked  with  a  slot  and  a  crank,  and  had  its 
own  cartridges.  The  witness  saw  it  worked, 
and  saw  them  practising  with  it,  and  the  man 
In  charge  showed  him  how  they  were  doing  it. 
Some  testimony  was  introduced  on  behalf  of 
defeLdt.nts  to  the  effect  that  a  machete  is  gen- 
erally carried  by  the  inhabitants  of  the  West 
Indies,  and  has  many  peaceful  uses.  One  of 
the  defendants'  witnesses  admitted  that  it  was 
a  formidable  weapon,  and,  moreover,  that  he 
bad  never  seen  citizens  carry  guns  in  Cuba. 
It  is  unquestioned  that  the  machete  is  used 
for  both  war  and  peace,  it  being  described  in 
the  Century  Dictionary  as  a  * 'heavy  knife  or 
cullaHS.  used  among  Spanish  coldhists  and 
Spanish- American  countries,  both  as  a  tool  and 
as  a  weapon,"  and  by  Webster  as  "a  large. 
heavy  knife,  resemblins:  a  broadsword,  often 
2  or  8  feet  in  length,  used  by  the  inhabitants 
of  Spanish  America  as  a  hatchet  to  cut  their 
way  thrpugh  thickets,  and  for  various  other 
purposes.*' 

After  leaving  Barnegat,  the  Horsa  took  the 
niual  course  for  Jamaica,  which  follows  the 
Cuban  coast  for  about  six  hours.  The  usual 
color  of  her.  funnel  was  yellow  below  with 
led  above  and  black  on  top.  and  it  was  so 
painted  when  she  left  Philadelphia.  While 
she  was  at  sea  the  funnel  was  repainted  red 
and  black,  and  when  she  returned  to  Phila- 
delphia it  was  black,  red,  and  yellow.  The 
name  of  the  Horsa  was  painted  out  amidships, 
bat  her  name  was  on  the  stern  in  brass  let- 
ters and  on  the  bow,  and  those  letters  were 
not  painted  over  to  the  captain's  knowledge. 
About  6  miles  off  the  coast  of  Cuba  the  col- 
ored pilot  gave  orders  to  disembark.  This 
was  about  11  o'clock  at  night,  and  the  disem- 
barkation was  conducted  under  Uie  supervision 
of  Captain  Wibore,  who  had  the  lighU  of  the 
veaM>1  put  out.  The  two  boats  were  launched 
M7]  *whlch  had  come  on  board  at  Phila- 
delphia and  also  those  which  had  come  with 
the  Ughter^  and  Captain  Wiborg  sold  the  men 
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one  of  the  ship's  boats.  As  one  of  the  boats 
leaked,  another  was  lowered  from  the  ship. 
The  passengers  took  to4he  boats,  taking  with 
them  all  the  ammunition  and  arms  they  could 
carry.  The  steamer  then  undertook  to  tow 
the  boats,  but  a  strange  light  was  seen  in  the 
distance,  and  at  the  request  of  the  men  the 
captain  cut  the  boats  loose  and  started  away 
at  full  speed.  Some  forty  boxes  of  cartridges 
had  been  left  on  the  Horsa  because  there  was 
no  room  for  them  on  the  boats,  and  Captain 
Wiborg  directed  that  these  should  be  thrown 
overboard.  He  said  this  was  to  avoid  getting 
into  trouble  at  Port  Antonio,  since  the  boxes 
were  not  manifested  for  that  port.  The  Horsa 
then  completed  her  voyage  to  Port  Antonio. 
The  captain  said  he  told  the  collector  there  he 
had  lost  two  boats,  "to  put  him  off  bis  guard." 

Defendants'  counsel  requested  the  court  to 
give  to  the  jury  thirteen  points  or  instructions, 
of  which  the  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  eleventh  were  as  follows: 

"4.  That  the  laws  of  the  United  States  and 
the  section  under  which  the  defendants  are 
indicted  do  not  prohibit  transporting  of  arms 
or  of  military  equipments  to  a  foreign  country 
or  forbid  one  or  more  individuals,  slnglv  or  in 
unarmed  association,  from  leaving  the  United 
Slates  for  the  purpose  of  joining  in  any  mili- 
tary operations  which  are  being  carried  on 
between  other  countries  or  between  different 
parties  in  the  same  country. 

**  5.  That  before  the  jury  can  find  the  de- 
fendants guilty  under  this  indictment  they 
must  first  find  that  there  was  a '  military  expe- 
dition or  enterprise'  against  the  territory  of 
the  King  of  Spain.  A  military  expedition  or 
enterprise  does  not  exist  unless  there  is  a  mili- 
tary organization  of  some  kind  designated  as 
infantry,  cavalry,  or  artillery,  and  officered 
and  equipped  for  active  hostile  operations. 

*'6.  That  if  the  jury  find  that  there  were 
transported  on  board  of  the  *  Horsa'  arms  and 
men,  but  the  same  were  not  a  *  military  organi- 
zation as  infantry,  cavalry,  or  artillery,  and 
*officered  and  equipped,  or  in  readiness  [638 
to  be  officered  and  equipped,'  then  the  jury 
must  find  the  defendants  not  guilty. 

'*7.  That  it  is  not  an  offense  against  the 
laws  of  the  United  States  for  a  shipper  to  ship 
arms  to  a  foreign  country  or  for  volunteers  to 
ffo  to  a  foreif^n  country  for  the  purpose  of 
Joining  in  military  operations  which  are  being 
carried  on  between  other  countries  or  between 
different  parties  in  the  same  country;  in  such 
cases  the  shipper  and  volunteer  would  run 
the  risk,  the  one  of  capture  of  his  property, 
and  the  other  of  the  capture  of  his  person  by 
the  foreign  power;  but  the  master  of  the  ship 
transporting  such  arms  and  volunteers,  not 
being  a  military  expedition  or  enterprise, 
would  not  commit  any  offense  against  the 
laws  of  the  United  States  and  would  not  be 
liable  under  this  indictment 

"  8.  That  if  the  jury  find  from  the  evidence 
in  this  case  that  the  officers  of  the  steamship 
Horsa  took  on  board,  off  the  coast  of  New 
Jersey,  on  the  high  seas,  a  number  of  men,  all 
dressed  as  citizens,  without  arms  and  equip- 
ments on  their  persons,  and  at  the  same  time 
took  on  board  certain  boxes  of  arms  and  am 
munition  and  munitions  of  war,  but  that  the 
said  men  were  not  organised  as  infantry,  cav- 
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airy  or  artillery  or  ready  for  such  orf^niza- 
tion,  the  jury  are  instructed  that  they  must 
find  tbe  defendHnt8*not  guilty,  even  if  the 
lury  believe  that  the  passengers  on  board 
intended  to  enlist,  on  arrival  in  Cuba,  in  the 
Cuban  army. 

*'  9.  That  if  the  jury  find  from  the  evidence 
that  the  defendants  took  on  board  their  vessel, 
off  the  New  Jersey  coast,  a  number  of  men, 
unarmed  and  not  organized,  either  as  infantry, 
cavalry,  or  artillery,  and  at  the  same  time 
took  on  board  boxes  of  ammunition  and  arms, 
the  jury  are  instructed  that  they  must  And  the 
defendants  not  guilty,  even  if  the  jury  should 
believe  that  the  men  intended  upon  arrival  in 
Cuba  to  enlist  in  the  Cuban  army,  and  that 
the  boxes  of  arms  were  intended  for  use  in 
the  Cuban  army." 

**  11.  That  if  the  jury  find  from  the  evidence 
that  the  passengers  and  boxes  of  arms  did  not 
consn'iute  a  military  expedition  or  enterprise, 
but  thatthe  said  passengers  were  simply  going 
to  Cuba  to  enli.*>t  in  either  army,  and  the  said 
639]  *arms  and  ammunition  were  being  con- 
veyed to  Cuba  to  be  ustd  l)y  either  army,  then 
the  jury  are  instructed  that  the  defendants  in 
transporting  them  in  due  course  of  their 
business  committed  no  offense  against  the 
laws  of  the  United  8ta*es;  and  the  jury  are 
further  instructed  that  all  evidence  of  secrecy, 
such  as  taking  on  the  passengers  and  boxes  of 
arms  on  the  high  seas  and  putting  out  the 
lights  off  the  coast  of  Cuba,  were  acts  which 
the  defendants  might  lawfully  do  to  avoid  the 
capture  of  the  passenirers  and  the  capture  of 
the  property  from  off  their  ship  by  Spanish 
men  of  war;  but  under  such  circumstances,  if 
the  jury  find  there  was  no  military  expedition 
or  ent4^rprise,  such  acts  would  not  of  them- 
selves be  evidence  of  any  intent  to  violate  the 
statute  of  the  United  States  under  which  the 
defendants  are  Indicted." 

The  court  charged  the  Jury,  explaining  the 
Indictment,  and  tlien  continued  as  follows: 

**Tlieeviii«noe  heard  would  not  justify  a 
conviction  of  anything  more  tl  an  providins: 
the  means  for  or  aiding  such  miltiry  expedi- 
tion by  furnisldng  tranf^portation  for  the  men, 
tlieir  arms,  bagiage.  etc.  To  convict  them, 
you  must  be  fully  sati^ified  by  the  evidence 
that  a  military  expedition  was  organized  in 
this  country,  to  be  carried  out  as  and  with 
the  object  charged  in  the  indictment,  and 
that  the  defendants,  with  knowledge  of  this, 
provided  means  for  Its  assistance  and  assisted 
ft  as  before  stated. 

"Thus  you  observe  the  case  presents  two 
(juestfonn:  Fir»t,  Was  such  military  expedi- 
tion firganized  here  in  the  United  Slates? 
Secondly,  Did  the  defendants  rendf  r  the  aasist- 
ance  stated  here  with  knowledge  of  the 
facts? 

*'In  passing  on  the  first  question,  it  is 
necessary  to  understand  what  constitutes  a 
military  expedition,  within  the  meaning  of 
the  statute.  For  the  purposes  of  this  case,  it 
is  sufllcient  to  say  that  any  combination  of 
men  organized  here  to  go  to  Culia  to  make 
war  upon  its  eovernment,  provided  with  arms 
and  ammunition,  we  being  at  peace  with  Cuba. 
conf«titutes  a  military  expediiion.  It  is  not 
necessary  that  the  men  shall  be  drilled,  put 
in  unifoimi,  or  prepared  for  effloieiit  terrioe, 
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nor  that  they  shall  have  been  organised  aa,  or 
*according  to  the  tactics  or  rules  which r640 
relate  to.  what  is  known  as  infantry,  arlillerj, 
or  cavalrv.  It  is  sufficient  that  they  shall  haw 
combined  and  organized  here  to  go  there  and 
make  war  on  the  foreign  government,  and  haw 
provided  themselves  with  the  means  of  doing 
so.  I  say  '  provided  themselves  with  tbe 
means  of  doing  so,'  because  the  evidence  here 
shows  that  me  men  were  so  provided. 
Whether  such  provision,  as  by  arming,  etc, 
is  necessary  need  not  be  decided  in  this  case. 
I  will  say,  however,  to  counsel  that  were  that 
question  require<I  to  be  decided,  I  should  hold 
that  it  is  not  necesf^ary. 

'*  Nor  is  it  important  that  they  intended  to 
make  war  as  an  independent  body  or  in  con- 
nection with  others.  Where  men  go  without 
combination  and  organization  to  enliMt  as  in- 
dividuals in  a  foreign  army,  they  do  not  con- 
stitute such  military  expeiiltion,  and  the  fact 
that  the  vessel  carrying  tliem  might  carry  arms 
as  merchandise  wouM  not  be  important. 

Taking  up  defendants'  thirteen  points,  the 
court  di8po<«ed  of  them  as  follows? 

'* '  1.  It  is  not  a  crime  or  offense  against  the 
United  States,  under  the  neutralilv  laws  of 
this  country,  for  indivi<luals  to  leave  this 
country  with  intent  to  enlist  in  foreign  mili- 
tary service,  nor  is  it  an  offense  against  the 
United  States  to  transport  persons  out  of  this 
country  and  to  land  them  in  foreign  countries 
when  such  persons  have  an  intention  to  enliat 
in  foreign  armies ' 

'*  As  a  general  proposition  this  is  true,  aad 
the  point  is  affirmed. 

"  '  2.  It  is  no  offense  against  the  laws  of  tfea 
United  States  to  transport  arms,  ammunition, 
and  munitions  ot  war  from  this  country  to  any 
other  foreign  country,  whether  they  are  to  tie 
used  in  war  or  not;  that  in  such  case  the  shl|>> 
per  and  transporter  of  the  arms,  ammunition, 
and  munitions  of  war  only  run  the  riKk  of  iIm 
capture  and  seizure  of  such  arms  an<l  contra- 
band of  war  by  the  foreign  power  against 
whom  they  are  intended  to  be  used ;  but  this 
does  not  make  it  an  offense  against  the  laws  of 
the  United  States,  and  for  such  cause  the  de- 
fends nts  cannot  be  held  guilty.' 

"This  i«  also  true.  No  military  expedition 
would  ex 'St  in  such  case. 

***  '8  That  it  is  no  offense  against  the|'64i 
laws  of  the  United  States  to  tran«>port  pemona 
intending  to  enlist  in  foreign  armies,  and  arms 
and  munitions  of  war,  on  the  same  ship;  tliat 
in  such  case  the  persons  transported  and  tbe 
shipper  and  transporter  of  the  arms  run  ihe 
risk  of  seizure  and  capture  by  the  foreign 
power  against  whom  the  arms  were  to  be  used 
and  against  whom  the  persons  and  passengen 
intended  to  enlist;  but  such  cause  did  not  con- 
stitute an  offense  against  the  laws  of  the  United 
States,  and  for  such  cause  the  defendants  cnn- 
not  he  found  guilty.' 

'This  is  true,  provided  the  persons  referred 
to  herein  had  not  combined  and  organlicd 
themselves  in  this  country  to  go  to  Cuba  and 
there  make  war  on  the  government.  If  tbej 
had  so  combined  and  organized,  and  yel  In- 
tended when  they  reached  Cuba  to  join  tbe 
insurgent  army  and  thus  enlist  in  its  servles^ 
and  the  arms  were  taken  along  for  their  m^ 
they  would  constitqte  a  military  expedition,  as 
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before  deficiibed. and  the  trfiiisportatfnn  of  such 
body  of  persons  from  ibis  country  for  b\\c.\x  a 
purpose  would  be  an  offense  against  the  at  at  ute. 

"The  fourth,  fifth,  sixth,  seventh,  eighth, 
lad  ninth  points  are  fully  answered  by  what 
baa  lippD  Srtid. 

"  *10.  Even  if  the  Jury  do  find  that  the  men 
taken  on  board  were  an  organized  military 
force  with  oftioers,  as  infantry,  cavalry,  or 
artillery,  the  jury  csnnot  find  tbe  defendants 
gailty  unless  the  jury  also  find  that  the  de- 
fendants knew  that  they  were  such  a -military 
orgMniz*tion  as  infiintry,  cavalry,  or  artillery, 
constituting  a  military  expedition  or  enterprise 
•gainst  the  kingdom  of  Spain.' 

"As  before  stated,  to  justify  conviction  of 
the  defendants,  the  jury  must  be  fully  satis- 
ficii  that  the  defendanis  knew  that  the  men 
constituted  a  military  expedition  such  as  I 
have  described. 

'*Tlie  eleventh  point  has  been  fully  answered 
by  what  the  court  has  said. 

*'The  twelfth  point  is  a  very  important 
point,  and  is  as  follows: 

*'  *12.  If  the  jury- find  that  when  thedefend- 
642]  ants  left  *Philadelphia,  and  until  after 
they  had  passed  beyond  the  jurisdiction  of  the 
United  States,  they  were  ignorant  of  the  fact 
that  they  were  to  transport  the  men  in  ques- 
tion, with  their  arms  and  provisions,  and  find 
that  the  point  off  Barnegat  where  the  men  in 
question  were  taken  aboard  was  beyond  the 
Jurisiiiciion  of  the  Unhed  States, — in  other 
^ords  beyond  the  8-mile  limit, — and  find  that 
tbe  vesKel  was  sailing  under  a  Danish  flag, 
then  and  in  that  case  they  will  flod  the  de- 
femlants  not  guilty.' 

*'This  point  raises  the  question  whether  the 
defendaiita  committed  an  offense  against  the 
statute,  if  the  only  aid  which  they  furnished 
tbe  expedition  was  furni»(hed  out  at  sea,  be- 

Snd  the  jurisdiction  of  this  country;  and  I 
struct  you  that  if  the  only  aid  furnished  the 
feseel,  being  a  foreign  vessel,  was  so  beyond 
our  jurisdiction  they  did  not  commit  an  of- 
fense, and  mupt  consequently  be  acquitted. 
They  allege  that  the  point  off  Barnegat  where 
Uie  men  were  taken  on  board  was  not  within 
8  miles  of  our  shore.  If  this  is  true,  and  tbe 
defendants  did  not  start  from  our  shore  under 
an  agreement  to  provide  the  means  for  trans- 
porting and  to  transport  the  men,  but  were 
Ignorant  of  the  object  of  going  to  Barnegat 
until  they  reached  there,  they  cannot  be  con- 
victed. 

"If,  however,  they  entered  into  an  ar- 
raneement  here  to  furnish  and  provide  the 
means  of  transportation,  and  provided  it.  they 
are  guilty,  if  this  was  a  military  expedition, 
although  the  men  were  not  taken  aboard  and 
tbe  transportation  did  not  commence  until  the 
ship  ancliored  off  Barnegat. 

**  *18.  It  is  the  duty  of  the  government  to 
Mlafj  the  jury  beyond  a  reasonable  doubt 
that  the  men  and  arms  and  ammunition  taken 
on  boan)  the  steamship  Horsa  was  a  military 
expeilition  or  enterprise  from  the  United  States 
at'ainst  the  Kingdom  of  Spain,  and  also  that 
the  defendants  knew  or  shut  their  eyes  to  the 
fact  that  it  was  a  military  expedition  or  enter- 
prise from  the  United  States  against  the  King 
dom  of  Spain:  and  if  tbe  jury  have  from  the 
testimony  any  reasonable  doubt  upon  either 
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of  these  questions  or  facts,  the  jury  will  find 
the  defendants  not  fruilty.' 

•••This  point  is  affirmed.  I  trust  the  [043 
Jury  understand  it.  To  convict  the  defendants 
It  is  necessary  that  the  government  shall  have 
satisfied  your  minds  beyond  a  reasonable  doubt 
that  this  was  a  military  enterprise,  and  that 
the  defendants  when  they  started  knew  it. 
Otherwise  they  are  not  guilty." 

The  court  then  further  recapitulated  and 
commented  on  the  evidence,  and,  in  the  course 
of  doing  so,  said: 

"Some  of  them  who  were  able  to  speak 
English  declared  that  they  were  Cubans  going 
to  Cuba  to  fight  the  Spnoish;  and  if  these  men 
were  in  combination  to  do  an  unlawful  act, 
what  was  said  by  any  of  them  at  the  time  in 
carrying  out  tboir  purpose  was  evidence 
against  them  all  as  to  the  nature  of  the  expedi- 
tion.    .    .    . 

"That  this  was  a  military  expedition  de- 
signed to  make  war  against  tbe  government  of 
Spain  would  seem  to  the  court  to  be  free  from 
reasonable  doubt.  The  question,  however, 
is  one  for  your  determination  alone,  and  I  sub- 
mit it  to  you  as  such,  reminding  you  that  the 
responsibility  of  deciding  it  rests  upon  you 
only.  If  you  find  that  this  was  not  a  military 
expedition,  or,  rather,  if  you  are  not  fully  sat- 
isfied that  it  was,  your  verdict  will  be  for  the 
defendants,  without  going  further.  If.  on  the 
other  hand,  you  find  that  it  was  a  military  ex- 
pedition intended  to  make  war  against  the 
government  of  Cuba,  then  you  must  pass  upon 
the  second  question  stated,  to  wit,  Did  tbe  de- 
fendants, with  knowledge  of  the  facts,  aid  in 
carrying  out  its  purpose  in  going  to  Cuba? 
They  transported  the  men  with  the  arms,  am- 
munition, and  provisions.  Did  they  enter 
upon  this  service  here  with  tbe  knowledge  of 
the  fact  that  the  men  constituted  a  military  ex- 
pedition, to  fight  against  the  government  of 
Cuba?  .  .  .  From  this  and  any  other  tes- 
timony bearing  on  this  subject  you  must  de- 
termine whether  they  understood  what  the 
expedition  and  its  objects  were,  and  had  ar- 
ranged and  provided  for  its  transportation 
when  they  left  Philadelphia  or  left  our  shores 
within  the  8-mile  limit  stated.  If  they  were 
ign  irant  on  this  subject  until  they  anchored 
off  Barnegal  light,  the  point  being  according 
to  the  testimony  beyond  tbe  jurisdictional 
limits  of  the  United  States,  *no  offense[044 
was  committed,  as  I  have  before  stated,  against 
the  laws  of  this  country. 

"The  question  therefore  is,  Did  the  defend- 
ants understand  they  were  to  carry  this  expe- 
dition, and  had  provided  for  it,  and  understand 
what  tbe  expedition  was  before  leaving  here? 
As  you  have  seen,  they  took  on  two  extra  boats 
before  starting,  and  cleared  for' Port  Antonio, 
Jamaica,  and  turned  off  of  ih'Av  course  at  the 
Breakwater  (the  captain  explaining  this,  to 
which  explanation  you  will  give  whatever 
weight  you  deem  it  to  be  worth).  When  the 
men  came  to  tbe  ship  off  of  Barnegat  there  is  no 
evidence  that  the  captain  or  any  one  of  the  de- 
fendants expressed  or  exhibited  any  surprise. 
It  was  then  manifest  that  tbe  service  required 
was  to  carry  men  and  arms^t^  Cuba  (the  captain 
says  be  then  so  understood  it),  a  most  hazard- 
ous undertaking.  Is  it  probable  that  the  de- 
fendants would  have  risked  themselves  and 
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tbeir  gblp  in  Uiis  service  if  tbey  had  not  been 
prepared  for  it  by  previoua  arraogement,  and 
have  done  it  without  demurring  or  heHitatin^? 
Again,  ia  it  likely  that  those  in  charge  of  ihe 
expedition  would  have  rinked  brioging  the 
men  and  the  property  to  that  point  on  the  mere 
chance  that  the  defendant  would  take  the  risk 
of  carrying  them  and  the  pro(>erty  to  Cuba 
without  arranging  for  it  beforehand?  If  ihe 
defendants  had  refused,  as  it  was  their  right  to 
refuse,  and  it  would  seem  certain  or  at  least 
extremely  probable  that  they  would  refuse  this 
most  hazardous  service  If  previous  arrange- 
ment had  not  been  made,  what  would  have 
been  the  situation  of  the  men  and  the  property  7 
The  expedition  would  have  failed.  The  men 
would  have  been  subject  to  arrest,  and  the 

{)roperty  to  sacrifice.  Is  it  probable  that  tho^e 
n  charge  of  such  an  enterprise  would  take  the 
men  and  property  to  this  point,  without  having 
secured  certain  means  of  transportation  for  it 
in  advance?'  The  captain  says  he  was  igno- 
rant of  the  service  required  of  him  until  he 
reached  the  point  near  Barnegat.  You  must 
judge  whether  he  shoukl  be  believed  or  not, 
and  from  all  the  evidence  must  determine 
whether  the  defendants  left  here  with  knowl- 
edge of  and  provision  for  what  they  were 
about  to  do. 

*'I  now  submit  the  case  to  you.  reminding 
645]you  of  its  *importance.  If  the  evidence 
of  the  defendant!*  guilt  is  not  entirely  clear, 
they  should  be  acquitted.  If  it  is  thus  clear, 
they  should  certainly  be  convicted.  No  sym- 
pathy or  prejudice  must  be  allowed  to  influence 
your  minds  in  pa^ising  on  this  case.  We  have 
nothing  to  do  with  the  controversies  between 
the  people  of  Cuba  and  the  government  of  that 
island.  We  are  concerned  only  with  the  exe- 
cution of  the  law  in  this  case.  We  have  only 
to  consider  whether  the  statute  to  which  your 
attention  has  been  called  has  Ijeen  violated.  It 
is  our  duty  to  see  that  the  law  is  honestly  and 
justly  executed;  that  is  all.  The  peace  and 
safety  of  the  community  so  manifestly  depend 
upon  the  faithful  and  honest  administration  of 
the  law,  that  no  man  can  fail  to  see  it.  We 
are  suffering  today,  as  probably  no  other 
people  suffers,  from  lawlessness,  from  mobs, 
lynch  law,  murder,  violation  of  trusts,  as  the 
result  of  want  of  faithfulness  in  executing  the 
law. 

"Tou  will  take  the  case  and  decide  it  with  a 
careful  regard  to  the  rights  of  the  defendants." 
73  Fed.  Rep.  159. 

No  motion  or  request  was  made  that  the  jury 
be  instructed  to  find  for  defendants  or  either 
of  them. 

Defendants  excepted  "to  that  part  of  the 
charge  of  the  court  giving  the  definition  of  a 
military  expedition;"  to  the  refusal  of  the  court 
"to  read  the  points  that  were  not  read  to  the 
jury;"  "to  affirm  all  the  points  without  quali- 
fication," and  "to  affirm  each  point  without 
qualification;'*  to  "the  statement  of  the  court 
that  in  its  opinion  this  was  a  military  expedi- 
tion;" and  "that  the  men  were  armed;"  to  "the 
failure  of  the  court  to  comment  on  the  evidence 
on  behalf  of  the  defendants;"  to  the  statements 
"of  the  court  in  leference  to  the  reasons,  mo- 
tives, purposes,  and  acts  of  the  defendants;" 
"that  the  defendants  did  not  express  surprise 
that  the  men  came  on  the  vessel  off  Barnegat;" 
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anfd  "that  the  declarations  of  the  men  on  Um 
ship  to  the  witnesses  for  the  government  wert 
evidence  against  the  defendants;"  also  to  tbt 
statements  "that  even  if  an  acreement  to  fur- 
nish and  provide  the  means  of  transportation 
was  made  within  the  jurisdiction  of  Ihe  United 
States  to  carry  on  a  military  expedition  wliich 
was  not  consummated  until  they  got  onuiile 
of  the  8-mile  *limit,  that  constituted  an  [640 
offense  against  the  laws  of  the  United  tiiatef*;" 
and  "that  the  acts  and  declarations  of  the  Cu« 
bans  themselves  were  evidence  against  then 
all  as  to  the  nature  of  the  expedition." 

The  motion  in  arrest  was  based  on  the  alleged 
want  of  jurisdiction  of  the  court.  Errors  were 
assigned  to  the  giving,  refusing,  and  qualiflca* 
tion  of  instructions;  to  the  admission  in  evl* 
dence  of  declarations  of  some  of  the  party. 
during  the  voyage,  as  to  their  destination;  and 
to  the  overruling  of  defendants'  motion  in  aiw 
rest  of  judgment  for  want  of  jurisdiction. 

Uewn.  William  W.  Ker  and  W.  Hallett 
Phillips  for  plaintiffs  in  error. 

Me»8T$.  Judson  Hannon»  Attorney  Gkn- 
eral.  Holmes  Conrad*  Solicitor  General. 
and  Edward  B.  Whitney.  Assistant  Attoiw 
ney  General,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opia- 
ion  of  the  court: 

U.  8.  liev.  Stat.  tit.  67.  headed  **Nev(raliip,'' 
embraces  eleven  sections,  from  5281  to  52Ul,ia- 
clusive.  Section  5281  prohibits  the  acceptance 
of  commif-sions  from  a  foreign  power  by  citi* 
zeos  of  the  United  States  within  our  territory  to 
serve  against  any  sovereign  with  whom  weave 
at  peace.  Section  5282  prohibits  any  person 
from  enlisting  in  this  country  asa  soldier  in  tbe 
service  of  any  foreign  power  and  from  hiriag 
or  retaining  any  other  person  to  enlist  or  to  go 
abroad  for  the  purpose  of  enlisting.  Section 
5283  deals  with  fittmg  out  and  arming  vesaela 
in  this  country  in  favor  of  one  foreign  power 
as  against  another  foreign  power  with  wbi<^ 
we  are  at  peace.  Section  5284  prohibits  citi- 
zens from  the  titling  out  or  arming,  without  the 
United  t^tates,  of  vessels  to  cruise  sgainst  citl« 
zens  of  the  United  States;  and  g  5285,  the  augw 
men  ting  of  the  force  of  a  foreign  vessel  of  war 
serving  against  a  friendly  sovereign.  Sectiooa 
5287  to  5290  provide  for  the  enforcement  of  tbe 
preceding  sections,  and  §  5291,  that  the  pro- 
visions set  forth  shall  not  be  construed  to  pre- 
vent the  enlistment  of  certain  foreign  citixene 
in  the  United  States. 

'Section  5286  is  as  follows:  [64T 

"Every  person  who,  within  tbe  territory  or 
jurisdiction  of  the  United  States.  I>egin8,  orseta 
on  foot,  or  provides  or  prepares  the  means  for. 
any  military  expedition  or  enterprise,  to  be 
carried  on  from  thence  against  the  territory  or 
dominions  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  with  whom  tbe 
United  States  are  at  peace,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be 
tined  not  exceeding  $3,01)0,  and  imprisoned 
not  more  than  three  years." 

This  section  was  originally  §  5  of  an  act  a|^ 
proved  June  5,  1794  (1  Stat,  at  L.  381.  chap. 
50),  ctirried  forward  as  §  6  of  an  act  of  April 
20, 1818  (3  Stat,  at  L.  347,  chap.  88).  and  differe 
therefrom  in  no  respect  material  here.     Tbe 
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knguage  of  tbe  sectfon  closely  follows  the 
ncommeodation  of  President  WasKington  in 
hit  annuMl  address  December  8, 1793,  when  he 
Mid:  "Wbere  individuals  sliall  .  .  .  enter 
npoD  military  expeditions  or  enterprises  within 
tbejurisdictioQ  of  tbe  United  Slates  .  .  .  these 
offenses  cannot  receive  too  early  and  close  an 
attention,  and  require  prompt  and  decisive 
remedies."  Annals  1793-95.  p.  11.  The  legis 
laiii'Q  is  historically  considered  in  Dana's 
Wbeaton,  §  439,  note.  Tbe  statute  was  un 
doubtedly  designed  in  general  to  secure  neu- 
trality in  wars  between  two  other  nations,  or 
between  contending  parties  recognized  as  bel 
ligt-rents,  but  its  operation  is  not  necessarily 
dependent  on  the  exi»itence  of  such  state 
of  bellijterency.  13  Ops.  Atty.  Gen.  177, 
178.  Section  5286  defines  certain  offenses 
against  tbe  United  States  and  denounces  the 
punishment  therefor,  but,  although  a  penal 
statute,  it  roust  be  reasonnbly  construed,  and 
Dot  so  as  to  defeat  the  obvious  intention  of  the 
legislature.  United  Sfatee  v.  Lacker,  134  U.  S. 
(KM.  S2»  [33:  lObO,  1083]. 

Tbe  offense  is  defined  disjunctively  as  com 
milted  by  every  person  who,  within  our  terri 
tory  or  jurisdiction,  "begins,  or  sets  on  foot, 
m"  provides  or  prepares  the  means  for,  any 
militaiy  exp^-diiion  or  enterprise,  to  be  carried 
OD  from  thence.*' 

This  indictment  charged  that  defendants  did 
048]  *'  begin,  set  on  'foot,  and  provide  and 
pre|»are  the  m<  as  for  a  certain  military  ezpe 
oition  a/)d  enter  p  ise." 

Defendants'  i  Otin^l  did  not  seek  to  compel 
an  election,  nor  in  any  manner,  by  their  mo- 
Hon  in  arrest  or  otherwise,  to  raise  tbe  ques- 
tion of  duplicity,  nor  do  they  now  make 
objections  to  the  proceedings  on  this  ground. 
Tbe  district  j'ldge  instructed  the  jury  that  the 
evidence  would  not  justify  a  conviction  "of 
any  I  bin);  more  than  providing  the  means  for 
or  aiding  such  nulitnry  expedition  by  furnish- 
ing transportation  for  their  men,  their  arms, 
bi^gage."  etc.  Under  these  circumstances. 
tbe  verdict  cannot  be  disturbed  on  tbe  ground 
that  more  than  one  offense  was  included  in  the 
tame  count  of  the  indictment,  but  it  must  be 
applied  to  tbe  offt-nse  to  which  the  jury  were 
eon  fi  ned  by  the  cou  rt.  Crain  v.  United  States, 
168  U.  S.  625  [40:  1()97]. 

We  think  that  it  does  not  admit  of  serious 
question  that  providing  or  preparing  tbe  means 
of  transportation  for  such  a  military  expedition 
or  enterprise  as  is  referred  to  in  the  statute  is 
one  of  tbe  forms  of  provision  or  preparation 
therein  denounced.  Nor  can  there  be  any 
doubt  that  a  hostile  expedition  dispatched 
from  our  ports  is  within  the  words  ^'caiiied 
on  from  thence."  Tbe  officers  of  the  Horsa 
were  concerned  in  providing  the  means  of 
transportation. 

1.  Tbe  first  and  tbe  main  question  in  tbe 

rBent  case  is  whether  the  trial  judge  erred 
bia  instructions  to  the  jury  in  respect  of 
what  constitutes  a  "  military  expedition  or 
enterprise  "  under  the  statute.  The  question 
is  one  of  municipal  law,  and  the  writers  on 
ioternalional  lawafford  nocontrollingaid  in  its 
solution.  They  deal  principally  with  Ihestatus 
of  belligerents,  and  the  rights  and  obligations 
of  neutral  nations  when  the  existence  of  such 
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a  status  is  formally  recognized  or  accepted  as 
existing  de  facto, 

Calvo  defines  a  military  expedition  as  being 
an  armed  enterprise  against  a  country,  and  he 
gives  the  expedition  of  Xerxes  as  an  illustra- 
tion. Diet,  de  Droit  Int.  verbo.  Expedition 
Militaire, 

Professor  Lawrence  (Prin.  Int.  Law,  1895, 
p.  508)  18  quoted  by  counsel  to  the  etfect  that, 
to  constitute  a  warlike  *expedition,  [649 
"it  must  go  forth  with  a  present  purpose  of 
engaging  in  hostilities;  it  must  be  under  mili 
iHry  or  naval  command;  and  it  must  be  organ- 
ized with  a  view  to  proximate  acts  of  war. 
But  it  need  not  be  in  a  position  to  commence 
fighting  tbe  moment  it  leaves  the  shelter  of 
neutral  territory;  nor  is  it  necessary  that  its 
individual  members  should  carry  with  them 
the  arms  they  hope  soon  to  use.  When  a  bel- 
ligerent attempts  to  organize  portions  of  his 
combatant  forcis  on  neutral  soil  or  in  neutral 
waters,  he  commits  thereby  a  gross  offense 
against  the  sovereignty  of  the  neutral  govern- 
ment, and  probably  involves  it  in  difficulties 
with  the  other  belligerent,  who  suffers  in  pro- 
portion to  his  success  in  his  unlawful  enter- 
prise." 

In  Hall's  International  Law.  §  223.  it  is  said: 
"In  the  case  of  an  expedition  being  organized 
in  and  starting  from  neutral  ground,  a  viola- 
tion of  neutrality  may  take  place  without  the 
men  of  whom  it  is  composed  being  armed  at 
tbe  moment  of  leaving.  .  .  .  On  the  other 
hand,  the  uncombined  elements  of  an  expedi- 
tion may  leave  a  neutral  state  in  company 
with  one  another,  provided  they  are  incapable 
of  proximate  combination  into  an  organized 
whole." 

Boyd  in  bis  edition  of  Wheaton's  Interna- 
tional Law.  g  439aa,  says:  "It  is  impossible 
to  lay  down  any  hard  and  fast  line  separating 
commercial  transactions  in  munitions  of  war, 
and  the  organizing  of  hostile  expeditions.  In- 
ternational law  is  necessarily  incapable  of 
being  defined  and  laid  down  with  the  precision 
attainable  by  municipal  law.  The  question  is 
one  of  intent,  and  it  is  the  duty  of  a  neutral 
government  to  exercise  due  diligence  in  ascer- 
taining what  the  real  character  of  the  transac- 
tion may  be.  Tbe  elements  of  a  hostile  expe- 
dition are  thus  described  by  Professor  Bernard : 
*  If  at  tbe  time  of  departure  there  be  the 
means  of  doing  any  act  of  war, — if  those 
means,  or  any  of  them,  have  been  procured 
and  put  together,  in  the  neutral  port. —  and  if 
there  be  the  intention  to  use  them  (which  may 
always  be  taken  for  granted  when  they  are  in 
the  bands  of  the  belligerents),  the  neutral  port 
maybe  justly  said  to  serve  as  a  base  or  point 
of  departure  for  a  hostile  expedition.'  Mon- 
tague Bernard,  Neutrality  of  Great  Britain, 
p.  899." 

*But  this  statute  is  to  be  construed  as  [650 
other  domestic  legislation  is,  and  its  meaning  is 
to  be  found  in  the  ordinary  meaning  of  the  terms 
used.  The  definitions  of  tbe  lexicographers 
substantially  agree  that  a  military  expedition  ia 
a  journey  or  voyage  by  a  company  or  body  of 
persons,  having  the  position  or  character  of 
soldiers,  for  a  specific  warlike  purpose;  also 
tbe  body  and  its  outfit;  and  that  a  military 
enterprise  is  a  martial  undertaking,  involving 
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the  idea  of  a  bold,  arduous,  and  hazardous 
ittempt.  The  word  ''eoterpriw"  Is  somewhat 
broader  than  the  word  "expedition;"  aod  al- 
though the  words  are  synonymuusly  UFed  it 
would  seem  that  under  the  rule  that  its  every 
word  should  be  presumed  to  have  some  force 
and  effect, the  word  ''enterprise'*  wss  employed 
to  give  a  slightly  wider  scope  to  the  stat- 
ute. 

The  phrase  "  military  expedition  or  enter- 
prise "  has  1>een  variously  construed  by  the  dis- 
trict courts,  but  apparent  differences  in 
expression  may  be  largely  attributable  to  the 
differences  in  the  facts  under  consideration  in 
the  pHrticiilar  case. 

In  UmUd  States  ▼.  (ySullimn,  9  Whart. 
Ciim.  Law,  §  2802,  note.  Judge  Judson  charged 
the  jury  ttiat  before  they  could  "convict  on 
this  indictment,  it  must  be  proved  to  their 
satisfacliun  th^t  the  expedition  or  enterprise 
was  in  its  chaiaeter  military;  or,  in  other 
words,  it  miisi  have  been  shown  by  competent 
proof  that  the  design,  the  end.  the  sim.  and 
the  purpose  of  the  expedition  or  enterprise 
was  some  military  service,  some  attack  or  in- 
vasion of  another  people  or  couniry,  state  or 
colony,  as  a  military  force.  .  .  .  But  any 
expenition  or  enterprise  in  matters  of  com- 
merce or  of  business  of  a  civil  nature,  unat- 
tended by  a  desien  of  an  attnck,  invasion,  or 
conquest,  is  wholly  legal,  and  is  not  an  expe- 
dition or  an  enterprise  within  this  act.  .  .  . 
The  term  'expedition'  is  used  to  signify  a 
march  or  voyage  with  martial  or  hostile  inten- 
tions. The  term  '  enterprise '  means  an  under- 
taking of  hazard,  an  arduous  attempt." 

JudjBre  Msxey  in  United  titatee  v.  Tbann,  58 
Fed.  Rep.  580,  concurred  in  this  view  and 
further  said:  "This  statute  does  not  require 
any  pariicutar  number  of  men  to  bsnd  together 
to  constitute  the  expedition  or  enterprise  one  of 
65  1]h  'military  character.  There  may  be  di- 
visions, brigades,  and  regiments,  or  there  may 
be  companies  or  squads  of  men.  Mere  num- 
bers do  not  conclusively  fix  and  stamp  the 
character  of  the  expedition  as  military  or  other- 
wise. A  few  men  may  be  deluded  with  the 
belief  of  their  ability  to  overturn  an  existing 
government  or  empire.and  laboring  under  such 
delusion,  they  may  enter  upon  the  enterprise. 

.  .  .  The  proof  must  establish  in  your 
minds  the  fact  that  the  expedition  or  enter- 
prise was  of  a  military  character;  and  when 
the  evidence  showsthat  the  end  and  object  were 
hostile  to  or  forcible  asainst  the  Republic  of 
Mexico,  then  it  would  be  to  all  intents  and 
purposes,  a  militarv  expedition. 
Evidence  showing  that  the  end  and  objects 
werie  hostile  to  or  forcible  against  a  nation  at 
peace  with  the  United  States  characterizes  it, 
to  all  intents  and  purposes,  as  a  military  ex- 
pedition or  enterprise. 

Judge  Brawl"V  in  UniM  8tate»  r.  ffughee, 
70  Fed.  Rep.  972,  applied  the  test  sugtrested  bj 
Mr.  Hall  as  to  capability  of  proximate  combi- 
nation of  the  uocombined  elements  of  an  expe- 
dition into  an  organized  whole;  and  he  said  in 
reference  to  the  passengers  in  that  case.  "But 
if  after  they  got  aboard  thev  took  the  arms 
from  the  Ixizes,  and  organized  imo  a  company 
or  organization,  if  they  were  drilled  or  went 
through  the  manual  of  arms  under  the  leader- 
ship or  direction  of  one  man  or  more,  if  they 
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themselves  became  a  mflftary  organization  \n 
reason  of  such  coming  together,  and  of  soda 
drill  or  instniction,  then  from  that  time  forth 
they  would  be  a  military  organization  or  entow 
prise  within  the  meaning  of  this  statute." 

In  TJnited  StaUe  v.  t^a,  09  Fed.  Rep.  90^ 
Judge  Wales,  and  in  United  States  v.  S^ari, 
not  yet  reported.  Judge  Brown,  of  the  sooth- 
em  district  of  JNew  York,  considered  the 
statute  as  exact in'g  a  high  d'.'gree  of  organiza- 
tion, butJudue  Br  wn  said:  "I  do  not  saj 
that  in  order  to  constitute  a  military  expedition 
to  be  "carried  on  from  this  country,'  as  the 
statute  reads,  it  must  be  complete  at  the  start, 
or  possess  all  the  elements  of'a  military  body. 
Itissutticientif  there  was  a  combination  by  the 
men  for  that  purpose,  with  the  agreement  snd 
*the  intention  of  the  body  that  embarks  [65 2S 
that  it  should  become  a  military  body  before 
reaching  the  scene  of  action.  Such  a  combina- 
tion and  airreement,  if  m  a  ts  for  effecting  It 
were  provided,  followid  ^y  embarkation  in 
pursuance  of  the  agreenent,  would  sbow  such  a 
partial  execution  of  the  design  un  our  soil  aa 
to  bring  the  case  within  our  statute,  as  'a  mili- 
tary enierpri.«e  begun  and  carried  on  from  the 
United  States.' " 

It  is  argued  that  as  persons  are  not  prohibited 
from  going  abroad  for  the  purpose  of  enlisting 
in  the  service  of  a  foreign  army;  and  as  the 
transportation  of  arms,  ammunition,  and  muni- 
tions of  war  from  this  country  to  any  o^ber 
foreign  country  is  not  unla«»  ful  (8  Whart.  Int. 
Law  Dig.  t^  888  et  seq.;  The  Itata,  15  U.  & 
A  pp.  1,  and  authorities  cited),  therefore  no  of- 
fense was  committed  in  the  transportation  of 
these  men,  the  arms  snd  munitinnfl;  and  refer- 
ence is  made  to  an  opinion  of  Mr.  Secret aiy 
Fish  on  tbissubject  during  the  Franco-German 
war  of  1870.  A  statement  of  that  matter  ia 
given  in  Hall's  Int*  rnational  Law,  §  829, 
and  in  a  letter  of  Sir  Edward  Thornton  to 
Lord  Granville,  datpd  September  26,  1870  (61 
Slate  Papers,  1870  71,  p.  823\  and  elsewhere. 
It  seems  to  have  been  an  in  formal  communica* 
tion  to  the  Prussian  Minister,  who  had  com- 
plained of  the  fact  that  the  transaiiantle 
steamer  Lafayette  was  carrying  a  large  cargo 
of  arms  and  ammunition  forsaletotheFreDdb, 
while  at  the  same  time  she  was  carrying  seT- 
eral  hundred  French  passengers,  all  of  whom, 
as  was  generallv  supposed,  intended  to  enHsl 
in  the  army  of  France  on  their  arrival.  These 
passengers,  however,  appear  to  have  been  all 
traveling  as  individuals  without  any  concert  of 
action,  and  they  had  no  access  to  the  arms  and 
ammuni'lon  any  more  than  an  ordinary  pas- 
senger on  an  ocean  steamer  has  access  to  any 
part  of  her  car^o.  Sir  Edward  Thornton 
wrote  that  "Mr.  Fish  replied  to  the  district  atp 
torney  that  be  was  to  be  guided  by  the  nen- 
trality  laws  of  the  United  Slates,  and  that  with 
regard  to  the  ship  it  could  not  be  alleged  that 
she  WHS  intended  for  hostile  purposes  sgainal 
North  Germany.  As  for  thearmsnnd  amma- 
nition,  they  were  articles  of  a  legitimate  com- 
merce, with  which  the  United  States  would 
not  interfere,  although  the  vessel  might  ran 
*the  ri^k  of  being  detained  by  tbecrui8er.<([H53 
of  North  Germany  on  her  voyasre  to  France.** 

The  district  ju«ige  ruled  nothing  to  the  cmn- 
trary  and  charged  the  jury  in  this  case  that  ft 
was  not  a  crime  or  offense  against  the  United 
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Stiles  under  the  Dentralftj  laws  of  tbfs  coun- 
try for  iodividuals  to  leave  the  country  with 
InteDt  to  enlist  in  foreign  mititarv  service,  nor 
was  it  an  oAense  against  the  United  States  to 
transport  persons  out  of  this  c<'untry  and  to 
land  them  in  foreign  countries  when  such  per- 
sons had  an  intent  to  enlist  in  foreign  armies; 
that  ft  was  not  an  offense  against  the  laws  of 
(be  United  States  to  transport  arms,  ammuni- 
tion, and  munitions  of  war  from  this  country 
to  any  foreign  country,  whether  they  were  to 
be  used  in  war  or  not;  and  that  it  was  not  an 
offense  against  the  laws  of  the  United  States  to 
transport  pt^rsons  intending  to  enlist  in  foreini 
snniesand  munitions  of  war  on  the  same  trip. 
But  he  said  that  if  the  persons  referred  to  had 
combined  and  orgMuized  in  this  country  to  go 
to  Cuba  and  there  make  war  on  the  govern- 
ment,  and  intended  when  they  reachea  Cuba 
to  Join  the  insureent  army  and  thus  enlist  in 
its  service,  and  the  arms  were  taken  along  for 
tiieir  use,  that  would  constitute  a  militarv  ex- 
pedition, and  the  transporting  of  such  a  body 
from  this  country  for  such  a  purpose  would  be 
to  offense  against  the  stntute.  The  judge  also 
charged  the  Jury  as  follows: 

"Id  passing  on  the  first  question,  it  is  neces- 
lary  to  understand  what  constittites  a  mili- 
tary expedition  within  the  meaning  of  this 
statute.  For  the  purposes  of  this  case,  it  is 
sufNcient  to  say  that  any  combination  uf  men 
orgnnized  here  to  go  to  Cubn  tamake  war  upon 
its  government,  provided  with  arms  and  ammn- 
Ditt«io,  we  l)eing  at  peace  with  Cuba,  consti- 
tuies  a  military  expedition.  It  is  not  necessary 
that  the  men  shall  be  drilled,  put  in  uniform, 
or  prepared  for  efficient  service,  nor  that  they 
ahall  have  been  organized  as  or  according  to 
the  tactics  or  rules  which  relate  to  what  is 
known  as  infantry,  artillery,  or  cavalrv.  It  is 
sulBcient  that  they  shall  have  combioeo  and  or 
poized  here  to  go  there  and  make  war  on  a  for- 
eign government,  and  to  have  provided  them- 
■elves  with  the  means  of  doing  so.  I  say  'pro- 
^RA]  vided  themselves  with  the  'means  of 
dicing  so/  because  the  evidence  here  sho^s  that 
the  men  were  so  provide<l.  Whether  such  pro- 
'vision,  as  by  arm*ng  and  so  forth,  is  necessary 
need  not  be  decided  in  this  case.  I  will  say, 
liowever,  to  counsel  that  were  that  question 
required  to  be  decided  I  should  hold  that  it  is 
not  necessary. 

'*Nor  Is  it  important  that  they  intended  to 
make  war  as  an  independent  body  or  in  con- 
nection with  others.  Where  men  go  without 
combination  and  organization  to  enlist  as  in- 
dividuals in  a  foreign  armv,  they  do  not  con- 
stitute such  military  expedition,  and  the  fact 
that  the  vessel  carrying  them  might  carry  arms 
u  merchandise  would  not  be  important." 

It  appears  to  us  tbat  these  views  of  the  dis- 
trict juage  were  correct  as  applied  to  the  evi- 
dence before  him.  Tbis  body  of  men  went  on 
bosrd  a  tug  loaned  with  arms;  were  taken  by 
it  SO  or  40  miles  and  out  to  sea;  met  a  steamer 
outside  theS-mile  limit  by  prior  arrangement; 
bosrded  her  with  the  arms,  opened  the  boxes 
sod  distributed  the  arms  among  themselves: 
drilled  to  some  extent;  were  apparently  offl 
oered;  and  then,  as  preconcerted,  disembarked 
to  effect  an  armed  landing  on  the  coast  of  Cu  ba. 
The  men  and  the  arms  and  ammunition  came  | 
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together;  the  arms  and  ammunition  were 
under  the  control  of  the  men;  the  elements  of 
the  expedition  were  not  only  "capable  of  proxi- 
mate combination  into  an  organized  whole," 
but  were  combined  or  in  process  of  combina- 
tion; there  was  concert  of  action;  they  bad  their 
own  pilot  to  the  common  destination;  they 
landed  themselves  and  their  munitions  of  war 
together  by  their  own  efforts.  It  may  be  that 
they  intended  to  separate  when  they  reached 
the  insurgent  heaiiquarters.  but  the  evidence 
tended  to  show  that  until  that  time  they  in- 
tended to  stand  together  and  defend  themselves 
if  necessary.  Prom  that  evidence  the  Jury  had 
a  right  to  find  that  this  was  a  military  expedi- 
tion or  enterprise  under  the  statute,  and  we 
think  the  court  properly  instructed  them  on 
the  subject.  This  conclusion  disposes  of  most 
of  the  errors  assieoed  to  the  instructions  given, 
qualified,  or  refused.  Some  of  the  points  re- 
quested on  defendants*  behalf  were  incorrect: 
some  were  covered  by  the  general  charge,  ana 
others  were  properly  qualified. 

^2.  The  second  material  question  is,  [655 
whether  if  a  military  expedition  or  enterprise 
was  made  out.  the  court  erred  In  its  invtructiona 
in  respect  of  defendants'  knowledge  or  notice  of 
the  facts.  And  this  involves  the  Jurisdictional 
question  which  is  raised  bv  the  exception  to 
the  qualification  of  the  twelfth  point.  In  that 
qualification  and  elsewhere,  the  district  judge 
specifically  and  clearly  instructed  the  Jury  that 
although  this  was  a  military  expedition  or  en- 
terprise, nevertheless  the  defendants  were  not 
criminally  responsible  unless  they  were  aware 
of  its  nature  be^ure  thev  sailed  from  Phila- 
delphia. "To  convict  the  defendants."  said 
the  district  Judge,  "it  is  necessary  that  the 
government  shall  have  satisfied  your  mlnda 
beyond  a  reaMonable  doubt  that  this  was  a 
military  enterpriRe.  and  that  the  defendants 
when  they  starred  knew  it.  Otherwise  they 
are  not  guilty.  .  .  .  The  question  therefore  is: 
Did  the  defendants  underntand  that  thev  were 
to  carry  this  expedition,  and  had  provided  for 
it,  and  undei stand  what  the  expedition  was 
before  leaving  here  [Philadelphia]?*'  It  is  true 
that  the  expedition  started  in  the  southern  dis- 
trict of  New  York,  and  did  not  come  into  im- 
mediate contact  with  defendants  at  any  point 
within  the  Jurisdiction  of  the  United  States  as 
the  Horsa  was  a  foreign  vessel ;  but  the  Uorsa's 
preparation  for  sailing  and.  the  taking  aboard 
of  the  two  boats  at  PlHladelphia  constituted  a 
preparation  of  means  for  the  expedition  or 
enterprise  and  if  defendants  knew  of  the 
enterprise  when  they  participated  in  such 
preparation,  then  they  committed  the  statutory 
crime  upon  American  soil,  and  in  the  eastern 
district  of  Pennsylvania,  where  they  were  in* 
dieted  and  tried. 

The  Jurisdictional  point  was  again  presented 
by  the  motion  in  arrest,  but  its  disposition 
calls  for  no  further  observations. 

We  repeat  that  on  the  second  material  ques- 
tion, namely,  whether  the  defendants  aided 
the  expedition  with  knowledge  of  the  facts, 
the  jury  were  instructed  thattuev  must  acquit 
unless  satisfied  beyond  reasonRble  doubt  tbat 
defendants,  when  they  left  Philadelphia,  had 
knowledge  of  the  expedition  and  its  objects, 
and  had  arranged  and  provided  for  its  trans- 

297 


656-658 


BCPBEMK  CQUBT  of  THE  UkITED  STATSS. 


Oct  TBttM, 


656]  portatlon.  *We  hold  that  the  defend- 
aDts  have  do  adequate  ground  of  complaint  on 
this  brancb  of  the  case. 

8.  An  exception  was  taken  to  the  statement 
of  the  court  that  the  men  were  armed.  The 
court  said:  **They  were  armed,  having  rifles 
and  cannon,  and  were  provided  with  ammuni- 
tion and  other  supplies.'*  This  statement  was 
based  on  uncontradicted  testin^ony,  and  occur- 
ring as  it  did  in  a  recapitulation  of  the  evi- 
dence, no  rule  of  law  being  incorrectly  stated 
and  the  matters  of  fact  being  speciflcally  sub- 
mitted to  the  determination  of  the  jury,  we  do 
not  refi^ard  the  exception  as  tenable.  Bnltimore 
iSk  P.  R,  Co,  ▼.  Fifth  Baptist  Church,  137  U.  8. 
508.  574  [34:  784,  787]. 

4.  Objection  is  also  made  because  the  court 
expref'sed  its  opinion  that  this  was  a  military 
expedition.  But  what  the  court  said  was  that 
this  "would  seem  to  the  court  to  be  free  from 
reasonable  doubt.  The  question,  hov^^ever,  is 
one  for  your  determination  alone,  and  I  sub- 
mit it  to  you  as  such,  reminding  you  that  the 
responsibility  of  decidiog  it  rests  upon  you 
only.  If  you  find  that  this  was  not  a  military 
expedition,  or,  rather,  if  you  are  not  fully 
satisfied  that  it  was,  your  verdict  will  be  for 
defendants  without  going  further."  Clearly 
the  observation  of  the  court  thus  guarded  diol 
not  so  trespass  on  the  province  of  the  jury  as 
to  constitute  reversible  error.  SimmoTU  v. 
United  States,  142  U.  8. 148. 155  [85:  968. 9711. 

5.  Again,  it  is  urged  thai  the  court  erred, 
when  referring  to  the  captain's  testimony  that 
"he  was  ignorant  of  the  service  required  of 
bim  until  he  reached  the  point  near  Barnegat;*' 
In  saying:  "You  must  judge  whether  he 
should  be  believed  or  not.  and  from  all  the 
evidence  must  determine  whether  the  defend- 
ants left  here  with  the  knowledge  of.  and  pro- 
vision for,  what  thoy  were  about  to  do."  No 
exception  was  tnken  to  this  part  of  the  charge; 
but  if  there  bad  been,  we  cannot  say  that  the 
trial  judge  was  not  justified  in  that  remark  in 
view  of  all  the  facts  and  circumstances. 

Nor  was  any  exception  taken  to  the  closing 
observations  by  the  court  as  to  the  importance 
of  faithfulness  in  the  execution  of  the  law,  al- 
thouffh  they  are  now  assigned  for  error.  We  see 
657]  *in  them  nothing  which  could  properly 
be  regarded  as  prejudicial  to  the  defendants. 

6.  Other  assignments  of  error  relate  to  the 
admissibility  of  declarations  of  members  of  the 
Ijarty.  during  the  voyage,  as  to  their  destina- 
tion. One  of  the  witnesses  for  the  prosecution 
testified  on  cross-examination  "that  he  had 
spoken  to  a  couple  of  those  young  fellows 
there,  and  they  said  they  were  going  to  Cuba." 
On  redirect  examination  he  was  asked:  "Did 
they  tell  you  where  they  were  goiog?"  The 
answer,  which  was  objected  to,  was:  "They 
told  me  they  were  going  to  Cuba.  They  did 
not  say  what  they  were  going  to  do."  It  was 
uncontro verted  in  the  case  that  the  party  meant 
to  go  and  did  ^o  to  Cuba,  and  the  evidence 
was  not  material.  Another  witness  for  the 
government  was  asked:  "Q.  Did  you  have 
anv  talk  with  any  of  those  men?"  Objected  to 
unless  it  was  in  the  pre^nce  of  these  defend- 
ants. Objection  overruled.  Exception  by 
defendants.  A.  "Yes,  sir.  I  was  going  in  the 
forecastle  one  night  and  he  told  us,  *I  go  down 
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to  Cuba  to  fight'  Q.  To  fight  who?  ▲.  Tht 
8panish." 

There  was  no  objection  to  the  second  quet* 
tion.  or  to  either  answer,  and  no  motion  to 
strike  out.  It  does  not  appear  who  made  ihi 
statement  or  how  many  persons  were  prenent, 
or  that  defendants  were  not  present.  ThOM 
as8i&:nments  are  without  merit. 

There  was  other  evidence  of  declarations  of 
members  of  the  party  as  to  their  purposes, 
and  the  district  judge  in  commenting  thereon 
said  that,  "if  these  men  were  in  combination 
to  do  an  unlawful  act,  what  was  said  by  anj 
of  them  at  the  time  in  carrying  out  their  pur- 
pose was  evidence  against  them  all  as  to  the 
nature  of  the  expedition,"  and  to  this  an  ex- 
ception was  taken.  The  general  rule  was 
stated  in  Sundry  Goods,  Wares,  and  Merehofi' 
disss  V.  United  States,  27  U.  8.  2  Pet.  358.  865 
[7:  450,  453],  by  Mr.  Justice  Washington, 
speaking  for  the  court,  that  "where  two  or 
more  persons  are  associated  together  for  the 
same  illegal  purpose,  any  act  or  declaration  of 
one  of  the  parties,  in  reference  to  the  common 
object,  and  forming  a  part  of  the  res  gestm,  may 
be  given  in  evidence  against  the  others."  The 
declarations  must  be  made  in  furtherance  of 
the  common  object,  or  must  constitute  a  part  of 
*lhe  resgesta  of  actsdone  in  such  further-[6£(8 
ance.  Assuming  a  secret  combination  between 
the  party  and  the  captain  or  officers  of  the 
Horsa  had  been  proved,  then,  on  the  question 
whether  such  combination  was  lawfu)  or  not, 
the  motive  and  intention,  declarations  of  those 
engsged  in  it  explanatory  of  acts  done  in  fur- 
therance of  its  object  came  within  the  general 
rule  and  were  competent.  St.  Clair  v.  United 
States,  154  U.  8.  184  [38:  936];  People  y.  Davis. 
56  N.  Y.  102:  Lincoln  v.  GiaJUn,  74  U.  8.  7 
Wall.  132.  139  [19:  106,  109];  1  Greenl.  Ev. 
§lll;8tarkie.  £v.  460. 

The  extent  to  which  evidence  of  this  kind 
is  admissible  is  much  in  the  discretion  of  the 
trial  court,  and  we  do  not  consider  that  that 
discretion  was  abused  in  this  instance.  Clune  t. 
United  States,  159U.  8.  590,592  [40:  269,  270]. 

7.  No  motion  or  request  was  made  that  Uie 
jury  be  instructed  to  find  for  defendants  or 
either  of  them.  Where  an  exception  to  a  denial 
of  such  a  motion  or  request  is  duly  saved,  it  is 
open  to  the  court  to  consider  whether  there  is 
any  evidence  to  sustain  the  verdict,  though 
not  to  pass  upon  its  weight,  or  sufficiencT. 
And  although  this  question  was  not  properlj 
raised,  yet  if  a  plain  error  was  committed  in  a 
matter  so  absolutely  vital  to^efeudanta,  we 
feel  ourselves  at  liberty  to  correct  it. 

The  Horsa  was  bound  for  Jamaica,  and  her 
course  carried  her  along  the  coast  of  Cuba  for 
about  six  hours.  8he  took  on  board  at  Phila- 
delphia two  boats  entered  on  the  manifest  as 
for  Port  Antonio,  but  intended  for  and  ulti- 
mately devoted  to  the  use  of  the  party  she 
transported.  The  captain  received  at  the 
wharf  written  instructions,  which  he  did  not 
pro<iuce  on  the  trial,  and  says  he  did  not  keep 
when  he  left  the  vessel,  but  in  accordance  with 
which  he  went  north  off  Barnegat,  anchored 
outside  the  8-mile  limit,  and  awaited  orders. 
The  inference  was  not  unju;*tifiable  that  he 
was  thus  and  then  informed  that  safety  re- 
quired that  whatever  was  to  take  place  oK 
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Btinegil  should  take  pitce  beyoDd  the  Juris- 
diction of  the  United  States;  In  other  words, 
that  a  transgression  of  the  laws  of  the  United 
States  was  contemplated.  The  Horsa  was 
boarded  on  the  high  seas  off  Barnegat  as  here- 
tofore described,  and  the  captain  testified  that 
659]he  did  not  regard  the  occurrence  *as  any- 
thing unusual  or  important.  But  the  firemen 
said  that  they  went  to  the  chief  engineer,  when 
these  men  came  aboard,  and  told  him  they 
would  not  go  along.  "  We  won't  go  down 
there  and  get  shot.  .  .  .  We  did  not  sign  for 
that."  The  chief  engineer  bade  them  keep 
quiet,  and  the  captain  told  them  "  if  anybody 
bid  to  hang  for  this  I  would  be  the  man  to 
bsng  for  it  I  told  them  they  had  better  go 
below  and  mind  their  own  business."  The 
written  instructions  the  captain  there  received 
were  not  produced,  but  he  said  he  was  to  take 
the  men  and  whatever  they  had  and  let  them 
off  when  told  to  do  so.  aelivering  the  two 
hosts  shipped  at  Philadelphia,,  and  the  two 
shipped  from  the  tuff,  tothem  as  soon  as  called 
for;  and  that  this  did  not  strike  him  as  sin- 
gular. The  evidence  shows  that  the  nature  of 
the  enterprise  was  apparent  at  this  time,  and 
the  Jury  may  not  unreasonably  have  inferred 
that  the  captain  received  the  men  and  their 
arms,  entered  upon  the  hazards  of  the  voyage, 
and  quieted  the  complaints  of  the  firemen, 
with  an  equanimity  springing  from  a  mind 
prtviousty  made  up  on  the  subject.  We  deem 
it  unnecessary  to  go  over  the  evidence.  We 
cannot  say  as  matter  of  law  that  there  was  no 
evidence  tending  to  sustain  the  verdict  against 
the  captain. 

But  we  think  the  ca»e  as  to  Petersen  and 
Johsnsen  stands  on  different  ground,  and  that 
we  may  properly  take  notice  of  what  we  be- 
lieve to  be  a  plain  error,  although  it  was  not 
duly  excepted  to.  These  men  were  the  mates 
of  the  vessel,  and  they  proceeded  on  the  voy- 
age under  the  captain's  orders.  This  would 
not  excuse  them  if  there  were  proof  of  guilty 
knowledge  or  participation  on  their  part  in 
assisting  a  milttarv  expedition  or  enterprise 
when  they  left  Philadelphia.  We  are  of  f>pin- 
ion  that  adequate  proof  to  that  effect  is  not 
shown  by  the  record,  and  that  as  the  case  stood 
the  Jury  should  have  been  instructed  to  acquit 
them.  The  captain  t^'Stifled  that  the  mates 
**had  nothing  to  do  with  this  ship  or  with  its 
business.  They  listened  to  my  orders;  they 
were  under  my  orders.  I  was  the  mnster  of 
that  vessel.  I  am  responsible  for  all  that  was 
done.**  The  order  he  received  to  go  north  and 
airait  orders  beyond  the  8-mile  limit  does  not 
600]  *anpear  to  have  been  communicated  to 
theui;  and  whatever  thev  must  have  known  af- 
ter the  Horsa  was  boarded  off  Barnegat,  there 
ii  nothing  sufQciently  justifying  a  presumption 
of  knowledge  when  the  vessel  left  the  wharf. 

It  is  not  necessary  to  enlarge  upon  the  public 
importance  of  the  neutrality  laws.  This  ci^e 
ii  a  criminal  case  arising  on  an  indictment 
under  a  section  of  the  Revised  Statutes,  and 
we  dispose  of  it  on  what  we  deem  lo  be  the 
proper  construction  of  that  section,  and  after 
subjecting  the  correctness  of  the  rulings  of  the 
court  belnw  to  that  careful  examination  which 
the  discharge  of  our  duty  required. 

T^e  jvdgmfrU  ogainBt  dejendant  Wiborg  is 
figirmed;  the  judgment  against  defendanU  Pettr- 
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»en  and  Johansen  is  reversed,  and  the  caoto 
remanded  with  instructions  to  set  aside  th« 
verdict  and  grant  a  new  trial  as  to  them. 

Mr.  Justice  Harlan  dissenting: 

I  concur  with  my  brethren  in  holding  that 
the  judt^ment  against  Petersen  and  Johansen 
should  be  reversed,  and  a  new  trial  ordered  as 
to  them. 

But  I  am  of  opinion  that  the  judgment 
against  Wilmrg  should  also  be  reverseil.  It  is 
conceded  that  the  men  on  the  tug  were  received 
on  board  the  Horsa  at  a  point  off  Barnegat 
which  was  more  than  3  miles  from  our 
shore.  It  is  clear  from  ttie  evidence  that  at 
the  time  his  vessel  left  Pliiladelphia,  and  pre- 
vious to  his  receiving  those  men  on  board, 
Wiborg  had  no  knowledge  of  the  purpose  for 
which  the  charterer  ordered  him,  after  he 
parsed  the  Breakwater,  ''to  proceed  north 
near  Barnegiland  wait  further  orders."  The 
movements  of  the  vessel  were  under  the  con- 
trol of  the  charterer.  Wibori;  was  under  no 
leiral  oblieation  to  inquire  from  the  charterer 
why  the  Horsa  was  ordered  to  that  point,  or 
what  were  the  orders  he  was  likely  to  receive 
after  arriving  there.  His  duty  was  to  obey 
the  orders  of  the  charterer,  unless  such  orders 
obviously  contemplated  a  brea'^h  of  the  laws 
of  this  country.  The  only  evidence  in  the 
case  bearing  upon  the  question  whether  Wi- 
borg knew,  when  he  left  Philatlelpliia,  of  anv 
♦arrangement  for  his  vessel,  af  t^r  it  pass  [OH  I 
ed  beyond  the  territory  and  jurisdiction  of  the 
United  States,  to  receive  men  destined  for 
Cuba,  was  that  given  by  himself.  And  he 
distinctly  swore  that  when  he  started  from 
Philadelphia  he  did  not  know  that  **  we  were 
going  to  take  these  people  and  their  goods  on 
the  Horsa."  There  was  not  the  slightest 
ground  in  the  evidence  to  suppose  that  he  ever 
bad  any  communication  with  those  people,  or 
that  he  ever  saw  them,  before  tbey  came  on 
his  vessel.  Those  persons  bad,  of  course, 
arranged  with  the  charterer  for  passage  on 
the  Horsa.  But  the  charterer  did  not  commu- 
nicate the  fact  of  such  an  arrangement  to  the 
captain  of  the  vessel  while  he  was  within  the 
territory  and  jurisdiction  of  the  Unite<l  States. 
The  direction  that  he  should  receive  the  men 
and  their  frof>ds  on  board  ci  m  •  to  him,  from 
the  charterer,  when  he  was  not  within  the 
territory  or  jurisdiction  of  the  United  States, 
He  cannot  therefore  be  said  to  have  provided 
or  prepared,  **  within  the  territory  or  jurisilic- 
tion  of  the  United  States,"  any  means  for  the 
expedition  or  enterprise  against  the  terrlt»»ry 
or  dominion  of  Spain.  Under  the  interpreta- 
tion placed  upon  the  statute  bjr  the  govern- 
ment, the  charterer  did  provide  for  such 
means.  But,  curiously  enough,  the  charterer 
was  not  indicted.  The  prosecutirm  is  against 
the  officers  of  the  ves^^el.  no  one  of  wliom, 
accordinfi:  to  the  proof,  had  t  d  knowledge, 
at  the  time  the  Horsa  left  Pliila  lelphia,  nor 
while'it  was  witbin  the  jurimnciion  of  the 
United  States,  that  the  charterer  had  arranged 
that  the  vessel,  after  it  got  i)eyond  the  juris- 
diction of  the  United  States,  should  receive  on 
board  individuals  destined  for  Culm,  and  who 
Intended. -after  they  arrived  there,  to  eni^age 
in  the  struirtrle  to  overthrow  the  authority  of 
Spain  in  that  island. 


6S1-W4                          SnrBuu  Codbt  of  tdx  UnnD  Stath.  Ooi.  Tbi^ 

lodepandeatly  of  tba  view  ]u>t  exprewed,  ibot  brOerendantdted  of  Ih*  wound  lofltAtedbr 

tbU  wsa  Dot.  I  tbink,  a  niilitarj  expeiililoa  or  ^Im  and  b[   ih«  tims  and  plM«  at  wniota  th* 

enierprlM  wltbin  Ihe  mesnlag  of  tbe  atatule.  «oun<l  w»s  loflloted  bj  tlleginK  rh«  iDaicnon  at 

It  had  noneuf  (be  feaiures  o1  auch  an  eipe-  a  pluoocertalD.ofBiiiQrtalw.uiidQpninuphim. 

dition  or  enterprise.    There  wm  bo  command-  f°-  J'  *'""*'  '"'•o  '''<'  lanj "hh  ana  InDguUiltw 

iDK  Officer  wboee  orders  were  recRoized  and  .  *''  ""^^  "■"  "■»"  'MWrnly  die." 

enforced.     It  waa.  at  most,  n  Bmall  companj  •■   *  »erdtct  ofconvi,  tioo  ig  not  Invalid  becaow 

of  pertoM.  no  one  of  whom  recngnlzed  the  !?|f„^"T,'T'       ^^^      '^if'"'.'?  T^ 

....r i,„  ', ,1,  .    .1.1..   _i.  .11  ?    -    J  .1.  woo  DHd  taken  no  oath  eioepl  bli  o»lh  of  oBoet 

«u  horlly  of  anoiher    alihouKh  all  SeBired  the  ,here  no,p«l.l  oacb  -..at  anr  Ume  requ«md 

jniii-penrtenee  of  Cuba  and  had  the  purpose  to  oraoy  oWeoiloa  mada  dudnr  the  Ui^thattt 

OGaJreacb  that  island,  and  engafie.  *QOt  as  a  ^aa  not  taiien. 

body,  but  at  IndlTiilimls,  in  some  form,  In  Ibe 

<dTiI  war  there  pendlnc — a  loose,  unorgRniied  [No.  461.] 

body,  of  very  email  dimeDsfons.  and  wiiboul  , 

any  aurroumllnjjs  that  would  Justify  lis  being  -^rgfted  MaiA    te,  1896.    Beaded  Mag  Sf, 

regardeilaa  amlliiaiyeipedtlion  or  enterprise  1S9S. 

to  be  carried  on  from  thu  couairy.  ...  _        _ 

'  TN  ERROR  to   tbe   arcurt    Court  of  tU 

1  United  SiBtM  for  the   Easiero  District  of 

Texas  to  review  a  judemcnt  of  thai  rouricoa- 

MILLARD  P.  BALL,  Johm  0.  BiiL,   and  S''iL"J  ^'ll!L"!   ^,,  ^,"'t  ^°^l.^-  ^JI;,,?™* 

Ttnui-ixF  V   TliirTTw^i  I     Wii*  ■  in   &r  Robert  E.  Boulwe  1  of  tbe  murder  of  Willlaia 

UNITED   STATES.  "tl^  facls  are  staled  l7the  npinlon. 

V  SeC"  Ut-n-  C  H.  Smith,  J.  O.  Hodgn,  and  A. 
J.  NichoU,  for  plaintifTs  in  error. 
Mr,  J.  K,  Dickinson,  Asaislant  AttornOf 

Verdict  of  acquittal,  «ften  bar  to  a  eteend  in-  General,  for  defendant  in  error. 
dielnunl— Term  ittl  againtl  othtr  d^tndantt— 

vhen  rerdiel  may  be  reeeivid  on  Sandny — re-  Hr.  Justice  Oraj  delivered  tbe  oplnloii  Of 

venal  of  judgment— joint  trial — evidence —  the  ourt; 

diteretion  in  refuting — tuffieiency  t^  indict-  At  October  term,  1889,  of  the  circuit  oomt 

vunt — oath  of  deputy  mariJial,  nf  the  United  Sialea  for  the  eastern  dlAtrtct  of 

Texas,  tbe  grand  jury  returned  an  Indictmest 

L   A  reneial  nrdlot  of  acquittal  upon  ttaetaano  nptain't  Millard  Fillmnre  Ball,  John  C.  Ball, 

of  not  auiltT  underan  ladlotment  uodercakinr  md   Robert  E.  Bimtwelt  for   tbe  murder  Of 

toobarx:  murder. and  nut  objecied  w before  tue  William  T.  Box.  alleging  that  the  dereadani*. 

Terdloi  u  IniufBolant  In  that  n«i«ot.  Is  a  bar  to  a  being  „hile  men  and  not  Indians,  on  Jun»««. 

second  indicimeat  tor  thesame  killing.  1888:  in  Pickens  county,   in   the  Cblckaaaw 

'■...^.rS"^'  l*i!!.'»"7*''?Jl"Iir  o*  <»»  of  Nation. inlhalndianterrltory.didunlawfullT.. 

?^1^*1"  «^"1'   HiS'l  u',°'^.'?"«  "d  feloniously,  and  wiib  Iheir  malice  ttoii- 

fluai.  and  canoot  tie  deprived  of  Its  leHltimare    .,.     _.  , .  i.\,\.  .  j ii , >•   _ 

effect  br  the  subwueot  reve™i  bj  rbla  court  of  '"""B^'-,  "'^  •''^  •  t'^P  weapon,  to  wit,  ij 

tbe]u<ivmeDCDfeoiiv>ciioi<.fi.lii>ttheoihertwo  K"".   '■?'''   '"   ^^*'^^  ''"<'■■   «nd  loaded   and 

deteDdanisIoribelnsufllcieDoyortbfliDdictineot  charged   with   gunpowder  and   leaden  balll, 

Bpoiiawrit  of  error  sued  DulbT  tfaemooly.  make  an  assault  upon  ibe  body  of  William  T. 

A   WbenaoaselaoommlttedtotbeJurronSatur-  Box.  and  "did  eb'iotoff  and  discbarge  tbecoB- 

day.  their  Terdlcl  maj  be  received,  and  Uia  ]urr  tents  of  said  (tun  in  and  upon  the  body  of  mU 

dlrobarved,  on  Sundar.  William  T.  Bui,  tofllcling  tbereon  ten  mortal 

L   Deicniiaiiiswfaool)taln  the  reversal  of  a  Judg-  wounds,  of  which  mortal   wounds   tbe   Mid 

Dsnt  and  sen irnoe  asBl list  themfcl  ves  bf  a  writ  William  T.  Box  did  langulah,  and  langulahlng 

ot  error  on  iha  ground  of  defecta  in  tbe  Indict-  did  die." 

iseDi  oaonot  irierwarda  set  up  auoh  oonvlotlon  Upon  that  indictment,  the  three  defendaau 

Mabartoauewiodloiroent.  „ere  arraigned,   and  pleaded  not  guiity,  and 

A   Tbedliortdanof  theoounlnorderlDg  several  were  tried  together  upon  the  issue  so  Joined, 

derendaou  ro  be  tried  togeiber.  If  not  abused,  jhe  trial   began  on  Wednesday,  October  SO, 

will  not  be  reviewed  on  wrltol  error.  .iggg^  ,nj  proceeded  from  day  to  day  [694 

A   OnoroM-eiamlaatloDnfawlti.enfortheprose-  until  Balutdav,  November  8,  when  the  Jury 

ouilou.  who  admits  tb.t  be  eniployoa  coudkI  retired  to  Consider  of  their  verdict,  and  do 

to  aid  the  d'ntrici  sttomer.  a  quesUon  as  to  wbat  ^,  ^  ^     ^^    ^een  relumed  at  tbe  usual  boor 

hjp.id  him H properiT excluded.  ^j adjournment,  the  court  wa.  kept  open  to 

^■.r""J^°"^Z'?,         ^"T^IT!^''^    f  r«e*«  Ibe  verdict.    On  Sunday,  Novembw 

SL°h?f;ri:h^off  . Zn  fn  tbVo™™  o"r  ;  3.  ISBB.  the  Jury  returned  a  verdict  as  followa: 

that  be  mar  shoot  oir  a  run  in  tne  presence  or  a  ;,„      ',     ±  ^  _   a    i«i.     j  t  _!...«.  t   n   d-ii 


that  be  roar  shoot  off  a  run  In 
deputr  manhai  to  teal  tbe  trui 
It  Katlercd  ibot.  Is  within  the 
oourt,  wbK)b  will  not  be  disturbed 


lt0TB.-Al  ta  wftm  person  ti  in  ftoparOtr  mhen  I    At  to  tfeet  at  general  verdlat,  see  note  to  Snydsc 
t^rvmauU  ilbcAnrvsJvl'ADuta  verdlrtyarnurfie-   v.  Onlled  Srktes.  S8;  a>T. 

^KtttiH  or  oimelellon,— see  ooie  to  Ei  ports  I^Dce,       As  to  erfanfnul  law  Mrrsctlon  (tf  ssntenM  amtrt- 
ai  tn,  and  DnlLad  BUtae  v.  Pena,  ■:  UA  sintoiMh-aea  note  to  Bx  parU  Ckon,  tk  m. 

goo  1«S  c.  s. 


1895. 
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iddered  br  the  court  tbat  the  defendants  J.  G. 
Ball  and  K.  £.  Botitwell  are  guilty,  as  charged 
In  the  indict meot  herein,  and  as  found  by  the 
Jury;  and  it  is  ordered  that  tbey  be  remanded 
to  the  custody  of  the  marshal,  and  be  by  him 
committed  to  the  county  jail  of  Lnmar  county, 
to  await  the  judgment  and  sentence  of  the 
court.  It  is  further  ordered  that  the  defend- 
ant M.  F.  Ball  be  discharged  and  go  hence 
without  day." 

Afterwards,  at  the  same  term,  John  0.  Ball 
and  Robert  E.  Boutwell  were  adjudged  guilty 
and  sentenced  to  death,  and  sued  out  a  writ  of 
error  from  this  court;  and  in  the  assignment 
of  errors  filed  by  them  in  the  circuit  court  (as 
appears  by  the  record  transmitted  to  this  court 
in  tbat  case),  specified,  among  other  things. 
"because  no  legal  indictment  was  returned 
into  court  against  respondents/'  in  that  the  in- 
dictment on  which  they  were  tried  *'nowhere 
alleges  when  and  where  said  William  T.  Box 
died;"  and  "for  the  errors  stated  and  apparent 
npon  the  recoril  herein,  respondents  pray  that 
the  judgment  be  reversed,  and  the  cause  re 
mandnl  for  a  new  trial."  And  the  brief  then 
tiled  in  their  behalf  concluded  by  submitting 
that  the  judgment  ought  to  be  reversed,  and 
the  indictment  dismissed. 

Upon  that  writ  of  error,  this  court,  at  Oc- 
tober term.  1890,  held  that  that  indictment, 
although  sufllciently  charging  an  assault,  yet, 
by  reason  of  failing  to  aver  eiiher  the  time  or 
the  place  of  the  death  of  Box,  was  fatally  de 
fective,  and  would  not  support  a  sentence  for 
murder;  and  therefore  reverses!  the  judgment 
against  John  C.  Ball  and  itnbert  E.  Boutwi  II, 
and  remanded  the  case  with  directions  to  quash 
the  indictment,  and  to  talce  such  further  pro- 
065]ceedings  in  relation  to  them  as  to* justice 
might  appertHin.  Bnll  t.  UniUd  States,  140 
U.S.  118.  186  [85:877,  8»51. 

At  April  term,  1891.  of  the  circuit  court, 
that  indictment  was  dismissed;  and  the  grand 
Jury  returned  against  all  three  defendnnts  a 
new  indictment  (being  the  one  now  before  the 
court),  like  the  former  one.  except  that,  after 
ebar^ing  the  assault,  with  malice  aforethought, 
and  with  a  loaded  gun,  upon  Box  on  June  26, 
1689,  in  Pickens  c<»unty  In  the  Indian  terri 
tory,  it  went  on  to  charge  that  the  three  de- 
fendants "did  then  and  there  shoot  off  and 
discharge  the  contents  of  said  gun  at,'in,  and 
upon  the  bo<iy  of  said  William  T.  Box,  inflict 
log  thereoD  a  mortal  wound,  of  which  mortal 
woutid  the  said  William  T.  Box  did  iHueuish, 
•Bd  languishing  did  then  and  there  instantly 
die,  and  did  then  and  there  die  within  a  year 
and  a  day  after  the  infliction  of  the  said  mortal 
wound  as  aforesaid." 

To  this  indictment  the  defendant  MillRrd  F. 
Bali  flled  a  plea  of  former  Jeopardy  and  for- 
mer acquittal,  relying,  upon  the  trial,  the  ver- 
dict of  acquittal,  and  the  order  of  the  court 
for  his  discharge,  upon  the  former  indictment, 
a  certified  copy  of  the  record  of  the  proceed - 
kgs  UDon  which  was  annexed  to  and  made 
part  of  his  plea. 

The  defendants  John  C.  Ball  and  Boutwell 
flled  a  plea  of  former  j**opardy,  by  reason  of 
their  trial  and  conviction  upon  the  former 
indictment,  and  of  the  dismisttal  of  that  indict- 
ment. 

Both  thoM  pleas  were  overraled  by  the 
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court,  and  the  three  defendants  then  severally 
pleaded  not  guilty. 

At  the  trinl,  it  appeared  that  William  T. 
Box  was  killed  on  June  26,  1889;  the  defend- 
ants offered  in  evidence  the  record  of  the  pro- 
ceedings upon  the  former  indictment;  snd  It 
was  admitted  by  all  parties  that  the  offense 
charged  in  the  former  indictment  and  that 
charged  in  the  present  indictment  was  one  and 
the  same  tran^'HCtion  and  offense,  to  wit,  the 
killing  of  Box  by  the  three  defendants;  that 
the  defendants  in  the  two  indictments  were 
the  same  persons;  and  that  no  writ  of  error 
was  ever  sued  out  upon  the  judgment  or  order 
entered  upon  the  former  indictment  as  to 
Millard  F.  BhII. 

The  circuit  court,  among  other  instructions, 
instructed  the  jury  to  find  aga'nst  both  pleas  of 
former  jeopardy,  because  *iliis  court  hH(l[G((G 
decided  that  the  former  indictment  was  in- 
suftlcient  as  an  indictment  for  murder.  The 
jury  relumed  a  verdict  of  guilty  of  murder 
Rgrtinst  all  three  defendants;  each  of  them  was 
adjudged  guilty  accordingly,  and  sentenced  to 
death ;  and  thereupon  they  sued  out  this  writ 
of  error. 

The  first  matter  to  be  considered  Is  the 
effect  of  the  acquittal  of  Millard  F.  B^ll  by 
the  jury  upon  the  trial  of  the  former  indict- 
ment. 

In  Eneland,  an  acouittal  upon  an  indictment 
so  defective  that.  If  it  had  been  ohj'*cted  to  at 
the  trial,  or  by  motion  in  arrest  of  Judgment, 
or  by  writ  of  error,  it  would  not  have  sup- 
ported any  conviction  or  sentence,  has  gener- 
ally been  considered  as  sufficient  to  support  a 
plea  of  former  acquittal.  2  Hale,  P.  C.  248, 
894:  2  Hawk.  P.  0.  chap.  85,  §  8;  1  Stark. 
Crim.  PI.  2d  ed.  820;  1  Chittv.  Crim.  Law, 
458;  Archb.  Crim.  PI.  &  Ev.  19th  ed.  148;  1 
Russell,  Crimes,  6th  ed.  48.  And  the  general 
tendency  of  opinion  in  this  country  has  been. 
to  the  same  effect.  8  Greenl.  Ev.  g  85;  1 
Bishop,  Crim.  Law,  g  1021,  and  cases  there 
cited. 

The  foundation  of  that  doctrine  is  VavT^n 
Com,  4  Coke,  44,  in  which  William  Vaux,  be- 
ing duly  indicted  for  the  murder  of  Nicholas 
Ridley  by  persuading  him  to  drink  a  poisoned 
potion,  pleaded  a  former  acquittal,  the  record 
of  which  set  forth  a  similar  indictment  alleg- 
ing that  Ridley,  not  knowing  that  the  potion 
was  poisoned,  but  confiding  m  the  persuasion 
of  Vaux  took  and  drank  (without  saying  "took 
and  drank  said  pi»tion  '*);  a  plea  of  not  guilty; 
a  special  verdict,  finding  that  Ridley  was 
killed  hy  taking  the  poison,  and  that  Vaux  was 
not  present  when  he  took  it;  and  a  judgment 
rendered  thereon  that  the  poisoning  of  Ridley 
and  persuading  him  to  tnke  the  poison,  as 
f(»una  by  the  verdict,  was  not  murdi  r,  and 
that  the  defendant  go  without  day — eat  sine 
die.  Upon  a  bearini;  on  the  plea  of  autref**i» 
acquit,  the  court  of  Queen's  bench  was  of  opin- 
ion that  Vaux  was  a  princip  .1,  although  not 
present  when  Ridley  took  the  poison;  but  that 
the  indictment  was  insufficient,  for  not  ex- 
pressly alleising  that  Rid  lev  drank  the  poison; 
and  that  "because  the  indictment  in  this  case 
was  insufficient,  for  this  reasun  he  was  not 
Ugitimo  ^rnodo  aquietatue,  .  .  .  nor  [6H7 
waa  the  life  of  the  partv,  in  the  Judgment  of 
the  law,  erer  In  Jeoparay." 


687-0(19 


SnPBKini  CouBT  of  ths  United  &h*ATBB. 


Oct.  Tbbm  , 


Tetlhe  decision  in  Vaux'i  Ckue  was  treated, 
both  by  Lord  Coke  and  by  Lord  Hale,  as 
maintainHble  only  upon  the  ground  th<^t  th<' 
judgment  upon  the  first  indictment  vrHBqi/od 
eat  sine  die,  wliich  might  be  given  as  well  for 
the  insufflciency  of  the  indictment,  as  for  the 
defendant's  not  being  guilty  of  the  offense: 
and  Lord  Hale  was  clearly  of  opinion  that  a 
judgment  quod  eat  inde  quietus  could  npt  goto 
the  insufficiency  of  the  indictment,  but  must 
go  to  the  matter  of  the  verdict,  and  would  be 
a  perpetual  di^chnrge.  8  Coke,  Inst.  214;  2 
Hale,  P.  C.  894,  895.  And  Mr.  Starkie  has 
observed:  **Tbe  doctrine  expounded  in  this 
case  does  not  appear  to  consist  with  the  gen- 
eral piinciple  on  which  the  plea  of  autrefois 
(ur^t/i^  is  said  to  depend,  since  an  acquittal  upon 
a  special  verdict  would  leave  the  defendant 
exposed  to  a  second  prosecution,  whenever  a 
formal  flaw  could  be  detected  in  the  first  in- 
dictment at  snv  ;>ubsequent  period."  1  Stark. 
Crim.  PI.  3.0"n)te. 

In  the  leading  American  case  of  People  ▼. 
Barrett,  1  Johns.  (50,  while  a  majority  of  the 
court,  consisting  of  Chief  Justice  Kent  and 
Justices  Ttiompson  and  Spencer,  followed  the 
English  auttiorities,  Justices  Livingston  and 
Tompkins  strongly  dissented, and  their  reasons 
were  fully  stated  by  Mr.  Justice  Livingston, 
who.  after  distinguishing  cases  in  which  upon 
the  first  trial  there  had  been  no  general  ver- 
dict of  acquittal  by  the  jury,  but  only  a  special 
verdict,  upi>n  which  the  court  had  discharged 
the  defendant,  as  well  as  cases  in  which  the 
defendant  himself  had  suggested  the  imper- 
fection in  the  first  indictment,  and  thereupon 
obtained  judgment  in  his  favor,  said:  **These 
defendants  have  availed  themselves  of  no  such 
imperfection,  if  any  there  were,  nor  has  any 
judgment  to  that  effect  been  pronounced.  This 
esse,  in  short,  presents  the  novel  and  unheard- 
of  spectacle  of  a  public  ofiflcer,  whose  business 
H  was  to  frame  a  correct  bill,  openly  alleging 
his  own  inaccuracy  or  neglect,  as  a  reason  for 
a  second  trial,  when  it  is  not  pretended  that 
the  merits  were  not  fairly  in  issue  on  the  first. 
Tbat  a  partv  shall  be  deprived  of  thebenefitof 
an  arqiiittal  by  a  jury,  on  a  suggestion  of  this 
668Jkind,  coming,  too,  from  the  officer 'who 
drew  (be  indictment, seems  not  to  comport  with 
that  universal  and  humane  principle  q(  crimi- 
nal law,  'that  no  man  shall  be  brought  into  dan- 
ger more  than  once  for  the  same  offense.'  It  is 
very  like  permitting  a  party  to  take  advantage 
of  his  own  wrong.  If  this  practice  be  toler 
afed.  when  are  trials  of  the  accused  to  end? 
If  a  conviction  take  place,  whether  an  indict- 
ment be  good,  or  otherwise,  it  is  ten  to  one 
that  judgment  passes;  for,  if  he  read  the  bill, 
it  is  not  probable  he  will  have  penetration 
enough  to  discern  its  defects.  His  counsel,  if 
any  l>e  assigned  to  him,  will  be  content  with 
hearing  the  substance  of  the  charge  without 
looking  farther;  and  the  court  will  hardly,  of 
its  own  accord,  think  it  a  duty  to  examine  the 
indictment  to  detect  errors  in  it  Many  hun- 
dreds, perhaps,  are  now  io  the  state  prison  on 
erroneous  indictments,  who,  however^  have 
been  fairly  tried  on  the  merits.  But  reverse 
the  case,  and  suppose  an  acquittal  to  take 

Clace,  the  prosecutor,  if  he  be  dissatisfied  and 
ent  on  conviction,  has  nothing  to  do  but  to 
tell  the  court  that  his  own  indictment  was 


good  for  nothing;  that  it  has  no  venae,  or  to 
deficient  in  other  pirticulars,  snd  that,  there- 
fore, he  has  aright  to  a  second  chance  of  con- 
victing the  prisoner,  and  so  on,  toties  quottes."^ 
1  Johns.  74. 

In  C^m,  V.  Purchase,  2  Pick.  521,  526  [IS 
Am.  Dec.  452],  Chief  Justice  Parker,  speaking 
of  the  doctrine  which  allows  a  man  to  be  tried 
again  after  being  acquitted  on  an  indictment 
substantially  bad,  said  that  'ingenuity  has 
suggested  that  he  never  was  in  jeopardy,  be- 
cause it  is  to  be  presumed  that  the  court  will 
discover  the  defect  in  time  to  prevent  judg- 
ment;" but  that  this  *'is  bottomed  upon  an 
assumed  infallibility  of  the  courts,  which  ii 
not  admitted  in  any  other  case." 

In  Mass.  Rev.  Stat.  1B36,  chap.  128.  g§  4,  5, 
provisions  were  inserted,  which,  as  the  com- 
missioners who  reported  them  said,  were  ''in- 
tended to  define  and  determine,  as  far  as  mav 
be,  the  cases  in  which  a  former  acquittal  shall, 
or  shall  not,  be  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense;"  and  were  as  follows: 
"No  person  shall  be  held  Io  answer  on  a  second 
indictment,  for  any  offense  of  which  he  has 
been  acquitted  by  the  jury  upon  the  facts  and 
*merits,  on  a  former  trial;  but  such  ac-  [009 
quittal  may  be  pleaded  by  him  in  bar  of  any 
subsequent  prosecution  for  the  same  offense, 
notwithstanding  any  defect  in  the  form  or  hi 
the  substance  of  the  indictment  on  which  he 
was  acquitted.  If  any  person,  who  is  in- 
dicted for  an  offense,  shall  on  his  trial  be 
acquitted  upon  the  ground  of  a  variance  be- 
tween the  indictment  and  the.  proof,  or  upon 
any  exception  to  the  form  or  to  the  substance 
of  the  indictment,  he  may  be  arraigned  again 
on  a  new  indictment,  and  may  be  tried  and 
convicted  for  the  same  offense,  notwithstand- 
ing such  former  acquittal."  Similar  statutes 
have  been  passed  in  other  states.  1  Lead. 
Crim.  Cas.  2d  ed.  582. 

The  American  decisions  in  which  the  Eng- 
lish doctrine  has  been  followed  have  been 
based  upon  the  English  authorities,  with  noth- 
ing added  by  way  of  reasoning. 

After  the  full  consideration  which  the  im- 
portance of  the  question  demands,  that  doc- 
trine appears  to  us  to  be  unsatisfactory  in  the 
grounds  on  which  it  proceeds,  as  well  as  un- 
just in  its  operation  upon  those  accused  of 
crime;  and  the  question  being  now  for  the 
first  time  presented  to  this  court,  we  are  un- 
able to  resist  the  conclusion  that  a  general 
verdict  of  acquittal  upon  the  issue  of  not 
guiltv  to  an  indictment  undertaking  to  charge 
murder,  and  not  objected  to  before  the  ver- 
dict as  insufiScient  in  that  respect,  is  a  bar  torn 
second  indictment  for  the  same  killing. 

The  Constitution  of  the  United  States,  in. 
the  5th  Amendment,  declares:  "Nor  shall  any' 
person  be  subject  to  be  twice  put  in  jeopardy 
of  life  or  limb."  The  prohibition  is  not 
against  being  twice  punished,  but  against  be- 
ing twice  put  in  jeopardy;  and  the  accused, 
whether  convicted  or  acquitted,  is  equally  put 
in  jeopardy  at  the  first  tnal.  An  acquittal  be- 
fore a  court  having  no  jurisdiction  is,  of 
course,  like  all  proceedings  in  the  case,  abso- 
lutely void,  and  therefore  no  bar  to  subse- 
quent Indictment  and  trial  in  a  court  which 
has  jurisdiction  of  the  offense.  Com.  v.  Psier^, 
12  Met.  887;  $  Hawk.  P.  O.  chap.  85,  g  8;  1 
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Bbbop,  Crim.  Law,  g  1028.  But  although 
the  indictment  was  fatally  defective,  yet,  if  the 
cniiH  hHd  jurisdictioD  of  the  cause  atid  of  the 
^TOlparty,  its  judgment  *is  not  void,  but  only 
voiUable  by  writ  of  error;  and,  until  so 
avoided,  cannot  be  collaterally  impeached. 
If  the  Judgment  is  upon  a  verdict  of  guilty, 
and  unrever>ed,  it  stands  good,  and  warrants 
the  punishment  of  the  defendant  accordingly, 
and  be  could  not  be  dischnnred  by  writ  of 
haliean  corpus.  Ex  parte  Parks,  93  U.  S.  18 
[88:  787].  If  the  Judgment  is  upon  an  acquit- 
tal, the  defendant,  indeed,  will  not  sectc  to 
have  it  rrvertied,  and  the  government  cannot. 
UnUed  States  v.  S'ingeit,  144  U.  8.  810  [36: 446]. 
But  Ibe  fact  that  the  judgment  of  a  court  hav- 
inir  Jurisdiciion  of  the  rase  is  practically  final 
affords  no  n*as<)n  for  allowing  its  validity  and 
eoQclusiveness  to    be  impugned    in  another 


The  former  indictment  set  forth  a  charge  of 
murder,  although  lac  king  the  requisite  fullness 
and  precision.  The  verdict  of  the  jury,  after 
atrial  u|>*n  the  is)>ue  of  guilty  or  not  guilty, 
arqultletl  Millard  F.  Bull  of  the  whole  charge 
of  munler.  as  well  as  of  anv  less  offense  in- 
cluded therein.  U.  8.  Rev.  8tat.  §  1085.  That 
he  wma  thereupon  diHchnrged  by  the  circuit 
ooort  by  reasftn  of  his  acquittal  by  the  jury, 
and  not  by  reason  of  any  insnfflriency  in  the 
indictment,  is  clearly  shown  by  the  fact  that 
the  court,  by  the  same  order  which  discharged 
bim.  committed  the  other  defendants,  found 
guilty  by  the  same  verdict,  to  custody  to  await 
sentence,  and  afterwards  adjudged  them 
guilty  and  sentenced  them  to  death  upon  that 
udictment.  Millard  F.  BalKs  acquittol  by 
the  verdict  of  the  jury  could  not  be  deprived 
of  Its  legitimate  effect  by  the  subsequent  re- 
versal by  this  court  of  the  judgment  against 
the  other  defendants  upon  the  writ  of  error 
sued  out  by  them  only. 

Il  is  true  that  the  verdict  finding  John  C. 
Ball  and  Robert  E.  Routwell  guilty  as  charged 
in  the  indictment,  and  finding  Millard  F.  Ball 
not  guilty,  was  returned  on  8unday;  as  well 
as  that  the  order  thereupon  made  by  the 
coart,  by  which  it  was  considered  that  the 
8rat  two  defendants  were  guilty  as  charged  in 
the  Indictment  and  found  by  the  jury,  and  be 
lemanded  to  custody  to  await  the  tudgment 
and  sentence  of  the  court,  and  that  Millard  F. 
Ball  be  discharged  and  go  without  day  was 
made  on  th(;  same  day.  That  order,  indeed,  as 
671]  'alreacly  adjudged  by  this  court,  could 
But  Iwve  effect  as  a  judgment  against  the  two 
defendants  who  had  been  ronvirted,  because  no 
Jndgment  can  lawfully  be  entered  on  Sundav. 
BiiU  T.  United  States,  140  U.  8.  118.  181  [35: 
877,  883];  8  Bl.  Com.  277.  But  when  a  case 
is  committed  to  the  jury  on  Saturday,  their 
verdict  may  be  received  and  the  jury  dis- 
charged on  Sunday.  This  has  been  generally 
pat  upon  the  ground  that  the  reception  of  the 
verdict  and  discharge  of  the  jury  is  but  a  min- 
isterial act,  involving  no  Judicial  discretion;  or 
that  it  is  an  act  of  necessity;  and  it  certainly 
iBOds  to  promote  the  observance  of  the  day 
more  than  would  keeping  the  jury  together 
nnill  Monday.  Boghtalingv,  0«6<!rn,  15  Johns. 
n»;  Van  Riper  v.  Van  Riper,  4  N.  J.  L.  150 
[7  Am.  Dec.  576];  Huidekoper  v.  Cotton,  8 
Watis,  66;  Baxter  t.  PeopU,  8  Gilm.  868,  885. 
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mier  V.  English,  4  Strobh.  L.486:  Corff  v.  80- 
COT,  5  Ind.  870;  Webber  v.  MemU,  84  N.  H.  202; 
Reid  V.  StftU,  58  Ala.  402  [25  Am.  Rep.  627]; 
Meece  v.  Com.  78  Kv.  686,  588;  State  v.  Fbrd, 
37  La.  Ann.  443.  466. 

As  to  the  defendant  who  had  been  acquitted 
by  the  verdict  duly  returned  and  received,  the 
court  could  take  no  other  action  than  to  order 
his  discharge.  The  verdict  of  acquittal  was 
final,  and  could  not  be  reviewed,  on  error  or 
otherwise,  without  putting  him  twice  in  Jeop- 
ardy, and  thereby  violating  the  Constitution. 
However  it  may  be  in  England,  in  this  coun- 
try a  verdict  of  acquittal,  although  not  fol- 
lowed by  any  judgment,  is  a  bar  to  a  subse- 
quent prosecution  for  the  same  offense. 
United  State^t  v.  Sanges,  144  U.  S.  310  [36:446|; 
O/m  V.  Tuek.  *J0  Pick.  856.  b65;  West  v.  SUite, 
22  N.  J.  L.  212,  231;  1  Lead.  Crim.  Gas.  2d 
ed.  5H2. 

For  these  reasons,  the  verdict  of  acquittal 
was  conclusive  in  favor  of  Millard  F.  Ball; 
and  as  to  him  the  judgment  must  be  reversed, 
and  judgment  rendered  for  him  upon  his  plea 
of  former  acquittal. 

It  therefore  becomes  unnecessary  to  consider 
any  of  the  other  questions  raised  at  the  trial 
which  affect  Millard  F.  BhII  only;  and  we 
proceed  to  consider  those  affecting  the  other 
defendants,  John  0.  Ball  and  Robert  £.  Bout- 
well. 

Their  plea  of  former  conviction  cannot  be 
sustained,  becau.se  *upon  a  writ  of  error[G72 
sued  out  by  themselves  the  judgment  and  sen- 
tence against  them  were  reversed,  and  the  in- 
dictment ordered  to  be  dismissed.  How  far, 
if  they  had  taken  no  steps  to  set  aside  the  pro- 
ceedings in  the  former  case,  the  verdict  and 
sentence  therein  could  have  been  held  to  bar 
a  new  indictment  against  them  need  not  be 
considered,  because  it  is  quite  clear  that  a  de- 
fendant, who  procures  a  judgment  against 
him  upon  an  indictment  to  l>e  set  aside,  may 
be  tried  anew  upon  the  same  indictment,  or 
upon  another  indictment,  for  the  same  offense 
of  whirh  he  had  lieen  convicted,  llopt  v. 
Utah,  104  U.  8.  681  [26:  873],  110  U.  8.  574 
[28:  262].  114  U.  8.  488  [29: 183],  120  U.  8. 
430  [30:  7081; /2r^.  v.  Drvry,  3  Cox,  C.  C. 
544,  8  Gar.  &  E.  198;  Com.  v.  Oould.  12  Gray, 
171.  The  court  therefore  rightly  overruled 
their  plea  of  former  jeopardy;  and  cannot 
have  prejudiced  them  by  afterwards  permit- 
ting them  to  put  in  evioence  the  former  con- 
viction, and  instructing  the  Jury  that  the  plea 
was  bad. 

These  two  defendants  moved  that  they  be 
tried  separately  from  Millard  F.  Bnll,  because 
he  had  been  previously  acquitted;  because  the 
government  relied  on  bis  acts  and  declarations 
made  after  the  killing  and  not  in  their  pres- 
ence or  hearing;  and  because  he  was  a  mate- 
rial witnef^s  in  their  behalf.  But  the  question 
whether  defendants  Jointly  mdicted  should  be 
tried  together  or  separately  was  a  questioa 
resting  in  the  sound  discretion  of  the  court 
below.  United  States  r.  JIarehant,  25  U.  8. 
12  Wheat.  480  [6: 700].  It  does  not  appear 
that  there  was  any  abuse  of  that  discretion  in 
ordering  the  three  defendants  to  be  tried 
together,  or  that  the  court  did  not  duly  limit 
the  effect  of  any  evidence  introduced  which 
was  competent  against  one  defendant  and  in- 
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competent  agafnet  the  others.  See  Bpavf  ▼. 
XJniUd  8tat€9,  156  U.  8.  51,  58  [89:843.  846]. 
Od  the  contrary,  upon  the  offer  oy  the  United 
BtHtes  of  evidence  of  declarations  made  by 
Millard  F.  Ball  after  the  killini^and  not  in  the 
presence  of  the  other  defendants,  and  upon  an 
objection  to  its  admissibility  against  them,  the 
court  at  once  said,  in  the  presence  of  the  lury, 
that,  of  course,  it  would  be  only  evidence 
against  him.  If  he  said  anything;  and  the  court 
-was  not  afterwards  requested  to  make  any 
further  ruling  upon  this  point. 
673]  *The  exceptioo  to  the  restriction  of  the 
cross-examination  of  Cross  and  Berney,  two 
material  witnesses  for  the  prosecution,  cannot 
be  sustained.  The  court  permit  ted  the  defend- 
ants' counsel,  for  the  purpose  of  showing  bias 
and  prejudice  on  the  part  of  these  witnesses. 
to  ask  them  whether  they  had,  at  their  own 
expense,  employed  another  attorney  to  assist 
the  district  attorney  In  the  prosecution  of 
this  case;  and  they  frankly  answered  that  they 
had.  That  fact  having  been  thus  proved  and 
admitted,  the  fun  her  question  to  one  of  them, 
•*How  much  do  you  pay  bimf  might  properly 
be  excluded  by  the  presiding  Judge  as  imma- 
terial. 

The  gOTcrnment  introduced  evidence  tend- 
ing to  show  that  Box  was  killed  with  low- 
mould  buckshot,  as  he  was  going  home 
through  a  cornfield  late  at  night;  that  he  had 
twelve  wounds  on  his  breast,  collar  bone,  and 
hips;  that  gun  wadding  was  found  close  to  his 
body;  that  he  was  shot  with  a  double-barreled, 
muzzle-loading  eun,  l)eIonging  to  the  defend- 
ant John  0.  Ball,  and  which  had  been  in  the 
marshal's  exclusive  control  since  the  arrest  of 
the  defendants;  and  that  this  gun  scattered 
low-mould  buckshot  badly.  The  defendants 
introduced  evidence  that  the  gun  did  not 
scatter  such  shot;  and  requested  permission  of 
the  court  to  take  the  gun  out  and  shoot  it  off 
in  the  presence  of  a  deputy  marshal,  in  order 
to  test  bow  it  threw  such  shot.  The  court 
denied  the  request;  and  the  defendants  ex- 
cepted to  the  denial.  The  granting  or  refusal 
of  such  a  request,  first  made  in  the  midst  of 
the  trial,  was  clearly  wiihin  the  discretion  of 
the  court. 

The  only  grounds  of  the  motion  in  arrest  of 
Judgment,  which  were  argued  In  this  court, 
were  that  the  indictment  did  not  allege  that 
Box  died  of  the  wound  charged  to  have  been 
inflicted  upon  his  body  by  the  defendants;  nor 
that  he  died  at  a  place  within  the  jurisdiction 
of  the  court.  But  the  indictment  alleged  that 
the  defendanu,  in  Pickens  county  in  the  In- 
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dian  territory,  on  June  96, 1889,  by  shootior 
with  a  loaded  gun.  inflicted  upon  the  body  c« 
Box  "a  mortal  wound,  of  which  mortal 
wound  the  said  William  T.  Box  did  languish, 
and  languishing  did  then  and  there  instantly 
die."  It  was  thus  distinctly  and  unequivornHy 
alleged  that  Box  died  of  the  *morul  [674 
wound  alleged  to  have  been  inflicted  by  the 
defendants,  and  that  he  died  at  the  time  and 
place  at  which  the  mortal  wound  was  inflicted. 

The  court  overruled  a  motion  of  the  defend- 
ants for  a  new  trial,  made  upon  the  ground 
that  the  jury,  from  the  time  they  were  impan- 
eled until  they  retumeti  their  verdict,  were 
not  in  charge  of  a  proper  officer.  At  the 
hearing  of  this  motion,  it  was  admitted  that 
the  jury,  during  all  the  trial,  were  in  charge 
of  a  deputy  marshal  of  the  United  States  for 
the  district,  who  was  not  sworn  as  bailiff  of 
this  jury,  and  the  only  oath  ever  administered 
to  whom  was  as  deputy  mirshal  many  months 
before  the  trial;  and  **  that  the  oourt  instructed 
the  jury  in  this  case  that  they  must  not  sepa- 
rate, must  not  talk  to  each  other,  and  must  not 
allow  themselves  to  be  talked  to  bv  any  party 
on  the  outside,  about  this  case.  It  would 
have  been  according  to  the  more  usual  and 
regular  practice,  to  administer  a  special  oath 
to  the  officer  put  in  charge  of  a  jury.  But 
the  jury  were  in  charge  of  a  deputy  marshal, 
who  had,  as  such,  taken  an  oath  that  he  would 
"in  all  things  well  and  truly,  and  without 
malice  or  impartiality,  perform  the  duties  of 
the  office  of  marshal's  deputy."  U.  8.  ReT. 
Stat.  %  782.  No  objection  to  his  taking  charge 
of  the  jury  without  a  new  oath  was  made  at 
any  stage  of  the  trial;  the  jury  were  duly 
cautioned  by  the  court  not  to  separate,  nor  to 
allow  any  other  person  to  talk,  to  them  about 
the  case;  and  there  was'  nothing  tending  to 
show  that  the  Jury  were  exposed  to  any  influ- 
ence that  might  interfere  with  the  impartial 
performance  of  their  duties,  or  in  any  way 
prejudice  the  defendant.  Such  l>eing  the 
facts,  the  court  was  not  obliged,  as  matter  of 
law.  to  set  aside  the  verdict,  because  no  special 
oath  had  been  administered  to  the  officer  in 
charge  of  the  Jury. 

No  other  question  of  law  affecting  the  de- 
fendants John  C.  Ball  and  Robert  E.  Boutwell 
is  presented  by  the  copy  of  record  submitted 
to  this  court,  and  which,  by  stipuiaiion  of 
counsel,  has  l>een  agreed  to  contain  every- 
thing that  is  material. 

Judgment  reverted  a$  to  Millard  F.  Betf,  and 
canned  m  to  the  other  dtferydaniU. 
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ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1895, 

WITHOUT  OPniIONS,  AND  KOT  BL8EWHEBB  OB  OTHEBWISB    REPOBTED  IN  THIB  EDITTOIT. 


TENTH  RULE. 

[684]  p.  F.  Duffy,  Auditor,  etc.,  etal,,  Appt$.,  9. 

Alexanubb  B.  Obeen^^{.    [No.  27.] 

Appeal  from  the  Circuit  Court  of  the  United 
Butes  for  the  District  of  West  Virginia. 

Me9>^$,  Alfred  OaidtDell  and  T.  iS.  Riley  for 
appellants.  Mr.  Wm,  J.  Robertton  for  appellees. 

OMter  16, 1895,  Dismissed  with  costs,  pur- 
■aant  to  the  10th  Rule. 


fOB'\  F.  M.  Thorp  et  al.,  AppU.,  v.  Tbnax  Ditch 

CoifPAMT.     [No.  69.  J 

Appeal  from  the  Supreme  Court  of  the  State 
of  Washington. 

MfMTM,  A.  H,  Garland  and  H.  J.  May  for 
appellants.    No  counsel  for  appellee. 

Odober  IS,  1895,  Dismissed  with  oosta,  pur- 
suant to  the  lOih  Rule. 


I99]OlAT    PSTEBfl»    Fljf. 

States.    [No.  479.] 


m    Err.,   cl    UinTED 


In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Oklahoma. 

Mr.  Fred.  Beall  for  plaintiff  in  error.  The 
Attorney  Oeneral  for  defeodnnt  in  error. 

October  tt,  1896.  Dismissed  pursuant  to 
the  10th  Role. 


fl86]FLOURNOT   LiYB   Stock   8d  Rbai«   Estate 

CoMPAjrr,    Appt.,  e.  William  H.  Beck. 

fNo.  514.1 

Appeal  from  the  United  Ststes  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  Wm.  V.  Allen  for  appeUant.  Ths  At- 
torney General  for  appellee. 

October  tS^  1895.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule,  and  cause  remanded 
to  the  circuit  court  of  the  United  States  for 
the  District  of  Nebraska. 


•96]  H ICHIOAN  DaTBT  COMPAKTef  ff{.,  Appti.,  V. 

C.  C.  CoKVEBBB,  Executor,  etc.  [No.  77.] 

Appeal  from  the  Circuit  Court  of  the  United 
Sutes  for  the  Western  District  of  Michigan. 

Mr.  B.  8.  Eggleeton  for  appellants.  Mesen. 
y.  A.  Fletcher  and  Geo.  P.  Wanty  for  ap 
pellee. 

howmberU^  1S9S.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 
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John  G.  Ltbaroer,  Ptff.  in  Err.,  e.  State  of  [689] 

Washington.  [No.  84.] 

Id  Error  to  the  Supreme  Court  of  the  State  of 
Washington. 

Mr.  Ren.  Sheeke  for  plaintiff  in  error.  Mr, 
W,  C.  Jonee  for  defendant  in  error. 

November  Bl^  1896.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

John   J.    Shipman  et  al.,  Plffs.  in  Err,,  •.  [703] 

Jamks  W.  Magabitt.    [No.  90.] 

In  Error  to  the  Supreme  Court  of  Ibe  Dis- 
trict of  Columbia. 

Mr.  W,  Willoughby  for  plaintiffs  in  error. 
Mr,  8.  8,  Henkle  tor  defendant  in  error. 

November  tB,  1395.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Citt  of  New  Orleans.  Plff,  in  Err. ,  v.  United  [69T] 
States,  exrel.  William  W.  Whitney,  Ad- 
ministrator, etc.    [No.  92.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Ijouisiana. 
Mr.  Henry  C.  Miller  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 
November  tt,  1895.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 


John    Pmra,    Flf.  in    Err.,    v.     United  l^^^l 

States.    [No.  1(»2.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

Mr.  Jas.  N,  Castle  for  plaintiff  in  error. 
The  Attorney  Oeneral  for  defendant  in  error. 

December  8.  1895,  Dismissed  pursuant  to 
the  10th  Rule. 


Jamrs  Allen.  Appt.,  v,  Fbank  J.  Cannon  et  [675] 

al.    [No.  109.1 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  Charles  H.  Armes  for  appellant.  No 
counsel  for  appellees. 

December  4,  iSi'S.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


RoBKBT  R.  Williams,  Plff.  in  Err.,  v.  James    T^^^l 

B.  Wn.BUR.     [No.  123.T 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr  C.  0.  Tichenor  for  plaintiff  in  error.  Mr. 
Willard  Teller  for  df«^fenctnnt  in  error. 

December  il,  J895.  Dismissed  with  costs, 
pursuant  to  tbe  10th  Rule. 


Sttfbrhe  Coubt  of  the  United  States. 


Uci.  Teum» 


[690]  E.  M.  HuKTix,  Flff,  in  Err.,  t.  James  M.  Quf- 

TRY  ei  al.    [No.  125.] 

Id  Error  to  the  Supreme  Court  of  Appeals 
of  the  Slate  of  West  Virginia 

Mr.  W.  P.  Hubbard  for  plaintiff  in  error. 
No  counsel  for  defendants  in  error. 

December  12,  1S95.  Dismissed  with  costs, 
pursuant  to  the  lOlh  Rule. 


[688]  John  Q.  Gohlman  et  al,   Plffs.  in  Err.,  9. 

Wn  LTAM  Barton  et  al.      [No.  145.] 

In  Error  to  the  United  States  Court  for  the 
Indian  Territory. 

Mr.  Robert  E.  Collins  for  plaintiffs  in  error. 
No  counsel  for  defendants  in  error. 

Deremher  20,  ir')5.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


[680]  Chin  Yuen  Sing,  Appt.,  v.  Jahkb  T.  Kil- 
breth,  Collector,  etc.     [No.  551.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  tbe  Southern  District  of  New  York. 
Mr.  n.  C.  Chetwood  for  appellant.     The  At- 

iornei/  (General  for  appellee. 
March  2,  1896.    Dismissed  pursuant  to  the 

lOtb  Rule. 


[679]  MartB.  Camfbrll,  Administratrix,  etc,  et 

al,  Plffs.  in  Err.,  v.  1.  E.  Thame&    [No. 

164J 

In  Error  to  tbe  Court  of  Common  Pleas  of 
Charleston  County,  South  Carolina. 

Mr.  Wm.  E.  Enrle  for  pluintiffs  in  error. 
No  counsel  for  defendant  in  error. 

March  12,  1896.  Dismissed  with  costs,  pur- 
■uant  to  the  10th  Rule. 


[679]  Mabt  B.  Campbell,  Administratrix,  etc.,  et 
at.,  Plffs.  in  Krr.,  v.  J.  O.  Schachtb,  Execu- 
tor, etc.     [No.  155.] 

In  Error  to  the  Court  of  Common  Pleas  of 
Charleston  Countv,  South  Csrolina. 

Mr,  Wm.  E,  Earle  for  plaintiffs  in  error. 
No  counsel  for  defendant  in  error. 

March  IS,  1896.    Dismissed  with  costs,  pur- 
suant to  the  10th  R  die. 


[678]  Mart  B.  Campbell,  Administratrix,  etc.,  et 
al,  Plffs.  in  Krr.,  v.  D.  J.  Quiglet,  Execu- 
tor, etc.    [No.  167.] 

In  Error  to  tbe  Court  of  Common  Pleas  of 
Charleston  Countv,  South  Carolina. 

Mr.   Wm.   E.  iJarle  for  plaintiffs  in  error. 
No  counsel  for  defendant  in  error. 

March  19,  1896.    Dismissed  with  costs,  pur- 
suant to  the  lOih  Rule. 


[696]  Joseph  C.  Mitchell,  Plff.  in  Err.,  v.  State 
'OP  Sourn  Dakota.    [No.  181.] 
In  Error  to  tbe  Supreme  Court  of  the  State 

of  South  Dakota. 
Mr.  Thomae  B.  McMartin  for  plaintiff  in 

error.     No  counsel  for  defendant  in  error. 
March  24,  1896.     Dismissed  with  costs,  pui 

suADt  to  the  10th  Rule. 


Chables  M.  McCleixah  etal.,  Plffs.  inBrr.,  [693] 

V.  HeNRT  C.  Pybatt  ei  al  [No.  188.] 

In  Error  to  the  United  States  Circuit  Gonrl 
of  Appeals  for  tbe  Eighth  Circuit 

Mr.  A.  H.  Garland  for  plaintiffs  in  error. 
Mr.  John  H.  Rogers  for  defendants  in  error. 

March  25,  1896.  Dismissed  with  costs,  puz^ 
suant  to  the  10th  Rule. 


JoHir  S.  Deknib,  Appt.,   «.  Hooh  A.   Dm  [683] 
Lacet,  Cbief  of  Police  of  the  City  of  Saa 
Jose,  County  of  Santa  Clara,  State  of  Cali- 
fornia.    [No.  190.1 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 
Mr.  J.  C.  Campbell  for  appellant.   No  counsel 
for  appellee. 

March  25,  1896.    Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Fbkderick  N.  Du  Bois,  Appt.,  «.  CoHiaa-  [®®*1 

SIGN  ER  OP  Pateni  8.     [  No.  1 93.  ] 

Appeal  from  tbe  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  Rodney  Mason  for  appellant  No  coun- 
sel for  appellee. 

March  S6,  1896.  Dismissed  with  costs,  pur- 
suant to  tbe  10th  Rule. 


A.  C.  Eppebson,  Administrator,  etc. ,  Ptff.  in  [685] 

Err.,  V.  Carter  Brothers  Sl  CoMPAirr. 

[No.  211] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Tennewee. 

Mr.  W.  W.  Upton  for  plaintiff  in  error.  Mr, 
Henry  W.  McCorry  for  defendant  in  error. 

April  1,  1896.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


D.  Frank  Qunn,  PI  J.  in  Err.,  v.  State  of  [689] 

Okougia.    [No.  218.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Geori^ia. 

Mr.  R.  F.  Lyon  for  plaintiff  in  error.  Mr. 
J.  M.  Terrell  for  defendant  in  error. 

April  1,  1896.  Dismissed  with  costs,  pur- 
suant to  the  lUtb  Rule. 


Charles  M.  Matthews  et  al,  etc.,  Appts.,  v.  [694] 

William  W.  Scott,  Trustee,  et  al.    [No. 

221.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  C.  M.  MatthetDS  for  appellants.  No 
counsel  for  appellees. 

April  IS,  1896  Dismissed  with  costs,  pur- 
suant to  tbe  10th  Rule. 


New  York  A  New  England  Railroad  Com-  [698] 

PANT,  Plff.  in  Err.,  v.  Harriet  S.  Romset 

et  al.     [No.  228] 

In  Error  to  the  Supreme  Court  of  the  State 
of  New  York. 

Mr.  W.  C.  Anthony  for  plaintiff  in  error. 
Mr.  Lawrence  Oodkin  for  defendants  in  error. 

April  IS,  1896.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 

les  u.  & 


1805. 


Memorahdum  Cabb& 


roOl  Okoiigb  Y.  Pipkr,  W/T.  in  Err.,  v.  Chippewa 

Iron  C<»mpany.    [No.  281.] 

Ill  Error  to  ihe  Supreme  Court  of  the  State 
of  Minnesota. 

Mr.  Jed,  L  WaMnrn  for  plaintiff  iD  error. 
Kg  counsel  for  (!efen<fant  in  error. 

April  J6,  1896.  Dismissed  with  costs,  pup- 
suoDt  to  the  10th  Rule. 


700]  Charlfb  W.  Pipkr,  Plf.  in  Err,  v,  Chippewa 

Iron  Company.    (No.  282  ] 

Id  £rror  to  the  Supreme  Court  of  the  State 
of  Minnei^ota. 

Jfcfr.  Jed.  /j,  Washburn  for  plaintiff  in  error. 
No  counsel  for  defendant  In  error. 

April  17,  1806.  D  smissed  with  costs,  pur- 
suant to  the  lOth  Rule. 


680]  Chart-eston    Brtdob    Company,  Appt,    v, 

Daniel  £.  Hiobeb,  Master,  etc.,  ei  at.    [No. 

239.] 

Appeal  from  the  Di«tr!ct  Court  of  the  United 
Slates  for  the  District  of  South  Carolina. 

Mr  John  F.  Ficken  for  appellant.  Mr.  J.  P, 
Kennedy  Urt^an  for  appellees. 

April  to.  1806.  Dismissed  with  costs,  pur- 
BuaLt  to  tbe  10th  Rule. 


5^*1  Cecilia  P.  Link.   Plff.  in  Err.,  t.  Union 
PAriKic  Railway  Company.    [No,  243.] 
Id  Error  to  the  Supreme  Court  of  the  State 

of  W'yomin/f. 

Met^e.  A.  T.  Brifton  and  ^.  B,  Browne  for 

plsimiff  in  error.     Menre.  John  F.  Dillon  and 

John  M.  Thurston  for  defendant  in  error. 
April  20,    liiU6.     Dismissed    with    costs, 

pursuant  to  the  10th  Rule. 


rOO]  Xjkion    Pacific    Railway    Company,  Ptff" 
in    Err.,  t».  John  T.  Reese.     [No.  245.] 
In  Error  to  tbe  United  States  Circuit  Court 
of  Api>eals  for  the  Ninth  Circuit. 

MtssTs.  Sum'iel  SheUabarger,  J.  M.  Wilson, 
and  John  M.  Thurston  for  plaintiff  in  error. 
Messrs.  S.  M.  Stock»lnger  and  George  0.  Heard 
for  defendant  in  error. 

April  fO,  1806.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


(811  Akktb  Comttiz,  Widow,  etc,   Plff.  in  Err,, 
V.  W  8.  Parkerson  etal.     [No.  26H.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Eastern  District  of  Louisiana. 

Mr.  E.  Howard  McCaleb  for  plaintiff  in  er- 
ror.    No  counsel  for  defendants  in  error. 

Api'il  £u,  1896     Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


'^^1  Statv  of  Washington,  ex  rel.  P.  8.  Bat- 
tkkbby  et  al.,  Plfs.  in  Err.,  v.  Board  of 
Tide  Land  Appraisers  of  Whatcom 
CoisTiftal.  [No.  264.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Washington. 

Mr.  W.  H.  Calkim  for  plaintiffs  in  error. 
Mr.  A.  L.  Black  for  defendants  in  error. 

April  to.  1896.     Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 

108  U.  8. 


Thomas  Foster,  Plff.  in  Err.,  «.  DiLLWYsrOST] 

WrsTAU  et  al.     [No.  272.1 

In  Error  to  the  bupreme  Court  of  the  State 
of  Minnesota. 

Mr.  James  Spencer  for  plaintiff  in  error. 
Mr.  W.  W.  Biflson  for  defendants  in  error. 

April  SO,  1806.  Dismissed  with  costs,  pur- 
suant to  the  10th  Ruie. 


W.  W.    Bauohn,  Next   Friend    of   Eliza- [677] 

BETH  Nobles,  Appt.,  id.  Hines  Millikons, 
Jailer,  etc..  et  ai.     [No.  927.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stales  for  tbe  Southern  District  of  Georjria. 

Mr.  W.  0.  Olenn  for  appellant.  Mr.  J. 
M.  Terrell  for  appellees. 

May  4,  1806.  Dismissed  with  costs,  pur- 
suant to  the  lOth  Ruie. 


W.  W.  RrsEB,  Appt.,  y.  D.  M.  Lanoford.  [701] 

[No.  287] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

M^.  D.  A.  Townsend  for  appellant.  Mr, 
E*:gh  L.  Bond,  Jr.,  for  appellei'. 

May 4,  1806.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


W.  H.  OuTzs.  Appt,  ».  J.  M.  Ward.    rNo.[6Ml 

288.) 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Mr.  D.  A,  Townsend  for  appellant.  Mr. 
Hugh  L.  Bond,  Jr.,ioT  appellee. 

May  4,  1806.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


TERRrroRY  of  New  Mexico,  on  tbe  Rela-  [••^l 
tion  of  Chakles  H.  Oiluskslkbyb,  Plff,  in 
E^.,  t.  Jose  L.  Perea,  Sheriff,  etc.    [No. 
806J 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Mr.  0.    H.  Qddersleeve  for  plaintiff  in  er- 
ror.   No  counsel  for  defendant  in  error. 

May  6,  1806.    Dismissed  with   costs,    pur- 
suant to  the  10th  Rule. 


Eleanob  Taylor,  Administratrix,  etc.,  et 
al.,  Appts.,  9.  GiBAUD  Life  Iasuhanck,  An- 
nuity. &  Tkust  Company  of  Philadel- 
phia.   [No  807.] 

In  Error  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia. 

Messrs.  Nathaniel   Wilson,  R    Ross  Perry^ 
and  Ludovie  Bennett  for  appellants.     Messrs. 
Walter  H.  Smith  and  W.  L.  Vole  for  appellee. 
May  6,  1806.     Dismissed  with  costs,   pur- 
suant to  the  10th  Rule. 


[707] 


Robert   M.    Douglas,  Plff,    in    Err.,   v.  [684] 

United  States,  ex  rel.  State  of  North 

Ca MOLINA,  et  al.    {No.  809.] 

In  Error  to  tbe  Supreme  Court  of  the  State 
of  North  Carolina. 

Mr.  R,  R.  McMahon  for  plaintiff  in  error. 
Mr.  K.  H.  Battle  for  defendants  in  error. 

May  6,  1806.  Dismissed  with  costs,  pur- 
suant  to  the  10th  Rule. 


SnPBBMB  COUBT  OV  THB  UNITED  StATBS. 


Oct.  Tkkm, 


SIXTEENTH  RULE. 

[686]  First  National  Bank  of  Clark,   South 

Dakota,  Plff.in  lCrr,,v.  State  of  South 

Dakota,    fwo.  151.] 

Id  Error  to  (he  Supreme  Court  of  the  State 
of  South  Dakota. 

Hr.  John  O,  Mandhan  for  plaiDtifiF  in  error. 
Mr.  Robert  Dollard  for  defendant  in  error. 

March  18,  1896,  Dismissed  with  costs,  pur- 
Boant  to  the  16th  Rule. 


Salt  Lake  Rapid  Transit  Company,  Plf,  1^03] 
1/1  Err.,  9.  JuuAN  Rilbt.    [No.  484.] 
Id  Error  to  the  Supreme  Court  of  Utah  Ter- 
ritory. 

Messrs.  C,  W.  Bennett  and  Jno.  A,  Mamhall 
for  plaintiff  Id  error.  Mr,  P.  X.  Williams 
for  defeodant  in  error. 

Ay  gust  6, 1896.  Dismissed  pursuant  to  the 
28th  Rule. 


700] 


NINETEENTH  RULE. 

R  T.  PoiXARD,  Appt,,  V.  BoNSACK  Machinb 

Company.    [No.  24.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 

Mr.  Wm.  D.  Balditin  for  appellant.  Mr.  8, 
A.  Duncan  for  appellee. 

October  16, 1896.  Dismissed  withcostB,  pur- 
•nant  to  the  19th  Rule. 


[704]  Bouthbrn  Pacific  Railroad  Company  of 

New  Mexico,  liff.inBrr.,  v.  Teofilo  Es- 

quiBFX.     [No.  2 J 

In  Error  to  the  Supreme  Coi^rt  of  the  Ter- 
ritory of  New  Mexico. 

Messrs.  C.  B.  Tweed  and  T,  B,  Catron  for 
plaintiff  in  error.  Mr.  C.  H.  OildersUeve  for 
defendant  in  error. 

Oetfiber  16,  1896.  Dismissed  with  costs, 
pursuant  to  the  19th  Rule. 


John  S.  Friend.  Appt.^  ».  United  States    [^S^. 

d  al.    [No.  546.] 

Appeal  from  the  Court  of  Claims. 

Mrs.  Belvn  A.  Lockwood  for  appellant.  The 
Attorney  General  and  Solicitor  Oeneral  for 
appellees. 

September  19,  1896,  Dismissed  pursuant  to 
the  28th  Rule. 


[681] 


TWENTY-EIGHTH  RULE. 


«. 


Horatio  Oateb  Cilley,  Plff.    in  Err., 
William  A.  Patten.     [Mo.  879.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  New  Hampshire. 

Mr.  HarteyD.  Hadlock  for  p\ti\ni\S  in  error. 

Messrs.  John  M.  Mitchell  and  Frank  S.  btreeter 

for  defendant  in  error. 
July  17, 1896,    Dismissed  pursuant  to  28th 

Rule. 


[681]  Hon^TTO  Gates  Cilley,  Appt.,  9.  William 

A.  Patten  et  al.    [No.  465.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  HampHhtre. 

Mr.  Harvey  D.  HaeUock  for  appellant.  Mr. 
Frank  8.  Streeter  for  appellees. 

July  17,  1895.  Dismissed  pursuant  to  the 
S8th  Rule. 


MISCELLANEOUS. 

Wm.  H.  Robertson,  Collector,  etc.,  PIW.  in 

Err. ,  f>.  Morris  J.  Druckrr.  [No.  61 .  J  and 

MoKRis  J.  Drucker,  Plff.  in  Err.,  v.  Wm.  H. 

Robertson,  Collector,  etc.    [No.  64.1 

In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  Attorney  Oeneral  and  Solicitor  Oeneral 

for  the  Collector.     Messrs.  Stephen  G.  Clarke, 

Eilwin    B.    Smith,    and    Charles    Curie   for 

Drucker. 

October  14,  1896.  Judgment  reversed  and 
bause  remanded,  with  directions  to  proceed  ac- 
cording to  law,  per  stipulation  of  counsel,  on 
motion  of  Mr.  Solicitor  General  Conrad  for  the 
collector. 


[7011 


United  States,  Appt.,  9.  Cuarlbs  Axtlxck,    |709 

AdmiDi<%trator,  etc.     [No.  106.] 

Appeal  from  the  Court  of  Claims. 

October  14,  18f^6.  Dismissed  on  motion  of 
Mr.  Sdicitvr  Oeneral  Conrad  for  the  appellant 
No  counsel  for  appellee. 


United  States,  Appt.,  t.  John  Q.  Lotell.  I'^IO] 

[No.  108.] 

Appeal  from  the  Court  of  Claims. 

October  14,  1896.  Dismi^^sed  on  motion  of 
Mr.  Solicitor  GeneralCourv^d  for  the  appellant 
No  counsel  for  appellee. 


1 708]  Union  Pacific  Railway  Company.  Plff.  in 

Brr.,  9.    Isaac    Chilton,    Administrator. 

[No.  118.] 

In  Error  to  Supreme  Court  of  Utah  Territory. 

Mr.  John  F,  Dillon  for  plaintiff  in  error. 
Mr.  Lindsay  iL  Rogers  for  defeudant  in  error. 

August  6,  1896.  Dismissed  Duisuant  to 
the  28th  Rule. 

SM 


United  States,  Appt.,  9.  Daniel  O.  Finoh.  \  ^^^1 

[No.  249.1 

Appeal  from  the  Court  of  Claims. 

October  14,  1896.  Dismissed  on  motion  of 
Mr.  Solicitor  Oeneral  Comtid  tor  the  appellant 
Mr.  J.  Alt/teus  Johnson  for  appellee. 


St 


'.  Louis  &  San  Francisco  Railway  Com-  [706] 

pant,  Plff.  in  Err.,  9.  Edward  Lee.  [No. 

162J 

In  Error  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

Messrs.  A,  T,  Britton^  A.  B.  Brofrne,  Oeo. 
R,  Peek,  and  E.  D.  Kenna  for  plaintiff  in  er- 
ror. Messrs.  A,  H.  Garland  and  ti.  0.  Gar- 
land for  defendant  in  error. 

October  14,  1896.  Dismissed  with  costs,  on 
motion  of  Mr,  A.  B,  Browne  for  the  plaintiff 
in  error. 

les  U.S. 


1886l 


If  KMOBANDUM  CaSBB. 


[706]  8t.  Louib  ft  San  Frakcisco  Railway  Com- 
PAHT,  Plff.  in  Err.,v.yfu.  Ryan.  [No.163.] 
la  Error  to  the  Supreme  Court  of  the  Slate 
of  Arkansas. 

Meun,  A.  T.  BriiUm,  A.  B.  Browne,  Oeo. 
R,  ftek,  aod  E.  2>.  Kenna  for  plaintiff  in  er- 
ror. Meurs.  A.  H.  Oarland  tmd  R,  0.  Gar- 
land for  defendant  in  error. 

October  14,  1895,  DisoQissed  with  costs,  on 
motion  of  Mr,  A.  B.  Browne  for  the  plaintiff 
in  error. 


[677]  B^TR  RBFKIGERATmO     COMPANY,    Appt.,    «. 

Daktbl  Toffby  ei  al,    J  No.  28.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

Mettn,  Paul  U,  Bate  and  B.  F,  Lee  for  ap- 
pellant   Mr,  Litingston  Gifford  for  appellees. 

October  14^  1896,    Dismissed  per  stipulation. 


[60O]  Illinois    Central    Ratlboad    Company, 

Plff,  in  Brr,,  v.  City  of  Mattoon.    [No. 

117J 

In  Error  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Mr.  Jamee  Fentreu  for  plaintiff  in  error. 
Ko  counsel  for  defendant  in  error. 

October  14,  1896,  Dismissed  with  costs,  on 
authority  of  counsel  for  plaintiff  in  error. 


r06]  •!•    j)^   Stited,   Administrator,  etc.,   P^ff,  in 
Err,,  «.  Norfolk  &  Western  Railroad 
Company.    [No.  122.] 
In  Error  to  toe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 
Meeare.  M,  L,   Woods  and  J,  H.  Bible  for 

glaintiff  in  error.    No  counsel  for  defendant 
1  error. 

October  14, 1896,    Dismissed  with  costs,  on 
authority  of  counsel  for  the  plaintiff  in  error. 


710]  State  of  Washington,  exrel.  Columbia  A 
PuGET  Sound  Railway  Company.  Plff  in 
Brr,,  V,  Board  of   Harbor  Line  Com- 
missioners.   [No.  178.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  WashinetoD. 

Mr.  A.  U,  Hdmei  for  plaintiff  io  error.   Mr, 
W,  C,  Jonee  for  defendant  in  error. 
October  14, 1896.    Dismissed  per  stipulation. 


•**]  Eastebn  Railway  Company  of  Minnesota, 
Piff.  in  Brr,,  9.  John  J.  Moran.  [No.  192.1 
In  Error  to  the  Supreme  Court  of  the  State  of 

HinoeaotiL 
Mr,   M,  D.  Qrour  for  plaintiff  in  error. 

Meur%.  Jno.  M,  Martin  and  0,  E.  Flandrau 

for  defendant  in  error. 

October  U,  1896,    Dismissed  with  costs,  per 

atipulation. 


605]Edwabz>  Mbdlbr,  Appt,,  9,  Albuquerque 

Hotel  A  Opera  Elouse  Company  ei  al. 

[No.  222.] 

Appeal  frpm  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Meitrt,  Thee.  Smith  and  W,  B,  Ohildere  for 
appellant.    No  counsel  for  appellees. 

Oetr)ber  14, 1896.  Dismissed  with  cosU,  on 
authority  of  counsel  for  the  appellant 

16t  U.  8. 


Harvey  Booth  ei  al,,*Plffk,  in  Err,,  •.Will*  [678] 

lAM  Crawford.    [No.  274J 

In  Error  to  the  Supreme  Cfourt  of  the  Ter- 
ritory of  Utah. 

Mr.  James  TT.  Kimball  for  plaintiffs  in  error. 
No  counsel  for  defendant  in  error. 

October  14,  1895.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  plaintiffs  in  error. 


Western    Onion    Telegraph   Company,  [711] 

Appt,,  V.  CrrY  Council  of  Charleston 

etal.    [No.  275.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Mr.  A,  T,  Smythe  for  appellant.  No  coun- 
sel for  appellees. 

October  14,  1805.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  appellant. 


George  E.  Shute,  Sheriff,  etc.,  et  al.,  Apple.,  [lo^] 

V.  William  Eeyser.     [No.  168.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Messrs,  Wm,  Allen  Butler  and  John  Notman 
for  appellants.     Mr.  R.  F.  Brent  for  appellee. 

October  17, 1896.  Dismissed  per  stipulation, 
each  party  to  pay  one  half  the  cosis  in  this 
court. 


Northern    Pacific   Railroad   Company,  [698] 
Plff,  in  Err.,  v,  H.  W.  Nickels.     [No.  152.] 
In  Error  to  the  United  States  Circuit  Court 

of  Appeals  for  the  Eighth  Circuit. 
Messrs.  James  McNanghl  and   W.  J.  Curtis 

for  plaintiff  in  error.    Mr.  Frank  D.  Larabee 

for  defendant  in  error. 

October  18,  1895.    Dismissed  per  stipulation, 

and  cause  remanded  to  the  circuit  court  of  the 

United  States  for  the  district  of  Minnesota. 


William  Law  et  al.,  Apple,,  t.  The  Trave,  [692] 

etc.     [No.  638.1 

Petition  for  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

Messrs.  E.  P.  Carver  and  Harrington  Put- 
nam for  appellants.  Mr,  Wm.  D.  Shipman 
for  appellee. 

October  tl,  1896.    Denied. 


Barber  Asphalt   Paving   Company,  Ptff.  [677] 

in   Err.,  v.  City  of  Harrisburg.    [No. 

772.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third 
Circuit. 

Messrs.  A,  8,  Worthington  and  Chas.  H. 
Bergner  for  plaintiff  in  error.  Mr,  Wm,  H. 
Middieton  for  defendant  in  error, 

October  il,  1895.    Denied. 


The  Centurion,  etc.,  Appt.,  w.  American  [705] 
Sugar  Refining  Company  et  al.  [No. 784.1 
Petition  for  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Second 

Circuit. 
Messrs,  J,  Parker  Eirlin  and  Oeo,  A.  Black 

for  appellant.    Mr.   W.  W.  MacFariand  for 

appellees. 
October  U,  1895.    Denied. 


SuFBEMB  Court  of  thb  Uwitbd  Sta' 


[683]Enwnf    Oatib,  T%ff,  in  Brr,,  v.  Anoblica 

Wakblsb.    [No.  776.],  and 
Ebwin  Davib,  Plf.  in   Err.,  9.  Pikrrb  B. 

CORKWALL.     [Wo.  777.]  ' 

Petitions  for  writs  of  certiorari  to  the  Uoited 
Stales  (Jircuil  Court  of  Appeals  for  the  Second 
Circuit. 

MutrM,  Walter  8.  Logan  and  C.  Mi  Demand 
for  plaintiff  in  error.  Air,  An$m  MaUby  for 
defendants  in  error. 

October  tl,  1896.    Denied. 


[684]  Laura  P.  Duval  et  ai,,  IHff$.  in  Err.  •. 

Pullman   Palacb   Car  Comfaht.    [No. 

684] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit. 

Mr.  J.  L.  Peeler  for  plaintiffs  in  error.  Mr. 
Perqt  Roberte  for  defendant  in  error. 

October  SI,  1896.    Denied. 


[678]Caltfornta  Fio  Strup  Compart,  Appt.  t. 

Kate  Gardner  Putnam  et  al.    [No.  775.1 

Petition  for  a  writ  of  certiorari  to  tlie  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit. 

Meeurt  F.  W.  T^mann  and  Paul  Bakiwell 
for  appellant.    No  counsel  opposed. 

October  81, 1896.    Denied. 


[679] Central  Trust  Company  of  New  York. 

Appt.,   V.    HiCHMOND,   NiCBOLABVILLB,    Ir- 

yiNE.  ft  Beatttvillb  Railroad  Company 

et  nl.     (No.  7491 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit. 

Mr.  Boed  Weteeinger  for  appellant.  Meeere. 
Aler,  Pope  Humphrey  and  Geo.  M  Davie  for 
appellees. 

October  88, 2896.    Denied. 


[683]  Henry  Drno.   Ftff.  in  Err.,  •.  W.  E.  Grif- 
fin.   [No.  8] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Nevada. 
Mr.  H.  F.  Br7rf»9itf  for  plaintiff  in  error.    Mr. 

J,  B,  BnUton  for  defendant  in  error. 

October  89,  1896.    Dismissed  with  cosU,  the 

case  haying  abated. 


[696]  John  Q.  Moore,  J^ppt,  •.  Joseph  8.  Mtllfr, 

Commissioner  ox  Internal  Revenue.    [No. 

581.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Meeere.  O&irge  F.  Ednmnde,  Samvel  Shdla- 
larger,  and  J.  M.  Wtleon  for  appellant  The 
Attorney  General  and  Mr.  Aeeatant  Attemeg 
General  Whitney  for  appellee. 

October  30.  1896.  Dismissed  with  oottt,  on 
motion  of  Jlr.  aam%id  Shettabargmr  lor  the  ap- 
pelUnt 


Oct.  Tbric» 


MrNNEAPOLiB.   St.   Paul.  A  Saolte  Stb.  [< 

Marir  Railway  Company,  Plff.  in  Err.^  •. 

Fakwell  Farmers'  Wauehuusk  AsaociA- 

tion.     [No.  297.] 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Mr.  Albert  E.  Clarke  for  plaintiff  In  emr. 
Mr,  H.  W.  Chitde  for  defendant  in  error. 

October  80, 1896.    Dismissed  per  stipulation. 


Detroit  Citizens'  Street  Railway  Cok-  I^ 

PANY  et  al.,  Apple,  v.  City  of  Detroit. 

[No  884] 

Petition  for  writ  of  certiorari  to  the  United 
SUtes  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit. 

Meeere.  H.M.  DufMd, Michael  Brennan^  Jme. 
0.  Donnelly.  Aehley  Pond,  F.  A.  Baker,  and 
Jamee  0.  Carter  for  appellants.  Meeere.  d  A* 
Kent  and  Benton  Uanclutt  for  appellee. 

JSoeember  It.  1896.    Denied. 

(Mr.  Justice  Brown  took  no  part  in  the  con* 
sideration  and  determination  of  this  petition.) 


Bertha  Znrc  A  Mcneral  Company,  AppLt  [C 
e.  Elbkrt  Carkico  et  al.    [No.  278.1 
Appeal  from  the  Circuit  Court  of  the  United 

Statea  for  the  Western  District  of  Viri^inia. 
Mr.  F.  8.  Blair  for  appellant.    No  oounael 

for  appellees. 
Norember  11, 1896.    Dismissed  with  costs, 

motion  of  Mr.  F.  3.  Blair  for  the  appellant. 


Union  Pacific  Railway  Company,  Pffi  im  I 
Krr.,  9.  Oladwyb  Jonies.    [No.  108.] 
In  Error  to  the  Uoited  States  Circuit  Conit 
of  Appeals  for  the  Eifirhtb  Circuit. 

Mee>^e.  Jno.  F.  DUlon  and  Jno.  M,  Thuretan 
for  plaintiff  in  error.  Meeere.  B.  T.  Welle  and 
R.  T.  McNeal  tot  defends ot  in  error. 

Notember  li,  1896.  Dismissed  with  costs,  on 
motion  of  Mr.  John  F.  Dillon  for  the  plalnilff 
in  error,  and  cause  remanded  to  the  circuit 
court  of  the  United  Sutet  for  the  district  of 
Colorado. 


Union  Pacific  Rah.wat  Company,  Pfgi  As  T 
Err. ,  a  Coix>r  ado  Eaeterr  Railway  Com- 
pany.   [No.  250.1 
In  Error  to  the  United  Statea  Circuit  Court 

of  Appeals  for  ibe  Eighth  Circuit 
Mr.  Jno.  F.  Dillon  for  plaintiff  in  error.    Ho 

counsel  for  defendant  in  error. 
November  IJ^   1896.    Dismissed  with  coats, 

on  motion  of  Mr.  John  F.  Dillon  for  the  plainlllf 

in  error,  and  cause  remanded  to  the  ciicuit 

court  of  the  United  Statea  for  the  district  of 

Colorado. 


Tezab  a  Pacific  Railway  Company,  Pff^  [' 

in  Err.,  e.   Rosed  ale   Street  Railway 

Company.    [No.  114.] 

In  Error  to  tne  Court  of  Appeals  of  the  Stale 
of  Texas. 

Mcfere.  Jno.  F.  Dillon  and  Window  8.  JVitm 
for  plaintiff  in  error.  No  counsel  for  defted- 
ant  in  error. 

November  IJL  1896.  Dismissed  with  coelp^ 
on  motion  of  Mr.  John  F.  Dilhn  for  the  plain- 
tiff  in  error. 


Memorandum  Cisbs. 


^^^  J5TNA  Life  Insitrawctb  Compaht.  Bff.  in 
Err.,  V.  Nancy  L.  Florida,     [No.  797. J 
Petition  for  a  writ  of  ceniorari  to  the  United 
BtfitesfCircuit  Court  of  Appeals  for  the  Eighth 

Circuiu 

Mr.  Frank  M.  Estes  for  plaintiff  in  error. 
Mr.  L.  R.  Wilfley  for  defendant  in  error. 

November  18, 1896.    Denied. 


^94]  Jomr  F.  McGlfnst.  Appt,  «.  James  Van 

Vrankkn.    [No.  70.] 

Api»eal  from  the  Circuit  Court  of  the  United 
Statts  for  the  Eastern  District  of  Virginia. 

The  AiUrrney  General  and  Solicitor  General 
for  appellant.    No  counsel  for  appellee. 

yotember  18,  1895.  Orcicr  reversed  on  the 
authority  of  Johnson  v.  Sayre,  158  U.  S.  109 
[89:  914],  and  cm  use  remanded  with  directions 
to  remand  Van  Vranken  to  custody. 


^6981  Nbw   York  &   New   England   Ratlhoad 

Company,  /  //.  in  Err.,  v.  IIarkikt  S.  Hvvl- 

^Yftal.     [No.  76.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  New  York. 

Mr.  W.  C.  Anthony  for  plaintiff  In  error. 
Mr.  iMwrenee  Qodkin  for  defendants  in  error. 

Sorember  18,  ls95.  Dismissed  with  costs, 
00  authority  of  counsel  for  the  plaintiff  in 
error. 


I^^'^]  Balttmobe  &  Ohio  &  Chicago   Railway 

Company,  Plff.  in  Err.,  v.  John  Yarde,  Jr., 

Administrator.  e'C.     [No.  78.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mewrs  John  K.  Cowen,  and  B.  J,  D.  Orosi 
for  plaintiff  in  error.  Mr.  Merrill  Moores  for 
defendant  In  error. 

Norember  tO,  1895.  Dismissed  with  costs, 
00  motion  of  counsel  for  the  plaintiff  in  error. 


(•76]  ATCHiflON,  ToPEKA.  &  Santa  PIb  Railroad 
Company,  Plff.  in  Err.,  v.  Patrick  Mul- 
ligan. alw8  Patrick  GtJiVEK.    [No.  787.1 
Petition  for  a  writ  of  certiorari  to  the  United 
fitates  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit. 

Meenrs.  E.   D.   Kenna,  A.  T.  Britton,  and 
A.  H.  Browne  for  plaintiff  in  error.    Mr.  Al- 
phoMo  Hart  for  defendant  in  error. 
h'ocember  £5,  1895.     Denied. 


^  *^1  Mart  F.  McConkbll,  Appt.,  v.  Providence 

Sayings  Life  Assurance  Society  of  New 

York.    I  No.  799] 

Pethion  for  a  writ  of  certiorari  to  the  United 
8t«te8  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit. 

Meur$.  TuUy  .&  Comtek  ^u^  Jerome  TempU- 
ion  for  appellant  Mr.  Edwin  B,  Smith  for  ap- 
pellee. 

Aovember  i6,  1896.    Denied. 

\n  u.  ft. 


Charles  A.  Gregory,  Appt^  •.  Mart  B.  [688] 

Pike.  [No.  602.]  and 
Charles  A.  Gu  koory,  Appt.,  %  Thomas  HL 

Talbot.    [No.  693.] 

Appeals  from  the  United  States  Circuit  Court 
of  Appeals  for  the  First  Circuit. 

Mr.  F.  A.  Brooke  for  appellant  Me^sn. 
Tho».  H.  Talbot  and  John  Lotoell  for  appellees. 

November  t5, 1895.  Dismissed  for  want  of 
jurisdiclion,  and  causes  remanded  to  the  Cir- 
cuit Court  of  the  United  Slates  for  the  District 
of  MaFsuchusetts.  {Vide  Gregorys.  Van  Ee, 
160  U.  S.  643  [40: 566]). 


Carrie  E.  T.  Knox,  Appt.^  «.  Margaret  L.  [692] 

Gaddis.    [No.  338.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  J.  J.  Johnson  for  appellant.  No  coun- 
sel for  appellee. 

Derember  t,  1896.  Dismissed  with  costs,  on 
motion  of  Mr.  J.  J.  Johnson  for  the  appellant. 


Russell  Saoe,  Substituted,  etc.^pp^.,  «.  St.  I^®* 
Paul,    Stillwater.    &    Tayi.ob    Falls 
Railway  Company.     [No.  101.] 
Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Einhth  Circuit. 

Messrs.  C.  K.  /^avis,  A.  T.  Britton,  and  A.  B. 
Browne  for  appellant.  Mr.  Thomas  Wilson  for 
appellee. 

Vecemher  t,  1895.  Dismissed  with  costs,  on 
motion  of  Mr.  A.  B.  Browne,  for  the  appel- 
lant, aod  cause  remanded  to  the  circuit  court 
of  the  United  States  for  the  district  of  Minne- 
sota. 


Russell  Saoe,    Substituted,  etc,  Appt.,  «.  [702 

Winona  &  St.  Peter  Railroad  Company 

et  al.    [No.  474. 1 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Mfssrs.  A.  T.  Britton  and  A.  B.  Browne  for 
appellant.     Mr.  Thomas  WUson  for  appellees. 

December  t,  1895.  Dismissed  with  costs,  on 
motion  of  Mr.  A.  B.  Browne  for  the  appellant, 
and  cause  remanded  to  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota. 


Lyons-Thomas  Hardware  Contp any  et  aZ..[®®^] 
Plffs.in  Err.,v.  Perry  Stove  Manufact- 
uring Company  ««  a^     [No  717.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Texas. 

Messrs.  James  O.  Dvdley,  A.  B.  Garland, 

and  R.  C.  Garfxind  for  plaintiUs  in  error. 
Messrs.  H.  D.  McDonald  And  V.  W.  Hale  tor 

defendants  in  error. 
December  9, 1895.    Dismissed  for  want  of 

Jurisdiction. 

A.  B.  E[ahnwetlrr  A  Bro.,  Plffs.  in  Err.,  «l  [691 

P^.Nix  Insukance  Company  or  Buook- 

LYN,  New  Yokx.    [No.  743  ] 

Petition  for  a  writ  or  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

No  counsel  for  plaintiffs  in  error.  Messrs. 
Henry  EUiston  anu  Horace  M.  Jackson  for  de- 
fendant in  error. 

December  9, 1896.    Denied. 


V388 


SUPRKMB  COUBT  OF  THB  UkITSD  StA^ 


1676]  Joes  Albina  Baca  eial,  Appti.,  w.  Unitbd 

States  etnl.    [No,  816.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

No  counsel  for  appellants.  Mr.  Solicitor 
General  Conrad  for  appellees. 

December  9,  1896,  Docketed  and  dismissed, 
on  motion  of  Mr.  Solieitor  General  Conrad  for 
the  appellees. 

[686]  George H.  Fi,KTCwsnetaL,Appte.,9,TJKrrEJ> 

Statei  ft  al,    pio.  817]. 

Appeal  from  the  Court  of  Private  Land 
Claims. 

No  counsel  for  appellants.  Mr.  Solicitor 
General  Conrad  for  apiHfllees. 

December  9,  1895.  Docketed  and  dismissed, 
on  motion  of  Mr.  JSolidtor  General  Conrad  for 
tbe  appellees. 


1705] 


Southern    Pacific    Railroad    Company, 

Appt.,  V.  John  L.  Tillet  and  Mrs.  M.  J. 

Tii.LKY.    [No.  821.] 

Appeal  from  the  Circuit  Court  of  tbe  United 
Btates  for  tbe  Boutbern  District  of  California. 

No  counsel  for  appellant  Mr.  S.  M.  Stock- 
$lager  for  appellees. 

December  10, 1896.  Docketed  and  dismissed 
witb  costs,  on  motion  of  Mr.  8,  M,  Stoekdager 
for  tbe  appellees. 


1 705]  BcDTRRiuf  Pacific  Railroad  Company, 
Appt.,t.  WiLi.iAM  B.  Walker.  [No.  822.  j 
Appeal  from  tbe  Circuit  Court  of  the  United 

StHtes  for  tbe  Boutbern  District  of  California. 
No  counsel  for  appellant.    Mr.  S,  M.  Stock- 

elager  for  appellee. 

December  W,  1896.    Docketed  and  dismissed 

witb  costs,  on  motion  of  Mr.  B.  M.  Stockeiager 

for  tbe  appellee. 


1 704]  Southern  Pacific  Raflroad  Company, 
Appt..  V  J.  M.  Pattkrson  etal.  [No.  823.1 
Appeal  from  tbe  Circuit  Court  of  i  be  Uniien 

BtHtcs  for  tbe  Soutbern  District  of  California. 
No  counsel  for  appellant.     Mr.  S  M.  Stock- 

§lager  for  appellees. 
December   10.    1896.     Docketed    and    dis 

missed  witb  costs,  on  motion  of  Mr.  8.  M. 

Siocksla^er  for  tbe  appellees. 

[691]  KiLDARB  Lumber  Company.  Appt.,  «.  Na- 
tional Bank  of  Com.mkrce  of  Kansas 
City,  Missouri,  et  cU.    (No.  7«0.1 
Petition  for  a  writ  of  certiorari  to  tne  United 
Btates  Circuit  Court  of  Appeals  for  tbe  Fiftb 
Circuit. 

Meena  M.  L,  Oraujford  and  Cha$.  S.  Todd 
foi  appellant.     Mr.   Elijah  JRobin$on  for  ap- 
pellees. 
December  16, 1896.    Denied. 

1709]  Unitfd  States,  Appt.,  «.  James  Harden. 

[No.  814.) 

Petifion  for  a  writ  of  certiorari  to  tbe  United 
BtHies  Circuit  Court  of  Appeals  fortbeBecond 
Circuit. 

The  Attorney  General  and  Mr.  Solidfor 
General  Conrad  for  appellant.  Mestre.  Chnrtee 
Cvrie,  W.  Wirkham  Smith,  and  David  Itee 
Maekie  for  appellee. 

December  16, 1896.    Denied. 
tit 


Oct.  TwMOt^ 


Travelbrs*  In^urahob  Compakt  of  Hasv-II 

FOKD,  Connecticut,  Appt.,  9.  Fanhib  L, 

Henderson.    [No.  824. j[ 

Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

Mesera.  T.  F.  Burke  and  B.  D.  Lee  for  ap- 
pellant.    Mr.  J.  J.  Darlington  for  appellee. 

December  16. 1895.    Denied. 


Mary  McCuixough,  Administratrix,  etc.,  [I 
Appt,, «.  New  York, New  Haven,  &  Hart- 
ford Raflroad  Company  ^^<?/.  [No  44t.] 
On  a  certificate  from  tbe  United  Slates  Cir- 
cuit Court  of  Appeals  for  tbe  Second  Cir- 
cuit 
Mr.  J.  A.  By  land  for  appellant.    No  cowl- 

sel  for  appellees. 

Jfecember  16,  1896.    Dismissed,  on  motion 

of  Mr.  Mason  N.  Riehardeon  in  behalf  of  coan- 

sel  for  tbe  appellant. 


George  A.Eddy  et  al.,  Flffi.  in  Err.,  lul^ 
William  J.  Wallace.    [No.  181.1 
In  Error  to  tbe  United  Btates  Circuit  CkRirl 
of  Appeals  for  tbe  Eighth  Circuit. 

Mr  James  Hagerman  for  plaintiffs  in  error. 
Mr.  W.  T.  y/t<^(rAt/i^«  for  defendant  in  error. 

December  16, 1896.  Dismissed  with  costs,  oo 
motion  of  Mr.  A.  B.  Browne  in  behalf  of  coun- 
sel for  the  plaintiffs  in  error,  and  cause  ro- 
manded  to  tbe  Uniied  Btates  court  for  the  In- 
dian territory. 


Kwut  AsLESEir,  Flff.  in  Brr.,  t.  Statb  op  l< 

Minnesota.     [No.  126.] 

In  Error  to  tbe  Supreme  Court  of  the  Btalt 
of  Minnesota. 

Mr.  Jno.  M.  Oliver  for  plaintiff  in  error. 
Mr.  H.  W.  Child*  for  defendant  in  error. 

December  17,  1896.  Dismissed  per  stipula- 
tion. 


Charles  M.  Babsbtt.  Plff.  in  Err.,  v.  Statb  [ 

OF  Minnesota.    [No.  127.] 

In  Error  lo  the  Bupreme  Court  of  the  State  of 
Minnesota. 

Mr.  Jno.  M.  Oliver  for  plaintiff  in  error. 
Mr.  U.  W.  Childs  for  defendant  in  error. 

December  17,  1896.  Dismissed  per  stipnlih 
tion. 


New  Orleans  City  A  Lake  Railroad  Oow-  V 

PANY.  Plf.  in  Err.,  «.  City  of  New  Oa^ 

LKAN8.     [No.  188.] 

In  Error  to  the  Bupreme  Court  of  tbe  Stale 
of  Louisiana. 

Meetre.  Ohas.  F.  Buck,  George  Denegre,  tad 
Walter  D.  Denegre  for  plaintiff  in  error. 
Mr.  E.  A.  O^S'tflivan  for  defendant  in  error. 

December  18,  1896.  Dismissed  with  coile. 
on  motion  of  Mr,  E.  B.  Whitney  In  behalf  off 
counsel  for  the  plaintiff  in  error. 


18B5. 


MSMORANDXTM  CaBES. 


196]  8tatb  or  MnaouHi,  m  rH.  Johh  8.  Lemon,  €t 
ai,,  1^.  in  Err.,  ft.  Boabd  of  fk^UALiZA- 
TiON   OP   Buchanan  Coumtt,  Mlssouhi. 
[No.  144.] 
Id  Error  to  the  Circuit  Court  of  Buchanan 

County,  Misdouri. 
Meiira  Qtorge  0.  Vett  and  IL  K.  White  for 

plalntiffa  in  error.    Mr.  Stephen  L.  Brown  for 

defendant  in  error. 
December  to^  1895.    Dismissed  with  costs,  on 

authority  of  counsel  for  the  plaintifCs  in  error. 


''^ISocnnT  or  Shakebb  at  Plbabant  Htll, 
Ekntuckt,  et  al.,  Appti,,  v.  Oliykr  Wat- 
son et  al.    [No.  8*i6.] 
Petition  for  a  writ  of  certiorari  to  the  United 

Btatps  Circuit  Court  of  Appeals  for  the  Si^^ih 

Circuit 
Mr.  W.  A.  Svdduth  for  appellants.    Mr.  St. 

OeoTffe  R.  Fitthugh  for  appellees, 
December  t3, 1895.    Denied. 


[712]Albzander  Wn.LMAN,  Plff.  in  Err.,  e.  8.  M. 

Friedman.    [No.  654.] 

In  Elrror  to  the  Supreme  Court  of  the  State 
of  Idaho. 

Mr.  A.  L.  Rhodee  for  plaintiff  in  error.  Mr. 
Arthur  Brawn  for  defendant  in  error. 

JJeeemb^  SS,  1895,  Dismissed  with  costs, 
per  stipulation. 


|676]  John  A.  Andrews  ei  al.,  AppU.^  v.  Otto 
and  William  Thum.    [No.  H08.] 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  First 

Circuit. 
No  counsel  for  appellants.     Meesrs.  Thoe.  J, 

Mrutffn  and  Wm.  K  DoolUtle  for  appellees. 
January  6, 1896.    Denied. 


[688]  .^n,!^  CooFBR,  Pif.  in  Err. , «.  United  States. 

[No.  887.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Aiahama. 

No  counsel  for  plaintiff  in  error.  Mr.  So- 
Udtor  General  Conrad  for  defendant  in  error. 

January  6,  1896.  Docketed  and  dismitu)^, 
on  motion  of  Mr.  Solicitor  General  Conrad  for 
the  defendant  in  error. 


1^1  hoxjiB  A.  Salomon  et  al.,  Plffk.  in  Err., «. 

W.  H.  BoKBHTBON,  Collector,  etc    [No. 

29.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Meeere.  H.  B.  Tremain  and  M.  W.  Tyler  for 
plaintiffs  in  error.  The  Attorney  General  for 
defendant  in  error. 

January  7,  2896.  Dismissed  with  costs,  on 
the  authorilj  of  counsel  for  the  plaintiffs  in 
error. 

16t  U.& 


Chicago,  Rock  Island.  A  PAcmc  HAHiWAT  [680] 

CoMPANT,  Flff.  in  Err,, 9.  E.  8.  Starlet. 

[No.  888.J 

In  Error  to  tbe  Circuit  Court  of  the  United 
Slates  for  the  District  of  Kansas. 

MeesrM.  M.  A.  Low  and  W.  F.  Evans  for 
plaintiff  in  error.  Mr.  Henry  EUiston  for  de- 
fendant in  error. 

January  7, 1896.  Dismissed  with  costs,  on 
the  authority  of  counsel  for  the  plaintiff  iu 
error. 


Thomas  J.    Thornton,   Plff.   in   Err.,  •.  [707] 

United State&    [No.  7'<:9.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Di>(irict  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Mesere. 
Attorney  General^  ik>licitor  General,  Auittant 
Attorney  GenereU  Whitney,  and  Anittnnt  At- 
torney General  Diekineon  for  defendant  in 
error. 

January  IS,  1896.  Judgment  reyersed,  and 
cause  remanded  with  a  direction  to  set  aside 
the  verdict  and  grant  a  new  trial,  upon  con- 
fession of  errors  by  counsel  for  defendant  in 
error. 


O.  W.  Matra.  High  Sheriff.  t\c.,Appt.,  e.  [696] 

Ball  CHRiHriB.     [No.  355.) 

Appeal  from  the  United  States  Court  for  tbe 
Indiana  Territory. 

Mesne.  Wm.  M.  Cravens  and  A.  H.  Garland 
for  appellant    No  counsel  for  appellee. 

January  13,   1896.     Dismissed,  tbe   cause 
having  abated,  owing  to  the  death  of  tbe  a 
pellee,  on  motion  of  Mr.  R    C,  Garland 
behalf  of  counsel  for  the  appellauL 


e; 


Grnman  Bane  et  al,  Flffs.  in  Err.,  •.  State  [688] 

OF  Tekne^mbb  for  the  Use  of  the  Citt  or 

Memphis.    |No.  890.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

Mr.  L.  B.  MeFarland  for  plaintiffs  in  error. 
Messrs.  O.  W.  Metcalf^nd  S.  P.  Walker  for  de- 
fendant in  error 

January  16, 1896.  Dismi^tsed  with  costs,  per 
stipulation,  on  motion  cf  Mr.  S.  P.  Walker  for 
the  defendant  in  error. 


German  Bank  et  al.,  Plffs.  in  Err., 9.  State  1688] 

OF  Tennessee  and  County  of  Shelbt. 

[No.  691.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

Mr.  L.  B.  MeFarland  for  plaintiffs  in  error. 
Messrs.  0.  W.  MeteaifsLud  S.  P.  Walker  for  de- 
fendants in  error. 

January  16,  1896.  Dismissed  with  costs, 
per  stipulation,  on  motion  of  Jfr.  5.  P.  Walker 
for  the  defendants  in  error. 


BUFBBMB  Ck)nRT  OF  THB  UNITED  STATES. 


Oct.  Tbbm, 


[695]  If  ECHANics'  Satinos  Bank  et  al,  Plfs,  in 
I£rr.,  V.  State  of  Tennessee  for  the  Use  of 
the  City  op  Mkmphis.     [No.  670.J 
lo  Error  to  the  Supreme  Uourt  of  the  State 
of  Teooessee. 

Afr.  George  Oantt  for  plaintiffs  in  error. 
Jfessre.  0.  W.  Meteaff  and  A  P.  Walker  for  de- 
fendant in  error. 

Janvary  16,  1896.  Dismissed  with  costs, 
per  stipulation,  on  motion  of  Mr,  8,  P.  Walker 
lor  the  defendant  in  error. 


[695]  Hbchanicb'  Sayings  Bank  et  ah,  Hjfk,  in 

Err.,  «.  State  of  Tennessee  and  County 

OF  Shelby.    [No.  671.] 

In  Error  to  the  Supreme  Court  ot  the  State 
of  Tennessee. 

Mr.  George  Qantt  for  plaintiffs  in  error. 
Mesere.  C.  W.  Mtteulf  and  S.  P.  Walker  for 
defendants  in  error. 

January  16, 1896.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  i/r.  iS.  P,  Walker  for 
the  defendants  in  error. 


[689]  Cdettb  W.  Holcomb.  Appt.,  9.  Iryin   B. 

Whight  et  al,  [No.  656.]  and 
Irvin  B.  Wright  et  al.,  AppU.,  e.  Curtis 

W.  HoLCOBiB.     [No.  677.] 

Appeals  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Walter  H.  Smith  for  Holcomb.  Meure. 
C.  A.  Brandenberg,  Henry  E.  Davie,  and  Ed- 
ward A.  Neuman  for  Wri/^ht  et  al. 

January  SO,  1896.  Dismissed,  costs  to  be 
paid  by  Curtis  W.  Holcomb,  per  stipulations, 
and  mandate  ffranted  on  motion  of  Mr.  Walter 
H,  Smith  for  Holcomb. 


[696]  Mayor  and  Cttt  Cottnoil  of  CoLvifBUB, 

MiSHiflsiFPi,  Fife,  in  Err.,  v.  John  M.  Den* 

NisoN  et  al.    [No.  889.  J 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit. 

Mesere.  A.  H.  Garland  and  R  C.  Garland 
for  plaintiffs  in  error.  Mr.  E.  0.  Beckett  for  de- 
fendants in  error. 

January  t7t  1896.    Denied. 


[681]  Church  of  Chubt  at  Independence,  Mib- 
souKT.    et   al.,   Apple.,   e.    Reorganized 
Church  of  Jesus  Christ  of  Latter  D^t 
Saints.    [No.  849.] 
T^etition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Eighth 

District. 
Mr.  C.  0.  Tiehenor  for  appellants.    Meare. 

Smith  MePhereon  and  FVank  hagerman  for 

appellee. 
January  £7,  1896,    Denied. 
0U 


Buz  LucKET,  Plff.  in  Emt.,  v.  United  States.  [698 

[No.  768.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Meeere. 
Attorney  General,  Solicitor  General,  Assistant 
Attorney  General  Whitney,  and  Assistant  At- 
torney General  Dickinson  for  defendant  in 
error. 

January  t7, 1896.  Judgment  reversed ,  upon 
confession  of  error  by  the  defendant  in  error, 
and  cause  remanded  with  directions  to  set 
aside  the  verdict  and  grant  a  new  trial. 


William  Garland,  Appt ,  v.  Bear  Lake  St  [681 

River  Water  Works  &  Irrigation  Com- 

^•ANT.     [Nos.  182,  188.] 

Appeals  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah, 

Ifr.  San  ford  B.  Ladd  for  appellant  Messrs. 
Jno  F.  Dillon  and  O.  0.  Tiehenor  for  sppellee. 

January  t7, 1896.  Dismissed,  per  stipula- 
ton,  on  motion  of  Mr.  John  F,  Dillon  for  the 
appellee. 


Benjamin  Tubman,  Officer  of  Registration,  |708 
etal.,  Plffs.  in  Err.^  e.  Benjamin  F.  De- 
ment.   [No.  452.] 

In  £rror  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

Mr.  J.  Uiibley  A^hton  tor  plaintiffs  in  error. 
No  counsel  for  defendant  in  error. 

January  £7, 1896.  Dismi$:sed  with  costs,  on 
motion  of  Mr.  J.  Hvbley  Ashton  for  the  plain- 
tiffs in  error. 


James  S.  Davenport.  Pfff.  in  Err. ,  e.UNiTED  I*®^ 

States.    [No.  747.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Mr.  0.  B.  Dennison  for  plaintiff  in  error. 
Messrs.  Attorney  General,  Solicitor  General^ 
Assistant  Attorney  General  Whitney,  and  As- 
sistant Attorney  General  Dickinson  for  defend- 
ant in  error. 

February  S,  1896.  Judgment  reversed,  upon 
confession  of  error  hy  counsel  for  the  defend- 
ant in  error,  and  cause  remanded  with  direc- 
tions to  set  aside  the  verdict  and  grant  a  new 
trial 


John  K.  White,  Plff.  in  Err.,  t.  Nichot.ab  ["yU 

Lennio  and  John  B.  Leknio,  Executors, 

etc.    [No.  708.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

Mr.  John  E  RoUeriot  plaintiff  in  error. 
Messrs.  Holmes  Conrad  and  iSBd.  &  Conrad  for 
defendants  in  error. 

February  S,  1896.  Dismissed  for  the  want  of 
iurisdiction  on  the  authority  of  Johnson  t. 
Risk,  147  U.  &  aai  [84:  8881.  and  Eu^is  t. 
BoUes,  150  U.  B.  861  [87:  llll]. 

lesu.a 


laes. 


MncoiuirDUM  Oabm. 


[686]  Wtlltam  Hbkbt  Eij>er  ei  ai„  Appf$.j  v. 

Bar  AH  E.  McClapkict  et  al    [No.  w2A 

Petition  for  a  wrii  of  cf  niorari  to  the  United 
8Utea  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit. 

JHeun.  R  A.  Harrison^  J.  O.  Harper,  and 
Ledyard  Lincoln  for  appellants.  Meum,  8,  T, 
Orawfard  and  J,  J,  Crawford  for  appellees. 

Feiruarjf  S.  1896.    Denied. 


[685]  Slmira  a  HoBflVHBADS  Ratlwat  CoMPAirr, 

Appi,,     9.     TlIOM BON  UOUBTON     EUfiOTBIC 
COMPANT.     [No.  t<55.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Meun,  Edmund  W$tmore,  Wm.  A,  Jenntr, 
and  7%a«.  Z^.A^rr  for  appellaut.  M&m9,F.H, 
Betls  and  Jos.  R,  Sheffield  for  appellee. 

February  J,  1896,    Deuied. 


[68TJ  CbarlfsE.  Gartter,  Pfff.  in  Err.,  9,  United 

8TATK8.    [No.  882.1 

lo  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Maryland. 

No  counsel  for  plaintiff  in  error.  Mr,  SO' 
Ueiter  henrral  Conrad  for  defendant  in  error. 

Fthruary  3, 1896,  Docketed  and  disniiffsefi, 
CD  motion  of  Mr,  Solicitor  General  Conrad  for 
the  defeodaDt  in  error. 


ISOBI  State  of  MitJSouRi,  ex  rd,TROMAS  J.TnxET^ 

J'if,  in  Krr.,  v.  Jambs  H.  Sloyek,  Judge, 

etc    [Nos.  578,  579.  | 

In  En  or  lo  the  Supreme  Court  of  the  State 
of  Missouri. 

Mr,  L,  II,  Biebee  for  plaintiff  In  error.  No 
counsel  for  defendant  in  error. 

Febniarjf  3, 1896,  Dismissed  with  costs,  on 
authority  of  counsel  for  plaintiff  in  error. 


|TOl  ]  Quaker  Cmr  Natiofal  Bake,  Plf.  in  Err., 
9,  Nolan  Coohtt.    [No.  825.1 
Petition  for  a  writ  of  certiorarito  the  United 

States  Circuit  Court  of  Appeals  for  the  Fifth 

Circuit. 

ifrVoAii.^.  ^ff*  for  plaintiff  in  error.    No 
counsel  for  defendant  in  error. 
March  i,  1896.    Denied. 


f70l]  Katen  Gold  Mintno  Compart,  AppL,  t. 

MiNERB*  Union  of  ihb  Towr  ov  Altma^ 

etal.    [No.  484.] 

Appeftl  from  the  Circuit  Court  of  the  United 
SUtes  for  tlie  District  of  Colorado. 

Meeere.  C,  8.  Thomae  and  W.  H.  Bryant  for 
•ppellHOt.    No  counsel  for  appellees. 

March  P,  1896,    Dismisseil  with  costs. 


[600]  Frederic  P.  0L00TT,4PP^t«*  Fred  A.Ricb 

elal.    [No.  880.] 

Petition  for  a  writ  of  certiorsri  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit. 

Meatre.  John  O.  Winter,  A,  H  Garland,  and 
R,  C.  Gar  and  for  appellant.  Mr.  Menry  F. 
Bing  for  appellees. 

Mareh9.UB9$.    Denied. 

lit  u.Sb 


Uhited  States,  exrel,    Runor.rH  DEnrEft^fTI 
Appt.,  9,  John  W.  Arnold,  United  Statei 
Marshal.     [No.  913.1 
Petition  for  a  writ  of  certiorari  to  the  United 

Stales   Circuit  Court   of    Appeals   for    tlM 

Seventh  Circuit. 


Mr.  Hiram  T,  Gilbert  for  appellant 
Le9y  Mayer  for  appellee. 
March  9,  1896,    Denied. 


Mr. 


John  M.  Mack^  al,.  Pfffk,  in  Err.,  t.  John  [^ 

PORTEU.     [No.  916.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  FourtJl 
Ciriuit. 

Met>en.  Samuel  Shellabarger  and  J.  M,  WU- 
eon  for  plaintiffs  in  error.  Ahsnn  Wm,  P. 
Uvlhardhxxd  Henry  M.  RuueU  for  defendant  ia 
error. 

March  9,  1896.    Denied. 


RuFUS  Buck  et  al,,  Plffe.  in  Err.,  t.  Unttep  [6' 

Statkb.    [No.  793.] 

In  Error  to  the  Circuit  Court  of  the  United 
StHtes  for  the  WcMtern  District  of  Arkansas. 

No  counsel  for  plaintiffs  in  error  Tk$ 
Attorney  GenercU  and  Mr.  Ashiiitant  Attorney 
Gentral  Dickinwn  for  defendant  in  error. 

March  9,  1896.    Judgment  afflrmed. 


Ed.  WHiKET,  a/ta«  one  Dayis,  Tiff,  in  Err.X^^ 

9.  Unitkd  States.    [No.  800.  f 

In  Eiror  to  the  Circuit  Court  of  the  United 
States  for  the  Wes;ern  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Tlie  AU 
tornfy  General  and  Mr,  Aenstant  Attorney 
General  Dickineon  for  defendant  in  error. 

March  9, 1896.    Judgment  affirmed. 


George  W.  Howell  et  at.,  Ftffk.  in  Err.,  %  [61 

United  States.    [No.  208  ] 

In  Error  to  the  District  Court  of  the  United 
States  fr)r  the  Western  District  of  Missouri. 

if^itrs.  W.  F.  Ecane  and  Willard  Wamar 
for  plaintiffs  in  error.  77/tf  Attorney  General 
and  Solintor  General  for  defendant  In  error. 

March  9,  1896,  Dismissed  on  authority  of 
counsel  for  the  plaintiffs  in  error,  on  motion  of 
Mr,  Solicitor  General  Conrad  for  the  defend- 
ant in  error. 


Postal  Telegraph  Cable  Company,  iV*  ^^ 

in  Err,,  9.  Norfolk  A  Western  Railroad 

Company.    [No.  149  ] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

Meeere.  Edgar  Allan  and  Wm.  A.  Maury 
for  plnintiff  in  error.  Meeen.  Geo,  H,  Fear*>n$, 
Geo,  8,  Bernard,  and  Robert  Stilee  for  defend- 
ant in  error. 

March  10,  1896.  Dismissed  with  costa,  oa 
motion  of  Mr.  WiUiam  A.  Maury  for  tte 
plaintiff  in  error. 


SUPKBMB  COUBT  OF  THE   OmITIED  STATBB. 


Oct.  Tum, 


[698]  uo^xHifiui   Pacific  Railroad    Company, 

Plf.  in   Err,,  o.  Michael C.  Cayanauoh. 

[No.  201.] 

Id  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Maara.  A.  H.  Qarland,  W,  J.  Curtia,  and 
0.  W.  Hunn  for  pHiotifiF  in  error.  Mr,  OyruB 
Wellington  for  defendant  in  error. 

March  IS,  1896.     Dismissed  per  stipulation. 


[698]  NoBTHERN    Pacific   Railroad    Company, 

Plff.  in  Err.,  v,  Ralph  Peterson.     [No. 

205J 

Id  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Me&srs,  A.  U,  Garland,  Ja$,  MeNaught, 
W.  J.  Curtis,  and  C.  W.  Bunn  for  plaintiff  in 
error.  Mr,  Cyrui  Wellington  for  defendant 
in  error. 

Mardi  13,  1896,    Dismissed  per  stipulation. 


[691]  INTERNATIONAL  TrUST  COMPANY  OF  DeNYEB, 

CoLOKADO.  Appt,,  V.  Norwich  Union  Pirb 

Insurance  Society.    [No.  902.] 

Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Eighth 

Circuit. 

Messrs,  Henry  Wise  Gamett  and  N,  71  N. 

Robinson  for  appellant.    Messrs,  E,   T,  Wells, 

M,  F,  Taylifr,  and  8,  O,  Williams  tor  appellee, 
March  16,  1896.    Denied. 


[691]  Ikscrancb  Company  of  North  America, 

Plff,    in  Err.,  v.  International  Trust 

Company.    [No.  006.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Ciicuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

Messrs.  E,  T,  Wells,  M.  F.  Taylor,  and  8, 
O.  Williams  for  plaintiff  in  error.  Messrs. 
Henry  Wise  Oamett  and  N.  T,  Ji.  Robinson 
for  defendant  in  error. 

March  16, 1896.    Denied. 


[707]  Q^Tfj  Insurance  Oftitce  op  London,  Eng- 
land, Plff.  in  Err.^    v.    International 
Trust  Company  of  Denyeb.  Coloiudo. 
[No.  923.] 
Petition  for  a  writ  of  certiorari  to  the  United 

8tat«  s  Ciicuit  Court  of  Appeals  for  the  Eighth 

Circuit. 
Messrs,  T.  J,  (/Donnell,  W.  8.  Decker,  and 

Milton  Smith  for  plaintiff  in  error.     Messrs. 

Henry  Wise  Gamett  and  N.  T.  N.  Robinson 

for  defendant  in  error. 
March  16,  1896,    Denied. 


[699]  j^M^  Addison  PeratiTarrayis,  Appt.,  «, 

Un  ited  States.    [No.  988. ) 

Appeal  from  the  Court  of  PriYate  Land 
Claims. 

No  counsel  for  appelUnt.  Mr.  8olieitor 
General  Conrad  for  appellee. 

March  16. 1896,  Docketed  and  dismissed, 
on  motion  of  JTr.  SoUcOoT  General  Conrad  for 
me  appellee. 

Si0 


Erwin  DAYrs  et  al.^  Plffs.  in  Err., «.  Alob»*  I^ 

NON  8.  Patrick.    [No.  295  ] 

In  Error  to  the  United  Stales  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Mr.  J.  M.  Wooltoorth  for  plainUffs  in  error. 
No  counsel  for  defendant  in  error. 

March  SO,  1896.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  plaintiffs  in  error. 


Henry   C.  Rouse,  ReceiYer,  etc.,  Plff.   in  H 
Brr.,  V.  Robert  H.  Clououley.    [No.  705.] 
In  Error  to  the  United  States  Circuit  Court 

of  Appeals  for  the  Eighth  Circuit. 
Mr.  James  Hagerman  for  plaintiff  in  error. 

Mr.  Nelson  Case  for  defendant  in  error. 
March  23,  1896.    Dismissed  for  the  want  of 

Jurisdiction,  per  stipulation. 


Baltimore  &  Ohio  Railroad  Compabt,  Ffff'  ^^ 
in  Err.,  v.  William  Sutherland.    [No. 

626J 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

Mr.  John  K.  Coioen  for  plaintiff  in  error. 
Messrs,  G,  R,  Walker,  Jno.  H.  Doyle,  and  TFiar- 
ren  Severance  for  defendant  in  error. 

March  S3,  1896.  Dismissed  for  the  want  of 
Jurisdiction. 


Ifi 


Juan   M.  Ceballos  si  al,  Appts.,  t. 

Warren  Adams,  etc    \No.  981.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Secood 
Circuit. 

Mr,  Sidney  Chubb  for  appellants.  i&.  jBL 
D.  Renedict  for  appellee. 

March  S3, 1896,    Denied. 


Proyident  Sayings  Life  Assubanob  Soci*  [^ 

KTY,  Plff.  in  Err.,  v.  Cora  E.  Nixon.  [No. 

932.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

Messrs,  Edwin  R,  Smith  and  Edmund  Wet- 
more  for  plaintiff  in  error.  Mr.  Stanton  War- 
burton  for  defendant  in  error. 

March  S3, 1896,    Denied. 


United  States,  Appt.,  v.  Union  Pacifig  [*! 

Railway  Company  et  al.     [No.  700.] 

Appeal  from  the  United  Stales  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

The  Attorney  General  and  Solictor  GenettU 
for  appellant  Messrs.  M.  B.  Kelly  and  A.  L, 
Williams  for  appellees. 

March  S3, 1896.    Dismissed  per  stipulatfon,* 


Anne  Cropper  et  al.,  Plffs,  in  Err.,  e.  Abbt  [^ 
K  McLanb  et  al.    [Nos.  261. 263.  J 
In  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Messrs.  Rlair  Lee  and  J,  M,  WiUon  for 
plaintiffs  in  error.  Messrs.  Enoch  Totten,  J, 
Uoldsworth  Gordon,  and  Rernard  Carter  f6r 
defendants  in  error. 

March  S3, 1896,  Dismissed  wHh  costs,  per 
stipulation,  on  motion  of  Mr.  J.  EoUUimrA 
Gordon  for  the  defendants  in  error. 

lit  U.S. 


iSBft. 


MjOiORAMDUM  CASEB. 


[^MIKobthsrh  Paoifio    Railboad    Company, 
I%f,  in  Brr.t  •.  Jeremiah  Sulliyan.  [No. 

la  Error  to  the  United  States  Circuit  Court 
of  App^  for  the  Eifrhtb  Circuit. 

Mean.  A.  H,  Garland,  W.  J.  Cvrtis,  and 
0.  W.  Bunn  for  plaintiff  in  error.  Mr.  Henry 
J,  Ojerfaen  for  defeodaut  in  error. 

March  f4,  1896.  Dismissed  on  authority  of 
oounsel  for  the  plaintiff  in  error. 


[690]  Samuel  T.  Hubbabd  et  al,^  Flffi.  in  Err.,  «. 


PW>.  ii 
84/| 


Exchange  Bank.    [No.  984. 

Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit. 

Mr.  W.  J.  Curtis  for  plaintiffs  in  error. 
Mr.  Jno.  R.  Ahney  for  defendant  in  error. 

March  30. 1896.    Denied. 


[690]  OoiXTB  P.  HuNTrNOTOH  et  al.,  Appte.,  v.  Pro- 
CBRD8  OF  The  Steamship  Adyance.  [No. 
935]. 

OOLUS  p.  HiTNTINOTON  Ct  ol.^  ApptS.,  9.  PRO- 
CEEDS OF  THE  Steamship  Allianca.  [No. 
986.],  and 

OoLLiB  P.  Huntington  etal,,  Appts.,  v.  Pro- 
CEEim  OF  the   Steamship    Vioilancia. 

Pffo.  987J 
etition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
CIrcuii. 

Mesers,  R.  D,  Benedict  and   Maxwell  Evarts 
fbr  appellants.    Mr.  Lewis  Cass  Ledyard  for 
^>pellees. 
March  3(K  1396.    Denied. 


*^1  JoBH  Hammond,  Hf  in  Err.,  •.  Stockton 

Combined  Harykbter  A  Agricultcbal 

Works.    (No.  944.1 

Petition  for  a  writ  oi  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Clicuit. 

Messrs.  Jna.  H.  Miller  and  Jas.  G.  Maguire 
for  plaintiff  in  error.  No  counsel  for  defend- 
ant m  error. 

March  30, 1896.    Denied. 


1^79]  Qxi|]((;]giQ^    Cayerly,    Administrator,    etc., 
Appt.,  9.  Deere  &  Co.    \^o.  877.] 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  SeY- 

CDth  Circuit 
Mr,  Henry  M.  Foote  for  appellant.     Messrs. 

L,  L.  Bond,  C.  B.  Pickard,  A.  £L  Adams,  and 

/.  L.  Jackson  for  appellees. 
Match  30, 1896.    Denied. 


[694]  Thomas    Mathews,    Appt.,    t.    Maby    E. 

Hanks,  Administrstrix.  etc.    [No.  916.1 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  Arthur  Brown  tot  appellant.  Mr.  Wm. 
T.  8.  Curtis  for  appellee. 

April  2,  1896.  Dismissed  with  costs,  on  mo- 
tkKi  of  counsel  for  the  appellant,  and  cause  re- 
manded 10  the  supreme  court  of  the  state  of 
Uuh. 

I6t  U.S. 


American  Dock  A  Impboyrment  Company.  [675] 
Plff.  in  Err.,  v.  Jrbkey  City.     [No.  212.] 
In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  Sta»e  of  New  Jersey. 

Messrs.  J.  D.  Bedle  and  Rohert  W,  De  Forest 

for  plaintiff  in  error.     Mcj^srs.  Gilbert  Collins 

and  Wm.  D.  Fdwards  for  defendant  in  error. 

April  IS,  1896.    Dismissed  for  the  want  of 

jurisdiction. 

Southwestebn  Railroad  Company,  Appt.,  |705] 
V.  Centbal  Railboad  &  Banking  Com- 
pany of  Geoboia  et  al.    [No.  409  | 
On  a  certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  Frank  H.  Miller,  Augustus  0.  Bea- 
con, and  C.    C.  Beantan  for   appellant.    No 
counsel  for  appellees. 
ApHl  14,  1896.    Dismissed. 


Charles  Reedeb,  Appt,  v.  C.  0.  Lewis,  [701] 

Administrator,  etc.     [No.  224.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Virginia. 

Mr.  James  M.  McColgati  forcppellant.  Mr. 
George  E.  Price  for  appellee. 

April  16, 1896.  Dismissed  for  the  want  of 
Jurisdiction. 

William  H.  Stbigkland,  Master,  etc.,  Appt.,  [707] 
t.  Leo  Lomm,  Master,  etc.     [No.  94**).  J 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit. 

Mr.  Wilhelmus  Mynderse  for  appellant. 
Mr.  Rohert  M.  Hughes  for  appellee. 

April  to,  1896.    Denied. 


Austin  Walbath,  Appt.\  v.  Champion  Min-  1^10] 

ING  Company.     [No.  965.] 

Petition  for  a  writ  of  certiorari  to  the 
United  Stales  Circuit  Court  of  Ap(ieals  for  the 
Ninth  Circuit. 

Mr.  Jamfs  F.  Smith  for  appellant.  No 
counsel  for  appellee. 

AprU  to,  1896.    Denied. 


Wallace  P.  Cook  ei  al,  Plffs.  in  Err.,  v.  [68«] 
Charles  A.  Street («lf<r/.     [No.  226. 1 
In  Error  to  the  Circuit  Court  of  tbe  United 

States  for  tbe  Eastern  District  of  Wisconsin. 
Mr.  W.  H.  Webster  for  plaintiffs  in  error. 

Mr^  F.  C.  Winkler  for  defendants  in  error. 
April  to,  1896.    Dismissed  with  costs  on  the 

authority  of  Credit  Vo.  v.  Arkansns  C.  H.  Co. 

128  U.  8.  258  [32:4481;  Evans  v.  StaU  Sat. 

Hank,  184  C.  S.  380  133:  917j;  Green  v.  Elbert, 

187  U.  S.  615  £84:7921;  and  Jacobs  v.  Gcurge, 

150  U.  S.  415  [87: 1127J. 


Roland  M.  Filhtol,  Administrator,  Appt.,  t.  [®86] 

Unitkd  States.    [No.  228  ] 

Appeal  from  tbe  Court  of  Claims. 

Messrs.  Wm.  B.  Earle  and  Jas.  L.  Pugh,  Jr.^ 
for  appellant.  The  Attorney  General  and  Mr. 
Asi^istant  Attorney  General.  Dodge  for  appellee. 

April  to,  1896.  Affirmed  for  want  of  pros- 
ecution. 


SuFBKMS  Court  or  thb  IJiiTraD  8ta< 


[680]  Okhtatn  Rbal  Estate  Enowh  as  the  Gardo 

HousR,  etc. ,  €t  al, ,  Appu. ,  v.  Um  ited  States. 

[No.  29<i.]. 
XJhited  States,  Appt,,  «.  Certain  Real 

EsTATR  Known  as  the  Gardo  House,  etc., 

ft  uL    [No.  299.1. 
Certain   Kral    Estate   EInown    as  the 

CnirRCH  Farm  tt  al,,  AppU,,  t.  United 

Statks.     I  No.  800.]. 
Ckhtain  Real  Estate  Knottn  as  the  Coal 

Lands  et  al.,  AppU.,  v.  United  States. 

[No.  301.].  and 
United   States,   Appt,  v.  Certain  Real 

Estate  Known  ah  thk  Tithing  Yard  and 

Offices  et  al.    [No.  802.] 

Appeals  from  toe  Supreme  Court  of  the 
Terriiory  of  Ulah. 

MeMTn.  F.  8.  Riehardi  and  Le  Orand  Yountj 
lor  Real  Estate,  etc.  The  Attorney  General  And 
Mr,  Solicitor  General  Conrad  for  United  States. 

April  SO,  1806.  Judgmeota  reversed  and 
causes  remaniied  to  the  supreme  court  of  the 
state  of  Utah  for  such  further  proceediugs  as 
to  law  and  juptire  may  appertain,  in  con- 
formity with  the  provisions  oi  the  joint  reso- 
lution of  Congress  *'providin|?  for  the  dispo- 
sition of  certain  property  now  in  the  hands  of 
the  receiver  of  the  Church  of  Jesus  Christ  of 
Latter  Day  Saints,"  approved  March  28, 1896. 


[686]  Thomas  Parmer,  Plff.  in  Err.,  v.  National 

Life  Askk:ia'iion  of  Hartford,  Connec- 

tk  ut.    [No.  2^7.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Di<(trictof  New  York. 

MeMrs.  A.  G.  MeDonafd  and  Joi,  P.  Judge 
for  plain  ill  in  error.  Mr.  Roger  Foster  for 
dtsfendant  in  error. 

April  to,  1896.    Dismissed  per  stipulation. 


[686]  Farmers'  Loan  ft  Trust  Company.  Trustee, 
etc..  Appt.,  f).  Charles  Scott.    [No.  785.] 
Appeal  from  the  United  States  Circuit  Court 
of  AppeHls  for  the  Eijihth  Circuit. 

Mr.Jat.  W.  Aau^rf/zcfforappellnnt.     Mesirt. 
Chat.  E.  Joslin  and  CAai.  A.  Willard  for  ap- 
pellee. 
April  $4, 1896.    Dismissed  per  stipulation. 


[664]  Martin  ft  Hill  Cash  Carrier  Company, 

.^ppt,  «.  Jo3EPn  C.  Martin.    [No.  956.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  First 
Circuit 

Mr.  Snmvel  Norris,  Jr.,  for  appellant.  Mr, 
F,  P.  Hfih  for  appellee. 

April  t7, 1896.    Denied. 


lT041'W'n.LTAM  H.  Smith,  Plff.  in  Err.,  v.  Benja- 
min Sbi.le('K.    [No.  236  ] 
In  Error  to  the  Circuit  Court  of  the  United 

States  fur  the  Eastern  District  of  Wisconsin. 
Mr.    LjfMudtr  Bill  for  plaintiff  in  error. 

Mears.  J.  V.  QuarUi  and  Reese  H.  Voorhee»  for 

defendant  in  error. 
April  rr,  1896.    Dismissed  for  the  want  of 

jurisdiction, 

MIS 


Oor.  Tbb]i» 

Illinois  Central  Railroad  Company,  Plff.  [691 
in  Err.,  v.  William  Walker.    HXo.  244  j 
In  Error  to  the  Circuit  Court  of  the  Uuitea 

States  for  the  Southern  District  of  MississippL 
Messrt.  Edvoard  MayettLnd  James  Fentreu  for 

plaintiff  in  error.    Mr,  JL  Brame  for  defendant 

in  error. 
April  tr,  1806.    Dismissed  for  tha  want  of 

Junsdiciion. 


MaryM.  Black.  Adminiptratrix,  etc.,  Ptff.in  [678 
Err.,v.  Maky  K.  L.  Black.    [No.  2Sd.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  fur  the  Elastern  Di*>trictof  PennsvlvHuia. 
Meurs.    FranH>*    Tracjt    Tubin   and  Henry 

Budd  for  plaintiff  in  error.     Me^rs.  Arthur 

HiddU  and  George  W.  Biddle  for  defendant  in 

error. 
April  t7,  1896.    Dismissed  for  the  want  of 

jurisdirtion  on  the  authority  of  Smith  ▼.  M6- 

Kay,  161  U.  a  855  [40:  731  J. 


M.  M.  Wheeler  et  al.,  Appte.^  9.  J.  G.  Cloyi>  1 71 1 

et  al.    [No.  235.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Mr.  H.  TompkiJii  for  appellants.  Meeare.  J, 
C.  Clayton,  Lemuel  Skidmore.  Edwin  Beeeher^ 
and  Henry  C.  Whitney  for  appellees. 

April  rr,  1896.  Dismissed  for  the  want  of 
Jurisdiction. 


GiLMORE  G.  Bcranton,  Piff.  in  Err.,  •.  Ebkh  1 703 

S.  Wheeler,    [No.  2«2.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit. 

Mr.  John  C.  Donnelly  for  plaintiff  in  error. 
T?u  Attorney  General  and  Solicitor  General  for 
defendant  in  error. 

April  t7,  1896.  Judgment  reyersed,  costs 
in  this  court.  United  Ststes  circuit  court  of 
apiteals,  and  in  circuit  court  to  be  paid  by  de- 
fendant in  error,  and  cause  remanded  to  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Michigan,  with  matructions 
to  remand  it  to  the  circuit  court  of  Chippewa 
county,  Michigan,  on  motion  of  Mr,  SoUdter 
General  Conrad  for  the  defendant  in  error. 


Morse   Arms    Manufacturing  Compavy»    [691 

Appt.,  T.  United  States.    [No.  169.] 

Aj)peal  from  the  Court  of  Claims. 

MeMwre.  H.  B.  Paine  and  Joe.  A.  Skilton  for 
appellant     The  Attorney  General  for  appellee. 

April  t7,  1896.  Dismissed,  on  motion  of 
Mr,  Jamee  A.  Skilton  for  the  appellant 


Westrrn  Union  Telegraph  Company,  Plff.    [711 
in  Err.,  t.  Citt  of  Chestrr.    [No.  257.] 
In  Error  to  the  Supreme  Court  of  the  Stale 

of  Pennsylvania. 
Mr.   Silas  W.   Pettit  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 
April  t7,  1896.    Dismissed  with  costs,  qd 

the  authority  of  counsel  for  the  plaintiff  In 

error. 

16t  U.% 


MXIfOBANDXJlff  CAEBS. 


ri«]  Jon.  YiwcKT,  T%ff,  in  Err,, «.  P.  C.  Ivy  e^al. 

[No.  726.] 

lo  Error  to  the  Supreme  Court  of  the  State 
of  Miasoari. 

Jie$9r$.  J.  N.  Morriton,  W.  M.  Bough,  aika 
Warmiek  Hovgh  for  plaintiff  in  error.  Mr. 
George  O,  VeU  for  defendants  in  error. 

May  A,  1896.  Diamissed  for  the  want  of 
Jorisdiction. 

ril]  Watne  Lumber  Company,  Plff.  in  Err.,  «• 
Calvin  F.  Collins  et  ai.    [Imo.  727.  J 
In  Error  to  the  Supreme  Court  of  the  State 
of  Missouri. 

2Je»9n.  J,  y,  Morrison  nnd  W.  M.  Hough  for 
plain  I  iff  in  error.  Mr,  EUneiou9  Smith  for  de- 
fendants in  error. 

May  4,  1896,  Dismissed  for  the  want  of  Ju- 
risdiction. 


7051^n.LTAM  Starltno,  Appt,  «.  Weir  Plow 

Company  et  al,    [No.  604.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Court  of  Appeals  for  the  Seventh  Cir- 
cuit. 

Mr.  WiUiam  Starling  in  propria  penona. 
No  opposition. 

May  4, 1896.    Denied. 


[689]  Daniel  Haxbr,  Tax  Collector,  etc.,  Appi.,  e. 

OoDBN  ('rrr.    [No.  882.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Meeere.  F.  S.  Biehardi,  Samuel  Sf^ellabarger, 
J.  M,  Wilson,  and  Chae.  C.  Richarda  for  ap- 
pellant    Mr,  Arthur  Brown  for  appellee. 

May  4, 1896,  Motion  to  remand  granted  and 
cauM  remanded  to  the  supreme  court  of  the 
state  of  Utah  for  further  proceedings  in  con- 
formity to  law. 

[W]  Frank  L.  Neall,  Trustee,  etc.,    Appt,^  «l 
John  J.  ScHRADER.    [No.  976.] 
Petition  for  a  writ  of  certiorari  to  the  United 

SUtes  Circuit  Court  of  Appeals  for  the  Third 

Circuit. 
Meure,  J.   Rodman  Paul  and  John  O.  John- 

ton  for  appellant.    Meun.  Henry  Flanders  and 

B.  F.  Pugh  for  appellee. 
May  4, 1896.    Denied. 


I*®*]  EuoBNTA  Cbimp,  Executriz,  etc.,  Appt,,  «. 

McCORMICK  CONSTBUCTION  COMPANY  €t  (U. 

[No.  965.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit. 

Mr,  John  K.  Jewett  for  appellant  Mr. 
Oharlee  M.  Sturgee  for  appellees. 

May  4, 1896,    Denied. 


[»98]ft  parte:  In  the  Matter  of  Wm.  Lochrrn, 

Commissioner  of  Pensions,  Petitioner.  \^o. 

11,  Original.] 

The  Attorney  General  and  Mr,  Asmtant  At- 
torney General  Whitney  for  petitioner.  No 
opposition. 

May  4^  1896.  Mandamus  awarded,  on  au- 
thority of  Interstate  Commerce  Commission  v. 
Brimson,  164  U.  S.  i47  [88:  1047]. 

16t  U.  & 


Benjaion  R.  Fohvan,  Plff,  in  Err.,  9.  Rosa  [686] 

Choppin  etal.    [No.  255.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  E.  Howard  MeCaUb  for  plaintiff  in  er- 
ror.   No  counsel  for  defendants  in  error. 

May  4, 1896.  Dismissed  for  the  want  of  Jn- 
riadiction. 


Mary  J.  Garner,  AppU ,  e.  Second  National  [688] 
Bank  of  Pkovidungb  et  al.     [No.  657] 
PetUion  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  First 

Circuit. 
Mr.  Alex,  Thain  for  appellant.    Messrs,  Jas. 

TilUnghast,  A.  T.  Britton,  and  A.  B.  Browne 

for  appellees. 
May  18,  1896.    Denied. 


Joseph  Frankel's  Sons,  Appts,,  e.  United  [687] 

States.    [No.  985.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Messrs.  W,  Wiekham  Smith,  Chas.  Curie,  and 
David  Ives  Maekie  for  appellants.  The  Attor- 
ney General  and  .Ifr.  Assistant  Attorney  Gen- 
eral Wfiitney  for  appellee. 

May  18, 1896.    l^enied. 


I.  H.  Hathaway  &  Co.,    Apple. ^  %  8.   B.  f^WJ 

Marts  et  al.    [No   987.1 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit. 

No  counsel  for  appellants.  Messrs.  B.  S. 
Blodgett  and  E.  P.  Carter  for  appellees. 

May  18,  1896.    Denied. 


The  Ceres,  etc.,  et  al,,  Appts,,  e.  Gerhard  [706] 

Wessels  et  al,    [No.  992.].  and 
Sydsvenbka    Anofartygs    Aktiebolaobt, 

Appts* ,  e.  Gerhard  Wessels  «f  a/.    [No. 

998] 

Petitions  for  writs  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Mr.  J,  Parker  Eirlin  for  The  Ceres,  Mr. 
Harrington  Putnam  for  WesselAi 

May  18, 1896.    Denied. 


Akerigan  Waterworks  Company  of  II-  [676] 
LiNOis  et  al.,  Appts.,  e.  Farmers'  Loan 
A  Trdbt  Company.    [No.  994.],  and 

ThaddeusS.  Clarkson.  Keceiver,  etc.,  Appt,, 
e.  Farmers'  Loan   &  Trust   Company. 
[No.  996.1 
Petitions  for  writs  of  certiorari  to  thb  United 

States   Circuit   Court    of   Appeals   for   the 

Eighth  Circuit. 
Mr  John  L,  Wehster  for  appellants.      Mr. 

David  MeClure  for  appellee. 
I     May  18, 1896.    Denied. 


SuPRBUB  Court  ov  thb  Uhited  States. 


Oct.  TxBiff, 


rTAAi  Jakrs  iu  Shrbyb  et  aL,  F^ffk,  in  Err.,  9, 

|Tu«j     ^^j^TBB  8.  Crbbskan  it  oL     \^o.  996.1 

PetiiioD  for  a  writ  of  ceriiorari  to  the  United 

SUtet  Circuit  Court  of  Appeals  for  the  Eighth 

Circuit 

Meisn.  T.  M.  Pattenan  and  0,   0.  Parsont 
for  plaiotilft  in  error.   Heart.  Ohoi.  J.  Bughei, 
Jr.,  and    l^ion  8.  Dinet  for  defendant!  in 
error. 
May  18, 1896.    Denied. 


1^®*]  Hbnrt  0.  R0U8B,  ReceiTer,  Flff.  in  Err.,  e. 

John  E.  Hornbbt.    [No.  997.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  App«ilsfor  the  Eighth 
Circuit. 

Meun.  A.  B.  Browne,  Ja».  Hagerman,  and 
T,  N.  Sedgw'ek  for  plaintiff  in  error.  Mr. 
NeUan  Caie  for  defendant  in  error. 

May  18, 18^6.    Denied. 


[^^^IUnitbd   Statrb,  Plff.  in  Err.,  v,  Samuel 

ZucKKR  et  al.    [No.  488.1 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  Attorney  General  and  Mieitor  General 
for  plaintiff  in  error.  Mr.  Abram  J.  Bom  for 
defendants  in  error. 

May  18, 1896.  Dismissed  per  stipulation,  on 
motion  of  Mr.  Solicitor  General  Conrad  tot  the 
plaintiff  in  error. 

[688]  Crawford  Qolsbt,  aliae  Cherokee  Bill, 
Plff.  in  Err.,  e.  Unitkd  States.    [No.  728.1 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Tlte  At- 
torney General  and  Solieitor  General  for  de- 
fendant in  error. 

Map  18, 1896.  Dismissed,  the  cause  having 
absted.  on  motion  of  Mr.  BoUdtor  General 
Conrad  for  the  defendant  in  error. 

880 


Press  PuBUSHmo  Cohfaitt.  Ffg.  in  Err.,  9.  I^OC 
Alrzander  McDonald.    [No.  1012J 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Second 

Circuit. 
Meeere.  Cha$.  N.  Harrie  and  Jno.  M.  Bovoere 

for  plaintiff  in  error.      Meetre.  Joeeph  G.  Ikans 

and  Horace  E.  Deming  for  defendant  in  error. 
May  88, 1896.    Denied. 


Frahk  0.  Ross,  J.j»pC,e.  Edwin  EETX8€<al.  1^^ 

Too.  1021.] 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

No  counsel  for  appellant.  The  Attorney 
General  and  Solicitor  General  for  appellees. 

May  86, 1896.  Docketed  and  dismissed  w  i th 
costs,  on  motion  of  Mr.  BoUdtor  General  Con- 
rad for  the  appellees. 


John  Cook  etux.,  Apple,  e.  Edwih  Eells  (68 

et  al.     [No.  1033.1 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

No  counsel  for  appdlants.  The  Attorney 
General  and  Solieitor  General  for  sppellees. 

May  86,  1896.  Docketed  and  dicmissed 
with  costs,  on  motion  of  Mr.  BoUdtor  General 
Conrad  for  the  appellees. 


Groroe  H.  Barrer,  Pljf.  in  Err.,  e.  Hekrt  [671 

P.  Isaacs.    [No.  951] 

In  Error  to  the  Supreme  Court  of  the  Stats 
of  Washington. 

Mr.  John  H.  Mitchell  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

May  86, 1896.  Dismissed  with  oosU.  oa 
motion  of  Mr.  John  EL  MiteheU  for  the  plain, 
tiff  in  error. 
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THE   DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,  1896. 


[AntlM&tloAted  OOP  J  of  optnion  reoord  strictly  followed,  exoept  m  to  saoh  refttoooe  wordi  and 

flg:iires  u  are  Inolofled  in  braoken.] 


1]  BEAR  LAEB  A  RIVER  WATER 
WORKS  A  IRRIGATION  COMPANY, 
and  the  Jarvis-Cooklin  Mortgage  Trust 
Companj,  Appti., 

e. 

WILLIAM  GARLAND  and  Corey  Brotben 

&  Co. 

(See  8.  C.  Bep')rter*s  ed.  1-S6.) 

Jfew  ttaiute,  tD?ien  eontinvation  of  old  ons — «r- 
Unwion  of  time  to  er^oree  meehaniaf  lien — ro- 
peal  of  law  during  progreM  cfwork — mortgage 
on  after  acquired  property — ntperior  lien — 
lien  of  contractor — property  acquired  teith  the 
burden  of  a  lien — owner^prior  record  of 
mortgagC'-doetrine  of  relation— pretumpUone, 

v.  A  new  statute  should  be  ooastrued  as  a  oon- 
tiouatlon  of  the  old  one  with  the  modifications 
contained  in  the  new  one.  although  it  formally 
repeals  the  old  statute,  when  it  re-enscts  its  sub- 
stantial provisions  and  the  two  statutes  are  al- 
most identical. 

S.  An  extension  of  the  time  to  enforce  a  mechan- 
ics* lien,  made  by  a  new  lien  law  repealing  but 
substantially  re-enacting  the  former,  during  the 
progress  of  the  work  for  which  a  lien  is  claimed, 
does  not  aifect  any  right  or  remedy  of  the  lienor, 
within  the  meaning  of  a  proviso  that  the  repeal 
shall  not  aflTect  any  right  or  remedy  under  the 
former  law;  and  the  proviso  does  not  prevent  him 
from  claiming  the  benefit  of  the  enlargement  of 
time. 

8.  The  repeal  of  a  mechanics*  lien  law  during  the 
progress  of  the  work  for  which  a  lien  is  claimed 
does  not  cut  off  tlie  lienor*s  right  for  the  work 
already  done,  where  the  repealing  statute  re^en- 
actt  and  continues  the  lien  law,  with  some 
changes  in  matters  of  procedure  only,  whioh  do 
not  affect  the  llenor*s  right  or  remedy. 

4.  A  clause  in  a  mortgage  wbloh  subjects  subse- 
quently acquired  property  to  the  Ilea  ttiereof  is  a 
valid  clause. 

ft.    Under  a  mortgage  mortgaging  after-acquired 


property,  if  the  mortgagor  becomes  the  owner  of 
property  burdened  with  a  lien,  such  lien  is  su^ 
perior  to  that  of  tlie  prior  mortgage. 

6.  A  lien  of  a  contractor  for  the  construction  of  a 
canal  on  public  lands,  by  the  completion  of  which 
his  employer  acquires  a  right  of  way  under  U.  8. 
Rev.  Stat.  I  2389,  is  superior  to  that  of  a  prior 
mortgage  given  by  the  latter  which  included 
after-acquirod  property,  although  the  con- 
tractor's lien  arose  coincident  with  the  owner- 
ship of  the  canal  by  the  mortgagor. 

7.  A  mortgage  containing  the  after-acquired  prop, 
erty  clause  is  not  a  valid  encumbrance  upon  after- 
acquired  property  superior  to  that  of  a  con- 
tractor's lien,  when  the  mortgagor's  title  is 
created  by  the  contractor's  labor  and  is  acquired 
with  the  burden  of  the  lien,  which  attached 
simultaneously  with  the  vesting  of  title  in  the 
mortgagor. 

t.  The  fiction  of  the  doctrine  of  relation  will  not 
be  indulged  for  the  purpose  of  effecting  an  injus- 
tice by  subjecting  the  right  of  way  for  a  canal  on 
public  lands  to  the  prior  lien  of  a  mortgage  in- 
cluding after-acquired  property,  when  the  exist- 
ence of  the  mortgagor's  title  to  the  right  of  way 
was  made  possible  only  after  and  by  the  labor  of 
the  lienors. 

9.  The  fact  that  a  mortgage  including  after-ac- 
quired property  was  on  reoord  before  any  work 
was  done  by  a  contractor  who  claims  a  lien  on 
the  property  does  not  subordinate  his  lien  to  the 
mortgage,  if  the  mortgagor  acquired  his  title  bur- 
dened with  the  lien  upon  the  completion  of  the 
work. 

10.  Presumptions  unfavorable  to  a  judgment  will 
not  be  indulged  for  the  purpose  of  reversing  It, 
unless  they  are  natural  and  probable  and  such  as 
ought  to  be  drawn  from  the  facts  actually  found 
by  the  court  below. 

U.  A  person  for  whom  work  is  done  on  land  under 
a  contract  may  be  the  **owner"  within  the  Utah 
mechanics'  lien  law  of  1800,  although  without  any 
legal  or  equitable  title  until  the  work  was  doni*, 
if  he  became  the  owner  when  the  work  was  com- 
pleted by  virtue  of  its  perf ormanoa. 

[No.  48.] 

Argued  May  6, 1896,    Decided  October  19, 1896, 


Nora.— uifl  to  Ksn  c/  morioagt  on  aftor-oeqiitretf 
property,  see  note  to  Pennock  v.  Ooe,  U:  438. 

A»  to  prierttv  ZMfween  mortfoft  cmd  meehanlet^ 
lien,  see  note  to  Bsooks  v. BurHnifton ft  a.W.B.  Ck>. 
flic  10B7. 
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Am  to  when  a  Men  or  right  to  a  Hen  ie  oMfflffuiiMs, 
see  note  to  Davis  v.  Bilsland,  21: 969. 

A»  to  eonatUutionaUtyof  loios  or  of  repeal  or  nu)di' 
.^cation  of  eLaUlUt  see  note  to  Vletoher  t.  Peek,  8: 
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SUFRBICB  COUBT  OP  THB  UNITED  StATHL 


Oct. 


APPEAL  from  a  judgment  of  the  Supreme 
Court  of  tbe  Territory  of  Utah  affirming  a 
Judgment  of  the  District  Court  of  the  First 
ru(flcia1  District  of  the  Territory,  in  favor  of 
the  plaintiff  William  Garland  and  of  the  de- 
fenoant  Corey  Brothers  &  Company,  establish- 
log  their  liens  respectively,  ana  making  them 

SiTor  and  superior  to  tbe  lien  of  the  Jaryis- 
lonklin  Mortgage  Trust  Company  by  reason 
of  its  mortgage  and  decreeing  tbe  safe  of  tbe 
property  to  satisfy  such  liens,  in  an  action 
brought  by  William  Garland  plaintiff  airainst 
the  Bear  Lake  Company,  the  Mortgage  Trust 
Company,  Corey  Brothers  &  Company,  et  al,, 
for  the  purpose  of  enforcing  an  alleged  me- 
chanics' lien.    Affirmed, 

Statement  by  Mr.  Justice  Peckham : 
The  appellants  herein  have  appealed  from  a 
Judffment  of  the  supreme  court  of  the  territory 
of  Utah,  affirming  a  Judgment  of  the  district 
court  of  the  first  judicial  district  of  tbe  terri- 
3]  tory,  *in  favor  of  tbe  respondents,  William 
Garland  and  Corey  Brothers  &  Company. 

The  action  was  brought  \xj  the  plaintiff, 
William  Garland,  against  the  Bear  Lake  Com- 
pany, the  Jarvis-Cooklin  Mortgage  Trust  Com- 
pany, as  trustees;  Corey  Brothers  &  Company, 
and  others,  for  tbe  purpose  of  enforcing  an 
alleged  mechanics'  Hen  in  favor  of  the  plain- 
tiff, and  against  the  Bear  Lake  Company,  for 
work  done  by  tbe  plaintiff  for  that  company 
in  tbe  construction  of  its  canal  from  its  initial 
point— tbe  Bear  River  canon— for  a  distance 
of  12  miles  on  both  sides  of  the  river.  Tbe 
complaint  alleged  that  oil  the  16tb  of  August, 
1889,  the  plaintiff  and  tbe  Bear  Lake  Company 
entered  into  a  contract  for  tbe  construction  by 
plaintiff  of  tbe  portion  of  the  work  above 
mentioned,  and  under  that  contract  tbe  plain- 
tiff commenced  work  on  tbe  Slst  of  August, 
1889.  and  continued  it  to  and  including  De- 
cember 10,  1890.  Various  payments  on  ac- 
count of  tbe  work  were  made  the  plaintiff, 
and  after  crediting  the  same,  the  plaintiff 
alleged  there  was  still  due  him  from  the  Bear 
Lake  Company,  at  the  time  qf  filing  his  claim 
for  a  lien  (December  28,  1890).  the  sum'  of 
$80,250.50,  and  interest  thereon,  as  set  forth 
in  tbe  ^m plaint.  The  Jarvis-Conklin  Mor^ 
ffage  Trust  Company  and  Corey  Brothers  & 
Company  and  the  other  defendants  were  made 
parties  to  the  action  as  subsequent  mortgagees 
or  other  encumbrancers.  The  answer  of  the 
Mortgage  Trust  Company  set  up  tbe  fact  that 
it  was  the  mortgagee  in  a  mortgage  executed 
by  the  Bear  Lake  Company  to  it  as  trustee  on 
tbe  Ist  day  of  October,  1889,  to  secure  tbe 
payment  of  $2,000,000  of  the  bonds  of  tbe 
mortgagor  company,  and  that  such  mortgage 
ooFereoall  the  water  rights,  franchises,  Tines 
of  canal  and  other  property  upon  tbe  whole  or 
any  part  of  which  the  plaintiff  claimed  a  lien, 
and  that  tbe  mortgage  also  by  its  terms  cov- 
ered all  after-acquirea  property  of  every  kind. 
Tbe  mortgage  was  duty  recorded  in  Box  Elder 
County,  Uuh,  November  14,  1889;  in  Bear 
Lake  County,  Idaho,  December  24,  1889;  in 
Weber  County,  Utah.  February  6,  1890.  Tbe 
bonds  secured  by  the  mortgage  were  all  de- 
livered between  October  1, 1889,  and  February 
1,  1891,  and  in  large  part  paid  for,  and  the 
4]  balance  was  to  be  paid  for  *by  drafts  drawn 
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upon  the  Mortgage  Company  by  the  treatunr 
of  tbe  Bear  Lake  Company  as  fast  ■•  tlw 
money  was  needed  to  pay  for  the  construction 
of  the  works.  At  the  time  the  plaintiff  Gar- 
land entered  into  the  contract  already  men- 
tioned and  when  he  commenced  work  theva- 
under,  the  statutes  of  Utah  provided  % 
mechanics'  lien,  under  the  provisions  of  which 
a  contractor  within  sixty  days  after  the  com- 
pletion of  his  contract  was  to  file  for  record 
with  the  county  recorder  a  claim  stating  hli 
demand,  and  giving  a  description  of  the  prop- 
ertv  to  be  subjected  to  the  lien.  By  §  8814^ 
s.  1065,  no  lien  provided  for  by  the  chapter 
upon  liens  was  to  bind  any  of  the  property 
longer  than  ninety  days  after  the  claim  wtt 
filed,  "unless  proceedings  be  commenced  in  n 
proper  court  within  that  time  to  enforce  the 
same."  2  Utah,  Comp.*  Laws  1888,  p.  406, 
from  §  8806  to  and  including  §  8820.  llie 
answer  further  set  up  the  fact  that  while  tbe 
above  act  was  in  force,  and  on  the  12th  of 
March,  1890,  tbe  legislature  of  Utah  passed  an 
act  in  relation  to  mechanics'  liens,  and  g  88 
thereof  repealed  the  former  and  above-men- 
tioned lien  act,  but  added  tbe  following  pro; 
viso:  "Provided,  that  the  repeal  of  said  acta 
or  parts  of  acts  or  any  of  them  shall  not  affect 
any  right  or  remedy,  nor  abate  any  suit  or 
action  or  proceeding  existing,  instituted,  or 
pending  under  the  laws  hereby  repealed." 

Tbe  answer  then  set  forth  that  tbe  plaintiff 
did  not  commence  bis  action  to  enforce  hit 
lien  within  tbe  ninety  days  given  by  tbe  act  in 
force  when  the  work  was  commenced  under 
the  contract,  and  therefore  the  lien  no  longer 
existed  at  the  time  the  action  was  commenced 
to  enforce  it. 

The  answer  of  Corey  Brothers  &  Compnny 
was  in  the  nature  of  a  cross-complaint,  and  aet 
up  tbe  fact  that  they  entered  into  a  contract 
with  the  Bear  Lake  Company  on  tbe  Ist  of 
May,  1890,  to  construct  certain  portions  of  tbe 
canal  of  the  company,  and  that  between  such 
date  and  the  6th  of  December,  1890,  they  did 
tbe  work  provided  for  in  the  contract,  and  on 
the  7th  of  January,  1891,  they  filed  their  claim 
for  a  lien  for  the  balance  of  the  money  doe 
them  under  the  contract  (which  was  about  $11,- 
000),  and  *they  asked  for  a  decree  enforcing  U 
their  lien  as  a  prior  encumbrance  to  that  of  the 
mortgage  upon  the  property  of  the  Bear  Lake 
Company. 

The  Bear  Lake  Company  set  up  tbe  amine 
facts  as  a  defense  against  the  plaintiff's  cnnn 
of  action  that  were  alleged  by  tbe  Mortgafn 
Trust  Company,  and  it  answered  tbe  claim  of 
Corey  Brothers  &  Company  by  alleging  that 
tbe  mortgage  to  the  Mortgage  Trust  Compenjr 
bad  been  executed  and  duly  recorded,  and  wte 
in  existence  \oixfi  before  and  at  the  time  of  tlie 
execution  of  the  agreement  which  Corey  Broth- 
ers &  Company  made  with  the  Bear  Lake 
Company,  and  that  therefore  the  Hen  of 
Corey  Brothers  db  Company  was  subsequent 
and  subject  to  tbe  lien  of  the  mortgage  upon 
tbe  after-acquired  property  of  the  Bcnr  Lake 
Company. 

No  question  arises  with  reference  to  the 
other  defendants. 

Tbe  caas  came  on  for  trial  upon  the  iatnea 
thus  found,  and  tbe  court,  after  hearing  the 
evidence,  gave  Judgment  in  favor  of  pluntiff 
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Bear  Lakb  ds  B«  Watsbworks  &  I.  Co.  y.  Qaslamd. 


and  of  Corey  Brotbers  &  Compiuiy  esUblish- 1 
ioff  their  liens,  respectively,  upon  an  equality, 
and  making  them  prior  and  superior  to  the  lien 
of  the  Mortgage  Trust  Company  by  reason  of 
its  mortgage  and  decreeing  the  sale  of  the 
property  to  satisfy  such  liens. 

Me$ir$.  John  F.  Dilloiit  Harry  Euhbard* 
and  Henry  M,  BeardaU^,  for  appellants: 

Whatever  right  to  alien  and  remedy  Garland 
may  have  had.  at  least  as  against  the  Jarvis- 
Oonklin  Mortgage  Trust  Company,  existed  only 
under  Utah  Comp.  Laws  1888,  §^  8806-8820  in- 
doslTe.  Those  statutes  required  him  to  brine 
his  action  within  ninety  days  from  the  time  of 
filing  his  daim  for  a  hen.  He  did  not  brine 
his  action  until  long  after  the  ninety  days  had 
expired,  and  thus  permitted  his  right  and  rem- 
edy to  lapse,  and  neglected  to  obtain  a  lien. 

Qarland  made  bis  contract  August  19,  1889, 
and  began  work  under  his  contract  August  81. 

1889.  While  be  was  engaged  in  his  work,  to 
wit,  on  March  19, 1890.  the  legislature  of  Utah 
repealed  said  pS  8806-8820.  At  the  time  of 
this  repeal  Garland  had  undoubtedly  bad  a 
riffht  under  those  statutes,  upon  the  completion 
of  his  work,  to  file,  a  claim  for  a  lien,  and  to 
oomplete  his  lien  by  bringing  his  action  within 
theninety  days  therein  prescribed.  This  right 
the  legislature  of  Utah  could  not  take  away 
from  him.  To  do  so  would  be  contrary  to  the 
Constitution  of  the  United  States. 

Wabiuh  db  E.  Gmal  Oo,  t.  Beers,  67  U.  S.  2 
Black,  448  (17:  827). 
It  is  clear  that,  under  the  act  of  March  12, 

1890,  Garland  had  no  lien  which  could  in  any 
way  haTe  priority  over  the  lien  of  the  mort- 
gage to  the  Jarvis-Conklin  Mortgage  Trust 
Company.  The  mortgage  was  made  October 
1,  1889.  It  was  recorded  in  November,  and 
December,  1889,  and  February,  1890.  The 
mortgage,  therefore,  was  made  and  recorded, 
and  was  an  existing  lien  on  March  12,  1890. 
It  is  clear,  therefore,  that  the  act  of  March  12. 
1880,  could  not  displace  this  existing  lien  of 
the  mortgage  or  give  any  other  lien  priority 
over  it.  If,  therefore.  Garland  looks  to  the 
act  of  March  12,  1890,  for  his  lien,  he  must 
fall,  for  that  act  could  not  give  him  any  lien 
prior  to  the  lien  of  the  mortgage. 

The  act  of  March  12, 1890,  is  not  retroactive. 
Garland  could  have  no  lien  under  it  prior  to 
the  lien  of  the  mortgage  to  the  Jarvis-Conklin 
Mortgage  Trust  Company,  made  October  1, 
1889.  The  act  could  not  be  retroactiye  so  as 
to  take  away  the  prior  lien  of  the  mortgage. 

Ift^rrffy  y.  Oibion,  66  U.  8.  15  How.  421 
M:  756);  United  Stntes  v.  Heth,  7  U.  8.  8 
Cranch,  899  (2:  479);  McEwen  y.  Den,  65  U.  S. 
84  How.  242  (16:  672). 

It  follows,  therefore,  that  for  the  labor  and 
material  furnished  by  Garland  prior  to  March 
18,  1890.  he  can  have  no  lien  by  virtue  of  the 
ad  of  that  date,  and  that  the  mortgage  to 
the  Jarvis-Conklin  Mortgage  Trust  Company  is 
prior  to  any  lien  which  is  or  can  be  given  to 
Qarland  by  the  act  of  March  12, 1890,  wheiher 
it  be  for  work  done  prior  to  March  12,  1890. 
or  for  work  done  after  that  date.  In  other 
words,  if  the  right  of  Garland  to  a  lien  and  a 
remedy  therefor  depend  upon  the  act  of  March 
18,  1890,  be  can  have  no  hen  prior  to  the  mort- 
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The  principle  of  law  Is  well  settled  that  in 
case  a  statute  creates  a  right  or  liability  not 
known  to  the  common  law,  and  provides  a 
remedy  for  the  enforcement  of  such  right  or 
liability,  and  limits  the  time  within  which  the 
remedy  must  be  pursued,  the  remedy  forms  a 
part  of  the  right  or  liability,  and  must  be  pur- 
sued within  the  time  prescribed  or  the  right 
and  remedy  are  both  lost. 

Boyd  V.  Clark,  8  Fed.  Rep.  849;  Finnell  y. 
Southern  Kanaas  R,  Co.  88  Fed.  Rep.  427; 
Haleey  v.  McLean,  12  Allen,  489,  448.  90  Am. 
Dec.  157;  The  Harriaburg  y.  Riekards  {**rhe 
Harrisburg'\  119  U.  S.  199.  214  (80:  3-)8,  8021, 

The  above  decisions  all  show  that  in  a  case 
like  the  present  the  remedy  is  coupled  with 
and  forms  a  part  of  the  right,  and  if  the  rem- 
edy is  not  pursued  within  the  time  limited  by 
the  statute  creating  the  right,  both  the  remedy 
and  the  right  are  lost 

It  is  also  well-settled  law  that  in  case  a  re- 
pealing statute  provides  that  the  right  and 
the  remedy  under  the  statute  repealed  shall 
not  be  affected,  the  repeal  leaves  both  the 
right  and  the  remedy  unaffected,  and  any  per- 
son, in  order  to  avail  himself  of  the  right, 
must  pursue  the  remedy  prescribed  and  within 
the  time  prescribed  by  the  repealed  statute. 

Wilkerecm  y.  Hudaon,  71  Miss.  180;  Cochran 
y.  Taplor,  18  Ohio  St.  882;  OUleland  y.  Schuy- 
ler, 9  Ean.  669. 

Cordy  Brothers  &  Company  have  no  Hen 
prior  to  the  mortgage  for  the  reason  that  their 
contract  was  not  made  until  May  1,  1890,  and 
they  did  not  begin  work  until  after  that  time; 
whereas  the  mortage  to  the  Jaryis-Conklin 
Mortgage  Trust  Company  was  made  October 
1.  1889.  and  recorded  in  November,  and  De- 
cember, 1889,  and  February,  1890. 

The  supreme  court  of  Utah  was  mistaken 
both  as  to  the  facts  and  as  to  the  application  of 
law. 

The  mortgage  was  in  the  usual  form  and 
was  sufficient  to  convey  property  of  every  kind 
and  description  then  owned  or  thereafter  ac- 
quired by  the  Bear  Lake  Company. 

The  attorney  for  the  Jarvis-Conklin  Mort- 
gflee  Trust  Company  excepted  to  finding  29  as 
follows: 

The  court  erred  as  to  finding  of  fact  29,  for 
the  reason  that  there  is  no  evidence  in  this  case 
upon  which  to  base  the  said  facts  there  stated, 
nor  any  one  of  them.  The  evidence  does  not 
support  such  finding,  and  there  is  no  pleading 
upon  which  to  base  the  came. 

It  is  well  settled  that  a  mortgage  can  be 
made  of  after-acquired  property,  and  that  the 
mortgage  thus  made  and  recorded  has  priority 
over  any  lien  which  is  subsequent  in  point  of 
time. 

Oalventon,  H.  d  H.  R,  Co,  y.  Ccwdrey,  78  U. 
S.  11  Wall.  469  (20:199);  Tailby  v.  Ogieial 
Receiver,  L.  R.  18  App.  Cas.  628;  Holroyd  v. 
MarahaU,  10  H.  L.  Cas.  191;  Pennock  v.  Coe, 
64  U.  8.  28  How.  117  (16:486);  McCaffrey  y. 
Woodin.  65  N.  y.  459.  22  Am.  Rep.  644;  Phil- 
lipa  V.  Phillipa,  4  De  G.  F.  &  J.  218. 

The  theory  of  the  Utah  court  that,  although 
the  mortgage  coyered  after-acquired  property, 
vet  the  parts  of  the  property  on  which  Corey 
Brothers  &  Company  did  Uieir  work  did  not 
come  into  existence  until  such  labor  was  per- 
formed, and  that  therefore  they  were  entitled 
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to  a  lien  prior  to  the  mortgage,  is  not  tenable, 
for  the  reason  that  the  equity  of  tbe  mortgagee 
is  at  least  equal  to  that  of  Corey  Brothers  & 
Company,  and  their  mortgage  was  long  prior 
in  time. 

The  mortgage  was  made  in  October,  1889, 
and  recorded  in  November,  and  December, 
1889,  and  February,  1890,  and  bonds  issued 
and  large  sums  of  money  advanced  under  tbe 
mortgage,  including  sums  which  went  to  pay 
Garland  for  his  work,  at  least  amounting,  be- 
fore May  1,  1890,  to  $386,818.9S,  all  which  was 
long  prior  to  May  1,  1890,  when  Corey 
Brothers  &  Company  began  to  perform  their 
labor.  This  prior  making  of  the  mortgage 
and  actual  advancing  of  tbe  moneys  created 
an  equity,  which  was,  to  say  the  least,  equal 
to  that  of  Corey  Brothers  &  Company.  We 
say  it  was  far  superior  to  theirs.  But,  assum 
ing  this  equity  to  be  only  equal,  still  the  mort- 
gage was  prior  in  time,  and  its  equity  should 
therefore  prevail. 

The  Bear  Lake  Company  had  title  to  water 
rights  and  rights  of  wa^  by  appropriation  lone 
before  the  contract  with  Corey  Brothers  & 
Company. 

The  court,  however,  is  clearly  in  error  in 
supposing  that  as  to  government  land  the  Bear 
Lake  Company  did  not  have  property  rights 
in  their  canal  before  the  work  was  performed 
thereon  by  Corey  Brothers  &  Company.  Long 
before  Corey  Brothers  &  Company  made  their 
contract  or  did  any  work  the  company  had 
begun  the  construction  of  its  canal.  Garland, 
who  performed  the  largest  part  of  the  labor  in 
constructing  the  canal,  began  his  work  as  long 
prior  thereto  as  August  81,  1839.  The  route 
of  the  canal  had  been  selected  and  work  had 
been  done  thereon  by  Garland  long  prior  to 
May  1',  1890.  The  Bear  Lake  Company  were 
clearly  the  owners,  before  May  1,  1^90.  of  all 
parts  of  the  canal  on  which  work  had  thus 
been  done  prior  to  that  date,  and  on  those  parts 
clearly  Corey  Brothers  &  Company  were,  even 
on  the  theories  advanced  by  the  supreme  court 
of  Utah,  entitled  to  no  lien. 

Act  of  July  26,  1866.  The  title  to  this  act, 
vhich  was  **An  Act  Granting  the  Right  of 
Wav  to  Ditch  and  C*anal  Owners  over  the  Pub- 
lic Lands,  and  for  Other  Purposes,"  shows  its 
purpose. 

Therefore,  even  if  all  4be  lands  over  and 
through  which  the  Bear  Lake  Company  con- 
structed its  canal  had  been  public  lands,  yet 
the  occupation  of  them  by  that  company  and  the 
beginning  of  the  work  of  constructing  their 
canal  gave  them  the  right  of  way  by  appropri- 
ation. This  right  existed  from  the  time  the 
Bear  Lake  Company  beiran  the  work  of  con- 
structinc:  its  canal,  and  related  back  to  tbe 
commencement  of  tbe  work  in  August,  1889; 
and  such  property  right  was  good  against  any 
person  who  acquired  any  interest  in  the  land 
after  the  commencemeut  of  the  work. 

Such  right  of  approi  riniion  by  priority  of 
possession  is  "recognized  and  acknowledged 
DV  all  the  local  customs,  laws,  and  decisions 
o)  the  courts  of  Utah,*'  as  well  as  of  the  ntlier 
states  on  the  Pacific  slope  for  which  ^^  2389. 
8H40,  of  the  United  States  Revised  Statutes 
were  enacted. 

SuUican  v.  yorthem  Spy  Min,  Co,  11  Utah, 
488,  80  L.  R.  A.  186. 
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It  is  clear,  therefore,  that,  ''under  the  laws 
and  customs  and  decisions  of  the  courts  of 
Ut^h."  the  Bear  Lake  Company  acquired  a 
property  right  in  its  water  rights  and  right  of 
way  long  prior  to  May  1,  1890. 

The  following  authorities  show  that  in  the 
case  of  an  appropriation  of  water  or  water 
rights,  or  rights  of  way  therefor,  the  ditch  or 
canal  or  other  work  need  not  be  fully  com- 
pleted in  onler  to  secure  the  priority  given  and 
recognized  by  U.  S.  Rev.  Stat.  §  23:^9,  above 
quoted,  and  by  the  laws  and.  customs  of  the 
Pacific  states.  It  is  suflScient  if  the  work  has 
been  begun  and  is  being  prosecuted  with  due 
dilieence. 

Kelly  V.  Natoma  Water  Go.  6  Cal.  108;  Dyke 
V.  (7rtWMJ<?/^(Ariiz.)18Pac.  276;  Irwin  v.  Strait, 
18  Nev.  436. 

If  tbe  Bear  Lake  Company  was  not  the 
owner,  then  Corey  Brothers  &  Company  had 
no  right  to  the  lien  under  tbe  provisions  of  the 
act  of  March  12.  1890. 

If  the  Bear  Lake  Company  was  not  the 
"owner"  of  the  land  or  right  of  way,  then 
Corey  Brothers  &  Company  had  no  contract 
with'an  * 'owner"  within  the  meaning  of  this 
act  of  March  12, 1890,  and  therefore  they  have 
no  lien. 

NfUon  V.  Clerf,  4  Wash.  405;  Triteh  v.  Nor- 
ton,  10  Colo.  837. 

Corey  Brothers  &  Company  entered  upon 
the  land  and  did  their  work  under  and  in  priv- 
ity with  the  Bear  Lake  Company  which  had 
long  prior  thereto  made  and  recorded  its 
mortirage  to  the  Jarvis  Conklin  Mortgage 
Trust  Company.  Corey  Brothers  &  Company 
therefore  entered  with  lull  notice  of  the  mort^- 
gage,  and,  being  in  privity  with  the  Bear  Lake 
Company,  are  bound  by  tbe  estoppel  created 
by  the  mortgage. 

Phillips.  Mechanics'  Liens,  g  282;  Cofxt  t. 
Qiiinebauq  Bank,  23  Conn.  855;  Hoover  ▼. 
Wheeler,  23  Miss.  314;  Pride  v.  ViU9,  3  Sneed, 
125;  Briditell  v.  Clark,  39  Mo.  170;  Qaltenton, 
n.  ik  H,  R  Co.  V.  Cowdrev,  78  U.  8.  11  Wall. 
459  (20:199);  Seymour  v.  Slide  d  S.  Gold  Mines, 
153  U.  8  523  (88:807);  Jackwn  v.  Deniion,  4 
Wend.  558. 

One  who  holds  the  possession  of  real  estate 
as  manager  for  or  under  another  cannot  dis- 
pute tliat  other's  title. 

Doe,  Johnson,  ▼.  Baytup,  3  Ad.  &  El.  188; 
Phelan  v.  Kelly,  25  Wend.  389,  :^.93. 

In  Seymour  v.  Slide  db  8,  Gold  Mines,  eupra, 
this  court  says:  ••Neither  is  it  necessary  to  In- 
quire into  the  right  of  the  plaintiff  as  a  foreign 
corporation  to  take  and  hold  title  to  real  estate 
in  Colorado,  a  ouestioo  which,  in  some  of  its 
aspects,  was  before  this  court  in  the  case  of 
Fritts  V.  Palmer,  132  U.  8.  28-2  (33:  317),  for  if, 
by  so  doing,  any  laws  of  the  state  are  violated, 
the  state  is  the  one  to  challenge  the  act  (Devlin, 
Deeds,  §  127,  and  cases  cit^  in  note),  and  it 
does  not  lie  in  tbe  mouth  of  the  agent  of  the 
corporation  to  raise  the  question." 

Even  on  tbe  theorv  advanced  by  the  supreme 
court  of  Utah,  that  if  the  lands  over  which  tbe 
Bear  Lake  Company  constructed  its  canal 
were  public  lands,  and  if,  further,  tbe  Bear 
Lake  Company  did  not  acquire  title  to  such 
public  lands  until  after  Corey  Brothers  &  Com- 
pany began  their  work,  still  ihe  decision  of  the 
court  was  erroneous  for  the  reason  thit  tin^ 
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theory  would  apply  only  in  the  oase  of  lands 
over  which  the  canal  wm  constructed  which 
were  public  lands,  and  on  which  Corey 
Brothers '&  Company  did  their  work,  and  the 
route  of  the  canal  was,  according  to  the  find- 
ing of  the  court,  only  in  part  over  public  lands. 
The  judgment  of  the  court,  therefore,  even  on 
its  own  theory,  should  at  the  most,  have  been 
limited  to  giving  a  lien  to  Corey  Brothers  and 
Company  as  respects  the  public  lands  over 
which  the  canal  was  constructed  by  them,  but 
the  lien  could  not  attach  to  even  this  part  for 
the  reason  that  the  statutes  of  Utah  (act  of 
March  12,  lb90)  make  no  provision  for  a  lien 
upon  a  part  of  a  canal  or  other  work. 

Me$irt,  Sanford  B.  Ladd  and  John  0. 
Oage,  for  William  Garland,  appellee: 

The  findings  of  fact  by  the  court  below  are 
conclusive  in  this  court. 

titnnsftllow  V.  Cain,  90  U.  8.  610  (25: 421); 
Hecht  T.  Bougliton,  105  U.  8.  235  (26:  1018); 
Idaho  d  0.  Landlmprov,  Co,  v.  Bradbury,  182 
U.  8.  600  (38:  483);  Nalin  y.  WelU,  F.  A  Go. 
104  (J.  8.  428(26:  802);  BilerB  v.  Boatman,  HI 
U.  8.  856  (^:  454);  Gray  v.  Horn,  108  U.  8. 12 
(27:634);  (yUeiUyv.  Cam'pbeU,  116  U.  8.  418 
(29:  669);  San  Pedro  d  C.  D.  A.  Co.  v.  Vvited 
States,  146  U.  8.  120  (36: 911);  Mammoth  Min. 
Co.  V.  Salt  Ixike  Foundry  d  M.  Co,  151  U.  8. 
447(88:829). 

The  Hen  was  properly  claimed  and  proceed- 
ings instituted  to  enforce  the  same,  under  the 
Uw  of  March  12,  1890. 

Phillips,  Mechanics'  Liens.  2d  ed.  ^  9;  2 
Jones.  Liens,  §  1558;  Hanesy.  Wadev,  78  Mich. 
178.  2  L.  R.  A.  498;  Be  Hope  Min.  Co.  1  Sawy. 
710. 

There  is  a  distinction  between  the  obligation 
of  A  contract  and  the  remedy  to  enforce  it. 

Ogden  v.  Saunders,  25  U.  8.  12  Wheat.  214 
(6:  606);  Kingley  v.  Cousins,  47  Me.  91;  Tarney 
V.  Saunders,  5  111.  527. 

The  proceeding  to  redeem  must  be  governed 
by  the  provisions  of  the  law  in  force  at  the 
Ume  the  right  to  redeem  accrued. 

People  V.  Livings  on,  6  Wend.  526;  Hammond 
>•  Shephard,  50  Hun.  818;  CoUins  v.  Warren, 
«S  Tex.  811;  Kelson  v.  Sykes.  44  Minn.  68; 
^^ardweU  v.  Mann,  46  Minn.  285;  Tell  v.  W^^- 
9-11  f,  45  Minn.  10;  BiU  v.  Lovell,  47  Minn.  293: 
^ystrom  v.  London  d  N.  W.  A.  Mortg.  Co.  47 
-Aiion.  31;  Orman  t.  Crystal  River  R  Co,  5 
VJoIo.  App.  493. 

If  the  true  construction  of  the  statute  be 
doubtful,  proceedings  under  the  law  of  March 
X2,  1890,  should  be  upheld. 

SehefteU  v.  Tabert.  46  Wis.  439. 
The  new  law,  being  in  substitution  for  the  old 
^M)e,  should  be  held  to  apply  to  all  contracts 
bought  to  be  enforced  after  its  passage,  unless 
%i%  language  renders  such  construction  impos- 
^ble. 

Bronson  v.  Kimie,  42  U.  8. 1  How.  811  (11: 

143);  Tennessee  v.  Sneed,  96  U.  8.  69  (24:  610); 

Templeton  v.  Borne,  82  HI.  491;  Barton  v. 

^Uinmite,   87  III.  App.  141;  Paine  v.  Wood- 

ntoTtfi,  15  Wis.  298;  Hopkins  v.  Jamieson  Dixon 

HUl  Co.n  Wash.  808;  Hauser  v.  Hoffman,  32 

Mo.  834;  Foreht  v.  Sfuyrt,  45  Mo.  877;  PhiUips 

V.  Mason,  7  Heisk.   61;  Ixiwrenee  R,   Co.  v. 

Mahoning  County  Comrs.  85  Ohio  St.  1 ;  Oood- 

bub   V.    Homung,    127    Ind.    181;  Nixon    v. 

Oydon  Lodge  No,  6,  K.  tfP,  56  Kan.  298;  Main 
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Streft  Hotel  Co.  t.  Borton  Hardware  Oo.  66 
Kan.  448;  Orori>eek  y.  Barget,  1  Kan.  App.  61; 
Phillips,  Mechanics'  Liens,  ^  24. 

A  lien  under  the  law  of  March  12,  1890, 
might  be  enforced  for  work  done  after  that 
date,  although  under  a  contract  made  before 
the  passsage  of  the  law. 

Hanptman  v.  Catlin,  20  N.  Y.  247. 

The  Bear  Lake  &  River  Waterworks  &  Irri- 
gation Company  was  the  owner  of  the  property 
within  the  meaning  of  the  statute. 

Rollin  V.  Cross,  45  N.  Y.  766;  Meyer  Bros, 
Druq  Co.  v.  Brown,  46  Kan.  543;  Jarvis- 
Conklin  Mortg,  Trust  Co.  v.  Sutton,  46  Kan. 
166;  Chicago  Lumber  Co,  v.  Osborn,  40  Kan! 
168;  Chicago  Lumber  Co,  v.  Fretz,  51  Kan.  134; 
StockweU  V.  Carpenter,  27  Iowa.  119;  Turney  v. 
Saunders,  6  111.  526;  Hooker  v.  McGlone,  42 
Conn.  95;  Ooldheim  v.  Clark,  68  Md.  498;  Bell 
V.  Cooper,  26  Miss.  650. 

The  question  of  ownership  is  not  one  upon 
which  either  of  the  appellants  ought  to  be 
heard,  because  if  the  title  be  in  one  not  a  party 
to  this  proceeding,  it  is  not  for  the  appellants 
now  or  at  any  time  to  assert  his  rights  for  him. 

Garland's  lien  is  to  be  preferred  to  the  claim 
under  the  mortgage. 

Phillips,  Mechanics'  Liens,  g  187:  Lane  y. 
Snow,  66  Iowa,  544;  Falconer  y.  Praeier,  7 
Smedes  &  M.  285;  Williams  v.  Lane,  87 
Wis.  152;  Wilier  v,  Bergenthal,  50  Wis.  474; 
Davis  V.  Bilslnnd,  85  U.  8.  18  Wall.  659 
(21:  969);  New  Orleans  d  0.  R.  Co,  v.  Mellen 
(**  United  States  v.  New  Orleans  R.  Co.")  79  U. 
8.  12  Wall.  362  (20:  434);  Bot»ford  v.  New 
Haven,  M,  d  W.  R.  Co.  41  Conn.  454;  William' 
son  V.  New  Jersey  Southern  R.  Co.  28  N.  J.  £q. 
277,  29  N.  J.  Eg.  311. 

Mr.  Arthur  Brown  for  Corey  Brothers  & 
Company,  appellees. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  the  court: 

The  contest  in  this  case  lies  between  the 
plaintiff  and  the  firm  of  Corey  Brothers  ^ 
Company  on  the  one  hand  and  the  Mortgage 
Trust  Company  on  the  other.  The  former 
demand  priority  of  lien  for  their  respective 
claims  over  that  of  the  mortgage  held  by  the 
Mortgage  Trust  Company  upon  the  property 
of  the  Sear  Lake  Company. 

It  will  be  convenient  to  separately  examine 
these  claims. 

First.  As  to  the  plaintiff's  alleged  lien.  At 
the  time  when  the  plaintiff  entered  into  hit 
contract  and  commenced  work  under  it  the 
lien  law  of  1888  was  in  force,  one  of  the  sec- 
tions of  which  (3810,  i.  1061)  provided  that 
the  lien  mentioned  in  the  act  was  to  be  pre- 
ferred to  any  other  which  might  attach  subse- 
quently to  the  time  when  the  building,  im- 
provement, or  structure  was  commen6ed,  work 
dpne  or  materials  were  commenced  to  be  fur- 
nished. As  the  work  of  the  plaintiff  under 
his  contract  was  commenced  on  the  81st  of 
August,  1889,  and  continued  up  to  December, 
1890,  while  the  mortgage  to  the  Mortgage 
Trust  Company  was  not  executed  until  October, 
1889,  it  is  conceded  by  the  counsel  for  the 
latter  company  that  if  the  plaintiff  had  complied 
in  all  respects  with  *the  provisions  of  the[ll 
act  of  18§8,  and  had  commenced  liis  action  to 
enforce  his  lien  within  ninety  days  from  the 
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time  when  be  filed  hfs  claim  for  a  lien  (Decem- 
ber 28, 1800).  his  action  could  have  been  main- 
taioed  and  his  lien  would  have  had  priority. 
Inasmuch,  however,  as  he  failed  to  commence 
his  action  witbio  the  time  mentioned,  it  is  in- 
sisted that  the  lien  had  then  expired  by  the 
express  provisions  of  the  act  of  1888.  g  3814. 
The  plaintiff  makes  answer  to  this  objection  by 
citing  §  21  of  the  act  of  the  12th  of  March, 
1890,  which  reads  as  follows: 

'*Sec.  21.  No  lien  claimed  by  virtue  of  this 
act  shall  bold  tbe  property  longer  than  one  year 
after  filing  the  statement  firstly  described  in 
^  10,  unless  an  action  be  commenced  within 
that  time  to  enforce  the  same." 

This  action  was  commenced  within  one  year 
after  filing  the  statement  of  the  plaintiff's  claim, 
and  he  therefore  insists  that  it  was  commenced 
in  time,  and  that  his  lien  should  have  priority. 
In  that  contention  he  is  met  by  the  claim  of  the 
Mortgage  Company  that  the  section  referred  to 
does  not  affect  tbe  plaintiff's  case,  as  the  con- 
tract between  him  and  the  Bear  Lake  Company 
was  entered  into  and  a  large  amount  of  the 
work  was  done  under  it  prior  to  March.  1890. 
and  while  tbe  act  of  1888  was  in  force,  and  that 
by  the  express  terms  of  the  proviso  in  §  82  of 
the  act  of  1890  tbe  repeal  of  the  act  of  1888  did 
not  affect  any  right  or  remedy,  nor  abate  anv 
suit  or  proceeding  existing,  instituted,  or  pend- 
ing^ under  tbe  laws  thereby  repealed. 

The  terms  of  tbe  act  of  18n90  are  thus  cited 
as  a  limitation  of  the  plaintiff  to  the  provisions 
of  the  act  of  188a  If  plaintiff  be  thus  con- 
fined  he  cannot  maintain  this  action,  aa  he  did 
not  commence  it  until  some  time  after  the  ex- 
piration of  tbe  ninety  days  from  the  date  of 
filing  his  claim. 

Upon  comparing  the  two  acts  of  1888  and 
1890  together,  it  is  seen  that  they  both  legislate 
upon  tbe  same  subject,  and  in  manv  cases  tbe 
provisions  of  the  two  statutes  are  similar  and 
almost  identical.  Although  there  is  a  formal 
repeal  of  tbe  old  by  tbe  new  statute,  still  there 
never  has  been  a  moment  of  time  since  Uie  pas- 
sage of  tbe  act  of  1888  when  these  similar  provi- 
12]  sions  *have  not  been  in  force.  Notwith- 
standing, therefore,  this  formal  repeal,  it  is,  as 
we  think,  entirely  correct  to  say  that  the  new 
act  should  be  construed  aa  a  continuation  of 
tbe  old  with  the  modification  contained  in  the 
new  act.  This  is  the  same  principle  that  is 
recognized  and  asserted  in  Pacific  Mail  S.  8,  Co. 
v.  foliffe,  69  U.  8.  2  Wall.  459  [7:  808].  In 
that  case  there  was  a  repeal  in  terms  of  the 
former  statute,  and  yet  it  was  held  that  it  was 
not  the  intention  of  the  legislature  to  thereby 
impair  the  right  to  fees  which  had  arisen  under 
tbe  act  which  was  repealed.  As  the  provisions 
of  tbe  new  act  took  effect  simultaneously  with 
the  repeal  of  the  old  one.  the  court  held  that 
tbe  new  one  might  more  properlv  be  said  to  be 
substituted  in  the  place  of  the  old  one,  and  to 
continue  in  force,  with  modifications,  tbe  pro- 
visions of  the  old  act,  instead  of  abrogating  or 
annulling  them  and  re-enacting  Uie  same  aa  a 
new  and  original  act 

It  is  true  that  the  law  in  the  Jolijf^e  Cam  did 
not  contain  any  saving  of  or  provision  for  the 
rights  and  remedies  of  the  pilot,  but  the  foun- 
dation of  the  reaK>ning  by  which  the  court  con- 
cluded that  the  new  should  be  treated  as  a  con- 
finuaiion  of  the  old  Hatute  with  modifications 


did  not  rest  alone  upon  this  omission.  It 
chiefly  based  upon  tbe  facts  above  stated:  tte 
similaritvof  the  subject-matter  of  the  twostal- 
utes.  and  that  tbe  effect  was  a  continuation  of 
the  old  statute  aa  modified  by  the  new,  not- 
withstanding the  use  of  language  which  form* 
ally  repealed  the  old  statute. 

The  omission  to  provide  for  the  rights  of  the 
pilot  does  not.  therefore,  detract  from  the  au- 
thority of  the  case  for  the  purpose  for  whld^ 
it  is  here  cited. 

The  two  acts  in  question  here  are  of  a  similar 
nature,  relating  to  the  same  general  subi^st- 
matter.  and  making  provisions  for  the  creation 
and  enforcement  of  mechanics'  liens.  The  new 
act  of  1800,  although  in  terms  repealing  the 
earlier  act.  is  yet  in  truth,  and  for  the  reasons 
already  etven.  a  continuation  of  that  act  with 
the  modifications  as  provided  in  the  new  one. 
One  of  those  modifications  is  the  extension  ot 
tbe  time  in  which  to  commence  the  action  to 
forec1o$ie  the  lien  after  the  filing  of  the  state- 
ment which  claims  it.  Where  at  the  time  of  the 
*passa(re  of  the  new  act  the  proposed  ]ienor[18- 
has  only  entered  upon  the  execution  of  his  con- 
tract and  has  not  yet  completed  the  work  under 
it,  we  think  that  at  least  as  to  him  the  proTt- 
sion  enlarging  the  time  in  which  to  commence 
the  action  to  foreclose  tbe  lien  is  applicable; 
and  there  is  no  retroactive  effect  thereby  gl  tod 
to  that  provision  of  the  new  act. 

It  may  be  asked  what  effect  is  given  under 
this  construction  to  the  language  of  the  provlie 
contained  in  §  82  of  the  act  of  1890,  already 
quoted.  The  answer  is  that  the  mere  enlarge- 
ment of  the  time  In  which  to  commence  Uie 
action,  at  least  in  a  case  where  the  time  had 
not  yet  arrived  in  which  to  file  anv  statement 
of  the  plaintiflTs  claim  for  a  lien,  aoes  not  af- 
fect any  right  or  remedy  provided  for  in  the 
old  act.  The  right,  as  that  term  is  used  in  the 
statute,  consisted  of  the  right  of  sale  of  the 
property  in  order.  If  necessary,  to  obtain  My- 
ment  of  the  money  due  tbe  contractor.  The 
remedy  consisted  of  the  taking  of  certain  pro* 
ceedings  bv  which  this  sale  was  to  be  accom- 
plished. Prior  to  the  arrival  of  tbe  time  whea 
on^  of  these  steps  was  to  be  taken  an  alteration 
of  the  statute  by  which  the  time  to  take  that 
step  might  be  enlarged  was  not  an  alteration 
of  the  right  or  of  the  remedy,  as  those  terme 
are  used  in  the  statute,  nor  did  it  in  any  way 
affect  either;  it  was  simply  an  alteration  of  the 
mere  procedure  in  the  course  of  an  employ- 
ment of  a  remedy,  tbe  remedy  itself  remaining 
imtouched  or  unaffected  by  such  alteration. 
In  this  case  such  an  enlargement  of  time  to 
commence  an  action  was  given  before  the  time 
had  arrived  in  which  the  action  could  have 
been  commenced  und^r  the  old  statute.  The 
new  statute  was  prospective  In  Its  operatioD, 
even  as  applied  to  this  case.  Of  course.  If  the 
new  act  had  curtailed  the  time  In  which  te 
bring  the  action,  after  tbe  time  bad  commenced 
to  run  under  the  old  statute,  totallv  different 
considerations  would  spring  up,  and  what  was 
a  mere  alteration  of  procedure,  having  really 
nothing  to  do  with  a  remedy  in  the  one  caae^ 
mleht.  in  the  other,  most  seriously  affect  It, 
and  hence  come  within  the  proviso  m  question. 
Under  the  facts  of  this  ea^  the  rieht  or  rei^ 
edy  of  the  plaintiff  was  not  touched,  or,  in  the 
language  of  the  proviso,  was  not  "affected"  fay 
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14]the  enlargement  of  the  time  in  *whicb  to 
commence  the  action,  and  therefore  the  proviso 
did  not  take  the  plaintiff's  case  out  of  the  appli- 
cation of  the  section  in  the  new  act  providing 
such  erlirged  time. 

Under  the  construction  given  by  us  to  the 
act  of  1890.  as  a  continuation  of  that  of  1888, 
with  modifications,  the  question  as  to  which 
act  the  lien  is  claimed  under  is  not  specially 
material.  In  effect,  it  is  one  act,  and  those 
labors,  etc.,  which  were  performed  before  the 
passage  of  the  act  of  1890  are  added  to  those 
performed  thereafter.  The  lien  is  really  claimed 
by  virtue  of  the  fact  that  at  the  time  when  the 
contract  was  entered  into  the  statute  of  Utah 
provided  such  a  right  or  remedy,and  although 
the  action  to  forectose  the  lien  was  commenced 
nnder  the  provisions  of  the  act  of  1890,  yet  the 
right  itself  commenced  under  the  old  act.  That 
light  is  not  affected  by  any  provision  of  the 
new  act,  and  although  it  is  claimed  that  the 
right  and  the  remedy  must  go  toeether  under 
the  old  act,  as  they  are  preserved  by  the  same 
language,  yet,  for  the  reasons  already  ^iven,  the 
time  in  which  to  commence  the  action  is  no 
pert  of  the  remedy  as  that  word  is. used  in  the 
proviso,  and  an  extension  of  that  time  may  be 
provided  for  in  the  new  act  without  in  any  way 
affecting  the  right  or  remedy  of  the  lienor  where 
the  facts  are  the  same  as  in  this  case. 

It  may  be  assumed  that  where  a  statute  cre- 
ates a  right  not  known  to  the  common  law,  and 
provides  a  remedy  for  the  enforcement  of  such 
right,  and  limits  the  time  within  which  the 
remedy  must  be  pursued,  the  remedy  in  such 
case  forms  a  part  of  the  right,  and  must  be 
pursued  within  the  time  prescribed,  or  else  the 
right  and  remedy  are  both  lost;  but  it  does  not 
therefore  follow  that  the  plaintiff's  right  to  a 
iien  and  to  maintain  this  action  must  be  based 
Solely  upon  the  act  of  1888. 

We  must  bear  in  mind  the  position  of  the 
plaintiff  when  the  act  of  1890  was  passed.    He 
bad  not  then  completed  his  contract  and  could 
Hot  therefore  file  any  statement  of  claim,  nor 
^^oald  be  commence  any  action.    The  particu- 
lar time  in  which  he  would  be  allowed  to  com- 
Oaence  his  action  (provided  a  sufficient  time  in 
^act  were  given)  was,   under    such   circum- 
stances, mere  matter  of  procedure  as  distin- 
^Sjguished  from  remedy.  The *remedy  would 
^ot  thereby  be  altered,  because  the  remedy  con- 
^sted  in  tiling  the  statement  and  in  commenc- 
%Dg:  the  action.    The  time  in  which  to  do  either 
'^ould  be  matter  of  procedure  only.    Hence, 
^hen  the  act  of  1890  was  passed,  which  en- 
larged the  time  in  which  to  commence  the  ac- 
tion alreadv  provided  for,  such  enlargement 
^id   not  afifect  any  right  or  remedy  of  the 
plaintiff.    It  did  not  affect  either,  because  the 
provision  applied  only  to  procedure  and  not  to 
Tight  or  remedy,  and  therefore  the  plaintiff 
eoutd  avail  himself  of  the  time  given  him  by 
the  act  of  1890  in  which  to  commence  his  ac- 
tion as  one  of  the  steps  in  procedure  by  which 
the  remedy  for  a  violation  of  the  contract  by 
the  enforcement  of    foreclosure  of  the  lien 
would  be  accomplished. 

We  conclude  that  the  lien  of  the  plaintiff 
was  valid  and  superior  to  the  mortgage  of  the 
Mortgage  Trust  Company. 

Second.  We  are  of  the  opinion  also  that  the 
daim  of  Corey  Brothers  &  Company  for  a  lien 
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superior  to  that  of  the  Mortgage  Trust  Com- 
pany was  properly  allowed.  That  companv 
claims  a  superiority  of  lien  because  of  tht» 
clause  In  its  mortgage  by  which  the  Bear  Lake 
Company  mortgaged  to  it,  in  addition  to  the 
property  then  owned  by  the  lake  company,  all 
its  after  acquired  property. 

A  clause  in  a  mortgage  which  subjects  sub- 
sequently acquired  property  to  the  lien  of  the 
mortgage  is  a  valid  clause.  Toledo.  D.  &  R. 
R,  (Jo.  V.  Hamilton,  134  U.  S.  296  [33:  905]; 
Central  Trust  Co,  v.  Kneeland,  138  U.  S.  414 
[34:  lOUU  Galveston,  H,  dt  11.  U.  Co.  v.  Cow- 
drey,  78  U.  S.  11  Wall.  459-481  [20:  199-206]. 

Such  a  mortgage,  as  against  the  mortgagor 
and  subsequent  encumbrancers,  attaches  itself 
to  the  after- acquired  property  as  fast  as  it 
comes  into  existence,  or  as  fast  as  the  canal  or 
railroad  is  built,  and  the  lien  of  the  mortgagee 
is  held  to  be  superior  to  that  of  the  constructor. 
The  lien  of  the  mortgage  extends  also  to  an 
equitable  as  well  as  to  a  legal  title  to  the  prop- 
erty subsequently  acquired.  Toledo,  D.  dk  B, 
R.  Co.  V.  Hamilton  and  Central  Trust  Co,  v. 
Kneeland,  supra. 

The  company  claims  that  under  the  princi- 
ples derided  in  these  c&^^es  the  lien  of  its  mort- 
gage is  superior  to  the  claim  of  Corey  Brothers 
&  Company. 

.  On  the  contrary,  the  latter  claim  to  bring 
I  their  case  within  *the  rule  recognized  in  [lo 
'  this  court,  that  even  under  the  after-acquired 
property  clause  in  a  mortgage,  if  property  be 
burdened  with  an  encumbrance  or  lien  at  the 
very  time  of  coming  into  the  possession  or  own- 
ership of  the  mortgagor,  such  encumbrance  re- 
mains prior  and  superior  to  the  lien  of  the 
mortgage,  although  it  was  actually  subsequent 
thereto  in  point  of  time.  Nev>  Orleans  dk  A.  R, 
Co.  V.  Mellen  (**  United  States  v.  New  Orleans 
Railroad**),  79  U.  8.  12  Wall.  362  [20:  434]; 
Fosdick  V.  Schall,  99  U.  S.  251  [25:  8421. 

Some  further  facts  are  material  to  this  in- 
quiry, and  have  been  found  by  the  court  below. 
The  work  done  by  Corey  Brothers  &  Com- 
pany is  set  forth  in  findings  nineteen  and 
twenty-three  as  made  by  the  trial  court.  It 
consisted  of  work  and  latior  and  the  furnishing 
of  materials  in  the  construction  of  the  canal 
from  May  1  to  December  5,  1890.  The  canal 
was  constructed  on  land  over  which  the  com- 
pany had  what  is  termed  in  the  finding  the 
right  of  way.  The  land  is  described  in  the 
nineteenth  finding,  and  the  manner  in  which 
the  right  of  way  was  acquired  is  set  forth  in 
finding  twenty-nine,  which  reads  as  follows: 

"The  right  of  way  upon  which  the  canal 
was  constructed,  which  ri^ht  of  way  is  de- 
scribed in  the  finding  nineteen,  consisted 
largely  of  public  Jand,  and  was  obtained  by 
the  defendant,  the  Bear  Lake  &  River  Water 
Works  &  Irrigation  Company,  under  and  by 
virtue  of  the  act  of  Congress  of  1866,  bein^ 
section  — ,  Revised  Statutes  of  the  United 
States.  A  large  portion  of  said  right  of  way 
was  obtained  under  contract  with  one  Kerr, 
by  which  Eerr  agreed,  upon  the  construction 
of  said  canal  through  his  land,  to  give  said 
right  of  way.  The  other  portions  of  said 
canals  were  purchased  by  the  Bear  Lake  Com- 
pany at  various  times  from  individual  proprie- 
tors after  May  1,  1890." 

The  section  of  the  Revised  Statutes  above 
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referr^  to  is  ^  2339,  and  it  is  taken  from  the 
9tb  sectioD  of  the  act  of  Confrress,  approved 
Jaly  26,  1866  (14  Stat,  at  L.  253),  which  reads 
as  follows: 

•*8ec.  9.  Whenever,  by  priority  of  posses- 
6ioD,  rights  to  the  use  of  water  for  miniDg, 
agricullural,  manufacturiDg,  or  other  purposes 
have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  tbe  local  cua- 
17]  toms,  laws,  and  the  ^decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same, 
and  the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  purposes  herein 
specified  is  acknowledged  and  confirmed:  Pro- 
tided,  however.  That  whenever  after  the  passage 
of  this  act  any  person  or  persons  shall,  in  tbe 
construction  of  any  ditch  or  canal,  injure  or 
damage  the  possession  of  any  settler  on  tbe 
public  domain,  tbe  party  committing  such  in- 

Jury  or  damage  shall  be  liable  to  tbe  party  in- 
ured for  such  injury  or  damage." 

Congress  subsequently  passed  another  act, 
approved  July  9,  1870,  entitled  **An  Act  to 
Amend  an  Act  Granting  tbe  Right  of  Way  to 
Ditch  and  Canal  Owners  over  the  Public 
Lands  and  for  Other  Purposes."  16  Stat,  at 
L.  218. 

Section  17  of  that  act  it  §  2340  of  tbe  Re- 
vised Statutes,  and  part  of  the  section  reads  as 
follows: 

'*Sec.  17.  None  of  the  rights  conferred  by  §§ 
5,  8,  and  9  of  the  act  of  which  this  act  is 
amendatory  shall  be  abrogated  by  this  act,  and 
the  same  arc  hereby  extended  to  all  public 
lands  affected  by  this  act,  and  all  patents 
granted  or  pre-emption  or  homesteads  allowed 
shall  be  subject  to  any  vested  and  accrued 
water  rights  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water  rights  as 
may  be  acquired  under  or  recognized  by  the 
9th  section  of  the  act  of  which  this  act  is 
amendatory." 

Tbe  trial  court  made  one  other  finding  of 
fact  (the  thirty-third),  by  wbicb  it  was  found 
that  tbe  work  done  by  (jlariand  and  by  Corey 
Brothers  &  Company  was  done  for  the  Bear 
Lake  Company,  which  company,  with  tbe  con- 
sent of  tbe  owners  of  tbe  legal  title,  entered 
into  possession  of  tbe  land  through  wbicb  tbe 
canal  ditches  were  dug,  and  then  after  so  en- 
tering into  possession  tbe  company  consented 
to  and  permitted  the  plaintiff  Gurland  and  also 
Corey  Brothers  &  Company  to  do  the  work 
under  their  contracts  with  the  company  in  dig- 
ging and  excavating  the  canal. 

The  counsel  for  the  Mortgage  Company  ex- 
cepted to  tbe  twenty-ninth  finding  of  the  court, 
on  the  grounds,  1st,  that  there  was  no  evidence 
upon  which  to  base  tbe  finding;  2d,  the  evi- 
dence did  not  support  the* finding;  8d,  there 
18]  was  no  'pleading  upon  which  to  base  the 
same.  This  exception  as  to  the  lack  of  evi- 
dence to  support  the  findings  we  cannot  con- 
sider, and  we  think  that  the  objection  as  to  the 
pleading  is  not  well  taken. 

Upon  appeal  from  tbe  supreme  court  of  a 
territory  this  court  is  precluded  under  the  stat- 
ute from  reviewing  any  question  of  fact,  and 
the  finding  of  the  court  below  is  conclusive 
upon  this  court  as  to  all  such  questions.  The 
jurisdiction  of  this  court  on  such  an  appeal, 
apart  from  exceptions  duly  taken  to  rulings  on 
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the  admission  or  rejection  of  evidence,  la  lim- 
ited to  determining  whether  the  findings  of 
fact  support  tbe  judgment  Stringfellow  t. 
Cain,  99  U.  S.  619  [25:424];  Nedin  v.  WdU, 
F,  iSc  Co.  104  U.  8.  428  [26:802];  EUen  t. 
Boatman,  111  U.  S.  356  [28:356J:  Id^iho  A  O. 
Jjind  Improv.  Co.  ▼.  Bradbury,  132  U.  S.  509 
[33:433];  Mammoth  Min.  Co.  Y.  Salt  Lakt 
Foundry  d  Mach.  Co.  161  U.  S.  450  [88: 280]. 

The  findings  of  the  trial  court  are  approV«d 
and  adopted  by  the  supreme  court  of  the  ter- 
ritory by  a  general  judgment  of  aflSrmaaca. 
Neslin  V.  WelU,  F.  dk  Co.  iupra. 

We  must  therefore,  in  the  examinatioD  of 
the  ouestion  now  under  consideration,  be  coo- 
finea  to  tbe  facts  as  found  by  the  trial  court, 
approved  as  they  have  been  by  the  general 
affirmance  of  the  judgment  by  the  supreme 
court  of  the  territory. 

So  far  as  tbe  public  land  is  concerned,  over 
or  through  which  these  ditches  for  the  caoal 
were  dug,  the  statutes  above  cited  create  no 
title,  legal  or  equitable,  in  tbe  individual  or 
company  that  simply  takes  possession  of  such 
land.  The  government  enacts  that  anyone 
may  go  upon  its  public  lands  for  the  purpoae 
of  procuring  water,  digging  ditches  for  caoala, 
etc.,  and  wlien  rights  have  become  vested  and 
accrued  which  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  deciaiont 
of  courts,  such  rights  are  acknowledged  and 
confirmed.  Under  this  statute  no  right  or  title 
to  tbe  land,  or  to  a  right  of  way  over  or  through 
it.  or  to  the  use  of  water  from  a  well  thereafter 
to  be  dug,  vests,  as  against  tbe  government,  in 
the  party  entering  upon  possession  from  the 
mere  fact  of  such  possession  unaccompanied 
by  the  porformance  of  any  labor  thereon. 

Undoubtedly  rights  as  against  third  persona 
are  acquired  *by  priority  of  possession,  and[  1 9 
the  government  will  and  does  recognize  such 
rights  as  between  those  parties.  This  is  the  prin- 
ciple running  through  tbe  cases  cited  by  the 
counsel  forappellanis.  In  SuUitan  v.  Northern 
Spy  Min.  Co.  11  Utah,  438.  80  L.  R.  A.  185» 
wliich  is  one  of  those  cases,  the  priority  of  poa- 
session  of  the  person  who  entered  upon  the  pub- 
lic land  and  dug  the  well  was  recognized  aa 
thereby  making  a  superior  title  to  tde  use  of 
the  water  from  the  well  over  that  acquired  by 
a  person  who  was  the  subsequent  purchaser  of 
the  land  from  the  government  in  that  caaa 
the  well  had  been  dug  and  the  condition  ful- 
filled. If  no  well  had  ever  been  dug,  and  a 
reasonable  time  for  digging  it  had  passed,  tbe 
mere  priority  of  possession  "would  have  given 
no  superior  title  to  the  land  over  that  acquired 
by  the  grantee  from  tbe  government  It  is  tbe 
doing  of  the  work,  tbe  completion  of  the  well, 
or  the  digL'ing  of  the  ditch,  vnthin  a  reasonable 
time  from  the  taking  of  possession,  that  givea 
the  right  to  use  tbe  water  in  the  well  or  tbe 
right  of  way  for  the  ditches  of  the  canal  npoA 
or  through  the  public  land.  Until  the  comple- 
tion of  this  work,  or,  in  other  words,  until  tbe 
performance  of  the  condition  upon  which  tbe 
right  to  forever  maintain  possession  is  baied. 
the  person  taking  possession  has  no  title,  legal 
or  equitable,  as  against  the  government. 
What,  if  any.  equitable  claims  a  party  might 
have  upon  tbe  government  who  did  a  large 
amount  of  work,  but  finally  failed  to  compme 
the  necessary  amount  to  aecure  the  water  of 
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ri^bt  of  ^sy,  it  is  not  necessary  to  determioe 
or  discuss.  Those  equities  would  not.  in  any 
«veDt,  amount  to  an  equitable  title  to  the  riglit 
of  way  or  to  the  use  of  the  water,  and  so  need 
not  be  here  considered. 

The  Bear  Lake  Company,  therefore,  never 
bad  any  legal  or  equitable  title  to  the  land  over 
or  through  which  the  ditch  for  the  canal  was 
due,  as  against  the  government,  until  the  ditch 
was  completed.  As  the  ditch  was  completed 
by  the  labor  of  the  contractor,  and  the  very 
I  hie  of  the  mortgagor  thereto  was  itself  created 
by  his  labor,  the  lien  attached  to  the  property 
as  it  was  created  and  came  into  l)ein(r,  and 
arose  coincident  with  the  ownership  of  the  ditch 
by  the  mortgagor,  and  the  property  came  into 
20]*the  hands  of  the  mortgagor  burdened  with 
this  lien,  which  remains  superior  to  that  of  the 
mortgage.  The  point  is  that  the  mortgagor 
never  had  any  claim  or  title,  of  a  legal  or 
eq\]it}ible  nature,  to  the  land  upon  which 
tbti  work  was  done  during  the  whole  time 
that  the  work  was  going  on,  and  when  the 
title  did  thereafter  vest  in  ihe  Bear  Lake  Com- 
pany by  virtue  of  the  work  done  by  Corey 
Brothers  &  Company,  it  became  burdened 
with  the  lien  created  b^  virtue  of  the  work  so 
done  upon  it.  If  prior  to  the  doing  of  the 
work  the  Bear  Lake  Company  had  simply  pur- 
chased tbp  land,  or  entered  inioany  such  agree- 
ment with  the  owner  thereof  as  gave  it  an 
equitable  title  to  the  same,  then  the  property 
would  not  have  come  to  the  Bear  Lake  Com- 
pany burdened  with  any  lien,  and  the  work 
thereafter  done  upon  it  in  the  shape  of  digging 
the  ditch,  etc.,  would  not  have  given  ground 
for  any  priority  of  lien  as  against  the  mort- 
gage of  the  Trust  Company. 

The  material  fact  to  remember  is  that  the 
•ole  title  to  the  land  or  the  right  of  way,  which 
the  Bear  Lake  Com  pan  v  has,  whether  legal  or 
equitable,  is  ira deferred  to  that  company  only 
l)y  virtue  of  the  work  previously  done  upon 
the  lauil  by  the  constructors,  who  thereby  ful- 
fil the  condition   upon    the  performance    of 
^hich  such  transfer  or  the  right  of  such  trans- 
fer depended.     Under  these  circumstances  it 
is  proper  to  say  that  the  title  to  the  land  was 
transferred  subject  to  the  constructors'  lien  for 
the  work  which  made  the  transfer  poj^sible 
and  by  means  of  which  it  was  accomplished. 
The  claim  is  also  urged  that,  even  upon  the 
theory  of  the  appellees,  the  title  to  the  portion 
of  the  land  or  right  of  way  upon  which  Garland 
the  plaintiff  had  worked  had  passed  to  the  Bear 
Lake  Com  pan  v,  and  had  come  under  the  lien  of 
the  mortgage  Before  any  work  was  done  by  the 
Corey  Brothers  &  Company  firm,  and  as  to  that 
portion  of  the  work  the  claim  is  made  that  the 
firm  could  have  no  lien  prior  to  the  mortgage. 
The  fact  is  that  at  the  time  when  the  firm  com- 
menced work  in  May,  1890,  the  plaintiff  Gar- 
land had  not  completed  his  work,  and  did  not 
complete  it  until  along  in  December  following. 
The  title  had  not  therefore  passed  to  the  Bear 
Lake  Company  when  Corey  Brothers  &  Com- 
pany commenced  their  work. 
21]    *Nor  is  there  any  priority  given  to  the 
mortgage  as  claimed  by  the  appellants  by  rea- 
son of  the  provision  contained  in  that  portion  of 
1 19  of  the  act  of  1890.  which  reads  as  follows: 

"All  such  liens  shall  relate  back  to  the  time 
of  the  commencement  to  do  work  or  to  furnish 
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materials,  and  shall  have  priority  over  any  and 
every  lien  or  encumbrance  subsequently  inter- 
vening, or  which  may  have  been  created  prior 
thereto,  but  which  was  not  then  recorded,  and 
of  which  the  lienor  under  this  act  had  no 
notice.  Nothing  hei'ein  contained  shall  be 
construed  as  impairing  any  valid  encumbrance 
upon  any  such  land,  duly  made  and  recorded 
before  such  work  was  commenced  or  the  first 
of  such  materials  were  furnished." 

The  very  question  in  issue  is  whether  the 
mortgage  was  a  valid  encumbrance  upon  any 
after-acquired  land  prior  to  these  liens.  Inas- 
much as  the  title  to  the  right  of  way  did  not 
pass  until  the  completion  of  the  work,  we  hold 
the  mortgage  was  not  a  valid  encumbrance 
upon  such  right  of  way  until  that  time,  and 
that  the  title  came  to  the  Bear  Lake  Company 
burdened  with  the  lien  claimed  by  the  lienor 
which  attached  to  the  property  at  the  very 
moment  of  and  simultaneously  with  the  vest 
ing  of  such  title  in  the  company  and  in  priority 
to  the  lien  of  the  mortgage. 

This  principle  is  in  entire  harmony  with  that 
laid  down  in  the  already  cited  cases  of  Oaltea- 
ton,  n,  d  H.  R  Co.  v.  Covodrey,  78  U.  8.  11 
Wall.  459  [20:  199],  and  Toledo,  D,  iSb  B.  R, 
Co,  V.  Hamilton,  134  U.  S.  296  [33:  905],  and 
with  the  cases  therein  referred  to.  In  neither 
of  the  above-mentioned  cases  did  the  title  to 
the  property  come  into  the  hands  of  the  com- 
pany burdened  with  any  lien.  Most  of  the 
property  in  the  first  above-cited  case  came  to 
the  company  before  any  work  was  done,  and  a 
small  portion  only  was  purchased  by  it  after 
the  work  was  done,  and  it  was  held  that  the 
lien  of  the  mortgage  upon  the  property  as  after 
acquired  was  superior  to  that  of  the  constructor 
who  did  the  work.  His  work  did  not  transfer 
the  title  or  create  the  condition  upon  which  the 
vesting  of  the  title  could  take  place  in  the 
mortgagor,  and  consequently  there  was  no 
basis  for  the  claim  that  the  property  came  to  the 
mortgagor  burdened  with  the  lien.  *In  the[22 
Toledo  Case  the  dock  was  built  upon  property 
to  which  the  mortgagor  had  a  good  equitable 
title  and  which  was  covered  by  the  mortgage, 
just  the  same  as  if  the  title  were  a  legal  one, 
and  it  was  held  that  the  dock  became  subject 
to  the  lien  of  the  mortgage  as  prior  and 
superior  to  any  lien  of  the  mechanics  for  con- 
struction. It  was  urged  in  that  case  that  at 
the  time  the  mechanic's  lien  was  claimed  to 
have  been  created,  the  legal  title  to  the  prop- 
erty sought  to  be  affected  was  not  in  the  rail- 
road company,  but  was  in  one  George  W. 
Ballou.  and  therefore  the-mortgage  of  the 
property  by  the  railroad  company  created  no 
legal  lien,  and  although  by  the  decree  of  fore- 
closure the  legal  title  was  transferred  to  the 
mortgagor,  yet  it  was  transferred  subject  to 
the  burden  of  the  mechanics'  lien.  The  court 
held  that  the  mortgagor  bad  the  equitable  title 
to  the  property  betore  foreclosure,  and  that  the 
mortgage  given  by  the  mortgagor  covered 
property  to  which  it  had  an  equitable  title  as 
well  as  property  to  which  it  had  a  legal  title. 
In  the  case  at  bar  the  mortgagor  never  had  any 
title  at  all,  legal  or  equitable,  until  after  the 
work  had  been  performed  by  the  constructors, 
and  only  then  by  virtue  and  through  the 
means  oi  such  work. 
I     This  case  bean  great  shnilarity  to  tlMfc  of 
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Bottford  y.  New  Haven,  M.  A  W.  K  Co.  41 
CoDD.  454,  the  principle  of  which  case  was  ap- 
proved in  184  U.  8.  296  [88:  905J.  The  mort- 
gage executed  by  the  company  in  the  Connec- 
ticut  case  covered  after  acquired  property. 
After  the  execution  of  the  mortgage  it  entered 
into  an  agreement  with  the  owner  of  land  by 
which  the  owner  agreed  to  thereafter  convey 
the  land  to  the  company  upon  condition  tha*t 
the  depot  of  the  company  should  be  established 
thereon  and  other  things  done  in  connection 
therewith.  The  court  held  that  the  agreement 
amounted  to  a  conditional  sale,  and  that  no 
title  to  the  property  passed  to  the  railroad  com- 
pany unless  and  until  it  performed  the  condi- 
tions. Hence  it  was  held  that  the  lien  acquired 
by  the  constructor  of  the  depot,  who  was  em- 
ployed by  the  railroad  company  for  that  pur- 
pose, attached  to  the  land,  and  that  when  the 
title  subsequently  came  to  the  railroad  company 
23]  by  reason  of  the  performance  *of  the  con- 
ditions by  it,  the  land  came  burdened  with  the 
lien  upon  it  in  favor  of  the  constructor  of  the 
depot,  and  such  lien  was  therefore  superior  to 
the  lien  of  the  mortgage. 

It  is  said  that  in  any  event  the  title  which 
finally  vested  in  the  Bear  Lake  Company  by 
virtue  of  the  completion  of  the  work,  as  claimed 
by  the  respondents,  relates  back  to  the  time 
when  possession  of  the  land  over  which  the 
right  of  way  existed  was  first  taken,  and  that 
such  possession  was  taken  by  the  Bear  Lake 
Company  prior  to  any  work  being  done  by 
either  the  plaintiff  Garland  or  by  the  defend- 
ants Corey  Brothers  <&  Company,  and  the  title 
thus  became  subject  to  the  lien  of  the  mort- 
gage before  the  work  was  done  by  the  lienors. 
Tins  doctrine  of  relation,  by  which  it  is 
claimed  that  the  lien  of  the  mortgage  attached 
to  the  right  of  way  prior  to  the  Hen  of  the 
constructor,  is  a  fiction  only.  It  is  indulged 
in  for  the  purpose  of  thereby  cutting  off  inter- 
vening adverse  claims  of  third  parties  against 
the  right  or  title  set  up  and  acquired  by  the 
first  possessor.  It  will  not  be  indulged  in  for 
the  purpose  of  thereby  effecting  an  injustice 
by  subjecting  the  right  of  way  to  the  prior  lien 
of  a  mortgage,  when  the  existence  of  the  title 
to  the  right  of  way  in  the  Bear  Lake  Company 
was  made  possible  only  after  and  by  the  lat)or 
of  the  lienors.  In  such  case  the  actual  fact 
will  be  considered  and  not  the  fiction. 

It  is  also  said  that  the  mortgagee  occupies  a 
position  superior  in  equity  to  that  of  the  Corey 
firm  because  the  mortgage  was  executed  and 
on  record  a  long  time  before  the  firm  did  any 
work  upon  the  ditches,  and  it  must  have 
known,  or  at  any  rate  notice  from  the  record 
will  be  imputed  to  the  firm,  that  the  mortgage 
lien  was  in  existence.  The  answer  to  this 
position  is  that  under  the  law  as  above  stated 
the  firm  knew  that  prior  to  the  completion  of 
the  work  by  it,  the  Bear  Lake  Company  would 
have  no  title  and  the  mortgage  would  not  be  a 
lien  upon  the  property,  and  that  when  the 
work  was  completed  the  title  would  pass  to  the 
Bear  Lake  Company  burdened  with  the  lien  of 
the  firm,  and  such  lien  would  be  superior  to 
that  of  the  mortgage.  To  one  occupying  the 
position  of  these  lienors,  the  mortgage  was  not 
in  existence.  Upon  the  same  principle  the  mort- 
gagee would  know  that  it  could  acquire  no  lien 
Jsi]  on  *thii  property  superior  to  that  of  the 
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lienors,  and  that  the  title  to  the  propertj 
created  by  the  lienors  would  come  to  the  Betr 
Lake  Company  burdened  with  their  lien.  It  i» 
plain  that  in  this  light  the  equity  of  the  lienofB 
is  superior  to  that  of  the  mortgagee,  and  their 
lien  should,  if  possible,  be  preferrol. 

The  general  principle  upon  which  the  lleo 
of  Corey  Brothers  &  Company  upon  the  riglit 
of  way  over  the  public  lands  is  claimed  •» 
being  prior  to  that  of  the  mortgage  also  ap- 
plies to  and  covers  the  case  of  the  land  pro- 
cured by  the  Bear  Lake  Company  from  if  err 
and  mentioned  in  the  foregoing  iwenty-ninth 
finding  of  fact.  It  was  a  conditional  gift  bj 
Kerr  to  the  company  of  the  right  of  way,  ta 
take  effect  and  be  valid  upon  the  construction 
of  the  canal  through  the  lands  of  Kerr.  Aa  to 
the  portion  of  the  land  which  was  obtained  br 
purchase  by  the  Bear  Lake  Company  at  yart- 
ous  times  from  individual  proprietors  after 
May  1,  1890.  the  finding  is  too  general  upOD 
which  to  predicate  error  calling  for  a  reversAl 
of  the.  whole^  judgment.  The  party  aUegfnjg 
error  should  clearly  show  It,  and  where  It  fi 
of  a  kind  that  ought  not  to  carry  a  reversal  of 
the  whole  judgment  because  of  it,  he  should 
in  that  case  show  the  amount  of  the  error  and 
the  extent  to  which  it  affected  the  Judgment. 
Here*  the  case  is  barren  of  any  finding  as  to 
the  extent  of  the  purchase  from  private  indi- 
viduals and  whether  the  purchases  were  made 
prior  to  the  work  being  done  or  after  the  same 
had  been  performed.  Interpreting  the  thirtieth 
finding  of  the  court  upon  this  subject  as  being 
one  of  fact,  we  should  say  the  purchase  wet 
not  fully  accomplished  nor  was  the  title  finally 
transfcrrpd  until  after  the  work  had  been  done. 
The  thirtieth  finding  is  as  follows:  "All  the 
right  of  way  of  the  Bear  Lake  &  River  Com- 
pany, as  described  in  finding  nineteen,  wee 
acquired  by  said  Bear  Lake  &  River  Water 
Works  &  Irrigation  Company  after  the  me- 
chanics' lien  of  the  plaintiff  William  Garland 
and  the  mechanics  lien  of  the  defendants 
Corey  Brothers  &  Company  attached  to  the 
same."  The  appellants  criticise  this  finding 
as  a  conclusion  of  law.  It  is  made  by  the 
court  as  one  of  fact,  and  it  may  be  there  is 
some  matter  of  fact  mixed  with  a  legal  conclu* 
sion.  At  any  rate,  the  whole  matter  is  left  in 
some  uncertainty  as  to  the  *exact  facts  relat-FSS 
ing  to  the  purchase  of  the  right  of  way  after  May 
1,  1890,  and  as  to  the  extent  of  such  purchases 
from  individuals,  and  as  to  the  conditions 
upon  which  the  purchases  were  made. 

They  may  have  been  made  under  such  dr- 
cumstnnces  as  to  bring  them  directly  within 
the  principle  of  the  case  last  cited.  If  so,  the 
lands  would  be  subject  to  a  lien  to  Uie  same 
extent  as  the  lands  otherwise  acquired. 

We  will  not  in  such  case  indulge  in  any  pre- 
sumption unfavorable  to  the  judgment  andfor 
the  purpose  of  reversing  it,  unless  they  are 
natural  and  probable  and  such  as  ought  to  he 
drawn  from  the  facts  actually  found  by  the 
court  below.  We  do  not  find  this  to  be  the 
case  here.  

As  another  answer  to  the  claim  of  Oorey 
Brothers  &  Company,  the  appellants  assert 
that  if  the  Bear  Lake  Company  were  not  the 
owner  of  the  right  of  way  over  or  through  the 
public  lands  or  lands  of  Kerr,  or  of  the  other 
individuals,  nntil  after  the  completion  of  the 
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nadtr  the  id  of  Harcb  12,  IBQO. 

The  lit  «ect<OD  of  thnt  act  provide*  "tbat 
vboever  ibBll  do  work  or  furnlBtt  materials  bj 
cOBtnct,  expreai  or  Implied,  nlth  the  onoer 
of  anr  land,  to  anj  unount,"  Bball  be  entitled 
to  a  nta.  The  lame  lecilon  also  proTldea  tbat 
(or  Ibe  purpoae*  of  tbe  act  "so;  person  having 
an  aHigoable,  transferable,  oi  cocvevable  In- 
tereat  or  claim  Id  or  to  auj  land,  bulldloK. 
jinicture.  or  other  propert;  meDliODed  !□  thla 
act,  aba!)  be  deemed  an  ovToer." 

We  tUok  Um  Bear  Lake  CoinpaDj  waa  auch 

HDine  of  the 

n.  AlthonKh 
trlihout  a  legal  or  ao  equitable  title  until  the 
work  was  done,  ;et  the  B«ar  Lake  Compaoj, 
when  the  work  was  compleled,  became  aucb 
owner,  and  In  tbe  mean  time  and  after  the 
execution  of  the  contract  nitb  Corey  Brolhers 
A  Company  and  nith  tbe  plxinliff  Gsrlaad  It 
occnpinl  aucb  a  position  witb  regard  to  the 
property  aa  brfnga  it  within  tbe  equity  of  the 
fl6]alatutefor  tbe  purpose  of  the  lien  for  *work 
done,  and  we  tbink  Buch  lien  vben  tbe  work 
WBi  completed  and  the  statemeDi  of  claim  Sled 
waa  BuperloT  to  Ibe  lieti  of  tbe  mortgage. 

Our   coDClualon  b  that  t/u  tnhaU  judgment 


[Boa  B.  C  Beportei't  ed.  20-0.) 
Void  patent — patenlaitt  notetlg. 

S.  Lettrn  patent  No.  S31.93).  lamieC  to  Q.  W.  Taft 
December  S,  1885.  for  a  machine  tor  maklns.  rp- 
pallina.  and  oleanlns  roads,  are  void  tor  want  of 
biTeniton. 

"9,  looieasliw  tbe  welsbtof  tbebandwbeelalD  ihla 
elaa*  o(  road  macbloea.  In  order  to  correct  tbe 


[Ho.  27.] 

Argvtd  March  SO,  SI,  1S96.    Dteidtd  (Mabtr 

19, 1896. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  Stale*  for  tbe  Eastern  Dls> 
trjct  of  PeoniiylTaiila  diimlulDg  ■  suit  In  equity 
brougbt  by  the  A-merican  Roaa  Hacbine  Com- 
pany, complainnot,  agatnat  tbe  Penoock  A 
6barp  Company.  Limited,  tt  al.,  for  the  In- 
tringement  of  claims  4,  10,  11,  and  18  of  le^ 
tera  patent  Mo.  S81,9S0,  iHued  to  G.  W.  Taft 
December  8, 1880.  for  a  machine  for  making, 
repairing,  and  cleaning  roads.     AMrmed. 

Hee  same  case  below,  46  Fed  Hep.  953. 

Tbe  facts  are  stated  in  the  opinion. 

Meurt.  Frederick  P.  Fiah  and  W.  Z. 
Bicfiardaon,  for  appellant: 

It  is  a  general  rule.  Ibougb  perhaps  not  an 
iDTsriable  one,  tbat  if  a  new  combination  and 
arrangement  ol  known  elements  prodace  a  new 
and  beneficial  reault  never  attained  before.  It  la 
evidence  of  Indention. 

I^IU  V.  Crtager.  JM  U.  B.  B97  {89:  278); 
Bonmck  Maeh.   Uo.  t.  Elliott.  SB  Fed.  Rep. 


HiUborH  ▼.  Bait  A  K.  i^g.  Co.  t»  Fed. 
:iep  B58;7>ua)i»T.  ifirt.  158  U.  S.  S8{39: 895). 
Tbe  test  of  Invention  is  not  complexity  of 


construction:  and  the  apparent  simplicity  c. 
obviouaneea  of  tbe  Invention  after  it  la  made  ia 
no  ground  for  invalidating  tbe  patent 

Kremmtt  v,  8.  Cottle  Co.  148  U.  S.  5B6  (87: 
558);  Topliff-7.  Topliff,  H5  U.  8,  166  (38:  808); 
Wathbum  d  M.  Mfg.  Co.  v.  BfifEm  AU  Barbed 
Wire  Co.  ("Barbed  Wire  Patent")  148  U.  8. 
375  (86:  154);  Web*ter  Loom  Co.  t.  Biggin*.  lOB 
U.  8.  680  (26: 1177). 

When  the  olber  fads  In  ibe  case  leave  tbe 
question  of  Invention  In  doubt,  Ibe  fact  tbat 
tbe  device  bai  gone  into  general  use,  and  baa 
displaced  other  devices  wbicb  bad  previouil,r 
been  employed  for  aoslogous  uses.  Is  sufBcient 
to  turn  tbe  scale  In  favor  of  Ibe  existence  of 
invention. 

Key-tone  Mfg.  Co.  v.  Adamt.  151  D.  8.  189 
(8S:  lOa);  Watl'bumitM.  Mfy.  Co.  v.BeafKm 
Aa  Barbed  Wire  Co.  ("Barbed  Wire  Patenfi 


VtnM.~-Ai  to  vhen  atMotue  tnnir  tatforin/iinge- 
mmmt;  oAcn  pataOee  muiU  Khen  theu  must  iotn, 
— aaa  note  u>  Wilson  v.  BouHeau.  11:  lUl. 

Am  to  noCcs  glvtn  for  jitUent  rfuhfa:  intrchnter  ht- 
JoTt  mofutStv.-see  note  to  MiiodeHlle  v.  Welch, 

t-.a. 

That  prior  luc  nr  sale  of  Inrenllon  nvdert  potent 
Mid,  see  note  to  French  v.  Carter.  U:  WL 

Am  to  osWimnunli  of  paftnta,  their  amnlTvctton 
«nd  egeeU  titfitea  to  um  patenla;  rnvfilHet.— «ee 
note  to  Dalnll  v.  Duet>er  Watch  Caae  Mr^.  Co. 
«r:T«. 

A*  (0  onttclpaKon  of  polents;  prtor  patent*  and 
jMliHeaUon;  i^iplleatfon  and  iniue.  elaimi  anil  apcel- 
IkaUoni,— see  note  to  Legrett  v.  Standard  Oil  Co. 
S):TJT. 

Atiovatentatiailv  of  Inrcnttoiu:  jiattnlalilt  tub- 
Jtel-tnatler;  ulflltv;  icfiof  conitil-ata  Inrinllon,'  put- 
estnble  norettv:  ennbinatiom:  fa'rMn  palenle  and 
tUttr  (feels. -see  note  lo  Orint  v.  Walter.  BT:  US. 

Am  lorrlsiued  pnletUi  tor  inventiont,  w/unroKd; 
eftct  of  rcfusue.'  tac)i«s.— see  note  to  National  Heiei 
Cft  ».  Tonkeis  Water  Comrs.  OT;  tU. 

Am  to  Khat  eonatuufu  (n/rinffcnent  of  paten/; 
UssVorUv  0/  iketess,  detH 
lUV.S. 


clitnet:  canilrucHon  of  patent,— 
V.  Coupe.  X:  10T3. 

Al  lo  palentM  for  detiant,  uhm  vaUd,  see  note  to 
Smith  V.  Whitman  Saddle  Co.  8T:  «01 

Ft-ruihat  patenUan  ar"nl€d:  when  deelareil  void, 
—see  note  to  Evans  r.  Eaton.  1 43S. 

Am  to  valcjttnbUUy  of  Intwnlttnu.  see  notes  to 
Thumpeon  t.  Dolsseller,  ZS:  70,  andCornlnir  r.  Bur- 
den. 11;  aas. 

Am  to  abandonment  of  (mention,  see  note  to  Pen- 
nook  T.  Dialogue.  T:  BBT, 

At  lo  dLa((nctlonOetv«n  tnwntloni  a/ mec/ianfnn, 
artltleMjOr  t/roducti  arut  processei;  tcAen  lalfer  po- 
tin[«I.-see  note  lo  Comtnit  v.  Burden,  11;  688. 

Al  tci  inetudlTia  procetM  and  product  In  eame  potent,' 
separate  palenti  tBertfor.  see  note  M  Rvans  v. 
Baton.  1:  133. 

jli  to  uTiaf  relaiM  mou  cover,  see  note  to  O'Betllr 
V.  Home,  11:601. 

.aa  (oantpnmentA^DrslssufnoandretssuInff  pat- 
ent: recording:  lelien  a«({minen(  trans/en  extended 
(ermi,— see  note  to  Qayler  t.  Wilder.  13;  MM. 

A*  to  damofKi  for  infrlnotnieM  Of  patent'  trebis 
damoffee,— see  note  to  Uosa  *, 
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bUPRBMB  COUBT  OF  THE   UKITBD  8tATU. 


Oct  Tbrm; 


143  U.  B.  275  (3«:  154);  Oandy  t.  Main  Belt- 
ing Co,  143  U.  S.  687  (86:  27*2);  MtLgowan  v. 
yeiD  York  Belting  dt  P.  Ch.  141  U.  8.  332  (35: 
781);  Smith  v.  Goodyear  Dental  Vulcanite  Co, 
98  U.  S.  486  (23:  952). 

The  fact  that  the  patent  has  been  iDfrioged 
by  defendants  is  sufficient  to  establish  its  util- 
ity, at  least  against  them. 

IhiBois  V.  Kirk,  158  TJ.  8. 64  (39:  898):  Gandt/ 
▼.  Main  Belting  Co,  143  U.  8.  587  (36:  272); 
Western  Electric  Co,  v.  La  Rve,  139  U.  S.  601 
(35:  294);  Lehnbeuter  t.  Holthaus,  105  U.  8. 
94  (26:  989). 

The  most  conclusive  test  of  invention  is  the 
unsuccessful  efforts  of  other  patentees  in  the 
same  field. 

Webster  Loom  Co,  t.  Eiggim,  105  U.  8.  580 
(26:  1177). 

A  new  combination  of  elements  separately 
old  in  the  same  art  is  patentable,  if  the  com- 
bination produces  a  new  and  useful  result. 

National  Cash  Register  Co,  v.  Boston  Cash 
Indicator  db  E.  Co.  156  U.  8.  502  (39:  511); 
Richards  v.  Chase  Elevator  Co,  158  U.  8.  299 
(89:  991),  159  U.  8.  477  (40:  225);  HaiUs  v. 
Van  Wormer,  87  U.  8.  20  Wall.  853  (22:  241); 
Webster  Loom  Co.  v.  Biggins,  105  U.  8.  580 
(26:  1177);  Cantrell  v.  Wallick,  117  U.  8.  689 
(29:  1017). 

Messrs,  L.  L.  Bond,  A.  B.  Adams,  C,  E, 
Pickard,  and  J,  L,  Jackson,  for  appellees: 

Defense  of  want  of  invention  is  a  matter  of 
law  for  the  court,  and  the  manner  of  determin- 
ing this  question  appears  from  the  following 
authorities: 

Pennsylvania  R,  Co.  v.  Locomotive  Engine 
Safety  Truck  Co,  110  U.  8. 490(28:  222);  Bailee 
V.  Van  Warmer.  87  U.  8.  20  Wall.  353(22:241); 
PhiUips  V.  Detroit,  111  U.  8.  604  (28:  532); 
Eotchkiss  ▼.  Greenwood,  52  U.  8.  11  How.  248 
(18:  688);  Phillips  v.  Page,  65  U.  8.  24  How. 
164(16:  689);  Smith  v.  Nichols,  88  U.  8.  21 
Wall.  112  (22:  566);  Dunbar  v.  Meyers,  94  U. 
8.  187  (24:  84):  Beald  v.  Rice,  104  U.  8.  737 
(26:910);  Aran  v.  Manhattan  R.  Co.  132  U.  8. 
84  (38:  272);  Buti  v.  Evory,  133  U.  8.  858.  359 
(88:  651);  Pearce  v.  Mulford,  102  U.  8.  112  (26: 
98);  Slawson  v.  Grand  Street  P,  P.  dk.F,  R.Co, 
107  U.  8. 649  (27:  576);  Munson  v.  New  York, 
134  U.  8.  601  (31:  586);  Royer  v.  Roth.  182  U. 
B.  206  (83:  823);  Tillotson  y.  Munson,  5  Bfss. 
426;  St.  Germain  ▼.  Brunswick,  185  U.  8.  231 
(84: 123). 

All  improvement  is  not  invention  and  en- 
titled to  protection  as  such.  Thus  to  entitle  it, 
it  must  be  the  product  of  some  exercise  of  the 
inventive  faculties,  and  it  must  involve  some- 
thing more  than  what  is  obvious  to  persons 
skilled  in  the  art  to  which  it  relates. 

Pearce  v.  Mulford,  102  U.  S.  118  (26:  95); 
Aran  v.  ManJiattan  R.  Co,  182  U.  8.  84  (88: 
272);  Day  v.  Fairhaven  dt  W.  R,  Co,  182  U.  8. 
98  (38:  265);  Watson  ▼.  Cincinnati,  L  St.  L, 
dbC.  R  Co,  182  U.  8.  161  (88:  295):  Marcfidnd 
y.  Emken,  182  U.  8.  195  (33:  832);  I^er  v. 
Roth,  182  U.  8.  201  (88:  822);  BUI  v.  Wooster, 
182  U.  8.  701  (88:  500). 

An  old  thing  applied  in  a  new  way  to  produce 
a  particular  result  cannot  be  extended  beyond 
the  particular  way,  form,  or  device. 

P\ater  V.  Yentger,  6  Biss.  208. 

A  patentee  cannot  claim  a  result  or  effect 
He  CAO  only  claim  the  means  for  obtaining 


them,  and  attaining  the  same  results  or  effects 
by  different  means  is  no  violation  of  a  patent. 

Case  V.  Brown,  69  U.  8.  2  Wall.  820(17:817); 
Ashcroft  y,  Boston  db  L.  R.  Co,  97  U.  8.  20S 
(24:  985). 

Result,  mode  of  operation,  principle,  idea,  or 
other  abstraction  cannot  be  patented. 

Burr  V.  Duryee,  67  U.  8.  1  Wall.  521  (17: 
661):  Ecarts  v.  Ford,  6  Pish.  Pat.  Cas.  591. 

If  the  invention  claimed  is  an  improvement 
on  a  known  machine,  the  patentee  cannot  treat 
as  an  infringer  one  who  has  improved  the 
same  machine  by  a  different  form  or  combina- 
tion performini^  the  same  functions. 

McCormick  v.  Talcott,  61  U.  S.  20  How.  iOi 
(15: 930):  Union  Sugar  Refinery  y.  Matihiesaen. 
2  Fish.  Pat.  Cas.  600;  Taylor  v.  Garretson,  i 
Fish.  Pat.  Cas.  124. 

It  is  not  invention  to  transfer  apparatus  from 
one  machine  to  another. 

Sttift  V.  Whisen,^Y'\%\i,  Pat.  Cas.  360. 

A  mere  change  of  form  or  proportions  will 
not  support  a  patent. 

Woodcock  V.  Parker,  1  Gall.  438:  Aran  ▼. 
Manhattan  R,  Co,  132  U.  S.  84  (33:272);  Louh 
ell  V.  Letris,  1  Mason,  182;  Adams  y.  Edwarde^ 
1  Fish.  Pat.  Cas.  1;  Wood  v.  Packer,  17  Fed. 
Rep.  652;  Watson  v.  Cincinnati,  L  St,  L,  db 
a  R,  Co.  182  U.  3.  161  (83:  295). 

The  test  of  interchangeability  is  frequently 
made  an  important  and  decisive  one  by  the 
courts,  so  that  this  feature  of  noninterchanse- 
ability,  standing  alone,  is  sufflcient,to  defeat  the 
complainant's  action. 

Fuller  V.  YenOser,  94  U.  8.  296  (24:  106); 
Schumacher  v.  Cornell,  96  U.  8.  555  (24:  678). 

One  device  cannot  be  said  to  be  a  wellknowD 
substitute  for  another  which  cannot  be  used 
for  it. 

Crompton  v.  Belknap  Mills,  8  Fish.  Pat.  Caa. 
538;  Pattee  Plow  Co.  t.  Kingman,  129  U.  S. 
294  v82:  700). 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  was  a  bill  for  infringement  of  claims 
four,  ten,  eleven,  and  thirteen  of  letters  patent 
No.  831,920,  issued  to  G.  W.  Taft  December 
8,  1885,  for  a  ''machine  for  making,  repairlDg, 
and  cleaning  roads." 

The  defenses  were  want  of  patentable  dot- 
elty,  anticipation,  and  noninfringement.  On 
hearing,  the  circuit  court,  held  by  Judjcre  But- 
ler, entered  a  decree  dismissing  the  bill.  45 
Fed.  Hep.  252. 

^he  application  was  filed  May  6,  1885,[27 
and  the  specification  declared: 

"The  objerts  of  my  present  invention  are  to 
provide  an  efilcient  and  convenient  'stiff  angled* 
or  nonreversible  road-machine  in  which  the 
ends  of  the  blade  are  positively  sustained 
against  the  working  strain,  while  permitted 
vertical  adjustment  by  means  of  push-bara  ex- 
tending from  the  rear  of  the  machine  to  the 
backx)!  the  blade;  also,  to  provide  in  a  nonre- 
versible road- machine  a  vertically  swinging 
thrust  frame  and  push- bar  arrangement  that 
will  permit  the  required  adjustments  of  the 
scraper  in  relation  to  the  plane  of  the  roed; 
also,  to  provide  in  a  road- machine  a  hand  wheel 
operating  device  for  imparting  motion  to  the 
blade-elevating  mechanism,  whereby  the  re- 
specUve  ends  of  the  blade  can  be  raised  and 
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depressed  in  a  quick,  easy,  and  conyeDient 
manner;  also,  to  proTide  an  improYed  lifting 
mechanism  for  elevatiog  and  depressing  the 
Uade;  also,  to  afford  facilities  in  a  road-ma- 
chine, in  connection  with  haodwheel  operating 
derices,  of  a  brake  or  stop  device  for  retaining 
the  handwheel,  lifting  mechanism,  and  blade 
at  position  of  adjustment." 

Then  followed  the  drawings  and  the  descrip- 
tion, omitting  a  part  of  which,  the  specification 
thus  continued: 

**The  front  end  of  the  blade  D  is  suspended 
hj  a  bar  or  link  G  from  the  arm  of  a  lever  H 
that  is  arranged  along  the  side  of  the  machine 
and  fulcrumed  at  ft  on  a  support  A'  that  pro- 
jects from  the  carriage  frame.    The  rear  arm 
of  said  lever  is  provided  with  a  gear  segment 
H*  ^at  meshes  with  an  actuating  pinion  I  by 
which  the  arm  of  the  lever  may  be  moved  up 
and  down  for  raising  and  depressing  the  front 
end  of  the  lever  and  blade.    The  rear  end  of 
the  blade  is  connected  by  a  link  G'  to  a  verti- 
cally sliding  rack  J  that  meshes  with  an  actu- 
Ijing  pinion  I'  and  is  guided  by  a  flanged  fric- 
tion roll  "K  pivoted  on  a  suitable  bracket  or 
support  connected  to  the  carriage  frame  A. 
The  pinion  I  that  operates  the  lever  H  may  be 
provided  with  flanges  t  t'  for  embracing  the  | 
sides  of  the  internally  toothed  segment  Iv  and 
thus  serving  to  ffuide  and  retain  said  segment 
and  iu  lever  H  in  proper  relation  therewith  as 
it  i«  moved  up  and  down  by  the  rotation  of  the 
281bandwheel  M.  *The  rack  J  and  its  guide- 
roll  KtLte  preferably  fitted  to  each  other  by  inter- 
matching  grooved  and  flanged  surfaces,  as  in- 
dicated in  Figs.  8  and  8*  and  the  operating 
pinion  I*  is  provided  with  flanges ^  to  embrace 
the  sides  of  the  rack,  so  that  said  rack  is  con- 
fined and  guided  in  proper  relations  as  it  slides 
up  and  down  and  works  with  but  little  fric- 
tion or  resistance  when  adjusting  the  blade. 

"Hand wheels  M  and  M*  are  provided  for 
Imparting  motion  to  the  respective  pinions  1 1\ 
or  operating  gear  of  the  blade-lifting  mechan- 
ism, when  elevating  and  depressing  the  blade 
or  adjusting  the  blade  to  nifferently  inclined 
IHwitions  in  relation  to  the  plane  of  the  road, 
these  wheels  may  be  made  some  8  feet  in  diam- 
eter, more  or  less,  with  round  or  other  formed 
Tiros  that  can  be  conveniently  grasped  by  the 
hand  at  any  part  of  their  periphVrv.     In  the 

f>reseot  instance  the  handwheels  and  their  pin- 
008  are  respectively  attached  to  each  other  or 
formed  on  the  same  hub;  they  are  mounted  on 
a  shaft  L  that  extends  across-  the  carriage  A 
and  is  supported  in  bearings  on  suitable  stand- 
ards I  IK  One  of  the  wheels  (M  or  W)  is  ar- 
ranged to  turn  loose  on  shaft  L,  so  that  the  two 
wheels  can  be  revolved  independently  of  each 
other  for  separately  adjusting  either  end  of  the 
blade  required.  The  rims  of  the  handwheels 
are  made  suflBciently  heavy  to  act  as  a  balance 
against  the  weight  of  the  blade-lifting  devices 
so  that  the  momentum  of  the  wheel  will  greatly 
assist  the  operator  in  the  manipulation  of  the 
machine.  Short  shafts  or  studs  may  be  used 
in  lieu  of  shaft  L  as  journals  for  the  handwheels 
and  gears  if  desired.  I  prefer,  however,  to  have 
the  shaft  extend  across  the  machine  as  it  makes 
a  stronger  and  more  rigid  construction. 

"Brake  mechanism  is  arranged  in  connection 
with  the  carriage  for  stopping  and  retaining 
the  handwheels  to  hold  the  blade  at  any  posE 
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tion  of  adjustment  Said  brake  mechanism 
may  be  made,  as  indicated,  with  levers  n,  hav 
ing  one  end  fulcrumed  beneath  the  platform  at 
n\  and  the  other  provided  with  a  pad  or  shoe 
N,  to  press  against  the  rim  of  the  handwheel, 
a  suitable  springs,  being  connected  therewith  to 
give  the  requirra holding  pressure.  A  foot  piece 
or  pedal  P.  ^arranged  at  a  convenient  po-[29 
sition  enables  the  attendant  to  depress  the  lever 
and  brake  shoe  by  placing  his  foot  thereon 
when  he  desires  to  throw  off  the  brake  for  re- 
leasing the  handwheel. 

"In  lieu  of  connecting  the  handwheel  and 
blade  lifting  bar  or  lever  by  means  of  a  toothed 
pinion  and  rack,  said  parts  may  be  connected 
by  a  strap  or  chain  (one  or  more),  one  end 
whereof  connects  with  the  lift  bar  or  lever, 
while  the  other  end  is  arranged  to  wind  onto 
the  pinion  or  hub  on  the  handwheel,  or  onto  a 
sheave  geared  to  the  handwheel  hub. 

"The  operation  of  this  road-machine  is  ob- 
vious from  the  drawings  and  foregoing  descrip- 
tion. The  operator,* standing  upon  the  plat- 
form A,  when  he  desires  to  raise  or  depress 
either  end  of  the  blade,  places  his  foot  upon 
the  brake  pedal  P  corresponding  to  the  end  to 
be  adjusted,  and  grasping  the  rim  of  the  wheel 
where  it  is  most  convenient  to  his  hand,  swings 
it  backward  or  forward  (accordingly  as  re- 
quired), with  a  free  and  easy  action,  and  to  a 
greater  or  less  extent,  as  desired,  then  releases 
the  pedal  and  the  brake  or  stop  is  automatically 
applied  by  its  spring  s, 

"A  handwheel,  in  combination  with  and  for 
imparting  motion  to  mechanism  for  elevating 
and  depressing  the  scraper  or  blade  in  a  road- 
machine,  is  of  great  practical  utility  and  ad- 
vantage, as  it  enables  the  operator  to  handle 
and  control  the  machine  with  greater  ease  and 
facility  than  with  a  lever  handle  or  crank,  and 
does  not  necessitate  his  taking  an  awkward  or 
constrained  position  at  any  part  of  the  action. 
The  rim  of  the  wheel,  acting  bv  its  momentum 
as  a  balance  wheel,  also  enabfes  the  operator 
by  a  quick  movement  to  suddenly  throw  the 
blade  completely  up  from  the  ground  to  avoid 
contact  of  large  stones  or  other  obstructions 
while  the  machine  is  in  motion.  Sdd  rim  also 
serves  as  a  continuous  seat  for  the  stop  or  brake, 
so  that  the  adjustment  can  be  held  with  the 
blade  at  any  degree  of  elevation  desired. 

*'A  handwheel  adapted  to  act  by  its  periph- 
eral momentum,  or  a$  a  balance  toheel,  for 
assisting  or  augmenting  the  throw  or  movement 
when  adjusting  the  scraper^  in  combination  with 
the  scraper  blade  and  blade-adjusting  mechan- 
ism, for  the  purpose  specified,  is  an  important 
feature  of  my  invention. 

*"Hand  wheels  may  be  employed  for  ele  [30 
vating  and  depressing  the  scraping- blade  in  a 
road  machine,  in  combination  with  connections 
or  lifting  devices  of  other  construction  and  ar- 
rangement from  those  herein  shown,  with 
beneficial  results,  and  I  so  intend  to  employ 
said  handwheels;  and  I  have  in  other  applica- 
tions (see  serial  Nos.  167,212  and  178.968)  for 
letters  patent  described  and  claimed  certain 
combinations  in  which  other  forms  of  lifting 
mechanism  are  employed  for  effecting  the  ver- 
tical adjustment  of  the  blade. 

"/  am  aware  that  a  railway  snotoptow  or 
track  deafer  has  heretofore  been  patented,  in 
which  the  pl&w  was  braced  firom  the  ear-axle  bf 
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parallel  bracsi  rigidly  eonneeted  to  the  ploto;  and 
that  a  swinging  traneverte  ecoop  or  shovel  pivoted 
between  the  ends  or  rearwardly  extending  braces 
of  equal  length,  and  in  connection  with  a  wheeled 
carriage,  has  also  been  shown  in  another  patent, 
lam  also  aware  that  other  patents  exhibit  road 
scrapers  wherein  bracfsor  links  are  shown  which 
connect  blade  supporting  standards  in  rear  of  the 
blade,  wiVi  one  of  the  side  bars  of  the  carriage 
frame.    Such  devices  I  do  not  therefore  herein 
claim,  as  neither  of  them  attain  the  results  in 
cident  to  my  improvement ^tiz,,  perfect  flexibit 
iiy  of  adjustment  with  direct  support  or  thrvit 
under  all  conditions  of  use  and  positions  of  ad 
justment" 

[The  foregoing  words  in  italics  were  inserted 
by  way  of  amendment,  the  disclaimer  being 
preceded  by  the  statement:  ''Regarding  the  1st 
claim  for  recoArnition  of  the  state  of  the  art, 
insert  at  the  end  of  the  descriptive  part  of  spe- 
cification, page  9,  the  following  clause,  viz."] 

Of  the  fifteen  claims,  the  first,  fourth,  fifth, 
tenth,  eleventh,  and  twelfth  were: 

"1.  In  a  machine  for  grading  and  clearing 
roads,  the  combination,  with  a  scraper  bar  or 
blade  suspended  from  the  carriage  between  its 
front  and  rear  wheels,  of  thrust  bars  extend 
ing  from  the  axle  or  rear  of  said  carriage  and 
attached  to  the  back  of  said  scraper  near  its 
ends  by  connecting  joints  that  permit  upward 
and  downward  adjustment  at  each  end  of  the 
scraper  blade  independent  of  the  other,  sub- 
stantially for  the  purpose  set  forth." 
31]  *"4.  In  a  road-grading  machine,  a  hand- 
wheel  in  combination  with  the  blade-elevating 
devices,  for  imparting  motion  to  said  devices, 
when  raising  and  depressing  the  blade,  sub- 
stantially as  hereinbefore  set  forth. 

"5.  lu  a  machine  for  grading  and  cleaning 
roads,  the  combination,  with  the  scraper  blade, 
supported  by  a  push  frame  at  the  rear  of  said 
blade,  and  blade-elevating  niecbaoism  con- 
nected therewith,  of  a  hand  wheel  for  impart- 
ing motion  to  said  elevating  mechanism  for 
effecting  the  upward  and  downward  adjust- 
ment of  the  blade,  substantially  as  hereinbefore 
set  forth." 

"10.  In  a  road  machine  the  standards  II 
and  shift  L  in  combination  with  the  carriage, 
blade-lifting  devices,  and  operating  wheels  and 
pinions,  as  and  for  the  purposes  set  forth: 

*'ll.  The  flanged  guide  roll  K  and  flanged 
pinion  l\  in  combination  with  the  rack  J,  blade 
D  and  carriage  frame  A,  and  handwheel  M', 
sub^Rutially  as  and  for  the  purpose ^t  forth. 

"12.  In  combination  with  the  blade-elevat- 
ing lever  II  having  the  internally  toothed  seg- 
ment ir,  of  an  operating  pinion  I,  provided 
with  flanges  t,  for  guiding  said  segment,  sub- 
Btflntially  as  set  forth." 

The  application  was  examined  by  the  Patent 
Office,  and  the  following  objections  were 
made: 

*'If  claim  1  is  to  stand,  the  state  of  the  art 
as  shown  in  patents  226.686.  Sweatt,  Apr.  20, 
1880  (self  lond'K  carU);  62,028,  Carncross  Jan. 
16.  1866:  191.287.  Jeflferson.  May  29,  1877.  and 
288,261,  Raab,  Nov.  18.  1883  (wheeled  scrap 
ers),  must  be  recognized. 

"Claim  4  is  met  in  patent  220,812,  Day,  Oct. 
21,  1879  (same).  Furthermore  the  devices,  of 
patents  297,861,  Smith,  Aprii  20,  1884;  275,- 
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614,  Edwards  &  Durkee.  April  10,  1888,  ukl 
135.475,  Ham,  Feb'y  4. 1873  (ex.  carrier). 

"As  to  claim  5,  in  view  of  the  patents  IQO,* 
535,  McCall,  Watkins,  Scott,  M'cb  9, 1875,  and 
296,138,  Cook,  Apr.  1, 1884  (wheeled  scrapen)» 
the  claim  does  not  present  patentable  novelty, 
these,  with  the  patent  of  Dav,  showing  that, 
broadly  considered,  a  handwheel  and  a  lever 
are  equivalent  substitutes. 

*"ClaimslO,  11,  and  12  are  met  in  patent[32 
of  Cary,  152,072,  June  16, 1874  (self  load  *g  carts). 

"Patent  145,736,  Humphreys,  Dec.  23,  1878 
(ex.  carrier),  mav  also  be  referred  to  as  show- 
ing the  state  of  the  art  in  connection  wiUi 
claim  11.1 

"Claim  15  is  met  in  patent  of  Camcroas 
above  cited." 

Thereupon  the  specification  was  amended  «8 
before  pointed  out,  and  applicant  further  said: 

"Regarding  the  fourth  and  fifth  claims,  in 
the  references  cited,  patent  No.  220.812,  it  ia 
shown  that  a  small  handwheel  mounted  on  a 
vertical  shaft  and  adapted  for  winding  up  a 
rope  or  chain  in  manner  similar  to  a  car  brake 
has  been  used  for  bodily  lifting  a  diagonal 
scraper  or  snowplow  on  a  railroad  car,  both 
ends  of  the  scraper  being  lifted  simultaneously; 
further,  in  other  patents  it  is  shown  that  wheels 
having  a  series  of  projecting  handles  or  pina 
are  employed  in  connection  with  means  for 
lifting  the  plow  and  conveyer  in  ditching  ma- 
chines. Neither  of  these  devices,  it  is  thought^ 
embody  the  features  which  applicant  desires  to 
secure,  and  while  there  is  no  question  but  that 
the  present  wording  of  said  claim  is  met  by 
these  references,  yet  it  is  believed  that  appu- 
cant  has  a  point  to  which  these  former  inven- 
tions have  not  attained. 

"The  claims  are  hereafter  amended  with 
this  feature  in  view,  vie.,  that  in  applicanfa 
invention  the  wheel  is  designed  and  adapted  to 
be  worked  in  combination  with  a  diagonal 
blade  and  as  a  balance  or  momentum  wheel, 
so  that  a  quick  throw  of  the  wheel  with  the 
hand  will,  by  the  weight  of  the  periphery  of 
the  wheel,  augment  the  action,  or  carry  the 
blade  mechanism  up  or  down  to  a  greater  ex- 
tent than  the  mere  movement  of  the  hand." 

The  fourth  and  fifth  claims  were  amended; 
the  tenth,  eleventh,  and  twelfth  canceled  and 
two  others  substituted;  and  the  fifteenth  waa 
erased. 

The  fourth,  tenth,  eleventh,  and  thirteenth 
claims  of  the  patent  as  issued  read: 

"4.  The  combination,  with  a  diagonal 
scraper  supported  in  connection  with  a  wheeled 
carriage  and  adapted  for  upward  and  down- 
ward adjustment  independently  at  either  of  ita 
ends,*of  an  operating  wheel  (or  wheels)  for[33 
effecting  such  adjustment,  adapted  to  act  as  n 
momentum  or  fly  wheel,  as  set  forth,  whereby 
the  peripheral  weight  of  said  wheel  is  utilized 
to  assist  in  the  adjustment  of  the  blade,  aub- 
stantially  as  hereinbefore  explained." 

"10.  In  a  road-machine,  the  combination  of 
a  scraper  blade  adapted  for  upward  and  down- 
ward adjustment  at  its  respective  ends,  an  op- 
erating handwheel  (or  wheels)  connected  there- 
with for  effecting  such  adjustment,  and  a 
brake  (or  brakes)  acting  against  said  wheel  to 
arrest  movement  thereof  and  retain  the  parte, 
substantially  as  set  forth. 
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"11.  la  a  wheel  road  scraper,  the  combina- 
tion of  a  scraper  blade  adapted  for  upward 
and  downward  adjustment  at  its  respective 
ends,  an  operatinir  wheel  (or  wheels)  coDDected 
iberewith  for  effecting  such  adjustment  and 
adapted  for  developing  peripheral  momentum 
for  throwing  the  blade  up  or  down,  and  a 
brake  acting  against  said  wheel  to  arrest  the 
movement  thereof  and  retain  the  parts  in  posi- 
UoD,  substantially  as  set  forth." 

"13.  In  a  road  machine,  the  combination, 
with  an  oblique  scraper  suspended  beneath  a 
carriage  or  body  mounted  on  front  and  rear 
wheels,  of  means  for  imparting  independent 
upward  and  downward  adjustment  at  the  re- 
•pective  ends  of  said  scraper  provided  with 
bandwheei  and  pinion  devices  for  imparting 
movement  thereto,  and  stops  or  brake  devices 
acting  in  connection  with  said  handwheels  for 
retaining  the  parts  at  positions  of  adjustment, 
aubatantially  as  described." 

Thus  it  appears  that  the  patentee  acquiesced 
In  the  ruling  of  the  Patent  Ottic  e  that  the  ap- 
plication of  handwheels  lo  a  rondgrading  ma 
chine,  for  imparting  motion  to  the  devices  for 
raising  and  depressing  the  scraper  blade,  was 
old,  and,  for  the  purpose  of  obtaining  his  pat- 
ent, restricted  his  claims  in  this,  particular  to 
momentum  or  balance  wheels. 

And  it  is  with  reference  to  the  momentum 
feature,  treated  as  an  element  in  all  the  claims, 
that  the  case  must  be  disposed  of. 

Momentum  is  the  quantity  of  motion  in  a 
iDoyiug  body,  and  is  proportioned  to  the  quan 
tily  of  matter  multiplied  into  its  velocity. 
9i]  *A]1  revolving  wheels  possess  momentum, 
bot  momentum  wheels,  so  called,  as  balance  or 
fly  wheels,  are  wheels  whose  momentum  is 
Utilized   in  the  operation  of  machinery  by  a 
sufficient  accumulation  of  force,  through  the 
height  and  velocity  of  the  wheel  combined, 
to  overcome  the  effects  of  temporary  loss  of 
power. 

The  knowledge  was  common  that  when  a 
<SOotinuou8  power  is  applied,  but  the  resistance 
%jo  be  overcome  is  unequal,  a  fly  or  balance 
*^beel  will  store  some  of  the  power  expended 
during  the  operation  and  not  needed  at  one 
"^taire,  and  give  it  out  at  another. 

Thin  familiar  principle  is  thus  expressed  in 
^be  specification:  "The  rims  of  the  hand- 
"Wbeels  are  made  sufficiently  heavy  to  act  as  a 
"balance  against  the  weight  of  the  blade-liftinfir 
•^devices,  so  that  the  momentum  of  the  wheel 
will  greatly  assist  the  operator  in  the  manipu- 
lation of  the  machine." 

The  momentum  wheel  of  the  patent  is  de- 
«crilied  in  appellant's  brief  as  being  "a  wheel 
having  such  peripheral  weight,  in  relation  to 
Ihe  weight  of  the  scraper-blade  to  be  lifted, 
that  it  will  continue  in  rotation  after  the  hand 
of  the  operator  is  removed,  so  as  to  enable  him 
to  secure  a  new  grasp  of  the  wheel  to  continue 
the  lift  in  e  process." 

Appellant's  expert,  Mr.  Brevoort,  puts  it 
thus:  '*In  the  case  of  the  Taft  invention,  the 
peripheral  momentum  was  relied  upon  to  con- 
tinue the  blade  of  a  road-scrai>er  in  its  upward 
motion  so  that  the  operator  could  again  grasp 
the  wheel  to  give  further  rotative  force  thereto 
without  the  blades  falling  and  without  the 
necessity  of  locking  the  wheel  to  enable  him  to 
get  another  grip  thereon."    And  the  patentee 
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testifies:  "The  object  of  making  the  wheel 
with  the  heavy  rim  was  that  there  might  be 
sufficient  momentum  generated  in  the  tiand- 
wheel  to  make  a  continuous  rotary  motion  of 
the  wheel  when  it  was  desired  to  raise  the 
blade  over  an  obstacle,  like  a  rock  or  a  'thank- 
you-ma'am,'  or  when  approaching  a  crosswalk 
on  a  street.  Thi^we  could  not  do  with  levers, 
if  the  lever  had  sufficient  leverage  to  give  this 
operation;  and  by  mnkinc  the  rim  of  these 
wheels  heavy  I  secured  that  ability  to  cause  a 
continuousmotionof  tbeband wheel  After  giv- 
ing it  one  ^impulse  from  the  hand.  I  could[35 
reach  forward  and  give  it  a  second  without 
applxing  a  brake  of  stop  to  the  wheel,  thus 
keeping  up  a  continuous  motion  of  the  hand- 
wheel  until  I  had  raised  the  blade  as  high  as 
desired." 

In  short,  as  the  ordinary  handwheels  uped 
for  the  same  or  analogous  purposes  in  similar 
constructions  were  old.  the  claim  of  patentable 
novelty  rests  on  the  proposition  that  Mr.  Taft 
was  the  first  to  increase  their  weight  and  apply 
them  as  momentum  wheels  in  a  common  de- 
vice for  regulating  road  scrapers  to  secure  the 
well  known  result  attendant  on  the  use  of  such 
wheels. 

Was  he  the  first  to  do  this,  and,  if  so.  did 
such  increase  of  weight  involve  patentability? 

The  record  contains  a  number  of  prior 
patents  of  road  machines  in  which  the  vertical 
adjustment  of  the  scraper  blade  is  effected  by 
levers  on  each  side  of  the  machine,  with  con- 
necting mechanism  to  each  end  of  the  blade, 
the  actuation  of  either  lever  raising  one  end  of 
the  blade,  and  of  both,  raising  the  blade  as  a 
whole. 

The  patent  of  Head  of  November  25.  1873. 
shows  a  reversible  scraper  blade  adjustable  up 
and  down  at  either  end;  adjustable  laterally  in 
respect  of  side  projection  of  its  blade;  suscep- 
tible of  lieing  raised  quickly  at  either  end  or  as 
an  entirety:  carried  by  a  four-wheeled  frame; 
and  directlv  controlled  by  levers  through  sus- 
pendmg  cords  or  bars,  the  rear  ends  of  the 
levers  being  adapted  to  be  held  bv  catches  or 
upricrhts  projecting  up  from  the  frame  of  the 
machine. 

The  McCall,  Watkins,  and  Scott  patent  of 
March  9,  1875,  has  a  push  bar  reversible 
scraper,  with  bandlevers  and  stops  for  the  ver- 
tical adjustment  ot  the  scraper-blade  and  hand- 
wheels  for  steering. 

The  Cook  patent  of  September  22,  1^85,  has 
a  scraper  supported  by  a  wheeled  frame  and 
moved  by  push-bars,  and  capable  of  being 
rais(.*d  and  lowered  at  either  end  independently 
by  means  of  racks  connected  to  the  scraper, 
and  pinions,  operated  by  levers,  which  engage 
the  racks  and  move  them  up  and  down. 

These  lever  machines  were  all  operative,  and 
these  and  'other  patents  were  introduced  \lii% 
in  evidence  as  showing  that  wheeled  frames, 
reversible  and  nonreversible  blades,  levers  of 
various  forms  for  adjusting  either  or  boih  ends 
of  the  blade,  stops  for  locking  the  levers  in 
place,  stops  and  various  other  devices  for  con- 
necting the  levers  with  the  blades, — were  all 
well  known;  but  as  this  is  conceded  we  need 
spend  no  time  upon  them. 

It  should,  however,  be  observed  that,  broadly 
considered,  a  bandwheel  and  a  lever  are  sut>- 
stantial  equivalents   in    these   devices.    The 
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wheel  is  a  contiDuous  lever.  The  rim  eDables 
the  operator  to  la?  hold  at  any  point  desired, 
aod  takes  the  place  of  a  number  of  levers. 
But  it  is  denied  that  momentum  handwbeels 
are  the  equivalents  of  levers. 

Other  prior  patents  adduced  illustrate  the 
use  of  hand  wheels,  cranks,  and  momentum 
wheels. 

Dyson's  patent  of  June  2, 1^68.  for  a  "street 
srrai)or,"  has  a  triangular  frame  D,  having 
slots  in  which  the  bars  slip  up  and  down  freely, 
(o  which  I  he  scraper  blades  are  pivoted.  The 
dirt  is  trathered  up  within  this  trinnji^le  and  de- 
posited by  the  operation  of  the  rear  part  of  a 
frame  IT*.  The  irinncular  frame  D  is  raised 
by  a  crnnk wheel  with  n  crank  connected  by 
cords  with  two  wheels  in  such  manner  as  to 
revolve  both  wheels  simultaneously,  and  the 
whole  scraper  is  thereby  raised  and  retained 
by  the  enff  igement  of  the  crank  with  a  catch. 
The  experts  differ  as  to  whether  these  wheels 
can  be  used  as  handwbeels  if  so  desired  as 
well  as  by  means  of  the  cords  as  described  in 
the  patent 

The  Carey  patent  of  June  16,  1874,  for  an 
improvement  in  scrapers,  has  a  scraper  or  dirt 
scoop,  a  rack  attached  to  a  lever  which  carries 
the  scraper,  a  pinion  engaging  the  rack  to 
raise  and  lower  the  scraper,  a  crank  handle, 
as  an  equivalent  for  a  handwhee!.  to  turn  the 
pinion,  and  n  lock  to  hold  the  devices  in  their 
adjustetl  position. 

The  Taft  machine  seems  to  embrace  the  con- 
necting devices  of  this  patent,  but  it  has  a 
shaft  with  a  handwheel  instead  of  with  a 
crank. 

April  10.  1883.  Edwards  &  Dnrkee  obtained 
a  patent  for  an  improvement  in  grading  and 
37J  ditching  machines,  in  which  *all  the  ad- 
justments are  made  by  handwbeels.  This  has  a 
plow  beam  and  a  carryine:  apron  or  belt,  and, 
"by  arranging  the  several  handwbeels,  as 
shown  and  dtscril)ed,"  the  operator  "can  raise 
and  lower  either  end  of  the  plow  beam  inde- 
pendent  of  the  other,  and  raise  or  lower  the 
apron  as  required." 

The  patent  of  P:imer  H.  Smith  of  April  29, 
1884.  for  a  ditching  machine,  shows  a  plow 
"consistincof  an  inclined  flat  plate,"  supported 
by  a  wheeled  frame,  and  raised  and  lowered 
by  means  of  a  handwheel  and  pinion  acting 
upon  a  rack  connected  to. the  lever  which  car- 
ries the  blade.  The  blade  is  operated  by  a 
single  handwheel.  in  this  resembling  the 
foDtth.  tenth,  and  eleventh  claims  under  con 
sideration,  which  call  for  "an  operating  wheel 
(or  wheels),"  although  it  is  testified  that  "in  no 
case  could  the  adjustments  described  in  the 
patent  be  effected  by  a  sinsrle  wheel." 

»Iay  28.  1878,  letters  patent  No.  204,2a5,  for 
an  "improvement  in  track  clearers,"  were 
issued  to  Augvistus  Day.  This  was  a  device 
"for  effectually  clearing  street  railways  from 
snow  and  ice,  so  arranged  that  the  snow  will 
not  only  be  cleared  away  from  the  face  of  the 
rai's,  but  also  from  between  the  rails  and  a 
suitable  distance  on  each  side  of  the  track,^  it 
being  so  spread  and  packed  as  not  to  be  left 
"in  riilges  or  snowbanks  along  the  street." 

It  has  a  diagonal  scraper  suspended  beneath 
a  wheel  carriage  and  provided  with  a  liftine 
mechanism  consisting  of  a  chain  or  rope  wound 
upon  the  i^aft  by  mean's  of  a  handwheel,  there 
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being  several  handwbeels  for  effecting  the  dif 
ferent  adjustments  of  the  scraper  blade,  wbieh 
is  raised  at  either  end  at  the  will  of  the  oper- 
ator. 

This  concurs  with  the  mechanism  thus  de- 
scribed in  the  Taft  specification:  "In  Ilea  of 
connecting  the  handwheel  and  blade  liflinir  her 
or  lever  by  means  of  a  toothed  pinion  and  rack, 
said  parts  may  be  connected  by  a  strap  or  chain 
(one  or  more),  one  end  whereof  connects  with 
the  lift  bar  or  lever,  while  the  other  end  is  ar- 
ranged to  wind  onto  the  pinion  or  hub  on  tbe 
handwheel,  or  onto  a  sheave  geared  to  the 
handwheel  hub." 

Day's  patent  of  October  21, 1879.  No.  220.812. 
for  "snow plows,"  'has  a  diagonal  scraper[3S 
suspended  beneath  a  wheeled  carriage  and 
capable  of  being  raised  and  lowered  by  a  cheia 
or  cord  wound  upon  a  shaft  turned  by  a  band- 
wheel,  tbe  shaft  having  a  locking  device  con- 
sisting of  a  ratchet  wheel  and  a  dog.  There 
is  but  one  handwheel  which  raises  and  lowers 
both  ends  of  the  scraper  together,  while  the 
previous  Day  patent  bad  two  handwbeels  and 
chains  for  raising  and  lowering  the  two  ends 
of  the  scraper  independently.  The  substance 
to  be  dealt  with  was  snow,  and  rails  and  their 
bed,  with  some  distance  on  each  side,  the  sur- 
face to  be  cleared,  but  so  as  not  to  encumber 
the  circumjacent  highway.  In  view  of  the 
work  to  be  done,  light  handwbeels  might  he 
sufiicient,  yet  if  momentum  as  a  positive  aid 
were  found  necessary,  their  weight  could  be 
increased. 

Tbe  Boone  patent  of  October  21, 1851,  sbowe 
a  windlass  with  drums  for  winding  up  cords 
to  raise  weights,  with  a  wheel  and  pinion  and 
suitable  gearing  for  turning  the  drums,  and  a 
brake  stop. 

Tbe  L\  on  patent  of  August  6,  1878,  for  im- 
provement "  in  combined  ship's  pump  and 
windlass"  has  very  heav^  momentum  hand- 
wbeels for  operating  either  pumps  or  a 
winding  drum.  Apparently  these  wheels  are 
heavier  for  the  same  diameter  than  the  Taft 
handwhefls. 

The  Tyler  patent  of  February  14,  1882,  for 
"  friction  brake  fof  steering  wheels"  shows  a 
momentum  handwheel  for  operating  the  rod': 
der  of  a  vessel,  and  a  pedal  brake  for  holdinir 
the  wheel  in  any  desired  position  The  wheel 
is  not  described  in  tbe  specifications  as  a  mo- 
mentum wb  el,  but,  as  it  is  such  in  fact,  this 
is  not  material. 

Appellee's  expert  Bates  testifies  that  snch 
wheels  **  are  commonly  used  as  momentum 
wheels  and  have  been  as  long  ago  as  IttTL 
Tbe  operator  gives  them  an  impulse  and  thdr 
momentum  carries  them  on." 

It  is  not  controverted  that  a  heavy  wheel 
with  a  crank  pin  at  the  side,  such  as  shown, 
was  a  common  and  very  well  known  form  of 
construction  for  the  specific  purpose  of  ap|>llj- 
ing  momentum  to  a  crank. 

Tbe  wheels  employed  in  landing  ferryboats 
and  tbe  ancient  ^spinning  wheels,instanoe(l[39 
by  the  dis  lict  judge,  readily  recur  as  illustra- 
tions of  the  use  of  momentum  in  the  continuaaoe 
of  motion.  Indeed,  it  is  admitted  that  all  whe^ 
for  raising,  winding  up,  and  hoisting,  if  the 
load  ia  light  enough,  *'are  capable  of  perform- 
ing some  movement  after  the  hand  of  the  oper- 
ator has  left  them,"  and  the  principle  docs  not 
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depeod  upon  the  extent  of  the  aid  thus  given 
lopropulsioo. 

We  find,  then,  that  hand  wheels  id  the  regula- 
Ikm  of  scraper-blades  for  ditchlDg,  grading. 
itreet  and  road  clearing  were  old,  and  that  this 
was  true  of  the  utilization  of  momentum  when 
required  by  the  exigencies  of  the  case,  as  in 
capstan  wheels,  crank-shaft  wheels,  nidder- 
Rgulating  wheels,  pump  operating  wheels, 
and  80  on.  Every  one  knew  that  momen- 
ton  propelled  the  capstan  wheel,  the  rudder 
wheel,  the  pump  wheel,  the  spinning  wheel, 
after  the  hand  of  the  operator  was  withdrawn. 

The  law  of  nature  was  familiarly  understood 
that  any  moving  body  tends  to  continue  in 
motion  with  a  force  proportionate  to  its  speed 
and  weight;  and  it  was  well  known  that  the 
function  of  fly  wheels  and  balance  wheels  was, 
In  the  language  of  Mr.  Brevoort,  *'to  absorb 
€Der^  when  the  machiue  is  moving  at  greater 
speed  with  the  least  resistance,  and  to  give  it 
out  again  when  the  parts  meet  with  greater 
resistance." 

The  circuit  court  was  of  opinion  that  the 
use  in  road-machines  of  wheels  made  heavier 
in  the  adjustment  of  momentum  to  resistance 
was  not  a  new  use  of  momentum  wheels  in 
working  machinery,  and  that  the  difference  in 
weight  in  handwheels  performing  the  service 
of  rotary  levers  was  a  difference  in  decree  and 
not  in  kmd.  And  the  contention  as  to  infringe- 
ment conflrms  this  view. 

Mr.  Bates  describes  appellee's  machine  as 
"composed  of  a  wheeled  frame  or  carriage, 
beneath  which  is  suspended  a  turntable  and  to 
this  turntable  the  scraper-blade  is  attached. 
The  turntable  is  suspended  by  rods  from  the 
ends  of  a  bar  which  extends  across  the  machine 
and  is  capable  of  vertical  motion  between  up- 
rights. The  bar  is  supported  by  being  pivoted 
near  each  end  to  the  lower  end  of  a  rack-bar. 
The  rack  bars  are  moved  up  and  down  by  pin- 
40]ions  on  horizon tal^shat'ts,  the  shafts  extend- 
ing Dack  toward  the  rear  of  the  machine.  At 
their  rear  ends  are  bevel  gears  which  mesh  with 
pinions  on  cross-shafts,  and  there  is  a  band  wheel 
4m  each  cross  shaft  to  turn  it.  Tfiere  is  also  a 
iMndwheel  on  each  cross-shaft,  which  is  em- 
Inrsced  by  a  friction  band  or  handbrake.  The 
lisnd  is  connected  to  a  spring  treadle  so  that 
the  operator  can  loosen  it  by  putting  his  foot 
on  the  treadle.  The  handwheels  are  small 
wheels  comparatively,  similar  to  those  used  on 
car  brakes,  and  are  certainly  much  too  light  to 
act  aa  fiy  wheels  or  momentum  wheels  against 
such  a  weight  as  that  of  the  scraper  and  turn- 
table and  attachments.  Besides  this,  the  strain 
on  this  weight  is  a  constant  one,  always  acting 
io  the  same  direction  upon  the  handwheels. 
The  scraper  is  moved  forward  by  means  sim- 
ilar to  ordinary  plow-beams,  which  are  con- 
nected with  the  turntable,  the  turntable  being 
connected  with  the  front  of  the  machine,  or 
imtber  to  the  king  bolt  by  a  draft-ring  and 
link.  There  is  no  device  for  acting  with  a 
thrust  upon  the  scraper  wheel." 

Without  subjecting  the  evidence  to  critical 
•lamination,  it  is  enough  that  it  is  admitted 
that  these  handwheels  are  smaller  and  lighter 
than  those  of  appellant,  and  that  to  make  out 
infringement  it  is  requisite  to  construe  the 
patent  in  auit  as  covering  all  wheels  whose 
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momentum  can  be  utilized  in  operating  a  road- 
making  machine. 

On  the  one  hand  it  is  contended  that  appel- 
lee's handwheels  are  not  momentum  wheels  at 
all,  and  that  the  continued  motion  of  the  blade 
is  due  to  earth  pressure,  and  not  to  momentum; 
while  on  the  other,  this  is  denied,  and  it  is  in- 
sisted that  these  wheels  are  to  be  treated  as 
momentum  wheels  because  they  will  store  up 
*'a  useful  amount  of  energy  to  muke  them 
continue  their  further  movement,  when  the 
hand  of  the  operator  is  taken  therefrom,"  pro- 
vided "the  operator  shall  give  to  the  wheel  a 
rapid  and  vigorous  pull,  moving  it  while  his 
band  is  upon  it  at  a  greater  speed  than  it  after- 
wards maintains." 

We  can  hardly  doubt  that  similar  manipula- 
tion of  many  of  the  old  wheels  would  produce 
the  same  result,  and  if  there  could  be  infringe- 
ment if  this  were  not  so,  there  would  be  antici- 
pation if  it  were. 

*But  the  decision  of  the  circuit  court  [41 
rested  on  the  want  of  invention,  and  in  that 
conclusion  we  concur. 

**  The  whole  essence  of  the  Taft  invention," 
says  appellant's  counsel,  is  the  application  of 
momentum  to  carry  the  wheel  along  **  suflS- 
ciently  to  enable  the  operator  to  take  a  new 
grasp  (as  explained  by  Mr.  Brevoort),  without 
clumping  the  wheel  to  prevent  its  running 
backward." 

Did  increasing  the  weight  of  the  handwheels 
in  this  class  of  road  macTnnes,  in  order  to  cor- 
rect the  tendency  of  smaller  wheels  to  reverse, 
involve  patentable  novelty  ? 

We  do  not  think  so.  The  use  of  handwheels 
as  a  substitute  for  straight  levers  in  this  class 
of  machinery  was  old,  and,  whethefthe  wheels 
were  light  or  heavy  (and  heavy  wheels  were 
old),  they  alike  performed  the  service  of  rotary 
levers. 

The  patentee  had  acquiesced  in  the  rejection 
of  his  claim  for  a  road  machine  with  a  blade 
that  was  elevated  or  depressed  by  a  handwbeel 
operating  through  suitable  gearing,  and  could 
not  claim  the  l)enefit  thereof,  or  of  an  equiva- 
lent construction  of  the  claims  allowed.  To 
make  the  handwheels  heavier  was  to  increase 
their  capacity,  but  the  same  end  was  accom 
plished  by  substantially  the  same  means.  The 
means  were  old,  and  their  enlargement  by  a 
common  method  to  attain  a  better  result  in  the 
particular  instance  merely  carried  forward  the 
original  idea,  and  was  nothing  more  than  would 
occur  to  the  experienced  mechanic. 

It  appears  to  us  that  it  being  seen  that  the 
tendency  to  reverse  would  prove  objectionable 
in  the  proposed  machiue.  the  suggestion  that 
the  handwheels  should  be  made  heavier  in 
order,  by  greater  momentum,  to  correct  that 
tendency,  as  it  was  well  known  increase  in 
weight  coupled  with  adequate  rotative  force 
would,  sprang  naturally  from  the  expected 
skill  of  the  maker^s  calling,  and  that  this  use 
of  the  heavier  wheel  did  not  make  the  mechan- 
ism in  any  proper  sense  a  new  thing  evolved 
by  the  inventive  faculty. 

The  substitution  of  the  heavier  wheel  was 
not  the  product  of  a  creative  mental  concep- 
tion, but  merely  the  result  of  the  exercise  **of 
the  ordinary  faculties  of  reasoning  upon  the 
materials  supplied  by  a  special  knowledge,  and 
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42]  the  facility  *of  manipulatioo  which  results 
from  its  habiiual  and  intelligent  practice.'* 
Decree  affirmed. 


UKITED  STATES,  Appt.^ 

V. 

CHARLES    G.    GILUAT,    AdminUtntor, 
etc.,  of  Thomas  Gilliat. 

(8ee8.C.  Beporter^s  ed.  43-46 J 

Appeal  from  court  cfdaimi. 

An  appeal  cannot  be  taken  to  this  oourt  from  the 
decision  of  the  court  of  claims  under  the  act  of 
Confess  of  Aucrust  23. 1891,  upon  the  subsidiary 
question  as  to  the  particular  person  to  whom  the 
appropriation  made  by  the  act  of  March  8. 1801, 
for  payment  of  French  spoliation  claims,  should 
be  paid. 

[No.  585.] 

aubmitied  OeMm  13,  1896.    Decided  October 

te,  1896. 

APPEAL  from  a  decision  of  the  Court  of 
Claims,  under  the  act  of  August  28,  1894, 
deciding  that  Charles  G.  Gilliat,  the  appellee, 
adminislrator,  etc,  was  entitled  to  payment  of 
a  portion  of  a  French  spoliation  clum.  On 
motion  to  dismiss.    Diemiseed. 

Statement  by  Mr.  Justice  Peekluunt 
This  is  one  of  the  claims  orifri Dating  in  the 
depredations  committed  by  French  cruisers 
upon  the  commerce  of  American  citizens 
prior  to  the  year  1800,  commonly  called  French 
Spoliation  Claims.  Pursuant' to  the  proyl- 
sions  of  the  act  of  January  2U,  1885  (28  Stat,  at 
L.  283),  the  claim  mentioned  in  this  proceed- 
ing (among  many  others  of  a  like  nature)  was 
presented  to  the  court  of  claims,  and  that 
court  made  an  award,  advising  the  payment 
of  the  claim,  which  was  reported  to  Congress, 
pursuant  to  the  act  above  mentioned,  and  Con- 

Eress,  by  the  act  of  March  8.  1891  (26  Stat,  at 
.  802),  appropriated  money  (§  4,  p.  897)  "  to 
pay  the  findings  of  the  court  of  claims  on  the 
following  claims  for  indemnity  for  spoliations 
by  the  French  prior  to  July  8l,  1801  "(among 
others,  on  page  900),  "  on  the  ship  Hannah, 
Rirhurd  Fryer,  master,  namely,  ...  to  John 
A.  Brimmer,  administrator  of  John  Gilliat,  de- 
ceased. $35,840.44."  By  the  last  clause  in  the 
act  (p.  i*08)  Congress  added  a  proyiso  as  a  condi- 
tion to  the  payment  of  the  awards  mentioned 
43]*therem,  which  reads  aa  follows:  Promded^ 
That  in  all  caaes  where  the  original  aufferera 
were  adjudicated  bankrupts  the  awards  shall 
be  made  on  behalf  of  the  next  of  kin  instead 
of  to  aasignees  fn  bankruptcy,  and  the  awards 
in  the  cases  of  Individual  claimants  ahall  cot 
be  pnfd  until  the  court  of  claims  shall  cer- 
tify to  the  Secretary  of  the  Treasury  that  the 
personal  representatives  on  whoae  behalf  the 
awani  is  made  represent  the  next  of  kio,  and 
the  courts  which  granted  the  administratiooa, 
reapectiyely.  shall  haye  certified  that  the  legal 
reprrfientatiyea  have  given  adequate  aecuritj 
for  the  legal  diaburaemeot  of  the  awards."  , 
John  A.   Brimmsr,  the  adminiatntor  lo 


whom,  by  the  act  of  1891,  the  approprlattom 
was  ordered  to  be  paid  upon  the  conditkm 
above  i^ted,  waa  unable  to  comply  with  tbn 
same,  and  Congress  by  the  act  of  August  tt, 
1894  (28  Stat,  at  L  487),  enacted  *«  that  Ikn 
sum  of  $35,840.44,  appropriated  to  be  paid  lo 
John  A.  Brimmer,  Jr.,  administrator  of  Jokn 
Gilliat.  deceased,  in  Uie  act  entitled  *An  Act 
Making  Appropriationa  to  Supply  Deficienciet 
in  the  Appropriations  for  the  Fiscal  Year  End- 
ing June  80.  1891,  for  Prior  Tears,  and  forOth* 
er  Purposes,'  be  paid  to  the  person  or  peraonn 
entitled  to  recover  and  receive  the  same,  to  lie  an* 
oertained  by  the  court  of  claims  upon  sufficieol 
evidence  and  certified  to  the  Secretary  of  thn 
Treasury."  Proceeding  under  the  above  enad- 
ment,  Charles  G.  Gilliat,  the  appellee,  pm- 
aented  his  petition  to  the  court  of  claims  for 
the  payment  of  one  third  of  tbe  sum  named, 
on  the  ground  that  he  waa  a  grandson  of  oon 
of  the  three  original  sufferers  by  reason  of  ttio 
seizure  of  the  ship  Hannah,  above  mentioned, 
and  had  been  duly  appointed  administrator  df 
b»nis  non  of  the  estate  of  bis  grandfather  l^ 
the  chancery  court  of  tbe  city  of  Richmond 
and  state  of  Virginia.  The  Attorney  General 
answered  the  petition  of  the  claimant,  denied 
tbe  allegations  therein,  and  asked  judgment 
that  tbe  petition  be  dismissed. 

Upon  the  hearing  the  court  of  claims  d^ 
cided  that  the  peiiiionerwas  the  administrator 
of  the  estate  of  Thomas  Gilliat,  who  was  MW 
of  the  three  members  of  tbe  firm  of  Gilliat  A 
Taylor,  the  original  sufferers,  and  that  the  nett- 
tiober  *represented  the  descendants  and  [44 
next  of  kio  of  the  above-mentioned  Thomaa 
Gilliat,  and  the  court  cert  fied  to  the  Secreiaiy 
of  the  Tiensury  for  payment  to  such  aduiinuh 
trator  to  the  extent  of  one  third  of  the  sum  of 
$88,^^0.44.  appropriated  by  the  art  of  Mardl 
8,  1891,  being  the  sum  of  $11,946.81,  which 
waa  the  extent  of  tbe  intf*rest  of  Thomas  Gil* 
list  in  the  partnership  of  Gilliat  &  Taylor.  The 
Attorney  General  in  his  notice  of  appeal  do- 
scribed  tbe  certificate  of  the  court  of  clalxna^ 
which  it  made  to  the  Secretary  of  the  Treao> 
ury,  pursudnt  to  tbe  alMve  act  of  March  1^ 
1891.  as  a  judgment,  and  as  sucb  assumed  to 
appeal  therefrom  to  tbe  Supreme  Couit  of  the 
United  States.  The  notice  of  appeal  waa  filed 
and  allowed  in  open  court  by  tbe  chief  ]a»- 
tice  of  the  court  of  claims,  and  the  record  be> 
ing  now  before  this  court,  a  motion  is  made  lo 
dismiss  the  appeaL 

Mr.  Frojik  W.  Haekott  for  appellee,  fta 
favor  of  motion  to  dismiss. 

Mf9ir$.  JoshoA  Eric  DodM»  Assistant 
Attorney  General,  and  Chw^rlmmW*  RnneoM 

for  appellant,  in  opposition  to  motion. 

Mr.  Justice  Poekluun  delivered  theophdott 
of  the  court: 

The  appellee  moyes  to  dismiss  tbe  sppeal  In 
this  proceeding  on  the  ground  that  the  action 
of  the  court  of  claims  waa  conclusive  under 
the  apecial  statute  of  August  28. 1894  (28  Stat, 
at  L.  487),  providing  for  the  hearing  of  Ike 
question  of  fact  by  the  court  as  to  what  per- 
son was  entitled  to  recover  and  receive  tlN 
amount  appropriated  to  be  paid  to  John  A. 
Brimmer,  Jr.,  under  the  act  of  March  1, 
lam  (86  Stat,  at  L.  8fli^  900). 
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We  tbink  the  appeal  should  be  dismissed,  cases,  the  nature  of  the  ori^nal  claim  aod  the 

The  original   act  of  Congress  of  January  20,  manner  in  which  it  has  been  treated  by  Con- 

I880,  by  which  the  claimauts  in  the  spolintion  gress,  and  the  language  of  the  appropriation, 

cases  were  referred  to  the  court  of   claims,  as  contained  in  the  act  of  1894,  all  clearly  lead 

gave  DO  power  to  that  eourt  to  enter  judg-  to  the  conclu<%ion  that  Congress  intended  the 

ment  upon   its   finding.     By  §6  of  that  act  decision  of  the  court  of  claims  to  be  final,  and 

the  finding  and  report  of  the  court  were  to  be  that  the  Secretary  of  the  Treasury  should  pay 

taken  merely  as  advisory  as  to  the  law  and  facts  upon  receipt  of  the  certificate  provided  tot  in 

45]^found,and  were  not  to  conclude  either  the  act. 

the  claimant  or  Congress.    No  appeal,  there-  The  motion  to  dismiss  the  appeal  is  there- 
fore, could  be  taken   from  the  report  of  the  fore  granted,  and  the  appeal  dumisied, 
court  of  claims  made  to  Congress  under  that 

act.     The  lial»iliiy  of  the  government  for  the  ""— ^ 

payment  to  those  entitled  to  it  of  the  amount  TTxrTT«T?rfc  g^ltvo    m^ 

of  <iamages  sustained  by  them  by  reason  of  the  UJNllUiJJ  &  l  AIII.S,  I'lj,, 

captuie  of  the  ship  l)annah   and   its  cargo,  ^' 

owned   bv  the  firm  of  Messrs.  GilHut  &  Tay-  HENRY  HEWECKER 

lor.  was  found  by  the  court  of  clainis  and  re-  ^^  g  ^  Reporter's  ed.  46-49J 

ported    to  Congress  pursuant  to   the  act   of  \dc«  o.  v^.  «cput it»i  •  ou.  «w-ww 

1885,  and  the  appropiiation  was  subsequently  Certificate  oj  divinon  of  opinion  in  criminal 
made  by  that  body  for  the  payment  of  such  "^           •'              ^^^  ^ 
damages.     The  person   to  whom  the  appro- 
priation  was  made  was   unable  to  receive  the  Certificates  of   dtvisioo  of  opinion  in  orlminal 
same,   because    of    his    inability    to    comply  cases,  whether  made  at  the  request  of  the  United 
with  the  proviso  contained  in  the  act  of  appro-  States  or  of  the  accused,  are  not  allowable  since 
priation.'    For  the  purpose  of  ascertaining  the  the  act  of  Man  h  8. 1891.  by  which  the  provi&ioos 
person  who  might  be  entitled  to  recover  and  o'U.  S.  Rev.  Stat.  «65l,  (W7,  inrelaUonto  sucti 
receive  the  sum  already  appropriated  by  Con-  certificates,  are  repealed, 
gress.for  the  payment    of    the    damntres  de-  [No.  547.] 
•cribed,  Concress  passed  the  act  referring  to 

the  court  of  claims  that  sinple  question,  and  Submitted  October  IS,  1806.     Ikeided  October 

that  court,  after  having  ascenained   the  fact  ^^»  18i)6, 

upon  sutlicient  evidence,  was  by  the  act  di-  >^xr  a  nvrf-riis^inkTv  «#  «i;«{.</x..  <«  «»^4« 

ficicd  to  ceriify  the  same  to  the  Secretary  of  0^  ^  £^^^^^iP      1  /J  Z    ?i?J  ri^^^^^^^^ 

the  Treasury.  ^As  the  action  of  the  court  of  J/  ^^^^^''^^T^if^®  q  l.i^nr'^Ll  R^^^^ 

claims  upon   the  original  claim   made  under  Court  of  ^^V^^^^^^  States  for  U^e  8^^^^^^ 

Iheactof  1885  was  notfhesubjectof  an  appeal  ^JT  "^^„^^  ^^^  York  in  a  criminal  case  in 

to  this  court,  but  was  simply   advisory  in  its  ^^^cj^  Henry  Hewecker  was  mdicted  for  the 

nature,  the  whole  matter  being  left  to  the  dis  "l^^^f  o   one  Miller,  and  mterposed  a  special 

cretioo  of  Congress,  we  think  it  clear  that  it  pea  that  the  offense  was  barred  by  tbe  sialule 

was  not  the  intention  of  that  body  to  permit  of  limitations.     On  motion  to  dismiss.     Dts- 

an  appeal  from  the  finding  of   the  court  of  ^•Jff^*-    .           .  »  j  1    *u         »  j 

claims  upon  the  subsidiary  question  as  to  the  ^^  ^l""^  *'«  slated  In  the  opinion, 

particular  person  to  whom  the  appropriation  ,  ^^-    Abram  J.  Roae  for  defendant,  in 

alrt-ady  made  by  Congress  should  be  paid.  ^a^Jl'  of  nation  to  dismiss. 

It  w^is  undoubtedly  the   intention  of  Con-  ^  ^^-  f  •  M-  Dickin.on.  Assistant  Attorney 

gress.   by   the  language    used  in    the  act  of  General,  for  plaintiff,  m  opposition  to  motion. 

1«94,  to  refer  to  the  court  of  claims  simply  „_.    ^^,  --     .,     _,   „       ,  .,        j.u   i^»t 

the  ascertainment  of  the  proper  person  to  be  *Mr  Chief  Justice  PuUer  delivered  the  [47 

paid  the  sum  which  it  had  already  acknowl-  op  nion  of  the  court: 

edged  to  be  due  to  the  representatives  of  the  Hewecker  was  indicted  for  the  murder  of 

original  sufferers   from  the  spoliation,  and  it  ??«  Miller,  on  January  17. 1892,  in  the  bay  of 

was  not  intended  that  the  decision  which  the  Havana,  off  the  island  of  Cuba  on  board  an 

court  of  claims  might  arrive  at  should  be  the  American    vessel,   within   the  ?amiralty  and 

subject  of  an  appeal  to  this  court.     We  think  maritime  jurisdiction  of  the  United  b  ates  and 

ConirresM  intended  that   when  such  fact  had  put  of  the  jurisdiction  of  any  particular  state, 

been  ascertained  by  the  court  of  claims,  upon  ^^  ihecircu  t  court  of  the  Uiiiied  States  for  the 

evidence  sutlicient  to  satisfy  that  court,  the  southern  district  of  New  York,   that  district 

461  fact  was  to  be  certified  by  the 'court  to  the  being  the  district  in  which  he  was  found  and 

Secretary  of  the  Treasury,  and  such  certificate  ^^^0  which  he  was  first  brought     To  the  in- 

was  to  be  final  and  conclusive.  did  ment  he  entered  a  spec  al  plea  in  the  na- 

The  case  resembles  in  some  aspects  that  of  ^ure  of  a  plea  in  abatement,  to  the  effect « hat 

Ex  parte  United  States,  84  U.  8   17  Wall.  489  ^^«;J°^[^*'°?°m.'^^  "^J  ^t°"°^  "°'i\  ^?SSo    ?' 

[21:  69«1.      It  differ,  from    Ex  pa^te    United  i?86;  that  Miller  died  January  21      892.  in 

Matter  Vigo'i  Case"u  88  U.  8.  21  Wall.  648  9«k>a,  without  the  United  States  and  ibat  un- 

[22:  6901.  berausethe  original  claim  was  never  ^er  and  by  virtue  of  U.  8.  Rev.  Siat    §  1048. 

deferred  to  the  court  of  claims  for  such  judicial  he  could  not  be  prosecuted  or  tried  .that  from 

acUon   as  should   terminate  in    a  judgment,  January  17.  1892,  until  the  date  of  the  finding 

but  it  was  only  referred  to  it  by  Congress  for  of  the  indictment  he  had  not  fled  from  justice 

the  purpose  of  receiving   what  is  termed  its  note.-^«  to  jurisdiction  of  VnUed  States  8u- 

advisory   conclusion**,  upon    which   Congress  preme  Cot<rf  in  cases  certified  on  divisinn  of  circuit 

would  proceed  in  its  discretion.  court;  on  wTiat  dicisUm should  he,— see  note  to  Wet)- 

But  aside  from  either   of  the  above-cited  ster  v.  Cooper,  18:  8SS. 

IM  U.  S.  ^« 
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but  had  ben  confined  in  a  prisoD  at  Hhtsdr. 
Cubs,  upon  a  ttiHrKC  of  a'-snult  inSiclcd  io 
iliKlciiy:  Mild  iIk'.i  ilicreforu  tlie  offpose  with 
whicb  DC  nns  tliuiiicd  b;  Ibc  iodlctment  wna 
barrcil  bv  IbesiHiiile  of  llmilnlinDa.  To  Ibia 
plpn  Ibe  tJoilet!  Si"ti-»  iDlcrpuscd  a  rtcnnirrer. 
and  ar^iumcot  was  hail  IbrrfOD,  wLcrt-vipoD 
Ibe  ]u3::eH  of  tbe  circuit  rourl,  the  court  be' 
log  belli  bj  a  circuit  judge  and  a  district 
ju<l^>,  annoiint'cil  ibnl  Ihi'y  were  divideil  io 
iipioion  upon  ctrliiin  qucslionsof  law  ari!<iqe 
oD  Ibe  demurrer,  and  the  points  upon  wbich 
Ibe  judccs  dlsiiprcpil  were  at  Ibe  rcqucHlof  [lie 
United  Siiilcs cerilfied  Io  tbii  court.  Tbe  cusc 
was  snbmiitpd  on  a  mnlicin  to  diE^miss. 

By  Ibe  judiciiiry  act  of  Morcb  3,1891,  it 
waa  provided  ihnt  ilii:^  court  sbould  not  buve 
appellale  jurisdi.liou  by  appeal,  by  writ  of 
error,  oroilicrwise,  over  Ibe  ciroiiil  courts, ex- 
cept accoid'ii;;  10  llie  provisions  of  tbe  act:  and 
jurikdiclimi  unx  spfcillcidly  given  in  "cases 
of  coDvictinn  for  a  capital  or  olberwUe  inla- 

lonukrv.  Pn,V«/«T/M,lS8n-8.  13341  \L. 
ed.  101]  we  decided  tbal  U.  S  Rev.  Slot.  S§W1, 
BB7.  in  relniiou  locerlillcmcs  ofdi.ision  of  opin- 
48]  ion  iocriinionlcnaee  were  repealed  "for  Ibe 
reaaoDS  civea  lUcrein.  Ii  is  true  tbnl  in  that 
caK  tbe  delendiiDls  had  been  found  eiiDly  and 
ibat  Ibe  cetliricaie  of  division  nna  on  a  moiinn 
for  H  new  trial.  Tbe  general  rule  was  thai  ibis 
court  could  not,  upon  a  ccriilicate  of  division 
of  opiniiiD,  acquire  jiirisdiciion  of  qiieBtiona 
relalinjc  Io  mnttera  of  pure  discretion  in  ibe 
circuit  court. and  therefore tbatace'lidcale on 
a  motion  for  new  (rial  would  not  lie.  but 
where  Ihe  queMions  presented  went  direclly  Io 
Ibe  merila  of  ibe  case  il  bad  been  beld  ibat 
Juripdiclion  migbl  be  entertained.  United 
State*  V,  Hotenivrg.  74  U  S  7  Wall.  BSD  1)9: 
263),  And  nceoniinely  we  did  not  dismisa 
the  certiticaie  bi-CHUM:  made  on  a  motion  for 
new  trial  since  the  mainlenaDce  of  tbe  infor 
million  at  all  depended  on  tbe  points  certified. 

In  tbi<  <'a^  it  is  ronlended  that  the  riuhlof 
ibe  Uuilpd  Slalee  Io  proceed  upon  a  ceriificale 
of  division  wna  nol  bmut'lit  before  us  in  llist 
case nnil  that lUeien'.onBa="Kni'd  by  iiaforlbal 
decision  are  not  rlenrly  applic«hle  bore  But 
we  are  unable  to  arri»e  at  any  other  conclii^inn 
and  see  do  reason  for  a  dilTereot  opinion  on 
tbe  general  question  than  lliere expressed 

By  Lbe  act  of  March  8,  1R9I.  apHla'e  iuris- 
diciioQ  on  error  was  given  in  all  criniinKl  cases 
either  to  this  court  or  tlie  circuit  couii  of  np- 
peata  in  favor  of  Ibe  Hccused.  and.  as  Io  them, 
U.  8  Rev.  Slat.  ^§  651,  OUT,  did  doi  rpmain 
io  force.  And  IT  itie  Kctioos  were  repented m> 
far  as  defendunta  were  concerned,  we  ihink  It 
follows  that  this  was  so  as  to  Ibe  United 
Slaica  and  that  a  ceriilicsle  wbicb  could  not 
be  grnnied  u[)on  tbe  ier|Ue<it  of  the  defendanls 
could  not  be  granted  on  Ibe  request  of  the  proa- 

In  Ihiittd  ftt-t<-i  v.  ftongfi,  144  D.  R,  810 
[30:  44S).  it  was  beld  Ibat  tbe  acl  of  1891  did 
notconfer  upon  the  Uiiil>-d  Slate*  the  right  Io 

acd  a«  that  riftbt  wan  given  in  favor  of  tbe  ac- 
ruaed  io  all  sucb  cnses,  and  review  bycertill- 
cate  done  ft*«7  wlib  without  any  iprcifle 
MTinc  Id  favor  of  tbe  Uoltnl  Suim,  wr  are 
of  opIoioB   that   tbe  reaaODins  In  Bidir  t. 


SorRBUB  CouBT  OF  THB  Uhited  Statu.  Oct.Txbm, 

United  Statu  appllei,  and  that  tbe  act  fai> 
Dishea  tbe  ekcluaive  rule.     Tbe  appellate  jo- 

risdiction  was  increased  in  many  lespects  by 
tbnt  act  and  wsscurtailed  io  others,  and  while 
enlarged  in  criminal  casea  it)  favor  *of  de  [49 
fendanta,  it  was  at  the  same  '" ' ■"   "" 


ider  tbe   Revised   Statutes  tbe  remedy 
by  certificate  wasopea  to  be  availed  of  by.tba 


UNITED  STATES  Appt, 

EDWARD  KURTZ. 
[See  8.  C.  Beporter'a  ed.  48-t3.] 


I.  Id  oomputinR  the  fees  of  the  clerk  for  record- 
Inf  Ihe  entrteHand  proceedings  ]□  a  erimlna]  c«iaa 
under  V.  S.  Rev.  Slat.  I  HSK.  Ibe  enllre  record  la 
to  be  taken  as  one  In^imnieni,  and  tbe  folloa 
counted  comlnuouilj  from  ttoslnalTiB  to  end.  ID- 

gepamie  [DstrunieTit.  and  compuCinK  It  m  one 
folio  Bkbnugh  It  may  contain  ontj  a  fev  words. 

E.  Theclerk'a  right  lo  tbedocket  teeof  (Slf  tes- 
Ilmon;  is  lakco,  or  (2  If  nnne  Is  taken,  under  U. 
8.  Rot.  8tat.  I  K!S,  alMcbea  when  tne  iaaue  la 
Joined,  and  U  doe  lost  by  tbe  sutnequent  wltb- 
drawal  of  Ibe  plea  wblch  conslltutes  tbe  laue. 

8.  Tbe  clerk  Is  eotlded  tosuch  docket  tee  In  everr 
case  where  Issue  waa  Joined.  alLfaouiih  ihe  caise  ba 
subsequently  discontinued  upon  nol.  proa,  en- 
tered.   The    third    parairrapb  of  a   causa  "dla- 

dlsmissed  or  dIscoDilnued  betore  Issue  Joined. 

king  a  record  of  Iha 


by  lb 


■s  of  iuroTi  vllb  Iheir  roaldences.  a 
lejury  conimlgsloner.  can  tw  clain 


and  no  other 

I.  A  clerk  Is  entitled  to  tees  for  entering  an  order 
or  court  dlrectlDir  him  as  to  the  disposltloa  of 

tlfluates  ot  deposits  or  Ones,  allbough  be  has  also 
a  oommlssiop  of  1  per  cent  tor  receiving,  keep- 
ing, and  dlsbuislnu  the  money. 


APPEAL  from  a  judemeut  at  the  Court  of 
Claima  adj'idging  that  the  clerb  aod  coio- 
misaioner  of  the  circiiit  court.  Edwaid  Kun^ 
Is  entitled  to  certain  fees.  Ptterted  aod  cue 
remanded  for  a  new  Judgment  In  confonnllj 
to  the  opinion  of  this  court. 


Varm.—Ar  Io  offleert'  feet  and  eirmprtnatim;  tM^ 
Mtuclbmof Halulet:  eilrajiav:  pcrion  AoliJiiagtMe 
nfficit:  eonttnicffrm  nf  ilatvirt  In  reor<rd  In  elUtrui— 
•e^  note  lo  United  States  v.  Jones.  SI:  dSS. 

.^sloulm  pan  or  comijaunliun  la  "fficen^  BE«MMa 
to  Dnlted  States  v.  Maodaniel.  &  EST. 

164  11.8. 
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Uhitbd  Stat£8  v.  Kuktz. 
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Stotement  by  Mr.  Justice  Brown: 
This  was  a  pelitioD  by  Kurtz,  wbo  was 
elerk  and  comroissioDer  of  the  circuit  court  for 
tbe  eastern  district  of  Wiscoosio,  for  fees  al- 
leged to  have  been  earned  by  him  in  both  ca- 
pacities. 

Tbe  case  resulted  in  tbe  allowance  of  a  large 
number  of  disputed  items,  and  a  final  judgment 
in  favor  of  tbe  petitioner  in  tbe  sum  of  $lf)5.10. 
50 1  The  government  appealed,  and  ^assigned 
u  error  tbe  allowance  of  certain  items  specifi- 
cally set  forth  in  the  opinion. 

Mr.  Joshua  Eric  Dodge*  Assistant  At- 
torney General,  for  appellant. 
Mr,  Charles  C.  Lancaster  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

1.  Tbe  first  assi^ment  of  error  is  taVen  to 
the  allowance  to  the  petitioner  of  clerk's  fees 
for  recording  in  tbe  final   record   books  tbe 
entries  and   proceedings  in  various  criminal 
cases,  consisting  of  the  indictment  or  informa- 
tion, warrants,  recognizances,  judgments,  and 
other  proceedings,  as  required  by  rule  of  court, 
at    15  cents  per  folio.     It   seems  that  these 
records  were  made  by  him  in  compliance  with 
a  rule  of  the  circuit  court  adopted  November 
3,  1890,  requiring  the  clerk  to  keep  a  criminal 
£nal  record  book,  in  which  should  be  recorded 
^'the  indictment  or  information,  and  all  rocog- 
DizADces,  warrants,  process  (except   writs  of 
subpoena  and  proceedings  thereunder),  judg- 
ments, and  other  proceedings  in  every  prose- 
cution for  violation  of  tiie  criminal  laws  of  the 
United  States."    For  making  up  these  records 
the  clerk  charged  a  fee  of  15  cents  per  folio  in 
pursuance  of  the  8th  subdivision  of  U.  8.  Rev. 
Stat.  ^  828,  which  entitles  him  to  this  amount 
"for  entering  any  return,  rule,  order,  continu- 
ance, judgment,  decree,  or  recognizance,  or 
drawing  any   bond,   or   making  any  record, 
return,  or  report."    The  only  objection  was  to 
tbe  clerk's  method   of  computing  folios  by 
treating  each  document,  judgment,  order,  and 
direction  of  the  court  as  a  separate  instrument 
for  the  enumeration  of  folios,  instead  of  count- 
ing the  folios  of  the  record  as  one  instrument 
continuously  from  beginning  to  end. 

Tbe  assignment  is  well  taken.  By  his 
method  of  computation  tbe  clerk  charges  for 
each  entry,  many  of  which  are  less  than  a 
dozen  words  in  length,  as  for  one  hundred 
words.  This  may  be  proper  where  the  charge 
is  made  under  the  1st  clause  of  the  paragraph 
51]  **for  entering  any  return,  rule,  *order," 
etc.,  upon  tbe  journal  of  tbe  court,  but  the  evi- 
dent intent  of  tbe  statute  is  that  for  tbe  purpose 
of  making  up  the  record  as  a  history  of  the  case 
tbe  entire  record  shall  be  taken  as  one  instru- 
ment. 

2.  The  Dext  item  to  which  the  government 
objects  is  to  the  allowance  for  making  dockets, 
indexes,  taxing  costs,  etc.,  in  nine  cases,  in 
which  defendants  at  first  pleaded  not  guilty, 
and  at  a  later  day,  with  no  steps  or  proceedings 
intervening,  withdrew  such  plea,  pleaded 
guilty,  and  judgment  was  entered  upon  such 
plea. 

In  this  connection  ?  828  provides  as  follows: 

"For  making  dockets  and  indexes,  issuine 

venire,  taxing  coAts,  and  all  other  services,  on 


the  trial  or  argument  of  a  cause  where  issue 
is  joined  and  testimony  given,  $8." 

Kor  like  services  "in  a  cause  where  issue  is 
joined,  but  no  testimony  is  given,  $2." 

For  like  services  '*in  a  cause  which  is  dis- 
missed or  discontinued,  or  where  judgment  or 
decree  is  made  or  rendered  without  issue,  $1." 

The  argument  of  the  government  is  that  as 
tbe  plea  of  not  guilty,  which  constituted  the 
issue,  was  withdrawn,  and  a  plea  of  guilty 
subsequently  entered,  upon  which  judgment 
was  rendered,  the  case  should  be  treated  as  one 
in  which  no  is.«iue  was  ever  joined,  and  that  the 
conditi  <n  in  which  tbe  case  stands  w lien  finally 
disposed  of  is  tbe  criterion  for  the  fee  to  l)e 
chareed — in  other  words,  if  tbe  case  be  finally 
disposed  of  upon  a  plea  of  guilty,  regardless 
of  tbe  issue  previously  joined,  tbe  clerk  is 
only  entitled  to  tbe  fee  which  would  have  been 
allowed  him  if  no  issue  had  ever  been  joined. 

While  we  have  held  that  a  docket  fee  is  not 
taxable  until  the  case  is  finally  disposed  of 
( United  Stttet  v.  MeCandUHS,  147  U.  S.  602. 
694,  IF  3  [37:  384.  335]).  we  are  still  of  the 
opinion  that  tbe  clerk's  right  to  the  docket  fee 
as  upon  is.sue  joined  attaches  at  the  time  such 
issue  is  in  fact  joined,  and  is  not  lost  by  the 
subsequent  withdrawal  of  the  plea  which  con- 
stituted the  issue.  Even  when  the  clerk  is  al- 
lowed $3.  there  is  no  requirement  that  judg- 
ment shall  be  entered  upon  tbe  issue^  but  only 
*ihat  testimony  shall  be  given. the  only  dif-[5:£ 
ference  between  the  1st  and  2d  paragraphs  be- 
ing that  testimony  must  be  taken  to  entitle  tbe 
clerk  to  $3,  while,  where  none  is  taken,  he  is 
entitled  lo  $2.  If  the  position  of  tbe  govern- 
ment be  sound  it  would  seem  to  follow  that, 
if  tbe  defendant  plead  not  guilty  and  a  jury 
trial  be  bad,  and  the  jury  disagiee,  or  before 
verdict  actually  rendered  the  defendant  with- 
draw such  plea  and  enter  a  plea  of  guilty,  the 
clerk  is  entitled  to  no  more  than  be  would  have 
been  if  the  defendant  bad  pleaded  guilty  upon 
first  beinir  arraigned.  We  think  this  could  not 
have  been  the  design  of  tbe  statute. 

8.  The  next  item  differs  from  tbe  last  only 
in  the  fact  that,  after  issue  was  joined,  the  case 
was  subsequently  discontinued  upon  not.  proi. 
entered.  Literally  it  falls  within  tbe  3d  para- 
graph of  a  cause  ''dismissed  or  discontinued;" 
but  we  think  that  clause  applies  only  to  ihosb 
cases  where  the  case  is  dismissed  ordi  scon  tinned 
before  issue  has  been  joined,  and  that,  as  in 
the  previous  case,  the  clerk's  right  to  the  larger 
docket  fee  attaches  at  the  time  issue  is  joined. 
There  is  somewhat  more  doubt  as  to  the  con- 
struction of  this  paragraph  than  the  last;  but 
upon  tbe  whole  we  thiuk  that  it  was  tbe  design 
of  tbe  statute  to  allow  tbe  larger  docket  fee  In 
every  case  where  issue  was  joined  in  the  course 
of  the  proceedings. 

4.  Objection  is  made  to  a  folio  charge  for 
making  a  record  of  the  names  of  jurors  with 
their  residences,  as  drawn  by  the  jury  commis- 
sioner. In  tbe  case  of  United  States  v.  King, 
147  U.  S.  676,  678  [37:  828,  829],  we  held  that 
the  statute  creating  jury  commissioners  (21 
Stat,  at  L.  43)  did  not  make  the  clerk  of  the 
court  such  commissioner,  although  it  required 
him  to  act  with  the  commissioner  in  selecting 
the  names  of  jurors,  anc^  placing  them  in  tbe 
jury  box;  and  that  a  new  duty  was. thereby 
imposed  upon  him  as  clerk,  for  which  no 
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compeosatioD  was  provided  by  law.  Tbe 
quesiioD  in  tbaf  case  was  wbetber  tbe  clerk  was 
eDiitled  lo  a  per  diem  fee  of  $5  for  services  in 
selecting  jurors,  in  analogy  to  the  compeDsa- 
tioD  allowed  to  (be  jury  commissiouer;  aod  it 
was  beld  (hat  be  was  DOt  But  it  was  not  in- 
ten«led  in  (bat  case  to  bold  that  tbe  clerk  was 
53]  bound  to  forego  any  of  bis  ordinary  *fees 
as  clerk,  simply  because  be  was  aiding  tbe  jury 
commissioner  in  tbe  performa>  ce  of  a  new 
du(y;  and  it  seems  to  us  that  if  tbe  practice  in 
(hat  court  requires  tbe  clerk  to  make  a  record 
of  the  names  of  juiors  with  their  residences, 
or  to  Ho  any  other  inciden(Rl  work,  in  connec- 
tion with  the  names  of  tbe  jurors  drawn,  be  is 
entitled  to  charge  for  that  as  for  ''making  a 
record.*'  It  does  not  appear  that  a  list  of  tbe 
jurors  wi(b  their  residences  is  strictly  a  part 
of  the  records  of  the  court;  but  assuming  that 
such  list  is  required  to  be  made  by  tbe  order 
or  tbe  r  ractice  of  tbe  court,  and  po8(ed  up  in 
the  cleik's  oftice,  or  preserved  in  tbe  files,  and 
no  o(hi'r  method  of  compensa(ing  the  clerk  is 
provided,  we  think  it  may  be  properly  charged 
for  by  the  folio. 

5.  The  final  objection  of  tbe  government  is 
made  to  an  item  for  entering  an  order  of 
court  directing  the  clerk  as  to  what  disposi(ion 
to  make  of  tbe  money  received  for  fines  in 
ceriaio  ca<^es.  aod  for  filing  thirteen  certificates 
of  deposit  of  the  bank  for  fines  paid  in  to  tbe 
credit  of  (be  Treasurer  of  tbe  United  States. 
Tbe  claim  of  tbe  government  is  that  tbe  statu- 
tory fee  of  1  per  cent  "for  receiving,  keeping, 
and  paying  out  money  in  pursuance  of  any 
stHiu'e  or  order  of  court,"  covers  all  incidental 
services  in  this  connection,  including  the  entry 
of  all  orders  for  tbe  payment  of  the  money, 
and  a  filing  of  all  receipts  given  by  tbe  persons 
to  wbom  it  is  paid. 

We  think,  however,  tbe  commission  of  1  per 
cent  w  as  intended  to  compensate  tbe  clerk  for 
bis  services  and  responsibility  in  the  receipt, 
the  safe  keeping  and  tbe  proper  disbursement 
of  tbe  money,  and  was  not  intended  to  deprive 
him  of  fees  to  which  he  would  have  been 
entitled  if  tbe  money  bad  been  kept  and  dis- 
bursed by  another  officer.  As  the  cbarge  seems 
to  he  equitable,  aod  has  the  sanction,  not  only 
of  tbe  court  of  claims,  but  of  several  other 
courts,  we  are  not  disposed  to  disturb  it. 
Goodrich  v.  United  8'afes,  42  Fed.  Rep.  392, 
394:  Fan  Duzee  v.  United  States,  48  Fed.  Rep. 
648,  646. 

It  results  that,  for  tbe  error  of  tbe  court  of 
claims  in  respect  to  the  first  item,  i\s  judgment 
mvsthe  reteised,  and  the  case  remanded  for  a 
new  judgment  in  conformity  to  this  opinion. 


54]  ROSE  L.  8  ALTON  STALL  and  Others. 

Exrs.    of   Leverett   Saltonstali,    Deceased, 
PIjPb  in  Err,, 

V. 

JOSEPH  BIRTWELL, 

(See  8.  C.  Reporter's  ed.  54- 7S.) 

Protest  againtt  payment  of  duties, 
A  protest  made  within  ten  days  after  tbe  asoertafn- 


men t  and  liquidation  of  duties,  tbongh  not 
until  after  payment  by  the  importer,  is  suillciaQt 
under  U.  8.  Rev.  Stat.  H  2I01,  3011.  to  give  the  li^ 
porter  a  ritrbt  of  action  to  recover  an  ezoe«  off 
duties  paid,  siace  tbe  amendment  of  1877  of  tb« 
latter  section  strikinff  out  the  clause  pro vMiny 
that  protest  should  be  made  at  or  before  psfu 
ment. 

[No.  257.] 

Argued  October  SI  and  Noremher  1, 1895,  A- 
aigued  April  f^,  t7.  1S96.  Decided  Odobmr 
£6, 1896, 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
First  Circuit  to  review  a  judgment  of  that 
court  affirmiog  the  judgment  of  tbe  Circuii 
Court  of  tbe  United  States  for  the  District  of 
Massachusetts  in  favor  of  Joseph  Birtwell, 
plaintiff,  against  Rose  L.  Saltonsiall  et  aL,  ex- 
ecutors, etc.,  for  excess  of  duties  paid  under 
protest  on  importation.    AJffrmed, 

See  same  case  below,  63  Fed.  Rep.  1004^  8S 
U.  8.  App.  52. 

Statement  by  Mr.  Justice  Shirae: 

In  October,  1888.  Joseph  Biriwell  broagfal 
an  action  in  tbe  circuit  court  of  tbe  United 
States  for  tbe  district  of  Massachusetts  againel 
Leverett  Saltonstali,  collector  of  tbe  customs 
for  the  revenue  district  of  Boston,  to  recoTer 
excess  of  duties  paid  under  protest  on  importer 
tions.  Tbe  trial  resulted  in  a  judgment  for 
Birtwell,  which  was  brought  on  error  to  this 
court,  where  the  same  was  reversed  and  the 
case  was  returned  to  tbe  circuit  court  for  anew 
trial.     150  U.S.  417  [37:1128). 

In  Jnne,  1894,  tbe  case  was  again  called  for 
trial  in  tbe  circuit  court,  and  again  resulted  in 
a  judgment  for  Birtwell.  The  case  then  went, 
by  writ  of  error,  to  tbe  United  States  circuii 
court  of  appeals  for  tbe  first  circuit,  which  court 
affirmed  the  judgment  of  tbe  circuit  court. 

In  April,  1895,  tbe  cause  was  removed  into 
tbe  Sui  reme  Court  by  virtue  of  a  writ  of 
certiorari.  Tbe  return  to  tbe  writ  set  forth  m 
stipalaiion  between  the  counsel  for  tbe  respec- 
tive parlies  that  tbe  certified  copy  of  tbe  record 
of  the  cause  in  tbe  circuit  court  of  appeals  for 
tbe  first  circuit,  on  file  in  the  supreme  court. 
should  be  treated  as  the  return  to  tbe  writ. 
That  record  discloses  that,  at  the  trial  in  tbe 
circuit  court,  the  following  proceedings  took 
place: 

'*lt  is  hereby  agreed  that  trial  by  Jury  mej 
be  waived  in  tbe  above  entitled  case,  and  that 
tbe  same  may  be  tried  and  determined  by  tbe 
court  without  the  ioierventioD  of  a  jury,  sm 
'provided  in  %:§  649  and  700 of  tbe  Revised  [5S 
Statutes  of  tbe  United  States. 

"J.  P.  Tucker, 

"Attorney  for  Plaintiff. 
"Sherman  Hoar, 
''Attorney  for  Defendant  and 

United  Sta'ea  Attomcj, 

"Issue  being  joined,  this  cause  came  on  lo 
be  heard  by  tbe  court,  tbe  Honorable  Le  Baroa 
B.  Colt.  Circuit  Judge,  silting. 

"Oo  October  2, 1894.  at  tbe  time  of  tbe  heer- 
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iniC  the  following  admission  on  the  part  of  the 
defendant  is  tiled^: 

"It  is  hereby  admitted  that  the  482  pieces  of 
iron  and  the  four  pieces  of  iron  -  the  proper 
claw«ifiration  of  which  for  duty  under  the 
tariff  act  of  March  3,  1883,  is  in  question  in 
the  above  entitled  case — are  for  the  purposes 
of  this  case  and  for  this  case  alone,  'manu- 
factures not  specially  enumerated  or  provided 
for  in*  said  *act,  composed  wholly  of  iron,* 
within  the  meaning  ot  schedule  G  (Treasury 
Compilation,  ^  216)  of  said  act,  and  are  subject 
to  duty  under  said  paragraph  at  the  rate  of  45 
per  cent  ad  valorem. 

"This  admission  as  to  the  classification  and 
nature  of  said  pieces  of  iron  is  nmde  to  apply 
to  this  case  and  to  this  case  alone,  and  the 
United  States  and  the  defendant  are  not  to  be 
estopped  or  prejudiced  thereby  in  xny  other 
case  whatsoever.  Sherman  Hoar, 

"United  tStates  Attorney. 
"At  the  same  time  the  following  motion  for 
finding  is  filed  by  defendant: 

''The  deiendnnt  moves  the  court  to  rule  that 

OD  all  the  evidence  in  this  case,  including  the 

"Written  admission  of  the  defendant  now  on  file 

in  said  case,  the  plaintiff  has  failed  to  prove  bis 

oaae,  inasmuch  as  he  has  failed  to  show  that  he 

paid  to  the  defendant  under  protest,  and*  for 

^be  purpose  of  obtaining  his  merchandise,  ac- 

f  0|  cording  to  the  provisions  of  law  in  ^force 

^t  the  time  of  his  importation,  the  duties    he 

Xiow  seeks  to  recover. 

"And  said  defendant  moves  the  court  to  rule 
"Chaton  all  the  evidence  in  this  case,  including 
'C:lie  aforesaid  admission  of  the  defendant,  the 
;X>laintiflrhas  failed  to  prove  his  case,  inasmuch 
SkS  be  has  failed  to  show  that  he  complied  with 
"•he  provisions  of  law  relative  to  protest,  in  force 
sittbe  time  of  his  said  importation. 

"And  said  defendant  moves  the  court  to  rule 
^haton  all  the  evidence  in  this  case,  including 
^be  aforesaid  admission  of  the  defendant,  the 
plaintiff  has  foiled  to  prove  his  case. 

"And    the  defendant  moves   also  that  the 
<x>urt  find  generally  for  him. 

"Sherman  Hoar, 
"United  Stales  Attorney. 
"Said  motion  is  thereupon  overruled  by  the 
«ourt  and  judgment  ordered  to  be  entered  for 
the  plaintiff 

"On  the  18th  day  of  October  the  following 
findings  of  fart  are  filed  bv  the  court: 
"The  court  finds  the  following  facts: 
"1.  That  on  Feb.  27,  1888.  the  plaintiff, 
Joseph  Birtwell,  imported  ex  steamship  *Jan 
Breydel,*  from  a  foreign  country  info  the  port 
of  Boston,  and  entered  at  the  customhouse  at 
said  port,  certain  iron,  described  in  the  entry  as 
'432  pieces  in  manufactures  of  iron  for  the  third 
fioor  of  the  Boston  court-house,'  drilled  and 
fitted  complete,  as  required  by  plan,  and 
painted. 

"2.  That  on  the  14th  day  of  March.  1888,  the 
said  plaintiff  imported  ex-steamship  Tetre  De 
Connick,'  from  a  foreign  country  into  port  of 
Boston,  and  entered  at  the  customhouse  in  said 
Boston,  certain  iron,  described  in  the  entry  as 
'4  riveted  girders  in  iron,  complete  framing  of 
third  floor  of  Boston  court  house.* 

"8.  That  the  defendant,  collector  of  said 
port  of  Boston,  estimated  the  duties  on  bo*h  of 
said    importaiioDA   under   the    provisions   of 
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schedule  C  of  the  tariff  act  of  March  3,  18*^3, 
whicti  reads  as  follows:  'Iron  or  steel  beams, 
girders,  joints,  *angles,  channels,  car  truck  |57 
channels,  TT.  colunmsand  posis.  orpartsorsec- 
tions  of  columns  and  posts,  deck  and  bulb 
l>eam8,  and  building  forms,  topeiher  with  all 
other  structural  shapes  of  iron  or  steel,  1  and 
i  of  1  cent  per  pound.* 

"4,  That  on  Feb.  29,  1888.  subsequently  to 
said  estimation  of  duties,  for  the  purpose  of 
obtaining  said  482  pieces  of  iron,  the  plaintiff 
paid  duties  thereon  at  the  rate  exacted  by  the 
defendant,  amoun'ing  to  the  sum  of  $2,889.29. 

•'5.  That  on  March  14,  1888,  subsequently 
to  said  estimation  of  duties,  for  the  purpose  of 
obtaining  said  four  pieces  of  iron,  the  plaintiff 
paid  duties  thereon  at  the  rate  exacted  by  the 
defendant,  amounting  to  the  sum  of  $1 6ft  75. 

"6.  That  the  plaintiff  actually  obtained  said 
482  pieces  of  iron  and  said  four  pieces  of  iron  at 
the  time  when  he  paid  the  estimated  duliea 
thereon,  nspectively. 

"7.  That  on  the  4th  day  of  April.  1888,  the 
defendant  collector  liquidated  the  duties  on 
said  482  pieces  of  imn  ui  the  same  rate  and  un- 
der the  same  provisions  of  law  at  which  he  had 
CHiimated  said  duties:  and  on  the  lOih  day  of 
April,  1888,  said  collector  liquidated  the  duties 
on  said  four  pieces  of  iron  at  the  same  rate  and 
under  the  same  provisions  of  law  at  which  he 
had  estimated  said  duties. 

"8.  That  on  the  4th  day  of  April.  1888,  the 
plaintiff  filed  wiih  the  defendant  collector  a 
protest  in  writing,  setting  forth  distinctly  and 
8(>ecifically  the  ground  of  his  objection  lo  the 
rate  of  duty  at  which  the  duties  on  said  432 
pieces  of  iron  had  been  liquidated  by  the  de- 
fendant collector:  and  on  the  10th  day  of  April, 
1888,  the  plaintiff  filed  with  the  defendant  col- 
lector a  protest  in  writing,  setting  forth  dis- 
tinctly and  specifically  the  grounds  of  his  ob- 
jection to  the  rate  of  duty  assessed  by  the 
collector  upon  said  four  pieces  of  iron,  and  io 
each  of  said  protests  the  plaintiff  claimed  that 
said  482  pieces  of  iron  and  said  four  pieces  of 
iron,  respectively,  were  dutiable  under  that 
portion  of  schedule  C  of  the  tariff  act  of  18^, 
which  is  in  the  words  following:  *  jManufac- 
tures,  articles. or  wares  not  special'y  enumerated 
or  provided  for  in  this  act,  con  posed  wholly 
or  in  part  of  iron,  steel,  *coppcr,  lead,  [58 
nickel,  pewler,  tin,  zinc,  gold,  silver  platinum, 
or  any  other  metal,  and  whether  partly  or 
wholly  manufactured,  45  percent  ad  valorem;' 
and  these  protests  were  the  only  written  pro- 
tests filed  by  the  plaintiff  with  the  defendant  in 
this  case. 

"9.  The  plaintiff  took  an  appeal  from  the 
decision  of  the  defendant  collector  on  both 
the  said  importations  to  the  Secretary  of  the 
Treasury  within  due  time,  and  the  Secretary 
of  the  Treasury  having  sustained  the  defend- 
ant collector  in  both  cases,  the  defendant 
brought  this  suit  in  due  time,  and  filed  with 
the  attorney  of  the  defendant  a  bill  of  partic- 
ulars in  compliance  with  the  requirements  of 
U.  8.  Rev.  Stat.  §3012. 

"10.  I  find  as  a  fact  that  in  connection  with 
his  testimony  as  to  making  entries  of  said  im- 
portaMons  the  plaint jff  testified:  *!  deposited 
what  they  demanded  under  protest.' 

"11.  On  the  question  of  the  nature  and  du- 
I  tiable  character  of  said  432  pieces  of  iron  and 
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Mid  four  riveted  girders  of  iron,  there  being 
on  record  in  said  ca^te  an  admission  of  the  de- 
fendnnt  in  tbe  following  lungUHge: 

"  *It  is  hereby  admitteil  that  the  482  piecefl 
of  iron  and  tbe  four  pieces  of  iron — tbe  proper 
clasbiticaiion  of  which  for  duU',  under  the  tar 
iflf  act  of  March  8, 1888,  is  in  question  in  the 
above  entitled  case — are  for  the  purposes  of 
this  case,  and  for  this  case  alone,  "manufac 
turesnot  specially  enumerated  or  provided  for 
in"  said  '*act.  compost-d  wholly  of  iron.* 
within  tbe  meaning  of  ^  216  of  said  act,  and 
are  subject  to  duty  under,  said  paragraph  at 
the  rate  of  45  per  cent  ad  valorem. 

*'  'This  admission  as  to  the  classification  and 
nature  of  said  pieces  of  iron  is  made  to  apply  to 
this  case  and  to  this  case  alone,  and  the  United 
States  and  the  defendants  are  not  to  be  es- 
topped or  prejudiced  thereby  in  any  other  case 
whatsoever;'  I  find  that  said  432  pieces  of  iron 
and  said  four  pieces  of  iron  were  dutiable  at 
the  rate  of  45  per  cent  ad  valorem,  as  claimed 
bj  the  plHiotiff. 

"12.  The  value  of  said  433  pieces  of  iron 
was  $2,647:  the  value  of  said  four  pieces  of  iron 
59]  was  $216;  and  the  excess  of  ^duties  paid 
over  duties  due  is,  on  said  432  pieces  of  iron, 
$1,698.14,  and  on  said  four  pieces  of  iron, 
$69.55. 

"18.  The  court  finds  that  the  plaintiff  is  en- 
titled to  recover  the  sum  of  $1,767.69,  and  in- 
terest from  the  date  of  the  writ  and  cost. 

**Le  Baron  B.  Colt, 
''Circuit  Jud^e. 

'*0n  the  same  day  the  following  bill  of  ex- 
ceptions is  allowed  and  ordered  to  be  filed: 

**This  was  an  action  to  recover  the  amount 
of  certain  duties  alle^^ed  to  have  been  illef2:allv 
exacted  uf  tbe  plaintiff  by  the  defeu'lant  col- 
lector of  the  port  of  Boston  upon  certain  pieces 
of  iron  imported  by  the  plaintiff  into  said  port 
in  the  year  1h88.  The  pleadings  in  the  case 
are  hereby  referred  to  and  made  a  part  of  this 
bill  of  exceptions.  The  parties,  bv  their  at- 
torneys of  record,  filed  with  tbe  clerk  a  stip- 
ulation in  writing,  waiving  a  jury.  This  case 
came  on  to  be  heard  before  the  Honorable  Le 
Baron  B.  Colt,  Circuit  Judge,  at  the  May  term, 
1894. 

"The  court  made  thirteen  special  findings  of 
fact,  which  are  hereby  referred  to  and  made  a 
partof  this  bili  of  exceptions. 

"Joseph  Birtwell,  the  first  witness  called  by 
tbe  plaintiff,  testified  that  on  Februur>'  27. 
Ib88,  he  imported  from  Antwerp  by  tbe  steam- 
ship Jan  Breydel,  into  the  port  of  Boston,  and 
entered  at  the  customhouse  at  said  port,  482 
pieces  of  manufactures  of  iron;  and  that  on 
the  14lh  day  of  March,  18^8.  he  imported  from 
Antwerp  by  the  steamship  Petre  De  Connick, 
into  said  port  of  Boston,  and  entered  at  the 
customhouse  at  said  port,  four  riveted  gir- 
ders. 

"By  a^oement  of  counsel,  naval  office  cop- 
ies produced  by  the  witness  Birtwell  of  tbe  en- 
tries of  said  two  lots  of  iron,  and  triplicate 
copies  of  the  consular  invoices  thereof  offered 
by  him  in  evidence,  were  admitted  in  lieu  of 
the  originals  or  collector's  copies. 

"The  witness  Birtwell  then  further  teftified 
that  on  tbe  date  of  importation  and  entry,  intlie 
HOlcase  of  each  of  said  two  *lots  of  iron'  the  de- 
/ennant  oollector  estimated  the  duties  thereon  1 


at  1^  cents  per  pound,  and  the  third  finding  of 
fact  of  s  id  circuit  court  shows  that  8<«id  esti- 
mation was  under  that  provision  of  schedule  0 
of  the  tariff  act  of  March  3,  1888,  which  readi 
as  follows:  'Iron  or  steel  beams,  girdef% 
Msts,  angles,  channels,  car  truck  channela^ 
TT,  columns  and  posts,  or  patts  or  seciioos 
of  columns  and  posts,  deck  and  bulb  beama, 
and  building  forms,  together  with  all  other 
structural  shapes  of  iron  or  steel.  H  of  1 
cent  per  pound.'  He  further  testified  that 
on  February  29,  1888,  for  the  purpose  of  ob- 
taining said  432  pieces  of  iron,  be  paid  the 
duties  estimated  thereon  by  tbe  defendant  col- 
lector, amouming  to  the  sum  of  $2,m8».29,  and 
that  on  March  14,  ]b88,  for  the  purpose  of  ob- 
taining sa<d  four  riveted  girders,  be  paid  tbe 
duties  estimated  thereon  bv  tbe  defendant^ 
amounting  to  the  sum  of  $1d6  75,  and  that  bo 
actually  obtained  said  482  pieces  of  iron  and 
sai'l  four  riveted  girders  at  the  times  when  bo 
paid  tbe  estimated  duties  thereon,  respectively. 

"From  one  of  the  entries  referred  10  above, 
offered  by  the  plaintiff  and  received  in  evi- 
dence, it  appeared  that  the  defendant  collertor 
liquidated  the  duties  on  said  432  pieces  of  iraii 
on  tbe  4th  day  of  April,  I8b8,  at  the  same  rate 
and  under  the  same  provisions  of  law  at  whicb 
be  had  estimated  said  duties;  and  from  Ibo 
s«venth  finding  of  fact  of  said  circuit  court,  H 
appears  that  on  the  said  lUth  dajr  of  Aorfl^ 
1888,  the  defendant  collected  liquidated  duties 
on  said  four  riveted  girders  at  tbe  same  rele 
and  under  tbe  same  provision  of  law  at  whicb 
he  bad  estimated  said  duties. 

*'The  examination  of  the  witness  Birtwell 
was  then  suspended,  and  the  plaintiff  called 
Miss  Clara  Ken  rick.  She  testified  that  she  had 
for  many  years  been  the  protest  clerk  in  tbe  cno- 
tom bouse  at  the  port  of  Boston,  and  was  said 
cVrk  during  the  year  1888,  and  that  it  was  her 
duty  to  receive  and  care  for  protests  filed  bj 
importers  against  tbe  ra*e  of  duty  exacted  t^ 
tbe  collector  of  said  port  upon  their  importa- 
tions of  merchandise. 

**Theentriesof  tbe  plaintiff  of  the  two  loll  of 
merchandise  *in  que8tion,referred  toabove,(G1 
were  then  shown  to  Miss  Kenrick  and  identified 
by  her  as  naval  office  copies  of  rbe  entrlei 
made  by  the  plaintiff  of  the  two  lots  of  mei^ 
cbandise  in  Question,  and  the  stamps  thereoo. 
showing  the  astes  of  pavment  of  tbe  estimeted 
duties  and  of  tbe  liquidation,  were  explaloed 
by  tbe  witness,  corroborating  the  witness  BiiW 
well,  to  mean  what  has  been  stated  al)ove. 

'The  witness  was  then  asked:  'What  isott- 
derstood  by  the  customhouse  clerks  ai  tbe 
liquidation  of  an  entry?*  She  testified:  'Well, 
the  duties  are  figured  on  the  entry  and  the  en- 
try goes  to  the  naval  office  for  examination, 
then  comes  back  to  another  clerk,  who  puts 
the  stamp  on— "liquidated"— and  compietaa 
tbe  liquidation.' 

"Two  papers  were  then  handed  to  the  wit- 
ness by  the  attorney  for  tbe  plaintiff,  and  abo 
was  asked  if  there  was  anything  upon  them  to 
show  when  they  were  filed  at  thecustomhoum 
She  testified  that  there  were  stamps  upon  each 
of  said  papers  indicating  the  dates,  respeoiivelj, 
at  which  they  were  received  at  tbe  custom* 
house.  She  further  testified  that 'he date  upon 
one  of  the  papers  which  related  to  the  pUinlilTs 
importation  of  said  432  pieces  of  iron  by  tbo 
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iteamsbip  Jan  Breydel  was  April  4,  1888,  and 
that  the  date  upon  the  other  paper  wb<cb  re- 
lated to  the  plaintiff's  importation  of  said  four 
rivited  girders  by  the  steamship  Petre  De  Con- 
nick  was  April  10.  1888,  and  she  testiticd  that 
said  papers  were  protests  in  writing  filed  by 
the  plainsiff  with  the  defendant  collector 
against  the  rate  of  duty  exacted  by  him  upon 
said  importations. 

"She  was  then  asked  the  following  question 
by  the  counsel  for  the  plaintiff:  *VVhat  were 
your  duties  in  relation  to  protests  tiled  at  that 
time,  so  far  as  the  time  within  which  and 
when  tbey  should  be  filed  was  concerned?' 
The  question  was  objected  to  by  the  counsel 
for  the  defendant,  but  the  court  overruled  the 
objection  and  permitied  the  witness  to  answer, 
and  the  defendant  then  and  there  duly  ex- 
cepted. 

"The  answer  of  the  witness  to  said  question 
was  as  follows:  *The  instructions  of  the  de- 
partment as  to  when  protests  should  be  re 
ceived    have  varied  from  time  to    time.     At 
some  times  we  have  been  instructed  to  receive 
C2]  them  at  any  time  from  the  *date  when  the 
entry  was  made  up  to  the  end  of  ten  days  after 
iiquidation.     At  other  times  we  have  been  in- 
structed to  receive  them  only  within  ten  days 
after  liquidation.' 

**Tbe  witness  was  then  asked  by  the  counsel 
£or  the  plaintiff  the  following  ques  ion:  *Can 
^ou,  from  your  memory,  tell  which   of  those 
practices  was  in  vogue  at  this  time  in  1888?* 
feer  reply  was,  'I  think  the  last  one.*    The 
'fitness  tnen  testified  further  that  she  was  the 
<derk  who  received  protests;  that  she  made  cer- 
tain entries  in  a  book   regarding  them,  giving 
the  place  from  which  the  goods  wereimported, 
Xhe  date  when  the  protes's   were  received,  the 
aaame  of  the  importer,  and  the  subject  of  the 
protest  and  appeal,  the  name  of  the  vessel,  the 
^ate  of  entry,  whether  the  entry  is  duty  paid 
or  bonded,  the  date  of  liquidation  and  the  date 
of  tiling  the  protest  and  appeal,  and  then   it 
was  her  duty  to  send  the  protest  to  the  diputy 
collector  of  cu^oms;  that  the  protests  were  re 
quired   to  be  filed  in  duplicate,  and  that  the 
original  protest  and  appeal  are    sent  to  the 
deputy  collector  of  customs  and  the  duplicate 
protest  retained  by  the  witness;  and  that  the 
original  protest  and  appeal  are  afterwards  sent 
by  the  deputy  collector  to  the  Secretary  of  the 
'Treasury  at  Washington;  that  in  some  cases 
the  deputy  collector  of  customs  sent  protests  to 
the  appraisers  and  did  not  send  protests  to  the 
Secretary  of  the  Treasury,  unless  the  report  of 
the  appraisers  confirmed    the  decision  of  the 
collector,  and  that  the  decision  of  the  Secretary 
of  the  Treasury  upon  protests  and  appeals  i^ 
sent  to  the  collectfir  of  customs  from  whom 
they  have  been  received. 

"The  witness  then  identified  two  papers  as 
the  appeals  to  the  Secretary  of  the  Treasury 
filed  by  the  plaintiff  with  the  defendant  collec 
tor  in  the  matter  of  the  decision  of  the  defend- 
ant as  to  the  rate  of  duty  chargeable  upon  de- 
fendant's said  two  importations. 

**Up  'o  this  point  the  papers  containing  the 
protests  and  appeals  referred  to  above  had  not 
been  formally  offered  in  evidence  by  the  plain- 
tiff. Counsel  for  the  plaintiff  then  fnrmHlly 
offered  in  evidence  the  two  papers  identified 
by  the  witneaaea  Birtwell  and  Kenrick  as  the 
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protest  filed  by  the  plaintiff  with  the  defendant 
collector  against  the  rate  of  duty  *exHCted  [OU 
by  the  defendant  upon  the  plaintiff's  said  two 
importations  of  iron. 

'*The  papers  were  objected  to  by  the  attor- 
ney for  the  deffudant  on  the  ground  that, 
from  the  testimony  in  the  case  and  from  the 
dates  stamped  upon  said  papers,  it  appeared 
that  they  had  been  filed  by  the  plaintiff  with 
the  defendant  collector  too  late  to  he  good- and 
valid  protests  under  the  law  in  force  at  the 
time  of  said  importations;  but  the  court  over- 
ruled the  objectio/i  and  admitted  the  papers, 
whereupon  the  defendant  then  and  there  duly 
excepted. 

*  It  is  not  deemed  necessary  to  set  out  said 
two  papers  verbatim,  inasmuch  as  the  only  ob 
jection  to  their  admission  was  the  objection 
just  Slated,  it  being  conceded  by  the  defendant 
that  said  papers  complied  with  the  provisions 
of  law  regarding  protests  in  all  respects,  ex- 
cept the  time  at  which  they  were  filed  with 
said  defendant  collector.  Miss  Kenrick  then 
gave  further  testimony,  which,  however,  is  not 
material  for  the  purpose  of  this  bill  of  excep- 
tions. 

"At  this  point  the  defendant  placed  on  file 
an  admission  in  writing  in  the  words  following: 

**  'It  is  hereby  admitted  that  the  4.^2  pieces 
of  iron  and  the  four  pieces  of  iron — the  proper 
classification  of  which  for  duty  under  the  tariff 
act  of  March  3,  1888.  is  in  question  in  the 
above-entitled  case — are,  for  the  purpo.ses  of 
this  case  and  for  this  case  alone,  **mnnufac- 
tures  not  specially  enumerateci  or  provided  for 
in"  said  "act,  composed  wholly  of  iron."  within 
the  meaning  of  schedule  C  (Treasury  Compila- 
tion, ^21'^)  of  said  act,  and  are  subject  to  duty 
under  said  paragraph  at  the  rate  of  45  per 
cent  ad  valorem. 

*'  'This  adnnssion  as  to  the  classification  and 
nature  of  said  pieces  of  iron  is  made  to  apply 
to  this  case  and  to  this  case  alone,  and  the 
United  States  and  the  defendant  are  not  to  be 
estopped  or  prejudiced  thereby  in  any  other 
case  whatsoever.' 

*'The  four  pieces  of  iron  referred  to  in  said 
admission  are  what  are  referred  to  herein  aa 
four  riveted  girders. 

•'On  cross-examination,  the  witness  Kenrick 
testified  that  she  had  no  personal  knowledge 
whatever  in  regard  io*the  practice  at  any  [B4: 
time  at  other  ports  than  the  port  of  Boston  in 
the  matter  of  the  time  of  receiving  protests. 

"The  examination  of  the  witness  Birtwell 
was  then  resumed,  but  his  further  testimony 
contained  nothing  material  for  the  purpose  of 
this  bill  of  exceptions. 

"Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, and  after  the  plaintiff  had  rested,  the 
counsel  for  the  defendant  staled  that  he  had  no 
evidence  to  offer  on  behalf  of  the  defendant, 
and  thereupon  rested. 

"The  counsel  for  the  defendant  then  filed  a 
motion  in  wntinsin  the  words  following: 

•*  *The  defendant  moves  the  court  to  rule 
that  on  all  the  evideure  in  this  case,  including 
the  written  admission  of  the  defendant  now  on 
file  in  said  case,  the  plain! itf  has  tailed  to 
prove  his  case,  inasmuch  as  he  has  failed  to 
show  tha»  he  paid  to  the  defendant  under  pro- 
test, and  for  the  purpose  of  ohtaiuing  his  mer- 
chandise according  to  the  provisions  of  law  in 
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force  at  tbe  tfme  of  bfs  imporUttoo,  the  duties 
be  DOW  seeks  to  recover; 

*'  'And  said  defendant  moTes  tbe  court  to 
rule  that  on  all  tbe  evidence  io  this  case,  in- 
cluding tbe  aforesaid  admission  of  tbe  defend- 
ant, tbe  plaiotiff  bas  failed  to  prove  bis  case, 
ina>inucb  as  be  bas  failed  to  show  that  be  com- 
plied with  tbe  provisions  of  law  relative  to  pro- 
test in  force  at  tbe  time  of  bis  said  importations. 

"  'And  said  defendant  moves  tbe  court  to 
rule  tbat  on  all  tbe  evidence  in  tbis  case,  in- 
cluding tbe  aforesaid  admission  of  tbe  defend- 
ant, tbe  plaintiff  bas  failed  to  prove  bis  case. 

"*And  tbe  defendant  moves  also  tbat  tbe 
court  find  generally  forbim.' 

"The  court  overruled  tbe  motion  and  tbe 
defendant  duly  excepted. 

"Tbis  bill  of  exceptions  having  been  ten- 
dered for  signature  and  allowance  to  tbe  judge 
presiding  at  said  cause  at  tbe  same  term  of 
court  at  which  said  special  findings  were  ren- 
dered, and  within  the  time  allowed  by  tbe 
court  therefor,  tbe  same  is  now  hereby  sigped 
65]  and  allowed  as  a  further  statement  of  nhe 
exceptions  taken  and  reserved  bv  tbe  said  de- 
fendant at  the  said  trial,  and  is  nereby  made 
a  part  of  the  record  in  tbe  said  cause. 

'*The  within  bill  of  exceptions  is  allowed 
this  12tb  day  of  October.  1894. 

"Le  Baron  B.  Colt, 

••Circuit  Judge. 

*'Al90  on  tbe  same  day  tbe  following  Judg- 
ment is  entered: 

"It  is  thereupon  considered  by  tbe  court,  to 
wit,  Oct.  18,  lb94,  tbe  Honorable  Le  Baron  B. 
Colt,  Circuit  Judge,  sitting,  tbat  tbe  said 
Joseph  Biitwell,  plaintiff,  recover  of  the  said 
Leverett  Saltonstall.  defendant,  the  sum  of  $2, 
488.40  damages  and  $156.60  costa" 

MeMTi.  Judaon  Harmont  Attorney  Gen 
eral,  and  Edward  B.  Whitney*  Assistant 
Attorney  General,  for  plaintiffs  in  error. 

Messrs,  Joaiah  P.  Tucker*  and  Ed- 
ward Hartley  for  defendant  in  error. 

Me-sra,  Henry  Edwin  Tremain  and 
Maaon  W.  Tyler,  by  leave  of  the  court, 
also  filed  a  brief  on  behalf  of  plaintiffs  in  other 
similar  suits. 

Mr.  Justice  Shiraa  delivered  tbe  opinion  of 
the  court: 

This  was  a  suit  brought  by  Birtwell,  an  im- 
porter, against  tbe  collector  of  customs  at  Bos- 
ton, to  recover  certain  duties  alleged  to  have 
been  overcharged  upon  goods  imported  in  1888. 

It  is  conceded,  on  the  part  of  the  government, 
tbat  the  clasfiiflcution  and  rate  of  duty  adopted 
by  the  collector,  and  affirmed  on  appeal  by  the 
Secretary  of  the  Treasury,  were  erroneous, 
and  tbat  the  classification  contended  for  by  tbe 
importer  was  proper.  The  plaintiff  was  ac- 
conliugly  entitled  to  recover  if  payment  of  the 
duties  was  maile  by  tbe  importer  for  the  pur- 
06]  pnse  of  obtaining  possession  of  bis  *mer- 
chandise.  and  if  tbe  protest,  which  must  be 
made  in  order  to  give  an  importer  a  right  of 
action  against  a  coflector  for  duties  claimed  to 
have  been  illegally  exacted,  was  made  in  time, 
as  provided  by  law. 

It  was  aflSrmatively  found,  in  tbe  circuit 
court,  tbat  tbe  duties  were  paid  by  tbe  import- 
er in  order  to  get  possession  of  tbe  goods,  and 
no  objection  has  been  urged  in  this  oourt  to  the 
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correctness  of  tbat  tindfnff.  The  question 
principally  discussed  is,  whether  the  plaintiff 
gave  timely  and  sufficient  notice  of  protest  and 
dissatisfaction  with  the  decision  of  tbe  collect- 
or. Tbe  record  discloses  tbat  when  tbe  gross 
estimates  were  made,  as  provided  in  U.  8.  R«t. 
8tat.  ^  2869,  the  importer  paid  the  amount! 
thereof,  and  tbat  subsequently,  when  thedutisa 
on  tbe  respective  invoices  were  liquidated,  pro* 
tests  in  writing  in  tbe  form  required  were  filed. 

The  United  States  claim  that  tbe  protests,  to 
be  efiScacious,  should  have  t>een  made  at  or  be- 
fore the  time  tbe  payments  were  made  accord- 
ing to  the  gross  estimates.  Tbis  position  was 
overruled  by  the  trial  court  (63  Fed.  Ri-p. 
1004),  and  the  same  view  prevailed  in  tbec& 
cuit  court  of  appeals.    83  U.  8.  A  pp.  52. 

It  is  unnecessary,  at  tbis  time,  to  enter  into 
a  minute  examination  of  tbe  several  enact- 
ments on  tbis  subject,  as  they  have  been  so 
frequently  and  recently  discussed  in  several 
opinions  of  tbis  court  cited  in  tbe  arguments 
of  counsel.  Barney  v.  Watson,  92  U.  8.  449 
[28:  7301;  United  States  v.  BehUsinger,  120  U. 
S.  109  [30:  607]:  Duties  v.  Miller,  1»0  U.  B. 
284  [83:  932],  and  Harney  v.  Riekard,  167  U. 
S.  352  [39: 730).  may  be  particularly  mentioned. 
Our  present  ta!sk  is  to  apply  tbe  conclusions  of 
Uiose  cases  to  tbe  one  in  band,  and  we  can 
add  but  little  to  tbe  opinion  of  tbe  circuit 
court  of  appeals. 

Without  repeating  tbe  history  of  tbe  prior 
statutes,  it  is  sufficient,  for  the  determination 
of  this  case,  to  advert  to  tbe  phraseology  of  U. 
S.  Rev.  8tat.  §§  2931,  8011.  and  of  the  act  of 
February  27,  1877,  chap.  69  (19  Stat,  at  L.  240, 
241,  247),  respectively  as  follows: 

"Sec.  2981.  On  tbe  entry  of  any  vessel,  or  off 
any  merchandise,  *the  decision  of  tbe  col-  [CT 
lector  of  customs  at  the  port  of  importation  and 
entry,  an  to  the  rate  and  amount  of  duties  to 
be  paid  on  tbe  tonnage  of  such  vessel  or  tm 
such  merchandise,  and  the  dutiable  costs  and 
charges  thereon,  shall  be  final  and  conclusiTo 
against  all  persons  interested  therein,  unless 
the  owner,  master,  commandef,  or  consignee 
of  such  vessel,  in  the  case  of  duties  levied  on 
tonnage,  or  the  owner,  importer,  consignee, 
or  agent  of  tbe  merchandise,  in  the  case  of 
duties  levied  on  mercbaiidise,  or  tbe  cost  and 
charges  thereon,  shall,  within  ten  days  after 
tbe  ascertainment  and  liquidation  of  tbedutiea 
by  the  proper  officers  of  tbe  customs,  as  well 
in  cases  of  merchandise  entered  in  bond  as  for 
consumption,  give^iotice  in  writing  to  the  col* 
lector  on  each  entry,  if  dissatisfied  with  bis  de- 
cision, setting  forth  therein,  distinct  I  v  and 
specifically,  tbe  grounds  of  bis  omection 
thereto,  and  shall,  within  thirty  days  after  the 
date  of  such  ascertainment  and  liquidation, 
appeal  therefrom  to  tbe  Secretary  of  the  Treas- 
ury. The  decision  of  tbe  Secretary  on  such 
appeal  shall  be  final  and  conclusive,  and  such 
vessel,  or  merchandise,  or  costs  and  charges 
shall  be  liable  to  dutv  accordingly,  unless  suit 
shall  be  brought  within  ninety  days  after  the 
decision  of  the  Secretary  of  tbe  Treasury  on 
such  appeal  for  any  duties  which  shall  hsTe 
been  paid  before  the  date  of  such  decision  on 
such  vessel,  or  on  such  merchandise  or  costs 
or  charges,  or  within  ninety  days  after  the 
payment  of  duties  paid  after  tbe  decision  of 
the  Secretary.    No  suit  shall  be  maintained  tn 
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any  court  for  the  recovery  of  any  duties  al- 
legted  to  have  been  errooeously  or  fneirally  ex- 
acted, until  the  decision  of  the  Secretary  of 
the  Treasury  sliall  bave  been  fir<'t  had  on  sucb 
appeal,  unless  tbe  decision  of  the  Secretary 
shall  be  delayed  more  than  ninety  dajs  from 
tbe  date  of  sucb  appeal  in  case  of  an  entry  at 
any  port  east  of  tbe  Rocky  mountains,  or  more 
than  five  months  in  case  of  an  entry  west  of 
those  rooun  tains. ** 

"Sec.  8011.  Any  person   who   shall   bave 
made  payment  under  protest,  and  In  order  to 
obtain  possession  of  merchandise  imported  for 
him,  to  any  collector  or  person  acting  as  collec 
tor.  of  any  money  as  duties  when  such  amount 
of  duties  was  not,  or  was  not  wholly,  author- 
68]  ized  by  law,  may  maintain  *an  action  in 
the  nature  of  an  action  at  law,  which  sball  be 
triable  by  jury,  to  actcertain  the  validity  of 
sucb  demand  and  psyment  of  duties,  and  to  re- 
cover back    any  excess  so  paid.    But  no  re- 
covery aball  be  allowed  in  such  action  unless  a 
profeat  in  writing  and  sicrned  by  tbe  claimant 
or  bia  agent  was  made  and  delivered  at  or  be- 
fore tbe  payment,  setting  forth  distinctly  and 
aperificallv  tbe  grounds  of   objection  to  the 
aitDount  cfaimed. 

fc^eclioD  8011  was,  by  the  act  of  February 
tW,  1877j  amended  as  follbws: 

**8ection9011  is  amended  by  striking  out  all 
^'fter  word  'protest,'  in  tbe  eijzhtb  line,  and  by 
^fldiug  tbe  words  'and  appeal  shall  have  been 
^aken  as  preacribed  in  ^2931.'" 

Section  8011  as  io  amended  therefore  reads 
followa: 

**Anj  person  who  shall  have  made  payment 
inder  protest,  and  in  order  to  obtain  poa^^ession 
~  inercbandiae  imported  for  bim,to  any  c<  *Ilect- 
»r  or  person  acting  aa  collector,  of  any  money 
duties  when  such  amount  of  duties  was  not, 
"^ir  was  not  wholly,  authorized  by  law,  may 
«3Daiiitain  an  action  in  tbe  nature  of  an  action  at 
^  aw,  which  shall  be  triable  by  jury,  to  ascertain 
^^he  validity  of  such  demjind,  and  payment  of 
•^^utiea,  and  to  recover  back  any  excess  so  paid, 
^^ut  no  recovery  shall  be  allowed  in  such  ac- 
.ion  unless  a  protest  and  appeal  shall  bave 
;d  taken  aa  prescribed  In  section  twenty - 
line  hundred  and  thirty  one." 

Undeniably,    tbe   eeneral    purpose  of  this 
legislat  on  was  to  secure  tbe  importer,  who.  in 
>rder  to  |^t  possession  of  bis  merchandise,  has 
^B)aid  duties  which  be  alleges  to  have  been  in 
"^excesa  of   those   authorize    by  law.  and    a 
'Remedy  io  the  nature  of  an  action  at  law  to 
^aecover  back  any  sucb  excess,  and  to  tbe  United 
•^States  a  notice  in  writing,  setting  forth  dis- 
tinctly and  specifically  the  grounds  of  objec- 
tion to  the  amount  claimed;  and  to  provide,  in 
respect  to  time,  that  such  notice  must  be  given 
within  ten  dava  after  tbe  ascertainment  and  li- 
quidation of  the  duties,  and  that  tbe  action  mu.st 
be  brought  within  ninety  days  after  the  decision 
on  appeal  by  the  Secretary  of  the  Treasur^. 
60]    *There  la  no  apparent  reason,  in  the  way 
of  advantage  or  disadvantage  to  the  United 
States,  why  the  notice  or  protest  should  be 
mide  at  any  particular  Juncture,  if  made  before 
the  appeal  to  the  Secretary. 

The  iDone3ra  paid  by  the  Importer,  in  order 
that  be  may  get  possession  of  his  merchandise, 
tre  forthwith  paid  Into  the  Treasury  of  tbe 
United  BtAtci^  tnd  the  ftmction  of  the  protest  i 
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to  warn  tbe  government  of  the  fact  of  dissatia- 
fuction,  and  to  commit  tbe  importer  to  a  spe> 
cific  statement  of  the  grounds  of  bis  objection 
is  equally  performed,  whether  made  at  the 
time  of  such  payment  or  within  ten  days  after 
the  ascertainment  and  liquidation  of  tbe  duties. 

In  Davies  v.  Mtller,  130  U.  8.  284  [:i2:  932], 
the  contention  on  tbe  part  of  tbe  government 
was  that  tbe  notice  of  dissatisfaction  wib  the 
decision  of  tbe  collector  of  customs,  required 
by  the  act  of  June  30,  1864,  to  be  given 
"within  ten  days  after  tbe  ascertainment  and 
liquidation  of  ibe  duties,"  could  not  be  effi- 
ciently given  before  tbe  final  ascertainment 
and  liquidation  of  tbe  duties  as  stumped  upon 
tbe  entry.  But  ibi!«  court  held  that  tbe  notice 
might  be  validly  given  at  anv  time  afier  tbe 
entry  of  tbe  goods  and  the  collector's  orie:inal 
estimate  of  the  amount  of  the  dut'es.  saying: 

"That  purpose  is  as  well  accomplished  by 
giving  the  notice  ait  soon  as  tbe  goods  bave 
been  entered  and  tbe  duties  estimated  by  the 
collector,  as  by  po8ti)oning  the  giving  of  tbe 
notice  until  after  tbe  final  ascertainment  and 
liquidation  of  tbe  duties  have  been  made  and 
stamped  upon  tbe  entry.  The  clause  requiring 
tbe  importer  to  give  such  notice  *wi  bio  tea 
days  after  tbe  ascertainment  and  liquidation 
of  tbe  duties'  must  therefore,  according  to  the 
fair  and  reasonable  interpretation  of  tbe  worda 
as  applied  to  tbe  subject-matter,  be  held  to  fix 
only  tbe  terminus  nd  quern,  the  limit  beyond 
which  the  notice  shall  not  be  fiiven,  and  not  to 
fix  tbe  final  ascertainment  and  liquidation  of 
tbe  duties  as  tbe  terminus  a  quo,  or  tbe  firat 
point  of  time  at  which  the  notice  may  be  ^*  ven." 

We  think  that  tbe  fair  and  reasonable  import 
of  §  2931  and  of  g  3011,  as  they  stood  in  1888, 
when  these  (roods  were  imported,  was  That  a 
right  of  action  accrued  to  *tbe  importer  if  [70 
he  paid  the  duties  comphiined  of  in  order  to  get 
possf'ssion  of  bis  merchandise,  and  if  he  made 
bis  protest,  in  tbe  form  required,  within  ten 
days  after  the  ascertainment  and  liquidation  of 
the  duties. 

That  Congress,  in  1877,  amended  §  8011  by 
striking  out  the  provision  that  tbe  protest 
should  be  made  and  delivered  at  or  before  pay- 
ment, was  a  legislative  declaration  that  there- 
after such  provision  Fhould  not  exist  or  apply. 

It  is  urged  that  the  phrase  "under  prot«s  ," 
in  the  first  part  of  ^  8011,  is  inconsistent  with 
this  view.  But  it  is  not  uousuhI,  in  a  auo> 
cession  of  statutes  on  the  same  subject-matter, 
amending  or  modifying  previous  provisions, 
that  a  word  or  phrase  may  remain,  althoueh 
rendered  useless  or  meaningless  by  the  amend- 
ments. Puch  words  are  merely  vesticri»il.  and 
should  not  be  pf^rmitted  to  impair  or  defeat  the 
fair  meaning  of  the  enactment. 

However,  we  do  not  think  that.  In  this  in- 
stance, there  is  any  real  Inconsistency.  The 
transaction  treated  of  in  this  legislation  is  an 
entire  one,  beginning  with  the  entry  of  the 
merchandise,  and  continuing  through  tbe  ap- 
praisement, the  liquidation  of  tbe  duties,  the 
payment,  the  protest,  the  appeal,  to  the  trial  of 
the  action,  and  may  property  be  spoken  of  as 
one  in  which  the  payment  is  m  -de  under  pro- 
test, or  made  in  a  process  in  which  a  protest  ii 
made.  "Payment  under  protest"  means  a 
transaction  where  protest  hai>  been  made  In  ac- 
cordance with  tbe  requirement  of  g  2931,  and 
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not  "at  or'  before  the  payment"  of  the  esti- 
mated duties. 

This  view  of  the  subject  renders  it  unneces- 
sary to  consider  what  effect  ought  to  be  eriven, 
in  the  case  before  us,  to  the  pracice  of  the 
Treasury,  cither  by  way  of  departmental  con- 
struction or  by  way  of  estoppel.  Nor  do  we 
consider  it  incumbent  on  us  to  consider  whether 
there  was  eiror  in  the  circuit  court,  as  a  matter 
of  practice,  in  directing  judgment  upon  the 
special  findintrs  in  favor  of  the  importer.  No 
such  error  was  assigned  in  the  circuit  court,  or 
was  considered  in  the  court  of  appeals,  but  it 
first  appeared  in  the  application  for  the  writ  of 
certiorari. 

71]  *T/ie  jfi(fgment  of  the  Circuit  Court  of 
Appeals  afflrming  the  judgment  of  Vie  Circuit 
Court  is  affirmed. 


Mr.  Chief  Justice  Fuller  dissenting: 
At  common  law  money  unlawfully  exacted 
by  a  collector  of  taxes  or  duties  could  be  re- 
covered back  in  an  action  of  assumpsit  brought 
against  him,  but  to  sustain  the  action  the 
money  must  have  been  paid  under  duress. 
Duties  arc  voluntarily  paid  if  paid  without  ob- 
jection. The  finding  in  this  case  that  the  im- 
porter paid  for  the  purpose  of  obtaining  these 
pieces  of  iron  is  no  more  than  would  be  true  in 
any  case,  and  does  not  show  in  the  absence  of 
expressed  objection  that  the  payment  of  the 
particular  amount  was  made  by  the  importer 
in  invitum. 

As  construed  by  this  court  in  Carp  v.  Curtis, 
44  U.  S.  3  How.  236  [11:  576],  the  act  of  March 
3,  1839,  took  away  the  common-law  right  of 
action  to  recover  moneys  paid  undrr  duress  of 
goods,  but  it  was  restored  by  the  act  of  Feb- 
ruary 26.  1846.  the  provisions  of  which  were 
carried  forward  as  g  3011  of  the  Revised  Stat 
utes.  The  common  law  action  continued  as  be- 
fore save  that  it  was  subject  to  certain  new  re- 
strictions. In  the  Revision  of  1873-74,  §  3011 
reads  as  follows:  **Any  person  who  shall  have 
made  payment  under  protest,  and  in  order  to  ob- 
tain possei^sion  of  merchandise  imported  for 
him,  to  any  collector  or  person  acting  as  col- 
lector, of  any  money  as  duties  when  such 
amount  of  duties  was  not,  or  was  not  wholly, 
authorized  by  law,  may  maintain  an  action  in 
the  nature  oi  an  action  at  law,  which  shall  be 
triable  by  jury,  to  ascertain  the  validity  of  such 
demand  and  payment  of  duties,  and  to  recover 
back  any  excess  so  paid.  But  no  recovery  shall 
be  allowed  in  such  action  unless  a  protest  in 
writing  and  sisrned  by  the  claimant  or  his  agent 
was  made  and  delivered  at  or  before  the  pav- 
ment,  setting  forth  distinctly  and  specifically 
the  grounds  of  objection  to  the  amount 
claimed." 

72]  'Protest  was  required  to  show  that  the 
legality  of  the  demand  was  not  conceded  when 
payment  was  made,  and  the  words  "at  or  before 


merchandise,  and  the  dutiable  costs  and  charge* 
thereon,  shall  be  final  and  conclusive  agaioal 
all  persons  interested  therein,  unless  the  owner, 
master,  commander,  or  consignee  of  such  Tet- 
sel,  in  the  case  of  duties  levied  on  tonnage,  or 
the  owner,  importer,  consignee,  or  agent  of  Um 
merchandise,  in  the  case  of  duties  levied  oo 
merchandise,  or  the  cost  and  charges  thereon, 
shall,  within  ten  days  after  the  ascertainment 
and  liquidation  of  the  duties  by  the  proper 
officers  of  the  customs,  as  well  in  cases  of 
merchandise  entered  in  bond  as  for  consump- 
tion, give  notice  in  writing  to  the  collector  on 
each  entry,  if  dissatisfied  with  bis  decision, 
setting  forth  therein,  distinctly  and  specific- 
ally, the  grounds  of  his  objection  thereto, 
and  shall  within  thirty  days  after  the  date  of 
such  ascertainment  and  liquidation,  appeal 
therefrom  totheSecretary  of  the  Treasury.  Tiie 
decision  of  the  Secretary  on  such  appeal  shall 
be  final  and  conclusive,  and  such  vessel,  or 
merchandise,  or  costs  and  charges  shall  be  liable 
to  duty  accordingly,  unless  suit  shall  l)e  broui;ht 
within  ninety  days  after  the  decision  of  the 
Secretary  of  the  Treasury  on  such  appeiU  for 
any  duties  which  shall  have  been  paid  before 
the  date  of  such  decision  oo  such  vessel,  or  on 
such  mercandise  or  costs  or  charges,  or  within 
ninety  days  after  the  payment  of  duties  paid 
after  the  decision  of  the  Secretary.  No  anlt 
shall  be  maintained  in  any  court  for  the  recov- 
ery of  any  duties  alleged  to  have  been  errone- 
ou<«1y  or  illegally  exacted,  until  the  decision  of 
the  Secretary  of  the  Treasury  shall  have  bera 
first  had  on  such  appeal,  unless  the  decision  of 
the  Secretary  shall  be  delayed  more  than  nine- 
ty *day8  from  the  date  of  such  appeal  [78 
in  case  of  an  entry  at  any  port  east  of  the 
Rocky  mountains,  or  more  than  five  montlis 
in  case  of  an  entry  west  of  those  monn- 
tains." 

This  act  of  1864  added  a  new  restriction. 
namely,  that  an  action  should  not  lie  until  a 
certain  proceeding  had  been  prosecuted  lo  the 
Treasury  Department.  It  did  not  abolish  the 
common-law  action  but  established  the  rule 
of  the  finality  of  the  collector's  decision  unless 
appealed  from  in  a  certain  way.  Many  ree- 
'sons  existed  for  this  statute,  as  in  addition  to 
the  former,  such  as  the  doing  away  with  pros- 
pective protests  and  the  securing,  when  the 
goods  were  warehoused,  of  early  notification 
to  the  government  of  objections  to  the  duties, 
if  any.  instead  of«being  delayed  until  protest 
made  on  payment  when  the  goods  were  with- 
drawn: but  it  is  enough  that  this  court  has  si- 
ready  ruled  that  S£^  2981  and  3011  coexist  and 
roust  be  construed  together.  United  Statea  t. 
Milennger,  120  U.  8.  109,  114  [30:  607,  6091. 
The  language  of  Jndtre  Lowell  in  SchlesingerB 
Case,  on  circuit  (14  Fed.  Rep.  682,  684),  is  op- 
posite: 

'*It  is  safe  to  say,  I  think,  that  no  case  has 


the  payment"  were  merely  declaratory  and  re-  ^been  decided    in  which,  under   objection. 


dundaot 

June  80,  1964.  an  act  was  passed,  the  14th 
section  of  which  was  carried  forward  as  §  2931 
of  the  Revised  Statutes,  as  follows: 

"Sec.  2U31.  On  the  entry  of  anv  vessel,  or  of 


plaintiff  has  ever  recovered  of  a  collector,  or 
of  anyone  else,  a  payment  which  was  not  tn 
the  legal  sense  coerced.  It  is  not  mentioned 
in  every  case  because  it  is  one  of  those  familiar 
facts  which  are  taken  for  granted.    Does  the 


any  merchandise,  the  decision  of  the  collector  act  of  1864.  now  Rev  Stat.  ^  2981,  change  til 
of  customs  at  the  port  of  importation  and  en-  this?  I  think  not  That  act  is  not  an  enabling 
try,  as  to  the  rate  and  amount  of  duties  to  he  but  a  limiting  and  restricting  act.  It  doea 
pmid  OD  the  tonnage  of  such  Tessel  or  on  such  i  not  purport  to  tell  as  when  an  action  may  be 
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maintaftifd,  bnt  only  that  the  decision  of  the 
de  artmeDt  aball  be  final  unless  certain  things 
are  done." 

It  may  be  observed  that  two  written  protests 
or  notices  of  specific  objections  were  not  gen- 
emlly,  if  ever,  necessary,  for  the  notice  re- 
quired by  ^  2931  mighl  be  given  at  the  time 
of  paying  the  money. 

Tlie  Revised  Statutes  did  not  chancre  the  ac- 
tion  recognized  by  the  act  of  184"),  substan- 
tiHlly.  or  relnx  any  of  its  requirements,  and 
alihons^h  it  is  true,  as  said  in  Arnson  y.  Mur- 
phy, 109  U.  5S.  238  |27:«20],  that  tlie  specified 
action  was  regulated  by  express  statutory  pro- 
74]  visions,  yet  .he  conditions  that  the  *pay- 
ment  must  be  made  under  protest  and  to  obtm'n 
the  ^oods  still   remained,  and  so  it  has  been 
fievenil  times  decirled.    Porter  v.  Beard,  124  U. 
S.  429  [31:  490|;  United   States  v.  iSchleHinger, 
120  U.  8.  109  [30;  6071. 

The  question  really  is,  then,  whether  the  re- 
strictions were  relaxed  by   the  act  of  Febru- 
a.ry  27,  1877(19  Slat,  at  L.  240).     That  act  is 
entitled  ''An  Act  to  Perfect  the  Revision  of 
tlie  Statutes  of  the  United  States,  and  of  the 
Statutes  Relating  to  the  District  of  Columbia/' 
^cd  declares  "thut  for  the  purpose  of  correct- 
lYiff  errors  and  supplving  omissions  in  the  act 
^milled,  'An  Act  lo  Revise  and  Consolidate  the 
fe^ttotutes  of  the  United  States  in  Force  on  the 
Mrst   Day   of  December,  Anno  Domini.  One 
'bousand.  Eight  Hundre«i  and  Seventy  Three,' 
lo  as  to  make  the  same  truly  express  such  laws, 
lie  following  amendments  are  hereby  made 
.lierein.    .    .    .    Section    three    thousand    and 
eleven  is  amended  by  striking  out  all  after  the 
ord  'protest*  in  the  eighth   line,  and  by  add- 
ft  DK  the  words  'and  appeal  shnll  have   been 
K  aken   as    prescribed   in   section    twenty  nine 
fcundred  and  thirty  one.' "    This  made  ^  301 1 
'»"ead  as  follows:     *'Any  person  who  shall  have 
xnade  payment  under  pioiest,  and  in  order  to 
^)btain  (>ossession  of  merchandise  imported  for 
%im.  10  any  collector  or  person  acting  as  col- 
lector, of  any  money   as  duties   when   such 
amount  of  duties  was  not  or  was  not  wholly, 
dutborized  by  law,  may  maintain  an  action  in 
Ibe  nature  of  an  action  at  law,  which  shall  be 
Viable  by  jury,  to  ascertain  the  validity  of  such 
demand  and  payment  of  duties,  and  to  recover 
Iwck  any  excess  so  paid.     But  hq  recovery 
•ball  be  allowed  In  such  action  unless  a  protest 
sod  appefil  shall  have  been  taken  as  prescribed 
lo  section  twenty -nine  hundred  and  thirty- 
one." 

This  amendment  was  held  by  the  circuit 
court  of  appeals  to  have  revolutionized  the  law 
AS  to  the  recovery  k)ack  of  moneys  voluntarily 
Paid,  aod  to  allow  payments  made  without  ot> 
iecilon  to  be  lecovered  if  grounds  of  objection 
^ere  afterwards  discovered.     And  yet  the  stat- 
ute, as  amended,  preserved  the  express  require- 
Qient  that  payments  to  be  recovered  back  must 
be  made  "under  protest  and  in  order  to  obtain 
pofme^sion"  of  the  goods.    In  other  words,  the 
•  £^]  amend roent*preserved  so  much  of  the  act 
of  1845  as  announced  the  common-law  rule  and 
Omitted  to  much  as  established  new  restric- 
tions, referring  instead  to  the  reptrictions  of 
1864.     If  the  intention  bad  been  to  change  the 
Common-law  rule  the  words  "under  protest" 
Hould  have  been  stricken  out,  and  if 'seems  to 
xue  a  most  dangerous  and  wholly  inadmissible 
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rule  of  construction  to  treat  them  as  accident- 
ally retained  traces  of  something  that  had 
ceased  to  be.  The  words  '  ai  or  bef«)re  the 
payment"  were  omitted,  but,  as  already  said, 
these  were  merely  declaratory  and  redundant, 
and  that  was  undoubtedly  the  reason  of  the 
omission.  The  last  clause  of  ?  301 1  as  amended 
refers  to  the  notice  in  writing  required  by 
§  2931,  and  is  simply  a  cross  reference  to  the 
additional  requirement  that  the  Treasury  pro- 
ceeding shall  be  had  before  the  action  is  com- 
menced. In  my  opinion  the  action  remained 
an  action  in  the  nature  of  a  common-law  ac- 
tion and  governed  by  the  principles  of  tbe 
common  law  except  as  otherwise  specifically 
provided.  Indeeci,  §  3011  as  ii  now  stands  is 
unanihi^uous  on  its  face  and  does  not  call  for 
const  rucTion  unless  in  respect  of  tbe  character 
of  the  protest,  and  that  need  not  be  considered, 
as  the  finding  of  facts  must  be  taken  to  mean 
that  no  protest  at  all  was  made  at  the  time 
these  duties  were  paid  and  the  pieces  of  iron 
obtained  by  tbe  importer.  I  cannot  accept 
the  conclusion  that  under  this  act  the  importer 
can  recover  on  a  payment  not  made  under 
duress,  and  think  tnut  such  duress  cannot  be 
said  to  exist  in  the  absence  of  any  objection  to 
making  tb^  payment. 

I  therefore  dissent  from  the  opinion  and 
judgment  of  the  court,  and  am  authorized  to 
say  that  Mr.  Justice  Field,  Mr.  Justice  Har- 
lan, and  Mr.  Justice  Brewer  concur  in  this 
dissent. 


GEORGE  Mcelroy  et  al.,  PlffB.  in  [76 

Err,, 
p. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  7&-81.) 

ConBolidation  of  indictments — distinct  felonies 
— when  conviction  will  be  reversed, 

L  A  consolidRtion  for  trial  of  two  Indictments 
against  several  defendants  for  assault  witb  lo* 
tent  to  kill,  witb  anotber  indictment  against  only 
part  of  tbem  lor  arson  committed  on  the  same 
day,  and  witb  anotber  indictment  against  ail  of 
them  for  arson  committed  two  weeks  later, 
when  there  is  nothing  to  show  a  conbpiracy  or 
to  connect  the  transactions  together,— is  errone- 
ous. 

2.  Indictments  for  distinct  felonies  not  provable 
by  the  same  evidence,  and  in  no  sense  resultlofc 
from  the  same  scries  of  acts,  cannot  be  consoli- 
dated for  trial. 

8.  A  conviction  will  be  reversed  for  improper  con» 
aoliJation  of  indictments  with  others  for  ditTer- 
ent  transnciion9.  although  the  record  does  not 
show  that  detendanis  were  thereby  prejudice  1 
or  embarrassed  in  their  defense.  wh*»re  it  oanoot 
be  said  that  they  may  not  have  been  embarrassed 
and  prejudiced  or  that  the  nttentlon  of  the  Jurj 
may  not  have  been  distracted  to  their  injary  in 
passing  upon  the  dlsttnct  and  independent  irana- 
actlona. 

[No.  402.] 

Submitted  October  IS,  1806.    Decided  Notem- 

bet  g,  1896. 

F  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Arkan- 
sas to  review  a  judgment  of  conviction  of  the 
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plaintiffs  in  error,  od  the  trial  of  several  in- 
dictments  coDsolidated,  which  were  for  dis- 
tinct offenses  at  different  times.  Becersed,  and 
cause  remanded,  with  directions  for  a  new 
trial,  and  for  further  proceedings. 

Tbe  facts  are  stated  in  tbe  opinioD. 

Mr.  Wm«  M.  Cravens  for  plaintiffs  in 
error. 

Mr.  J.  M.  DickinaoUff  Assistant  Attorney 
Genera],  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

George  McElroy,  John  C.  W,  Bland,  Henry 
Hook,  Charles  Hook,  Thomas  btufflebeam,  and 
Joe  Jennings  were  indicted  in  the  circuit  court 
for  the  western  district  of  Aikansas  for  assault 
with  intent  to  kill  Elizabeth  Miller,  April  16, 
1894.  tbe  indictment  being  numbered  5382; 
also  for  as«-ault  with  intent  to  kill  Sherman 
Miller,  on  the  same  day,  the  indictment  being 
numbered  5338;  also  for  arson  of  the  dwelling 
house  of  one  Eugene  Miller.  May  1, 1894,  the  in- 
dictment being  numbered  5334.  Three  of  these 
77J  •  efendants,  namely,  *George  McElroy, 
John  C.  W.  Bland,  and  Henry  Hook,  were  also 
indicted  for  the  arson  of  the  dwelling  house  of 
Ode  Bruce  Miller,  April  16,  1894.  the  indict- 
ment biing  numbered  4848.  it  does  not  ap- 
pear that  Jennings  was  tried.  The  court 
ordered  the  four  indictments  consolidated  for 
trial,  to  which  each  of  the  five  defendants  duly 
excepted.  Tiial  was  then  had  and  resulted  in 
separate  verdicts  finding  the  defendants  guilty, 
and.  after  the  overruhngof  motions  for  new 
trial  and  in  arrest,  they  were  severally  sen- 
tenced on  each  indictment  to  separate  and  sue 
oessive  teims  in  the  penitentiary,  and  sued  out 
this  writ  of  error. 

The  consequence  of  this  order  of  consolidation 
was  that  defendants  Stufflebeam  and  Charles 
Hook  were  tried  on  three  separate  indictments 
against  them  and  three  other  defendants,  con- 
solidated with  another  indictment  agninnt  the 
other  defendants  for  an  offense  with  which  tbe 
former  were  not  charged,  while  an  indictment 
for  feloniously  firing  the  dwelling  house  of  one 
person  on  a  certain  day  was  tried  with  an  in- 
dictment for  arson  cooimitted  a  fortnight  after 
in  respect  of  the  dwelling  house  of  another 
person. 

Section  1024  of  the  Revised  Statutes  is  as 
follows:  "When  there  are  several  charges 
against  any  person  for  the  same  act  or  trans- 
g<tion,  or  for  two  or  more  acts  or  transactions 
Connected  together,  or  for  two  or'more  acts  or 
transactions  of  the  same  class  of  crimes  or  of- 
fenses, which  may  be  properly  joined,  instead 
of  bavincr  several  indictments  the  whole  may 
be  Joined  in  one  indictment  in  separate  counts; 
and  if  two  or  more  indictments  are  found  in 
such  cases,  the  court  may  order  them  to  be 
consolidated.". 

The  order  of  consolidation  under  this  statute 
put  all  the  counts  contained  in  the  four  indict- 
ments in  tbe  same  category  as  if  they  were  sep- 
arate counts  of  one  indictment,  and  we  are 
met  on  the  threshold  with  the  inquiry 
whether  counts  against  five  defendants  can  be 
coupled  with  a  count  against  part  of  them  or 
offenses  charged  to  have  been  committed  by  all 
It  one  time  can  be  Joined  with  another  and 
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distinct  offense  committed  by  part  of  them  atn 
different  time. 

The  statute  was  much  considered  in  PoinHr 
▼.  United  States,  *151  U.S.  896  [38: 208].  In  [78 
that  case  the  defendant  was  charged  in  differeni 
counts  with  two  murders  alleged  to  have  becft 
committed  on  the  same  day  and  in  the  Mme 
county  and  district,  and  moved  to  quash  om 
that  ground,  which  motion  was  denied.     Be- 
fore the  case  was  opened  to  the  Jury  for  tlia 
government  the  defendant  moved  that  the  die* 
trict  attornejr  be  required  to  elect  on  whieh 
count  of  the  indictment  he  would  claim  a  con- 
viction.   The  motion  was  overruled,  and  ho 
was  If  quired  to  go  to  trial  upon  all  tbe  counts. 
Upon  the  conclusion  of  tbe  evidence  the  de- 
fendant renewed  the  motion  that  the  govern- 
ment be  required  to  elect  upon  which  count  of 
the  indictment  it  would  prosecute  him,  but  this 
motion  was  overruled.     The  Jury  found  sep- 
arate verdicts   of  guilty  of  each  murder  as 
charged  in  tbe  appropriate  count.    This  court. 
speaking  through  Mr.   Justice  Harlan,  said: 
"While  recognizing  as  fundamental  the  prin- 
ciple that  the  court  must  not  permit  the  de- 
fendant to  be  emt>arrassed  in  bis  defense  by  a 
multiplicity  of  charges  embraced   in  one  In* 
dictment  and  to  be  tried  by  one  jury,  and  wbiln 
conceding  that  regularly  or  usual ly  an  indict 
ment  should  not  include  more  than  one  felonj, 
tbe  authorities  concur  in  holding  that  a  Joinder 
in  one  indictment,  in  separate  counts,  of  differ- 
ent felonies,  at  least  of  the  same  class  or  grade^ 
and  subject  to  the  same  punishment,  is  not  neo- 
essarily  fatal  to  tbe  indictment  upon  demurrer 
or  upon  motion  to  quash  or  on  motion  in  arresi 
of  Judgment,  and  does  not.  in  every  case,  bj 
reason  alone  of  such  Joinder,  make  it  tbe  dn^ 
of  the  court,  upon  motion  of  the  accused,  to 
compel  the  prosecutor  to  elect  upon  what  one 
of  the  charges  he  will  go  to  trial."    It  was  de- 
cided that  it  could  not  be  held  from  anythinr 
on  the  face  of  the  indictment  that  the  trfu 
court  erred  or  abused  its  discretion  in  overrul- 
ing the  defendant's  motion  to  quash  tbe  iodid- 
ment,  or  his  motions  for  an  election  by  tbe 
government  between  the  two  charges  of  mni^ 
der.    The   indictment  showed  that  the  two 
murders  were  committed  on  the  same  day,  in 
the  same  county  and  district,  and  with  tbe 
same  kind  of  an  instrument,  and  these  fads 
Justified  the  trial  court  in  forbearing  at  the  be- 
einning  of  tbe  trial  to  compel  an  election.  And 
when  the. evidence  was  closed  it  appeared 
^theref rom  that  the  two  murders  were  com  [79 
mitted  at  the  same  place,  on  the  same  occasion, 
and  under  such  circumstances  that  the  proof 
in  respect  of  one  necessarily  threw  light  upon 
the  other;  and  that  ''there  was  such  close  con- 
nection between  the  two  felonies,  in  respect  of 
time,  place,  and  occasion,  that  it  was  diflScull^ 
if  not  impossible,  to  separate  the  proof  of  one 
charge  from  the  proof  of  another."    As  it  was 
apparent  that  the  substantial  rights  of  the  ao- 
cused  were  not  prejudiced  by  the  action  of  the 
trial  court,  we  declin^  to  reverse  on  the  groimd 
of  error  tlerein. 

It  will  be  perceiTed  that  the  two  offenaea 
were  charged  against  one  and  the  same  defend- 
ant, and  that  the  case  disclosed  such  concur- 
rence S8  to  place,  time,  and  circumstances  as 
rendered  the  proof  the  aame  as  to  both,  and 
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made  llie  two  ■llei;'^  miirflen  luhi taut! nil; 
pMU  ot  Itae  same  iruneacKon. 

Id  tb«  caae  nt  bar,  (be  two  iDdicimeaU  for 
MMuIt  with  iDteot  to  li<11  on  April  IH.  1894, 
ind  tb«  lodiclment  for  tnoD  no  Hny  1,  1894, 
were  against  all  of  (be  derpndaoli.  while  the 
IiHliclmtDl  for  arann  commilled  April  16.  1894, 
thcMineday  of  the  allpgefl  asunnlts  wlih  {□ 
l«nt  toklll,  wMaRiinst  three  of  tbedefeiidaD(s, 
and  not  BicaiiiBt  tbe  otbers. 

Od  Ifae  face  of  tbe  Indlctmenta  there  wu 


the  joinder  la  permitted,  the  atatiite  thus  'tAT- 

1d^  it  for  tbe  court  tndetetmlue  nlipilier  In  an; 

Sren  caie  a  Joinder  of  .wo  or  more  ofTeo sea 
one  iodfutmenl  aealn-t  the  laino  ptr'on  "li 
coosiatent  wllh  Clie  aetlled  principlei  of  clim- 
insl  law,"  as  stated  In  Pointer'!  Oaae. 

It  ii  adinltied  by  tbe  |rorernrnent  that  tha 
Imtgineots  agaiDSl  Stiifflebeam  and  Charles 
Hook  must  tn:  reversed,  but  it  is  cnnleniled 
that  the  Judemems  as  to  the  other  three  de- 
feDdiinis 'should  be  affirmed  because  there  [81 


fethei;  aod  io  o 
twoor  more  acta. 
M  of  Crimea  c 


connection  between  Ibe  nets  rhargedasrommlt'  Is  nothing  la  the  record  _j»how  that  Ibey  m 

ted  April  10 and  tbe  arsoD  alleged  lo  have  been  prejudiced  or  enibarr*<aed  in  their  deTense  by 

eonmlited  two  weeks  later,  on  which  last  occa  tbe  cnurae  pursued.     But  we  do  not  coocur  Id 

alon  the  goreroment's  testimony,  according  to  .  this   view.     While   tha  fraaeral    rule   la   that 

the   record,  ibowed  that  tbe  two  defeodnnts  I  counts  for  aeTerul  felooies  of  the  same  geoeral 

Chsrle*  Hook  aod  Thomas  Slufflebeam  n-ere  '  nature,  requiring  tbe   saoie  mode  of  trial  and 
not  present.     Tbe   record   also  discloses  that !  puni^biient.  may  be  joined  In   the  aams  Id- 

there  waa  no  evldtoce  offered  tending  to  show  dictment,  snbji'ct  to  tbe  power  of  the  court  to 

that  there  bad  been  or  was  a  conspiracy  be-  quash  the  Indictment  or  to  compel  ao  election, 

tween  defendants,  or  them  and   other  parties,  auch  Joinder  ciinnut   be  sustained   where  tha 

to  commit  the  alleged  crimes.  parties  are  not  the  ssmeand  where  the  offense* 

The  leTeral  charges  In  the  four  Indictments  are  in  nowise  parts  of  the  same  transnctionand 

were  not  against  tbe  aame   persons,  nor  were  must  depend  upon  evidence  of  a  different  state 

they  for  tbe  aame  act  or   trnnaaclion.  nor   for  of  facts  as  to  each  or  some  of  tbem.     It  can- 

Iwo  or  more  ads  or  transactions  conrecied  to-  not  be  said  in  such  case  that  all  the  defet>d<inls 

ir  opinion  Ihey  were  not  for  may  notbaTebeeocmbarravsed  and  prejudiced 

r  trioeactlons  of  the  same  In  their  defense,  or  that  the  attention  of   tbo 

r  offenaea   which  mizbt   be  jury  may  not  have  been  di-<ttaclpd  to  tbrir  In- 

propeily  joined,  because  they  were  substantive  jury  In  passing  upon  distinct  and  Indepeodcnt 

oCensea,   separate  and   distinct,   cnuiplete  In  traninrilons.     The  order  of  consolidation  wai 

tbemselveaandlndcpendentof  each  other,  com.  not  lU'bnrlzed   by   atatute  aod  did  not  rest  in 

801  mKled  at  different  limn  and  *DOt  vrovable  mere  dlscreilon. 

\tj  lb«  aauie  evidence;     In  cases  of  felony,  the  Judgmtnt  merwd  as  to  all  tbe  defrndaDli, 

BHi I tl plication  of  dislfactchargeshaa  been  con-  and  cause  remnmled  with  directions  to  grant  a 

lldaied  soobjectlonahleasiendlnglnconround  new  trial  and  for  further  pioceedingi  Tdcod- 

tbe  accuaed  In  hla  defense,  or  1o prejudice  him  formlty  with  this  opiolOD. 
uto  bia  chslleDgea,  In  tbe  mniier  of  i>elng 

held  out  to  be  hablrually  criminal.  In  the  dls  Mr.  Justice BrawcraodMr.  JuailcePeek- 

traction  of  tbe  attention  of  tbe  Jurv.  or  other  b&m  ronnirml  in   the  reversal  ■■  to  Sludlft- 

wise,  that  It  Is  tbe  settled  rule  Id  E^bgland  and  beam  and  Charles  Hook  oolj. 

In  many  of  our  states,  to  confine  the  Indict  

nrDi  to  one  dlatlncl  offense  or  restrict  (he  evi- 
dence to  one  transaction.  Youf'g  r.  King,  8 
T.  a  99. 108;  Riq.  v.Bsyiwixf.Leigh  40,  C.  O. 
46h  Tiodal.  0.  J.,  aOonneli  v,  Reff.  11  Clark 
*  F.  241 ;  !Ug.  t.  Ward.  10  Cox,  fl.  C.  41); 
Bt»  Y.  Tounir.  Ruas  *  R.  C.  C.  BW.  note; 
Ap-  T'  LonM^U,  4  Foat.  A  F.  M;  Oo'dAue  v. 
FttpU,  M  III.  37;  Stale  v.  NeUon,  B  N  H.  1«S; 
PtopU  T,  Aikin,  88  Mich.  470;  WiUinrnt  r. 
State,  77  Ala.  53;  Stale  v,  Rutchtngt,  24  3.  a 
142;  atale  v.  MeNeiU,  98  N.  C.  852;  St^U  t. 

Davbert.  42  Mo.   242;  1  BUhop,  Grim.  Proc  „ 

$289.    Necessarily  where  the  accused  la  do-  "^  n '""f'l'B'— attending  eriminal  eramin»- 

pTlred  ot  a  substantial  rlsbt  by  the  action   of  Hon—aliendanee    before   »mmiuiancr- trn- 

.V.  .-1-1 ,   — 1.  __.i_°    ,  .'.       .  Unee  to  penitentiary  aitliin  tki  M'tte^ftet  far 

traTUporttng  eonvieU—deiiverf  of  « - 
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the  trial  court,  auch  acIloD,  having  been  prop 
•rlv  objected  to.  Is  levlsable  on  error. 

II  Is  clear  that  the  slslule  doe*  not  authorize 
the  consolidation  of  tndlctraenia  In  such  away 
that  tome  of  tbe  defeodsnts  may  be  tried  at 
Ih*  same  time  with  other  defendnnta  charg-d  \ 
with  a  crime  different  from  that  for  which  all  , 
are  tried.  And  even  If  tbe  defendsntB  are  the 
lame  In  all  (he  indictments  cooaolldaied,  we 
do  no(  thtnk  the  s(atu(e  aulborires  the  Joinder 
provable  bj  the  same 
le   resulting  from   tbe 


AnurthalUMtltledtoa 

sInirlefeeoDlT.undei 

U.B.B*v 

But. 

l»«.rora 

tendlDK  oiimlnil  ez- 

□re  Itae  se 

DddiS 

laotcasea. 

OD  ttie  Mme  daj- 

When  a 

mersbal  attends 

4>f  distinct  felonies, 
evidence  and  in  no 
•anc  series  of  acts. 

Under  tbe  (bird  clause  relating  to  several 
ehBrj;ei  "for  two  or  more  acts  or  Iransnctiona 
af  ibe  mme  cIsm  of  crimes  or  offen'es."  It  Is 
only  wben  the/  "maybe  properly  joiDed"tbat 
tUC.a.  V.  1}..  Book  41.  ! 


two  d1  Keren  [ 

Is  entitled  to  b Is  tea  of  |1  for  altcoilanoe  twrora 
each  oommlsiloner, 
L  The  Btiendanoe  of  a  special  deputy  marshal  liw- 
fnre  ■commlsatoner  od  eJeclloa  dar>  which  Is  In- 
oldenmJ  to  his  anrvici  in  arrtillnirB  rraiidulent 
volar  and  laklng  bim  tieforc  tbe  oom mission er,  la 
oovered  bf  tbe  per  dlcm  provided  br  U.  8.  Rev. 
'Sc:Tn.~Atlo  trXruvKKt  oroitniwnsnClon  in  iijliista. 


\S7.";i,?.tt.",  i;?.™i5".'..?,';^T.v:;""r ""« p'i»w"..d«a.oM,duri»gii.,i„o.  «s 

wit  DID  the  itKte  out  0111  of  rhe  Judlf^   di'irlcflt     a  ,\^%,  "  ai.A  <it^m.^ii^^Ai    _         ■,■         i_   £  '^ 

Which  b.  ..  eo.v,ct^  whiob  >;  ooot««d  ..,  u,    1 1^' Jll^I^'-'^lf  Sl^L"?.!!!''.'!"^".'.'??,!^^'" 


e.  Re».  BtiL  ilBMI^U.y  not  "taieii  .wi.;  bi  "  »""?''»»l»'?e^  Mt"  bringiiEiD.  gu«rillns.i__ 

I UM  H  ■noBM  bj  th*  IM  of  Jul,  U.  !«»,  pro-  "ruroing  piiwnen  Vbarged  wilh  cnme,  [83) 

TldiriRfortbeientenMof  ■  oodtIm  loacoDTm-  ""'  *>""«f .  fiadsj;  and  for  etcb  depalj. 

tei.t  fUta  or  trrrfiorj  ohen  tta*t«  !■  no  luitabli  '">^  «c«nliiig  two,  oectfMrWj  allcnling,  |f 

piMw  ot  innprlMDninit  In  the  dtatrlei  or  lerrliorf  >  d>;.'    If  the  fee  were  $9  tor  atleodiDg  n- 

wkMebvfeooDTlcted.  amiiialloDifilmplf,  It  mlsbl  wellbcbeld  tbatbs 

1.    A  manhal  li  etitniad,  mder  D.  &  Bar.  Stat  *•■  enlilled  to  tlial  amniiDt  for  each  extmlns- 

isn,  to  ftaeutbantaot  lOoeotaper  mile,  and  tioD,  Ihtugb  Ibere  wereadneen  tnaalDgledaj; 

sot  mnalT  the  aetnal  ezpeneea  tor  iraDii>oniDB  but  aa  tbe  allowance  li  not  for  earh  exatolnfe- 

■  eoDTlattoapanl(«DtlarTlnthaMm»itBiebui  tion  but  for  each  daj.  we  thlDkitrJearUuttlM 

S.lSl'^'S^MJr^'^^'K?  "^  ".V'*'"*'!?^*  '"»"l'«Hi  ODIJ  MitUled  lo  a  ilDgla  tofc    It  fc 

SSTJStr  iSTdS^oT^  ^l^  iiS'i'''i^  """*'?  !«"'*»'•  «■  '"PP**  t^  >»  *«»"W  *• 

Syj^^di'Tl'^'^Sr^f'tJelS^^  .loweibutWforat.en<ii..fCOu«.irr«p«U™ 

an,.ul.abl.pi«»or^aaiie«DttatiMdJ.7rM  ot  ih^^iyimbti  ot  cum  diapoted  of  or  <rf  ika 

or  mrttofT.  oumbrT  of  prliODcrabronfcbi  to  and  coninlUad, 

t.  A  iHnhBi  who  hN  twMpoTM  a  prteuM  H  *"?  ■'^«  **  aUowwl  aeparaUi  feea  In  eoch  aim 

Mt  •nituad, tn  Bddltfoa  t«bM  otborfMa.  to  a  fee.  wrme  a  commluloner,  wbicb  Id  tbe  asgngalo 

■wlar  U.  a.  Bar.StatlHB.  for  tba  delfnrrot  migbt  be  double  tbe  anMNUt  allowed    for  at- 

wanania  of  aaniniltniaot  to  Aa  warden  of  a  lending  mart.     MeCagirlji  T.  TJnittd  Slat», 

pmiteDllarr.  u  It  li  not  a  "NTVlaa"  wllUa  tha  SB  Ct,  CL  L 
■aaalDtoiMiohMotiiMi.  But  wben  a  manha]  atleoda   i 


[Noi  SH  8S7 1  before    two   different   commisaloDera  (_ 

'  ume  day,  wb  tblnk  he  li  eoiitteit  lo  hit  fao 

Jr§fHt  Oaltttr  »1,  JSS6.    DtetdtdWotimiirt.  ot   $9  for   atieudiDOe  before  eacb  coinBl»- 

U9e.  uoncr.    In  the  cue  ot  United  Slatm  t.  Bntin. 

147  U.  B.  88B  [87:  881],  we  held  that  a  diatrW 

F  ERROR  to  tbe  Cfrcnlt  Coart  of  Appeala  illomer  waa  eolftled  (o  charge  a  pu-  ditm  far 

for  the  BecoDd  Circuit  to  review  a  Judg-  lervlcea  before  a  commlMioacr  upon  .the  w 

■nent   stBriolDg,    except   in   one   particular,  day  that  ha  wai  allowed  a  per  die^  for  attead- 

ajudltment  of  ibe  Circuit  Court  for  ib«  Bomb-  an ee  upon   roart- aad  tbe  argutDeot  rontnl- 

ero  Diairtct  of  New  York  In  favor  of  the  peil>  Unc  our  opinion  to  that  caae  la  equally  app)!- 

ttooer.HcHahoa.forfeataBddUburMuieDta  M  cable  here.    It  la  true  that  In  that  eaie  ibo 

manbal  for  that  dlitrict.    StMntS,  and  caae  Bbnrge  was  for  atiendlng  before  the  court  and 

tomanded  fora  new  Judnnent,  before  a  aiDgie  commlialoDer  upon  the  mmm 

Beeaune  caae  beloir,  M  U.  8.  App.  887.  I*;;  but  where  the  ofBcet  attenda  before  two 
Br  more  commii^loneTe,  who  say  boM  thetr 

BWement  bf  Mr.  JniUea  Browu  nattona  at  a  dblance  tiom  each  other,  we  wm 

Thaae  woe  write  of  error  lued  out  by  both  no  reaaoD  why  he  ibould  not  be  entitled  to  • 
pailiea  to  review  a  Judgment  of  the  circuit  Fee  In  the  case  of  each  commlwioDer. 
ooun  of  appeali  for  the  weond  drcult,  alHroi-  2.  The  allnwRnre  of  fS  per  day  to  I  pi  rfil 
bf,  oxeept  In  oite  particalar,  a  JudKOoent  of  leputy  manbala  for  atteniianee  before  a  oom- 
tbe  circuit  court  (or  tbe  loulhem  diairlct  of  cnisiloner  on  November  9,  lt<88.  "aatd  day  to- 
New  York  for  |4,S48.eO  in  favor  of  the  petl-  lug  an  eleclioo  dav."  Tha  flodiof  la  that  ttir 
tloner,  HcUahon.  for  feea  and  dlabiirsemeDti  bis  eervioe  upon  tbli  day  each  deputy  marabol 
■■  maiahal  for  that  dlitrict  from  Jnlv  7.  18HS,  received  a  per  dtetn  of  |5.  It  ii  lut  direeUr 
to  January  12, 1800.  Theopinlon  oiibecourt  Touod  by  Ibe  drcnit  conrt  that  theae  apoeW 
of  ar>pea1i1t  found  In  96  U.  B.  App.  087,  leputle*    wen   appointed  poranant  to   Binr, 

Tbe  BitlgnmenU  of  error  Med  by  both  par-  BUL  g  9021,  bat  u  Jt  la  lo  admitted  in  tto 


tleaare  let  out  Id  tho  opinion  of  the  court  briefeofcouoMl,  and  atlble  title  makeatbeonlT 

1  [84 

odjr*.  Afaiitant   depuiica,  we  may  aaeume  that  to  be  Iba  fact. 
Attorney  General,   and   Ftlia  Branniffan,  for    Thedulira  of.  inch  special  deputlee,  who  an 


*proviiloc  tor  the  appuintmeot  of  ipecial  [S-— 
Mtun.  Joahnk  Brls  DodMt  Aialitant   depuiica,  we  may  aaeume  that  to  be  the  fact. 


the  United  Stalea.  kppolnrrd  by  the  manbal  to  aid  and  aaalat  the 

tfr.  Rielutrd  R«Ddolph  M«MaJboa  (or    luperviaorB  of  election,  are  died    by  g" 


Hartbi  T.  UcMahoo.  Mil,  and  !03S.    Tbn  are  In  general  to  keep 

tha  peace,  nipport  ana  protect  the  aupcrriaoia 

Vr.  Justice  Browa  delivered  |]ie  oirinlon  of    of  Ibe  election  in  the  dbcbarge  of  tbeirduilei. 


the  court;  preterve  order,  to  arrest  and  tabe  Into  cuatody 

In  these  eassa  tbe  government  assigns  aa  er-  my  person  offending  against  the   law,  wh^ 

ror—  [§^33)  "tbe  persno  so  arrested  shall  fonh- 

1.  Tbe  aTInwance  of  ■  chirge  of  $9  per  day  with  be  brought  beforeacommlnioner   .    .    , 

for  atteDdlDK  cnminil  examinations  In    srpa-  for  examination  of  tbe  offenses  all e)red  agalDSl 

rate  and   <liilincl  chks   upon  the  nme   day;  him."    By    %  2081,  "there  shall   be  allowed 

tbeae  mminalidos  being  oo  soms  dsys  all  be-  sod  psld  to    .    .    ,    ench  special  deputy  moi^ 

fore  tbe  same  commloaiciner.  and  on  others  be-  ibiil  who  Is  appointed  and  performs  bta  du^ 

(ore  diSereiit  commMoners.     The  evidence  under  the  preceding  proviainns,  £ompeBsattoM 

dose  not  dUclnee  bow  much  of  this  amount  la  ii  the  rate  ot  $S  per  day  for  each  day  he  is  ■•■ 

appticHble  to  each  class  of  cues,  tuslly  on  duty,  not  exceeding  leu  davs." 

By  U.  8.  Rev.  But.  %  SN,  tbe  Btatabal  it  al-       As  It  appears  l?  these  aecUons  that  tto  M> 
M$  1A*D.il 
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ttodance  of  tlie  deputy  before  the  commis- 
sifiucr  is  incidental  to  bis  service  in  arresting 
tbe  frnudulent  voter  and  taking  him  before  tbe 
conimi.<^ioaer,  we  think  it  is  covered  by  tbe 
per  diem  provided  by  ^  2031.  The  allowance 
of  $5  per  day  was  evidently  intended  to  l)e 
full  compensation  for  all  services  performed  bv 
bim  as  such  deputy.  Tbe  assignment  ii  well 
taken. 

3.  Exception  is  also  taken  to  the  allowance 
of  fees  at  the  rate  of  10  centa  per  mile  for 
transporting  convicts  from  New  York  city  to 
tbe  state  penitentiary  in  Erie  county,  in  tbe 
oortbem  district  of  New  York,  instead  of  the 
actual  expense  of  such  transportation.    By  U. 
8.  Rev.  Stat.  S  829,  the  marshal  is  allowed  *'for 
transporting  criminals,  10  cents  a  mile  for  bim- 
•elf  and    for  each    prisoner    and    necepsary 
guard,"  with  tbe  following  exception:    "For 
tran^pprting  criminals  convicted  of  a  crime  in 
any  district  or  territory,  where  there  is  no  pen- 
itentiary available  for  the  confinement  of  con- 
ficta  of  tbe  United  States,  to  a  prison  in  an- 
other district  or  territory  designated  by  the 
Attorney  General,  the  reasonable  actual  ex- 
pense of  the  transports! ion  of  tbe  criminals, 
the  marshal,  and  the  guards,  and  tbe  neces 
iary  subsistence  and  hire."    It  appears  that  no 
prison  in  the  state  of  New  York  baa  been  ex- 
pressly designated  by  the  Attorney  General  for 
851  tbe*confinement  of  Federal  convicts,  but 
by  the  state  law  it  is  the  duty  of  tbe  keepers  of 
state  prisons  to  receive  and  keep  such  convicts, 
when  sentenced  to  imprisonment  therein   by 
nny  court  of  the  United  States  sitting  within 
tbe  state.     Literallv,  tbe  service  charged  for  in 
this  case  does  not  fall  within  the  2A  paragraph 
of  the  above  section,  since  it  does  not  spnear 
that  there  is  no  penitentiary  available  within 
Uie  southern  district  of  New  York,  nor  does  it 
appear  that  the  penitentiary  of  Erie  county  has 
lieen  designated  bv  the  Attorney  General  for 
mbe  confinement  of  Federal  convicts. 

There  are  other  provisions  of  law,  however, 
'Which  it  is  necesanrv  to  consider  in  this  con- 
seotion.    By  U.  S.'Rcv.  Stat.   §  6540,  origi- 
nally enacted  in  1856,  "where  a  Judicial  dis- 
trict   has  been  or  may  bereaTter  be  divided 
<New  York  was  originally  a  single  district,  1 
^tat.  atL.  78),  the  circuit  and  district  courts 
of  the  United  States  shall  have  power  to  sen- 
tence anyone  convicted  of  an  offense  punish- 
able by  imprisonment  at  bard  labor  to  tbe  pen- 
ttentiarr  within  the  state,  though  it  be  out  of  the 
iudicial  district  in  which  the  conviction  is  had.** 
Moreover,  bv  U.  8.  Rev.  Stat.  %  5541,  origi- 
nally enacted  in  1865,  "in  every  case  where  any 
person  convicted  of  any  offense  against  tbe 
united  States  is  sentenced  to  imprisonment  for 
a  period  longer  than  one  year,  the  court  .  .  . 
nay  order  tbe  same  to  be  executed  in  any  state 
Jail  or  penitentiary  within  the  district  or  state 
where  such  court  is  held,"  etc.,  and  by  U.  8. 
Rev.  Stat,  g  5542,  a  similar  provision  is  made 
where  tbe  convict  is  sentenced  to  imprison- 
ment and  confinement  to  bard  labor. 

By  a  subf^uent  act  of  July  12,  1876(19 
Btat.  at  L.  88,  amending  U.S.  Rev.  Stat,  g  5546, 
oonvicta  "whose  punishment  is  imprison- 
ment in  a  district  or  territory  where,  at  tbe 
time  of  cooTiction,  .  .  .  there  may  he  no 
penitentiary  or  Jail  suitable  for  tbe  confine- 
ment of  couTicta,  or  available  therefor,  shall 
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be  confined  ...  in  somi  suitable  Jail  or  peni- 
tentiary in  a  convenient  state  or  territorv  to 
be  designated  by  the  attorney  general,**  in 
which  case  the  marshal  is  only  allowed  the 
reasonable  actual  expenses  of  transportation, 
etc.;*'but  if,  in  tbe  opinion  of  tbe  Attornev 
General,  the  expense  of  ^transportation  [8o 
from  any  state  ...  in  which  there  is  no  peni- 
tentiary will  exceed  the  cost  of  maintaining 
them  in  Jail  in  tbe  state,  .  .  .  then  it  shall 
be  lawful  so  to  confine  them  therein  for 
the  period  desitrnated  in  their  rcsfteciive  sen- 
tences." We  see  no  reason  to  suppose  that 
this  art  was  intended  to  repeal  U.  S.  Rev.  Stat, 
g^  5540,  5541,  and  5542,  since  the  act  ia  a 
mere  re  enactment  of  original  §  5546,  enacted 
in  18G4  (one  year  before  ^  5541),  except  that  it 
permiu  tbe  place  of  confinement  of  the  con- 
vict to  be  changed,  whenever  the  peniten- 
tiary to  which  he  is  sentenced  becomes  un- 
suitable or  unavailable  at  any  time  during  the 
term  of  imprisonment;  and,  by  a  further  clause^ 
permission  is  given  the  Attorney  General  to 
change  the  place  of  imprisonment  whenever  it 
is  necessary  for  the  preservation  of  tbe  health 
of  the  prisoner,  or  tbe  place  of  confinement 
l)ecome8  insecure,  or  the  prisoner  is  cruelly  or 
improperly  treated. 

Upon  the  other  hand,  it  appears  to  ns 
that  it  was  the  intention  of  Congress  thai 
these  several  provisions  should  be  read  to- 
gether, and  that  the  restriction  of  the  marshal 
to  his  expenses  of  transportation  was  only  de- 
signed to  apply  where  tbe  Attornev  General 
has  found  that  there  is  no  available  penitan- 
tiary  within  tbe  district,  and  has  designated  a 
prison  in  another  district  for  that  purpose.  It 
does  not  neceasarily  follow  that,  because  a  por- 
tion of  his  travel  was  ouUide  his  district,  he  is 
limited  to  bis  expenses,  since  tbe  1st  para- 
granb  of  g  829.  above  quoted,  is  a  general  pro- 
vision a11'*wiog  him  mileaire  with  the  excep- 
tion provided  for  in  the  next  paragraph.  Ai 
the  travel  was  actually  made,  the  marshal  ii 
presumed  to  have  earned  his  mileage,  and  the 
burden  is  upon  the  government  to  show  that 
tbe  transportation  falls  within  tbe  excepted 
clause.  While  the  authority  of  the  marshal, 
as  such,  is  confined  to  his  district,  it  may  be 
lawfully  extended  by  tbe  United  States  to 
other  districU  for  special  purposes,  such,  for 
instance,  as  the  service  of  a  subpoena,  for 
which  it  has  usually  been  held  tbe  marshal  was 
entitled  to  mileage,  though  the  service  was 
made  outside  his  district. 

Sections  5540  to  5542  were  apparently  de> 
signed  to  apply  to  cases  where  the  state  con- 
tains more  than  one  district,  while  *§  5546  [87 
was  probably  intended,  notwithstanding  tbe  use 
of  the  words  "District  or  Territory,"  in  tbe  first 
clause,  to  apply  to  the  not  infrequent  cases 
where  there  is  no  suitable  penitentiary  within 
the  state,  in  which  case  tbe  court  Is  author- 
ized to  commit  tb<9  convict  to  some  suitable 
penitentiary  *'  in  a  couTenient  stste  or  terri- 
tory, to  be  desifrnated  by  tbe  Attorney  Gen- 
eral." This  power  has  been  frequently  exer- 
cised by  courts  of  the  western  spates  by 
committing  prisoners  to  penitentiaries  in  the 
northern  or  eastern  states.  Where  the  peni- 
tentiary is  located  in  tbe  same  stata,  it  would 
seem  reasonable  that  tbe  marshal  should  be 
entitled  to  his  mileage,  though  the  state  prieoa 
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may  happen  to  be  in  aDolher  district,  siDoe  it 
may  be  in  fact  quite  as  Dear  to  the  place  wbere 
his  coart  Is  held,  aa  it  is  to  the  place  wliere 
tbe  court  is  held  in  the  district  of  its  actual  lo 
cation. 

Why  these  convicts  were  sent  to  a  peniten- 
tiary outside  the  district  in  which  tbey  were 
trien  does  not  appear,  but  we  are  bound  to 
presume  that  tbe  action  of  the  court  in  that 
particular  was  taken  for  a  frood  and  sufficient 
reason,  and  was  dictated  by  what  it  oon- 
ceiTed  to  be  tbe  best  interests  of  the  govern- 
ment. Aa,  under  g§  5541  and  5542,  it  was 
within  the  discretion  of  tbe  court  to  sentence 
the  convicts  to  any  penitentiary  within  the 
stale,  the  mileage  was  properly  allowed. 

4.  The  last  item  to  which  exception  is  taken 
by  tbe  government  is  to  a  charge  of  $8 
for  serving  temporary  and  final  warrants  of 
commitment.  As  the  court  had  previously 
disallowed  a  charge  of  $603  for  serving  tempo- 
rary warrants  of  commitment,  tbe  allowance  of 
this  item  yras  probably  an  oversight.  In  United 
Statu  r.  Tanner,  147  U.  8.  661  [87:  821],  we 
held  that  the  marshal  was  not  entitled  to 
charge  for  mileage  in  serving  warrants  of 
commitment,  upon  the  ground  that  be  was 
allowed  10  cents  mileage  for  bis  own  trans- 
portation and  that  of  bis  prisoner,  and  that 
tbe  delivery  of  such  warrants  to  tbe  warden 
of  the  penitentiary  was  not  a  ''service"  within 
tbe  meaning  of  g  829.  We  have  seen  no  rea- 
ton  to  change  our  views  in  thai  particular 
The  word  '*  service"  In  this  connection  ordi- 
narily implies  something  in  tbe  nature  of  an 
88]  *act  or  proceeding  adverse  to  tbe  party 
served,  or  of  a  notice  to  bim,  and  we  think  waa 
not  intended  to  cover  tbe  case  of  a  warrant  de- 
posited with  thewHrden  of  a  penitentiary  as  a 
voucher  or  a'llhority  for  detaining  the  pris 
oner.  Moreover,  It  is  scarcely  possible  that 
Oongresa  could  have  Intended  to  allow  the 
marabal  10  cents  a  mile 'for  bis  own  travel 
^hen  accompanying  a  prisoner,  and  at  the 
same  time  to  allow  him  6  cents  for  carrying 
the  warrant  of  commilment  with  bim:  or  to 
allow  bim  50  cents  for  a  commitment  of  the 
prisoner  and  also  $8  for  serving  a  warrant 
of  commitment,  when  tbe  commitment  would 
not  be  valid  without  the  warrant,  and  the 
commitment  and  service  of  the  warrant  are 
contemporareous  acts.  As  tbe  per  diem  of  the 
inarsbR)  for  attendance  before  tbe  court  or 
commissioner  includes  "the  bringing  in, 
guard  in  7,  and  returning  pri<(oners  charged 
with  crime," and  as,  by  §  1080,  "no  writ  is 
necessary  to  bring  Into  court  any  prisoner  or 
person  in  custody,  or  for  remanding  bim  from 
tbe  court  into  custody;  but  the  same  shnll  be 
done  on  tbe  order  of  tbe  court  or  dietiict  at- 
torney, for  which  no  fee  shall  be  cbniged  by 
the  clerk  or  marshal,"  and  no  such  warrant 
appears  to  be  necessary  under  tbe  practice  in 
tbe  state  of  New  York,  the  issue  of  such 
warrants,  except  perhaps  tbe  first  one,  appears 
to  be  unnecessary. 

In  the  caae  of  tbe  writ  sued  out  by  Mc- 
Mahon,  tbe  plaintiff  assigns  as  error  the 
action  of  tbe  court  of  appeals  in  rejertinc  a 
charee  for  serving  temporary  warrants  of 
commitment  issued  by  a  commissioner;  but 
as  this  is  covered  by  tbe  point  last  decided, 
it  is  unnecessary  to  oonaider  It 


It  results  that  in  tbe  case  of  United  Sitftm 
V.  }&eMnhon  the  Judgment  of  the  Court  of  Ap- 
peals muit  be  retereed^  an(|  tbe  case  rem  i tided 
for  a  new  Judgment  in  conformity  with  this 
opinion. 


OCTAVIA  J.  PARSONS,  Flff,  in  Err..  [80 

e. 

GUSTAY  YENZEE  €t  aL 

(Bee  a.  GL  Beporter*s  ed.  sa-au 

Setting  aside  preemption  entry— act  of  March  3^ 

1891. 

L  Tba  oanoelatlon  and  settinjr  aside  of  a  pre-emp* 
tlon  entry  for  fraud  after  tbe  local  kinfi  offloen 
baveapprov«d  the  evideooes  offered  of  Mttlemeoft 
and  Improvemeot,  received  the  purcbHpe  monef, 
and  issued  the  reoelrer^s  final  receipt,  is  within 
the  jurisdiction  of  the  general  land  office.  al> 
though  suhjeot  to  judicial  review  lilie  other  or- 
ders and  rulings  of  that  department. 

%,  The  cooflrmation  of  entries  by  the  act  of  Oem» 
gnm  of  March  8,  UQl,  •  7,  does  not  apply  ta  an 
entry  which  has  been  previously  canceled  for 
fraud,  but  the  statute  refers  only  to  existing  en- 
tries which  have  not  been  avoided. 

[No.  264.] 

Submitted  October  IS,  1806.    Decided  Narem^ 

her  8, 1896. 

IN  ERROR  to  tbe  District  Court  of  Rich- 
land County,  State  of  North  Dakota,  to 
review  a  decree  of  that  court  which  bad  been 
attlrmed  by  tbe  Supreme  Court  of  the  State.  Id 
favor  of  tLe  defendants.  Gusts v  Yenzke,  Fred 
B.  Townsend,  and  L.  E.  Wood,  in  a  suit  com- 
menced by  Octavia  J.  Paraons  to  have  aald 
Yenzke  cbarced  as  trustee  of  the  legal  title  df. 
land  for  her  benefit.     Affinned. 

Statement  by  Mr.  Justice  Brewer: 
On  July  25,  1802,  the  United  S  ates  issned  % 
patent  for  tbe  land  in  controversy  to  GusCn? 
Yenzke,  one  of  the  defendants  in  error.  The 
other  defendants  in  error  are  bis  mortgnireea. 
On  January  11,  1888.  one  Willis  B  Simpkioa 
made  a  pre  emption  entry  of  the  innd,  anu  re- 
ceived a  receiver's  final  receipt,  the  land  it 
that  time  bein^  public  and  Mitijrc'  to  pre  emp* 
tion  entry  under  tbe  laws  of  tbe  Unired  States. 
On  February  8.  1883.  he  conveyed  tbe  land  to* 
Charles  J.  Wolfe,  through  whom  liy  foreclo- 
sure of  a  mortgage  plaintiff  in  error  acquired 
her  title. 

♦On  September  26, 1884.  W.W.  MrDvaln.fSO 
especial  agent  of  the  land  department  of  ibe 
United  Stafea.  reported  to  the  Comniis^ioocr 
of  Ibe  Ceneriil  Land  Office  at  Wasliinetoo.  •■ 
tbe  result  of  bia  investigations,  that  the  pre- 
emption entry  of  Simpkins  had  been  fraudu- 
lently and  unlHW fully  made.  Proceetiinea  for 
an  invefitigation  ^of  this  charge  were  ordered 
bi'fore  the  local  land  ofllcers.  Notice  wet 
duly  given  by  publicaiion.  Simpkins  made 
no  appearance,  but  the  plaintiff  in  error  ep- 
p«ared  by  attorneys.  The  invetiTStioo  wee 
carried  on  In  tbe  local  land  office  and  there- 
after in  tlie  Genera]  Land  Office  at  Waabing^ 
too,  and  tbe  proceedinga  reviewed  by  the  8e# 
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retary  of  the  Interior,  the  plaiDtifP  in  error 
heinea  parly  to  all  those  proceedings.  Tbey 
resulted  in  a  cancelation  of  tbe  entry  on  the 
eround  that  it  bad  been  fraudulently  and  un- 
lawfully made;  and  the  land  was  restored  to 
tbe  public  domain. 

Thereafter  Veozke  took  those  proceedings 
which  culminated  in  tbe  patent,  whereupon 
tbe  plaintiff  in  error  commenced  this  suit  in 
tbe  diHirict  court  of  Richland  county,  North 
Dakota,  to  have  him  cbarged  as  trustee  of  tbe 
legal  title  for  her  benefit.  In  that  court  a  de- 
cree was  entered  in  favor  of  tbe  defendants, 
which,  having  been  affirmed  by  tbe  supreme 
court  of  the  state,  has  heen  brought  here  on 
writ  of  error. 

On  March  8,  1891,  Congress  passed  an  act 
(26  Stat,  at  L.  1098),  §  7  of  which  contains  this 
provision : 

"And  all  entries  made  under  tbe  pre  emption, 
homestead,  desert-land,  or  timber-culture  laws. 
In  which  final  proof  and  payment  may  have 
been  made  and  certificates  issued,  and  to  which 
there  are  no  adverse  claims  originating  prior 
to  final  entry  and  whicb  have  been  sold  or  en- 
cumbered prior  to  the  Ist  day  of  March, 
eighteen  hundred  and  eighty-eigbt,  and  after 
£nal  entry,  to  bona  fide  purchasers,  or  encum- 
brancers, for  a  valuable  consideration,  shall, 
unless,  upon  an  investigation  by  a  government 
agent,  fraud  on  tbe  part  of  the  purchaser  has 
been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  tbe  land 
department  of  such  sale  or  encumbrance." 

Me99rn,  Seth  Newman,  8,  B.  Pinney,  and 
/.  E,  Robinson,  for  plaintiff  in  error: 

A  pre  emptive  right  is  a  preference  right  to 
purchase  a  quarter  section  of  public  land.  In 
Uie  absence  of  congressional  inhibition  it  is 
issignable. 

Myers  v.  Croft,  80  U.  8.  13  Wall.  291  (20: 
662);  ThrctfgiU  v.  Pintard,  53  U.  8.  12  How. 
24  (13:  877). 

After  purchase  tbe  pre  emptor  becomes  an 
emptor — a  purchaser— and  bis  rights  are  not 
different  from  the  rights  of  other  purchasers. 

Camp  V.  Smith,  2  Minn.  155. 

A  purchase  of  public  lands  under  the  pre- 
emption law  is  commonly  called  a  cash  entry. 
To  constitute  an  authorized  cash  entry  three 
things  only  must  concur:  (1)  The  land  must 
be  subject  to  entry;  (2)  tbe  purchaser  must  be 

?[ualified;  (8)  the  entry  must  be  made  in  legal 
orm  and  manner.  By  such  an  entry,  which 
includes  an  authorized  purchase  and  a  payment, 
the  emptor  acquires  a  vested  interest  in  the 
property  of  which  he  cannot  be  devested  ex- 
cept by  due  process  of  law. 

Hutchings  v.  Low  rTJu  Tosemite  Valley  Caee^) 
82  U.  S.  15  Wall.  77  (21 :  82);  Cornelius  v.  Kessel, 
128  U.  8.  461  (32:  483):  Simmons  ▼.  Wagner, 
101  U.  8.  260(25:910);  Wit?ier spoors  v.  Duncan, 
71  U.  8.  4  Wall.  210  (18:  889);  CarroU  v.  8(tf- 
ford.  44  U.  8.  8  How.  460  (11:  680);  Moore  v. 
Romm,  96  U.  8.  630(24:848);  Smith  v.  Einng, 
28  Fed.  Rep.  741;  Wilson  v.  Fine,  40 Fed.  Rep. 
62;  United  States  v.  White,  17  Fed.  Rep.  561; 
Lewis  V.  Shaw,  70  Fed.  Rep.  289;  Siimson  v. 
Clarke,  45  Fed.  Rep.  760;  United  States  y.  Cal 
ifornia  A  0,  Land  Co,  148  U.  8.  42  (37:  860); 
Arnold  ▼.  Qrimes,  2  loWa,  1;  Silly  man  v. 
King,  86  Iowa,  807;  Cady    v.    Eighmey,    54 
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Iowa,  615,  618;  BHU  v.  BUlfS,  85  PI.  805,  85 
Am.  Dec.  364;  Aldrieh  ▼.  Aldrich.  37  ill.  82; 
Morton  v.  Dlankenship,  5  Mo.  346;  Moyer  v. 
MeCollough,  1  Ind.  839;  Owynne  v.  i/iswanger, 
15  Ohio,  368. 

The  )>enalties  of  fraud  do  not  fall  of  their 
own  weight  without  the  intervention  of  a  court 
or  jury. 

Bromley  v.  Goodrich,  40  Wis.  184;  Crockery, 
Bellangee,  6  Wis.  645,  70  Am.  Dec.  489. 

In  the  absence  of  a  controlling  statute,  to 
rescind  a  contract  of  sale  on  the  ground  of 
fraud  the  consideration  received  must  be  re- 
turned. 

Gay  V.  Alter,  102  U.  8.  79  (26:  48). 

Messrs.  W.  H.  Standish,  S,  B,  Snyder,  and 
Curtiss  Sweigle,  for  defendants  in  error: 

Tbe  question  of  vested  rights  is  foreign  to 
the  inquiry.  If  there  is  power  there  can  be 
no  vested  rights  which  can  defeat  its  exercise. 
If  there  is  no  power,  then  the  question  of 
vested  rights  is  of  no  possible  moment,  as  the 
want  of  power  will  defeat  its  exercise  without 
the  aid  of  further  argument. 

Swigart  v.  Walker,  49  Kan.  100;  Darey  v. 
McCarthy  (Kan.)  12  Pac.  104;  Jones  v.  Meyers, 
2  Idaho,  793;  Sorrenson  v.  Meyers,  2  Idaho, 
802;  Gray  v.  Stockton,  8  Minn.  529;  Hosmerv. 
Wallace,  47  Cal.  461;  Hestres  v.  Brennan,  60 
Cal.  211;  McLane  v.  Bovee,  35  Wis.  27;  United 
States  V.  Steenerson,  50 Fed.  Rep.  504;  Carry. 
Fife,  44  Fed.  Rep.  713;  Lee  v.  Johnson,  116 
U.  8.  48  (29:570);  Knights.  UniUd  LandAsso. 
142  U.  8. 161  (35:  974);  American  Mortg,  Oo.  ▼. 
V.  Hopper,  56  Fed.  Rep.  67. 

Of  the  cases  cited  by  counsel  in  their  brief 
but  two  deny  the  right  of  tbe  Commissioner 
of  the  General  Land  Office  under  any  circum- 
stances to  cancel  an  entry  after  the  final  cer- 
tificate has  been  issued  by  tbe  register  and  re- 
ceiver of  tbe  local  land  office. 

Smith  V.  Eicing,  23  Fed.  Rep.  741;  Wilson 
V.  Fine,  40  Fed.  Rep.  52. 

These  cases  have  been  expressly  overruled 
in  tbe  same  court  in  tbe  case  of  American 
Mortg.  6V>..v.  Hopper,  supra,  decided  by  Judge 
Bellinger,  in  tbe  circuit  court  for  the  district' 
of  Oregon.  May  20, 1893. 

The  supreme  court  did  not  err  in  holding 
that  the  power  of  cancelation  exists. 

Where  the  matters  to  be  determined  by  the 
Land  Department  are  questions  of  fact,  or 
mixed  questions  of  law  and  fact,  tbe  decision 
of  tbe  Land  Department  is  final  and  cannot  be 
reviewed  by  the  courts. 

Vantongeren  v.  Heffernan,  5 Dak.  180;  Pvget 
Mill  Co.  V.  Brown,  54  Fed.  Rep.  987;  Johnson 
V.  Towsley,  80  U.  8.  18  Wall.  72  (20:  4H5); 
ShepUu  V.  Cowan,  91  U.  8.  830  (28: 424);  Moore 
V.  Bobbins.  96  U.  8.  580  (24:  848);  Lee  v.  John- 
son, 116  U.  8.  48  (29:  570);  Quinby  v.  Conlon, 
104  U.  8.  420  (26:  800);  Heath  y.  Wallace,  188 
U.  8.  578  (34:  1063). 

If  a  party  has  knowledge  of  such  facts  as 
would  lead  a  fair  and  prudent  man,  using 
ordinary  caution,  to  make  further  inquiries, 
and  he  avojds  the  inquiry, he  is  chargeable  with 
notice  of  the  facts  which  by  ordinary  diligence 
he  would  have  ascertained. 

1  Warvelle,  Vendors,  266;  American  Mortg, 
Co,  V.  Hopper,  56  Fed.  Rep.  67;  RandeU  v. 
Edert,  7  Minn.  450;  Shottfe  v.  Griffiths.  4  Wash. 
161. 
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Mr.  Justice  Brewer  delivered  the  opinion 
of  the  couri: 

Counsel  for  plaintiff  in  error  challenge  the 
power  of  the  Commissioner  of  the  General 
Land  OfBce  or  the  Secretary  of  the  Interior  to 
cancel  and  set  aside  a  pre  emption  entry  after 
the  local  land  officers  have  approved  the  evi 
dences  offered  of  settlemeot  and  improvement, 
received  the  purchase  money,  and  issued  the 
receiver's  final  receipt.  They  contend  that  ex- 
cept in  certain  specified  cases,  which  are  not 
material  for  consideration  here,  the  action  of 
the  local  land  officers  concludes  the  govern- 
ment, and  the  Qeneral  Land>  Office  has  no  Ju- 
risdiction to  supervise  such  action  or  correct 
any  wrongs  done  in  the  entr^. 

Subsequently  to  the  issuing  of  the  writ  of 
error  io  this  case  this  precise  question  was  pre- 
sented to  this  court  {Ore/iard  v.  Alexander^  157 
U.  8.  872  |89:  787|),  and  the  Jurisdiction  of 
the  land  deiMrtment  was  affirmed;  a  jurisdic- 
tion not  arbitrary  or  unlimited,  nor  to  be  exer- 
cised without  notice  to  the  parties  interested. 
Dor  one  beyond  Judicial  review  under  the  same 
conditions  as  other  orders  and  rulings  of  the 
land  department. 

In  this  case  the  entryman  was  brought  in  by 
due  publication  of  notice,  and  the  real  party 
in  interest  ap()eared.  The  contest  was  carried 
through  the  land  department,  from  the  lowest 
to  the  highest  officer,  and  there  is  nothing  in 
the  record  which  brings  the  case  within  the 
rules  so  often  laid  down  for  a  Judicial  reversal 
of  the  derisions  of  that  department 

Much  reliance  is  placed  upon  the  7th  section 
of  the  act  of  Maich  8,  1891,  wpra,  and  it  is 
contended  that  before  any  adverse  riebts  were 
created  Congress  ratified  and  confirmed  the 
entrv  made  by  Simpkins.  We  think  that  stat- 
ute fnupplicable.  It  was  passed  long  after  the 
ftctioD  of  the  land  department  in  canceling  the 
92]entry  and  restoring  the  land  to  the*pub1ic 
domain,  and  when  there  was  no  subsisting  entry 
to  be  confirmetl.  The  theory  of  the  plaintiff 
in  error  is  that  the  act  applies  to  all  entries 
which  had  ever  been  made  prior  thereto, 
whether  subsisting  or  canceled.  But  clearly 
it  refers  to  only  subsisting  entries.  An  entry 
is  a  contract  Whenever  the  local  land  otticers 
approve  the  evidences  of  settlement  and  im- 
provement and  receive  the  cash  price  they  issue 
a  receiver's  receipt.  Thereby  a  contract  is  en- 
tered into  between  the  United  States  and  the 
pre-eroptor,  and  that  contract  is  known  as  an 
entry.  It  may  be.  like  other  contracts,  void- 
able; ami  is  voidable  if  fraudulently  and  un 
lawfully  made.  The  effect  of  the  entry  is  to 
segregate  the  land  entered  from  the  public 
domain,  and  while  subject  to  such  entry  it  can- 
not be  appropriated  to  any  other  person,  or  for 
any  other  purposes.  It  would  not  pass  under 
a  land  grant,  no  matter  how  irregular  or  fraud 
ulent  the  entry.  When  by  due  proceedings  in 
the  proper  tribunal  the  entry  fs  set  aside  and 
canceled,  the  contract  is  also  terminated  llie 
voidable  contract  has  been  avoided.  There  is 
no  longer  a  contract,  no  longer  an  entry,  and 
the  land  it  as  free  for  dlspoMl  by  the  land  de- 
partment ai  thou  eh  no  entry  had  ever  been 
attempted.  The  term  used  Io  the  section, 
''confirmed,**  implies  existing  contracts  which, 
though  voidable,  have  not  lieen  avoided,  and 
not  contracts  which  once  existed  but  have  long 


since  ceased  to  be.  If  the  act  is  not  limited  to 
existing  entries,  exi<(ting  contracts,  then  U 
must  apply  to  all  entries,  all  contraHs,  no  mat- 
ter when  made  or  bow  Ion?  since  canceled,  or 
what  rights  have  been  acquired  by  others  since 
the  canctlati'in.  It  would  apply  to  an  entry 
canceled  years  before,  although  the  land  has 
since  been  entered  and  patented  to  another; 
and  would  carry  a  mandate  to  the  land  depart- 
ment to  execute  a  patent  to  one  whose  claims 
had  been  adjudged  fraudulent,  and  in  disr^ 
gard  of  the  rights  created  in  reliance  upon  that 
adjudication.  No  such  intention  can  t)e  Im- 
puted to  Congress.  The  statute,  as  its  lan- 
guage implies,  refers  only  to  existing  entries^ 
and  does  not  reach  a  case* like  the  present. 
The  judgment  is  affirmed. 


CENTRAL   PACIPIC   RAILROAD  [93 
COMPANY.  Appt,, 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter*s  ed.  93-100.) 

F)ree  tramportatum  of  pastoffiee  inspeetan. 

Free  traosportatloo  of  postoflloe  iDSpeotors  f6r  a 
series  of  years  by  a  railroad  oompaDy,  upon  the 
production  of  their  oommlssions  requirfnir  rail- 
roads to  extend  to  them  facilities  of  free  travel* 
and  witbout  any  demand  for  eompenration  or 
protest  airalnst  carry ingr  tbem  free,  fs  a  waiver 
of  any  right  subsequeotly  to  demand  of  the  irov- 
emment  payment  therefor.  The  omLvion  of  tbm 
company  to  charge  for  such  tranipuriutioo  In  Its 
claims  for  carrying  the  mails  Is  also  evidence  of 
such  waiver. 

[No.  46.] 

Argued  and  Submitted  October  tl,  1896,    D^ 
dded  November  9,  1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  ihe  petition  of  the  Oen- 
tral  Pacific  Railroad  Company  agiiinst  the 
United  States  for  compensation  for  carrying 
postoflScc  inspectors  by  said  railroad  compa^j. 
Affirmed. 

See  same  case  below,  28  Ct.  CI.  427. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jos.  K.  McCammon  and  CluM* 
H.  Tweed  for  appellant, 

Mr,  Holmes  Gonrad*  Solicitor  General, 
for  appellee. 

Mr.  Justice  Peekham  delivered  the  opiii> 
ion  of  the  court: 

The  Central  Pacific  Railroad  CompaoT 
owned  or  leased  and  operated  numerous  rall* 
road  lines,  which  may  be  generally  described 
at,  (1)  those  which  were  constructed  by  the 
aid  of  bonds  from  the  United  States;  (2)  lloea 
of  the  Southern  Pacific  Railroad  Company  to 
which  hinds  were  ^rranted  by  the  acts  of  OoQ- 
gress  of  July  27, 1866,  §  18  (14  Stat,  at  L.  2Mq^ 
and  of  March  8,  1871.  ^  28  (16  Sut.  at  L.  0781, 
and  the  act  of  J  uly  25,  *1 866  ( 1 4  Stat  at  U  [114 
289);  (8)  other  railroads  constructed  wit&oul 
the  aid  of  bonds  from  the  i^overnment.  All 
the  subsidized  portions  of  claimant's  railroMlft 
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titiDsported  for  a  number  of  years  prior  to  the  panies  the  contracts  bave  provided  for  the 
filing  of  this  claim  many  postottloe  inspectors,  trHnsporUtion  of  tbeir  a^^ents;  but  in  cases  of 
formerly  de*'ignutcd  hs  specidi  agents,  travel-  what  are  called  'recognized  service*— thai  is, 
ine  on  government  business,  for  wbich  serv-  where  the  companies  carry  the  mails  for  the 
ices  the  company  has  received  no  pay  from  compensation  fixed  by  law  without  express 
the  government  and  never  demanded  any  be-  contrHCts  being  made — the  department  has  re- 
fore  making  and  filing  the  claim  in  suit.  If  lied  upon  the  regulation,  the  terms  of  ihecom- 
the  claimant  is  entitled  to  be  paid  therefor,  tne  mission  and  the  long-established  usage  to  se- 
amouot  is  between  $25,000  and  $26,000.  cure  the  transportation  of  tbeseofS^^erj."  Tbe 
The  postotfice  inspectors  for  whose  tran^ipor-  court  of  claims  decided  that  the  claimant  was 
taticm  tbe  claimant  now  a^ks  compeni^ation  not  entitled  to  recover,  and  dismissed  its  peti- 
were  commissioned  by  tbe  Postmaster  General,  tion.     26  Ct.  CI.  427. 

traveled  on  the  business  of  tbe  PoHtoffice  De-  The  claimant  cites  some  sections  in  other 

partment  as  such   inspectors,  and  were  fur-  statutes  than  those  above  referred  to.  as  ap- 

Disbed  transportation  by  tbe  claimant  upon  tbe  plicable  to  the  different  classes  of  railroads 

production  of  their  commissions,  which  were  owned  or  leased  by  claimant.     iSertion   ti  of 

in  the  following  form:  the  act  of  July  1,  1862  (12  S  at.  at  L.  489),  is 

i>^B*/vffi«^  -norxA**»»n»  one  of  them,  and  It  reads  as  follows: 

UrTiedC«  of  America.  "^'"^  ^  ''/«'««•  '""'fe'^.    Tlmt  tbe  RraDt. 

T«  »».«™  it  »,.w  /.nn^rrn.                  Amencs.  aforesaid  are  made  upon  condition  that  said 

The  Sa^r^ereof  (name  of  .pecial  or  in-  comp.nv shall  pay  8,ddbonds*atmHtu.i.y[tt« 

i  a  Dostoftice  in-  ?°             keep  said  railroad  and  teletj-aph  line 


ATV^rtnr^  is  bprpbv  dpsifrnntpH    a  nnstottirp  in.    **""  **"""  »^^«^P  »«»'J  luinuitu  uuu  icicu  nyu  imo 
!^'  ^'^?  tir5Lf.?^?nf 'iH^P^^^^^^^     T"    in  repair  and  use,  and  shall  at  all  times  transmit 


pof 

steamboats,  singes,  and  other  mail  contractors  ""•''  Y'i"l,'^'"t,'',-'^""''u''  "VJ*  '""V'"J?"i'^'K' 

•re  required  to  ex..  ndfaoilllies  of  free  travel  n"'"]  ^l^-'H  at  ""''naes  have  the  preference  m  the 

«o  the  bolder  of  this  conimi.s.sion.  "*%<>'  il-^  jsme  for  all  the  purposes  aforesa.d 

«u  i,uc  •juiuci  u.  iuu>  ^""■"" (al  fair  and  reasonable  rales  of  compensation, 

Postmaster  Gener'al.  ^9[  ^""hT^i'lf  bind  n?t?tW"  I?.^'"'' ''"' 

■i3ir„oi» .'««♦««  1QQ  tifs  for  the  same  kmd  of  service),   etc. 

Washington, .  188-.  ^^^.^^^  jj  ^^  ^^^  ^^^  ^^  j^,^  ^^^  ^g^^  ^^^ 

The  regulations  of  the  department  were,  dur  Stat,  at  L.  2U2),  is  another,  and  it  reads  as  fol- 

^ng  tbe  time  such  irausporiation  was  furnished,  lows: 

«8  follows:  "And  be  it  further  enacted^    That  said  At- 

f\r.  »/x.,«^  »K^..«  ik^  ,^^A^  ^9  ^««««— «««  lantic  &  Pacific  Railroad,  or  any  part  tbereof. 

On  routes  where  the  mode  of  conveyance  „k„ii  u- „  ^^„*  ,rv..««  ...  i  ».:iif»..«  Tr^../^  o.iK{»/«» 

^A^it,.  ^t  i*  ♦»»«  «.^.  «s«i  «»».,*«  «*  .v-«  i>^  .  *M^  sliall  be  a  post  route  an«l  military  rouci,  subject 

Iwlnmln.  ^?«'^f,,.n?l  M  nu^  i.Tl  h  J;  '"  "^6  use  of  the  United  Slates  for  pos.al.  mili- 

^ks  a^d  keys  areto  be  conveyed  without  '"T'  '"'^'''-  "»•»  «"  """^  go'*""-*""  "^•^vice. 

^wfaVhar™                         Conveyed  without  „„^  ^Iso  subject  to  sucb  regulHiions  as  Con- 

T,".,, I  ^„„.„i„.  »„  ,««„u^^  4„  „„ „  gress  may  impose  restriclini;  the  charjtes  for 

«?  Snf.^^.iflli.Mrl^    Lr^flr  ^^ll»  8"fb  povemm^-it  transportation." 

^1  T!.I  nm^itilnt!  i  ^t„M^^^^  section  5  of  the  act  oUuly  25. 18M  (14  Stat. 

?k^-  ^TnnT^L  f,i  nf  ihlV^l^  f  Z^^Tr  ««  ^  239).  is  in  subsHncc  ihesame  as  §  6  of  tbe 

Also  to  convey   free  of  charge  all  duly  ac-  „«.  ^«  iw/to«Kr».,«  — .«:t^-,i      'rK:oe«r.fi^n  ar^Mi^a 

^*^Au^A  .^»»:  1  «»»^i«  ^t  .u«^«,.«  ..•«.««»  ^«  act  01  lho2  above  reciien.     1  his  section  applies 

credited  speciHl  acents  of  the  department  on  ,^  ,.  ^  ^„„^     »  ,.  „  n^wt^^^ir.  Xr  rkr««/^»»  fj^n 

^«KiK:i:A»%vf  »K«;..  ^..^ri^^iiou  lo  'be  case  of  the  Calitornia  &  Uregon  liaii- 

ezuibition  or  their  credentials.  ^^„  .   ^„^  ^*.u^  i«-«^««  ^p  ♦!.«  v.i»,*.r.oJ.» 

road,  one  of  tbe  lessees  of  the  claimant. 

The  claimant  transported  these  officials  for  Tbe  argument  upon  tbe  part  of  appellant  is 

more  than  six  years  prior  to  the  filuig  of  this  that  by  these  various  sections  the  government 

claim,  upon  tbe  production  of  tbeir^comniis  entered  into  a  contract  with  tbe  claimant  to 

sions,  and  made  no  claim  for  compensation  pay  for  the  services  rendered,  and  tbe  claimant 

for  sucb  transportation  up  to  the  filing  of  its  agreed  to  transport  the  mails  at  fair  and  rea- 


claims  thert'for  in  th^  court  of  claims.  No 
protest  was  ever  made  by  or  on  behalf  of 
claimant  to  the  government,  becnuse  of  tbis 
claim  for  tbe  free  transportation  of  tbese  offi- 
cials, as  contained  in  their  commissions.  Tbe 
court  of  claims,  among  other  facts,  found  that 
**il  bos  always  been  assumed  by  the  Postofflce 
Department  that  the  carnage  of  inspectors 
upon  the  exhibition  of  tbeir  credentials  In  the 
form  before  stated  was  an  acquiescence  by  the 
railway  companies  with  the  regulations  of  the 
department,  and  that  the  regulation  was  a  no- 
tice to  the  company  that  there  was  no  implied 
agreement  on  the  part  of  tbe  United  States  or 
of  tbe  department  to  pay  for  tbe  tran^iporta 
tion  of  such  inspectors,  but  that  such  trans- 
portation was  to  be  deemed  an  inci<lent  of  their 
carriage  of  the  mails.  That  in  all  cases  where 
written  coDtractB  bave  been  made  with  com- 


sonable  rates  of  compensation,  not  to  exceed 
tbe  rates  paid  by  private  parties  for  tbe  same 
kind  of  service,  and  in  the  case  of  tbe  South- 
ern  Pacific  Railroad  one  of  the  lessees,  it  was 
to  perform  such  services  subject  to  such  regu- 
lations as  Congress  might  impose,  restricting 
the  charges  for  such  government  tran  porta- 
tion.  It  is  urged  that  under  these  various  sec- 
tions applicable  to  tbe  various  companies 
forming  tbe  Central  Pacific  Railroad  Com- 
pany nothing  is  left  to  the  judgment  of  or  the 
regulation  by  the  Postmaster  General,  nor  has 
Congress,  at  any  time,  delegated  or  attempted 
to  delegate  to  bim  the  right  to  refuse  pay  ment 
of  compensation  to  any  of  the  railroads  for  the 
transportation  of  government  officials;  that  M 
to  all  of  claimant's  ^railroads,  whether  sub-j[!>7 
sidized  or  unsubsidized,  no  department  of  tbe 
governmeot  ii  entitled  to  demand  free  trana- 
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portatioD  for  any  of  its  offlcera  or  employees, 
aod  that  the  rcgulatioo  of  the  Posiottice  De- 
partoient,  demaDdini^  free  transportation  for 
postottlce  inspectors,  is  simply  void  as  beine  an 
attempt  to  take  private  property  without  just 
compensation. 

It  is  not  necessary  in  this  case  to  construe 
the  meaning  of  the  various  sections  of  tbe  stat- 
utes cited  by  counsel  for  claimant.  Whether 
The  PostotHce  Department  had  or  had  not  the 
right  to  demand  free  transportation  for  the 
postolTice  inspectors  appointed  by  the  Post- 
master Generttl  is,  in  the  view  we  take  of  this 
case,  beside  the  question.  By  the  re«rulati()ns 
;>f  tile  Posioffice  Department,  the  right  was  as 
sumed  as  existing,  and  the  demand  contained 
in  the  commissions  for  free  transportation  for 
the  holders  of  the  commissions  was,  when  ac- 
quiesced in  by  the  company,  an  acknowledg- 
ment on  its  part  of  the  existence  and  validity 
of  the  right.  The  company  was  informed  by 
the  contents  of  the  commission  that  tbe  right 
of  free  transportation  was  claimed,  and  when 
it  was  accorded  pursuant  to  the  claim,  and  no 
demand  made  for  payment,  at  the  lime  or  for 
years  thereafter  until  the  commencement  of 
this  suif,  such  acquiescence  amounts  to  a  clear 
and  conclusive  waiver  on  the  part  of  tbe  com- 
pany of  any  right  to  now  demand  such  pay- 
ment. If  the  company  fntended  to  deny  ^ch 
right  or  to  dispute  the  validity  of  tbe  demand, 
it  should  have  taken  some  st>  p  to  that  end  at 
an  early  date,  ^o  that  tbe  government  might 
know  that  its  claim  was  disputed  instead  of  be- 
ine  acknowledged.  This  was  not  done.  On 
the  conirary,  when  the  demand  was  made  the 
company  acceded  to  it  without  objection,  the 
inspectors  were  transported  in  accordance  with 
tbe  demands  of  the  government,  and  no  notice 
whatever  given  to  anyone  that  tbe  company 
disputed  or  intended  to  thereafter  dispute  the 
validity  of  the  demand.  It  cannot  be  possible 
that  it  could  silently  acquiesce  in  this  claim  on 
the  part  of  the  government  and  continue  for 
years  tbe  free  transportation  of  these  inspectors, 
and  then  suddenly  mak(x  a  demand  for  pay- 
ment for  their  transportation  for  all  that  time, 
S)8]  *just  the  same  as  if  it  had  always  dis- 
pu  ed  the  claini  and  demanded  compensation 
for  the  transportation. 

It  is  insisted,  however,  that  the  principle  has 
been  decided  in  favor  of  the  company  in  the 
case  of  Union  P.  R.  Co.  v.  Untied  StaUB, 
104  U.  S.  66i  |26:  884).  We  think  tbe  conten- 
tion is  untenable.  The  case  cited  was  one 
where  tbe  services  claimed  were  of  a  nature 
described  in  §  6  of  the  act  of  1862  (12  Stat,  at 
L.  489),  and.  in  the  absence  of  any  other  fact, 
the  government  was  clearly  liable  to  pay  for 
them  as  prescribed  in  that  act.  But  the  gov- 
ernment insisted  that  the  rule  of  compensation 
allowed  unfier  ^  6  of  the  act  had  been  changed 
by  subsequent  legislation.  It  therefore  re- 
quired the  company  to  perform  the  services 
and  then  undertook  to  pay  for  them  at  the  re- 
duced rate  which  the  government  alleged  sub- 
sequent legislation  called  for.  The  company 
objected,  and  this  court  held  that  the  section 
alluded  to  was,  in  substance,  a  contract,  and 
that  the  claim  of  tbe  government  that  its  terms 
werealtere«i  by  subsequent  legislation  was  with- 
out foupdation,  and  that  the  company  was  en- 
titled to  be  paid,  as  prescribed  in  the  6th  sec- 


tion,  a  reasonable  compensation,  which  if  doI 
agreed  upon  was  to  be  arrived  at  upon  consid- 
eration of  all  tbe  facts  material  to  the  issue, 
not  to  exceed  the  amounts  paid  by  private  par- 
ties. The  company  at  all  times  disputed  tbe 
amount  of  compensation  it  was  entitled  to  •■ 
claimed  by  the  government  for  services  con- 
fessedly within  the  description  of  $  6,  and  ft 
never  acquiesced  in  the  ruling  of  the  govern- 
ment that  the  rate  had  been  altered  by  subse- 
quent legislation,  but  protester!  against  it. 
Notwithstanding  the>e  facts,  tbe  government 
claimed  that  the  company  having  performed 
the  services  required  of  it,  with  notice  of  the 
subsequent  law  (U.  8.  Rev.  Stut.  ^  4002),  must 
be  taken  to  have  assented  to  those  terms  io 
spite  of  its  protest,  but  it  was  held  that  the  Re- 
vised Statutes  did  not  a|)ply,  and  therefore  they 
did  not  alter  the  contract,  nor  did  they  give  to 
the  Postmaster  General  any  authority  to  insist 
that  the  contract,  as  evidenced  by  §  6  of  tbe 
act  mentioned,  was  not  binding.  It  was  stated 
io  the  opinion  that  "as  the  company,  by  its 
terms,  was  bound  to  render  the  service,  if  re- 
quired, its  compliance  cannot  be^regarded  [OO 
as  a  waiver  of  any  of  its  rights.  The  service  can- 
not be  treated  as  voluntary,  in  the  sense  of  sub- 
mission to  exactions  believed  to  be  illegal,  so 
as  to  justify  an  implied  agreement  to  accept 
the  compensation  allowed]  for.  according  to 
the  terms  of  the  obliorution.  which  it  did  rec- 
ognize and  now  scfks  to  enforce,  it  had  no  op- 
tion to  refuse  performance  when  required. 
But  it  miL'ht  perform,  rejecting  illegal  condi- 
tions attached  to  tbe  requirement,  and  save  aU 
its  rights." 

One  of  the  material  facts  lacking  in  the  case 
at  bar  was  present  in  the  case  cited,  viz.,  tbe 
continuous  claim  on  tbe  part  of  the  com|ianT 
as  to  its  rights,  its  ever  present  dispute  with 
the  government  in  regard  to  the  correctness  of 
the  claim,  and  its  protest  against  tbe  govern- 
ment's construction  of  the  law.  Instead  of  that 
we  have  absolute  silence  on  the  part  of  ibe 
claimant  here  for  many  years  and  a  peaceful 
acquiescence  in  the  demand  made  by  the  gov- 
ernment for  the  free  transportation  of  these 
officials. 

It  is  also  urged  that  the  court  of  claims  erred 
in  its  finding  that  the  railroad  company  carried 
United  Stales  mails  under  the  provisions  of  U. 
S.  Rev.  Stat.  ^  4002.  and  amendatory  acts» 
which  services  were  recognized  and  pa\  ments 
made  therefor  from  lime  to  time  by  the  defend* 
ant  under  the  provisions  of  said  section.  It  is 
said  that  that  section  does  not  apply  to  the  caw 
of  the  Central  Pacific  Company,  but  that  ^  d, 
above  mentioned,  of  the  act  of  1862  does  ap- 
ply, and  counsel  cites  the  case  above  com- 
mented upon  of  Union  P.  H.  Co,  t.  United 
states,  104  U.  S.  662  [26:  884J.  as  conclusive  of 
that  point.  It  is  immaterial,  so  far  as  the  ques- 
tion in  this  case  is  concerned,  whether  the  pay* 
ments  to  the  company  were  made  under  ^  400V, 
or  under  ^  6  of  the  act  of  1862.  tbe  material 
fact  bning  that  during  all  these  years  the  cooi* 
pany  has  presented  its  accounts  to  the  govers- 
mert  for  services  in  the  transportation  of  tbe 
mails  and  for  the  use  of  the  telegraph,  and  tbat 
it  has  made  no  claim  in  any  of  these  years  for 
C(  mpensation  for  tbe  services  described  in  Its 
petition  to  tbe  court  of  chims.  Whether  tbe 
services  for  which  tbe  company  has  been  |MJd 
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wrn  pertonnrA  nndpr  the  act  of  1663  or  under 
tlie  U''vi.<i^  StBtii1e&,  tiie  material  facl  <s  IbnC  tbe 
100]  company  liai 'claimed  and  been  awarded 
cprnpeniiMiion  for  cerlala  Hrvicea  ia  connec'ion 
i*ith  the  mails,  and  at  the  game  time  lias  tatted 
to  make  any  djaiK^  or  claim  for  services  coo- 
nrcted  witii  tbe  transporlalioD  of  postofSce 
Iniipeclora.  Such  omisaion  ia  rurtbcr  evideace 
of  waiver.  We  are  eaiisfled  Itaat  no  i-auae  of 
■ctinn  ariiTB  Id  favor  of  tbe  company  for  rom- 
ptniation  for  tbe  transportatinii  of  posiofltce 
IntpeclOTS   upon  tbe  facts   developed   in   Ibis 


8ANDT   WHITE.  Py.  tn  Err., 
UNITED  STATES. 

(Bee  B.  C  BepoTterl  ed.  lOO-lOS.) 


L  A  t«coid  Id  a  orliulnal  oase.  wblch  ahowa  tbe 
tDdictmeni,  nrnilgnnient,  plea.  trIaJ,  convlcrlon. 
•iHl  reclrea  that  defeaiiiiDi  barfDi  beeo  coa- 
vleted  and  t>ema  iircecat  In  open  court  It  wni  or- 
deml  b;  the  court  toat  he  l>e  Imprltoneil  In  a 
Ipecltied  penicinilary  tor  a  speclBed  period,— 
abnwa  a  GUffli-lcnt  jmlKment  for  all  purpnses. 

m  Xntriea  lu  a  book  kppt  by  a  Jailer,  wblcb  be  via 
required  in  keep,  whether  bf  statute  or  by  a 
SUtieiior  olBcer.  are  eompcteat  ei'ldpnccloahoir 
Ibai  a  prkoner  was  la  Jail  ou  ■  certain  ilar.  aod 
■MI  io  court  M  S  wltaen.  alitauugh  tbe  laller- 
tDdependently  ot  ttae  record,  hu  no  dlatlnot 
MOollecllon  ot  that  (act. 

K  A  obaraelbac  tbe  Jury  taaTconilder  defendant's 
■ood  cbaractcT  and  Klve  auch  welKbt  to  k  as 
(bar  see  proper  under  all  tbe  evidence,  and  tbat  he 


fandant  to  bare  a  good  character. 
[No.  875.] 
BAmilted  October  19.  1S96.    Decided  Nmem- 
ber  S,  1898. 

P\  "RKROYf.  to  the  District  Court  of  tlie 
[Jnited  SiQics  for  the  Norihcra  District  of 
Alnbama  to  revien  a  Ju'lL'ment  of  conviction 
■Dd  aeo'ence  t>f  Sandy  Wbitc,  defendant,  for 
pn'seniing  fulae,  ficliiious,  and  fraudulent 
daima  aitulnst  tbe    United   Siatea.     Affirmed. 

Tbe  facta  are  slalcd  in  tbe  iiplnion. 

irr.J.A.W.  Smith  for  plaintiff   in  error. 

Mr.  Edward  B.  Whitnn.  Asaisiant 
Atlorney  General,  for  defenduat  In  error. 


The  |ilalntifr  In  error  was  todicted  in  the 

Hora.-  In  trtmlnnl  tatt:  Tight  of  priimer  (o  be 
Vnssnt  durtno  Ma  trtel.  and  neutM}i  of  hl>  being 
fTBMnt.'  raenrd  matt  ■hoiti  lAal  1\e  vnt  praaent.— aee 
Mta  to  Lewis  *.  Diilted  Stixe*.  aS:  1011. 

A»  lo  Impeaching  uttneaa  bv  pmof  qf  tlMrtwIcr: 
SMpa  nf  InQHlrv  at  to  tharacltr  luid  ttnw,— see  note 
toTanee  t.  CampbaU.  It;  U8. 
IM  IT.  8. 


conrt  of  the  UDlIrd  States  for  tbe 
1  diviciin  ot  tbe  norlbern  disirlct  of 
a  for  preseuling  false,  ficlillous,  and 
■Dt  claima  against  Ibc  Uiiiled  Slates  to 
!L  Nininger.  a  marshal  of  tbe  United 
or  the  northern  district  of  that  state, 
purpose  of  obiaining  payment  of  tbs 
«rtiiio  nilncs<es  alle^eil  to  have  been 
before  a  United  Stales  commi-'Sioner 

district,   when  in  truth  the  witneises 

attended,  and  tbe  fees  bad  not  been 
The  defendant  pleaded  not  guillj,  and 
al  was  found  guilt;  as  charged  in  tbe 
!nL  Tbe  defendant  was  senlcnred  to 
iaoncd  in  tbe  Sings  county  peniteo- 
Brooklvn,  New  York,  forlbe  period  of 

nndoneday,  and  topay  tbe  costsoftba 
ion.  He  sued  out  a  writ  of  error  from 
rt.  end  now  assigns  ibtee  grounds  tor  a 

of  tbe  conviction.      First,  Ibnt  'hero 

Judgment  upon  which  the  defendant 
:  properly  senienced;  second,  tbe  trial 

red  in   receiving  tn  evidence  entries 

a  boob  kept  by  the  Jailer,  James  Mor- 
ird,  Ihe  trial  court  erred  In  refusfoK  to 
as  requeatt^.  in  reeard  lo  Ihe  effect  to 
I  to  evidence  of  good  cbaracier, 
lard  to  tbe  first  objection,  we  tbinlc  it 

founded.  Tbe  objection  seems  to  be 
re  ia  no  statement  in  the  sentence  sbovr- 
i  Ihe  offense  ia  of  which  the  defendant 
rted,  and  also  that  tbe  record  shows  no 
I  because  the  langiisjie  used  amounted 

recital  bj  tbe  clerk  aa  to  what  the  court 

not  to  a  Juflcmeol  'pronounced  [102 
ourt  as  tbe  Judfimeot  of  the  law.  The 
ions  an  indictment,  arraignment,  plea, 
Dvictlon,  and  the  following  recilal: 

cause  coming  on  lo  be  heard  upon 
ion  In  arrest  of  Judgment,  and  after 
giied  hy  counsel  pro  and  eon.,  and  duly 
ed  by  the  court,  it  ia  ordered  that  the 
ion  l!».  and  the  same  is  her'-hv  denied  " 
defendant.  Sandr  White,  having  been 
d  on  a  former  day  of  this  trrui,  uud 
;  DOW  present  in  open  court  and  being 

be  had  aoyiting  further  to  aay  why 
iment  of  tbe  court  should   not  be  pro- 

upon  him  aayetb  nothing,  it  is  there- 
rdered  by  Ihe  court  Ihat  Ihe  said  dc- 

Pandy  While,  be  imprisoned  in  Kini^ 
peniieniiary,  at  Brooklyn,  New  York. 
period  of  one  year  and  one  day,  and 

costs  of  this  prosecution,  for  which 
itlon  issue." 

ve  think  naa  a  auRlcient  Judgment  for 
loses.  The  record  fully  aoil  plainly 
'hat  the  offense  ia.  of  which  tbedefcnd- 
I  convicted,  and  tbe  language  used 
lat  the  aentencs  was  the  Judgment  of 
■T,  and  ot  tbe  law,  pronounced  upon 
ndant  on  account  of  the  convlciion 
i  Indiclment.  Fainter  v.  UniUiStette*. 
I.  3Ht.  417  [36:308.  3171. 
d.  The  second  alleged  error  consist* 
'ing  in  evidence  upon  the  trial  of  the 
entries  In  a  booh  kept  by  a  witnesa 
a  the  Jailer  of  one  the  Jails  in  Alabama. 
le   trial  it  became   necessary  lo  show 

L.  W.  Andrews,  admilted  to  be  «  col- 
in.  was  neither  examined  aa  a  nitneu 
Ith  of  December,  1893,  in  Jefferson 
Alabama,    befora  oim  WUUain   H. 
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Hunter,  circuit  conrt  commissioner,  nor  wns 
Le  there  present  on  that  day.  Witnesses  who 
were  tnere  and  examined  on  that  occasion 
testified  on  this  trial  that  Andrews  was  not  ex- 
amined and  was  not  present  before  the  com- 
roissioner  on  the  day  mentioned.  The  goY 
ernment  then  produced  one  James  Morrow  as 
a  witness,  who,  being  sworn,  testified  that  be 
was  jailer  of  JefTerson  county.  Alabama,  and 
that  he  had  brought  with  him  a  book  of 
dates  of  reccivinc:  in  and  discharging  prisoners 
1  OH]  from  the  county  jail  *of  thai  county!  He 
further  testified  that  according  to  the  entries 
in   the  book,  L    W.  Andrews,  colored,  was 

Stared  In  jail  under  a  commitmpnt  of  W.  H. 
[unter,  united  States  commissioner,  on  the 
28ih  day  of  November,  1892,  and  that  he  was 
in  that  jail  on  the61h  day  of  December,  1892, 
but  that,  independently  of  the  record,  witness 
had  no  distinct  recollection  of  Andrews  being 
in  jail  on  that  day.  The  witness  further  stated 
that  the  book  was  a  book  kept  by  him  as  jailer, 
and  the  entries  therein  as  to  said  Andrews  were 
made  by  him  In  his  own  handwriting,  and  that 
the  book  was  kept  by  bim  because,  as  jailer, 
he  was  required  to  keep  such  a  Jail  book. 
The  defendant  objected  to  the  introduction  in 
evidence  of  the  l)ook  or  the  entries  therein,  on 
the  ground  that  there  was  no  law  in  Alabama 
requiring  such  a  record  to  be  kept,  and  it  could 
ADiy  be  used  as  a  private  memorandum  to  re- 
fresh the  recollection  of  the  witness.  The 
court  overruled  the  objection,  and  the  defend- 
ant duly  excepted.  The  witness  then  was  al- 
lowed to  and  did  read  to  the  jury  the  entries 
Id  tbb  lK)ok  shovring  that  Andrews  was  in  jail 
OL  the  0th  of  Dev^nibei,  1892.  and  the  defend- 
ant duly  excepted  to  the  ruling  of  the  court 
allowing  such  entries  to  be  read.' 

We  think  no  error  was  committed  by  the  trial 
court  io  thus  ruling.  It  was  not  necessary 
t )iat  a  statute  of  A  labama  should  provide  for  the 
keeping  of  such  a  lKX)k.  A  iailer  of  a  county 
jail  is  a  public  officer,  and  the  book  kept  by 
hiiL  was  one  kept  by  him  in  his  capacity  as  sucn 
olflcer  and  because  he  was  required  so  to  do. 
Whether  such  duty  was  enjoined  upon  him  by 
statute  or  bv  his  superior  officer  in  the  per- 
lormance  of  his  official  duty,  is  not  material. 
So  long  as  he  was  discharging  his  public  and 
official  duty  in  keepinir  the  book,*  it  was  suffi- 
cient. The  nature  of  the  office  would  seem  to 
require  it.  In  that  case  the  entries  are  com- 
petent evidence.     1  Oret;nI.  £v  §^  483,  4^. 

It  is  obvious  that  the  nature  of  the  office  of 
jailer  requireflT.  not  onljr  the  actual  safe  keeping 
i>f  the  prifoners  committed  to  his  charge,  but 
that  io  onier  to  the  proper  discharire  of  those 
duties  some  list  should  be  kept  by  him  or  under 
his  supervision  showing  the  names  of  those  re- 
104]  reived  and  discharged. 'together  with  the 
nates  of  auch  reception  and  discharire.  If  there 
were  a  clerk  whose  duty  it  was  to  keep  such  a 
lK)ok  instead  of  the  jailer,  iheo  the  entries  so 
made  by  that  clerk  would  be  evidence  in  and 
of  themselves.  But  the  iailer,  who  was  a  wit- 
ness, testified  that  it  was  his  duty  to  himself  to 
keep  such  book,  and  the  entries  were  therefore 
witlilQ  the  rule  in  regaid  to  official  entries. 
The  sections  of  the  Criminal  Code  of  Alabama 
rim 


cited  below  show  the  necessity  fo^  the  keeping 
of  such  a  book  by  ti^  jailer,  g^  4587,  4r»S9, 
45')5.  In  speaking  of  entries  in  books  which 
are  evidence  in  and  of  themselves.  Oreen1i>af. 
in  ^  4S4,  supra,  mentions  man^  kinds  of  such 
entries,  and  among  them  he  includes  prison 
registers,  and  cites  the  cases  of  Rfx  y.  AirkUt, 
1  Leach,  C.  C.  435;  Saltev.  Thomoi,  8  Bos.  i 
P.  188.  as  authority.  Those  cases  hold  that 
the  prison  books  are  evidence  to  prove  the 
period  of  the  commitment  and  discbarge  of  a 
prisoner,  although  the  second  case  holds  that 
the  cause  of  the  commitment  cannot  be  thus 
shown,  as  the  commitment  itself  is  the  best  eri- 
dence  of  the  cause.  The  same  principle  as  to 
the  admissibility  of  entries  made  by  an  official 
is  held  in  Ecanston  v.  Ounn,  99  U.  8.  660,  665 
L25:  306.  307]. 

Tlie  rulmg  of  the  trial  court  waa  therefore 
correct. 

As  to  the  third  ground,  it  appears  by  the 
record  that  the  defendant  offered  to  prove  his 
good  character  for  the  last  twentjr  years,  where- 
upon the  district  attorney  admitted  his  good 
character.  All  the  evidence  being  in,  the  de- 
fendant prayed  the  court  to  charL'C  the  jury  as 
follows:  *'Tlie  evidence  of  good  character, 
when  established  by  the  evidence  jn  a  case, 
taken  in  connection  with  all  the  other  evidence, 
may  generate  a  reasonable  doubt  of  the  guUt 
of  the  defendants."  The  court  refused  to  give 
this  charge  and  the  defendant  accepted.  The 
court  in  his  oral  charge  said  to  the  jury:  "It  It 
admitted  in  this  case  that  the  defendants  ars 
men  of  good  character,  the  law  presuoiiog 
every  defendant  to  have  a  good  character,  and 
the  jury  may  consider  su  h  good  character 
and  give  it  such  weight  as  they  see  proper,  un- 
der all  the  evidence  in  the  case  that  defendmt 
is  entitled  to  a  reasonable  doubt."  Assuming 
that  the  request  stated  the  proper  rule  in  regara 
to  'evidence  of  good  character,  we  are  [I Oft 
of  opinion  that  the  charge  as  given  to  the  Jury 
by  the  trial  court  amounted  in  substance  to  tM 
cbartre  as  requested. 

When  a  jury  has  been  properly  instructed 
in  regard  to  the  law  on  any  given  subject,  the 
court  is  not  lx)und  to  grant  the  request  of 
counsel  to  charge  again  in  the  language  pro- 
pared  by  counsel,  or  if  the  request  be  given  bo- 
fore  the  charge  is  made,  the  court  is  not  bound 
to  use  the  language  of  counsel,  but  may  uao 
its  own  language  so  long  as  the  correct  rulo 
upon  the  siibject  requested  be  iriven.  Wbea 
,  the  court  told  the  jury  it  was  admitted  that  tbo 
defendant  was  a  man  of  good  character,  and 
that  the  jury  might  consider  such  good  cbar- 
^  acter  and  Rive  such  weight  to  it  as  they  saw 
'  proper  under  all  the  evidence  in  the  case,  and 
that  the  defendant  was  entitled  to  a  reasonalila 
doubt,  it  was  sufficient,  although  the  court  un- 
necessarily added  that  the  law  presumed  every 
defendant  to  have  a  good  character.  Tbe 
charge  gave  tbe  jury  the  right  to  give  weijtbt 
enough  to  the  evidence  to  generate  a  reasoni^ 
ble  doubt  of  the  guilt  of  tbe  defendant,  and  a 
substantial  compliance  with  tbe  request  was 
made,  althoueh  not  in  the  very  words  thereof. 

The  record  reveals  no  error,  and  the  Jm^ 
m4nt  must  be  a/lrmscL 


Pbsu  PuBUBHiRO  Co.  r.  UoHBOH.  105<-1M 

after  ibn  date,  Temiined  lu  the  plaioliff:  Ibst 

(lurini;   tbe   ten   diys   preredio?   snid  S8d   of 

v.  September,  she  deiivertd  to  \bt  commiilee  Uie 

HAKRIET  MONROE.  Deft  in  Err.  nmnMicript   of  tbe   ode.   for   the  purpose  e«- 

preiKd  in  tlie  iLgreenieDt  of  liiYDse,  and  wilb 

(Sea  B.  a  B«porter*t  ed.  lOO-lU.J  the  injuDdion  ibnt  the  manuscript  should  be 

^Dtmty  of  ututiuhtp.  eepecialW  that  premature   pul.Hc»Uori  should 

L   Tba  aecuion  o(  the  olroult  oourt  of  appeals  h  be  avoided;- anil   lUat   the    Llniost   cnre    waa 

floaL  aad  not  aubjeor  to  review  by  Uiu  courL  '"■«"■  ^^^  *>?  'he  plaintiff  aoil  by  the  cora- 

nhere  the  oom plaint  In  tbe  circuit  court  showi  mutee,  to  prevent  or  forestall  plrstifal  attempt! 

ttaat  tbe  parties  are  oitlzcna  of  dlOcn^nt  states,  on   the  part  of  newspapers;  but  tbat  tbe  de- 

anddoeaaoicJalm  underor  menilon  ibeCoartl-  fendant.   through  its  officeis  and  If^nts,  be- 

totlon  or  laws  ot  the  United  Slates,  and  plalDtlH  Iweet)  Seplemlicr  14  anj   September  23,  1893, 

..  .,.-  _...  — ,._  wholly  upon  a  comroon-law  gurteptilinusly  obtatned  from  tha  rooms  of  tbe 

.  M^^-A.^t  I       I.     .i._  v.^.  Mne  tbe  tnaouBcript,  or  a  cnpT  thereof, 

.    _  Dl  the  saraetoi'sofficeinNaw  York,  and, 

t   Wberettiejurlidlctiorint  tbeoirouitonurtbv  disrepirdius  a  protest  sent  by  the  plaintiff  bf 

been  obUineJ  and  eieroiaed  solely  because  Ibe  i-Wranh    nulilislii-d  in  Its  nawr  nf  SpntPmhM 

rv  **^^  portions  of  Ibe  poem  appenr  mesDiiifilesa.  and 

[Ha  489.]  niib  a  gmtesqiielj  Incorrect  snoljsis,  calcu. 

OuK^m^  n^j^  ta    iBoa      n^,-^^  v^ »-    '"""^  '"  Produce  a  fnlse  and  ludicrous  imprea- 

SubmaudOetobtrlS   IS^.     Bteidedlhtemi^    sion  of  the  work;  and  that  Ibese  wmriefuiacU 
*•  ""•  of  the  defendant  deprived  tbe  phintiB  of  gain* 

IwTTinTmn.    ..    TT  ■-   1  a.        r,,       ..  n  slie  wouid  otticrwije  have  receive<l  from  the 

NERBORtoll.fnmlc«lSr.inClrcnllCoorl  „],  „(  u,,  „ae.  „d  a.m.jH  ber  npui.ilon 
of  Appe.].  for  Ihe  STOjd  tlrc,.il  10  re.l.»  „  ,„  „„w,  ind  wire  .  »ilfill.  ..lirol.,  lod 
«  Jodcneni  lo  t.ior  of  ih«pl.i.iUH.  H.ttW  „i„f„i  ,„,p,„  „„„,  i„  ,ijbi,,  .nd  ,ob- 
HoBTO  «g.lnil  lb.  Preu  Poblcliioi,  Com-  ]„,„,  j„  ,„  ,>;,„,'  „,omio.iion,  .nd  greU 
pioy.drflnd,,nl,focd.ol.p-.forllM.roDirfol  p„«,„,]  .oooiio,,;  „d  .lltgtd  d.oiag^l  la 
Tfbich  JudgmeoiwM  affirmed  by  tbe  Circinl  ^  n,ofl„o  by  ibe  defendant,  at  tbe  torn- 
Court  of  AppeaU.  On  mouon  to  diaotu.  „e»remeni  of  ibe  trial,  to  coii„«l  He  plalntUI 
jjiiiHuiea.  .ij^  elect  bclween  the  two  causes  of  action  let 

See  same  cue  below,  80  U.  S.  App.  411         (o^h  io  tbe  complalDt,"  wai  denied  by  tbe 
•>.  .  .i_«      »    .1      A  ™''"  aa.  imtnaterlHl.    because   tbe   plaintiff'* 

^SiM*™/??,*^  "'■■  '*'"'  *T  ®^'  u.  .  ...  W"»«l  dPOlared  'n  opeo  court  that  "there  ia 
lOOl  •This  WM  an  sctioo  br..iiBhHti  the  butonecauseof  scilonVlaiedio  the  coIn|.Iain^ 
^trciift  court  of  the  United  Slarw  for  the  south-  i^  wit,  literary  piracy  of  a  manuscript  before 
<ni  dislricl  of  New  Torit  by  Harriet  Monroe  publication,  aiicT  a  violation  of  a  common-law 
■gHiDM  tlie  Press  Publiablog  Company  for  the    t[r>bL" 

wrongful  publication  of  an  unpublished  mauu-  Anhetrlil,  Iheplatnliff  introducedevldence 
••^P'*  ,  ,  .    „       J.,        .       ,  ,    ._  tending  to  sui'porl  the  allegalioDS  of  tbe  com- 

The  complaint  allefred  bat  the  plalntifT  waa  pi^in,  Except  thai  no  evidence  of  pecuniarr 
•  dlFzi^n  of  ibe  Blsic  of  Hiinois,  aod  a  resident  damage  was  offered)  and  put  in  evidence  a  re- 
in the  rtlv  of  CUi^ro:  and  thai  the  delendant  ^^p^  gtgned  by  tbe  plaioiifl,  and  In  theaa 
waa  a  cttizen  of  Ibe  sia'e  of  New  York,  a  real-    [^fms-    °  '  '^  ' 

dent  In  the  city  of  New  Tork,  and  arorporailon  ■  K^ceived.  Chicago,  the  33d  day  of  Septem- 
cresled  and  existing  by  force  of  and  under  the  t«r,  18a3,  from  tbe  WntM'a  Coluil.lao  fcipo- 
biws  of  that  atale,  and  having  its  clilef  place  ,,tion.  one  (bousand  do'Isrs  (tl.OOO)  In  Sdl 
Of  b-iainwa  in  bat  city,  and  Its  buslneaa  that  ^^ment  for  o.ie  com|)o«d  by  me  It  Is  un- 
Of  editing,  piibllsliInK  lenine  anddUlribuliog  ien\Md  and  airreed  Ibal  saidfi.posiiioti  Cora- 
a  oewap-per  called  The  W'.rld.  Winy  sbxll  have  tbe  rlgbl  to  furnUh  copies  for 

Thecompltnt  fjirlberalie^  that  prior  tn  3u,,ttca.ioo  to  the  newspaper  presa  of  tba 
8epteml*r,  1883,  the  plaintiff  had  composed  „„r,j_  ,„d  ^p^„  t^^  free  distribution  if  do- 
iI!!V,<''J"J*''  i""-  '°  ™'"";'«''^'P'.  out  oad  not  dred.  and  also  may  publish  aameln  Ihe  offlcW 
wil.lisbed,  a  lyrical  otie  li.e  work  of  her  Intel-  (,„ioryof  Ibe  dedibalory  ceremonies;  and.  aub- 
]e«  and  imaeinalion;  tbat  on  September  38,  wt  to  the  coocedsion  hereto  made,  the  author 
1(«3.  •  committee  of  tbe  Worlds  Columbian  i„ressly  r.-ervea  ber  copytight  Iherein." 
Eipositlon  made  an  amement  with  Ihe  plain-  ^^e  plalniilT  tesllfled  that  portions  of  th« 
tJff  wberel^.  for  a  Kood  conslderallon  tbey  ode  consisted  of  lyneal  song*  Intended  lo  be 
were  licensed  bv  herlo  uaelheode.  forlbesole  g^,  m  munic  and  aung  by  the  chorus,  and  i bat 
purpose  of  having  it  read  or  sutis.  or  psrtly  iheresl  wnstobe  reatf;  Ihaiamu^irslcomposer 
T.! '5l,P"''^  ""'^'  ""'''«  P"'>''C  occason  wwengaged  to  write  tbe  music  f.r  ibe  portions 
oflhededlMloryceremonie.ofthatexposiiloo  ,„  i,e  sung,  and  ahe  ga«  him  permlasinn  lo 
nlbedty  of  Chicagoon  October  31.  1893;  tbat  |j,i,|,  ^^^^  ions,  because  It  wasnecessarr 
be  genera  owoetsbip  of  the  liie.ary  prnduc-  \„  rehesr-ais  by  the  cl...riis.  and  tbey  were 
U  n,  »ilb  Ihe  right  of  unltm  ted  pnblicaiion  publlsbeil  In  eonnectton  with  tbe  music;  bnt 
Ilo».-^.li.JurtsilU((oB<./l7nllad  Wntsi  alrwU  that sha'never.before  tijededica  Ion  dsy.l  108 
mmlitptntUng  on  panto  nnd  rwUtnM,  asa  Dote.K"*'  »t>J  petraission  for  the  publlcalion  or 
MBBMrrv.Oraeiioiigb.tiMU,  I  public  UM  of  an  j  other  put  bi  the  poem. 

1«  U.  S.  Ul 
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The  pUiDtiff  alto  testified  that  in  May.  1802. 
abe  applied  to  the  LibraridO  of  Coo/^ress  for  a 
copyright  of  the  ode.  and  depo«ited  with  him 
a  copy  of  its  title  only;  aod  oo  Octotier  22,  the 
day  after  the  dedictiorT  ceremooies.  and  not 
before,  deposited  with  him  two  copies  of  the 
ode. 

At  the  close  of  the  whole  eridence.  the  de- 
fendant moved  the  court  to  direct  a  Terdict  for 
the  defeodant,  upon  the  grounds  that  the 
plainiilT  bsd  failed  to  show  title  to  the  ode;  that 
she  bHd  disposeii  of  her  rights  of  property  in 
the  ode  to  the  World's  Coluuibiao  Exposition; 
that,  in  yiew  of  the  contemplated  publication 
in  the  newspapem,  there  could  be  no  valid  re- 
tention of  any  cop\ri(rhf;  that  any  newspaper 
publication  was  an  iufrin^ement  of  the  rights 
of  the  Eiposiiion.  and  not  of  the  plaintiff;  and 
that  the  ooly  reseryarioo  in  the  contract  be- 
tween her  and  the  Exposition  was  of  her  copy- 
right; and,  in  view  of  the  fact  that  no  copyright 
was  tslcen  out  until  sfter  October  21,  there  bad 
been  no  infringement  of  her  copyright;  and 
upon  the  further  grounds  "that  the  plaintiff 
has  failed  to  make  out  a  oause  of  action,  in  that 
this  is  an  action  founded  upon  a  statute  which 
authorizes  the  malotaioing  of  an  action  for 
dsmages  occasioned  to  the  plaintiff,  and,  in 
view  of  the  fsct  that  there  is  no  evidence  in 
this  case  of  the  plaintiff's  having  suffered  dam- 
age, no  cause  of  action  has  b^n  made  out;" 
and  *Mbat  the  statutes  and  Constitution  of  the 
United  States  have  taken  away  the  irommon- 
law  right  and  all  remedies,  except  under  the 
sUtutesof  the  United  States.'* 

The  court  overruled  this  motion,  as  well  as 
a  subsequent  motion  to  iosiruct  the  jury  ac- 
cordingly; and  instructed  the  jur^  as  follows: 

"The  action  is  not  an  action  of  libel.  It  is 
an  action  to  recover  damages  for  the  alleged 
violation  of  the  plaintiff's  copyright  in  ber 
unpublished  manuscript  ode.  It  is  an  action 
for  an  injury  to  property. 

"Copyright  is  of  two  kinds.  The  first  is  the 
comnHin  law  right  of  sn  author  or  proprietor 
10f>]of  an  unpublished  manuscript *tutbe  pos- 
session and  control  of  his  or  her  manuscript, 
and  to  direct  and  control  the  circulation  of  the 
copies  which  he  or  she  may  mske  or  cause  to  be 
made  for  his  or  her  use,  prior  to  the  publlcstion 
thereof.  It  is  the  original  ownership  of  the 
msnuscript.  and  of  the  copies  which  thesuihor 
or  proprietor  has  made  for  his  or  her  use,  before 
it  is  given  to  the  public.  Statutory  copyright 
is  the  exclusive  right  granted  by  statute  to  the 
owner  or  proprietor  of  a  printed  book  or  other 
printed  publication  to  publish,  print,  and  sell 
copies  of  the  book  or  publication,  for  a  specific 
period  of  time.  If  the  statutory  formalities 
nave  been  complied  with,  the  right  becomes 
complete  upon  the  publication  of  the  book. 

**  This  ca>e  is  not  one  of  statutory  copyright. 
While  some  of  the  preliminaries  to  the  estab- 
lishment of  such  a  right  bad  been  taken,  the 
right  was  not  complete,  and  on  September  24. 
](w2,  did  not  exist.  On  that  day,  a  copy  of 
the  unpublished  manuscript  came  into  the  pos- 
session of  the  defendant  It  had  not  then  Men 
publisheil,  although  typewritten  copies  had 
been  made  for  the  examination  and  use  of  the 
musical  composer,  and  for  the  examination  of 
the  committee  whose  duty  it  was  to  approve 
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I  the  work.     This  circulation  of  copiet  did  Dd 
;  amount  to  what  the  law  calls  publication. 

"The  exclusive  owner  or  proprietor  of  an 
unpublished  manuscript  has  the  exclusive 
right  to  its  possession,  and  to  direct  and  con- 
trol its  use — the  same  right  which  the  owner 
of  any  otlier  article  of  personal  property  has  to 
its  ownership  and  use.  The  trespasser  upon 
that  right  is  liabloin  damages." 

The  court  further  instructed  the  jury  that 
the  Exposition,  by  the  terms  of  its  contract 
with  the  plalntiff.''*had  the  legal  right  to  dia- 
tribute  copies  to  the  newspaper  press,  and  for 
free  publication,  before  as  well  as  after  the  day 
of  dedication;"  but  that,  "subject  to  those  con- 
cessions, the  author  reserved  her  other  rights 
of  copyright  iher«^in;"  and  that  the  ^plaintifl^ 
upon  the  evidence  in  the  case,  might  recovar 
exemplary  damages  against  the  defendant. 

The  defendant  excepted  to  the  instructions 
given,  and  to  the  refusal  to  instruct  as  re- 
quested. The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $5,000,  and  judgment 
*was  rendered  thereon,  which  was  af-  [llO 
firmed  by  the  circuit  court  of  appeala  ^  U. 
S.  App.  410.  The  defendant  thereupon  sued 
out  the  present  writ  of  error,  and  a  motion  wss 
now  made  to  dismiss  it  for  want  of  jurisdiction. 


Menrs,  Gfreorsr®  H.  YeamaA  and 
S.  Monroe  for  defendant  in  error,  in  fsvdr 
of  motion. 

Mr.  John  M.  Bowers  for  plaintiff  Ib 
error,  in  opposition  to  motion. 

Mr.  Justice  Oraj  delivered  the  opinion  of 
the  court: 

Of  suits  of  a  civil  nature,  at  law  or  in  eq- 
uity, the  circuit  courts  of  the  United  States 
have  original  jurisdiction,  by  reason  of  the  dt* 
izenship  of  the  parties,  in  cases  between  dtl* 
zens  of  different  states,  or  between  citizens  of 
a  slate  and  aliens;  and  by  reason  of  the  canae 
of  action,  "in  cases  srising  under  the  Conati- 
tution  or  laws  of  the  United  Stales,  or  treaties 
made  or  which  shall  be  made  under  their  au- 
thority," including,  of  course,  suits  arising  un- 
der the  "patent  or  copyright  laws  of  the  Tnited 
States.  A.ct  of  August  K),  1 888.  chap.  866,  §  1« 
(2 )  Stat,  at  L.  4;33);  Rev.  Stat.  §  629,  cl.  9.  In 
order  to  give  the  circuit  court  jurisdiction  of 
a  case  as  one  ariiing  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  that  it 
does  so  arise  must  appear  from  the  plaintiff's 
own  statement  of  his  claim.  Colorado  Cenf» 
Gonsol,  Min.  Co.  v.  Turck,  150  U.  S.  138  [87: 
1030];  Tennessee  v.  Union  dt  P.  Bank,  152  .U. 
S.  454  [88:  5111;  Oregon  8,  L.  A  XJ.  N.  /?.  O^ 
V.  Skottowe.  162  U.  S.  490  [40:  1048];  Ranfard 
V.  Daties,  168  U.  S.  273,  41  L.  ed.  157. 

From  final  judgments  of  the  circuit  court  in 
civil  suits  an  appeal  or  writ  of  error  lies  to  this 
court,  or  to  the  circuit  court  of  appeals.  It 
lies  directly  to  this  court  in  any  case  in  which 
the  jurisdiction  of  the  circuit  court  is  in  isaoe; 
and  in  such  case  the  question  of  juriadiction 
ooly  is  certified  to  and  decided  by  this  court. 
It  also  lies  directly  from  the  circuit  court  to 
this  court  in  cases  involving  the  conatroo- 
tion  or  application  of  the  Constitution,  or  the 
constitutionality  of  a  law,  or  the  validity  or 
construction  of  a  treaty,  of  the  United  StsteSi 
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111]  *or  Id  which  Ihe  Coii«litution  or  a  law  of 
a  state  is  claimed  to  be  in  contra veotion  of  the 
ConslitutioD  of  the  United  States;  and  in  any 
of  these  cases  the  appellate  jurisdiction  of  this 
court  is  not  limited  to  the  constitutional  ques- 
tion, but  extends  to  the  determination  of  the 
whole  case.  Act  of  March  8. 1891,  chap.  517, 
§  5  (26  Stat,  at  L.  827,  828);  Uorner  v.  UniUd 
StnUu,  148  U.  8.  570  [8tt:  266];  ChappeU  v. 
Un%Ud8tate$,  160  U.  8.  49V  [40:  510]. 

From  final  judgments  of  the  circuit  court  in 
all  other  civil  suits  an  appeal  or  writ  of  error 
lies  to  the  circuit  court  of  appeals;  and  the 
judgments  rendered  thereon  by  the  circuit  court 
of  appeals  are  final  (unless  this  court,  by  writ 
of  certiorari  or  otherwise,  orders  tbe  whole  case 
to  be  brought  up  for  its  decision),  in  all  casps 
in  which  the  jurisdiction  of  tbe  circuit  court 
*'is  dependent  entirely  upon  the  parties  being 
aliens  and  citizens  of  tbe  United  States,  or  cit- 
izens of  different  states;"  as  well    as  in  cases 
arising  under  tbe  patent  laws,  or  under  the 
revenue  laws.    In  all  other  civil  actions  (in- 
cluding those  arising  under  the  copyright  laws 
of  tbe  United  States),  if  the  matter  in  contro- 
versy exceeds  $1,000,  besides  costs,  there  is,  as 
of  right,  an  appeal  or  writ  of  error  to  bring 
tbe  case  to  this  court.    Act  of  March  3,  1891, 
ebap.  517,  §  6. 

This  plaintiff  in  error,  having  been  defeated 
In  the  circuit  court,  did  not  brin?  the  case  di- 
ved ly  to  this  court,  as  one  involving  the  con - 
etruciion  or  application  of  the  Constitution  of 
Yhe  Uuited  States,  or  upon  any  other  of  the 

f  rounds  specified  in  §  5  of  the  act  of  1891. 
iut  it  took  the  case,  under  §  6.  to  the  circuit 
^H>urt  of  appeals,  and  bavini;  been  again  de- 
:leated  in  that  court,  now  claims,  as  of  rieht, 
m  review  by  this  court  of  the  judgment  of  the 
^circuit  court  of  appeals. 

The  judgment  of  the  circuit  court  of  appeals 
T)eing  made  final  in  all  cases  in  which  the  ju- 
risdiction of  tlie  circuit  court  is  dependent  en- 
tirely upon  the  parties  being  citizens  of  differ- 
ent states,  but  not  final  in  cases  arising  under 
the  copyright  laws  of  the  United  States,  where 
the  matter  in  controversy  exceeds   $1,000,  the 
test  of  the  appellate  jurisdiction  of  this  court 
over  the  case  at  bar  is  whether  it  was  one  aris- 
ing under  the  copyright  laws  of  the   United 
112]  States,  or  was  one  in  which  •the  jurisdic- 
tion of  the  circuit  court  whollv  depended  upon 
tbe  parties  be*ng  citiz'^ns  of  different  states. 

Tbe  complaint,  alleging  that  the  plsintiff 
was  a  citizen  of  Illinois  and  tbe  defendant  a 
citizen  of  New  York,  and  claiming  damages 
in  a  sum  of  more  than  $2,000.  showed  that  the 
circuit  court  had  jurisdiction  of  the  esse  by 
reason  of  the  parties  being  citizens  of  different 
states.  The  plaintiff,  in  her  coinolsint,  did 
not  claim  anv  right  under  the  Constitution  and 
laws  of  the  United  States,  or  in  any  way  men- 
tion or  refer  to  that  Constitution  or  to  those 
laws;  and,  at  the  trial,  she  relied  wholly  upon 
a  right  given  by  the  common  law,  and  main- 
tained her  action  upon  such  a  ri/rht  only.  It 
was  the  defendant,  and  not  the  plaintiff,  who 
invoked  tiie  Constitution  and  laws  of  the 
United  States.  This,  as  necessarily  follows 
from  the  foregoing  considerations,  and  9S  was 
expressly  adjudired  in  Colorado  Cent.  Conaol. 
Min.  Vo.  V.  Turck,  150  U.  8.  188  [87: 10801, 
if  intuflicient  to  support  the  jurisdiction  of  this 
l«4  U.S. 


court  to  review,  by  appeal  or  writ  of  error,  the 
judgment  of  the  circuit  court  of  appeals. 

The  iurisdiciion  of  tbe  circuit  court  having 
been  obtained  and  exercised  solely  because  of 
tbe  parties  lieing  citizens  of  different  states,  the 
judgment  of  the  circuit  court  of  appeals  was 
final,  and  iht  writ  of  error  mint  be  distnissedfor 
want  ofjuriadiction. 


FALLBROOK  IRRIGATION  DISTRICT, 
and  Matthew  Tomfins,  as  Collector  of  Said 
Fallbrook  Irrigation  District,  Appts,, 

V. 

MARIA  KING  BRADLEY  et  ak 
(See  8.  C  Reporter's  ed.  112-179.) 

Judicial  power — du€  process  of  law — Federal 
question — state  decisions — use  of  water — ap- 
portionment—Calif  ot-nia  irrigation  act — 
what  lands  may  be  included — right  of  contest 
— hearing — method  of  assessing — legislative 
power, 

L  If  a  state  statute  violates  any  provision  of  tbe 
Federal  Constitution,  It  is  tbe  duty  of  t bis  court 
to  so  decide,  but  if  It  does  not.  Federal  oourts  are 
not  Justified  in  nmnlDir  counter  to  the  decisions 
V>f  tbe  highest  state  oourt  upoiuiueBtlons  mvolv- 
ing  the  construction  of  state  statutes  or  Consti- 
tution, on  any  allcfred  ground  that  such  decitlona 
are  In  conflict  with  sound  principles  of  general 
constitutional  law. 


t.  Whenever,  a  state  law  Imposes  a  tax, 
mf'nt,  servitude,  or  other  burden  upon  property 
for  tbe  public  use,  either  of  tbe  whole  state  or  a 
limited  portion  thereof,  and  suob  law  provides  a 
mode  of  cooflrming  or  contesting  such  charge  in 
tbe  ordinary  courts  of  justice,  with  due  notice  to 
tbe  owner,  the  judgment  in  such  proceedings 
does  not  deprive  the  owner  of  his  property  with- 
out due  process  of  law. 

8k  Tbe  quest  ion  whether  private  property  has  been 
taken  for  any  other  than  a  public  use  is  a  Federal 
question,  notwithstanding  tbe  at>9ence  of  any 
prohibition  in  the  Federal  Constitution  which  acts 
upon  the  states,  a^rainst  their  taking  private 
property  for  any  t>ut  a  public  use,  when  tbe  tak- 
ing for  any  other  use  is  alleged  to  be  a  depriva- 
tion of  property  without  due  process  of  law. 

4.  Tbe  decisions  of  the  California  courts  that  tbe 
irrigation  act  of  that  statedoesnot  deprive  the 
landowner  of  property  without  due  process  of 
law.  and  that  the  use  of  water  for  irrigation  un- 
der tbe  act  is  a  public  use,  and  the  declaration  of 
the  peopie  and  legislature  of  the  state  to  a  similar 
effect  in  their  Constitution  and  statutes,  are  to  be 

Nora.— .^  to  whai  is  due  prouss  of  laio,  see  note 
to  Pearson  v.  Yewdall,  ^:  496. 

As  to  jurisdiction  in  the  United  States  Supreme 
Court  where  Federal  qtustUm  arii-es  or  v:here  are 
drawn  in  question  statutes,  treaiu^  or  Consliiution^ 
see  notes  to  Martin  v.  Hunter,  4:  07,  Matthews  v. 
Zane.  2: 654.  and  Williams  v.  Norris,  6:  S7l. 

As  to  jurisdiction  of  Federal  over  state  courts; 
necesiHty  of  Federal  quettion;  what  const itutei*  Fed- 
eral  question^—eee  note  to  Hambiin  v.Wediem  Land 
Co.«7:  267. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  con/tici  with  state  Ctm» 
stituiion:  to  revise  decrees  of  state  cou>  tsaa  to  ron^ 
I'tructinn  of  Hats  Inujs,— see  notes  to  Hart  v.  Lam- 
phlre.  7:  679,  and  Commercial  Bank  of  Cincinnati 
V.  Buokiogbam,  12:  UBL 
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treated  with  very  great  respect  by  this  court, 
but  tbey  are  not  absolutely  biudinff  on  it  as  to 
what  is  due  process  of  Jaw,  and,  as  incident 
thereto,  what  is  a  public  use. 

tL  The  fact  that  the  use  of  the  water  under  such 
act  is  limited  to  the  landowner,  and  is  not  Riven 
to  every  resident  of  the  district,  does  not  prevent 
the  use  bcin^r  publio. 

t.  That  the  water  is  apportioned  by  such  act  rata- 
bly to  each  landowner  upon  the  basis  of  bis  as- 
sessraeric.  with  the  riffht  to  assign  the  whole  or 
any  portion  of  bissbare,  does  not  amount  to  a  dis- 
tribution lo  individuals  and  not  to  lands,  whereby 
the  use  for  irrlRatlon  may  not  be  achieved,  nor 
alter  the  use  from  a  publio  to  a  private  one,  as 
all  persons  have  the  riybt  to  use  the  water  under 
the  same  circumstances. 

T.  The  irrigation  of  arid  lands  under  the  Cali- 
fornia act  is  a  public  purpose  and  the  water  thus 
used  is  put  ro  a  public  u«e. 

0.  Land  which  can  be  beneficially  used  to  a  cer- 
tain extent  without  irrigution  may  yet  be  so 
much  improved  by  it  that  such  land  can  prop- 
erly be  included  in  an  irrigation  district,  and  as- 
sessed for  the  benefit  of  the  artificial  irrigation 
as  a  public  improvement,  and  such  use  of  the 
water  is  a  public  use. 

f.  As  the  board  is  to  bear  the  petition  upon  notice, 
and  is  not  to  include  land  which  will  not  be 
beneflt«'d,  it  follows  as  a  necessary  Implication 
that  the  persons  Interested  have  the  right  to  ap- 
pcHr  before  the  boaid  and  contest  the  facts  upon 
which  the  petition  is  based  and  as  to  the  benefit  to 
any  particular  land  included  in  the  proposed  dia- 
trict. 

10.  Unless  the  legislature  decides  the  question  of 
benefit  itself,  the  landowner  has  the  right  to  be 
heard  upcn  that  question  t)elore  bis  property  ' 
can  be  taken:  but  the  act  provides  for  such  a 
bearing  and  aiSO  for  a  hearing  upon  the  question 
of  the  valuation  of  and  assessment  upon  his  land. 

IL  The  adoption  of  an  (id  valorem  method  of  as- 
sessing the  lands  In  an  irrigation  district  for  the 
expeof^e  of  the  improvement  is  not  a  taking  of 
the  property  without  due  process  of  liw. 

12.  Legislative  power  is  not  delegated  by  enacting 
conditions  upon  the  performance  of  which  an  ir- 
rigation district  shall  be  regarded  as  organized 
within  boundaries  fixed  by  a  board  of  super- 
visors after  a  hearing  and  a  vote  of  electors 
therein  in  favor  of  the  incorporation. 

[No.  855] 

Argued  January  tS,  24.  H.  1896.     Decided 
November  16,  1896, 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  Slates  for  the  South- 
ern District  of  California  agHinst  ibe  Fall- 
brook  Irrigation  District  et  at,,  defendants, 
in  an  action  brought  by  Maria  King  Bradley 
ei  al.,  plaintiffs,  to  procure  an  injunction  re- 
straining the  collector  of  the  irrigaiion  district 
from  giving  a  deed  of  certain  lands  on  a  sale 
by  the  collector  for  the  nonpajroent  of  an  as- 
ae.«sment  under  the  act  incorporating  the  irri 
gation  district,  and  to  set  aside  such  assess- 
ment, and  for  other  relief.  Rerers^d,  and 
cause  remanded  for  further  proceedings. 
See  same  case  below,  68  Fed.  Rep.  948. 

Statement  by  Mr.  Justice  Peekham: 
This  is  an  appeal  from  the  United  States 
circuit  court  fc»r  the  souiliem  di>irict  of  Cali- 
fornia. The  case  is  reported  in  6^  Fed.  Rep. 
948.  The  action  was  commenced  in  that  court 
by  defendanu  in  error,  the  plaintiffs  below,  for 
S70 


I  the  purpose  of  pfocuring  an  injunction  le- 
straining  defendant  Tomlins.  the  collector  of 
the  irrigation  district,  from  giving  a  deed  to  il 
of  the  premises  belonging  to  plaintiff,  Mrs. 
Bradley,  based  on  a  sale  of  ber  land  made  by 
the  collector  for  the  nonpayment  of  a  certaiQ 
asscs.snient  upon  sucb  lands  under  the  act  in- 
corporating the  irrigation  district,  and  to  set 
aside  such  assessment,  and  for  other  relief. 

The  following,  among  other  facts,  were  set 
up  in  the  plaintiffs'  second  amended  bill  iu 
equity:  The  plaintiffs  are  aliens  and  subjects 
ot  Great  Britain,  residing  in  San  Diego  county, 
California.  The  irrigation  district  is  a  corpo- 
ration organized  pursuant  to  tbe  laws  of  Cali- 
fornia, and  doing  business  at  Fall  brook,  San 
Die£o  county.  Matthew  Tomlins  was  tbe  col- 
lector of  the  corporation  at  the  time  of  tbe 
commencement  of  tbe  suit,  and  it  bas  been 
doing  business  as  and  claims  to  be  a  corpora- 
tion under  "An  Act  Providipg  for  the  Organi- 
zation and  Government  of  Irrigation  Districts, 
and  to  Provide  for  the  Acquisition  of  Water  and 
Other  Property,Rnd  for  the  Distribution  of  Wa- 
ter thereby  for  Irrigation  Purposes."  approred 
March  7,  1867.  as  such  act  bas  been  amended 
by  the  acts  of  18>^  and  1891. 

*The  material  sections  of  the  act,  as  [llO 
amended  by  the  other  acts  just  stated,  are  set 
forth  in  the  margin  herein.f 

tThe  act  reads  as  follows: 

^'Sec.  1.  Whenever  fifty  or  a  majority  of  the 
holders  of  title  or  evidence  of  title  to  lands  sus- 
ceptible of  one  mode  of  irrlfration  from  a  common 
source  and  by  the  same  system  of  works,  desire  €i> 
provide  tor  the  irri^ration  of  the  pame,  they  may 
propose  tbe  or»ranization  of  an  irrigution  dutrloi. 
under  the  provisions  of  this  act,  and  when  so  onran- 
ized  such  district  (ibQil  have  tbe  powers  oonferred, 
or  that  mav  hereafter  Xx  conferred,  by  law  upon 
sucb  irrifration  districts.  The  equalized  county  as- 
sessment roll  next  preceding  the  presentation  of  a 
petition  for  the  orfranization  of  an  irriiratioo  dis- 
trict, under  the  provisions  of  this  act,  shall  besufi- 
cient  evidence  of  title  for  tbe  purposes  of  this  act. 

*'8ea  2b  A  petition  shall  first  r>e  presented  to  tbe 
bosrd  of  supervisors  ot  the  county  in  whioh  tlie 
land,  or  the  rreatest  portion  thereof,  is  situated, 
sifrned  by  the  required  number  of  holders  of  title. 
or  evidence  of  title,  of  such  proposed  district,  erf- 
denoed  as  above  provided,  wbicb  petition  shall  aet 
forth  and  particularly  desorltw  tbe  proposed 
boundaries  of  such  district,  and  shall  pray  that  tlu* 
same  may  be  ortranized  under  the  provisions  of  thu« 
act.  The  petitioners  must  accompany  the  petltum 
wiib  a  irnod  and  suflBcient  bond,  to  t)e  appro\'ed  by 
the  said  board  of  super  visors,  in  double  the  amouot 
of  the  prot>able  oost  "of  oriranizinflr  such  district, 
conditioned  that  the  bondsmen  snail  pay  all  the 
said  costs  in  case  sa«d  onranizaUon  shall  not  be  ef- 
fected. Such  petition  shall  t)e  presented  at  a  reau- 
lar  meetiuK  of  the  said  board,  and  shall  be  pub- 
lished for  at  least  two  weeks  before  the  time  at 
which  the  same  is  to  be  presented,  in  some  news- 
pap-r  printed  and  published  in  the  county  where 
said  petition  is  presented,  together  with  a  o<itiGt* 
stating  the  time  of  the  meeting  at  whioh  the  aame 
will  t>e  presented:  and  if  any  portion  of  such  pro- 
posed district  lie  within  another  county  or  couo- 
ties,  then  said  petition  and  notioeshall  t>e  publialie«i 
in  a  newspaper  published  in  each  of  said  couDttef. 
When  such  petition  is  presented,  tbe  said  k>oard  or 
supervisors  shall  henr  the  same  and  may  adjourn 
such  hearing  from  time  to  time,  not  exceeding  four 
weeks  in  all:  and  on  the  final  hearlmr  may  make 
such  chanRCs  in  the  proposed  boiinnaries  as  tbey 
may  find  to  t)e  proper,  and  shall  establish  aod  de- 
fine such  boundaries:  Prortded,  That  said  board 
shall  not  modify  sa<d  boundaries  so  as  to  ezooiit 
from  the  operation  of  this  act  anv  territory  witbm 
the  l>oundaries  of  the  district  proposed  by  said  pe- 
titioners which  is  susceptible  of  irriiratioo  by  Ui«. 
same  system  of  works  applicable  to  the  other  laod* 
in  such  prop<»8ed  district;  nor  shall  any  lands  which 
will  not,  In  the  judgment  of  tbesaM  board,  be  Imd- 
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Tbe  legislature    alno  paraed   two  acU,  ap- 

piOTed  February  16,  18b9,  called  reppectively 

the  "inclusion"  and  the  **exclusion"  act,    by 

wbl^b  means  were  provided,  in  the  first  nRtned 

1 1 71*act,  for  including  lands  witbin  nn  irrifta- 

tion  district  which  bad  not  been  included  in  tbe 

petition  when  first  piesented  to  tbe  board  of  su- 

perrii^ors;  and  in  tbe  second-named  act,  for 

excluding  from  a  district  already  formed  some 

portion  of  tbe  land  which  then  formed  part  of 

1 181  aucb  district.    An  ^examination  of  those 

JLCts  dors  not  l)ecome  material  in  tliis  cnse. 

Tbe  plaintiff,  Mrs.  Bradley,  is  the  owner  of 

oertein  real  estate  described  in  complainant's 

~  H>]bill.  which  is  included  within  *the  lines  of 

e  irrifirHtion  district.     Tbe  bill  sets  forth  tbe 

jrious  steps  taken  under  tbe  irrigation  act  for 

ftlie  pur|>ose  of  forming:  the  iiri^ution  district, 

19  20]  and  it  alleges  the  taking  of  *all  steps 

xiecessary  tberefor,includinf|^  the  election  of  otfl 

^aers  as  provided  in  tbe  act;  that  tbe  board  of 


directors  submitted  to  tbe  electors  tbe  question, 
whether  a  special  asae>«ment  fur  *|16.000[  I  2  L 
should  be  made  for  the  purpose  of  acf  ray  ing  the 
expenses  of  organization,  and  that  the  electors 
approved  of  such  assessment  and  the  proper 
proceedings  were  thereafter  taken  *by  I  123 
which  to  af>sess  tbe  property  owners,  and  that 
plaintiff's. Mrs.  Bradley's  assessment,  amounted 
to  $51.31.  which  she  refused  to  pay  because  the 
act  was,  as  alleged,  unconstitutional  and  void. 
The  bill   further  stales  that   the  collector 
then  proceeded  to  enforce  tbe  collect  on  by  a 
sale  of  the  land,  and  did  sell  it  to  the  irrication 
I  district,  but  that  no  deed  has  t>een  given  to  the 
j  ^district  by  tbe  collector,  and  an  injunc  [123 
'  tion  ls*asked  to  restrain  the  execution  and  de- 
livery of  any  deed  by  such  collector,  because 
of  tbe  alleged  invalidity  of  tbe  act  under  which 
tbe  proceedings  were  tnken. 

Tbe  bill  also  alleged  a  proposed  issue  of 
bonds  to  tbe  amount  of  $4U0,000,  subject  to 


by  Irrigation  by  sail  dystem  be  Included 
Itliin  such  district:  Provided.  That  anv  person 
rhote  lands  are  »usceptihle  of  irriffatfon  from  the 
le  source  may.  In  tbe  discretion  of  the  t)oan1, 
'Vjpon  application  of  the  owner  to  raid  board,  have 
i^uoh  lands  Included  io  snid  district.    SaM  kK)ard 
■Bhall  mIso  make  an  order  dividing  said  dtt<trict  Into 
Wk\e  divisions,  as  nearly  eqoMl  in  size  as  may  t>e 
^wraotlcable.  which  shall  he  numtx^red  first,  second. 
mbird,  fourth,  and  flftb.  and  one  director,  who  shall 
'Viea  trei'holder  in  the  division  and  an  elector  and 
^reafdent  of  tbe  district,  shall  t>e  elected  by  each  di- 
"^riaiGn:  Proi^ided^  That  if  a  majority  of  the  holders 
^>f  title,  or  evidence  of  title,  evidenced  as  above 
"provided,  petition  for  tbe  formation  of  a  district, 
'Vbe  b(*ard  of  supervisors  may,if  so  requ<  sted  in  tbe 
vei  It  ion,  order  that  there  may  bv  either  tbree  or 
2ve  directors,  as  said  board  may  order,  for  such 
^tstrict,  and  that  they  may  be  elected  by  the  dis- 
trict at  larire.    Said  board  of  super  visors  shall  theo 
jrive  notice  of  an  election  to  be  held  In  such  pro- 
TMMed    dtairlct,   tor  tbe  purpose    of  determining 
TTbetber  or  not  tbe  same  shall  be  orfranlzed  under 
the  provisions  of  this  act.    Such  notice  shall  de- 
iorlDe  tbe  boundaries  so  estai  lished,  ard  shall  des- 
trnafe  a  name  for  such  proposed  district,  and  said 
notice  sball  be  published  for  at  least  tbree  veeks 
IHior  to  such  election  in  a  newspnper  published 
within  said  oounty:  and  if  any  portion  of  such 
proposed  district  lie  within   another  county   or 
eoumies.  then  said  notice  shall  be  pub  ished  in  a 
newspaper  published  within  each  of  SHid  counties. 
Siieb  notice  shall  require  tbe  elector <•  to  cast  bal- 
lots whicb  shall  contain  tbe  words  '  Irrliration  Dis- 
tncf— Yes,'  or  *Irri(ration  District    No.'  or  words 
equivalent  thereto,  and  also  the  names  of  persons 
to  be  voted  for  to  tlU  tbe  various  elective  offices 
hereinafter  prescribed.  No  person  nhall  be  entitled 
to  rote  at  any  election,  held  under  the  provifiions 
of  fbls  act.  unless  he  shall  possess  a^  the  qualitlca- 
tfoos  required  of  electors  under  tbe  general  eleo- 
tlOD  laws  of  thi<>(>tiite. 

Sec.  8.  Such  election  shall  be  conducted.as  nearly 
as  practioHble  in  accordance  with  the  general  laws 
of  this  state:  PmvidedU  That  no  particular  form  of 
ballot  shall  be  required.  The  said  lK)ard  of  super- 
visor! sball  meet  on  tbe  2d  Monday  next  suc- 
ceeding sucb  election,  and  proceed  to  canvaiv  tbe 
votes  CMSt  thereat,  and  if  upon  f>uch  canvass  it  ap- 
pears tbat  at  least  two  thirds  of  all  tbe  votes  cast 
are  *Irriffattoti  District— Yes.'  tbe  said  board  shall, 
by  an  order  en tered  on  lis  minutes,  declare  such 
territory  duly  organized  as  an  irrigation  district. 
under  the  name  and  style  theretofore  designated, 
anti  pfaall  declare  tbe  persons  reccivlnir,  respec- 
tively, tbe  biirhest  numl)er  of  votes  for  such  sev- 
eral offices  to  be  duly  elected  to  such  offices.  And 
DO  action  shall  be  commenced  or  maintained,  or 
defense  made,  affecting  the  validity  of  the  organ- 
fMtlon,  unlem  tbe  same  shall  have  been  cohamenced 
or  made  witbto-two  years  aft<'r  tbe  mnking  and 
eotennf  of  said  order.  Said  l>oard  shall  cauae  a 
copy  of  sucb  order,  duly  certified,  to  be  inimedi- 
atelv  filed  for  record  in  the  office  of  the  county  re- 
corder of  each  county  in  which  anv  poition  of  such 
lands  are  situated,  and  miist  also  immediatelv  for- 
ward a  copy  thereof  to  the  clerk  of  the  board  of 
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supervisors  of  each  of  the  counties  in  which  any 
portion  of  the  district  may  lie;  atid  no  board  of 
supervisors  of  anv  county.  Including  any  portion 
of  sucb  district,  shnll.  after  the  date  of  the  organ- 
Ization  of  such  district,  allow  another  district  to  be 
formed  includinif  any  of  tbe  lands  in  such  district, 
without  tbe  c<mseot  of  the  board  of  dirfctora 
thereof;  and  from  and  after  the  date  of  such  filing, 
the  organization  of  such  district  shall  be  complete, 
and  the  officers  thereof  shall  lie  entitled  to  enter 
immediately  upon  tbe  duties  of  their  respective 
offices,  upon  qualifying  in  accordance  with  law, 
and  »hall  hold  such  offices  respectively  until  tbeir 
successors  are  elected  nnd  qualified.  For  tbe  pur- 
poses of  tbe  election  above  provided  tor.  the  said 
board  of  supervisors  must  establish  a  convenient 
■  umber  of  election  prec^incts  in  said  proposed  dis- 
trict, and  define  tbeboun«Iaries  thereof,  which  said 
precincts  may  therealtcr  l>e  changed  by  tbe  t>oard 
of  directors  of  sucb  district.  In  any  district  tbe 
board  of  directors  thereof  may,  upon  the  presenta- 
tion of  a  pel  it  Ion  therefor,  by  a  majority  of  tbe 
holders  of  title  or  evidence  of  title  ot  said  dis- 
trict, evidenced  as  above  provided,  order  that  on 
and  after  tbe  next  ensuing  general  election  for  the 
district  there  shall  be  either  tbree  or  five  directors* 
as  said  t>oard  may  order,  and  that  they  shall  be 
elected  by  the  district  at  large,  or  by  divisions,  aa 
so  i>etitioned  and  ordered:  and  after  such  order 
sucb  directors  snail  be  so  elected." 

(8ertions  4  to  10,  inclusive,  provide  for  the  elec- 
tion ot  officers  ot  tbe  company  and  for  their  giv- 
ing t)onds,  and  are  not  mutenal  here.) 

"Sec.  11.  On  tbe  1st  Tuesday  in  March  next  fol- 
lowing iheir  eleorion,  the  board  of  directors  shall 
meet  and  organize  as  a  board,  elect  a  president  from 
their  number  and  appoint  a  secretaiy,  who  shall 
each  bold  office  during  tbe  pl<  asure  of  the  board. 
Tbe  board  shall  have  the  power,  and  it  shall  be 
tbeir  duty,  to  manage  and  conduct  the  business  and 
aflTalrs  of  the  district:  make  and  execute  all  neces- 
sary contract^:  employ  and  appoint  such  agents, 
officers.  Hud  employees  as  ma\  be  required,  and  pre- 
scribe tbeir  duties;  establish  equitable  by-lawa, 
rules,  and  regulations  for  tb^distributiun  and  use 
of  water  among  the  owners  of  said  lands,  and  gen- 
erallv  to  perform  all  sucb  acts  as  shall  be  necessary 
to  fully  carry  out  tbe  piirpofies  of  this  act.  The 
said  by-laws,  rules,  and  r«'gul<itions  must  be 
printed  in  convenient  form  for  distribution  in  the 
district.  And  it  is  hereby  expressly  provided  tbat 
all  waters  dtstribut*  d  for  irrigation  purposes  shall 
be  apportioned  ratably  to  CHcb  lanoowner  upon 
tbe  biiasis  of  the  ratio  which  the  last  assessment  of 
such  owner  for  district  purposes  wit  bin  said  dis- 
trict bears  to  the  whole  sum  assessed  upon  tbe  dis- 
trict: HrnvideiU  That  any  landowner  may  assian  the 
right  to  tbe  whole  or  any  portion  of  tbe  waters  ao 
apportioned  to  him. 

**Sec.  12.  The  b<»ar<l  of  directors  shall  hold  a  regu- 
lar monthly  meeting  in  their  office  on  the  1st  Tues- 
day in  every  month,  and  sucb  S|)ec1al  meetings  aa 
may  be  required  for  the  proper  transaction  of 
business:  Provided.  That  all  special  meetings  must 
he  ordered  by  a  majority  of  tbe  board.  The  order 
must  be  entered  of'  record,  and  five  days*  notica 
thereof  must,  by  tbe  secretary,  be  given  to  each 
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the  decision  of  the  electors  at  an  election  pro- 
poofd  to  be  lield  under  tUe  provisions  of  the  act. 

Various  reHSons  are  set  out  in  the  bill  upon 
which  are  based  the  allegation  of  the  invalidity 
of  the  act,  amone  which,  it  is  stated,  that  the 
law  violates  the  Federal  Constitution  in  that  it 
amounts  to  the  tukingof  the  plaintiff's  prop 
erty  without  due  process  of  law.  It  is  also 
staled  that  the  act  is  in  violation  of  the  state 
Constitution  in  many  different  particulars, 
which  are  therein  set  forth. 

The  bill  also  asks  that  the  assessment  may 
be  set  aside  and  all  the  proceedings  declared 
void  on  the  ground  of  the  invalidity  of  the  act 
itself. 

The  defendants  demurred  to  the  first  bill  of 
the  complainants  and  the  demurrer  was  over- 
ruled. The  complainants  were  granted  leave 
to  serve  a  second  amended  bill  to  which  the 
defendants  put  in  an  answer,  denving  many  of 
the  material  allegations  of  the  bill,  and  claim- 
in^the  entire  validity  of  the  act. 

The  case  came  on  for  hearing  before  the  cir- 
cait  judge  by  consent,upon  the  second  amended 
bill  of  the  complninants.  and  defendants' 
answer  thereto,  and  the  court  gave  judgment 


against  the  defendants  because  of  the  uncon- 
stitutionality of  the  irrigR  ion  act,  it  lieiog,  as 
held,  in  violation  of  the  lederal  Conptiiution, 
as  the  effect  of  such  leg  slation  b^  the  state 
was  to  deprive  complaioaLts  of  their  property 
without  due  process  of  law.  The  decifion  of 
the  circuit  ^ud^e  was  given  for  the  reasons 
I  stated  by  him  in  his  opinion  rendered  upon 
'  the  argument  of  tb'e  demurrer  to  the  bill  of 
complainants,  and  some  of  the  facts  slated  in 
the  bill  and  admitted  by  the  demurrer  were 
denied  in  the  answer  subsequently  served  by 
the  defendants.  The  sole  ground  of  the  decisioa 
was,  however,  the  unconstitutionality  of  the  act, 
as  above  stated.  From  the  ^judgment  [  1 24 
entered  upon  the  decision  of  the  circuit  judge 
the  irrigation  district  appealed  directly  to  this 
court  by  virtue  of  the  provisions  of  Laws  of 
1891.  chap.  517.  §  5  (26  Stat,  at  L.  826).  which 
give  an  appeal  from  the  circuit  court  direct 
to  the  Supreme  Court  **  in  any  case  that  in- 
volves the  construction  or  application  of  the 
Constitution  of  the  United  States;"  and  also 
*in  any  case  in  which  the  Constitution  or  law  of 
a  state  is  claimed  to  be  in  contravention  to  the 
Constitution  of  the  United  States." 


member  not  Joining  In  the  order.  The  order  must 
specify  the  buptness  to  be  transacted,  and  none 
other  than  that  ppecitied  must  t>e  traoBacted  at 
such  special  meeting.  All  meetinirs  of  theb<>ard 
must  be  public,  and  three  members  shall  constitute 
a  quorum  tor  the  transaction  of  businens;  but  on 
ail  questions requirlrir  a  vote  there sball  he  a  con- 
currence ot  at  least  three  members  of  raid  tmard. 
All  recoidsof  the  t)oard  shall  be  open  to  the  inspec- 
tion of  Hny  elector  durJnir  busmess  hours.  The 
board  and  Its  attents  and  employees  shall  Imve  the 
rlirht  to  enter  upon  any  land  to  make  surveys,  and 
may  locate  the  necessary  irrliratiou  works  and  the 
line  for  any  canal  or  canals,  and  the  necessary 
branches  for  the  rame,  on  any  lands  which  roiiy  be 
deemed  best  for  such  location.  Said  t>oard  shall 
also  have  the  riitht  to  acquire,  either  by  purchase 
or  condemnation  or  other  legal  means,  all  lands 
and  wiiters  and  water  rifrhts,  and  other  property 
necessary  for  the  construction,  use.  supply,  main- 
tenance, repair,  and  Improvements  of  raid  canal  or 
oanalsand  works,  fncludlnfr  can  tils  and  works  con- 
structed and  belnK  constructed  by  private  owners, 
lands  tor  reservoirs  for  the  storaire  of  needful 
waters,  and  all  necesrary  appurtenances.  In  case 
of  purchase  the  bonds  of  the  district  faereinatter 
provided  for  may  be  used  at  their  par  value  in  pay- 
ment; and  in  case  of  condemnation  the  board  shall 
proceed,  in  the  came  of  the  district,  under  the  pro- 
visions of  title  7  <»f  part  8  of  the  Code  of  Civil  Pro- 
cedure. Said  t>oard  may  also  construct  the  neces- 
nry  dams,  reservoirs,  and  works  for  the  collection 
of  water  for  raid  district,  and  do  any  and  every 
lawful  act  necessary  to  be  done  that  sufficient 
water  may  be  furnished  to  each  landowner  in  raid 
district  for  irriiration  purposes.  The  use  of  all 
water  required  tor  the  Irrigation  of  the  lands  of 
any  district  formed  under  the  provisions  of  this  act 
together  with  the  rights  of  way  for  canals  and 
ditches,  sites  for  rc'ervoirs,  and  all  other  property 
required  In  fully  carrving  out  the  provisions  of  this 
act  IS  hei*et>y  declared  to  l)e  a  public  use. subject  to 
the  regulation  and  control  of  the  state,  in  the  man- 
ner prescril)ed  by  law." 
(Sections  13  and  14  are  not  material.) 
**8ec.  16.  For  the  purpose  of  constructing  neces- 
■ary  irrigaiing  canals  and  works,  and  acquiring 
the  necesrary  property  and  rights  therefor,  and 
otherwise  carrving  out  the  provisions  of  this  act, 
the  txMird  of  directors  of  any  such  district  must,  as 
•oon  after  such  district  has  been  organized  as  may 
be  practicable,  and  whenever  thereafter  the  con- 
struction fund  has  been  exhausted  by  expenditures 
herein  authorised  thererrom,  and  tho  board  deem 
It  necesrary  or  expedient  to  raise  additional  money 
for  nld  purposes,  estimate  and  determine  the 
amount  of  money  necesrary  to  be  raised,  nnd  shall 
immediately  rheroafter  call  a  special  election,  at 
which  shall  tie  submitted  to  the  electors  of  such 
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district  po8t<ess1ng  the  quallfloations  pre8crit>ed  by 
this  act,  the  question  whether  or  not  the  bouds  of 
raid  district  in  the  amount  as  determined  sball  tie 
issued.  Notice  of  such  election  must  be  given  by 
posting  notices  in  three  public  places  in  each  elec- 
tion precinct  in  raid  district  for  at  least  twenty 
days,  and  also  by  pubiicotionof  such  notice  in  some 
newspaper  published  in  the  county  where  the  offloe 
of  the  board  of  directors  of  such  district  is  required 
to  be  kept,  once  a  week  for  at  least  three  suet  esai  ve 
weeks.  Such  notices  must  specify  the  time  of 
holding  the  election,  the  amount  of  t>onds  pro- 
pceed  to  be  issued;  and  raid  election  must  be  held, 
and  the  result  thereof  determined  and  declared  in 
all  respects  as  nearly  as  practicable  in  conformity 
with  the  nrovisioiLS  of  this  act  governing  the  elcHS- 
tion  of  officers:  Pf  orided.  That  no  in  forma  litiea  in 
conducting  such  an  election  shall  invalidate  tbe 
same,  if  the  election  shall  have  l)een  otherwise 
fairly  conducted.  At  such  election  the  ballota 
shall  contain  the  words  *Bonds~Yes,*  or  'Bonds— 
No,*  or  words  equivalent  thereto.  If  a  majority  of 
the  votes  cast  are  'Bonds— Yes,*  the  board  of  direct- 
ors shall  cause  bonds  in  said  amount  to  be  inued; 
if  a  majority  of  the  votes  cast  at  any  kwod  election 
are  'Bonds— No,*  the  result  of  such  election  shall-  tie 
so  declared,  and  entered  of  record.  And  whenever 
thereafter  raid  board  in  its  Judgment  deems  it  for 
the  best  Interest  of  the  district  that  the  question  of 
issuance  of  lx>nd8  in  raid  amount,  or  anv  amount, 
snail  be  submitted  to  raid  electors.  It  snail  so  de- 
clare of  record  in  its  minutes,  and  may  tnereuDOo 
submit  such  Question  to  raid  electors  in  the  same 
manner  and  with  like  effect  as  at  such  previous 
election.    .    .    ." 

(The  remainder  of  the  section  provides  fortbe 
maturing  and  payment  of  the  bonds,  and  is  ooa 
material.) 

(Section  16  is  not  material.) 

''Sec.  17.  Said  t)onds  and  the  interest  thereon 
shall  be  paid  by  revenue  derived  from  an  annual 
asbessment  upon  the  real  property  of  the  di^tric^ 
and  all  the  real  property  in  the  district  shall  l>e  and 
remain  liable  to  be  assessed  for  such  payments,  as 
taerelnafrer  provided. 

"Sec.  18.  The  assessor  must,  between  the  Ist  Moo- 
dny  in  March  and  the  1st  Monday  in  June,  in  each 
year,  assera  all  the  real  propertv  in  the  district  to 
the  persons  who  own.  claim,  or  have  the  possession 
or  control  thereof,  at  Its  full  cash  value.  He  must 
prepare  an  assessment  book,  with  appropriate 
headings,  In  which  must  be  listed  all  such  property 
within  the  district,  in  which  must  be  specified,  in 
separate  columns,  under  the  appropriate  head: 

"F(rff(.— The  name  of  the  person  to  whom  the 
prop<*rty  is  assessed.  If  the  name  is  not  known  to 
the  assessor,  the  property  shall  be  assessed  to  *ud- 
known  owners.' 

"^Second.— Land  by  township,  range,  section,  er 
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Fallbbook  Irrioatiok  District  y.  Bradlkt. 


This  case  and  the  followiDg  case  of  Tregea  v. 
Board  of  Bireetors  of  Modesto  lirigation  Di9- 
4rict,  post,  895,  were  argued  and  submitted 
together  in  this  court. 

A^essrs,  A.  L.  Rhodes,  Samuel  F.  Smith, 
and  John  R.  Aitken,  for  appellaots: 

The  Wil^^bt  act  does  not  authorize  the  tak- 
ing of  any  property  without  due  process  of 
law  within  the  meaning  of  the  Constitution  of 
the  United  States. 

Hagary,  ReHamation  Dist.  No.  108,  111  U. 
8.  707  (28:  571);  Pahner  v.  MeMahon,  133  (J. 
8.  660  (33:  772);  Pittsburg,  C.  C,  dh  St.  L.  R. 
Co.  V.  Backvs,  154  U.  S.  421  (38:  1081), 

In  addition  to  the  notice  and  opportunity  to 
be  heard  before  the  board  of  equalization  pro- 
Tided  for  in  the  Wright  act,  the  property 
owner  in  an  irrigation  district  has,  under  the 
ruling  of  the  supreme  court  of  California,  a 
further  remedy  against  an  illegal  assessment 
upon  his  land. 

Tregea  v.  Owens,  94  Cal.  818;  McMiUen  v. 
Anderson,  95  U.  8.  87  (24:  835). 

A  property  owner  lo  an  irrigation  district 
organized  under  the  Wricht  act  cun,  before 
his  land  is  taken  for  an  assessment,  contest  its 
vc?idity  on  every  ground  open  lo  a  property 
owner  in  a  reclamation  district  foimed  under 


the  act  before  this  court,  in  Edgar  y,  Reelama- 
tion  Dist.  No.  lOS,  111  U.  S.  707(28:  571),  ex- 
cept as  to  the  amount  of  the  assessmeut  to  be 
paid  by  him. 

The  inii^ation  districts  authorized  to  be  or- 
ganized under  the  Writjht  act  arc  public  corpo- 
rations, charged  with  the  duty  of  carrying  out 
a  local  public  improvement. 

Turlock  Irrig.  Dist.  v.  Williams,  76  Cal. 
860;  Central  Iirig.  Dist.  v.  De  Lappe,  79  Cal. 
351;  Crall  v.  Poso  Irrig.  Dist.  87  Cal.  140; 
People  V.  Turnbull,  93  Cal.  6H0:  Re  Madera 
Irrig.  Dist.  Bonds,  92  Cal.  296,  14  L.  R.  A. 
755;  People  v.  tklma  Irrig.  Dist.  98  Cal.  206. 

The  proceedings  by  the  board  of  supervisors 
for  the  organization  of  an  irrigation  district 
under  the  Wright  act  are  simply  steps  towards 
the  creation  of  a  public  corporation  to  exer- 
cise on  behalf  of  the  state  the  powers  given  by 
that  act. 

Central  Irrig.  Dist.  v.  De  Lappe,  79  Cal. 
853;  Re  Madera  Irrig.'  Dist.  Bonds,  92  Cal. 
823.  14  L.  H.  A.  755. 

The  manner  in  which  a  corporation  shall  be 
created,  and  the  powers  which  are  to  be  con- 
ferred on  such  bodies,  are  matters  wholly 
within  the  province  of  a  state  le(>islaiure  to 
determine,  controlled  only  by  the  Constitution 
of  the  state. 


fractional  ■ection,  and  when  such  land  ts  not  a 

oonfrresBional  division  or  puhdi vision,  by  mtUa  and 

bounds,  or  other  description  sufficient  to  identify 

tt,  ^vinir  an  estimate  of  the  number  of  acres,  local- 

tcj.  and  the  Improvements  thereon. 

*'27iir(l.- City  and  tcwn  lota.  naminR  the  city  or 
Cowo.  and  the  numl>er  and  block,  according  to  the 
^tt^vtem  of  numbering  in  such  city  or  town,  and  the 
improvements  thereon. 

*'Fi)urtn.— The  cash  value  of  real  estate  other 
in  city  or  town  lots. 

^Fifth.— The  cash  value  of  improvements  on  such 
il  estate. 

*'Sixth.— The  cash  value  of  city  and  town  lots. 
** Seventh,' -The  cash  value  of  improvements  on 
^^dlty  and  town  lots. 

^^Eighth.-'ThecABh  value  of  Improvements  on  real 
itate  aseessed  to  persons  other  than  the  owners  of 

real  estate. 
**Ninth.— The  total  value  of  all  property  assessed. 
^Tenth.— The  total  value  of  all  property  after 
lualitatlon  by  the  board  of  director?. 
^*Eleventh.^Such  other  thioirs  as  the  board  of  di- 
Ktora  may  require. 

**An7  property  which  may  have  escaped  the  pay- 
lent  of  any  assessment  for  any  year  shall,  in  addi- 
^^ion  to  the  assessment  for  the  then  current  year,  be 
for  such  year  with  the  same  effect  and  with 
ihe  same  penalties  as  are  provided  forsuch  current 
rear." 
(Section  19  Is  not  material.) 
'"Sec  20.  On  or  before  the  1st  Monday  In  August 
'a^D  each  year,  the  assessor  must  complete  his  assess* 
ment  book  and  deliver  It  to  the  secretary  of  the 
t)oard,  who  must  immediately  give  notice  thereof, 
-mnd  of  the  time  the  board  of  directors,  actinir  as 
a  board  of  equalization,  will  meet  to  equalize  assess- 
ments, bv  publication  in  a  oewspaiier  published  in 
-«ach  of  the  counties  comprising  the  district.    The 
time  fixed  for  the  meeting  shall  not  be  less  than 
twenty  nor  more  than  thirty  days  from  the  first 
publication  of  the  notice,  and  in  the  meantime  the 
assessment  book  must  remain  Id  the  office  of  the 
secretary  for  the  inspection  of  all  persons  inter- 
ested. 
"Sec.  2L  Upon  the  day  specified  In  the  notice  re- 
inired  by  the  precedinir  section  for  the  meeting, 
toe  tx>ara  of  directors,  which  Is  hereby  constituted 
a  board  of  equalization  for  that  purpose,  shall  meet 
and  continue  in  session  from  day  to  day,  as  long  as 
may  be  necessary,  not  to  exceed  ten  dnys,  excluplve 
■of  Sundays,  to  hear  and  determine  sucn  objections 
to  the  valuation  and  assessment  as  may  come  t)e- 
fore  them,  and  the  board  ma  v  change  the  valuation 
«s  may  be  just.    Thesecretaryof  the  board  shall  be 
present  during  its  sessions  and  note  all  changes 
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made  in  the  valuation  of  property,  and  in  the  names 
of  the  persons  whose  property  is  assessed,  and 
within  ten  days  after  theclose  of  the  session  he  shall 
have  the  total  values,  as  finally  equalized  by  the 
t)oard,  extended  into  columns  and  added. 

"Sec.  22.  The  board  of  directors  shall  then  levy  an 
a88es->TnL'nt  sufficient  to  rai^e  the  annual  interest  on 
the  outsianding  bonds,  and  at  the  expiration  of 
ten'  years  after  the  issuing  of  l)onds  of  any  issue 
must  increase  said  assessment  to  an  amount  suffi- 
cient to  raise  a  sura  sufficient  to  pay  the  principal 
of  the  outstanding  bonds  as  they  mature.  TBe 
secretary  of  the  board  must  compute  and  enter  in  a 
>  separate  column  of  the  assessment  book  the  respec- 
tive sums,  in  dollars  and  cents,  to  be  paid  as  an  as- 
sessment on  the  property  therein  enumerated. 
When  collected,  the  assessment  shall  be  paid  into 
.  the  district  treasury,  and  ifhall  constitute  a  special 

fund,  to  be  called  tbe  *Bond  Fund  of Irrigation 

District.*  In  case  of  the  neglect  or  refusal  of  the 
board  of  directors  to  cause  sucb  assessment  and 
levy  to  be  made  as  In  this  act  provided,  then  the  as- 
sessment of  property  made  by  the  county  assessor 
and  the  state  boafd  of  equalization  shall  be  adopt- 
fid,  and  shall  be  the  basis  of  assessments  for  tbe 
district,  and  the  board  of  supervisors  tor  the  county 
In  which  the  office  of  the  board  of  directors  is  situ- 
ated shall  cause  an  assessment  roll  tor  said  district 
to  te  prepared,  and  shall  make  the  levy  required  by 
this  act,  in  the  same  manner  and  with  the  like  effect 
as  if  the  same  had  been  made  by  said  board  of  di- 
rectors, and  all  expenses  incident  thereto  shall  bt 
borne  by  such  district.  In  case  of  the  neglect  or 
refusal  of  the  collector  or  treasurer  of  tne  discriot 
to  perform  the  duties  imposed  by  law,  then  the  tax 
collector  affd  treasurer  of  the  county  In  whicb  the 
office  of  the  board  of  directors  is  situated  must, 
respectively,  perform  sucb  duties,  and  shall  be  ac- 
countable therefor  upon  their  official  bond  as  in 
other  cases. 

''Sec.  23.  The  assessment  upon  real  property  Is  a 
lien  airainst  the  property  assessed  from  and  after 
the  1st  Monday  in  March  for  any  year,  and  the  lien 
for  the  bonds  of  any  Issue  shall  be  a  preferred  lien 
to  that  for  any  subsequent  Issue,  and  such  lien  is 
not  removed  until  the  assessments  are  paid  or  tbe 
property  sold  for  the  payment  thereof." 

(Sections  Zi  to  30,  inclusive,  provide  for  collecting 
the  assessments  and  for  the  sale  of  the  lands  of 
those  not  paying,  the  giving  of  deeds  upon  such 
sale,  and  for  tbe  redemption  of  the  lands  so  sold 
and  for  the  character  of  tbe  deed  as  to  its  being 
prima  facie  evidence,  and  In  some  cases  conclusive 
evidence,  of  th$  regularity  of  the  proceedings,  and 
such  sections  and  the  remainder  of  tbe  act  are  not 
material  to  the  present  inquiry.) 
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Quint  V.  Hoffman,  108  Cal.  506;  People  v. 
Uagar,  53  Cal.  171,  183;  Redamation  Diet. 
No,  1X4  ▼.  Gray,  95  Cal.  601;  Swamp  Land 
Diet,  160  y.  Silver,  98  Cal.  58;  Reclamation 
IHst.  No.  64t  ▼.  Turner,  104  Cal.  834;  Batti- 
more  A  P.  R.  Co.  v.  Fifth  Baptist  Church, 
137  U.  8.  568  (34:  784);  Atchison,  T.  d  8.  F. 
R.  Co.  Y.  WiUon,  88  Ean.  223;  Clement  v. 
Everest,  29  Micb.  19. 

No  Federal  question  can  possibly  arise  out 
of  procecfdiDgs  for  tbe  oreaDization  of  an  irri- 
gation district  under  tbe  Wrigbt  act 

Tregea  v.  Owens,  94  Cal.  'Sl9. 

Tbe  distinction  between  a  statute  such  as 
tbat  authorizing  tbe  opening  of  Montgomery 
avenue,  and  one  in  wbicb  tbere  is  a  provision 
for  notice  and  an  opportunity  to  be  beard  is 
pointed  out  in  Spaulding  v.  North  San  Fran- 
cisco Homestead  d  R.  Aew.  87  CaL  46:  Cincin- 
nati, N.  0.  d  T.  P,  R.  Co.  V.  Kentucky 
{''Kentucky  R.  Tax  Case^')  115  U.  8.  321  (29: 
414). 

Tbe  enactment  of  tbe  Wrigbt  act  by  tbe 
legislature  of  tbe  state  of  California  was  a 
legitimate  exercise  of  its  autbority,  witbin  tbe 
scope  of  its  power  to  provide  for  tbe  welfare 
and  prosperity  of  tbe  people  of  tbe  state. 

Turlock  Irria.  Diet.  v.  Wiiliams,  76  Cal. 
860;  Hagar  v.  Yolo  County  Supers.  47  Cal.  238; 
Oo*ter  ▼.  Tide  Water  Co.  18  N.  J.  Eq.  68;  Tide 
Water  Co.  y.  Coster,  18  N.  J.  £q.  521,  90  Am. 
Dec.  634;  WurU  y.  Hoagland,  114  U.  8.  606 
(29:  229). 

Tbe  use  of  water  for  tbe  irrigation  of  land, 
proyided  for  in  tbe  Wrigbt  act.  is  a  public  use. 

Lux  y.  Hoggin,  69  Cal.  803:  Williams  y. 
School  DiMt.  No.  6,  88  Vt.  276;  Talbot  y.  Hud- 
son, 16  Gray,  425;  Stockton  d  V.  R,  Co.  y. 
Stockton.  41  Cal.  168. 

Tbe  agricultural  or  industrial  necessities  of 
tbe  people  of  a  state  may  sometimes  require 
of  its  legislature  and  courts  a  declaration  tbat 
water  or  any  otber  commodity  is  tbe  subject  of 
public  use,  altbougb,  under  different  circum- 
stances, tbe  use  might  be  deemed  to  be  private. 

Dayton  Gold  d  S,  Min,  Co.  y.  Seawell,  11 
Key.  400;  Oury  y.  DuffUld,  1  Ariz.  509. 

Water  supplied  under  the  Wrigbt  act  Is 
none  tbe  less  a  public  use  because,  by  tbe  pro- 
yiflions  of  tbat  act,  only  tbe  landowners  within 
the  irrigation  district  are  to  be  supplied  with 
water. 

Miller,  Em.  Dom.  §  12;  Lux  y.  Haggin,  69 
Cal.  808. 

Water  for  irrigation  purposes  has  been  a 
public  use  in  many  countries  for  ages.  Under 
tbe  Wrigbt  law,  and  relying  upon  t^e  repeated 
decisions  of  tbe  supreme  court  of  California 
that  it  la  a  valid  law,  vast  sums  have  been 
raised  by  the  sale  of  bonds  and  expended  in 
the  construction  of  canals,  reservoirs,  and 
other  irrigation  works. 

Tbe  Wright  act  does  not,  in  any  of  its  pro- 
yiaions,  authorize  the  taking  of  private  prop- 
erty for  a  private  use.  ^ 

It  is  exclusively  witbin  the  proyince  of  tbe 
legislature  of  a  state  to  determine  in  what 
manner  and  at  what  time  a  local  public  im- 
provement shall  be  effected,  and  tbe  mode  in 
which  tbe  expenses  of  such  improvement  shall 
be  apportioned  and  paid  by  tbe  owners  of  the 
property  benefited  thereby. 

Slpencer  y.  Merchant,  126  U.  8.  845(31:  768); 
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Mohile  County  v.  KimbaU,  102  U.  8.  691  (SSr 
238):  HaUy  y.  Swope,  47  Miss.  378;  Clecelana 
V.  Tripp,  13  R.  I.  59;  Excelsior  Planting  ^ 
Mfg.  Co.  y.  Qreen,  89  La.  Ann.  456;  WUliamM 
y.  Detroit,  2  Micb.  570;  Burnett  y.  f^er^ 
mento,  12  Cal.  84;  People  y.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec.  266;  Emery  y.  San  Francitea 
Gas  Co.  28  Cal.  845. 

When  a  law  has  been  construed  by  the 
highest  court  of  the  state  in  wbicb  it  was  en- 
acted, and  it  has  been  uniformly  held  that  the 
law  is  not  in  contravention  of  the  ConstitutiOQ 
of  tbe  state,  tbat  construction  is  binding  on  the 
Federal  courts. 

Turlock  Irrig  Dist.  y.  Williams,  76  Cal.  800; 
Crall  V.  Poso  Irrig.  Dist.  87  Cal.  140;  Modtwio 
Irrig.  Dist.  v.  Tregea,  88  Cal.  334;  Re  Mad&rm 
Irrig.  Dist.  Bonds,  92  Cal.  296,  14  L.  R  A. 
755;  Out  V.  Minnesota,  76  U.  8.  9  Wall.  85* 
(19:  573):  Bank  of  Hamilton  v.  Dudley,  27  U. 
8.  2  Pet.  492  (7:  496);  East  Hartford  y.  HarU 
ford  Bridge  Co.  51  U.  6.  10  How.  511(18:  618); 
Chambers  County  v.  Cleus,  8S  U.  8.  21  Wall. 
317  (22:  517);  Elmwood  y.  Marcy,  92  U.  8.  8W 
(23:  710). 

Tbe  system  of  works  proposed  for  the  irri- 
gation of  lands  within  Fallbrook  Irri^tion 
District  are  not  experimental,  uncertain,  or 
problematical. 

The  appellee,  Maria  King  Bradley,  had  nm- 
pie  opportunity  to  be  heard  respecting  the 
validity  of  tbe  $400,000  of  bonds  issued  by  the 
appellant,  Tbe  Fallbrook  Irrieation  District,  in 
the  confirmation  proceeding  Instituted  by  the 
board  of  directors  of  that  district. 

Tbe  bill  o^f  complaint  in  tbe  case  at  bar  doee 
not  disclose*any  equity  entitling  the  appelleea, 
or  either  of  them,  to  relief. 

Mr.  Benjamin  Harrison  made  oral  argu- 
ment for  the  appellants  and  an  appearAioe 
was  also  entered  for  them  by  Mr.  K.  Ptr^ 
Wright. 

Messrs.  William  D.  Guthrie  and  Clarene$A^ 
Seward  filed,  by  leave  of  the  court,  a  brief  for 
bondholders. 

Mr.  George  H.  Mazwell»  for  appellees: 

Tbe  broad  question  of  the  power  of  arid 
states  to  carry  out  a  state  policy  of  irrigation 
is  not  involved  here,  and  this  power  will  bo 
unimpaired,  though  the  Wright  act  be  uncon- 
stitutional. Any  state,  b}r  the  exercise,  within 
well-established  constitutional  limitationa,  of 
its  power  of  general  taxation  for  a  public  pur- 
pose, or  of  assessment  for  a  local  improvement 
upon  lands  benefited,  may  provide  for  the  Ir- 
rigation of  its  arid  lands. 

Dill.  Mun.  Corp.  §  56;  BegenUofths  Uni- 
versity V.  Williams,  9  Oill  &  J.  865. 

Tbe  Wrigbt  act  vested  in  self  constituted 
petitioners  powers  to  determine  the  expedi- 
ency, fix  the  boundaries,  and  thereby  control 
the  organization  and  operations  of  irrigation 
districts,  and,  without  a  hearing,  to  subject 
private  property  to  burdens  of  aasesament 
amounting  to  confiscation,  giving  to  communi- 
ties power  to  assess  without  limit,  and  with- 
out any  regard  to  benefits,  for  an  alleged  pub- 
lic use  which  is  in  fact  private,  tbe  one  cinii 
of  property  selected  to  bear  these  burdena. 
No  law  could  so  violate  natural  justice  and. 
constitutional  rights,  and  operate  succeRsfuUr. 
It  is  comm'unism  and  confiscation  under  tte' 
guise  of  law, 
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MeQuUoeJi  v.  Maryland,  17  U.  S.  4  Wheat  | 
428  (4:  606);  Cullen  y,  Qlendara  Water  Co.  113 
Cal.  510. 

Assessments  for  local  public  improvemeDts 
are  an  exercise  of  the  general  power  of  taxa- 
tion, but  are  controlled  by  principles  and  con- 
stitutional limitations  different  from  those 
goyeroing  taxation  for  revenue  for  govern- 
mental purposes.  The  principle,  that  private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  which  limits  the  exer- 
cise of  the  power  of  eminent  domain  likewise 
limits  this  power  of  assessment,  because  such 
assessments  are  levied  in  the  exercise  of  the 
•overeicn  power  of  the  people  to  provide  for 
the  general  public  welfare,  and  the  only  ground 
upon  which  their  levy  upon  specific  properly 
instead  of  upon  the  whole  public  can  be  justi- 
fied is  that  the  property  assessed  is  specially 
benefited,  and  thus  receives  compensation  for 
the  burdens  imposed  upon  it. 

Illinois  C,  R.  iJo.  v.  Decatur,  147  U.  S.  197 
(87:  184);  8taU,  Agens,  ▼.  Aewark,  87  N.  J.  L. 
421 ;  He  Madera  Irrig.  Dist.  Bonds,  92  Cal.  826, 
14  L.  R.  A.  755;  Tide  Water  Co,  v.  Coster,  18 
IS.  J.  Eq.  527,  90  Am.  Dec.  684;  Hammett  v. 
I'hiladdphia,  65  Pa.    153,  8  Am.  Rep.  615; 
Washington  Avenue^  69  Pa.  860.  8  Am.  Rep. 
265;  MoretMod  Atenue,  159  Pa.  27;  Stuart  v. 
J^almer,  74   K   Y.  189,   80  Am.   Rep.   289; 
Maleigh  v.  Peace,  110  N.  C.  32,  17  L.  R.  A. 
980;  Creighton  v.   Manson,  27  Cal.  618;  Chi- 
cago V.  Lamed,  84  111.  278,  White  v.  Saginaw, 
C7  Mich.  40;  Birmingham  v.  Klein,  &d  Ala. 
-466,  8  L.  R.  A.  869;  Bridgeport  v.  lieto  York 
^  N.  H.  B.  Co.  86  Conn.  262.  4  Am.  Rep.  68; 
Cheaney  v.  Eooser,  9  B.  Mon.  841. 

The  power  of  assessment  for  local  public  im- 
provemeDts is  based  upon  special  benefits  to 
ahe  property  assessed  and  is  limited  to  property 
l)eiiefited  by  the  improvement,  and  the  assess- 
ibenta  must  be  apportioned  according  to  bene- 
Utt.  Property  not  benefited  by  the  improve- 
ment cannot  be  subjected  to  assessments  for  its 
ooDStructioD,  and  assessments  cannot  be  levied 
In  excess  of  such  benefits.  These  limitations 
are  the  law  of  the  land,  established  by  a  long 
current  of  judicial  decisions,  resting  upon 
fundamental  principles  of  natural  justice  and 
constitutional  government.  Under  the  Wright 
act  the  assessments  are  not  based  u^on  or  ap- 
portioned according  to  benefits.  Property  not 
benefited  is  assessed  and  the  burdens  of  assess- 
ment are  perpetual  and  not  limited  to  benefits. 

Taylor  v.  Palmer,  81  Cal.  254;  Re  Market 
Street,  49  Cal.  549:  Sharpe  v.  Speir,  4  Hill,  82; 
Macon  v.  Patty,  57  Miss.  878.  84  Am.  Rep.  451; 
Kirby  v.  Shaw,  19  Pa.  258;  Schenley  v.  Com. 
86  Pa.  29,  78  Am.  Dec,  859:  MeQonigU  v.  Al- 
legheny City,  44  Pa.  118:  Washington  Avenue, 
69  Pa,  360,  8  Am.  Rep.  255;  PaUrson  v.  Society 
for  Establishing  Useful  Manufactures,  24  N.  J. 
Ja  885;  Re  Application  for  Drainage  in  Passaic^ 
Essex,  and  Morris  Counties,  85  N.  J.  L.  497:  St 
John  V.  East  St.  Louis,  50  III.  92;  />«v.  Buggies, 
62  III.  427;  Re  Albany  Street,  11  Wend.  149,  25 
Am.  Dec.  618;  Litchfield  v.  Vernon,  41  N.  Y. 
128;  Stuart  v.  Palmtr,  74  N.  Y.  lb'9,  80  Am. 
Rep.  289;  Canal  Bank  v.  Albany,  9  Wend 
244-250;  William  and  Anthony  Streets,  19 
Wend.  678;  Re  Flaibush  Arenue,  1  Barb.  298; 
Morewood  Atenue,  159  Pa.  20;  Allegheny  City 
T.  Western  Pentisylcania  R.  Co.  138  Pa.  875; 
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Be  Pittfburgh,  138  Pa.  434;  Re  Park  Avenue 
Seuer,  169  Pa.  438;  I/aU  v.  Kenosha,  29  Wis. 
605;  Johnson  v.  Milwaukee,  40  Wis.  815;  Ra 
Fourth  Atenue,  3  Wend.  452,  note  a;  State, 
Ktan,  V.  Driggs  Drainage  Co.  45  N.  J.  L.  91-94; 
State,  Reynolds,  v.  Paterson,  48  N.  J.  L.  436; 
State,  ^ew  York  dt  O.  L.  R,  Co,,  v.  Kearnejf 
Tiep.  55  N.  J.  L.  468,  471;  Norfolk  y. 
Chamberlain,  89  Va.  196,  213;  Han  scorn  v. 
Omaha,  11  Neb.  37;  State,  Burger,  v.  Rnmsq^ 
County  Dist.  Ct.  33  Minn.  295,  307;  StaU,, 
Central  New  Jersey  Landdbl.  Co.,  v.  Bayonne, 
56  N.  J.  L.  297,  801;  People,  Marvin,  v.  Brook- 
lyn, 23  Barb.  174;  Elwood  v.  Rochester,  43 
Hun,  114;  Clark  v.  Dunkirk,  12  Hun,  181, 
Aff'd  75  N.  Y.  612;  Cooley,  Taxn.  2d  ed.  607; 
Burroughs,  Taxn.  460. 

BeneSts  to  justify  assessment  must  be  8pe> 
cial,  direct,  immediate,  and  certain.  Under  the 
Wright  act,  city  and  town  property,  covered 
with  buildings  and  permanently  devoted  to 
uses  excluding  the  possibility  of  irrigation, 
and  lands  and  property  incapable  of  being  ir- 
rigated, and  all  improvements  on  any  real 
property  which  are  required  to  be  separately 
assessed,  are  included  in  irrigation  districts, 
and  assessed  for  the  construction  of  an  irriga- 
tion system  from  which  they  cannot  derive 
any  benefit  except  such  uncertain  possibility 
of  collateral,  indirect,  and  remote  advantage 
as  might  result  from  the  irrigation  of  other 
property  in  the  neighborhood.  Such  remote 
and  indirect  benefit  will  not  warrant  an  assess- 
ment on  any  land  for  a  proposed  public  im- 
provement. 

Friedenwaldv.  Baltimore,  74  Md.  116;  State, 
New  Jersey  R,  db  T.  Co. ,  v.  Newark,  27  N.  J. 
L  190;  State,  Agens,  v.  Newark,  87  N.  J.  L. 
422;  Re  Fourth  Avenue,  8  Wend.  452; 
Thomas  v.  Gain,  85  Mich.  162,  24  Am.  Rep. 
535. 

The  assessments  levied  under  the  Wright 
act  are  an  exercise  of  the  power  of  assessment 
for  local  improvement,  and  their  constitution- 
ality must  be  determined  under  the  principle* 
controlling  this  power  of  assessment  as  distin- 
guished from  principles  applicable  only  to  gen- 
eral taxation  or  eminent  domain,  or  the  exer- 
cise of  the  police  power  or  power  to  regulate 
a  common  use  or  provide  for  a  common  im- 
provement among  several  owners.  The  de- 
cisions sustaining  the  Wright  act.  and  the 
cases  cited  and  arguments  advanced  in  its  sup- 
port, rest  upon  wrong  premises  and  false  rea- 
soning, because  they  utterly  confuse  the  prin- 
ciples governing  these  different  branches  of 
the  exercise  of  the  power  of  the  state,  and, 
though  conceding  tbe  Wright  act  to  be  an  ex- 
ercise of  the  power  of  assessment,  seek  to  main- 
tain it  under  principles  and  authorities  appli- 
cable only  to  general  taxation  or  eminent  do- 
main or  the  police  power. 

Davidson,  v.  New  Orleans,  96  U.  8.  97  (24: 
616):  Norfolk  v.  Chamberlain,  89  Va.  196; 
Turlock  Irrig.  Dist.  v.  Williams,  76  Cal.  860; 
Hagar  v.  Tolo  County  Supers.  47  Cal.  222; 
H'tmwett  V.  Philadelphia,  65  Pa.  153,  8  Am. 
Rep.  615:  Head  v.  Amoskeag  Mfg.  Co.  118  U. 
S.  M  (26:  8S9);  Wurts  v.  Uoagland,  114  U.  8. 
614(29:231). 

The  lezislature  in  the  exercise  of  its  power 
of  assess  nent  for  a  local  public  improvement 
has  rower  primarily  to  determine  the  necessity 
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for  the  ImprovcmeDt,  to  determine  what  prop- 
erty will  be  beuetlted  thereby,  to  designate 
tbe  district  witbio  wbicb  tbe  assessments  are 
to  be  collected,  and  to  fix  tbe  mode  of  tbeir  ap- 
portionment; but  this  power  is  not  without  re- 
striction, or  in  all  cases  conclusive  and  beyond 
Judicial  control.  It  is  only  where  tbe  legisla- 
ture, or  the  subordinate  body  to  whom  its  power 
may  be  delegated,  has  exercised  its  judgment 
in  tbe  determination  of  a  question  of  fact  relat- 
ing to  any  of  these  matters  which  has  been 
committed  to  its  discretion  that  its  action  is 
conclusive,  and  even  then  it  is  not  necessarily 
BO  if  it  lias  acted  in  an  arbitrary,  oppressive, 
or  fraudulent  manner  or  has  in  any  way  acted 
in  excess  of  its  power.  Whedever,  as  is  the 
case  of  the  Wright  act,  it  appears  that  a  prin- 
ciple of  law  has  been  violated,  as  by  tbe  in- 
clusion of  lands  clearly  not  benefited,  or  by  tbe 
application  of  a  wrong  basis  of  apportionment, 
the  legislative  action  will  be  held  void  by  the 
courts,  because  in  excess  of  its  powers. 

People,  Martin,  v.  Brooklyn^  23  Barb.  174; 
LeRoy  v.  iVw  Fork,  20  Johns.  480.  11  Am. 
Dec.  289;  PauUon  v.  Portland,  16  Or.  459,  1 
L.  R.  A.  678;  Mason  v.  Spencer,  85  Kan.  512; 
State,  Burger,  v.  Ramsey  County  Diet,  Ct.  83 
Minn.  295;  Merrill  v.  Humphrei/,  24  Mich. 
173;  Chicago  v.  Burtiee,  24  III.  489;  Atlanta  v. 
Qate  City  Street  H.  Co.  80  Qa.  270;  Spring 
Valley  Waterworks  v.  San  Francisco  City  i 
County,  82  Cal.  286.  6  Am.  Rep.  756;  Yick  Wo  v. 
Hopkinn,  118U.  S.  856(80:  220);  fCtieof}dy.  Roch- 
ester, 43  Hun,  102;  /lassen  v.  Rochester,  65  N.  Y. 
516;  ThomasY,  Gain,  '65  Mich.  155. 24  Am.  Rep. 
^^;  Lexington  v.  McQuillan,  9  Dana,  513.  85 
Am.  Dec.  159;  People,  Parker,  v.  Jeffersm 
County  Ct.  55  N.  Y.  604;  Graham  v.  Conger, 
85  Ky.  582:  Re  New  York  Ptotesiant  Episcopal 
Public  Scliool,  75  N.  Y.  824;  Masters  y.  Port- 
land, 24  Or.  161. 

The  Wright  act  violates  general  principles 
of  constitutional  law  by  which  this  court  will 
unquestionably  be  guided  in  this  case,  as  it  is 
obe  of  original  Fe(Ural  jurisdiction;  but  these 
same  principles  are  a  part  of  the  general  law 
of  tbe  land,  and  when  they  are  violated  in  tbe 
taking  of  private  property  it  is  taken  without 
due  process  of  law,  and  its  owner  is  deprived 
of  tbe  equal  protection  of  the  law,  and  may 
claim  tbe  protection  of  the  Federal  .Constitu- 
tion, no  matter  whether  the  case  be  one  of 
original  Federal  *jurisdictiun  or  an  appeal  from 
a  state  court. 

Sharpless  v.  Philadelphia,  21  Pa.  168. 59  Am. 
Dec.  759;  Den,  Murray,  v.  Ihtbdken  lAind&.I. 
Co.  59  U.  8.  18  How.  272  (15:372);  Burtado  v. 
California,  110  U.  8.  585  (28:238);  San  Mateo 
County  V.  Southern  P.  R.  Co,  13  Fed.  Rep. 
788;  Spencer  v.  Merchant,  125  U.  S.  858(81: 
76'!);  Davidson  t.  New  Orleans,  96  U.  S.  97 
(24:  616). 

A  hearing  is  essential  to  due  process  of  law; 
and  whenever  an  assessment  district  is  to  be 
created  by  any  subordinate  letrislative  body, 
and  asssessments  are  to  be  levied  on  lands 
therein    for    the    construction     of     a   local 

Eublic  improvement,  every  landowner  must 
ave  a  bearing,  at  some  stage  of  tbe  pro 
ceedings,  before  tbe  assessment  becomes  a  final 
charge  against  his  land,  at  which  he  may  show 
that  bis  lands  are  not  or  will  not  be  benefited 
by  the  proposed  improvement,  or  that  the  as- 
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sessment  against  him  is  not  In  proportion  to 
benefits  or  is  in  excess  of  benefits,  and  this  hetr- 
ing  must  be  given  as  a  matter  of  right,  before 
a  tribunal  having  power  and  whose  duty  it 
shall  be  to  exclude  the  lands  or  relieve  tiiem 
from  assessment  if  not  benefited,  or,  if  the  ae- 
scssmentsare  inexcess  of  or  not  proportionate  to 
benefits,  then  to  readjust  them  or  declare  them 
invalid;  and  the  landowner  cannot  be  deprived 
of  this  right  to  a  bearing  by  anv  determina- 
tion of  the  legislature  fixing  in  advance  an  ar- 
bitrary basis  of  apportionment,  with  reference 
to  unknown  future  conditions,  as  to  which  the 
legislature  could  have  had  no  knowledge  upon 
which  to  base  the  exercise  of  any  judgment  or 
discretion  in  reaching  its  determination,  or  bj 
clothing  the  assessment  district  in  the  guise  of 
a  public  corporation. 

Lower  Kings  River  Reclamation  Dist.  T. 
Phillips,  108  Cal.  806;  Clark  v.  Van  Riemsdyk^ 
18  U.  8  9  Cranch,  160  (8:  690);  Remsen  T. 
Wheeler.  105  N.  Y.  573;  People  v.  Benion,  64 
Hun.  471;  Spencer  v.  Merchant,  125  U.  8.  856 
(31:767);  Paulsen  v.  Portland,  149  U.  8.  80 
(87:  637);  Stuart  v.  Palmer,  74  N.  Y.  188,  80 
Am.  Rep.  289;  .^acon  v.  Patty,  57  Miss.  878, 
84  Am.  Rep.  451;  Dyary.  Farmington,  70  Me. 
515;  Cvpress  Pond  Draining  Co.  v.  Booper,  % 
Met.  (Ey.)  850;  Bowdl  v.  Tacoma,  3  Wash. 
711;  Cooley,  Taxn.  640,  641. 

It  is  contended  in  support  of  the  Wright  act 
that  the  bearing  before  the  supervisors,  when 
they  are  to  hear  tbe  petition  for  the  formation 
of  the  district,  affords  to  the  landowner  all  the 
opportunity  for  a  bearing  to  which  be  is  en- 
titled upon  tbe  question  of  benefits,  and  con- 
sequently that  the  act  does  not  in  this  respect 
take  property  without  due  process  of  law. 
This  cannot  be  so,  for  tbe  reason  that  under 
the  provisions  of  the  act  as  construed  by  tlM 
supreme  court  of  California  it  is  practicallj 
impossible  for  any  facts  to  be  established  at 
this  "bearing  by  any  objecting  landowner 
which  would  give  him  the  right  or  which 
would  make  it  the  duty  of  the  board,  upon  the 
ground  that  his  lands  were  not  benefited,  or 
upon  any  ground  whatsoever,  to  exclude  a'nj 
lands  which  had  been  included  in  the  bounda- 
ries of  the  proposed  district  as  fixed  by  the  pe- 
titioners in  the  petition  for  its  organization. 

Santa  Clara  Cfunty  v.  Southern  P.  R,  Go.  IS 
Fed.  Rep.  8^5;  Scott  v.  Toledo,  86  Fed.  Rep. 
885;  Meyers  v.  Sliields,  61  Fed.  Rep  713;  {7^ 
man  v.  Baltimore,  72  Md.  5s7.  11  L.  R.  A. 
224;  San  Mateo  County  t.  Southern  P,  R.  Ca.  IS 
Fed.  Rep  722. 

The  radical  changes  from  the  Wright  act. 
which  have  been  made  in  the  irrigation  dfa- 
triot  laws  of  Nebraska,  Idaho,  and  Oregon, 
which  were  framed  in  the  light  of  experience 
with  the  practical  operations  of  the  Wright  act, 
strongly  support  our  argument  that  the  nn- 
constitutional  features  of  tbe  Wright  act  make 
it  impossible  for  any  such  law  to  operate  sne- 
cessfullv,  and  show  that  these  later  statutea 
have  sought  to  eliminate  those  unconstitu- 
tional features  of  the  Wricht  act  which  have 
given  ris'*  to  its  most  grievous  oppressions,  and 
which  will  work  the  practical  destruction  of 
anv  law  embodying  such  provisions. 

It  is  a  settled  principle  of  universal  law,  and 
is  tlie  law  of  the  land  in  this  nation,  that  tbe 
right  to  compensation  whenever  privste  |>rop- 
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erty  is  taken  for  public  use,  is  an  iDcidcnt  to 
tlie  exercise  of  tbat  power,  aod  inseparably 
coDDected  with  it.  Any  attempt  of  a  legisla- 
ture to  levy  assessments  on  property  not  com- 
pensated by  special  benefits,  or  in  excess  of 
sucb  benefits,  or  not  proportionate  to  benefits, 
for  the  purpose  of  constructing  a  local  public 
improvement  for  tbe  general  public  welfare  is 
therefore  an  excess  of  legislative  power,  and 
clearly  a  violation  of  tbe  14tb  Amendment. 

8eoit  V.  Toledo,  86  Fed.  Rep.  885;  Sinniek- 
9on  V.  Johnson,  17  N.  J.  L.  129,  84  Am.  Dec. 
384;  Gardner  v.  Newbitrgh,  2  Johns.  Ch.  166, 
7  Ana.  Dec.  526;  Mobile  County  v.  Kimball,  102 
U.  S.  691  (26:23«);  Mifsouri  P,  R.  Co.  v. 
Humes,  115  U.  S.  512  (29:  463). 

Mr.  Joseph  H.  Choate,  for  appellees: 
The  Constitution  of  California  provides  by 
article  1,  §  1,  that  acquiring,  possessing,  and 
protecting  property  are  inalienable  rights;  and 
t>y  §  14,  that  ** private  property  shdl  not  be 
taken  or  damaged  for  public  use  without  Just 
compensation  ha  vine  been  first  made  to,  or 
paid  into  court  for,  the  owner." 

Our  main  contention  is  that  the  Wright  act 
ts  in  violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  which  pro- 
vides: "Nor  shall  any  state  deprive  any  per- 
aon  of  life,  liberty,  or  properly  without  due 
process  of  law;  nor  deny  to  any  person  within 
its    Jurisdiction    the  equal  protection   of  the 

We  insist  that  it  violates  each  of  these 
clauses,  and  that  in  its  treatment  of  private 
property  it  violates  those  uniform  constitu- 
tional provisions  for  the  protection  of  private 
property  which  are  found  alike  in  the  Consti- 
tution of  California  and  those  of  all  the  other 
states. 

I.  Before  coming  to  the  special  methods  pur- 
sued in  tbe  Wright  act,  we  submit  that  any 
2aw  of  any  state  which  sought  to  accomplish 
the  objects  of  that  act  would  be  obnoxious  to 
^be  constitutional  provisions  which  we  invoke, 
:f  or  that  act  plainly  attempts  to  provide  for  the 
Xaking  of  private  property  for  a  private  use. 

Definitions  are  dangerous  and  never  conclu- 
sive, but  we  are  content  to  start  with  that  one 
Tittered  by  this  court  seventy-five  years  ago  and 
^ver  since  repeatedly  approved  by  it: 

"As  to  the  words  from  Magna  Charta,  in- 
corporated into  the  Constitution  of  Maryland 
[«is..  No  freeman  ought  to  be  ...  de- 
prived of  his  .  .  .  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land], 
after  volumes  spoken  and  written  with  a  view 
to  their  exposition,  the  good  sense  of  mankind 
has  at  length  settled  down  to  this:  that  they 
were  intended  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government, 
unrestrained  by  tbe  established  principles  of 
private  rights  and  distributive  justice." 

Bank  of  Colvmbia  v.  Okeli/,  17  U.  8.  4 
Wheat.  285  (4:  559). 

Whoever,  then,  undertakes  to  take  away 
my  property  must  show  the  authority  of  law 
for  doing  so;  not  an  arbitrary  edict  of  the  legis- 
lature, but  a  legitimate  exercise  of  legislative 
power,  as  restrained  by  the  established  princi- 
ples of  private  rights  snd  distributive  justice; 
a  law  of  the  land  which  does  not  deny  to  me 
tbe  equal  protection  of  the  laws. 

Where  money  is  sought  to  be  taken  by  the 
IM  U.S. 


state  from  an  individual  by  the  exercise  of  the 
power  of  ta.xation  in  any  form,  or  however 
that  power  may  be  defined,  it  must  be  for  the 
purpose  of  expenditure  for  a  public  object  or 
use,  and  tbe  test  of  tbe  validity  of  a  law  en- 
acted for  that  purpose  must  necessarily  be  the 
essential  character  of  the  direct  object  of  the 
expenditure  proposed. 

This  canon,  though  everywhere  recognized, 
is  nowhere  better  stated  than  by  the  supreme 
judicial  court  of  Massachusetts  in  Lovcell  t. 
Boston,  111  Mass.  454,  461. 15  Am.  Rep.  39. 

*'The  power  to  levy  taxes  is  founded  on  the 
right,  dutT,  and  responsibility  to  maintain  and 
administer  all  the  governmental  functions  of 
the  stale,  and  to  provide  for  the  public  welfare. 
To  justify  any  exercise  of  the  power  requires 
that  tbe  expenditure  which  it  is  intended  to 
meet  shall  be  for  some  public  service  or  some 
object  which  concerns  the  public  welfare.  The 
promotion  of  the  interests  of  individuals, 
either  in  respect  of  property  or  business,  al- 
though it  may  result  incidentally  in  the  ad- 
vancement or  the  public  welfare,  is  in  its 
eFsential  character  a  private  and  not  a  public 
object.  However  certain  and  great  the  result- 
ing good  to  the  general  public,  it  does  not  by 
reason  of  its  comparative  importance  cease  to 
be  incidental.  The  incidental  advantage  to 
the  public  or  to  the  state  which  results  from 
the  promotion  of  private  interests  aod  tbe  pros- 
perity of  private  enterprises  or  business  doea 
not  justify  their  aid  by  the  use  of  public  money 
raised  by  taxatfoo,  or  for  which  taxation  may 
become  necessary.  It  is  the  essential  charac- 
ter of  the  direct  object  of  the  expenditure 
which  must  determine  its  validity  as  justify- 
ing a  tax,  and  not  tbe  maf^oitude  of  the  inter- 
ests to  be  affected,  nor  the  degree  to  which 
the  general  advantage  of  the  community,  and 
thus  the  public  welfare,  may  be  ultimately 
benefited  by  their  promotion." 

Guided  by  this  beacon  light  we  come  to  the 
examinationof  the  Wright  act,  with  a  view  of 
determining  its  general  object.  We  find  it  to 
be  to  raise  a  fund  by  levy  upon  all  the  land- 
holders of  a  given  district,  whether  their  landa 
need  irrigating  or  not,  and  whether  they  de- 
sire to  have  them  irrigated  or  not,  to  be  ex- 
pended in  procuring  water  for  the  irrigation  of 
all  the  lands  in  the  district,  so  aS  to  make  it 
cheaper  for  those  of  them  who  desire  it  thati  if 
they  had  to  irrigate  their  own  lands  at  their 
own  individual  expense. 

The  pecuniary  relief  of  such  of  the  land- 
holders is  thus  the  direct  and  immediate  object 
of  the  intervention  of  the  state  by  the  exercise 
of  the  power  of  taxation. 

It  is  to  be  particularly  noted  that  the  opera- 
tion of  the  act  is  not  limited  to  arid  lands,  or 
to  those  which  require  irrigation  In  order  to 
make  them  productive  whether  as  grazing  or 
arable  lands. 

Tbe  irrigation  of  a  desert  or  of  arid  plains  Id 
tbe  heart  of  a  state  might  possibly  be  regarded 
as  a  matter  of  public  concern  for  which  public 
money  might  properly  be  spent.  But  this  act 
is  for  00  such  object.  Not  lands  that  need  to 
be  irrigated,  but  all  lands  that  are  susceptible 
of  irrigation  from  tbe  same  source,  are  brought 
within  its  operation. 

''Requiring  irrigation"  would  have  made  the 
act  very  limited;  but  "susceptible"  is  a  very 
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larpe  word  and  a  new  word  la  legtsIatioD, — it 
includes  everjtbing. 

But,  however  limited  or  extended  the  opera- 
tion of  the  act  may  be,  there  can  be  no  question 
as  to  its  object  and  purpose,  or  as  to  what  is 
the  direct  object  of  the  expenditure  of  the 
money  to  be  raised.  The  essential  thing  is 
the  promotion  of  the  interests  of  certain  indi 
vidua!  landholders — the  making  of  the  land  of 
each  more  productive — and,  however  certain 
and  great  the  resulting  good  to  the  general 
public  may  be,  it  does  not,  by  reason  of  its 
comparative  importance,  Oeaseto  be  incidental. 

Private  enterprise  in  the  form  of  private 
irrigation  companies  could  supply  ample  water 
wherever  it  was  necessary  and  practicable. 
But  public  companies  which  could  compel  each 
landholder  to  join  with  his  neighbor,  whether 
he  would  or  not,  whether  he  needed  or  desired 
or  could  use  the  water  or  not.  served  better  the 
political  purpose  of  the  hour,  and  the  Wright 
act  was  passed. 

This  is  far  and  away  beyond  any  attempt 
heretofore  made  to  extort  money  by  the  strong 
hand  of  the  state  from  one  individual  or  set  of 
individuals  for  the  pecuniary  benefit  of 
another.  It  is  practically  giving  money  of 
the  state,  collected  from  A  and  B,  to  C  and  D 
for  their  own  private  uses. 

The  direct  object  of  the  expenditure  is  as 
strictly  private  as  it  was  in  any  of  the  famous 
cases  which  have  condemned  similar  attempts 
to  wrest  money  from  the  citizens  by  force  of 
law  for  private  use,  and  the  resulting  benefits 
to  the  public  are  quite  as  indirect  and  uncertain 
as  in  any  of  those. 

The  great  fire  in  Boston  had  laid  a  large  part 
of  the  capital  city  in  ashes,  whereby  the  general 
prosperity,  not  only  of  the  city,  but  of  the 
whole  state,  was  paralyzed  and  its  future  en- 
dangered. The  universal  interest  of  the  people 
of  the  whole  state,  dictated  the  passage  of  the 
act  by  which  $20,000,000  of  the  city's  credit 
was  to  be  advanced  to  raise  funds  to  loan  to  the 
individual  sufferers,  to  enable  them  to  rebuild, 
each  on  his  own  property.  But  the  supreme 
judicial  court  of  that  state  unanimously  con, 
demned  the  law,  in  spite  of  the  powerful  pop 
ular  sentiment  in  its  favor,  and  the  apparent 
necessity  for  its  enforcement  as  a  means  of 
restoring:  the  city. 

Lowell  Y.  Boston,  111  Mass.  454,  15  Am.  Rep. 
89. 

Id  many  cities  and  towns  of  the  Union 
the  establishment  of  manufacturing  interests 
within  or  near  the  municipal  precincts  was  re- 
garded as  necessary  tu  the  promotion  of  the 
prosperity  of  the  municipality,  to  promote  the 
general  welfare  of  its  people,  but  the  direct 
object  of  the  expenditure  of  the  money  was, 
and  could  only  be.  to  promote  individual  in- 
terests; and  the  opinion  of  this  court,  in  CUi* 
uni  Sap,  d  L.  Asso.  v.  Topeka,  87  U.  8.  20 
Wall.  055  (22:  455),  and  of  the  supreme  court 
of  Maine  in  Opinions  of  Judges,  58  Me.  591,  and 
Allen  V.  Jay,  60  Me.  124.  11  Am.  Rep.  185, 
have  all  made  such  attempts  forever  impossible, 
unless  the  constitutional  prohibition,  whose 
aid  we  invoke,  shall  be  repealed. 

The  legislature  of  Kansas,  in  view  of  a 

widespread  calamity  which  bad  befallen  the 

farmers  of  the  state,  passed  an  act  authorizing 

towaahips  to  isaue  bonds  for  relief  purposes, 
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the  money  to  be  used  for  the  purpose  of  pro- 
viding the  destitute  citizens  of  such  townships 
with  provisions  and  with  grain  for  seed  and 
feed.  But,  in  spite  of  the  urgent  necessity  and 
the  great  public  benefit  which  would  certainly 
and  largely  result,  the  supreme  court  of  that 
state  condemned  it. 

Slate  V.  Oswakee  Tu>p,  14  Eao.  410,  19  Am. 
Rep.  99. 

In  each  of  these  cases  the  direct  object  of  the 
proposed  expenditure  was  no  more  manifestlr 
and  conspicuously  for  the  promotion  of  indi- 
vidual interests,  and  the  resulting  benefit  to  the 
public  was  no  less  indirect  and  incidental, 
than  they  are  in  the  present  case. 

Mr.  Justice  Harrison,  in  his  very  able  opin- 
ion in  JRe  Madera  Irrig.  LHst.  Bonds,  92  CaL 
296,  14  L.  R.  A.  755,  recognizes  the  force  of 
these  cases,  but  attempts  to  parry  it  by  some 
most  novel  and  startling,  and,  we  submit, 
wholly  untenable,  propositions  in  regard  to  the 
effect  of  a  declaration  in  the  act  itself,  whose 
validity  is  disputed  on  this  ^ound.  that  the 
use  to  which  the  money  is  to  be  applied  is  and 
shall  be  deemed  a  public  use.  Such  a  declara- 
tion is  contained  in  the  Wright  act,  but  such 
a  declaration  cannot  make  a  public  use  out  of 
a  private  one. 

The  question  must  be  determined  by  the 
general  scope  and  particular  provisions  of  the 
act  itself. 

Davidson  v.  New  Orleans,  96  U.  8.  102 
(24:  618);  WaUrloo  WooUn  Mfg,  Co.  r.  Sftana- 
han,  12«  N.  Y.  845,  357,  14  L.  R  A.  481; 
Shoemaker  v.  United  States,  147  U.  8.  288 
(37:  170);  Re  Niagara  fails  d  W.  R.  Co,  108 
N.  Y.  375;  Re  Jacobs,  98  N.  Y.  98.  50  Am.  Rep. 
636;  Concord  R,  Co.  v.  Oreely,  17  N.  H.  57; 
AlUn  V.  Jay,  60  Me.  140.  11  Am.  Rep.  185: 
TaWot  V.  Hudson,  16  Gray,  425;  Conley,  Taxn. 
2d  ed.  55. 

As  the  present  case  is  plainly  governed  bj 
the  principles  laid  down  in  the  leading  cases 
already  referred  to,  so  it  is  not  only  distinguish- 
able, but  is  in  its  essential  nature  absolutely 
distinct,  from  all  the  classes  of  cases  where 
local  improvements  have  been  held  to  be  for 
public  use,  or  have  been  sustained  as  a  Josl 
exercise  of  the  police  power,  or  on  other  spc^^ial 
and  peculiar  grounds.  It  was  in  reliance  upon 
those  classes  of  cases  that  the  learned  supreme 
court  of  California  maintained  the  constita- 
tionality  of  the  law.  while  the  United  8tatee 
circuit  judge,  adhering  to  the  cardinal  rules 
already  laid  down,  declared  it  to  be  agaimt 
first  principles,  and  in  direct  violation  of  the 
constitutional  prohibition  whose  protection  we 
invoke. 

We  do  not  dispute  that  the  legislature  may 
by  taxation  or  assessment  provide  for  a  local 
public  improvement  for  the  benefit  of  a  portion 
of  the  state,  nor  do  we  question  that  the  legis- 
lature might,  in  the  lawful  exercise  of  tills 
power,  provide  for  the  irrigation  of  arid  laoda, 
unproductive  without  irrigation.  The  opera- 
tions of  the  Wright  act  are.  however,  not  lim- 
ited to  such  unproductive  lands,  but  ioclude 
all  lands,  no  matter  how  fertile  or  productive; 
and  we  deny  that  the  furnishing  of  a  fertilizer 
for  the  already  productive  lands  of  individual 
proprietors  to  make  them  more  productive  is 
or  can  be,  in  any  possible  legal  sense,  a  public 
improvement;  and  we  deny  that  the  nine  tenths 
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of  ibe  people  of  the  locality  who  are  oot  land 
JiolrJers  bsYe  or  can  have  any  interest  in  such 
bu.<%ines8,  or  that  they  can  receive  any  benefli 
therefrom  other  than  such  as  is,  upon  every 
principle  of  law,  reason,  and  common  sense, 
utrictly  indirect,  incidental,  and  consequential. 
This  is  in  the  yery  nature  of  things. 

Scuffletaton  Fence  Co.  v.  MeAllister,  12  Bush, 
812;  Anderwn  v.  Kerns  Draining  Co,  H  Ind. 
IW,  77  Am.  Dec.  68;  Beeves  v.  Wood  County, 
8  Ohio  St.  883;  MeQuillen  v.  Hatton,  42  Ohio 
ifit.  202;  Be  NOtgara  Falls  A  W,  B,  Co.  108  N. 
T.  885;  Tiedeman,  Pol.  Power,  440. 

Nor  is  the  contention  of  the  supreme  court 
of  California  a'ded  by  calling  the  unique  en 
tity,  brought  into  existence  by  this  statute 
under  the  name  of  irrigation  district,  a  public 
corporation.  U  the  essential  thing  sought  to 
'be  aceompllsbed  is  the  taking  of  the  property 
or  money  of  one  citizen  for  the  private  benefit 
of  another,  it  matters  not  whether  the  agency 
-created  for  the  purpose  be  called  a  pubuc  or 
private  corporation  or  a  commission. 

A  corporation  armed  with  the  power  to  tax 
for  the  purpose  of  converting  private  grazing 
or  farm  lands  into  vinevards  or  orchards,  with 
or  without  the  will  of  the  owner,  takes  private 
property  for  purely  private  uses,  by  whatever 
name  it  may  be  called. 

Beach  V.  Leahy,  11  Kan.  81. 

The  cases  in  which  the  organization  of  dis- 
tricts for  local  improvement  and  the  forced 
contributions  of  landholders  therein  bv  taxa- 
tion or  aa8es.<ment  for  the  common  beneut  have 
been  upheld  as  a  legitimate  exercise  of  legis- 
lative power  all  differ  from  the  Wright  act  in 
this :  that  in  all  those  cases  tl^re  was  a 
common  interest,  a  common  necissity,  or  a 
common  benefit,  the  promotion  of  which  was 
obviously  the  direct  and  immediate  object  of 
the  proposed  expenditure,  while  here  such 
direct  and  immediate  object  is  the  fertilizntion 
by  water,  at  the  common  expense,  of  the  lands 
of  those  owners  who  desire  their  lands  to  be 
irrigated,  the  Interest  of  each  being  absolutely 
distmct  and  independent. 

As  a  matter  of  fact,  the  reclamation  district 
act  differs  from  the  Wright  act  in  every  par- 
ticular In  which  we  claim  the  latter  to  be 
nnconatltutlonal.  In  the  reclamation  district 
act  there  was  no  unlawful  delegation  of  lecis- 
lalive  power;  the  object  of  the  act  was  a  pur- 
pose In  which  every  landholder  had  a  common 
interest,  and  was  for  the  permanent  reclama- 
tion of  lands  otherwise  not  only  useless,  but  a 
menace  to  the  public  health.  The  reclamation 
district  act  (Cal.  Stat.  1867.  p.  514;  Cal.  Pol. 
Code,  ^  3446)  gave  the  supervisors  discretion 
to  act  upon  the  hearing  of  the  petition.  Then, 
too,  only  the  land  to  be  reclaimed  was  assessed, 
tnd  that  tax  was  proportionate  to  the  whole 
expense  and  to  the  benefit  received.  More- 
over, the  tax  was  only  to  be  collected  bv  suit, 
in  which  any  defense  going  to  the  valiaity  of 
the  tax  could,  of  course,  be  set  up.  In  all  of 
these  fundamentally  important  particulars,  and 
others,  did  the  reclamation  act  differ  from  the 
Wright  act;  the  latter  lacks  every  one  of  these 
provisions. 

Ltnoer  Kings  Biver  Beclamation  Disi,  v. 
I^iUip$,  108  Cal.  815,  on  Rehearing  108  Cai. 
906. 

California   decisions    which    support    the 


Wright  act  on  account  of  any  similarity  be* 
tween  the  two  are  therefore  founded  on  an 
utter  misconception. 

The  obvious  distinction  between  plainly  pub- 
lic uses  and  the  private  benefit  of  individual 
proprietors  needs  only  to  be  suggested. 

It  was  said  by  the  court  in  Citizens'  Sav.  d 
L.  Asso.  V.  Topeka,  87  U.  8.  20  Wall.  655  (22: 
455),  and  has  often  been  repeated  that  'in  de- 
ciding whether  in  the  given  case  the  object  for 
which  the  taxes  are  reassessed  falls  upon  the 
one  side  or  the  other  of  this  line,  they  must  be 
governed  mainly  by  the  c  )urse  and  usage  of  the 
government,  the  objects  for  which  taxes  have 
been  customarily  and  by  long  course  of  legis- 
lation levied,  what  objects  or  purposes  have 
been  considered  necessary  to  the  support  and 
for  the  proper  use  of  the  government,  whether 
state  or  municipal,"  and  that  ''whatever  law- 
fully pertains  to  this  and  Is  sanctioned  by  time 
and  the  acquiescence  of  the  people  may  well 
be  held  to  belong  to  the  public  use.  and  proper 
for  the  maintenance  of  good  government." 

Surely  it  will  not  be  pretended  that  this  novel 
and  utterly  unique  statute  was  sanctioned  by 
previous  use  or  acquiescence,  or  ever  had  a 
precedent  in  legislation,  or  that  it  approximates 
in  any  degree  to  the  exercise  of  legislative 
power  for  a  governmental  purpose. 

The  drainage  cases  represented  by  the  caso 
of  Wvrts  V  Eoagtand,  114  U.  S.  606  (29:  229), 
well  illustrate  the  force  of  Mr.  Justice  Miller's 
rule  just  quoted,  and  are  in  striking  contrast 
to  the  case  at  bar. 

The  sound  and  well-reasoned  conclusion 
there,  drawn  from  the  early  New  Jersey  cases, 
is.  that  "the  drainageof  large  tracts  of  swamps 
and  low  lands  upon  proceedings  instituted  by 
some  of  the  proprietors  of  the  lands  to  compel 
all  to  contribute  to  the  expense  of  their  drain- 
age, have  been  maintained  by  the  courts  of 
New  Jersey  (without  reference  to  the  power  of 
talking  private  property  for  the  public  use 
under  the  right  of  eminent  domain,  or  to  the 
power  of  suppressing  a  nuisance  dangerous  to 
the  public  health),  as  a  lust  and  constitutional 
exercise  of  the  power  of  the  legislature  to  es- 
tablish regulations  by  which  adioining  lands, 
held  by  various  owners  in  severalty,  and  in  the 
improvement  of  which  all  have  a  common  In- 
terest, but  which,  by  reason  of  the  peculiar 
natural  condition  of  the  whole  tract,  cannot  be 
improved  or  enjoyed  by  any  of  them  without 
the  concurrence  of  all.  ma^  be  reclaimed  and 
made  useful  to  all  at  tbeii-  joint  expense." 

Certainly,  the  proprietors  of  adjoining  lands, 
already  arable  and  devoted  to  the  raising  of 
wheat  or  other  grain,  or  in  use  for  grazing, 
which  they  are  content  and  desire  lo  continue 
to  cultivate  or  use  in  that  wa^,  cannot  be 
brought  into  the  category  here  instanced  by 
an  application  of  some  of  their  neighbors  to 
compel  them  to  have  their  lands  irrigated  in 
common  with  the  petitioners. 

But  the  court  in  Wurts  v.  Hoagland^  114  U. 
S.  606  (29:  229),  immediately  follows  up.  this 
statement  of  the  rule  applicable  to  drainage 
cases  by  the  further  statement  that  "the  case 
comes  within  the  principle  upon  which  this 
court  upheld  the  validity  of  general  mill  acts 
in  Head  v.  Amoskeag  Mfg.  Co,  113  U.  8.  9  (28: 
889)." 

In  that  Interesting  case  the  court  declined  to 
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decide  or  to  consider  the  question  whether  the 
erection  and  nnaintenance  of  mills  for  manu- 
facturing purposes  under  a  general  mill  net 
could  be  upheld  as  a  taking  of  private  property 
for  public  use  in  the  constitutional  sense,  and, 
after  a  careful  review  of  the  Massachusetts  and 
New  Hampshire  cases  from  the  beginning, 
rested  the  decision  on  the  following  proposition: 

"Upon  principle  and  authority,  therefore, 
independently  of  any  weight  due  to  the  opin- 
ions of  the  courts  of  New  Hampshire  and  other 
states,  maintaining  the  validity  of  general  mill 
acts  as  taking  private  property  for  public  use. 
In  the  strict  constitutional  meaning  of  that 
)hra8e,  the  statute  under  which  the  Amoskeag 
\rlanufaoturing  Company  has  flowed  the  land 
in  question  is  clearly  valid,  as  a  just  and  rea- 
sonable exercise  of  the  power  of  the  legislature, 
having  regard  to  the  public  good,  in  a  moral 
sense,  as  well  as  to  the  rights  of  the  riparian 
proprietors  to  regulate  the  use  of  the  water 
power  of  running  streams  which,  without  some 
such  legislation, could  not  be  beneficially  used." 

Iso  sugijestioo,  therefore,  can  be  found  in 
the  drainage  or  the  mill  acts,  as  interpreted  by 
thisw  court,  which  will  countenance  these  irri- 
gation acts  as  the  legitimate  exercise  of  legis- 
lative power  for  public  or  governmental  pur- 
poses. 

That  there  is  a  great  difference  between  the 
application  of  public  use  in  questions  of  taxa- 
tion and  in  questions  of  eminent  domain  has 
frec^uently  been  noted. 

MobiU  County  v.  Eimball,  103  U.  R.  691  (26: 
238);  Gilmer  v.  Lime  Point,  18  Cal.  229. 

The  government  exercises  and  grants  emi- 
Dent  domain  with  considerable  lilierality  wher- 
ever the  public  purpose  is  sutticient  to  demand* 
it.  But  the  power  of  taxation  is  one  which  has 
always  been  hemmed  around  with  limitations, 
and  must  be  used  sparinglv. 

Cooley,  Taxn.  2d  ed.  il3,  126;  Randolph, 
£m.  Dom.  22;  Mills,  Em.  Dom.  ^  2. 

The  most  important  consideration  In  the 
case  of  eminent  domain  is  the  necessity  of  ac- 
complishing some  public  good  which  is  other- 
wise impracticable.  The  power  Is  much  nearer 
like  to  that  of  the  public  police  than  that  of 
taxation;  it  ^oes  but  a  step  further,  and  that 
in  the  same  direction. 

It  is  this  principle  upon  which  the  mill  acts 
•re  to  be  based  {Murdoch  v.  Stickney,  8  Cush. 
118),  and  it  is  analogous  to  the  common-law 
wav  of  necessity.  It.  has  nothing  to  do  with 
public  use  in  the  sense  that  applies  to  taxation. 
*'It  rests  on  the  nature  of  the  property  and  the 
fact  that  there  must  of  necessity  be  a  kind  of 
joint  use."  Allen  v.  Jay,  60  Me.  124,  11  Am. 
Rep.  185,  12  Am.  L.  Reg.  N.  8  49«.  note. 

In  certain  cases,  therefore,  of  arid  tracts  of 
land  needing  only  water  to  render  it  fruitful, 
such  a  power  might,  perhaps,  be  invoked  by 
the  owners  for  easements  for  canals  or  aque- 
ducts, in  order  to  obtain  that  water.  In  such 
a  ease  a  full  price  is  paid  by  the  irrigator  for 
whatever  he  takes,  and  no  one  is  deprived  of 
property  without  an  equivalent.  But  to  tax 
all  landowners  whether  their  land  is  arid  or 
not,  whether  they  will  or  not  in  a  district,  the 
bounds  of  which  were  detet  mined  by  irrespon- 
sible petitioners,  is,  we  submit,  a  very  different 
matter.  In  such  a  case  many  a  landowner 
may  he  and  is  deprived  of  hit  property— either 


in  money  or  land— with  no  possible  remnoeni- 
tion.  Under  the  power  of  eminent  domain  hm 
is  made  to  exchange  his  land  for  other  prop- 
erty, its  exact  legal  equivalent.  Under  the 
Wright  act  he  is  made  invariably  to  give  it  ap^ 
because  he  can  in  such  case,  by  no  possibility, 
get  any  legal  equivalent;  for  when  his  land  i» 
gone  be  can  have  no  irrigation.  Ills  therefore 
the  veriest  sophistry  to  se^k  to  uphold  this  act 
upon  the  principle's  which  apply  to  eminent 
domain. 

The  immemorial  and  universally  recognized 
right  of  every  man  to  occupy  and  use  his  own 
land  for  such  purposes  as  he  sees  fit,  provided 
only  that  the  land  itself,  or  the  condition  ia 
which  he  puts  it,  or  the  use  which  he  make* 
of  it,  does  not  injure  his  neighbor,  in  which 
indeed  the  essential  right  of  private  property 
consists,  cannot  be  invaded  by  his  nei*!hbor 
or  by  the  state  for  the  priva'e  benefit  of  hi» 
neighbor,  for  that  is  the  very  thing  in  which 
the  taking  of  his  property  without  due  process 
of  Iaw  consists. 

Tiedeman,  Pol.  Power,  447,  cited  with  ap- 
proval by  Prentice,  Pol.  Power,  57. 

The  act  heie  in  question  really  proposes  to 
furnish  water  as  a  commodity  to  the  several 
landholders  in  the  district  for  use  upon  their 
lands,  as  they  may  prefer,  and  cannot  be  dis- 
tinguished in  principle  from  an  act  which 
should  provide  for  furnishing  to  the  farmers  of 
a  district,  for  use  or  sale,  guano  or  other  like 
fertilizers,  or  trees  for  planting,  with  an  ulti- 
mate view  to  the  promotion  of  the  general 
prosperity  of  the  neichborhood.  Nor  can  it  be 
distinguished  in  principle  from  an  act  provid- 
ing for  the  erection  of  farm  houses  or  farm 
barns  or  fences  throuizhout  a  district  by  % 
forced  levy  on  the  landholders  under  the  aa- 
tho'-ity  of  the  state  in  order  to  promote  the 
growth  of  the  neighborhood. 

Oainei  v.  Buford,  1  Dana,  481;  Cooley^ 
Const.  Lim.  6th  ed.  475,  627,  628,  655. 

Finally,  in  dealing  in  the  water  as  merchan- 
dise, the  statute  here  in  question  bears  the  dis- 
tinct form  of  a  statute  for  private  as  distin- 
guished from  public  use. 

Any  landowner,  and  landowners  only,  caD 
have  It,  to  use  or  to  sell,  but  of  course  thej 
cannot  be  compelled  to  take  or  to  use  it. 

In  Jones  v.  Detroit  Water  Comrs.  84  Mich. 
273,  where  a  tax  was  levied  upon  vacant  lot» 
for  the  purpose  of  raising  money  to  pay  for 
water  bonds,  the  court,  in  holding  the  tax  in- 
valid, said:  *' No  one  can  be  compelled  to 
take  water  unless  he  chooses,  and  citizens  mar 
take  it  or  not  as  the  price  does  or  does  not  suit 
them." 

But  in  the  Wright  act  the  citizen  is  com- 
pelled to  pay  for  the  water  whether  he  wanta 
it  or  not.  He  is  to  be  taxed  in  proportion  to 
the  amount  of  water  which  he  might  hare  if 
be  chose  to  use  it.  So  that  the  benefit  doea- 
not  accrue  to  the  land  by  the  construction  of 
the  improvement,  but  by  the  use  of  the  im- 
provement which  the  owner  cannot  be  com- 
pelled to  make.  But  in  all  drainage,  reclama- 
tion, levee,  and  protection  statutes  the  benefit 
does  accrue  to  the  landowner  by  the  mere  mak- 
ing of  the  improvement.  He  cannot  help  be- 
ing benefited,  and  the  same  certain  benefit  ac- 
crues to  the  public  by  the  making  of  it. 

In  the  same  way  this  irrigation  act  difTei* 
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from  all  school  district  acts,  water  and  gas  sup- 
lily  acts,  and  all  others  of  similar  nature,  in 
that,  under  those  acts,  the  general  public  have 
ibe  full  right  to  the  use  of  the  benefit  on  equal 
terms,  whereas- here  it  is  necessarily  restricted 
10  the  landowner.  The  public  cannot  have  the 
water  on  any  terms. 

We  submit,  therefore,  that  the  Wright  act 
doea  violate  the  fundamenlal  principles  on 
which  the  right  to  the  ownership  and  use  of 
private  property  rests,  takes  from  the  citizen 
money  to  expend  for  the  private  use  of  his 
iKigbl)ors,  does  this  without  due  process  of  law, 
and  that  it  exceeds  the  legitimate  authority  of 
the  legislature  to  accomplish  the  end  sought  by 
it,  in  any  form  or  by  any  methods. 

2.  But  assuming,  for  the  sake  of  the  argu- 
ment, that  the  legislature  itself  might,  without 
exceeding  its  constitutiouMl  powers,  map  out  a 
district  of  the  state,  which  did  not  require  irri- 

Ktion,  and  enact  that  it  should,  nevertheless, 
irrigated  at  the  common  expense  of  the 
landowners,  so  as  to  make  it  more  productive 
lor  their  common  benefit,  and  to  promote  the 
aettlement  and  prosperity  of  that  section  of  the 
atate,  we  submit  that  it  cannot  abdicate  its  own 
leaponsibiliiy  and  reach  that  result  by  >he  means 
and  in  the  method  provided  by  the  Wright  act. 
That  act  will  be  found  to  involve  a  delegation 
by  the  legislature  of  the  sovereign  power  of 
government  to  private  citizens,  which  is  quite 
as  fatal  to  the  act  under  the  constitutional  pro- 
hibitions, whose  aid  we  iuvdke,  as  any  other 
attempt  to  exceed  the  constitutional  bounds  of 
legislative  power. 

This  brings  into  view  the  unique  and,  as  we 
believe,  wholly  unprecedented  features  of  the 
acheme  contrived  by  this  act  for  the  oppression 
of  the  farmers  of  California.  We  think  that 
the  statute  books  of  all  states  and  nations  out- 
akle  of  California,  prior  to  1887,  will  be  searched 
in  vain,  without  finding  another  such  example, 
and  especially  in  view  of  the  construction 
which  has  been  given  to  certain  details  of  this 
atatute  by  the  supreme  court  of  California. 

It  will  be  seen  that  the  all-important  ques- 
tion of  the  expediency  of  forming  an  irrigation 
district  is  determined,  not  by  the  legislature, 
ncir  by  any  public  body  or  officer,  but  by  the 
lelfconstituting  body  of  petitioners,  subject 
only  to  a  vote  of  the  qualified  electors  of  the 
proposed  district,  who  may  or  may  not  have 
any  interest  in  the  lands  or  the  subject-matter, 
and  nine  tenths  of  whom,  as  a  matter  of  course, 
will  have  no  interest.  Practically,  the  vital 
queation  of  the  boundaries  of  the  district  is  de- 
termined in  the  same  way,  for  the  functions 
of  the  supervisors  in  the  matter  of  boundaries 
are  really  perfunctory. 

As  to  the  petitioners,  they  must  be  fifty,  or  a 
majority,  of  the  landholders  of  the  district  pro 
poaed  by  themselves.  Thus,  according  to  the 
construction  of  the  act  contended  for  by  its 
adYocates,  two  landholders,  each  owning  a  city 
lot,  may  be  a  majority  vested  with  this  power 
over  one  proprietor  owning  10  square  miles;  or 
flfty  tenants  in  common  of  a  town  lot  may  in- 
atitute  the  proceedings  and  exercise  the  vast 
power  involved  over  five  thousand  proprietors 
of  Taat  tracts  of  land  who  may  have  no  desire 
or  need  for  irrigation,  for  a  majoritv  is  only  re- 
quired in  the  event  of  there  being  a  leaa  number 
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of  proprietors  within  the  district  than  one  hun* 
dred;  and,  if  there  t>e  five  thousand  proprietors,. 
a  minority  consisting  of  no  more  than  fifty  may 
proceed  by  petition. 

The  supervisors  have  no  power  to  determine 
whether  there  shall  be  an  irrigation  district  or 
not.  They  cannot  reject  the  petition,  but  must 
proceed  to*  establish  and  define  the  boundaries, 
and,  although  a  nominal  power  is  given  them 
to  make  such  changes  in  the  proposed  bound- 
aries as  they  may  find  to  be  proper,  the  proviso 
substantially  nullifies  this  apparent  power,  for 
the  proviso  declareis  that  they  shall  not  modify 
the  boundaries  so  as  to  except  from  the  opera- 
tion of  this  act  any  territory  within  the  bound- 
aries of  the  district  proposed  by  the  petition- 
ers which  is  susceptible  of  irrigation  by  the 
same  system  of  works  applicable  toother  lands 
in  such  proposed  district;  and,  as  to  all  the 
arable  land  in  the  state,  it  is  hardly  possible  to 
point  out  any  that  is  not.  within  the  meaning 
of  this  section,  susceptible  of  irrigation. 
Moreover,  as  no  system  of  works  is  prescribed 
by  the  act,  any  method  of  furnii-hiDg  water 
which  the  wit  of  man  can  devise,  either  by 
gravity  from  a  neighboring  river,  or  l)y  artesian 
wells,  or  by  the  gathering  of  rainwater,  will 
satisfy  the  act.  So  that  the  power  <»f  except- 
intr  any  territory  within  the  boundaries  of  the 
district  proposed  by  the  petitioners  is  substan- 
tially null. 

In  Modesto  Irrig,  Dist.  v.  Tregea,  88  Cal.  353, 
the  supreme  court,  referring  to  the  rkuse, 
"nor  sliall  any  land  which  will  not,  in  the 
judgment  of  the  said  board,  be  benefited  by  ir- 
rigation by  said  system,  be  included  within 
such  district,"  held  as  follows: 

"We  coDStrue  the  law  to  mean  that  the 
board  may  include  in  the  boundaries  of  the 
district  all  land  which  in  their  natural  state 
would  be  benefited  by  irrigation  and  are  sus- 
ceptible of  irrigation  b^  one  system,  regardless 
of  the  fact  that  buildings  or  other  structures 
may  have  been  erected  here  and  there  upon 
small  lots  which  are  thereby  rendered  unfit  for 
cultivation,  at  the  same  time  thai  their  value 
for  other  purposes  may  have  been  greatly  en- 
hanced. 8o  construed,  we  cnn  see  no  objec- 
tions to  the  law  upon  consliiuiional  grounds  or 
grounds  of  expediency.  As  to  owners  of 
such  property,  it  seems-  reasonable  to  assume 
that  they  must  participate,  indirectly,  at  least, 
in  any  benefits  the  district  may  derive  from  the 
successful  inauguration  of  a  svstem  of  irriga- 
tion; but,  aside  from  this,  the  law  contains  an 
express  provision  designed  to  secure  to  them  a 
benefit  exactly  corresponding  to  any  burden  to 
which  they  may  be  subjected.  .  .  .  The  pro- 
vision referred  to  is  this:  Every  taxpayer  of 
the  district  receives  a  portion  of  all  the  water 
distributed  exactly  equivalent  to  his  proportion 
of  the  total  tax  levied,  and  this  water  is  his  to 
use  or  to  sell  as  he  may  elect,  so  that,  if  his  lot 
is  not  fit  for  cultivation,  he  nevertheless  gets  a. 
full  equivalent  for  the  tax  assessed  to  him." 

The  distinction  between  the  words  "suscep- 
tible of  irrigation,"  in  the  first  portion  of  the 
clause  and  the  words  "benefited  by  irrigation 
by  said  system,"  aa  thus  construed,  will  not  be 
overlooked. 

It  is  clear,  therefore,  that  the  board  of  super- 
visors not  only  has  no  power  to  pass  upon  the 
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questioo  of  tbe  expediency  of  forming  the  dis- 
trict, but  has  no  practical  power  to  prescribe 
its  boundaries. 

They  are  peremptorily  required  by  tbe  terms 
of  the  act  to  submit  tbe  question  of  tbe  organ- 
ization of  tbe  district  to  tbe  qualified  voters  of 
tbe  district. 

Before  considering  tbe  legal  question  in- 
▼olvcil,  tbe  court  sbould  consider  tbe  practical 
"working  of  tbis  scbeme  of  irrigation.  The 
ficbemc  may,  in  some  cases,  result  in  an  abun- 
dant supply  of  water.  In  all  cases  it  will  result 
in  an  abundant  supply  of  bonds,  assessments, 
liens,  and  sales  for  nonpayment.  Tbe  provision 
is  for  tbe  creation  of  a  nondescript  quasi  or 
semi  quasi  public  corporation  for  tbe  purpose 
•of  managing  tbe  irrigution  of  private  property. 
Tbe  board  of  directors  of  tbis  corporation  may 
not  and  probably  will  not  include  a  single  land- 
holder. 

Patronage,  plunder,  and  bonds  witbout  limit 
are  tbe  obvious  tendency  and  result,  if  not  tbe 
direct  object,  of  tbe  act.  Towns  and  villages, 
bowever  solidly  built,  may  be  included,  and 
practically  are  included,  in  the  districts  pro- 
posed. The  supreme  court  of  California  has 
made  tbis  remark  in  regard  to  districts  formed 
under  tbe  Wright  act: 

"We  can  imagine  tbe  formation  of  an  irri- 
gation district  under  that  statute  with  its  bound- 
aries confined  to  tbe  limits  of  an  incorporated 
city,  or  to  those  of  a  swampland  district 
where  irrigation  would  be  productive  of  injury 
and  of  no  t)enefit." 

Woodward  V.  FruitvaU  Sanitary  Dist,  99  Cii. 
654. 

Tbe  interest  of  tbe  petitioners  and  of  the 
jnajority  of  voters  combined  mav  be  practically 
aotbing,  and  the  power,  instead  of  bcin^;  exer- 
4:ised  by  tbe  legislature  or  by  any  public  tri- 
bunal, or  representative  governmental  body, 
is  intrusted  to  them  to  bring  tbe  district  into 
existence,  and— a  necessary  seqaeh— to  encum- 
ber tbe  lands  in  the  district  by  an  indefinite 
amount  of  lien  obligations.  A  more  cruel, 
arbitrary,  and  oppressive  system  of  adminis- 
tration cannot  be  conceived  of.  Tbe  land- 
bolders  are  at  tbe  mercy  of  an  irresponsible 
body  of  self- constituted  petitioners  backed  up 
by  a  majority  of  qualified  voters,  and  not  a 
single  one  of  whom  may  have  any  interest  in 
land  or  in  tbe  subject  of  irrigation  of  lands, 
except  that  indirect  interest  growing  out  of  a 
possible  improvement  of  a  neighborhood. 

The  supreme  court  of  California  itself  lately 
•aid:  "I  think  tbe  few  checks  provided  by  tbe 
atatute  against  the  reckless  or  improvident 
creation  of  bond  liens  ...  on  all  the 
lands  in  one  of  these  irrigation  districts,  largely 
by  tbe  voles  of  electors  who  own  no  part  of 
such  lands,  sbould  be  strictly  enforced  in  favor 
of  the  owners  of  sucb  lands." 

CvUen  V.  OUndora  Water  Co.  113  Cal.  510. 

This  novel  mode  of  constituting  districts  for 
assessment  is  an  unlawful  delegation  of  legis- 
lative power,  and  is,  in  its  very  nature,  one  of 
those  exercises  of  tbe  powers  of  government, 
unrestrained  by  tbe  established  principles  of 
private  rights  and  of  distributive  justice,  which 
this  court  has  declared  to  be  tbe  thing  which 
constitutes  tbe  taking  of  a  man's  property 
'Without  due  process  of  law. 

Thehtw  sot  only  does  not  confer  upon  tbe 
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supervisors  any  power  to  determine  the 
pediency  of  the  organization  of  the  district, 
but  provides  for  a  hearing  of  the  petition  at  a 
time  and  under  conditions  when  it  would  be 
an  impossibility  that  they  sbould  know  facts* 
witbout  a  knowledge  of  which  they  could 
not  exercise  any  judgment  as  to  such  expedi- 
ency. 

The  authorities  for  the  proposition  upon 
which  we  now  rely  are  auite  numerous  and 
very  emphatic.  The  leaaing  case,  by  reason 
of  tbe  ability  and  high  character  of  tbe  court 
from  which  it  emanates,  is  People,  S^iutnitajL 
V.  Bennett,  29  Mich.  451.  18  Am.  Rep.  107. 
In  its  essential  features  on  tbe  point  now  pn- 
sented  it  is  strikingly  identical  with  tbe  case 
at  bar. 

Tbe  supreme  court  of  Michigan  laid  it  down 
as  a  generally  recognized  principle  never  to  be 
lost  sight  of  that,  while  the  law  may  extend 
great  facilities  to  persons  and  communities  de- 
sirous of  becoming  incorporated,  yet  "a  com- 
pulsory incorporation  for  municipal  purposes 
can  only  come  from  direct  legislative  action  or 
the  action  of  sucb  persons  or  bodies  as  may.  bj 
the  law  of  the  land,  be  vested  with  sufficient 
delegated  authority  to  bind  tbe  communitj,** 
and  further  held  that  while  it  is  ndanifest  that 
one  of  tbe  first  and  most  vital  questions  in- 
volved in  a  public  corporation  is  that  of  bound- 
aries, and  while  of  course  it  would  be  natural 
for  the  interest  of  a  compact  body  of  inhabit- 
ants to  be  converted  into  a  village  for  pur- 
poses of  government,  yet  "it  would  be  tryan- 
nical  (o  allow  them  to  determine  for  tbemselfes 
what  property  sbould  be  made  tributary  to 
their  local  interests,  in  which  the  rest  oi  the 
town  bad  no  concern.  That  question  should 
be  decided  on  its  own  merits  by  an  authoritr 
so  constituted  as  to  be  presumably  impartial, 
and  sucb  a  determination,  wherever  made,  lie- 
longs  to  policy  rather  than  law,  and  is  political 
and  not  judicial." 

But  it  is  not  in  tbe  power  of  a  legislature  to 
abdicate  its  functions  or  to  subject  citizens  and 
their  interests  to  tbe  interference  of  any  but 
lawful  public  agencies.  The  judicial  power 
must  be  vested  in  courts.  Such  legislative  and 
local  authority  as  can  be  delegated  at  all  miial 
be  delegated  to  municipal  corporations  or  kxsal 
boards  and  officers.  The  definition  of  corpo- 
rate bounds  is  second  in  importance  to  no  cor^ 
porate  interests  whatever.  If  it  can  be  d^e- 
gated  at  all  so  as  to  include  any  but  sin|els 
settlements  it  must  be  delegated  to  somebody 
recoenized  by  tbe  Constitution  as  capable  A 
receiving  sucn  authority  and  having  local  Ju- 
risdiction over  the  territory  to  be  incorporated. 
It  is  imnossible  to  sustain  a  delegation  of  mit 
sovereign  power  of  government  to  private  dli- 
zens  or  to  Justify  their  assumption  of  it. 

Wyandotte  County  Comra.  v.  Abbott,  5*3  Kan. 
148;  Parka  v.  WyandatU  County  Cofnn.  61  Fed. 
Rep.  486;  MeCabe  v.  Carpenter,  102  Cal.  400. 
475. 

And  in  other  cases  tbe  supreme  court  of 
California  itself  has  placed  its  most  emphatic 
condemnation  upon  laws  similar  in  prindf^ 
which  delegate  tbe  legislative  power  of  de- 
fining districts  to  private  bands. 

Brandemtein  y.  Hoke,  101  Cal.  181;  MauUam 
V.  Parke,  64  CaL  166;  PtopU  v.  Parke,  58  Otl. 
684. 
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It  is  submitted  with  confideDce  that  such  a 
^eTolutiou  of  the  esseDtial  powers  of  legists- 
4ioD  upon  private  ciiizens  to  exercise  for  tbeir 
own  benefit  and  advantage,  whether  direct  and 
immediate,  or  indirect  and  incidental^  and  to 
the  detriment  of  their  neighbors,  is,  when  it 
•culminates  in  a  lien  upon  the  lands  of  tbe.lat 
ter  for  the  purposes  desiimated  io  the  act, 
nothing  short  of  a  taking  of  private  property 
-without  due  process  of  law. 

Kx  parte  Wall,  48  CaJ.  279. 17  Am.  Rep.  425. 

The  Wripht  act  finds  no  support  in  any  of 
the  cases  which  have  sustained  the  layiog  out 
of  improvement  districts  of  any  Icind  by  the 
«tate,  or  by  municipal  or  other  authorities  rep- 
resenting the  stale  and  exercising  governmen- 
tal power  on  behalf  of  the  state,  as  a  proper 
method  of  taxing  or  taking  property  for  pub- 
lic use. 

8.  Assuming  again,  for  the  sake  of  the  argu- 
■ment,  that  the  Wright  act,  so  far  as  it  provides 
for  the  organization  of  irrigation  districts  by 
•means  of  a  petition  of  fifty  or  a  majority  of 
the  landholders  of  the  district  proposed  in  the 
petition,  approved  by  a  vote  of  the  majority  of 
the  electors  of  the  district,  is  a  legitimate  exer- 
cise of  legislative  power  so  as  to  constitute  to 
that  extent  due  process  of  law  for  the  taking 
of  private  property'  by  taxation,  we  submit 
that  there  is  a  further  fatal  defect  in  the  act, 
in  that  it  permits  the  whole  cost  to  be  levied  by 
the  board  of  directors  of  the  district  u()on  all 
of  the  real  estate  of  the  district  according  to 
Talue,  with  no  reference  to  the  degree  of  beu- 
oflt  conferred,  a'l  of  which  is  done  without  due 
process  of  law  and  without  compensation  to 
the  owner,  and  herein  it  violates  the  Constitu- 
tional provisions  whose  aid  we  invoke. 

Here,  again  the  legislature  does  not  decide 
or  declare  that  in  the  irrigation  of  a  particular 
<listrict  described  by  it,  or  to  be  described  by 
a  municipal  or  other  public  authority  repre- 
aenting  it,  the  assessment  shall  be  according  to 
value  as  in  its  judgment  the  nearest  approxima- 
tion to  benefit;  but  it  decides  and  declares  that 
in  any  district  that  may  be  described  by  peti- 
tioners and  created  by  qualified  electors  the 
assessment  according  to  value  shall  prevail. 
We  submit  that  thu  method  of  taxation  is 
purely  arbitrary  and  capricious,  contrary  to 
the  fundamental  principles  of  taxation,  and 
that  it  deprives  the  statute  of  the  character  of 
^ue  process. 

It  is  impossible,  in  a  scheme  which  provides 
for  local  improvements  to  be  instituted  upon 
private  petition  approved  by  a  mere  majority 
of  the  local  electors,  that  the  legisltture, 
which  itself  has  abdicated  the  determination 
of  the  propriety  of  the  improvement  or  the 
bounding  of  its  district,  should  be  deemed  to 
liave  regarded  the  assessment  ad  valorem  as 
any  approximation  to  the  actual  benefit  re- 
ceived. 

In  his  opinion  in  Re  Madera  Irrig.  Dist. 
Bondt,  92  Cal.  824.  14  L.  R.  A.  755,  Mr.  Jus- 
tice Harrison  says: 

"All  taxation  has  its  source  in  the  neces- 
citiesof  organized  society, and  is  limited  by  such 
necessity,  and  can  be  exercised  only  by  some 
demand  for  the  public  use  or  welfare.  And 
"Whether  the  tax  be  by  direct  imposition  for 
revenue  or  by  assessment  for  a  IochI  improve 
ment,  it  is  based  upon  the  theory  that  it  is  in 
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return  for  the  benefit  received  by  the  person 
who  pays  the  tax,  or  by  the  properly  which 
is  assessed.  For  the  purpose  of  apportioning 
this  benefit,  the  lecrislature  may  determine  in 
advance  what  property  will  be  benefited  by 
designating  the  district  within  which  it  is  to 
be  collected,  as  well  as  the  property  upon 
which  it  is  to  be  Imposed,  or  it  may  appoint  a 
commission  or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  ben- 
efit." 

Under  the  Wright  act,  neither  the  legisla- 
ture nor  any  subordinate  or  local  legislative 
body  determines  what  property  will  be  bene- 
fited, either  "by  designating  the  district" 
or  "by  designating  the  property  upon  which 
the  assessment  is  to  be  imposed."  As  we 
have  shown,  this  power  of  desisruation  and 
determination  is  practically  vested  in  the  pe- 
titioners. They  may  include  any  lands  sus- 
ceptible of  irn/vRtion,  or  which,  under  the 
construction  given  to  the  statute  by  the  su- 
preme court  of  California  in  Modesto  Irrig, 
Diat  V.  TYegea,  88  Cal.  853,  would  be  even 
indirectly  benefited  thereby,  by  the  increased 
productiveness  of  adjoining  property,  or 
which  were,  in  their  natural  state, susceptible 
of  irrigation. 

Mr.  Justice  Harrison  further  says  in  the 
Madera  Cane:  *'It  is  not  necessary  to  show 
that  property  within  the  district  may  be  ac- 
tually benefited  by  the  local  improvement, 
and,  even  if  it  positively  appear  that  no  ben- 
efit is  received,  such  property  is  not  thereby 
exempted  from  bearing  its  portion  of  the 
assessment,  nor  is  the  act  unconstitutional  be- 
cause it  provides  that  such  property  shall  bo 
assessed." 

We  submit  that  this  statement  of  the  law 
is  simply  revolutionary  of  all  established  prin- 
ciples, precedents,  and  cases  upon  this  sub- 
ject, and  that  the  true  principle  is  directly  to 
the  contrary. 

As  was  said  by  Chief  Justice  Shaw,  in 
Wright  V.  Boston,  9  Cush.  233.  the  principle  is 
that,  *'  when  certain  persons  are  so  placed  as 
to  have  a  common  interest  amongst  them- 
selves,* but  in  common  with  the  rest  of  the 
community,  laws  may  be  justly  made  pro- 
viding that,  under  suitable  and- equitable  regu- 
lations, those  common  interests  shall  be  so 
niaoaged  that  those  who  enioy  the  benefits 
shall  equally  bear  the  burden. 

Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.  518, 
526.  90  Am.  Dec.  634. 

The  Wright  act  provides  by  §  27,  as  amended 
February  16,  1889,  in  regard  to  **real  estate 
offered  for  sale  for  assessments  due  thereon," 
that  "  in  case  there  is  no  purchaser  in  good 
faith  for  the  same,  .  .  .  the  whole  amount  of 
the  property  assessed  shall  be  struck  off  to  the 
irrigation  aistrict  within  which  such  lands 
are  situated  as  the  purchaser." 

It  is  a  well-settled  rule  of  construction  in  the 
consideration  of  such  statutes,  that  "  the  con- 
stitutional validity  of  a  law  is  to  be  tested, 
not  by  ^at  has  been  done  under  it,  but  what 
may  by  its  authority  be  done." 

Stuart  V.  Palmer,  74  N.  Y.  195.  80  Am.  Rep. 
389:  Montana  Co.  v.  St.  Louis  Min.  db  M.  Co. 
152  U.  8.  170  (38:  400). 

If  we  are  rifrhtly  informed,  the  instances  of 
actual    outrage,    oppression,    and    spoliation 
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wbicb  already  have  occurred  under  the  au- 
thority of  tbis  8ct  exceed  auytbiog  tbat  the 
imagiDatioD  could  suggest. 

The  valuable  lands  and  properties  are 
brought  withia  the  line  of  the  proposed  dis 
trict  for  the  very  purpose  of  bearioe  the  bruot 
of  tbe  taxation  which  is  sure  to  follow  the 
creation  of  the  district — a  situation  whicb  bas 
uniformly  received  tbe  condemnation  of  tbe 
courts. 

BrandeiiBtein  w.Eoke,  101  Cal.  181;  Macon 
T.  Patty  fil  Miss.  878,  84  Am.  Rep.  451. 

It  is  not  true  tbat  tbe  legislative  power  in 
making  assessments  for  local  improvements, 
wbetlier  exercised  directly  by  the  legislature, 
or  by  any  subordinate  fzovern mental  agencies, 
18  unlimited  and  can  be  exercised  in  a  des- 
potic and  arbitrary  way. 

PeopU  ▼.  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dec.  266:  Hammett  ▼.  Philadelphia,  65  Pa. 
155,  8  Am.  Hep.  615;  Washington  Avenue,  69 
Pa.  852,  8  Am.  Rep.  255. 

The  case  now  before  tbis  court  caanot  be 
judicially  disposed  of  without  a  study  of  tbe 
truly  powerful  opinion  of  the  supreme  court 
of  Pennsylvania  in  the  case  last  referred  to. 

The  concluding  sentences  of  tbe  opinion  in 
tbat  case  are  entirely  opposite. 

"  Taxation  is  bounded  in  its  exercise  by  its 
own  nature,  essential  characteristics,  and  pur- 
pose. It  must  therefore  visit  all  alike  in  a 
reasonably  practicable  way,  of  which  tbe 
legislature  may  Judge,  but  within  tbe  Just 
limits  of  what  is  taxation.  Like  the  rain,  it 
may  fall  upon  tbe  people  in  districts  and  by 
turns,  but  still  it  must  be  public  in  its  pur- 
pose, and  reasonably  Just  and  equal  in  its 
distribution,  and  cannot  sacrifice  individual 
right  by  a  palpably  unjust  exaction.  To  do 
ao  is  confiscation,  not  taxation;  extortion,  not 
assessment;  and  falls  within  the  clearly  im- 
plied restriction  of  tbe  Bill  of  Rights." 

Later  Pennsylvania  cases  still  more  forcibly 
affirming  tbis  doctrine  are:  Allegheny  (Uiy  v. 
Western  Pennsylvania  R,  Co.  188  Pa.  875;  Re 
Pittsburgh,  138  Pa.  401,  434;  Moreirood  Af>e 
nve,  159  Pa.  20;  Re  Park  Avenue  Sewer,  169 
Pa.  438. 

The  rase  of  State,  Agens,  t.  Newnrk,  87  N. 
J.  L.  415,  contains  another  magnificent  presen- 
tation of  the  proposition  upon  which  we  now 
rely. 

The  court  of  appeals  of  New  York,  in  tbe 
case  of  Stuart  v.  Palmer,  74  N.  Y.  183.  30  Am. 
Rep.  289,  has  placed  itself  in  tbe  same  line. 

See  also  Thomas  v  Gain,  85  Mich.  155,  24 
Am.  Rep.  535;  Davidson  v.  New  Orleans,  96  U. 
8.  97(24:  616):  Hagar  v.  Redamation  Dist.  No. 
108,  111  U.  S.  701  (28:569);  Wurts  v.  Doaq- 
land,  114  U.  S.  606  (29:  229r,  People,  Parker, 
T.  Jefferson  County  Ct.  55  N.  Y.  604;  Cypress 
Pond  Draining  Co,  v.  Hooper,  2  Mel.  ^Ky.)250. 

4.  Finally,  assuming  again,  for  tbe  sake  of 
tbe  argument,  that  the  statute  in  question  is  a 
▼alid  exercise  of  lej^islative  power  in  respect  to 
tbe  formation  of  the  district  by  tbe  means  and 
through  the  agencies  provided,  and 'that  tbe 
mode  of  assessment  can  be  regarded  as  due 
process  of  law,  we  claim  that  the  total  want  of 
an  opportunity  to  be  beard  on  tbe  question 
of  tbe  expediency  of  forqiing  tbe  district,  on 
tbe  question  of  boundaries,  on  tbe  question  of 
eo»t  iSDd  Bcbeme  of  Improvement,  and  on  tbe 
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question  of  benefit  received,  deprives  the  act 
of  tbe  constitutional  character  of  due  proceea 
of  law  as  it  has  been  heretofore  defined  by  thli 
court. 

Tbe  oply  hearing  nccorded  to  tbe  landholder, 
from  the  beginning  to  the  end  of  tbe  scheme, 
from  the  time  of  the  filing  of  ihe  petition  until 
his  land  is  sold  out  for  nonpayment  of  •■• 
sessment,  is  tbe  very  scanty  right  of  being 
beard  upon  the  question  of  the  valuation  of  hia 
property,  and  perhaps. of  other  property,  in- 
cluded m  the  district.  That  is  accorded  to  bim» 
apparently  as  an  idle  form;  for  even  in  respect 
to  that  limited  point,  if  be  cannot  be  beara  on 
tbe  question  of  benefit  received,  tbe  bearing  i» 
utterly  nugatory. 

Tbe  principle  has  been  stated  by  tbe  supreme 
court  of  California: 

*'It  is  a  principle  which  underlies  all  formn 
of  government  by  law  tbat  a  citizen  shall  not 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  legislature  has 
no  power  to  take  away  a  man's  proi>erty,  nor 
can  it  authorize  its  agents  to  do  so,  without  first 
providing  for  personal  notice  to  be  given  to 
him  and  for  a  full  opportunity  of  time,  place, 
and  tribunal  to  be  beard  in  defense  of  hi* 
rights.  This  constitutional  guaranty  is  not 
confined  to  judicial  proceedings  but  extenda 
to  every  cose  in  which  a  citizen  may  be  de- 
prived of  life, "liberty,  or  property,  whether  the 
proceeding  be  judicial,  administrative,  or  exec- 
utive in  its  nature." 

Mulligan  v.  Smith,  59  Cal.  230. 

In  regard  to  the  fundamental  question  as  te 
whether  there  shall  be  an  irrigation  district, 
there  is  no  bearing  because  the  supervisors  to 
whom  the  petition  is  to  be  presented  have  no 
power  to  consider  or  determine  that  question. 
It  is  idle,  we  submit,  to  say,  as  tbe  supreme 
court  of  California  does,  tbat  in  this  respect 
the  grievance  of  the  landnolder  is  the  same  as 
is  suffered  by  everybody  Within  the  limits  of  n 
municipal  or  school  district  whose  organization 
and  boundaries  are  to  be  determined  by  a 
popular  vote  of  tbe  residents  of  tbe  proposed 
district.  There  is  no  resemblance  whatever 
between  the  cases.  The  supervisors  have  no 
power  to  reject  a  petition. 

A  petition  being  once  filed,  there  must  be  n. 
district  organized  containing  tbe  lands  de- 
scribed in  tbe  petition  more  or  less  subject  to 
the  very  feeble  power  of  modification  lodged 
in  the  bands  of  tbe  supervisors,  if  two  thirds 
of  tbe  qualified  electors  so  vote.  It  is  really 
this  organization  of  the  district  whicb  forges 
tbe  chain  that  inevitably  fastens  the  fatal  lien 
of  the  assessment  upon  the  property  of  the 
landholder. 

There  is  no  bearing,  as  a  matter  of  rights 
accorded  to  the  landholder  upon  the  question 
of  boundaries.  He  may  get  notice,  it  is  tme, 
if  he  happens  to  take  the  local  paper,  that  the 
petition  is  to  be  presented,  but  there  is  no  right 
given  bim  to  present  objections,  and  no  duty 
imposed  upon  tbe  supervisors  to  hear  bis  ob> 
Jections.  The  law  must  require  notice  to  them 
to  give  them  a  right  to  hear  and  an  opportunity 
to  be  heard. 

Stuart  V.  Palmer,  74  H.  Y.  183,  80  Am. 
Rep.  289. 

The  right  to  be  beard  in  tax  cases  is  a  con- 
stitutional one  and  indefeasible,  and  appliMitD 
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these  fpecial  assessments  for  local  improve- 
neots. 

Santa  Clara  County  y.  Southern  P.  R.  Go. 
18  Fed.  Rep.  385;  Scott  v.  Tofedo,  36  Fed.  Rep. 
885;  Meyen  v.  Shields,  81  Fed.  Rep.  713;  Ui- 
man  V.  Baltimore,  72  Md.  587.  11  Ix.  R.  A. 
•224;  San  Mateo  County  v.  Southern  P.  R,  Co, 
18  Fed.  Rep.  728;  StuaH  t.  Palmer,  74  N.  Y. 
188.  80  Aid.  Rep.  289. 

As  to  the  scheme  of  irri^atioa.  and  its  prac- 
ticability and  cost  there  is  do  preteose  that 
these  laodholders  who  are  to  pay  are  to  be  con- 
sulted or  to  have  a  heariDg  in  any  respect 
whatever. 

The  audacious  claim  is  made  on  the  part  of  the 
upholders  of  the  system  thai  the  mere  right  of 
being  heard  each  on  the  value  of  his  own  land, 
without  more,  and  without  any  right  to  be 
heard  on  the  total  cost  or  the  proportional  bur- 
den which  he  is  to  bear,  or  the  t>enefit  which 
he  is  to  receive,  is  sufficient  to  uphold  the  act. 

In  answer  to  this  objection,  or  rather  in  an- 
swer to  the  more  limited  objection  that  the  act 
makes  no  provision  for  a  hearing  to  be  granted 
to  the  owners  of  the  land  prior  to  the  organiza- 
tion of  the  district,  it  is  claimed  by  Mr.  Jus- 
tice Harrison,  in  his  opinion  in  Re  Madera  Ir- 
rig.  Diet.  Sonde,  92  Cal.  823,  14  L.  R.  A.  755, 
tluit  the  proceeding  up  to  that  point  is  merely 
foi  the  creation  of  a  public  corporattoo,  which 
Is  to  be  invested  with  certain  political  duties 
which  it  is  to  exercise  in  behalf  of  the  state.  He 
daims  that  it  has  never  been  held  that  the  in- 
habitants of  a  district  are  entitled  to  notice  and 
hearing  upon  a  proposition  to  submit  such  a 
question  to  a  popular  vote;  that  it  would  be 
ooropetent  for  the  legislature  to  enact  it  with- 
oot  such  a  submission;  aod  that  it  has  as  much 
power  to  create  the  district  in  accordance  with 
the  will  of  a  majoritv  of  the  electors. 

We  care  not  by  what  name  the  legal  entity 
created  by  the  act  may  be  called,  whether  a 
public  or  a  quasi  or  a  semi-quasi.  or,  as  it  has 
been  called  by  one  leArned  judge,  a  bastard 
public- private  corporation,  but  we  do  deny 
most  emphatically  that  the  fuDction  with  which 
it  la  iovested,  the  duties  which  it  is  to  dis- 
cbarge, are  Id  any  manner  political  duties  to  be 
exercised  in  behalf  of  the  state. 

It  is  nothing  more  nor  less  than  a  service  to 
be  rendered  to  the  landowners,  of  the  district 
for  their  own  account  without  any  interven- 
tion or  interest  of  the  public.  It  is  for  these 
landowners  that  the  directors  are  to  procure 
and  furnish  the  water  for  use  or  for  sale.  It 
ia  for  them  and  at  their  expense  that  they  are 
to  Issue  the  bonds.  It  is  for  them  that  the  di- 
rectors are  to  mortgage  the  property  acquired 
and  to  constitute  the  plant  of  irrigation  works. 
There  is  nothing  public  about  it;  and  if  there 
Is  any  force  in  tne  points  we  have  already  pre- 
sented, there  is  no  force  in  this  contention  of 
that  learned  Judge. 

It  is  the  organization  of  the  district  which 
brings  into  existence  the  power  to  entail  all 
these  burdens  upon  the  properly  within  it.* 
Until  the  organization  no  such  power  exists. 

Once  organized  it  moves  irresistibly  against 
«ny  effort  of  the  individual  landowner  to  stay 
its  course.  The  mere  existence  of  the  district 
Is  thus  a  cloud  upon  the  title  of  the  landholders 
and  inevitably  charges  them  with  the  cost  of 
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whatever  debt  may  be  incursed  whether  the 
bonds  are  already  issued  or  not. 

So,  it  is  not  sound  reasoning  to  claim,  as'Mr. 
Justice  Harrison  does,  that  the  landholder's 
property  is  not  affected  by  the  organization  of 
the  district. 

The  supreme  court  of  California  has  very 
recently  said:  "The  petition  is  the  initial  and 
JurisJictional  point,  and  when  that  has  been 
passed,  landowners  as  such  have  no  more 
power  in  the  premises." 

FaUl^rook  Irrig,  Dist.  ▼.  Abila,  106  Cal.  855, 
864. 

We  do  not  think  that,  within  any  of  the 
cases  that  have  been  adjudicated  by  this  court, 
the  landholders  can  be  denied  a  hearing  on  all 
these  important  matters,  and  must  put  upvrith 
the  idle  and  almost  formal  hearing  of  the 
question  of  the  valuation  of  each  landowner's 
individual  piece  of  properly. 

We  invoke  the  decisions  of  this  court  al- 
ready made  in  support  of  the  proposition  that 
there  must  be  an  actual  hearing  on  the  real 
merits,  and  not  a  mere  formal  one  on  a  strictly 
side  issue,  in  order  to  give  to  the  proceedings 
the  character  of  due  process  of  law. 

Kennard  v.  Louisiana,  Morgan,  92  U.  S. 
480  (28:  478):  McMUlen  v.  Anderson,  95  U.  8. 
87  (24:  835t;  Davidson  v.  New  Orleans,  96  U. 
S.  97  (24: 616);  I/agar  t.  Reclamation  Dist.  No. 
108,  111  U.  8.  701  (28:  569);  Wurts  v.  Hoag- 
land,  114  U.  8.  606  (29: 229);  Cincinnati,  N.  O. 
<fc  T.  P,  R.Co,  V.  Kentucky  {"Kentucky  R.  Tax 
Casee*)  115  U.  S.  821  (29i  414);  Walston  t. 
Nevin,  128  U.  S.  578  (82:  644);  Lent  v.  TiOson. 
140  U.  8.  816  (85:  419). 

Finally,  in  Spencer  v.  Merchant,  125  U.  8. 
845  (81:  763).  this  rule  is  laid  down: 

"If  the  legislature  provides  for  notice  to  and 
hearing  of  each  proprietor  at  some  stai^e  of  the 
proceedings  upon  the  question  of  what  propor- 
tion of  the  tax  shall  be  assessed  upon  bis  land, 
there  is  no  taking  of  his  property  without  due 
process  of  law." 

Even  an  act  imposing  a  tax  and  declaring 
what  lands  should  be  deemed  to  be  benefited 
recognized  the  ri^ht  of  the  landholders  to  be 
beard  upon  the  validity  of  the  sssessment,  and 
its  apportionment  among  the  different  parcels 
of  the  class  which  the  legislature  had  conclu- 
sively determined  to  be  benefited. 

We  think  that  no  case  can  be  found  support- 
ing a  statute  which  deprives  citizens  of  their 
property  with  no  other  right  to  be  heard  than 
upon  the  question  of  value  of  their  own  prop- 
erty, which  is  arbitrarily  made  the  basis  of  as- 
sessment without  any  regard  to  actual  benefit 
received,  against  the  objection  that  such  a  stat- 
ute is  oot  due  process  of  law. 

Finally,  the  claim  that  the  confirmation  act, 
approved  March  16,  1889,  is  a  cure  for  the  ob- 
jection of  want  of  notice  and  hearing  is  prop- 
erly disposed  of  by  the  suggestion  of  Ross, 
Ch.  J.,  m  the  FaXlbrook  Cats,  that  it  gives  no 
right  of  bearing  to  the  landholder,  but  is  merely 
a  proceeding  to  be  taken,  not  by  the  landholder, 
but  by  the  directors  at  their  option. 

Messrs.  John  F.  Dillon,  Harry  Hubbard, 
and  John  M.  Dillon,  for  sppellants: 

This  case  involves  no  question  except  due 
process  of  law  under  the  I4th  Amendnrent  of 
the  Constitution  of  the  United  8tates. 
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Id  the  exercise  of  jurisdiction  in  this  case 
the  circuit  court  should  have  followed  the  de- 
cisions of  the  state  court  as  to  the  construction 
of  the  irrigation  statutes  and  as  to  all  other 
matters  of  state  law  involved  in  this  case. 

The  siiprcme  court  of  California  has  repeat- 
edly decided  that  the  provisions  of  the  Wright 
act  as  to  the  formation  of  irrigation  districts 
do  not  violate  any  provision  of  the  state  Con- 
stitution, and  that  the  said  act  is  valid  in  every 
respect. 

Turlock  Irrig,  DiaU  v.  Wmiams,  76  Cal.  860; 
Central  Irrig.  Dist.  v.  De  Lnppe,  79  CaL  351; 
Crall  V.  P(m  Irrig.  Dint.  87  Cal.  UO;  Modesto 
Irrig,  Dist.  v.  Tregea,  88  Cal.  834;  Be  Madera 
Irrig.  Dist,  Bonds,  92  Cal.  296.  14  L.  R.  A. 
755;  Tregea  v.  Oicens,  94  Cal.  317;  People  v. 
Seloia  Irrig.  Dist.  98  Cal.  2U6;  Bialio  Irrig. 
Dist.  V.  Brandon,  103  Cal.  884;  Qvint  v.  Eoff- 
man,  103  Cal.  506;  Woodruff  v.  Perry,  103 
Cal.  611;  Fallbrook  Irrig.  Dist.  v.  Abila,  106 
Cal.  355,  365;  Cullen  v.  Glendora  Water  Co. 
113  Cal.  510. 

The  supreme  court  of  California  also  ex- 
pressly holds  that  in  the  formation  of  the  dis- 
trict the  Wright  act  (§  2)  does  provide  for  a 
hearing  by  the  board  of  supervisors  of  any 
landowner  or  other  party  interested. 

Fallbrook  Irrig.  Dist.  v.  Abila,  106  Cal.  355; 
Page  v.  Los  Angeles  County  Svpers.  86  Cal.  50; 
Modesto  Irrig,  Dist.  v.  T/egea,  88  Cal.  834; 
Peojde  V.  Hagar.  52  Cal.  181. 

In  matters  of  state  law  the  Federal  courts 
must  follow  the  decisions  and  precedents  of 
the  state  courts. 

Shelby  v.  Guy,  24  U.  8.  11  Wheat.  861  (6: 
495);  Jackson,  ^•r.  John,  v.  Chew,  25  U.  8.  12 
Wheat  153  (6:  583);  Green  v.  Neal,  81  U.  S. 
6  Pet.  291  (8:  403);  Boberts  v.  Uwis.  153  U.  S. 
867  (88:  747);  yeamith  v.  Sheldon,  48  U.  8.  7 
How.  812  (12:  925);  Van  Bensselaer  v.  Kear- 
ney, 58  U.  8.  11  How.  297  (18:  703);  Webster 
V.  Cooper,  55  U.  S.  14  How.  488  (14:510);  Lef- 
fingvoeil  v.  Warren,  67  U.  8.  2  Black,  599  (17: 
261). 

(Questions  of  law  arising  in  respect  of  munic- 
ipal divisions  of  a  state  are  matters  of  local 
state  law  on  which  the  decisions  of  the  state 
courts  are  conclusive  and  must  be  followed  by 
the  Federal  courts. 

Detroit  v.  Osborne,  185  U.  8.  492  (84:  260). 

The  construction  of  the  Constitution  and 
statutes  of  a  state  as  to  political  or  municipal 
divisions  of  such  state  are  emphatically  matters 
of  local  state  law  on  which  the  decisions  of  the 
state  courts  are  conclusive,  and  must  be  fol- 
lowed by  the  Federal  courts. 

Bogar  v.  Beclamation  Dist.  No.  108,  111  U. 
S.  701  (28:  569);  Birwman  v.  I^eis  r Missouri 
v.  LeitiT')  101  U.  S.  22  (25:  989);  Union  Nat. 
Bank  v.  Bank  of  Kansas  City,  186  U.  8.  223 
(34: 841):  Grand  Trunk  B,  Co.  y.  Ives,  144  U. 
8.  408  (36:  485);  Bauserman  t.  Blunt,  147  U. 
S.  647  (87:  816);  May  v.  Tenney,  148  U.  8.  60 
(37:  868). 

Mr.  Justice  Peekham  delivered  the  opinion 
of  the  court: 

The  decision  of  this  case  involves  the  valid- 
ity of  the  irrigation  act  enacted  by  the  legisla- 
ture of  the  state  of  California  and  set  forth  in 
the  above  statement  of  facts.  The  principal  act, 
JS^J  *paa9ed  in  1887,  baa  been  amended  once 
MM 


or  twice  by  subsequent  legislation,  but  in  Ht 
main  features  it  remains  as  first  enacted.  The 
title  of  the  act  indicates  its  purpose.  It  i.^^  admit- 
ted by  all  that  very  large  tracts  of  land  in  Cali- 
fornia are  in  fact  '*arid  lands,"  which  require 
artificial  irrigation  in  order  to  produce  anything 
of  value.  There  are  diflferent  degrees,  how- 
ever, in  which  irrigation  is  necessary,  from  % 
point  where,  without  its  use,  the  land  is  abso- 
lutely uncultivahle,  to  that  where,  if  not  irri- 
gated artificially,  it  may  yet  produce  some  re- 
turn for  the  labor  of  tne  husbauclman  in  the 
shape  of  a  puny  and  unreliable  crop,  but  noth- 
ing like  what  it  could  and  would  do  if  water 
were  used  upon  it.  There  are  again  other 
lands  which,  if  not  irrigated,  will  still  produce 
the  ordinary  cereal  crops  to  a  more  or  less  un- 
certain extent,  but  which,  if  water  be  used 
artificially  upon  them  at  appropriate  times,  are 
thereby  fitted  to  and  will  produce  much  more 
certain  and  larger  crops  than  without  it.  and 
will  be  also  rendered  capable  of  producioK 
fruit  and  grapes  of  all  kinds,  of  first  rate  quaH 
ity,  and  in  very  large  quantities.  What  ii 
termed  the  "arid"  belt  is  said  in  the  Census 
Bulletin,  No.  23,  for  the  census  of  1890,  to  ex- 
tend from  Colorado  to  the  Pacific  ocean,  and  to 
include  over  600,000,000  acres  of  land. 

Of  this  enormous  total,  artificial  irrigation 
has  thus  far  been  used  only  upon  about  three 
and  a  half  million  acres,  of  whiqh  slightly  over 
a  million  acres  lie  in  the  state  of  California. 
It  was  stated  by  counsel  that  something  over 
thirty  irrigation  districts  had  been  organized 
in  California  under  the  act  in  question,  and 
that  a  total  bonded  indebtedness  of  more  than 
$16,000,000  had  been  authoiized  by  the  various 
districts  under  the  provisions  of  the  act,  and 
that  more  than  (8,000,000  of  the  bonds  bad 
been  sold  and  the  money  used  for  the  acquisi- 
tion of  property  and  water  rights  and  for  the 
construction  of  works  necessary  for  the  irriea- 
tion  of  the  lands  contained  in  the  various  dis- 
tricts. 

Whether  these  statements  are  perfectly  se- 
curate  or  not  is  a  matter  of  no  great  import- 
ance, as  it  has  been  assumed  by  all  that  num- 
bers of  districts  have  been  formed  under  the  act 
and  a  very  large  indebtedness  already  incurred, 
and  that  more  *will  be  necessary  before  [1^3 
all  the  districts  will  be  placed  in  an  etncient 
working  condition.  All  these  moneys,  if  the 
act  be  valid,  must  eventually  be  repaid  from 
assessments  levied  upon  the  lands  embraced 
within  the  respective  districts,  while  the  anna- 
ally  recurring  interest  upon  these  moneys  Is 
also  to  be  paid  in  the  same  way.  Taking  the 
California  act  as  a  model,  it  was  also  stated 
and  not  contradicted  that  seveial  of  the  other 
states  which  contain  portions  of  the  arid  belt 
(seven  or  eight  of  them)  had  passed  irrigation 
acts,  and  that  proceedings  under  them  were 
generally  awaiting  the  result  of  this  litigation. 
The  future  prosperity  of  these  states,  it  was 
claimed,  depended  upon  the  validity  of  tbfo 
act  as  furnishing  the  only  means  practicable 
for  obtaining  artificial  irric^ation,  without  the 
aid  of  which  millions  and  millions  of  acres 
would  be  condemned  to  lie  idle  and  wortbleaa. 
which  otherwise  would  furnish  enormous 
quantities  of  agricultural  products  and  increase 
the  material  wealth  and  prosperity  of  that 
whole  section  of  country.    On  the  other  hand. 
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it  has  been  asserted,  with  equal  earnestDess, 
that  the  whole  scbeme  of  the  act  will,  if  car- 
ried oat  to  the  end,  result  in  ihe  practical  con- 
fiscation of  lands  like  those  belonging  to  Ihe 
appellees  herein  for  the  benefit  of  those  own- 
log  different  kinds  of  land  upon  which  the  as- 
Mfssments  for  the  water  would  be  compara- 
tiyely  light,  and  the  benefits  resulting  from  its 
aae  far  in  excess  of  those  otherwise  situated. 
8ucb  results,  it  is  said,  are  nothing  more  than 
taking  by  legislation  the  property  of  one  per- 
son or  class  of  persons  and  j^iving  it  to  another, 
-which  is  an  arbitrary  act  of  pure  spoliation, 
from  which  the  citizen  is  protected,  if  not  by 
any  state  Constitution  at  least  by  the  Federal 
instruiDent,  under  which  we  live  and  the  pro- 
^iaiona  of  which  we  are  all  bound  to  obey. 
These  matters  are  only  alluded  to  for  the 

fmrpose  of  showing  the  really  great  practical 
mportance  of  the  question  before  the  court  to 
the  people  of  California,  and  of  those  other 
states  where  similar  statutes  have  been  passed. 
Important  not  alone  to  the  public,  but  also  and 
specially  important  to  those  landowners  whose 
lands  are  not  only  to  be  irrigated  but  are  also 
to  be  assessed  for  the  payment  of  the  cost  of 
the  construction  of  the  works  necessary  for 
supplying  the  water. 

154]  ^his  court  fully  appreciates  the  im- 
portaoce  of  the  question,  and  its  decision  has 
oeen  reached  after  due  reflection  upon  the  sub- 
ject and  after  a  careful  examination  of  the  au- 
ibcriiies  bearing  upon  it. 

The  form  in  which  the  question  comes  be- 
fore the  court  in  this  case  is  by  appeal  from  a 
decree  of  the  United  States  circuit  court  for 
the  southern  district  of  California,  perpetually 
eojoining  the  collector  of  the  irrigation  district 
from  executing  a  deed  conveying  the  land  of 
the  plaintiff,  Maria  King  Bradley,  under  a  sale 
iQade  of  such  land  pursuant  to  the  provisions 
of  the  act  under  consideration.    The  grounds 
tipoo  which  relief  was  sought  were  that  the 
tct  was  in  violation  of  the  Federal  Constitution 
And  alto  the  Constitution  of  the  state  of  Cali- 
'oroia.     The  decree  is  based  upon  the  sole 
^ouDd  that  the  act  violates  the  Federal  Con- 
stitution in  that  it  in  substance  authorizes  the 
^IciDg  of  the  land  of  the  appellee  ''without 
^Ue  process  of  law."    Coming  before  the  court 
^tk  tbia  way,  we  are  not  confined  in  our  review 
^t  the  decision  of  the  lower  court  within  the 
2%Dae  limits  that  we  would  be  if  the  case  were 
^«re  oo  error  from  the  judgment  of  a  state 


Tbe  Jurisdiction  of  the  United  States  circuit 
^oart  in  this  case  was  based  upon  the  fact  that 
^^e  plaintiffs  were  aliens  and  subjects  of  Great 
^^ritain,  and  that  court  therefore  had  the  same 
Jxiriadiction  as  a  state  court  would  have  had  to 
Wj  tbe  whole  qu^tion  and  to  examine  and  de- 
^de  not  only  as  to  its  conformity  with  the 
federal  Constitution,  but  in  addition  whether 
^e  act  were  a  violation  of  the  state  Constitu- 
tioD,  and  whether  the  provisions  of  the  act 
ttaelf  had  been  complied  with.     In  exercising 
Ibat  jurisdiction  it  was  nevertheless  the  duty  of 
tbe  trial  court  to  follow  and  be  guided  by  the 
decisions  of  the  highest  state  court  upon  tbe 
Construction  of  the  statute,  and  upon  the  ques- 
tion whether  as  construed  the  statute  violated 
any  provision  of  the  state  Constitution.     The 
lame  daty  rests  upon  this  court,  and  it  has 
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been  so  determined  from  the  CArlicst  period  of 
its  history.  If  the  act  of  the  state  legislature 
as  construed  by  its  highest  court  conflicts  with 
the  Federal  Coo.stiiution  or  with  any  valid  act  of 
Congress,  it  is  the  duty  of  the  circuit  court  and 
of  this  court  to  so  decide,  and  to  thus  enforce 
*ihe  provisions  of  the  Federal  Conslitu-  [155 
tion.  Tbe  following  arc  some  of  the  numerous 
cases  in  which  this  principle  has  been  an- 
nounced and  carried  into  effect:  Shelbys.  Ouy, 
24  U.  S.  11  Wheat.  361  [6:  495];  Nesmith  v. 
8heLdon,  48  U.  S.  7  How.  812  [12:  925];  Van. 
Rensselaer  v.  Kearney,  52  U.  S.  11  How.  297 
[13:  703J;  Webster  v.  Cooper,  55  U.  S.  14  How. 
488  [14:  510];  Uffingwell  v.  Warren,  67  U.  S. 
2  Black.  599  [17:  2611;  flagar  v.  Reclamation 
DisL  No.  108,  111  U.  S.  701,  704  [28:  569.  570]; 
Detroit  v.  OsborTie,  135  U.  S.  492  [34:  260J. 

We  should  not  be  justified  in  holding  the  act 
to  be  in  violation  of  the  state  Constitution  in 
the  face  of  clear  and  repeated  decisions  of  the 
highest  court  of  tbe  state  to  the  contrary,  un- 
der tbe  pretext  that  we  were  deciding  princi- 
ples of  general  constitutional  law.  It  the  act 
violate  any  provision,  expressed  or  properly 
implied,  of  the  Federal  Constitution,  it  is  our 
duty  to  so  declare  it,  but  if  it  do  not,  there  is 
no  justification  for  the  Federal  courts  to  run 
counter  to  the  decisions  of  the  highest  state 
courts  upon  questions  involving  the  construc- 
tion of  state  siututes  or  Constitutions,  on  any^ 
alleged  ground  that  such  decisions  are  in  con- 
flict with  sound  principles  of  general  constitu- 
tional law.  The  contrary  has  not  been  held  in. 
this  court  by  the  case  of  Citizem*  Sat.  db  L» 
Asso.  V.  Topeha,^!  U.  8.  20  Wall.  655  [22: 
455].  In  that  case  a  statute  of  Kansas  was  held 
invalid  because  by  its  provisions  tbe  property 
of  the  citizen  under  the  guise  of  taxation  would 
be  taken  in  aid  of  a  private  enterprise,  which 
was  a  perversion  of  the  power  of  taxation. 
The  case  was  brought  in  the  United  States  cir- 
cuit court  for  the  district  of  Kansas,  and  waa 
decided  by  that  court  in  favor  of  tbe  city. 
There  had  been  no  decision  of  the  highest  state 
court  upon  the  question  whether  the  act  vio- 
lated the  Constitution  of  Kansas,  and  conse- 
quently there  was  none  to  be  followed  by  tbe 
Federal  court  upon  that  question.  This  court 
held  that  a  law  taxing  the  citizen  for  the  use 
of  a  private  enterprise  conducted  by  other  citi- 
zens was  an  unauthorized  invasion  of  private 
right.  Mr.  Justice  Miller  said  that  there  were 
such  rights  in  every  free  government  which 
were  beyond  tbe  control  of  tbe  state.  The 
ground  of  the  decision  was  as  stated;  that  the 
act  took  the  proi^erty  of  the  diizen  for  a  pri- 
vate purpose,  although  under  the  forms  of  tax- 
ation. In  thus  holding,  there  was  no  overrul- 
ing *or  refusing  to  follow  the  decisions  [156 
of  the  highest  court  of  the  state  respecting  the 
Constitution  of  its  own  state. 

We  are  therefore  practically  confined  in 
this  case  to  the  inquiry  whether  the  act  in  ques- 
tion, as  it  has  been  construed  by  the  state 
courts,  violates  the  Federal  Constitution. 

The  assertion  that  it  does  is  based  upon  that 
part  of  the  14ih  Amendment  of  the  Constitu- 
tion, which  reads  as  follows:  "Nor  shall  any^ 
stale  deprive  any  person  of  life,  liberiy,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 
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Referring  to  the  amendment  above  quoted, 
the  appellees  herein  urge  several  oljjections  to 
this  act.  Tbey  say,  first,  that  the  use  for  which 
the  water  is  to  be  procured  is  not  in  any  sense 
a  public  one,  because  it  is  lioiited  to  the  land- 
owners who  may  be  such  at  the  time  when  the 
water  is  to  be  apportioned,  and  the  interest  of 
the  public  is  nothing  more  than  that  indirect 
and  collateral  benetii  that  it  derives  from  every 
improvement  c>f  a  useful  character  that  is  made 
in  the  state.  Second.  They  assert  that  under 
the  act  in  question  the  irrigation  of  lands  need 
not  be  limited  to  those  which  are  in  fact  un- 
productive, but  that  by  its  very  terms  the  act 
includes  all  lands  which  are  susceptible  of  one 
mode  of  irrigation  from  a  common  source,  etc., 
no  matter  how  fertile  or  productive  they  may 
already  be,  and  it  is  denied  that  the  furnishing 
of  a  fertilizer  for  lands  of  individual  proprie- 
tors which  are  alieady  productive,  in  order  to 
make  them  more  productive,  is  in  any  legal 
sense  a  public  impiovement.  Third.  It  is  also 
objected  that  under  the  act  the  landowner  has 
no  1  iglit  to  demand  and  no  opportunity  is  given 
him  for  a  hearine  on  the  question  whether  his 
land  is  or  can  l)e  benefited  by  irrigation  as  pro- 
posed; also,  that  be  has  no  right  to  a  hearing 
upon  the  question  whether  the  statute  has  been 
•complied  with  in  the  preliminaries  requisite  to 
the  formrttion  of  the  district.  Fourth.  That 
the  basis  of  assessment  for  the  cost  of  construc- 
tion is  not  in  accordance  with  and  in  proportion 
to  the  benefits  conferred  by  the  improvement. 
And.  finally,  that  land  which  cannot  in  fact 
be  benefited  may  yet  under  the  act  be  placed 
in  one  of  the  irrigation  districts  and  assef^sed 
157]  upon  its  value  to  pay  the  cost  *6f  con- 
struction of  works  which  benefit  otheri  at  his 
expense.  These  are  the  main  objections  urged 
against  the  act. 

It  has  often  been  said  to  be  extremely  diffi- 
cult to  give  any  sufficient  definition  of  what  is 
embraced  within  the  phrase  *'due  process  of 
law,"  as  used  in  the  constitutional  amendment 
under  discussion.  None  will  be  attempted 
here.  It  was  stated  by  Mr.  Justice  Miller,  in 
Davidson  v.  New  Orleans,  96  U.  S.  97,  104  |24: 
616,  ttl9],  that  there  was  "abundant  evidence 
that  there  exists  some  strange  misconception 
of  the  scope  of  this  provision  as  found  in  the 
14th  Amendment.  In  fact  it  would  seem  from 
the  character  of  many  of  the  cases  before  us 
and  the  arguments  made  in  them,  that  the 
•clause  under  consideration  is  looked  upon  as  a 
means  of  bringing  to  the  test  of  the  decision  of 
this  court  the  abstract  opinions  of  every  unsuc- 
cessful litigant  in  a  state  court  of  the  justice  of 
the  decision  against  bim,  and  of  the  merits  of 
the  legislation  on  which  such  a  decision  may 
be  founded."  Of  course,  no  such  jurisdiction 
•exists  or  is  claimed  to  exist  by  the  parties  here. 
It  is  at  the  same  time  most  difficult  to  set  cer- 
tain and  clear  bounds  to  the  right  of  this  court 
and  consequently  to  its  duty  to  review  ques- 
tions arising  under  atate  legislation  with  refer 
ence  to  this  amendment  as  to  due  process  of 
law. 

It  never  was  intended  that  the  court  should. 
AS  the  effect  of  the  amendment,  be  transformed 
loto  a  court  of  appeal,  where  all  decisions  of 
state  courts  involvintr  merely  questions  of  gen- 
eral justice  and  equitable  considerations  in  the 
taking  of  property  should  be  submitted  to  this 


court  for  its  determination.  The  final  juris- 
diction of  the  courts  of  the  states  would 
thereby  be  enormously  reduced  and  a  corre- 
sponding increase  in  the  jurisdiction  of  this 
court  would  result,  and  it  would  be  a 
great  misfortune  in  each  case.  Mobile  Covniw 
V.  Kimball,  102  U.  S.  691,  704  [26:  238,  242f; 
Missouri  P.  R,  Co.  v.  Humes,  115  U.  ». 
612,  520  [29: 463,  465].  We  reiterate  the  state- 
ment made  in  Davidson  v.  A^eio  Orleans,  svpra^ 
that  ^'whenever  by  the  laws  of  the  state  or  by 
state  authority  a  tax,  H«8essment,  servitude,  or 
other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  t>e  of  the  whole  state  or  of 
some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  *of  [159 
confirming  or  contesting  the  charge  thus  im* 
posed  in  the  ordinary  courts  of  justice,  witb 
such  notice  to  the  person  or  such  proceeding  Iq 
regard  to  the  properly  as  is  appropriate  to  the 
nature  of  the  case,  the  judgment  in  such  pro- 
ceedings cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  how- 
ever obnoxious  it  may  be  to  other  objectinos.** 

Coming  to  a  review  of  these  various  objec- 
tions, we  think  the  first,  that  the  water  is  not 
for  a  public  use,  is  not  well  founded.  The 
question.  What  constitutes  a  public  use?  has 
been  before  the  courts  of  many  of  the  states  and 
their  decisions  have  not  been  harmonious,  the 
inclination  of  some  of  these  courts  being  towards 
a  narrower  and  more  limited  definition  of  such 
use  than  those  of  others. 

There  is  no  specific  prohibition  in  the  Fed- 
eral Constitution  which  acts  upon  the^States  in 
regard  to  their  taking  private  property  for  idt 
but  a  public  use.  The  5tb  Amendment  which 
provides,  among  other  things,  that  such  prop* 
erty  shall  not  be  taken  for  public  use  without 
just  compensation,  applies  only  to  the  Federsl 
government  as  has  manv  times  been  decided. 
Ex  parte  Spies,  123  U.  8.'l31  [31 :  80];  Thoring- 
ton  V.  Montgomery,  147  U.  S.  490  (37:  252].  & 
the  14th  Amendment  the  provision  regardiDsr 
the  taking  of  private  property  is  omitted,  loS 
the  prohibition  against  the  state  is  confined  to 
its  depriving  any  person  of  life,  libertv,  or  prop- 
erty, without  due  process  of  law.  It  is  claimed, 
however,  that  the  citizen  is  deprived  of  his 
property  without  due  process  of  law,  if  it  be 
taken  by  or  under  state  authority  for  any  other 
than  a  public  use,  either  under  the  guise  of  taxa- 
tion or  by  the  assumption  of  the  right  of  emi- 
nent domain.  In  that  way  the  question  whether 
private  property  has  been  taken  for  any  other 
than  a  public  use  becomes  material  in  thfo 
court,  even  where  the  tailing  is  under  the  au* 
thority  of  the  state  instead  of  the  Federal  gov- 
ernment. 

Is  this  assessment,  for  the  nonpayment  of 
which  the  land  of  the  plaintiff  was  to  be  sold, 
levied  for  a  public  purpose?  The  question 
has,  in  substance,  been  answered  in  tbeafBrm- 
ative  by  the  people  of  California,  and  by  Uie 
legislative  and  'judicial branches  of  the  [ISO 
state  government.  The  people  of  the  state 
adopted  a  Constitution  which  contains  this 
provision: 

•'  Water  and  Water  Rig7tti—See.  1.  The  use 
of  all  water  apportioned  or  that  may  hereafter 
be  apportioned,  for  sale,  rental,  or  distribution, 
is  hereby  declared  to  be  a  public  use  and  sub* 
Ject  to  the  regulation  and  control  of  the  state 
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in  tbe  maDner  to  be  prescribed  by  law."  Cal. 
Const,  art.  14. 

The  latter  part  of  §  12  of  tbe  act  dow  under 
-consiileraiinn,  as  amended  in  March,  1891, 
reads  as  follows: 

"The  use  of  all  water  required  for  tbe  irri- 
gation of  tbe  lands  of  any  district  formed  un- 
der tbe  provisions  of  this  act,  to/jetber  with 
ibe  rights  of  way  for  canals  and  ditches,  sites 
for  reservoirs,  and  all  other  property  required 
in  fully  carrying  out  the  provisions  of  this  act, 
is  hereby  declaie.l  to  be  for  public  use.  sub- 
ject to  the  regulation  and  control  of  tbe  state, 
10  the  manner  prescribed  by  law." 

Tbe  supreme  court  of  California  has  held  in 
a  number  of  cases  that  the  irrigation  act  is  in 
accordance  with  the  state  Constitution,  and 
that  it  does  not  deprive  the  landowners  of  any 
property  without  due  process  of  law;  that  tbe 
use  of  the  water  forirrigaling  purposes  under 
tbe  provisions  of  the  act  is  a  public  use,  and 
tbe  corporations  organized  by  virtue  of  tbe 
act  for  tbe  purpose  of  irrigation  are  public  mu- 
nicipal corporations  organized  for  the  promo- 
tion of  the  prosperity  and  welfare  of  the  people. 
Tvrloek  Irrig.  Vint,  v.  Williams,  76  Cal.  360; 
Central  Irrig.  DUt.  v.  De  Lappe,  79  Cal.  351; 
Mb  Madera  Irrig,  Dist.  Bonds,  92  Cal.  296,  14 
L.  R.  A.  755. 

We  do  not  assume  that  these  various  state- 
ments, constitutional  and  legislative,  together 
^itb  tbe  decisions  of  the  state  court,  are  con- 
clusive and  binding  upon  this  court  upon  the 
^uestioD  as  to  what  is  due  process  of  law,  and, 
as  incident  thereto,  what  is  a  public  use.  As 
bere  presented  these  are  questions  which  also 


«rise  under  tbe  Federal  Constitution,  and  we   equally  ineffectual;   no  one  owner  would  find 


which  surround  the  subject  in  their  own  state. 
For  these  reasons,  while  not  regarding  the 
matter  as  concluded  by  these  various  declara- 
tions and  acts  and  decisions  of  the  people  and 
legislature  and  courts  of  California,  we  yet,  in 
the  consideration  of  the  subject,  accord  to  and 
treat  them  wiih  very  great  ri-spect.  and  we  re- 
gard the  decisions  as  embodying  the  deliberate 
judgment  and  matured  thought  of  the  courts 
of  ihat  state  on  this  question. 

Viewing  the  subicct  for  ourselves  and  in  the 
light  of  these  considerations  we  have  very  lit- 
tle difDculty  in  coming  to  the  same  couclusioa 
reached  by  the  courts  of  California. 

The  use  must  be  ri*garded  as  a  public  use,  or 
else  it  would  seem  to  follow  thai  no  general 
scheme  of  irrigation  can  lie  *rormed  or  [  1 01 
carried  inio-effect.  To  general,  the  water  lobe 
used  must  be  carried  for  »ome  distance  and  over 
or  through  private  property  which  cannot  be 
taken  in  intitum  if  the  use  to  which  it  is  to  be 
put  be  not  public,  and  if  there  be  no  power  to 
take  property  by  condemnation  it  may  be  im- 
possible to  acquire  it  at  all.  The  use  for  whicb 
private  properly  is  to  be  taken  must  be  a  pub- 
lic one,  whether  the  taking  he  by  tbe  exercise 
of  the  right  of  eminent  domain'or  bv  that  of 
taxation.  Cole  v.  La  Grange,  113  U.*S.  1  [28: 
896J.  A  private  company  or  corporation  with- 
out the  power  to  acquire  the  land  in  invitum 
would  be  of  no  real  benefit,  and  at  any  rate  tbe 
cost  of  tbe  undertaking  would  l)c  so  greatly 
enhanced  by  the  knowledge  that  the  land  must 
be  acquired  by  purchase,  thai  it  would  be  prac- 
tically impossible  to  build  tbe  works  or  obtain 
the  water.     Individual  enterprise    would   be 


tnust  decide  them  in  accordance  with  our  views 
x>f  constitutional  law. 

It  is  obvious,  however,  that  what  is  a  public 

!|.GO]use  frequently  *and  larcely  depends  up- 

^>D  the  facts  and  circum.<«t  an  res  surrounding  the 

{^articular  subject  matter  in  regard  to  which 

"^baracter  of  the  use  is  questioned. 

To  provide  for  tbe  irrigation  of  lands  In 

states  where  there  is  no  color   of   necessity 

therefor  within  any  fair  meaning  of  tbe  term, 

^nd  simply  for  the  purpose  of  gratifying  tbe 

^asle  of  the  owner,  or  bis  desire  to  enter  upon 

Xbe  cultivation  of  an  entirely  new  kind  of  crop, 

^^ol  necessary  for  the  purpose  of  rendering  the 

'^>rdinary  cultivation  of  the  land  reasonably  re- 

"^nunerative,  might  be  regarded  by  courts  as  an 

improper  exercise  of  legislative  will,  and  tbe 

^^ae  might  not  be  held  to  be  public  in  any  coix- 

"^fitutional  sense,  no  matter  how  many  owners 

^^ere  interested  in  the  scheme.     On, the  other 

'^and,  in  a  state  like  California,  which  con- 

"fessedly  embraces  millions  of  acres  of  arid 

lands,  an  act  of  tbe  legislature  providing  for 

^beir  irrigation  might  well  be  regarded  as  an 

-set  devoting  the  water  to  a  public  use,  and 

therefore  as  a  valid  exercise  of  the  legislative 

fwwer.     The    people    of    California  and  the 

members  of  her  legislature  must  in  tbe  natune 

^f  things  be  more  familiar  with  the  facts  and 

<Hrcumstau(e9  which  surround  tbe  subject  and 

with  tbe  necessities  and  tbe  occasion  for  tbe 

irrigation  of  tbe  lands  than  can  anyone  be  who 

is  a  stranger  to  her  soil.    This  knowledge  and 

familiarity  must  have  their  due  weight  with 

tbe  state  courts  which  are  to  pass  upon  the 

question  of  public  use  in  tbe  light  of  tbe  facts 
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it  possible  to  construct  and  maintain  water- 
works and  canals  any  better  than  private  cor- 
porations or  companies,  and  unless  they 'bad 
the  power  of  eminent  domain  they  could  ac- 
complish nothing.  If  that  power  could  be  con- 
ferred upon  them  it  could  only  be  upon  tbe 
ground  that  the  property  they  took  was  to  be 
taken  for  a  public  purpose. 

While  tbe  consideration  that  tbe  work  of 
irrigation  must  be  abandoned  if  the  use  of  tbe 
water  may  not  be  held  to  be  or  constitute  • 
public  use  is  not  to  be  regarded  as  conclusive 
in  favor  of  such  use,  yet  that  fact  is  in  this 
case  a  most  important  consideration.'  Millions 
of  acres  of  land  otherwise  cultivable  must  be 
left  in  their  present  arid  and  worthless  condi- 
tion, and  an  effectual  obstacle  will  therefore 
remain  in  the  way  of  the  advance  of  a  large 
portion  of  tbe  state  in  material  wealth  and 
prosperity.  To  irrigate  and  thus  to  bring  into 
possible  cultivation  these  large  masses  of  other- 
wise worthless  lands  would  seem  to  be  a  pub- 
lic purpose  and  a  matter  of  public  interest,  not 
confined  to  tbe  landowners,  or  even  to  anyone 
section  of  tbe  state.  Tbe  fact  that  tbe  use  of 
the  water  is  limited  to  the  landowner  is  not 
therefore  a  fatal  objection  to  this  legislation. 
It  is  not  essential  that  tbe  entire  community,  or 
even  any  considerable  portion  thereof,  should 
directly  enjoy  or  participate  in  an  improvement 
in  order  to  constitute  a  *publicuse.  All  [1013 
landowners  in  the  district  have  tbe  right  to  a 
proportionate  share  of  the  water,  and  no  one 
landowner  is  favored  above  bis  fellow  in  his 
right  to  the"  use  of  tbe  water.  It  U  not  neces- 
sary, in  order  that  the  use  should  be  public. 
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tliAt  erery  resideDt  in  the  district  should  have 
the  right  to  the  use  of  the  water.  The  water 
is  Dot  used  for  geQeral,  domestic,  or  fordriDk- 
iog  purposes,  abd  it  is  plain  from  the  scheme 
of  ihe  act  that  the  water  is  intended  for  the 
uie  of  those  who  will  have  occasion  to  use  it 
OD  their  lands.  Nevertheless,  if  it  should  so 
happen  that  at  any  particular  time  the  land- 
owner should  have  more  water  than  he  wanted 
to  use  on  his  land,  be  baa  the  ri^ht  to  sell  or 
assign  the  surplus  or  the  whole  of  the  water  as 
he  maj  choose. 

The  method  of  the  distribution  of  the  water 
for  irrigation  purposes,  provided  for  in  §  11 
of  the  act,  is  criticised  as  amounting  to  a  dis- 
tribution to  individuals  and  not  to  lands,  and 
on  that  account  it  is  claimed  that  the  use  for 
irrigation  may  not  be  achieved,  and  therefore 
ibe  only  purpose  which  could  render  the  use  a 
public  one  may  not  exist.  This  claim  we  con- 
alder  not  well  founded  in  the  lan^ruage  and  true 
construction  of  the  act.  It  is  plain  that  some 
method  for  apportioning  the  use  of  the  water 
to  the  various  lands  to  be  benefited  must  be 
employed,  and  what  better  plan  than  to  say 
that  it  shall  be  apportioned  ratablv  to  each 
landowner  upon  the  basis  which  the  last  assess- 
ment of  such  owner  for  district  purposes  within 
the  district  bears  to  the  whole  sum  assessed 
upon  the  district?  Such  an  apportionment, 
when  followed  by  the  right  to  assign  the  whole 
or  any  portion  of  the  waters  apportioned  to  the 
landowner,  operates  with  as  near  an  approach 
to  justice  and  equality  as  can  be  hoped  for  in 
iucn  matters,  and  does  not  alter  the  use  from 
a  public  to  a  private  one.  This  right  of  as- 
aignment  may  be  availed  of  also  by  the  owner 
of  any  lands  which,  in  bis  judgment,  would 
not  hie  benefited  by  irrigation,  although  the 
board  of  supervisors  may  have  otherwise  de- 
cided. We  think  it  clearly  appears  that  all 
who  bv  reason  of  their  ownership  of  or  connec- 
tion with  any  portion  of  the  lands  would  have 
occasion  to  use  the  water,  would  in  truth  have 
103]the  opportunity  to  use  it  *upon  the  same 
terms  as  all  others  similarly  situated.  In  this 
way  the  use,  so  far  as  this  point  is  concerned, 
is  public  because  all  persons  have  the  right  to 
use  the  water  under  the  same  circumstances. 
This  is  sufl3cient. 

The  case  does  not  essentially  differ  from  that 
of  Ilagar  v.  Reclamation  Dut.  No,  108,  111  U. 
&  701  [28:  560],  where  this  court  held  that  the 
power  of  the  legislature  of  California  to  pre- 
scribe a  system  for  reclaiming  swamp  lands 
was  not  inconsistent  with  any  provision  of  the 
Federal  Constitution.  The  power  does  not  rest 
simply  upon  the  ground  that  the  reclamation 
must  be  necessary  for  the  public  heulth.  That 
indeed  is  one  ground  for  interposition  by  the 
state,  but  not  the  only  one.  Statutes  author- 
izing drainage  of  swamp  lands  have  frequently 
been  upheld  independently  of  any  effect  upon 
the  public  health,  as  reasonable  regulations  for 
the  general  advantage  of  those  who  are  treated ' 
for  this  purpose  as  owners  of  a  common  prop- 
erty. Head  v.  Amotkeag  Mfg,  Co.  118  U.  S. 
9,  22  [28:  889.  894];  WurUy,  Uoagiand,  114 U. 
8.  m.  611  [29:  229,  280];  Cooley.  Taxn.  2d 
ed.  p.  617.  If  it  be  essential  or  material  for 
the  prosperity  of  the  community,  and  if  the 
improvemeDtbe  oue  iu  which  all  the  landown- 
«rt  have  to  t  certain  extent  a  common  interest, 
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and  the  improvement  cannot  be  accomplisbed 
without  the  concurrence  of  ail  or  nearly  all  of 
such  owners  by  reason  of  the  peculiar  natural 
condition  of  the  tract  sought  to  be  reclaimed, 
then  such  reclamation  may  be  made  and  the 
land  rendered  useful  to  all  and  at  their  joint  ex- 
pense. In  such  case  the  alisolute  right  of  each 
individual  owner  of  land  must  yield  to  a  cer- 
tain extent  or  be  mrxlified  by  corresponding 
rights  on  the  part  of  other  owners  for  what  is 
declared  upon  the  whole  to  be  for  the  public 
benefit. 

Irrigation  is  not  so  different  from  the  reclama- 
tion of  swamps  as  to  require  the  application 
of  other  and  different  principles  to  the  case. 
The  fact  that  in  draining  swamp  lands  it  is  & 
necessity  to  drain  the  lands  of  all  owners  which 
are  similarly  situated  goes  only  to  the  extent 
of  the  peculiarity  of  situation  and  the  kind 
of  land.  Some  of  the  sw&mp  lands  may  not 
be  nearly  so  wet  and  worthless  as  some  others, 
and  vet  all  may  be  so  situated  as  to  be  benefited 
by  the  reclamation.  and*whetheritisso[164 
situated  or  not  must  be  a  question  of  fact.  The 
same  reasoning  applies  to  land  which  is,  to 
some  extent,  arid  instead  of  wet.  Indeed,  the 
general  principle  that  arid  lands  may  be  provid- 
ed with  water  and  the  cost  thereof  provided  for 
by  a  general  tax  or  by  an  assessment  for  local 
improvement  upon  the  lands  benefited,  seems 
to  be  admitted  by  counsel  for  the  appellees. 
This  necessarily  assumes  the  proposition  that 
water  used  for  irrigation  purposes  upon  lands 
which  are  actually  arid  is  used  for  a  public 
purpose,  and  the  tax  to  pay  for  it  is  collected 
for  a  public  use,  and  the  assessment  upon  lands 
benefited  is  also  levied  for  a  public  purpose. 
Taking  all  the  facts  into  consideration,  as  al- 
ready touched  upon,  we  have  no  doubt  that 
the  irrigation  of  really  arid  lands  is  a  public 
purpose,  and  the  water  thus  used  is  put  to  a. 
public  use. 

Second.  The  second  objection  urged  hj  the 
appellees  herein  is  that  the  operations  of  this 
act  need  not  be  and  are  not  limited  to  arid,  un- 

Productive  lands,  but  include  within  its  possi- 
ilities  all  lands,  no  matter  how  fertile  or 
productive,  so  long  as  they  are  susceptible  **in 
their  natural  state"  of  one  mode  of  irrigation 
from  a  common  source,  etc.  The  words  'in 
their  natural  state"  are  interpolated  in  the  text 
of  the  statute,  by  the  counsel  for  the  appellees, 
on  the  assumption  that  the  supreme  court  of 
California  has  thus  construed  the  act  in 
Modesto  Irriff,  DUt.  Directori  v.  Tregea,  88 
Cal.  834.  The  objection  bad  been  made  in 
that  case  that  it  was  unlawful  to  include  the 
city  of  Modesto  in  an  irriiration  district.  The 
court,  per  Chief  Justice  Beatty,  said  that  the 
legislature  undoubtedly  intended  that  cities  and 
towns  should  in  proper  cases  be  included  in 
irrigation  districts,  and  that  the  act  as  thua 
construed  did  not  violate  the  state  Constito- 
Uon.    The  learned  Chief  Justice  also  said: 

"The  idea  of  a  city  or  town  is  of  course  aa- 
sociated  with  the  existence  of  streets  to  a  great- 
er or  less  extent,  lined  with  shops  and  storea. 
as  well  as  of  dwelling  houses,  but  it  is  alao  ft. 
notorious  fact  that  In  many  of  the  towns  and 
cities  of  California  there  are  gardens  and  or* 
chards  inside,  the  corporate  boundaries,  requir- 
ing irrigation.  It  is  equally  notorious  that  In 
many  districts  *lying  outside  of  the  cor-  [16ft 
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porate  IlmlU  of  aov  city  or  town  there  are  not 
<:>Dly  roads  and  bighways,  but  d welling  houses, 
oulhooses,  warehouses,  and   shops.     With  re- 
spect to  those  thin  £^s  which  determine  the  useful- 
ness of  irrigation  there  is  only  a  difference  of  dc- 
^^ree  between  town  and  country.  ...  It  being 
equally  clear  and  notorious  as  matter  of  fact 
^hat  there  are  cities  and  towns  which  not  only 
^naay  be  benefited  by  irrigation,  but  actually 
S^ave  in  profitable  use  extensive  systems  for 
'Srrigating  lands  within  their  corporate  limits, 
"St  cannot  be  denied  that  the  supervisors  of 
SBtanislaus  county  had  the  power  to  determine 
^bat  the  lands  comprising  the  city  of  Modesto 
^^eould  be  benefited  by  irrigation  and  might  be 
"Sncluded  in  an  irrigation  district.  ...  In  the 
^lature  of  tbin^,  an  irrigation  district  must 
<;over  an  extensive  tract  of  land,  and  no  matter 
Ihow  purely  rural  and  agricultural  the  com- 
'xnunity  may  be,  there  must  exist  here  and  there 
"wirhin  its  limits  a  shop  or  warehouse  covering 
« limited  extent  of  ground  that  can  derive  nu 
direct  benefit  from  the  use  of  water  for  irriga- 
tion.     Here,   again,   the   difference  between 
town  and  country  is  one  of  degree  only,  and 
a  decision  in  the  interest  of  shop  owners  in 
towns,  that  their  lots  cannot  be  included  in  an 
irrigation  district,  would  necessarily  cover  the 
case  of  the  owner  of  similar  property  outside 
of  a  town.    It  is  nowhere  contended  by  the 
sppellaDt  that  in  organizing  irrigation  districts 
it  IS  the  duty  of  the  supervisors  to  exclude  by 
demarcation  every  minute  tract  or  parcel  of 
land  that  happens  to  be  covered  by  a  building 
or  other  structure  which  unfits  it  for  cultiva- 
tion, and  certainly  the  law  could  not  be  so 
construed  without  disregarding  many  of  its  ex- 
press provisions,  and  at  the  same  time  render- 
iDg  it  practically  inoperative.     We  construe 
the  law  to  mean  that  the  board  may  include  in 
the  boundaries  of  the  district  all  lands  which 
in  their  natural  state  would  be  benefited  by 
irrigation  and  are  susceptible  of  irrigation  by 
one  system,  regardless  of  the  fact  that  build- 
iogs  or  other  structures  may  have  been  erected 
here  and  there  upon  small  lots,  which  are 
thereby  rendered  unfit  for  cultivation  at  the 
nme  time  that  their  value  for  other  purposes 
may  have  been  greatly  enhanced." 
IvO]  *We  do  not  see  in  this  construction,  the 
meaning  of  which  is  apparent  from  the  forego- 
ing quotations  from  theopinion.anySObstantial 
difference,  favorable  to  the  appellees,  from  the 
act  without  the  interpolation  of  those  words. 

As  an  evidence  of  what  can  be  done  under 
•the  act  it  is  alleged  in  the  complaint  in  this 
luit  that  the  plaintiff  is  the  owner -of  40  acres 
of  land  in  the  district,  and  that  it  is  worth  $5,- 
000.  and  that  it  is  subject  to  beneficial  use 
without  the  necessity  of  water  for  irrigation, 
and  that  it  has  been  used  beneficially  n>r  the 
past  several  years  for  purposes  other  than  cul- 
tivation with  irrigation.  These  allegations  are 
admitted  by  the  answer  of  the  defendants,  who 
nevertheless  assert  that  if  a  sufficient  supply  of 
water  is  obtained  for  the  irrigation  of  the  plain- 
tiff's land,  the  same  can  be  beneficially  used 
for  many  purposes  other  than  that  for  which 
it  can  be  used  without  the  water  for  irrigating 
the  same. 

What  is  the  limit  of  the  power  of  the  legis- 
lature Id  regard  to  providing  for  iraagation? 
Is  it  bounded  by  the  abeolutely  worthless  con- 
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dition  of  the  land  without  the  artificial  irriga- 
tion? Is  it  confined  to  land  which  cannot 
otherwise  be  made  to  yield  the  smallest  particle 
of  a  return  for  the  labor  bestowed  upon  it'7  If 
not  absolutely  worthless  and  incapable  of 
growing  any  valuable  thing  without  the  water,, 
how  valuable  may  the  land  be  and  to  what 
beneficial  use  and  to  what  extent  may  it  be  put 
before  it  reaches  the  point  at  which  the  legis- 
lature has  no  power  to  provide  for  its  improve- 
ment by  that  means?  The  general  power  of 
the  legislature  over  the  subject  of  providing 
for  the  irrigation  of  certain  kinds  of  lands  must 
be  admitted  and  assumed.  The  further  ques- 
tions of  limitation,  as  above  propounded,  are 
somewhat  legislative  in  their  nature,  although 
subject  to  the  scrutiny  and  judgment  of  the 
courts  to  the  extent  that  it  must  appear  that 
the  use  intended  is  a  public  use  as  that  expres- 
sion has  been  defined  relatively  to  this  kind  of 
legislation. 

The  legislature  by  this  act  has  not  itself 
named  any  irrigation  district,  and,  of  course, 
has  not  decided  as  to  the  nature  and  quality  of 
any  specific  lands  which  have  been  included 
in  any  such  district  It  has  given  a  general 
statement  as  to  what  ^conditions  must  [167 
exist  in  order  to  permit  the  inclusion  of  any 
land  within  a  district.  The  land  which  can 
properly  be  so  included  is,  as  we  think,  suffi- 
ciently limited  in  its  character  by  the  provi- 
sions of  the  act.  It  must  be  susceptible  of  one 
mode  of  irrigation,  from  a  common  source  and 
by  the  same  system  of  works,  and  it  must  be 
of  such  a  character  that  jt  will  be  benefited  by 
irrigation  by  the  system  to  be  adopted.  This, 
as  we  think,  means  that  the  amount  of  benefit 
must  be  substantial  and  not  limited  to  the 
creation  of  an  opportunity  to  thereafter  use 
the  land  for  a  new  kind  of  crop,  while  DOt 
substantially  benefiting  it  for  the  cultivatioD 
of  the  old  kind,  which  it  had  produced  in  rea- 
sonable quantities  and  with  ordinary  certainty 
and  success  without  the  aid  of  artificial  irriga- 
tion. I'he  question  whether  any  particular 
land  would  be  thus  benefited  is  necessarily  one 
of  fact. 

The  legislature  not  having  itself  described 
the  district,  has  not  decided  that  any  particular 
land  would  or  could  possibly  be  benefited  as 
described,  and,  therefore,  it  would  be  neces- 
sary to  give  a  hearing  at  some  time  to  those 
interested  upon  the  question  of  fact  whether 
or  not  the  land  of  any  owner  which  was  io^ 
tended  to  be  included  would  be  benefited  by 
the  irrigation  proposed.  If  such  a  hearing 
were  provided  for  by  the  act,  the  decision  of 
the  tribunal  thereby  created  would  be  sufl9- 
cient.  Whether  it  is  provided  for  will  be  dis- 
cussed when  we  come  to  the  ouestion  of  the 
proper  construction  of  the  act  itself.  If  land 
which  can,  to  a  certain  extent,  be  beneficially 
used  without  artificial  irrigation,  may  yet  tie 
so  much  improved  by  it  that  it  will  be  thereby 
and  for  its  original  use  substantially  benefited, 
and,  in  addition  to  the  former  use,  though  not 
in  exclusion  of  it,  if  it  can  then  be  put  to  other 
and  more  remunerative  uses,  we  think  it  er- 
roneous to  say  that  the  furnishing  of  artificial 
irrigation  to  that  kind  of  land  cannot  be,  in  a 
legal  sense,  a  public  improvement,  or  the  use 
of  the  water  a  public  use. 

Assuming  for  the  purpose  of  this  objection 
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that  the  owDcr  of  these  lands  had  by  the  provl- 
sioDS  of  the  act,  and  before  the  lands  were  final- 
ly included  in  the  district,  an  opportunity  to  be 
beard  before  a  proper  tribunal  upon  the  qucs 
108]  tion  of  benefits,  'we  are  of  opinion  that 
the  decision  of  such  a  tribunal  in  the  absence  of 
actual  fraud  and  bad  faith,  would  be,  so  far 
as  this  court  is  concerned,  conclusive  upon 
that  question.  It  cannot  be  that  upon  a  ques- 
tion of  fact  of  such  a  nature  this  court  has  the 
Sower  to  review  the  decision  of  the  state  tri- 
unal  which  has  been  pronounced  under  a 
statute  providing  for  a  hearinit;  upon  notice. 
The  erroneous  decision  of  such  a  question  of 
fact  violates  no  coustitutional  provi<<ion.  The 
circuit  court  in  this  case  has  not  assumed  to 
undertake  any  such  review  of  a  question  of 
fact. 

The  difference  between  this  case  and  the  case 
of  Speucer  v.  Merchant,  125  U.  S.  853  [31: 766], 
is  said  by  counsel  for  appellees  to  consist  in  the 
fact  that  in  the  Spencer  Cuse  the  lands  in  ques- 
tion might  have  been  benefited,  while  here 
the  additional  benefit  to  land  already  capable 
of  beneficial  use  without  irrigation  is  in  no 
legal  or  proper  sense  a  benefit  which  can  l)e  con- 
sidered for  the  purpose  of  an  assessment.  We 
think  this  alleged  difference  is  not  material. 
It  is  in  each  case  one  of  degree  only,  and  the 
fact  of  the  benefit  is  by  the  act  to  be  deter- 
mined after  a  hearing  bv  the  board  of  super- 
visors. In  this  case  the  ooard  has  necessarily 
decided  that  question  in  favor  of  the  fact  of 
benefits  by  retaining  the  lands  in  the  district. 
Unless  this  court  is  prepared  to  review  all 
questions  of  fact  of  this  nature  decided  by  a 
state  tribunal  where  the  claim  is  made  that  the 
judgment  was  without  any  evidence  to  sup- 
port it  or  was  against  the  evidence,  then  we 
must  be  concluded  bv  the  judgment  on  such 
a  question  of  fact  and  treat  the  legal  question 
as  based  upon  the  facts  as 'found  by  the  state 
board.  Due  process  of  law  is  not  violated, 
and  the  equal  protection  of  the  laws  is  given 
when  the  ordinarv  course  is  pursued  in  such 
proceedings  for  t&e  assessment  and  collection 
of  taxes  that  has  been  customarily  followed  in 
the  state  and  where  the  party  who  may  subse- 
quently be  charged  in  his  property  has  had  a 
bearing  or  an  opportunity  for  one  provided  by 
the  statute.  KeUy  v.  Pittsburgh,  104  U.  8. 
78  [26:  658]. 

Id  view  of  the  finding  of  the  board  of  super- 
visors on  this  question  of  benefits,  assuming 
that  there  has  been  one,  this  court  cannot  shy 
100  jas  a  matter  of  law  that  the  lands  of  *the 
plaintiff  in  this  case  have  not  been  or  cannot  l)e 
benefited  bv  this  proposed  irrigation.  There 
can  be  no  doubt  that  the  board  of  supervisors 
(if  it  have  the  power  to  hear  the  Question  of 
benefits,  as  to  which  something  will  be  said 
under  another  head  of  this  discussion)  would 
be  a  proper  and  sufticient  tribunal  to  satisfy 
the  constitutional  requirement  in  such  case. 
In  speaking  of  the  board  of  supervisors.  Mr. 
Chief  Justice  Waitc  in  Spring  ValUy  Water 
Works  V.  Sc/u>ttUr,  110  U.  8.  847.  354  [28:  178, 
1761,  mM:  ''Like  every  other  tribunal  estab- 
lished by  the  legislature  for  such  a  purpose, 
their  duties  are  judicial  in  their  nature,  and 
they  are  bound  in  morals  and  in  law  to  exer- 
cise an  honest  -judgment  as  to  all  mattcft  sub- 
mitted for  their  official  determination.  It  is 
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not  to  be  presumed  that  they  will  actotherwiie 
than  according  to  this  rule."  In  that  case  tbe 
board  was  to  fix  the  price  of  water,  while  in 
this  it  is  to  determine  the  fact  of  benefits  to 
lands.  The  principle  is  the  same  in  each 
case. 

It  may  be  that  the  action  of  the  board  upon 
any  question  of  fact  as  to  contents  or  suffi- 
ciency of  tbe  petition,  or  upon  any  other  fact  of 
a  jurisdictional  nature,  is  open  to  review  iu  the 
state  courts.  It  would  seem  to  be  so  held  in 
Modesto  Irrig.  Dist.  Directors  v.  Tregea,  de- 
cided in  1891.    88  Cal.  834. 

If  the  state  courts  would  have  had  the  right 
to  review  these  findings  of  fact,  jurisdictional 
in  their  nature,  the  United  States  circuit  court 
had  the  same  right  in  this  case,  but  it  has  not 
done  so.  its  judgment  being  based  upon  the 
sole  ground  that  the  act  was  a  violation  of  the 
14tb  Amendment  of  the  Federal  Constitution. 
Upon  the  question  of  fact  as  to  benefits,  de- 
cided by  the  board,  it  is  held  that  its  decision 
is  conrrusive.  88  Cal.  834.  Whether  a  review 
is  or  is  not  given  upon  any  of  these  questions 
of  fact  (if  the  tribunal  created  by  the  state  had 
power  to  decide  them,  and  if  an  opportunity 
for  a  hearing  was  given  by  the  act),  is  a  mere 
question  of  legislative  discretion.  It  is  not 
constitutionally  necessary  iu  such  cases  togi?e 
a  rehearing  or  an  appeal,  liowman  v.  Lewu 
C'MiSMuri  v.  Lewis**),  101  U.  8.  22  [25:  989]; 
Pearson  v.  Tewdalt  95  U.  8.  294  [24:  436]. 

Very  possibly  a  decision  by  the  statutory  tri- 
bunal whirh  included  ^tracts  of  land  [170 
within  the  district  that  plainly  could  not  by  any 
fair  or  proper  view  of  the  facts  be  benefited  by 
irrigation,  would  t)e  the  subject  of  a  review  in 
some  form  and  of  a  reversal  by  the  courts,  on 
the  ground  that  the  decision  was  based,  not 
alone  upon  no  evidence  in  its  favor,  but  that 
it  was  actually  opposed  to  all  the  evidence  and 
to  the  plain  and  uncontradicted  tacts  of  com- 
mon knowledse,  and  was  given  in  bad  faith. 
In  such  case  the  decision  would  not  have  been 
the  result  of  fair  or  honest,  although  grossly 
mistaken,  judgment,  but  would  be  one  based 
upon  bad  faith  and  fraud,  and  so  could  not  be 
conclusive  in  the  nature  of  things.  A  question 
of  this  kind  would  involve  no  constitutional 
element,  and  its  solution  would  depend  upon 
the  ordinary  jurisdiction  of  courts  of  justice 
over  this  cfass  of  cases.  It  is  not  pretended 
that  such  jurisdiction  has  been  invoked  or  ex- 
ercised here.  As  was  said  by  Mr.  Justice  Mil- 
ler in  Davidson  t.  iVVio  Orleans,  96  U.  S.  117 
[24:  616],  where  the  objection  was  made  that 
part  of  the  property  was  not  in  fact  benefited, 
"this  is  a  matter  of  detail  with  which  this  court 
cannot  interfere  if  it  were  clearly  so;  but  it  ia 
hard  to  fix  a  limit  within  these  two  parishes 
where  pro|>erty  would  not  be  benefited  by  the 
removal  of  the  swamps  and  marshes  which  are 
within  their  bounds.*'  To  the  same  effect. 
Spencer  v.  Merchant,  125  U.  S.  845  [81:  7081; 
Lent  V.  Tillson,  140  U.  S.  816,  888  [85:  419. 
427]. 

In  regard  to  the  matters  thus  far  discussed, 
we  see  no  valid  objection  to  the  act  in  question. 

Third.  We  come  now  to  the  question  of  tlie 
true  construction  of  the  act.  Does  it  provide 
for  a  hearing  as  to  whether  the  petitioners  ara 
of  the  class  mentioned  and  described  in  the  act 
and  as  to  their  compliance  with  the  conditions 
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of  the  act  In  regard  to  tbe  proceedings  prior  to 
the  preseotation  of  tbe  petition  for  tbe  forma- 
tioD  of  tbe  district?  Is  tbere  an^  opportuoity 
provided  for  a  bearing  upon  notice  to  tbe  land 
owners  interested  in  tbe  question  wbetliertbeir 
lands  will  be  benefited  by  tbe  proposed  irriga- 
tion ?  We  tbink  tbe  ripb t  to  a  bearing  in  regard 
to  ail  these  facts  is  eiven  by  tbe  act,  and  tbat 
it  has  been  practically  so  construed  by  tbe  su- 
preme court  of  California  in  some  of  tbe  cases 
above  cited  from  tbe  reportsof  tbat  court  and  in 
171]  the  cases  cited  id  tbe  briefs  of  'counsel. 
We  sbould  come  to  tbe  same  conclusion  from  a 
perusal  of  tbe  act.  Tbe  first  two  sections  pro- 
Tide  for  tbe  petition  and  a  hearing.  Tbe  peti- 
tion is  to  be  signed  by  a  majority  of  tbe  holders 
of  title  to  lands  susceptible  of  one  mode  of  ir- 
rigation, etc.  Tbis  petition  is  to  be  presented 
to  the  board  of  supervisors  at  a  regular  meet- 
ing, and  notice  of  intended  presentation  must 
he  published  two  weeks  before  tbe  time  at 
which  it  is  to  be  presented.  The  board  shall 
hear  the  same,  shall  establish  and  define  tbe 
boundaries,  although  it  cannot  modify  those 
described  in  tbe  petition,  so  as  to  except  from 
the  district  lands  susceptible  of  irrigation  by 
tbe  same  system  of  works  applicable  to  tbe 
other  lands  in  the  proposed  district,  and  the 
board  cannot  include  in  the  district,  even 
though  included  in  the  description  in  the  peti- 
tion, lands  which  shall  not,  in  tbe  judgment 
of  the  board,  be  benefited  by  irrigation  by 
laid  system. 

If  tbe  board  is  to  bear  the  petition  upon  no- 
tice, and  is  not  to  include  land  which  will  not, 
in  its  judgment,  be  benefited  by  irrigation  by 
the  system,  we  tbink  it  follows  as  a  necessary 
and  a  fair  implication  that  the  persons  inter- 
ested in  or  who  may  be  affected  by  the  propoj^d 
improvement  have  the  right  under  the  notice 
toappear  before  tbe  board  and  contest  the  facts 
upon  which  the  petition  is  basefl,  and  also  the 
fact  of  benefit  to  anv  particular  land  included 
in  the  description  of  the  proposed  district. 

It  is  not  an  accurate  construction  of  tbe 
•tatutetosay  tbat  no  opportunity  is  afforded 
the  landowner  to  test  tbe  sufl3ciency  of  tbe  pe- 
tition in  regard  to  the  signers  thereof  and  in 
tegard  to  the  other  conditions  named  in  the 
act;  nor  is  it  correct  to  say  tbat  the  power  of 
the  board  of  supervisors  is,  in  terms,  limited 
to  making  such  changes  in  tbe  boundaries  pro- 
poaed  by  tbe  petitioners  as  it  may  deem  proper, 
•ubiect  to  tbe  conditions  named  in  tbe  act. 

When  the  act  speaks  of  a  bearin^if  of  the  pe- 
tition, what  is  meant  by  it?  Certainly  it  must 
extend  to  a  hearing  of  tbe  facts  stated  in  the 
petition,  and  whether  those  who  sign  it  are 
■uflScient  in  numt)er  and  are  among  the  class 
of  persons  mentioned  in  the  act  as  alone  having 
172]the  right  to  sign  the  same.  'The  obvious 
purpose  of  tbe  publication  of  the  notice  of  the 
intended  presentation  of  the  petition  is  to  give 
thoae  who  are  in  any  way  interested  in  the  pro- 
ceeding an  opportiinity  to  appear  before  the 
hoard  and  be  beard  upon  all  tbe  questions  of 
fact,  including  tbe  question  of  benefits  to  lands 
described  in  the  petition.  As  tbere  is  to  be  a 
hearing  before  the  board,  and  tbe  board  is  not 
to  include  any  lands  which  in  its  judgment 
will  not  be  benefited,  tbe  plain  construction  of 
tbe  act  is  that  tbe  bearing  before  the  board  in- 
dodes  the  question  as  to  the  benefits  of  the 
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lands,  because  tbat  la  one  of  tbe  conditions 
upon  which  tbe  final  determination  of  tbe 
board  is  based,  and  the  act  cannot  in  reason  be 
so  a)nstrued  as  to  provide  that  while  tbe  tK>ard 
is  to  give  a  bearing  on  the  petition  it  must  nev- 
I  ertbeless  decide  in  favor  of  tbe  petitioners,  and 
must  establish  and  define  tbe  boundaries  of 
the  district,  although  tbe  signers  may  not  be 
fifty,  or  a  majority  of  the  holders  of  title,  as 
provided  by  the  act,  and  notwithstanding  some 
other  defects  may  become  apparent  upon  the 
bearing. 

This  provision  tbat  tbe  board  "shall  establish 
and  define  such  boundaries"  (§  2)  cannot  rea- 
sonably or  properly  be  held  to  mean  tbat  the 
boundaries  must  be  established  notwithstand- 
ing any  or  all  of  the  defects  above  mentioned 
have  been  proved  upon  the  bearing.  Tbe  lan- 
guage of  the  sections  taken  together  plainly 
implies  that  the  board  is  to  establish  and  define 
the  boundaries  only  in  case  tbe  necessary  facts 
appear  upon  tbe  bearing  which  tbe  act  providea 
for. 

It  cannot  be  supposed  tbat  the  act  while  pro- 
viding for  a  bearing  of  the  petition,  yet  at  the 
same  time  commands  tbe  establishment  and 
defining  of  the  boundaries  of  a  district,  not- 
withstanding the  fact  tbat  tbe  hearing  shows  a 
failure  on  the  part  of  tbe  petitioners  to  comply 
with  some  or  all  of  the  conditions  upon  which 
the  right  to  organize  is  placed  by  tbe  same  act. 

Such  an  absurdity  cannot  be  imputed  to  the 
legislature.  It  cannot  be  doubted  that,  by  the 
true  construction  of  the  act,  tbe  board  of  su- 
pervisors is  not  only  entitled,  but  it  is  its  duty, 
to  entertain  a  contest  by  a  landowner  in  respect 
to  the  question  whether  tbe  signers  of  tbe  peti- 
tion fulfill  the  requirements*describedin[173 
the  1st  section  of  tbe  act,  and  if  the  board  find 
in  favor  of  tbe  contestant  upon  that  issue,  itia 
the  duty  of  tbe  board,  under  tbe  provisions  of 
tbe  statute,  to  deny  tbe  petition  and  dismiss 
the  proceedings.  Otherwise,  what  is  tbe  hear- 
ing for?  And  if  upon  a  bearing  of  tbe  ques- 
tion of  benefits  to  any  land  described  in  tbe  pe- 
tition it  appears  to  the  board  tbat  such  lands 
will  not  be  benefited,  it  is  the  duty  of  the  board 
to  so  decide,  and  to  exclude  the  lands  from  the 
district.  The  inclusion  of  aojr  lands  is,  there- 
fore, in  and  of  itself  a  determination  (after  an 
opportunity  for  a  hearing)  that  they  will  be 
benefited  by  tbe  ptoposed  irrigation. 

We  have  said  that  tbe  supreme  court  of  Cali- 
fornia has  substantially  decided  these  ques- 
tions in  the  same  way.  This  appears,  among 
others,  in  the  case  of  Modesto  Irrig,  Dist.  Di- 
rectors V.  Tregea,  88  Cat.  834,  above  referred 
to.     Tbe  court  uses  tbis  language  in  tbat  case: 

**The  formation  of  irrigation  districts  is  ac- 
complished by  a  proceeding  so  closely  analo- 
gous to  those  prescribed  for  the  formation  of 
swampland  reclamation  districts  that  the  de- 
cisions with  respect  to  tbe  latter  are  authority 
as  to  tbe  former,  and  we  cite  as  conclusive  of 
this  point  People  v.  Hagar,  62  Cal.  181.  68  Cal. 
60.  Many  decisions  to  the  same  effect  are 
cited  by  the  briefs  of  counsel,  but  we  deem  It 
unnecessary  to  refer  to  them." 

In  the  case  of  People  v.  Higar,  52  Cal.  171, 

182.  it  was  held  that  the  board  of  supervisors 

on  presentation  rf  the  petition  waa  to  hear  and 

determine  the  question  of  Jurisdiction,    and 

I  whether  tbe  allegations  of  tbe  petition  were 
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true.  An  approval  and  confirmation  of  the 
petition  and  the  establishment  of  the  district 
was  held  to  be  a  conclusive  judgnaent  by  the 
board  that  the  lands  mentioned  and  in  question 
were  swamp  lands;  that  the  petitioners  held 
the  proper  evidences  of  title  thereto,  and  that 
the  landM  would  be  benefited  by  the  reclamation. 
These  jurisdictional  tacts,  it  was  held,  must 
exist  before  the  district  could  lawfully  be  es- 
tablished. 

The  provision  for  a  hearing  in  the  irrigation 
act  is  similar,  and  the  condition  therein  that 
lands  which  in  the  judgment  of  theboard  are  not 
174]  benefited  shall  not  be  included,  'renders 
the  determination  of  the  board  including  them 
after  a  hearing  a  judgment  that  such  lands  will 
be  benefited  by  the  proposed  plan  of  irrigation. 

The  publication  of  a  notice  of  the  proposed 
presentation  of  the  petition  is  a  sufilcient  noti- 
fication to  those  interested  in  the  question,  and 
irives  them  an  opportunity  to  be  heard  before 
the  board.  Hagar  r.  Rptlamntion  DiH.  No. 
108.  Ill  U.  8.  701 128:  5691;  Lentv.  Tillson,  140 
U.  8.  316  [85:  419J;  PauUen  v.  Portland,  149 
U.  8.  30  [37:  637]. 

The  formation  of  one  of  these  irrigation 
districts  amounts  to  the  creation  of  a  public 
corporation,  and  their  officers  are  p\iblic  offi- 
cers. This  has  been  held  in  the  supreme  court 
of  California.  Be  Madera  Irrig.  Diet.  Bonds, 
92  Cal.  296,  14  L.  R.  A.  755;  PeopU  v.  Selma 
Irng.  Diet.  98  Cal.  206. 

There  is  nothing  in  the  essential  nature  of 
8uch  a  corporation,  so  fA  as  its  creation  only 
is  concerned,  which  requires  notice  to  or  hear- 
ing of  the  parties  included  therein  before  it  can 
be  formed.  It  is  created  for  a  public  purpose, 
and  it  rests  in  the  discretion  of  the  legislature 
when  to  create  it,  and  with  what  powers  to  en- 
dow it. 

In  the  act  under  consideration,  however, 
the  establishment  of  its  boundaries  and  the 
purposes  for  which  the  district  is  created,  if  it 
be  finally  organized  by  reason  of  the  approving 
TOte  of  the  people,  will  almost  necessarily  be 
followed  by  and  result  in  an  assessment  upon 
all  the  lands  included  within  the  boundaries  of 
the  district.  The  legislature  thus  in  substance 
pr6vides  for  the  creation  not  alone  of  a  public 
corporation,  but  of  a  taxing  district  whose 
boundaries  are  fixed,  not  by  the  legislature, 
but  after  a  hearing,  by  the  board  of  supervisors, 
subject  to  the  final  approval  by  the  people  in 
an  election  called  for  that  purpose.  It  has 
been  held  in  this  court  that  the  legislature  has 
power  to  fix  such  a  district  for  itself  without 
any  bearing  as  to  benefits,  for  the  purpose  of 
assessing  upon  the  lands  within  the  district  the 
cost  of  a  local,  public  improvement.  The 
legislature,  when  it  fixes  the  district  itself,  is 
supposed  to  have  made  proper  inquiry,  and  to 
have  finally  and  conclusively  determined  the 
fact  of  benefits  to  the  land  included  in  the  dis 
1 7  5]trict,and  the  citizen  has  no*constitutional 
right  to  any  other  or  further  bearing  upon  that 
question.  The  right  which  be  thereafter  has 
Is  to  a  hearing  upon  the  question  of  what  is 
termed  the  apportionment  of  the  tax,  t.  e.,  the 
amount  of  the  tax  which  he  is  to  pay.  Paulsen 
▼.  Portland,  149  U.  8.  80-41  [37:  637-641]. 
But  when  as  in  this  case  the  determination  of 
the  question  of  what  lands  shall  be  included  in 
the  district  is  only  to  be  decided  after  a  decision 
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as  to  what  lands  described  in  the  petition  will 
he  benefited,  and  the  decision  of  that  question 
is  submitted  to  some  tribunal  (the  board  of  su- 
pervisors in  this  case),  the  parties  whose  lands 
are  thus  included  in  the  petition  are  entitled  to 
a  hearing  upon  the  question  of  benefits,  and  to 
have  the  lands  excluded  if  the  judgment  of  the 
board  be  against  their  being  benefited.  Unless 
the  legislature  decide  the  question  of  benefits 
itself,  the  landowner  has  the  right  to  be  heard 
upon  that  question  before  his  property  can  be 
taken.  This,  in  substance,  was  determined  by 
the  decisions  of  this  court  in  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  356  [31:  763,  767],  and 
WaUton  V.  Nevin,  128  U.  S.  578  [32:  544]. 
Such  a  hearing  upon  notice  is  duly  provided 
for  in  the  act 

Then,  as  to  a  hearing  upon  the  question  of 
apportionment,  the  act  in  ^§  18.  20,  and  21 
provides  a  general  scheme  for  the  assessment 
upon  the  property  included  in  the  district, 
and  it  also  provides  for  a  notice  by  publication 
of  the  making  of  such  assessment,  and  an 
opportunity  is  given  to  the  taxpayer  to  be 
heard  upon  the  question  of  the  valuation  and 
assessment,  and  to  make  such  objections  theieto 
as  he  may  think  proper,  and  after  that  the  as- 
sessors are  to  decide. 

Thus  the  act  provides  for  a  hearing  of  the 
landowner  both  as  to  the  question  whether  his 
land  will  be  benefited  by  the  proposed  irriga- 
tion, and  when  that  has  been  decided  in  favor 
of  the  benefit,  then  upon  the  question  of  the 
valuation  and  assessment  of  and  upon  his  land 
included  in  the  district.  As  to  other  matters, 
the  district  can  be  created  without  notice  to 
anyone.  Our  conclusion  is  that  the  act  as 
construed  with  reference  to  the  objections 
considered  under  this  third  head  is  unassail- 
able. 

Fourth.  The  fourth  objection  and  also  the  ob- 
jection above  alluded  to  as  the  final  one  may  be 
discussed  together,  as  *they  praciicrtlly  [1  76 
cover  the  same  principle.  It  is  insisted  that  the 
basis  of  the  assessment  upon  the  lands  benefited, 
for  the  cost  of  the  construction  of  the  works, 
is  not  in  accordance  with  and  in  proportion  to 
the  benefits  conferred  by  the  improvement, 
and  therefore  there  is  a  violation  of  the  con- 
stitutional amendment  referred  to,  and  a  takini; 
of  the  property  of  the  citizen  without  due 
process  of  law. 

Although  there  is  a  marked  distinction  be- 
tween an  assessment  for  a  local  improvement 
and  the  levy  of  a  general  tax,  yet  the  former  is 
still  the  exercise  of  the  same  power  as  the  lat- 
ter, both  having  their  source  in  the  sovereign 
power  of  taxation.  Whatever  objections  may 
be  urged  to  this  kind  of  an  assessment  as  be- 
ing in  violation  of  the  state  Constitution,  yet, 
as  the  state  court  has  held  them  to  be  with- 
out force,  we  follow  its  judgment  in  that  case, 
and  our  attention  must  be  directed  to  the  ques- 
tion whether  any  violation  of  the  Federal  Con- 
stitution is  shown  in  such  an  assessment.  Can 
an  ad  valorem  assessment  on  the  land  bene- 
fited, or,'  in  other  words,  can  such  an  assess- 
ment as  is  provided  for  in  P^^  18,  20.  21,  and  22 
of  the  act,  be  legally  levied  in  such  a  case  as 
this?  Assume  that  the  only  theory  of  these 
assessments  for  local  improvements  upon  which 
they  can  stand  is  that  they  are  imposed  on  ac- 
count of  the  benefits  received,  and  that  no  land 
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oufriit  in  Juttioe  to  be  assessed  for  a  greater  sum 
4ban    the  benefits    received    by    it,    yet  it  is 

8 lain  that  tbe  fact  of  the  amount  of  benefits 
I  not  susceptible  of  that  accurate  determina- 
tion which  appertains  to  a  demonstration  in 
l^metry.  Some  means  of  arriving  at  this 
amount  must  be  used,  and  the  same  method 
nay  be  more  or  less  accurate  in  different  cases 
involving  different  facts.  Some  choice  is  to 
be  made,  and  where  the  fact  of  some  benefit 
•ccniing  to  all  tbe  lands  has  been  legally  found, 
can  it  be  that  the  adoption  of  an  ad  valorem 
method  of  assessing  the  lands  is  to  be  held  a 
Tioiation  of  the  Federal  Constitution?  It 
seems  to  us  clearly  not.  It  is  one  of  those 
matters  of  detail  in  arriving  at  the  proper  and 
fair  amount  and  proportion  of  the  tax  that  is  to 
be  levied  on  the  land  with  regard  to  the  benefits 
•It  has  received,  which  is  open  to  tbe  discretion 
of  the  state  legislature,  and  with  which  this 
177]court  ought  *to  have  nothing  to  do.  The 
way  of  arriving  at  the  amount  may  be  in  some 
instances  inequitable  and  unequal,  but  that  is 
far  from  rising  to  tbe  level  of  a  constitutional 
i)roblem  and  w  from  a  case  of  taking  prop- 
erty without  due  process  of  law. 

In  the  case  cf  l)avid$on.  v.  New  Orleans,  96 
TJ.  S.  97  [24:  6161,  the  assessment,  with  which 
this  court  refused  to  interfere,  was  for  a  local 
improvement  (reclaiming  swamp  lands),  and 
by  §  8  of  the  act  of  the  legislature  of  Louis- 
iana, passed  in  1858  (La.  Laws  1858,  p.  114), 
such  an  uniform  assessment  was  levied  upon 
^'tbe  superficial  or  square  foot  of  land  situate 
within  the  draining  section  or  district  of  such 
board"  as  would  pay  for  the  cost  of  construc- 
tioo.     The  effect  of  this  provision  was  that 
^ch  foot  of  land  in  the  whole  district  paid  the 
same  sum  as  any  other  foot,  although  the  as- 
sessment was  founded  upon  the  theory  of  an 
assessment  for   benefits.    It  was  complained 
that  the  amount  assessed  upon  plaintiff's  lands 
was  excessive,  and  that  part  of  them  received 
no  benefit  at  all,  and  it  was  to  that  argument 
that  the  reply  was  made  that  it  was  a  matter  of 
detail  so  far  as  this  court  was  concerned,  t.  e,, 
It  was  not  a  constitutional  question,  and  there- 
fore was  not  reviewable  here.    96  Q.  S.  106 
{24:  620J. 

In  WaliUm  v.  Ifevin,  128  U.  8.  578  f82:  544], 
mn  assessment  wss  laid  upon  lands  for  benefits 
a«ceived  from  construction  of  a  local  improve- 
Voent,  according  to  the  number  of  square  feet 
«)'irned  by  the  landowner.    It  was  urged  that 
%l  was  not   an   as^esHment  governed  by    the 
mmount  of  benefits  received,  but  was  an  abso- 
lutely arbitrary  and  illegal  method  of  assess- 
ment    This  court  held  the  objection  not  well 
founded  and  that  the  matter  was  for  the  de- 
cision fof  the  legislature,  to  which  body  the 
<iiscretion  was   committed,  of  providing  for 
payment  of  the  improvement 

We  refer  to  the  case  of  Cleveland  v.  Tripp, 
18  R.  I  50,  decided  in  1880.  as  one  which  treats 
this  subject  with  much  ability.  The  act  pro- 
Tided  for  the  construction  of  a  sewer  in  the 
dty  of  Providence  and  directed  the  laying  of 
an  assessment  upon  the  abutting  lands  of  a 
certain  sum  for  each  front  foot  and  another  sum 
for  each  square  foot  extending  back  150  feet 
^e  claim  was  made  that  such  a  mode  of  assess- 

178]  meat  'did  not  apply  the  tax  in  propor- 
tion to  the  benefits  received,  and  was  unequal 
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and  unfair,  and  therefore  unconstitutional. 
The  court,  while  admitting  the  complaints  of 
inequality  to  be  well  founded,  vet  held  the  act 
to  be  within  the  power  of  the  legislature. 

There  are  some  states  where  assessments  un- 
der such  circumstances  as  here  exist  and  made 
upon  an  ad  valorem  basis  have  t>een  held  in- 
valid, as  an  infringement  of  some  provision  of 
the  state  Constitution,  or  in  violation  of  the 
act  under  which  they  were  levied.  Counsel 
have  cited  several  such  in  the  briefs  herein 
filed.  We  do  not  discover,  and  our  attention 
has  not  been  called  to  any  case  in  this  court 
where  such  an  assessment  has  been  held  to 
violate  any  provision  of  the  Federal  Constitu- 
tion. If  it  do  not,  this  court  can  grant  no  re- 
lief. 

The  method  of  assessment  here  provided  for 
may  not  be  the  best  which  could  have  been 
adopted  in  order  to  accomplish  the  most  equal 
and  exact  justice  which  the  nature  of  the  case 
permits.  But  none  the  less  we  are  unable  to 
say  that  it  runs  counter  to  any  provision  qf  the 
Federal  Constitution,  and  we  must  for  that 
reason  hold  the  objection  here  considered  to  be 
untenable. 

An  objection  is  also  urged  that  it  is  delegat- 
ing to  others  a  legislative  right,  that  of  the  in- 
corporaiiflg  of  public  corporations,  inasmuch 
as  the  act  vests  in  the  supervisors  and  the  peo- 
ple the  right  to  say  whether  such  a  corporation 
shall  be  created,  and  it  is  said  that  the  legisla- 
ture cannot  so  delegate  its  power,  and  that  any 
act  performed  by  such  a  corporation  bv  means 
of  which  the  property  of  the  citizen  is  taken 
from  him,  either  by  tbe  right  of  eminent  do- 
main or  by  assessment,  results  in  taking  such 
property  without  due  process  of  law. 

We  do  not  think  there  is  any  validity  to  the 
argument.  The  legislature  delegates  no  power. 
It  enacts  conditions  upon  the  performance  of 
which  the  corporation  shall  be  regarded  as  or- 
ganized with  the  powers  mentioned  and  de- 
scribed in  the  act 

After  careful  scrutiny  of  the  objections  to 
this  act  we  are  compelled  to  the  conclusion 
that  no  one  of  such  objections  is  well  taken. 
The  judgment  appealed  from  herein  %$  iherrfore 
^reversed  and  the  cause  remanded  to  the  [179 
circuit  court  of  the  United  States  for  the  south- 
ern district  of  California  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Mr.  Chief  Justice  Fuller  and  Mr.  Justico 
Field  dissent 


WILLIAM  TREGEA.  Plff,  in  Err., 

V. 

BOARD  OF  DIRECTORS  OF  THE  MO- 
DESTO  IRRIGATION  DISTRICT. 

(See  3.  0.  Reporter*s  ed.  179-189,) 

Federal  qveition—validity  ofhondM. 

1.  Where  the  defendant  contended  in  the  stats 
court  that  the  operation  of  a  state  irrffration  stat- 
ute deprived  him  of  property  without  due  process 
of  law,  contrary  to  the  Federal  Constitution,  and 

Note.— ^«  to  iwriaAiuUm  in  the  United  8tate$  Su- 
preme Court  where  Federal  queetion  arises  or  lohert 
are  drawn  in  queelion  statvtM,  treaty^  or  Canatitu-' 
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the  supreme  court  of  the  state  decided  agraingt 
Bucb  couteoiiuo,  a  Federal  question  was  pre- 
sented. 
S.  A  writ  of  error  from  this  court  to  a  state  court 
will  not  be  suRtained  to  review  its  decision  in 
lavor  of  the  validity  of  an  order  for  the  issue  of 
bonds  by  an  irrigation  district,  made  in  an  ex 
parte  proceedlnff  before  the  issue  of  the  bonds, 
altbougti  one  resident  of  tbe  district  appeared 
and  died  an  answer  and  set  up  a  Federal  ques- 
tion, as  tbe  affirmance  of  the  state  decision  would 
be  simply  an  adjudication  of  tbe  riirbt  to  make  a 
contract,  and  oCa  purely  moot  question  unless  tbe 
bonds  should  be  issued,  and  the  proceeding  is 
only  one  to  secure  evidence. 

[No.  13.J 

Argued  October  15,  16,  18H.  Ordered  rear- 
gued, April  1, 1895,  Reargued  January  23, 
24,  27,  1896.     Decided  :Somnher  16,  1896. 

JN  ERROR  to  the  Supreme  Conrt  of  tbe 
Stale  of  California  to  review  a  jiid;;mpnt  of 
tha^  court  modifying  the  decree  of  the  Supe 
rior  Court  of  Stanislaus  County,  California,  by 
striking  out  so  much  thereof  ns  coo  firmed  an 
order  for  the  issue  of  $800,000  of  bonds  of  the 
Modesto  irrigation  disirict,  and  afBrined  it  as 
to  certain  other  particulars.  A  motioa  to  dis- 
miss was  also  made.  Diffmssfd. 
See  same  case  below,  88  Cal.  334. 

Statement  by  Mr.  Justice  Brewer: 
On  March  7.  1887,  the  legislature  of  the 
state  of  California  passed  an  act  (Cal.  Slat. 
1877,  p.  29),  whose  scope  and  purpose  were 
disclosed  in  the  1st  section: 
l^O]  *"Scc.  1.  Whenever  fifty,  or  a  majority 
of  freeholders  owning  lands  susceptible  of  one 
mode  of  irrigation  from  a  common  source,  and 
by  the  same  system  of  works,  desire  to  pro- 
vide for  the  irrigation  of  the  same,  they  may 
propose  the  organization  of  an  irrigation  dis- 
trict under  the  provisions  of  this  act,  and  when 
so  organized  sucb  districts  shall  have  the  pow- 
ers conferred,  or  that  may  hereafrer  be  con- 
ferred, by  law  upon  such  irrigation  districts." 
This  act  was  amended  in  18t<9  and  .1891 
(Cal.  Stat.  1889,  15;  Cal.  Stat.  1891,  53,  142. 
147,  274),  the  amendments  looking  to  a  mere 
perfection  of  the  system.  In  a  general  way  it 
may  be  remarked  that  the  system  contemplat- 
ed was  substantially  this:  Upon  petition  of 
tbe  requisite  number  of  inhabitants  of  a  pro- 
posed district  and  publication  of  notice  the 
board  of  supervisors  of  the  county  in  which 
tbe  district,  or  the  larger  portion  of  it,  was 
situated  was  required  to  examine  into  the  mat- 
ter at  a  regular  meeting,  and  after  its  deter- 
mination to  give  notice  and  call  an  election,  at 
^hich  all  the  electors  of  the  proposed  district 
were  entitled  to  vote.  If  two  thirds  of  the 
Totes  cast  were  in  favor  thereof  an  order  was 
to  be  entered  on  the  minutes  of  tbe  board  de- 
claring tbe  proposed  district  organized  into  a 
municipal  corp<jration.  Provision  was  made 
for  directors,  three  or  five  in  number,  to  be 
elected  from  separtte  divisions  or  from  the 
district  at  large,  who  constitut*.*d  the  govern- 
ing board  of  tbe  new  corporation.    They  bad 


charge  of  tbe  construction  of  tbe  inigatio» 
works,  of  the  levy  of  taxes,  and  the  borrow- 
ing of  money.  They  were  authorized  to  sub- 
mit to  the  voters  the  question  of  issuing  tionds 
for  a  s|)ecified  amount,  sucb  bonds  to  be  the 
obligations  of  the  district,  to  be  paid  by  tax- 
ation in  the  ordinary  manner  of  discharging 
municipal  obligations.  Section  12  reads  thtt 
'*the  use  of  ail  water  required  for  the  irrigation 
of  the  lands  of  any  district  formed  under  tbo 
provisions  of  this  act.  tos-eiher  with  the  rights 
of  way  for  canals  and  ditches,  sites  for  rt*8er- 
voirs,  and  all  other  properly  required  io  fullr 
carrying  out  tbe  provisions  of  this  act,  is 
hereby  declared  to  be  a  public  use,  subject  to 
the  regulation  and  control  of  the  stale,  in  the 
manner  prescriljed  by  law." 

*This  was  simply  carrying  into  the  [181 
statute  the  lanauageof  the' state  Constitution,  § 
1,  art.  14,  w  hich  is  as  follows: 

**Sec.  1.  The  use  of  all  water  now  approprlftt- 
ed.  or  that  may  berealier  be  appropriated,  for 
sale,  rental,  or  distribution,  ia  hereby  declared 
to  be  a  public  use,  and  subject  to  the  control 
and  regulation  of  the  state,  in  the  manner 
to  be  prescribed  by  law." 

The  constitutionality  of  this  law  has  been 
settled  in  the  case  of  Fallbrook  Irrig.  /)tst.  v. 
Bradley,  justdeci  led,  1G4  U.  S.  112  [<?/?<«. 369J. 

On  February  16  1889,  two  acts  were  pawAl 
(Cal.  Stat.  1889,  18.  21)  for  changing  tbe 
boundaries  of  irrigation  districts  by  taking  in 
adjacent  territory  or  excluding  some  of  the 
territory  wiihin  the  original  boundaries.  Ott 
Maich  16,  18>-9  (Cal.  Stat.  1889,  213).  a  further 
act  was  passed  authorizing  action  in  the  courts 
at  the  instance  of  the  board  of  directors  for  a 
judicial  determination  of  the  validity  of  tbe 
proceedings  in  respect  to  the  issue  or  bonds, 
and  this,  if  desired,  before  the  bonds  had  been 
actually  disposed  of.  The  purpose  of  this  acl 
is  thus  stated  by  the  supreme  court  of  Cali- 
fornia, in  the  opinion  tiled  in  the  present  case: 

"As  the  validity  of  the  bonds  when  issued 
depends  upon  the  regularity  of  the  proceedinits 
of  the  board  and  upon  the  ratification  of  the 
proposition  by  a  majority  of  the  electors.  It  is 
matter  of  common  knowledge  that  investors 
have  been  unwilling  to  take  them  at  their  par 
value  while  all  the  facts  affecting  their  valtd- 
ity  remain  tbe  subject  of  question  and  dis- 
pute." 

*'To  meet  this  inconvenience,  for  tbe  sacii> 
rity  of  investors,  and  to  enable  the  irrigation 
districts  to  dispose  of  their  bonds  on  advanta- 
geous terms,  the  supplemental  act  under  wbldi 
this  proceeding  was  instituted  was  passed." 

In  tbe  summer  of  1887  tbe  Modesto  irrigation 
district  was  organized  under  authority  of  tbe  act 
of  March  7, 1887.  The  conformity  of  the  pfo- 
ceedings  taken  in  its  organization  to  tbe  re- 
quirements of  the  act  is  not  denied.  The  area 
of  the  district  as  organized  was  108.000  acres. 
Tbe  board  of  directors,  *after  estimat-  [1891 
ing  and  determining  that  $800,000  were  neces- 
sary for  the  proper  consi ruction  of  tbe  ir- 
rigation works,  ordered  a  special  election  Io 
be  held  on  December  14, 181^^7,  to  enable  lbs 
voters  of  said  district  to  |>ass  upon  the  qiiea. 


titm^  see  notes  to  Martin  v.  Hunter,  4: 97.  Matthews 
V.  Zane,  2: 654.  and  Wiiliams  v.  N orris.  6: 571. 

A%  to  iuri8dicUim  of   United    Staie$    Supreme 
Court  to  declare  state  law  void  oi  in  conjlicl  with 


elate  ComtUution:  U*  reviae  decrees  or  siait  counsel 
to  vomttruction  of  state  laws,— see  notes  to  Bart  v. 
Lamphire.  7:879.  and  Oomracrcial  Bank  of  Olnste- 
nati  V.  Buckiny bam,  12: 160. 
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tioo  of    the   issue  of  boDds  to  that  amount. 
The  election  was  bad  and   resulted  in  a  large 
!najority  in  favor  of  tbe  issuing  of  ibe  bonds; 
out  of  515  votes  cast,  439  were  in  tbe  affirma- 
tive.    On  January  8,  18&8,  tbe  board  of  direc- 
tors met  at  a  regular  meeting  and  ordered  tbe 
bonds  of  tbe  district  to  tbe  amount  of  $800,000 
to  be  issued  in  the  manner  and  foim  prescribed 
by  law.     On   or  about  June  4.   1889,  certain 
parties  owning  tracts  of  land  within  tbe  bound- 
aries of  tbe  irrigation  district  proceeded  under 
Ibe  terms  of  tbe  exclusion  act  to  petition  for 
an   exclusion  of  their  lands  from  its  limits. 
These  proceedings  culminated  in  an  order  of 
July   20,    18^9.   excluding  a  tract  of    2«,000 
acres,  and  leaving  only  80,000  acres  within  tbe 
district.     On  July    31,   1889,  no  bonds  bav- 
ir.ir    as   yet    been     issued    under   the    order 
of  January  8,    1888,  the    board  of   directors 
entered   a   new  order  for  ilie  issue  of  bonds 
to    tbe    amount   of  $400,000.      The    resolu- 
tion which  was  passed  described  the  denom- 
ioaiion   and   form  of    tbe   bonds  tbus    to  be 
issued,  and  directed  that  notice  be  given  that 
sealed    proposals    would    be    received    up  to 
September  3,  1889.  for  tbe  purchase  of  such 
bonds.     On  August  1,  18^9.  tbe  day  after  the 
entry  of  the  last  order,  a  petition  was  filed  by 
tbe  lx)ard  of  directors  in  the  superior  court  in 
Stanislaus  county,  seeking  a  judicial  determin- 
ation, in  accordance  with  tbe  net  of  March  16, 
18^9.  of  the  validity  of  tbe  proposed  issue  of 
bonds.    The  petition  as  filed  set  forth   only 
tbe  order  of  July  81,  1889,  for  tbe  issuance  of 
bonds  to  tbe  amount  of  $400,000,  and  asked 
that  they  be  declared  valid.     In  these  proceed- 
ings   Tregea,   a  resident  of  the  district,  ap- 
peared and  filed  an  answer.     The  case,  as  be- 
tween   the    board  of  directors    and   Tregea, 
came  on  for  trial  on  October  21.  1889,   and. 
aftcT    the    testimony  bad    all  been    recHvrd 
and     during    tbe    argument,    the     plaintiffs 
Were  permitted  to  amend  their  oetjtion  so  as 
to  include  therein  the  order  of  the  directors  of 
January  3.  1888,  for  the  issue  of  $800,000  in 
bonds,    and    a    prayer    for  the  confirmation 
thereof.     No  one  had  notice  of  this  amend- 
183]  ment  'except  tbe  defendant  Tregea.  He 
demanded    that,    in    consequence     of    such 
tmeodment,  a  trial  should  be  had  de  noro,  but 
the  court  overruled  his  application,  granted 
^ave  to  file  an  amended  answer,  and  "permit- 
ted further  evidence  only  in   respect  to   the 
tiew   matter  set  out  in  such  amended  plead 
jOjrB.     On  November  29.  1889,  writ'en   find- 
^tigs   of   fact    and  conclusions    of   law  were 
Qled  and  judgment  entered,  which  judgment 
^as  in  the  following  language: 

"Wherefore,  by  reason  of  the  law  and  tbe 

tloding  aforesaid,  it  is  ordered,  adjudged,  and 

flecreed  that  the  proceedings   by  and  under 

^e  direction  of  the  board  of  supervisors  of 

%a{d  county  which  are  recited  in  the  said  find- 

tni^a,  which  were  had  for  tbe  organization  of 

%aid    irrigation    district,    tbe    boundaries    of 

^bicb  are  described  in  said  findincr,  including 

io  said  proceedings  tbe  election  in  said  finding 

mentioned,  which  was  held  for  the  purpose  of 

tletermining  whether  said   proposed    district 

abould  be  organized  as  an  irrigation  district, 

be,  and  tbe  same  hereby  are.  approved  and 

coDfinned;  and  it  is  further  ordered,  adjudged, 

and  decreed  that  the  proceedings  had  l>y  and 
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under  the  direction  of  the  said  board  of  direct- 
ors which  are  recited  in  said  petition  and  said 
findings,  which  were  had  for  the  purpose  of 
the  issue  and  sale  of  the  bonds  of  said  district 
to  the  amount  of  $800,000.  including  in  said 
proceedings  the  said  election  mentioned  in  said 
petition  and  findings,  which  was  held  for  the 
purpose  of  determining  whether  the  bonds  of 
said  district  should  be  issued;  also  the  pro- 
ceedings by  and  under  the  direction  of  said 
board,  which  are  recited  in  said  findings,  by 
which  a  certain  tract  of  land  in  said  findings 
described,  which  was  included  within  the 
boundaries  of  said  district  as  it  was  organized 
as  aforesaid,  was  excluded  from  said  district, 
and  by  which  the  boundaries  of  said  district 
are  defined  and  described  as  said  boundaries- 
were  and  remained  upon  and  after  tbe  exclu- 
sion from  said  district  of  said  tract  of  land, 
which  said  boundaries  are  in  said  findings  de- 
scribed, and  also  tbe  proceedings  by  and  under 
the  direction  of  said  board  by  which  it  waa 
ordered  that  bonds  of  said  district  to  the  amount 
of  $400,000,  parcel  of  said  amount  of  $.^00,000 
of  *said  bonds,  be  offered  for  sale  in  tbe  [184 
manner  provided  by  law,  be.and  each  and  all  of 
said  proceedings  is,  and  are  hereby,  approved 
and  confirmed:  and  it  is  further,  ordered, 
adjudaed,  and  decreed  that  tbe  said  Modesto 
irruration  district,  ever  since  its  organization 
as  aforesaid,  has  been  and  now  is  a  duly  and 
legally  organized  irrigation  district,  and  that 
said  irrigation  district  possesses  full  power  and 
authority  to  issue  and  sell  from  time  to  tim& 
the  bonds  of  ssid  irrigation  district  to  the 
amount  of  $800,000." 

The  defendant  appealed  from  this  judgment 
and  decree  to  the  supreme  court  of  the  state, 
which,  on  March  19,  1891,  modified  the  decree 
of  the  superior  court  by  striking  out  so  much 
thereof  as  confirmed  tbe  order  of  January  3, 
1888.  for  tbe  issue  of  $800,000  of  bonds  of  tbe 
district,  and.  as  so  modified,  afiiirmed  it.  The- 
opinion  of  that  court  is  found  in  88  Cal.  884. 
To  reverse  this  judgment  of  the  supreme  court 
of  the  state  tbe  defendant  sued  out  a  writ  of 
error  from  this  court. 

MfistTS.   Thomas   B.  Bond,    Oeorge    W. 
ScJiell,  and  J.  J.  Srrtvner  for  plaintiff  in  error. 

Mr.  John  H.  Boalt,  as  amicus  curia,  filed 
a  brief  in  favor  of  plaintiff  in  error. 

Messrs,  A.  L.  Rhodes*  Benjamin  Har-^ 
rison,  C.  C.  Wri|pht,  John  F.  Dillon*. 
Joseph  H,  Call,  Harry  Hubbard,  and  John  M. 
Dillon  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion- 
of  the  court: 

A  motion  was  made  to  dismiss  this  case  on  the* 
ground  of  the  lack  of  a  Federal  question.  It 
appears  from  the  opinion  *of  the  supremef  1 8& 
court  of  tbe  state  that  the  defendant  contended 
before  it  that  the  attempt  to  bind  the  reconsti- 
tuted district— that  is,  the  district  diminished 
by  the  exclusion  of  28,000  acres,  and  in  which 
his  property  was  situated— by  a  vote  of  the- 
district  prior  to  such  exclusion  in  respect  to  th» 
issue  of  bonds,  ^as  in  violation  of  U.  S.  Const, 
art.  1,  g  10,  and  that  it  overruled  and  denied 
such  contention.  So  there  was  considered  bj- 
the  supreme  court  of  the  state  the  distinct 
question  of  an  alleged  conflict  between  tb» 
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proceedings  confirmed  by  the  decree  of  the 
lower  court  and  rights  claimed  under  the  Con- 
stitution of  the  United  Suites,  and  the  decision 
was  ap:ainst  those  rigtits.  Further,  the  real 
contention  of  the  defendant  was  and  is  that 
the  operation  of  this  statute  is  to  deprive  him 
of  property  without  due  process  of  law.  The 
burden  of  bis  case  from  the  first  has  rcstcil  in 
the  alleged  conflict  between  proceedintrs  had 
under  the  irrigation  statute  and  the  Federal 
Constitution;  so  that  beyond  the  expiess  dec- 
laration in  the  opinion  of  the  supreme  court  of 
the  state,  we  may  look  to  the  real  matter  in 
dispute,  and  these  unite  in  forbidding  us  to 
say  that  no  Federal  question  was  presented. 
The  motion  to  dismiss  on  that  ground  must  be 
overruled. 

But  goin^  beyond  this  matter,  we  are  con- 
fronted with  the  question  whether,  in  advance 
of  the  issue  of  bonds  and  before  any  obligation 
has  been  assumed  by  the  district,  there  is  a 
case  or  controversy  with  opposing  parties,  such 
as  can  be  submitted  to  and  can  compel  judicial 
consideration  and  judgment.  This  is  no  mere 
technical  question.  For,  notwithstanding  the 
adjudication  by  the  courts  of  the  state  in  favor 
of  the  validity  of  the  order  made  for  the  issue 
of  $400,000  of  bonds,  and,  notwithstanding 
any  inquiry  and  determination  which  this 
court  might  make  in  respect  to  the  matters  in- 
Tolved,  there  would  still  be  no  contract  exe- 
cuted, no  obligation  resting  on  the  district. 
AH  that  would  be  accomplisoed  by  our  affirm- 
ance of  the  decision  of  the  state  court  would 
be  an  adjudication  of  the  right  to  make  a  con- 
tract, and  unless  the  board  should  see  fit  to 
proceed  in  the  exercise  of  the  power  thus  held 
180]  to  exist,  all  the  time  and  labor  *of  the 
-court  would  be  spent  in  determining  a  mere 
barren  right— a  purely  moot  question. 

We  are  not  concerned  with  any  question  as 
to  what  a  state  may  require  of  its  judges  and 
courts,  nor  with  what  measures  it -may  adopt 
for  securing  evidence  of  the  regularity  of  the 
proceedings  of  its  municipal  corporations.  It 
may  authorize  an  auditor  or  other  officer  of 
state  to  examine  the  proceedings  and  make  his 
certificate  of  regularity  conclusive  evidence 
thereof,  or  it  may  permit  the  district  to  appeal 
to  a  court  for  a  like  determination,  but  in  either 
event  it  is  a  mere  proceeding  to  secure  evidence. 

The  directors  of  an  irrigation  district  occupy 
DO  position  antagonistic  to  the  district.  They 
are  the  agents  and  the  district  is  the  principal. 
The  interesta  are  identical,  and  it  is  practically 
an  ex  parte  application  on  behalf  of  the  dis- 
trict for  the  determination  of  a  question  which 
may  never  in  fact  arise.  It  may  be  true,  as 
the  supreme  court  says,  that  it  is  of  advantage 
to  the  district  to  have  some  prior  determina- 
tion of  the  validity  of  the  proceedings  in  order 
to  secure  the  sale  of  its  bonds  on  more  advan- 
tageous terms,  but  that  does  not  change  the 
real  character  of  this  proceeding. 

This  is  not  the  mere  reverse  of  an  injunction 
«uit  brought  by  an  inhabitant  of  the  district 
to  restrain  a  board  from  issuing  bonds,  for  in 
aucb  case  there  it  an  adversary  proceed  in  j^. 
Underlying  it  is  the  claim  that  the  agent  is 

Proposing  to  do  for  his  principal  that  which 
e  has  no  right  to  do,  and  to  bind  him  by  a 
contract  which  be  has  no  right  to  make;  and 
to  protect  his  property  from  burden  or  cloud 


the  taxpayer  is  permitted  to  invoke  judicial 
determination.  If  in  such  suit  an  injunctioii 
he  granted,  as  is  prayed  for.  the  di:(:isir>u  is  oot 
one  of  a  moot  question,  but  is  an  adjudication 
which  protects  the  property  of  the  taxpayer. 

The  power  which  the  directors  claim  Is  a 
mere  naked  power,  and  not  a  power  couple<2 
with  an  interest.  It  is  nothing  to  them,  u 
agents,  whether  they  issue  the  bonds  or  not: 
they  neither  make  nor  lose  by  an  exercise  of 
the  alleged  power;  and  if  it  be  determined  that 
the  power  exists,  9>\.\\\  no  burden  *is  cast[187 
upon  the  property  of  the  district  because  no 
bonds  are  issued  save  by  the  voluntary  act  of  the 
board. 

It  may  well  be  doubted  whether  the  adjudi- 
cation really  binds  anybody.  Suppose  the 
judgment  of  the  court  be  that  the  proceedingi 
are  irregular,  and  that  no  power  has  been  by 
them  vested  in  the  district  board,  and  yet  not- 
withstanding such  decision  the  board  issaes, 
as  provided  by  the  act,  the  negotiable  bonda 
of  the  district,  will  a  bona  fide  purchaser  of 
those  bonds  be  estopped  by  that  judgment 
from  recovering  on  the  bonds  against  the  dis- 
trict? The  doctrine  of  lU  pendens  does  not 
apply.  Neither  is  any  such  adjudication 
binding  in  respect  to  negotiable  pkper  unless 
the  party  purchases  with  knowledge  of  the 
suit  or  the  decree.  Warren  County  v.  Marcy^ 
97  U.  8. 93  [24: 9771;  Brooklyn  v.  ^^tna  L.  Ins. 
Co.  99  U.  S.  362  [25: 416];  OrUnna  v.  Piatt,  99 
U.  S.  076  [25:  4041;  Ca$8  County  v.  GilUtt,  100 
U.  8.  585  [25:  585 1;  Empire  Twp.  t.  Darlings 
ton,  101  U.  8.  87[25:878J:  T/iompt'onv.  Perrins, 
103  U.  8.  806  [26: 6121;  CarroU  County  Supen, 
V.  Smith,  111  U.  8.  556  [28:517]:  Scotland 
County  V.  UiU,  112  U.  8.  183  [28:  692]. 

The  case  of  CarroU  County  Supers,  v.  Smith 
is  instructive  on  this  question.  In  that  case. 
before  the  issue  of  the  bonds  in  suit,  an  injunc- 
tion had  been  issued  by  the  chancery  court  of 
the  county  enjoining  the  county  ofiScials  from 
issuing  and  delivermg  the  bonds,  which  in- 
junction was  afterwards  sustained  and  made 
perpetual  by  the  judgment  and  decree  of  the 
supreme  court  of  the  state.  Notwithstandtnff 
I  which  the  county  officials  fraudulently  and 
illegally  issued  the  bonds,  and  this  court  sus- 
tained a  judgment  on  those  bonds  in  favor  of 
a  bona  fide  holder,  saying  in  the  opinion:  "Th«i 
defendant  in  error  was  no  party  to  that  suit, 
and  the  record  of  the  judgment  is  therefore  no 
estoppel.  The  bonds  were  negotiable,  and 
there  was,  therefore,  no  constructive  notice  of 
any  fraud  or  illegality  by  virtue  of  the  doctrine 
of  lis  pendens.  Warren  County  v.  Marty ^ 
supra.  It  is  not  alleged  in  the  plea  that  the 
defendant  in  error  had  actual  notice  of  the  liti- 
gation, or  of  the  grounds  on  which  it  proceed- 
ed, or  that  any  injunction  was  served  upon  the 
board  of  supervisors;  and,  if  he  had,  that  no- 
tice would  have  been  merely  of  the  question 
of  law,  of  •which,  as  we  have  seen,  heiB[188 
bound  to  take  notice,  at  all  events,  and  which 
is  now  for  adjudication  in  this  case." 

The  case  of  Scotland  County  v.  Hill,  iupra^ 
contains  nothing  in  conflict  with  this,  for  that 
determines  only  the  effect  of  actual  notice  of 
the  pendency  of  a  suit,  ihe  point  of  thedeciaion 
being  expressed  in  these  words  of  the  Chief 
Tustif  e* 

"The  case  of  Warren  County  v.  Mar^,Wi 
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U.  S.  96  [24:  977],  decides  that  purchasers  of 
negotiable  securities  are  DOt  chargeable  with 
toftttructire  notice  of  the  pendency  of  a  suit 
nffectiDg  the  title  or  validity  of  the  securities; 
bat  it  has  never  been  doubted  that  those  who 
boy  such  securities  from  litigating  parties, 
with  actual  notice  of  the  suit,  do  so  at  Iheir 
peri],  and  must  abide  the  result  the  same  as  the 
parties  from  whom  they  got  their  title." 

Bat  if  a  judgment  in  such  a  proceeding  as 
Ibis  cannot  be  invoked  by  the  district  as  rei 
Judicata  in  an  action  brought  against  it  by  the 
holders  of  bonds  thereafter  wrongfully  issued, 
•euk  a  judgment  in  favor  of  the  power  be  in- 
"voked  by  the  holder  of  such  bonds  as  conclu- 
«iTe  upon  the  district  upon  the  ground  of 
Td  judicata  f  In  order  to  create  estoppel  by 
judgment  must  there  not  be  mutuality?  We 
in  not  mean  to  intimate  that  it  may  not  have 
effect  as  evidence,  like  the  certificate  of  an 
auditor  declared  by  a  legislature  to  be  conclu- 
^▼e,  but  is  it  not  simply  as  evidence  and  not 
«■  re$  judicata  t 

Some  light  may  be  thrown  on  this  question 
%y  reference  to  a  matter  of  a  somewhat  Kindred 
tiature.  In  states  which  provide  for  the  organ- 
teition  of  corporations  under  general  statute 
tdUTerent  modes  of  procedure  are  prescribed. 
Id  some  stales  it  is  sufficient  for  the  parties  de- 
siring to  incorporate  to  prepare  a  charter,  ac- 
knowledge it  before  some  official,  and  file  it 
with  the  secretary  of  state,  or  other  public 
ofBcer.  and  the  certificate  of  such  officer  is 
made  the  evidence  of  the  incorporntion.  In  oth- 
er states  the  parties  may  file  a  petition  in  some 
court,  and  that  court  upon  presentation  thereof 
diamines  into  the  propriety  of  the  incorporation, 
and  if  satisfied  thereof  enters  a  decree  declar- 
ing the  petitioners  duly  incorporated,  and  the 
eopy  of  such  decree  is  the  evidence  of  the  incor- 
poration. Does  the  difference  in  procedure  be- 
189]tween  these  two*cases  create  any  essential 
diiference  in  character?  Is  the  one  executive 
and  the  other  judicial?  Suppose,  in  the  latter 
€tse,  the  statute  bad  provide<l  that  either  one  of 
the  petitioners  might  appeal  from  the  decree  of 
a  lower  to  the  supreme  court  of  the  state,  in  or- 
der to  obtain  a  final  adjudication  in  favor  of  the 
propriety  of  such  incorporation,  would  this 
court  entertain  a  suit  in  error  to  reverse  such 
^Judication  by  the  highest  court  of  the  state? 
Would  it  not  be  held  in  effect,  whatever  the 
form,  a  mere  ex  parte  case  to  obtain  a  judicial 
opinion,  upon  which  the  parties  might  base 
further  action?  It  seems  to  us  that  this  pro- 
eeeding  is  after  all  nothing  but  one  to  secure 
evidence,  that  in  the  securing  of  such  evidence 
BO  right  protected  by  the  Constitution  of  the 
United  States  is  invaded,  that  the  state  may 
determine  for  itself  in  what  way  it  will  secure 
evidence  of  the  regularity  of  the  proceedings 
of  any  of  its  municipal  corporations,  and  that 
unless  in  the  course  of  such  proceeding  some 
eonatitutional  right  is  denied  to  the  individual, 
this  court  cannot  interfere  on  the  ground  that 
the  evidence  may  thereafter  be  used  in  some 
ftuther  action  in  which  there  are  adversary 
daims.  So  on  this  ground,  and  not  because 
BO  Federal  ouesticn  was  insisted  upon  in  the 
state  court,  the  ca»e  will  he  diemiued. 


a  right  and  privile^  specially  net  up  and 
claimed  by  the  plaintiff  in  error  under  the  Con- 
stitution of  the  United  States,  such  judgment, 
if  not  modified  or  reversed,  will  conclude  him, 
if  not  all  holders  of  taxable  property  in  the 
.Modesto  irrigation  district,  in  respect  of  the 
Federal  ri^ht  and  privilege  so  alleged:  conse- 
quently, it  is  the  duty  of  this  court  to  determine, 
upon  its  merits,  the  Federal  question  so  raised 
by  the  pleadings  and  determined  by  the  judg- 
ment of  the  state  court.  They  are  also  of 
opinion  that  the  principles  announced  in  Fall- 
brook  Irrig.  Diet.  v.  Bradley,  just  decided, 
164  U.  S.  112  [ante,  869],  sustain  the  conclu- 
sions  of  the  state  court  upon  this  Federal  ques- 
tion and  require  the  affirmance  of  its  judg- 
ment 


WISCONSIN  CENTRAL  RAILROADFIOO 
COMPANY,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Beporter*8  ed.  190-212.) 

Transportation  of  maiU — departmental  eon^ 
itruction  of  act  of  Congreu — action  of  execu- 
tive officers — mistake — refunding  moneys  il- 
legally paid -^  overpayments  by  Postmaster 
General, 

1.  The  provision  for  transportation  of  malls  at 
such  price  as  Conirrefls  or  the  Postmaster  Gen- 
eral shall  fix,  made  by  15  of  the  land  grant  act  of 
Congress  of  June  3, 1856.  the  substance  of  which 
section  Is  not  re-enacted  by  the  act  of  May  6, 
1864,  Is  amonflr  those  intended  by  •  8  of  the  later 
act,  declaringr  that  the  grant  Is  made  ''upon  the 
same  terms  and  conditions  as  are  contained**  in 
the  act  of  1856. 

2.  Departmental  construction  of  an  act  of  Con- 
gress, especially  when  it  was  neither  contempo- 
raneous nor  continuous,  will  not  be  regarded 
when  this  court  does  not  consider  the  true  con- 
struction of  the  act  as  doubtful. 

8.  The  action  of  executive  officers  in  matters  of  ac- 
count and  payment  cannot  be  regarded  as  a  con- 
clusive determination  when  brought  in  question 
in  a  court  of  Justice. 

4.  An  erroneous  conclusion  in  the  construction 
or  application  of  a  statute  by  the  Postmaster 
General  is  a  ''mistake**  within  the  meaning  of  U. 
8.  Bev.  Stat.  9  4067,  providing  for  suit  to  recover 
money  paid  by  mistake^ 

6.  Parties  receiving  moneys  illegally  paid  by  a 
public  officer  are  liable  ex  cequo  et  bono  to  re- 
fund them. 

6.  Overpayments  by  a  Postmaster  General  for 
transportation  of  mails,  which  are  made  under 
misconstruction  or  mlsappprehension  of  the  law, 
can  be  deducted  by  his  successor  from  money 
subsequently  coming  due  to  the  same  person,  as 
this  power  is  included  in  the  power  to  oauae  suit 
to  be  brought  under  U.  8.  Bev.  Stat.  •4057,  for 
money  paid  by  mistake. 

[No.  21.] 

Argued  March  IB,  1896,  Ordered  far  reargue 
ment  April  13,  1896,  Reargued  October  16, 
16,  1896.    Decided  November  16, 1896. 


Vr.  Justice  Harlan,  Mr.  Justice  Gray^*  A  PPEAL  from  a  Judgment  of  the  Court  of 
and  Mr.  Justice  Brown  are  of  opinion  that,  xl  Claims  in  favor  of  the  Wisconsin  Central 
at  the  Judgment  of  the  state  court  was  against   Railroad  Company  against  the  United  States 
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Supreme  Court  of  the  United  STATSfli 


Oct.  Tebm, 


for  a  balance  due  as  compeDsation  for  carry- 
ing the  mails.     Affirm^, 
See  same  case  below,  27  Ct.  CI.  440. 

Statement  by  Mr.  Cbief  Justice  Fuller : 

An  act  of  bongress  of  March  8,  1H78  (17 
Stat,  at  L.  656,  chap.  281)  prescribed  the  rates 
of  compensation  for  the  transpurtation  of  the 
mails  on  the  basis  of  the  average  weight,  and  by 
191]  an  act  «of  July  12,  lt^76  (19  Stat,  at  L. 
78,  chap.  179),  the  compensation  was  directed 
to  be  readjusted  by  the  Postmaster  General  as 
specified  on  and  after  July  1, 1876.  Section  18 
of  this  act  provided  "that  railroad  companies 
whose  railroad  was  constructed  in  whole  or  in 
part  by  a  land  grant  made  by  Congress  on  the 
condition  that  the  mails  should  be  transported 
over  their  road  at  such  price  as  Congress  should 
by  law  direct  shall  receive  only  80  per  cent  of 
the  compensation  authorized  by  this  act." 

By  an  act  approved  June  8,  1856  (11  Stat,  at 
L.  20,  chap.  48),  Congress  granted  to  the  state 
of  Wisconsin  lands  to  aid  in  the  construction 
of  certain  railroads  northward  and  northwest- 
ward in  said  state,  ultimately  reaching  the 
west  end  of  Lake  Superior,  the  land  grunted 
being  every  slternate  odd-numbered  section  for 
6  sections  in  width  on  each  side  of  the  roads 
respectively.  Section  6  of  this  act  provided  : 
*'That  the  United  States  mail  shall  be  trans- 
ported over  said  roads,  under  the  direction  of 
the  Postoffice  Department,  at  such  price  aa 
Congress  may,  by  law,  direct:  Prorided,  That 
until  such  price  is  fixed  by  law,  the  Postmaster 
General  shall  have  the  power  to  determine  the 
same."  iSome  or  all  of  the  roads  contemplated 
in  this  act  not  having  been  constructed,  Con- 
gress, by  act  of  May  5,  1864  (18  Stat,  at  L.  66, 
chap.  80),  again  granted  lands  to  the  state  of 
Wisconsin  for  three  different  general  lines  of 
railroads,  the  line  covered  by  ^  8  of  the 
act  being  the  one  in  controversy.  Bv  this  act 
alternate  odd-numbered  sections  for  10  sections 
in  width,  instead  of  6,  were  granted  *'upon  the 
same  terms  and  conditions  as  are  contained  in 
the  act  granting  lands  to  said  state  to  aid  in 
the  construction  of  railroads  in  said  state,  ap- 
proved June  8,  1856." 

The  two  acts  in  parallel  columns,  the  words 
in  each  and  not  in  the  other  being  printed  in 
italics,  are  as  follows: 


!  and  aisn  from  Fnnd  du 
Lac  nn  Lakf  Winnchago^ 
ntirthcrluto  the  a'ate  line, 
every  altertiace  section 
of  land  de8iflrnated  by 
odd  numbers  for  6  sec* 
tions  111  width  on  each 
side  of  said  roads,  re»pcct- 


AOX  OF  Juira  8, 1856. 


199]  •See.  L  That  there 
be,and  ts  hereby.?  ranted 
to  the  state  of  Wtscoosin 
for  tbe  purpose  of  aidinsr 
In  the  construction  of  a 
railroad  from  MadiBon 
or  C6l%anl/U9^  by  the  way 
€f  Portage  OUy  to  t/ie 
Baint  Orotx  river  or  lake 
betv>een  towiithipB  iS  and 
$U  and  from  thenee  to  the 
wemt  end  of  Lake  Su- 
perior; and  to  BaifMd; 

40a 


Act  OF  Mat  6,1864. 

Sec.  1.  [This  section 
grants  land  to  aid  in  the 
coDBt  ruction  of  a  rail- 
road from  Saint  Croix 
river  or  lake  to  Lake  Su- 
perior.] 

Sec.  2.  TTbls  section 
yranta  land  to  aid  in  the 
construction  of  a  rail- 
road from  Tomah  to 
Saint  Croix  river  or 
kike.] 

Sec  8.  And  be  U  fur- 
ther enacted.  That  there 
be,and  is  bereby.  irranted 
to  tbe  state  of  Wiscon- 
sin, for  tbe  purpof^  of 
atdiner  in  the  construc- 
tion of  a  railroad  from 


Portage 
CUy,  BerUn,  I>aty*s  Ib- 
land,  or  Fond  du  Lac  as 
mid  ttaie  may  determine^ 


But  In  case  It  shall  ap- 
pear that  the  United 
States  have,  when  tbe 
lines  or  routes  of  said 
rondsar«detlnitely  fixed, 
sold  any  sections  or  parts 
tbereofgranted  as  afore- 
said, or  that  the  right  of 
preemption  has  at- 
tached to  the  same,  then 
it  shall  t>e  lawful  for  any 
aflrent  or  agents,  to  be 
appointed  by  the  gov- 
ernor of  said  etnte^  to 
select,  subject  to  tbe  ap- 
proval of  the  Secretary 
of  the  Interior,  from  the 
landsof  theUnited  States 
nearest  to  the  tier  of  sec- 
tions above  specified,  so 
much  land  in  alternate 
sections  or  parts  of  sec- 
tions, as  shall  l^  equal  to 
such  lands  as  t.be  United 
States  ha  ve  sold  or  other- 
wise appropriated,  or  to 
which  toe  right  of  pre- 
emption has  attached,  as 
aforesaid,  which  lands 
(thus  selected  in  lieu  of 
tboee  sold  and  to  which 
pre  emption  has  at- 
tached as  aforesaid,  to- 
gether with  the  sections 
and  parts  of  sections 
designated  by  odd  num- 
hen  as  aforesaid,  and 
appropriated  as  afore- 
said) shall  be  held  by  the 
state  of  Wisomsin  for  tbe 
use  and  purpose  afore- 
said: 


Prorided,  That  the 
lands  to  be  so  located 
shall  in  no  case  l>e 
further  than  15  miles 
from  tbe  line  of  the  roads 
in  each  ease,  and  selected 
fur  and  on  account  of 
said  roads: 

Provided  further^  That 
the  lands  hfrehy  granted 
shall  be  exclusively  ap- 
plied  in  the  construction 
of  thcU  road  for  whUh  it 
was  granted  and  selected^ 
and  shall  be  disposed  of 
only  as  the  work  pro- 
oresses,  and  the  same  shall 
he  applied  to  vo  other 
purpose  whatsttever: 

And  provided  further. 
That  any  and  all  lands 
reserved  to  the  United 
States  by  any  act  of  Con- 
gress for  the  purpose  of 
aiding  in  any  object  of 
internal  Improvement, 
or  in  any  manner  for  any 
purpose  whatsoever,  be, 
and  the  same  are  hereby, 
reserved  to  the  United 
Slates  from  tbe  opera- 
tion of  this  act,  except  so 
far  as  it  may  be  found 
to  locate  tiM 


in  a  nnrthweatem  cHree* 
tton,  to  Bayfield,  and 
thence  to  Superior^  oii 
Lake  Superior,  every  al- 
ternate section  of  publie 
land,  designated  by  odd 
numbers  for  10  sectloiM' 
in  width  on  each  side  of 
said  road,  upon  the  aama 
terms  and  condUUmt  a» 
are  contairud  in  the  act 
granting  lands  to  atHal 
etate  to  aid  in  the  coii- 
atruction  of  railntada  in 
said  sUtte,  approved  June 
three,  eighteen  hundred 
andnfty  sU\  But  in  ca8» 
it  shall  appear  that  tbe 
United  Slates  have, 
when  the  lint*  or  route  of 
said  road  is  definitelj 
fixed,  sold,  renrrved,  or 
otherwise  di''poncd  of  anar 
sections  or  parts  thereof, 
granted  as  aforesaid,  or 
that  the  right  •of  [19S 

Erc-empt  \onorhomciffead 
as  attached  to  tbe  same, 
that  it  shall  be  lawiul  for 
any  agent  or  agents  ef 
said  state,  appointed  bj 
the  governor  thereof^  to 
select,  subject  to  the  ap- 
proval of  tbe  Secretary 
of  tbe  Interior,  from  toe 
lands  of  tbeUnitod  States 
nearest  to  the  tier  of 
sections  above  specified, 
as  much  public  land  In 
alternate  sr.>ctlons  or 
parts  of  sections,  as  shall 
be  equal  to  such  lands  tm 
tbe  United  States  bave 
sold  or  otherwise  appro- 
priitted,  or  to  which  tbe 
right  of  preemption  or 
hometiteaa  has  attaobed 
as  aforesaid,  which  landa 
(thus  selected  in  Ueu  of 
those  sold  and  to  wblcb 
the  right  of  pre-emption 
or  homestead  has  at- 
tached as  aforesaid,  to- 
gether with  sections  end 
liarts  of  sections  dealir- 
nated  bv  odd  numbers  ae 
aforesaid,  and  appro- 
priated as  aforeeaMi 
shall  be  held  by  aofit 
state,  or  by  the  cirmpann 
to  which  she  may  traneftr 
the  same,  tor  the  use  and 
purpose  aforesaid:  Prt^> 
vided.  That  the  landa  to 
be  so  located  shall  in  no 
case  be  further  than  iO 
miles  from  tbe  line  of 
•akiroed* 


«8ee.e.  ^fMtb6te[l»« 
futt?ier^mirted.  That  any 
and  all  lands  reserved  to 
tbe  United  States  by  anjr 
act  of  Congress  for  tbe 
purpose  of  aiding  in  aoy 
object  of  Internal  ln»- 
provemeot,  or  in 
manner  for  any  pii 
whatsoever,  arid  aU 
eral  lands  be  and 
same  are  bereby 
served  and  excluded  froni 
tbe  operation  of  thia  aec«. 
eptso  far  as  it  maj  be 


any 


tb# 


except  so; 


mayi 
164  U.& 
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route  of  taid  railroads 
tbroucrb  Bucb  reserved 
IsDdfi,  in  which  case  the 
rfffbt  of  waj  only  shall 
be  granted,  subject  to 
the  approval  of  the 
President  of  the  United 
States. 

Seo.  2.  And  he  it  fur- 
thgr  enacted.  That  the 
•ections  and  parts  of  sec- 
tions of  land  which,  liy 
ftieh  oranU  shall  remain 
to  the  United  Btutes, 
within  6  miles  on  each 
«lde  of  said  roads,  shall 
not  be  sold  for  less  than 
double  the  minimum 
price  of  the  putilic  lands 
when  sold;  nor  shall  any 
195]  of  *!faid  landu  be- 
come subject  to  private 
entry  until  the  same 
have  been  first  offered  at 
public  sale  at  the  io- 
•creased  price. 

8ec  3.  And  be  U  fur- 
ther enacted,  That  the 
«aid  lands  hereby  irraot- 
ed  to  atiid  tttate  shall  be 
•ubdect  to  rhe  disposal  of 
xYntvgUlUitureihertof^  for 
tbe  purposes  aforesaid, 
and  no  othen 


and  the  said  railroads 
«h"ll  b<*  and  remHin  pub- 
lic hiirhways  for  the  use 
of  the  Bovemment  of  r  he 
United  Ststes  free  from 
ttill  or  other  cha  rice,  upon 
tbe  transportation  of 
property  or  troops  of  tbe 
Untred  States. 

Sec.  4.  And  he  U 
further  enaeteU  That  the 
lande  herehy  granted  to 
MUd  etale  eha  \  tte  ditposed 
of  '4/  Mkl  rtate  only  in 
manner  foVowing,  that  is 
to  eny:  that  a  quantity  of 
innd  not  ej-ce^dinp  i2o 
eedlons^  and  included 
fffUhin  a  continwma 
ienaOi  of  SO  mUe*  of  roadit^ 
rtepeetively^  may  l>e  $old: 
and  vhen  the  governor  of 
waldttate  aha/1  certify  to 
the  Secretary  of  the  7n- 
terior  that  any  SO  eontin' 
tumpmilenofevherofeaid 
made  are  com^fe'ed,  then 
196]  ^another  Wte  quan- 
tity of  land  herehy  qrarU- 
€d  may  he  eold :  and  no 
from  tune  to  time  untU 
aaid  rvadi  are  completed ; 


IM  V.S. 


found  necessary  to  lo- 
cate the  route  of  such 
railroads  througrh  such 
reserved  Innds,  in  which 
case  the  riffbt  of  way 
only  shall  be  granted, 
subject  to  tbe  approval 
of  the  President  of  the 
United  States. 

Sec.  4.  And  5«  it  fur- 
ther enact ed,  Thnt  the 
sections  and  pa  r rs  of  sec- 
tions of  lands  which  9ball 
remain  to  the  Tinited 
States  wRhln  10  miles  on 
each  side  of  said  roads 
shall  not  be  sold  for  less 
than  double  the  mini- 
mum price  of  the  public 
lands  when  soldi  nor 
shall  any  of  the  said  re- 
nerved  lands  become  sub- 
ject to  private  enrry 
until  the  same  have  been 
first  offered  at  public 
sale  at  the  increased 
price. 

Sec.  8.  And  he  it  fur- 
ther enacted^  That  the 
said  Isnds  hereby  grant- 
ed shall,  when  patented 
as  prnvlileii  in  17  of  this 
art,  be  subject  to  the  dis- 
posal of  the  cnmnnntes 
respect  ivdy  entitled  there- 
to^ for  the  purposes 
aforesaid,  and  no  other, 
and  the  fiald  railroads  be. 
and  shall  remain  public 
hifrhways  for  the  use  of 
the  government  of  the 
United  States,  free  from 
all  toll  or  other  charge, 
/or  the  tran!*portation  of 
any  property  or  troops 
of  tbe  United  States. 

Sec. 7.  Atidheit  further 
enacted^  That  whenever 
the  companies  to  which 
this  grant  is  made,  or  to 
which  the  same  may  he 
transferred,  shdU  have 
completed  so  eon>'ecutive 
miles  of  any  portion  of 
said  railroiids,  supplied  | 
with  all  necessary  drains, ' 
eulrerts,  viaducts,  cross- 
fn(7w,  sidinos,  tiridges, 
tunumts,  watering  places, 
depot M,  equipments,  fur- 
niture, and  all  other 
appurtenance^  of  a  first - 
cJass  railroad,  patents 
t^ail  issue  conreying  the 
right  and  title  to  said 
lands  to  the  said  comiKiny 
entitled  thereto,  on  each 
side  of  the  road,  so  far  as 
the  same  is  compteled,  and 
coierminrms  with  said 
completed  secfion,  not  ex- 
erecting  the  amtmnt  afore- 
said, and  patents  shall  in 
like  manner  issue  as  each 
SO  miie^  of  said  road  is 
completed  :  Provided, 
however.  Thai  no  patents 
shtdl  issue  for  any  of  said 
lands  unle^  there  shall  he 
presented  to  the  Secretary 
of  the  Interior  a  ittate- 
men/,  verified  on  oath  *rr 
Oj^rmotton  /»]/  the  presi- 
dent of  said  company. and 
eerttfied  hy  thegovernor 
of  the  state  of  Tvisc^jnsin, 
thcU  such  so  miles  have 
heen  completed  in  the 
manner  required  hy  this 
act.  and  setting  forth  with 
certainty  the  pointu  where 
mich  so  miles  begin  and 
where  the  same  end: 
which  oath  shall  be  taken 
hejore  a  Judge  of  a  ctmrt 
en  record  of  the  United 
States. 


and  if  said  roads  are  not 
completed  within  ten 
yeart, 


no  further  sales  shall  be 
made,  and  tbe  land  un- 
sold shalJ  revert  to  tbe 
United  States. 


Sec.  9.  And  he  it  further 
enacted^  Tluit  if  said  road 
m«n({oned  in  the  Sd  sec- 
ti^m  aforcMiid  is  notcom- 
pletc<l  within  10  years 
from  the  time  of  the  pas- 
sage of  this  act,  as  pro- 
vided nerein;  no  further 
patents  shall  be  issued  to 
Sfiid  company  fur  said 
lands,  and  no  further 
sale  shall  be  made;  and 
*the  lands  unsold jri97 
shall  revert  to  the  unit- 
ed States. 

Sec.  5.  And  he  if.  further 
enacted.  That  the  time 
fixed  and  limited  for  the 
completion  of  said  roads 
in  the  act  aforesaid  of 
June  tfiree,  eighteen  hun- 
dred  and  fifty-six,  be,  and 
the  same  is  htretiy  ex- 
tended to  a  period  of  5 
years  from  and  after  ths 
vassage  of  thisaoL 


Seo.  6.  And  he  it  further 
enacted.  That  the  UnUed 
States  mail  shall  he  trans^ 
ported  over  »aid  roacb, 
under  the  direction  of  the 
Poittojflce  Department,  at 
such  price  as  Congress 
mau,  by  law,  direct:  Fro^ 
vided.  That  untU  such 
price  is  fixed  by  law,  the 
Postmaster  General  shall 
have  the  power  to  deter* 
mine  the  same. 


The  road  constructed  upon  tbe  line  indicatfd 
in  §  3  of  tbe  act  of  1864  was  originally  that  of 
two  companies,  which  were  afterwards  coo- 
solidated  and  became  the  Wisconsin  Central 
Railroad  Company.  These  roads  were  con- 
structed by  tbe  Phillips  &  Colby  Construction 
Company,  who  apparently  were  to  have  con- 
trol and  operation  of  the  road  until  fully 
equipped  and  delivered  to  tbe  railroad  com- 
pany. The  time  for  completion  having  been 
extended,  portions  of  said  road  were  com- 
pleted, equipped,  and  operated  in  1875,  and 
carried  mail  under  the  management  of  the 
construction  company  up  to  some  time  prior 
to  December  27. 1877,  when  notice  was  given 
of  tbe  turning  over  of  tbe  roads  to  the  Wiscon- 
sin Central  lUilroad  Compaoj^,  and  from  that 
time  the  mails  have  been  carried  by  that  com- 
pany. Commencing  in  1875  *and  contin-[108 
uing  until  July,  1879,  the  Postmaster  General 
allowed  and  paid  for  tbe  carriage  of  the  mails 
the  customary  rates  paid  to  non-landgrant 
companies.  Upon  the  informal  opinion  of  the 
Assistant  Attorney  General  for  tbe  Postofflce 
Department,  the  Postmaster  General  issued  an 
order,  June  2,  1880,  directing  that  from  July  1, 
1879,  tbe  pay  should  only  be  at  tbe  rate  pro- 
vided by  Congress  for  land  grant  roads, 
namely,  SO  per  cent  of  the  full  amount.  Janu- 
ary 26,  18vSl,  upon  a  reconsideration,  orders 
were  issued  recalling  tbe  order  of  June  2, 1880, 
whereupon  tbe  department  returned  to  the 
earlier  practice  and  paid  full  rates  for  the  car- 
riage of  the  mails  until  January  8,  1884,  when 
Postmaster  General  Gresham  again  adopted 
the  construction  of  June  2,  1880.  and  applied 
tbe  same  to  the  compensation  of  these  roads 
from  and  after  July  1,  1888,  and  that  con- 
struction has  l)een  applied  from  thence 
hitherto,  and  payment  made  at  the  rate  of 
80  per  cent  of  the  amount  paid  non-land  giant 
roadi. 
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In  addition  to  reducing  the  pay  for  carrying 
the  mails  for  the  current  and  subset:;uent  years, 
namely,  from  July  1,  1883,  the  Postmaster 
General  restated  the  account  for  the  carriage 
of  the  mails  prior  to  July  1, 1883,  both  during 
the  period  when  they  were  carried  by  the  con- 
struction company  and  during  the  period  from 
about  December,  1877,  to  July  1,  1883.  in 
which  they  were  carried  by  the  Wisconsin 
Central  Railroad  Company  and  deducted  out 
of  moneys  which  had  been  earned  since  Jul}r  1, 
1883,  the  excess  over  the  80  per  cent  rate  which 
had  been  paid  during  the  previous  years. 

Suit  was  brought  in  the  court*  of  claims 
May  26,  1887.  by  "the  Wisconsin  Central  Rail- 
roacl  Companv  against  the  United  States  to 
recover  an  alleged  balance  due  as  compensa- 
tion for  carrying  the  mails.  The  court  of 
claims  allowed  the  railroad  company  $6,448.80 
as  being  the  amount  deducted  from  the  claim- 
ant's earnings  in  1886  and  1887  for  payments 
in  excess  of  the  80  per  cent  rate  made  to  the 
construction  company  while  that  companv  was 
operating  the  roads,  but  the  court  of  claims 
held  that  Postmaster  General  Gresham's  con- 
struction was  correct,  and  that  the  claimant 
was  restricted  to  the  80  per  cent  rate,  and  there- 
199] fore  disallowed  the  *claim  for  the  money 
withheld  against  the  excess  and  also  the 
amount  of  the  claim  for  the  period  subsequent 
to  July  1,  1883.  The  sums  which  had  been 
paid  to  claimant  in  excess  of  the  80  per  cent 
rate  and  which  were  deducted  from  subse- 
quently earned  pay.  amounted  to  $12,532.43. 
The  20  per  cent  subsequent  to  July  1,  1883, 
was  $16,343.58. 

The  court  of  claims  gave  judgment  in  favor 
of  the  Wisconsin  Central  Railroad  Company 
for  $6,448.80.  and  the  railroad  company  ap- 
pealed.    The  United  States  did  not  appeal. 

The  opinion  of  the  court,  by  Nott,  J.,  ia  re- 
ported 27  Ct.  01.  440. 

M€9sr9.  Lonifl  D.  Brandeis*  Edwin  H. 
Abbot,  Howard  Morris,  and  William  II.  Dun- 
bar, for  appellant: 

The  grant  made  by  g  3  of  the  act  of  May  5, 
1864.  was  not  upon  Uie  condition  that  the  mail 
should  be  carried  at  such  rates  as  Congress 
miehtfix. 

The  act  of  May  5, 1864.  contains  no  express 
provision  for  transportation  of  the  mail. 

The  circumstances  leading  to  the  passage  of 
the  act  of  May  5, 1864,  show  that  Congress  did 
not  intend  to  impose  this  condition. 

The  intention  of  Congress  is  to  be  ascertained 
from  the  facts  attending  the  passage  of  the  act 
as  well  as  from  its  language. 

Winona  db  St.  R  R.  Co.  v.  Barney,  113  U.  S. 
618.  625(28:  1109. 1111);  Wisconsin  C.  R,  Co,  v. 
ForsyVie,  159  U.  S.  46  (40: 71);  CaUdonian  R. 
Co  V.  Jiorth  British  R.  Co.  L.  R  6  App.  Cas. 
114.  126. 

The  facts  show  that  Congress  intended  not 
to  impose  this  condition. 

Ro9S  V.  Dof,  Barland,  26  U.  8.  1  Pet.  655, 
667  (7:  302.  807). 

Such  an  intention  is  not  inconsistent  with 
any  uniform  policy  of  Congress. 

Union  P.  R,  Co.  v.  United  StaUs,  104  U.  8. 
662  (26:  884). 

This  condition  was  not,  by  reference,  in- 
corporated in  the  act  of  May  5,  1861 


An  analysis  of  the  act  shows  that  no  such 
incorporation  by  reference  was  intended. 

McHoberts  \.Washhurne,  10  Minn.  23. 

The  structure  of  the  act  indicates  that  Che 
words  "terms  and  conditions*'  did  not  refer  ta 
the  provision  in  the  act  of  June  3.  1850,  for 
transporting  the  mail. 

Atkins  Y.  Fiber  Dirintegra ting  Co.  85  U.  8» 
18  Wall.  272.  301  (21:  841.  844);  Re  Cambrian^ 
R.  Co.'s  Sc/teme,  L.  R.  3  Ch.  App.  278;  Thtrntp' 
son  V.  Farrer,  L.  R  9  Q.  B.  Div.  372,  884; 
People,  WestchesUr  F.  Ins.  Co,,  v.  Davenport,  91 
N.  Y.  574. 

Tbe  language  used  does  not  require  a  con- 
struction imposing  such  a  condition. 

If  the  language  does  require  such  a  construe- 
tion,  the  words  in  question  should  be  disre- 
garded as  inconsistent  with  the  general  scope 
of  the  act. 

Ebbs  V.  Boulnois,  L.  R.  10  Ch.  479;  PeofH^^ 
Westchester  F.  Ins.  Co.,  v.  Davenport,  91  N.  T. 
574.  585. 

The  construction  contended  for  the  claimant 
was  adopted  by  the  Postofflce  Department  con- 
temporaneously with  the  passage  of  the  act  of 
July  12.  1876,  chap.  179.  and  should  be  fol» 
lowpd 

Unifed  States  v.  Alabama  O.  S.  R.  Co.  143  D. 
S.  615  (35:  1134). 

Tbe  action  of  the  Postmaster  General  In 
withholding  money  confessedly  earned  on  ac- 
count of  an  alleged  prior  overpayment  by  hie 
predecessors  was  illegal,  because  such  order  in- 
volved the  reversal  of  a  decision  of  his  prede* 
cessors  that  the  money  was  payable. 

United  States  v.  Bauk  of  Metropolis,  40  U,  8. 
15  Pet.  377(10:  774);  Kendall  v.  Stokes,  44 U.  8. 
3  How.87  (11:506);  Ex  parte  Randolph, 2  Brock. 
447;  Stotesbury  v.  United  States,  146  U.  8.  IM 
(36:  940);  Stone  v.  United  States,  70  U.  8.  % 
Wall.  525  (17:  765);  Shepley  v.  Cowan.  91  U.  S. 
830  (23:  424);  Moore  v.  Robbins,  96  U.  8.  580 
(24:  848):  Noble  v.  Union  Riter  fjfgging  R.  Cb. 
147  U.  8.  165  (37:  123);  Waddell  v.  UniUi 
StaUi,  25  Ct.  CI.  823;  Armstrong  v.  UniUd 
States.  29  Ct.  CI.  148;  Cotton  v.  United  Siaim, 
29  Ct  CI.  207. 

The  United  States  has  no  right,  in  any 
event,  to  recover  the  alleged  overpayments 
made,  in  the  main,  after  full  deliberation  and 
with  knowledge  of  all  the  facts: 

Elliott  V.  Stoartwout,  35  U.  8. 10  Pet.  187  (•: 
373):  Lamhorn  v.  Dickinson  County  ComrM,  97 
U.  S.  181  (24:926);  Brisbane  v.  DacreB,  5 
Taunt.  143;  Midland  Great  Western  R.  Co.  ▼, 
Johnson,  6  H.  L.  Cas.  798;  Marsfiall  v.  CoUett^ 
1  Younge  &  C.  232;  Trigfje  v.  Latallee,  15 
Moore,  P.  C.  C.  270;  Clarke  v.  Dutcker. 
9  Cow.  674;  Bank  of  United  States  v.  DaniH, 
37  U.  8. 12  Pet.  32  (9:  989):  Rogers  v.  Ingham^ 
L.  R  8  Ch.  Div.  351;  Queen  v.  Lords  (*omr9. 
of  the  Treasury,  16  Q.  B.  857;  Wayne  County 
V.  Randall,  43  Mich.  137:  Ilearne  v.  XewEt^g* 
land  Mut.  M.  Ins  Co.  87  U.  S.  20  Wall.  488. 491 
(22:  395,  397);  Oristcold  v.  Hazard.  141  U.  a 
260  (35:  678);  Hunt  v.  Rousmanier,  21  U.  8.  8 
Wheat.  174  (5:  589),  26  U.  ^>.  1  Pet.  1  (7: 27); 
Mc Arthur  v.  Luce,  43  Mich.  435(3*^:  204);  On- 
ondaga Supers.  V.  Briggs,  2  Denio,  26;  Sneimm 
V.  State,  16  Ind.  29:  Liter  more  v.  Peru.  55  Mc 
469;  Unifed  States  v.  Macdaniel,  32  U.  3.  7 
Pet.  1  (8:  587);  Hillborn  v.  Unittd  States,  27  CU 
CI.  547,  168  U.  8.  842  {ante,  183);  Patterson  ▼. 
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United  Stata,  28  Ci.  CI.  821;  United  States  v. 
^arkm-,  25  U.  8. 12  Wheat.  559  (6:  728);  Brent 
▼.  Banker  Washington,  35  U.  8.  10  Pet.  5U6 
(9: 647);  Bank  of  United  States  v.  United  States, 
48X1.  &  2  How.  711  (11:  439);  The  Siren  v. 
United  StatesM  U.  8.  7  Wall.  152  (19:129); 
UnUed  States  v.  Smoot,  82  U.  8.  15  Wall.  86 
<21:  107);  Cooke  v.  United  States,  91  U.  8.  889 
<»8:  237);  United  States  v.  Bostwick,  94  U.  8. 
4S8  (24:  65);  MeKnight  v.  United  States,  98  U.  8. 
179  (25:  115);  Belknap  v.  i&AiW,  161  U.  8.  10 
440: 599);  Whiteside  y.  United  Stajles,  98  U.  8. 
247  (28:  882);  fTt/n^^  v.  UniUd  btaUs.  80  U.  8. 
6  Pet.  173  (8:  86);  Badeau  y.  United  States,  180 
U.  S.  439  (32:  997). 

Tbe  court  held,  io  the  last-named  case,  that 
"ioismuch  as  the  claimant,  if  not  an  officer  de 
Jure,  acted  as  an  officer  de  facto,  ^e  are  not  in- 
clined to  bold  that    he    has  received  money 
which,  ex  csquo  et  bono,  he  ought  to  return." 

The  United  States  could  not,  in  any  event, 
ayail  itself  of  the  alleged  overpayments  as  a 
defense  in  this  suit,  since  no  counterclaim  was 
filed. 

United  States  y.  Burns,  79  U.  8. 12  Wall. 
846  (20:  888);  Clark  y.  United  States,  95  U.  8. 
539(24:518);  United  States  v.  Befian,  110  U. 
8.  888  (28:  168);  United  States  v.  CAirr,  182  U. 
a  644(88: 488);  United  States  v.  Stafd,  151  U.  S. 
866  (38:  194). 

Mr,  J.  E.  Dodfl^e*  Assistant  Attorney  Qen- 
eral,  for  appellee: 

Tlie  primary  proposition  of  law  governinj^ 
tbe  construction  of  statutes  which  grant  privi- 
legeaor  relinquish  rights  of  the  public  is  that 
that  they  are  to  be  construed  strictly  against 
tbe  grantee. 

Iwrthtcettern  Fertilinng  Co,  y.  Hyde  Park, 
97  U.  8.  659  (24: 1086):  Netoion  y.  Mahoning 
O^nty  Comrs,  100  U.  8.  548  (25:  710);  Slidell 
y.Qran^jean,  111  U.  8.  412(28:821);  Opinion  of 
Attorney  General  Black,  9  Ops.  Atty.  Gkn.  57. 

Tbe  general  policy  of  the  grant  of  1864  is 
not  inconsistent  with  the  purpose  to  impose 
duty  of  mail  transportation. 

Wisconsin  C.  R  Co,  y.  Forsythe,  159  U.  8.  46 
(40: 71). 

Departmental  construction  is  neither  con- 
temporaneous nor  continuous. 

united  States  y.  Alabama  O,  8.  R  Co,  142 
U.  8.  615  (85: 1134);  United  States  v.  Bealey, 
160  U.  S.  186  (40:  869);  UniUd  States  y.  Moore, 
•5U.  8.  760  (24:  588);  Merrittv.  Cameron,  187 
U.  B.  542  (84:  772). 

The  claimant,  having  this  money  which 
should  be  repaid  to  tbe  government  and  for 
which  it  is  tbe  duty  of  the  Postmaster  General 
to  see,  should  not  recover  any  other  sums 
earned  by  it  while  such  liability  to  refund 
exists. 

Hunter  t.  United  States,  80  U.  8.  6  Pet.  178 
(8: 86);  United  States  v.  Jones,  38  U.  8.  8  Pet. 
S75  (8: 979);  United  States  v.  Bank  of  Metropolis, 
«0  U.  8.  15  Pet.  877  (10:  774);  Pierce  v.  United 
States  rThe  Floyd  Acceptances'*)  74  U.  8.  7 
Walk  666  (19: 169);  Kendall  v.  Stokes,  44  U.  8. 
8  How.  87  (11:  506);  /MvaUttev.  United  States, 
1  Ct.  CI.  147;  McElrath  v.  United  States.  12  Ct. 
CL  201,  102  U.  8.  426  (26:  189);  United  States 
V.  MeKee,  97  U.  8.  283  (24:  911);  Whiteside  v. 
y.United  States.  98  U.  8.  247  (23:  882);  Uavk- 
iss  T.  United  States,  96  U.  8.  689  (24:  607); 
Stsete  w.  United  States,  113  U.  8.  128  (28:  952); 


MvUan  v.  United  States,  118  U.  8.  271  (30: 
170);  United  States  y.  Alabama  O,  S,  II  Co.  141^ 
■U.  8.  615  (35:  1134);  United  States  v.  Harmon, 
147  U.  8.  268  (37:  164). 

Mistake  of  law  is  good  ground  for  therecoy- 
ery  of  money  by  the  goyernment. 

Shepley  v.  Coiean,  91 U.  8.  330  (23:  421);  Stone 
V.  United  States,  69  U.  8.  2  Wall.  525  (17: 765); 
United  States  y.  Minor,  114  U.  8.  233  (29:  110); 
Muilan  y.  United  States,  118  U.  8.  271  (30: 
170);  Wisconsin  C.  R  Co,  v.  Forsythe,  159  U. 
8.  46  (40:  71). 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  tbe  court: 

Appellant  contends  that  it  was  not  subject  to 
the  80  per  cent  rate,  and  hence  that  itisentitled 
to  recover  both  tbe  *items  disallowed  by|^2012 
the  court  of  claims;  and  also  that,  eyen  if  this 
position  be  untenable,  it  should  not  haye  been 
charged  with  amounts  which  had  already  been 
settl^  and  paid  under  the  view  that  the  com- 
pany was  not  so  restricted,  and  should  haye 
been  awarded  the  sum  of  $12,532.43  withheld. 

The  act  of  1864  expressly  provided  that  the 
grant  was  made  upon  *'tbe  same  terms  and 
conditions  as  are  contained  in  the  act  granting 
lauds  to  said  state  to  aid  in  the  construction 
of  railroads  in  said  state,  approved  June  three, 
eighteen  hundred  and  lifty  six,"  and  that  act 
contained  in  its  5th  section  the  following: 
"That  the  United  States  mail  shall  be  trans- 
ported oyer  said  roads  under  the  direction  of 
tbe  Postoffice  Department  at  such  price  as 
Congress  may  by  law  direct,  proyided  that 
until  such  price  is  fixed  by  law,  the  Postmaster 
General  shall  have  the  power  to  determine  the^ 
same." 

But  it  is  argued  that  the  "terms  and  con- 
ditions" referred  to  do  not  embrace  the  terms 
and  conditions  prescribed  by  §  5,  because  the- 
general  subject-matter  of  every  other  section 
of  the  act  of  1856  was  expressly  re-enacted,  and 
therefore  it  must  be  inferred  that  Congress  in- 
tended to  express  in  the  act  of  18((4  all  the 
terms  and  conditions  which  were  imposed 
upon  the  grant  thereby  made;  or  that,  in  any 
event,  the  words  should  be  limited  to  the  terms 
and  conditions  of  §  1  of  the  act  of  1856. 

The  difficulty  is  that  to  hold  that  all  the  terms 
and  conditions  imposed  upon  the  grant  were 
specifically  expressed  in  the  act  of  1864  itself 
would  be  to  render  tbe  reference  to  tbe  act  of 
1856  meaningless  and  to  eliminate,  by  interpre- 
tation, tbe  words  "upon  the  same  terms  and 
conditions  as  are  contained  in"  that  act;  and 
we  are  of  opinion  that  the  explicit  language  of 
the  statute  cannot  thus  be  done  away  with. 

The  existence  of  terms  and  conditions  in  the 
act  of  1856  left  wholly  unmodified  bv  the  re- 
enactments  of  the  act  of  1864  preclude  th& 
argument  that  the  words  so  used  are  without 
meaning;  and,  moreover,  the  settled  rule  is 
that  statutes  granting  privileges  or  relinquish- 
ing rights  of  the  public  are  to  be  strictly  con- 
strued against  the  grantee. 

Reference  to  the  two  acts  will  show  that  the 
changes  in  the*new grant  rendered  nece8-[203 
sary  some  modification  of  the  tst  and  3d  proyi- 
flos  of  the  1st  section  and  of  §§  2,  8,  and  4  of 
the  act  of  1856  (which  embody  some,  but  not 
all,  of  tbe  terms  and  conditions),  and  they  were 
accordingly  re-enacted  in  homologous  proyisos 
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and  sections  of  the  act  of  1864.  but  as  the  2(i 
proviso  of  §  1  and  !j  5  required  no  motiification 
they  were  not  re  enacted,  and  (he  terras  jiiKf 
comliiious  contained  tlierein  were  curried  for- 
ward by  reference. 

Thus  for  the  Ist  proviso  of  §  1  of  the  net  of 
1S56,  the  1st  proviso  of  the  I^  section  of  the 
act  of  1864  was  substituted  in  order  to  enlarue 
the  15-mile  limit  to  20,  and  §  6  of  the  act 
of  18t)4  was  substituted  for  the  8d  proviso 
in  order  to  provide  for  the  excbision  of  mineral 
lands  from  the  grant.  So  the  2d  section  of  the 
act  of  1856  was  re-enacted  in  the  4th  .section  of 
the  act  of  1864  to  change  the  6  miles  on  each 
side  of  the  road  to  10;  and  ^  3  of  the  act  of 
1856  was  re-enacted  in  g  8  of  the  act  of  1864  to 
provide  for  the  difference  between  the  patenting 
to  the  state  under  the  earlier  act  and  the  patent 
ing  direct  to  the  companies  under  the  last  act, 
while  $  4  of  the  act  of  1856  was  reproduced  in 
§  7  of  the  act  of  1864  with  the  alterations  ren 
dered  necessary,  not  only  by  the  change  in 
patenting,  but  by  the  increased  dimensions  of 
tbe  grant.  The  fact  that  the  provision  for  the 
free  transportation  of  troops  and  property  of 
the  United  States,  contained  in  §  8  of  tbe  Isl 
act,  appeared  substantially  unchanged  in  the 
8th  section  of  the  Inst  act  is  of  no  significance. 
as  the  purpose  of  there-enactment  had  no  rela- 
tion to  that  requirement.  The  2d  proviso  of  §  1 
and  §  5  of  the  act  of  1856  were  not  re-enacted 
manifestly  because  no  change  was  required, 
and  the  provision  of  §  3  of  the  act  of  1864 
that  the  grant  should  be  subjected  to  the  same 
terms  and  conditions  as  tbe  grant  by  the  act  of 
1856,  dispensed  with  the  necessity  of  repetition. 
Giving  this  operation  to  the  plain  language  of 
that  provision,  as  we  must,  involvi-s  no  inr^on- 
sistency  in  respect  of  the  terms  and  conditions 
contained  in  the  provisos  and  sections  wiiicij 
were  re-enacted,  since  the  re-enactment  was 
due  to  tbe  necessity  of  modification  arising  un- 
204]  der  *the  new  grant  and  indicated  no  in- 
tention to  withdraw  any  of  the  original  terms 
and  conditions. 

An  intention  to  surrender  the  right  to  de 
mand  tbe  carriage  of  tbe  mails  over  the  sub- 
sidized  roads  at  reasonable  charges  would  be 
opposed  to  the  policy  estahlished  by  well  nigh 
uniform  Conirressianai  legislation  on  the  sub 
ject,  and  although  there  may  have  been  depar- 
tures from  that  policy  in  a  few  instances,  un 
der  exceptional  circumstances,  none  of  them 
justify  the  contention  that  such  departure  was 
intended  here. 

We  think  it  follows,  also,  that  there  is  no 
room  for  concluding  that  the  words  "the  same 
terms  and  conditions  as  are  contained  lu"  ihe 
act  of  1856,  should  be  confined  to  the  terms 
and  conditions  contained  in  the  1st  section  of 
that  act,  or  rather  in  its  2d  proviso,  as  the  1st 
and  3d  provisos  were  re-enacted.  Tbe  three  pro 
visos  of  tbe  granting  section  of  the  act  of  1856 
did  not  embody  all  tbe  terms  and  conditions 
imposed  on  that  grant,  and  as  the  grant  of  the 
act  of  1864  was  subjected  to  the  same  terms 
and  conditions  as  those  of  the  prior  act,  and  it 
was  as  true  of  the  re-enacted  sections  as  it  was 
of  tbe  re  enacted  provisos,  that  they  were  alike 
re-enacted  to  adapt  the  last  act  to  the  chanties 
in  tbe  extent  and  manner  of  the  new  grant,  we 
regard  the  suggestion  which  would  restrict  the 
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words  used  to  the  2d  proviso  and  exclude  the 
5th  section  as  obviously  inadmissible. 

Nor  are  we  able  to  concur  in  the  view  that 
the  general  policy  of  the  act  of  18C4  was  incon- 
sistent with  the  imposirion  of  the  duty  of  trana- 
|)orting  the  mails.  The  argument  is  that  tha 
grant  of  1^56  was  not  sufficiently  favorable  to 
induce  the  building  of  the  roads  nnd  thai 
therefore  Congress,  in  1864,  deemed  it  proper 
and  neces.sary  to  make  a  more  iavomblc  ^luut 
and  did  so  in  part  by  dispensing  wiih  thisduty* 
but  this  will  not  do,  for  the  inducements  were 
made  greater  by  adding  two  thirds  more  land, 
and  at  the  same  time  ii  was  expressly  provided 
that  the  increased  gram  should  be  subject  to 
tbe  same  terms  and  conditions  as  the  earlier 
one.  We  find  nothing  in  the  record  to  give 
color  to  the  suggestion  that  in  addition  to  the 
increase  of  the  grant  Con&:ress  intended  to  sur- 
render the  ri;^hts  of  the  government  in  respect 
of  mail  'transportation.  Wisronsin  C,  [20IS 
R  Co.  V.  h'^rsythe,  159  U.  S.  47  [40:71]. 

Some  reliance  is  placed  by  appellant  on  de- 
partmental construction,  but  we  may  dismiss 
that  contention  with  tbe  observation  that  we  do 
not  consider  the  true  construction  as  doubtful, 
and  ihat  the  departmental  construction  referred 
to  was  neither  contemporaneous  nor  cootina- 
ous.  United  Staten  v.  Alabama  G,  8.  R,  O9, 
142  U.  a  615  [85:1134]:  United  State$  v. 
Healey,  100  U.  S.  136  |40: 369]. 

We  agree  entirely  with  the  court  of  claiins 
that  the  terms  and  conditions  imposed  on  this 
grant  embraced  the  condition  that  the  mail 
should  be  carried  at  such  rates  as  Congress 
miuht  fix,  and  that  §  13  of  the  act  of  July  1% 
1876(19  Stat,  at  L.  78,  chap.  179).  was  applica- 
ble. The  item  of  $16,348.48  was  properir 
disallowed  as  was  also  the  item  qf  $12,5!&.48l 
unless  the  latter  was  recoverable  by  reason  of 
some  ground  of  objection  to  its  extinguish- 
ment  by  the  application  of  the  sums  unlaw- 
fully paid  to  and  received  by  the  company. 

Ana  as  to  that  it  is  insisted  that  such  appll- 
cfttion  cannot  l>c  made  because  it  was  not  com- 
petent for  tbe  Postmaster  General  to  withhold 
the  moneys  thus  paid  without  authority  of 
law,  as  the  previous  directions  to  make  the 
payments  were  decisions  binding  on  the  de- 
partment; because  the  payments  were  volun- 
tarily made  on  due  consideration  and  delibera- 
tion and  the  accounts  settled;  and  because  no 
counterclaim  was  filed. 

The  Postmaster  Greneral  in  directing  pay- 
ment of  compensation  for  mail  transportation, 
under  the  statutes  providing  the  rate  and  hMb 
thereof,  does  not  net  iud4<*iallv,  and  whatever 
the  conclusiveness  of  executive  acts  so  far  as  ex- 
ecutive departments  are  concerned,  as  a  rule  of 
administration,  it  has  long  been  settled  that  the 
action  of  executive  officers  in  matters  of  ac- 
count and  payment  cannot  be  regarded  as  a 
conclusive  determination  when  brought  ia 
question  in  a  court  of  justice.  Harmon  ▼. 
United  states,  48  Fed.  Rep.  560,  by  Mr.  Justice 
Gray;  United  States  v.  Harmon,  147  U.  S.  968 
(37:164];  Hunter  y.  United  States,  30  U.  8.  6 
Pet.  173  [8:  87];  United  States  v.  Jones,  88  D. 
S.  8  Pet.  375  [8:  979];  United  States  v.  Batik  ^ 
Metropolis,  40  U.  8. 15  Pet.  877  [10:  7741. 
*In  tbe  latter  case,  which  was  a  suit  up-  \20G 
on  negotiable  drafts  accepted  by  the  ^•-♦»iia!il«'r 
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Ckoeral  (tbe  authority  to  do  so  being  assumed 
for  the  purposes  of  the  case».  and  which  was 
decided  after  the  passMire  of  the  act  of  July  2, 
1836  (5  Stat,  at  L.  80,  83,  chap.  270).  whose 
17th  section  was  carried  forward  as  ^  4057  of 
the  United  States  Revised  Statutes,  Mr.  Justice 


justified  the  rejection  of  them  as  credits  when 
they  are  claimed  as  a  set-off." 

T  he  yiew  thus  indicated,  that  executive  de- 
cisions in  cases  like  the  present  are  not  binding 
on  the  courts,  has  been  repeatedly  aflirmed  ana 
stoadily  adhered  to.     Gordon  y.  United  Stnies,  1 


Wayne,  deliveiin?  the  opinion  of  the  court,  |  Ct.  CI.  1;  McElrath  v.  Untied  Sfates,  13Ct.  CI. 


discussed  the  power  of  the  succeeding  Post 
master  General  to  revise  tlie  action  of  his  pre- 
decessor as  to  credits  as  follows: 

"The  third  instruction  asked  the  court  to  say, 
among  other  things,  if  the  credits  given  by  ^lr. 
Barry  were  for  extra  allowances,  which  the 
said    Postmaster  General   was  not  legally  au- 
thorized to  allow,  then  it  was  the  duty  of  the 
present  Postmaster  General  to  disallow  such 
Items  of  credit.     The  successor  of  Mr.  Barry 
bad  the  same  power,  and   no  more,  than  his 
predecessor,  and  the  power  of  the  former  did 
not  extend  to  the  recall  of  credits  or  allowances 
made  by  Mr.  Barry,  if   he  acted    within  the 
-scope  of  official  authority  ^iven  by  law  to  the 
liead  of  the  department.     This  right  in  an  in- 
<5umbent  of  reviewing  a  predecessor's  decisions 
extends  to  mistakes  in  matters  of  fact  arising 
"from  errors  in  calculation,  and  to  cases  of  re- 
jected claims,  in  which  material  testimony  is 
afterwards  discovered  and  produced.     But  if 
a  credit  has  been  given,  or  an  allowance  made, 
«s  these  were,  by  the  head  of  the  department, 
^od  it  is  alleged  to  be  an  illegal  allowance,  the 
judicial  tribunals  of  the  country  must  be  resort- 
««d  to,  to  construe  the  law  under  which  the  al- 
lowance was  made,  and  to  settle  the  rights  be- 
tween the  United  States  and  the  party  to  whom 
Ibe  credit  was  given.     It  is  no  longer  a  case 
between  the  correctness  of  one  otiicer's  judg- 
ment and  that  of  his  successor.     A  third  party 
is  interested,  and  he  cannot  be  dei>riyed  of  a 
payment  on  a  credit  so  given,  but  by  the  inter- 
vention of  a  court  to  pass  upon  his  light.     No 
statute  18    necessary  to  authorize  the  United 
States  to  sue  in  such  a  case.     The  right  to  sue  is 
independent  of  statute,  and  it  may  be  done  by 
tbe  direction  of  the  incumbent  of  the  depart 
ment.    Theactof  July  2, 1839,  entitled  'An  Act 
to  Change  the  Organization  of  the  Postoffice 
Department,'  is  only  altirmative  of  the  antecc- 
207  ]  dent  rightof  the  government  *to  sue,  and 
directory  to  the  Postmaster  General  to  cause 
suits  to  be  brought  in  the  cases  mentioned  in 
the  17th  section  of  that  act.     It  also  excludes 
bim  from  determining,  finally,  any  case  which 
be  may  suppose  to  arise  under  that    section. 
His  duty  is  to  cause  a  suit  to  be  brought.     Ad- 
ditional   allowances   the  Postmaster  General 
could  make  under  the  43d  section  of  the  act  of 
March  2,  1825  (3  Story,  Laws,  1985y;  and  we 
presume  it  was  because  allowances  were  sup- 
posed to  haye  been  made  contrary  to  that  law, 
that  tbe   17th  section  of  the  act  of  July  2, 
1886.  was  passed.    In  this  last,  the  extent  of 
tbe  Postmaster  Gkneral's  power  in  respect  to 
allowances  is  too  plain  to  be  mistaken.     We 
cannot  say  that  either  of  the  sections  of  the  acts 
of  1825  and  1886,  just  alluded  to.  covers  the 
allowances  made  by  Mr.  Barry  to  Mr.  Reeside. 
Bat  if  tbe  Postmaster  General   thought  they 
did,  and  that  such  defense  could  have  availed 
m^inst  the  rights  of  the  bank  to  claim  these 
acceptances,  as  credits  in  this  suit,  the  same 
proof  which  would  haye  justified  a  recovery  in 
ao  action  by  the  United    States,  would  have 
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201;  Duval  y.  Umted  States,  25  Ct.  CI.  46;  Steels 
y.  United  -S^lf<r^  113U.  S.  128  [28:  952];  United 
States  y.  Burchard,  125  U.  S.  17«  [31:  6621; 
United  States  y.  Stnhl,  151  U.  S.  366  [38:  194J. 
And  it  has  been  often  applied  in  instances  of 
the  improvident  issue  of  patents.  Stone  y. 
United  States,  69  U.  S.  2  Wall.  525  [17:7651; 
Utiited  States yf.  Minor,  114  U.  S.  23:^  [29:  nO|; 
Midlan  v.  United  States,  118  U.  S.  271  [30: 
170];  Wisconsin  0.  li.  Co,  y.  Forsythe,  159  U. 
S.  46  [40:  71]. 

In  Steele  v.  United  States,  the  Nayy  Depart- 
ment, in  contracting  with  tbe  claimant  for  cer- 
tain work  upon  vessels,  delivered  to  him  cer- 
tain old  materials  at  the  agreed  price  of  $2,000, 
which  was  considerably  less  than  the  true 
value.  In  his  suit  for  payment  on  the  contract 
it  was  contended  that  the  delivery  of  these  ma- 
terials to  him  at  an  agreed  price  was*with  [208 
out  warrant  of  law, and  that  the  materials  having 
been  disposed  of  should  be  accounted  for  by 
the  claimant  at  their  true  yalue.  This  conten- 
tion was  sustained,  and  this  court  said:  ^'The 
fact  tbat  the  account  of  the  appellant  was  set- 
tled by  the  officers  of  the  Navy  Department, 
by  charging  him  with  the  value  of  the  old  ma- 
terial  at  $'<J,000,  is  no  bar  to  the  recovery  of  its 
real  value  by  the  government.  The  whole 
transaction  was  illegal,  and  appellant  is  charge- 
able with  knowledge  of  the  fact." 

In  United  States  y.  Burchard,  125  U.  S.176 
[31:662],  the  claimant,  an  engineer  ofBcef.  re- 
tired October  26,  1874,  and  entitled  to  half  sea 
pay,  was  paid  from  said  date  up  to  April  1, 
1878,  at  a  higher  rate,  whereby  he  received 
$425  in  excess  of  that  allowed  by  law,  his  pay 
at  that  rate  being  passed  from  time  to  time  by 
both  the  disbursing  officers  in  the  Navy  De- 
partment and  by  the  accounting  officers.  Af- 
ter April  1,  1878,  he  was  paid  at  a  lower  rate, 
which  this  court  held  to  be  the  legal  rate.  He 
brought  suit  for  the  difference  after  1878,and 
the  government  counterclaimed  for  the  $425 
paid  to  him  prior  to  that  time.  His  petition 
was  dismissed,  and  the  court  held  the  govern- 
ment could  recover  the  overpayment  for  the 
prior  period.  Mr.  Chief  Justice  Waite,  speak- 
ing for  the  court,  observed  that  in  no  event 
was  he  entitled  to  more  than  half  sea  pay,  and 
that  all  over  that  which  he  got  was  by  a  mis- 
take of  the  accounting  officers,  and  said:  "It 
only  remains  to  consider  whether  the  i^mount 
which  has  thus  been-  paid,  or  as  much  thereof 
as  is  embraced  in  the  counterclaim,  can  be  re- 
covered back  in  this  action,  and  we  are  of  the 
opinion  that  it  can.  The  action  was  brought 
by  Burchard  to  recover  a  balance  claimed  to 
be  due  on  pay  account  from  the  date  of  his  re- 
tirement, lie  had  been  paid  according  to  his 
present  claim  until  April  1,  1878.  and  conse- 
quenty  there  was  nothing  to  complain  of 
back  of  that  date.  But  in  reality  the  account 
had  never  been  closed,  and  was  always  open 
to  readjustment.  Overpayments  made  at  one 
time  by  mistake  could  be  corrected  and  prop- 
erly charged  against  credits  coming  in  after- 
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T^ards.  His  pay  was  fixed  by  law,  and  the  dis- 
bursincr  officcrsof  the  depart  meDt  had  no  autbor- 
209]  ity  to  allow  him  any  moie.  *If  they 
did,  it  was  in  violation  of  the  law,  and  he  has 
DO  right  to  keep  what  he  thus  obtained. 
Whether  the  government  can  in  any  case  be 
precluded  from  reclaimine:  money  which  has 
been  paid  by  its  disbursing  and  accounting 
ofiScers  under  a  mistake  of  law  is  a  question 
which  it  is  not  now  necessary  to  decide  any 
more  than  it  was  in  McElraVi  v.  United  States, 
102  U.  S.  426.  441  [26: 189.  192],  when  it  was 
sugcrested.  This  is  a  case  where  the  dis- 
bursing officers,  supposing  that  a  retired  offi- 
cer of  the  navy  was  entitled  to  more  than  it 
turns  out  the  law  allowed,  have  overpaid  him. 
Certainl}' under  such  circumstances  the  mis- 
take may  be  corrected." 

In  UniUd  States  v.  Siahl,  151  U.  S.  366  [38: 
194],  the  claimant,  a  naval  officer,  upon  a  dilfer- 
enceof  opinion  as  to  the  law,  had  been  overpaid 
in  the  grade  then  occupied  by  him,  and  sued 
for  a  deficiency  claimed  to  exist  in  his  pre- 
vious grade.  This  court  sustained  his  con- 
tention as  to  the  previous  grade,  and  held  that 
he  had  been  entitled  in  that  crrade  to  the  in- 
creased compensation,  but  that  the  excessive 
{)ayments  which  had  been  made  to  him  iu  the 
atter  grade  should  be  deducted  from  any  sum 
which  might  be  found  due  him  in  the  former. 

In  MuUan  v.  United  Statics,  1 18  U.  S.  271  [30: 
170],  a  suit  to  vacate  a  patent  which  had  been 
^ranted  for  certain  coal  lands,  the  court  held 
that  the  mistake  was  one  of  law ,  but  that,  never- 
theless, it  having  been  committed  and  the  pat- 
ent given  for  lands  which  the  land  officers  were 
not  authorized  to  patent,  the  patent  could  be 
annulled  by  the  court.  And  Mr.  Chief  Jus- 
tice Waite  said:  "It  is  no  doubt  true  that 
the  actual  character  of  the  lands  was  as  well 
known  at  the  Department  of  the  Inierior  as 
it  was  anywhere  else,  and  that  the  Secretary 
approved  the  lists,  not  because  he  was  mis- 
taken about  the  facts,  but  because  he  was  of 
opinion  that  coal  lands  were  not  mineral 
lands  within  the  meaning  of  the  act  of  1858. 
and  that  they  were  open  to  selection  by  the 
•tate;  but  this  does  not  alter  the  c  ise.  The 
list  was  certified  without  authority  of  law^ 
and,  therefore,  by  a  mistake  against  which  re- 
lief in  equity  may  be  afiforded.  As  was  said  in 
Stone  V.  United  States,  69  U.  S.  2  Wall.  525, 
685  [17:  765,  767]:  '  The  patent  is  but  evidence 
of  a  grant,  and  the  officer  who  issues  it  acts 
ministerially  and  not  judicially.  If  he  issues  a 
2  lO] paten tfor*land  reserved  from  sale  by  law, 
such  patent  is  void  for  want  of  authority. 
But  one  officer  of  the  land  office  is  not  com- 
petent po  cancel  or  annul  the  act  of  his  prede 
cessor.  That  is  a  Judicial  act,  and  requires 
the  judgment  of  a  court.'" 

In  Witconsin  C.  R  Co,  v.  ForsytJie,  159  U. 
8.  47  [40:  71],  which  was  an  action  of  eject- 
ment to  recover  certain  lands  claimed  to  have 
been  included  within  its  grant,  but  which 
defendant  insisted  were  outside  of  its  grant 
and  subject  to  private  entry,  this  court  said: 
"But,  further,  it  is  urged  that  this  question 
of  title  has  been  determined  iu  the  land  de- 
partment adversely  to  the  claim  of  the  plain 
tiff.  This  is  doubtless  true,  but  it  was  so  de 
termined,  not  upon  any  question  of  fact,  but 
upon  the  construction  of  the  law;  and  such 
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matter,  as  we  have  repeatedly  held.  Is  not 
concluded  by  the  decision  of  the  land  depart- 
ment." 

As  a  general  rule,  and  on  grounds  of  pub- 
lic policy,  the  government  cannot  l)el)ound  by 
theaction  of  i IS  officers,  who  must  be  held  to 
the  performance  of  their  duties  within  the 
strict  limits  of  their  legal  authority,  where,  by 
misconstruction  of  the  law  under* which  tJiey 
have  assumed  to  act.  unauthorized  payments 
are  made.  Whiteside  v.  UniUd  States,  9$ 
U.  S.  247  [23:  882];  Hawkins  v.  Untied 
States,  96  U.  S.  689  [24:  607).  and  cases  before 
cited.  The  question  is  not  presented  as  be- 
tween the  government  and  its  officer,  or  be- 
tween the  officer  and  the  recipient  of  such- 
payments,  but  as  between  the  government 
and  the  rpci|)icnt,  and  is  then  a  questioft 
whether  the  latter  can  l)e  allowed  to  retaia 
the  fruits  of  action  not  authonzed  by  law,  re- 
sulting from  an  erroneous  conclusion  by  the 
agent  of  the  government  as  to  the  leiral'offcct 
of  the  particular  statutory  law  under  or  ia 
reference  to  which  he  is  proceeding. 

Section  4057  of  the  Revised  Statutes  reads: 
"In  all  cases  where  money  has  been  paid  out  of 
the  funds  of  the  Postoffice  Department  under 
the  pretense  that  service  had  been  performed 
therefor,  when,  in  fact,  such  service  has  not 
been  performed,  or  as  additional  allowance  for 
increased  service  actually  rendered,  when  the 
additional  allowance  exceeds  the  sum  which, 
according  to  law,  might  rightfully  have  been 
allowed  therefor,  and  iu  all  otbercases  where 
money  of  tlie  department  has  been  paid  to  any 
person  in  consequence  of  fraudulent  represen- 
tations, *or  by  the  mistake. collusion,  or  [2211 
misconduct  of  any  officer  or  other  employee  in 
the  postal  service,  tbe  Postmaster  General  sbali 
cause  suit  to  be  brought  to  recover  such  wrong 
or  fraudulent  payment  or  excess,  with  interest 
thereon." 

Undoubtedly  the  word  "mistake,"  as  used  in 
this  section,  includes  an  erroneous  conclusion 
in  the  construction  or  application  of  a  statute. 
And.  this  being  so,  as  the  duty  is  developed 
on  the  Postmaster  General  to  cause  suit  to  be 
brought  where  money  has  been  illegally  paid 
by  reason  of  misconstruction  or  misapprehen- 
sion of  the  applicable  law,  it  follows  that  he 
must  be  regarded  as  empowered  to  reconsider 
prior  decisions  to  determine  whether  such  a 
miiftake  has  been  committed  or  not.  If  in  bis 
judgment  money  has  been  paid  without  au- 
thority of  law  and  he  has  money  of  the  re- 
cipient in  his  hands,  he  is  not  compelled  to  pay 
such  money  over  and  sue  to  recover  the  illegal 
payments,  but  may  hold  subject  to  the  de- 
cision of  the  court  when  the  claimant  sues. 
United  States  v.  Carr,  182  U.  S.  644  [83:  4^81: 
(iraiiot  V.  United  States,  40  U.  S.  15  Pet.  886 
[10:  759';  Steele  v.  United  States,  113  U.  S. 
128  [2^-952];  United  St'ites  v.  Burehard, 'iM 
U.  S.  176  [31:  6621;  Unittd  States  v.  Stahl,  161 
U.  S.  366  [38:  194J.  And  in  that  way  multi- 
plicity of  suits  and  circuity  of  action  are 
avoided 

It  is  unnecessary  to  cro  into  a  discussion  of 
the  exceptions  which  may  exist  between  pri- 
vate parties  to  the  rule  that  moneys  psM 
through  mistake  of  law  cannot  be  recovered 
back. 

This  branch  of  the  case  was  disposed  of  hy 
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the  court  of  claims  od  the  authority  of  Dvval 
V.  United  States,  26  Ct.  CI.  46.  It  was  there 
held  that  *'tbe  items  of  the  several  stntemeots 
upon  which  the  sixth  auditor  certifies  balances 
due  for  carrying  the  mails  ordinarily,  and  in 
the  absence  of  special  circumstances,  may  be 
regarded  as  runnings:  accounts,  at  least  while 
the  parties  continue  the  same  dealings  between 
themselves;  and  that  money  paid  in  violation 
of  law  upon  balances  certified  by  the  account- 
ing officers  generally  may  be  recovered  back 
by  counterclaim  or  "otherwise  where  no  pecul- 
iar circumstances  appear  to  make  such  recov- 
ery inequitable  and  unjust."  The  mi.siake 
was,  indeed,  treated  as  one  of  fact,  the  post 
office  officials  erroneously  assuming  through 
212]oversight  that  the  *road  in  question  had 
Eotbeeu  aided  bygrantsof  land,  but  the  govern- 
ing principle  in  the  case  before  us  is  the  same. 

ileference  was  made  to  Barnes  v.  District  of 
Cotumbia,  22  Ct.  CI.  366.  394.  wherein  it  was 
ruled.  Richardson,  Ch.  J.,  delivering  the  opin- 
ion, that  "the  doctrine  thai  money  paid  can 
he  recovered  back  when  paid  in  mistake  of 
fact  and  not  of  law  does  not  have  so  general 
application  to  public  officers  using  the  funds  of 
the  people  as  to  individuals  dealing  with  their 
own  money  where  nobody  but  themselves  suf- 
fer for  their  ignorance,  carelessness,  or  indis- 
cretion, because  in  the  former  case  the  elements 
of  agency  and  the  authority  an^  duty  of  offl 
cers,  and  their  obligations  to  the  public,  of 
which  all  persons  dealing  with  them  are  bound 
to  take  notice,  are  always  involved."  We 
concur  in  these  views,  and  are  of  opinion  that 
there  is  nothing  on  this  record  to  take  the  case 
out  of  the  scope  of  the  principle  that  parties  re- 
ceiving moneys  illegally  paid  by  a  public  offi- 
cer are  liable  ex  aquo  et  bono  to  refund  them. 

The  petition  sets  forth,  among  other  things, 
that  the  Postmaster  General  wrongfully  and 
unlawfully  withheld  the  $12,532.43  out  of 
moneys  due  petitioner,  which  was,  therefore, 
entitled  to  recover  the  full  amount;  and  to  each 
and  every  allegation  of  the  petition  the  gov- 
ernment interposed  a  general  traverse.  It  is 
now  said  that  a  counterclaim  or  set  off  should 
have  been  pleaded,  but  the  record  does  notdis 
close  that  this  objection  was  raised  below, 
while  the  findings  of  fact  show  that  the  entire 
matter  was  before  the  court  for,  arid  received, 
adiudication.  Moreover,  it  hasbeenrepeatedlr 
held  that  the  forms  of  pleading  in  the  court  of 
claims  are  not  of  so  strict  a  character  as  to  re- 
quire omissions  of  this  kind  to  be  held  fatal  to 
the  rendition  of  such  judgment  bs  the  facts  de 
mand.  United  States  v.  Burns,  79  U.  S.  12 
Wall.  246,  254  [20:388.  890];  Clark  v.  United 
Statei,  95  U.  8.  539,  543  [24:  518,  520];  United 
Slates  V.  Behan,  110  U.  S.  338.  347  [28:  168. 
171];  United  States  v.  Carr,  132  U.  S.  644. 
150  [33:  483.' 4851. 

Judgment  a  firmed, 

Mr.  Justice  Peckham  dissented  on  the 
question  of  the  right  of  the  government  to  off- 
■et  the  alleged  overpayments  prior  to  July  1, 
loo3» 
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UNITED  STATES,   Appt,,     [213 

WILLIAM  J.  VERDIER,  Administrator. 

(See  S.  C.  Reporter's  ed.  213-230.) 
Interest  on  judgment — on  postmaster's  account, 

1.  Interest  on  a  judirmeDt  aRainst  a  postmaster  for 
a  balance  due  on  bis  account  to  tbe  United  States 
must  be  added  to  tbe  JudftmeDt  from  tbe  time  of 
verdict,  wben  tbe  Judgment  remains  unpaid  for 
man}'  years  and  until  a  readjustment  of  tbe  poet- 
master's  8«lury  under  tbe  act  of  Congress  of 
March  3,  1883,  shows  a  balance  in  bis  favor  even 
after  deductinar  tbe  Judgment,  altbouf^b  such  in- 
terest cannot  be  offset  by  any  interest  on  bis 
claim  for  the  readjusted  salary  earned  prior  to 
tbe  Judgment  because  it  was  unliquidated. 

2.  Tbe  neglect  of  tbe  Postmaster  General  to  read- 
just  tbe  salary  of  a  postmaster  when  it  is  bis  dutj 
to  do  so  will  not  eniitie  tbe  postmaster  to  mter- 
est  on  tbe  amount  allowed  him  prior  to  the  time 
of  its  liquidation,  since  tbe  Kovernmeut  is  not 
chargeable  for  tbe  neglect  of  its  oificers. 

[No.  49.] 

Argued  October  SO,   1S96.    Decided  Notemher 

16,  1896. 

ON  APPEAL  from  a  judgment  of  the  Court 
of  Claims  in  favor  of  the  plaintiff,  William 
J.  Verdier,  administrator  of  James  R.  Verdier, 
deceased,  apainst  the  United  States,  for  an 
amount  claimed  to  be  due  to  said  deceased  on 
a  readjustment  of  his  accounts  as  postmaster. 
Reversed,  and  case  remanded  with  direction 
to  dismiss  the  pe'ilion. 
See  same  case  below,  28  Ct.  CI.  268. 

Statement  by  Mr.  Justice  Brown: 

This  was  a  petition  by  the  administrator  of 
James  R.  Verdier,  deceased,  for  the  payment 
of  a  balance  of  $1,300.41  claimed  to  be  due 
him  upon  a  readjustment  of  his  accounts  as 
postmaster  at  Beaufort.  South  Carolina,  from 
Julv  I.  1806,  to  April  30.  1869. 

Upon  a  hearing  in  the  court  of  claims  that 
court  made  tbe  following  findings  of  fact: 

•*1.  James  R.  Verdier  was  a  duly  qualified 
postmaster  at  Beaufort,  South  Carolina,  from 
July  1.  1866,  to  the  30th  day  of  April,  1869. 

"2.  Upon  his  retirement  from  ofiftce  he  ap- 
peared as  indebted  to  the  United  States,  on  the 
fHce  of  his  postal  accounts,  in  the  sum  of 
$929.20.  June  28. 1870,  an  action  was  brought 
by  the  United  States  against  bim  on  his  official 
bond,  in  the  United  States  district  court  of 
South  Carolina,  to  recover  said  sum,  a'^d  July 
5.  1870,  tbe  jury  returned  a  verdict  in  favor  of 
the  Cnited  States  for  tbe  sum  of  $l,oti8.20, 
which  verdict  was,  upon  motion  of  Verdier's 
attorney,  set  aside. 

"October  81  following,  tbe  attorney  for 
said  Verdier  consented  that  the  case  be  sub- 
mitted to  tbe  court,  and  upon  said  date  the 
jury  returned  a  verdict  in  favor  of  the  United 
States  against  Verdier  for  the  sum  of  $1,059.98; 
the  costs  were  $36.80;  total,  $1,095.83.     Judg- 

NoTE.--w4»  to  interest^  when  recoverable  aa  dnmaoea 
or  on  money,  see  note  to  Sneed  v.  Wister,  6:  717. 

As  to  rate  of  interest  after  maturity,  see  note  to 
Ohio  V.  Frank,  26:  53L 

As  to  thende  for  calculation  of  fnterMf,  see  note 
(o  Story  y.  Liyingstoo,  10: 200. 
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ment  thereon  was  duly  signed  January  25, 
1871. 

•*8.  Novembers,  1885,  application  was  made 
to  the  Postmaster  Geueral  hy  tbe  administrator 
21 4]for  a  review  and  readjustment  *of  deced- 
ent's salary  as  postmaster  aforesaid,  under  the 
provisions  of  tbe  act  of  March  3,  1883,  22  Stat, 
at  L.  487.  December  23,  1885,  -jsaid  salary  was 
readjusted  and  tbe  sum  of  $2,892.84  fnund  due 
said  decedent's  estate.  August  4,  ittSQ,  a  sum 
of  money  was  appropriated  by  Congress  to 
pay  this  and  similar  allowances.  24  Stat,  at 
L.  807,  808. 

"4.  March  4. 1887,  decedent's  postal  account 
was  audited  by  tbe  auditor  for  tbe  Postofllcc 
Department,  w'bo  charged  his  account  with  the 
aforesaid  judgment  and  interest  thereon  from 
July  5,  1870,  to  August  4,  1886  (the  date  of 
appropriation),  and  costs  of  suit,  the  total 
thereof  being  the  sum  of  $2,296.77,  and  de- 
ducted this  sum  from  the  amount  of  salary 
credited  to  said  account,  showing  a  balance 
of  $596.07. 

•'June  20,  1887,  tbe  United  States  attorney 
for  tbe  aforesaid  district  was  instructed  to 
satisfy  said  judgment,  which  was  accordingly 
done  July  26,  18>i7. 

"The  sum  of  $596.07  was  paid  plaintiff, 
who  gave  tbe  following  receipt: 

"  'Mailed  Sept.  14,  1887.  Received 
^  Sept.  26,  1887,  the  transfer  draft  of  tbe 
S  ^  Third  Assistant  Postmaster  General,  No. 
S«  4655,  for  596  dollars.  07  cents  in  my 
C'o  favor  on  the  Postmaster  at  New  York, 
^      State  of  N.  Y.,  to  the 

*•  'W.  J.  Verdler.  Administrator.'  " 

Upon  these  facts  the  court  found  as  a  con- 
clusion of  law  that  the  petitioner  was  entitled 
to  recover  in  the  sum  of  il.233.57  (28  Ct.  Gl. 
268),  for  which  amount  judgment  was  entered, 
and  the  United  States  appealed. 

Mean.  Joahna  Eric  Dodfl^e,  Assistant 
Attorney  General,  and  John  O,  Capers  for  ap- 
pellant. 

Mr.  Harrey  Spaldinff  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

2 1  A]  ^he  contest  in  this  case  is  really  over  a 
question  of  interest.  Upon  the  termination  of 
his  services  as  postmaster.  Verdier  was  found, 
upon  the  face  of  his  accounts,  to  be  indebted 
to  tbe  government.  Suit  was  brought  against 
him  upon  his  bond,  and  a  verdict  obtained 
)uly  5, 1H70,  for  $1,063.20,  wbicli  was  subse- 
quently set  aside:  but  the  action  ultimately 
resulted  In  a  judgment  against  him,  rendered 
January  25,  1871.  in  the  sum  of  $1,095.83. 

By  U.  S.  Rev.  Stat.  §  966.  ''interest  shall  be 
allowed  on  all  judgments  in  civil  causes  re- 
covered in  a  circuit  or  district  court,  ...  in 
all  cases  where,  by  the  law  of  the  state  in 
which  such  court  is  held,  interest  may  be 
levied  under  process  of  execution  on  judgments 
recovered  in  the  courts  of  such  state;  and  it 
shall  be  calculated  from  the  date  of  the  judg- 
ment, at  such  rate  as  allowed  by  law  on  judff 
ments  recovered  in  the  courts  of  such  state  " 
We  see  no  reason  why  this  section,  or  §  3624, 
fixing  the  rate  of  interest  upon  delinquent 
accounts  of  public  officers  at  6  per  cent,  does 
not  apply  to  this  case.     Verdier  was  there- 
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fore  properly  charged  with  interest  upnn  the 
judgment.  Amis  v.  Smith,  41  U.  S.  16  Pe«. 
303  [10:973]. 

By  tbe  act  of  July  1, 1864  (13  Stat,  at  L.  885). 
tbe  system  wbicb  had  tberetofore  prevailed 
of  paying  postmasters  by  a  commission  upon 
the  receipts  of  their  offices  was  changed,  and 
postmasters  were  divided  into  five  classes  and 
paid  by  a  salary  gauged  by  their  compensa- 
tion for  the  two  consecutive  years  preceding 
the  act.  Tbe  classification  of  postmasters  waa 
determined  by  tbe  Postmaster  General  upon 
the  basis  of  the  commissions  previously  paid 
to  them,  and  tbe  exact  amount  of  their  salaries 
fixed  within  certain  limitation  provided  by  the 
act  foreach  class.  There  was  a  further  provisloD 
in  tbe  2d  section  that  the  salary  should  be  re- 
viewed and  readju$ited  by  thePostmaster  Gener- 
al once  in  two  years,  upon  the  basis  upon  which 
ttie  salary  was  ori^nnally  fixed;  but  that  such 
change  should  not  take  effect  until  the  first 
day  of  the  quarter  next  following  tbe  order 
for  the  same.  This  section  was  amended  hf 
the  act  of  July  12.  1806  (14  Stat,  at  L.  59,  60), 
by  adding  a  proviso  that  when  the  quarterly 
returns  of  any  postmaster  showed  that  the 
salary  allowed  was*lO  per  cent  less  tban[21|| 
it  would  have  been  on  a  basis  of  commissiona, 
the  Postmaster  General  should  review  and  re- 
adjust under  the  provisions  of  tbe  prior  ad. 

It  will  be  observed  that  these  acts  of  1804 
and  1866  were  both  prospective  in  their  opera- 
tion. United  States  v.  McLean,  95  U.  8.  700 
r24:  579].  We  must  assume  that  when  Ver- 
aier  took  office  July  1,  1866,  bis  salary  waa 
fixed  by  the  Postmaster  General  under  the  act 
of  1864.  this  being  the  date  at  which  the  fini 
biennial  term  fixed  by  the  act  of  1864  exnired. 
It  would  seem  that  no  readjustment  coula  tbeo 
be  made  until  the  lapse  of  two  years  or  ODtll 
July,  1868,  unless,  upon  satisfactory  repre* 
sentation,  it  was  deemed  expedient  by  the  Post- 
master General.  If  a  readjustment  had  beem 
made  under  these  acts,  it  would  have  operated 
prospectively  only,  and  until  April  30,  1800, 
when  he  ceased  to  serve  as  postmaster.  Whj 
a  readjustment  was  not  made  does  not  appear. 
It  may  have  been  for  the  absence  of  quarterlj 
returns,  as  there  is  no  finding  that  such  retume 
were  made.  It  may  have  b^n  by  simple  nes- 
lect  of  the  Postmaster  General  to  comply  wito 
tbe  law;  but  there  is  no  evidence  of  his  refusal 
to  do  so,  and  in  any  event  the  governmeDt 
would  not  Ite  liable  for  his  neglect  in  that  per* 
ticular.  United  States  v.  Kirkpatriek,  88  U. 
S.  9  Wheat.  72016:  199];  United  Slates^,  Sksr- 
man,  98  U.  S.  565  [25:  235].  It  was  not  nntil 
1883  that  the  Postmaster  General  was  author- 
ized to  readjust  the  compensation  of  postmas* 
ters  and  to  make  such  readjustments  retro- 
spective. 

By  the  act  of  March  3,  1883  (22  Stat,  at  L. 
487).  the  Postmaster  General  was  authorized 
and  directed  to  readjust  the  salaries  of  postmaa- 
ters  whose  salaries  had  not  tberetofore  been 
readjusted  under  tbe  act  of  1866,  *'who  had 
made  sworn  returns  of  their  receipts  and  busi- 
ness for  readjustment  of  salary"  to  the  depart- 
ment, or  who  had  "made  quarterly  returns  in 
conformity  to  the  then  existing  laws  and  rega- 
laiionn,  showing  that  the  salary  allowed  waa 
10  per  cent  less  than  it  would  have  been  upoa 
the  basis  of  commissions,"  such  read  justmenl 
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to  be  mtide  in  accordaoce  with  the  act  of  1866, 
and  'Ho  date  from  tbe  begioniDg  of  the  quarter 
succeeding  that  in  whicb  such  sworn  returns  of 
21 7]receipt8and  business^oi  quarterly  returns 
were  made,  provided,  that  every  readjustment 
of  salary  under  this  act  shall  be  upon  a  written 
application  signed  by  the  postmaster  or  late 
postaiaster  or  le^^al  representative  entitled  to 
aucb  readjustment." 

Pursuant  to  this  statute  application  was 
made  by  tbe  administrator  of  Verdier  for  a  re- 
view and  readjustment  of  his  salary  as  post- 
master, and  on  December  28, 1885,  his  salary 
was  readjusted,  and  the  sum  of  $2,092.84  found 
to  be  due  bis  estate. 

Oo  August  4.  1886,  an  act  was  passed  by 
Congress  (24  Stat,  at  L.  307)  appropriating  a 
sum  of  money  to  pay  this  and  similar  allow- 
ances. Yerdier's  account  was  finally  audited 
llarch  4,  1887.  In  this  statement  he  was 
charged  with  the  judgment  and  interest  thereon 
from  July  5. 1870,  to  August  4.  1886  (the  date 
of  the  appropriation),  the  total  beins;  tbe  sum 
of  $2,206.77,  and  was  credited  with  the  amount 
of  bis  readjusted  salary  and  a  balance  of 
$596.07  found  to  be  due  him.  This  sum  was 
subsequently  paid,  the  receipt  of  petitioner's 
administrator  taken  for  the  amount,  and  tbe 
Judgment  against  Verdier  satisfied  of  record 
Jul^  25,  1887.  On  ^September  28.  1888,  this 
petition  was  filed  to  recover  tbe  difference  be- 
tween the  original  verdict  and  the  amount 
which  was  deducted  from  his  readjusted  salary 
"Upon  final  settlement. 

By  the  act  of  1883  no  readjustment  could  be 
made  except  upon  the  application  of  the  post- 
master, and  when  that  application  was  made 
In  this  case,  tbe  salary  was  for  tbe  first  time 
readjusted.  Until  this  time  the  debt  was  not 
liquidated, — in  fact  it  would  be  more  accurate 
to  say  that  it  did  not  exist.  The  argument  is 
made  that,  as  the  readjusted  salary  was  earned 
prior  to  the  verdict  against  Verdier  of  July  5, 
1870,  be  ought  not  to  be  charged  with  inter- 
est upon  the  judgment  against  him  for  the  six- 
teen years  which  elapsed  from  that  time  until 
August,  1886,  when  tbe  act  of  Congress  ap- 
propriating money  for  the  payment  of  read- 
justed salaries  was  passed:  or,  which  is  nearly 
tbe  same  thing,  that  tbe  government  should  lie 
charged  with  interest  upon  his  readjusted  com- 
pensation from  tbe  time  he  left  the  ofiSce.  It 
would  certainly  seem  to  be  equitable  that,  if 
tbe  government  were  indebted  to  Verdier  at  tbe 
time  it  obtained  judgment  against  him,  it 
21 8]sboul(i  not  cbarge^him  with  interest  upon 
its  judgment.  But  interest  being  a  matter  of 
purely  statutory  regulation,  we  are  bound  to 
give  or  withhold  it  as  the  statute  directs.  By 
tbe  judgment  of  tbe  district  court  of  South 
Carolina,  Verdier  became  indebted  to  the  gov- 
ernment on  January  25,  1871,  in  tbe  sum  of 
tl.095.83,  and  as  he  did  not  pay  the  debt  at 
tbe  time,  be  was  properly  chargeable  with  in- 
terest    U.  8.  Kev.  Stat.  ^  966. 

Upon  the  other  hand,  the  government  did 
not  become  a  debtor  to  Veidier  until  his  claim 
was  liquidated,  and  by  U.  S.  Rev.  Slat.  ^1091, 
00  interest  can  be  allowed  upon  any  claim 
against  tbe  government  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  court  of 
claims,  unless  upon  a  contract  expressly  stipu- 
lating for  tbe  payment  of  interest.    The  theory 


upon  which  interest  is  claimed  seems  to  be  that 
the  Postmaster  General  was  in  fault  for  not 
having  readjusted  Verdier's  salary  under  the 
act  of  1866,  and  that  Verdier  ought  not  to  be 
prejudiced  by  such  default.  The  whole  difll- 
culiy  in  the  case,  however,  arises  from  the  fact 
that  tuere  were  claims  upon  both  sides.  Did 
the  case  of  the  government  stand  alone,  there 
could  be  no  doubt  whatever  that  Verdier's  es- 
tate would  be  properly  chargeable  with  inter- 
est. Upon  the  other  band,  if  his  accounts  had 
been  settled  and  paid  at  tbe  expiration  of  his 
term,  and  a  claim  were  now  made  under  the 
act  of  1883,  it  would  not  be  claimed  that  the 
government  would  be  chargeable  with  inter- 
est. The  equity  of  petitioner's  claim,  if  there 
be  any,  arises  from  tbe  fact  that  while  interest 
was  running  against  him  on  bis  judgment,  the 
government  was  equitably  his  debtor.  Were 
the  case  between  private  individuals  perhaps 
interest  would  be  chargeable  to  both  parties; 
but  we  are  unable  to  see  bow  the  fact  that 
there  were  mutual  claims  can  authorize  us  to 
disregard  the  plain  letter  of  the  statutes.  There 
is  really  no  greater  hardship  in  denying  the 
petitioner  interest  than  there  would  have  been 
if  he  bad  not  been  a  judgment  debtor  of  the 
government. 

An  inherent  vice  of  petitioner's  argument  is 
in  the  assumption  that  he  and  the  government 
stand  upon  an  equality  with  respect  to  interest. 
The  truth  is  that  in  its  dealings  with  individ- 
uals public  policy  demands  that  tbe  government 
^should  occupy  an  apparently  favored  [219 
position.  It  mav  sue,  but,  except  by  its  own 
consent,  cannot  be  sued.  In  tbe  matter  of 
costs  it  recovers  but  does  not  pay,  and  tbe  li- 
ability of  tbe  individual  would  not  be  affected 
by  tbe  fact  be  had  a  judgment  against  the 
government  which  did  not  carry  costs.  So 
the  statute  of  limitations  may  be  pleaded  by 
the  government,  but  not  against  it;  nor  is  it  af- 
fected by  the  laches  of  its  oflScers.  United 
StnteB  V.  Barker,  15  U.  S.  2  Wheat.  895 
[4:271]:  The  Antelope,  25  U.  S.  12  Wheat. 
540  [6:  723]:  United  States  v.  McUmore,  45  U. 
S.  4  How.  286  [11:977];  United  States  v.  Boyd, 
46  U.  8.  5  How.  29  [12j  86|:  United  State* 
V.  Thompson.  98  U.  S.  4<6  [25: 194];  Simmon* 
V.  Ogle,  105  U.  S.  271  [26:1087];  United  States 
Y.Kirkpa trick,  22  U.  S.  9  Wheat.  720  [6:  1991; 
United  States  v.  Mc/ioil,  25  U.  S.  12  Wheal 
505  [6:  709];  Oaussen  v.  United  States,  97  U. 
S.  684  [24: 1009].  Under  the  bankruptcy  law, 
it  was  a  p]*eferred  creditor,  and  its  claims  were 
paid  even  before  tbe  wages  of  operatives, 
clerks,  or  house  servants.  U.  S.  Rev.  Stat 
§5101.  In  short,  the  equities  which  arise  as 
between  individuals  have  but  a  limited  appli- 
cation as  between  the  government  and  a  citi- 
zen. 

Nor  is  it  strictly  true  to  say  that  the  govern- 
ment was  indebted  to  Verdier  at  the  date  of  its 
judgment  against  him.  He  had  performed 
services  for  which  an  indebtedness  was  sul)se- 
quently  voluntarily  created  by  tbe  government; 
but  until  the  readjustment  was  made  tbe  law 
imposed  no  obligation  upon  tbe  government  to 
pay  him  an  increased  salary.  Verdier  could  not 
have  availed  himself  of  it  as  a  set-off  or  counter- 
claim to  his  own  debt  to  the  governmedt,  and 
in  fact  it  never  became  a  debt  until  the  claim 
was  liquidated  under  the  act  of  1888.     As  was 
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■aid  by  this  court  in  United  States  v.  McLean, 
95  U.  8.  750,  753  [24:  579,  5^0]:  "The  law 
imposes  nooblipation  upon  llie  government  to 
pay  an  increased  salary  unless  a  readjustment 
has  preceded  it.  And  by  the  act  of  1866  the 
Postmaster  General  is  not  to  readjust  an  exist- 
ing salary  unless  the  quarterly  returns  made 
show  cause  for  it.  Now,  if  it  be  conceded  that 
the  quarterly  returns  made  on  the  last  day  of 
each  quarter,  beginning  with  June  30,  1871, 
made  it  the  duty  of  the" Postmaster  General  to 
make  a  readjustment  immediately  on  the  re- 
ceipt of  the  returns,  still  his  read justment  was 
220]*an  executive  act  made  necessary  bv  the 
law  in  order  to  perfect  any   liability  of  the 

government.  If  the  executive  officer  failed  to 
0  his  duty  he  might  have  been  constrained  by  a 
mandamus.  But  the  courts  cannot  perform 
executive  duties  or  treat  them  as  performeti 
when  they  have  been  neglected.  They  cannot 
enforce  rights  which  are  dependent  for  their 
existence  upon  a  prior  performance  by  an  ex- 
ecutive officer  of  certain  duties  he  has  failed  to 
perform.  The  right  asserted  by  the  claimant 
rests  upon  a  condition  unfulfilled."  In  that 
case,  as  stated  by  Mr.  Justice  Miller  in  United 
States,  McLean,  v.  Vilas,  124  U.  8.  86,  87 
fSl:  329,  330],  this  court  held  that  the  court  of 
claimscould  not  "perform  theduty  of  readjust- 
ing the  salary  under  the  acts  which  conferred 
that  power  on  the  Postmaster  General,  and 
that  there  was  do  legal  liability  against  the 
United  States  for  the  amount  claimed  by  him 
UDtil  that  officer  had  readjusted  the  salary  in 
accordance  with  those  acts  of  Congress;"  and 
in  United  States,  Mclean,  v.  Vilas  it  was  held 
that  the  statute  did  not  contemplate  a  readjust- 
ment oftencr  than  once  in  two  years  as  a  legal 
duty  or  obligation  on  the  part  of  the  Postmas- 
ter General. 

Yerdier's  claim  for  interest  in  this  case  is 
tMised  upon  the  assumption  that  the  Postmaster 
General  neglected  his  duty  in  failing  to  read- 
just his  salary.  We  have  shown  that  if  he  had 
performed  his  statutory  duty  bis  action  would 
Lave  been  prospective  only,  and  would  have 
covered  but  comparatively  a  short  period  of 
Verdier's  services;  but  however  this  may  be, 
the  government  is  not  chargeable  for  his  neg- 
lect in  that  particular. 

It  results  that  the  judgment  of  the- court  below 
must  be  reversed,  and  the  case  remanded  with 
direction  to  dismiss  the  petition. 

Mr.  Justice  Gray  did  not  hear  the  argu- 
ment and  took  no  part  in  the  decision  of  uiis 
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reputation  could  not  irrowout  of  the  opinion  of 
criminal  or  bad  raen.  but  only  out  of  the  dispot- 
siooatc  Judfirment  of  men  who  were  honest  and 
good  and  comi)ctent  to  form  such  Judgment,  and 
that  tbis  was  a  ncc&^ury  condition  of  the  admis- 
sibility  of  the  impeaching  testimony.  Is  too  naiw 
row  and  restricted. 

2.  Evidence  of  the  reputation  of  a  man  for  truth 
and  veracity  in  the  neighborhood  of  his  borne  it 
equally  competent  to  affect  his  credibility  as  a 
witness,  whether  it  is  founded  upon  dispassion- 
ate judgment,  or  admiration  for  constant  truth- 
fulness, or  natural  indignation  at  habitual  false* 
hood,  and  whether  his  neighbors  are  virtuous 
or  immoral  In  their  own  lives.  Such  considera- 
tions may  affect  the  weight  of  the  evidence,  but 
not  Its  competency. 

[No.  381.] 

Submitted  October  23,  1S9G.     Decided  November 

16,  ISUG. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas  to  review  a  judgment  of  conviction 
of  John  Brown  for  the  murder  of  Thomas 
Whitehead.  Recersed,  and  case  remanded  for 
a  new  trial. 

The  facts  are  stated  in  the  opinion. 

No  counsel  for  plaintiff  in  error. 

Mr,  J.  M.  Dickinson,  Assistant  Attorney 
General,  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  indictment  charging  John 
Brown,  in  separate  counts,  with  the  murders 
by  shooting  of  Thomas  Whitehead  and  of 
Joseph  Poorboy,  on  December  8,  1891,  at  the 
Cherokee  Nation  in  the  Indian  territory.  Two 
successive  convictions  upon  this  indictmeDt 
were  set  aside  and  new  trials  ordered,  because 
of  erroneous  rulings  and  instructions  of  the 
court  below,  as  stated  in  the  opinions  of  this 
court,  reported  in  150  U.  8.  93  [87:  1010],  and 
in  159  U.  8.  100  [40:  90J. 

At  the  third  trial,  the  government  intro> 
duced  evidence  tending  to  show  that  the  de- 
fendant, being  nineteen  years  of  ape,  and  ono 
Hampton,  being  seventeen  years  old,  partici- 
pated in  the  killing  of  Whitehead  and  Poor- 
boy  in  a  shooting  affray  about  9  or  10  o'clock 
at  night  on  December  8, 1891 ;  that  the  defend- 
ant and  Whitehead  were  white  men,  and  Poor- 
boy  and  Hampton  were  Cherokee  Indians; 
and  that  Hampton  had  since  been  killed  in  re- 
sisting arrest.  The  defendant  was  acquitted 
*by  tlie  jury  of  the  murder  of  Poorboy;  [222 
but  was  again  convicted  and  sentenced  upon  the 
count  for  the  killing  of  Whitehead,  and  sued 
out  this  writ  of  error. 

At  this  trial  Sam  Manus,  being  called  as  % 
witness  for  the  government,  testified  that  on 
the  night  of  the  killing  the  defendant  and 
Hampton  came  into  his  house,  and  said  tbey 
had  killed  Whitehead  and  his  comrade,  and 
taken  their  firearms  and  three  silver  dollars, 
all  thev  had,  from  Whitehead's  pocket,  and 
showed  the  witness  the  arms  and  money. 
Manus  further  testified  that  he  had  himself 
been  convicted  and  sentenced  to  the  peniten- 
tiary for  twelve  months  for  resisting  an  officer. 

Witnesses  called  by  the  defendant  testified 
that  the  reputation  of  Sam  Kanus  for  truth 
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and  veracfty  was  bad  amoog  the  people  of  the 
Deigbborliood  where  he  lived.  Other  wit- 
oes8«'8,  called  in  rebuttal,  testified  that  his  rep- 
Qtatioo  for  truth  and  veracity  was  good. 

The  court  instructed  the  jury  that  if  ••  the 
parties  or  either  of  them  was  roblied  of  prop 
criy  or  money  after  being  killed,  that  becomes 
a  potential  fact  in  the  case  to  show  that  there 
was  a  wilful  purpose  upon  the  part  of  those 
^who  may  have  done  the  killing;"  and  that  "  if 
these  parties  were  killed  for  the  purpose  of 
robl)ery,  the  very  fact  of  the  robbery  shows  a 
state  of  general  malevolence,' a  general  wick- 
edness of  purpose  and  a  cencral  design  to  do 
^wronc  that  is  of  a  doubly  criminal  character 
in  showing  the  existence  of  this  element  of  the 
-<^rime  of  murder  "    The  defendant  excepted 
to  these  instructions. 

The  court  further  instructed  the  jury  as  fol- 
lows: *'  One  of  the  principal  witnesses  in  this 
"^ase  is  Mr.  Sam  Man  us.    He  comes  before  you 
and  swears  to  inculpatory  statements  mude  by 
the  defendant  as  to  the  robbery.     He  swears 
-Id  you  as  to  the  statement  of  the  defend- 
-anl  that  he  got  $3  in  silver.     He  swears  to 
you  in   reference    to  a  statement    made  by 
tbe  defendant  as  to  takini;  the  firearms  of  these 
men  who  were  killed.     That  shows  a  robbery, 
if  true.     Efforts  have  been  made  and  brought 
'^0  bear  here  to  break  down  his  evidence,  to 
destroy  his  evidence  before  you,  by  impeach- 
'n^bis  general  character  for  truth.    It  is  neces- 
^2«l]8aiy  in  the  interest  of  *t ruth. and  in  the  in- 
terest of  justice,  and  in  the  interest  of  the  en- 
'^Orcementof  the  law  in  this  jurisdiction,  that  I 
*^lioii1d  give  you  an  admonition,  and  the  one  I 
^xn  DOW  about  to  ^ve  you.     That  is  a  proper 
"^^ay  to  attack  a  witness.     It  is  a  proper  way 
*^^0  destroy  his  evidence.    But  it  must  amount 
"^^  proof  of  a  certain  character.    It  must  show 
^    certain  condition.    It  is  a  method   that  is 
isily  resorted  to:  that  is  often  resorted  to.     I 
•%ie  these  conditions,  because  I  have  a  right 
%  on  account  of  their  notoriety,  on  account 
^>f  its  being  common  knowledge  before  you, 
"^^vd  before  this  court,  that  under  the  law  I  can 
^  ^ke  judicial  notice  of.     I  say  it  is  a  method 
■"^es-msily  resorted  to,  often   resorted  to  in-  this 

f'^irisdiction,  and  resorted  to  as  often  when  it 
^  based  upon  fraud,  upon  perjury,  and  upon 
'^  iiboroation  of  perjury.     It  is  a  method  of 
ttack  that  lets  in  personal  spite,  neighborhood 
_  ievaoces,  personal  animosity,  personal  bick- 
'rio|r,  and  the  personal  feelings  of  people.     It 
»peo8  wide  the  door  for  the  admission  of  all 
"^heae  things  that  if  properly  considered  go  to 
^Sloud  the  judgment  of  men,  but  in  many  of 
"Wiese  cases,  unfortunately,  they  are  the  very 
""^Keds  from  which  sprine  the  judgment  of  the 
"^ritness  as  to  the  general  character  of  the  wit- 
Maess  who  comes  before  you.    Now,  that  is  not 
^he  source  of  general  character.     Animosity, 
^be  feeling  of  hatred,  nor  of  neighborhood 
%ickeriofr,  that  may  produce  a  feeling  of  ani- 
Miosity  against  a  man,  is  not  the  source  from 
^bicb  Impeachment  by  proof  of  general  bad 
-character  is  to  come.    It  must  come  to  you  as 
the  opinion  of  the  people  in  the  neighborhood 
^here  the  man  is  known,  and  that  opinion 
must  be  founded  upon  a  state  that  is  dispas- 
sionate, must  grow  out  of  the  dispassionate 
Judgment  of  inen,  who  are  honest  men,  and 
•good  meo,  and  able  and  competent  to  make 
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up  a  judgment  of  that  kind.  It  is  not  the 
judgment  of  the  bad  people,  the  criminal  ele- 
ment, the  man  of  crime,  that  is  to  fasten  upon 
a  man  and  blacken  his  name;  that  is  not  the 
state  of  case  that  would  show  you  that  he  has 
eeneral  bad  character.  That  is  not  the  con- 
dition that  must  come  to  you  when  the  attack 
is  made  to  he  eCTective:  but  it  must  come  to 
you  as  an  honest  reflection  of  the  opinion  of 
the  people  generallv  in  the  neighborhood  where 
the  man  lives  and  is  known." 

*The  defendant,  at  the  time  of  the  de-[224r 
livery  of  the  charge,  and  before  the  jury  retired, 
as  appears  by  the  bill  of  exceptions  allowed  by 
the  presiding  judge,  alleged  exceptions  **  to  all 
the  remarks  of  the  court  in  reference  to  the 
impeachment  of  the  witness  Sam  Manus,"  and 
"to  that  part  of  the  charge  in  regard  to  the 
evidence  of  Sam  Manus:"  and  thereby  dis- 
tinctly and  sufficiently  excepted  to  the  instruc- 
tion just  quoted. 

There  was  conflicting  testimony  in  the  case 
as  to  what  took  place  in  the  affray  when  White- 
head and  Poorboy  were  killed;  and  the  gov- 
ernment much  relied  on  subsequent  admissions 
by  the  defendant,  as  testified  to  by  Sam  Manus. 
liis  character  for  truth  and  veracity  was  there- 
fore an  important  element  to  be  considered  bj 
the  jury  who  were  to  decide  the  guilt  or  iano- 
cence  of  the  accused. 

The  jury  were  indeed  instructed,  in  terms 
of  themselves  unobjectionable,  that  the  gen- 
eral character  of  a  person  must  come  to  the 
jury  "  as  the  opinion  of  the  people  in  the 
neighborhood  where  the  man  is  known;"  and 
again,  in  equivalent  phrase,  that  it  must  come 
to  them  **as  an  honest  reflection  of  the  opin- 
ion of  the  people  generally  in  the  neighbor- 
hood where  the  person  lives  and  is  known." 

Those  general  statements,  however,  were 
materially  qualified  by  the  intervening  defini- 
tion that  "  that  opinion  must  be  founded  upon 
a  state  that  is  dispassionate,  must  grow  out  of 
the  dispassionate  judgment  of  men,  who  are 
honest  men,  and  good  men,  and  able  and  com- 
petent to  make  up  a  judgment  of  that  kind;" 
and  "not  the  judgment  of  bad  people,  the 
criminal  element,  the  man  of  crime." 

The  jury  were  thus  plainly  told,  not  only 
that  reputation  could  not  grow  out  of  the 
opinion  of  criminal  or  bad  men,  but  that  it 
could  only  grow  out  of  the  dispassionate  judg- 
ment of  men  who  were  honest  and  good,  and 
competent  to  form  such  a  judgment.  And 
this,  as  appears  throujg;hout  the  Instruction 
upon  the  subject,  was  declared  to  be  a  neces- 
sary condition  of  the  admissibility  of  the  im* 
peaching  testimony. 

The  instruction  given  was  too  narrow  and 
restrictive.  Evidence  of  the  reputation  of  a  man 
for  truth  and  veracity  in  the  *neighbor-[225 
hood  of  his  home  is  equally  competent  to  affect 
his  credibility  as  a  witness,  whether  it  it 
founded  upon  dispassionate  judgment,  or  upon 
warm  admiration  for  constant  truthfulness,  or 
natural  indignation  at  habitual  falsehood;  and 
whether  his  neighbors  are  virtuous  or  immoral 
in  their  own  lives.  Such  considerations  may 
affect  the  weight,  but  do  not  touch  the  com- 
petency, of  the  evidence  offered  to  impeach  or 
to  support  his  testimony. 

The  instruction  in  Question  is  pervaded  by 
an  error  analogous  to  Uiat  for  which  the  Jadg- 
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mpDt  was  reversed  In  Smith  r.  United  Slata, 
161  U.  8.  85  140:626]. 

Ab  the  emr  in  ibia  respect  requires  the  ver- 
dict 10  be  set  aaiilc,  i1  would  be  su|>ertliious  to 
pass  upon  Ibe  many  other  questions  of  Uw 
prcnetited  by  llic  bill  of  excepiions  and  by  the 
assicDtuifDts  of  iTior,  some  of  wliicb  would  re- 
quire itrave  cousi deration .  were  it  oecessary 
to  decide  tliem  in  tbc  form  in  nbicb  Ibey  are 
presented  by  this  record. 

Juiigment  reterteJ,  and  eaie  remanded,  with 
directions  loset  aside  tbe  verdict  and  to  order 
a  Dcn  iriaL 

tir.  Justice  Brawer  dissenting: 

I  dissent:  Fir^it,  Beciiuse  afler  three  juries, 
thirty  six  juror.",  have  agreed  in  flndin;;  a  de- 
fendant guilty  of  tbe  crime  cbar;.'Cd.  nnd  such 
finding  bas  each  lime  been  approved  by  tlic 
trial  judge,  tbe  judgment  bnatd  upon  tbe  Insl 
verdict  ouKbt  not  lo  be  disturbed  unless  it  is 
manifest  Ibat  the  verdict  is  Bi;ain$t  ibe  truth 
of  tbe  case,  or  tbat  tbe  court  grossly  and  pre- 
judicially erred  on  tbe  Ittal. 

Second.  Because  the  testimony  lo  this  case 
discloses  an  outrageous  crime,  abowinj;  that 
this  defendant  in  connection  with  anoibci 
party,  tbat  otber  parly  alrendy  convicted  of 
one  murder  and  a  fugitive  from  justice,  in  tbe 
night  lime  called  from  their  slumbers  two  ofH 
cera  of  tbe  law  and  shot  tbem  down  witboul 
provocation.  Justice  and  Ibe  protectfoo  of 
society  unite  in  aavtog  tbat  it  Is  bigb  lime  such 
a  crime  was  punisbed. 

Third.  Because  no  sufflcient  eiception  was 
2201  lalten.  The  'entire  charge  of  tbe  court 
fills  about  tbirty-aeven  closely  printed  pages  of 
tberecord.  If  reprinted  here  it  would  make 
nearly  seveoty-five  pages  of  this  volume.  With 
the  exception  of  two  or  tbree  short  Insinictions 
at  tbe  close,  it  does  not  consist  of  Bcparatr^  In- 
•truclioos.  but  is  one  continuous  cbarge.  Thia 
charge  was  excepted  to,  as  appears  from  the 
record.  Id  this  way;  "Defendant,  John  Brown, 
•icepts  TO  those  parls  of  the  charce  oF  the  court 
to  the  jury  at  tbe  time  of  the  delivery  thereof, 
as  follows,  to  wit:  first,  to  tbat  part  of  the 
charge  relating  lo  what  the  court  says  oa  to 
evidence  that  'rancoC  be  bullied  or  btibed,'  as 
to  the 'fruits  of  tbe  crime,  Ibe  taking  of  (he 
money,'  elc:  second,  aa  to  tbe  definition  end 
illustrations  of 'wilrully:'"  and  sooti  through 
a  series  of  twenty -five  or  Ibirly  speciBcalinna. 
covering  therewith  the  entire  charge.  The 
KTeoteenth  is  as  follows:  "Di'fendanc  excepts 
to  all  tbe  remarks  of  the  court  in  refrrence  lo 
Ihe  Impeachment  of  the  witneM,  Sam  Manns;" 
and  again,  "also  excepts  to  that  part  of  the 
cbarge  in  regard  lo  tbe  evidence  of  Sam 
Uanus."  And  in  Ibis  way  only  was  objcctioo 
made  or  ezceplioo  taken  lo  the  charge,  or  any 
part  of  It.  Now.  there  is  about  a  page  refer- 
ring 10  the  teslimnD}[  of  Sum  Manus,  On  this 
page  are  staled  certain  rules  of  law,  which  it  Is 
conceded  are  correct,  and  it  is  only  a  portion  of 
the  language  used  lo  reference  lo  the  lesti- 
mony  of  Sum  Manus  thai  the  court  considetB 
objectionable.  I  bare  always  under.4lnod  that 
the  puiposc  of  an  objection  aod  exceplion  whs 
tocnlllhe  allention  of  Iht  triul  court  to  the 
particular  words  or  phrases  com  pin  iued  of  in 
order  that  ll  might  have  an  opporiunliy  lo 
consider,  and  if  need  be  correct,  the  alleged  er- 


ror.  The  decision  in  litis  case  seems  lo  n- 
tirely  ignore  this  purpose  and  to  make  tb<» 
Dotiag  of  an  objection  and  exception  simply  & 
request  lo  the  ap)>«llulc  court  to  search  Ihroufili 
tbeseveral  pngesof  aiharge  for  any  sentence  or 
sentences  which  its  critical  eye  may  disapproT* 
of.  For  all  practical  purpnset  s  »iagle  excep- 
tion might  )iiii  as  well   have  been  taken  lo  tM 

Fourth.  Because  this  part  of  the  charge  is  ■• 
a  whole  un  object  ion  able.  Tbe  lestimony  re- 
ferred to  was  admitted,  and  therefore  held'lo  bo 
competent.  The  rule  of  law  in  lefercnceto  im- 
peachment was  correctly  stated,  and  tlie  objec- 
tionable 'matter  was  prefaced  by  a  deo-[22T 
larallon  of  Ihe  court  Ibat  il  gives  a  mailer  of  ad* 
monil'OD.  Tbntadmoniliuo  was  just  andsound. 
Reputation  is  the  genetHl  judgment  of  th* 
community  in  res|H.'Cl  lo  the  wiine.ss  wliow 
reputation  is  chnllengeil,  and  is  not  made  up 
by  Ihe  QippanI  talk  of  a  few  outlaws. 

For  Ihese  reasons  1  dissent. 


UNITED  STATES. 

UNITED  STATES,  Appt., 

CHARLES  A.  HITCHCOCK  tt  at 

(See  a  a  '•Pratrie  Stnit  Bank  v.  UnUed  Statm,'^ 


He  porter's  ed.  Sn-lM.i 
Rightt  of  turety. 


T^ms,—Ai  In  gahrngatioii.  right  of  amignee  to,  attt 
r«(D  prtGT  tncumbrancv; iunUmTKUmbmne^^ri^kt 
•f.~m   note  to  Bank  of  Catted  State*  v,  FMCr, 


SVbrogatfonnf  nrrcKex:  uA<n  r<^  oeeniaK  utttttm 
on  bitnd»  and  fn  other  ttutaneet. 

Tbeiuretr  of  a  bankrupt  will  take  tbe  ptaoe  ol*. 
creditor  or  tbe  bankrupt  whoce  claim  lie  nUdlM. 
WatklDsr.  Wortbtnslno.2  Bland.  Cb.SM. 

Sureties  emitted  to  subrogation  may  maintain  •■ 
bill  to  set  aside  a  [rauduleot  coDveyanor  exeound 
by  their  prlDClpaL    Talum  r.Titum,  lIred.Bq,lIL 

ItttaBMOurltylKtolnileinniry  tbesuretr.andMto* 
to  secure  to  bim  an  atMoliiie  debt.  It  will  t>e  applied 
to  both  debts  pro  rata,  ttoaa  v.  Wilson.  T  SoiedM 
A  U.  753:  Xoon  v.  UobeDr.  I  B.  Hon.  Wh  Halm  T. 
rounB.  II  B.  Hon.  dUi  eon^a.  Ten  Bfok  v.  HoloNa. 
SSaodl.  Cb.  128. 

Tbe  estate  of  a  Suretr  paying  the  det>t  of  Ibe- 
prlDCtpal  will  have  Ibe  aame  rlgbt  or  aubroxatlOB 
asrbesuretr  bltDKir.    Ward's  Appeal  100  Pa.  M. 

Ball  of  a  partner,  wbo  have  i«ld  a  Judrment 
afmtnsthtm'fora  partnenliip  debt,  oanoot  be  ea^ 
roxated  lo  the  rtghla  ot  tbe  Judgment  eredUtOr 
Dtber  partneis.    Bowman  v.  Blodfetlt 


t.  B08. 
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totherlirbts  wblcta  the  United  States  mifrht  assert 
■gaioflt  afuDd  created  hy  the  retention  of  10  per 
oent  of  the  sums  estimated  from  time  to  time  as 
the  value  of  the  work  done,  in  order  to  insure  its 
completion:  and  this  right  relates  back  to  the 
makinir  of  the  contract,  and  is  superior  to  any 
equitable  lien  ac^erted  by  a  bank  for  moneys  ad- 
vanced to  the  contractor  without  the  surety^s 
knowledge  before  be  began  to  complete  the 
work. 

[Nos.  10.  16.1 

^rgned  and  Submitted   October  IS,  U,  1896. 
Decided  Ifotember  SO,  1S06. 

APPEALS  from  a  judgment  of  the  Court  of 
Claims  in  favor  <'f  Charles  A.  Iliichcock 
r<->»  (be  amouul  of  a  fund  arisinjr  by  ihe  re- 
^<^"«3lioD  of  10  per  cent  upon  the  estimated  value 
o^    (l)e  work  done  by  said  Hitchcock  under  a 
oc:>«}fract  made  ly  Charles  Sundberg  &  Com- 
P«*«iy  with  the  United   Stales  for  the  erection 
?^    a  customhouse.  Hiichock,  the  surety,  hav- 
'■^S"oii  default  of  his  principals  performed  the 
^^ork.     Affirmed. 


Statement  by  Mr.  Justice  White: 
The  real  contestants  in  ♦he  controversy  be- 
low were  the  Prairie  State  ^National  Bank  and 
Charles  A.  Hitchcock,  who  respectively 
claimed  the  right  to  receive  from  the  govern- 
ment *a  balance  in  its  hands  of  $ll,8oO]|228^ 
This  balance  arose  by  the  retention  from  lime- 
lo  time  of  10  per  cent  upon  the  estimated  value 
of  work  done  under  a  contract  entered  into  on 
May  10,  1888,  by  the  government  with  Charles 
Sundberg  &  Company,  wherein  they  agreed 
for  the  consideration  of  $118,590,  to  erect  a 
customhou'ie  al  Galveston,  TexMS.  The  right 
of  the  govevninent  to  retain  the  reserved  suma 
was  founded  upon  the  following  provision  in 
the  contract: 

Pftymeots  to  be  made  in  the  following  man- 
ner, viz.:  90  per  cent  (nine  tenths)  of  the  value 
of  the  work  executed  lo  the  satisfaction  of  the 
party  of  the  first  part  will  be  paid  from  time 
lo  lime  as  the  work  progresses  in  monthly 
payments  (the  said  value  to  be  ascertained  by 
the  party  of  the  first  part),  aud  10  per  cent  (one 


^^•^tor.    Lonjfley  v.  Griggi,  10  Pick.  121;  Ha 
-   -^oboston.  82  III.  39. 
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tb; 


cf 


i< 


^  |:>«r80o  paying  money  under  the  mistaken  idea 
•^    be  is  a  surety  cannot  be  subrotrated  to  the 
-  '"^^"Qt  of  a  lien  on  the  lands  of  bis  supposed  prin- 
**' JSL^I-     Dawson  v.  Lee,  83  Ky.  49. 

surety  is  entitled  to  the  tienetlt  of  all  collat. 
*^^   held  by  the  creditor,  in  the  rijrht  of  the  prin- 
■    debtor.    Mewton  v.  Chorlton,  10  Hare,646. 
^^reiy  who  pays  the  purchuse  price  of  property, 
'Eitle  to   which   was  reserved  by  the  sellintr 
<tor,  will  be  subrograted  to  the  right  of  the 
« tor  to  bold  the  property  until  he  is  rei  mbur8e<1, 
~  r^*^    ^  o  recover  the  same  from  a  vendee  of  the  prin- 
■  *^^  1 ,    M.ver8  V.  Yaple.  85  Mich.  403. 

sureties  of  a  person  owing  bank  stock  who 

^i^ompelled  to  pay  advances  made  bv  the  bank 

^  i  m  on  the  faith  of  such  stock  will  be  subrogated 

'^  1  the  rights  of  the  bank,  and  entitled  toeoiorce 

^  i^n  on  the  stock.    Klopp  v.  LPt>anon.Bank,  46 

I;  Young  v.  Vough.  23  N.  J.  Eq.  325. 

undertaking  to  pay  the  holders  of  a  note  any 

'iency  not  exceeding  a  given  sum,  which  may 

after  exhausting  certain  collaterals  furnished 

^ti  iodorterof  the  note,  creates  a  seperateand 

^pendent   responsibility,  and   gives  the  under- 

^T  no  right  of  subrogation  to  the  benefit  of  the 

*  ^•^terals.    Tracy  v.  Pomeroy,  120  Pa.  14. 

A  borrows  money  for  the  use  of  B,  and  both 

^ute  a  mortgage  to  secure  the  lender,  A*s  land 

V!^*  he  first  sold  to  satisfy  the  debt,  but  he  will  be 

J^*'^**f»gated  to  the  rights  of  the  mortgagee  against 

•*•        Canaday  v.  Boliver,  25  8.  C.  647. 

^  -^^   surety  who  pays  a  note  secured  by  deed  of 

'^J^t  or  mortgage  is  entitled  to  have  the  security 

T*  ^^^rced  for  his  benefit.    Taylor  v.  Tarr,  84  Mo.  420: 

fj^  *«.  lD0on  V.  Stewart,  46  Mo.  510:  Wolff  v.  Walter,  56 

"J*-  282:  Hall  v.  Moi-gan,  79 Mo.  47. 

*^^  »  debtor  deposits  collateral  securities  with  the 
^J^^^'tor.  and  afterwards  obtains  further  advances 
jj^^^  the  creditor  for  which  he  provides  a  surety, 
_,^^_  latter  will  be  entitled  to  the  benetit  of  any  sur 


lo^*"^  of  such  securities  remaining  after  the  original 

jj^  ^.^^^  heen  repaid.    Wright  v.  Morley,  11  Ves. 

«   ~  ^;  Heyman  v.  Dubois,  L.  R.  13  Eq.  168;  Praed  v. 

^^^»ner.  2  Cox,  Ch.  86. 

^^?^  person  who  charges  his  own  property  with  the 

^4^5^^  of  another  will,  on  payment  of  that  debt,  be 

P    '**o(rated  to  the  t)enefltof  any  securities  of  the 

Y^  ^Jpt'iial  debtor  held  by  the  creditor.    McNeale  v. 

^^^^'l,  7  Ir.  Ch.  251;  Lewis  v.  Palmer,  23   N.  Y.  271; 

-  '^•'tle  V.  Underwood,  18  Barb.  66L 


Sureties  on  a  bond  to  stay  execution  upon  appeal* 
who,  after  aflQrmance,  are  compelled  to  make  good 
a  loss  of  the* property  levied  on,  will  be  subrogated 
to  the  benetit  of  the  judgment  appealed  from.  Glf* 
ford  V.  Rising,  12  N.  Y.  8upp,  430. 

Sureties  in  an  appeal  bono  who  pay  the  same  have 
no  equities  superior  to  those  of  encumbrancers- 
subsequent  to  the  lien  of  the  plaintiff  in  the  judg- 
ment appealed  from  but  prior  to  the  undertaking 
of  the  sureties  themselves.  Powell  v.  Allen,  11  liL 
App.  129. 

Asurety  who  pays  a  judgmentsfter  it  has  been 
aflSrmed  on  appeal  will  be  subrogated  to  the  rights 
of  the  judgment  creditor  against  the  lands  of  the 
principal  in  the  hands  of  one  who  purchased  from 
the  principal  pending  the  appeal,  and  will  have 
priority  over  an  assignee  of  a  mortfiage  given  by 
such  purchaser  to  secure  the  purchase  money* 
Hill  V.  King,  46  Ohio  St.  75. 

A  surety  who  pays  the  debt  of  his  principal  is  en- 
titled not  only  to  all  the  equities  of  the  creditor  aa 
against  the  principal,  but  also  against  all  persona 
claiming  under  him.  All  persons  who  take  secur- 
ities to  which  the  creditor  is  entitled,  with  notice 
of  his  rights,  whether  from  the  principal  debtor 
or  from  the  creditor,  must  hold  them  for  the  bene- 
fit of  the  surety.  Drew  v.  Lockett,  32  Beav.  490; 
Atwood  V.  Vincent,  17  Conn.  675;  Greene  v.  Ferrle, 
1  Desauss.  Eq.  164;  Williams  v.  Owen,  13  Sim.  607; 
Farebrother  v.  Wodehouse,  28  Beav.  18. 

The  right  of  the  surety  to  follow  such  securltiea 
in  the  hands  of  a  person  chargeable  with  notice  of 
his  rights  is  not  affected  by  the  fact  that  the  surety, 
when  he  entered  upon  his  obligation,  did  not  know 
of  the  existence  of  such  securities  nor  rely  thereon. 
Cheef^ebrough  v.Millard,  1  Johns.  Ch.  413, 7  Am.  Deo. 
494;  Stevens  v.  Cooper,  1  Johns.  Ch.  430,  7  Am.  Dec 
499;  Hayes  v.  Ward,  4  Johns.  Ch.  130,  8  Am.  Dec.  554; 
Lidderdale  v.  Robinson,  2  Brook,  160,  25  U.  8.  lH 
Wheat.  606  (6:  740);  New  Hampshire  Sav.  Bank  v. 
Colcord,  15  N.  H.  119, 41  Am.  Dec.  685;  Licbtenthaler 
V.  Thompson,  ISSerg.  &  R.  157, 15  Am.  Dec.  681. 

A  surety  is  entitled  to  the  beneflt  of  a  securitjr 
given  without  his  knowledge  by  the  debtor  to  the 
creditor  at  a  different  time  to  secure  another  de- 
mand in  addition  to  thnt  for  which  he  became 
surety.    Scott  v.  Knox,  2  Jones,  778. 

One  who  executes  a  note  as  collateral  security  for 
a  note  secured  by  a  lien  on  real  estate  will,  if  com- 
pelled to  pay  such  collateral  note,  be  subrogated  to 
the  lien  in  question,  though  he  did  not  know  of  ita 
existence  when   he  made  hit  note,  and   was  in- 
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tenth)  thereof  will  be  retained  until  the  com- 
pletion of  the  entire  work  and  the  approval 
and  the  acceptance  of  the  same  by  the  party  of 
the  first  part,  which  amount  shall  be  forfeited 
by  said  party  of  the  second  part  in  the  evrntof 
the  nonfultiTment  of  this  contract,  subject, 
however,  to  the  discretion  of  the  Secretary  of 
the  Treasury;  it  being  expressly  stipulated  and 
agreed  that  said  forfeiture  shall  not  relieve  the 
party  of  the  second  part  from  liat)ility  to  the 
party  of  the  first  part  for  all  damacres  sus- 
tained by  reason  of  any  breach  of  this^  con- 
tract. 

Wliile  the  respective  claims  were  pending 
before  the  Comptroller  of  the  Treasury,  and. 
at  his  request,  the  Secretary  of  the  Treasury 
transmitted  the  same  to  the  court  of  claims 
under  U.  S.  Rev.  Stat.  §  10G3. 

The  bank  bases  its  claim  to  the  fund  upon 
the  following  state  of  facts:  On  February  3, 
1890,  in  consideration  of  advances  made*nnd 
to  be  made  by  the  Prairie  Bank,  Suudberg  & 


Company  gave  to  one  Van  Zandt,  a  repre- 
sentative of  the  bank,  an  order  or  power  of 
attorney,  authorizing  him  to  receive  from  the' 
United  States  the  final  payment  under  the  con- 
tract. The  acting  Secretary  of  the  Treasury 
declined  to  recognize  this  power  of  attorDey, 
but  expressed  a  willingness,  on  request  of  the 
contractors,  to  forward,  when  it  became  du^ 
the  chock  for  the  final  payment  to  the  addreM 
of  Van  Zandt.  Being  informed  by  the  latter  that 
this  arrangement  would  *be  satisfactory  [229. 
to  thecnntiactor  and  himself,  the  assistant  Sec- 
retary of  the  Treasury  eave direction  to  thedia- 
bursing  agent  of  the'buildine  to  send  the  floal 
check,  drawn  to  the  order  of  the  contractor,  to 
the  address  of  Van  Zandt.  Between  February 
and  May,  1800,  upon  the  faith  of  the  lien  upon 
the  final  payment  alleged  to  have  been  acquired 
by  this  arrangement,  the  bank  advanced  to 
Sundberg  <&  Company  about  $6,000.  but,  al- 
though it  was  claimed  by  the  bank  that  the 
amount  of  the  advances  in  question  were,  in 
large  part,  actually  used  in  the  performance  of 


formed  of  an  asslirnmcnt  of  the  oriirinal  note  by  the 
creditor  to  a  third  person.  Hcvener  v.  Berry,  17 
W.  Va.474. 

The  surety  cannot  require  the  creditor,  before 
proceediDflr  afirafnst  bim,  to  exhaust  cbllateraJs  de- 
posited by  the  principal  as  security  for  the  debt;  he 
must  first  dischanre  the  debt,  then  be  may  enforce 
the  securities  himself.  Doufrherty  v.  Mackenzie. 
84  Mo.  482:  Koehler  v.  Farmers*  ft  D.  Nat.  Bank.  51 
Hun,  418:  First  Nat.  Bank  v.  Wood.  71  N.  Y.  405; 
Oeddis  v.  Hawk.  1  Watts.  280:  Brouirh's  Estate,  71 
Pa.  480;  Hardy  v.  Overman,  38  Iiid.  549;  Armstrong 
V.  Poole,  80  W.  Va.  888;  Brick  v.  Freehold  Nat. 
BkK.  Co.  3:  N.  J.  L.  807;  Hall  v.  Hoxsey.  84  III.  818. 

If  the  security  consists  of  a  chattel  morr^fre  the 
eurety  will,  on  payment  of  the  debt,  be  entitled  to 
the  possession  of  the  chattels.  Torp  v.  Gulseth,  37 
Minn.  136. 

To  allow  the  surety  on  payment  of  an  Instal- 
ment to  have  the  benefit  of  the  security  provided 
for  the  other  part  of  the  debt  mifrbt.  in  efl^ect,  re- 
<)uire  the  creditor,  instead  of  the  principal  debtor, 
to  indemnify  tbe  surety.  Grubbs  ▼.  Wysors.  32 
<}nitt.  127:  Wade  v.  Coope,  2  Sim.  155:  Crump  v.  Mo- 
Murtry«  8  Mo.  408;  Lynch  v.  HaococlL,  14  S.  C.  86. 

Subrogation  will  not  be  enforced  in  favor  of  a 
surety  so  as  to  defeat  an  interest  acquired  and  held 
by  a  third  party,  when  that  interest,  thoutrb,  sub- 
ordinate to  that  of  the  creditor,  is  prior  to  tbe  sur- 
€ty*8  undertaking.  Patterson  v.  Pope,  6  Dana.  248: 
Johnson  r.  Morrison,  6  B.  Mon.  108;  Farmers*  ft  D. 
Bank  v.  8herle}%  12  Bush,  804;  Fisbback  v.  Bodmao, 
14  Bush,  117. 

Payment  of  part  of  the  debt  by  the  surety  will 
not  entitle  him  to  an  aasiirnment  of  tbe  creditor's 
•ecuritiet  pro  tanto,  Hollingswortb  v.  Floyd,  2 
Harr.  &G.  87. 

Tbe  surety  of  a  person  indebted  to  tbe  grovem- 
ment,  who  pays  such  indebtedness,  does  not  succeed 
to  tbe  government's  right  of  priority  If  there  be 
any  further  indebtedness  of  bis  principal  to  tbe 
government,  though  on  a  different  account.  Keg. 
V.  O'Callagbao,  1  Ir.  Eq.  489. 

Id  Williams  v.  Tipton.  6  Humph.  88,  42  Am.  Dec. 
420,  it  is  held  that  a  Judgment  creditor  has  a  right 
In  equity  to  set  aside  a  fraudulent  conveyance,  and 
a  surety  who  has  satisfied  a  part  of  tbe  Judgment 
of  such  creditor  will  be  substituted  to  tbe  rights  of 
•uch  Judgment  creditor  to  tbe  extent  of  bis  pay- 
ment. 

And  In  Bowen  v.  Barksdale.  88  S.  C.  142.  it  was 
held  that  wbere  a  surety  on  a  mortgage  note  pays 
part  of  It  ha  It  entitled  to  be  subrogated  to  tbe 


right  of  the  mortgagee  and  to  recei  ve  payment  be- 
fore subsequent  Judgment  creditors.  Should  the 
creditor  permit  thesurety  to  resort  to  the  right  of 
subrogation  before  tbe  debt  has  hten  entirely  paM, 
neither  the  principal  debtor  nor  any  creditor  may 
complain.  Gedye  v.  Matson,  25  Beav.  810:  Mofflej 
V.  Harris,  1  Lea,  577:  Spauldmg  v.  Crane.  46  Vt. 

In  Magee  v.  Leggett,  48  Miss,  13B,  tbe  court.  In 
ferring  to  the  general  rule,  said:  **We  do  not  un- 
derstand tbe  rule  as  requiring  that  the  Surety*  muai 
make  entire  payment.  It  is  enough  if  tbe  creditor 
has  been  fully  paid,  part  by  the  principal  debtor 
and  part  by  the  surety.  In  such  case,  subrogatton 
will  accrue  pro  fanfo  to  tbe  extent  of  bis  paymeok 
Such  would  be  the  effect  if  two  or  more  sureties 
contributed  in  equal  or  unequal  amounts  to  the 
payment."  Comins  v.  Culver,  85  N.  J.  Eq.  IM;  Vert 
v.  Voss,  74  Ind.  565. 

Thesurety  of  an  administrator  who  pays  a  deM 
of  tbe  intestate  which  the  administrator  bad  b^ 
come  bound  to  pay  is  entitled  to  tbe  same  lien  on 
the  estate  which  tbe  administrator  would  have  had, 
bad  he  paid  the  debt.  Go  wing  v.  Bland,  2  How. 
(Miss.)  813. 

The  sureties  on  the  official  bond  of  a  sberiff,  upoo 
paying  a  Judgment  against  bim  for  making  an  ei^ 
roneous  seizure,  will  be  subrogated  to  bis  rights  In 
respect  of  an  Indemnity  bond  demanded  and 
cei  ved  by  him  of  the  Judgment  creditor  before 
ing  tbe  levy.  People,  Kellogg,  v.  Schuyler,  4  N,  T. 
17a 

Tbe  sureties  on  a  bond  given  on  a  second  appeal 
hare  no  right  to  subrogation  as  against  tbe  sor- 
eties  on  tbe  first  appeal  bond.  Hinckley  v.  Ki«tta« 
58  N.  T.  588;  Chester  v.  Broderick.  181  N.  T.548L 

If  the  principal  appeals  from  a  Judgment  witboafe 
the  consent  of  the  surety,  the  latter,  on  payment 
of  the  Judgment,  will  be  subrogated  to  the  rlgrhts 
of  the  creditor  against  tbe  surety  on  tbe  appeal 
bond.  Friberg  v.  Donovan,  28  HI.  App.  58;  MltoteQ 
v.  De  Witt,  25  Tex.  Supp.  180, 78  Am.  I>ec.661. 

In  Louisiana  it  is  held  thur  the  latter  surety  Is  eo- 
titled  to  subrogation  agi  Inst  tbe  prior  surety,  oq 
tbe  ground  that  it  must  be  presumed  that  be  r^lod 
upon  the  undertaking  of  tbe  first  surety  as  a  pm> 
tecUop  againpt  loss.  Howe  v.  Kraser,  2  Rob.  (IaJ 
434.  See  also  McClung  v.Beime,  10  Leigh, 
Dec  739:  Rodgers  v.MoCluer,  4  Gratt.  81, 47  Am. : 
715:  Leake  v.  Ferguson,  2  Gratt.  420;  Hill  v.  Mai 
11  Gratt.  5S2,— cases  in  which  tbe  sureties  oo  appeal 
bonds  were  subrogated  to  the  lien  of  tbe  Judgment 
appealed  from. 
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-the  contract  of  Sundber^  <&  Company,  the 
court  of  claims  failed  tu  fiod  such  to  be  tbc 
fact.  It  is  true  that  tbe  court,  ia  one  of  its 
Endings,  gives  "a  full  and  accurate  statement 
of  the  checking,  deposit,  and  loan  accounts  be- 
tween the  bank  and  Siindbcrj^  &  Company 
from  January  24,  1890,  to  August  15,  1»90/' 
but  to  whom  the  checks  were  made  payable  or 
for  what  purpose  they  were  issued  does  not 
appear. 

Hitchcock's  claim  to  the  fund  was  asserted 
upon  the  ground  that  in  May,  1890,  Sundberg 
-4&  Company  defaulted  in  the  performance  f>i 
their  contract,  and  that  thereupon  he,  as  surety, 
without  any  knowledge  of  the  alleged  rights  of 
tbe  bank,  assumed  the  completion  of  the  con- 
tract with  the  consent  of  the  contractors,  and 
that  he  had  disbursed  therein  ab.-'ut  $15,000  in 
-excess  of  the  current  payments  from  tbe  gov- 
-ernment.  The  bond  which  Hitchcock  exe- 
cuted as  surety  was  made  pursuant  to  the 
following  provision  contained  in  the  contract 
between  Sundberg  <&  Company  and  the  gov- 
«romeni: 

'•It  is  further  covenanted  and  agreed  between 
the  parties  to  this  contract  tha:  the  party  of  the 
second  part  shall  execute,  with  two  or  more 

food  and  sufficient  sureties,  a  bond  of  the 
Fnited  States  in  the  sum  of  thirty  thousand 
<iollars  ($30,000),  conditioned  for  the  faithful 
performance  of  this  contract  and  the  agree- 
ments and  covenants  hereip  made  by  the  said 
party  of  the  second  part." 

The  court  of  claims  held  that  Hitchcock  was 
«ntilled  to  the  fund  (27  Ct.  CI.  185),  and  entered 
Judgment  accordingly.  The  Prairie  Bank 
thereupon  appealed,  and  a  cross-appeal  was 
230]*taken  by  tbe  United  States  in  order  that 
it  mitrht  be  protected  from  a  double  liability,  in 
the  event  this  court  should  hold  that  tbe 
Prairie  Bank  was  entitled  to  any  part  of  the 
fund. 

MeMn,  A.  B.  Browne»  Howard  Hen- 
^eraon,  and  A.  T.  Britton,  for  the  Prairie 
^tate  National  Bank: 

The  contest  in  the  present  case  ia  one  be- 
tween rival  equities. 

Subrogation  is  never  enforced  to  the  detri- 
Qient  of  an  equal  or  superior  equity. 

1  Story.  Eq.  Jur.  12th  ed,  §  64rf;  Keely  v.  Cas- 
^idy.  93  Pa.  318. 

The  extent  to  which  the  remedy    will  be 
"^^rried  for  the  sureties'  indemnity  will  be  gov- 
erned by  equitable  considerations. 
Sheldon,  Subrogation,  ^  105. 
The  equity  of  the  bank,  being  prior  in  time 
^nd  superior,  must  prevail. 

The  power  of  attorney  to  the  bank  was  irrev- 
ible  and  binding  on  Hitchcock. 
Tbe  equitable  doctrine  with  respect  to  the 
(igomcnt  of  property  to  be  acquired  in  tbe 
future  is  extended  to  funds  not  yet  in  exist- 

'^BCC. 

Bawley  t.  Briitol,  89  Conn.  26;  RuvU  v. 
-fhndley.  91  Pa.  296;  East  Uwisberg  Lvmber 
^  M,  Co,  V.  Manh,  91  Pa.  96;  Brookt  v.  Hatch, 
^  Leigh,  534. 

Tbe  appointment  of  one  party  to  act  for  an- 
^^tber,  where  it  is  coupled  with  an  interest  or 
-treated  upon  a  valuable  consideration,  is  irrev- 
-'^>cable. 

Hunt  T.  Boutmanier,  21  U.  3.  8  Wheat.  174 
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(5:  589):  Bonney  v.  Smith,  17  HI.  531;  Walker 
V.  Denison,  86  111.  142. 

The  demand  in  the  present  case  is  not  a  claim 
within  the  meaning  of  the  statute.  The  power 
of  attorney  or  assignment  given  by  Sundberg 
&  Co.  to  the  bank  wos  of  an  undisputed  and 
liquidated  debt,  arising  upon  a  contract  with 
the  United  States,  and  such  debt  is  not  a  claim 
within  the  meaning  of  the  statute. 

DovoelL  V.  Cafdicell,  4  Sawy.  217;  Douglas  v. 
Beasley,   40  Ala.    142;    Pennoyer    v.   McCon- 
navghv,  140  U.  S.  1  (35:363);  Heathy.  Wallace, 
1 188  U.  S.  573  (34:  1063). 

Subrogation  is  to  be  carried  out  in  the  exer- 
cise of  an  equitable  discretion  with  a  due  re- 
regard  to  the  legal  and  equitable  rights  of 
others.  It  is  not  to  be  used  to  overthrow  the 
equity  of  another  and  thus  work  injustice. 

Kcely  V.  Cassidy.  93  Pa.  318. 

As  between  mere  equitable  claims  he  who  is 
first  in  time  is  superior  in  right. 

Cherry  v.  Afouro,  2  Barb.  Oh.  618.  630. 

Precedency  in  time  will,  under  many  circum- 
stances, give  an  advantage  or  a  priority  in 
right. 

Muir  V.  Schenck,  8  Hill.  288.  38  Am.  Dec. 
633:  Fitzsimmons  v.  Ogden,  11  U.  S.  7  Cranch, 
2  (3:  249). 

Where  equities  are  equal,  priority  gives  pref- 
erence. 

Vanmeter  v.  ^cFaddin,  8  B.  Mon.  435, 
441. 

Subrogation  is  not  available  or  enforceable 
where  there  are  subsisting  and  countervailing 
equities  which  forbid  it. 

Miller  v.  Stout,  5  Del.  Ch.  259. 

Hitchcock  cannot  claim  that  he  has  been  in- 
jured by  the  giving  by  Sundberg  &  Co..  and 
the  recognition  by  the  government,  of  the  power 
of  attorney  to  the  bank,  for  through  the  ad  vancea 
of  the  bank,  on  the  faith  of  this  power  of  at- 
torney, his  liability  is  diminished  by  the 
amount  of  such  advances.  He  has  received  a 
benefit,  not  an  injury. 

Cross y.  Allen,  141  U.  8.  528  (35:843);  Mar- 
shall V.  Dison,  82  Ga.  435. 

Messrs.  6eor|i^e  A.  Kin^  and  Rufus  H, 
Thayer,  for  Hitchcock  ei  al.: 

The  power  of  attorney  given  to  Van  Zandt 
is  void  under  U.  S.  Rev.  Stat.  §  8477. 

Dnited  States  v.  Oillis,  95  U.  S.  413(24:  504); 
Spofford  v.  Kirk,  97  U.  S.  484  (24:  1032). 

Before  simple  contract  creditors  can  resort  to 
a  court  of  equity  to  collect  their  debts  or  to  re- 
move ob.stacles  interposed  to  collecting  them, 
they  must  show  a  lien,  or  that  they  have  ob- 
tained judgments  at  law. 

Reese  v.  Bradford,  18  Ala.  837. 

There  was  no  assignment  to  the  bank,  either 
by  the  power  of  attorney  or  the  acts  of  the 
parties. 

Wright  V.  EUi^on,  68  U.  8.  1  Wall.  16  (17: 
555). 

If  by  any  subsequent  act  or  transaction  be- 
tween the  principals  the  contract  was  varied  it 
destroys  all  liability  on  the  part  of  the  sureties. 

Reese  ▼.  United  States,  76  U.  S.  9  Wall.  13, 21 
(19:541.  544). 

Any  diversion  by  the  government  of  the  re- 
tained 10  per  cent  stipulated  for  by  the  con- 
tract would  be  in  violation  of  the  rights  of  the 
sureties,  and  a  discharge  of  them. 

Liddtrdale  v.  Robinson,  25  U.  B.  12  Wheat. 
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594  (6: 740);  ffunter  v.  UniUd  StnUf,  80  U.  S.  5 
Pet.  173  (8:  b6);  Uggettv.  Humphreyt,  62  U.  S. 
21  How.  66  (16: 50);  United  States  v.  Ryder,  110 
U.  8.  729.  732,  783(28:  308,  809);  fxi  Fargev. 
Ilerter,  11  Barb.  169;  V/tion  Mut,  L.  In»,Co.  v. 
Banford,  143  U.  8.  187.  191  (36:  118. 121). 

Mr.  Joshua*  Eric  Dodg^e.  AssistaDt  At- 
torney GeDeial,  for  the  United  States. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  question  to  be  determined  is.  Which  of 
the  two  contestants  posseR^s  a  superior  rieht 
to  ihe  fund?  It  is  self-evident  that,  consider- 
ing the  agreements  between  Sundberg  &  Com- 
pany and  the  bank  as  an  intended  transferers 
tanto  of  the  rights  of  the  latter  to  the  results 
of  the  contract  with  the  United  States,  such 
transfer  would  be  void  under  U.  S.  Rev.  Stat. 
§  3477.  This  position  was  not  controverted 
in  the  discussion  at  bar,  but  it  was  asserted 
that  as  the  bank  had  advanced  money  to  com- 
plete the  building  and  thus  to  enable  Suudberg 
&  Company  to  perform  their  contract  obliga- 
tions with  the  government,  therefore  the  bank 
had  an  equitable  Hen  upon  the  10  per  cent  re- 
tained by  the  government  paramount  to  any 
lien  in  favor  of  Hitchcock,  whose  lien,  it  was 
contendefl.  only  arose  from  the  date  of  his 
advances  made  to  execute  the  contract  upon 
8undberfi:*8  default. 

Thus  the  respective  contentions  are  as  fol- 
lows: The  Prairie  Bank  asserts  an  equitable 
lien  in  its  favor,  which  it  claims  originated  in 
February.  1890,  and  is  therefore  paramount  to 
Hitchcock's  lien,  which  it  is  asserted  arose  only 
at  the  date  of  his  advances.  The  claim  of 
Hitchcock,  on  the  other  hand,  is  that  bis  equity 
arose  at  the  time  he  entered  into  the  contract 
of  stiretyship,  and  therefore  his  right  is  prior 
in  date  and  paramount  to  that  of  the  bank. 
23 1]  *In  considering  these  con  flier  ing  claims, 
it  must  be  recognized  at  the  outset  that  the  terms 
of  the  original  contract  made  by  the  United 
States  with  Sundberg  were  in  no  wise  affected 
or  changed  by  the  agreements  subsequently 
made  between  Sundberg  and  the  Prairie  Bank. 
Not  to  so  consider  would  be  admitting  the 
application  of  §  3477.  on  the  one  hand,  and 
then  immediately  proceeding  to  den^  its  effect 
on  the  other.  We  shall,  therefore,  in  examin- 
ing the  rights  of  the  parties,  proceed  upon  the 
hypothesis  that  the  contract  made  by  the 
United  States  remained  in  full  force  and  effect, 
and  that  the  rights,  if  any,  of  both  parties  to 
this  controversy  were  subject  to  its  terms. 

That  Hitchcock,  as  surety  on  the  original 
contract,  was  entitled  to  assert  the  equitable 
doctrine  of  subrogation  is  elementary.  That 
doctrine  is  derived  from  the  civil  law,  and  its 
requirement*!  are,  as  statedf  in  ^tna  L.  Ins. 
Co,  V.  Middlfport,  124  U.  S.  534  [31:  637]: 
"(1).  That  the  personn  seeking  its  benefits  must 
have  paid  a  debt  due  to  a  third  party  before  he 
can  be  substituted  to  that  party's  rights;  and, 
(2),  that  in  doing  this  he  must  not  act  as  a  mere 
volunteer,  but  on  compulsion,  to  save  himself 
from  loss  by  reason  of  a  superior  lien  or  claim 
on  the  part  of  the  person  to  whom  he  pays  the 
debt,  as  in  cases  of  sureties,  prior  mortgages, 

fThfs  statement  Is  not  In  the  opinion  but  In  the 
headnote  of  the  official  reporter. 
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etc.  The  right  is  never  accorded  in  equity  ta 
one  who  is  a  mere  volunteer  in  paying  a  debt 
of  one  person  to  another."  See  authorities  re> 
viewed  at  pp.  548  [5421  et  seq. 

As  said  by  Chancellor  Johnf^on  in  Chidsen 
V.  Brown ^  Speers,  Eq.  38,  41  (quoted  and  re- 
ferred to  approvingly  in  the  opinion  in  ^ina 
L,  Ins,  Co.  V.  Middleport,  just  referred  to), 
**the  doctrine  of  subrogation  is  a  pure  un- 
mixed equity,  having  its  foundation  in  the 
principles  of  natural  justice,  and  from  its  Tery 
nature  never  could  have  been  intended  for  the 
relief  of  those  who  were  in  any  condition  in 
which  they  were  at  liberty  to  elect  whether 
they  would  or  would  not  be  bound;  and, 
as  far  as  I  have  been  able  to  learn  its  his- 
tory, it  never  has  been  so  applied.  If  one 
with  the  perfect  knowledt'e  of  the  facts  will 
part  with  his  money,  or  bind  himself  by  his  con- 
tract in  a  sufficient  consideration.any  ruleof  law 
*which  would  restore  him  his  money  or  [!23^ 
absolve  him  from  his  contract  would  subvert 
the  rules  of  social  order.  It  has  been  directed 
in  its  application  exclusively  to  the  relief  of 
those  that  were  already  bound  who  could  not 
but  choose  to  abide  the  penalty." 

Under  the  principles  thus  governing  subro- 
gation, it  is  clear  whilst  Hitchcock  was  entitled 
to  subrogation  the  bunk  was  not.  The  for- 
nr.er  in  making  his  payments  discharged  an  oh- 
ligation  due' by  Sundl)erg  for  the  performance 
or  which  he,  Hitchcock,  was  bound  under  the 
obligation  of  his  suretyship.  The  bank,  on 
the  contrary,  was  a  mere  volunteer,  who  lent 
money  to  Sundberg  on  the  faith  of  a  presumed 
agreement  and  of  supposed  rights  acquired 
thereunder.  The  sole  Question,  therefore,  it 
whether  the  equitable  lien,  which  the  bank 
claims  it  has,  without  reference  to  the  question 
of  its  subrogation,  is  paramount  to  the  right  of 
subrogation  which  unquestionably  exists  In 
favor  of  Hitchcock.  In  other  words,  the  right* 
of  the  parties  depend  upon  whether  Hitch- 
cock's subrogation  must  be  considered  as  aris- 
ing from  and  relating  back  to  the  date  of  the 
original  contract,  or  as  taking  its  origin  solely 
from  the  date  of  the  advance  by  him. 

A  great  deal  of  confusion  has  arisen  in  tha* 
case  by  treating  Hitchcock  as  subrogated 
merely  "in  the  rights  of  Sundberi;  &  Co."  in 
the  fund,  which,  in  effect,  was  saying  that  ho 
was  subrogated  to  no  rights  whatever.  Hitch- 
cock's right  of  subrogation,  when  it  became 
capable  of  enforcement,  was  a  right  to  resort 
to  the  securities  and  remedies  which  the  credi- 
tor, the  United  States,  was  capable  of  assertinit 
asrainst  its  debtor.  Sundberg  &  Company,  had 
the  security  not  satisfied  the  obligation  of  the 
contractors,  and  one  of  such  remedies  was  the 
right  based  upon  the  original  contract  to  ap- 
propriate the  10  per  cent  retained  in  its  hands. 
If  the  United  States  had  been  compelled  to 
complete  the  work,  its  right  to  forfeit  the  10 
per  cent  and  apply  the  accumulations  in  re- 
duction of  the  damage  sustained  remained. 
The  right  of  Hitchcock  to  subrogation,  there- 
fore, would  clearly  eutille  him  when,  as  surety, 
he  fulfilled  the  obligation  «  f  Sundbt-rgJc  Com- 
pany to  the  government,  to  be  substituted  to  the 
riiihts  which  the  Unired  *States  miirht[23S 
have  asserted  against  the  fund.  It  would  hardly 
be  claimed  that  if  the  sureties  had  failed  to 
avail  themselves  of  the  privilege  of  completiD||- 
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work,  tbey  would  not  be  entitled  to  a  credit  of 
the  10  per  cent  reserved  in  reduction  of  the  ex- 
cees  of  cost  to  tbefrovernment  io  completing  tbe 
work  beyond  tbe  sum  actually  paid  lo  tbe  con- 
tractor, irrespective  of  tbe  source  from  wbicb 
tbe  contractor  bad  obtained  the  material  and 
labor  wbicb  went  into  the  buiUiin.^. 

That  a  stipulation  in  a  buildintr'  contract  for 
tbe  retention,  until  tbe  completion  of  the  work, 
of  a  certain  portion  of  tbe  consideration,  is  as 
much  for  tbe  indemnity  of  him  who  may  be 
/guarantor  of  tbe  performance  of  tbe  work  as 
for  bim  for  whom  tbe  work  is  to  be  performed; 
that  it  raises  an  equity  in  tbe  surely  Id  tbe 
fund  to  be  created;  and  that  a  disregard  of 
lucb  stipulation  by  tbe  voluntary  act  of  tbe 
creditor  operates  to  release  the  sureties,  is 
imply  sustained  by  authority.  Thus,  in  Cai- 
tert  V.  Undon  'Dock  Co,  (1838).  2  Keen, 
688,  where  a  contractor  had  undertaken  to 
perform  certain  work,  and  ii  was  agreed  that 
three  fourths  of  the  work,  as  fioished,  should 
be  paid  for  every  two  months,  and  tbe  remain 
Inir  one  fourth  upon  tbe  completion  of  the 
whole  work,  it  was  held  that  the  sureties  for 
tbe  due  performance  of  tbe  contract  were  re- 
leased from  their  liability  by  reason  of  pay- 
ments exceeding  three  fourths  of  the  work 
done  having  been  made  to  tbe  contractor  with- 
out the  consent  of  the  sureties  before  the  com- 
pletion of  the  whole  work.  To  tbe  argument 
that  tbe  extra  advances  really  went  into  tbe 
work  and  so  inured  to  the  benefit  of  the  sure 
ties.  Lord  Langdale,  master  of  the  rolls,  an- 
swered as  follows  (p.  644): 

"Tbe  argument,  however,  that  the  advances 
bevond  the  stipulations  of  tbe  contract  were 
calculated  to  be  beneficial  to  tbe  sureties,  can 
Jbe  of  nu  avail.  In  almost  every  case  where 
the  surety  has  been  released,  either  in  conse- 

2aence  of  time  being  given  to  tbe  principal 
ebtor,  or  of  a  compromise  being  made  with 
ibim,  it  has  been  contended  that  what  was  done 
was  beneficial  to  tbe  surely,  and  the  answer 
lias  always  been  that  tbe  surety  himself  was 
the  proper  judge  of  that,  and  that  no  arrange- 
ment, different  from  that  contained  in  his  coo- 
284]lract,  *is  to  be  forced  upon  bim;  and  bear- 
ing in  mind  that  tbe  surety,  if  be  pays  the  debt, 
ought  to  have  tbe  l>enefit  of  all  tbe  securities 
possessed  by  tbe  creditor,  tbe  question  always 
is,  whether  what  has  been  done  lessens  that 
security. 

"In  this  case,  the  company  were  to  pay  for 
three  fourths  of  the  work  done  every  two 
months;  the  remaining  one  fourth  was  to  re- 
main unpaid  for.  till  the  whole  was  completed; 
and  the  effect  of  this  stipulation  was,  at  the 
aame  time,  to  urge  Streather  to  perform  the 
work,  and  to  leave  in  the  bands  of  tbe  com 
pany  a  fund  wherewith  to  complete  work,  if 
be  did  not;  and  thus  it  materially  tended  to 
protect  tbe  sureties. 

**What  the  company  did  was  perhaps  calcu- 
lated to  make  it  easier  for  Streather  to  com- 
plete the  work,  if  be  acted  with  prudence  and 
ffood  faith;  but  it  also  took  away  that  particu- 
lar sort  of  pressure  which  b^  the  contract  was 
intended  to  be  applied  to  him.  And  tbe  com- 
pany, instead  of  keeping  themselves  in  the  sit- 
uation of  debtors,  having  in  their  bands  one 
fourth  of  the  value  of  the  work  done,  became 
creditors  to  a  large  amount,  without  any  se- 
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curity;  and,  under  the  circumstances,  I  think 
that  their  situation  with  respect  to  Streather 
was  so  far  altered  that  tbe  sureties  must  be 
considered  to  l>e  discharged  from  their  surety- 
ship." 

In  General  Steam  Nav.  Co,  v.  R^lt  (1859)  6 
C.  B.  N.  S.  550,  upon  a  second  appeal  of  the 
case,  tbe  exchequer  chamber  held  that  i  plea 
by  a  surety  to  an  action  to  recover  from  him 
the  excess  of  cost  in  completing  a  ship  after 
tbe  contractor  had  made  default,  and  also  a 
stipulated  sum  by  way  of  damages  for  delay, 
to  tbe  effect  that  tbe  owner,  without  the  con- 
sent of  the  surety,  had  allowed  the  builder  to 
sniicipatea  greater  portion  of  the  last  two  in- 
stalments specified  in  tbe  contract,  and  thus 
materi.'tlly  and  prejudicially  alter  the  surety's 
position,  was  a  prima  facie  answer  to  the 
action,  and  that  tbe  onvs  lay  upon  the  plain- 
tiffs to  prove  tbe  allegations  of  their  reply  that 
the  advances  were  made  with  the  knowledge 
and  assent  and  at  tbe  request  of  tbe  surety.  It 
was  argued  on  behalf  of  the  plaintiffs,  among 
other  contentions,  that  under  the  circum- 
stances in  the  case  there  was  nothing  to  show 
that  the  defendant  could  be  prejudiced  in  bis  ca- 
pacity *of  surety  by  any  of  the  ad  vances[235 
made  by  the  plaintiffs,  and  therefore  he  was 
not  discharged  from  bis  liability  of  surety. 
Tbe  appellate  court  declined  to  bear  counsel 
for  tbe  plaintiffs.  In  announcing  the  opinion 
of  tbe  court  affirming  the  judgment  below, 
Pollock,  C.  B.,  said  (p.  604): 

**Now,  certainly,  prima  facie  the  with- 
drawal of  a  fund  which  is  a  security  for  thf) 
thing  in  respect  of  the  not  doing  of  which  he 
is  not  called  upon  to  pay  damages  is  a  preju- 
dice to  the  surety.  He  is  not  in  tbe  same  sit- 
uation with  regard  to  bis  principal  in  which  he 
ought  to  be  placed;  he  is  deprived  of  tbe  se- 
curity of  the  fund  out  of  which  the  company 
might  in  the  first  instance  have  indemnified 
themselves.  With  regard  to  tbe  point  that 
there  was  constructive  notice,  that  has  very 
properly  been  abandoned  by  Mr.  Welaby.  It 
is  clearly  not  tenable.  Prima  facie,  the  surety 
was  prejudiced  by  the  existing  state  of  things. 
Whether  there  could  have  been  any  proof  to 
show  that,  notwithstanding  tbe  appearance  of 
prejudice,  in  reality  none  was  or  could  l)e  sus- 
tained, it  is  not  at  all  necessary  to  inquire.  It 
is,  however,  exceedingly  difficult  to  conceive 
any  state  of  things  in  which  it  must  not  to  a 
considerable  extent  be  a  prejudice  to  a  surety 
to  have  a  fund  withdrawn  which  would  be  io 
reality  tbe  security  to  the  company  with  whom 
be  is  contracting,  and  to  tbe  surety  who  guar- 
antees." 

Polak  V.  RtereU,  L.  R.  1  Q.  B.  Div.  689.  waa 
decided  by  tbe  court  of  appeals  in  1876.  Brandt, 
at  page  629  of  his  Treatise  on  Suretyship,  thus 
succinctly  states  tbe  facts  and  ruling  in  tbe  case: 
*'A  agreed  to  redeem  certain  shares  fpr  £6,000. 
within  twelve  months,  and  B  became  bia 
surety.  A  at  the  same  time  transferred  to  tbe 
creditor  certain  book  accounts,  amounting  to 
£8,000,  with  the  understanding:  that  tbey 
should  be  collected,  and  one  half  tbe  amount 
collected  should  go  as  payment  on  tbe  £6,000. 
Afterwards  the  creditors,  for  an  equivalent  in 
shares  and  cash,  released  to  A  their  interest  in 
tbe  t)ook  accounts.  Held,  this  discharged  B  al- 
together from  bis  obligation,  evei  though  the 
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2301book  accounts  would  only  have  *paid  £4,- 
000  of  the  £6,000,  if  they  bad  all  been  collected. 
This  was  put  upon  the  ground  that  the  con- 
tract for  which  the  surety  became  responsible 
bad  been  changed,  and  he  was  thereby  wholly 
discharged,  the  same  as  if  time  had  l>een  given, 
or  any  other  material  alteration  in  the  original 
contract  had  been  made." 

The  three  judges  of  the  queen's  bench  a^eed 
upon  the  proposition  that  it  was  an  established 
principle  of  equity  that  where  time  was  given 
by  a  creditor  to  the  principal  debtor  without 
the  assent  of  the  surety,  there  was  thereby  a 
violation  of  rights  which  the  sureiy  acquired 
when  he  entered  into  the  suretyship,  and  that 
DO  inquiry  could  be  made  into  the  question  of 
whether  the  act  of  the  creditor  was  for  the  ben 
efit  or  to  the  prejudice  of  the  surety.  Lord 
Blackburn  thought  the  same  principle  should 
govern  in  the  case  befote  the  court  where  the 
**equitable  right"  which  the  surety  acquired 
when  he  entered  into  the  suretyship  to  have  th^ 
book  debts  appropriated  to  reduce  the  princi 
pal  debt  had  been  taken  away  from  him  by 
the  act  of  the  creditor  in  releasing  the  book 
debts  to  the  person  collecting  them.  He  also 
(p.  676)  called  attention  to  the  fact  that  there 
was  a  distinction  made  in  equity  between  those 
rights  of  a  surety  which  he  acquired  at  the 
time  when  he  entered  into  the  suretyship,  and 
those  subsequently  acquired,  such  as  the  ben- 
efit of  new  securities  which  might  be  received 
by  the  creditors  subsequent  to  the  making  of 
the  original  contract;  aud  he  remarked  that  the 
question  whether  a  dealing  by  the  creditor 
with  such  new  securities  would  operate  to  dis- 
charge the  surety  was  quite  a  different  ques- 
tion from  that  before  the  court. 

Mellor,  J.,  said  (p.  676)  that  the  question  was 
one  of  contract,  '*and  the  surely  is  entitled  not 
to  be  affected  by  anything  done  by  the  cred- 
itor, who  has  no  right  to  consider  whether  it 
might  be  to  the  advantage  of  the  surety  or  not. 
The  surety  is  entitled  to  remain  in  the  position 
in  which  he  was  at  the  time  when  the  contract 
was  entere<l  into." 

Quain,  J.,  said  (p  .677): 

•*1  agree  with  my  brother  Mellor,  that  it  is  a 
thoroughly  sound  and  safe  principle  that, where 
237]the  act  is  voluntary  and  *deliberaie,  the 
creditor,  altering  the  contract  and  rendering  it 
impossible  that  it  should  be  carried  out  in  its 
original  form,  should  suffer.  This  is  a  sound 
doctrine,  which  ousht  not  to  be  impeached, 
and  cannot  be  impeached,  because  it  is  estab- 
lished by  nulbority." 

The  judgment  of  the  queen's  bench  wai  af- 
firmeti  by  the  court  of  appeal  (Jessel,  M.  R., 
Kelly,  C.  B.,  Mellish,  L.  J.,  and  Denman,  J.) 
without  opinion  other  than  the  statement  that 
**the  court  had  no  doubt  that  the  view  taken 
by  the  queen's  bench  division  was  correct,  and 
a&lrmed  the  judgment  for  the  same  reasons." 

Holme  V.  lirunskiU  (1877)  L.  R.  8  Q.  B.  Div. 
495,  substantially  reiterated  the  principle  decid- 
ed in  the  earlier  cases.  Cotton,  L.  J., with  whom 
concurred  Lord  Justice  Thesiger,  said  (p.  505): 

*'The  true  rule,  in  my  opinion,  is,  that  if 
there  is  any  agreement  between  the  principals 
with  reference  to  the  contract  guaranteed,  the 
aurety  ought  to  be  consulted,  and  that  if  he 
has  not  consented  to  the  alteration,  although  in 
case^  where  it  is,  without  inquiiy,  evident  that 


the  alteration  is  unsubstantial,  or  that  it  can- 
not be  otherwise  than  beneficial  to  the  suretj. 
the  surety  may  not  be  discharged;  yet,  that  if 
it  is  not  self-evident  that  the  alteration  isunsab- 
stantial,  or  one  which  cannot  be  prejudicial  to 
the  surety.the  court  will  not,  in  an  action  againit 
the  surety,  go  into  an  inquiry  as  to  the  effect  of 
the  alteration  or  allow  the  question  whether  the- 
surety  is  discharged  or  not  to  be  determined  by 
the  finding  of  a  jury  as  to  the  materialitv  of  the 
alteration  or  on  the  question  whether  it  is  to  the 
prejudice  of  the  surety,  but  will  hold  that  in 
such  a  case  the  surety  himself  must  be  theaole 
judge  whether  or  not  he  will  consent  to  remain 
liable,  notwithstanding  the  alteration,  and  that 
if  he  has  not  so  consented  he  will  he  die- 
charged." 

The  rulings  of  this  court  have  been  equally 
emphatic  in  upholding  the  right  of  a  surety  to 
stand  upon  the  agreement  with  reference  to 
which  he  entered  into  his  contract  of  surety- 
ship and  to  exact  strict  compliance  with  its 
stipulations.  Thus,  in  the  case  of  Miller  t. 
Stew^irt,  22  U.  S.  9  Wheat.  6S0  [6:  189J,  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the 
court,  said  (p.  702  [19")!): 

*'*Nothingcan  be  clearer,  both  upon  [239 
principle  and  authority,  than  the  doctrine  that 
the  liability  of  a  surety  is  not  to  be  extended,  by 
implication,  beyond  the  terms  of  his  contract. 
To  the  extent,  and  in  the  manner,  and  under 
the  circumstances,  pointed  out  in  his  oblige- 
tion,  he  is  bound,  and  no  farther.  It  is  not 
sufficient  that  he  may  sustain  no  injury  by  a 
change  in  the  contract,  or  that  it  may  even  be 
for  his  benefit.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract;  aud  if  he  doee 
not  assent  to  any  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal." 

In  Ueeae  v.  United  States,  76  IJ.  S.  9  Wall. 
13  [19:  541],  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  said  (p.  21  [^544]): 

"It  is  true,  the  riphts  and  liabilities  of  sure- 
ties on  a  recognizance  are  in  many  respects  dif- 
ferent from  those  of  sureties  on  ordinary  bonde 
or  commercial  contracts.  The  former  can  at 
any  time  discharge  themselves  from  liability 
by  surrendering  their  principal,  and  they  are 
discharged  by  his  death.  The  latter  can  only 
be  released  by  payment  of  the  debt  or  perform- 
ance of  the  act  stipulated.  But  in  respect  U> 
the  limitations  of  their  liability  to  the  precise 
terms  of  their  contract,  aud  the  effect  upon 
such  liability  of  any  change  in  those  terme 
without  their  consent,  their  positions  are  aimi- 
lar.  And  the  law  upon  these  matters  is  per- 
lectly  well  settled.  Any  change  in  the  con- 
tract, on  which  they  are  sureties,  made  by  th» 
principal  parlies  to  it  without  their  assent,  die- 
charges  them,  and  for  obvious  reasons  Wheo 
the  change  is  made  they  are  not  bound  by  the 
contract  in  its  original  form,  for  that  has  ceased 
to  exist.  They  are  not  bound  by  the  contract 
in  its  altered  form,  for  to  that  they  have  never 
assented.  Nor  does  it  matter  how  trivial  the 
change,  or  even  that  it  may  be  of  advantage 
to  the  sureties.  They  have  a  right  to  stand 
upon  the  very  terms  of  their  undertaking." 

And  the  soundness  of  these  opinions  waia 
recognized  in  Cnm  v.  AlUn,  141  U.  8.  528,  S87 
[35:  848,  849],  it  being  held  that  in  the  case 
there  before  the  court  the  rights  of  the  sure^ 
were  not  altered  by  certain  transactions  of 
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wbicb  complaint  was  made,  but  remaioed  as  court  of  claims  did  not  err  in  holding  that 

before.  Hitchcock  was  entitled  to  the  fund,  and  its 

Finney  v.  Condon  {'iSll)  86  III.  78,  was  a  dis-  judgment  is  therefore  aflBrmed. 
230]puteover*abinldinpconlract.  Itwasheld  Judgment  affirmed. 
that  where,  under  the  terms  of  a  building  con- 
tract, payments  were  to  be  made  semi-monthly,  ■ 
according  to  the  estimates  of  an  architect,  of  a 

certain  proportion  of  the  value  of  the  work  PLEASANT  DRAPER,  Plff.  in  Err,, 
done,  the  surety  was  bound  by  the  estimates  t?. 
and  could  not  defeat  a  recovery  of  damages  UNITED  STATES, 
sustained  by  reason  of  the  contractor  abandon- 
ing the  completion  of  the  erection  of  thedwell-  (See  S.  C.  Reporter's  ed.  240-247.) 

!S^  ^i^^'^h  JJ'nllml!rJ°..^i^^^^^  JuHsdiciion  of  circuit  court-crime  committed 

the  plea  that  payments  in  excess  of  the  amount  Indian  reMnationstate  nower 

stipulated  in  the  contract  were   made  by  the  ^  ^'^^'^'*  reeenation    state  power. 

owner      The  doctrine,  however  enunciated  in  ^     The  circuit  court  of  the  United  States  has  na 

Calvert  y    London  Dock  Co.  2  Keen,  ?,^^""c?  J«irisdiciion  to  try  an  offense  cominitted  on  the 

Oenerat  bfeam  J\aT.  to.  v.  Holt,  (5  C.  15.  14.  S.  crow  reservation,  io  Montana,  by  another  than 

550,  was  approved  by  the  court  in  the  opin  an  Indian. 

ion  delivered   by  Mr.  Justice  Scott,  who  said  o.   Exclusive  jurisdiction  of  the  state  courts  over 

(pp.  80,  81):           ^  crimes  on  Indian  reservations  not  committed  by 

••The  point  relied  on  most  confidently  in  the  or  against  Indians  is  not  taken  away  by  the  clause 

defense  is,  that  the  sureties  for   the   perform-  oftbe  enablintract  of  the  stateof  Montuna  pro- 

ance  of  the  contract  are  released  from  all  lia-  vldintr  that  **Indian  lands  shall  remain  under  the 

bility  thereon,  on  account  of  payment  exceed-  absolute  jurisdiction  and  control  of  theConareaa 

ing  85  per  cent  of  the  work  done  having  been  «^  ♦he  United  States." 

made  to  the  contractor  without  their  consent  3.    In  reservimr  to  the  United  States  jurisdiction 

before  the  completion  of  the  work.     The  law  a°«*  control  over  Indian  lands  in  Montana  it  wa» 

upon  this  subject  seems  to  be,  the  reserved  per  "^^  intended  to  deprive  that  state  of  power  to 

cent  to  be  withheld  until  the  completion  of  the  »^"?*^^,  ^""J  "'"''f '  committed  on  a  reservation 

work  to  be  done  is  as  much  for  the  indemnity  °'  ^""^^  **°^  ^^  ^'^^^  '^^""^ "°  ^""^^^"^ 

of  him  who  may  be  a  guarantor  of  the  per-  [No.  496.] 

iTrS^  ^rV^rn,".H '"'k'nH  IZrlf,  I?""  7"  T  Svbmitted  OctobeT  SS.  1896.     Decided  Novtm- 

It  18  to  be  performed.     And  there  is  crcat  just-  i^  4^   iqop 

DOSS  in  the  rule  adopted.     Equitably,  Iherefore,  '         ' 

the  sureties  in  such  cases  are  entitled  to  have  xtsj   i?nnr\T>   «,^    *v.^    ni^r*,.u    r»«„^#   r.f  ^u^ 

the  sum   agreed  upon  held  as  a  fund  out  of  T^t^.  J^S^.     f     n     n •  f  •  r  9  x^  ^  .^    ^^.^ 

Which  the/ may  be  indemnified,  and   if  the  -*■  United  Slates  for  the  District  of  Mon  ana  ta 

principal  released  it  without  their  consent  it  dis-  review  a  judgment  of  conviction  of  Peasant 

Charges  them  from   their  undertaking.     The  Draper  for  the  crime  of  murder  committed  on 

PrinSple  is.  the  withdrawal  of  the  fund  agreed  ^..^TndtrseTem^^^^^^^^                         vfo- 

Upon  as  security  for  the  performance  of  the  ^^«^?' »«a  cause    remanaea  lor  luriner  pro- 

eontract  without  his  consent  is  a  prejudice  to  ^^^u°%«4„  „,^  ^t^^^A  ;„  *u^  «r^^«^«« 

•  u^  oiirAtv  r.r  miorotif ni>     fii^v-oti'^n^^H  /*.,»*«.«  1  hc  facts  arc  statcd  m  the  opinion. 

S«?re  rW™m  de  u!b  eTynnd^Sre"  ,  ^"--  '-.T^'  Streve^l,  8.\  Battui.  a»d 

r>resa  teras  of  their  engagements     They  have  ^"  ^y"Z"n^  ,P  ""^'^  '?  "J?"'- ,  ... 

the  right  to  prescribe  the  terms  and  conniti-ns  ^  ^''-  f  •  M.  Dickin«pn,  Assistant  Attorney 

on  which  they  will  assume  responsibility,  and  <3«°"''''  ^o' defendant  in  error. 

X^either  of  the  principals  can  change  those  terms  -^     r    ,t     xwrt^s^     i  «        ^  ♦v        :  j        #- 

'^riibout  the  consent  of  the  sureties,  even  with  .,  ^'- "'?""  ^"**  delivered  the  opinion  of 

*  view  to  avoid  ultimate  liability."  '"S,£°"''t-.  .,-  ,                       ■  a-  ,  i  .  ,  a 
Applying  the  principles  which  are  so  clearly  The  plaintiff  in    error  was  indicted,  tried. 

•ettled  by  the  fofegoine  authorities  to  the  casi  <:"°"cted.  and  sentenced  to  death  for  the  crime 

5i401at  W  it  is  manifest  that  if  'the  transac  °l  murder  alleged  to  have  been  ^mmltted  oa 

•loD  in  February,  1890.  by  which  the  Prairie  ""«  ^'°r  1°^^"  "-eserva  ion.    He  moved  to- 

:BaDk  acquired  its  alleg.il  fien  on  the  fund  pos-  «"''"    ''«  Judgment  on  the  ground  that  the 

■eased  the  effect  contended  for  by  the  bank,  it  <="""  .';»^    no  ]uri8(liciion  ta  tn-  an_  offense 

^ould  necessarily  operate  to  alter  and  impair  com.nitte.l  on  the  Crow  reservation  by  other 

lights  acquired  by  the  surely  under  the  original  "''"'  .a°  l,"""".  "»  «"<=''  crime  wa«  exclusively 

contract  cognizable  by  the  proper  court  of  the  state  of 

Sundberg  &  Companv  could  not  transfer  to  Mont""*- ,  ^  l|e  refusal  to  arrest  the  jiidgment 

the  bank  anv  greater  rUts  in  the  fund  than  on  account  of  this  asserted  want  of  junsdic- 

thev  themselves  po&sessea.    Their  richts  were  '"I.'*  °"«  "^  ^■^^  ^r'i"  Pre8f«'«  "P"?  ""r  «• 

•ubordinatc  to  those  of  the  United  States  and  'enlion,  and  our  opinion  on  the  subject  will 

the    sureties.    Depending,    therefore,    solely  render  it  unnecessary  to  consider  the  other  a«- 

■upon  rights  claimed  to  have  been  derived  in  s'gnments. 

Tebruarv.  1890,  by  express  contract  with  Sund-  The  indictment  does  not  slate,  nor  does  the 

■berg  <&  Company,  it  necessarily  results  that  the   "t: : — : — -—. 7~rT, TZl — TTIT 

•niii.ir    if  iin^    •V.niiir^.H  h.>  il.o  Proi..iz>  n...,!,  !.,  NOTE.— .4»  fo  Indian*  and   Indian  tribes,  their 

^«  io  ^^Z'J^^lA.^Vi       V  I                A  «««(u»  and  rights;  JurUdiction  and  control  over  them^ 

the  10  per  cent   fund  then   in  existence  ai^d  -gee  note  to  Worcester  v.  Georgia.  8: 483. 

therwfter  to  arise  was sutordinnte  to  theequity  ^,,0  courts:  jurisdiction  of  Vniled  States  eireuU. 

which  bad,  in  May,  1888.  arisen  In  favor  of  court*  d«p«nd«nt  on  residence  of  parties;  firoper 

the  surety  Hitchcock.    It   follows  that   the  p(ace  o/ (u<ct,-8eenote  toBoberU  v.  Iiewis,at:tn. 
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record  afflrmnlively  show,  that  the  accused 
«nd  the  deceased  were  ocgroes.  but  that  fact  is 
conceded  boih  by  couoscl  for  the  prisoner  and 
the  government,  and  upon  such  concession, 
the  case  as  to  jurisdiction  was  determined  be- 
low, and  is  here  presented  for  consideration. 
Irrespective,  however,  of  the  admission  of 
counsel  as  to  the  race  to  which  the  accused 
and  the  deceased  belonged,  the  question  of  ju- 
risdiction arises  on  the  record,  since,  if,  as 
matter  of  law,  the  reservation  was  not  within 
the  sole  and  exclusive  jurisdiction  of  the 
United  Stales,  as  the  indictment  fails  to  charge 
that  the  crime  was  committed  by  an  Indian,  it 
necessarily  follows  that  if  the  court  had  juris- 
diction only  to  punish  such  a  crime  the  want 
of  jurisdiction  appears  upon  the  face  of  the 
record.  It  is  clear  that  if  the  accused  was  an 
Indian  the  court  below  had  jurisdiction  under 
the  act  of  March  8,  1885,  which,  among  other 
things,  authorizes  the  punishment  of  any  In- 
dian committing  the  offense  of  murder  within 
the  boundaries  of  any  state  of  the  United 
States  and  within  the  limits  of  any  Indian 
reservation,  according  to  tlie  laws  and  l)efore 
the  tribunals  of  the  United  Slates.  United 
StaUs  V.  Kagama,  118  U.  S.  375  [30:  228]. 
The  assertion  of  jurisdiction  in  the  courts  of 
the  United  States  over  the  crime  of  murder 
'242]*perpetrated  byonenotan  Indian  against 
one  not  an  Indian  is  based  on  the  fact  that  the 
offense  was  committed  on  an  Indian  reserva- 
tion. The  contention  as  to  want  of  jurisdic- 
tion rests  upon  the  proposition  that  the  Indian 
reservation  being  within  the  state,  the  courts 
of  the  state  had  alone  cognizance  of  crimes 
therein  done  by  other  than  Indians.  Tode 
termine  these  conflicting  contentions  requires 
a  brief  examination  of  the  legislation  organ- 
izing the  territory  of  Montana  and  which  pro- 
vided for  the  admission  of  that  state  into  the 
Union. 

The  territory  of  Montana  was  organized  in 
1864.  13  Stat,  at  L.  85.  Subsequently,  in 
1868.  the  Crow  Indian  reservation  was  cre- 
ated (15  Stat,  at  L.  649),  the  land  of  which  it 
was  composed  being  wholly  situated  within 
the  geographical  boundaries  of  the  territory  of 
Montana.  The  treaty  creating  this  reservation 
contained  no  stipulation  restricting  the  power 
of  the  United  States  to  include  the  land,  em- 
braced within  the  reservation,  in  any  state  or 
territory  then  existing  or  which  might  there- 
after be  created.  The  law  to  enable  Montana 
and  other  slates  to  be  admitted  into  the  Union 
was  passed  in  1889.  25  Stat,  at  L.  676.  This 
act  embraced  the  usual  provisions  for  a  con- 
▼ention  to  frame  a  Constitution,  for  the  adop- 
tion of  an  ordinance  directed  to  contain  cer- 
tain specified  agreements,  and  provided  that, 
upon  the  compliance  with  the  ordained  re 
ouirements,  and  the  proclamation  of  the  Presi- 
dent so  announcing,  the  state  should  be  ad- 
mitted on  an  equal  footing  with  the  original 
states.  The  question  then  is,  Has  the  state  of 
Montana  jurisdiction  over  offenses  committed 
within  its  geographical  boundaries  by  persons 
not  Indians  or  against  Indians,  or  did  the  en- 
abling act  deprive  the  courts  of  the  state  of 
such  jurisdiction  of  all  offenses  committed  on 
the  Crow  Indian  reservation,  thereby  devest- 
ing the  state  pro  iantc  of  equal  authority  and 
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jurisdiction  over  its  citizens,  usually  enjoyed 
by  the  other  stales  of  the  Union  ? 

In  United  States  V.  AlcBratney,  104  U.  8.623 
[26:809],  this  court  held  that  where  a  state 
was  admitted  into  the  Union,  and  the  en- 
abling act  contained  no  exclusion  of  juris- 
diction as  to  crimes  committed  on  an  Indian 
reservation  by  others  than  'Indians  or  [243 
against  Indians,  the  stale  courts  were  vested 
with  jurisdiction  to  try  and  punish  such  crimes. 
The  court  there  said : 

"The  act  of  March  3,  1875  [the  enabling  act 
which  provided  for  the  admission  of  the  state 
of  Colorado],  necessarily  repeals  the  provisions 
of  any  prior  statute,  or  of  any  existing  treatv, 
which  are  clearly  inconsistent  therewith. 
S07  i  lb  Papers  8,  Tobacco  v.  United  Sttite$ 
{''The  Cliei^okee  Tobacco'')  78  U.  S.  11  Wall. 
616  [20:  227].  Whenever,  upon  the  admission 
of  a  state  into  the  Union,  Congress  has  in- 
tended to  except  out  of  it  an  Indian  resenra- 
tion,  or  the  sole  and  exclusive  jurisdiction  over 
that  reservation,  it  has  done  so  by  express 
words.  Blue  Jacket  v.  Johnmn  County  Comn, 
{''The  Kansas  Indians'')  72  U.  S.  5  Wall.  787 
[18:  607];  United  States  v.  Ward,  Wool  w.  17. 
The  state  of  Colorado,  by  its  admission  into 
the  Union  by  Congress  upon  an  equal  footing 
with  the  original  states  in  all  respects  what- 
ever, without  any  such  exception  as  had  been 
made  in  the  treaty  with  the  Ute  Indians  and  io 
the  act  establishing  a  territorial  government, 
has  acquired  criminal  jurisdiction  over  its  own 
citizens  and  other  white  persons  throughout 
the  whole  of  the  territory  within  its  limits,  in- 
cluding the  Ute  reservation,  and  that  reser- 
vation is  no  longer  within  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States.  The 
courts  of  the  United  States  have,  therefore,  no 
jurisdiction  to  punish  crimes  within  that  res- 
ervation, unless  so  far  as  mav  be  necessary  to 
carry  out  such  provisions  of  the  treaty  with 
the  Ute  Indians  as  remain  in  force.  But  that 
treaty  contains  no  stipulation  for  the  punish- 
ment of  offenses  committed  by  white  men 
against  white  men.'' 

United  States  v.  McBratney  is  therefore  de- 
cisive of  the  question  now  before  os,  unleM 
the  enabling  act  of  the  stale  of  Montana  con- 
tained provisions  taking  that  state  out  of  the 
general  rule  and  depriving  its  courts  of  the 
jurisdiction  to  them  belonging  and  resulting 
from  the  very  nature  of  the  equality  conferred 
on  the  state  by  virtue  of  its  admiasfon  into  the 
Union.  Such  exception  is  sought  here  to  be 
evolved  from  certain  provisions  of  the  en- 
abling act  of  Montana  which  were  ratified  by 
an  ordinance  of  the  convention  which  framed 
the  Constitution  of  that  slate.  The  provision 
relied  on  is  as  follows: 

*' 'Second.  That  the  people  inhabiting[24:4 
the  said  proposed  state  of  Montana  do  agree 
and  declare  that  (hey  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limits  owned  or  held 
by  any  Indian  or  Indian  tribes,  and  that  until 
the  title  thereto  shall  have  been  extinguished 
by  the  United  States  the  same  shall  be  and  re- 
main subject  to  the  disposition  of  the  United 
States,  and  said  Indian  lands  shall  remain  un- 
der the  absolute  jurisdiction  and  control  of  the 
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Congress  of  the  UDlted  States;  that  the  lands 
belongiog  to  citizens  of  the  United  States 
fesidiog  without  the  said  state  of  Montana 
shall  never  he  taxed  at  a  higher  rate  than  tiie 
Isnds  belonging  to  the  residents  thereof; 
thkt  no  taxes  shall  be  imposed  by  the  said 
state  of  Montana  on  lands  or  property  therein 
belonging  to  or  which  may  hereafter  be 
purchased  by  the  United  States  or  reserved 
for  its  use.  But  nothing  herein  contained 
«ball  preclude  the  said  stale  of  Montana  from 
taxing  as  other  lands  are  taxed  any  lands 
owned  or  held  by  any  Indian  who  has  sev- 
ered his  tribal  relations  and  has  obtained 
from  the  United  States,  or  from  any  person,  a 
title  thereto  by  patent  or  other  grant,  save  and 
except  such  lands  as  have  been  or  may  be 
granted  to  any  Indian  or  Indians  under  any 
act  of  Congress  containing  a  provision  exempt- 
ins  the  lands  thus  granted  from  taxation,  Init 
said  last-named  lands  shall  be  exempt  from 
taxation  by  said  state  of  Montana  so  long  and 
to  such  extent  as  such  act  of  Congress  may 
prescribe." 

The  words  in  the  foregoing  provisions  upon 
which  the  argument  is  based  are  the  following: 
*'And  said  Indian  lands  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the 
Congress  of  the  United  States."  This  lan- 
guage has  been  considered  in  several  cases  in 
the  courts  of  the  United  States  with  somewhat 
contradictory  resultfl.  United  Statet*  v.  Emng, 
47  Fed.  Rep.  809;  United  States  v.  Partello,  48 
iW.  Rep.  670;  TnucoU  v.  Hurlbut  Land  d  G. 
Co.  78  Fed.  Rep.  61. 

As  equality  of  statehood  is   the  rule,    the 
words  relied  on  here  to  create  an  exception 
<ainnot  be  construed  as  doing  so,  if,  by  any 
reasonable  meaning,  they  can  be  otherwise  treat- 
^45]ed.  *The  mere  reservation  of  jurisdiction 
«nd  control  by  the  United  States  of   "Indian 
lands"  does  not  of  necessity  signify  a  retention 
^f  Jurisdiction  in  the  United  States  to  punish 
mX\  offenses  committed  on  such  lands  by  others 
"than  Indians  or  against  Indians.     It  is  argued 
that  as  the  first  portion  of  the  section  in  which 
^e  language  relied  on  is  found  disclaims  all 
vight  and  title  of  the  state  to  "the  unappropri- 
ated public  lands  lying  within  the  boundaries 
thereof  and  of  all  lands  lying  within  said  limits, 
^wned  or  held  by  an  Indian  or  Indian  tribes.and 
«ntil  the  title  thereof  shall  be  extinguished  by 
the  United  States,  the  same  shall  be  and  remain 
aubject  to  the  disposition  of  the  United  States." 
therefore  the  subsequent   words,  "and    s<iid 
lands  shall  remain  under  the  absolute  jurisdic- 
tion and  control  of  the  United  States." are  ren 
^ered   purely   tautological  and  meaningless, 
unless  they  signify  something  more  than  the 
reservation  of  authority  of  the  United  States 
over  the  lands  themselves  and  the  title  thereto. 
This  argument  overlooks  not  only  the  particu- 
lar action  of  Congress  as  to  the  Crow  reserva- 
tion, but  also  the  state  of  the  general  law  of 
the  United  States,  as  to  Indian  reservations,  at 
the  time  of  the  admission  of  Montana  into  the 
Utiion. 

On  April  11,  1882  (22  Stat,  at  L.  48).  Con- 
mas  confirmed  an  agreement  submitted  by 
ttie  Crow  Indians  for  the  sale  of  a  portion  of 
tMr  reservation,  and  for  the  survey  and  di- 
Tidon  in  severaltjrof  the  agricultural  lands  re- 
maining in  the  reservation  as  thus  reduced. 

IM  U.  S.  U.  8.,  Book  41. 


The  act,  however,  provided  that  the  title  to  be 
acquired  by  the  allottees  was  not  to  be  subject 
to  alienation,  lease,  or  encumbrance,  either  by 
voluntary  conveyance  of  the  grantee  or  his 
heirs,  or  by  the  judgment,  order,  or  decree  of 
any  court,  but  should  remain  inalienal)le  and 
be  not  subject  to  taxation  for  the  period  of 
twenty-live  years,  and  until  such  time  there- 
after as  the  President  might  see  fit  to  remove 
the  restriction. 

The  policy  thus  applied  to  the  Crow  reser- 
vation bubscqueuily  became  the  tjenenil  method 
adopted  by  Congress  to  deal  with  Intiian  reser- 
vations. In  Februarv,  1887,  by  a  general  law. 
Congress  provided  **for  the  allotment  of  lands 
in  severalty  to  Indians  on  the  various  reserva- 
tions, and  toextend  th€*protection  of  the[246 
laws  of  the  United  States  and  the  territorieso  ver 
the  Indians,  and  for  other  purposes."  24  Stat, 
at  L.  888.  The  act  in  question  contemplated 
the  gradual  extinction  of  Indian  reservations 
and  Indian  titlcsby  the  allotment  of  such  lands 
to  the  Indians  in  severalty.  It  provided  in 
§  6,  "that  upon  the  completion  of  said  allot- 
ments and  the  patenting  of  said  lauds  to  said 
allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shall  have  the  bene- 
fit of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  stute  or  territory  in  which  they 
may  reside."  But  the  act  at  the  same  time  put 
limitations  and  restrictions  upon  the  power  of 
the  Indians  to  sell,  encumber,  or  deal  with  the 
lands  thus  to  be  allotted.  Moreover,  by  §  4  of 
the  act  of  1887,  Indians  not  residing  on  a  res- 
ervation, or  for  whose  tribe  no  reservation  had 
been  provided,  were  empowered  to  enter  a 
designated  quantity  of  unappropriated  public 
land  and  to  have  patents  therefor,  the  rig\;)t, 
however,  of  such  Indian  to  sell  or  encumber 
being  regulated  by  provisions  like  those  con- 
trolling allotments  in  severalty  of  lands  com- 
prised within  a  reservation.  From  these  en- 
actments it  clearly  follows  that  at  the  time  of 
the  admission  of  Montana  into  the  Union,  and 
the  use  in  the  enabling  act  of  the  restrictive 
words  here  relied  upon,  there  was  a  condition 
of  things  provided  for  by  the  statute  law  of 
the  United  States,  and  contemplated  to  arise 

'where  the  reservation  of  jurisdiction  and  con- 
trol over  the  Indian  lands  would  become  es- 
sential to  prevent  any  implication  of  the  power 
of  the  state  tofrustratc  the  limitations  imposed 
by  the  laws  of  the  United  States  upon  the  title 
of  lands  once  in  an  Indian  reservation,  but 
which  had  become  extinct  by  allotment  in 
severalty,  and  in  which  contingency  the  In- 
dians themselves  would  have  passed  under  the 
authority  and  control  of  the  state. 

It  is  also  equally  clear  that  the  reservation 
of  iurisdiction  and  control  over  the  Indian 
lands  was  relevant  to  and  is  explicable  by  the 
proviKions  of  ^  4  of  the  act  of  1887,  which  al- 
lowed nonreservation  Indians  to  enter  on  and 

^ake  patents  for  a  certain  designated  quantity 
of  public  land.  *Indeed,if  the  meaning  of  [24? 
the  words  which  reserved  jurisdiction  and  con- 
trol over  Indian  lands  contended  for  by  the  de- 
fendant in  error  were  true,  then  the  stale  of 
Montana  would  not  only  be  deprived  of  au- 
thority to  punish  offenses  committed  by  her 
own  citizens  upon  Indian  reservations,  but 
would  also  have  like  want  of  authority  for  all 
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offenses  committed  by  her  own  citizeos  upon 
such  portions  of  the  public  domain  within  her 
liorders  as  may  have  been  appropriated  and 
patented  to  an  Indian  under  the  terms  of  the 
act  of  lb87.  The  conclusion  to  which  the  con- 
tention leads  is  an  efficient  demonstration  of 
its  fallacy.  It  follows  that  a  proper  apprecia- 
tion of  the  legislation  as  to  Indians  existing  at 
the  time  of  the  passage  of  the  enabling  act  by 
which  the  state  of  Montana  was  admitted  into 
the  Union  adequately  explains  tbe  use  of  the 
words  relied  upon,  and  demonstrates  that  in 
reserving  to  (he  United  States  jurisdiction  and 
control  over  Indian  lands  it  was  not  intended 
to  deprive  that  state  of  power  to  punish  for 
crimes  committed  on  a  reservation  or  Indian 
lands  by  other  than  Indians  or  against  Indians, 
and  that  a  consideration  of  tbe  whole  subject 
fully  answers  the  argument  that  the  language 
used  in  tbe  enabling  act  becomes  meaningless 
unless  it  be  construed  as  depriving  the  state  of 
authority  belonging  in  virtue  of  its  existence 
as  an  equal  member  of  the  Union.  Of  course 
tbe  construction  of  the  enabling  act  here  given 
is  confined  exclusively  to  the  issue  before  us, 
and  therefore  involves  in  no  way  any  of  the 
questions  fully  reserveti  in  United  jSuites  v. 
kcBrainey,  104  U.  S.  622  [26:  869],  and  which 
are  also  iutiended  to  l)e  fully  reserved  here. 

Our  conclusion  is  that  the  circuit  court  of 
tbe  United  Slates  for  the  district  of  Montana 
had  no  jurisdiction  of  the  indictment,  but, 
''according  to  the  practice  heretofore  adopted 
in  like  cases,  should  deliver  up  the  prisoner  to 
tbe  authorities  of  the  state  of  Montana  to  be 
dealt  with  according  to  law."  United  States 
▼.  McBiatney,  mpra,  and  authorities  there 
cited. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  proceedings  in  conformity  to  this 
opinion. 


248]     PETER  WILSON,  Appt., 

V. 

FRED.  J.  KIESEL  et  aL 

(See  8.  C.  Reporter's  ed.  248  SS2.) 

Jurisdictional  amount— proper  parties  to  an  ap^ 
peal — dismissal  for  want  of  parties, 

L  Tbe  liability  for  $5,000  each,  of  several  defend- 
ants, Bu  tm^riben  to  stock  of  a  corporation,  cannot 
ffive  Jurisdiction  on  appeal  to  ibis  court  from  a 
territorial  court,  altbouRb  they  contend  that 
their  subscriptions  were  paid  by  a  conveyance  of 
land  owned  by  them  jointly. 

t.  An  appeal  will  be  dismissed  for  want  of  proper 
parties,  where  tbe  defendantii  vitally  and  din>ctly 
Interested  in  and  necemary  parties  to  it  are  not 
made  parties,  and  there  are  no  summons  and 
severance,  or  the  equivalent. 

%,  A  case  disposed  of  by  a  state  court  as  to  all  tbe 
parties  on  a  ground  common  to  all,  upon  two 

Note.— ^s  to  varties  in  error,  tcho  neeestary,  see 
note  to  Owings  v.  Kincannon,8:  7S7. 

That  only  jHErties  to  record  can  Ite  heard  on  appeal 
or  writ  of  error^  see  note  to  Harrison  v.  Nixon, 
9:201. 

As  to  review  by  United  States  Supreme  Court  of 
territorial  decisions;  extent  and  manner  of;  dis- 
tinction between  an  appeal  and  a  %Drit  of  error,- 
note  to  Miners*  Bank  v.  Iowa,  13: 867. 

499 


appeals,  one  taken  by  the  plaintiff  and  tbe  other 
by  a  portion  only  of  the  defendants,  will  not  te 
considered  by  this  court  on  appeal  by  the  plain- 
tiff only,  to  which  the  defendants  who  had  mad(»» 
the  other  appeal  are  not  parties. 

[No.  139] 

Argued  and  Submitted  November  S,  1S96.    JD^ 
cided  November  SO,  1896. 

APPEAL  from  a  judgment  of  tbe  Supreme 
Court  of  the  Territory  of  Utah  afllrmiog 
tbe  judgment  of  the  Fourth  Judicial  District 
Court  for  the  Territory  of  Utah  in  favor  of 
Fred  J.  Kiesel  et  ///.,  defendants,  in  an  action 
brought  by  Peter  Wilson,  plaintiff,  acrtiinst  said 
defendant!)  to  compel  them  to  pay  their  res()ec- 
tive  unpaid  sub.^criptions  to  the  capital  stock 
of  tbe  Ogdeu  Power  Company,  to  be  applied 
in  satisfitriionof  a  judgment  against  said  com- 
[)any.     On  motion  to  dismiss.     Dismissed, 

See  same  case  below,  9  Utah,  897. 

The  facts  are  stated  in  the  opinion. 

Afr,  Abbot   R.  Heywood  for  appellees* 
in  favor  of  motion  to  dismiss. 

Messrs.  Ogden  Hilea  and  J.  G.  Sutherland 
for  appellant,  in  opposition  to  motion. 

Mr.   Chief  Justice    Fuller   delivered    tbe 
opinion  of  tbe  court: 

Wilson  lecoveied  judgment  against  tbe  Og- 
den Power  Company,  a  corporation  organized 
under  the  laws  of  the  territory  of  Utah,  for 
$22.<10r).l6,  ou  which  an  execution  was  issued 
and  returned  wholly  unsatisfied,  whereupon  ho 
filed  a  bill  in  the  fourth  judicial  district 
court  for  the  territory  of  Utah,  county  of 
Wcl)er,  against  the  company;  and  against 
Ki<  sel,  Anderson,  and  Carnahan,  and  manT 
others,  to  compel  them  severally  to  pay  their 
respective  unpaid  subscriptions  to  the  capital 
stock  of  the  corporation  to  be  applied  in  satia* 
faction  of  tbe  judgment.  Defendants  Eiesel» 
Carnaban.  and  Anderson  were  charged  with 
having  each  subscribed  for  fiftvsbaresof  the  Mr 
*>'alueof  $100  each,  and  with  being  each  [24^ 
liable  for  $5,000.  They  answered  denyinfr 
that  there  was  anything  due  from  them  to  the 
corporation,  and'allegiu&r  that  each  of  them 
had  paid  in  full  and  at  par  value  the  amount  of 
the  stock  subscribed  by  him;  and  averring^ 
among  other  things,  that  plaintiff  was  also  a. 
subscriber  and  bad  paid  no  part  of  his  subscrip 
tion;  and  that  Wilson  had  long  before  soul 
and  assiirned  the  said  iudgment  and  now  had 
no  interest  therein;  and  by  way  of  cross-com- 
plaint alleged  that  said  judgment  was  entered 
by  unautliorized  consent  and  was  fraudulent, 
and  void  for  various  reasons  set  forth;  that  it 
had  been  sold  and  transferred  to  third  parties; 
and  that  if  tbe  action  of  Wilson  against  tb^- 
company  had  been  tried,  no  greater  ^um  than 
$2,000  would  have  been  found  due;  to  whieb 
cross-complaint  plaintiff  filed  an  answer. 

The  record  discloses  that  some  twenty -two* 
of  the  other  defendants  filed  their  several  an- 
swers to  the  complaint,  but  does  not  contain 
those  answers.  The  cause  was  referretl  to  a 
speria)  master  to  take  testimony  and  report  bla 
tindincs  thereon,  and  he  subsequently  filed  a 
report  containing  twenty  one  findings  of  facsl« 
embrscing  jl  finding  that  defendants  Kletcl» 
Carnahnn,  and  Anderson  had  p;iid  their  sub- 
scriptions to  Uie  capital  stock  in  full,  and  Uk' 
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these  the  master  added  twenty- nine  further 
findings,  making  fifty  in  all.  As  a  conrlusion 
of  law  ihe  muster  recommended  that  the  court 
find  that  plaintifif  was  entitled  to  a  judgment 
for  the  sum  of  $16,500.52;  that  some  thirty- 
two  named  defendants,  not  including  Kicsel, 
Carnahan,  and  Anderson,  should  be,  respec- 
lively,  ordered  to  pay  their  unpaid  subscrip- 
tiuus  in  the  amounts  stated;  and  that  said 
amounts  should  be  applied  in  payment  of  the 
judgment  and  costs.  A  decree  was  thereupon 
rendered  in  favor  of  plaintifif,  April  29,  1893, 
making  the  findings  and  conclusions  of  the 
master  the  findings  and  conclusions  of  the  dis 
trict  court,  and  awarding  judgment  against 
each  of  some  thirty  defendants  lor  amounts 
.stated  severally  and  separately  as  to  each,  and  in 
luvor  of  some  seven  defendants  under  a  slipu- 
250]  lation  that  they  had  paid  their  ^several 
subsciipiions,  and  also  in  favor  of  defendants 
Kiesel,  Carnahan,  and  Anderson.  Plaintiff 
moved  for  a  new  trial  as  to  Kiesel,  Carnahan, 
and  Anderson,  which  was  denied,  and  he  ap- 
pealed to  the  supreme  court  of  the  territory 
from  the  judgment  in  favor  of  Kiesel,  Carna- 
hau,  and  Anderson,  and  from  the  order  over- 
ruling the  motion  for  a  new  trial.  The  record 
does  not  contain  the  appeal  of  the  other  defend- 
auis  from  the  judgment  which  had  been  ren- 
dered in  favor  of  plaintiff  and  against  them, 
but  it  appears  from  the  opinion  of  the  supreme 
court  of  the  territory  that  they  did  so  appeal, 
aod  that  all  the  contesting  defendants  were  be 
fore  that  court. 

On  January  29,  1894,  the  judgment  of  the 
district  court  on  plaintifif's  appeal  was  afhrmed 
with  costs.     On  the  same  day  the  opinion  of 
the  supreme  court  of  the  territory  was  filed  in 
the  case,  a  copy  of  which  was  transmitted  in 
accordance  with  our  rule,  is  referreti   to  by 
( ounsel  for  appellant  as  part  of  the  record,  and 
as  such  may  serve  to  supply  certain  marked 
deficiencies  otherwise  existing  therein.     From 
this  opinion  it  appears  that  plaintiff  appealed 
from  the  judgment  in   favor  of  Kiesel,  Carna- 
han, and  Anderson,  and  that  twenty  four  other 
defendants  appealed  from  the  judgment  against 
^bem.     The  supreme  court,  after  rehearsing 
'be  facta  in  the  case,  stated  the  question  on 
plaintiff's  appeal  to  be  whether  Kiesel,  Carna- 
han, and  Anderson  had  paid  their  subscriptions 
*o  the  capital  stock  of  the  company  as  con- 
^^nded  on  their  behalf;  and  that  the  questions 
^Hiaed  on  the  appeal  of  the  other  defendants 
^ere  whether  plaintiff  while  a  dejinquent  sub 
^Criber  himself  could  maintain  this  action  in 
Equity  against  other   delinquent  subscribers; 
'Whether  the  judgment  at  law  in  Wilson's  favor 
"Was  fraudulent  and  void;  and  whether  if  the 
Judgment  was  valid  plaintiff  could  maintain 
^n  action  on  it  as  the  real  party  in  interest.   The 
^wpreme  court  held  that  a  delinquent  subscriber 
^ould  maintain  the  action  but  must  contribute 
X^ari  passu  with  the  other  subscribers  to  the 
I:>ay  roent  of  the  amount  due  him;  that  the  judg- 
^^eot  was  not  conclusive  on  the  subscribers, 
Taught  to  have  been  reduced  by  a  very  large 
Amount,  and  would  have  to  be  reversed  in  order 
t  o  afford  the  subscribers  the  opportunity  to  test 
^Sl]  the  validity  of  *Wilson's  claim  against 
t.he  corporation:  and  that  Wilson  wasiiot  the 
i-eal  party  in  interest  at  the  beginning  of  the 
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action  and  could  not  maintain  it  in  his  own 
name,  which  latter  conclusion  called  for  the 
affirmance  of  the  judgment  in  favor  of  Kiesel, 
Carnahan,  and  Anderson,  and  the  absolute  re- 
versal of  the  judgment  aaainst  the  other  de- 
fendant and  the  remanding  of  the  cause  to  the 
court  below  with  directions  to  dismiss  the  ac- 
tion, it  beincT,  therefore,  unnecessary  to  pass 
on  the  question  as  to  whether  or  not  Kiesel, 
Carnahan,  and  Anderson  had  paid  their 
subscriptions  to  the  capital  stock  of  the  com- 

While  the  judgment  of  affirmance  appears 
in  the  record  the  judgment  of  reversal  with 
directions  does  not.  From  the  judgment  of 
affirmance  the  plaintiff  appealed  to  this  court 
and  gave  bond  running  to  Kiesel,  Carnahan, 
and  Anderson,  or  either  of  them,  and  citation 
was  issued  to  Kiesel,  Carnahan,  and  Anderson 
only. 

It  is  evident  from  the  foregoing  statement 
that  this  appeal  must  be  dismissed.  The  com- 
plaint alleged  that  Kiesel,  Carnahan,  and 
Anderson  each  subscribed  to  fifty  shares  of  the 
capital  stock  of  tho  Ogden  Power  Company  of 
the  par  value  of  $100  each,  and  that  each  was 
liable  for  $5,000  for  which  recovery  was 
sought.  This  did  not  reach  the  jurisdictional 
amount.  Chapman  v.  Uandley,  151  U.  S.  443 
[38: 227]. 

It  is  true  that  these  defendants  contended 
that  the  amount  due  from  each  on  their  several 
subscriptions  had  been  paid  by  a  conveyance 
of  land  which  was  owned  by  them  jointly,  but 
the  matter  in  dispute  was  the  liability  of  each 
for  $5,000,  and  the  fact  that  their  several  sub- 
scriptions may  have  been  paid  with  joint  prop- 
erty would  not  make  the  question  of  the  lia- 
bility of  each  a  question  of  the  liability  of  all, 
and  they  did  not  seek  a  recovery  over.  But  it  is 
said  that  the  matter  in  dispute  far  exceeded  the 
jurisdictional  limit,  because  Kiesel,  Carnahan, 
and  Anderson  had  filed  a  cross-complaint  seek- 
ing to  set  aside  and  cancel  Wilson's  judgment 
against  the  Ogden  Power  Company,  which  was 
a  judgment  for  $22,405.16.  This  contention, 
however,  only  demonstrates  that  the  appeal 
must  be  dismissed  for  want  of  proper  parties. 
*as  the  other  defendants  were  direcilyand[252 
vitally  interested  in  the  disposition  of  the  cross- 
complaint,  and  necessary  parlies  to  the  appeal. 
Not  having  been  made  such,  and  there  being 
no  summons  and  severance,  or  the  equivalent, 
the  appeal  cannot  be  sustained.  Davis  v.  Mer- 
cantile Trust  Co.  152  U.  S.  590  [38:563];  Hardee 
V.  Wilson,  146  U.  S.  179  [36:  933]. 

Indeed  this  objection  is  fatal  in  any  view, 
for  while  this  record  is  manifestly  inadequate 
and  insufficient,  it  does  appear  and  is  con- 
ceded that  the  other  defendants  were  before  the 
supreme  court  of  the  territory  on  their  own  ap- 
peal as  well  as  Kiesel,  Carnahan,  and  Anderson 
on  Wilson's  appeal,  and  that  the  case  was  dis- 
posed of  as  to  all  of  them  on  a  ground  com- 
mon to  all.  We  cannot  be  required  to  consider 
such  a  case  by  piecemeal,  and  if  we  were  to 
take  jurisdiction  and  determine  the  questions 
which  have  been  argued  at  the  bar.  we  should, 
in  fact,  be  disposing  of  matters  affecting  par- 
ties not  before  us  and  who  have  been  afforded 
no  opportunity  to  be  heard. 

Appeal  dismissed. 
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flaS-955  Sup&KUK  CoDRT  or  tbs  Cnitkd  Statu. 

OEORQB  A.  FOWLERrtal,.  Plfft.  inErr., 


8.  WARREN  LAHSON  el  at. 

(Bm  B.  C.  BeiiOrleT'S  ed.  SSS-SO.! 
Ftderal  qutttion—jvrUiiietion. 

L  Aa  uilKumeut  of  erron  ll  unavullable  for  the 
purpose  olBhowlDiTBiir  Federal  question  decided, 
wbera  ttia  reoord  [U«l(  doe>  ant  ghaw  that  any 
suohqucatlOQ  vu  passed  upon  by  the  state  court. 

t.  Wbera  ■  cue  tobrounht  to  tbli  oourtonerror.or 
appeal  frotna  judicmeot  of  n  BlBte  oourt.  uolen 
ftaopearlnthe  ncord  that  ■  Federal  queatlon 
was  railed  and  decided  In  ttie  state  Oouct  tbis 
court  1*  without  JurlodlctlOD. 

[Ho.  88.] 
Argved'jind. Submitted  November  9,  I89S.    De- 
cided Notember  SO,  2836. 

TN  ERROR  to  tbe  Biipreme  Court  of  thi 
J.  iiBie  ot  llliDoia  lo  review  a  decree  of  rhat 
court  afflrmins  tbe  decree  ot  tbe  Appelli.  _ 
Court  of  tliat  Btate  reverslug  the  decree  of  the 
Superior  Court  of  Cook  County  for  a  recovery 
by  plaiDliSi.  Charles  A.  Ponler«fa',,  agninsl 
S.  Warren  Lani&oD  et  al.,  defcodanla,  stock- 
holders In  ao  insolveoi  corporation,  of  tlie 
il  of  a  judgment  agaiost  tbe  corporation. 


poratiou. 
(3)  Ad  eitract  from  The  statutes  of  Eknau 

providing  for  the  dlnsolutiou  of   corporationi 
aod   for  a  recovery  againsl   the  stocbholdm 


pirn 


plaJnliffB  in  erro 

Mtun.  L.  H.  BUbee  and  D.  It.  Kirlim 
for  defendants  in  error. 

Mr.  Justice  Peehb&m  delivered  the  opinion 
of  tbe  court: 

The  printed  record  which  la  before  tbis 
court  in  this  caw  is  so  fragmentary  io  its  nature 
as  to  leave  do  fouadslioD  for  us  to  even  guess 
that  there  was  a  Federal  question  in  tbe  case. 
orlhat  It  was  derided  by  tbe  slate  court  against 
tbe  right  now  set  up  by  plaiotiffs  lo  error. 

Tbe  record  opens  with  an  aasignment  of 
errora  which  It  Is  alleged  were  made  by  tbe 
■upreme  court  of  IllinoU.ood  fourleeo  prrouoda 
of  error  are  set  forth,  miinv  of  them  Siting  up 
that  Buch  cour>,  by  the  Judgment  in  suit,  erred 
in  the  decision  of  seversl  Federal  quesliobs. 
Tben  follows  the  writ  of  error.  Then  comes 
what  Is  termed  a  decree  In  the  case  of  Qforge 
Fouler  v.  Clierokee  Brilliant  Coal  A  itiaing 
Conipany  and  others,  in  (be  superior  court  of 
Cook  county,  IIIIdoIs,  wliich  decree,  after  re- 
citing the  fact  of  a  hearing  and  a  reference  to 
a  master  In  chancery  and  his  report  thereon, 
proceeds  to  make  cerlnio  flndtQKS  of  fact,  and 
to  give  extracts  from  tbe  Const!  tutinn  and  stat- 
utes of  Kansas,  wbicb,  brleQy  stated,  are  as 
follows: 

(1)  Tbe  iDCorpnratioQ  of  the  coal  and  mio- 
Ing  compnny  under  the  statute  of  Kansas. 

(2)  An  extract  from    tbe    CoDstltutloo  aod 


|5)  Findings  of  indebtedneas  from  the  coal 
and  miniog  company  to  the  Fowlers,  platntUb 
in  error;  tbe  giving  of  a  note  and  mortgage 
for  such  indebtedness,  and  default  in  th«  pay- 
ment thereof,  and  adissotuilonot  thecompanT. 

(6)  Tbe  recovery  of  Judgment  in  lllinoia  in 
favor  of  the  •plalnliffs  in  error  berein  on  [iiS4 
account  of  the  debt  due  them  from  the  corpont- 
tioD;  the  issue  aod  return  of  executioD  upon 
such  judgment  wholly  UDsalisfled, 

(7)  Tlie  ownerabip  of  stock  In  the  compuf 
by  tbe  LamsODS. 

XTpoo  ibcse  flndlngs  tbe  decree  direct* a  n- 
covery  by  tbe  plaimiffs  herein  sgaiosl  tba 
defeodaots  Lamsoos,  stockholders  In  tiM  dl>- 
solved  and  insolvent  corporali'>n.  of  theamoant 
of  )be  lilinoIsJudgmeotairHiDSt  the  corporation 
which  bad  beea  obtained  by  plainlilfa  herein. 

This  decree  is  followed  io  the  record  by  an 
order  made  bv  tbe  appellate  court  In  Illlnota 
reversing  the  decree  of  the  court  below.  Tben 
follows  an  BBsinnment  of  errors  committed  bj 
the  court  io  ordering  such  reversal,  after  whlcB 
Ihe  opinion  of  Judge  W'Ikin  of  the  suprema 
court  of  Illinois  is  printed,  which  afflrma  the 
Judgmeot  of  the  appellate  court.  la  Ibat 
opioion  no  Federal  questioa  Is  discussed  or 
decided.  The  point  actually  decided  by  tb« 
■iipreme  court  of  IlUooia  was,  as  shown  bf 
that  opinion,  that  Ihe  CoDstltiition  and  statutea 
of  Kansas  in  relailoo  to  the  liability  of  aiock- 
bolders  In  hq  Insolvent  corpf'Tatlon  provide  « 
special  remedy  for  enforciog  that  liability,  and 
that  such  remedy  only  could  be  pursued,  and 
that  the  courts  of  Dliuois  would  not  euforca  ft 
statutory  liability  under  a  Kansas  statute  pro- 
viding ■«  special  remedy  against  siockliolden. 
Follonlog  this  opinion  is  a  decree  of  affirm- 
ance by  the  supreme  court  of  lllinoia;  after 
which  comes  a  petition  for  a  writ  ot  error 
from  Ibfs  court  and  an  allowance  thereof. 
Tbis  completes  Ibe  record. 

It  will  be  seen  that  there  are  no  pleadlogt  In 
tbe  record;  no  evidence  is  returned;  no  ezcep- 
tioos  to  aoy  decision  of  tbe  court  are  to  be 
found;  no  request  to  the  court  to  Bod  apoa 
any  Federal  question;  no  refusal  of  (be  court 
10  And;  and  no  QodioKupontany  suchqueatloo. 
Thus  there  is  an  enlire  abseuce  la  this  whole 
record  of  any  fact  showing  that  the  supreata 
court  of  Illinois  or  either  of  tbe  lower  court ■ 
decided  aoy  Federal  question  whatever.  Tbe 
assignment  of  errors  alleged  to  have  been  mada 
by  the  Illiooia  supreme  court  is  unnvallable  for 
the  purposeotshoffing  aoy  Federal  question  de- 
cidnl,  where  the  reconJ  itself  does  not  sbowtbat 
*any  such  question  was  passed  upon  by  [BUS 


NOTH,— Ai  to  ,^ir<NtIct(un  ot  Ftileral  mer  MlaU  [  Court  irh«r«  Federal  qatttUm  aruet  or  uhsra  OK 
cmrfi.-  (wcosttv  nf  Fedemi  tpiation:  whnt  eorutltvttl  dravTn  *n  qiiftUm  itatula,  Irealu.  or  OomtUiMpm, 
Federai  (iuettton,-ieB  note  to  Bamblin  v.  Vesiera  see  notes  to  Martto  v.  Hunter,  1:  ST,  UattMwa  r. 
land  Co.  ST:  207.  Zane,  t:«5i.  and  WllllBiiu  V.  NorTU,«:  STL 
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the  state  court.    Missouri  P,  R.  Go.  t.  Ftte- 
£eral€l,  1(K)  U.  S.  556-575  [40:  536-540]. 

Where  a  case  is  brought  to  this  court  on 
«rror  or  appeal  fiom  a  judgment  of  a  stale 
court,  unless  it  appear  in  the  record  that  a 
Federal  question  was  raised  in  the  state  court 
l)eforc  the  entry  of  final  judgment  in  the  case, 
this  court  is  without  jurisdiction.  Simmerman 
T.  Nebraska,  116  U.  8.  54  [29:  535]. 

It  has  also  been  frequently  decided  that,  to 
give  this  court  jurisdiction  on  writ  of  error  to 
a  state  court,  it  must  appear  afl^rmatively,  not 
only  that  a  Federal  question  was  presented  for 
decision  by  the  stale  court,  but  that  its  de- 
cision was  necessary  to  the  determination  of 
the  cause,  and  that  it  was  decided  adversely 
to  the  party  claiming  a  right  under  the  Fed- 
eral laws  or  Constitution,  or  that  the  judg- 
ment as  rendered  could  not  have  been  given 
without  deciding  it.     Emtis  v.  Belles,  150  U. 
8.  381  (87:  1111):  California  Poxrder  WmJcs  v. 
Bans,  151  U.  S.  389-^93  (38:  206.  2071;  Mis 
souri  P.  R.  Co.  v.  Fitzgerald,  160  U.  8.  556- 
^76(40:  536,  540 1. 

Kothiog  of  the  kind  appears  from  this 
record,  and  ths  writ  of  error  must  therefore  he 
^iMmissed, 


JOSEPH  L ALONE  et  al,  Appts., 

V. 

UNITED  STATES. 

(See  S.  C.  Beporter*B  ed.  255  261.) 

Proof  of  fra  ud—fra  vdulent  pension. 

A  mere  preponderance  of  evidence  wbioh  at 
the  tame  time  is  vaflrue  or  ambifiruous  is  not  suflQ- 
cient  to  warrant  a  finding  of  fraud,  and  will  not 
«uatain  a  Judgment  baaed  on  such  flndiDff. 

A.  pensloD  obtained  (or  partial  paralysis  claimed 
to  bave  resulted  from  disease  and  sickness  con- 
tracted in  the  army  cannot  be  held  fraudulent  by 
showinff  that  the  paralysis  was  the  direct,  imme- 
diate result  of  a  blow  or  accident,  if  the  prior 
pbyaicai  condition  caused  by  ill  health  and  ex- 
posure io  the  army  may  fairly  be  regarded  as  a 
concurriDff  cause  of  the  paraijrsis. 

[No.  4.] 

ubmitUd  October  IS,  1896.    Decided  Novem- 
ber SO,  1S96. 


A  PPEALfrom  a  decree  of  the  Circuit  Court 
^^  of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin  in  favor  of  the  United  Stales, 
tolaiotiff,  against  Joseph  Lalone  et  nl.,  for  a 
Recovery  for  the  amount  of  money  received 
^rom  them  from  a  pension  fund  with  interest, 
^nd  also  a  deposit  in  the  bank,  and  also  de- 
"^reein^  the  sale  of  certain  real  property  and 
^hat  the  proceeds  be  applied  to  the  payment 
\>ack  of  pension  money,  alleged  to  have  been  ob- 
tained by  fraud.    Reversed,  and  case  remanded 
"With  directions  to  dismiss  the  suit. 
The  facts  are  stated  in  the  opinion. 


Messrs.  A.  T.  Britton  and  A.  B.  Brown* 

fof  appclIaniB. 

Mr,  Holmes  Conrad,  Solicitor  General, 
for  appellee. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  ihecouit: 

This  is  a  suit  in  equity,  brought  by  the 
United  States  to  recover  back  certain  moneya 
which  had  thorelotore  been  paid  the  appellant 
Joseph  Lolone,  upon  the  granting  of  his  appli- 
cation for  a  pension,  and  to  enjoin  the  defend- 
ant, the  First  National  Bank  of  Beaver  Dam^ 
Wisconsin,  from  payini?  out  certain  moneys 
deposited  therein  by  ihe  appellant  Margaret 
Lalone,  the  wife  of  Joseph,  and  which  moneys 
were  alleged  to  be  part  of  those  paid  to  Joseph, 
and  to  enjoin  the  conveyance  of  certain  real 
estate,  the  legal  title  to  which  was  vested  in 
the  defendant  Margaret  Lalone,  and  which 
plaintiiT  alleged  to  have  been  purchased  by 
her  with  a  portion  of  such  moneys,  and  to  vest 
the  title  to  such  moneys  and  real  estate  in  the 
United  States. 

The  ground  u]3on  which  a  recovery  of  the 
moneys  was  sought  was  that  the  pension  had 
been  obtained  through  the  fraudulent  acts  and 
representations  of  the  individual  defendants. 
The  bill  alleged  that  the  defendant,  Joseph 
Lalone,  filed  with  the  pension  bureau,  on  the 
19th  day  of  May,  1880,  a  claim  for  a  pension 
on  account  of  partial  paralysis  due  to  disease 
and  sickness  contracted  while  serving  in  the 
army  during  1865;  that  after  the  consideration 
of  such  claim  for  a  period  of  eight  years,  and 
until  April  21.  1888,  the  application  was  al- 
lowed, and  more  than  $5,0()0  were  paid  to  the 
applicant  as  arrearages  of  pension,  and  the  sum 
of  $80  per  month  thereafter  was  allowed.  The 
bill  then  alleged  that  the  partial  paralysis  which 
Lalone  claimed  he  was  suffering  from  and 
which  he  said  resulted  from  the  disease  and 
sickness  contracted  while  in  such  army  service 
was  not  the  result  of  any  such  cause,  and  that 
Lalone's  allegation  to  that  effect  was  false  and 
fraudulent,  and  intended  to  deceive  the  offi- 
cers charged  with  the  duty  of  examining  and 
allowing  such  claim,  and  that  it  did  ^o  deceive 
them;  that  claimant's  disability  *  was  [1257 
caused  by  and  resulted  from  an  accident  suffered 
by  him  long  subsequent  to  his  discharge  from 
the  army;  that  Lalone  had  turned  the  pension 
moneys  received  from  the  government  over  to 
his  wife,  Margaret  Lalone,  who  had  deposited 
$5,000  thereof  in  her  name  in  the  First  Na- 
tional Bank  of  Beaver  Dam,  Wisconsin,  and 
had  thereafter  withdrawn  all  but  about  $1,500 
thereof,  and  with  it  had  purchased  120  acres 
of  land  in  Dodge  county,  Wisconsin,  subject 
to  an  existing  mortgage  'of  $1,800;  that  Mar- 
garet Lalone  had  knowledge  of  and  was  a  party 
to  the  fraud  alleged.  The  bill  asked  for  a  de- 
cree giving  the  United  Stales  the  residue  of 
the  fund  in  the  bank  and  a  conveyance  of  the 
realty  and  for  an  injunction  pendente  lite. 
Upon  the  tiling  of  the  bill  an  injunction  Was 
issued.     The  individual  defendants  each  an- 


'SoTK.—As  to  fraud  and  undue  influence  in  avoid- 
ance  of  dud  or  wQl,  see  note  to  Harding  v.  Haody, 

As  to  fraud  or  Uleoal  consideration^  how  far  wUl 
nroid  contract,  see  note  to  Armstrong  v.  Toler 
6:468. 
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^8  to  eanulation  of  a  deed  nr  a  contract  in  equitv 
for  fraud,  concealment,  or  misrnyresentation,  sea 
note  to  Neblett  v.  Macfarland,  23:  471. 

As  to  fraud:  suppressio  veri:  duly  to  disrO^M,— see 
note  to  Ocaveland  v.  Smitb.  83: 384. 
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swered  under  oath  dcnyin/a:  all  the  charges  of 
fraud  made  by  the  bill.  The  bauk  admitted 
its  possession  of  $1,500  deposited  by  Margaret 
Laloue. 

On  the  testimony  submitted,  which  con- 
sisted of  the.  depositions  of  many  witnesses, 
the  circuit  court  rendered  a  final  decree  in  fa- 
vor of  the  United  States  against  the  individual 
defendants  for  a  recovery  of  the  amount  of 
money  received  by  them  from  such  pension 
fund,  with  interest;  the  decree  also  provided 
that  the  bank  should  pay  the  $1,500  on  deposit 
with  it  into  the  United  i^tates  Treasury;  it  also 
ordered  the  sale  of  the  realty,  and  that  the  pro- 
ceeds of  the  sale  should  be  applied  to  the  pay- 
ment of  the  money  decreed  against  the  Laloncs, 
with  execution  for  any  deficiency. 

The  case  is  now  before  us  for  review.  In 
all  proceedings  instituted  to  recover  moneys 
or  to  set  aside  and  annul  deeds  or  contracts  or 
other  written  instruments  on  the  ground  of 
alleged  fraud  practised  by  a  defendant  upon  a 
plaintiif,  the  rule  is  of  long  standing  and  is  of 
universal  application,  that  the  evidence  tend- 
ing to  prove  the  fraud  and  upon  which  to 
found  a  verdict  or  decree  must  be  clear  and 
satisfactory.  It  may  be  circumstantial,  but  it 
must  be  persuasive.  A  mere  pi;eponderance 
of  evidence  which  at  the  same  time  is  vague 
or  ambiguous  is  not  sufficient  to  warrant  a 
finding  of  fraud,  and  will  not  sustain  a  judg- 
ment based  on  such  finding.  The  rule  ob- 
tains in  cases  of  alleged  fraudulent  represcnta- 
258]  tions  made  to  *an  oflScer  of  the  govern- 
ment upon  the  faith  of  which  tbeoflScer  has  is- 
sued a  patent  or  done  any  other  official  act  upon 
which  the  rights  of  the  party  making  the  mis- 
Tepresenta tions  may  be  founded.  This  prin- 
ciple is  exemplified  in  United  States  v.  Iron 
Silver  Min,  Co.  128  U.  8.  673  [82:  571],  and 
cases  cited,  and  is  not  confined  to  cases  of 
patents  for  lands. 

Examining  the  record  in  this  case,  and  after 
perusing  the  whole  evidence  contained  therein, 
and  having  in  mind  the  rule  above  stated,  we 
are  entirely  convinced  that  the  evidence  on  the 
part  of  the  plaintiff  when  read  in  connection 
with  that  which  was  given  on  the  part  of  the 
defendants  falls  far  short  of  the  requirements 
of  the  rule. 

There  are  some  facts  which  are  established 
by  uncontradicted  evidence  in  the  case.  Joseph 
Lalone,  one  of  the  defendants  and  the  individ- 
ual to  whom  the  pension  was  granted,  was,  at 
the  time  of  his  enlistment,  a  young  man  of 
about  thirty-twoyearsof  age,  of  French  extrac- 
tion, and  living  fn  the  state  of  Wisconsin.  In 
1864  be  enlisted  as  a  private  in  one  of  the  Wis- 
consin regiments.  He  was  famed  at  that  time 
among  his  townsmen  for  his  physical  strength 
and  perfect  health.  As  many  of  the  witnesses 
expressed  it,  he  was  one  of  the  healthiest  men 
they  ever  saw.  He  was  with  his  reiriment  in 
the  Army  of  Virginia,  and  during  the  winter 
and  spring  of  1865  he  contracted  a  disease  and 
was  in  the  hospital  at  Alexandria  in  Virginia, 
Buffering  from  what  was  thought  to  be  dumb 
ague,  or  fever  and  ague,  as  stated  by  some  of 
the  witnesses.  He  came  back  to  his  home  in 
Wisconsin,  after  bis  discharge  in  August,  1865, 
badly  shattered  in  health,  and  sickly  in  appear- 
ance, to  such  an  extent  as  scarcely  to  be  recog- 
uized   by  aome   of   his  former  friends.    His 
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complexion  and  color  were  bad.  He  seemed 
to  have  no  strength  in  his  legs,  walked  in  a 
trembling  way.  and  seemed  unable  to  do  any 
hard  work.  (There  is  some  difference  in  opin- 
ion among  the  witnesses  as  to  the  extent  of  hit 
sickness  when  he  came  from  the  army.)  Some- 
time in  the  spring  or  early  summer  of  1866  or 
1867  he  suffered  from  a  §troke  of  paralysis,  re- 
sulting in  the  almost  complete  lo&s  of  the  use 
of  one  side  of  his  body,  and  affecting  bis 
speech  and  to  some  extent  his  mind.  From  that 
time*unti1  the  timeof  the  trial  of  thiscase[i2ISO 
he  has  suffered  without  intermission  and  with 
scarcely  any  improvement.  In  making  his  ap- 
plication for  a  pension  in  1880  he  claimed  that 
his  paralysis  was  the  result  of  his  experience 
in  the  army  and  of  his  exposure  incident  to 
army  life  and  of  the  disease  he  there  con- 
tracted. So  far  the  evidence  is  substantially 
uncontradicted.  There  is,  however,  a  conflict 
in  regard  to  the  immediate  cause  of  the  paraly- 
sis. Two  witnesses  upon  the  part  of  the  gov- 
ernment, who  were  l>oys  at  the  time  of  the  al- 
leged occurrence,  testified  that  they  saw  the  de- 
fendant thrown  from  his  wagon  while  driving 
along  the  road,  and  it  is  claimed  that  im- 
mediately or  soon  thereafter  the  paralysis  ap- 
peared. It  is  claimed  that  the  evidence  on  the 
part  of  the  government  shows  that  before  this 
accident  he  bad  exhibited  no  signs  of  any  paraly- 
sis, and  that  he  had  been  fairly  capable  from 
the  time  of  bis  return  from  the  army  up  to  the 
time  of  the  accident  to  attend  to  the  work  on 
his  farm  like  any  other  man  of  his  age.  Other 
witnesses  for  the  government  testified  to  the 
general  speech  of  the  people  at  that  time  that 
Lalone  had  been  thrown  from  his  wagon  and 
bad  received  severe  injuries,  resulting  in  pa- 
ralysis, from  which  he  never  recovered.  On  tha 
other  hand,  the  individual  defendants  denied 
the  occurrence  of  any  such  alleged  accident, 
contradicted  the  evidence  of  the  govern ment'« 
witnesses  as  to  its  happening,  and  gave  evi- 
dence tending  to  show  that  soon  after  his  re- 
turn from  the  army  Lalone  suffered  a  slight 
paralytic  stroke,  and  that  he  was  unable  to  do 
the  ordinary  work  of  the  farm  from  the  tima 
of  his  return,  and  that  in  the  spring  of  1866  he 
sustained  the  last  stroke,  from  the  effects  of 
which  he  never  recovered,  and  was  then  suf- 
fering. 

•Upon  a  careful  perusal  of  the  evidence  we 
think  it  clearly  appears  that  Lalone  was  not 
able  to  work  on  his  farm  from  the  time  of  his 
return  as  he  had  been  accustomed  to  work  he- 
fore  his  departure  for  the  army.  Many  years 
have  elapsed  since  those  events,  and  it  is  not 
strange  that  witnesses  differ  somewhat  as  to 
Lalone's  condition  when  he  returned,  or  as  to 
the  first  appearance  of  the  paralvsis  with 
which  he  is  unquestionably  afflicted,  and  un- 
der which  he  has  suffered  and  been  almost  help- 
less *f  or  nearly  thirty  years.  Whether  it  [200 
was  the  direct  result  of  bis  army  life  and  the 
disease  there  contracted,  or  the  direct  and  im- 
mediate result  of  the  alleged  accident,  seems  to 
be  the  chief  subject  of  conflict  in  the  evidence 
of  the  witnesses. 

It  is  unnecessary  and  it  would  serve  no  good 
purpose  for  us  on  this  occasion  to  go  into  an 
extended  and  minute  review  of  the  evidence 
given  on  both  sides  of  this  case.  It  has  been 
read  with  great  care  and  the  most  that  can  he 
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-■aid  U  that  after  n  qareful  perusal  o!  all  of  ll 

Vhere   are   some  clrcumstanCL'S  shown   whicli 

xnigbt   raise    a    doubt   as  to  nhellier  the  luiit 

Btroke  of  paratj-sia  did  not  occur  irameiliali'ly 

or  sooD  after  tbe  alleBcd  accident.     We  are  t)ol 

-entirely  aatiafled    from  Ibe   evidence  that  tbe 

accident   la  truth  occurred  in  Ibe  manner  and 

Xo  tbe  extent  as  Irstified  to  b;  tbe  witnesses 

'wbo  spoke  in  recard  to  [t,  and  nbo  were  quite 

^ouni;  boys  at  tbe  time  they  aliefie  ibat  itnap^ 

pened,  wbicb   was  almost  tbirty  years  before 

t\it  time  they  lesiifled.     But  eveu  it  we  were 

satiified   from  Ibe  evidence  Ibat  tbe  accidenl 

toot  place  as  described  by  tbcse  witnesses,  we 

sbuuld  still   feel  tbat  tbe  case  on  tbe  pari  ol 

the  government  had  not  been  made  out  with 

thai  clearness  wblch    is  requisite  in  order  to 

lase  a  fiodinK  of  Trnud.     It  is  not  and  cannot 

*«  disputed  tbat  Lalooe  went   to  the  nrmy  h 

dealt  by  inanand  come  back  very  greatly  ahered 

End  to  all  appearances  a  very  sici:  muu.     It  ji 

■>D  contra  dieted   that  white  in  tbe  army  be  suf- 

'ered  from   some  very  grave   ami  enervalinE 

*ever,  and   that  he  wns   treated  for  it  in  the 

fcoapiiai    at   Alexandria.     Tbe    medical    wit- 

icsaes   called  on  tbe  part  of  the  government 

'Viteoiselvea  admit  that  paralysis  might  super- 

'^gpe  more  readily  in  the  cuse  of  one  who  liad 

^*l^lerinlly  Buffered    from   some  disease    and 

^*t»obad  not  recovered  from  ilseffects.  such  as 

'^^er  and  ague,  than  it  miphl  in  the  case  of  a 

'**«'^Ilby  man,  or,  as  one  of  them  eaid,  "Just  to 

J** ^  extent  that  bis  vital  forces  were  depressed 

"^.y    the   disease  under    which    he  Buffered  be 

^^^^^^uld  be  just  that  much  less  able  to  wiih- 

^"  ^•^  nd  sickness  or  injury,  and  Ibal,  therefore, 

rr^^    injury  wblch  might  not  have  resulted  with  a 

^"^  wfecily  well  peraon  in  such  injury  to  the  brain 

— -^^       to  cause  paralysis  might  be  followed  with 

.^^? '^Bl]*sucb  result  more  readily  In  the  case  of  a 

^^^*  ^n  who  bad  suffered  from  a  previous  iHnesa 

^  ^*  <J  was  still  laboring  under  ila  depressing  ef- 

.^^^^:1s."     In   the  latter  case,  while  Ibe  blow  or 

^■^^cident  might  be  tbe  direci, immediate  cause  of 

^  ^^  «  paralysis,  yet  tbe  prior  physical  condition  of 

^  ^^  «  subject  caused  by  ill  health  and  exposure  !□ 
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1.  This  court  can  only  be  calleil  upon  toconaldw 
sucb  aselgnmenta  ot  error  as  are  pressed  upon 
(he  altenllon  or  noticed  in  the  opinion  of  (faa 

!,  In  delermlnliiK    wbctber  there  was  ■  blndlnir 

Brtsinifruni  It'iters  from  each  to  Ibe  other.  th« 


of  tbe  parti 


□  [be 


nprop- 


Ibe  parties  the  id  selves. 
3,  Oneot  the  two  lenaata  In  common  of  a  canal, 
ivbo  replies  to  a  letter  from  tbe  olber  proposing, 
to  mBkeneceiuarr  repairs  at  joint  eiiiense.  bjr 

myJiitr  that  It  will  direct  Its  eniilneer  to  co-opet- 
siowiih  anascnt  of  the  cn-uwner  In  eiamln- 


mucb  us  wuuld  prevent  lD?s,  mar  Ix 
for  half  the  eipeoBeof  oeceseury  ret 
quently  made  by  tbe  co-owner,  whei 


has  acted  with  tbe  ntrent  of  the  u 

itlier  party  la 

Biaminlrjc  and  rcponinji  as  to  nt 

iedod  repalra. 

illhougb  durlntr  this  time  it  bas  no 

t  been  nuk. 

Ids  use  ol  tbe  canal. 

Tctriiiiry  of  Utah  lo  review  the   Jiidgmeot 


^^  Iiile  tn  tbe  hospital  in  Virginia,  from  which 
^^  ^  WM  then  suffering,  might  [airly  be  regarded 
^^^*   a  concurring  cause  of  sucb  paralysis.     It 

^?"^3uldnot  besaidtobeafraud  at  any  rate,under 
.^■^-Jch  a  state  of  facta,  for  tbe  defendant  lo  claim 

^^^al  bfa  paralyvis  was  caused  by  Lis  sickness  in 

It  may  be  somewhat  doubtful  as  to  what  was 
^*ae  immediate  cause  of  tbe  paralysis  from 
_J^hich  the  defendaut  snflered  and  from  which 
"**«  la  DOW  suffering  and  probably  will  suffer  to 
^  lie  end.     Tbat  be  is  almost  completely  help- 


J^nly  went  ao  far  as  to  say  tbat  on  the  whole 
■  «  was  aatiafled  that  the  government  had  a  pre- 
iMDderaDce  of  evidence  that  tbe  peosioti  was 
^Ablalned  fraudulently  and  that  tbe  money  paid 
"^n  it  should  be  recovered  back.  This  mere 
tireponderance,  as  we  have  seen,  Is  not  suffl- 
-cient  in  such  a  case.  Tlu  decree  in  favor  of  I  he 
Hoternment  mutt  therriiiM  be  reverted,  and  tbe 
-case  remaoded  to  the  Circuit  Court  with  direc- 
tions to  dismlM  tbe  biU. 
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that  Territory  in  favor  of  the  plaintiff,  tba 
t^ocieiS  Auonyme  dcs  Mines  de  Lexington, 
against  the  Old  Jordao  Mining  ft  Milling  Com- 
pany, for  the  recovery  of  one  half  tbe  expense 
of  certain  repairs  made  to  a  canal  or  water 
ditch.     Affirmed. 

See  same  case  below, »  Utab,  488. 

Statement  by  Mr.  Justice  Browai 
■This  was  an  action  originally  brough(r262 
in  tbe  district  court  fortbe  third  judicial  district 
of  the  territory  of  Utah  by  the  Sociele  Anooymo 


acit;  performance,  ufien  ezcuted  by 
ii«  o/ otlKrportu  or  Ml  jyreventlon  (^ 
-we  note  to  Cnlied  States  v.  Peck, 
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_  ilrncls.  their  tn'erpTttation  and  noHdltv, 

ice  note  to  Dell  v.  Brnen.  11:  H9. 

Ai  tocnslrucliim  of  tnrUUn  contractK  hote  far  a 
pieMonfort)ieeourt,-tee  note  to  Ward  T.  United 

States,  10 17V2. 
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des  Mines  de  LexingtOD,  a  French  corporation, 
agiiinst  tbe  Old  Jordan  Mining  &  Milling  Com- 
pany, to  recover  one  half  the"  expense  of  cer- 
tain repairs  made  to  a  canal  or  water  ditch 
owned  by  them  in  common. 

The  complaint  alleged  that  since  the  month 
of  March,  1883,  these  parties  bad  continuously 
been  tenants  in  common,  owning  an  equal  un- 
divided interest  in  a  certain  canal,  known 
sometimes  as  the  "Galena,"  sometimes  as  the 
*'01d  Telegraph  Canal,"  and  sometimes  the 
"Old  Jordan  Canal."  together  with  the  right 
of  way  and  adjacent  lands;  that,  between 
October  22,  1883,  and  November  5.  1883, 
they  entered  into  a  contract  in  writing,  in 
which  it  was  agreed  that  they  would  make  re- 
pairs, etc.,  and  that  each  should  pay  one  half 
of  the  expense  thereof;  that  in  the  year  1884 
the  plaintiff  made  certain  repairs  of  the  value 
of  $993.93;  in  1885,  of  the  value  of  $4,025;  in 

1886.  and  until  June,  1887,  $4,826.l;5.  and,  in 

1887.  from  June  80  to  December  81.  $500. 
aggregating  $10,845.88,  for  its  share  of  which 
a  statement  or  bill  of  items  was  furnished  to 
the  defendant;  that  the  said  defendant,  on  the 
31st  of  December,  1884,  paid  to  plaintiff  $496.- 
96,  its  half  of  the  amount  expended  in  1884, 
but  failed  to  pay  its  half  of  the  other  expenses 
incurred  as  aforesaid,  leaving  a  balance  due  of 
$4,675.98.  for  which  judgment  was  demanded. 

An  answer  was  filed  specifically  denying  the 
several  averments  of  the  complaint;  and  sub- 
sequently an  amendment  was  made  alleging 
that  from  the  1st  of  January,  1885,  plaintiff 
bad  appropriated  to  its  own  use,  without  de- 
fendant's consent,  all  the  water  flowing 
through  said  ditch  or  canal,  and  that  the  rea- 
sonable value  of  that  portion  of  the  said  water 
owned  by  defendant  was  $10  per  day.  The 
answer  also  mSde  other  allegations  not  neces- 
sary to  be  considered  as  the  case  was  presented 
to  this  court. 

In  support  of  tbe  contract  alleged  in  tbe 
complaint  plaintiff  put  in  evidence  the  follow- 
ing letter,  written  by  its  manager  to  the  man- 
ager of  the  defendant  under  date  of  October 
24.  1883: 

263 1  *"Dear  Sir:  During  my  present  stay  in 
this  city  for  tbe  purpose  of  investigating  and  in- 
specting our  different  pieces  of  property  in  this 
territory,  my  attention  was  particularly  called 
to  tbe  bad  state  of  the  Jordan  water  ditch, 
which  your  and  our  companies  own  jointly. 
Considering  that  it  is  for  our  mutual  mterest 
to  see  that  this  property  should  be  kept  in 
proper  shape,  I  beg  you  in  the  name  of  your 
company,  if  you  do  not  judge  that  it  would  be 
advisable,  while  I  am  here,  to  have  an  under- 
standing regarding  this  matter.  I  suggest  that 
the  necessary  repairs  should  be  done  at  once, 
and  that  hereafter  the  ditch  should  be  kept  in 
good  condition,  both  companies  paying  their 
share  of  the  incurred  expenses. 

"  Will  you  please  be  kind  enough  to  give  this 
matter  your  prompt  attention  and  lavor  us 
with  an  immediate  reply,  as  I  shall  remain 
here  only  until  the  15th  of  November." 

To  this  letter  the  defendant's  manager  made 
the  following  reply : 

••aeveland,  Ohio,  Oct.  80,  1883. 
"Mons.Eng.  Renevey.  I'administrateurdelegu^ 
de  Society  des  Mines  de  Lexington: 

"Your  letter  of  the  24th  inst.,  in  regard  to  the 
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necessity  of  entering  into  some  arrangement 
for  repairing  and  preserving  the  Jordan  water 
canal,  owned  bv  your  company  and  the  one  1 
represent,  isrec'd.  I  agree  with  you  that  it  it 
for  our  mutual  interest  that,  this  propcrtj 
should  be  kept  in  good  order,  and  I  shall  be 
pleased  to  join  you  ip  a  reasonable  arrange- 
ment for  the  purpose  of  protecting  tbe  prop- 
erty from  decay,  and  I  am  very  glad  to  find  a 
gentleman  willing  to  co  operate  in  a  businet» 
way  for  the  protection  of  our  mutual  interests. 
Your  suggestion  that  the  needed  repairs  should 
be  done  at  once,  and  that  each  company  pay 
its  share  of  expense,  and  also  for  care  for  tbe 
future,  is  right,  and  I  will  direct  Mr.  Van 
Deusen,  our  engineer,  to  co  operate  with  you 
or  anyone  you  may  delegate  to  examine  the 
property  and  report  what  repairs  are  necessary, 
and  tbe  cost  of  tbe  same.  He  is  a  very  trust- 
worthy and  capable  man,  and  I  think  you  will 
find  it  for  our  mutual  advantage  to  act  under  bis 
judgment  and  let  him  *make  the  repairs.  [2€M 
As  neither  of  us  are  using  the  water  at  preseut, 
I  would  think  it  best  to  expend  only  so  much  a» 
is  necessary  to  prevent  loss,  and  then  when  we 
are  ready  to  use  the  water,  then  we  make  per- 
manent improvements.  If  you  do  not  have  time 
to  go  into  details  before  you  leave,  will  yea 
please  leave  the  matter  in  the  hands  of  some- 
one who  will  cooperate  with  me  and  Mr.  Van 
Deusen — unless  you  are  willing  to  have  hioa 
do  it,  and  each  company  pay  one  half  the  ex- 
pense. 

"I  make  this  suggestion  because  I  think  Mr. 
Van  Deusen  can  do  the  work  satisfactory  l» 
both. 

"Regretting  that  my  absence  from  Salt  Lake 
prevents  me  from  a  personal  consultation  wiUi 
you,  I  am." 

Other  correspondence  and  evidence  were 
introduced,  which  are  fully  set  forth  in  tlie 
opinion  of  the  court. 

The  case  was  tried  before  a  jury,  and  a  ver* 
diet  rendered  in  favor  of  tbe  plaintiff  for  Uie 
sum  of  $6,028.76,  upon  which  a  remittitur  waa 
filed  of  $12.35,  and  judgment  thereupon 
entered  in  the  sum  of  $6,016.41. 

Upon  appeal  to  the  supreme  court  of  tba- 
territory,  this  judgment  was  affirmed.  9  Utah» 
483.  Whereupon  defendant  sued  out  a  writ  of 
error  from  this  court. 

MeBsrn,  L.  T.  Miehener,    W,  W,  DudUif^ 

and  C,  W.  Bennett  for  plaintiff  in  error. 

Mr.  Jeremiah  M.  Wilaon  for  defendant 
in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

1.  As  the  only  error  urged  in  the  court 
below,  or  noticed  m  its  opinion,  turns  upon  the 
alleged  insufficiency  of  tbe  proof  of  the  con- 
tract set  up  in  the  complaint,  we  shall  conflne- 
our  consideration  of  the  case  to  that  point. 
notwithstanding  that  other  errors  are  assigned 
in  this  court,  and,  to  some  extent,  noticed  in 
the  brief  of  the  plaintiff  in  error.  We  have 
repeatedly  held  that  the  failure  to  present  and 
insist  upon  errors  *asssigned  in  thecourt[2BI( 
below  constitutes  an  abandonment  or  waiver  of 
all  the  errors  so  assigned,  not  vital  to  the  quea> 
lion  of  jurisdiction,  or  the  foundation  of  the* 
right;  and  this   court  can  only  be  called  upoA 
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to  consider  such  assignments  as  are  pressed 
upon  the  attention,  or  noticed  in  the  opinion, 
of  the  court  helow.  If  the  action  of  the 
court  below  were  correct  as  to  the  errors  in- 
sisted upon  as  ground  for  reversal,  noneotbers 
^ill  be  considered  here.  Montana  H.  Co.  v. 
Warren,  137  U.  S.  351  [34:  682];  San  Pedro  ct- 
C  D.  A.  Co.  V.  United  States,  146  U.  S.  136 
[36:  916]. 

3.  From  a  perusal  of  the  correspondence  set 
forth  in  the  statement  of  facts,  it  will  appear 
that  plaintiff's   introductory    letter  containeil 
the  following  propositions:  (1)  That  the  com- 
pany should  come  to  an  understanding  with 
regard  to  the  keeping  of  the  ditch  "in  proper 
shape;'*  (2)  that  the  necessary  repairs  should 
be  done  at  once;  (3)  tbat  thereafter  the  diich 
should   be  kept  in   £rood  condition:    (4)  that 
both  companies  should  pay  their  share  of  ex- 
penses. 

In  its  reply,  the  defendant  agreed:  (1)  That 
it  was  for  their  mutual  interest  that  the  prop- 
erty should  be  kept  in  good  order,  and  that  it 
^w^oiild  be  pleased  to  join  the  plaintiff  in  any 
*"<?a.«!onable  arrangement  for  the  purpose  of  pro- 
^•^ciing  it  from   decay;  (2>  that  it  approved  of 
l3laiDtiff's  suggestion  that  the  needed   repairs 
i^liould    be  done  at  once;  tbat  each   company 
Kljould    pay  its  share  of  expenses,  and  also  for 
i  %a  care  in  the  future;  (3)  that  it  would  direct 
r.  Vao   Deusen.   its  engineer,  to  co-operate 
ith    the  plaintiff,  or  anyone  that  plaintiff's 
aoager  might  delegate,  to  examine  the  prop- 
fly  and  report  what  repairs   were  necessary, 
Dd  the  cost  of  the  same;  (4)   that,  as  neither 
arty  was    using    the    water  at    present,    the 
riter  thought  it  best  to  expend  only  so  much 
^8  would  prevent  loss,  and  tbat  when  they  were 
»-eady  to  use  the  water,  they  would  make  per- 
'Knaanent  improvements;    tbat   plaintiff  should 
^  eave  the  matter  in  the  hands  of  someone  who 
ould  co-operate  with   the  writer  of  the  let- 
er    and    Mr.    Van    Deusen,  unless  plaintiff 
ere  willing  to  have  Mr.  Van   Deusen  do  it, 
^ud  each  pay  one  half  the  expense. 

Conceding,  for  the  purpose  of  the  case,  that  this 
^60]  correspondence  ^standing  alone  did  not 
^^ontaio  a  completed  understanding  for  the  repair 
^>f  the  properly. — at  least  beyond  such  repairs 
^is  were  immeoiately  necessary,— it  evidently 
"^as  of  such  a  character  as  to  lead  the  plaintiff 
to  believe  tbat  any  arrangement  it  might  make 
"^ith  Van   Deusen,  the  engineer,  for  such  re- 
pairs as  were  necessary  to  prevent  loss  to  the 
property  would  be  respected  by  the  company. 
Upon  the  receipt  of  defendant'sanswer,plai*n- 
"■'ff  proceeded  to  make  certain  repairs,  and  on 
September  24,  1884,  addressed  a  letter  to  Van 
^eusen. stating  that  the  expenses  upon  the  canal 
^or  the  eight  months  immediately  preceding 
^mounted  to  $643.85,  giving  the  items,  and 
^questing  bim  to  remit  one  half  the  amount. 
^bere  was  also  evidence  tending  to  show  that 
ibe  repairs  had  been  made  after  a  visit  to  the 
<^anal  by  Van  Deusen  and  Lavagnino,  an  agent 
of  the  plaintiff  company,  when  Van  Detisen 
Hsked    the  latter  to  report  to  him  what  be 
thought  would  be  necessary  to  be  done,  and 
that  they  agreed  upon  the  work;  that  after  re- 
ceiving the  letter  of  September  24,  1884,  Van 
Deusen  said  that  Mr.  Holden,  the  manager  of 
the  company,  would   be  there  pretty   soon; 
tbat  he  was  acting  under  Holden's Instructions; 
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and  that  it  would  be  best  to  wait  until  he 
came.  On  Decemt)er  14,  18J^4,  plaintiff  wrote 
to  Holden,  the  manager  of  the  company,  stat- 
ing that  the  total  expenditure  for  the  year  had 
been  ^l>9;i.93,  and  that  the  officers  of  his  com- 
pany desired  to  ask  his  co  operation  ''towards 
making  next  spring  substantial  repairs  on  the 
canal,  so  as  to  bring  it  up  to  usefulness;"  and 
also  "toward  making  all  titles  about  the  canal 
clear,  and  to  proofed  against  trespassers."  On 
December  81,  defendant  paid  one  half  of  the 
bill  for  tbat  year,  but  made  no  comments  upon 
the  propositions  contained  in  the  platntiff'a 
letter. 

There  was  also  evidence  tending  to  show 
that  in  the  spring  of  1885  Mr.  Lavagnino  ex- 
amined the  canal  with  Mr.  Van  Deusen  in  or- 
der to  ascertain  what  repairs  were  absolutely 
necessary  and  urgent.  As  Mr.  Lavagnino 
says:  *'\Ve  made  an  estimate.  He  told  me 
that  he  would  send  the  estimate  to  his  com- 
pany,and  I  would  send  the  same  estimate  tomy 
company.  .  .  .  These  estimates  were  made 
because  we  *were  waiting  for  Mr.  JIol  [207 
den.  Mr.  Van  Deusen  said  that  according  to 
the  instructions  he  had  last  year,  he  would 
have  no  objection,  but  that  I  remembered 
what  Mr.  Holden  said  last  year,  that  he  paid 
the  bill,  aiid  that  be  didn't  care  to  take  any  re- 
sponsibility, but  he  would  let  Mr.  Holden  da 
it  himself.  ...  He  was  telling  me  all  the 
time  tbat  be  would  be  here  very  soon.  Thi» 
conversation  was  in  the  latter  part  of  March, 
1885." 

On  August  27,  1885,  Lavagnino  addressed 
Holden  a  note  calling  his  attention  to  the  canal, 
stating  tbat  in  the  spring  be  bad  Van  Deu- 
sen with  him  along  the  canal  to  see  what 
repairs  were  indispensable,  in  order  to  risk  a 
little  water  in  it,  and  to  prevent  a  total  ruin  of 
it:  that  the  expenses  run  at  about  $2,000;  and 
saying  that  he  would  be  able  to  present  him  a 
statement,  and  hopen  tbat  be  would  approve 
the  same  in  behalf  of  the  defendant.  He  also- 
expressed  the  wish  that  he  would  like  to  have 
Mr.  Holden  inspect  the  canal  to  satisfy  him- 
self that  he  had  done  the  most  needed  things 
for  its  protection,  and  to  get  his  opinion 
"about  the  probable  expenses  for  keeping  up 
the  canal  to  even  its  present  low  condition, 
and  to  define  in  a  sure  way  how  far  you  think 
it  right  for  the  Old  Jordan  company  to  stand 
the  French  company  by." 

On  September  1  he  sent  him  a  statement  of 
what  he  had  paid  during  the  last  six  months, 
amounting  to  $2,204.23,  and  asking  for  its 
proper  contribution  from  the  Old  Jordan  com- 
pany. 

Heie,  at  least,  was  a  distinctand  unequivocal 
notice  that  repairs  had  been  made,  and  thai 
the  plaintiff  looked  to  defendant  for  a  propor- 
tion of  the  cost.  In  view  of  their  previous 
correspondence  defendant  could  have  bad  no 
doubt  tbat  such  repairs  were  made  upon  the 
faith  of  the  letters  that  had  passed  between 
them,  and.  if  it  did  not  intend  to  be  bound,  it 
was  its  duty  to  repudiate  the  bill  at  once,  and 

five  notice  tbat  the  repairs  were  unauthorized, 
nstead  of  this,  however,  Mr.  Holden  on  Sep- 
tember 2  promptly  acknowledged  the  receipt 
of  the  statement:  said  tbat  the  owners  were 
expected  early  in  the  month,  and  desired  them 
to  examine  the  canal    with  him  and  decide 
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the  matter,  both  for  the  present  and  for  future 
expenditures:  add  suggcstiDg  that,  as  tenants  in 
208]  *c()mmon,  it  was  best  for  them  "to  agree 
upon  some  h'ne  of  policy  by  which  cither  party 
should  be  allo.wed  to  expend  money  on  the 
property  and  thus  bind  the  other  to  payments." 

On  November  19,  he  wrote  to  him  again,  de- 
siring him  to  make  a  complete  statement  of  the 
€xpenditures  made  during  the  last  year,  which 
had  been  necessary  for  the  protection  of  the 
canal,  and  send  them  to  bim  at  Cleveland. 
Hesnidthat  the  owners  had  been  opposed  to 
spending  any  more  money  than  was  absolutely 
necessary  for  the  protection  of  the  canal;  that 
when  the  Jordan  company  was  ready  to  use  it 
they  would  make  improvements  and  repairs, 
and  that  be  was  quite  certain  the  company 
would  bedisposed  to  do  whatever  was  equitable. 

On  February  10,  1886,  Lavagnino  addressed 
a  letter  to  Mr.  Holden  at  Cleveland,  enclosing 
a  statement  of  the  total  expenditures  upon  the 
canal  during  1885,  which  amounted  to  $4,025, 
stating  that  most  ot  these  expenditures  had 
been  necessary  for  the  prelection  of  the  canal, 
and  that  the  expenditures  were  either  evidently 
indispensable,  or  were  considered  as  necessary 
by  Mr.  Van  Deusen  and  himself. 

To  this  Mr.  Holden  replied  on  February  16, 
stating  that  he  was  pleased  with  the  fair  and 
candid  statement  made  with  regard  to  the  ex- 
penditures; that  he  would  subodt  them  to  the 
board  for  consideration,  and  felt  sure  they 
would  be  acted  upon  in  an  equitable  manner. 
The  letter  further  stated  that  the  board  did  not 
ilesire  to  spend  any  more  money  than  was  ab- 
solutely necessary  to  protect  the  canal  and  save 
larger  expenditures  iu  the  future;  that  if  they 
were  using  the  water,  or  contemplated  its  imme- 
diate use,  they  would  have  no  hesitation  in 
joining  in  any  Judicious  expenditure;  that  "it 
was  the  hope  of  the  management  of  our  com- 
pany that  you  would  be  willing  to  make  such 
•expenditures  upon  the  canal  as  in  vour  judg- 
ment would  seem  to  be  best,  and  that  you 
should  report  the  same  to  us  from  lime  to  time, 
and  that  when  we  should  be  ready  to  use  the 
water,  that  we  should  expend  for  the  benefit 
of  the  canal  a  like  amount,  or,  in  case  we  should 
find  it  at  that  time  in  such  good  repair  that  it 
were  not  necessary  to  expend  as  much  money 
269]  as  you  had  expended,  *that  we  should 
then  pay  to  you  the  half  of  these  expenditures 
made  by  you,  as  indicated  in  your  different 
letters  up  to  the  10th  inst.,  less,  of  course,  at 
any  time,  the  amounts  which  we  should  ex- 
pend upon  the  canal." 

The  next  letter  was  not  written  until  July 
80,  1887,  and  in  this  Mr.  Lavagnino  states  that 
the  expenditures  upon  the  canal  property  dur- 
ing the  year  1886  and  the  first  half  of  18^7  had 
been  $4,826.95;  that  In  his  opinion  the  work 
had  been  necessary  for  the  protection  of  the 
canal  property,  and  that  whatever  value  there 
was  in  it  at  present  was  ''mainly  due  to  the 
perseverant  attention  kiestowed  upon  it  during 
the  last  four  years,"  and  that  he  was  willing  to 
lettle  by  arbitration  any  difference  between 
them.  He  also  gave  a  list  of  all  the  expenses 
put  upon  the  canal  as  common  property,  which 
•amounted  to  $10,745.88,  and  asked  bim  to  set- 
tle fot  his  share  of  the  expenses. 

A  further  letter  was  written  on  February  6, 
18H8,  stating  that  the  expenses  for  the  last  half 
•ofimbad  been  $500. 
SS0 


A  reply  was  made  to  this  letter  by  Mr.  Van 
Deusen  on  February  11, 1888,  acknowl^lgliig 
the  receipt  of  the  statement  of  February  f, 
1888,  and  asking  bim  to  forward  him  a  com- 
pleted statement  of  his  account  against  the  Old 
Jordan  company,  that  he  might  report  the 
same  to  the  owners,  and  demanded  that  the 
statements  shovir  how  and  where  each  item  of 
expense  was  applied,  that  they  might  be  as- 
sured that  such  application  was  made  for  the 
protection  of  the  property  only. 

To  this  Mr.  Lavagnino  replied,  under  date 
of  February  14,  sending  copies  of  statements 
rendered  to  Mr.  Holden,  promising  to  give  any 
further  details  required,  and  requesting  a  set- 
tlement of  the  account  within  t«n  days. 

This  letter  completed  the  correspondence. 
In  this  connection  the  court  charged  the  Jury 
as  follows:  "If  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  contract  waa 
made  as  alleged,  as  I  have  stated  it  to  you,  and 
that  the  plaintiff  made  the  repairs  during  the 
time  specified,  and  that  the  repairs  were  neces- 
sary to  the  preservation  and  protection  of  the 
properly,  and  that  the  defendant  has  been  re- 
quested to  pay  and  has  refused,  then  you  should 
find  for  the  plaintiff  *the  amount  of  such  [270 
one  half  of  expenditures."  It  further  charged 
that  if  the  defendant  were  liable  under  the  con- 
tract it  was  liable  only  for  the  reasonable  and 
necessary  expenditures  to  preserve  and  protect 
the  property,  and  that  such  expenditures  must 
have  been  made  for  the  benefit  of  the  common 
interest  of  both  parties  to  preserve  and  pro- 
tect them. 

We  see  no  reason  to  doubt  that  the  case  waa 
properly  submitted  to  the  Jury.  In  determin- 
ing whether  there  was  a  binaing  contract  be- 
tween the  parties  arising  from  the  letter  of  the 
plaintiff  of  October  24, 1883.  and  the  answer  of 
the  derendant  thereto,  the  Jury  were  at  liberty 
to  considerjn  connection  with  those  letters.  tiM 
subsequent  correspondence  and  the  conduct  of 
the  parties  in  respect  to  the  common  property, 
and  the  interpretation  put  upon  them  by  the 
parties  themselves.  Not  only  was  the  canal 
visiced  and  examined  by  the  agents  of  both  puw 
ties  actinff  in  concert,  but,  from  the  beginning 
to  the  end  of  the  correspondence  there  waa  no 
refusal  to  co-operate  on  the  part  of  defendant* 
no  disavowal  of  an  agreement  between  them, 
nor  any  expression  of  dissent  as  to  the  propriety 
of  what  had  been  done  toward  the  presenration 
of  the  property.  It  is  true  that  the  defendaat 
was  not  making  use  of  the  canal,  but  its  preaar- 
vation  from  ruin  was  an  object  of  as  much  Im- 
portance to  one  party  as  to  the  other.  The 
conduct  and  letters  of  the  defendant  were  aooh 
as  to  Justify  the  plaintiff  in  believing  that  the 
repairs  that  it  was  making  to  the  canal  wen 
assented  to  and  approved  of  by  it,  and  it  waa,  at 
least,  a  question  for  the  iury  to  say  whether 
the  plaintiff  was  not  Justified  in  believinjg  that 
the  defendant  would  pay  its  proportfon  of 
them,  and  whether  the  two  first  letters  wen 
not  treated  by  both  as  embodying  the  arrange- 
ment between  them. 

We  see  no  error  in  the  record  of  which  the 
defendant  is  entitled  to  complain,  and  ih^jm^ 
ment  of  the  court  beloiD  ii  therefore  affirmed, 

Mr.  Justice  Peckham  was  not  present  at 
the  argument,  and  took  no  part  In  the  deeWoa 
of  this  case. 
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2711  WABASH  WESTERN  RAILWAY. 

Plff,  in  EfT,, 

V. 

JOSEPH  BROW. 

(See  S.  C.  ICcportcr*8  ed.  271-280.) 

Waiter  of  objection  to  jurisdiction— general  ap- 
pearance, 

1.  A  petition  Id  ReDeral  t<?rm8  for  rcmoral  of  a 
cause  to  a  Federal  court,  without  specifyinfr  or 
rcstrictioR  the  purpose  of  the  defendaut's  ap- 
pearance in  the  state  court,  is  not,  like  a  ereneral 
appearance,  a  waiver  of  any  objection  to  the 
Jurisdiction  of  the  court  over  the  person  of  the 
defendant. 
^  The  filing  of  a  petition  for  removal  does  not 
aimount  to  a  general  appearance,  but  to  a  special 
appearance  only. 

[No.  285.] 

-^StibmiUed  Nowmber  6^  1896,    Decided  November 

30,  1806, 


O 


N  A  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
ixth  Circuit  to  review  a  judgment  of  tliat 
ourt  afflrminc  the  judgment  of  the  Circuit 
-Tourt  of  the  United  States  for  the  Eastern  Dis- 
»-ict  of  Michigan  in  favor  of  Joseph  Brow, 
lainti  J.  against  the  Wabash  Western  Railway 
«or  damages  for  personal  injuries  caused  by  de- 
ndant's  negligence.  lietersed  and  the  judg- 
ent  of  the  circuit  court  also  reversed,  and 
^ause  remanded  to  that  court  to  grant  a  new 
vial  and  dismiss  the  action. 
See  bame  case  below,  81  U.  8.  App.  192. 


Statement  by  Mr.  Chief  Justice  Faller: 

Joseph  Brow  commenced  suit  in  the  circuit 

^c^ourtof  Wayne  county.  Michigan,  against  the 

^^Yabash  Western  Railway  to  recover  the  sum 

>f  $20,000  for  personal  injuries,  caused,  as  he 

illeged,  by  defendant's  negligence,  by  the  ser- 

rice,  September  24,  1802,  of  a  declaration  and 

lotice  to  appear  and  plead  within  twenty  days, 

^on  Fred    J.  Hill,  as  agent  of    the  company, 

"^vhich   declaration    and    notice  were   subse- 

^^uenlly  filed  in  that  court.     On  the  7th  of 

^)ctober  defendant  filed  its  petition  and  bond 

^or  removal  in  that  court,  and  an  order  ac* 

"^epting  said  bond  and  removing  the  cause  to 

^he  circuit  court  of  the  United  States  for  the 

^»8tern  district  of  Michigan,  and  directing  the 

"iransmission  of  a  transcript  of  record,  was 

entered. 

The  petition  alleged  that  the  matter  and 
amount  in  dispute  exceeded,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2,000, 
and  that  the  controversy  was  between  citizens 
of  different  states;  that  petitioner  was  at  the 
time  of  the  commencement  of  the  suit  and  still 
Was  "a  corporation  created  and  existing  under 


the  laws  of  the  state  of  Missouri,  having  its 
principal  business  olfice  at  the  city  of  St.  Louis 
in  said  state,  and  a  citizen  of  the  said  state  of 
Missouri,  and  a  resident  of  said  state,  and  that 
the  plaintiff,  Joseph  Brow,  was  then  and  still 
is  a  citizen  of  the  state  of  Michigan,  and  a 
resident  of  the  county  of  Wayne  in  said  state." 

The  record  having  been  filei  in  the  circuit 
court  of  the  *Uniied  Slates  for  the  east-  [272 
crn  district  of  Michigan,  a  motion  to  set  aside 
the  declaration  and  rule  to  plead  was  made  in 
the  cause  in  thesewordsand  figures:  **And  now 
comes  the  Wabash  Western  Railway,  defend- 
ant (appearing  specially  for  the  purpose  of 
this  motion),  and  moves  the  court,  upon  the 
files  and  records  of  the  court  in  this  cause, 
and  upon  the  nflidavit  of  Fred  J.  Hill,  filed 
and  served  with  this  motion,  to  set  aside  the 
service  of  the  declaration  and  rule  to  plead  in 
this  cause,  and  to  dismiss  the  same  for  want 
of  jurisdiction  of  the  person  of  the  defendant 
in  the  state  court  from  which  this  cause  was 
removed,  and  in  this  court."  The  affidavit 
was  to  the  effect  that  Hill,  on  September  24, 
1802,  was  the  freight  agent  of  "  the  Wabash 
Railroad  Company,  a  corporation  which  owns 
and  operates  a  railroad  from  Detroit  to  the 
Michii^an  state  line,  and  was  not  an  agent  of 
the  Wabash  Western  Railway,  defendant  in 
this  suit;"  and  that  on  the  day  aforesaid  the 
Wabash  Western  Railway  "did  not  own, 
operate,  or  control  any  railroad  in  the  state  of 
Michigan,  or  have  any  officers  or  agent  of  any 
description  therein,  and  did  no  business  and 
had  no  property  and  no  place  of  business  in 
said  state;  and  that  on  said  day  deponent  was 
not  a  ticket  or  station  agent  of  the  said  de- 
fendant, nor  an  officer  or  agent  of  the  defend- 
ant of  any  description." 

The  motion  was  denied  by  the  circuit  court, 
with  leave  to  defendant  to  plead  within  ten 
days,  and  defendant  exbepted.  Thereafter- 
wards  defendant  filed  a  plea  in  said  cause  as 
follows:  "And  the  said  defendant  appearing 
and  pleading  under  protest  and  excepting  to 
the  refusal  of  the  court  to  grant  its  motion  to 
dismiss,  by  Alfred  Russell,  its  attorney,  comes 
and'demands  a  trial  of  the  matters  set  forth 
in  the  declaration  of  the  said  plaintiff." 

The  cause  was  subsequently  tried  and  re- 
sulted in  a  judgment  in  favor  of  Brow  for 
$2,500  and  costs.  The  bill  of  exceptions  sets 
forth  that,  when  the  case  came  on  for  trial, 
"  the  defendant  company  protested  in  open 
court  against  being  forced  to  go  to  trial  and 
for  cause  of  protest  showed  to  the  court,  that 
the  defendant  was  a  corporation  organized  in 
the  state  of  Missouri,  and  that  at  the  time  of  the 
'commencement  of  this  suit  the  defend-  [278 
ant  had  no  agent,  business,  property,  ofiScer,  or 
servant  in  the  state  of  Michigan,  and  had  not 
been  served  and  had  not  appeared."  The 
court  overruled  the  protest  and  defendant  duly 


Kof  X.— Jj  to  rtmowA  of  cauM»  under  act  of  1875; 
tHixenahip^—9Ke  note  to  Meyer  v.  Delaware  R.  R. 
Const.  Co.  26:  598. 

Ab  to  removal  by  ont  of  two  or  more  defendanUi^ 
HejparahU  controDertiea,— see  note  to  SJoane  v.  An- 
derson, 29: 899. 

Ab  to  removal  of  eamea  to  United  Sfatet  courts  for 
iooal  pr^fudiee,  see  notes  to  Oalnes  v.  Fuentes, 
tk  624,  and  JeffenoD  v.  Driver,  29: 897. 
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Afi  to  removal  of  causes  from  state  to  Federal  eourCt 
u^Tiere  United  SfaUs  ConstUution,  act  of  Conoress^ 
or  treaty  comes  in  question,  see  note  to  Little  York 
Gold  Wash.  A  W.  Co.  v.  Keyes,  24: 666. 

As  to  removal  of  actions  against  officers;  JRev.  StalU 
%  6^5,— see  note  to  Davis  v.  South  Carolina,  27: 674. 
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excepted.  An  instruction  embracing  -the 
same  point  was  also  ai^ked  by  defendant  and 
refused,  and  an  exception  taken. 

A  writ  of  error  ^as  allowed  from  tbe  cir- 
cuit court  of  appeals  for  tbe  sixtb  circuit  and 
tbe  cause  beani  by  tbat  court.  Amone  the 
errors  assigned  were  tbe  refusal  of  tbe  circuit 
court  to  grant  the  motion  to  set  aside  tbe  serv- 
ice of  declaration  and  rule  to  plead  and  to 
dismiss  tbe  cause;  tbe  compelling  of  defend- 
ant to  go  to  trial  against  its  protest,  tbe  court 
having  no  jurisdiction  over  its  person;  and  tbe 
refusal  of  tbe  instruction  presenting  the  same 
point.  The  opinion  is  re|>orted  in  81  U.  8. 
App.  192,  and  fully  discusses  tbe  objection  to 
tbe  jurisdiction  of  tbe  state  court  over  de- 
fendant's person,  ruling  tbat  tbe  filing  of  a 
petition  for  removal  to  tbe  circuit  court 
effected  a  general  appearance,  and  tbat  it  was 
too  late  after  such  removal  had  been  perfected 
for  it  in  tbe  circuit  court  to  attempt  to  plead 
that  that  court  bad  no  personal  jurisdiction 
over  tbe  company  by  virtue  of  the  process 
issued.  Tbe  case  was  also  considered  upon 
tbe  merits  and.  tbe  judgment  was  affirmed. 
Thereupon  application  was  made  by  plaintiff 
in  error  to  this  court  to  issue  a  writ  of 
certiorari  to  tbe  circuit  court  of  appeals, 
which  was  granted,  and  tbe  record  having 
been  sent  up,  the  cause  was  submitted  on 
briefs. 

Mr.  Alfred  Russell  for  plaintiff  in  er- 
ror. 

Mr,  Edwin  F.  Conely»  for  defendant  in 
error: 

The  petitioner  on  this  application  can  only 
call  tbe  court's  attention  to  tbe  jurisdictional 
question  raised  by  it,  tbe  judgment  rendered 
herein  being  in  the  sum  of  $2,500. 

The  courts  below  bad  jurisdiction  of  tbe  per- 
son of  tbe  plaintiff  in  certiorari  for  the  reason 
tbat  tbe  petition  for  removal  to  the  Federal 
court  states  as  the  sole  reasons  for  removal: 

1st.  That  the  matter  in  dispute  exceeds  tbe 
turn  of  $2,000. 

2d.  Tbat  there  is  a  controversy  between  citl- 
sens  of  different  states,  tbe  Wabash,  defendant, 
being  a  corporation  organized  under  tbe  laws 
of  the  state  of  Missouri,  and  the  plaintiff, 
Joseph  Brow,  a  resident  of  Detroit,  Wayne 
county,  Michigan. 

8d.  That  the  petitioner  offers  security  condi- 
tioned for  tbe  paying  of  all  costs  to  plaintiff 
should  the  court  bold  that  the  cause  was 
wrongfully  or  improperly  removed,  prays  that 
tbe  state  court  proceed  no  further  in  the  suit 
except  to  order  tbe  cause  removed,  accept  tbe 
security  accompanying  the  petition,  and  cause 
the  record  in  tbe  state  court  to  be  removed. 

It  will  be  seen  from  the  above  that  the  rail- 
wav  does  not  allege  tbat,  because  of  local  pre- 
judice or  influence,  it  is  unable  to  obtain  ju^^irc 
in  the  state  court,  neither  do^ .  tbe  petition  ic- 
fer  in  any  manner  to  the  service  on  thedeftrnd- 
ant  made  in  the  state  court;  but  prays  for  tbe 
removal  of  the  cause  on  tbe  merifi:  of  the  con- 
troversy, in  which  tbe  matter  in  dispute  exceeds 
tbe  sum  of  $2,000,  and  for  no  other  reason 
whatever. 

Tbe  defendant  not  having  filed  in  tbe  state 
court  a  special  appearance  or  a  motion  for  tbe 
purpoae  of  tttacking  the  service  made  there, 


there  was  nothing  in  the  record  removed  which 
could  be  reviewed  or  revived  in  tbe  Federal 
court  except  its  petition  which,  with  plaintiff'^ 
declaration,  comprised  the  entire  record.  Nor 
can  ilbeinferred  that  it  wasthe  intention  of  the 
defendant  to  attack  the  service  after  removal 
in  the  face  of  the  petition,  which  refers  only  to 
a  controversy  on  the  merits  which  exceeds  the 
sum  of  $2,000.  This  petition  for  removal  as 
the  case  now  stands  could  not  be  held  an  appear- 
ance in  tbe  state  court  for  tbe  purpoi^es  of  attack- 
ing tbe  service  in  tbat  court  on  a  motion  made 
after  a  removal  to  tbe  Federal  court. 

Tbe  following  cases  are  cited  by  the  counsel 
for  the  petitioner  in  certiorari  in  support  of  his 
position  that  there  is  a  conflict  among  the  dif- 
ferent circuits  upon  the  question  of  allowing 
service  in  tbe  state  court  to  be  attacked  aftei 
removal  to  the  Federal  court,  counsel  claiming 
that  tbe  majority  of  these  circuits  sustain  bis 
position : 

Parrott  v.  Alabama  Qold  L.  Ins,  Co.  5  IW. 
Rep.  391;  Blair  v.  TuiUe,  5  Fed.  Rep.  894; 
Small  V.  Montgomery,  17  Fed.  Rep.  865;  Hen- 
drickion  v.  Chicago,  R.  I.  dh  P.  R.  Ok  22  Fed. 
Rep.  569;  Miner  v.  Mark/tam,  28  Fed.  Rep. 
887;  Oofden  v.  Morning  Neva,  42  Fed.  Rep. 
112;  CUmY.  Woodstock  Iron  Ot?.44Fed.  Rep.  81; 
Ret f snider  v.  American  Improv.  I'iib.  Ooi  45 
Fed.  Rep.  483:  Forrest  v.  Union  P,  R.  Oo,  47 
Fed.  Rep.  1^  (TDonneU  v.  Atchistm^  T,  A  8,  F. 
R.  Co.  49  Fed.  Rep.  6K9;  McQUlin  v.  CUijUm. 
62  Fed.  Rep.  657. 

In.  all  these  cases  there  was  either  a  motioo 
or  special  appearance  by  defendant  for  the  pur- 
pose of  setting  aside  the  service  in  the  state- 
court  wliicb  formed  part  of  the  record  remoi^» 
and  many  of  these  cases  would  seem  to  allow 
defendant  to  revive  or  renew  such  motion  or 
special  app«>arance  as  being  part  of  tbe  reoord 
removed,  i  he  cause  proceeding  under  tbe  act  of 
1887  on  the  record  removed  only.  The  deci- 
sions, however,  do  not  contemplate  the  taking 
up  of  any  proceedings  in  tbe  Federal  court  not 
contained  in  the  record  removed,  and  none  of 
these  cases  can  be  compared  with  tbe  present 
one,  where  the  record  consists  of  tbe  petition 
for  removal  only,  tbe  contents  of  which  w« 
have  referred  to. 

We  therefore  contend  that  there  is  no  confliei 
io  the  different  circuits  on  tbe  questions  rslssd 
by  tbe  facts  and  record  in  the  case  at  bar. 

There  also  seems  to  be  some  misunderstand* 
ing  as  to  the  ruling  of  the  Supreme  Court  on 
these  questions,  counsel  contending  tbat  this 
court  should  by  its  decision  settle  such  ques- 
tions. ^ 

We  cannot  overlook  or.  by  so  domg.  ignors* 
the  decision  in  the  case  of  Rushnell  v.  Kennedji^ 
(re^Jered  by  Mr.  Chief  Justice  Chase)  76  U.  8. 
9  Wall.  887  (19:  7;i6).  in  which,  among  other 
things, the  learned  justice  has  given  a  final  opin- 
ion on  this  question  of  jurisdiction  of  tbe  ner- 
son  of  a  defendant  who,  after  praying  for  Fed- 
eral jurisdiction  and  brinsing  a  cause  in  which 
he  is  interested  into  tbe  court,  of  bis  own  elec- 
tion and  by  his  own  act,  refuses  to  proceed  on 
the  merits  and  attacks  the  service  in  the  state 
court,  thereby  attempting  to  deprive  a  plaintiff 
of  the  jurisdiction  of  both  courts,  aud  the 
learned  justice  concludes  bis  opinion  in  this 
case  by  holding  that  the  petition  for  remorsl 
of  the  controversy  between  tbe  parties  io  the 
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mttiie  court  constitutes  an  appearance  on  the 
vaerits  in  the  Federal  court. 

In  this  case  the  question  was  fully  discussed, 
And  the  decision  of  the  learned  justice  has 
•«ver  since  been  considered  and  referred  to  as 
the  final  judgment  of  this  court  in  cases  like 
"the  present  one,  and  the  case  of  Bushnell  v. 
Kennedy.  76  U.  S.  9  Wall.  387  (19:  736).  has 
long  been  and  now  is  considered  as  a  celebrated 
case  in  that  this  question,  now  raised  by  the 
petitioner  in  certiorari,  has  been  disposed  of  by 
dt,  and  for  no  other  reason. 

We  also  refer  the  court  to  the  following  as 
T)eing  in  point:  Sweeney  v.  Coff^i^,  1  Dill.  73; 
£ayles  v.  Northwestern  Ins.  Co,  2  Curt.  C.  C. 
'212,  decided  by  this  court  and  sustaining  de- 
"fendant's  position  also;  Taltman  v.  Baltimore 
^  0.  R.  Co.  45  Fed.  Rep.  156;  New  York  Const. 
Co.  V.  Simon,  53  Fed.  Rep.  1. 

The  plaintiff  in  certiorari  has  no  reason  to 
presume  that  the  sheriff's  return  of  service  on 
'at  made  in  the  state  court  was  invalid  and  of 
^0  force  on  the  showing  made  in  the  attidavit 
-of  Hill  accompanying  the  motion  made  after 
removal  to  the    iPederal    court,  for  had   the 
service  been  attacked  in  the  state  court  the  de- 
fendant Brow  could  have  secured,  or  tried  to 
■secure,  a  better  service  on  plaintiff  herein   by 
reaching  the  proper  officer  or  agent  or  by  pro- 
— ceeding  against  a  nonresident's  property  by 
garnishment  or  attachment  under  the  statutes 
-of  Michigan.    Defendant's  remedy  is  entirely 
-cut  off  by  a  removal  of  the  cause,  for  if  the 
petitioner  in  certiorari  is  correct  in  the  position 
taken  by  it  these  proceedings  would  defeat  the 
plaiotiff  in  securing  the  jurisdiction  of  either 
the  state  or  Federal  courts  to  seek  his  relief. 
It  is  evident  that  the  removal  act  of  1887  was 
not  instituted  for  any  such  purpose  as  this,  but 
to  promote  justice  and  not  defeat  it.     The  act 
of  the  petitioner  in  certiorari  in  remoying  the 
cause  is  something  more  than  a  consent,  some- 
thing more  than  a  waiyer  of  objection  to  the  ju- 
risdiction; it  is  a  prayer  for  the  privilege  of  re- 
sorting to  Federal  jurisdiction,  and  it  cannot 
be  permitted  to  afterwards  question  it. 

Defendant  in  these  proceedings  has  been 
<irag^ed  away  from  the  court  of  his  own  elec- 
tion, depiiyed  of  the  ri^htto  protect  his  service 
in  the  state  court.the  tribunal  of  his  own  choice. 
SDd,  after  going  through  a  trial  on  the  merits  of 
the  controversy  involving  a  judgment  in  the 
sum  of  $2,500,  has  been  forced  to  go  through 
the  different  Federal  courts,  and  is  now  in- 
formed by  petitioner  that  he  has  never  been  in 
court,  and  further  that  the  Federal  courU*  have 
never  bad  jurisdiction  of  the  person  of  the 
petitioner.  We  respectfully  submit  that  the 
cases  cited  by  the  petitioner  haye  no  bearing 
upon  the  present  one.  the  petitioner  not  having 
in  any  manner  signified  its  intention  of  attack- 
ing the  seryice  made  in  the  state  court  uniil 
after  the  record  was  removed  to  the  Federal 
court. 

The  petition  to  the  state  court,  under  the  de- 
cisions herein  cited,  is  tantamount  to  an  appear- 
ance on  the  merits  in  the  Federal  court,  and 
defendant  cannot  be  permitted  to  revive  some- 
tbincr  foreign  to  the  record  made,  and  having 
no  place  in  the  proceedings  after  a  removal  to 
the  Federal  court  on  a  petition  such  as  was 
filed  in  this  cause. 
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Mr.  Chief  Justice  Faller  delivered  the 
opinion  of  the  court: 

This  was  not  a  proceeding  in  rem  or  quasi 
in  rem,  but  a  personal  action  brought  in  the 
circuit  court  of  Wayne  county,  Michigan, 
against  a  corporation  which  was  neither  in- 
corporated nor  did  business,  nor  had  any 
agent  or  property,  within  the  state  of  Michi- 
gan; and  service  of  declaration  and  rule  to 
plead  was  made  on  an  individual  who  was  not, 
in  any  respect,  an  officer  or  agent  of  the  cor- 
poration. The  state  court,  therefore,  acquired 
no  jurisdiction  over  the  person  of  *the  [270 
defendant  by  the  service.  Did  the  application 
for  removal  amount  to  such  an  appearance  as 
conceded  jurisdiction  over  the  person? 

We  have  already  decided  that  when  in  a 
petition  Tor  removal  it  is  expressed  that  the 
defendant  appears  specially  and  for  the  sole 
purpose  of  presenting  the  petition,  the  appli- 
cation cannot  be  treated  as  submitting  the  de- 
fendant to  the  jurisdiction  of  the  state  court 
for  any  other  purpose.  Goldey  y.  Morning 
News,  156  U.  8.  518  [39:  517]. 

The  question  *'how  far  a  petition  for  re- 
moval, in  general  terms,  without  specifying 
and  restricting  the  purpose  of  the  defendant*! 
appearance  in  the  state  court,  might  be  con- 
sidered, like  a  general  appearance,  as  a  waiver 
of  any  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant,"  was 
not  required  to  be  determined,  and  was  there- 
fore reserved;  but  we  think  that  the  line  of 
reasoning  in  that  case  and  in  the  preceding 
case  (»f  Qerling  v.  Baltimore  dh  0.  R.  Co. 
{*' Martin's  Admr.  y.  Baltimore  A  0.  R.  Co.  ) 
151  U.  S.  673  [38:  311],  compels  the  samecon- 
clusir)n  on  the  question  as  presented  in  the 
case  before  us. 

In  Qoldey  y.  Morning  News,  Mr.  Justice 
Gray,  speaking  for  the  court,  observed:  ''The 
theory  that  a  defendant,  by  filing  in  the  state 
court  a  petition  for  removal  into  the  circuit 
court  of  the  United  States,  necessarily  waives 
the  right  to  insist  that  for  any  reason  the  state 
court  had  not  acquired  jurisdiction  of  his  per- 
son, is  inconBi.«>tent  with  the  terms,  as  well  as 
with  the  spirit,  of  the  existing  act  of  Congress 
regulating  remoyals  from  a  court  of  a  state 
into  the  circuit  court  of  the  United  States. 
The  jurisdiction  of  the  circuit  court  of  the 
United  States  depends  upon  the  acts  passed  by 
Congress  pursuant  to  the  power  conferred 
upon  it  by  the  Constitution  of  the  United 
States,  and  cannot  be  enlarged  or  abridged  by 
any  statute  of  a  state.  The  legislature  or 
the  judiciary  of  a  state  can  neither  defeat 
the  right  given  by  a  constitutional  act  of  Con- 
gress to  remove  a  case  from  a  court  of  the  state 
into  the  circuit  court  of  the  United  Stales, 
nor  limit  the  effect  of  such  removal.  .  .  . 
Although  the  suit  must  be  actually  pending  in 
the  state  court  before  it  can  be  removed,  its 
removal  into  the  circuit  court  of  the  United 
States  does  not  admit  *that  it  was  right  [27  7 
fully  pending  in  the  state  court,  or  that  the  de- 
fendant could  have  been  compelled  to  answer 
therein,  but  enables  the  defendant  to  avail 
himself,  in  the  circuit  court  of  the  United 
States,  of  any  and  every  defense,  duly  and  sea- 
sonably reserved  and  pleaded,  to  the  action, 
*in  the  same  manner  as  if  it  had  been  origi- 
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Dally  commeDced  in  said  circuit  court.' "    156 
U.  6.  523,525  [39:519.  520]. 

In  QerUngv, Baltimore  db  0.  R.Go.  {** Martin's 
Admr.  v.  Baltimore  <fe  0.  B.  Co."),  referring  to 
tlie  provision  of  the  act  of  Congress  of  1887, 
defining  the  time  of  filing  a  petition  for  re- 
moval in  tlie  state  court,  it  was  said:  "This 
provision  allows  the  petition  for  removal  to  be 
tiled  at  or  before  the  time  when  the  defendant 
is  required  by  the  local  law  or  rule  of  court 
Mo  answer  or  plead  to  the  declaration  or  com- 
plaint.' These  words  make  no  distinction  be- 
tween different  kinds  of  answers  or  pleas;  and 
all  pleas  or  answers  of  the  defendant,  whether 
in  matter  of  law  by  demurrer,  or  in  matter  of 
fact,  either  by  dilatory  plea  to  the  jurisdiction 
of  the  court  or  in  suspension  or  abatement  of 
the  particular  suit,  or  by  plea  in  bar  of  the 
whole  right  of  action,  are  said,  in  the  standard 
books  on  pleading,  'to  oppose  or  answer'  the 
declaration  or  complaint  which  the  defendant 
is  summoned  to  meet.  Stephen,  PI.  Ist  Am. 
ed.  60,  62,  63,  70,  71,  239;Lawe8,  PI.  36.  The 
judiciary  act  of  September  24,  1789,  chap.  20. 
^  12,  required  a  petition  for  removal  of  a  case 
from  a  state  court  into  the  circuit  court  of  the 
United  States  to  be  tiled  by  the  defendant  *at 
the  time  of  entering  his  appearance  in  such 
state  court.*  1  Stat.at  L.  79.  The  recent  acts 
of  Congress  have  tended  more  and  more  to 
contract  the  jurisdiction  of  the  courts  of  the 
United  Slates,  wfiich  had  been  enlarged  by 
intermediate  acts,  and  to  restrict  it  more  near- 
ly within  the  limits  of  the  earliest  statute. 
Pullman  Palace  Car  Co.  v.  Speck,  113  U.  S. 
84  [28:  925];  Smith  v.  Lyon,  133  U.  S.  315, 
320  [33:  635.  637] ;  Ex  parte  Pentmlmnia  Co. 
137  U.  S.  451,  454  [34:  738,  740];  Fisk  v. 
Ilenarie,  142  U.  S.  409.  467  [3"):  1080,  1083]; 
Ex  parte  Shaw  C'Shaw  v.  QuiJicy  Min.  Co.*'), 
145  U.  S.  444,  449  [36-  768,  770].  Construing 
the  provision  now  in  question,  having  regard 
to  the  natural  meaning  of  its  language,  and  to 
the  history  of  the  legislation  up<in  this  subject, 
the  only  reasonable  Inference  is  that  Congress 
contemplated  that  tbe  petition  for  removal 
278]*shou1d  be  tiled  in  thestate  court  as  soon 
as  the  defendant  was  required  to  make  any  de- 
fense whatever  in  that  Qourt,  so  that,  if  the  case 
should  be  removed,  the  validity  of  any  and  all 
of  his  defenses  should  be  tried  and  determined 
in  the  circuit  court  of  the  United  States."  151 
U.  S.  686.  687  [38:  316]. 

Want  of  jurisdiction  over  the  person  is  one 
of  these  defenses,  and,  to  use  the  language  of 
Judge  Drummond  in  AtcJiison  ▼.  Morris,  11 
Fed.  Rep.  582,  we  regard  it  as  not  open  to 
doubt  that  '*a  party  has  the  right  to  the 
opinion  of  the  Federal  court  on  ever^  question 
thai  may  arise  in  the  case,  not  only  m  relation 
to  the  pleadings  and  merits,  but  to  the  service 
of  process;  and  it  would  be  contrary  to  the 
manifest  intent  of  the  act  of  Congress  to  hold 
that  a  party,  who  has  the  right  to  remove  a 
cause,  is  foreclosed  as  to  any  question  which 
the  Federal  court  can  be  call^  upon,  under 
the  law.  to  decide." 

An  appearance  which  waives  the  objection 
of  jurisdiction  over  the  person  is  a  voluntary 
appearance,  and  this  may  be  effected  in  many 
ways,  and  sometimes  may  result  from  the  act 
of  the  defendant  even  when  not  in  fact  in- 
tended. But  the  right  of  the  defendant  to  a 
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removal  is  a  statutory  one,  and  he  is  obliged 
to  pursue  the  course  pointed  out,  and  when  he 
confines  himself  to  the  enforcement  of  thai 
right  in  the  manner  prescribed,  he  ought  not 
to  be  held  thereby  to  have  voluntarily  waived 
any  other  right  he  possesses.  An  acknowl- 
edged right  cannot  be  forfeited  by  pursuit  of 
the  means  the  law  affords  of  asserting  that 
right.  Commercial  cfc  R.  Bank  v.  Shcomb^  8^ 
U.  S.  14  Pet.  65  [10:  354].  The  statute  does 
not  require  the  removing  party  to  raise  the 
question  of  jurisdiction  over  his  person  in  the 
state  court  before  removing  the  cause,  or  to 
reserve  that  question  in  respect  of  a  court- 
which  is  to  lose  any  power  to  deal  with  it;  and 
to  decide  that  the  presentation  of  the  petition 
and  bond  is  a  waiver  of  the  objection  would 
be  to  place  a  limitation  upon  the  jurisdictiOQ 
of  the  circuit  court,  which  is  wholly  incon- 
sistent with  the  act. 

Moreover,  the  petition  does  not  invoke  the- 
aid  of  the  court  touching  relief  only  grantable 
in  the  exercise  of  jurisdiction  of  the  person. 
The  statute  imposes  the  duty  on  the  state  courts 
on  the  filing  of  the  petition  and  bond,  "to  ac- 
cept such  ^petition  and  bond  and  proceed[27l^ 
no  further  in  such  suit,"  and,  if  tbe  cause  be 
removable,  an  order  of  the  state  court  deny* 
ing  the  application  is  ineffectual,  for  the  peti- 
tioner may,  notwithstanding,  tile  a  copy  of 
the  record  in  the  circuit  court  and  that  court 
must  proceed  in  the  cause. 

In  this  aspect  the  conclusion  is  impossible 
that  the  party  submits  to  the  jurisdiction  of 
the  state  court  by  availing  himself  of  a  right 
to  which  he  is  entitled  under  the  act  of  Con* 
gress,  and  which  the  state  court  is  by  that  act 
required  to  recognize. 

It  is  conceded  that  if  defendant  had  stated 
that  it  appeared  specially  for  the  purpose  of 
making  the  application,  that  would  have  beea 
sufficient;  and  yet  when  the  purpose  for  which, 
the  applicant  comes  into  the  state  court  is  the- 
single  purpose  of  removing  the  cause,  and 
what  he  does  has  no  relation  to  anything  else. 
it  is  not  apparent  why  he  should  be  called 
on  to  repeat  that  this  is  his  sole  purpose;  and 
when  removal  is  had  before  any  step  is  takeib 
in  the  case,  as  the  statute  provides  that  '*thtt 
cause  shall  then  proceed  in  tbe  same  manner 
as  if  it  had  been  originally  commenced  in  said 
circuit  court,"  it  seems  to  us  that  it  cannot  b» 
successfully  denied  that  every  question  i»> 
open  for  determination  in  the  circuit  court,  as^ 
we  have,  indeed,  already  decided. 

The  circuit  court  of  appeals  held  that  a  peti- 
tion to  remove,  without  more,  was  tantamount 
to  a  general  appearance,  but  that  this  result 
could  be  avoided  by  a  special  appearance  ac- 
companying, or  made  part  of,  the  petition, 
which  would  not  be  waived  by  or  be  inconsist- 
ent with  the  general  appearance  because  the 
application  was  analogous  to  an  objection  to 
jurisdiction  over  the  subject  matter.      Wedo- 
not  concur  in  this  view.    By  the  exercise  of 
the  right  of  removal,  the  petitioner  refuses  U> 
permit  the  state  court  to  deal  with  the  case  io 
any  way,  because  he  prefers  another  forum  to- 
which  the  law  gives  him  the  right  to  resort. 
This  may  be  said  to  challenge  the  jurisdiction 
of  the  state  court,  in  the  sense  of  declining  U> 
submit  to  it,  and  not  necessarily  otherwise. 

We    are  of  opinion  that    the  filing  of  % 
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petition  for  removal  does  not  amount  to  a  gen- 
eral appearance,  but  to  a  special  appearance 
only. 

280]  *SectIon  12  of  the  Judiciary  act  of  Sep* 

t<:inb«r24, 1789,  chap.  20,  required  Ihe  petition 

for  removal  to  be  filed  by  the  defendant  "at  the 

time  of  entering  his  appearance  in  such  state 

court"  (1  Stat,  at  L.  79),  and  those  words  were 

omitted  in  the  act  of  1887,  though  probably 

tlie  omission   is  of  no  special    significance. 

Some  cases  are  referred  to,  however,  which 

"^^ere  decided  under  that  section,  and  have  not 

'been    followed    under  the   present    statute. 

^^cUard  v.   Dwight,    8    U.    S.  4  Cranch,.421 

f2:  666];  BushruU  v.  Kennedy,  76  U.  8.  9  Wall. 

^S7  [19:  736] ;  SayUs  v.  Norlhtceslern  In8,  Co. 

2  Ciart.  C.  C.  212.      These  were  all  cases  of 

attachment  and  of  jurisdiction  asserted  in  the 

state   courts    through    the  levy  of   the  writs. 

1^i>^  two  last  cited  were  satisfactorily  disposed 

^t  in  Goldey  v.  Morning  Nem,  156  IT.   S.  518 

[5»  z    5171 

Xc&  Pollard  v.  Dvoight  it  appears  that  the  ob- 
ject, ion  that  the  circuit  court  had  no  jurisdic- 
^^<^>:fe  ,  "the  plaintiffs  being  citizens  of  Massachu- 
BeLi.^  and  Connecticut,  and  the  defendants, 
*ciil  ^^qg  Qf  Virginia,  not  found  in  the  district 
^'  Cl^ooecticut/'  was  not  raised  in  the  circuit 
^^^  "»"t,  but  for  the  first  time  in  the  assignment 
rrors  after  judgment  in  that  court,  and  it 
accordingly  held  that,  "by  appearing  to 
action,  the  defendants  in  the  court  below 
^ed  themselves  precisely  in  the  situation  in 
^ch  they  would  have  stood,  had  process 
^^  served  upon  them,  and  consequently 
-^^ed  all  objections  to  the  nonservice  of 
P^^jcess." 

~^^^he  judgment  of  the  Circuit  Co^irt  of  Appeals 

•'♦^jWTMd/  the  judgment  of  tlie  Circuit  Court  is 

^v^*>  reined,  and  the  cause  remanded   to  that 

<5^^rt  with  directions  to  grant  a  new  trial,  sus- 

^^t)  the  motion  to  set  aside  the  service  of  the 

^^t^laration  and  rule  to  plead ,  and  dismiss  the 

^^tion. 

Ordered  accordingly. 

Mr.   Justice   Brewer    and   Mr.    Justice 
^•ekham  dissented. 
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V, 

FANNIE  SPIRO. 

(See  B.  C.  Reporter's  ed.  £81.) 
Petiiion  for  remotal—jurisdiction. 

A  defendant  by  filing  a  petition  In  a  state  court  for 
renoval  of  the  cauee  to  the  United  States  court. 
Id  flreneral  terms,  unaccompanied  by  a  plea  in 
atxatemeot,  and  without  specifying  or  restrictioir 
the  parpoee  of  his  appearance,  does  not  thereby 
waive  objection  to  the  jurisdiction  of  the  court 
for  want  of  sufflcient  service  of  the  summons. 

[No.  460.] 

Submitted  April  f7.  1896.    Decided  Naoemher 

SO,  1896. 

ON  A  CERTIFICATE   from    the    United 
States  Circuit  Court  of  AppeaU  for  the 
Sixth  Circuit. 

164  U.S. 


The  facts  are  stated  in  the  opinion. 

Mr.  H.  D.  McBurney  for  plaintiff  in 
error. 

Mr.  Henry  H.  In^ersoU  for  defendant 
in  error. 

The  Chief  Justice:  This  is  a  certificate 
from  the  circuit  court  of  appeals  for  the  sixth 
circuit,  propounding,  after  a  preliminary  state- 
ment, the  following  question: 

"Does  a  defendant,  by  filing  a  petition  in  a 
state  court  for  removal  of  the  cause  to  the 
United  States  court,  in  general  terms,  unac- 
companied by  a  plea  in  abatement,  and  with- 
out specifying  or  restricting  the  purpose  of 
his  appearance,  thereby  waive  objection  to  the 
jurisdiction  of  the  court  for  want  of  suflicient 
service  of  the  summons?" 

For  the  reasons  given  and  on  the  authorities 
cited  in  the  above  cause  of  Wabash  Western 
R,  Co.  V.  Brow,  164  U.  S.  271  [ante,  431], 
the  question  must  be  answered  in  the  neg- 
ative. 

Certificate  accordingly. 

Mr.  Justice  Brevier  and  Mr.  Justice 
Peckham  dissented. 


UNITED  STATES,  Appt.,    [282 

JOHN  C.  DELANEY. 
(See  S.  C.  Reporter's  ed.  282-286.) 

Compensation  of  register  and  receiver  of  land 

office, 

A  register  and  receiver  of  a  newly  established  land 
office  enters  upon  the  discharge  of  bis  duties 
witbio  the  meaning  of  (J.  S.  Rev.  Stat,  fl  2S4d,  pro- 
viding for  his  compensatioD,  when,  after  qualify- 
ing, he  is  engaged  under  directions  of  thecom- 
miwloner  of  the  general  land  office  in  attending 
to  business  pertaining  to  bis  office,  whieb  neces- 
sarily had  to  be  transacted  before  the  day  of  the 
formal  opening  of  the  office  in  accordance  with 
the  publtebed  notice. 

[No.  493.] 

Submitted  November  S,  1896,    Decided  Novem- 
ber SO,  1896, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  John  C.  Delaney,  claim- 
ant, against  the  United  States  forcompensatioD 
as  register  and  receiver  of  the  land  office  at  the 
citv  of  Oklahoma.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Joshua  Eric  Dodget  Assistant 
Attorney  General,  and  George  H.  Gorman». 
Assistant  Attorney,  for  appellant. 

Messrs,  W. W.  Dudley,  L.  T.  Michener, 
John  C.  Chaneyf  and  J.  R.  Garrison  for 
appellee. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  court  of  claims. 
It  involves  simply  the  question  as  to  the  rif^ht 
of  the  appellee  to  compensation  as  register  and 
receiver  of  the  land  office  at  the  city  of  Okla- 

Note.— -4a  to  extra  pay  or  enrnpensatUm  to  offleers^ 
see  note  to  United  States  v.  Macdaniel,  8: 687. 
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homa,  in  the  territory  of  Oklahoma,  from  the 
ISih  of  July  to  the  1st  of  September.  1890. 

It  appears  from  the  findings  of  fact  by  the 
<;ourt  of  claims  that  the  land  office  at  Okla- 
homa city  wns  first  established  by  an  executive 
order  of  the  President  on  the  6th  of  June,  1890. 
The  appellee,  John  C.  Delaney,  was  duly 
appointed  and  commissioned  as  receiver  of 
public  moneys  at  Oklahoma  city  on  the  23d 
of  June,  1600.  and  on  the  7lh  of  July,  1890.  he 
qualified  by  taking  the  oath  of  office  and  giv- 
ing the  bond  required  by  law.  On  the  10th  of 
July,  1890,  the  claimant  was  verbally  directed 
bv  the  Commissioner  of  the  General  Land  Of- 
283]  fice  to  *go  to  Oklahoma  as  speedily  as 
possible,  and  make  the  necessary  preparations 
to  open  the  office  at  that  place.  He  left  his 
rt'sidence  in  Harrisburg.  Pennsylvania,  on  the 
15th  and  arrived  at  Oklahoma  city  on  the  18th 
of  July,  1890.  The  land  district  at  Oklahoma 
city  was  taken  from  parts  of  the  two  distrids 
of  Guthrie  and  Kingfisher,  and  un  the  18th 
of  July,  1890.  the  Commissioner  of  the  Gen- 
-eral  Land  Office  wrote  to  appellee  at  Okla- 
homa city,  stMting  to  him  that  the  officers  at 
Guthrie  and  Kingfisher  had  been  directed  to 
turn  over  to  him  all  the  plats  and  records  of 
•every  description  relating  to  the  lands  forming 
his  district,  and  asking  him  to  at  once  confer 
with  those  officers  upon  the  subject.  The  let- 
ter also  contained  the  following:  **As  soon  as 
the  records  are  received,  you  will  proceed  to 
give  notice  by  publication,  asan  advertisement, 
at  regular  advertising  rates,  in  the  newspaper 
having  the  largest  circulation  in  your  district, 
once  a  week  for  four  weeks,  of  the  precise  date 
when  your  office  will  be  open  for  the  transac- 
tion of  public  business,  when  the  officers  at 
-Guthrie  and  Kingfisher  will  cease  transacting 
business  relating  to  the  lands  transferred." 
Between  the  18t  h  day  of  July  (i  he  date  of  the  ar- 
rival of  the  appellee  at  Oklahoma  city)  and  the 
Ist  day  of  September,  18^  (the  date  on  which 
the  office  was  formally  opened  for  the  transfer 
of  land  and  the  receipt  of  money),  the  appel- 
lee was  engaged  in  attending  to  business  per- 
taining to  his  office,  which  had  necessarily 
to  be  transacted  before  the  date  of  the  formal 
opening  of  the  office  in  accordance  with  the 
published  notice. 

Upon  this  subject  the  court  of  claims  found: 
"The  nature  of  the  services  performed  by 
•claimant  after  his  arrival  and  before  the  1st  of 
September  is  as  follows:  Conferring  with 
the  officers  of  other  districts  in  the  territory 
from  which  his  district  was  formed  to  deter- 
mine what  date  to  open  the  office;  preparing 
and  issuing  thirty,  days'  notice  of  the  day  fixed 
for  the  opening  of  the  office;  overseeing  and 
superintending  the  preparation  of  rooms  for 
the  office;  getting  estimates  for  the  manufac- 
ture of  cases  for  the  office;  superintending  the 
constructing  of  fixtures  and  having  them  put 
into  the  office;  giving  in  formation  and  receiving 
1284J instructions  from  the  ^inspector;  attend- 
ing to  the  transfer  of  the  records  from  the  other 
offices  of  the  territory  to  that  of  the  Oklahoma 
office.  During  said  time  there  was  a  continu- 
ous arrival  of  letters  from  different  parts  of 
the  district  as  well  as  letters  from  the  depart- 
ment, which  required  the  attention  of  claimant 
tip  to  the  1st  of  September,  1890." 

The  land  office  of  which  the  claimant  was 
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receiver  waff  in  fact  open  for  the  transaction 
of  business  the  1st  day  of  September,  1800, 
pursuant  to  the  published  notice  to  that  effect, 
thirty  days  prior  to  that  time,  and  the  claim- 
ant insists  that  he  commenced  his  services  as 
receiver  upon  his  arrival  at  Oklahoma  on  ths 
18th  of  July,  1800.  while  the  defendant,  the 
appellant,  urges  that  his  term  of  office  com- 
menced when  the  office  was  opened  for  the 
entry  and  sale  of  land,  September  1,  1890,  and 
from  that  time  it  has  allowed  him  compen- 
sation. 

The  written  communication  to  the  claimant 
fron)  the  Commissioner  of  the  General  Land 
Office,  dated  Washington,  July  18,  1890,  en- 
closed to  the  claimant  the  notice  of  the  estab- 
lishment of  the  office  at  Oklahoma  city,  and 
the  letter  in  general  terms  defines  certain  serv- 
ices which  were  necessary  to  be  performed  be- 
fore the  opening  of  the  office  for  the  entry  and 
sale  of  lands ;  and  in  pursuance  of  that  letter  the 
claimant  commenced  the  performance  of  thoM 
rervices  preliminary  to  the  opening  of  the  ofiloe. 
The  character  of  the  senUce  has  already  been 
stated. 

Section  2243,  Revised  Statutes,  provides  ttuU 
"  the  compensation  of  registers  and  receivers, 
both  for  salary  and  commissions,  shall' com- 
mence and  be  calculated  from  the  time  they 
respectively  enter  upon  the  discharge  of  their 
duties."  The  sole  question  in  this  case,  thers- 
fore,  is,  When  did  the  claimant,  within  tbs 
meaning  of  the  above  section,  ''enter  on  the 
discharge  of  his  duties?"  The  claimant  had 
l)een  duly  appointed  on  the  28d  of  June.  1890. 
On  July  7,  1890.  he  had  qualified  by  takinc 
the  oath  of  office  and  giving  the  bond  required 
by  law.  The  office  was  newly  established  and 
was  taken  from  parts  of  two  other  land  olflces. 
Pursuant  to  the  directions  of  the  Commissioner 
of  the  General  Land  Office  the  claimant  had 
left  his  home  in  Pennsylvania  on  the  15th  day 
of  July,  1890,  and  arrived  at  *Ok1ahoma[285 
city  on  the  18th  of  the  same  month.  !!• 
at  once  entered  upon  the  performance  of  the 
duties  which  it  was  essential  should  be  per- 
formed, which  pertained  to  the  establishment 
of  and  the  transaction  of  business  at  the  new 
office,  which  were  official  in  their  nature  and 
solely  connected  with  the  discharge  of  ths 
duties  of  the  office  to  which  claimant  had  been 
appointed.  What  is  the  reason  that  he  had 
not  then,  within  the  meaning  of  the  statute, 
entered  upon  the  discharge  of  the  duties  ox 
his  office?  It  is  said  that  receiving  applica- 
tions and  making  entries  in  the  public  records 
of  the  office  in  regard  to  the  transfer  of  publio 
lands  within  the  district  and  receiving  the 
moneys  of  applicants  for  the  purchase  of  such 
lands  comprise  the  duties  of  a  register  and  re- 
ceiver of  a  land  office  at  each  land  district  es- 
tablished by  law.  These  are  undoubtedly  the 
main  duties  of  au  already  established  land  of- 
fice. Here,  however,  the  office  had  been  but 
iiist  established  by  order  of  the  President. 
The  location  of  chambers  in  which  the  busi- 
ness was  to  be  done  was  part  of  the  duty  of 
the  appointee.  It  was  his  official  duty  to  see 
to  their  being  properly  furnished  and  prepared 
for  the  transaction  of  the  public  business.  He 
had  to  see  or  to  correspond  with  the  ofllciala 
of  the  two  land  offices  from  which  the  one  In 
question  had  but  Just  been  taken.    That  oor- 
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respondence  was  not  persoDal;  it  was  official 
4ma  it  was  Decessarily  coDoected  with  the  per- 
formance of  his  duties  as  register  and  receiver 
for  the  newly  made  district.    All  of  the  serv- 
ices performed  by  the  claimant,  as  found  by 
the  court  of  claims  and  above  set  forth,  were 
wholly  ofiSciid  in  their  nature,  connected  solely 
with  the  performance  of  the  claimant's  duties  as 
an  officer,  and  to  our  minds  were  just  as  much 
official  as  would  be  the  entry  of  an  application 
in  the  books  of  the  land  office  or  the  receipt  of 
money  in  payment  for  any  portion  of  the  pub- 
lic lands  within  the  district.    Doing  that  which 
it  is  necessary  to  do  in  order  that  a  newly 
created  land  ofi9ce  may  be  in  a  proper  and  fit 
condition  at  the  time  appointed  for  opening  it 
for  the  transaction  of  public  business  is,  as  it 
seems  to  us,  a  part  of  the  official  duties  of  the 
person  who  is  appointed  to  the  office.     While 
It  is  true  that  he  cannot  earn  commissions  un- 
^SG]tiI  money  *has  been  paid  for  lands  trans- 
ferred, and  that  no  transfer  can  be  made  until  af- 
ter ihe  formal  open  ing  of  the  office  for  the  entry 
of  applications,  that  fact  can  have  no  legiti- 
tnate  bearing  upon  the  question  ss  to  when  the 
fegister  and  receiver  enters  upon  the  discbarge 
o£  the  duties  of  his  office  in  a  newly  created 
l^nd  district.     It  is  said  that  the  salary  and 
oommissions  of  a  register  and  receiver  com- 
*XkeDce  at  the  same  time,  which  is  the  time 
"^^hen  they,  respectively,  enter  upon  the  dis- 
oliarge  of  their  duties,  and  that  as  commissions 
OfiDXiot  be  earned  until  work  is  done  upon 
^'liich  commissions  can  be  charged,  which  is 
^lot  until  after  the  formal  opening  of  the  office, 
"^  ^  follows  that  the  salary  cannot  commence  un- 
^  i  1  that  time.    The  argument  is  not  sound, 
he  right  to  both  salary  and  commissions,  it  is 
rue,  commences  when  the  registers  and  re- 
vivers, respectively,  enter  upon  the  discharge 
f  their  duties,  but  a  register  may  enter  upon 
Ije  discharge  of  his  duties  under  such  circum- 
lances  as  the  claimant  did  in  this  case  before 
Ihe  time  arrives  for  the  formal  and  official 
pen  ing  of  the  land  office  to  the  public,  and 
efore  the  receipt  of  any  moneys  upon  which 
ommissions  might  be  earned.     Otherwise  if 
lie  salary  could  not  commence  to  run  qntil 
lie  receipt  of  such  moneys,  the  office  might 
ave  been  formally  opened  for  the  transaction 
f  public  business  and  the  register  have  been 
s  attendance  thereat  for  a  long  time  before 
toy  moneys  were  received  in  payment  for  any 
of  the  public  land,  and  so  he  would  be 
ithout  a  right  to  compensation  by  salary  dur- 
nfi;  the  time  succeeding  the  opening  of  his 
ffice  and  up  to  the  time  of  the  receipt  of  such 
oneys. 

It  is  unnecessary  to  enlarge  upon  the  ques- 
ion.  as  it  seems  quite  plain  to  us  that  upon 
he  facts  found  by  the  court  of  claims  the 
rvices  performed  by  claimant  after  the  crea- 
tion of  the  new  land  district  and  before^  the 
Formal  opening  of  the  land  office  were  official 
Services,  and  that  as  early  as  the  18th  of  July, 
^1890.  he  had  entered  upon  the  discharge  of 
^he  duties  of  his  office,  and  was  in  tbe  contin- 
Vious  performance  of  such  duties  until  after 
Xhe  1st  of  September,  1890. 

The  judgment  of  the  Court  of  Claims  toas  right, 
^nditis  affirmed. 


JANE  M.  McKEE,  in  Her  Own  Right,  [287 
and  as  Executor  of  Henry  McKee  et  al,, 
Appta., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  287-2M.) 

Claim  under  direct  tax  act  of  1861, 

A  claim  for  moneys  received  by  tbe  United  States 
from  the  sale  of  lands  bid  la  for  taxes  under  the 
direct  tax  act  of  Congress  of  1861  can  not  t)e  as- 
serted under  tbe  last  clause  of  8  4  of  tbe  act  of 
1891.  wben  tbe  claimants  have  already  obtained 
judgment  under  the  Ist  clause  of  that  section  for 
tbe  value  of  tbe  lands  as  tberein  provided. 

[No.  131.] 

Argued  November  S,  1896.    Decided  November 

SO,  1806. 

APPEAL  from  «  judgment  of  tbe  Court  of 
Claims  di<;missinc:  a  claim  under  the  direct 
tax  act  of  1H61.     Affirmed. 
The  facts  are  slated  in  the  opinion. 
Messrs.  W.   S.   Monteith  and   Leroy  F, 
To u mans  for  appellants. 

Messrs.  Joshua  Eric  Dodg^e*  Assistant 
Attorney  General,  and  George  H.  Uorman^  As- 
sistant Attorney,  for  appellee. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

The  appellants  herein  have  brought  this  ap- 
peal for  the  purpose  of  obtninin^r  a  review  of  a 
judgment  of  the  court  of  claims  dismi.ssing 
iheir  petition.  No  opiLion  was  delivered  by 
that  court  in  this  case,  but  it  was  decided  upon 
the  authority  of  the  case  of  Sams  v.  United 
StntcA,  27  Ct.  CI.  266,  which  involved  the  con- 
struction of  the  same  statute  that  is  before  us 
in  this  case. 

It  appears  by  the  finding  of  the  court  that 
one  Henry  McKee  was  the  owner  of  certain 
lands,  which  are  therein  described,  in  the  town 
of  Beaufort,  in  the  parish  of  St.  Helena.  South 
Carolina,  and  that  while  he  was  such  owner 
the  land  was  sold  for  the  payment  of  the  direct 
tax  provided  for  in  g  9,  and  the  following  sec- 
tions of  the  act  approved  *August  5,lb6l  ,|^88 
and  entitled  "An  Act  to  Provide  Increased  Rev- 
enue from  Imports,  to  Pay  the  Interest  on  the 
Public  Debt,  and  for  Other  Purposes."  13 
Stat,  at  L.  292.  The  property  was  bid  in  by 
the  United  States  and  was  thereafter  resold  by 
the  government.  The  direct  tax  on  the  prop- 
erty so  sold  amounted  in  all  to  $91.52.  and 
upon  the  resale  of  such  property  there  was  re- 
ceived into  the  Treasury  of  the  United  States, 
in  excess  of  the  direct  tax,  the  sum  of  $5,003.41. 
Henry  McKee,  the  legal  owner  of  the  property 
at  the  time  of  its  sale,  died  some  time  thereaft- 
er, leaving  a  will,  and  the  claimants  are  the 
beneficiaries  thereunder,  being  his  widow  and 
children.  These  same  claimants  have  hereto- 
fore obtained  judgment  in  the  court  of  claims 
against  the  government  for  the  sum  of  $5,680.60 
on  account  of  the  same  real  estate  above  de- 
scribed. That  judgment  was  obtained,  and 
the  claim  in  this  case  is  founded  upon  the  act 

Note.— -r4ii  to  tale  of  lands  for  taxes:  strict  complU 
anre  \cUh  statute  necessary,— we  note  to  Williams  v. 
Peyton.  4:  518. 

As  to  direct  taxes^  see  note  to  Soholey  ▼.  Bew 
23:  99. 
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approved  March  2,  1801  (26  Slut,  at  L.  822), 
eLtillni  "An  Aot  to  Croiiil  und  Pay  to  theSev 
«ral  StHt<'fi  and  Ttrritctries  and  the  District  of 
Coiumbia  All  MoDeys  Collccti'd  under  the  Di- 
rect 'i'ax  Lcviwl  by  the  Act  of  Congress  Ap- 
l^roved  Au^niht  5lh.  1861."  The  act  isscl  forth 
in  full  in  the  niargin.f 

iSHOj^Thc  judgment  which  the  claimants  have 
alrt'ttdy  olitained  in  the  court  of  claims  was  ren- 
dered under  the  Ut  clause  in  §  4  of  the  act. 
The  claim  now  before  the  court  rests  upon  the 
last  clause  of  i^  4.  which  reads  as  follows: 
'*  And  prodded  further ,  That  any  sum  or  sums 
of  money  received  into  the  Treasury  of  the 
United  States  from  the  sale  of  lands  bid  in  for 
taxes  in  any  state  under  the  laws  described  in  the 
iS(M>]*lst  section  of  this  act  in  excess  of  the  tax 
asMessed  thereon  shall  be  paid  to  the  owners  of 
the  land  so  bid  in  and  resold,  or  to  their  lethal 
heirs  or  representatives."    We  think  this  pro- 


viso does  not  apply  to  the  owners  of  lands  d» 
scribed  in  the  1st  clause  of  the  section. 

A  perusal  of  the  entire  act  shows  that  its  pur 
pose  was  to  pay  back  to  the  states  or  to  individ- 
ual citizensofstatcs^thcamountsof  money  [201 
received  from  them  in  the  course  of  the  execu- 
tion of  tiie  direct  tax  act  of  1861  and  the  act* 
amendatory  thereof.  The  Ist  section  of  the  act 
provides  for  the  crediting  by  the  Secretary  of  the 
Treasury  to  each  sta:e,  etc.,  a  sum  equal  to  all 
collections  by  set-off  or  otherwise  made  from 
said  states  or  from  any  of  the  citizens  or  inhab- 
itants thereof,  or  other  persons,  under  the  act  of 
Congress  therein  mentioned.  Provu)i<>n  is  thus 
made  for  the  amount  that  had  been  collected 
by  the  United  States. 

The  2d  section  provides  for  the  remission 
and  relinquishment  of  all  moneys  still  due  to 
the  United  States  under  the  direct  tax  appor- 
tioned by  §  8  of  the  above-mentioned  act  of 


^An  Act  to  Credit  and  Pay  to  the  Several  States  and  t 
Ternrories   and   the    District  of   Culumbla    All 
Moueyn  Collected  under  the  Dirt>ctTax  Levied  by 
the  Act  of  Congress  Approved  AuRuat  5tb,  Ibfil. 

Bt  it  enacted  by  the  SenaU  and  H<mu  of  Reprc' 
§enttitiveti  of  the  United  States  of  America  in  Con- 
ifrcttt  atMttmhleiL  That  it  shall  be  the  duty  of  the  Sec- 
retary of  ttie  Treai»ury  tu  credit  to  each  Pt^ito  and 
territory  of  the  United  States  and  the  District  of 
Coliinilna  a  sum  equal  to  ail  collecttons  t>y  set-off 
or  otherwise  made  trom  said  states  and  tcrrirories 
and  the  District  of  Columbia  or  from  any  or  the 
cltiiens  or  inhabiiunts  thereof  or  other  persons  un- 
der the  act  of  Couirrcsa  approved  August  5th,  18S1, 
and  the  amendatory  acts  thereto. 

8eo.  &  That  all  moneys  still  due  to  the  United 
States  on  the  quota  of  direct  tax  apportioned  by 
I  8  of  the  act  ot  Conirreea  amiroved  August  &,  1881, 
are  hereby  remitted  and  relinquished. 

StMS.  8.  That  there  ii  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appro- 
priated, such  suras  as  may  be  necessary  to  reim- 
iiurso  vmch  state,  territory,  and  the  District  (  f  Co- 
lum)>ia  fur  all  money  found  duo  to  them  under  the 
pnivision^  of  this  act:  and  tho  Trt^asurer  of  the 
iTnited  States  la  hereby  directed  to  pay  the  same  to 
the  governt>ni  of  the  states  and  terriiones  and  to 
the  CommiMl«tner8  of  the  Distnct  of  Columbia,  but 
no  money  shall  bo  imid  to  any  htate  or  territory  un- 
til the  legislaturo  thereof  shall  have  accepted  by 
resolution  the  sum  herein  appropriated,  and  the 
trusts  imp<i»ed.  in  full  satisfaction  of  all  claims 
airalnst  tho  United  States  on  aixx>unt  of  the  levy 
and  collection  of  said  tax,  and  shall  have  author- 
liiMl  the  governor  to  receive  said  money  for  the  use 
and  pur(»oM^  aforesaid:  iYuridrd.  That  where  the 
auniji,  or  any  imrt  thereof,  cretlited  to  any  state, 
territory,  or  the  District  of  Colunil>la.  have  been 
voUecteilby  the  Uniteii  States  fn^m  the  citizens  nr 
Inhabitants  tbertM>f.  or  any  other  (lerM^n.  either  di- 
rtvily  or  by  smIc  of  property,  such  sums^hall  be  held 
In  trust  by  such  state,  territory,  or  the  Distnct  of 
Columbia  for  theb«Mietlt  of  thi>so  (lorson^  or  inhakv. 
ttanta  fn»m  whom  they  were  collected,  or  their  le- 
gal reprciHMitatives:  Atui  provided  further.  That  no 
Krt  or  the  money  iMllectinl  tn^m  individuals  and 
t«  held  In  tru^t  as  aforesaid  shall  be  retained  by 
the  ^niu^l  ."States  as  a  set>oir  against  any  indebted- 
neiiit  allcKtHl  to  exist  against  the  state,  territory. or 
Diittrict  of  Coluiutna  in  which  such  tax  wascollected: 
.iHtf  |»riiriJir(i  'urfVr,  That  no  part  of  Che  money 
hereby  appr\>priateil  shall  bo  paid  out  by  the  gov- 
ernor of  any  state  or  territory  or  any  other  person 
to  any  attorney  or  agent  under  any  c\^n tract  for 
•erviC'eA  now  exiirting  or  heretofore  made  between 
the  n*prvsentativeof  sut  state  or  territory  and  any  j 
attorney  or  aiteut.  All  claims  under  the  trust  | 
hereby  created  ^hall  be  filed  with  the  g\n-eruorof 
such  jitate  or  territory  and  the  i'«uuini:j«tiouer«of  { 
the  Dbtrict  of  Oolumtua.  rx^^^i^x'tixcly.  within  six  i 
years  rn-xc  after  the  pajt^aire  ot  thw  act;  and  all 
claims  not  so  flled  shall  lie  toreverl«irre\l,  and  the  . 
money  attributable  thereto  shall  N-loug  to  such 
atate.  territory,  or  the  Distnct  of  CV.Uumbia.  re- 
spect ivelv,  a«  'the  case  m.ty  N\ 

Sec.  4.  xbat  it  dhall  t>e  the  duty  of  the  Secretary  i 
of  the  Tteaaury  to  pay  to  such  pertooa  aa  ahsUl  in  1 


each  case  apply  therefor,  and  furnish  satisfactory 
e\idence  that  such  applicant  was  at  the  time  ot  fnt» 
sales  hereinafter  mentioned  the  leiral  owner,  or  ia 
the  heir  at  law  or  devisee  of  the  legal  owner  ot  such 
land«  as  were  sold  in  the  parishes  of  Saint  Helena 
and  Saint  Luke*s  in  the  state  of  South  Carolina,  un- 
der the  said  acts  of  Congress,  tho  value  or  said 
lauds  in  the  manner  following,  to  wit:  To  the 
o  vn«-r«  '  tb.  cts  in  the  town  of  Beaufort,  on* 
half  of  the  value  assessed  thereon  for  taxation  by 
the  United  Suites  direct  tax  commissioners  for 
South  Carolina:  to  the  owner  of  lands  which  wer» 
rated  for  taxation  by  the  state  of  South  Carolina  aa 
tieing  usually  cultivated.  $5  per  acre  for  each  aura 
thereof  returned  on  the  proper  tax  book:  to  the 
owners  of  all  other  lands.  $1  per  acre  for  each  acra 
thereof  returned  on  said  tax  book:  Provided,  That 
in  all  cases  where  such  owners,  or  persons  claimlnc 
under  them,  have  redeemed  or  purchased  said  landa. 
or  any  part  thereof,  from  the  United  States,  they 
shall  not  receive  compensation  for  such  part  so  re- 
deemed or  purchased;  and  any  sum  or  sums  bel4 
or  to  be  heid  by  the  said  state  of  South  (>iroiina  In 
trust  for  any  such  owner  under  I  3  of  this  act  shall 
be  deilucted  trom  the  sum  due  to  such  owner  un- 
der the  pro  visions  of  this  section:  And  prociditd 
furthrr.  That  in  all  cases  where  said  owners  hava 
heretofore  received  from  the  United  States  tha 
ffurplus  proceeds  arising  from  the  sale  of  their 
lands.  «iuch  sums  shall  be  deducted  from  the  sum 
which  they  are  entitled  tu  receive  under  this  act. 

That  in  all  cases  where  persons,  while  serving  in 
the  Army  or  Navv  or  Marine  Corps  of  the  United 
States,  or  who  had  oeen  honorably  discharged  from 
said  service,  pun.'haMd  any  of  said  lands  under  ft  11 
oC  the  tict  ot  Congress  approved  June  7, 1S(&  and 
such  lands  attorwards  reverted  to  the  United  Statca. 
it  shall  be  the  duty  of  the  Secretary  of  the  Ti^easury 
to  pay  to  such  i^eriJODS  as  «hHlI  in  each  case  apply 
therefor,  or  to  their  heirs  at  law.  devisees,  or  grant- 
ees, in  gtx)d  faith  and  for  valuable  consideration, 
whatever  sum  was  so  paid  to  the  United  Mates  in 
such  case.  That  t)efore  paying  any  mon  y  to  auch 
pt*r$ons  the  Secretary  of  the  Treasury  *>hall  require 
the  (terson  or  persons  entitled  to  receive  the  same 
to  execute  a  release  of  all  claims  and  demands  of 
everv  kind  and  description  whatever  against  tha 
United  States  anjiing  out  of  the  execution  of  said 
acts,  and  also  a  release  of  all  right,  title,  and  inter- 
est in  and  to  the  said  lands.  That  there  Is  hereby 
appropriated,  out  of  the  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  S50Q,OilO  or 
so  much  therei^f  as  may  be  necessary  to  nay  for 
said  lota  and  land«.  which  sum  shall  Include  all 
moneys  in  the  Treasurv  derived  in  any  manner 
fK^m  the  enforcement  or  said  acts  in  said  parishes, 
ant!  iwt  otti^rwl^e  appropriate^!.  That  I  H'^i*  of  the 
Kevi5ed  Statutes  is  hereby  made  at>plicable  to 
claims  arising  un.ler  thi:>  act  without  limitation  aa 
to  the  limouut  involved  in  such  claim:  Aud  j^ro- 
rulc  J  ^ur'tnr.  That  any  sura  or  sum?  of  money  re- 
v-cive*!  into  the  Treasurv  of  the  Uniteil  Slates  xmra 
the  sale  of  Iat:ds  bid  in  for  taxes  m  any  state  under 
the  ;aw>ii  di'Tik-rit.^ed  in  the  l«t  Aivtion  of  tbi«  act  in 
excr*-!*  of  the  tax  adtse^j^sed  ihere«^n  shai:  Iw  paid  to 
the  ownerit  of  the  XuvA  *o  bid  :q  and  resold,  or  to 
their  tcsai  heir*  or  rvt  rx.'^ntatiii'es. 

Apprv'ved  March  S,  1S»1. 
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Coogreas.  The  3d  section  appropriates  moneys 
for  me  purpose  of  reimbursing  each  state  for 
all  money  found  due  under  the  provisions  of 
the  act,  and  various  conditions  are  therein  im- 

g>sed  relative  to  the  payment  of  such  moneys. 
J  the  Ist  clause  of  the  4th  section  special 
provision  is  made  for  the  payment  to  the  legal 
owners  or  their  heirs  of  such  lands  as  were  sold 
in  the  parishes  of  St.  Helena  and  St.  Luke's  in 
tiie  state  of  South  Carolina  under  this  direct 
tax  act.     Those  owners  or  their  representatives 
were  to  be  paid  for  their  lands  which  bad  been 
sold,  and  tbe  value  thereof  was  to  be  ascer- 
tained in  the  manner  provided  by  the  4th  sec- 
tion..  Full  and  special  provision  was  thus  made 
in  the  clauses  preceding  tbe  last  clause  of  ^  4 
for  the  owners  of  lands  wbich  had  been  sold 
under  the  direct  tax  act  in  the  parishes  of  St. 
Xielena  and  St.  Luke's  in  the  state  of  South 
Oarolina.    The  reimbursement  of  the  owners 
ID  those  particular    parishes  for  their  lands 
'^vbich  baa  been  sold  was  to  be  after  the  stand- 
ard which  was  provided  for  in  the  clauses 
quoted. 

There  were,  however,  cases  where  lands  had 
l^een   sold  under  this  direct  tax  act  in  other 
parishes  of  tbe  state  of  South  Carolina  and  in 
other  states.     There  was  added  to  tbe  act  of 
^  891  the  last  clause  of  ^  4,  which  would  cover 
^11  such  cases,  and  we  are  of  opinion  that  this 
1  ^st  clause  does  not  refer  to  or  cover  the  cases 
^^f  those  owners  who  are  mentioned  in  tbe  1st 
^^lause  of    the  same  section.     Otherwise  this 
^^urious  result  might  and  in  this  particular  case 
^202]would  follow.  The  owners  of  tbe  '^land  at 
^he  time  of  its  sale  would  recover  under  tbe  first 
^^lause  a  greater  amount  than  tbe  government 
actually  received  upon  its  resale  of  the  land 
pursuant  to  the  provisions  of  the  direct  tax  act. 
T'hat  result  would  be  accomplished  by  the  rule 
provided  in  the  1st  clause  for  arriving  at  t  he  su  m 
"^o  be   paid  by  the  government  without  refer- 
ence to.  the  amount  actually  received  by  it. 
^ut  in  addition  to  that  and  under  the  provi- 
sions of  the  last  clause  as  construed  by  plaintiffs 
in  error,  tbe  owners  would  he  entitled  to  re- 
prover all  tbe  moneys  received  into  the  Treas- 
xiry  of  the  United  States  upon  the  sale  of  such 
^ands  for  taxes,  under  the  direct  tax  act.  in  ex- 
^^88  of  the  taxes  assessed  thereon-.     In  this  case 
^bese  claimants  have  already  obtained  judg- 
^nent  against  the  government  for  $5,680.60. 
mnd  all  that  tbe  government  has  received  upon 
^be  sale-of  property  (above  tbe  taxes  on  such 
3and,   which  were  $91.52)   is  $5,003.41.    By 
^hat   Judgment,    therefore,    the    government 
:inust  pay  nearly  $600  more  than  it  ever  re- 
<^ived  on  account  of  the  land,  and  in  addition 
to  that,  if  tbe  claimants'  interpretation  of  the 
statute   be    tbe  correct  one,  the  government 
must  pay  $5,000  more  to  the  owners  of  the 
tame  lands.     We  cannot  think  that  this  was  tbe 
intention  of  Congress.    To  give  back  as  much 
u  it  has  received  over  and  above  the  original 
tax  would  seem  to  be  dealing  with  a  good  deal 
of  liberality  with  the  owners.    Tbe  fact  is  well 
known  as  a  matter  of  contemporaneous  his- 
tory, and  it  was  so  stated  by  counsel  on  the 
argument,  that  upon  the  sale  of  lands  which 
tbe  United  States  had  bid  in  by  virtue  of  the 
provisions  of  the  direct  tax  act  of  1861,  and 
which  were  sold  thereafter  under  the  provi- 
sions of  g  11  of  the  act  of  June  7, 1862,  entitled 
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'•An  Act  for  the  Collection  of  Direct  Taxes  in 
Insurrectionary  Districts  within    the    United 
States,  and  for  Other  Purposes"  (12  Stat,  at  L. 
422),  the    amounts    of    such    sales  were  fre- 
quently and  generally  very  much  less  than  the 
real  value  of  the  property  sold.     This  was  no 
fault  of    the    government,   however,  and  re- 
sulted in  no  benefit  to  it.    By  the  rule  adopted 
in  the  1st  clause  of  §  4  of  the  act  of  1891  for  as- 
certaining tbe  amount  which  was  to  be  paid  to 
the  former  owners  of  the  property  that  bad 
been  sold,  tbe  sum  wbich  the  United  States 
*would  have  to  pay  to  those  legal  owners  [293 
might  and  probably  would  be  much  in  excess  of 
tbe  sums  which  the  government  bad  actually  re- 
ceived, so  that  in  numerous  cases  there  would 
be  a  pure  gratuity  on  the  part  of  tbe  govern- 
ment to  those  owners.     The  language « would 
have  to  be  very  plain  to  call  for  such  a  con- 
struction of  the  last  proviso  in  §  4  as  would 
give  in  addition  to  a  gratuity  a  still  further 
sum  amounting  to  the  surplus  received  by  the 
government  over  and  above  the  amount  of  the 
tax  levied  upon  the  property  sold.  The  fact  that 
there  were  lands  sold  in  other  parishes  than 
those  named,  in  the  state  of  South  Carolina, 
and  also  lands  lying  in  other  states,  furnishes 
a  rational  and  proper  foundation  for  the  last 
proviso  in  ^  4  of  the  act  of  1891,  without  con- 
struing it  to  involve  these  owners  who  had  al- 
ready been  specially  provided  for.     There  is 
full  opportunity  thus  given  for  the  applica- 
tion of  the  clause  in  question  to  other  land- 
owners without  including  within  its  benefits 
tbe  owners  of  those  lands  who  had  already 
been  particularly  mentioned  and  provided  for 
by  other  clauses  in  the  same  section.     It  is  true 
that  if  the  language  used  in  that  last  clause  be 
given   its    widest  and  broadest  application  it 
would  include  all  owners  of  real  estate  which 
bad  been  sold  in  any  portion  of  the  country 
under    tbe  provisions  of    the  direct  tax  act. 
But  we  think  a  perusal  of  tbe  whole  act  pre- 
vents our  giving  this  unlimited  construction, 
because  to  do  so  would  conflict  with  what  we 
think  was  tbe  intention  of  Congress,  gathered 
from  tbe  provisions  of  tb^  whole  act.    Under 
such  circumstances  it  is  not  only  the  right  bat 
it  is  the  plain  duty  of  the  court  to  limit  by  a 
proper  construction  the  otherwise  boundless 
application  of  the  general  language  used  in  the 
statute.    As  was   said  by  Mr.  Chief  Justice 
Taney:    "It  is  undoubtedly  the  duty  of  the 
court  to  ascertain  the  meaning  of  the  legisla- 
ture from  the  words  used  in  the  statute,  and 
the  subject  matter  to  which  it  relates;  and  U> 
restrain  its  operation  within  narrower  limits 
than  its  words  import  if  tbe  court  are  satisfied 
that  the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  legislature  never  de- 
signed to  embrace  in  it."    Bretoer  v.  BlougJier, 
39  U.  S.  14  Pet.  178. 198  [10:  408,  417];  Petri  v. 
Commercial    Nat.   Bank,  142  U.  S.  644,   660 
[35: 1144, 1146]. 

^It  is  true  that,  in  tbe  first  case  cited,  the  [294 
court  refused  to  limit  the  application  of  the 
statute  as  contended  for  by  one  of  the  parties 
to  the  controversy,  but  such  refusal  was  based 
on  the  view  of  the  statute  taken  by  the  courts 
which  was  that  the  intention  of  tbe  legislature 
was  not  so  plainly  within  the  contention  of 
counsel  as  to  permit  of  the  limitation  in  that 
case.    The  rule  for  the  construction  of  a  stat. 
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Qte  aod  of  the  duty  of  the  court  was  gi?en  as 
«bo?e  stated. 

Id  this  case  we  think  the  intention  of  Ck>n- 
gress  was  plain,  and  that  the  general  language 
of  the  last  clause  of  §  4  should  not  be  held  to 
include  the  class  of  owners  of  lands  mentioned 
in  the  Ist  clause  of  the  same  section,  for  whose 
case  special  provision  was  therein  made.  We 
think  that  the  construction  given  by  the  court 
of  claims  to  the  statute  of  1^1.  as  set  forth  in 
its  opinion  in  8arM  v.  United  States,  27  Ct.  CI. 
S60,  was  correct,  and  Us  judgment  in  this  ease 
should  thertfore  be  affirmed. 


JAMES  F.  GLOVER  et  a/.,  AppU.. 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  2M-aoi.) 

Mortgage  creditor  is  not  the  legal  owner. 

One  who  was  a  mortiraffe  creditor  at  the  time  of 
the  sale  of  property  to  enforce  the  direct  tax  as- 
sessed by  the  United  States  under  the  act  of  Gon- 
irress  of  1861  Is  not  the  lecal  owner  who  Is  entitled 
*under  the  act  of  Ooogreos  of  1801  to  reimburse- 
rxnent. 

[No.  140.] 

Argued  and  Submitted  November  3, 1896.    De- 
cided November  SO,  1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  disallowing  the  claim  of  the  plain- 
tiflFs,  James  F.  Glover  et  al,,  against  the  United 
Bta)U»  for  reimbursement  under  the  refunding 
Jaw  of  1891  for  property  sold  for  taxes  under 
the  direct  tax  act  of  1861 .     Affirmed, 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  29  Ct.  CI.  236. 

Jlir,  James  Lowndes  for  appellants. 

ifr.  W.  S.  Monteith  for  By thewood  heirs. 

Messrs,  J.  E.  DodM,  Assistant  Attorney 
Oeneral,  andSGeorsre  H.  Gorman*  Assistant 
Attorney,  for  appellee. 

295]  *Mr.  Justice  White  delivered  the 
opinion  of  the  court: 

In  1861  Benjamin  R  Bythewood  Wtfs  the 
^wner  of  a  lot  in  the  town  of  Beaufort  and  a 
plantation  in  the  county  of  the  same  name, 
DOth  situated  in  Saint  Helena  parish,  state  of 
South  Carolina.  On  the  occupation  of  Port 
Boyal  by  the  national  troops  in  November, 
IBdI,  Bythewood  left  Saint  Helena  island,  as 
did  all  the  white  population  of  that  island. 
Thereafter  the  property  of  Bythewood  was 
assessed  for  taxes  by  the  United  States  under 
the  direct  Ux  act  of  1861  (12  Stat,  at  L.  294), 
and  was  sold  in  enforcement  thereof.  A  por- 
tion of  the  plantation  was  subsequently  re- 
deemed. 

Congress  provided,  by  the  act  of  March  8, 
1891  {Sd  Stot.  at  L.  882),  for  refunding  the  di- 
rect tax  collected  under  the  act  of  1861,  and 
slso  for  payment,  under  certain  conditions,  of 


a  stipulated  amount  to  the  owners  of  property 
in  Saint  Helena  parish,  which  had  been  sold 
to  collect  such  direct  tax.  This  controversy 
arises  from  a  claim  made,  under  said  act,  by 
the  representatives  of  Mrs.  Verdier,  that  as 
their  ancestor  was  a  creditor  secured  by  mort- 
gage on  the  propertv  of  Bythewood  at  the 
date  when  it  was  sold  under  the  act  of  1861, 
they  are  therefore  entitled  to  be  paid  the  sum 
stipulated  in  the  act  of  Congress,  because  as 
the  representatives  of  such  mortgage  creditor 
they  were  the  legal  owners  of  the  property 
within  the  meaning  of  the  refunding  law  of 
1891.  The  full  text  of  the  act  of  1^1,  upon 
which  the  issue  depends,  is  set  out  in  the  mar- 
gin of  the  opinion  in  McKee  v.  United  States, 
164  U.S.  f^7  [ante, 4S7] 

By  the  4th  section  of  the  act  it  is  made  "the 
duty  of  the  Secretary  of  the  Treasury  to  pay 
to  such  persons  as  shsll  in  each  ca^  apply 
therefor  and  furnish  evid/nce  that  such  appli- 
cant was  at  the  time  of  the  sales  hereinafter 
mentioned  the  legal  owner  or  the  heirs  at  law 
or  devisee  of  the  legal  owner  of  such  lands  as 
were  sold  in  the  parish  of  Saint  Helena  and 
Saint  Luke's  in  the  state  of  South  Carolina  un- 
der the  said  acts  of  Congress,  the  value  of  said 
land  in  the  manner  following,  to  wit.    .    .    ." 

The  question  which  therefore  arises  is  this: 
Is  one  who  was  a  mortgage  creditor  at  the  time 
of  the  sale  of  the  properly  to  *enforce  [296 
the  direct  tax,  the  legal  owner  contemplated 
by  Congress  when  it  enacted  the  Isw  of  1891  f 

Construing  the  words  * 'legal  owner"  in  a 
strictly  literal  and  purely  technical  sense,  it  is 
clear  that  under  the  law  of  South  Carolina  a 
mortgage  creditor  was  not  such  legal  owner. 
Without  considering  whether  a  mortgage  cred- 
itor under  the  common  law  might  be  techni- 
cally held  to  be  the  legal  owner  within  the 
meaning  of  the  act  of  l&l,  it  is  plain  that  the 
statute  law  of  South  Carolina  made  the  posi- 
tion of  a  mortgagee  merely  that  of  » creditor 
with  security.  The  law  from  which  this  re- 
sulted was  passed  in  1791  (5  S.  C.  Stat.  169), 
and  therein  it  was  provided: 

"No  mortgagee  shall  be  entitled  to  maintain 
any  possessory  action  for  the  real  estate  mort- 
gaged, even  after  the  time  allotted  for  the  pay- 
ment of  the  money  secured  by  the  mortgage  is 
elapsed;  but  the  mortgagor  shall  be  still  deemed 
the  owner  of  the  land  and  the  mortgagee  as 
owner  of  the  money  lent,  or  due,  and  shall  be 
entitled  to  recover  satisfaction  for  the  same  out 
of  the  land.  .  .  .  Provided  always,  that 
nothing  herein  contained  shall  extend  to 
any  suit  or  action  now  pending,  or  when  the 
mortgagor  shall  be  out  of  possession.     .     .     ." 

As  late  as  1890  the  supreme  court  of  South 
Carolina  construed  this  statute  in  Hardin  v. 
Hardin,  84  S.  C.  77,  80.  and  it  was  there  held 
that  it  was  well  settled,  by  many  decisions, 
that  in  South  Carolina  a  mortgage  of  real  es- 
tate is  not  a  conveyance  of  any  estate  whatever, 
but  is  simply  a  contract  whereby  the  mortgagee 
obtains  a  lien  on  the  property  mortgaged  hs  a 
security  for  the  payment  of  the  debt,  and  that 


Nora.-^  to  direct  taxes,  see  note  to  Scbolej  v. 
Bew,  83: 90. 

As  to  salU  of  lands  for  taxes;  tirlet  compttnnceuTlth 
Statute  nsccMorv,— see  note  to  WUliams  v.  Peyton, 


Asiowhen  an  iniunciion  to  restrain  the  eoOeetUm 
of  a  tar  will  be  granted,  see  note  to  Dows  v.  Chl- 
cagx>.  20:65. 

A8  to  when  taxes  meaally  assessed  can  be  reenversd 
back,  see  note  to  Brakina  v.  Van  Aisdale,  81:  n, 
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the  mort^gor  still  remains,  even  after  the  con- 
diiion  is  broken,  the  owner  of  the  land. 

Nor  did  the  mere  fact  that  Bythewood  left 
Saint  Helena  island,  on  the  arrival  of  the  Fed- 
eral forces,  convert  Airs  Verdier*s  title,  which 
"was  one  of  mere  security,  into  that  of  a  legal 
owner.  It  is  not  found  that  she  herself  in  fact 
took  any  possession  of  the  property  mortgaged 
to  secure  her  debt. 

As  said  in  Norwich  v.  Hubbard,  22  Conn.  587, 
^94: 

"A  mortgagee  out  of  possession  is  not  the  pro- 
207]prietorof  *themortgaged  premises, and,in 
common  parlance,  is  never  spoken  of  as  such, 
nor  is  he  so  recognized  in  a  legal  sense.  To  be 
sure,  be  is  said  to  have  the  legal  title,  and  as 
against  the  mortgagor,  and  for  the  purpose  of 
enforcing  his  riehts  as  mortgagee,  he  has  such 
title.  He  can  convey  no  beneficial  interest  in 
the  land  mortgaged,  as  separate  and  distinct 
from  the  debt;  and  he  has  no  such  interest  in 
it  as  can  be  levied  upon,  and  taken  in  execu- 
tion, by  his  creditors." 

Even  the  common-law  right  of  a  mortgagee 
not  in  possession  to  be  considered  the  legal 
owner  is  so  in  a  restricted  sense,  as  is  shown 
bv  Great  Fails  Co.  v.  Worster,  15  N.  H.  412, 
434,  where  the  court  said: 

"A  mortgagee  not  in  possession  is  not  enti- 
tled to  be  treated  as  owner.- except  in  a  suit,  or 
some  other  proceeding,  to  enforce  his  rights  as 
mortgagee.     Until  entry,  he  has  no  right  to  ex- 
ercise any  acts  as  owner.     He  cannot  claim  the 
fents  and  profits.     He  cannot  convey  the  land 
by  deed,  without  transferring  the  debt.     But 
^e  may  assign  the  debt,  and  thereby  assign  and 
trnnsfer  the  charge  upon  the  land.     He  has  no 
debt  to  commit  waste  or  destroy  the  property 
Woen  in  possession,  until  he  has  foreclosed." 

Whilst  it  is  hence  clear  that  a  strict  and  tech- 
ttlcal  construction  of  the  words  "legal  owner" 
Would  be  conclusive  against  the  claim  which 
^e  mortgage  creditors  here  assert,  the  language 
Of  the  act  of  1891  should  not  be  measured  and 
'titerpreted  by  this  narrow  rule.  The  context 
Of  tliat  act  makes  it  manifest  that  the  word  "le- 

ftml,"  prefixed  to  the  word  ''owner,"  was  not 
iQlended  to  give  it  a  purely  artificial  meaning. 
^bis  is  shown  by  the  fact* that  in  other  places 
^ti  the  section  where  the  word  "owner"  is  found 
^lie  same  idea  is  conveyed  by  the  use  of  that 
"^ord  without  the  prefix  "legal."    In  interpret- 
Itig  the  act, therefore,  we  must  be  guided,  not  by 
^D]^  mere  technicality,  but  must  read  its  pro- 
"Visiond  by  the  light  of  the  cardinal  rule,  com- 
^nanding  that  the  words  must  be  apprehended, 
Hot  in  a  forced  and  purely  technical  way,  but 
In  their  general  acceptation,  and  that  the  law 
Hiu^t  be  interpreted  in  accordance  with  its 
mpirit  so  as  to  effectuate  the  purpose  intended 
to  to  accomplished  thereby.     Maillnrd  v.  Law- 
'rence.  57  U.  S.  16  How.  251  [14:  9251;  SmytTu 
▼.  FUke.  90  U.  8.  23  Wall.  874  [23:  47]. 
208  ]*Following  these  canons  of  construction, 
it  cannot  be  denied  that  the  general  acceptation 
of  the  word  "owner"  is  distinct  and  different— 
indeed,  is  the  very  opposite  of  the  word  **cred- 
ilor,"  whether  secured  by  mortgage  or  not. 
And  that  this  meaning  is  the  sense  in  which  it 
was  iised  in  the  law  in  question  is  demonstrated 
by  the  fact  that  nowhere  therein  is  provision 
made  for  the  classification  and  ascertainment 
of  the   rights  of    creditors    for    determining 
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whether  such  rights  had  been  duly  preserved 
by  proper  registry  or  had  been  discharged  by 
payment  or  barred  by  the  statute  of  limitations. 
Inclecd,  there  is  one  requirement  of  the  act 
which  excludes  the  implication  that  the  word 
"owner"  was  intended  to  refer  to  a  creditor. 
The  payment  to  the  owner,  the  4th  section 
commands,  * 'shall  be  made  by  the  Secretary  of 
the  Treasury  to  such  persons  as  shall  .  .  . 
furnish  satisfactory  evidence  that  such  appli- 
cant was  at  (Le  time  of  the  sales  hereinafter 
mentioned  the  legal  owner."  Now.  whilst  thd 
time  of  the  sale  was  an  absolutely  certain  cri- 
terion by  whicti  to  determine  ownership  vet 
non,  it  is  an  impossible  test  by  which  to  ascer- 
tain the  existence  or  nonexistence  of  a  creditor 
at  the  time  the  law  was  enacted.  The  mere 
fact  that  a  creditor  held  security  at  a  given  time 
does  not  exclude  the  possibility  of  the  debt 
having  been  paid  subsequent  to  the  sale,  or  of 
its  having  perished  by  limitation,  or  having 
been  extinguished  in  som'e  other  lawful  way. 
To  hold  that  the  payment  must  be  made,  there- 
fore, to  one  who  waa  a  creditor  at  the  time  of 
the  sale  would  imply  that  Congress  intended 
to  make  a  payment  to  one  who  might  not  be  a 
creditor  at  the  time  of  the  payment,  although 
he  may  have  beer  »uch  creditor  when  the  sale 
was  made. 

A  consideration  of  the  purpose  meant  to  be 
accomplished  by  the  act  of  1891  fortifies  the 
foregoing  conclusions.  That  it  was  avowedly 
intended  to  repay  the  tax  which  had  been 
levied  under  Uie  act  of  1861  is  beyond  question. 
The  prov'nion  as  to  payment  to  the  owners  of 
a  certaio  sum  for  land  sold  under  that  act  wa» 
clearly  a  result  and  consequence  of  the  general 
purpose  contemplated  by  Congress  in  passing^ 
the  refunding  law.  It  follows  that  the  aim  pro- 
posed by  the  act  of  *1891  was  the  return  of  [200 
the  tax  assessed  under  the  act  of  1861  and  the 
repayment,  in  certain  cases,  to  the  owners  of  a 
named  sum  for  lands  which  were  assessed  and 
sold  under  that  act  Now,  if  it  be  clear  that 
under  the  act  of  1861  the  owner  and  not  the 
mortgage  creditor  out  of  possession  was  liable 
fcr  Assessment,  it  becomes  equally  clear  that  a 
mortgage  creditor  who  was  not  assessable  under 
the  act  of  1861  was  not  within  the  scope  of  the 
relief  intended  to  l)e  accomplished  by  the  act  of 
1891.  Theactof  186 1,1  n  5a  8  and  subsequent  sec- 
tions, provided  for  a  tax  which  was  to  be  assessed 
and  laid  within  the  United  States  "on  the  value 
of  lands  and  lots  of  ground,  their  improve- 
ment and  dwelling  houses."  It  contemplated 
an  assessment  against  the  owner  of  the  prop- 
erty and  not  the  creditor,  since  there  was  a 
personal  liability  entailed  on  the  owner  for  the 
tax.  Thus,  by  §  35,  the  collector  was  author- 
ized upon  default  in  the  payment  of  the  tax 
to  distrain  upon  goods  and  chattels.  Can  it 
be  contended  that  one  who  was  a  creditor  with 
a  mortgage  security  on  the  property  of  hia 
debtor  was  liable  to  assessment  for  this  tax, 
and  hence  to  have  his  goods  and  chattels  dis- 
trained for  its  payment?  If  it  cannot  be,  then 
it  follows  ^at  the  mortgage  creditor  could  not 
be  assessed  under  the  act  of  1861.  But  if  he 
was  not  assessable  under  that  law,  and  the  act 
of  1891  contemplates  only  the  owners  who 
could  be  so  assessed,  the  deduction  is  irresisti- 
ble that  the  mortgage  creditor  was  not  em- 
braced in  the  word  * 'owner"  as  used  in  the  act 
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trict  court  of  the  first  judicial  dietrict  of  the 
territory  of  Utah  on  December  15, 1891,  against 
.M02)*HeDryC.Bigelowand  HP.  Henderson, 
showing  that  on  April  26,  1890,  E.  A.  Reed  and 
H.H.  rienderson,  as  principals,  and  the  defend- 
ants as  sureties,  executed  and  delivered  to  the 
plaintiffs  a  bond  conditioned  for  the  perform- 
ance of  a  contract  on  the  part  of  the  said 
principals  to  convey  to  the  plaintiffs  an  in- 
terest in  certain  lands  situate  in  Weber 
county,  in  the  said  territory;  alleging  that  the 
said  principals  had  failed  to  perform  their  con- 
tract, and  seeking,  on  account  of  such  alleged 
breach  of  the  condition  of  the  bond,  to  recover 
the  amount  of  the  penalty  thereof  from  the 
defendants. 
The  bond  was  as  followa: 

Know  all  men  by  these  presents  that  we,  E. 
A.  Reed  and  H.  H.  Henderson,  principals,  and 
JI.  Bigelow  and  H.  P.  Henderson,  as  sureties, 
all  of  the  county  of  Weber,  territory  of  Utah, 
are  held  and  firmly  bound   unto  Eugene   W. 
Coughran  and  Nathan  H.  Cottrell,  of  Sioux 
Falls,  South  Dakota,  in  the  sum  of  $5,000  law- 
ful money  of  the  United  Stales,  to  \>e  paid  to 
the  said  £ugene  W.  Cottrell  and  Nathan  W. 
Cottrell,  their  heirs,  executors,  or  assigns,  for 
'^vhich  payment,  well  and  truly  to   l)e  made, 
T^e  bind  ourselves,  we  and  each  of  ourselves, 
executors,  and  administrators  jointly  and  sev- 
erally firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  26th 
clay  of  April,  a.  d.  1890. 

The  condition  of  the  above  obligation  is 
«ucb  that  the  above-bounden  E.  A.  Reed  and 
K.  H.  Henderson,  on  or  before  the  1st  day  of 
October,  next,  or  in  case  of  their  death  before 
^hat  time,  if  the  heirs  of  the  said  E.  A.  Reed 
«nd  H.  H.  Henderson  within  three  months  af- 
ter their  decease,  shall  and  do  upon  the  reason 
«ble  request  of  the  said  Eugene  W.  Coughran 
«nd  Nathan  H.  Cottrell,  their  heirs  or  assigns, 
make,  execute,  and  deliver,  or  cause  so  to  be 
inade,  a  good  and  sufficient  warranty  deed 
in  fee  simple,  free  from  all  encumbrance  and 
with  the  usual   covenants  of  warranty,  of  the 
"following-described  premises,  to  wit:   An  un- 
<livided  one  tenth  of  section  fifteen  (15)  in  town 
«hip  six  (6),  north  of  range  one  (1)  west.  Salt 
Lake  meridian,  Wel>er  county,  Utah  territory, 
-30.*JJexcept  a  part  of  the  *southwpst  quarier- 
«eciionof  said  section  15,  described  as  follows: 
Beginning  at  the  southeast  corner  of  said  south- 
west quarler-section,  and  running  thence  west 
20  rods,  thence  north  30  rods,  thence  west  20 
rods,  thence  north  40  rods,  thence  east  40  rods, 
thence  south  70  rods  to  the  place  of  begin^ 
ning:   provided   the  said  Eugene  W.  Cough 
ran  and  Nathan  H.  Cottrell  comply  with  their 
part  of  the  contract  this  day  made  and  deliv- 
ered to  them  by  the  said   E.   A.   Reed  and 
H.  H.  Henderson,  and   a  copy  of  which   is 
hereto    attached,    then  the    above  obligation 
to  be  void;  else  to  remain  in  full  force  and 
^rtue. 

H.  H.  Henderson. 
E.  A.  Reed. 
H.  C.  Bigelow. 
H.  P.  Henderson. 
Signed  fn  presence  of— 
Geo.  H.  Burgitt. 
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Attached  to  the  bond  was  the  instrument  fol- 
lowing: 

Ogden,  April  26th,  1890. 

Received  of  Eu?ene  W.  Coughran  and  Na- 
than H.  Cottrell  $3,338  as  part  purchase  price 
of  an  undivided  one-tenth  part  of  the  follow- 
ing described  lands,  viz.:  Section  fifteen  (16) 
in  township  six  (6)  north  of  range  one  (1)  west. 
Salt  Lake  meridian,  Weber  county, Utah  terri- 
tory, except  a  part  of  the  southwest  quarter- 
section  of  said  section  15  described  as  follows: 
Beginning  at  the  southeast  comer  of  said 
southwest  quarter-.section,  and  running  thence 
west  20  rods,  thence  north  30  rods, thence  west 
20  rods,  thence  north  40  rods,  thence  east  40 
rods,  thence  south  70  rods,  to  the  place  of 
beginning. 

The  full  purchase  price  being  $10,000  to  be 
paid  as  follows:  $3,834  on  October  1,1890,  and 
$3,333  on  April  1st,  1891.  with  interest  at  8 
per  cent  per  annum  on  deferred  payment  from 
October  Ist.  1890.  But  in  case  said  land  is 
sold  before  October  1st,  1^^90,then,  the  last  two 
payments  are  to  bear  interest  from  April  1, 
1890,  to  the  date  of  sale.  And  in  case  any  pay- 
ments are  not  made  asabove*provided  the[304 
amount  paid  herein  is  forfeited,  and  this  re- 
ceipt is  from  that  time  void  and  inoperative, 
and  when  the  payment  [sie]  are  made  as  above 
provided  the  land  to  be  conveyed  to  said  Eu- 
gene W.  Coughran  and  Nathan  H.  Cottrell,  or 
their  assigns,  with  good  title  free  from  en- 
cumbrances. 

H.  H.  Henderson. 
E.  A.  Reed. 
Millie  G.  Reed. 

Signed  in  presence  of— 
Geo.  H.  Burgitt. 

The  plaintiffs  alleged  that  they  made  th* 
first  and  second  payments  provided  for  in  th© 
contract  in  accordance  with  the  terms  thereof; 
that  on  or  about  November  1, 1890,  upon  the 
request  of  the  plaintiffs,  E.  A.  Reed  and  H.  H. 
Henderson  tendered  them  a  deed  for  the  said 
interest  in  the  lands;  that  thereupon  they  ex- 
amined the  title  to  the  property,  found  the 
same  to  be  defective  and,  because  of  the  de- 
fects therein,  refused  to  accept  the  deed;  and 
that  as  to  these  transactions  between  the  par- 
ties to  the  contract  the  defendants  had  due  no- 
tice. It  was  alleged  that  Reed  and  H.  H. 
Henderson  had  never  been  able,  and  were  not 
able  at  the  time  the  complaint  was  filed,  to  con- 
vey a  fee  simple  and  unencumbered  title  to  the 
one-tenih  interest  in  the  lands  described  in  the 
bond  and  contract;  that  for  a  long  time  prior 
to  April  12,  1890,  the  property  was  owned  in 
fee  simple  by  the  Union  Pacific  Railway  Com- 
pany, which'  company,  by  deed  of  that  date, 
conveyed  all  of  the  east  half  and  the  north 
half  of  the  northwest  quarter  of  said  section 
15  to  one  James  Taylor;  that  in  and  by  that 
deed  the  company  reserved  to  itself  **  the  ex- 
clusive right  to  prospect  for  coal  and  other 
minerals  u  ithin  and  underlying  said  land,  and 
mine  and  remove  the  same  if  found,"  and  also 
'*  the  right  of  way  over  and  across  said  lands, 
and  space  necessary  for  the  conduct  of  said 
business  thereon,  without  charge  or  liability 
therefor;"  that  the  title  of  Reed  and  H.  rf. 
Henderson  to  the  said  interest  was  obtained  ly 
deed  to  them  from  Taylor,  dated  October  17, 
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1890,  which  deed  was  made  subject  to  the  said 
305]miDiDg  rights  reserved  to  *the  company; 
that  the  laDds  were  situated  iu  a  miDing  dis- 
trict, and  that  the  said  reservation  rendered 
the  title  to  the  lands  doubtful  and  unmarket- 
able, and  greatly  diminished  their  probable 
value;  that,  furthermore,  the  property  was 
subject  to  a  mortgage.  The  plaintiffs  allege 
that  they  bad  performed  all  the  conditions  of 
the  contract  upon  their  part,  except  to  pav 
the  sum  of  $3,333  on  April  1,  1891,  and  that 
neither  Reed  and  H.  H.  Henderson,  nor  the 
defendants,  bad  ever  tendered  to  them  any 
other  or  different  title  than  the  alleged  defect- 
ive one  aforesaid,  or  had  ever  refunded  to 
them  the  amount  of  the  first  two  payments. 
They  asked  for  judgment  in  the  sum  of  $5,000. 

The  defendants,  on  January  8,  1892,  filed 
separate  answers,  wherein  they  denied  that  the 
said  second  payment  made  by  the  plaintiffs 
was  made  in  accordance  whb  the  provisions  of 
the  contract,  or  that  the  title  to  the  prop- 
erty was  defective,  or  that  the  refusal  of 
the  plaintiffs  to  accept  the  deed  tendered  to 
them  by  Reed  and  H.  U.  Henderson  was  on  ac- 
count of  any  defect  in  the  title,  or  that  the 
lands  were  mineral  lands,  or  that  a  reservation 
of  mineral  rights  therein  would  be  an  encum- 
brance upon  the  title  thereto.  Further  answer- 
ing, they  alleged  that  shortly  before  the  execu- 
tion of  the  said  bond  the  plaintiffs  bad  entered 
into  negotiations  with  Reed  and  H.  H.  Hender- 
son for  the  purchase  of  the  said  interest  in  the 
lands;  that  at  that  time  Reed  and  H.  H.  Hender- 
son held  the  said  interest  under  executory  con- 
tracts for  the  conveyance  thereof  to  them;  that 
Reed  and  H.  H.  Henderson  fully  informed  the 
plaintiffs  of  the  character  of  their  title;  that 
the  said  contract  was  then  entered  into,  and 
the  plaintiffs,  in  receiving  the  same,  required 
some  guaranty  that  Reed  and  H.  H.  Hender- 
son would  perfect  their  rights  under  the  said 
executory  cortracts  by  April  1.  1891,  that  being 
the  agreed  time,  as  alleged,  at  which  the  plain- 
tiffs would  be  entitled  to  a  conveyance  from 
Reed  and  H.  H.  Henderson;  that  thereupon  it 
was  agreed  and  understood  that  the  defend- 
ants, as  sureties,  would  execute  a  bond  in 
the  sum  of  $5,000,  with  Reed  and  H.  H. 
Henderson  as  principals,  guaranteeing  that 
on  or  before  April  1,  1891,  Heed  and  H.  H. 
Henderson  should  execute  and  deliver  a  deed  as 
306]*8tipulated  in  the  contract,  provided  that 
the  plaintiffs  should  perform  all  the  conditions 
of  the  contract  upon  their  part;  that  the 
bond  was  prepared  and  attached  to  the  con- 
tract, and  was  signed  by  Reed  and  H.  H. 
Henderson  and  by  the  defendants:  that  by  in- 
advertence in  the  preparation  of  the  bond  the 
time  therein  stated  for  the  delivery  of  the 
deed  was  October  1,  1890,  instead  of  April  1, 
1891 ;  that,  therefore,  the  bond  was  not  in  ac- 
cordance with  the  agreement  and  understand- 
ing of  the  parties  thereta 

The  case  came  on  for  trial  in  the  said  court 
November  29, 1892,  before  the  court  and  a  jury. 
Thereupon  the  plaintiffs  introduced  evidence 
tending  to  show,  among  other  things,  that 
the  said  lands  were,  on  November  1, 1890.  sub- 
ject to  a  mortgage  for  the  sum  of  $9,000,  re- 
corded July  2,  1^:  that  on  October  17, 1890. 
the  defendants  placed  in  the  custody  of  the 
O^en  State  Bank  a  deed  bearing  that  date, 


whereby  Reed  and  H.  H.  Henderson  conveyed 
to  the  plaintiffs  the  said  interest  in  the  said 
lands,  subject  to  one  tenth  of  the  said  mort- 
gage; two  notes,  unsigned,  dated  October  17, 
1890,  payable  'to  Reed  and  H.  H.  Henderson 
on  April  1,  1890,  for  the  aggregate  amount  of 
$2,433,  being  the  amount  of  the  last  payment 
under  the  said  contract,  less  $900,  or  one 
tenth  of  the  amount  of  the  said  mortgage;  and 
an  unexecuted  mortgage  of  the  interest  in  the 
lands  descrit)ed  in  the  contract,  in  favor  of 
Reed  and  H.  H.  Henderson;  that  the  bank  was 
instructed  to  deliver  the  deed  to  the  plaintiff* 
when  they  should  have  executed  the  notes  and 
the  last-mentioned  mortgage,  and  .should  have- 
returned  them  to  the  bank  to  be  delivered  by 
it  to  Reed. and  H.  H.  Henderson;  that  sutise- 
quently  to  October  8,  1890.  and  not  later  tbao 
the  12th  of  that  month,  the  bank  received  the 
sum  of  $3,334  from  the  plaintiffs,  with  instruc- 
tions to  pay  the  same  to  Reed  and  H.  U. 
Henderson,  and  did  pay  the  same  to  them  some^ 
time  within  the  month  following.  It  wa» 
further  shown  that  Reed  and  H.  H.  Hender- 
son derived  their  title  to  the  property  from 
James  Taylor,  by  deed  dated  October  17, 1800; 
that  Taylor's  title  was  obtained  from  the  said 
railway  company;  and  that  the  dee<i  from  the 
company  to  Taylor  as  well  as  the  deed  of 
Taylor  to  Reed  and  H.  H.  Henderson  con- 
tained the  reservation  of  mineral  rights  as  set 
out  in  the  complaint. 

*Afterall  the  evidence  on  behalf  of  the[307 
plaintiffs  had  been  introduced,  the  defendant* 
moved  for  a  nonsuit.  The  motion  was  granted, 
and  judgment  was  entered  in  favor  of  the 
defendants.  The  plaintiffs  then  appealed  to 
the  supreme  court  of  the  territory  of  Utah» 
where  the  judgment  of  the  said  district  court 
was  affirmed.  Coughran  v.  Sigelott,  9  Utah» 
260.  Thereupon  they  sued  out  a  writ  of  error 
from  this  court. 

Mr.  C.  W.  Bennettt  for  plaintiffs  in  er- 
ror: 

The  Constitution  of  the  United  States^ 
Amendment  7.  provides  that  in  suits  at  com- 
mon law  where  the  amount  in  controversy 
exceeds  $20  the  right  of  trial  by  Jury  shall  tie 
preserved.  The  organic  act  of  Utah  (act 
Sept.  1850,  §  17)  extends  the  Constitution  over 
Utah.  Under  these  laws  the  trial  court  has  no 
right  to  deprive  plaintiff  of  the  right  to  have 
his  cause  tried  by  jury,  the  territorial  statut* 
to  the  contrary  notwithstanding. 

Elmore  v.  Grymes,  26  U.  S.  1  Pet.  469  (7: 
224);  De  Wolf  v.  Eabaud,  26  U.  8.  1  Pet.  47S 
(7:  227);  Ornne  v.  Morris,  81  U.  8. 6  Pet.  fi96> 
(8: 514);  Castle  v.  Bullard,  64  U.  8.  23  How. 
172  (16:  4>4);  BoueicauU  v.  Fox,  5  Blalchf.  OT; 
FooU  V.  Silsby,  1  Blatchf.  445,  Aff'd  55  U.  8.  14 
How.  218  (14:  894);  Thompson  v.  Campbell^ 
Hempst.  8;  Seott  v.  Neely,  140  U.  8.  106  (85: 
858). 

The  evidence  was  amply  sufficient  to  estab- 
lish a  prima  facie  case,  and  the  grounds  of  de- 
fendant's motion  are  not  well  tasen. 

The  court  will  adopt  a  construction  which 
will  support  the  contract,  rather  than  one 
which  will  destroy  it. 

Waldron  v.  Willard,  17  N.  Y.  466;  ArehibaUt 
V.  Thomas,  3  Cow.  284. 

Interpretation  will  lean  to    the    renderiDg^ 
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which  will  make  the  contract  reasonable  and 
just. 

J^oonan  v.  Bradley,  76  U.  S.  9  Wall.  394  (19: 
757):  First  Nat.  Bank  v.  Hartford  F.  Lis, 
Co.  95  U.  8.  673  (24:  563). 

The  agreement  in  the  bond  for  the  delivery 
of  the  d^  on  or  before  October  1, 1890,  must 
prevail  over  any  repugnant  provisions  con- 
tained ID  the  contract  to  which  reference  is 
made. 

Hoey  ▼.  Jarman,.  39  N.  J.  L.  525;  Gullisehen 
V,  SUtpart,  L.  R.  13  Q.  B.  Div.  317. 

The  sureties  are  not  parties  to  the  contract 
and  there  is  such  a  want  of  identity  of  parties 
as  would  exclude  the  contract  from  considera- 
tion except  for  the  reference  to  it. 

CrfiigY.  WflfsAl  N.  Y.  315. 

The  surety  is  not  entitled  to  stand  on  the 
strict  terms  of  his  agreement  until  that  agree- 
ment has  been  ascertained. 

/)fMin  V.  Bradley,  17  Wend.  425. 

The  ordinary  rules  apply  to  the  construction 
of  contracts  of  guaranty  and  suretyship. 

Boey  V.  Jnrmav^  39  N.  J.  L.  525:  Davis  v. 
Wells,  F.  db  Co.  104  U.  S.  159  (26:  686):  Law- 
rence V.  McCalmont,  43  U.  8.  2  How.  426  (11: 

Both  the  principals  and  the  sureties  are 
estopped  from  asserting  that  there  was  no 
agreement  to  make  and  deliver  a  deed  on 
October  1,  1S90,  for  thoy  have  set  tbcir  hands 
^nd  seals  to  an  instrument  assuniing  that  such 
a.D  agreement  existed,  and  other  parties  acted 
Upon  that  assumption  and  paid  out  money  un- 
<^er  the  belief  that  such  assumption  was  true. 
Gray  v.  State,  78Ind.  68,  41  Am.  Rep.  545; 
J^uce  V.  United  States,  58  U.  S.  17  How.  437 
C15:  129);  Cntler  ▼.  Dickinson,  8  Pick.  386; 
^troyer  v.  Richmond,  16  Ohio  St.  455. 

Greater  regard  is  to  be  had  to  the  clear  in- 
dention of  the  parties  than  to  any  particular 
'^ords  which  they  may  have  used  in  the  expres- 
sion of  that  intent. 

F<yrd  v.  Beech,  11  Q.  B.  866;  Field  v.  Leit^.r, 
118  111.  17. 

The  intention  of  the  parties  is  to  prevail  if  it 
Is  Dot  incompatible  with  some  rule  or  maxim  of 
Xhe  law;  this  is  considered  as  the  polar  star  in 
expounding. 

Howard  v.  Rogers,  4  Harr.  &  J.  278;  Chvroh 

^.  Hubbart,   6  U.  8.  2  Cranch,    1B7  (2:  249); 

Bradley  v.  Washington,  A.  d  Q.  Steam  Packet 

Co,  38  U.  8.  13  Pet.  89(10:  72);  Afauranv.  Bui 

ivs,  41  U.  8.  16  Pet.  628  (10:  1056). 

Where  purchase  money  is  to  be  paid  and 
premises  are  to  be  convened  at  the  same  time, 
covenants  are  mutual  and  reciprocal. 

Hill  ▼.  Qrigshy,  35  Cal.  662;  Englander  v. 
Rogers,  41  Cal.  420. 

Neither  party  can  put  the  other  in  default 
when  covenants  are  mutual  and  reciprocal, 
without  a  tender  of  performance. 

B'tnJc  of  Columbia  v.  Hagner,  26  U.  8. 1  Pet. 
465(7:  223);  PeasJey  v.  Hart,  65  Cal.  524;  Hill 
V.  GHgsby,  85  Cal.  656.  661. 

So  long  as  the  vendor  is  unable  to  make  a 
conveyance  there  could  be  no  forfeiture  for  non- 
payment. 

Wallace  v.  McLaughlin,  57  111.  53;  Oetty  v. 
Peters.  82  Mich.  661.  10  L.  R.  A.  465;  Baker 
V.  Bishop  HiU  Colony,  45  111.  264. 
The  vendee  is  always  excused  from  a  tender 
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of  payment  or  performance  on  his  part  where- 
the  vendor  is  unable  to  convey  pood  title. 

Falkner  v.  Guild,  10  Wis.  564;  Ankeny  v. 
Clark,  148  U.  S.  345  (37:  475). 

The  title  offered  is  defective,  doubtful,  and 
unmarketable,  owing  to  the  reservation  in  the 
deeds,  within  the  general  rule. 

2  Story,  Eq.  Jur.  §  749. 

As  "oon  as  this  title  was  offered  to  the  ap- 
pellants they  rejected  it  on  the  ground  of  this 
reservation.  They  had  never  been  in  posses- 
sion. Their  rights  to  refuse  the  whole  on  ac- 
count of  failure  of  title  to  part  of  the  land  was 
clear 

Ankeny  v.  aark,  148  U.  S.  845  (87:  475). 

The  remaining  ground  urged  for  a  nonsuit  is 
that  an  extension  of  time  for  performance  had 
been  made  without  the  knowledge  or  consent 
of  the  sureties. 

It  was  error  to  take  the  case  from  the  jury 
on  that  ground. 

Roach  V.  Summers,  87  U.  8.  20  Wall.  165 
(22:  252). 

Mr.  Arthur  Brown,  for  defendants  in 
error: 

Where  a  bond  is  given  to  secure  the  per- 
formance of  a  contract  and  it  refers  to  the 
contract  the  bond  is  to  be  considered  just  as 
though  the  contract  was  copied  in  the  pream- 
ble and  is  a  part  of  it. 

Locke  V.  Mc  Vean,  33  Mich.  473. 

In  this  case  the  bond  refers  to  the  contract, 
and  its  performance  on  the  part  of  the  plain- 
tiffs is  made  a  condition  precedent,  and  there  is 
a  discrepancy  between  the  bond  itself  and  the 
contract  in  the  time  when  the  deed  is  to  be  de- 
livered. Ii  is  a  plain,  patent  ambiguity  upon 
the  face  of  the  papers,  and  parol  evidence  at 
law  cannot  be  given  to  explain  it,  and  the 
agreement  is  therefore  void  for  uncertainty. 

1  Am.  &  Eng.  Enc.  Law,  529;  Parsons,  Cont. 
557;  1  Warvelle,  Vendors,  pp.  130,  131, 
§15. 

Under  such  circumstances  the  only  extrinsic 
evidence  that  can  be  griven  is  to  show  the  situ- 
ation and  surroundings  of  the  parlies. 

1  Parsons,  Cont.  561,  562;  1  Warvelle,  Ven- 
dors, p.  129.  g  13. 

The  contract  which  the  bond  in  this  case  is 
made  to  secure,  and  which  is  referred  to  in  it,  is 
a  unilateral  contract,  in  which  time  is  expressily 
made  the  essence  of  the  contract,  and  all  the 
conditions  prescribed  in  it  to  be  performed  by 
the  plaintiffs  before  the  deed  was  to  be  deliv- 
ered are  conditions  precedent,  and  any  failure 
on  their  part  renders  the  contract  absolutely 
void. 

Martin  v.  Morgan,  87  Cal.  203. 

The  liability  of  a  guarantor  or  surety  is 
always  strictissimi  juris.  He  is  not  bound 
beyond  the  literal  and  exact  terms  of  his  guar- 
anrv.  Ue  is  only  liable  because  he  has  pcom- 
ised  to  be,  and  his  liability  is  limited  by  the 
exact  terms  of  his  promise. 

Miller  v.  Stewart.  22  U.  S.  9  Wheat  680  (6: 
189);  Walrath  v.  Thompson,  6  Hill.  540;  Bur- 
lington  Ins.  Co.  v.  Johnson,  120  111.  6-^2,  625; 
Cunningham  v.  Wrenn,  23  111.  65, 

Encumbrance  by  mortgage  is  never  such  an 
obstacle  of  performance  as  permits  the  vendee 
to  declare  the  contract  void,  and  recover  back 
his  money,  because  it  is  possible  that  the  very 
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iDoney  which  was  to  be  pnid  was  the  moDey 
with  which  the  defect  could  be  remedied. 

Gates  V.  AfcLean,  70  Cal.  42;  Rhorer  ▼.  Bila, 
«3CaI.  51. 

Before  the  vendees  could  claim  that  they 
^ere  excused  from  performauce  on  their  part 
by  reason  of  defects  of  title  they  should  have 
pointed  out  the  defects  so  that  they  might  be 
Tcmoved. 

Andernon  ▼.  Strasfburger,  92  Cal.  88. 

The  rejection  of  an  offer  to  perform  by  one 
party  to  a  contract  excuses  the  other  party  frpm 
performance  as  a  condition  precedent. 

Rhorer  v.  Bila,  88  Cal.  55. 

If  the  purchaser  chooses  not  to  rescind  but  to 
retain  possession  under  the  contract  he  can  do 
so  only  on  the  condition  that  he  pays  the  pur- 
•cbase  money,  with  interest,  according  to  the 
contract 

Gates  V.  MeLeari,  70  Cal.  50. 

Blere  defects  of  t'tle  will  not  authorize  the 
Tendee  either  to  rescind  or  sue  on  covenants  of 
title.  They  must  be  such  as  cannot  be  cleared 
by  the  vendor. 

Eahton  V.  Montgomery^  90  Cal.  813. 

The  so-called  cloud  in  the  mineral  reserva- 
tion was  of  no  consequence  whatever.  -It  was 
DO  injury  to  the  title.  Nobody  ever  dreamed 
pr  pretended  that  there  was  any  mineral  in  the 
lands. 

Winne-v.  Reynolds,  6  Paiee,  407. 

Any  change  in  the  obligation  of  the  contract 
or  any  of  its  terms  would  release  the  sureties, 
and  an  extension  of  time  of  performance  would 
operate  to  release  the  sureties,  and  an  agree- 
ment for  such  extension,  if  founded  upon  mu- 
tual promises,  was  binding  and  need  not  be  in 
irriting. 

Dodgson  v.  Henderson,  118  Dl.  860. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  ruling  of  the  supreme  court  of  the  terri- 
tory of  Utan  in  affirming  the  action  of  the 
trial  court  ordering  a  nonsuit  of  plaintiffs  is 
assigned  as  error.  It  was  held  by  this  court  ic 
mrwyre  v.  Grymes,  26  U.  8.  1  Pet.  469  [7 :  224], 
that  a  circuit  court  of  the  United  States  had  no 
authority  to  order  a  peremptory  nonsuit  against 
the  will  of  the  plaintiff.  This  case  has  beep 
followed  in  repeated  decisions.  >  Crane  v. 
Morris,  81  U.  8.  6  Pet.  598  [8: 5141;  Castle  v. 
Bullard,  64  U.  8.  28  How.  172  [16:  424]. 

The  foundation  for  those  rulings  was  not  in 
the  coDStitutional  right  of  a  trial  by  Jury,  for 
-it  has  long  been  the  doctrine  of  this  court  that 
in  every  case,  before  the  evidence  is  left  to  the 
iury,  there  is  a  preliminary  Question  for  the 
judge,  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  any  upon  which  a 
Jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producing  it  upon  whom  the  onus  of 
proof  is  imposed,  and  that,  if  the  evidence  be 
Dot  sufficient  to  warrant  a  recovery,  it  is  the 
dutv  of  the  court  to  instruct  the  jury  accord- 
ingly, and,  if  the  jury  disregard  such  instruc- 
tion, to  set  aside  the  verdict.  Parks  v.  Ross, 
62  U.  8.  11  How.  862  [18:  780];  Sehvehardt  v. 
AUen,  68  U.  8. 1  Wall.  859  [17:  645];  PUasants 
T.  Fant,  89  U.  8.  22  Wall.  120  [22:782].  And, 
in  the  case  of  Oseanyon  v.  Winchester  Repeat- 
ina  Arms  Co.  103  U.  8.  264  [26:541],  it  was 
MM  by  Mr.  Justice  Field,  in  delivering  the 
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opinion  of  the  court,  that  *the  differ-[308 
ence  between  a  motion  to  order  a  non«uit  of 
the  plaiutiff  and  a  motion  to  direct  a  verdict  for 
the  defendant  is  "rather  a  matter  of  form  than 
of  substance." 

That  the  cases  above  cited,  which  held  that 
the  circuit  court  of  the  United  8tates  had  no 
authority  to  order  peremptory  nonsuits,  were, 
based,  not  upon  a  constitutional  right  of  a 
plaintiff  to  have  the  verdict  of  a  jury,  even  if 
his  evidence  was  insufficient  to  sustain  bis  case, 
but  upon  the  absence  of  authority,  whether 
statutory  or  by  a  rule  promulgated  by  this 
court,  is  shown  by  the  recent  case  of  Central 
Transp,  Co.  v.  FuUman's  Palate  Car  Co.  188 
U.  8.  24.  38  [80:55.  61],  where  it  was  held 
that,  since  the  act  of  Congress  of  June  1,  1872 
(17  Stat,  at  L.  197),  re  enacted  in  §914  of  the 
Revised  Statutes,  courts  of  the  United  States 
are  required  to  conform  as  near  as  mav  be,  in 
questions  of  "practice,  pleadings,  and  forms 
and  modes  of  proceeding,"  to  those  existing  in 
the  courts  of  the  state  within  which  the  trial  ia 
had,  and  a  judgment  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Penn- 
sylvania, ordering  a  peremptory  nonsuit,  in 
pursuance  of  a  state  statute,  was  upheld.  It  ia 
the  clear  implication  of  this  case  that  granting 
a  nonsuit  for  want  of  sufficient  evidence  is  not 
an  infringement  of  the  constitutional  right  of 
trial  by  jury. 

As  there  was  a  statute  of  the  territory  of 
Utah  authorizing  courts  to  enter  judgments  of 
peremptory  nonsuit,  there  was  no  error  in  the 
trial  court  in  granting  the  motion  for  a  non- 
suit in  the  present  case,  nor  in  the  judgment  of 
the  supreme  court  affirming  such  ruling;  if, 
indeed,  upon  the  entire  evidence  adducra  by 
the  plaintiffs  enough  did  not  appear  to  sustain 
a  verdict. 

We  are  thus  brought  to  the  question  whether 
the  trial  court  was  mistaken  in  its  view  of  the 
plaintiff's  evidence. 

The  facts  of  the  case  are  somewhat  peculiar. 
The  suit  is  against  sureties  on  a  bond,  condi- 
tioned for  the  performance  by  the  principajs  of 
the  terms  of  a  contract  for  the  sale  of  land  to 
the  parties  plaintiff.  The  chief  difficulty  arises 
from  the  fact  that  there  is  a  discrepancy  be- 
tween the  terms  of  the  contract,  as  they  appear 
in  the  written  instrument  itself,  and  as  they 
are  described  or  narrated  in  the  bond. 

♦Thecont  ract  is  clear  and  unambiguous.  [309 
It  is  dated  April  e6, 1890.  After  ackno wledeing 
receipt  of  (8,883  as  part  purchase  price  of  an 
undivided  one-tenth  part  of  a  certain  tract  of 
land,  describing  it,  it  proceeds  as  follows: 
"The  full  purchase  price  being  (10,000,  to  be 
paid  as  follows,  $3,884  on  October  1st,  1890, 
and  $8,888  on  April  1st,  1891,  with  interest  at 
8  per  cent  per  annum  on  deferred  payment 
from  October  1st,  1890.  But  in  case  said  land 
is  sold  before  October  1st,  1890,  then  the  last 
two  payments  are  to  bear  interest  from  April 
1st,  1890.  to  the  date  of  sale.  And  in  case  any 
payments  are  not  made  as  above  provided,  the 
amount  paid  herein  Is  forfeited,  and  this  re- 
ceipt is  from  that  time  void  and  inoperative, 
and  when  the  payments  are  made  as  above 
provided  the  land  to  be  conveyed  to  said  Eu- 
gene W.  Coughran  and  Nathan  U.  Cottrell,  or 
their  assigns,  with  good  title  free  from  encum- 
brances.*^ 
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The  obvious  meaning  of  these  provisions  is 
Ihat  if  the  sum  of  $3,884  is  paid  on  October 
1, 1890,  and  the  sum  of  $3,883  is  paid  oo  April 
1,  1891,  with  interest  from  October  1,  1890, 
then  it  shall  be  the  duty  ot  the  vendors  to  con- 
vey the  propertv  to  the  vendees  or  their  as- 
siirns  with  a  goocf  title  free  from  encumbrances; 
but  that  if  said  deferred  payments  are  not 
made,  as  provided  for,  then  the  amount  previ- 
ously paid  shall  be  forfeited  and  the  contract 
bcco'me  void. 

The  bond,  bearinc:  even  date  with  the  con- 
tract, contains  the  followinsr  language:  "The 
condition  of  the  above  obligation  is  such  that 
the  above-boui\den  E.  A.  Reed  and  H.  U.  Hen- 
derson, on  or  before  the  1st  day  of  October 
next,  or  in  the  case  of  their  death  before  that 
time  if  the  heirs  of  the  said  E.  A.  Reed  and 
H.  H.  Henderson,  within  three  months  after 
their  decease,  shall  and  do  upon  the  reasonable 
request  of  the  said  Eugene  W.  Cough  ran  and 
Nathan  H.  Cottrell.  their  heirs  or  assigns,  make, 
execute,  and  deliver,  or  cause  so  to  be  made,  a 
good  and  sufficient  warranty  deed,  in  fee  sim- 
ple, free  from  all  encumbrances,  and  with  the 
Usual  covenants  of  Warranty  of  the  following- 
described  premises,    .    .    .    provided  the  said 
Bugene  W.  Coughran  and  Nathan  H.  Cottrell 
comply  with  their  part  of  the  contract  this  day 
31  Ojmade  and  delivered  to  them  *by  the  said 
£.  A.  Reed  and  H.  H.  Henderson,  and  a  cop^ 
of  which  is  hereto  attached,  then  the  above  obli- 
|Ei»ation  to  be  void;  else  to  remain  in  full  force 
land  virtue." 

It  will  be  observed  that,  by  the  terms  of  the 
•oontract.  the  deed  of  conveyance  was  not  to  be 
made  until  the  purchase  money  had  been  paid 
"In  full,  but  the  recital  in  the  bond  calls  for  the 
xnaking  and  delivery  of  the  deed  on  or  before 
^he  1st  day  of  October.  1890. 

The  solution  of  the  difficulty  thus  created 
"^ill  be  found  by  reading  the  bond  in  the  light 
3f  the  contract,  to  secure  the  performance  of 
"Which  was'the  purpose  of  the  bond.     The  con- 
tract provided,  indeed,  that  the  vendors  should 
-execute  and  deliver  a  proper  deed,  but  also  pro- 
Tided  that  the  title  should  not  pass  until  the 
deferred  payments  were  made.     To  construe 
the  bond  as  compelling  a  covey ance  before 
»ucb  payments  were  made  would  deprive  the 
vendors  of  the  security  given  them  by  retain- 
ing the  title,  and  also  of  their  stipulated  right 
to  forfeit  the  cash  payment  and  rescind  the 
sale,  if  the  payments  were  not  made  as  pro- 
vided in  the  contract. 

The  obligatory  portion  of  the  bond  was  ex- 
pressly made  dependent  on  the  proviso  that 
Coughran  and  Cottrell  should  comply  with 
their  portion  of  the  contract  that  day  made 
and  a  copy  of  which  was  attached,  one  of 
the  terms  of  which  was  that  the  sum  of  $3,334 
thould  be  paid  on  October  1,  1890.  This  pay- 
ment was  not  so  made  on  that  day.  The  ac- 
ceptance by  the  vendors  of  the  payment  sub- 
sequently made,  on  or  about  Octolicr  12,  was, 
of  course,  a  waiver  by  them  of  their  right  to 
rescind  and  declare,  a  forfeiture,  but  such 
waiver  did  not  bind  the  sureties,  who  were  re- 
lieved from  liability  by  the  failure  of  the  ven- 
dees to  perform  the  precedent  act  of  payment 
at  the  time  provided  in  the  contract.  Bank 
ff  Cdvmtna  v.  Hagner,  26  U.  8.  1  Pet.  485 
(7:  2281:  KeUey  v.  Crowther,  102  U.  8.  404 
[40: 1017]. 
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The  contention  on  the  part  of  plaintiffs  in 
error  that  the  alleged  inability  of  the  vendors 
to  make  a  conveyance  of  the  character  called 
for  by  the  contract  relieved  them  from  the 
•duty  of  payment,  is  only  true  so  far  as  they 
might  choose  to  make  such  Inability  on  the 
ground  of  a  right  to  rescind.  They  could  not 
elect  to  abide  by  and  enforce  the  contract,  ex- 
cept *upon  performance  or  tender  of  [311 
pavment  on  their  part.  Telfener  v.  Russ,  162 
U.'8.  171[40:  930];  Kelsey  v.  Crowther,  supra. 
These  were  the  views  that  prevailed  in  the  Su- 
preme Court  of  the  Territory,  and  its  judgment 
U  accordingly  affirmed. 


HORACE  M.  CAKE  et  al,  Appis., 

r, 

MARTHA  V.  MOHUN.  Executrix,  etc. 

(Bee  S.  a  Reporter's  ed.  311-318.) 

Power  of  receiver — horrorcing  money  by  him—^ 
undertaking  to  pay  him — allowance  for  rd- 
ceiver^s  services, 

"L  A  judflrnient  in  favor  of  a  receiver  for  his  com- 
pensation and  for  an  indebtedness  for  which  be 
has  assumed  an  individual  liability  pusses  to  his 
personal  representatives  and  may  be  enforced  by 
them. 

2.  A  receiver  has  power  to  incur  oblig'at ions  for 
supplies  and  materials  incidental  to  the  business 
which  the  court  permits  him  to  continue  and 
carry  on. 

8.  The  borrowing  of  money  by  a  receiver  on  the 
furniture  and  other  personal  property  in  a  hotel 
may  be  authorized  by  the  court,  in  order  to  pre- 
vent the  closinflT  of  the  hotel  and  the  Iosa  of  the 
firoodwill  of  its  business  during  the  pendency  of 
a  suit  for  foreclosure. 

4.  An  undertaking  to  pay  a  receiver  such  sums  as 
should  be  found  due  him  -on  account  of  his  in- 
debtedness or  expenditures  or  compensation, 
when  made  to  obtain  possession  of  the  property 
in  his  hands  as  receiver  after  foreclosure  sale* 
will  prevent  the  obllRors  from  olaimingr  that  the 
indebtedness  and  expenditures,  the  amount  of 
which  was  found  due,  were  made  without  au- 
thority, or  that  they,  including  the  purchaser, 
one  of  the  obligors*  are  not  personally  liable 
therefor. 

5.  An  allowance  to  a  receiver  of  hotel  property, 
being  10  per  cent  of  the  receipts  of  the  business 
and  amounting  to  about  $i!,500,  for  his  services 
from  May  to  December,  during  which  he  spent 
ordinarily  only  his  evenings  at  the  hotel  and  em« 
ployed  a  manager  at  $125  or  $150  per  month  who 
was  under  bond  for  the  faithful  performance  of 
bis  duties,  will  not  be  6isturbed  on  appeal  after 
it  has  been  approved  by  two  lower  courts,  where 
there  is  testimony  by  hotel  proprietors  that 
$5,000  a  year  was  fair  compensation,  and  he  haa 
had  no  compensation  for  the  custody  and  re- 
sponsibility of  a  large  amount  of  personal  prop- 
erty, and  the  position  was  attended  with  consid- 
erable anxiety  and  be  retained  It  apparently 
against  his  own  inclinations,  in  compliance  with 
the  wishes  of  the  party  in  interest. 

[No.  123.] 

Argued  November  f .  1896.    Decided  Aotembeir 

SO,  1896: 

■ ^ 

Note.— ^t  to  powers  and  duties  of  rueUers,  am 
note  to  Da  via  v.  Oray,  SI:  447. 
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APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  affirming 
the  decree  of  the  Supreme  Court  of  the  Dis 
trict  (except  for  a  small  amouDt)  for  the  pay- 
meottothe  receiver  of  the  balauce  found  due 
upon  bis  account  for  disbursements  and  serv- 
iceA  in  an  action  brought  by  Horace  M.  Cake 
to  foreclose  a  deed  of  trust.  Affirmed, 
See  same  case  below,  8  D.  C.  App.  60. 

Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  taken  by  Horace  M. 
Cake  and  the  administrators  of  William  B. 
Moses,  surety  upon  a  certain  undertaking  of 
his  to  pay  Francis  B.  Mohun,  appellee's  in- 
testate, such  sums  as  the  court  should  find  to 
be  due  the  latter  as  receiver  of  the  furniture, 
equipments,  and  other  personal  property  of  the 
hotel  known  as  the  La  Normandie,  in  the  city 
of  Washington. 

The  ori^nal  bill  was  filed  April  28,  1891,  by 
the  appellant  Cake  to  foreclose  a  chattel  mort- 
8 12 {gage  or  deed  of  trust  executed  *by  one 
Woodbury  to  William  B.  Moses  and  John  C. 
Heald,  to  secure  an.  indebtedness  of  $75,000  to 
Cake,and  covering  the  furniture  and  other  per- 
sonal property  in  the  hotel,a  part  of  which  prop- 
erty WAS  also  subject  to  a  prior  mortgage  or  deed 
of  trust  to  secure  the  payment  of  the  rent  of 
the  hotel.  As  it  was  manifestly  for  the  inter 
est  of  all  parlies  that  the  hotel  should  not  be 
closed,  shoitiy  after  the  bill  was  filed,  and  on 
May  6,  1^91,  Francis  B.  Mohun  was  appointed 
receiver,  with  instructions  to  take  possession  of 
the  property,  '*and  to  carrv  on  and  manage 
the  business  of  keeping'  said  hotel  in  substan- 
tially the  same  manner  in  which  it  has  hereto- 
fore been  carried  on,"  provided  thai  lie  gave  a 
bond  in  the  sum  of  $15,000,  conditioned  for 
the  faithful  performance  of  his  duties  as  such 
receiver. 

Upon  his  appointment,  Mohun  at  once  took 
possession  of  the  hotel  and  personal  property 
as  receiver,  and  carried  on  the  bu<^iness  until 
December  4, 1891,  when  he  was  directed  to  sur- 
render the  properly  to  the  appt'llant  Cake,  who 
became  the  purchaser  under  a  decree  of  fore- 
closure, subject  to  the  prior  mortgage,  as  well  as 
the  unexpired  term  of  the  lease,  which  was  sold 
by  the  marshal  on  an  execution  against  Wood- 
bury. Before  taking  possession,  however, 
Cake  was  required  to  file  an  undertaking,  with 
surety,  conditioned  for  the  prompt  payment 
to  the  receiver  of  such  amounts  as  should  be 
found  to  be  due  him  on  account  of  his  ex- 
penditures or  indebtedness,  as  well  as  of  his 
compensation;  and  also  conditiontnl  that  a  de- 
cree might  be  pronounced  against  such  surety, 
as  well  as  against  the  principal  obligor,  for 
the  payment  of  such  amounts.  This  under- 
taking was  executed  by  Cake,  with  William 
B.  Moses  as  surety,  and  was  filed  December  4, 
1891.  The  undertaking  having  proved  satis- 
factory to  the  court,  possession  was  surren- 
dered, and  the  cause  referred,  by  order  of  the 
court,  to  an  auditor,  with  directions  to  state 
the  account  of  the  receiver,  and  directing  that 
all  questions  as  to  the  pavment  of  ex (x^nses  in- 
curred by  him  in  the  performance  of  his  duties 
or  as  to  the  settlement  of  his  unpaid  oblieu- 
tioDS  be  reserved  uotil  the  coming  in  of  the 
Aoditor's  report.  Before  the  accounts  weie 
Jtoted,  Mosea,  the  surety  opon  the  undertak- 


ing, died  intestate,  *and  the  administni-  fdlS'- 
tors  of  his  estate  were  brought  in  and  made  par- 
ties to  the  cause. 

The  auditor  proceeded  to  take  proof  under 
the  reference,  and  stated  an  account  showing 
an  aggregate  sum  to  be  paid  to  the  receiver  of 
$8,332.53.  This  sum  was  made  upas  follows: 
Indebtedness  of  the  receiver  incurred 

in  the  conduct  of  the  business...  $5,038  74 
Allowance  for  compensation  fur  his 

services 2.793  79 

Allowance  to  his  counsel 500  00 


ToUl $8,332  53 

Exceptions  were  filed  to  this  report  by  the 
appellant  Cake,  by  the  administrators  of  Mosea 
as  surety  upon  the  undertaking,  and  by  Mo- 
hun, the  receiver.  Upon  the  hearing  of  these 
exceptions,  they  were  all  overruled,  the  report 
ratified  and  approved,  and  a  final  decree  passed 
for  the  payment  to  the  receiver  of  the  above 
amount.  All  parties  appealed  from  this  de- 
cree to  the  court  of  appeals,  which  affirmed 
the  decree  of  the  supreme  court  of  the  District, 
reducing  the  amount  by  a  small  creditof  $7.59 
to  $8,324.94.  CakeY.  Woodbury.  8  App.  D.  C. 
60.  Before  this  decree  was  entered.  Mohun 
having  died,  his  executrix,  Martha  V.  Mohun, 
was  substituted  in  his  place.  From  this  de- 
cree of  the  court  of  appeals.  Cake  and  the  nd> 
ministrators  of  Moses,  his  surety,  appealed  to 
this  courts 

3/r.  W.  I#«  Cole,  for  the  administrators  of 
William  B.  Moses,  appellants: 

The  questions  presented  by  this  case  arise 
upon  exceptions  by  the  appellants  to  the  au- 
ditor's report,  stating  the  account  of  Francis  B. 
Mohun  as  receiver,  and  finding  certain  suma^ 
to  be  due  him  for  his  services  and  for  indebted- 
ness incurred  by  him. 

The  exceptions  were  overruled  and  the 
auditor's  report  ratified,  -and  a  decree  made 
thereon  by  the  supreme  court  of  the  District  of 
Columbia.  An  appeal  was  taken  to  the  court 
of  appeals  of  said  District,  which  affirmed  the 
decree  below,  and  the  appellants  appealed  to 
thi^  court. 

Exceptions  were  filed  to  the  auditor's  re- 
port by  Cake,  the  complainant,  and  by  the  ad- 
ministrators of  the  estate  of  William  B.  Moses, 
his  surety,  who  diec^while  the  case  was  pend- 
ing l)efore  the  auditor. 

Mr.  Mohun,  the  receiver,  died  while  tbe- 
case  was  pending  in  the  court  of  appeals,  and 
an  order  was  made  reviving  the  case  in  the 
name  of  his  executrix,  Martha  V.  Mohun.  and 
a  motion  was  made  by  the  appellants  to  vacate 
that  order,  which  was  overruled^by  the  court. 

The  receiver,  Francis  B.  Mohun,  was  an  of- 
ficer of  the  court,  acting  in  the  discharge  of 
certain  d'Jties  imposed  upon  him  by  the  orden 
of  the  court.  Upon  his  death  hfs  powers  and 
duties  could  not  devolve  upon  his  personal 
representative.  It  was  the  province  of  the 
court  to  select  his  successor  to  discharge  the 
duties  which  he  left  unperformed. 

There  was  no  personal  liability  upon  him 
for  the  debts  which  had  been  incurred  in  the 
management  of  the  hotel.  No  claim  can  be- 
made  against  his  estate  therefor. 

Farmers*  Loan  d  T.  Cd,  ▼.  Ctntral  22.  Cbi  t 
McCrary,  181. 

1M  U.ft 
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A  receiver  has  no  power  to  coDtract  debts  so 
as  to  make  tbem  a  charge  on  the  trust  fuod 
without  express  authority  from  the  court. 

Lehigh  Coat  A  3'at>.  Co.  v.  Central  R.  Co. 
85  N.  J.  Eq.  426;  Broron  ▼.  Hazlehuret,  64 
Md.  26;  Addison  v.  Letois,  75  Va,  701;  Cow- 
drey  V.  Qalveston,  B,  eft  H.  /?.  Co.  1  Woods, 
831.  98  U.  S.  852  (28:  950);  Davi$  v.  Gray,  88 
U.  S.  16  WaU.  218  (21:  452);  High,  Receiveis. 
8§  175, 188. 

A  party  dealing  with  a  receiver  must  take 
notice  of  his  want  of  authority. 

Tripp  V.  Boardman,  49  Iowa,  410;  Kennedy 
?.  5^  Ptiul  d  P.  R.  Co,  6  Dill.  519. 

He  cannot  niake  a  contract  that  will  bind  his 
successor. 

LefiiQh  Coal  d  Nav,  Co.  v.  Central  R.  Co,  85 
N.  J.  Eq.  426. 

Debts  contracted  without  previous  authority 
of  the  court  are  subordinate  to  the  secured  in- 
debtedness. 

Voton  Trust  Co.  v.  lUinois  M.  R,  Co.  117  U. 
S.  477  (29:978). 

The  court  has  no  power  to  use  the  trust  fund 
for  paying  indebtedness  other  than  that  neces- 
sarily incurred  in  the  protection  and  preserva- 
tion of  the  property. 

Fosdiek  v.  SchaU,  99  U.  B.  285-288  (25:  839). 

After  the  appointment  of  the  receiver  the 
complainant  in  the  bill  was  no  more  responsible 
Tor  the  conduct  and  management  of  the  prop- 
erty than  any  other  party  lo  the  suit.  He  was 
f  n  DO  way  liable  for  the  acts  of  the  receiver  or 
^he  debts  incurred  by  him. 

A  receiver  is  not  appointed  for  the  benefit  of 
•either  of  the  parties,  but  of  all  concerned, 
^oney  or  property  in  his  hands  is  in  cvstodia 
^gis.  He  has  only  such  power  and  authority 
^  are  given  him  by  the  court,  and  must  not 
exceed  the  prescribed  limits. 

Davis  V.  Gray,  21  U.  8.  16  Wall.  218(21: 
^52). 

In  so  far  as  the  undertaking  is  broader  in  its 
scope  than  the  decree  requiring  it,  it  is  of  no 
^orce  or  effect  against  the  surety. 

Kountze  v.  Omafia  Hotel  Co.  107  U.  8.  878 
<27:  609). 

The  amount  allowed  the  receiver  for  his 
'Compensation  is  excessive. 

Farmer^  Loan  d  T.  Co.  v.  Central  R.  Co.  2 
llcCrary,  181;  Re  Woven  Tape  Skirt  Co.  85  N. 
Y.  506;  Stretcli  v.  Oowdey,  3  Tenn.  Ch.  565. 

3Sr.  J.  J.  Darlin^on,  for  appellee: 

The  appellant  is  not  charged  as  complainant, 
or  as  a  part  of  the  costs  of  the  case,  with  the 
receiver's  costs;  though,  perhaps,  under  the  cir- 
cumstances oT  the  case,  he  well  might  be.  He 
is  charged  with  them  as  purchaser  of  the  trust 
property,  in  whose  hands  the  purchase  money 
still  remains,  his  undertaking  to  pay  the  re- 
ceiver's costs  being,  uj)on  his  application,  sub- 
stituted for  payment  of  the  purchase  money. 

The  cases  in  which  it  has  been  held  that  the 
proceeds  of  property  subject  to  a  prior  mort- 
gage cannot  be  used  to  pay  receiver's  expenses 
will,  on  examination,  be  found  to  be  cases  in 
which  the  application  for  the  receiver  was 
made  by,  and  solely  in  the  interest  of,  puisne 
encumbrancers,  as,  for  example,  second  mort- 
gagees, subsequent  iudgment  creditors,  and  the 
like.  No  case  can  be  found  in  which  such  a 
rule  has  been  applied  to  the  expenses  of  a  re- 
ceivership sought  by,  and  granted  at  the  in- 
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stance  of,  the  prior  mortgagee  himself,  for 
protecting  and  preserving  the  value  of  the 
mortgaged  property  for  his  own  interest,  aa  in 
the  present  case. 

Even  where  the  proceeding  in  which  the  re- 
ceiver is  appointea  is  not  at  the  instance  of, 
but  is  against,  the  parties  claiming  under  the 
antecedent  mortgages,  it  is  held  that,  in  a  case 
in  which  the  appointment  of  a  receiver  is 
proper,  and  especially  where  the  mortgagees 
have  not  opposed  it,  the  receiver's  expenses 
cannot  be  made  to  depend  upon  the  result  of 
litigation,  and  that  he  must  be  indemnified  out 
of  the  fund  or  property  for  the  preservation 
and  security  of  which  he  was  appointed. 

Jaffray  v.  Raah,  72  Iowa,  885;  Courand  v, 
Hanmer,  9  Beav.  8;  Hopfensack  v.  Hopfensaek^ 
65  How.  Pr.  698;  Eemhree  v.  Dawson,  18  Or. 
474. 

The  proceeds  of  the  foreclosure  sale  of  the 
property,  which,  with  its  value,  was  thus  pro- 
tected and  preserved  by  an  officer  of  the  court 
under  its  direction,  at  the> mortgagee's  instance, 
is  liable  for  the  expenses  of  such  protection 
and  preservation. 

Kneeland  v.  American  Loan  d  T,  Co.  136 
U.S.  89(34^379). 

A  receiver,  without  the  previous  sanction  of 
the  court,  manifested  by  special  orders,  may 
incur  ordinary  expenses  or  liability  for  sup- 
plies, material,  or  labor  needed  in  the  daily 
administration  of  railroad  property  committed 
to  his  care  as  an  officer  of  the  court. 

CJiica go  Deposit  Vault  Co.  v.  McNulta,  158  U. 
8.  561  (88:  822). 

The  compensation  allowed  the  receiver  by  a 
master  in  chancery,  sustained  by  competent 
and  experienced  men,  will  not  be  disturbed. 

Karn  v.  Rarer  Iron  Co.  86  Va.  754. 

The  receiver  is  entitled  to  commissions  on 
personal  property  which  he  has  turned  over  in 
specie. 

Bennett  v.  Ghapin,  8  Sandf.  673. 

Allowances  to  a  receiver  are  largely  discre- 
tionary, and  that  action  of  the  court  below  in 
this  respect  is  treated  by  an  appellate  court  as 
presumably  correct. 

Stuart  V.  Boulware,  183  U.  S.  78,  82  (83:568. 
670). 

Exceptions  to  the  reports  of  masters  in 
chancery  are  in  the  nature  of  special  demurrers, 
and  the  parly  objecting  must  point  out  the 
error,  desigoatinc  particularly  the  erroneous 
action  excepted  to,  and  referring  the  court 
distinctly  and  clearly  to  the  ground  of  his  ex- 
ceptions. 

Story  V.Livingston,  38  U  S.  13  Pet.  865  (10: 
203);  Greene  v.  Bishop.  I  Cliff.  192;  Harding 
V.  Handy,  24  U.  S.  11  Wheat.  126  (6:  436). 

And  this  is,  specifically,  the  rule  of  practice 
in  the  supreme  court  of  the  District  of  Colum- 
bia, from  which  this  case  comes. 

Hallerv.  Clark,  21  D.  C.  134;  Richardson 
V.  Van  ^?/^tfw.6App.  D.  C.  213;  Grafton  v. 
Paine,  23  Wash.  L.  Rep.  809.  810;  Morgan  v. 
Daniels,  158  U.  S.  124  (38:  659). 

The  executrix  was  the  proper  representative 
of  the  receiver  in  this  respect.  The  indebted- 
ness  had  been  contracted  by  her  testator  as  re- 
ceiver, and  he  was  liable  to  suit  thereon,  even 
without  any  application  to  the  court  for  leave 
to  sue. 

A  receiver  is  individually  liable  upon  con- 
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tracts  made  by  him,  in  tbe  abf^ence  of  stipula- 
tion that  the  other  party  shall  look  exclusively 
to  the  trust  fund. 

People  V.  Universal  L.  Ips.  Co.  30  Hun,  142; 
Ryan  v.  Band,  20  Abb  N  C.  313. 

And  the  action  will  lie  at^ainst  his  executor. 

Rogers  y.  Wendell^^A.  Hun.  543.  546;  Stuart 
V.  Boulware,  133  U.  S.  81  (38:  570). 

The  executrix,  as  such,  was  not  a  proper 
party  to  represent  so  much  of  the  decree  in  the 
court  below  as  was  based  upon  the  iodebtcdness 
incurred  by  the  receiver  in  the  discbar(;e  of  his 
trust. 

Bolden  v.  Freedman*8  Sfiv.  cfe  T.  Co.  100  U.  8. 
74  (25:  568). 

Mr.  Justice  Brown  delivered  the  opinion  of 
tbe  court: 

1.  The  first  error  assigned  is  to  the  allow- 
ance by  the  court  below  of  a  revival  of  the 
case  in  the  name  of  the  executrix  of  Francis 
B.  Mohun.     As  tbe  original  decree  in  favor  of 
Mobun  was  passed  March  10, 1893,  and  as  the 
order  making  the  executrix  a  party  was  made 
815]bv  the  court  of  appeals  January  *4,  1894, 
it  would  appear  that  Mohun  died  after  the  case 
had  been  carried  to  tbe  court  of  appeals  and 
before  it  was  finally  decided.    It  will  scarcely 
be  claimed  that  a  judgment  in  his  favor  lapsed 
by  bis  death,  and  that  no  one  could  be  au- 
thorized to  make  it  available  or  collect  it.    As 
no  one  had  been  appointed  to  succeed  him,  and 
tbe  receivership  had,  in  fact,  terminated   by 
the  sale  of  the  property  and  the  installation  of 
the  purchaser,  it  would  seem  that,  from  the 
necessities  of  the  case,  the  right  to  collect  this 
Judgment  must  have  passed  to  the  personal 
representatives  of  Mohun.    Beyond  this,  how- 
ever, one  third  of  the  decree  was  for  his  own 
services,  and  to  that  extent,  at  least,  his  ex- 
ecutrix was  entitled  to  represent  him,  and  was 
properly  made  a  party.     While  his  powers  and 
duties  as  receiver  would  not  devolve  upon  his 
personal  representatives,  a  judgment  entered 
In  his  favor  for  his  own  compensation,  and  for 
an  indebtedness,  for  which  he  bad  assumed  an 
individual  liability,  would  pass  to  such  repre- 
sentatives, and  might  be  enforced  by  them. 
It  is  impossible  that  the  court  should  be  called 
upon  to  appoint  a  successor  for  that  purpose. 
That  the  receiver  had  in  fact  assumed  a  per- 
sonal liability  for  the  bills  contracted  by  him 
in  the  conduct  of  his  business  is  evident  from 
the  very  fact  that  he  made  claim  for  the  same 
against  the  plaintiff  Cake  and  his  surety  Moses 
under  their  undertaking  of  December  4,  1891. 
The  question  whether  a  receiver  has  assumed 
tnch  personal  liability  or  not  is  one  to  be  de- 
termined from  the  facts  and  circumstances  of 
the  case.    Ryan  v.  Rand,  20  Abb.  N.  C.  313; 
Feople  ▼.  Univerial  L.  Ins,  Co,  30  Hun,  142; 
Ferrin  v.  Myriek,  41  N.  Y.  315;  Rogers   v. 
W€n(kU,  54  Hun,  640;  Schmittler  v.  Simon, 
114  N.  Y.  176.     See  also  Covodrey  v.  Galveston, 
H.  d  K  R.  Co.  93  U.  8.  352,  355  [23:  950, 
1NS2]. 

8.  That  the  receiver  exceeded  his  authority 
in  incurring  the  indebtedness  mentioned  in  the 
auditor's  report.  Admitting  to  its  fullest  extent 
the  general  proposition  laid  down  by  tbfs  court 
Ib  Cawdrey  v.  Galveston,  H.  db  H,  R,  Co,  93  U. 
8.  852  [23:  950],  that  a  receiver  has  no  authori- 
ty, as  such,  to  continue  and  carry  on  tbe  busi- 
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ness  of  which  he  is  appointed  'receiver,  [316 
there  is  a  discretion  on  the  part  of  the  court  to 
permit  this  to  be  dooe  temporarily  when  the 
ioterests  of  the  parties  seem  to  require  it.  Un- 
der such  circumstances,  the  j)ower  of  the  re- 
ceiver to  incur  obligatioDs  for  supplies  and 
materials  iDcidental  to  the  business  follows  as 
a  necessary  incident  to  the  receivership.  Bar- 
ton V.  Barbour,  104  U.  8.  126,  135  [26:  672. 
677];  Thompson  v.  Phenix  Ins,  Co,  lb6  U.  8. 
287,  293  [34:  408,  411]. 

In  the  case  under  consideration  the  receiver 
was  expressly  authorized  by  the  court  "to 
carry  on  and  manage  the  business  of  keeping 
said  hotel  in  substantially  the  same  manner  as 
it  has  heretofore  been  carried  on;"  and  by  a 
subsequent  order  was  authorized  to  borrow, 
not  to  exceed  $8,000,  for  the  purpose  of  pay- 
ing tbe  rent  and  other  necessary  and  urgent 
debts  incurred,  or  to  be  incurred,  on  account 
of  the  running  expenses  of  the  hotel.  In 
view  of  the  fact  that  the  closing  of  the  hotel, 
even  temporarily,  would  have  soon  become 
known  to  its  patrons,  and  would  probably  have 
been  attended  by  a  serious  loss  to  the  goodwill 
of  the  business,  we  think  the  court  did  not  ex- 
ceed its  authority  in  directing  the  receiver  to 
keep  it  open  during  the  pendency  of  the 
suit. 

Beyond  this,  however,  appellants  are  in  no 
condition  to  make  this  objection,  since  in  their 
undertaking  of  December  4,  1891,  they  agreed 
to  pay  tbe  receiver  such  sums  of  money  as  tbe 
court  should  thereafter  find  to  be  due  him  on 
account  of  his  indebtedness  or  expenditures  as 
receiver,  or  on  account  of  his  compensation  aa 
such  receiver. 

3.  The  a.ssignment  that  it  was  error  to  find 
that  Cake,  the  plaintiff  in  the  suit,  was  per- 
sonally liable  for  the  expenditures  and  indebt- 
edness of  the  receiver,  is  fully  met  by  the 
above-mentioned  undertaking  which  Cake  waa 
obliged  to  give  before  taking  possession  of  tbe 
property.  Had  he  refused  to  give  this  under- 
taking, it  would  have  been  perfectly  compe- 
tent for  the  court  to  have  required  enough  of 
the  purchase  money  to  be  paid  in  cash  to  dis- 
charge tbe  expenses  of  the  receivership,  and  to 
compensate  the  receiver.  It  is  true  that  Cake 
might  not  have  been  personally  liable  in  tbe 
absence  of  this  undertaking,  but.  as  he  cheae 
to  assume  this  responsibility  in  order  *to[31 7 
obtain  immediate  possession  of  the  property, 
and  to  avoid  the  payment  of  any  part  of  tbe 
purchase  money  into  court,  he  is  in  no  condi- 
tion to  set  up  this  defense. 

4.  The  only  assignment  that  strikes  us  as  en- 
titled to  any  weight  is  that  wherein  complaint 
is  made  of  the  amount  allowed  to  the  receiver 
for  his  compensation,  which  was  itemized  by 
the  auditor  as  follows: 

Allowance  of  10  per  cent  on  the  re- 
ceipts of  the  business $2,510  81 

Allowance  of  5  per  cent  on  the 
amount  received  from  trustees  and 
paid  to  George  J.  Seufiferle 81  05 

Allowance  of  5  per  cent  on  disburse- 
ments of  indebtedness 251  93 


Total $2,793  79 

Counsel  fee 500  00 

In  view  of  the  fact  that  the  receiver  had 
never  been  in  the  hotel  business;  that  he  em- 
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sa'  Ba^js  *.  Oannom. 


Iilojed  ft  manager  at  fl  S5.  Rnd  a  pnrt  of  ibi 
ume  at  $1G0  a  mootb,  and  required  of  him  i 
bond  for  the  failhful  performance  of  bis  du 
tfea;  that  he  was  not  prevenled  from  gislnj 
|]i»  usual  tLtteotion  to  b<B  prfTnie  business,  anc 
ordinarllj  apcnl  only  bis  evenings  at  the  hole), 
— we  are  bound  lo  say  that.  If  It  bad  been  an 
oHgliiBl  question,  ne  sbould  bave  died  fall 
compensation  at  a  considerably  leu  amount. 

Upon  the  otber  band,  however,  as  it  appears 
that  the  holel  was  kept  open  during  Cbe  aunt' 
mer  months  at  a  very  considerable  loas;  thai 
the   receiver  was   obliged  to  raise  money    tc 
piy  Iberent  and  meet  a  deficiency  each  month; 
that  the  position  was  attended  with  consldera 
b)e  anileij;    ibat  be  reialDed    It  apparently 
against  his  own  inclinations  and  In  complinnc< 
with  the  wishes  of  the  parties  in  Interest;  Ihal 
proprietors  of  other  large  hotels  in   Washing 
too  testified  that  $5,000  a  year  was  a  fair  com 
pensarion,  and   there  was  no  eyideace  lo  the 
contrary;  that  the  auditor,  upon  full  considera- 
Hon  of  all  the  facts  of  the  case,  made  the  al- 
lowBDce;  that  it  was  subsequenily  approved  by 
318]tbe  learned  Judge  of  tbe  supreme  *courl 
of  the  District, and, uponnppeKl, by  the  three  jus 
tices  of  the  court  of  appeals, — we  are  not  dis 
posed  to  disturb  It.     Great  consideraiion  will 
be  paid  to  the  coacurring  views  of  the  audlloi 
or  ntaslerand  the  courts  reapeclingBmereques- 
«OD  of  amount.    High,  Receivers,  gg  781-796. 
It  has  been  said  in  a  number  of  cases  rbal 
ttn   allowance  of  S  per  cent  upon  the  receip'e 
And   disbursements  of  tbe  business  wasafair 
«iomi)ensiitioD  to  receivers.     Stretch  v,  QoincUs, 
8    Tenn.  Cb.  665;  but    in   view  of   tbe    facts 
^bove  stated  and  tbe  further  fact  that  no  com- 
SaeDsation  was   allowed   him   for  the  custody 
«nd  responsibility  o,'  the  large  amount  of  per- 
sonal property  that  came  into  his  poiisessioQ, 
'^Me  are  nut  prepared  to  say  that  the  allowance 
'^*as  so  excessive  as  to  justify  us  in  reducing  il, 
Tbe  reasins  given  by  the  auditor  for  ibe  al- 
lowance of  %riW  counsel  fee  arc  full  and  satis- 
Tactury.      "The  record  shows  that  tbe  receiver 
"Was  frequenily  called  into  court  either  to  ao- 
Bwer  the  call  of  other  parties  in  the  cause  or 
Xo  ask  instructions  or  authority  fromlhe  court 
to   meet  the  tmergenciea  arising  in  (he  busi- 
ness.    It  Is  evident  that  wise  and  capable  ad- 
■vlce  was  needed  to  protect  him  in  the  proper 
«llacbarge  of  tiis  duties,  both  as  affecting  bim- 
■elf   and   his  n-sponsibility,  and   as  affeetlng 
the  properly  intrusted  to  bis  charge.     In  view 
of  what  is  disclosed  in  the  record  and  proceed- 
ings 1  consider  tbe  sum  so  allowed  to  be  rea- 
sonable and  fair.""    High,  Receivers,  g  805. 

This  disposes  of  all  the  errors  assigned,  and, 
upon  tbe  whole,  we  think  llu  judgmeaC  o/  lAe 
*eurt  ihould  be  qffntuA, 


(Bee  8-  C.  Reporter's  ed.  319-8J1.) 

Aetion  to  tjijoin  the  eolUetion  of  tax»—jurit- 
dietioxai  amount— talue  of  exemplion--4»- 
erte  for  eottt—want  of  jurtidictian. 

L  In  an  action  to  enjotn  ghertlls  of  several  par- 
Isbea  Irom  entorclDs  the  psrinent  ol  taxes,  tba 
taxes  for  the  seveml  partsbea  cannot  be  added 
tOKGtber  Inordcr  10  make  tbe  amount  Involved 
sufDutent  to  confer  jurisdiction  on  tbe  Uatt«d 
Btales  circuit  couti. 

£.  Sufflcteot  JiirlsilicClODaJ  amount,  tn  sucti  chs«, 
cannot  be  arrived  at  by  taklog  Ihe  tax  for  one 
year  Bssessed  and  in  the  hands  of  the  sherllf  for 

tsies  for  suhscquent  rears  tn  thatdiatrlot  are  lor 
similar  am oun IS,  where  Ibe  proof  « 

3.  Id  a  suit  by  a  Irank  to  restrain  tax 
collectors  of  several  partsbes  from  colleotlnB 
taxes  against  exempt  pro pertr  of  tbe  bunk  for 
■peclQc  years.  Jurtadlcilon  cannot  t>e  slionii  by 
tbe  averment  tbat  tbe  value  of  tbe  exemptlOD 
during  the  conlmuBDce  ot  its  charier  exceed* 
$2,000  for  each  parish. 

1.  An  appeal  wtll  notlte  InaiDatterot  Rostaalone; 
but  wben  the  appeal  Is  alsoon  other  grounds,  and 
the  entire  decree  19  tiefore  Ibis  oourt.  It  can  de- 
termine whether  the  court  below  on  dismissal 
for  want  of  Jurisdlctlou  can  Hive  ■  decree  for 


I  restrtclad 


Il    Where  Ihe  court  has  dlsmtaaed  t 


I  suit  for 


APPEAL  from  a  decree  ot  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Louisiana  dismissing  for  want  of  jurla- 
diction  a  suit  in  equity  brought  bv  the  Citi- 
zens' Bank  of  Louisiana  aj^inst  Clifton  Can- 
non el  al.,  sheriffs  respectively  of  a  number  oF 
parishes  in  Louifiuna,  to  enjoin  thcra  from  en- 
forciug  the  payment  of  taxes  by  tbe  plaintiff. 
Hetereed,  and  cause  remanded  for  further  pro* 
ceedings. 

Statement  by  llr.  Justice  Shiraa; 

In  March,  ISOii,  the  Citizens'  Bank  of  Loult- 
iana,  a  banking  corporation  created  by  the  leg- 
islature of  Louisiana.  Bled  a  bill  ot  complaint 
in  the  circuit  court  ot  Ihe  United  Stales  for  the 
western  district  ot  Louisiana,  against  several 
defendants  who  wereslieriffs  respectively  of  at 
number  of  parishes  in  tbat  district,  seeking  to 
tnjoin  tbe  defendants  from  enforcing  tbe  pay- 
ment of  laxcs  alleged  to  t>e  due  from  tbe  bank 
no  lands  owned  by  it  in  Ibe  several  parishes. 

Tbe  main  allegation  of  the  bill  was  that  tha 
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babk  WAS  by  tbe  terms  of  its  charter  exempt 
Irom  taxation  of  every  kind  on  its  capital  and 
property,  and  that  certain  specific  and  subse- 
quent statutes  of  the  state  of  Louisiana,  by 
virtue  of  whose  provisions  the  defendants  were 
proposing  to  enforce  the  payment  of  taxes, 
would,  if  carried  into  effect,  operate  to  impair 
the  contract  between  the  bank  and  the  state, 
contrary  lo  the  10th  section  of  the  1st  article  of 
;^20J  the  Constitution  of  the  *United  Slates. 
The  taxes,  which  it  was  alleged  it  was  the  pur- 
pose of  the  defendantsto  assess  and  collect,  were 
for  state  and  parish  taxation  for  the  years 
1889,  1890.  1891,  and  1892. 

Restraining  orders  were  issued  against  the 
several  defendants.  Afterwards,  in  May,  1893, 
an  amended  bill  of  complaint  was  filed  by  the 
bank  against  the  same  defendants,  alleging 
that,  since  the  granting  of  the  restraining  orders 
and  pending  the  disposition  of  the  case,  certain 
named  assessors  of  the  said  several  parishes 
were  proceeding  to  list  for  assessment  and  tax- 
ation for  the  year  1898  the  property  of  the  bank 
situated  in  the  said  parishes,  and  praying  that 
the  said  assessors  mi^bt  be  subpoenaed  to  ap- 
pear and  answer  said  original  and  amended 
bill,  and  to  abide  the  decrees  of  the  court.  Re- 
straining orders  were  likewise  issued  under 
this  amended  bill. 

On  July  17,  1898.  the  defendants  filed  a  gen- 
eral demurrer  to  both  bills,  and.  on  the  same 
day,  filed  a  plea  to  said  bills,  alleging  that  the 
taxes  levied  on  the  property  of  the  complain- 
ant did  not  in  any  one  of  the  parishes  named 
in  the  bill  amount  to  the  sum  of  $2,000,  and 
because  such  taxes  so  levied  were  payable  to 
and  levied  for  the  state,  the  respective  parish, 
and  the  levee  board  of  the  levee  district  in 
which  such  parish  was  situated;  and  alleging 
that  the  assessors  and  tax  collectors  of  each  of 
said  parishes  could  not  be  joined  for  the  pur- 
pose of  giving  the  circuit  court  jurisdiction. 
The  defendants  also  filed  an  answer,  setting 
up  various  matters  on  which  they  contended 
that  the  bank's  exemption  from  taxation  was 
DO  longer  operative. 

The  demurrer  was,  after  argument,  over- 
ruled. Replication  to  the  plea  and  answer 
were  filed.  The  complainant  put  in  evidence 
the  original  charter  of  the  bank  and  several 
acts  of  the  legislature  amendatory  thereof;  the 
revenue  act  of  the  legislature  for  the  year  1890, 
and  extracts  from  the  assessment  rolls  of  the 
several  parishes  named  in  the  original  and 
amended  bill,  showing  the  property  owned 
by  the  bank  and  the  amount  of  taxes  as- 
sessed thereon.  The  defendants  put  in  evi- 
dence certificates  from  the  respective  parishes, 
showing  the  property  owned  by  the  bank  and 
the  amount  of  taxes  assessed  thereun. 
321]  *0n  November  22,  1893,  after  argument 
the  court  entered  a  decree,  sustaining  the  plea 
to  thejurisdictionanddismissingthebillat  com- 
plainant's costs.  The  decree  further  ordered 
that  a  fee  should  be  allowed  the  solicitor  of  the 
defendants,  amounting  to  10  per  cent  of 
the  taxes  sought  to  be  enjoined  in  the  bill,  viz., 
the  sum  of  $317.44,  to  be  paid  by  complainant 
as  part  of  the  costs  in  the  case.  From  this  de- 
cree an  appeal  was  prayed  and  allowed  to  this 
court.  A  certificate  was  duly  signed  by  the 
judge  of  the  circuit  court,  setting  focth  that 
the  question  decided  was  solely  that  raised  by 


the  plea  to  the  jurisdiction  of  the  court,  and 
directing  that  copies  of  the  bill,  the  exbibiti 
showing  the  taxes  involved  and  the  property 
on  which  the  taxes  were  levied,  and  the  valii»- 
tion  of  said  property,  and  of  the  plea  and  de- 
cree, should  be  attached  to  the  certificate. 

Meur$.  Wm.  A.  Maury  and  CJiarle$  J. 
Boatner  for  appellant. 

Messrs,  M.  J.  Cunninffham,  Attorney 
General  of  Louisiana,  A.  H.  Leonard*  end 
Alex.  Porter  Morse  for  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  first  assignment  of  error  questions  the 
correctness  of  the  decree  of  the  court  in  sue- 
taining  the  plea  to  the  jurisdiction  and  dismiat 
ing  the  bill. 

The  bill  alleged  that  the  defendants  were 
about  to  assess  and  collect  state  and  pariah 
taxes  for  the  years  1889.  1890, 1891,  and  189^ 
and  the  aniended  bill  alleged  a  similar  purpoae 
as  to  taxes  for  1898.  Neither  bill  contained  a 
specific  allegation  as  to  the  amount  of  the  ae- 
sessment  or  taxes  for  any  one  parish,  bat 
averred  that  the  taxes  so  assessed  exceeded. 
exclusive  of  interest  and  costs,  the  sam  of 
$2,000. 

This  must  be  understood  to  mean  that  the 
aggregate  amount  of  the  taxes  for  the  several 
parishes  exceeded  $2,000,  *and  the  theory  [322 
of  that  part  of  the  bill  evidently  was  that  the 
amount  involved,  in  order  to  confer  jurisdic- 
tion on  the  circuit  court,  could  be  reached  hy 
adding  together  the  taxes  for  the  several  par- 
ishes. But,  for  reasons  given  in  the  receel 
cases  of  Walter  v.  NortJieastern  R,  Co.  147  U. 
S.  870  [37:  206],  and  Nortliern  P.  R,  Cd.  ▼. 
W,alker,  148  U.  S.  891  [87:  494],  jurisdiction 
cannot  be  conferred  on  the  circuit  court  by 
joining  in  one  bill  a^^inst  distinct  defeudanta 
claims  no  one  of  which  reached  the  jurisdic- 
tional amount.  It  is  now  contended  that,  as  it 
appears  in  the  extract  from  the  assessment  roll 
for  the  year  1892.  that  the  tax  for  that  year 
u<isessed  and  in  the  hands  of  John  8.  Young, 
sheriff  for  the  parish  of  Caddo,  for  collection, 
amounted  to  upwards  of  $900.  it  can  be  aa- 
sumed  that  the  taxes  for  the  years  1889,  1890, 
and  1891  were  for  similar  amounts,  and  thua, 
in  the  case  of  that  parish  at  least,  that  jurisdic- 
tion was  shown.  But.  as  the  fact3  showing 
jurisdiction  do  not  affirmatively  appear  in  the 
bill,  and  as.  for  some  reason  that  does  not  ap- 
l^ear.  the  proof  was  rcMricled  to  the  year  1803, 
we  do  not  think  the  defect  i&  supplied  by  such 
a  conjecture. 

It  is  further  argued  that  jurisdiction  may  be 
seen  in  the  averment  of  the  bill  that  the  value 
of  the  exemption  of  the  bank's  property  durin|( 
the  continuance  of  its  charter  exceeds  $2,000 
for  each  parish.  But  the  answer  to  this  ia. 
that  this  is  not  a  suit  to  exempt  property  from 
taxation  permanently.  The  purpose  of  the 
bill  is  to  restrain  certain  tax  assessors  and  tax 
collectors  from  collecting  taxes  for  specific 
years,  and,  if  the  amount  of  such  taxes  doea 
not  confer  jurisdiction,  it  is,  from  the  nature 
of  things,  impossible  for  a  court  to  foreaee 
what,  if  any,  taxes  may  be  assessed  in  the 
future. 
It  is,  however,  suggested  that  the  allegatioM 
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of  the  bill  and  the  evIdeDce  adduced  to  sustain 
the  plea  leave  it  uncertain  whether,  if  the  facts 
were  made  fully  to  appear,  jurisdiction  might 
not  be  maintainable,  this  court  should  reverse 
tbe  decree  in  order  to  afford  an  opportunity  to 
the  complainant  to  make  it  appear,  by  com- 
petent evidence,  what  were  the  amounts  of  the 
taxes  assessed  and  levied  for  the  whole  four 
3231*year«,  and  also  for  the  year  1893  covered 
bv  the  amended  bill;  and  reference  is  made  to 
Sarthern  P.  R,  Co.  v.  Walker,  148  U.  S.  892 
[37:  495],  a  case  somewhat  similar  to  tbe  pres- 
<'nt.  where  such  a  course,  it  is  said,  was  fol- 
lowed :  We  do  not  feel  warranted  to  reverse 
the  decree  of  the  court  below  on  such  a  view, 
but  as  we  are  constrained  to  reverse  the  decree, 
for  reasons  presently  to  be  stated,  we  shall 
leave  it  to  tbe  court  below  to  exercise  its  own 
discretion  in  the  matter  of  further  proceedings 
of  the  kind  suggested. 

Error  is  assigned  to  the  action  of  the  court 
<lecreeing  that  tbe  complainant  should  pay 
tbe  costs,  including  a  fee  of  upwards  of  $300  to 
tbe  defendants'  counsel. 

As  a  general  rule,  an  appeal  will  not  lie  in 
tbe  matter  of  costs  alone.  But  such  appeals 
bave  been  sustained  in  particular  circum- 
stances, as.  for  instance,  where  the  costs  have 
been  directed  to  be  paid  out  of  a  trust  fund. 
In  Internal  Improio,  Fund  v.  Oreenough, 
105  U.  8.  528  [26:1158],  this  court  said, 
through  Mr.  Justice  Bradley,  that  the  objec- 
tion to  an  appeal  on  the  ground  of  its  being 
from  a  decree  for  costs  only,  is  untenable. 
However,  in  the  present  case,  the  appeal  was 
not  taken  from  tbe  decree  on  the  sole  ground 
that  costs  were  wrongfully  awarded,  and,  as 
tbe  entire  decree  is  before  us.  it  is  competent 
for  us  to  consider  whether,  when  a  circuit 
court  dismisses  a  suit  for  want  of  jurisdiction, 
it  can  give  a  decree  for  costs,  including  a  fee 
in  the  nature  of  a  penalty,  to  the  defendants' 
■counsel. 

The  revenue  law  of  Louisiana,  Act  106  of 
1890,  §  56,  provides  that  the  attorney  at  law 
who  represents  the  tax  collector  in  injunction 
proceedings  shall,  in  case  of  a  successful  de- 
fense, receive  a  compensation  of  10  per  cent  on 
tbe  amount  of  the  taxes  and  penalties  collected 
as  the  result  of  the  proceedings,  which  shall  be 
paid  to  the  said  attorney  by  the  party  against 
whom  the  judgment  is  rendered,  and  shall  be 
collected  by  the  tax  collector  as  costs  at  the 
same  time  that  the  taxes  and  other  penalties 
are  collected.  It  would  seem  that  the  court 
below  applied  the  provisions  of  that  statute  in 
the  present  instance. 

Without  considering  or  deciding  whether  it 
would  be  tbe  duty  of  a  Federal  court  to  follow 
the  state  statute  in  assessing  costs,  and  particu- 
larly in  making  a  payment  to  an  attorney  at  law 
324]*of  afee  proportionate  to  the  amount  re- 
covered a  part  of  the  decree,  we  are  of  opinion 
tbat  this  aecree  was  erroneous  in  the  particu- 
lar complained  of.  Having  dismissed  the  bill 
for  want  of  jurisdiction,  the  court  was  without 
power  to  [decree  the  payment  of  costs  and 
penalties. 

Nn$hviUe  v.  Cooper,  78  U.  S.  6  Wall.  250 
[18:  8521,  was  a  case  where  the  circuit  court 
of  the  United  States  had  held  tbat  It  had  no 


for  that  reason,  yet  proceeded  to  give  a  judg- 
ment for  the  costs  of  the  motion,  and  ordered 
tbat  an  execution  should  issue  to  collect  them. 
This  court  said:  'The  court  held  that  it  had 
no  jurisdiction  whatever  of  the  case,  and  yet 
gave  a  judgment  for  tbe  cost  of  the  motion, 
and  ordered  that  an  execution  should  issue  to 
collect  them.  This  was  clearly  erroneous.  If 
there  were  no  jurisdiction,  there  was  no  power 
to  do  anything  but  to  strike  the  case  from  the 
docket.  '  In  that  view  of  the  subject  tbe  mat- 
ter was  as  much  coram  nonjudice  as  anything 
else  could  be,  and  the  award  of  costs  and  exe- 
cution was  consequently  void.  Such  was  the 
necessary  result  of  the  conclusions  of  the  court." 

In  Inglee  v.  Coolidge,  15  U.  8.  2  Wheat.  863 
[4:  261],  it  was  said  by  the  Chief  Justice  that 
this  court  does  not  give  costs  where  a  cause 
is  dismissed  for  want  of  jurisdiction. 

In  IhrnthaU  v.  Kenry,  76  U.  S.  9  Wall.  566 
[19:  562|,  where  tbe  circuit  court  of  the  United 
States  for  tbe  district  of  Mississippi  had  dis- 
missed a  bill  for  want  of  jurisdiction  and  had 
awarded  costs  to  tbe  resp<mdents,  this  court 
reversed  the  decree  for  tbat  reason,  and  re- 
manded tbe  cause,  with  directions  to  dismiss 
the  bill  of  complaint  but  witbout  costs.  Blad> 
lock  V.  Small,  127  U.  S.  96  [32:  70J. 

T^e  decree  of  the  court  below  i«  reversed^  and 
cause  remanded,  with  directions  to  proceed  in 
conformity  with  this  opinion. 


JOHN  MILTON  CAROTHERS,  Hff.  [325 

in    Err,, 
c. 

ISAAC  MAYER  ^<  a?. 

(See  S.  C.  Reporter*8  ed.  82f)-337.) 

Federal  question. 

In  ejectment  for  a  mfninir  claim  a  decision  of  tbe 
state  court  in  tavor  of  plaintiff's  title  under  a 
patent  of  the  United  States,  and  afrainst  the 
defenses  of  adverse  possession  and  an  alleged 
estoppel  in  pate,  presents  no  Federal  question. 

[No.  144.] 

Submitted  November  4, 1896.    Decided  November 

SO,  1896. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  Judgment  of 
that  court  affirming  the  judgment  of  the  Dir 
trict  Court  of  the  Sixth  Judicial  District  of 
Montana  in  favor  of  plaintiffs,  Isaac  Mayer  ei 
al.,  against  John  Milton  Carotbers  io  eject- 
ment for  a  mining  claim.  Dismissed, 
See  same  case  below,  14  Mont.  274. 

Statement  by  Mr.  Justice  Brown: 
This  was  an  action  of  ejectment  originallj 
brought  by  the  defendants  in  error.  Isaac 
Meyer  and  Andrew  J.  Wilson,  in  the  district 
court  of  the  sixth  judicial  district  of  Montana, 
in  and  for  the  county  of  Meagher,  to  recover 


Note.— ^  to  jwiMdictton  of  Federal  over  8tat€ 
.     .   ,.    .         .  J       .    .  courts;  necessity  of  Federal  qfuestion:  what  consU" 

jurisdiction  or  a  case  removed  to  it  from  a  stale   tutes  Federal  quettion^see  note  to  aamblio  v. 
court,  and  bad  sustained  a  motion  to  remand  I  western  Land  Co.  87: 207. 
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possessioD  of  five  lots  in  the  townsite  of  Neibart. 
The  complaint  alleged  a  seisin  in  fee  on  July 
22,  1887,  and  upon  the  trial  plaintiffs  intro- 
duced in  support  thereof  a  patent  of  the  United 
States  for  the  Eeegan  lode  mining  claim,  bear- 
ing date  July  27,  1887,  and  running  to  the 
plaintiffs. 

Defendants  averred  no  privity  of  title  under 
■uch  mining  claim  or  patent,  but  set  up,  first, 
an  adverse  and  exclusive  possession  of  the 
premises  since  June  1,  1883;  and.  second,  an 
equitable  defense  of  estoppel  arising  from  the 
following  state  of  facts,  namely:  Ihat  in 
April,  1882,  when  about  fifteen  or  twenty  peo- 
ple were  livine  in  that  vicinity,  a  meeting  of 
citizens  was  held  for  the  purpose  of  laying  out 
A  townsite,  the  Eeegan  being  then  a  located  min- 
ing claim;  that  at  such  meeting  it  was  agreed 
that  the  surface  ground  should  be  devoted  to 
townsite  uses;  that  each  citizen  should  be  enti- 
tled to  enter  with  the  recorder  not  to  exceed 
two  of  the  lots  as  laid  off,  and  that  each  citizen 
entering  lots  should  fence  them;  that  thereupon 
at  such  meeting  the  said  mining  claim  owners, 
d261*among  others  the  predecessor  in  interest 
of  plaintiffs,  be  being  at  that  time  the  claimant 
of  the  Eeegan  lode,  agreed  that  the  surface 
ffround  should  belong  to  the  town,  and  gave 
the  same  to  the  citizens  for  townsite  purposes; 
that  such  premises  were  so  laid  off  for  town 
purposes,  and  the  lots  were  entered  in  the  man- 
ner agreed  at  the  meeting  with  the  knowl- 
edge and  consent  of  plaintiffs'  predecessor  in 
Interest. 

A  general  demurrer  to  this  answer  having 
been  overruled,  plaintiffs  replied  by  a  denial  of 
the  defenses  therein  set  up. 

Upon  the  trial  defendants  offered  to  prove 
an  exclusive  continuous  possession  of  the  prem- 
ises from  1882  down  to  the  commencement  of 
the  action,  which  offer  was  rejected  by  the 
court,  under  objection  from  the  plaintiffs  that 
the  statute  of  limitations  could  not  becin  to 
run  until  the  patent  for  the  Eeegan  mining; 
claim  was  issued,  July  27,  1S87,  to  which 
rulinfif  the  defendants  excepted.  After  making 
proof  in  support  of  the  equitable  defenses  so 
pleaded,  the  trial  court  refused  all  instruc- 
tions asked  by  the  defendants  thereunder,  and 
directed  the  Jury  to  return  a  verdict  for  the 
plaintiffs. 

On  appeal  the  judgment  upon  such  verdict 
was  affirmed  by  the  supreme  court  of  Montana 
(14  Mont.  274),  whereupon  defendant  sued  out 
this  writ,  and  assigned  as  error,  first,  the  ruling 
uf  the  court  in  excluding  evidence  of  the 
adverse  possession  of  the  defendants  and  their 
predecessors  in  interest  prior  to  the  issuance  of 
the  patent;  and,  second,  to  the  action  of  the 
court  in  directing  the  Jury  to  return  a  verdict 
for  the  plaintiffs. 

Meura.  E  W.  Toole  and  Wm.  WalUkce, 

Jr. ,  for  plaintiff  in  error. 

Messrs.  A.  T.  Britton  and  A.  B.  Browne^ 

for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

Upon  the  facts  above  stated,  the  supreme 
court  held,  first,  that  the  statute  of  limitations 
d27]did  not  bei^in  to  run  against  the 'mining 
claim  until  the  patent  had  b^n  issued,  follow- 


ing  in  this  particular  King  v.  Thomas,  6  Mont. 
409;  and,  second,  that  the  matters  alleged  as 
an  estoppel  having  taken  place  before  the  time 
the  plaintiffs  made  their  application  for  a  pa^ 
ent,  and  notice  of  such  application  having  been 
given,  that  all  adverse  claimants  were  given 
an  opportunity  of  contesting  the  applicants 
right  to  a  patent,  and  that  the  patent  having 
been  issued,  it  was  too  late  to  base  a  defense 
upon  facts  existing  prior  thereto,  citing  in  sup- 
port of  its  position  a  prior  ruling  of  Uie  court 
in  Talboti  v.  King,  6  Mont.  76. 

Neither  of  these  defenses  presents  a  Federal 
question.  Defendants  asserted  no  right  under 
a  Federal  statute;  made  no  claim  under  any 
Federal  patent;  claimed  solely  under  a  statuie 
of  limitations,  which  the  highest  court  of  the 
state  declared  did  not  protect  them,  and  cer- 
tain matters  of  allecred  estoppel  in  pais,  which 
the  court  held  to  constitute  no  defense. 

Th€  torit  of  error  must  therefore  be  dis- 
missed. 


CENTRAL  RAILROAD  &  BANEING 
COMPANY  et  al.,  Appts., 

WILLIAM  A.  WRIGHT. 

(See  6.  C.  Reporter*8  ed.  3S7-337.) 

State  decision — taxation  of  railroad  property — 
subsequent  incorporation  of  eountiee. 

1.  The  beadnote  of  a  Georpria  case  construing  a 
statute  will  not  be  regarded  by  tbls  court  as  coo- 
trolliDflT*  when  it  is  not  borne  out  by  an  examina- 
tion of  the  case,  and  ttie  opinions  of  the  three 
Judges  of  the  court  agree  simply  in  the  result, 
but  no  two  of  them  concur  in  such  construction. 

2.  Taxation  of  real  and  personal  property  of  a 
railroad  company  in  the  ratio  that  other  like 
property  is  taxed  is  within  the  power  of  counties 
and  other  municipal  corporations,  under  Qa. 
Laws  1833,  p.  246,  as  amended  Dec.  14, 1835,  charter- 
ing a  company  with  the  provisions,  that  the  raU- 
road  and  appurtenances  shall  not  be  taxed  higher 
than  i  percent  on  its  annual  net  income,  and  also 
that  no  municipal  or  other  corporation  shall  have 
power  to  tax  the  stock  of  the  company,  but  may 
tax  any  property,  real  or  personal,  of  the  com- 
pany, in  the  ratio  of  taxation  of  like  property. 

8w  The  subsequent  incorporation  of  counties  or 
other  municipalities  will  ioclude  them  among* 
the  ^'municipal  or  other  corporations"  wblcb 
may  tax  the  real  or  pcrsooal  property  of  the  rail- 
road company  chartered  by  Ga.  Laws  l)*-'3, 
p.  248,  although  a  county  was  not  a  corporation 
when  that  act  was  passed. 

[No.  300.] 

Argued  October  gg,  1896.   Decided  November  So, 

1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia  for  the  payment  by  the  receiv- 
ers of  the  Central  Railroad  &  Banking  Com- 
pany of  certain  taxes  upon  its  property  in 
different  counties  and  cities.     Affirmed. 

Note.— jiM  to  direct  (ores,  see  note  to  Scholey  v. 
Rew.  23:  99. 

Ak  to  poioer  of  Mates  to  tax,  see  note  to  Dobbin* 
y.  Erie  County  Comrs.  10: 1022. 
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Statement  by  Mr.  Justice  Brown: 

Thi8  wa3  an  intervening  petition  filed  by 
William  A.  Wright,  comptroller  general  of  the 
Blate  of  Qoorgia,  praying  that  the  receivers  of 
the  Centra]  Railroad  &  Banking  Company,  ap- 
pointed in  a  suit  for  the  foreclosure  of  a  mort- 
gage to  the  Farmers*  Loan  &  Trust  Company, 
be  required  to  pay  him  certain  taxes  said  to  be 
due  by  the  corporation  for  the  year  1891,  upon 
its  property  in  different  counties  and  cities 
upon  the  line  of  its  road  in  the  state  of  Geor- 
gia, which  taxes  were  claimed  to  be  a  lien  upon 
the  property  of  the  road. 

The  taxes  were  assessed  in  pursuance  of  cer- 
tain  acts  of  the  general  assembly,  passed  in 
1889  and  1890,  authorizing  counties  and  cities 
to  tax  railroad  property.  The  taxes  were 
levied  upon  the  railroad  and  appurtenances  of 
that  portion  of  the  Central  Railroad  between 
Savannah  and  Macon,  and  included  no  other 
property  of  the  company.  The  defendants 
claim  the  taxes  to  be  invalid,  upon  the  ground 
that  the  railroad  and  its  appurtenances  overthat 
part  of  the  line  from  Savannah  to  Macon  were 
subject  only  to  a  taxation  of  ^  of  1  per  cent 
upon  the  net  annual  income  of  the  road,  and 
that  the  acts  of  1889  and  1^90.  in  so  far  as  they 
authorized  the  taxation  of  its  property  by 
counties  and  other  municipalities,  impaired 
the  obligation  of  the  original  contract  of  the 
state  contained  in  its  charter,  and  were  there- 
fore void. 

The  circuit  court  was  of  opinion  that  the 
taxes  were  properly  levied,  and  made  a  decree 
for  their  payment  by  the  receivers,  and  from 
that  decree  the  corporation  and  its  receivers 
appealed  to  this  court. 

Messrs.  A.  R.  Lawton,  Henry  C,  Cunning- 
ham,  and  Samuel  B.  Adams  for  appellants. 
Mr.  J.  Iff.  Terrell  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

329]  *Thi8  case  raises  the  question,  fre- 
quently presented  to  this  court,  of  the  power 
of  a  state  to  impose  upon  a  corporation  a  tax 
not  provided  for  or  contemplated,  norj^et  ex- 
pressly forbidden,  in  its  original  charter. 

The  defendant  corporation  was  chartered  in 
1883  (Ga.  Laws  1833,  p.  246),  under  the  name 
of  the  Central  Railroad  &,  Canal  Company. 
"f«r  the  purpose  of  opening  a  canal-or  railroad 
communication  from  the  city  of  Savannah  to 
the  interior  of  the  state."  The  7lh  section  de- 
clared that  "the  said  canal  or  railway,  and  the 
appurtenances  of  the  same,  shall  not  be  sub^ 
iected  to  be  taxed  higher  than  \  per  cent  upon 
Its  annual  net  income."  On  December  14, 
1835,  the  genera]  assembly  passed  an  amenda- 
tory act  (Laws  1833.  p.  217),  under  which  the 
road  was  constructed,  changing  the  name  to 
the  Central  Railroad  &  Bankmg  Company,  and 
giving  it  certain  banking  powers  and  privi- 
leges. The  18ih  section  of  this  act  provided 
that  "the  said  railroad,  and  the  appurtenances 
of  the  same  shall  not  be  subjected  to  be  taxed 
higher  than  ^  of  1  per  cent  upon  its  annual  net 
income,  and  no  municipal  or  other  corporation 
shall  have  power  to  tax  the  stock  of  said  com- 
pany, but  may  tax  any  property,  real  or  per- 
sonal, of  the  said  company,  within  the  juris- 
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diction  of  said  corporation  in  the  ratio  of 
taxation  of  like  property." 

No  other  act  affecting  the  question  at  issue 
was  passed  until  1889,  when  the  general  assem- 
bly provided  a  general  system  of  taxation  of 
railroad  property  in  each  of  the  counties  of  the 
state  through  which  the  railroads  ran,  and  re- 
quired the  various  companies  to  make  annual 
returns  to  the  comptroller  general,  under  the 
oath  of  the  president  or  chief  executive  officer, 
and  enacted  that  they  should  be  subjected  to 
taxation  in  every  county  through  which  their 
roads  might  pass.  Other  sections  of  the  act  pro- 
vided how  the  amounts  should  be  assessed  and 
paid,  and  the  manner  of  issuing  execution  io 
the  event  they  were  not  paid. 

By  another  act,  approved  December  24. 
1890.  railroad  companies  were  subjected  if> 
taxation  upon  their  property  located  in  the 
different  towns  and  cities  of  the  state. 

By  reason  of  the  fact  that  all  of  the  property 
and  effects  of  *the  Central  Railroad  &  [336 
Banking  Company  were  in  the  hands  of  re- 
ceivers, appointed  by  the  circuit  court  of  the 
United  Slates,  under  certain  bills  filed  to  fore- 
close a  mortgage  to  the  Farmers*  Loan  &  Trust 
Company,  the  comptroller  general  was  unable 
to  collect  such  taxes  by  the  ordinary  process  of 
levy  and  sale,  and  therefore  filed  his  petition 
against  such  receivers,  praying  that  they  might 
be  required  to  pay  him  the  taxes.  Under  the 
acts  of  1889  and  1890  the  corporation  made  the 
returns  required,  and  paid  such  taxes  as  were 
assessed  upon  those  parts  of  its  property  which 
were  admitted  to  be  subject  to  taxation,  but 
contended  that,  as  to  its  original  line  between 
Savannah  and  Macon,  it  could  not  be  taxed» 
either  by  the  state  or  by  its  municipalities,  at 
a  greater  rate  than  i  of  1  per  cent  upon  its  net 
annual  income. 

In  §  18  of  the  act  of  1835,  above  cited,  there 
is  an  express  prohibition  against  the  municipal 
taxation  of  the  "stock"  of  the  company,  and 
an  express  permission  to  tax  any  * 'property'* 
of  the  company  within  the  jurisdiction  of  the 
corporation.  The  real  question  is  whether 
these  two  clauses  can  be  reconciled,  and  each 
given  its  proper  effect.  The  position  of  the 
railway  company  in  this  connection  is  that  the 
railroad  and  its  appurtenances  may  not  be 
taxed  either  by  the  state  or  by  m unici pall t lea 
or  counties,  at  a  greater  rate  than  ^  of  1  per 
cent  upon  its  net  annual  income;  that  thia 
amount  having  been  paid,  the  power  to  tax 
the  railroad  and  its  appurtenances  has  been  ex- 
hausted; that  the  permission  given  the  munici- 
palities to  tax  the  property  of  the  company 
applies  only  to  such  property  as  is  not  included 
in  the  term  "railroad  and  appurtenances"  and 
must  have  beetrinteBded  to  include  such  prop- 
erty as  the  corporation,  by  virtue  of  its  bank- 
ing powers,  could  purchase  or  might  receive 
in  satisfaction  of  debts.  It  is  further  con- 
tended that  the  prohibition  of  the  taxation  of 
the  stock  applies  equally  to  the  property  rep- 
resented by  the  stock. 

In  support  of  this  contention  we  are  cited  to 
certain  decisions  holding  that  a  tax  upon  the 
"property"  of  a  railway  company  is  within  the 
prohibitionof.ataxuponthe**slock"of  the  com- 
pany: in  other  words,  that  a  tax  upon  the  prop- 
erty  *is  a  tax  upon  the  stock.  In  ex-  [33 1 
amining  these  cases,  however,  it  will  be  found 
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that  the  words  "stock**  or  "capital  stock"  were 
used  in  the  sense  of  the  capital,  the  plant,  or 
the  property  of  the  company,  and  not,  as  in 
this  statute,  in  the  sense  of  stock  or  shares  of 
stock,  as  distinguished  from  the  property  of 
the  company.  Thus,  in  Home  R.  Co.  ▼.  Borne, 
14  Ga.  275,  there  was  an  attempt  made  to  levy 
a  tax  upon  the  property  of  the  Rome  Railroad 
€k>mpany  within  the  corporate  limits  of  the 
city  of  Home.  There  was  a  provision  in  the 
charter  that  the  "stock**  of  the  company  should 
"not  be  liable  to  any  tax,  duty,  or  imposition 
whatever,  unless  such,  and  no  more,  as  is  now 
in  the  banks  of  this  state.'*  The  tax  was  held 
to  be  invalid.  As  it  appeared  in  this  case  that 
a  certain  part  of  the  stock  of  the  company, 
which  was  on  deposit  in  the  bank,  was  ex- 
pressly permitted  to  be  taxed,  it  was  apparent 
that  tlie  word  "stock"  was  used  in  the  sense  of 
property,  and  that  the  money  of  the  company 
on  deposit  in  the  banks  was  intended  to  be 
distinguished  from  its  other  property. 

So,  also,  in  State,  South  Carolina  R  Co.,y. 
Hood,  15  Rich.  L.  177.  a  charter  of  a  railroad 
company  exempting  the  "stock"  of  a  railroad 
company  from  taxation  was  held  also  to  ex- 
empt its  "gross  income."  as  the  income  was 
only  an  accessory  of  the  stock,  which  was  an 
aggregate  of  Uie  property  and  effects  of  the 
corporation. 

Indeed,  the  general  tenor  of  the  authorities 
is  to  the  effect  that  where  there  is  a  general 
exemption  of  the  stock  or  capital  stock  of  a 
corporation,  without  other  explanatory  words, 
the  exemption  applies  equally  to  the  property 
•of  the  corporation  represented  by  its  shares  of 
stock.  Gordon  y.  Baltimore,  5  Gill,  231;  Bal- 
timore  v.  Baltimore  dt  0.  R.  Co,  6  Gill.  288; 
Slate  V.  Cumberland  db  P.  B.  Co,  40  Md.  22; 
€onnersville  v.  State  Bank,  16  Ind.  105;  New 
Jlaten  v.  City  Bank,  81  Conn.  106;  Uannibal 
4ib  St.  J.  B.  Co.  V.  ShaekUtt,  80  Mo.  550.  And, 
In  Central  B.  d  B.  Co.  v.  Georgia,  02  U.  S. 
665  [28:  757J,  it  was  held  by  this  court  that,  in 
yiew  of  the  18th  section  of  the  act  of  1885.  the 
atate  itself  could  not  tax  the  property  of  the 
Central  Railroad  <&  Banking  Company  between 
'S32]*Sav&nnah  and  Macon  beyond  ^  of  1  per 
cent  upon  its  annual  net  income,  notwithstand- 
ing that,  in  1872.  it  had  become  consolidated 
with  the  Macon  <&  Western  Railroad  Company, 
whose  charter  did  not  possess  such  immunity 
from  taxation. 

The  only  embarrassment  in  the  case  arises 
from  a  decision  of  the  supreme-court  of  Geor- 
icia  in  the  case  of  Bibb  County  y.  Central  B,  d 
Bkg.  Oo,  40  Ga.  646.  It  appeared  in  this  case 
that  the  ordinary  of  Bibb  county  endeavored 
to  levy  a  tax  upon  the  property  of  railroad  com- 
panies havine  their  termini  in  Macon,  and  it 
was  submitted  to  the  judge  of  the  Macon  circuit 
to  decide  whether,  under  its  charter,  the  com- 
pany could  be  taxed  for  county  purposes,  or 
was  liable  for  any  other  tax  than  i  of  1  per 
cent  upon  its  annual  net  income.  The  Judge 
held  that  so  much  of  the  property  as  was  neces- 
aary  and  proper  for  sustaining  the  railroads 
was  exempt  from  the  county  tax,  but  that  such 
of  its  real  estate  as  was  not  improved  and  in 
use  was  subject  to  be  taxed  until  it  was  im- 
proved and  used  for  railroad  purposes.  Both 
parties  appealed  to  the  supreme  court  of  the 
state. 

AM 


The  head  note  of  the  case  in  that  court  indi- 
cates the  ruling  of  the  court  to  have  been  that 
all  the  property  of  the  company  that  was 
necessary  and  proper  for  laying,  building,  and 
sustHining  the  railroad  constituted  a  part  of  its 
capital  stock,  and  was  not  liable  to  be  taxed 
in  any  other  manner  than  was  specified  in  its 
charter;  but  that  any  other  property  owned  by 
the  company,  which  was  not  necessary  for  that 
purpose,  might  be  taxed  by  the  county  or  other 
corporation  in  the  ratio  of  taxation  of  like 
property.  The  statement  of  the  headnote, 
however,  is  not  borne  out  by  an  examination 
of  the  opinions.  The  court,  which  then  con- 
sisted of  three  members,  was  unanimous  in  re- 
yersing  the  judgment  of  the  court  below,  but 
each  gave  a  different  reason  for  his  opinion. 
Mr.  Justice  Warner,  who  delivered  the  first 
opinion,  held  that  the  stock  of  the  company 
consisted  of  its  capital  invested  in  such  prop- 
erty as  was  necessary  and  proper  for  conduct- 
ing its  business,  and  was  not  liable  to  be  taxed 
in  any  other  manner  than  was  specified  in  the 
charter,  either  by  the  state  or  by  the  coimtv 
corporation ;  but  *that  any  other  property  [333 
owned  by  it  which  was  not  necessary  and  prop- 
er for  railroad  purposes,  might  be  taxed  in  the 
ratio  of  taxation  of  like  property.  Mr.  Justice 
McCay  concurred  upon  the  ground  that  under 
the  laws  of  Georgia,  as  they  then  existed,  no 
county  tax  could  be  collected  upon  any  prop- 
erty not  taxed  by  the  state;  that  although  the 
state  had  expressly  reserved  the  right  to  au- 
thorize municipal  and  other  corporations  to  tax 
for  local  purposes  the  property  of  the  company, 
it  had  not  by  any  law  been  as  yet  conferred  on 
the  counties.  Chief  Justice  Brown,  on  the 
other  hand,  held  that  although  the  state  had 
relinquished  her  right  of  taxation  beyond  a 
percentage  upon  the  income,  the  company  had 
expressly  agreed  that  a  municipal  or  other  cor^ 
poration  might  tax  any  property  of  the  com* 
pany  within  its  jurisdiction ;  that  such  prop- 
erty was  not  limited  to  such  as  the  comp  iny 
might  have  purchased  in  payment  of  debts, 
and  the  like,  which  was  not  appurtenant  to  the 
road,  but  that  the  municipal  corporation, 
through  which  the  road  ran,  might  tax  any  of 
its  property,  real  or  personal,  in  the  ratio  of 
taxation  imposed  on  any  other  like  property. 
But,  he  was  further  of  opinion  that  the  power 
had  not  been  exercised  as  to  any  part  of  the 
property  of  the  company  not  subject  to  a  state 
tax;  that  the  county  was  only  authorized  to 
levy  a  percentage  on  the  state  tax,  and  that  as 
the  state  was  not  authorized  to  levy  a  tax  upon 
the  road  and  its  appurtenances,  and  none  such 
had  been  levied,  there  was  no  state  tax  upon 
which  the  county  could  assess  a  percentage. 

If  the  opinion  of  Mr.  Justice  Warner  had 
been  the  opinion  of  the  court,  it  would  have 
been  difScult  to  avoid  the  conclusion  that  this 
was  a  construction  of  the  charter  which  would 
have  been  binding  upon  the  Federal  court,  as 
it  held,  in  effect,  that  the  law  taxing  the  prop- 
erty of  the  railroad  impaired  the  obligation  of 
the  contract  contained  in  the  charter.  But  his 
opinion  was  not  the  opinion  of  the  court,  but 
of  only  one  of  its  three  members.  The  opin- 
ion of  the  court  was,  simply,  that  the  action  of 
the  court  below  should  be  reversed  for  reasons 
in  which  no  two  of  its  members  concurred. 

As  our  attention  has  not  been  called  to  any 
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834]  later  case  in  *the  supreme  court  of  the 
state  of  Georgia  which  ^ives  a  different  con- 
struction to  the  charter  of  this  road,  we  consid- 
er ourselves  at  liberty  to  deal  with  the  question 
presented  in  this  case  as  an  original  one  to 
which  the  supreme  court  of  the  state  has  not 
given  an  answer. 

In  this  aspect,  we  can  have  no  doubt  what- 
ever of  the  power  of  municipalities  to  do  ex- 
actly what  the  charter  authorized  them  to  do, 
namely,  to  tax  any  property,  real  or  personal, 
of  the  company  within  the  jurisdiction  of  the 
corporation  in  the  ratio  of  taxation  of  like 
property.     While,  as  above  stated,  the  word 
"stock'^  has  sometimes  been   held  to  include 
the  property  of  the  corporation  represented  by 
its  stock,  this  is  true  only  when  the  context 
does  not  require  a  different  construction.  The 
distinction  was  clearly  stated  by  Chief  Justice 
Waitein  Memphis  dtC.R.  Co,v.  Qaine$,^l  U.  S. 
097  [24: 1091],  in  which  the  charter  of  a  rail- 
road company  provided  that  "thecapital  stock 
of  said  company  shall  be  forever  exempt  from 
taxation,  and  the  road,  with  all  its  fixtures  and 
appurtenances,  including  workshops,  machin- 
ery, and  vehicles  of  transportation,  shall  be  ex- 
empt from  taxation  for  the  period  of  twenty 
J  ream  from  the  completion  of  the  road  and  no 
ODger."    It  was  insisted  by  the  road  that  the 
term  * 'capital  stock"  must  be  held  to  signify 
tlie  property  purchased  therewith  and  repre- 
sented thereby,  and  that  it  necessarily  followed 
t^at  the  perpetual  exemption  of  the  stock  from 
^autation  extended  to  such  property,  and  that 
9\Xi  effect  might  be  given  to  the  charter  by  ex- 
empting for  a  limited  period  such  property  as 
'^vas    purchased  or  constructed  with  money. 
Viot  constituting  a  part  of  the  fund  subscribed 
toy  the  corporators,  but  borrowed  pursuant  to 
%.he  power  which  the  charier  conferred  upon 
"^he  company.    In  delivering  the  opinion  of  the 
«ourt,  Mr.  Chief  Justice  Waite  said  that  there 
''were  undoubtedly  many  cases  tu  be  found  in 
^his  and  other  courts  where  it  had  been  held 
that  an  exemption  of  the  capital  stock  from 
taxation   was  equivalent  to  an  exemption  of 
the  property  into  which  the  capital  had  been 
converted.     But  in  all  these  cases  the  question 
had  turned  upon  the  effect  to  be  given  to  the 
term  *'capitar'or  "capital  stock."  as  used  in  the 
835]  *particu]ar  charter  under  consideration, 
and  that  when  the  property  had  been  exempted 
by  reason  of  the  exemption  of  the  capital,   it 
had  been  because,  taking  the  whole  charter  to- 
cether,  it  was  apparent  that  the  legislature  so 
mlended.     "Thus  the  capital  stock  of  a  bank 
usually  consists  of  money  paid  in  to  be  used  in 
banking,   and   an  exemption  of  such  capital 
stock  from  taxation  must  almost  necessarily 
mean  an  exemption  of  the  securities  into  which 
the  money  had  been  converted  in  the  regular 
course  of  a  banking  business.     And,  in  gen- 
eral, an  exemption  of  capital  stock,  without 
more,  may,  with  great  propriety,  be  consid- 
ered, under  ordinary  circumstances,  as  exempt- 
ing that  which,  in  the  legitimate  operations  of 
the  corporation,  comes  to  represent  the  capi- 
tal."   It  was  held. however,  that  in  that  partic- 
ular case  it  could  not  have  been  understood 
that  the  property  was  to  represent  the  capital 
for  the  purpose's  of  taxation,  and  that  such 
property  was  taxable  under  the  original  char- 


ter  at  the  expiration  of  twenty  years  from  the 
completion  of  the  road. 

The  same  construction  was  given  to  a  similar 
provision  of  the  charter  of  the  Carlo  «&;  Fulton 
Railroad  Company  in  St.  LouUJ.  M.  d>  8.  R.  Co. 
V.  Loflin,  98  U.  8.  559  [25 :  222].  So  in  Bank  of 
Commerce  v.  Tennessee,  104  U.  8.  493  [20: 810], 
where  a  bank  was  required  to  "pay  to  the 
state  an  annual  tax  of  ^  of  1  percent  upon  each 
share  of  capital  stock,  in  lieu  of  all  other 
taxes/'  and  was  also  allowed  to  "purchase  and 
hold  a  lot  of  ground"  for  its  place  of  business, 
and  hold  such  real  property  as  might  be  con- 
veyed to  it  to  secure  its  debts,  it  was  held  that 
the  immunity  from  taxation  extended  otilv  to 
so  much  of  the  building  as  was  required  by 
the  actual  wants  of  the  bank  to  carry  on  its 
business.  8ee  also  Wiggins  Ferry  Co.  v.  Ea*t 
St  Ixmis,  107  U.  8.  805  [27:419],  and  Tennessee 
V.  WhiitM)rih,  117  U.  8.  129  [29:  8301. 

From  a  review  of  these  cases,  it  is  evident 
that  while  in  the  absence  of  any  words  show- 
ing a  different  intent,  an  exemption  of  the 
stock  or  capital  stock  of  a  corporation  may  im- 
ply, and  carry  with  it,  an  exemption  of  the 
property  in  which  such  stock  is  invested,  yet, 
if  the  legislature  uses  language  at  variance 
with  such  intention,  the  courts,  which  will 
never  presume  a  purpose  to  exempt  any  prop- 
erty from  its  just  share  of  *the  public  [830 
burdens,  will  construe  any  doubts  which  may 
arise  as  to  the  proper  interpretation  of  the  char- 
ter against  the  exemption. 

In  the  18th  section  of  the  charter  under  con- 
sideration there  are  three  clauses  which  cover 
the  question  of  taxation.  First,  the  railroad 
and  its  appurtenances  shall  not  be  subjected  to 
be  taxed  higher  than  ^  of  1  per  cent  upon  its 
annual  net  income;  second,  no  municipal  or 
other  corporation  shall  have  the  power  to  tax 
the  stock  of  said  corporation;  third,  but  such 
municipal  or  other  corporation  may  tax  any 
property,  real  or  personal,  of  the  said  com- 
pany within  the  iurisdiction  of  said  corpora- 
tion in  the  ratio  of  taxation  of  like  property. 
The  1st  clause  was  obviously  intended  as  a 
limit  upon  state  taxation;  the  second,  as  a  pro- 
hibition upon  the  powers  of  municipalities  to 
tax  the  shares  of  stock  held  by  its  citizens; 
the  third,  as  an  express  permission  to  tax  any 
property  of  the  company  within  its  jurisdic- 
tion for  local  purposes.  If,  as  insistea  by  the 
defendants,  this  permission  were  limited  to  the 
taxation  of  property  belonging  to  the  com- 
pany other  than  the  railroad  and  its  appurte- 
nances, the  clause  would  be  meaningless,  since 
the  Ist  clause,  limiting  taxation  to  a  percentage 
upon  the  income,  applies  only  to  the  railroad 
and  its  appurtenances,  and  leaves  to  the  state 
itself,  aa  well  as  to  its .  municipalities,  the 
power  to  tax  property  received  by  the  corpora- 
tion in  satisfaction  of  debts,  or  otherwise,  for 
purposes  disconnected  with  the  business  opera- 
tions of  the  railroad.  Full  effect  can  be  given 
to  these  three  clauses  only  by  sustaining  the 
right  of  the  municipalities  to  tax  any  prop- 
erty ot  the  company  withtn  their  jurisdiction. 
Indeed,  the  argument  made  here  was  the  vety 
one  made  in  connection  with  the  somewhat 
similar  clause  in  Memphis  <k  C,  R,  Co,  v.  Oaines, 
97  U.  8.  697  [24: 1091  J,  and  held  to  be  unsound. 

In  the  state  of  Georgia  there  seems  to  have 
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been,  prior  to  the  act  of  1889.  some  efforts 
made  to  subject  the  property  of  this  road  to 
municipal  taxation,  which  were  ineffectual  l)y 
reason  of  the  legislature  failing  to  provide  the 

f>roper  machinery  for  the  assessment  and  col- 
cction  of  such  taxes;  and,  as  late  as  1883,  it 
was  held  that  its  system  of  taxation  virtually 
3371  'excluded  counties  and  municipal  cor- 
porations from  levying  a  tax  upon  it  for  county 
or  municipal  purposes  by  making  no  provision 
for  the  assessment  and  collection  of  such  taxes. 
Hou$ton  County  v.  Central  Railroad,  72  Ga. 
211.  This  defect  seems  to  have  been  supplied 
by  the  acts  of  1889  and  1890,  and  we  see  no 
reason  why  the  system  of  taxation  provided 
by  these  acts  is  not  valid  and  consistent  with 
the  charter. 

We  regard  it  as  quite  immaterial  that  when 
the  act  of  1835  was  passed,  a  county  was  not 
a  municipal  corporation,  or  indeed  a  corpora- 
tion at  all.  The  power  given  by  the  18th  sec- 
tion not  only  extends  to  municipal  but  toother 
corporations,  by  which  was  evidently  intended 
Other  corporations  with  power  to  tax  for  local 
purposes.    If,  for  instance,  cities  were  reor- 

Sinized  under  the  names  of  boroughs  or  tax 
^  districts,  the  power  of  taxation,  so  far  as 
this  section  is  concerned,  would  pass  to  the 
rsame  corporation  under  its  new  name,  if  the 
legislature  so  directed;  and  the  fact  that  no 
corporations  existed  in  1835  under  the  names 
of  boroughs  or  taxing  districts,  would  not  af- 
fect the  question.  The  essential  thing  reserved 
was  the  power  to  tax  for  local  purposes  by 
whatever  corporation  then  existed,  or  should 
thereafter  be  called  into  being,  for  municipal 
purposes.  The  legislatu*^  could  not  foresee 
what  corporations  might  uiereafter  be  estab- 
lished for  municipal  purposes,  and  it  would 
be  frittering  awav  its  whole  object  to  limit  it 
to  corporations  then  existing. 

The  decree  of  the  court  below  tccu  clearly  right, 
4tnd  it  ii  therefore  affirmed. 


338]  EMMA  J.  GONZALES,  Appt,, 

t. 
E.  W.  FRENCH  et  al. 

(See  8.  C  Beporter^s  ed.  888-847.) 

Setting  aiide  patent  of  land  Jor  fraud—dcTiool 

grant  lands, 

2.  Where  a  claim  to  public  land  has  been  passed 
upon  bj  the  proper  local  oflBcers  of  the  land  de- 
partment, and,  upon  appeal,  by  the  Commissioner 
of  the  Oeoerai  Land  Oi&ee,  and,  upon  a  further 
appeaU  by  the  Secretary  of  the  Interior,  and  in 
pursuance  of  their  decisions  a  patent  has  been 
granted  for  the  land,  a  pre-emption  claimant.  In 
order  to  recover  the  land  from  the  patentee,  must 
aver  and  prove,  either  that  the  land  department 
«rred  in  the  construction  of  the  law  applicable 
to  the  case,  or  that  fraud  was  practised  upon  its 
offlcera,  or  that  they  themselves  were  chargeable 
with  fraudulent  practices. 

%  Mere  settlement  and  cultivation  upon  a  portion 


of  sections  16  and  36  of  public  lands  before  the 
same  were  surveyed,  without  any  entry  in  the 
land  office  or  any  declaratory  statement,  does 
not  exclude  the  land  from  the  school  ^rant  or 
prevent  the  operation  upon  it  of  the  act  of  Con- 
gress of  February  13,  1889.  authorizing  the  entry 
of  the  land  for  townsite  purposes. 

[No.  34.] 

Argued  and   Submitted    April  jP7.  t8,  1896. 
Decided  November    SO,  1896. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Arizona  aftirm- 
ing  the  juds:ment  of  the  District  Court  of  the 
Fourth  Judicial  District  of  that  Territory  sus- 
taining a  demurrer  to  the  complaint  and  dis- 
missing'the  suit  brought  by  Emma  J.  Gonzales, 
plaintiff,  against  E.  \V.  French  tt  al,,  to  de- 
clare the  defendant  to  be  trustee  of  the  plain- 
tiff, and  that  he  be  required  to  deliver  a  deed 
of  certain  land  to  the  plaintiff.     Affirmed. 

Statement  by  Mr.  Justice  Shiras: 
Emma  J.  Gonzales,  in  October,  1891,  filed 
a  bill  of  complaint  in  the  district  court  of  the 
fourth  judicial  district  of  the  territory  of  Ari- 
zona, against  E.  W.  French,  probate  judge  of 
the  county  of  Yavapai  and  territory  of  Arizona, 
and  former  trustee  of  the  inhabitants  of  the 
town  of  Flagstaff,  of  the  county  of  Coconino, 
and  J.  E.  Jones,  probate  judge  of  said  county 
of  Coconino,  and  the  successor  as  trustee  of  the 
inhabitants  of  the  said  town  of  Flagstaff,  and 
therein  alleged  that  she  was  the  equitable 
owner  of  a  certain  tract  of  land  containing  120 
acres,  and  formio|^  part  of  section  16,  T.  21  N.. 
R.  7  E.  of  the  Gila  and  Salt  river  meridian. 
The  facts,  as  alleged  by  her,  were  substantially 
these:  Prior  to  the  survey  of  said  township, 
Thomas  F.  McMillian,  Frank  Christie,  and 
Conrad  Farriner,  who  were  citizens  of  the 
United  States  over  the  age  of  twenty-one 
years,  and  qualified  pre-emptors,  while  pros- 
pecting for  a  home  upon  the  public  lands  of 
the  United  States  subject  to  pre  empiion.  or 
that  might  so  become  when  the  same  should 
be  surveyed,  settled  on  this  land,  intending  to 
claim  the  same  as  preemptors,  and  were  on  said 
land  at  the  date  of  survey  in  1878;  that  they  had 
built  dwelling  *houses  thereon  and  re-  [339 
duced  portions  of  it  to  cultivation  prior  to  such 
survey:  that  they  continued  to  improve  and 
claim  the  same  until  in  June,  1883,  when  the 
plaintiff  bought  from  the  said  occupants  all 
their  improvements  and  took  possession 
thereof;  that  she  afterwards,  and  while  living 
on  the  land  she  now  claims,  built  a  dwelling 
house  thereon  and  made  other  improvements, 
prior  to  April  2.  1885,  of  the  value  of  $3,000; 
that,  on  said  date,  she  made  formal  application 
to  the  register  and  receiver  of  the  United  States 
Land  Office  at  Prescott.  Arizona,  to  be  allowed 
to  file  a  pre*emption  declaratory  statement  for 
the  land,  and  to  enter  the  same,  tendering  to 
said  officers  the  proper  price  therefor,  said  ap- 
plication being  made  before  any  adverse  clmim- 
ant  was  known,  but  her  application  was  re- 
jected on  the  ground  that  the  land  was  reserved 
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for  scbooU;  tbat  on.  February  8, 1889,  Congress 
passed  an  act  for  the  relief  of  the  inhabitants 
of  Flagstaff,  Arizona,  the  tract  involved  in 
this  suit  being  embraced  in  the  half  section 
mentioned  in  said  act.  by  which  it  was  provided 
tbat  the  probate  judge  of  Yavapai  county 
night  enter  the  south  half  of  section  16,  town- 
ship 21  north,  range  7  east,  in  trust  for  the  oc- 
cupants and  inhabitants  of  Flagstaff.  The 
bill  further  alleged  tbat  the  tracts  settled  on 
«t  the  date  of  the  survey  were  excepted  by  U. 
49.  R^v.  Stat.  §  2275,  from  the  reservation 
of  the  16th  and  86th  sections  in  each  town- 
ship for  school  purposes,  but  that,  if  not 
so  excepted,  the  land  claimed  by  her  was 
released  from  any  such  reservation  by  said  act 
of  February  13,  1889,  and  became  subject  to 
her  settlement  claim;  that  the  said  French, 
probate  judge,  had  been  permitted,  on  Janu- 
ary 17,  1889,  to  make  townsitc  declaratory 
statement  for  the  benefit  of  the  inhabitants  of 
Flagstaff  for  said  half  section;  tbat  she,  the 
plaintiff,  contested  the  right  of  the  said  French 
to  make  townsite  entry,  and  prosecuted  her 
prcjtest  by  successive  appeals  to  the  Commis- 
sioner of  the  General  Land  Office  and  the  Sec- 
retary of  the  Interior,  but  that  a  patent  of  the 
United  States  ^as  issued  to  said  French  on 
said  entry  for  said  laud;  that  at  the  time  she 
purchased  said  improvements  and  settled  on  the 
land,  the  town  of  Flagstaff  was  unorganized 
340]  *and  unknown,  and  none  of  the  inhabit- 
ants were  then  settled  on  said  land  or  claiming 
SDV  part  of  it;  and  that  on  the  organization  of 
Coconino  county  the  land  in  suit  &came  a  part 
thereof,  and  the  defendant  Jones  became  pro 
bate  judge  of  the  new  county  and  the  successor 
to  French  in  the  trust.  The  plaintiff  asked  a 
decree  declaring  that  the  settlement  and  occu- 
pancy of  said  land,  at  the  date  of  survey,  by 
qualified  pre-emptors,  excluded  the  same  from 
the  reservation  for  school  purposes;  that,  by 
reason  of  defendants'  purchase  of  the  improve- 
ments and  her  own  occupancy  and  improve- 
ments, a  right  of  entry  attached  thereto  in  her: 
tbat  the  refusal  of  the  local  ofiicers  to  allow  her 
filing  in  1885  was  unlawful;  tbat  the  act  of 
February  18,  1889,  did  not  take  away  any  of 
her  rights,  but,  if  anything,  released  any  claim 
the  territory  of  Arizona  might  have  to  the 
land,  and  that,  under  the  townsite  laws  re- 
ferred to  in  said  act,  her  rights  as  a  settler 
were  and  are  superior  to  those  of  the  inhabi- 
tants of  Flagstaff,  as  to  the  particular  part  of 
the  section  covered  by  her  claim;  and  that  the 
said  patentee,  as  trustee  for  the  said  inbabi 
tants,  in  so  far  as  the  land  claimed  by  the 
plaintiff  is  embraced  in  said  patent,  should  be 
decreed  to  be  the  trustee  of  the  plaintiff,  and 
be  required  to  deliver  a  deed  for  the  same  to 
the  plaintifl. 

The  defendant  demurred  to  the  complaint  on 
the  general  ground  that  it  failed  to  state  facts 
iufiScient  to  constitute  a  cause  of  action.  This 
demurrer  was  sustained  by  the  district  court. 
The  plaintiff  elected  to  stand  on  her  complaint, 
and  A  final  decree  was  entered  dismissing  the 
till.  The  plaintiff  thereupon  appealed  to  the 
supreme  court  of  the  territory,  where  ihe  judg- 
ment below  was  aflSrmed,  from  which  decree 
sn  appeal  was  taken  and  allowed  to  this 
court. 
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Messrs,  S.  D.  Luckett  and  Henry  N,  Copp 
for  appellant. 
Mr,  Edward  B9L  Doe  for  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

^Section  1946  of  the  Revised  Statutes  [341 
enacted  that  sections  numbered  16  and  86  in 
each  township  of  the  territories  of  New  Mexico, 
Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Mon- 
tana, and  Wyoming  should  be  reserved  for  the 
purpose  of  being  applied  to  schools  in  the 
several  territories  named,  and  in  the  states  and 
territories  thereafter  to  be  erected  out  of  the 
same.  Section  2275  is  as  follows:  "Where 
settlements  with  a  view  to  pre  emption  have 
been  made  before  the  survey  of  the  lands  in 
the  field,  which  are  found  to  have  been  made 
on  section  16  or  86,  those  sections  shall  be  sub- 
ject to  the  preemption  claim  of  such  settler; 
and  if  they,  or  either  of  them,  have  been  or 
shall  be  reserved  or  pledged  for  the  use  of 
schools  or  colleges  in  the  state  or  territory  in 
which  the  lands  lie,  other  lands  of  like  quan- 
tity are  appropriated  in  lieu  of  such  as  may  be 
patented  by  pre-emptors.     .     .      " 

In  1878  a  survey  in  the  field  was  made  of 
the  township  in  which  the  lands  in  dispute 
were  situated,  which  survey,  together  with  a 
plat  of  the  same,  was  approved  February  8. 
1879.  At  the  time  of  the  survev  McMillan 
and  Farriner  were  residing  on  and  cultivating 
lands  constituting  a  portion  of  section  16,  and 
in  1883  Emma  J.  (Gonzales,  the  plaintiff  in 
error,  purchased  from  said  occupants  their 
improvements,  took  possession  of  the  land, 
and  crrected  additional  improvements  thereon. 

On  February  18.  1889  (25  Stat,  at  L.  668), 
Congress  enacted  the  following  law: 
''A  Bill  for  the  Relief  of  the  Occupants  of 

the  Town  of  Flagstaff,  County  of  Yavapai, 

Territory  of  Arizona. 

**Beit  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  probate  judge 
of  Yavapai  county,  territory  of  Arizona,  be, 
and  is  hereby,  authorized  to  enter.  In  trust  for 
the  occupants  of  the  town  of  Flagstaff  for 
townsite  purposes,  the  south  half  of  section 
16,  township  21  north  of  range  7  east.  Qila 
and  Salt  river  meridian,  in  the  territo^  of 
Arizona,  subject  to  the  provisions  of  §J5  2387, 
*2388.  and  2389  of  chapter  8  of  the  [342 
Revised  Statutes  of  the  United  States  relating 
to  townsites. 

"Sec.  2.  Tbat  upon  the  passage  of  this  act 
the  territory  of  Arizona,  through  its  proper 
officer,  shall  be,  and  is,  hereby  authorized  to 
select  as  indemnity  for  said  land,  and  in  full 
satisfaction  thereof  and  for  the  purpose  stated 
in  §  1946,  one  half  section  or  820  acres,  of 
public  lands,  in  any  office  in  said  territory,  said 
selections  to  be  made  according  to  legal  sub- 
divisions." 

On  January  17,  1889,  E.  W.  French,  as  pro- 
bate judge  of  said  countv.  in  trust  for  the  in- 
habitants of  the  town  of  Flagstaff,  filed  a  de- 
claratory statement  for  the  entry  of  said  south 
half  of  said  section  16,  and  on  July  29, 1889,  the 
plaintiff  in  error  appeared  before  the  local  land 
officers  and  filed  a  protest  against  thef  allow- 
ance of  said  entry  by  the  said  probate  judg^. 
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At  tbe  hearing  before  said  local  land  officers 
the  land  vma  awarded  to  tbe  said  probate 
judge  iD  trust  for  the  iobabitantsof  Flagstaff, 
and  tbe  plaintiff  appealed  successively  to  tbe 
Commissioner  of  tbe  General  Land  Office  and 
to  tbe  Secretary  of  tbe  Interior,  by  botb  of 
ivbom  ber  rigbtof  entry  was  denied;  tbe  land 
was  awarded  to  s>aid  probate  judge,  and  sub- 
sequently a  patent  was  issued  to  bim  in  trust 
for  tbe  occupants  and  inbabitants  of  tbe  said 
town  of  Fln^zstaff. 

As  the  claim  of  tbe  plaintiff  in  error  to  tbe 
land  in  question  was  passed  upon  by  tbe 
proper  local  officers  of  tbe  land  department, 
and  subsequently,  upon  appeal,  by  tbe  Com- 
missioner of  the  General  Land  Office,  and. 
upon  a  further  appeal,  by  tbe  Secretary  of  tbe 
Interior,  and  as  the  result  of  tbe  contest  was 
the  granting  of  a  patent  to  tbe  probate  judge  of 
the  county  of  Yavapai  a£  trustee  of  the  inhabi 
tants  of  tiie  town  of  Flagstaff,  tbe  plaintiff,  to 
maintain  her  bill,  must  aver  and  prove  either 
that  tbe  land  department  erred  in  tbe  construc- 
tion of  tbe  law  applicable  to  tbe  case,  or  that 
fraud  was  practised  upon  its  officers,  or  that 
they  themselves  were  chargeable  with  fraudu- 
lent practices.  Johnson  v.  Toiralep,  80  U.  8. 
18  Wall.  72  [20:  4851;  Moore  y.  Bobbins,  96  U. 
8.  5'60  [24:  848];  Steel  v.  St.  Louis  Smelt,  dt 
Srf,  Co.  106  U.  8.  447  [27:  206]. 
343]  ^Recognizing  this  well-settled  rule,  the 
plaintiff  contends  that  tbe  land  department  and 
tbe  supreme  court  of  Arizona  erred  in  failing  to 
find,  as  matter  of  law,  that  tbe  conceded  settle- 
ment of  McMillan  and  Farriner  on  tbe  land  in 
auestion,  prior  to  the  survey  in  tbe  field,  and 
leir  occupancy  of  tbe  same  with  tbe  intention 
of  claiming  said  land  under  tbe  pre-emption 
law,  excluded  said  land  from  the  reservation 
for  school  purposes.  In  other  words,  the  con- 
tention is  that  mere  settlement  and  cultivation 
upon  any  portion  of  sections  16  and  86  before 
tbe  same  shall  be  surveyed  exclude  such  por- 
tion from  tbe  school  grant;  and  Sherman  ▼. 
Buick,  93  U.  8.  209  [23:  849],  and  Imnhoe  Min. 
Co.  V.  Keystone  Consd.  Min.  Co.  102  Q.  8. 167 
[26: 126],  are  cited  to  that  effect. 

But  those  were  cases  decided  under  the  act  of 
March  3. 1853  (10  Stat,  at  L.  244),  under  which 
the  right  of  the  state  of  California  (o  school 
lands  arose,  and  it  was  held  that,  by  the  ex- 
press terms  of  the  7th  section  of  that  act, 
where  there  was  either  a  dwelling  bouse  or  tbe 
cultiyatioD  of  any  portion  of  the  land,  on 
which  someone  was  residing  and  was  assert- 
ing claim  to  it,  the  title  of  tbe  state  did  not 
▼est,  but  the  alternative  right  to  other  land  as 
indemnity  did. 

The  language  of  the  7tb  section  of  that  act: 
•*Where  any  settlement,  by  the  erection  of  a 
dwelling  bouse  or  the  cultivation  of  any  por- 
tion of  tbe  land,  shall  be  made  upon  the  16th 
and  36th  sections  before  the  same  shall  be  sur- 
veyed, .  .  .  other  lands  shall  be  selected  by 
tbe  authorities  of  tbe  state  in  lieu  thereof,"— 
Is  widely  different  from  that  of  g  2275:  "Where 
settlements,  with  a  view  to  pre-emption,  have 
been  made  before  the  survey  of  the  lands  in 
tbe  field,  which  are  found  to  have  been  made 
on  sections  16  and  36,  those  sections  shall  be 
subject  to  the  pre-emption  claim  of  such  settler, 
and  .  .  .  other  lands  of  like  quantity  are 
appropriated  in  lieu  of  such  as  may  be  pat- 
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ented  by  pre-emptors."  And  Mr.  Justice  Mil- 
ler, in  delivering  tbe  opinion  of  tbe  court  m 
ImuJioe  Min.  Co.  v.  Keystone  Con  sol.  Min.  Co. 
102  U.  8.  175  [26:  129],  was  careful  to  say  that 
**tlie  qualifying;  incidents,"  prescribed  in  th» 
act  of  1853,*  "are  not  tbe  same  required  under 
the  general  pre  em pt ion  law,"  but  *are  [344 
intended  "to  convey  the  idea  of  a  settlement 
and  a  settler  according  to  the  terms  of  tbe  stat- 
ute under  consideration." 

The  claim  of  tbe  plaintiff  in  error,  therefore, 
to  a  right  of  pre-emption,  was  fatally  defective 
because  ber  vendors  and  predecessors  in  title 
bad  failed  to  make  or  file  an  actual  entry  in 
tbe  proper  land  otbce.  As  they  did  not  choose- 
to  assert  their  rights  by  filing  adeclaratory  state- 
ment, or  by  making  an  entry  as  pre  emptioDiTs. 
their  mere  possession  did  not  prevent  tbe  riglits 
of  tbe  territory  from  attaching  to  the  school 
sections  when  the  survey  was  made.  Nor  did 
tbe  plaintiff  in  error  lawfully  succeed  to  any 
posse«(sory  rights  they  may  have  had,  as  against 
the  United  States,  because  such  rights  were 
merelv  personal  to  the  settler,  and,  under  U.  S. 
Rev.  6tat.  §  2263,  were  not  assignable  to  tbe 
plaintiff  in  eiror.  8be  did  not  herself,  after 
taking  possession,  comply  with  the  requisi- 
tions of  tbe  law. 

Section  22(15,  Revised  Statutes,  provides  that 
"every  claimant  under  tbe  pre  emptiou  law  for 
land  not  yet  proclaimed  for  sale  is  required  to 
make  known  bis  claim  in  writing  to  the  regis- 
ter of  tbe  proper  land  office  within  three  months 
from  the  time  of  tbe  settlement,  giving  the 
designation  of  the  tract  and  tbe  time  of  settle- 
ment; otherwise  bis  claim  shall  be  forfeited 
and  the  tract  awarded  to  the  next  settler,  in  the 
order  of  time,  on  the  same  tract  of  land,  who 
has  given  such  notice  and  otherwise  complied 
with  tte  conditions  of  the  law;"  and  %  2266- 
provides  that  "in  regard  to  settlements  which 
are  authorized  upon  unsurveyed  lands,  tbe  pre- 
emption claimant  hhall  l>e  in  all  cases  required 
to  file  his  declaratory  statement  within  three 
months  from  tbe  date  of  tbe  receipt  at  the  dis- 
trict land  otfice  of  tbe  approved  plat  of  tbe 
township  embracing  such  preemption  settle- 
ment;" and  §  2267  provides  that  "all  claimants 
of  pre-emption  rifibts.  under  the  two  preced- 
ing sections,  shall,  when  no  shorter  time  is  pre- 
scribed bv  law,  make  tbe  proper  proof  and 
payment  for  tbe  lands  claimed  within  thirty 
months  after  the  date  prescribed  therein,  re- 
spectively, for  filing  their  declaratory  notice, 
has  expired." 

Tbe  bill  discloses  that  the  plaintiff  to  error 
first  appeared  in  tbe  land  office  and  proposed 
to  file  her  declaratory  ♦statement  on  [345 
April  2,  1885,  more  than  six  years  after  the 
filing  of  the  plat. 

The  register  and  receiver  were  therefore 
warranted  in  rejecting  the  claimof  the  plaintiff 
in  error.  And,  at  anv  rate,  as  she  did  not  ap- 
peal from  their  decision  to  the  Commissioner 
of  the  General  Land  Office,  she  must  be 
deemed  to  have  acquiesced  therein,  and  is  con- 
cluded thereby  so  long  as  it  remains  unre- 
verseii.  Wilcox  v.  Jackson,  88  U.  8.  18  Pet. 
511  [10:270]. 

The  plaintiff  in  error  took  no  further  steps 
until  July  20, 1889.  when,  as  already  sUled,  she 
ineffectually  oppo.sed  the  claim  of  the  probate 
Judge  in  making  his  entry  under  the  provision  of 
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Uie  act  of  Febriiarv  IS,  IS89.  Thppre 
wu  Dot  tiled  until  Ociotier  3.  1891,  am 
DDeaDtiine,  as  aiipcnrs  bv  oae  of  Ihe  pi 
tralb  of  irbich  was  ailmittfil  by  Ae 
Uie  probate  judse  bnd,  a.4  Irusiee  under 
ooDvejed  mau;  and  large  portions  of  \] 
Id  cooiroversv  1o  □umerous  iDbabilant 
town  of  Fta^IaS. 

Tbe  sDpreme  court  of  ihe  teTritory  b 
the  land  m  queslion  wits  oevi^r  devesU 
cbarACter  as  school  land  uotil  tbe  entri 
probate  Judge  uudi^r  Ibe  acl  of  1HS9. 
cordinply  sustained  tbeaclionof  Ibe  Iri 
in  dlsmisaiDg  tbe  plaiuiift's  complaiol, 

Wbaiever  mi^bt  have  been  tbe  po: 

Tiithts  of  tbe  plainiift  in  error  as  acaiai 

cliiinuDts  uDiler  tbe  ordinary  land  lav 

ilf  iiti  could  not  avail  against  tbe  rlgbt 

cren  to  confer  aaid  landa  upon  olbcr 

yritbie   T.    Whitnen,  «  U,   S.  9  W 

[ID:  eSiil:  Rule/iini  V.' r^t  (■■  Tottmili 

tti*t")  82  a.  S.   15  Wall,  77  [81;  821; 

*.  Cbifan.fll  D.  S.  S30  [23:  434  .     We 

accede  to  tbe  argument  on  behalf  of  tb 

liff  ID  error  that  ibe  legal  effect  of  Ibi 

Fcliruary  IS,  1B8B,  was  to  leave  tbe  I 

scribed  Iberein   open  to   conlrnversjr  I 

townsiie  Kttlets  and  persons  who  niiel 

willed  on  tbe  lands  but  had  not  compli 

Ule  requlsiiesof  the  pre-ejemplloo  lawi 

Aa  was  said  in  S'ltpltj/  v.  Cateaii,  tiif 

tiuxe  cases  \Friiibie  v.   \miney  and 

*emiU  Valley  Cait]  the  court  only  decii 

•  party,  by  mere   aeltlement  upon  the 

lands,  with  tbe  intenlioa  to  obtain  a  til 

*aDie  under  tbe  prc-enipllou  laws.did  ni 

^401by  acquire  aucb  a  vested  *inlereB 

premises  as  to  deprive  Congress  of  Ibc 

to  dispose  of  Ibe  property;  tbal.  notwii 

ing  the  settlement,  Congress  could  rese 

Innds  for  sale  whenever  tbey  mifbl  be 

'or  public  uses,  as  for  arsenals,  fortid 

liKliiliouscs,  customhouses,    and    otlic 

lie    purposes  for   which    real  properly 

c^uired    by  the    government;  that    the 

Viicni,   even   when  accompnnied  with 

'proveraenl  of   the   properly,   did   not 

Xipon  the  selller  any  right  in  tbe  land  as 

%be  United  Slates,  or  Impair  ia  any  res] 

'pjwer  of  Congress  to  dispose  nf  Ibe 


<;oDgri.'ss  by  the  Constltulioa,  only  ceasi 
■lI]  the  prellmitiBry  acts  prencilbed  by 
tbe  acquifilion  of  Ibe  lille,  Including  t 
meat  of  tbe  price  of  tbe  land,  bad  b< 
formed  by  the  settler.  Wbeo  these  p 
cites  were  complied  with,  the  settler 
Qrtt  time  acquired  a  vested  interest  io  tt 
laeg  of  which  he  could  not  be  subaeque 
prived.  He  was  then  entitled  to  ace 
ot  entry  from  the  local  land  officers,  ■ 
malely  to  a  pateot  of  the  United  Slates 
such  payuaent  and  entry,  tbe  acts  of  C 
gave  to  tbe  seller  only  a  privilege  of  p 
tion  in  cnae  the  lauds  were  offered  for 
tbe  usual  manner;  that  ia,  tbe  prlvilegi 
chase  them  Id  that  event  in  preferi 

In  BarUin  r.  Trowr.  ISO  U.  S.  236  [( 
Ibis  InnguBKe  was  used:  "A  settlemei 
tbe  public  und*  Id  advaace  ot  public 
IM  II.  & 


is  allowed  lo  parlies  who  in  good  faith  Inleoil. 
when  the  surveys  are  made  aad  relurned  to  ihe 
local  land  ufUce.  to  apply  for  their  purchase. 
If,  within  a  specified  time  after  ibe  survey, 
and  the  return  of  tbe  township  plat,  tbeaetller 
takes  certain  steps,  that  is.  tiles  a  declaratory 
BlalemenI,  and  performs  certain  other  acts  pre- 
scribed by  law,  he  acquires  for  tbe  first  lime  a 
right  of  preemption  to  the  land,  .  .  .  If  those 
sleps  are  frotn  any  cause  not  taken,  tbe  proffer 
of  tbe  government  has  not  been  accepled,  and 
a  title  in  tbe  occupant  is  not  even  initialed." 

Fropere0cct  would  not  begiven,  as  welbink, 
to  Ihe  act  of  February  !.■),  18H9,  by  subjecllni 
tbe  patentee  and  bis  'grantees  to  the  [34? 
claims  of  persons  tvbo  have  do  vested  rigbia 
under  Ibe  precraption  laws.  Such  claims 
would,  in  the  present  case,  oust  the  towoeile 
sclllers  from  lar^  portions  of  the  grant,  and 
defeat  tbe  manifest  purpose  of  Cooaress. 

T/>e  judgment  of  the  Suprtme  Court  ^  tht 
TeTnlory  of  Arizona  U  ajirmcd. 


ARTHUR  D.  McCLELLAN,  Plff.  in  Err.. 

GEORGE  W.  CniPHAN.  Assignee, 
TRADERS'    NATIONAL  BANK,   «#.  in 


Err., 


OEOROE  W.  CHIPMAN,  Assignee. 

(Sea  S.  C,  Roporter'aed.  317-301,) 


1.  There  Is  no  eonSlcl  between  U.  B.  Rev.  Stat. 
II  Siae.  Sl^.  authorizInK  national  banka  to  tak*- 
moriEatrcs  and  conveyanoes  ol  real  estate  for 
previous  i]et>ts,  and  tbe  Maswchusetla  statuW  f  oi- 
blddlns  |ire(ereac«s  by  trsDsfai*  ot  property  In, 
casta  of  Insolvency. 

£.  Anatlnnal  l»nk  la  not  exempted  by  U.  B.  Be*. 
SlaL  I  GI37,  aucborlzliiK  DHttoiial  banks  tor  oer- 
lurposes  to  liold  and  convey  re 


thB 
98,  p 


•jite,tTom 
.  Pub.  Stat.  cbap.  1ST,  II  M. 

oblblClns  preierenccs  lo  creditor*  of  an  tn> 


a.  Tbe  security  vested  In  a  national  benk  by  m, 
conveyance  from  an  Insolvent  in  vlolarlon  of 
Mass.  Pub.  Slat.  chap.  15T.  H  96.  ge.  Is  not  taken 
away  from  tbe  bank  In  violation  ol  the  United 
States  law,  because  ttie  state  atatuie  makes  the 
conveyance  merely  voidable,  and  not  void. 


IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  Stale  of  Massachusetts  lo  review  de- 
crees of  that  court,  one  in  an  action  brought  by 
Qeorge  W.  CbipmaD  et  al.,  aasigoees,  against 
Arthur  D.  HcClellaa  to  recover  two  pieces  of 
land,  and  the  oiber  In  an  actioD  brought  by  tbe 

Non.— .^  to  prtorttw  of  United  Statea  fn  eaia 
0/ (nsoltwney.  see  notesto  Prinoe  ».  B«rtleit,8!«U, 
and  Field  v.  United  Btalea,  S;  M. 

At  to  dsafcrnmenta  wUh  pretertnett,  wfi<n  vollit. 
oikI  ipfMH  niM.BM  noteto  Marbuty  v-Brook*.  fc  f^. 
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Traders'  Bank  against  said  Chfpman,  surviving 
assignee,  et  al.,  to  procure  the  application  of 
the  proceeds  of  the  property  to  tbc  payment  of 
a  note  and  loan  secured  thereby,  the  decrees 
being  in  favor  of  the  surviving  assignee.  Af- 
firmed. 

See  same  case  below,  159  Mass.  868^ 

The  facts  are  stated  in  the  opinion. 

Messn,  Almon  A.  Strout»  William  H. 
Coolidi^et  and  H,  J,  Jaquith,  for  plaintiffs  in 
error: 

The  provisions  of  g§  96  and  98  of  chapter 
157  of  the  Massachusetts  Laws  are  inconsistent 
with  the  letter  and  spirit  of  §g  5186  and  5137 
of  the  Revised  Statutes  of  the  United  States, 
and  tend  to  impair  the  operations  of  a  national 
bank  organized  thereunder  in  taking  security 
for  its  debts,  whereby  it  is  enabled  to  preserve 
its  assets  and  insure  its  stability  and  efficiency 
in  carrying  out  the  purposes  for  which  it  was 
organized,  thereby  rendering  effectual  the  end 
for  which  these  statutes  were  enacted. 

"WaiU  V.  Dowley,  94  U.  8.  627  (24: 181). 

National  banks  organized  under  the  acts  of 
Congress  are  subject  to  state  lefri-slatton,  except 
where  such  legislation  is  in  conflict  with  some 
act  of  Congress,  or  where  it  tends  to  impair  or 
destroy  the  utility  of  such  banks  as  agents  or 
instrumentalities  of  the  United  States,  or  inter- 
feres with  the  purposes  of  their  creation. 

First  Nat,  Bank  v.  Kentucky,  76  U.  S.  9 
Wall.  853  (19:  701);  Davis  v.  Elmira  8av, 
Bank,  161  U.  S.  276  (40:  700). 

In  this  last  case  it  is  held  that  "national 
banks  are  instrumentalities  of  the  Federal  gov- 
ernment, created  for  a  public  purpose,  and  as 
8uch  necessarily  subject  to  the  paramount  au- 
thority of  the  United  States.  It  follows  that 
an  attempt  by  a  state  to  define  their  duties  or 
control  the  conduct  of  their  affairs  is  abso- 
lutely void  wherever  such  attempted  exercise 
of  authority  expressly  conflicts  with  the  laws 
of  the  United  States,  and  either  frustrates  the 
purpose  of  the  national  legislation,  or  impairs 
the  efficiency  of  these  agencies  of  the  Federal 
ffovemment  to  discharge  the  duties  for  the  per- 
formance of  which  they  were  created.  These 
principles  are  axiomatic,  and  are  sanctioned  by 
the  repeated  adjudications  of  this  court." 

Ovff,  C.  ikS.  F.  B.  Co.  v.  Jffefley,  158  U.  S. 
98  (89:  910). 

In  the  case  at  bar  the  statute  of  Massachusetts 
is  not  in  the  nature  of  a  police  regulation,  nor 
is  it  a  statute  prescribing  certain  forms  to  be 
observed  in  executing  the  conveyance  and 
making  public  record  thereof.  It  is  rather  a 
statute  which  goes  to  the  validity  of  the  con- 
veyance made  in  accordance  with  the  provi- 
sions of  the  statutes  of  the  United  States,  be- 
cause it  is  alleged  such  conveyance  was  made 
in  violation  of  certain  conditions  which  the 
legislature  of  Massachusetts  had  declared 
should  render  it  void  if  they  were  disregarded. 

The  Constitution  has  conferred  on  Congress 
the  authority  to  establish  a  banking  system 
which  may  become  exclusive  when  exercised. 

M'Cvlloeh  v.  Maryland,  17  U.  S.  4  Wheat. 
816  (4: 679);  Oiborn  v.  Bank  of  United  8tate$, 
22  U.  S.  9  Wheat.  738  (6:  204);  Veatie  v. 
Fenno,  76  U.  8.  8  Wall.  588  (19:  482);  Far- 
ftunt  db  M.  Nat,  Bank  y.  Bearing,  91  U.  S.  29 
(28: 196);  Van  Broeklin  r,  Anderson,  117  U.  S. 
161  (29:  845). 


At  the  time  of  the  passa^re  of  the  national 
banking  act  the  flnnnces  of  the  country  were 
in  a  deplorable  condition.  There  was  no  uni- 
formity, and  so  great  was  the  distrust  of  state 
banks  that  in  many  instances  bills  which  were 
used  in  one  state  were  not  current  in  another. 
Nor  could  the  United  States  avail  themselTea 
of  these  institutions  to  carry  on  the  fiscal  opera- 
tions of  the  government,  and  the  result  was  that 
commerce  was  impeded,  the  operations  of  the 
national  government  crippled,  and  it  l)ecame 
absolutely  necessary  that  Congress  should  es- 
tablish not  only  a  *  "stable"  but  a  ••unlforna'* 
system  of  currency  applicable  alike  to  every 
state  in  the  Union. 

With  this  end  in  view,  the  national  banking 
act  was  so  constructed  as  to  afford  security  to 
currency  issued  by  the  several  banking  associa- 
tions, and  it  was  intended  that  they  should 
have  credit  for  stability  and  permanency,  not 
only  by  depositing  the  bonds  of  the  United 
States,  but  by  taking;  security  whenever  neces- 
sary for  the  protection  of  their  property  and 
assets.  Hence  it  was  that  Congress  was  not 
satisfied  with  legislating  in  a  general  wav  upon 
the  manner  of  doing  business  oy  national  bank- 
ing associations,  but  legislation  was  had  cover- 
ing the  specific  question  in  controversy,  and  by 
U.  S.  Rev.  Stat.  §  5186,  it  is  declared  that  the 
banking  association  shall  have  power — *'Third. 
To  make  contracts  .  .  .  Seventh.  All 
such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking  .  .  .  hy 
loaning^  money  on  personal  security."  And 
U.  S.  Rev.  Stat.  §  5137,  provides  that  ''a  na- 
tional  banking  association  may  purchase,  hold, 
and  convey  real  estate  for  the  following  pur- 
poses and  for  no  others:  .  .  .  Second. 
Such  as  shall  be  mortgaged  to  it  in  good  faith 
by  wav  of  security  for  debts  previously  con- 
tracted. .  .  .  Third.  Such  as  shall  be 
conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  de^ 
ings." 

The  act  further  points  out  the  qualifications 
and  disabilities  attending  such  holding,  for  it 
says: — 

"But  no  such  association  shall  hold  the  pos- 
session of  any  real  estate  under  mortgage,  or 
the  title  and  possession  of  any  real  estate  pur- 
chased to  secure  any  debt  due  to  it,  for  a  longer 
period  than  five  years." 

This  last  qualification,  which  was  intended 
to  prevent  speculation  in  land,  or  the  accumu- 
lation of  large  amounts  of  real  estate  to  be  held 
for  an  indefinite  period,  is  the  only  restriction 
which  Congress  placed  upon  the  power  of  the 
national  bank  to  take  conveyances  of  real  es- 
tate by  wav  of  mortgage  for  the  security  of 
debts  previously  contracted.  Kxpressio  uniut 
est  exelutio  altttixis.  Had  it  been  the  intention 
of  Congress  to  have  placed  any  other  conditions 
or  modifications  or  restrictions  upon  the  con- 
veyance of  real  estate,  it  would  have  been  ex- 
pressed in  the  legislation. 

But  there  is  no  limitation  in  the  act,  and  in 
its  language  and  effect  it  had  regard  to  the 
common  law,  which  was  generally  in  force  in 
the  greater  pfurt  of  the  United  States,  and  not 
the  provisions  of  the  insolvent  law  of  Mas- 
sachusetts. It  was  no  fraud  and  no  crime  at 
common  law  for  a  debtor  to  obtain  security,  or 
even  a  preference  for  his  honest  indebtednen; 
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it  is  only  made  a  fraud  by  statutes  operative  in  ^ 
fome  states  aud  totally  wanting  in  others. 

There  can  be  no  doubt  that,  under  the  pro- 
TisioDS  of  the  statute  of  the  United  States,  the 
Traders'  National  Bank  could  hold  this  real 
-estate  conveyed  to  one  of  its  directors  in  trust 
and  mortgage  to  secure  a  debt  previously  con- 
tracted in  good  faith,  and  even  for  a  debt  con- 
tracted contemporaneously  with  the  convey- 
.Ance.     This  conveyance  was  valid  security  for 
the   debt  of  the  bank,   unless  it  is  renacred 
Jovalid  by  the  laws  of  the  state  of  Massachu- 
setts. 

Oenesee  Nat.  Bank  v.   Whitney,  103  U.  S. 
102  (26:  444);   Union  Nat.  Bank  v.  Matthews, 
-TO  U.  S.  621  (25: 188);  Wall  v.  Lakin,  13  Met. 
167. 

Considering  the  purposes  for  which  banking 
.associations  are  organized,  and  for  which  the 
provisions  of  the  national  banking  act  were 
enacted  by  Congress,  do  the  provisions  of  the 
insolvent  law  of    Massachusetts  render  void 
this  conveyance  and  other  like  conveyances  at 
the  will  01  the  assignee,  appointed  by  the  state 
courts,  and  under  authority  of  stare  statutes, 
by  attaching  to  it  (Conditions  w|iich   provide 
that  such  conveyance  shall  be  void  if  at  any 
time  within  six  months  the  bank  has  reason- 
able cause  to  believe  that  the  mortgagor  is  in- 
solvent  or  in  contemplation  of  insolvency?    In 
other    words,    if    the    bank   has    reasonable 
cause  to  believe  that  a  state  of  affairs  exists 
which  makes  it  the  duty  of  the  bank  to  take 
•additional  security  for  an  existing  debt  in  order 
to  preserve  its  own  assets,  and  thereby  its  use- 
fulness in  carrying  out  the  purposes  of  its  or- 
^uization,  docs  such  knowledge,  at  the  elec- 
tion  of    the    assignee,    who    may    affirm    or 
I'epudiate  the  conveyance,  render  its  efforts  to 
obtain   the  security  provided  by  the  statute 
^Without  avail?    We  respectfully  contend  that 
.aucb  a  statute  tends  to  impair  the  usefulness  of 
National  banks,  and  is  in  conflict  with  both  the 
4«tter  and  spirit  of  the  act  of  Congress. 

It  is  provided  by  the  banking  act  that  "the 

Tlnited  States  shall  have  a  first  and  paramount 

'jiien   upon  all  the  assets"  of  the  association. 

~*T*bis  lien  would  attach  immediately  upon  the 

taking  of  the  conveyance  by  the  association, 

'hither  by  direct  conveyance  or  by  mortgage. 

There  can  be  no  doubt  that,  in  the  absence 

of  the  state  statute,  a  mortgage  security  such 

-SUB  that  taken  by  the  bank  in  this  case  was  an 

•'asset"  of  which  It  would   be  the  duty  of  the 

~  receiver  of  the  bank  to  avail  himself  for  the 

l)enefit  of  the  government  and  the  public. 

The  conveyance  to  the  plaintifif  in  error  was 
-3iot  void  at  the  time  it  was  made,  but  under 
the  construction  given  to  the  state  laws  of  in- 
-!«olvency  was  only  voidable. 

Snow  V.  Lang,  2  Allen,  18;  Butler  v.  Uil- 
dreth,  5  Met.  49;  Perkins  y.  Webster,  2  Cush. 
480;  Dudley  V,  Cobvrn,  9  Cush.  314. 

If,  however,  the  conveyance  had  been  ren- 
•dered  void  by  the  force  of  the  statute,  no  title 
would  have  passed  to  the  purchaser;  otherwise 
Jf  it  was  voidable  at  the  election  of  the  assignee. 
If  the  title  passed,  then  the  lien  of  the  United 
States  attached,  and  the  statute  of  the  state  of 
Massachusetts  would  be  inoperative  to  defeat 
that  lien,  because  of  the  insolvency  of  the 
grantor.  The  knowledge  of  the  bank  and 
the  subsequent  election  of  the  assignee  to  pro- 
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ceed  under  the  state  statute  for  the  recovery  of 
the  property  certainly  would  operate  as  an  im 
pairment  of  the  operation  of  the  statute  of  the 
United  States  creating  a  national  bank. 

First  Nat.  Bank  v.  Colby,  88  U.  S.  21  Wall. 
609  (22:  687);  13  Ops.  Atty.  Gen.  56. 

In  Merchants  Nat.  Bank  v.  Mears,  8  Biss. 
168.  Judge  Blodgett,  of  the  United  States  cir- 
cuit court,  says:  "There  is  no  doubt  but 
what  the  bank,  after  having  made  a  loan,  if  it 
becomes  doubtful  of  the  borrower's  solven- 
cy or  ability  to  give  satisfactory  personal 
security,  may  then  take  a  mortgage  on  real 
estate.*'^ 

And  in  the  practical  discharge  of  his  duty  it 
is  a  common  thing  for  the  bank  examiner  to 
require  a  b.mk  to  obtain  additional  security  to 
a  note  held  by  it. 

The  effect  of  the  Massachusetts  state  in- 
solvent laws  to  nullify  this  intention  of  Con- 
gress to  provide  for  a  uniform  and  stable  cur- 
rency is  emphasized  by  the  decisions  of  the 
state  courts,  that  the  exigencies  arising  from 
public  disturbance  of  credit  from  any  cause 
do  not  take  a  conveyance  out  of  'the  opera- 
tion of  the  statute  as  a  preference,  even  where 
the  inability  of  the  debtor  arises  from  a  panic 
or  other  public  disaster  and  is  regarded  as 
temporary  merely. 

Vennard  v.  McConneU,  11  Allen,  555.  561; 
Marsh  V.  Hammond,  11  Allen,  483;  Peabody  v. 
Knapp,  153  Mass.  243. 

Where,  as  in  the  present  case.  Congress  has 
legislated  fully  upon  a  specific  subject-matter, 
such  legislation  is  exclusive  of  any  legislation 
upon  the  same  subject-matter  by  the  several 
states. 

The  statute  of  the  United  States  provides: 
First,  the  kind  of  security  to  be  taken.  Second, 
the  kind  of  debt  for  which  security  may  be 
taken,  namely,  a  debt  previously  contracted. 
Third,  the  nature  of  the  conveyance  to  be 
made;  that  it  shall  be  by  way  of  mortgage 
security,  or  in  satisfaction  of  the  debt  itself. 
Fourth,  the  conditions  and  restrictions  to  be 
applied  to  the  conveyance;  that  it  shall  be 
mortgaged  in  good  faith  or  conveyed  in  satis- 
faction of  debts  previously  contracted  in  the 
course  of  its  dealings.  Fifth,  the  length  of 
time  for  which  the  real  estate  can  beheld;  that 
it  shall  not  be  for  a  longer  period  than  five 
years. 

If  Congress  had  intended  to  make  these  pro- 
visions for  the  taking  and  holding  of  real  es- 
tate subject  to  anv  other  conditions  its  inten- 
tion would  have  been  apparent  in  additional 
provisions  of  the  law.  If  it  was  intended  by 
Congress  to  make  the  laws  subject  to  the  pro- 
visions of  the  laws  of  insolvency  in  the  several 
states  it  would  have  said  so.  If  any  other 
conditions  or  limitations  had  been  intended  by 
Congress  to  the  plain  provisions  of  the  act  giv- 
ing authority  to  national  banks,  it  would  have 
appeared  in  the  act  itself. 

Where  there  is  no  legislation  by  Congress, 
either  by  express  enactment  or  growing  out  of 
the  spirit  and  intent  of  legislation,  state  laws 
are  operative,  provided  they  do  not  aflfect  the 
spirit  and  purpose  of  the  legislation  of  Con- 
gress and  impair  its  operation. 

First  Nat.  Bank  v.  Gdrlinghouse,  22  Ohio 
St.  492, 10  Am.  Rep.  751 ;  Farmers  d  M.  Nat. 
Bank  v.  Bearing,  91 U.  S.  29  (28: 196);  Central 
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Nat.  Bank  v.  Pratt,  115  Mass.  589,  15  Am. 
Rep.  188;  Davis  r,  Randall,  115  Mass.  547.  15 
Am.  Rep.  146;  Peterborough  Nat.  Bank  v. 
Ohilds,  183  Mass.  248. 48  Am.  Rep.  509;  First 
Nat.  Bank  y.  Childs,  180  Mass.  519,  89  Am. 
Rep.  474;  Second  Nat.  Bank  v.  Hunt,  78  U.  8. 
11  Wall.  891  (20:  190):  Petri  v.  Commercial 
Nat.  Bank,  142  U.  8.  644  (85:  114<l). 

Unless  otherwise  expressed,  wherever  Con- 
gress has  provided  in  relation  to  remedies  their 
legislation  is  exclusive  of  state  legislation. 

National  Eich.  Bank  v.  Peters,  44  Fed.  Rep. 
18:  Cook  County  Nat,  Bank  v.  United  States, 
107  U.  S.  448  i27:  588). 

In  the  last  case  it  is  said: 

"We  consider  that  act  as  constituting  by  it- 
self a  complete  system  for  the  establishment 
and  government  of  national  banks.  .  .  .  Every- 
'thin^  essential  to  the  formation  of  the  banks, 
the  issue,  security,  and  redemption  of  their 
notes,  the  winding  up  of  the  institutions  and 
the  distribution  of  their  effects,  are  fully  pro- 
vided for." 

In  Datis  v.  Elmira  Sav.  Bank,  161  U.  8. 
275  (40:  700),  after  a' full  citotion  of  authori- 
ties and  an  exhaustive  opinion,  the  court  comes 
to  the  conclusion  that  the  statutes  of  the  state 
of  New  York  contlict  in  letter  and  spirit  with 
the  statute  of  the  United  States,  and  therefore 
mun  yield. 

The  court  says,  in  First  Nat.  Bankv,  CoVby, 
88  U.  8.  21  Wall.  613(22:  688):  "As  to  general 
creditors,  the  act  evidently  intends  to  secure 
equality  among  them  in  the  division  of  the  pro- 
ceeds of  the  property  of  the  bank."  The  act 
further  secures  this  equality,  and  declares  that 
"all  transfers  by  an  insolvent  bank  of  its 
property  of  every  kind,  and  all  payments  of 
money  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof,  with 
a  view  to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  the  act,  or  'with  a 
view  to  the  preference  of  one  creditor  over  an- 
other, except  in  the  payment  of  its  circulating 
notes,  shall  be  utteily  null  and  void.' " 

Now,  the  method  of  securing  the  assets  of 
the  bank  for  such  ratable  distribution  among 
its  several  creditors  can  only  be  subserved 
under  the  act  by  taking  such  security  as  the 
circumstances  of  the  case  may  warrant  and  is 
shown  to  be  necessary  for  the  payment  of 
notes  held  by  the  bank;  and  only  the  United 
States  can  object  to  this  method  of  taking 
security,  or  the  security  taken,  provided  actual 
fraud  is  not  present. 

If  the  statute  of  Massachusetts  is  to  have 
force,  the  assets  of  the  bank  will  be  distributed 
among  a  different  set  of  creditors  than  those 
contemplated  by  the  statute  of  the  United 
States,  and  by  an  assignee  in  insolvency  in- 
stead of  an  assignee  under  the  direction  of  the 
comptroller  of  the  currency. 

In  the  case  at  bar  the  provisions  of  the  state 
law  are  much  more  antagonistic  to  the  pro- 
visions of  the  statute  of  the  United  States,  both 
in  letter  and  spirit,  than  they  were  in  the  case 
of  DaHs  V.  Elmira  Sav.  Bank,  161  U.  8.  275 
(40:  700). 

The  grant  of  powers  to  national  banking  as- 
sociations by  the  act  creating  them  is  to  be  con- 
strued bv  the  common  law  and  the  laws  of  the 
United  btates  at  the  time  of  its  enactment,  and 
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not  by  peculinr  roiitemporniy  or  subsequeal 
enactments  of  state  legislniurcs. 

Where  Congress  has  legislated,  the  state  inftj 
not;  when  Congress  prescribed  the  method  of 
winding-up  national  banks,  it  was  exclusive  of 
state  insolvency  laws;  and  when  Congmt 
enacted  what  national  banks  might  take  M 
security,  it  was  exclusive  of  state  insolvent 
laws  to  qualify. 

We  contend,  therefore,  that  the  case  of  Da9i» 
V.  Elmira  Sav.  Bank,  supra,  is  conclusive  tbil 
the  provisions  of  the  state  insolvent  law  in  the 
present  case,  applying  to  the  same  subject-mat- 
ter as  the  provisions  of  the  act  of  CongreM, 
must  give  way  to  the  provisions  made  by  Con- 
gress for  the  taking  of  securities  by  national 
banks. 

Mr.  William  B.  French  for  defendant  in 
error. 

Mr.  S.  J.  Elder  for  defendant  in  error  i» 
No.  86. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

Although  these  two  cases  were  brought  hem 
by  separate  writs  of  error,  they  depend  on  the 
same  facts  and  involve  the  same  legal  question, 
and  were  passed  upon  by  the  court  below  tn 
one  opinion.  159  Mass.  863.  We  shall  there- 
fore consider  them  together. 

The  Traders'  National  Bank,  a  corporation 
organized  under  the  banking  laws  of  the  United 
States,  carried  on  its  business  in  the  city  of 
Boston.  The  firm  of  Dudlev  Hall  &  Com- 
pany, composed  of  Dudley  Hall  and  Dudlej 
C.  IIhU,  were  likewise  engaged  in  business  In 
Boston,  and  were  customers  of  the  bank,  having 
a  deposit  account  therein.  By  an  understanding 
between  the  bank  and  the  firm,  made  to  induce 
the  latter  *to  keep  its  deposit  account  [348 
with  the  former,  the  firm  was  to  be  considered 
as  entitled  to  a  line  of  discount  on  its  paper  to 
the  extent  of  $20,000.  On  the  16th  of  Octo- 
ber, 1890.  the  partnership,  then  being  in  the  en- 
joyment of  its  full  agreed  on  discount,  bor- 
rowed from  the  bank  an  additional  sum  of 
$12,500,  which  was  evidenced  by  a  nolo  of 
Dudley  C.  Hall  at  one  month,  indorsed  by  the 
firm  and  secured  bv  the  pledi^e  of  certaii 
shares  of  the  JEinn  Mining  Company  and  bj 
two  notes  of  that  company,  amounting  tc 
about  $2,500.  When  this  note  matured,  on  the 
16th  of  November,  1890,  a  new  demand  note 
in  an  equal  amount  was  given  in  renewal 
thereof  and  was  secured  by  the  same  collat 
erals.  On  the  17lh  of  December.  1890,  pay- 
ment of  this  note  was  demanded,  and  tne 
debtor  being  unable  to  meet  it  a  new  note  al 
two  months  was  given,  the  sum  thereof  was 
passed  to  the  credit  of  the  firm,  and  the  old 
note  was  debited,  canceled,  and  surrendered. 
This  new  note  was  drawn  like  the  preceding 
one  by  Hall  and  indorsed  by  the  firm,  and  wat 
secured,  not  only  by  the  same  collaterals,  but 
also  by  a  conveyance  of  two  pieces  of  land 
made  by  Dudley  C.  Hall  to  A.  D.  McClellan. 
a  director  of  the  bank,  he  giving  to  Hall  a 
writine.  in  which  it  was  declared  that  the  con 
veyance  was  made  for  the  sole  purpose  of  ••> 
curing  the  note  held  by  the  l)ank,  and  that  oo> 
its  payment  the  land  would  be  retransferred. 
In  March,  1891,  the  firm  suspended  payment^. 
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«nd  the  members  thereof  were  adjudged  to  be 
iosolvent  ucder  the  insolveDcy  laws  of  the 
state  of  Massachusetts,  and  made  to  their  as- 
-signeesan  assigoment  of  all  their  properly,  as 
required  by  the  statutes  of  the  state.  Id  May 
-the  assignees  brought  a  writ  of  entry  against 
McClellan  to  recover  the  two  pieces  of  land. 

Sections  96  and  08  of  chapter  157  of  the  Pub- 
lic Statutes  of  the  state  of  Massachusetts,  re- 
lied on  by  the  assignees  to  sustain  their  action 
-to  recover  the  land,  are  as  follows: 

*'Sec.  96.    If  a  person,  being  insolvent  or  in 
-^contemplation     of    insolvency,     within     six 
months  before  the  filing  of  the  petition  by  or 
against  him,  with  a  view  to  give  a  preference 
to  a  creditor  or  i)erson  who  has  a  claim  against 
biro,  or  is  under  any  liability  for  him.  procures 
349]any  part  of  his  property  to  be  ^attached, 
aequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  aAignment,  transfer,  or 
eonvevance  of  any  part  of  his  property,  either 
directly  or  indirectly,  absolutely  or  condition- 
ally,   the    person    receiving    such    payment, 
ple<ige,  assignment,  transfer,   or  conveyance, 
er  to  be  benefited  thereby,  having  reasonable 
cause  to  believe  such  person  is  insolvent  or  in 
contemplation   of    insolvency  and  that  such 
payment,  pledge,  assignment,  or  conveyance 
U  made  in  fraud  of  the  laws  relating  to  insolv- 
ency.  the  same  shall  be  void;  and  the  assignees 
tjjay  recover  the  property  or  the  value  of  it 
from  the  person  so  receiving  it  or  so  to  be  bene- 
fited." 

"Sec.  98.  If  a  person,  being  insolvent  or  in 
"^Sontemplation  of  insolvency,  within  six  months 
t>efore  the  filing  of  the  petition  by  or  against 
^im.  makes  a  sale,  assignment,  transfer,  or 
*other  conveyance  of  any  description  of  any 
i:Mirt  of  his  property  to  a  person  who  then  has 
'^^asonable  cause  to  Ijelieve  him  to  be  insolvent 
<«>r  in   contemplation  of  insolvency,  and  that 
^uch  sale,  assignment,  transfer,  or  other  con- 
"^eyance  is  made  with  a  view  to  prevent  the 
"property  from   coming  to  his  assignee  in  in- 
^K>lTency,  or  to  prevent  the  same  from  being 
^distributed  under  the  laws  relating  to  insolv- 
'^ncy,  or  to  defeat  the  object  of.  or  in  any  way  to 
"Smpair.  hinder,  impede,  or  delay  the  operation 
"^Dd  effect  of,  or  to   evade   any  of  said  pro- 
pulsions, the  sale,  assignment,  transfer,  or  con- 
"^eyance  thereof  shall  be  void,  and  the  assignee 
«uay  recover  the  property  or  the  value  thereof 
ms  assets  of  the  insolvent.    And  if  such  sale, 
assignment,    transfer,  or  conveyance  is    not 
x:iade  in  the  usual  and  ordinary  course  of  busi 
vess  of  the  debtor,  that  fact  shall  be  prima 
ifacie  evidence  of  such  cause  of  belief." 

The  action  was  tried  before  a  jury  and  there 
was  a  verdict  in  favor  of  the  surviving  as- 
signee, and  exceptions  were  filed  and  allowed. 
Whilst  these  exceptions  were  pending  before 
the  supreme  judicial  court,  the  Traders'  Bank 
filed  its  bill  in  equity  against  the  surviving  as- 
signee of  the  estate  of  Dudley  C.  Hall  and 
Dudley  Hsil  and  A.  D.  McClellan,  setting  up  its 
riirht  under  the  conveyance  made  to  McClellan, 
the  bringing  of  the  writ  of  entry  and  the  fact 
that  the  bank  had  not  been  made  party  defend- 
350]ant  therein.  The  bill  charged  *that  the 
complainant,  as  a  national  bank,  was  entitled 
to  take  the  conveyance  of  the  real  estate  to  se- 
cure the  debt  of  Hall,  and  that  the  provisions 
t>f  the  statutes  of  Massachusetts  which  were  re- 
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lied  on  by  the  assignees  were  in  conflict  with 
U.  S.  Rev.  Stat.  §§  5136,  5137.  The  bill 
prayed  that  the  assignee  and  McClellan  be  per- 
manently enjoined  from  proceeding  under  the 
writ  of  entry  and  the  exceptions  filed  therein; 
that  McClellan  be  ordered  to  apply  the  pro- 
ceeds of  the  prQperty  to  the  payment  of  the 
note  and  loan  secured  thereby.  After  due 
pleading  the  issues  tendered  were  reported  by 
the  presiding  justice  for  the  consideration  of 
the  full  court  upon  certain  questions  of  law  re- 
served, and  the  full  court  affirmed  the  verdict 
of  the  Jury  and  judgment  thereon  In  the  writ 
of  entry  case  and  dismissed  the  bill  in  equity. 

So  far  as  concerned  the  Federal  Question,  the 
court  held  that  there  was  nO  connict  between 
§§  5186  and  6137  of  the  Revised  Statutes  of  the 
United  States,  and  g^  96  and  98  of  chapter  157 
of  the  Piiblic  Statutes  of  Massachusetts.  Both 
cases  were  brought  here  by  writ  of  error. 

The  only  Federal  question  for  our  considera- 
tion is  whether  there  was  conflict  between  the 
statutes  of  the  United  States  and  the  provi- 
sions of  the  general  law  of  the  state  of  Massa- 
chusetts referred  to  and  heretofore  fully  set 
out.  Two  propositions  have  been  long  since 
settled  by  the  decisions  of  this  court: 

First.  National  banks  "are  subject  to  the 
laws  of  the  state,  and  are  governed  in  their  daily 
course  of  business  far  more  by  *the  laws[357 
of  the  state  than  of  the  nation.  All  their  con- 
tracts are  governed  and  construed  by  state 
laws.  Their  acquisition  and  transfer  of  prop- 
erty, their  right  to  collect  their  debts,  and 
their  liability  to  be  sued  for  debts.are  all  based 
on  Rtnte  law.  It  is  only  when  the  state  law  in- 
capacitates the  banks  from  discharging  their 
duties  to  the  government  that  it  becomes  un- 
constitutional." Flr8t  Nat.  Bank  v.  Kentucky, 
76  U.  S.  9  Wall.  862  [19:  708]. 

Second.  "National  banks  are  instrumental- 
ities of  the  Federal  government  created  for  a 
public  purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a  state 
to  define  their  duties,  or  control  the  conduct  of 
their  affairs  is  absolutely  void,  wherever  such 
attempted  exercise  of  authority  expressly  con- 
flicts with  the  laws  of  the  United  States,  and 
either  frustrates  the  purpose  of  the  national  leg- 
islation, or  impairs  the  etflciency  of  these 
agencies  of  the  Federal  government  to  dis- 
charge the  duties  for  the  performance  of  which 
they  were  created."  DavU  v.  Mmira  8av, 
Bank,  161  U.  S.  288  140:  7011. 

These  two  propositions,  which  are  distinct, 
yet  harmonious,  practically  contain  a  rule  and 
an  exception,  the  rule  being  the  operation  of 
general  state  laws  upon  the  dealings  and  con- 
tracts of  national  banks,  the  exception  being 
the  cessation  of  the  operation  of  such  laws 
whenever  they  expressly  conflict  with  the  laws 
of  the  United  States  or  frustrate  the  purpose 
for  which  the  national  banks  were  created,  or 
impair  their  efficiency  to  discharge  the  duties 
imposed  upon  them  by  the  law  of  the  United 
States.  The  provisions  of  the  statutes  of  the 
United  States  upon  which  the  plaintiffs  in  er- 
ror rely  are  as  follows: 

"The  n<itional  banking  association  may  pur- 
chase, hold,  }  n  1  convey  real  estate  for  the  fol- 
lowing purposes,  and  for  no  others: 
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''Second.  Such  as  shall  be  mortga&^ed  to  it 
In  good  faith  by  way  of  security  for  debts  pre- 
viously contracted. 

''Third.  Such  as  shall  be  conveyed  to  it  in 
358]  satisfaction  of  *debts  previously  con- 
tracted in  the  course  of  its  dealings."  U.  S. 
Rev.  Stat.  §  5137. 

The  argument  is  that  as  this  statute  permits 
national  banks  to  take  real  estate  forgiven  pur- 
poses, therefore  the  Massachusetts  law  which 
Torbids  a  transfer  of  properly,  with  a  view  to 
a  preference,  in  case  of  insolvency,  where  the 
transferee  has  reasonable  cause  to  believe  that 
the  transferrer  is  insolvent  or  in  contem- 
plation of  insolvency,  in  no  way  controls  the 
contracts  or  dealings  of  a  national  bank.  But 
this  position  denies  the  general  rule  just  referred 
to,  and  amounts  to  asserting  that  in  every  case 
where  a  national  bank  is  empowered  to  make 
a  contract,  such  contract  is  not  subject  to  the 
state  law.  In  the  case  in  hand  there  is  no  ex- 
press conflict  between  the  grant  of  power  by 
the  United  States  to  the  bank  to  take  real  estate 
for  previous  debts,  and  the  provisions  of  the 
Massachusetts  law,  which,  although  allowing 
as  a  gjeneral  rule  the  taking  of  real  estate  as  a 
security  for  an  antecedent  debt  provides  that 
it  cannot  be  done  under  particular  and  excep 
tionai  circumstances.  Nor  is  there  anything 
in  the  statutes  of  the  state  of  Massachusetts, 
here  considered,  which  in  any  way  impairs  the 
eflScii'ncy  of  national  banks  or  frustrates  the 
purpose  for  which  they  were  created.  No 
function  of  such  banks  is  destroyed  or  ham- 
pered by  allowing  the  banks  to  exercise  the 
power  to  take  real  estate,  provided  only  they  do 
sounder  the  same  conditions  and  restrictions  to 
which  all  the  other  citizens  of  the  state  are 
subjected,  one  of  which  limitations  arises  from 
the  provisions  of  the  state  law  which  in  case  of 
insolvency  seeks  to  forbid  preferences  between 
creditors.  Of  course,  In  the  broadest  sense, 
any  limitation  hj  a  state  on  the  making  of  con- 
tracts is  a  restramt  upon  the  power  of  a  na- 
tional bank  within  the  state  to  make  such  con- 
tracts; but  the  question  which  we  determine  is 
whether  it  is  such  a  regulation  as  violates  the 
act  of  Congress.  As  well  might  it  be  con- 
tended that  any  contract  made  bv  a  national 
bank  within  a  state  in  violation  of  the  state 
laws  on  the  subject  of  minority  or  coverture, 
was  valid  because  such  state  laws  were  in  con- 
flict with  the  act  of  Congress  or  impaired  the 
power  of  the  bank  to  perform  its  functions. 
859J  Indeed,  reduced  to  its  last  analysis,  *the 
position  here  assumed  by  the  plaintiff  in  error 
amounts  to  the  assertion  that  national  banks  in 
viriue  of  the  act  of  Congress  are  entirely  re- 
moved, as  to  all  their  contracts,  from  any  and 
every  control  by  the  state  law.  The  argument 
that  the  concession  of  a  right  on  the  part  of  a 
state  to  forbid  the  taking  of  real  estate  by  a  na- 
tional bank  for  an  antecedent  debt,  under  any 
circumstances,  Implies  the  existence  of  a  power 
in  the  state  to  forbid  such  taking  in  all  cases, 
begs  the  question,  and  amounts  simply  to  a  re- 
statement of  the  proposition  already  answered. 
As  long  since  settled  in  the  cases  already  refer- 
red to,  the  purpose  and  object  of  Congress  in 
enacting  the  national  bank  law  was  to  leave  such 
banks  as  to  their  contracts  in  general  under  the 
operation  of  the  state  law,  and  thereby  invest 
tAew  aa  Fedenl  i^ncies  with  local  strength, 
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whilst,  at  the  same  time,  preserving  them  froni> 
undue  state  interference  wherever  Congress 
within  the  limits  of  its  constitutional  authority 
has  expressly  so  directed.or  wherever  such  state 
interference  frustrates  the  lawful  purpose  of 
Congress  or  impairs  the  efficiency  of  the  banks 
to  discharge  the  duties  imposed  upon  them  by 
the  law  of  the  United  States. 

It  is  said  that  §  98  of  the  Massachusetts  stat- 
ute is  in  conflict  with  the  statutes  of  the  United 
States  in  so  far  as  it  provides  that,  "and  if  such 
sale,  assignment,  transfer,  or  conveyance  is  not 
made  in  the  usual  and  ordinary  course  of  basi- 
ness  of  the  debtor,  that  fact  shall  be  prima 
facie  evidence  of  such  cause  of  belief."  that 
is,  the  belief  on  the  part  of  the  creditor  of  the 
insolvency  of  the  debtor  by  whom  the  transac- 
tion was  made.  The  reason  is  that  as  the 
United  States  law  allows  the  taking  by  a  bank 
of  real  estate  for  an  antecedent  debt,  and  the 
state  statute  makes  such  taking  of  real  estate 
prima  facie  evidence  of  a  reasonable  belief  on 
the  part  of  the  bank  of  the  insolvency  of  the 
debtor  from  whom  the  real  estate  is  so  taken, 
therefore  the  state  law  violates  the  national 
bank  law,  since  it  attributes  to  the  doing  of 
the  act  which  the  national  bank  law  author- 
izes, a  presumption  which  virtually  annuls  the 
contract,  unless  proof  be  made  to  the  contrary. 
But  this  view  gives  to  the  words  "ordinary 
course  of  businc?i.s"  in  the  state  statute  a  strained 
and  unreasonable  ^construction.  *  The  [360 
state  statute  does  not  provide  that  the  mere  fact 
that  a  security  is  taken  for  an  antecedent  debt 
renders  the  contractone  not  in  the  actual  course* 
of  the  debtor's  business,  thereby  engendering 
the  presumption  of  knowledge  on  the  part  of 
the  creditor,  but  affixes  such  presumption  onlr 
to  cases  where  the  particular  nature  of  the  deal- 
ings between  the  parties  is  such  as  to  make  the 
contract  not  one  in  the  actual  course  of  busi- 
ness, from  which  fact  the  statutory  presump- 
tion arises.  However,  this  objection  does  not 
arise  on  the  record  before  us,  since  the  supreme 
court  of  Ma-csachusetts  held  that  the  effect  of 
the  charge  of  the  trial  court  was  substantially 
to  instruct  the  jury  that  before  the  plaintiff  in 
the  entry  suit  could  recover  he  must  satisfy  the 
jury  by  a  preponderance  of  evidence  that  Hall 
at  the  time  of  the  conveyance  was  insolvent. 

The  claim  that  the  security  vested  in  the 
bank  by  the  conveyance  of  tne  land  is  taken 
away  from  it  in  violation  of  the  United  Statee 
law,  because,  under  the  Massachusetts  law,  a 
contract  by  a  debtor  giving  a  fraudulent  pref- 
erence to  one  creditor  over  another,  is  voidable 
and  not  void,  is  without  merit.  This  conten- 
tion concedes  that  if  the  state  law  rendered  the 
transaction  void  there  would  be  a  void  exercise 
of  state  authority.    But  the  power  to  do  the 

freater  necessarilv  carries  with  it  the  right  to 
o  the  lesser.  Nor  is  there  anything  in  the 
opinion  of  this  court  in  Davis  v.  Elmira  Sssl 
Bank,  161  U.  S.  288  [40:  701],  which  supports 
the  argument  of  the  plaintiff  in  error.  There, 
the  conflict  between  the  state  and  the  Federal 
law  was  found  to  be  express  and  irreconcilable, 
bringing  that  case,  therefore,  under  the  excep- 
tion to  the  general  rule.  The  opinion  carefully 
confined  the  ruling  there  made  to  such  a  case, 
so  as  to  render  it  inapplicable  in  a  case  like  the 
one  now  before  it.  It  said: 
"It  is  certain  that,  in  sofar  as  not  repugnant 
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lo  acts  of  Congress,  the  cobtracU  and  dealings 
of  DaCiooal  banks  are  left  subject  to  the  state 
law,  and  upon  this  undoubted  promise,  which 
nothing  in  this  opinion  gainsays."    .     .     . 

And  the  whole  opinion  was  qualified  by  this 
language: 

'*lHotbing,  of  course,  in  this  opinion  is  intend- 
361]  ed  to  deoy  the  ^operation  of  general  and 
vndiscriminating  state  laws  on  the  contracts  of 
national  banks,  so  long  as  such  laws  do  not 
conflict  with  the  letter  or  the  general  objects 
flind  purposes  of  congressional  legislation." 

Finding  no  conflict  between  the  special 
power  conferred  by  Congress  upon  national 
lanks  to  take  real  estate  fur  certain  purposes, 
mnd  the  general  and  undiscriminating  law  of 
the  state  of  Massachusetts  subjecting  the  tak- 
ing of  real  estate  to  certain  restrictions,  in 
oraerto  prevent  preferences  in  case  of  insolv- 
ency, we  conclude  that  thejudgmenUofthe  Su- 
jprtme  Court  of  the  state  of  MoMachv setts  were 
rights  and  t/tey  are  therrfore  in  both  cases  of- 
^Ttnedn 


AVINGTON  A.  EDGINGTON,  Ptff.  in  Err,, 

V, 

UNITED  STATES. 
(See  8.  a  Beporter*8  ed.  861-887.) 

U.  S,  Rev  Stat.  %  5438,  not  reported-- evidence 
of  good  character — erroneous  charge — svf- 
j^eient  exception — reasonable  doubt 

1«   U.  P.  Rev.  Stat,  fl  5488,  making  It  penal  to  make  or 
cauiie  to  be  made  aoj  false  deposition  to  obtain 


HoTm.^Evidenee  of  good  character  as  an  answer 
to  an  accusation  of  crime,  how  proved:  evidence 
iff  bad  or  violent  eharncter^  when  adminsible;  diS' 
Unetion  between  reputation  and  Character;  par' 
ti€fular  acts;  neighborhood;  reasoTiaUe  time. 

In  criminal  proceediDgs  the  fact  that  the  person 
%<9CU8ed  has  a  frood  character  is  relevant.  Felix  v. 
^tate,  18  Ala.  780;  Hall  v.  State,  40  Ala.  688;  Kee  v. 
^tate,  28  Ark.  155:  People  v.  Ashe,  44  Cat.  28S;  State 
^.  Tomer,  19  Towa,  144;  People  v.  Garbett,  17  Mich. 
%,  97  Am.  Dec.  162;  Wesley  v.  State,  87  Miss.  837: 
Thaller  v.  State,  14  Mo.  602:  State  v.  0*ConDor,  81 
Itfo.  888:  GriflBn  v.  State.  14  Ohio  St.  65;  Catbcart  v. 
CX>m.  87  Pa.  108;  Lockhart  v.  State,  8  Tex.  A  pp.  667; 
State  V.  Wellfl,  1  N.  J.  L.  424, 1  Am.  Rep.  211;  People 
^.  Moett,  23  Hun,  60;  Uopps  v.  People,  81  Til.  388,  88 
.Ana.  Dec.  231;  State  v.  Donohoo,  22  W.Va.  761. 

Id  Matthews  v.  State,  82  Tex.  117,  evidence  of 
^sbaracter  was  reacted  as  irrelevant  to  the  issue  of 
m  trial  for  assault  and  battery,  the  admission 
^r  such  evidence  beinflr  held  to  he  in  the  discretion 
m^t  the  court,  and  It  betnir  invariably  admissible 
^idIj  In  cases  where  the  life  of  the  prisoner  is  in- 
"Tolved. 

But  the  fact  that  the  person  accused  has  a  had 
character  is  Irrelevant,  unless  it  is  Itself  a  fact  in 
»,  or  unless  evidence  has  been  eriven  that  he 
a  good  character.    People  v.  Fair,  48  Gal.  187; 
Tleccher  v.  State,  49  Ind.  124, 19  Am.  Rep.  678;  State 
T.  Kabrich,  80  Iowa,  277:  State y.  Creson,  88 Mo.  872; 
People  V.  White,  14  Wend.  Ill;  Gom.  v.  Hardy,  2 
Mase.  806:  Paul!  v.  Com.  89  Pa.  483;  Hartless  v.  State, 
S8  Tex.  88;  State  v.  Thurtell,  29  Kan.  148;  fteg,  y. 
Bowton,  10  Gox,  G.  G.  25;  Rex  v.  Hodgkiss,  7  Gar. 
*P.206. 

I{  the  prisoner*s  counsel  brings  out  evidence  of 
his  fried  character  on  cross-examination,  the  prose- 
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a  payment  or  approval  of  any  claim  against  the 
United  States,  is  not  repealed  by  1 4746,  Imposing  a 
penalty  upon  the  offense  of  procuring  any  false 
or  fraudulent  affidavit  respecting  a  pension  claim, 
or  other  matter  within  the  jurisdiction  of  the 
commissioner  of  pensions. 
2.  Bvidence  of  a  defendant's  general  reputation 
for  truth  and  veracity  is  admifisible  on  a  prosecu- 
tion for  making  a  false  deposition,  not  merely  to 
give  weight  to  his  personal  testimony  In  the  case, 
but  to  establish  a  general  character  inconsistent 
with  guilt  of  that  crime,  whether  he  has  testified 
or  not. 

8.  A  charge  to  the  jury  that  if  they  have  hesita- 
tion as  to  defendant's  guilt  then  they  may  con- 
sider as  important  the  testimony  as  to  bis  good 
character  is  erroneous  as  limiting  the  effect  of 
such  testimony  to  a  doubtful  case. 

4.  An  exception  to  a  whole  paragraph  of  a  charge 
is  sufficient  where  the  subject  of  the  paragraph  is 
the  single  one  of  the  proper  effect  to  be  given  to 
evidence  of  defendant's  good  character. 

6.  Evidence  of  an  established  reputation  for  good 
character,  if  relevant  to  the  issue,  may  alone  cre- 
ate a  reasonable  doubt,  although  without  it  the 
other  evidence  would  be  convincing. 

[No.  836.] 

Submitted  November  2,  1896,     Decided  Novem^ 

ber  SO,  1896. 

IN  ERROR  to  the  District  Court  of  the 
United  Slates  for  the  Southern  District  of 
Iowa  to  review  a  .judgment  convicting  Aving^ 
ton  A.  Ed^ington  of  the  crime  of  making  a 
false  deposition  in  aid  of  a  fraudulent  pension 
claim.  Reversed,  and  cause  remanded  with 
dueclions  for  a  new  trial. 


cution  may  then  give  evidence  of  his  bad  character. 
Reg.  V.  Gadbury,8  Car.  &  P.  678;  Reg.  v.  Shrimp- 
ton,  8  Car.  &  K.  878,  5  Cox,  C.  C.  887. 

In  an  iodictmenc  for  assaulting  a  peace  officer  he 
cannot  testify  to  his  knowledge  v2  the  prisoner's 
bad  character  for  the  purpose  of  showing  that  he 
had  reasonable  cause  to  suspect  him  of  the  crime 
for  which  he  was  arrested.  Reg.  v.  Tuberfleld,  10 
Cox,  C.  C.  1. 

The  kind  of  character  proved  must  relate  to  the 
particular  charge,  e.  (7.,  in  murder  the  prisoner's 
general  reputation  for  peace  and  good  order  is  ad- 
missible. People  V.  Stewart,  28  Cal.  885;  Kee  v. 
State,  28  Ark.  165;  State  v.  Kinley,  48  Iowa,  29i: 
State  V.  King,  78  Mo.  555:  State  v.  Pearce,  IS  Nev. 
188;  State  v.  Emery,  59  Vt.  84. 

In  homicide  the  prisoners'  reputation  as  a  good 
soldier  is  inadmissible.  People  v.  Garbett,  17  Mich. 
9, 97  Am.  Dec.  162. 

The  object  and  effect  of  such-evidence  are  to  dis- 
prove guilt  by  furnishing  a  presumption  that  the 
defendant  would  not  have  committed  the  offense. 
In  homicide  it  has  also  been  held  admissible  to  aid 
the  Jury  in  ascertaining  the  grade  of  the  crime. 
Carroll  v.  State,  8  Humph.  815. 

A  failure  to  prove  his  good  character  raises  nu 
presumption  against  the  prisoner.  People  v. 
Bodine,  1  Denio,  282;  People  v.  White,  24  Wend.  520; 
State  V.  Kabrich,  89  Iowa,  277;  State  v.  O'Neal,  7 
Ired.  L.  251;  State  v.  Dockstader,  42  Iowa,  482. 

Evidence  of  good  character  must  be  considered  in 
all  cases  where  it  is  offered,  as  well  where  the  other 
evidence  is  direct  as  where  it  is  circumstantial 
Its  weight  is  not  confined  to  doubtful  cases,  but 
it  may  of  itself  create  a  doubt.  The  degree  of  its 
force  is  to  be  determined  by  the  attending  circum- 
stances, and  not  by  the  grade  of  the  offense.  Can- 
oemi  ▼•  People,  16  N.  Y.  601;  Stephens  y.  People,  4 
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StatemeDt  by  Mr.  Justice  Shiras: 

At  the  March  term,  1895,  in  the  district 
court  of  the  United  States  for  the  southern 
district  of  Iowa,  Avinglon  A.  Edgineton  was 
tried  and  found  guilty  of  the  crime  of  making 
a  false  deposition  on  April  18,  1894,  in  aid  of 
a  fraudulent  pension  claim  on  behalf  of  his 
mother.  Jennie  M.  Edgington,  claiming  to  be 
the  widow  of  Francis  M.  Edgineton. 

The  indictment  was  based  oo  U.  8.  Rev.  Stat. 
§  543H,  and  it  was  claimed  on  behalf  of  the  de- 
362]  fendant  *that  that  section  had  been  re- 
pealed by  the  subsequent  enactment  of  U.  S. 
Hev.  Stat.  §  4746,  and  was  no  longer  in  force  at 
the  time  the  indictment  was  found.  The  motion 
to  direct  a  verdict  of  not  guilty  for  that  reason 
was  overruled,  to  which  action  of  the  court  an 
exception  was  taken.  Exceptions  were  also 
taken  to  the  action  of  the  court  in  excluding 
testimony  as  to  the  defendant's  general  reputa- 
tion for  truth  and  veracity,  and  to  the  instruc- 
tion to  the  jury  upon  the  testimony  as  to  the 
good  character  of  the  defendant. 

On  April 80. 1895,  judgment  waspronounced 
aeainst  the  defendant  that  he  pay  a  fine  of 
f  1,500  and  the  costs,  and  that  he  stand  com- 


mitted to  jail  until  said  fine  and  costs  should 
be  paid.  A  writ  of  error  was  prayed  for  and 
allowed. 

Messrs.  Smith  McPherflon,  A.  H.  Gar- 
land* and  R.  C.  Garland,  for  plaintiff  in 
error: 

Evidence  as  to  the  truth  and  veracity  of 
the  prisoner  goes  directly  to  the  trait  involved, 
and  should  have  been  admitted. 

1  Greenl.  Ev.  14th  ed.  ^^  54. 55,  and  notes. 

It  must  be  evidence  as  to  such  traits  of  char- 
acter as  would  make  it  the  more  improbable 
that  he  committed  the  crime  with  which  he  it 
charced 

iS/tf te  V.  Northup,  48  Iowa,  583.  80  Am.  Rep. 
408:  State  v.  Qustafson,  50  Iowa,  194;  Peoji^ 
V.  Fair,  43  Cal.  137:  Kee  v.  State,  28  Ark.  155; 
Storer  V.  Feople,  56  N.  Y.  315. 

Evidence  of  good  character  is  indepeodent 
evidence  and  of  itself  may  raise  the  reasonable 
doubt  and  of  itself  require  the  jury  to  find  the 
prisoner  not  guilty. 

State  v.  KinUy,  43  Iowa.  294:  Felix  v.  StaU, 
18  Ala.  720;  Dupree  v.  StaU,  33  Ala.  880,  78 
Am.    Dec.  A2)t\  People  v.    A9he,  44  Cal.   288; 


Park.  Crim.  Rep.  396;  Harringrton  v.  State,  19  Ohio 
St.  264. 

It  is  error  to  charge  that  grood  character  only 
steps  in  in  cases  of  doubt.  It  will  itself  sometimes 
create  a  doubt  where  none  without  it  would  exist. 
Felix  V.  Htate,  18  Ala.  720;  Koftepbaum  v.  State.  33 
Ala.  354;  Dupree  v.  State,  88  Ala.  380.  78  Am.  Dec. 
422;  Harrison  v.  State.  87  Ala.  154:  Hall  v.  State.  40 
Ala.  608;  People  v.  Ashe,  44  Cal.  288:  People  v.  Kalk- 
roan.  72  Cal.  212:  United  States  v.  Jackson.  29  Fed. 
Uep.  508;  Kistler  v.  State,  54  Tnd.  400;  McQueenv  v. 
State.  82  lod.  72;  State  v.  Kinley,  48  Iowa,  294:  State 
V.  Beebe,  17  Minn.  241;  Coleman  v.  State,  59  Miss.  484: 
Remsen  v.  People,  48  N.  Y.  6;  People  v.  Lamb,  2 
Keyps,  300:  Kilpatrick  v.  Com.  81  Pa.  198;  Heine  v. 
-Com.  91  Pa.  145;  State  v.  Edwards,  18  S.  C.  80;  Lee 
V.  State.  2  Tex.  App.'3a9;  State  v.  Daley,  58y  t.  442, 
88  Am.  Rep.  694. 

A  weak  case  on  the  part  of  the  prosecution  is  a 
doubtful  case,  and  without  evidence  of  any  kind  on 
the  part  of  the  defense  the  Jury  ought  to  acquit. 
To  say,  therefore,  that  proof  of  character  is  only 
available  under  such  circumstances  is  to  say  that 
it  is  of  DO  substantial  account  at  alL  Hanney  v. 
Com.  19  W.  N.  C.  437. 

Character  should  be  submitted  to  the  Jury  like 
any  other  fact  whether  the  other  evidence  in  the 
case  is  direct  or  circumstantial,  and  should  be  con- 
sidered by  them.  If  the  evidence  of  ffuilt  is  direct 
it  goes  to  its  credibility.  Stover  v.  People,  56  N. 
Y.  316;  People  v.  Raina.  45  Gal.  282;  People  v.  Sbep- 
ardson,  49  Cal.  629;  State  v.  McMurpbv,  52  Mo.  261; 
State  V.  Alexander,  66  Mo,  148;  People  v.  BelU  49 
Cal.  486. 

But  against  facts  positively  and  strongly  proved 
it  cannot  avail.  State  v.  Turner,  19  Iowa,  149;  Com. 
^.  Webster,  6  Cusn.  296,  62  Am.  Dec.  711;  State  v. 
Levigne,  17  Nev.  486;  United  States  v.  Jackson,  29 
Te^,  Rep.  688. 

In  some  states  it  is  held  that  such  evidence  can 
•only  be  taken  into  consideration  when  a  reasonable 
doubt  already  exists  in  the  mind  of  the  Jury. 
People  V.  Oleason,  1  Nev.  178;  State  v.  McQinnis,  6 
Nev.  109;  State  v.  Wells,  1 N.  J.  L.  424,  1  Am.  Rep. 
211;  Tumer^s  Trial,  6  How.  St.  Tr.  618. 

In  Massachusetts  Ita  force  is  dependent  upon  the 
nature  of  the  offense.  ** Where  it  Js  a  question  of 
great  and  atrocious  criminality,  the  commission  of 
the  act  is  so  unusual,  so  out  of  the  ordinary 
courwe  at  things  and  begrood  common  experience. 


it  is  so  manifest  that  the  offense,  if  perpetrated, 
roust  have  been  influenced  by  motives  not  fre- 
quently operating  upon  tbe  human  mind— the  evi- 
dence of  character  and  of  a  man^  habitual  con- 
duct under  common  circumstances  must  be  coiisld- 
ered  far  inferior  to  what  it  is  in  the  instance  of 
accusations  of  a  lower  grade.**  Com.  v.  Webeter« 
6  Cush.  295, 52  Am.  Dec  711;  Com.  v.  Hardy,  2  Masi. 
308. 

In  homicide  -tbe  violent  character  of  the  deceased 
may  be  proved,  but  only  where  tbe  evidence  showi 
that  there  was  an  assault  committed  or  threatened 
by  him  upon  the  prisoner,  and  a  doubt  was  created 
whetber  the  homicide  was  prepetrated  from 
malace  or  to  repel  such  assault  and  in  self-defenseL 
People  V.  Lamb,  2  Keyes,  860;  Reynolds  v.  People,  IT 
Abb.  Pr.  413;  Abbott  v.  People,  86  N.  Y.  460:  StaM 
V.  Field,  14  Me.  248,  81  Am.  Dec  52;  Rlppy  v.  States 
2  Head,  217;  Abemetby  v.  Com.  101  Pa.  822;  Frank- 
lin i*.  State,  29  Ala.  19;  State  v.  Chandler.  5 La.  Ann. 
i*^.  62  Am.  Dec.  699;  State  v.  Robertson,  80  La.  Aoo. 
340;  Cotton  v.  State,  81  Miss.  504;  State  v.  Keene,  80 
Mo.  857;  State  v.  Bryant.  56  Mo.  75;  State  v.  Blkina, 
63  Mo.  150;  State  v.  Freeman,  8  Mo.  App.  Appx.  60L 

When  the  conduct  of  the  deceased,  although  tn 
itself  innocent,  is  such  that.  Illustrated  by  hie 
character,  its  tendency  is  to  excite  a  reasonable  be- 
lief of  imminent  peril,  the  evidence  ought  to  be 
admitted,  and  the  question  of  its  effect  left  to  tbe 
determination  of  the  Jury.  Frankhn  v.  State,  2i 
Ala.  14. 

But  such  evidence  is  inadmissible  unless  it  la 
shown  that  the  prisoner  was,^y  the  violent  char- 
acter of  the  deceased,  impelled  to  kill  him.  Tbe 
mere  bad  character  of  the  deceased  cannot  affect 
the  guilt  of  the  accused.  Quesenberry  v.  State,  S 
Stew.  &  P.  308;  Chase  v.  State,  46  Miss.  683:  State  t. 
Keene,  50  Mo.  857;  Com.  v.  Ferrigao,  44  Pa.  888; 
Priokett  v.  State,  22  Ala.  89,  68  Am.  Dec  250:  State 
V.  Hogue,  6  Jones.  L.  888;  State  v.  Thawley,  4  Hair. 
(DeL)  562. 

On  a  similar  principle  the  character  of  the  proee- 
cutrix  in  rape  is  in  issue.  State  v.  Forshner,  48  N. 
H.  89. 80  Am.  Dec.  132;  State  v.  Knapp,  46  N.  H.  148$ 
Turney  v.  State,  8  Rmedes  ft  M.  104, 47  Am.  Dec.  7i. 
Likewise  in  bastardy  proceedings.  Walker  v.  States 
Corbin,  6  Biackf.  1.  Contra^  Rawles  v.  State,  Ford, 
56  Ind.  433.  By  bringinir  such  proceedings  the 
prowcutrix  acknowledges  her  want  of  chastity. 

Character  of  proaecutor  H  inadrntsslble  in  f  nlMc^ 
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UnitetT  States  ▼.  Jackson,  29  Fed.  Rep.  583; 
Kistler  v.  State,  54  Ind.  400;  State  v.  fl^fJtf,  17 
MiDB.  241;  Remsen  v.  /V<?p^,  43  N.  Y.  6;  JBTiY- 
iw/ritfA:  ▼.  Com,  81  Pa.  198. 

Mr.  Edward  B.  Whitne7»  Assislant  At- 
torney General,  for  defendant  in  error: 

It  is  no  ground  for  reversal  that  the  court 
omitted  to  give  instructions  where  they  were 
Dot  requested  by  the  defendant. 

leaaes  v.  United  States,  159  U.  S.  487  (40: 
229). 

Good  character  is  no  defense  when  the  evi- 
dence shows  that  the  defendant  is  guilty  of 
the  crime.    Error  arises  only   when  the  court 
>charges  the  jury  that  good  character  is  no  de- 
fense when  the  evidence,  excluding  from  con- 
aideration   the   evidence   of  good  character, 
«how8  him  guilty  of  the  crime. 

1  Bishop,  New  Grim.  Proc.  §  1116;   People 

-v.  SvDeeney,   133  N.  Y.  609;  People  v.  Brooks, 

lai  N.  Y.  821;  Hirschman  v.  PeopU,  101  111. 

IjeS;  PeopU  V.  Mead,  50  Mich.  228;  Walker  v. 

^ate,  136  Ind.  663;  Peoj^e  v.  Samftels,  66  Cal. 

-»9;  State  v.  Turner,  19   Iowa,  144;  State  v. 

J^etigne,   17  Nev.  485,  444;  Hathcock  v.  State. 

-es   Ga.  91;  Edmonds  v.   StaU,   84  Ark.  720; 

United  States  v.  Jackson,  29  Fed.  Rep.  583. 


An  exception  to  the  whole  paragraph  is  not 
sustained  by  error  in  any  single  proposition 
not  specifically  pointed  out. 

Johnston  v.  Jones,  66  U.  S.  1  Black,  210  (17: 
117):  Hunt  v.  Mnyhee,  7  N.  Y.  273;  Decker  v. 
Mathews,  12  N.  Y.  813;  United  States  v.  Conk- 
lin,  68  U.  8.  1  Wall.  644  (17:  714);  Beaver  v. 
Taylor,  93  U.  8.  46  (23:  797);  Washington  dk 
G.  R.  Co.  V.  Varnell,  98  U.  8.  479  (25:  233); 
Mobile  dk  M,  R,  Co.  v.  Jurey,  111  U.  8.  584 
(28:  527). 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

8ection  5438  of  the  Revised  Statutes  makes 
it  penal  to  make  or  cause  to  be  made,  for  the 
purpose  of  obtaining  or  aiding  to  obtain  pay- 
ment or  approval  of  any  claim  against  the 
United  States,  any  false  deposition,  knowing 
the  same  to  contain.any  fraudulent  or  fictitious 
statement;  and  such  offense  is  made  punish- 
able by  imprisonment  at  hard  labor  for  not 
less  than  one  nor  more  than  five  years,  or  by 
fine  of  not  less  than  $1,000  nor  more  than 
$5,000.  The  statute  which  was  carried  into 
this  section  of  the  Revised  Statutes  was  enacted 
March  2.  1863.     12  Stat,  at  L.  696. 


lents  for  assault  and  battery.    Pratt  v.  State,  66 

3nd.  179. 

8o  is  that  of  defendunrs  wife  in  an  indictment  for 
•mttempt  to  levj  blackmaU  by  accusinfr  prosecutor 
^f  seduciDflr  bis  wife.    McMillen  v.  State.  60  Jod.  216. 
Such  evidence  mav  be  rebutted  by  evidence  of 
^ood  character,  which  is  not  admissible  until  at- 
tacked.   The  peaceable  character  of  the  deceased 
-Hauinot  be  shown  until  it  is  attacked.    Ben  v.  State, 
^  AUu  103;  People  v.  Hulse,  3  Hill,  aOO.    Contra  in 
rape  in  Tumey  v.  State,  8  Smedesft  M.  104. 

General  reputation  is  the  opinion  of  a  man*a  char- 
acter held  generally  by  those  who  are  acquaieted 
with   him.    The  question  then  is  what  people  in 
general  say,  not  what  others  or  certain  others  say 
ofbim.    Borrell   v.  Craig,  9  Ala.  634;  Vernon  v. 
Tacker,  30  Md.  456;  Engleman  v.  State.  2  Ind.  91,52 
Am.  Dec.  494;  Com.  v.  Rogers,  138  Mass.  168;  Pickens 
V.  State,  61  Miss.  563;  Weaver  ▼.  Uendrick,  30  Mo.  502; 
HatthewFon  v.  Burr,  6  Neb.  811;  Taylor  v.  Ryan,  15 
Neb.  6T3;  Sawyer  v.  People,  1  N.  Y.  Grim.  Rep,  249; 
^tilerette  v.  McKinley,  27  Hun,  820;  Dance  v.  Mc- 
Bsrfde.  48  Iowa,  624;  Wike  v.  Lightner.  11  Serg.  &  R. 
198;  Frazter  v.  Pennsylvania  R.  Co.  38  Pa.  104^  80 
A.ID.  Dec.  467;  Snyder  v.  Com.  86  Pa.  619. 

Nor  what  is  said  of  him  by  a  majority  of  his 
tft^ifrbbon.  Adams  v.  Hannon,  8  Mo.  222;  Emory  v. 
X^lliips,  22  Mo.  499. 

Rumor  is  not  reputation.  Campbell  v.  State,  23 
-^la.  44;  Haley  v.  State.  63  Ala.  83. 

Id    Alabama  a  distinction   is  made  between  a 
^aaan^s  character  and  reputation,  and  a  witness  who 
lys  that  he  is  not  accquainted  with  the  latter  but 
roows  the  former  is  allowed  to  testify.    Sullivan  v. 

ife,  66  Ala.  48. 
The  rule  is  applicable  to  the  proof  of  the  charac- 
of  the  deceased  in  homicide.    State  v.  El  kins,  63 
'hio.  150;  State  v.  Abarr,  89  Iowa.  185;  Nichols  v. 
:^>eople,86N.  Y.641. 

Specific  facts   showing    character   cannot    be 

"proved.    Every  man  Is  supposed  to  be  capable  of 

supporting  his  general  character,  but  is  not  likely 

%o  be  prepared  to  answer  particular  facts  without 

«iotice.    Teese  V.Huntingdon.  64  U.  S.  23   How.  2 

fl6:  479  ;  J'Anson  v.  Stuart,  IT  R.  754;  Hirschman 

^.  People.  101  III,  568;  Walker  v.  State.  Corbiu,  6 

Blackf .  1;  Long  v.  Morrison.  14  Ind.  595, 77  Am.  Dec. 

^  Wilson  V.  State,  16  Ind.  392:  Hallowell  v. Ountie, 

~^  Ind.  664;  Taylor  v.  Com.  3  Bush.  606;  Thurman  v. 


Virgin,  18  B.  Mon.  785;  Hume  v.  Scott^  3  A.  K. 
Marsh.  261;  Macdonald  v.  Garrison,  2  Hilt.  510; 
Corning  v.  Corning.  6  N.  Y.  97;  Conley  v.  Meeker, 
85  N.  Y.618;  Seymour  v.  Farrell,  51  Mo.  95:  Sawyer 
v.  Eifert,  2  Nott  &  McC.  511,  10  Am.  Dec.  633; 
Johnson  v.  Brown,  51  Tex.  65. 

There  is  an  exception  where  character  for  chas- 
tity is  in  issue.  In  this  case  particular  acts  may  be 
proved,  but  here  it  has  been  said  the  fact  of  chas- 
tity Itself  is  in  issue.  Ford  v.  Jones,  62  Barb.  484; 
Gulerette  v.  McKinley,  27  Hun.  320:  White  vt  Murt- 
land,  71  I1L258,  22  Am.  Rep.  100;  West  v.  DrufT,  56 
Iowa,  335.  But  see  Hoffman  v.  Kemerer,  44  Pa.  452. 
An  exception  is  also  made  in  case  of  crimen  falsi  in 
Betts  V.  Lockwood.  8  Conn.  488. 

As  good  characters  are  generally  little  talked 
about  a  witnei«  may  testify  that  he  has  never  heard 
a  pcrson^s  character  spoken  of,  or  that  he  has 
never  heard  anything  against  It.  Hndjo  v.  Gooden, 
13  Ala.  718;  Dave  v.  State,  22  Ala.  23;  Ward  v.  State, 
28  Ala.  53;  Childs  v.  State,  65  Ala.  28;  State  v.  Nel- 
son, 58  Iowa,  208;  State  v.  Lee,  22  Minn.  407,  21  Am. 
Rep.  769:  Davis  v.  Foster,  68  Ind.  238;  Craig  v.  Craig, 
5  Itawle,  91;  Johnson  v.  Brown,  61  Tex.  65;  Davis  v. 
Franke,33  Gratt.  413;  Keg.  v.  Rowton,10  Cox,  C.C.  26. 

One  who  testifies  that  he  does  not  know  a  wit- 
nesses character  for  truth  may  be  asked  if  he  ever 
heard  it  questioned.    Lenox  v.  Fuller,  39  Mich. 268. 

The  witness  to  character  should  ordinarily  be  of 
the  same  community  as  the  one  whose  character  is 
inquired  into;  and  he  should  speak  from  a  knowl- 
edge of  his  reputation  acquired  by  time  and 
the  general  speech  of  the  people  who  know  and 
have  the  opportunity  of  forming  an  opinion  from 
their  knowledge.  Cheritree  v.  Hoggen,  67  Barb. 
124;  Martin  v.  Martin,  26  Ala.  201;  State  v.  Cox,  67 
Mo.  892:  Relley  v.  Proctor,  41  N.  H.  189;  Dupree  v. 
State,  33  Ala.  380, 78  Am.  Dec.  422. 

It  \9  essential  that  the  witness  should  know  the 
reputation  rather  than  the  person  himself  who 
bears  it.    Martin  v.  Martin,  supra, 

A  stranger  who  has  gone  to  a  particular  locality 
and  made  inquiries  for  the  purpose  of  ascertaining 
the  character  of  an  individual  is  incompetent  to 
testify  to  it.  Douglass  r.  Tousey.  2  Wend.  862,  20 
Am.  Dec. '616;  Sorrelle  v.  Craig,  9  Ala.  634;  Reidv. 
Reid,  17  N.  J.  Eq.  101;  Curtis  v.  Fay,  87  Barb.  64;  Kel- 
ley  V.  Proctor,  41 N.  H.  139;  Dave  v.  State,  22  Ala.  28. 

It  was  held  not  to  be  necessary  to  flrat  inquire 
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Section  4746  is  based  on  a  statute  parsed 
March  8, 1878(17  Stat,  al  L.  575),  and  provides 
ft  penalty  of  a  floe  not  exceeding  $500  or  of  im- 
363]  prisonment  for  *a  term  not  exceeding 
three  years,  or  of  both,  for  every  person  who 
knowingly  or  wilfully  in  any  wise  procures  the 
making  or  presentation  of  any  false  or  fraudu- 
lent affidavit  coocerniog  any  claim  fur  pension, 
or  payment  thereof,  or  pertaining  to  any  other 
matter  within  the  jurisdiction  of  the  Commis- 
sioner of  Pensions. 

We  are  unable  to  accept  the  contention  that 
the  latter  section  is  to  be  deemed  a  repeal 
of  the  former.  Undoubtedly  there  is  some 
ground  that  is  common  to  both.  Thus  the 
procuring  or  causing  to  be  made  a  false  depo- 
sition or  affidavit  in  promoting  a  fraudulent 
pension  claim  is  made  an  offense  by  both 
statutes.  But  the  earlier  statute  is  wider  in  Us 
scope,  because  not  restricted  to  fraudulent 
pension  claims,  nor  to  merely  procuring  a 
false  affidavit  to  be  made.  We  think  the 
offense  charged  in  the  present  indictment,  of 
making  a  false  deposition  in  aid  of  a  fraudu- 
lent pension  claim,  is  properly  within  §  5438, 
and  not  within  §  4740,  which  is  in  terms 
applicable  only  to  the  offense  of  procuring 
another  person  to  commit  the  offense. 


We  are  constrained  to  sustain  the  assign- 
ments which  complain  of  the  exclusion  of 
tesMmony  offered  to  show  defendant's  general 
reputation  for  truth  and  veracity.  It  is  not 
necessary  to  cite  authorities  to  show  that,  in 
criminal  prosecutions,  the  accused  will  be 
allowed  to  call  witnesses  to  show  that  his 
character  was  such  as  would  make  it  unlikely 
that  he  would  be  guilty  of  the  particular  crime 
with  which  he  is  charged.  And  as  here  the 
defendant  was  charged  with  a  species  of  the 
crimen  falsi,  the  rejected  evidence  was  material 
and  competent.  This,  indeed,  is  conceded  iu 
the  brief  for  the  government;  but  it  is  argued 
that,  as  the  learned  judge,  in  overruling  the 
offer  of  the  evidence,  observed  that  the  testi- 
mony might  "become  proper  later  on,"  he  waa 
merely  passing  on  the  order  of  proof,  his  dis- 
cretion in  respect  to  which  is  not  reversible. 
It  is  possible,  as  suggested,  that  the  judge 
thought  that  such  evidence  should  not  be 
offered  until  it  appeared  that  the  defendant 
had  himself  testified.  Butthiswouldshow  a  mis- 
conception of  the  reason  why  the  evidence  was- 
competent.  It  was  not  intended  to  give  weight 
to  the  defendant's  personal  ^testimony  [364 
in  the  case,  but  to  establish  a  general  character 
inconsibleut  with  guilt  of  the  crime  with  which 


of  witness  whether  be  knew  tbe  plaintift^s  »renera] 
character  for  chastity,  in  Senter  v.  Carr,  15  N.  U. 
851. 

One*8  neigliborhood  extende  as  far  as  one  is  well 
known.  Kelley  v.  Procter.  41  N.  H.  139;  Dupree  v. 
Btate,33  Ala.  380,  73  Am.  Dec.  422:  Griffin  v.  State, 
14  Ohio  St.  56;  People  v.  Lyons.  51  Mich.  215. 

Tbe  number  of  character  witnesses  allowed  rests 
In  tbe  discretion  of  tbe  court.  Cox  v.  Pruitt,  25 
Ind.  90. 

Tbe  individual  opinion  of  tbe  witness  is  inadmis- 
sible. Ay  res  v.  Du  prey,  27  Tex.  593, 86  Am.  Dec.  667: 
Com.  v.  Kofrers,  136  Mass.  158;  State  v.  Kinir,  78 
Mo.  555;  Kitteringham  v.  Dance.  58  Iowa,  632;  Sar- 
gent V.  Wilson,  58  N.  H.  396:  Best,  Ev.  260. 

But  an  impeaching  witness  may,  after  tes* 
tlfytng  to  general  character  for  truth  and 
veracity,  be  asked  to  testify  whether  he  would 
believe  the  Impeached  witness  on  oath.  Bogle 
V.  Kreitzer,  46  Pa.  466;  Taylor  v.  Smith,  16  Ga. 
7:  Stokes  v.  State,  18  Ga.  17;  State  v.  Howard, 
•  N.  H.  485;  Knight  v.  House,  20  Md.  194.  96  Am. 
Dec.  515;  Marshall  v.  State,  5  Tex.  App.  273;  Pleas- 
ant V.  State,  15  Ark.  624;  Stevens  v.  Irwin.  12  Cal.  %6; 
State  V.  Meadows,  18  W.  Va.  658;  Mawson  v.  Hart- 
Sink,  4  Esp.  104;  Carlos  v.  Brook,  10  Yes.  Jr.  50;  Queen 
▼.  Brown,  L.  R.  1 C.  C.  70, 10  Cox,  C.  C.  453. 

But  be  must  show  bis  knowledge  of  general  rep- 
utation of  tbe  Impeached  witness  before  he  wiii  be 
allowed  to  say  whether  he  would  believe  him  on 
oath.  Lyman  v.  Philadelphia,  56  Pa.  488.  Contra, 
Wlllard  V.  Qoodenough,  30  V t.  398:  Indianapolis,  P. 
ft  C.  R.  Co.  V.  Anthony.  43  Ind.  183:  King  v.  Ruck- 
man,  20  N.  J.  Eq.  317;  State  v.  Mair8,l  N.  J.  L.  453; 
State  V.  Rush,  77  Mo.  519;  Walton  v.  State,  88 Ind.  9. 

It  is  not  necessary  that  the  witness  be  asked 
whether  he  would  believe  tbe  impeached  witness 
on  oath.    Laclede  Bank  v.  Keeler.  100  III.  385. 

After  testimony  as  to  general  reputation,  it  is 
admissible  to  ask  him  whether  be  is  worthy  of 
belief.  This  is  not  the  same  as  asking  him  if  be 
would  believe  him  on  oath.  Holbert  v.  State,  9 
Tex.  App.  219, 85  Am.  Hep.  738. 

On  cross-examination  a  witnem  may  be  asked  if 
he  has  not  heard  certain  reports  which  tend  to  con- 
tradict his  testimony  as  to  character.  Carpenter  v. 
Blake,  10  Uun,  358;  Oliver  v.  Pate,  43  Ind.  132. 
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Where  particulars  are  brought  out  on  cross* 
examination  they  cannot  be  gone  into  on  re-exami- 
natlon.    Gulerette  v.  McKinley,  27  Hun,  320. 

Where  on  cross-examination  a  witness  gives  the 
name  of  one  whom  be  has  heard  speak  against  the 
person  whose  character  is  being  investigated,  he 
may  be  asked  what  he  said.  Annis  v.  People,  13 
Mich.  511. 

In  slander  the  character  proved  must  l>e  that 
which  tbe  plaintiff  enjoyed  before,  and  not  after, 
the  slander,  for  tbe  slander  itself  might  have  Ef- 
fected hii*  character.  Douglass  %*.  Tousey,  2  Wend. 
352, 20  Am.  Dec.  616.  So  in  seduction  and  breach  of 
promise.  Stowell  v.  Beagle,  79  D I.  525;  White  v» 
Murtland,  71  111.  250,  22  Am.  Rep.  100;  Boynton 
v.  Kellogg.  3  Mass.  189,  3  Am.  Dec.  122;  Green  v. 
Spencer.  3  Mo.  818, 20  Am.  Dec.  672;  Cape  hart  v.  Car- 
radine,  4  Strobh.  L.  42;  Elsam  v.  Faucett.2  Esp.  562. 
And  in  malicious  prosecution.  Winebiddle  y. 
Porterfleld,  9  Pa.  137. 

In  criminal  cases  the  prosecution  cannot  show 
character  8ut)sequent  to  tbe  indictment  (State  v. 
Kinley,  43  Iowa,  294;  Com.  v.  Sackett,  22  Pick.  304); 
Dr  the  discovery  of  tbe  offense.    White  v.  Com.  8^ 
Ky.  480;  Wroe  v.  State,  20  Ohio  St.  461. 

What  is  a  reasonable  time  is  generally  within  the 
discretion  of  the  court  to  decide.  Holiiday  v. 
Cohen,  84  Ark.  707:  Manion  v.  Lambert,  10  Busb« 
208:  Rucker  v.  Bcaty,  3  Ind.  70;  Stratton  v.  State*. 
45  Ind.  468:  Aurora  v.  Cobb.  21  Ind.  492;  State  v. 
Howard,  9  N.  H.  485;  Willard  v.  Goodenougb,  30  Vt. 
303;  Buse  v.  Page,  32  Minn.  Ill;  Memphis  ft  O.  R. 
Packet  Co.  v.  McCool,  83  Ind.  802,  43  Am.  Rep.  71; 
Wood  v.  Matthews,  73  Mo.  477;  Kelly  v.  State.  61  Ala* 
19:  Louisville,  N.  A.  &  C.  R.  Co.  v.  Richardson, 
Ind.  48, 32  Am.  Rep.  94. 

But  where  later  character  has  \>een  shown  to 
bad.  previous  good    character    may  be    proved* 
\2uinsigamond  Bank  v.  Hobbs.  11  Gray,  250. 

Wbether-a  prisoner  takes  the  stand  in  his  owi»- 
behalf  his  character  as  a  witness  may  be  impeached  •■ 
but  such  impeaching  evidence  goes  to  his  credi' 
blllty  only.  Adams  v.  People,  9  Hun,  89;  People  v- 
Beck.  58  Cal.  212;  SUte  v.  Beal,  68Ind.  845,  34  Adb* 
Rep.  263. 
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ke  stood  charged:  and  the  evidence  was  admis- 
riUe  whether  or  not  the  defendant  himself 
tHtilled.  When  testimonv,  competent  and 
BuUerisl,  has  been  offered  and  erroneously 
lejected,  the  error  is  not  cured  by  a  conjecture 
that  if  offered  at  a  subsequent  period  in  the 
trial  the  evidence  might  have  been  admitted. 
It  ahould  also  be  observed  that  when  a  subse- 
quent offer  to  the  same  effect  was  made  the 
judge  rejected  it  without  qualification. 

There  was  likewise  error  in  that  portion  of 
the  charge  in  which  the  judge  instructed  the 
Jury  u  to  the  effect  that  they  should  give  to 
the  testimony  showing  the  defendant's  good 
chsrscter. 

It  is  proper  to  give  the  judge's  own  Ian- 
gUMe: 

"Some  testimony  has  been  given  you  touch- 
iuff  the  good  character  of  the  defendant. 
When  s  man  is  charged  with  crime  the  courts 
of  the  United  States  permit  this  question  of 
cood  character  to  be  introduced  to  go  to  the 
niTj.  The  theory,  as  I  view  it,  is  a  wise  one. 
if  a  man,  in  the  community  where  he  lives, 
by  his  incoming  and  outgoing  among  his 
neighbors,  has  built  up  in  the  years  of  his  life, 
be  thej  comparatively  few  or  many,  a  char- 
acter among  them  for  good  morals,  which 
includes  the  uprightness  and  excellency  of 
oar  general  citizenship,  it  is  right  that  the 
Jury  should  know  that  fact.  It  is  of  value 
to  them  in  conflicting  cases  in  determining 
points  in  the  case:  anayet,  gentlemen,  I  have 
to  say  to  you  that  evidence  of  good  character 
is  no  defense  against  crime  actualljr' proved. 
If  the  defendant  in  this  case  is  proved  guilty 
of  crime  charged,  any  ^ood  character  borne 
by  him  in  his  community  is  no  defense;  it 
must  not  chan^  your  verdict;  for  the  experi- 
ence of  mankind,  of  all  of  us,  teaches  us  that 
men  reputed  to  be  of  good  moral  character  in 
s  community  unfortunately  sometimes  we  flnd 
they  sre  sadly  different  from  that  which  they 
are  reputed  to  be,  and  that  they  are  committers 
of  crime;  yet  the  good  character  goes  to  the  jury 
with  special  force  whenever  the  commission  of 
the  crime  is  doubtful.  If  your  mind  hesitates 
865]  on  any  *point  as  to  the  guilt  of  this 
defendant,  then  you  have  the  right  and  shoul(^ 
consider  the  testimony  given  as  to  his  good 
character,  and  it  becomes,  as  I  have  suggested, 
or  may  be,  of  great  importance  in  the  minds  of 
the  Jury  in  the  matters  of  doubt." 

To  this  portion  of  the  charge  the  defendant's 
counsel  took  exception  in  the  follqwing  terms: 
*We  except  to  that  part  of  the  charge  in 
stating  the  effect  of  good  character,  the  defend- 
ant claiming  that  it  should  not  be  of  force 
only  in  doubtful  cases,  but  should  be  consid- 
ered by  the  jury  in  connection  with  all  of  the 
eridence  as  to  whether  or  not  on  all  the  evi- 
dence there' is  a  reasonable  doubt." 

Some  criticism  is  offered  to  the  exception  as 
made  to  the  whole  paragraph,  and  thus  coming 
within  cited  cases,  to  the  effect  that  excep- 
tions are  not  well  taken  to  an  entire  charge,  or 
to  large  portions  of  a  charge,  if  the  instruc- 
tions coinplained  of  are,  as  to  some  of  them, 
sound.  There  is  a  reasonable  rule  that  if  the 
entire  charge  is  excepted  to.  or  a  series  of 
propositions  contained  in  it  is  excepted  to  in 
gross,  the  exception  cannot  be  sustained  if 
there  were  a  distinct  proposition  or  instruc- 
Iti  C.  & 


tion  given  that  was  sound.  Waiving  the  ques- 
tion as  to  how  far  this  rule  is  justly  appli- 
cable to  the  case  of  a  charge  in  a  criminal  case* 
we  are  of  opinion  that,  in  the  present  instance^ 
the  criticism  is  not  well  founded.  The  para- 
graph of  the  charge  excepted  to  does  not  con- 
tain instructions  on  separate  and  distinct  proi>- 
ositions,  some  of  which  are  sound  and  others 
not  so.  The  subject  treated  of  in  the  para- 
graph is  the  single  one  of  the  proper  effect  to 
be  given  by  the  jury  to  the  evidence  of  the  de- 
fendant's good  character.  A  fair  understand* 
ing  of  the  meaning  of  the  instruction  cannot 
be  reached  without  reading  and  weighing  the 
entire  paragraph.  There  would  have  been 
more  room  for  just  criticism  had  the  defend- 
ant taken  exceptions  to  sentences  or  phrases 
detached  from  their  connection. 

If  formally  correct,  was  the  exception  in 
question  substantially  well  taken?  Was  the 
charge,  in  the  particular  complained  of,  a  cor- 
rect exposition  of  the  law? 

It  is  impossible,  we  think,  to  read  the  charge 
without  *perceivine  that  the  leading  [360 
thought  in  the  mind  of  the  learned  judge  was 
that  evidence  of  good  character  could  only  be 
considered  if  the  rest  of  the  evidence  created  a 
doubt  of  defendant's  guilt.  He  stated  that  such 
evidence  "isof  value  in  conflicting  cases,"  and 
that  if  the  mind  of  the  jury  "hesitates  on  any 
point  as  to  the  guilt  of  the  aefendant,  then 
you  have  the  right  and  should  consider  the 
testimony  given  as  to  his  good  character.** 

Whatever  may  have  been  said  in  some  of 
the  earlier  cases,  to  the  effect  that  evidence  of 
the  good  character  of  the  defendant  is  not  to 
be  considered  unless  the  other  evidence  leaves 
the  mind  in  doubt,  the  decided  weight  of  au- 
thority now  is  that  good  character,  when  con- 
sidered in  connection  with  the  other  evidence 
in  the  case,  may  generate  a  reasonable  doubt. 
The  circumstances  may  be  such  that  an  estab- 
lished reputation  for  good  character,  if  it  is 
relevant  to  the  issue,  would  alone  create  a  rea- 
sonable doubt,  although  without  it  the  other 
evidence  would  be  convincing. 

Jupitz  V.  People,  34  111.  516.  was  a  case  where 
the  defendant  was  indicted  for  having  received 
goods  knowing  them  to  have  been  stolen,  and 
his  counsel  requested  the  trial  judge  to  instruct 
the  jury  that  the  evidence  of  the  good  charac^ 
ter  of  the  defendant  for  honesty  should  have 
great  weight  in  determiuing  as  to  his  guilt  or 
innocence.  This  was  qualified  by  the  court 
by  the  addition  of  these  words:  "If  the  juiy 
believe  there  is  any  doubt  of  his  guilt."  This 
was  held  to  be  error,  and  the  supreme  court  of 
Illinois  used  the  following  language: 

"The  instruction  as  asked  may  he  objection^ 
able  on  account  of  the  epithet  ''great,"  but  as 
that  was  not  the  ground  of  the  qualification, but 
on  the  ground,  as  is  inferable,  that  the  court 
did  not  consider  evidence  of  good  character  of 
any  weight  except  in  a  doubtful  case.  The  more 
modern  decisions  .  .  .  go  to  the  extent  that  in 
all  criminal  cases,  whether  the  case  is  doubtful 
or  not,  evidence  of  good  character  is  admissi- 
ble on  the  part  of  the  prisoner.  .  .  .  We  can 
hardly  imagine  a  case  where  evidence  of  good 
character  was  a  more  important  element  of 
defense  than  this,  and  in  the  'language  [367 
of  the  instruction  was  entitled  to  great  weight. 
Proof  of  uniform  good  character  should  raise 
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•  doubt  of  guilty  knowledge,  and  the  prisoner 
would  be  entitled  to  the  benefit  of  that  doubt. 
Proof  of  this  kind  may  sometimes  be  the  only 
mode  by  which  an  innocent  man  can  repel  the 
presumption  o'f  guilt  arising  from  the  possessiun 
of  stolen  goods.  Il  is  not  proof  of  innocence,  al- 
though it  may  be  sufficient  to  raise  a  doubt  of 
guilt.  The  court  seemed  to  think  it  was  entitled 
to  DO  weight,  unless,  taking  the  language  used 
in  the  most  favorable  aspect,  there  was  doubt 
of  his  guilt.  A  strong  prima  facie  case  was 
made  out  by  the  prosecution,  but  it  was 
not  conclusive.  If  the  court  had  told  the 
luiy  that  his  good  character  should  be  taken 
into  consideration  by  them,  and  was  entitled 
to  much  weight,  a  reasonable  doubt  of  the 
prisoner's  guilt  might  have  been  raised  which 
would  have  resulted  in  his  acquittal." 

Similar  conclusions  were  reached  in  Ctnn,  v. 
Leonard,  140  Mass.  478,  54  Am.  Rep.  485; 
Heine  v.  Cbm.  91  Pa.  145:  Bemsen  v.  People,  48 
N.  y.  6;  PeopU  v.  QarbuU,  17  Mich.  28.  97 
Am.  Dec.  182;  1  Whart.  Crim.  Law,  g  686. 

We  find  no  errors  disclosed  by  the  other  as- 
■ignments. 

The  judgment  of  the  court  behw  u  reverted, 
and  the  cause  remanded  with  directions  to  set 
aside  the  verdict  and  award  a  new  trial. 

Mr.  Justice  Brewer  concurs  in  the  Judg- 
ment. 
Mr.  Justice  Brown  dissenta. 


J.  S.  NOBLE  and  W.  H.  Noble,  Partners 
under  the  Name  of  Noble  &  Ware,  Plffe. 
in  Err,, 

S.  M.  MITCHELL. 

(See  8.  C.  Reporter's  ed.  987-878.) 

Act  to  punieh  agents  €f  foreign  insurance  com- 
pany for  violation  of  etatute^nterpretation 
of  state  statute-question  of  fad. 

1.  A  state  can  lawfully  punish  oifreinilate,  bj  the 
imposition  of  civil  liabilitj  or  otherwise,  the 
dolDir  of  acts  within  the  state  bj  agents  of  a  for- 
eign Insunoioe  oompany,  which  are  calculated  t<f 
neutralise  and  make  ineffective  a  statute  pre- 
scribing conditions  of  the  right  of  snoh'bbrpora- 
tion  to  do  business  within  tbe  state. 

S.  The  interpretation  of  a  state  statute  by  the  su- 
preme court  of  the  state,  as  to  the  divisibility  of 
l^rovisions  some  of  which  are  unoon^tutional,  is 
binding  on  tbis  court. 

t.  A  mere  question  of  fact  which  was  submitted 
to  the  Jury  by  the  state  trial  court,  and  as  to 
which  tbe  supreme  court  of  tbe  state  said  tbere 
was  evidence  rufflcient  for  tbe  consideration  of 
tbe  jury,  is  not  subject  to  review  here  on  writ  of 
error. 

[No.  101.] 

Submitted  October  £9,  1896.    Decided  Novem- 
ber SO,  1896. 

IN  ERROR  to  the  Supreme  Court  of  the 
8tate  of  Alabama  to  review  a  Judirment  af- 
firming the  judgment  of  the  Circuit  Court  of 
Alabama  in  favor  of  the  plain tifiF,  8.  M. 
Mitchell,  against  J.  8.  Noble  et  al.,  for  the 
amount  of  a  loss  under  a  policy  of  insOtance 
coYiiiiig  a  atock  of  merchandiae.    Affirmed. 

A3t 


See  same  case  below,  100  Ala.  519,  25  Lb 
R  A.  238. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Chiltoji  and  Ariosio 
A.  Wiley  for  plaintiff  in  error. 

Mr.  Charles  Wilkinson  for  defendant  ia 
error. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

Article  2  of  chapter  5,  title  12,  of  the  Code 
of  Alabama,  regulates  the  subject  of  fire  and 
marine  insurance  within  the  state  by  compan- 
ies not  incorporated  therein.  It  is  required  by 
$  1190  that  such  companies  shall  pay  annually 
into  the  treasury  the  sum  of  $100.  Sectioo 
1200  directs  that  each  of  such  corporations 
must  file  with  the  state  auditor  a  certified  copy 
of  its  charter  and  a  statement  setting  foitn 
certain  items  in  relation  to  its  business  condi* 
tion  on  the  31st  day  of  December  next  preced- 
ing; and,  by  g  1201,  such  corporations  are  rs- 
guired  to  possess  a  cash  capital  of  at  lear. 
$150,000,  and  are  obliged  to  file  a  written  in- 
strument consenting  to  service  of  process  apon 
any  agent  of  such  company  within  the  state. 
Upon  compliance  with  all  tbe  requirements  of 
the  article,  the  auditor,  if  satisfied  that  the  af* 
fairs  of  such  company  are  in  sound  condition, 
is  required  to  issue  to  it  a  license  to  transact 
the  business  of  insurance  within  the  state  un- 
til the  15th  day  of  January  next  ensuing. 

Sections  1265,  1206,  and  1207  of  the  same 
article  read  as  follows: 

"  Sec.  1205.  Any  person  who  solicits  insur- 
ance on  behalf  of  an  insurance  company,  not 
incorporated  by  the  laws  of  this  state,  or  who, 
other  than  for  himself,  takes  or  transmits  an 
application  for  insurance,  a  premium  of  insur- 
ance, or  a  policy  of  insurance  to  or  from  such 
company,  or  in  any  way  gives  notice  that  be 
will  receive  or  transmit  the  same,  or  receives  or 
delivers  a  policy  of  insurance  of  such  company, 
or  who  ^inspects  any  risk,  or  makes  or[30V 
forwards  a  diagram  of  any  building,  or  does 
any  other  thing  in  the  making  of  a  contract  of 
insurance,  for  or  with  such  company,  other 
than  for  himself,  or  examines  into,  adjusts,  or 
aids  in  examining  into  or  adjusting  any  loss 
for  such  company,  whether  such  acts  are  done 
at  the  instance  of  such  company,  or  any 
broker,  or  other  person,  shall  be  held  to  be  the 
agent  of  the  company  for  which  the  act  Is 
done,  and  such  company  held  to  be  doing 
business  in  this  state. 

"  Sec.  1206.  Any  person  acting  as  agent  of 
any  foreign  insurance  company  which  has  not 
received  the  license  from  the  auditor  above 
provided  for,  or  shall  so  act  after  its  expira* 
tion,  is  liable  personally  to  the  holder  of  any 
policy  of  insurance  in  respect  to  which  he  so 
actea  as  a^nt  for  any  loss  covered  by  it;  and 
shall  forfeit,  for  each  offense,  the  sum  of  $500, 
to  be  sued  for  in  the  circuit  court  where  the 
delinquency  occurs,  by  the  solicitor,  in  tbe 
name  of  the  state  and  paid  into  the  state 
treasuiT,  less  25  per  cent  retained  by  the  so- 
licitor for  his  services. 

"Sec.  1207.  The  term  'insurance  company/ 
as  used  in  this  article,  includes  every  company, 
corporation,  association,  or  partnership  or* 
iranized  for.  the  purpose  of  transacting  tbe 
business  of  insurance." 

1$4  U.& 
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The  action  below  was  originally  instituted 
Id  a  circuit  court  of  Alabama  by  Mitchell,  a 
citizen  of  Alabama,  to  recover  from  the  de- 
fendants, a  firm  of  insurance  agents  doing 
business  in  the  city  of  Montgomery,  the 
amount  of  a  loss  under  a  policy  of  insurance 
covering  a  stock  of  merchandise  owned  by  the 
plaintin,  which  policy  was  procured  by  the  de- 
fendants from  a  corporation  known  as  the 
Fairmount  Insurance  Association  of  Phila- 
delphia, Pennsylvania.  The  corporation  in 
question  was  not  incorporated  under  the  laws 
of  Alabama,  and  at  the  time  of  the  issue  of 
the  policy  hnd  not  been  licensed  to  do  an  in- 
surance business  within  that  state.  From  a 
verdict  and  judgment  against  them  the  de- 
fendants prosecuted  error.  The  supreme 
court  of  the  state  affirmed  the  judgment. 
100  Ala.  519,  25  L.  R.  A.  288. 

The  highest  court  of  the  state  having  affirmed 
3701the  yalidity  *of  the  state  statute  and  en- 
forced itsproyisions  against  the  plaintiff  in  error, 
despite  his  objection  duly  made  that  such  stat- 
ute was  repugnant  to  the  Constitution  of  the 
United  States,  a  writ  of  error  was  allowed,  and 
the  cause  is  here  for  review. 

In  Hooper  v.  California,  155  U.  8.  648  [39: 
8971.  this  court  held  that  a  statute  of  the  state 
of  California  which  made  it  a  misdemeanor 
for  a  person  in  that  state    to  procure  insur- 
ance for  a  resident  in  the  state  from  an  insur- 
ance company  not  incorporated  under  its  laws, 
and  which  company  had  not  filed  the  bond  re- 
quired  by  the  laws  of  the  state,  was  not  a 
regulation  of  commerce,  and  did  not  conflict 
^itb  the  Constitution  of  the  United  States. 
The  doctrine  of  earlier  decisions  of  this  court 
wi*h    reference    to  contracts    of    insurance, 
naaaely.  that  the  business  of  insurance  is  not 
commerce,  and  that  a  contract  of  insurance  is 
not,  in  the  constitutional  sense  of  the  words, 
an  instrumentality  of  commerce,  was  reiterated 
and  held  applicable  to  a  marine  policy.    This 
court  said  (p.  655  [801]): 

"  The  state  of  California  has  the  power  to 
exclude  foreign  insurance  companies  altogether 
from  her  territory,  whether  they  were  formed 
for  the  purpose  of  doing  a  fire  or  a  marine 
business.  She  has  the  power,  if  she  allows 
any  such  coibpanies  to  enter  her  confines,  to 
determine  the  conditions  on  which  the  entry 
shall  be  made.  And,  as  a  necessary  conse- 
quence of  her  possession  of  these  powers,  she 
has  the  right  to  enforce  any  conditions  imposed 
by  her  laws  as  preliminary  to  the  transaction 
01  business  within  her  confines  by  a  foreign 
corporation,  whether  the  business  is  (o  be  car- 
ried on  through  officers  or  through  ordinary 
agents  of  the  company,  and  she  has  also  the 
further  right  to  prohibit  a  citizen  from  con 
tracting  within  her  jurisdiction  with  any 
foreign  company  which  has  not  acquired  the 
privilege  of  engaging  in  business  therein, 
either  in  his  own  behalf  or  through  an  agent 
empowered  to  that  end.  The  power  to  exclude 
embraces  the  power  to  regulate,  to  enact  and 
enforce  all  legislation  in  regard  to  things  done 
within  the  territory  of  the  state  which  may  be 
directly  or  incidentally  requisite  in  order  to 
render  the  enforcement  of  the  conceded  power 
371]  efficacious  to  the  fullest  extent,  ^subject 
always,  of  course,  to  the  paramount  authority 
of  the  Constitution  of  the  United  States." 
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It  inevitably  results  from  this  ruling  that  the 
state  of  Alabama,  in  virtue  of  the  power  pos- 
sessed by  it  of  excluding  foreign  fire  insurance 
corporations  from  its  jurisdiction,  could  law- 
fully punish  or  regulate,  by  the  imposition  of 
civil  liability,  or  otherwise,  the  doing  of  acts 
within  the  territory  of  the  state  calculated  to 
neutralize  and  make  ineffective  the  statute 
which  prescribed  conditions  upon  which  alone 
the  right  existed  in  a  foreign  insurance  corpo- 
ration to  do  business  within  the  state. 

It  is  conceded  that  in  so  far  as  the  Alabama 
law  forbids  foreign  insurance  corporations 
from  doing  business  within  the  state  in  viola- 
tion of  the  state  law,  such  law  does  not  con- 
flict with  the  Constitution  of  the  United  States; 
but  the  claim  is  made  that  since  the  statute 
not  only  regulates  foreign  corporations,  but 
declares  that  the  term  "insurance  company"  em- 
braces every  company,  corporation,  associa- 
tion, or  partnership  organized  for  the  purpose 
of  transacting  an  insurance  business,  therefore 
it  yiolates  §  2,  art.  4,  of  the  Constitution, 
guaranteeiDg  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  priyileges  and  immuni- 
ties of  citizens  in  the  several  states." 

The  fact  that  foreign  corporations  are  not*'cit- 
izens,"  within  the  meaning  of  the  Constitution, 
it  is  said  was  the  reason  of  the  ruling  in  Hooper 
y.  California,  hence  that  case  does  not  appl^v  to 
a  state  law  which  includes  within  its  inhibitions 
those  who  are  citizens.  We  need  not,  how- 
ever, express  any  opinion  as  to  the  correctness 
of  this  asserted  distinction,  since,  even  if  it  be 
well  founded,  it  has  no  releyancy  to  the  ques- 
tion before  us.  The  action  below  was  predi- 
cated upon  the  fact  that  the  business  of  insur- 
ance alleged  on  had  been  done  by  a  foreign 
corporation.  The  supreme  court  of  Alabama 
in  interpreting  the  statute  held  that  the  pro- 
yision  as  to  foreign  corporations  was  distinct 
and  separable  from  those  concerning  associa- 
tions or  partnerships.     It  said : 

"It  is  contended,  however,  by  §  1207  of  the 
Code,  these  provisions  of  the  law  are  made  to 
include  'associations'  *and  'partnerships'! 372 
as  well  as  'corporations'  and  in  this  respect  dis- 
criminates against  citizens  of  another  state  who 
may  compose  such  'partnerships,'  and  in  this  re- 
spect is  violative  of  the  constitutional  provi- 
sion which  declares  that  'the  citizens  of  eacii 
state  shall  be  entitled  to  all  priyileges  and  im- 
munities of  citizens  in  the  several  states.'  We 
construe  §  1207  as  amendatory  of  the  sections 
to  which  it  refers,  so  as  to  substitute  the  words 
'corporation,  association,  or  partnership'  for  the 
words  'insurance  company.'  Thus  construed, 
§  1205,  would  read  as  follows:  'Any  persoa 
who  solicits  insurance  on  behalf  of  a  corpora- 
tion, association,  or  partnership  not  incorpo- 
rated by  the  laws  of  this  state,'  etc.,  and  §  1206, 
would  read:  'Any  person  acting  as  agent  of 
any  foreign  corporation,  association,  or  part- 
nership, which  has,'  etc.  By  holding  that 
§  1207  is  amendatory  of  the  other  sections  re- 
ferred to  in  the  manner  declared,  gg  1205  and 
1206  are  separable  in  their  provisions,  and,  so 
far  as  they  are  made  to  apply  to  and  are  en- 
forced against  'foreign  corporations,'  they  do 
not  contravene  any  provision  of  the  state  Con- 
stitution or  the  Constitution  of  the  United 
States.  Paul  y.  Virginia,  75  U.  8.  8  WalL 
168  [19:857]:   Baldwin  y.  Franki,  12017.  8. 
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678  [30:  ISi]:  .South  <£  If.  Ala.  R.  Co. 
Morm,  6,»  Ala.  193:  McCreary  v.  St.ite 
Ala.  4S0;  Ponelt  v.  State,  69  Ala,  10;  Yin 
Slate.  87  Ala.  73,  Tbe  construction  of 
stntute  !a  one  of  difficulty,  and  tbe  one  gi 
(o  it  is  nol  altogelber  salts  fa  cl  or  j,  but  ve 
of  opiDioD  tbe  laniiusge  u^d  in  %  1207,  ( 
«idered  ID  couaectiOD  witb  otber  sectioQS 
wbicb  it  refers,  admila  of  the  interjiretal 
(riven  lo  it,  aod  wbea  the  statute  ia  aiiac 
upon  coosiitutioaal  grounds  it  is  our  d 
10  avoid  such  a  construction,  if  It  can 
done  cnnsislently,  as  will  defeat  tlii;  en 
legi^latioD  of  Ibe  stale  upon  questions  cm  bra 
in  tbi'se  statutes  relating  to  iasurance  o 
paniea." 

This  constructioa  of  Ibe  Alabama  slati 
made  by  tbe  supreme  court  of  that  state,  i 
-urged,  is  erroneous,  and  wb  are  invited  lo 
repaid  it,  but  rnHnifcstlv  the  i a terp relation 
a  Blalute  of  the  state  of  AlabaniB  bj  the 
prenie  court  Ihereof  under  the  cireumstar 
bere  prrseoted  is  binding  on  us.  Ditile  v. . 
373]  ling/iam  Buy  Land  Co.  •  183  U. 
63.  73.  41  L.  ed.  72,  75;  Union  Nat.  Bank 
LountilU,  N.  A.  A  C.  R.  Co.  168  U.  S.  i 
431.4IL.  ed.  177,178. 

BeadiE};.  then,  into  the  Alabama  statute 
«on8truciiiio  given  Ibertto  by  tbe  court  of 
resorl  of  Hint  Male,  tbe  arKUment  of  the  pli 
(iff  in  error  amounts  lo  Ibis,  Ibat  altbougti 
is  admitted  tbat  llie  kn  of  the  state  of  1 
batna  re^ulttltng  the  doing  of  insurance  b 
nesa  by  foreign  corporations  is  not  in  con] 
nith  tbe  C'ooetilutioa  of  tbe  United  Sta 
nevertheless  ne  should  hoid  Ibat  it  d 
violate  tbat  Constituiion.  because  of  anol 
and  separate  lav  of  Alabama,  nbich  It  is 
serted  would  be  unronslitutinnal  if  It  were 
fore  us  for  considers  11  on.  Of  course,  to  al 
this  proposilion  ia  to  answer  it. 

It  is  sucrgestcd  that  there  is  no  adequ 
proof  that  the  policy  in  controversy  was  issi 
by  a  foreign  corporation.  This  involve 
mere  question  of  fact,  nbich  nas  aubmitlec 
tbe  jury  by  the  trial  court,  and  as  to  which 
supreme  court  of  Alabamasaid  tbere  was  i 
deuce  sutticieDt  for  tbe  consideration  of 
jury,  and  wfalcb  la  not  subject  lo  review  h 
on  writ  ot  error.  Uoicer  v.  Rieliardi.  151 
8.959  (38:3061;  Be Buehanan,  im  D.  S. 
£38:  884], 

Affirmed. 

Ur.  Justice  Hkrl»n  dissents. 


UNITED  STATES,  Appt., 
ALFRED  H.   ELLIOTT  tt  al. 

(See  S.  C  Reporter's  ed.  3I3-380J 

Bedemption  of  land  told  for  taxa. 

Vliere  land*  bave  tieen  sold  for  direct  tarei  an< 
tbe  act  of  Februarr  0.  1963.  ami  bid  Id  bj 
Daited  StatEf,  and  the  time  of  redemption 
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expired,  a  subsequent  purchase  of  lucta  landi 
from  Ibe  United  State*  hj  the  life  tenant  at  pul^ 
Ho  auction  Is  not  s  redemptlnn  orrepurcbaw  on 


APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  Alfred  H.  Elliott  it  at., 
plainlirfs,  against  llie  United  States,  for  oim 
ball  of  tbe  assessed  value odaodsless  the  taZM 
assessed  tbereon  under  the  direct  tax  actJL 
Affirmed. 

Statement  by  Mr.  Justice  SUrka: 

The  facts  of  Ibe  case,  ta  found  by  tbe  conrt 
of  claims,  were  as  follows: 

On  March  13.  1883,  block  91,  Id  tbe  town  o< 
Beaufort,  Ciioulb  Carolina,  was  sold  by  tb* 
United  States  direct  tax  commissioner  for 
South  Carolina,  under  tbe  direct  t&z  act  (IS 
Slat,  at  L.  294-423),  to  satisfy*  tax,  with  pen- 
ally and  interest,  of  $137.13  assessed  against  iL 
and  was  bid  in  by  tbe  United  States.  SM 
block  was  BSBCsseil  for  taxation  by  the  Mid 
commissioner  at  $10,000  Subsequently  it  waa 
divided  into  two  lots,  viz.,  lot  A,  containlna 
buildings,  and  measuring  on  the  nortb  line  108 
feel:  and  lot  B,  measuring  on  tbe  north  lioa 
a07i  feet 

Lot  A  was  resold  November  1, 1886.  at  pub- 
lic auclioo.  to  T.  R.  S.  Elliott  for  1200  and 
CODveyeif  to  blm.  Lot  B  was  resold  at  public 
auction  to  Tbomaa  H.  S.  Rheit  for  $325.  At 
the  time  of  tbe  said  sale  for  taies  the  titlea  in 
lots  A  and  B.  save  so  much  thereof  as  ties  wert 
of  a  line  drawn  parallel  to  tbe  west  line  ot  lot 
A  103  feel  west  therefrom,  were  vested  In  T. 
H.  S.  Elliott  as  tenant  for  life,  with  remaindar 
in  fee  in  Alfred,  William,  Pbcebe,  Ann  0., 
James  C,  Artbnr  H. ,  Isabella  R. ,  Seignley  O., 
Montrose,  and  Apsley  H.  ElliotI,  children  of 
(be  said  T.  R.  S.  Elliott.  The  said  Apslev  H. 
Elliott  died  in  the  year  18B7,  and  the  otbor 
mentioned  children  are  bis  heirs  at  law.  Tbe 
said  Thomas  R.  S.  Elliott  died  In  1879.  Th* 
surviving  children,  who  are  the  cialmanta, 
were  of  lender  years  during  the  late  civil  war. 
Tbe  value  of  that  part  of  block  91  owned  t^ 
Ibe  claimants  fs  twenty-nine  thirtieths  of  tlw 
whole  value  of  said  block. 

■Thomas  R.  M.Elliott,  the  tenant  for  [375 
life,  adbered  to  the  cause  ot  tbe  rebellion,  aod 
on  the  occupalion  of  Port  Royal  by  the  Uoioa 
troops  In  November.lSei.leftSL  Helena  island, 
wItb  all  the  poputatton  of  those  islands,  and  r»- 
mained  away  until  after  the  close  of  the  war. 
During  the  entire  period  of  his  absence  St, 
Helena  island  and  the  adjacent  Islands  wen 
occupied  by  United  States  troops  and  had  been 
eoltrek  abandoned  by  the  original  inhabitanta. 
Atler'lhe  purchase,  in  November,  1866,  by  T. 
R.  S.   Elliott,  the  property  was  seized  under 
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execution  and.  sold  as  his  property.  Subse- 
quently the  purcKaser  of  the  property  at  sher- 
iffs sale  handed  to  the  widow  of  T.  R.  S.  El- 
liott the  value  of  her  dower  in  the  property. 
No  part  of  the  property  has  come  Into  the  pos- 
session or  ownership  of  the  claimants,  or  any 
one  of  them.  throu)i;h  the  said  T.  R.  S.  Elliott. 
The  claimants  have  not  repurchased  or  re- 
deemed any  part  of  said  property  from  the 
United  States,  nor  has  any  purchase  been  made 
or  intended  to  be  on  their  account. 

On  this  state  of  facts  the  court  of  claims 
found  that  the  claimants  were  entitled  to  re- 
cover, and  on  May  8,  1893,  entered  judgment 
in  their  favor  for  the  sum  of  $4,185.98.  From 
this  judgment  an  appeal  was  taken  and  allowed 
to  this  court. 

Messrs.  J.  E.  Dodgre,  Assistant  Attorney 
General,  and  Oeorg^e  H.  Gorman*  Assist- 
ant Attorney,  for  appellant 

Tbe  act  of  March  2, 1891  (26  Stat,  at  L.  822), 
§  4,  after  providing  for  the  repayment  of  one 
half  of  the  assessed  value  of  certain  real  estate 
which  had  been  sold  for  direct  taxes,  recites 
this  proviso: 

"That  in  all  cases  where  such  owners,  or 
persons  claiming  under  them,  have  redeemed 
or  purchased  said  lands,  or  any  part  thereof, 
from  the  United  States,  they  shall  not  receive 
compensation  for  such  part  so  redeemed  or 
purchased." 

We  hold  that  the  facts  of  this  case  show  the 
respondents  to  be  fully  and  completely  within 
the  exclusion  of  this  proviso. 

Chaplin  v.  United  States,  29  Ct.  01.231; 
Xamborn  v.  Dickinson  County  Comrs.QlTJ.  S. 
181,  184  124:  926.  9281;  Noonnn  v.  Draley.^l 
XJ.  S.  2  Black.  499-506  [17:  878-880];  Varney 
-ir.  SUcens,  22  Me.  331. 

If  a  tenant  for  life  neglects  or  refuses  to 
pay  the  taxes,  a  receiver  may  be  appointed  to 
lake  so  much  of  the  rent  as  is  necessary  for 
that  purpose  and  to  discharge  that  obligation. 

Cairns  v.  ChaJbert,  8  Edw.  Oh.  312. 

It  is  thoroughly  settled  that  a  tenant  for  life 
cannot  purchase  at  a  tax  sale,  nor  acquire. an 
interest  adverse  to  the  reversioner  or  remainder- 
man by  obtaining  an  assignment  of  the  tax  title. 

Phclan  V.  Boylan,  35  Wis.  679;  Varney  v. 
Stevens,  22  Me.  331;  Prettyman  v.  Wahton,  84 
III.  175-191;  Olleman  v.  Kelgore,  52  Iowa,  38; 
Patricks.  Sherwood,  4  Blatchf.  112;  Arnold  v. 
SmitK  3  Bush,  16?;  Stovall  v.  Austin,  16  Lea, 
700;  Stewart  v.  Matheny,  66  Mis?.  21;  Jones  v. 
Merrill  69  Miss.  747;  1  Washb.  Real  Prop. 
6ih  ed.  182;  Black,  Tax  Titles,  §  285. 

It  is  entirely  unnecessary,  however,  to  mul- 
tiply authorities  on  tbe  subject. 

As  was  said  by  Judge  Cooley  and  appro v 
inglv  quoted  by  this  court  in  Lamhorn  v.  Dick- 
inso'n  County  Gomrs.  97  U.  S.  181.  184  (24:- 
926.  928),  "the  principle  is  universal,  and  is  so 
entirely  reasonable  as  scarcely  to  need  tbe  sup- 
port of  authorities;"  or,  as  was  said  by  the 
court  of  claims  in  Chaplin  v.  United  States, 
"29  Ot.  01.  231,  "the  authorities  are  abundant 
and  are  all  one  way." 

The  term  "owner"  as  used  in  the  act  applies 
1o  the  life  tenant.  Under  tho  decisions  of  the 
court  of  claims  tbe  term  is  held  to  embrace  all 
persons  who  have  any  estate  in  the  property. 

Rodgers  v.  United  States,  21  Ot.  01.  130;  Bl- 
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liott  V.  United  Stites,  20  Ct.  01.  328;  Cathbert 
V.  UniUi  States,  20  Ct.  01. 172. 

When  this  life  tenant.  Thomas  R.  S.  Elliott, 
repurchased  the  real  estate  in  question  from 
the  United  States,  it  was  a  purchase  for  the 
benefit  of  tbe  respondents,  the  remaindermen. 
It  follows  that  the  property  having  been  pur- 
chased from  the  United  States  "by  the  owner, 
or  those  under  whom  he  claims,"  the  respond- 
ents are  bv  the  terms  of  the  1st  proviso,  ^  4of 
the  act  of  March  2,  1891,  expressly  inhibited 
from  recovery,  and  that  the  judgment  rendered 
in  their  favor  was  erroneous. 

The  life  tenant  must  pay  tbe  taxes,  and  if  he 
does  not  do  so  and  the  property  be  sold  and 
bought  by  him,  such  purchase,  the  law  says, 
shall  be  for  tbe  benefit  of  the  remainderman, 
whether  the  life  tenant  so  intends  it  or  not. 

In  Joyce  v.  Gunnels,  2  Rich.  Eq.  260,  it  is 
held  that  a  life  tenant  is  a  trustee  by  implica- 
tion of  law  for  the  benefit  of  his  remaindermen. 

Smith  V.  DanUl,  2  McOord  Eq.  143.  149,  16 
Am.  Dec.  641;  Clarke  v.  Deceaux,  1  8.  C.  N. 
172. 

Mr.  James  Lowndes*  for  appellees: 

It  has  not  been  disputed  that  a  remainder- 
man is  an  owner  within  the  meaning  of  this 
statute. 

:Mills,  Em.  Dom.  §§  65,  73;  Randolph.  Em. 
Dom.  b$  802;   Watson  v.  Ifev>  York  C  R.  Co.  4T 
N.  Y.  162. 

It  is  not  asserted  that  there  was  any  redemp- 
tion of  the  land,  or  that  there  was  any  ac- 
tual purchase  of  it  by  the  appellees  or  on  their 
account,  from  the  United  States.  The  findings 
of  fact  expressly  negative  a  redemption  of  any 
such  purchase.  The  court  of  claims  founa 
that  the  appellees  did  not  redeem  or  repurchase 
any  part  of  said  property  from  the  United 
States,  and  that  the  purchase  of  the  said 
Thomas  R.  8.  Elliott  was  not  intended  to  he 
on  their  account. 

The  purchase  of  the  life  tenant  did  not,  In 
the  circumstances  of  this  case,  come  within 
this  principle  and  did  not  inure  to  the  benefit 
of  the  remaindermen. 

The  alleged  right  of  the  remaindermen 
against  the  life  tenant,  if  it  exists,  did  not  con- 
stitute the  former  purchasers  within  the  mean- 
ing of  tbe  proviso  of  the  act  of  March  2,  1891. 

So  far  as  regards  the  rule  that  a  tenant  for 
life  in  purchasing  at  tax  sale  is  a  trustee  for 
tbe  remaindermen,  that  rule  has  no  application 
to  the  present  case,  as  the  life  tenant,  Thomas 
R  8.  Elliott,  did  not  purchase  at  the  tax  sale. 

Tbe  tax  sale  was  made  in  March,  1863,  and 
the  land  was  bid  off  to  the  United  States,  by 
virtue  of  which  proceedings  the  legal  title 
vested  in  the  United  St^ites.  The  purchase 
by  the  life  tenant  was  made  more  than  three 
vears  afterwards,  to  wit,  on  the  Ist  of  Novem- 
ber. 186H,  when  the  United  States  offered  at 
public  auction  to  the  highest  bidder  said  lot  A, 
to  which  it  had  obtained  title  under  the  previ- 
ous tax  sale.  At  this  auction  the  tenant  for 
life  was  the  successful  bidder. 

The  remedy  granted  to  the  remaindermen 
goes  upon  the  ground  of  constructive  fraud  by 
the  life  tenant. 

Black,  Tax  Titles,  2d  ed.  ^§  276. 566;  Ftank 
V.  Arnold,  73  Iowa,  370;  Lindley  v.  Snell,  80 
Iowa,  103;  Thorington  v.  Montgomery,  88  Ala. 
548;  Bernal  v.  Lynch,  87  Cal.  185;  Ouynn  r. 
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MeCavley,  82  Ark.  109;  Barney  v.  Stevens,  22 
Me.  381;  Petty  v.  Mays,  19  Fla.  661;  Rothwell 
y.  Deweei,  67  U.  S.  2  Black,  613  (17:  309); 
Branson  v.  Yancy,  1  Dev.  Eq.  77;  P/ielari  v. 
Boylan,  25  Wis.  679. 

It  is  apparent  from  all  these  decisions  that 
the  ground  of  relief  fijranted  to  tbe  remainder- 
men is  fraud.  In  all  of  them  there  was  col- 
lusion between  the  life  tenant  and  the  nominal 
purchaser. 

To  bring  the  present  case  within  this  princi- 
ple it  would  be  necessary  to  show  that  the  life 
tenant  stood  by  and  permitted  the  tax  sale  to 
be  made  with  the  purpose  of  carrying  out  a 
fraudulent  intent  to  devest  the  remaindermen 
of  their  title,  and  that  there  was  a  corrupt  ar- 
rangement between  him  and  the  United  States. 
by  which  the  latter  was  to  purchase  at  a  tax 
sale  and  to  resell  to  him,  the  life  tenant,  at  a 
nominal  price. 

The  failure  of  the  life  tenant  to  pay  the  di- 
rect tax  was  not  a  part  of  a  scheme  to  commit 
a  fraud,  but  the  result  of  a  common  calamity 
In  which  both  the  life  tenant  and  remainder- 
men were  involved. 

The  act  of  February  6,  1868,  contemplated 
an  absolute  sale  to  the  United  States,  and  the 
tenant  for  life  could  not  at  that  time  have  laid 
a  scheme  for  the  repurchase  of  the  land. 

In  cases  of  this  class  one  of  the  evidences  of 
fraud  is  that  the  life  tenant  has  bought  the 
property  for  the  tax  or  a  nominal  sum.  In  this 
case,  on  the  contrary,  the  life  tenant  bought  at 
a  public  auction  conducted  by  the  officers  of 
the  United  States,  under  a  statute  which  gave 
him  no  privilege.  He  could  purchase  only  in 
competition  with  all  the  world  and  by  being 
the  highest  bidder  and  by  paying  value  for  tbe 
property.  He  was  a  bona  fide  purchaser  for 
Talue. 

No  reasonable  ground  can  be  suggested  for 
holding  that  the  life  tenant  should  not  be  al- 
lowed to  purchase  at  the  tax  sale  under  the  act 
of  1866  on  his  own  account  and  to  retain  bis 
purchase.  By  purchasing  he  did  no  harm  to 
the  remaindermen,  and  by    abstaining  from 

Snrchasing  would  have  worked  them  no  bene- 
t. 

The  present  case  is  one  of  purchase  by  the 
life  tenant,  and  not  of  redemption.  The  two 
proceedings  should  be  carefully  distinguished. 

In  the  present  cise  there  was  no  redemption, 
bat  an  entirely  different  proceeding,  viz.,  a  sale 
to  a  third  person  and  a  release  by  that  third 
person  to  the  tenant  for  life. 

If,  for  the  sake  of  argument,  it  be  assumed 
that  remaindermen  have  rights  in  the  land,  as 
alleged,  by  virtue  of  the  purchase  of  a  life  ten- 
ant, they  cannot,  by  virtue  of  such  rights,  be 
iaid  to  have  "purchased"  the  land  within  the 
meaning  of  the  proviso  of  the  act  of  March 
2, 1891. 

Endlich,  Interpretation  of  Statutes.  §g  107, 
106. 

Mr.  Justice  Shiraa  delivered  the  opinion  of 
Che  court: 

The  act  of  February  6,  1868  (12  Stat,  at  L. 
64).  provided  for  the  collection  of  direct  taxes 
In  insurrectionary  districts  within  the  United 
States,  by  subjecting  lands,  on  which  such 
taxes  had  been  assessed  and  remained  unpaid, 
to  public  sale  to  the  highest  bidder  for  a  sum 
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not  less  than  the  taxes,  penalty,  and  costs,and  10 
per  cent  per  annum  on  said  tax.  The  act  con- 
tained a  provision  that  the  tax  commissioners 
should  be  authorized  to  bid  in  such  lands  for  the 
United  States  at  a  *8um  not  exceeding[377 
two  thirds  of  the  assessed  value  thereof,  unless 
some  person  should  bid  a  larger  sum.  It  also 
gave  a  right  of  redemption  to  minors,  nonresi- 
dent aliens,  loyal  citizens  beyond  seas,  guard- 
ians or  trustees  of  persons  under  legal  disabil- 
ities, at  anv  time  within  two  years  of  sued  sale. 

The  land  of  the  claimants  was  sold  on  March 
8,  1863.  and  bid  in  by  the  United  States  for  the 
sum  of  $1,100.  Subsequently,  November  1, 
1866,  the  United  States  sold  at  public  auction 
that  portion  of  its  land  descril)ed  as  lot  A  to  T. 
R  S.  Elliott  for  $200.  and  the  same  was  con- 
veyed to  him.  Said  Elliott  died  in  1876. 
During  bis  lifetime  the  land  was  seized  under 
execution  as  his  property  and  sold,  and  never 
afterwards  came  into  his  possession  or  that  of 
the  claimants. 

The  act  of  March  2, 1891  (26  Stat,  at  L.  822), 
provided  for  tbe  return  to  the  owners  of  lands 
bid  in  for  taxes  and  subsequently  resold  of  any 
excess  received  by  tbe  United  States  beyond  the 
amount  of  the  tax  assessed  thereon,  and  also 
for  a  certain  rate  of  compensation  to  the  own- 
ers of  property  sold  for  direct  taxes.  The  4th 
section  of  that  act  contained  the  following: 

"That  it  shall  be  tbe  duty  of  tbe  Secretary 
of  the  Treasury  to  pay  to  such  persons  as  shall 
apply  therefor  and  furnish  satisfactory  evi- 
dence that  such  applicant  was  at  the  time  of 
the  sales  the  legal  owner,  or  is  tbe  hcif  at  law 
or  devisee  of  the  legal  owner  of  such  lands  as 
were  sold  in  the  parishes  of  St.  Helena  and  St. 
Luke  in  the  state  of  South  Carolina,  under  the 
said  acts  of  Congress,  tbe  value  of  said  lands, 
in  the  manner  following,  to  wit:  To  the  own- 
ers of  the  lots  in  the  town  of  Beaufort,  one  half 
of  tbe  value  assessed  thereon  for  taxation  by 
the  United  States  direct  tax  commissioners  for 
South  Carolina;  to  the  owners  of  lands  which 
were  rated  for  taxation  by  the  state  of  South 
Carolina  as  being  usually  cultivated,  $5  per 
acre   for  each  acre   thereof  returned    on  the 

f)roper  tax  book;  to  the  owners  of  all  other 
ands,  $1  per  acre  for  each  acre  thereof  re- 
turned on  said  tax  book:  Provided,  That  in  all 
cases  where  such  owners,  or  persons  claim iojr 
under  them, have  redeemedor*purchaded[37S 
said  lands,  or  any  part  thereof,  from  the  United 
States,  they  shall  not  receive  compensation  for 
such  part  so  redeemed  or  purchased;  and  any 
sum  or  sums  held  or  to  be  held  by  the  said 
state  of  South  Carolina  in  trust  for  any  such, 
owner  under  §  3  of  this  act  shall  be  deducted 
from  the  sum  due  to  such  owner  under  the  pro- 
visions of  this  section :  And  provided,  further^ 
That  in  all  cases  where  said  owners  have  here> 
tofore  received  from  tbe  United  States  the  sur- 
plus proceeds  arising  from  tbe  sale  of  their 
lands,  such  sum  shall  be  deducted  from  the 
sum  which  they  are  entitled  to  receive  ander 
this  act    .    .    ." 

This  suit  was  brought  by  the  appellees  in  the 
court  of  claims  to  assert  their  claim  as  the  own- 
ers in  fee  simple  in  remainder  of  block  91.  com- 
posed of  lots  A  and  B,  to  f^ths  of  one  half  of 
the  value  assessed  for  taxation  on  said  block 
by  the  United  States  direct  tax  commissioners 
for  South    Carolina.     The   court   of   claims. 
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foaiid»  amoDg  other  flDdiDgs,  that  the  claim- 
ants had  not  repurchased  or  redeemed  any  part 
of  lot  A  from  the  United  States;  nor  had  any 
purchase  been  made,  intended  to  be,  on  their 
sooount;  and  rendered  judgment  for  the  claim- 
SDU  in  the  sum  of  $4,709.22,  being  IHths  of 
one  half  of  the  assessed  value  of  block  91.  less 
the  taxes  assessed  thereon  under  the  direct  tax 
acts.  From  so  much  of  this  judgment  as  re- 
lates to  one  half  of  the  assessed  value  of  lot  A 
the  United  btates  has  appealed  to  this  court. 
There  is  no  controversy  as  to  so  much  of  the 
Judgment  as  relates  to  lot  B. 

The  United  States  do  not  claim  that  the  ap- 
pellees, as  remaindermen  in  fee,  are  not  own- 
ers, within  the  meaning  of  the  statute;  but  they 
contend  that  the  claimants  are  within  the  ex- 
clusion of  the  proviso  that  in  all  cases  where 
such  owners,  or  persons  claiming  under  them, 
have  redeemed  or  repurchased  said  lands,  or 
any  part  thereof,  from  the  United  States,  they 
shall  not  receive  compensation  for  such  part  so 
redeemed  or  purchased. 

As  already  stated,  the  court  of  claims  found, 
M  a  fact,  that  the  claimants  had  not  redeemed 
or  repurchased  any  part  of  lot  A,  nor  had  any 
purchase  thereof  been  made  on  their  account. 
But  this  finding  is  alleged  by  the  United  States 
370J  to  *have  been  based  on  an  erroneous 
▼iew  of  the  law,  that  the  claimants  must  be 
deemed  to  have  repurchased  lot  A  because  T. 
R.  S.  Elliott,  the  life  tenant,  bad  purchased 
said  lot  A  at  the  public  sale  made  by  the  gov- 
ernment in  1866. 

The  theory  of  the  government  is  that  the  life 
tenant  was  so  far  a  trustee  or  representative 
of  the  remaindermen  that,  when  he  purchased 
mt  the  public  sale  in  1806  he  acted  as  well  for 
those  iu  remainder  as  for  himself.  To  sustain 
this  view  the  counsel  for  the  United  States  point 
to  the  numerous  cases  in  which  it  has  been  held 
that  a  tenant  for  life  cannot  purchase  for  him- 
self at  a  tax  sale,  or  acquire  an  ijiterest  ad- 
▼er»e  to  the  reversioner  or  remainderman  by 
obtaining  an  assignment  of  the  tax  title. 

Unquestionably,  those  cases  do  declare  that, 
as  it  IS  the  duty  of  the  life  tenant  to  pay  the 
taxes,  he  cannot,  by  buying  the  pt-operty  at  a 
tax  sale  or  by  buying  from  a  purchaser  at  such 
sale,  take  advantage  of  his  own  yrrong  and'set 
up  a  title  so  acquired  against  the  remaindermen. 

But  does  the  principle*  of  such  decisions  ap- 
ply to  a  case  like  the  present? 

That  principle  is  that  one  whose  duty  it  is  to 
keep  the  taxes  paid  cannot,  as  against  those 
who  had  a  right  to  rely  on  his  performance  of 
such  duty,  successfully  assert  a  title  originat- 
ing in  h  s  dereliction  of  duty.  In  all  the  cases 
cited  the  question  was  between  the  life  tenant 
and  the  remaindermen.  In  the  present  case 
the  doctrine  is  invoked,  not  in  protection  of 
the  remaindermen,  but  to  their  detriment. 
The  argument  is  that,  because  the  remainder- 
men might,  by  proceeding  in  equity,  have  had 
it  declared  that  the  title  purchased  by  the  life 
tenant  at  a  public  sale  inured  to  their  benefit, 
it  therefore  follows  that  tbey  must  be  regarded 
to  have  been  purchasers  at  said  sale,  and  be 
now  precluded  from  the  benefits  of  the  act  of 
1891. 

An  important  circumstance  is  that  T.  R.  S. 
Blliott  did  not  buy  the  property  at  the  tax  sale  in 
1863;  nor  did  he  buy  from  an  agent  or  go- between 
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who  bought  at  that  sale;  nor  did  he  redeem  the 
land  under  the  provisions  of  the  tax  law.  He 
bought  at  the  public  sale  in  1866;  the  time  tor 
redemption  ^having  long  expired,  when[380 
the  United  States  gave  a  fee-simple  title,  free 
from  encumbrances,  to  the  purchaser.  If  any- 
one else  than  the  former  life  tenant  had  pur- 
chased at  that  sale,  it  is  indisputable  that  the 
present  claimants  would  have  had  a  right  to  re- 
cover the  money  coming  to  them  as  owners  un- 
der the  act  of  1891.  T.  R.  S.  EUioit  was  under 
no  obligations  to  bid.  and  we  are  unable  to  see 
that  his  doing  so  changed  the  relations  be- 
tween the  United  States  and  the  appellees. 
If  the  creditors  of  T.  R.  S.  Elliott,  instead  of 
awaiting  his  action  in  possessing  himself  of 
the  title  of  the  United  States  to  the  properly, 
and  then  seizing  it  in  execution,  had  themselves 
bought  at  the  sale,  the  substantial  facts  would 
have  been  just  what  they  now  are.  It  was 
found  as  a  fact,  by  the  court  of  claims,  that  in 
buying  at  the  auction  sale  T.  R.  S.  Elliott  did 
not  act  for  or  on  account  of  the  remaindermen, 
and  we  do  not  feel  constrained  to  extend  a 
doctrine  devised  for  the  protection  of  cestuU 
que  trustent  so  as  to  operate  to  their  injury. 

As,  then,  the  appellees  were  admittedly 
owners;  as  they  themselves  neither  purchased 
nor  redeemed  the  land;  and  as  they  are  not 
held  by  any  necessary  intendment  of  law  to  have 
been  represented  by  the  actual  purchaser, — it 
follows  tbat  tbey  are  entitled  to  the  benefit  of 
the  remedial  statute  of  1891,  and  (he  decree  of 
the  Court  of  Claims  to  that  effect  is  accordingly 
affirmed. 


LEWIS  M.  STONE,  Appt, 

V. 

UNITED  STATES    and   the  Cheyenne  and 
Arapahoe  Indians. 

(See  8.  C.  Reporter's  ed.  880-383.) 

Findings  of  courts  of  claims— opinion — modi- 
fying findings. 

1.  The  flndlDffs  of  the  court  of  claims  in  an  action 
at  law  determine  all  matters  of  faot  precisely  as 
the  verdict  of  a  Jury. 

2.  A  statement  in  the  opinion  of  the  court,  tbat  it 
bos  no  reason  otber  than  the  lapse  of  time  and 
the  inaction  of  the  claimant  to  discredit  the 
witnesses  or  suspect  a  claim  which  was  over 
twenty  years  old,  which  was  supported  by  only 
two  witnesses,  and  which  the  court  found  was 
not  sufDciently  proved,  docs  not  lay  down  an  arbi- 
trary rule  of  evidence  as  to  the  number  of  wit- 
nesses required  in  different  classes  of  cases,  but 
is  only  a  finding  that  the  proof  is  not  sufficient. 

3.  This  court  cannot  refer  to  the  opinion  of  the 
court  below  for  the  purpose  of  ekln?  out,  con- 
troUinir.or  modifyinir  the  scope  of  theflndlnRsof 
that  courts 

[No.  118.] 

Argued  Nowmbtr  4,  1896.    Decided  Nateniber 

30,  1896. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  defendants,  the  United 
States  et  al. .  in  an  action  brought  by  Lewis  M. 

NOTK.— That  the  Supreme  Court  will  nut  review  Oie 
dincretUmary  action  of  Ui€  court  below^  see  note  to 
Barrow  v.UilU  14:  48. 


^SO-388                          Supreme  Coubt  or  the  United  States.  Oct.  Tkbm, 

Stone,  plaintiff,  to  recover  the  value  of  prop-  the  extent  of  the  depredation  or  the  value  of 

ortv  taken  or  dcMrojed  by  the  Indians.    J/-  the  property,  and  there  being  thus  a  case  of  m 

firmed.  failure   of   proof   judgment    properly    went 

See  same  case  below,  29  Ct.  CI.  111.  against  the  party  upon    whom  the    burden 

rested.     Counsel    for  appellant  contend  that 

Statement  by  Mr.  Justice  Brewer:  ^**f  ^^"'"^  ?}  c^**°°\  ^^  attempted  to  create  • 

381]    *0n  April  16,  1891,  appellant,  under  ^"^^  P^^V"*^?^^  *^  1°  }^^  number  of  witnesaet 

nuihority  of  the  act  of  March  3, 1891  (26  Stat,  at  required  iu  different  classes  of  cases.    Beyond 

L.  851),  filed  his  petition  in  the  court  of  claims  [he  anguage  of  this  finding  they  call  our  »^ 

to  recover  the  sum  of  $12,875  for  certain  prop-  ^^°"°,'*  ^^  ^^  °Pi°'*^°  '"  ^i^^ch,  after  a  refer- 

ertv,  to  wit,  two  geldings,  of  the  value  of  »5(J0  f°^«  ^^  the  peculiar  circumstances  of  this  caw, 

each,  and  ninety  one  head  of  horses,  of  the  [he  court  observes:    -The  court  has  no  reason 

value  of  $125  each,  alleged  to  have  been  taken  ?  ^^'»  ^\'u  ^"i*''  ??^'  *^i\^5  *^?°.  '^®  >aP«  ?' 

or  destroyed  by  the  Chevenne  and  Arapahoe  In-  time  and  the  inaction  of  the  claimant,  todla- 

diacs  on  November  17,''1867.     A  traverse  hav-  credit  the  witnesses  or  suspect  the  cUim."  Wa 

inp  been  filed,  the  case  was  submitted  to  the  cannot  so  interpret  the  find  ng  or  the  opinion, 

court  upon  the  evidence.     Certain  findings  of  ^^  ^\'}p^  understand  that  either  lays  down 

fact  were  made,  the  second  of  which  is  as  fol-  f^^  arbitrary  rule  of  evidence,  as.  for  instance. 

iQ^g.  that  a  claim  ten  years  old  must  be  proved  bj 

•The  depredation  was  committed  on  the  I7th  f^  least  two  witnesses,  one  twenty  years  old  ^ 
oiNoveniDer,  1& 
lins,  in  Larimer 

fendant  Indians.    The   claimant    never   pre-  .  •_-  .v.    *  -i       ,  -     -      -. ,. ,          . -  ,     _. 

sented  this  claim  to  the  Department  of  the  In-  «'«;!"•  t^ie  fa  hire  to  present  it  for  such  a  leogth 

tenor  nor  to  Congress  nor  to  any  officer  or  <>'  <"ne  and  the  mwigreness  of  the  testimoDy 

acent  of  the  government  until  his  peliiion  in  now  oflTered  to  substantiate  it,  and  theii  flods 

this  case  was  filed  in  this  court  on  the  16th  of  hat  such  testimony,  as  to  two  essential  facto 

April,  1801.    It  is  supported  only  by  the  testi-  \?  the  claimant  s^.  to  wit.  the  Bxient  of  tte 

mony  of  the  claimant  himself  and  one  witness.  doPfedation  and  the  amount  of  the  loss,  it  not 

Since  the  claimanttestified  he  hasflled  his  own  fil'^'lT'- ,.^"' "";"*  *''*  court  does  not  flnd 

ex  parU  affidavit,  stating   that   the    witness  J*""*  !•»«  witnesses  have  sworn  fatoeljr,  but  thiU 

«bove  referred    to 'is  the   only  person    with  "  "o*  ^'f*'''"' Tf"  ^''*?  ^^}  ^'?  )*"«!: 

■whom  I  am  acquainted  who  is  fcniliar  with  ^°  '"y  *V.«'  the  testimony  is  not  satisfactory  is 

the  theft  complained  of,'  and  that  of  thirteen  more  polite  and  lew  offensive,  and  at  Iheaaoie 

persons  who  followed  the  Indians  at  the  time  jme  equally  sufficient.    More  than  hat  it  to 

they  fooli  his   horses  he  does  not  know  the  the  very  lanRuageofthestatute(§4):' But  the 

whereabouts  of  any  except  the  witness  pro  claimant  shall  not  have  judgment  for  his  claim, 

duced,  and  that  he  Ead  used  every  endeavor  to  °l  f"""  ""y  P"'  ^^%^'>f'  unless  he  shall  estebltoh 

discover  the  other  witnesses,  but  can  secure  no  ^«  *f  ™«  ^J  P"*"'  Mtisfac lory  to  the  court  - 

information  except  that  Ih4y  are  dead.    The  .Y.«  \°  °<"  ,?,?"i?  ll^TT  '''V  ""*  ""r^o 

court  is  not  salisfi^  by  thU  evidence  as  to  ihe  »""«    ?.»«  '»«»«'«1  «^«»  ^«  witnesses  [S8S 

e.xtentof  the  depredation  or  the  value  of  the  '^T.'^"^  ^V"^-''  i°?  ""^  T'f"?  "  ""^ 

DroDertv "  ^                       simply  found  the  testimony  to 

t^n  this  finding  Judgment  was  entered  in  confused  so  lacking  in  distinctness  and  pre- 

favoVof    the   defendants   (29  Ct.   CI.   HI),  cision.as  to  suggest  a  weakening  of  the  memojy 

W^wWd,  judgmentthe  claimant  appealed  to  Seto?;  pr^fXlr^*o^hI^''eS2ot*a 

lacis. 

1^        ^1.1       Aw«       iTtitf  Twrit  ^V®  are  not  at  liberty  to  refer  to  the  opinion 

Jf^MTf. Charles  A.  Keiirwin»«r.M.Wil.  for.  the  purpose  of  eking  out.  controlling,  or 

son,  >amvei  Shellabarger,  and   Wm,  B.  Mat-  modifvinif  ihTscope  of  the  findings.     I^itUk 

r//<>jf« for  appellant                    .     •  .     *  a..  Queen  Min,  Co.  v.  Baker 8.  Min,  Co,  139  U.  a 

Jl/r  Charles  B.  Howrj,  Assistant  Attor-  222  [35:  1471:  Lehnen  v.  Dickwn,  148  U.  8.  71 

nery  General,  for  appellees.  [37.  g-gj.  tialton$taU  v.  Birtudl,  150  U.  8. 417 

[37: 1128].    Neither  is  this  a  case  like  United 

Mr.  Justide  Brewer  delivered  the  opinion  Statei  v.  Clark,  96  U.  8.  87  [24:  696],  in  which 

of  the  court:  in  one  finding  was  stated  the  testimony,  and  In 

382]    *The  findings  of  the  court  of  claims  in  another  the  conclusion  as  to  the  ultimate  fact, 

an  action  at  law  determine  all  matters  of  fact  in  which  case  the  court  held  that  it  might  coo- 

prerisely  as  the  verdict  of  a  jury.  24  Stat,  at  L.  sider  the  sufficiency  of  such  testimony  to  et- 

505.  ^§  2,  7:  26  Stat  at  L.   851.  ^§  1,  4;  De»  tablish  that  principal  fact,  for  here  the  finding 

marey.  United  States,  98  (7.  8.  605,  610[23:  does  not  disclose  the  testimony,  but  only  de- 

959,  960]:  McClure  v.  United  Slates,  116  UT  S.  scribes  its  character,  and,  without  questionins 

145  [29:  572]  its   competency,  simply  declares   its   insaln- 

Tbat  court    finds  that  (he  claimant,  upon  cienv. 

i^bnm  rests  the  burden  of  proof,  has  not  proved  Tne  judgment  is  affirmed, 
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NOKTHERN  PACIFIC  RAILROAD  COM 
PA^Y.  I'lf.  in  Err.. 

V. 

LEONARD  P.  COLBURN. 
^ee  &  a  Reporter^  ed.  888-3R8w) 

Meral  quutian — ruling  cf  land  department, 

L    A   Federal  question  prwented  by  an  uosuo- 

oewfiil  dalm  of  title  by  defendant,  «  railroad 

oompany,  under  a  oonirreasional  land  grant,  la 

not  made  Ineffeotaal  as  tbe  basis  of  a  writ  of 

error  by  the  fact  that  Its  answer  also  sets  up  oer^ 

talo  proceedings  In    the  laod  department  and 

tbe  deolsloo  of  that  department  that  the  land 

waa  ezcepced  from  the  company's  irrant.  when 

tbis  was  set  up  merply  to  show  that  such  deol- 

doo  was  ineffeotlre  and  as  an  answer  to  plaintiff's 

claim  that  It  was  oontroiling  in  his  fa^or. 

Bl     a  raling  of  the  land  department  that  oocupa- 

tlOD  and  cultivation  without  lllinir  aoy  claim  in 

the  land  offloe  will  exempt  land  from  a  rrant  is  a 

deolsloo  on  a  matter  of  law  which  is  not  conclu- 

alve  on  the  parties  against  an  attempt  to  review 

it  In  the  courts,  although  the  decision  as  to  the 

taot  of  occupation  may  be  conclusive. . 

[No.  70.] 

.^rgvsd  Oekber  f7, 1896.    Decided  Noteniber  SO, 

1896. 

^N  ERROR  to  tbe  Supreme  Court  of  Moo- 
J.  tana  lo  review  a  Judgroeot  of  that  court 
^^vhich    affirmed  a  Judgment  of   tbe  District 
^^url  of  the  County  of  Gallatin,  Montana,  in 
^avor  of  plaintiff,  Leonard  P.  Colburo,  against 
^be  Northern  Pacific  Railroad  Company  for 
moneys  paid  as  the  coo  tract  price  of  a  tract  of 
land  conveyed  by  defendant  to  plaintiff,  tbe 
title  to  which  was  not  good.    There  was  also 
m  motion  to  dismiss.     Reversed,  and  case  re 
manded  for  further  proceed! Dgs 
See  tame  case  below,  13  Mont.  470. 

Statement  by  Mr.  Justice  Brewer: 
On  April  28,  1892,  defendant  io  error,  as 
plaintiff,  filed  in  the  district  court  of  tbe  county 
384|  of  Gallatin,  Montana,  bis  'coinplaiot 
agaioKt  the  railroad  company  to  recover  a  sum 
01  nmney  paid  as  the  contract  price  of  a  tract 
of  land  conveyed  by  It  to  him.  Tbe  coDlruct 
was  alleged  to  have  been  made  on  January  1(5 
1880,  by  the  company,  with  Naiban  Fmsi, 
who.  in  the  same  year.  trHnsterred  his  interest 
to  John  R  Foster,  who,  in  1S88.  in  like  num. 
ner  conveyed  to  tbe  plaintiff.  Payments  by 
tbe  terms  of  tbe  contract  were  to  be 
made  and  were  made  on  January  16  of 
the  years  1«86,  1887,  188R,  18»9.  1«90.  and 
1891.  Tbe  complaint  further  alleged  that 
the  railroad  company  did  not  have  and 
could  not  convey  any  title  to  the  land;  that  io 
January,  1891,  in  certain  proceedings  io  coo- 
test,  the  Secretary  of  the  Interior  decided  that 
the  land  did  not  pass  uuder  the  land  grant  to 
the  railroad  company,  but  was  subjecrt  to  entry 
and  patent  under  the  general  land  laws  of  tbe 
United  States,  and  that  during  that  year  a 
patent  was  issued  to  tbe  plaintiff. 


NoTB.— ^f  Io  pre-emption  rfffhts,  see  note  to 
United  States  v.  Fftitfeiald,  10:  78S. 

A»  (o  land  grantM  to  raUroadu^  see  note  to  Kansas 
P.B.  Go.  V.  Atchison,  T.  ft  8.  F.  R.  Go.  28: 794. 
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Tbe  railroad  company  answered,  setting  up 
the  act  of  Congress  of  July  2,  IbH  (18  Stat,  at 
L.  865),  making  to  it  a  land  grant  of  20  alter- 
nate sections  per  mile  on  each  hide  of  its  rrmd 
in  tbe  territories  of  tbe  United  States;  the  fil- 
ing on  February  21,  1872,  in  tbe  o:)ice  of  the 
Commissioner  of  tbe  General  Land  Office,  of 
its  map  of  general  route,  as  provided  in  ^  6  of 
the  act:  the  like  filing  on  July  6,  1H82,  of  ita 
line  of  definite  location;  tbe  construction  of  ita 
road;  that  this  land  was  not  mineral;  was  free 
from  pre-emption  and  other  claims;  was  an 
odd-numbered  section  within  40  miles  of  its  line 
of  general  route  and  20  miles  of  its  road  as  def- 
initely located  and  constructed,  and  situated 
within  the  territory  of  Montana;  and  alleged 
that  thereby  it  acquired  full  title.  It  set  forth 
in  terms  the  contract  of  J  tnuary  16,  IS^Q,  with 
Nathan  Frost,  the  various  transfers  by  which, 
on  January  15,  1888,  tbe  plaintiff  obtained 
title  thereto,  admitted  the  payments,  and  al- 
leged an  execution  and  delivery  to  the  plain- 
;  tiff  of  a  deed,  in  conformity  to  the  terms  of 
'  the  contract:  and  further,  that  bis  possef^sioa 
had  never  been  disturbed  or  his  title  assailed 
or  impaired.  It  admitted  that  at  the  time  of 
the  filing  of  the  map  of  definite  location  one 
Horace  F.  Kelly  claimed  to  be  occupying  and 
cultivating  tbe  land,  but  denied  that  he  bad  made 
any  entry  or  filing  in  tbe  local  land  *offlce.[  385 
It  alleged  that  in  1888.  Foster,  plaintiff's  imme- 
diate grantor,  contested  the  right  of  the  rail- 
road company  to  this  land,  that  a  contest 
thereon  was  had  In  the  land  office  and  finally 
on  appeal  before  the  Secretary  of  the  Interior, 
who  held  that  Kelly's  cultivation  and  occupa- 
tion created  a  claim  which  be  could  have  per- 
fected under  tbe  public  land  laws,  and  there- 
fore excepted  tbe  land  from  the  scope  of  the 
company's  grant.  It  denied  that  a  patent  had 
been  isf^ned  to  the  plaintiff,  or  to  anyone  else, 
and  allesed  that  prior  to  plaintiff's  purchase  of 
theconiruct  from  Foster  be  knew  of  the  clidm 
tbnt  the  land  was  not  within  tbe  scope  of  tbe 
company's  land  (rrant  and  was  not  its  properly. 

To  Ibis  answer  a  demurrer  was  filed  by  the 
plaintiff  which  was  sustained  by  tbe  circuit 
court,  and  a  Judgment  rendered  jfor  tbe  plain- 
tiff. Thereupon  the  case  was  taken  to  tbe 
supreme  court  of  tbe  state,  which  artlrmed  tbe 
judgment  (13  Mont.  470),  and  then  tbe  railroad 
company  sued  out  tbis  writ  of  error. 

Mr,  C.  W.  Buon  for  pinintiff  in  error. 

No  brief  tih-d  for  defendnui  in  error,  on  the 
merits,  but  a  brief  was  (llrd  on  tbe  motion  to 
dismiss  by  MfBurs.  W.  B.  Matthewa  and 
W.  L.  Holloway  for  defeiiduut  io  error,  in 
favor  of  motion. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

A  motion  is  made  to  dismiss  for  lack  of  a 
Federal  question.  The  contention  is  that  the 
defendant  disclosed  in  its  answer  a  derision  of 
the  land  depurtment;  that  it  is  bound  by  its 
own  pleadings;  and  that  having  pleaded  this 
derision  of  the  land  department,  that  decision 
is  final  and  conclusive  until  set  aside  in  a  direct 
proceeding  instituted  for  that  purpose.  Tbii 
motion  must  be  overruled.  The  answer  of  the 
contpany  alleged  tbe  congressional  land  grant, 
and  tbe  facts  and  circumstances  which  under 
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CHARLES  W.  ACERS,  IHff.  in  Err., 

V, 

UNITED  STATES. 

(See  8.  C  Beporter*fl  ed.  888-308.) 

InttruciUm  to  iury— intent  to  asMttllr— deadly 
utapon-^mSljdgenU'-deadly  violence. 

1.    On  a  trial  for  anault  with  ioteDt  to  kill  an  in- 
stnictloo  to  the  jury  that  the  intODt  to  commie 
an  anault  maj  be  found  from  the  act  itself  is  not 
erroneous  when  it  is  given  in  connection  with  re- 
peated declarationa  that  the  intent  is  to  be  de- 
duced from  all  the  circumstances  of  the  case, 
without  anywhere  stating  that  the  assault  of 
Itself  neceasarilj  proves  the  intent, 
i.     An  instruction    that   a  deadly  weapon  is  a 
weapon   with  which  death  can  be  easily  and 
readily  produced,  and  referriofr  to  the  manner  in 
which  it  was  used  and  the  part  of  the  body  upon 
which  a  blow  was  struck,  as  circumstances  to  be 
considered  in  determining  its  character,  is  not 
improper. 

An  instruction  that  a  real  danirer  to  Justify 
self-defense  cannot  be  a  past  danger  or  a  danger 
of  a  future  injury,  but  must  be  a  present  danger 


and  a  danger  of  great  injury  to  the  person,  that 
would  malm  him  or  be  permanent  in  its  charac- 
ter or  that  might  produce  death,  is  not  errone- 
ous. 
4.  An  instruction  that  an  apparent  danger,  to  Jus- 
tify self -defense,  is  danger  to  life  or  of  deadly 
violence  to  person,  is  not  erroneous  as  limiting 
the  defense  to  such  cases  as  show  an  intention  of 
the  assailant  to  take  life,  when  other  parts  of  the 
charge  show  that  what  was  meant  by  ''deadly 
violence"  was  simply  great  violenoe. 

[No.  893.] 

Submitted  October  ft,  1896.    Decided  Novem- 
ber SO,  1896, 

IN  ERROR  to  the  District  Ck>urt  of  the 
Uoiled  States  for  the  Western  District  of 
Arkansas  to  review  a  JudgmeDt  of  conviction 
of  Charles  W.  Acers  of  an  assault  with  intent 
to  kill     A  firmed. 

The  facts  are  stated  in  the  opinioD. 

Hessrs.  A.  H.  Garland  and  R.  C.  Oar- 
land,  for  plaintiff  in  error: 

While  the  court  may  have  correctly  applied 
the  taw  as  to  mere  assault,  the  crime  with 
which    Acers    was   charged   was   something 


NOTB.— ^  to  criminal  law,  efect  of  general  ver" 

see  note  to  Snyder  v.  United  States,  28: 08T. 
Am  to  threaU  by  d^eeated  in  eases  of  Iwmieide; 
hen  admimible  in  evidence,— see  note  to  Wiggins  v. 
'^tah,88:ML 

^^AtsauU  with  inunt  to  MS  or  fnurder,  what  is; 
ibhat  intent  nugUient:  what  evidence  sufficient; 
distinction  l)etween  intent  to  murder  and  intent  to 


An  assault  with  Intent  to  murder  Involves  the 

^^)oncurrenoe  of  two  distinct  elements,  an  intent  to 

murder,  and  an  assault  or  attempt  to  carry  out 

that  Intention.    People  v.  Devine,  60  OaL  680;  White 

?.  State,  8  Tex.  App.  606.    See  also  fiass  v.  State,  6 

Baxt.68L 

In  an  assault  with  intent  to  murder,  while  the 
speciflo  intent  is  the  gist  of  the  olfeose,  still,  so 
long  as  the  crime  remains  in  mere  intention  it  is 
not  punishable,  but  if  an  attempt  is  made  to  ex- 
ecute the  Intention,  which  falls  short  of  its  con- 
summation, the  crime  is  committed,  because  the 
act  and  intent  coalesce  and  the  intent  has  passed 
into  action,  although  that  action  was  futile.  Watts 
V.  State,  80  Tex.  App.  638. 

The  intent  to  commit  the  specific  crime  is  the  es- 
sence of  the  offense.  Simpson  v.  State,  60  Ala.  1, 81 
Am.  Bep.  1;  Smith  v.  State,  83  Ala.  28;  Felker  v. 
State.  64  Ark.  480:  People  v.  Mize,  80  Cal.  41;  State 
V.  Flske,  68  Oonn.  888;  Hamilton  v.  People,  113 IIL 
31  66  Am.  Bep.  806;  Crosby  v.  People,  187  111.  825; 
State  V.  White,  41  Towa,  816,  20  Am.  Rep.  602;  State 
V.  Neal,  87  Me.  468;  Botsoh  v.  State,  48  Neb.  601; 
Slatterley  ?.  People..68  N.  Y.  854. 

In  Allen  v.  State,  52  Ala.  801,  It  was  held  that  an 
intent  to  malm  or  murder,  whether  dellt)erate  or 
forroed  on  the  instant,  whether  it  is  sp^^iflc  or 
general,  if  directed  atralnst  the  person  charged  in 
the  Indictment  to  have  been  assaulted,  amounts  to 
the  criminal  intent  described  in  the  statute.  The 
malice  may  be  either  express  or  Itaplled.  Han- 
reban  v.  People.  01  IIL  142;  Anderson  v.  State,  1 
Tex.  App.  780:  Wilson  v.  Sute.  4  Tex.  App.  687. 

To  constitute  an  assault  with  intent  to  murder, 
which  is  a  felony  by  statute,  it  is  not  sufficient  to 
prove  a  general  felonious  Intent  or  any  other  than 
the  particular  inteot  alleged  in  the  indictment. 
The  burden  of  proving  the  alleged  intent  as  well  as 
the  other  facts  which  constitute  the  felony.lson  the 
state,  and  its  actual  existence  is  a  question  of  fact 
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for  the  jury.  Ogletree  v.  State,  28  Ala.  608;  Slmp- 
soD  V.  Sute,  60  Ala.  1.  81  Am.  Rep.  1;  Morgan  v. 
State,  18  Smedes  k  M.  242;  Jones  v.  State,  11  Smedes 
&  M.  815:  State  v.  Gainus,  86  N.  C.  682. 

It  was  held  in  People  v.  Shaw,  1  Park.  Crim.  Rep. 
827,  that  an  indictment  under  the  New  York  Re- 
vised Statutes,  charging  the  committing  of  an  at- 
saultand  battery  with  a  deadly  weapon  with  intent 
to  kill,  is  sustained  by  proof  that  the  act  was  done 
with  intent  to  commit  any  felonious  homiclde,1t  not 
l>elng  neoessary  to  prove  an  intent  to  commit  mur- 
der. It  was  held  in  Lacefleld  v.  State,  84  Ark.  275i, 
86  Am.  Rep.  8,  that  where  one  aiming  at  A  misses 
him  and  wounds  B,  he  cannot  be  convicted  of  as- 
sault with  Intent  to  kill  B.  Contra,  State  v.  GiU 
man.  60  Me.  163,81  Am.  Rep.  tbl;  Callahan  v.  State, 
SI  Ohio  St.  806;  Walker  v.  State,  8  Ind.  200;  Duna- 
way  V.  People.  110  lU.  833,  51  Am.  Rep.  686;  State  v* 
Jump,  00  Mo.  171. 

The  intent  may  be  inferred  from  the  character 
of  the  assault,  the  want  or  the  use  of  a  deadly 
weapgn,  and  the  presence  or  al)senoe  of  excusing 
or  palliating  circumstances.  Meredith  v.  State,  60 
Ala.  441. 

An  intent  to  take  life,  in  an  assault  with  intent  to 
murder,  may,  like  the  malicious  intent  of  the  mur- 
der, be  inferred  from  the  character  of  the  assault, 
the  use  of  a  deadly  weapon,  and  other  circum- 
stances. Walls  V.  State,  00  Ala.  610:  Smith  v.  State, 
88  Ala.  23;  Crawford  v.  State,  86  Ala.  16;  Jolly  v. 
State,  04  Ala.  10. 

If  the  means  used  In  committing  an  assault  and 
battery  are  such  as  would  ordinarily  and  probably 
produce  death  the  jury  may  find  the  defendant 
guilty  of  the  alleged  intent.  Hughes  v.  State,  66 
Ind.  80. 

There  must  be  some  adaptation,  real  or  apparent, 
in  the  act  done  and  the  means  used  to  accomplish 
the  alleged  purpose.  If  It  be  evident  that  the 
means  used  are  entirely  Inadequate  to  the  consum- 
mation of  the  intent  charged,  that  fact  will  rebut 
or  disprove  the  felonious  intent,  and  a  conviction 
cannot  be  Justified.  Kunkle  v.  State,  32  Ind.  220s 
Mullen  v.  SUte.  45  Ala.  43,  6  Am.  Rep.  601. 

If  a  man  shoots  with  a  pistol  at  another  and  hits 
him,  the  law  presumes,  prima  facie,  that  he  did  it 
with  malice,  even  when  the  actwas  done  recklessly 
In  sport,  nor  Jo  the  friendly  relations  of  the  par- 
ties rebut  the  presumption.  Collier  v.  State,  80 Ga. 
31,  00  Am.  Dec.  440;  Perry  v.  People,  14  IIL  486;  Com. 
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uis'iv  ii.k'.i  !hat.  it  WHS  "assault  with  intent 
U»K'*ii"  AW^-i  ihtremust  have  been  not  only 
ilki'  iJwuult.  but  ivupled  with  it  the  "intent  to 
^ill"  ilu'  \  w\i\\\  To  sustain  an  indictment  for 
iMi  !k^*v^»«U  Jo  murder,  the  evidence  must  be 
«ucU  :«!«  wv^iM  warrant  a  conviction  of  murder 
^mU  Uv«%tU  ruitued  from  the  assault. 

.MoiVv  V,  ^tate,  8  Ark.  451;  Reg.  v.  Cruse, 
1^  W  vt  \\  541;  State  v.  Jefferson,  8  Harr. 
ilM)  571;  1  Russell,  Crimes,  719;  Whart. 
i^im.  Law.  467;  Stark.  Ev.  53. 

The  seventh  assignment  relates  to  the  rule 
•»  laid  down  by  the  court,  that  a  man  must  be 
Just  as  deliberate,  when  attacked,  in  deciding 
whether  he  has  a  right  to  defend  himself,  as 
he  would  l>c  if  he  whs  executing  the  law  in  a 
court  of  justice.  This  court  holds  language  of 
this  sort  erroneous. 

IHckory  v.  UniUd  States,  151  U.  8.  303  (88: 
170). 

Tlie  Hickory  (7a««and  Allen  v.  United  States, 


150  U.  S.  551  (87:  1179),  completely  over- 
throw the  charge  of  the  trial  court,  and  la 
the  face  of  these  Acers  stands  most  erroneously 
convicted. 

It  is  not  required  that  defendant  should  be 
in  fear  of  "deadly"  violence,  but  of  "great  or 
enormous"  bodily  harm  simply. 

8  Greenl.  Ev.  14th  ed.  §  116. 

The  last  assignment  goes  to  the  failure  of 
the  court  to  instruct  upon  presumption  of  in- 
nocence— confounding  this  with  reasonable 
doubt.  It  is  true  that  this  is  not  specifically 
assigned  as  error,  but  this  court  will,  if  error 
be  patent  upon  the  face  of  the  record,  examine 
the  same,  and  act  upon  it  as  if  it  had  been  as- 
signed. 

Coffin  V.  UniUd  States,  156  U.  S.  432  (89: 
481);  Codiran  v.  United  States,  157  U.  S.  28^ 
(89:  704). 

Some  of  the  errors  complained  of  are  not 
presented  as  specifically  as  they  might  have 


V.  Resmolds,  120  Mass.  190,  21  Am.  Rep.  510;  People 
V.  Vinegar,  2  Park.  Crim.  Rep.  24. 

The  same  presumption  arises  io  the  case  of  an  as- 
■auJt  by  stabbiuff,  and  to  rebut  It  the  proof  must 
show  that  the  stabbingr  was  done  under  such  cir- 
cumstances as  would,  had  death  ensued  therefrom, 
bare  mitigated  the  offense  from  murder  to  man- 
ilaufrhter,  or  excusable  homicide,  or  to  leave  it 
doubtful  whether  it  was  not  so  done.  Wright  v^ 
State,  0  Yerir.  343:  Ck)on  v.  People,  116  111.  458. 

ft  was  held  in  Monday  v.  State,  32  Ga.  672, 79  Am. 
Dec  314,  that  while  an  Intent  to  murder  Is  usually 
manifested  by  the  use  of  a  deadly  weapon,  still  an 
assault  with  intent  to  murder  may  be  committed 
without  the  use  of  a  weapon  that  would  be  likely 
to  produce  death.  See  South  worth  v.  State,  6 
Coon.  325. 

It  was  held  In  State  v.  Foley,  12  Mo.  App.  431,  that 
the  question  whether  one  charged  with  an  assault 
with  intent  to  kill  is  guilty  of  a  felonious  intent  in 
oommitting  the  act  charged,  must  be  determined 
by  the  facts  as  they  appear  to  the  defendant 
himself. 

In  an  indictment  for  an  assault  with  Intent  to 
commit  the  crime  of  murder,  it  is  wholly  imma- 
terial whether  the  murder  intended  would,  if  con- 
■ummated,  have  been  murder  in  the  first  or  second 
defftee.  Meredith  v.  State,  60  Ala.  441;  People  v. 
Boott,  6  Mich.  287;  SUte  v.  Williams.  23  N.  U.  321; 
Sharp  V.  SUte,  19  Ohio,  379;  Wright  v.  State,  9  Yerg. 
812$  Wilson  V.  State,  4  Tex.  App.  687:  Stapp  v.  State, 
8  Tex.  App.  138;  Bonfantl  v.  State,  2  Minn.  123; 
DAlnav.  State,  2  Humph.  439. 

In  order  to  convict  upon  the  charge  of  assault 
with  intent  to  murder,  the  evidence  must  be  such 
■•would  have  warranted  a  conviction  of  murder 
had  death  ensued  from  the  assault.  Soita  v. 
State,  23  Ala.  42;  Smith  v.  State.  83  Ala.  26;  Law- 
renoe  v.  State,  84  Ala.  424;  McCormaok  v.  State, 
KB  Ala.  166:  McCoy  v.  State,  8  Ark.  451;  Cole 
V.  State,  10  Ark.  318;  Laoefleld  v.  State,  84  Ark.  275, 
86  Am.  Rep.  8:  People  v.  Landman,  108  Cal.  577;  El- 
liott V.  State,  46  Ga.  ISO;  Seborn  v.  State,  51  Oa.  164; 
Jackson  v.  State,  51  Ga.  402;  Smith  v.  State,  62  Ga. 
8B;  Hopkinson  v.  People,  18  DL  264:  Kunkle  v.  State, 
81  Ind.  220;  Wilson  v.  Com.  3  Bush,  105;  Rapp  v. 
Com.  14  B.  Mod.  614:  Maher  v.  People,  10  Mich.  212. 
81  Am.  Dec  181;  Roberts  v.  People,  19  Mich.  401; 
WUaoo  V.  People,  24  Mich.  410:  State  v.  Butman,  42 
N.  H.  490;  Kumsey  v.  People,  19  N.  Y.  41;  Nichols  v. 
State,  8  Ohio  St.  485:  State  v.  Stout,  49  Ohio  St. 
tnk  State  V.  White,  21  8.  C  607;  Yanez  v.  State, 
n  Tex.  666;  Lookwood  v.  State.  1  Tex.  App.  749; 
Hodges  V.  State,  3  Tex.  App  470;  Ferguson  v. 
State.  6  TP.X.  App.  604;  Read  v.  Com.  22  Gratt.  924. 
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If  the  mortal  blow  was  unlawful  and  malicioua, 
and  death  ensued,  the  perpetrator  is  guilty  of  mur- 
der, although  be  did  not  intend  to  murder.  People 
V.  Mize,  80  Cal.  41;  State  v.  Evans,  39  La.  Ann.  912; 
Simpson  v.  State,  69  Ala.  1,  31  Am.  Rep.  1. 

In  a  prosecution  for  an  assault  with  intent  to 
murder,  if  the  evidence  should  show  that  had 
homicide  resulted  the  offense  would  have  beea 
manslaughter,  then  the  accused  cannot  be  con- 
victed of  assault  with  intent  to  murder,  but  only 
of  simple  assault,  or  of  aggravated  assault.  Peo- 
ple V.  Vanard,  6  Cal.  562;  People  v.  English.  30  Cal. 
214:  People  v.  Congleton.  44  Cal.  98;  People  v.  Mar- 
seilef,  70  Cal.  98;  People  v.  Bentley,  75  Cal.  407;  State 
V.  Nichols,  8  Conn.  496;  Pittman  v.  State,  25  Fla. 
648;  Scbom  v.  State,  51  Ga.  164:  Meeks  v.  State,  5i 
Ga.  429:  Smith  v.  State,  52  Ga.  88;  fieckwith  v.  Peo- 
ple. 28  ni.  500;  Wall  v.  State.  23  Ind.  150;  Dixon  v. 
State,  3  Iowa.  416;  Sute  v.  Shepard,  10  Iowa,  128; 
State  V.  White,  45  Iowa,  325:  State  v.  Connor,  50 
Iowa,  857, 44  Am.  Rep.  686;  State  v.  Postal,  83  Iowa, 
460;  State  v.  Waters.  39  Me.  54;  State  v.  Phioney,  4S 
Me.  384;  State  v.  Clair,  84  Me.  248;  People  v.  Prague, 
72  Mich.  178;  State  v.  Butman.  42  N.  U.  490:  People 
V.  Bartmore,  48  Hun,  321;  Slatterly  v.  Peoule,  58 
N.  Y.  354;  Carter  v.  State,  28  Tex.  App.  355:  Spivey 
V.  State,  30  Tex.  App.  343;  Beaty  v.  State,  30  Tex. 
App.  677. 

In  State  v.  Reed,  40  Vt  603,  it  is  pointed  out  that 
there  is  a  distinction  between  an  assault  with  in- 
tent to  murder  and  an  assault  with  intent  to  kill. 
In  the   former  case,  the  proof  must  be  such  a» 
shows  that  if  death  had  been  caused  by  the  assault, 
the  assailant  would  have  been  guilty  of  murder; 
and  in  the  latter  case,  the  proof  need  only  be  es- 
tablished that,  had  death  ensued,  the  crime  would 
have  been  manslaughter.    In  the  former  case,  the 
inteot  must  be  the  result  of  malice  aforethought, 
and  in  the  latter,  the  result  of  sudden  passion  or 
emotion,  without  time  for  deliberation  or  reflec- 
tion.  To  the  same  effect  are  Hall  v.  State,  9  Fla. 
203, 76  Am.  Dec.  617;  Warro6k  v.  State,  9  Fla.  404. 

It  was  held  in  Ex  parte  Brown,  40  Fed.  Rep.  81« 
that  to  make  an  assault  with  intent  to  kill,  U.  8.. 
Rev.  Stat.  §  2142,  does  not  require  that  the  act 
should  have  been  murder  if  death  had  ensued.  If 
it  would  have  been  only  manslaughter  in  the  case 
of  death,  it  will  be  an  assault  with  intent  to  kill  if 
death  does  not  ensue.  United  States  v.  Tharp,  6 
Crancb,  C.  C.  890,  is  to  the  same  effect. 

It  was  held  in  0*Leary  v.  People,  4  Park.  Crim. 
Rep.  187,  that  an  assault  and  battery  with  intent  to 
kill  is  not  a  felony,  unless  committed  with  a  deadly 
weapon,  or  by  such  other  means  or  force  as  are 
likely  to  produce  death. 
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been,  but  when  they  arc  patent,  as  here,  upon 
the  face  of  the  record,  the  court  can  aod  will 
notice  them,  though  not  assiirued  or  specified. 

Rule  21.  i  4;  LeicisY.  United StaUs,  140  U. 
6.370  (36:  1011). 

The  public  has  an  interest  in  the  life  and 
liberty  of  Acers,  and  it  is  not  possible  to  take 
either  merely  because  counsel  failed  to  spe- 
cifically except  and  assign,  when  the  unauthor- 
ized methods  of  the  court  are  plain  upon  the 
record. 

Hopt  V.  Itah,  110  U.  S.  574r-579  (28:  262- 
205);  Schwab  v.  Berggren,  143  U.  S.  442-448 
(;5C:  218-223). 

Mr.  J.  M.  Dickinson,  Assistant  Attorney 

eneral,  for  defendant  in  error: 

The  definition  of  deadly  weapon,  as  a 
'eapon  wibh  which  death  may  be  easily  and 
readily  produced,  is  sustained  by  the  author- 
t'ties. 

The  following  were  held  to  be  deadly  weap- 
ons: 

Chisel.     Ccm.  ▼.  Branham,  8  Bush,  387. 

A  heavy  iron  weight  or  other  ponderous  in- 
strument. State  Y.West^  6  Jones.  L.  506;  Mc- 
.JRtynoloi  v.  State,  4  Tex.  App.  327. 

A  heavy  pistol  used  as  a  bludgeon.  Prior 
'^,  State,  41  Ga.  155. 

Club.     StaU  V.  Phillips,  104  N.  C.  786. 

Piece  of  timber.  Slate  v.  Alfred,  44  La. 
^nn.  582. 

Pockeiknife.  State  v.  Scott,  39  La.  Ann. 
943. 

Ax.  Dollarhide  v.  United  States,  I  Morris 
<Iowa)  288, 89  Am.  Dec.  460:  State  v.  Ostrander, 
18  Iowa,  456;  State  v.  Shielda.  110  N.  C.  497. 

Whether  a  weapon  was,  under  the  circum- 
fitaoces,  daneerous,  is  i  question  of  fact  to  be 
determined  By  all  the  circumstances  of  the 
case,  and  especially  by  the  mode  of  use. 

United  States  v.  Small,  2  Curt.  C.  C.  241, 
248;  Doenng  v.  State,  49  Ind.  56,  19  Am.  Rep. 
669;  Com.  v.  Duncan,  91  Ky.  592.  595;  State  v. 
Davis,  14  Nev.  407,  418;  People  v.  Irving,  95 
N.  Y.  541,  546;  HuntY,  State,  6 Tex.  App.  663; 
Melton  V.  State,  80  Tex.  App.  278;  Jenkins  v. 
State,  80  Tex.  App.  379. 

The  comment  of  the  court  as  to  what  the 
testimony  implied  was  not  error,  the  finding 
of  all  the  facts  having  been  distinctly  left  to 
the  jury. 

United  States  v.  Philadelphia  <fc  R,  R.  Go. 
123  U.  8.  118,  114  (31:  138,  139);  WiViams  v. 
Conger,  125  U.  8.  897,  421  (81:  778.  788); 
Rocker  v.  WheeUr,  127  U.  8.  85.  93  (32:  102, 
105);  Lot^oy  v.  United  States,  128  U.  S  171, 
173  (32:  889.  390):  California  Ins.  Go.  v.  Union 
Compress  Co.  183  U.  8.  387.  416  (33:  730,  738); 
AUUy.  United  States,  155  U.  8.  117,  128  (39: 
01.  93). 

It  was  not  error  in  the  court  to  instruct  the 
jury  as  follows:  "Now,  remember  that  it  is 
an  axiom  of  the  law  that  if  a  man  wilfully  and 
intentional]  V  does  an  act  of  a  certain  character 
or  that  might  produce  a  certain  result,  the  law 
says  that  he  is  held  to  have  intended  that  re- 
sult. Now,  then,  it  becomes  easy  from  that 
principle  of  the  law  and  the  facts  that  show 
the  wilful  use  of  a  deadly  weapon  to  find  that 
he  intended  to  kill  if  the  act  be  of  a  character 
that  might  produce  death,  because  this  matter 
of  intent  is  onlv  a  matter  of  inference." 

Fiist  Nat,  Bank  v.  Jones,  88  U.  8.  21  Wall. 
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337  (22:  545);  Com.  v.  York,  9  Met.  98,  103.  43 
Am.  Dec.  373;  Com.  v.  Webster,  5  Cush.  295, 
305,  52  Am.  Dec.  711;  People  v.  Potter,  5  Mich. 
1,  8.  71  Am.  Dec.  763;  People  v.  Scott,  6  Mich. 
287,  296;  United  States  y.  Taintor,  11  BJatchf. 
374,  375. 

In  order  to  justify  the  doing  the  act  charged 
in  the  indictment,  in  self-defense,  the  danger 
must  be  imminent,  impending,  and  present, 
and  not  prospective,  or  even  in  the  near  future. 

Dolan  V.  State,  81  Ala.  11;  Field  v.  Com.  89 
Va.  690. 

The  weight  of  the  authorities  is  to  the  effect 
that  the  circumstances  must  have  been  such  as 
to  excite  the  fears  of  a  reasonable  man,  that 
there  must  have  been  a  reasonable  appearance 
of  danger,  or  reasonable  grounds  to  believe 
there  was  danger. 

Askew  V.  State,  94  Ala.  4;  State  v.  Crawford, 
66  Iowa.  318;  StaU  v.  Shippey,  10  Minn.  223, 
87  Am.  Dec.  70:  Kendrick  v.  State,  55  Miss. 
436:  i^tate  v.  Parker,  106  Mo.  217;  Shorter  v. 
People,  2  N.  Y.  193,  51  Am.  Dec  286;  PeopU 
V.  Avstin,  1  Park.  Crim.  Rep.  154,  164;  Field 
V.  Com.  89  Va.  690;  Golden  v.  State,  25  Ga. 
527,  538. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Plaintiff  in  error  was  convicted  in  the  dis- 
trict court  for  the  western  district  of  Arkan- 
sas of  an  assault  with  intent  to  kill  and  sen- 
tenced to  the  penitentiary  for  the  term  of  two 
years  and  six  months.  The  undisputed  facts 
were  these:  Defendant  and  one  Joseph  M. 
Owens  had  some  dispute  about  business  af- 
fairs, and  on  returning  together  to  the  house 
where  they  were  both  stopping,  defendant 
picked  up  a  stone  about  8  inches  wide,  9 
inches  long,  and  H  or  2  inches  thick,and  with  it 
struck  Owens  on  the  side  of  the  head,  fractur- 
ing the  skull.  The  defense  was  that  there  was 
no  intent  to  kill;  that  defendant  acted  in  self- 
defense;  that,  believing  Owens  was  about  to 
draw  a  pistol,  he  picked  up  the  stone  and 
pushed  him  down;  and  the  disputed  matters 
were  whether  Owens  had  a  pistol,  and  if  so, 
whether  he  attempted  to  draw  it,  or  made  any 
motions  suggestive  of  such  a  purpose.  The 
verdict  of  the  Jury  was  adverse  to  the  conten- 
tions of  the  defendant. 

*The  only  questions  presented  for  our  [390* 
consideration  arise  on  the  charge  of  the  court, 
and  may  be  grouped  under  four  heads:  First, 
as  to  the  evidences  of  intent;  second,  us  to 
what  constitutes  a  deadly  weapon:  third,  as  to 
real  danger;  and  fourth,  as  to  apparent  dan- 
ger. It  may  be  premised  that  the  exceptions 
to  this  charge  are  taken  in  the  careless  way 
which  prevails  in  the  western  district  of  Ar- 
kansas; but  passing  this  and  considering  the 
charge  as  properly  excepted  to  we  find  in  it  no 
substantial  error. 

First.  With  reference  to  the  charge  as  to 
the  matter  of  intent,  counsel  for  plaintiff  in 
error  challenge  a  single  sentence,  as  follows: 
"But  you  need  not  go  to  a  thing  of  that  kind, 
because  the  law  says  you  may  take  the  act  it- 
self as  done,  and  from  it  you  may  find  that  it 
was  wilfully  done."  But  this  sentence  is  to 
be  taken,  not  by  itself  alone,  but  in  connec- 
tion with  many  others,  in  order  to  determine 
what  the  court  instructed  as  to  the  evidences 
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of  inteDt.  It  distinguished  between  the  assault 
mnd  the  intent  to  kill,  and  charged  specifically 
that  each  must  be  proved,  that  the  intent  coulcl 
only  be  found  from  the  circumstances  of  the 
transnction,  and,  after  sugj^esting  that  the  dec- 
larations made  by  a  party  at  the  time  of  an 
assault  would  tend  to  show  the  intent  with 
wh<ch  it  was  committed,  added  the  sentence 
which  counsel  have  quoted.  Nowhere,  not 
even  in  the  sentence  quoted,  was  it  said 
that  the  assault  of  itself  necessarily  proved 
the  intent,  but  all  through  the  charge  in  this 
respect  was  the  constant  declaration  that  the 
intent  was  to  be  deduced  from  all  the  cir- 
cumstances of  the  case,  the  court  pointing 
out  many  things  which  tended  to  disclose  the 
real  intent  of  a  party,  summing  up  the  matter 
with  these  observations:  "That  is  the  way  you 
find  intent,  then,  bearing  in  mind  that  he  is 
held  to  have  intended  whatever  consequences 
might  have  followed  from  the  act  as  wilfully 
done  by  him  with  the  deadly  weapon.  You, 
in  other  words,  to  find  intent,  take  the  circum- 
stances, you  take  the  character  of  the  act 
done,  the  manner  in  which  it  was  executed, 
the  weapon  used  in  executing  it,  the  part  of 
the  body  upon  which  it  was  executed,  the 
very  result  produced  by  that  act  upon  that  vital 
801 J  part  of  the  body  known  as  the  *head. 
These  are  all  circumstances  that  it  is  your  duty 
to  take  into  consideration  to  find  whether  the 
party  intended  to  kill  him  or  not."  There  is 
nothing  objectionable  in  this. 

Second.  With  respect  to  a  deadly  weapon, 
the  court  defined  it  as  ''a  weapon  with  which 
death  may  be  easily  and  readily  produced; 
anything,  no  matter  what  it  is,  whether  it  is 
made  for  the  purpose  of  destroying  animal 
life,  or  whether  it  was  not  made  by  man  at  all, 
or  whether  it  was  made  by  him  for  some  other 
purpose,  if  it  is  a  weapon,  or  if  it  is  a  thing 
with  which  death  can  be  easily  and  readily 
produced,  the  law  recognizes  it  as  a  deadly 
weapon."  We  see  nothing  in  this  definition 
to  which  any  reasonable  exception  can  be 
taken.  Nor  do  we  find  anything  in  the  sub- 
sequent language  of  the  court  which  in  any 
manner  qualifies  this  definition,  or  can  be  con- 
strued as  an  instruction  to  the  jury  that  as 
matter  of  law  the  stone  actually  used  was  a 
deadly  weapon.  It  is  true  reference  was  made 
to  the  manner  in  which  the  stone  was  used 
and  the  part  of  the  body  upon  which  the  blow 
was  struck  as  considerations  to  aid  the  jury 
in  determining  whether  it  was  properly  to  be 
considered  a  deadly  weapon.  We  have  so  lit- 
tle doubt  that  when  one  uses  a  stone  of  such 
size  and  strikes  a  blow  on  the  skull  so  severe 
as  to  fracture  it,  a  jury  ought  to  find  that  the 
stone  was  a  deadly  weapon,  that  if  the  court 
had  expressed  a  definite  opinion  to  that  eflfect 
we  should  have  been  reluctant  on  that  account 
alone  to  have  disturbed  the  judgment.  But 
the  court  did  not  so  express  itself,  and  in  call- 
ing attention  to  the  manner  of  its  use  and  the 
part  of  the  body  upon  which  the  blow  was 
struck  it  only  properly  called  the  attention  of 
the  jury  to  circumstances  fairly  to  be  conPid- 
erea  in  determining  the  character  of  the 
weapon.  United  States  v.  Small,  2  Curt.  C.  C. 
241,  248;  Com.  v.  Duncan,  91  Ky.  592,  595; 
iUate  V.  Davie,  14  Nev.  407,  413;  People  v.  Ir- 
tihg,  95  N.  Y.  541,  546;  Hunt  v.  State,  6  Tex. 


App.  668;  Melton  v.  State,  80  Tex.  App.  278; 
Jenkins  v.  State,  30  Tex.  App.  379. 

Third.  With  reference  to  the  matter  of  self- 
defense  by  reason  of  the  presence  of  a  real 
danger,  the  court  charged  that  it  could  not  be  a 
past  danger,  or  a  danger  of  a  future  injury,  but 
a  present  danger  and  a  danger  of  "great  injury 
to  the  ^person  injured  that  would  maim[30^ 
him,  or  that  would  be  permanent  in  its  charac- 
ter, or  that  might  produce  death.*'  In  this  we 
think  nothing  was  stated  incorrectly,  and  that 
there  was  a  fair  definition  of  what  is  necessary 
to  constitute  self-defense  by  reason  of  the  ex- 
istence of  a  real  danger. 

Neither,  fourthly,  do  we  .find  anything  to 
condemn  in  the  instructions  in  re^rence  to 
self-defense  based  on  an  apparent  danger. 
Several  approved  authorities  are  quoted  from 
in  which  the  doctrine  is  correctly  stated  that 
it  is  not  sufficient  that  the  defendant  claims 
that  he  believed  he  was  in  danger,  but  that  it 
is  essential  that  there  were  reasonable  grounds 
for  such  belief,  and  then  the  rule  was  summed 
up  in  this  way: 

"Now,  these  cases  are  along  the  same  line, 
and  they  are  without  limit,  going  toshow  that, 
as  far  as  this  proposition  of  apparent  danger 
is  concerned,  that  to  rest  upon  a  foundation 
upon  which  a  conclusion  that  is  reasonable 
can  be  erected  there  must  be  some  overt  act 
being  done  by  the  party  which  .from  its  char- 
acter, from  its  nature,  would  give  a  reasonable 
man,  situated  as  was  the  defendant,  the  ground 
to  believe— reasonable  ground  to  believe — that 
there  was  danger  to  his  life  or  of  deadly  vio- 
lence to  his  person,  and  unless  that  condition 
existed  then  there  is  no  ground  upon  which 
this  proposition  can  stand;  there  is  nothing  to 
which  the  doctrine  of  apparent  danger  could 
apply." 

Counsel  criticise  the  use  of  the  words '  'deadly 
violence,*' as  though  the  court  meant  thereby 
to  limit  the  defense  to  such  cases  as  showed 
an  intention  on  the  part  of  the  person  as- 
saulted to  take  the  life  of  the  defendant,  but 
obviously  that  is  not  a  fair  construction  of  the 
language,  not  only  because  danger  to  life  is 
expressly  named,  but  also  because  in  other 
parts  of  the  charge  it  has  indicated  that  what 
was  meant  by  those  words  was  simply  great 
violence.  This  is  obvious  from  this  language, 
found  a  little  preceding  the  quotation:  **  'When 
from  the  nature  of  the  attack.'  You  look  at 
the  act  being  done,  and  you  from  that  draw  an 
inference  as  to  whether  there  was  reasonable 
ground  to  believe  that  there  was  a  design  upon 
the  part  of  Owens  in  this  case  to  destroy  the  life 
of  the  defendant,  Acers,  or  to  commit  any  ^at 
violence  upon  his  person  at  the  *time  [393 
he  was  struck  by  the  rock.  *  When  from  the 
nature  of  the  attack.'  That  implies,  not  that 
he  can  act  upon  a  state  of  case  where  there  is 
a  baie  conception  of  fear,  but  that  there  must 
exist  that  which  is  either  really  or  apparently 
an  act  of  violence,  and  from  that  the  inference 
may  reasonably  be  drawn  that  there  was 
deadly  danger  hanging  over  Acers,  in  this  case, 
at  that  time." 

These  are  all  the  matters  complained  of. 
We  see  no  error  in  the  rulings  of  the  court, 
and  therefore  the  judgment  is  c^mied. 


Mr.  Justice  Shiras  dissents. 
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1890,  by  tbe  derailment  of  a  train  of  cars  upon 
wbicb  tbe  plaintiff  was  a  passenger.  It  was 
alleged  in  tbe  complaint  tbat  eacb  of  the  de- 
fendants was  a  corporation  of  tbe  state  of  Mas- 
sacbusctts;  tbat  tbey  jointly  owned  and  op- 
erated a  described  line  of  a  railroad;  tbat  plain- 
tiff was  a  passenger  on  one  of  tbe  trains  coming 
westward  on  said  line  of  railroad,  bolding  and 
traveling  upon  a  first-class  ticket  entitling  ber 
to  travel  between  named  stations,  and  tbe  lia- 
bility of  tbe  defendants  was  claimed  to  arise 
by  reason  of  alleged  negligence,  both  in  tbe 
construction  of  tbe  road  and  in  the  manage- 
ment of  the  train.  Upon  the  several  applica- 
tions of  the  defendants,  the  cause  waa 
transferred  to  tbe  circuit  court  of  the  United 
States  for  the  southern  district  of  California. 
In  that  court  answers  were  filed  denying  tbat 
the  defendants  were  ioinily  guilty  of  tbe  negli- 
gence omplained  of  or  tbat  they  jointly  op- 
erated the  line  of  railroad  described  in  the 
complaint,  but  admitting  tbat  the  defendant, 
the  Atlantic  &  Pacific  Railway  Company,  was 
operating  the  road.  Tbe  cause  was  tried  for 
the  first  time  in  November,  1892,  and  resulted  in 
a  verdict  for  plaintiff  against  tbe  Atlantic  A 
Pacific  Railway  Company,  and  in  favor  of  tbe 
Atchison  Company.  On  tbe  trial  tbe  plaintiff 
was  allowed  to  amend  ber  complaint  by  alleg- 
ing that  the  ticket  upon  which  she  was  travel- 
ing was  a  "second-class"  ticket  instead  of,  as 


ATLANTIC   &   PACIFIC  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

MARY  J.  LAIRD. 

(See  8.  C.  Beporter^s  ed.  893-403.) 

JkUegaiions  in  complaint — action  for  tort— joint 
tortf €09019 — recovery  against  one — statute  of 
limitations—a  mended  eompla  in  t. 

1.  AUegrations  In  a  complaint  tbat  defendants 
jointly  owned  and  operated  a  line  of  road,  and 
jointly  committed  tbe  alleged  negligrent  acta,  and 
**were  a  oommoo  cdrrler  of  passeoirers,**  are  not 
to  be  construed  as  an  averment  that  defendants 
were  a  single  company,  and  that  neither  could  be 
sued  separately,  where,  in  separate  paragraphs, 
eacb  was  alleged  to  be  a  separate  corporation. 

^  A  complaint  alleging  tbat  pisintilf  was  the 
bolder  of  and  traveling  upon  a  certain  ticket  on 
a  train  which  was  derailed,  causing  injury  to  him, 
without  alleging  any  undertaking  or  promise  or 
breach  thereof,  does  not  state  an  action  on  con- 
tract. 

9l  In  an  action  against  Joint  tortfeasors,  allega- 
tions of  Joint  relationship  and  the  doing  of  negli- 
gent acts  Jointly  are  divisible,  and  recovery  may 
be  had  against  one  if  tbe  proof  connects  him  with 
tbe  acts  averred. 

4.  In  California,  recoyery  may  be  bad  against 
either  of  several  defendants,  even  in  actions  on 
contract. 

ft.  An  amendment  of  a  complaint  merely  dismiss-  alleged  in  tbe  original  complaint,  a  "first-class" 
ing  one  of  two  Joint  tortfeasors,  and  complaining  ticket.  To  tbe  cause  of  action  stated  in  the  corn- 
et the  remaining  defendant  only,  does  not  Intro-  plaint  as  thus  amended  tbe  defendants  pleaded 
duce  a  new  cause  of  action  with  respect  to  the   astatuteof  limitations  of  two  years.  Judgment 

*  ■^mlnSmlntl^n  J^^  ^88   CO^Cred    OD    tbC    VCfdict,    ♦but   thiS    [395 

^ti^raSrvXg^^^n^^'n^^^^^^^^^^  Judgment  was   subsequently  set  aside.\wlth 

**flnit-cla88"  ticket  as  originally  stated,  and  that  j!?"^!,  ^®  ^°®  plaintiff  to  amend  her  complaint, 

the  defendant  wascbartered  by  CongresB,  instead  0°  February  7,  1898.  a  second  amended  com- 

of  tbe  laws  of  Manachusetts  as  first  averred,  do  plaint  was  filed,  in  which  the  Atlantic  &  Pacific 

not  state  a  new  cause  of  action  with  respect  to  Railway  Company  was  charged  to  have  owned 

tbe  statute  of  limitations.  and  operated  the  line  of  railroad  in  question,  and 

[No.  64.  j  to  have  done  tbe  negligent  acts  averred  in  tbe 

SuhmitUd  October  27, 1896.    Decided  November  ?"g5nal  complaint.    An  attack  upon  t  his  plead- 

30    1896.  mg.was  made  m  the  tnal  court  by  motion  to 

*          '  strike  from  the  files,  by  demurrer,  by  motion 

TN  ERROR   to  tbe    United    States  Orcuit  ^or  judgment  upon  the  pleading  and  by  spe- 

i  Court  of  Appeal*  for  tbe  Ninth  Circuit  to  fial  requests  for  directions  to  the  jury  ijpoa 

review  a  judgment  affirming  the  judgment  of  *^f  «^^;?°^  ^"*^  °^  V*>®  f^se.    The  ground  of 

tbe  Circuit  Court  of  tbe  Unfted  States  for  tbe  «"  »"c*>  attacks  was  that  the  pleading  set  up  a 

Southern  District  of  California  in  favor  of  the  new  cause  of  action,  against  wbicb  the  statute 

plaintiff.  Mary  J.  Laird,  against  the  Atlantic  &  ^[  limitations  bad  run  at  the  time  of  the  filing 

Pacific   Railway  Company  for  damages   for  of  such  pleading.    The  cause  was  tried  for  tbe 

personal  injuriei  to  plaintiff  by  a  derailment  of  ^^J^^  ^^«  ^°  -^P^''  ^^^^>  »?^  a  verdict  waa 

«  train  of  cars  upon  wbicb  plaintiff  was  a  pass-  ??ain  rendered  against  the  Atlantic  &  Pacific 

«nger.     AMrmed.  Railway  Company.     A  judgment  upon  such 

Sec  same  case  below,  15  U.  8.  App.  248.  ^^r,^*<^^  was  subsequently  ^rmed  by  the  cir- 

^^  cult  court  of  appeals.     15  U.  S.  App.  248.    By 

Statement  by  Mr.  Justice  White:  ^^^  of  error  such  judgment  of  affirmance  waa 

The  action  below  was  originally  brought  in  brought  to  this  court  for  review. 
•  state  court  in  California  against  the  plaintiff 

in   error  and  the  Atchison,  Topeka,  &  Santa  Meetrs.  A.  T.  Britton,  A.  B.  Browne, 

Fe  Railroad  Company  to  recover  damages  for  and  0.  N.  Sterry,  for  plaintiff  in  error: 

personal  injuries   sustained  on   Novembers,  Under  tbe  rules  of  pleading  at  common  law 

— - — - —  and  in  California,  a  several  judgment  could 

VoT^-As  to  eontracu  ItmUing  the  time  wUhin  not  have  been  rendered,  under  tbe  allegations 

yOiieh  action  muHI>e  brought :wai^  of  j^e  original  complaint,   in   favor  of    tbe 

JOj--see  note  to  Southern  Bxp.  Co.  v.  Caldwell. »:  plaintiff  and  against  the  defendant,  tbe  Atlan- 

Aito  damages  for  penKmalinjuryfromneolioence.  tic  &  Pacific  Railroad  Company    upon  proof 

«ee  note  to  Pennsylvania  Co.  v.  Roy,  26:  l«.  of  facts  proved  on  tbe  trial,  which  resulted  in 

As  toMnt  trestxusers:  effect  of  judgment  against  ^"^e  judgment  complained  of  or  upon  proof  of 

<me;  may  he  >med  separately  or  io<nt/]/,— see  note  to  ^^e  facts  stated  or  attempted  to  be  .stated  in  the 

Lovejoy  v.  Murray.  18: 129.  second  amended  complaint. 
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Pennsylvania  R.  Co.  v.  Price,  96  Pa.  256; 
Wabash  W.  R.Co.  v.  Friedman,  146111.583;  Lit- 
tle V.  Dvsenherry,  46  N.  J.  L.  614,  50  Am.  Rep. 
445;  New  Jersey  S.  B,  Co.  v.  BrocketU  121  U.  S. 
637  (80:  1049);  Stokes  Y.  Saltonstall,  38  U.  S.  13 
Pet.  181  (10: 115):  Whittaker  v.  CdUns,  34  Minn. 
299;  Walcott  v.  Canfield,  3  Conn.  198:  Qossom 
V.  Badgett,  6  Bush,  97,  99  Am.  Dec.  658;  Me- 
Card  V.  Seale,  56  Cal.  264;  Weinreich  v.  John- 
ston, 78  Cal.  254;  Reed  v.  Norton,  99  Cal.  619; 
Louisville  dt  N,  R,  Co.  v.  Ide,  114  U.  8.  52 
(29:  63);  Sessions  v.  Johnson,  95  Ui  8.  347  (34: 
596). 

The  action  stated  in  the  second  amended 
complaint  was  barred  by  the  provisions  of  Cat. 
Code  Civ.  Proc.  §  339,  siibd.  1,  at  the  time 
when  the  amended  complaint  was  filed,  in 
February,  1898,  as  the  injury  occurred  on  No- 
vember 8,  1890. 

Meeks  v.  Southern  P.  R.  Co.  61  Cal.  149;  An- 
derson y.  Mayers,  50  Cal.  525;  Sieard  v.  Davis, 
81  U.  8.  6  Pet.  124  (8:  342);  Union  P.  R.  Co. 
V.  Wyler,  158  U.  8.  285  (39:  983);  Wnght  v. 
Bart,  44  Pa.  454;  Texas  &  P.  R.  Co.  v.  Cox,  145 
U.  S.  693  (36:  829);  Buell  v.  SU  Louis  Transfer 
Co.  45  Mo.  562;  Lumpkin  v.  Collier,  69  Mo. 
170;  ScaviU  v.  Glasner,  79  Mo.  449. 

Messrs.  Georg^e  H.  Smith,  Frank  H. 
Short,  and  Edwin  A.  Meserve,  for  defendant  in 
error: 

The  motion  made  by  the  defendant,  the  At- 
lantic &  Pacific  Railroad  Company,  to  strike 
from  the  files  of  the  cause  the  second  amended 
complaint,  was  properly  denied. 

Aequital  v.  Crowell,  1  Cal.  191;  Rowe  v. 
(handler,  1  Cal.  167;  People  v.  Evans,  29  Cal. 
480;  Dimiek  v.  Deringer,  82  Cal.  488:  Nichols 
V.  Dunphy,  58  Cal.  605;  Rutenberg  v.  Main,  47 
Cal.  218;  Trenory.  Central  P.  R.  Co.  60  Cal.  231; 
Rogers  v.  Duhart,  97  Cal.  500;  Cox  v.  McLaugh- 
lin, 76  Cal.  66;  Vandersliee  v.  Matthews,  79 
Cal.  277;  Redington  v.  CornweU,  90  Cal.  49; 
Easton  ▼.  O^ReiUy,  68  Cal.  808;  Smullen  v. 
Phillips,  92  Cal.  408-411. 

There  can  be  no  difference  between  an  alle- 
gaUon  that  the  plaintiff  was  the  holder  of  and 
ridings  on  a  "first-class  ticket,"  and  an  allega* 
tioD  that  she  was  the  holder  of  and  riding  on 
"a  ticket."  The  obligation  of  the  common 
carrier  is  the  same  in  either  case. 

PliHadelphia  dk  R  R  Co.  y.  Derby,  55  U.  8. 
14  How.  468  (14:  602);  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  889,  98  Am.  Dec.  229;  Ohio  d  M. 
R  Co.  y.  Muhling,  80  111.  9,  81  Am.  Dec.  386; 
Patterson,  Railway  Acci.  Law,  §g  213-215. 

The  statute  of  limitations  is  not  let  in  by 
amended  pleadings  where  the  nature  of  the  ac- 
tion is  not  changed. 

Barber  v.  Reynolds,  88  Cal.  497:  Lorenzana 
y.  Camarillo,  45  Cal.  125:  Swift  v.  Foster,  55  111. 
App.  280;  Critelii  y.  Rodgers,  87  Hun,  530;  Bo- 
gart  v.  Croa>y,  91  Cal.  278;  Smullen  v.  Phil- 
lips, 92  Cal.  408. 

The  demurrer  to  the  second  amended  com- 
plaint was  properly  overruled. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

It  is  not  controverted  that  under  Cal.  Code 
Civ.  Proc.  g  389,  a  cause  of  action  of  the  char- 
acter of  that  set  forth  in  the  various  complaints 
filed  on  behalf  of  plaintiff  was  required  to  be 


instituted  within  two  years  after  the  cause  of 
action  accrued. 

The  question  to  be  determined,  therefore,  i» 
whether  the  trial  court  erred  in  holding  that  the 
amendments  effected  by  the  second  amended 
complaint  did  not  setup  a  new  cause  of  action; 
for,  if  the  second  amended  complaint  stated  a 
distinct  and  independent  cause  of  action,  the 
bar  of  the  statute  'should  have  been  al-  [390 
lowed  to  prevail.  Union  P.  R  Co,  v.  Wyler , 
158  U.  8.  285  [39:  983]. 

The  contention  of  the  plaintiff  in  error  tbmt 
there  was  a  departure  resulting  from  the 
amended  petition  is  based  upon  two  proposi- 
tions: 1.  that  the  parties  defendant  in  the  origi- 
nal complaint  were  sued  jointly  ex  quasi  con^ 
tractu,  and  were  liable  only  lipon  proof  of  i^ 
joint  contract,  whilst  the  amended  petition  pro- 
ceeded upon  a  contract  made  only  by  one  and 
a  different  person  than  those  originally  sued; 
and,  2,  because  certain  averments  in  the  peti- 
tion as  to  the  place  of  incorporation  of  plaiotitf 
in  error  and  as  to  the  character  of  ticket  upoa 
which  the  plaintiff  traveled  changed  the  cause 
of  action. 

We  will  discuss  these  two  contentions  seiK 
arately. 

1.  Was  the  action  stated  in  the  original  com- 
plaint one  against  the  drfendants  cls  distinct  and 
separate  corporations,  or  against  them  as  a  sin- 
gU  entity  or  artificial  being,  and  what  wai  tk$ 
nature  of  the  cause  of  action  f 

It  is  urged  by  the  plaintiff  in  error  thatas  tli» 
complaint,  after  alleging  that  the  defendants 
jointly  owned  and  operated  the  line  of  road  la. 
question  and  jointly  committed  the  alleged 
negligent  acts,  charged  that  they  together 
"were  a  common  carrier  of  passengers  on  said 
road,"  that  such  allegation  must  be  construed 
as  an  averment  that  the  defendants  were  a  sin- 
gle company,  and  that  it  cannot  be  assumed 
that  one  or  the  other,  by  itself,  had  capacity  U> 
violate  any  duty  of  a  common  carrier  of  pass- 
engers, or  that  either  had  power  to  sue  or  \m 
sued  separately  and  alone  from  the  other. 

This  construction  of  the  complaint  la- 
obviously  a  forced  and  unnatural  one.  In 
the  caption  of  the  complaint  the  two  de- 
fendants were  designated  as  distinct  corpora- 
tions and  several  defendants,  while  in  separate 
paragraphs  each  defendant  was  alleged  to  Xm 
a  corporation,  dul^  incorporated  under  the 
laws  of  the  state  of  Massachusetts,  and  having 
its  principal  place  of  business  outside  of  the 
state  of  California.  8oon  after  the  filing  of  the 
complaint  each  defendant  presented  its  separate 
application  for  the  removal  of  the  cause  to  the 
fWeral  court.  In  that  of  the  Atchison,  Tope- 
ka,  &  Santa  Fe  road  it  was  averred  that  it  was 
a  corporation  organized,  existing,  and  doinff 
^business  under  and  by  virtue  of  the  laws[397 
of  the  state  of  Kansas.  The  Atlantic  &  Pa- 
cific Company  averred  in  its  application  that 
it  was  a  corporation  duly  created,  organized, 
and  existing  under  an  act  of  Congress,  which. 
it  was  expressly  alleged,  authorized  it  to  con- 
struct and  operate,  as  a  common  carrier  of 
passengers  and  freight,  certain  described  lines 
of  railroad,  including  the  line  of  railroad 
upon  which  plaintiff  received  her  inlury. 
The  answer  filed  on  behalf  of  the  defend- 
ants   was  "joint  and  several,"    and    it  wse 
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therein  admitted  that  (he  defendant,  the  Atlan- 
tic &  Pacific  Company,  plaintiff  in  error  here, 
was  operating  the  line  of  railroad  in  question. 
The  case  presented  by  the  complaint,  giving  to 
the  language  employed  the  reasonable  infer- 
ences which  it  should  receive,  was  one  where 
each  of  two  corporations  was  proceeded  against 
as  a  common  carrier  of  passengers,  exercising 
(heir  respective  corporate  powers  concurrently, 
the  two  corporations  acting  together,  just  as 
several  individuals  might  have  done. 

Looking,  then,  to  the  averments  of  the  com- 
plaint, we  find  it  stated  that  the  defendants,  as 
common  carriers,  jointly  owned  and  operated 
&  described  line  of  railroad;  that  on  November 
8.  1890,  the  plaintiff  was  a  passenger  on  a  train 
of  cars  then  being  run  by  the  defendants, 
"Which  train  was  derailed  and  thrown  from  the 
^E  rack  and  the  plaintiff  injured.  Was  this  an 
action  ex  qvasi  contractu  as  now  claimed? 

Before  proceeding  to  answer  this  question, 
'^ive  observe  that  it  seems  manifest,  from  the 
sttacks  originally  made    upon  the  amended 
^^omplaint,  that  this  claim  is  an  afterthought. 
•The  motion  to  strike  from  the  files  demurrer, 
mnswer,  and  motion  for  judgment  on  the  plead- 
ings proceeded  upon  the  assumption  that  the 
cause  of  action  stated  in  both  complaints  was 
subject  to  a  limitation  of  two  years,  whereas  it 
did  not  appear  upon  the  face  of  the  complaint, 
but  that  the  agreement,  if  any.  made  by  the 
alleged  contract,  was  entered  into  in  the  state  of 
California,  in  which  event  the  statutory  lim- 
itation for  commencing  the  action  would  have 
been  four  years.     The  fact  that  a  written  con- 
tract was  executed  in  Ohio,  which  it  is  claimed 
398]  was  established  on  the  *trial,  was  not 
at  any  time  specially  set  up  as  a  defense  to  the 
amended  complaint. 

It  is  clear  that  tbe.original  complaint  is  not 
susceptible  of  the  construction  now  attempted 
to  be  given  to  it.  Though  it  is  alleged  that 
the  plaintifif  was  the  holder  of  and  traveling 
upon  a  certain  ticket,  no  undertaking  or  prom- 
ise by  the  defendants  was  averred,  nor  is  there 
any  allegation  of  the  breach  of  any  undertak- 
ing or  promise.  The  reference  to  the  ticket 
joined  with  the  allegation  immediately  pre- 
ceding it,  that  the  plaintiff  was  a  passenger  on 
the  described  line  of  railroad,  was  evidently 
introduced  by  the  pleader  to  show  the  exis- 
tence of  the  relation  of  passenger  and  carrier 
between  the  plaintifif  and  the  defendants.  Be- 
cause of  such  relation  the  duty  to  exercise  due 
care  in  the  carriage  of  the  passenger  was  im- 
pofed  upon  the  defendants,  and  from  the  re- 
cital of  the  negligent  acts  committed  arose  the 
implication  of  the  failure  of  the  defendants  to 

g^rform  that  legal  duty.  As  said  by  Martin, 
.,  in  Leogey,  Tvcker,  1  Hurlst  &  N.  50U.  501: 

"In  the  case  of  carriers,  the  custom  of  the 
realm  imposes  on  thcra  a  duty  to  cnrry  safely, 
and  a  breach  of  that  duty  is  a  breach  of  the 
law,  for  which  an  action  lies  founded  on  the 
common  law,  and  which  docs  not  require  'ft 
contract  to  support  it." 

Legge  v.  Tucker  was  in  form  an  action  on  the 
case  for  the  negligence  of  a  livery -stable  keeper 
in  the  care  and  custody  of  a  horse.  It  was 
held  that  the  foundation  of  the  action  was  a 
contract,  and  that  whatever  way  the  declara- 
tion was  framed  it  was  an  action  for  assumpsit. 
The  line  which  distinguishes  the  case  at  bar 
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from  an  action  ex  qvnsi  contractu  is  thus  ex- 
pressed in  the  remarks  of  Watson,  B.,  who 
said  (p.  502): 

"The  action  is  clearly  founded  on  contract. 
Formerly,  in  actions  against  carriers,  the  cus- 
tom of  the  realm  was  set  out  in  the  doclara- 
tion.  Here  a  contract  is  stated  by  way  of 
inducement,  and  the  true  question  is,  whether, 
if  that  were  struck  out,  any  ground  of  action 
would  remain.  Williamson  v.  Allison^  2  East» 
452.  There  is  no  duty  independently  of  the 
contract,  and  therefore  it  is  an  action  of  as- 
sumpsit." 

The  doctrine  is  very  clearly  expressed  in 
Kelly  V.  *Mttropolitan  R.  Co.  [1895]  1  Q.[309 
B.  944,  where  the  court  of  appeals  held  that  an 
action  brought  by  a  railway  passenger  against 
a  company  for  personal  inj'iries  caused  by  the 
negligence  of  the  servants  of  the  company, 
while  he  was  traveling  on  their  line,  was  an 
action  founded  upon  tort.  In  reading  the 
judgment  of  the  court,  A.  L.  Smith,  L.  J.» 
said  (p.  947): 

"The  distinction  is  this:  If  the  cause  of  com- 
plaint be  for  an  act  of  omission  or  nonfeasance 
which,  without  proof  of  a  contract  to  do  what 
has  been  left  undone,  would  not  give  rise  to 
any  cause  of  action  (because  no  duty  apart 
from  contract  to  do  what  is  complained  of  ex- 
ists) then  the  action  is  founded  upon  contract 
and  not  upon  tort.  If,  on  the  other  hand,  the 
relation  of  the  plaintiff  and  the  defendants  be 
such  that  a  duty  arises  from  that  relationship 
irrespective  of  contract,  to  take  due  care,  and 
the  defendants  are  negligent,  then  the  action  is 
one  of  tort." 

So,  in  the  case  at  bar,  there  was  a  duty 
shown,  independently  of  contract;  and  the  trial 
court,  looking  at  the  allegations  of  a  complaint 
which  had  not  been  demurred  to,  solely  for 
the  purpose  of  determining  the  propriety  of  an 
amendment,  was  manifestly  justified  in  hold- 
ing that  the  right  to  recover  was  not  founded 
upon  the  breach  of  a  contract,  but  upon  the 
neglect  of  a  common-law  duty.  The  action 
therefore  was«r  delicto,  and  the  defendants,  be- 
ing joint  tortfeasors.might  have  been  sued  either 
separately  or  jointly  at  the  election  of  the  in- 
jured party,  and,  if,  upon  the  trial,  the  proof 
warranted,  a  recovery  might  have  been  bad 
against  a  single  defendant.  Sessions  ▼.  John- 
son, 95  U.  8.  347  [24:  596]. 

The  right  of  recovery  against  one  of  several 
joint  tortfeasors  thus  existing  is  in  principle 
analogous  to  the  rule  declared  by  Chitty  at  pa^ 
886  of  his  work  on  Pleading,  to  the  effect  that  in 
torts  the  plaintiff  may  prove  a  part  of  the 
charge  if  the  averment  be  divisible  and  there 
be  enough  proof  to  support  his  case.  This  is 
illustrated  at  page  392.  where  Chitty  says: 

"In  an  action  ex  delicto^  upon  proof  of  part 
only  of  the  injury  charged,  or  of  one  of  several 
iniuries  laid  in  the  same  count,  the  plaintiff 
will  be  entitled  to  recover  pro  *tanto,  [400 
provided  the  part  which  is  proved  afford  per 
86  a  sufficient  cause  of  action,  for  torts  are» 
generally  speaking,  divisible." 

As,  therefore,  in  an  action  against  joint  tort- 
feasors recovery  may  be  had  against  one,  it 
follows  that  allegations  alleging  a  joint  rela- 
tionship an^l  the  doing  of  negligent  acts  lointly 
are  divisible,  and  that  a  recovery  may  be  bad 
where  the  proof  establishes  the  connection  of 
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MISSOURI  PACIFIC  RAILWAY  COM- 
PANY,  Plff,  in  Err., 

V. 

STATE  OP  NEBRASKA,  eir  rel.  BOARD 
OP  TRANSPORTATION  OF  THE 
STATE  OF  NEBRASKA. 

(See  8.  C.  Ueporter^s  cd.  403-417.) 

State  deeietom— Nebraska  ftatute— taking  pri- 
vate property  for  private  use  without  owner's 
consent. 

I.  Tbe  const ructiOD  erivcn  to  a  state  statute  by 
the  bifrhest  court  of  tbe  state  must  t>e  accepted 
by  this  court  in  Judfcinflr  whether  tbe  statute  con- 
forms to  tbe  Constitution  of  the  United  States. 

B.  An  order  of  tbe  Nebraska  State  Board  of  Trans- 
portation, under  tbe  state  statute  of  March  31, 
1887,  requirinff  a  railroad  company  to  surrender  a 
part  of  its  land  to  private  persons  for  tbe  purpose 
of  building  and  maintainingr  their  elevator  upon 
it,  is  a  taking  of  private  property  of  tbe  company 
for  the  private  use  of  such  persons. 

feu  Tbe  taking  by  a  state  of  the  private  property  of 
one  pen$on  or  corporation,  without  the  owner^s 
consent,  for  the  private  use  of  another,  is  not  due 
process  of  law,  and  is  a  violation  of  tbe  14th 
Amendment  of  the  Constitution  of  the  United 
States. 

[No.  1.] 

Argued  December  S,  4»  iS9J^.  Ordered  for  Re- 
argument  December  17^  1S94-  Reargued 
March  4,  1896.     Decided  November  30,  1896. 

^N  ERROR  to  the  Supreme  Court  of  the 
J.  State  of  Nebraska  to  review  a  judgment 
«wardlDg  a  writ  of  mandamus  to  compel  the 
^Missouri  Pacific  Railway  Company  to  comply 
"With  an  order  of  the  Nebraska  State  Board  of 
Traosportatioo,  which  directed  tbe  company 
to  grant  to  John   W.  Hoileubeck  et  al.  tbe 
right  of  erecting  an  elevator  on  the  land  of  the 
railway   company.      Recersed,   and    case    re- 
manded for  further  proceedings. 
See  same  case  below,  29  Neb.  550. 

Statement  by  Mr.  Justice  Gray : 
This  was  a  writ  of  error  to  review  a  Judg- 
ment of  the  supreme  court  of  the  stale  or  Ne- 
braska, awarding  a  writ  of  mandamus  to 
compel  the  Missouri  Pacific  Railway  Company, 
a  corporation  of  Nebraska,  to  comply  with  an 
order  of  the  Nebraska  State  Board  of  Trans- 
portation, which  directed  tbe  company  to  grant 
to  John  W.  HoUenbeck  and  others  tbe  richt 
and  privilege  of  erecting  an  elevator  upon  the 
grounds  of  the  railway  company  at  its  station 
at  Elmwood. 
By  the  Constitution  of  Nebraska  of  1875,  art. 

II,  §  4,  "railways  heretofore  constructed  or  that 
404]  may  heVeafter  be  *con6tructed  in  this 
state  are  hereby  declared  public  highways,  and 
shall  be  free  to  all  persons  for  tbe  trans|x>rtati<)n 
of  their  persons  and  property  thereon,  under 
such  regulations  as  may  be  prescribed  by  law. 
And  the  legislature  may  from  time  to  time 
pass  laws  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  of  pas- 
sengers and  freight  on  the  different  railroads 

Note.— u4«  to  what  is  due  process  of  law,  see  note 
to  Pearson  v.  Yewdall,  24:  438. 
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in  this  state."  And  by  g  7,  "the  legislature 
shall  pass  laws  to  correct  abuses  and  prevent 
unjust  discrimination  and  extortion  in  all 
charges  of  express,  telegraph,  and  railroad 
companies  in  this  state,  and  enforce  such  laws 
by  adequate  penalties,  to  the  extent,  if  neces- 
sary for  that  purpose,  of  forfeiture  of  their 
property  and  franchises." 

The  State  Board  of  Transportation  was  cre- 
ated by  the  statute  of  Nebraska  of  March  81, 
1887,  chap.  60.  entitled  *'An  Act  to  Regulate 
Railroads,  Prevent  Unjust  Discrimination,'* 
etc.,  which  took  effect  July  1,  l!:<87,  and  was 
very  similar  to  the  act  of  Congress  of  February 
4.  1887.  chap.  104,  regulating  interstate  com- 
merce (24  Stat,  at  L.  879).  except  in  applying 
only  to  commerce  within  the  state.  The  ma- 
terial provisions  of  the  Nebraska  statute  are 
copied  in  the  margin. f 

♦On  October  9,  1889,  there  was  pre-  [405 
sen  ted  to  the  Nebraska  State  Board  of  Trans- 
port ntion  a  complaint  in  these  terms: 

**The  petition  and  complaint  of  John  W. 
Hollenbeck,  Cyrelius  Lemasters,  John  W. 
Miller,  John  Hayes,  Charles  Hali,  and  others, 
trading  under  the  name  of  the  Elmwood 
Farmers'  Alliance  Number  365,  of  Elmwood, 
Cass  county,  Nebraska,  respectfully  represents: 

♦'•First.  That  the  petitioners  and  com  [406 
plainantsarenowand  have  for  many  years  been 
extensive  raisers  of  corn,  wheat,  oats,  and 
other  cereals,  and  that  large  quantities  of  said 

tSoc.  1.  The  provisions  of  tbis  act  sball  apply  to 
any  comraon  carrier  or  carriers  enfragred  in  the 
tmnsponation  of  passoofrers  or  property  by  rail- 
road, under  a  commun  coDtrol,  manofremeDt,  orar- 
rantrement  for  a  coDtinuous  carriafre  or  sbipment 
from  any  point  in  tbe  state  of  Nebraska  to  any 
other  point  in  said  state.  The  term  *'railroad,**  aa 
used  in  this  act,  sball  include  tbe  road  in  use  in  by 
any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or 
lease:  and  the  term  ''transportation"  sball  include 
all  instrumentalities  of  sbipment  or  carriage.  AU 
charge  made  for  any  service  rendered  or  to  be 
rendered  in  tbe  transportation  of  passengers  or 
property  as  aforesaii,  or  in  connection  therewith, 
or  for  tbe  receiving,  delivery,  storage,  or  bandlinir 
of  such  property,  soaJl  be  reasonable  and  just;  and 
every  !injust  and  unreasonable  charge  for  such 
service  is  prohibited  and  declared  to  be  unlawfuL 

Sec.  3.  If  any  common  carrier  subject  to  the  pro- 
visions or  this  act  shall  directly  or  Indirectly,  by 
any  special  rate,  rebate,  drawback,  or  other  device, 
charge,,  demand^  collect,  or  receive  from  any  per- 
son or  persons  a  greater  compensation  for  any 
service  rendered  or  to  be  rendered  in  tbe  transpor- 
tation of  passenarers  or  property,  subject  to  tbe 
provisions  of  tbis  act,  than  it  charges,  d^^mands, 
collects,  or  receives  from  any  other  person  or  per- 
sons for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  tbe  transportation  of 
like  kinri  of  traffic  under  substantially  similar  cir- 
cumstances and  conditions,  such  common  oarrien 
sball  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  piobibited  and  declared  to  be  un- 
lawtul. 

Sec.  3.  Tt  shall  be  unlawful  for  any  common  car- 
rier subject  to  tbe  provisions  of  tbis  act  to  make  or 
give  any  preference  or  ad vantaire  to  any  partiouJar 
person,  company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  anv  par- 
ticular  descnption  of  traffic,  to  any  prejudice  or 
disadvantage  in  any  respect  whatsoever.  Bvery 
common  carrier  subject  to  the  provisions  of  this 
act  shall,  according  to  their  respective  powers,  af- 
ford all  reasonable,  proper,  and  equal  facilities  for 
tne  interchange  of  tralBc  between  their  respective 
lines,  and  for  the  receiving,  forwaraing,  and  deliv- 
eries: of  passengers  and  property  to  and  from  tbeir 
several  lines  and  those  connecting  therewitb^  and 
shall  not  discriminate  in  their  rates  and  charges 
t)etween  such  contracting  lines;  but  this  sball  rot 
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407]  cereals  *have  been  marketed  in  seasons 
past,  and  that  large  quantities  are  now  ready 
for  the  markets;  that  the  several  farms  and 
leaseholds  of  the  petitioners  are  situated  near 
Elmwood,  in  Cass  county,  Nebraska. 

"Second.  That  the  Missouri  Pacific  Railway 
Company  is  a  common  carrier,  eni;a*]jed  in  the 
transportation  of  passengers  and  property  by 
railroad  UDderacommon  control,  management, 
or  arrangement  for  a  coniinuous  carriage  or 
shipment  through  Elm  wood  aforesaid. 

"Third.  That  the  said  defendant  railroad 
company  is  the  owner  of  the  right  of  way  and 
depot  grounds  bordering  the  main  and  side 
tracks  of  the  defendant  company,  upon  which 
are  located  the  station  houses  and  other  ship- 
ping facilities  connected  with  the  transporta- 
tion originating  at  or  destined  to  Elmwood 
station  aforesaid;  that  the  complainants  afore- 
said did  make  a  written  application  to  the 
general  manager  of  the  defendant  company  for 
a  location,  on  the  right  of  wa^  at  Elmwood 
station  aforesaid,  for  the  erection  of  an  eleva- 
tor of  sufficient  capacity  to  store  from  time  to 
time  the  cereal  products  of  the  farms  and 
leaseholds  of  complainants  aforesaid,  as  well 
as  the  products  of  other  neighboring  farms; 
that  the  application  aforesaid  was  refused  by 
the  general  manager  of  the  defendant  company 
aforesaid. 

"Fourth.  That  the  elevators  now  located  on 
the  right  of  way  of  the  defendants  aforesaid 
at  Elmwood  station  aforesaid  are  during  cer- 
tain seasons  of  the  year  wholly  insufficient  in 


affording  a  market  for  the  cereals  of  the  com- 
plainants and  others  desirous  of  marketing 
their  grain. 

"Fifth.  That  the  refusal  of  the  defendant 
railroad  company  to  lease  a  location  for  an  el- 
vat  or  as  aforesaid  is  in  contravention  of  the 
!  provisions  of  an  act  of  the  legislature  entitled 
*An  Act  to  Regulate  Railroads,  Prevent  Un- 
just Discrimination,'  etc.,  approved  March  81, 
1887,  in  that— 

"(<7)  The  said  refusal  is  an  unjust  discrimi- 
nation. 

'\b)  The  said  Missouri  Pacific  Railway 
Company,  by  the  refusal  afore<«aid.  is  subject- 
ing the  complainants  aforesaid  to  an  undue 
and  unreasonable  prejudice  and  disadvantage, 
in  respect  to  traffic  facilities,  over  other  local- 
ities. 

♦•'(c)  The  said  Missouri  Pacific  Railway[;4M)8 
Company,  by  the  refusal  aforesaid,  is  giving  an 
undue  and  unreasonal>]e  preference  and  advan- 
tage to  Adams  and  Gilbert  and  Eells  Brothers, 
owners  of  the  elevators  located  at  EimwcxxL, 
on  the  right  of  way  of  the  defendant,  bv 
permission  of  the  said  Missouri  Pacific  Rail- 
way Company. 

*'  Wherefore  the  petitioners  pray  that  the  de- 
fendants may  be  required  to  answer  the 
charges  herein,  and  that  after  due  hearing  and 
investigation  an  order  be  made,  commanding 
the  defendants  to  cease  and  desist  from  said 
violations  of  the  act  of  the  legislature  entitled 
*  An  Act  to  Regulate  Railroads,*  etc..  and  for 
such  other  and  further  relief  as  the  board  of 


be  construed  as  requiriDg  any  such  common  car- 
rier to  give  the  use  or  its  track  or  terminal  facili- 
ties to  aonthor  carrier  engaged  in  like  business. 

dec  17.  Said  board  gbaJI  have  the  Keneral  super- 
Tision  of  all  railroads  operated  by  steam  in  tbe 
state,  and  shall  inquire  into  any  neglect  of  duty  or 
violation  of  any  of  tho  laws  of  this  state  by  rail- 
road cor porat  ions  dointf  buniness  in  this  state,  or  by 
any  officer,  affcnt.  or  employee  of  any  railroad  cor- 
porations doinir  business  in  this  state;  and  shall 
from  time  to  time  carefully  examine  and  inspect 
the  condition  of  each  railroad  in  this  state,  and  its 
equipments  and  manner  of  the  conduct  and  man- 
agement of  the  same,  with  reference  to  the  public 
safety,  interest,  and  conveniences.  It  shall  care- 
fully investigate  any  complaint  made  in  writintr. 
and  under  oath,  concemmff  any  lack  of  facilities 
or  accommodations  furnished  by  any  railroad  cor- 
poration doingr  business  in  this  stHte.  for  the 
comfort,  convenience,  and  accommodattttn  of  in- 
dividuals and  the  public:  or  any  unjust  discrimina- 
tion aflrainst  cither  any  person,  firm,  or  corporation, 
or  locality,  either  in  rates,  facilities  furnished,  or 
otherwise:  and  whenever,  in  the  judgment  of  said 
board,  any  repairs  are  necessary  upon  any  portion 
of  the  road,  or  upon  any  stations,  defx)ts,  siation- 
houscs,  or  warehouses,  or  upon  any  of  the  rollintr 
stock  of  any  railroad  doing  business  in  this  state, 
or  additions  to,  or  any  chanires  in  its  rollinfr  stock, 
stations,  depots,  station  bouses,  or  warehouses  are 
necessary  in  order  to  secure  the  safety,  comfort, 
accommodation,  and  convenience  of  the  public 
and  individuals,  or  any  change  in  the  mode  of  con- 
duotioK  its  business  or  operating  its  road  which  is 
reasonable  and  expedient  in  order  to  promote  the 
security  and  accommodation  of  the  public,  or  in 
order  to  prevent  unjust  discriminations  airainst 
either  persons  or  places,  it  shall  make  a  flndioic  of 
facts,  and  an  order  requirintr  said  railroad  corpora- 
tion to  make  such  repairs,  improvements,  or  addi- 
tions to  its  rollinir  stock,  road,  stations,  depots,  or 
warehouses,  or  to  make  such  changes,  either  in  the 
manner  of  conducting  its  business  or  in  tho  man- 
ner of  operatinir  its  road,  as  such  board  shall  deem 
I>roper,  reasonable,  and  expedient:  and  said  flnd- 
ng  shall  be  entered  in  a  record  kept  for  that  pur- 
pose, and  said  t)oard  shall  cause  a  copy  of  the  same 
to  be  served  on  said  railroad  corporation  by  any 
sheriff  or  oonftal>le  in  this  state,  in  the  same  man- 
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ner  as  a  summons  is  required  to  be  served,  and 
shall  also  transmit  to  the  person,  firm,  or  corpo- 
ration interested  a  copy  of  the  same.  Said  rail- 
road corporation  shall,  within  ten  days  after  bclnir 
served  with  a  copy  of  raid  nndinir  and  order,  show 
cause,  if  any  it  has,  why  it  should  not  comply  with 
said  order,  by  fllinir  with  said  board  an  answer, 
verified  in  the  same  manner  as  picadinirs  of  tact  in 
the  district  court  are  required  to  be  verified.  If  no 
answer  shall  be  filed  as  aforesaid,  then  such  flndlnir 
and  order  shall  be  final  and  conclusive  as  acrainst 
said  railroad  corporation.  Upon  the  filiuR  of  anj 
answer  as  provided  for  in  this  section,  thesaid 
board  shall  set  a  day,  not  exceedinfr  thirty  davs 
from  the  date  of  the  fllinfr  of  such  answer,  for  toe 
heart nir  of  the  matter,  and  shall  notify  said  railroad 
company,  or  any  other  person  or  pers(>i]s  or  corpo- 
rations interested,  of  the  time  so  fixed,  and  the 
place  of  hearing  the  same:  and  shall  carefully  and 
fully  investifrate  tbe  matter,  and  for  that  purpose 
may  subpoena  witnesses,  and  compel  their  attend- 
ance, and  the  productions  of  any  books  or  papers; 
in  the  same  manner  as  the  courts  of  law  of  this 
state  may  do.  After  a  full  investiaatinn  of  the 
matter,  said  board  shall  airain  make  a  flndinir  of 
the  facts,  and  make  such  an  order  as  it  may  deem 
just  tn  the  premises.  If  said  railroad  shall  refuse 
or  iiefflect  to  comply  with  such  order,  the  board 
shall  order  the  attorney  general  or  the  county  at- 
torney of  the  proper  county  to  institute  a  suit  to 
compel  such  railroad  company  to  comply  with 
such  order;  and  it  shall  be  the  duty  of  tbe  attorney 
ireneral,  or  the  county  attorney  of  the  proper 
county,  at  the  request  of  the  board  or  any  person 
interested  in  any  such  order  or  finding,  to  apply  to 
the  supreme  court,  or  to  the  district  court  of  any 
county  throuirh  or  Into  which  its  line  of  road  may 
run,  in  tbe  name  of  the  state  and  on  the  relation  of 
said  board,  for  a  writ  of  mandamus  to  compel  swrii 
railroad  comi>any  to  comply  with  such  order;  and 
upon  the  hearinar  of  any  such  cause  such  flodlnv 
and  order  shall  be,  as  afrainst  such  railroad  com- 
pany, prima  facie  evidence  of  the  reasonanleness 
of  such  order,  and  of  the  necessity  of  such  repeiia. 
chanffos,  additions,  or  improvements,  or  other 
matters  in  such  order  required  to  be  done  or 
omitted.  Nebraska  Laws  1887,  pp.  541.  542, 566, 5M; 
Neb.  Oomp.  Stat.  1805,  pp.  HS,  780,  7A5,  780. 
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t-rannportation    may  deem   necessary   in   the 
premises. " 

On  the  same  day,  the  board  of  transportation 
Issued    an  order  to  the  railway  com  pan  v  to 
flhow  cause  why  the  prayer  of  the  complaiDt 
should  not  be  granted;  and  on  October  19. 1889, 
the  railway  compauy  filed  an  answer,  admitting 
Its  ownership  of  the  riirht  of  way  and  depot 
grounds  at  Elm  wood,  describid  m   the  com- 
plaint, and  its  refusal  to  allow  the  petitioners 
to  erect  an  elevator  on  the  side  track  there, 
aad  that  there  were  two  elevators  now  upon 
that  track;  and   alleging  that  these  two  ele- 
vators were  sufficient  to  transact  the  business 
St  £lmwood,  and  that  there  was  no  room  there 
for  another  elevator,  without  purchasing  an 
additional    right  of  way  and  extending   its 
track,  and  that  this  was  the  only  reason  for  the 
refusal;  and  denying  all  the  other  allegations 
'Of  the  complaint. 

On  December  13|  1889,  the  board  of  trans- 
portation, after  a  hearing,  at  which  evidence 
and  arguments  were  submitted  on  behalf  of 
t>oth  parties,  made  the  following  findings  and 
order: 

*'  This   case   and  complaint   having   been 
by  the  board  upon  the  pleadings,  evi- 
ence,  and  argument  of  counsel,  the  board 
nda  as  follows: 

''First.  That  the  defendant  has  all  iU  side 
within  the  limits  of  its  right  of  way  and 
ot  grounds  at  the  said  station  of  Elm  wood. 
*  'Second.  That  there  are  only  two  elevators  at 
^^OO]  said  station  *of  Elm  wood,  having  the 
^:K>mbiDed  capacity  of  10,000  bushels,  and  that 
SMiid  elevators  are  insufficient  to  handle  the  grain 
-shipped  at  said  station,  and  that  the  owners 
^^oa  operators  thereof  have  entered  into  a  com- 
bination, and  do  combine  and  fix  the  prices  of 
.^grain,  and  prevent  competition  in  the  purchase 
X>rice  thereof,  and  that  there  are  not  sufficient 
facilities  for  the  handling  and  shipping  of  grain 
^t  said  station. 

"Third.  That  it  is  necessary  for  the  con- 
venience of  the  public,  patrons  and  shippers 
of  grain  of  said  railroad  company,  that  an 
Other  elevator  be  erected  and  operated  at  said 
station. 

"Fourth.  That  the  defendant  has  permitted 
two  elevators  to  be  erected  upon  its  grounds  at 
•lid  station,  and  that  the  same  are  now  being 
operated,  and  that  the  said  defendant  has  re-' 
fused  to  grant  the  same  privilege  to  the  com- 
plainant 

"Fifth.  That  an  elevator  is  necessary  for 
the  shipment  of  prain  by  railroad,  and  that,  by 
reason  of  the  side  track  being  placed  within 
the  right  of  way  and  depot  grounds,  the  plain- 
tiir  cannot  ship  grain  without  building  its 
elevator  upon  the  grounds  of  the  defendant. 

"Sixth.  That  there  is  room  upon  the 
grounds  of  the  defendant  at  said  station  for 
another  elevator  without  materially  interfering 
with  the  operation  of  said  railroad,  and  the 
buildins:  of  the  elevator  by  the  plaintififs  upon 
eakl  ground  will  not  materially  affect  the  de- 
fendant in  the  use  of  its  grounds,  or  be  an  un- 
reasonable burden  to  the  defendant. 

"  Seventh.  That  granting  of  the  right  and 
privilege  by  the  defendant  to  the  elevators  now 
standing    upon    its  right  of  way  and  depot 

Sounds  at  said  station"  and  refusing  to  grant 
e  same  right  and  privilege  to  the  complain- 
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ant,  is  an  unjust  and  unreasonable  discrimina- 
tion against  the  complainant,  under  the  cir« 
cumstances  of  this  case. 

*'  Eighth.  That  the  said  respondent  has  dis- 
criminated against  the  complainant,  and  that 
it  has  unlawfully  made  and  given  a  preference 
and  advantage  to  Adams  and  Gilbert,  and  to 
Sells  Brothers,  owners  and  operators  of  ele- 
vators at  said  station. 

"  It  is  therefore,  by  the  Board  of  Transpor- 
tation of  the  State  of  I^ebraska,  considered,  ad- 
Judged,  and  ordered  that  the  respondent,  the 
Missouri  Pacific  Railway  Company,  shall  ceas^ 
*and  discontinue  discriminating  against  [410 
the  complainant,  and  grant  to  said  complain- 
ant the  same  facilities  and  privileges  as  granted 
to  the  owners  and  operators  of  the  elevators 
now  established  at  said  station;  and  that  said 
respondent,  within  ten  days  after  the  service 
of  this  order,  grant  and  give  to  the  complain- 
ant, on  like  terms  and  conditions  as  granted  to 
the  said  Adams  and  Qilbertand  Eells  Brothers, 
the  right  and  privilege  of  erecting  an  elevator 
upon  its  grounds  at  said  station,  adjacent  to 
said  respondent's  side  track,  at  a  convenient 
and  suitable  place  thereon,  to  wit,  at  a  point 
on  the  side  track  of  said  respondent  near  the 
east  terminus  of  said  side  track,  or  some  other 
suitable  and  convenient  place  on  said  side 
track,  if  the  parties  to  this  action  can  agree; 
and  that  said  respondent  grant  to  the  said  com- 
plainant all  and  equal  facilities  for  the  hand- 
ling and  shipping  of  grain  at  said  station 
which  it  grants  and  gives  to  other  shippers  of 
grain  at. said  station,  and  cease  from  all  dis- 
crimination or  preferences  to  and  of  said  ship- 
pers and  operators  of  elevators  at  said  station 
of  Elm  wood  aforesaid." 

The  railway  company  not  having  complied 
with  that  order,  there  was  presented  to  the 
supreme  court  of  the  state  of  Nebraska,  on 
January  7,  1890,  a  petition  in  the  name  of  the 
state  of  Nebraska,  at  the  relation  of  the  board 
of  transportation,  and  signed  by  the  attorney 
{general  of  the  state,  setting  forth  the  proceed- 
ings and  order  of  the  board  of  transportation, 
and  praying  for  a  writ  of  mandamus  to  the 
railway  company  to  compel  them  to  comply 
with  that  order. 

To  this  petition  for  a  mandamus  the  railway 
company  filed  an  answer,  setting  up  the  same 
defenses  as  before  the  board  of  transportation, 
and  relying  upon  the  provisions  of  the  14th 
Amendment  of  the  Consiitution  of  the  United 
States,  which  prohibits  any  state  to  deprive 
any  person  of  property  without  due  process  of 
law,  or  to  deny  to  any  person,  within  ita 
jurisdiction,  the  equal  protection  of  the 
laws. 

Upon  a  hearing  on  this  petition  and  answer, 
the  supreme  court  of  Nebraska,  on  May  18, 
1890,  '*  found  the  issues  in  favor  of  the  re- 
lators." and  adjudged  that,  unless  the  railway 
compauy  within  forty  days  complied  with  the 
order  of  the  *board  of  transportation,  a  [411 
writ  of  mandamus  should  issue  to  compel  a 
compliance  with  that  order  according  to  ita 
terms.  29  Neb.  550.  The  railway  company 
sued  out  this  writ  of  error. 

Messr».  John  F.  Dillon,  WintiowS.  PiercB^ 
and  Harry  Hubbard,  for  plaintiff  in  error: 
▲  corporation  is  a  **per8on"  within  the  pro- 
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tection  of  the  14tb  AmeDdment  to  the  Consti- 
tutioD  of  the  Uoited  Stales. 

Santa  Clara  County  v.  Southern  P.  R.  Co, 
118  U.  S.  394  (30:  118);  Pembina  Consol  S. 
Min.  <fc  K  Co,  V.  Penusylrania,  125  U.  S.  181, 
(31:  650),  2  Inters.  Com.  Rep  24;  Missouri  P. 
R  Co.  V.  Mackey,  127  U.  S.  '^05  (32:  107);  Min- 
neapolis db  St.  L,  a.  Co.  V.  Beckwith,  129  U.  S. 
26  (32:  585). 

The  land  taken  is  the  privateproperty  of  the 
railway  company,  purchased  and  owned  by  it, 
and,  likeany  other  private  property,  cannot  be 
taken  except  by  due  process  of  law. 

State  y.  Chicago,  M.  d:  St.  P.  R.  Co.  36  Minn. 
402;  Lake  Shore  d  M.  S.  R.  Co.  v.  Chicago  d 
W.  I.  R.  Co.  97  111.  506. 

The  obligation  of  the  contracts  of  a  corpora- 
tion cannot  be  impaired  by  state  or  Federal 
legislation  any  more  than  can  the  contracts  of 
individuals. 

Danolds  v.  State,  89  N.  Y.  86,  42  Am.  Rep. 
277;  Union  P.  R.  Co.  v.  United  States  {''Sink- 
ing Fund  Cases")  99  U.  S.  700  (25:  490);  Com. 
V.  E^sex  Co.  13  Gray.  239;  Detroit  v.  Detroit 
d  H.  Pi.  Road  Co.  43  Mich.  140;  People  v. 
(yUrien,  111  N.  Y.  1,  2  L.  R.  A.  255. 

The  legislation  of  the  state  of  Nebraska  as 
construed  by  the  judgment  or  decree  of  the 
Nebraska  supreme  court  took  the  land  of  the 
railway  company  for  a  private  use.  contrary  to 
the  14th  Amendment  of  the  Constitution  of  the 
United  States. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Minnesota,  134 
U.  8.  418  (33:  970),  3  Inters.  Com.  Hep.  209. 

The  test  of  a  public  use  is  whether  the  use 
can  be  participated  in  by  all  of  the  public. 

Co'e  V.  La  Grange,  113  U.  S.  1  (28:  896); 
Burlington  Twp.  v.  Beasley,  94  U.  8.  310(24: 
161);  Blair  Y.  Cuming  County,  111  U.  8.  863 
(28:  457);  Parkersburg  v.  Brouin.  108  U.  8.  487 
(27: 238);  Citizen's  Sav.  d  A.  Asso.  v.*  Tapeka, 
87  U.  8.  20  Wall.  655  (22:  455). 

The  property  of  the  railway  company  is  pro- 
tected by  the  Constitution  of  the  United  States. 

Scott  V.  McNeal,  154  U.  8.  34  (38:  896). 

It  is  Dot  enough  that  the  matter  has  been 
passed  upon  by  the  courts  of  the  state.  This 
does  not  make  the  proceeding  by  which  the 
railway  company's  property  is  taken  due  pro- 
cess of  law.  This  court  passes  upon  the  mat- 
ter for  itself  and  decides  whether  or  not  the 
property  was  taken  bv  due  process  of  law. 

Calder  v.  Bull,  8  U.  8.  8  Dall.  888  (1:  649). 

The  words  **due  process  of  law"  have  been 
several  times  discussed  and  somewhat  defined 
by  the  decisions  of  this  court. 

Den,  Murray,  v.  Ilobpken  /.and  d  Improv.  Co. 
59  U.  S.  18  How.  272  (15:  272):  Davidson  v. 
Ifew  Orleans,  96  U.  8.  97  (24:  616):  Kaukauna 
Water  Pow^r  Co.  y.  Oreen  Bay  d  M.  Canal  Co. 
142  U.  S.  254  (a5: 1004). 

This  legi Nation  is  not  valid  as  an  exercise  of 
the  police  power  of  the  state  of  Nebraska. 

Butcher^ s  Renev.  Asw.  v.  Credent  Citi/  L,  S. 
L.  d  S.  H.  Co.  {"Slaughter  Rouse  Cases")B3  U. 
B.  16  Wall.  86  (21:  894);  Missouri  P.  R. .  Co. 
T.  Humes,  115  U.  8.  519  (29:  463);  Mugfer  v. 
Eansas,  128  U.  8.  623  (31 : 205);  Pouftll  v.  Penn- 
iyhania,  127  U.  8.  678  (32: 253). 

Private  property  cannot  be  taken  under  the 

pretense  or  regulating  the  affairs  of  railroads, 

except  (as  other  private  property)  for  a  public 

vse,  sod  on  Just  compensation  aacertained  by 

^ae  pmoem  of  Uw, 
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Stone  y.  Farmers*  Loan  d  T.  Co.  ('^Railroa^ 
Commission  Cases")  116  U.  8.  807  (29:  636); 
Reagan  v.  Farmers'  Loan  d  T.  Co.  (No.  1),  194 
U.  8.  362  (38:  1014),  4  Inters.  Com.  Rep.  5e0; 
State  V.  Chicago,  M.  d  St.  P.  R.  Co.  86  Minn. 
402. 

Due  process  of  law  means  law  of  the  land. 

Missouri  P.  R.  Co.  v.  Humes.  115  U.  S.  51S 
(29:  463):  lai^lar  v.  Porter,  4  Hill.  145,  40  Am. 
Dec.  274;  Roke  v.  Henderson,  4  Dev.  L.  15,  25 
Am. 'Dec.  677;  Wynehamer  y.  People.  13  N.  Y. 
378;  Sears  y.  CoftreU,  5  Mich.  251;  Turnery, 
AUhavs,  6  Neb.  71;  Coley.  La  Granqe,  118  U. 
8.  1  (28: 896);  Tesler  v.  Uarhor  Line  Comr$.  146 
U.  S.  646(36:1119). 

The  legislation  of  the  state  of  Nebraska  as 
construed  by  the  judgment  of  the  Nebraska 
supreme  court  deprived  the  railway  company 
of  its  property  without  making  compeusalion 
therefor  or  providing  for  its  ascertainment  and 
payment,  by  due  process  of  law,  contrary  to 
the  Constitution  of  the  state  of  N^^braska,  and 
in  violation  of  the  Constitution  of  the  United 
States. 

Scott  y.  McNeal  154  U.  S.  34  (38:  896). 

Messrs.  A.  H.  Churchill,  George  U.  /fast' 
ings,  and  W,  A.  Diluorth,  for  defendant  iii> 
error: 

The  Missouri  Pacific  Railway  Company  can 
only  use  its  property,  real  and  personal,  in  the- 
furtherance  of  the  purposes  for  which  the  cor- 
poration was  created,  namely,  the  constructing;, 
maintaining,  and  operating  of  a  railroad. 

Proprietors  of  Locks  d  Canals  y.^oshfta  d  L^ 
R.  Co.  104  Mass.  1,  6  Am.  Rep.  181;  Pierce  v. 
Emery,  82  N.  H.  604;  Burlinijton  d  M.  R,  R, 
Co.  V.  Spearman,  12  Iowa,  112;  Grand  Rapids 
d  />.  S.  R.  Co.  V.  Grand  Rapids  dL  R.  Co.  85^ 
Mich.  265,  24  Am.  Rep.  545;  Lance's  Appeal, 
55  Pa.  25,  93  Am.  Dec.  722;  Grand  Trunk  K 
Co.  V.  Richardson,  91  U.  8.  454  (23:  356). 

An  elevator  is  a  necessity  and  facility  fn 
the  successful  handling  of  grain,  and  a  site 
therefor  is  a  facility  that  the  law  will  compel 
a  common  carrier  to  furnish  to  all  alike. 

R/iodes  V.  JS'orthern  P.  R.  Co.  34  Minn.  87,  SI 
Am.  &  Eng.  R.  Cas.  33;  State,  Mattoon,  v.  Bb- 
publican  Valley  R.  Co.  17  Neb.  647,  52  Am. 
Rep.  424. 

The  Missouri  Pacific  Railway  Company  ta 
furnishing  a  site  upon  its  station  or  right-of- 
way  grounds  at  Elmwood  to  two  firms  for 
two  elevators,  and  refusing  to  grant  the  same 
facilities,  at  the  same  place,  upon  the  same  con- 
ditions, to  the  Farmers'  Alliance  of  Elmwood. 
thereby  discriminates  in  favor  of  the  two  firms* 
and  against  said  Farmers'  Alliance. 

Chicago  d  N.  W.  R.  Co.  v.  Peop%  56  111.  865, 
8  Am.  Rep.  690;  Ptnsncola  Teleg.Co.  v.  Westerm 
U.  TeUg.  Co.  96  U.  S.  1  (24:  708);  StdU, 
American  U.  Tel  eg.  Co.,  t.  Bell  Teleph.  Co.  86 
Ohio  St.  296;  Railroad  Comrs.  v.  Portland  d 
0.  C\  R.  Co.  63  Me.  269,  18  Am  Rep.  208^ 
Marriott  v.  London  d  S.  W.  R.  Co.  1  0.  B. 
N.  8.  499;  Couch  y.  London  d  K  W.  S. 
Co.  14  C.  B.  255;  Sandfoid  v.  CatawiSMi, 
W.  d  E.  B.  Co.  24  Pa.  282,  64  Am.  Dec.  667; 
McDufee  v.  Portland  d  R.  R.  Co.  52  N.  H. 
449. 13  Am.  Rep.  72;  I/ally.  Lo'»dnn,  R.  d8.  C. 
R.  Co.  L.  R.  15  Q.  B.  Div.  505,  22  Am.  4c 
Enff.  R.  Cas.  446. 

The  Missouri  Pacific  Railway  Company  !•> 
purely  and  strictly  a  domestic  corporation  of 
the  state  of  Nebraska  and  subject  to  the  law» 
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and  reeulations  thereof — a  creature  of  the  state. 
And  the  order  oomplainrd  of  is  simply  ao  ex- 
ercise of  the  police  power  of  the  slate  towards 
that  com  pan  V. 

Munn  V.  JUinois,  04  U.  S.  125  (24:84):  San 
Antonio  d  A.  P.  R.  (o.  v.  State,  79  Te«.  264.  45 
Am  &EDg.  R  Cas.  586;  State  y.  Wabash,  St.  L, 
A  P.  li,  Co.  83  Mo.  144;  Uiamond  v.  JSorthern 
P.  R.  Co.  6  MoDt.  580;  Cincinnati,  II.  cfe  D. 
R  Co.  ▼.  Sullivan,  32  Ohio  St.  152 

The  enforcing  of  the  order  of  railroad  cora- 
misfiloners  to  require  a  railroad  company  to 
conform  to  their  schedule  of  rates  is  a  matter  of 
public  right,  for  which  an  action  may  be 
maintained  in  the  name  of  the  state. 

Campbell  v.  Chirafjo.  M.  cfe  St.  P. R.  Co.  86  Iowa, 
587,  17  L.  R.  A.  443,  4  Inters.  Com.  Rep  203. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

The  arguments  in  this  case  have  taken  a 
wider  range  than  is  required  for  its  decision. 
Xhe  material  facts,  as  assumed  by  the  court 
below,  are  as  follows: 

The  Missouri  Pacific  Railway  Company,  a 
oorporation  of  the  state  of  Nebraska,  was  the 
owner  of  the  right  of  way  and  depot  grounds, 
"^•ithin  which  were  its  main  and  side  tracks, 
tts  stations,  and  other  shipping  facilities,  at 
^"^ilmwood  in  that  state;  and  had  permitted  two 
levators  to  be  erected  unci  operated  by  private 
Irms  on  the  side  track  at  that  station. 

John  W.  HoHenbeck  and  others,  apparently 

lot  a  corporation,  but  a  voluntary  association 

>f  persons  owning  farms  and  leaseholds  in  the 

leighborhood  of  Elmwood,  upon  which  they 

•aised  corn,  wheat,  oats.and  other  cereals,  large 

quantities  of  which  were  ready  for  market, 

lade  RD  application  in  writins:  to  the  railway 

^^ompany  to  grant  them  '*  a  locntion  on  the 

sight  of  way  at  Elmwood  station  aforesaid,  for 

^he  erection  of  an  elevator  of  sufficient  capacity 

%o  store  from  time  to  time  the  cereal  products 

^f  the  farms  and  leaseholds  of"  the  applicants, 

"as  well  as  the  products  of  other  neighboring 

tarms."    That  application  was  refused  by  the 

railway  company. 

The  applicants  then  made  a  complaint  to  the 
Board  of  Transportation  of  the  State  of  Nebras- 
ka, alleging  that  the  two  elevators  already  built 
4 1 2]on  the  right  of  way  of  the  *railway  com- 
pany at  Elmwood  station  were ''during  certain 
seasons  of  the  year  wholly  insufficient  in  afford- 
in^  a  market  for  the  cereals  of  the  complainants 
and  others  desirous  of  marketing  their  grain;" 
and  that  the  refusal  of  the  railway  company 
to  grant  to  the  complainants  a  location  for  an 
elevator  was  in  violation  of  the  Nebraska 
statute  of  1887,  chap.  60.  in  that  such  refusal 
was  an  unjust  discrimination  and  that  the  rail- 
way company,  by  such  refusal,  was  subjecting 
the  complainants  to  an  undue  and  unreasonable 
prejudice  and  disadvantage,  in  respect  to 
trattlc  facilities,  over  other  localities,  and  was 
giving  an  undue  and  unreasonable  preference 
and  advantage  to  the  owners  and  operators  of 
the  two  elevators  already  built  at  that  station. 
The  board  of  transportation,  after  notice  to 
the  railway  company,  and  hearing  evidence 
and  arguments,  found  that  the  two  existing 
elevators  were  insufficient  to  handle  the  grain 
shipped  at  Elmwood  station,  and  the  owners 
and  operators  of  those  elevators  had  entered 
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into  a  combination  to  fix  the  prices  of  grain 
and  to  prevent  competition  in  the  price  thereof, 
and  there  were  not  sufficient  facilities  for  the 
handling  and  shipping  of  grain  at  that  station; 
that  it  was  necessary  for  the  convenience  of 
the  public  that  another  elevator  should  be 
erected  and  operated  there;  that,  by  reason  of 
the  side  truck  being  placed  within  the  right  of 
way  and  depot  grounds,  the  complainants 
could  not  ship  grain  without  building  their 
elevator  upon  the  grounds  of  the  railway  com- 
pany; that  there  was  room  upon  these  grounds 
for  another  elevator  without  materially  inter- 
fering with  the  operation  of  the  railroad,  and 
the  building  of  an  elevator  thereon  by  the  com- 
plainants would  not  materially  affect  the  rail- 
way company  in  the  use  of  its  grounds,  or  be 
an  unreasonable  burden  to  it;  and  that  the 
granting  by  the  railway  company  of  the  right 
and  privilege  to  the  owners  of  the  two  ele- 
vators now  standing,  and  refusing  to  grant  the 
like  right  and  privilege  to  the  complainants, 
was  an  unjust  and  unreasonat)le  discrimination, 
against  the  complainants,  and  unlawfully  gave- 
a  preference  and  advantage  to  the  owners  of 
the  two  existing  elevators. 
*The  board  of  transportation  thereupon [^4 13 
ordered  that  the  railway  company,  within  ten 
days,  grant  to  the  complainants,  on  like  terms 
and  conditions  as  granted  to  the  owners  of  the 
two  existing  elevators,  the  right  and  privilege 
of  erecting  an  elevator  upon  its  grounds,  and 
adjacent  to  its  track,  at  a  point  specified  in  the 
order,  or  at  some  other  suitable  and  convenient 
place  if  the  parties  could  agree:  and  grant  to- 
the  complainants  all  and  equal  facilities  for 
the  handling  and  shipping  of  grain  at  that 
station,  which  it  granted  to  other  shippers  of 
grain  there,  and  cease  from  all  discrimination 
or  preference  to  and  of  shippers  and  operators- 
of  elevators  at  that  station. 

The  railway  company  not  having  complied 
with  the  order,  the  supreme  couit  of  the  state, 
upon  a  petition  in  the  name  of  the  state,  at  the 
lelation  of  the  board  of  transportation,  for  a 
mandamus,  and  an  answer  therelo  and  hear- 
inff  thereon,  found  the  issues  in  favor  of  the 
relators,  and  adjudged  that,  unless  the  railway 
company,  within  iforty  days,  complied  wiih 
order  of  the  board  of  transportation,  a  writ  of 
mandamus  should  issue  to  compel  compliance 
with  that  order  according  to  its  terms.  In  the 
opinion  of  the  court,  it  was  said:  "The  correct- 
ness of  the  findings  of  the  board  is  not  serioushr 
questioned,  but  its  power  to  make  such  find- 
ings and  order  is  denied."    29  Neb.  556. 

The  statute  of  Nebraska  of  1887.  chap.  60, 
gS  1-8,  prohibit  and  declare  to  be  unlawful 
ail  unjust  and  unreasonable  charges  made  by 
a  railroad  company  for  any  services  rendered 
in  the  transportation  (which  includes  all  instru- 
mentalities of  shipment  or  carriage)  of  passen- 
gers or  property,  or  in  connection  therewith, 
or  for  the  receiving,  deliverinfi:,  storage,  or 
handling  of  such  property:  the  demanding  or 
collecting,  directly  or  indirectly,  by  a  railroad 
company,  from  any  person,  of  a  greater  com- 
p)ensation  for  such  service  than  it  demands  or 
collects  from  any  other  person  for  a  like  and 
contemporaneous  service  in  the  transportation- 
of  a  like  kind  of  trafilc  under  substantially 
simitar  circumstances  and  conditions,  is  de- 
clared to  be  unjust  discrimination;  it  ia  also 
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made  unlawful  to  ppve  any  preference  or  advan- 
tage to,  or  to  subject  to  any  prejudice  or  disad- 
vantage, any  particular  person,  company,  firm, 
414]  corporation,  or  locality,  or  *any  particu- 
lar description  of  traffic,  in  any  respect  whatso- 
ever; and  railroad  companies  are  required,  ac- 
cording to  their  respective  powers,  to  aitord 
all  reasonable,  proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving,  forward- 
ing, and  delivering  of  passengers  arid  property 
to  and  from  their  several  lines  and  those  con 
uecting  therewith,  and  not  to  discriminate  in 
their  rates  and  charges  between  such  contract- 
ing lines. 

By  §  17,  upon  complaint  in  writing  concern- 
ing any  lack  of  facilities  or  accommodations 
furnished  by  a  railroad  company  for  the  com- 
fort, convenience,  and  accommodation  of  in- 
dividuals and  the  public,  or  concerning  any 
unjust  discrimination  against  any  person,  firm, 
corporation,  or  locality,  either  in  rates,  facili- 
ties furnished,  or  otherwise,  the  board  of 
transportation,  whenever,  in  its  judgment  any 
repairs  of,  or  additions  to,  or  changts  in,  any 
portion  of  the  road,  rolling  stock,  stations, 
depots,  station  bouses,  or  warehouses  of  a  rail- 
road company,  are  necessary  in  order  to  secure 
the  safety,  comfort,  accommodation,  and  con- 
venience of  the  public  and  individuals,  or  any 
change  in  the  mode  of  conducting  its  business 
is  reasonable  and  expedient  in  order  to  promote 
the  security  and  accommodation  of  the  public, 
or  to  prevent  unjust  discrimination  against  per- 
sons or  places,  is  directed  to  order  the  railroad 
company  to  make  such  repairs,  additions,  or 
changes. 

The  supreme  court  of  Nebraska  has  construed 
this  statute  as  authorizing  the  board  of  trans- 
portation to  make  the  order  questioned  in  this 
case,  which  reouired  the  railroad  company  to 
grant  to  the  relators  the  right  to  erect  an  ele- 
vator upon  its  right  of  way  at  Elm  wood  sta- 
tion, on  the  same  terms  and  conditions  on 
which  it  bad  already  granted  to  other  persons 
rights  to  erect  two  elevators  thereon.  The 
^construction  so  given  to  the  statute  by  the 
highest  court  of  the  state  must  be  accepted  by 
this  court  in  judging  whether  the  statute  con- 
forms to  the  Constitution  of  the  United  States. 
Chicago,  M,  dt  fH.  P,  R  O.  v.  Minnesota,  134 
U.  S.  418.  456  [33:  970,  8  Inters,  Com.  Rep. 
2091;  niinois  0.  R,  Co.  v.  lUinoi$,  163  U.  S. 
142,  152,41  L  ed.  107.110. 

A  railroad  corporation  doubtless  holds  its 
station  grouuds.  tracks,  and  right  of  way  as  its 
4151private  property,  but  for  the  *publicu9e 
for  which  it  was  incorporated;  and  may,  in  its 
discretion,  permit  them  to  be  occupied  by 
other  parties  with  structures  convenient  for  the 
receipt  and  delivery  of  freight  upon  its  rail- 
road, so  long  as  a  free  and  safe  passage  is  left 
for  the  carriage  of  freight  and  passengers. 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 
454  [23:  356].  But  how  far  the  railroad  com- 
pany can  be  compelled  to  do  so,  against  its 
will,  is  a  wholly  different  question. 

Upon  the  admitted  facts  of  the  case  at  bar, 
the  railroad  company  had  granted  to  two  pri- 
vate firms  the  privilege  of  erecting  elevators 
tipon  it<»  right  of  way  at  Elm  wood  station;  and 
liad  refused  an  application  of  other  private 
persons,  farmers  in  the  neighborhood,  for  the 


privilege  of  erecting  on  that  right  of  way  % 
third  elevator  of  sufficient  capacity  to  store 
from  tinie  to  time  the  grain  produci^d  upon 
their  farms  and  upon  those  of  their  neighbors; 
and  hns  been  ordered  by  the  board  of  trans- 
portation, and  by  the  supreme  court  of  the 
state,  to  grant  to  the  applicunts  a  location  upon 
its  right  of  way  for  the  purpose  of  erecting 
thereon  such  an  elevator,  upon  the  like  terms 
and  conditions  ns  in  its  grants  to  the  owners  of 
the  two  existing  elevators. 

The  only  particular  alleged  in  the  complaint, 
and  the  only  one.  therefore,  presented  for  our 
consideration  in  this  case,  in  which  the  railroad 
company  is  supposed  to  have  made  an  unjust 
discrimination  against  the  complainants,  or  to 
have  subjected  them  to  an  undue  and  unreft- 
sonnble  prejudice  and  disadvantage,  in  respect 
to  traffic  facilities,  over  other  locations,  or  to 
have  given  an  undue  and  unreasonable  prefer- 
ence  to  other  persons,  is  the  refusal  of  the  rail- 
road company  to  grant  to  the  complainants  a 
location  upon  its  right  of  way  for  the  purpose 
of  erecting  an  elevator  thereon,  upon  the 
terms  and  conditions  upon  which  it  had  preri- 
ously  granted  to  other  persons  similar  priTi-- 
leges  to  erect  two  other  elevators. 

The  record  does  not  show  what  were  the 
terms  and  conditions  of  the  contracts  between 
the  railroad  company  and  the  owners  of  those 
elevators;  nor  present  any  question  as  to  the 
validity  of  those  contracts. 

Nor  does  it  present  any  question  as  to  the 
power  of  the  ^legislature  to  compel  the  [4  IS 
railroad  company  itself  to  erect  and  maintain  an 
elevator  for  the  use  of  the  public;  or  to  compel 
it  to  permit  to  all  persons  equal  facilities  of  ac- 
cess from  their  own  lands  to  its  tracks,  and  of 
the  use  from  time  to  time  of  those  tracks,  for  tho 
purpose  of  shipping  or  receiving  grain  or  other 
freight,  as  in  Rhodes  v.  Northern  P,  R  Co.  9€ 
Minn.  87.  in  Chicago  A  N,W,R  Co.  v.  People^ 
56  111.  356,  8  Am.  Rep.  690,  and  in  Bayt  ▼. 
Chicago,  B,  A  Q.  R,  Co.  93  111.  601. 

Nor  does  this  case  show  any  such  exercise  of 
the  legislative  power  to  regulate  the  conduct  of 
the  business,  or  the  rate  of  tolls,  fees, or  charges^ 
either  of  railroad  corporations  or  of  the  pro- 
prietors of  elevators,  as  has  been  upheld  by 
this  court  in  previous  ca«es.  Alunnv.  IlUnoiM^ 
94  U.  S.  113  r24:  771:  Chicago,  B.  d  Q.  R  Co, 
V.  loiea,  94  U.  S.  155  [24:  94];  Dow  v.  Btidd- 
man,  125  U.  S.  680  [31:  841,  2  Inters.  Com. 
Rep.  56];  Budd  v.  Aew  York,  143  U.  8.  517 
[36:  247,  4  Inters.  Com.  Rep.  45];  Brasn  ▼, 
North  Dakota,  Stoeser,  153  U.  S.  391  [38:  757, 
4  Inters.  Com.  Rep.  670]:  Covington  dt  0, 
Bridge  Co.  v.  Kentucky,  154  U.  8.  204,  218, 
214  [^^:  902,  967.  4  Inters.  Com.  Rep.  6491; 
Loutsvifle  A  N.  R  Co.  v.  Kentucky,  161  U.  & 
677,  696  [40:  849, 857]. 

The  order  in  question  was  not  limited  to 
temporary  use  of  tracks,  nor  to  the  conduct  of 
the  business  of  the  railway  company.  But  it 
required  the  railway  company  to  grant  to  the 
petitioners  the  right  to  build  and  maintain  a 
permanent  structure  upon  its  right  of  way. 

The  order  in  question  was  not,  and  was  not 
claimed  to  be,  either  in  the  opinion  of  the  court 
below,  or  in  the  argument  for  the  defendant  in 
error  in  this  court,  a  taking  of  private  property 
for  a  public  use  under  the  right  of  eminent 
domain.    The  petitioners  were  merely  private 
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Individuals,  voluDtarilv  associated  together  for 
their  own  benefit.  They  do  not  appear  to 
have  been  incorporated  by  the  state  for  any 
public  purpose  whatever,  or  to  have  them- 
selves intended  to  establish  an  elevator  for  the 
use  of  the  public.  On  the  contrary,  their  own 
application  to  tlfe  railroad  company,  as  recited 
In  their  complaint  to  the  board  of  transporta- 
tion, was  only  **for  a  location,  on  the  right  of 
way  at  Elmwood  station  aforesaid,  for  the 
erection  of  an  elevator  of  sufficient  capacity  to 
-417]  store  *from  time  to  time  the  cereal  pro- 
ducts of  the  farms  and  leaseholds  of  complain- 
ants aforesaid,  as  well  as  the  products  of  other 
neighboring  farms." 

To  require  the  railroad  company  to  grant  to 

tbe  petitioners  a  location  on  its  right  of  way, 

for  the  erection  of  an  elevator  for  tbe  specified 

purpose  of  storing  from  time  to  time  the  grain 

of  the  petitioners  and  of  neighboring  farmers, 

is  to  compel  the  railroad  company,  against  its 

will,  to  transfer  an  estate  in  part  of  the  land 

"Whicb  it  owns  and  holds,  under  its  charter,  as 

its  private  property  and  for  a  public  use.  to  an 

association  of  private  individuals  for  the  pur- 

X>06e  of  erecting  and  maintaining  a  buildin 

^IsereoD  for  stonng  grain  for  their  own  benefit, 

ritbout  reserving  any  control  of  the  use  of 

>«ich  land,  or  of  the  building  to  be  erecteil 

sreon.  to  the  railroad  company  for  the  ac- 

»mmodation  of  its  own   business,  or  for  the 

-^convenience  of  the  public. 

This  court,  confining  itself  to  what  is  neces- 
-^ary  for  the  decision  of  the  case  before  it,  is 
LDanimously  of  opinion  that  the  order  in  ques- 
.ioD,  so  far  as  it  required  the  railroad  corpora- 
.ion  to  surrender  a  part  of  its  land  to  the  peti 
Joners,  for  the  purpose  of  building  and  main- 
lioing  their  elevator  upon  it,  was,  in  essence 
md  effect,  a  taking  of  private  property  of  the 
iilroad  corporation,  for  the  private  use  of  the 
_  itiiioners.    Thetakingbyastateof  theprivHte 
"^property  of  one  person  or  corporation,  .without 
'%he  owner's  consent.ffor  the  private  use  of  an- 
<^tber,  is  not  due  process  of  law,  and  is  a  vio- 
lation of  the  14th  Article  of  Amendment  of 
-the  Constitution  of  the  United  Strifes.     Wil- 
Jrinion  v.  Uland,  27  U.  8.  2  Pet.  627,  658  [7: 
i542,  5531;  Den,  Murray,  v.  Hbboken  Land  A 
L  Co.  59  U.  8.  18  How.  272,  276  [15;  872,  8741;- 
Citizent^  Sav.  dt  L.  Am.  v.  Tapeka,  87  U.  8. 
20  Wall.  655  [22:  4551;  Davidson  v.  New  Or 
ieans.  96  U.  8.  97,  102  [24:  616,  618];  Coley. 
La  Grange,  113  U.  8.  1  [28:  890];  Fallbrook 
IrHg.  Diht.  v.  Bradley,  164  U.  8.  112,  158,  161 
[anU,  59]:   State  v.   Chicago,  M.   dt  8t,  P.  R. 
Co.  86  Minn.  402. 

Judgment  reversed^  and  case  remanded  to  the 
supreme  court  of  the  state  of  Nebraska  for 
further  proceedings  oot  inconsistent  with  this 
opiniozL 


IM  V.& 


CHARLES  WARNER,  Plff.  in  Err.,  [418 

TEXA8    &    PACIFIC    RAILWAY    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  41&-435.) 

Agreement  to  maintain  a  twitch — when   not 
within  the  statute  of  frauds, 

L  An  oral  contract  by  a  railroad  company  to  put 
down  the  iron  rails  for  a  switch  on  its  railroad  and 
maiotaio  the  switch  for  plaintiff^s  beoetit  for 
shipping  purposes  as  longr  as  he  needed  it,  at  the 
place  where  be  proposed  to  erect  ABawmill,  is  not 
within  tbe  Texas  statute  of  frauds  as  to  affree- 
menta  not  to  be  performed  within  ooe  year. 

2.  Such  agreement  is  not  within  the  clause  of  the 
Texas  statute  of  frauds  which  requires  certain 
conveyances  of  real  estate  and  contracts  for  sale 
or  lease  thereof  to  be  in  writing,  but  does  not  in- 
clude grants  of  easements. 

[No.  47.] 

Argued  May  5,  1896,    Decided  November  SO, 

1896, 

IN  ERROR  to  the  United  8tates  Circuit 
i  Court  of  Appeals  for  the  Fifth  Circuit  to  re- 
view a  judgment  affirming  a  judgment  of  the 
Circuit  Court  in  favor  of  defendant  in  an  ac- 
tion brought  by  Charles  Warner,  plaintifF, 
against  the  Texas  &  Pacific  Railway  Company, 
upon  an  oral  contract  to  make  and  maintain  a 
switch.  Recersed,  and  case  remanded  with  di- 
rection for  a  new  trial. 
8ee  same  case  below,  13  U.  8.  App.  286. 

NoTB.— -4j  to  how  far  fraud  or  Uleaal  considered 
tion  wUl  avoid  contract,  see  note  to  Armstrong  v. 
Toler,  6:468. 

As  tnconstrudion  of  vjritten  contracts:  how  far  a 
question  for  thecourU—Bee  note  to  Ward  v.  United 
States,  20 :  702. 

Statute  of  frauds:  agreements  not  to  be  performed 
within  one  year;  when  i^tatute  applicable^  and  when 
not. 

The  statute  applies  only  to  contracts  which  can- 
not be  fully  performed  in  accordance  with  tbe  in- 
tent of  the  parties  within  a  year  from  tbe  time  of 
making.  Doyle  v.  Dixon,  07  Mass.  208, 88  Am.  Dec 
80:  Boydell  v.  Drummond,  11  East,  142. 

If  the  acts  contracted  for  can  be  done  within  a 
year,  and  such  a  doing  will  be  a  complete  perform- 
ance of  the  contract,  the  statute  does  not  apply; 
although  the  parties  may  have  contemplated,  and 
indeed  expected,  that  the  acts  would  not  be  done 
within  tbe  year,  and  although  the  possibility  of  per- 
formance within  a  year  may  not  in  fact  have  oc- 
curred to  them.    Knowlman  v.  Bluett,  L.  R.  9  Exch. 

1. 

But  if  it  was  their  deliberate  intention  that  the  act 
Bbould  not  be  done  within  a  year,  although  possible, 
and  if,  accordingly,  such  a  doing  would  technically 
not  be  a  performance  of  tbe  contract,  tbe  statute 
does  apply,  and  an  oral  agreement  will  be  insuffi- 
cient to  support  an  action. 

Thus,  a  contract  to  clear  land  within  three  years 
and  seed  down  1  acre  the  first,  1  acre  tbe  second,  and 
I  acre  the  third  year(Herrin  v.  Butters,  20  Me.  119), 
was  held  to  be  within  tbe  statute;  for  thougb  it  was 
physically  possible  to  clear  tbe  whole  and  seed 
down  the  8  acres  within  ooe  year,  still  that  would 
not  constitute  a  performance  according  to  tbe  in- 
tention of  the  parties. 

In  BoydeU  ▼•  Drummond,  11  East,  142,  the  con- 
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Statement  by  Mr.  Justice  Gray: 
This  was  an  action  brought  May  9,  1892,  by 
Warner  against  the  Texas  &  Pacific  Railway 
Company,  a  corporation  created  by  the  laws 
of  the  United  States,  upon  a  contract  made  in 
1874.  by  which  it  was  agreed  between  the 
parties  ibat  if  the  plaintilT  would  grade  the 
ground  for  a  switch,  and  put  on  the  ties,  at  a 
certain  point  on  the  defendant's  railroad,  the 
defendant  would  put  down  the  rails  and  main- 
tain the  switch  for  the  plaintiff's  benefit  for 
sbippinff  purposes  as  long  as  he  needed  it. 
The  deiendant  pleaded  that  the  contract  was 
oral,  and  within  the  statute  of  frauds,  because 
it  was  "not  to  be  performed  within  one  year 
from  the  making  thereof,"  and  because  it  was 
"a  grant  or  conveyance  by  this  defendant  of 
an  estate  of  inheritance,  and  for  a  term  of 
more  than  one  vear.  in  lands  " 
4 1 0]  *At  the  trial,  the  plaintiff,  being  called 
as  witness  in  his  own  behalf,  testitied  that  prior 
to  the  year  1874  he  had  been  engaued  in  the 
lumbering  and  milling  business  in  Iowa  and 
in  Arkansas,  and,  in  contemplation  of  break- 
ing up  and  consolidating  his  business,  came  to 
Texas, and  selected  a  {oint, afterwards  known 
as  Warner's  Switch,  as  a  suitable  location, 
provided  he  could  obtain  transportation  facili- 
ties; that  he  found  at  that  point  an  abundance 
of  fine  pine  timber,  and,  3  miles  back  from 
the  railroad,  a  stream,  known  as  Big  Sandy 
creek,  peculiarly  adapted  for  floating  lo^s,  and 
lined  for  many  miles  above  with  pine  timber; 
that  in  1874  the  defendant's  agent,  after  con- 
versing with  him  about  his  experience  in  the 
lumber  business,  the  capacity  of  his  mill,  and 


the  amount  of  lumber  accessible  from  the  pro- 
posed location,  made  an  oral  contract  with 
him.  by  which  it  was  agreed  that  if  he  would 
furnish  the  ties  and  grade  the  ground  for  Ibe 
switch,  ihe  defendant  would  put  d«wn  the  iron 
rails  and  maintain  the  switch  for  the  plain- 
tiiTs  l)enefit  for  shipping  purposes  as  loog 
as  he  needed  it;  that  the  plaintiff  immediately 
graded  the  ground  for  the  switch,  and  got  out 
and  put  down  the  ties,  and  the  defendant  put 
down  the  iron  rails  and  established  the  switch; 
and  that  the  plaintiff,  on  the  faith  of  the  con- 
tinuance of  transportation  facilities  at  the 
switch,  put  up  a  large  sawmill,  bought  many 
thousand  acres  of  land  and  timber  rights  and 
the  water  privileges  of  Big  Sandy  creek,  mode- 
a  tram  road  3  miles  long  from  the  switch  to 
the  creek,  and  otherwise  expended  large  sums 
of  monev,  and  sawed  and  shipped  large  quan- 
tities of  lumber,  until  the  defendant,  on  May 
19,  lb87,  while  its  road  was  operated  by  re- 
ceivers, tore  up  the  switch  and  ties,  and  de- 
stroyed his  transportation  facilities,  leaving 
his  lands  and  other  property  without  any 
connection  with  the  railroad.  His  testimony 
also  tended  to  prove  that  he  had  thereby  been 
injured  to  the  amount  of  more  than  $50,000» 
for  which  the  defendant  was  liable  if  the  con- 
tract sued  on  was  not  within  the  statute  of 
frauds. 

On  cross-examination  the  plaintiff  testified 
that,  when  he  made  the  contract,  he  expected 
to  engage  in  the  manufacture  of  lumber  attbii 
place  for  more  than  one  year,  and  to  stay  there, 
*and  to  have  a  siie  for  lumber  there,  as[420 
long  as  he  lived;  and  that  he  told  the  def end- 


tract  was  for  an  edition  of  Shakespeare's  works, 
one  number  at  least  to  be  published  each  year,  but 
the  intention  was  clear  that  the  publication  should 
extend  over  several  years.  The  court  held  the 
statute  to  apply. 

The  statute  applies  to  contracts  when  the  per- 
formance within  a  year  is  impossible  us  a  contract 
to  labor  or  employ  labor  tor  more  than  a  year,  or 
for  one  year,  the  service  to  bcfrio  at  a  future  day. 
Meyer  v.  Koberts.  46  Ark.  80.  fid  Am.  Rep.  567;  Tut- 
tle  v.Swctt.Sl  Mp.  653:  Kleeman  v.  COUlns.  9  Bush. 
4IB0;  Drumroond  v.  Burrell.  13  Wend.  807;  Brace- 
girdle  V.  Heaid.  1  Barn.  &  Aid.  722;  Giraud  v.  Uicb- 
mond,  2  C  B.  835. 

It  makes  no  difference  how  little  the  time  that 
the  term  exceeds  the  year,— a  contract  for  service 
made  one  day  to  t)efrin  the  oext  is  within  the  stat- 
ute. Blanck  v.  Littcll,  0  Daly.  268:  McElroy  v.  Lud- 
lum.  82  N.  J.  Eq.  828:  Dickson  t.  Frisbic,  52  Aia.  165. 
t3  Am.  Rep.  665,wbicb  excluded  the  day  of  making-. 

In  Cawtborne  r.  Cordrey,  13  C.  B.  N.  8.  406,  a  con- 
tract  was  made  March  24.  the  services  to  bevin 
March  26.  and  an  action  was  sustained:  but  there 
was  evidence  of  a  new  contract  for  a  year*8  labor 
on  the  26th.  A  dictum  that,  where  the  contract 
was  made  at  noon  Monday,  to  begin  Tuesday,  the 
statute  did  not  apply  since  the  law  diMretrards  frac- 
tions of  a  day,  wa^  questioned  in  Britain  v.  Kossiter, 
L.  R.  II  Q.  B.  Div.  128,  which,  however,  approved 
the  decision  rendered. 

Dickson  v.  Frisbie.  62  Ala.  165,  28  Am.  Rep.  665, 
cited  above,  quoted  and  followed  the  dictum  in 
Cawtborne  v.  Cordrey:  but  has  been  disapproved  in 
Levieon  v.  Stix,  10  Daly,  229.  In  that  case  a  con- 
tract made  December  81  of  one  year,  for  services 
to  end  on  December  31  of  the  next  year,  was  held 
void,  the  court  saying  that  the  performance  must 
end  within  the  year  in  which  the  contract  was 
auuteu   JtfoAJeer  v.  Coming,  18  Jones  ft  8.  eSw 
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A  contract  made  on  the  2d  of  October,  185A,  t» 
hire  the  plaintiff  until  September  1, 1856,  and  for  a 
year  thereafter  unless  the  employment  was  termi- 
nated by  three  months*  notice,  is  within  the  stat- 
ute.   Dobson  V.  Collis.  1  Hurlst.  &N.  81. 

It  has  been  intimated  that,  where  the  contmoa 
was  for  service  to  bevin  at  a  future  time,  a  c<m- 
tract  for  a  year  would  be  implied  if  the  parties  en* 
tered  upon  the  performance:  but  this  is  denied  Id 
Britain  v.  Roesiter.  L.  U.  11 Q.  D.  Div.  1^:8. 

To  the  same  effect,  see  SneUing  v.  Lord  llunu 
Infrfleld,  1  Cromp.  M.  &  R.  20;  Sutcliffe  v.  Atlantio 
Mills,  13  It.  I.  480. 43  Am.  Rep.  80. 

After  the  complete  performance  of  the  part  of  a 
contract  of  hiring  had  by  the  statute,  a  newoon- 
iract  may  arise,  which  the  law  will  enforce.  Coliia 
v.  ISotthamley,  7  Week.  Rep.  87. 

The  statute  does  not  apply  to  n  birinir  from  7«ir 
to  year.  Beeston  v.  Collyer,  12  J.  B.  Moore.  5S81,  4 
BipfT.  309:  Giraud  v.  Richmond,  2  C.  B.  835.  It  ap- 
plies to  a  contract  to  take  a  lease  for  a  year  or 
more.  The  term  to  begin  at  a  future  day.  At- 
wood  V.  Norton,  81  Ga.  f)07;  Comstock  v.  Ward«  St 
111.  248:  Ryan  v.  Kirchherg,  17  Til.  App.  132:  Jonea 
V.  M&rcy,49  Iowa.  188;  Delano  v.  Montague.  4Ctitli« 
42;  Briar  v.  Robertjioo,  19  Mo.  App.  66. 

A  contrary  decision  has  been  rendered  in  Michi- 
gan where  it  would  t*eem  that  the  provision  aa  to 
contracts  not  to  be  performed  within  one  year  la 
not  applied  to  leases.  Whiting  v.  Ohiert,  52  Micb. 
46».50  Am.  Rep.  265. 

The  New  York  statute  has  been  held  not  to  ap» 
plv  to  interests  in  lands.  Tagirard  v.  Roosevelt,  t 
E.  D.  Smith,  100:  Young  v.  Dake,  5  N.  Y.  463.  55  Am. 
Dec.  aie;  Cuyujra  R,  po.  v.  Nlles,  13  Hun,  170  iwblok 
applied  the  provision  to  the  case  of  an  easemcntl* 
and  cases  there  cited,  which  disregarded  the  flrat 
two  ca!«es.  See  also  Day  v.  New  York  C.  R.  Co.  St 
Hun«  412. 
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«Df 8  teeDf,  Id  the  convenation  between  them  I 
at  the  time  of  makio^  the  coDtract,  that  there 
was  lumber  enough  in  sif^ht  on  the  railroad  to 
TUD  a  mill  for  ten  years,  and  by  moving  back 
to  the  creek;  there  would  he  enough  to  run  the 
mill  for  twenty  years  longer. 

No  other  testimony  being  offered  by  either 
party,  bearing  upon  the  question  whether  the 
contract  sued  on  was  within  the  statute  of 
frauds,  the  circuit  court,  against  the  plaintiff's 
objection  and  exception,  ruled  that  the  con- 
tract was  within  the  statute,  instructed  the 
jury  to  find  a  verdict  for  the  defendant,  and 
Tendered  judgment  thereon,  which  was  af- 
firmed by  the  circuit  court  of  appeals,  upon 
the  ground  that  the  contract  was  within  the 
statute  of  frauds,  as  one  not  to  be  performed 
within  a  year.  18  U.  8.  App.  236.  The 
plaintiff  sued  out  this  writ  of  error. 

Afr.  Horace  Chilton,  for  plaintiff  in 
error: 

The  statute  of  frauds  of  Texas  provides  that 
no  action  shall  be  brought  *'upon  any  agree- 
ment which  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof," 
unless  the  agreement  or  some  memorandum  or 

note  thereof  shall  be  in  writing  and  signed  by 

the  party  to  be  charged.     Art.  2464. 

Thouttnin  ▼.  Lea,  26  Tex.  614;   Thomas  v. 

J7ammond,  47  Tex.  42;  Central  Texas  Min.  M. 

<ft  L.  Co.  V.  WeevTiS,  73  Tex.  2b2\  Arkansas  M. 

M  Co,  T.  Whitley,  54  Ark.  199, 11  L  R  A.  621; 

^weet  V.  Deslia  Lumber  Co.  56  Ark.  629;  Powder 

Mirer   Livestock  Co.  v.    Ijamh,  38  Neb.  339; 

Mianding  v.  Sargent,  83  N.  U.  239,  66  Am. 


Dec.  720;  Donellan  v.  Read,  8  Earn.  &  Aid. 
906;  Cherry  v.  Ileming,  4  Esch.  631;  Mavor 
y.  Ppne,  11  J.  B.  Moore,  2;  McPherson  v.  Coz, 
96  U.  8.  416  (24:  750);  Walker  v.  Johnson,  96 
U.  8.  424  (24:  834);  Wood.  Slat.  Fr.  484: 
Browne,  Stat.  Fr.  §  116. 

We  claim  that  Warner's  contract  with  the 
railway  company  does  not  fall  within  the  stat- 
ute of  frauds: 

1.  Because  it  might  have  been  performed  on 
both  sides  within  one  year.  Arkansas  M,  R, 
Co,  V.  Whitley,  and  Sweet  ▼.  Desha  Lvmber  Co. 
supra, 

2.  Because  it  was  wholly  performed  on  one 
side  within  one  year.  Blanding  v.  Sargent,  88 
N.  H.  239,  66  Am.  Dec.  720;  Donellan  v.  Bead, 
8  Barn.  &  Aid.  906;  Cherry  v.  Heming,  4 
Exch.  631;   Mavor  v.  Pyne,  llj.  B.  Moore,  2. 

3.  Because  it  falls  within  the  meaning  of  an 
executed  contract,  which  has  always  been  held 
to  constitute  an  exception  to  the  prohibition  of 
the  statute  of  fraiids.  Showalter  v.  MeDonell, 
83  Tex.  158:  Central  Texas  Min.  M.  <fc  L,  Co. 
V.  Weems,  73  Tex.  252;  Browne,  Stat.  Fr.  116. 

It  will  of  course  be  admitted  that  the  con- 
struction of  the  statute  of  frauds  adopted  by 
the  Texas  court  furnishes  the  rule  for  this 
court;  but,  even  if  this  were  not  so,  the 
above  propositions  are  all  sustained  by  general 
authority. 

Messrs.  John  F.  Dillon,  Winslow  8.  Pierce, 
and  D'tvid  D,  Duncan,  for  defendant  in  error: 

The  mere  fact  that  it  is  possible  that  a  parol 
contract. may  be  performed  within  a  year  does 
not  prevent  the  statute  of  frauds  from  applying 
to  it.    The  intent  and  understanding  of  the 


A  similar  decision  has  been  given  in  Iowa.  Sobey 
'^.  Brisbee,  20  Iowa.  106. 

In  Kentucky  the  provision  Is  applicable  to  agree- 
soentB  relating  to  lands.  Roberts  v.  Tennell,  3  T. 
H.  Mon.  247. 

Tbe  statute  applies  to  a  contract  to  do  any  act  at 
« time  more  than  a  year  distant.  Thus,  to  pay  off 
^n  encumbrance  that  will  not  mature  for  more 
than  a  year  (Curtis  v.  Sanre,  85  III.  22);  to  deliver  a 
<;rop  that  cannot  be  irrown  within  a  year  (Hollo- 
way  V.  Hampton,  4  B.  Mon.  416);  to  repay  if  a  cer- 
tain sum  is  not  realized  within  three  years  (Lap- 
bam  V.  Whipple,  8  Met.  60,  41  Am.  Dec.  487);  to  pay 
to  tbe  mortgaiffor  all  the  surplus  above  the  raort- 
gave  debt  whlcb  tbe  promisee,  the  mortgagee  in 
pospession,  receives,  within  a  year  after  tbe  sale, 
DO  sale  being  possible  until  after  three  years  (Frary 
v.  Sterling.  99  Mass.  461);  to  pay  a  certain  sum  in 
Marcb  of  tbe  year  following  the  February  In  which 
the  promise  was  made  (Lower  v.  Winters.  7  Cow. 
283);  to  deliver  sheep  at  the  end  of  four  years  (Bart- 
lett  V.  Wbeeler,  44  Barb.  I82>;  and  to  allow  for  fix- 
tures at  tbe  end  of  a  lease  still  having  several  years 
to  run  (Lawrence  v.  Woods,  4  Bosw.  354);  to  do  from 
year  to  year  tbe  things  necessary  to  obtain  a  cer- 
tain annual  income  for  a  curate  (Rol)ert8  v.  Tucker, 
3  Exch.  682). 

To  a  contract  to  continue  to  do  an  act  for  a 
period  greater  than  one  3^ear;  as,  to  edit  a  t)ook 
annually  (Sweet  v.  Lee.  4  Scott,  N.  R.  77);  to  sup- 
port a  person  (Ooodiicb  v.  Johnson,  66  Tnd.  258);  to 
maintain  an  agency  (Cowles  v.  Warner,  22  Minn. 
449  ;  tosupport  a  widow  and  her  children  for  a  defi- 
nite period  (Deaton  v.  Tennessee  Oal  &  R.  Co.  12 
Heisk.  650):  to  run  a  mill  (Hinckley  v.  Soutbgate, 
11  Vt.  428):  see  also  Drake  v.  Seaman,  07  N.  T.  230. 

Or  to  a  contract  lo  refrain  from  doing  during 
such  a  period:  to  refrain  from  carrying  on  a  trade 
•or  culling  for  a  fixed  term   (Davy  v.  Shannon,  4 
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Exch.  DIv.  81;  Perkins  v.  Clay,  64  N.  H.  618;  Gotts- 
cbalk  V.  Witter,  25  Ohio  St.  76);  to  refrain  from 
using  any  other  than  a  particular  carding-machlne 
(Self  V.  Cordell.  45  Mo.  345). 

To  pay  a  sum  of  money  by  Instalments  such  that 
full  payment  within  the  year  is  impossible.  Thus, 
an  agreement  to  pay  for  machinery  in  certain  In- 
stalments, tbe  last  to  become  due  after  a  year 
(TIeman  v.  Granger,  66  111.  851);  to  pay  $764  In  In- 
stalments of  $50  (Kellogg  V.  Clark,  23  Hun.  898);  to 
pay, $500  in  annual  payments  of  $1U0  (Parks  v. 
Francis,  60  Vt.  626). 

The  mere  fact  that  the  money  Is  payable  in  In- 
stalments at  less  than  a  year,  and  that  no  time  is 
fixed  for  tbe  complete  payment,  is  not  epougb  to 
show  that  the  contract  was  to  be  'performed  within 
the  year,  and  to  take  it  out  of  tbe  statute.  Moore  t. 
Fox,  10  Johns.  244.  6  Am.  Dec.  838. 

The  statute  only  extends  to  such  promises  wbera, 
by  tbe  express  appointment  of  tbe  party,  tbe 
thing  is  not  to  be  performed  within  a  year.  Boy- 
dell  V.  Drummond,  11  East,  142;  Roberts  v.  Tucker, 

8  Exch.  632:  Eley  v.  Positive  Government  Seour.  L. 
Assur.  Co.  L.  R.  1  Exch.  Div.  20;  Giraud  v.  Rich- 
mood.  2  C.  B.  885:  Re  Pentreguinea  Coal  Go.  4  06 
G.  F.  A  J.  541;  Walker  v.  Johnson,  96  U.  S.  424  ($4; 
834);  HInkle  v.  Fisher,  104  lod.  M;  Niagara  Fire  Ins. 
Co.  V.  Greene,  77  Ind.  690;  Saunders  v.  Kastenbloe, 
6  B.  Mon.  17:  Farwell  v.  Tlllson,  76  Me.  227;  Law- 
rence V.  Cooke,  56  Me.  187, 96  Am.  Deo.  443;  Herrln 
V.  Butters,  20  Me.  119;  Linscott  v.  Molntire,  16  Me. 
201,  '83  Am.  Dec.  602;  ChaflCe  v.  Benoit,  60  Miss.  84; 
Kimmins  v.  Oldham,  27  W.  Va.  268;  Day  v.  New 
York  C.  R,  Co.  22  Hun,  412. 

Tbe  case  of  Lockwood  v.  Barnes,  8  Hill,  128. 88 
Am.  Dec.  620,  disapproved  by  Browne  (Stat.  FT. 

9  280),  can  he  supported  upon  this  ground.  In  that 
case,  the  agreement  was  to  deliver  tbe  foal  to  be 
got  by  a  stallion  at  a  oeruio  price,  the  delivery  to 
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parties,  as  gathered  from  the  words  used  in  it 
and  from  the  circumstaDces  under  which  it 
was  entered  into,  must  necessarily  govern  the 
character  of  the  contract  as  to  the  applicability 
of  the  statute. 

Ilerrin  v.  Butters,  20  Me.  122;  Washington, 
A,  db  G.  Steam  Packet  Co.  v.  Sickles,  72  U.  S. 
5  Wall.  580  (18:  550):  McPherson  v.  Cox,  96  U. 
S.  404  (24:  746);  Beaton  v.  Tennessee  Coal  A  R. 
Co.  12  Heisk.  650;  Boydcll  v.  Drummond,  11 
East.  142;  Pitkin  v.  Long  Island  B.  Co.  2 
Barb.  Ch.  222;  Day  v.  mw  York  C.  R.  Co.  51 
N.  Y.^  583. 

The  test  whether  or  not  the  contract  comes 
within  the  statute  is:  (1)  Was  it  the  under- 
standing and  the  intention  of  the  parties  that 
the  contract  might  be  performed  in  one  year? 
If  not,  the  case  is  clearly  within  the  statute. 
(2)  Is  the  contract  such  a  one  as  was  capable 
of  entire  and  complete  execution  within  the 
year? 

Browne.  Stat.  Fr.  §  284;  Ilerrin  v.  BvtUrs, 
20  Me.  119;  Saunders  v.  Kastenbine,  6B.  Mon. 
17;  Peters  v.  We%tborough,  19  Pick.  865,  31 
Am.  Dec.  142;  Linscott  v.  Mclntire,  15  Me. 
201,  33  Am.  Dec.  602;  Hinckley  v.  Southgate, 
11  Vt.  428. 

Part  performance  of  a  verbal  contract  within 
the  statute  of  frauds  has  no  eflect  at  law  to 
take  the  case  out  of  its  provisions,  but  is 
only  ground  for  equitable  relief  and  cannot  be 
urged  as  a  defense  in  a  suit  at  law. 

Reed,  Stat.  Fr.  §  548;  Story,  Eq.  Jiir. 
g§  339,  1522.  1522ff;  Bispham,  Eq.  §  385; 
NetDell  V.  Nexcell,  13  Vt.  24;  Thompson  v. 
Qould,  20  Pick.  138;  Thomas  v.  Dickiusan,  14 


Barb.  90;  Jackson  db  S.  Co.  v.  Philadelpftia^ 
W.  &  B,  R.  Co,  4  Del.  Ch.  ISO;  Itxas  db  P.  R, 
Co.  V.  Marshall,  136  U.  S.  393  (34:  385). 

An  agreement  made  by  a  railroad  com- 
pany with  a  person  owning  land  and  other 
property  adjacent  to  the  rnilroad  to  establish 
and  maintain  a  side  track  at  a  particular  place 
in  the  neighborhood  of  his  property  is,  in  sub- 
stance, the  grant  of  an  easement  of  servitude 
and  is  a  contract  for  the  sale  of  real  estate  and 
within  the  statute  of  frauds,  and  to  be  valid 
mu.st  be  in  writing. 

Pitkin  V.  Long  Island  R.  Co.  2  Barb. 
Ch.  230;  Washb.  Easements  &  Servitudes.  15, 
19,  24. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

The  statute  of  frauds  of  the  state  of  Texas, 
reenacting,  in  this  particular,  the  English 
Statute  of  29  Car.  II.  chap.  3,  fc^  4  (1677).  pro- 
vides  that  no  action  shall  be  brought  "upoD 
any  agreement  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  makine 
thereof,"  unless  the  ''agreement  upou  which 
such  action  shall  be  brought,  or  some  Diem- 
orandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  by  him  thereunto 
lawfully  authorized."  Tex.  Stat.  January  18, 
1840;  1  Pascbal's  Dig.  (4th  ed.)  art.  3875;  Tex. 
Rev.  Stat.  1879.  art.  2464;  Bason  v.  Hughari. 
2  Tex.  476,  480. 

This  case  has  been  so  fully  and  ably  argued, 
and  the  construction  of  this  clause  of  the  siatute 
of  frauds  has  so  seldom  *come  before  this[421 


be  after  tbe  colt  was  weaned.  In  the  natural 
courae  of  events,  the  atrrecmeot  would  not  be  per- 
formed within  from  fifteen  to  seventeen  months: 
yet,  by  possibility,  the  period  of  gestation  and 
weaning  miffbt be  completed  witbin  twelve  months. 
The  court  held  the  contract  witbin  the  statute. 

This  decision  was  followed  in  Groves  v.  Cook,  88 
Ind.  168,  45  Am.  Rep.  462,  where  the  owner  of  a  stal- 
lion furnished  the  use  of  the  horse  and  agreed  to 
pay  a  fixed  sum  for  the  foal  when  five  months  old. 

Merely  allowing  an  additional  time  for  perform- 
ance, beyond  the  year  will  not  bring  the  contract 
within  the  statute  if  the  parties  intended  a  per- 
formance within  the  year,  or  if  such  performance 
is  possible  and  satisfactory. 

In  Jones  v.  Pouch,  41  Ohio  8t  146,  twenty 
days  beyond  the  year  were  allowed*  The  court 
said  the  intent  that  the  contract  should  be  per- 
formed  within  the  year  was  clear;  and  the  fact  that 
to  provide  against  aa  emergency,  twenty  days 
more  were  allowed,  did  not  make  the  statute  apply. 

Where  the  time  of  performance  is  ootspecitied, 
the  statute  does  not  apply  if  by  any  possibility  the 
contract  may  be  performed  within  a  year.  Fen  ton 
V.  Emblers,  8  Burr.  1278.  Thus,  a  promise  to  pay 
$60  if  the  plaintiff  would  procure  a  certain  mar- 
riage (Francam  v.  Foster,  Skin.  WB);  to  act  as  attor- 
ney and  receive  payment  out  of  the  proceeds  of  a 
certain  suit  (McPherson  v.  Cox,  96  U.S.  404  (24:  746); 
to  hold  a  surety  harmless  (Blake  v.  Cole,  22 Pick.  97): 
to  employ  generally  (Niagara  Fire  Ins.  Co.  v. 
Greene,  77  Ind.  690;  La  Du  King  Mfg.  Co.  v.  La  Du, 
86  Biinn.  473;  Franklin  Sugar  Co.  v.  Taylor,  87  Kan. 
486). 

A  general  promise  ef  marriage  is  not  within  the 
statute.  Blackburn  v.  Mann,  85  III.  222;  Brick  v. 
Oannar,  86  Hun,  62;  Paris  v.  Strong.  61  Ind.  839; 
Lawrence  v.  Cooke,  66  Me.  187, 96  Am.  Dec.  448. 

For  other  iostances  where  oontzact  Is  held  valid, 
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see  Sutphen  v.  Sutphen,  80  Kan.  510;  Morley  ▼.  Nob> 
lett,  i2  Ind.  85;  Blair  Town  Lot  &  L.  Co.  v.  Walker* 
39  Iowa,  406;  Kent  v.  Kent,  19  Pick.  560:  Chaffe  ▼• 
Benoit,  6U  Miss.  34:  Duff  v.  Snider,  54  Miss.  245:  Sof- 
giDS  V.  Heard,  31  Miss.  420:  Suggett  v.  Cason.  26  Ifo. 
221:  Fitzpatrick  v.  Woodruff,  96  N.  Y.  661;  Van 
Woest  V.  Albany  &  S.  K  Co.  67  N.  T.  538;  Hedges  ▼. 
Strong,  3  Or.  18;  SouthweJI  v.  Beezley,  5  Or.  14% 
Thomas  v.  Hammond,  47  Tex.  42;  Eiogers  v.  Brighu 
man,  10  Wis.  56.  But  see  Day  v.  New  York  C.  K.  Oo. 
22  Hun,  412,  where  the  agreement  was  to  build  • 
sfde  track  to  the  plaiotiff*s  land,  and  bring  all  cattia 
freight  there  to  be  fed  by  the  plaintiff.  The  couf;k 
held  that,  as  no  performance  within  a  year  vras  ex- 
pressed or  implied,  the  statute  applied. 

So.  an  agreement  to  enter  into  a  partnership  Is 
not  within  the  statute,  although  it  may  contioue 
much  beyond  the  year.  M*Kay  v.  Kutberford,  • 
Moore,  P.  C  C.  414;  Essex  v.  Essex.  20  Ueav.  449;  Joi^ 
dan  V.  Miller,  75  Va.  442.  But  if  by  the  agreement 
the  partnership  is  io  continue  to  a  time  certain 
more  than  a  year  distant,  it  has  been  held  that  the 
statute  does  apply.  Tomkins  v.  Uaodell,  19  Week. 
Rep.  413. 

So,  too,  where  a  person  declared  that  he  wns  un- 
able to  pay  a  debt,  but  had  so  arranged  that  his  ex- 
ecutors should  pay,  it  was  held  that  the  statute  did 
not  apply  to  this  promise.  Weiis  v.  Horton,  4  Binjr. 
40.  For  other  cases,  sec  Heflin  v.  Milton,  60  Ala. 
354;  Parker  v.  Siple,  76  Ind.  345;  Niagara  Fire  Ins. 
Co.  V.  Greene.  77  Ind.  580;  Sutphen  v.  Sutphen,  8D 
Kan.  510;  Linscott  v.  Mclntire,  15  Me.  20i,  33  Am. 
Dec.  602;  Cole  v.  Stngerly.  60  Md.  348;  Kaiidall  v. 
Turner,  17  Ohio  St.  2132;  Hodges  v.  HichmoDd  Mfg. 
Co.  9  It.  I.  482. 

The  statute  does  not  apply  where  the  perform- 
ance is  upon  a  contingency  which  may  by  possibil- 
ity fall  within  a  year. 

Thus,  a  promise  to  pay  on  the  marriage  of  an- 
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court,  that  it  will  be  useful,  before  coosideriag 
ibe  particular  contract  now  in  question,  to 
refer  to  some  of  the  principal  decisions  upon 
the  subject  in  the  courts  of  England,  and  of  the 
several  states. 

In  the  earliest  reported  case  in  England  upon 
this  clause  of  the  statute,  regard  seems  to  have 
been  had  to  the  time  of  actual  performance, 
in  deciding  that  an  oral  agreement  that  if  the 
plaintiff  would  procure  a  marriage  between 
the  defendant  and  a  certain  lady,  the  defend- 
ant would  pay  him  50  guineas,  was  not  within 
the  statute;  Lord  Holt  saying:  "Though  the^ 
promise  depends  upon  a  contingent,  the  which  | 
may  not  happen  in  a  long  time,  yet  if  the  con-  | 
tingent  happen  within  a  year,  the  action  shall 
be  maintainable,  and  is  not  wiihin  the  statute." 
Franeam  t  Foster ^92),  Skin.  826:  Holt.  25. 
A  year  later,  another  case  before  Lord  Holt 
presented  the  question    whether    the    words 
"agreement  not  to  be  performed  within  one 
jear"  should  be  construed  as  meaning  every 
agreement  which  need  not  be  performed  within 
the  year,  or  as  meaning  only  an  agreement 
which  could  not  be  performed  within  the  year, 
and  thus,  according  as  the  one  or  the  other 
construction  should  be  adopted,  including  or 
excluding  an  agreement  which  might  or  might 
Dot  be  performed  within  the  year,  without  re- 
gard to  the  time  of  actual  performance.    Tbe 
latter  was  decided  to  be  the  true  construction. 
That  was  an  action  upon  an  oral  agreement, 
t>y   which  the  defendant   promised,  for  one 
K'uinea  paid,  to  pay  the  plaintiff  so  many  at 
the  day  of  his  marriage;  and  the  marriage  did 
XK>t  happen  within  the  year.    The  case  was 


considered  by  all  the  judges.  Lord  Holt  "wii» 
of  opinion  that  it  ought  to  have  been  in  writ- 
ing, because  the  design  of  the  statute  was,  not 
to  trust  to  the  memory  of  witnesses  for  a  longer 
time  than  one  year."  But  the  great  majority 
of  the  judges  were  of  opinion  that  the  statute 
included  those  agreements  only  that  were  im- 
possible to  be  performed  within  the  year,  and 
that  the  case  was  not  within  the  statute,  because 
the  marriage  might  have  happened  within  a 
year  after  the  agreement;  and  laid  down  this 
rule:  "Where  the  agreement  is  to  be  performed 
upon  a  ^contingent,  and  it  does  not  ap-  [4222 
pear  within  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  then  a. note  in  writing 
is  not  necessary,  for  the  contingent  might 
happen  within  the  year;  but  where  it  appears 
by  the  whole  tenor  of  the  agreement  that  it  is 
to  be  performed  after  the  year,  there  a  note  is 
necessary."  Peter  v.  Compton  (1693)  Skin. 
353,  Holt,  326,  cited  by  Lord  Holt  in  Smith  v. 
^^'€8taa,  l  Ld.  Raym.  316,  317;  Anonymous, 
Comyns,  40,  50,  Comb.  463. 

Accordingly,  about  the  same  time,  all  the 
judges  held  that  a  promise  to  pay  so  much 
money  upon  the  return  of  a  certain  ship,  which 
ship  happened  not  to  return  within  two  years 
after  the  promise  made,  was  not  within  the 
statute,  ''for  that  by  possibility  the  ship 
might  have  returned  within  a  year;  and  al- 
though by  accident  it  happened  not  to  return 
so  soon,  yet,  they  said,  that  clause  of  the  stat- 
ute extends*  only  to  such  promises  where,  by 
the  express  appointment  of  the  party,  the- 
thing  is  not  to  be  performed  within  a  year.** 
Anonymous,  1  Salk,  280. 


other  is  not  within  tbe  statute  (Peter  v.  Compton, 
6kiD.  353,  Holt,  826);  nor  a  contract  of  insurance. 
'Which  is  a  promise  to  pay  at  a  moment  which  may 
^some  wltbin  a  year  (Wallcer  v.  MetropolitAn  Ins. 
C^o.  56  Me.  871;  Wiet)eler  v.  Milwaukee  Mechanics* 
3tf  ut.  Ins.  Co.  80  Mion.  464);  nor  a  promise  to  leave  by 
'^ill  (Fenton  v.  EmKIers,  8  Burr.  1278;  Ridley  v.  Rid- 
ley, 84  Beav.  478:  Maddison  v.  Alderson.  L.  R.  8  A  pp. 
C^as.  487:  Bell  v.  Hewitt,  24  Ind.  280;  Izard  v.  Middle- 
Uon.  1  Desauss.  Eq.  116;  Jilson  v.  6ilt>ert,26  Wis.  637, 
7  Am.  Bep.  100);  to  pay  wbeo  a  suit  is  determined 
^Derrick  v.  Brown.  66  Ala.  162;  DouRherty  v.  Roseo- 
>>erfr,  62  Cal.  82;  Gonzales  v.  Cbartler.  63  Tex.  38); 
or  when  money  i«  reoeiyed  from   a  third  person 
<Artcher  v.  Zeb,  5  Hill,  200). 

Nor  where  the  agreement  is  to  continue  to  do,  or 
refrain  from  doing,  a  particular  thing  until  a  con- 
tinfrency,  express  or  implied,  occur,  if  that  may 
happen  within  a  year. 

For  instance,  a  promise  to  maintain  a  child  so 
long  as  the  defendant  thinks  proper  is  not  within 
the  statute;  for,  although  possibly  it  may  extend 
over  many  years,  yet  the  contingency  on  which  it 
is  to  determine— tbe  change  in  the  defendant's 
mind— may  occur  within  a  year.  Souch  v.  Straw- 
bridge,  2  C.  B.  808;  Knowlmaa  y.  Bluett,  L.  R.  9 
Exch.  1. 

So,  an  agreement  to  labor  for  five  years,  or  so 
long  as  A  shall  be  agent  of  a  company  (Roberts  y. 
fiockbottom  Co.  7  Met.  46);  to  use  a  patent  upon 
a  steamboat  at  a  certain  price  per  annum  fur 
twelye  years  if  the  vessel  last  so  lonorr  Washington, 
A  &  6.  Steam  Packet  Co.  v.  Sickles,  72  U.  8.  6  Wall. 
660  ([18:  660]);  to  continue  to  supply  materials  so  long 
as  wanted  (Walker  y.  Johnson.  96  (J.  S.  424  (24:  834) ); 
to  pay  durmg  coyerture  (Houghton  y.  Houghton, 
14  Ind.  505,  77  Am.  Dec.  69). 

Where  the  contract  is  to  continue  during  the  life 
of  a  person,  the  statute  clearly  doea  not  apply,  as 
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that  life  may  end  at  any  moment.  Thus,  to  sup- 
port during  life  (Murphy  y.  O'Sulliyan,  11  Ir.  Jur. 
N.  S.  Ill:  Harper  y.  Harper,  57  Ind.  647;  Howard  y. 
Burgen,  4  Dana,  137;  Bull  y.  McCrea,  8  B.  Mon.  422; 
Carr  v.  McCarthy,  70  Mich.  258;  Heath  v.  Heath,  81 
Wis.  223):  to  pass  one  oyer  a  railroad  for  life  (Atchi- 
son, T.  &  S.  F.  R.  Co.  y.  English,  38  Kan.  110):  to  pay 
during  tbe  life  of  some  person  (Gilbert  y.  Sykes,  16- 
East,  150:  Burney  y.  Ball,  24  Ga.  505;  Wiggins  y. 
Keizer,  6  Ind.  262;  Hutchinson  y.  Hutchinson,  46 
Me.  154);  or.  to  work  for  another  for  his  life  (Updike 
y.  Ten  Broeck,  32  N.  J.  lu  105;  Dresser  y.  Dresser,  85 
Barb.  573;  Kent  y.  Kent.  62  N.  Y.  560,  20  Am.  Rep. 
502;  Berry  y.  Doremus,  30  N.  J.  L.  880). 

The  possibility  of  the  death  of  a  party  concerned 
was  not  considered  sufficient  to  take  the  following 
cases  out  of  the  statutes:  Shute  v.  Dorr,  5  Wend. 
204  (a  promise  that  a  youth  then  sixteen  shall  serye 
until  twenty-one):  Baker  y.  Lauterbach,  68  Md.  64- 
(a  contract  of  apprenticeship  for  flye  years):  Free- 
man y.  Foss,  145  Mass.  861  (for  two  years);  Hill  y. 
Hooper,  1  Gray,  131  (an  agreement  to  hire  an  in- 
fant for  five  years). 

On  the  other  hand.it  was  held,  in  Peters  ▼.  Weit- 
borough,  19  Pick.  364, 81  Am.  Deo.  142,  that  an  agree- 
ment to  support  a  child,  then  known  to  be  twelve- 
years  of  age,  until  she  became  eighteen,  was  not 
within  the  statute,  as  the  death  of  the  child  within 
a  year  would  put  an  end  to  the  contract.  And  a 
like  decision  has  been 'reached  in  McKinney  y.  Mo- 
Closkey,  8  Daly,  868.  where  the  agreement  was  to 
take  charge  of  a  child  until  its  majority. 

The  year  in  all  cases  is  to  be  computed  from  the 
day  of  making  the  contract.  Braceirirdle  y.  Heald, 
1  Barn.  &  Aid.  7:26:  Snelling  y.  Lord  Huntiogfleld,  1 
Cromp.  M.  &  R.  20;  Cawthome  y.  Cordrey,  13  C.  B» 
N.  8.  406:  Kelly  y.  Terrell,  26  Ga.  561;  Hearne  t. 
Chadbourne,  65  Me.  SOtS. 
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Again,  in  a  cnse  in  the  King's  bench,  in 
1762,  an  agreement  to  leave  money  by  will  was 
beld  not  to  be  within  the  statute,  although  un- 
certain as  to  the  time  of  performance.  Lord 
Mansfield  said  that  the  law  was  settled  by  the 
earlier  cases.  Mr.  Justice  Denison  said:  "The 
statute  of  frauds  plainly  means  an  aureement 
not  to  be  performed  within  the  space  of  ayear, 
and  expressly  and  specifici.illy  so  agreed. 
A  cofititif/ciiC!/  is  not  within  it;  nor  any  case 
that  depends  upon  contingency.  It  does  nt)t 
extend  to  cases  where  the  thing  only  may  be 
performed  within  the  year;  and  the  act  cannot 
be  extended  further  than  the  words  of  it." 
And  Mr.  Justice  Wilmot  said  that  the  rule  laid 
down  in  1  Salk.  280,  above  quoted,  was  the 
true  rule.     Fenton  v.  Emhlers,  3  Burr.   1278, 

I  W.  Bl.  353. 

It  thus  appears  to  have  been  the  settled  con- 
struction of  this  clause  of  the  statute  in  Eng- 
land, before  the  Declaration  of  Independence, 
that  an  oral  agreement  which,  according  to  the 
intention  of  the  parties,  as  shown  by  the  terms 
of  the  contract,  might  be  fully  performed  with- 
in a  year  from  the  time  it  was  made,  was  not 
42^  I  within  the  statute,  although  the  time*of 
its  performance  was  uncertain,  and  mi;rht  prob- 
ably extend,  and  be  expected  by  the  parties  to 
extend,  and  did  in  fact  extend,  beyond  the  year. 

The  several  states  of  the  Union,  in  re  enact 
in^  this  provision  of  the  statute  of  frauds  in  its 
original  words,  must  be  taken  to  have  adopted 
the  known  and  settled  construction  which  it 
Lad  received  by  judicial  decisions  in  England. 
Tucker  v.  Oxhy,  9  U.  S.  5  Cranch.  34.  42 
[3:  29,  31];  Pennock  v.  Dialogue,  27  U.  S.  2 
Fet.  1,  18  [7:327,  3:^81:  McDonald  v.  Houy, 
110  U.  S.  619,  €28  [28:  269,  271].  And  the 
rule  established  in  England  by  those  decisions 
has  ever  since  been  generally  recognized  in 
England  and  America,  although  it  may  in  a 
few  instances  have  been  warped  or  misapplied. 

The  decision  in  Bondcll  v.  Drummond  (1809), 

II  East,  142,  which  has  been  sometimes  sup- 
posed to  have  modified  the  rule,  was  really  in 
«xact  accordance  with  it.  In  that  case,  the 
declaration  alleged  that  the  Boydells  had  pro- 
posed to  publish  by  subscription  a  series  of 
large  prints  from  some  of  the  scenes  of  Shake- 
speare's plays,  in  eighteen  numbers  containing 
four  plates  each,  at  the  price  of  3  guineas  a 
Dumber,  payable  as  each  was  issued,  and  one 
number,  at  least,  to  be  annually  published 
after  the  delivery  of  the  first;  and  that  the  de- 
fendant became  a  subscriber  for  one  set  of 
prints,  and  accepted  and  paid  for  two  numl)ers, 
but  refused  to  accept  or  pay  for  the  rest. 
The  first  prospectus  issued  by  the  publishers 
stated  certain  conditions,  in  substance  as  set 
out  in  the  declaration,  and  others  showing  the 
magnitude  of  the  undertaking,  and  that  its 
completion  would  unavoidably  take  a  consid- 
erable time.  A  second  prospectus  stated  that 
one  number  at  least  should  be  published  annu- 
ally, and  the  proprietors  were  confident  that 
they  should  be  enabled  to  produce  two  num- 
bers within  the  course  of  every  year.  The 
book  in  which  the  defendant  subscribed  his 
name  had  only,  for  its  title,  "Shakespeare  sub- 
scribers, their  signatures,"  without  any  refer- 
ence lo  either  prospectus.  The  contract  was 
beld  to  be  within  the  statute  of  frauds,  as  one 
sot  to  be  performed  within  a  year,  because,  as 
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was  demonstrated  in  concurring  opinioDS  of 
Lord  Elk'nborough  and  Justices  Grose,  LeBlane 
and  Bayley,  the  *contract,  according  to  [424 
the  understanding  and  contemplation  of  the 
parties,  as  manifested  by  the  terms  of  the  con- 
tract, was  not  to  be  fully  performed  (by  the 
completion  of  the  whole  work)  wiihin  the 
year;  and  consequently,  a  full  completion 
within  the  year,  even  if  physically  possible, 
would  not  have  been  according  to  the  terms  or 
the  intent  of  the  contract ,  and  could  not  have  en- 
titled the  publishers  to  demand  immediate  pay- 
ment of  the  whole  subscription. 

In  Welia  v.  IJorton  (1826)  4  Binff.  40,  12  J. 
B.  Moore,  177,  it  was  held  to  be  settled  by  the 
earlier  authorities  that  an  agreement  by  which 
a  debtor,  in  consideration  of  his  creditor'a 
agreeing  to  forbear  to  sue  him  during  his  life- 
time, promised  that  his  executor  should  pay 
the  amount  of  the  debt,  was  not  within  the 
statute;  and  Chief  Justice  Best  said:  '*Tbe 
present  case  is  clearly  distinguishable  from 
Boydell  v.  Drummond,  where  upon  the  face  of 
the  agreement  it  appeared  that  the  contract 
was  not  to  be  executed  within  a  year." 

In  Souch  v.  iytrawbndge  (1846)  2  C.  B.  808. 
a  contract  to  support  a  child,  f>r  a  guinea  a 
month,  as  long  as  the  child's  father  should 
think  proper,  was  held  not  to  be  within  the 
statute,  which,  as  Chief  Justice  Tindal  said, 
'*  speaks  of  'any  agreement  that  is  not  to  bo 
performed  within  the  space  of  one  year  from 
the  making  thereof;'  pointing  to  contracts  the 
complete  performance  of  which  is  of  necessity 
extended  beyond  the  space  of  a  year.  That 
appears  cl.early  from  the  case  of  Jioydell  ▼. 
Drummond,  fl  East,  142,  the  rule  to  be 
extracted  from  which  is,  that,  when  the 
agreement  distinctly  shows,  upon  the  fac^  of 
it,  that  the  parties  contemplated  its  perform- 
ance to  extend  over  a  greater  space  of  time 
than  one  year,  the  case  is  within  the  statute; 
but  that,  where  the  contract  is  such  that  tbo 
whole  may  be  performed  within  a  year,  and 
there  is  no  express  stipulation  to  the  contrary, 
the  statute  does  not  applv." 

In  Murphy  v.  aSulliian  (1860)  11  Ir.  Jur. 
N.  S.  Ill,  the  court  of  exchequer  chamber  in 
Ireland,  in  a  series  of  careful  opinions  by  Mr. 
Justice  O'Uagan  (afterwanis  Lord  Chancellor 
of  Ireland),  Baron  Fitzgerald.  Chief  Baron 
Pigot  and  Chief  Justice  Monahan,  reviewing 
the  English  cases,  held  *that  under  the  [42o 
Irish  statute  of  frauds  of  7  Wm.  III.,  chap.  \% 
(which  followed  in  this  respect  the  words  of 
the  English  statute),  an  agreement  to  maintain 
and  clothe  a  man  during  his  life  was  not  re- 
quired to  be  in  writing. 

In  the  recent  case  of  MeOregor  t.  McGregor 
(1888)  L.  R.  21  Q.  B.  Div.  424,  the  English  court 
of  appeals  held  that  a  lawful  agreement  made 
between  husband  and  wife,  in  compromise  of 
legal  proceedings,  by  which  they  agreed  to  life 
apart,  the  husband  agreeing  to  allow  the  wifea 
weekly  sum  for  maintenance,  and  she  agreeini^ 
to  maintain  herself  and  her  children,  and  to  in- 
demnify him  against  any  debts  contracted  bv 
her,  was  not  within  the  statute.  Lord  Esher,  IL 
R.,  thought  the  true  doctrine  on  thesubiect  waa 
that  laid  down  by  Chief  Justice  Tindal  in  llie 
passage  above  quoted  from  Souch  ▼.  t^raW' 
'  b'idge.  Lord  Justice  Lindley  said:  •*  The  pro- 
.  visions  of  the  statute  have  been  construed  in  % 
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part.  The  effect  of  these  decisions  is  that,  if 
the  contract  can  by  po^ibility  be  performed 
within  (he  year,  the  ^tute  does  not  apply." 
Lord  Justice  Bowen  said:  "There  has  been  a 
-decision  which  for  200  years  has  been  accepted 
as  the  leading  case  on  the  subject.  In  Peter  v. 
Compton,  it  was  held  that  'an  agreement  that 
is  not  to  be  performed  within  the  space  of  a 
jear  from  the  making  thereof  means,  in  the 
atatute  of  frauds,  an  agreement  which  appears 
from  its  terms  to  be  incapable  of  performance 
within  the  year."  And  each  of  the  three 
judges  took  occasion  to  express  approval  of 
the  decision  in  Murphy  v.  (yiSvllican^  above 
<;ited,  and  to  disapprove  the  opposing  decision 
of  Hawkins,  J.,  in  Davey  v.  Shannon^  4  £zch. 
Div.  81. 

The  cases  on  this  subject  in  the  courts  of  the 
several  states  are  geuerally  in  accord  with  the 
English  cases  above  cited.     They  are  so  nu- 
merous, and  have  been  so  fully  collected  in 
Browoe  on  the  Statute  of  Frauds  (5th  ed.)  chap. 
18,  that  we  shall  refer  to  but  few  of  them,  other 
than  those  cited  by  counsel  in  the  case  at  bar. 
In  Peters  y.  We8tborovgh,19  Pick.  364.  31  Am. 
Dec.  142.  an  agreement  to  support  a  girl  twelve 
years  old  until  she  was  eighteen  was  held  not 
to  be  within  the  statute.     Mr.  Justice  Wilde, 
42B]  in  ^delivering  judgment,  after  quoting 
Peter  Y.  Campton,  SkiQ.S^iS;  Fenton  v.  EmLUrs, 
^  Burr.   1278,  and   Boydell  v.  Diummond,  11 
£ast,  142,  said:  *'From  these  authorities  it  ap- 
pears to  be  settled  that  in  order  to  bring  a 
parol  agreement  within  the  clause  of  the  stat- 
ute in  question,  it  must  either  have  been  ex- 
pressly stipulated  by  the  parties,  or  it  must  ap- 
pear to  have  been  so  understood  by  them,  that 
Ube  agreement  was  not  to  be  performed  within 
m  year.     And  this  stipulation  or  understanding 
is  to  be  absolute  and  certain,  and  not  to  depend 
*OD  any  contingency.     And  this,  we  think,  is 
l.he  clear  meaning  of  the  statute.    In  the  pres- 
"^ot   case,  the  performance  of  the  plaintiff's 
-^igreement  with  the  child's  father  depended  on 
^be  contingency  of  her  life.     If  she  had  con- 
tinued in  the  plaintiff's  service,  and  he  had  sup- 
YK>rted  her,  and  she  had  died  within  a  year 
-«»fler  the  making  of  the  agreement,  it  would 
liave  been  fullj  peYformed.    And  an  agree- 
ment bv  parol  is  not  within  the  statute,  when 
>>y  the  happening  of  any  contingency  it  might 
Ije  performed  within  a  year." 

In  many  other  states,  agreements  to  support 
ai  person  for  life  have  been  held  not  to  be  within 
the  statute.  Browne,  Stat.  Fr.  §  276.  The 
"decision  of  the  supreme  court  of  Tennessee  in 
Deaton  v.  Tennessee  Coal  dh  H,  Co,  12  Heisk. 
-650,  cited  by  the  defendant  in  error,  is  opposed 
to. the  weight  of  authority. 

In  Roberts  Y,  Rockbottom  Co.  7  Met.  46,  Chief 
Justice  Shaw  declared  the  settled  rule  to  be 
that  "when  the  contract  may,  by  its  terms,  be 
fully  performed  within  the  year,  it  is  not  void 
by  the  statute  of  frauds,  although  in  some  con- 
tingencies it  may  extend  beyond  a  year;"  and 
stated  the  case  then  before  the  court  as  follows: 
'*Tbe  contract  between  the  plaintiff  and  the 
company  was  that  they  should  employ  him. 
and  he  should  serve  them,  upon  the  terms 
agreed  on,  five  years,  or  so  long  as  Leforest 
tnould  continue  their  agent.  This  is  a  con- 
tract which  might  have  been  fully  performed 
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as  if  it  were  expressed  as  an  agreement  to  serve 
the  companyso  long  as  Leforest  should  continue 
to  be  their  agent,  not  exceeding  five  years; 
though  the  latter  expression  shows  a  little 
more  *clearly  that  the  contract  might  [427 
end  within  a  year,  if  Leforest  should  quit  the 
agency  within  that  time." 

In  Blanding  v.  Sargent,  83  N.  H.  289,  66 
Am.  Dec.  720,  the  court  stated  the  rule,  as  es- 
tablished by  the  authorities  elsewhere,  and 
therefore  properly  to  be  considered,  as  adopted 
by  the  legislature  of  New  Hampshire  when  re- 
enacting  the  statute,  to  be  that  'Mhe  statute 
does  not  apply  to  any  contract,  unless  by  its 
express  terms  or  by  reasonable  construction  it 
is  not  to  be  performed,  that  is,  incapable  in  any 
event  of  being  performed,  witbin  one  year 
from  the  time  it  is  made;"  and  that  "  if  by  its 
terms,  or  by  reasonable  construction,  the  con- 
tract can  be  fully  performed  within  a  year,  al- 
though it  can  only  be  done  by  the  occurrence 
of  some  contingency  by  no  means  likely  to 
happen,  such  as  the  death  of  some  party  or 
person  referred  to  in  the  contract,  the  statute 
has  no  application,  and  no  writing  is  necessary;" 
and  therefore  that  an  agreement  by  a  physician 
to  sell  out  to  another  physician  his  business  in 
a  certain  town,  and  to  do  no  more  business 
there,  in  consideration  of  a  certain  sum  to  be 
paid  in  five  years,  was  not  witbin  the  statute, 
because  *' if  the  defendant  had  died  within  a 
year  from  the  making  of  the  contract,  having 
kept  his  agreement  while  he  lived,  his  contract 
would  have  been  fully  performed."  The  de- 
cisions in  other  states  are  to  the  same  effect 
Browne,  Stat.  Fr.  §  277. 

In  Hinckley  v.  Southgate,  11  Vt.  428,  cited 
by  the  defendant  in  error,  the  contract  held  to 
be  within  the  statute  of  frauds  was  in  express 
terms  to  carry  on  a  mill  for  a  year  from 
a  future  day";  and  the  suggestion  in  the 
opinion  that  if  the  time  of  performance  de- 
pends upon  a  contingency,  the  test  is  whether 
the  contingency  wilt  probably  happen,  or  may 
reasonably  be  expected  to  happen,  within  the 
year,  was  not  necessary  to  the  decision  of  the 
case,  and  cannot  stand  with  the  other  authori- 
ties.    Browne.  Stat.  Fr.  §  279. 

In  LinscoU  y.  Melntire,  15  Me.  201,  88*  Am. 
Dec.  602,  also  cited  by  the  defendant  in  error,  an 
agreement  to  sell  a  farm  at  the  best  advantage, 
and  to  pay  to  the  plaintiff  any  sum  remain- 
ing after  refunding  the  defendant's  advances 
and  paying  him  for  his  trouble,  was  held  not 
to  be  within  the  statute  of  frauds.  Chief 
^Justice  Weston  saying:  "^he  sale  did[428 
not  happen  to  be  made  until  a  year  had  expired; 
but  it  might  have  taken  place  at  an  earlier 
period,  and  there  is  nothing  in  the  case  from 
which  it  appears  that,  in  the  contemplation  of 
the  parties  at  the  time,  it  was  to  be  delayed 
beyond  a  year.  This  clause  of  the  statute  has 
been  limited  to  cases  where,  by  the  express 
terms  of  the  agreement,  the  contract  was  not 
to  l)e  performed  within  the  space  of  a  year. 
And  it  has  been  held  to  be  no  objection  that  it 
depended  on  a  contingency,  which  might  not 
and  did  not  happen  until  after  that  time." 

In  Uerrin  y.  Butters,  20  Me.  119,  likewise 
cited  by  the  defendant  in  error,  the  contract 
held  to  be  within  the  statute  could  not  possibly 
have  been  performed  within  the  year,  for  it 
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Tras  to  clear  11  acres  in  three  years,  1  acre  to  be 
seeded  dowu  Ibc  present  spring,  1  acre  the 
next  spring,  and  1  acre  the  spring  following, 
and  to  receive  in  consideration  thereof  all  the 
proceeds  of  the  land,  except  the  2  acres  first 
seeded  down. 

In  Broaditell  v.  Qetmnn,  2  Denio,  87,  the 
supreme  court  of  New  York  stated  the  rule 
thus:  ''Agreements  which  may  be  completed 
within  one  year  arc  not  within  the  statute;  it 
extends  to  such  only  as  by  their  express  terms 
are  not  to  be.  and  cannot  be,  carried  into  full 
execution  until  after  the  expiration  of  that 
period  of  time."  The  contract  there  sued  on 
was  an  agreement  made  iD  January,  1841,  by 
which  the  defendant  agreed  to  clear  a  piece  of 
woodland  for  the  plainliiT,  and  to  partly  make 
a  fence  at  one  end  of  it,  which  the  plaintiff 
was  to  complete,  the  whole  to  be  done  by  the 
spring  of  1842;  and  the  defendant  was  to'have 
for  his  compensation  the  wood  and  timber,  ex- 
cept that  used  for  the  fence,  and  also  the  crop 
to  be  put  in  by  him  in  the  spring  of  1842.  The 
court  well  said:  *'As  this  agreement  was  made 
in  January,  1841,  and  could  not  be  completely 
executed  until  the  close  of  the  season  of  1842. 
it  was  within  the  statute,  and  not  being  in 
writing  and  signed  was  void.  Upon  this  point 
it  would  seem  difficult  to  raise  a  doubt  upon 
the  terms  of  the  statute." 

In  Pitkin  ▼.  Long  Island  R,Co.2  Barb.  Cb. 
221,  cited  by  the  defendant  in  error,  a  bill  in 
429Jequity  to  compel  a  railroad  ^company  to 
perform  an  agreement  to  maintain  a  permanent 
turnout  track  and  stopping  place  for  its  freight 
trains  and  passenger  cars  m  the  neighborhood 
of  the  plaintiff's  property,  was  dismissed  by 
Chancellor  Walworth  upon  several  grounds, 
the  last  of  which  was  that,  as  a  mere  executory 
agreement  to  continue  to  stop  with  its  cars  at 
that  place,  '*as  a  permanent  arrangement," 
the  agreement  was  within  the  statute  of  frauds, 
because  from  its  nature  and  terms  it  was  not 
to  be  performed  by  the  company  within  one 
year  from  the  making  thereof. 

In  Kent  v.  Kent,  62  N.  Y.  660.  20  Am.  Rep. 
602,  an  agreement  by  which  a  father,  in  con- 
sideration of  his  son's  agreeing  to  work  for 
him  upon  bis  farm,  without  specifying  any 
tim»  for  the  service,  agreed  that  the  value  of 
the  work  should  be  paid  out  of  bis  estate  after 
bis  death,  which  did  not  in  fact  happen  until 
twenty  years  after  the  son  cease<i  work,  was 
not  within  the  statute.  Judge  Allen,  deliver- 
ing the  judgment  of  the  court  of  appeals,  said: 
'*The  statute,  as  interpreted  by  courts,  does 
not  include  agreements  which  may  or  may 
not  be  performed  within  one  year  from  the 
making,  but  merely  those  which  within  their 
terms,  and  consistent  with  the  rights  of  the 
parties,  cannot  be  performed  within  that  time. 
If  the  agreement  may  consistently  with  its 
terms  be  entirely  performed  within  the  year, 
although  it  may  not  be  probable  or  expected 
that  it  will  be  performed  within  that  time, 
it  is  not  within  the  condemnation  of  tlie  stat- 
ute." 

In  Saunders  v.  Kastevbine,  6  B.  Mon.  17, 
cited  by  the  defendant  in  error,  the  contract 
proved,  as  stated  in  the  opinion  of  the  court, 
was  to  execute  a  bill  of  sale  of  a  slave  when  the 
purchaser  had  paid  the  price  of  $400.  in 
monthly  instalments  of  from  $4  to  $8  each, 


which  would  necessarily  postpone   perform- 
unce,  by  either  party,  beyond  the  year. 

In  Arkansas  M.  R.  Co,  y  ,  Whitley,  54  Ark. 
199, 11  L.  R  A.  621,  a  contract  by  which  • 
railway  company,  in  consideration  of  beinr 
permitted  to  build  its  road  over  a  man's  land, 
agreed  to  construct  and  maintain  cattle  guards 
on  each  side  of  the  road,  was  held  not  to  be 
within  the  statute,  because  it  was  contingent 
upou  the  continuance  of  the  use  of  the  land 
for  a  railroad,  which  might  have  cea<cd  within 
a  year.  And  a  like  decision  was  *made  in[4>30 
Street  V.  Desha  Lumber  Co.  56  Ark.  629,  upoa 
facts  almost  exactly  like  those  in  the  case  al 
bar. 

The  construction  and  application  of  this 
clause  of  the  statute  of  frauds  first  came  before 
this  court  at  December  term,  1866.  in  IFoiA- 
ington,  A.  d  0.  Steam  Packet  Co.  v.  SicXUa, 
72  U.  8.  5  Wall.  580  [18:  550],  which  arose  in 
the  District  of  Columoia  under  the  statute  of 
29  Car.  II.,  chap.  8,  §  4.  in  force  in  the  state  of 
Maryland  and  in  the  District  of  Columbia. 
Alexander's  British  Statutes  in  Maryland,  509; 
Eilicott  v.  Peterson,  4  Md.  476.  487;  D.  O. 
Comp.  Stat.  chap.  28,  §  7. 

That  was  an  action  upon  an  oral  contract 
by  which  a  steamboat  company  agreed  to  at- 
tach a  patented  contrivance.  Known  as  the 
Sickles  cut  ofiF,  to  one  of  its  steamboats,  and, 
if  it  should  eflfect  a  saving  in  the  consumption 
of  fuel,  to  use  it  on  that  boat  during  the  con- 
tinuance of  the  patent,  if  the  boat  should  laal 
so  long;  and  to  pay  the  plaintiffs  weekly,  for 
the  use  of  the  cut-off,  three  fourths  of  the 
value  of  the  fuel  saved,  to  be  ascertained  in  %. 
specified  manner.  At  the  date  of  the  contract, 
the  patent  had  twelve  years  to  run.  Tbe^ 
court,  in  an  opinion  delivered  by  Mr.  Justict' 
Nelson,  held  the  contract  to  be  within  the  stat- 
ute, and  said:  **  The  substance  of  the  contract 
is,  that  the  defendants  are  to  pay  in  money  n 
certain  proportion  of  the  ascertained  value  of 
the  fuel  saved  at  stated  intervals  throughout 
the  period  of  twelve  years,  if  the  boat  to  which 
the  cut-off  is  attached  should  last  so  long. 
.  .  .  It  is  a  contract  not  to  be  performed 
within  the  year,  subject  to  a  defeasance  by  tht 
happening  of  a  certain  event,  which  might  or 
might  not  occur  within  1  hat  time.  WashinffUm^ 
A,  d  0,  SUam  Packet  Co.  v.  Sickles,  72  U.  8. » 
Wall.  694-596  [18:  554,  555].  And  reference 
was  made  to  Birch  v.  Liverpool,  9  Barn.  &  0. 
892,  and  Dobson  v.  CoUis,  1  Hurist.  &  N.  81, 
in  each  of  which  the  agreement  was  for  the 
hire  of  a  thing,  or  of  a  person,  for  a  term 
specified  of  more  than  a  year,  determinable  by 
notice  within  the  year,  and  therefore  witbte 
the  statute,  because  it  was  not  to  be  performed 
within  a  year,  although  it  was  defeasible  withlft 
that  period. 

In  Washington,  A,  <*  O,  Steam  Packet  Oo.  ▼. 
Sickles,  it  appears  to  have  been  assumed,  al- 
most without  discussion,  thst  the  contract,  ac- 
cording to  its  true  construction,  was  not  to  ba 
performed  in  less  than  twelve  years,  but  was- 
defeasible  by  an  event  which  might  or  mi^t 
not  happen  within  *one  year.     It  may  F^St 
well  be  doubted  whether  that  view  can  be  ra- 
conciled  within  the  terms  of  the  contract  itself, 
or  with  the  general  current  of  the  autboritiet. 
The  contract,  as  stated  in  the  fore  part  of  tbo- 
opioion,  was  to  use  and  pay  for  the  cut-off  upon 
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the  boat  "  during  tbe  continuance  of  tbe  said 
patent,  if  tbe  said  boat  should  last  so  long." 
T2  U.  S.  5  Wall.  581.  594  [18:  552,  554].  The 
terms  *'  duriop  the  continuance  of "  and  **  last 
so  long  "  would  seem  to  be  precisely  equiva- 
lent; and  tbe  full  performance  of  tbe  contract 
to  be  limited  alike  by  the  life  of  tbe  patent 
and  by  tbe  life  of  tbe  boat.  It  is  difficult  to 
understand  bow  tbe  duration  of  tbe  patent  and 
the  duration  of  tbe  boat  differed  from  one  an- 
other in  their  relation  to  tbe  performance  or 
the  determination  of  the  contract;  or  how  a 
contract  to  use  an  aid  to  navigation  upon  a 
boat,  so  long  as  she  shall  last,  can  be  distin- 
guished in  principle  from  a  contract  to  support 
a  man,  so  long  as  he  shall  live,  which  ha^  been 
often  decided,  and  is  generally  admitted,  not 
to  he  within  the  statute  of  frauds. 

At  October  term,  1875,  this  court,  speaking 
hy  Mr.  Justice  Miller,  said:  '*  The  statute  of 
frauds  applies  only  to  contracts  which,  by 
their  terms,  are  not  to  be  performed  within  a 
year,  and  does  not  apply  because  they  may 
not  be  performed  within  that  time.  In  other 
words,  to  make  a  parol  contract  void,  it  must 
be  apparent  that  it  was  the  understanding  of 
the  parties  that  it  was  not  to  be  performed 
"Within  a  year  from  the  time  it  was  made." 
And  it  was  therefore  held,  in  one  case,  that  a 
contract  by  the  dwner  of  a  valuable  estate, 
employing  lawyers  to  avoid  a  lease  thereof  and 
to  recover  the  property,  and  promising  to  pay 
them  a  certain  sum  out  of  the  proceeds  of  tbe 
land  when  recovered  and  sold,  was  not  within 
tbe  statute,  because  all  this  might  have  been 
done  within  a  year;  and  in  another  case,  that 
H  contract,  made  early  in  November,  1869,  to 
furnish  all  the  stone  required  to  build  and 
complete  a  lock  and  dam  which  the  contractor 
with  tbe  state  had  agreed  to  complete  by  Sep- 
tember 1,  1871,  was  not  within  the  statute, 
because  the  contractor,  by  pushing  tbe  work, 
might  have  fully  completed  it  before  Noveni- 
ber,  1870.  *  Me  Pheri^an  v.  Cox,  96  U.  S.r432 
404,  416, 417  [24:  746,  750];  Walker  v.  Johnson, 
96  U.  8.  424,  427  [24:  834,  835J. 

In  Texas,  where  the  contract  now  in  question 
was  made,  and  this  action  upon  it  was  tried, 
tbe  decisions  of  the  supreme  court  of  the  state 
are  in  accord  with  the  current  of  decision^ 
elsewhere. 

In  T/touvenin  v.  Lea,  26  Tex.  612.  the  court 
said:  '*An  agreement  which  may  or  may  not 
be  performed  within  a  year  is  not  required  by 
tbe  statute  of  frauds  to  be  in  writing;  it  must 
appear  from  the  agreement  itself  that  it  is  not 
to  be  performed  within  a  year."  In  that  case, 
tbe  owner  of  land  orally  agreed  to  sell  it  for  a 
certain  price,  payable  in  five  years;  the  pur- 
chaser agreed  to  go  into  possession  and  make 
improvements;  and  the  seller  agreed,  if  there 
was  a  failure  to  complete  the  contract,  to  pay 
for  the  improvements.  Tbe  agreement  to  pay 
for  the  improvements  was  held  not  to  be  within 
the  statute;  the  court  saying:  "There  is  noth^- 
ing  from  which  it  can  be  inferred  that  the  fail- 
ure to  complete  the  contract  (by  reducing  it  to 
writing,  for  instance,  as  was  stipulated  should 
be  done),  or  its  abandonment,  might  not  occur 
within  a  year  from  the  time  it  was  consum- 
mated. The  purchaser,  it  is  true,  was  entitled 
by  the  agreement  to  a  credit  of  five  years  for 
the  payment  of  tbe  purchase  money,  if  tbe 
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contract  bad  been  reduced  to  writing.  But 
appellant  might  have  sold  to  another,  or  the 
contract  might  have  been  abandoned  by  the 
purchaser,  at  any  time;  and  upon  this  alone 
depended  appellant's  liability  for  the  improve- 
ments." See  also  Thomas  v.  Hammond,  47 
Tex.  42. 

In  the  very  recent  case  of  WeatJierford,  3/. 
IF.  cfe  K  W.  R  Co.  V.  Wood,  88  Tex.  191,  28 
L.  R.  A.  526,  it  was  held  that  an  oral  agree- 
ment by  a  railroad  company  to  issue  to  one 
Wood  annually  a  pass  over  its  road  for  himself 
and  his  family,  and  to  stop  its  trains  at  hi& 
house,  for  ten  years,  was  not  within  the  statute. 
The  court,  after  reviewing  many  of  the  au- 
thorities, said :  "It  seems  to  be  well  settled  that 
where  there  is  a  contingency,  expressed  upon 
the  face  of  the  contract  or  implied  from  the 
circumstances,  upon  the  happening  of  which 
within  a  year  the  contract  or  agreement  will 
be  performed,  the  contract  isnot*within[433 
the  statute,  though  it  be  clear  that  it  cannot  t)6 
performed  within  a  year  except  in  the  event 
the  contingency  happens.  ...  If  tbe  contin- 
gency is  beyond  the  control  of  the  parties,  and 
one  that  may,  in  the  usual  course  of  events, 
happen  within  the  year,  whereby  the  contract 
will  be  performed,  tbe  law  will  presume  that 
the  parties  contemplated  its  happenings 
whether  they  mention  it  in  the  contract  or  not. 
The  statute  only  applies  to  contracts  'not  to  he 
performed  within  the  space  of  one  year  from 
the  making  thereof.'  If  the  contingency  is 
such  that  its  happening  may  bring  tbe  per- 
formance within  a  year,  tbe  contract  is  not 
within  the  terms  of  the  statute;  and  this  is  true 
whether  the  parties  at  the  time  had  in  mind  tbe 
happening  of  the  contingency  or  not.  Tbe 
existence  of  the  contingency  m  this  class  of 
cases,  and  not  tbe  fact  that  the  parties  ma^  or 
may  not  have  contemplated  its  happening,  is 
what  prevents  the  agreement  from  coming 
within  the  scope  of  the  statute.  Applying 
these  principles  to  tbe  case  under  consideration^ 
we  thmk  it  clear  that  the  contract  above  set  out 
was  not  within  the  statute.  The  agreement  to 
give  the  pass  and  stop  the  trains  was  personal 
to  Wood  and  his  family.  He  could  not  transfer 
it.  In  case  of  his  death  within  the  year,  the 
obligation  of  the  company  to  him  would  have 
been  performed,  and  no  right  thereunder 
would  have  passed  to  bis  heirs  or  executors. 
If  it  be  held  that  each  member  of  his  family 
had  an  interest  in  the  agreement,  the  same  re- 
sult would  have  followed  the  death  of  such 
member,  or  all  of  them,  within  tbe  year.  If 
the  agreement  bad  been  to  give  Wood  a  pass 
for  life,  it  would,  under  the  above  authorities, 
not  have  been  within  the  statute;  and  we  caD 
see  no  good  reason  for  holding  it  to  be  withio 
the  statute  because  bis  right  could  not  have  beea 
extended  beyond  ten  years.  The  happening 
of  tbe  contingency  of  the  death  of  himself  and 
family  within  a  year  would  have  performed  the 
contract  in  one  case  as  certainly  as  in  the 
other."-  88  Tex.  195,  196,  28  L.  R  A.  527,  528. 

In  the  case  at  bar  tbe  contract  between  tbe 
railroad  company  and  the  plaintifiF,  as  testified 
to  by  tbe  plaintiff  himself,  who  was  the  only 
witness  upon  the  point,  was  that  if  be  would 
furnish  the  ties  and  grade  the  ground  for  the 
switch  at  *the  place  where  he  proposed  to[434 
erect  a  sawmill,  the  railroad  company  would 
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or  contempialed  by  llie  parties;  nor  was  tbe  re  jari/diclion  c 

any  agreement  aa  lo  tbe  amount  of  lumt>er  to 

besawedorabipped  by  (heplnio'iCF,  or  as  to  tbe 

time  during  which  be  should  licep  up  bis  mill.  ThU  court  liax  nojurlsdlciioo  to  review  on  writ  et 

The  contract  of  the  railroad  cnrnpaoy  was  erroraJiidHTnent  of  the  court  ot  apiwalaof  Bw 

wilb.  and  for  tbe  benefit  of.  tbe  plaintiff  per-  °'"'1""/„^'T'''''  '°  '  V™'^' Xh^^^i!.! 

?°uS   '■  K  Tk  .^1                     .^  testimony  ahowa  court:  nor  is  such  Jurisdiction  conterred  br  tta« 

(aithougb  that  is  not  essential)  thai  he  under-  luaioiarraotoIlBai.  IB. 
stood   tbat  tbe  performance  of  Ibe  contract 

would  end  with  bis  own  life,     Tbe  obligntlon  [No,  518,] 

of  tbe  railroad  company  lomainlain  ihe  5«ilcb  ,        ,                        „      .  ,   „ 

■was   Id  terms  limited   and  restricied   by  Ibe  Submitted  Aorember  t,  189^.     Decided  JTosm- 

qualiflcatlon   "tor   tbe   plainliff'a   benefit   for  berSO,  1896. 

«n'SS^;K'^h?.te,iH''^,;i^f^*''HC'',?,l  TN  ERROR  to  the  Court  of  Appeala  for  Um 

pl.i.taib.dili«l.ocbSl.b.ndobtJbls.bol.  II.8  B...  Bi.i,  S  102,  m  retu   nj  lo  .n.wer 

1iil.iDMa  at  tbU  DiHce  or  for  nov  other  rea»io  quesllonepul  lohim  by  .commnlee  of  tbeSen- 

b«l  ct..ri  lo  -id  Ibe  .wilcb  lor  Ibe  .bippiog  "•  «'  He  D.UM    Sum     Oo  molloo  10  dU- 

of  lumber,  Ibe  railrond  eonipaoywouldb.se  ""''*      iJumifea              .  „   „    .„„   ion   «i 

been  00  longer  under  ..y  ol.lfe.iloo  lo  m.lo-  „*«f  ""n       o?f  ooi                  "        ' 

--  ■'-  -,lfcb,  .ud  Ibe  eootiel  would  b.7e  "a*.  L.  Rep.  251,  297. 


Sor'S'"  "  "  ""  "  '""'  *""  '""'  SLiemeni  by  Mr.  Cblef  Jo.ilc.  Frflm 

The  eouiplete  perform.oce  of  Ibe  cooimri  do-  ,<-',""i;r'",",",'!?',""'J°  J"  ""'"irifJl'' 

sgr-pe^-ibTZ'Sr-TbrSiTiK':.-;-!"-'"'^^ 

1;ifbliESot.o'i.od;...:".~ol  ...«r  oerl.lu  ,i,e>li...  propoijoded  U,  hi. 

wblch  1.  not  10  be  performed  wilbin  Ebe  .puce  ','  ,fj'5''?'  '«">"';""  »'  ,"•„ 5'°.;'",S.'4!: 

ol  oneyeirlrom  ille  ui.klng  tbereof  ^'"^  "'t  "' "i?!           .  3  f    !wi      .ffil 

Nor  i  11  wltbiu  lb.  oiber  cliiu«  ol  ibe  I"  conoepilon  j^ib  propo.ed  l.gi.l.lion  thra 

.l.lnl.   01  Ir.ud..    relied   on   lo    lb.   .n.w.r.  pending  in  tbe  B.O.I..     To  ihl. , ndioliu.nl  lb. 

wblcb   ..quire.  oerUln   eooyey.oee.  ol   re.l  ''"'l';rfS'S""Sf'FfXS''°"'-'''°^K'^- 

■•Ule  10  bi  lo  writlog.     Tb.  .igg.-"""  ""d.  .t..lb.in.8  R.v.8t.l.|102,wn,uoooo.liluUoi.. 

lo  llie  .rgumeollor  lb.  d.Iend.oTTo  error,  Ib.l  •  ."i"."'".  ">.'"'°''  '"  'T,..    ?                 '  L 

lb.  coulnicl  wu.  lo  .ob.l.oee.  ■  gr.ul  if  ,n  risdielion  in  Ihe  plenilM..  Tbl.  demurrer  wu 

euem.It  In  re.1  «t.ie,  and  ..  .neb  witbio  tb.  o..rruM  by  11.  tri.   eoorl.  .od  ll-Judgo-Jt 

.taiu.e,  oyerlook.  tb.  dUereoee  betweeo  tb.  S.",*?", '".' n  A       ?S!     n  ?'^L.?  ™ 

EoglLb  and  the  T.i.o  .t.ioie.  lo  ibi.  p.rtlo-  D'"'!"-    '^■fi-  *PP'  ».     Delendani  jjj 

1.1.;.     Tbe  ..laling  .l.lole.  of  Te<...  -bil.  ber.upon  Irlrf   and  coneiol^l    and  mo.lou 

tbey  .utalanilallv  follow  ib.  Engli-b  at.ioie  lo.  new  trial  and  m  .rre.ioII,idgm.ni  ba.lnf 

ol  fraud,  io  farss  to  reouire  a  convei  ance  ol  been  mad.  and  or.rruleil    lb.  quMlion  ol  Iha 

W "eaiiie  oMo^HlS  ^iShS  or  to  o.n.il.uUonalliy  of  B  ll)2b.l.g  ".l-d  ibrouij. 

a  ferm  of  more  than  one  ye.r.  In  l.od.  .od  out  tb.  procn,dmg>|.  waa  Knteoe.d  to  b.  1..^ 

ix-rsi  Si.-i'o^tb.x-iarf.?;  rorr,i|:  srp)^^^^^ 

English  slnlule,  In  tbe  clause  concerninir  con-  sot^-A*  to  Ttitna  i<v  V«Uea  Sixi'a  Snprrm 

Teyances,  "or  any  uncerlaio  interest  of.  in,  to,  cmri  i>i  lerrttorUti  dtcieioTit: inient  andmanner ol; 

or  out  of"  lands (ir tenements,  aod.  lo  tbe 01  her  iiunn'tton  li((i«^iion<ipp«ilanii  omruu/  error,— 

clanie,  "01  any  Interest  io  or  coaccrDing  them."  kc  note  10  Ulners*  Buk  *.  Iowa,  IS:  M^ 
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lowed  (24  Wash.  L.  Rep.  207),  which  the  United 
States  moved  to  dismiss. 

Mr.  Holmes  Conrad,  Solicitor  General, 
for  defendant  in  error,  in  favor  of  motion  to 
dismiss: 

This  court  has  no  jurisdiction  to  review,  on 
writ  of  error,  a  judgment  of  the  court  of  ap- 
peals of  the  District  of  Columhia  in  a  criminal 
case. 

Ctou  ▼.  ButJu,  148  U.  8.  84  (88:  897);  Be 
Heath,  144  U.  S.  92  (88:  858);  Crou  v.  United 
Statu,  145  U.  8.  671  («8:  821);  Farnatcortfi  ▼. 
Montana,  129  U.  8.  104  (32:  618);  Washington 
it  0,  R.  Co,  V.  District  of  Columbia,,  148  U.  8. 
231  (36:  958). 

MtSHTS.  Geors^e  F.  Edmunds.  Jeremiah 
M.  Wilson,  and  A.  A.  Hoehling,  Jr.,  for 
plaintiff  in  error,  in  opposition  to  motion: 

After  the  plaintifif  in  error  bad  been  so  in- 
dicted, and  before  trial  was  bad,  be  prayed 
leave  of  this  court  to  file  a  petition  for  writ  of 
habeas  corpus.  158  U.  8.  211,  218  (89:  401, 
403).    That  application  was  denied. 

In  the  case  of  Ex  parte  Belt,  159  U.  8.  95. 
100  (40:  88.  \iO),  subsequently  decided  by  a  this 
court,  in  the  opinion  of  the  Chief  Justice,  it  is 
said: 

"We  have  heretofore  decided  that  this  court 
has  no  appellate  jurisdiction  over  tbe  pudg- 
monts  of  the  supreme  court  of  tbe  District  of 
Columbia  in  criminal  cases,  or  on  habeas  cor- 
pus; but  whether  or  not  tbe  judgments  of  the 
supreme  court  of  the  District,  reviewable  in 
the  court  of  appeals,  may  be  reviewed  ulti- 
mately in  this  court  in  such  cases  when  tbe 
validity  of  a  statute  of.  or  an  authority  exer- 
cised under,  the  United  States  is  diawn  in 
Question,  we  have  as  yet  not  been  obliged  to 
etermine." 

He  Chapman,  158  U.  8.  211  (39:  401). 

Prior  to  tbe  passage  of  the  act  of  tbe  9tb  of 
February.  1893  (27  »lat.  at  L.  484).  establishing 
the  court  of  appeals  of  tbe  District  of  Colum- 
bia. Ibis  court  had  held  tbat  it  had  no  juris- 
diction to  review  criminal  cases  from  the  su- 
preme court  of  said  District.  Re  Heath,  144 
U.  8.  92  (38:  868);  Cross  v.  United  States,  145 
U.  8.  571  (38:  821).  In  neither  of  these  cases, 
however,  was  jurisdiction  sought  to  be  main- 
tained by  reason  of  tbe  fact  that  there  was 
.drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  the  United 
States. 

Section  8  of  said  act  of  February  9,  1893, 
provides  as  follows: 

"Any  final  judgment  or  decree  of  tbe  said 
court  of  appeals  may  be  reexamined  and  af 
firmed,  reversed,  or  modified  by  the  Supreme 
Court  of  the  United  Slates,  upon  writ  of  error 
or  appeal,  in  all  causes  in  which  tbe  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  $5,000,  in  the  same  manner  and  under 
the  same  regulations  as  heretofore  provided 
for  in  cases  of  writs  of  error  on  judgments  or 
appeals  from  decrees  rendered  in  the  supreme 
court  of  tbe  District  of  Columbia;  and  also  in 
cases,  without  regard  to  the  sum  or  value  of 
tbe  matter  in  dispute,  wherein  is  involved  the 
validity  of  any  patent  or  copyright,  or  in 
which  is  drawn  in  question  tbe  validity -of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  SUtes." 

164  D.  S. 


In  §  5  of  the  judiciary  act  of  the  8d  of 
March,  1891  (28  Stat,  at  L.  827),  appeals  and 
writs  of  error  are  provided  for  from  the  dis- 
trict courts,  or  from  the  existing  circuit  courts 
of  the  United  States,  tO|this  court,  in  the  fol- 
lowing cases: 

"In  cases  of  conviction  of  a  capital  or  other- 
wise infamous  crime.  In  any  case  that  in- 
volves the  construction  or  application  of  the 
Constitution  of  the  United  States.  In  any 
case  in  which  the  constitutionality  of  any  law 
of  the  United  States,  or  the  validity  or  con- 
struction of  any  treaty  made  under  its  author- 
ity, is  drawn  in  question.  In  any  case  in 
which  the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  .the  Consti- 
tution of  the  United  States." 

If,  under  the  law  of  any  state,  a  citizen 
thereof  is  convicted,  and  it  is  claimed  that  the 
law  of  such  state,  under  which  he  is  so  con- 
victed, is  in  contravention  of  the  Constitution 
of  the  United  Slates,  he  is  entitled  to  a  writ 
of  error  for  tbe  purpose  of  having  his  case  re- 
viewed in  this  court.  Therefore,  if  the  con- 
tention of  the  government  in  tbe  present  case 
is  correct  and  well  founded,  namely,  that  no 
writ  of  error  will  lie  to  the  court  of  appeals  of 
the  District  of  Columbia  in  a  case  such  as  the 
one  at  bar.  then  it  must  result  tbat  Congress 
has  discriminated  between  the  said  citizens 
of  the  said  District  and  the  citizens  of  every 
state  in  the  Union,  because  it  has  pro- 
vided that  every  citizen  of  a  state  who  has 
been  indicted  and  convicted  under  a  law  of 
the  United  States  which  is  claimed  to  be  in 
contravention  of  the  Constitution  may  have 
his  case  reviewed  by  this  court,  while  a  citi- 
zen of  the  District  of  Columbia  (if  this  con- 
tention be  correct),  indicted  and  convicted 
under  the  same  law,  may  not  have  his  case  so 
reviewed. 

Prior  to  the  passage  of  the  act  creating  the 
circuit  courts  of  appeals  (supra)  this  court  had 
no  appellate  jurisdiction  in  criminal  cases 
arising  in  the  circuit  courts;  but  by  said  act 
(enacted  in  1891)  jurisdiction  was  conferred 
upon  this  court  to  review  the  decisions  of  said 
courts  in  all  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime,  in  any  case  that 
involves  the  construction  or  application  of  th<t 
Constitution  of  the  United  States,  and  in  any 
case  in  which  tbe  constitutionality  of  any  law 
of  tbe  United  States  is  drawn  in  question. 
Tbe  cases  of  Re  Heath,  144  U.  8.  92  (88:  858); 
Cross  V.  United  States,  145  U.  8.  571  (88:  821): 
and  Re  Schneider  (No.  1),  148  U.  8.  157  (37: 
404),— did  not  involve  the  question  of  the  valid- 
ity of  any  law  nf  the  United  States,  as  above 
stated. 

Following  this  circuit  court  of  appeals  act, 
in  1893,  the  act  creating  the  court  of  appeals 
of  the  District  of  Columbia  was  passed.  The 
said  court  of  appeals  occupies  the  same  rela- 
tion to  the  supreme  court  of  the  District  of 
Columbia  that  tbe  supreme  court  of  a  state 
occupies  to  the  inferior  courts  of  such  state, 
and  it  is  only  reasonable  to  interpret  this  act 
creating  the  court  of  appeals  for  the  said  Dis- 
trict so  as  to  give  the  citizens  of  the  District  of 
Columbia  tbe  same  rights  as  to  writs  of  error 
in  criminal  cases  that  are  given  to  the  citizens 
of  the  states  in  like  cases.  As  we  have  above 
seen,  in  all  cases  where  the  validity  of  an  act 
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of  Congress  is  cnlled  in  question,  a  review  may 
be  had  of  the  decision  of  the  court  below,  on 
writ  of  error,  in  this  court,  and.  if  the  lan- 
guage of  the  statute  in  question  is  obscure,  for 
the  reasons  we  have  stated,  it  should  receive  a 
liberal  construction  in  favor  of  the  citizen. 

It  must  be  obvious  that  Con<jress  did  not 
intend  to  discriminate  against  persons  accused 
and  convicted  of  crime  in  the  District  of  Co- 
lumbia, which  w^ould  necessarily  result  from 
the  contention  of  the  solicitor  general  in  this 
case,  if  sustained. 

From  the  organization  of  the  government 
until  recently  no  decision  of  a  United  States 
court,  either  in  the  circuits  or  in  the  territories, 
in  a  criminal  case,  could  be  reviewed  on  appeal 
or  writ  of  error  by  this  court. 

The  language  of  the  law  respeclinff  district 
and  circuit  courts  of  the  United  States  was 
literally  confined  to  civil  cases.  The  language 
of  U.  S.  Rev.  Stat.  ^  1909,  claimed  by  the 
learned  court  below  and  by  the  solicitor  general 
to  be  the  same  as  that  of  the  District  court  of 
appeals  act  of  1893.  is  that  writs  of  error  and 
appeals  shall  be  allowed  under  the  same  regu- 
lations, etc.,  as  from  the  circuit  courts,  where 
the  value  of  the  property  or  the  amount  in 
controversy  exceeds  $1,000.  Then  comes  the 
exception,  as  follows:  * 'Except  that  a  writ  of 
error  or  appeal  shall  be  allowed  to  the  Supreme 
Court  of  the  United  States  upon  writs  of  habeas 
corpus."  Section  1911  provides  for  writs  of 
error,  etc.,  from  Washington  territory  "where 
the  value  of  the  property  or  the  amount  in 
controversy  .  .  .  exceeds  $2,000;  and  such 
writs  of  error  and  appeals  shall  be  allowed,  in 
all  cases,  where  the  Constitution  of  the  United 
States,  or  a  treaty  thereof,  or  acts  of  Congress 
are  brought  in  question." 

The  act  of  Congress  of  March  8.  1885  (23 
Stat,  at  L.  443),  prohibited  any  writ  of  error, 
etc.,  to  the  supreme  court  of  the  District,  and 
to  the  supreme  courts  of  the  territories,  "unless 
the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the -sum  of  $5,000,"  and  then  follows 
the  limitation:  'That  the  preceding  section 
ahall  not  apply  to  any  case  wherein  is  involved 
the  validitV  of  any  patent  or  copyright,  or  in 
which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States;  but  in  all  such  cases 
an  appeal  or  writ  of  error  may  be  brought 
without  regard  to  the  sum  or  value  in  dispute." 

The  effect  of  that  act  was  to  leave  the  law 
Just  as  it  was  before,  except  in  respect  of  the 
sum  involved,  with  the  addition  of  the  new 
provision.  As  it  regards  the  District  of  Co- 
lumbia, that  question  of  the  validity  of  treaties 
and  statutes,  etc.,  might  be  leviewed  without 
re^rd  to  the  sura  or  value  in  dispute. 

This  was  the  state  of  the  statute  law,  except 
in  respect  to  capital  cases,  at  the  time  of  the 
passage  of  the  act  of  March  3, 1891,  establishing 
circuit  courts  of  appeals  of  the  United  States. 
That  act,  clearly  and  confessedly,  radically 
changed  the  course  of  jurisprudence  in  the 
courts  of  the  United  States,  in  respect  of  crim- 
inal cases,  by  prescribing  a  review  in  this 
court  in  alt  cases  of  constitutional  construction, 
or  the  validity  of  any  law  or  treaty  of  the 
United  States,  etc.,  thus  changing,  in  the  in- 
terests of  justice  and  uniformity  and  aupreme 
authority  of  decision,  the  practice  of  a  century. 


Before  that  date  the  supreme  court  of  the 
District  of  Columbia  and  the  circuit  courts  of 
the  United  States  stood  on  precisely  the  same 
ground  in  respect  of  the  finality  of  their  juris- 
diction in  criminal  cases. 

Then  came  the  act  of  February  9.  1893(27 
Stat,  at  L.  434).  establishing  the  court  of  ap- 
peals of  the  District  of  Columbi  i  and  reducing 
the  supreme  court  of  the  District  to  substan- 
tially the  same  relation  to  the  new  court  as 
inferior  courts  in  the  states,  and  as  the  district 
courts  before  the  act  of  1891  bore  to  the  highest 
courts  of  the  stales,  and  to  the  circuit  courts  of 
the  United  States.  By  this  act  nothing  could 
be  taken  from  the  supreme  court  of  the  District 
directly  to  this  court,  and  it  put  the  District 
court  of  appeals  in  precisely  the  same  attitude 
as  to  the  supreme  court  of  the  District  that  the 
circuit  courts  of  the  United  States,  before  the 
act  of  18!)1,  held  in  respect  to  the  district 
courts  of  the  United  States. 

Then  §  8  of  the  act  of  1893  provided  for  a 
review  of  the  jucigments  of  the  District  court 
of  appeals,  "in  all  causes  in  which  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  $5,000,  in  the  same  manner  and  under 
the  same  regulations  as  heretofore  provided  for 
in  cases  of  writs  of  error  on  judgments  or 
appeals  from  decrees  rendered  in  the  supreme 
cour^  of  the  District  of  Columbia."  ThcQ, 
instead  of  providing  as  the  principal  territorial 
acts  had  provided,  an  exception  relating  to 
the  same  class  of  subjects,  it  provided  in  a 
distinct  clause,  and  affirmatively,  as  follows: 
"And  also  in  cases,  without  regard  to  the  sum 
or  value  of  the  matter  in  dispute,  wherein  is 
involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States." 

'This  language  and  the  construction  of  the 
section  differ  essentially  from  the  previous 
statute  in  respect  of  writs  of  error,  etc.,  to  the 
supreme  court  of  the  District  of  Columbia 
and  from  the  acts  relating  to  all  the  territories 
except  Washington.  The  Washington  act  is 
constructed  in  the  same  manner  as  the  section 
now  under  consideration,  except  that  it  does 
not  contain  the  word  **also." 

The  words  **and  also."  used  together,  are 
those  of  almost  immemorially  precise  and 
technical  meaning.  They  are  words  of  leipal 
art  and  import,  not  a  restriction  or  qualification 
of  matter  previously  stated,  but  an  affirmative 
and  an  additional  independent  proposition. 
They  are  the  literal  translation  of  the  words 
"ae  etiam"  used  in  ancient  and  in  compara- 
tively modern  pleading  as  importing  a  distinct 
movement  and  transition  from  what  had  lieen 
previously  declared  to  a  new  and  independent 
subject,  capable  of  standing,  and  intended  to 
stand,  by  itself. 

3  Shnrswood's  Bl.  Com.  p.  288;  Webster, 
International  Diet.  Also. 

The  grammatical  construction,  therefore,  of 
this  8th  section  of  the  act  of  1893  gives  this 
court  appellate  jurisdiction  in  every  case  de- 
cided by  the  District  court  of  appeals  in  which 
is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States,  without  any  reference  or  regard 
to  the  previous  clause  in  the  section  defining 
and  limiting  the  mere  pecuniary  jurisdiction 

164  L.& 


1896L 


Chapman  ▼.  Cnitbd  BrMma, 


-of  the  courts  of  the  District  of  Columbia— a 
jiiiisdictioD  wider,  indeed,  than  any  other 
^court  of  the  Uulted  States— and  requiring  that 
it  should  DOt  be  exercised  io  consiitutional 
-cases  without  the  same  power  of  review  by  this 
court  that  the  act  of  1»91  had  provided  with 
respect  of  all  circuit  courts  of  the  Uuited 
titates. 

It  is  monstrous  to  suppose  that  Congress  ever 
bad  any  other  purpose  in  view,  and  it  used  the 
very  language  and  construction  of  the  section 
precisely  adequate  to  that  end. 

There  cannot  be  a  civil  suit  in  which  there 
is  not  "a  sum  or  value"  in  dispute.  And  there- 
fore it  follows  that  when  tbe  statute  declares 
that  neithcr/'sum  nor  value"  shall  be  the  test  in 
respect  of  questions  of  cooRtitutiooal  consider- 
ation, etc.,  there  is  nothing  to  which  the 
authority  to  review  can  be  applied  other  than 
to  criminal  cases  in  which  such  constitutional 
questions  arise.  If  there  had  been  no  money 
limit  to  the  1st  clause  of  the  section,  no  one, 
we  think,  would  question  that  tbe  2d  claucie 
gave  appellate  jurisdiction  to  this  court  iu  all 
cases  in  which  constitutional  questions,  etc., 
arose.  But  the  2d  clause  stands  preci.oely  tbe 
«ame  in  respect  to  the  1st  as  it  would  have 
«tood  if  the  1st  had  made  no  reference  to  pecu- 
niary amounts,  for  as  we  have  shown,  the 
'Clause  is  not  one  of  limitation  or  qualification, 
but  of  addition  and  transition. 

This  court  has  never  yet  decided,  even  in  the 
case  of  the  former  statutes  for  the  District  of 
Columbia  or  the  territories,  that  it  did  not  have 
appellate  jurisdiction  in  criminal  cases  involv- 
ing constitutional  questions  and  the  like. 
There  is  not  even  an  intimation  of  the  charac- 
ter in  all  the  decided  cases,  ezceptinc;  that  re- 
mark of  tbe  late  Mr.  Justice  Blatchford,  in 
Farmvorth  ▼.  Montana,  129  U.  8.  Ill  (32: 
417).  That  case  showed  that  the  pecuniary 
limit  had  not  been  reached,  and  it  showed  that 
no  question  of  constitutional  consideration  ex- 
isted in  it.  The  learned  iuslice.  in  deciding  it. 
referred  to  Wotta  v.  Was/nngton,  91  U.  S.  580 
<2d:  32^),  and  said  that  the  language  of  the 
<ourt  in  that  case  was  obiter  dictum. 

It  is  submitted  that  in  makiner  that  observa- 
tion he  was  mistaken.  This  court  in  deciding 
the  Waiti'  Caae,  through  Chief  Justice  Waite 
-said,  as  the  fundamental  and  only  ground  of 
the  decision,  that  'this  court  can  only  review 
the  final  judgment  of  the  supreme  court  of  the 
territory  of  Washington  in  criminal  cases  when 
the  Constitution  or  a  statute  or  treaty  of  the 
United  States  is  drawn  in  question.  This  is  a 
criminal  case;  but  the  record  does  not  present 
for  our  consideration  any  question  of  which 
we  can  take  jurisdiction.  It  nowhere  appears 
that  the  Constitution  or  any  statute  or  treaty 
of  the  United  States  is  in  any  manner  drawn 
in  question." 

The  foregoing  Is  the  whole  of  the  decision. 
If,  then,  anything  was  obiter  in  tbe  decision,  it 
must  have  been  the  whole  of  it.  That  case 
was  decided  ic  1875. 

Kvrtz  V.  Moffitt,  116  U.  8.  487  (29:  458),  de- 
-dded  in  1885,  has  no  application  to  tbe  present 
•case.  All  that  was  held  there  was  that  the  law 
•did  not  provide  for  removing  a  habeas  corpus 
proceeding  from  the  state  to  the  circuit  court, 
«nd  that  a  private  citizen  bad  no  ri^bt  to  arrest 
«  deserter  from  the  army  without  warrant.    It 
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was  a  case  depending  entirely  upon  whether 
the  statutes  for  removal  of  cases  applied  to 
habeas  corpus,  a  civil  procedure  having  no 
money  value  concerned  in  it. 

In  Snoto  V.  United  States,  118  U.  8.  847  (80: 
207).  decided  iu  1885.  it  was  held  that  the  ap- 
pellate jurisdiction  of  this  court  did  not  exist, 
because  the  validity  of  a  statute  of  the  United 
States,  etc,  was  not  drawn  in  question;  and 
this  upon  the  construction  of  U.  S.  Rev.  Stat. 
§  702.  to  which  we  have  already  referred;  and 
tbe  court  expressly  said  that  Utah  does  not  fall 
within  the  clause  concerning  constitutional 
questions,  because  tbe  section  is  in  terms  lim- 
ited to  Washington  alone,     p.  848  (208). 

In  lie  Schneider  (No.  1).  148  U.  S.  157  [87: 
404],  decided  in  1892,  no  question  of  the  valid- 
ity of  a  statute  or  of  constitutional  right  was 
involved,  and  tbe  application  for  a  writ  of 
error  was  denied,  the  court  holding  that  the 
proceeding  in  habeas  corpus  below  was  a  civil 
proceeding,  and  that  the  pecuniary  Clause  in 
the  statute  did  not  apply. 

All  these  decisions,  and  others  of  the  same 
character,  were  made  before  the  passage  of  the 
District  court  of  appeals  act  of  1898.  It  must 
be  presumed  that  Congress  was  familiar  with 
tbe  course  of  these  decisions  when,  in  defining 
the  jurisdiction  of  this  court  by  the  act  of  1898. 
it  reformed  the  language  of  former  acts,  and 
that  it  intended  thereby  to  put  its  appellate  ju- 
risdiction on  the  same  footing  in  respect  to  the 
highest  court  in  the  District  of  Columbia,  with 
its  almost  illimitable  jurisdiction,  upon  the 
same  footing  that  Congress  had  provided  b^ 
the  act  of  1891,  in  respect  to  all  the  circuit 
courts  of  the  whole  country. 

The  present  case  is  one  over  which  this  court 
bad  jurisdiction,  because  there  is  a  sum  of 
money  in  dispute. 

The  statute  under  which  the  plaintiff  ia 
error  was  indicted,  tried,  and  convicted  is  one 
which  provides,  in  g  1,  that,  upon  conviction, 
tbe  party  shall  be  punished  "by  a  fine  of  not 
more  than  $1,000,  nor  less  than  $100,  and  im- 
prisonment of  not  less  than  one  month  nor 
more  than  twelve  months."  There  is  there- 
fore necessarily  involved  in  this  case  a  sum  ia 
dispute. 

The  language  of  the  act,  in  substance,  is  that 
if  the  validity  of  a  statute  is  drawn  in  question 
in  any  case,  the  court  shall  have  jurisdiction 
regardless  of  tbe  amount  in  question;  but  in 
cases  where  tbe  validity  of  a  statute  is  not 
drawn  in  question,  tbe  amount  in  dispute  must 
be  not  less  than  $5,000. 

This  is  a  case  in  which  a  money  value  is  in- 
volved, because  the  statute  is  imperative  that 
there  shall  be  a  judgment,  in  case  of  convio- 
tion,  for  at  least  $100  and  it  may  be  $1,000, 
depending  upon  the  decision  of  the  court  in 
view  of  tbe  gravity  of  the  ofifense.  This  ques- 
tion, so  far  as  we  have  been  able  to  find,  has 
never  been  decided  by  this  court. 

In  the  said  case  of  FarnexDorth  ▼.  Montana^ 
129  U.  8.  104  (32:  616),  the  punishment  in- 
flicted was  a  fine  of  $50  and  $17.60  costs.  The 
statute  under  which  that  ca^e  was  prosecuted 
provided  that  the  case  could  not  be  reviewed 
in  this  court  unless  the  matter  in  dispute 
amounted  to  $5,000,  and  this  court,  in  that 
case,  said: 

*'The  judgment  of  the  probate  court  was 
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Imprisonment  until  tbe  payment  of  the  fine 
and  the  costs,  and,  if  the  fine  covered  by  the 
judgment  of  any  one  of  the  courts  could  be 
called  a  'matter  in  dispute'  within  the  1st  sec- 
tion of  the  act  of  lb85,  the  pecuniary  value  in- 
volved did  not  exceed  $5,000.  So  it  is  plain  that 
the  Ist  section  of  the  act  of  1885  does  not  cover 
the  case." 

So  it  appears,  in  the  above-named  case,  that 
it  was  decided  solely  upon  tbe  ground  that  the 
amount  Involved  did  not  reach  the  statutory 
limit. 

In  the  case  of  Snow  v.  United  StaUs,  118  U. 
8.  354  [30:  209J.  the  plaintiff  in  error  was  con 
victed  in  the  territory  of  Utah  on  indictments 
found  under  S^  3  of  the  act  of  March  22,  1882, 
for  cohabiting  with  more  than  one  woman,  the 
judgment  of  the  court  being  imprisonment  for 
six  months  and  a  fine  of  $^J00.  Section  1909 
of  the  Revised  Statutes  of  the  United  Slates 
provides  that  writs  of  error  and  appeals  from 
the  final  decisions  of  the  supreme  court  of  any 
one  of  eight  named  teriitorics,  of  which  Utah 
was  one,  "shall  be  allowed  to  the  Supreme 
Court  of  the  United  States  in  the  same  n)an- 
ner  and  under  the  same  regulations  as  from  the 
circuit  courts  of  the  United  Stales,  where  the 
▼alue  of  the  property  or  the  amount  in  con- 
troversy   .     .     .    exceeds  $1,000." 

In  the  opinion  of  the  court,  by  Mr.  Justice 
Blatchford,  it  is  said: 

**In  each  of  the  present  cases  tbe  pecuniar v 
value  involved  does  not  exceed  $800.  even  if 
the  fine  could  be  called  a  'matter  in  dispute,* 
within  the  statute." 

In  each  of  said  cases,  this  court  did  not  de- 
cide that  the  imposition  of  a  fine  could  not  be 
regarded  as  a  matter  in  dispute  capable  of  be- 
ing valued  in  money,  but  merely  decided  that, 
in  the  cases  presented,  the  amount  of  the  fine 
did  not  equal  the  jurisdictional  sum  required 
by  the  statutes  regulating  the  review  upon 
writ  of  error.  In  the  case  at  bar  no  such  difil- 
culsy  arises,  as  the  statute  provides  for  a  re- 
view in  this  court  of  the  cases  enumerated 
"without  regard  to  the  sum  or  value  of  the 
matter  in  dispute." 

There  is  $100  in  amount  and  value  in  dis- 
pute in  this  case— just  as  much  and  more  than 
it  could  be  in  an  ordinary  civil  case,  and  in 
connection  with  it  there  is  the  question  of  the 
validity  of  the  statute  which  the  court  below 
has  said  authorized  it  to  exact  that  sum  from 
tbe  plaintifif  in  error.  This  brinfrs  tbe  case 
Jiterally  within  ^  8of  the  act  of  1693.  even  upon 
the  contention  of  the  other  side  in  respect  of 
its  meaning. 

Mr.  Chief  Justice  Fuller  delivered  tbe  opin- 
ion of  tbe  court: 

The  appellate  jurisdiction  of  this  court  rests 
on  the  acts  of  Congress,  and  tbe  question  is 
whether  we  have  jurisdiction  to  review  on  writ 
of  error  a  judgment  of  the  court  of  appeals  of 
tbe  District  of  Columbia  in  a  criminal  case  un- 
der §  8  of  the  act  of  Pebruarv  9.  1893,  estab- 
lishing that  court.  27  Stat,  at  L.  434.  chap.  74. 
And  the  proper  construction  of  that  section  is 
to  be  arrived  at  in  the  light  of  previous  deci 
tionn  in  respect  of  similar  statutory  provisions 
conferring  appellate  jurisdiction. 

Section  8  of  the  act  of  February  27,  1801. 
entitled  "An  Act  Cunocrning  the  District  of 
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Columbia"  (2  Stat,  at  L.  103,  cbap.  15),  and  cw^ 
ating  a  circuit  court  for  the  District,  providcKlr 
"That  any  final  judgment,  order,  or  decree  Im 
said  circuit  court,  wherein  tbe  matter  in  dit* 
pute,  exclusive  of  costs,  shall  exceed  tbe  value 
of  $100,  may  be  re  examined  *Hnd  re-  [44T 
vers-ed  or  afiirmcd  in  the  Supreme  Court  of  tlie 
United  States,  by  writ  of  error  or  appeal,  wbicti 
shall  be  prosecuted  In  the  same  manner,  under 
the  same  regulations,  and  the  same  proceedings 
shall  be  had  therein,  as  is  or  shall  be  provided 
in  the  case  of  writs  of  error  on  judgments,  or 
appeals  upon  orders  or  decrees,  rendered  in  th» 
circuit  court  of  the  United  States." 

In  United  States  v.  Afore,  7  U.  S.  8  Cranch» 
159.  173  [2:  397,  402]  (decide<l  in  1805),  it  wa«. 
held  that  this  court  had  no  jurisdiction  under 
that  section  over  the  judgments  of  the  circuit 
rourt  of  the  Di^'tricl  in  criminal  cases  nn4 
Chief  Justice  Marshall  said:  **0n  examining 
the  act,  'concerning  the  District  of  Columbia/ 
the  court  is  of  opinion  that  the  appelhiie  juris- 
diction, granted  l)y  that  act  is  contined  to  civil 
ca«cs.  The  words,  'matter  in  dispute,'  seem 
appropriated  to  civil  c.i.*es,  where  the  8ub]i*ci 
in  contest  has  a  value  beyond  the  sum  men- 
tioned in  the  act.  But,  in  criminal  cases,  th» 
question  istbeguilt  or  inno('eiiC(  of  theaccu^ed. 
And  although  he  may  be  fined  upwards  of  $100.. 
yet  that  is,  in  the  eye  of  the  law,  a  punishment 
for  the  offense  committed,  and  not  the  particu* 
lar  object  of  the  suit." 

The  section,  as  thus  construed,  was  carried 
forward  in  the  subsequent  U'gii^lation  on  ihd- 
suhject,  which  is  referred  to  at  length  and  con- 
sidered in  cases  hereafter  cited,  and  need  not 
be  again  reviewed. 

Tbe  act  of  March  8.  1885  (23  Stat,  at  L.  448^ 
chap.  855),  consists  of  two  sections,  reading: 

"That  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  judgment  or  decree^ 
in  any  suit  at  law  or  in  equity  in  the  supreme 
court  of  the  District  of  Columbia,  or  in  the  su- 
preme court  of  any  of  the  territories  of  th» 
United  States,  unless  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  of 
$5,000. 

"Sec.  3.  That  the  preceding  section  shall  not 
apply  to  any  case  wherein  is  involved  the  valid- 
ity of  any  patent  or  copyright,  or  in  which  !• 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  th» 
United  Stales;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  without  regard 
to  the  sum  or  value  in  dispute." 

*\Ve  have  decided  that  this  court  has  [448- 
no  jurisdiction  to  grant  a  writ  of  error  to  review 
the  judgments  of  tbe  supreme  court  of  the  Dis- 
trict of  Columbia  in  criminal  cases  either  under 
tbe  judiciary  act  of  March  3, 1891,  26  Stat,  at  U 
826.  chap.  517  {lie  Heath,  144  U.  S.92  [3rt:  358J); 
or  under  the  act  of  February  6,  1889.  25  8»al. 
at  L.  590.  chap.  15  (6V>m  v.  United  State*,  145- 
U.  S.  571  [36: 82  ID:  or  on  habeas  corpus  {Crom^ 
v.  Burke,  146  U.  S.  82  [36: 890]).  A nd  although 
the  validity  of  any  pntent  or  copyright,  or  of 
a  treaty  or  statute  of.  or  an  authority  exercised 
un<ler,  the  United  States,  was  not  drawn  in 
question  in  those  cases  it  was  distinctly  ruled 
in  reaching  the  conclusions  announced  tbai 
neither  of  the  sections  of  the  act  of  March  8. 
I88.").,appliw!  to  any  criminal  case,  and  FarnB' 
uoith  V.  Montana,  129  U.  S.  104   [32:  G16]; 
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UniUd  Stnfe»  v.  Sanger.  144  U.  S.  310  [36: 445]; 
and  United  States  v.  More,  7  U.  S.  3  Crancb, 
159  [2:  ?.97]. — were  ciied  with  approval.  Cro9s 
T.  United  titnten,  145  U.  8  574  [36:8221;  Cross 
▼.  Burke,  146  U.  8.  87  [36:  698J. 

Id  Farnsvorih  v.  Montana,  in  which  it  was 
claimed  that  tbe  validity  of  an  authority  exer- 
cised under  tbe  United  States  was  drawn  in 
question,  it  was  held  that  the  2d  section  of  the 
act  did  not  extend  to  criminal  cases,  but  that 
both  sections  applied  to  cases  where  there  was 
a  matter  io  dispute  measurable  by  some  sum 
or  value  in  money.  The  view  taken  was  that 
the  2d  section  contained  an  exception  or  limi- 
tation carved  out  of  the  Ist  section,  and  that 
the  words,  that  in  the  enumerated  cases,  **an 
appeal  or  writ  of  error  may  be  brought  with- 
out regard  to  the  sum  or  value  in  dispute." 
clearly  implied  that  in  those  cases  also  there 
must  l)e  a  pecuniary  matter  in  dispute  meas- 
urable by  some  sum  or  value,  though  not  re- 
stricted in  amount. 

In  United  States  v.  Sanges,  referring  to  Snow 
y.  United  States,  118  U.  S.  346  [30: 207J.  we  said: 
"The  question  whether  the  provision  of  the 
act  of  March  8,  1885,  chap.  355,  g  2.  authoriz 
Ing  a  writ  of  error  from  tbis  court  to  the  su- 
preme court  of  any  territory  in  any  case  'in 
which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,' extended  lo  criminal 
cases,  was  then  left  open,  but  at  October  term, 
1888,  it  was  decided  in  the  negative.     Farns- 1 
«iyw7A  V.  Montana,  120  U.  8.  104  [32:  616]." 
^44kO]»And  in  Washington  <fe  G.  R.  Qk  v.  Bis- 
MrictofColambiaMe  U.S.  227,  231  [36:951,953], 
it  was  said:  "Both  sections  of  the  act  of  March 
S,  1885,  regulating  appeals  from  the  supreme 
court  of  the  District  of  Columbia,  apply  to 
caf^es  where  there  is  a  matter  in  dispute  meas- 
urable by  some  sum  or  value  in  money.    Farns- 
tcorfh  V.  Montana,  129  U.  S.  104. 112  [32:  616, 
618];    Croi^  v.  Burke,  146  U.  S.  82  [36:  690]. 
By  that  act  no  appeal  or  writ  of  error  can  be 
allowed  from  any  judgment  or  decree  in  any 
suit  at  law  or  in  equity  in  the  supreme  court 
of  the  District  of  Columbia,  unless  tbe  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  $5,000,  except  that  where  the  case  in- 
volves the  validity  of  any  patent  or  cop3'right, 
or  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States, 
is  drawn  in  question,  jurisdiction  may  be  main- 
tained irrespective  of  the  amount  of  the  sum 
or  value  in  dispute." 

Watts  y.  Wasliington,  91  U.  8.  580  [23:328], 
decided  at  October  term,  1875,  is  cited  as  sus- 
taining a  different  construction,  but  the  point 
of  decision  there  was  that  it  nowhere  appeared 
that  the  Constitution  or  any  statute  or  treaty 
of  the  United  S'ates  was  in  any  manner  drawn 
io  question,  and  the  broad  language  of  the 
opinion  was  plainly  obiter,  as  pointed  out  in 
JFamsworth  v.  Montana. 

The  8th  section  of  the  act  of  February  9, 
1893,  establishing  tbe  court  of  appeals  of  the 
District  of  Columbia,  is  as  follows: 

'*Sec.  8.  That  any  final  judgment  or  decree 
of  the  said  court  of  appeals  may  be  re  exam- 
ined and  affirmed,  reversed,  or  modified  by  the 
Bupreme  Court  of  the  United  States,  upon 
writ  of  error  or  appeal,  in  all  causes  in  which 
the  matter  in  dispute,  exclusive  of  costs,  sliall 
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exceed  the  sum  of  $5,000,  in  the  same  manner 
and  under  the  same  regulations  as  heretofore 
provided  for  in  cases  or  writs  of  error  on  judg- 
ment or  appeals  from  decrees  rendered  in  the 
supreme  court  of  the  District  of  Columbia; 
and  also  incases,  without  resrard  to  the  sum 
or  value  of  the  matter  in  dispute,  wherein  is 
involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  *a  treaty  or  statute  of,  or  an  [450 
authority  exercised  under,  the  United  States." 

We  regard  this  section  and  the  act  of  188«S 
a<)  the  same  in  their  meaning  and  legal  effect. 
The  act  of  1885  prohibits  appeals  or  writs  of 
error  unless  the  matter  in  dispute  exceeds  the 
sum  of  $5,000,  and  provides  that  the  restric- 
tion shall  not  apply  to  certain  enumerated 
cases,  *'but  that  in  all  such  cases  an  appeal  or 
writ  of  error  shall  be  brought  without  regard 
to  the  sum  or  value  In  dispute." 

The  act  of  1893  allows  appeals  or  writs  of 
error  whenever  the  matter  in  dispute  exceeds 
the  sum  of  $5,000.  and  also  in  cases  "without 
regard  to  tbe  sum  or  value  of  the  matter  in 
dispute."  wherein  the  validity  of  any  patent 
or  copyright  or  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  Slates  is 
drawn  in  question,  being  the  same  cases  men« 
tioned  in  tbe  2d  section  of  the  act  of  1885. 
We  think  as  that  section  clearly  applied  to 
cases  where  there  was  a  pecuniary  matter  in 
dispute,  measurable  by  some  sum  or  value,  aa 
has  been  repeatedly  decided,  the  last  clause  of 
§  8  of  the  act  of  1893  must  receive  the  same 
construction.  The  meaning  of  both  statutes 
is  that  in  the  cases  enumerated  the  limitation 
on  tbe  amount  is  removed,  but  both  alike 
refer  to  cases  where  there  is  a  pecuniary  mat- 
ter in  dispute,  measurable  by  some  sum  or 
value,  and  they  alike  have  no  application  to 
criminal  cases.  The  suggestion  that  because 
the  punishment  for  conviction  by  the  statute 
under  which  plaintiff  in  error  was  indicted, 
tried,  and  convicted  embraced  a  fine,  there  was 
therefore  a  sum  of  money  in  dispute,  was  dis- 
posed of  by  Chief  Justice  Marshall  in  United 
States  V.  More,  7  U.  8.  3  Crancb.  159  [2:  397]. 
We  repeat  the  language  of  the  Chief  Justice: 
"In  criminal  cases,  tbe  question  is  of  the  guilt 
or  innocence  of  the  accused.  And  although 
he  may  be  fined  upwards  of  $100  yet  that  is, 
in  the  eye  of  the  law,  a  punishment  for  tbe  of- 
fense committed,  and  not  the  particular  object 
of  the  suit." 

It  is  contended  that  the  words  "and  also"  aa 
used  in  the  section  under  consideration  are 
words  "of  legal  art,"  of  "almost  immeniorially 
precise  and  technical  meaning,"  and  import, 
♦not  a  restriction  of  matter  previously  [45 1 
stated, but  a  transition  from  what  had  been  pre- 
viously declared  to  a  new  and  independent 
subject  intended  to  stand  by  itself. 

We  do  not  care  to  go  into  the  struggle  be- 
tween the  courts  of  King*6  bench  and  common 
pleas  on  the  question  of  the  jurisdiction  of 
the  former  over  civil  actions,  which  led  to  the 
curious  device  of  tbe  ac  etiam,  more  particu- 
larly to  avoid  the  effect  of  18  Car.  II.  2  SUt. 
chap.  2.  It  was  invented  in  order  to  couple 
with  a  cause  of  action  over  which  the  court 
of  King's  bench  had  jurisdiction,  another 
cause  of  action,  over  which,  without  being 
joined  with  the  first,  the  court  would  not  have 
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bad  iuriedicdon.  2  Setlon.  Pr.  Appi.  633 
430:  Burges,  IiiBOlr.  135,  149. 

We  are  unable  to  conclude  that  Congress. 
nhicb  might  easllj  bave  conferred  jurisdic 
tion  in  plain  and  explicit  langURge,  resorled  Ic 
this  ancieat  conlrirance  to  effect  it. 

The  Brgument  is  pressed  Ibat  as  bj  g  0  ol 
Ibe  judiciiiry  act  of  1891 ,  cases  of  conviction 
of  capital  or  otherwise  Infamous  crimes;  casei 
Involving  the  constructloD  or  applicatloa  ol 
the  ConslilutloD  of  the  United  StoteH;  orcasei 
In  vblcli  Ibc  constitutionality  of  anj  law  ol 
the  UnitedBtaleaiadrawalu  question. — canlif 
brought  to  this  court  directly  from  the  districl 
and  circuit  courla  of  the  United  Stales,  there- 
fore this  section  should  be  construed  as  giving 
the  same  right  of  review  in  the  District  ol 
Columbia. 

But  we  tbitik  tbe  aection  too  plain  to  admit 
of  this.  No  mention  of  the  courts  o(  tbe  Dis 
trfct  of  Columbia  Is  made  in  the  act  of  March 
8.  1891,  and  there  'Is  notbiDg  in  the  9rh  seC' 
tion  to  justify  its  expansion  so  as  to  embrace 
tbe  provisions  of  that  act.  Ite  Ileath,  144  U. 
8.  92.  90  [86:  &^8.  S60J. 

The  wnt  of  error  was  granted  by  the  court 
of  appeals  in  this  case  with  reluctance,  ss  ap- 

rirs  from  iheopioionot  Chief  Justice  A  Ivey, 
passing  upon  the  application  there  for.  given 
in  the  record,  and  out  of  deference  to  the  sup- 
posed iDlfmnlloD  in  Ba  Cliapman,  158  U.  h, 
an  [SB:  401],  and  Et  partt  Btlt.  159  U.  B.  95 
f40:  68],  thai  itmight  lie.  It  isquite  possible 
that  tbe  language  uiedin  theopinionsin  those 
cases  vias  somewhat  too  cautiously  worded, 
but  it  was  witti  tbe  purpose,  aa  tbe  question 
452]  was  not  *rals«]  for  decision,  of  avoid- 
ing mlher  than  eipressinK  any  viena  upon  it. 

We  areof  opiuioalhattiie  writ  of  error  cao- 
mot  be  maintained. 

Wnl  of  error  dumiutd. 


WILKES  C.  PRATHER,  Flff.  in  Srr., 

UNITED  STATES. 

(See  S.  C.  Beporter's  ed.  UE,! 

Chapman^.  United StaU»{ante,  604] followed. 

[No.  B48.] 


IN  ERROR  to  the  Court  of  Appeals  of  tbe 
District  of  Columbia.    On  motion  to  dis- 
miss.   Ditmiutd. 

Mr.  Holmei  Conrad,  Solicitor  General, 
for  defendant  in  error,  in  favor  of  motion  to 
diamlss. 

Meurt.  H.  E.  D»via  and  Jeremiah  K, 
Wilaon  (or  plainilfl  tn  enor,  in  opposition  to 
motion. 

Thi  Chikf  Jdbtice:  On  the  question  of 
our  appellate  jurisdictioii  Ibis  case  dlflers  in 
no  material  respect  from  Chapman  t.  United 
State*,  just  decided.  Tlie  motion  to  dismiss 
%he  writ  of  error  is  sustained. 

9'nf^^nvrtUunimed, 


IX  UsiTZD  States.  Ocn:.  Tui^ 

LEWIS  PEHRINE  et  at.,  Plft.  in  Err., 

HARY  EEMBLE  SLACK. 

(Soe  6.  C  Reporter's  ed.  Ifii-tSt.) 

JuTiidielional  amount 


ren.ln  a  couiroveray  tKCvcvii  ibclr  moitioralid 
a  ceetamentHrj'  suardlan,  cannot  lie  rovlcvcd  hf 
thtscoiiiti.  as  tbe  miitler  In  itlsputa  Is  Incapabla 
oC  tKlna:   rcduted   to  a  pecuularr  slandaid  ot 

[No.  549] 


rl  ERROR  10  the  Court  of  Appeals  of  tb« 
District  of  Colurnbia  lo  review  a  judgment 
of  that  court  reversing  the  judgmeut  nf  llw 
Supreme  Court  of  that  District  discharging  a 
writ  of  balicBS  corpu-i,     DitmisMd. 

Tbe  facts  are  stated  in  tbe  opinion. 

Moan.  Jerainiali  H.  Wilson,  CalderoM 
Carlisle,  and  WlUiam  G.  Johneon  (or 
pi  Hint  ids  In  error. 

MtMin.  Oeorce  E.  Hamllten  and  A.  S. 
WortbioKton  Tor  defendant  in  error. 

Hr.  Chief  Justice  Fuller  delivered  the 
opinion  of  Ibe  court: 

This  proceeding  involves  a  controversy  u 
lo  the  custody  ot  two  childreu  of  tender  yeera. 
Mrs.  Perrine  ia  the  sister  of  the  deceaaad 
father  of  the  cbililrea  and  her  coplalotiff  in 
error  is  her  husband.  She  bad  tbe  custody  o( 
the  children  under  thetr  father's  wlli.  Mra. 
Slack,  (lefendaot  in  error,  is  their  mother,  and 
Qled  a  petiiion  for  a  writ  of  habeas  corpus  In 
the  supreme  court  of  tbe  District  of  ColumUft 
to  obtain  custody  ot  Ibem.  The  writ  wna  !•■ 
sued,  and  return  made  by  piaintiSs  In  error, 
which  was  demurred  lo,  the  demurrer  over- 
ruled, and  tbe  writ  discharged.  Prom  this 
judgment  Mm.  Sisck  appealed  to  the  court  of 
appeals  of  tlie  District  of  Columbia,  which  f» 
versed  the  judgment,  aud  remanded  the  caae. 
with  dlrecllons  to  sustain  tbe  demurrer  to  ItM 
return,  and  to  proceed  with  the  case  in  con- 
formity with  the  opinion  of  the  court.  Ther» 
upon  a  writ  of  error,  to  operate  aa  a  super 
sedeas  upon  the  filing  of  a  iMnd  in  the  pruel 
sum  ot  $10,000  was  allowed,  and  ibe  bond  r» 
quired  waa  filed  and  approved.  After  this,  an 
order  was  entered  by  the  court  ot  appeals,  Ibe 
Chief  Justice  dissenting,  as  he  bad  from  the 
fudgmenl.  directing  the  Judge  ot  Ibe  supreme 
court  of  tbe  Disiricl.  who  hsd  entered  Ihe  or- 
der diacharging  the  writ,  to  place  the  children 
In  tbe  custody  of  Iheir  mother,  pending  tbe 
prosecution  of  tbe  writ  of  error,  upon  her  giv- 
ing sstlsfactnry  security.  Tbisorder  was  entered 
ind  complied  with,  and  the  children  were  taken 
From  their  *aunt,  their  lestamentary  [403 
guardian,  and  placed  in  tbetr  mother's  custody. 

The  situation  being  thus,  application  waa 
nade  to  Ibis  court  for  the  issue  of  a  writ  ot 
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supersedeas,  or  other  proper  writ,  to  the  court 
of  appeals,  or  to  the  judge  of  the  supreme 
court  of  the  District  wbo  bad  entered  the  or- 
der as  directed  by  that  court,'  to  supersede,  an- 
nul, and  set  aside  the  proceedings  taken  after 
the  writ  of  error  to  this  court  had  been  al- 
lowed and  made  a  supersedeas.  That  appli- 
cation having  been  submitted,  we  found  it 
necessary  to  request  counsel  to  file  briefs  on 
the  question  of  the  jurisdiction  of  this  court 
to  entertain  the  writ,  and  this  has  been  done. 

We  are  of  opinion  that  the  writ  of  error 
^ill  not  lie.  The  controversy  is  between  the 
mother  and  the  testamentary  gunrdian  of  the 
Infant  children,  each  claiming  the  right  to 
their  custody  and  care,  and  the  matter  in  dis- 
pute is  of  such  a  nature  as  to  be  incapable  of 
being  reduced  to  any  pecuniary  standard  of 
Talue.  Biin-y  v.  Mei'cein,  40  U.  S.  5  How. 
103  [12:  70]. 

For  the  reasonsgiven.  and  on  the  authorities 
cited  in  Chapman  v.  United  Stales,  104  U.  S. 
436  [ante,  504],  we  hold  that  this  court  has 
DO  jurisiliction  to  review  the  judgments  of  the 
court  of  appeals  under  such  circumstances, 
and,  as  the  writ  of  error  must  be  dismissed, 
we  ought  not  to  consider  the  question  whether 
the  action  of  the  court  of  appeals,  after  the 
writ  of  error  had  been  granted  and  the  judg- 
ment of  that  court  superseded,  was  improvi- 
<ient  or  not. 

Writ  of  error  dismiuecL 


<^HICAGO   &   NORTHWESTERN  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

CITY  OF  CHICAGO. 
(See  S.  G.  Reporter's  ed.  454-458.) 
Juriidietion — Federal  question, 

^This  court  has  do  jurtodictfon  to  review  a  state 
Judfirment  in  coDdemoatlon  proceedings,  where 
the  assiflrniDents  of  error  in  the  state  court  were 
that  DO  compensation,  or  a  grossiy  inadequate 
•ODe,  was  awarded  for  the  land  taken,  aod  the 
record  does  Dot  show  that  the  owner  set  up  or 
claimed  aDy  right  under  the  Federal  Constitu- 
tion; although  in  this  court  it  is  assigned  for  er- 
ror that  the  judgment  deprived  the  owner  of  his 
property  without  due  process  of  law,  in  viola- 
tion of  such  Constitution. 

[No.  11.] 

Argued  Notembe'r  6,  9, 1896,    Decided  Novem- 
ber SO,  1896, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  of 
that  court  afflrming  the  judgment  of  the  Cir- 
cuit Court  of  Cook  County,  Illinois,  fixing  the 
just  compensation  to  be  paid  for  the  condem- 
nation of  certain  real  estate  in  proceedings  for 
that  purpose  by  the  city  of  Chicago  ajsainst  the 
Chicago  &  Northwestern  Railway  Company 
^t  oL    DitmisBed, 


I 


The  facts  are  stated  in  the  opinion. 

Messrs.  E.  E.  Osborn  and  L.  W,  Bowen 
for  plaintiff  in  error. 

Mr,  W.  C.  Goudy  for  plaintiff  in  error 
filed  a  brief  on  motion  to  dismiss. 

Messrs,  John  S.  Miller  and  William  G, 
Bcale  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  was  a  proceeding  instituted  by  the  city 
of  Chicago  in  the  circuit  court  of  Cook 
county.  Illinois,  for  the  condemnation  of  cer- 
tain real  estate.  The  object  of  the  proposed 
condemuatioD  was  to  open  West  Taylor  street 
in  that  city. 

The  Chicago  &  Northwestern  Railway  Com- 
any  and  the  Chicago,  St.  Louis.  &  Pittsburg 
tailroad  Company, being  the  owners  of   the 
property,  appeared  and  filed  a  cross-petition, 
in  which  they  alleged: 

'*  That  in  addition  to  the  land  described  in 
the  above  entitled  cause,  which  will  be  taken 
for  the  opening  of  the  street  mentioned  in 
said  petition,  they  are  the  owners  of  land  on 
each  side  of  the  said  strip  of  lands  to  be  taken 
for  said  street,  which  land  is  used  by  them  as 
a  right  of  way  for  their  railroad  tracks  neces- 
sary in  the  carrying  on  of  their  railroad 
business;  that  the  taking  of  the  said  strip  of 
land  mentioned  in  said  petition  for  the  open- 
ing of  said  street  will  damage  the  other  land 
owned  by  said  companies, and  used  by  them  as 
right  of  way  for  their  main  tracks  through 
the  city  of  Chicago,  and  for  side  tracks  used 
by  them  in  carrying  on  their  business  as  com- 
mon carriers. 

"That  the  taking  of  said  land  and  the  open- 
ing of  said  street  will  interrupt  the  business  of 
your  cross- petitioners. 

*'  Your  cross- petitioners  further  show  that 
the  taking  of  said  land  and  the  opening  of 
said  street  across  the  same  will  necessitate  the 
construction  by  your  cross-petitioners  of  ap- 
proaches to*8ucb  crossings,  the  planking[45CI 
of  their  tracks,  the  draining  of  the  side  cross- 
ings and  the  adjoining  land,  owned  by  said 
petitioners,  the  erection  of  gates  at  said  cross- 
ing, and  the  keeping  of  a  flagman  thereat;  all 
of  which  will  cause  the  said  cross-petitioners 
great  expense,  to  the  great  damage  of  your 
cross  petitioners. 

"  Wherefore  your  cross- petitioners  say  that 
the  damage  to  your  cross- petitioners  to  their 
business  and  to  the  lands  of  your  cross-peti- 
liioners  not  proposed  to  be  taken  in  the  said 
petition,  and  all  damages  caused  by  the  open- 
ing of  said  street  and  the  taking  of  said  lands 
therefor  be  assessed  as  by  the  statute  in  such 
case  made  and  provided." 

By  consent  of  the  parties  entered  of  record 
the  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury.  The  court  found 
and  adjudged  that  the  just  compensation  to 
be  paid  by  the  city  for  the  taking  of  the 
property  described  for  the  opening  of  West 
Taylor  street  was  $1. 


NoTB.— ^s  to  jurifdictitm  of  Federal  over  utate 
-eoMTts;  necenUy  of  Federal  question;  what  constitutes 
Federal  question,— tee  note  to  Hamblin  v.  Western 
Land  Go.  37: 2St, 

Am  to  jurisdiction  in  the  United  States  Supreme 
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Court  where  Federal  question  artMcs^  or  where  ar$ 
drawn  in  question  statutes^  treaty^  or  Contitttution^ 
S3e  notes  to  Martin  v.  Hunter,  4:  97,  Matthews  v. 
Zane,  2:664;  and  Wiliiams  v.  Norris,  6: 571. 
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Donahoe  ▼.  Eettell,  1  Cliff.  135,  139;  Tie 
India,  14  Fed.  Rep.  476.  Aff'd  16  Fed.  Rep. 
-262;  Rfed  v.  United  States,  78  U.  8.  11 
Wall  691,  600  (20:220i;  Thorp  v.  Hammond, 
79  D.  8.  12  Wall.  408.  416  (20:  410,422):  Uary 
▼.  Unitfd  States,  81  U.  S.  14  Wall  607,  611 
(20:  756,  757):  Webster  v.  Dishnroon,  -64  Fed, 
Rep.  143:  WiUiams  ▼.  Haf/»,  143  N.  Y.  442, 
444.  446,  26  L,  R.  A.  158;  United  States  v. 
Shea,  152  U.  8.  178,  190  (3t5:  403. 408). 

The  statute  also  imposed  a  lieo  on  foreign 
▼essels,  and  if  this  vessel  remalDed  foreign,  bv 
reason  of  ber  registry  and  general  ownership,  ft 
apph'ed  to  her. 

Walker  y,  BtaektoeU,  1  Wend.  557;  PaeiHe 
MaU  S.  8,  Co.  ▼.  Miffe,  69  U.  S.  2  Wall.  450 
(17:  805);  Frost  v.  Wenie,  157  0.  S.  46(39:  614); 
Pendleton  t.  Franklin,  7  N.  Y.  508;  The  Robert 
Fulton,  1  Paine,  620. 

It  is  well  settled  that,  with  respect  to  sup- 
plies, each  state  is  foreiurn  to  every  other. 

Tlie  General  Smith,  17  U.  8.  4  Wheat.  438 
<A:  609);  The  Nestor,  1  Siimn.  73;  Hozlehurstv. 
The  LvlvC'The  Lulu")  77  U.  S.  10  Wall.  192, 
1800  (19:  906,  907);  Burke  v.  The  M,  P.  Rich,  1 
C:iiff.  308;  The  General  Burnside.  3  Fed.  Rep. 
228;  7'he  Patapttco  v.  Poy(y  {*'The  Patapseo^*) 
«0  U.  S.  13  Wall.  829  (20:  696). 

The  act  was  constitutional  as  to  both  do- 
mestic and  foreign  vessels. 

As  to  domestic  vessels,  no  room  exists  for 
•discussion. 

The  Chusan,  2  8lOTy,  455;  The  Sylvan 
Stream,  85  Fed.  Rep.  814;  The  William  T 
Orates,  14  Blatchf.  189;  \feiier  v.  Tupper,  66 
U.  8. 1  Black,  522  (17:  180);  The  UnadiUa,  8 
Ben.  478;  Norton  v.  Switzer,  93  U.  8.  855  (28: 
D03);  The  J,  E.  Bumbell,  148  U.  8.  1  (87:  345). 

As  to  foreign  vessels,  its  constitutionality 
«bould  not  be  any  more  doubtful. 

No  doubt  can  be  entertained  as  to  the  power 
of  the  state  to  create  liens  upon  property  within 
its  borders  in  such  cases. 

Pennoyer  v.  Neff,  95  U.  8.  714  (21: 565);  (hv- 
ington  cfe  C,  Bt-idge  Co.  v.  Kentucky,  154  U.  8. 
204  (88:  962.  4  Inters.  Com.  Rep.  649). 

Assuming,  however,  that  the  statute  amount- 
•ed  to  a  regulation  of  commerce,  it  was  consti- 
tutional. 

The  Chvsan,  2  Story,  455:  The  Madrid,  40 
Fed.  Rep.  677;  Walker  v.  Hlackwell,  1  Wend. 
^7;  Many  v.  Noyes.  5  Hill,  84;  Pendleton  v. 
Franklin,  7  N.  Y.  508. 

Liens  on  vessels  for  pilotage  have  been  uni- 
formly sustained. 

Tn£  AUena,  14  Fed.  Rep.  174;  The  William 
Jaiw,  14  Fed.  Rep.  792;  TJie  Charles  A.  Sparks, 
16  Fed.  Rep.  480:  The  South  Cambria.  27  Fed. 
Rep.  525:  The  Alcalde,  80  Fed.  Ren.  133;  The 
Mascotte,  89  Fed.  Rep.  871;  The  Nebmska,  61 
Fed.  Rep.  514;  The  J.  B,  Bumbell,  148  U.  8. 
12(87:347);  Parkersburg  db  0.  R.  Transp.Co.v. 
Parkersburg,  107  U.  8.  l'9l  (27: 584);  Barton  v. 
Brown  {''The  Corsair"*)  145  U.  8.  886  (86: 
727). 

Nonmaritime  lines — e.  g,,  for  supplies  in 
the  absence  of  a  credit  to  the  vessel, — have  been 
freouently  imposed  by  virtue  of  statutes  of  a 
similar  character  to  the  one  under  considera- 
tion, without  question  as  to  the  const' tutional- 
ity  of  such  statutes  and  without  regard  to  the 
foreign  character  of  the  vessels. 
Pendleton  v.  Franklin,  7  N.  Y.  608;  The  J.  \ 
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F.  Warner,  22  Fed.  Rep.  842;  TFte  El0ctron,  56 
Fed.  Rep.  304. 

The  libel lant  acquired  a  valid  lien  under  the 
statute,  enforceable  in  admiralty. 

The  statute  being  constitutional,  libellant 
acquired  a  valid  lien  thereunder. 

The  Bull  of  a  New  Ship,  Daveis,  199;  TVie 
Young  Mechanic,  2  Curt.  C.  C.  404;  The  High- 
linder,  4  Blatcbf.  55;  TJie  Virginia  Rulon,  18 
Blatchf.  519;  White  v.  The  Cynthia,  2  Fed. 
Rep.  112;  The  City  of  Salem,  10  Fed.  Rep.  843; 
The  Julia  A.  Shervmd,  14  Fed.  Rep.  590; 
Meyer  Y.  Tupper,  66  U.  8.  1  Black,  622  (17: 
180);  Bodd  v.  Hetirtt  (*'The  I>fttawanna")tiS 
U.  8.  21  Wall.  55S  (22:  654);  The  J.  E.  Bum- 
beU,  148  U.  8.  1  (37:  345). 

The  law  of  New  York  entered  into  and 
formed  part  of  the  contract  between  the  owner 
of  the  vessel  and  the  charterer,  and  between 
the  charterer  and  the  libellant. 

Central  Trust  Co,  v.  Charlotte,  C.  dt  A,  R, 
Co.  65  Fed.  Hep.  257,  259;  The  Chinas.  Walsh 
rThe  China")  74  U.  8.  7  Wall.  53  (19:  67); 
The  Maggie  Hammond  v.  Morland  {**Ths 
Maggie  Hammond")  76  U.  8.  9  Wall.  435  (19: 
772);  TheKaU  Tremaine,  5  Ben.  60,  Approved 
Ex  parte  Easton.  95  U.  8.  68.  76  (24:  878, 
876);  TJie  Scotia,  85  Fed.  Rep.  907;  The  Angela 
Maria,  85  Fed.  Rep.  430;  Moore  v.  Robilant, 
4i  Fed.  Rep,  162;  Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.  ("The  Montana"),  129 
U.  8.  397(82:  788). 

The  lien  was  enforceable  in  a  court  of  ad- 
miralty. 

The  Electron.  56  Fed.  Rep.  804;  TJie  John 
Walln,  Jr.,  8pra?ue.  178;  The  Nebraska,  61 
Fed.  Rep  514;  Meyer  v.  Tupper,  66  U.  8.  1 
Bbick,  529  (17:  184);  The  Calisto,  Daveis,  29; 
The  J.  V.  Warner,  22  Fed.  Rep.  844;  Ex  parte 
McNiel,  80  U.  8.  18  Wall.  236  (20:.  624). 

The  stipulation  in  the  charier  party  was  not 
intended  by  the  parties  to  withdraw  the  vessel 
from  the  operation  of  the  law;  and  it  could  not 
have  that  effect  if  they  so  intended. 

Urann  v.  Fletcher,  1  Gray,  126;  Artftur  ▼. 
The  Cassius,  2 .  Story.  98;  Webb  ▼.  Ptiree,  1 
Curt.  C.  C.  107;  The  Phcebe,  1  Ware,  271; 
Richardson  v.  Winsor,  3  Cliff.  406;  The  Stroma, 
41  Fed.  Rep.  601;  The  Centurion,  57  Fed.  Rep. 
412. 

The  (reneral  owner,  when  he  transfers  the 
possession  and  control  to  the  charterer,  it 
deemed  to  assent  to  the  creation  of  liens  for 
necessary  supplies. 

The  Nestor,  I  8umn.  73;  The  Monsoon,  1 
Spragne.  37;  Flaherty  v.  Doane,  1  Low.  Dea 
148;  The  City  of  New  York,  8  Blatchl  187; 
The  India,  14  Fed.  Rep.  476,  Aff'd  16  Fed. 
Rep.  262;  Harney  ▼.  The  Sydney  L,  Wright,  5 
Hughes,  474;  tits  George  Dumois,  68  Fed. 
Rep.  926. 

The  libellant  acquired  a  maritime  lien  upon 
the  vessel  for  the  coals  delivered  to  her. 

The  Phabe,  1  Ware,  267;  Wel)b  v.  PHrce,  1 
Curt.  C.  C.  105;  The  Scotia,  85  Fed.  Rep.  909; 
Re  Insurance  Co.  22  Fed.  Rep.  115. 

Messrs.  J.  Parker  Kirlin  and  William 
Pierrepont  Williams,  for  appellee: 

No  lien  under  the  general  maritime  law 
arose  against  the  Kate  for  the  coals  in  ques- 
tion. 

PeopHs  Ferry  Co.  v.  Beers.  61  U.  8.  20  How. 
893  (15:  961);  Tlu  Larch,  2  Curt.  0.  C.  427. 
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Lien  may  arise  from  a  master's  order  by  im- 
pHcatioD  of  law. 

The  St.  Jaqo  de  Cuba,  22  U.  8.  9  Wheat.  409 
(6;  122);  IlazUhurst  y.The  Lulu  {*'The  Lulu"), 
77  U.  S.  10  Wall.  192  (19:  906):  Merchants' 
Mut.  Jm.  Co,  V.  Baring,  87  U.  S.  20  Wall.  159 
(22:  250);  Pendergast  v.  The  Kalorama,  77  U. 
S.  10  Wall.  204  (19:  941);  Thoma8  v.  Osbarn, 
60  U.  S.  19  How.  22  (15:  634);  Pratt  v.  Heed, 
60  U.  S.  19  How.  359  (15:  660). 

The  libcllaot  has  not  proved  any  agreement 
for  a  lien. 

Penderqast  v.  The  Custer,  77  U.  S.  10  Wall. 
204  note  (19:  944);  The  Mary  Morgan,  28  Fed. 
196;  The  Now  Then,  3  U.  S.  App.  559,  55  Fed. 
Rep;  523. 

There  must  be  actual  or  presumptive  author- 
ity in  the  person  orderinjr  the  supplies;  neces- 
sity for  the  supplies;  credit  to  the  vessel  and 
need  of  credit  by  the  vessel,  in  order  that  a  lien 
mav  be  presumed  to  have  been  intended. 

the  Samuel  Marshall,  6  U.  S.  App.  3i:«9;  Tfte 
Stroma,  11  U.  S.  App.  673;  The  Now  Then,  3 
XJ.  S.  App.  559,  55  Fed.  Rep.  523;  The  Cum- 
berland, 30  Fed.  Rep.  449;  The  Pirate,  32  Fed. 
Rep.  486;  The  Aeronaut,  26  Fed.  \iex>.  497; 
TJu  Mary  Morgan,  28  Fed.  Rep.  196;  The 
Toung  Mechanic,  2  Curt.  C.  C.  404;  The  Cur- 
lew, 54  Fed.  Rep.  899. 

The  charterer,  upon  whose  order  these  sup- 
plies were  furnished,  was  without  authority  to 
Dind  the  vessel  therefor,  and  the  libellant  was 
charj;e»ble  with  notice  of  this  fact. 

Stephenson  v.  The  Francis,  21  Fed.  Rep.  715. 

So  far  as  concerned  the  interest  of  the  Kate's 
owners,  no  coals  were  necessary  at  the  time 
they  were  furnished. 

Tlie  Turgot,  L.  R  llProb.  Div.  21;  Stephen- 
mm  v.  The  Francis,  21  Fed.  Rep.  715;  Thomas 
▼.  Osbom,  60  v.  S.  19  How.  22  (15:  534);  The 
Howard,  29  Fed.  Rep.  604. 

The  Kate  was  in  no  need  of  credit. 

The  Orapeshoi  v.  Wallerstein,  76  U.  8.  9 
Wall.  129  (19:  651);  The  William  Cook,  12 
Fed.  Rep.  919. 

Xo  lien  against  a  foreign  vessel  arises  under 
or  by  virtue  of  the  New  York  statute  for  sup- 
plies furnished  by  a  foreign  corporation  to  a 
domestic  charterer  under  circumstances  which 
would  not  give  rise  to  a  lien  therefor  under  the 
general  maritime  law. 

The  statute  is  not  designed  to  apply  to  for- 
eign vessels. 

The  General  Smith,  17  U.  8.  4  Wheat.  438 
(4:  609);  The  Chusan,  2  Story,  455,  462;  The 
Bobert  Fulton,  1  Paine.  620;  The  Alida,  Abb. 
Adm.  165;  The  Columbus,  5  Sawy.  487;  The 
Alvira,  63  Fed.  Rep.  144;  The  Lyndhvrst,  48 
Fed.  Rep.  839;  The  Belfast  v.  Boon,  74  U.  8. 
7  Wall.  624,  625  (19:  266);  Rodd  v.  Beartt 
V'TheLoltawanna")  88  U.  8.  21  Wall.  658(32: 
654). 

If  the  New  York  statute  was  intended  to 
apply  to  cases  of  supplies  furnished  by  a  for- 
eign corporation  to  a  foreign  vessel,  upon  a 
charterer's  order,  it  is  unconstitutional  as  an  at- 
tempted enlargement  and  infringement  of  the 
admiralty  and  maritime  jurisdiction  vested  in 
the  courts  of  the  United  states. 

Bodd  V.  Hearit  C'The  Lottawanna")  supra; 
The  New  York  v.  Bae,  59  U.  8.  18  How.  223 
(16:  859). 

The  libellant  cannot  claim  a  lien  against  the 
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vessel  thereunder,  because  it  ifi  .Lirpeable  with 
knowledge  that  the  bill  for  the  coals  was  the 
charterer  s  debt,  and  that  the  charterer  was 
without  authority  to  hypothecate  the  ship  there- 
for by  a  lien. 

Th'e  Samuel  Marshall.  6  U.  S.  App.  389; 
Lighters  Nos.  27  andSS,  57  Fed.  Rep.  r)64.  665; 
The  Alexander,  1  W.  Rob.  Adm.  847;  The 
Stroma,  11  U.  S.  App.  681;  Jlazlehtrrst  v.  The 
Lulu  {"The  Lulu")  77  U.  S.  10  Wall.  192  (19: 
906);  The  no}rard,22  Fed.  Rep.  604;  Smith  v. 
The  Eastern  Railroad,  1  Curt.  C.  C.  253;  The 
Ksteban  de  Antunano.  31  Fed.  Rep.  920;  The 
Columbus,  5  Sawv.  487. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  in  admiralty  for  a  de- 
cree condemning  the  steamship  Kate,  an  Ed- 
glish  vessel,  her  boilers,  engines,  tackle,  apparel 
and  furniture,  to  be  sold  in  satisfaction  uf  the 
claim  of  the  Berwind-White  Coal  Mining  Com- 
pany, the  libellant  herein,  for  the  alleged  value 
of  766  tons  of  coal  furnished  to  and  delivered 
on  board  of  that  vessel  at  the  city  of  New  York 
on  the  23d  day  of  December,  1892. 

The  owner,  a  British  subject,  intervened  and 
filed  an  answer  denying  the  liability  of  the  ves- 
sel. The  district  court  having  dismissed  the 
libel  (56  Fed.  Rep.  614),  the  cause  was  trans- 
ferred by  appeal  to  the  United  States  circuit 
court  of  appeals,  in  which  court  certain  quea- 
tlons  of  law  arose  which  were  certified  to  this 
court  under  the  6th  section  of  the  act  of  March 
8,  1891  (26  Stat,  at  L.  826,  chap.  517).  Upon 
examining  the  questions  so  certified,  as  well  as- 
the  statement' of  facts  that  accompanied  them, 
this  court,  by  appropriate  order,  required  the 
whole  record  to  be  sent  up  that  the  cause 
might  be  here  determined,  as  fully  as  if  it  had 
been  brought  here  for  review  by  appeal. 

The  case  made  by  the  pleadings  and  proofs 
is  substantially  as  stated  by  the  circuit  court 
of  appeals,  and  is  as  follows: 

The  United  States  &  Brazil  Mail  Steamship^ 
Company,  a  New  York  corporation  bavin e  a 
place  of  business  at  the  city 'of  New  York.  [4>60 
owned  and  operated  vessels  plying  between 
that  city  and  ports  in  Brazil.  (Joal  for  their 
use  was  obtained  from  the  libellant,  a  Penn- 
sylvania company,  which  was  engaged  in  min- 
ing and  selling  coal  and  had  a  place  of  busi- 
ness in  the  city  of  New  York.  The  coal  waa- 
furnished  upon  the  order  of  the  steamship 
company,  and,  in  each  instance,  was  charged 
upon  the  libellant's  account  books  to  that  com- 
pany as  well  as  to  the  respective  vessels. 

In  June,  1891,  the  steamship  company  being 
indebted  to  the  libellant  for  coal  delivered  in 
the  sum  of  $25,000,  the  latter  for  its  security 
filed  specifications  of  lien  against  the  vessels 
under  a  statute  of  New  York  providing  for  the 
collection  of  demands  against  ships  and  vessels. 
N.  Y.  Laws  1862,  chap.  482,  p.  956.  Subse- 
quently, upon  an  adjustment  of  accounts  be- 
tween the  parties,  it  was  agreed  that  the  libel- 
lant should  continue  to  furnish  coal  to  the  ves- 
sels of  the  steamship  company,  and  in  its  dis- 
cretion and  for  its  security  to  file  in  the  proper 
ofl^ce  specifications  of  lien  against  each  vesM*! 
for  the  coal  supplied  to  it.  All  the  vessels,  for 
which  the  libellant  had,  up  to  that  time,  fur- 
nished coal,  upon  the  order  of  the  steamship- 
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cK>mpany,  'mere  owned  bj  that  compan j.  But 
aborily  thereafter  the  steamship  compaoy  be- 
gan to  employ  in  its  business  steamers  obtained 
tinder  time  charter  parties.  Amonc:  the  ves- 
sels so  employed  was  the  steamship  Kate. 

The  charter  party  under  which  the  steam- 
ship company  obtained  the  possession  and  con- 
trol of  the  Kate  was  executed  December  15, 
1892.  It  contained,  among  other  conditions, 
the  following: 

*'l.  That  the  owners  shall  provide  and  pay 
for  all  provisions,  wages,  consular  shipping 
and  discharging  fees  of  the  captain,  officers,  en- 
gineers, firemen,  and  crew,  and  shall  pay  for 
the  insurance  of  the  vessel;  also  for  all  engine 
room  and  deck  stores,  and  maintain  her  in  a 
thoroughly  efficient  state  in  hull  and  machin- 
ery for  and  during  the  service. 

*  •  That  the  charterers  fdiall provide  and  pay  for 
aUeoals,  port  charges,  pilotages,  agencies,  com- 
missions, and  allotJier  eliarges  whatsoever^  except 
4>01]  those  above  stated.  That  the  ^charterers 
shall  accept  and  pa^  for  all  coal  in  the  steam- 
er's bunkers  on  delivery,  and  the  owners  shall, 
on  the  expiration  of  this  charter  party,  pay  for 
all  coal  left  in  the  bunkers  each,  at  the  current 
market  prices  at  the  respective  ports  when  she 
is  delivered  to  them." 

•*That  the  charterers  shall  pay  for  the  use  of 
said  vessel  at  the  rate  of  6  shillings  and  6  pence 
per  gross  register  ton  per  calendar  month, 
commencing  from  the  time  the  vessel  (after 
entry  at  the  customhouse)  is  placed  with  clean 
holds  at  charterers'  disposal .  and  at  and  after 
the  same  rates  for  anv  part  of  a  month.  .  .  ." 

"Owners  to  provide  rope,  falls,  block,  and 
•lings  necessary  for  handling  ordinary  cargoes 
up  to  3-ton  weight.*' 

"That  the  captain  shall  prosecute  his  voy- 
age with  the  utmost  despatch,  and  take  every 
advantage  of  wind,  by  using  the  sails  with  a 
view  to  economize  fuel,  and  shall  render  all 
possible  assistance  with  ship's  crews  and  boats. 

*'That  the  captain  (although  appointed  by 
the  owners)  shall  be  under  the  orders  and  direc- 
tion of  Vie  charterers  as  regards  employment, 
agency,  or  other  arrangements;  and  the  charter- 
ers hereby  agree  to  indemnify  the  owners  from 
all  consequences  or  liabilities  that  may  arise 
from  the  captain  signing  bills  of  lading,  or 
otherwise  complying  with  their  orders  and  di- 
rections. That  if  the  charterers  shall  have  rea- 
son to  be  dissatisfied  with  the  conduct  of  the 
captain,  officers,  or  engineers,  they  shall  make 
such  complaint  in  writing  to  the  agent  in  New 
York,  specially  appointed  by  owners,  who 
shall  have  full  power  to  act  on  their  behalf, 
and,  if  necessary,  dismiss  any  of  the  officers 
should  they  find  the  complaints  made  by  char- 
terers are  lustified  and  proved. 

"That  the  charterers  shall  have  permission 
to  appoint  a  supercargo  or  purser,  who  shall 
accompany  the  steamer,  and  be  furnished  free 
of  charge  with  first-class  fare  and  accommo- 
dation, and  see  that  the  voyages  are  prosecuted 
with  the  utmost  despatch. 

"That  the  master  shall  be  furnished,  from 
time  to  time,  with  all  requisite  instructions 
and  sailing  directions,  and  shall  keep  a  full 
and  correct  log  of  the  voyage  or  voyages  in 
462]  which  *the  consumption  of  coal  shall  be 
correctly  entered,  which  are  always  to  be  open 
to  inspection  of  the  charterers  or  their  agents." 
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*'That  the  owners  shall  have  a  lien  upon  all 
cargoes  and  all  subfrcights  for  any  amount  due 
under  this  charier;  and  the  charterers  shall 
have  a  lien  on  the  ship  for  all  moneys  paid  in 
advance  and  not  earned." 

The  owners  of  each  chartered  vessel,  as  the 
libellant  knew,  had  an  agent  for  the  business 
of  the  vessel  at  New  York  city.  The  libellant 
knew  or  could  easily  have  known  what  vessels 
belonged  to  the  steamship  company  and  what 
vessels  were  operated  by  the  latter  under  time 
charters.  It  is  true  that  its  agents  did  not  ex- 
amine the  charter  parties,  nor  make  any  in- 
quiry as  to  their  provisions;  but  from  what 
they  had  always  heard  about  such  instruments 
they  believed  and  assumed,  or  took  it  for 
granted,  that  they  contained  conditions  requir- 
ing the  charterers,  at  their  own  expense,  to 
provide  and  pay  for  all  coals  needed  by  the  ves- 
sel. It  was  under  these  circumstances  that  the 
libellant  furnished  each  vessel  operated  by  the 
steamship  company  with  coal  as  ordered  by 
that  company,  charging  the  company  and  the 
vessel  therefor,  without  making  any  distinc- 
tion in  the  mode  of  keeping  its  accounts  be- 
tween the  vessels  owned  bv  the  steamship 
company  and  those  operated  by  it  under  time- 
charter parties.  Specifications  of  lien  were 
filed  in  the  proper  office  against  each  vessel  to 
which  coal  was  delivered. 

None  of  the  coal  furnished  to  the  chartered 
vessels  was  ordered  by  the  master  of  the  vessel, 
nor  were  any  of  the  bills  therefor  submitted 
to  him  for  approval.  They  were  submitted 
only  to  the  steamship  company.  Nor  did  the 
agents  of  the  chartered  vessels  know  that  coal 
was  supplied  by  the  libellant  on  the  credit  of 
the  vessel,  or  that  any  specifications  of  liea 
were  filed  under  the  local  statute. 

The  coal  received  by  the  chartered  vessels 
was  delivered  at  different  dates,  betweeD 
August  17,  1892,  and  December  81,  1892;  that 
received  by  the  Kate  and  referred  to  in  the 
libel  being  delivered  on  the  2dd  of  December, 
1892. 

The  steamship  company  was  not  informed 
until  after  *December  31, 1892,  of  speci-  [463 
fications  of  lien  having  been  filed  under  the 
statute  against  the  chartered  vessels. 

In  January,  1898.  the  libellant  having  been 
advised  by  the  steamship  company  not  to  re- 
main unprotected  in  the  future,  the  latter  was 
then  informed  by  the  libellant  that  it  had  filed 
specifications  of  lien  against  all  the  vessels,  in- 
cluding those  charter^. 

The  coal  furnished  to  the  chartered  vessela 
was  contracted  for  and  delivered  at  a  time 
when  nothing  was  due  to  the  owners  from  the 
charterer,  the  hire  of  the  vessels  having  been 
paid  in  advance. 

Coal  was  not  required  in  the  interest  of  the 
owners  of  the  chartered  vessels  at  the  time  it 
was  furnished;  for  the  agent  of  each  veasel  had 
sufficient  funds  in  hand,  or  could  have  ob- 
tained sufficient  funds  upon  the  credit  of  the 
vessel,  to  supply  coal  for  any  given  voyage. 

It  may  be  assumed,  for  the  purposes  of  the 
present  case, — although  the  evidence  upon  this 
point  is  not  very  satisfactory, — that  the  libellant 
in  fact  relied  upon  the  credit  both  of  the  char- 
terer and  the  vessel,  and  believed  that  it  ac- 
quired a  lien,  in  each  instance,  by  the  filing  of 
specifications  under  the  statute  of  New  York 
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of  1862.  which  statute  was  Bubsequently 
amended,  but  not  in  any  particular  affecting 
the  determination  of  this  ca.se.  Its  provisions, 
as  far  as  it  is  material  to  refer  to  them,  are  as 
follows: 

•*§  1.  Whenever  a  debt,  amounting  to  $50  or 
upwards,  as  to  a  sea-going  or  ocean-bound 
Tessel,  or  amounting  to  $15  or  upwards,  as  to 
any  other  vessel,  shall  be  contracted  by  tlie 
master,  owner,  charterer,  builder,  or  consignee 
of  any  ship  or  vessel,  or  the  agent  of  either  of 
them  within  this  state,  for  either  of  the  fol- 
lowing purposes: 

*'lst.  On  account  of  work  done  or  materials 
or  other  articles  furnished  in  this  state  for  or 
towards  the  building,   repairing,  fitting,  fur 
nishing,  or  equipping  such  ship  or  vessel. 

"2d.  For  such  provisions  and  stores  fur- 
nished within  this  state  as  may  be  fit  and 
proper  and  for  the  use  of  such  vessel  at  the 
time  when  the  same  were  furnished.  .  . 
Such  debt  shall  be  a  lien  upon  Such  vessel, 
464]  her  tackle,  *apparel,  and  furniture,  and 
shall  be  preferred  to  all  other  liens  thereon, 
except  mariner's  wages." 

'*8.  Such  specification  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  such 
debt  shall  have  been  contracted,  except  that 
when  such  debt  shall  have  been  contracted  in 
either  of  the  counties  of  New  York,  Kings, 
or  Queens,  such  specification  shall  be  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of 
New  York." 

The  charterers  of  (he  Kate  having  failed  to 
pay  for  the  coal  delivered  to  it,  the  present 
libel  was  filed. 

The  decree  of  the  district  court  dismissing 
the  libel  proceeded  upon  two  principal 
grounds:  1.  That  as  the  lil>ellant  did  not  deal 
with  the  owner  of  the  vessel,  or  with  its 
master  or  other  officer,  but  only  with  the 
•charterer,  which  had  no  authority  to  charge 
the  vessel  with  liability  for  coal,  and  as  the 
the  libellant  knew,  or  must  under  the  circum- 
stances be  assumed  to  have  known,  that  the 
•charterer  himself  had  undertaken,  with  the 
owners,  to  furnish  such  coal  as  the  vessel  re- 
ijuired.  there  was  no  lien  under  the  maritime 
law,  citing  The  Stroma,  11  U.  8.  App.  673; 
The  Samuel  MarshaU,  49  Fed.  Rep.  754,  Af- 
firmed in  6  U.  8.  App.  389;  The  Turgot,  L.  R. 
Prob.  Div.  21;  The  Aeronaut,  86  Fed.  Rep. 
497.  2.  That  the  statute  of  New  York,  prop- 
«rly  construed ,  presupposes  for  its  application 
a  relation  of  express  or  implied  authority,  and 
if  that  authority  does  not  exist,  and  that  fact 
is .  known  to  the  materialman,  or  if  he  is 
legally  chargeable  with  knowledge  of  it,  no 
lien  arises,  by  virtue  of  the  statute,  when  the 
transaction  is  with  a  charterer,  any  more  than 
when  the  dealing  is  with  any  other  agent  or 
consignee  known  to  be  unauthorized  and  for- 
bidden to  contract  the  debt;  that  if  the  statute 
be  considered  as  imposing  a  lien  upon  the 
vessel,  notwithstanding  the  libellant  linew,  or 
should  be  held  to  ha\e  known,  that  the  char- 
terer was  required  by  the  charter  party  under 
which  he  controlled  the  vessel  to  provide  him- 
self the  coal  needed  by  it,  then  such  statute  is 
unconstitutional  and  void  in  its  application  to 
commercial  and  maritime  transactions  "as  an 
unreasonable  and  unjust  interference  with 
commerce,  and  as  imposing  an  unjust  burden 


on  ships  as  the  instruments  *of  com-  [40ff 
merce,  boyond  the  power  of  state  authority." 
56  Fed.  Rep.  614. 

Touching  the  first  of  these  grounds  the  con- 
tention of  the  libellant  is.  that  the  stipulation  in 
the  charter  party  binding  the  charterer  to  paj 
for  all  coal  was  only  an  executory  agreement, 
for  the  breach  of  which  the  owner  could  hold 
the  charterer  personally  responsible;  that  the 
law  will  not  permit  the  ow  ner  and  the  charterer, 
by  agreement,  express  or  implied,  to  withdraw 
the  vessel  from  the  operation  of  a  lien  in  favor 
of  those  who  furnish  supplies  to  it  in  a  foreign 
port;  that  even  actual  knowledge,  upon  the 
part  of  the  person  furnishing  supplies,  that  the 
charterer  had  agreed  himself  tQ  furnish,  at  his 
own  expense,  the  coal  needed  by  the  vessel^ 
was  wholly  immaterial  under  the  New  York 
statute. 

We  are  of  opinion  that,  as  the  libellant 
knew,  or,  under  the  circumstances,  is  to  be 
charged  with  knowledge,  that  the  charter 
party  under  which  the  Kate  was  operated 
obliged  the  charterer  to  provide  and  pay  for 
all  the  coal  needed  by  that  vessel,  no  lien  can 
be  asserted  under  the  maritime  law  for  the 
value  of  coal  supplied  under  the  order  of  the 
charterer,  even  if  it  be  assumed  that  the  libel- 
lant in  fact  furnished  the  coal  upon  the  credit 
both  of  the  charterer  and  of  the  v&<«sel.  As  the 
charterer  had  agreed  to  provide  and  pay 
for  all  coal  used  by  the  vessel,  he  had  no  au- 
thority to  bind  the  vessel  for  supplies  furnished 
to  it.  His  want  of  authority  to  charge  the 
vessel  for  such  an  expense  was  known  or 
could  have  been  known  to  the  libellant  by  the 
exercise  of  due  diligence  on  its  part,  under 
the  circumstances,  the  libellant  was  not  en- 
titled to  deliver  the  coal  on  the  credit  of  the 
vessel,  and  its  attempt  to  hold  the  vessel  liable 
is  in  bad  faith  to  the  owner.  The  law  cannot 
approve  or  encourage  such  an  attempt  to 
wrong  the  owners  of  the  vessel.  Neither 
reason  nor  public  policy  forbade  the  owner 
and  the  charterer  from  making  the  arranjm- 
ment  evidence<l  by  the  charter  party  of  De- 
cember 15,  1893.  Tbe  master  of  a  ship  to 
regarded  as  **the  confidential  servant  or  agent 
of  the  owners,  and  they  are  bound  to  the  per- 
formance of  all  lawful  contracts  made  by  him, 
relative  to  the  usual  employment  of  the  ship. 
and  the  repairs  and  other  ^necessaries  r4G6 
furnished  for  her  use.  This  rule  is  established 
as  well  upon  the  implied  assent  of  the  owners^ 
as  with  a  view  to  the  convenience  of  the  com- 
mercial world."  The  Aurora,  14  U.S.  1  Wheat 
96, 101  [4:  45,  46].  "The  vessel  must  set  on, 
and  "the  necessities  of  commerce  require  that 
when  remote  from  the  owner,  he  [the  master] 
should  be  able  to  subject  his  owner's  property 
to  that  liability,  without  which,  it  is  reason- 
able to  suppose,  he  will  not  be  able  to  pursue 
his  owner*s  interesU."  The  St.  Jago  de  Cubm, 
22  U.  S.  9  Wheat.  409.  416  [6:  122, 1241;  Tks 
J.  E.  RumbeU,  148  U.  8.  1  f37:  345].  When, 
therefore,  supplies  are  furnished  to  a  vessel  in 
a  foreign  port,  upon  the  order  of  the  master, 
nothing  else  appearing,  tbe  presumption  it 
that  they  were  furnished  on  the  credit  of  the 
vessel  and  of  the  owners,  and  an  implied  lien 
is  given.  But  no  such  necessity  can  be  sug- 
gested, and  no  such  reason  urged,  in  support 
of  an  implied  lien  for  supplies  furnished  to  a 
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charterer,  when  the  libellant  at  the  time  knew, 
or  by  such  diligence  as  good  faith  required 
could  hnve  ascertained,  that  the  party  upon 
whose  order  they  were  furnished  was  without 
authority  from  the  owner  to  obtain  supplies 
CD  the  credit  of  the  vessel,  but  had  undertaken, 
as  between  itself  and  the  owner,  to  provide 
and  pay  for  all  supplies  required  by  the  vessel. 
There  are  many  cases  in  which  the  recog- 
nition or  rejection  of  liens  under  the  maritime 
law  has  depended  upon  the  diligence  of  par- 
lies in  ascertaining  the  limitations  imposed  by 
the  owners  of  vessels  upon  the  authority  of 
masters.    These  cases  proceed  upon  the  ground 
that  good  faith  must  have  been  exercised  by 
the  party  seeking  to  enforce  a  lien  upon  the 
vessel.     As  they  throw  light  upon  the  present 
inquirv,  it  is  proper  to  refer  to  some  of  them. 
In  Thomas  v.  Oaborn,  60  U.  8.  19  How.  22, 
81,  82  [15:  534,  538],  the  court  said  that  all  the 
commentators  agree  "that  if  one  lend  money 
to  a  master,  knowing  he  has  not  need  to  bor- 
row, he  does  not  act  in  good  faith,  and  the 
loan  does  not  oblige  the  owner.     Valin,  art. 
19;  Emerigon,  Contrat  a  la  Grope,  chap.  4.  ^  8, 
and  the  older  commentators  cited   by  him. 
Boulay-Paty,  Cours  de  Droit  Com.  tit.  1,  §  2; 
Boulay-Paty.  Cours  de  Droit  Com.  lit.  4,  §  14; 
and  see  the  authorities  cited  by  him  in  note  1, 
467]  page  153.  .  .  .  If,"  the  court  ♦said,  ••the 
master  has  funds  of  his  own  which  he  ought  to 
apply  to  purchase  the  supplies  which  he  is 
bound  by  the  contract  of  hiring  to  furnish  him- 
self, and  if  he  has  funds  of  the  owners  which  he 
ought  to  apply  to  pay  for  the  repairs,  then  no 
Case  of  actual  necessity  to  have  a  credit  exists. 
And  if  the  lender  knows  these  facts,  or  has  the 
QieaDS,  by  the  use  of  due  diligence,  to  ascer- 
tain them,  then  no  case  of  apparent  necessity 
Exists  to  have  a  credit,  and  the  act  of  the  mas- 
ter In  procuring  a  credit  does  not  bind  the 
interest  of  the  general  owners  in  the  vessel." 
Xn    the  same  case  it  was  said:    ''We  are  of 
opiDion  Loring  &  Co.  [merchants  who  had 
^iven  a  credit  to  Leach,  to  whom  had  been 
^^ommitted  the  entire  possession,  command, 
^Dd  navigation  of  the  vessel]  had  no  right  to 
^eod  Leach  money,  or  furnish  him  with  sup- 
plies on  the  credit  of  the  ship,  and  cannot  be 
Xaken  to  have  done  so.     Our  opinion  is,  that 
inasmuch  as  the  freight  money  earned  by  the 
"Vessel  was  sufficient  to  pay  for  all  the  needful 
'Repairs  and  supplies,  and  might  have  been 
^^x>Dimanded  for  that  use,  if  they  had  not  been 
"^^rongfully  diverted,  no  case  oi  actual  neces- 
sity to  encumber  the  vessel  existed;  and  as 
Xoring  &  Co.  not  only  knew  this,  but  aided 
Xieach  to  divert  the  freight  money  to  other 
-objects,  they  obtained  no  Hen  on  the  vessel  for 
their  advances." 

In  The  Grapeshoi  v.  Waller  stein,  76  U.  8.  9 
IV all.  129. 136  [19:  651,  654],  the  court,  observ- 
ing that  courts  of  admiralty  do  not  scrutinize 
narrovvly  the  account  against  the  ship,  said: 
•*They  will  reject,  undoubtedly,  all  unwar- 
ranted charges,  but  upon  proof  that  the  fur- 
nishing [of  supplies  and  materials]  was  in  good 
faith,  on  the  order  of  the  master,  and  really 
necessary,  or  honestly  and  reasonably  believed 
by  the  furnisher  to  be  necessary  for  the  ship 
while  lying  in  port,  or  to  fit  her  for  an  in- 
tended voyage,  the  lien  will  be  supported;  un- 
lets it  is  made  to  appear  affirmatively  that  the 
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credit  to  the  ship  was  unnecessary,  either  by 
reason  of  the  master  having  funds  inr  his  pos- 
session applicable  to  the  expenses  incurred,  or 
credit  of  his  own  or  of  his  owners,  upon  which 
funds  could  be  raised  by  tiie  use  of  reasonable 
diligence;  and  that  the  materialman  knew,  or 
could,  by  proper  inquiry,  have  readily  in- 
formed himself  of  the  farts." 

So,  in  Hazleliurst  v.  The  Lulu,  77  U.  8.  10 
Wall.  192.  201-204  [19:  906,  908,  9091.  the 
court  said:  "Good  ♦faith  is  undoubtedly [468 
required  of  a  party  seeking  to  enforce  a  lien 
against  a  vessel  for  such  a  claim  [for  advances 
to  the  master,  or  for  repairs  or  supplies  fur- 
nished at  his  request],  but  the  fact  that  the 
master  had  funds  which  he  ought  to  have 
applied  to  that  object  is  no  evidence  to  estab- 
lish the  charge  of  bad  faith  in  such  a  case 
unless  it  appears  that  the  libellant  knew  that 
fact,  or  that  such  facts  and  circumstances  were 
known  to  him  as  were  sufficient  to  put  him 
upon  inquiry  within  the  principles  of  law  al- 
ready explained.  Express  knowledge  of  the 
fact  that  the*  master  had  sufficient  funds  for 
the  purpose  is  not  necessary  to  maintain  the 
charge  of  bad  faith,  as  it  is  well  settled  law 
that  a  party  to  a  transaction,  where  his  rights 
are  liable  to  be  injuriously  affected  by  notice, 
cannot  wilfully  shut  his  eyes  to  the  means  of 
knowledge  which  he  knows  are  at  hand,  and 
thereby  escape  the  consequences  which  would 
flow  from  the  notice  if 'it  had  actually  been 
received;  or,  in  other  words,  the  general  rule 
is  that  knowledge  of  such  facts  and  circum- 
stances as  are  sufficient  to  put  a  party  upon 
inquiry,  and  to  show  that  if  he  had  exercised 
due  diligence  he  would  have  ascertained  the 
truth  of  the  case,  is  equivalent  to  actual  notice 
of  the  matter  in  respect  to  which  the  inquiry 
ought  to  have  been  made."  Again:  "Viewea 
in  any  light,  it  is  clear  that  necessity  for  credit 
must  be  presumed  where  it  appears  that  the 
repairs  and  supplies  were  ordered  by  the  mas- 
ter, and  that  they  were  necessary  for  the  ship 
when  lying  in  port  or  to  fit  her  for  an  intended 
voyage,  unless  it  is  shown  that  the  master  had 
funds,  or  that  the  owners  had  sufficient  credit, 
and  that  the  repairer,  furnisher,  or  lender 
knew  those  facts  or  one  of  them,  or  that  such 
facts  and  circumstances  were  known  to  them 
as  were  sufficient  to  put  them  upon  inquiry, 
and  to  show  that  if  they  had  used  due  diligence 
they  would  have  ascertained  that  the  master 
was  not  authorized  to  obtain  any  such  relief 
on  the  credit  of  the  vessel." 

In  T/ie  Emily  Souderv.  Pntehard,  84  U.  8. 17 
Wall.  666,  671  [21: 683,  684],  the  court  said  that 
the  presumption  of  law  in  the  absence  of  fraud 
or  collusion,  where  advances  are  made  to  a 
captain  in  a  foreign  port,  upon  his  request,  to 
pay  for  necessary  repairs  or  supplies  to  enable 
his  vessel  to  prosecute  her  voyage,  or  to  pay 
harbor  dues,  or  *for  pilot  age,  towage,  and  [4  fed 
like  services  rendered  to  the  vessel. that  ihey  are 
made  upon  the  credit  of  the  vessel  as  well  as 
upon  that  of  her  owners,  *'can  be  repelled  only 
by  clear  and  satisfactory  proof  that  the  master 
was  in  possession  of  funds  applicable  to  the 
expenses,  or  of  a  credit  of  his  own  or  of  the 
owners  of  his  vessel,  upon  which  funds  could 
be  raised  by  the  exercise  of  reasonable  dili* 
gence,  and  that  the  possession  of  such  funds 
or  credit  was  known  to  the  party  making  the 
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advances,  or  could  readily  have  been  ascer- 
tained bv proper  inquiry." 

In  The  Sarah  Starr,  1  Spragne,  453,  455,  the 
court  said  that  "in  piving  credit  to  the  vessel 
and  owners,  the  materiHlmau  should  act  in 
ffood  faith,  and  he  would  not  be  deemed  to  act 
in  good  faith  if  he  knew  that  the  master  had 
funds  wherewith  to  pay  for  the  supplies,  or,  if 
facts  were  known  to  him  which  would  create 
suspicion  and  put  him  upon  inquiry,  when 
Buch  inquiry  would  have  led  to  the  knowledge 
that  the  master  had  funds,  and  had  no  right, 
therefore,  to  obtain  supplies  on  credit.  That 
is,  if  the  materialman  had  knowledge  that  the 
master  was  acting  in  bad  faith  towards  his 
employers,  or  knew  of  circumstances  which 
ought  to  admonish  him  to  make  inquiry  that 
would  have  led  to  such  knowledge,  then  he 
would  be  affected  with  bad  faith,  as  colluding 
with  the  master,  and  aiding  him  in  violating 
his  duty  to  his'owner.  But  if  the  materialman 
had  no  reason  to  suppose  that  the  master  was 
violating  his  duty  in  obtaining  a  credit,  ho 
might,  upon  request  of  the  masted  trust  to  the 
vessel  and  owners,  and  a  lien  would  thereby 
be  created." 

The  principle  would  seem  to  be  firmly  es- 
tablished that  when  it  is  sought  to  create  a  lien 
upon  a  vessel  for  supplies  furnished  upon  the 
order  of  the  master,  the  libel  will  be  dismi'tsed 
if  it  satisfactorily  appears  that  the  libellant 
knew,  or  ought  reasonably  to  be  charged  with 
knowledge,  that  there  whs  no  necessity  for 
obtaining  the  supplies,  or,  if  they  were  ordered 
on  the  credit  of  the  vessel,  that  the  master 
had,  at  the  time,  in  his  hands,  funds  which  his 
duty  required  that  he  should  apply  in  the  pur- 
chase of  needed  supplies.  Courts  of  admiralty 
will  not  recognize  and  enforce  a  lien  upon  a 
yessel  when  the  transaction  upon  which  the 
claim  rests  originated  in  the  fraud  of  the  mas 
470]  ter  *upon  the  owner,  or  in  some  breach  of 
the  master's  duty  to  the  owner,  of  which  the  li- 
belant had  knowledge,  or  in  respect  of  which 
he  closed  his  eyes,  without  inquiry  as  to  the 
facts. 

If  no  lien  exists  under  the  maritime  law, 
when  supplies  are  furnished  to  a  vessel  upon 
the  order  of  the  master,  under  circumstances 
charging  the  party  furnishing  them  with 
knowledge  that  the  master  cannot  rightfully, 
as  against  the  owner,  pledge  the  credit  of  the 
yessel  for  such  supplies,  much  less  one  is 
recognized  under  that  law  where  the  supplies 
are  furnished,  not  upon  the  order  of  the  mas- 
ter, but  upon  that  of  the  charterer  who  did 
Dot  represent  the  owner  in  the  business  of  the 
yessel,  but  who,  as  the  claimant  knew,  or  by 
reasonable  diligence  could  have  ascertained, 
had  agreed  himself  to  provide  and  pay  for 
such  supplies,  and  could  not,  therefore,  right- 
fully pledge  the  credit  of  the  vessel  for  them. 

2.  But  a  lien  is  claimed  in  virtue  of  the  stat- 
ute of  New  York  giving  u  lien  upon  the  vessel 
for  a  debt  contracted  by  the  master,  owner, 
charterer,  builder,  or  consignee,  on  account 
of  work  done  or  materials  or  other  articles 
furnished  In  the  state  "for  or  towards  the 
building,  repairing,  fitting,  furnishing,  or 
equipping"  the  vessel,  or  for  such  provisions 
and  stores  furnished  within  the  state  "as  may 
be  fit  and  proper  for  the  use  of  such  vessel  at 
the  time  when  the  same    were   furnished." 
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Literally  or  narrowly  construed,  the  statute, 
takes  no  account  of  any  arrangement  or  agree- 
ment between  the  charterer  and  the  owner 
whereby  the  authority  of  the  former  to  pledge^ 
the  credit  of  the  vessel  is  restricted,  although 
the  conditions  under  which  the  charterer  ob- 
tained possession  and  control  of  the  vessel 
were  known  or  could  reasonably  have  become^ 
known  to  the  person  with  whom  the  charterer 
contracted. 

We  are  of  opinion  that  the  statute  need  not 
and  should  not  be  so  construed.  It  ought  not 
to  be  so  interpreted  as  to  put  it  in  the  power  of 
the  charterer  and  the  person  with  whom  he 
contracts  to  combine  for  the  purpose  of  ac- 
complishing a  result  inconsistent  with  the- 
known  agreement  between  the  charterer  and 
the  owner. 

If  the  libellantin  this  case  had  furnished  the 
coal  upon  the  *order  of  the  master,  and  [47 1 
without  knowledgeor  notice  that  the  vessel  was 
operated  under  a  charter  party,  or  if  coal  had 
been  furnished  upon  the  order  of  ihecharlerer  as 
well  as  upon  the  credit  of  the  vessel,  under  cir- 
cumstances which  did  not  charge  libellant 
with  knowledge  of  the  terms  of  the  charter 
party,  but  charged  it  only  with  knowledge  of 
the  fact  that  the  vessel  was  being  operated 
under  a  charter-party,  a  different  question 
would  be  presented. 

It  is  unnecessary  for  the  decision  of  this  case- 
to  consider  whether  the  statute  of  New  York, 
if  interpreted  as  claimed  by  the  libellant^ 
would  be  repugnant  to  the  commerce  clause  of 
the  Constitution.  We  decide  only  that  libel- 
lant  has  no  lien  on  the  vessel  under  the  mari- 
time law,  and  that  the  statute  of  New  York» 
reasonably  construed,  does  not  assume  to  give- 
a  lien  where  supplies  are  furnished  to  a  foreiga 
vessel  upon  the  order  of  the  charterer,  with 
knowledge  upon  the  part  of  the  person  or  cor> 
poration  furnishing  them  that  the  charterer 
does  not  represent  the  owners,  but  by  contract 
with  them  has  undertaken  to  furnish  such 
supplies  at  his  own  cost. 

The  decree  of  the  District  Court  dismiising  the^ 
libel  is  thtrefore  a  firmed. 


NEW  ORLEANS  WATERWORKS  COM- 
PANY, Appt, 

CITY  OF  NEW  ORLEANS. 

(See  S.  C.  Roporter*8  ed.  471-482.) 

Want  of  necessary  parties— discretion  of  a  mt#- 
nicipal  body — eT{joining  ordinances. 

1.  A  decree  declarinff  ordinances  of  a  city  irrant- 
ingr  fraDcbises  or  pri%ileR'ea  to  t>e  null  and  void 
will  Dott>e  made  if  none  of  the  persons  interested 
and  for  whose  t>eDeflt  the  ordinances  were  passed 
are  made  parties. 

2.  A  court  of  equity  oanoot  properly  interfere 

Hfote.—As  to  when  a  judgment  at  law  wiU  be  en- 
Joined  l>y  a  hiU  in  equity^  see  note  to  Davis  v. 
Tileston.  12:  366. 

As  to  necessary  parties  in  equitv*  see  note  to  Mar-^ 
shall  V.  Beverley,  5:  97. 

As  to  equity  jurisdictUm  after  triml  at  lair,  Bern 
note  to  Smith  v.  M'lver,  6:  152L 
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with,  or  in.  adraace  restraia,  the  discretion  of  a 
municipal  body  while  It  is  in  the  exercise  of 
powers  that  are  legrislative  in  their  character. 
IL  The  poiBsaffe  of  ordinances  by  municipal  bodies 
by  virtue  of  powers  deiefrated  by  tbe  legrislature 
are  leffislatiTe  acta  which  a  court  of  equity  will 
not  enjoin. 

[No.  134.] 

Argued  Notember  4,  1896,    Decided  November 

SO,  1896, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  sustaining  a  demurrer  to  tbe 
complaint  and  dismissing  a  suit  in  equity 
brought  by  the  New  Orleans  Waterworks 
Company,  plaintiflf.  against  the  city  of  New 
Orleans,  to  compel  the  city  to  cancel  certain 
ordinances  and  grants  made  and  granted  by  it 
to  various  persons  to  lay  pipes  through  which 
to  draw  water  for  their  own  use  from  the 
Mississippi  river  and  also  to  restrain  the  city 
from  granting  other  like  grants  Or  privileges  to 
othen). 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  R.  Beckwith  for  appellant. 

Messrs.  Samuel  L.  Gilmore*  Henry  J. 
Leovy»  and  Thomas  J.  Semmes  for  appellee. 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  suit  was  determined  in  the  court  below 
upon  demurrer  to  the  bill.  The  question  pre- 
sented is  whether  the  bill  set  forth  a  cause  of 
action  entitling  tbe  appellant,  who  was  the 
plaintiff  below,  to  the  relief  asked. 

The  case  made  by  the  bill  is  substantially  as 
follows:  By  the  5th  section  of  the  act  of  the 
general  assembly  of  Louisiana,  commonly 
known  as  act  No.  33,  extra  session  of  1877,  it 
was  provided  that  the  New  Orleans  Water- 
works Company,  in  its  corporate  capacity, 
should  own  and  possess  tbe  privileges  acquired 
by  the  city  of  New  Orleans  from  the  Commer- 
cial Bank;  that  it  should  have,  for  fifty  yeara 
from  the  passage  of  the  act,  the  exclusive  priv- 
ilege of  supplying  the  city  of  New  Orleans  and 
its  inhabitants  with  water  from  the  Mississippi 
river,  or  any  other  stream  or  river,  by  means 
of  pipes  and  conduits,  and  for  erecting  or  con- 
structing any  necessary  works  or  engines  or 
machines  for  that  purpose;  that  it  might  con- 
tract for,  purchase,  or  lease  any  land  or  lots  of 
ground,  or  the  right  to  pass  over  and  enter  the 
same  from  time  to  time  as  occasion  required, 
through  which  it  might  be  necessary  to  convey 
the  water  into  said  city,  or  to  distribute  the 
same  to  the  inhabitants  of  said  city,  and  con- 


Municipal  ordinances,  authi)r!ty  to  make;  reason' 
ahleness;  must  he  consistent  with  general  laws; 
must  be  imvariial  and  general,  certain  and  defi- 
nite; must  not  contravene  common  right  nor  re- 
strain trade^  nor  auUiorize  a  nuisance;  when 
equity  will  en^in. 

Ordinances  passed  by  a  municipal  corporation 
onder  the  powers  conferred  by  its  charter  derive 
their  authority  from  tbe  letrislative  power  of  the 
state,  and  not  merely  from  tbe  munici(>al  author- 
ity passlnir  them.  The  legislature  of  a  state  may 
delegate  to  municipal  corporations  the  power  to 
make  by-laws  and  ordinances,  and  when  so  passed 
they  have  tbe  force  and  effect  of  tbe  iegisiative  act 
within  the  limits  prescribed  for  it.  State,  Burton, 
V.  Williams,  11  8.  a  288;  Taylor  v.  Carondeiet,  22 
Mo.  105;  Heland  v.  Lowell,  8  Allen,  407, 81  Am.  Dec. 
erU;  McDermott  v.  Board  of  Police,  6  Abb.  Pr.  422; 
Jones  V.  Firemen^s  Fund  Ins.  Co.  2  Daly,  807;  St. 
Louis  V.  Manufaoiurers*  Sav.  Bank,  49  Mo.  &74;  St. 
Liouis  V.  Boffinger,19  Mo.  13, 15;  Brick  Presbjrterian 
Church  Corp.  v.  New  York,  5  Cow.  538;  Mason  v. 
Bbawneetown,  77  111.  638;  Starr  v.  Burlington,  45 
Iowa,  87;  Indianapolis  v.  Indianapolis  Gaslight  &C, 
Co.  66  Ind.  396;  State  v.  Tryon,  39  Conn.  188;  Des 
Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  506,  24  Am. 
Bep.  756;  Milne  v.  Davidson,  5  Mart.  N.  S..  409,  16 
Am.  Dec  189;  Gabel  v.  Houston,  29  Tex.  338;  Bear- 
den  V.  Madison,  78  G a.  184;  Burmelscer  v.  Howard, 
1  Wash.  Terr.  208;  Wrtfirht  v.  Chicago  &  N.  R.  Co.  7 
HL  App.  438;  St.  Louis  v.  Foster,  52  Mo.  513;  Bott  v. 
Pratt,  83  Minn.  823,  53  Am.  Rep.  47;  Wheeler  v.  Cin- 
cinnati. 19  Ohio  St.  19,  2  Am.  Rep.  868;  Smith  v. 
Marstun,  5  Tex.  426. 

The  power  to  make  ordinances,  when  not  ex- 
pressly given.  Is  implied  as  incident  to  the  very  ex- 
istence of  a  corporation,  but  in  tbe  case  of  an 
express  grant  of  tbe  power  to  enact  by-taws  limited 
to  certain  specified  cases  and  for  certain  purposes, 
tbe  corporate  power  of  legislation  is  confined  to 
tbe  objects  specified.  State  v.  Ferguson,  88  N.  U. 
424;  Child  v.  Hudson  Buy  Co.  2  P.  Wms.  207. 

A  municipal  corporation  must  act  within  the 
limits  of  its  delegated  powers,  but  may  pass  ail 
laws  neceasary  or  proper  to  carry  into  effect  a 
given  power.    Ex  parte  Burnett,  30  Ala.  46L 
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Tbe  enumeration  of  special  cases,  however,  does 
not,  unless  tbe  intent  be  apparent,  exclude  tbe  im- 
plied power  any  further  than  necessarily  results 
from  the  nature  of  the  special  provisions.  DilU 
Mun.  Corp.  6  316;  Heisembrittle  v.  Charleston,  8 
McMull.  L.  233;  Wadleigb  v.  Gilman,  12  Me.  408,28 
Am.  Dec.  188:  State  v.  Freeman,  88  N.  H.  426;  State 
v.  Clark,  28  N.  11.  176,  61  Am.  Dec.  611;  Collins  v. 
Hatch,  18  Ohio,  523, 51  Am.  Dec.  465:  Com.  «v. 
Turner,  1  Cusb.  493;  New  Orleans  v.  Pbilippi,  9  La. 
Ann.  44:  Re  Wan  Yin  (**Lauu(lry  License  Case'*)  2S 
Fed.  Rep.  701:  Indianapolis  v.  Indianapolis  Gas- 
light  &  C.  Co.  66  Ind.  3iJ6. 

In  State,  Taintor,  v.  Morristown,  83  N.  J.  L.  57, 
Depue,  J.,  said  that  ''a  special  grant  of  power  to  a 
municipal  corporation  .  .  .  Is  a  delegation  of  an 
authority  to  legislate  by  ordinance  on  tbe  enum- 
erated Mubjects.  and  does  add  to  tbe  powers  in* 
oident  to  tbe  creation  of  a  corporation.** 

The  power  vested  by  legislation  in  a  city  corpora^ 
lion  to  make  ordinances  for  its  own  government 
does  not  give  the  power  to  enlarge,  diminish,  or 
vary  its  powers  by  its  ordinances.  Andrews  v.Unlon 
Mut.  F.  Ins.  Co.  87  Me.  256:  Thompson  v.  Roe,  63  CJ. 
S.  22  How.  422  (16:  387);  Thomas  v.  Richmond.  79  U. 
S.  12  Wall.  849  (20:  453);  State,  Farnsworth,  v.  Mu- 
nicipal Court  of  St.  Paul,  32  Minn.  829;  Com.  v.  Roy« 
140  Mass.  432;  State,  Kercheval,  v.  Nashville,  15  Lea« 
607, 54  Am.  Rep.  427;  Mays  v.  Cincinnati,  1  Ohio  St. 
268;  State,  Breniger,  v.  Belvidere,  44  N.  J.  L.  850; 
St.  Luke*s  Church  v.  Mathews,  4  Desauss.  Bq.  585, 
6  Am.  Elep.  619;  Lake  View  v.  Letz,  44  III.  81;  Am* 
boy  V.  Sleeper,  81  lU.  499;  Third  Municipality  v. 
Ursuline  Nuns,  2  La.  Ann.  611. 

Where,  by  statute,  power  is  granted  to  the  com- 
mon council  of  a  municipal  corporation,  without 
fiutbority  to  delegate  tbe  same,  and  tbe  common 
council  attempt  to  delegate  the  power  to  a  suborn 
dinate  by  ordinance,  tbe  ordinance  is  void. 
Thompson  v.  Schermerhom,  66  N.  Y.  92,  66  Am. 
Dec.  885. 

.  Power  was  given  to  a  municipal  corporation  to 
sell  and  alienate  all  public  lots  or  parcels  of  land 
within  their  ^risdiction;  and  they  afterwards 
passed  an  ordinance  alleged  to  be  a  dedication  of 
certain  timbered  lands  to  tbe  common  use  of  the 
citizens.    Held,  that  the  corporation  bad  no  au- 
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•truct,  dig,  or  cause  to  be  opened  any  canals 
or  trenches  whatsoever  for  the  conducting  of 
the  water  of  the  rivers  from  any  pince  or  places 
it  deemed  fit.  and  raise  and  construct  such 
dykes,  mounds,  and  reservoirs  as  might  be  re 
quired  for  securing  and  carrying  a  full  supply 
of  pure  water  to  the  city  and  its  inhabitants; 
enter  upon  and  survey  such  lands  as  it  might 
473]  think  proper,  in  order  to  ascertain  *the 
best  mode  of  furnishing  a  supply  of  water,  and 
lay  and  place  any  number  of  conduits  or  pipes 
or  aqueducts,  and  cleanse  and  repair  the  same 
through  or  over  any  of  the  lands  or  streets  of 
the  city,  provided  the  same  should  not  be  an 
obstruction  to  commerce  or  free  circulation. 

The  18th  section  of  the  same  act  provided: 
''That  nothing  in  this  act  shall  be  so  construed 
as  to  prevent  the  city  council  from  granting  to 
any  person  or  persons,  contiguous  to  the  river, 
the  privilege  of  laying  pipes  to  the  river  exclu- 
sively for  his  own  or  their  own  use." 

While  the  New  Orleans  Waterworks  Com- 
pany was  proceeding  under  the  above  legisla- 
tive enactment  constituting  its  charter,  the 
Louisiana  Constitution  of  1879  was  adopted. 
By  article  258  of  that  Constitution  it  was  pro- 
Tided:  "All  rights,  actions,  prosecutions, 
claims,  and  contracts,  as  well  of  individuals  as 
of  bodies  corporate,  and  all  laws  in  force  at  the 
time  of  the  adoption  of  this  Constitution,  and 
Dot  inconsistent  therewith,  shall  continue  as  if 
the  said  Constitution  had  not  been  adopted.  | 


But  the  monopoly  features  in  the  charter  of 
any  corporation  now  existing  in  the  state,  save 
Bur.h  as  may  be  contained  in  the  charters  of 
railroad  companies,  are  hereby  repealed." 

After  this  constitutional  provision  took 
effect,  the  city  council  of  New  Orleans  passed, 
November  15,  1882,  an  ordinance  allowing 
Robert  £.  Rivers,  the  lessee  of  the  St.  Charles 
Hotel  in  New  Orleans,  "the  right  of  way  and 
privilege  to  lay  a  water  pipe  from  the  Missis- 
sippi river,  at  any  point  opposite  the  head  of 
Common  or  Gravier  streets,  through  either  of 
these  streets  to  said  hotel,  its  front  and  side 
streets,  with  all  needed  attachments  and  appur- 
tenances, and  to  distribute  said  water  through 
said  hotel  as  said  Rivers,  or  lessee,  may  desire 
from  said  pipes."  etc. 

Rivers  being  about  to  take  the  benefit  of  thia 
ordinance,  the  waterworks  company  com- 
menced suit  against  him  in  the  circuit  court  of 
the  United  States  for-  the  eastern  district  of 
Louisiana,  in  which  it  sought  a  decree  perpet- 
ually restraining  him  from  laying  pipes,  con- 
duits, or  mains  in  the  public  streets  of  New 
Orleans  for  the  purpose  of  conveying  water 
from  the  Mississippi  river  to  his  hotel.  The 
company  proceeded  in  *that  suit  upon  the[474 
ground  that  it  had  a  valid  contract  with  the 
state  and  city  for  an  exclusive  right  for  the  full 
term  of  fifty  years,  from  March  31,  1877,  of 
supplying  the  city  of  New  Orleans  and  its  in- 
habitants, other  than  those  contiguous  to  the 


thority  to^dedicate  these  lands  to  the  common  use  of 
the  citizens;  and  that  an  injunction  ougbt  not  to  b^ 
aranted  restraining  the  alienation  of  them.  Wright 
y.  Victoria,  4  Tex.  876. 

Nor  can  the  presumption  be  indulged  that  the 
legislature  intended  tbat  ordinances  passed  by  tbe 
otty  should  be  superior  to,  and  take  the  place  uf.  tbe 
freneral  law  of  tbe  state  upon  the  same  subject. 
March  v.  Com.  12  B.  Mun.  25;  Hotbscbild  v.  Darien, 
69  Oa.  fi03;  Jefferson  City  v.  Courtmire,  9  Mo.  tfSiS: 
Re  Sic  73  Cai.  U2;  State  v.  Oleson, :»  Minn.  507. 

City  authorities  cannot,  by  ordinance,  declare 
those  acts  offenses  against  the  city  which,  by  the 
ireneral  law,  are  defined  and  made  punishable  as 
offenses  against  the  state.  New  Orleans  v.  Miller, 
7  La.  Ann.  651;  Brooklyn  v.  Toynbee,  31  Barb.  282. 

Ordinances  other  than  those  passed  by  virtue 
of  an  express  grant  or  power  must  be  reasonable 
and  not  oppressive.  Boston  v.  Shaw,  1  Met.  I'M 
Com.  V.  Worcester,  8  Pick.  46*3;  State,  Delaware,  L. 
ft  W.  R  Co.  V.  East  Orange,  41  N.  J.  L.  127;  Kip  v. 
Paterson,  26  N.  J.  L.  296;  Dayton  v.  Quigley,  29  N. 
J.  Bq.  77;  People  v.  Throop,  12  Weud.  183;  Com.  v. 
8teffee,7  Bush,  161;  Ex  parte  Frank.  52  CaL  606,28 
Am.  Bep.  642;  Memphis  v.  Winflcld,  8  Humph.  707; 
Waters  v.  Lt*ecb,  8  Ark.  110;  Com.  v.  Robertson,  5 
Cusb.  438;  Fisher  v.  Harnsburg,  2  Grant,  C'as.  291; 
Northern  Lil)ertic8  Comrn.  v.  Northern  Liberties 
Oas  Co.  12  Pa.  818;  Columbia  v.  Beasley,  1  Humph. 
28:!,  84  Am.  Dec.  646;  Pedrick  v.  Bailey,  12  Gray,  161; 
Whyte  V.  Nashville.  2  Swan.  864;  State  v.  Freeman, 
88  N.  H.  426;  Dunham  v.  Rochester.  5  Cow.  462;  Tug> 
man  v.  Chicaso,  78  III.  405;  Clasoo  v.  Milwaukee,^aO 
Wis.  816;  Baltimore  v.  Radecke.  49  Md.  217,  33  Am. 
Rep.  289;  Kirkham  v.  Russell,  78  Va.  956;  State  v. 
Jersey  City,  37  N.  J.  L.  848;  Corrigan  v.  Gage,  68 
Mo.  541. 

An  ordinance  cannot  be  held  to  k>e  unreasonable 
which  is  expressly  autborisied  by  the  legislature. 
A  Coal  Float  v.  Jefferson vi lie,  112  [nd.  19;  Chamber- 
lain ▼.  EvansviUe,  77  lod.  542;  State  v.  Clarke,  54 
Mo.  17, 14  Am.  Rep.  471. 

Whenever  an  ordinance  appears  to  be  unreason- 
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able  or  oppressive  it  may  be  declared  void.    Cool* 
ey.  Const.  Lim.  4th  ed.  243. 

Tbe  question  of  reasonableness  is  to  be  decided 
by  the  court  and  on  the  facts  of  each  special  case. 
Hudstin  V.  Thome,  7  Paige,  261;  Austin  v.  Murray, 
16  Pick.  121;  Boston  v.  Shaw,  1  Met.  1:10;  Com.  v. 
Worcester.  3  Piok.  462;  Re  Vandine.  6  Pick.  187, 17 
Am.  Dec.  351;  Puxson  v.  Sweet.  13  N.  J.  L.  196;  Com. 
V.  St  odder,  2  Cush.  562.  48  Am.  Dec  879;  Brooklyifr 
V.  Breslin,  57  N.  Y.  581;  Ex  parte  Frank.  58  Gal.  OOflk, 
28  Am.  Rep.  642;  Buffalo  v.  Webster.  10  Wend.  IdO; 
Dunham  v.  Rochester,  5  Cow.  462;  K needier  t. 
Norristown,  100  Pa.  368,  45  Am.  Rep.  884;  State  v. 
Jersey  City,  87  N.  J.  L.  848;  Clason  v.  Milwaukee,  80 
Wis.  316. 

And  the  presumption  Is  In  favor  of  its  reasonable- 
ness unless  the  contrary  apitearaon  the  face  of  the 
ordinance,  or  is  established  by  proper  evidence. 
Van  Hook  v.  Selma.  70  Ala.  861, 45  Am.  Rep.  85. 

The  power  to  make  ordinances  must  not  only  be 
exercised  strictly  within  the  limits  of  tbe  charter 
but  in  perfect  subordination  to  tbe  Consiltution 
and  general  law  of  tbe  land  and  the  rights  depend- 
ent thereon.  Burlington  v.  Kellar,  18  Iowa,  65; 
Waters  v.  Leech,  3  Ark.  115;  State  v.  Lang8ton.88 
N.  C.  69-i;  Washington  v.  Hammond,  76  N.  C  88; 
Philadelphia  &  R.  R.  Co.  v.  Ervin,  88  Pa.  71, 83  Am. 
Rep.  726;  Savannah  v.  Hussey,  21  Ga.  80;  State  t. 
Caldwell,  3  La.  Ann.  435. 

An  ordmance  which  is  repugnant  either  to  tbe 
Constitution  or  general  laws  is  ipso  facto  void. 
Ex  parte  Kubnck,  85  Cal.  274.  9  L.  R.  A.  4S2;  Ult. 
nois  C.  R.  Co.  v.  Bloomington,  76  III.  447;  Cullinao 
y.  New  Orleans,  28  La.  Ann.  102;  SUte,  Hahn,  t* 
Hardy>  7  Neb.  877;  Wuod  v.  Brooklyn,  14  Barb.  425; 
Livingston  V.Albany,  41  Ga.  22;  Wilkesbarre  aty 
Hospital  V.  Luzerne  County,  84  Pa.  59;  Indianapolis 
V.  Indianapolis  Gaslight  &  C.  Go.  66  Ind.  aM;  Pester- 
fleld  V.  Vickers.  3  OUdw.  205;  State  v.  Caldwell  8 
La.  Ann.  435;  Haywood  v.  Savannah,  12  Ga.  404; 
Savannah  "v.  Hussey,  21  Ga.  80;  New  York  v.  Nich- 
ols, 4  Hill,  200;  Philips  V.  Wickham,l  Paige,  500; 
Cowen  V.  West  Troy,  43  Barb.  48;  Scbenley  v.  Com.  86 
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HfMlmfppi  riyer,  with  water  from  thit  streain 
bj  means  nf  pipes  and  conduits  placed  in  the 
•trceta  of  that  city,  and  that  the  obligation  of 
that  contract  WAS  protected  by  the  Constitution 
of  the  United  States  against  impairment  by  any 
BCt  of  the  state.  Rivers  claimed  the  right  to 
proceed  with  the  consiruction  of  pipes,  mains. 
and  conduits  under  the  authority  of  the  ordi- 
niDce  above  referred  to,  which  rested  for  its 
▼alidity,  as  he  claimed,  upon  the  Constitution 
and  laws  of  Louisiana. 

The  bill  filed  by  the  Waterworks  Company 
mgafnst  Rivers  was  dismissed  in  the  circuit 
court,  and  upon  appeal  to  this  court  the  judg- 
ment of  dismissal  was  reversed,  with  the  direc- 
tion to  enter  a  decree  perpetually  restraining 
'Rivers,  as  prayed  for  in  the  bill  filed  by  the 
waterworks  company.  The  opinion  in  New 
OHeant  Waterioorks  Co.  v.  Rivers,  115  Q.  8. 
674  [29:  525],  states  fully  the  grounds  upon 
which  this  cuurt  proceeded. 

In  1882  the  St.  Tammany  Waterworks  Com- 
pany was  organized  under  the  general  laws  of 
Louisiana  for  the  purpose  of  furnishing  and 
supplying  the  inhabitants  of  the  city  of  New 
Orleans  and  other  localities  contiguous  to  the 
line  of  its  works  with  an  ample  supply  of  clear 
and  wholesome  water  from  such  rivers, 
streams,  and  other  fountain  sources  as  might 
be  found  most  available  for  such  purpose  by 
means  of  pipes  and  conduits.    The  company 


being  about  to  take  steps  to  obtain  authoritj 
for  bringing  into  New  Orleans  the  waters  of 
the  Bogue  Falaya  river  in  the  parish  of  St 
Tammany,  and  distributing  the  same  bv  means 
of  pipes,  mains,  and  conduits  placed  in  the 
streets  of  the  city  parallel  with  those  con- 
structed by  the  New  Orleans  Waterworks 
Company,  the  latter  corporation  instituted,  in 
the  circuit  court  of  the  United  States  for  th» 
eastern  district  of  Louisiana,  a  suit  for  an  in- 
junction to  restrain  the  other  company  from 
carrying  out  its  scheme.  On  appeal  from  the 
decree  of  the  circuit  court  granting  the  injunc- 
tion, *this  court  reaffirmed  the  principles [4 7 5 
announced  in  the  Rivers  Com,  saying:  *'As  the 
exclusive  right  of  the  appellee  to  supply  the 
city  of  New  Orleans  and  its  inhabitants  with 
water  was  not  restricted  to  water  drawn  from 
the  Mississippi  river,  but  embraced  water  from 
any  other  stream,  it  is  impossible  to  distin- 
guish this  case  in  principle  from  that  of  Nem 
Orleans  Waterworks  Co.  ▼.  Rivers,  supra. 
Upon  the  authority  of  the  latter  case  it  must 
be  held  that  the  carrying  out  by  the  appellant 
of  its  scheme  for  a  system  of  waterworks  in 
New  Orleans  would  be  in  violation  of  the 
rights  of  the  appellee,  and  that  the  state  Con* 
slitution  of  1879,  so  far  as  it  assumes  to  with- 
draw the  exclusive  privileges  granted  to  the 
appellee,  is  inconsistent  with  the  clause  of  the 
national  Constitution  forbidding  a  state  from 


Fa.  29. 78  Am.  Dec  359;  State  v.  Lindsay,  84  Ark.  872; 
State  V.  Clarke,  54  Mo.  17, 14  Am.  Rep.  471;  Clarke  v. 
Rochester.  28  N.  T.  605;  State,  White,  v.  Bayonne, 
49  N.  J.  L.  811;  Newton  v.  Bclger,  143  Mass.  59S;  State, 
Loafer.  V.Newark  Bd.  of  Health,  48  N.  J.  L.  452: 
Zz  paarU  Kearney,  55  Cal.  212;  Volk  v.  Newark,  47 
N.  J.  L.  117:  State  v.  Brittain,  88  N.  C.  584;  Cape 
Girardeau  v.  Riley.  72  Mo.  220. 

Ordinances  must  be  impartial  and  of  preneral  ap- 
plication; special  and  unwarranted  discriminut ions 
in  particular  cases  are  Dot  to  be  allowed.  Dill.  Mun. 
Corp.  1 832;  Soon  Hing  v.  Crowley.  113  U.  8.  7U8  (28: 
1145);  £xpar(eCbiD  Yan,  eOCdl.  78:  Baton  Roufre 
W.  Cremonini,  36  La.  Ann.  247;  Hudson  v.  Thome,  7 
¥>a1fre.  261:  Chicago  v.  Rumptr,  45  lU.  00, 02  Am. 
t>ec.  106;  De  Ben  v.  Gerard,  4  La.  Ann.  30;  Whyte 
Xr.  Nashville,  2  Swan,  864:  Zaoone  v.  Mound  City,  108 
^1.  5d2;  Citizens*  Gas  &  Mm.  Co.  v.  El  wood,  114  Ind. 


An  ordinance  must  be  certain  and  deflnlte.  It 
oat  be  certain  in  its  definition  of  the  offense  and 
rtain  in  the  penalty  inflicted.  Becker  v.  Wash- 
inirton.  04  Mo.  380;  Tappan  v.  Younir.  0  Daly,  357: 
Sbreveport  v.  Roos.  85  La.  Aon.  1010;  San  Fran- 
«f0co  Pioneer  Woolen  Factory  v.  Brlckwedel,  60 
Cat  166:  McConvUI  v.  Jersey  City,  80  N  J.  L.  42. 

An  ordinance  in  contravention  of  a  common 
Tiffbt  is  voitl.  Hay  den  v.  Noyes.  5  Conn.  801;  Wil- 
lard  V.  Killinfrworth,  8  Conn.  247;  Taylor  v.  Gris- 
wold.  14  N.  J.  L.  222, 27  Am.  Dec.  33;  CJason  v.  Mil- 
waukee, 30  Wis.  816;  State  v.  Mott,  61  Md.  207,  48 
Am.  Rep.  105. 

Power  to  pass  ordinances  in  restraint  of  trade 
will  not  be  presumed  under  a  general  granc  of 
power  to  a  municipal  corporation  to  pass  ordi- 
nances. Ex  varte  Frank,  52  Cal.  606.  28  Am.  Rep. 
642;  St.  Louts  x.  Grone,  46  Mo.  674:  State  v.  Fisher, 
ftt  Mo.  174:  St.  Paul  v.  Traeger,  25  Minn.  248. 88  Am. 
Bep.  462:  Hayes  v.  Appieton,  24  Wis.  543. 

No  ordinance  ot  a  municipal  corporation  can 
lawfully  authorize  the  creation  of  a  pnvato  nuis- 
ance, and  it  follows  that  no  such  ordinance  will 
justify  him  who  creates  one.  Ma^terson  v.  Short, 
7  Robt.  24L 
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Thougrh  srenerally  equity  will  not  Interfere  with 
proceedjngs  brought  to  punish  a  violation  of  mu- 
nicipal ordinances,  yet  there  are  exceptions  to  thta 
rule.  Morris  Canal  &  B.  Co.  v.  Jersey  City,  12  N.  J. 
Eq.  252;  Marvin  Safe  Co.  v.  New  York,  88  Hun,  146; 
Schwab  V.  Madison,  40  Ind.  880;  Dodge  v.  Council 
Bluffs.  57  Iowa,  560. 

Equity  will  not  restrain  legislation  by  the  coun- 
cil of  a  municipal  corporation,  but  may  enjoin  the 
officers  or  members  from  carryinfr  out  illegal  legis- 
lation. Poyer  v.  Des  Plainee,  20  111.  App.  80;  Moore 
V.  Hoffman.  2  Cin.  Super.  Ct.  458;  Whitney  v.  New 
York,  28  Barb.  233. 

When  an  ordinance  on  appeal  or  error  has  been 
declared  void  by  a  court  of  competent  Jurisdiction, 
sutNiequent  actions  besrun  under  the  same  ordi- 
nance may  be  enjoined  on  the  ground  that  they  are 
vexatious  and  oppressive.  Taylor  v.  Pine  Bluff,  84 
Ark.  603;  Marvin  Safe  Co.  v.  New  York, 88  Hun,  1ltf» 

Equity  has  Jurisdiction  to  enjoin  a  municipal  cor» 
poration  from  enforcing  a  void  ordinance  at  the 
suit  of  any  person  injuriously  affected  thereby. 
Baltimore  v.  Radecke,  40  Md.  217.83  Am.  Rep.  280. 

But  in  all  cases  before  an  injunction  can  be  de- 
creed to  restrain  a  corporation  from  the  abuse  of 
its  franchises  by  the  adoption  of  ordinances  or  acta 
which  will  produce  injury  to  individuals  it  must 
appear  that  the  acts  complained  of  are  unauthor- 
ized and  injurious,  and  of  such  a  character  that 
full  and  adequate  relief  cannot  t>e  had  at  law. 
West  V.  New  York,  10  Paige,  530;  Morris  Canal  ft  a. 
Go.  V.  Jersey  City,  12  N.  J.  Eq.  258. 

An  injunction  does  not  lie  to  prevent  a  mayor 
from  siirninff  an  ordinance  when  the  intended  or- 
dinance is  a  repeal  of  one  under  which  a  valid  con- 
tract has  been  entered  into.  New  Orleans  Elev. 
R.  Co.  V.  New  Orleans,  30  La.  Ann.  127. 

Equity  will  not  lend  its  aid  to  enforce  by  injunc- 
tion the  by-laws  or  ordinances  of  a  municipal  cor- 
poration restraining  an  act,  unlesM  the  act  is  shown 
to  t)e  a  nuieance  ver  se.  Waupun  v.  Moore,  84  Wis. 
450;  Hudson  v.  thorne,  7  Paige,  28L 
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passing  any  ]aw  impairing  the  obligation  of 
contracts."  St.  Tammany  Waterworks  Co.  v. 
New  OrUans  Watetnoorks  Co.  120  U.  S.  64,  67 
[30:  563,  5641. 

The  present  suit  was  brought  February  8, 
1894,  by  the  New  Orleans  Waterworks  Com- 
pany against  the  city  of  New  Orleans.  The 
bill  sets  out  the  foregoing  facts,  and  gives  the 
history  of  the  two  cases  to  which  reference 
has  been  made. 

It  further  alleged  that  after  the  above  ad- 
judications the  defendant  continued  to  make 
and  promulgate  ordinances  conferring  upon 
individuals  and  corporations  the  right  to  lay 
pipes  and  mains  through  the  streets  and  public 
ways  of  New  Orleans  to  premises  not  contigu- 
ous to  the  rivers  and  waters  with  which  said 
pipes  and  mains  connected,  from  which  the 
water  supply  is  drawn  and  consumed  within 
the  city  of  New  Orleans,  such  premises  not 
being  included  in  the  proviso  in  the  plaintifl^s 
charter  relating  to  the  owners  of  properly  con- 
tiguous to  said  waters;  that  the  defendant  has 
continued  to  pass  and  promulgate  such  ordi- 
nances, and  threatens  to  continue  to  do  so  in 
the  future;  that  the  ordinances  set  forth  by 
copy,  and  contained  in  Exhibit  *'C,*'*  filed  with 
and  made  a  part  of  the  bill,  had  been  adopted 
and  promulgated  by  the  defendnnt  in  open  de- 
fiance and  disregard  of  the  plaintiff's  rights; 
that  the  plaintiff  is  advised  and  believes  that 
the  said  ordinances  set  forth  in  saidExhibit"C" 
constitute  but  a  portion  of  those  of  like  char- 
acter adopted  and  promulgated  by  the  defend- 
476]  ant;  *that  in  nearly  all  instances  where 
fiaid  ordinances  have  been  adopted  and  promul- 
gated the  parties  named  as  the  beneficiaries  or 
grantees  therein  have  availed  themselves  of 
the  said  act  of  the  city  to  lay  pipes  and  mains 
through  the  streets  and  public  ways  of  the  city, 
and  established  pumping  machinery  to  draw 
water  through  said  mains  for  a  water  supply; 
that  in  the  instances  where  they  have  not  al- 
ready availed  themselves  of  this  supposed 
warrant  to  establish  waterworks  of  their  own 
they  are  intending  to  so  establish  pipes  and 
mams,  and  will  do  so  unless  restrained  there- 
from by  the  courts;  and  that  none  of  the  prem- 
ises referred  to  in  said  ordinances  are  contigu- 
ous to  the  Mississippi  river,  or  within  the  pro- 
viso contained  in  the  plaintiff's  charter  and 
contract  with  the  state  relating  to  or  affecting 
the  owners  of  property  contiguous  to  the  river. 

The  bill  also  alleged  that  most  of  the  persons 
and  corporations  named  as  grantees  in  said  ordi- 
Dances  are  large  consumers  of  water,  and  but 
for  said  wrongful  act  of  the  city  would  be  cus- 
tomers of  and  consumers  of  the  water  provided 
as  public  water  supply  by  the  plaintiff;  that  the 
plaintiff  has  pipes  and  mains  so  located  that  it 
could  supply  all  of  said  premises  with  water,  and 
should  receive  recompense  and  profit  thereby; 
that  lis  franchises,  and  the  income  that  should 
accrue  to  it  from  public  water  supply,  have 
been  lessened  and  its  revenues  diminished  by  a 
aum exceeding $30, 000 in  the  past.and  that  such 
loss  of  income  and  revenue  is  continuing,  and 
if  continued  during  the  lifetime  or  corporate 
existence  of  the  plaintiff,  would  amount  to 
many  thousand  dollars  more;  that  many  of  the 
•aid  ordinances  of  the  city  of  New  Orleans 
complained  of  contain  on  the  face  thereof 
a  condition  that  said  license  or  grant  of  the 
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right  to  lay  pipes  and  mains  and  pump  water 
from  the  river  shall  continue  only  during  the 
will  of  the  defendant;  that  in  the  cases  where 
that  provision  is  not  contained  in  thetext  of  the 
ordinances,  the  city  has  full  and  complete 
power  to  revoke  and  recall  such  fraudulent 
and  wrongful  grants  and  permissions  at  its 
will,  and  thereby  cease  to  countenance  sidd 
wrongdoers,  or  furnish  them  with  any  color- 
able right  to  continue  and  maintain  said  pipes 
and  mains  ^o  wrongfully  established, [^7 7 
and  in  good  conscience  should  recall,  revoke, 
and  expunge  all  of  said  pretended  ordinancee 
audreguhitions.of  its  own  motion,  withoutcom- 
pulsion,  that  by  reason  of  the  said  wrongful 
acts  of  the  defendant,  and  the  large  number 
of  grants  and  privileges  made  by  the  city,  it  is 
practically  impossible  for  the  plaintiff  to  obtain 
full  and  adequate  relief  through  proceedings 
instituted  against  the  said  several  persons  and 
corporations  receiving  said  suppo^d  grants 
and  authority  to  establish  pipes  and  pumping 
machinery  for  the  purpose  of  drawing  water 
from  the  Mississippi  river  by  reason  of  the 
great  delays  and  the  enormous  expense  of  liti- 
gating with  so  many  several  defendants,  and 
the  multiplicity  of  suits  and  actions  necessary 
to  restrain  said  wrongful  acts  by  proceeding 
against  the  several  supposed  grantees. 

It  was  further  alleged  that  the  defendant 
and  other  persons  proposing  to  assail  the  plain- 
tiff's rights  contend  that  there  are  ambiguitT 
and  uncertainty  in  the  18th  section  of  plaintiff'ii 
charter;  that  at  the  time  of  the  acceptance  of 
its  charter  and  grant  the  plaintiff  was  advised, 
and  it  believes  correctly,  that  said  §  18  could 
only  lawfully  be  construed  as  conferring  upon 
the  city  the  right  to  grant  the  privilege  of  lay- 
ing pipes  to  such  person  or  persons,  or  cor- 
porations, as  may,  at  the  time  of  such  grant,  be 
the  owner  of,  or  in  the  lawful  possession 
of,  real  estate  or  property  extending  down  to 
the  river  front  and  touching  the  said  rlTer, 
and  having  riparian  rights  on  the  banks  of  said 
river,  subject  only  to  such  public  servitude  or 
right  of  way  as  may  be  impressed  upon  said 
property  by  the  operation  of  the  general 
statutes  of  Louisiana,  bearing  upon  servitudes 
attaching  to  public  waters,  relating  to  the 
right  of  the  public  to  moor  and  unload  vessels 
at  such  banks,  and  a  right  of  way  for  travel,  or 
public  roads  on  or  along  the  banks  of  such 
waters,  and  the  servitude  or  right  the  public 
may  have  to  occupy  the  banks  of  rivers,  and 
to  establish  levees  or  embankments  to  prevent 
overflow,  where  such  public  waters  are  sub- 
ject or  liable  to  overflow,  from  any  cause; 
that  the  defendant  and  others  allege  and  insist 
that  such  construction  does  not  express  the  in- 
tent of  the  legislature  of  the  state  in  granting 
said  franchises,  and  insist  upon  a  construction 
and  range  *for  §  18,  which.  If  correct.  [478 
would  destroy  the  plaintiff's  rights  and  privi- 
leges conferred  under  and  by  its  charter,  in  so 
far  as  the  same  relate  to  the  territory  and  limit 
within  which  the  plaintiff  has  the  exclusive 
right  to  furnish  public  water  supply  throui^h 
pi|>es  and  mains;  that  this  alleged  arobigultr 
iias  given  rise  to  serious  contention,  has  al- 
ready caused,  and,  if  continued,  will  in  the 
future  cause,  the  plaintiff  much  contention, 
litigation,  expense,  loss,  and  damage;  that  it  is 
important  that  the  true,  actual,  and  proper 
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eonttruetlon  of  said  g  18,  and  the  proviso 
Ihereia  contained,  should  be  judicially  ascer- 
tftlned  and  decreed;  that  the  court  should  ad- 
judge, decree,  and  declnre,  as  between  the 
plaintiff  and  the  defendant,  the  true  and 
actual  meaning  and  construction  of  said  sec- 
tion and  proviso,  in  order  that  all  future  dis- 
putes and  contentions  in  relation  thereto  may 
be  at  an  end,  and  the  plaintiff  have  knowledge 
of  Its  actual  rights  in  the  premises;  that  the 
plaintiff  is  remediless  in  a  court  of  law.  and 
therefore  applies  and  appeals  to  the  court 
iilting  in  equity,  having  peculiar  and  full 
power  and  jurisdiction  in  the  premises  by 
virtue  of  the  Constitution  and  laws  of  the 
United  States;  and  (hat  all  of  said  actings  and 
doings  of  the  defendant  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  mum- 
feet  wrong,  injury,  and  oppression  of  the 
plaintiff. 

The  relief  sought  by  the  bill  is  a  decree  de- 
lermining  to  what  class  the  property,  owner- 
ehip,  or  possi'S.sion  of  the  property  specified 
eoDtained  in  that  g  18  applies,  and  establish- 
ing and  defining  the  limit  beyond  which  the 
defendant  has  no  power  under  said  state  legis- 
lation to  authorize  any  person  or 'corporation 
to  Invade  the  pi iiin tiff's  exclusive  rights  by 
Jaying  pipes  and  drawing  water  from  the 
luasiasippi  river  or  other  public  waters;  that 
It  be  also  adjudged  and  decreed  that  the  rights 
-conferred  upon  the  plaiotiff  are  those  declared 
in  New  Orleans  Watei^orks  Co.  v.  Riters,  115 
U.  8.  674  [29:  525],  and  in  the  case  of  New  Or- 
iMiM  IVaUncorks  Co.  v.  St.  Tammany  Water- 
wrki  C^.  120U.  S.  64,  67  [30:  563,  564];  that 
the  plaintiff  is  lawfully  entitled  to  have  for 
anddiiring  the  period  named  in  said  act  of  in- 
corporation all  of  the  exclusive  rights  and  pri  v- 
llecefi  named  and  set  forth  therein;  that  all  the 
470] "^id  acts,  *resolution8,and  grants  sought 
to  be  made  by  the  defendant  to  persons  or  cor- 
porations, not  l)eing  possessors  or  owners  of 
property  not  touching  the  banks  of  the  Missis- 
sippi river  within  the  parish  of  Orleans,  are 
Dufl,  void,  and  of  no  effect;  that  defendant  be 
ordered,  adiudged,  and  decreed,  within  a  time 
certain,  to  be  named  in  the  decree,  to  recall, 
expunge,  repeal,  and  cancel  each  and  all  of 
eald  alleged  ordinances,  resolutions,  grants,  or 
licenaea  so  made  by  it,  since  the  date  the  plain- 
tiff became  invested  with  paid  exclusive  rights, 
eave  only  such  grants,  permits,  ordinances,  or 
reaolutions  as  relate  to  or  are  confined  to  prop- 
^r\j  and  premises  contiguous  to  the  Missis- 
elppl  river;  and  that  in  the  event  defendant 
iball  neglect  or  refuse  in  some  public  way  to 
declare  the  same  recalled,  canceled,  annulled, 
and  avoided  within  a  time  specified  in  such 
decree,  the  court  will  declare,  adjudge,  and 
decree  the  same,  and  each  and  all  of  them,  to 
be  absolutely  null  and  void  and  of  no  effect, 
aud  aa  conferring  no  rights  or  authority  what- 
soever, nor  lawful  reason  for  the  invasion  of 
the  plaintiff's  said  exclusive  rights. 

The  plaintiff  asked  that  a  writ  of  injunction 
be  laeued,  inhibiting  and  forbidding  the  city 
of  New  Orleans,  its  council,  otficers,  agents, 
or  departments,  from  granting  or  allowing  to 
aoj  person,  persons,  or  corporation  any  fur- 
ther or  other  like  grants,  licenses,  privileges, 
or  warrants  in  any  form,  on  the  face  thereof 
aaeuming  to  grant  unto  any  person,  persons,  or 
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corporation  any  right  or  privilege  to  lay  or 
maintain  any  pipes,  mains,  or  conduits  from 
the  Mississippi  river  across,  along,  or  through 
any  public  place  or  territory  within  the  limits 
of  New  Orleans,  where  said  premises  are  not 
contiguous  to  the  Mississippi  river;  also,  that, 
it  be  adjudged  and  decreed  that  in  so  far  as 
the  matters  were  in  issue  and  litigated  in  said 
cause  of  the  said  New  Orleans  Waterworks 
Company  against  the  St.  Tammany  Water- 
works Company,  the  Judgment  and  decree 
therein  determined  the  rights  of  the  plaintiff, 
as  between  it  and  the  city  of  New  Orleans,  be- 
yond further  contention  and  dispute,  and  that 
the  defendant  "be  compelled  to  abide  by,  ob- 
serve, and  enforce  the  same;"  and  that  such 
decree  be  carried  into  full  force  and  effect  by 
such  proper  order,  judgment,  *or  decree  [480 
therein  as  might  be  necessary  to  accomplish 
that  end  and  compel  obedience  to  its  provisions. 

The  circuit  court  sustained  a  demurrer  to 
the  bill,  and  dismissed  the  suit  with  costs  to 
the  city. 

It  appears  from  the  bill  of  complaint — the 
facts  therein  set  forth  being  admitted  by  de- 
murrer— that  the  city  of  New  Orleans  has  by 
ordinances  granted  to  a  large  number  of  cor- 
porations, associations,  and  individuals  the 
privilege  of  laying  pipes  in  its  streets  for  tho 
purpose  of  conveying  water  to  their  respective 
premises  from  the  Mississippi.  These  ordi- 
nances, the  plaintiff  contenas,  are  in  deroga- 
tion of  its  rights  and  privileges  as  heretofore 
declared  and  adjudged  by  this  court  in  the 
Riccrs  and  St.  Tammany  Cases.  None  of  the 
parties  for  whose  benefit  the  ordinances  above 
referred  to  were  passed  were  brought  before 
the  court  or  given  an  opportunity  to  be  heard. 
Nevertheless,  the  plaintiff  seeks  a  decree  not 
only  declaring  those  ordinances  to  be  null  and 
void,  but  requiring  the  city,  within  a  named 
time,  to  recall,  expunge,  repeal,  and  cancel 
each  ordinance  that  does  not  relate  to 
premises  contiguous  to  the  Mississippi  river, 
and  if  the  city  does  not,  within  such  time,  and 
in  some  public  way,  cancel  and  annul  those 
ordinances,  then  that  the  court,  in  this  suit, 
shall  adjudge  and  decree  them  to  be  null  and 
void  as  illegally  interfering  with  the  rights  of 
the  plaintilT. 

We  do  not  suppose  that  any  precedent  can 
be  found  that  would  Justify  a  court  of  equity 
in  giving  such  relief.  A  decree  declaring  the 
ordinances  in  question  void  would  have  no  ef- 
fect in  law  upon  the  rights  of  the  beneficiaries 
named  in  the  ordinances;  for  in  the  absence  of 
the  parties  interested  and  without  their  having 
an  opportunity  to  be  heard,  the  court  would  be 
without  jurisdiction  to  make  an  adjudication 
affecting  them.  Such  a  decree  would  appear, 
upon  the  very  face  of  the  record,  not  to  be  due 
process  of  law,  and  could  be  treated  every- 
where as  a  nullity.  Windsor  v.  McVeigh,  98 
U.  S.  274,  277  [23:  914,  916];  PennoyerY.  Neff, 
95  U.  S.  714,  733  [24:  565,  572]:  ScoU  v.  Mc^ 
Neal,  154  U.  S.  34,  46  [88:  896,  9021. 

Ought  the  court  to  have  proceeded  to  a  de- 
cree, or  held  the  bill  to  be  sufficient  for  relief,  as 
between  the  plaintiff  and  the  *city  ?  In  [481 
effect,  a  decree  is  asked  against  the  city  reas- 
serting, for  its  guidance  in  the  future,  the  prin- 
ciples announced  in  the  Rivers  and  St.  Tamma- 
ny CitseSf  and  informing  it  that,  in  passing  the 
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BUftas  court  for  the  Indian  territory,  second 
judicial  division,  to  recover  from  Malcoloi, 
one  of  the  defendants  in  error,  the  sum  of 
tl»845,  alleged  to  l>e  due  the  plaintiff  on  open 
trcount  for  goods,  wares,  aud  merchandise 
484]*8o1d  anddeliveredbyit  to  Malcolm.  The 
piaioUff  alleged  that  $1,200  of  the  account 
WM  due,  and  that  the  remainder  thereof  was 
to  become  due;  also,  that  Malcolm  had  sold, 
coDTeyed,  or  otherwise  disposed  of  his  prop- 
erty or  suffered  or  permitted  it  to  be  sold 
with  the  intent  to  cheat  or  defraud  his  credit- 
ors or  to  hinder  or  delay  them  in  the  collec- 
tion of  their  debts.  A  writ  of  attacliment 
bssed  upon  afl9davit  was  issued  and  levied 
upon  one  storehouse  and  fixtures,  one  stock 
of  general  merchandise,  and  one  ^in  house  and 
sawmill  as  the  property  of  Malcolm.  Mal- 
colm filed  an  aflSdavit  controverting  the 
grounds  of  the  attachment. 

By  leave  of  the  court  the  appellee  Waples  in- 
terpleaded, alleging  that  at  the  time  of  the 
tiling  of  the  suit  and  of  the  levying  of  the  at- 
tachment,  he    was    rightfully  in  possession 
and  control  of  the  attached  property  in  virtue 
Of  an  instrument  of  writing  executed  by  Mal- 
oolm  on  the  19ih  day  of  January,  1891,  at  Du- 
rante in  the  Indian  territory,  at  which  time 
Mulcolm  was  in  rightful  possession  and  con- 
trol of  the  property;  that  at  the  time  of  the  ex- 
ecution and  delivery  of  thai  instrument  Mal- 
colm delivered  to  him,  Waples,   actual  pos- 
•Cflsion  of  such  property;  that  when  the  prop- 
erty was  seizf'd  he  notified  the  United  States 
snarshal  of  his  claim  to  it,  and  demanded  pos- 
session; that  said  instrument  **  was  and  is  a 
SnortJ^ge  with  power  of  sale;  that  the  same 
"^faa  intended   by  said  defendant,  John  Mal- 
<S0lni,  as  a  security  for  certain  debts  therein 
«Dumerated,  and  was  so  accepted  by  inter- 
pleader." 

The  above  instrument  recited  that  Malcolm 
does  *'  bargain,  sell,  and  deliver "  to  Paul 
"MTaples  certain  described  personal  property, 
Sndudfhg  the  property  attached  in  this  case, 
*'  to  have  and  to  hold  the  same  unto  the  said 
2*aul  Waples,  and  his  successors  in  this  trust 
ITorever."  The  condition  of  the  conveyance  is 
vecited  to  he:  '*  Whereas  I  am  indebted  to 
the  Leeper  Hardware  Company  $2,552.28;  and 
tto  Waples  Platter  Company,  two  notes  ag- 
f^regaiing  $745,  not  including  interest  or  at- 
torney's  fees  snd  an  open  account  for  $259.89; 
and  to  Lingo.  Waples,  &  Company,  two  notes 
aggregating  $399.20,  not  including  interest 
or  attorney's  tecs:  and  to  Waterman,  Starr,  & 
Company,  $^24.95;  and  to  Burton,  Lingo,  & 
485]Company.  *$184;  and  to  John  R.  Garr  es- 
tate $142.90;  aud  to  various  other  parties.named 
in  schedules 'A'  and  'B*  hereto  annexed 
and  made  a  part  hereof,  in  the  sums  set  oppo- 
site their  respective  names.  Now  if,  at  any 
time  within  sixty  days  from  this  date,  I  pay 
off  and  discharge  all  of  the  indebtedness  de- 
scribed aforesaid,  including  interest,  then  this 
conveyance  shall  be  null  and  void,  and  of 
no  further  force  or  effect,  and  said  goods, 
merchandise,  and  property  shall  be  restored  to 
me.  But  if  I  fail  to  pay  all  of  said  indebted- 
ness with  accrued  interest,  if  any,  within  sixty 
days  aforesaid,  then  said  Paul  Waples,  or  his 
successors,  shall  have  the  right,  and  it  shall 
be  bis  duty  at  the  expiration  of  said  sixty 
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days,  after  first  advertising  the  time,  terms, 
and  place  of  sale  fo^  ten  days  previous  to  the 
day  of  sale,  .  .  w  to  sell  all  of  the  aforesaid 
property  then  on  hand  at  public  outcry,  for 
cash." 

It  was  further  provided  in  that  instrument 
that  Waples  should  take  exclusive  possession 
of  the  personal  property  in  person  or  by  his 
agents  or  employees,  and  should  have  the 
right  to  sell  the  merchandise  in  the  due 
course  of  business  for  cash  only.  The  money 
reiilized  from  the  sale  of  the  property,  or 
any  portion  thereof,  was  to  be  appropriated 
first  to  the  payment  of  the  reasonable  ex- 
penses "of  executing  this  trust;" next  to  the 
payment  of  the  claims  of  certain  parties 
named;  then  to  the  payment  of  creditors,  first 
those  named  in  schedule  '*A,"  then  those 
named  in  schedule  *'  B,"  each  set  to  be  paid 
in  full,  and  if  not  enough  to  pav  all,  then  ta 
be  paid  pro  rata;  the  balance,  if  any,  left  in 
the  hands  of  Waples  was  to  be  paid  to  Mal- 
colm. 

The  plaintiff  filed  a  reply,  controverting  all 
the  allegations  of  Waples*  pleading,  and  de- 
nying that  Waples  was  in  possession  and  con- 
trol, and  entitled  to  possession  and  control^ 
of  the  attached  property,  or  that  the  instru- 
ment referred  to  was,  or  is  or  was  intended  to 
be,  a  mortgage  with  power  of  sale.  It  aver- 
red that,  as  to  it,  "the  said  instrument  and 
all  acts  done  by  said  Malcolm  and  said  Waples 
in  connection  with  the  execution  thereof,  and 
all  acts  done  by  either  of  them  or  by  any  per- 
son under  and  by  virtue  of  it.  are  and  ever 
have  l)een  fraudulent  and  tended  to  hinder  and 
delay  plaintiff  in  the  ^collection  of  their  [486^ 
debt,  and  was  contrived  and  intended  with 
the  fraudulent  intent  to  cheat,  hinder,  or  de- 
lay the  plaintiff  and  the  creditors  in  the  col- 
lection of  its  and  their  debt,  and  was  and  is- 
void ." 

The  reply  further  alleged  "that  the  said 
instrument  was  and  is  a  deed  of  assignment, 
and  as  such  is  in  violation  of  the  law  gov- 
erning voluntary  assignments,  and  was  and  is 
wholly  void,  and  the  said  interpleader  never 
acquired  any  rights  under  the  same,  and  it 
never  gave  him  any  right  to  the  possession  of 
the  property  attached  in  this  action,  and  that 
said  Waples  never  had,  and  has  not  now, 
under  and  by  virtue  of  the  said  instrument, 
any  right  to  take  or  hold  possession  of  tho 
said  property,  and  has  no  right  to  recover 
the  same  in  this  action." 

Judgment  was  taken  by  the  plaintiff  against 
Malcolm  for  the  amount  of  the  debt  due  from 
him,  and  the  cause  having  been  tried  be- 
tween the  plaintiff  and  Waples,  as  well  a» 
upon  the  issue  raised  by  the  attachment,  the 
jury  found  for  Malcolm  on  the  latter  issue  and 
for  Waples  as  to  the  property  in  controversy. 
Judgment  upon  that  verdict  having  been  en- 
tered, a  writ  of  error  was  prosecuted  to  the 
United  States  circuit  court  of  appeals  for  the 
eighth  circuit,  and  the  judgment  of  the  court 
in  the  Indian  territory  was  afi^rmed.  19  U. 
8.  App.  229,  58  Fed.  Kep.  670. 

The  fundamental  question  in  this  case  is 
whether  tlie  instrument  of  January  19,  1891, 
executed  by  Malcolm,  is  a  deed  of  trust  in  the 
nature  of  a  mortgage,  or  of  a  deed  of  assign- 
ment for  the  benefit  of  creditors.    This  instru- 
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ment  was  before  the  circui!  court  of  appeals 
of  the  eioiitb  circuit  in  Rainwater- B^ogher 
Hat  Co,  V.  Malcolm,  10  U.  S.  App.  249,  51 
Fed.  Rep.  734,  737,  and  that  court  held  it  to 
be  a  deed  of  trust  in  the  nature  of  a  mort- 
gage— the  legal  equivalent  of  a  mortgage 
with  a  power  of  sale— upon  the  authority  of 
the  decisions  of  the  supreme  court  of  Arkan- 
sas construing  the  statute  of  that  state  regu- 
lating assignments  for  the  benefit  of  credit- 
ors; which  statute  became  a  part  of  the 
law  of  the  Indian  territory  under  the  act  of 
Ooneress  of  May  2,  1890  (26  Stat,  at  L.  81, 
D4.  chap.  182.  §  31). 

Bv  the  statutesof  Arkansas  relating  toassign- 
48 7 ] men ts it  is  ♦provided:  "Sec.  305.  In  all 
cases  in  which  any  person  shall  make  an  assign- 
ment of  any  property,  whether  real,  personal, 
mixed,  or  choses  in  action  for  the  payment  of 
debts  before  the  assignee  thereof  shall  be  en- 
titled to  take  possession,  sell,  or  in  any  way 
manage  or  control  any  property  so  assigned. 
he  shall  be  required  to  file  in  the  office  of  the 
clerk  of  the  court  exercising  equity  jurisdic- 
tion a  full  and  complete  inventory  and  descrip- 
tion of  such  property,  and  also  make  and  exe- 
cute a  bond  to  the  state  of  Arkansas  in  double 
the  estimated  value  of  the  property  in  said  as- 
signment, with  good  and  sufficient  security. 
to  be  approved  by  the  clerk  of  said  court,  con- 
ditioned that  such  assignee  shall  execute  the 
trust  confided  to  him.  sell  the  property  to  the 
best  advantage,  and  pay  the  proceeds  thereof 
to  the  creditors  mentioned  in  said  assignment 
according  to  the  terms  thereof,  and  faithfully 
perform  the  duties  according  to  law."  Act 
Feb.  16,  1859.  §  1.  as  amended  by  act  Feb.  23. 
1888,  Mansfield,  Dig.  1884.  p.  219. 

If  the  instrument  executed  by  Malcolm  was. 
within  the  meaning  of  the  statute,  an  assign- 
ment for  the  benefit  of  creditors,  then  Waples' 
possession  of  the  property  was  unauthorized, 
for  he  did  not  comply  with  the  provisions  of 
the  statute  by  filing  the  inventory  and  giving 
the  bond  required. 

In  lUehmond  v.  Mimmppi  Mills,  52  Ark.  81 
f4  L.  R  A.  413].  the  court  said :  "We  do  not 
hold  that  the  giving  of  one  or  more  mortgages, 
the  confession  of  Judgments  or  other  means 
mdopted  to  give  security  or  preference,  consti- 
tute necessarily  or  even  ordinarily  an  assign- 
ment. But  we  do  hold  that  where  one  or 
more  instruments  are  executed  by  a  debtor,  in 
whatsoever  form  or  by  whatsoever  name,  with 
the  intention  of  having  thera  operate  as  an  as- 
signment, and  with  the  intention  of  granting 
the  property  conveyed  absolutely  to  the  trus- 
tee to  raise  a  fund  to  pay  debts,  the  transaction 
constitutes  an  assignment."  The  doctrines  of 
that  case  were  affirmed  in  Feelieimer  v.  liobert- 
son.  58  Ark.  101, 104,  the  court  saying:  "The 
confidence  of  the  mortgagors  that  no  surplus 
would  result  to  them  in  this  case  is  apparent 
from  the  deeds,  as  also  from  the  testimony. 
The  purpose  was  to  devote  the  property  to  the 
payment  of  debts.  This  may  be  accomplished 
^dSJby  either  a*mortgageor  an  assignment. 
The  question  is.  Have  the  grantors  by  stipula- 
tionsin  thedeeds  or  by  their  agreements  and  acts 
Impressed  the  character  of  a  trust  for  creditors 
upon  this  transaction?'*  In  Robwn  v.  Tomlin- 
•on,  64  Ark.  229.  233.  234.  where  the  question 
WIS  whether  a  certain  instrument  was  to  be 
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taken  as  a  mortgage  given  to  secure  a  debt  or 
a  deed  of  assignment  for  the  benefit  of  credi- 
tors, the  court  said:  "The  instrument  relied 
upon  by  Tomlinson,  the  interpleader,  is  in 
form  a  mortgage  and  not  an  assignment  for  the 
benefit  of  creditors.  The  presumption,  until 
overcome  by  proof,  is  that  the  parties  intended 
it  to  have  the  effect  the  law  gives  to  a  mort- 
gage— that  is,  that  it  should  stand  as  security 
for  a  debt.  The  fact  that  it  provides  that  the 
mortgagor  should  surrender  immediate  posses- 
sion to  the  trustee  for  the  mortgagee  does  not 
convert  it  into  an  assignment.  To  accomplish 
that  result  it  must  be  shown  that  it  was  the  in- 
tention of  the  parties  that  the  debtor  should  be 
devested,  not  only  of  his  control  over  the  prop- 
erty,but  also  of  his  title.  CadweWs  Bank  v.  Crit- 
tenden, 66  Iowa,  237.  The  equity  of  redemption 
may  be  mortgaged  or  sold. and  so  be  of  value  to 
a  debtor  who  has  not  the  pecuniary  ability  to 
redeem;  and  he  has  a  right  to  reserve  it  in 
dealing  with  his  creditor,  regardless  of  his 
solvency.  .  .  .  Neither  the  possession  of  the 
goods,  nor  the  unreasonableness  of  the  debtor's 
expectation  of  paying  the  debt  at  maturity, 
nor  his  intent  never  to  pay,  is  the  criterion  for 
distinguishing  a  mortgage  from  an  assign- 
ment. The  controlling  guide,  according  to 
the  previous  decision  of  the  court,  is.  Was  it 
the  intention  of  the  parties,  at  the  time  the  in- 
strument was  executed,  to  devest  the  debtor  of 
the  title  and  so  make  an  appropriation  of  the 

Froperty  to  raise  a  fund  to  pay  debts?  .  .  . 
f  the  equity  of  redemption  remains  In  the 
debtor.his  title  is  not  devested,  and  an  absolute 
appropriation  of  the  property  is  not  made.  In 
arriving  as  the  intent  of  the  parties,  therefore, 
the  question  is,  not  whether  the  debtor  in- 
tended to  avail  himself  of  the  equity  of  re- 
demption by  payment  of  the  debt,  but.  Was  it 
the  intention  to  preserve  the  equity?  If  so, 
the  instrument  is  a  mortgage  and  not  an  as- 
signment." See  alBoPienzel  CS.  v.  JeU,  54  Ark. 
430. 

*These  cases,  as  was  said  in  Appolon  ^.[489 
Brady  A  U.  S.  App.  209.  49  Fed.  Rep.  401.  403. 
"declare  the  test  to  be :  Has  the  party  made  an 
absolute  appropriation  of  property  as  a  means 
for  raising  a  fund  to  pay  debts,  without  re- 
serving to  himself,  in  good  faith,  an  equity  of 
redemption  in  the  property  conveyed?* 

Accepting,  as  we  properly  may,  the  law  of 
Arkansas,  upon  the  subject  of  assignments  for 
the  benefit  of  creditors  and  mortgaires  given 
to  secure  the  payment  of  debts,  to  l>e  as  de- 
clared by  the  supreme  court  of  that  state,  we 
are  of  opinion  that  the  instrument  executed  by 
Malcolm  to  Waples,  tested  alone  by  its  words, 
is  a  deed  of  trust  in  the  nature  of  a  mortgage. 
It  does  not  make  an  absolute  appropriation  of 
the  property  for  the  purpose  of  creatmg  a  fund 
for  the  payment  of  the  debts  named,  but  cre- 
ates a  lien  to  secure  those  debts,  subiect  to  an 
express  reservation  by  the  grantor  of  a  right, 
within  a  specified  time,  to  pay  the  debts,  and 
have  possession  of  such  of  the  property  as  then 
remained  unsold  restored  to  him.  Clearly, 
this  instrument,  upon  its  face,  is  nothing  more 
than  a  security  for  certain  debts — an  equity  of 
redemption  remaining  in  the  debtor.  It  did 
not  make  an  absolute,  fixed  appropriation  of 
the  property  for  the  payment  of  debts. 

An  effort  was  made  to  show  that  the  parties 
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really  intended  the  instrument  to  operate  as 
«n  assignment  for  the  benefit  of  creditors. 
Without  stopping  to  consider  Whether  parol 
proof  could  be  properly  admitted  for  such 
a  purpose,  we  content  ourselves  with  saying, 
as  did  the  circuit  court  of  appeals,  that  the 
proof  wholly  fails  to  show  that  eitlier  of  the 
parties  to  the  instrument  intended  it  to  be 
other  than  what  it  purports  to  be  on  its  face, 
Damely,  a  mortgage. 

It  is  assigned  for  error  that  the  trial  court  re- 
fused to  submit  to  the  jury  certain  special 
questions  framed  and  presented  by  the  plain- 
tiff after  the  charge  to  the  jury  and  before  the 
argument  This  contention  rests  upon  certain 
provisions  of  the  statutes  of  Arkansas  relating 
to  pleading  and  practice  (chfip.  119),  which  are 
made  part  of  the  law  of  the  Indian  territory 
by  the  above  act  of  Congress  of  May  2,  1890 
<26  Stat,  at  L  81,  94.  chap.  182).  Those  pro- 
visionsare:  "Sec.  5141.  A  special  verdict  is  that 
by  which  the  jury  finds  the  facts  only.  It  must 
^00]  present  the  *facts  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  them, 
And  they  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  from  them 
conclusions  of  law.  Sec.  5142.  In  all  actions, 
the  jury,  in  their  discretion,  may  render  a  gen- 
eral or  special  verdict,  but  may  be  required  by 
the  court  in  any  case  in  which  they  render  a 
ceneral  verdict  to  find  specially  upon  particu- 
lar questions  of  fact  to  be  stated  in  writini;. 
This  special  finding  is  to  be  recorded  with  the 
verdict."  The  submission  of  special  questions 
to  the  jury  is,  under  the  statute,  in  the  discre- 
tion of  the  court.  It  was  so  held  in  Little 
Rock  dt  Ft.  8.  R.  Co.  v.  Pankhurat,  86  Ark.  871, 
;J78.  Independently  of  the  statute  of  Arkan- 
sas, this  court  has  held  that  'Mhe  personal  con 
duct  and  administration  of  the  judge  in  the 
discharge  of  his  separate  functions  was  neither 
practice,  pleading,  nor  a  form  or  mode  of  pro- 
ceeding" within  the  meaning  of  the  practice 
act  of  June  1.  1872  (17  Stat.  at.  L.  197,  now 
%  914  of  the  Revised  Statutes),  and  that  "the 
statute  was  not  intended  to  fetter  the  judge  in 
the  personal  discharge  of  his  accustomed 
duties,  or  to  trench  upon  the  common  law 
powers  with  which  in  that  respect  he  is 
clothed."  UnUed  8taten  Mut.  Aeei^  Amo.  v. 
Barry,  181  U.  8.  100.  119  [38:  80,  66]. 

One  of  the  exceptions  taken  by  the  plaintiff 
«t  the  trial  was  to  the  action  of  the  court  in  not 
permitting  Malcolm  to  state  what  he  said  to  one 
Wiswell,  within  two  days  after  the  execution 
•of  the  Instrument  in  question,  as  to  what  he  in- 
tended that  instrument  to  be,  whether  a  mort- 
gage or  a  deed  of  assignment.  What  the  mort- 
gagor said  to  others,  after  the  execution  of  the 
morU^e  and  delivery  of  possession  under  it, 
could  not  affect  the  rights  of  the  mortgagee. 
Winehe$ter  A  P.  lUfg.  Co.  v.  Crtary,  116  Cl.  S. 
161,  165  [29:  591,592]. 

The  bill  of  exceptions  contains  the  following 
statement  of  what  occurred  in  the  trial  court 
before  the  Jury  retired  to  consider  their  verdict:. 

"And  after  the  court  had  delivered  its 
charge,  and  plaintiff  had  saved  iu  exception 
thereto,  as  above  set  forth,  the  case  was  argued 
4o  the  Jury  by  the  attorneys  of  the  respective 
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parties,  and  when  the  argument  had  closed,  it 
being  near  adjourning  hour,  it  was  agreed  be- 
tween the  parties  In  open  *court  that  in  [401 
case  the  jury  agreed  upon  a  verdict  during  the 
recess  of  court  they  might  seal  their  verdict  and 
give  it  to  their  forcman.and  report  itat  the  meet- 
ing of  court  to  morrow  morning.  And  at  the 
meeting  of  court  the  following  morning,  being 
the  24th  day  of  September.  1892,  said  jury  re- 
turned into  court,  and  upon  being  asked  by  the 
court  if  they  had  agreed  upon  a  verdict,  the 

foreman  of    the  jury, Oaks,  replied : 

'We  have.'    And  thereupon  Sheimer, 

one  of  the  jurors,  arose  and  said:  'Your 
Honor,  I  agreed  to  a  verdict  last  night,  but 
would  like  to  change  my  vote,  if  I  can  do  so.' 
Whereupon  the  court  replied:  'That  is  a  very 
strange  proceeding,'  and  ordered  the  jury  to 
return  to  their  jury  room;  and  one  of  the  jurora 
thereupon  arose  and  said  if  he  was  permitted 
to  introduce  evidence  he  could  prove  that 
Sheimer  was  not  a  competent  luror.  And 
thereupon  A.  G.  Mosley,  counsel  for  the  inter- 
pleader, rose  and  said  that  we  had  agreed  that 
the  jury  might  seal  their  verdict  and  report  it 
at  the  opening  of  the  court  this  morning,  and 
insisted  that  the  jury  should  return  the  verdict 
they  had  given  their  foreman.  And  thereupon 
the  court  ordered  the  jury  to  take  their  seats  in 
the  box^  and  said  that  he  would  not  permit  any 
such  conduct,  and  ordered  the  foreman  to  hand 
the  sealed  verdict  to  the  clerk  and  the  clerk  to 
read  it  And  after  the  clerk  had  read  the  ver- 
dict, plaintiff,  by  its  counsel,  requested  that  the 
jury  be  polled,  and  the  court  thereupon  asked 
eacn  juror  separately  if  that  was  his  verdict, 
and  each  of  them  answered  'Tes,  sir,'  with  the 
exception  of  the  juror  Sheimer,  who  replied, 
in  answer  to  the  court's  question,  *Isthat  your 
verdict?'  'Yes,  sir;  I  suppose  so.'  Plaintiff, 
by  its  counsel,  excepted  to  the  action  of  the 
court  in  not  permitting  the  jury  to  again  retire 
to  their  juryroom  to  again  consider  of  their 
verdict,  and  also  to  the  action  of  the  court  in 
directing  the  foreman  of  the  jurv  to  hand  said 
sealed  verdict  to  the  clerk,  and  ordering  the 
clerk  to  read  it,  and  to  the  entering  of  said 
verdict  as  the  verdict  of  the  Jury  in  the  case. 
This  exception  was  taken  in  open  court  before 
the  jury  had  retired  from  the  bar  of  the  court 
or  from  their  jury  box." 

The  bill  of  exceptions  brings  before  the  court 
all  the*evidence,  and  it  is  clear  that  the  [492 
trial  court  could  properly  have  instructed  the 
jury  peremptorily  to  return  a  verdict  for  the  de- 
fendant. Delaware,  L.  dk  W.  R.  Co.  v.  Convene, 
139  U.  S.  469,  472  [85:  218,  2151;  Anderson 
County  Comre.  v.  Real,  113  U.  8.  m,  241  [28: 
966, 97 1] ;  North  Pennrylmnia  R.  Co.  v.  Commer- 
cial  Nat.  Bank,  123  U.  S.  727,  733  [31:  287, 
288].  In  this  view  of  the  case  the  circuit  court 
of  appeals  well  said  that  it  was  not  error  for 
the  court  to  direct  one  Juror  to  do  what  it 
ought  to  have  directed  all  of  them  to  do. 

Other  questions  are  presented  by  the  as8ifl;nr 
ments  of  error,  but  it  is  not  necessary  to  dis- 
cuss them.  None  of  them  furnish  a  ground 
for  reversal.  We  perceive  no  error  in  the  rec- 
ord, and  the  judgment  of  the  Cit^uit  Court  of 
Appeals  is  afflrmed, 
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(Sc«S.GBeporter'8ed,  tBi.^0.)  Tersed(l57   D.   8.   875  "■"-■■'•    ->---    •" 

WHS  tried  fortbe  third  Liuica 

Charge  to  th^  jury  en  trial /or  m«rd»--maliet  Uiis  writ  of  error  was  sued  o 

afoi-ethovght—irtUitt     to    kitl—afmratatiiig       The  facts  are  so  fully  set   forlh  Id   tbe  pr* 

uordi-^attifabU  bomicide-dut!,  to  retreat-    "'■'>"b  reports  of  the  case  that  It  Is  unnecessaiy 

fiightofaceuttd—faUeerid-nee-pruvmption  to  repeat  them  here. 

of  innoeeiiu—deterenee to l/ie opinioiaqfeaeii  .  ,    .«  , 

q(^  ISri  counsel  for  plaiutiCF  In  error. 

1,    A  charge  to  the  Jury  on  a  trial  for  a 
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terredCromibe  farts  stateii  bf  cerutu  wiinesses       Hr.  Justice  BrowD  delivered  the  opiolOB 

UtbeTarabellevedlBDOterror,  wheathelrtaitl-  of  the  Court: 

mony.  If  true,  Isiufflolent  toBupportthedndinB.        We  are  somewhat  embarrasaed   In  tbe  con. 

(.    TbelnWntnecessuTioeoDBtimieinallccttfore-  slderalion  of  this  Case   by  the  Toluminousnew 

thougtii  under  the  comtDon  law  of  murder  need  „f   [he  charge,  and   of  the  exrepiions   taken 

not  bave  eilated  for  any  particular  lime  before  thereto,  as  weil  as  by  the  abeeoce  of  a  brief  on 

tbe  kUlluR  but  mar  «P'!?""P  «*  ""^  '-■'"■'*■  "■"'  the  part  of  the  plaloliff  lo  error;  but  the  prin- 

be  interred  from  the  fact  of  klllln,.  ^;p^f  assignmeots  of  error,  set    forlh  in  the 

■.   The  Intent  to  commit  a  homicide  may  be  In-  record,  will  be  noticf  d  In  thiB  oploioQ. 
ferredfromthefaotof  flrluKabullettbatcauees       j    fhe 3d  assignment  of  error  la  lakca   to 

ihe  death  ot  a  peiaon.  ctTtnia  language  In  the  charge,   the  material 

4.  Mereword«,ho»e<-eragRr8Fatlnir,arenotsuft.  porlloQ  of  which  is  as  follows; 

dent  to  reduce  a  homicide  from  murder  to  maa-  •-  ,.j,  ^^^  j,^,,^,^  j^^  ^j„^  ^^  oarraled  by  thft 

.' r-Jult  ,«oh  w.,uu«|fy  the  homicide  of  !:^'*e^rstttbrt'tL' dirda^^t  Z^^^^^l^, 

^rd.r;r  jrand'^mr^'irbr^oSd'rcSS  f-«  wi,h  his  pl^ol;  .hat  he  went  thrUj. 

a  rcasoaable  perKin  to  believe  that  nls  life  Is  la  "i«  "'^  fence  and  went  outin  tbewheat  Aeld 

P^rjl,  where  Plulip  HensoD  was,  and   met  falm,  flnt 

<.   A  pe™on««multBdlB.lniteneral.bouDdtore-  holloed  at    him,  pla<»d   his  plalol   upon    Uia 

treat  as  far  as  tie  can  before  ■larlurbtaassaiUDC'  'ence  and  stopped   Ihe  boys,  and  then  went 

Id  order  to  constitute  JuBttSablc  homicide.  through  tbe  wire  fence  and  went  out  to  wher* 

X.    The  flight  of  an  accused  person  Is  competent  he  was.  andstruck  blm  Brst  In  tbemoulh  wWi 

evidence  igalnBtblm.aahaTinBaiendeocT  to ea-  his  left  flsi,  and  at  tbe  same   time  undertook 

tablUh  bli  BiiilL  10  fire  Upon  bim,  and  that  that  firlne  waa  pra- 

5.  False  evidenoe  purposely  and  Inteationally  In-  Tented  by  the  action  of  Ilen'oo  ID  taking  bold 
voked  by  an  accused  person  Is  evidence  Bsilost  of  Ihe  pUtnl,  aod  it  went  off  Into  thegmuDd, 
blm  as  the  basis  of  a  presumption  of  guUt.  and  then  be  Bred  at  him  and  struck  him  In  tbfr 

IL    After  ■  court  has  cbarred  the  jury  on  (he  pre-  side,  and  Ibeo  be  fired  at  bim  and  struck  hint 

sumption  or  Innocence  It  cannot  be  required  to  In  the  back, — you  have  a  Slate  of  facta  which 

repeattbechariroinBeeparatelnstruotlonatthe  would  authorize  you  to  say  that  Ibo  klliinc 

request  of  the  defendant.  ^BB  joDe  wilfully;  and.  not  only  that,  but  l» 

10.   A  ohante  that  Jurorssbould  ezamlnetbe  quea-  gay  that  it  waa  dune  wilb  malice  aforethought. 

HonaBubmitted,  with  candor  and  witb  a  proper  because   Ihat  state  of  case.   If  that  be  triM. 

"f""^  "^i  ^fl^'il'"^  "".J^.!  op""??'  "*  "»=''  would  show  the  doing  of  a  wrongful  act.  aa 

otherandrt«ddet.heoase.lrtheycouJ<loonsclen-  illegal  act.  wllboutJuStcause  or  eicuse,  aDdIo 

iiuuBiyoo  so.  IB  not  erroneous.  the  absence  of  ml tigaling  facia  to  reduce  tbtt 

[No.  871. J  grade  of  Ihe  crime." 

r    tauR  necltOD  the  theory  of  the  proseculion,  and   If 

'•  ■'*""■  Ihe  facts  were  as  Mated  by  tbe  'Ernes.  [40S 

TN  ERROR  to  ihe  Clrpuit  Court  of  rbe  Untied  1^""  ™  ™  w^f.'nT.lf  wl^.'S*  Iht^^i^lVinl? 

1  Slates  for  the  Western  District  of  Arkansas  '^'y,"T^''i'.?,'°l  '"Ln?  .'^J^^  Tn.^.  « 

to  review  a  judgment  of  that  court  convicting  "'?  \^'  '"f"  °°'  """?  wilfulneaa  but   malloe 

Alexander  Alien  of  tbe  munlerof  Philip  Hen-  *  ,    ilu"f,h.  ..i   „™=„.  -=.  f„  .h=  f„ii„_i  — 

■on     Amrmid  ,  ^   ^'"'  *"*  »«'Koment  was  to  the  followlnf 

See  same  case.  ISO  U,  6.  661  (87: 1179),  and       .MV'i^L„  „„„  h„a  .  j„uv.™i.  im.^i  ^ 
1E-1  ri   □   nia  ion    ana  HOW  Can  you  tiQd  a  Qellberale  Intent  IO 

157  0.  8.  675  (S»:  «M).  j,,,,    Doy.m  b.ve  lo  mi  wtob.i  or  ml  Ih. 

-.  .  ,  , .,      ,     „      B  man  had  Ibat  intent  or  not  in  his  mind  a  year 

St.  emenl  by  Mr  Justice  Brown:  or  month  or  day  or  an  bourT     Not  at   all.'for 

This  was  a  writ  of  error  to  a  Judgment  of  .      .  ,  ,  Imoroved  we  idodh   when  a  man 
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scbarge  a  gun  In  ibe  twinkling  uf 
you  see  a  man  draw  '   ' 

j„,i.„nh=    1,        .."<.».id  fire  U.  and  the  m 

--,-  ',  .,      T  A-       .    J"»"-">'i^eCherf.kPc    presents  it   falls  dead,   yi 
nation  ot  Ihe  Indian  territory,     Tbe  defend-    j„,p^(  i^  ^^■^^l   ^  manifesi* 


-.,..„.   district  of  Arkansas  «;ntenclng  Ihe   ^^^     you  see  a  man  draw  one  of  these  w«n- 
plainliffinerrortodeaihforlbemurderofPlill-    n^!' ''^/re  if  and  The  ^an  lo««rd  ^l.-T^fi 


1  have  a  deliheral* 
I  by  the  nay  be  did 
llm».~A»tohotnlcidcvihen]taHflaUeinmt-dr~    that  act.     You  bave   the  eIi^le^ce  of  a  deUth 
yViTM  JM  note  to  Oourko  v.  United  Btates,  3Si  SMk   erale  intent,  though  it  may  spring  up  on  the 
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ipur  of  the  momenta—as  it  were,  spring  up 
contemporaneous  wiib  the  doing  of  it,~evl- 
denced  by  shooting  of  the  man,  if  the  act  was 
one  he  could  not  do  under  the  law  and  then 
claim  it  was  manslaughter,  or  an  act  that  he 
could  not  do  in  self-defense  from  the  fact  that 
it  was  done  without  ^ust  cause  or  excuse,  or 
in  the  absence  of  mitigating  facts,  and  tbat  is 
precisely  the  definition  of  this  characteristic 
of  murder,  known  as  malice  aforethought.  It 
does  not,  as  1  have  already  told  you,  necessa- 
rily import  any  special  malevolence  towards 
the  individual  slain,  but  also  includes  the  case 
of  a  generally  depraved,  wicked,  and  mali- 
cious spirit,  a  bi  art  regardless  of  social  duty. 
and  a  mind  deliberately  bent  on  mischief.  It 
Imports  premeditation.  3Ialice,  says  the  law, 
is  an  intent  of  the  mind  and  heart. 

The  substance  of  this  instruction  is  that  the 
intent  necesHiry  to  conslituie  malice  afore- 
thought need  not  have  existed  for  any  partic- 
ular time  before  the  act  of  killing,  but  tbat  it 
may  spring  up  at  the  instant  and  may  be  in- 
ferred from  the  fact  of  killing.  This  is  within 
the  authorities  as  applied  to  the  common-law 
crime  of  murder,  though  where  the  crime  is 
classified  as  in  some  states,  proof  of  deliberate 
premeditation  is  necessary  to  constitute  mur- 
der in  the  first  degree.  United  States  v.  Cor- 
neU,2  Mason,  91;  People  v.  Clark,  7  N.  Y. 
385;  Wharl.  Hom.  §83;  Wharl.  Crim.  Law, 
lOtb  ed.  §  117. 

406]    *3.  The  6th  assignment  is  to  the  fol- 
lowing language : 

"The  law  says  we  have  no  power  to  ascer- 
tain the  certain  condition  of  a  man's  mind. 
The  best  we  can  do  is  to  infer  it  mofe  or  less 
satisfactorily  from  his  acts.     A  person  is  pre- 
sumed to  intend  what  he  does.    A  man  who 
performs  an  act  which  it  is  known  will  pro- 
duce a  particular  result  is  from  our  common 
experience  presumed  to  have  anticipated  that 
fesult  and  to  have  intended  it.     Therefore  we 
have  a  right  to  say,  and  the  law  says,  that 
wben  a  homicide  is  committed  by  weapons  in- 
dicating design,  that   it  is  not  necessary  to 
proTe  that  such  design  existed  for  any  definite 
period  before  the  fatal  blow  was  fired.     From 
the  very  fact  of  a  blow  being  struck,  from  the 
Very  fact  that  a  fatal  bullet  was  fired,  we  have 
Ihe  right  to  infer  as  a  presumption  of  fact  that 
t.he  blow  was  intended  prior  to  the  striking, 
-although  at  a  period  of  time  inappreciably  dis- 
"^nt." 

This  is  nothing  more  than  a  statement  of 
^he  familiar  proposition  that  every  man  is  pre- 
sumed to  intend  the  natural  and  probable  con- 
Sequences  of  his  own  act  1  Greenl.  Ev.  ^  18; 
Uieg.  V.  Jfmes,  9  Car.  &  P.  258;  Reg.  v.  ifui,  8 
-<;»r.  &  P.  2T4;  Reg.  v.  Beard,  8  Car.  &  P. 
^43;  Peoples.  Herrick,  13  Wend.  87,  91. 

4.  The  8tb  assignment  is  taken  to  the  fol- 
lowing definition  of  manslaughter: 

"It  IS  the  killing  of  a  man  unlawfully  and 
"Wilfully,    but  without  malice   aforethought. 
3Ialice  aforethought,  as  I  have  defined  it  to 
Tou,  must  be  excluded  from  it;  that  is  the  do- 
ing of  a  wrongful  act  without  just  cause  or 
-excuse  and  in  the  absence  of  mitigating  facts, 
in  such  a  way  as  to  show  a  heart  void  of  social 
'doty  and  a  mind  faially  bent  ui>on  mischief, 
must  be  out  of  the  case.    If  that  is  driven  out 
<of  the  case,  then  if  it  is  a  crime  at  all  it  must 
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come  under  this  statute;  it  must  come  under 
this  definition  of  the  crime  of  manslaughter. 
The  common  law,  which  I  wilt  read  to  you, 
defines  it  in  the  same  way.  It  tells  you  in  a 
little  broader  terms  what  kind  of  conditions  it 
springs  out  of.  Speaking  of  voluntary  man- 
slnugbter,  it  says  it  is<he  wilful  and  unlawful 
killing  of  another  on  sudden  quarrel  or  in  the 
heat  of  passion.  Let  us  see  what  is  meant  by 
♦this  definition.  The  party  who  is  killed , [497 
at  the  time  of  the  killing,  must  offer  some  prov- 
ocation to  produce  a  certain  condition  of 
mind.  Now,  what  is  the  character  of  tbat 
provocation  that  can  be  recognized  bv  the  law 
as  being  sufficient  to  reduce  the  grade  of  the 
crime  from  murder  to  manslaughter?  He  can- 
not produce  it  by  mere  words,  because  mere 
words  alone  do  not  excuse  even  a  simple  as- 
sault. Any  words  offered  at  the  time  do  not 
reduce  the  grade  of  the  killing  from  murder  to 
manslaughter.  He  must  be  doing  some  act — 
that  is,  the  deceased,  Philip  Uenson  in  this 
case,  the  party  killed— which  at  the  time  is  of 
a  character  that  would  so  infiame  the  mind  of 
the  party  who  does  the  killing  as  that  the  law 
contemplates  he  does  not  act  deliberately,  but 
his  mind  is  in  a  state  of  passion  ;  in  a  heat  of 
passion  where  he  is  incapable  of  deliberating." 

There  is  no  error  in  this  instruction.  It  is 
well  settled  by  the  authorities  that  mere  words, 
however  aggravating,  are  not  suflScient  to  re- 
duce the  crime  from  murder  to  manslaughter. 
Com.  V  York,  9  Met.  93, 108,  43  Am.  Dec.  873; 
Wbart.  Hom.  §  393;  Whart.  Crim.  Law,  10th 
ed.  §  455a. 

5.  The  9th  alleged  error  turned  upon  the 
statement  made  by  the  court  of  the  circum- 
stances under  which  the  killing  would  be  jus- 
tifiable: 

"It  does  not  mean  tbat  defendant  was  as- 
saulted in  a  slight  way,  or  that  you  can  kill  a 
man  for  a  slight  attack.  The  law  of  self-de- 
fense is  a  law  of  proportions  as  well  as  a  law 
of  necessity,  and  it  is  only  danger  that  is  deadly 
in  its  character,  or  that  may  produce  great 
bodily  harm,  against  which  you  can  exercise  a 
deadly  attack.  If  he  is  attacked  by  another  in 
such  a  way  as  to  denote  a  purpose  to  take  away 
his  life,  or  to  do  him  some  great  bodily  harm 
from  which  death  or  permanent  injury  may  fol- 
low, in  such  a  case  he  may  lawfully  kill  the  as- 
sailant. When?  Provided  he  use  all  the  means 
in  his  power  otherwise  to  save  bis  own  life  or 
prevent  the  intended  harm,  such  as  retreating 
as  far  as  he  can,  or  disabling  him  without  kill- 
ing him,  if  it  be  in  his  power.  The  act  coming 
from  the  assailant  must  be  a  deadly  act,  or  an 
act  that  would  produce  great  violence  to  the 
person,  under  this  proposition.  It  means  an 
act  that  is  hurled  against  him,  and  *that  [498 
he  has  not  created  it,orcreated  the  necessity  for 
it  by  his  own  wrongful,  deadly,  or  dangerous 
conduct — conduct  threatening  life.  It  must 
be  an  act  where  he  cannot  avoid  the  conse- 
quences. If  he  can,  he  must  avoid  them,  if 
he  can  reasonably  do  so  with  due  regard  to  his 
own  safety." 

It  is  clear  that  to  establish  a  case  of  justifi- 
able homicide  it  must  appear  that  something 
more  than  an  ordinary  assault  was  made  upon 
the  prisoner;  it  must  also  appear  that  the  as- 
sault was  such  as  would  lead  a  reasonable  per- 
son to  believe  that  bis  life  was  in  peril.     Wal* 
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lae$  y.  United  States,  162  U.  8.  466  [40: 
1039]. 

"Nor  ia  there  anything  in  the  instruction  of 
the  court  that  the  prisoner  was  bound  to  re- 
treat as  far  as  he  could  before  slaying  his 
aasailant  that  conflicts  with  the  ruling  of  this 
court  in  neard  v.  United  States,  158  U.  S.  550 
[89:  1086].  That  was  the  case  of  an  assault 
upon  the  defendant  upon  his  own  premises, 
and  it  was  held  that  the  obligation  to  retreat 
was  no  greater  than  it  would  have  been  if  he 
had  been  assailed  in  his  own  house.  So,  too, 
iD  the  case  of  Alberty  v.  United  States,  162  U.  S. 
499  [40:  1051],  the  defendant  found  the  de- 
ceased trying  to  obtain  access  to  his  wife's 
chamber  through  a  window,  in  the  nighttime, 
and  it  was  held  that  he  might  repel  the  at- 
tempt by  force,  and  was  under  no  obligation 
to  retreat  if  the  deceased  attacked  him  with  a 
knife.  The  general  duty  to  retreat  instead  of 
killing  when  attacked  was  not  touched  upon 
in  these  cases.    Whart.  Horn.  §  485. 

6.  The  14th  assignment  is  to  the  following 
language  of  the  court  upon  the  subject  of  the 
flight  of  the  accused  after  the  homicide: 
•'Sow,  then,  you  consider  his  conduct  at  the 
time  of  the  killing  and  his  conduct  afterwards. 
If  he  fled,  if  he  left  the  country,  if  he  sought 
to  avoid  arrest,  that  is  a  fact  that  you  a];e  to 
take  into  consideration  against  him  because 
the  law  says  unless  it  is  satisfactorily  ex- 
plained,—and  he  may  explain  it  upon  some 
theory,  and  you  are  to  say  whether  there  is 
any  efifort  to  explain  it  in  this  case,— if  it  is  un- 
explained the  law  says  it  is  a  fact  that  may  be 
taken  into  account  against  the  party  charged 
with  the  crime  of  murder  upon  the  theory  that 
I  have  named,  upon  the  existence  of  this  mon- 
490]itor  *called  conscience  that  teaches  us  to 
know  whether  we  have  done  right  or  wrong  in 
a  given  case.'* 

In  the  case  of  Uicknry  v.  United  States,  ICO 
U.  S.  408.  422  [40:  474.  479],  where  the  same 
question,  as  to  the  weight  to  be  given  to  flicrht 
as  evidence  of  guilt,  arose,  the  court  charged 
the  jury  that  "the  law  recognizes  another 
proposition  as  true,  and  it  is  that  *the  wicked 
flee  when  no  man  pursueth,  but  the  innocent 
are  as  bold  as  a  lion.'    That  is  a  self-evident 

groposition  that  has  been  recognized  so  often 
y  mankind  that  we  can  take  it  as  an  axiom 
and  apply  it  to  this  case.*'  It  was  held  that 
this  was  error,  and  was  tantamount  to  saying 
to  the  jury  that  flight  created  a  legal  presump- 
tion of  guilt,  so  strong  and  conclusive  that  it 
was  the  duty  of  the  jury  to  act  on  it  as  an 
axiomatic  truth.  So,  also,  in  the  case  of  Al 
bertyv.  United  States,  162  U.  S.  499.  509  [40: 
1051,  1056],  the  court  used  the  same  language, 
and  added  that  from  the  fact  of  absconding 
the  jury  might  infer  the  fact  of  guilt,  and  that 
flight  was  a  silent  admission  by  the  defendant 
that  he  was  unwilling  or  unable  to  face  the 
case  against  him,  and  was  in  some  sense  feeble 
or  strong,  as  the  case  might  be,  a  confession. 
This  was  also  held  to  be  error.  But  in  neither 
of  these  cases  was  it  intimated  that  the  flight 
of  the  accused  was  not  a  circumstance  proper 
to  be  laid  l)efore  the  jury  as  having  a  tendency 
to  prove  his  guilt.  Several  authorities  were 
quoted  in  Uidcory  y.  United  StaUs,  160  U.  S. 
417  [40:  477],  as  tending  to  establish  this 
/tfxtpoailJon.  Indeed  the  law  la  entirely  well 
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settled  that  the  flight  of  the  accused  fa  compe- 
tent evidence  against  him  as  having  a  tendency 
to  establish  his  guilt.  Whart.  Horn,  g  710; 
People  V.  Pitcher,  15  Mich.  397. 

This  was  the  substance  of  the  above  instruc- 
tion, and  although  not  accurate  in  all  its  parts 
we  do  not  think  it  could  have  misled  the  jury. 

7.  In  the  15ih  assignment  exception  is  takea 
to  the  following  instruction:  "You  will  un- 
derstand that  your  first  duty  in  the  case  is  to 
reject  all  evidence  that  you  may  And  to  be 
false;  all  evidence  that  you  may  And  to  be  fab< 
ricated,  because  it  is  worthless;  and  if  it  is 
phrposely  and  intentionally  invoked  by  the  de- 
fendant it  is  evidence  against  him;  it  is  the  basts 
for  *a  presumption  against  him,  because  [oOO 
the  law  says  that  he  who  resorts  to  perjury,  he 
who  resorts  to  subornation  of  perjury  to  ac- 
complish an  end,  this  is  against  him,  and  you 
may  take  such  action  as  the  basis  of  a  presump- 
tion of  guilt."  There  was  certainly  no  error 
in  instructing  the  jury  to  disregard  evidence 
that  was  found  to  be  false,  and  tie  further 
charge  that  false  testimony,  kn(  w.nely  and 
purposely  invoked  by  defendant,  might  be 
used  against  him,  is  but  another  method  of 
stating  the  principle  that  the  fabrication  of 
testimony  raises  a  presumption  apainst  the 
party  guilty  of  such  practice.  1  Phillips,  Ev. 
448;  SUiU  V.  WilHams,  27  Vt.  724;  '6  Uussell, 
Crimea.  6th  cd.  358. 

8.  The  ICih  assignment  was  to  the  refusal  of 
the  court  to  charge  the  jury  that  where  there 
is  a  probability  of  innocence  there  is  a  reason- 
able doubt  of  guilt.  In  the  case  of  Coffin  v. 
United  States,  156  U.  8.  432,  452  [39:  4^1,  490], 
it  was  held  that  a  refusal  of  the  court  to  charge 
the  jury  upon  the  subject  of  the  presumption 
of  innocence  was  not  met  by  a  charge  that  they 
could  not  convict  unless  the  evidence  showed 
guilt  beyond  a  reasonable  doubt. 

In  the  case  under  consideration,  however, 
the  court  had  already  charged  the  jury  that 
they  could  not  And  the  defendant  guilty  unless 
they  were  satisfied  from  the  testimony  that  the 
crime  was  established  beyond  a  reasonable 
doubt.  That  this  meant,  "first,  that  a  party 
starts  into  a  trial,  though  accui^ed  by  the  grand 
jury  with  the  crime  of  murder,  or  any  other 
crime,  with  the  presumption  of  innocence  in 
his  favor.  That  stays  with  him  until  it  is 
driven  out  of  the  case  by. the  testimony.  It  is 
driven  out  of  the  case  when  the  evidence  shows, 
beyond  a  reasonable  doubt,  that  the  crime  as 
charged  has  been  committed,  or  that  a  crime 
has  been  committed.  Whenever  the  proof 
shows,  beyond  a  reasonable  doubt,  the  exist- 
ence of  a  crime,  then  the  presumption  of  inno- 
cence disappears  from  the  case.  That  exists 
lip  to  the  time  that  it  is  driven  out  in  that  way 
by  proof  to  that  extent."  The  court  having 
thus  charged  upon  the  subject  of  the  presump- 
tion of  innocence,  could  not  be  required  to  re- 
peat the  charge  in  a  separate  instruction  at  tlie- 
request  of  the  defendant. 

*9.  Thel7thand  18th  assignments  wen  [501 
taken  to  instructions  given  to  the  jury  af ler  the 
main  charge  was  delivered,  and  when  the  jury 
had  returned  tothecourt,apparentlyforfurther 
instructions.  These  instructions  were  quite 
lengthy,  and  were,  in  substance,  that  in  a  lar|c» 
proportion  of  cases  absolute  certainty  couki 
not  be  expected ;  that  although  the  verdict  miiii 
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be  the  yerdfct  of  each  individual  juror,  and 
not  a  mere  acquiescence  in  the  conclusion  of 
his  fellows,  yet  they  should  examine  the  ques- 
tion submitted  with  candor  and  with  a  proper 
resard  and  deference  to  the  opinions  of  each 
other;  that  it  was  their  duty  to  decide  the  case 
if  they  could  conscientiously  do  so;  that  they 
should  listen,  with  a  disposition  to  be  con- 
Tinced,  to  each  other's  arguments;   that,  if 
much  the  larger  number  were  for  conviction, 
a  dissenting  juror  should  consider  whether  his 
doubt  was  a  reasonable  one  which  made  no  im- 

f>re8sion  upon  the  minds  of  so  many  men.cqual- 
y  honest,  equally  intelligent  with  himself.  If, 
^ipon  the  other  hand,  the  majority  was  for  ac 
<|uittal,  the  minority  ought  to  ask  themselves 
'Whether  they  might  not  reasonably  doubt  the 
correctness  of  a  judgment  which  was  not  con- 
<!urred  in  by  the  majority.  These  instructions 
*were  taken  literally  from  a  charge  in  a  crim- 
inal case  which  was  approved  of  by  ^he  su- 
preme court  of  Massachusetts  in  Com.  v.  Tuey, 
i  Cush.  1,  and  by  the  supreme  court  of  Con- 
necticut in  SiaU  Y.Smith,  49  Conn.  876.  386. 

While,  undoubtedly,  the  verdict  of  the  jury 
should  represent  the  opinion  of  each  individ- 
ual juror,  it  by  no  means  follows  that  opinions 
may  not  be  changed  by  conference  in  the  jury- 
room.  The  very  object  of  the  jury  system  is  to 
secure  unanimity  by  a  comparison  of    views 
and   by  arguments  among  the  jurors  them- 
selves.    It  certainly  cannot  be  the  law  that 
each  juror  should  not  listen  with  deference  to 
the  arguments  and  with  a  distrust  of  his  own 
judgment,  if  he  finds  a  large  majority  of  the 
jury  taking  a  different  view  of  the  case  from 
^bat  he  does  himself.     It  cannot  be  that  each 
Juror  should  go  the  juryroom  with  a  blind  de- 
^rmination  that  the  verdict  shall  repiesenthis 
opioion  of  the  case  at  that  moment;  or  that  he 
should  close  his  ears  to  the  arguments  of  men 
&Ot2J  who  are  equally  *honest  and  intelligent 
himself.    There  was  no  error  in  these  in 
Lructions. 
Several  other  assignments  were  made,   to 
bich  it  is  unnecessary  to  call  attention. 
For  the  reasons  above  stated  the  judgment  of 
court  below  will  be  affirmed. 


^ENRY  K.  WILLARD,  Administrator  of  the 
Estate  of  Frederick  L.  Christmas,  Deceased, 
Appt., 

V. 

■»HOMAS  N.  WOOD,  Executor  of  the  Last 
Will  and  Testament  of  William  W.  W. 
Wood,  Deceased,  and  Thomas  B.  Bryan. 

(Soe  S.  C.  Reporter*8  ed.  502-530). 

imitation  of  liability  of  covenant — reinstate- 
ment of  suit— law  of  domicil — dismissal— 
Inches — circumstances  establishing  it. 

%,  Tbe  ffrantee*s  liability  by  reasoD  of  bis  accept- 
ance of  a  deed  witbout  executiofr  It,  eontatninflr 
a  covenant  on  bis  pare  to  assume  a  mortgage  on 
Che  premises,  is  subject  to  tbe  limitatiOD  pre- 
scribed by  tbe  law  of  the  forum  as  to  simple 
contracts;  and  is  barred  in  equity  by  tbe  applica- 
tion, by  analojry,  of  tbe  bar  of  tbe  statute  at  law. 

H    A  suit  in  equity  voluntarily  dismissed  by  plain- 


tiff  will  not  be  allowed  to  be  reinstated  by  bim« 
unless  surprise  or  mistake  is  shown. 

3.  Tbe  law  of  the  place  where  a  covenant  was  made 
between  residents  governs  tbe  limitation  of  an 
action  brought  there  to  enforce  the  covenant,  aU 
thoufirb  the  covenant  was  to  be  performed  els^ 
where. 

4.  The  dismissal  of  an  action  durinsr  the  pendency 
ofwhich  tbe  limitation  has  run  will  bar  tbe  rem- 
edy in  the  absence  of  any  statutory  provision  to 
the  contrary. 

5.  Tbe  mere  fact  that  a  bill  of  complaint  is  loft  on 
the  flies  will  not  relieve  from  the  effect  of  iacbee 
when  there  is  failure  in  diligent  prosecution. 

6w  A  grantee^  coveoant  assuming  a  mortgagre  will 
not  be  enforced  in  equity  after  sixteen  years** 
delay  to  issue  process  against  him,  during  seven  of 
which  he  resided  in  the  Jurisdiction  and  for  aa 
long  a  period  in  a  near  state  where  he  could  have 
been  sued,  although  several  years  t>efore  process 
was  issued  against  him  suit  was  brought  against 
another  party,  but  subsequently  dismissed,  and 
during  the  delay  the  remedy  against  several  other 
parties  who  were  liable  on  tbe  mortgage  bad  been 
lost  by  banlcruptcy,  death,  and  lapse  of  time« 
while  tbe  property  bad  diminished  in  value  one^ 
half  and  bad  passed  into  the  ownership  of  the  helr» 
of  the  mortgagee. 

[No.   61.] 

Argued  October  SG,  27,  1896.    Decided  Novem- 
ber SO,  1896. 

APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  dismiss- 
ing a  suit  in  equity  brought  by  Henrv  EC 
Willard,  administrator,  etc..  to  charge  William. 
W.  Wood  and  Thomas  B.  Bryan,  defendants, 
witb  tbe  deficiency  arising  upon  a  sale  and 
foreclosure  of  a  mortgage,  upon  their  several 
assumptions  to  pa^  tbe  mortgage  debt  by  cov- 
enants or  obligations  inserted  in  their  deeda^ 
Affirmed. 
See  same  case  below,  1  App.  D.  C.  44. 

Statement  by  Mr.  Chief  Justice  Faller: 
Charles  Christmas,  a  citizen  of  Brooklyn,. 
New  York,  sold  and  conveyed  certain  real 
estate  there  situated,  for  the  consideration  of 
$17,000,  to  one  Dixon,  who,  to  secure  $14.00(^ 
of  the  purchase  money,  executed  July  7, 18d8» 
a  bond  to  Christmas  for  twice  that  amount, 
payable  July  7,  1873,  with  semi-annual  inter- 
est at  the  rate  of  7  per  cent  per  annum,  and 
also  a  mortgage  in  fee  of  the  property  with, 
power  of  sale  in  case  of  default.  Charles  Christ- 
mas died,  and  January  20,  1869,  Charles  H. 
Christmas,  his  executor,  and  Elizabeth  Qig- 
noux,  his  executrix  (two  of  his  children),  on 
dividing  the  estate  of  the  deceased,  assigned 
the  bond  and  mortgage  to  their  brother,  Fred- 
erick L.  Christmas,  who  died  at  Brooklyn, 
November  13,  1876,  and  of  whose  estate 
Charles  H.  Christmas  was  appointed  adminis- 
trator June  28,  1877.  April  19,  1869,  for  the 
consideration  of  $17,000,  Dixon  conveyed  the^ 
real  estate  to  W.  W.  W.  Wood,  in  fee,  by  a 
deed  which  declared  that  the  conveyance  waa 
subject  to  the  mortgage  above  mentioned, 
"which  said  mortgage,  with  the  interest  due^ 
and  to  grow  due  thereon,  the  party  of  the  sec- 
ond part  hereby  assumes  and  covenants  to  pay, 
satisfy,  and  discharge,  the  amount  thereof 
forming  a  part  of  the  consideration  herein  ex- 
pressed and  having  been  deducted  therefrom.*^ 
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^04]  *Thi8  conveyance  from  Dixon  to  Wood 
wa8  not  executed  by  Wood,  but  be  entered  into 
possession  of  tbe  mortgH£^ed  premises,  paid  in- 
terest on  tbe  mortgaj^edebt  up  to  February  1, 
1874,  and  diminisbed  tbe  principal  of  tbe  debt 
tbrough  two  payments  of  $*2,000  eacb,  tbe  hist 
being  made  February  16.  1874. 

By  deed  dated  Marcb  14,  1874,  acknowl- 
edged March  17,  1874,  and  recorded  in  April, 
iy74.  Wood,  for  tbe  reciled  consideration  of 
$17,588,  conveyed  tbe  mortgaged  premises,  in 
fee.  to  Tbomas  B.  Bryan,  * 'subject,  bowever, 
to  a  certain  indenture  of  mortgage  made  by  tbe 
former  owner  of  said  property,  Martin  Dixon, 
to  Cbarles  Cbristmas  to  secure  fourteen  thou- 
sand dolls.  (14.000),  dated  July  7,  1868.  re- 
corded in  tbe  office  of  tbe  register  of  Kings 
county.  New  York,  In  liber  784  of  Mortgages, 
page  542.  upon  which  principal  sum  there  has 
been  paid  the  sum  of  four  thousand  dolls. 
(4,000),  the  said  Thos.  B.  Bryan  hefeby  assum- 
ing and  expressly  agreeing  to  pay  the  balance 
with  the  interest  at  7  per  ct.,  he  signing  this 
deed  in  evidence  of  his  said  covenant."  Tbe 
deed  was  signed  by  Bryan,  as  well  as  Wood 
and  his  wife,  and  at  this  date  the  mortgage 
debt  had  been  overdue  for  about  eight  and 
one  half  months. 

By  deed  dated  the  same  day.  March  14, 
1874.  acknowledged  March  14,  and  recorded 
March  21.  1874,  and  for  a  like  consideration  of 
$17,588.  Bryan  conveyed  certain  lots  in  Wash- 
ington to  Wood,  in  fee,  subject  to  three  certain 
•encumbrances  to  secure  an  aggregate  indebt- 
edness of  $7,500,  ''which  said  indebtetlness 
with  the  interest  thereon  at  ten  (10)  p'r  c't  p'r 
annum  the  said  party  of  the  second  part 
hereby  expressly  assumes,  and  be  executes 
this  deed,  as  one  of  tbe  parties  thereto  in  evi- 
dence of  his  covenant  to  pay  the  same."  but 
the  conveyance  was  not  executed  by  Wood. 
The  transaction  between  Wood  and  Bryan  was 
an  exchange  of  property,  tbe  property  of  Wood 
being  encumbered  with  the  debt  of  $10,000 
with  interest  at  7  per  cent  and  that  of  Bryan 
with  an  indebtedness  of  $7,500  with  interest  at 
10  percent  per  annum,  the  consideration  of  tbe 
two  being  identical,  and  Wood  paid  to  Brvan 
$2,000  in  money  to  equalize  the  exchange.  This 
^05]  ^transaction  occurred  in  the  district  of 
-Columbia  where  Wood  and  Bryan  resided  and 
where  the  conveyances  were  executed  and  de- 
livered. It  appeared  in  evidence  that  Bryan 
resided  in  the  District  in  and  after  1874;  in  the 
state  of  Colorado  from  1881  to  1883;  and  from 
1883  in  the  state  of  Illinois. 

Ou  March  20,  1874,  the  Brooklyn  property 
with  other  real  estate  was  conveyed  by  Bryan 
to  Waterman  Palmer,  in  fee.  by  a  deed  bearing 
that  date,  acknowledged  March  28,  and  re 
corded  April  9,  1874,  and  executed  by  both 
Bryan  and  Palmer,  subject  to  the  mortgage 
and  reciting  that  the  principal  of  tbe  mortgage 
'debt  had  been  reduced  to  $10,000,  and  declar- 
ing that  the  balance  and  interest  was  **hereby 
•expressly  assumed  by  said  Palmer."  The  copy 
of  the  Dizon  bond  shows  payment  of  interest 
thereon  for  two  years  later  than  the  period  up 
to  which  interest  was  paid  by  Wood.  Bryan 
paid  neither  principal  nor  interest  upon  the 
mortgage  debt,  nor  was  he  shown  to  have 
taken  possession  of  the  property. 
CharleB  EL  Cbristmas,  as  administrator  of 


Frederick  L.  Cbristmas,  filed  a  complaint 
August  28.  1877,  in  tbe  county  court  of  King's 
county,  for  tbe  foreclosure  and  sale  of  the 
mortgaged  premises  against  Dixon,  Palmer  and 
wife,  and  some  otbers,  averring  that  the  co- 
defendants  of  Dixon  bad  or  claimed  to  have 
some  interest  arqtiired  subsequent  to  tbe  mort- 
gage, and  praying  against  Dixon  only  a  per- 
sonal judgment  in  case  of  deficiency  of  pro- 
ceeds of  sale.  To  this  suit  neither  Wood  nor 
Bryan  was  made  a  party,  and  none  of  the  de- 
fendants appeared,  but  some  were  brought  in 
by  personal  service  of  summons  and  some  by 
publication.  November  13,  1877. the  cause 
was  sent  to  a  referee,  who  reported  the  next 
day  tbat  the  debt,  with  interest,  amounted  to 
$1*1.307.93,  and  on  November  15, 1877,  the  re- 
port was  confirmed  and  a  sale  of  the  mort- 
gaged premises  by  or  under  the  direction  of 
the  sberiflf  was  ordered.  Tbe  sheriflf^s  report 
of  sale  was  dated  January  5,  1878.  and  repre- 
sented that  be  bad  on  December  10,  1877,  sold 
tbe  mortgaged  property  for  $5,000  to  Charles 
H.  Cbristmas,  Elizabeth  A.  Gignoux,  and 
Harriet  Gignoux,  to  whom  he  had  executed  a 
deed  (who  were  the  heirs  at  law  of  Frederick  L. 
Cbristmas);  tbat  tbe  proceeds  of  sale  applied  to 
*lhe  payment  of  tbe  mortgage  debt  were  [50G 
$4,  556.61,  and  that  the  debt  itself  with  inter- 
est amounted  to  $11,422.14;  that  thedeficiency 
was  $6,865.63,  and  that  this  sum  "should  tie 
docketed  as  judgment  against  Martin  Dizon, 
one  of  the  defendants  herein." 

Some  evidence  was  given  of  notices  of  a  pro- 
posed sale  in  May.  1877.  being  mailed  in  April, 
1877.  to  Wood  and  Bryan  at  Wasbingion.  and 
of  an  intention  to  hold  them  for  any  deficiency, 
but  Wood  was  dead  many  years  before  proofs 
were  taken  in  this  cause,  and  Bryan  could  not 
recall  having  received  any  such  notice  or  hav- 
ing been  otberwise  notified  in  any  way. 

Tbe  propertv  bad  diminished  in  value  from 
$17,000  wlien  Wood  purchased  to  $8,000  when 
the  sale  took  place. 

Dixon  died  intestate  March  18. 1878,  domi- 
ciled at  Brooklyn,  and  on  March  25,  1878,  let- 
ters of  administration  were  issued  thereto  his 
widow.  Tbe  sberifT's  report  of  the  sale  waa 
filed  March  9.  1879.  and  confirmed  April  17, 
1879,  and  on  November  11.  1880.  the  report  of 
the  sheriff  was  docketed  as  a  judgment  against 
Dixon. 

Dixon  had  been  discharged  in  bankruptcy 
March  1 ,  1878,  from  all  claims  provable  against 
bis  estate  on  l3ecember  7, 1877.  In  the  sche<l- 
ule  of  bis  obligations  app)eared  a  debt  of  $12,- 
000  as  due  by  the  bankrupt  to  Cbarlea  H. 
Christmas  as  administrator  of  Frederick  L. 
Christmas,  on  the  bond  and  mortgage,  and  it 
was  therein  represented  that  tbe  mortgaged 
premises  were  equal  in  value  to  tbe  debt. 

Palmer  died  in  1878  or  1879,  having  ex- 
hausted his  estate. 

Charles  H.  Cbristmas,  as  administrator  of 
Frederick  L.  Cbristmas,  obtained  leave  from 
the  supreme  court  of  Brooklyn  in  April,  1879, 
to  bring  a  suit  against  Wood  and  Bryan,  or 
either  of  them,  to  recover  the  deficiency  re- 
ported by  the  sheriff  in  the  foreclosure  pro- 
ceeding, and  July  24,  1879,  an  action  of  cov- 
enant was  commenced  in  this  District  against 
Bryan  in  respect  of  the  unpaid  balance  of  the 
mortgage  debt,  in  the  name  of  Wood  for  the 
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4(07]  use  of  Charles  H.  Christmas,  *adminis- 
tralor  of  Frederick  L.  Christmas,  to  which 
Bryan  pleaded  but  which  was  subsequently  dis- 
mipsed. 

February  27,  1880,  letters  of  administration 
CO  the  ejttate  of  Dixon  were  issued  in  this  Dis- 
trict to  Henry  K.  Willard  in  order  to  enable 
Willard  as  ancillary  administrator  of  Dixon  to 
proceed  against  Wood  for  the  sum  of  about 
$7,000,  which  Willard  claimed  in  his  applica- 
tion to  be  due  to  the  estate  of  Dixon  in  law, 
but  equitably  to  Charles  H.  Christmas,  admin- 
istrator. The  petition  averred  the  death  of 
Dixon  intestate, that  he  "did  not  die  insolvent," 
that  his  estate  had  been  settled  up  in  New 
York,  and  that  his  widow  renounced  her  right 
of  administration  in  this  district. 

March  9,  18^0,  Willard.  as  administrator  of 
Dixon  for  the  use  of  Charles  H.  Christmas,  as 
administrator,  commenced  an  action  of  as- 
sumpsit aeainpt  Wood. 

October  25,  1880,  Willard  was  appointed  in 
this  District  the  administrator  also  of  Freder- 
ick L.  Christmas,  and  on  November  11,  1880, 
commenced  an  action  of  assumpsit  as  such  ad- 
ministrator against  Wood.  Issues  were  joined 
in  the  last  two  actions  on  pleas  of  the  statute 
of   limitations  and  the   general   issue.    The 

Slalntiff  tiled  to  the  pleas  of  limitation  an  ad- 
Itional  replication,  to  the  effect  that  the  de- 
fendant, by  accepting  the  conveyance  from 
DIxon  and  entering  into  possession,  had  be- 
come bound  by  the  deed. 

On  July  15,  1881.  Willard  as  administrator 
of  Frederick  L.  Christmas  filed  the  present 
bill  against  Wood    and    Bryan,    seeking   to 
charge  them  under  their  several  assumptions 
of  the  mortgage  debt  with  a  deficiency  arising 
upon  the  sale  and  foreclosure,  averring  that 
such  deficiency  had  been  docketed  as  a  per- 
sonal judgment  against  Dixon:  that  Wood  as 
grantee  of  Dixon  had  paid  $4,000  of  the  prin- 
cipal of    the  mortgage  debt;  that   Bryan  as 
grantee  of  Wood  had  entered  into  possession 
and  enjoyed  the  rents  and  profits;  and  that 
Wood  when  he  conveyed  to  Bryan  had  paid 
to  the  latter  the  sum  of  $2,000  to  be  applied  to 
the  reduction  of  the  mortgage  debt,  but  that 
Bryan,  although  agreeing  to  do  so,  had  failed 
to  so  apply  that  sum.    The  subpoena  was  re* 
turned  August  18, 1881,  served  on  Wood  only^ 
508]»Wood  answered  thebillOctober  10. 1881, 
setting  up,  among  other  things,  laches  and  the 
statute  of  limitations,  and  msisting  that  the 
plaintiff  as  against  Wood  should  be  required 
to  elect  between  his  remedy  under  the  bill  and 
his  remedy  in  the  action  at  law,  the  Causes  of 
action   in  each  of    these    proceedings   being 
claimed  to  l)e  identical  against    Wood.     On 
June  26, 1882,  Wood  filed  a  motion  to  compel 
the  election  upon  which  his  answer  had  in- 
sisted.    He  died  August  31,    1882.   and    the 
motion  was  renewed  in  effect  October  25,  1888, 
by  bis  executor  and  executrix.    At  their  in- 
ttance  the  equity  cause  was  placed  on  the  cal- 
endar for  final  hearing,  September  16,  1884, 
but  it  was  taken  off  the  calendar  on  the  sug 
ffestion  by  complainant's  solicitor,  as  shown  by 
Socket  entry  of  November  12,  1884,   that  an- 
other suit  was  to  be  brought  by  complainant, 
mod  it  appears  that  it  was  because  the  solicitor 
of  the  personal  repref^entatives  of  Wood  learned 
that  the  bill  against  Wood  was  to  be  dismissed, 
that  he  refrained  from  insisting  upon  a  hearing. 


December  80,  1884,  an  action  of  covenant 
was  brought  in  the  supreme  court  of  the  Dis- 
trict by  Willard,  as  administrator  of  Freder- 
ick L.  Christmas,  against  Mrs.  Wood,  as  exec- 
utrix of  her  husband. 

On  January  5,  1885.  counsel  for  Willard, 
administrator,  filed  in  the  present  cause  the  fol- 
lowing: "And  now  comes  the  said  complain- 
ant and  dismisses  his  said  bill,  so  far  as  the 
same  relates  to  the  defendant  Mar^  L.  C. 
Wood,  executrix,  but  without  prejudice.  The 
clerk  will  please  make  the  entry  on  the  docket 
accordingly."  And  on  the  same  day  the  clerk 
made  this  entry  on  the  docket:  "Dismissal  of 
bill  as  to  Mary  L.  C.  Wood,  ex.,  ordered  by 
compl't,  precipe  filed."  On  the  same  day 
Willard,  administrator,  also  dismissed,  with- 
out prejudice,  the  three  actions  at  law  pend- 
ing in  the  supreme  court  of  the  District  at  the 
time  of  the  filing  of  the  bill,  the  counsel  for 
Wood's  representatives  being  informed  in  ad- 
vance by  the  counsel  of  Willard,  administra- 
tor, that  this  would  be  done. 

In  the  actit)n  of  covenant  brought  against 
the  executrix  of  Wood,  the  supreme  court  of 
the  District  in  general  term  gave  judgment  for 
the  defendant,  January  17,  1887,  holdinir  that 
*the  action  shouldhave  been  inassumpsii  [509 
and  was  barred.  4  Mackey,  588.  To  review  this 
judgment,  a  writ  of  error  from  this  court  was 
sued  out,  and,  pending  its  decision,  the  estate 
of  Wood  was  completely  distributed.  The 
judgment  of  the  District  supreme  court  was 
aflarmed  by  this  court  May  5,  1890.  185  U. 
S.  809  [84:  210].  Meanwhile  and  on  March 
10,  1890,  a  subpoena  against  Bryan  was  issued 
in  the  present  suit  and  was  served  on  him  on 
that  day.  April  80,  1890,  Bryan  answered  the 
bill,  not  admitting  the  right  or  authority  of 
plaintiff  as  administrator  to  maintain  the  suit 
against  him;  he  denied  the  right  of  plaintiff  to 
compel  him  to  pay  any  balance  due  upon  the 
mortgage;  he  set  up,  among  other  things,  his 
continuous  residence  beyond  the  District;  the 
service  of  process  on  him  during  his  appear- 
ance  in  the  District  on  business;  that  the  trans- 
action between  him  and  Wood  was  an  ex- 
change of  equities  of  redemption,  which  the 
$2,0(X)  was  paid  to  equalize,  any  claim  in  re- 
spect of  which  was,  moreover,  barred;  the  de- 
fense of  the  bar  of  the  statute  of  limitations, 
existing  and  pleaded  in  favor  of  Wood;  the 
dismissal  of  the  bill  as  to  the  executrix  of 
Wood;  the  judgment  rendered  in  her  favor 
by  the  court  in  general  term;  the  distribution 
made  of  the  estate  of  Wood;  the  nonliability 
of  Wood  and  his  estate  and  the  consequent 
nonliability  of  Bryan.  July  1,  1890,  a  repli- 
cation was  filed,  without  leave,  to  the  answer 
filed  by  Wood  on  October  10,  1881.  Wood 
had  died  August  81,  1882,  and  Mrs.  Wood, 
his  executrix,  had  deceased  as  e&rly  as  the 
middle  of  March,  1887.  July  81,  1890.  coun- 
sel for  complainant,  without  leave  of  court, 
filed  in  the  cause  the  following:  *'And  now 
comes  the  said  complainant  and  withdraws 
his  direction  to  the  clerk  to  dismiss  the  bill,  so 
far  as  it  relates  to  Mary  L.  C.  Wood,  execu- 
trix, filed  January  6.  1886,  the  same  haying 
been  filed  through  mistake  and  misapprehen- 
sion." 

By  Wood's  will,  Mrs.  Wood  was  appointed 
executrix  and  Thomas  N.  Wood,  his  son,  ex- 
ecutor, and  letters  testamentary  were  granted 
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to  them  Ocfober  27,  1882.  The  sod,  after 
qualifviDg  as  executor,  performed  no  duties  as 
such  during  the  lifetime  of  his  mother,  who 
administered  upon  the  estate.  In  March,  1887, 
after  his  mother's  decease,  the  son  filed  as  ex- 
510]  ecutor  *a  new  appraisement  and  inven- 
tory and  wound  up  the  estate. 

In  the  action  of  assumpsit  brought  by  Wil- 
lard,  as  administrator  of  Frederick  L.  Christ- 
mas, against  Wood,  the  clerk  was  directed  by 
plaintiff's  attorney,  on  the  suggestion  of  the 
death  of  defendant,  to  Issue  summons  to  Mrs. 
Wood  as  executrix  to  appear  and  defend,  so 
in  this  cause  a  subpoena  was  directed  to  bring 
tn  Mrs.  Wood  as  executrix,  and  so  in  the  ac- 
tion brought  by  Willard  In  Wood's  name  for 
the  use  of  Charles  H.  Christmas,  administrator, 
the  death  of  Wood  was  suggested,  and  on  ap- 
plication of  plaintiff's  attorney  the  suit  was  re- 
vived in  the  name  of  Mrs.  Wood  as  executrix. 
The  action  of  covenant  brought  by  Willard, 
as  administrator  of  Christmas,  against  Mrs. 
Wood,  as  executrix,  was  conducted  and  tried 
throughout  on  the  theory  of  her  exclusive 
representative  character;  and,  similarly,  the 
dismissal  of  this  bill.  January  6,  1885,  was  as 
to  Mrs.  Wood  as  executrix. 

Willard's  counsel  had  notice  of  the  executor- 
ship of  the  son.  whose  appearance  as  executor 
was  entered  in  the  present  suit,  with  that  of 
his  mother  as  executrix,  October  25, 1883,  but 
both  sides  went  on  with  the  proceedings  as  if 
Mrs.  Wood  was  sole  executrix. 

This  suit  was  on  January  12.  1892,  ordered 
to  be  heard  by  the  supreme  court  of  the  Dis- 
trict at  the  general  term  in  the  first  instance, 
but,  before  such  hearing,  became  transferred 
under  the  act  of  Congress  of  February  9,  1893 
(27  Stat,  at  L.  434.  chap.  74).  to  the  court  of 
appeals  of  the  District  of  Columbia,  where 
the  bill  was  dismissed  with  costs  in  accord- 
ance with  an  opinion  delivered  by  Mr.  Chief 
Justice  Alvey,  made  part  of  the  record  and 
reported  in  1  D.  C.  App.  44. 

The  court  of  appeals  held  that  the  bill  was 
effectually  dismissed  as  to  the  estate  of  Wood 
bv  the  order  of  January  5, 1885;  that  the  right, 
u  any,  attempted  to  be  enforced  against  the 
estate  of  Wood  by  reason  of  the  assumption 
in  favor  of  Dixon  was  fully  barred  by  the 
statute  of  limitations  or  the  lapse  of  time  be- 
fore the  bringing  of  this  suit;  that  plaintiff  us 
the  representative  of  the  mortgagee  could  not 
be  substituted  to  the  position  of  Wood  with 
51  l]lhe  right  to  enforce  the  covenant  *Bryan 
made  with  and  for  the  benefit  of  Wood,  under 
the  circumstances;  and  that  the  covenant  of 
Bryan  in  the  deed  from  Wood,  if  it  could  be 
availed  of  at  all,  could  not  be  deemed  a  lawful 
asset  of  the  estate  of  the  deceased  in  this  Dis- 
trict, which  vested  in  the  administrator  here 
and  entitled  him  to  sue  Bryan  therefor. 

Messrs,  Enoch  Totten,  William  Henry 
Dennis,  and  Stephen  Gondii,  for  appellant: 

In  equity  a  creditor  is  entitled  to  a vai^  him- 
self of  a  security  which  his  debtor  holds  from 
a  third  person  for  the  payment  of  the  debt. 

WiUard  v.  Wood,  185  U.  S.  814(34:  214); 
Keller  v.  Ashfard,  183  U.  S.  624  (38:  673);  Union 
Mut.  L.  Ins,  Co.  V.  Uanford,  143  U.  S.  IPO 
(86:  120);  Shepherd  v.  May,  115  U.  S.  505 
(29:  456). 


Payment  to  a  foreign  administrator  is  a  good 
plea  as  against  even  the  domiciliary  adminis- 
trator. 

Wilkim  V.  EiUtt,  108  U.  8.  256  (27:  718). 

Apart  from  techipal  objections  urged  by  the 
defendants,  the  court  of  appeals  denied  relief 
on  the  grounds: 

(a)  That  the  right  sought  to  be  enforced 
against  the  estate  of  WckkI  was  barred  \i!^ 
time,  by  analogy  to  the  statute  of  limitations, 
before  this  suit  was  brought. 

(b)  That  this  suit  was  dismissed  as  to  the 
estate  of  Wood  by  the  pracife  as  to  Mrs.  Wood. 

(c)  That  the  remedy  against  Bryan  was  lost 
when  the  remedy  against  Wood's  estate  was 
lost. 

All  these  propositions  are  controverted  br 
complainant. 

Such  a  theory  of  subrogation  might  be  carried 
even  further,  and  the  right  to  recover  against 
Wood  be  denied,  because  Dixon  was  dis- 
charged in  bankruptcy  from  his  debt  to  the 
mortgagee.  The  nnswer  to  that,  of  course,  is 
that  a  discharge  in  bankruptcy  results  merely 
by  operation  of  law,  is  an  act  in  in  tit  if  m  ts 
regards  the  creditor,  avails  only  the  bankrupt, 
and  does  not  discbarge  any  other  person  liable 
for  the  same  debt. 

U.  S.  Rev.  Stat.  §  5118,  title,  Bankrvptcg; 
Story,  Promissorv  Notes,  ?;  428. 

The  estate  of  William  W.  W.  Wood  is  liable 
notwithstanding  the  lapse  of  time.  His  bargain 
with  Dixon  to  buy  the  house  and  assume  the 
mortgage  was  a  New  York  contract  and  gov- 
erned by  the  laws  of  New  York. 

To  the  law  of  the  state  in  which  land  is 
situated  must  we  look  for  the  rules  which 
govern  its  descent,  alienation,  and  transfer,  and 
and  for  the  effect  and  construction  of  convey- 
ances 

McGoon  V.  Scales,  76  U.  S.  9  Wall.  27 
(19:  546);  0;t?wv.  Potcell,  98 U.  S.  176(25:  238); 
Brine  v.  Hartford  F.  Ins.  Co,  96  U.  S.  627 
(24:  858);  l^iidiard  v.  JSorton,  106  U.  S.  129 
(27:  106);  Cannda  S.  R.  Co.  v.  Gcbhard,  109  U. 
S.  527(27:  1020):  Dcnnick  v.  Central  R.  C>.  103 
U.  S.  11  (26:  439). 

By  the  law  of  the  state  of  New  York  a 
-purchaser  of  mortgaged  real  estate  who  accepts 
a  deed  thereto,  by  the  terms  of  which  he 
assumes,  covenants,  and  agrees  to  pay  the 
mortgage  as  a  part  of  the  purchase  njoney,  is 
liable  for  the  amount  of  the  encumbrance, 
and  his  liability  is  precisely  the  same,  whether 
he  actually  si^ns  and  seals  the  dt^ed  or  not 
He  is  bounci  by  the  covenants  in  the  instrument 
in  either  case,  and  an  action  may  be  maintained 
on  the  contract  by  the  moricouee. 

Trotter  v.  Hyghes,  12  N.  Y.  74.  62  Am.  Dec 
137;  Burr  v.  Beers,  24  N.  Y.  178,  80  Am.  Dec. 
327;  Thorp  v.  Keokuk  Co<il  Co.  48  N.  Y.  257: 
Band  v.  Kennedy,  83  N.  Y.  149;  Atlantic  Dock 
Co.  V.  lA:aritt,  54  N.  Y.  35,  13  Am.  Rep.  556; 
'Boicen  v.  Berk,  94  N.  Y.  86,  46  Am.  Rep.  124; 
Vrofjman.Y.  Turner,  69  N.  Y.  280, 25  Am.  Rep. 
195. 

The  precise  question  involved  here  was  de- 
cided by  the  court  of  appeals  of  New  York  ir 
Boicen  v.  Pick,  supra.     The  purcba«ier   wh 
assumed  the  mortgage  debt  in  tbat  rase  did  noW 
sign  the  deed',  but  accepted  it  and  its  b^nefitsr 
the  deed  purported,  as  here,  to  be  a  deed  o^ 
i  "indenture,"  and  the  statute  of  limitations  f" 
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pleaded;  that  statute  as  applicable  to  simple 
contracts  barred  the  action,  but  as  applicable 
to  a  specialty  it  did  not.  That  case  was  in  all 
respects  undistinguishable  from  this,  and  the 
court  held  that  the  statute  was  not  a  defense. 
If  this  action  were  pending  in  New  York,  it 
would  clearly  be  controlled  by  that  case. 

See  also  lloff'a  Appeal,  24  Fa.  200. 

This  court,  in  Willard  v.  Wood,  135  U.  8. 
800  (34:  210),  declined  to  decide  this  question, 
although  it  was  argued  at  length  at  the  bar. 

The  court  of  appeals  concedes  that  such  is 
the  law  of  New  York,  and  that  international 
jurisprudence  requires  it  to  be  respecfced  in 
this  case,  but  undertakes  to  say  that  the  liability 
of  Wood  was  not  what  the  law  of  New  York 
declares  it  lo  be,  that  of  a  party  to  the  deed, 
but  only  a  "simple  contract  on  Wood's  part. 
It  is  submitted  that  this  fails  to  give  due 
effect  to  the  lex  loci  contractvs.  It  chanares  the 
nature  of  the  contract,  and  makes  a  different 
one. 

Bank  of  United  Slates  v.  Donnally,  33  U.  8.. 
8  Pet.  3ttl  (8:  974\ 

The  case  at  bar  is  not  an  action  of  covenant 
at  law,  but  in  equity  upon  the  obligation  im- 
posed by  the  law  of  i^Tew  York.  If  Wood  was 
liable  (and  it  is  conceded  he  was),  he  was  liable 
as  the  law  of  New  York  said  he  was,— as  if  he 
had  joined  in  executing  the  deed  he  accepted, — 
and  there  was  no  mere  * 'simple  contract." 

It  is  quite  supposable  that  Wood  did  not  sign 
the  deed  because  the  law  of  New  York  made 
that  form  superfluous. 

There  is  nothing  in  the  statute  of  limitations 
of  the  District  of  Columbia  (Md.  act  of  1715. 
chap.  23)  which  excludes  or  conflicts  with  the 
New  York  doctrine.  Section  6  expressly  in- 
cludes a  •'recopnizancc,"  which,  like  the  as- 
sumption of  a  mortgage  in  New  York,  does 
not  need  to  be  sealed  or  even  signed  by  the 
obligor. 

2  Bl.  Com.  392:  Re  Broim,  85  Minn.  307; 
Com,  V.  Emery,  2  Biuney,  431;  Madison  v.  Com. 
2  A.  K.  Marsh.  131. 

Section  2  of  the  same  act,  on  which  defend- 
ants rely,  provides  as  follows: 

•'All  actions  of  trespass  quare  clav sum  f regit, 
aU  actions  of  trespass,  detinue,  surtrover,  or 
replevin  for  taking  away  goods  or  chattels,  all 
actions  of  account,  contract,  debt,  book  or 
upon  the  case,  other  than  such  accounts  as 
concern  the  trade  or  merchandise  between 
merchant  and  merchant,  their  factors  and 
servants  which  are  not  residents  within  this 
province,  all  actions  of  debt  for  lending,  or 
contract  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent,  afl  actions  of  assault, 
menaces,  battery,  wounding,  and  imprison- 
ment, or  any  of  them,  shall  be  sued  or  brought 
by  any  person  or  persons  within  this  province, 
at  any  time  after  the  end  of  this  present  sesnion 
of  assembly,  shall  be  commeuced  or  sued 
within  the  time  or  limitation  hereafter  ex- 
pressed, and  not  after;  that  is  to  say,  the  said 
action  of  account,  and  the  said  actions  upon 
the  case,  upon  simple  contract.  l>ook  debt,  or 
account,  and  the  said  actions  for  debt,  detinue, 
and  replevin  for  goods  and  chattels,  and  the 
aaid  actions  for  trespass  quare  cliuaumfrefjit, 
within  three  years  ensuing  the  cause  of  such 
action,  and  not  after." 

Moreover,  this  suit  does  not  assert  a  claim  of 
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Willard  directly  against  Wood,  but,  by  subro- 
gation, the  claim  of  Dixon,  surety,  against 
Wood,  principal,  for  the  obligation  under  the 
mortgage. 

Keller  V.  Ashford,  138  U.  S.  625  (33:  674). 

The  statute  does  not  begin  to  run  on  the 
surety's  claim  atrainst  his  principal  until  the 
surety  is  compelled  or  compellable  to  pay  the 
debt,  ».  e.,  in  this  ca.se  not  until  the  sheriff's 
report  of  sale  was  confirmed  (April  11.  1879), 
or  when  the  deficiency  was  ascertained.  This 
suit  was  filed  in  1H81. 

Wood,  Lim.  Ac.  g  145;  Elwood  v.  DHfendorf, 
5  Barb.  410. 

The  court  below  appears  to  have  cited  no 
authority  for  declaring  that,  "according  to  the 
principles  of  the  common  law,  no  mere  agree- 
ment or  assumption  to  pay,  by  a  grantee  in  a 
deed,  neither  signed  nor  sealed  by  him,  can  be 
deemed  or  treated  as  a  specialty  or  covenant  in 
this  District."  There  appears  to  be  no  deci- 
sion in  Maryland  prior  to  the  cession  of  this 
District  in  iVOl,  and  no  District  decision  prior 
to  the  case  at  bar,  that  declares  such  to  be  the 
common  law  in  this  District.  The  states 
which  have  adopted  the  same  doctrine  as  that 
declared  in  New  York  have  adopted  it  as 
being  part  of  the  common  law  of  England,  and 
no  reason  is  perceived  why  it  is  not  the  com- 
mon law  in  this  jurisdiction.  The  learned 
court  below  took  an  erroneous  view  as  to  the 
common  law  of  England  on  this  subject. 

Finch,  Book  of  the  Law.  109;  Staines  v. 
Morris,  1  Ves.  &  B.  43;  Comyn,  Dig.  title, 
Covenant,  A  I.  pi.  5,  6:  Finley  v.  Simpson,  22 
N.  J.  L.  311. 

Certainly  in  equity  there  should  be  no  tech- 
nical difliculty,  arismg  from  the  *'form  of  the 
action,"  in  treating  AV(>od  as  if  he  had  signed 
and  sealed  the  indenture. 

The  precipe  was  wholly  ineffectual  to 
dismiss  the  suit  as  against  the  estate  of 
Wood .  and  was  certainly  subject  to  the  with- 
drawal tiled  by  the  complainant.  It  referred 
•  nly  to  "MaryL.  C.  Wood,  executrix,"  who  is 
since  deceased,  and  not  to  Thomas  N.  Wood, 
the  executor,  against  whom  this  suit  is  now 
pending. 

The  dismissal  of  a  bill  in  equity  as  to  one  of 
two  executors  is  inoperative.  Executors  are 
joint  tenants  and  not  tenants  in  common.  An 
equity  suit  against  one  of  two  executors  would 
support  a  judgment  or  decree  binding  on  the 
estate,  if  no  objection  were  made  or  want  of 
parties  suggested  by  the  defendant. 

The  plaintiff  in  an  equity  suit  cannot  effect- 
ually dismiss  his  suit,  especially  after  answer, 
except  by  means  of  an  order  of  the  court. 

1  Dan'iell,  Ch.  PI.  &  Pr.  795;  Fis/ier  v. 
Quick,  9  N.  J.  Eq.  312. 

In  Orphan  Asylum  v.  MeCartee,  1  Hopk. 
Ch.  372.  cited  by  the  court  below,  the  dismis- 
sal was  by  order  of  court,  after  argument,  and 
the  court  was  ssked  to  vacate  its  own  order. 

Thomes  N.  Wood  having  duly  qualifie<i  as 
coexecutor,  the  question  how  much  actual 
service  he  performed  during  the  life  of  the  co- 
executrix  was  one  merely  between  themselves. 
He  did  not  cea.se  at  any  time  to  be  coexecutor. 

Re  Patients  Estate,!  Mackey,  392;  Richard- 
son V.  Stamhury,  4  Harr.  &  J.  275. 

Whatever  may  be  the  case  as  to  Dixon  and 
AVood,  the  defendant  Bryan  should  beheldlia- 

585 


BOPRSICB  COXTBT  OF  THB  UNITED  STATES. 


Oct.  Tsbm, 


ble  in  eqnity  upon  his  signed  and  sealed  cov- 
enant. 

He  intentionally  bought  the  property  cum 
ontre.  If  it  had  iisen  in  value  above  the  price 
at  which  he  bought  it,  including  the  mortgage 
he  assumed,  he  would  have  reaped  what  some 
have  called  ''the  unearned  increment."  As  it 
has  fallen  below  the  amount  of  debt  secured 
upon  it,  he  should  bear  the  loss.  His  liability 
is  not  merely  technical,  but  founded  in  equity 
and  Rood  conscience,  and  it  should  not  be  can- 
dsled,  even  if  it  be  held  that  Dixon's  estate  or 
even  Wood's  estate  for  any  reason  is  no  longer 
liable. 

It  is  established  and  conceded  that  as  be- 
tween themselves  Bryan  was  principal  and 
Wood  was  surety.  The  fact  that  the  right  to 
sue  the  surety  has  been  barred  by  the  statute  of 
limitations,  if  it  be  a  fact,  should  not  and  does 
not  destroy  in  equity  the  right  to  be  subrogated 
to  any  security  hela  by  the  surety. 

An  apt  illustration  of  this  is  afforded  by 
Eastman  v.  Foster,  8  Met  19,  per  Shaw,  Ch. 
J.,  where  the  maker  of  a  note  had  given  a 
mortgage  to  his  surety  to  secure  him,  and  it 
was  decided,  after  argument  and  full  consider- 
ation, that  the  holder  of  the  note  was  entitled 
by  subrogation  to  the  benefit  of  the  mortgage, 
even  though  his  right  to  sue  the  surety  was 
barred  by  limitation.    The  court  said  (p.  24): 

•*The  effect  of  the  mortgage  was,  in  equity, 
to  pledge  the  property  in  the  form  of  a  hy- 
pothecation to  the  surety,  for  the  payment  of 
the  mortgagor's  debt;  and  the  pledge*  is  not  re- 
deemed, nor  the  equitable  lien  upon  it  dis- 
charged, until  the  debt  is  paid." 

In  the  case  at  bar  Bryan,  in  the  view  of 
equity,  is  the  principal  debtor,  Wood  is  the 
surety,  and  the  covenant  in  the  deed  between 
Wood  and  Bryar  is  the  security  held  by  the 
suretv,  and  which  is  not  discharged  until  the 
debt  IS  paid. 

The  only  effect  of  limitations,  if  any,  in  this 
case,  is  to  talie  away  the  remedy  against  Wood's 
estate.  It  does  not  affect  the  right,  and  should 
not  have  any  collateral  effect  on  claims  against 
another. 

Michigan  Ins.  Bankv,  Eldred,  180  U.  8.  698, 
§96  (83:  1080,  1082);  Campbell  v.  Bolt,  116  U. 
S.  620,  625  (29:  483,  486);  Sturges  v.  Crawnin- 
shield,  17  U.  S.  4  Wheat.  122  (4:  529). 

Pom.  Eq.  Jur.  §  1206,  says  that  the  "mort- 
gagee may  release  the  mortgagor  without  re- 
leasing the  purchaser." 

In  Keller  v.  Ashfard.  183  U.  8.  610,  623  (33: 
667,  678),  this  court  said:  "If  the  person  who 
is  admitted  to  be  the  creditor's  (mortgagee's) 
debtor  stands,  at  the  time  of  receiving  t/ie  secur- 
ity, in  the  relation  of  surety  to  the  person  from 
whom  he  receives  it,  it  is  quite  immaterial 
whether  that  person  is  or  ever  has  been  a  debtor 
of  the  principal  creditor,  or  whether  the  rela- 
tion of  suretyship  or  the  indemnity  to  the  surety 
existed,  or  was  known  to  the  creditor,  when 
the  debt  was  contracted.  In  short,  if  one  per- 
son agrees  with  another  to  be  primarilv  liable 
for  a  debt  due  from  that  other  to  a  third  per- 
son, so  that  as  between  the  parlies  to  the  agree- 
ment the  first  is  the  principal  and  the  second 
the  surety,  the  creditor  of  such  surety  is  en- 
titled, in  equity,  to  be  substituted  in  his  place 
for  the  purpose  of  compelling  such  principal 
to  pay  the  debt." 
MO 


And  the  court  quotes  and  adopts  this  lan- 
guage: "But  the  right  of  the  mortgagee  to 
this  remedy  does  not  result  from  any  fixed  or 
vested  right  in  him.  arising  either  from  the  ac- 
ceptance by  the  sulraequent  purchaser  of  the 
conveyance  of  the  mortgaged  premises,  or 
from  the  obligation  of  the  grantee  to  pay  the 
mortgage  debt  as  between  himself  and  his 
grantor.  .  .  .  And  it  will  not  in  any  case 
be  available  to  the  mortgagee,  unless  the 
grantor  was  [not  %s\  himself  personally  liable 
for  the  payment  of  the  mortgage  debt." 

In  Keller  v.  Ashford,  supra,  the  mortgagor 
was  iiot  made  a  party  to  the  suit  against  the 
mortgagor's  grantee,  and  this  court  said  that 
this  omission  could  not  prejudice  any  interest 
of  his,  or  any  right  of  either  party  to  that  suit. 

The  plain  deduction  from  the  language  and 
action  of  this  court  in  that  case  is  that  the  Sub- 
rogation in  question  takes  place,  in  the  con- 
templation of  equity,  when  the  grantee  takes 
the  property,  and  assumes  the  mortgage  debt, 
if  the  claim  of  the  mortt^agee  is  then  valid 
against  the  mortgagor.  The  mortgagee,  hav- 
ing notice  on  the  public  records  of  the  assump- 
tion of  the  debt  by  the  new  owner  of  the  prop- 
erty, may  very  well  rely  upon  the  right  which 
he  is  advised  equity  gives  him  against  such 
owner  and  elect  to  taae  him  as  the  debtor  in 
equity.  Why  should  the  mortgagee  then  be 
obliged  to  keep  his  claim  alive  Indefinitely 
against  the  original  mortgagor,  and  against  a 
chain  of  intermediate  owners,  who  may  be 
dead  or  bankrupt,  or  in  foreign  parts,  under 
penalty  of  being  told,  if  he  fails  to  do  so  in  re- 
gard to  any  one  of  them, "Oh,  the  vincvlvm  of 
obligation  is  broken,  there  is  a  missing  link, 
and  you  are  not  entitled  to  the  benefit  of  sub- 
rogation." Why  should  he  not  rather  have  an 
equitable  right  similar  to  that  of  the  holder  of 
a  promissory  note  who  can  strike  off  inter- 
mediate indorscrs  and  sue  any  particular  one? 

In  the  rapid  transfer  of  real  estate  from 
owner  to  owner  in  modern  times,  any  other 
construction  of  the  equitable  doctrine  so  care- 
fully built  up  by  the  courts  would,  in  many 
cases,  reduce  it  to  a  nullity.  That  it  Is  a  sal- 
utary doctrine  in  aidmg  to  make  real  estate  a 
subject  of  commerce  none  will  deny  who  con- 
sider bow  it  tends  to  shift  the  burden  of  a 
mortgage  debt  from  the  mortgagor  to  the  pur- 
chaser who  assumes  the  mortgage,  thereby  ac- 
complishing the  very  object  which  those  parties 
have  in  mind,  without  the  necessity  of  asking 
the  consent  of  the  mortgagee  to  the  change  of 
debtor. 

Messrs.  John  Sidney  Webb,  H,  RandaU 
Webb,  and  Harris  Lirtdnley,  for  Wood,  appellee: 

The  court  below  deciaed  that  the  bill  was 
effectually  dismissed  as  against  the  estate  of 
Wood: 

1.  Because  there  was  at  the  same  time  an 
action  at  law  p)ending  in  respect  to  the  same 
subject,  and  Wood  had  raised  the  question  of 
the  right  of  the  plaintiff  to  pursue  both  rem- 
edies. The  dismissal  of  the  bill  was  therefore 
but  a  concession  of  the  right  and  demand  of 
Wood. 

2.  He  intended  to  dismiss  it  and  after  a  toI- 
untary  dismissal  he  will  not  be  allowed  to  re- 
instate it,  unless  it  be  shown  that  there  was 
surprise  or  mistake.  It  is  noticeable  that  the 
brief  for  the  appellant  is  silent  on  the  point  of 
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•orprifle  and  mistake  Id  entcriog  this  order. 
{OnJkan  Asylum  ▼.  MeCaitee,  1  Hopk.  Cb. 
428.) 

8.  That  Mrs.  Wood  was  the  active  executor, 
tnd  had  been  the  onlj  ODe  who  bad  admiais- 
tered,  and  a  suit  against  her  alone  would  have 
been  equally  elTective  in  law  and  in  equity, 
and  hence  a  dismissal  would  be  effectual  as  to 
Um  estate  if  entered  against  the  only  active 
representative.  t3  Wms.  Exrs.  7th  Am.  ed. 
*18ai,  *18i9;  Strickland  v.  ^Strickland,  12  Sim. 
408;  Dyson  t.  Morna,  1  Hare,  418;  WiUard  v. 
Wood,  1  App.  D.  C.  44). 

Executors  residing  abroad  or  who  never 
acted  on  the  estate  are  not  necessarily  made 
parties  to  the  suit. 

Clifton  V.  Uaig,  4  Desauss.  Eq.  880. 

It  is  ditticult  to  see  how  a  plaintiff  can  avail 
himself  of  the  fact  that  a  formal  order  was  not 
entered  in  accordance  with  the  prcecipe  and 
order  on  the  clerk  to  make  the  entry  on  the 
docket  accordingly. 

The  order  follows  as  a  matter  of  course,  and 
can  only  be  stayed  by  the  defendant  on  the 
jrroond  of  nonpayment  of  costs,  and  no  objec- 
tion herein  was  made. 

Curtii  V.  n^fpd,  4  Myl.  &  C.  193;  Booth  v. 
Lyeeater,  1  Keen,  247;  JSea  In&.  Co.  v.  Day,  9 
Aige,  247;  Simpson  v.  Breirster,  9  Paige,  245. 

It  is  a  matter  of  course  to  permit  acomplnin- 
«Dt  to  dismiss  bis  bill  at  any  time  before  an  in- 
terlocutory or  final  decree  has  been  made  in 
the  cause,  on  payment  of  costs. 

Cummins  v.  Bennett,  8  Paige.  80. 

Mr.  John  Selden,  for  Bryan,  appellee: 

The  complainant  below  was  without  title  or 
interest  to  institute  the  suit  as  to  Bryan. 

Simple  contracts,  though  evidenced  by  ne- 

Sotiable  paper,  are  bona  notabilia  where  the 
ebtors  reside. 

Wyman  v.  United  States,  109  U.  8.  658  (27: 
1069);  New  England  Mut.  L,  Ins,  Co,  v.  Wood- 
wofth.  111  U.  8.  145  (28:  881). 

Specialties  are  bona  notabilia  where  they 
may  happen  to  be  found  at  the  death  of  the 
intestate. 

Slocum  V.  Sanford,  2  Conn.  534;  Holcomb  v. 
nelps,  16  Conn.  135,  186;  Taylor  v.  Barron, 
86  N.  H.  495;  Beers  v.  Shannon,  73  N.  Y.  292; 
Smith  v.  Union  Hank,  30  U.  S.  5  Pet.  525  (8: 
216);  Schouler.  Exrs.  &  Admrs.  §*24;  1  Woer- 
Xier,  Law  of  Administration,  440,,  441;  2 
Woerner,  Law  of  Administration,  650. 

A  plea  that  the  subject  of  action  constituting 
■uch  bona  notabilia  was,  on  the  death  of  the 
decedent,  in  another  jurisdiction  than  the  one 
"which  appointed  the  administrator  Ruing  as 
plaintiff,  has  always  been  a  good  answer  to  the 
action. 

Noonan  v.  Bradley,  76  U.  8.  9  Wall.  405 
(19:761) 

A  release  of  the  bond  by  the  administrator 
appointed  in  this  district  would  constitute  no 
bar  to  the  enforcement  of  the  bond  by  the  ad- 
ministrator appointed  in  Brooklyn. 

Daniel  v.  Luker,  Dyer.  H05r«;  Byron  v. 
Bfiron,  Cro.  Eliz.  472;  1  Rolle,  Abr.  London. 
1668,  p.  908. 

Between  these  administrators  there  exists  no 
privity. 

Stacy  V.  Thrasher,  47  U.  8.  6  How.  44.  68, 
60  (12:  337,  342,  343);  Bill  v.  Tucker,  54  U.  8. 
13  How.  467  (14:226);  McLean  v.   Meek,  59 
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U.  8.  18  How.  18  (15: 278);  Johnson  t.  F&wers, 
139  U.  8.  159  (85: 114). 

And  if  WiUard  should  recover  aeainst  Bryan, 
in  the  present  suit,  Bryan  woula  still  be*  ex- 
posed to  a  second  recovery,  at  the. suit  of  the 
administrator  at  Brooklyn,  or  his  assignee,  as 
lawful  holder  of  the  bond. 

Union  Mut,  L.  Ins,  Co.  v.  Lewis^  97  U.  8.  684 
(24: 1114). 

The  bond,  though  it  constitutes  the  founda- 
tion of  the  suit,  has  been  neither  produced  nor 
properly  accounted  for. 

Clark  V.  Van  Riemadyk,  13  U.  8.  9  Cranch, 
160  (3: 690):  Simpson  v.  Doll,  70  U.  8.  3  Wall. 
475  (18:  267). 

The  personal  representative  of  the  assignee 
of  the  mortgagee  is  without  remedy,  in  equity, 
against  the  defendant  Bryan. 

Episcopal  City  Mission  v.  Brown,  158  U.  8. 
222  (39: 960);  EweU  v.  Daggs,  108  U.  8.  148 
(27:682);  Drury  v.  Hayden,  111  U.  8.  227 
(28:  410). 

The  contract  between  the  mortgagor  and  his 
vendee  creates  no  direct  obligation  on  the  part 
of  the  latter  to  the  mortgagee,  and  is  hence 
not  actionable  at  law  by  the  mortgagee,  but 
since,  as  between  the  mortga^r  and  his 
vendee,  the  vendee,  by  force  of  his  assumption 
and  agreement,  has  become  in  equity  the 
principal  and  the  mortgagor  merely  the  surety, 
for  payment  of  the  mortgage  debt,  the  mort- 
gagee, as  creditor  of  such  surety,  is  entitled  in 
equity  to  stand  in  the  place  and  to  be  subro- 
gated to  the  rights  and  remedies  of  the  mort- 
gagor, under  the  contract  which  the  mort- 
gagor, for  his  indemnity,  has  obtained  from  his 
vendee. 

Keller  v.  Ashford,  133  U.  8.  610,  624  (33:  667, 
673):  Willard  v.  Wood,  135  U.  8.  809.  813  (34: 
210,  213);  Union  Mut.  L.  Ins,  Co,  v.  Uanford, 
143  U.  8.  190  (36:  120);  Episcopal  City  Mission 
V.  Brown,  158  U.  8.  227  (89:  961). 

From  all  debts  and  claims  provable  against 
his  estate  on  the  7th  day  of  December,  1877.  it 
has  been  shown  by  the  complainant  in  the 
present  suit  that  Dixon  was  discharged  in 
bankruptcy,  on  March  1,  1878. 

If,  notwithstanding  such  proof  of  the  mort- 
gage debt  in  bankrnptcv.  a  judgment  for  any 
deflciencv  was  obtained  ai^^ainst  Dixon  by  the 
plaintiff  in  foreclosure.  **it  was  obtained  un- 
der circumstances  which  amounted  to  a  fraud 
in  law." 

Scott  V.  Ellery,  142  U.  8.  885  (35: 1051). 

His  discharge  was  effective  to  relieve  his 
estate  from  any  deficiency  arising  upon  the 
sale  in  foreclosure. 

Ffeitas  v.  Ricfiardson  (No.  2).  147  U.  8.  650 
(37:276);  Dennequin  v.  CletPS,  111  U.  8.  676 
(2^:565);  Upshur  y.  Briscoe,  138  U.  8.  865 
(34:931). 

The  assignee  in  bankruptcy  of  Dixon  would 
have  been  protected  by  the  limitation  of  two 
years  contained  in  U.  8.  Rev.  Stat,  g  5057. 

Bailey  v.  Gloter,  88  U.  8.  21  Wall.  842  (22: 
636). 

In  the  case  of  the  mortgagee,  "the  equity  on 
which  his  relief  depends  is  the  right  of  the 
mortgagor  against  his  vendee,  to  which  he  is 
permitted  to  succeed  by  substituting  himself  in 
the  place  of  the  mortgagor." 

KelUr  V.  Athford,  133  U.  8.  625  (38: 674). 

He  stands  in  the  debtor's  shoes,  and  is  sub- 
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Btituted  to  the  rights  and  remedies  of  the  latter, 
but  to  nothing  else. 

Willard  v.  Woraham,  76  Va.  402;  Osborne 
T.  CabeU,  77  Va.  468. 

He  can  therefore  only  have  a  personal  Judg- 
ment against  the  purchaser,  for  his  debt,  when 
the  mortgagor  holds  an  obligatiou  which  will 
support  such  a  judgment. 

CrotreU  v.  Cvrrier,  27  N.  J.  Eq.  155;  Keller 
T.  Ashford,  133  U.  S.  624  (33: 674). 

The  mortgagee  is  entitled  to  such  remedy 
only  as  the  mortgagor  had  against  the  pur- 
chaser when  the  bill  was  filed. 

CroweU  y.  Hospital  of  Barnabas,  27  N.  J. 
Eq.  650;  Bull  v.  Titsxtorifi,  29  N.  J.  Eq.  73; 
Willard  y.  Wood,  4  Mackey,  538. 

Upon  each  alienation,  the  vendee  becomes 
bound  as  principal  and  the  vendor  as  surety, 
as  between  themselves,  In  equity,  for  payment 
of  the  mortgage  debt. 

1  Jones,  Mortg.  4th  ed.  p.  741,  §  755. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  action  of  covenant  brought  by  Willard 
against  Wood,  December  30,  1884,  was  heard 
by  the  supreme  court  of  the  District  of  Col- 
umbia in  general  term  in  the  first  instance,  and 
it  was  held  that  the  acceptance  by  Wood  of 
the  deed  of  Dixon  to  him  created  no  specialty 
obligation  on  the  part  of  Woo<l,  though  he 
might  be  held  liable  on  it  in  assumpsit,  as  on 
a  simple  contract,  and  that  the  act  of  limita- 
tions of  the  District  barred  such  action  because 
brought  more  than  three  years  after  the  cause 
of  action  accrued.    4  Mackey,  51^8. 

The  case  being  brought  on  writ  of  error  to 
this  court,  it  was  ruled  that  whether  an  agree- 
ment by  the  grantee  of  a  mortgagor  to  assume 
the  mortgage  debt  could  be  enforced  at  law  or 
in  equity  was  governed  by  the  law  of  the  place 
where  the  action  was  brought,  and  that  by  the 
law  of  the  District  of  Columbia,  whether  such 
an  agreement  was  or  was  not  considered  as ' 
under  seal,  it  was  an  agreement  made  with  the 
grantor  only,  and  created  no  direct  obligation 
to  the  mortgagee  upon  which  the  latter  could 
sue  at  law.  If  the  agreement  of  the  grantee 
was  considered  under  seal,  by  reason  of  the 
deed  being  sealed  by  the  grantor,  it  fell  within 
the  settled  rule  in  force  in  the  District  of  Col- 
umbia, that  no  one  could  maintain  an  action 
at  law  on  a  contract  under  seal,  to  which  he 
was  not  a  party;  and  if  the  agreement  of  the 
grantee  was  considered  as  in  the  nature  of  as- 
sumpsit, implied  from  his  acceptance  of  the 
deed,  "still,  being  made  with  the  grantor  only 
and  for  his  benefit,  upon  a  consideration  moving 
from  him  alone,  there  being  no  privity  of  con- 
tract between  the  grantee  and  the  mortgagee, 
019]  and  the  latter  not  having  known  *of  or 
assented  to  the  agreement  at  the  time  it  was 
made,  nor  having  since  done  or  omitted  any 
act  on  the  faith  of  it,  it  follows  that,  by  the 
law  as  declared  by  this  court,  and  prevailing 
in  the  District  of  Columbia,  the  mortgagee 
cannot  maintain  an  action  at  law  against  the 
grantee.  Keller  v.  Asfifcyrd,  138  U.  S.  610, 
620,  622  [83:  667,  672,  6731,  and  Second  Nat. 
Bankv.  Grand  Tjodge  of  F.  &  A.  Mason*,  98 
U.  8. 123  [25:  75],  there  cited.  .  .  .  More- 
over, if  the  grantee's  liabilitv  was  in  assump- 
sit on]y,  it  was,  in  any  view  of  the  case, 


barred  by  the  stuiuic  of  limitations  in  three 
years."  And  the  judgment  of  the  supreme 
court  of  the  District  was  accordingly  affirmed. 
Willard  v.  Wood,  135  U.  S.  309  [34:  210]. 

In  Keller  v.  A»hford,  above  referred  to,  it 
was  held  that  although  the  contract  of  the 
purchaser  to  pay  the  mortgage,  being  made  to 
the  mortgagor  and  for  his  benefit  only,  created 
no  direct  obligation  of  the  purchaser  to  the 
mortgagee,  yet  that  in  a  court  of  equity  the 
mortgagee  may  avail  himself  of  the  right  of 
the  mortgagor  against  the  purchaser  up>on  the 
familiar  principle  in  equity  that  a  creditor 
shall  have  the  benefit  of  any  obligation  or  se- 
curity given  by  the  principal  to  the  surety  for 
the  payment  of  the  debt.  And  it  was  said: 
"The  doctrine  of  the  right  of  a  creditor  to 
the  benefit  of  all  securities  given  by  the  prin- 
cipal to  the  surety  for  the  payment  of  the  debt 
does  not  rest  upon  any  liability  of  the  princi- 
pal to  the  creditor,  or  upon  any  peculiar  rela- 
tion of  the  surety  towards  the  creditor;  but 
upon  the  ground  that  the  surety,  being  the 
creditor's  debtor,  and  in  fact  occupying  the  re- 
lation of  surety  to  another  person,  has  received 
from  that  person  an  obligation  or  security  for 
the  payment  of  the  debt,  which  a  court  of 
equity  will  therefore  compel  to  be  applied  to 
that  purpose  at  the  suit  of  the  creditor. 
Where  the  person  ultimately  held  liable  is 
himself  a  debtor  to  the  creditor,  the  relief 
awarded  has  no  reference  to  that  fact,  but  is 
grounded  wholly  on  the  right  of  the  creditor 
to  avail  himself  of  the  right  of  the  surety 
against  the  principal.  If  the  person  who  is 
admitted  to  be  the  creditor's  debtor  stands,  at 
the  time  of  receiving  the  security,  in  the  rela- 
tion of  surety  to  the  person  from  whom  he 
receives  it,  it  is  quite  immaterial  whether  that 
person  is  or  ever  has  been  a  debtor  of  the  prin- 
cipal creditor, or  whether  *the  relation  of  [5t20 
suretyship  or  the  indemnity  to  the  surety  ex- 
isted, or  was  known  to  the  creditor,  when  the 
debt  was  contracted.  In  short,  if  one  |>er8<m 
agrees  with  another  to  be  primarily  liable  for 
a  debt  due  from  that  other  to  a  third  person, 
so  that  as  between  the  parties  to  the  agree- 
ment the  first  is  the  principal  and  the  second 
the  surety,  the  creditor  of  such  surety  is  en- 
titled, in  equity,  to  be  substituted  in  his  place 
for  the  purpose  of  compelling  such  principal 
to  pay  tlwB  debt."    183  U.  S.  623  [33:  673]. 

After  citing  many  cases  and  quoting  from 
CrotreU  v.  St.  Barnabas  Hospital,  27  N.  J.  Eq. 
650,  655,  the  opinion  continued:  "The  deci- 
sions of  this  court,  cited  for  the  defendant,  are 
not  only  quite  consistent  with  this  conclusion, 
but  strongly  tend  to  define  the  true  position 
of  a  mortgagee,  who  has  in  no  way  acted  on 
the  faith  of,  or  otherwise  made  himself  a 
party  to,  the  agreement  of  the  mortgagor's 
grantee  to  pay  the  mortgage;  holding,  on  the 
one  hand,  that  such  a  mortgagee  has  no 
greater  right  than  the  mortgagor  has  against 
the  grantee,  and  therefore  cannot  object  to  the 
striking  out  by  a  court  of  equity,  or  to  the  re- 
lease by  the  mortgagor,  of  such  an  agreement 
when  inserted  in  the  deed  by  mistake  (Elliott 
V.  Sackett,  108  U.  8.  132  [27:  678],  Drury  v. 
Uayden,  111  U.  8.  223  [28:  408]);  and,  on  the 
other  hand,  that  such  an  agreement  does  not, 
without  the  mortgagee's  assent,  put  the 
grantee  and  the  mortgagor  in  the  relation  of 
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principal  and  surety  towards  the  mortgagee, 
so  that  the  latter,  hj  giving  time  to  the  gran- 
tee, will  discharge  the  mortgagor.  Shepherd 
T.  May,  115  U.  8.  505.   511    [29:  456.  458]  " 

The  court  of  appeals  rightly  held  that  rem- 
edies are  determined  by  the  law  of  the  forum; 
that  Wood's  liability  by  reason  of  his  acrept- 
inoe  of  Dixon's  deed  was  subject  to  the  limita- 
tion  prescribed  as  to  simple  contracts;  and  was 
barred  by  the  application  in  equity,  by 
analogy,  of  the  bar  of  the  statute  at  law. 

We  also  concur  with  the  court  of  appeals 
that  the  bill  was  effectually  dismissed  as  against 
tbe  estate  of  Wood  on  the  5th  of  January, 
1885.  That  court  held  that  there  could  be  no 
doubt  that  it  was  the  intention  of  plaintiff  by 
the  order  of  that  date  to  dismiss  the  bill  as  to 
the  representatives  of  Wood's  estate,  and  that 
021]it  was  supposed  at  the  time  to  have  *been 
effectually  done;  that  this  dismissal  was  a  con- 
cession to  the  demand  of  Wood  that  plaintiff 
ihould  elect  as  between  his  action  at  law  then 
pending  against  the  representatives  and  the 
Mil  in  equity;  that  it  could  not  be  urged  that 
the  defendant  or  his  representative  might  ob- 
ject to  the  dismissal;  and  that  after  a  volun- 
tary dismissal  of  the  bill  by  plaintiff  he  would 
not  be  allowed  to  reinstate  it  unless  it  was 
ihown  that  there  was  surprise  or  mistake.  It 
was  further  held  that  though  the  order  of  dis- 
missal referred  alone  to  Mi's.  Wood,  she  was 
Uie  only  active  representative  of  the  estate, 
and  that  the  fair  construction  of  the  order  of 
dismissal  would  not  permit  of  the  contention 
that  the  bill  was  still  intentionally  retained  as 
against  the  coexecutor,  the  sou;  and  that  in- 
deed, being  dismissed  voluntarily  as  against 
the  active  representative,  it  was  left  fatally  de- 
fective, even  though  technically  still  pending 
against  the  son. 

The  proceedings  show  that  Mrs.  Wood  was 
regarded  as  the  sole  representative,  she  only 
having  administered;  and  tbe  attempts  by  fil- 
ing a  replication  July  1,  1890.  without  leave 
of  court,  to  the  answer  filed  by  Wood,  who 
liad  then  been  dead  nearly  eight  years,  and  by 
filing  a  paper  signifying  the  withdrawal  of  tbe 
direction  to  dismiss  the  bill,  July  31,  1890. 
ftlso  without  leave  of  court,  were  unavailing  in 
the  premises. 

But  it  is  insisted  that,  conceding  the  remedy 
ma  to  Wood  was  barred ,  it  does  not  follow  that 
Bryjin  was  entitled  to  avail  himself  of  that  bar, 
since  the  right  was  not  extinguished;  that 
Bryan  Joined  in  the  execution  of  the  deed  of 
Wood,  and  thereby  expressly  agreed  to  pay  the 
balance  due  on  the  mortgage:  that  this  was  an 
absolute  promise  to  pay  and  not  merely  a  con- 
tract of  indemnity;  and  that  it  could  be  pro- 
ceeded on  as  a  specialtv  irrespective  of  whether 
the  remedy  on  Wood's  contract  with  Dixon 
was  barred  in  the  District  or  not. 

It  is  not  denied  that  the  enforcement  of  the 
contract  was  open  to  all  defenses  existing  be- 
tween Wood  an<i  Bryan.  Episcopal  City  Mis- 
man  v.  Bnmn,  158  U.  8.  222  [89: 960].  Christ- 
mas  bad  not  been  deprived  bv  either  of  them 
of  any  security  he  ever  had;  there  was  no 
mutual  agreement  between  him  and  them;  and 
he  had  in  no  way  acted  on  the  faith  of  the 
agreement  between  them  in  such  away  as  to 
bmd  either  of  them  by  estoppel. 
522]  *The  6th  section  of  chapter  28  of  the  Act 

IM  U.S. 


of  1715  of  the  state  of  Maryland,  and  which  is 
in  force  in  this  District,  is  as  follows : 

**No  bill,  bond,  judgment,  recognizance, 
statute  merchant,  or  of  the  staple,  or  other 
specialty  whatsoever,  except  such  as  shall  be 
taken  in  the  name  or  for  the  use  of  our  Sov- 
ereign Lord  the  King,  his  heirs  and  successors, 
shall  be  good  and  pleadable,  or  admitted  in 
evidence  against  any  person  or  persons  of  this 
province,  after  the  principal  debtor  and  cred- 
itor have  been  both  dead  twelve  years,  or  the 
debt  or  thing  in  action  above  twelve  years* 
standing;  saving  to  all  persons  that  shall  be 
under  the  aforementioned  impediments  of  in- 
fancy, coverture,  insanity  of  mind,  imprison- 
ment.  or  being  beyond  the  sea,  the  full  bene- 
fit of  all  such  bills,  bonds,  judgments,  recog- 
nizances, statutes  merchant,  or  of  the  staple,  or 
other  specialties,  for  the  space  of  five  years 
after  such  impediment  removed,  anything  in 
this  act  before  mentioned  to  the  contrary  not- 
withstanding."   1  Kilty,  Laws  of  Maryland. 

This  section  was  peculiar  to  the  state  of 
Maryland,  and  in  effect  went  to  the  cause  of 
action.  In  some  aspects  it  has  often  received 
the  consideration  of  the  courts  of  that  state. 
Some  of  the  decisions  are  referred  to  by  Chief 
Justice  A.lvey  in  Mann  v.  Cooper,  2  D.  C.  App. 
226.  22  Wash.  L.  Rep.  98,  and  it  is  there  said: 
"Unlike  the  construction  that  has  been  placed 
upon  the  terms  of  the  statute  employed  in  the 
2d  section  thereof  in  regard  to  simple  contract 
debts,  the  construction  uniformly  placed  upon 
the  terms  employed  in  the  6th  section  in  re- 
gard to  judgments,  recognizances,  and  special* 
ties  of  various  kinds,  owing  to  the  peculiar 
force  and  prohibitory  nature  of  the  language 
employed  in  this  latter  section,  has  been  dif- 
ferent, and  unyielding  to  circumstances  that 
would  remove  the  bar  of  the  statute  as  applied 
to  simple  contract  debts;  hence  it  has  been  uni- 
formly held  that  a  mere  acknowledgment  of 
the  debt  due  on  judgment,  or  even  an  express 
promise  to  pay  the  same,  will  not  arrest  the 
running  of  the  statute,  or  remove  the  bar,  as 
against  the  judgment  or  specialty  mentioned 
in  the  act;  though  such  judgment  or  specialty 
may  form  the  basis  or  inducement  to  a  new 
express  promise  to  pay,  upon  which  an  action 
may  be  maintained.  'Lamar  v.  Manro,  10  Gill 
&  J.  50;  *Yovjtg  v.  Mackall  4  Md.  367. [523 
And  so  the  payment  of  interest,  or  even  part 
of  the  principal  of  the  judgment  debt  will  not 
have  the  effect  of  avoiding  the  operation  of 
the  statute  as  applied  to  proceedings  on  the 
judgment  to  revive,  or  to  recover  on  the  judg- 
ment bv  action  of  debt.  In  tbe  case  of  Car- 
roU  V.  Waring,  3  Gill  &  J.  491,  it  was  held 
that  the  payment  of  interest  upon  a  bond  was 
no  avoidance  of  the  bar  of  the  act  of  limita- 
tions of  1715,  chap.  23;  nor  would  even  an  ex- 
press acknowledgment  of  the  debt  revive  the 
remedy  upon  a  bond  barred  by  that  act. "  And 
see  Digges  v.  Eliamn,  4  Cranch,  C.  C.  619 
Thom})»on  v.  Bereritfge,  3  Mackey,  170;  OcUt  v. 
Todd,  23  Wash.  L.  Rep.  98. 

The  saving  clause  of  the  section  relates  to 
creditors  only,  and  by  D.  C.  Rev.  Stat.  §  466, 
all  exceptions  in  favor  of  parties  beyond  the 
District  were  repealed.  However,  as  this  6th 
section  of  the  act  of  1715  was  not  pleaded  we 
need  not  consider  whether  its  benefits  are  denied 
to  nonresident  debtors  by  the  4th  and  5th  sec- 
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tioD8  relating  to  "persons  absenting  the  pro- 
vince, or  wandering  from  county  to  county," 
or  by  the  act  of  November.  1705,  chap.  12,  as 
to  persons  who  **  may  be  absent  out  of 
this  province  at  the  time  when  the  cauRe  of 
action  hath  arisen  or  accrued"  (Kiliy,  Laws 
of  Maryland;  Uynnger  v.  Bnltzell,  3  Gill  <&  J. 
158;  Maurice  v.  Worden,  52  Md.  283),  or  other 
statutory  provision. 

But  it  is  well  to  observe  that  this  covenant 
was  entered  into  in  the  District  between  resi- 
dents thereof,  and,  although  its  performance 
was  required  elsewhere,  the  liability  of  non- 
performance was  governed  by  the  law  of  the 
obligee's  domicil,  operating  to  bar  the  obliga- 
tion, unless  suspenu'ed  by  the  absence  of  the 
obi  iff  or. 

The  general  rule  in  respect  of  limitations 
must  also  be  borne  in  mind,  that  if  a  plHintiff 
mistakes  his  remedy,  in  the  absence  of  any 
statutory  provision  saving  his  rights,  or  where 
from  any  cause  a  plain liif  becomes  nonsuit  or 
tbe  action  abates  or  is  dismissed,  and,  during 
the  pendency  of  the  action,  the  limitation  runs, 
the  remedy  is  barred.  Alexander  v.  Pendleton, 
12  U.  a  8  Cranch,  463,  470  [3:  024,  027]; 
Taung  v.  Maekall,  4  Md.  367;  Wood,  Lim. 
Ac.  ^  293,  and  cases  cited . 
524]  *In  his  answer  Bryan  relied  on  Wood's 
answer, which  set  up  laches  and  the  statute  of 
limitations.  But  the  recognized  doctrine  of 
courts  of  equity  to  withhold  relief  from  those 
who  have  delayed  the  assertion  of  their  claims 
for  an  unreasonable  length  of  time  may  be 
applied  in  the  discretion  of  the  court,  even 
though  the  laches  are  not  pleaded  or  the  bill 
demurred  to.  Sullivan  v.  Portland  &  K.  R. 
Co,  94  U.  S.  806,  811  [24:  324,  326];  Laii^daU 
V.  Smith,  106  U.  8.  391.  394  [27:219,  220]: 
Badger  v.  Badger,  69  U.  8.  2  Wall.  87,  95  [17: 
886.  839];  SyesterY.  Bremer,  27  Md.  288,  319; 
WiUiama  v.  Bhodes,  81  111.  571. 

The  deed  of  Wood  to  Bryan  was  executed 
March  14,  1874,  and  at  that  time  the  mortgage 
bond  was  overdue,  having  matured  accord- 
ing to  its  terms,  July  7,  1^73,  but  interest  up 
to  February  1,  1874,  had  been  paid  on  it  by 
Wood.  Bryan's  obligation  to  Wood  was  to 
pay  forthwith,  or  wiihin  a  reasonable  time,  a 
distinction  of  no  importance  here,  and  lapse 
of  time  and  changes  in  condition  began  im- 
mediately to  affect  it. 

Frederick  L.  Christmas,  the  owner  of  the 
bond,  was  then  living.  He  accepted  intere>t 
for  two  years  thereafter,  but  this  was  not  paid 
by  either  Wood  or  Bryan,  and  if  such  pay- 
ment operated  as  an  extension  of  time,  it  does 
DOt  appear  to  have  been  with  the  assent  of 
either  of  them. 

Bryan  sold  within  a  few  days  of  his  purchase, 
and  conveyed  to  Palmer,  the  deed  being  re- 
corded in  ^ings  county,  April  9.  1874,  and 
Palmer  covenanted  to  pay  the  outstanding  bal- 
ance. To  the  foreclosure  proceedings  Clirist- 
mas  did  not  make  Wood  and  Bryan  parties, 
or  either  of  tl^em,  but  made  Palmer  a  defend- 
ant, though  asking  a  deficiency  decree  against 
Dixon  only. 

Wood  gave  $17,000  for  the  property,  but  its 
▼alue  had  been  gradually  declining,  and  it 
was  bid  in  December  10,  1877,  at  the  foreclos- 


ure  sale  by  the  heirs  of  Christmas  for  $5,000, 
the  testimony  showing  that  $8,000  was  then  a 
fair  price. 

Palmer  died  in  1878  or  1879.  being  reputed 
to  have  parted  with  *'most  of  liis  estate. 

The  various  law  suits  which  had  been  pre- 
viously commenced,  except  the  action  of  cove- 
nant of  December  30,  1884,  *against  [52S 
Wood's  executrix,  were  abandoned  and  dis- 
missed January  5,  1885,  on  which  day  this  bill 
was  also  dismissed,  as  we  have  seen. 

The  bill  was  filed  July  15.  1881,  against 
Wood  and  Bryan,  as  alike  liable  to  Christmas 
as  principal  debtors,  and  service  of  process 
was  had  on  AVood  only,  August  18, 1881.  The 
mere  fact  that  the  bill  was  left  on  the  files 
would  not,  in  itself,  relieve  from  the  effects  of 
lache**,  for  failure  in  diligent  prosecution  may 
have  the  same  consequences  as  if  no  suit  had 
been  instituted.  Johnnton  v.  Standani  Min. 
Go.  148  U.  S.  360,  370  [37:  480.  486j. 

Nearly  sixteen  years  had  elapsed  since  Bryan 
entered  into  the  covenant  with  Wood,  when, 
on  March  10,  1890,  over  eight  years  after  the 
issue  of  the  first  subpoena,  alias  process  was 
issued  against  Bryan  and  service  had.  For 
seven  years  of  this  period  he  had  resided  in  the 
District.  For  seven  years  he  had  been  a  citi- 
zen of  Illinois  as  he  still  remained.  By  the 
law  of  Illinois  the  mortgagee  may  sue  at  law 
a  grantee,  who,  by  the  terms  of  an  absolute 
conveyance  from  the  mortgagor,  assumes  the 
payment  of  the  mortgage  debt.  Dean  ▼. 
Wfilker,  107  III.  540,545.  550;  Thompson  ▼. 
Dearborn,  107  111.  87,  92;  Bay  v.  WilliarM,  113 
III.  91;  Ifnion  Mut.  L.  Inn.  Co.  v.  Uanford, 
143  U.  S.  187, 190  [36:  118.  120].  But  Christ- 
mas did  not  see  tit  to  bring  a  suit  against 
Bryan  in  Illinois,  nor  was  this  bill  filed  during 
Bryan's  residence  in  the  District,  and  when 
filed  it  was  allowed  to  sleep  for  years  without 
issue  of  process  to  Bryan,  and  for  five  years 
after  it  had  be'en  dismissed  as  to  Wood's  repre- 
sentatives, Wood  having  been  made  a  defend- 
ant by  Christmas's  ancillary  administrator,  as  a 
necessary  parly. 

In  the  meantime  Dixon  had  been  discharged 
in  bankruptcy  and  had  died;  Palmer  had  also 
departed  this  life,  leaving  but  little  if  any  es- 
tate; Wood  had  deceased,  his  estate  been  dis- 
tributed, and  any  claim  against  him  had  been 
barred,  and  the  mortgage(i  properly  had  di- 
minished in  value  one  half  and  had  pa^ed 
into  the  ownership  of  Christmas's  heirs.  In 
view  of  the  laches  disclosed  by  this  record, 
we  do  not  think  the  equitable  jurisdielim  of 
the  court  ought  to  be  exlended  to  enforce  a 
covenant  pluinly  not  made  for  the  benefit  of 
Christmas  and  in  respect  of  which  he  pos- 
subsed  no  superior  equities.  The  changes 
which  the  lapse  of  lime  had  wroughtinthe  value 
*of  the  properly  and  in  the  situation  of  [4>t2G 
the  parties  were  such  as  to  render  it  inequita- 
ble to  decree  the  relief  sought  as  against 
Bryan.  So  that  whether  the  barring  in  this 
iurisdiction  of  the  remedy  merely  as  atrainsi 
Wood  would  or  would  not  in  itself  defeat  a 
decree  against  Bryan,  without  more,  we  hold 
that  relief  was  properly  refused,  and  the  de- 
cree is  affirmed, 
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UNITED  STATES,  Appt.,  road  east  thereof;  and  all  such  lands  were  for- 

f;  feitod  to  tbe  United  States  by  the  act  of  January 

OTJirnnv   Ar    PATTWnnMTA     RATTPnAn  81,1885,  and  the  railroad  company  is  not  entitled 

^?5T5i?:  ^Sr  CALIFORNIA    RAILROAD  ^  them  for  building  the  main  road  from  Port- 

CDMFANY  and   Ihe  Oregon  Central  Rail-  land  to  tbe  Junction,  on  a  circuitous  route  near 

TOftd  Company.  that  point,  and  building  the  branch  from  that 

point  to  McMinnville. 
(Bee  8.  C.  Reporter's  ed.  526-540.) 

[No.  818.] 

Grants  of  land  in  aid  of  ?;«»^^^^7«f  /^  Argued  NoverrJ>tr  12, 1896.     Decided  December 

Astorta  and  Memnnrtlie — title  of  the  act —  ^                         -J     -po^ 

comtrvction — in  ten  t  of  act—  tico  distinct  roads  ^* 

-^acceptance  of  computed  siction—act  for-  i  PPEAL  from  a  decree  of  the  United  Slates 

feiting  unearned  lands.  A  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit  reversinp^  a  decree  of  the  Circuit  Circuit 

1.  All  grants  of  land  in  aid  of  railroads  must  be  ^f  jjjg  United  States  for  the  District  of  Orecon 
construed   fayorably    to  the  Rovcrnment,  and  ^j^^^  ^^^j^i^  ^^^^^  ^^^^  forfeited  to  the  govern- 

J^^i.l'lf  P.^o^'o  ^      ^  ^''"''^^  mentoutof  the  Rrnnl  to  the  Oregon  Central 

•  ^  l;.i     ??K       *    #  n              #  iL,  «^  iQ-n  Railroad  of  May  4.  1870,  In  an  action  brought 

2.  The  title  of  the  act  of  Conirressof  Mayi,  1870.  .  „  ,.  ^  t^^n^A  dt..L»  ^J^i^^t^  ii»„f  *».v«»^««,T  ^# 
describlofr  the  railroad  line  to  be  aided  by  a  land  ^J  \^'^  U"  led  b twites  against  Ihut  conipany  et 
grant  as  'from  Portland  to  Astoria  and  McMinn-  «^-  lo  quiet  Utie  to  land  in  Oregon.  Reversed, 
vtlle"  does  not  control  the  text,  which  is  to  aid  a  and  decree  of  the  circuit  court  alb rmed.  and 
line  •'from  Portland  to  Astoria  and  from  a  suiu  cause  remanded  to  that  court. 

able  point  of  junction  near  Forest  Grove  to  the  J^ee  same  case  below,  57  Fed.  Rep.  426,  29 
Yamhill  river,  near  McMinnville,*'  to  the  extent  U.  S.  App.  497. 
of  showing  that  the  trrant  was  for  a  single  rail- 
road, instead  of  a  main  road  and  a  separate  Statement  by  Mr.  Chief  Justice  Fuller: 
branch  road.  This  was  a  bill  brought  by  the  United  States 

&   To  render  the  title  of  an  act  of  any  avail  in  its  against  the  Oregon  Central  Railroad  Company 

construction  the  languapre  of  the  act  must  be  ^jd  the  Oregon  &  California  Railroad  Com- 

doubtful  or  ambiguous,  and  the  ambiguity  must  p^^y^  j^  the  circuit  court  of  the  United  States 

bein  the  context,  and  not  in  the  title.  ^^^  ^^^  district  of   Oretron.  to  quiet  title   to 

4.   The  uje  of  the  singular  number  in  the  title  of  ^bout  90.000  acres  of  land  in  the  state  of  Ore- 

nrft  Jhnw  ^li^  ?h/in'ttft^  th!o^^^^^^  g""*  "^^  »  c^^^s  bill  filed  by  the  defendants  to 

not  show  that  the  intent  in  theontrinal  act  to  ®  ..\  ..,.    »^  ,.„  „„^^  i«„^   :«   ♦!»«  rk-« .««  jcl. 

make  the  grant  for  a  main  road  and  a  branch  S^^^^^^^^^.^tJ  ?i  »^"J^^*°^   ^"^  ^^%?^^?^o$ 

road  is  to  be  ignored,  and  that  all  is  to  be  taken  as  ^California  Railroad  Company.    The   [527 

a  single  road.  cause  was  heard  on  the  pleadings  and  a  stipu- 

8.   The  grant  of  Unds  to  aid  a  railroad  and  tele-  'a^i^n  as  to  the  facU  with  accompanying  maps 

graph  line  *from  Portland  to  Astoria,  and  from  and  documents. 

a  suitable  point  of  Junction  near  Forest  Grove  On  May  4,  1870,  an  act  of  Congress  was  ap- 

to  theTamhill  river,  near  McMinnville,"  which  proved,  which  is  as  follows  (16  Stat,  at  L.  94): 

was  made  by  the  act  of  Congress  of  May  4, 1870,  "Chap.  LXIX. — An   Act  Granting  Lands  to 

contemplates,  for  tbe  purposes  of  selecting  ad Ja-  Aid  in  the  Construction  of  a  Railroad  and 

cent  sections  of  granted  land,  two  distinct  roads.  Telegraph  Line  from  Portland  to  Astoria 

one  from  Portland  to  Astoria  and  a  branch  road  and  McMiuville,  in  the  Slate  of  Oregon, 

from  the  Junction  near  Forest  Grove  toMcMinn-  m^  ^-^  ^^^^^  ^^  ^^  ^^^^^  ^^^  jlouss  of 

M    ri^'          .           -              ,      ^        .        -    ,  Representatives  of  the  United  States  of  America 

Ji.^'l?frS^°^i,'iLtf?"Sr'®Mf  '^''In''  ""^  ?^  in  Congress  assembUd.  That  for  the  purpose  of 

railroad  from  Hillsboro  to  McMinnville,  curving  'j*-*!             .4-          e           -i^        a 

around  near  Forest  Grove,  which  was  named  ai  f»?>°^  \°  the  construction  o    a  railroad  and 

the  point  of  Junction  of  tbe  roads  for  which  t»i»egraph  line  from  Portland  to  Astoria,  and 

lands  were  granted  under  the  act  of  May  4. 1870,  '''"'^  *  suitable  point  of  junction  near  forest 

does  not  amount  to  a  construction  by  the  Sccre-  Grove  to  the  Yamkill  river,  near  McMinville. 

tary  of  the  Interior  of  the  act  as  providmg  for  in  the  state  of  Oregon,  there  is  hereby  granted 

one  continuous  railroad  to  McMinnville,  Instead  to  the  Oregon  Central  Railroad  Company,  now 

of  a  separate  road  to  that  place  from  tbe  June-  engaged  in  constructing  the  said  road,  and  to 

tion,  when  at  the  time  of  the  acceptance  the  entire  their  successors  and  assigns,  the  right  of  wsy 

line  of  both  main  and  branch  roads  had  been  def-  through  the  public  lands  of  the  width  of  100 

initely  loc-ated  and  the  lands  withdrawn.   The  feet  on  each  side  of  said  road,  and  the  right  to 

""^^oritriiL'THnfinuJ^l?'''^'*''^'*  ""^  lake  from  the  adjacent  public  lands  materials 

.  ""Tf  V    T^  ^     .  il^          ?'  for  constructing  said  road,  and  also  the  neces- 

^•«M^f?Jl^fr^^r^^P^Jf^'  J"?"'!"^  ^?°*^'  ^"^  sary  lands  for  (fepots,  stations,  side  tracks,  and 
aid  of  a  railroad  from  Portland  to  Astoria,  etc.,  othir  neidfnl  u«Pa  in  oneratinir  the  road  not 
the  termini  of  the  main  road  were  Portland  and  ^^^^^  ?>  vi  ?  Operating  ine  roaa,  not 
Astoria,  and  of  the  branch,  the  Junction  and  Mc-  exceeding  40  acres  at  any  one  place;  and  also. 
Minnville.  And  lands  lying  north  of  a  lino  drawn  ^ach  alternate  section  of  the  public  lands,  not 
at  right  angles  with  tbe  branch  at  its  northern  mineral,  excepting  coal  or  iron  lands,  desig- 
terminus  were  not  within  the  grant  made  In  aid  nated  by  odd  numl)ers  nearest  to  said  road,  to 
of  the  branch,  and  lands  lying  west  of  a  line  the  amount  of  10  such  alternate  sections  per 
drawn  at  right  angles  with  the  main  road  at  the  mile,  on  each  side  thereof,  not  otherwise  dis- 
junction were  not  within  the  grant  for  the  main  posed  of  or  reserved  or  held  by  valid  pre-emp- 
VOTE.- As  to  land  grants  to  railroads,  see  note  to  ^»^°  «J  ^^o^cstead  right  at  the  time  of  tbe  pass. 

Kansas  P.  R.  Co.  v.  Atchison,  T.  &  S.  F.  K.  Co.  28:  afie  of  this  act.      And  in  case  the  quantity  of 

794.  10  full  sections  per  mile  cannot  be  found  on 

As  to  pre-emption  rights,   see  note  to  United  each  side  of  said  road,  within  the  said  limits 

States  V.  Fitzgerald,  10: 78Sb  of  20  miles,  other  lands  designated  as  aforesaid 
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ihall  be  selected  under  the  direction  of  the 
Secretary  of  the  Interior  on  either  side  of  any 
part  of  said  road  nearest  to  and  not  more  than 
25  miles  from  the  track  of  said  road  to  make 
up  such  deficiency. 

Sec.  2.  And  be  it  further  enacted.  That  the 
Commissioner  of  the  General  Land  Office  shall 
1(28]  cause  the  lands  along  the  line  *of  the  said 
railroad  to  be  surveyed  with  all  convenient 
speed.  And  whenever  and  as  often  as  the  said 
company  shall  file  with  the  Secretary  of  the 
Interior  maps  of  the  survey  and  location  of 
20  or  more  miles  of  said  road,  the  said  Sec- 
retary shall  cause  the  said  granted  lands  ad- 
jacent to  and  coterminous  with  such  located 
sections  of  road  to  be  segregated  from  the  pub- 
lic lands;  and  thereafter  the  remaining  public 
lands,  subject  to  sale  within  the  limits  of  the 
Baid  grant,  shall  be  disposed  of  only  to  actual 
settlers  at  double  the  minimum  price  for  such 
lands:  And  provided  also,  That  settlers  under 
the  provisions  of  the  homestead  act  who  com- 
ply with  the  terms  and  requirements  of  said 
act.  shall  be  entitled,  within  the  said  limits  of 
20  miles,  to  patents  for  an  amount  not  exceed- 
ing 80  acres  each  of  the  said  ungranted  lands, 
anything  in  this  act  to  the  contrary  notwith- 
standing. 

"Sec.  Z.  And  be  it  further  enacted,  That 
whenever  and  as  often  as  the  said  company 
shall  complete  and  equip  20  or  more  consecu- 
tive miles  of  the  said  railroad  and  telegraph, 
the  Secretary  of  the  Interior  shall  cause  the 
Bame  to  be  examined,  at  the  expense  of  the 
company,  by  three  commissioners  appointed 
by  him;  and  if  they  shall  report  that  such 
completed  section  is  a  first-class  railroad  and 
telegraph,  properly  equipped  and  ready  for 
use,  he  shall  cause  patents  to  be  issued  to  the 
company  for  so  much  of  the  said  granted  lands 
as  shall  be  adiacent  to  and  coterminous  with 
the  said  complected  [completed]  sections. 

**  Sec.  4.  And  be  it  further  enacted.  That  the 
Baid  idtcrnate  sections  of  land  granted  by  this 
act,  excepting  only  such  as  are  necessary  for 
the  company  to  reserve  for  depots,  stations. 
Bide  tracks,  wood  yards,  standing  ground,  and 
other  needful  uses  in  operating  the  road,  shall 
be  sold  by  the  company  only  to  actual  settlers, 
in  quantities  not  exceeding  160  acres  or  a  quar- 
ter-section to  any  one  settler,  and  at  prices  not 
exceeding  $2.50  per  acre. 

•*  Sec.  5.  Ajid  be  it  further  enacted.  That  the 
Baid  company  shall,  by  mortgage  or  deed  of 
trust  to  two  or  more  trustees,  appropriate  and 
Bet  apart  all  the  net  proceeds  of  the  sales  of  the 
Baid  granted  lands,  as  a  sinking  fund,  to  be 
529]  kept  ^invested  in  the  bonds  of  the  United 
8tates,or  other  safe  and  more  productive  securi- 
ties, for  the  purchase  from  time  to  time,  and  the 
redemption  at  maturity,  of  the  first  mortgage 
construction  bonds  of  the  company,  on  the 
road,  depots,  stations,  side  tracks,  and  wood 
yards,  not  exceeding  $80,000  per  mile  of  road, 
payable  in  gold  coin  not  longer  than  thirtv 
years  from  date,  with  interest  payable  semi- 
annually in  coin  not  exceeding  the  [rate]  of  7. 
per  cent  per  annum;  and  no  part  of  the  prin- 
cipal or  interest  of  the  said  fund  shall  be  ap- 
plied to  any  other  use  until  all  the  said  bonds 
Bball  have  been  purchased  or  redeemed  and 
canceled,  and  each  of  the  said  first  mortgage 
bonds  Bball  bear  the  certificate  of  the  trustees. 


setting  forth  the  manner  in  which  the  same  is 
secured  and  its  payment  provided  for.  And 
the  district  court  of  the  United  Slates,  concur- 
rently with  the  state  courts,  shall  have  original 
jurisdiction,  subject  to  appeal  and  writ  of  er- 
ror, to  enforce  the  provisions  of  this  section. 

**  Sec.  6.  And  be  it  further  enacted.  That  the 
said  company  shall  file  with  the  Secretary  of 
the  Interior  its  assent  to  this  act  within  one 
year  from  the  time  of  its  passage;  and  the 
foregoing  grant  is  upon  condition  that  said 
company  shall  complete  a  section  of  20  or 
more  miles  of  said  railroad  and  telegraph 
within  two  years,  and  the  entire  railroad  and 
telegraph  within  six  years,  from  the  same 
date." 

Within  one  year  from  the  passage  of  this 
act.  the  Oregon  Central  Railroad  Company 
filed  with  the  Secretary  of  the  Interior  its  as- 
sent to  the  act,  and  prior  to  July  31,  1871,  and 
February  2, 1872,  filed  in  that  department  maps 
of  survey  and  definite  location  of  its  line  of 
railroad,  being  a  location  from  Portland  to  the 
Yamhill  river  near  McMinnville  via  a  point  near 
Forest  Grove,  and  from  that  point  to  Castor 
creek,  a  point  20  miles  toward  Astoria;  and 
from  Castor  creek  to  Astoria:  the  distances 
being  about  26  miles  from  Portland  to  Forest 
Qrove;  about 22f  miles  from  there  to  the  Yam- 
hill river;  and  about  102i  miles  from  Forest 
Grove  to  Astoria.  The  lands  adjacent  to  and 
coterminous  with  the  entire  line  of  definite  lo- 
cation were  segregated  and  withdrawn  from 
the*public  lands.  Twenty  miles  of  road  [530 
from  Portland,  running  due  west  and  terminat- 
ing at  a  point  near  the  town  of  Hillsboro,  in 
Washington  county,  Oregon, were  constructed, 
and  about  6  miles  more  to  a  point  near  Forest 
Grove;  and  from  that  point  something  over 
21  miles  running  almost  directly  south  to  a 
point  near  McMinnville  in  Yamhill  county. 
The  line  was  constructed  on  a  curve  as  it  ap- 
proached Forest  Grove. 

The  Secretary  of  the  Interior  on  February 
16,  1872.  accepted  the  first  20  miles  as  com- 
pleted under  the  act,  and  on  June  28,  1876,  he 
accepted  another  271  miles  as  so  completed, 
l)eing  the  distance  from  Hillsboro  to  a  point 
near  Forest  Grove,  and  from  that  point  to 
McMinnville. 

On  October  6,  1880.  the  Oregon  Central 
Railroad  Company,  for  value,  sold  and  con- 
veyed to  the  Oregon  &  California  Railroad 
Company  all  the  title  and  interest  which  it  had 
acquired  in  and  to  the  lands  granted  under  the 
act,  and  all  its  road,  franchises,  and  privileges; 
but  it  was  not  admitted  by  the  United  States 
that  the  Oregon  Central  Railroad  Company 
had  a  legal  right  to  make  said  sale  and  con- 
veyance. On  that  day  the  Oregon  Central 
Railroad  Company  was  insolvent  and  went 
into  liquidation,  and  the  conveyance  was  made 
to  settle  its  business  and  dispose  of  its  prop- 
erty. Neither  of  these  railroad  companies  nor 
anyone  else  has  ever  constructed  or  equipped 
any  portion  or  part  of  any  railroad  from  the 
point  near  Forest  Grove  to  Astoria. 

January  31,  1885,  Congress  passed  an  act 
(33  Stat,  at  L.  296,  chap.  46),  the  1st  section 
of  which  is  as  follows: 

*'That  so  much  of  the  lands  granted  by  an 
act  of  Congress  entitled  *An  Act  Granting 
Land  to  Aid  in  the  Construction  of  a  Railroaa 
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and  Telegraph  Line  from  Portland  to  Astoria 
and  McMiDDville,  in  the  State  of  Oregon/  ap- 
proTed  May  4th,  1870,  as  are  adjacent  to  and 
coterminous  with  the  uncompleted  portions  of 
said  road,  and  not  embraced  within  the  limits 
of  said  grant  for  the  completed  portions  of 
said  road,  be,  and  the  same  are,  hereby  de- 
clared to  be  forfeited  to  the  United  States  and 
restored  to  the  public  domain,  and  made  sub- 
ject to  disposal  under  the  general  land  laws  of 
the  Unitecl  Stat&<)  as  though  said  grant  had 
never  been  made." 

531]  *July  8, 1885,  the  Commissioner  of  the 
General  Land  Office  issued  to  the  local  land  of- 
fice at  Oregon  City  instructions  for  Its  guidance 
under  the  act  of  January  81,  1885.  and  a  dia- 
gram showing  the  limits  of  the  forfeited  lands 
and  that  portion  of  the  grant  which  was  not  af- 
fected by  the  act.  4  U.  S.  Land  Dec.  15.  These 
instructions  were  approved  by  the  acting  Secre- 
tary of  the  Interior.  The  diagram  showed 
that  the  road  ran  from  Portland  west  to  a  point 
near  Forest  Grove  where  it  turned  almost  at  a 
right  angle  and  ran  south  to  McMinnville. 
From  that  point  two  lines  were  drawn,  one 
due  north  and  the  other  due  west,  both  ter- 
minating at  the  20-mile  limits.  The  granted 
lands  lying  within  the  quadrant  formed  by 
these  lines  and  the  20-mtle  limits,  and  also 
the  indemnity  lands  within  said  lines  and  the 
25-mile  limits,  were  designated  on  the  diagram 
as  "forfeited."  The  forfeited  lands  on  the 
line  from  Forest  Grove  to  Astoria  were  also 
diown. 

In  November.  1885.  the  Oregon  &  California 
Railroad  Company,  assignee  of  the  Oregon 
Central  Railroad  Company,  presented  to  the 
land  office  a  list  of  lands  embraced  within  the 
territory  claimed  in  this  suit  to  bo  forfeited 
to  the  United  States,  and  tendered  the  fees  for 
locating  the  same,  which  were  declined  and 
the  list  rejected  upon  the  ground  that  the  lands 
had  been  forfeited. 

About  the  same  time  there  was  filed  in  the 
land  department  a  petition  of  the  receiver  of 
the  Oregon  &  C»iliforniH  Railroad  Company, 
praying  that  the  instructions  in  so  far  as  they 
applied  to  the  granted  lands  in  said  quadrant 
be  revoked.  This  petition  was  referred  to  the 
commissioner  for  examination  and  Report,  and 
a  report  was  subsequently  submitted  recom- 
mending '*that  the  restoration  remain  in  force 
as  per  instructions  of  July  8,  1885,"  and  trans- 
mitting a  second  diagram,  "showing  the  ac- 
curate limits  of  the  grant."  On  April  5,  1887, 
the  Secretary  of  the  Interior  passed  upon  the 
matter  of  the  application  of  the  receiver  and 
held  that  the  road  from  Portland  to  Forest 
Grove.aud  from  the  latter  point  to  McMinnville, 
were  to  be  treated  as  two  distinct  roads,  the 
limits  of  which  should  be  adjusted  separately. 
6  U.  S.  Land  Dec.  549.  By  that  adjustment  the 
032]  quadrant  northwest  from  Forest  *Grove 
fell  within  the  lands  forfeited,  which  was  in  ac- 
cordance with  the  restoration  of  July  8,  1885, 

Some  of  the  lands  claimed  to  have  been  for- 
feited to  the  United  States  have  been  patented 
and  are  in  the  actual  occupation  of  the  paten- 
tees or  persons  claiming  under  them,  and  other 
portions  of  said  lands  tor  which  patents  have 
been  issued  are  unoccupied  and  are  wild  lands, 
as  is  true  of  some  of  the  lands  claimed  by  the 
United  States,  which  have  not  been  sold  or 

164  U.  S. 


patented,  and  are  not  in  the  actual  physical 
possession  of  anv  person  or  party. 

On  the  following  page  is  a  sufficient  repro- 
duction of  the  diagram. 

*The  circuit  court,  Bellinger,  J.,  held  [533 
that  the  lands  within  the  quadrant  were  includ- 
ed within  the  lands  forfeited  tothegovernment, 
and  decreed  accordingly.  57  Fed.  Rep.  426. 
The  circuit  court  of  appeals  for  the  ninth  cir- 
cuit reversed  this  decree  and  directed  a  decree 
in  favor  of  the  Oregon  &  California  Railroad 
Company.  29  U.  S.  App.  497.  Thereupon 
the  present  appeal  was  prosecuted. 

Messrs.  J.  M.  Dickinaon,  Assistant  Attor- 
ney General,  and  George  H.  Williama  for 
appellant. 

Messrs,  Joseph  H«  Choate,  J.  Hab- 
ley  Aahton,  Charles  H.  Tweed,  and  William 
F,  Herrin  for  appellees. 

♦Mr.  Chief  Justice  FuUer  delivered  [537 
the  opinion  of  the  court: 

If  the  act  of  May  4,  1870,  should  be  held  to 
have  authorized  the  construction  of  a  main 
road  from  Portland  to  Astoria,  and  that  the 
lands  adjacent  to,  and  coterminous  with,  such 
main  road,  on  both  sides,  were  granted  in  or- 
der to  accomplish  that  purpose;  and  also  to 
have  authorized  the  construction  of  a  branch 
from  the  main  line,  at  a  junction  near  Forest 
Grove,  to  McMinnville, — then  it  would  follow 
that  all  of  the  lands  available  on  both  sides  as 
far  as  Forest  Grove,  and  to  an  extent  of  20 
miles  on  each  side,  would  be  absorbed  in  aid- 
ing to  build  the  main  line;  and  so  of  the  lands 
along  the  main  line  from  Forest  Grove  to  As- 
toria. And  inasmuch  as  the  line  from  Forest 
Grove  to  Astoria,  and  from  Forest  Grove,  at 
the  junction  with  the  main  line,  south  toward 
McMinnville,  was,  in  its  general  bearing,  at 
right  angles  to  the  main  line  from  Portland  to 
Forest  Grove,  the  line  from  Portland  to  Forest 
Grove  would  absorb  nearly  all  of  the  lands  ly- 
ing east  of  the  branch  line  to  McMinnville  and 
a  part  of  the  lines  lying  east  of  the  line  from  Mc- 
Minnville through  Forest  Grove,  the  point  of 
junction,  northwards  toward  Astoria.  Hence 
but  littlecould  be  earned  for  building  the  branch 
line  except  the  lands  lying  west  of  it  and  south 
of  the  point  of  junction  at  Forest  Grove,  and 
none  of  the  land  lying  north  of  a  line  drawn 
from  Portland  through  Forest  Grove  could  be 
held  to  have  been  within  the  contemplation  of 
the  act  as  donated  for  the  purpose  of  building  a 
branch  road  from  the  junction  to  McMinnville. 

In  this  aspect,  as  no  road  was  built  from 
Forest  Grove  toward  Astoria,  substantially  all 
that  was  earned  was  the  land  lying  within  the 
20-miIe  limits  on  each  side  of  the  main  road 
from  Portland  to  Forest  Grove,  and  the  land 
lying  west  of  the  McMinnville  branch  and 
south  of  a  line  drawn  from  Portland  through 
Forest  Grove;  and  all  of  the  lands  lying  in  the 
quadrant  north  and  west  of  Forest  Grove  were 
unearned  lands,  and  forfeited  under  the  act  of 
January  31,  1885.  These  lands  "are  adjacent 
to  and  coterminous  with  the  uncompleted  por- 
tions of  said  road,  and  not  embraced  within  the 
limits  *of  said  grant  for  the  completed  [538 
portions  of  said  road."  But  although  a  part  of 
the  lands  lying  east  of  this  quandrant  "are 
adjacent  to  and  coterminous  with  the  uncom- 

543 


SoPBBMB  Court  of  tbi  Uhitbd  Static 


pleted  portions  of  B&ld  road,"  yet  Ihey  are 
embraced  wilbin  said  grant  for  llie  com- 
I^eted  portions  vt  Mid  road,"  for  tlicy  lie 
witliin  tbv  SO-miie  ilmits  of  the  cuinpieted  por- 
tion from  PoTtlaod  to  Forest  Qrove. 

Tbe  raiiroad  compaaies  contend  that  no 
•uch  tblDg  aa  a  branch  road  or  a  juQClioo  In 
tbe  ordinary  aenie  of  llie  word  were  con- 
tempialed,  and  that.  baviDK  >  rigbt  to  build 
from  Portland  to  Astoria,  and  "from  a  suit- 
able point  of  junction  near  Foreat  Grove  to  the 
Tamhlll  river  near  McMInnville,"  Ihej  could 
treat  the  act  as  if  U  authorized  the  building  of 
m  continuous  road  from  Portland  via  Forest 
Grove  to  McMiunville,  vrilhout  le^ard  to  the 
provisions  for  a  road  beyond  Forest  Grove  to 
Astoria;  and  by  constructing  Ibelr  road  with  a 
curve  at  Forest  Grove,  could  properlj  claim 
all  of  ihe  lands  fnlitnf:  nitbln  20  miles  of  this 
circuitous  route  from  Portland  to  McMIonvllle 
H  Inlended  to  be  eracled  for  tbe  construction 
of  such  a  road.  And,  having  actually  so 
built,  that  they  were  eniitled  lo  all  tbe  lands 
Jylog  wltbln  a  quadrant  produced  by  a  radius 
teaching  20  miles  from  the  curve. 

Becretary  Lamar  rejected  this  contention  and 
held  tb«l  the  act  of  SIay4. 1S70,  cnnlemplared 
two  distinct  roads,  a  toad  from  Portlaod  to 


Astoria,  aod  a  road  from  Forest  Grove  to  Mc* 
Minnvllle;  that  the  words  "point  of  junction" 
were  to  beglvenlbeir  usual  meaning  of  a  point 
where  two  or  more  toads  Join;  that  had  the 
words  of  forfeiture  "so  much  of  lbs  lands 
granted  .  .  .  as  are  adjacent  to  and  cotermi- 
Dous  wirb,  the  uncompleted  portion  of  safd 
road."  been  unqualiSed,  Ibe  line  dividing  the 
forfeited  lands  from  tbose  not  forfeited  would 
have  been  drawn  through  Forest  Grove  at 
rl^ht  angles  to  the  unconslrucled  road  Mt  that 
point  and  terminating  at  Ibe  lateral  linilta  of 
the  grant,  but  that  as  this  would  bave  thrown 
out  of  the  grant  large  tracts  of  land  that  wera 
opposite  to  the  constructed  portions  of  the 
road. Congress  qualiSed  the  words  of  forfeiture 
by  adding  "and  not  embraced  within  tlic  lim- 
its *of  said  grant  for  the  completed  por-[330 
tions  of  saiaroad,"  wblch  saved  to  tbe  grant 
a  full  complement  of  landa  granied  for  every 
ralleof  road  actually  constructed, and  Ihe  Secre- 
tary remsrked  that  Ibis  view  of  tbe  act  was 
mucb«lrengtbened"wbenitlsobservedlhntlfaa 
lands  In  said  quadrant  lie  along  tbe  uocom- 
pleled  portion  on  botb  sides  ibereof,  and 
could  have  been  earned,  if  at  all.  by  that  lino." 
Tbe  rule  of  construction  applicable  10  tbe 
granting  act  ia  the  familiar  rule  tlut  all  graou 
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ot  this  description  must  be  construed  favorably 
to  the  eoTernment,  and  that  nothing  passes  but 
what  Ib  conveyed  in  clear  and  explicit  lan- 
ffoaee.  Dubuque  A  P.  R.  Co,  y.  Litchfield,  64 
U.  8.  23  How.  88  [16:  509];  Lenvemoorth,  L. 
dtG,R.Co.  T.  United  StatM,  92  U.  S.  740  [23: 
487];  Sltdell  ▼.  Orandjean,  111  U.  S.  437 
[28:  8291;  Coomw  Min,  Co,  y.  South  Carolina, 
144  U.  S.  562  [36:  542].  And  that  the  con- 
Btractlon  should  be  such  as  will  effectuate  the 
legislative  intention,  avoiding,  if  possible,  an 
unjust  or  absurd  conclusion,  is  also  well  set- 
tled. 

In  Sioux  CUy  A  St.  P.  R.  fh,  v.  United 
SiaUi,  159  U.  8.  349.  360  [40: 177,  181],  it  was 
said  by  3Ir.  Justice  Harlan,  speaking  for  the 
•court:  '*If  the  terms  of  an  act  of  Confl^ress, 
granting  public  lands,  'admit  of  different 
meanings,  one  of  extension  and  the  other  of 
limitation,  they  must  be  accepted  in  a  sense 
favorable  to  the  grantor.  And  if  rights 
claimed  under  the  government  be  set  up 
against  It,  they  must  be  so  clearly  defined  that 
there  can  be  no  question  of  the  purpose  of 
Congress  to  confer  them.'  Leavenworth,  L,  dk 
O.  R  Co,  V.  United  States,  92  U.  8.  733,  740 
[28:  634.  637].  Acts  of  this  character  must  re- 
ceive such  construction  'as  will  carry  out  the 
Intent  of  Congress,  however  difficult  it  might 
be  to  give  full  effect  to  the  language  used  if 
Uie  grants  were  by  instruments  of  privnte  con- 
veyance.* Winona  dbSt.  P.  R.  Co.  v.  Barney ^ 
118  U.  8.  618,  625  [28;  1109,  1111].  'Nothing 
is  better  settled,'  this  court  has  said,  'than  that 
statutes  should  receive  a  sen«>ible  construction 
such  as  will  effectuate  the  legislative  intention, 
and,  if  possible,  so  as  to  avoid  an  unjust  or  an 
absurd  conclusion.'  Lau  Ow  Bew  v.  United 
Staiet,  144  U.  S.  47,  59  [36:  340.  344].  Giving 
effect  to  these  rules  of  statutory  interpretation. 
«S40]  we  cannot  suppose  that  Gnngrens  *in- 
tended  that  the  railroad  company  should  have 
the  benefit  of  more  lands  than  it'earned." 

In  the  light  of  these  principles  we  have  no 
difficulty  in  arriving  at  the  same  result  as  that 
reached  by  the  Secretary  of  the  Interior  and 
by  the  circuit  court. 

The  act  declares  that  the  grant  is  made  "for 
the  purpose  of  aiding  in  the  construction  of  a 
raUroad  and  telegraph  line  from  Portland  to 
Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  river,  near 
McMinnville."  This  does  not  describe  a  road 
from  Portland  to  the  Yamhill  river,  but  a  road 
from  Portland  to  Astoria,  and  a  road  expressly 
stated  to  be  from  a  point  of  junction  near  For- 
est Grove  to  the  Yamhill  river. 

We  are  unable  to  see  why  any  other  than 
their  usual  meaning  should  be  attributed  to  the 
words  "point  of  junction."  Junction  In  the 
ordinary  acceptation  as  applied  to  railroads  is 
the  point  or  locality  where  two  or  more  lines 
of  railway  meet.  Two  lines  of  distinct  com- 
panies, or  separate  roads  of  the  same  company, 
or  a  main  line  and  a  branch  road  of  the  same 
company,  may  have  points  of  union  or  meet- 
ing, styled  junctions,  but  this  can  hardlv  be 
predicated  of  a  single  continuous  road  from 
one  point  to  another.  If  the  act  had  not  used 
the  word  "junction"  and  had  defined  the  line  as 
running  from  Portland  to  Astoria,  and  to  Mc- 
Minnville eta  Forest  Grove,  there  would  be 
more  force  in  the  suggestion  that  Forest  Grove 
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was  a  point  of  bifurcation  of  one  road  rather 
than  a  point  of  junction  of  two  roads,  but  the 
act  was  not  couched  in  those  terms,  and  the 
word  "junction"  cannot  be  rejected,  or  wrested 
from  its  obvious  meaning. 

As  the  road  from  Portland  to  Astoria  and 
the  road  from  Forest  Grove  to  McMinnville 
were  to  be  constructed  by  and  belong  to  one 
company  and  together  constituted  a  single  en- 
terprise, they  were  naturally  spoken  of  as  one 
railroad,  as,  in  that  sense,  they  were.  But 
this  is  of  no  special  significance  in  the  present 
inquiry,  which  is  whether.  In  view  of  the  lan- 
guage of  the  act  and  the  purposes  to  be  accom- 
plished, a  main  road  ana  a  branch  road  were 
provided  for,  in  aid  of  which  the  lands  were 
granted  subject  to  the  adjustment  applicable 
to  two  *road8.  And  the  general  rule  is  [541 
that  "words  importing  the  singular  number 
may  extend  and  be  u|) plied  to  several  persons 
or  things;  words  importing  the  plural  number 
may  include  the  singular,"  as  provided  In  U. 
8.  Rev.  Stat.  S  1. 

Nor  are  we  impressed  with  the  argument 
that  the  title  of  the  act  compels  to  another  con- 
clusion. The  title  is:  "An  Act  Granting 
Lands  to  Aid  in  the  Construction  of  a  liailroad 
and  Telec^raph  Line  from  Portland  to  Astoria 
and  McMinnville  in  the  State  of  Oregon."  The 
text  of  the  act  Is:  "That  for  the  purpose  of 
aiding  in  the  construction  of  a  railroad  and 
telegraph  line  from  Portland  to  Astoria, 
and  from  a  suitable  point  of  junction  near 
Forest  Grove  to  the  Yamhill  river  near  Mc- 
Minnville in  the  state  of  Oregon,"  the  grant  is 
made.  Insert  the  comma  after  Astoria  in  the 
title,  which  appears  after  that  word  in  the  act, 
— and  for  the  purpose  of  arriving  at  the  true 
meaning  of  a  statute,  courts  read  with  such 
stops  as  are  manifestly  required  {Hammock  v. 
Fhrmers'  Loan  cfe  T.Co.  105  U.  S.77. 84  [26:1111, 
11131;  United  States  v.  Laefier,  134  U.  S.  6*i4, 
628  [33:1080, 1083]),— ahdthetitle  is  sufficiently 
comprehensive  to  fairly  describe  a  road  from 
Portland  to  Astoria,  and  a  road  to  Mc&Iinn- 
viUe,  as  the  subject  of  the  act.  The  title  is  no 
part  of  an  act  and  cannot  enlarge  or  confer 
powers,  or  control  the  words  of  the  act  unless 
they  are  doubtful  or  ambiguous.  United 
States  V.  Fislier,  6  U.  S.  2  Cranch,  a58,  386 
[2: 304.  3131);  Tazoo  A  M.  V,  R.  Co.  v.  Tltomas, 
132  r.  8. 174, 188  [33: 302,  3071.  The  ambigu- 
ity must  be  in  the  context,  and  not  in  the  title, 
to  render  the  latter  of  any  avail. 

And  so  of  the  title  of  the  act  of  January  81, 
1885.  That  title  is:  "An  Act  to  Declare  For- 
feiture of  Certain  Lands  Granted  to  Aid  in  the 
Construction  of  a  Railroad  in  Oregon,"  and 
the  granting;  act  is  referred  to  in  the  text  by 
its  title.  We  do  not  regard  the  use  of  the 
singular  number  as  persuasive  of  the  intention 
of  Congress  that,  in  the  adjustment  of  the  grant 
as  affected  by  the  forfeiture,  the  fact  that  a 
main  road  and  a  branch  road  were  provided 
for  should  be  Ignored. 

It  seems  to  us  ouite  clear  that  a  main  road  was 
to  be  built  from  Portland,  the  principal  city  of 
Oregon,  situated  on  the  ^Columbia  river,  [542 
to  Astoria,  a  port  on  the  Pacific  Ocean  at  the 
mouth  of  that  river,  a  distance  of  some  128i 
miles,  being  over  100  miles  beyond  Forest 
Grove:  and  a  branch  from  Forest  Grove  to  Mc- 
Minnville, a  distance  somewhat  exoeeding  21 
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miles.  It  is  not  denied  that,  as  stated  in  the 
opinion  of  the  circuit  court,  "four  fifths  of  the 
line  of  road  from  Portland  to  Astoria  traversed 
a  rough  and  wholly  unsettled  district,  but  one 
known  to  be  rich  in  timber,  and  believed  to  be 
in  iron  and  coal,  with  considerable  areas  of 
agricultural  land,"  while  the  21  miles  from 
Forest  Grove  to  McMinnville  ran  through  **the 
heart  of  the  Willamette  Valley  and  through 
the  oldest  settled  portion  of  the  country. "  The 
opening  up  to  settlement  of  unoccupied  and 
inaccessible  territory,  and  the  establishment  of 
railroad  communication  between  Portland  and 
Astoria  by  the  construction  of  the  main  line, 
were  the  obvious  inducements  to  and  the  pri- 
mary objects  of  the  grant,  and  the  construc- 
tion of  the  branch,  though  included  in  the  act, 
was  subordinate  and  subsidiary.  The  line, 
both  main  and  branch,  was  wholly  within  the 
state  of  Oregon,  and  we  cannot  assume  that  if 
the  proixH>ters  had  sought  aid  merely  for  a  road 
running  from  Portland  by  way  of  Forest 
Grove  to  McMinnville,  the  application  would 
have  been  granted. 

The  grant  contemplated  a  main  line  which 
ran  from  Portland  west  to  the  point  of  junc- 
tion and  a  branch  from  the  point  of  junction 
nearly  south,  substantially  at  right  angles,  and 
devoted  the  lands  north  of  the  junction,  not  ab- 
sorbed by  the  road  from  Portland  to  that  point, 
to  the  building  of  the  road  to  the  north;  and 
while  the  company  was  left  free  to  construct 
parts  of  the  road  as  might  suit  its  convenience 
its  action  could  not  change  the  effect  of  the 
grant  or  control  its  administration  to  the  con- 
trary of  the  manifest  intention  of  Congress. 

On  the  20th  of  May,  a.  d.  1871,  a  map  of 
definite  location  was  filed  with  the  Secretary 
of  the  Interior,  described  in  the  certificate  of 
the  company's  officers  as  showing  "the  loca- 
tion of  the  Oregon  Central  Railroad  from  the 
city  of  Portland,  Oregon,  to  the  Yamhill  river 
near  McMinnville.a  distance  of  forty-seven  and 
fi4c3]  three  fourths  (47f )  miles,  and  also  *from 
a  junction  near  Forest  Grove  towards  Astoria 
to  a  point  1  mile  north  of  the  summit  of  the 
range  of  hills  dividing  the  Tualatin  from  the 
Nebalem  valley,  a  distance  of  20  miles,  as 
definitely  fixed  in  compliance  with  said  act  of 
Congress." 

Subsequently  the  company  certified  a  jnap 
of  definite  location  of  the  road  between  As- 
toria and  Castor  creek  (the  western  point  in 
the  preceding  map),  which  was  filed  with  the 
Secretary  of  the  Interior,  and  transmitted  by 
him,  February  2,  1872,  to  the  Commissioner  of 
the  General  Land  Office.  The  lands  were 
withdrawn  under  both  these  maps. 

The  first  section  of  constructed  road  from 
Portland  20  miles  west  to  Hillsboro  was  ac- 
cepted February  16, 1872.  The  second  section 
was  accepted  June  28.  1876.  This  was  a  sec- 
tion of  27i  miles  from  Hillsboro  via  Forest 
Grove  to  McMinnville,  constructed  on  a  curve 
thus  described  by  counsel  for  the  railroad  com- 
panies: "The  line  of  this  section  of  the  road 
runs  from  the  20th  mile  post  for  about  2  miles 
(for  the  most  part  upon  indicated  curves)  to  a 
point  a  little  south  of  the  Portland  base  line, 
and  thence  extends  west  about  2  miles— almost 
entirely  upon  a  tangent  until  it  passes  Cor- 
nelius— to  a  point  about  2  miles  east  of  Forest 
Grove,  when  it  beglna  to  curve  upon  a  radius 


of  8,564  feet  (equal  to  about  1.6  miles)  until  it 
reaches  about  a  southwest  by  west  direction, 
in  which  it  runs  upon  a  tangent  8,056  feet 
(equal  to  about  1.7  miles),  passing  the 
town  of  Forest  Grove  at  a  distance  of  about  ^ 
or  f  of  a  mile;  from  the  end  of  this  tangent  it 
again  curves  until  it  reaches  a  southwesterly 
direction,  and  then  proceeds  on  southerly  by 
various  curves  to  the  Yamhill  river.'* 

If  these  maps  of  definite  location  and  the 
construction  of  the  road  from  Hillsboro  to  Mc- 
Minnville via  Forest  Grove  in  the  manner  de- 
scribed are  to  be  regarded  as  an  attempt  to 
make  a  part  of  the  main  road  from  Portland 
to  Astoria  and  the  branch  a  continuous  and 
single  road  from  Portland  to  McMinnville, 
eliminating  Astoria  altogether,  anil  to  entitle 
the  company  to  claim  all  the  lauds  within  the 
quadrant  by  reason  of  the  construction  of  the 
railroad  on  the  above  stated  curve,  we  can  only 
say  that  that  attempt  was  unsuccessful,  and 
*the  rights  of  the  government  remained  [544 
unaffected  by  the  course  pursued  by  the  com- 
pany. 

It  is  forcibly  argued  that  the  acceptance  of 
the  completed  section  from  Hillsboro  to  Mc- 
Minnville amounted  to  a  construction  by  the 
Secretary  of  the  Interior  of  the  granting  act  aa 
providing  for  one  continuous  railntad  from 
Portland  via  Forest  Grove  to  Mc^Iinnville. 
But  we  cannot  accede  to  this  view.  At  the 
time  of  that  acceptance  the  entire  line  of  both 
main^nd  branch  roads  had  been  definitely 
located  and  the  lands  withdrawn.  It  could 
not  be  presumed  that  all  the  lands  would  not 
be  earned  or  that  a  forfeiture  would  be  de- 
clared. Still  less  can  it  be  supposed  that  it 
occurred  to  the  Secretary  that  what  the  com- 
pany was  apparently  doing  for  its  own  con- 
venience was  being  done  with  the  design  of 
committing  the  department  to  the  recognition 
of  the  untenable  position  that  the  lands  within 
the  quadrant  passed  by  virtue  of  the  building 
of  the  road  to  McMinnville.  This  was  a  mat- 
ter not  then  before  the  Secretary  for  determina- 
tion, and  when  it  did  arise  was  otherwise 
disposed  of. 

And  this  is  true  as  respects  the  approval  of 
the  first  map  of  definite  location.  Such  ap- 
proval  vrnsdivenio  intuitu  and  should  be  given 
no  effect  as  contemporaneous  construction. 
Under  that  location  lands  were  withdrawn 
from  Portland  to  Castor  creek,  as  well  as  to 
McMinnville,  and  the  overlap  at  the  east  of  the 
road  to  McMinnville  was  inevitable  and  waa 
not  a  loss  to  t>e  made  up  from  lands  belonging 
to  other  parts  of  the  grant. 

In  the  view  we  take  of  the  grant  the  termini 
of  the  main  road  were  Portland  and  Astoria, 
and  of  the  branch,  the  junction  and  McMinn- 
ville. Lands  lying  north  of  a  line  drawn  at 
right  angles  with  the  branch  at  its  northern 
terminus  were  not  within  the  grant  made  in 
aid  of  the  branch.  Lands  lying  west  of  a  line 
drawn  at  right  angles  with  the  main  road  at 
the  junction  were  not  within  the  grant  for  the 
main  road  east  thereof. 

As  heretofore  remarked,  however,  some  of 
the  lands  lying  east  of  the  quadrant  were  not 
only  coterminous  with  the  uncompleted  por- 
tion of  the  main  road  beyond  Forest  Grove,  but 
*were  embraced  within  the  limits  of  the  [645 
completed  road  from  Portland  to  the  junction. 
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and  therefore  Congress.  In  the  act  of  forfeit-  do  him  serious  bodilj  harm,  and  then  retires  un- 

ure,  was  careful  to  save  those  lands  from  its  der  such  circumstances  as  show  that  he  does  not 

operation.     There  is  nothing  in  the  language  intend  to  do  anything  more,  and  in  (rood  faith 

used  from  which  it  can  properly  be  concluded  withdraws  from  further  contest,  has  therightof 

that  Congress  intended  to  accept  the  theory  of  Jfl!:'^^^?"^  '^*'^°  ^^^IF^'^f.J^H  ^'!,*i'  *°  ''*''**' 

*i«A  *«»;wX«>^    ^^^^^w^i^»    ♦!,«•    »K«    «!-«., j.^  .«  tlon  of  law,  pursues  him  with  a  deadly  weapon 

?^®»r"i.^^?^*°  "^     ?*'    ^^fo  S*^l'*"''V®  and  seeks  to  talce  his  life  or  do  him  »r^tbo£ly 

route  adopted  in  construction  entitled  them  to  ijarm                                                               ^ 

the  Iwids  in   the  quadrant  because  thereby  g.    it  is*  for  the  Jury  to  say  whether  the  withdrawal 

brought  within  the  grant,  or  to  do  anything  was  in  good  faith,  or  was  a  mere  device  by  the 

more  than  so  qualify  the  phraseology  as  to  accused  to  obtain  some  advantage  of  his  adver- 

prevent  an  unintended  forfeiture.     So  far  as  sary. 

\he  act  operated  as  a  legislative  interpretation,  3.   a  guest  in  the  office  of  a  hotel,  who  has  the 

xX  was  in  harmony  with   the  granting  act  as  right  to  be  there.  Is  not  required  to  step  aside 

subsequently  construed  by  Secretary  Lamar,  when  an  assailant  is  rapidly  advancing  upon  him 

and  cannot  be  treated  as   proceeding  on  the  with  a  deadly  weapon,  but  has  a  ri>rht  to  remain 

theory  of  prior  construction  which  we  do  not  where  he  is  and  resist  thoattaclc  and  do  whatever 

agree  had  been  had.    And  although  the  failure  ^  necessary,  or  what  he  has  reasonable  grounds 

of  the  company  to  build  beyond  Forest  Grove  ^  believe  at  the  time  is  necessary,  to  save  his  life 

towards  Astoria  left  but  one  road,  and  that  or  to  protect  hi mself  from  great  bodily  harm, 

from  Portland  to  McMinnville,  it  would  be  pg.     .„«  , 

quite  inadmissible  to  make  the  defeat  of  the  *-^^'  ^^"•J 

primary  object  of  Congress  the  basis  of  im-  o  ,     .^*  j  n  *  i     m,^  ^or^^      n     j  j  %t       i 

puting  to  that  body  the  intention  of  narrowing  Submitted  October  gg  1896     Beaded  November 

the  forfeiture  declared  for  noncompliance  with  ^^»  lo9b. 
the  conditions  imposed. 

In  United  States  v.  Union  P.  R.  Co,  148  U.  TN    ERROR    to  the    Circuit  Court  of  the 
8.  562  [37:  560],  the  question  before  us  was  J-  United    States  for  the  Western  District  of 
not  presented.     The  decision  there  was  con-  Arkansas  to  review  a  judgment  of  that  court 
trolled  by  the  determination  that  the  whole  convicting  Cul  Rowe  of  manslaughter  in  kill- 
line  was  a  continuous  main  line  and  that  the  ing  Frank   Bozeman.     Reversed,  and  case  re- 
grant  was  not  cut  in  two  by  one  company  be-  manded  for  a  new  trial, 
ing"  authorized  to  contract  with  another  for  the  The  facts  are  stated  in  the  opinion, 
construction  of  part  of  the  line  and  a  propor-  Mes/trs.  Benjamin  T.  Duval  and  Will- 
tionate  share  of  the  grant.     The  whole  line  was  iam  M.  Cravens*  for  plaintiff  in  error: 
built.     Here  the  grant  for  building  the  line  A  man  may  commence  an  affray  and  if  he 
from  Portland  beyond  Forest  Grove  to  Astoria  withdraws  he  can  invoke  the  law  of  self-de- 
became  fixed  by  the  location  of  the  road  as  did  fense. 
the  grant  in  aid  of  the  road  from  the  junction  Parker  v.  State,  88  Ala.  4. 
to  McMinnville.    The  main  line  was  not  con-  And  so  he  might  have  brought  on  the  quar- 
atructed  beyond  the  junction.    The  lands  in  rel  provided  in  doing  so  he  was  not  actuated 
controversy  were  not  adjacent  to  nor  coter-  by  a  design  to  kill  deceased, 
minous  with  the  branch  road  between  lines  State  v.  Parker,  96  Mo,  882,  also  VarneU  v. 
drawn  perpendicularly  to  its  termini;  were  not  State,  26  Tex.  App.  56. 

coterminous  with  the  road  from   Portland  to  The  court  erred  in  saying  to  the  Jury  that 

the  junction;  and  were  donated  to  build  the  the  law  of  self-defense  required  the  defendant 

portion  of  the  main  line  which  was  abandoned.  "  to  use  all  means  in  his  power  "  otherwise  to 

The  ruling  in  the  former  case  has  no  decisive  save  his  own  life,  or  prevent  the  intended 

bearing  under  the  facts  in  this.  harm,  such  as  retreating  as  far  as  he  can,  or 

540]    *The  decree  of  the  Circuit  Court  of  Ap-  disabling  his  adversary  without  killing  him  if 

peais  is  revened;  the  decree  of  the  Circuit  Court  is  it  be  in  his  power,  because  the  defendant  could 

affirmed,  and  the  cause  remanded  to  that  court  not  have  retreated  further  than   he  had,  and 

accordingly.  the  fierceness  of  the  attack  made  it  impossible 

to  save  his  own  life  by  other  means  than  by 

Mr.  Justice  Field  and  Mr.  Justice  Shiras  slaying  bis  adversary.     He  was  not  in  a  posi- 

dissented.  tion  to  make  a  choice  of  means. 

1  Bishop,  New  Crim.  Law,  ^  850;  Beard  v. 
United  States,  15S  U.  S.  563  (39:  1092). 

CULi  KUWUi,  rtj.  tn  ISrr,,  ^^  ^jjg  criticism  of  this  court  to  bis  charge  in 

^'  the  case  of  Alliwn  v.  United  States,  160  U.  8. 

UNITED  STATES.  212  (40:  399),  in  which  it  says:  "Justice  and 

the  law  demanded  that  so  far  as  reference  was 

(See  S.  C.  Reporter's  ed.  546-558.)  made  to  the  evidence  that  which  was  favorable 

to  the  accused  should  not  be  excluded.     His 

Right  of  self-defense— Question  for  jury-^guest  guilt  or  innocence  turned  on  a  narrow  hinge 

in  hotel,  and  great  caution  should  be  used  not  to  com- 
plicate and  confuse  the  issue." 

L   One  who,  under  the  provocation  of  offensive  The  court  intimates  that  under  no  possible 

lanffuaure.  assaults  the  person  uttering  it,  but  in  circumstances  where  the  defendant  commenced 

such  a  way  as  to  show  that  he  has  no  mteotion  to  ^^^  ^^^ay  could  he  be  justified  in  killing  the 

Note.— ^«   to  threats  by   deceased  in  cases  of  deceased. 

homicide,  ic/ien  admissible  in  evidence^  see  note  to  People  v.  Button,  106  Cal.  628. 

Wiggins  V.  Utah,  Zi:  Ml.  The  charge  excepted  to  relates  to  other  er* 
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rors  in  the  court's  charge  upon  the  law  of  self- 
defense 

FiUgerald  v.  Com,  (Ky.)  6  S.  W.  152. 

The  charfye  takes  away  from  the  jury  the 
character  of  the  deceased,  which  was  danger- 
ous, and  the  reputation  of  Thomas  B'zeman, 
which  is  bad  for  truth,  but  invites  the  jury  to 
forget  also  the  general  reputation  of  the  de- 
fendant as  a  peaceable  and  law-abidinir  man. 

Smith  V.  United  States,  161  U.  S.  89.  90  (40: 
627,  028):  Allison  v.  United  Stales,  160  U.  8. 
209  '40:  898). 

The  jury  were  not  correctly  nor  fairly  in- 
structed in  regard  to  the  presumption  of  inno- 
cence. 

Coffin  V.  United  States,  156  U.  8.  432  (39: 
481);  Cochran  v.  United  States,  157  U.  8.  286 
(39:  704);  Cotn,  v.  Silcox,  161  Pa.  484. 

A  man  may  even  provoke  a  quarrel  if  his 
design  is  not  to  kill,  and  withdraw  from  the 
struggle,  and  if  the  deceased  pursue  the  de 
fendant  in  such  a  manner  that  the  life  of  the 
defendant  is  in  peril,  the  right  of  self  defense 
is  revived  in  favor  of  the  defendant. 

People  V.  Button,  106  Cal.  628;  Parker  v. 
State,  88  Ala.  4;  State  v.  Parker,  96  Mo.  382; 
Varnell  v.  State,  26  Tex.  App.  56;  FiUgerald 
V.  Com.  (Ky.)  6  8.  W.  152. 

2fr.  J.  M.  Dickinson,  Assistant  Attorney 
General,  for  defendant  in  error: 

Malice  must,  as  he  properly  charged,  be 
gathered  as  an  inference  of  law  from  the  facts 
and  circumstances  proved. 

Clark,  Crim.  Law,  44;  2  Bishop,  New  Crim. 
Law,  §  673tf,  I. 

The  court  was  correct  in  saying  that  a  man 
is  presumed  to  intend  the  natural  and  prob- 
able consequence  of  his  voluntary  acts. 

First  J^Mt.  Bank  v.  Jones,  88  U.  8.  21  Wall. 
837  (22:  545);  Com,  v.  York,  9  Met  93.  103,  43 
Am,  Dec.  373;  Com.  v.  Webster,  5  Cush.  295. 
805,  62  Am.  Dec.  711;  People  v.  Potter.  5 
Mich.  1,  8.  71  Am.  Dec.  763;  PeopU  v.  Scott, 
6  Mich.  287,  296;  United  States  v.  Taintor,  11 
Blatchf.  374,  375;  1  Bishop.  New  Crim.  Law, 
§  734;  2  Bishop,  New  Crim.  Law,  ^  679. 

The  court  accurately  defined  manslaughter, 
murder,  and  the  right  of  self  defense.  The 
jury  was  fully  instructed  as  to  the  elements 
going  to  make  up  the  crime. 

Brown  Y.  United  States,  150  U.  8.  94  (87: 
1011). 

The  charge  was  not  upon  the  particular  facts 
of  this  case,  or  upon  the  theory  of  either  the 

Government  or  the  defense.  It  was  a  general 
eclarationof  the  law  of  self-defense,  confined 
to  a  state  of  facts  where  the  one  who  does  a 
wrongful  act  "which  immediately  contributes 
to  the  result"  kills  his  adversary  who  followed 
up  this  act  with  an  attack. 
There  was  no  error  in  what  the  court  said. 
8elf  defense  is  no  excuse  for  a  homicide  if 
the  accused  brought  on  the  difficulty  and  was 
himself  the  aggressor. 

1  Hale,  P.  C.  482;  Gibson  v.  StaU,  89  Ala. 
121;  People  v.  Robertson,  67  Cal.  646:  Kinney 
V.  People,  108  III.  519:  State  ▼.  Neeley,  20 
Iowa,  108;  State  v.  Murdy,  81  Iowa,  603;  State 
V.  Scott,  41  Minn.  865;  Allen  v.  State,  66  Miss. 
885;  State  v.  Brittain,  89  N.  C.  481;  Stewart 
V.  State,  1  Ohio  8t.  66;  Stofer  v.  State,  15 
Ohio  St.  47,  86  Am.  Dec.  470;  StaU  v.  Haw- 
kins, 18  Or.  476. 

^4S 


The  foregoing  part  of  the  charge  had  no  ap- 
plication to  the  case  of  withdrawal  from  com- 
bat assumed  in  the  brief  and  which  is  the 
foundation  of  the  criticism.  If  the  judge  did 
not  charge  suflSciently,  or  at  all,  on  that  the- 
ory, he  should  have  been  so  requested.  No  re* 
quest  was  preferred. 

Therefore,  if  be  charged  the  law  of  self- 
defense  correctly  as  far  as  he  went,  the  cese 
should  not  be  reversed  because  he  did  not  ex- 
tend the  charge  to  a  particular  theory  advanced 
by  defendant.  This  theory  rests  on  the  nar- 
rowest of  grounds. 

There  was  nothing  in  the  proof  for  defend* 
ant  tending  to  disprove  the  evidence  for  the 
government  which  tended  to  show  that  after 
they  came  out  of  the  diningroom  defendant 
accosted  deceased.  The  evidence  for  the  de- 
fendant tended  to  show  that  immediately  after 
the  remark  of  deceased,  which  followed  thia 
accosting,  defendant  kicked  deceased,  and 
stepped  back  and  leaned  up  against  the  coun- 
ter, and  deceased  sprang  at  him,  cutting  him 
with  a  knife,  and  then  defendant  shot  him. 
There  was  no  evidence  here  tending  to  show  a 
retirement  from  the  affray.  The  whole  triur- 
edy  was  in  one  act.  There  is  nothing  to  inS- 
catp  any  interval. 

Even  if  there  be  any  grounds  for  saying  thia 
evidence  might  have  in(iicated  such  a  purpose, 
it  is  so  slight  that  the  judge  ougbt  not  to  be 
put  in  error  for  not  charging  upon  that  aspect 
of  the  right  of  self-defense  without  a  special 
request.  Counsel  for  defendant  were  not 
asleep  when  the  charge  was  given.  They  must 
have  been  very  alert,  for  they  took  fifty  excep- 
tions. 

The  facts  which  the  proof  tended  to  show 
do  not  by  any  means  approach  what  is  reoiiired 
to  predicate  a  theory  of  withdrawal.  There 
must  be  a  withdrawal  in  good  faith,  and  it 
must  be  such  as  to  show  the  adversary  that  It 
is  not  desired  to  continue  the  conflict.  The 
adversary  must  pursue  him. 

Parker  v.  State,  88  Ala.  4;  People  v.  Wong 
Ah  Teak.  63  Cal.  514;  Hittner  v.  State,  19Indl 
48;  State  v.  Dillon,  74  Iowa.  653;  Brazzil  t. 
State,  28  Tex.  App.  584:  1  Hale,  P.  C.  480. 

Here  there  was  no  retreat,  no  withdrawal, 
and  no  pursuit.  Can  it  be  that  a  man  can 
strike  another,  merely  step  back  and  stand  faia 
ground,  and  when  the  party  assailed  strikea 
back  with  a  deadly  weapon,  or  attempts  to 
shoot,  kill  him  and  go  entirely  free  on  the  plea 
of  self-defense? 

What  the  judge  said  about  retreating  was  in 
the  way  of  a  general  disquisition.  When  he 
came  to  consider  defendant's  rights  he  plainij 
said  that  he.  being  a  guest  of  the  hotel,  waa 
not  bound  to  retreat  at  all,  as  follows:  "Upon 
the  question  of  retreating  as  far  as  he  can, 
there  is  a  law  which  says  that  if  a  man  is  in 
his  dwelling  house  he  need  not  retreat;  and 
that  hotel  where  this  defendant  was  lodging  aa 
a  guest  or  was  about  to  lodge — was  there  for 
his  supper  anyway — and  where  the  other  man 
was,  put  them  both  upon  the  same  place. 
Neither  one  of  them  was  required  to  retreat 
under  such  ciicamstances,  because  the  hotel  or 
temporary  stopping  place  of  a  man  may  be  re- 
garded as  his  dwelling  place,  and  the  law  of 
retreat  in  a  case  like  that  is  different  from  what 
it  would  be  on  the  outside." 
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Tl)e  Judge  had  a  right  to  comment  on  tbe 
weight  of  evideoce,  provided  he  left  the  de- 
termination of  all  of  the  facts  to  the  jury. 

United  States  v.  Philadelphia  db  R.  H.  Co. 
laS  U.  8.  113  (31: 138);  WiUiams  v.  Conger, 
185  U.8,  397  (81:  778);  Rueker  v.  Wheeler,  127 
U.  8.  85  (83: 102);  Lotfjoy  ▼•  United  States,  128 
U.  8.  171  (83:389);  California  Ins.  Co.  v. 
Union  Compress  Co,  138  tJ.  8.  387  (83:  730); 
Wilnn'ff  Y.  United  States,  163  U.  8.  656  (41: 
298). 

If  from  the  proof  the  jury  were  satisfied  as 
to  how  the  affray  was,  then  their  conclusions, 
based  on  evidence,  could  not  be  affected  by 
proof  of  bad  character  of  the  deceased,  for 
that  would  make  the  character  of  the  man 
displace  actual  testimony  which  satisfied  their 
minds. 

Mise  ▼.  State,  36  Ark.  653;  State  Y.'J^orey, 
25  Or.  241. 

547]  *Mr.  Justice  Harlan  delivered  the 
opinion  of  the  court: 

This  is  an  indictment  for  murder  alleged  to 
have  been  committed  by  the  plaintiff  in  error, 
in  tbe  Cherokee  Nation*  Indian  territory,  on 
the  30th  day  of  March,  1895, — the  person 
killed,  Frank  Boatman,  being  a  white  man 
and  not  an  Indian.  The  verdict  was  guilty 
of  manslaughter,  and  a  motion  for  new  trial 
having  been  overruled,  the  accused  was  sen- 
tenced to  imprisonment  in  the  penitentiary  at 
Columbus,  Ohio,  for  the  term  of  five  years, 
and  to  pay  to  the  United  8tate8  a  fine  of  $500. 

We  extract  from  the  record  the  following 
agreed  statement  as  to  the  evidence; 

"The  testimony  on  the  part  of  the  govern- 
ment tendeti  to  show  that  on  the  evening  of 
the  30th  of  March,  1895.  the  defendant,  David 
Cul  Rowe,  who  is  a  Cherokee  Indian,  and  the 
deceased,  Frank  Bozeman,  a  white  man,  a 
citizen  of  the  United  States,  and  not  an  In- 
dian, met  at  an  hotel  at  Pryur*s  creek,  Indian 
territory,  at  the  supper  table;  that  the  defend- 
ant appeared  to  be  drinking,  but  was  not 
much  intoxicated;  that  defendant  said  that  he 
had  his  gun,  and  that  he  had  a  right  to  carry 
it,  as  he  was  a  'traveler;'  that  he  had  made  a 
gun  play  in  that  town  on  one  occasion  and  he 
would  make  another  one;  that  he  said  to  de- 
ceased, *What  do  you  think  of  that?*  The 
deceased  did  not  reply,  and  defendant  said  to 
him,  'God  damn  you,  I'll  make  you  hide  out 
or  I'll  make  you  talk  to  me;'  that  in  a  short 
time  deceased  got  through  his  supper  and 
walked  out  into  the  office  of  the  hotel,  and 
presently  defendant  came  out  of  the  dining- 
room;  that  defendant  said  something  to  .de- 
ceased, which  was  not  understood  by  the  wit- 
nesses, but  the  deceased  did  not  answer;  that 
defendant  turned  to  some  other  parties  pres- 
ent and  said,  *He  (meaning  deceased)  will  not 
talk  to  me;'  that  one  of  the  parties  addressed 
said  to  defendant,  'Talk  Cherokee  to  him;' 
that  the  deceased  then  said,  'He  has  got  too 
damn  much  nigger  blood  in  him  to  talk  any- 
thing with  any  sense;'  that  defendant  then  kick- 
ed at  deceased,  hitting  him  lightly  on  the  lower 
part  of  the  \ee;  that  immediately  deceased 
sprang  at  defendant,  striking  him  with  a  knife 
and  cutting  him  in  two  places  on  the  face;  that 
after  deceased  began  cutting  defendant  the  lat- 
548]ter  *drew  his  pistol  and  flred,8hooting  de- 
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ceased  through  the  body;  that  at  the  time  the 
defendnnt  fired  the  two  men  were  in  striking 
distance  of  one  anotbf^r.  The  shot  struck  de- 
ceased in  the  right  arm,  near  the  elbow,  and 
ranged  through  the  body  from  right  to  left 
side;  that  when  shot  was  fired  deceased  ran. 
and  when  defendant  turned  round  the  blooa 
was  streaming  from  his  face,  where  he  had 
been  cut  by  deceased,  and  he  said  to  the  by- 
standers to  go  for  a  doctor,  that  he  was  killed; 
that  a  short  time  after  the  difficulty  the  knife 
used  by  deceased  on  defendant  was  found 
near  the  place  where  the  trouble  occurred; 
that  a  knife  was  also  found  on  the  person  of 
deceased  after  his  death. 

"The  testimony  on  the  part  of  the  defense 
tended  to  show  that  on  the  day  of  the  diffi- 
culty defendant  came  into  town  from  his 
home,  about  20  miles  distant,  with  his  wife  to 
do  some  shopping;  that  he  brought  his  pistol 
with  him  and  left  it  at  the  livery  stable  where 
he  put  up  his  team,  and  at  supper  time  went 
by  the  stable  and  got  his  pistol,  fearing  that  it 
might  be  stolen ;  that  defendant  did  not  have 
anything  to  say  to.deceased  in  the  dining-room, 
but  was  talking  with  the  father  of  tbe  deceased, 
and  that  defendant  was  not  intoxicated;  that 
when  defendant  came  out  in  the  office  deceased 
used  the  language  indicated  in  the  statement 
for  the  government,  or  words  to  that  effect, 
and  defendant  kicked  at  him  and  probably 
struck  him  lightly;  that  when  defendant 
kicked  he  stepped  back  and  leaned  up  against 
the  counter  and  deceased  sprang  at  him  and 
began  cutting  him  with  a  knife;  that  deceased 
cut  him  in  the  face  and  kept  on  striking  at 
him  with  the  knife,  and  after  he  was  cut  in  the 
face  defendant  drew  his  pistol  and  fired  at  de- 
ceased, who  was  in  the  act  of  striking  him 
again  with  the  knife.  The  foregoing  is  in  sub- 
stance the  statement  of  the  defendant,  who  tes- 
tified in  his  own  behalf. 

"Proof  was  also  offered  tending  to  show  that 
tbe  reputation  of  the  deceased  as  a  dangerous 
and  lawless  man  was  bad ;  that  the  reputation 
of  the  defendant  as  a  peaceable  and  law-abid- 
ing man  was  good,  and  that  the  reputation  of 
prosecuting  witness  Thomas  Boseman  was  bad 
for  truth  in  the  communities  where  he  had  re- 
sided." 

*The  court  delivered  an  oral  charge,  oc-  [540 
cupying  twenty-seven  pages  of  the  printed  rec- 
ord, and  embracing  a  discussion  of  most  of  the 
leading  principles  in  criminal  law,  as  well  as 
many  extracts  from  adjudged  cases  and  ele- 
mentary treatises. 

Referring  to  the  law  of  self-defense,  the 
court  said  to  the  jury: 

"A  man  might  be  to  some  extent  in  the 
wrong,  and  yet  he  might  avail  himself  of  the 
law  of  self-defense,  but  what  is  meant  by  his 
being  in  the  lawful  pursuit  of  his  business 
means  that  he  is  not  himself  attempting  to 
kill,  or  that  he  is  not  doing  an  act  which  maj 
directly  and  immediately  produce  a  deadly  af- 
fray between  himself  and  his  adversarv.  He 
is  not  allowed  to  do  either.  The  only  time 
when  he  can  do  an  act  of  that  kind  is  when 
the  condition  exists  which  gives  him  the  right 
to  invoke  this  law.  I  say  if  he  is  attemptinff 
directlv  to  kill,  he  is  not  in  the  lawful  pursuit 
of  his  business  unless  it  is  in  his  own  aefense 
under  this  law;  and  when  he  is  doing  a  wrong- 
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ful  act  which  immediately  contributes  to  the 
result — brings  into  existence  an  affray  in  which 
▼iolence  may  be  used  by  the  adversary  and  he 
may  kill  because  of  that  violence — when  that 
is  the  case,  the  law  says  he  is  so  far  the  author 
of  that  violent  condition  as  that  he  cannot  in- 
foke  this  law  of  self-defense,  and  it  depends 
upon  the  circumstances  and  conditions  of  the 
case  whether  or  not  he  can  invoke  the  law  so  far 
at  to  haye  his  crime  mitigated  from  murder  to 
manslaughter.  Then,  when  he  is  in  the  lawful 
pursuit  of  his  business— that  is,  when  he  is  oc- 
cupying the  relation  to  the  state  of  case  where 
the  killing  occurred  which  I  have  named, — and 
then  is  attacked  by  another  under  circumstan- 
ces which  denote  an  intention  to  take  away 
his  life  or  to  do  him  some  enormous  bodily 
harm,  he  may  lawfully  kill  the  assailant,  pro- 
Tided  he  use  all  the  means  in  his  power  other- 
wise to  save  his  own  life  or  prevent  the  in- 
tended harm,  such  as  retreating  as  far  ss  he 
can  or  disabling  his  adversary  without  killing 
him,  if  it  be  m  his  power.  Now,  let  u^  go 
over  that  again  and  see  what  these  propositions 
are.  He  must  be  measurably  in  the  right — 
and  I  have  defined  to  you  what  that  means — 
and  if  when  he  is  so  situated  he  is  attacked,  in 
tiiis  case,  by  Frank  Bozcmau,  the  man  who  was 
05Ol*killed,and  attacked  under  circumstances 
which  denoted  an  intention  to  take  away  his 
life  or  to  do  him  some  enormous  bodily  barm, 
he  may  lawfully  kill  the  assailant,  provided  he 
use  all  the  means  in  his  power  otherwise  to 
•aye  his  own  life  or  prevent  the  Intended  harm, 
such  as  retreating  as  far  as  he  can  or  disabling 
bis  adversary  without  killing  him,  if  it  be  in 
his  power.  This  proposition  implies  that  he 
Is  measurably  in  the  right.  If  he  is  doing  any 
of  these  things  which  I  will  give  you  after 
awhile,  which  deprive  him  of  the  law  of  self- 
defense  because  of  his  own  conduct  in  precipi- 
tating a  conflict  in  which  he  kills,  then  he  is 
not  in  the  right;  he  is  not  doing  what  he  had  a 
ilffht  to  do,  and  this  proposition  of  the  law  of 
idf-defense  would  not  avail  him;  he  could  not 
resort  to  it,  because  his  own  conduct  puts  him 
in  an  attitude  where,  in  the  eye  of  the  law,  he 
li  by  bis  own  wrong  the  creator  of  the  neces- 
sity under  which  he  acts,  and  he  cannot  in- 
yoke  that  necessity.  The  necessity  must  be 
one  created  by  the  man  slain  and  which  was 
not  brought  into  existence  by  the  direct  act  of 
tbe  defendant  contributing  to  that  necessity." 
After  saying  that  both  tbe  accused  and  the 
deceased  were  upon  the  same  plane  in  respect 
of  the  place  or  house  in  which  they  were  at 
tbe  time,  each  having  the  right  to  be  there,  the 
court  proceeded:  * 'Neither  one  of  them  was 
required  to  retreat  under  such  circumstances, 
because  the  hotel  or  temporary  stopping  place 
of  a  man  may  be  regarded  as  his  dwelling 
place,  and  the  law  of  retreat  in  a  case  like 
that  is  different  from  what  it  would  be  on  the 
outside.  Still,  situated  as  was  the  defendant 
and  as  was  the  deceased,  there  was  a  rule  in- 
cumbent upon  both  of  them  which  required 
that  they  should  use  all  reasonable  means  to 
avoid  the  condition  which  led  to  a  deadly  con- 
flict, whether  that  means  could  have  been 
avoided  by  keeping  out  of  the  affray  or  by 
not  going  into  it  or  by  stepping  to  one  side; 
and  this  law  says  again  that  if  a  man  is  in  the 
right,  if  be  stands  without  being  the  creator 
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of  that  condition  and  ihat  condition  is  created 
by  the  man  whom  he  kills,  and  the  man  is  do- 
ing that  in  the  shape  of  exercising  an  act  of 
violence  which  may  destroy  his  life  or  inflict 
great  injury  upon  bis  person.yetif  hecould  have 
paralyzed  that  *arm,  if  hecould  have  [551 
turned  aside  that  danger  by  an  act  of  less  deadly 
character  than  the  one  he  did  exercise,  the  law 
says  be  must  do  that.  If  he  could  have  in- 
flicted a  less  dangerous  wound  upon  the  man 
under  the  circumstances  the  law  commands 
him  to  do  that,  because  when  he  is  doing  that 
he  is  accomplishing  tbe  only  purpose  the  law 
of  self-defense  contemplates  he  has  right  to 
accomplish— that  is,  to  protect  himself  and 
not  to  execute  vengeance,  not  to  recklessly, 
wantonly,  and  wickedly  destroy  human  li^;. 
but  to  protect  his  own  life  when  he  is  in  the 
right  and  the  other  party  is  in  the  wrong." 

We  think  that  these  portions  of  the  charge 
(to  which  t^e  accused  duly  excepted)  were 
well  calculated  to  mislead  the  jury.  They 
expressed  an  erroneous  view  of  the  law  of 
self-defense.  The  duty  of  the  jury  was  to 
consider  the  case  in  the  light  of  all  the  facts. 
The  evidence  on  behalf  of  the  government 
tended  to  show  that  the  accused  sought  a  dif- 
ficulty with  someone;  that  on  behalf  of  tbe 
accused  would  not  justify  any  such  conclu- 
sion, but  rather  that  he  had  the  reputation  of 
being  a  peaceable  and  law-abiding  man.  But 
the  evidence  on  both  sides  was  to  the  effect 
that  the  deceased  used  language  of  an  offensive 
cliaracler  for  the  purpose  of  provoking  a  difli 
culty  with  the  accused,  or  of  subjectmg  him 
to  the  indignity  of  a  personal  insult.  The  of- 
fensive words  did  noi,  it  is  true,  legally  justify 
the  accused  in  what  he  did — the  evidence  of 
the  government  tending  to  show  that  "he 
kicked  at  deceased,  hitting  him  lightly  on  the 
lower  part  of  the  leg;"  that  on  the  part  of  the 
accused  tending  to  show  that  he  "kicked  at** 
the  deceased  and  "probably  struck  bim 
lightly."  According  to  the  evidence  of  tbe 
defense,  the  accused  then  "stepped  back,  and 
leaned  up  against  the  counter,"  indicating 
thereby,  it  may  be,  that  he  neither  desired  nor 
intended  to  pursue  the  matter  further.  If  the 
jury  believed  the  evidence  on  behalf  of  the  de- 
fense, they  might  reasonably  have  inferred 
from  the  actions  of  the  accused  that  he  did  not 
intend  to  make  a  violent  or  dangerous  personal 
assault  upon  the  deceased,  but  only,  by  kick- 
ing at  him  or  kicking  him  lightly,  to  express 
his  indignation  at  the  offensive  language  of 
the  deceased.  It  should  have  been  submitted 
to  the  jury  whether  the  act  of  the  accused  in 
stepping  back  and  leaning  against  the  counter, 
not  in  an  attitude  for  personal  conflict,  was  in 
tended  to  bc^  and  should  have  been  reasonably 
♦Interpreted  as  being,a  withdrawal  by  the[555 
accused  in  good  taith  from  further  controversy 
with  the  deceased.  On  the  con  irary,  the  court, 
in  effect,  said  that  if.  because  of  words  used 
by  the  deceased,  the  accused  kicked  at  or 
kicked  the  deceased,  however  lightly,  and  no 
matter  how  offensive  those  words  were,  be  put 
himself  in  a  position  to  make  the  killing  man- 
slaughter, even  if  the  taking  of  life  became, 
by  reason  of  the  suddenness,  rapidity,  and 
fierceness  of  the  assault  of  the  deceased,  abso- 
lutely necessary  to  save  his  own.  By  numer- 
ous quotations  from  adjudged  cases,  the  court. 
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by  erery  form  of  expression,  pressed  upon  the 
jun^  the  proposition  that  **&  p^i-son  who  has 
tmn  another  cannot  urge  in  justification  of 
the  kiJling  a  necessity  produced  by  his  own 
unlawful  and  wrongful  acts."  But  that  ab- 
stract principle  has  no  application  to  this  case, 
if  it  be  true — as  the  evidence  on  behalf  of  the 
defense  tended  to  show— that  the  tirst  real 
proyocation  came  from  the  deceased  when  he 
used  towards  the  accused  language  of  an  of- 
fensive character,  and  that  the  accused  imme- 
diately after  kicking  at  or  lightly  kicking  the 
deceased,  signified  by  his  conduct  that  he  no 
longer  desired  controversy  with  his  adversary; 
whereupon  the  deceased,  despite  the  eflforts  of 
the  accused  to  retire  from  further  contest, 
sprang  at  the  latter,  with  knife  in  hand,  for 
the  purpose  of  taking  life,  and  would  most 
probably  have  accomplished  that  object,  if 
the  accused  had  not  fired  at  the  moment  he 
did.  Under  such  circumstance,  did  the  law 
require  that  the  accused  should  stand  still, 
and  permit  himself  to  be  cut  to  pieces,  under 
the  penalty  that  if  he  met  the  unlawful  attack 
upon  him  and  saved  his  own  life,  by  takine 
that  of  his  assailant,  he  would  be  guilty  oi 
manslaughter?    We  think  not. 

If  a  person,  under  the  provocation  of  offen- 
sive  language,  assaults  the  speaker  personally, 
but  in  such  a  way  as  to  show  that  there  is  no 
intention  to  do  him  serious  bodily  harm,  and 
then  retires  under  such  circumstances  as  show 
that  he  does  not  intend  to  do  anything  more, 
but  in  good  faith  withdraws  from  further  con- 
test, his  right  of  self  defense  is  restored  when 
the  person  assaulted,  in  violation  of  law,  pur- 
sues him  with  a  deadly  weapon  and  seeks  to  take 
IS50]  his  life  or  do  him  great  *bodily  harm. 
In  Parker  v.  State,  88  Ala.  4.  6,  the  court,  after 
adverting  to  the  general  rule  that  the  aggres- 
sor cannot  be  heard  to  urge  in  his  justification 
A  necessity  for  the  killing  which  was  produced 
by  his  own  wrongful  act,  said:  "This  rule, 
however,  is  not  of  absolute  and  universal  ap- 
plication. An  exception  to  it  exists  in  cases 
where,  although  the  defendant  originally  pro- 
voked the  conflict,  he  withdraws  from  it  in 
ffood  faith,  and  clearly  announces  his  desire 
Tor  peace.  If  he  be  pursued  after  this,  his 
right  of  self  defence,  though  once  lost,  revives. 
•Of  course,'  says  Mr.  Wharton,  in  referring  to 
this  modification  of  the  rule,  'tliere  must  be  a 
real  and  bona  ti\e  surrender  and  withdrawal 
on  his  part;  for  if  there  be  not,  then  he  will 
continue  to  be  regarded  as  the  aggressor.'  1 
Whart.  Crim.  Law,  9th  ed.  §  486.  The  mean- 
ing of  the  principle  is  that  the  law  will  always 
leave  the  original  aggressor  an  opportunity  to 
repent  before  he  takes  the  life  of  his  adversary. 
Bishop,  Crim.  Law,  7th  ed.  §  871."  Recog- 
nizing this  exception  to  be  a  just  one,  the 
court  properly  suid,  in  addition:  "Due  caution 
must  be  observed  by  courts  and  juries  in  its 
application,  as  it  involves  a  principle  which  is 
▼ery  liable  to  abuse.  The  question  of  the  good 
or  bad  faith  of  the  retreating  party  is  of  the 
utmost  importance,  and  should  generally  be 
submitted  to  the  jury  in  connection  with  the 
fact  of  j-etreat  itself,  especially  where  there  is 
any  room  for  conflicting  inferences  on  this 
point  from  the  evidence."  Both  parties  to  a 
mutual  combat  are  wrongdoers,  and  the  law  of 
iclf-dpfen«e  cannot  be  mvoked  by  either,  so 
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long  as  he  continues  in  the  combat.  But,  as 
said  by  the  supreme  court  of  Iowa  in  State  v. 
DUlon,  74  Iowa,  653.  658,  if  one  "actually  and 
in  good  faith  withdraws  from  the  combat,  he 
ceases  to  be  a  wrongdoer;  and  if  his  adversary 
have  reasonable  ground  for  holding  that  he 
has  so  withdrawn,  it  is  sufficient,  even  though 
the  fact  is  not  clearly  evinced.'*  8ee  also  1 
Bishop,  New  Crim.  Law,  §  702;  Per^ple  v. 
Robertson,  67  Cal.  646,  650;  Staffer  v.  State,  15 
Ohio  St.  47.  In  1  Wharton  on  Homicide,  §  483. 
the  author  says  that  "though  the  defendant 
may  have  thus  provoked  the  conflict,  yet,  if 
he  withdrew  from  it  in  good  faith  and  clearly 
announced  his  *deslre  for  peace,  then,  [557 
if  he  be  pursued,  his  rights  of  self-defense 
revive." 

We  do  not  mean  to  say  that  the  jury  ought 
to  have  found  that  the  accused,  after  kicking 
the  deceased  lightly,  withdrew  in  good  faith 
from  further  contest  and  that  his  conduct 
should  have  been  so  interpreted.  It  was  for 
the  jury  to  say  whether  the  withdrawal  was  in 
good  faith,  or  was  a  mere  device  by  the  ac- 
cused to  obtain  some  advantage  of  his  adver- 
sary. But  we  are  of  opinion  that,  under  the 
circumstances,  they  might  have  found  that 
the  accused,  although  in  the  wrong  when  he 
kicked  or  kicked  at  the  deceased,  did  not  pro- 
voke the  fierce  attack  made  upon  him  by  the 
latter,  with  knife  in  hand,  in  any  sense  that 
would  deprive  him  altogether  of  the  right  of 
self-defense  against  such  attack.  If  the  ac- 
cused did,  in  fact,  withdraw  from  the  combat, 
and  intended  so  to  do,  and  if  his  conduct 
should  have  been  reasonably  so  interpreted  by 
the  deceased,  then  the  assault  of  the  latter 
with  a  deadly  weapon,  with  the  intent  to  take 
the  life  of  the  accused  or  to  do  him  great 
bodily  harm,  entitled  the  latter  to  the  benefit 
of  the  principle  announced  in  Beardy,  United 
States,  158  U.  S.  550,  564  [39: 1086.  1092].  in 
which  case  it  was  said:  "The  defendant  was 
where  he  had  the  right  to  be  when  the  de- 
ceased advanced  upon  him  in  a  threatening 
manner  and  with  a  deadly  weapon;  and  if  the 
accused  did  not  provoke  the  assault,  and  had 
at  the  time  reasonable  grounds  to  believe,  and 
in 'good  faith  believed,  that  the  deceased  in- 
tended to  take  his  life  or  to  do  him  great 
bodily  harm,  he  was  not  obliged  to  retreat, 
nor  to  consider  whether  he  could  safely  retreat, 
but  was  entitled  to  stand  his  ground  and  meet 
any  attack  made  upon  him  with  a  deadly 
weapon,  in  such  a  way  and  with  such  force 
as,  under  all  the  circumstances,  he.  at  the 
moment,  honestly  believed,  and  had  reasonable 
grounds  to  believe,  was  necessary  to  save  his 
own  life  or  to  protect  himself  from  great 
bodily  injury." 

The  charge,  as  above  quoted,  is  liable  to 
other  objections.  The  court  said  that  both 
the  accused  and  the  deceased  had  a  right  to 
be^n  the  hotel,  and  that  the  law  of  retreat  in 
a  case  like  that  is  diHerent  from  what  it  would 
be  if  they  had  been  on  the  outside.  Still,  the 
court  said  that,under  the*circum8tance8,r558 
both  parties  were  under  a  duty  to  use  all  rea- 
sonable means  to  avoid  a  collision  that  would 
lead  to  a  deadly,  conflict,  such  as  keeping  out 
of  the  affray,  or'  by  not  going  into  it,  or  "by 
stepping  to  one  side;"  and  if  the  accused 
could  have  saved  his  life,  or  protected  himself 
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BgaJiut  great  bodUj  harm,  by  fnfllctfnff  ft  less  B-   The  aooeptaDaebrthaalaieoC  lands  oartlfled  to 

d&ngeroua  wound  tban  he  did  upon  his  M-  it  by  the  Seoreurr  of  the  Intmlor  »a  included  lo 

Milant,  or  "if  he  could  have  paralyzed  thai  ""«  railroad  grant  uf  18»  1^  oonoluiira  upon  ttaa 

irm,"  without  doing  more  serioue  Injury,  Iho  ««';  "i,"f  <"'  f.T  «^h'«  Tl^m^.h-"  ™Kl' 

tawcommandedhlmlodoBO.    In  other  worda,  ^^^f.^Tl^""    ^fth-Tn^  ,mZ/JL  «.™ 

,,        .     .i_      .)_             i   Ml.       %^     ^       I  affaiQsta  claim  to  tbe  laooa  under  uh>  avunp 

■ccordlne   lo  the   theory  of   the   charge,  al-  liidaot  of  18W.  "here  no  patent  had  been  l«ued 

though  the  deceased  sprang  at  the  accused,  orWeotiaoatlonof  these  Isndaniadebr  tboSso- 

with  knife  Id  hand,  for  tbe  purpose  of  cutting  retarrot  the  Interior  under  iheUtier  act. 

him  to  pieces,  yet  It  the  accused  could  have  ^_    Aoootraoc  with  a  county  (or  awamo  and  over- 

atepped  a»lde  or  paralyied  the  arm  of  his  aa-  flowed  laud  glres  no  better  nitht  than  tbccounCr 

tailant,  his  killing  the  latter  was  not  in  tbe  bad  tolandswhlch  bad  previously  beenoenlOed 

exercise  of  tbe  right  of  self-defense.     The  ac-  to  tbe  state  by  the  tiecretary  of  the  loterur  sa 

cuBed  was  where  he  bad  the  right  to  be,  and  iDoludedinarallroad  inDt. 

tbe  law  did  not  require  htm  lo  step  aside  when  pfo,  33  ] 

his  assailant  was  rapidly  adyanclng  upon  him    ,        ,  „     ,  ^,    ,„_      n    -j  j  n i._  « 

with  a  deadly  weajion.    The  danger  fn^which  -^rfftwd  March  ti,  1896     DteuUd  Dteembtr  7, 

the  accused  waa,  or  believed  himself  to  be,  at  leOb. 

the  moment  be  flred,  ia  to  some  extent  Indi-  -™  ERROR  to  the   Supreme  Court  of  tbe 

fi?^.^  ^^'^  f^  ■  C^  *J^   Kti^l""""^".'  A  State  of  Iowa  to  review  a  decree  0/  that 

that  Immediaielj  after  he  dlflablea  bis  assail-  ,  affirming  tbe  decree  of  the  District  Court 

"',V'!w''?''*T''^°'''^L"P'""'l'.f*'??''"'*  0'    Calhoun  County,    Iowa,  adjudging   the 

r^i     that  h^ the  accuaed   was  himseifmor-  pjaimfff,  the  American   Emigrant   Compaoy. 

*■  Lr*"i?u*^  '"^  'J'^*''  '  piiysician  10  be  j;,  be  Lh'e  owner  of  certain   tracts  of  land  In 

Ojlled.     Tbe  accused  waa  eolitled.  so   far  as  Calhoun  conniy,    lowfc   and  dismissing    tbe 

his  right  to  resist  the  attack  waa  concerned,  ^^^^^  ^  ,„  ^^/^^  ^^^^  q,  ,„nd.  tbedefendanti 

to  remain  where  he  was  and  to  do  whatever  ^eing  the  Rogers  Locomotive  Machine  Works 

waa  necesaaay  or   what    he  had  reasonable  ^,  ^,»    ife™,,^,  >od  cause  remanded  for  for- 

grounds   o  believe  at  tbe  time  was  necessary  ^„  proceeding. 

toMve  his  life  or  to  protect  himself  from  great  8ee^«me  ca^  below,  88  Iowa,  811 

bodily  harm.    And  under  the  oirctiinalances.  ^he  facta  are  stated  In  the  opinion. 

U  was  error  to  make  the  case  depend  in  whole  j,^  Charles  A.  Clark,  for  plaiDtifta  in 

or  lo  part  upon  the  Inquiry  wbetber  the  sc-  ^rror- 

cuaed  could,  by  stepping  aside,  have  BToided  ^be  Emigrant  Company  must  recover  opon 

tte  attack,  or  could  liave  so  careful  y  aimed  Uie  strength  o(  its  own  title. 

his  pis  ol  as  to  paralyze  the  arm  of  his  aasail-  jtcCa^ick  v.  Bayu.  159  U.  8.  882  (40: 171). 

ant  without  more  seriously  wounding  him.  —  ■■'■     -•  j--  ■■--    —..---.. 

Without  referring  to  other  errors  alleged  K  ^ 

heve  been  committed,  the  judgment  below  is  ~gQi 

reversed  and  the  caM  U  remanded  for  •  new  "^  j^  ,    Brandon,  166  U.  B.  640  {S9:  B25): 

"S: ,  Bama  VUta  County  v.  Iouki  Fall*  A  8.  G.  H. 

™*****-  Co.  118  TJ.  8.  176  (88:  884);  Ean»a*  City.  L.  A 
S.  E.a.  0>.  v.  fln)io*l'er.ll8U.  a  688(30:381); 
Fratker  v.  COonMr,  116  U.  8.  116  (39:  Sltft; 

itfotoer  V.  FkteAer.  116  U.   8.   885  (89:  595); 

Williamt    V.    Uniiei   State*.    188    U.    8.   SIC 

6691  ROGERS  LOCOMOTIVE  MACHINE  (^:  1038). 

wnniTH  .1  «t    PUT.  .n  Km-  Such  cert  fltation  under  tbe  railroad  grant 

WORKS  ri  al    Flff».  •»  Srr..  ^^^  ^^  1^^^  j,,,^  ^  ,b,t  ^^  bolder  ol  tbe 

AMPHirAN  PMirRANT  r-fiMPxMV  '"•"K^d  »wBmp  title,  without  a  paleni.  could 

AMERICAM  EMIGRANT  COMPANY.  „„[  gggan  gu^h  legal  title  by  parol  evidence  In 

,Bee  1  C.  Beporter-sed.  IB^.i  "^^^tvo^  at  ^w^^  ^^  ^  ^  ^^  ^^^  ^^_  ^^ 

BwanplaiidaeloflSSO—eertifieataefthtSear^  Tuta  County  v.  Iowa  Fallt  it  8.  C.  R.  Oo.  ll» 

tarji  of  th»  Interior — atceptanee  of  land*  bg  0.  8.  176  (28:  0841;  loioa  R.  Land  Co.  v.  An- 

ttate  under  raihoad  grant! — eontrael  with  loine.  SSIowa,  429;  Ameriean  Emigrant  Oe.  v. 

county.  Imua  B.  Land  Co,  52  Iowa,  826. 

Defendant  in  error  shows  no  title. 

L   Tbeiwamp  land  act  of  IB50  rave  an  tnahoate  This  contract  was  required  to  be  submitted 

title  to  the  state,  but  the  tdentlfloation  of  tbe  (q  a  vote  of  the  people  before  it  conid  become 

lands  by  tbe  Seoretarr  of  tbe  latarlor  was  necss-  operative 

™»^.»i^^.^^J!loh'f-^.1f„'i'^'.fJr  The  re-iord  shows  that  the  two  propositions 

wuenmled  to  a  patent  which  vested  the  fee-Sim-  j^  ^^-^  contract  were  submitted  to  the  people 

t    The  certlOcate  of  the  8e<:r«t.ry  of  the  Interior  "^w"''.'!!'; '"^  J^i!^J?rn  S^^o^rltjnftv  t„ 

la  less,  that  certain  htnd.  inu»d  to  the  stale  un-  ^be  electors  were  given  no  opporlunity  to 

dertbe  railroad  act  or  IBU.  was  a  decision  that  accept  one  proposition  and  reject  the  other, 

they  were  not  embraced  by  the  stramp  laud  att  ^'ray  v.  Mivnt.  45  Iowa,  695;  MeMiOan  T. 

of  1860.  Lte  Covnly,  8  Iowa,  811. 

NoTB.— Af  to   prc-rmpllon  MffUi.  see  note  to  1 /or  landi,  ftou  omstrued.  tee  note  to  Watta  t.  Llnd> 

United  States  v.  FItiKerald.  10:  TBE.  iey.  G:  IfS. 

3^t  vatenti  forJand  mavbttet  atfOtfor  froMd.  .Ji  f n  land  (iranta  la  raUroadi,  see  note  to  Kansl 

ne  note  lo  Miller  v.  Kerr,  G:  881.  P.  B.  Co.  v.  Atehlsou.  T.  A  8.  F.  R.  Co.  28;  191 

j|(  lo  srrDDfn  lunwyi  and  dcaorfptlonitnpatmttl 
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The  ichedales  annexed  to  (he  contract  of 
ImproTements  to  be  made  have  been  suppressed 
l»y  the  defendant  in  error.  Tbe  presumption 
moat  be,  Uierefore,  that  these  improvements 
were  not  of  that  character  which  the  law  au- 
thorized the  county  to  devote  to  the  swamp 
hmds  to  the  procurement  of. 

Saeery  v.  Moore,  61  Iowa,  606;  Otoen  T. 
Flnck,  2  Sim.  &  8tu.  606. 

It  is  not  shown  that  the  American  Emigrant 
Company  ever  performed  the  conditions  upon 
which  tbe  deed  was  held  in  escrow,  or  that  the 
deed  was,  in  fact,  ever  delivered  to  it. 

Calhoun  County  v.  American  Emigrant  Co. 
98  U.  8.  127  (23:  828);  American  Emigrant  Co, 
V.  Wright  County,  97  U.  8.  841  (24:  915); 
American  Emigrant  Co,  v.  Adams  County,  100 
U.  8.  61  (26:  563). 

The  title  of  the  emigrant  company  was  not 
validated  by  decree.  It  was  strictly  a  consent 
decree  outside  the  pleadings. 

Tbe  pleadings  are  not  put  in  evidence  to 
enable  the  court  to  know  what  was  in  contro- 
versy. The  decree  does  not  describe  any  of  the 
landa  in  controversy  in  the  suit  at  bar. 

Jiu98ea  V.  Place,  94  U.  8.  606  (24:  214);  Mas- 
ters V.  Varner,  5  Gratt  168,  50  Am.  Dec.  114; 
Vaughan  v.  C^Brien,  89  How.  Pr.  519;  Cham- 
berlain  v.  Oaillard,  26  Ala.  510;  Long  v.  Bau- 
gas,  1  Ired.  L.  290,  88  Am.  Dec.  694;  McCravey 
V.  Remson,  19  Ala.  480.  54  Am.  Dec.  194. 

Tbe  ground  on  which  a  judgment  rests  is  a 
question  which  cannot  be  left  to  conjecture. 

Aiken  v.  Peck,  22  Vt.  260;  Felion  v.  Smith, 
88  Ind.  157,  45  Am.  Rep.  454;  Burlen  v.  Shan- 
non, 99  Mass.  203,  96  Am.  Dec.  733;  Washing- 
Urn,  A,  A  O.  Steam  Packet  Co.  v.  Sickles,  72  U. 
8.  6  Wall.  692  (18:  554). 

Besides,  the  decree  upon  its  face  purports  to 
be  a  mere  consent  decree.  The  officers  of  the 
county  had  no  authority  or  power  to  authorize 

Manhattan  L.  Ins,  Co,  v.  Broughton,  109  U. 
B.  121  (27:  878);  Eelleyy,  Milan,  127  U.  8.  159 
(82:  85). 

No  facts  are  shown  authorizing  courts  to  ad- 
minister the  swamp-land  grant.  Fee-simple 
title  did  not  pass  under  that  grant. 

American  Emigrant  Go.  v.  Fuller,  88  Iowa, 
610. 

In  French  v.  Fyan,  93  U.  S.  169(28?  812), 
Jthis  court  decided  that  by  the  2d  section  of  the 
swamp  land  act  tbe  power  and  the  duty  de- 
volved upon  the  Secretary  of  the  Interior,  as 
theJbeadof  the  department  which  administered 
the  affairs  of  the  public  land?,  of  determining 
what  lands  were  of  the  description  granted  by 
that  act,  and  made  bis  office  the  tribunal  whose 
decision  on  the  subject  was  to  be  controlling. 

Ehfhardi  v.  Hogaboom,  115  U.  S.  68(29:346); 
Wright  V.  Roseberry,  121  U.  8.  494  (80: 1040). 

The  words,  '*are  hereby  granted,"  in  the  act. 
imported  a  present  grant,  and  not  a  promise  of 
one  in  the  future;  and  the  title  to  the  lands, 
therefore,  passed  to  the  state  at  once,  their 
identification  to  be  made  by  the  action  of  tbe 
Secretary  of  tbe  Interior,  but  when  identified, 
the  title  to  relate  back  to  the  date  of  the  act. 

Tubhs  V.  Wilhoit,  138  U.  S.  187  (84:  888); 
Chandler  v.  Calumet  db  E.  Min.  Co,  149  U.  8. 
•1  (87:  662). 

Lands  which  may  be  cultivated  In  tame 
grasses  are  not  swamp  lands. 

IM  U.  S. 


San  Francisco  v.  LeBoy,  188  U.  8.  670  (84f 
1101);  Healhy.  Wallace,  188  U.  8.  580  (84: 1067). 

Tbe  lands  should  have  been  decreed  to  the 
plaintiffs  in  error. 

Iowa  R.  Land  Co,  v.  Antoine,  52  Iowa,  429; 
American  Emigrant  Co,  v.  Iowa  R.  Land  Co, 
52  Iowa,  826;  Buena  Vista  County  v.  Iowa 
Falls  db  8.  C,  R,  Co,  112  U.  8.  176  (28: 684); 
French  v.  Fyan,  98  U.  8.  169  (28: 812);  Flasher 
V.  0^ Connor,  115  U.  8.  116  (29:316);  Mou>erY. 
FUteher,  116  U.  8.  885  (29:595);  Williams  v. 
UniUd  States,  188  U.  8.  516  (84: 1028). 

Mr,  J.  J.  Davis*  for  defendant  in  error: 

The  selection  of  the  lands  by  the  duly  aa- 
thorized  agents  of  the  state,  and  the  approval 
thereof  by  the  surveyor  general  of  the  United 
States,  and  the  report  of  the  same  to  tbe  gen- 
eral land  office,  and  the  reception  and  recogni- 
tion thereof  by  said  office,  constitute  an  identi- 
fication and  segregation  of  the  lands  as  swamp 
lands  pursuant  to  tbe  laws  of  the  state,  and  the 
instructions  of  tbe  Secretary  of  the  Interior, 
and  are  evidence  of  the  swamp  character  of 
the  land,  and  that  the  title  thereto  vested  in 
the  state  of  Iowa  under  the  swamp- land  grant 

In  a  case  of  contest  of  swamp  lands,  the  se- 
lection of  land  by  tbe  state  under  tbe  swamp- 
land grant  establishes  a  prima  facie  case  that 
the  land  so  selected  is  swamp  land  within  the 
meaning  of  the  act  of  September  28,  1850. 

Re  E.  G.  Cook,  2  Copp's  Land  Laws,  1043; 
Page  County  v.  Burlington  dk  M.  R,  R,  Co,  4() 
Iowa,  522;  Martin  v.  Marks,  97  U.  S.  845 
(24:  940). 

Officers  who  were  acting  under  the  law  of 
tbe  state,  and  under  the  instructions  of  the 
Department  of  the  Interior,  in  tbe  selection, 
certification,  and  return  of  tbe  lands  in  con- 
troversy, roust  be  presumed  to  have  done  their 
duty  and  to  have  acted  rightly;  and  therefore 
the  lands  in  controversy  are  shown  by  their 
acts  to  be  swamp  lands. 

Clarkson  v.  Bucltanan,  58  Mo.  671;  Jaeper 
County  V.  Wadlow,  82  Mo.  172;  Piatt  County 
V.  Qumley,  81  III.  850. 

Tbe  swamp  land  act  of  1850  ex  propria 
tigore,  was  a  grant  in  prcBsenti  to  the  states  of 
all  the  swamp  and  overfiowed  lands  therein 
situated. 

The  title  to  the  lands  vested  in  the  state  at 
once  on  the  passage  of  the  act.  The  title  was 
not  inchoate  and  was  not  merely  equitable,  but 
was  absolute  and  complete.  Tbe  requirement 
of  the  2d  section  of  the  act  that  a  patent 
be  thereafter  issued  is  not  to  be  deemed  as 
withholding  tbe  vesting  of  the  title  under  the 
language  of  the  1st  section  of  the  grant.  The 
patent  when  issued  is  merely  evidential  of 
what  was  granted,  the  title  to  which  had 
theretofore  vested. 

Tbe  holder  of  tbe  swamp  land  title,  even  be- 
fore patent  has  been  issued,  can  maintain  aa 
action  at  law  to  recover  swamp  lands  against  a 
subsequent  patent  held  by  a  preemptioner 
under  the  pre-emption  laws  of  tbe  United 
States. 

Wright  V.  Roseberry,  121 U.  8.  488  (80: 1039); 
Irwin  V.  San  Francisco  Sav.  Union,  186  U.  S. 
578  (84: 540);  Hannibal  db  St.  J,  R.  Co.  v.  Smith, 
76  U.  S.  9  Wall.  95  (19:  699);  Bailey  v.  CaUa^ 
nan,  87  Iowa.  107;  Allison  v.  HaXfaree,  11 
Iowa,  450;  Connors  v.  Meservey,  76  Iowa,  691; 
American  Emigrant  Co.  v.  Fuller,  88  Iowa* 
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699;  CouTtright  ▼.  Cedar  BapicU  db  M.  R,  R 
Co.  85  Iowa.  386. 

The  swamp  grant  was  a  present  grant  and 
Tested  an  immediate  title  in  the  state  upon  its 
passage. 

Fletcher  v.  Pool,  20  Ark.  100;  Daniel  v.  Pur- 
ffis,  50  Miss.  261 ;  Keller  v.  Brickey,  7^  111.  133; 
Buseh  Y.  Donohue.Zi  Micb.  481;  Burlington  dk 
M.  R.  R.  Co,  V.  Fremont  Count;/,  76  U.  S.  9 
Wall.  94,95(19:564). 

Not  only  was  the  swamp  grant  a  grant  in 
prcBsenti,  vesting  the  title  of  the  land  in  the 
state  immediately  upon  the  passage  thereof, 
but  by  its  terms  and  the  nature  of  the  case  it 
furnished  a  means  of  identifying  the  subject- 
matter  of  the  grant;  and  anyone  who,  subse- 
quently to  the  date  of  the  grant,  attempts  to 
enter  upon  such  land,  or  to  claim  any  rights 
thereto,  does  so  with  notice  and  knowledge  of 
the  fact  that  the  land  is  of  the  character  em- 
braced within  the  terms  of  the  grant,  and  that 
he  can  obtain  no  right,  title,  or  interest  thereto. 
■  It  is  the  province  of  the  Secretary  of  tbe  In- 
terior, or  of  the  land  department  acting  for 
him.  in  the  first  instance,  to  determine  tbe 
character  of  land  claimed  to  be  swamp,  but  if 
he  fails,  refuses,  or  neglects  to  do  his  duty,  or 
if  he  deprives  himself  of  jurisdiction  in  the 
premises,  then  the  question  is  for  the  courts  to 
determine.  It  will  not  be  disputed  that  parol 
evidence  is  admissible  before  the  Secretary  of 
tbe  Interior,  and  when  the  courts  are  vested 
with  jurisdiction  to  determine  tbe  question,  the 
same  evidence  that  is  admissible  before  the 
Secretary  of  the  Interior  is  necessarily  admis- 
sible before  the  court. 

San  Francisco  Sav,  Union  v.  Irtrin,  28  Fed. 
Rep.  711,  Aff'd  136  U.  B.  578  (34:540);  States, 
Portsmoitih  Sav,  Bank,  106  Ind.  435;  Ameri- 
can Emigrant  Co,  v.  Fuller,  83  Iowa,  599. 

In  the  case  now  here  the  Secretary  of  the  In- 
terior has  neglected  and  failed  to  pass  upon  the 
question  of  the  character  of  tbe  lands  in  con- 
troversy; and  by  certifying  them  to  the  rail- 
road company  subsequently  to  the  swamp 
grant  and  prior  to  the  presentation  to  him  of 
the  swamp  selection,  has  deprived  himself  of 
iurisdiction  to  act  in  the  premises,  thereby 
bringing  the  case  within  the  exact  rule  of  the 
case  of  Hannibal  cfe  St,  J.  R,  Co,  v.  Smith,  76 
U.  S.  9  Wall.  95  (19:  599). 

Where  there  is  a  conflict  between  two  titles 
derived  from  the  same  source,  either  of  which 
would  be  good  if  the  other  were  out  of  the  way, 
the  elder  one  must  prevail. 

Lester,  Land  Laws,  564,  No.  595. 

The  swamp  lands  in  this  suit,  having  been 
granted  to  the  state  by  the  act  of  Contrress  of 
1850,  were  not  of  the  character  intended  to  be 
granted  by  the  railroad  act  of  1850;  and  they 
were  not  granted  by  that  act,  but  were  ex- 
pressly reserved  by  the  terms  of  the  railroad 
act,  and  therefore  the  lists  and  certiflcates  of 
these  swamp  lands  under  tbe  railroad  grant  are 
absolutely  null  and  void,  and  convey  no  title, 
right,  claim,  or  interest  in  said  lands  under  the 
nulroad  grant. 

Fremont  County  ▼.  Burlington  db  M.  B,  B, 
Co,  22  Iowa,  91. 

There  is  nothing  in  the  terms  of  the  railroad 
certification  which  determined  tbe  land  to  be 
railroad  land  and  not  swampland.  The  ques- 
tion of  the  character  of  the  land  as  swamp  or 
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nonswamp  was  not  before  tbe  department,  and 
was  not  passed  upon  aX  the  time  the  certifica- 
tion was  made. 

American  Emigrant  Co,  ▼,  Fuller,  83  Iowa, 
699. 

The  certification  was  an  ex  parte  proceeding 
wherein  the  grantee  under  the  swamp  grant 
bad  no  voice  or  opportunity  to  be  heard. 

UniUd  States  v.  Minor,  114  U.  8.  233  (29: 
110);  Qlidden  v.  Union  P,  B,  Co.  30  Fed.  Rep. 
660;  Lake  Superior  Ship  Canal,  B.  <fc  /.  Co,  v. 
Cunningham,  155  U.  S.  354  (89:  183). 

General  terms  in  a  subsequent  grant  are  al- 
ways held  not  to  include  lands  embraced 
within  the  terms  of  the  prior  ^rant.  Even  a 
patent  mny  be  declared  void  if  issued  for  lands 
theretofore  reserved  from  sale. 

Wilr.ox  V.  Jackson,  McConnel,  88  U.  8.  13 
Pet.  498(10:264);  Bissell  v.  Penrose,  49  U.  S.  8 
How.  317  (12: 1095);  Minter  v.  Cromnielin,S9  U. 
S.  18  How.  87  (15:  279);  Boston  v.  Salinburi/,  62 
U.  8. 21  How.  426(16: 181);  Morton  v.  Nebraska, 
88  U.  S.  21  Wall.  660  (22:  639);  ShepUy  v. 
Cowan,  91  U.  S.  330(23:424);  Leatemrortfi,  L, 
&  G.  B,  Co.  V.  United  States.  92  U.  S.  7c3  (23: 
634);  Sherman  v.  Buick,  93  U.  S.  209  (23:  849); 
St,  rx?ui8  Smelt,  d  Bef,  Co,  v.  Kemp,  104  U.  3. 
636  (26:  875);  Steel  v.  St.  Louis  Smelt,  cfe  Bef, 
Co.  106  U.  8.  447  (27:  226);  Reynolds  v.  Iron 
Silver  Min,  Co.  116  U.  8.  687  (29:774);  Doolan 
V.  Carr,  125  U.  8.  618  (31:  844). 

When  the  land  department  of  the  United 
8tates  certified  tbe  lands  in  suit  under  tbe  rail- 
road grant,  it  deprived  itself  of  jurisdiction  to 
investigate  and  determine  the  character  of  the 
lands,  or  to  patent  the  same  under  the  swamp 
grant.  In  this  connection,  it  will  be  remem- 
bered that  the  certifications  under  tbe  railroad 
grant  were  made  before  the  swamp-land  selec- 
tions had  reached  the  department.  The  execu- 
tive department  had  no  power  to  recall  tbe 
certifications  after  they  were  issued,  however 
wrongful  they  may  have  been;  nor  could  it 
cancel  these  certifications;  nor  had  it  any  right 
or  authority  to  issue  patents  under  the  swamp 
grant  af  ttr  tbe  certifications  had  been  issued. 

SUme  V.  United  States,  69  U.  8.  2  Wall.  535 
(17:  767);  Buena  Vista  County  v.  Iowa  Falls  db 
S.  C,R,  Co,  112X1.8.166(28:681);  Bicknellv, 
Comstock,  113  U.  8.  149  (28:  962);  Mullan  ▼. 
United  States,  118  U.  8.  271  (30:  170). 

Tbe  lands  in  suit  have  been  certified  as  rail- 
road lands,  but  theyshould  have  been  patented 
as  swamp  lands.  The  railroad  claimant  is  a 
trustee  of  tbe  rightful  owner,  who  is  entitled 
to  any  appropriate  relief  that  a  court  of  equity 
has  power  to  grant.  The  swamp  title  may  be 
established  and  quieted,  and  the  railroad  claim- 
ant enjoined  from  asserting  any  adverse  claim, 
as  has  been  done  in  this  case,  or  the  railroad 
may  be  compelled  to  convey  to  the  rightful 
owners. 

Stark  V.  Starr,  73  U.  8.  6  Wall.  413  (18:  927); 
saver  V.  Ladd,  74  U.  8.  7  Wall.  219  (19:  138); 
Lytle  V.  Arkansas,  60  U.  8.  9  How.  814  (18: 
153):  Warren  v.  Van  Brent,  86  U.  8.  19  Wall. 
640  (22:  219). 

The  lands  in  controversy  herein  have  been 
found  to  be  swamp  and  overflowed  lands  within 
the  meaning  of  the  act  of  September  28, 1850, 
by  the  referee,  the  trial  court,  and  the  supreme 
court  of  the  state.  And,  so  far  as  relates  to 
any  question  of  fact,  these  findings  will  not  Im 
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dkturbed  by  this  court  in  this  proceeding  in 

error. 

IhwT  T.  Biehardi,  151  U.  8.  65S  (88:  805); 
P^tuOiiek  County  v.  United  States,  9  U.  8. 
Land  Dec.  127;  B<nfd  v.  Oregon.lO  U.  8.  Land 
Dec.  811;  Keeran  v.  Griffith,  31  Cal.  461; 
Keeran  ▼.  AiUn,  88  Cal.  542;  T/tompedn  y. 
Tk&mion,  60  Cal.  142;  Keiler  v.  Briekey,  78 
BL  188;  MerriU  v.  Tobin,  80  Fed.  Rep.  741. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  present  suit  was  brought  by  the  Ameri- 
can Emigrant  Company  for  the  purpose  of 
obtaining  a  decree  quieting  its  title  to  certain 
lands  in  Calhoun  county,  Iowa.  The  plain- 
tiff asserts  title  under  the  act  of  Congress 
known  as  the  swamp-land  act  of  1850  (9  Stat. 
at  L.  519,  chap.  84);  the  defendants,  under 
the  act  of  Congress  of  May  15.  1850  (11  Stat. 
at  L.  9,  chap.  28),  granting  land  to  Iowa  in 
aid  of  the  construction  of  various  railroads  in 
that  state,  among  others  a  railroad  from 
Dubuque  to  8iouz  City  with  a  branch  from 
the  mouth  of  Tdte  des  Morts  to  the  nearest 
point  on  that  road. 

The  principal  contention  of  the  plaintiff  is 
ttiat  the  lands  passed  to  the  state  under  the 
act  of  1850,  and  were  not  embraced  by  the 
railroad  act  of  1^56. 

A  decree  was  passed  adjudging  the  plaintiff 
to  be  the  owner  of  some  of  the  tracts  described 
in  its  petition.  As  to  other  tracts  the  suit  was 
diamisfied.  Upon  appeal  by  the  defendants 
to  the  supreme  court  of  Iowa  the  decree  was 
affirmed.  88  Iowa,  612.  The  present  writ  of 
error  brings  that  decree  before  us  for  examina- 
tion. 

By  the  above  act  of  September  28,  1850,  all 
«wamp  and  overflowed  lands  made  unflt 
thereby  for  cultivation  were  granted  to  the 
respective  states  in  which  they  were  situated 
that  they  might  be  reclaimed  by  the  construc- 
tion of  the  necessary  levees  and  drains.  By 
the  2d  section  of  that  act  it  was.  made  the 
duty  of  the  Secretary  of  the  Interior,  as  soon 
as  practicHble  after  the  passage  of  the  act,  to 
make  out  an  uccurate  list  and  plats  of  such 
lands,  and  transmit  the  same  to  the  governor 
of  the  state,  and  at  the  request  of  the  latter, 
"cause  a  patent  to  be  issued  to  the  state 
therefor;  and  on  that  patent,  the  fee  simple  to 
•aid  lands  shall  vest  m  tlie  said  state"— the 
proceeds  of  the  lands,  whether  from  sale  or 
by  direct  appropriation  in  kind,  to  be  applied, 
exclusively,  as  far  as  necessary,  to  the  purpose 
of  reclaiming  the  lands  by  means  of  the  levees 
and  drains.  By  the  3(1  section  it  was  provided 
that  "  in  making  out  a  list  and  plats  of  the  land 
062]  aforesaid,  all  *legal  subdivisions,  the 
greater  part  of  which  is  *  wet  and  unfit  for 
cultivation,'  shall  be  included  in  said  list  and 
plats;  but  when  the  greater  part  of  a  subdivi- 
sion is  not  of  that  character,  the  whole  of  it 
ahould  be  excluded  therefrouL"  9  Stat  at  L. 
619. 

The  legislature  of  Iowa,  by  an  act  passed 
February  5. 1851,  authorized  the  commissioner 
of  the  state  land  ofiice  to  take  steps  necessary 
lo  secure  to  the  state  the  lands  granted  by  the 
above  act.  To  that  end,  the  commissioner. 
haring  reason  to  believe  there  were  any  tracts 
of  awamp  land  within  the  state  not  reported 
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as  such  by  the  United  States  surveyor,  suffl* 
cient  to  justify  a  more  particularl examination, 
was  to  direct  the  county  surveyor  of  any 
county  in  which  the  lands  were  located  *'  to 
make  the  examination  and  provide  the  proofs 
necessary  to  secure  such  lands  to  the  state,  a 
list  of  which  shall  be  returned  to  the  land  com- 
missioner or  the  authority  acting  in  that 
capacity,  verified  by  afflrlavit,"  etc.  Iowa 
Laws  1850-51.  chap.  69.  p.  169. 

By  a  subsequent  statute  of  Iowa,  passed 
January  18,  1858,  the  swamp  and  overflowed 
lands  granted  to  the  state  by  the  act  of  1850 
were  granted  "  to  the  counties  respectively  in 
which  the  same  may  lie,  or  be  situated,  for 
the  purpose  of  constructing  the  necessary 
levees  and  drains,  to  reclaim  the  same;  and 
the  balance  of  said  lands,  if  any  there  be  after 
the  same  are  reclaimed  as  aforesaid,  shall  be 
applied  to  the  building  of  roads  and  bridges, 
when  necessary,  through  or  across  said  lands, 
and  if  not  needed  for  this  purpoee.  to  be  ex- 
pended in  building  roads  and  bridges  within 
the  county."  The  same  act  provided  that 
whenever  "it  shall  appear  that  any  of  the 
lands  granted  to  the  state  by  the  aforesaid  act 
of  Con<rress,  shall  have  been  sold  by  the 
United  States  since  the  passage  of  that  act,  it 
shall  be  lawful  for  the  said  counties  to  convey 
said  lands  to  the  purchasers  thereof.*'  It  also 
provided  that  in  all  the  counties  where  the 
county  surveyor  had  made  no  examination 
and  report  of  the  swamp  lands  within  his 
county,  in  compliance  with  the  instructions 
from  the  governor,  the  county  court  should 
appoint  some  competent  person,  who  should 
proceed  "  to  examine  said  lands,  and  make  due 
report,  and  plats,  upon  which  the  topography 
of  the  *country  shall  be  carefully  noted,  [563 
and  the  places  where  drains  or  levees  ought  to 
be  made,  marked  on  the  said  plats,  to  the 
county  courts  respectively,  which  courts  shall 
transmit  to  the  proper  officers  lists  of  all  said 
swamp  lands  in  each  of  the  counties  in  order 
to  procure  the  proper  recognition  of  the  same 
on  the  part  of  the  United  States,  which  lists, 
after  an  acknowledgment  of  the  same  by  the 
general  government,  shall  be  recorded  in  a 
well-bound  book  provided  for  that  purpose, 
and  filed  among  the  records  of  the  county 
court."    Iowa  Laws  1852,  chap.  12,  p.  29. 

By  an  act  passed  January  25,  1855,  the 
governor  of  Iowa  was  authorized  and  em- 
powered to  draw  from  the  Treasury  of  the 
United  States  all  moneys  arising  from  the  dis- 
position of  the  swamp  lands  of  Iowa  by  the 
government  of  the  United  States.  The  same 
act  provided :  '*  8.  That  the  governor  is  hereby 
authorized  to  adopt  such  measures  as  to  him 
may  seem  expedient,  to  provide  for  the  selec- 
tion of  the  swamp  lands  of  this  state,  and  to 
secure  to  the  state  the  title  to  the  sumc,  and 
also  for  the  selection,  in  the  name  of  the  state, 
[of]  other  lands,  in  lieu  of  such  swamp  lands 
as  may  have  been  or  msy  hereafter  be  entered 
with  warrants:  Provided,  That  the  provisions 
of  this  act  shall  not  be  construed  to  apply  to 
any  swamp  lands  which  have  already  been 
selected  by  any  organized  county  of  this  state 
under  the  provisions  of  any  previous  law: 
And  provided  further,  That  this  act  shall  not 
be  construed  to  impair  the  rights  of  the  coun- 
ties of  this  state  to  any  swamp  lands  within 
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said  counties  under  the  provisions  of  any  law 
in  force  in  relation  to  the  same,  and  that  the 
selections  made  by  the  organized  counties 
shall  be  reported  by  the  governor  to  the  au- 
thorities at  Washington."  Iowa  Laws  1854- 
56,  chap.  138.  p.  261;  Iowa  Revision  1860. 
chap.  47,  p.  154,  art.  4. 

By  another  act  also  passed  January  25, 1855, 
amendatory  of  the  act  of  January  13.  1853,  it 
was  provided:  **Bec.  1.  That  no  swamp  or 
overflowed  lands  granted  to  the  state,  and 
situate  in  the  present  unorganized  counties, 
shall  be  sold  or  disposed  of  till  the  title  to  said 
lands  shall  be  perfected  in  the  state,  where- 
upon the  title  to  said  lands  shall  be  transferred 
to  the  said  counties  where  they  are  situated:  Pro- 
664]  tided.  That  *saidcouniiesshall  refund  to 
the  state  the  expenses  incurred  in  selecting 
said  lands,  under  the  provisions  of  an  act  of 
the  general  assembly,  authorizing  the  governor 
to  cause  said  lands  to  be  surveyed  and  selected, 
with  10  per  cent  interest  thereon.  Each 
county  to  refund  its  proportional  amount  of 
said  expenses.  Iowa  Laws  1854-56,  chap. 
110,  p.  173;  Iowa  Revision  1860,  chap.  47, 
p.  154,  art.  5. 

It  ai)pears  that  in  1856  the  county  court  of 
Calhoun  county  appointed  Charles  Amy  to 
select  and  survey  the  swamp  lands  in  that 
county,  in  accordance  with  the  provisions  of 
the  above  act  of  January  13, 1853. 

This  was  after  the  passage  by  Congress  of 
the  railroad  act  of  May  15,  1856,  granting 
lands  to  the  state  of  Iowa  to  aid  in  the  con- 
struction of  certain  railroads  in  that  state.  11 
8tat.  at  L.  9,  chap.  28.  By  that  act  there  was 
granted  to  Iowa,  to  aid  jn  the  construction  of 
railroads,  among  them  a  railroad  from  Du- 
buque to  Sioux  City,  with  a  branch,  every 
alternate  section  of  land,  designated  by  odd 
numbers,  for  6  sections  in  width  on  each 
side  of  the  respective  roads  named  by  Con- 
gress. If  it  appeared  at  the  time  the  route  of 
a  road  was  definitely  fixed  that  the  United 
States  had  sold  any  of  the  sections  or  parts  of 
sections  granted,  or  that  the  right  of  pre- 
emption had  attached  to  the  same,  then  the 
state,  "subject  to  the  approval  of  the  Secre- 
tary of  the  Interior/'  was  entitled  to  select 
other  lands  nearest  to  the  sections  granted  to 
supply  the  deficiency.  But  it  was  declared 
"that  any  and  all  lands  heretofore  reserved 
to  the  United  States  by  any  act  of  Congress, 
or  in  any  other  manner  by  competent  author- 
ity, for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  for  any  other  pur- 
pose whatsoever,  be,  and  the  same  are  hereby, 
reserved  to  the  United  States  from  the  opera- 
tion of  this  act,  except  so  far  as  it  may  be 
founi  necessary  to  locate  the  routes  of  said 
railroads  through  such  reserved  lands,  in 
which  case  the  right  of  way  only  shall  be 

granted,  subject  to  the  approval  of  the  Presi- 
ent  of  the  United  States. '^ 
The  above  act  of  May  15,  1856,  with  its  pro- 
visions and  restrictions,  was  accepted  by  the 
state  by  an  act  approved  July  14,  1856,  and 
the  lands,  interests,  rights,  powers,  and  privi- 
565]leges  'granted  by  Congress,so  far  as  they 
related  to  the  proposed  road  from  Dubuque  to 
Sioux  City,  were  granted  and  transferred  to 
the  Dubuque  A  Pacific  Railroad  Company, 
to  aid  in  the  construction  of  its  raihroad  and 


branch,  subject  to  the  conditions  and  encum- 
brances prescribed  by  Congress.  These  lands 
were  transferred  to  the  railroad  company  upon 
the  express  condition  that,  if  it  did  not  com- 
plete and  equip  a  given  number  of  miles  of  its 
road  within  a  named  time,  and  its  entire  line  on 
or  before  such  certain  date,  then  the  state 
might  resume  all  rights  to  the  lands  so  granted 
and  remaining  undisposed  of  by  the  com- 
pany. Iowa  Revision  1860,  chap.  55,  p.  215» 
art.  2. 

By  a  supplementary  act.  passed  January  28, 
1857.  the  companies  obtaining  the  benefits  of 
the  act  of  Con<;ress  of  1856,  and  of  the  act  of 
the  Iowa  legislature  of  July  14.  1856.  were 
authorized  to  make  such  disposition,  by  mort- 
gage or  deed  of  trust,  of  the  lands  granted  by 
the  act  of  1855.  as  might  be  deemed  proper  to 
secure  construction  oonds  necessary  for  the 
completion  of  their  roads,  such  mortgage  or 
deed  of  trust  to  be  a  binding  and  valid  lien 
upon  all  the  property  mentioned  therein,  in- 
cluding rolling  stock,  and  the  purchasers, 
under  a  trustee's  sale  or  foreclosure  of  mort- 
gage, to  have  and  enjoy  all  the  rights  of  a  pur- 
chaser on  execution  sale.  Iowa  Revision 
1860,  chap.  55.  p.  222,  art.  5. 

It  was  stipulated  by  the  parties  that  the  lands 
in  controversy  "are  within  the  limits  of  the 
railroad  ^rant  of  May  15,  1856.  to  aid  in  build- 
ing a  railroad  from  Dubuque  to  Sioux  City. 
and  were  earned  by  the  building  of  said  road 
if  they  were  subject  to  said  grant;  and  that 
the  various  defeudants  hold  by  apt  and  suffi- 
cient conveyance  all  the  title  and  interest  in 
said  lands  which  passed  under  and  by  said 
grant,  if  any  title  or  interest  did  pass  there- 
under or  therebv."  This,  of  course,  implies 
that  the  railroad  company  performed  all  the 
conditions  prescribed  in  reference  to  these 
lands  either  by  the  act  of  Congress  of  May 
15,  1856,  or  by  the  acts  of  the  Iowa  legislature. 

It  appears  in  evidence  that  the  lano^  in  con- 
troversy and  other  lands  were  certified  to  the 
state  by  the  General  Land  OflSce  of  the  United 
Slates,  under  date  of  December  25. 1858,aH  lands 
*witiiin  the6-miIeor  place  limits  defined[50G 
by  the  act  of  Congress  of  May  15, 1856,  *' being 
the  vacant  and  unappropriated  lands  in  the 
alternate  sections  designated  by  odd  numbers, 
for  6  sections  in  width  on  each  side  of  the  Du- 
buque &  Pacific  Railroad  and  branch  within 
th6  state  of  Iowa."  The  lists  of  those  tracts 
were  first  submitted  by  the  Commissioner  of 
the  General  Land  Office  *'for  the  approval  of 
the  Secretary  of  the  Interior,  in  accordance 
with  the  requirements  of  the  said  act  of  May 
15,  1856,  subject  to  all  its  conditions  and  to 
any  valid  interfering  rights  which  mav  exist  to 
any  of  the  tracts  embraced  in  the  foregoing 
list."  The  certificate  of  December  25,  185C 
was  indorsed  by  the  Secretary  of  the  Interior: 
''Approved,  subject  to  Uie  conditions  and 
rights  above  mentioned." 

It  was  further  stipulated,  in  this  case,  thai 
"all  of  the  lands  in  controversy  were  selected 
by  duly  authorized  and  appointed  agents  of 
Calhoun  county  as  swamp  lands  under  the 
act  of  Congress,  September  28,  1850,  and  re- 
ported the  same  to  the  county  court  of  Cal- 
houn county  September  30,  18o8." 

On  the  27th  of  March,  1860,  the  surveyor 
general  for  the  state  of  Iowa  certified  that  the 
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lutfi  of  lands  that  had  been  selected  by  t^e 
county  surveyors  or  state  locating  agents  as 
swamp  lands  had  been  carefully  compared 
with  field  notes,  plats,  and  other  evidence  on 
file  in  his  office,  and,  **by  the  affidavits  of  said 
county  surveyors  or  slate  locating  agents,  it 
appears  that  the  greater  part  of  each  smallest 
legal  subdivision  of  the  lands  embraced  in  said 
list  is  swampy  or  subject  to  such  overflow  as 
to  render  the  same  unfit  for  cultivation,  and  is 
therefore  of  the  character  contemplated  by  the 
act  of  28tli  of  September,  1850."  The  list  was 
indorsed  in  the  General  Land  Office:  "Re- 
«eiTed  with  the  Surveyor  Gkneral's  letter  of 
March  27, 1860." 

The  list  of  the  lands  selected  in  the  manner 
above  stated  by  the  agent  of  Calhoun  county, 
together  with  a  letter  from  the  Commissioner 
of  the  General  Land  Office,  dated  February 
12. 1874  (this  date  is  erroneously  stated  in  the 
record  to  be  1 884),  was  received  at  the  local  laud 
office  at  Des  Moines,  Iowa,  on  the  18th  day  of 
February,  1874. 

567]  *It  does  not  appear  that  the  Secretary 
of  the  Interior  ever  took  any  action  in  respect 
to  the  lists  made  by  the  agent  of  Calhoun 
county  of  lands  selected  by  him  as  swamp 
lands,  nor  that  the  state  or  the  county,  nor  anv- 
one  claiming  under  the  county,  ever  directly 
aougbt  any  action  by  the  General  Land  Office 
or  by  the  Secretary  of  the  Interior  in  respect 
of  such  selections. 

It  should  be  here  stated  that  on  the  12th  day 
of  December,  1861,  a  written  contract  was  made 
between  the  county  of  Calhoun,  Iowa,  and  the 
American  Emigrant  Company,  in  relation  to 
the    swamp   and    overflowed   lands  in   that 
coanty.    Subsequently,  in  1863,  the  county 
conveyed  to  the  company,  subject  to  the  pro- 
visions of  the  swamp  land  act  of  1850,  the  lands 
Id  controversy  and  other  lands,  upon  certain 
conditions,  which  it  is  unnecessary  to  set  forth. 
070]    *In  the  light  of  these  facts  and  of  the 
federal  and  state  legislature  relating  to  the 
xnatters  in  controversy,  we  proceed  to  the  con- 
sideration of  the  questions  presented  for  our 
determination. 

As  the  railroad  act  of  1856  excepted  from 
Sts  operation  all  lands  theretofore  reserved  to 
"Ehe  United  States  by  any  act  of  Congress,  or 
^n  any  other  manner  by  competent  authority, 
^or  any  purpose  whatever,  the  certification  to 
^he  state  by  the  Department  of  the  Interior  of 
^he  lands  in  controversy  as  having  inured, 
"under  the  railroad  act  of  May  15,  1856.  to  the 
«tate  for  the  benefit  of  the  Dubuque  &  Pacific 
Hailroad  Company,  was  unauthorized,  if  at 
the  date  of  the  swamp-land  act  of  1850  the 
lands  were   swamp   and    overflowed    lands, 
whereby  they  were  unfit  for  cultivation;  for, 
lands  of  that  character  were  expressly  reserved 
from  the  operation  of  the  railroad  grant  of 
1866.     If  they  were  not  granted  to  the  state 
for  the  benefit  of  the  railroad  company,  be- 
cause previously  granted  to  the  state  as  swamp 
and  overflowed  lands,  they  could  not  properly 
have  been  certified  or  transferred  to  the  state 
to  be  applied  in  aid  of  the  construction  of  the 
railroad.     McCormick  v.  Hayes,  169  U.  S.  832, 
838  [40:  171, 178]. 

But  it  is  equally  true  that  the  act  of  1850 
made  it  the  duty  of  the  Secretary  of  the  In- 
terior, as  soon  as  practicable  after  the  passage 
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of  that  act,  to  make  out  an  accurate  list  and 
plats  of  the  swamp  and  overfiowed  lands 
granted  to  any  state  and  transmit  them  to  the 
executive  of  such  state,  "and,  at  the  request  of 
said  governor,  cause  a  patent  to  be  issued  to 
the  state  therefor;  and  on  that  patent  the  fee 
simple  to  said  lands  shall  vest  in  said  state," 
Rubject  to  the  disposal  of  its  legislature. 
While,  therefore,  as  held  in  many  cases,  the 
act  of  1850  was  in  prasenti,  and  gave  an 
inchoate  title,  the  lands  needed  to  be  identified 
as  lands  that  passed  under  the  act;  which  be- 
ing done,  and  not  before,  the  title  became 
perfect  as  of  the  date  of  the  granting  act. 
Wright  V.  Boseberry,  121  U.  S.  488.  494  [30: 
1039,1040]  etieq.;  Tuhbs  v.  Wahoit^^  U.  S.134, 
137  [34:887,888];  Chandler  Y,*Oaumet[^l\ 
A  H.  Min.  Co.  149  U.  S.  79,  91  [37:  657,  661]. 
So,  in  Ekrhardt  v.  Bbgaboom.  115  U.  S.  67,  68 
[29:  8461.  "In  French  v.  Fyan,  93  U.  S.  169 
[23:  812],  this  court  decided  that,  by  the  2d 
section  of  the  swamp-land  act.  the  power  and 
the  duty  devolved  upon  the  Secretary  of  the 
Interior,  as  the  head  of  the  department  which 
administered  the  affairs  of  the  public  lands, 
of  determining  what  lands  were  of  the  descrip- 
tion granted  by  that  act,  and  made  his  office 
the  tribunal  whose  decision  on  that  subject 
was  to  be  controlling."  The  identification  of 
lands  as  lands  embraced  by  the  swamp  land 
act  was  therefore  necessary  before  the  state 
could  claim  a  patent  or  exercise  absolute  con- 
trol of  them. 

In  MeCormiek  v.  Hayes,  above  cited,  it  ap- 
peared that  the  Secretary  of  the  Interior, 
proceeding  under  the  railroad  act  of  May  15, 
1856.  had  certified  certain  lands  as  inuring  to 
Iowa  under  that  act.  It  was  insisted  in  that 
case  that  the  lands  were  covered  by  the  act  of 
1850,  and,  therefore,  that  they  were  improp- 
erly certified  under  the  railroad  act  of  1856;  a 
fact  which,  it  was  contended,  could  be  estab- 
lished by  parol  evidence,  so  as  to  tx  the  title 
in  certain  parties,  independently  of  any  action 
that  may  have  been  taken  l)y  the  Interior  De- 
partment upon  the  subject.  The  precise  nature 
of  that  case  is  shown  by  this  extract  from  the 
opinion  of  the  court:  '*The  controlling  ques- 
tion, therefore,  in  this  case,  so  far  as  the 
plaintiff  is  concerned — and  he  must  recover 
upon  the  strength  of  his  own  title,  even  if  that 
of  the  defendant  be  defective — is  whether, 
under  the  circumstances  disclosed  by  the 
record,  the  particular  lands  in  controversy,  in 
the  absence  of  any  selection  and  certification 
of  them  by  the  United  States  to  the  state,  un- 
der the  swamp-land  act,  can  be  shown  by 
parol  testimony  to  have  been,  in  fact,  at  the 
(late  of  that  act,  swamp  and  overflowed  lands. 
Congress  having  made  it  the  duty  of  the  Secre- 
tary of  the  Interior  to  make  out  accurate  lists 
and  plats  of  the  lands  embraced  by  the  swamp- 
land act,  and  transmit  the  same  to.  the  gov- 
ernor of  the  state,  and,  at  the  request  of  the 
latter,  to  cause  a  patent  to  be  issued  to  the 
state  therefor,  and  having  provided  that  'on 
that  patent  the  fee  simple  to  said  lands  shall  vest 
in  said  state  subject  to  *the  disposal  of  [572 
the  legislature  thereof,'  did  the  title  vest  tn  the 
state,  oy  virtue  alone,  and  immediately  upon 
the  passage,  of*  the  act,  without  any  selection 
by  or  under  the  direction  of  the  Department 
of  the  Interior,  so  that  the  state's  grantees 
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could  maintain  an  action  to  recover  the  pos- 
session of  them?" 

In  determining  that  question  this  court,  after 
an  extended  review  of  former  decisions,  thus 
stated  (MeCarmick  v.  Hayea,  159  U.  8.  346, 
847  [40:  175,  176])  its  conclusions:  "The  case 
before  us  is  not  like  that  of  Hannibal  &  St.  J.  R. 
Co,  V.  Smith,  76  U.  8.  0  Wall.  95  [19:  599].  in 
which,  88  subsequently  explained  in  French  v. 
li/an,  93  U.  8. 169  [23:  812],  it  was  shown  ttiat 
tbore  was  an  absolute  neglect  of  duty  on  the 
part  of  the  Interior  Department,  in  that  it 
neither  made  nor  would  make  any  selection  or 
lists  whatever,  and  therefore  there  was  no  ac- 
tion by  that  department  that  could  be  relied 
on  as  a  determination  of  the  question  whether 
tbe  particular  lands  then  in  dispute  were  or 
were  not  embraced  by  the  swamp-land  act. 
That  case  was  exceptional  in  its  circumstances, 
and  seemed  to  justify  the  decision  rendered, 
in  order  to  prevent  a  total  failure  of  justice, 
arising  from  the  unexplained  neglect  of  tbe 
land  department  to  perform  the  duty  imposed 
by  tbe  act  of  1850.  What  was  said  in  French 
V,  Fyan  shows  that  this  court  not  only  so  re- 
garded the  previous  case,  but  it  was  in  effect 
said  that  the  ruling  in  Hannibal  A  St.  J.  R,  Co. 
T.  Smith  was  not  to  be  extended  to  any  case  in 
which  the  land  department  had  taken  action, 
or  made  a  decision  or  determination  under  the 
swanip-lnnd  act."  Again,  and  in  reference  to 
the  certification  of  lands  under  the  railroad 
act  of  1856:  **Twice  the  land  department  certi- 
fied these  lands  to  the  state  as  inuring  to  it  un- 
der the  railroad-land-grant  act,  and  it  does  not 
appear  that  the  state  has  ever  questioned  the 
correctness  of  that  certification  or  applied  to 
the  Secretary  of  the  Interior  for  a  reexamina- 
tion  as  to  the  character  of  the  lands.  .  .  . 
Upon  the  authority  of  former  adjudications, 
as  well  as  upon  principle,  it  must  be  held  that 
parol  evidence  is  admissible  to  sbow,  in  oppo- 
sition to  the  concurrent  action  of  Federal  and 
state  ofilcers,  having  authority  in  the  premises, 
that  these  lands  were,  in  fact,  at  the  date  of 
the  act  of  1850,  swamp  and  overflowed  grounds, 
which  should  have  been  embraced  by  Linn 
count V  in  its  selection  of  land  of  that  charac- 
573j  ter,  *and  withheld  from  the  state  as  lands 
granted  expressly  in  aid  of  railroad  construc- 
tion within  its  limits." 

One  of  the  prior  adjudications  referred  to  in 
McGormick  v.  Hayes  was  Chandler  v.  Calumet 
di  H.  Min,  Co,  149  U.  8. 79.  88,  89.  92  [87: 657, 
661,  6621.  In  that  case,  the  plaintiff  claimed 
title  under  the  swamp-land  act  of  1850;  the 
defendant  under  an  act  of  Congress  of  1852 
granting  public  lands  to  Michigan  in  aid  of  the 
construction  of  a  ship  canal  around  the  falls 
of  8t.  Mary.  The  lands  there  in  controversy 
were  not  included  in  swamp  land  selections 
under  the  act  of  1850,  but  were  included  in  se- 
lections under  the  canal  grant  of  1852.  Re- 
ferring to  Wright  v.  Eose&rry,  121  U.  8.  488 
[80:  1039],  in  connection  with  previous  cases, 
this  court,  speaking  by  Mr.  Justice  Jackson, 
said:  ** Under  the  principle  announced  in  that 
case,  and  under  the  foregoing  facts  in  the  pres- 
ent case,  it  would  seem  that  there  had  been 
such  aflSrmative  action  on  the  part  of  the  Sec- 
retary of  the  Interior  in  identifying  the  lands 
in  this  particular  township,  containing  the 
lands  in  controversy,  as  would  amount  to  an 
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identification  of  the  lands  therein,  which 
passed  to  the  state  by  the  swamp-land  grant, 
and  tbat  tbe  selection  by  the  state  of  the  de- 
manded premises  under  the  canal  grant  of 
1852,  with  the  approval  of  the  Secretary  of  the 
Interior,  and  the  certification  of  the  Department 
to  the  state  that  they  were  covered  by  the  lat- 
ter grant,  may  well  be  considered  such  an  ad- 
judication of  the  question  as  should  exclude 
the  introduction  oi  parol  evidence  to  contra- 
dict it  The  exclusion  of  the  land  in  dispute 
from  the  swamp  lands,  selected  and  patented 
to  the  state,  and  its  inclusion  in  the  selection 
of  tbe  state  as  land  coming  within  the  grant  of 
1852.  with  the  approval  of  such  selection  by 
tbe  Interior  Department  and  the  certification 
thereof  to  the  state,  operated  to  pass  the  title 
thereto  as  completely  as  could  have  been  done 
by  formal  patent  {Frasher  v.  O'Connor,  115 
U.  S.  102  [29:311]),  and  being  followed  by  the 
state's  conveyance  to  the  canal  company,  pre- 
sented such  ofl3cial  action  and  such  documen- 
tary evidence  of  title  as  should  not  be  open  to 
question  by  parol  testimony  in  an  action  at  law. 
Under  the  facts  of  this  case  we  are  of  opinion 
that  the  plaintiff  in  error  could  not  properly 
establish  by  oral  evidence  that  the  land  in  di<i- 
pute^wasin  fact  swamp  land,  for  the  [574 
purpose  of  contradicting  and  invalidating  the 
Department's  certification  thereof  to  the  state 
and  tbe  latter's  patent  to  tbe  canal  company.** 

These  decisions  give  much  greater  weight  to 
the  action  of  the  land  department  in  certifying 
the  lands  in  dispute  under  the  railroad  grant 
of  1856  than  was  done  by  the  judgment  be- 
low. 

The  Emigrant  Company  lays  much  stress 
upon  that  clause  of  the  railroad  act  of  1856  ex- 
empting from  its  operation  all  lands  previously 
reserved  by  the  United  States  for  any  purpose. 
And  upon  this  foundation  it  rests  the  conten- 
tion tbat  no  lands  embraced  by  the  swampland 
act  of  1850  could,  underbuy  circumstances,  be 
withdrawn  by  tbe  land  department  from  its 
operation,  and  certified  to  the  state  under  the 
railroad  act  of  1856.  This  contention  assumes 
that  the  lands  in  controversy  were,  within  the 
meaning  of  the  act  of  1850.  swamp  and  over- 
fiowed  lands.  But  that  fact  was  to  be  deter- 
mined, in  the  first  instance,  by  the  Secretary 
of  the  Interior.  It  belonged  to  him.  primarily, 
to  identify  all  lantis  that  were  to  go  to  the  state 
under  the  act  of  1850.  When  he  made  such 
identification,  then,  and  not  before,  the  state 
was  entitled  to  a  patent,  and  "on  such  patent*' 
tbe  fee-simple  title  vested  in  the  state.  The 
state's  title  was  at  the  outset  an  inchoate  one. 
and  did  not  become  perfect,  as  of  the  date  of 
the  act.  until  a  patent  was  issued. 

But  it  is  equally  clear  that  when  the  Secre- 
tary of  the  Interior  certified  in  1858  that  the 
lands  in  controversy  inured  to  the  state  under 
the  railroad  act  of  1856,  he,  in  effect,  decided 
that  they  were  not  embraced  by  the  swamp- 
land act  of  1850.  This,  perhaps,  furnishes  an 
explanation  not  only  of  tbe  fact  that  no  action 
was  taken  upon  the  report  filed  in  the  General 
Land  Office  in  1860  showing  that  the  agent  of 
Calhoun  county  had  selected  these  lands  as 
swamp  and  overflowed  lands,  but  of  the  further 
fact  that,  so  far  as  this  record  discloses,  the 
attention  of  the  Secretary  of  the  Interior  was 
never  directly  called  by  the  county  to  any 
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dftim  br  it,  under  the  act  of  1850,  to  the  lands 
ceriiflcd  under  the  railroad  act  of  1856.  Nor 
doesitappearthat  the  American  Emigrant  Com- 
STd]  pany,*wliose  original  contract  with  the 
county  was  made  in  1861,  ever  quest i<incd  be- 
fofre  the  Land  Department  the  validity  of  the 
Secretary's  certification  of  1858  of  thc^  lands 
ii  passing  to  the  state  under  the  act  of  1856, 
or  asserted  a  claim  to  them,  until  it  brought 
this  suit  in  1877,  nearly  twenty  years  after  that 
ofBcer  certified  them  to  the  state  under  the  rail- 
road act.  And  it  is  significant  that  this  action 
of  the  Interior  Department  docs  not  seem  ever 
to  haTe  been  called  in  question  by  the  state. 

The  case  then  is  this:  In  1858,  the  Secretary 
of  the  Interior  decided  that  the  lands  in  con- 
troversy inured  to  the  state  under  the  railroad 
act  of  IS  >6,  and,  if  that  decision  was  correct, 
then  they  were  not  reserved  from  the  operation 
of  that  act  by  the  swamp-land  act  of  1850. 
The  state  was  entitled  to  the  lands  either  un- 
der the  act  of  1850  or  under  that  of  1856.  It 
was  open  to  it,  before  accepting  the  lands  un- 
der the  railroad  act,  to  insist  that  they  passed, 
under  the  act  of  1850,  as  swamp  and  over- 
flowed lands.  No  such  claim  was  made.  The 
state — the  party  primarily  interested,  and  with 
whom  the  Land  Department  directly  dealt — 
accepted  the  lands  under  the  act  of  185G,  and, 
therefore,  not  as  inuring  to  it  as  swamp  and 
overfloweti  lands  within  the  meaning  of  the 
act  of  1850,  and,  as  just  stated,  has  never  re- 
pudiated its  action  of  1858,  nor  sought  to  have 
reopened  the  question  necessarily  involved  in 
the  action  of  the  Secretary  when  he  certified 
Lhe  lands  to  the  state  under  the  act  of  1856. 

It  would  seem  that,  upon  every  principle  of 
lustice,  the  action  of  the  Secretary  of  the  In- 
erior  in  certifying  these  lands  to  the  state 
inder  the  act  of  1856  should  not  be  disturbed. 
The  fact  that  his  certification  was  made  sub- 
ect  '*to  any  valid  interfering  rights  which 
Tiaj  exist  to  any  of  the  tracts"  embraced  in  his 
^rtiflcate  does  not  affect  this  conclusion. 
That  reservation  could  not  have  referred  to  any 
rif^bts  which  the  state  acquired  or  could  have 
isacrted  under  some  other  act  of  Congress  than 
Lhat  of  1856.  Certainly,  it  was  not  intended 
by  the  Interior  Department  to  certify  the  lands 
under  the  railroad  act  of  1856  subject  to  the 
right  of  the  state,  while  holding  them  under 
lhat  certificate,  to  claim  them  under  some  other 
and  prior  act.  The  action  of  the  Department 
570]in  1858  *was  intended  to  be  final,  as  be- 
tween tlieUnited  States  and  the  state,  in  respect 
of  the  lands  then  certified  as  railroad  lands.  If 
the  state  considered  the  lands  to  be  covered 
by  the  swamp-land  act,  its  duty  was  to  surrender 
the  certificate  issued  to  it  under  the  railroad 
act.  It  could  not  take  them  under  one  act,  and 
while  holding  them  under  that  act  pass  to  one 
of  its  counties  the  right  to  assert  an  interest  in 
them  under  another  and  different  act. 

Are  those  in  this  action  who  claim  under  the 
•tate  and  under  the  act  of  1850  in  any  better 
condition  than  the  state?  Can  they  be  heard 
to  question  the  action  of  the  land  department 
in  1858,  if  the  state  is  estopped  from  so  doing? 
We  have  seen  that  the  county  of  Calhoun 
made  a  written  agreement  in  1861  with  the 
American  Emigrant  Company  relating  to 
swamp  and  overflowed  lands.  But  if  no  such 
sgreement  had  been  made,  would  the  county 
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be  heard  to  say  that  the  land  department  erred, 
as  matter  of  fact,  when,  in  1858,  it  decided 
that  these  lands  passed  to  the  state  under  the 
railroad  act?  Would  the  creature  of  the  state 
be  permitted  to  say  what  its  creator  was 
estopped  from  saying?  The  county  of  Cal- 
houn ii  a  mere  political  subdivision  of  the 
state,  created  for  the  state's  convenience,  and 
to  aid  in  carrying  out,  within  a  limited  terri- 
tory, the  policy  of  the  state.  Its  local  govern- 
ment can  have  no  will  contrary  to  the  will  of 
the  state,  and  it  is  subject  to  the  paramount 
authority  of  the  state,  in  respect  as  well  of  its 
acts  as  of  its  property  and  revenue  held  for 
public  purposes.  The  state  made  it,  and  could, 
in  its  discretion,  unmalie  it,  and  administer 
such  property  and  revenue  through  other  in- 
strumentalities. Jefferion  County  v.  Ford,  4 
G.  Greene,  367,  870;  Soper  y,  Henry  (Jaunty, 
26  Iowa.  264,  267;  Maryland  v.  Baltimore  db 
0,  B.  Co.  44  U.  S.  8  How.  584,  550  Ql:  714. 
721];  United  States  v.  Bfiltimore  db  0.  B.  Co,  84 
U.  8.  17  Wall.  322,  829  [21;  597,  600];  HamiU 
ton  County  Comre.  ▼.  Mighd»,  7  Ohio  St..  109, 
118;  Atkew  v.  Hale  County,  54  Ala.  6e»'.  640, 
25  Am.  Rep.  730;  1  Dill.  Mun.  Corp.  §§  22, 
23, 54-71  inclusive,  and  authorities  there  cited; 
Ang.  &  A.  Corp.  §  81. 

It  would  seem  to  be  clear  that  the  relations 
of  the  county  and  the  state  are  such  that  the 
action  of  the  latter  in*accepting  the  lands[577 
in  controversy  under  the  railroad  act  was  bind- 
ing upon  the  county  of  Calhoun,  as  one  of  the 
governmental  agencies  of  the  state;  and  that 
the  county  could  not,  after  such  acceptance, 
claim  these  lands  as  swamp  and  overflowed 
lands,  or,  by  assuming  to  dispose  of  them  as 
lands  of  that  character,  pass  to  the  purchaser 
the  right  to  raise  a  question  which,  in  view  of 
its  subordination  to  the  state,  it  was  estopped 
from  raising.  We  are  of  opinion  that  the 
plaintiff  cotild  not,  by  any  agreement  made 
with  the  county  in  1861  or  afterwards,  acquire 
any  greater  rights,  or  better  position,  in  re- 
spect of  these  lands,  than  the  county  itself  had 
after  the  certification  of  them  in  1858  as  lands 
inuring  to  the  state  under  the  railroad  act  of 
1856. 

When  the  equities  of  the  respective  parties 
are  considered,  the  view  we  have  expressed  is 
much  strengthened  by  the  circumstance  that 
the  defendants  and  those  under  whom  they 
claim,  or  some  of  them,  have  paid  taxes  upon 
these  lands  ever  since  1862,  that  is,  for  fifteen 
years  before  the  institution  of  this  suit  in  1877. 

We  are  of  opinion  that  the  supreme  court  of 
Iowa  did  not  give  proper  effect  to  the  action 
of  the  Interior  Department  in  1858.  It  should 
have  been  adjudged  that,  so  far  as  the  lands  in 
controversy  are  concerned,  the  plaintiffs  claim- 
ing under  the  county  of  Calhoun  and  the 
state,  as  well  as  under  the  act  of  1850,  were 
concluded  by  the  act  of  the  Secretary  of  the 
Interior  when  he  certified  such  lands  as  inur- 
ing to  the  state  under  the  railroad  act  of  1856, 
and  by  the  act  of  the  state  in  accepting  and  re- 
taining the  lands  under  that  act;  consequently, 
the  suit  should  have  been  dismissed  for  want 
of  equity,  with  costs  to  the  respective  defend- 
ants. 

The  judgment  ii  recereed,  and  the  cause  is  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 


I  Dhttbd  Stath. 
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B781  COVINGTON  &  LEXINGTON 
TURNPIKE  BOAD  COMPANY  tt  al.. 
Plffl.  in  Err.. 

A.  P.  8ANDF0RD  et  A 

(8m  S.  C.  BeportcT'i  ad.  STB-Uei. 

Attmt  to  amendment  to  eharler — legitlativa  ex- 
emption— eontiaei  teith  itaie — ttatate  redtie- 
ifig  tolU  of  turnpikt  annpany,  when  tineonsti- 
Oitional — eorporaCiont,  when  periun»~po<Mr 
tf  iegiAature  over  tvrnpike  road—iajJUiency 
^pUading—»laie  decition—jtut  rate  of  toU — 
interat*  of  the  puNie — equal  protection  cf 
the  law*. 

i.   Tbemera  colleottng  br  ft'turnplkeGompanr  of 

tolls  la  contormltj  wltti  rate*  fixed  b;  a  (tatute, 

vbloh  are  lower  than  thou  Died  br  ttte  charter, 

doca  not  show  that  the  campBor  aaseoied  to  the 

•xerolM  bj  the  legislature  of  the  power  to  amend 

Ita  charter. 
t,   A  riaotto  caob  of  two  qgw  corporation!  of  "the 

powera,  rlgbti.  end  capacities"  which  bad  been 

granted  to  acorporatlon  wblcb  ther  eucceeded. 

and  the  property  of  which  la  divided  between 

them,  doet  not  confer  on  the  new  companies  Ihe 

exemption  cooferred  upon  tbe  orlslnal  company 

from  lesialacionobBoglnB  therafeeof  Coll.  which 

would  preveot  tbe  company  trom   earalos  aa 

muoh  u  U  per  cent  on  ita  capital  stock. 
t.    Ir  a  ooDtraot  with  a  slate  relatlncr  to  the  exer 

dse  of  fraocblMe  is  ■UBoeptlt>le  ol  two  meaalnm. 

tbe  one  restricting  and  the  other  eztendlnjt  the 

powers  of  a  corporation,  that  coDstrucUou  of  It 

should  be  adopted  whioh  worka  tbo  lean  harm  to 

tbe  ilate. 
i.   A  Stat  ute reducing  the  lolls  that  may  be  chanted 

by  a  turnpike  company,  and  requiring  it  lo  con- 

lorm  to  a  tariff  ot  rates  that  Is  uajust  aod-  un- 
reasonable, wblota  preventa  it.  out  of  Its  receipts, 

trom  keeping  lis  road  in  proper  condition  for 

public  use  or  from  earnlnic  any  dividends  what- 
ever for  tiookholders,  la  unoonstltutlonal  aa  a 

deprivation  of  property  without  due  prooesa  of 

Uw. 
I,   Oorporatlona  are  persons  wlthlo  the  meanlDn  ot 

tbe   oonstltutlonal    proTWons    forUddlDK  Ibe 

deprivation  of  property  without  due  process  of 

law,  ••  well  ••  a  denial  ot  tbe  equal  protection  ot 

tbe  law*. 
•i.   The  turnpike  mads  establbbed  by  a  corpora- 
tion under  authority  of  law  are  public  high- 
ways, and  the  right  to  eiact  tolls  from  iboee  us- 
ing them  oomes  from  the  state  creating  tbe  cois 

pontlon.  and  Itaeiercise  may  be  conirolled  by 

the  leKlalatlve  authority  to  tbe  same  extent  that 

similar  rights  of  railroad  corDoratlons  mqy  be. 
I.    An  answer  denying  tbe  validity  of  a  alatute  re- 
ducing tolls,  wbiob  dlscloaeathe  average  naaual 

receipts  of  the  company  tcr  several  imoiedialelr 

preoedlng  years,  and  the  average  annual  eipeo- 

•es,  and  alleges  that  the  reoelpta  for  (bat  time 

have  not  admitted  ot  more  then  1  per  cent  divi- 
dend upon  the  par  value  ot  Ibe  stock,  and  that 

tbe  alatute  In  question  has  reduced  the  tolls  tiO  per 

cent  below  those  allowed  b;  a  former  statute. 

and  that  tbls  will  make  thelnoomeinsufflclent  id 

malnialn  tbe  road  and  meet  ordinary  eipenses 

and  eaiu  any  dividend  whatever.— Is  suOclentlj' 

Sorm. — Omutruotlon  af  ornnU  to  torporation*;  1  -  -, ~ 

toriiorntlont   have   otOy  ptnten  oranfcd.  or  thoss    Bridge.  9:  TH. 

tMccusnrv  to  eorry  ttito  efut  poweni  granUd:  can      A.t  lo  ichat , 

•etonlgfntActnod*  jM-iscribcd  bv  lAi  Lmb  cnoCmo,  j  Pearson  v.  Tewdall,  Ek  UL 


le  tbe  qutation  of  the  validity  of  tbe 


'iiUK 

When  a  party  speoiaily  sets  np  and  olaltna  a 
ght  or  privllegv  uaderthaConsiltutlon  or  laws 
(tbe  United  Statea.  the  question  of  the  sulB- 
lency  of  allegatlona  to  preaent  that  lieue  Is  not 
included  by  the  view  expressed  by  tbe  stM* 
)urt. 

The  Interests  ot  the  publlo  u  well  aa  ot  tb* 
wuer  of  tbe  property  must  be  oonsldereO,  witb 
11  tbe  circumstances.  In  determining  what  Is  a 
lai  rate  lo  be  charged  by  a  turnpike  oompwir 
itoU. 

Ttie  rigbt  of  a  corporation  to  realise  a  jtiven 
Br  cent  upon  Its  capital  stock  cannot  be  claltned 
itbout  reference  to  the  interests  of  the  public. 
I  order  to  limit  the  power  of  tbe  leKlalature  to 
•duoe  Its  tolls  on  a  turnpike. 

A  turnpike  eomiwny  li  not  deprived  Of  tb« 
IubI  protection  of  the  laws  merely  becanse  it  U 
at  allowed  u>  chargs  a*  high  rates  aa  are  allowed 
I  other  oomiM  Dies  differently  located,  but  It  can 
aly  demand  tbe  right  to  reoelvesuoh  com|>enaa- 
on  as  will  be  Juat  both  to  Itself  and  to  the  pub- 
a  under  all  tbe  circumstances  ot  tbe  ansa. 


imitted  3fag  7. 1S96.    Decided  Deeember  U, 

1896. 

I  ERROR  lo  the  Court  ol  Appeals  or  the 
State  of  Eentuckj  to  review  a  judfrmentof 
t  court  affitraluK  tbe  JudRineut  nt  tbe  Kcd- 

Cbancerj  Court  perpetually  enioinine  Ihe 
itnglon  &  Lexington  Turnpike  Road  Cooi- 
if  from  exsctioe  tolls  in  excess  of   tbose 
id  bv  tbe  act  of  1690.     Hetened,  and  cauM 
lunaed  for  further  proceedings, 
lee  same  case  below,  30  B.  WT  1031, 
The  facts  are  slated  in  the  optoiou. 
HetsTt.   W.  B.  Hackor  aod  Jftmes  W. 
7»D  for  plaiutiffs  in  error. 
Ifr,  Wn.  Goebel  for  defendants  la  error. 

Ir.  Jastice  HkrlMt  delivered  the  opinion 
Lhe  court: 

i^he  general  assemblj  of  Eentuckj,  by  ko 
approved  May  ti.  1B90,  made  ll  unl&wful 
lemand,  charge,  collect,  or  receive  tolls  io 
ess  of  the  rates  specified  In  that  act  for 
rel  on  that  portion  of  the  Covington  &  Lex- 
Ion  Turnpike  Road  which  waa  then  iD«iQ- 
led. 

Tbecompany  announced  lis  purpose  [fiSO 
disregard  the  proTlsions  of  tbe  act  and  to 
Tge  such  tollsaswere  prescribed  bj  lhe  prior 
utes.  Thereupon  tbe  appellees  living  on 
lear  the  line  of  the  turnpike  road,  and  ac- 
lomed  to  travel  on  itdaily  with  animals  and 
Icles,  brought  Ihli  suit  for  an  Injunction 
;ralDing  the  appellant  fromexacling  tolls  In 
ess  of  those  fixed  by  the  act  of  IttSO. 
L  temporary  Injunction,  in  accordance  with 
prayer  of  the  petition,  was  granted,  and 
company  filed  its  answer.  A  demurrer  to 
answer  was  sustained.  An  amended  an- 
ir  waa  then  tendered  by  the  defendant,  but 
court 'would  not  allow  it  to  be  filed,  uid  by 

II  order  made  the  Injunction  perpuiual.  ThU 

Charles  Klver  Bridge  v.  Warrao 


to  ichat  Is  due  procru  at  taw.  i 


idM. 
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Judgment  was  affirmed  by  the  court  of  appeals 
of  Kentucky.    20  S.  W.  1031. 

The  principal  questions  are:  1.  Whether 
the  act  of  1890  impairs  the  obligation  of  any 
oontract  that  the  turnpike  company  had  with 
the  state  touching  the  matter  of  tolls.  2. 
Whether,  independently  of  any  question  of 
contract,  the  act  made  such  a  reduction  in  tolls 
as  to  amount  to  a  deprivation  of  the  company's 
property  without  due  process  of  law,  in  viola- 
uon  of  the  14th  Amentiment  to  the  Constitu- 
tion of  the  United  States.  8.  Whether  the 
act  is  repugnant  to  the  clause  of  the  Federal 
Constitution  forbidding  the  denial  by  the  state 
to  any  person  within  its  Jurisdiction  of  the 
equal  protection  of  the  law. 

As  these  questions  were  properly  raised  by 
the  pleadings,  and  were  decided  adversely  to 
the  companv,  the  Jurisdiction  of  this  court  to 
review  the  final  Judgment  of  the  court  of  np- 
peids  of  Kentucky  cannot  be  doubted. 

It  is  necessary  to  a  clear  understanding  of 
the  issues  presented  that  reference  be  mnde  to 
the  enactments  preceding  the  statute  of  1890. 

The  Covington  &  Lexington  Turnpike  Road 
Company  was  incorporated  by  an  act  approved 
February  22,  1884.  with  authority  to  construct 
and  permanently  maintain  a  turnpike  road 
from  CoTini^ton,  Kentucky,  through  Williams- 
town  and  Georgetown,  to  Lexington  in  that 
xtate. 

By  the  19th  section  of  that  act  the  company 
4S8I]  was  'authorized  to  collect  certain  speci- 
fied tolls.  It  is  contended  that  the  26th  section 
is  a  part  of  the  defendant's  contract  with  the 
state.  That  section  provided:  **That  if  at  the 
expiration  of  five  years  after  the  said  road  has 
been  completed,  it  shall  appear  that  the  annual 
net  dividends  for  the  two  years  next  preced- 
ing  of  said  company  upon  the  capital  stock  ex- 

g ended  upon  said  road  and  its  repairs  shall 
ave  exceeded  the  average  of  14  per  cent  per 
annum  thereof,  then  and  in  that  case,  the  leg- 
islature reserves  to  itself  the  right,  upon  the 
fact  being  made  known,  to  reduce  the  rates  of 
toll,  so  that  it  shall  give  that  amount  of  divi- 
dends per  annum,  and  no  more."  Ky.  Acts 
1888,  pp.  544,  648. 

By  an  act  approved  February  23,  1839. 
amendatory  of  the  act  of  1834— the  road  then 
having  been  constructed  from  Covington  to 
Williamstown — it  was  provided :  Sec.  1.  "That 
the  stockholders  in  the  Covington  &  Lexing- 
ton Turnpilve  Road  Company,  residing  south 
of  Williamstown,  in  Grant  county,  and  any- 
where between  that  place  and  Georgetown, 
may  elect  a  separate  board  of  directors,  to  con- 
sist of  the  same  number  as  authorized  by  the 
original  charter;  and  the  directors  chosen  by 
them  shall  have  the  control  and  shall  superin- 
tend the  construction  of  that  part  of  the  road 
to  be  located  and  constructed  between  George- 
town and  Williamstown.  Sec.  2.  That  the 
stockholders  in  said  road,  residing  north  of 
Williamstown,  shall  have  power,  also,  to  elect 
a  separate  board  of  directors,  for  the  purpose 
of  controlling  and  superintending  that  portion 
of  the  road  extending  from  Williamstown  to 
Covington;  and  each  board  so  chosen  shall 
exercise  separate  control  over  its  own  portion 
of  the  road;  but  nothing  herein  shall  be  con- 
strued to  divide  and  separate  the'stock  in  said 
load,  but  the  same  shall  continue  Joint  and 
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common  to  all  the  stockholders,  after  the  com- 
pletion of  said  road.**  Kv.  Acts  1838-39,  p. 
371.  This  amendment,  it  is  admitted,  was  ac- 
cepted by  the  turnpike  company. 

Subseouently,  by  the  2d  section  of  an  act 
approved  March  22,  1851,  it  was  provided: 

"  Sec.  2.  That  so  much  of  the  2d  section  of 
said  act  to  amend  the  charter  of  the  Covins:! on 
«&  Lexington  Turnpike  *Road  Company  [582 
[meaning  the  act  of  1839]  as  declares  that  the 
stock  in  said  road  shall  continue  Joint  and 
common  to  all  the  stockholders,  after  the  com- 
pletion of  said  road,  is  hereby  repealed,  and 
the  stockholders  whose  stock  is  now  under  the 
control  and  management  of  the  board  of  di- 
rectors having  control  of  the  road  north  of 
Williamstown  shall  be  and  are  hereby  consti- 
tuted a  separate  and  independent  company, 
under  the  name  and  style  of  the  Covington  i 
Lexington  Turnpike  Road  Company,  who 
shall  be  and  forever  remain  separate  and  inde- 
pendent of  that  portion  of  said  company  own- 
ing the  stock  in  the  road  now  constructed 
south  of  Williamstown;  and  the  stockholders 
whose  stock  is  now  under  the  control  and 
management  of  the  board  of  directors  havins 
the  control  and  construction  of  the  road  south 
of  Williamstown,  shidl  be  and  are  hereby 
constituted  a  neparate  and  independent  com- 
pany, under  the  name  and  style  of  the  George- 
town &  Dry  Ridge  Turnpike  Road  Company, 
who  shall  be  and  forever  remain  separate  and 
independent  of  that  part  of  said  company  own- 
ing the  stock  in  the  road  north  of  Williams- 
town ;  and  that  neither  of  said  companies,  thus 
formed,  shall  be  held  as  in  any  wise  responsi- 
ble for  the  doings  or  actions  of  the  other;  but 
each  shall  have  the  exclusive  ownership  and 
control  of  that  portion  of  road  which  they 
have  respectively  made,  or,  under  the  provi- 
sions of  this  act  shall  make,and  shall  have  full 
power  and  authority  to  elect  its  own  president 
and  directors,  to  declare  its  own  dividends, 
and  pay  the  same  to  its  own  stockholders,  each 
company  possesnng  andretavting  all  the  powen, 
rights,  and  capaeitiss  in  seteraUy  granted  by 
the  aet  of  incorporation,  and  the  amendmente 
thereto,  to  the  original  company,  and  subject  to 
all  the  restrictions  to  which  said  company  is 
subject,  not  inconsistent  with  the  provisions 
of  this  act;  and  that  neither  company  shall  be 
in  any  wise  liable  for  the  debts  or  contracts  of 
the  other  now  in  existence,  or  which  may  be 
hereafter  made  or  contracted."  Ky.  Acts 
1850-51.  p.  479. 

It  is  claimed  that  the  words  in  this  section, 
"possessing  and  retaining  all  the  powers,  rights, 
and  capacities  in  severity  granted  by  the  act 
of  incorporation  and  the  ^amendments  [583 
thereto,  to  the  original  company,"  embraced,  or 
carried  into  the  charters  of  the  two  corporations 
created  by  this  act,  the  immunity  or  exemp- 
tion, given  by  the  2i8th  section  of  the  above  act 
of  1834.  from  legislation  that  would  preclude 
the  company  from  earning  as  much  as  14  per 
cent  upon  its  capital  stock. 

The  separate  and  independent  company  cre- 
ated by  the  last-named  act  as  the  Covington  & 
Lexington  Turnpike  Road  Company  is  the  de- 
fendant in  this  suit.  To  it  was  committed  the 
control  of  that  portion  of  the  road  lying  north 
of  Williamstown.  The  act  of  1851  further 
provided  that  it  should  be  in  force  as  soon  as 
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a  majority  of  the  stockholders  of  each  com- 
pany assented  to  Ur  provisions.  Such  assent 
was  duly  given  by  the  stockholders. 

The  next  statute,  in  point  of  time,  relating 
to  the  Covington  &  Lexington  Turnpike  Road 
Company,  was  that  of  December  11,  1865, 
amending  the  charter  of  that  company.  That 
act  provided  that  the  company  might  charge 
tolls  on  their  road  as  prescribed  in  that  act, 
"instead  of  the  rates  now  allowed  by  law." 
Ky.  Priv.  Acts  1805.  p.  2.  The  rates  so  pre- 
scribed were,  it  is  alleged,  diflfereni  from  and 
lower  than  those  prescribed  by  the  original 
charter  of  1834. 

The  petition  alleged  that  the  defendant  sub- 
mitted to  the  regulation  of  its  tolls,  as  indicated 
by  the  act  of  1865,  "and  consented  to  and  ac- 
cepted said  act,  and  has  ever  since  acted  there 
under  and  exacted  the  rates  of  toll  therein 
specified."  The  answer,  touching  this  point, 
avers:  "It  (the  defendant)  admits,  also,  the 
passage  of  the  act  by  the  general  assembly  of 
the  commonwealth  of  Kentucky  mentioned  in 
said  petition  as  having  been  approved  Decem- 
ber 11,  1865,  and  entitled  *An  Act  to  Amend 
the  Charter  of  the  Covington  &  Lexington 
Turnpike  Road  Company,'  which  provided 
other  and  different  rates  of  toll  from  those  au- 
thorized to  be  collected  by  the  act  of  Febru 
ary  22,  1834,  above  mentioned,  which  act  of 
December  11,  1865,  this  defendant  accepted 
and  has  acted  under,  but  it  denies  that  it  sub- 
mitted to  the  regulation  of  its  tolls  by  the  gen- 
eral assembly  of  the  commonwealth  of  Een- 
f  ucky  then  or  at  any  time,  but  says  that  It  ac- 
584]  cepted  said  act  and  has  acted  *there- 
under  of  its  own  volition,  and  that  the  accept- 
ance of  said  act  was  voluntary  on  the  part  of  said 
corporation,  its  stockholders  and  directors." 

By  the  6th  section  of  an  act  of  the  general 
assembly  of  Kentucky,  approved  February  13, 
1872,  it  was  provided  that  the  trustees  of  the 
Cincinnati  Southern  Railway,  whose  line  ex- 
tended across  Kentucky,  might  "also  for  the 
purpose  of  constructing  and  maintaining  said 
line  of  railway,  occupy  or  use  any  turnpike 
or  plank  road,  street,  or  other  public  way  or 
ground,  or  any  part  thereof,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  between 
said  trustees  and  the  municipal  or  at  her  cor- 
porations, persons,  or  public  authorities  own- 
ing or  having  charge  thereof.  ...  It  no 
agreement  can  be  made  for  the  right  to  use  or 
occupy  any  road,  street,  or  ground  that  may 
be  necessary,  the  said  trustees  may  take  and 
appropriate  said  rights  in  the  manner  pro- 
Tided  in  the  next  section." 

The  trustees  of  the  last-mentioned  company 
gave  the  defendant  notice  that  they  required 
that  portion  of  its  turnpike  road  extending 
from  the  line  between  Scott  and  Grant  coun- 
ties to  within  about  a  mile  of  Walton,  in  Boone 
county,  Kentucky,  a  distance  of  about  80 
miles.  Thereupon  the  defendant  sold  to  the 
Cincinnati  Southern  Railway  its  road  between 
Williamstown  and  Walton,  in  length  22  miles, 
for  the  consideration  of  $100,000.  which  sum 
^as  distributed  among  the  stockholders  of  the 
turnpike  company,  each  stockholder  receiving 
$22  on  each  share  of  stock,  which  was  iq  ex- 
cess of  its  real  or  market  value.  Since  the 
above  sale  the  defendant  has  exercised  and 
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maintained  control  only  over  that  portion  of  itt 
road  between  Walton  and  Coving lou,  a  dis- 
tance of  18  miles. 

Then  came  the  act  of  May  24. 1890,  to  which 
reference  has  heretofore  been  made. 

In  our  considei  ation    of  the  questions  pre- 
sented by  the  record  we  lay  aside  the  statute 
of  Kentucky,  parsed  February  14,  1856,  pro- 
viding that  "all  charters  and  grants  of  or  to  cor- 
porations or  amendments  thereof,  and  all  other 
statutes.shall  be  subject  to  amendment  or  repeal 
at  the  will  of  the  *legislature.  unless  a  [585 
contrary  intent  be  therein  plainly  expressed: 
Provided,  That  whilst  privileges  and  franchises 
so  granted   may  be  changed  or  repealed,  no 
amendment  or  repeal  shall  impair  other  rights 
previously  vested;"  and  whi<h  also  provided 
that  that  act  "shall  only  apply  to  charters  and 
acts  of  incorporation  to  be  granted  hereafter." 
1  Ky.  Acts  1855.  chap.  148.  p.  15.      The  pro- 
vision  in  the  General  Statutes  of  Kentucky, 
which  took  effect  on  the  1st  day  of  December, 
1873,  is  that  *'all  charters  and  grants  of  or  to 
corporations  or  amendments  thereof,  enacted 
or  granted  since  the   14th  of  February,  1856. 
and  all  other  statutes,  shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  plainly  ex- 
pressed:     Provided,   That,    whilst  privileges 
and  franchises  so  granted  may  be  changed  or 
repealed,  no  amendment  or  repeal  shall  impair 
other  rights  previously  vested."   '  Kv.   Gen. 
Stat  1888,  chap.  68.  p.   861,  ^  8.     It  ib  clear 
that  the  statute  of  1856  had  no  application  to 
.charters  and  grants  of  or  to  corporations  and 
amendments  thereof,  enacted  or  granted  prior 
to  February  14,  1856,  but  only  to  charters  and 
acts  of  incorporation  granted  after  that  date. 
It  therefore  has  no  apolication  to  the  act  of 
1851,  granting  to  the  Covington  &  Lexington 
Turnpike  Road  Company  "the  powers,  rights, 
and  capacities"  given  by  the  act  of  1834.    Nor  is 
there  any  ground  for  holding  that  the  turn- 
pike company  was  brought  by  the  act  of  1865 
under  the  operation  ofthe  general  statute  re- 
serving to  the  legislature  the  right  to  amend 
or  repeal  charters  of  or  grants  to  corporations. 
That  act  did  nothing  more  than  reduce  the 
rates  of  toll  to  be  charged.    It  did  not  create  a 
new  corporation,  nor  give  any  additional  fran- 
chises  or  privileges    to    the  company.     The 
mere  collecting  of  tolls,  in  conformity  with 
such  rates,  does  not  show  that  the  company  as- 
sented to  the  exercise,  by  the  legislature,  at 
will,  of  the  power  to  amend  or  repeal  its  char- 
ter.    Whatever  authority,  therefore,  the  gen- 
eral assembly  had.  by  statute,  to  regulate  the 
tolls  of  the  plaintiff  in  error  arose  from  its  gen- 
eral power  to  regulate  the  affairs  of  a  c(»rptira- 
tion  which  came  into  existence  by  its  authority, 
and  which  owned  and  controlled  a  hiirhway 
established  for  public  ♦use.     Rugglet  v.  [580 
IlUnois,  108  U.  S.  526,  531  [27:  812.  iJ15l;  intone 
V.  Fai-mer^  Loan  d  T.Co,  C'Rnilrtmd  Oommi*- 
Hon  Cases*^  116  U.  S.  307.  325  ['.»!):  686.  642]; 
Dau>  V.  Beidelman,  125  U.  S.  680.  088  [31:  841. 
843.  3  Inters.  Com.   Rep.  56J;  Covinyion  «jfc  C. 
Bridge  Co,   v.  Kentucky,    154   U.   8.  204.  215 
[38:962.  967.  4  Inters.  Com.  Rep.  6491. 

Was  the  Covington  A  Lexington   1  urnpik»^ 
Road  Company  entitled,  under  its  charter,  lo^ 
be  exempt  from  legislation  that  would  prevenU 
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H  from  earnlDg  at  least  14  per  cent  "upon  the 
capital  stock  expended  upoa  said  road  and  its 
Kpafrs/'  as  prescribed  in  the  act  of  1834? 

The  act  of  1884  having  given  to  the  original 
corporation  an  exemption  or  immunity  from 
legislation  that  would  prevent  it  from  earning 
aa  much  as  14  per  cent  upon  the  capital  stock 
expended  upon  its  road  and  for  repairs,  the 
contention  of  the  defendant  is  that  this  exemp- 
lion  or  immunity  passed  to  the  two  corpora- 
tions created  by  the  act  of  1851,  and  which, 
by  the  terms  of  that  act,  succeeded  "to  all  the 
powers,  rights,  and  capacities"  granted  by  the 
act  of  1834  to  the  original  corporation.  This 
Tiew  was  properly  rejected  by  the  court  of  ap- 
peals of  Kentucky.  It  was  well  said  by  Judge 
rrror,  speaking  for  that  court,  that  **the  IJa- 
iMltty  and  duties  owing  the  state  and  the  pub- 
lic by  the  one  corporation  had  been  severed 
by  the  act  of  1889,  and  by  the  act  of  1851  two 
new  corporations  were  created,  with  the  rights 
and  powers  of  the  one  entirely  distinct  from 
the  other,  and  no  means  of  ascertaining  what 
per  cent  the  old  corporation  would  have  made 
upon  its  stock.  In  fact,  the  old  corporation 
WM  extinct ;  and  to  hold  that  the  new  corpora- 
tlona  were  exempt  from  legislative  interfer- 
ence would  be  to  restrain  the  exercise  of  legis- 
lative power  by  implication,  when  a  reasonable 
construction  of  the  new  grants  must  lead  to  a 
different  conclusion.*' 

These  principles  are  in  entire  accord  with 
the  settled  doctrines  of  this  court.  When  a 
corporation  succeeds  to  the  rights,  powers, 
and  capacities  of  another  corporation,  it  does 
not  thereby  or  necessarily  become  entitled  to 
mn  exemption  from  taxation.  An  exemption 
or  immunity  from  taxation  so  vitally  affects 
the  exercise  of  powers  essential  to  the  proper 
conduct  of  public  affairs  and  to  the  support  of 
jrovernment,  that  immunity  or  exemption  from 
087] taxation  is  nev^r  sustained  *unless  it  has 
been  given  in  language  clearly  and  unmistak- 
mbly  evincing  a  purpose  to  grant  such  immu- 
nity or  exemption.  All  doubts  upon  the  ques- 
tion must  be  resolved  In  favor  of  the  public. 
There  are  positive  rights  and  privileges,  this 
court  said  in  Morgan  v.  Louisiana,  98  U.  S. 
217  [23:  860],  without  which  the  road  of  a 
corporation  could  not  be  successfully  worked, 
but  immunity  from  taxation  is  not  one  of 
them.  In  a  recent  case  (Norfolk  dk  W.  R.  Co. 
▼,  Plendleton,  156  U.  8.  667.  673.[39:  574,  675]), 
we  had  occasion  to  Hay,  in  harmony  with  re- 
peated decisions,  that,  *Mn  the  absence  of  ex- 
press statutory  direction,  or  of  an  equivalent 
implication  by  necessary  construction,  provi- 
■ionp  in  restriction  of  the  right  of  the  state  to 
tax  the  property  or  to  regulate  the  affairs  of 
its  corporations  do  not  pass  to  new  corpora- 
tions succeeding,  by  consolidation  or  by  pur- 
chase under  foreclosure,  to  the  property  and 
ordinary  franchises  of  the  first  grantee;"  and 
that  this  was  a  "salutary  rule  of  interpreta- 
tion, founded  upon  an  obvious  public  policy, 
which  regards  such  exemptions  as  in  deroga- 
tion of  the  sovereign  authority  nnd  of  com- 
mon right,  and  therefore  not  to  be  extended 
beyond  the  exact  and  express  requirements  of 
the  grant  construed  itrictimmi juris.  Morgan 
Y,  Louisiana,  93  U.  S.  217  [28:860];  WiUon 
V.  Gaines,  103  U.  8.  417  [26:  401];  (fhempeake 
d  0.  R.  Co,  V.  MilUr,  114  U.  8. 176  [29:  1211. 
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The  same  principles  should  be  recognized 
when  the  claim  is  of  immunity  or  exemption 
from  legislative  control  of  tolls  to  be  exacted 
by  a  corporation  established  by  authority  of 
law  for  the  construction  of  a  public  highway. 
It  is  of  the  highest  importance  that  such  con- 
trol should  remain  with  the  state,  and  it  should 
never  be  implied  that  the  legislative  depart- 
ment intendeid  to  surrender  it.  Such  an  in- 
tention should  not  be  imputed  to  the  legisla- 
ture if  it  be  possible  to  avoid  doing  so  by  any 
reasonable  Interpretation  of  its  statutes.  It  is 
as  vital  that  the  state  should  retain  its  control 
of  tolls  upon  public  highways  as  it  is  that  it 
should  not  surrenderor  fetter  its  power  of  taxa- 
tion. We  admit  there  is  some  ground  for  the 
contention  that,  by  the  grant  in  the  act  of 
1851  to  each  of  the  two  corporations  named  in  it, 
of  "the  powers,  rights,  and  capacities"  granted 
to  the  corporation  of  1 834,  the  leffislature  intend- 
ed *to  exempt  the  new  corporations,  as  it  [588 
did  the  original  ones,  from  all  legislation  that 
would  prevent  them  from  earning  as  much  as  14 
per  cent  on  the  capital  stock  expended  on  their 
respective  roads  and  for  repairs.  But  as  the 
act  of  1851  may  not  unreasonably  be  inter- 
preted as  intended  only  to  pass  to  the  new 
corporations  such  powers,  rlghts.and  capacities 
as  were  necessary  to  the  successful  working  of 
the  respective  roads,  and  not  an  exemption 
from  legitimate  ordinary  legislative  control 
of  their  affairs  and  business,  it  must,  in  the 
interest  of  the  public,  be  so  interpreted.  It  is 
settled  law  that  in  grants  by  the  public  noth- 
ing passes  merely  by  implication;  and  if  a 
contract  with  a  state,  relating  to  the  exercise 
of  franchises,  is  susceptible  of  two  meanings, 
"the  one  restricting  and  the  other  extending 
the  powers  of  a  corporation,  that  construction 
is  to  be  adopted  which  works  the  least  harm  to 
the  state.  '*  Chenango  Bridge  Co,  v.  BinghAmton 
Bridge  Co.  ("The  BinghamUm  Bridgtf')  70 
U.  8.  8  Wall.  51.  75  [18;  137,  143];  RvLgglee  ▼. 


77{in^>.  108  U.  8.  626 [27:  8121;  Steins,  Bim- 
[35:  623.  627,  628]: 
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The  views  we  have  expressed  find  some  sup- 
port in  the  fact  that,  by  the  act  of  1865,  the 
legislature  prescribed  rates  of  toll  for  the  turn- 
pike company,  without  any  reference  to  the 
26th  section  of  the  act  of  1834,  and  the  pro- 
visions of  that  statute  were  accepted,  and  have 
ever  since  been  acted  upon  by  that  company. 
So  far  as  the  record  shows,  that  acceptance 
was  unconditional,  and  without  any  reserva- 
tion of  a  right  by  the  company,  under  the 
previous  law,  to  earn  as  much  as  14  per  cent 
on  its  capital  stock.  Touching  this  part  of 
the  case  the  court  of  appeals  of  Kentucky 
said:  "Nor  ought  this  court,  in  the  absence 
of  express  enactment,  after  the  lapse  of  more 
than  half  a  century,  with  legislation  not  only 
severing  the  old  corporation,  but  reculHting 
the  rate  of  toll  on  these  roads,  to  hold  that  this 
Immunity  from  legislative  interference  was  a 
perpetual  right  in  the  nature  of  a  contract  that 
could  not  be  disturbed.  The  stockholders 
have  consented  and  asked  an  entire  change  of 
the  original  grant,  and  submitted  to  legislation 
rcgulatmg  their  tolls,  evidencing  that  with  their 
own  contention  the  immunities  in  the  act  of 
1834  *were not  regarded  as  forming  a  part  [5  80 
of  the  corporate  grants  subsequently  made." 
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For  the  reasons  stated,  we  are  of  opinion 
that  when  t^e  act  of  1890  was  passed,  the 
power  of  the  general  assembly  over  the  sub- 
ject of  tolls  to  be  exacted  by  the  plaintiff  in 
error  was  not  impaired  or  restrained  by  any 
contract  with  the  state  in  reference  to  the 
amount  which  the  company  might  earn  from 
the  use  of  its  road. 

It  is,  however,  contended  that  the  act  of 
1890.  by  its  necessary  operation,  deprives  the 
company  of  its  property  without  due  process 
of  law,  in  that  if  tolls  cannot  be  charged  in 
excess  of  those  prescribed  by  that  act,  the 
company  cannot  possibly  maintain  its  road 
or  derive  any  profit  whatever  for  stockhold- 
ers. This  is  a  more  serious  question  than  the 
one  we  have  just  examined,  and  is  not  so  easy 
of  solution. 

In  its  original  answer,  filed  in  1890,  and  to 
which  a  demurrer  was  sustained,  the  turnpike 
company  referred  to  the  section  of  the  act  of 
18S4  reserving  to  the  legislature  the  right,  in  a 
certain  contingency,  to  reduce  rates  of  toll,  and 
allege  that,  "at  the  expiration  of  five  years 
after  said  road  had  been  completed,  the  an- 
nual net  dividends  for  the  two  years  next 
preceding  of  said  defendant  company  upon 
the  capital  stock  expended  upon  said  road^nd 
its  repairs  bad  not  exceeded  and  did  not  ex- 
ceed the  average  of  14  per  cent  per  annum 
thereof,  and  that  since  the  completion  of  this 
defendant's  road  the  annual  net  dividends  of 
the  defendant  company  upon  the  capital 
stock  expended  upon  said  road  and  its  repairs 
have  not  averaged  to  exceed  14  per  cent  per 
annum,  but,  upon  the  contrary,  have  averaged 
very  much  less,  and  for  a  numl)er  of  years 
last  past  the  average  annual  net  dividends  of 
said  company  have  not  exceeded  4  per  cent 
upon  the  capital  stock  of  said  company." 

The  company  further  alleged  that  *' its  re- 
ceipts from  tolls  for  a  number  of  years  past 
under  the  rate  of  tolls  prescribed  by  the  act  of 
December  11,  1865,  mentioned  in  the  petition, 
have  averaged  only  about  $16,000  per  annum, 
and  that  the  ordinary  annual  expenses  of 
operating  and  maintaining  its  road  during  the 
590]  same  time  have  averaged  about  *$8,000 
per  annum;  that  during  this  and  the  coming 
year  it  will  be  necessary  for  it  to  incur  certain 
extraordinary  expenses  in  the  purchase  of 
ground  for  and  building  a  new  toll  house  for 
the  second  gate  from  Covington  on  its  road 
and  in  the  purchase  or  condemnation  of 
ground  for  straightening  of  its  road  and  lay- 
ing out  a  side  road  along  that  portion  of  its 
road  between  that  part  of  the  city  of  Coving- 
ton known  af  Lewisburg  and  the  first  toll  gate 
on  its  said  turnpike  road,  which  extraordinary 
expenses  will  amount  to  about  $4,000;  that  the 
act  of  May  24,  1S90,  attempts  to  reduce  the 
tolls  on  his  defendant's  road  about  50  percent, 
and  that  if  the  same  were  adopted  the  income 
of  the  company  from  tolls  would  not  be  more 
than  $8,000  per  annum,  nor  more  than  suffi- 
cient to  enable  defendant  to  meet  the  ordi- 
nary expenses  of  its  road,  mnd  would  leave 
nothing  with  which  to  meet  said  extraordinary 
expenses,  and  there  would  be  no  income  out  of 
which  dividends  could  be  paid  to  stockholders 
upon  the  money  which  they  had  invested  in  the 
stock  of  said  road.  This  defendant  also  says 
that  within  the  last  few  years  the  Louisville  & 
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Nashville  Railroad,  which  has  a  station  ontlie 
line  of  this  company's  turnpike,  and  the  Gbi- 
cinnati  Southern  Railway,  which  has  several 
stations  on  the  line  of  this  defendant's  turn- 
pike, have  diverted  a  large  amount  of  travel 
from  said  turnpike  and  have  diminished  this 
company's  earning  capacity  very  largely,  and 
that  other  railroad  and  electric  roads  touching 
defendant's  road  and  having  stations  thereon 
have  been  chartered  and  are  in  contemplation, 
the  effect  and  construction  of  which  will  be  to 
still  further  impair  the  earning  capacity  of  this 
defendant  and  to  diminish  the  dividends  of 
this  defendant  under  the  rate  of  tolls  in  foioa 
by  an  act  of  December  11,  1865. 

"This  defendant  further  says  that  the  grade 
of  the  first  2^  miles  of  its  road  leading  out  of 
the  city  of  Covington  is  very  steep;  that  for  a 
portion  of  said  2^  miles  its  road  is  built  along 
the  side  of  a  hill;  that  the  entire  said  2^  milei 
is  expensive  to  maintain,  especially  that  por- 
tion along  the  side  of  the  hill,  the  portion  of  Uie 
road  towards  the  slope  of  the  hill  having  fre- 
quently given  away  *and  slipped  and  en-fSOl 
tailed  great  expense  upon  the  defendant  in  the 
repair  of  the  same,  and  that  from  the  nature 
of  the  soil  over  and  along  which  said  portion 
of  said  road  is  built  said  process  of  sliding  and 
giving  away  is  liable  to  continue  in  the  future 
and  to  entail  still  further  expense  upon  the 
defendant.  It  says  that  the  adoption  of  the 
rate  of  tolls  fixed  by  the  act  of  May  24,  1890, 
would  disable  and  prevent  this  defendant 
from  performing  the  duties  that  it  owes  to  the 
public  and  would  prevent  it  from  ever  hefe- 
after  paying  any  dividends  to  its  stockholden, 
and  that  the  rate  of  tolls  prescribed  in  said  net 
of  May  24,  1890,  is  unreasonable  and  unjoai 
to  defendant  and  its  stockholders,  and  thnt 
to  permit  the  same  to  be  enforced  would  be  to 
destroy  entirely  the  value  of  the  property  of 
the  defendant  and  the  -values  of  the  ahant 
of  capital  stock  of  the  defendant  held  by 
its  stockholders,  and  destroy  entirely  the  dM- 
dend  earning  capacity  of  this  defendant,  and 
that  to  permit  said  act  of  May  24,  1890,  to 
be  enforced  would  be  to  exercise  absolute  nr- 
bitrary  power  over  the  property  of  the  de- 
fendant and  its  stockholders,  in  violation  of 
g  2  of  the  Bill  of  Rights  of  the  Constitution  of 
Kentucky,  and  would  be  depriving  the  de- 
fendant and  its  stockholders  of  their  properlj 
without  due  process  of  law  and  the  taking  or 
the  same  for  public  use  without  the  consent 
of  the  defendant  and  its  stockholders  and 
without  just  compensation  being  previoudj 
made  to  them,  and  tbat  to  permit  the  enforce- 
ment of  said  act  of  May  24.  1890,  is  to  violate 
article  5  of  the  Amendments  to  the  Constlta- 
tion  of  the  United  States  and  §§  3,  12,  14,  and 
15  of  the  Bill  of  Rights  of  the  Constitution  of 
the  United  States  and  the  amendments  thereto 
and  to  the  Constitution  of  the  state  of  Ken- 
tucky." 

It  was  also  alleged  in  the  original  answer 
that,  under  the  act  of  1890,  sufficient  income 
could  not  be  earned  "to  maintain  the  road  and 
provide  for  its  ordinary  expenses,  without 
taking  into  consideration  any  extraordinaiy 
expenses." 

We  have  then  the  case  of  a  corporation  In- 
vested by  its  charter  with  authority  to  oon- 
struct  and  maintain  a  turnpike  road,  and  to 
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ebDect  tolls  "agreeable**  to  certain  named 
rates,  and  which  is  required  by  a  subsequent 
•002] legislative enactment*to  conform  to  atar- 
iff  of  rates  that  is  unjust  and  unreasonable,  and 
which  also  prevents  it,  out  of  its  receipts, 
from  maintaining  its  road  in  proper  condition 
for  public  use.  or  from  earning?  any  dividends 
whatever  for  stockholders.  These  facts  are 
admitted  by  the  demurrer.  Is  such  legisla- 
tton  forbidden  by  the  clause  of  the  Constitu- 
tion of  the  United  States  declaring  that  no 
■tata  shall  deprive  any  person  of  property 
without  due  process  of  law?  We  are  of  opin- 
ion that,  taking,  as  we  must  do,  the  allega- 
tions of  the  answer  to  be  true,  this  question 
must  be  answered  in  the  affirmative. 

It  is  now  settled  that  corporations  are  per- 
sons within  the  meaning  of  the  constitutional 
provisions  forbidding  the  deprivation  of  prop- 
erty without  due  process  of  law,  as  well  as  a 
denial  of  the  equal  protection  of    the  laws. 
Santa  Clara  County  v.  Southern  P.  R.  Co,  118 
U.  8.  894  [80;  118];  Pembiiva  CodmI.  8.  Min. 
Oo.  V.  Pennsylvania,  125   U.  S.  181.  189  [31: 
<kM).  653,  2  Inters.  Com.  Rep.  24];  Minneapolu 
«ft  St.   L,  R.  Co,  V.   BeckmCh.   129    U.  S  29 
[32:  586];  Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes, 
142  U.  S.  386.  391  [35: 1051.  1053].     And.  as 
declared  in  St.  LmiU  dhS.F,R.  Co.  v.  GUI,  156 
U.  8.  649.  657  [39:567.  5701,  upon  the  author- 
ity of  previous  decisions,  "there  is  a  remedy 
in  the  courts  for  relief  against  legislation  es- 
tablishing a  tariff  of  rates  which  is  so  unrea- 
sonable as  to  practically  destroy  the  value  of 
the  property  of  companies  engaged  in  the  carry- 
ing business,  and  that  especially  may  the  courts 
of  the  United  States  treat  such  a  question  ss  a 
jadicial  one,  and  hold  such  acts  of  legislation 
td  be  in  conflict  with  the  Constitution  of  the 
United  States,  as  depriving  the  companies  of 
their  property  without  due  process  of  law, 
and  as  depriving  them  of  the  equal  protection 
t>f   the  laws" — citing  Stone  v.  Farmers*  Loan 
4  T.  Co.  {'^Railroad  Commmion  Casen")  116  U. 
B.  807,  831  [29:636.  644];  Vow  v.  Beidelman, 
125  U.  8.  681  [31:  841,  2  Inters.  Com.  Rep. 
-56] ;  Chicago,  M,  dt  St.  P.  R.  Co.  v.  Minnesota,  134 
XJ.   8.  418  [33:  970.  8  Inters.  Com.  Rep.  209]; 
Ohicago  A  O.  T.  R,  Co.  v.  WeUman,  143  U.  8. 
BdO  [36:  176];  Reagan  v.  Farmers*  Loan  dt  T. 
Oo.  (No.  1),  154  U.  8.  862  [38:  1014,  4  Inters. 
Oom.  Rep.  5601. 

In  Stone  v.  Farmers^  Loan  d  T.  Co.  C'RatZ 
'wyfod  Commission  Cases**)  the  court,  speaking 
1>7  Chief  Justice  Waite,  recognized  it  as  set- 
tled  that  '*a  state  has    power  to    limit  the 
Amount  of  charges  bv  railroad  companies  for 
the    transportation  of    persons  and    property 
^03]  within  its  own  'jurisdiction,  unless  re- 
strained by  some  contract  in  the  charter,  or  un- 
less what  is  done  amounts  to  a  regulation  of  for- 
^gn  or   interstate  commerce.'*    But  it  took 
•care  also  to  announce  that  "it  is  not  to  be  in- 
ferred that  this  power  of  limitation  or  regula- 
tion is    itself  without  limit     This  power  to 
regulate  is  not  a  power  to  destroy,  and  limita- 
tion  is  not  the  equivalent   of   contiscation. 
Under    pretense    of    regulating    fares   and 
freights,  the  slate  cannot  require  a  railroad  to 
carry    persons   or  property  without  reward; 
■either  can  it  do  that  which  in  law  amounts 
to  m  taking  of  private  property  for  public  use 
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without   just   compensation  or  without  due 
process  of  law." 

So,  in  Reagan  v.  Farmers*  Loan  d  T.  Oo. 
(No.  1),  154  U.  8.  862.  397,  899,  410.  412  [38: 
1014, 1023. 1024. 1027, 1028,  4  Inters.Com.  Rep. 
560].  in  which  previous  decisions  were  referred 
to,  the  court  said  that  beyond  doubt  it  was 
within  the  power  and  dutv  of  the  courts  '*to  in- 
quire whether  a  body  of  rates  prescribed  by 
H  legislature  or  a  commission  is  unjust  and  un- 
reasonable, and  such  as  to  work  a  practical 
destruction  to  rights  of  property,  and  if 
found  so  to  be,  to  restrain  its  operation.** 
Again:  "These  cases  all  support  the  pro'posi- 
tion  that  while  it  is  not  the  province  of  the 
courts  to  enter  upon  the  merely  administri^ 
tive  duty  of  framing  a  tariH  of  rates  for  car- 
riage, it  is  within  the  scope  of  judicial  power 
and  a  part  of  judicial  duty  to  restrain  any- 
thing which,  in  the  form  of  a  regulation  of 
rates,  operates  to  deny  to  the  owners  of 
property  invested  in  the  business  of  trans- 
portation that  equal  protection  which  is  the 
constitutional  right  of  all  owners  of  other 
property.  There  is  nothing  new  or  strange 
in  this.  It  has  always  been  a  part  of  the 
judicial  function  to  determine  whether  the 
act  of  one  party  (whether  that  party  be  a 
single  individual,  an  organized  body,  or  the 
public  as  a  whole)  operates  to  devest  tiie  other 
of  any  rights  of  |)er8on  or  property.  In  every 
Constitution  is  the  guarantee  against  the  tak- 
ing of  private  property  for  public  purposes 
without  just  compensation.  The  equal  pro- 
tection of  the  laws  which, by  the  14th  Amend- 
ment, no  state  can  deny  to  the  individual, 
forbids  legislation,  in  whatever  form  it  may 
bo  enacted,  by  which  the  property  of  one  in* 
dividual  is, withoutcompensation, wrested  from 
him  for  the  benefit  of  another,  or  of  the  public. 
*This,  as  has  been  often  observed,  is  a  [5041 
government  of  law,  and  not  a  government  of 
men,  and  it  must  never  be  forgotten  that  un- 
der such  a  government,  with  its  constitutional 
limitations  and  guaranties,  the  forms  of  law 
and  the  machinery  of  government,  with  all 
their  reach  and  power,  must  in  their  actual 
workings  stop  on  the  hither  side  of  the  unneces- 
sary and  uncompensated  taking  or  destruc- 
tion of  any  private  property,  legally  acquired 
and  legally  held.  ...  If  the  state  wore  to 
seek  to  acquire  the  title  to  these  roads,  under 
its  power  of  eminent  domain,  is  there  any 
doubt  that  constitutional  provisions  would  re- 
quire the  payment  to  the  corporation  of  just 
compensation,  that  compensation  being  the 
value  of  the  property  as  it  stood  in  the  mar- 
kets of  the  world,  and  not  as  prescribed  by 
an  act  of  the  legislature?  Is  it  any  less  a  de- 
parture from  the  obligations  of  justice  to  seek 
to  take,  not  the  title,  but  the  use  for  the  public 
benefit  at  less  than  its  market  value?  .  .  .It 
is  unnecessary  to  decide,  and  we  do  not  wish 
to  be  understood  as  laying  down  as  an  abso- 
lute rule,  that  in  every  case  a  failure  to  pro- 
duce some  profit  to  those  who  have  invested 
their  money  in  the  building  of  a  road  is  con- 
clusive that  the  tariff  is  unjust  and  unreason- 
able. And  yet  justice  demands  that  every- 
one should  receive  some  compensation  for  the 
use  of  his  money  or  property,  if  it  be  possi- 
ble without  prejudice  to  the  rights  of  others.'* 
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The  cases  to  which  we  have  referred  re- 
lated to  the  power  of  the  legislature  over  rates 
to  be  collected  by  railroad  corporations.  But 
the  principles  annouDced  in  them  are  equally 
applicable,  in  like  circumstances,  to  corpora- 
tions engaged  under  legislative  authority  in 
maintaining  turnpike  roads  for  the  use  of 
which  tolls  are  exacted.  Turnpike  roads  es- 
tablished by  a  corporation,  under  authority  of 
law,  are  public  highways,  and  the  right  to 
exact  tolls  from  those  using  them  comes  from 
the  state  creating  the  corporation.  California 
V.  Central  P.  B.  Co.  127  U.  8.  1.  40  [82:  150. 
157,*2  Inters.  Com.  Rep.  153].  And  the  ex- 
ercise of  that  right  may  be  controlled  by  legis- 
lative authority  to  the  same  extent  that  sim- 
ilar rights,  connected  with  the  construction 
and  management  of  railroads  by  corporations, 
may  be  controlled.  A  statute  which,  by  its 
605]  necessary  opeiation/compels  a  turnpike 
company,  when  charging  only  such  tolls  as  arc 
Just  to  the  public,  to  submit  to  such  further 
reduction  of  rates  as  will  prevent  it  from 
keeping  its  road  in  proper  repair  and  from 
earning  any  dividends  whatever  for  stock- 
holders, is  as  obnoxious  to  the  Constitution  of 
the  United  States  as  would  be  a  similar  stat- 
ute relating  to  the  business  of  a  railroad  cor- 
poration having  authority,  under  its  charter, 
to  collect  and  receive  tolls  for  passengers  and 
freight. 

It  is  suggested  by  counsel  for  the  plaintiffs 
that  neither  the  original  nor  the  amended  an- 
swer sutficiently  disclosed  the  facts  upon 
which  the  company  rested  its  contention  as  to 
the  invalidity  of  the  act  of  1890,  and  that, upon 
the  showing  made  by  the  company. the  court, 
under  the  established  rule  forbidding  the 
annulment  of  a  legislative  enactment  not 
clearly  and  palpably  unconstitutional,  was  not 
obliged  to  hold  that  act  to  be  repugnant  to  the 
Constitution  of  the  United  States.  We  do 
not  concur  in  this  view.  The  answer  dis- 
closed what  had  been  the  average  annual  re- 
ceipts of  the  company  under  the  act  of  I860 
for  a  number  of  years  immediately  preceding 
the  passage  of  the  act  of  1890,  and  what  dur- 
ing that  period  had  been  the  average  annual 
expenses;  alleged  that  the  receipts  for  the  sev- 
eral preceding  years  had  not  admitted  of  divi- 
dends greater  than  4  per  cent  on  the  par 
value  of  the  company's  stock;  that  the  act  of 
1890  reduced  the  tolls  50  percent  below  those 
allowed  by  the  act  of  1865;  and  that  such  re- 
duction would  so  diminish  the  income  of  the 
company  that  it  could  not  maintain  its  road, 
meet  its  ordinary  expenses,  and  earn  any  divi- 
dends whatever  for  stockholders.  These  alle- 
gations were  sufficiently  full  as  to  the  facta 
necessary  to  be  pleaded,  and  fairly  raised 
for  judicial  determination  the  question, — as- 
suming the  facts  stated  to  be  true, — whether 
the  act  of  1890  was  in  derogation  of  the  com- 
pany's constitutional  rights.  It-made  a  prima 
facie  case  of  the  invalidity  of  that  statute. 
When  a  party  specially  sets  up  and  claims  a 
right  or  privilege  under  the  Constitution  or 
laws  of  the  United  States,  the  question  of 
the  sufficiency  of  allegations  to  present  that 
issue  is  not  concluded  by  the  view  expressed 
by  the  state  court.  In  MilcJieil  v.  CUrk,  1 10  U.  S. 
596]  633.  045  [28:279,  283],  this  court  »said: 
**  The  question  whether  a  plea  sets  up  a  suffi 
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cient  defense,  when  the  defense  relied  on  arises 
under  an  act  of  Congress,  does  present,  and  that 
necessarily,  a  question  of  Federal  law;  for  the 
question  is  and  must  be.  Does  the  plea  state 
facts  which  under  the  act  of  Congress  consti- 
tute a  good  defense."  This  principle  was  ap- 
proved in  Boyd  v.  Nebraska,  Thayer,  143  U.  8. 
135.  180  [36:  103. 116].  Wo  decide,  however, 
nothing  more  on  this  hearing  than  that  upon 
the  facts  alleged  the  demurrer  to  the  answer 
should  have  been  overruled;  and  upon  the 
completion  of  the  pleadings — unless  the  plain- 
tiffs elected  to  stand  by  their  demurrer — the 
parties  should  be  allowed  to  make  their  proofs 
touching  the  issues  involved. 

It  is  proper  to  say  that  if  the  answer  had  not 
alleged,  in  substance,  that  the  tolls  prescribed 
by  the  act  of  1890  were  wholly  inadequate  for 
keeping  the  road  in  proper  repair  and  for 
earning  dividends,  we  could  not  say  that  the 
act  was  unconstitutional  merely  because  the 
company  (as  was  alleged  and  as  the  demurrer 
admitted)  could  not  earn  more  than  4  per  cent 
on  its  capital  stock.  It  cannot  be  said  that  m 
corporation  operating  a  public  highway  is  en- 
titled, as  of  right,  and  without  reference  to  tke 
interests  of  the  public,  to  realize  a  given  per 
cent  upon  its  capital  stock.  When  the  ques- 
tion arises  whether  the  legislature  has  exceeded 
its  constitutional  power  in  prescribing  rates  to 
be  charged  by  a  corporation  controlling  a  pub- 
lic highway,  stockholders  are  not  the  only 
persons  whose  rights  or  interests  are  to  becoo- 
sidered.  The  rights  of  the  public  are  not  to 
be  ignored.  It  is  alleged  here  that  the  rates 
prescribed  are  unreasonable  and  unjust  to  tbs 
company  and  its  stockholders.  But  that  in* 
volves  an  inquiry  as  to  what  is  reasonable  and 
just  for  the  public.  If  the  establishing  of  new 
lines  of  transportation  should  cause  a  diminu- 
tion in  the  number  of  those  who  need  to  use  a 
turnpike  road,  and,  consequently,  s diminution 
in  the  tolls  collected,  that  is  not,  in  itself, 
a  sufficient  reason  why  the  corporation,  operat- 
ing the  road,  should  be  allowed  to  maintain 
rates  that  would  be  unjust  to  those  who  must 
or  do  use  its  property.  The  public  cannot 
properly  be  subjected  to  unreasonable  rates  in 
order  simply  that  stockholders  may  earn  divi- 
dends. The  legislature  ^has  the  authori[507 
ty  in  every  case,  where  its  power  has  not  been 
restrained  by  contract,  to  proceed  upon  the 
ground  that  the  public  may  not  rightfully  be 
required  to  submit  to  unreasonable  exactions 
for  the  use  of  a  public  highway  established 
and  maintained  under  legislative  authority. 
If  a  corporation  cannot  maintain  such  a  high- 
way and  earn  dividends  for  stockholders,  it  is 
a  misfortune  for  it  and  them  which  the  Con- 
stitution does  not  require  to  be  remedied  by  im- 
posing unjust  burdens  upon  the  public.  So 
that  the  right  of  the  public  to  use  the  plaintiff's 
turnpike  upon  payment  of  such  tolls  as.  in 
view  of  the  nature  and  value  of  the  service 
rendered  by  the  company,  are  reasonable,  is  au 
element  in  the  peneral  inquiry  whether  the 
rates  established  by  law  are  unjust  and  un- 
reason.ible.  That  inquiry  also  involves  other 
considerations,  such,  for  instance,  as  the 
reasonable  cost  of  maintaining  the  road  \a 
good  condition  for  public  use,  and  the  amount 
that  may  have  been  really  and  necessarily  in- 
vested in  the  enterprise.     In  short,  each  case 
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mutt  depend  upon  iU  special  facts;  and  when 
m court,  without  assuming  itself  to  prescribe 
rmtes,  is  required  to  determiue  wliether  the 
rmtes  prescribed  by  the  legislature  for  a  cor- 
poration controlling  a  public  highway  are,  as 
an  entirety,  so  unjust  as  to  destroy  the  value 
of  its  property  for  all  the  purposes  for  which 
it  was  acquired,  its  duty  is  to  talse  into  consid- 
eration the  interests  both  of  the  public  and  of 
the  owner  of  the  property,  together  with  all 
other  circumstances  that  are  fairly  to  be  con- 
sidered in  determining  whether  the  legislature 
has,  under  the  guise  of  regulating  rates,  ex- 
ceeded its  constitutional  authority,  and  practi- 
cally deprived  the  owner  of  property  without 
due  process  of  law.  What  those  other  cir- 
cumstances may  be,  it  is  not  necessary  now  to 
decide.  That  can  be  best  done  after  the  par- 
ties have  made  their  proofs. 

It  is  further  insisted  by  the  company  that 
the  rates  prescribed  for  it  by  the  act  of  1890 
are  much  less  than  those  imposed  by  the  gen- 
eral statutes  of  Kentucky  upon  other  turnpike 
companies  of  the  state;  consequently,  that 
that  act  denies  to  it  the  equal  protection  of  the 
laws.  The  proposition  of  the  defendant  is,  that 
598]  the  constitutional  provision  referred  *to 
requires  all  turnpike  companies  in  the  state  to 
be  placed  by  the  legislature,  when  exercising 
its  general  power  over  the  subject  of  rates  to 
be  charged  upon  highways  of  that  character, 
upon  suostantially  the  same  footing.  Upon 
this  point  the  court  of  appeals  of  Kentucky 
said:  "A  turnpike  road  leading  into  and  con- 
nected with  a  populous  city  like  that  of  the 
city  of  Covington  could  afford  to  charge  less 
toll  by  reason  of  the  immense  travel  upon  it 
than  turnpikes  in  thinly  settled  portions  of  the 
county  or  state,  and  hence  under  former  con- 
stitutions the  legislature  has  seen  proper  to 
regulate  the  tolls  as  the  turnpike  road  may 
happen  to  be  located."  The  circumstances  of 
each  turnpike  company  must  determine  the 
rates  of  toll  to  be  properly  allowed  for  its  use. 
Justice  to  the  public  and  to  stockholders  may 
require,  in  respect  of  one  road,  rates  different 
frond  those  prescribed  for  other  roads.  Rates 
on  one  road  may  be  reasonable  and  just  to  all 
concerned,  while  the  same  rates  would  be  ex- 
orbitant on  another  road.  The  utmost  that 
any  corporation,  operating  a  public  highway, 
can  rightfully  demand  at  the  hands  of  the 
legislature  when  exerting  its  general  powers  is 
that  it  receive  what,  under  all  the  circum- 
stances, is  such  compensation  for  the  use  of  its 
property  as  will  be  just  both  to  it  and  to  the 
public.  If  the  rates  prescribed  for  the  defend- 
ant in  this  case  were  manifestly  nriuch  lower 
— taking  them  as  a  whole — than  the  legislature 
has.  by  general  law,  prescribed  for  other  cor- 
porations whose  circumstances  and  location 
are  not  unlike  those  of  the  defendant,  a  differ- 
ent question  would  be  presented.  At  any 
rate,  no  case  of  that  kind  is  properly  presented 
by  the  pleadings,  and  there  is  no  ground  for 
holding  that  the  act  of  1890  denies  to  the  de- 
fendant the  equal  protection  of  the  laws. 

For  the  reasons  we  have  given,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 
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V. 

TERRITORY  OF  ARIZONA. 

(See  S.  C.  Reporter's  ed.  59MSU.) 

Tax  list,  when  evidence— jvrisd/ct ion  ofierri- 
torial  court— reassessed Itixes—iavable  interest 
— county  funding  bonds— fraudulent  discrim- 
ination, 

1.  Tbe  fact  that  a  printed  copy  of  a  delinquent 
list,  and  not  that  filed  in  the  otiice  of  the  cotinty 
treasurer, was  received  in  evidence  in  proceedings 
to  collect  delinquent  taxes  under  Ariz.  Rev.  Stat. 
1887,  SS  2684  et  seq.^  is  not  ground  for  reversal, 
where  the  objection  thereto  was  that  the  list  **ia 
not  a  copy  of  the  orifrinal/*  but  did  not  point  out 
wherein  it  was  incorrect,  and  no  objection  to  it 
was  made  on  the  ground  that  the  oriirinal  had 
not  been  first  offered,  or  that  the  published  list 
was  dittcrent  from  the  orlKinal. 

2.  The  district  court  of  the  territory  of  Arizona 
did  not  lose  its  power  to  enter  judgment  in  pro- 
ceeilin^s  to  collect  delinquent  taxes  by  continu- 
ing the  proceedings  for  the  detrrniinatiou  of  ob- 
jections beyond  the  timepreserilMid  by  Ariz.  Rev, 
Stat.  1887.  fS  2085,  2693.  for  the  sale  of  the  property. 

3.  A  delinquent  tax  list  which  is  made  prima  facie 
evidence  hy  Ariz.  Rev.  Stat.  1887,  8  2686,  that  the 
taxes  therein  tire  due,  is  of  the  same  effect  as  evi- 
dence of  taxes  of  prior  years  reassessed  in  that 
list,  as  of  the  taxes  for  the  current  year. 

4.  A  party  in  possea^ion  of  a  tract  of  land  under  a 
perfect  grant,  such  hm  a  Mexican  land  grant,  baa 
a  possessory  and  equitable  rl^rht  which  is  of 
value,  and  that  is  enough  to  sustain  taxation. 

6.  A  levy  of  taxes  for  the  payment  of  interest  on 
county  funding  bonds  cannot  be  defeated  on  the 
ground  that  they  exceeded  the  amount  for  which 
the  county  could  lawfully  become  aindebteu, 
where  they  may  have  been  simply  a  change  in 
the  form  of  an  indebtedness  which  was  incurred 
before  the  limitation  was  imposed,  and  all  the 
facts  concerning  the  indebtedness,  the  time  when 
1t*arose,  and  the  circumstances  under  which  it 
was  created,  do  not  appear. 

8.  Something  more  than  an  error  of  judgment 
must  be  shown,  something  indicating  fraud  or 
miscouduct,  in  order  to  defeat  an  assessment  for 
taxes  on  the  ground  of  a  fraudulent  discrimina- 
tion between  taxpayers. 

[No.   89.] 

Submitted  October  29,  1806.     Decide  December 

£1,  1896. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  tbe  Territory  of  Arizona  nftirming 
the  decree  of  the  District  Court  of  the  First 
Judicial  District  of  that  Territory  establishing 
certain  taxes  and  foreclosing  tax  liens  in  a  suit 

commenced     by    tbe    Teriilory    of    Arizona 

^ — . 1 

Note.— ^i  to  direct  taxes,  see  note  to  Scholoy  v. 
Rew,  23:  99. 

vA?  to  power  of  states  to  tax^  see  note  to  Dobbins 
V.  Erie  County,  10: 1022. 

As  to  sale  6f  lands  for  taxes:  strict  compUance  wUh 
Ftatute  necessary,— €ce  note  to  Williams  v.  Peyton, 
4:  518. 

As  to  when  an  injunction  to  restrain  the  coUection 
of  a  tax  will  be  granted,  see  note  to  Dows  v.  Chl^ 
cago.  20:  65. 

As  to  what  is  prima  facie  evidence,  see  note  to 
Kelly  V.  Morris,  8:  &a. 
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linquent laits,  etc.     ^Jfl'yj!^- 


Sec  at 


le  iKlow,  87  Pac.  870. 


Slaleraeot  by  Mr.  Justice  Brewer: 
This  was  a  suit  cnmmenced  in  the  district 
court  of  ILe  first  judicial  district  of  Ibe  terri- 
lory  of  Arizona,  slttlni;  in  and  for  tha  county 
of  Pima,  lo  recover  delinquent  laiea.  Several 
partfea  were  included  hs  defendants,  A.  Ae- 
cree  waa  rendered  May  7.1882,  ealablishlng 
the  taxes  and  foreclosing  tbe  tax  liena.  The 
appellHUts.  after  a  mollon  for  a  new  trial,  car- 
ried ibe  case  to  tbe  aujireme  court  of  Ibe  lerri- 
lorv  by  which,  on  .lanuary  17,  1884.  the 
de<ireewoH  afflrmed  (37  Pac.  870),  and  there- 
upon an  uppeai  was  taken  to  this  court. 
These  judicial  prnceedings 'o  collect  delin- 

Sient  taxes  were  authnrlTed  by  statute.  Arii, 
ev.  Blat.  1887.  gS  2fl84-2UB8.  Tbe  Brat  ot 
tLese  sec  I  Ions  provides  that  tie  tai  collector  on 
tbeSd  Moniiay  of  Deci'mber  foeach  year  shall 
prepare  and  file  In  tbe  office  of  the  county 
treasurer  a  list  of  delinquent  taxes.  Beclion 
2685  rci)iiircs  him  od  or  twfore  the  Ist  Mon 
riav  in  February  IhereaftiT  to  publish  auch 
detinqucnt  tax  list,  with  a  notice  that  he  will 
dpply  to  the  district  courlof  the  county  at  the 
next  ensuing  term  thereof  for  Judgment. 
Section  afl88  3lrecl8  tbe  district  attorney,  upoi 
the  completion  of  Ihe  publicatino,  to  file  t 
complaint  In  the  dislHcl  court  setting  forth  th« 
fact  ot  the  delinquent  list,  its  publlcaliot 
and  tbe  notice,  and  praying  for  judgment  am 
decree  agaioHl  the  propi-riy  de.wribed  in  saic 
ilsl  for  the  tales  aaseascd  thereon.  It  furthei 
provides: 

"The  delinquent  list  sbell  be  prima  facli 
evidence  that  the  taxes  therein  are  due  agains 
the  property  described  in  said  list.  Upon  sail 
publication,  ao  advertiscmenl  being  made.  an< 
Ihe  filing  of  said  complaint,  the  aaid  disiric 
«01]courtshall"BcqulrBfuil  and  complete  ju 
risdiotl'in  over  the  lands,  real  estate,  and  prop 
eriy  di-seribcd  and  contained  in  snid  deiinquen 
list  for  all  purposes  whatever  necessary  to  en 
able  the  said  court  to  carry  out  the  purpose 
and  inlenlinn  of  this  act." 

Section  26S7  contains  certain  eeDeral  pro 
visions  In  reference  to  the  proceedings.  Bet 
lion  3888  la  as  follows: 

"The  court  shall  examine  said  liat,  and  1 
defense  (specifying  In  wriling.  the  particuls 
cause  ot  objection)  be  offered  by  any  perao 
interested  In  any  of  said  property,  to  theenlr 
of  Judgment  agaiast  the  same,  the  court  sha 
hear  and  determine  ilie  matter  In  aaummar 
manner,  without  plendinca,  and  shall  pn 
Qounce  judgmenl  as  iho  right  of  tbe  case  ma 
be.  The  court  shall  give  Judgment  for  sue 
tnxca  and  special  assessments.  luierests,  pei 
alliea.  and  cosU  as  sball  appear  to  be  due.  ao 
such  Judgment  shall  be  conaldered  as  a  seven 
judgment  naainst  each  parcel  of  property,  ( 
pan  of  llie"same,  for  each  kind  of  tax  ( 
special  assessment  included  therein;  and  tl 
court  shiilldirectthecierk  10  makeout  and  end 
an  order  for  Ihe  sale  of  such  property  again 
which  judgment  Is  given,  which  sball  be  su 
■lanlially  in  the  following  form." 
Mr.  CharleaWvaton  Wrle'''  *»'  'PP< 
Jf^.  Wat.  H.  Bftnt«a  (or  kppellw. 
S0S 


Uhitbd  Statm.  Oct.  Tmk, 

uallce  Brewer  delivered  the  opinion 

itatute.  as  will  be  seen,  autborlzea  aoy- 
Teated  In  any  of  the  property  to  defend 
the  taxes  sought  to  be  charged  thereon, 
yiog  in  writing  the  particular  cause  of 
in,"  and  requires  tbe  court,  when  such 
:  is  made,  to  "hear  and  determine  the 
in  a  summary  manner,  without  pleisd- 
and  to  "pronouD(»  Judgment,  aa  the 
f  the  case  may  be."  Tbe  statute  also 
»  ihat  the  delinquent  lax  liat  Is  prims 
ridence  that  the  "taxes  therein  are  doe 
the  property." 

appellants  tiled  ten  objections  to  the 
iarged*agalnsllhelrproperiy.one[002 
:h  was  that  "said  delinquent  list  atpub- 
and  flled  herein  la  not  a  copy  of  the 
1."  It  appeara  from  Ihe  bill  of  excep- 
lat  on  the  hearint;  before  ibe  court  the 
I  copy  of  tbe  delinquent  list,  and  not 
:d  In  the  office  of  the  county  treaaurer. 
ered  and  received  in  evidence.  To  the 
irlion  of  this  printed  copy  appellants 
cveral  objecllons,  but  not  that  theorlgl- 
is  the  best  evidence  or  should  be  first 
,  or  that  the  printed  list  was  not  an 
copy  of  the  original.  It  would  seem 
lie  findings,  and  the  rulings  made  bv  the 
)url,  as  well  as  from  the  motion  lor  k 
iai.  that  the  publisheil  delinquent  lltt 
mtedas  though  it  were  the  originnl;  and 
the  supreme  court  of  the  territory  waa 
estion  for  the  first  lime  distinctly  mado 

0  judgment  could  be  rendered  except 
Lhe  evidenco  furnished  by  the  original 
Be  Ihat  as  it  may,  and  conceding  wllh- 
■ciding  that  properly  in  an  action  like 
e  original  Hat  (hould  be   offered  In  evi- 

oeveriheiess  we  are  of  opinion  that  tho 
mts  cannot  now  take  ndvanlsge  of  this. 
did  not  in  Ihclr  objections  point  out 
in  Ihe  delincjuent  liat  was  Incorrectly 
hed,  and  they  made  no  objccliim  to  tbfl 
lion  in  evidence  of  such  published  list 

1  ground  that  the  original  had  not  first 
iffered  or  that  the  published  list  was  dlf- 

from  Ihe  original.  It  might  be  that  In 
scriplion  of  other  property,  or  the  taxet 
■d  thereon,  there  were  such  mistakes  aa 
eat  the  proceedings  as  to  such  property, 
reference  to  their  own  properly  and  the 
charged  Ihcrson  Ibat  there  was  some  Iri- 
inaccuraey  so  a»  lo  make  it  true  thai  tha 
,hcd  list  was  not  a  copy  of  the  original, 

would  not  follow  therefrom  Ihal  they 
-ntltled  to  a  judgment.  De  minimii  non 
kx  might  uphold  the  publication,  Ai 
were  called  upon  In  the  challenge  ol 
taxes  to  point  out  apecifically  their  ob- 
ns  and  as  they  did  not  show  wherein  the 
(bed  list  differed  from  the  original,  we 
it  assume  Ihat  tbe  variance,  if  any  there 

was  sufficient  to  affect  their  substantial 
1  While  in  a  general  sense  it  may  be  true 
n  such  a  proceeding  the  lerrltory  is  the 
;iff  and  is  called  "upon  to  prove  ile  [603 
yet  the  preaumplions  which  by  the  siai- 
Hachlo  thereguiarilyof  tbe  proceedings, 
Ibe  duty  cast  upon  lhe  obleclors  lo  ape- 
Uy  polnl  out  the  defects,  forbid  our  Ois- 
ng  Iho  judgment  upon  auch  technicM 
id,  one  appareolly  an  afterthought  and 
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■ot  alfectiiig  the  substantial  rights  of  the  ap- 
pellaats. 

Again  it  is  insisted  that  the  court  had  lost 
Its  power  to  enter  judgment  by  reason  of  lapse 
of  time.  The  facts  upon  which  this  conten- 
UonlB  based  are  these:  Section  2685,  which 
ptorldea  for  a  publication  of  the  delinquent 
uik.  requires  that  the  collector  append  to  and 
paUiBh  with  the  list,  in  addition  to  the  notice 
of  Mplication  for  judgment,  a  notice  that  on 
the  Monday  next  succeeding  the  day  fixed  by 
law  for  the  commencement  of  the  term  of  the 
district  court  the  property  will  be  sold.  Sec- 
tlon  8(NK)  directs  the  clerk  of  the  district  court 
to  give  a  duly  certified  copy  of  the  judgment 
to  the  tax  collector  as  the  process  under  which 
the  property  is  to  be  sold.  Section  2698  re- 
quires the  collector  to  attend  on  the  day  named 
in  the  notice,  expose  the  property  for  nale,  and 
continue  the  eale  frum  day  to  day  until  all  the 
property  is  sold,  completing  the  sale  within 
twenty  dayn  from  the  commencement  thereof. 
Section  2087  makes  special  provisions  for 
action  by  the  court  at  an  ensuing  term,  but  is 
inapplicable  to  the  questions  here  presented. 

The  court  convened  on  the  14th  of  March. 
The  notice  published  by  the  tax  collector  was 
that  the  sale  would  begin  on  tlic  20th  of  March. 
On  March  15  a  judgment  was  entered  direct- 
ing the  sale  on  the  20lh  of  all  the  property,  to 
which  no  objection  bad  been  filed.  As  to 
those  parties  making  objections  (and  included 
among  them  were  tlie  present  appellants)  the 
caM  was  set  down  for  hearing  at  a  subsequent 
day,  and  a  trial  then  had;  but  the  judgment 
was  not  entered  until  the  7th  day  of  May, 
199^,  and  the  order  was  to  sell  on  the  18th  day 
of  June.  Now  the  argument  is  that  as  this  is 
a  special  statutory  proceeding  its  exact  terms 
must  be  complied  with  or  the  court  loses  its 
Jarisdlction;  the  effect  of  which  as  applied  to 
a  case  like  the  present  would  be  that  if  the  ob- 
jectors present  questions  which  the  court  can- 
604]notconscientiouRlv*dcci(leatthemoment 
and  takof)  time  for  consideration,  it  may  thereby 
loae  ita  jurisdiction  to  act  at  all.  We  do  not  so 
nnderstand  the  law.  The  diKtrict  court  is  one 
of  general  jurisdiction.  Section  2686  provides 
that  upon  the  completion  of  the  publication 
and  the  filing  of  the  complaint  the  "court 
shall  acquire  full  and  complete-jurisdiction" 
oyer  the  property  for  all  purposes  whatever 
necessary  to  enable  it  to  carry  out  the  pur- 
poses and  intention  of  the  act.  The  special 
prOTisions,  to  which  we  have  heretofore  re- 
lerred,  will  doubtless  guide  in  all  cases  in 
which  no  contest  is  made.  They  were  evi- 
dently designed  tosccure  prompt  action  on  the 
part  of  the  tax  collector,  as  well  as  the  court, 
and  if  no  objections  be  ma(ie  Hud  a  delinquent 
tax  list,  correct  in  form  and  duly  published,  is 
presented  there  need  be  no  delay  in  entering 
the  Judgment.  But  inasmuch  as  this  proceed 
ing  is  one  in  a  court  of  general  jurisdinion  it 
would  require  very  precise  and  prohibitory 
language  in  the  statute  in  order  to  withhold 
from  that  court  the  ordinary  functions  and 
powers  of  such  a  tribunal,  among  which  is  not 
only  the  right,but  tlic  duty. of  giving  such  full 
consideration  to  all  questions  presented  as  its 
Judgment  determines  is  necessary.  No  such 
prohibitory  language  is  found.  The  purposes 
and  intention  of  the  act  are  the  collection  of 
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taxes,  but  only  of  such  taxes  as  ought  to  be 
collected,  and  judicial  determination  is  invoked 
to  determine  what  taxes  are  justly  due;  and 
that  the  court  takes  time  for  the  examination 
and  consideration  of  this  question  does  not 
oust  it  of  jurisdiction. 

Another  objet-tion  is  to  the  entry  on  this  de- 
linquent tax  list  of  taxes  for  the  year  1889. 
It  appears  that  on  the  21st  of  September,  1891, 
the  board  of  supervisors  adopted  a  resolution, 
reciting  in  substance  that  the  property  de- 
scribed therein  (which  included  the  property 
of  appellants)  was  duly  assessed  for  the  taxes 
of  the  year  1889;  that  it  became  delinquent; 
that  a  suit  to  recover  the  taxes  was  duly 
brought,  in  which  it  was  finally  adjudged  that 
the  publication  was  insufficient,  and  that  the 
taxes  could  not  be  recovered  in  such  action; 
and  that  they  had  not  been  paid,  and  directing 
that  the  property  be  reassessed,  and  the  taxes 
for  the  3'ear  188i»be  relevied  upon  it,  *and[605 
that  the  clerk  insert  sucli  taxes  on  the  tax  roll 
for  the  current  year.  This  was  done  under  au- 
thority of  an  act  of  the  Icfiislature  (Sess.  Laws 
1891.  p.  146).  which  reads  as  follows: 

**Sec.  1.  Whenever  any  tax  or  assessment, 
or  any  part  thereof,  levied  on  real  or  personal 
property,  whether  heretofore  or  hereafter  lev- 
ied, shall  have  been  set  ssideor  determined  to 
be  illegal  or  void,  or  the  collection  thereof  pre- 
vented by  the  judgment  of  any  court,  or 
wherever  any  tax  collector  shall  have  been  pre- 
vented by  injunction  from  collecting  or  re- 
turning any  such  tax  or  assessment  in  conse- 
quence of  any  irregularity  or  error  in  any  of 
the  proceedings  in  the  assessment  of  such  real 
or  personal  property,  the  levy  of  such  tax,  or 
the  proceedings  for  its  collection,  or  of  any 
erroneous  or  imperfect  description  of  such 
property,  or  of  any  omission  to  comply  with 
any  form  or  step  required  by  law,  or  the  in- 
cluding of  any  illegal  addition  with  the  law- 
ful tax,  or  for  any  other  cause;  then,  if  the- 
real  or  personal  property  was  properly  taxable 
or  assessable,  if  it  be  not  a  proper  case  to  col- 
lect by  a  resale  of  the  property,  such  tax,  or 
so  much  thereof  as  shall  not  have  been  col- 
lected and  as  may  be  taxable  or  a8St;8sable 
thereto,  may  be  reassessed  or  relevied  upon 
such  property  at  any  time  within  four  years 
after  such  judgment  or  the  dissolution  of  th( 
injunction,  if  any  was  granted  as  above  stated; 
and  the  proper  county  board  of  supervisors 
shall  make  an  order  directing  the  same  to  l)e 
reassessed  upon  such  property;  and  the  clerk 
of  the  board  of  supervisors  of  said  county 
shall  insert  the  same  in  the  tax  roll,  opposite 
such  description  of  said  properly,  in  a  sepa- 
rate column,  as  an  additional  tax,  and  the 
same  shall  bo  collected  as  a  part  of  the  tax  for 
the  year  when  so  placed  on  the  tax  roll,  in  the 
same  manner  and  with  like  penalties  as  other 
taxes  are  collected." 

No  other  evidence  was  offered  by  the  terri- 
tory than  the  delinquent  tax  list  and  the  above 
resolution.  It  is  contended  that  this  evidence 
is  insufficient;  that  the  board  of  supervisors 
have  no  power  to  act  except  upon  the  exist- 
ence of  certain  precedent  conditions  which 
must  be  afilrmalively  shown;  and,  further, 
that  if  this  be  not  so.  the  recital  in  the  resolu- 
tion, of  itself,  shows  that  there  was  no  sufficient 
warrant  lor  charging  *these  taxes  against[006 
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the  property.  This  contention  cannot  be  sus- 
tained. The  delinquent  tax  list  is  made  prima 
facie  evidence  that  the  taxes  charged  therein 
are  due  against  the  property.  This  means  all 
the  taxes;  not  only  those  for  the  current  year, 
but  those  for  past  years,  and  this  tax  list  was 
therefore  prima  facie  evidence  of  the  right- 
fulness of  the  charge  against  the  property  for 
the  taxes  of  the  prior  year.  If  there  were  any 
valid  reason  why  the  property  should  not  be 
subjected  to  those  taxes  it  was  the  duty  of  the 
objectors  to  state  the  reason  and  give  evidence 
in  support  thereof.  While  it  may  be,  as  coun- 
sel insist,  that  the  section  quoted  is  "unhap- 
l)ily  worded"  and  **  certainly  crude,"  yet  its 
meaning  is  obvious.  The  clauses  "the  col- 
lection thereof  prevented  by  the  judgment  of 
any  "court",  and  "if  the  real  or  personal  prop- 
erty was  properly  taxable  or  assessable,  if  it 
be  not  a  proper  case  to  collect  by  a  resale  of 
the  ]>roperty,  such  tax  .  .  .  may  be  reas- 
sessed or  relevied  upon  such  property  at  any 
time  within  four  years  after  such  judgment, 
mean  that  whenever  a  suit  has  been  instituted 
in  a  court,  as  provided  by  the  statute  hereto- 
fore referred  to,  and  fails  to  become  operative 
through  the  judgment  of  the  court,  then,  if  the 
property  is  properly  taxable  and  no  resale  can 
be  bad  without  further  action  of  the  court,  the 
board  of  supervisors  may  place  the  property 
upon  the. tax  roll  of  the  current  year  to  be  col- 
lected as  other  taxes  of  that  year. 

From  the  recital  in  this  resolution,  it  ap- 
pears that  certain  proceedings  for  the  collec- 
tion of  taxes  for  1889  failed  by  reason  of  the 
judgment  of  the  court,  declaring  the  publica- 
tion insufficient.  That  put  an  end  to  the  suit. 
It  was  not  a  defect  in  the  process  issued  after 
and  upon  the  judgment. which,  perhaps,  might 
be  obviated  by  the  issue  of  new  process,  but  a 
failure  of  the  court  to  render  judgment  because 
of  prior  defects.  Under  those  circumstances  the 
•power  and  the  duty  of  the  board  of  supervisors 
to  renew  efforts  to  collect  such  taxes  were  given 
and  imposed  by  this  section,  and  the  procedure 
provided  was  a  reiissetsment  and  the  placing 
of  the  taxes  on  the  tax  roll  for  the  current 
year.  This  was  done  and  nothing  more;  and 
no  evidence  was  offered  to  show  that  those 
007J*lnxes  were  not  properly  chargeable  upon 
the  properly,  or  that  they  had  ever  been  paid. 
Evidently  it  was  the  intention  of  the  legislature, 
and  a  just  intention,  that  no  property  should 
escape  its  proper  share  of  the  burden  of  tax- 
ation by  means  of  any  defect  in  the  tax  pro- 
ceedings, and  that,  if  there  should  happen  to 
be  such  defect,  preventing  for  the  time  being 
the  collection  of  the  taxes,  steps  might  be  taken 
in  a  subsequent  year  to  place  them  again  upon 
the  tax  roll  and  collect  tbcm. 

Again,  it  is  contended  that  the  board  of 
equnlizHtion  raised  tbe  value  of  the  property 
of  appelhiuiR  arbitruriiy  and  without  notice  or 
evidence.  But  the  testimony  does  not  sustain 
this  contention.  The  only  evidence  in  respect 
to  the  matter  was  that  of  a  witness.  T.  A. 
Judd,  who  testified  that  the  board  of  equaliza- 
tion added  6  per  cent  to  the  value  of  stock 
cattle;  but  nowhere  does  it  appear  that  this 
was  done  without  proof  of  the  value,  or  with- 
out due  notice  to  all  parties  interested  We 
cannot  assume,  in  the  face  of  the  piima  facie 
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evidence  furnished  by  the  delinquent  tax  list, 
that  any  otficial  failed  in  his  duty. 

Another  objection  is  that  part  of  the  prop 
erty  held  to  be  subject  to  taxation  was  an  un- 
confirmed Mexican  land  grant.  It  was  admitted 
on  tbe  hearing  in  the  district  court  that  certmln 
tracts  of  land  in  the  list  described  were  "each 
Mexican  land  grants,  and  that  the  same  are 
not  and  have  never  been  confirmed."  Upon 
this  it  is  strongly  insisted  that  no  title  paasee 
until  confirmation:  that  it  may  yet  be  ad- 
judged that  these  lands  are  the  property  of  the 
United  States,  and  that  until  that  question  is 
definitely  decided  the  lands  are  not  subject  to 
taxation.  Tbe  cases  relied  upon  are  umlnsi 
Colorado  Improv.  Co.  v.  Pueblo  County  Comrt. 
95  U.  S  259  [24:  495];  liotiller  v.  Domin- 
gncz,  130  U.  8.  238  [3i:  9261;  and  AttioMth 
ran  v.  San(a  Rita  Land  &  M.  Co,  148  U. 
S.  80  [37:  376].  In  the  first  of  these  caaes 
a  Mexican  land  grant,  covering  some  500,- 
000  acres,  was  confirmed  by  Congress  to 
the  extent  of  11  square  leagues,  with  a  proTisc 
that  there  should  be  a  survey  of  those  leagues. 
and  that  the  confirmation  should  not  become 
legally  efifective  until  the  claimant  had  paid 
the  cost  thereof;  and  it  was  held,  following 
Kansas  P.  R.  Co.  v.  Preseott,  83  U.  8. 16  WalC 
603  [21 :373],  and  (Tnion  P.  *R.  Co.  v.  i/c[608 
Shane fi9  U.  8.  22  Wall.  444  [22: 747],  that  unUl 
the  survey  fees  had  been  paid  the  United  8tateB 
retained  such  an  interest  in  the  land  as  to  ex- 
empt it  from  taxation.  In  the  second  the  de- 
cision was  that  no  title  to  land  in  California 
depending  upon  Spanish  or  Mexican  grants 
could  be  of  any  validity  until  submitted  to  and 
confirmed  by  the.  board  provided  for  that  pur- 
pose under  the  act  of  March  3,  1851  (9  Stat,  at 
L.  631).  but  that  decision  was  based  upon  g  18 
of  the  act,  which  expressly  provided  that  ''all 
lands  the  claims  to  which  shall  not  have  been 
presented  to  the  said  commissioners  within 
two  years  after  the  date  of  this  act,  shall  be 
deemed,  held,  and  considered  as  part  of  the 
public  domain  of  the  United  States."  In  the 
last  of  these  cases  it  was  held  that  under  the 
acU  of  July  22,  1854  (10  Stat,  at  L.  808),  and 
July  15,  1870  (16  Slat,  at  L.  804),  a  private 
claim  to  land  in  Arizona  under  a  Mexican 
grant,  which  had  been  reported  to  Congress 
by  the  surveyor  general  of  the  territory,  could 
not,  before  Congress  had  acted  on  that  report, 
be  contested  in  the  courts  of  justice.  In  other 
words,  the  validity  of  such  claim  could  onlr 
be  determined  in  the  particular  tribunal  which 
had  been  provided  for  such  purpose. 

It  must  be  borne  in  mind  that  in  the  record 
before  us  these  land  grants  are  not  otherwise 
described  than  as  Mexican  land  grants.  For 
aught  that  appears,  they  may  have  been  "per- 
fect grants,"  as  they  are  sometimes  called; 
that  is,  grants  absolute  and  unconditional  in 
form,  specific  in  description  of  the  land,  pass- 
ing a  title  from  the  Mexican  government  to 
the  grantee  as  certain,  definite,  and  uncondi- 
tional as  a  patent  to  a  similar  tract  from  the 
United  States;  and  not  * 'imperfect  grants;"  tliat 
is,  grants  of  so  many  acres  or  leagues  of  land 
within  large  exterior  boundaries,  and  baaed 
upon  conditions  precedent,  and  creating  only 
an  inchoate  though  equitable  title  to  some  is 
yet  indefinite  and  undescribed  tract.    These 

164  u.  a. 


18B«. 


Maish  v.  Tebuitort  of  Arizona. 


€08-611 


perfect  grants  vest  at  least  an  equitable  title  in 
tke  owner.  .  The  general  rule  of  international 
law  is  that  a  mere  transfer  of  sovereignty  over 
m  territory  has  no  effect  upon  vested  rights  of 
property  therein;  and  whatever  provision  may 
oe  made  in  the  treaty  or  by  the  law  of  the  nation 
6091  receiving  the  'transfer  for  purposes  of 
Identification,  such  provision  is  not  to  be  con- 
sidered as  tantamount  to  either  a  denial  or  a 
suspension  of  these  vested  rights.  Certainly  s 
party  in  possession  of  a  tract  of  land  under 
a  perfect  grant  has  a  possessory  aud  equitable 
right  which  is  of  value,  and  that  is  enough  to 
sustain  taxation.  The  revenue  act  of  the  ter- 
ritory (Ariz.  Rev.  Stat.  §  2630)  provides  "that 
iJl  property  of  every  kind  and  nature  whatso 
ever  within  this  territory  shall  be  subject  to 
taxation,"  and  §  2631  defines  the  term  "real 
•state,*'  as  used  in  the  act,  "to  mean  and  in- 
clude the  ownership  of,  or  claim  to,  or  posses- 
sion of,  or  right  of  possession  to,  any  land 
within  the  territory." 

It  has  been  held  that  possessory  rights 
founded  upon  mere  occupation  and  improve- 
ments upon  government  land,  though  invalid 
as  against  the  government,  may  bf  made  the 
subject  'of  barter  and  sale,  and  may  be  treated 
under  the  laws  of  the  state  and  territory  as 
having  all  the  attributes  of  property.  Latmb 
v.  Davenport,  85  U.  S.  18  Wall.  807  [21:  7591; 
Catholic  Bishop  of  Nesqually  v.  Gibbon,  168  U. 
B.  155,  168  [39:  931,  936]. 

In  Central  P.  R.  Co,  v.  Nevada,  162  U.  8. 
512  [40: 1057],  it  was  decided  that  the  posses- 
sory claim  of  the  railroad  company  to  lands 
within  the  state  of  Nevada  was  subject  to  tax- 
ation, notwithstanding  the  fact  thai  the  lands 
might  thereafter  be  determined  to  be  mineral 
lands,  and  so  excluded  from  the  operation  of 
the  railroad  grant.  See  also  Northern  P.  R. 
Co.  V.  Patterwn,  154  U.  S.  130,  132  [38:  934. 
935].  Within  the  reasoning  of  these  decisions, 
as  it  does  not  appear  that  these  lands  were  not 
held  by  pertect  grants  under  the  laws  of  Mex- 
ico, or  that  they  were  not  in  the  possession  of 
the  appellants,  and  covered  with  valuable  im- 
provements, it  must  be  held  that  the  objection 
to  their  taxation  cannot  be  sustained. 

Another  objection  is  that  a  levy  of  50  cents 
on  the  $100  included  in  these  taxes  was  made 
solely  for  the  purpose  of  raising  money  to  pay 
interest  on  bonds,  and  it  is  insisted  that  the 
bonds  for  which  the  levy  was  made  were  void 
under  the  act  of  Congress  (24  Stat,  at  L.  170), 
which  prohibits  a  county  from  becoming  in- 
debted to  an  amount  exceeding  4  per  cent  of  the 
610]value  of  the  taxable  property  *within  the 
county.  The  bonds,  which  were  in  excess  of 
the  4  per  cent,  were  issued  on  June  30.  1887, 
mnd  subsequently  to  the  passage  of  the  act. 
But,  as  is  shown  in  the  testimony,  they  were 
funding  bonds.  For  aught  that  appears,  the 
real  indebtedness  of  the  county  had  been  cre- 
ated long  before  the  passage  of  the  act,  and 
these  funding  bonds  may  have  been,  and  prob- 
ably were,  nothing  but  simply  a  change  in  the 
form  of  the  indebtedness.  Even  if  it  were  re- 
carded  as  a  new  indebtedness,  it  would  not 
follow  that  the  whole  series  was  invalid,  for 
the  circumstances  of  the  transaction  might,  if 
fully  disclosed, show  that  even  as  new  indebted- 
ness they  were  valid  for  a  certain  amount,  that 
is,  an  amount  equal  to  4  per  cent  of  the  value 
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of  the  county's  taxable  property.  It  cannot 
be  that,  in  this  indirect  way,  aud  without  a 
full  disclosure  of  all  the  facts  concerning  the 
indebtedness,  the  time  when  it  arose  and  the 
circumstances  under  which  it  was  created,  a 
court  can  strike  down  a  levy  for  the  payment 
of  intersst  on  the  bonds. 

A  final  objection  is  that  the  assessment  was 
grossly  unfair,  and  that  there  was  a  fraudu- 
lent discrimination  in  favor  of  the  Southern 
Pacific  Railroad  Company.  It  appears  that 
the  assessment  of  ordinary  range  cattle  was 
fixed  by  the  territorial  board  at  $7.42,  while 
one  witness  testified  that  their  value  was  from 
$6  to  $6.50  per  head.  It  also  appears  that  the 
territorial  board  valued  the  property  at  $6,- 
811.14  per  mile,  while  there  was  testimony 
that  to  duplicate  the  roadbed  and  track  alone 
would  cost  from  $31,000  to  $22,000  per  mile; 
and  appellants  offered  to  prove  that  the  rail- 
road company  stated  to  the  board  that  if  the 
valuation  was  fixed  at  about  the  rate  which 
was  fixed  it  would  pay  the  taxes;  if  much 
higher,  it  would  resist  collection  in  the  courts; 
and  that  the  board  concluded  that  it  was  bet- 
ter to  get  some  taxes  out  of  the  railroad  com- 
pany than  none,  and  therefore  fixed  the  valu- 
ation at  the  sum  named. 

There  is  nothing  tending  to  show  that  the 
board,  in  fixing  the  value  of  cattle  at  $7.42, 
acted  fraudulently  or  with  any  wrongful  in- 
tent, or  that  that  valuation  was  not  the  result 
of  its  deliberate  judgment  upon  sufficient  con- 
sideration and  'abundant  evi(ience,aud  ii  [6 1 1 
would  bestrange.indeed,  if  an  assessment  could 
be  set  aside  because  a  single  witness  is  found 
whose  testimony  is  that  the  valuation  was  ex- 
cessive. No  assessment  could  be  sustained  if 
it  depended  upon  the  fact  that  all  parties 
thought  the  valuation  placed  by  the  assessing 
board  was  correct.  Something  more  than  an 
error  of  judgment  must  be  shown;  something 
indicating  fraud  or  misconduct.  Neither  is 
the  fact  that  an  officer  of  the  railroad  company 
came  before  the  board  and  declared  its  willing- 
ness to  pay  taxes  on  a  certain  valuation  and 
its  intention  to  resist  the  payment  of  taxes  on 
any  higher  valuation  sufficient  to  impute 
fraudulent  conduct  to  the  board,  although  it 
finally  fixed  the  valuation  at  the  sum  named 
by  the  railroad  company.  It  appears  from  the 
testimony  of  one  of  the  members  of  the  equali- 
zation board  that  it  was  guided  largely  by  the 
valuation  placed  in  other  states  and  territories 
upon  railroad  property,  and  that  from  such 
valuation,  as  well  as  from  that  given  by  the 
railroad  company,  it  made  the  assessment  at 
something  like  tlie  average  of  the  valuation  of 
railroads  in  the  various  slates  and  territories 
named.  It  is  unnecessary  to  determine  whether 
this  board  erred  in  its  judgment  as  to  the  value 
of  this  property,  whether  it  would  not  have 
been  better  to  have  made  further  examination 
and  taken  testimony  as  to  the  cost  of  construc- 
tion, present  condition,  etc.  Matters  of  that 
kind  arc  left  largely  to  the  discretion  and  judg- 
ment of  the  assessing  and  equalizing  board, 
and  if  it  has  acted  in  good  faith  its  judgment 
cannot  be  overthrown.  Pittsburg,  C.  G.  db  St. 
L.  R.  Co.  V.  Backuft,  154  U.  S.  421-435  [88: 
1031-1039]. 

These  are  all  the  matters  presented  bv  coun- 
sel.    We  find  in  them  nothing  which  Justifies 
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us  in  dislurMtig  the  judgment  of  the  court  below, 
and  it  u  affirmed. 


612]  FRANCISCO  GONZALES  y  BOR- 
REGO,  ADtonio  Gonzales  y  Borrego,  Lau- 
riano  Alarid,  aud  Patricio  Valeucia/^/7/7^4., 

V. 

WILLIAM  P.  CUNNINGHAM.  Sheriff  of 
Santa  Fe  Couniy,  Territory  of  New  Mexico. 

(See  8.  C.  Reporter's  cd.  612-627.) 

Appeal  from  territorial  court — habeas  corpus — 
potter  of  judges — amendment  oj  record  in 
eriminal  case— continuance  of  term— post- 
ponement of  sentence. 

1.  The  rfirtat  to  appeal  to  this  court  from  a  final 
order  made  by  the  supreme  court  of  a  territory 
in  a  hnbens corpus  cape  involvliiff  the  questiun  of 
personal  frcc^lom,  given  by  U.  S.  Kov.  Stat.  P  1909, 
is  not  rciK>alcd  by  the  act  of  March  8, 1885,  chap. 
836,  rcifujatinif  appeals  from  the  supreme  courts 
of  territuiH.':^. 

t.  The  rule  that  a  writ  of  bnl>oas  corpus  cannot 
be  u^cd  to  iierf  orra  the  office  of  a  writ  of  error 
applies  not  only  to  ori;{inal  writs  of  habeas  cor« 
pus  Issued  by  this  court,  but  also  on  apT>oals  to  It 
from  courts  below  in  baleas  corpus  proceednij^. 

IL  Section  185*3  of  the  Compiled  Laws  of  New 
Mexico  of  1>'84,  givlntr  to  any  other  Justice  of  the 
Buprcmecourt  power  to  perforin  the<luties  of  any 
Justice  of  that  court  who  Is  absent  from  his  dis- 
trict  or  Incapacitated  from  acting,  was  within  the 
power  of  the  leyrisiatlv'e  assembly  to  enact,  and 
te  not  inconsistent  with  the  provision  of  the  act 
of  (V)nHrress  of  July  10, 1890,  for  the  nsslfrnment  of 
tbcJudKCsto  particular  districts  and  their  resi- 
dence therein. 

4.  Au  amendment  of  the  record  in  a  criminal  case 
in  a  territorial  court,  so  as  to  show  the  arraifrn- 
ment  and  picas  of  the  defendant,  may  be  ordered 
at  a  snlhifquent  term  pending  an  appeal  from  a 
con\  lirMtm,  and  the  order  returned  to  the  appel- 
late court. 

lb  The  dl!>cretion  of  the  trial  judj^c  In  contlnuinff  a 
special  term  to  conclude  the  trial  of  a  pcndinjr 
case,  even  if  It  is  prolonged  bej'ond  the  day  fixed 
for  a  regular  term.  Is  not  controlled  by  N.  M. 
Comp.  Laws  1881.  SS  553.  5.'»C<i,  which  provide  that 
a  special  term  sliali  n(»t  confiict  with  a  reprular 
term  of  the  courtin  any  other  county  in  the  same 
Judicial  district. 

(L  Postponement  of  a  sentence  from  a  special 
term  at  which  a  verdict  ot  guilty  was  rendered, 
toa  reuular  term  about  two  weeks  later,  which 
is  made  at  the  re(]ue«t  of  the  defendant,  who 
moves  for  a  new  trial  and  in  arrest  of  judgment, 
docs  not  iTuder  the  proceedings  void  for  want  of 
Jurisdiction. 

[No.  643] 

Submitted  December  7.  1S96.    Decided  Decem- 
ber 21,  1S9G, 

APPEAL    from   an  order  of  the    Supreme 
Court  of  the  Territory  of  New   Mexico 
discliargiug  a  writ  of  habeas  corpus  and  re- 


manding the  petitioners,  the  above-Darned  mp- 
pellants,  to  the  custody  of  the  sheriff,  to  be 
dealt  with  in  pursuance  of  a  judgment,  convic- 
tion, and  sentence  of  them  for  the  murder  of 
one  Francisco  Chaves  in  the  District  Court  for 
the  County  of  Santa  Fe,  New  Mexico,  in  the 
First  Judicial  District  of  that  Territory,  which 
judgment  was  affirmed  by  the  Supreme  Court  of 
the  Territory.  On  motion  to  dismiss  or  affirm. 
Order  affirmed. 
See  same  case  below,  46  Pac.  211,  849,  861. 

Statement  by  Mr.  Chief  Justice  Fuller: 

Appellants  were  indicted  at  the  June,  a.  d. 
1894,  term  of  the  district  court  for  the  couniy 
of  Santa  Fe,  New  Mexico,  in  the  first  judicial 
district  of  that  territory,  for  the  murder  of 
one  Francisco  Chaves.  On  the  4th  of  March, 
A.  D.  'IHOS,  Hon.  N.  B.  Laughlin,  asso-  [613 
ciatejuHiiceof  thesupremecourtof  theterrilory 
of  New  Mexico,  assigned  to  the  first  judicial 
district  thereof,  the  regular  December  term  of 
the  court  not  having  been  held,  convened  "a 
special  term  of  the  district  court  for  the  county 
of  Santa  Fe  in  and  for  the  first  judicial  dis- 
trict in  and  for  the  territory  of  New  Mexico," 
to  be  begun  on  March  18,  1895,  "for  the  term 
of  four  consecutive  weeks,  and  for  such  fur- 
ther time  as  in  the  discretion  of  the  judge  of 
said  court  may  be  deemed  proper  and  neces- 
sary for  the  disposition  of  any  business  now 
pending  in  said  court  or  that  may  come  before 
it  in  the  usual  course  of  business  of  said  court 
and  as  provided  by  law." 

The  indictment  coming  on  for  trial,  April 
23,  1895,  the  following  order  was  entered: 

*'Now  comes  the  said  plaintiff,  by  her  attor- 
ney, J.  H.  Crist.  Esquire,  and  the  said  defend- 
ants come  in  their  own  proper  'person,  at- 
tended by  their  counsel,  Catron  &  Spiess,  and 
the  judge  of  the  court.  Honorable  N.  B. 
Laughlin,  considering  himself  diitqualified 
from  presiding  at  the  trial  of  this  cause  owing 
to  the  fact  of  his  having  been  connected  with 
the  prosecution  herein  previous  to  his  ap- 
pointment as  judge,  resigns  the  bench  to  the 
Honorable  H.  B.  Ilamilton,  associate  justice 
of  the  supreme  court  of  the  territory  of  New 
Mexico  and  judge  of  the  fifth  judicial  district 
court  thereof;  thereupon  the  said  district  at- 
torney on  behalf  of  said  territory,  and  T.  B. 
Catron,  Esquire,  on  behalf  of  said  defendants, 
agree  that  no  objections  shall  be  hereafter 
raised  ia  case  the  Honorable  N.  B.  Laughlin 
remnins  within  this  judicial  district  during  the 
trial  of  this  cause,  and  thereupon,  a  jury  not 
having  been  obtained  for  the  trial  of  this 
cause,  the  jurors  already  called  are  placc<i  ia 
the  custody  of  the  sheriff  of  the  county  of  San- 
ta Fe  until  to-morrow  morning  at  10  o'clock." 

The  trial  of  the  case,  commencing  on  that 
day,  continued  until  May  29,  1895,  when  the 
jury  found  the  defendants  guilty  as  charged 
in  the  indictment,  and,  motions  in  arrest  of 
judgment  and  for  new  trial  having  been  sub- 
mitted and  denied,  judgment  was  entered  00 


VOTK.— As  to  rei^ew,  hy  Uniled  States  Sujyremf 
Omrt^  of  tcnltorUil  decit^inus:  tjrteut  and  manner 
csf;  dUftinetUinhetwtenau  aiiiteal  awl  a  urU  of  cr- 
-tee  note  to  Miners*  Uank  v.  Iowa,  13;  867. 
Am  to  irhen  habeas  oorpua  may  imue,  and  when 
I*  and  frmh  JtHyat  courCs,  wnd  Iw  wAot  jttdifes: 


what  may  belnquired  into  by  trrit  oA— see  nots  te 
United  States  v.  Hamilton,  1:  490. 

As  to  what  que»tioris  may  he  considered  on 
corptts,  sec  note  to  Ex  pitrte  Carll,  27:  SS8. 

As  to  suspension  of  writ  of  habeas  corpus^ 
to  Luther  v.  Borden,  IS:  SSL 
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the  yerdict,  and  defendants  sentenced  to  be' 
executed.    To  review  this  ludgment  and  sen- 
014]tence  'defendantssued  out  a  writ  of  error 
fr«>m  ilie  supreme  court  of  the  territory,  and  the 
Judgment  was   affirmed  September    1,  1896. 
46  Pac.  349.    The  order  of  affirmance  was  set 
aside  September  4,  and  a  rehearing  granted. 
and  thereupon  the  territory  suggested  dimi- 
nution of  the  record  and  prayed  for  a  certio- 
rari, which  was  issued.    On  the  9th  of  Sep 
tember.  Judge  Laughlin  convened  a  special 
term  of  the  district  court  in  and  for  the  county 
of  Santa  Fe,  to  be  begun  September  21,  for 
the  term  of  two  consecutive  weeks,  or  such 
further  time  as  might  be  deemed  necessary, 
"for  the  purpose  of  hearing  and  determining 
all  causes  that  may  be  pending  in  said  court, 
both  civil  and    criminal,  and    any  business 
pending  in  said  court  or  that  may  come  be- 
fore it  in  the  usual  course  of  business  of  said 
court  will  be  taken  up  and  acted  upon  and 
disposed  of  in  the  same  manner  as  at  a  regu- 
lar term  of  said  court  and  as  provided  by  law." 
On  September  23,  1896,  in  the  said  special 
term.  Judge  Hamilton  presiding,  the  motion 
of  the  territory  of  New  Mexico  for  an  order 
directing  the  clerk  "to  make  a    proper  and 
sufficient  entry  in  the  records  of  the  proceed- 
ings of  this  court  had  on  the  23d  day  of  April, 
1895,  of  the  arraignment  in  said  court  at  said 
time  of  the  said   defendants  above  named, 
upon  the  indictment    in    said   cause,  and  of 
their  respective  pleas  of  not  guilty  thereto." 
came  on  to  be  heard,  and  it  appearing  to  the 
court  from  evidence  adduced,  the  recollection 
of  the  presiding  judge,  and  certain  notes  and 
memoranda  deposited  with  the  clerk  in  pursu- 
ance of  law,  that  the  record  "is  not  a  full  and 
correct  record  of  the  proceedings  had  in  said 
court  upon  said  date  in  said  cause."  in  that  the 
record  failed  to  show  the  arraignment  of  the 
defendants  and  their  respective  pleas  of  not 
guiltv,  it  was  ordered  "that  the  said  proceed- 
ings be  entered  now  upon  the  records  of  this 
court  in  this  cause  as  of  the  2.3d  day  of  April, 
1895.  according  to  the  facts  thereof;"  and  the 
arraignment  and  pleas  were  set  forth  in  said 
order.     This  order,  together  with    the  order 
Convening  the  special  term  at  which  it  was  en- 
tered, having  been  returned  to  the  supreme 
court  of  the  territory,  that  court  on  Septem- 
ber 24.  1896,  the  cause  coming  on  to  be  heard 
^  ll5]*on  the  rehearing. '  'and  upon  the  amend- 
ed record,"  again  affirmed  the  judgment  and 
Kentence  of  the  district  court,  and  flxed  a  day  of 
execution.    46  Pac.  361.    Thereupon  the  de 
Pendants,  plain tilTs  In  error,  on  the  same  day 
filed  a  petition   in  the  supreme  court  of  the 
territory  of  New  Mexico  for  a  writ  of  halieas 
oorpus,   alleging,   among    other    tbinjrg,  that 
they  were  unlawfully  restrained  of  their  lib- 
erty pursuant  to  the  judgment  of  the  district 
court  of    the  first  judicial   district  of    New 
Mexico  sitting  within  the  county  of  Santa  F6. 
inasmuch  as    the  district  court  was  without 
Jurisdiction  to  render  the  judgment,  the  ver- 
dict and  judgment  thereon  bemg  coram  non 
fudiee,  because  the  special  term  of  the  district 
court  at  which  Ihey  were  rendered  overreached 
and  conflicted  with  the  regular  terms  of  the 
court;  the  record  did  not  show  that  the  de- 
fendants had  been  arraigned  and  the  amend- 
ment was  improperly  made;  the  judge  of  the  | 


fifth  judicial  district  court  had  no  power  or 
authority  to  preside  over  the  first  judicial  dis- 
trict court,  and  that  his  acts,  while  so  presiding, 
were  absolutely  null  and  void.  The  writ  of  ha- 
beas corpus  was  issued,  and  on  consideration  of 
the  sheriff's  return  to  the  writ,  and  petitioners' 
answer  thereto,  it  was  ordered  that  the  writ  bo 
discharged  and  the  petitioners  remanded  to  cus- 
tody to  be  dealt  with  in  pursuance  of  the  judg- 
ment, conviction,  and  sentence.  From  this 
order  petitioners  prayed  an  appeal,  which  was 
denied  for  reasons  then  stated.  46  Pac.  211. 
Subsequently  an  appeal  was  allowed  by  one  of 
the  justices  of  this  court. 

Me89r$.  H*  L.  Warren»  Holmes  Conrad, 

Solicitor  General,  and  John  F.  Victr/ry,  Solici- 
tor General  for  the  Territory  of  New  Mexico, 
for  appellee,  in  favor  of  motion  to  dismiss  or 
affirm. 

MfHsrs.  Thomas  B.  Catron,  Samuel  F. 
Phillips,  and  Frederic  D.  McKenney* 
for  appellants,  in  opposition  to  motion. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  on  the 
ground  that  *iippeals  will  not  lie  to  this  [616 
court  from  final  orders  of  the  supreme  courts 
of  the  territories  on  habeas  corpus;  and  amo- 
tion in  the  altcrn.iiive  to  affirm  the  final  order 
sought  to  be  reviewed  because  so  manifestly 
correct  that  the  appeal  must  be  regarded  as 
taken  for  delay  only. 

Id  CroHn  v.  Burke,  146  U.  S.  83  [8G:  896],  it 
was  held  that  we  had  no  jurisdiction  over  (he 
judgments  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  in  this  class  of  cases.  The 
statutes  in  relation  to  habeas  corpus  were 
there  reviewed,  and  it  is  not  necessary  to  go 
over  them  again  in  detail. 

By  U.  S.  Rev.  Slat,  g  7G3,  It  was  provided 
that  an  appeal  to  the  circuit  court  might  be 
taken  from  decisions  on  habeas  corpus:  (I)  In 
the  case  of  any  person  alleged  to  be  restrained 
of  his  liberty  in  violation  of  the  Constitution 
or  of  any  law  or  treaty  of  the  United  States;  (2) 
in  the  case  of  the  subjects  or  citizens  of  foreign 
states,  when  in  custody,  as  therein  set  forth. 
By  §  764  an  appeal  from  the  circuit  court  to 
this  court  miglit  be  taken  in  "the  cases  de- 
scribed in  the  last  clause  of  the  preceding  sec- 
tion." 

Section  705  of  the  Revised  Statutes  reads: 
"The  final  judp^ment  or  decree  of  the  supreme 
court  of  the  District  of  Columbia,  in  any  case 
where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  value  of  $1.0()0,  may  be  re-cx;im- 
ined  and  reversed  or  affirmed  in  the  Supnme 
Court  of  the  United  States,  upon  writ  ot  error 
or  appeal,  in  the  same  manner  and  under  the 
same  regulations  as  are  provided  in  cases  of 
writs  of  error  on  judgments,  or  appeals  from 
decrees  rendered  in  a  circuit  court." 

Section  846  of  the  Revised  Statutes  of  the 
District  of  Columbia  was  as  follows:  **Any 
final  judgment,  order,  or  decree  of  the  supreme 
court  of  the  District  may  be  re  examined  and 
reversed  or  nfiirmed  in  the  Supreme  Court  of 
the  United  States,  upon  writof  error  or  appeal, 
in  the  same  cases  and  in  like  manner  as  pro- 
vided by  law  in  reference  to  the  final  judg- 
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moDts,  orders,  and  decrees  of  the  circuit  courts 
of  the  United  Slates.'* 

Oq  February  25,  1S79,  an  act  was  passed 
which  provided:  "The  final  judgment  or  de- 
Ol  7]cree  of  the  supreme  court  of  ibe  'District 
of  Columbia  in  any  case  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  value  of 
$2,500,  may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United 
States, upon  writ  of  error  or  appeal,  in  the  same 
manner  and  under  the  same  regulations  as  are 
provided  in  cases  of  writs  of  error  on  judg- 
ments or  appeals  from  decrees  rendered  in  a 
circuit  court."    20  Stat,  at  L.  820,  chap.  99. 

§4. 

By  act  of  Congress  of  March  8.  1885  (23 
But.  at  L.  437,  chap.  353) ,  U.  S.  Rev.  Stat. 
%  764,  was  so  amended  as  to  remove  tiie  re- 
striction to  the  2d  clause  of  ^  763,  and  restore 
the  appellate  jurisdiction  of  this  court  from 
decisions  of  the  circuit  courts  in  habeas  corpus 
cases  as  it  had  existed  prior  to  the  passage  of 
the  act  of  March  27,  1868.  15  Stat,  at  L.  44, 
chap.  34.  But  this  did  not  have  that  elTect  as 
to  Judgments  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  in  those  cases  for  the  reasons 
given  in  lie  Heath,  144  U.  S.  02  [36:  358],  and 
Crou  V.  Burke,  146  U.  S.  82  [36:  8961. 

On  the  same  3d  of  March,  a.  d.  1885,  Con- 
gress passed  an  act  "Regulating  Appeals  from 
the  supreme  court  of  the  Dint  riot  of  Columbia 
and  the  Supreme  Courts  of  the  Several  Territo- 
ries."  23  Stat,  at  L.  443,  chap.  355.  The  1st 
section  of  this  act  provided  "that  no  appeal  or 
writ  of  error  shall  hereafter  be  allowed  from 
any  judgment  or  decree  in  any  suit  at  law  or 
in  equity  in  the  supreme  court  of  the  District 
of  Columbia,  or  in  the  supreme  court  of  any 
of  the  territories  of  the  United  States,  unless 
the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  |5,000:"  and  the  2d  section, 
that  the  1st  section  should  not  apply  to  any 
case  "wherein  is  involved  the  validity  of  any 
patent  or  copyright,  or  in  which  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United 
States;  but  in  all  such  cases  an  appeal  or  writ 
of  error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute."  We  have  repeatedly 
decided  that  this  actdid  not  apply,  in  either  sec- 
tion, to  any  criminal  case,  and  that  It  was  only 
applicable' to  judgments  and  decrees  in  suits  at 
law  or  in  equity  in  which  there  was  a  pecuniary 
018]  matter  in  dispute.  *Hence,  that,  as 
it  was  well  settled  that  a  proceeding  in  habeas 
corpus  was  a  civil,  and  not  a  criminal,  proceed- 
ing, and  was  only  availed  of  to  assert  the  civil 
right  of  personal  liberty,  the  matter  in  dispute 
h^l  no  money  value,  and  an  appeal  would  not 
lie.  Cross  v.  Burke,  146  U.  S.  82  [36:  896]; 
Farnsworth  v.  Montana,  129  U.  S.  104  [32: 616J; 
United  States  ^r,  Sanyes,  144  U.  S.  320  [36:  449]; 
Wdsfiingion  ct  G.  R.  Co,  v.  District  of  Columbia, 
146  U.  S.  227  [36:  9511;  Ex  parte  Lennon,  150 
U.  S.  895.  307  [37:  1120.  1121];  Re  Chapman, 
156  U.  S.  211.  215  [39:  401.  402];  Ex  pane  Belt, 
159  U.  S.  95,  100  [40:  88,  90];  Chapman  ▼. 
United  States,  164  U.  S.  436  [ante,  504]; 
Bnrine  v.  Slack,  164  U.  S.  452  [anU,  510J. 
The  suprt-me  court  of  New  Mexico  declined 
to  allow  an  appeal  in  this  case  because  of  the 
rule  laid  down  in  Cross  v.  Burke  and  in  Ex 
p^ri0  Zennon,  supra,  and  it  may  be  admitted 
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that  the  view  that  an  appeal  would  not  He 
might  well  have  been  entertained.  But  wa 
think  that  the  legislation  in  respect  of  the  re- 
view of  the  final  orders  of  the  territorial  su- 
preme courts  on  habeas  corpus  so  far  differs 
from  that  in  respect  of  the  judgments  of  the 
courts  of  the  District  of  Columbia  that  a  dif- 
ferent rule  applies. 

It  will  be  perceived  that  the  revision  of  the 
final  judgments  or  decrees  of  the  supreme  court 
of  the  District  depended  on  the  provision  that 
they  should  be  so  re-examinable  in  the  same 
cases  and  in  like  manner  as  the  final  judgments 
of  the  circuit  courts  of  the  United  States,  and 
that  there  was  no  special  provision  in  relation 
to  the  review  of  final  orders  of  such  courts  on 
habeas  corpus. 

Secticms  702  and  1909  of  the  Revised  Stotutes 
are  as  follows: 

"Sec.  702.  The  final  judgments  and  decrees 
of  the  supreme  court  of  any  territory,  except 
the  territory  of  Washington,  in  cases  where 
the  value  of  the  matter  in  dispute,  exclusive 
of  costs,  to  be  ascertained  by  the  oath  of  either 
));irty.  or  of  other  competent  witnesses,  exceeds 
$1,000,  may  lie  reviewed  and  reversed  or  af- 
firmed in  the  supreme  court,  upon  writ  of 
error  or  appeal  in  the  same  manner  and  under 
the  same  regulations  as  the  final  judgments 
and  decrees  of  a  circuit  court." 

*  "Sec.  1909.  VVritsof  error  and  appeal8[0 19 
from  the  final  decisions  of  the  supreme  court  of 
either  of  the  territories  of  New  Mexico,  Utah, 
Colorado,  Dakota,  Arizona,  Idaho,  Montana, 
and  Wyoming,  shall  be  allowed  to  the  Su- 
preme Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States, 
where  the  value  of  the  property  or  tlie  amount 
in  controversy,  to  be  ascertained  by  the  oath 
of  either  party,  or  of  other  competent  wi^ 
nessGs,  exceeds  $1,000,  except  that  a  writ  of 
error  or  appeal  shall  be  allowed  to  the  Supreme 
Court  of  the  United  States  from  the  decision 
of  the  supreme  courts  created  by  this  title,  or 
of  ^ny  judge  thereof,  or  of  the  district  courts 
created  by  this  title,  or  of  any  judge  thereof, 
upon  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom." 

This  section  was  one  of  those  under  title  23. 
Tlie  To  ritories.  and  the  exception  was  brought 
forward  from  §  10  of  the  organic  law  of  New 
Mexico,  approved  September  9, 1850.  9  Stat, 
at  L.  446,  449,  chap.  49. 

As  to  the  supreme  court  of  the  District  of 
Columbia,  its  final  judgments,  orders,  and  de- 
crees were  reviewable  by  this  court  on  writ  of 
error  or  a\)pcal  by  U.  S.  Rev.  Stat.  §  705,  and 
U.  S.  Rev.  Stat,  for  D.  C.  S  846,  in  the  same 
cases  and  in  like  manner  as  provided  by  law 
In  reference  to  the  final  judgments,  orders, 
and  decrees  of  the  circuit  courts  of  the  United 
States,  and  there  was  no  mention  of  final 
orders  on  habeas  corpus;  but  as  to  the  supreme 
courts  of  the  territories,  the  right  of  appeal  in 
habeas  corpus  was  given  in  addition  by  the 
special  provision  of  U.  S.  Rev.  Stat.  §  1909. 
When  the  Revised  Statutes  and  the  Revised 
Statutes  of  the  District  were  approved,  both  on 
the  same  day,  June  22, 1874.  appeals  could  nol 
be  taken  from  the  decisions  of  circuit  courts  on 
habeas  corpus  except  in  the  instance  of  the 
subjects  or  citizens  of  foreign  states;  and  the 
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■ct  of  March  3,  1885  (28  Stat,  at  L.  487,  chap. 
BUS),  restoring  the  appellate  jurisdiction  of  this 
court  in  respect  of  final  decisions  of  the  circuit 
courts  on  habeas  corpus  in  cases  of  persons  a1- 
^20]1eged  to  be  restrained  of  their  liberty  *in 
Eolation  of  the  Constitution  or  any  law  or  treaty 
of  the  United  States,  did  not  operate  to  give 
the  sarae  right  of  appeal  to  the  courts  of  the 
IMstrict  of  Columbia.     And  then  the  second 
met  of  March  8.  1885  (23  Stat,  at  L.  443,  chap. 
S55),  came  in  to  furnish  the « exclusive  rule  as 
'^o  appeals  and  writs  of  error  to  review  the 
'^nal  judgments  and   decrees  of  the  courts 
of    the    District.     And    this    would    have 
laeem  equally  true  as  to  the  courts  of  the 
territories  if  jurisdiction  had  depended  solely 
on  U.  S.  Rev.   Stat.  §  702;  but  under  U.  S. 
3lev.  Stat,  g  1909,  an  appeal  would  lie  to  this 
•court  from  the  decisions  of  the  territorial  su- 
preme courts  on  habeas  corpus  when  it  would 
not  He  from  circuit  courts  or  courts  of  the  Dis- 
trict of  Columbia  in  like  case,  and  the  ques- 
tion on  this  record  as  to  the  right  of  appeal  is 
whether  Congress  intended  to  repeal  that  spe- 
cial provision  as  to  final  orders  on  habeas  cor- 
pus by  including  the  supreme  courts  of  the 
territories  in  the  act  of  March  3,  1885  (23  Stat. 
at  L.  443,  chap.  355).     The  intention  to  do  ao 
is  not  expressed,  and  repeals  by  implication 
are  not  favored.    The  act  covered  substan- 
tially the  entire  ground  as  to  the  District  of 
Columbia  as  the  statutes  stood,  but  while  it 
might  be  fairly  argued  that  it  did  so  as  to  the 
territories,  it  does  not  necessarily  follow  that 
the  exception  in  respect  of  final  orders  on 
habeas  corpus  was  designed  to  be  affected. 
The  act  has  its  obvious  field  of  operation  with- 
out being  assumed  to  be  in  every  respect  a  sub- 
stitute for  the  earlier  law  in  relation  to  the 
territories,  and  since  the  last  clause  of  U.  S. 
Rev.  Stat.  §  1909,  was  directed  to  a  special 
object  and  applicable  to  particular  cases,  we 
think  it  may  properly  be  held  that  the  act  of 
March  3,  18i85,  had  only  general  cases  in  view, 
and  that  it  was  not  intended  to  do  away  with 
the  special  provision..   Indeed,  it  was  distinctly 
ruled  in  Ex  parte  Snow,  120  U.  8.  274  [30 :  6r)«], 
that  an  appeal  would  lie  under  U.   S.  Rev. 
Stat,  g  1909,  from  a  final  order  entered  in  1886 
on  habeas  corpus  by  the  supreme  court  of  the 
territory  of  Utah;  and  this  notwithstanding 
the  act  of  March  8,  1885  (23  Stat,  at  L.  443, 
chap.  855),  which  was  quoted  and  referred  to 
in  Snow  v.  United  States,  118  U.  S.  846  [30: 
2071.     Jurisdiction  was    also   entertained  of 
such  an  appeal  in  Ex  parte  Nielsen,  131  U.  8. 
176  [33:  118],  from  a  final  order  of  a  district 
court  of  the  territory  of  Utah  and  in  Delgado  v. 
631]CAawa.  140  ♦U.  8.  586  [85:  578],  from  a 
final  order  of  a  district  court  of  New  Mexico. 
This  result  is  not  affected  by  the  judiciary 
act  of  March  8,  1891  (26  Stat,  at  L.  8*26,  chap. 
517).     Shute  V.  Keyser,  149  U.  S.  649  [37:  8811; 
FoUom  V.  United  StaUs,  160  U.   S.   121   [40: 
868];  Ex  parte  Lennon,  150  Q.  8.  393  [37: 1120] ; 
Be  Heath,  144  U.  8.  92  (86:  858]. 

But  although  the  motion  todi^-missforwant 
of  jurisdiction  will  be  overruled,  we  are  of 
oi>inion  that  the  motion  to  afiSrm  must  be  sus- 
tained. The  general  rule  is  well  established 
that  a  writ  of  habeas  corpus  cannot  be  used  to 
perform  the  ofl^ce  of  a  writ  of  error,  and  that 
this  doctrine  applies,  not  only  to  original  writs 
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of  habeas  corpus  is8ued  by  this  court,  but  on 
appeals  to  it  from  courts  below  in  habeas 
corpus  proceedings.  lie  Schneider,  148  U.  8. 
162  [37:  4061;  Bemion  v.  McMahon,  127  U.  8. 
457,  461,  462  [32:  234.  236];  Steoens  v.  Fuller, 
186  U.  8.  468,  478  [34:  461.  463]. 

The  contention  bere  is  that  the  proceedings 
before  Judge  Hamilton  were  coram  nonjudiee 
and  void  because,  being  the  member  of  the 
supreme  court  assigned  to  the  fifth  district,  he 
could  not  exercise  judicial  power  in  the  first 
district. 

By  U.  8.  Rev.  Stat.  §  1851,  it  was  provided 
that  "the  legislative  powers  of  every  territory 
shall  extend  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States." 

By  U.  8.  Rev.  Stat.  §  1865,  that  "every  ter- 
ritory shall  be  divided  into  three  judicial  dis- 
tricts; and  a  district  court  shall  be  held  in 
each  district  of  a  territory  by  one  of  the  jus- 
tices of  the  supreme  court,  at  such  time  and 
place  as  may  be  prescribed  by  law,  and  each 
judge,  after  assignment,  shall  reside  in  the  dis- 
trict to  which  he  is  assigned." 

By  U.  8.  Rev.  Stat.  §  1874,  that  "the  judges 
of  the  supreme  court  of  each  territory  are  au- 
thorized to  bold  court  within  their  respective 
districts,  in  the  counties  .wherein,  by  the  laws 
of  the  territory,  courts  have  been  or  may  be 
established,  for  the  purposeof  hearing  and  de- 
termining all  matters  and  causes  except  those 
in  which  the  United  Slates  is  a  party." 

Section  1907  provided  that  "the  judicial 
power  in  New  Mexico,  Utah,  Washintrton, 
Colorado, Dakota,  Idaho,*Montana,  an(l[022 
Wyoming  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  in  justices 
of  the  peace." 

These  provisions,  mutatis  mutandis,  were 
contained  in  the  organic  law  of  New  Mexico. 

The  number  of  judges  of  that  territory  hav- 
ing been  raised  to  five,  it  was  provided  by  an 
act  of  July  10,  1890  (26  Slat,  at  L.  226,  chap. 
605):  "Sec.  8.  That  the  said  territory  shall  be 
divided  into  five  judicial  districts,  and  a  dis- 
trict court  shall  be  held  in  each  district  by  one 
of  the  justices  of  the  supreme  court,  at  such 
time  and  place  as  is  or  may  be  prescribed  by 
law.  Each  judge,  after  assignment,  shall  re- 
side in  the  district  to  which  he  is  assigned. 
Sec.  4.  That  the  present  chief  justice  and  his 
associates  are  hereby  vested  with  power  and 
authority,  and  they  are  hereby  directed  to 
divide  said  territory  into  five  judicial  districts, 
and  make  such  assignment  of  the  judges  pro- 
vided for  in  the  1st  section  of  this  act  as  shall 
in  their  judgment  be  meet  and  proper." 

Section  1852  of  the  Compiled  I^aws  of  New 
Mexico  of  1884  is  as  follows:  "When  any  jus- 
tice of  the  supreme  court  shall  be  absent  from 
his  district,  or  shall  be  in  any  manner  inca- 
pacitated from  acting  or  performing  any  of 
his  duties  of  judse  or  chancellor,  in  his  dis- 
trict, or  from  holding  court  therein,  any  other 
justice  of  the  supreme  court  may  perform  all 
such  duties,  hear  and  determine  all  petitions, 
motions,  demurrers,  grant  all  rules  and  inter- 
locutory orders  and  decrees,  as  also  all  extra- 
ordinary writs  in  said  district." 

It  appears  to  us  that  this  enactment  was 
within  the  power  of  the  legislative  assembly 
under  the  Revised  Statutes,  and  that  it  ia  not 
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inconsistent  with  the  provision  for  the  assign- 
ment of  the  jurigc<)  to  particular  districts  and 
their  residence  therein. 

By  the  organic  act  and  the  Revised  Statutes, 
the  whole  ol  the  judicial  power  of  the  terri- 
tory was  vested  in  the  supreme  court,  district 
and  probHt(>  courts,  and  justices  of  the  peace; 
and  the  supreme  court  and  district  courts 
possessed  common-law  and  chancery  jurisdic- 
tion. The  supreme  court  of  the  territory  held 
that  the  judicial  power,  which  wasthusvesled 
in  plenary  lermsin  the  district  courts,  was  to  be 
62 3] exercised  in  *each  district  "by  one  of  the 
justices  of  the  supreme  court."  and  that  the 
organic  law  did  not  require  that  it  should  be 
exercised  by  any  particular  one  of  the  justices; 
that  while  for  the  convenience  of  the  public  it 
was  provided  that  a  justice  should  be  assigned 
to  each  district  and  reside  therein,  there  was 
no  express  or  implied  prohibition  upon  any 
judge  against  exercising  the  power  in  any 
district  other  than  the  one  to  which  he  had 
been  assigned;  and  that  there  was  nothing  in 
the  language  of  the  provision  requiring  such 
a  construct  i(»n  as  would  confine  the  exercise  of 
the  power  to  the  particular  justice  assigned  to 
a  district  when  he  might  be  otherwise  in- 
rapjiciiated.  46  Pac.  303.  We  concur  in 
these  views,  and  are  unable  to  perceive  any 
want  of  jurisdiction  on  the  part  of  the  district 
court  in  the  proceedings  had  against  petition- 
ers, or  any  violation  of  the  Constitution  or 
laws  of  the  United  States  in  that  regard. 

And  this  disposes  of  the  objection  that  the 
amendment  of  the  record  so  as  to  show  the 
arraignment  and  pleas  of  defeixlantd  was  im- 
providently  made.  Jurisdiction  existed,  and 
the  action  of  the  district  court  and  its  recogni- 
tion by  the  supreme  court  were  in  accordance 
with  the  rule  as  to  entries  nunc  pro  tunc. 
Wif/ht  V.  NichoUon,  134  U.  8.  186  [33:8651; 
Uiuffid  States  v.  Vigil,  77  U.  8.  10  Wall.  423 
[19:954]. 

It  is  insisted,  however,  that  Jurisdiction  to 
render  the  judgment  was  lacking  because  of 
the  expiration  of  the  special  term  or  its  ter 
mination  by  conflict  with  the  regular  terms  of 
the  district  court  before  the  trial  was  con- 
cluded. 

The  sections  of  the  Compiled  Lc^ws  of  New 
Mexico  of  1884  bearing  on  this  sul)ject  and 
the  1st  section  of  the  territorial  act  of  Febru- 
ary 22, 1893  (N.  M.  Laws  1893,  chap.  34,  p.  61), 
are  given  in  the  margin. f 


^These  Compiled  Laws  were  prepared  [624 
by  a  commission  authorized  to  make  "a  careful 
and  accurate  compilation  of  all  the  laws,  gen- 
eral, local,  and  private,  which  shall  be  in  force 
on  the  5th  day  of  May,  1884."  and  the  com- 
missioners were  careful,  as  they  say  in  the 
preface  to  their  work,  to  avoid  '^making 
changes  in  any  original  law."  The  compila- 
tion of  general  laws  embraced  the  Revisiun  of 
1865  and  the  Session  Laws  thereafter.  Section 
553  was  taken  from  §  4  of  chapter  18  of  the 
Revised  Laws  of  1865,  the  chapter  em- 
bodying the  previous  laws  of  January  18. 
1862  Section  522  was  §  8  of  chapter  88 
of  the  laws  of  1874,  approved  January  3,  and 
§  552a  was  §  3  of  chapter  27  of  the  laws 
of  1874,  approved  January  6.  N.  M. 
Laws  1874,  pp.  47,  49.  The  compilation  of 
1884  was  published  in  accordance  with  the 
act  authorizing  it  to  be  made. 

June  14.  1858,  Congress  passed  an  act  (car- 
ried forward  as  §  1874  of  the  Revised  Statutea) 
providing  "that  the  judges  of  the  supreme 
court  of  each  territory  of  the  United  States, 
are  hereby  authorized  to  hold  court  within 
their  respective  districts,  in  the  counties 
wherein,  by  the  laws  of  said  territories,  courts 
*have  been  or  may  be  established, for  the  [02/S 
purpose  of  hearing  and  determining  all  matters 
and  causes,  except  those  in  which  the  United 
States  is  a  party :  Profnded,  That  the  expenaes 
thereof  shall  be  paid  by  the  territ(»ry,  or  by  the 
counties  in  which  said  courts  may  be  held, 
and  the  United  States  shall  in  no  case  be 
chargeable  therewith."  11  Stat,  at  L.  888, 
chap.  166.  Accordingly  terms  of  court  in  the 
several  counties  were  duly  provided  for  by  the 
territorial  legislature,  and  these  terms  in  the 
counties  in  the  first  judicial  district  were  fixed 
by  the  1st  section  of  the  territorial  act  of  Feb- 
ruary 22,  1893. 

By  other  sections  than  those  before  giTen, 
it  was  provided  that  district  courts  in  the  ser- 
eral  counties  in  which  they  might  be  held 
should  have  power  and  jurisdiction  of  all 
criminal  cases  that  should  not  otherwise  be 
provided  for  by  law;  of  all  criminal  cases  that 
might  originate  in  the  several  counties,  which 
according  to  law  belong  to  the  district  courts, 
or  that  might  be  presented  by  indictment,  in- 
formation, or  appeal;  and  that  the  costs, 
charges,  and  expenses  of  holding  and  main- 
taining the  district  courts  and  the  costs  In 
causes  determined  against  the  territory  should 


f  '*8ee.  r>43.  The  terras  of  the  district  courts  shall 
be  hi'U\  ill  the  several  countl<'8  of  thistcrritorj',  be- 

ginniuMr  at  the  times  hereioHftrr  tlxcdund  continU' 
ijr  until  adjourned  by  order  of  ttie  court.  .  .  ." 

**8ec.  r)51.  Whenever  any  regrulnr  term  of  the  dis- 
trict court  for  any  county  in  thisterriiorv  shall  for 
any  cau8i>  fail  to  lie  held,  the  Jud^re  of  the  district 
in  which  such  failure  shall  have  taken  place,  or.  In 
the  uhsenco  of  any  such  resident  Judyp,  then  any 
district  J u dire  in  this  territory,  if  he  de<'m  it  advisii- 
bio  and  neci>ssary  to  hold  a  special  term  of  suid 
court  for  such  county,  may  order  a  8|»e<'ial  term  to 
be  held  at  the  court-house  of  said  county  at  a  cer- 
tain time  to  be  si>ticiClcd  In  said  order,  which  shall 
be  made  In  writing,  and  filed  with  the  clerk  of  such 
di8tri(;t  court,  and  a  copy  thereof  postrd  up  at  the 
court-house  door  of  the  said  county  at  hnst  ten 
days  previous  to  the  time  specified  lor  holuintr  said 
spci-ial  tfrm. 

**Sie.  :V»:i.  The  respective  district  Judjre.o  «re  hereNy 
authorised  at  any  time  to  hold  special  tcrnin  of  the 
district  court  In  any  county  of  their  Judiehil  dis- 
tricts, when  a  term  thereof  in  said  county  uia>  have 
faDcd:   rrovided.  Said  apeoiai  term  shall  not  con- 
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flict  with  a  term  of  said  district  court  in  any  other 
countv  in  the  same  Judicial  district.  Said  terms  to 
be  called  in  the  same  manner  now  provided  by  law 
for  the  holdinff  of  special  terms  of  the  dittrtoc 
courts  in  this  territory. 

*'Sec.  ftXla.  When  in  the  discretion  of  the  judirs 
of  any  district  court  a  furtherance  of  Justice  may 
require  it,  a  special  term  of  thi*  district  court  mar 
be  held  In  any  county  of  his  distritt;  which  ■aM 

'  special  term  nuiy  be  called  in  the  same  manner  now 
provided  l»y  law  for  the  eallinfr  of  special  terms, 
and  any  business  at  the  time  pcndiiifr  in  said  court, 
or  that  mas'  come  before  it  In  the  usual  course  or 
business  of  the  court,  may  be  taken  up  and  acted 
upon  atid  disposed  of  in  the  same  manner  as  aft  a 
rev'uhir  tonn  of  said  court. 

!  "See.  5.t3.  Any  specinl  t«^rm  of  the  district  court 
that  may  Ikj  ordered  under  the  provisions  of  this 

i  at-r  shall  be  held  for  tlio  purpose  of  h^arioK  and 
drtcrminiiur  all  causes  that  may  be  dei^cndinff  tn 
said  court,  both  civil  and  criminal,  and  mayocHi* 
tinuo  In  s<'ssion  the  same  length  of  time  that  li 
allotted   to  the  regular  term  of  court  for  auok 

1  county  and  no  longer.** 
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to  Mid  by  the  Urritorj.     N.  M.  Comp.  Laws,  boIdlDg  until  &  Dendiag  case  wu  concluded, 

figSSl,  BSa.  510.  and  noUitng  wbfr.b  operated  to  invalidate  ths 

-«t2O]*By^20oIchapler61otthe  ActsoClSOa  proceedioge  of  such  Bpecial  term  because  pro- 

tbft  Tupective  counties  of  the  territory  wer«  loured  beyond    tbe  aa.v  fixed  for   a  regular 

Teqnired  to  provide  for  tbeeipeuKsof  tbedia-  term.    Jurisdiction  did  not  depend    oa  tbe 

tfict  court*  by  levy  of  taxea  aa  tbereln  pre-  Btroke  of  tbe  clock.     EUetion  Caui,  US  Pa.  34; 

-acribed.     N.  H.  Lawe  1868,  p.  106.  Brteeland  v.  Com.  74  Pa.  463:  MtcAania'  Bank 

Tbe  Bupreme  court  of  tbe  territory  beldtbat  v.  Wilheri.  19  U.  S.  S  Wbeai.  lOe  [5:217]; 

the  requirement  that  tbe  respective  counties  MaiiA  v.  Arizona.  164  U.  S.   589  [anU.  567]. 

-•hould  provide  for  tbe  eipeese*  of  their  dla-  This  trial  nas  uoramenced  on  April  23. 1895, 

trict  cDUiti  under  tbia  sectloD,  which  we  have  which  was,  as  the  record  declared,  the  32d  day 

not  felt  called  upon  to  let  forth  in  txlemo,  of  the  special  term,  which  had   commencect 

pr«ctlcftlly  icbibited  terms  iucouDtiee  in  which  March  18,  and  was  concluded  on  May  29, 1895, 

there  were  no  funds,  and  declared  that  It  had  tbe  63d  day  of  said  special  term,  by  the  re- 

beea  a  frequent  consequence  of  this  system  turn  of  a  verdict  of  guilty.     The  motions  for 

that  courts  could  Dot  be  and  were  not  held  In  new  trial  and  in  arrest  were  denied,  aud  Ibe 

•ome  of  tbe  counties  at  the  lime  flied  by  the  sentence  pronounced  on  June  IS,  1865,  one  of 

■tUute.    Tbe  laws  of  New  Mexico  contained  tbe  days  of  tbe  regular  term  of  tbe  dintrict 

the  usual  provision  for  adjournment  of  terme  court,  the  postponement  to   that  duy  having 

to  terms  In  course  on  the  nonattendance  of  the  been   granted  on  the  request  of    defendants. 

Judge  (g  037),  and  it  was  not  contended  here  Under  these  clrcutnstaocea  tbe  proceedings  in 

that  la  fact  regular  ternu  of  tbe  district  court  any  view  cannot  be  held  void  for  wnot  of  ju- 

were  held  in  ite  eoumy  of  8an  Juan  in  April,  risdicLion.     MeDotadi  v.  UaiUd  Slaia,  169  U. 

Id  tbe  county  of  Rio  Arriba  In  May,  and  in  the  ii.G96[40:  271]. 

GOUDty  of  TsM  Id  May,  while  the  special  term  Order  aglrraed. 

was  in  session.     From  the  various  provisions  

of  the  acts  referred  tn.  It  appears  that  no  spe- 

dfloduration  of  eilherregular  orspecialterras  HENRY  STARR,  Plff.  in  Srr., 

was  prescribed  by  law,  but  that  they  weresub-  e. 

lr''J'''«,'*J!'""^iK°""''^°''^V  ^  ^  ■""!;  UNITED  STATES. 
Unued  until  adjourned  by  order  of  court,  and 

that  therefore  they  could  not  be  necessarily  de-  (See  8.  C.  Beporter's  ed.  tei-tSB.) 
termined  by  the  advent  of  tbe  particular  days 
deaigoated  for  tbe  commencement  of  resulai 
terms;  and  that  special  terms  might  be  ordered 

*hen  regular  terms  failed  to  be  held,  and  also  ^    ^  warrant  etKned  by  a  person  a.     ^ 

Whenever  in  the  discretion  of  the  Judge  of  anv  ,|oner  U.  8.  court"  for  s  certain  dlstnot  la 

dfttnct  court  a  furtherance  of  Justice  required  admiaalble  on  tlie  vrounria  tbat  It  does  □ 

iL  port  to  IM  Issued  by  any  offlotr  auiborlied  to  U- 

UndergSSa    which  was  g  8  of  chapter  26  sueawnrraot,  and  ihaclt  tsnot  Maued  by  a  com. 

Of  the  Laws  of  IS74,  when  special  terms  were  mUaloaer  of  tbe  circuit  court. 

beld   because  tbe  regular  term  bad  failed.  It  &   A  commissioner  appointed  by  a  dlatriot  court 

Wk*  provided  Ihatanyaucb  special  term  should  bBTlasclroiiit-courtpoweTa.lf  contiauodaaaucta 

not  conflict  wilh  the  regular  term  In  any  other  by  the  circuit  court  afterwarda  eatablisbed  to 

«2ounty  In  the  same  iudiclal  district,  that  la,  that  district,  la  an  officer  (K/acW,  oven  If  not  ej- 

Ibat  it  should  not  be  so  called  as  to  produce  a  P™"'  reappointed. 

■«M>iifllct  or  be  held  in  aclunl  conflict ;  while  by  '■    -*°  matruotlon  on  .murder  triai  that  flight 

S  8  of  chapter  37  of  the  Laws  of  1874,  being  "^^^  ?CTfin«^  ",«.",""  hi!!;«i',.'„S^"i 

«6Ma,nospeciflcllm1tatlonewerelmpose,Unte'  raS^'STe^f^n  t  b  m\"  rr^Va.""'"*"* 
apectofa  special termcalled  thereunder.  There 

"waa  nothing  In  any  of  these  provisions  which  [So.  B8B.] 

■«a7]contrnlled  the  discretlon^Df  tbe  trial  judge  Suhmitted  OcUier  13.  1896.     Dteided  Januarg 

Incontinuinganyapeeialtermhemay  have  been  i   1SS7, 

"See.  SOT.  It  Bhall  be  tbe  duty  of  the  attorney  TN  ERROR  to    the    Circuit    Court    of    the 

"?S^ofthedUt"«^^j£b"»?D«b^o"diry^^^^^  A  United   States  for  the  Western   District  of 

4ed  ttaertof.or  provide  that  someone  learned  In  Ariianias  to   review  a  Judgment    convicting 

-the  law  shall  attend  (or  him,  and  tbo  asld  attorney  Henry  Slatr  of  tbe  crime  of  murder.    Rteertd.' 

Sr^mrSX?lll'a;SS",^clSri^iS?^hria''?e^  -^d''"^  remanded  with  directions  for  a  new 

rred  by  law  to  perform  at  the  regular  term*  or  trial. 

aiBtriciequrt.^-  See  same  caae,  153  U.  S.  814  (8fl:  727). 

"An  Act  to  Fli  theTfmoof  Holding  the  Distriot  Th*  fa.'i.  .w  BtjiWii  In  ihonninlnn 

Coorta."    Approved  February  SZ,llSa.  '"*  'acts  are  ata lea  in  tne  opinion. 

"Sec.  1.  Tbo  terms  of  tbe  diatrlct  court  hereafter  J^^-  a.  H.  Oaxla.nd  for  plaiotift  In  error, 

to  be  held  Id  the  counties  of  Bant&  Fe,  BanJuan,  Mr.  Hvlmea  Coiira.d,  Solicitor  Qeneral, 

Bio  Aniba,  and  Taoi  shall  be  held  In  said  counties  fnr  riefpniliinl  in  prror 

befflnnlng  at  the  timea  hereinafter  flied  and  coo-  'or  delendant  in  error. 

Uaulng  until  odjouroed  by  order  or  the   court,  '  '.-^.^      i.t^^-i.^r  .i.  <™-in  «*i-.™  .«h_  ^.lu 

%^^\x-  ^OTS.-^As  to  acta  of  tit  lacta  oSletn.  v>Mn  vaMa. 

"In  tbe  county  of  San  Juan,  on  tbe  Sd  Hoodaya  lee  noie  to  Huesey  v.  8m»b,  a-.  311. 

te  April  and  Octol)er.  Ai  Xo  jront    by  ojflcer  preflimed  atUhortKd,  see 

-In  the  county  of  Klo  Arriba,  on  tbe  lat  Mon-  note  to  Untied  States  v.  PercheniHn.BieOt 

^n  "the  TOuntv  of*TiS:  on  the  Bd  Mondavi  In  ^"  crtminnl  ra«!.  Tight  of  primmer  (0  bt  preunt 

Mwind  NSSSmSer.                               Mondays  In  ^^^^^ ^^^  ,^j_  ^^j  juittMu  of  hU bting  praaUi 

''Id  ttie  county  of  Banta  F6,  on  the  H  Uondaya  'ttord  mutt  rhiriD  Oat  he  ices  pr<«enC,-iea  nota  to 

ta  Jtlne  and  Deoember."  Lawll  v.  Dnited  Slalea.  8B:  IDll. 

IM  U.  ft.  VV\ 
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Mr.  Justice  White  delivered  the  opinion 
of  ihe  court: 

On  a  former  trial  for  the  crime  of  murder, 
the  plaintiff  in  error  was  found  guilty  and 
sentenced,  and  the  conviction  was  by  this 
court  reversed.  Starr  v.  United  States,  153 
U.  S.  614  [38  :  841].  The  case  is  again  here, 
in  consequence  of  a  second  conviction,  to  re- 
view which  a  writ  of  error  was  sued  out. 

In  the  course  of  the  first  trial  below  the 
accused  objected  to  the  admissibility  of  a 
certain  warrant.  The  matter  was  thus  stated 
in  the  record : 

The  Court.     If  you  want  to  urge  this  ob- 

iection  (».  e,,  absence  of  a  seal),  I  want  to 
:now  the  law  you  refer  to.  If  you  haven't 
got  any  law.  say  so.  The  court  decides  that 
the  paper  is  competent,  unless  you  deny  the 
signature.  What  do  you  say  as  to  the  signa- 
ture? 

Mr.  Cravens  (of  counsel  for  defendant). 
We  do  not  deny  that. 

The  Court.  Mr.  Stenographer,  let  the  rec- 
ord sliow  that  the  signature  to  this  paper  is 
admitted  by  counsel  for  the  defendant  to  be 
the  signature  of  Stephen  Wheeler. 

Tlie  Court  (to  counsel  for  defendant).  Do 
you  admit  his  oflice— that  he  is  United  States 
commissioner  for  the  western  district  of  Ar- 
kansas? 

Mr.  Cravens  (of  counsel  for  defendant). 
We  do  not  deny  he  is  a  United  States  com- 
missioner, but  we  simply  make  this  point: 
In  speaking  iis  such  conmiissioner  he  must 
speak  with  his  seal.  I  am  frank  enough  to 
state  t^  the  court  tlmt  I  am  not  entirely  satis- 
fied about  our  position  myself,  but  I  am  un- 
der the  impression  that  we  are  sustained  by 
the  law. 

The  Court.  Mr.  Stenographer,  let  the  rec- 
ord show  that  it  is  admitted  by  the  counsel 
for  the  defendant  that  Stephen  Wheeler  was 
a  United  Slates  commissioner  for  the  western 
620]  ^district  of  Arkansas  at  the  time  of  the 
issuance  of  this  writ,  and  is  now  such  commis- 
sioner, and  the  signature  to  this  writ  is  his 
signature,  but  that  defendant  denies  the  au- 
thenticity of  the  writ  because  the  commis- 
sioner's seal  is  not  on  it. 

Mr.  Cravens  (of  counsel  for  defendant). 
Yes,  sir;  that  is  the  point  we  make  on  it, 
and  it  being  admitted  by  the  court  we  save 
an  exception  to  its  admission. 

It  was  therefore  apparent  that  the  objection 
addressed  itself  solely  to  the  want  of  a  seal, 
and  not  only  did  not  question  the  capacity 
of  the  officer  by  whom  the  warrant  purported 
to  be  issued,  but  on  the  contrary  expressly 
admitted  it.  Notwithstanding  this  fact  when 
the  case  was  previously  here  it  was  contended 
in  argument  that  the  court  below  erred  in 
admitting  the  warrant,  not  only  because  it 
was  without  a  seal,  but  because  the  officer 
by  whom  it  was  issued  was  without  capacity 
to  have  done  so.  The  question  of  the  want 
of  a  seal  was  held  to  be  untenable,  but  the 
frivolous  attempt  to  predicate  error  because 
of  the  want  of  the  capacity  of  the  oflQcer 
when  such  authority  was  admitted  on  the 
face  of  the  record  was  deemed  unworthy  of 
notice,  MDd  was  therefore  ignored.  On  the 
S78 


second  trial    the  admission  of  the  wamnt 
was  again  objected  to  as  follows: 

Mr.  W.  H.  H.  Clayton  (of  counsel  for 
defendant).  The  ground  of  objection  is,  if 
your  honor  please,  of  course  we  make  no  ob- 
jection to  the  fact  tliat  it  has  no  seal,  but 
we  object  to  it  because  it  does  not  purport 
to  be  issued  by  any  ofiicer  authorized  to  is- 
sue a  wan  ant  of  arrest.  The  warrant  is 
signed  "Stephen  Wheeler,  Commissioner  U. 
S.  Court,  Western  District  of  Arkansas." 
The  statute  of  the  United  States  on  this  sub- 
ject gives  a  name  to  the  commissioner  who  bss 
a  right  to  issue  such  warrant,  and  that  name 
is  "* commissioner  of  the  circuit  court,"  and 
the  statute  says  he  shall  be  called  by  that 
name.  Now,  this  writ  is  issued,  not  by  a 
commissioner  of  the  circuit  court,  but  by  a 
commissioner  of  the  United  States  court, 
western  district  of  Arkansas.  We  say  there 
is  no  such  ofiicer  as  that  who  is  authorized 
to  issue  such  a  writ.  There  are  commission- 
ers appointed  by  the  district  court  who  have 
no  authority  to  issue  writs,  and  commission- 
ers of  the  court  of  claims  have  no  such  right. 
The  commissioner  who  has  the  *right  to[^IO 
issue  such  a  writisdesiguated  by  the  statuteas 
"commissioner  of  the  circuit  court, **  and  tlie 
statute  says  that  he  shall  be  designated  and 
called  by  that  name.  We  submit  that  the 
writ  is  not  in  due  form. 

The  overruling  of  this  objection  is  assigned 
for  error. 

Passing  consideration  of  the  question 
whether  the  objections  taken  to  the  admis- 
sibility of  the  warrant  on  the  second  tiial 
are  not  concluded  by  the  decision  on  the 
previous  writ  of  error,  they  are  manifestly 
without  merit. 

The  fact  that  the  oflficer  who  issued  the 
warrant  afiOxed  to  his.  signature  the  words 
"  Commissioner  United  States  Court.  Western 
District  of  Arkansas,**  did  not  affirmatively 
imply  that  he  was  not  a  commissioner  of  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas.  It  is  true  that 
U.  S.  Rev.  Stat.  §  627,  re  enacting  the  pro- 
visions of  early  statutes,  provide)  that  "each 
circuit  court  may  appoint,  in  different  parts 
of  the  district  for  which  it  is  held,  so  many 
discreet  persons  as  it  may  deem  necessary, 
who  shall  be  called  'commissioners  of  tne 
circuit  courts, '  and  shall  exercise  the  pow- 
ers which  are  or  may  be  expressly  conferred 
by  law  upon  commissioners  of  circuit  courts.* 
But  it  is  well  known  that  the  term  "United 
States  commissioner**  is  generally  understood 
to  mean  a  commissioner  acting  under  the  au- 
thority of  U.  S.  Rev.  Stat.  §  627.  and  that 
the  mere  fact  that  a  person  signs  himself  as 
commissioner  Unitea  States  court  does  not 
imply  that  he  is  not  a  commissioner  possessed 
of  the  authority  conferred  by  the  section  just 
alluded  to.  The  statute  law  itself  contains 
instances  where  such  commissioners  are  de* 
scribed  in  other  than  the  express  language 
of  the  section  of  the  law  which  authorises 
their  appointment.  Thus,  in  the  act  of  June 
1,  1872  (17  Stat,  at  L.  198,  chap.  255,  §  14), 
now  U.  8.  Rev.  Stat.  §§  1042,  5296,  a  poor 
convict  seeking  his  discharge  is  authorised 
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to  make  appIicatioD  in  writing  ^  to  any  com- 
missioner of  the  United  States  court  in  the 
district  where  he  is  imprisoned.** 

The  recital  in  the  body  of  the  warrant 
that  the  commissioner  was  "*  appointed  by 
the  United  States  district  court**  did  not  im- 
ply that  he  was  not  a  commissioner  of  the  cir- 
oollcuit  court.  *The  district  court  for  the 
western  district  of  Arkansas  was  vested  with 
the  circuit  court  pow^er.  U.  S.  Rev.  Stat,  g 
671.  Whilst  by  the  act  of  February  6.  1889 
(25  Stat,  at  L.  665),  a  circuit  court  waS  es- 
tablished for  the  western  district  of  Arkan- 
ia8»  it  does  not  follow  that  the  commission- 
ers who  were  originally  appointed  by  the 
district  court,  and  who,  after  the  creation  of 
the  circuit  court,  continued  to  ha  such  by 
the  approval  of  the  court,  were  not  commis- 
sioners tiiereof  because  primarily  appointed 
by  the  district  court.  Clearly,  the  appoint- 
ment of  such  oflioers  being  valid  at  the  time 
they  were  made  they  were,  in  any  view,  if 
thereafter  continued  by  the  circuit  court,  de 
facto  in  the  discharge  of  their  duties  even 
if  their  continuance  was  not  evidenced  by 
express  reappointment.  McDowell  v.  United 
States,  159  U.  S.  596  [40:  271]. 

These  views  dispose  also  of  the  objection 
to  the  admissibility  of  the  aflidavit  taken 
before  the  commissioner,  as  it  is  substantially 
predicated  on  grounds  identical  in  reason 
with  those  made  to  the  warrant. 

All  but  one  of  the  remaining  assignments 
of  error  virtually  depend  upon  or  are  con- 
nected with  the  question  of  the  admissibil- 
ity of. the  warrant  and  affidavit,  and  we  deem 
it  unnecessary  to  consider  them  as  they  will 
Dot  be  likely  to  arise  on  tlie  new  trial  which 
the  result  of  our  consideration  of  another 
assignment  of  error  makes  it  necessary  to 
^ant. 

The  Instruction  given  by  the  trial  iudge 
%o  the  jury  upon  the  inferences  to  be  drawn 
l)y  them  from  flight  was  specifically  objected 
to,  and  the  objection  was  duly  reserved. 
"The  instruction  covered  by  this  exception  is 
ms  follows: 

**The  law  says  that  a  man  is  to  be  judged 
\}y  his  consciousness  of  the  right  or  wrong 
of  what  he  does,  to  some  extent.  If  he  flees 
from  justice  because  of  that  act,  if  he  goes 
to  a  distant  country  and  is  living  under  an 
assumed  name  because  of  that  fact,  the  law 
says  that  is  not  in  harmony  with  what  in- 
nocent men  do,  and  jurors  have  a  right 
to  consider  it  as  an  evidence  of  guilt,  be- 
cause he  is  an  eyewitness  to  the  occurrence ; 
he  knows  how  it  did  transpire;  he  is  pre- 
sumed to  have  a  consciousness  of  that  act, 
and  therefore  because  he  does  abscond,  be- 
cause he  does  further  become  a  fugitive  from 
632]  justice,  because  *he  goes  to  a  distant 
stateand  is  living  under  an  assumed  name,  liv- 
ing so  as  to  conceal  himself,  the  law  says  you 
have  a  right  to  take  that  fact  into  consid- 
eration as  one  from  which  you  may  infer 
Siilt,  a  presumption  of  fact,  the  law  says, 
at  is  proper  for  the  jury  to  take  into  ac- 
count in  passing  upon  the  defendant's  own 
conception  of  the  act  done  by  him.  .  .  . 
It  is  impossible  to  deny  that,  logically 
as  well  as  juridically,  'flight  is  always 
relevant    evidence    when     onered    by    the 
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prosecution,  and  that  it  is  a  silent  admis- 
sion by  the  defendant  that  he  is  unwilling 
or  unable  to  face  the  case  against  him.  It 
is  in  some  sense,  feeble  or  strong  as  the 
case  may  be,  a  confession,  and  it  comes  in 
with  other  incidents,  the  corpus  delicti  being 
proved,  from  which  guilt  may  be  cumula- 
tively inferred." 

The  law  on  the  subject  of  the  weight  to 
be  given  to  the  evidence  of  the  flight  of  the 
accused  thus  stated  by  the  trial  court  to  the 
jury  for  their  guidance  is  not  only  substan- 
tially similar,  but,  indeed,  is  identical  with 
instructions  heretofore  held  by  this  court  to 
be  fatally  defective.  Alberty  v.  United  States, 
162  U.  S.  501,  502  [40 :  1053]  ;  Hickory  v. 
United  StntfJi.  100  U.  S.  408  UO :  474].  It 
tlierefore  differed  from  tlie  lantrnage  held 
not  to  contain  reversible  error  in  Allen  v. 
United  States,  164  U.  S.  492.  [ante,  p.  174]. 
The  error  committed  by  the  court  doubtless 
resulted  from  the  fact  that  the  case  was  tried 
before  the  ruling  in  either  the  Uichory  Cats 
or  the  AcUrty  Case  was  announced. 

Judfiment  reversed  and  case  remanded,  with 
directions  to  grant  a  new  trial. 


Re  ATLANTIC  CITY  RAILROAD    [633 
COMPANY,  Pttitioner. 

(See  S.  C.  Reporter's  ed.  633-G8').) 

Mandamus,  vhen  not  granted — objection  to  Jit- 

risdiction. 

1.  Mandamus  will  not  be  grrnnted  to  compel  the 
circuit  court  of  the  dnited  States  to  dismiss  a 
suit  for  lack  of  Jurisdiction  of  the  defendant,  and 
to  vacate  an  order  overrulinsr  a  demurrer  raisioir 
the  question  of  Jurisdiction,  since,  if  a  decree 
sbouJd  pass  aflrainst  the  defendant,  be  has  bis 
remedy  by  appeal. 

2.  An  objection  to  the  Jurisdiction  presented  by 
filing  a  demurrer  for  the  special  and  sintrle  pur* 
pose  of  raisingr  it  is  not  waived  by  answering  to 
the  merits  when  the  demurrer  Is  overruled. 

Submitted  December  7,  ISOG,  Decided  January 

APPLICATION  for  leave  to  file  a  petition  for 
writ  of  mandamus  to  the  judges  of  the 
Circuit  Court  of  the  United  Stales  for  the 
Eastern  District  of  Pennsylvania,  commanding 
them  to  dismiss  a  suit  brought  by  the  Union 
Switch  &  Si«;rial  Company  f^  a/.,  apainst  the 
Atlantic  City  Railroad  Company,  et  al.,  for 
infringement  of  letters  patent.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Win.  Houston  Kenyon  for  pe- 
titioner. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  leave  to  file  a  peti- 
tion for  a  writ  of  mandamus.  The  petition 
states  that  the  Atlantic  City  Railroad  Company 

Note.— ^8  to  when  mandamus  tcitt  issue^  see  note 
to  M'Cluny  v.  Slliiman,  4: 263. 

As  to  mandamus  to  control  inferior  courts;  discre- 
tion^—see  oute  to  Ex  parts  Morgan,  20: 185. 
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is  a  corporation  created,  or^nuized,  and  exist- 
ing under  ihe  laws  of  theRtnie  of  New  Jersey; 
that  May  20.  1896.  a  bill  in  equity  was  filed  by 
the  Union  Switch  &  Signal  Company  and  the 
Fidelity  Title  &  Trust  Company,  corporations 
organized  and  existing  under  the  laws  of 
Pennsylvania,  against  petitioner  and  Joseph 
S.  Harris,  its  president,  defendants,  in  the 
United  States  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania,  for  the  alleged  infringe- 
ment of  certain  letters  patent  for  improvements 
in  electrical  signaling  apparatus;  that  July  6, 

1896,  petitioner  appeared  specially  for  the  pur- 
pose of  objecting  to  the  jurisdiction  of  the 
court,  and,  on  Augusts,  filed  a  demurrer  rais- 
ing the  question,  and  on  the  same  day  defend- 
ant Harris  also  filed  a  demurrer  to  the  bill  of 
complaint;  that  petitioner's  demurrer  was 
overruled  and  defendant  Harris  was  granted 
permission  to  withdraw  his  demurrer,  if  he  so 
elected. 

That  by  virtue  of  the  order  overruling  the 
demurrer  petitioner  is  required,  "aa  it  is  ad- 
vised and  believes,  to  enter  a  general  appear- 
ance by  the  2bith  day  of  December.  1890,  and  file 
634]*  an  answer  by  the  4th  day  of  January, 

1897,  or  within  other  reasonable  time  fixed  by 
the  court,  or  an  interlocutory  decree  will  be  is- 
sued against  it  directing  the  issuance  of  an  in- 
junction against  it  and  awarding  damages  and 
costs  and  an  accounting."  That  petitioner  has 
a  defense  en  the  merits  which  is  an  adequate 
and  complete  answer  to  the  bill;  *'that  it  is  a(]- 
vised  and  believes  that  it  has  no  adequate  rem- 
edy by  appeal;"  and  "that  if  it  enters  a  general 
appearance  or  files  an  answer  in  said  case  it 
will  thereby  and  by  that  act  and  fact  forever 
waive  all  objection  to  the  jurisdiction  of  said 
court,  and  this  court  will  he  forever  ousted  of 
iis  jurisdiction  to  determine  the  jurisdiction 
of  said  court  in  said  case,  and  that  accord- 
ingly your  pctiiioner  has  no  adequate  remedy 
unless  this  court  will  grant  the  mandamus  as 
herein  petitioned." 

The  prayer  was  for  a  writ  of  mandamus  di- 
rected to  the  judt'cs  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Penn- 
sylvania, commanding  them  to  dismiss,  "as 
against  your  pctiiioner."  the  bill  of  complaint 
in  the  suit,  and  "to  vacate  as  against  your  pe- 
titioner, the  said  order  of  November  24.  1896, 
overruling  the  said  demurrer  of  your  peti- 
tioner, and  to  enter  a  decree  to  that  effect,  all 
as  prayed  for." 

Copies  of  the  bill  of  complaint,  the  special 
appearance,  the  demurrer,  and  of  the  order 
overruling  the  demurrer,  and  granting  leave 
to  withdraw  the  demurrer  of  Harris  without 
prejudice,  were  annexed.  The  bill  of  com- 
plaint showed  complainants  to  be  corporations 
of  Pennsylvania  and  citizens  thereof;  the  de- 
fendant, the  Atlantic  City  Railroad  Company, 
to  be  a  corporation  and  citizen  of  New  Jersey, 
having  its  principal  office  at  Philadelphia,  and 
defendant  Harris,  its  president,  to  be  a  citizen 
of  Pennsylvania. 

Petitioner's  demurrer  showed  for  cause 
"that  it  appears  upon  the  face  of  said  bill  of 
complaint  that  this  court  has  no  jurisdiction 
over  the  person  of  this  defendant,  the  Atlantic 
City  Railroad  Company,  as  it  appears  upon  the 
face  of  the  said  bill  of  complaint  that  this  de- 
fendmnt  ia  not  ad  inhabitant  or  citisen  of  the 
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eastern  district  of  Pennsylvania  or  *the  [GSft 
state  of  Pennsylvania,  but  is  an  inhabitant  and 
citizen  of  the  district  and  slate  of  New  Jersey.'* 

The  general  power  of  the  court  to  issue  ft 
writ  of  mandamus  to  an  inferior  courts  to  take 
jurisdiction  of  a  cause  when  it  refuses  to  do 
so,  is  settled  by  a  long  train  of  decisions;  bat 
mandamus  only  lies,  as  a  general  rule,  where 
there  is  no  other  adequate  remedy;  nor  can  it 
be  availed  of  as  a  writ  of  error.  Ex  parU 
Pennsylvania  Co.  187  U.  8.  451  [34:  7381;  Mar- 
Hson  V.  Dutrict  Court  of  U.  S.  147  U.  S.  14 
[37:  60];  Ex  parte  Den  Moines  dt  M.  R  Cb. 
108  U.  8.  794  [26:  461];  Ex  parte  Baltmare  S 
0.  R.  Co.  108  U.  S.  566  [27:  8121. 

In  Be  Boliorst,  150  U.  S.  653  [37: 1211],  the 
bill  was  filed  in  the  circuit  court  of  the  u  nited 
States  for  the  southern  district  of  New  York 
against  a  corporation  and  certain  other  defend- 
ants, and  was  dismissed  against  the  corporation 
for  want  of  jurisdiction.  From  that  order 
complainant  took  an  appeal  to  this  court,  which 
was  dismissed  for  want  of  jurisdiction  because 
the  order,  not  disposmg  of  the  case  as  to  all 
the  defendants,  was  not  a  final  decree  from 
which  an  appeal  would  lie.  Ilohorst  v.  Ham- 
burg-American Packet  Co.  148  U.  8.  262  [87: 
448].  Thereupon  an  application  was  made  to 
this  court  for  leave  to  file  a  petition  for  a  writ 
of  mandamus  to  the  judges  of  the  circuit  court 
to  take  jurisdiction  and  to  proceed  against  the 
company  in  the  suit.  Leave  was  granted  and 
a  rule  to  show  cause  entered  thereon,  upon  the 
return  to  which  the  writ  of  mandamus 
awarded. 

In  this  case,  however,  the  circuit  court 
tertained  jurisdiction  and  the  petitioner  has 
its  remedy  by  appeal,  if  a  decree  should  peti 
against  it.  The  objection  to  the  iurisdiction 
presented  by  filing  the  demurrer,  for  the  spe- 
cial and  single  purpose  of  raising  it,  would  not 
be  waived  by  answering  to  the  merits  upon  the 
demurrer  being  overruled.  Southern  x^mc,  Ck, 
V.  Denton,  146  U.  8.  202  [36:  942]. 

To  direct  the  exercise  of  jurisdiction  iaquito 
different  from  a  mandate  not  to  do  so,  and  we 
think  we  should  not  interpose  at  this  stage  of 
the  case  in  the  manner  desired. 

Leave  denied. 


TEXAS  &  PACIFIC  RAILWAY  [686 
COMPANY,  Plff.  in  Err,, 
p. 

CHARLES  M ANTON,  Admr.  ot  Vic. 
Bloom,  Deceased. 

(See  S.  C.  Reporter's  ed..  *^Texa»  A  P»  IL  Co,  ▼• 
Moom^s  Admr.,  636-644.) 

Action  against  receiver  of  railroad,  token  wtUd 
against  the  company—when  company  fnajf  hi 
sued  in  assumpsit. 

1.  An  action  for  damages  for  persoDal  injuries  le- 
'ceivcd  by  a  passenger  on  a  railroad  in  the  hands 
of  a  receiver,  brouirbt  against  the  receiver 
the  railroad  company  and  pending  after  the 
toration  of  the  property  to  it  by  the  receiver.  Is 
not  cut  off  by  failure  to  present  and  proseouls 
the  claim  by  intervention  in  the  reoeiversbip  ( 


Nora.— ^  to  po%Der$  and  duties  of  receiver^  see 
note  to  Davis  v.  Gray,  th  447. 
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UDder  an  order  requiring  such  claims  to  be  pre- 
•eoted  and  prosecuted  by  a  certain  date  or  be 
iMrred,  where  the  property  was  not  Judicially 
■old  or  a  fund  realized  for  distribution,  but  was 
reatored  by  the  receiver  to  the  company  en- 
banoed  in  value  from  the  earnlnga  of  the  road 
fiir  beyond  the  claim  of  plaintiff. 
JL  a  railroad  com paiiy  which  procures  or  acqui- 
esces in  the  withdrawal  of  a  receivership  and  the 
dtecharge  of  the  receiver  and  the  cancelation  of 
bis  bond,  and  accepts  the  restoration  of  its  road 
larirely  enhanced  in  value  by  betterments,  may 
be  sued  in  an  action  at  law  on  a  claim  which  was 
▼alldafrainiit  the  receiver, but  not  Siitl^nedbyhim 
or  by  the  court  which  di^cbarflred  him,— at  least 
when  it  does  not  claim  that  the  amount  of  the 
betterments  was  less  than  the  demand  sued  on. 

[No.  88.] 

Argued  and  Submitted  October  SO,  1806.    De- 
cided January  4,  1897, 

IN  ERROR  to  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  to  review  a 
Judgment  of  that  court  nlBrmino-  the  judgment 
of  tbe  Circuit  Court  of  the  United  States  for 
damages  for  personal  iu juries  received  by  one 
Bloom,  while  traveling  as  a  passenger  on  tbe 
Texas  &  Pacific  Railway  Company  s  road,  in 
«n  action  brought  by  said  Bloom  and  continued 

gf  Charles  MantDn,  administrHtor  of  said 
loom,  against  said  company  ^a^.  Affirmed, 
See  same  case  below,  23  U.  S.  App.  143. 

Statement  by  Mr.  Justice  Shiras: 
In  January,  1889,ODe  Bloom,  describing  her- 
•elf  as  a  resident  of  Lamar  county,  Texas, 
brought  an  action  in  the  district  court  of  that 
county  against  tbe  Texas  &  Pacific  Railroad 
Company  and  John  C.  Brown,  receiver  of  said 
eoropany,  claiming  damages  for  personal  in- 
juries received  while  traveling  as  a  passenger 
on  said  railroad.  The  railroad  company  and 
Brown,  the  receiver,  respectively  filed  petitions 
for  the  removal  of  the  suit  into  the  circuit  court 
of  tbe  United  States  for  the  eastern  district  of 
Texas.  The  district  court  refused  to  grant  the 
removal,  to  which  ruling  the  defendants  duly 
excepted.  Pending  the  making  up  of  the  is- 
sue, John  C.  Brown,  the  receiver,  died.  The 
trial  resulted  in  a  verdict  and  judgment  In  fa- 
▼or  of  the  plaintiff  for  the  sum  of  $6,000.  The 
^37]  cause  was  then  *taken  to  the  supreme 
court  of  Texas,  where,  for  error  of  the  district 
court  in  refusing  the  petition  for  removal,  the 
judgment  was  reversed  and  the  cause  was  re- 
manded. 

In  June,  1893,  the  case  came  for  trial  in  the 
circuit  court  of  the  United  States,  and  the 
plaintiff  recovered  a  verdict  and  judgment  for 
the  sum  of  $8,000.  and,  on  a  writ  of  error,  that 
judgment  was,  on  January  SO,  1894,  affirmed 
by  tbe  United  States  circuit  court  of  appeals 
for  the  fifth  circuit.  28  U.  8.  App.  14a  The 
caae  was  then  brought  on  error  to  this  court. 
Tbe  plaintiff  Bloom  having  died,  Charles  Man 
ton  entered  an  appearance  as  her  administra- 
tor. 

Mesirs,  David  D.  Dnncan,  WinilotD  8. 
Fierce,  and  John  F.  Dillon  for  plaintiff  in  error. 

Meesn.  James  G.  Dndley,  A.  U,  Oarland, 
and  H,  0.  Garland  for  defendant  in  error. 

164  U.  S.  U.  S.,  Book  41. 


Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  plaintiff's  original  petition  in  the  dis- 
trict court  of  Lamar  county  disclosed  that  the 
injuries  complained  of  were  received  in  Au- 
gust, 1888,  while  the  railroad  was  in  the  hands 
of  John  C.  Brown,  receiver,  and  alleged  that 
the  property  of  the  Texas  &  Pacific  Railway 
Company  was  placed  in  the  hands  of  said  John 
C.  Brown  as  receiver  at  the  instance  of  the  said 
railroad  company  and  for  its  own  benefit,  and 
for  the  purpose  of  avoiding  its  traflic  liability 
in  the  carrying  of  passengers  and  freight. 
The  petition  further  alleged  that  the  property 
of  the  said  railroad  company  was  never  sold 
by  said  receiver  to  pay  its  debts,  and  was  never 
contemplated  to  be  sold,  and  thattheentireearn- 
ings  and  current  receipts  of  the  said  railroad 
while  in  tbe  hands  of  the  receiver,  amounting 
to  more  than  $2,000,000,  were  applied  to  the 
payment  of  mortgage  debts  and  in  the  better- 
ment of  the  properly  of  the  company.  It  also 
alleged  *that  by  an  order  made  on  Jan-  [638 
uary  2, 18b9,  by  the  United  Slates  circuit  court 
for  the  eastern  district  of  Louisiana,  John  C. 
Brown  was  directed  to  make  delivery  unto 
the  said  Texas  &  Pacific  Railway  Company  of 
all  property,  funds,  and  assets  in  his  hands  as 
such  receiver,  and  that  he  be  directed  to  ac- 
count to  said  company  according  to  his  ac- 
count filed  and  approved  up  to  June  1,  1888, 
and  for  all  receipts  and  expenditures  by  him 
received  and  made  since  the  said  June  1, 1888, 
such  delivery  to  be  made  as  of  October  31, 1888; 
and  it  was  further  ordered  that  said  receiver 
be  discharged  on  said  October  31,  1888,  from 
his  receivership  on  payment  of  all  costs  legally 
taxed,  and  thereupon  his  bond  vacated  and 
canceled.  The  said  order,  a  cop^  of  which 
was  attached  as  an  exhibit  to  plaintiff's  peti- 
tion, contained  the  following  further  provi- 
siona: 

'*It  is  further  ordered  that  said  property, 
nevertheless,  shall  be  delivered  to  ana  received 
by  said  Texas  &  Pacific  Railway  Company, 
subjected  to  and  charged  with  all  traflic  liabil- 
ities due  to  connecting  lines  and  all  contracts 
for  which  said  receiver  is  or  might  be  held  un- 
der or  in  any  way  liable,  and  subject  also  to 
any  and  all  judgments  which  have  heretofore 
been  rendered  in  favor  of  interveners  in  this 
case,  and  which  have  not  been  paid,  as  well  as 
to  such  judgments  as  may  be  hereafter  ren- 
dered by  the  court  in  favor  of  interveners, 
while  it  retains  the  cases  for  their  determina- 
tion, or  interveners  now  pending  and  undeter- 
mined,or  which  may  be  filed  prior  to  February, 
1889,  together  with  needful  expenses  of  de- 
fending said  claims,  and  upon  the  condition 
that  such  liabilities  and  obligations  of  the  re- 
ceiver, when  so  recognized  and  adjudged,  may 
be  enforced  against  said  property  in  the  hands 
of  said  company  or  its  assignees  to  the  same 
extent  they  could  have  been  enforced  if  said 
property  had  not  been  surrendered  into  the 
possession  of  said  company  and  it  was  still  in 
the  hands  of  the  court,  and  with  the  further 
condition  that  the  court  may,  if  needful  for 
the  protection  of  the  receiver's  obligations  and 
liabilities  so  recognized  by  this  court,  assume 
possession  of  said  property.  The  bills  in  these 
cases  will  be  retained  for  the  purpose  of  inyes- 
tigating  such  liabilities  and  obligations,  and 
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C30]  *for  such  other  purposes  as  may  seem 
needful.  It  is  ordered  that  all  claims  against  the 
receiver  as  such,  up  to  said  October  81, 1888,  be 
presented  and  prosecuted  by  iDtervention  prior 
to  February  1,  1889,  and  if  not  so  presented  bv 
that  date  that  the  same  be  barred  and  shall 
not  be  a  charge  on  the  property  of  said  com- 
pany. It  is  further  ordered  that  the  8ai(]  re- 
oeiyer  advertise  in  a  daily  newspaper  in  New 
Orleans  and  in  Dallas  the  fact  of  his  said  dis- 
charge and  a  notice  to  said  claimants  to  make 
claim  within  the  time  aforesaid,  to  wit,  before 
February  1,  1889,  and  that  he  post  a  printed 
notice  of  similar  purport  in  the  station  houses 
of  said  railway." 

The  first  contention  on  behalf  of  the  plain- 
tiff in  error  is  that,  as  whatever  claim  plaintiff 
acquired  by  reason  of  her  injury  was  one  not 
against  the  defendant  company  but  against 
the  receiver  operating  the  road  at  the  time  un- 
der the  orders  of  the  court  appointing  him,  and 
as  it  was  within  the  power  of  such  court,  on 
terminating  the  receivership,  to  make  and  pro- 
Tide  for  settlement  of  all  claims  of  parties 
against  such  receiver  growing  out  of  his  opera- 
tion of  the  road,  and  as,  in  the  present  instance, 
by  its  order,  the  circuit  court  had  made  such 
provision  by  directing  that  all  claims  against 
the  receiver  should  l^  presented  and  prose- 
cuted by  intervention  prior  to  February  1, 
1889,  and  that,  if  not  so  presented  by  that 
date,  the  same  be  barred  and  shall  not  be 
a  diarge  on  the  property  of  said  company,  and 
that  as  the  plaintiff  did  not  so  present  or  pros- 
ecute her  claim,  she  was  thereby  precluded 
from  maintaining  an  action  against  the  com- 
pany. 

Undoubtedly,  if  this  were  a  controversy  be- 
tween a  party  whose  claim  originated  while  a 
railroad  was  in  the  control  of  a  receiver  ap- 
pointed during  a  foreclosure  suit  and  a  pur- 
chaser at  a  judicial  sale  decreed  under  that 
groceeding,  the  plaintiff's  proposition  would 
e  a  sound  one.  If  the  property  sequestrated 
had  gone  to  sale  and  a  fund  had  been  thus 
realized  for  distribution,  then,  upon  notice 
appropriate  to  proceedings  in  rem,  such  a 
Claimant  would,  in  the  absence  of  special  and 
unusual  circumstances,  have  been  bound  by 
the  disposition  so  made. 

But  the  present  case  is  one  in  which  no  ju- 
040]dicial  sale  was*madeandno  fund  realized 
for  distribution  by  final  decree  after  notice  to 
and  a  hearing  of  those  having  claims  against  the 
fund.  It  was  not  the  ordinary  case  of  a  sale 
and  purchase  in  which  compliance  with  stipu- 
lated conditions  forms  part  of  the  considera- 
tion, and  in  which  the  extent  of  the  burdens 
assumed  is  defined.  Here  the  railroad  and  its 
appurtenances,  whose  value  was  largely  en- 
lianced  during  the  pendency  of  the  receiver- 
^ip,  were  returned  to  the  possession  of  the 
railroad  company;  and  while  it  was  proper  for 
the  court,  in  order  to  protect  its  receiver,  to 
make  an   order  for   those   who   had  claims 

Srainst  him  to  bring  them  forward  for  die  po- 
tion, it  by  no  means  follows  that  the  com- 
pany took  back  its  property  free  from  all 
claims  that  may  have  originated  during  the  re- 
ceivership. Such  might  be  the  case  if  the 
claim  originated  in  some  personal  delinouency 
of  the  receiver  for  which  he  and  his  bonds- 
mm  could  be  held  responsible.    But  where  the 
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claim  was  incidental  to  the  ordinary  manage- 
ment of  the  railroad,  not  attributable  to  per- 
sonal misconduct  of  the  receiver,  and  where 
the  court  which  had  appointed  the  receiver 
had  not  been  put  in  possession  of  a  fund  by  a 
foreclosure  sale,  but  had,  at  the  request  of  the 
company  and  its  mortgage  creditors,  restored 
its  property  to  the  railroad  company  while 
such  a  claim  was  pending,  we  arc  unable  to 
concede  that  an  order  of  the  kind  that  was 
made  in  this  case  precluded  the  plaintiff  from 
enforcing  her  claim.  There  is  present  no  ele- 
ment of  estoppel  in  favor  of  the  railroad  com- 
pany; for  the  plaintiff's  judgment,  obtained 
after  a  trial  in  which  the  company's  defense 
on  the  merits  was  fully  beard,  would  have  to 
be  paid,  and  it  would  be  a  matter  of  indiffer- 
ence, so  far  as  the  pecuniary  result  is  con- 
cerned, whether  the  claim  was  satisfied  by  the- 
action  of  the  court  when  discharging  its  re- 
ceiver, or  by  remedial  proceedings  against  the 
company  after  the  foreclosure  suit  had  been 
abandoned. 

We  think  the  order  in  question,  fairly  in- 
terpreted, meant  that  the  court,  when  about 
to  release  the  receiver  and  his  bondsmen  by  a  de- 
termination of  the  foreclosure  proceedings  and 
a  discbarge  of  the  receiver,  gave  an  opportun- 
ity to  those  who  had  claims  to  present  them; 
but  that,  after  February  1,  *1889,  those  [641 
who  had  not  intervened  would  cease  to  ue  en- 
titled to  resort  to  the  circuit  court  in  the  equity 
suit,  and  would  be  remitted  to  such  other  rem- 
edies as  might  be  within  their  reach. 

Such  was  the  view  of  the  nature  of  this 
order  that  was  taken  by  this  court  in  the  case 
of  Texas  db  P.  R.  Co.  v.  Johnwn,  151  U.  S.  81 
[38:  81].  which  was  a  case  involving  the  same 
proceedings  which  are  now  under cont'ideratioo. 

It  was  indisputably  shown  at  the  trial,  by 
the  testimony  of  the  receiver  himself,  that  the 
earcings  of  the  railroad  while  operated  by  him 
largely  exceeded  the  expenses,  and  that  a  very 
large  sum  was  applied  by  him  to  improvements 
and  new  equipments,  so  that  '*the  road  was 
turned  over  to  the  company  in  far  better  con- 
dition and  more  valuable  by  far  than  when 
placed  in  tlie  hands  of  the  receiver." 

Such  a  state  of  facts  certainly  discloses  ai> 
equitable  claim  against  the  railroad  on  behalf 
of  the  plaintiff  below. 

But  the  very  fact  that  the  claim  is  an  equi- 
table one  U  made  the  basis  of  another  conten- 
tion by  the  plaintiff  in  error,  and  which  is  thus 
expressed  in  the  second  assignment  of  error: 

**The  circuit  court  of  appeals  erred  in  its 
judgment  afllrming  the  judgment  of  the  cir- 
cuit court  in  overruling  the  general  demurrer 
presented  by  the  plaintiff  in  error  to  the  peti- 
tion of  the  aefendant  in  error,  for  the  reasoik 
that  the  matters  alleged  in  said  petition,  if  true 
as  stated,  disclose  no  cauae  of  action  at  com- 
mon law  against  plaintiff  in  error,  nor  any 
personal  liability  on  the  part  of  plaintiff  in  er- 
ror to  <iefendant  in  error  such  as  could  support 
an  action  at  common  law  in  said  court;  but,  if 
any  cause  of  action  or  right  in  defendant  in 
error  was  shown  by  such  pleading,  it  was  of 
an  equitHl)le  nature — to  wit. an  equitable  lien  on 
thepro|)erty  of  plaintiff  in  error — and  defendant 
in  error's  remedy  was  an  equitable  one  against 
such  property,  and  not  by  a  suit  at  common 
law  for  a  personal  judgment  against  the  plain- 
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tiff  in  error,  and,  because  the  Hght  asserted  by 
defendant  in  error,  and  her  remedies  therefor 
could  only  be  adjudicated  and  plead  upon  the 
equity  side  of  said  court  and  by  an  appeal  to 
■aid  court  sitting  as  a  court  of  chancery." 

In  sustaining  tbis  assignment,  the  counsel  for 

^42]  the  plaintiff  *in  error  complain  of  what 

ia  called  a  misapprehension  by  the  circuit  court 

of  appeals  of  the  case  of  Texas  dt  F.  It   Co,  ▼. 

m^ohnwn,  151  U.  S.  81   [38-81],  and  they  seek 

to   distinguish  that  from  the  present  case  by 

calling  attention  to  the  fact  that  the  former 

42tae  came  here  by  way  of  a  writ  of  error  to 

the  supreme  court  of  the  state  of  Texas,  and  to 

the  other  fact  that  there  was  evidence  in  the 

Johnfon  Case  tending  to  show  that  the  receiver 

was  appointed  at  the  instigation  of  the  railway 

company  and  in  order  to  enable  it  to  improve 

its  property  by  making  repairs  to  its  track 

and  additions  to  its  rolling  stock  by  using 

therefor  the  earnings  of  the  company  during 

the  receivership. 

It  is  true  that,  in  meeting  the  argument  that 
a  personal  judgment  could  not  be  rendered 
against  the  railway  company  because  it  was 
not  liable  for  acts  committed  by  the  receiver, 
this  court  said  in  the  Johnson  Case  that  such  a 
question  was  "one  of  general  law,  and  for  the 
state  court  to  pass  upon."  Nevertheless,  this 
court,  in  reviewing  the  decision  of  the  state 
court,  said: 

•*In  the  view  of  that  court  a  railway  com- 
pany might  be  held  directly  liable  when  a  re- 
ceiver is  appointed  in  an  amicable  suit  at  the 
instigation  of  the  company  and  for  the  com- 
pany's own  purposes,    and,    these    purposes 
being  accomplished,  the  property  is  returned 
to  its  owner,  the  rights  of  no  third  persons  or 
purchasers  intervening,  upon  the  ground  that 
the  acts  of  the  receiver  might  well  be  regarded 
as  the  actsof  itsown  servant,  rather  than  those 
of  an  offlcer  of  the  court,  which,  under  such 
circumstances,   he  would  only    be   sub  modo. 
But  as  the  court  did  not  feel  authorized  to  entei>- 
tain  a  conclusion  which  might  carry  the  impli- 
cation that  this  receivership  would  have  been 
created  or  continued,  although  its  object  had 
only  been  to  plnce  the  property  temporarily 
l^eyond  the  reach  of  creditors  until  it  could  be 
Augmented  in  value  by  improvements  made 
^rom  earnings  under  the  protection  of  the  court, 
^hat  rule  was  not  applied  in  this   case.    The 
^company  was  hela    liable  upon  the  distinct 
sround  that  the  earnings  of  the  road  were  sub- 
ject to  the  payment  of  claims  for  damages,  and 
that  as,  in  this  instance,  such  earnings,  to  an  ez- 
^43]tent  far  greater  than  sufficient  to  pay*ihe 
plaintiff,  had  been  diverted  into  betterments, 
of  which  the  company  had  the  benefit,  it  must 
respond  directly  for  the  claim.     This  was  so 
bv  reason  of  the  statute  (Tex.  Laws  1887.  chap. 
181,  p.  120.  §6)  and,  irrespective  of  statute,  on 
equitable   principles    applicable    under   the 
facts." 

But  although  this  court,  in  the  Johnson  Case, 
chose  to  rest  its  decision  upon  the  well-settled 
ffround  that  the  decision  of  the  state  court  in 
the  construction  of  state  statutes  is  binding 
on  this  court,  no  disapproval  was  suggested  or 
implied  of  the  reasoning  of  the  state  court. 
And  with  a  similar  question  now  before  us, 
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in  a  case  brought  from  a  circuit  court  of  the 
United  States,  we  see  no  reason  to  reach  a 
different  conclusion. 

It  will  be  observed  that  in  this  branch  of  the 
case  the  plaintiff  in  error  is  conceding  that  the 
plaintiff  below  had  a  good  cause  of  action 
against  the  receiver;  that  she  was  not  bound 
to  prosecute  her  claim  as  part  of  the  foreclo- 
sure proceedings;  and  that  the  earnings 
of  the  railroad,  to  an  amount  largely  ex- 
ceeding the  claim,  had  been  diverted  by  the 
receiver  to  betterments.  But  the  contention 
is  that  the  plaintiff's  remedy  in  such  circum- 
stances was  by  proceedings  in  equity.  This 
contention  is  founded  on  the  proposition  that 
the  plaintiff's  right  to  a  remedy  is  solely  upon 
the  ground  that  the  income  of  the  road  while 
in  the  hands  of  the  receiver  had  been  applied 
to  the  improvement  of  the  road,  and  it  is  ar- 
gued that  such  a  remedy  cannot  go  beyond 
the  amount  of  the  income  so  applied,  and  that 
the  plaintiff  must  therefore  follow  the  fund  in 
equity,  and  is  not  entitled  to  sue  and  obtain  a 
personal  judgment  against  the  holder  of  the 
fund,  that  is,  the  railroad  company  in  posses- 
sion of  the  railroad  increased  in  value  by  the 
betterments. 

There  is  a  general  principle  that  a  party 
having  a  right  to  resort  to  a  fund  in  the  hands 
of  a  receiver  or  trustee  may  have  the  aid  of  a 
court  of  equity  in  following  that  fund,  where 
it  has  been  improperly  mingled  with  other 
funds,  or  has  been  invested  in  property  in 
which  third  persons  have  an  interest. 
That  is  a  rule  devised  for  the  benefit  of  the 
party  invoking  it,  but  cannot  be  applied,  as 
we  understand  the  facts  of  this  case,  to  the  det* 
riment  of  the  defendant  in  error.  The  railroad 
•company  did  not,  at  the  trial,  pretend[64^ 
that  the  amount  of  the  benetits  received  by 
reason  of  the  betterments  did  not  reach  the 
amount  of  the  plaintiff's  claim— indeed,  the 
receiver's  testimony  showed  that  the  better- 
ments amounted  to  several  hundred  thousands 
of  dollars — but  the  company  claimed  then,  as 
they  do  now,  that  the  plaintiff's  only  remedy 
was  in  equity.  It  is  obvious  that  the  only 
right  or  advantage  that  would  accrue  to  the 
railroad  company,  if  the  plaintiff  was  com- 
pelled to  resort  to  an  equitable  proceeding, 
would  be  the  opportunity  to  show  that  the  bet- 
terments received  were  less  than  the  amount 
of  the  claim.  The  conduct  of  the  railroad 
company  in  procuring,  or,  at  least,  in  acquies- 
cing in. the  withdrawal  of  the  receivership,  and 
in  the  discharge  of  the  receiver  and  the  can- 
celation of  his  bond,  and  in  accepting  the  res- 
toration of  its  road,  largely  increased  in  value 
by  the  betterments,  well  affords  ground  to 
charge  an  assumpsit  of  such  valid  claims 
against  the  receiver  as  were  not  satisfied  by 
him  or  by  the  court  which  discharged  him. 
The  company  might,  even  in  such  circum- 
stances, ha  ve'a  right  to  show  that  the  claims 
exceeded  the  amount  of  the  betterments,  and 
have  the  aid  of  a  court  of  equity  to  restrict  its 
liability  to  that  amount.  But,  as  we  have 
seen,  it  is  not  pretended  that  there  is  any  such 
equity  in  the  present  case. 

The  judgment  of  the  Circuit  Court  of  AppeaU 
ii  afflrmed, 
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or  the  bas  become  lielplesi 
t.    NoncoQsent.  wblch  ts  a  i 
oenoe.  la  bot  eoougti  to  o 
rape:  aod  la  Bucb  cue  the  torco  which  I 
iDCldenial  toltaeact  lUelf  la  not  sufflclent  I 

Ki  Id  a  capital  cane  tbe  cod Tlctlon  wlU  be  re 
If  the  oharfte  ID  the  }ui7  waa  In  aome 
feaCurea  clearly  erroneoua  In  law  becaui 
full  ennuKb  on  the  subject,  eveo  tbough  li 
parta  of  the  charRe  a  more  full  aod  correct 
meat  of  the  law  la  slven;  as  It  la  Impoaa 
tfetermloe  which  of  the  two  atatementa  waj 
upon  br  tbe  Jury. 

[No.  686.] 

Bi^mitled  Dteember  IS.  1896.    Dteided 
ary  i,  1837. 

IN  ERROR  to  the  Circuit  Court  o 
DniteU  Statei  for  the  Western  Dl»ii 
Arkausu  to  review  a  Jndcmeot  of  tbat 
of  couviction  of  Jamea  Mills  of  (be  cii 
rape.  BeBtned,  and  cause  remaoded 
new  trial. 

Tbe  fads  ftre  slated  ia  tbe  opiuioo. 

No  couDsel  for  plBinifl  in  error. 

Mettrt.  J.  M.  DickinaoD,  AjisistSDt 
Bej  0«neral,  and  S.  S.  Fritk  tor  defend. 


Hr.  Juatice  PeaUi»mdell*ered  the 
Ion  of  the  court : 

Tbe  plaiuifS  In  error  was  Indicted  1 
TTnlted  States  district  court  for  the  wi 
district  of  Arltansoa  at  the  November 
1895,  for  tbe  crime  of  rape  committed  i 
Cberokee  Natiou,  In  tbe  Indian  cou 
wltLln  tbe  weatem  district  of  ArliaDsaa. 
one  Florence  Ueodrii,  a  white  womai 
not  an  Indian,  and  not  a  member  of  an 
dlan   tribe.     He    was   duly    arraigned 


baeo  remored  to  tills  court  for  review. 
Upon  tlM  trial  tbe  KOvernment  gavt 
(laiice  teiid!n£  to  show  tbat  on  tbe  nl( 
December  7.   1894,  James  P.  Hendrli 
husband  of  the  proseculrli,  occupied  a 
with  her  and  their  (our  Toune  chiidi 
tbe  Indian  territory,  about  3  mllei  sout 
of  a    place  called    Fovle.     A    man    t: 
Maxwell  was  also  at  tiie  house  tbat  i 
Tbej  lived  off  the  public  road  about  .  . 
•  ratle.     About  8  o'clock  tbat  nlgbt.  while 
the  moon  was  shiniDg.  the  defendant  rode  up 
to  tbe  houae  and  asked  his  way  to  Kepthart's. 
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He  said  he  was  lost  and  asked  the  husband, 
Hcndrlx,  if  he  would  please  come  to  tbe  door 
and  put  him  in  Ihc  rlglil  dlrectioa.  When  tbo 
wituesB  opened  the  door  the  defendant  'put 
his  gun  00  'liim."  aod  told  witness  to[040 
come  nut.  Tlie  prosecutrix  said  "No:  rou 
are  not  poinif  out."  to  which  llie  defrndant 
ausA'ercd.  with  an  oath,"  Vesi  be  is."  The 
husband  bad  on  bis  night  clolbea,  only  draw- 
ers and  shirt,  and  was  liareiooTed.  The  de- 
(eudaiit,  be  says,  threatened  to  kill  bim,  and 
told  biTii  to  walk  along  down  tbe  road,  say- 
ing, "My  name  is  Henry  Starr,"  wlio  was  a 
otitorioua  train  robber.  The  husband  was 
then  sent  down  the  road  by  tbe  defendant  un- 
der tlireats  to  kill  bim  it  lie  did  not  go,  and 
after  be  went  tbe  detendant  took  tbe  woman, 
tbe  prosecutrix,  and,  as  she  alleged,  by 
threats  compelled  her  to  have  coDuectiou 
with  him  twice. 

Upon  tbe  cross- exaini  nation  of  ibe  prose- 
cutrix it  appeared  that  slie  was,  at  tiie  time 
of  the  trial,  about  twenty  Hvc  years  old,  and 
tbat  she  had  been  married  nine  years.  She 
was  married  at  Ht.  Vefuon,  lo  Missouri, 
and  from  that  time  had  lived  a  wandering  life 
with  her  husband,  moving,  aa  she  said,  "so 
often  Icould  not  tell  you  just  exactly  where." 
Her  tesliiiiony  in  re};ard  to  the  commission 
of  the  oSeuse  after  tlie  liusbnud  had  moved 
down  the  road  was  given  in  grtat  detail, 
which  it  is  not  necessnry  to  here  set  furtb. 

As  tbe  verdict  of  tbe  Jury  is  conclusive 
upon  the  meriti  of  the  case  It  becomes  of  the 
higbcBt  Importance  that  upon  an  issue  of  this 
kind,  maintained  by  evidence,  such  as  this 
record  presents,  tbe' court  abuuld  cbarf;e  tbe 
jury  with  accuracv  reganilng  the  ingredlenu 
of  the  crime  ana   tbe  facts  necessary  tojM 

Siroved  in  order  to  siiow  tbe  guilt  of  the  de- 
endant.  No  portion  of  tbe  charge  of  tbe 
court,  under  such  circumstances,  can  be  (aid 
to  be  harmless  if  it  did  not  stale  correctly  and 
fully  the  law  applicable  lo  tbe  crime,  eveo 
although  it  may  t>e  urged  that  in  other  por- 
tions of  tbe  charge  the  correct  rule  waa  laid 

Tbe  crime  Itaelf  is  one  of  the  most  detest- 
able and  abominable  that  can  be  committed, 
yet  a  charge  of  tliat  nature  is  also  one  which 
all  judges  have  recognized  as  easy  to  l)e  made 
and  hard  to  be  defeudeii  aealnst;  and  it  has 
been  said  that  very  sreat  caution  ia  requisite 
upon  all  trials  for  this  crime,  io  order  that  the 
natural  iodigDatloDof  men  which  is  aroused 
against  tiie  perpetrator  of  sucli  an  oiiiraoe 
upon  a  defenseleas  'woman  may  not  {G4T 
be  misdirected,  and  tbe  mere  cburge  taken 
for  proper  proof  of  the  crime  on  tbe  part  of 
tbe  person  on  trial.     Tbe  defendant  id  this 


jroaecutrix  waa  put  In  issue  by  ber  appear- 
ing on  tiie  stand  as  a  witness,  and  siibnugh 
the  jury  might  have  disbelieved  tbe  evidence 
of  the  defendant,  wiien  he  said  tbat  he  wat 
not  there  at  all,  vet  thev  were  under  no  legal 
necessity  to  believe  in  full  the  account  given 
by  the  prosecutrix.  Assuming  the  presence 
of  Ibe  defendant,  the  jury  had  the  right  to 
believe  all  the  testimony  of  tbe  pTo<ecutrlx 
or  only  part  of  it;  that  ia,  they  might  have 
.believed  her  testimony  as  to  Ibe  fact  of  tbe 
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eonneetion  between  the  defendant  and  herself, 
buK  were  not  bound  to  believe  tliat  it  was 
Agminst  her  consent  and  by  the  use  of  force 
overwhelming  in  its  nature  and  beyond  her 
power  to  resist,  or  by  virtue  of  such  threats 
a^lnst  her  life  or  safety  as  to  overcome  her 
win.  Whether  such  tiircats  were  made  or 
whether  in  their  ul)sence  she  resisted  to  the 
extent  of  her  ability  at  the  time  and  under 
the  circumstances,  was  a  question  for  the 
Jurv.  The  prosecutrix  gave  upon  cross  ex- 
amination a  minute  and  extended  account  of 
the  manner  in  which  the  crime  was  committed 
and  of  the  circumstances  surrounding  its 
commission.  How  much  of  this  testimony 
was  credible  and  what  inferences  ought  to  be 
drawn  from  it  all  were  matters  for  the  sole 
consideration  of  the  jury. 

With  evidence  such  as  has  been  outlined, 
the  court  in  charging  the  jury  said  :  **Tlie 
fact  is  tliat  all  the  force  that  need  be  exer- 
cised, if  tliere  is  do  consent,  is  the  force  in- 
cident to  the  commission  of  the  act.  If  ttiere 
It  nonconsent  of  the  woman,  tiie  force,  I  say. 
Incident  to  the  commission  of  the  crime  is 
all  the  force  that  is  required  to  make  out  this 
element  of  the  crime.''  An  exception  was 
taken  to  the  definition  of  the  crime  as  given 
by  the  court. 

In  this  charge  we  think  the  court  did  not 
eiplain  fully  enough  so  as  to  be  understood 
by  the  jury  what  constitutes  in  law  noocon- 
aent  on  the  part  of  the  woman,  and  what  is 
the  force  necessary  in  all  cases  of  nonconsent 
to  constitute  this  crime.  He  merely  stated 
^48]  that  if  the  woman  did  not  Vive  con- 
sent the  only  force  Necessary  to  constitute  the 
crime  in  that  case  was  that  which  was  inci- 
dent to  the  commission  of  the  act  itself. 
That  is  true  in  a  case  where  the  woman's 
will  or  her  resisUince  had  been  overcome  by 
threats  or  fright,  or  she  had  become  helpless 
or  unconscious,  so  that  while  not  consent- 
ing she  still  did  not  resist.  But  the  charge 
in  question  covered  much  more  extensive 
ground.  It  covered  the  case  where  no  threats 
were  made;  where  no  active  resistance  was 
overcome ;  where  the  woman  was  not  uncon- 
scious, but  where  there  was  simply  noncon- 
sent on  her  part  and  no  real  resistance  what- 
ever. Such  nonconsent  as  that  Is  no  more 
than  a  mere  lack  of  acquiescence,  and  is  not 
enough  to  constitute  the  cri  me  of  rape.  Tak- 
ing all  the  evidence  in  the  case,  the  Jury 
might  have  inferred  Just  that^araoimt  of  non- 
consent  in  this  case.  Not  that  they  were 
bound  to  do  so,  but  the  question  was  one  for 
them  to  decide.  The  mere  nonconsent  of  a 
female  to  intercourse  where  she  is  in  posses- 
sion of  her  natural,  mental,  and  physical 
powers,  is  not  overcome  by  numbers  or  ter- 
rified by  threats,  or  in  such  place  and  posi- 
tion that  resistance  would  be  useless,  does 
not  constitute  the  crime  of  rape  on  the  part  of 
the  man  who  has  connection  with  her  under 
auch  circumstances.  More  force  is  necessary 
when  that  is  the  character  of  nonconsent  than 
was  stated  by  the  court  to  be  necessary  to 
make  out  that  element  of  the  crime.  That 
kind  of  nonconsent  is  not  enough,  nor  is  the 
force  spoken  of  then  sutVicieut,  which  is  only 
incidental  to  the  act  itself. 
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Bishop  in  his  treatise  on  Criminal  Law 
says  that  the  proposition  as  to  the  element  of 
consent,  deducible  from  the  authorities,  is 
that  although  tlic  crime  is  completed  where 
the  connection  takes  place  without  the  con- 
sent of  the  female,  yet  in  the  ordinary  case 
where  the  woman  is  awake,  of  mature  years, 
of  sound  mind  and  not  in  fear,  a  failure  to 
oppose  the  carnal  act  is  consent :  and  though 
she  object  verbally,  if  she  make  no  outcry 
and  no  resistance,  she  by  her  conduct  con- 
sents, and  the  act  is  not  rape  in  the  man. 
2  Bishop.  Crim.  Law,  §  1123.  This  is  con- 
sistent, we  think,  with  most  of  the  author- 
ities on  the  subject.  See  People  v.  Dohring, 
59  N.  Y.  874  [17  Am.  Rep.  349],  and  cases 
there  cited.  In  the  New  York  case  it  was 
*hcld,  after  an  examination  and  review[040 
of  the  cases,  that  if  the  woman  at  the  time  was 
conscious,  bad  tlJe  possession  of  her  natural, 
mental,  and  physical  powers,  was  not  over- 
come by  numbers  or  terrified  by  threats,  or 
in  such  place  and  position  that  resistance 
would  have  been  useless,  it  must  also  be 
made  to  appear  that  she  did  resist  to  the  ex- 
tent of  her  ability  at  the  time  and  under  the 
circumstances. 

So  where  the  court  stated  that  if  there  was 
no  consent  of  the  woman  the  force  incident 
to  the  commission  of  the  act  itself  is  all  that 
is  required  to  make  out  this  element  of  the 
crime,  the  court  should  have  included  in  that 
statement  of  the  law  the  kind  of  nonconsent 
which  the  law  declares  is  necessary  should 
exist.  In  the  cases  mentioned  above  mere 
nonconsent  was  not  enough  nor  was  the  force 
spoken  of  suflScient.  Although  it  may  be 
claimed  that  other  portions  of  the  charge  of 
the  learned  court  stated  correctly  the  law 
with  reference  to  this  particular  case,  yet  we 
cannot  escape  the  fear  that  the  error  above 
pointed  out  may  have  found  lodgment  in  the 
minds  of  the  jury.  Where  the  evidence  of 
the  commission  of  the  crime  itself  impresses 
us  as  being  somewhat  unsatisfactory,  and  in 
a  case  where  the  life  of  the  defendant  is  at 
stake,  we  feel  that  it  is  impossible  to  per- 
mit him  to  be  executed  in  consequence  of  a 
conviction  by  a  Jury  under  a  charge  of  the 
court  which,  we  think,  in  some  of  its  features 
was  clearly  erroneous  in  law  because  not  full 
enough  on  the  subject  herein  discussed,  even 
though  in  some  parts  of  the  charge  a  more 
full  and  correct  statement  of  the  law  was 
given.  Which  of  the  two  statements  was  re- 
ceived and  acted  upon  by  the  Jury  it  is 
wholly  impossible  for  this  court  to  deter- 
mine, and  as  one  of  them  was  erroneous  in 
not  more  fully  and  definitely  stating  what 
was  the  character  of  the  nonconsent  which 
rendered  the  mere  amount  of  force  incident 
to  the  performance  of  the  act  itself  sufflcient 
to  constitute  the  crime,  the  Judgment  of  death 
must  be  reversed,  and  the  defendant  subjected 
to  another  trial  where  the  rules  of  law  ap- 
plicable to  the  case  shall  be  correctly  and 
fully  stated  to  the  Jury. 

The  judgment  u  therefore  reverted,  and  the 
cause  remanded,  with  Instructions  to  grant  a 
new  trial. 
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V. 

STATE  OF  FLORIDA. 

(See  S.  C  Rcporter*s  ed.  630-656.) 

Construction  by  state  court  of  state  statute — 
express  company,  when  subject  to  a  state  license 
tax — Feileral  question. 

"L  The  construction  by  a  state  court  of  a  state 
license  statute,  boldm^t:  that  it  does  not  apply  to 
tbe  interstate  business  ot  an  express  company, 
will  be  followed  by  tbe  Federal  courts. 

t.  An  express  company  is  subject  to  a  state  license 
tax  on  Its  local  business  under  tbe  Florida  stat- 
ute of  June  2,  1893,  as  construed  by  tbe  state 
supreme  court,  but  need  not  take  out  a  license 
or  pay  a  tax  for  doing  interstate  business;  and 
such  statute  is  therefore  valid. 

8.  The  claim  that  a  state  statute  imposlnflr  a  license 
tax  is  void  because  not  sufficiently  determinate, 
definite,  and  certain  in  its  character,  does  not  In- 
Tolve  a  Federal  question,  and  the  determination 
of  the  state  court  as  to  that  is  conclusive  upon 
ibis  court. 

[No.   87.] 

Argued  December  8, 1S96.    Decided  January  4, 

1897. 

IN  ERROR  to  the  Supreme  Court  of  Florida 
to  review  a  judgment  of  that  court  affirm 
log  an  order  of  the  State  Circuit  Court  remand- 
ing F.  R.  Osborne  to  tbe  custody  of  tbe  sheriff 
and  adjudging  his  arrest  to  be  legal  for  refusing 
to  give  a  bond  to  appear  and  answer  a  charge 
for  an  alleged  violation  of  a  state  statute  in 
knowingly  acting  as  agent  of  an  express  com- 
pany without  having  paid  the  license  provided 
for  bv  statute,  the  said  order  bavin sr  been  made 
in  habeas  corpus  proceedings.    Affirmed, 

See  same  case  below,  33  Fla.  162  [25  L.  R. 
A.  120,  4  Inters.  Com.  Rep.  731J. 

Statement  by  Mr.  Justice  Peckham: 
F.  R.  Osborne,  the  plaintiff  in  error,  was 
arrested  in  the  state  of  Florida  for  an  alleged 
violation  of  a  statute  of  that  state  in  knowingly 
acting  as  an  agent,  at  Jacksonvijle.  for  the 
Southern  Express  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Georgia 
and  doing  business  in  Florida,  without  having 
paid  the  license  provided  for  by  statute.  He 
was  required  to  give  a  bond  for  his  appearance 
before  the  criminal  court  of  record  of  Duval 
county,  in  the  state  of  Florida,  to  answer  the 
charge,  and  upon  his  refusal  to  give  the  same 
be  was  committed  to  the  common  jail  of  the 
county,  there  to  await  trial.  He  then  applied 
to  the  judge  of  the  state  circuit  court  for  a 
writ  of  habeas  corpus,  and  upon  the  hearing 
hlB  arrest  was  adjudged  to  be  legal,  and  he 
was  remanded  to  tbe  custody  of  the  sheriff. 
The  case  was  submitted  to  the  circuit  court 
upon  an  agreed  statement  of  facts,  as  follows: 
'That  the  said  F.  R.  Osborne  is  the  agent  of 


the  Southern  Express  Company,  and  that  said 
company  is  a  corporation  created,  existing, 
and  being  under  the  laws  of  the  state  of 
Georgia;  that  said  Southern  Express  Com- 
pany is  doing  a  business  in  the  state  of  Florida 
ordinarily  done  by  express  companies  in  the 
United  States.of  carrying  G:oods  and  freight  for 
hire  from  points  within  the  state  of  Florida  to 
points  in  said  state,  and  also  of  carrying  goods 
and  freights  for  hire  from  points  within  the 
state  of  Florida  to  points  without  the  state  of 
Florida  in  other  states  in  divers  ♦parts  of  [051 
the  United  States,  and  in  carrying  goods  and 
freights  for  hire  from  points  in  other  states  of 
the  United  States  to  points  within  the  state  of 
Florida,  and  that  it  has  been  engaged  in  such 
business  for  more  than  twenty  years,  and  was 
80  engaged  on  the  3d  day  of  October,  1893; 
that  of  the  business  done  by  the  Southern 
Express  Company  95  per  cent  thereof  consists 
of  traffic,  carrying  of  goods  and  freights  from 
the  state  of  Florida  into  other  states,  and 
bringing  and  carrying  from  other  states  of  the 
United  States  to  points  within  the  state  of 
Florida,  and  5  per  cent  thereof  consists  of 
carrying  goods  and  freights  between  points 
wholly  within  the  state  of  Florida;  that  F.  R. 
Osborne  did  knowingly  act  as  the  agent  of 
said  express  company  on  the  3d  day  of  October, 
1893,  in  the  city  of  Jacksonville,  Duval  county, 
Florida,  a  city  having  more  than  15.000  inhab- 
itants, the  said  Southern  Express  Company 
having  then  and  there  failed  and  refus^  to 
pay  the  license  tax  as  required  by  article  12, 
^  9,  of  an  act  entitled  *An  act  for  the  Assess- 
ment and  Collection  of  Revenue,'  of  the  laws 
of  Florida,  approved  June  2,  1893;  that  the 
Southern  Express  Company  does  business  in 
and  has  agents  in  more  than  one  town  in  nearly 
every  county  of  the  state,  and  that  .said  towns 
differ  in  population,  and  that  it  has  an  office 
and  agent  and  does  business  in  Polk  county, 
Florida,  in  the  following  incorporated  towns, 
with  a  population  as  follows:  Bartow.  1.500 
inhabitants;  Fort  Meade.  600  inhabitants;  Col- 
umbia, 000  inhabitants;  Lakeland,  800  inhal>- 
itanis;  and  Winter  Haven,  200  inhabitants. 
In  Orange  county:  Apopka,  500  inhabitants; 
Orlando,  10,000  inhabitants;  Sanford,  5,000 
inhabitants;  Umatilla,  3.000  inhahitanU;  Win- 
ter Park,  600  inhabitants;  and  Zellwood,  ^iOO 
inhabitants.  In  Alachua  county:  Campville, 
400  inhabitants;  Archer,  150  inhabitants;  Grove 
Park,  110  inhabitants;  Gainesville.  5,000  inhab- 
itants;  Hawthorne,  300  inhabitants;  High 
Springs,  500  inhabitants;  and  Island  Grove. 
200  inhabitants.  In  Duval  county:  Jackson- 
ville, with  a  population  of  over  15,000;  Bald- 
win, 125  inhabitants.'* 

From  the  order  committing  plaintiff  in  error 
to  the  custody  of  the  sheriff  an  appeal  was 
taken  to  the  supreme  court  of  *the  state  [652 
of  Florida,  and  that  court  affirmed  the  onicr. 
Oaxyrne  v.  StaU,  33  Fla.  162  [25  L.  R.  A.  120, 
4  Inters.  Com.  Rep.  731].  The  plaintiff  in 
error  then  sued  out  a  writ  of  error  from  this 
court. 


TSkyrE,—As  to  inteniatt  ettmmerce:  reiiulation  of: 
power  of  Congrtts:  how  far  erduafw,— see  note  to 
Gloucester  Ferry  Co.  v.  Penn8ylvania.J!9: 158. 

As  to  power  of  ConaresH  to  control  commerce:  state 
Siatute,  when  valid  as  l>eing  a  regulation  of  commerce: 
drummers;  vessels:  raUways:  telegraph  companies: 


state  tax  on  commerce^  when  fnixilid,— see  note  to 
Harmon  v.  Chfcaffo,  37:  216. 

As  to  i^irisdiction  of  Federal  over  state  courtK 
necesiiitv  of  Federal  question:  what  cmistitutes  Fed' 
eral  question^— see  note  to  Hambila  v. Western  Land 
€0.87:207. 

lU  U.K. 
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OasoRNB  y.  State  or  Flouida. 


652-^55 


Mr.  John  E.  Hartridfl^e  for  plaintiff  in 


Mt,  W.  B.  Lamar,  Attorney  General  of 
Florida,'  for  defendant  in  error. 

Mr.  Justice  Peckham  delivered  the  opinion 
</l  the  court: 

The  criminal  proceedings  against  the  plain- 
tiff in  error  were  taken  by  virtue  of  a  statute 
of  Florida,  known  as  chapter  4115,  approved 
June  2, 1893.  The  9th  section  of  that  chapter 
provides  that  '*  no  person  shall  engage  in  or 
manage  the  business,  profession,  or  occupation 
mentioned  in  this  section,  unless  a  state  license 
•hall  have  been  procured  from  the  tax  col- 
lector, which  license  shall  be  issued  to  each 
person  on  receipt  of  the  amount  hereinafter 
provided,  together  with  the  county  iudgc's  fee 
of  25  cents  for  each  license,  and  shall  be 
aigned  by  the  tax  collector  and  the  county 
judge,  and  have  the  county  judge's  seal  upon 
It.  Counties  and  incorporated  cities  and  towns 
may  impose  such  further  taxes  of  the  same 
kind  upon  the  same  subjects  as  they  may 
deem  proper  when  the  business,  profession,  or 
occupation  shall  be  engaged  in  within  such 
«ounty,  city,  or  town.  The  tax  imposed  by 
•uch  city,  town,  or  county  shall  not  exceed  50 
per  cent  of  the  state  tax.  But  such  city, 
town,  or  county  may  impose  taxes  on  any  busi- 
ness, profession,  or  occupation  not  mentioned 
In  this  section,  when  engaged  in  or  managed 
within  such  city,  town,  or  county.  No  lict^nse 
shall  be  issued  for  more  than  one  year,  and  all 
licenses  shall  expire  on  the  1st  day  of  October 
of  each  year,  but  fractional  licenses,  except  as 
hereinafter  provided,  may  be  issued  to  expire 
on  that  day  at  a  proportionate  rate,  estimating 
from  the  1st  day  of  the  month  in  which  the 
license  is  so  issued,  and  all  licenses  may  be 
transferred,  with  the  approval  of  the  comp- 
troller, with  the  business  for  which  they  were 
taken  out,  when  there  is  a  bona  fide  sale  and 
-6581  transfer  *of  the  property  used  and  em- 
ployed in  the  business  as  stock  in  trade,  but 
"•uch  transferred  license  shall  not  be  held  good 
for  any  longer  time,  or  for  any  other  place, 
than  that  for  which  it  was  originally  issued.*' 

There  are  various  subdivisions  to  this  sec- 
tion not  herein  set  forth,  and  they  enumerate 
•divers  occupations  and  professions,  the  mcm- 
t)ers  of  which  are  reoulred  to  procure  a  license 
«nd  to  pay  annually  therefor  the  amounts 
atated  in  those  subdivisions. 

The  12th  subdivision  provides,  among  other 
things,  that  *'all  express  companies  doing  busi- 
neu  in  this  state  shall  pay  in  cities  of  15,000 
inhabitants  or  more  a  license  tax  of  $200;  in 
oitiea  of  10.000  to  15.000  inhabitants.  $100; 
In  cities  of  5,000  to  10.000  inhabitanU,  $75;  in 
•dtieaof  8,000  to 5.000  inhabitants.  $50;  in  cities 
of  1,000  to  8.000  inhabitants,  $25;  in  towns 
and  villagei  of  less  than  1.000  and  more  than 
50  inhabitants,  $10.  Any  express  company 
violating  this  provision,  and  any  person  that 
Icnowinffly  acts  as  agent  for  any  express  com- 
pany before  it  has  paid  the  above  tax,  payable 
by  such  company,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  sball  be 
punished  by  a  fine  of  not  less  than  $50,  or 
oonflned  in  the  county  jail  not  less  than  six 
months." 

In  addition  to  the  criminal  penalty  above 
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set  forth,  §  10  provides  that  the  payment  of 
all  licenses  taxed  may  be  enforced  by  the  seiz- 
ure and  sale  of  property  by  the  collector. 

The  plaintiff  in  error  assigns  two  grounds 
upon  which  he  seeks  for  a  reversal  of  the  judg- 
ment of  the  state  court.  One  is  based  upon 
the  allegation  that  the  statute,  so  far  as  re- 
gards the  Southern  Express  Company  or  him- 
self as  its  agent,  violates  the  commerce  clause 
of  the  Federal  Constitution,  in  that  it  assumes 
to  regulate  interstate  commerce.  The  second 
ground  is  that  the  statute  is  not  sufficiently  de- 
terminate, definite,  and  certain  in  its  character 
upon  which  to  ascertain  the  amount  to  be 
paid  for  licenses. 

It  may  be  here  assumed  that  if  the  statute 
applied  to  the  ^express  company  in  re-  [654 
lution  to  its  interstate  business,  it  would  be  void 
as  an  attempted  interference  with  or  regulation 
of  interntate  commerce. 

The  particular  construction  to  be  given  to 
this  state  statute  is  a  question  for  the  state 
court  to  deal  with,  and  in  such  a  case  as  this 
we  follow  the  construction  given  by  the  state 
court  to  the  statutes  of  its  own  state.  Lt^i 
tpell  V.  Warren,  67  U.  8.  2  Black,  699  [17:  26f 
New  York  v.  Weaver,  100  U.  8.  639,  641  [2,' 
705];  NobU  V.  mtehell,  164  U.  8.  867,  872 
[ante,  472,  478]  and  cases  there  cited. 

The  supreme  court  of  Florida  has  construed 
the  9th  section  of  this  act  and  has  held  in 
express  terms  that  it  does  not  apply  to  or  af- 
fect in  anv  manner  the  business  of  this  com- 
pany, which  is  interstate  in  its  character;  that 
it  applies  to  and  affects  only  its  business 
which  is  done  within  the  state,  or  is,  as  is 
termed,  "local"  in  its  character,  and  it  has 
held  that,  under  that  statute,  so  long  as  the  ex- 
press company  confines  its  operations  to  ex- 
press business  that  consists  of  interstate  or  for- 
eign commerce,  it  is  wholly  exempt  from  the 
legislation  in  question.  It  has  added,  how- 
ever, that  under  the  provisions  of  the  statute, 
if  the  company  engage  in  business  within  the 
state  of  a  local  nature  as  distinguished  from 
an  interstate  or  foreign  kind  of  commerce,  it 
becomes  subject  to  the  statute  so  far  only  as 
concerns  its  local  business,  notwithstanding  it 
may  at  the  same  time  engage  in  interstate  or 
foreign  commerce.  In  other  words,  this  stat- 
ute as  construed  by  the  supreme  court  of 
Florida  does  not  exempt  the  express  company 
from  taxation  upon  its  business  which  is  solely 
within  the  state,  even  though  at  the  same 
time  the  same  company  may  do  a  business 
which  is  interstate  in  its  character,  and  that  as 
to  the  latter  kind  of  business  the  statute  does 
not  apply  to  or  affect  it.  As  thus  construed 
we  have  no  doubt  as  to  the  correctness  of  the 
decision  that  the  act  does  not  in  any  manner 
violate  the  Federal  Constitution. 

The  case  of  Cruteher  v.  Kentucky,  141  U.  8. 
47  [85:  649],  is  not  in  the  slightest  degree  op 
posed  to  this  view.  The  act  which  was  held 
to  be  in  violation  of  the  Federal  Constitution  in 
that  case  prohibited  the  agent  of  a  foreign  ex- 
press company  from  carrying  on  business  at  all 
in  thatstate  without  flrst^obtaininga  li  [655 
cense  from  the  state.  The  company  was  thua 
prevented  from  doing  any  business,  even  of  an 
interstate  character,  without  obtaining  the  li- 
cense in  question.  The  act  was  held  to  be  ft 
regulation  of  interstate  commerce  in  its  appli- 
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cation  to  rorpor&tionR  or  awociatioDS  eugsf^  court  iioder  the  6ih  lectlnn  of   tbs   act   of 

InlhalbuBinem,  and  ihfti  subject  was  held  to  he-  March  3. 1891,  iipoo  appeals  or  writs  of  error 

lonKezcluHiTely  to  nalional  and  not  siaielegis-  laken  direct  from  tbe  circuit  or  district  couru 

laiion.  of  the  United  Stities  to  ibis  court.    By  ths 

It  has  DCver  been  held.  boweTer,  that  when  lait  subilivision  of  g  5  of  that  act  It  Is  pro- 

the  bustncbB  of  the  compauf  which  Is  wholly  Tided  that    "  nothing  la   this  act  shall  affect 

within  the  stale  la  but  a  mere  incident  to  its  the  jiirifidlcllon  of  lUe  supreme  court  in  case* 

inlerstato  bunlncse,  such  fad   would  furnish  appealed   from  the  hlgheBt  court  of   a  slate, 

any  obi'lacle  to  the  valid  taxation  bj  the  stale  nor  the  cooHlructlon  of  the  statute  proTldlng 

of  the  business  of  liie  company  which  Is  on-  for    Ihe  review  of    such   cases."    The   casea 

lircly  local.     Bo  long  aa  the  regulation  u  to  above  cited  nrietnated  In  tbeclrcuit  courts  of 

Um  license  or  taxation  does  not  refer  to  aod  is  the  United  States,  and  were  brought  direct  by 

not  imposed  upon  the  business  of    the  com-  appenl  or  writ  of   error  to  Ibis  court.     This 

pany  which  is  Intcrslate,  lliere  is  no  Interftr-  case  comes  here  by  writ  of  error  to  the  au 

enc«  with  Ibnt  commerce  by  the  state  sialiile,  preme  court  ot  a  stale,  nnd  our  Jurisdiction 

It  was  stated  by  Mr.  Justice  Bradley,  in  the  to  review  that  Judgment  is  eml>rnci'd  in  U.  S. 

course  of    his   opinion  In  the  Gmtdier  Ca*e,  Rev.   Btat.  §  706.     In  exercisiog  JurlsdIctioD 

that  "  taxes  or  license  fees  in  good  faith,  Im-  under  that  section  we  do  not  review  such  a 

posed  exclusively  on  express  business  carried  question  as  Is  here  presented  by  plaintiff  in 

on  wholly  within  the  state,  would  be  open  to  error. 

no  such    objecllon,"  cu.,  an  objection    that  Upon  the  construction  given  it  by  the  slate 

the   lax  or   license  was    a    regulation  of   or  court  thesiatute  does  not  vlolateany  provision 

that  it  improperly    affected    interstate   com-  of  the  Federal  Constitution,  and  lhejti4gm«nt 

merce.     We  have  no  doubt  Ibat  this  is  a  cor-  of  t/iat  court  it  ther^or*  a^rmed. 
rect  statement  of  the  law  in  that  regard.     The 

statute  herein  differa  from  th«  cases  where  

Matutes  upon  this  subject  have  been  held  void, 
because  in  those  cases  the  slatutea  prohibited 

the  doing  of  any  business  In  the  stale  what-  JESS  NOFIRE  tt  al..  Fljfa.  in  Err ,  [GAT 
ever  unless  upon  the  payment  of  the  fee  or  o. 
tax.    It  was  said  as  to  iLose  cases  that  as  the  UNITED  STATES, 
law  made  the  payment  of  Ibe  fee  or  Ihe  ob- 
taining of  the  license  a  condition  to  the  right  (See  B.  C.  Eteporier'a  ed.  tST-CSS.) 
to  do  any  business  whatever,  whether  inler- 

■tataorpurely  local,  it  was  on  that  account  a  Marriage   tiem»«—eUrk    de  faelo—eitiatnt  of 

regulation  of  interstate  commerce,  and  there-  Gherokee  Satian. 

fore  void.    Here,  however,  under    the  con-  ,    _.  _  ,  „  ,.  ..  ,    „_„.,,  „.^._  »„„_  _. 

.truclion  asgiven  by  the  state  court,  the  com-  •■  JI-^^-^'^'i.J.^trpi^^trti'.Ta'.^ 

nany  suffers  no  harm  from  the  provisions  of  „torr  prerequtaiiet  tli^reio  had  been  oompUaA 

the  statute.     It  can  conduct  Its  interstate  busi-  ^i^li 

ness  without  psylng  the  slightest  heed  to  the  g.   ^  ^^„  ,1,0  K  permitted  by  "»  olerk  and  hto 

act,  Ijecause  it  does  not  apply  to  or  In  any  de-  deputy  to  iSgn  their  nHmes,  and  baa  charseottb* 

gree  affect  the  company  In  regard  to  that  por-  office,  and  iraniacts  all  the  busineaa,  and  whoa*- 

Uon  of  its  business  which  It  bos  the  right  to  acta  are  recognlnd   by  theoi.  is  an  offloer  d« 

conduct  without  regulation  from  the  stale.  faetn.it  nocdtjure,  andamaiTlsBeltcenaeilBiMd. 

The  company  In  this  case  need  lake  out  no  11-  by  bim  in  ibu  clerk's  naina  Is  valtiL 

SSOJcenBe  and  pay*no  tax  for  doing  Interstate  &    A  wblteman  wboiouarbt  tolwoomeaoIilBeiiaf 

business,  and  the  statute  is  therefore  valid.  the  Cherokee  Nation  took  all  the  siepa  ba  anp- 

The  second  ground  (or  holding  the  statute  powdnccessary Iberefot.oonsideredhlmself  suck 

Toid  is  that  it  is  not  sufflcleBlly  delermlnate,  "l'-^^-"'!  *"r^"'"«'T'''».'"ii?- ''''',.'~?t 

definite,  and    certain    in    lis    character  upon  ^^  '°  J":  I'.u-aVSdopUon'^Xt  JStl» 

which  to  ascCTtftIn  the  amount  lo  be  paid  for  ^^^                „,  defermintnr  th.  Jurladlctloa 

licenses.     This  ground    furolshw    no  reason  „,  ^^  o,„mj  ^^^  „,  „  indictment  tor  hb 

for  ioterferenre  by  this  court.     Whether  the  mgrder. 

statute  be  sufflclentiy  determinate  or  certain  [No.  678.] 

In  its  character  upon  which  to  ascertain  the  „  ,     .     ,  „       ,      .,   ,„„„      „    .j  j  t 

•mount  to  be  paid  for  a  license  is  a  q.iestlon  SubmttUd  Deetmber  15,  189B.    Headed  Jan^t- 

of  tha  construction  of  the  stale  siatute  which  <"■*  ■*■  '°^- 

■*  to  the  proper  construction  and  sufficiency  -f  ,U""«1  i-^'^*.  '<"  ^^"^*'"'."',^w'f!  "l 

of  such  a  statute  Is  conclusive  upon  us.    The  Arliansas  10  review  a  Judgment  of  Uiat  court 

learned  counsel   tor  plaintiff  in Vrror  Is  mis  jf  conviction  of  Jess  fioBre  and  John  Noflre 

Uken  in  assuming  that  this  court  has  any  more  Jor  the   murder  of   Fred    Ruiberrord.  at  ibe 

power  than  formerly  to  review,  upon  a  wril  of  Cherokee    Nation,     In    the    India 

error  from  a  slate  court,  the  determination  of  ^^f*-    with   'nstruchona  to  su 

tbat  court  in  regard  to  the  particular  construe-  derendanta  to  lb 

tlon  to   be  given    lo   the  statutes  of   its  own    J*'"""- 

■tftte.     The  esses  of   Ilorntr  v.  (Tnited  Slated  Kim.— At  tnnrtt  ofiie  laelooMar  wlun  eattd. 

m.. !i,  i«  0.  8.  Ml  m.m<.^i  a.r^'.  j:'St„^i!S:^„i£ii£^' 

BoutUm   A  T.   O.  B.   Oo.  150  U.  8.   171  [37;  am  lofvrUdtcti-ni of  VnOeilStata  draHttcmtit- 

IMl],    have  DO  bearing   upon  this  question,  pmdingon  partif-a>uiTttUlem*.»eeuotn  to  ^noir 

They  both  refer  to  Ibe  Jurisdiction  of   this  v.  QceeDaiwli,l:eta. 

SSS  in*  U.S. 
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The  facts  arc  stated  in  the  opinion. 
No  counftel  for  plaintilTs  in  error. 
Mr.    Edward    B.    Whitney,    Assistant 
Attorney  General,  for  defendant  in  error. 

Mr.  Jasticc  Brewer  delivered  the  opin- 
ion of  the  court : 

Plaintiffs  in  error  were  indicted  in  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas  for  the  murder 
of  Fred  Rutherford  **at  tlie  Cherokee  Nation 
in  the  Indian  country,"  on  Decemher  15, 
1805.  They  were  tried  in  May,  1896,  found 
guilty  by  the  jury,  and,  on  June  12,  the 
▼erdict  having  been  sustained,  they  were 
sentenced  to  be  hanged. 

Tile  principal  question, and  the  only  one  we 
658]deein  it  'necessary  to  notice,  is'as  to  the 
jurisdiction  of  the  court.      The  defendants 
were  full-blooded  Cherokee  Indians.     The 
indictment  chare:ed  that  Hutherford  was  **  a 
white  man. and  not  an  Indian,  '*  but  testimony 
was  offered  for  the  purpose  of  showing  that 
although  a  white  man  he  had  been  adopted 
into  the  Cherokee  Nation,  which,  if  proved, 
would  oust  the  Federal  court  of  jurisdiction 
within   the  rule  laid  down    in  Alberty   y. 
VniUd  States,  162  U.  S.  499  140:1051J.     In 
that  case  it  was  held  that  the  courts  of  the 
Nation  have  jurisdiction  over  offenses  com- 
mitted by  one  Indian  upon  the  person  of  an- 
other, and  this  includes,  by  virtue  of  the 
statutes,  both  Indians  by  birth  and  Indians 
by  adoption.     The  Cherokee  Nation  claimed 
Jurisdiction  over  the  defendants.    This  claim 
was  denied  by  the  circuit  court,  which  held 
that  the  evidence  of  Rutherford's  adoption 
by  the  Nation  was  not  sufficient,  and  that 
therefore  the  United  States  court  had  juris- 
diction of  the  offense.      An  amendment  in 
1866  to  ^  6  of  article  8  of  the  Cherokee  Con- 
stitution gives  tlie  following  definition  of 
citizenship:     ''All  native-bom  Cherokees, 
all  Indians,  and  whites  legally  members  of 
the  Nation  by  adoption,     .     .     .     and  their 
descendants,  who  reside  within  the   limits 
of  tlie  Cherokee  Nation,  shall  be  taken  and 
be  deemed   to  be  citizens  of  the  Cherokee 
Nation."    Laws  of   Cherokee  Nation   1892, 
p.  88.     The  Cherokee  statutes  make  it  clear 
that  all  white  men  legally  married  to  Chero- 
kee women  and  residing  within  the  Nation 
are  adopted  citizens.    Laws  of  Cherokee  Na- 
tion 1892,  pp.  829  and  following,  §§    659- 
666,  667.      Section  659  requires  that  before 
•uch  marriage  shall  be  solemnized  the  party 
shall  obtain  a  license  from  one  of  the  dis- 
trict clerks.      Sections  660  and  661  provide 
that  one  applying  for  such  license  shall  pre- 
sent to  the  clerk  a  certificate  of  good  moral 
character,  signed  by  at  least  ten  respectable 
citizens  of  the  Cherokee  Nation,  and  shall 
mlao  take  an  oath  of  allegiance.     On  October 
4,    1894.    Rutherford   was  married  to  Mrs. 
Botsy  Holt,  a  Cherokee  woman.     The  mar- 
riage license,  with  the  certificate  of  the  minis- 
ter of  the  performance  of  the  ceremony,  and 
the  indorsement  of  the  record  of  the  certifi- 
cate, is  as  follows : 
659]  'Marriage  License. 

Cherokee  Nation,  Tahlequah  District. 
To  any  person  leeally  authorized,  greeting: 

Tou  are  hereby  authorized  to  join  in  the 
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holy  bonds  of  matrimony  and  celebrate  the 
rites  and  ceremonies  of  marriage  between 
Mr.  Fred  Rutherford,  a  citizen  of  the  United 
States,  and  Mis'  Betsy  Holt,  a  citizen  of  the 
Cherokee  Nation,  and  you  are  required  to 
return  this  license  to  me  for  record  within 
thirty  days  from  the  celebration  of  such  mar- 
riage, with  a  certificate  of  the  same  appended 
thereto  ahd  signed  by  you. 

Given  under  my  hand  and  seal  of  office 
this  the  28th  day  of  August,  1894. 

R.  M.  Dennenberg, 
Deputy  Clerk,  Tahlequah  District, 

[Seal  of  Tahlequah  District,  Cherokee  Natioa.l 

This  certifies  that  Mr.  Fred  Rutherford, 
of  Tahlequah  district,  C.  N.,  I.  T.,  and 
Mrs.  Betsy  Holt  of  Tahlequah  dist.,  Chero- 
kee Nation  I.  T.,  were  by  me  united  in  the 
bonds  of  marriage  at  my  home  on  the  4th 
day  of  October,  in  the  year  of  our  Lord  eight- 
een hundred  and  ninety- four,  conformable 
to  the  ordinance  of  God  and  the  laws  of  the 
Cherokee  Nation. 

Evans  P.    Robertson, 
Minister  of  the  Gospel. 
8.   £.  Robertson, 

Witness  present  at  the  Marriage. 

I  hereby  certify  that  the  within  certificate 
of  marriage  has  this  day  been  by  me  recorded 
on  page  28,  Record  of  Marriages,  in  the 
clerk's  oflSce  in  Tahlequah  district,  Chero- 
kee Nation,  this  Feb.  i,  1896. 

Arch  Spears, 
Deputy  Clerk,  Tahlequah  District, 
Cherokee  r^ation. 
[Seal  of  the  Tahlequah  District,  Cherokee  Nation.! 

4 

The  performance  of  the  marriage  ceremony 
was  also  proved  by  the  minister,  a  regularly 
ordained  Presbyterian  preacher.  T.  W.  Trip- 
le It  was  the  clerk  of  the  Tahlequah  district 
at  the  date  of  this  certificate.  R.  M.  Dennen- 
berg was  his  deputv,  *but  at  the  time  [060 
of  tne  issue  of  the  license  both  the  clerls  and 
his  deputy  were  absent  and  the  signature 
of  the  deputy  was  signed  by  John  C.  Den- 
nenberg, his  son.  The  clerk,  the  deputy, 
and  his  son,  each  testified  that  the  latter  was 
authorized  to  sign  the  name  of  the  clerk  or 
the  deputy  in  the  absence  of  either,  and  that 
the  business  of  the  otfice  was  largely  trans- 
acted by  this  young  man,  although  oot  a  reg- 
ularly appointed  deputy.  He  made  quar- 
terly reports,  fixed  up  records,  and  issued 
scrip,  and  his  action  in  these  respects  was 
recognized  by  the  clerk  and  the  Nation  as 
valid.  No  petition,  as  required  by  the  stat- 
ute, was  found  among  the  papers  of  the  office, 
but  there  was  testimony  that  all  the  papers 
of  the  oflice  had  been  destroved  by  fire  since 
the  date  of  the  marriage  license,  and  the 
younger  Dennenberg  testified  tliat  a  petition 
was  presented  containing  the  names  of  ten 
citizens;  that  he  could 'not  remember  the 
names  but,  at  the  time,  made  inquiry  and  sat- 
isfied himself  that  they  were  all  respectable 
Cherokee  citizens.  There  was  testimony  alsa 
that  Rutherford  offered  to  vote  at  an  elec- 
tion subsequent  to  his  marriage;  that  his 
vote  was  challenged,  and  on  inquiry  it  was 
ascertained  that  he  was  a  Cherokee  citizen. 
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♦nd  his  vote  received.  Upon  thcae  facts  the 
question  is  presented  \^'licther  Rutherford 
\('a3  a  Cherokee  citizen  by  adoption.  The 
circuit  court  held  that  the  evidence  was  in- 
suflicient  to  show  that  fact,  and  that  there- 
fore that  court  had  jurisdiction. 

With  this  conclusion  we  are  unable  to  con- 
cur. The  fact  that  an  oHlcial  marria^^e  li- 
cense was  issued  carries  with  it  a  presump- 
tion that  all  statutory  prerequisites  thereto 
had  been  complied  with.  This  is  the  gen- 
eral rule  in  respect  to  ofllcial  action,  and 
one  who  claims  that  any  such  prerequisite 
did  not  exist  must  aftlrmatively  show  the 
fact.  Bank  of  United  Slates  v.' Dandridge, 
25  U.  8.  12  Wheat.  64,  70  [e$ :  552,  554]  ; 
Bankin  v.  Hoyt,  45  U.  8.  4  How.  827  [11 : 
W6]  ;  Butler  v.  Maple$,  76  U.  8.  9  Wall.  766 
ri9 :  822]  ;  Weyauwega  v.  Ayling,  99  U.  8. 
112  [25 :  470]  ;  OomaUs  v.  Ross,  120  U.  8.  605 


[80:  801]  ;  Callaghan  v.  Myers,  128  U.  8.  617 
[82 :  547]  ;  Keyser  ▼.  Hitz,  133  U.  8.  138  [33 : 
^81]  ;  Knox  County  v.  Ninth  Nat  Bank,  147 
U.  8.  91,  97  [37:  93,  951.  In  this  last  case 
it  is  said  :  **It  is  a  rule  of  very  general  appli- 
cation that  where  an  act  is  done  which  can 
661]be  done*]egally  only  after  the  perform- 
ance of  some  prior  act  proof  of  the  later  car- 
ries with  it  a  presumption  of  the  due  per- 
formance of  the  prior  act." 

It  is  true  that  the  youneer  Dennenberg, 
who  signed  the  marriage  license,  was  nei- 
ther clerk  nor  deputy,  but  he  was  an  officer 
^  facto,  if  not  deiure.  He  was  permitted  by 
the  clerk  and  the  deputy  to  sign  their  names ; 
he  was  the  only  person  in  charge  of  the  office : 
he  transacted  the  business  of  ~the  office,  and 
his  acts  in  their  behalf  and  in  the  discharge 
of  the  duties  of  the  office  were  recognized  by 
them  and  also  by  the  Cherokee  Nation  as 
valid.  Under  those  circumstances  his  acts 
must  be  taken  as  official  acts,  and  the  license 
which  he  issued  as  of  full  legal  force.  As 
to  third  parties,  at  least,  he  was  an  officer 
4e  facto;  and  if  an  officer  de  facto,  the  same 
Tafidity  and  the  same  presumptions  attached 
to  his  actions  as  to  those  of  an  officer  de 
jure. 

Again,  it  is  evident .  that  Rutherford  in- 
tended to  change  his  nationality  and  become 
■ft  Cherokee  citizen.  He  took  the  steps  which 
the  statute  prescribed  and  did,  as  he  sup- 
posed, all  that  was  requisite  therefor.  He 
was  marrving  a  Cherokee  woman,  and  thus 
to  a  certain  extent  allying  himself  with  the 
■Cherokee  Nation.  He  sought  and  obtained 
the  license  which  was  declared  legally  pre- 
requisite to  such  marriage  if  he  intended  to 
become  an  adopted  citizen  of  that  Nation. 
That  he  also  obtained  a  marriage  license 
from  the  United  8tate8  authorities  does  not 
disprove  this  intention.  It  only  shows  that 
be  did  not  intend  that  there  should  be  any 

auestion  anywhere,  by  any  authority,  as  to 
le  validity  of  his  marriage.  He  asserted 
and  was  permitted  to  exercise  the  right  of 
■uffrage  as  a  Cherokee  citizen.  8uppose, 
during  his  lifetime,  the  Cherokee  Nation 
had  asserted  Jurisdiction  over  him  as  an 
adopted  citizen,  would  he  not  have  been  es- 
topped from  denying  such  citizenship?  Has 
death  changed  the  significance  of  his  actions? 
Tlie  Cherokee  Nation  not  only  recognized 
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the  acts  of  young  Dennenberg  as  the  acts  of 
the  clerk,  but  since  the  death  of  Rutherford 
it  has  asserted  its  jurisiliction  over  the  Chero 
kees  wiio  did  the  killing — a  jurisdiction 
which  is  conditioned  upon  the  fact  that  the 
party  killed  was  a  Cherokee  citizen. 

*It  appears,  therefore,  that  Ruther-  [662 
ford  sought  to  become  a  citizen,  took  all  the 
steps  he  supposed  necessary  therefor,  con- 
sidered himself  a  citizen,  and  that  the  Chero- 
kee Nation  in  his  lifetime  recognized  him 
as  a  citizen  and  still  asserts  his  citizenship. 
Under  those  circumstances,  we  think  it  must 
be  adjudged  that  he  was  a  citizen  b^  adop- 
tion, and  consequently  the  jurisdiction  over 
the  offense  cliarged  herein  is,  by  the  laws 
of  the  United  States  and  treaties  with  the 
Cherokee  Nation,  vested  in  the  courts  of  that 
Nation. 

T7ie  judgment  of  tJie  Circuit  Court  must  be 
reversed.Knd.  the  case  remanded,  with  instruc- 
tions to  surrender  the  defendants  to  the  dul  j 
constituted  authorities  of  the  Cherokee  Na- 
tion. 


WILLIAM   G.    FORD.  Jr.,   and   Louis  P. 

Levy,  Appta., 

V. 

DELTA  &  PINE  LAND  COMPANY  et  aL 
(See  8.  C.  Reporter's  ed.  66S-(R8J 

Exemptions  from  taxation,  extent  of—asmtt 
menis  for  local  improvements— dicds,  when  noi 
evidence  of  payment— punctuation  of  statute 
— subsequent  legislation. 

1.  Exemptions  from  taxation  are  to  be  strictly 
conslrued,  and  no  claim  of  exemption  can  besos- 
tttlned  unless  witbln  the  express  letter  or  Um 
necessary  scope  of  the  exemptiniir  clause. 

2,  An  exemption  by  the  charter  of  a  corporatkm 
from  the  taxation  of  capital  stock  and  of  prop- 
erty and  effects  of  the  company  does  not  extend 
to  other  property  not  necessary  for  its  businesii, 
which  Is  acquired  under  the  authority  of  a  sub- 
sequent  act  of  the  legislature  contaioinr  no 
exemption  clause. 

8.  A  clause  ezemptlnflr  from  taxation  does  not  re- 
lease the  property  so  exempted  from  liability  for 
assessments  for  local  Improvements. 

4.  Deeds  from  the  auditor  of  a  state  redtfog  that 
lands  have  been  sold  to  the  state  for  taxes,  and 
thatthe  grantee  has  paid  a  certain  amount  *^d 
full  of  all  the  state  and  connty  taxes,**  executed 
in  pursuance  of  Miss,  act  March  18, 1878;  are  not 
evidence  of  a  prior  payment  and  discharge  of 
levee  taxes  payable  to  another  trlbunaL 

fi.  Punctuation  of  a  statute  Is  not  deolslv*  of  the 
construction. 

5.  A  contract  beyond  the  power  of  the  state  to 
disturb  is  created  by  the  acceptance  on  the  part  of 
the  holders  of  claims  against  a  levee  board  of  the 
proposition  made  by  Hiss,  act  Feb.  18. 1887,  for  ths 
liquidation  of  the  liabilities  incurred  for  levee 

NOTS.— As  to  exemption  from  toxatUm:  whether  a 
contract  or  Hot;  net  implied,— see  note  to  Tucker 
V.  Ferfruson,  Zt:  805. 

An  to  Mlc  of  lands  for  tares:  strict  eomptianrewUk 
rtalute  necessary,— see  note  to  Wiliiama  v.  Peytoo. 
4:  518. 

As  to  power  of  states  to  tax^  see  note  to  DobMni 
V.  Erie  County  Comrs.  10: 1022. 
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pforpotes  by  the  Issue  of  bonds  and  assessments 
on  the  lands  benefited:  and  the  taxes  rccoivod  and 
lADdSBOldfor  nonpayment  of  taxes  are  a  trust 
fund  which  cannot  be  diverted  by  subsequent 
tafftelation. 

[No.  25.] 

Argued  October  IC,  19,  1S96.    Decided  January 

4, 1807. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi  dismissing  a  suit  in  equity 
brought  by  Wm.  G.  Ford,  Jr.,  etal.,  plain- 
tiffs, af^ainst  the  Delta  &  Pine  Land  Company 
H  al.,  defendants,  to  quiet  the  title  of  the  plain- 
tiffs to  certain  lands  therein  described.  Af- 
ftrmedm 

Bee  same  case  below,  43  Fed.  Rep.  181. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  bill  in  equity  filed  in  the  circuit 
«ourt  of  the  United  States  for  the  southern  dis- 
trict of  Mi88is8ippi,on  February  27, 1889.by  the 
mppellants  as  complainants  to  quiet  their  title 
to  certain  lands  therein  described.  Upon  final 
hearing,  on  August  15,  1890,  a  decree  was  en- 
tered dismissing  the  bill  (43  Fed.  Rep.  181), 
from  which  decree  the  complainants  have  ap- 
pealed to  this  court. 

Complainants'  chain  of  title  is  as  follows: 
1st.  A  patent  on  March  13.  1853,  from  the 
United  States  to  the  state  of  Mississippi,  under 
the  act  of  September  4, 1841  (5  Stat,  at  L.  453), 
mDd  September  28,  1850  (9  Stat,  at  L.  519).  2d. 
Oonveyancea  from  the  state  of  Mississippi 
made  during  the  years  1853  to  1856,  inclusive, 
to  £.  F.  Potts  and  others,  these  grantees  hav- 
ing entered  the  lands  with  scrip  issued  by  the 
Secretary  of  State  under  the  acts  of  March 
16  and  March  16,  1852,  providing  for  the  con- 
straction  of  levees  upon  the  Mississippi  river. 
Miss.  Laws  1852,  pp.  33,41.  8d.  Deeds  from 
the  grantees  of  the  state  and  their  privies  in 
loterett.  in  the  years  1871  and  1872,  to  the 
Belma.Marion.  ft  Memphis  Railroad  Company, 
made  under  the  authority  of  an  act  of  the  legis- 
lature of  the  state,  approved  July  21, 1870,  au- 
thorizing the  conveyance  of  lands  to  such  com- 
panv  in  payment  of  subscription  to  its  capital 
stock.  Miss.  Laws  1870,  chap.  220,  p.  566. 
'6Mc]4th.  Deeds  from  the  state  of  'Mississippi 
to  the  railroad  company,  of  date  March  18, 
1878.  executed  under  authority  of  an  act  of 
the  legislature,  approved  March  16, 1872  (Miss. 
Laws  1872.  chap.  75.  p.  813).  providing  that 
mil  lands  which  had  been  sohl  to  the  railroad 
•companj,  and  which  had  become  forfeited  to 
the  state  for  nonpayment  of  taxes,  might  be 
bought  by  that  company  from  the  state  at  2 
•cents  per  acre,  upon  satisfactory  proof  that 
DOt  less  than  25  miles  of  the  company's  road 
had  been  built;  and  also  that  in  all  cases  in 
which  the  lands  had  been  forfeited  to  or  pur- 
chased b^  the  levee  boards  in  any  of  the  levee 
districts  m  the  state  and  were  held  and  claimed 
br  them  for  the  nonpayment  of  levee  taxes 
the  said  boards  were  required  to  arrange  for 
the  payment  of  such  taxes  by  receiving  there- 
for the  bonds  of  the  said  districts.  5th.  Deeds 
from  the  United  States  marshals  for  the  north- 
ern and  southern  districts  of  Mississippi  to  the 
complainants,  executed  August  1,  1887,  and 
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February  5,  1889,  under  sales  made  pursuant 
to  a  judgment  and  decree  rendered  on  July 
6,  1886,  by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Mississippi 
in  the  case  of  Timpsonv.  Selma,  M.  <£  M,  R.  Co. 
The  title  of  the  defendant  was  based  upon 
vaiious  statutes  of  the  state  of  Mississipni. 

f)roviding  for  repairing  and  perfecting  the 
evees  of  the  Mississippi  river  in  certam 
counties,  and  making  assessments  upon  all 
the  lands  within  certain  boundaries  for  the 
cost  of  such  improvements,  and  originated  iz: 
tax  sales  made  for  the  nonpayment  of  such  as- 
sessments. 

Messrs.   Casey  Toung^   and  Michael   F, 
MeCullen  for  appellants. 
Mr.  Frank  Johnston  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

We  premise  by  saying  that  this  case  involves 
over  200  different  tracts  of  land  in  nine  separate 
counties,  and  amounting  to  112,160  acres;  that 
the  titles  to  these  various  tracts  as  claimed  by 
^complainants  are  not  all  deraigned  by  [66a 
the  same  conveyances  or  subject  to  the  same 
conditions;  that  in  consequence  the  many  ques- 
tions discussed  so  elaborately  by  counsel  in 
their  brief  and  in  oral  arguments  do  not  affect 
alike  all  the  tracts.  We  shall  not  attempt  to 
consider  all  the  questions  presented,  but  have 
endeavored  to  select  those  which  are  necessary 
for  a  final  determination  of  the  case.  We  be- 
lieve that  the  title  to  every  tract  falls  within 
the  scope  of  those  we  shall  discuss,  and  that 
the  propositions  laid  down  are  decisive  of  the 
riirhts  of  the  parties  hereto. 

It  is  insisted  that  the  lands  while  held  by 
the  railroad  company  were,  by  virtue  of  cer- 
tain clauses  in  its  charter,  exempt  from  the 
levee  assessments,  and  we  understood  counsel, 
in  their  argument  at  the  bar.  to  state  that  this 
question  stands  in  the  forefront  of  the  case, 
and  that  upon  its  decision  in  favor  of  the  com- 
plainants their  rights  depend.  The  lands 
were,  in  the  years  1871  and  1872,  conveyed  by 
their  former  owners  to  the  railroad  company 
in  payment  of  stock  subscriptions.  The  com- 
panv^  originally  known  as  the  Memphis,  Holly 
Sprmgs,  &  Mobile  Railroad  Company,  was 
chartered  by  an  act  of  the  lecrislature  of  the 
state,  of  date  November  23,  1859.  Miss.  Laws 
1859,  chap.  14,  p.  51.  Sections  19  and  21  of 
that  act  are  as  follows: 

*'Sec.  19.  That  the  capital  stock,  and  all  the 
property  and  effects  of  said  company  shall  be 
exempt  from  taxation  until  said  road  is  com- 
pleted: Provided,  Said  road  is  commenced 
within  two  years  and  completed  within  ten 
years  from  and  after  the  passage  of  this  act." 

"Sec.  21.  That  said  road  shall  be  com- 
menced in  three  years  and  completed  in  twelve 
years  after  the  passage  of  this  act." 

The  civil  war  interfering  with  the  construc- 
tion of  the  road,  on  February  20,  1867  (Miss. 
Laws  1867,  chap.  464,  p.  635),  an  act  was 
passed  reviving  the  corporation.  Section  2 
reads:  "That  said  company  shall  have  six- 
teen years  in  which  to  construct  the  said  road, 
and  shall  commence  the  same  in  three  years 
from  and  after  the  passage  of  this  act."  Sec- 
tion 8  provides:    "That  it  shall  and  may  be 
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666]  lawful  for  the  said  corporators  *to  re 
ceive  subscriptioDS  in  laud  to  the  capital  stock 
of  the  company:  Provided^  The  lands  shall  be 
within  5  miles  of  the  line  of  said  road."  On 
July  21,  1870  (Miss.  Laws  1870.  chap.  220,  p. 
666),  a  further  act  was  passed,  the  2d  section  of 
which  is:  "Tlmt  said  Selma,  Marion,  &  Mem 
phis  Railroad  Company  is  hereby  authorized  to 
receive,  in  the  way  of  subscripiion  to  the  cap- 
ital stock  of  said  company,  lands  lyinf?  any- 
where wiihin  the  limits  of  the  state  of  Missis- 
sippi." Under  the  authority  of  this  statute 
these  lands,  being  all  more  than  5  miles  from 
the  line  of  the  road,  were  conveyed  to  the  com- 
pany. Now,  the  contention  is  that  §  19  of  the 
original  statute  was  operative  to  exempt  these 
lands  from  any  charge  for  levee  assessments. 
It  is  contended  that  the  general  language,  *'thc 
capital  stock  and  all  the  property  and  effects 
of  said  company,**  includes  all  the  property 
belonging  to  the  railroad  company,  whether 
used  for  railroad  purposes  or  not;  that  it  in- 
cludes not  only  all  the  properly  which  it  ac- 
quired under  the  authority  of  its  original  char- 
ter, but  also  all  property  which  it  acquired 
under  the  authority  of  the  amendment  of  July 
21,  1870;  and,  finally,  that  the  exemption 
from  taxation  means,  not  merely  exemption 
from  all  taxes  levied  for  ordinary  purpo<«e8  by 
state,  county,  or  city,  but  also  all  assessments 
for  local  improvements.  These  propositions 
are  denied  by  the  defendant,  and  certainly  pre- 
sent the  most  important  if  not  the  vital  ques- 
tions in  the  case. 

It  is  abundantly  established  by  the  derisions 
of  this  as  of  other  courU  that  exemptions  from 
taxation  are  to  be  strictly  construed,  and  that 
DO  claim  of  exemption  can  be  sustained  unless 
within  the  express  letter  or  the  necessary  scope 
of  the  exempting  clause.  VicJ^xirg,  8.  d  P. 
R  Go.  V.  Dennin.  116  U.  8.  665.668  [29:  770. 
7711;  Chicago,  B.  d  K.  R.  Co.  v.  Jfmouri, 
Ouffey,  120  IJ.  8.  569  [30:  7321;  T^uoo  dt  M.  V. 
R  Co.  V.  Tliomas,  132  U.  8.  174  [38:  802]; 
Tagoo  d  M.  V.  R.  Co.  v.  Tazno-ifiMUisippi 
Delia  Levee  Comrs.  132  U.  8.  190  [33:  308]; 
New  Orleans  Cityd  L,  R.  Co.  v.  New  Of  leans, 
148  U.  8.  192  [36:  121];  New  York,  Sehun,  v. 
Cook.  148  U.  8.  897.  409  [37: 498.  503] ;  Keokuk 
dW.  R.  Co.  V.  Missouri,  152  U.  8.  801,  806 
[88;  450,  4531;  Winona  d  St.  P.  Land  Co.  v. 
Minnesota  (No.  1),  159  U.  8.  526  [40:  247]. 

Indeed,  there  has  been  strong  judicial  dissent 
from  the  doctrine  of  the  power  of  the  state 
667]  legislature  to  create  a  ^permanent  exemp- 
tion from  taxation.  Washington  University/  v. 
Bouse,  75  U.  8.  8  Wall.  439.  443  [19: 498.500]. 

It  has  been  frequently  decided  that  a  general 
exemption  of  the  property  of  a  corporation 
from  taxation  is  to  be  construed  as  referring 
only  to  the  property  held  for  the  transaction  of 
the  business  of  the  company.  Ramsey  County 
T.  Chicago,  M.  d  St.  P.  R.  Co.  83  Minn.  537; 
Todd  Omnty  v.  St.  Paul,  M.  d  M.  R.  Co.  38 
Minn.  168;  Illinois  C.  R.  Co.  v.  Irtin,  72  III. 
452;  Re  Steigert,  119  III.  83.  59  Am.  Rep.  789; 
StaUY.  Mansfield  Comrs.  23  N.  J.  L.  510;  State, 
New  Jersey  R.  d  lYansp.  Co,^  v.  Newark,  25 
N.  J.  L.  315;  Vermont  C.  R.  Co.  v.  Burlittg- 
ton,  28  Vt.  193;  RnUroad  Co.  v.  Beiks  County, 
6  Pa.  70;  Worcester  v.  Western  R.  Corp.  4  Met. 
564;  Tucker  v.  Ferguson,  89  U.  8.  22  Wall. 
ii27[22: 80!^];  Bank  qf  Commerce  t.  Tennessee, 
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104  U.  8.  493,  497  [26:810,812].  In  this 
latter  case,  after  referring  to  several  of  the 
authorities  just  cited,  it  was  said:  **Tlie 
doctrine  declared  in  them,  that  the  exemption 
in  cases  like  the  one  in  the  charter  before  us  ex- 
tends only  to  the  property  necessary  for  tha 
busin^ess  of  the  company,  is  founded  in  the 
wisest  reasons  of  public  policy.  It  would  lead 
to  infinite  mischief  if  a  corporation,  simply  by 
investing  its  funds  in  property  not  requireil 
for  the  purposes  of  its  creation,  could  extend 
its  immunity  from  taxation,  and  thus  escape 
the  common  burden  of  government." 

The  rule  in  Mississippi  is  the  same.  Me- 
Culloch  V.  Stone,  64  Miss.  878.  In  that  case  a 
railroad  company,  as  here,  was  authorized  to 
take  subscriptions  to  its  capital  stock,  payable 
in  land.  The  charter  also  provided  ''that  all 
taxes  to  which  said  company  shall  be  subject 
for  the  period  of  thirty  years  are  hereby  ap- 
propriated and  set  apart,  and  shall  be  applied 
to  the  payment  of  the  debts  and  liabilities 
which  the  said  company  may  have  incurred  in 
the  construction  of  said  road  or  for  m  "^ney  bor- 
rowed. .  .  .  and  it  shall  be  the  duty  of  the 
tax  collector  in  every  county,  in  each  and 
every  year,  to  give  to  said  company  a  receipt 
in  full  for  the  amount  of  said  taxes  upon  re- 
ceiving from  the  company  an  affidavit  mad» 
by  the  president  or  cashier  of  said  company 
that  the  amount  of  said  taxes  has  actually 
been  paid  and  applied  by  said  company,  durini^ 
the  *year,  inpiymentof  thedeMs  .  .  .[666 
which  receipt  bO  given  shall  be  in  full  of  all 
taxes-— county,  state,  and  municipal— to  which 
said  company  shall  be  subject."  Construing 
this  provision,  the  supreme  court  held  that 
outside  lands  (that  is,  lands  not  used  in  the 
business  of  the  company)  were  not  within  the 
exemption,  saying  on  page  894: 

*'The  business  of  a  railroad  company,  the 
property  and  instrumentalities  ordinarily 
owned  and  employed  by  them,  it  must  be  as- 
sumed, were  well  known  to  the  legislative  de- 
partment, and  it  must  also  be  assumed  that  the 
language  employed  was  used  in  reference  to 
such  business  and  property,  unless  a  contrary 
iniention  is  shown.  'All  taxes  to  which  saitl 
company  shall  be  subject'  must,  therefore,  we 
think,  be  construed  to  include  only  the  taxes 
due  upon  the  property  of  the  company  neces- 
sary to  the  construction,  equipment,  mainte- 
nance, and  operation  of  its  road.  Many  of  the 
authorities  upon  the  question  here  involved 
are  collected  by  Cooley  on  Taxation,  146  to 
153.  From  them  we  can  deduce  no  principle 
of  construction  which  would  include  in  the 
exemption  granted  an  exemption  of  the  out- 
lying lands  owned  by  the  company.  The 
lands  involved  in  this  suit  have  no  son  of  con- 
nection with  the  business  of  the  company; 
they  are  owned  by  it  only  as  the  same  character 
of  lands  would  be  owned  by  a  private  indi- 
vidual, and  for  the  same  purposes;  they  were 
bought,  not  to  enable  the  company  to  perform 
any  duty  it  owes  to  the  public,  but  that  it 
might,  by  dealing  in  them,  make  a  profit  as  a 
buyer  and  seller;  in  this  character  we  find 
nothing  in  the  words  or  spirit  of  the  exemptioo 
clause  giving  immunity  from  taxation." 

Within  the  scope  of  tliese  decisions  it  is,  tc 
say  the  least,  not  clear  that  the  general  Ian 
guage  hi  §  19  Is  to  be  construed  as  referring  xa 
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property  otber  than   that  necessary    for  the 
buBiness  of  the  railroad  compHny. 

But  passing  that,  it  is  clear  that  even  if  the 
exemption  is  properly  construed  as  applying, 
not  only  to  the  property  necessary  for  thebusi- 
nets  of  the  railroad  company,  but  also  to  all 
other  property  which  by  the  terms  of  its 
charter  it  was  at  liberty  to  acquire,  it  does  not 
extend  to  property  which,  not  necessary  for 
itA  business,  it  acquired  under  the  authority  of 
^B91  a  ^subsequent  act  of  the  legislature,  in 
whicb  is  found  no  exemption  clnu»e.  The  act 
of  1867,  reviving  the  charter,  authorized  the 
corporation  to  receive  payment  of  subscriptions 
to  its  capital  stork  in  lands,  provided  the  lands 
were  within  5  miles  of  the  line  of  its  road;  and 
If  the  exempting  clause  can  be  construed  to 
mpply  to  property  other  than  that  used  in  the 
buaioess  of  the  company  it  would  be  limited 
to  property  which  by  the  charter,  as  it  then 
•tood.  it  was  authorized  to  acquire.  Sulwe 
^uently  thereto,  and  in  1870.it  was  authorized 
to  receive  in  the  way  of  subscription  to  its 
capital  stock  lands  lying  anywhere  within  the 
Hmiis  of  the  state,  and  it  was  under  this 
mntbority  that  it  took  title  to  the  hinds  in  ques- 
tion. JNow,  in  this  act  of  1870  is  no  mention 
of  any  exemption,  nothing  to  sugj;estthat  the 
legislature  intended  that  this  roving  authority 
to  take  title  to  lands  carried  with  it  the  right 
to  withdraw  all  the  lands  thus  taken  from  the 
tmrdens  of  taxation,  and  it  would  be  clearly 
In  violation  of  the  accepted  rule  of  construc- 
tion in  respect  to  contracts  of  exemption  to  ex- 
tend the  provisions  of  the  exempting  clause  in 
the  acts  of  18A9  and  1867  to  properiy  the  right 
to  acquire  which  was  conferred  solely  by  the 
anbsequent  act. 

Again,  it  is  insisted  that  §  19  of  the  act  of 
1859.  which  was  not  changeii  in  any  subsequent 
statute,  made  the  exemption  conditional  upon 
the  fact  that  tbe  road  was  commenced  within 
two  years  and  completed  within  ten  years; 
that,  as  a  matter  of  fact,  this  condition  was  not 
complied  with,  and  hence  that  the  exemption 
failed  entirely.  The  argument  is  that  all  tax 
levies  and  safes  of  these  lands  were  only  con. 
dilionally  invalid,  and  that,  the  condition  fail- 
ing, the  tax  sales  became  operative  and  the 
title  passed.  On  the  other  hand,  it  is  said  that 
this  condition  was  a  condition  subsequent; 
that  during  the  time  prescribed  in  the  condi 
tion  the  lands  were  exempt  from  taxation. 
even  though  after  that  time  proceedings  might 
be  instituted  under  special  warrant  of  the 
legislature  for  the  assessment  and  collection  of 
taxes  thereon,  and  hence,  that  all  proceedings 
instituted  and  carried  through  during  the 
pendency  of  such  time  of  exemption  were 
ah«nliitely  void.  We  do  not  deem  it  necessary 
070]  to  decide  this  *question,  and  only  refer 
to  it  as  suggesting  equitable  considerations 
aninstanyexpansionof  the  claimed  exemption. 
^ut,  further  and  chieflv,  the  only  exemption 
was  from  taxation,  and  ft  is  a  general  rule  of 
construction  that  a  clause  exempting  from 
taxation  does  not  release  the  property  so  ex- 
empted from  liability  for  assesHments  for  local 
improvements.  Sheehan  v.  Qood  Samaritan 
BiipUfd,  W)  Mo.  155.  11  Am.  Rep.  412:  Buffalo 
€Xtjf  Cemetery  v.  Buffah,  46  N.  Y  W)6;  letter- 
■•II  V.  Sifcifiy  for  KHtabliahing  Vf^ful  yfanu- 
faeturet,  24  N.  J.  L.  885;  Slate,  Protectant  Foeter 
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Home  So€„  v.  Newark,  85  N.  J.  L.  157.  This 
question  was  considered  in  this  court  in  lUinoit 
C.  R.  Co.  V.  Decatur,  HI  U.  8.  190  [87:  1321. 
Tlie  exemption  in  that  case  was  '*from  all 
taxes  under  the  laws  of  this  state"  (Illinois), 
and  it  was  held  that  that  clause  did  not  relieve 
the  property  from  the  burden  of  special  assess- 
ments imposed  to  pay  the  cost  of  local  improve- 
ments. The  question  was  discussed  at  some 
length  and  the  various  authorities  reviewed  in 
the  opinion  then  delivered. 

That  is  also  the  settled  law  of  tbe  state  of 
Mississippi.  Daily  v.  Swope^  47  Miss.  867; 
Vaeser  v.  George,  47  Miss.  713;  Macon  v.  Patty, 
57  Miss.  878,  84  Am.  Rep.  451.  In  the  tlrst 
two  of  these  cases  it  was  held,  not  only  that 
special  assessments  for  local  improvements 
did  not  come  within  the  constitutional  limita- 
tions as  to  taxation,  but  also  that  the  construc- 
tion and  repair  of  levees  were  to  be  regarded 
as  local  improvements  for  which  the  property 
specially  benefited  might  be  assessed.  We 
quote  from  Yasser  v.  Qeorge,  page  721 : 

"We  are  content  to  refer  to  our  views  on  this 
subject  just  delivered  in  Daily  v.  Stoope.  In 
that  case  we  reached  the  conclusion  that  local 
assessments  for  local  improvements  were  not 
embraced  in  the  20th  section  of  the  12th 
article  [said  section  reading  '  taxation  shall  be 
equal  and  uniform  throughout  the  state.  All 
property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law*] 
but  were  referable  to  the  general  power  of 
taxation,  which  was  supreme,  unless  restrained 
by  the  Constitution  of  the  United  Stales,  or  of 
the  state.  The  limitation  upon  the  power  in 
that  section  only  applies  and  governs  taxes  lev- 
ied for  the  *usual)  ordinary,  and  general[07 1 
purposes  of  the  state,  county,  and  incorpo- 
rated city  or  town,  and  does  not  include 
special  assessments  for  local  public  objects  for 
the  purpose  of  ameliorating  property  and  en- 
hancing its  value,  and  also  contributing  to  the 
general  convenience,  health,  or  welfare  of  the 
community.  That,  in  apportioning  such  as- 
sessments, the  legislature  or  local  taxing  body 
may  levy  them  on  the  basis  of  special  l^nefits 
received  because  of  the  improvement  made. 
And,  further,  may  adopt  that  mode  which,  in 
its  discretion,  seems  equitable  and  just,  either 
by  specific  taxes  or  according  to  value,  or  in 
the  instance  of  a  very  small  locality,  as  a  street 
or  square  in  a  city,  either  the  area  of  the  lots, 
the  front  measurement,  or  value  may  be  se- 
lected.  So,  too,  in  the  levee  district,  com- 
posed of  several  counties  and  parts  of  coun- 
ties, lands  in  the  river  counties,  which  are 
supposed  to  receive  the  largest  benefit,  may 
he  assessed  higher  than  those  more  remote. 
The  legislature  may  classify  the  lands  and  tax 
accordingly." 

That  such  is  now  the  settled  law  in  Missis- 
sippi is  not  denied  by  counsel  for  complain- 
ants, but  it  is  insisted  that  these  deciKiona 
were  subsequent  to  the  vesting  of  title  to 
those  lands  in  the  railroad  company;  that  at 
that  time  the  rule  of  decision  in  the  state  was 
different,  and  that  the  rights  of  the  railroad 
comi>any  were  created  and  vested  under  the 
rule  as  then  announced,  and  also  that  no  sub- 
sequent chance  in  decision  could  disturb  the 
rights  created  in  reliance  upon  the  previous 
rule.     In  support  of  this  they  refer  to  Southern 
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It,  Co.  V.  Jarkmn,  88  Miss.  334,  but  tbat  case 
docs  not  sustain  their  contentioD.  Id  it  the 
railroad  company  claimed  under  a  statute 
providing  **  tbat  the  slock,  fixtures,  and  prop- 
erty of  said  company  shall  be  exempt  from 
taxation."  but  the  taxes  which  were  held  in 
eluded  within  the  exemption  were  the  general 
taxes  of  the  city  for  corporate  purposes. 
There  was  no  special  assessment  for  local  im 
provementson  property  benefited  thereby,  but 
simply  thy  ordinary  taxe»  levied  for  corporate 
purposes,  including,  it  is  true,  among  them 
matters  of  public  improvement.  Such  taxes 
come  strictly  within  the  provisions  in  respect 
67t2]to  taxation.  *A  city  is  a  municipal  cor- 
poration, a  political  subdivision  of  the  state, 
charged  with  certain  specified  duties  of  gov- 
ernment within  its  territorial  limits,  and  for 
the  full  discharge  of  those  duties  it  is  author- 
ized to  levy  taxes.  In  this  respect  it  does  not 
differ  from  a  county,  and  although  some  of 
the  funds  derived  from  a  city  tax  may  have 
been  used  for  public  improvement,  that  does 
not  change  the  character  of  the  tax.  It  does 
not  cease  to  be  a  tax  properly  so  called,  any 
more  than  would  a  tax  levied  by  the  state  if  a 
portion  of  the  funds  raised  thereby  were  in- 
vested in  the  building  of  a  capitol,  or  any 
other  public  improvement.  This  is  the  only 
decision  of  the  supreme  court  of  the  state  to 
which  our  attention  is  directed  as  enunciating 
a  doctrine  different  from  that  laid  down  in 
the  cases,  Daily  v.  Swope,  Vasier  v.  George, 
and  Macon  v.  Patty,  in  47  and  57  Miss,  mipi-a. 
The  rule,  therefore,  established  in  Mivssissippi, 
ia  in  harmony  with  that  recognized  generally 
elsewhere,  to  the  effect  that  special  assess- 
ments for  local  improvements  are  not  within 
the  purview  of  either  constitutional  limita- 
tions in  respect  to  taxation  or  general  exemp- 
tions from  taxation.  It  follows,  therefore, 
tbat  the  exemption  in  this  charter  in  no  man- 
ner relea<«cd  the  property  from  the  burden  of 
the  special  assessments  for  the  construction 
and  repair  of  the  levees. 

These  special  assessments  for  levee  improve- 
ments culminated  in  sales  and  deeds  under  ex- 
press authority  of  the  statutes  of  the  state,  and 
by  them  a  perfect  title  was  transferred,  which 
finally  passed  to  the  defendant.  No  defects 
are  pointed  out  by  the  complainants  in  these 
proceedings — at  least,  none  which  go  so  far  as 
10  vitiate  those  proceedings  if  the  property 
was  subject  to  such  SFsessments.  This  con- 
clusion disposes  of  the  principal  question  in 
this  case. 

We  may,  however,  go  further  and  consider 
•ome  other  matters  in  reference  to  these  as- 
■essments.  On  March  16,  1872,  the  legisla- 
ture passed  an  act  to  facilitate  the  construc- 
tion of  the  railroad  (Miss.  Laws  1872,  chap. 
75,  p.  813),  §  8  of  which  reads: 

'*That  all  lands  which  have  heretofore  been 
purchased  by  or  forfeited  to  the  state  of  Mis- 
sissippi for  taxes  due  and  unpaid  thereon, 
and  which  have  been  sold  to  said  Selma, Marion, 
A  Memphis  llailroad  Company  by  the  original 
673]  owners  of  the  *same,  shall  be  sold  to 
•aid  railroad  company  by  the  auditor  of  pub- 
lic accounts,  at  2  cents  per  acre,  upon  the 
presentation  of  satisfactory  evidence  of  titles 
to  said  railroad  company,  from  said  original 
owners,  and  satisfactory  proof  that  not  less 
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than  25  miles  of  said  road  has  been  con- 
structed: Provided,  The  title  to  the  landa 
shall  have  been  conveyed  by  said  owners  to 
said  company,  prior  to  the  passage  of  this  act, 
and  that  iu  all  cases  where  the  said  lands  have 
been  forfeited  to  or  purchased  by  any  of  the 
levee  boards  in  the  levee  districts  in  this  state, 
in  which  any  of  the  said  lands  lie,  and  are 
now  held  or  claimed  by  any  of  the  said  levee 
boards  for  the  nonpayment  of  the  levee  taxes, 
and  where  the  title  is  held  by  said  railroad 
company,  said  levee  boards  are  hereby  re- 
quired to  arrange  for  the  payment  of  said 
tuxes  by  receiving  in  payment  of  the  same 
any  of  the  bonds  of  the  levee  boards:  Pro- 
vided, That  if  the  said  Selma,  Marion,  ^ 
Memphis  Railroad  shall  receive  the  $4,000  sub- 
sidy per  mile,  the  said  railroad  shall  pay  into 
the  state  treasury  1^  of  1  per  cent  on  the  gross 
earnings  of  said  road,  for  every  mile  of  said 
road  in  this  state,  beginning  two  years  after 
they  receive  the  first  8ul)sidy:  Provided  further. 
That  this  tax  shall  only  he  levied  until  said 
railroad  company  shall  be  required  to  pay  tax 
on  its  property." 

Under  the  authority  of  this  statute  the  audit- 
or conveyed  these  lands  to  the  company  by 
deed  which  recited  that  the  lands  had  been 
"sold  to  the  state  of  Mississippi  for  taxes  due 
the  said  state,"  and  that  the  company   had 
paid  into  the  state  '•..'easury  2  cents  per  acD 
"in  full  of  all  state    and  county    taxes  due 
thereon  to  the  present  date."    No  reference 
was  made  in  these  deeds  to  the  levee  taxes;  no 
recital  of  any  payment  of  them,  or  of  any  ad- 
justments   with     the    levee    commissioners. 
Complainants  contend  that  the  deeds  are  them- 
selves evidence  of  a  prior  payment  and  dis- 
charj^e  of  the  levee  taxes,  on  the  theory  that 
such  payment  was  a  statutory  prerequisite  to 
the   conveyance  by  the  auditor.       Xofire  v. 
United  States.  164  U.  S.  057  \anU,  588].      We 
do  not  so  understand- the  force  of  the  statute. 
The  transactions  with  the  auditor  and  with 
the  levee  board  were   independent  of   each 
other.     The  auditor  sold  and  *conveyed[674 
at  2  cents  an  acre  for  all  state  and  county  taxes, 
i.  e.,  all  taxes  which  the  state  had  full  author- 
ity over,  and  which  it  could  compromise  at 
any  sum.     The  levee  board  held  the  lands  in 
trust  and  the  company  was  required  to  pay 
all  levee  taxes  in  full,  either  in  cash  or  in  levee 
bonds,   the   obligations  for  which   the  lands 
were  held.    The  two  tribunals  acted   sepa- 
rately.   Neither's  action  was  conditioned  upon 
that  of  the  other.     And  proof  of  the  action  of 
one  is  no  evidence  of  the  action  of  the  other. 

It  is  true  that  the  punctuation  of  the  statute 
gives  plausibility  to  a  different  construction, 
but  it  is  well  settled  that  punctuation  is  not 
decisive.  A  colon  after  the  word  "act"  in  the 
first  proviso  would  have  made  the  meaninf 
more  apparent.  A  proviso  is  not  always  a 
condition,  much  less  a  condition  precedent. 
As,  for  instance,  the  last  two  provisos  in  this 
section.  There  is  no  evidence  in  the  record  of 
the  payment  of  the  levee  taxes  by  the  railroad 
company,  or  anyone  for  it  or  for  the  com- 
plainants. On  the  other  hand,  it  does  affirma- 
tively appear  that  the  title  held  by  the  levea 
lK>ard  to  these  lands  has  passed  to  the  defend- 
ant. In  order  to  a  clear  understanding  of 
this,  reference  must  be  had  to  the  legislatioft 

164  D.  8» 


Fbahcb  y.  Unitbd  Statm. 


•74-678 


>r  the  itate  in  respect  to  levy  construction  and 
rmtr. 

The  levee  system  was  inaugurated  prior  to 
the  civil  war,  and  some  work  was  done  tliereon 
ind  eome  debts  contracte<l  thereby.  On  Feb- 
ruary 18,  1867  (Miss.  Laws  1867,  p.  237).  an 
let  waa  passed  creating  a  board  of  commis- 
ttoners.  consisting  of  three  persons,  for  the 
liquidation  of  all  outstanding  liabilities  in- 
curred for  levee  purposes,  providing;  for  the 
issue  of  bonds  in  satisfaction  of  such  liabil- 
ttlcft,  and  an  annual  assessment  of  5  cents  an 
icre  on  certain  lands  and  3  cents  per  acre  on 
certain  other  lands  supposed  to  be  benefited  by 
the  construction  of  the  levees;  and  directing 
that  the  fund  thereby  created,  whether  in 
money  or  land,  should  be  devoted  to  the  pay- 
nent  of  such  bonds.  All  the  lands  in  con- 
Toverty  were  sold  under  the  authority  of  this 
itntute  for  delinquent  levee  taxes,  and  pur- 
rhased  by  the  levee  board,  and  were  so  held  at 
he  time  of  the  conveyances  to  the  railroad 
Ninnpany.  Thereafter  and  in  1877  Josiiih 
>751  Green,  the  holder  of  $85,000  of  'the 
evee  Donds,  filed  a  bill  in  the  chancery  court  of 
Ilnda  county,  in  behalf  of  himself  and  all 
ither  holderj  of  said  Imnds.  against  the  state 
luditor  and  state  treasurer  (who  had  been  by 
iintute  substituted  for  the  levee  board)  to  sub- 
lect  these  lands  to  the  satisfaction  of  such  in- 
lebtedness.  On  appeal  to  the  supreme  court 
>f  the  state  it  was  held  {Gibbs  v.  Green,  «54 
Mist.  602)  that  the  act  of  February  18.  1867, 
ITM  a  legislative  proposition  to  the  holders  of 
slatma  against  the  original  levy  board,  which, 
when  accepted  bv  such  claimants,  created  a 
oontract  beyond  the  power  of  the  state  to  dis- 
turb, and  that  under  that  contract  the  taxes 
received  and  the  lands  sold  for  nonpayment 
of  taxes  became  a  trust  fund,  which  could  not 
be  diverted  by  any  subsequent  art  of  the 
legislature.  In  pursuance  of  that  decision  a 
decree  was  finally  entered,  ordering  a  sale  of 
all  such  lands  so  conveyed  to  the  levee  board 
for  nonpayment  of  delinquent  levee  taxes  in 
■atlsfaction  of  theclsimsof  these  bondholders. 
These  lands  were  sold  under  that  decree,  and 
the  title  acquired  thereby  passed   by  subse- 

auent  mesne  conveyanres  to  the  defendant.  It 
I  insisted  by  the  complainants  that  as  the  rail- 
road company  was  not  a  party  to  these  pro- 
ceedings, they  do  not  conclude  its  rights;  that 
they  were,  as  to  it,  and  parties  holding  under 
it,  re$  inter  alioB  acta.  Be  that  as  it  may,  this 
decision,  followed  as  it  was  by  subsequent  de- 
cisions of  the  supreme  court,  is  a  construction 
of  the  act  of  1867,  which  is  not  only  binding 
upon  this  court  but  also  commends  itself  to 
our  Judgment  as  a  just  recognition  of  the  force 
of  legislative  contracts.  Inasmuch  as  we  have 
Men  the  auditor's  deeds  are  not  to  be  taken  as 
an  adjudication  that  such  levee  taxes  had  been 
paid  by  the  railroad  company,  and  as  it  was, 
under  the  true  construction  of  the  statute  of 
1667,  the  intent  of  the  legislature  that  in  addi- 
tion to  the  2  per  cent  for  general  taxes  all 
leree  assessments  should  be  paid  and  dis- 
charged by  the  railroad  company,  and  as  there 
b  no  evidence  before  us  that  such  payment 
ind  discharge  were  made,  it  follows  that  all  the 
title  acquired  by  the  levee  board,  under  the 
let  of  1867,  has  passed  to  the  defendant. 
The  examination  we  have  thus  made  of  the 
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tax  questions  in  this  case  renders  unnecessary 
any  inquiry  into  the  validity  'of  the  judi-[670 
cial  sales  by  which  the  complainants  claim  to 
have  acquired  the  title  of  the  railroad  compa- 
ny, for  by  those  sales,  if  they  took  anything, 
they  took  no  more  than  the  railroad  company 
had,  and  whatever  title  it  mav  ever  have  had 
was,  as  we  have  seen,  devested  by  the  tax  pro- 
ceedings. 

The  decree  of  the  Circuit  Court  toas  right,  and 
it  is  afflimed. 


ALBERT  L.  FRANCE  et  al,  Plffs.  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  676-683.) 

Ticket  in   a  lottery, 

A  paper  that  contains  nothlnflr  but  fljrures  whiob 
relate  to  a  drawinff  already  completed  is  not  a 
paper,  certificate,  or  instrument  purporting  to 
be  or  representing  a  ticket,  chance,  sbare,  or  in- 
terest in  a  lottery,  which  the  act  of  Coofrress  of 
1805,  chap.  191.  makes  it  unlawful  to  bring  Into 
the  United  States  or  deposit  in  the  mails  or  carry 
from  one  ptato  to  another.  Such  statute  refers 
only  to  a  paper  which  depends  upon  a  lottery  the 
drawing  of  which  has  not  taken  place. 

[No.  405.1 

Argued  November  IS,  1896,    Decided  Januarj^ 

4.  1897, 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio  to  review  a  judgment  convicting  Albert 
L.  France  et  al,  of  the  offense  of  conspiracy 
under  U.  S.  Rev.  Stat.  ^  5440,  for  conspiring 
to  violate  the  act  of  Congress  of  1895  for  the 
suppression  of  lottery  traffic.  Reversed,  and 
cause  remanded,  with  directions  to  discbarge 
the  plaint! tfs  in  error. 

Messrs,  A.  W.  Ooldsmith,  Jamee  C. 
Cairter,  Kdioard  Colston,  and  George  Uoadly, 
Jr,,  for  plaintiffs  in  error. 

Mr.  Edward  B.Whitney,  Assistant  At- 
torney General,  for  defendant  in  error. 

Mr.  Justice  Pechbam  delivered  the  opin* 
ion  of  the  court : 

The  plaintiffs  in  error  were  indicted  for 
and  convicted  of  the  offense  of  conspiracy, 
under  U.  8.  Rev.  Stat.  §  6440.  They  were 
charged  in  the  indictment  with  conspiring  to 
violate  the  act  of  Congress  passed  March  2, 
1895,  for  the  suppression  of  lottery  traffic 
through  national  and  interstate  commerce, 
etc.  28  Stat,  at  L.  968. 

The  section  of  the  Revised  Statutes  and  the 
1st  section  of  the  act,  above  referred  to,  are 
set  forth  in  the  margin.* 

*The  indictment  contains  six  counts,  [678 
charging  overt  acts  on  the  part  of  plaintiffs  in 

*8ec.  5440.  If  two  or  more  persons  ooosplre 
either  to  commit  any  offenw  against  the  United 
States,  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  of 
Bucb  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  ail  the  parties  to  such  conspiracy  shall 
be  liable  to  a  penalty  of  not  less  tliao  %LSX/k  and 
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«iTor,  to  bave  been  committed  iu  Hamilton 
county.  Ohio,  in  October.  1895. 

Tbe  trial  of  tbe  pIuintifTs  in  error  liavin^ 
been  duly  commenced  in  tlie  district  court 
of  the  United  States  for  the  southern  district 
of  Ohio,  it  appeared  in  the  course  of  the  evi- 
dence then  taken  that  there  were  two  lotteries, 
called  respectively  the  **ir*  or  •*  Henry  Lot- 
tery, "  and  the  **  K"  or  **  Kentucky  Lottery, " 
both  of  which  were  carried  on  in  Covington, 
Kentucky,  under  the  management  of  one  of 
the  plaintiffs  in  error,  the  others  being  en- 
gaged in  the  business  under  his  direction. 

Witnesses  for  the  government  testified  to 
the  manner  in  which  the  lotteries  in  question 
were  conducted.  If  was  shown  by  their  evi- 
dence that  the  main  office  where  the  drawing 
was  done  was  situated  on  the  Kentucky  side 
^f  the  river  and  in  the  city  of  Covington. 
There  was  a  drawing  twice  in  each  day  for 
each  lottery.  The  drawing  in  each  case  was 
from  a  glass  wheel  in  which  the  numbers 
from  1  to  78  were  placed,  and  one  numbiT 
was  drawn  out  at  a  time  until  12  had  been 
drawn.     Tbe  betting  is  in  regard  to  the  se- 

?|aence  in  which  the  numbcrs^will  be  drawn 
rom  tbe  wheel,  and  three  numbers  are  usu 
ml  It  chosen,  such  for  instance  as  7,  28.  16. 
This  is  called  a  ^^gig."  If  the  player  bet  on 
these  Duml)ers  and  they  are  drawn  from  the 
wheel  in  that  onler,  he  has  won  his  bet. 
There  are  agents  for  these  lotteries,  as  some 
of  the  witnesses  said,  **in  every  street  in 
Cincinnati.  **  An  agent  has  an  office  consisting 
of  a  single  room,  where  he  receives  persons 
C70]  who*propo8e  to  patronize  the  lottery. 
The  person  coming  to  tne  office  chooses  his 
nambers;  the  agent  gives  him  a  paper  con- 
taining nothing  but  the  numbers  and  in  the 
sequence  which  he  has  chosen,  two  copies  of 
which  the  agent  keeps.  At  a  certain  hour 
before  the  drawing  of  the  lottery  in  Coving- 
ton, each  agent  in  Cincinnati  sends  his  mes- 
■enger  with  a  paper  showing  the  various  num- 
bers chosen  and  the  amounts  bet.  and  he  also 
sends  the  money,  less  his  commissions,  to  the 
main  office  across  the  river.     These  messen- 

fen  must  arrive  a  certain  time  bi*fore  the 
rawing  or  they  will  not  be  permitted  toshare 
In  the  drawing  which  is  then  about  to  take 
place.  After  the  drawing  what  is  termed 
an  "official  print**  is  made,  which  consists 
of  a  printed  sheet  showing  the  numliers  in 
their  consecutive  order  as  they  came  out  of 
tbe  wheel,  and  on  the  line  beneath  the  num- 
bera  are  arranged  in  their  natural  order. 
This  ** official  print"  is  in  the  form  of  a  book, 
mnd  after  the  drawing  it  is  returned  to  the 
mgent  in  Cincinnati,  who  on  his  part  sends 
it  back  again  just  prior  to  the  next  drawing. 


In  addition  to  the  ** official  print,**  these  mes- 
sengers, after  the  drawing  has  been  had, 
bring  back  to  the  agents  at  Cincinnati  what  is 
i^nown  as  **hit  slips.'*  These  are  slips  of  pa- 
per wMth  nothing  but  the  winning  numbiTS 
on  them,  together  with  a  statement  of  a  sum  in 
dollars.  The  agent  under^tnnds  this  nameii 
sum  to  be  the  amount  payable  to  those  who 
have  won  upon  the  last  drawing.  The  iden- 
tification of  the  drawing  at  which  the  win- 
ning numlxTS  came  out  is  made  by  numl>er- 
iug  each  drawing.  The  money  to  the  amount 
natne<l  on  the  paper  is  brou|;:ht  over  by  the 
messenger  to  the  agent  in  Cincinnati. 

Some  of  these  messengers  were  arrested  as 
they  were  coming  from  Covington,  walking 
across  the  bridge,  and  just  as  they  came  to 
the  Cincinnati  side.  They  had  with  them  in 
their  pockets  the  official  sheet  and  the  hit- 
slips,  as  above  described,  containing  the  re- 
sult of  the  drawing,  which  had  just  been  con- 
cluded at  Covington.  They  had  the  money 
to  pay  the  lH>ts,  and  were  on  their  way  to  the 
various  agents  in  the  city  of  Cincinnati. 
Procuring  the  carrying  of  these  papers  was 
the  overt  act  towards  the  accomplishment  of 
the  ^conspiracy  upon  which  the  con-  [080 
viction  of  plaintiffs  in  error  was  baseii. 

There  was  nothing  on  any  of  the  papers 
which  showe<i  that  any  particular  person  had 
any  interest  in  or  claim  to  any  money  wiiich 
the  messengers  carried.  The  papers  were 
simply  the  means  used  to  impart  information 
from  the  main  office  in  Covington  to  the  agent 
in  Cincinnati  as  to  the  result  of  the  drawing 
of  the  particular  lottery.  They  in  fact  re- 
ferred entirely  to  a  past  drawing,  and  even 
as  to  that  they  furnished  no  evidence  that  any 

riarticular  person  or  that  the  liearer  hod  any 
nterest  in  tLe  result  of  the  lottery  already 
drawn.  They  were  addresi^  to  no  one  and 
were  signed  by  no  one.  Nothing  but  figures 
were  there.  None  but  tlie  agent  had  the  neces- 
sary information  as  to  the  persons  who  were 
interested  in  or  who  might  be  entitled  to 
any  money  by  reason  of  the  result  of  tbo 
drawing.  The  papers  did  not  purport  to  be 
or  to  represent  a  ticket,  chance,  share,  or  in- 
terest in  or  dependent  upon  the  event  of  any 
lottery. 

For  the  purpose  of  determining  one  of  the 
questions  raised  by  counsel  for  the  plaintiffs 
in  error,  it  may  be  assumed  that  the  evidence 
was  sufficient  to  justify  the  jury  in  finding 
plaintiffs  in  error  guilty  of  the  conspiracy 
to  do  the  acts  above  mentioned,  either  as 
managers  of  a  lottery  in  Covington,  or  as 
aeents  in  transmitting  papers  and  books  con- 
taining the  matter  above  stated.  After  th^ 
evidence  was  all  in,  each  of  the  plaintiffs  in. 


not  more  than  $10,000,  and  to  impriaooment  not 
more  than  two  years. 

Act  of  ins. 

Chap.  19L  An  Aot  for  the  Siippreivion  of  Lottery 
Traffic  through  National  and  Interstate  Com- 
meroe  and  tbe  Postal  Service  Subject  to  tbe  Ju- 
risdiction and  Laws  of  tbe  United  States. 

Be  it  enacted  bjithe  Senate  and  Hause  of  Revre- 
mrUatiivea  u(  the  united  States  of  America  in  Con- 
^rtm  assswDlfrf:  That  any  person  who  sbail  cause 
to  be  tronvbt  within  the  United  States  irom 
Abroad,  for  the  purpose  of  disposlnir  of  the  same. 
«r  deposited  in  or  carried  by  tbe  malls  of  the 
Vohed  Stotes,  or  carried  from  one  stats  to  another 


In  tbe  United  Rtat«i,  any  paper,  oertltlcate.  or  in- 
Btnimeot  purportlair  to  be  or  represent  a  tlcliet. 
cbancc.  share,  or  intercwt  in  or  dependent  upOB 
the  event  of  a  lottery,  so-called  arift  concert,  or 
similar  enterprise,  olferinfr  prizes  aeitendeot  upon 

I  lot  or  chance,  or  shall  cau<>e  any  nd  vert  isement  of 

>  such  lottery,  fto-called  Rift  concert,  or  similar  eo* 
terprise,  offerlnir  prizes  dependent  upon  lot  or 
chance,  to  be  brouirbt  into  tbe  United  States,  or 
dep  sited  in  or  carried  by  tbe  msils  of  tbe  Toited 
States,  or  transferrt^d  from  one  state  to  another  In 
the  same,  shall  be  punishable  In  the  first  oHenss 
by  imprisonment  for  not  more  than  two  yean  or 

I  by  a  fine  of  not  more  than  $1,000  or  both,  and  in  tbt 
second  and  after  offenses  oy  such  imprisoDOMOt 

[only. 
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«rior  Mked  the  court  to  charge  the  jury  that 
In  resard  to  his  individual  case  the  jury 
ahonld  be  directed  to  find  a  verdict  of  not 

Cilty,  and  that  as  to  him  the  United  States 
i  Imiled  to  make  out  a  case,  and  that  the 
wrdict  of  the  Jury  should  therefore  be  in 
hit  favor.  The  court  refused  to  charge  as  re- 
quested, and  each  defendant  duly  excepted 
to  such  refusal.  We  think  the  request  was 
proper  and  should  have  been  granted  by  the 
court. 

Some  criticism  is  made  by  the  learned 
counsel  for  the  defendant  in  error,  based  upon 
the  particular  language  of  the  request  to 
charge.     He  says  that  the  only  request  was 
made  on  the  part  of  the  defendant  A.  L. 
F^Dce,and  that  such  request  in  regard  to  him 
681]  was  joined  in  by  the  other  'defendants, 
to  that  their  request  was   that  he  (France) 
should  be  acquitted  by  the  direction  of  the 
oourt,  and  that  no  request  was  made  in  their 
own  behalf.     Possibly  the  language  appear- 
ing in  the  record,  when  read  without  the 
oontezt,  is  capable  of  such  a  construction, 
but  it  is  apparent  from  the  questions  in  the 
CBMe  and  the  evidence  which  had  been  taken 
re^rding  all  the  defendants,  that  such  was 
neither  the  intention  of  the  counsel  for  the 
plaintiffs  in  error  nor  the  understanding  of 
the  court.      The  plain   intention  was  that 
the  same  directions  which  were  asked  for  in 
regard  to  the  defendant  A.  L.  France  were 
Alto  asked  for  individually  and  for  himself 
i>7  each  of  the  other  defendants,  so  that  each 
■nade  the  request  that  the  court  should  charge 
thai  he  individually  was  entitled  to  a  ver- 
dict of  not  ffuilty,  upon  the  same  grounds 
flat  forth  in  tue  special  charge  asked  for  by 
the  defendant  A.  L.  France. 

When  proper  and  legal  evidence  has  been 
given  on  the  part  of  the  government  in  a 
criminal  trial,  which  if  believed  is  sufficient 
in  law  to  make  out  a  crime  and  to  sustain  a 
^conviction  of  the  person  on  trial,  a  request 
to  the  court  to  direct  the  jury  to  acquit  must 
he  refused,  and  an  exception  to  such  refusal 
raiaet  no  question  of  law,  even  though  the 
evidence  on  the  part  of  the  defendant  is  much 
ttionger  and  more  satisfactory  than  that  for 
the  government  The  question  under  such 
circumstances  is  one  for  the  jury  and  not  for 
the  courL  In  the  view  we  take  of  this  case, 
however,  the  request  did  not  depend  upon 
the  credibility  of  witnesses  or  upon  the 
weight  to  be  given  to  the  evidence  in  the  case. 
We  assume  the  truth  of  all  the  evidence 
given  on  the  part  of  the  government  with  all 

f proper  inferences  which  may  be  drawn  from 
t,  out  we  do  not  think  that  such  evidence 
brought  plaintiffs  in  error  within  the  provi- 
tiont  of  the  statute  in  regard  to  lotteries  above 
tet  forth.  Therefore  a~  motion  to  direct  an 
acquittal  raised  a  Question  of  law,  and  an 
exception  to  the  denial  of  the  motion  is  prop- 
erly reviewable  here. 

We  are  of  opinion  that  in  this  case  the  mes- 
lengcrt  carrying  across  the  border  from  Ken- 
todiy  toOhio  the  books  and  papers  above  refer- 
red to  did  not,  within  the  meaning  of  thcstat- 
nte,  carry  any  paper. certificate,  or  instrument 
682] purporting  *to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in  or  dependent 
Upon  the  event  of  a  lottery,  so-called  gift 
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concert,  or  similar  enterprise,  offering  prizea 
depending  upon  lot  or  chance,  as  provided 
for  in  such  statute.  The  lotterv  had  already 
been  drawn ;  the  papers  carriea  by  the  mes- 
sengers were  not  then  dependent  upon  the 
event  of  any  lottery.  The  language  as  us^ 
in  the  statute  looks  to  the  future.  The  pa- 
pers must  purport  to  be  or  represent  an  ex- 
isting chance  or  interest  which  is  dependent 
upon  the  event  of  a  future  drawing  of  the 
lottery.  A  paper  that  contains  nothing  but 
figures  which  in  fact  relate  to  a  drawing  that 
has  already   been   completed,   one  that  hat 

gassed  and  gone,  cannot  properly  be  said  to 
0  a  paper,  certificate,  or  instrument  as  de- 
scribed in  the  statute.  It  purports  to  sliow 
no  interest  in  or  dependent  upon  the  event  of 
any  lottery.  If  the  lottery  has  been  drawn, 
the  interest  is  no  longer  dependent  upon  it. 
The  condition  upon  which  the  bet  or  the  in- 
terest was  dependent  has  happened  ;  the  solu- 
tion of  the  problem  has  already  been  arrived 
at ;  the  bet  has  already  been  determined.  The 
bare  statement  of  that  solution  or  determina- 
tion placed  on  paper  does  nut  impart  to  that 
paper  the  character  of  a  certificate  or  instru- 
ment purporting  to  be  or  represent  a  ticket, 
etc.,  dependent  upon  the  event  of  a  lottery. 
From  the  statement  upon  the  paper  the  agent 
may  acquire  the  knowledge  which  will  en- 
able him  to  say  who  has  won,  but  the  book 
or  the  paper  does  not  purport  to  be  and  is  not 
a  certificate,  etc.,  within  the  act  of  Congress. 

There  is  no  contradiction  in  the  testimony, 
and  the  government  admits  and  assumes  that 
the  drawing  in  regard  to  which  these  papers 
contained  any  Information  had  already  taken 
place  in  Kentucky,  and  it  was  the  result  of 
that  drawing  only  that  was  on  its  way  in  the 
hands  of  messengers  to  the  agents  of  the  lot- 
tery in  Cincinnati. 

The  statute  does  not  cover  the  transaction, 
and  however  Reprehensible  the  acts  of  the 
plaintiffs  in  error  may  be  thought  to  be,  we 
cannot  sustain  a  conviction  on  that  ground. 
Although  the  objection  is  a  narrow  one.  yet 
the  statute  being  highly  penal,  rendering  its 
violator  -liable  to  fine  and  imprisonment, 
*we  are  compelled  to  construe  it  strict- [683 
ly.  Ful  1  effect  is  given  to  the  statute  by  hold- 
ing that  the  language  applies  only  to  that 
kind  of  8  paper  which  depends  upon  a  lottery 
the  drawing  of  which  has  not  yet  taken  place, 
and  which  paper  purports  to  be  a  certificate, 
etc. ,  as  described  in  the  act.  If  it  be  urged 
that  the  act  of  these  plaintiffs  in  error  is  with- 
in the  reason  of  the  statute,  the  answer  must 
be  that  it  is  so  far  outside  of  its  language  that 
to  include  It  within  the  statute  would  be  to 
legislate  and  not  to  construe  legislation. 

It  has  also  been  most  strongly  urged  on  the 
part  of  the  plaintiffs  in  error  that  they  were 
not,  as  shown  by  the  evidence,  engaged  in 
the  transaction  of  anything  in  the  nature  of 
interstate  commerce,  and  that  Congress  had 
no  constitutional  right  to  pass  an  act  which 
should  be  applicable  to  them  under  the  cir- 
cumstances aisclosed  by  the  proof  in  this 
case.  It  was  argued  that  the  subject  was  be- 
yond the  juriRdlction  of  Congress  in  the  ex- 
ercise of  its  powers  concerning  national  or 
interstate  commerce.  The  arguments  upon 
this  subject  have  on  both  sides  been  able  and 
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iDterestlng,  but,  ts  our  decision  in  relation 
to  the  scope  of  the  statute  necessarily  leads 
to  a  reversal  of  Uie  judgment  and  a  discharge 
of  the  plaintiffs  in  error,  it  is  not  necessary 
for  us  to  decide  the  question  as  to  the  power 
of  Congress,  and  we  therefore  express  no 
opinion  in  regard  to  it. 

Thi  judgment  must  be  reterted,  and  the  cause 
remanded  to  the  district  court  of  the  United 
States  for  the  southern  district  of  Ohio,  with 
directions  to  set  aside  the  judgment  and  dis- 
charge the  plaintiffs  in  error. 

Mr.  Justice  Harlan  dissented. 


684]  JOHN  F.  BUSHNELL,  Plff.  in  Err., 

«. 

CTRUS  A.  LELAND,  Receiver,  etc 

(See  &  C.  Keporter*s  ed.  681-«8e.) 

Aneiimeni,  whenevidenee^^poxetr  of  eompiroller 

oftJie  eurreney. 

L  An  BBwmment  upon  Btookholdere  of  a  national 
bank,  made  by  the  comptroller  of  the  curreocy,  Is 
evldenoe  in  an  action  brouRbt  by  tbo  receiver  of 
the  bank  afralnst  a  stockholder  to  enforce  pay- 
ment  of  the  double  liability  imposed  by  law. 

t.  The  comptroller  of  the  currency  has  power  to 
appoint  a  receiver  of  a  defaultinir  or  insolvent 
national  bank  and  to  call  for  a  ratable  assessment 
upon  its  stockholders,  without  previous  Judicial 
ascertainment  of  the  necessity  of  such  appoint- 
ment and  of  the  liabihties  of  the  bank:  and  such 
authority  does  not  Rive  that  officer  Judicial  power 
in  Tlolatlon  of  the  Constitution. 

[No.  497.] 

Argved  December  14,  J5,  1896.    Decided  Janu- 
ary 4,  1897. 

r\  ERROR  to  the  Distriq^  Court  of  the 
United  Sutes  for  the  District  of  Connecti- 
cut to  review  a  judgment  for  the  plaintiff, 
Cyrus  A.  Lelaod,  receiver,  etc.,  against  John 
F.  Bushnell,  for  the  payment  of  the  double 
liability  imposed  by  law  upon  hinr  as  stock- 
holder in  a  national  bank.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  J.  Crawford  for  plaintiff  in 
error. 

Meura.  Frederick  W.  Holden  and  Ed- 
ward Winslow  Paii^  for  defendant  in 
error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  being  a  stockholder 
in  the  State  National  Bank  of  Wichiu, 
Kansas,  was  sued  to  enforce  payment  of  the 
double  liability  imposed  by  law.  The  plead- 
ings aver  the  existence  of   the  legal  prere- 


quisites to  the  stockholder's  liabllltj.  .^, 
the  subscription  bj  defendant  to  the  stock, 
the  due  organization  of  and  the  authority 
conferred  on  the  bank  to  engage  in  business, 
the  suspension,  the  valid  appointment  of  a^ 
receiver,  and  a  ratable  assessment  made  by 
the  comptroller  on  the  stockholders  in  con- 
formity to  law.  U.S.  Hev.Stat.  §§  5151,  5334. 

At  the  trial  objection  was  taken  and  re- 
served to  the  offering  in  evidence  of  the  as- 
sessment made  by  the  comptroller  of  the  cur- 
rency, and  upon  the  close  of  the  testimony 
the  ground  of  this  objection  was  reiterated 
by  way  of  exception  to  the  refusal  of  the 
court  to  give  the  following  instruction: 

**  Counsel  for  the  defendant  then  moved  the 
*court  to  instruct  the  jury  to  return  a  [G85 
verdict  for  the  defendant,  upon  the  ground 
that  there  is  no  evidence  in  the  case  to  show 
that  the  action  is  brought  for  the  purpose  of 
enforcing  any  claim  or  lien  of  the  United 
States ;  that,  so  far  as  appears  from  the  evi- 
dence, the  individual  liability  of  the  defend- 
ant as  a  stockholder  of  the  State  National 
Bank  of  Wichita  is  sought  to  be  enforced 
merely  for  the  purpose  of  paving  the  claims 
of  private  parties ;  that  there  is  no  evidence  in 
this  case  to  show  that  such  parties  are  credit- 
ors of  the  State  National  Bank  of  Wichita, 
and  there  is  no  evidence  to  show  that  the  fact 
that  these  parties  are  creditors  of  the  State 
National  Bank  of  Wichita  has  ever  been  es- 
tablished by  any  decision  or  order  of  a  court 
of  competent  jurisdiction;  that,  so  far  as 
appears,  the  only  decision  on  this  point  is 
that  of  the  comptroller  of  the  currency,  and 
that  his  decision  is  of  no  force,  for  the  rea- 
son that  it  is  an  attempt  of  an  executive 
officer  to  exercise  judicial  functions." 

A  verdict  was  returned  in  favor  of  the 
plaintiff,  and  to  the  judgment  thereon  this 
writ  of  error  is  prosecuted. 

The  assignments  of  error  are  based  solely 
on  the  j^rouuds  covered  by  the  exception 
taken  to  the  introduction  of  testimony,  the 
refusal  to  charge,  as  above  stated,  and  to 
an  asserted  want  of  iurisdiction  in  the  court 
below.  All  these  alleged  errors  may  be  re- 
duced to  the  single  contention  that  under 
the  national  banking  law  the  comptroller 
of  the  currency  is  without  power  to  appoint 
a  receiver  to  a  defaulting  or  insolvent  na- 
tional bank,  or  to  call  for  a  ratable  assess- 
ment upon  the  stockholders  of  such  bank, 
without  a  previous  judicial  ascertainment 
of  the  necessitv  for  the  appointment  of  the 
receiver  and  of  the  existence  of  the  liabili- 
ties of  the  bank,  and  that  the  lodgment  of 
authority  in  the  comptroller,  empowering 
him  either  to  appoint  a  receiver  or  to  make 
a  ratable  call  upon  the  stockholders,  is  tanta- 
mount to  vesting  that  officer  with  judicial 
power  in  violation  of  the  Constitution.     All 


K<m.—LiabaUy  in  equity  of  the  8tockhoh1er$  to 
the  erediton  of  an  inaolvent  curporation  for  the 
unpaid  amounts  due  on  their  stock;  liabilitu  on  new 
sKares  isnted  after  eUiim  of  creditor  arose;  capital 
stock  is  trust  fund;  payment  for  stoeh,  how  maitCt-- 
see  note  to  Handley  v.  Btutz,  35:  227. 

As  to  indtviduaX  lUibHity  of  stockholders  for  cor- 
porate dttits^  see  note  to  Hatob  v.  Dana,  SR:  885. 

.AftoWaMMfy  c/  tnisfees  <tf  manufacturing^  min- 


ing^ etc,  ecrporations  or  associations^  under  Ifew 
Titrk  ftatute,  for  not  filing  report,  see  note  to  Cbasa 
V.  Curtis,  '>:  11B8. 

^8  to  individual  lialidity  of  stockholders  for  cor 
porate  debts; liaitHUv  contractual;  limitations; 
of  statute  impitstnK  liability;  damnges  for  torttt;  effect 
of  transfer  of  »tock; durino  what  time  Hability  exist*, 
iiufgment  agniwt  eorptyrations^—see  note  to  Cnir 
sutes  V.  Stanford,  40:  76L 
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of  these  contentions  have  been  long  since 
■Bttled,and  are  not  open  to  further  discussion. 
SSei\Kenfiedy  ▼.  *  Gibson,  75  U.  IS.  8  Wall. 
496  [19 :  476r ;  Ccuey  y.  Oalli,  94  U.  S.  674 
[S4 :  leS]  ;  United  States  v.  Knox,  102  U.  8. 
428  [26:  216].  When,  after  the  adjudica- 
tion in  Kennedy  y.  Qiheon,  the  questions 
were  for  a  second  time  pressed  in  argument, 
the  court  contented  itself  with  calling  at- 
tention to  the  fact  that  tliey  had  been  afflrma- 
tlTely  adjudicated  upon  and  were  concluded. 
We  see  no  reason  now  to  reopen  controversies 
which  were  then  treated  as  concluded  and 
haTe  since  been  approved  and  in  all  respects 
fully  affirmed.  The  contention  that  there 
la  now  presented  in  argument  a  grave  con- 
ttitational  question,  which  was  not  pressed 
or  considered  in  the  prior  cases,  is  a  mere 
assumption  which  has  no  foundation  in  fact. 
A  casual  inspection  of  the  points  pressed 
hj  counsel  in  Ccaey  v.  Qalli  makes  evident 
the  fact  that  the  very  arguments  now  ad- 
vanced were  then  urged  upon  the  court  and 
held  to  be  untenable. 
Judgment  affirmed. 


UNITED  STATES  and  the  Sioux  Nation 
or  Tribe  of  Indians,  Appts,, 

V. 

NORTHWESTERN  EXPRESS.  STAGE, 
ft  TRANSPORTATION  COMPANY. 

(See  8.  C  Beporter's  ed.  686419].) 

Corporation,  when  citizen  of  the  United  States, 

A  oorporatioD  of  a  state  is  a  ''citizen  of  the  United 
States,**  witbiD  the  meaninfr  of  the  act  of  Ck>n- 
giOM  of  March  3, 1891,  providing  for  the  adjudica- 
tion of  claims  of  citizens  of  the  United  States  for 
property  taken  or  destroyed  by  Indians. 

[No.  218] 

Submitted  December  7,  1896.    Decided  January 

4,  1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  awarding  to  the  Northwestern  Ex- 
press, Stage,  &  Transportation  Company  a 
certain  amount  for  property  taken  and  de- 
stroyed by  the  Sioux  Nation  or  Tribe  of 
Indians.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meure.  Charles  B.  Howry,  Assistant 
▲tlomey  General,  and  Alexander  Porter  Morse, 
mssistant  attorney,  for  appellants. 

Messrs.  John  B.  Sanborn,  Charles 
KiniT*  ^°d  William  B.  Kin^  for  appellee. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

This  appeal  was  taken  from  a  judgment  of 
the  court  of  claims  awarding  to  the  appellees 
OS 7]  the  sum  of  *$750  upon  the  following 
state  of  facts  found  by  the  court,  to  wit: 

"1.  The  claimant  is  and  was  at  the  time  of 
the  depredation  hereinafter  mentioned  a  cor- 
poration created  under  and  by  virtue  of  the 


laws  of  the  state  of  Minnesota,  and  was  trans- 
acting the  business  of  a  common  carrier  in 
conveying  passengers  and  freight  at  the  time 
referred  to. 

*'2.  The  claimant  during  the  year  1879  was 
engaged  in  carrying  the  mails  and  doing  the 
business  of  a  common  carrier  from  Bismarck, 
Dakota,  to  Deadwood  and  the  Black  Hills, 
upon  the  territorial  road  from  Bismarck  to 
Cook  station,  in  part  through  the  Great  Sioux 
reservation. 

**8.  On  the  6th  of  February,  1879,  near 
Cedar  Canyon,  property  belooging  to  the 
claimant,  consisting  of  four  horses  and  their 
harness,  was  taken  or  destroyed  by  Indians  of 
the  defendant's  tribe,  the  same  being  of  the 
value  of  $750.  The  defendant  Indians  were 
at  the  time  in  amity  with  the  United  States, 
and  the  depredation  was  committed  without 
just  cause  or  provocation  on  the  part  of  the 
claimant  or  its  agents,  and  the  property  has 
not  been  returned  or  paid  for.  The  claim  has 
not  been  approved  or  allowed  by  the  Secre- 
retary  of  the  Interior." 

The  court  of  claims  decided  on  the  facts  so 
found  as  a  conclusion  of  law,  that  the  claim- 
ant, by  reason  of  its  incorporation  by  a  state 
of  the  Union,  must  be  conclusively  presumed 
to  be  a  citizen  of  the  United  States  for  the 
purposes  of  this  action. 

The  act  of  March  3,  1891  (26  Stat,  at  L. 
851,  chap.  588),  is  entitled  **An  Act  to  Pro- 
vide for  the  Adjudication  and  Payment  of 
Claims  Arising  from  Indian  Depredations. '^ 
By  the  1st  section  of  the  act  jurisdiction  and 
authority  were  conferred  upon  the  court  of 
claims,  in  addition  to  the  Jurisdiction  already 
possessed  by  the  court,  to  inquire  into  and 
finally  adjudicate  "all  claims  for  property  of 
citizens  of  the  United  States"  taken  or  destroyed 
by  Indians  under  circumstances  specified  in 
the  act.  The  sole  question  presented  bv  the 
appeal,  therefore,  is  as  to  whether,  under  a 
proper  construction  of  the  act  referred  to,  a 
corporation  of  a  state  for  the  purpose  of  the 
act  is  embraced  within  the  designation  ''citi- 
zens of  the  United  States." 

*Theact  was  considered  in  JoJinaony.  [68S 
United  States,  160  U.  S.  546  [40:  529],  and  we 
'there  held  that  a  person  who  was  not  a  citi- 
zen of  the  United  States  at  the  time  of  an  al- 
leged appropriation  of  his  property  by  a  tribe 
of  Indians  was  not  entitled  to  maintain  an 
action  in  the  court  of  claims  under  the  act  in 
question.  There  was  not  in  that  case,  how- 
ever, any  assertion  that  the  claimant  was  a 
citizen  of  a  state  as  distinguished  from  a 
citizen  of  the  United  States.  It  was  also  de- 
clared that  as  the  court  of  claims  had  no  gen- 
eral iurisdiction  over  claims  against  the 
Unitecl  States,  it  could  take  cognizance  only 
of  such  matters  as  by  the  terms  of  the  act  of 
Congress  were  committed  to  it.  Whilst  un- 
doubtedly in  a  purely  technical  and  abstract 
«ense  citizenship  of  one  of  the  states  may  not 
include  citizenship  of  the  United  States,  this 
does  not  meet  the  question  which  we  are  to 
construe,  which  is,  What  is  the  meaning  of 


Vote.— As  to  eorporatinns.  tr/ien  deemed  citizens 
•r  personi,— see  note  to  United  States  v.  Amedy, 
6:  508. 

As  to  citizenship  of  eorporattons  with  reference  to 
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jurisdiction  of  courts  over  them,  see  notes  to  Na- 
tional Steamship  Co.  v.  Tugman,  27:  87,  and  Hope 
Ins.  Co.  V.  Boardman,  8:  Z&. 
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the  words  "cilfzens  of  the  United  States"  as 
used  in  the  statute?    Unquestionably,  in  the 

general  and  common  acceptation,  a  citizen  of 
e  state  is  considered  as  synonymous  with 
citizen  of  the  United  States,  and  the  one  is 
therefore  treated  as  expressive  of  the  other. 
This  flows  from  the  fact  that  the  one  is  nor- 
mally and  usually  the  other,  and  where  such 
is  not  the  case  it  is  purely  exceptional  and  un- 
common. These  considerations  give  rise  to  an 
ambiguity  which  we  must  solve,  not  by  refer- 
ence to  a  mere  abstract  technicality,  but  by 
that  cardinal  rule  which  commands  that  we 
seek  out  and  apply  the  evident  purpose  in- 
tended  to  be  accomplished  by  the  lawmaking 
power. 

Congress  has  frequently  in  its  legislation,  as 
also  the  treaty-making  power,  used  the  words 
"citizens  of  the  United  States"  In  the  broadest 
sense,  and  as  embracing  corporations  created 
by  state  law.  Thus,  in  U.  S.  Rev.  Stat. 
g  2819,  the  right  to  purchase  mineral  de- 
posits in  the  public  lands  was  conferred  upon 
"citizens  of  the  United  States  and  those  who 
have  declnred  their  intention  to  become  such." 
Section  2321,  however,  in  regulating  the  mode 
by  which  the  fact  of  citizenship  should  be 
established,  provided  that  '*in  the  case  of  a 
corporation  organized  under  the  laws  of  the 
United  States,  or  of  any  state  or  territory 
6891  thereof,"  the  fact  should  be*evidenced 
"by  the  fllingofacertifled  copy  of  their  charter 
or  certificate  of  incorporation."  By  the  French 
■poliation  act  of  January  20,  1885  (23  Stat,  at 
L.  283,  chap.  25),  authority  was  conferred  on 
the  court  of  claims  to  adjudicate  upon  certain 
claims  of  "citizens  of  the  United  States  or 
their  legal  representatives."  The  court  of 
claims,  however,  made  no  distinction  in  the 
exercise  of  jurisdiction  between  the  claims  of 
oatund  persons  or  of  corporations.  It  entered 
upon  no  inquiry  as  to  whether  the  stockhold- 
ers of  such  corporations  were  composed  in. 
whole  or  in  part  of  other  than  citizens  of  the 
United  States.  Congress  appropriated  for  the 
payment  of  judgments  thus  rendered  in  favor 
of  corporations.  See  20  Stat,  at  L.  005,  907, 
where  appropriations  were  made  in  favor  of 
the  receiver  of  a  corporation  styled  the  Balti- 
more Insurance  Company. 

In  various  treaties  entered  into  by  the  govern- 
ment, the  term  "citizens  of  the  United  States" 
has  been  used  in  the  general  sense  already 
referred  to.  Thus,  in  the  treaty  with  Mexico 
relative  to  the  adjustment  of  unsettled  claims 
(15  Stat,  at  L.  679. 680).  jurisdiction  is  granted 
to  a  commission  to  consider  "all  claims  on  the 
part  of  corporations,  companies,  or  private  in- 
dividuals, citizens  of  the  United  Stales,  upon 
the  eovernment  of  the  Mexican  Republic." 
Similar  language  was  also  employed  in  the 
treaties  with  Venezuela  (16  Stat,  at  L.  718, 
714):  with  Peru  (IG  Stat,  at  L.  751.  752);  with 
Great  Britain  (17  Slat,  at  L.  863.  867);  and 
with  France  (21  Stat,  at  L.  673,  674). 

Id  various  decisions  of  this  court,  com- 
mencing with  Louittille,  C.  db  C.  R.  Co,  v. 
UUon,  43  U.  S.  2  How.  497  [11:  353].  it  has 
been  adjudged  that  for  the  purpose  of  «uing 
and  being  sued  in  the  courts  of  the  United  j 
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States  a  corporation  of  a  state  nhould  be 
deemed  a  citizen  of  a  state,  and  for  the  pur- 
poses of  jurisdictfon  it  would  be  conclusively 
presumed  that  all  the  stockholders  were  citi- 
zens of  the  state  which  by  its  laws  created 
the  corporation.  Muller  v.  Daws,  94  U.  8. 
277  [24:76];  St.  Louis  d>  3,  F.  R.  Go.  v.  James, 
161  U.  S.  545  [40:  802]. 

With  this  frequent  use  by  Congress  of  the 
words  *'citizensof  the  United  States,"H8embrac- 
ing  a  corporation  of  a  state,  it  remains  only  to 
be  ascertained  from  the  nature  of  the  remedy 
proposed  to  be  effected  by  the  Indian  depre- 
dation act  'whether  the  words  were  used[690 
in  the  act  in  their  general  signifiuation. 

The  act  in  question  was  a  provision  made 
by  the  United  States  as  the  guardian  of  the 
Indians,  controlling  as  well  their  persons  as 
their  property,  designed  to  make  provision  for 
the  payment  of  the  injuries  committed  by  its 
wards.  It  certainly  contemplated  that  citi- 
zens of  the  United  States,  even  strictly  speak- 
ing, should  be  made  whole  for  the  losses  they 
might  have  sustained.  But  it  is  evident  that 
cases  might  arise,  where,  in  order  to  make 
restitution  to  citizens  of  the  United  States,  the 
term  in  question  would  require  a  construc- 
tion embracing  Federal  and  state  corporations. 
For,  as  the  legal  title  to  the  properly  of  a  cor- 
poralion  is  generally  in  a  corporation,  claims 
for  damages  to  such  property  could  not  be 
presented  in  the  names  of  the  several  stock- 
holders. To  deny  relief  to  such  a  corporation 
would  be  practically  therefore  to  refuse  re- 
dress to  citizens  of  the  United  States. 

It  must  have  been  contemplp.ied,  therefore, 
that  a  corporation  thus  charlered  by  Congress 
was  to  be  treated  under  the  terms  of  the  act 
herein  referred  to  as  a  citizen  of  the  United 
Slates  for  the  purposes  thereof;  and  the  same 
reasoning  which  thus  operates  to  bring  a  Fed- 
eral corporation  within  the  terms  of  the  act 
leads  also  to  the  necessity  of  including  cor- 
porations of  the  several  states  of  the  Union. 

It  is  true,  as  argued,  that  in  some  cases  if 
corporations  were  embraced  within  the  terms 
of  the  act  an  alien  who  was  a  corporator  might 
be  benefited.  But  the  ascertainment  of  the 
purposes  of  Congress  by  this  argument  of 
mconvenience  on  the  one  hand  is  completely 
destroyed  by  the  overwhelming  preponder- 
ance of  inconvenience  which  would  exist  on 
the  other;  for,  doubtless,  whilst  the  alien  cor- 
porator may  be  an  exception,  the  corporator 
who  is  both  a  citizen  of  the  state  and  a  citixen 
of  the  United  States  is  the  rule.  To  follow 
the  argument  therefore  would  make  the  ex- 
ception dominate  and  destroy  the  rule. 

As  the  settled  law  was  that  for  the  purposes 
ef  Federal  jurisdiction  such  corporations  are 
conclusively  presumed  to  be  composed  of  citi- 
zens of  the  states,  and  as  such  construction  was 
'manifestly  frequently  approved  by  the  [691 
re  enactment  of  provisions  of  the  statutes  con- 
ferring jurisdiction  withoutan  attempt  to  alter 
the  presumption  thus  indulged  in,  it  is  proper 
to  consider  that  such  corporations  were  within 
the  purview  of  words  as  used  in  the  remedial 
act. 

Judgment  afflrmetL 
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A  parU  CHARLES  F.  JONES. 

(Bee  8.  a  Beporter'i  ed.  691094.) 

Suits  against  national  banks—jurisdiction  of— 
divsrss  citizenship, 

L  Section  4  of  the  act  of  Aa^uit  18, 1888,  deprives 
wUionel  banks  of  tbe  privileflre  of  suing  or  being 
sued  in  the  United  States  circuit  and  district 
courts  except  in  cases  where  diversity  of  citlasen- 
ship  would  authorize  an  action  to  be  brought: 
and  in  such  cases  the  decree  of  the  circuit  court 
of  appeals  is  flnaL 

t.  Where  a  suit  airainst  a  national  bank  was 
brought  in  the  United  States  circuit  court  after 
the  act  of  August  18,  1888,  tooic  effect,  and  the 
complaint  averred  the  complainaot  to  be  a  citizen 
of  Pennsylvania  and  the  banlc  to  be  a  citizen  of 
Massachusetts,  tbe  Jurisdiction  of  the  court  de- 
pended on  citizenship  alone. 

H  The  judgment  of  the  circuit  court  of  appeals 
In  a  case  in  which  the  jurisdiction  of  the  circuit 
court  was  originally  invoked  solely  upon  the 
cround  of  citizenship  is  final,  even  if  another 
ground  were  developed  in  the  coarse  of  the  pro- 
ceeding. 

[Original] 
Submitted  Deesmbtr  7, 1896.    Decided  January 

4,  1897. 

PETITION  for  a  writ  of  mandamus  to  tbe 
Circuit  Court  of  Appals  for  the  First  Cir- 
cait  to  allow  an  appeal  to  thia  court  from  a 
decree  of  that  court  aflSrming  a  decree  of  the 
Circuit  Court  for  the  District  of  Massachu- 
setts dismissing  a  suit  brought  by  Charles  F. 
Jones  against  the  Merchants'  National  Bank 
of  Boston,  etc.    Petiiionfor  mandamus  denied. 

Statement  bj  Mr.  Justice  Brown: 

This  wai  a  petition  for  an  order  to  show 
cauae  why  a  writ  of  mandamus  should  not  is- 
sue to  the  circuit  court  of  appeals  for  the  first 
circuit  to  allow  an  appeal  to  this  court  from  a 
decree  of  that  court  affirming  a  decree  of 
the  circuit  court  for  the  district  of  Massachu- 
setts dismissing  the  bill  of  Charles  F.  Jones 
against  the  Merchants'  National  Bank  of  Bos- 
ton; and  also  for  a  citation  to  such  bank  to  ap- 
pear and  show  cause  why  such  decree  should 
not  be  corrected. 

The  petition  set  forth,  in  substance,  that 
petitioner  recovered  a  Judgment  in  the  circuit 
court  for  the  district  of  Massachusetts  against 
one  Swift,  for  the  sum  of  $18,876.82,  upon  an 
fction  of  contract;  that  Swift  paid  the  amount 
of  the  ludgment  to  the  clerk  of  tfie  court,  who 
entered  satisfaction  of  the  same;  that  the 
money  so  received  by  the  clerk  was  deposited 
with  the  Merchants^  National  Bank  for  the 
benefit  of  petitioner,  as  he  claims;  that  the 
clerk  declined  to  instruct  the  bank  to  pay 
the  monev  over,  whereupon  petitioner  brought 
692]  *his  bill  against  the  bank  for  an  account 
of  such  money,to  which  bill  the  bank  demurred; 
that  the  court  sustained  the  demurrer  and  dis> 
missed  his  bill,  whereupon  petitioner  appealed 
to  the  circuit  court  of  appeals,  which  affirmed 
the  decree  of  the  circuit  court. 

Petitioner  then  claimed   an  appeal  to  this 


court,  and  presented  an  application  for  the  al- 
lowance of  such  appeal  to  the  court  of  appeals, 
which  was  denied,  and  he  thereupon  maide  thia 
application  for  a  mandamus  to  allow  the  appeal. 

Alessrs.  F.  A«  Brooks  and  l^ank  W. 
Hackett  for  petitioner. 

Mr.  Justice  Brown  deliyered  the  opinion 
of  the  court : 

The  circuit  court  of  appeals  refused  to  al- 
low an  appeal  in  this  case,  upon  the  ground 
that  its  jurisdiction  in  this  case  was  "depend- 
ent entirely  upon  the  opposite  parties  to  the 
suit  or  controversy  being  .  .  .  citizens 
of  different  states,"  and,  therefore,  under  g  6 
of  the  court  of  appeals  act  of  March,  1891,  its 
decree  was  final  and  not  the  subject  of  an  ap- 
peal to  this  court. 

Prior  to  the  act  of  July  13,  1882  (22  Stat,  at 
L.  162,  chap.  290).  and  the  jurisdictional  act  of 
March  8,  1887  (24  Stat,  at  L.  552,  chap.  878), 
as  revised  by  the  act  of  Auc^ust  18, 1888  (25  Stat. 
at  L.  486,  chap.  866).  it  had  always  been  held 
that  suits  against  corporations  or^nized  un- 
der acts  of  Congress  were  suits  arising  under 
the  laws  of  the  United  States,  and  therefore 
cognizable  by  the  circuit  courts,  regardless  of 
the  citizenship  of  the  parties.  This  doctrine 
was  applied  to  the  United  States  Bank  more 
than  seventy  years  ago  in  Osbom  v.  Bank  of 
United  States,  22  U.  S.  9  Wheat.  788,  819  [6: 
204,  228].  and  more  recently  to  railways  char- 
tered under  acts  of  Congress  ( Union  P.  R,  Go. 
V.  Myers  {'* Pacific  R.  Removal  Cases"),  115  U. 
S.  1  [29:  819]),  even  since  the  court  of  appeals 
act  was  passed.  Nortfiem  P,  R,  Co,  v,  Amato^ 
144  U.  8.  465  [36:  5061;  Union  P.  R.  Co.  ▼. 
Harris,  158  U.  8.  826  [39:  1003]. 

But  by  the  act  of  18(52,  and  more  recently  bj 
§  4  of  the  acts  of  March  8, 1887,  and  Ansrust 
13, 1888,the  *pri  vilege  of  suing  and  being[693 
sued  under  this  clause  was  taken  away  from  na- 
tional banks  by  the  following  language: 

*'Sec.  4.  That  all  national  banlting  associa- 
tions established  under  the  laws  of  the  United 
States  shall,  for  the  purposes  of  all  actions  by 
or  against  them,  real,  personal,  or  mixed,  and 
all  suits  in  equity,  be  deemed  citizens  of  the 
states  in  which  they  are  respectively  located; 
and  in  such  cases  the  circuit  and  district 
courts  shall  not  have  jurisdiction  other  than 
such  as  they  would  have  in  cases  between  in- 
dividual citizens  of  the  same  states." 

In  Leather  Mfrs,  Nat,  Bank  v.  Cooper,  \70 
U.  8.  778  [80:  816],  it  was  held  by  this  court 
that,  under  the  act  of  1882,  which  was  similar 
in  its  terms,  an  action  against  a  national  bank 
could  not  be  removed  to  the  Federal  court, 
"unless  a  similar  suit  could  be  entertained  by 
the  same  court  by  or  against  a  state  bank  in 
like  situation  with  the  national  bank.  Conse- 
quently, so  long  as  the  act  of  1882  was  in  force, 
nothine  in  the*  way  of  jurisdiction  could  be 
claimed  by  a  national  bank  because  of  the 
source  of  its  incorporation.  A  national  bank 
was  by  that  statute  placed  before  the  law  in 
this  respect  the  same  as  a  bank  not  organized 


"Horm.^ As  to/urtecKetion  of  Uniied  States,  eireuit 
eourt  depending  on  parties  and  residence,  see  note 
to  Bmory  v.  Qreenougb,  1: 6iOL 

At  to  siilonMs  conveyances  to  snabls  suit  to  hs 
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brouifht:  motive  of  transfer;  whennootjeetion;  eon- 
pom;  residence  of  assignor^- mm  note  to  M*I>onald 
V.  Smalley*  7: 287. 
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tinder  the  laws  of  the  United  States."  See 
also  Whittemore  v.  Amoskeag  Nat.  Bank,  134 
U.  S.  527  [33: 1002];  Petri  y.  Commercial  Nat. 
Bank,  142  U.  S.  644  [35: 1144].  The  section 
above  cited  from  the  act  of  1888  undoubtedly 
deprives  these  banks  of  the  privilege  of  suing 
or  being  sued,  except  in  cases  where  diversity 
of  citizenship  would  authorize  an  action  to  be 
brought;  and  in  such  cases  the  decree  of  the 
court  of  appeals  is  final. 

In  this  case  the  original  bill  averred  the  com- 
plainant to  be  a  citizen  of  Pennsylvania  and 
the  defendant  to  be  a  national  bank  duly 
established  under  the  laws  of  the  United  States, 
having  its  place  of  business  at  Boston,  and  a 
citizen  of  the  state  of  Massachusetts.  As  the 
bill  was  filed  after  the  act  of  1888  took  effect, 
it  must  be  deemed  to  be  a  suit  dependent  upon 
citizenship  alone.  But  even  if  another  ground 
were  developed  in  the  course  of  the  proceed- 
ings the  judgment  of  the  court  of  appeals  would 
be  final  if  the  jurisdiction  of  the  circuit  court 
were  originally  Invoked  solely  upon  the 
O04]groundof 'citizenship.  Colorado  Central 
Consol.  Min.  Co.  ▼.  Turck,  150  U.  S.  188  [87: 
1080];  B(yrgmeyer  v.  Idler,  159  U.  S.  408  [40: 
1991. 

The  petition  for  mandamus  must  be  denied. 


FRANK  CARVER,  Plff.  in  Err,, 

UNITED    STATES. 

(See  8.  C.^eporter*8  ed.  094-609.) 

Dying  declarations — evidence  of  conversation — 

impeachment, 

1.  Evidence  that  a  person  whose  dying  declara- 
tions are  ofTered  In  evidence  had  received  extreme 
unctioo  is  admissible  as  showinfjr  the  circum- 
stances under  which  the  declaration  was  made. 

2.  Where  one  party  has  been  permitted  to  prove 
a  conversation  the  other  party  may  prove  his 
version  of  it. 

&  Dying  declarations  may  be  impeached  by  evi- 
dence of  other  statements  by  the  same  person 
which  are  inconsistent  therewith. 

[No.  588.] 

Submitted  December  IS,  1896,    Decided  Janu 

ary  4,  1897. 

IN  ERROR  to  the  Circuit' Court  for  the 
Western  District  of  Arkansas  to  review  a 
judgment  of  that  court  convicting  Frank  Car 
ver  of   the  murder  of  one  Anna  Maledon. 
Betersed,  and  new  trial  ordered. 
See  same  case,  IGO  U.  S.  553  (40:  532). 

Statement  by  Mr.  Justice  Brown: 
This  was  a  writ  of  error  to  review  the  con- 
Tiction  of  the  plaintiff  in  error  for  the  murder 
of  one  Anna  Maledon  at  Muskogee,  in  the 
Creek  Nation  of  the  Indian  territory.  The 
conviction  was  a  second  one  for  the  same  of- 
fense, the  first  having  been  set  aside  by  this 
court  upon  the  ground  that  improper  evi 


dence  had  been  received  of  an  alleged  dylns 
declaration.     160  U.  S.  553  [40:  5321. 

The  evidence  tended  to  show  that  Carrer, 
a  man  about  twenty- five  years  of  age,  waa 
grossly  intemperate  in  his  habits,  and  upon 
the  day  the  homicide  took  place  had  beea 
drinking  a  mixture  of  hanl  cider  and  Ja- 
maica ginger,  and  was  so  intoxicated  that  he 
could  hardly  walk;  that  deceased,  who  had 
been  his  mistress  for  several  years,  had  agreed 
to  meet  him  in  the  evening  at  a  certain  mill 
crossing  in  Muskogee.  They  met  at  aboai 
hal  f  •  past  eight,  when  he  soon  began  to  threat- 
en her  that  he  would,  before  daylight,  kill  her 
and  one  Walker  of  *whom  he  ap-  f69£( 
peared  to  have  been  Jealous.  He  was  armed 
with  a  revolver  and  his  conduct  indicated 
that  lie  was  crazed  with  liquor.  During  hla 
walk  with  the  deceased,  he  met  a  man  whom 
he  drove  off  at  the  point  of  his  pistol,  and 
amused  himself  by  firing  it  off  at  a  lot  of 
cattle,  which  were  within  range.  Meeting 
one  Crittenden,  the  deceased,  believing  that 
Carver  was  unfit  to  care  for  her  and  accom- 
pany her,  asked  Crittenden,  with  whom  aha 
was  acquainted,  to  take  her  home.  Critten- 
den started  with  them,  when  Carver  got  out 
his  pistol  again,  fiourished  it  about  and  fired 
it  off  twice,  once  in  the  air  and  once  in  the 
ground.  After  walking  some  fifty  yarda  or 
more  Carver  again  took  out  his  pistol,  flour- 
ished it  around,  and,  either  intentionally  or 
accidentally,  shot  deceased  in  the  back  and 
mortally  wounded  her. 

Messrs,  Wm.  M,  Cravena  and  J,  Warm^ 

Beed  for  plaintiff  in  error. 

Mr.  J.  M.  Dickinaont  Assistant  Attorn^ 
General,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

1.  Defendant's  4th  and  5th  assignmenta  of 
error  were  taken  to  the  action  of  the  court  in 
permitting  the  district  attorney  to  prove  that 
a  Catholic  priest  was  summoned  for  Anna 
Maledon ;  "that  she  took  the  sacrament  after 
she  was  shot,**  and  that  he  "* performed  the 
last  rites  of  the  Catholic  church  in  her  he- 
lialf.  **  We  see  no  objection  to  this  testimonT, 
and  think  it  was  within  the  discretion  of  the 
court  to  admit  it.  Alexanders,  United  8tate$^ 
138  U.  S.  353,  357  [34:  954,  9571.  Dyinsr 
declarations  are  an  exception  to  the  general 
rule  that  only  sworn  testimony  can  be  re- 
ceived, the  fear  of  impending  death  being 
assumed  to  be  as  powerful  an  incentiTe  to 
truth  as  the  obligation  of  an  oath.  The  fact 
that  the  deceased  had  received  extreme  unc- 
tion had  some  tendency  to  show  that  she  muat 
have  known  that  sbe  was  in  arttculo  morti»^ 
and  if  the  *jury  were  of  opinion  that  [69o 
the  fact  that  she  received  it  lent  an  additional 
sanctity  to  her  statement,  it  was  no  error  to 
admit  evidence  of  it.  If  not,  it  could  do  the 
defendant  no  harm.  It  was  one  of  the  facta 
showing  the  circumstances  under  which  the 
declaration  was  made  that  the  government 
was  entitled  to  lay  before  the  jury.     In  Ret 


Vofrm.— Asia  dying  declarationt,  when  admissible 
in  cages  of  homicide^  under  sense  of  imi*tndina  death; 
subsequent  hope  of  recovery;  by  siQns  or  other  modes; 


obtained  hy  solicitation;  how  restficted;  mwt  refoto 
to  fads;  duty  of  court;  tieela»ation  in  favor  of  a©- 
cuMd,— see  note  to  Carver  v.  United  States,  40:  SSL 
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▼.  BoweU,  1  Den.  C.  C.  1,  the  deceased  bad 
nceiTed  a  gunshot  wound,  and  repeatedly 
czprened  his  conviction  that  he  was  mortally 
wounded.  Evidence  that  he  was  a  Roman 
Catholic  and  that  an  offer  was  made  to  fetch 
«  priest,  which  he  declined,  appears  to  have 
"been  receiTed  without  objection,  as  tending 
to  show  that  he  did  not  think  his  end  was 
Approaching,  but  his  declaration  was  held  to 
have  been  prooerly  received.  In  Minton*a 
Gate,  McNally's  £▼.  886,  cited  by  counsel 
1b  Howell* i  Case,  the  fact  of  a  person  having 
received  extreme  unction  was  considered  evi- 
dence that  she  thought  herself  ina  dying  state. 

2.  The  6th  assignment  of  error  was  taken 
to  Uie  refusal  of  Uie  court  to  permit  the  de- 
fendant to  prove  by  Mary  Belstead  and  Mary 
Hurray  the  declarations  of  defcudant,  and 
what  he  said  to  deceased,  and  what  she  said 
to  him,  at  the  place  of  the  fatal  shot,  imme- 
diately after  the  shot  was  fired,  for  the  reason 
that  the  same  was  part  of  tl|e  fee  geaUB,  and 
was  also  a  part  of  the  conversation  given  in 
evidence  bv  the  government  witnesses.  We 
fail  to  understand  the  theory  upon  which 
this  testimony  was  excluded.  Hays  and 
Brann,  two  witnesses  for  the  government, 
bad  testified  that  they  had  heard  the  shots 
flred  and  the  scream  of  a  woman  ;  that  Brann 
•tarted  for  the  place,  and  met  defendant  run- 
BiDg  away ;  that  defendant  went  back  toward 
the  woman,  and  then  returned  a^ain,  when 
Brann  caught  him  and  took  him  back  to  the 
woman,  about  thirty  yards.  About  this  time 
Hays  came  up,  and  both  testified  as  to  the 
eoDYersation  or  exclamations  that  were  made 
between  deceased  and  the  defendant.  De- 
fendant's two  witnesses,  Belstead  and  Murray, 
appear  to  have  come  up  about  the  same  time, 
and  whether  the  conversation  that  took  place 
between  defendant  and  deceased  at  that  time 
was  part  of  the  re$  geetm  or  not.  It  is  evident 
that  it  was  practically  the  same  conversation 
to  which  the  government's  witnesses  had  testi- 
B97]fied.  ifit  were*competent  for  one  party 
to  prove  this  conversation,  it  was  equally 
competent  for  the  other  party  to  prove  their 
▼enion  of  it.  It  may  not  have  differed  es- 
sential W  from  the  government's  version,  and 
it  may  be  that  defendant  was  not  prejudiced 
bj  the  conversation  as  actually  proved,  but 
where  the  whole  or  a  part  of  a  conversation 
has  been  put  in  evidence  by  one  party,  the 
other  party  is  entitled  to  explain,  vary,  or 
contradict  it. 

8.  There  was  also  error  in  refusing  to  per- 
mit the  defendant  to  prove  by  certain  wit- 
nesses that  the  deceased,  Anna  Maledon,  made 
statements  to  them  in  apparent  contradiction 
to  her  dying  declaration,  and  tending  to  show 
that  defendant  did  not  shoot  her  intentionally. 
Whether  these  statements  were  admissible  as 
dying  declarations  or  not  is  immaterial,  since 
we  think  they  were  admissible  as  tending  to 
Impeach  the  declaration  of  the  deceased, 
which  had  already  been  admitted.  A  dying 
declaration  by  no  means  imports  absolute 
Terlty.  The  history  of  criminal  trials  is  re- 
plete with  instances  where  witnesses  even  in 
Che  agonies  of  death  have,  through  malice, 
misapprehension, or  weakness  of  mind,  made 
declarations  that  were  inconsistent  with  the 
actual  facts ;  and  it  would  be  a  great  hard- 
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ship  to  the  defendant  who  is  deprived  of  the 
benefit  of  a  cross-examination  to  hold  that  he 
could  not  explain  them.  Dying  declarations 
are  a  markecl  exception  to  the~ general  rule 
that  hearsay  testimony  is  not  admissible,  and 
are  received  from  the  necessities  of  the  case 
and  to  prevent  an  entire  failure  of  justice, 
as  it  frequently  happens  that  no  other  wit- 
nesses to  the  homicide  are  present.  Thej 
may,  however,  be  inadmissible  by  reason  of 
the  extreme  youth  of  the  declarant  {Rex  v. 
Pike,  8  Car.  &  P.  698) ,  or  by  reason  of  any 
other  fact  which  would  make  him  incompe- 
tent as  an  ordinary  witness.  They  are  only 
received  when  the  court  is  satisfifKi  that  the 
witness  was  fully  aware  of  the  fact  that  his 
recovery  was  impossible,  and  in  this  par- 
ticular the  requirement  of  the  law  is  very 
stringent.  They  may  be  contradicted  in  the 
same  manner  as  other  testimony,  and  may  be 
discredited  by  proof  that  the  character  of  the 
deceased  was  bad,  or  that  he  did  not  believe  in 
a  future  state  of  rewards  or  punishment.  StaU 
V.  Elliott,  45  Iowa,  486 ;  Com,  v.  Cooper,  6  Al- 
len. 495  [81  Am.  Dec.  762]  :  QoodtUl  v.  StaU^ 
1  Or.  *388  [80  Am.  Dec.  896] ;  Tracy  [608 
y.People,m  III. 101 ;  HiU  ▼.i8Stofo,64  Mis8.481. 

It  is  true  that,  in  respect  to  other  witness- 
es, a  foundation  must  be  laid  for  evidence  of 
contradictory  statements  by  asking  the  wit- 
ness whether  he  has  made  such  statements, 
and  we  have  held  that  where  the  testimony 
of  a  deceased  witness,  given  upon  a  former 
trial,  was  put  in  evidence,  that  proof  of  the 
death  of  such  witness  subsequent  to  his 
former  examination  will  not  oispense  with 
this  necessity.  Mattox  v.  United  Statee,  156 
U.  8.  237  [89 :  409].  That  case,  however,  was 
put  upon  the  ground  that  the  witness  had 
once  been  examined  and  cross-examined  upon 
a  former  trial.  We  are  not  inclined  to  ex- 
tend it  to  the  case  of  a  dying  declaration, 
where  the  defendant  has  no  opportunity  by 
cross-examination  to  show  that  by  reason  of 
mental  or  physical  weakness  or  actual  hos- 
tility felt  toward  him  the  deceased  may  have 
been  mistaken.  Considering  the  friendly  re- 
lations which  had  existed  between  the  de- 
fendant and  the  deceased  for  a  number  of 
years,  their  apparent  attachment  for  each 
other,  and  the  alcoholic  frenzy  under  which 
defendant  was  apparently  laboring  at  the 
time,  theshootine  may  possibly  not  have  been 
with  deliberate  Intent  to  take  the  life  of  the 
deceased,  notwithstanding  the  threats  made 
by  the  defendant  earlier  in  the  evening.  In 
nearly  all  the  cases  In  which  the  question 
has  arisen  evidence  of  other  statements  by  the 
deceased  inconsistent  with  his  dyin^  declara- 
tions has  been  received.  People  v.  Lauoreneef 
21  Cal.  868  (an  opinion  by  Chief  Justice 
Field,  now  of  this  court)  ;  State  v.  Bku^kbum, 
80  N.  C.  474 ;  MePheraon  v.  State,  9  Yerg. 
279 ;  nvrd  v.  Pe(ypU.  25  Mich.  405 ;  BattU  ▼. 
State,  74  Ga.  101 ;  Felder  v.  State,  28  Tex. 
App.  447  [59  Am.  Rep.  777] ;  Moore  v.  ^ate, 
12  Ala.  7(54  [46  Am.  Dec.  276]. 

Our  attention  has  been  called  to  but  one 
case  to  the  contrary,  viz, ,  ^yroe  v,  -State,  20 
Ohio  St.  460,  cited  with  apparent  approval 
in  the  Mattox  Caae.  But  we  think,  as  applied 
to  dying  declarations,  it  is  contrary  to  the 
weight  of  authority. 
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As  these  declarations  are  Decessarlly  ex 
parte,  we  think  the  defendant  is  entitled  to 
the  benefit  of  any  advantai^e  he  may  have  lost 
by  the  want  of  an  opportunity  for  cross-ex- 
amination. Bex  Y,  A9hUm,  2  Lew.  0.  0. 
147. 

6991    *The  disposition  we  ba?e  made  of 
these  assignments  renders  it  unnecessary  lo 

€04 


consider  the  others.  Hie  judomeni  uf  the  court 
muit  be  reversed,  the  con?lction  set  aside,  and 
a  new  trial  ordered. 

Mr.  Justice  Brewer  and  Mr.  Justice 
PeeUuun  concurred  in  rsTersing  upon  the 
sixth  assignment  only. 
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118T.  LOUIS  &  SAN  FRANCISCO  RAIL- 
WAY COMPANY.  Piff.  in  Ehrr., 

9. 

LEONARD  MATHEWS. 

(8ee  8.  C  Beporter^s  ed.  1-27.) 

4SkUute  making  railroad  liable  for  fira— when 

eonitituHonal, 

1.  Tbe  Missouri  statute  of  March  81, 1887,  makinff 
every  railroad  corporation  liable  for  all  property 
injured  or  destroyed  by  fire  from  its  locomotives, 
and  givlDff  it  an  Insurable  Interest  in  tbe  prop- 
erty for  its  protection,  is  constitutional  and  valid. 

t.  Such  statute  neither  violates  any  contract  be- 
tween the  state  and  the  railroad  company,  nor 
deprives  the  company  of  its  property  without  due 
process  of  law,  nor  denies  it  the  equal  protection 
of  the  laws. 

fNo.  105.] 

Argued  November  ^,  1896,    Decided  January 

4, 1S97. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment  of 
that  court  afflrmiDg  tbe  Judgment  oc  ao  infe- 
rior court  of  that  state  in  favor  of  the  plaintifT, 
Leonard  Mathews,  against  the  St.  Louis  &  San 
Francisco  Railway  Company  for  damages  for 
the  destruction  of  plaintiff's  buildings  and  per- 
sonal property  by  nre  communicated  from  one 
of  the  company's  engines.  Afflrmed, 
See  same  case  below,  121  Mo.  298,  25  L.  R. 

A.  161. 

Statement  by  Mr.  Justice  Gray: 
Thia  was  an  action  brought  in  an  inferior 
•court  of  the  atate  of  Missouri,  by  an  owner 
of  land  in  St.  Louis  county,  against  a  rail- 
road corporation  organized  under  the  laws  of 
the  state,  and  owning  and  operating  with  lo- 

NOTX.— ul<  to  liabUity  of  raHrwid  company  for 
Hret  Bctbyit  along  iU  line:  what  admiaitible  to  prove 
m/egtioence  by  oomnany.— see  note  to  Grand  Trunk 

B.  Co.  V.  Richard«on,  23:  357. 

Am  to  ichat  i»  doe  proceta  of  laio,  see  note  to 
Pearson  v.  Yewdall,  24:  438. 
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comotive  engines  a  line  of  railway  adjoining 
the  plaintiff's  land,  to  recover  damages  for  the 
destruction  of  the  plaintiff's  dwelling  house, 
bam,  *out-buildinga,  shrubbery,  and  [2 
personal  property  upon  that  land,  by  fire 
communicated  from  one  of  those  engines  oa 
August  9,  1887. 

Tne  petition  contained  two  counts,  the  first 
of  which  alleged  negligence  on  the  part  of  the 
defendant,  and  the  second  did  not,  but  was 
founded  on  the  statute  of  Missouri  of  March 
31,  1887,  by  which  *'each  railroad  corpora- 
tion owning  or  operating  a  railroad  in  thia 
state  shall  be  responsible  in  damages  to 
every  person  and  corporation  whose  property 
may  be  injured  or  destroyed  by  fire  communi- 
cated, directly  or  indirectly,  by  locomotive 
engines  in  use  upon  the  railroad  owned  or 
operated  by  such  railroad  corporation ;  and 
each  such  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  upon  the 
route  of  the  railroad  ownea  or  operated  by  it, 
and  may  procure  iusurance  thereon  in  its  own 
behalf,  for  its  protection  against  such  dam- 
ages. "  Mo.  Laws  1887,  p.  101 ;  Mo.  Rev. 
Stat.  1889.  §  2615. 

The  answer,  among  other  defenses,  set  up 
that  the  statute  violated  the  Constitution  of 
the  United  States,  by  depriving  the  defend- 
ant of  its  property  without  due  process  cf 
law ;  and  by  denying  to  it  the  equal  protec- 
tion of  the  laws;  and  by  impairiog  the 
obligation  of  tbe  contract  made  between  it 
and  the  state,  **bv  tbe  terms  and  provisions 
of  which  it  was  impliedly  agreed  that  said 
defendant  might  and  could  use  fire  for  the 
purpose  of  generating  steam  to  prooel  said 
locomotive  engines  and  cars  attached  thereto, 
and  be  responsible  only  for  thie  negligent 
and  careless  use  thereof." 

The  defendant  was  incorporated  September 
10,  1875.  under  the  general  laws  of  the  state, 
which  authorized  railroad  corporations  to  be 
formed  by  voluntary  articles  of  association 
filed  in  the  office  of  the  Secretary  of  State ; 
and  to  lay  out  and  construct  their  railroad ; 
to  take  lands  for  the  purpose ;  and  "  to  take 
and  convey  persons  and  property  on  their 
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railroad  by  the  power  or  force  of  steam,  or  of 
animals,  or  by  any  mechanical  power,  and 
to  receive  compensation  therefor. "  Mo.  Gen. 
Stat.  1865,  clmp.  63,  §§1,2;  Mo.  Rev.  Stat. 
1889.  ^§  2542,  2543. 

At  the  trial,  the  plaintiff  introduced  evi- 
31  dence  tending  to  ^support  the  allegations 
of  the  petition ;  and  the  court,  at  his  request, 
instructed  the  jury  that  **  if  they  believe  from 
the  evidence  that  during  the  month  of  Au- 
gust. 1887,  plaintiff  was  the  owner  of  the 
land  in  the  petition  described,  and  defend- 
ant was  the  owner  or  operating  a  railroad  ad- 
joining said  land,  having  locomotive  engines 
In  use  upon  said  road,  and  that  on  August 
9,  1887,  fire  was  communicated  from  a  loco- 
motive engine  then  in  use  upon  the  railroad 
owned  or  operated  by  defendant  to  plaintiff's 
property  on  his  said  land,  and  thereby  the 
Duildings  and  other  property  in  the  petition 
mentioned,  or  any  of  it,  were  destroyed,  then 
the  jury  will  find  for  the  plaintiff.^ 

The  court  refused  to  give  to  the  jury  the 
following  instruction  requested  by  the  de- 
fendant: "Though  the  jury  may  believe 
from  the  evidence  that  fire  was  communicated 
from  a  locomotive  enirine  in  use  on  defend- 
ant's railroad  to  plaintiff*8  property,  as 
charged  in  the  second  count  of  plaintiff's  pe- 
tition, yet  that  fact  is  only  prima  facie  evi- 
dence of  negligence  on  the  part  of  defendant, 
and  unless  the  jury  believe  from  the  whole 
evidence  in  the  case  that  said  fire  was  either 
Degliirently  set  out  by  defendant  or  was  com- 
municated to  plaintiff's  property  by  reason 
of  defendant's  negligence  the  plaintiff  can- 
DOt  recover." 

The  defendant  excepted  to  the  instruction 
f:iven,  as  well  as  to  tlie  refusal  to  instruct 
M  requested ;  and,  after  verdict  and  judg- 
ment Tor  the  plaintiff,  appealed  to  the  su- 
preme court  of  the  state  which  held  the 
•tatute  to  be  constitutional,  and  affirmed  the 
Judgment.  121  Mo.  298  [25  L.  R.  A.  161]. 
The  defendant  sued  out  this  writ  of  error. 

Mewrg.  D.  D.  Duncan*  L,  F,  Parker,  John 
F,  Dillon,  and  Winalow  F.  Pierce,  for  plaintiff 
In  error: 

Section  2615  of  the  Missouri  Revised  Statutes 
of  1889  is  unconstitutional,  because: 

(a)  It  impairs  the  obligation  of  the  contract 
contained  in  defendant's  charter. 

Mo.  Rev.  Stat.  1889.  ^2UZ',  Fletcher v.  Peck, 
10  U.  8.  6  Cranch,  87  (8:  \^2)\  Dartmmith  a>^ 
Uge  V.  Woodward,  17  U.  S.  4  Wheat.  618  (4: 639); 
United  States  v.  Quiney,  71  U.  S.  6  Wall.  585 
(18: 408);  Orten  v.  Biddle,  21  U.  S.  8  Wheat. 
92  (5:  570>;  PlantenT  Bank  v.  Sharp.  47  U.  S. 
e  How.  827 (12:  458);  Owi.v.  ISrie  dW. Tranep. 
Co.  107  Fa.  112;  Pennsylvania  R.  Co.  v.  Balti 
m&re  d  0,  R  Co.  fiO  Md.  263;  Bank  of  the  Re- 
public  V.  Eamilton  County,  21  Hi.  53:  Payne  y. 
Baldwin,  8  Smedes  &  M.  661;  Edwards  y. 
Eeartey,  96  U.  S.  607  (24: 799) :  Howard  v.  Bug- 
bee,  65  U.  S.  24  How.  461  (16: 758);  Meriwether 
▼.  Oarrett,  102  U.  S.  472  (26:  197);  Bronson  v. 
Kintie,  42  U.S.I  How.  811  (11: 148):  McCracken 
w.Hayward,4SlJ,S.2  How.  608(11:897);  Louis- 
iana V.  New  Orleans,  102  U.  8.  208  (26:  132); 
Ifew  Orleans  Oaslight  Co,  v.  Louisiana  Light  A 
H,  P,  d  Mfg.  Co.  115  U.  8.  668  (29:  525):  New 
Orleans  Waterworks  Co.  ▼.   Rivers,  116  U.  8. 
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682  (29:  528);  People  v.  Jackson  d  M.  Ft.  Road 
Co,  9  Mich.  285;  Sloan  v.  Pacific  R.  Co.  61  Mo. 
24,  21  Am.  Rep.  397;  Smith  v.  Uannibal  d  St. 
J.  R.  Co.  37  Mo.  2D5;  Burroughs  v.  IIouMtonie 
R  Co.  15  CoDu.  128,  38  Am.  Dec  64;  Afo>*her 
V.  Uticn  d  S.  R.  Co.  8  Barb.  427;  Rood  v.  New 
York  d  E.  R.  Co.  18  Barb.  80;  Piqua  Branch 
Bank  V.  Knoop,  57U.  8.  16How.  369(14:977); 
Dodge  v.  Woolsey,  59  U.  S.  18  How.  831  (15: 
401);  Thomas  v.  West  Jersey  R.  Co.  101  U.  8.  71 
(25: 950);  Aslibvry  R.  Carriage  dL  Co.  v.  Riche, 
L.  R.  7  H.  L.  653;  Bailey  v.  Philadelphia,  W.  d 
B.  R.  Co.  4  Harr.  (Del.)  401,  64  Am.  Dec.  593; 
Lake  View  v.  Rose  Hill  Cemetery  Asso.  70  111. 
196.  22  Am.  Rep.  71;  Ohio  d  M.  R.  Co.  v. 
Lackey,  78  111.  57,  20  Am.  Rep.  259;  Thorpe 
V.  Rutland dB.  R.Co.  27  Vt.  143,  62  Am.  Dec. 
625;  Benson  v.  New  York,  10  Barb.  223;  Small 
V.  Chicago,  R.  L  d  P.  R.  Co.  50  Iowa.  846;. 
Vincennes  Unirersity  v.  Indiana,  55  U.  8.  14 
How.  268(14: 416);  Scotland  County  Y.Missouri, 
L  d  N.  R.  Co.  65  Mo.  185;  State,  Ilaeussler,  v. 
Oreer,  78  Mo.  188;  Wharton,  Necligence^ 
§  668;  Cooley.  Const.  Lim.  5th  ed.  387. 

(b)  It  denies  defendant  the  equal  protection 
of  the  laws. 

Pearson  v.  Portland.  69  Me.  278;  State  ▼. 
Hayes,  81  Mo.  586;  Chicago,  St.  L.  d  N.O.  R 
Co.  V.  Moss,  60  Miss.  641;  Butchers'  Benev,  Asso, 
V.  Crescent  City  L.  S.  L.  d  S.  H.  Co.  ("Slavghter 
House  Cases"),  83  U.  8.  16  Wall.  36  (21:  394); 
San  Mateo  County  y.  Southern  P.  R.  Co.  {'*  Rail- 
road Tax  Case^'),  18  Fed.  Rep.  722;  Santa 
Clara  County  v.  Southern  P.  R.  Co.  118  U.  8. 
394  (80:  118). 

(c)  It  takes  defendant's  property  without  due 
process  of  law. 

Ohio  d  M.  R  Co.  V.  Lackey,  78  111.  57.  20 
Am.  Rep.  259:  Small  v.  Chicago,  R.  L  d  P.  R. 
Co.  50  Iowa,  340:  Zeigler  v.  South  d  N.  Ala.  R. 
Co.  58  Ala.  594;  Miller  v.  Martin,  16  Mo.  508,. 
57  Am.  Dec.  242;  Kahle  v.  Hobein,  80  Mo.  App. 
476;  Catron  v.  Nichols,  81  Mo.  82, 61  Am.  Rep. 
222;  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec.  511. 

Said  section,  if  valid,  only  makes  the  fact  of 
the  injury  prima  facie  evidence  of  Degligence. 

TUiey  V.  St.  Louis  d  S.  F.  R.  Co.  49  Ark. 
535,  32  Am.  &  Eng.  R.  Cas.  324. 

Said  section  does  not  authorize  damages  for 
property  upon  which  plaintiff  could  not  have 
obtained  insurance. 

Chapman  V.Atlantic  d  St.  L.  R.  Co.  87  Me.92. 

Plaintiff  was  not  entitled  to  damages  for  his 
personal  property. 

The  question  of  plaintiff's  contributory  neg- 
ligence should  have  been  submitted  to  the  Jury. 

Ross  V.  Boston  d  W.  R.  Co.  6  Allen,  92. 

Plaintiff  was  compensated  for  his  loss  in  th»- 
condemnation  proceedings  instituted  by  tb^ 
defendant. 

The  defendant  should  have  been  allowed  to- 
prove  the  amount  of  insurance  which  plaintiflT 
had  upon  his  buildings  at  the  time  they  wen^ 
destroyed. 

Messrs.  Percy  Werner  and  Oarland  Fol' 
lard,  for  defendant  in  error: 

The  statute  in  question  does  not  deny  de- 
fendant in  error  the  equal  protection  of  the  law. 

BarHer  v.  Connolly,  113  U.  8.  27  (28:  928); 
Soon  Ring  v.  Crowley.  113  U.  8.  703  (28: 1145); 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  8.  61* 
(29:  468);  Minneapolis  d  St.  L.  R.  Co,  v.  Beek- 

in  U.& 


im. 


fir.  Lonn  A  San  Fraitcibco  R.  Co.  y.  Mathews. 
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^riiK  129  U.  8.  26(32:  585);  atarlotte,  0,  A  A. 
R  Co.  ▼.  Oitibei,  142  U.  S.  386  (b5: 1051);  Mis 
muri  P.  A  Co,  ▼.  Maekey,  127  U.  8.  205 
(88:  107). 

it  does  not  deprive  plaiDtiff  in  error  of  its 
property  without  due  process  of  law. 

Miu^niri  P.  R.  Co,  t.  Humes.  115  U.  8.  512 
(88:  463);  Nashville,  C  <t  8t.  L.  R,  Co.  ▼.  Ak^ 
hama,  128  U.  8.  96  (32: 852. 2  Inters.  Com.  Rep. 
'S^;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  8.  659  (24:  1036);  Boston  Beer  Co, 
T.  Massachusetts,  97  U.  8.  25  (24:  989);  Missou- 
ri P.  R,  Co.  T.  Mackey,  supra. 

It  does  not  impair  obligations  of  a  contract 
liuide  between  the  state  of  Missouri  and  plaintiff 
in  error. 

PearsaU  t.  Oreat  Northern  R.  Co.  161  U.  8. 

ini  (40:  847);  NorthwesUrn  Fertilizing  Co,  v. 

Hyde  Park,  supra;  Cooley,  Const.  Lim.  6th  ed. 

chap.  16,  pp.  707-710;  Mo.  Const,  art.  12,  gg  5, 

14. 

Statutes  substantially  the  same  as  that  of 
Missouri  here  drawn  in  question,  imposing 
liability  for  damages  caused  by  railroad  loco- 
snotWes,  irrespective  of  negligence,  have  in  no 
^casebeen  held  unconstitutional,  though  passing 
^minder  judicial  review  for  a  period  of  more 
^lao  fifty  years. 

Ly^nan  v.  Boston  db  W,  R,  Corp.  4  Cush.  288; 

JHart  V.  Western  R.  Co,  18  Met.  105.  46  Am. 

Dec.  719;  Ross  v.  Boston  dk  W.  R.  Co,  6  Allen. 

-iW;  Pierce  v.  Worcester  d  N.  R,  Co.  105  Mass. 

199;  Trask  v.  Hartford  dN.  H.  R.  Co.  16  Gray, 

•*71;  CJiapman  v.  Atlantic  d  St.  L.  R.  Co.  87 

"Mc.  92;  Pratt  v.  Atlantic  d  St.  L.  R,  Co.  42 

Me.  679;  Hooksett  v.  Concord  R.  Co,  38  N.  fl. 

-242;  Rowell  v.  Railroad,  57  N.  H.  132.  24  Am. 

Bep.  59;  Smith  v.  Boston  d  M.  R.  Co.  63  N. 

H.  25;  Orissell  v.  Housatonie  R.  Co,  54  Conn. 

447;  Martin  v.  Nao  York  d  N.  E,  R.  Co.  63 

Conn.  831;  Rodemnchsr  ▼.  Milwaukee  d  St,  P, 

R,  Co.  41  Iowa.  297,  20  Am.  Rep.  592:  Small 

T.  Chicago,  R.  I.  d  P.  R.  Co.  50  Iowa.  840; 

Union  P.  R,  Co.  v.  De  Busk,  12  Colo.  294.  8  L. 

B.  A.  850;  McCandless  v.  Richmond  d  D.  R, 

€o.  38  8.  C.  103.  18  L.  R.  A.  440;  Mathews  v. 

-81.  Louis  dS.F.R.  Co.  121  Mo.  298,  25  L.  R. 

A.  161;  Campbell  Y.  Missouri  P.  R.  Co.  121  Mo. 

Z40,  25  L.  R.  A.  175. 

Mr.  Justice  Gray  delivered  the  opinion 
ot  the  court : 

The  only  question  presented  by  the  record, 
•of  which  this  court  has  jurisdiction,  is 
whether  there  is  anything  inconsistent  with 
the  Constitution  of  the  United  8tates  in  the 
statute  of  Missouri  of  March  31.  1887.  by 
which  every  railroad  corporation  owning 
4>r  operating  a  railroad  in  the  state  is  made 
responsible  in  damages  for  property  of  any 
person  injured  or  destroyed  by  fire  commu- 
nicated by  its  locomotive  engines;  and  isd^- 
-Glared  to  have  an  insurable  interest  in  prop- 
erty along  its  route,  and  authorized  to  Insure 
such  property,  for  its  protection  against  such 
•damages. 

It  has  been  strenuously  argued,  in  behalf 
4>f  the  plaintiff  in  error,  that  this  statute  is 
an  arbitrary,  unreasonable,  and  unconstitu- 
tional exercise  of  legislative  power,  impos- 
ing an  absolute  and  onerous  liability  for  the 
'Consequences  of  doing  a  lawful  act.  and  of 
conducting  a  lawful  business  in  a  lawful  and 
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careful  manner ;  and  that  the  statute  violates 
the  Constitution  of  the  United  8tates.  by  de- 
priving the  railroad  companv  of  its  property 
without  due  process  of  law.  by  denying  to  ft 
the  equal  protection  of  the  laws,  and  by 
impairing  the  obligation  of  the  contract 
previously  made  between  it  and  the  state  by 
its  incorporation  under  general  laws,  author- 
izing it  to  convey  passengers  and  freight 
over  its  railroad  by  the  use  of  locomotive 
engines. 

The  argument  that  this  statute  is  in  excess 
of  the  power  of  the  legislature  may  be  the 
most  satisfactorily  met  by  first  tracing  the 
history  of  the/law  regarding  the  liability  of 
persons  for  fire  originating  on  their  own 
premises  and  spreading  to  the  property  of 
others. 

At  common  law,  every  man  appears  to 
have  been  obliged,  by  the  custom  of  the 
realm,  to  keep  his  fire  safe  so  that  it  should 
not  injure  his  neighbor;  and  to  have  been 
liable  to  an  action,  if  a  fire.  lighted  in  his 
own  house, or  upon  his  land,  by  *the  act  of  [B 
himself  or  of  his  servants  or  guests,  burned 
the  house  or  property  of  his  neighbor,  un- 
less its  tiprcading  to  bis  neighbor's  property 
was  caused  by  a  violent  tempest  or  othsr 
inevitable  accident  which  he  could  not  have 
foreseen.  Thirning,  Ch.  J.,  and  Markham, 
J. .  in  Beaulieu  v.  Finglam,  Year  Book  2  Hen. 

IV.  18;  Anonymous,  Cto,  £liz.  10:1  Rolle. 
Abr.  1,  Action  sur  Case,  B;  1  D'Anvers, 
Abr.,  Actions,  B;  TurberviUe  y.  Stamp  (1698) 
Comyns.  32,  1  Salk.  13,  Holt,  9,  1  Ld. 
Raym.  264,  12  Mod.  152 ;  Com.  Dig.  Action 
upon  the  Case  for  Negligence,  A,  6;  1  Vin. 
Abr.  215.  216  ;1  Bac.  Abr.  Action  on  the 
Case,  F  (Am.  ed.  1852)  p.    122 ;  Canterbury 

V.  Attorney  General,  1  Fhil.  Ch.  306.  316- 
319;  FilliterY,  Phippard,  11  Q.  B.  347.  354; 
Furlong  v.  Carroll,  7  Ont.  App.  145.  159. 

The,  common -law  liability  in  case  of  ordi- 
nary accident. 'without  proof  of  negligence, 
was  impliedly  recognized  in  the  statute  of 
Anne,  passed  within  ten  years  after  the  de- 
cision in  Turberville  v.  Stamp,  above  cited, 
and  providing  that  **  no  action,  suit,  or  pro- 
cess whatsoever  shall  be  had,  maintained, 
or  prosecuted  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally 
begin,  or  any  recompense  be  made  by  such 
person  for  any  damage  suffered  or  occasioned 
thereby,  any  law  or  usage  or  custom  to  the 
contrary  notwithstanding."  Stat.  6  Anne 
(1707)  chap.  81  [58],  §  7;  8  Statutes  of  the 
Realm.  795;  10  Anne  (1711)  chap.  14  [241, 
§  1 ;  9  Statutes  of  tbe  Realm,  684.  By  the 
Statute  of  14  Geo.  III.  (1774)  chap.  78.  §  86, 
the  statute  of  Anne  was  extended  to  ^any 
person  in  whose  house,  chamber,  stable,  bam, 
or  other  building,  or  on  whose  estate,  any 
fire  shall  accidentally  begin.** 

In  modern  times  in  England,  the  strict  rule 
of  the  common  law  as  to  civil  liability  in 
damages  for  fire  originating  on  one's  own 
land  and  spreading  to  property  of  another, 
has  been  rccogniz^  as  still  existing,  except 
so  far  as  clearly  altered  bv  statute. 

In  Rex  V.  Pease  (1832)  4'  Barn.  &  Ad.  80, 
1  Nev.  &  Macn.  690,  a  corporation  expressly 
authorized  by  act  of  Parliament  to  establish 
a  railway  between  certain  points,  and  to  use 
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locomotive  eDgines  thereon,  was  held  DOt  to 
7]be  liable  to'an  indictmeut  for  a  nuisance 
by  frightening  horses  traveling  upon  a  high- 
way parallel  to  the  railroad. 

In  Aldridge  v.  OrecU  ^'eitern  R.  Co.  (1841) 
8  Man.  &  G.  515.  4  Scott,  N.  R.  156,  which 
was  an  action  aeainst  a  railway  corporation 
created  by  similar  acts  of  Parliament  to  re- 
cover damages  for  property  destroyed  by  fire 
kindled  by  sparks  from  a  locomotive  engine, 
it  was  argued  for  the  plaintiff  that  by  the 
common  law  a  civil  action  for  damages  could 
be  sustained  by  proof  of  injury  without 
evidence  of  negligence.  See  Broom,  Legal 
Maxims  (5th  ed.)  866,  867;  Holmes,  Com- 
mon Law,  85-88.  But  the  court  held  that 
the  corporation  could  not  be  held  liable,  un- 
less negligent.  In  Piggot  v.  Eastern  Chun- 
ties  R.  Co.  (1846)  8  G.  B.  229,  the  same  rule 
was  recognized,  although  the  fact  of  the 
property  having  been  fired  by  sparks  from 
the  engine  was  held  suflScient  proof  of  neg- 
ligence. 

In  the  course  of  the  argument  in  Blyth  v. 
Birmingham  Watencorks  Proprs.  (1856)  11 
Exch.  781,  788.  Baron  Martin  said  :  **  I  held, 
in  a  case  tried  at  Liverpool,  in  1858,  that, 
if  locomotives  are  sent  through  the  country 
emitting  sparks,  the  persons  doing  so  incur 
all  the  responsibilities  of  insurers ;  that  they 
were  liable  for  all  the  consequences." 

In  Vaughan  v.  Tajf  Vale  R.  Co.  (1868)  8 
Hurlst.  &  N.  748,  the  court  of  exchequer 
held  that  a  railway  company,  expressly 
authorized  by  its  charter  to  use  locomotive 
engines  on  its  railway,  was  responsible  for 
damages  caused  to  property  by  fire  commu- 
nicated from  such  engines,  although  it  had 
taken  every  precaution  in  its  power  to  pre- 
vent the  injury.  But  the  judgment  was  re- 
versed in  the  exchequer  chamber,  and  Lord 
Chief  Justice  Cockbum  said:  ** Although 
it  may  be  true,  that  if  a  person  keeps  an 
animal  of  known  dangerous  propensities,  or 
a  dangerous  instrument,  he  will  be  respon- 
sible to  those  who  are  thereby  injured,  in- 
dependently of  any  negligence  in  the  mode 
of  dealing  with  the  animal,  or  usins;  the  in- 
strument, yet  when  the  legislature  has  sanc- 
tioned and  authorized  the  use  of  a  particu- 
lar thing,  and  it  is  used  for  the'purpose  for 
which  it  was  authorized,  and  every  precau- 
tion has  been  used  to  prevent  injury,  the 
Sjsanctionof  the  legislature  ^carries  with  it 
this  consequence,  that  if  damage  results  from 
the  use  of  such  thing  independently  of  neg- 
ligence the  party  using  it  is  not  respon- 
sible."   (1860)  5  Hurlst.  &  N.  679,  685. 

The  final  decision  in  that  case  has  since 
been  considered  in  England  as  establishing 
that  a  railway  company  which  by  act  oi 
Parliament  has  been  expressly  authorized 
to  use  locomotive  engines  upon  its  railway, 
without  being  declared  to  be  responsible  for 
fires  communicated  from  those  engines,  is 
not,  in  the  absence  of  negligence  on  its  part, 
liable  for  damages  caused  by  such  fires. 
Fremantte  ▼.  London  AN,  W.  R  Co.  (1861) 
10  C.  B.  N.  S.  89;  Hammergmith  dt  C,  R. 
Co.  V.  Brand  (1868)  L.  R.  4  H.  L.  171; 
Smith  V.  London  db  S,  W.  R,  Co.  (1870)  L. 
R.  6  0.  P.  14,  21,  22 ;  London,  B,  db  8.  C, 
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R.    Co.   ▼.    Truman  (1885)   L.   R.  11  App. 
Cas.  45. 

On  the  other  hand,  a  railway  company 
chartered  by  act  of  Parliament  in  1882  to 
make  and  maintain  a  ''railway  or  tramrotd 
for  the  passage  of  wagons,  engines,  and 
other  carriages"  for  the  purpose  of  convey- 
ing coals  and  other  minerals,  and  neither 
expressly  authorized  nor  prohibited  to  uw 
locomotive  engines,  was  held  liable  for  dam- 
ages by  sparks  from  such  an  engine  although 
proved  to  have  taken  all  reasonable  precaa- 
tions  to  prevent  the  emission  of  sparks,  Mr. 
Justice  Blackburn  saying  that  **the  defend- 
ants were  using  a  locomotive  engine  with 
no  express  parliamentary  powers  makinjr 
lawful  that  use,  and  they  are  therefore  mt 
common  law  bound  to  keep  the  engines  from 
doing  injury,  and  if  the  sparks  escape  and 
cause  damage,  the  defendants  are  liable  for 
the  consequences,  though  no  actual  negli- 
gence be  shown  on  tlieir  part ;"  and  that,  in 
order  to  bring  them  within  the  decision  in 
Vaughan  v.  Taff  Vale  R,  Co.  above  cited, 
"it  is  essential  to  show  that  their  act  au- 
thorized the  use  of  locomotive  engines,  uid 
it  is  not  enough  to  show  that  it  authorized 
the  making  and  using  of  a  railway,  and  that 
there  are  no  words,  either  prohibitinfj^  the 
use  of  locomotives,  or  showing  that  the 
legislature  meant  to  prohibit  the  use."  Jonm 
V.  Festiniog  R.  Co.  (1868)  L.  R.  8  Q.  B.  788. 

So,  where  acts  of  Parliament,  authoriiinjr 
and  regulating  *the  use  of  locomotive  en- 19 
gines  on  turnpike  and  other  roads,  providiMl 
that  nothing  in  the  acts  contained  should  he 
construed  as  authorizing  any  person  to  use 
upon  the  highway  a  locomotive  engine  so  con- 
structed or  used  as  to  cause  a  public  or  pri- 
vate nuisance ;  and  that  every  person  so  us- 
ing such  an  engine  should  be  liable  to  an 
action  for  such  use,  when  such  an  action 
could  have  been  maintained  before  the  pas- 
sage of  the  acts, — the  court  of  appeal  held 
that  a  man  who  used  upon  a  public  high- 
way a  locomotive  engine  constructed  in  con- 
formity with  the  provisions  of  the  acts,  and 
managed  and  conducted  with  all  reasonable 
care  and  without  negligence,  was  liable  form 
destruction  of  property  on  land  adjoining  the 
highway  by  sparks  proceeding  from  his  en- 
gine. Lord  Justice  Bramwell  saying :  **Tlie 
passing  of  the  engine  along  the  roiul  is  con- 
fessedly dangerous,  inasmuch  as  sparks  can- 
not be  prevented  from  flying  from  it.  It  Is 
conceded  that  at  common  law  an  action  may 
be  maintained  for  the  injury  suffered  by  the 
plaintiffs.  The  locomotive  acts  are  relied 
upon  as  affording  a  defense,  but,  instead  of 
helping  the  defendant,  they  show  not  only 
that  an  action  would  have  been  maintainable 
at  common  law,  but  also  that  the  right  to 
sue  for  an  injury  is  carefully  preserv^.  It 
is  just  and  reasonable  that  if  a  person  usee 
a  dangerous  machine  he  should  pay  for  the 
damage  which  it  occasions;  if  the  reward 
which  he  gains  for  the  use  of  the  machine 
will  not  pay  for  the  damage,  it  is  mischiev- 
ous to  the  public  and  ought  to  be  suppressed, 
for  the  loss  ought  not  to  be  borne  by  th9 
community  or  the  injured  person.  If  tb» 
use  of  the  machine  is  profitable,  the  nwoer 
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imght  to  pay  compeosatioD  for  the  dama^^e. " 
BhmU  t.  FaU  (1880)  L.  R.  5  Q.  B.  Div.  597. 
In  thia  couDtry,  the  strict  rule  of  the  com- 
mon law  of  England  as  to  liability  for  ac- 
cidental fires  has  not  been  generally  adopted ; 
but  the  matter  has  been  regulated  in  many 
•tatea  by  statute.     Clark  v.   Foot,  8  Johns. 
4S1 ;  Bachelder  ▼.  Reagan,  18  Me.  82 :  Tour- 
tellot  ▼.   Bouhrook,  11  Met.   460;    FirOey  y, 
Langston,  13  Mo.  120 :  Miller  y.  Martin,  16 
Mo.  508  [57  Am.  Dec.  242]  ;  Catron  y.  Nichols, 
81  Mo.  80  [51  Am.  Rep.  222] ;  Cooley,  Torts, 
14.  590-592:  1  Thomp.  Neg.  148-150. 
lO]    *In  the  colony  of  Massachusetts,  from 
the  first  settlement,  It  was  an  object  of  legis- 
lation, *'for  the  preseryation  of  houses,  hay, 
boards,  timber,  etc."    1  Mass.  Colonial  Rec- 
ords 1631,  90;  Mass.  Colonial  Records  1689, 
881 ;  8  Mass.    Colonial   Records   1646,  102. 
In  1660,  or  earlier,  it  was  enacted  that  **  who- 
ever shall  kindle  any  fires  in  the  woods,  or 
grounds  lying  in  common,  or  inclosed,  so 
as  the  same  shall  run  into  com  grounds  or 
inclosures,"  at  certain  seasons,  should  ''pay 
mil  damages,  and  half  so    much  for  a  fine; 
.     .      provided  that  any  man  may  kindle 
fire  in  his  own  ground  so  as  no  damage  come 
thereby  either  to  the  country  or  to  any  par- 
'fticular  person."    Mass.  Colonial  Laws  1660, 
9.  81 ;  Mass.  Colonial  Laws  1672.  p.  51. 

Soon  after  the  introduction  of  railroads 
"iDto  the  United  States,  the  legislature  of  the 
«tate  of  Massachusetts,  by  the  statute  of  1837, 
-<hap.  226,  proyided  that  a  railroad  corpora- 
tion should  be  held  responsible  in  damages 
for  any  injury  done  to  buildings  or  other 

f»Toperty  of  others  by  fire  communicated  from 
ta  locomotiye  engines,  ''unless  the  said  cor- 
poration shall  show  that  they  haye  used  all 
due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury ;" 
and  that  any  railroad  corporation  should  have 
an  insurable  interest  in  property  along  its 
route  for  which  it  might  be  so  held  respon- 
sible in  damages,  and  might  procure  insur- 
ance thereon  in  its  own  behalf. 

Three  years  later,  that  statute  was  repealed, 
and  was  re-enacted  with  the  omission  of  the 
clause  above  quoted,  thus  making  the  lia- 
bility of  the  railroad  corporation  absolute, 
and  not  dependent  upon  negligence  on  its 
part.  And  the  statute  in  this  form,  with 
merely  verbal  changes,  has  been  continued 
in  force  by  successive  re-enactments.  Mass. 
Stat.  1840,  chap.  85 ;  Mass.  Gen.  Stat.  1860, 
chap.  63,  §  101 ;  Mass.  Stet.  1874,  chap. 
872,  §  106 ;  Mass.  Pub.  Stet.  1882,  chap.  112, 
S214. 

In  the  first  reported  case  under  this  stetute, 
it  was  held  by  the  supreme  judicial  court 
of  Massachusetts  that  the  liability  of  the 
railroad  company  was  not  restricted  to  a 
building  by  the  side  of  ito  road,  which  the 
▼ery  particles  of  fire  emanating  from  the 
engines  fell  upon  and  kindled  a  flame  in, 
but  extended  to  a  building  across  a  street, 
set  on  fire  by  sparks  wafted  by  the  wind 
fh>m  the  first  buildintr  while  it  was  burning ; 
11]  and  *Chief  Justice  Shaw,  in  delivering 
Judgment,  said :  "We  consider  this  to  be  a 
stetute  purely  remedial,  and  not  penal.  Rail- 
road companies  acquire  large  profits  by  their 
business.     But  their   business   is  of  such  a 
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nature  as  necessarily  to  expose  the  property 
of  others  to  danger ;  and  yet,  on  account  of 
the  great  accommodation  and  advantage  to 
the  public,  companies  are  authorized  by  law 
to  maintain  them,  dangerous  though  they 
are,  and  so  they  cannot  be  regarded  as  a  nui- 
sance. The  manifest  intent  and  design  of 
this  stetute,  we  think,  and  ite  legal  enect, 
are,  upon  the  consideration  stated,  to  afford 
some  indemnity  against  this  risk  to  those- 
who  are  exposed  to  it  and  to  throw  the  re- 
sponsibility upon  those  who  are  thus  author- 
ized to  use  a  somewhat  dangerous  apparatus, 
and  who  realize  a  profit  from  it.**  Bart  y. 
Western  R,  Co,  (1847)  13  Met.  99  [46  Am. 
Dec.  719]. 

Two  years  afterwards,  the  same  court  ad- 
judged that  the  statute  applied  to  railroad 
companies  incorporated  before  its  passage; 
and  that  it  extended  as  well  to  estates,  a  part 
of  which  bad  been  conveyed  by  the  owner, 
as  to  those  of  which  a  part  had  been  teken 
by  law,  for  the  purposes  of  a  railroad  ;  and 
Mr.  Justice  Dewey,  in  delivering  Judgment, 
said  :    "We  can   perceive  no  sound  distinc- 
tion between  the  cases  supposed.     Each  of 
these  modes  for  acquiring  the  necessary  real 
estete  for  the  purpose  of  a  railroad  is  author- 
ized, both  by  the  general   laws  and   by  the 
acts  creating  railroad  corporations.     In  each, 
the  landowner  is  supposed  to  receive  full 
satisfaction  for  all  the   injuries  necessarily 
resulting  from  the  use  of  the  same  for  a  rail- 
road.    But  with   the  use  of  locomotive  en- 
gines, greater  hazard  to  contiguous  buildinga 
and  property  owned  by  the  adjacent   land- 
owners  may  arise  than  was  originally  con- 
templated, or  ought  to  be  left  to  the  ordinary 
common- law  remedies.      We  consider  thia 
provision  of  the  Stetute  of  1840,  chap.  85, 
as  one  of  those  general  remedial  acte  passed 
for  the  more  effectual  protection  of  property 
agaVnst  the  hazards  to  which  it  has  become 
subject  by  the  introduction  of  the  locomo- 
tive engine.    The  right  to  use  the  parcel  of 
land  appropriated  to  a  railroad  does  not  de- 
prive the  legislature  of  the  power  to  enact 
such  regulations,  and  impose  such  iiabilitiea 
for  injuries  suffered  from  the  mode  of  using 
the  road,  as  the  occasion  *and  circum-  [12 
stences  may  reasonably  Justify."    Lyman  y. 
Beaton  db  W.  R.  Corp,  (1849)  4  Cush.  288. 

The  same  stetute  was  held  to  cover  per- 
sonal property  in  a  building,  and  growing- 
trees,  destroyed  by  fire  from  a  locomotive 
engine.  Chief  Justice  Bigelow  saying :  "It 
is  not  a  penal  stetute,  but  purely  remedial 
in  its  nature ;  and  it  is  to  be  interpreted  fairly 
and  liberally,  so  as  to  secure  to  parties  in- 
jured an  indemnity  from  those  who  reap  the 
advanteges  and  profite  arising  from  the  use  of 
a  dangerous  mooe  of  locomotion,  by  means  of 
which  buildings  and  other  property  are  de- 
stroyed." Rou  v.  Boston  db  W.  R.  Co.  (1863) 
6  Allen,  87. 

Again,  in  IngersoU  y.  Stoekbridge  db  P,  R. 
Co,  (1864)  8  Allen,  488,  it  was  held,  follow- 
ing ^art  v.  Western  R.  Co.,  above  cited,  to- 
be  immaterial  that  a  building  was  destroyed 
by  the  spreading  of  a  fire  from  other  build- 
ings on  which  the  sparks  from  the  engine 
had  fallen ;  and  it  was  also  held  to  be^im- 
material  that  the  building  stood  partly  within 
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the  location  of  the  rail  road.  Mr.  Justice  Hoar 
aaying:  *'The  fact  that  a  building  or  other 
property  stands  near  a  railroad,  or  partly  or 
wholly  on  it,  if  placed  there  with  the  con- 
sent of  the  company,  docs  not  diminish  their 
responsibility,  in  case  it  is  injured  by  fire 
•communicated  from  their  locomotives.  The 
legislature  have  chosen  to  make  it  a  condi- 
tion of  the  right  to  run  carriages  impelled 
by  the  agency  of  fire,  that  the  corporation 
employing  them  shall  be  responsible  for  all 
injuries  which  the  fire  may  cause. " 

Upon  facts  very  lilse  those  of  that  case, 
this  court,  at  October  term,  1875,  sustained 
•an  action  under  a  statute  of  Vermont,  copied 
from  the  Massachusetts  statute  of  1887,  and, 
«peakini;  by  Mr.  Justice  Strong,  said  :  "The 
■tatute  was  designed  to  be  a  remedial  one. 
.  .  .  In  Massachusetts,  there  is  a  statute 
■almost  identical  with  that  of  Vermont  f  and, 
referring  to  that  case  as  directly  in  point. 
-quoted  the  passage  above  cited  from  the 
opinion,  ending  with  the  words :  *'The  leg- 
islature have  chosen  to  malse  it  a  condition 
of  the  right  to  run  carriages  impelled  by 
the  agency  of  fire,  that  the  corporation  em- 
ploying them  shall  be  responsible  for  all  in- 
luriea  which  the  fire  may  cause."  Grand 
Trunk  R  Co,  v.  Richardton,  91  U.  8.  454, 
18]  466,  472  [23 :  856,  862] .  *The  statute  of 
Massachusetts,  existing  at  the  time  of  that 
•decision  and  for  thirty-five  years  before  and 
enforced  in  the  Massachusetts  cases,  imposed 
m  liability  upon  the  rail  road  company,  wholly 
independent  of  negligence  on  its  part ;  and 
the  terms  in  which  this  court  referred  to  that 
statute,  and  quoted  from  one  of  those  cases, 
thow  that  no  doubt  of  its  constitutionality 
was  entertained. 

la  Maipe  and  in  New  Hampshire,  statutes 
mibatantially  like  the  statute  of  Massachu- 
setts of  1840,  makine  railroad  corporations 
■absolutely  liable,  without  regard  to  negli- 
gence, for  injuries  to  property  by  fire  com- 
municated from  their  locomotive  engines, 
were  enacted  in  1842,  and  have  been  since 
continued  in  force,  and  their  validity  up- 
held by  the  highest  courts  of  those  states, 
«•  applied  to  corporations  created  either  be- 
fore or  after  their  passage.  Me.  Btat.  1842, 
•chap.  9,  §  5 ;  Me.  Rev.  Stet.  1888,  chap.  51. 
§  64;  &uipman  v.  Atlantic  d  St.  L.  It,  Co. 
^  Me.  92 ;  Pratt  v.  Atlantic  d  St.  L.  R. 
€h.  42  Me.  579 :  Stevens  v.  Atlantic  db  St. 
L.  R  Co.  id  Me.  95;  Sherman  v.  Maine 
a  R.  Co.  W  Me.  422;  N.  H.  Rev.  Btat. 
1848,  chap.  142,  §§  8,  9 ;  N.  H.  Qen.  Stat. 
1867,  chap.  148,  §§8,  9;  N.  H.  Gen.  Laws 
1878,  chap.  162,  §^  8,  9;  Hookutt  v.  Con- 
cord R.  Co.  88  N.  H.  242 ;  Ratoell  v.  Rail- 
road, 67  N.  H.  182  r24  Am.  Rep.  59J  ;  Smith 
T.  Boiton  db  M.  R.  Co.  68  N.  H.  25. 

In  Connecticut,  before  any  legislation 
towards  holding  railroad  corporations  liable 
for  property  burned  by  sparks  from  their 
locomotive  engines,  they  were  held  not  to 
be  so  liable,  if  their  use  of  such  engines  was 
with  due  care  and  skill,  and  in  conformity 
with  their  charters.  Burrougtu  v.  Hottsa- 
4onic  R.  Co.  15  Conn.  124  [88  Am.  Dec.  64]. 
The  subsequent  legislation  upon  the  subject 
»nd  the  reasons  for  it  as  stated  by  the  su- 
preme court  of  the  state  were  as  follows : 


Experience  demonstrated  that  in  all 
of  fire  set  by  the  operation  of  railroads  it 
was  extremely  difficult,  and  in  some  cases 
impossible,  to  prove  negligence  even  when 
it  existed.  This  led  to  the  passage  in  1840, 
and  to  the  re- enactment  in  1875,  of  a  statute 
providing  that,  in  all  actions  for  an  injury 
occasioned  by  fire  communicated  by  any  rail- 
way locomotive  engine  in  the  state,  proof  that 
such  flre*was  so  communicated  should  [l*^ 
be  prima  facie  evidence  of  negligence.  Conn. 
Stat.  1840,  chap.  26 ;  Conn.  Gen.  Stat.  1875, 
title  19.  chap.  11,  &  29.  Even  then,  thediiU- 
culty  was  but  partially  removed,  for  in  most 
cases  the  defendant  could  easily  produce  evi- 
dence of  due  care,  and  the  plaintiff  would 
be  ill  prepared  to  meet* it.  Therefore,  in 
1881,  the  legislature  took  the  broad,  equita- 
ble ground  that  upon  proof  of  the  fact  that 
the  locomotive  engine  communicated  fire  to 
and  destroyed  property  the  company  should 
be  liable,  independently  of  the  question  of 
negligence ;  and  accordingly  enacted  another 
statute,  in  the  words  of  the  Massachusetts 
statute  of  1840,  before  mentioned,  imposing 
an  absolute  liability,  qualified  only  by  the 
insertion  of  the  words,  ''without  contribu- 
tory negligence  on  the  part  of  the  person  or 
corporation  entitled  to  the  care  and  posses- 
sion of  the  property  injured."  Conn.  Stat. 
1881,  chap.  92.  The  statutes  of  1875  and 
1881  were  both  re-enacted  in  the  Revised 
Statutes  of  1888,  gg  1096,  8581.  Martin  v. 
I^ew  York  d  If.  E.  R.  Co.  62  Conn.  881,  839. 
The  provisions  of  the  statute  of  1881  have 
been  repeatedly  upheld  and  enforced.  Sim- 
mondi  V.  New  York  dN.  E.  R  Co,  52  Conn. 
264  [52  Am.  Rep.  587] ;  Qri$9ell  v.  Bou9a- 
tonic  R.  Go.  54  Conn.  447 ;  Began  ▼.  New 
York  d  N.  E.  R  Cb.  60  Conn.  124 ;  Martin 
V.  New  York  d  N,  E,  R  Cq,  iupra. 

In  Orissell  v.  Jloveatonic  R.  Co.  the  va- 
lidity of  that  statute  was  strongly  aasailcMi 
upon  all  the  grounds  taken  by  the  plaintiff 
in  error  in  the  present  case ;  and  the  court» 
in  the  course  of  a  well-considered  opinion, 
said:  ** It  is  a  mistake  to  suppose  that  it 
necessarily  transcends  the  limits  of  valid 
legislation,  or  violates  the  principle  of  a 
just  equality  before  the  law,  if  the  one  using 
extra  hazardous  materials  or  instrumentali- 
ties, which  put  in  jeopardy  a  neighbor's 
property,  is  made  to  bear  the  risk  and  pay 
the  loss  thereby  occasioned,  if  there  is  no 
fault  on  the  part  of  the  owner  of  the  prop- 
erty, even  though  negligence  in  the  other 
party  cannot  be  proved. "  The  court  referred 
to  early  statutes  of  Connecticut,  which  re- 
quired no  proof  of  negligence  in  two  class^ 
of  actions  of  tort ;  the  one.  making  the  owner 
of  a  dog,  or,  if  the  owner  was  a  minor  or 
an  apprentice,  his  parent,  guardian,  or  mas- 
ter, liable  for  all  aamage  done  by  the  dog 
(Conn.  Stat.  1789,  AcU  and  *Laws  of  [15 
1796),  p.  883;  Conn.  Gen.  Stat.  1876,  p.  267, 
§  8 ;  Conn.  Rev.  Stat.  1888,  §  8761 ;  R^MiU  v. 
Tomlinson,  2  Conn.  206 ;  Wo(^  v.  Chaiker, 
31  Conn.  121,  188  [81  Am.  Dec.  1751;  the 
other,  making  everv  person  setting  a  fire  on 
his  own  or  any  land  that  runs  upon  the  land 
of  any  other  person,  liable  for  all  damage 
done  by  Xhe  fire.  Conn.  Colonial  Laws  1750, 
p.  247 ;  2  Swift's  System,  81 ;  Conn.   Gen. 
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«Ut.  187«.  p.  489.  §  (J;  Conn.  Rev.  Stat.  1888, 
^  1844 ;  Qrannia  y.  Cumminga,  25  Conn.  165  ; 
Ayer  ▼.  SUtrkey,  80  Conn.  801  The  court 
ailded :  **  We  are  not  aware  that  the  validity 
of  any  of  these  statutes  has  been  called  in 
question:  The  dangerous  character  of  the 
thing  nsed  is  always  to  be  considered  in  de- 
termining the  validity  of  statutory  regula- 
tions fixing  the  liability  of  parties  so  using 
it.  Fire  has  a1  ways  been  subject  to  arbitrary 
Tegulations,  and  the  common  law  of  England 
was  more  severe  and  arbitrary  on  the  sub- 
ject than  any  statute.  In  Rolle's  Abridg- 
ment (Action  on  the  Case,  B,  title,  Fire)  it  is 
said:  *If  my  fire  by  misfortune  burns  the 
goods  of  another  man,  he  shall  have  his  ac- 
tion on  the  case  against  me.  If  a  fire  breaks 
out  suddenly  in  my  house,  I  not  knowin/i^ 
it,  and  it  burns  my  soods  and  also  my  neigh- 
bor's house,  he  shall  have  his  action  on  the 
oase  against  me.  So,  if  the  fire  is  caused 
by  a  servant  or  a  guest  or  any  person  who 
entered  the  house  with  my  consent.  But 
otherwise  if  it  is  caused  by  a  stranger  who 
entered  the  house  against  my  will.'  .  .  . 
There  is  no  force  in  the  objection  that  the 
statute  under  consideration  unjustly  selects 
only  railroad  corporations  to  bear  the  burden 
of  an  extraordinary  risk.  It  is  confined  to 
them,  because  they  alone  have  the  privilege 
of  taking  a  narrow  strip  of  land  from  each 
owner,  without  his  consent,  along  the  route 
selected  for  the  track,  and  of  traversing  the 
same  at  all  hours  of  the  day  and  night,  and 
St  all  seasons,  whether  wet  or  dry,  with  lo- 
oomotive  engines  that  scatter  fire  along  the 
margin  of  the  land  not  taken,'  thereby  sub- 
jecting all  combustible  property  to  extraor- 
dinary hazard  of  loss,  and  that,  too.  for  the 
sole  profit  of  the  corporation."  64  Conn. 
461.  463. 

In  Iowa,  before  the  passage  of  any  statute 
making  railroad  corporations  responsible^  for 
damage  done  by  sparks  from  their  locomo- 
tive engines,  it  was  held  that  no  action  could 
lOJbe  ^maintained  for  such  damage  without 
proof  of  negligence  on  their  part.  Qandy  v. 
Chicago  db  N,  W,  R,  Co,  30  Iowa,  420  [6  Am. 
Rep.  6821.  The  legislature  then  pas^seda  stat- 
ute providing  that  *'any  corporation  operat- 
ing a  railway  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  the  oper- 
ating of  any  such  rail  way. "  Iowa  Code  1878. 
%  1289.  'The  supreme  court  of  the  state. 
assuming  this  statute  to  impose  a  liability 
Independent  of  negligence,  held  it  to  be 
oonstitutional  and  applicable  to  companies 
incorporated  under  general  laws  before  its 
passage^  and  said  :  *^The  statute  simply  rec- 
ognizes the  doctrine  that  the  use  of  the  lo- 
comotive engine  is  the  employment  of  a 
dangerous  force;  that  sometimes,  notwith- 
standing the  exercise  of  the  highest  care  and 
•diligence,  it  will  emit  sparks  and  cause  de- 
structive conflagrations ;  that  when  this  oc- 
curs loss  must  iM  upon  one  of  two  innocent 
eartles;  that  heretofore  that  lose  has  been 
orne  by  the  owner  of  the  property  injured ; 
hereafter  it  shall  be  borne  by  the  owner  of 
the  property  causing  the  injury.  .  .  . 
What  the  policy  of  this  legislation  may  be 
•experience  alone  can  show.  It  may  be  that 
it  will  prove  to  be  unreasonably  severe  and 
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to  stand  in  the  way  of  material  progress  and 
the  best  interests  of  the  country  at  large.  It 
may.  upon  the  other  hand,  promote  a  hiffh 
degree  of  skill  and  care,  and  stimulate  tue 
invention  and  use  of  improved  appliances, 
lessening  the  danger  of  fires,  and  greatly  in- 
creasing" the  safety  of  property,  without  any 
detriment  to  public  interests.  With  these 
questions  we  have  nothing  to  do.  For  us 
it  is  enough  to  know  that  the  statute  con- 
travenes no  constitutional  provision,  state 
or  national ;  and  that  it  does  not  do  so  we 
entertain  no  doubt.**  liodemaelier  y.  Milwau- 
kee <fe  SL  P.  R  Co,  41  Iowa,  207,  809  [20 
Am.  Rep.  592].  The  subsequent  decision, 
by  a  majority  of  the  same  court,  cited  by 
the  plaintiff  in  error,  that  this  statute  only 
made  the  fact  of  an  injury  so  occurring 
prima  fade  evidence  of  negligence,  was  based 
wholly  upon  a  peculiar  cc/jstruction  of  this 
section  in  connection  with  other  provisions 
of  the  Code,  and  in  no  degree  upon  any  sug- 

festion  that,  regarded  as  imposing  an  abso- 
ute  liability,  it  would  be  unconstitutional. 
Smali  V.  Chicago,  R  L  db  P.  R.  Co.  50  Iowa, 
888. 

*In  a  recent  casein  the  circuit  conrtof[17 
the  United  States  for  the  northern  district  of 
Iowa,  Judge  Shiras  said  :  ''The  right  to  use 
the  agencies  of  fire  and  steam  in  the  move- 
ment of  railway  trains  in  Iowa  is  derived 
from  the  legislation  of  the  state;  and  it  cer- 
tainly cannot  be  denied  that  it  is  for  the 
state  to  determine  what  safeguards  must  be 
used  to  prevent  the  escape  oi  fire,  and  to  de- 
fine the  extent  of  the  liaoility  for  fires  result- 
ing from  the  operation  of  trains  by  means  of 
steam  locomotives.  This  is  a  matter  within 
state  control.  The  legislation  of  the  state 
determines  the  width  of  the  right  of  way 
used  by  the  companies.  The  state  may  re- 
quire the  companies  to  keep  the  right  of  way 
free  from  combustible  material.  It  may  re- 
quire the  depot  and  other  buildings  used  bj 
the  company  to  be  of  stone,  brick,  or  other 
like  material,  when  built  in  cities  or  in 
close  proximity  to  other  buildings.  The 
state,  by  legislation,  may  establisirtbe  ex- 
tent of  the  liability  of  railway  companies 
for  damages  resulting  from  fires  caused  In 
the  operation  of  the  roads."  Hartford  F, 
Itis,  Co,  V.  Chicago.  M.  d  St.  P.  R  Co,  ^ 
Fed.  Rep.  904,  907. 

In  Missouri,  a  statute  was  enacted  In  1858 
requiring  railroad  corporations,  whether  al- 
ready existing  or  thereafter  formed  under  the 
laws  of  the  state,  to  erect  and  maintain  fences 
on  the  sides  of  their  railroads,  where  they 
passed  through  inclosed  fields,  with  openings 
or  gates  or  bars  at  farm  crossings,  and  also 
cattle  guards  at  all  road  crossings,  suitable 
and  sufficient  to  prevent  cattle,  horses,  or 
other  animals  from  getting  upon  the  rail- 
roads; and,  until  such  fences  and  cattle 
guards  were  duly  made,  making  the  corpora- 
tion liable  for  all  damages  done  by  its  agents 
or  engines  to  animals  on  the  railroad.  Mo. 
Stat.  February  24.  1858.  gg  51,  56  (Laws 
1858,  pp.  148,  144).  The  supreme  court  of 
the  state,  following  the  opinion  of  Chief 
Justice  Redfleld  in  the  leadins:  case  of  Tfu'tps 
V.  Rutland  db  B.  R,  Co.  27  Vt.  140  [62  Am. 
Dec.  625],  and  referring  to  Lyman  v.  Boston 
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A   W.   R.    Corp.  4  Cush.  288.  above  ttated, 
held  the  statute  constitutional  as  applied  to 
companies  incorporated  under  general  laws 
before  its  passage,  and  Mr.  Justice  Scott,  in 
18]  delivering  'judgment,  said:     "Where 
such  dangerous  and  powerful  agents  as  steam 
engines  are  brought  into  use,  there  sliould  be 
a  power  in  the  legislature  to  prescribe  such 
reasonable  regulations  as  will   prevent  in- 
juries resulting  from  their  employment.    The 
loresight  of  man  is  not  competent  to  the  task 
of  prescribing  in  a  charter  all  the  regulations 
which  time  may  show  to  be  necessarv  for  the 
security  of  the  interests  of  the  people  of  the 
state  against  injuries  caused  by  the  introduc- 
tion of  new,  powerful,  and  dangerous  agents 
for  carrying  on  her   intercourse  and   com- 
merce.     The  charter  must  be  taken  subject 
to  the  understanding  that  in  its  operation 
affecting  the  interests  of  society,  it  will  be, 
like  individuals,  liable  to  be  controlled  by 
such  reasonable  enactments  as  may  be  dictated 
by  a  sense  of  what  is  required  for  the  preser- 
vation of  the  persons,  lives,  and  property  of 
the  people,  such  enactments  not  contravening 
the  expressed  or  plainly  implied  provisions 
of  the  charter."     Gorman  v.  Pacific  R.   Co, 
26  Mo.    441,    450,   451  [72  Am.    Dec.    2201. 
That  statute  was  afterwards  re-enacted,  modi- 
fied by  including;  uninclosed  land»  as  well 
as  inclosed  or  cultivated  fields  and  by  mak- 
ing  the   corporation   liable   in   double  the 
amount  of  damages  to  cattle,  horses,  or  other 
animals   occasioned  by  failure  to  construct 
or  maintain  such  fences  or  cattle  guards. 
Mo.  Gen.  Stat.  1865,  chap.  68,  §  48 ;  1  Wag- 
ner's Mo.  Stat.   chap.  87,  art  2,  §  (8 ;  Mo. 
Stat.  February  18,  1875  (Laws  1875,  p.  181)  ; 
Mo.  Rev.  Stat.  1889,  §  2611.     And  the  stat- 
ute, as  so  modified,  and  as  applied  to  exist- 
ine  railroad  corporations,   was  held  to  be 
yalid  by  a  decision  of  that  court,  affirmed 
by  this  court.    Humei  ▼.  MisMuri  P.  R.  Co. 
82  Mo.  221  [52  Am.  Rep.  869],  and  115  U. 
8.  512  r29:  468]. 

Id  Missouri,  before  the  passage  of  any  stat- 
ute concerning  the  liability  of  railroad  cor- 
porations for  fire  communicated  from  their 
engines,  they  were  held  not  to  be  liable,  un- 
less negligent;  but  the  fact  of  fire  escaping 
from  a  passing  engine  and  burning  property 
of  another  was  held  to  be  prima  facie  evi- 
dence of  negligence,  and  to  throw  upon  the 
defendant  the  burden  of  proving  that  it  sup- 
plied the  best  mechanical  contrivances  to 
prevent  the  fire  from  escaping,  and  that  there 
was  DO  negligence  on  the  part  of  its  servants. 
imFitch  V.  ^Pa^fic R.  Co,  45  Mo.  822 ;  MiOer 
v.  at,  Louis,  I,  M,  <ft  8,  R.  Co,  90  Mo.  889. 
The  statute  of  March  81,  1887,  dow  in  ques- 
tion (re-enacted  in  Mo.  Rev.  SUt.  1889, 
%  2615),  changed  the  rule,  bv  making  the 
railroad  corporation  absolutely  responsible 
in  damages  to  the  owners  of  property  ''in- 
jured or  destroyed  by  fire  communicated, 
directly  or  indirectly,  by  locomotive  engines** 
in  use  upon  its  railroad;  and  providing  that 
it  should  have  an  insurable  interest  in  prop- 
erty along  its  route,  and  might  procure  in- 
surance thereon  in  its  own  behalf,  for  its 
protection  against  such  damages.  The  con- 
stitutionality of  this  statute  was  upheld  by 
the  supreme  court  of  the  state  in  full  and 
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able  opinions  in  the  case  at  bar,  and  in  i^ 
similar  case  decided  at  the  same  time,  and 
now  argued  with  it  in  this  court.      Maihew^ 
V.   St,   Louis   <fe  8.    F,  R.  Co,  121  Mo.  396, 
[25   L.  R.  A.  161] ;  Campbell  v.  MissouH  P. 
li,   Co.  121  Mo.  340  [25  L.  R.  A.  175].     In 
discussing  the  subject  the  court  said:      *If 
the  state  is  powerless  to  protect  its  citizens 
from  the  ravages  of  fires  set  out  by  agenciea 
created  by  itself,  then  it  fails  to  meet  one 
of  the  essentials  of  a  good  government.    Cer- 
tainly it  fails  in  the  protection  of  property. 
The  argument  of  the  defendant,  rrauced  to- 
its  last  analysis,  is  this :    The  state  author- 
ized the  railroad  companies  to  propel  can- 
by  steam.    To  generate  steam,  they  are  com- 
pelled to  use  fire.     Therefore,  they  can  law- 
fully use  fire,  and  as  they  are  pursuing  a. 
lawful    business  they    are   only   liable  for 
negligence  in  its  operation ;  and  when,  in  a 
given  case,  they  can  demonstrate  they  nr» 
guilty  of  no  negligence,  then  they  cannot 
be  made  liable.      To  this  the  citizen  an- 
swers :     'I  also  own  my  land  lawfully.      I 
have  the  right  to  grow  mv  crops  and  erect- 
buildings  on  it,  at  any  place  I  choose.     I 
did  not  set  in  motion  any  dangerous  machin- 
ery.     Tou  say  you  are  guiltless  of  nesll- 
gence.    It  results,  then,  that  the  state,  wnicb 
owes  me  protection   to  my   property   fnm 
others,  has  chartered   an  agency  which,  b» 
it  ever  so  careful  and  cautious  and  prudent^ 
inevitably  destroys  my  property,   and   yet 
denies  me  all  redress.    The  state  has  no  rigbt 
to  take  or  damafre  my  property  without  Jut 
compensation.'     But  what  the  state  cannot 
do  directly,  it  attempts *to  do  indirectly,  [20 
through  the  charters  granted  to  railroads,  if 
defendant's  contention  be  true.      When  it 
was  demonstrated  that,  although  the  railroads- 
exercised  every  precaution  in  the  constme- 
tion  of  their  engines,   the  choice  of  their 
operatives,  and  clearing  their  rights  of  way 
of  all  combustibles,  still  fire  was  emitted 
from  their  engines,  and  the  citizen'^s  prop- 
erty burned,  notwithstanding  his  efforts  to- 
extinguish  it,  and  notwithstanding  he  had 
in  no  way  contributed  to  setting  It  out,  it 
is  perfectly  competent  for  the  state  to  require 
the  company  who  set  out  the  fire  to  pay  hla 
damages.      .     .     .    The  oreanic  law  of  the 
state  prescribed,  before  defendant  obtained 
its  charter,  that  the  exercise  of  the  police- 
power  of  the  state  shall  never  be  abridged 
or  so  constni^  as  to  permit  corporaClona  to> 
conduct  their  business  in  such  manner  as  to> 
infringe   the  equal   rights  of    individuala 
or  the  general  well  being  of  the  state. '    Ma 
Const,  art.  12,  §  5.     Let  it  be  conceded,  for 
it  is  true,  that,  prior  to  the  enactment  of 
§  2615,  by  the  decisions  of  this  and  other 
courts,  defendant  was  only  liable  for  negli- 
gence in  setting  out  fire.     Is  It  to  be  con- 
cluded that  the  legislature  is  powerlese  to- 
enact  laws  which  will  give  ample  protection 
to  citizens  against  fires?    Most  certainly  noC 
Fire,  as  one  of  the  most  dangerous  elemente, 
has  ever  been  the  subject  of  legislative  con- 
trol.    It  ought  not  to  excite  surprise  among- 
a  people,  the  great  body  of  whose  laws  liaid 
their  origin  in  England,  that  thoee  who  eet- 
out  fires  which  destroy  the  property  of  othera- 
should  be  held  absolutely  responsible  for" 


18M. 


St.  Loins  &  San  Francisco  R.  Co.  y.  Mathbwb. 


tO-8S 


them.  Sach  was  the  ancient  common  law, 
before  any  statutes  were  enacted" — quoting 
Ro)le*8  Abridgment,  before  cited.  **  Under 
ordinarj  circumstances,  tliis  was  thought  to 
be  a  harsh  rule,  and  it  was  not  generally 
adopted  by  the  courts  of  the  several  states ; 
but  the  question  we  are  discussing  is  not 
what  the  courts  have  general  Ijr  regarded  as 
the  reasonable  rule,  but  what  is  the  power 
of  the  lawmalcing  power  to  adopt  as  a  cor- 
rect one."  121  Mo.  ai5-317  [25  L.  R.  A.  10»]. 
Similar  statutes  have  also  been  enacted 
and  held  to  be  constitutional  in  Colorado 
and  in  South  Carolina.  Colo.  Terr.  Stat. 
January  18,  1874,  ?§  3  (Laws  1874,  p.  225)  ; 
Colo.  Gen.  Laws  1877.  art.  2237,  §  3 ;  Colo. 
2 1  IGen.  Stat.  1883,  ^§  1037,  *2798 ;  Union  P.  R, 
Co,  ▼.  De  Busk,  12  Colo.  294  [8  L.  R.  A. 
850]  :  8.  C.  Oen.  Stat.  1882.  §  1511 ;  Jde- 
CandUM  v.  Richmond  dk  D,  R,  Co,  88  S.  C. 
103  [18  L.  R.  A.  440]. 

In  Milwaukee  dc  Si,  P.  R.  Co,  v.  Eellogg,  94 
TJ.  8.  469  [24:  256],  in  Northern  P.  R.  Co, 
-w.   Leuie,  162  U.  S.  866  [40:  1002],  and  in 
JSddy  V,  LafayetU,  163  U.  8.  456  [41  L.  ed. 
S86J,  in  which  it  was  assumed   that  neg- 
ligence on  the  part  of  the  defendant  must  be 
proved,  the  action  was  at  common  law,  un- 
effected  by  any  statute.     And  the  statutes  of 
acme  states  malse  negligence  an  essential  ele- 
moot   in  the  liability  of  a  railroad  com- 
pany for  injuries  by  fire  from  its  engines.     1 
Thomp.  Neg.  171. 

The  statute  of  Alabamaof  February  8, 1877, 
chap.  89,  which  was  held  to  be  unconstitu- 
tional in  ZeigierY,  South  dc  N.  Ala,  R.  Co.  68 
Ala.  594,  cited  by  the  plaintiff  in  error,  wst 
one  providing  that  all  corporations  or  per- 
sons ''owning  or  controlling  anv  railroad  in 
this  state  shall  be  liable  for  all  damages  to 
live  stock  or  cattle  of  any  kind,  caused  by  lo- 
comotives or  railroad  cn^n.^  Whatever  may 
be  thought  of  the  correc  tn&is  of  that  decision, 
no  question  of  liability  for  fire  was  before  the 
court,  nor  was  any  refer  nice  made  to  the  stat- 
utes or  decisions  of  OwUer  states  upon  this 
subject. 

In  each  of  the  cs^ei  in  Arkansas,  cited  by 
the  plaintiff  in  error,  the  decision  was  that  a 
statute  of  the  state  providing  generally  that 
"all  railroads  wh:ch  are  now  or  may  be 
hereafter  built  rnd  operated,  in  whole  or  in 

Sart,  in  this  state,  shall  be  responsible  for  all 
amages  to  persms  and  property  done  or 
caused  by  the  running  of  trains  in  this  state, " 
was  not  inten(?ed  by  the  legislature  to  make 
the  railroad  company  responsible  for  all  dam- 
ages, without  regard  to  ne^liflrence.  but  only 
to  shift  the  burden  of  proof  upon  the  defend- 
ant. Ark.  S  a  .  February  8, 1875  (Mansfield's 
Dig.)  I  6587;  LittU  Roek  d  Ft.  8.  R.  Co,  v. 
Pdyne,  83  Ar«.  816  [34  Am.  Rep.  55] ;  TilUy 
▼.  8t,  Louis  db  8.  F,  R,  Co.  49  Ark.  585.  The 
court  in  tlie  first  of  those  cases,  while  express- 
ing an  0|  inion  that  "it  was  not  within  the 
province  ( f  the  legislature  to  devest  rights  by 
prescribing  to  the  courts  what  should  be  con- 
clusive ev  dence,"  impliedly  admitted,  or  at 
least  Cflut  ously  abstained  from  denying,  the 
22]  val id  tv  of  statutes  like  that  now  *in  ques- 
tion, by  s  lyfng :  "  In  Massachusetts,  by  statute, 
railroid  companies  are  made  absolutely  liable 
for  injuries  by  fire  communicated  from  their 
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engines:  but,  in  compensation,  are  given  an 
insurable  interest  in  any  buildings  aion^  the 
route.  The  courts  have  sustained  this  law, 
but  the  nature  of  it  is  peculiar  and  excep- 
tional,  and  the  lanfruage  too  clear  to  admit 
of  doubt."  88  Ark.  820  [34  Am.  Rep.  55]. 

The  learning  and  diligence  of  counsel  have 
failed  to  discover  an  Instance  in  which  a 
statute  making  railroad  companies  absolutely 
liable  for  damages  by  fire  communicated  from 
their  locomotive  engines  to  the  property  of 
others  has  been  adjudged  to  be  unconstitu- 
tional as  to  companies  incorporated  before 
or  since  its  enactment. 

This  review  of  the  authorities  leads  to  the 
following  conclusions: 

First.  The  law  of  England,  from  the  ear- 
liest times,  held  anyone  lighting  a  fire  upon 
his  own  premises  to  tlie  strictest  accountabil- 
ity for  damages  caused  by  its  spreading  to 
the  property  of  others. 

Second.  The  earl  iest  statute  which  declared 
railroad  corporations  to  be  absolutely  re- 
sponsible, independently  of  negligence,  for 
damages  by  fire  communicateu  from  their 
locomotive  engines  to  property  of  others,  was 
passed  in  Massachusetts  in  1840,  soon  after 
such  engines  had  become  common. 

Third.  In  England,  at  the  time  of  the  pass- 
age of 'that  statute,  it  was  undetermined 
whether  a  railroad  corporation  without  neg- 
ligence was  liable  to  a  civil  action,  as  at 
common  law,  for  damages  to  property  of 
others  by  fire  from  its  locomotive  engines; 
and  the  result  that  it  was  not  so  liable  was 
subsequently  reached  after  some  conflict  of 
iiidicial  opinion,  and  only  when  the  acts  of 
Parliament  had  expressly  authorized  the  cor- 
poration to  use  locomotive  engines  upon  its 
railroad,  and  had  not  declared  it  to  be  re- 
sponsible for  such  damages. 

Fourth.  From  the  time  of  the  passage  of 
the  Massachusetts  statute  of  1840  to  the  pres- 
ent time,  a  period  of  more  than  half  a  cen- 
tury, the  validity  of  that  and  similar  statutes 
has  been  constantly  upheld  in  the  courts  of 
every  state  of  the  Union  in  which  the  ques- 
tion has  arisen. 

*In  this  court  the  constitutionality  of  [23 
such  a  statute  has  never  been  directly  drawn 
into  judgment.  But  it  appears  to  have  been 
assumed  in  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454,  472  [23:  856,  868],  alreadv 
cited,  and  it  rests  upon  principles  often  af- 
firmed here. 

As  was  said  by  Chief  Justice  Shaw :  *'It  is 
a  settled  principle,  growing  out  of  the  nature 
of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  may  be 
so  regulated  that  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property,  nor 
injurious  to  the  rights  of  the  community." 
Com.  V.  Alger,  7  Gush.  53,  84,  86.  This 
court  has  often  recognized  and  affirmed  the 
fundamental  principle  so  declared,  and  has 
more  than  once  said  :  **  Rights  and  privileges 
arising  from  contracts  with  a  state  are  sub- 
ject to  regulations  for  the  protection  of  the 
faiblic  health,  the  public  morals,  and  the  pub- 
ic safety,  in  the  same  sense  as  are  all  con- 
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tracU  and  all  property,  whether  owned  by 
uatural  persons  or  corporations. "  Butcliers 
lienev.  Amo.  v.  Orescent  City  L.  8.  L.  A  8. 
H.  Co.  C. Slaughter- HouM  atMt''),HS\J,S.  16 
Wall.  8«.  fi2  [21  :  394,  404]  ;  Patterson  ▼.  Ken- 
t\irJ:y,  97  U.  8.  501.  505  [24 :  1115,  1117]  ;  New 
Orleann  Gaslight  Co.  v.  Louisiana  Light  db  H. 
P.  <fe  Mfg.  Co.  115  U.  S.  650,  672  [29:  516, 
524]  ;  New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  8.  674.  678  [29:  525,  527]  ;  Magler 
V.  Kansas,  123  U.  S.  623.  605  [31 :  205,  2121  ; 
Sweet  V.  Rtchel,  159  U.  S.  380, 398  [40 :  188. 1951. 

In  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25,  33  [24:  989,  992J.  in  which  a  statute 
of  Massachusetts,  prohibiting  the  manufac- 
ture and  sale  of  intoxicatin*;  liquors,  includ- 
ing malt  liquors,  was  held  to  be  constitu- 
tional and  valid,  as  applied  to  a  corporation 
chartered  long  before  by  the  state  for  the  pur- 
pose of  manufacturing  malt  liquors,  this 
court.  speakin;r  by  Mr.  Justice  Bradley,  said : 
"Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  diflicult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
tlie  protection  of  the  lives,  health,  and  prop- 
€uy  of  the  citizens,  and  to  the  perservation 
of  cood  order  and  the  public  morals.  The 
legislature  cannot  by  any  contract  devest  it- 
self of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  ob- 
24]  jects  *  which  demand  the  application  of 
the  maxim,«a/tM  populi  suprema  lex;  and  they 
are  to  be  attained  and  provided  for  by  such 
appropriate  means  as  the  legislative  discre- 
tion niay  devise.  Tliat discretion  can  no  more 
be  bargained  awav  than  the  power   itself."* 

In  Missouri  P.  R.  Co.  v.  Jlnmes,  115  U.  8. 
912  [29:  463],  already  mentioned,  in  which 
a  statute  of  Missouri  making  railroad  corpora- 
tions not  fencing  their  railroads  liable  in 
doable  damages  for  injuriea  thereby  occa- 
sioned to  cattle  and  other  animals,  was  held 
constitutional  as  applied  to  corporations  ex- 
isting before  its  enactment,  this  court,  speak- 
ing by  Mr.  Justice  Field,  said :  **  If  the  laws 
enacted  by  a  state  be  within  the  legitimate 
sphereof  legislative  power,  and  their  enforce- 
ment be  attended  with  the  observance  of  those 
general  rules  which  our  system  of  jurispru- 
dence prescribes  for  the  security  of  private 
rights,  the  harshness,  injustice,  and  oppres- 
sive character  of  such  laws  will  not  invali- 
date them  as  affecting  life,  liberty,  or  prop- 
erty without  due  process  of  law.  .  .  . 
The  law  of  Missouri,  in  requiring  railroad 
corporations  to  erect  fences  where  their  roads 
pass  through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  uninclosed  lands,  with 
openings  or  gates  at  farm  crossings,  and  to 
construct  and  maintain  cattle  guards,  where 
fences  are  required,  sufUciefit  to  keep  horses, 
cattle,  and  other  animals  from  going  on  the 
roads,  imposes  a  duty  in  the  performance  of 
which  the  public  is  largely  interested.  Au- 
thority for  exacting  it  is  found  in  the  gen- 
eral police  power  of  the  state  to  provide 
against  accidents  to  life  and  property  in  any 
business  or  employment,  whetlier  under  the 
charge  of  private  persons  or  of  corporations. 
.  .  .  In  few  instances  could  the  power  be 
more  wisely  or  beneficently  exercised  than  in 


compelling  railroad  corporations  to  inclose 
their  roads  with  fences  having  gates  atcroa^ 
ings,  and  cattle  guards.  The  speed  and  mo* 
mentum  of  the  locomotive  render  such  pro- 
tection against  accident  in  thickly  settled 
portions  of  the  country  absolutely  ebsential." 
115  U.  8.  520,  522  [29:  406]. 

**The  objection  that  the  statute  of  Missoml 
violates  the  clause  of  the  14th  Amendment, 
which  prohibits  a  state  to  deny  to  any  iieraon 
within  its  jurisdiction  the  equal  *protec-  [2ft 
tion  of  the  laws,  is  as  untenable  as  that  which 
we  have  considered.  The  statute  maket  no 
discrimination  against  any  railroad  companj 
in  its  requirements.  Each  company  is  sub- 
ject to  the  same  liability,  and  from  each  tbs 
same  security,  by  the  erectiofi  of  fences,  gates, 
and  cattle  guards.  Is  exacted,  when  its  road 
passes  though,  along,  or  adjoining  inclosed 
or  cultivated  fields  or  uninclosed  lands. 
There  is  no  evasion  of  the  rule  of  equality 
where  all  companies  are  subjected  to  the  sams 
duties  and  liabilities  under  similar  circum- 
stances.**    115  U.  8.  523  [29:  467]. 

Like  decisions,  for  like  reasons,  were  made 
in  the  similar  cases  of  Minneapolis  <t  St.  L, 
R.  Co.  V.  Beekwitli,  129  U.  8.  26  [32 :  585]. 
and  Minneapolis  dt  St.  L.  R.  Co.  v.  EmmonM^ 
149  U.  8.  364  [37:  769],  in  which  last  case 
this  court,  again  speaking  by  Mr.  Justios 
Field,  said  :  ^'The  extent  of  the  obligations 
and  duties  required  of  railway  corporations 
or  companies  by  their  charters  does  notcreat* 
any  limitation  upon  the  state  against  impos- 
ing all  such  further  duties  as  may  be  deemed 
essential  or  important  for  the  safety  of  the 
public,  the  security  of  passengers  and  em* 
ployees,  or  the  protection  of  the  property  of 
adjoining  owners.  The  imposing  of  proper 
penalties  for  the  enforcement  of  such  addi- 
tional duties  is  unquestionably  within  the 
police  powers  of  the  states.  No  contract 
with  any  person,  individual  or  corporate, 
can  impose  restrictions  upon  the  power  of 
the  states  in  this  respect.  149  U.  S.  867. 
368  [37:  772]. 

In  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
8.  205  [32:  107],  the  judgment  of  the  su- 
preme court  of  Kansas  in  dis  Kan.  298,  main- 
taining the  constitutionality  of  a  statute  of 
the  state  imposing  for  the  future  upon  every 
railroad  corporation  organized  or  doing  busi- 
ness in  the  state  a  liability  to  which  no 
person  or  corporation  was  before  subject,  for 
all  damages  done  to  any  of  its  employees  Ivf 
negligence  or  mismanagement  of  their  fel- 
low servants,  was  affirmed  by  this  court  saj- 
ing :  **The  hazardous  character  of  the  busi- 
ness of  operating  a  railway  would  seem  to 
call  for  special  legislation  with  respect  to 
railroad  corporations,  having  for  its  obieet 
the  protection  of  their  employees,  as  well  as 
tlie  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  and  no  objec-  [20 
tions,  therefore,  can  tie  made  to  the  legfslm* 
tion  on  the  ground  of  its  making  an  unjust 
discrimination.  It  meets  a  particular  neces- 
sity, and  all  railroad  corporations  are,  wiUi* 
out  distinction,  made  subject  to  the  same  lia- 
bilities. As  said  by  the  court  below,  it  is 
simply  a  question  of  legislative  discretioe 
whether  the  same  liabilities  shall  be  applied 
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to  carriers  bj  canal  and  stage  coachen,  and 
to  persons  and  corporatioDS  using  steam  in 
BMnufactories. "  127  U.  S.  210  [32:  109]. 
The  motives  which  have  induced,  and  the 
reMons  which  justify,  the  legislation  now 
Id  question,  may  bo  summed  up  thus :  Fire, 
while  necessary  for  many  uses  of  civilized 
Bfto,  is  a  dangerous,  volatile,  and  destrue- 
ns element,  which  often  escapes  in  the  form 
of  sparks,  capable  of  being  wafted  afar 
through  the  air,  and  of  destroying  any  com- 
bustible property  on  which  they  fall ;  and 
which,  when  it  has  once  gained  headway, 
can  hardly  be  arrested  or  controlled.  Rail- 
road corporations,  in  order  the  better  to  carry 
out  the  public  object  of  their  creation,  the 
■ure  and  prompt  transportation  of  passengers 
and  goods,  have  been  authorized  by  statute 
to  use  locomotive  engines  propelled  by  steam 
senerated  by  fires  lighted  upon  those  engines. 
It  is  within  the  authority  of  the  legislature 
to  make  adequate  provision  for  protecting 
the  property  of  others  against  loss  or  injury 
by  sparks  from  such  engines.  The  right  of 
the  citizen  not  to  have  his  property  burned 
without  compensation  is  no  less  to  be  re- 
garded than  the  right  of  the  corporation  to 
set  it  on  fire.  To  require  the  utmost  care 
and  diligence  of  the  railroad  corporations  in 
taking  precautions  against  the  escape  of  fire 
from  their  engines  might  not  afford  sufficient 
protection  to  the  owners  of  property  in  the 
neighborhood  of  the  railroads.  When  both 
parties  are  equally  faultless,  the  legislature 
may  properly  consider  it  to  be  just  that  the 
duty  of  insuring  private  property  against  loss 
or  (ojury  caused  by  the  use  of  dangerous  in- 
■tramen'ts  should  rest  upon  the  railroad  com- 
pany which  employs  the  instruments  and 
creates  the  peril  for  its  own  profit  rather 
than  upon  the  owner  of  the  property,  who 
has  no  control  over  or  interest  in  those  in- 
struments. The  very  statute  now  in  question, 
S7]  'which  makes  the  railroad  company  lia- 
ble in  damages  for  property  so  destroyed, 
giyea  it,  for  its  protection  against  such  dam- 
aces,  an  insurable  interest  in  the  property  in 
danger  of  destruction  and  the  right  to  ob- 
tain insurance  thereon  in  its  own  behalf ;  and 
it  may  obtain  insurance  upon  all  such  prop- 
erty generally,  without  specifying  any  par- 
ticular prooerty.  Eastern  R.  Co.  v.  Relitf 
F.  Int.  Co.'9S  Mass.  420.  The  statute  is  not 
a  penal  one,  imposing  punishment  for  a  vio- 
lation of  law ;  but  it  is  purely  remedial, 
making  the  party  doing  a  lawful  act  for  its 
own  profit  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that 
party  the  whole  damages  measured  by  the 
Injury  suffered.  Grajid  Trunk  R.  do.  v. 
BMardton,  91  U.  S.  454.  472  [23 :  35A.  363]  ; 
HuntingUm  v.^«nW,146  U.S.  657  [36 ;  11231. 

The  statute  is  a  constitutional  and  valid 
exercise  of  the  legislative  power  of  the  state, 
and  applies  to  all  railroad  corporations  alike. 
Oonsequently,  it  neither  violates  any  con- 
timct  between  the  state  and  the  railroad  com- 
pany, nor  deprives  the  company  of  its  prop- 
erty without  due  process  of  law,  nor  yet 
denies  to  it  the  equal  protection  of  the  laws. 

Judgment  afflrmed. 


iMu.a. 


No.  118.  Missouri  Pacific  Railway  Com- 
PANT  V,  Simmons,  Administrator  of  Camp- 
bell, argued  and  decided  with  this  case,  and 
reported  below  in  121  Mo.  340  [25  L.  R.  A. 
175],  was  substantially  similar,  and  in  that 
case  also  tfie  judgment  is  afflrmed. 

Messrs.  David  D.  Duncan,  John  F.  Dil- 
lon, and  Winslow  F.  Pierce,  for  plaintiff  in 
error. 

Mr.  W.  M.  Williams  for  defendant  in 
error. 
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PANY,  Appt., 

V. 

HOKE  SMITH.  Secretary  of  the  Interior,  and 
Silas  W.  Lamoreuz,  Commissioner  of  the 
General  Land  Ottice. 

(See  S.  C.  Reporter'fred.  2S-8ft.) 

Abatement  of  suit — Comjnissioner  of  Land  Of- 
fice—substitution of  defendant. 

1.  A  suit  af^ainst  the  Secretary  of  thclaterior  seek- 
ing' a  mandatory  injunction  abates  by  his  resigna- 
tion of  the  office. 

2.  A  suit  Hgainst  the  Secretary  of  the  Interior  and 
Commissioner  of  the  General  Land  Office,  which 
aims  to  control  the  action  of  the  Secretary  and 
askfl  merely  incidental  relief  agrainRt  the  Commis- 
sioner, cannot  be  maintained  against  the  latter 
after  the  Secretary's  resignation. 

8.  The  successor  in  office  cannot  be  substituted  as 
defendant  for  a  Secretary  of  the  Interior  who  re- 
signs his  office  while  a  suit  is  pending  against  him 
for  a  mandatory  injunction  against  exercising 
further  Jurisdiction  over  certain  lands  and  to 
compel  him  to  issue  a  patent  therefor. 

[No.  550.] 

Argued  December  17,  18,  1S96.    Decided  Janr 

uary  11,  1897. 

APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  affirm- 
ing the  decree  of  the  Supreme  Court  of  that 
District  dismissing  a  suit  in  equity  brou^rht  bv 
the  Warner  Valley  Stock  Company,  plaintiff, 
against  Hoke  Smith,  Secretary  of  the  Interior, 
et^al.,  to  restrain  defendants  from  exercising 
fiirther  jurisdiction  in  regard  to  certain  lands 
and  for  a  mandatory  injunction  to  the  defend- 
ant Smith  to  prepare  for  issuance  to  the  plain- 
tifif  of  patents  for  the  land,  etc.  Reversed,  with 
directions  to  dismiss  the  suit. 

See  same  case  below.  24  Wash.  L.  Rep.  892. 

The  facts  are  stated  in  the  opinion. 

Mesirs.  Frederic  D.  McKennej,  Samuel 
F.  Phillips,  Charles  A.  CogsioeU,  and  James  B. 
McCrellts  for  appellant. 

Messrs.  Holmes  Conrad*  Solicitor  Gen- 
eral, Edward  B.  Whitnej*  Assistant  Attor- 
ney General,  Jos^  K.  McCammon,  John  MuU 
lan,  and  James  H.  Bayden  tot  AppeWees. 

JHomt.- As  to  when  injunction  to  resti-ain  acts  of 
public  officers  wUl  he  granted,  see  note  to  Missis- 
sippi V.  Johnnon.  18:  4*17. 

That  patents  for  land  may  he  set  aside  for  frauds 
see  note  to  Miller  v.  Kerr.  5:  381. 

A*  to  errnnin  surveys  and  descriptions  in  patents 
for  lands,  how  construed^  see  note  to  Watts  v.  Lind- 
sey.  5: 428. 

As  to  pre-emption  rights^  see  note  to  United 
States  V.  Fitstferald,  10: 78& 

621 


28-81 


Supreme  Coctbt  of  thb  United  States. 


Oct.  Tnuc, 


Mr.  Justice  Graj  delivered  the  opiDion  of 
the  court: 

This  was  a  bill  in  equity,  filed  January  15, 
1896,  in  the  supreme  court  for  the  District  of 
Columbia,  by  a  corporation  of  the  state  of 
Oregon,  against  Hoke  Smith,  Secretary  of  the 
Interirr,  and  Silas  W.  Lamoreux,  Commis- 
sioner of  the  General  Land  OfQce.  both  alleged 
In  ihe  l)\\\  to  be  citizens  and  residents  of  the 
Diet  ict  of  Columbia,  and  to  be  "sued  for  acts 
doue  and  tlireatened  by  them  in  their  official 
capacity  respectively." 

29]  *The  prayer  of  the  bill  was  "that  the  said 
HoKC  Smith,  Secretary  of  the  Interior,  and 
Silas  W.  Lamoreux,  Commissioner  of  the  Gen- 
eral Land  Ofi[lce,  their  subordinates  and  agents, 
may  be  restrained  and  enjoined  from  assuming 
to  exercise  further  lurisdiction  with  respect  to 
the  disposition  of  lands  described  in  Oregon 
swamp  land  list^  No.  30  and  No.  31,  and  from 
further  trespassing  upon  your  orator's  right  of 
quiet  possession  thereof;  and  that  said  defend- 
ant Hoke  Smith  may  be  commanded  and  en- 
joined to  prepare  for  issuance  unto  your 
orator,  in  accordance  with  law,  patents  for  said 
lands,  and  to  the  end  that  your  orator's  title  to 
said  lands  may  be  quieted  and  freed  from 
cloud;  and  that  such  other  and  further  relief 
may  be  administered  unto  your  orator  as  the 
peculiar  necessities  and  circumstances  of  the 
case  may  require  and  merit." 

By  the  act  of  Congress  of  September  2S.  1850, 
chap.  84,  entitled  "An  Act  to  Enable  the  State 
of  Arkansas  and  Other  States  to  Reclaim  the 
'Swamp  Lands'  within  Their  Limits,"  it  was 
enactea  that  in  each  state  the  whole  of  the 
"swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,  which  shall  remain 
unsold  at  the  passage  of  this  act,  shall  be  and 
the  same  are  hereby  granted  to  said  state;" 
and  that  it  should  be  the  duly  of  the  Secretary 
of  the  Interior,  as  soon  as  might  be  practicable, 
"to  make  out  an  accurate  list  and  plats  of  the 
lands  described  as  aforesaid,  and  transmit  the 
same  to  the  governor  of  the  state,"  and  at  his 
request,  "cause  a  patent  to  be  issued  to  the  state 
therefor;  and  on  that  patent  the  fee  simple  to 
said  lands  shall  vest  in  said  state,  subject  to 
the  disposal  of  the  legislature  thereof."  9  Stat. 
at  L.  519.  And  by  the  act  of  March  12.  1860, 
chap.  5,  the  provisions  of  the  act  of  1850  were 
extended  to  the  state  of  Oregon,  "provided 
that  the  grant  hereby  made  shall  not  include 
any  lands  which  the  government  of  the  United 
States  may  have  reserved,  sold,  or  disposed  of 
(in  pursuance  of  any  law  heretofore  enacted) 
prior  to  the  confirmation  of  title  to  be  made 
under  the  authority  of  the  said  act."  12  Stat. 
atL.  8. 

The  leading  facts  alleged  in  the  bill  were  as 
follows:  The  lands  in  question  were  sold  and 
conveyed  by  the  state  or  Oregon  in  1888  and 
30]  1884,  and  passed  by  mesne  conveyances  *to 
the  plaintiff  on  January  15,  1892,  in  considera- 
tion of  the  payment  by  it  of  the  sum  of  $19,000. 
In  1888,  these  lands,  having  previously  t)een  se- 
lected by  the  state  as  swamp  and  overflowed 
lands  under  the  act  of  1860,  were  certified  by 
the  surveyor  general  of  the  United  States  for 
Oregon  to  the  Commissioner  of  the  General 
Land  Office.  The  Commissioner,  in  March 
and  April,  1892,  prepared  lists,  numbered  30 
and  81,  of  these  lands  as  swamp  and  over- 
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flowed  lands,  and  submitted  them  to  John  W. 
Noble,  then  Secretary  of  the  Interior,  for  his 
approsral.     He  approved  both  lists  on  April  9 
and  December  8,  1892,  respectively,  "subject 
to  any  valid  adverse  rights  that  may  exist  to 
the  tnicts  of  laud  therem  described;    and  his 
appi ovals  were  noted  upon  the  records  of  the 
General  Land  Office,  and  a  certified  copy  of 
the  first  list  was  forwarded  to  the  governor  of 
Oregon,  who  by  letter  dated  May  12.  1892,  re- 
quested that  a  patent  of  the  lands  in  that  list 
be  issued  to  the  state.    Upon  a  petition  filed 
December  29,  1892,  by  settlers  upon  the  lands, 
claiming  that  they  were  not  swamp  and  over- 
flowed lands  at  the  date  of  the  act  of  1860,  Sec- 
retary Noble,  on  March  2,  1893,  notwithstand- 
ing the  plaintiff's  protest  against  his  jurisdic- 
tion to  do  so,  made  an  order  revoking  and 
canceling  his  approvals  of  the  lists,  and  direct- 
ing the  Commissioner  to -take  proper  steps  to 
make  the  revocation  and  cancelation  formally 
effective.     On    December    19,  1^8,    his  suc- 
cessor, the  defendant  Hoke  Smith,  decided  that 
these  lands  were  not  swamp  and  overflowed 
lands,  and  that  the  state  had  no  claim  to  them  as 
such,  and  therefore  directed  the  Commissioner 
to  "cause  all  decisions  recommending  or  hold- 
ing for  cancelation  entries  or  declaratory  state- 
ments, upon  the  ground  that  the  lands  in  con- 
test were  granted  to  the  state  of  Oregon   as 
swamp    and  overflowed  lands  by  the    act  of 
March  12,  1860,  to  be  set  aside  and  annulled, 
and  the  cases  reinj>tated;  and  all  contests  based 
upon  said  ground  alone  to  be  dismissed."    17 
U.  S.  Land  Dec.  571.     On  October  10.  1894,  a 
motion  of  the  plaintiff  for  a  review  of  that  de- 
cision was  overruled  by  the  Secretary;  and  on 
January  5, 1895,  his  decision  was  promulgated 
by  a  letter  from  the  Commissioner  to  the  local 
land  ofi^cers  in  Oregon. 
•  *The  principal  contention  in  support  of  [31 
the  bill  was  that  by  the  acts  of  Congress  of  1850 
and  1860  the  title  to  all  the  swamp  and  over- 
flowed lands  within  the  state  of  Oregon,  not 
reserved,  sold,  or  disposed  of  prior  to  the  con- 
firmation of  title  under  those  acts,  passed  to 
and  became  vested  in  the  state,  subject  only  to 
the  identification  by  the  Secretary  of  the  In- 
terior of  the  specific  lands  as  "swamp  and 
overfiowed  lanas.  made  unfit  thereby  for  culti- 
vation," within  the  meaning  of  those  acts;  that 
upon    such   identification,  evidenced   by  the 
making  out  of  accurate  lists  and  plats  of  such 
lands,  and  the  transmission  thereof  to  the  gov- 
ernor of  Oregon,  the  title  became  absolute  in 
the  state  by  relation  as  of  March  12, 18(H).  and 
could  not  be  devested  by  any  subsequent  ac- 
tion of  the  Secretary;  and  that  the  duty  im- 
posed upon  him  to  cause  patents  of  lands  so 
identified  and  listed  to  be  issued  to  the  state 
upon  the  request  of  the  governor  was  but  min- 
isterial. 

1^  A  general  demurrer  to  the  bill  was  sustained, 
and  a  decree  rendered  thereon  for  the  defend- 
ants by  the  supreme  court  of  the  District  of 
Columbia;  and  that  decree  was  afllrmed  by  the 
court  of  appeals  of  the  District  of  Columbia 
on  June  11.  1896,  upon  the  ground  that  the 
whole  subject  remained  under  the  control  of 
the  Secretarv  5f  the  Interior  until  the  execu- 
tion of  the  patent.    24  Wash.  L.  Rep.  892. 

The  plaintiff  took  an  appeal  to  this  court; 
and  pending  this  appeal  the  defendant,  Hoke 

165  D.& 


1891 


Warner  Valley  Stock  Co.  ▼.  Smith. 


81-M 


Smith,  on  September  1, 1896,  resigned  the  office 
of  Secretary  of  the  Interior. 

That  a  petition  for  a  writ  of  mandamus  to  a 
public  officer  of  the  United  States  abates  b^i^  bis 
resignation  of  his  office  has  been  determined 
by  a  series  of  uniform  decisions  of  this  court, 
4Uid  has  for  years  been  considered  as  so  well 
settled  that  in  many  of  the  rases  no  opinion 
baa  been  filed  and  no  official  report  publisheil. 
Cox  V.  United  Slates,  76  U.  S.  9  Wall.  208. 
818  [19:  579,  584];  United  States  y.  BouiweU, 
8411.  8.  17  Wall.  604,  609  [21:721.723];  Leao 
€nworth  Coufttt/  ('omrs.  v.  i^ellew,  99  U.  S.  624. 
<t26  [25:  3H2,  3351;  United  States  v.Sehurz,  102 
U.  S.  378,  408  [26:  167,  220];  Thompson  v. 
United  States,  103  U.  S.  480. 4a4  [20:  521. 5231; 
United  States,  Warden,  v.  (Ihandler,  122  U.  S. 
643  [30:  1244];  United  States  International 
Contracting  Co.  v.  Lanwnt,  155  U.  8.  303.  808 
[89:160,163]. 

The  reasons  for  this  conclusion,  as  stated  by 
32]  Mr.  Justice  *Strong.  delivering  the  unani- 
mous judgment  of  th"  court  in  the  leading  case 
of  United  States  v.  Boutwell^  which  was  a  peti- 
tion by  the  owner  of  an  order  upon  the  Treas- 
ury 01  the  United  States  for  a  writ  of  manda- 
1DUS  to  the  Secretary  of  the  Treasury  to  pay  it. 
were  as  follows:  "The  office  of  a  writ  of 
mandamus  is  to  compel  the  performance  of  a 
duty  resting  upon  the  person  to  whom  the  writ 
is  sent.  ...  If  he  be  an  officer,  and  the 
duty  be  an  official  one,  still  the  writ  is  aimed 
ezclusiycly  against  him  as  a  person,  and  he 
can  only  be  punished  for  disobedience.  The 
writ  does  not  reach  the  office.  It  cannot  be 
directed  to  it^  It  is  therefore  in  substance  a 
personal  action,  and  it  rests  upon  the  averred 
•and  assumed  fact  that  the  defendant  has  neg- 
lected or  refused  to  perform  a  personal  duty. 
to  the  performance  of  which  by  him  the  relator 
baa  a  clear  right.  Hence  it  is  an  imperative 
rule  that,  previous  to  making  application  for  a 
writ  to  command  the  performance  of  any  par- 
ticular act,  an  express  and  distinct  demand  or 
request  to  perform  it  must  have  been  made  by 
the  relator  or  prosecutor  upon  the  defendant; 
and  it  must  appear  that  he  refused  to  comply 
with  such  demand,  either  in  direct  terms,  or  by 
conduct  from  which  a  refusal  can  be  conclu- 
•sively  inferred.  Thus  it  is  the  personal  default 
•of  the  defendant  that  warrants  impet ration  of 
the  writ;  and  if  a  peremptory  mandamus  be 
awarded  the  costs  must  fall  upon  the  defend- 
.ant.  It  necessarily  follows  from  this,  that  on 
the  death  or  retirement  from  olBce  of  the  orid- 
imI  defendant,  the  writ  must  abate,  in  the 
absence  of  any  statutory  provision  to  the  con- 
trary. When  the  personal  duty  exists  only  so 
long  as  the  office  is  held,  the  court  cannot  com- 
pel the  defendant  to  perform  it  after  his  power 
to  perform  has  ceased.  And  if  a  successor  in 
•office  may  be  substituted,  he  may  be  mulctei 
Id  costs  for  the  fault  of  his  predecessor,  with- 
out any  delinquency  of  his  own.  Besides, 
were  a  demand  made  upon  him,  he  might  dis- 
charge the  duty,  and  render  the  interposition 
of  the  court  unnecessary.  At  all  events,  he  is 
not  in  privity  with  his  predecessor,  much  less 
It  he  bis  predecessor's  personal  representa- 
Hye.-    84  U.  8.  17  Wall.  607,  608  [21:  722]. 

The  case  of  a  public  officer  of  the  United  States 
83]  differs  in  *this  respect  from  that  of  a  mu- 
nicipal board,  which  is  a  continuing  corpora- 
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lion  (although  its  individual  members  may  be 
changed)  and  to  which  in  its  corporate  capacity 
a  writ  of  mandamus  may  be  directed.  As  was 
said,  in  Txavenitorth  County  Comrs.  v.  Sellew, 
by  Chief  Justice  Waiter  "One  of  the  objects 
in  creating  such  corporations,  capable  of  suing 
and  being  sued,  and  having  perpetual  succes- 
sion, is  that  the  very  iucouvenience  which 
mauifesled  itself  in  United  States  v.  Boutwell 
84  U.  S.  17  Wall.  604  [21:  721],  may  be 
avoided."  99  U.  S.  627  [25:  335J.  And  in 
Thompson  v.  United  States,  Mr.  Justice  Brad- 
ley said:  "The  cases  in  which  it  has  been  held 
by  this  court  that  an  abatement  lakes  place  by 
the  expiration  of  the  term  of  office  have  been 
those  of  officers  of  the  government,  whose  al- 
leged delinquency  was  personal,  and  did  not 
involve  any  charge  against  the  government 
whose  officers  they  were.  A  proceeding  against 
the  government  would  not  lie."  103  U.  8. 484, 
485  [26:  523]. 

The  main  object  of  the  present  bill  was  to 
compel  the  defendant  Hoke  Smith,  as  Secre- 
tary of  the  Interior,  to  prepare  patents  to  be 
issued  to  plaintiff  for  the  lands  in  question. 
The  mandatory  injunction  prayed  for  was  in 
effect  equivalent  to  a  writ  of  mandamus  to 
him.  The  reasons  for  holding  a  suit,  which 
has  this  object,  to  have  abated,  as  to  him,  by 
his  resignation,  arc  as  applicable  to  this  bill  in 
equity,  as  to  a  petition  for  a  writ  of  manda- 
mus at  common  law.  Consequently,  as  against 
the  defendant  Hoke  Smith,  this  suit  must  be 
held  to  have  abated  by  his  resignation  of  the 
office  of  Secretary  of  the  Interior. 

It  appears  to  us  to  be  equally  clear  that  the 
suit  cannot  be  maintained  against  the  Commis- 
sioner of  the  General  Land  Office  alone. 

By  the  Revised  Statutes  of  the  United  States, 
the  Secretary  of  the  Interior  "is  charged  with 
the  supervision  of  public  business  relating  to," 
amon^  other  things,  "the  public  lands,  includ- 
ing mmes."  The  Commissioner  of  the  Gen- 
eral Land  Office  is  to  "perform,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  all 
executive  duties  appertaining  to  the  surveying 
and  sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public 
lands,  and  also  such  as  relate  *to  private  [34 
claims  of  land,  and  the  issuing  of  patents  for  all 
grants  of  land  under  the  authority  of  the  gov- 
ernment;'*  and  likewise,  "under  the  direction 
of  the  Secretary  of  the  Interior,  is  authorized 
to  enforce  and  carry  into  execution,  by  appro- 
priate regulations,  every  part  of  the  provi- 
sions of  title  32  of  the  Revised  Statutes,  relat- 
ing to  public  lands,  not  otherwise  specially 
provided  for.  U.  S.  Rev.  Stat,  §§  441,  453. 
2478.  The  phrase  "under  the  direction  of  the 
Secretary  of  the  Interior,"  thus  used  in  these 
statutes,  as  was  said  by  Mr.  Justice  Lamar, 
speaking  for  this  court,  "is  not  meaningless, 
but  was  intended  as  an  expression  in  general 
terms  of  the  power  of  the  Secretary  to  super- 
vise and  control  the  extensive  operations  of  the 
Land  Department,  of  which  he  is  the  head.  ^  It 
means  that,  in  the  important  matters  relating 
to  the  sale  and  disposition  of  the  public  do- 
main, the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon,  and  the  admin- 
istration of  the  trusts  devolving  upon  the  gov- 
ernment by  reason  of  the  laws  of  Congress  or 
under  treaty  stipulations,  respecting  Uie  pub- 
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lie  domain,  the  Secretary  of  the  Interior  is  the 
supervising  agent  of  the  government  to  do 
Justice  to  all  claimants  and  preserve  the  rights 
of  the  people  of  the  United  Slates."  Knight 
V.  United  Land  As80.  142  U.  8.  161.  177,  178 

(85:  974.  979.  9801:  Orchard  v.  Alexander,  157 
J.  8.  872  [39:  788]. 

The  present  suit  was  avowedly  brought 
a(z:ainst  SSmith  as  Secretary  and  Lamoreuz  as 
Commissioner  for  acts  done  and  threatened 
by  them  in  their  olTicial  characters  respectively. 
The  prayer  of  the  bill  was  for  an  injunction 
against  both  of  them  from  assuming  to  exer- 
cise further  jurisdiction  with  respect  to  the 
disposition  of  the  lands  in  question,  and  from 
further  trespassing  upon  the  plaintiff's  riffht  of 
quiet  possession  thereof;  and  that  the  defend 
ant  Smith  be  commanded  to  prepare  patents 
therefor  to  be  issued  to  the  plaintiff,  in  accord- 
ance with  law,  and  to  the  end  that  the  plain- 
tiff's title  might  be  quieted  and  freed  from 
cloud;  and  for  further  relief. 

The  purpose  of  the  bill  was  to  control  the 
action  of  the  Secretary  of  the  Interior;  the 
principal  relief  sought  was  against  him;  and 
the  relief  asked  against  the  Commissioner  of 
the  General  Land  OflSce  was  only  iocidenial, and 
35]  by  way  *of  restraining  him  from  execut- 
ing the  orders  of  his  official  head.  To  maintain 
such  a  bill  against  the  subordinatoofllcer  alone, 
without  joining  his  superior  whose  acts  are 
alleged  to  have  been  unlawful,  would  be  con- 
trary to  settled  rules  of  equity  pleading.  8 
Calvert.  Parties  (2d  ed.)  chap.  18. 

This  is  well  exemplified  by  a  decision  of 
Lord  Chancellor  Hardwicke.  Under  acts  of 
Parliament  appoint  ng  commissioners  to  build 
fifty  new  churches,  appropriating  money  to 
support  the  ministers,  and  providing  that  the 
moneys  appropriated  should  be  paid  to  a  treas- 
urer, not  one  of  the  commi.«isioners,  but  ap- 
pointed by  the  Crown,  and  should  be  by  him 
disbursed  and  applied  according  to  orders  of 
the  commisjiioners.  Lord  Hardwicke  held  that 
a  bill  by  a  minister  of  one  of  the  churches  to 
recover  his  stipend,  and  to  have  a  fund  in  the 
treasurer's  hands  invested  as  required  by  the 
acts,  could  not  be  maintained  against  the  treas- 
urer alone,  without  joining  any  of  the  commis- 
sioners; and  said:  "This  is  one  of  the  most  ex- 
traordinary bills  I  ever  remember;  and  there 
is  DO  fouuddtioD  for  relief  either  in  law  or 
equity.  It  is  brought  against  Mr.  Blackerby, 
who  is  nothing  but  an  otficer  under  the  com- 
missioners for  building  the  filty  new  churches. 
It  would  be  absurd  if  a  bill  should  lie  against 
a  person  who  is  only  an  officer  and  subordinate 
to  others,  and  has  no  directory  power.  ...  I 
should  think  the  commissioners  only,  and  not 
the  treasurer,  ought  to  have  been  parties,  for 
it  is  absurd  to  make  a  person  who  acts  minis- 
terially the  sole  party."  Vernon  v.  Blackerby, 
2  Atk.  144,  146,  Barn.  Ch.  877. 

This  bill  cannot  be  amended  by  making  the 
present  Secretary  of  the  Interior  a  defendant, 
oecause  he  was  not  in  oflSce  before  the  bill  was 
filed,  and  had  no  part  in  the  doings  complained 
of. 

As  against  the  Commissioner  of  the  General 
Land  Office,  the  bill  does  not  strictly  abate,  as 
upon  the  disappearance,  by  death  or  resigna- 
tion, of  the  sole  defendant  in  an  action  the 
cause  of  which  does  not  survive  against  repre- 
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scntatives  or  successors.  But  the  bill  cannot 
be  maintained  against  the  Commissioner,  be* 
cause  it  shows  no  ground  for  relief  against  him 
alone,  and  the  Secretary  of  the  Interior  is  not 
and  cannot  now  be  made  n  party. 

*The  objection  that  the  bill  cannot  be  [3^ 
maintained  asainst  the  Cummi5>sioner  alone  be- 
ing decisive  of  thecase.it  would  be  inappropriate 
to  express  an  opinion  upon  any  of  the  graver 
questions,  fully  argued  at  the  bar.  touching  the 
jurisdiction  of  the  court,  and  the  merits  of  the 
bill;  or  to  leave  the  record  in  such  a  shape  as  tl> 
appear  to  foreclose  any  of  those  questions.  It  le 
therefore  ordered  that  the  decree  be  rerermd, 
and  the  case  remanded,  with  directions  to  dis- 
miss the  bill,  with  costs,  for  want  of  proper 
parties. 

Mr.   Justice    Brewer     and    Mr.    Justice 
Brown  concurred  in  the  result. 


ENOCH   W.  AGNEW,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter*8  ed.  8S-57.) 

Plea  in  abatement — aligning  grounds— invalid 
exception — commercial  rating— testimony  ijf 
cnsnitr— opinion  of  tcitu ess— proper  instruo' 
tion—refnsal  to  instruct  — false  entry  om 
books  of  a  bank— presumption — exculpatofp 
instruction— defrauding  a  bank. 

L  A  plea  in  abatement  allefflnfr  frregrularltlea  te 
drawiDtf  ^rand  jurors,  filed  two  weeks  nfier  tke 
court  opened  and  five  days  alter  the  iodlctroeoa 
was  returned,  is  too  iate  where  it  does  not  atlee^ 
any  reason  for  the  delay. 

2.  Such  plea  is  fatally  defective  when,  altbouirh 
it  states  that  the  drawioK  teodcnl  to  dclendant^ 
injury  and  prejudice,  no  grounds  are  aasijraed 
for  such  conclusion,  and  the  record  does  noa> 
show  any. 

8.  An  exception  to  the  permission  to  a  Juryman  tl^ 
take  notes  of  the  evidence  has  nothing  to  rest  OD 
where  the  record  does  not  show  that  any  notee 
were  taken. 

4.  The  coromeroiaj  rating  of  defendant  is  not  evW 
dence  of  his  actual  financial  condition,  nor  of 
what  he  knew  or  believed  it  to  beu 

5.  On  the  trial  of  the  president  of  a  hank  for  crlie* 
inal  misapplication  of  its  funds,  the  testimony  of 
its  cashier— a  witness  for  defeodanc-as  to  why  he 
resigned  such  position,  is  admissible  ou  hla  orQaa» 
examination. 

a.  The  opinion  of  a  witness  as  to  the  responsiUlttir 
of  the  president  of  a  bank  is  not  admissible  o» 
the  question  of  the  iatter*8  fraud  in  obunolne 
credit  upon  a  guarantee  and  knowledge  of  hie 
own  responsibility. 

7.  An  instruction  that  if  defendant  placed  oo>the 
books  of  the  bank  to  his  own  credit  iind  at  ao  ex- 
aggerated  value  that  which  was  worthless  or  of 
iittle  value,  the  intent  to  defraud  is  to  be  iof^fw 
red,  and  evidence  to  do  away  with  that  presump* 
tion  must  satisfy  the  Jury  beyond  a  reasonable 


NoTK.— ^a  to  ob(Jeciions  to  grand  jurors,  when 
how  taken,  see  note  to  United  States  v.  Gale,  27: 

Evidence  at  contradictory  sUiUmtnts  made  by 
nenes  to  impench;  in  regard  to  what  factM  inquir§S 
of  tm  Cf  oss-examination  the  witnesi*  may  be  contra 
dieted, -see  note  to  filhcott  v.  Pearl,  0:  47S. 
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Aoubt,  li  not  prejudtctkl  error,  wbere  the  Jurj 
are  fiirtber  Itutruoted  Ibac  tbe  presumption  o: 

a  rewoiiatile  doubi  at  bu  yullt  aad  Jiitent  to  de 

frlud. 
%,    It  l«  not  error  to  refuM  10  gtve  an  linlnictloi 

irhtob  bubeen  ourtred  by  ■  eomat  luitrucUoi 

already  tlven. 
>.    An  Inttrucllon  tbat  ■  lalat  tntrj  TneDtliined  Ir 

O.  S.  Rev.  Stat.  I  iax,  lacludes  an  entry  ioten 

tlonallr  made  lo  reurerent  vbiit  la  not  itue,  bdc 

(hiv  ibe  entrj  In  tba  tmoiit  of  a  bank  or  a  depnali 


10.  Ad  Initructfon  that  tbe  Inleat  Ei  to  be  pre 
■um«l  from  tbe  act,  and  that  II  defeodaat  viC' 
beuled  fuDdi  of  the  bank  so  ■«  to  reduce  ItJ 
capiial  or  leiMn  or  dosirof  Ite  Bblllty  to  meet  Iti 
eoEaeementa  tbe  latent  to  Injure  und  defraud  II 
ma;  be  presumed,  ii  UTieiceptlonable. 

r  Instruction  I) 


Kllbout  autbnrlljr  ot  the  dl  recto  re 
«rs.  tlie  fact  that  Ije  ^avea  Buoruuit 
of  the  hondi  on   demand  doee  no 


[No.  417  ] 

BubmitUd  Ifotember  13.  1H96.     Decided  Janu- 

aiTi  11.  Ii97. 

IN  KRBOR  to  the  Circuit  Court  of  the 
Uriitwl  Slatrafor  tlie  Soii'licrn  District  of 
FlondD  10  review  a  JuOgmtol  convicling 
Enocb  W.  A;:nen  of  a  viululioo  ot  U.  t3.  Iter. 
Biat.  $6:i09,  tur  nil[iillvraisupp>yiiienioncya, 
eic.  ol  the  Firm  iNnlionnl  liaiik  of  Oculu, 
Florida,  while  preaiiieut  of   (liai  bank.    A/- 

Htntttnpnt  by  Mr.   Chief  JuMlce  Fuller: 

PlalDtiU  in  error  was  ladictcil  in  llie  United 
Blatci  circuit  court  Uir  the  eouUitra  dlalrlct 
of  Florida  for  violation  of  U.  5.  liev.  tiiat. 
^  G20U.  wiilch  is  aa  follows: 
38]  •"Sec,  fiaOfl.  Every  president,  director, 
osliler.  teller,  clrrb,  or  agent  of  an;  aasocia- 
tloD.  who  embezzlca,  abatranlii,  or  wilfully 
■nlBappileaatij' of  Uie  moneys,  funds,  orcrcd- 
Ita  of  the  agaociatlon;  or  wlio,  without  an- 
tliority  froiD  the  directors,  issiiee  or  puts  in 
circulation  any  of  the  noles  of  the  associa- 
tion 1  or  who,  williniit  audi  aulliortty,  issues 
or  puts  forth  anr  certilicnie  of  deposit,  draws 
■uy  order  or  bill  of  exclmngo,  mnkea  any  ac. 
ceptance,  assigns  any  note,  bond,  draft,  bill 
of  eicliange.  mortgai^,  Judgment,  or  decree ; 
or  who  makes  any  false  entry  in  any  book, 
report,  or  statenicut  of  the  aasociniion.  with 
{□lent,  in  either  case,  lo  injure  or  defraud  the 
aasociatlon  o'  any  other  company,  body  po- 
litic or  corporate,  or  any  Individual  person, 
or  to  deceire  any  offirer  of  tbe  association, 
or  anj  agent  appointed  to  examine  tlie  alTiiirs 
of  any  sucli  association  ;  and  every  person  who 
with  like  Intent  aids  or  abets  any  officer, 
clerk,  or  agent  in  anr  violation  of  this  sec- 
tion, shall  Iw  deemed  guilty  or  a  minde- 
tneanor.  and  shall  be  imprisoned  Dot  less  than 
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ng  that  Agnew,  being  president  of  Uw 
First  Nalional  Bank  ot  Ocala,  Florida,  ud> 
lawfully  misapplied  the  moneys,  funds,  and 
credits  of  the  bank,  with  intent  to  convert 
them  to  his  own  use,  and  to  Injure  and  de- 
fraud the  bank,  by  caiislag  a  check  for  $S,- 
400  lielonglng  to  the  bank  to  be  entered  as  ft- 
credit  on  his  personal  account  with  the  bank. 
Ills  account  at  tbe  tlnie  beio^  largely  over- 
drawn, and  lie  being  largely  indebted  to  U; 
that  he  cnused  a  fulse  entry  of  tS,400  to  t>» 
made  to  his  credit  on  tho  books  of  tbe  bank 
by  means  of  a  false  deposit  slip  which  b» 
caused  to  be  made  in  his  own  favor,  with  tbe 
intent  on  his  part  to  injure  and  defraud  th» 
BBSociation  ;  that  he  embezzled  and  converted 
to  his  own  use,  with  the  Intent  to  Injure  and 
defraud  the  associiitions.  moneys,  and  asset* 
thereof  to  tbe  amount  of  {3, .'WO;  that  be  un- 
lawfully misapplied  the  moneys,  funds,  and 
credits  of  tbe  association,  with  Intent  to  con- 
vert them  to  bis  owd  use,  and  with  Intent  to^ 
Injure  sod  defraud  the  association,  in  this, 
that  be  purchased  for  the  bank  certain  bonds- 
of  the  par  value  of  {9.000,  of  the  Olobe  Phos- 
phate Mining  &  Maoufacturine  Coiupanj, 
pajingfortliem  the'sumof  |2,S00,  and,[3& 
without  tbe  ki}awledge  and  consent  of  the 
banking  asaoclatioD.  placed  tbe  bonds  among 
its  assets,  and  caused  them  to  be  credited  t» 
his  peraorial  account  on  the  books  of  tlie  bank 
at  the  sum  of  t^.OQO.  knowing  the  bonds  lobe 
entirely  worth  less  and  of  no  commercial  val- 
ue, and  thus  wilfully  misapplied  the  moneys, 
funds,  nnd  credits  of  the  bank  to  tbe  amount 
of  $3,600,  and  converted  the  same  to  hi» 
own  use:  tbitt  he  feloniously  emiiezzlcd  soil 
converted  to  his  own  use  (7, .500  of  the  mon- 
eys, funds,  and  credits  of  Ibe  bank  with  In- 
tent to  injure  and  defraud  il ;  that  be  unlaw- 
fullv  and  wilfully  misapplied  tlie  moneys, 
funds,  and  crediU  of  the  bank,  with  Intent 
to  convert  the  same  to  his  own  use  and  tu  In- 
jure and  defraud  tbe  bank  by  purchasing, 
icting  ostensibly  for  it,  certain  lionds  of  the- 
Qlobe  Fhosphale  Mining  &  Maniifacturing 
Company  oi  Ibe  par  value  of  (10,000,  for 
13,000.  and,  without  the  knowledge  and  con- 
lent  of  tbe  bank,  placing  said  bonds  araonff 
the  assets  of  the  bank  as  a  part  thereof,  ana 
[pausing  the  sum  of  f  10,000  to  be  credited  lo 
Ills  own  pers<inn1  account  on  the  books  of  th» 
bank,  he  then  and  there  well  knowing  that 
the  bonds  were  worthless  and  of  no  com- 
mercial value,  and  thus  wilfully  misapply- 
ing and  converting  to  his  own  use  t7,<W0  of 
ihe  moneys,  funds,  and  credits  of  the  associa- 
tion ;  that  he  embezzled  and  converted  to  hia. 
)wo  use,  with  intent  tola  jure  and  defraud  Ihe 
issoclation,  $7,000  of  the  bank's  moneys  and 
issets:  that  he  unlawfully  and  wi  I  fully  mls- 
ipplied  tiie  moneys,  funds,  and  credits  of  tlie 
)ank,  with  intent  to  convert  ibe  same  to  hi» 
iwn  use  and  to  Injure  and  defraud  the  bank, by 
lurrhasing  (10,000  of  Ibe  Globe  Phosphat* 
Mining  &  Mrftiiifacturlng  Company's  l)Ond» 
'or  (2.500,  placiuK  them,  without  the  knowl- 
idge  and  consent  of  the  association, among  th* 
issets  of  the  association  at  (10,000,  and  caua- 
ng  the  sum  of  (10.000  to  be  placed  to  Lie 
lersonal  credit  on  the  books  of  the  associa- 
tion, knowltig  Skid  bonds  to  be  woriblesa  and 
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of  no  commercial  value,  thus  wilfully  mis- 
apply inu  and  converting  to  his  own  use  $7,- 
500  of  the  moneys,  funds,  and  credits  of  the 
bank  with  the  aforesaid  intent. 

The  Indictment  was  returned  December  12, 
40]  and  plaint ifl  in  *error  was  arraigned 
December  17,  1805,  and  filed  a  plea  in  abate- 
ment as  follows: 

"And  the  said  Enoch  W.  Agnew  in  his 
own  proper  person  comes  Into  court  here,  and, 
having  heard  the  said  indictment  read,  says 
that  the  grand  jury  which  found  said  indict- 
ment was  an  iliegnl  grand  jury  in  this,  that 
after  sixteen  had  failed  to  attend  upon  the 
regular  venire  the  court  ordered  that  a  special 
venire  issue  for  ten  grand  jurors  to  be  drawn 
according  to  law;  said  grand  jurors  so  or- 
dered by  the  court  were  directed  to  be  taken 
from  the  county  of  Duval ;  that  the  clerk  and 
marshal  in  drawing  said  venire,  whenever  a 
name  was  legally  drawn  from  the  box,  if  said 

Barty  so  drawn  was  not  from  the  county  of 
^uval,  laid  aside  said  name  and  continued 
drawing  ui>til  ten  names  from  the  county  of 
Duval  were  obtained,  and  which  illegal 
drawing  of  said  venire  tended  to  the  prejudice 
of  this  defendant,  and  tiie  court,  on  excusing 
tliree  returned  on  the  second  venire,  ordered 
that  four  names  be  drawn  for  jurors  to  com- 
plete the  panel ;  that  said  jurors  were  ordered 
to  be  drawn  from  the  box,  and  the  clerk  and 
marshal  drawing  the  same  were  ordered  to 
take  those  that  were  from  Duval  county  as 
they  came  from  the  box,  and  the  said  clerk 
«nd  marshal,  as  the  names  were  drawn,  re- 
jected and  did  not  place  on  the  venire  said 
names  so  drawn,  but  rejected  and  laid  them 
aside  until  names  came  out  of  the  box  of  par- 
ties resident  of  Duval  county,  which  draw- 
ing was  illegal  and  tended  to  the  prejudice 
of  the  defendant;  and,  upon  said  venire  be- 
ing returned  showing  A.  K.  Leon  and  Julius 
Kaufman  summoned  and  Alex.  Sabel  and 
Frank  Robinson  not  found,  the  court  ordered 
that  four  names  be  drawn  from  the  box  and 
In  said  order  directed  that  said  four  names 
ahould  be  taken  from  the  county  of  Duval ; 
that  the  said  United  States  marshal  and  clerk, 
in  obedience  to  said  order,  drew  from  the  box 
more  than  four  names,  and  where  the  names 
were  of  persons  not  resident  of  Duval  county 
rejected  and  laid  them  aside  and  continued 
drawin|f  until  Dennis  A.  Andreu,  Benjamin 
F.  Manier,  JohnL.  Marvin,  and  Samuel  Mor- 
ris were  drawn,  and  so  John  L.  Marvin,  John 
E.  Onley,  Z.  L.  Anderson,  Charles  £.  Bell, 
41]  W.  O.  Candlish,  A.  R.  Paxon,  ♦and 
Dennis  A.  Andreu  were  drawn  illegally  by 
vsaid  marslial  and  clerk  and  not  in  accordance 
with  the  statute  of  the  United  States  in  such 
<Me  made  and  provided,  which  requires  that 
where  less  than  sixteen  attend  the  court  shall 
order  the  marshal  to  summon  from  the  body 
of  the  district,  and  not  from  the  bystanders, 
a  sufficient  number  of  persons  to  complete  the 
grand  jury.  And  so  the  names  of  many  per- 
sons who  were  duly  drawn  from  the  jury  box 
were  not  placed  unon  the  venire,  but  were. 
In  the  pursuance  of  the  aforesaid  orders,  after 
being  drawn  from  the  box,  rejected  and  laid 
aside  by  the  clerk  and  marshal  drawing  tlie 
aame  for  the  purpose  of  completing  the  grand 
Jury  from  the  residenta  of  the  county  of  Du- 


vaI  ;  and  the  defendant  says  that  be  was  en- 
titled to  have  the  said  grand  jury  completed 
according  to  law ;  and  the  said  grana  jurj 
so  impaneled  and  sworn  as  aforesaid  waa 
not  drawn  and  impaneled  in  accordance  with 
the  statutes  of  the  United  States  providing 
for  the  drawing  and  impaneling  of  grand 
juries,  but  was  illegal ;  and  this  defendant 
says  that  such  drawing  tended  to  his  injurj 
and  prejudice. 

**  Wherefore  he  prays  judgment  of  the  said 
indictment,  and  that  the  same  may  b# 
quashed." 

To  this  plea  the  United  States  filed  a  de- 
murrer,  and  issue  being  joined  thereon  tlie 
court,  after  argument,  held  the  plea  insiiQI- 
cient,  to  which  plaintiff  in  error  excepted 
and  pleaded  not  guilty.  The  cause  was  aes 
for  trial  on  January  3,  on  which  day  a  Jurj 
was  impaneled,  the  trial  prooeeded  with, 
and  a  verdict  of  guilty  returned  January  7. 
Motions  for  new  trial  and  in  arrest  of  judg- 
meut  were  submitted  and  denied,  and  tea- 
tence  thereupon  pronounced  and  the  cauM 
brought  here  on  writ  of  error. 

Mr.  Eleaser  K.  Foster  for  plaintiff  la 
error. 

Mr.  Holmes  Conrad*  Solicitor  General. 
for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

^Nineteen  errors  were  assigned,  of  which  [49 
the  3d,  5th,  9th,  and  14th  were  abandoned* 
and  the  Gth  and  7th,  the  12th,  16tb.  and  17th, 
and  the  llth  and  15th  were  argued  by  coan- 
sel  for  plaintiff  in  error  together.  We  will 
examine  these  alleged  errors  in  their  order. 

1.  That  the  court  erred  in  sustaining  the 
demurrer  to  defendant's  plea  in  abatement. 

U.  S.  Rev.  Stat.  ^  802.  is  as  follows: 
''Jurors  shall  be  returned  from  such  parts 
of  the  district,  from  time  to  time,  as  tlie 
court  shall  direct,  so  as  to  be  most  favorable 
to  an  impartial  trial,  and  so  as  not  to  incur 
an  unnecessary  expense,  or  unduly  to  burden 
the  citizens  of  any  part  of  the  district  with 
such  services." 

Under  §  803,  writs  of  venire  faeioM,  when 
directed  by  the  court,  were  to  issue  from  the 
clerk's  office  and  be  served  and  returned  by 
the  marshal  in  person  or  by  bis  deputy,  or» 
in  case  the  marshal  or  his  deputy  were  in* 
capacitated,  by  some  fit  person  specially  ap- 
pointed by  the  court. 

By  §  804,  when,  from  challenges  or  other* 
wise,  there  was  not  a  petit  jury,  it  was  pro* 
vidod  that  the  marshal  or  bis  deputy  should, 
by  order  of  the  court,  return  jurymen  from 
the  bystanders  sufficient  to  complete  Ihs 
panel. 

Section  808  reads  thus :  *  Every  grand  ]nrj 
impaneled  before  any  district  or  circnU 
court  shall  consist  of  not  less  than  sixteea 
nor  more  than  twenty- three  persons.  If  of 
the  persons  summoned  less  than  sixteen  at- 
tend, they  shall  be  placed  on  the  grand  jury, 
and  the  court  shall  onler  the  marshal  to 
summon,  either  imme<l lately  or  for  a  day 
fixed,  from  the  body  of  the  district,  and  not 
from  the  bystanders,  a  sufficient  number  of 
persons  to  complete  the  grand  jury.     And 
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wheneTer  a  challenge  to  a  grand  juror  is 
iJlowed,  and  tliere  are  not  in  attendance 
•other  Jurors  sufficient  to  complete  the  grand 
Jary,  the  court  shall  make  a  like  order  to  the 
marshal  to  summon  a  sufficient  number  ot 
persons  for  that  purpose." 

By  the  act  of  June  80,  1879  (21  Stat,  at  L. 
48,  chap.  62),  it  was  provided  that  all  jurors, 
araod  and  petit,  **  including  those  summoned 
during  the  session  of  the  court,  shall  be 
4k3]  publicly  drawn  *frum  a  box  contain- 
ing, at  the  time  of  each  drawing,  the  names 
of  not  less  than  800  persons  possessing  the 
•qualifications  prescribed  in  g  800  of  the  He- 
Tised  Statutes,  which  names  shall  have  been 
placed  therein  by  the  clerk  of  such  court  and 
41  commissioner  to  be  appointed  by  the  judge 
thereof.  .  •  •  The  clerk  and  said  com- 
missioner each  to  place  one  name  in  said  box 
alternately,  without  reference  to  party  affilia- 
tions, until  the  whole  number  required  shall 
be  placed  therein.  But  nothing  herein  con- 
tained shall  be  construed  to  prevent  any 
judge  from  ordering  the  names  of  jurors  to 
De  arawn  from  the  boxes  used  by  the  state 
muthorities  in  selecting  jurors  in  the  highest 
<»urt8  of  the  state." 

The  plea  sets  up  as  ground  for  abatement 
of  the  indictment  that  after  the  original 
▼enire  had  been  exhausted  without  obtafning 
sixteen  grand  jurors,  the  court  ordered  a 
special  venire  to  issue  for  ten  grand  jurors 
to  be  drawn  according  to  law,  **to  be  taken 
from  the  county  of  Duval ;  that  the  clerk  and 
marshal  in  drawing  said  venire,  whenever  a 
name  was  legally  drawn  from  the  box,  if 
•aid  party  so  drawn  was  not  from  the  county 
of  Duval,  laid  aside  said  name  and  continued 
•drawing  until  ten  names  from  the  county  of 
Duval  were  obtained,"  and  that  some  of  the 
ten  relumed  on  the  second  venire  being  ex- 
oused,  other  names  were  drawn  in  the  same 
way,  and  a  third  venire  was  issued,  and  still 
;another,  until  the  grand  jury  was  completed 
with  grand  jurors  from  Duval  county.  The 
original  venire  showed  that  twenty-three  per- 
sons were  summoned  from  ten  counties,  not 
including  the  county  of  Duval,  one  or  more 
from  each,  and  the  plea  stated  that  when  a 
deficiency  appeared  from  the  failure  of  some 
of  tlioee  summoned  to  attend  the  court  di- 
rected the  deficiency  to  be  made  up  by  ob- 
taining jurors  from  Duval  county  in  the  man- 
ner pointed  out.  There  are  certain  orders  of 
court  certified  as  part  of  the  record,  which 
directed  the  drawini;  according  to  law  from 
the  various  counties  exclusive  of  Duval 
county,  and  then  from  that  county.  It  will 
be  perceived,  then,  that  the  iurors  were  all 
drawn  from  the  body  of  the  district,  and  so 
distributed  as  not  to  incur  unnecessary  ex- 
pense, or  unduly  burden  the  citizens  of  any 
part  of  the  district  with  jury  service. 
44]  *U.  S.  Rev.  Stat.  §  802,  was  brought  for- 
wara  from  a  clause  of  §  29  of  the  judiciary  act 
of  September  24,  1789,  which  was  regarded 
by  Mr.  Justice  Curtis  as  applicable  to  xrand 
as  well  as  petit  juries.  United  Statei  v. 
8UnoeU,  2  Curt.  C.  C.  153.  In  that  view  we 
are  inclined  to  concur,  but  apart  from  thip, 
and  without  considering  how  far.  if  at  all, 
the  section  may  have  been  modified  by  the 
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act  of  June  30.  1879.  we  think  the  plea  was 
properly  adjudged  insufficient. 

Such  a  plea  must  be  pleaded  with  strict 
exactness.  United  State*  v.  Hammond,  2 
Woods,  197;  O'Connell  v.  Reg.  11  Clark  & 
F.  155;  Dolan  v.  People,  64  N.  Y.  485;  Jen- 
kins V.  StaU,  85  Fla.  787 ;  McCUiry  v.  State, 
75  Ind.  200;  Whart.  Crim.  PI.  &  Pr.  §  427; 
Bishop,  New  Crim.  Proc.  gg  827,  745. 

Dr.  Wharton  lays  it  down  (Whart.  Crim. 
PI.  &Pr.  §§344,  350)  that  "material  irregu- 
larities  in  selecting  and  impaneling  the  grand 
jury,  which  do  not  relate  to  the  competency 
of  individual  jurors,  may  usually  he  ob- 
jected to  by  challenge  to  the  array,  or  by 
motion  to  quash,"  or  by  plea  in  abatement; 
that  the  question  of  the  mode  in  which  such 
objections  are  to  be  taken  largely  depends 
upon  local  statutes,  but  that  certain  rules 
may  be  regarded  as  generally  applicable. 
One  of  these  rules  is  that  the  defendant  must 
take  the  first  opportunity  in  his  power  to 
make  the  objection.  Where  he  is  notified 
that  his  case  is  to  be  brought  before  the 
grand  jury,  he  should  proceed  at  once  to  take 
exception  to  its  competency,  for  if  he  lies 
by  until  a  bill  is  found,  the  exception  may 
be  too  late ;  but  where  he  has  had  no  oppor- 
tunity of  objecting  before  bill  found,  then 
he  may  take  advantage  of  the  objection  by 
motion  to  quash  or  by  plea  in  abatement, 
the  latter  in  all  cases  of  contested  fact  being 
the  proper  remedy.  United  Stages  v.  Oale, 
109  U.  S.  65  [27 :  857].  Another  eeneral  rule 
is  that  for  such  irregularities  as  do  not  prej- 
udice the  defendant  he  has  no  cause  of  com- 
plaint, and  can  take  no  exception.  United 
State*  V.  Richardson,  28  Fed.  Hep.  65 ;  United 
State*  V.  Reed,  2  Blatchf.  406;  United  SUUe* 
V.  Tollman,  10  Blatchf.  61 ;  StaU  v.  MeUfyr, 
13  R.  I.  666;  Cox  v.  PeopU,  80  N.  Y.  500; 
People  V.  Petrea,  92  N.  Y.  128. 
The  original  venire  was  issued  November  18, 
the  second  *venire  issued  December  2,  [45 
1895.  The  court  opened  December  8, 1895.  and 
the  indictment  was  returned  December  12,  yet 
defendant  did  not  file  his  plea  in  abatement 
until  December  17.  The  plea  does  not  allege 
want  of  knowledge  of  threatened  prosecution 
on  the  part  of  defendant,  nor  want  of  oppor- 
tunity to  present  his  objection  earlier, 'nor 
assign  any  ground  why  exception  was  not 
taken  or  objection  made  before;  and,  more- 
over, the  plea  is  fatally  defective  in  that, 
although  it  is  stated  that  the  drawing  **  tended 
to  his  injury  and  prejudice,"  no  grounds 
whatever  are  assigned  for  such  a  conclusion, 
nor  does  the  record  exhibit  any  such. 

2.  That  the  court  erred  in  allowing  the 
jurors  to  take  notes. 

It  appears  from  the  bill  of  exceptions  that 
one  of  the  jurymen  asked  the  court  if  he 
** could  take  notes  and  jot  down  any  items 
on  paper, "  and  that  the  court  responded : 
**  Certainly,  you  have  a  right  to  assist  your 
memory  in  any  way  that  is  consistent  with 
your  conscience.*  To  which  defendant  ex- 
cepted. The  court  subsequently  admonished 
the  jury  that  this  was  simply  for  the  per- 
sonal convenience  of  the  juror ;  tiiat  he  wished 
them  to  underland  that  their  memory  and 
recollection  of  the  testimony  were  to  control 
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In  arrivf  nir  Rt  a  verdict ;  and  that  tliey  should 
not  be  iudueuced  in  the  least  by  the  jurur's 
Doles. 

The  exception  saved  was  to  the  permission 
to  take  noies  and  not  to  the  use  of  them  in 
the  jury  room.  But  tlie  record  does  not  show 
that  any  notes  were  taken,  and  there  is  noth- 
ing for  the  exception  to  rest  on. 

3.  That  the  court  erred  in  refusing  to  al- 
low tlie  witness  Mclntyre  to  answer  this 
question  propounded  by  defendant's  coun- 
sel :  ^'Do  you  know  what  his  [Agnew's]  com- 
mercial rating  was  at  that  time?" 

Mclntyre  was  cashier  of  the  First  National 
Bank  of  Ooala  at  the  time  of  the  alleged 
criniinal  misapplication  of  its  funds,  and 
had  testified  fully,  on  behalf  of  plaintiff  in 
error,  as  to  his  financial  condition  and  stand- 
ing, wlien  he  was  asked  this  question.  We 
hold  the  ruling  of  the  court  correct.  The 
point  of  inquiry  was  Agncw'a  actual  finan- 
cial condition  or  what  he  knew  or  muse  be 
held  to  have  known,  or  actually  and  with 
40]  *rea5>on  believed,  that  it  was,  and  his 
commercial  rating  was  not  relevant. 

4.  Thflt  the  court  erred  in  allowing  the 
witness  Mclntyre  to  be  asked  on  cross-exam- 
ination why  he  resigned  as  cashier  of  the 
bank  in  June,  1804,  and  iu  permilling  him 
to  answer  the  question. 

The  criminal  acts  charged  fn  the  indict- 
ment were  alleged  to  have  been  committed  in 
January,  February,  and  May,  1894.  Mcln- 
tyre was  cashier  of  tlie  bank  during  thut 
period  and  his  resignation  of  that  ofllce  was 
Dot  accepted  until  June,  1894.  The  ground 
assigned  for  the  objection  was  that  the  testi- 
m(Hiy  was  immaterial,  and  the  court  said : 
''That  miffht  be  relevant  and  miglit  not.  If 
be  resigned  because  he  knew  that  Mr.  Ag- 
rew's  guarantee  was  not  good  for  anything, 
that  might  be  relevant." 

The  record  thus  continues: 

**Q.  Dldn*t  you  attempt  to  resien  as  cash- 
ier of  that  bank  previous  to  the  time  when 
you  did  actually  resign?  A.  Yes,  sir.  I 
oiTered  my  resignation  at  the  regular  annual 
meeting  of  the  stockholders  in  January,  1894. 
Q.  I  will  ask  you  why  you  tendered  your 
resignation  at  that  time  as  cashier  of  that 
bank?  The  defendant  renewed  his  objection 
to  this  question  hs  immaterial ;  but  the  court 
overruled  the  objection  and  allowed  the  ques- 
tion to  be  answered ;  to  which  decision  of 
the  court  the  defendant  excepted.  A.  I  can- 
not state  any  one  particular  or  special  reason 
for  tendering  it.  In  1893,  duiing  the  time 
wlien  all  banks  were  having  hard  times,  of 
course  the  hanks  here  had  hard  times,  and  I 
Just  simply  made  up  my  mind  then  that  un- 
til things  got  back  to  their  normal  condition 
again  I  was  going  to  get  out  of  that  business 
ritrbt  there.  Q.  8o  that  your  reason  was  just 
because  you  wanted  to  qiiit  the  banking  busi- 
ness. A.  I  would  not  say  that  that  was  the 
reason.  Q.  What  we  want  is  the  reason.  A. 
I  would  state  that,  of  coun>e.  it  is  very  ap- 
parent I  was  not  altogether  satisfied  with 
the  business,  that  is  mv  reason  for  giving  it 
up;  I  was  not  satisflecl.  I  cannot  Mate  any 
particular.  Q.  You  were  not  satisfied  with 
the  business  or  the  manner  in  which  the  busi- 
ness was  conducted,  which?    Defendant  ex- 
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cepted  *to  this  question.  By  the  court  :r47 
To  pursue  that  line  ot  questioning  would  be 
bringing  rather  irrelevant  and  general  mat- 
ters which  might  possibly  influence  the  jurj 
and  which  might  not  be  relevant  in  this  is- 
sue unless  he  can  state  some  definite  thing. 
Mr.  Clark  (district  attorney)  :  I  will  ask  a 
straight  question.  Q.  I  will  ask  you  if  it 
is  not  true  that  you  tendered  your  resignation 
and  made  up  your  mind  to  quit  the  service 
of  the  bank  on  account  of  the  acts  and  doings 
of  Mr.  Agnew,  president  of  the  bank,  similar 
to  this  bond  transaction.  The  defendant  ob- 
jected to  this  question  as  immaterial  and 
leading,  but  the  court  overruled  the  objec- 
tion and  allowed  the  question  to  be  answered  ; 
to  which  decision  of  the  court  the  defendant 
excepted.  A.  As  I  said,  there  was  no  one 
special  reason  that  I  could  mention  that 
caused  my  resignation.  Bv  the  court:  If 
you  cannot  state  anythiner  definite,  the  court 
does  not  want  any  general  information  or  im- 
plication." 

We  think  there  was  no  error  committed  in 
this  regard.  This  witness  was  tlie  officer 
next  in  rank  to  the  president,  lie  had  testi- 
fied on  defendant's  behalf  and  his  personal 
action  was  relevant  on  cross-examination  as 
testing  his  testimony  in  chief.  If  his  volun- 
tary resignation  had  no  connection  with  the 
conduct  of  his  superior  officer,  his  answer 
could  not  be  injurious.  If  it  had,  then  that 
fact  tended  to  weaken  any  evidence  he  might 
have  given  in  extenuation  of  the  action  of 
that  officer.  Besides,  these  answers  of  the 
witness  were  practically  immaterial. 

5.  That  the  court  erred  in  refusing  to  allow 
the  witness  Barnett  to  testify  as  to  whetlier 
he  considered  Agnew's  guarantee  of  $20,000 
Globe  Phosphate  bonds,  at  the  time  he  made 
it,  good,  and  in  striking  out  the  testimony 
of  tlu^  witness;  and  in  not  allowing  the  wit- 
ness Stewart  to  testify  as  to  the  rating,  hj 
Dun's  Commercial  Agency,  of  Agnew  at  the 
time  he  gave  the  guarantee  of  $20,000. 

Mclntyre  had  testified  that  he  had  made  out 
two  deposit  tickets  in  favor  of  Agnew  and  at 
his  request,  one  dated  February  13,  and  the 
other  May  12.  1894.  crediting  liim  with  depos- 
iting $10,000  in  bonds  in  each  instance ;  that 
the  bonds  referred  to  were  Globe  Phosphate 
bonds ;  that  he  had  the  *bonds  in  his  pos- 148 
session  when  he  made  out  the  deposit  slips; 
that  the  bonds  were  for  $10,000  each :  that  Mr. 
Agnew  asked  him  to  give  him  credit  for  the 
bonds.  $10,000each  time  ;  that  in  each  instance 
Mr.  Agnew  stated  that  **he  would  be  person- 
ally responsible  to  the  bank  that  these  bonds 
would  be  all  right.  He  would  guarantee  the 
bank  both  principal  and  interest;  that  be 
would  make  a  written  guarantee  at  any  time 
I  would  write  It  out.  **  Witness  further  iden- 
tified a  guarantee  dated  February  13,  1894, 
as  written  by  him.  and  signed  by  Agnew  in 
his  presence,  which  was  read  in  evidence. 

The  witness  Barnett  was  president  of  the 
National  Bank  of  Jacksonville,  Florida,  and 
was  called  as  a  witness  on  behalf  of  defend- 
ant. The  question  put  to  him  was:  **Ars 
you  sufficiently  acquainted  with  Mr.  Af- 
new*8  standing  in  the  spring  of  1894  to  tes- 
tify as  to  whether  or  not  you  considered  his 
obligation,  guarantee,  or  indorsement  at  that 
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time  good  for  $20,000?  Mr.  Clark.  Wait  a 
moment.  A.  Yes  sir;  I  considered  bim 
good."  The  coverDmcnt  nsked  that  this  an- 
swer be  stricken  out.  The  court  said:  **  Any 
testimony  that  would  sliow  positively  tlie 
flnancial  condition  of  Mr.  Agnew  at  that 
time,  not  in  the  commercial  world — the  opin- 
ion of  what  his  guarantee  would  be  taken  for 
bT  others — is  not  a  true  test  of  what  he  knew 
himself.  The  opinion  of  others  as  to  his 
standing  at  that  time  I  do  not  think  should 
be  introiluced  to  determine  the  value  of  that 
iriiarantee ;"  and  sustained  the  motion.  The 
court  was  right  in  this  ruling.  On  the  ques- 
tion of  value  tQ  Agncw's  knowledge,  Bar- 
nett's  opinion  of  Agnew's  responsibility  was 
irrelevant. 

The  witness  Stewart  was  the  agent  of  R. 
<3l.  Duo  &  Co.,  a  commercial  agency,  in 
cbarge  at  Jacksonville,  Florida.  Defend- 
ant offered  \o  show  that  Dun's  Commercial 
Agency  rated  him  at  that  time  at  a  certain 
amount  of  money.  The  court  declined  to 
admit  the  evidence,  and  correctly  ruled  : 

''The  question  in  this  case  is  what  was 
bis  intent,  and  he  knew  himself  what  that 
guarantee  was  worth,  and  that  guarantee 
was  worth  just  as  much  as  he  would  be  able 
to  make  it  worth  in  a  case  of  emergency. 
Tbe  question  here  is  not  how  much  Mr. 
Agnew  was  worth,  but  the  question  is  how 
4v]  much  *he  knew  himsel  f  to  be  worth  at  that 
time  and  how  good  he  knew  his  guarantee 
was.  I  consider  in  that  case  that  if  lie  had 
good  grounds  to  believe  that  he  was  perfectly 
able  to  comply  with  that  cuarantee  in  every 
way  and  according  to  bis  own  financial  con- 
dition at  that  time— had  no  doubt  in  bis  own 
mind— I  will  admit  that  such  positive  evi- 
dence as  that  might  be  relevant  to  go  to  the 
jury  to  show  he  had  no  intent  to  injure  or 
defraud  the  bank,  but  what  the  opinions  of 
tlie  financial  world  were  in  regard  to  his  con- 
dition is  not  the  best  evidence. " 

6.  The  tenth  assignment  alleged  error  in 
seyeral  distinct  parts  of  the  charge  of  the 
court,  but  in  argument  only  one  out  of  six 
exceptions  saved  thereto  was  relied  on,  name- 
ly, to  the  following : 

The  court  advised  the  Jury  that  in  deter- 
mining defendant's  intent  they  might  con- 
sider testimony  tending  to  show  that  defend- 
ant, without  notice  to  the  board  of  directors, 
and  without  their  knowledge  or  consent,  had 
inTStted  one  half  the  bank's  capital  in  the 
bonds  in  question,  and  then  said : 

"The  rule  of  law  in  regard  to  intent  is 
that  intent  to  defraud  is  to  be  inferred  from 
wilfully  and  knowingly  doing  that  which 
is  illegal,  and  which,  in  its  necessary  con- 
sequences and  results,  must  injure  another. 
The  intent  may  be  presumed  from  the  doing 
•of  the  wrongful  or  fraudulent  or  illegal  act, 
and  in  this  case,  if  you  find  that  the  defend- 
ant placed  that  which  was  worthless  or  of 
little  value  among  the  assets  of  the  bank  at 
a  greatly  exaggerated  value,  and  had  that 
•esagjgerated  value  placed  to  his  own  per- 
flooai  account  upon  the  books  of  the  bank, 
from  such  finding  of  fact  you  must  neces- 
aarilj  infer  that  tbe  intent  with  which  he 
^id  that  act  was  to  injure  or  defraud  the 
bank,   but  this  inference  or  presumption  is 
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not  necessarily  conclusive.  There  may  be 
other  evidence  which  may  satisfy  the  jury 
that  there  was  no  such  intent,  but  such  an 
inference  or  presumption  throws  the  burden 
of  proof  upon  the  defendant,  and  the  evi- 
dence upon  him  in  rebuttal  to  do  away  with 
that  presumption  of  guilty  intent  must  be 
sufficiently  strong  to  satisfy  you  beyond  a 
reasonable  doubt  that  there  was  no  such 
guilty  intent  in  such  transaction." 

^Undoubtedly  in  criminal  cases  the  [50 
burden  of  establishing  guilt  rests  on  the 
prosecution  from  the  beginning  to  the  end  of 
the  trial. 

But  when  a  prima  facie  case  has  been  made 
out,  as  conviction  follows  unless  it  be  re- 
butted, the  necessity  of  adducing  evidence 
then  devolves  on  the  accused. 

The  circuit  court,  in  this  part  of  thecharge, 
was  dealing  with  the  intent  to  injure  and 
defraud  the  bank,  and  rightly  instructed  the 
jury  that  if  they  found  certain  facts  such 
Intent  was  necessarily  to  be  inferred  there- 
from. 

This  was  in  application  of  the  presump- 
tion that  a  person  intends  the  natural  and 
probable  consequences  of  acts  intentionally 
done,  and  that  an  unlawful  act  implies  an 
unlawful  intent.  1  Oreenl.  Ev.  §  18;  3 
Oreenl.  Ev.  §§  13,  14;  Jones,  Ev.  §  23; 
Bishop,  Crim.  Proc.  §§  1100,  1101.  and  cases 
cited. 

The  circuit  court,  however,  told  the  jury 
that  the  presumption  of  the  intent  to  injure 
and  defraud,  if  the  facts  were  found  as  stated, 
was  not  conclusive,  but,  in  substance,  that 
its  strength  was  such  that  it  could  only  be 
overcome  by  evidence  that  created  a  reason- 
able doubt  of  its  correctness ;  in  other  words, 
that  as  the  presumption  put  tbe  intent  be- 
yond reasonable  doubt,  it  must  prevail,  un- 
less evidence  of  at  least  equivalent  weight 
were  adduced  to  the  contrary. 

The  question  of  the  particular  intent  was 
not  treated  as  a  question  of  law,  but  as  a 
question  to  be  submitted  to  the  jury,  and 
conceding  that  the  statement  of  the  court 
that  the  evidence  to  overcome  tbe  presump- 
tion must  be  sufficiently  strong  to  satisfy  the 
jury  **  beyond  a  reasonable  doubt"  was  open 
to  objection  for  want  of  accuracy,  we  are 
unable  to  perceive  that  this  could  have 
tended  to  prejudice  the  defendant  when  the 
charge  Is  considered  as  a  whole. 

For  the  jury  were  further  advised  that  if 
they  found  the  facts  in  question,  which  were 
again  rehearsed,  then  the  necessary  inference 
was  that  the  transaction  was  effected  **with 
intent  to  injure  and  defraud  said  bank,  and 
such  inference  can  only  be  overcome  by  evi- 
dence satisfactory  to  you  that  there  was  no 
such  intent;"  that  ''the  question  of  the  in- 
tent is  to  be  determined  by  the  facts  and  cir- 
cumstances and  the  surroundings  at  the  time 
of  the  transaction;"  that  **the  intent  of  the 
'defendant  at  the  time  he  committed  the  [51 
transaction  is  tbe  question  for  you  to  deter- 
mine, and  in  arriving  at  a  conclusion  on  that 
intent  you  will  carefully  weigh  all  of  the 
testimony  in  the  case ;"  that  the  presumption 
of  innocence  remains  with  the  defendant  un- 
til the  jury  are  ** satisfied  of  the  guilt  be- 
yond a  reasonable  doubt;"  and  that  *'if  you 
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are  satisfied  beyond  a  reasonable  doubt  that 
the  transactions  as  charged  were  committed, 
and  at  the  time  he  committed  those  trans- 
actions lie  liad  an  intent  to  defraud  the  bank, 
7our  verdict  will  be  one  of  guilty.  Unless 
you  are  satisfied  beyond  a  reasonable  doubt 
;hat  he  had  such  intent,  your  verdict  will 
be  not  guilty.**  And  a/jain :  "The  jury 
must  be  satisfied  beyond  a  reasonable  doubt 
as  regards  the  guilt  of  the  accused  before 
they  can  find  a  verdict  of  guilty.  By  a  rea- 
sonable doubt  is  not  mcnnt  a  possible  doubt, 
but  such  a  doubt  arising  from  the  evidence 
that  leaves  the  minds  of  the  jury  in  such 
a  state  that  they  cannot  say,  after  having 
reviewed  all  the  evidence,  that  they  have 
an  abiding  conviction,  to  a  moral  certainty, 
of  the  guilt  of  the  accused.** 

7.  That  the  court  erred  in  giving  to  the 
Jury  the  following  instruction:  "The  de- 
fendant is  presumed  to  be  innocent  of  all 
the  charges  against  him  until  he  is  proved 
guilty  by  the  evidence  submitted  to  you. 
This  presumption  remains  with  the  defend- 
ant until  such  time  in  the  progress  of  the 
case  that  you  are  satisfied  of  the  guilt  be- 
yond a  reasonable  doubt  ;**  and  in  not  giving 
the  following  instruction  asked  by  defend- 
ant: "Every  man  is  presumed  to  be  in- 
nocent until  be  is  proved  guiltv,  and  this 
legal  presumption  of  innocence  is  to  be  re- 
garded by  the  jury  in  this  case  as  matter  of 
evidence  to  the  benefit  of  which  the  party  is 
entitled.  This  presumption  is  to  be  treated 
by  you  as  evidence  giving  rise  to  resulting 
proof  to  the  full  extent  of  its  legal  efficacy.^ 

The  court  is  not  bound  to  accept  the  lan- 
guage which  counsel  employ  in  framing  in- 
structions, nor  is  it  bound  to  repeat  instruc 


tions  already  given  in  different  language. 

"  [34  :  803]  ; 
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[36 :  4851 ;  Coffin  T.  United  8t<t(^s,  163  U.  8. 672 
[40 :  1118J.  The  instruction  given  was  quite 
52]  correct  and  substantially  covered  *the 
instruction  refused,  and  as  to  the  latter  the 
court  might. well  have  declined  to  cive  it  on 
the  ground  of  the  tendency  of  ita  closing 
■entence  to  mislead. 

In  Coffin  V.  United  8tate$,  156  U.  S.  482, 
460  rSO:  481.  493],  this  court.  In  discussing 
the  distinction  between  the  presumption  of 
innocence  and  reasonable  doubt,  said  :  **The 
fact  that  the  presumption  of  innocence  is  rec- 
ognized as  a  presumption  of  law  and  is  char- 
acterized by  the  civilians  as  a  preeumptio 
juris  demonstrates  that  it  is  evidence  in 
favor  of  the  accused.  For  in  all  systems  of 
law  legal  presumptions  are  treated  as  evi- 
dence givihff  rise  to  resulting  proof  to  the 
full  extent  of  their  legal  eflScacy."  But  in 
that  case  the  charge  of  the  court  was  thought 
not  to  have  given  due  effect  to  the  presump- 
tion of  innocence,  which  there  was  no  fail- 
ure in  this  case  to  state,  and  the  giving  of 
the  instruction  asked  would  have  tended  to 
obscure  what  had  already  been  made  plain. 

8.  That  the  court  erred  in  giving  the  fol- 
lowing instruction  on  behalf  of  the  govern- 
ment: 

"The  crime  of  making  false  entries  by  an 
officer  of  a  national  bank,  with  the  intent 
to  defraud,    defined   in   U.    8.    Rev.    Stat. 


§  5209,  includes  any  entry  on  the  books  of 
the  bank  which  is  intentionally  made  to 
represent  what  is  not  true  or  does  not  exist, 
with  the  intent  either  to  deceive  its  officer* 
or  to  defraud  the  association.  The  crime 
may  be  committed  personally  or  by  diroo- 
tion.** 

The  exception  was  confined  to  the  fore^- 
ing,  but  the  instruction  thus  continued  : 
"Therefore  the  entry  of  a  slip  upon  the  books 
of  the  bank,  if  the  matter  contained  in  that 
deposit  slip  is  not  true,  is  a  false  entry.  If 
the  statement  made  upon  the  deposit  slips  is 
false,  the  entry  of  it  in  the  bank  and  the 
books  of  the  bank  is  false.  ** 

And  in  refusing  to  give  the  following  In- 
structions asked  by  defendant : 

"The  making  of  a  false  entry  is  a  concrete 
offense  which  is  not  committed  where  the 
transaction  entered  actually  took  place  and  It 
entered  exactly  as  it  occurred. 

"  The  truthful  entry  of  a  transaction  charml 
as  fraudulent  ^does  not  constitute  a  false  [&3> 
entry  within  the  meaning  of  the  statute." 

The  instruction  as  given  was  correct,  and 
in  accordance  with  the  rule  indicated  in  Ocf' 
finy-UniUdStaUs,  162  U.  8.  684  [40:  11171. 
This  being  so  no  error  was  committed  In 
declining  to  give  the  others. 

9.  That  the  court  erred  in  giving  the  fol- 
lowing instruction : 

"The  law  presumes  that  every  man  intend* 
the  legitimate  consequence  of  his  own  acts. 
Wrongful  acts  knowingly  or  intentionallr 
cx)mmTtted  can  neither  be  justified  nor  excused 
on  the  ground  of  innocent  intent.  The  color 
of  the  act  determines  the  complexion  of  the 
intent.  The  intent  to  injure  or  defraud  is 
presumed  when  the  unlawful  act,  which  re- 
sults in  loss  or  injury,  is  proved  to  have  been 
knowingly  commuted.  It  is  a  well-settled 
rule,  which  the  law  applies  in  both  criminal 
and  civil  cases,  that  the  intent  is  presumed 
and  inferred  from  the  result  of  the  action. 
If,  therefore,  the  funds,  moneys,  or  credits  of 
the  First  National  Bank  of  Ocala  are  shows 
to  have  been  either  embezzled  or  wilfully 
misapplied  by  the  accused  and  converted  to 
his  own  use,  whereby , as  a  necessary,  natural, 
or  legitimate  consequence,  the  association's 
capital  was  reduced  or  p1a(^  beyond  the  con- 
trol of  the  directors,  or  its  ability  to  meet  iti 
engagements  or  obligations  or  to  continue  iti 
business  was  lessened  or  destroyed,  the  intent 
to  injure  or  defraud  the  banl£  may  be  pra* 
sumed.  ** 

In  our  opinion  there  was  evidence  tending- 
to  establish  a  state  of  case  justifying  the  giv- 
ing of  this  instruction,  which  was  unexcep- 
tionable as  matter  of  law. 

10.  That  the  court  erred  in  refusing  to  give 
the  following  instruction  requested  by  de- 
fendant : 

"If  the  jury  shall  find  from  the  evidence 
that  on  the  15th  day  of  April,  a.  d.  1895,  £. 
W.  Agnew,  upon  receipt  of  the  check  of  the 
Merchants'  National  Bank  of  Savannah  for 
$8,400,  used  that  check  and  the  proceeds  of 
it  for  the  payment  of  a  debt  of  the  First  Na- 
tional Bank  of  Ocala.  then  they  must  find 
upon  that  count  in  the  indictment  that  bo 
did  not  fraudulently  embezzle  or  misapply 
the  check  or  the  proceeds  of  it.** 
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The  first  count  of  the  indictmeDt  charged 
54]  that  Affoew,  ^knowiD^  his  personal  ~hc- 
eount  with  the  bank  to  be  largely  overdrawn 
and  that  he  was  largely  indebted  to  the  bank, 
caused  this  check  for  $3,400,  which  was  the 
property  of  the  bank,  to  be  entered  to  his  per- 
sonal   credit  on  the  books  of  the  bank  and 
thereby  made  it  subject  to  his  disposal,  and 
technically  the  offense  would  not  have  been, 
in  itself,  condoned  by  any  rightful  applica- 
tion which  he  may  have  made  of  that  particu- 
lar amount  of  money.  And  while  the  evidence 
showed  that  the  $3,400  was  received  from  the 
sale  of  stocks  belonging  to  the  bank,  it  also 
ahowed  that  Agnew'  never  charged  himself 
with  the  $3,400  and  credited  stock  account, 
nor  paid  in  that  sum  and  made  that  credit, 
l)Ut  that  when  the  bank  failed   the  $3,400 
still  stood  as  applied  on  Agnew's  credit  and 
still  remained  an  asset  in  the  stock  account. 
Such  explanation  as  was  attempted  was  so 
-unsatisfactory  that  we  do  not  think  the  re- 
cusal of  the  instruction  constitutes  reversible 


11.  That  the  court  erred  in  not  giving  the 
^ollowinK  instruction  asked  for  by  defend- 
ant: 

'^That  the  written  guarantee  introduced  and 
Hied  in  evidence,  signed  by  £.  W.  Agnew 
and  conditioned  for  the  paynrent  of  the  in- 
terest and  principal  of  the  bonds  of  the  Globe 
Phosphate  Mining  Company,  was  upon  its  face 
a  good,  legal,  and  sufUcicnt  guarantee,  and 
tiiat  if  the  jury  shall  find  from  the  evidence 
that  at  the  time  of  the  delivery  by  £.  W. 
Ajcnew  to  the  cashier  of  the  First  "National 
Bank  of  Ocala  of  the  bonds  of  the  Globe  Phos- 

Shate  Mining  Company  in  controversy  he  also 
elivered  the  guarantee  which  has  been  intro- 
duced in  evidence,  and  they  shall  further  find 
from  the  evidence  that  at  the  time  said  guar- 
antee was  signed  and  delivered  that  £T  W. 
A/cnew,  the  defendant,  was  solvent  and  thor- 
oughly able  to  respond  to  the  obligation,  and 
that  he  signed  and  delivered  the  guarantee 
with  the  knowledge  of  hi^  solvency  and  with 
intent  to  pay  the  same  when  demand  was 
made  upon  him  for  payment,  then  the  jury 
may  find  from  the  evidence  that  the  defend- 
ant did  not  invest  or  misapply  the  money 
arising  from  the  sale  of  the  said  bonds  with 
intent  to  defraud  the  association  or  anyone 
else." 

The  phosphate  bonds  were  put  in  evidence 
05]and  the  record  *should  have  contained  a 
copy  of  at  least  one  of  them,  but  it  does  not, 
and  instead  there  is  a  brief  statement  that  they 
were  bonds  of  ''The  Globe  Phosphate  Mining 
A  Manufacturing  Company,  Citrus  county, 
Florida,  each  of  the  value  of  $1,000,  payable 
in  gold  coin  of  the  United  States,  in  ten  years 
fh>m  date  or  on  call,  at  or  after  the  expira- 
tion of  two  years  from  date,  drawing  interest 
at  8  per  cent,  semiannually  in    gold  coin, 

J  ay  able  on  the  15th  day  of  December  and 
une  in  each  year,  according  to  tenor  of  cou- 
pons attached,  upon  presentation  and  sur- 
render of  said  coupons  respectively;  default 
in  payment  of  coupons  and  continuing  de- 
fault for  two  months,  the  whole  becomes 
due;  all  bearing  even  date  and  of  the  same 
tenor  and  same  term,  ten  years ;  executed  in 
pursuance  of  vote  of  the  stockholders  and 
165  U.  8. 


board  of  directors ;  secured  by  first- mortgage 
bond  upon  all  property  of  even  date,  present 
and  future,  acquired  by  the  company,  the 
right  to  redeem  after  two  years  being  optional 
with  the  company  ;  said  bonds  dated  11th  De- 
cember. 1893  ;  signed  by  John  A.  Bishop  and 
Herbert  A.  Bishop,  the  original  having  been 
withdrawn  by  order  of  the  court,  to  be  re- 
turned to  the  receiver  of  the  First  National 
Bank  of  Ocala." 

Agnew's  guarantee  was  in  these  words: 

**  Know  all  men  by  these  presents  that  for 
and  in  consideration  of  the  sum  of  five  ($5) 
dollars  cash  in  hand  paid  by  the  First  Na- 
tional Bank  of  Ocala,  and  for  other  good  and 
valuable  consideration,  I  hereby  guarantee 
to  the  said  bank  the  payment  on  demand  of 
both  principal  and  interest  of  fifteen  (15) 
bonds  of  the  Globe  Phosphate  Mining  A  3Ian- 
ufactu ring  Company,  numbered  from  one  (1) 
to  five  (5),  both  inclusive,  eleven  (11)  to 
fifteen  (15),  both  inclusive,  and  twenty-one 
(21)  to  twenty-five  (25),  both  inclusive,  for 
one  thousand  ($1,000)  dollars  each,  total  flf- 
t.een  thousand  ($15, (KK))  dollars,  and  bearing 
interest  at  the  rate  of  eight  (8)  per  cent  per 
annum.  It  is  agreed  and  understood  that  I 
hereby  guarantee  the  pavment  of  the  princi- 
pal of  these  bonds,  payable  on  demanu,  with 
accrued  interest. 

**  This  agreement  and  contract  is  to  be  bind- 
ing on  nie,  my  heirs,  executors,  adminis- 
trators, or  assigns. 

***  Bonds  of  the  Globe  Phosphate  Mining[50 
and  Manufacturing  Co.  Nos.  31,  83,  85,  87, 
39,  41,  43.  45,  47,  49,  51,  53,  55,  57,  59,  61,  63, 
66,  67,  69,  71,  73,  75,  77,  and  79  are  to  be 
included  in  the  above  guarantee,  and  I  hereby 
guarantee  principal  and  interest  on  all  of  the 
above- described  bonds." 

The  evidence  was  to  the  effect  that  five 
Globe  Phosphate  bonds,  numbered  from  1  ta 
5,  were  purchased  bv  Agnew  for  the  bank 
at  50  cents  on  the  dolfai  and  credited  at  par. 
But  Agnew  testified  that  he  purchased  them 
for  himself.  It  also  appeared  that  two  lots 
of  Globe  Phosphate  bonds  of  $10,000  each 
were  purchased  at  25  cents  on  the  dollar,  and 
that  Agnew  was  credited  on  his  personal  ac- 
count with  $10,000,  in  each  instance,  and  the- 
bonds  placed  in  the  assets  of  the  bank ; 
and  that  the  bonds  were  subsequently  sent 
away  to  be  used  as  collateral  security,  and 
the  guarantee  forwarded  to  be  put  with  them. 
The  evidence  further  tended  to  show  that  the 
bonds  were  of  little,  if  any,  value,  and  that 
Mr.  Agnew's  financial  condition  was  such  as 
to  place  his  guarantee  in  the  same  category. 
And  although  Agnew  testified  on  his  own  be- 
half he  did  not  refer  to  the  subject  of  the 
guarantee,  or  his  intentions  and  ability  in  re- 
gard to  it,  while  it  appeared  that  the  credits 
of  these  bonds  were  never  consented  to  nor 
authorized  at  any  meeting  of  the  directors  or 
stockholders. 

The  bonds  were  payable  in  ten  years  with 
an  optiqn  to  the  company  to  pay' after  two 
vears,  it  being  also  provided  that  for  default 
in  payment  of  interest,  which  was  payable 
semiannually,  continuing  two  months,  the 
whole  might  become  due.  If  the  president 
of  the  bank  received  a  personal  credit  of  $20, 
000  for  these  bonds,  under  the  circumstanoea 
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-dlBcloMd,  the  court  was  Dot  requtred  to  Id- 
■cruet  IB  requB9ted  that  from  Lia  guarantee 
that  the  boniti  aod  InlereBt  ihoulil  be  paid, 
the  jurj  mifcht  find  that  there  was  no  Intent 
to  Injure  SDd  defraud  the  baak  Id  llie  traas- 

The  true  Ttew  of  tbli  branch  of  the  cas« 
wai  fairljr  covered  b;  the  charf^e  of  the  court 
as  foHoni:  "There  fi  reatimuay  tending  [o 
4how  that  the  defendant  at  the  time  be  was 
thus  depositing  the  bonds,  tcave  a  euaraolee 
that  the  bonds  were  good,  and  that  De  would 
S7]guaranlee  the  payment  of  principal  'and 
inlerest.  You  can  take  that  into  consideration, 
and  such  f^uarantee  can  onlr  be  cooBidtred  as 
determining  the  value  of  tfioie  bonds  at  that 
time  and  the  Intent  of  the  parCj  in  such  iruiiS' 
action.  .  .  .  As  I  Bay  again,  gentlemen, 
the  only  dffOcult  question  for  you  to  deter- 
mine Is  the  Intent  of  the  accused.  The  ques- 
tion ot  the  Intent  Is  to  be  determloed  by  the  . 
facts  and  circumstaoces  and  the  aurroundingB 
«t  tiie  time  of  the  traDSuctloa  ;  but,  gentle- 
men, the  law  preaumes  thnt  every  party  who 
Id  aoy  way  atiempts  anyililng  by  any  guar- 
«niee  or  anylhlng  of  tliat  kind  which  Is  de- 
pendent upnn  future  successful  operntions 
takes  the  risk  of  the  au  ^cess.  and  that  If  a 
person  commits  an  olfeuse  with  the  Intent  of  ' 
temporarily  Injuring  or  defr&udinc  aooCiicr 
party  or  a  hanking  initltullon,  although  it 
may'be  his  Intent  1 1  the  time  to  Anally  rec- 
ompense or  prevent  auy  Injur?  resulting  from 
■ucn  act,  he  Is  not  prolecCea  by  such  intent 
to  finally  correct  the  temporary  wrong  deed ; 
or,  in  thla  cnse.  If  you  are  satisfied  that  at 
tbe  time  he  plate  1  Iliose  bonda  there  be  knew 
that  theT  weie  worthless  or  of  a  very  small 
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iBeeS.  CBeponer'sed.  W-VJl.) 

Vfltn  aeiion   it  not  againit  tlU  tiaU~<jttrif- 

diction— exemplary  dam  aget—ju  riedirtumal 
amount — iinlaafat  ducrimination — Smlh 
Carolina  diMpentary  taw  vncottlituliont^^ 
police  poaer, 

■   Aautt  mlnat  penoiuclalmlTuttoactaaoacMa 
ot  ■  state,  wbo.  under  color  of  an  ununiit" 
Uonal  ilBtute.  commit  Injurv  to  plBlntilTB  pi 


hSDili  untawfullr  taken  bj  tbem  Id 
■tale,  or  tor  oompenBsrloa  tor  dai 
within  tbe  lltb  Amendment,  an  a 


very  s 

B  and  hi  d  a  large  value  charged  tt 

■     "       i  to  Tils  I 


the 


bank  and  p'aci-d  tolils  account.  If  he  did 
that  with  tbe  intent,  for  tbe  time  belnz.  to 
injure  Ibe  btnk  and  take  a  wrongful  advan- 
tage of  tl  e  credit  of  the  bunk,  no  matter  If  at 
that  tine  be  bad  an  Intent  to  In  tbe  future 
remedy  any  injurv  that  might  come  to  tlie 
bank,  It  would  not  protect  him  In  your  find- 
ing, or  from  your  finding,  what  the  intent 
was  St  that  time." 

We  have  carefully  explored  the  evidence 
«Dd  conaldereil  the  errors  assigned,  whether 
pmsed  Id  Brgumenl  or  not,  and  have  been 
iiraiile  lo  discover  any  adequate  ground  for 
tlie  reversal  of  the  luiogmeDt. 


iBclHlmed  to  be  tn  contra  re ntinn  of  the  Dnttad 
etatee  CnngtltutloD.  Ii  taa*  Jurisdiction  ot  tba  isi- 
tlre  case  and  ot  all  quetilooB  lovolveil  Id  It. 

B.  Eiemplary  ilamafteB  mar  be  alloned  tor  malk 
oRiu  Injury  to  platntlU'i  constitutional  rlBhla- 

i,  AUesultoiis  ot  damafrea  tu  an  amount  Bulllfdeat 
lo  Bive  tbe  circuit  court  JuMadlrtion  wlU  gtn 
thai  court  JuriidicttOD,  which,  bav~ 
will  not  bt  delCalL-d  bv  the  fact  ths 
Is  for  lesa  than  tbe  Jurtsdlotlonal  amount. 

S.  Where  B  ■latcrvcoffnliesibemanufactuiv.sele. 
and  use  o[  intoiloatlnf  liquors  as  lavful.  tt  ca»> 
not  dlMrliDlnate  agalnit  brlntrlno'  such  artMsi 
In  and  Importliift  tbem  from  other  autfo. 

t.  The  South  Oirollaa  dtapensarj  law  of  Janour 
2,  tBeMBuucouBtllutlonaland  voldBsahlDili«Ma 
to  lulemaie  commerce,  and  an  unjuat  ptefar. 
SDce  ot  tbe  products  ot  that  state  as  acalBrt 
■Imllar  products  ot  ottwr  Kates. 

T.  Such  law  I*  not  within  the  scope  and  oper«tioa 
of  the  act  ol  AugUBC.  ItSO.  BUtiJectln*  InioxHaW 
Ids  llquom  brouytic  Into  an;  state  or  terntarjF  ttt 
lis  police  laws. 

[Nos.  411-418.] 

Argutd  October  tl,  tt,  IHSS.    Decidtd  Januarf 
IS.  1897. 

IN  ERRORtolbeClrcuil  Court  of  the  United 
SUIes  for  the  District  of  Soulb  Carolina  la 
review  a  judgmeot  in  each  of  tbe  aboTe-«a- 
tilled  cases,  in  favor  of  the  several  plaintUh 
therein  for  damages  for  seising;  and  cerrjlng 
away    wines   and    liquors    belonging    to  Ibt 

NOT!.— ,,1*  to  ixncer  ot  CVmtprea  to  reyulote  eam^ 
mcrce,  see  notes  to  Olbbons  v.  Ovdea,  0:0,  aai 
BroiTD  T.  Herrland,  t:  CTS. 

At  to  IntcittofecomnKrca:  mjulattoa  of:  vnMrif 
OmQTttK  liow/iirEteftuliw.-ennoietoaiouMMM' 
Perrr  Co.  v.  PonnBrlTanli.  »  lU. 

At  to  aiROUnt  ntcatar)ito  Oi't  ^uriidletfon  iNek^ 
euK  eaurt  eam  prior  to  act  ot  vns:  umuutit  amss- 
tarn  ijn«  tui  of  isii;  amount  (n  dupiils,— eea  noM 
to  Bcbunk  V.  Holioe.  H.  *  B.  Co,  IT:  i!U- 

A*  to  ainslltuHonnlKv  e/  Inns  rwulallng  edits/ 
I(gHor«,seeiioia  to  roater  v.  Kaasaa,  !&  «fc 
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plaiotiffs;  the  two  'first  above  «uita  belog 
Drought  by  James  Donald  against  J.  M.  Scott, 
snd  toe  third  une  brought  by  the  same  plain- 
tiff  agminst  R  M.  Gardner  et  al.    Affirmed, 

StatemeDt  by  Mr.  Justice  Shirast 

In  the  circuit  court  of  the  United  States  for 

the  district  of  South  Carolina  in  February, 

1895,  two  suits  at  law  were  brought  by  James 

Donald  against  J.  M.  Scott,  and  one  by  Don- 
ald against  Gardner  and  others,  wherein  the 

plain litf  sought  to  recover  damages  caused  by 

the  action  of  the  defendants,  who  were  state 

•constables  of  the  state  of  South  Carolina,  in 

seizing  and  carrying  away  several  packages  of 

wines  and  liquors  Monging  to  the  plaintiffs, 
•and,  at  the  time  of  the  seizure,  in  the  possession 
of  railroad  companies,  which  as  common  car- 
Tiers  bad  brought  the  packages  within  the  state. 
It  appeared  that  one  of  the  packages,  consist- 
"f  ng  of  a  case  of  domestic  Californiai  wine,  came 
l>y  rail  from  Savannah,  Georgia,  whither  it  had 
Ijeen  imported  by  the  plaintiff;  another,  con- 

'Viatlngof  a  case  of  whiskey,  in  bottles,  made 

-in  Maryland,  and  imported  by  the  plaintiff  by  '  of  a  stale,  and,  under  color  of  an  uncons\itu- 
-^pray  of  the  Baltimore  Steam  racket  line;  and  tional  statute,  commit  acts  of  wrong  and  in- 
mnother,  consisting  of  one  barrel  of  bottled  jury  to  the  property  of  the  plaintiff,  to  recover 
t>eer,  made  at  Rochester,  New  York,  and  im-  *inoneyor  property  in  their  hands  unlaw-  [70 
ported  by  the  plaintiff  into  the  state  of  South  fully  taken  by  them  in  behalf  of  the  state,  or  for 
-Oarolina  by  way  of  the  Old  Dominion  Steam-  compensation  for  damages,  such  suit  is  not, 
<«hip  line.  within  the  meaning  of  the  amendment,  an  ao- 

Demurren  to   the   several  declarations  or  (Ioq  against  the  state. 
-<»mplainu    were   interposed    and  overruled.       *Itis  also  argued  that  the  amounU  in- [7 1 
Thereupon  issues  of  fact  were  joined,  and,   volved  in  the  respective  suits  were  not  sufficient 

trial   by  jury  having  been  duly  waived,  the  to  give  jurisdiction  to  the  circuitcourt.    Al- 
^causes  were  tried  and  determined  by  the  court,   though  the  question  of  the  jurisdiction  of  the 

and  resulted  in  findings  and  judgments  in  court  below  has  not  been  certified  to  us  in  the 

favor  of  the  plaintiff  for  the  sum  of  $800  and    manner  provided  by  the  'Sth  section  of  ther72 
<ipi]  costs  in  each  case,  ♦respectively.     Writs  judiciary  act  of  March  8, 1891,  yet.  as  the  case 

of  error  from  thia  court  were  then  sued  out  and   is  before  us,  in  a  case  in  which  the  law  of  a 


This  question  is  discussed  in  the  case  of 
Scott  V.  Donald,  at  this  term.  165  U.  S.  107 
(pott,  648),  and  in  these  cases  the  argument  filed 
in  that  case  is  submitted  on  behalf  of  the  ap- 
pellee. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

The  records  in  these  cases  present  the  ques- 
tion of  the  validity,  under  the  Constitution  of 
the  United  States,  of  the  act  of  the  general  as- 
sembly of  the  state  of  South  Carolina,  approved 
January  2.  1895,  generally  known  as  the  state 
dispensary  law,  and  a  copy  of  which  is  in  the 
margin. f 

*A  preliminary  question  is  raised  br  the  [67 
proposition  that  these  are  in  fact  suits  against 
the  state  of  South  Carolina.and  forbidden  by  the 
1 1th  Amendment.  This  question  is  *suffl-[68 
ciently  disposed  of  bv  referring  to  the  late  case 
of  Re  Tyler,  149  U.  S'.  184  [87:  689],  where  the 
conclusion  of  numerous  previous  cases  was 
stated  to  be  that  where  a  suit  is  brought  against 
*defendants  who  claim  to  act  as  officers  [60 


allowed. 

Mr,  WillUuB  A.  Barber,  Attorney  Gkn- 
ersl  of  South  Carolina,  for  plaintiffs  in  error: 

The  plaintiffs  in  error,  as  state  constables, 
were  authorized  by  the  act  generally  known  as 
the  dispensarv  law  to  seize  the  wine,  beer,  and 
'Whiskey  of  James  Donald. 

Sections  1,  25,  29.  82,  38,  48.  of  said  act. 

Tlie  dispensary  act  of  South  Carolina  is  the 
lawful  exercise  of  the  police  power  of  the  state 
and  is  not  in  coofiict  with  article  9  of  the  Con- 
etitution  of  the  United  States  in  so  far  as  it 
prohibits  citizens  of  the  state  from  importing 
within  the  slate  alcoholic  liquors  for  their  own 
use  and  consumption. 

For  the  authorities  on  this  proposition,  see 
the  brief  In  the  case  of  Scott  v.  Donald,  165  U. 
fi.  107  {vo9t,  648). 

Mr.  «f.  P.  Kennedy  Bryan,  for  defend- 
ant in  error: 

These  three  cases  at  law  all  involve  alike  one 
question  made  in  the  bill  of  exceptions  in  each 
case,  to  wit:  the  constitutionality  of  the  act  of 
the  general  assembly  of  the  state  of  South  Car- 
olina approved  Januar-  3.  1895  (21  S.  C.  Stat, 
at  L.  p.  721),  generally  known  as  the  stale 
liquor  dispensary  law,  In  prohibiting  the  im- 
portation by  the  plaintiff  into  the  state  of  South 
Carolina  of  all  intoxicating  liquors,  products 
of  other  states  and  foreign  countries,  for  his 
own  use  and  consumption,  and  authorizing  a 
eeizure  of  the  same. 

^66  U.S.  U.S.,  Book  41. 


state  is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  'United  States,  under [73 
another  clause  of  that  statute,  we  have  jurisdlc- 


tAn  Act  to  Further  Declare  the  Law  Id  Referenoe 
to,  and  Further  Kefrulate  the  Use,  Bale,  Con- 
sumption.  Transportation,  and  Dispoeitloo  of. 
Alcoholic  Liquids  or  Liquors  within  the  State  of 
South  Carolina,  and  to  Police  the  Same. 

Sec.  L  Be  it  enacted  hy  the  tenate  and  haute  of 
repretentativet  of  the  ttate  of  Smith  Carolina,  now 
met  nnd  fitting  in  general  attembly,  and  int  the  au- 
thority of  the  fame.  That  the  mnuufacture.  sale, 
barber,  or  ezchaDve,  receipt,  acceptance,  delivery, 
storinir.  and  keeping  In  possession,  within  this 
state,  of  any  tptrituoua  malt,  vinous,  fermented, 
brewed  (whether  lairer  or  rice  beer),  or  other  li- 
quors, or  any  compound  or  mixture  thereof,  by 
whatever  name  called  or  known,  which  contains 
alcohol  and  Is  uRed  as  a  beverave  by  any  person* 
tirm.  or  corporation;  the  transportation,  removal, 
the  takiiiicfrom  the  depot  or  other  place  by  con- 
siirnee  or  other  person,  or  the  payment  of  freifrht 
or  express  or  other  chanres.  by  any  person,  firm, 
association,  or  corporation,  upon  anv  opirituous, 
malt,  vinous,  fermented,  tire  wed  (whether  lajter, 
rice,  or  other  beer',  or  other  liquor,  or  any  com- 
pound or  mixture  thereof  by  whatever  name  called 
or  known,  which  contains  alcohol  and  is  u^ed  as  a 
beveraire,  except  as  is  hereinafter  provided.  Is 
hereby  prohibited,  under  a  penalty  of  not  less  than 
three  (3)  nor  more  thiin  twelve  (12)  months  at  hard 
labor  In  the  ntate  penitentiary,  or  pay  a  floe  of  not 
less  than  $100  nor  more  than  $500.  or  both  tine  and 
imprisonment,  in  the  discretion  of  the  court,  f<  r 
each  offense.  All  such  liquors,  except  wleo 
bouflrht  from  a  state  officer  authorized  to  sell  the 
same,  or  to  possession  of  one.  are  declHrcd  to  be 
contraband  and  avainn  the  morals,  (rood  health, 
and  safety  of  the  state,  and  may  be  seized  wherever 
found,  without  warrant,  and  turned  over  to  the 
state  commissioner. 

40  ^A^H 


73-«3 


SupuEME  Court  of  thr  United  States. 


Oct.  Tbbm* 


tioD  of  the  entire  case  and  of  nil  questions  in- 
volved in  it.  Horner  v.  United  States,  143  U. 
741S.  570  [36: 260J ;  Carey  v.  Jfoiuton  *<fc  T,  C. 
R.  Co.  150  U.  S.  181  [37:  1044J;  ChappiUv, 
United  States,  160  U.  S.  499  [40:  510]. 

Oar  inspection  of  these  records  does  not  sat- 
isf  v  us  that  this  objection  is  well  founded.  The 
75]  declaration  or  complaint  ^alleges  in  each 
case  that  the  plaintiff  has  been  injured  and 
damaged  in  the  sum  of  $6,000  and  demands 
judgment  for  that  amount.  It  is  urged  that, 
as  the  value  of  the  goods  and  chattels  taken 
was  alleged  and  shown  to  be  but  comparative- 
70]ly  *a  few  dollars,  and  as  the  recovery  in 
each  case  was  only  in  the  sum  of  $300,  we  are 
oblicred  to  infer  that  the  damages  alleged  and 
77]demanded  were  without  *ju&t  fouudatiou, 
and  in  the  nature  of  a  fraud  upon  the  jurisdic- 
tion of  the  court. 

The  declarations  contain  allegations  which, 


if  true,  bring  *the  cases  within  the  we]l-8et[7& 
tieddoctrine  that  exemplary  damages  may  in 
certain  caj>es  be  assessed.  After  alleging  thalthe 
plaintiffs,  in  importing  for  his  own  use  the  arlf- 
cles  ^mentioned,  was  in  the  exercise  of  [7^ 
bis  lefral  rights  guaranteed  by  the  Constitu- 
tion of  the  United  States,  it  is  averred,  in  tlM 
several  declarations,  that  the  defendants  wero 
notified  that^any  seizure  of  said  goods,  un  -[80 
der  any  pretense  of  authority,  would  be  a  griev- 
ous trespass  and  in  disregard  of  constitutiooal 
rights,  for  which  they  would  be  held  respon- 
sible; th*attbe*defendants  notwithstanding  [81 
such  notice,  and  claiming  to  act  as  constables 
of  the  state  of  South  Carolina,  forcibly  seized 
and  carried  away  the  said  packages ;  and  that.  In 
committing  *the  said  unlawful  acts,  the  [82 
said  defendants  acted  knowingly,  wilfully,  and 
maliciously,  and  with  intent  to  oppress  and 
humiliate  and  intimidate  the   plaintiff,  and 


Sec.  2.  The  froveroor.  the  secretary  of  state,  and 
the  comptroller  freneral  shall  ex  o^lcio  constitute 
the  stute  board  of  coutroi  to  carry  out  the  pro- 
visions of  this  act.  The  state  t)oard  of  control  shall 
elect  a  clerk,  who  shall  hold  his  office  during  the 
pleasure  oi  the  board,  and  shall  receive  as  compeo- 
sation  for  his  services  a  salary  of  $8(X)  per  annum. 

Sec.  3.  That  the  state  board  of  control  shall,  at 
the  expiration  of  the  term  of  the  present  commis- 
sioner, and  at  the  expiration  of  every  tvro  years 
thereafter,  appoint   a    commissioner,  which  ap- 
pointment shall  be  submitted  to  the  senate  at  Its 
next  session  for  its  approval;  said  commissioner 
shall  be  believed  by  the  state  board  of  control  to 
be  an  abstainer  from  intoxicants,  and  shall,  under 
such  rules  and  retrulations  as  may  be  made  by  the 
state  board  of  control,  purchase  all  intoxicatinir 
liquors  tor  lawful  sale  in  this  state,  and  furnish  the 
same  to  such  persons  as  may  t>e  designated  as  dis- 
pensers thereof,  to  be  sold  as  hereafter  preBcril)ed 
in  this  act.    Said  commissioner  shall  reside,  and 
have  his  place  of  business,  in  the  city  of  Columbia, 
in  this  state,  and  hold  his  oflDce  two  years  from  his 
appointment  and  until  another  be  appointed  in  bis 
stead.    He  shall  be  subject  to  removal  for  cause  by 
the  state  board  of  controL    He  shall  qualify  and 
be  commissioned  the  same  as  other  state  officers, 
and  shall  recBl  ve  an  annual  salary  of  $2,500.  payable 
at  the  same  time  and  in  the  same  manner  as  is  pro- 
vided for  the  payment  of  the  salaries  of  state  offi- 
cers.   He  shall  be  allowed  a  k>ooklce€>per,  who  shall 
be  paid  in  the  same  manner  a  salary  of  $lJ9Q0.and 
iuch    other  assistants  as    in  the  opinion  of  the 
board  of  control  may  be  deemed  necessarv.    He 
shall  not  sell  to  the  county  dispensers  any  intoxi- 
cating: or  fermented  lijuors  except   such  as  have 
tieen  tested  by  the  chemist  of  the  South  Osrolina 
colleflre  and  declared  to  be  pure:  ProiHded,  That 
said  ooard  of  coiitr>>l  shall  have  authority  to  ap. 
point  such  af^isiants  as  they  may  find  necessary  to 
assist  the  chcm'st  of  the  South  Carolina  college  in 
makinirthe  Hfal/sis  required  by  this  act:  and  the 
said  board  of  co  itrol  may  fix  such  reasonable  com- 
pensHtlon.  it  a  y,  as  they  may  deem  proper  for  the 
spfvlre?  rend  red  by  such  chemist  or  such  assist- 
ants.   T)  e   srate    commissioner   shall  deposit  all 
amounts  re\;ei ved  by  him  from  sales  to  county  dis- 
peu9crs  or  others  with  the  treasurer  of  the  state 
under  such  rules  as  may  be  made  by  the  state  board 
of  control  to  insure  the  faithful  return  of  the 
same,  and  the  sute  treasurer  shall  keep  a  separate 
account  with  said  fund,  from  which  the  commis- 
sioner phall  draw  from  time  to  time,  upon  war- 
rants duly  approved  by  the  chairman  of  said  board, 
the  amount  necessary  to  pay  the  expenses  mcurred 
in  cooductinff  the  business.    All  rules  and  regula- 
tions groverning'  the  said  commissioner  in  the  pur- 
chase of  intoxicating  liquors  or  in  the  performance 
of  any  of  the  duties  of  his  office,  where  the  same 
are  not  provided  for  by  law,  shall  t>e  prescribed  by 
the  state  t)oard  of  control.    He  shall,  before  enter- 
ing upon  the  duties  of  his  office,  execute  a  bond  to 
the  state  trensurer,  with  sufficient  sureties,  to  be 
approved  by  the  attorney  general,  in  the  piuial  sum 
oiP  $25,000.  for  the  faithful  performance  of  the  du- 
ties of  his  office.    In  all  purchases  or  sales  of  in- 
toxicating liquors  made  by  said  commissioner,  as 
contemplated  in  this  act,  the  commissioner  shall 
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cause  a  certificate  to  be  attached  to  each  and  evenr 
package  containing  said  liquors  when  the  same  is 
shipped  to  him  from  the  place  of  purchase  or  tnr 
him  to  the  county  dispensaries,  certified  bv  his  olll- 
cial  signature  and  seul,  which  certificate  shall  state 
that  liquors  contained  in  said  packages  have  t>eea 
purchMsed  by  him  for  sale  within  the  state  of  South 
Carolina,  or  to  be  shipped  out  of  the  state,  under 
the  laws  of  said  state;  and  without  such  certiflcttM 
any  package  containing  liquors  which  shall  bt 
shipped  out  of  the  state,  or  shipped  from  place tu 
place  within  the  state,  or  delivered  to  the  oon- 
signee  by  any  railroad,  express  company,  or  other 
common  carriers,  or  be  found  in  the  possession 
of  any  common  carrier,  shall  be  regarded  as  con- 
traband and  may  be  seized  without  warrant  fov 
confiscation,  and  such  common  carrier  shall  be  li- 
able to  a  penalty  of  $500  for  each  offense,  to  be  re- 
covered against  said  common  carrier  in  any  court 
of  competent  jurisdiction  by  summons  and  com- 
plaint, proceedings  to  be  instituted  by  the  solicitor 
of  any  circuit  with  whom  evidence  may  be  lodged 
by  any  officer  or  citizen  having  knowledge  or  in- 
formation of  the  violation;  and  any  person  attach* 
ing  or  using  such  certificate  without  the  authority 
of  the  commissioner,  or  any  counterfeit  certificate 
for  the  purpose  of  securing  the  transi>ortatioD  of 
any  intoxicating  liquorsout  of  or  within  this  state, 
in  violation  of  law,  shall,  upon  conviction  thereof, 
be  punished  by  a  fine  of  not  less  than  $500  and  im- 
prisonment in  the  penitentiary  for  not  less  than 
one  year  for  each  offense. 

Sec.  4.  Said  commissioner  shall  make  a  printed 
monthly  statement,  under  oath,  of  all  liquors  sold 
by  him,  enumerating  the  different  kinds  and  qual- 
ity of  each  kind,  the  price  paid,  and  the  terms  of 
payment  and  to  whom  sold;  also  the  names  of  the 
parties  from  whom  the  liquor  was  purchaseil  and 
their  places  of  business  and  dates  of  purchassL 
which  statement  shall  be  filed  with  the  state  board 
of  control. 

Sec.  5.  The  state  commiseioner  shalL  before  ship- 
ping any  liquors  to  dispensers,  except  lugcr  beor« 
cause  the  same  to  be  put  into  packages  of  not  lem 
than  I  pint  nor  more  than  5  gallons,  and  secure^ 
seal  the  same,  and  it  shall  he  unlawful  for  the  dis- 
penser to  break  any  of  such  packages  or  open  the 
same  for  any  reason  whatsoever.  He  shall  sell  bf 
the  packaire  only.and  no  person  shall  open  the  same 
on  the  premises:  Provided^  This  section  shall  not 
apply  to  malt  liquors  shipped  in  cases  or  bottles 
thereof  shipped  in  barrels;  and  such  malt  liquoA 
may  be  sold  by  the  county  dispenser  in  such  quan- 
tities, of  not  less  than  1  pint,  as  he  may  see  propen 
Provided,  the  same  shall  not  be  drank  on  the  prem- 
ises. Dispensers  shall  open  their  places  of  business 
and  sell  only  in  the  daytime,  under  such  rules  aa 
may  be  made  by  the  state  k)oard  of  control  or  t^ 
the  county  board  of  control  with  approval  of  the 
state  t>oard  of  control. 

Sec  C.  it  shall  be  the  duty  of  the  state  board  of 
control  to  appoint  a  county  board  of  control,  com- 
posed of  the  county  supervisor  ex  officio  and  two 
other  persons  believed  by  the  said  board  not  to  b9 
addicted  to  the  use  of  intoxicating  liquors.  The  two 
persons  so  appointed  shall  hold  their  office  for  a 
term  of  two  years,  and  until  their  successors  are 
appointed,  and  shall  be  subject  to   removal  for 
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83]iiuike  bim  afraid  *to  rely  upon  the  Constitu- 
tion and  laws  of  the  United  States  and  the  judi- 
dml  power  thereof  for  his  protection  in  the 
rights,  privileges,  and  immuDities  secured  to 
841  him  bj  the  ^Constitution  and  laws  of  the 
UnUed  States;  and  that  the  defendants  well 
knew  when  they  made  said  seizures  and  com- 
mitted said  trespasses  that  said  acts  were  unlaw- 
85]  ful  and  forbidden  by  *the  laws  and  Consti- 
tution of  the  United  States,  but  that  they  so 
acted,  trusting  and  l)c1ieving  that  they  would  be 
shielded  and  protected  from  all  harm  by  their 
8G]  official  superiors  in  the  *state  of  South 
Carolina;  and  that  they  made  such  seizures  and 
committed  such  trespasses  wilfully  and  ma- 
liciously, with  the  purpose  and  intent  to 
trample  on  the  plaintiff's  rights  under  the  law 
and  to  do  him  all  the  injury  in  the  power  of 
the  defendants. 

These  allegations  must,  for  the  purpose  of 


disposing  of  the  present  question,  be  accepted 
by  us  as  true,  or,  at  least, as  susceptible  of  proof. 

Damages  have  been  defined  to  be  the  com- 
pensation which  the  law  will  award  for  an 
iniury  done,  and  are  said  to  be  exemplary  and 
allowable  in  excess  of  the  actual  loss,  where  a 
tort  is  aggravated  by  evil  motive,  actual  malice, 
deliberate  violence,  or  oppression.  While 
some  courts  and  text-writers  have  questioned 
the  soundness  of  this  doctrine,  it  has  been  ac- 
cepted in  England,  in  most  of  the  states  of 
this  Union,  and  has  received  the  sanction  of 
this  court. 

In  the  case  of  Wilkes  v.  Wood,  Lofft.  19, 
which  was  an  action  of  trespass  for  breaking 
into  the  plaintiff's  house  and  seizing  his 
pnpers,  under  color  of  a  general  warrant  by  a 
secret nry  of  state.  Chief  Justice  Pratt,  in 
charging  the  Jury,  and  in  replying  to  the  con- 
tention of  the  solicitor  general  that  damages 


cause  by  the  state  board  of  control.  Said  coiintj 
board  of  control  shall  make  such  rules  as  will  he 
ooDduclvetothebest  nianajrement  of  thesMleof  In- 
tozlcatinv  liquors  io  their  respective  ecu  o  tics:  Pro- 
vided^ All  such  rules  shall  l>e  submlited  to  the  stare 
and  approved  by  them  before  adoption.  The  board 
members  of  the  county  board  ot  control  shall  qual- 
ify and  be  commlraioned  as  are  other  county  otfi- 
oen,  without  fees  therefor. 

8eo.  7.  Applications  for  positions  of  county  dis- 
peoier  shall  be  by  petition,  slirned  and  sworn  to  by 
the  applicant  and  filed  with  the  county  board  of 
coDfroI  at  least  ten  days  before  the  meetinar  at 
which  the  appHcatinn  &  to  be  conslderi'd.  which 
petition  shall  state  the  applicant's  narae.  place  of 
residence,  in  what  business  eniraged,  and  in  what 
business  he  has  been  enfraKed  two  yenrs  previous 
to  flIlDg  petition:  that  he  i?  a  citizen  of  the  United 
States  and  of  South  Carolina;  that  he  has  never  been 
adjudged  guilty  of  violating  the  law  relating  to 
intoxicating  liquors,  and  is  not  a  kecft^r  of  a 
restaurant  or  place  of  public  amusement,  and  that 
he  is  not  addicted  to  the  use  of  intoxicating  li- 

anors  as  a  beverage.  This  permit  or  renewal  thei-eof 
tiall  issue  only  on  condition  that  the  applicant 
shall  execute  to  the  county  treasurer  a  bona  in  the 
peoal  sum  of  $3,000  with  good  and  sufficient  sure- 
tiee,  conditioned  that  he  will  well  and  truly  obey 
the  laws  of  the  state  of  South  Carolina,  now  or 
hereafter  in  force,  in  relation  to  the  sale  of  intoxi- 
oating  liquors,  that  he  will  pay  all  fines,  penalties, 
damages  and  costs  that  he  may  be  assessed,  or  re- 
corded against  him,  for  violations  of  such  laws 
during  the  term  for  which  said  permit  or  renewal 
is  granted,  and  will  not  sell  Intojcictiting  liquors 
under  his  permit  at  a  price  other  than  that  fixed  by 
the  state  board  of  controL    Said  bond  shall  t>e  for 
tbe  use  of  the  county  or  any  person  or  persons  who 
maj  be  damaged  or  injured  by  reason  of  any  vio- 
lation on  the  part  of  the  obligor  of  the  law  relating 
to  intoxicating  liquors  purchased  or  sold  during 
tbe  term  for  whicn  said  permit,  or  the  renewal 
tbereof.  is  granted.    The  said  bond  shall  be  depos- 
ited with  the  county  treasurer,  and  suit  thereon 
Sball  be  brought  at  anv  time  by  the  solicitor  or 
any  person  for  whose  benefit  the  same  is  given: 
mod   in  case  the  conditions  thereof,  or  any   or 
Yhem,  shall  be  violated,  the  principal  and  sureties 
Uiereon  shall  also  be  jointly  and  severally  liable 
tor  all  civil  damages,  costs,  and  Judgments  that 
anaT  be  obtained  against  the  principal  In  any  civil 
«ctlon  brouffht  by  wife,  child,  parent,  guardian, 
employer,  or  other  person  under  the  provision  of 
^e  law.    All  other  moneys  collected  for  breaches 
of  such  bond  F.hall  go  into  the  county  treasury. 
Said  bond  sbtill  be  approved  by  tbe  county  board 
<$f  control  under  the  rules  and  laws  applicable  to 
the  approval  of  the  official  bonds. 

Sec.  8.  There  may  be  one  or  more  county  dis- 
pensers appointed  for  each  county,  the  place  of 
Dusiness  of  each  of  whom  shall  be  de«i(rnafcd  bv 
tbe  county  board,  but  the  state  l>oard  must  give 
consent  before  more  than  one  dispenser  can  be  ap- 
pointed in  any  county:  and  when  the  county  board 
designates  a  locality  for  a  dippensary,  ten  days* 
public  notice  of  which  shall  be  vrlveh.  it  shall  be 
competent  for  a  malority  of  the  voters  of  the  town- 
ship in  which  such  dispensary  is  to  be  located  to 
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prevent  Its  location  in  such  township  bv  signing  a 
petition  or  petitions  addressed  to  the  county  board 
requesting  that  no  dispensary  be  established  in 
that  township,  whereupun  some  other  place  may 
tie  designated.  The  county  board  may  in  its  dis- 
I  cretion  locate  a  dispensary  elsewhere  than  in  au 
incorporated  town  In  the  counties  of  Beaufort  and 
Horry,  and  no  others,  except  such  as  are  authorized 
by  specisl  act  of  the  general  assembly:  Provided^ 
hitwever^  That  any  county,  town,  or  city  whereiD 
the  sale  of  alcoholic  liquors  was  prohibited  by  law 
prior  to  July  1, 18tt;i,  may  secure  the  establishment 
of  a  dispensary  within  its  l>orders  in  the  following 
manner:  Upon  petition  signed  by  one  fourth  of 
the  qualified  voters  of  such  county,  town,  or  city 
wishing  a  disr>cnsary  therein  being  filed  with  the 
county  supervisor  or  town  or  city  council,  respect- 
ively, they  shall  order  an  election  submitting  the 
question  of  dispensary  or  no  dispensary  to  the  qual- 
ified voters  of  such  county,  town,  or  city,  and  shall 
prescribe  the  rules,  regulations,  returns,  ballots, 
and  notice  of  such  election  and  shall  declare  tbe 
result;  and  if  a  majority  of  the  ballots  cast  be  found 
and  declared  to  be  for  a  dispensary,  then  a  dispen- 
sary may  be  established  in  said  county,  town,  or 
city:  Provided,  That  dispensaries  may  be  estab- 
lished in  the  counties  of  Williamsburg.  Pickens* 
and  Marion  and  at  Seneca  and  other  towns  now 
incorporated  in  Oconee  county  without  such  elec- 
tion, on  compliance  with  the  other  requliements  of 
this  act:  Provided,  That  nothing  in  this  act  con- 
tained shall  be  so  construed  as  to  prohibit  persona 
resident  in  counties  which  shall  elect  to  have  no 
dispensary  from  procuring  liquors  from  dispensa- 
ries in  other  counties,  or  county  dispensers  Ironk 
shipping  same  to  their  places  of  residence  under 
proper  lak)cls  or  certificates:  Provided^  further^ 
That  nothing  in  this  act  shall  be  construed  to  re-^ 
peal  an  act  entitled  "An  Act  to  Allow  the  Opeiiinir 
of  Dispensaries  m  Pickens  and  Oconee  Counties,*^ 
approved  December  18. 1804. 

Sec.  9.  If  the  application  for  the  position  of  dis- 
penser be  granted,  it  shall  not  issue  until  the  appli- 
cant shall  make  and  suliscrthe  on  oath  before  some 
officer  authorized  by  law  to  ad  minister  oaths  which 
shall  be  indorsed  upon  the  bond  to  the  effect  and 

tenor  following:  **I, ,  do  solemnly  swear 

(or  affirm)  that  I  will  well  and  truly  perform  all  and 
pinirular  the  condition  of  the  within  bond,  and 
keepand  perform  the  trusts  confided  in  me  to  pur- 
chase, keep,  and  sell  intoxicating  liquors.  I  will 
not  sell.  give,  or  furniflh  to  any  person  any  intoxi- 
cating liquors  otherwise  than  is  'provided  by  law, 
and  especially  I  will  not  sell  or  furnish  intoxicat- 
ing liquors  to  any  minor,  intoxicated  person,  or 
persons  who  are  in  the  habit  of  becoming  intoxi- 
cated, and  I  will  make  true,  full,  and  accurate  re- 
turns to  the  county  board  of  control  on  the  1st 
Monday  of  each  month  of  all  certificates  and  re- 
quests made  to  or  received  by  me,  as  required  by 
law.  during  the  preceding  month;  and  such  returns 
shall  show  every  sale  and  delivery  of  such  liquors 
made  by  me  or  for  me  during  the  month  emt)raced 
therein,  and  the  true  signature  to  every  request 
received  and  granted:  and  such  returns  shall  show 
all  the  liquors  sold  or  delivered  to  any  and  every 
person  as  returned."  Upon  taking  said  (»ath  and 
filing  t)ond  as  hereinbefore  provided,  the  county 
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nominal  or  morely  compensatory  were  all  that 
conld  be  allowed,  said:  **Notwitb8tandiDR 
^7]  what  the  solicitor  *generiil  has  said.  I  have 
formerly  delivered  it  as  my  opinion  on  another 
occasion,  and  I  still  continue  of  the  same 
mind,  that  a  jury  have  it  in  their  power  to 
give  damages  for  more  than  the  injury  re- 
<?cived.  Damages  are  designed  not  only  as  a 
satisfaction  to  the  injureci  person,  but  likewise 
as  a  punishment  to  tlie  guilty,  to  deter  from 
«ny  Kuch  proceeding  for  tlie  future,  and  as  a 
proof  of  the  detestation  of  the  jury  to  the 
action  itself.'*  The  jury  found  a  verdict  with 
£1.000  damages. 

In  tiie  case  of  Iluckle  v.  Money,  2  Wils.  205, 
there  was  a  motion  for  a  new  trial  on  the 
fround  that  the  jury  had  allowed  excessive 
damages.  It  was  proved  on  the  trial  that  the 
plaintiff  was  a  journeyman  printer,  and  was 
taken  in  custody  by  the  defendant,  under  the 
general  warrant  of  a  secretary  of  state,  upon 


suspicion  of  having  printed  a  certain  Hbelout 
paper;  that  the  defendant  kept  him  in  custody 
about  six  hours,  but  used  him  very  civilly  by 
treating  him  with  l)eef8leaks  and  beer,  so  thftt 
he  suffered  very  little  or  no  damages.  The 
jury  gave  him  a  verdict  in  £800  damages.  In 
disposing  of  the  motion,  the  Lord  Chief  Jus- 
tice Pratt  said  "that  if  the  Jury  had  been- 
confined  by  their  oath  to  consider  the  mere 
pergonal  injury  only,  perhaps  £20  damaices 
would  have  been  thought  damages  sufticient; 
but  the  small  injury  done  to  the  plaintiff, 
or  the  inconsiderableness  of  his  station  And 
rank  in  life,  did  not  appear  to  the  jury  in  that 
striking  light  in  which  the  great  point  o'  law 
touching  the  liberty  of  the  subject  appeared  to 
them  at  the  trial.  ...  I  cannot  say  what 
damages  I  should  have  given  if  I  had  been 
upon  the  jury,  but  I  directed  and  told  them 
they  were  not  bound  to  any  certain  damages. 
.     .     .     Upon  the  whole,  I  am  of  opinion  the 


bonrd  of  control  shall  iwnie  to  him  a  permit  autbor- 
Izuifr  him  to  keep  and  sell  mtoxlcatiiiK  liqtiun*  as 
In  this  act  provided,  and  every  permit  so  granted 
shall  specify  tbc  build infr,  ffivinff  the  street  and 
numlxT  or  location,  in  which  intoxicating  liquors 
may  te  sold  by  virtue  of  the  same,  and  the  lenjrth 
of  lime  in  which  the  same  shall  be  in  forc<N  vrhich 
in  no  case  shall  exceed  twelve  months.  Pcrnuis 
yranted  under  this  act  shall  l)e  deemed  trusts  re- 
posi'il  m  ttie  recipients  thereof,  not  as  a  matter  of 
riurht,  but  of  confidence,  and  may  t)e  revoked  upon 
sullicit'nt  showinfp  by  order  of  the  county  tx)ard  of 
<:ontr()l:  and  upon  the  removal  of  any  county  dfs- 
|)enser.  or  upon  demand  of  the  county  board  of 
control,  he  shnll  immediately  turn  over  to  the 
county  board  of  control  all  liquors  and  other  prop- 
erty m  his  po9£>Cf!«ion  belonfrintr  to  the  state  or 
Cfiunty.  Riiid  county  board  of  control  shall  be 
charged  with  the  duty  of  prosecutlnir  the  county 
dispenser  or  any  of  his  employees  who  may  violate 
any  of  the  provisions  of  this  act.  On  the  death, 
resignation,  or  removal  of  a  county  dispenser,  or 
expiration  of  bis  term  of  office,  the  county  l>oard 
shall  aF>Point  his  successor. 

Sec.  10.  The  county  board  of  control  shall  use  as 
their  office  the  office  of  the  countv  supervisor  of 
their  county,  and  shall  elect  one  of  their  number  as 
chairman  and  another  as  clerk  ot  the  said  county 
board  of  control.  The  countv  bmrd  shall  preserve 
as  a  part  of  the  records  and  nles  of  their  office  all 
petitions,  bonds,  and  other  papers  pertalninfc  to  the 
(rrantinsr  or  revocation  of  permits,  and  keep  suit- 
able tK>oks  in  which  bonds  and  permits  shall  be  re- 
corded. The  l)ook8  shall  be  furnished  by  the  county 
like  other  public  record^.  The  countv  board  of 
control  shall  desifrnnte  or  provide  a  suitable  place 
In  which  to  sell  the  liquors.  The  members  of  the 
4K>uniy  board  of  control  shall  meet  once  a  month 
or  of  tt*ner.  on  the  cull  of  the  chairman,  and  each 
memlierof  the  board  shall  receive  a  per  diem  of 
$2.05  mileage  each  way,  but  they  shall  not  receive 
compensation  for  more  tbsn  thirty  days  in  any  one 
year  except  in  the  county  of  Charleston,  where  they 
shall  not  receive  compensation  lor  more  than  sixty 
days  in  any  one  year,  and  in  Barnwell  county  not 
more  than  fifty  days  in  any  one  year.  They  shall, 
upon  the  approval  of  the  state  Doard  of  control, 
employ  such  assistants  for  the  county  dispenser  as 
may  he  necessary.  The  dispenser  ana  bis  ai»istants 
shall  receive  such  compensation  as  the  state  l>oard 
of  control  may  determine.  All  profits,  after  psyintr 
all  expenses  of  the  county  dispensary  .shall  be  paid, 
one  hair  to  the  county  treasury  and  one  half  to  the 
munlcioal  corporation  in  which  it  may  be  located, 
such  settlements  to  be  made  quarterly:  Provided, 
That  if  the  authorities  of  any  town  or  city,  in  the 
Judfrnient  of  the  state  board  of  control,  do  not  en- 
force this  law,  the  state  board  may  withhold  the 
part  froinff  to  the  paid  town  or  city  and  u!>eit  to  pay 
«tate  coBstables  or  else  turn  It  into  the  county 
treasury.  All  moneys  received  by  the  county  dis- 
penser belonffinir  to  the  state  shall,  be  forwarded 
on  Monday  of  each  week  to  the  state  commissioner, 
«ndat  tbc  same  time  the  county  disiien.-ier  shall 
forward  to  the  state  board  of  control  a  duplicate 
«tatem'.>nt  of  the  remittance  so  made  to  the  state 
commissioner.    On  the  same  day  of  each  week  the 

ese 


county  dispenser  shall  deposit  with  the  couotj 
ticHsiirer  the  portion  of  uil  the  moneys  receivea 
by  him  belorurinj^r  to  the  county  and  to  the  niunloi- 
pal  authorities  in  which  thedisitensary  is  located. 
The  county  treasurer  shall  Rive  his  receipt  therefor 
and  hold  I  he  same  until  the  quarterly  setilemeac 
hereiiibtfore  provided  for  is  had.  The  quurtertjr 
Fcltlement  herein  provided  for  shall  be  made  on  the 
4th  Monday  in  the  months  of  DecemtM*r,  Marcb, 
June,  and  Septomlier  in  each  year.  Such  settle- 
ment shall  l>e  nmdc  in  the  presence  of  the  county 
auditor,  who  shall  make  a  memorandum  of  the 
items  thereof,  and  forward  the  same  to  the  state 
board  of  control.  The  mayor  or  intendant  of  the 
city  or  town  in  which  the  dispensary  is  located 
shall  also  attend  such  settlement:  ProoiJ^  That 
in  counties  where  disF)ensaries  other  than  incorpo- 
rated cities  or  t(»\vns  the  county  shall  eret  all  proflts 
that  would  otherwise  go  to  such  cities  and  towns. 

Sec.  11.  Before  selling  or  delivering  any  iutoxi- 
catlnfT  liquors  to  any  person,  a  request  must  be 
prei^nted  to  the  county  dis|>enser,  printed  or 
written  in  ink,  dated  of  the  true  date,  statioR  that 
he  or  she  is  of  age,  and  the  residence  of  the  siiroer, 
for  whom  or  whose  use  it  Is  required,  the  quantity 
and  kind  required,  and  his  or  her  true  name,  and 
the  request  shall  l)e signed  by  the  applicant  In  bit 
own  true  name  and  signature,  attested  by  tbe 
county  dis()enser  or  clerk  who  receives  ana  lllei 
the  nH]ue8t.  But  the  request  shall  be  refused  if 
the  county  dispenser  filing  it  personally  knows  tbe 
person  applying  is  a  minor,  that  he  is  intoxicated, 
or  that  he  Is  in  tbe  habit  of  using  intoxicatloir 
liquors  to  an  exce«w,  or  if  the  applicant  is  not  so 
personally  known  to  snid  county  dispenser  before 
filing  said  order  or  delivering  said  liauor  he  shall 
require  tbe  statement  oi  a  reliable  ana  trustwortbjr 
person  of  good  character  and  habits,  known  per- 
sonally to  him,  that  the  applicant  is  not  a  minor 
and  is  not  in  the  habit  of  using  intoxicating  liquon 
to  excess. 

Sec.  12.  Requests  for  purchase  of  liquor  shall  be 
made  upon  blanks  furnished  by  the  county  au- 
ditor, in  packages  of  one  hundred  each,  to  tbe 
county  dispensers,  from  time  to  time  as  the  same 
shall  be  needed,  and  shall  he  numbered  conseca- 
tively  by  the  auditor.  The  blanks  aforesaid  shall 
be  furnished  to  tbe  county  auditor  by  the  state 
l)oard  of  control,  in  uniform  books,  like  bank 
checks,  and  tbe  date  of  delivery  shall  he  indorsed 
by  the  county  auditor  on  each  t>ook  and  receipt 
taken  therefor  and  pre«?rved  in  his  office.  Tbe 
dispenser  shall  preserve  tbeapplication  in  the  origin 
nal  form  consecutively  by  the  auditor.  Tbe  blanki 
aforesaid  shall  k)e  — and  t)Ook,  except  the  filing  of 
the  blanks  therein,  until  returned  to  the  couotj 
auditor.  When  return  thereof  is  made  the  county 
auditor  8h:ill  Indorse  thereon  tbe  date  of  return, 
and  file  and  preserve  the  same,  to  l)e  used  in  the 
quarterlv  settlements  between  such  dispenser  and 
the  countv  treasurer.  All  unused  or  mutilated 
blanks  shall  he  returned  or  accounted  for  l)efofe 
other  blanks  are  issued  to  such  county  dispetiser. 

Sec.  13.  On  or  before  tbe  lOtb  day  of  each  month 
each  dispenser  shall  make  full  returns  to  the  county 
auditors  of  all  requests  filed  by  him  and  bis  clerks 
during  the  preceding  month  upon  blanks  to  be  fur^ 
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dAomges  are  not  excessive,  and  that  it  is  very 
dangerous  for  the  judges  to  intermeddle  in 
dftmages  for  torts;  it  must  be  a  gluring  case 
indeed  of  outrageous  damages  in  a  tort,  and 
which  all  maiikiDd  at  first  blush  must  think 
•u,  }o  induce  a  court  to  grant  a  new  trial  for 
ezcebsive  damages." 

In  Day  v.  ^Voodworih,  64  U.  8.  13  How.  371 
[14:  185],  which  was  an  action  of  trespass 
charging  the  defendants  with  tearing  down 
mnd  destroying  the  plaintiff's  mill  dam,  this 
court,  through  Mr.  Justice  Grier,  said: 
88]  *"It  is  a  well-established  principle  of  the 
common  law  that,  in  actions  of  trespass  and 
all  actions  on  the  case  for  torts,  a  jurv  may 
inflict  what  are  called  exemplary,  punitive,  or 
▼indictive  damages  upon  a  defendant,  having 
in  view  the  enormity  of  his  offense  rather  than 
the  measure  of  compensation  to  the  plaintiff. 
We  are  aware  that  the  propriety  of  this  doc- 
trine has  been  questioned  by  some  writers,  but 


if  repeated  judicial  decisions  for  more  than  a 
century  are  to  be  received  as  the  best  exposi- 
tion of  what  the  law  is.  the  question  will  not 
admit  of  argument.  By  the  common  as  well 
as  by  the  statute  law  men  arc  often  punished 
for  aggravated  misconduct  or  lawless  acts,  by 
means  of  a  civil  action,  and  the  damages  in- 
flicted by  way  of  penalty  or  punishment  givi-n 
to  the  party  injured.  In  many  civil  actions, 
such  as  libel,  slander,  seduction,  etc.,  the 
wrong  done  to  the  plaintiff  is  incnpable  of  be- 
ing measured  by  a  money  standard;  and  the 
damages  assessed  depend  on  the  circum- 
stances, showing  the  degree  of  moral  turpitude 
or  atrocity  of  the  defendant's  conduct,  and  may 
properly  be  termed  exemplary  or  vindictive 
rather  than  compensatory.  In  actions  of 
trespass,  where  the  injury  has  been  wanton 
and  malicious,  or  gross  and  outrageous,  courts 
permit  juries  to  add  to  the  measured  compen- 
sation of  the  plaintiff  which  he  would  have 


nlsbed  bv  the  state  l>oard  of  control  for  that  pur- 
pose, ana  accompany  tbe  same  witti  an  oath,  duly 
tiJwo  and  subscribed  bciore  the  county  auditor  or 
notary  public,  which  shall  be  in  the  f  ollowinfr  form, 

to  wit:    "L .  beinffduly  sworn,  state  on 

oatb  that  the  requests  for  liquors  herewith  returned 
are  all  that  were  received  and  filed  at  my  place  of 
busineas  under  my  permit  during  the  month  of 
189-;  that  I  have  carefully  preserved  the 


.  and  that  they  were  filled  up,  signed,  and  at- 
tested at  the  date  shown  thereon,  as  provided  by 
law:  that  said  requests  were  filled  by  delivering 
the  quantity  and  kind  of  liquors  required,  and 
that  no  liquors  have  been  sold  or  dispensed  under 
my  permit  during  said  month  except  as  shown  by 
tbe  requests  herewith  returned;  and  that  I  have 
faithfully  observed  and  complied  with  the  pro- 
viaioDS  of  my  bond  and  oath  taken  by  me,  thereon 
iDdorsed,  and  with  all  the  laws  relating  to  my  du- 
ties in  the  premises." 

Sec  14.  upon  failure  of  any  dlsr^enser  to  make 
letums  to  the  auditor  as  herein  required,  it  shall 
btt  the  duty  of  said  auditor  to  report  such  failure 
to  tbe  state  board  of  contn>l,  and  the  said  state 
board  of  control  shall  immediately  order  the  county 
board  to  summon  said  delinquent  dispenser  to  ap- 
pear before  them  and  show  cause  why  his  permit 
should  not  be  revoked:  and  if  the  cause  shall  not  be 
shown  to  the  satisfaction  of  the  county  board  of 
control,  they  shall  immediately  annul  said  permit 
and  give  public  notice  thereof :  and  the  circuit  solic- 
itor shall  proceed  to  enforce  the  penalties  pre- 
•oribed  in  this  act  for  such  violation  airalnst  said 
oounty  dispenser  at  the  next  succcedimr  term  of 
court  In  the  county  in  which  such  permit  is  held: 
and  any  dispenser  who  shall  sell  or  dispose  of 
any  Intoxicating  liquors  after  his  permit  shall 
have  been  revoked  shall,  upon  conviction  thereof, 
be  fined  not  less  than  five  hundred  (500)  dollars 
ftod  be  Imprisoned  for  six  months.    If  any  dis- 
peoaer  or  his  clerk  shall  purchase  any  Intoxicat- 
ion liquors  from  any   other  person   except  the 
Srtate  commissioner,   or  if   he,  or  they,   or  any 
person  or  persons  in  his  or  their  employ,  or  by  his 
or  tbeir  direction,  shall  sell  or  offer  for  sale  anv 
llquort  other  than  such  as  have  been  purchased 
<rom  the  state  commissioner,  or  shall  adulterate, 
«r  cause  to  Y)%  adulterated,  any  Intoxicaiinir.  spirit- 
1IOUS,  or  malt  liquors  which  ne  or  they  may  keep 
lor  sale  under  this  act,  by  mixing  with  same  coior- 
loir  matter  or  any  drug  or  ingredient  whatever,  or 
aluUl  mix  the  same  with  other  liquors  of  different 
kind  or  quality,  or  with  water,  or  shall  sell  or  ex- 
pose for  sale  such  liquors  so  adulterated,  knowing 
it  to  be  such,  or  shaO  change  the  label  upon  any 
"box,  bottle,  or  package,  he  or  they  shall  be  guilty 
of  a  mLodemeanor  and  be  fined  in  a  sum  of  not  less 
than  $200  or  imprisonment  for  not  less  than  six 
months.    If  any  county  di8|>enser  shall  misappro- 
priate, misuse,  or  otherwise  wrongfully  dispose  of 
any  moneys  or  other  property  belonging  to  the 
State,  oounty,  or  municipality,  he  shall,  upon  con- 
viction, he  punished  as  in  case  of  breach  of  trust 
with  fraudulent  ioteuf. 

Sec  Ifi.  No  person,  firm,  association,  or  corpora- 
tfon  shall  manufacture  for  sale,  or  keep  for  sale, 
szohange,  barter,  or  dispense  any  liquors  contain- 
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Ing  alcohol,  for  any  purpose  whatsoever,  otherwise 
than  is  provided  in  this  act.  Any  person,  firm,  as- 
sociation, or  corporation  desiring  or  iutt^ndiog  to 
manuracture  or  distill  any  liquors  containing  alco- 
hol within  thisstate  shall  tirsi  obtani  from  thestate 
board  of  control  a  permit  or  license  so  to  do.  and 
it  shall  be  unlawful  for  any  such  person,  firm,  as- 
sociation, or  corporation  to  manufacture  or  distill 
any  liquors  containing  alcohol  within  this  state 
without  having  such  permit,  or  license.  Any  vio- 
lations of  the  terms  of  the  permit  or  license  shall 
authorize  and  warrant  the  seizure  of  the  product 
on  hand  at  any  distillery  or  place  where  liquors 
containing  alcohol  arc  manufactured:  Frovided^ 
The  United  States  has  no  lien  or  claim  upon  the 
same.  And  in  the  application  for  a  permit  or  li- 
cense to  manufacture  liquors  containing  alcohoU 
the  applicant  shall  give  the  state  full  power,  upoa 
any  violation  of  this  act,  to  seize  and  take  posses- 
sion of  any  product  on  hand  at  the  distillery  or 
{>lace  where  such  applicant  shall  manufacture  such 
iquors.  and  shall  authorize  the  state  to  pay  the 
United  States  government  tax  upon  the  same  if 

Jinpaid.  and  to  dispose  thereof  as  provided  herein 
or  contra ntfi^d  goods.  Dispensers  as  heroin  pro- 
vided shall  alone  be  authorized  tosell  and  dispc'nse 
liquors  containing  alcohol,  and  all  permits  must  be 
procured  by  such  dispensers  as  herein  provided 
from  the  county  board  of  control:  Procided.  That 
the  manufacturers  of  distilled,  malt,  or  vinous 
liquors  who  are  doing  business  in  the  state  shall  be 
allowed  to  sell  to  no  person  in  this  state  except  the 
state  commissioner  and  to  parties  outside  the  state* 
and  the  state  commissioner  shall  purchase  his  sup- 
plies from  the  brewers  and  distillers  in  this  state 
Wlien  their  product  reaches  the  standard  required 
bv  this  act:  Provided,  Such  supplies  can  l>c  pur- 
CBSsed  as  cheaply  from  such  brewers  and  distillera 
in  tills  state  as  elsewhere:  And  provided,  further^ 
That  the  state  commissioner  shall  have  the  right^ 
and  he  is  hereby  empowered,  to  purchase  malt 
liquors  from  breweries  of  this  state,  and  also  f  rotn 
breweries  outside  of  this  state  who  may  hav» 
agents  representing  them  in  this  state.  Every 
package,  barrel,  or  bottle  of  such  liquor  shipped 
beyond  the  limits  of  this  state  shall  have  thereorb 
the  certificate  of  the  state  commissioner  allowing: 
same.  otherAvise  it  shall  be  liable  to  contiscatioib 
and  tne  railroad  carr>  ing  it  shall  t>e  punished  as  in: 
9  3:  And  jtrorUled,  That  any  person  shall  have  the 
right  to  make  wine  for  his  or  her  own  use  from 
grapes  or  other  fruits.  The  inspector  appointed 
by  the  state  board  of  control,  as  herein  provided, 
shall  have  the  right  to  enter  and  examine,  at  unv 
a^d  all  times  not  forbidden  by  the  United  States 
laws,  any  distillery,  brewery,  or  place  whore 
liquors  containing  alcohol- is-mamif a ctu red.  within 
this  state.  Any  manuiacrurer,  distifler",  or  brewer 
who  may  reiuse  to  allow  the  inspector  to  enter  and 
examine  his  place  of  business  and  its  appurtenances 
at  such  times  as  the  inspector  may  deem  proper 
shall  forfeit  his  permit  or  license. 

Sec.  16.  Every  dispcnsfrHhall  keep  a  strict  account 
of  all  liquors  reroivod  by  htm  Irom  the  state  com- 
missioner in  a  book  kept  for  that  purpose,  which 
shall  be  subject  at  all  times  to  the  Inspection  of 
the  circuit  solicitor,  any  peace  officer  or  grand 
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been  entitled  to  recover  had  the  injury  been 
inflicted  without  design  or  intention,  some- 
thing farther  by  way  of  punishment  or  ex- 
ample, which  has  sometimes  been  called 
'smart  money.'  This  has  always  been  left  to 
the  discretion  of  the^'ury,  as  the  degree  of  pun- 
ishment to  be  thus  inflicted  must  depend  on 
the  peculiar  circumstances  of  each  case." 

Philadelphia,  W.  dk  B.  R.  Co.  v.  Quigley,  62 
U.  S.  21  How.  213  [16: 77],  was  a  case  wherein 
a  railroad  company  was  responsible  in  an  ac- 
tion for  the  publication  of  a  libel;  and  although 
this  court  reversed  the  circuit  court  for  allow- 
ing the  jury  to  give  exemplary  damages,  be- 
cause there  was  no  evidence  that  the  injury  was 
inflicted  maliciously  or  wantonly,  yet  the  case 
of  Day  V.  Woodworth,  54  U.  S.  13  How.  363  [14: 
1811,  was  cited  with  approval  as  recognizing 
89]  the  power  of  a  jury  in  certain  'actions  of 
lort  to  assess  against  the  tortfeasor  punitive  or 
exemplary  damages,  and  as  laying  down  the 
law  that  whenever  the  in  jury  complained  of  has 


been  inflicted  maliciously  or  wantonly,  and 
with  circumstances  of  contumely  or  indfgnitj, 
the  jury  are  not  limited  to  the  ascertainmeiit 
of  a  simple  compensation  for  the  wrong  com- 
mitted against  the  aggrieved  person. 

This  was  likewise  recognized  as  well-settled 
doctrine  in  the  case  of  Lntke  Shore  d  M,8,  B. 
Co.  V.  Prentice.  147  U.  8.  107  [37:  99]. 

The  intentional,  malicious,  and  repeated  in- 
terference by  the  defendants  with  the  exercise 
of  personal  rights  and  privileges  secured  to 
the  plaintift  by  the  Constitution  of  the  United 
States,  as  alleged  in  the  complaint,  constitutee, 
as  we  think,  a  wrong  and  injury  not  the  tub- 
ject  of  compensation  by  a  mere  money  stand- 
ard, but  fairly  within  the  doctrine  of  the  cases 
wherein  exemplary  damages  have  been  al- 
lowed. Those  allegations  of  the  complaints, 
though  denied  in  the  answers,  have  been  sus- 
tained by  the  tribunal — in  these  cases, the  court, 
a  jury  having  been  waived — which  had  to 
upon  the  issues  of  fact. 


Juror  of  the  county,  or  of  any  other  citizen,  and 
Fiicb  l}ook  Bball  sbow  the  amount  and  kind  of  11- 
qurrs  procured,  the  date  of  receipt  and  amount 
Hold,  and  the  amount  on  hand  of  each  kind  for 
each  month.  Such  books  shHli  be  produced  by  the 
party  keeping  the  same,  to  be  usea  as  evidence  on 
trill  I  of  any  prosecution  affainst  him  on  notice  duly 
served  that,  the  same  will  be  required  as  evidence. 

Sec.  17.  The  payment  of  the  United  States  spe- 
cial tax  as  a  liquor  seller,  or  notice  of  any  kind  in 
any  place  of  resort,  or  in  any -store  or  shop  indicat- 
ing that  alcoholic  liquors  are  there  sold,  kept,  or 
Kiven  away,  shall  be  prima  fade  evidence  that  the 
person  or  persons  paying  said  tax  and  the  parties 
displaying  such  notices  are  acting  in  violation  of 
this  act:  and  unless  said  person  or  parties  are  sell- 
ing under  permit  as  pre8crlt>ed  by  this  act  they 
shall  be  punished  by  a  tine  of  not  less  than  $100  nor 
more  than  $500,  or  by  imprisonment  for  a  term  of 
not  lees  than  three  months  nor  more  than  twelve 
mouths.  (Conviction  In  the  United  States  courts  of 
illicit  sales  of  liquor  shall  be  taken  as  prima  facie 
evidence  of  violation  of  the  provisions  of  this  act, 
and  any  distiller  or  manufacturer  of  liquors  con- 
taining alcohol  BO  convicted  In  the  United  States 
courts  shall,  by  reason  of  such  conviction,  forfeit 
the  permit  or  license  granted  him  by  the  state 
board  of  control  in  addition  to  the  other  penalties 
bereln  provided. 

Sec  18.  Licensed  druggists  conducting  drug 
stores  and  manufacturers  of  proprietary  medicines 
are  hereby  authorized  to  purchase  of  dispensers  of 
the  counties  of  their  residence  intoxicating  liquors 
<not  mduding  malt)  for  the  purpose  cf  compound- 
ing medicines,  tinctures,  and  extracts  that  cannot 
be  used  as  a  beverage.  The  dispenser  shall  not 
charge  such  licensed  druggists  more  than  lOperccnt 
net  proUts  for  liquors  so  sold.  Such  purchaser  shall 
keep  a  record  of  the  uses  to  which  the  same  are  de- 
voted, giving  the  kind  and  quantity  so  used,  and 
quarterly  they  shall  make  and  file  with  the  county 
auditor  and  with  the  county  iKmrd  of  control 
sworn  reports,  giving  a  full  and  true  statement  of 
the  quantity  and  kinds  of  such  liquors  purcha.«ed 
and  used,  the  uses  to  which  the  same  have  been  de- 
voted,  and  giving  the  name  of  the  dispenser  from 
whom  the  same  was  purchased,  and  the  dates  Hnd 
quantities  so  purchased,  together  with  an  Invoice 
of  each  kind  still  in  stock  and  kept  for  such  com- 

Eoundings.  If  said  licensed  druggist  shall  sell, 
arter,  give  awav,  or  exchange  or  in  any  manner 
dispose  of  said  liquors  for  any  purpose  other  than 
Autnorized  bv  this  section,  he  shall  upon  conviction 
forfeit  his  license  and  be  liable  to  all  penalties, 
prosecutions,  and  proceedings  at  law  and  in  equity 
provided  against  persons  selling  without  permit, 
and  upon  such  conviction  the  clerk  of  the  court 
shall,  within  ten  days  after  such  Judgment  or  or- 
der, transmit  to  the  board  of  pharmaceutical  vx- 
aminers  the  certlfle<1  record  thereof,  upon  receipt 
of  which  the  said  hoard  shall  strike  the  name  of 
the  said  druggist  trom  thp  list  of  pharmacists  and 
revoke  his  certificate:  Provided^  That  nothing 
herein  contained  shall  be  construed  to  authorize 
tf***  maaufMcture  or  sale  of  any  preparation  or  com- 
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pound,  under  any  name,  form,  or  device,  whioh 
may  be  used  as  a  beverage  which  is  intoxication 
in  its  character:  And  provided,  further.  That  the 
state  commissioner  shall  be  authorized  to  sell  to 
manufacturing  chemists  and  wholesale  druggMs 
alcohol  by  the  barrel  at  cost. 

Sec.  19.  If  any  person  shaU  make  any  false  or 
fictitious  signature  or  sign  any  name  other  than 
his  or  her  own  to  any  paper  required  to  be  signed 
by  this  act,  without  being  authorized  so  to  do,  or 
make  any  false  statement  In  any  paper,  request,  or 
application  signed  to  procure  liquors  under  this 
act,  the  person  so  offending  shall  be  guilty  of  m  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  more  than  %S&  or  be  Im- 
prisoned not  more  than  thirty  days. 

Sec.  20.  If  any  dispenser  or  his  clerk  shall  make 
false  oath  touching  any  matter  required  to  be 
sworn  to  under  the  provisions  of  this  act,  the  penoo 
so  offending  shall  upon  conviction  be  punisned  ■• 
provided  by  law  for  perjury.  If  any  county  dfe- 
penser  shall  purchase  or  procure  any  Intoxicattiv 
liquors  from  other  person  than  the  state  commis- 
sioner, or  make  any  false  return  to  the  county  aa- 
ditor,  or  use  any  request  for  liquors  for  more  tiMB 
one  sale,  in  any  such  case  he  shall  be  deemed  guUtj 
:  of  a  misdemeanor,  and.  upon  oonviotlon,  be  pan- 
Ished  by  a  fine  of  $50D  or  six  months*  impriaoo- 
ment. 

Sec.  2L  Every  person  who  shall  directly  or  Indi- 
rectly keep  or  maintain  by  himself  or  by  associat- 
ing or  combining  with  others,  who  shall  in  any 
manner  aid,  assist,  or  abet  in  keeping  or  maintain- 
ing, any  club  room  or  other  place  in  which  any 
'Intoxicating  liquors  are  received  or  kept  for  me. 
barter,  or  sale  as  a  beverage,  or  for  distribution  or 
division  amongthemembersof  anycluborasaoola- 
tion  by  any  means  whatever,  and  every  person  who 
shall  receive,  barter,  sell,  assist,  or  abet  another 
tn  receiving,  bartering,  or  selling,  any  alcohollo 
liquors  so  received  or  kept,  shall  be  deemed  gull^ 
of  a  misdemeanor,  and,  upon  conviction  therec^ 
shall  be  punished  by  a  fine  of  not  less  than  $U0 
nor  more  than  $500.  or  by  imprisonment  for  a 
term  of  not  less  than  three  months  nor  more  tbnn 
twelve  months:  Provided,  That  the  state  board 
of  control  shall  have  the  power,  upon  a  proper 
showing  and  under  such  rules  as  they  may  adopt, 
to  exempt  hotels  where  tourists  or  health  seekm 
resort  from  being  considered  nuisances  or  as  vlo- 
luting  this  act  by  reason  of  any  manager  of  siNh 
hotels  dispensing  liquors  bought  from  the  dispen- 
sary, by  the  bottle,  either  night  or  day.  but  betor9 
Any  such  exemption  shall  be  granted  the  state  hoard 
of  control  shall  require  the  manager  of  such  hotel 
to  give  a  good  and  sufficient  bond,  in  the  penal  sum 
or  $8,000,  conditioned  for  the  observance  of  all  the 
rules,  regulations,  and  restrictions  prescribed  and 
imposed  by  the  said  board  and  with  all  the  reqalre- 
I  ments  of  this  act.  and  it  shall  be  lawful  for  any 
constable  or  officer  thus  employed  under  thisaot 
to  enter  such  hotel  and  search  it  at  any  time,  dav 
or  night,  without  a  warrant,  for  contraband  U- 
quors. 

Sec  22.  All  pUices  where  a'conollc   liquors  aia 
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TbAt  the  amount  of  the  recovery  in  each  case 
fell  short  of  the  sum  of  $2,000  did  not  with- 
draw the  cases  from  the  jurisdiction  of  the 
court.  As  the  declarations  alleeed  damages 
in  the  sum  of  $6,000,  and  as  a  jury  would  be 
at  liberty  to  find  any  amount  not  in  excess  of 
that  sum,  Uie  jurisdiction,  having  once  valid- 
ity attached  would  not  be  defeated  by  the  fact 
that  the  recoveries  were  for  sums  less  than 
$2,000.  As  said  in  the  case  of  Day  v.  Wood- 
noorth,  above  cited,  the  amount  *'has  been  al- 
ways left  to  the  discretion  of  the  jury,  as  the 
de^ee  of  punishment  to  be  thus  innicted  must 
depend  on  the  peculiar  circumstances  of  each 
case.'* 

Barry  ▼.  Edmunds,  116  U.  8.  650  [29:  729,] 
was  a  fully  considered  case,  and  it  was  there 
held  that  a  suit  cannot  properly  he  difimissed  by 
a  circuit  court  of  the  Uniied  States  as  not  sub- 
stantially involving  a  controversy  within  the 
Jurisdiction  of  the  court,  unless  the  facts, 
where  made  to  appear  on  the  record,  create  a  le- 


gal certainty  of  that  conclusion;  that  where  ex- 
emplary 'damages  beyond  the  sum  neces  [OO 
sary  to'give  a  circuit  court  of  the  United  Slates 
jurisdiction  are  claimed  in  an  action  for  ma- 
licious trespass,  the  court  should  not  dismiss 
the  case  for  want  of  jurisdiction  simply  be- 
cause the  record  shows  that  the  actual  injury 
caused  to  the  plaintiff  by  the  trespass  was  less 
than  the  jurisdictional  amount,  and  that  it  is 
settled  in  this  court  that  in  an  action  for  a  tres- 
pass accompanied  with  malice  the  plaintiff 
may  recover  exemplary  damages  in  excess  of 
the  amount  of  his  injuries,  if  the  ad  damnum 
is  properly  laid. 

Our  inquiries  thus  far  have  proceeded  on  the 
assumption  that  the  injuries  complained  of 
were  indicted  in  the  enforcement  of  an  uncon- 
stitutional law  of  the  state.  Sustaining  the  juris- 
diction of  the  circuit  court  on  that  assumption, 
we  are  now  brought  to  the  more  important 
and  difficult  question  whether  the  so-called 
dispensary  law  of  the  state  of  South  Carolina 


•old,  bartered,  or  given  away  in  violation  of  this 
act,  or  where  persons  are  permitted  to  resort  for 
tbe  purpose  of  drinkinfr  alcoholic  liquors  as  a  bev- 
«raire.  or  where  alcoholic  liquors  are  kept  for  sale, 
barter,  or  delivery  in  violation  of  this  act,  are 
hereby  declared  to  be  coramoQ  nuisances, and  any 
person  mav  tro  before  any  trial  Justice  In  the 
county  and  swear  out  an  arrest  warrant  on  per- 
aoual  knowledfre  or  on  information  and  belief 
oharginK  said  nuisance,  givinff  the  names  of  wit- 
Deases  against  the  keeper  or  manager  of  such  place 
and  hia  aids  and  assistants,  if  any,  and  such  trial 
justice  shall  direct  such  arrest  warrant  either  to  the 
•herlflT  of  the  county  or  to  any  special  constable, 
oommandinfr  said  defendant  to  be  arrested  and 
hrouffbt  bejnre  him  to  be  dealt  with  accordinir  to 
law.  «md  at  the  same  time  shall  issue  a  search  war- 
rant in  which  the  premises  in  question  shall  be  par- 
ticularly described,  commanaing  such  sberitf  or 
oonstabie  to  thoroufrbiy  search  the 'premises  in 
question  and  to  seize  all  alcoholic  liquors  found 
thereon  and  dispose  of  them  as  providea  in  fl  33,  and 
to  seize  ail  vessels,  bar  fixtures,  screens,  bottles, 
glasses,  and  appurtenances  apparently  used  or  suit- 
able for  use  in  retailing  liquors,  to  make  a  complete 
inventory  thereof,  and  deposit  the  same  with  the 
aheriff.  That  under  the  arrest  warrant  the  defend- 
ant .«hall  be  arrested  and  broufrht  before  such  trial 
Justice,  and  the  case  shall  be  disposed  of  as  In  case 
of  other  crimes  beyond  his  jurisdiction,  except  that 
when  he  commits  or  binds  over  tbe  parties  for  trial 
to  the  next  term  of  court  of  ^reneral  sessions  for 
the  county,  he  shall  make  out  every  paper  in  the 
«ase  in  duplicate  and  file  one  with  the  clerk  of  the 
oourt  for  tbe  county,  and  immediately  transmit 
the  other  to  the  solicitor  of  the  circuit!  whereupon 
•aid  solicitor  shall  at  once  apply  to  tbe  circuit  Judge 
at  chambers  within  that  circuit  for  an  order  re- 
atraininff  the  defendants,  their  servants  or  airents, 
from  keepinir,  receivinsr.  bartering,  sellinir.  or  Riv- 
ing away  any  alcoholic  liquors  until  the  further 
order  ot  the  court.  Such  circuit  Judfre  is  hereby 
authorized,  empowered,  and  required  to  Rrant  tbe 
aaid  restraininfc  order  without  requirlnfr  a  l>ond  or 
undertaking  upon  the  hearing  or  receipt  bv  him  of 
laid  papers  from  the  court  of  the  said  trial  Justice 
l>7  the  bunds  of  the  solicitor;  and  any  violation  of 
•aid  restraininir  order  before  the  trial  of  the  case 
•hail  be  deemed  a  contempt  of  court  and  puoished 
as  such  by  said  Judge  or  court,  or  any  other  circuit 
judge,  as  for  the  violation  of  an  order  of  injunc- 
tion. Upon  conviction  of  said  defendants  of  main- 
taining said  nuisance  at  the  trial,  they  or  any  of 
them  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  imprisonment  in  the  state  i^eniten- 
Hary  for  a  term  of  not  less  than  three  months,  or  a 
line  of  not  lees  than  $200  or  by  both,  in  the  discre- 
tion of  the  court,  and  the  restraining  order  shall  be 
made  perpetual.  The  articles  covered  by  the  in- 
ventory, which  were  retained  by  the  sheriff,  shall 
be  forfeited  to  the  state  and  sold  and  the  net  pro- 
ceeds sent  to  tbe  sta*"**  oornmi««!oner  ar>d-the  sherilT 
•hall  forthwith  proceed  to  dispose  of  the  alcoholic 
liquors  covered  by  sitiu  luvemory  as  provided  tor 
tn  this  act  as  when  other  liquors  are  seized.    The 
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finding  of  such  alcoholic  liquors  on  such  premises, 
with  satisfactory  evidence  that  the  same  was  being 
disposed  of  cont  rary  to  this  act,  shall  be  prima  facie 
evidence  of  tlie  nuisance  complained  of.  Lquors 
seized  as  hereinl^efore  provided,  and  the  vessels 
conraining  them,  Fhall  not  be  taken  from  the  cus- 
tody of  the  officers  in  possession  of  the  same  by  any 
writ  of  replevin  or  other  process  while  the  proceed- 
ings herein  provide^l  are  pending.  No  suit  shall  lie 
for  damages  alleged  to  arise  by  seizure  and  deten- 
tion of  liquors  under  this  act.  Any  person  violat- 
ing the  terms  of  any  restraining  order  granted  in 
such  proceedings  shall  be  punished  for  contempt 
by  a  tine  of  not  less  than  £200  nor  more  than  $1,U00, 
and  by  imprisonment  In  the  state  penitentiary  not 
less  than  ninety  days  nor  more  than  one  year.  In 
contempt  proceedings  arising  out  of  the  violation 
of  any  injuuction  grunted  under  the  provisions  of 
this  act,  the  court,  or.  in  vacation,  the  Judge  thereof, 
shall  have  power  to  try  summarily  and  punish  the 
party  or  parlies  guilty,  as  required  by  law.  The 
affidavits  upon  which  the  attachment  for  contempt 
issues  shall  make  a  prima  facie  case  for  the  state. 
The  accused  may  plead  in  the  same  manner  as  to 
an  indictment  in  so  far  as  the  same  is  applicable. 
Evidence  may  be  oral  or  in  the  form  of  affidavits 
or  l)oth.  The  defendant  shall  not  necessarily  be 
discharged  upon  his  denial  of  the  fact  stated  in  the 
moving  papers.  The  clerk  of  the  court  shall,  upon 
the  application  of  either  party,  issue  siibpcenas  for 
witnesses,  and,  except  as  above  set  forth,  the  prac- 
tice in  such  contempt  proceeding  shall  ccmform  as 
nearly  as  may  be  to  the  practice  In  the  court  of 
common  pleas.  That  when  any  solicitor  neglects 
or  refuses  to  perform  any  duty  or  to  take  any  steps 
required  of  him  by  any  of  the  provisions  of  the  pre- 
ceding section  or  by  any  of  the  provisions  of  this 
act,  tbe  attorney  general,  on  his  own  motion,  or  by 
the  request  of  the  governor,  shall,  in  person  or  by 
his  assistant,  proceed  to  tbe  locality  and  perform 
such  neglected  duty  and  take  sucn  steps  as  are 
necessary  in  the  place  instead  of  such  solicitor,  and 
at  bis  discretion  to  cause  a  prosecution  to  be  insti- 
tuted, not  only  in  the  matter  so  neglected,  but  also 
a  prosecution  against  the  solicitor  for  malfeasance 
or  misleasance  in  office  or  for  official  misconduct 
or  for  other  charges  justified  by  facts,  and  to  pur- 
sue the  prosecution  to  the  extent  of  a  conviction 
and  dismissal  from  office  of  any  such  solicitor. 
And  In  such  event  the  attorney  general  shall  l>e 
and  is  hereby  authorized  and  empowered  to  ap- 
point one  or  more  additional  assistants,  who  shall 
each  have,  while  actually  employed,  the  same  com- 
pensation, to  t>e  paid  from  the  litigation  fund  of 
the  atioruev  gonerul. 

Sec.  23.  The  state  commissioner,  under  rules  and 
regulations  provided  by  the  state  board  of  control, 
mav  enter  into  contracts  with  responsible  grape 
growers  in  this  state  lor  the  sale  of  domestic  wines 
through  the  dispensary,  so  as  to  encourage  grape 
growing  in  thii*  state,  and  in  furtherance  of  this  ob- 
ject not  more  than  10  per  cent  profit  to  the  dispen- 
sary over  the  expenses  of  bottling,  lalx'ling,  freight- 
ing, etc..  shall  be  charged  for  the  handling  of  such 
wines.    The  manairer  of  every  registered  aistiilery 
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if,  Indeed,  as  to  some  or  all  of  its  parts,  Id- 
Talid,  as  bf^ine  in  conflict  with  the  Constitu- 
tion of  the  United  Slates  and  nets  of  Congress 
made  thereunder?  Is  that  statute  a  lawful  ex- 
ercise of  the  police  power  of  the  state? 

In  the  present  discussion  we  do  not  deem  it 
necessary  or  desirable  to  review  the  numerous 
cases  in  which  this  court  has  had  occasion  to 
consider  sinailar  questions.  We  shall  find  it 
sufficient  to  apply  to  the  case  before  us  the 
conclusions  announced  in  several  very  recent 
cases. 

The  difficulty  of  the  subject  is  shown  in  the 
frequent  and  elaborate  dissents  in  many  of 
the  cases.  Still,  it  can  be  safely  said  that  the 
differences  of  opinion  thus  manifested  have 
not  been  so  much  upon  fundamental  princi- 
ples as  upon  questions  of  the  construction 
and  meaning  of  the  various  state  statutes  that 
have   been  under  consideration.    Those  sta^ 


utes  have  covered  almost  innumerable  sub- 
jects; such  as  the  exclusion  from  the  state  of 
coqiagious  or  infectious  diseases,  or  of  crimi- 
nals.  paupers,  and  others  likely  to  become  a  bur- 
den or  public  charge;  regulations requirin^^  rail- 
road companies  to  fence  their  roads;  forbidding 
the  manufacture  and  sale  of  oleomargarine;  the- 
prohibition  of  Sunday  labor,  even  by  railroad 
conipauies  partly  engaged  in  interstate  com- 
merce, etc. 

*But  the  particular  state  laws  that  have[91 
been  most  frequently  considered  and  have  oc- 
casioned the  most  discussion  have  l)een  those 
that  have  souglit  to  regulate  or  forbid  the  im- 
portation, manufacture,  and  ^'\ie  of  intoxicat- 
ing liquors.  And  the  law.  whose  validity  we- 
are  now  to  consider,  is  one  of  that  class. 

The  evils  attending  the  vice  of  intemper- 
ance in  the  use  of  spirituous  liquors  are  so  great 
that  a  natural  reluctance  is  felt  in  appearing- 


of  liquor  lo  this  state  shall  report  quarterly  to  the 
state  com  misaioDer.showinfr  the  number  ol!  nalloos 
of  each  kind  of  liquor  on  hand,  rotiuutactured,  or 
disfiosed  of  durinir  the  quarter;  and  if  the  said  re- 
port fttil  to  ciirie-'pond  with  the  return  of  said  dis- 
tiilor  to  the  United  States  Internal  revenue  collec- 
tor of  this  state,  or  It  is  show D  that  taid  roanHirer 
has  dispoHi'd  of  liquor  contrHry  to  this  act,  said  dis- 
tillery shall  be  deemed  to  be  a  common  nuisance 
and  the  said  manairer  and  bis  aids  and  assistants 
and  the  premises  shall  be  proceeded  SKaiast  as  in 
this  act  provided  as  to  places  where  hquors  are  sold  ; 
contrary  to  this  act. 

8cc.  24.  In  all  places  where  liquors  are  unlawfully 
kept  or  stored,  the  same  not  hemg  in  an  open  house 
or  expt>seil  to  view,  and  a  search  bein?  necessary, 
upon  affidavit  to  that  etfect.  or  on  informHtion  and 
bilief  that  contraband  liquor  is  io  such  plu(^.  a 
search  wuarant  may  be  iraued  by  a  justice.  Judflre. 
or  trial  Justice,  or  mayor  or  Intendant  of  a  city  or 
town,  to  whom  application  is  made,  empowerinflr  a 
constable  or  aov  person  who  may  1m  deputissed  to 
enter  the  said  place  by  daytime  or  In  the  night-time 
and  to  search  and  examine  t  he  suid  premises  tor  the 
purpose  of  seizinir  the  said  contraband  liquors 
therein  concealed,  kept,  or  stored,  which  said  liquor 
when  so  seized  shall  be  disposed  of  as  hereiuafter 
provided. 

Sec.  26.  That  any  of  the  liquors  set  forth  in  1 1  of 
this  act.  which  are  contraband,  may  be  seized  and 
taken  without  warrant  hy  any  srate  constable. 
sherilT.  or  policeman,  while  in  transit  or  after  ar- 
rival, whether  in  possemion  of  a  common  carrier, 
depot  sfrcnt.  express  aaent,  private  person,  firm, 
oorporat  ion. or  assuciation,  and  reported  to  the  ^tate 
comraifisioneratonce,  who  shall  dispose  of  the  same 
as  hereinafter  provided:  Piorfded,  That  liquors 
purchased  outdide  the  state,  owned  and  conveyed 
as  personal  baggage,  shall  be  exempt  from  seizure 
when  the  quantity'  does  not  exceed  1  gallon. 

Sec.  SS.  That  the  possession  of  said  illicit  liquors 
Is  hereby  prohibited  and  declared  unlawful,  and 
any  obligation,  note  of  indebtedness,  contracted  io 
their  sale  or  transportation  is  declared  to  be  abso- 
lutely null  and  void,  norshallany  action  orsult  for 
tne  recovery  of  the  same  be  entertained  io  any 
court  in  this  state. 

Sec.  27.  That  the  proceeding  against  li<)uor  sell- 
legally  kept,  stored,  sold,  delivered,  transported,  or 
being  transported  shall  tie  considered  a  proceeding 
in  rem,  unless  otherwise  herein  provided,  elsewhere 
than  at  bis  or  h^r  residence. 

Sec.  28.  That  the  carriage,  transportation,  posses- 
sion, removal,  sale,  delivery,  or  acceptance  of  any 
of  the  said  liquors  or  liquids  Id  any  package,  cask. 
Jug,  box,  or  other  package,  under  any  other  than 
the  proper  name  or  brand  known  to  the  trade  as 
designating  the  kind  and  quality  of  the  contents 
of  the  casks,  packages,  or  boxes  containing  the 
same,  or  the  causing  of  such  carriage,  transporta- 
tioo,  possession,  removal,  sale,  delivery,  or  accept- 
ance,  shall  work  the  forfeiture  of  said  liquors  or 
liquids  and  casks  or  packages,  and  the  p«*rson  or 
persons  so  offending,  knowiiiKly.  be  subject  to  pay 
a  fine  of  not  less  than  $100  nor  more  than  $600.  or 
Imprisonment  for  the  term  of  not  less  than  six 
months  nor  more  than  one  year,  and  the  wrongful 
name,  addre«,  mark,  stamp,  or  style  on  iuoh  liquor 
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when  seized  shall  be  considered  evidence  prima 
facie  of  guilt.  The  books  and  waybills  of  the  com- 
mon carrier  may  be  examined  to  trace  said  liquor 
to  the  shipper,  who  shall  be  liable,  upon  conviccion, 
in  a  like  penalty. 

Sec.  29.  That  all  constables,  deputy  constable^ 
sheriffs,  trial  justices,  or  municipal  policemen  abatt 
have  the  right,  power,  and  authority  and  It  shall  b^ 
their  duty,  whenever  triey  are  informed  or  suspeot 
that  any  such  suspicious  pockaire  in  pos^essioo  of 
a  common  carrier  contains  alcoholic  liquors  or 
liquids,  to  detain  the  same  for  examination  for  th* 
term  of  twenty-tour  hours  without  any  warrant 
or  nrocess  wiiatever.  Any  constable,  deputy  con- 
stable, sheriff,  or  trial  justice  who  shall  neglect  or 
refuse  to  perform  the  duties  required  by  this  aet 
shall  be  subject  to  suspension  by  the  governor. 
Any  sheriff  or  trial  justice  seizing  any  alcoboUe 
liquors  or  liquids,  as  required  by  this  section,  shall 
be  paid  one  half  the  value  of  such  liquor  or  liquids 
so  soon  as  the  same  shall  have  been  received  at 
the  statu  dispensary,  approved  and  disposed  of  ae- 
cording  to  law. 

Sec.  90.  That  any  interferenoe  by  any  penoa 
with,  obstruction  or  resistance  of,  or  abusive  lan- 
guage to.  any  officer  or  person  in  the  discbarge  of 
the  duties  herein  enjoined,  or  the  use  of  abusive 
language  by  any  such  officer  or  person  to  any  oth^ 
person  or  persons,  shall  be  deemed  a  misdemeanor, 
and  the  person  or  persons  so  offending  shall,  upoa 
con  Vic  lion,  be  punished  by  a  fine  of  not  less  than. 
$100  nor  more  than  $500.  or  imprisoned  for  a  tema 
of  not  less  than  three  months  nor  more  than  twelve 
months. 

Sec.  81.  In  all  cases  of  seizure  of  any  gooda» 
wares,  or  merchandise  hereafter  or  heretofore 
made  as  k)eing  subject  to  forfeiture  under  any  pro- 
vision of  this  act  or  the  former  act,  which,  in  tbm 
opinion  of  the  officer  or  person  making  the  seizure, 
are  of  the  appraised  value  of  $60  or  more,  the  safcl 
officer  or  persou  shall  proceed  as  follows:  First. 
He  shall  cause  a  list  containing  a  particular  de- 
scription of  the  goods,  wares,  or  merchandise  selaod 
to  be  prepared  In  duplicate  and  an  appraisement 
thereof  to  be  made  by  three  sworn  appraisers  to  be 
selected  by  him.  who  shall  be  respectable  and  dis- 
interested citizens  of  the  state  of  South  Csrolloa 
residing  within  the  county  wherein  the  seizure  was 
made.  Said  list  and  appraisement  shall  be  properly 
attested  by  the  said  officer  or  person  and  the  eali 
appraisers,  for  which  service  each  of  the  said  ap- 
praisers shall  be  allowed  the  sum  of  $1  per  day, 
not  exceeding  five  days,  to  be  paid  by  the  stats 
commissioner.  Second.  If  the  said  goods  are  be- 
lieved by  the  officer  making  the  seizure  to  be  of 
less  value  than  $50,  no  appraisement  shall  be  made. 
The  said  officer  or  person  shall  proceed  to  publish 
a  notice  for  three  weeks.  In  writing,  at  ttaree  places 
In  the  county  where  the  seizure  was  made,  descrtl^ 
ing  the  articles  and  stating  the  time  and  place  and 
cause  of  their  seizure,  and  requiring  any  person 
claiming  them,  to  appear  and  make  such  claim 
within  thirty  days  from  the  date  of  the  first  pubH- 
cation  of  such  notice.  Third.  Any  (»erson  claim- 
ing the  liquors  so  seized  as  contraband  and  the  ve^ 
seis  containing  the  same,  within  the  time  speollM 
in  the  notice,  may  file  with  the  state  commissioner 
a  claim  stating  his  interest  in  the  artloles  selsad. 
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la  Interfere,  even  on  constltutioDal  grouDds, 
witli  any  law  whose  avowed  purpose  is  to  re- 
•triet  or  prevent  the  mischief.  So  long,  how- 
ever, as  state  legislation  continues  to  recognize 
wines,  beer,  and  spirituous  liquors  as  articles 
of  lawful  consumption  and  commerce,  so  long 
mnst  continue  the  duly  of  the  Federal  courts  to 
afford  to  such  use  and  commerce  the  same 
noeasure  of  protection,  under  the  Constitution 
and  laws  of  the  United  States,  as  is  giTen  to 
other  articles. 

We  cheerfully  concede  that  the  law  in  ques- 
tion was  passed  in  the  bona  fide  exercise  of 
the  police  power.  We  disclaim  any  imputa- 
tion to  the  lawmakers  of  South  Carolina  of  a 
design,  under  the  guise  of  a  domestic  regula- 
tion, to  interfere  with  the  rights  and  privileges 
of  either  her  own  citizens  or  those  of  her  sibter 
states,  which  are  secured  to  them  by  the  Con- 
stitution and  laws  of  the  United  States. 


But,  as  we  have  had  more  than  one  occa- 
sion to  observe,  our  willingness  to  believe 
that  this  statute  was  enacted  in  good  faith, 
and  to  protect  the  people  of  the  state  from  the 
evils  of  unrestricted  importation,  manufac- 
ture, and  sale  of  ardent  spirits,  cannot  control 
the  final  determination  whether  the  statute,  in 
some  of  its  provisions,  is  not  repugnant  to  the 
Constitution  of  the  United  States.  As  was 
said  in  Muglery.  Kaniuu,  128  U.  S.  661  [31: 
210J:  *'If  a  statute  purporting  to  have  lieen 
enacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution." 

It  is  important  to  observe  that  the  statute 
before  us  does  not  purport  to  prohibit  either 


and  may  execute  a  bond  to  the  state  commlssloDer  In 
the  penal  sum  of  ^500,  with  sureties,  to  t>e  approved 
by  the  said  state  commissioner,  conditioned  that 
in  the  caseof  cvudemoatlon  of  the  articles  so  seized 
the  oblitrors  shall  pay  all  the  costs  and  expenses  of 
the  inroceedinirs  to  obtiiin  such  coodemnntioo:  and 
upon  the  delivery  of  such  bonds  to  the  state  com- 
missioner he  shall  transmit  the  same  with  the 
duplicate  list  or  description  of  the  iroods  seized  to 
the  solicitor  of  the  circuit  in  which  such  seizure 
was  made,  and  the  said  solicitor  shall  orosecutethe 
case  to  secure  the  forfeiture  of  said  contraband 
liquors  orllquids  in  the  court  bavins  jurisdiction. 
Fourth.  If  no  claim  is  interposed  and  no  bond 
given  within  the  time  nbove  suecifled,  such  liquors 
shall  be  forfeited  without  further  proceedinirs,  and 
the  state  commissioner  shall  have  the  said  liquors 
tested  by  the  state  chemist,  and  if  pure  shall  sell 
the  same  throufrh  the  state  dispensary  as  though 
purchased  by  him.  If  not  pure,  he  »ball  sell  the 
same  beyond  the  state  and  deposit  ttie  proceeds  to 
the  oreuit  of  the  state  commissioner:  ProvUfed^ 
That  in  seizures  in  quantities  less  In  value  than  $5U, 
of  such  illint  liquor  or  Liquors,  the  same  maybe  ad- 
vertised with  other  quantities  at  Columbia  by  the 
state  commissioner  and  disposed  of  as  hei  eio before 
provided:  Prodded  further.  That  the  claimants  of 
such  liquors  may  give  bond  in  $100.  as  when  the 
value  is  tSO  or  over,  and  .shall  bear  the  burden  of 
sbowinff  before  a  trial  Justice  that  he  has  complied 
wltb  the  law  and  that  the  liquor  is  not  liable  to 
seizure. 

8eo.  32.  That  all  fermented,  distilled,  or  other 
liquors  or  liquids  oootainina  alcohol,  transported 
loio  this  state  or  remaininif  hereiu  for  use,  sale, 
oonsuroption,  storaire.  or  other  disposition,  shall. 
Upon  introduction  and  arrival  in  this  state,  be  sub- 
ject to  the  operation  and  effect  of  this  law  to  the 
^ame  extent  and  in  the  same  manner  as  thouprh 
^ucb  liquors  or  liquids  had  been  produced  in  this 
•tate. 

8ea  sa.  That  no  person,  except  as  provided  In 
thim  act,  shall  bring  into  this  state  or  transport 
trotn  place  to  place  within  this  state,  by  wagon, 
«art,  or  other  vehicle,  or  by  anv  other  means  or 
anode  of  carriaire,  any  liquor  or  liquids  containinir 
mloohoU  under  a  penalty  of  $100  or  imprisonment 
tor  thirty  days  for  each  offense,  upon  conviction 
thereof,  as  for  a  misdemeanor.     Any  servant, 
•leent,  or  employee  of  any  persons,  corporations, 
or  associations,  doing  business  in  this  state  as  com- 
mon carrier,  or  any  person  whatever  (except  an 
ofBcer  seizing  or  examining  the  same)  who  shall 
remove  any  Intoxicating  liquors  from  any  railroad 
car,  vessel,  or  other  vehicle  of  transportation  at 
any  place  other  than  the  usual  and  established  sta- 
tions, wharves,  depots,  or  .places  of  business  of 
each  common  carriers  within  some  incorporated 
city  or  town  where  there  is  a  dispensary,  or  who 
shall  aid  in  or  consent  to  such  removal  or  attempt 
to  remove,  shall,  upon  conviction,  l>e  sentenced  to 
pay  a  fine  of  not  lees  than  $100  nor  more  than  $500, 
or  imprisonment  for  a  term  of  not  lew  than  three 
months  nor  more  than  twelve  months:  Protrk/ed, 
That  said  penalty  shall  not  apply  to  any  liquor  in 
transit  when  changed  from  car  to  car  to  facilitate 
transportation  across  the  state:   Provided,  That 
this  section  does  not  apply  to  liquors  purchased 
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from  a  dispensary  and  bearing  the  proper  label  or 
certificate.  All  liquors  In  this  state,  except  dis- 
pensary liquors  and  those  passing  through  this 
state  consitrned  to  points  beyond  this  state,  shall 
he  deemed  contraband,  and  may  be  seized  in  tran- 
sit without  warrant.  And  any  steamboat,  sailing 
vejtsel,  railroad,  express  company,  or  other  com- 
mon currier  transporting  or  bringing  into  this 
state  for  sale  or  use  therein,  except  by  the  dispou' 
sary,  shall  suffer  a  penalty  of  $500  and  costs  for 
each  offense,  to  be  recovered  by  the  solicitor  of  the 
circuit  or  the  attorney  general,  by  an  action 
brought  therefor  in  any  court  of  competent  Juris- 
diction. The  state  constable,  sheriff,  municipal 
police,  or  any  lawful  constable  may  enter  any  rail- 
road car.  or  express  car,  or  depot,  or  steamboat,  or 
other  vessel,  without  warrant,  and  make  search 
for  such  contraband  liquors,  and  may  examine  the 
waybills  and  freight  books  of  said  common  car- 
riers, and  anyone  interfering  with  or  resisting 
such  officer  shaU  be  punished  oy  a  fine  of  not  less 
than  $100  nor  more  than  $5CU,  or  imprisonment  for 
a  term  of  not  less  than  three  months  nor  more  than 
twelve  months. 

8ec.  84.  That  any  person  detected  openly  or  in 
the  act  of  violating  any  of  the  provisions  of  this 
act  shall  be  liable  to  arrest  without  warrant:  Pro- 
vided,  A  warrant  shall  be  procured  within  a  reason- 
able time  thereafter. 

Sec.  38).  That  violations  of  any  of  the  sections  of 
this  act  where  punishment  upon  conviction  is  not 
especially  provided  for,  the  person  or  persons  or 
corporations  so  convicted  shall  be  punished  in  the 
discretion  of  the  court  trying  the  same.  All  alco- 
holic liquors  other  than  domestic  wine,  and  in 
quantity  more  than  8  gallons,  which  do  not  have 
on  the  packafres  in  which  they  are  contained  the 
label  and  certificates  going  to  show  that  they  have 
been  purchased  from  a  state  officer  authorized  to 
sell  them  are  hereby  declared  contraband,  and  on 
seizure  will  be  forfeited  to  the  state  as  provided  in 
I  81:  Provided^  That  this  section  shall  not  apply  to 
liquor  held  by  the  owners  of  registered  stills.  Per- 
sons  having  more  than  6  gallons  of  liquor  which 
they  wish  to  keep  for  their  own  use  may  throw  the 

f>rotection  of  the  law  around  the  same  by  f  urnish- 
ng  an  inventory  of  the  quantity  and  kinds  to  the 
state  commissioner  and  applying  for  certificates  to 
affix  thereto.  After  sixty  days  from  the  approval 
of  this  act  any  liquor  found  in  the  state  not  liaving 
such  certificates  may  be  seized  and  confiscated. 
Persons  having  more  than  they  wish  to  use  may 
obtain  certificates  to  ship  beyond  the  limits  of  the 
state.  Anv  persons  affixing  or  causing  to  be  affixed 
to  any  package  containing  alcoholic  liquor  any 
imitation  stamp  or  other  printed  or  engraved  l«l)el 
or  device  than  those  furnished  by  the  state  com- 
missioner shall,  for  each  offense,  be  liable  to  a  pen- 
alty of  ten  days*  imprisonment  or  $25  fine. 

efec  88.  Every  person  who  dispossesses  or  rescues 
from  a  constable  or  other  officer,  or  attempts  so  to 
do,  any  alcoholic  liquor  taken  or  detaincKl  by  such 
ofBcer  charged  with  the  enforcement  of  this  law, 
shall,  upon  conviction,  be  imprisoned  not  less  than 
three  months  nor  more  than  twelve  ™oo^hf_v^t*  P*y 
a  fine  of  not  less  than  $100  nor  more  than  ^wo. 

Sec.  87.  Any  person  handling  contraband  liaupr 
in  the  night-time,  or  delivering  the  same,  shall  be 
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02]  tbe  importation,  th<j  •manufacture,  the 
sale,  or  the  use  of  intoxicating  liquors.  The  Ist 
section  does,  indeed,  make  it  penal  to  manufac- 
ture, sell,  barter,  deliver,  store,  or  keep  in 
possession  any  spirituous,  malt,  vinous,  fer- 
mented, brewed,  or  other  liquors  which  con- 
tain alcohol  and  are  used  as  a  beverage,  and 
declares  all  such  liquors  to  be  contraband  and 
against  the  morals,  good  health,  and  safety  of 
the  state,  and  authorizes  them  to  be  seized 
wherever  found,  without  warrant,  and  turned 
over  to  the  state  commissioner;  yet  those  en- 
actments are  not  absolute,  but  are  made  sub- 
ifct  to  the  subsequent  provisions  of  the  act. 
When  those  subsequent  provisions  are  ex- 
amined, we  find  that,  so  far  from  the  impor- 
tation, manufacture,  and  sale  of  such  liquors 
being  prohibited,  those  operations  are  turned 
over  to  stale  functionaries,  by  whom  alone,  or 
under  whose  direction,  they  are  to  be  carried 
ou. 

Thus,  §  3  provides  for  the  appointment  of  a 
state  commissioner  who  is  required  to  purchase 
all  intuxicaliug  liquors  for  lawful  sale  in  the 
state,  and  to  furnibh  the  same  to  such  persons 
as  may  be  designated  as  dispensers  thereof,  to 
be  solil  as  ihereafier  provided  in  the  act. 
Such  commissioner  is  directed,  before  ship- 
ping the  liquor  to  county  dispensaries,  to  cause 
the  same  to  be  put  up  in  sealed  packages  of 
not  less  than  ^  pint  nor  more  than  5  gallons. 


in  which  packages  they  shall  be  sold  by  countj 
dispensers. 

The  15th  section  enacts  that  *'any  person, 
firm,  association,  or  corporation  desiring  or 
intending  to  manufacture  or  distill  any  liquors 
containing  alcohol  within  the  stale,  shall  firsl 
obtain  from  the  state  board  a  permit  or  license 
to  do  so,"  and  said  section  further  provides 
"that  manufacturers  of  distilled,  malt,  or  vi* 
nous  liquors  who  are  doing  business  within  this 
state  shall  be  allowed  to  sell  to  no  person  in 
this  state  except  the  state  commissioners  and 
to  paities  outside  the  state,  and  the  state  com- 
missioner shall  purchase  his  supplies  from 
the  brewers  and  distillers  in  this  state  when 
their  product  reaches  the  standard  required  by 
this  act:  Provided,  Such  supplies  can  be  pur- 
chased as  cheaply  from  such  brewers  and  dis- 
tillers in  this  state  as  elsewhere."  So,  too,  the 
23d  section  provides  that  "the  state  commis- 
sioner may  enter  into  ♦contracts  with  re  [93 
sponsible  grape  growers  in  this  state  for  the  sale 
of  domestic  wines  through  the  dispensary,  so  as 
to  encourage  grape  growing  in  this  state,  and 
in  furtherance  of  this  subject  liot  more  than 
10  per  cent  profit  to  the  dispensary  over  the 
expense  of  bottling,  labeling,  freighting,  etc., 
shall  be  charged  for  the  handling  of  such 
wines."  But  there  is  no  such  limitation  of 
charge  in  the  case  of  imported  wines.  And  in 
case  of  seizure  of  contraband  liquors,  the  31st 


guilty  of  a  rolsderoeanor,  and  on  conviction  shall 
e  punished  by  imprisonment  for  not  less  tban 
three  months,  nor  more  than  twelve  months,  or  by 
a  fine  of  not  less  tban  $1(K)  nor  mure  than  $500. 

See.  38.  Any  wu^on,  cart,  boat,  or  other  convey- 
ance transportinK  liQuors  at  night,  other  tban  regr- 
ular  T>ap8cnKor  or  freifrht  stpamers  and  railway 
cars,  shall  be  liable  to  seizure  and  confiscation,  and 
to  that  end  tbe  officer  shall  cause  tbe  same  to  be 
duly  advertised  and  sold  and  the  proceeds  sent  to 
the  state  commissioner. 

Sec.  39.  Every  dispenser  when  he  sells  a  package 
containing  liquor  shall  put  a  cross-mark  in  ink  on 
tbe  label  or  certificate  thereon,  extending  from 
the  top  to  the  bottom  and  from  side  to  side.  When 
any  liquor  is  seized  because  it  has  not  the  necessary 
certificates  and  labels  required  by  this  act,  the 
burden  of  proof  shall  be  upon  tbe  claimant  of  said 
spirits  to  snow  that  no  fraud  haii  been  committed 
and  that  the  whiskey  is  not  contraband. 

Sec.  40.  That  any  railroad,  steamboat,  express 
company,  or  other  common  carrier,  shall  Incur  a 
penalty  of  treble  tbe  invoice  pnce  of  any  alcoholic 
liquors  lost  or  stolen  in  transit  to  or  from  the  dis- 
pensary, whether  shipped  as  released  or  not,  such 
penalty  to  be  recovered  by  action  in  any  court  of 
competent  jurisdiction. 

8ec.  41.  That  ir  shall  be  unlawful  for  any  person 
to  take  or  to  solicit  orders  or  to  receive  money 
from  other  persons  for  the  purchase  or  shipment 
of  any  alcoholic  liquors  for  or  to  such  other  per- 
sons in  this  Ptate,  except  for  liquors  to  be  pur- 
chased and  Fhipped  from  the  dispensary,  and  any 
person  violating  this  section,  upon  conviction, 
shall  be  decerned  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  imprisonment  for  a  term  of  not 
less  than  three  months  nor  more  than  twelve 
months,  or  by  a  fine  of  not  less  than  $100  nor  mors 
thun  $5C0. 

Sec.  <2.  It  shall  be  the  duty  of  sherifFS.  deputy 
sheriff's,  and  constables  having  notice  of  the  viola- 
tion of  any  of  tbe  provisions  of  this  act  to  notify 
the  circuit  solicitor  of  tbe  fact  of  such  violation, 
and  to  furnish  him  the  names  of  any  witness 
witbin  their  knowledge  by  whom  such  violation 
can  be  proved.  If  any  such  officer  or  solicitor 
sliall  wiltuliy  fail  to  compl}'  with  the  provisions  of 
this  section,  he  shall,  upon  conviction,  be  fined  in  a 
sum  not  less  than  SlOO  nor  more  than  $500,  and 
such  conviction  shall  work  a  forfeiture  of  the  office 
held  by  such  person,  and  the  court  before  whom 
such  oonviction  is  had  shall.  In  addition  to  the  im- 
position of  the  line  aforesaid,  order  sod  adjudge 
tbe  forfeiture  of  tiB  mid  ofBoo. 
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Sec.  43.  The  governor  shall  have  authority  to  ai>- 
point  one  or  more  state  constables,  at  a  salary  of 
$2  per  day  when  on  duty,  and  two  chief  constables, 
at  $3  each  per  day  and  expenses,  to  see  that  this 
act  is  enforced,  the  same  to  be  charged  to  the  ex- 
pense account  of  tbe  state  commissioner,  except  as 
otherwise  provided  in  this  act. 

Sec.  44.  That  chapter  1,  title  7,  of  tbe  Code  of 
Civil  Procedure  of  this  state,  entitled  **0f  Provi- 
sional Remedies  in  Civil  Actions,**  shall  not  apply 
to  any  officer  or  person  having  dutifis  to  perfora 
under  this  act.  and  in  no  case  shall  an  action  lie 
against  any  such  officer  or  person  for  damages  to 
person  or  property  as  provided  in  said  chapter. 

Sec.  45.  That  when  any  bill  of  indictment  shall 
have  been  given  out  by  any  solicitor  or  by  tbe  at- 
torney general  or  an  assistant  attorney  general  to 
any  grand  Jury  in  any  county  of  this  state  at  any 
term  of  the  court  of  general  sessions  therein  chanr- 
tng  any  person  or  persons  with  any  violation  of  any 
of  the  provisions  of  the  statutes  of  this  state  relat- 
ing to  spirituous,  alcoholic,  malt,  or  Intoxicatloff 
liquors,  such  grand  Jury  shall,  in  the  opinion  of  sucB 
prosecuting  officer,  from  prejudice,  caprice,  un* 
due  influence,  or  improper  cause,  refuse  to  find  s 
true  bill  thereon,  it  snail  be  then  and  there  compe- 
tent for  such  prosecuting  officer  to  move  for,  and 
for  the  presiding  Judge  to  grant  at  his  discretion, 
a  change  of  venue  and  place  of  bearing  and  trial  at 
such  stage  of  the  proceedings  when  such  Judge  is 
satisfied  with  the  snowing  of  such  prosecuting  offi- 
cer, to  be  made  on  tbe  minutes  of  tbe  court  or  upon 
affidavit,  that  a  fair  and  impartial  consideration 
cannot  be  bad  before  such  grand  Jury. 

Sec.  48.  That  whenever  in  this  act  It  is  provided 
that  process  shall  issue  upon  an  affidavit  based  on 
information  and  belief,  tbe  affidavit  shall  contain 
a  statement  setting  forth  the  sources  of  informa- 
tion, the  facts  and  grounds  of  belief  upon  which 
the  affiant  bases  his  belief:  Provided,  That  it  shall 
not  l>e  necessary  to  set  forth  the  sources  of  Infor- 
mation, the  facts  and  grounds  of  belief  in  tbe  af- 
fidavit upon  which  a  warrant  of  arrest  shall  issust 
but  it  shall  only  be  necessary  in  cases  of  searoli 
warrants. 

Sec  47.  That  this  act  shall  be  s  public  act,  and 
shall  go  into  effect  immediately  upon  its  approval 
by  the  governor,  and  that  all  acts  or  parts  of  acts 
inconsistent  with  this  act  be  and  are  hereby  rs> 
pealed. 

Approved  January  2,  ▲.  D.  tBOSw 
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i(«e. 


Sgott  y.  Donald. 
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section  proyldes  that  "the  state  commissioner 
fthftll  have  the  fame  tested  by  the  state  chemist, 
and  if  pure  shall  sell  the  same  through  the 
state  dispensary  as  though  purchased  by  him; 
and  if  not  pure  he  shall  sell  the  same  beyond 
the  state;  and  deposit  the  proceeds  to  the 
credit  of  the  state  commissioner." 

In  Tiew  of  these  and  similar  provisions,  it  is 
indisputable  that  whatever  else  may  be  said  of 
this  act,  it  was  not  intended  to  prohibit  the 
manufacture,  sale,  and  use  of  intoxicating 
liquors.  On  the  contrary,  liquors  and  wines 
are  recognized  as  commodities  which  may  be 
lawfully  made,  bought,  and  sold,  and  must 
therefore  be  deemed  to  be  the  subject  of  for- 
eign and  interstate  commerce. 

It  is  sought  to  defend  the  act,  as  an  inspec- 
tion act,  within  the  meaning  of  that  provision 
of  the  Constitution  of  the  United  States  which 
permits  the  states  to  impose  excise  duties  as 
far  as  they  maj  be  absolutely  necessary  for 
executing  their  mspection  laws. 

The  act  does,  indeed,  contain  provisions 
looking  to  the  ascertainment  of  the  purity  of 
liquors,  and  to  that  extent  may  be  said  to  be 
In  the  nature  of  an  inspection  law.  But  those 
provisions,  such  as  they  are,  do  not  redeem 
the  act  from  the  charge  of  being  an  obstruc- 
tion and  interference  with  foreign  and  inter- 
state commerce.  This  aspect  of  the  question 
baa  been  several  times  considered  by  this  court 
in  cases  where  similar  attempts  were  made  to 
sustain  state  statutes  as  legitimate  inspection 
laws. 

In  Eannibal  d  St.  J.  R.  Co.  v.  ffvaen,  96  U. 
a  465  [24:  527],  the  validity  of  an  act  of  the 
fctate  of  Missouri,  which  forbade  the  introduc- 
tion into  the  state  of  any  Texan  or  Mexican 
94]cattle  between  the  'months  of  March  and 
December  of  each  and  every  year,  was  consid- 
ered. 

It  was  contended  on  behalf  of  the  law  that 
It  was  valid  as  a  quarantine  or  inspection  law, 
IS  its  purpose  was  to  prevent  the  introduction 
of  cattle  afflicted  with  contagious  diseases. 
But  the  court  pointed  out  that  no  provision 
was  made  for  the  actual  inspection  of  the  cat- 
tle, BO  as  to  secure  the  releclion  of  those  that 
^ere  diseased,  but  that  all  importation  of  cat- 
tle, whether  sound  or  diseased,  was  forbidden 
for  long  periods;  and  it  was  held  that  the  stat- 
ute was  void  as  a  plain  intrusion  upon  the  ex- 
f  dusive  domain  of  Congress. 

WaUing  v.  Michigan,  116  U.  8.  446  [29: 
1)91],  was  a  case  wherein  was  brought  into 
luestion  the  validity  of  a  statute  of  the 
Htate  of  Michigan,  which  imposed  a  tax  or 
«luty  on  persons  who,  not  having  their  princi- 
i)al  place  of  business  within  the  state,  engage 
in  the  business  of  selling  liquors  to  be  shipped 
into  the  state;  and  it  was  held  that  a  discrim- 
1  oating  tax  imposed  by  a  state,  operating  to 
the  disadvantage  of  the  products  of  other 
utates  when  introduced  into  the  first  men- 
Moned  state,  is,  in  effect,  a  regulation  in  re- 
li^iraint  of  commerce  among  the  states,  and  as 
Kuch  is  a  usurpation  of  the  power  confirmed 
hy  the  Constitution  upon  the  Congress  of 
the  United  States.  Answering  the  argument 
upon  which  the  law  had  been  sustained  by 
the  supreme  court  of  the  state,  this  court, 
through  Mr.  Justice  Bradley,  said:  "It  is  sug- 
gested by  the  learned  judge  who  delivered  the 
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opinion  of  the  supreme  court  of  Michigan  in 
this  case,  that  the  tax  imposed  by  the  act  of 
1875  is  an  exercise  of  the  legislature  of  Michi- 
gan of  the  police  power  of  the  state  for  the 
discouragement  of  the  use  of  intoxicating  li- 
quors, and  the  preservation  of  the  health  and 
morals  of  the  people.  This  would  be  a  per- 
fect iustiflcation  of  the  act  if  it  did  not  dis- 
criminate against  the  citizens  and  products  of 
other  states  in  a  matter  of  commerce  between 
the  states,  and  thus  usurp  one  of  the  prero|;a- 
tives  of  the  national  legislature.  The  police 
power  cannot  be  set  up  to  control  the  inhibi- 
tions of  the  Federal  Constitution,  or  the  powers 
of  the  United  States  government  created 
thereby." 

*In  1886  the  legislature  of  the  state  of  [95 
Iowa  passed  an  act  forbidding  any  common  car- 
rier from  bringing  within  that  state  for  any  per- 
son or  corporation,  any  intoxicating  liquors 
from  any  other  state  or  territorv  of  the  United 
States,  without  first  having  been  furnished 
with  a  certificate,  under  the  seal  of  the  county 
auditor  of  the  county  to  which  said  liquor  is 
to  be  transported  or  is  consigned  for  transpor- 
tation, certifying  that  the  consignee  or  person 
to  whom  said  liquor  is  to  be  transported,  con- 
veyed, or  delivered  is  authorized  to  sell  intoxi- 
cating liquor  in  said  county.  This  statute 
was  declared  invalid  in  the  case  of  Bowman  v. 
Chicago  d  If.  W,  R.  Co.  125  U.  8.  465  [81: 
700],  this  court  saying,  through  Mr.  Justice 
Matthews:  "The  statute  of  Iowa  under  con- 
sideration falls  within  this  prohibition.  It  is 
not  an  inspection  law;  it  is  not  a  quarantine 
or  sanitary  law.  It  is  essentially  a  regulation 
of  commerce  among  the  states  within  any  defi- 
nition heretofore  given  to  that  term,  or  which 
can  be  given;  and  although  its  motive  and 
purpose  are  to  perfect  the  policy  of  the  state 
of  Iowa  in  protecting  its  citizens  against  the 
evils  of  intemperance,  it  is  none  the  less  on 
that  account  a  regulation  of  commerce.  If  it 
had  extended  its  provi^ons  so  as  to  prohibit 
the  introduction  into  the  state  from  foreign 
countries  of  all  importations  of  intoxicating 
liquors  produced  abroad,  no  one  would  doubt 
the  nature  of  the  provision  as  a  regulation  of 
foreign  comiherce.  Its  nature  is  not  changed 
by  its  application  to  commerce  among  the 
states.  .  .  .  And  here  is  the  limit  between 
the  sovereign  power  of  the  state  and  the  Fed- 
eral power.  That  is  to  say,  that  which  does 
not  belong  to  commerce  is  within  the  jurisdic- 
tion of  the  police  power  of  the  state,  and  that 
which  does  belong  to  commerce  is  within  the 
Jurisdiction  of  the  United  States.  .  .  .  The 
same  process  of  legislation  and  reasoning 
adopted  by  the  state  and  its  courts  would 
bring  within  the  police  power  any  article  of 
consumption  that  a  state  might  wish  to  ex- 
clude, whether  it  belonged  to  that  which  was 
drank  or  to  food  and  clothing." 

In  Leisy  v.  Hardin,  135  U:  S.  100  [34:  128, 
8  Inters.  Com.  Rep.  86],  it  was  recognized 
that  ardent  spirits,  distilled  liquors,  ale,  and 
beer  are  subjects  of  exchange,  barter,  and 
traffic  like  any  other  commodity  in  ♦whicb[96 
a  right  of  traffic  exists,  and  that  being  thus  arti- 
cles of  commerce,  a  state  cannot,  in  the  ab- 
sence of  legislation  on  the  part  of  Congress, 
prohibit  their  importation  from  abroad  or  from 
a  sister  state,  nor   when  imported   prohibit 
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their  sale  by  the  importer;  and,  accordingly, 
it  was  held  that  a  statute  of  the  state  of  Iowa, 
probibitiog  the  sale  of  any  iDtoxicatins:  li- 
quors, except  for  pharmaceutical,  medicinal, 
chemical,  or  sacramentf  1  purposes,  and  under 
a  license  from  a  county  court  of  the  state,  was, 
as  applied  to  a  sale  by  ihe  impj^rter,  and  In 
the  original  packages  or  kegs,  unbroken  and 
unopened,  of  such  liquors  manufactured  and 
brought  from  another  state,  unconstitutional 
and  void,  as  repugnant  to  the  clause  of  the 
Constitution  granting  to  Congress  the  power 
to  regulate  commerce  with  foreign  nations  and 
among  the  several  states. 

In  Minnesota  v.  Barber,  136  U.  8.  813 
[34:  455],  the  facts  so  closely  resemble  those 
shown  by  the  record  now  under  consideration, 
and  the  principles  stated  in  the  opinion  are  so 
applicable,  that  we  shall  state  them  with  some 
particularity. 

A  statute  of  the  state  of  Minnesota,  entitled 
*'An  Act  for  the  Protection  of  the  Public 
I!eal»h  by  Providing  for  Inspection,  before 
Slaughter,  of  Cattle,  Sheep,  and  Swine  De- 
signed for  Slaughter  for  Human  Food,"  in  its 
1st  section  prohibited  the  sale  of  any  fresh 
beef,  veal,  mutton,  lamb,  or  pork  for  human 
food  in  the  state,  except  as  subsequently 
provided  in  the  act.  Boards  of  inspectors 
were  there  provided  for,  whose  duty  it  should 
be  to  inspect  all  cattle,  sheep,  and  swine 
slaughtered  for  human  food.  It  was  made  a 
matter  of  fine  or  imprisonment  for  anyone  to 
sell  or  expose  for  sale  for  human  food  any 
fresh  beef,  mutton,  lamb,  or  pork  which  had 
not  been  so  inspected. 

This  court,  in  an  opinion  delivered  by  Mr. 
Justice  Harlan,  while  conceding  that  the  stat- 
ute was  enacted  in  good  faith,  for  the  purpose 
expressed  in  the  title,  namely,  to  protect  the 
health  of  the  people  of  Minnesota,  held  that, 
as  the  necessary  effect  of  the  act  was  to  deny 
altogether  to  the  citizens  of  other  statf'A  the 
privilege  of  selling,  within  the  limits  of  Minne- 
sota, for  human  food,  any  fresh  beef,  mu  ion, 
veal,  or  pork,  from  animals  slaughter'  d  imtside 
97]  of  the  state,  and  to  compel  the  *p:;ople  of 
Minnesota,  wishing  to  buy  such  mea  d.  either 
to  purchase  those  taken  from  an  mats  inspected 
and  slaughtered  in  the  state,  or  to  incur  the 
cost  of  purchasing  them,  when  desired  for 
their  own  domestic  use,  at  points  beyond  the 
state,  such  legislation  was  vnid  as  constituting 
a  discrimination  against  the  products  and 
business  of  other  states  In  favor  of  the  products 
and  business  of  Minnesota,  and  as  depriving 
the  people  of  Minnesota  of  the  right  to  bring 
into  that  state,  fr  r  the  purposes  of  sale  and  use, 
sound  and  hea'thy  meat,  wherever  such  meat 
may  have  cr>me  into  existence.     It  was  said: 

"A  law  pioviding  for  the  inspection  of  ani- 
mals whose  meats  are  designed  for  human 
food  cannot  be  regarded  as  a  rightful  exertion 
of  the  police  powers  of  the  state,  if  the  inspec- 
tion rrescribed  is  of  such  a  character,  or  is 
burdened  with  such  conditions,  as  will  pre- 
v«  nt  altogether  the  introduction  into  the  state 
of  bound  meats,  the  products  of  animals 
si  tughtered  in  other  states.  It  is  one  thing 
for  a  state  to  exclude  from  its  limits  cattle, 
sheep,  or  swine  actually  diseased,  or  meats 
that,  by  reason  of  their  condition,  or  the  con- 
dition of  the  animals  from  which  they   are 
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taken,  are  unfit  for  human  food,  and  punish 
all   sales  of  such   animals  or  of  such  meats 
within  its  limits.     It  is  quite  a  different  thing 
for  a  state  to  declare,  as  does  Minnesota  bv  the 
necessary  operation  of  its  statute,   that  fresh 
beef,   veal,    mutton,  lamb,  or    pork — articles 
that  are  used  in  every  part  of  this  country  to 
support  human  life — shall    not    be    sold    At 
all  for  human  food  within  its  limits,  unless  the 
animal  from  which  such  meat  is  taken  is  in- 
spected in  that  state,  or,  as  is  practically  said, 
unless  the  animal  is  slaughtered  in  that  state. 
.     .     .    It  is,  however,  contended,  in  behalf 
of  the  state,  that  there  is  in  fact  no  interfer- 
ence  by    this  statute    with  the   bringing  of 
cattle,  sheep,  aud  swine  into  Minnesota  fron 
other  states,  nor  any  discrimination  against  the 
products  and  business  of  other  states  for  the 
reason — such  is  the  argument— that  the  statute 
requiring  an  inspection  of  animals  on  the  boof^ 
as  a  condition  of  the  privilege  of  selling  or  offer- 
ing for  sale  in  the  state,  the  meats  taken  frooa 
them  .is  applicable  alike  to  all  owners  of  such  an- 
imals, whether  citizens  of  Minnesota  or  citissens 
of  ot  her  states.    To  this  we  answer  that  *a  [98 
statute  may,  upon  its  face,  apply  equally  to  the 
people  of  all  the  states,  and  yet  be  a  regulation 
of  interstate  commerce  which  a  state  may  not 
establish.    A  burden  imposed  by  a  state  upon 
interstate  commerce  is   not    to    be  sustained 
simply  because  the  statute  imposing  it  appliei 
alike  to  the  people  of  all  the  states,  includiof 
the  people  of  the  state  enacting  such  statute 
R(»hhii^  V.  S7ie!hy  County  Taxing  Dist.  120  U 
S.  497  [30:  697];  Philadelphia  A  R.  R,  Co.   T 
Pennsylvania  {''State  Freight  Tax  Case'')  82  U. 
S  15  Wall.  232  [21: 146].  The  people  of  Mi nne 
sota  have  as  much  right  to  protection  against 
the  enactments  of  that  state  interfering  with 
the  freedom  of  commerce  among  the  states  aa 
have  the  people  of  other  states.      Althousli 
this  statute  is  not  avowedly,  or  in  terms,   al- 
rected  against  the  bringing  into  Minnesota  Q# 
the  products  of  other  states,  its  necessary  ef- 
fect is  to  burden  or    affect   commerce  with 
other  states,  as  involved  in  the  transportatioii 
into  that  state,  for  the  purposes  of  sale  there,  oT 
all  fresh  beef,  veal,  mutton,  lamb,  or  pork^ 
however  free  from  disease  may  have  been  th# 
animals  from  which  it  was  taken." 

The  same  reasoning  prevailed  in  Brimmer 
V.  Rebman,  138  U.  8.  78  [84: 862],  wherein  aa 
act  of  the  state  of  Virs^inia,  which  declared  It 
to  be  unlawful  to  offer  for  sale,  within  the 
limits  of  that  state,  any  beef,  veal,  or  mutton 
from  animals  slaughtered  idO  miles  or  moie- 
from  the  place  at  which  it  is  offered  for  sale, 
unless  it  has  been  previously  inspected  and  ap* 
proved  by  local  inspectors,  was  held  void,  as 
being  in  restraint  of  commerce  between  the 
states,  and  as  imposing  a  discriminating  tax 
upon  the  products  and  industries  of  some 
Slates  in  favor  of  the  products  and  industries 
of  Virginia;  and  wherein  it  was  said  that  '*the 
statute  of  Virginia,  although  avowedly  enacted 
to  protect  its  people  against  the  sale  of  un- 
wholesome meats,  has  no  real  or  substantial 
relation  to  such  an  object,  but,  by  its  necea- 
sary  operation,  is  a  regulation  of  commerot 
beyond  the  power  of  the  state  to  establish." 

After  the  decision  in  Lei»y  v.  Hardin,  and, 
perhaps,  in    pursuance  of  some  observationa- 
contained  therein.  Congress  passed  the  act  o( 
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August  8, 1890  (26  Stat,  at  L.  813.  chap.  728). 
enacting  "that  all  fermented  distilled,  or  other 
intoxicating  liquors,  or  liquorA  transported  into 
00]any  state  or  territory,  or 'remaining  there- 
in for  use,  consumption,  sale,  or  storage  there- 
in, shall,  upon  arrival  in  such  state  or  territory, 
be  suhject  to  the  operation  and  effect  of  the 
!aw8  of  such  state  or  territory  enacted  in  the  ez- 
erdse  of  its  police  powers  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids 
or  liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  orig- 
inal packages  or  otherwise. "  This  law  was  ap- 
TOOved  as  valid,  in  the  case  of  WiJkerson  v. 
Rahrer  {Re  Rahrer),  140  U.  B.  545  [35:  572], 
end  a  provision  of  the  Constitution  of 
Kansas,  which  provided  that  the  manufac- 
ture and  sale  of  intoxicating  liquors  shall 
be  forever  prohibited  in  that  state,  except  for 
medicinal,  scientific,  and  mechanical  purposes, 
and  an  act  passed  in  enforcement  thereof, 
malting  penal  the  manufacture,  sale,  or  barter 
of  any  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors,  were  held  to  be  effi- 
cacious, and  that  imported  liquors  or  liquids 
ahall,  upon  arrival  in  a  state,  fall  within  the 
category  of  domestic  articlesof  asimilar  nature. 

In  IHumley  v.  Massachusetts,  155  U.  8.  471 
[89:  227],  and  in  Emert  v.  Missouri,  166  U.  8. 
296  [39:  430],  in  the  first  of  which  the  validity 
of  a  state  law  forbidding  the  manufacture  and 
aale  of  imitation  butter,  and  in  the  second  the 
Talidity  of  an  act  compelling  itinerant  ped 
dlers  to  take  out  licenses,  were  sustained,  the 
acope  and  effect  of  the  case  of  Leisy  v.  Hardin 
ana  of  the  act  of  Congress  of  August  8,  1890, 
were  considered  and  a  full  review  of  the  cases 
heretofore  cited  was  gone  into  and  their  prin- 
ciples elaborately  discussed. 

In  the  light  of  these  cases  the  act  of  South 
Carolina  of  January  2,  1895,  must,  as  to 
those  of  Hi  provisions  which  affect  the  plain- 
tiff in  the  present  suits,  stand  condemned. 

It  is  not  an  inspection  law.  The  prohibi- 
tion of  the  importation  of  the  wines  and 
liquors  of  other  states  by  citizens  of  South 
Carolina  for  their  own  use  is  made  absolute, 
and  does  not  depend  on  the  purity  or  impurity 
of  the  articles.  Only  the  state  functionaries 
are  permitted  to  import  into  the  state,  and 
thus  those  citizens  who  wish  to  use  forei|;n 
wines  and  liquors  are  deprived  of  the  exercise 
of  their  own  judgmentand  taste  in  the  selection 
lOOJof  commodities.  To  empower  a  Estate 
chemist  to  pass  upon  what  the  law  calls  the 
"alcoholic  purity"  of  such  importations  by 
chemical  analysis  can  scarcely,  come  within 
«DT  definition  of  a  reasonable  inspection  law. 

It  is  not  a  law  purporting  to  forbid  the  im- 
portation.manufacture,  sale,  and  use  of  intoxi- 
cating liquors,  as  articles  detrimental  to  the 
welfare  of  the  state  and  to  the  health  of  the 
inhabitants,  and  hence  it  is  not  within  the 
•cope  and  operation  of  the  act  of  Congress  of 
August,  1890.  That  law  was  not  intended  to 
confer  upon  any  state  the  power  to  discri mi- 
Date  injuriously  against  the  products  of  other 
atates  in  articles  whose  manufacture  and  use 
are  not  forbidden,  and  which  are  therefore  the 
subjects  of  legitimate  commerce.  When  that 
law  provided  that  "all  fermented,  distilled,  or 
intoxicating  liquors  transported  into  any  state 
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or  territory,  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  should, 
upon  arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exercise 
of  its  police  powers,  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquids  or 
liquors  had  been  produced  in  such  state  or  ter- 
ritory, and  should  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  orij^i- 
nal  packages  or  otherwise,"  evidently  equality 
or  unformity  of  treatment  under  state  laws  was 
intended.  The  question  whether  a  given  state 
law  is  a  lawful  exercise  of  the  police  power  is 
still  open,  and  must  remain  open,  to  this  court. 
Such  a  law  may  forbid  entirely  the  manufac- 
ture and  sale  of  intoxicating  liquors  and  be 
valid.  Or  it  may  provide  equal  regulations 
for  the  inspection  and  sale  of  all  domestic  and 
imported  liquors  and  he  valid.  But  the  state 
cannot,  under  the  Congressional  legislation  re- 
ferred to,  establish  a  system  which,  in  effect, 
discriminates  between  mterstate  and  domestic 
commerce  in  commodities  to  make  and  use 
which  are  admitted  to  be  lawful. 

Whether  those  provisions  of  the  act  which 
direct  that  so  cullfd  contraband  liquors  may  be 
seized  without  warrant  by  any  state  constable, 
sheriff,  or  policeman,  while  in  transit  or  after 
arrival,  whether  in  possession  of  a  common 
carrier,  *depot  agent,  express  agent,  or  [101 
private  person,  an (i  whicii  subject  common  car- 
riers to  fine  and  imprisonment  for  carrying  li- 
quors in  any  package,  cask,  jug,  box,  or  other 
package,  under  any  other  than  the  proper  name 
or  brand  known  to  the  trade,  and  which  forbid 
the  bringing  of  any  suit  for  damages  alleged 
to  arise  by  seizing  and  detention  of  liquors  un- 
der Uie  act,  would  be  lawful  in  an  inspection 
law  otherwise  valid,  we  do  not  find  it  neces- 
sary to  now  consider.  It  was  pressed  on  us, 
in  the  argument,  that  it  is  not  competent  for  a 
state,  in  the  exercise  of  its  police  power,  to 
monopolize  the  traffic  in  intoxicating  liquors, 
and  thus  put  itself  in  competition  with  the 
citizens  of  the  other  states. 

This  phase  of  the  subject  is  novel  and  in- 
teresting, but  we  do  not  ihink  it  necessary  for 
us  now  to  consider  it.  It  is  sufficient  for  the 
present  cases  to  hold,  as  we  do,  that  when  a 
state  recognizes  the  manufacture,  sale,  and  use 
of  intoxicating  liquors  as  lawful,  it  cannot  dis- 
criminate against  the  bringing  of  such  articles 
in,  and  importing  them  from  other  states:  that 
such  legislation  is  void  as  a  hindrance  to  in- 
terstate commerce  and  an  unjust  preference  of 
the  products  of  the  enacting  state  as  against 
similar  products  of  the  other  states. 

There  has  been  filed  in  the  record  a  sugges- 
tion by  the  attorney  general  of  the  state  of 
South  Carolina  that,  since  the  trials  of  these 
cases  in  the  court  below,  there  has  been  passed 
by  the  general  assembly  of  that  state  a  further 
act  approved  by  the  governor  on  March  6, 1896, 
which  act,  it  is  submitted,  supersedes  and  re- 
peals parts  of  the  act  which  has  been  under 
consideration  in  these  cases;  and  we  are  asked 
to  consider  the  provisions  (if  the  more  recent 
act. 

So  far  as  these  actions  at  law  are  concerned, 
it  is,  of  course,  obvious  that  the  damages  re- 
covered were  for  acts  committed  under  the 
alleged  authority  of  the  act  of  1895,  and  can- 
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not  be  affected  by  the  provisions  of  Uie  act  of 
1896,  eveD  if  the  invalidilies  of  the  former  act 
were  thereby  remedied — a  matter  on  which 
we  express  no  opinion. 

TJu  judgments  of  the  Circuit  Court  are  af- 
firmed, 

Mr.  Justice  Brewer  did  not  hear  the  argu- 
ment and  tooli  no  part  in  the  decision  of  tnis 
case. 

Mr.  Justice  Brown  dissenting: 
102]  *I  am  unable  to  concur  in  (he  opinion 
of  the  court  holding  the  South  Carolina  dispen- 
sary law  to  be  unconstitutional  as  applied  to  the 
facts  of  this  case.  While  I  see  no  reason  to 
question  the  propriety  of  our  rulings  in  the 
cases  analyzed  in  the  opinion,  of  Hannibal  dk 
St.  J.  R.  Co.  V.  Husen,  95  U.  8.  465  [24:  527J. 
Minnesota  v.  Barber,  186  U.  8.  313  [34:  455,  3 
Inters.  Com.  Rep.  185],  and  Brimmer  v.  Rtb- 
man,  138  U.  8.  78  [34:  862,  3  Inters.  Com. 
Rep.  485],  they  do  not  seem  to  me- to  have  any 
considerable  bearine  upon  the  question  in  con- 
troversy, in  view  of  the  recent  legislation  by 
Congress  upon  the  subject  of  intozicating 
liquors. 

In  LeiMy  v.  Bardin,  135  U.  8.  100  [34:  128,  8 
Inters.  Com.  Rep.  36],  this  court,  in  April, 
1890,  overruling  the  prior  case  of  Thurlow  v. 
Massachusetts ^\i  U.8.  5  How.  504  [12: 256],he]d 
that  a  state  statute  prohibiting  the  sale  of  intoz- 
icating liquors,  ezcept  for  certain  purposes, 
and  under  license  from  a  county  court,  was, 
when  applied  to  a  Siile  by  an  importer  of  li- 
quors brought  from  another  state  in  the  origi- 
nal packages,  unconstitutional  and  void,  as 
repugnant  to  the  power  of  Congress  to  regulate 
commerce.  Following  closely  upon  this  de- 
cision, and  probably  in  consequence  of  it. 
Congress,  upon  August  8  of  the  same  year,  en- 
acted what  is  popularly  known  as  the  "Wilson 
Bill,*'  and  declared  that  all  such  liquors  trans- 
ported into  any  state,  or  remaining  there  for 
ute,  consumption,  sale,  or  storage,  should, 
upon  arrival,  be  "subject  to  the  operation  and 
effect  of  the  laws  of  such  state,  enacted  in  the 
ezercise  of  its  police  powers,"  to  the  same 
ez tent  as  if  they  had  been  produced  in  such 
state. 

The  effect  of  this  enactment  seems  to  me  to 
withdraw  intozicating  liquors  from  the  opera- 
tion of  the  commerce  clause  of  the  Constitu- 
tion, and  to  permit  the  traffic  in  them  to  be 
regulated  in  such  manner  as  the  several  states. 
In  the  ezercise  of  their  police  powers,  shall 
deem  best  for  the  general  interests  of  the  pub- 
lic. The  act  is  not  limited  in  its  operation,  as 
the  majority  of  opinion  seems  to  assume,  to 
state  laws  forbidding  the  importation,  manu- 
facture, and  sale  of  such  liquors;  but  declares 
that  they  shall  be  subject,  upon  their  arrival 
within  the  state,  to  the  operation  of  aU  its  laws 
103]  enacted  in  the  ezercise  *of  its  police 
powers.  Adopting  the  very  language  of  the  act 
of  Congress.  ^  32  of  the  dispensary  law  pro- 
vides :  "That  all  fermented,  distilled,  or  other 
liauors  or  liquids  containing  alcohol,  transport- 
ea  into  this  state  or  remaining  herein  for  use, 
sale,  consumption,  storage, or  other  difiposition, 
shall,  upon  introduction  and  arrival  in  this 
state,  be  subject  to  the  operation  and  effect  of 
this  law,  to  the  same  eztent  and  in  the  same 
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manner  as  though  such  liquors  or  liquidi  bad 
been  produced  in  the  state." 

We  cannot  fail  to  recognize  the  growing 
sentiment  in  this  country  in  favor  of  some  re- 
strictions upon  the  sale  of  ardent  spirits,  and 
whether  such  restrictions  shall  take  the  form 
of  a  license  taz  upon  dealers,  a  total  prohibi- 
tion of  all  manufacture  or  sale  whatever,  or 
the  assumption  by  the  state  government  of  the 
power  to  supplv  all  liquors  to  its  inhabitants, 
is  a  matter  ezcfusivelv  for  the  states  to  decide. 

The  1st  section  or  the  dispensary  law  of 
South  Carolina  declares  that  the  manufacture, 
sale,  receipt,  acceptance,  or  keeping  in  poeses- 
sion  of  alcoholic  liquors,  ezcept  when  bought 
from  a  state  officer  authorized  to  sell  the  same, 
are  declared  to  be  contraband,  and  against  the 
morals,  good  health,  and  safety  of  the  state, 
and  may  be  seized  wherever  found,  withont 
warrant.  Now,  as  Congress  has  ezpressly  de- 
clared that  such  }  r  i<'1es  shall,  upon  their  ar- 
rival in  the  state,  become  subject  to  its  laws  to 
the  same  eztent  as  if  they  had  been  originally 
produced  there,  and,  as  the  dispensary  act  doee 
not  declare  them  contraband  as  imported 
liquors,  or  because  they  were  imported,  but 
because  they  were  not  bought  from  a  state 
officer  authorized  to  sell  the  same,  and  as  the 
law  make^  no  discrimination  in  that  particulai 
between  imported  and  domestic  liquors,  it  is 
impossible  for  me  to  see  why  Congress  has  not 
directly  authorized  the  action  that  was  taken 
by  the  state  officers  in  seizing  these  liquora 
The  power  to  declare  intozicating  liquors  to 
be  contraband  and  to  prohibit  their  manufac- 
ture and  sale  in  toto  was  affirmed  by  this  court 
in  Mugler  v.  Kansae,  123  U.  8.  623  [31:  205], 
and  if  the  provision  requiring  them  to  be- 
bought  of  the  state  dispensary  be  valid,  it  ap- 
plies as  well  to  imported  as  to  domestic  liquors. 

*But,  as  I  understand,  the  court  bases^lO^ 
to  a  certain  eztent  its  opinion  of  the  unconsti- 
tutionnlitv  of  this  act  upon  the  fact  that  tbo 
traffic  in  intozicating  liquors  is  not  absolutely 
prohibited,  but  is  monopolized  by  the  state  it- 
self through  the  agency  of  a  state  commis- 
sioner, who  is  require<l  (§  3)  to  "purchase  all 
intozicating  liquors  for  lawful  sale"  in  the 
state,  and  to  "furnish  the  same  to  such  per- 
sons as  may  be  designated  as  dispensers 
thereof,"  to  be  sold  as  thereafter  provided  in 
the  act.  Conceding  this  to  be  so,  I  am  unable 
to  see  that  any  provision  of  the  Federal  Con- 
stitution is  thereby  infringed.  The  Constitu- 
tion does,  indeed,  require  of  each  state  a  re- 
publican form  of  government,  and,  in  the  10th 
section  of  the  1st  article,  imposes  certain  lim- 
itations upon  state  action,  none  of  which  have 
any  relevancy  to  the  subject  under  considera- 
tion. Ezcept  as  restricted  by  the  provisions 
of  this  section,  the  several  state  legislatures 
possess,  so  far  as  any  interference  by  the  Fed- 
eral government  is  concerned,  full  legislative 
powers,  and,  with  respect  to  the  subject  of  in- 
tozicating liquors,  are,  since  the  passaee  of 
the  "Wilson  bill,"  untrammeled  by  the  Fed- 
eral Constitution. 

Granting  that  the  act  gives  the  state  itself  a 
monopoly  of  all  traffic  in  such  liquors,  it  is 
not  a  monopoly  in  the  ordinary  or  odious  sense 
of  the  term,  where  one  individual  or  corpora- 
tion is  given  the  right  to  manufacture  or  trade 
which  is  not  open  to  others,  but  a  monopoly 
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for  the  benefit  of  the  whole  people  of  the  state, 
the  profits  of  which,  if  any,  are  enjoyed  by  the 
whme  people;  in  short,  a  monopoly  in  the 
Mine  sense  in  which  the  Postoffice  Depart- 
ment, and  the  right  to  carry  the  mails,  is  a 
monopoly  of  the  Federal  government.  Zmo- 
ffwrem  T.  Emns,  69  Fed.  Rep.  908. 

Tlie  onlv  objections  to  the  dispensary  law 
which  strike  me  as  being  of  any  force  are  the 
proTieions  of  the  15ih  and  2dd  sections,  requir- 
mg  the  state  commissioner  to  purchase  his 
■npplies  from  the  brewers  and  distillers  in  the 
■tate;  but  even  this  provision,  though  perhaps 
QDwise,  is  subject  to  two  conditions:  first,  that 
their  product  shall  reach  the  standard  required 
by  the  act;  and,  second,  that  such  supplies 
can  be  purchased  as  cheaply  from  such  brew- 
10{S]  ers  and  'distillers  in  this  state  as  else- 
where. As  this  restriction  is  practically  no  re- 
striction at  all,  and  only  incorporates  in  the 
statute  exactly  what  the  law  would  imply 
without  it,  I  see  no  valid  objection  to  it 

But  even  if  it  were  conceded  that  this  par- 
ticular provision  of  the  law  were  inoperative, 
■ad  might  be  so  declared  in  a  case  properly 
raising  that  question,  it  is  not  of  the  essence  of 
the  law,  but  a  mere  incident  to  the  power  of 
the  commissioner,  and  surely  should  not  have 
the  sweeping  effect  of  rendcrinf;  the  whole 
law  unconstitutional  and  void.  The  main  ob- 
ject of  the  act  is  to  preserve  the  health  and 
morals  of  the  people  by  securing  to  them  pure 
liquors,  prohibiting  individual  dealings  in  such 
liquors,  and  requiring  all  such  traffic  to  be 
carried  on  through  the  agencies  of  the  state. 
8uch  methods  of  dealing  with  this  traffic  are 
by  no  means  unknown  abroad.  Indeed,  I  un- 
derstand the  act  to  be  but  the  reproduction  in 
this  country  of  what  is  know  as  the  Qothen- 
berg  system. 

It  is  entirely  well  settled  that  the  unconsti- 
tutionality of  a  particular  provision  will  not 
invalidate  an  entire  statute,  unless  such  pro- 
▼ision  embodies  the  main  purpose  of  the  stat- 
ute, or  is  80  connected  with  such  purpose  that 
it  is  inseparable  from  it,  or  unless  the  court 
can  see  that  the  legislature  would  not  have 
passed  the  act  without  such  provision.  This 
doctrine  has  been  repeatedly  affirmed  by  this 
court.  Bank  of  Hamilton  v.  Dudley,  27  U.  S. 
2  Pet.  492  [7:  496];  vlt/««n  v.  Boston,  74  U.  S. 
7  Wall.  694  [19:  224};  Keokuk  N,  L.  Packet 
Co.  V.  Keokuk,  95  U.  S.  80  [24:  8771.  Indeed. 
in  Tiernan  v.  Rinker,  102  U.  S.  123  ["26:  103], 
this  court  held  an  act  of  the  legislature  of 
Texas,  tazing  intoxicating  liquors,  to  be  inop- 
erative only  so  far  as  it  discriminated  against 
imported  wines  or  beers;  and  that,  as  defend- 
ant was  also  engaged  in  selling  other  liquors, 
an  injunction  was  properly  refused.  That  the 
provision  that  the  commissioner  in  purchasing 
the  liquors  shall  give  preference  to  those  of 
domestic  manufacture  is  separable  from  the 
main  purpose  of  the  act  seems  to  me  too  clear 
for  argument.  That  the  legislature  would 
have  passed  the  act  without  this  provision  is 
conclusively  shown  by  the  fact  that,  in  a  gen- 
eral amendment  and  re-enactment  of  this  law, 
made  in  1896,  this  provision  was  omitted. 
106]  'While  the  power  of  courts  to  declare 
an  act  of  legislature  to  be  unconstitutional  un- 
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doubtedly  exists,  it  is  one  of  great  delicacy, 
particularly  when  broii^lit  to  bear  upon  the 
legislative  acts  of  another  sovereignty.  In  one 
of  the  early  cases  decided  by  this  conri {Fletcher 
V.  Peck,  10  U.  S.  6  Cranch.  87,  128  [3:  162. 
175]),  it  was  said  by  Chief  Justice  Marshall: 
'*But  it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  oppo- 
sition between  the  Constitution  and  the  law 
should  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other."  Still  more  explicit  is  the  lan- 
guage of  Chief  Justice  Waite  in  Union  P.  B, 
Go.  V.  United  Sta'es  {'*SiJikin.g  Fund  Cases*'), 
99  U.  S.  700,  718  [25:  496,  501]:  "It  is  our 
duty,  when  required  in  the  regular  course  of 
judicial  proceedings,  to  declare  an  act  of 
Congress  void  if  not  within  the  legislative 
power  of  the  United  States;  but  this  declaration 
should  never  be  made  except  in  a  clear  case. 
Every  possible  presumption  is  in  favor  of  the 
validity  of  a  statute,  and  this  continues  until 
the  contrary  is  shown  beyond  a  rational  doubt 
One  branch  of  the  government  cannot  en- 
croach on  the  domain  of  another  without  dan- 
ger. The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance  of 
this  salutary  rule." 

I  regard  these  words  as  particularly  appli- 
cable to  the  dealings  by  this  court  with  the 
proceedings  of  a  state  legislature,  and  that 
their  right  to  determine  what  is  for  the  best 
interests  of  their  people  should  be  carefully  re- 
spected, except  where  it  comes  in  manifest 
conflict  with  the  dominant  law.  Especially 
should  everything  be  avoided  which  carries 
the  suggestion  of  a  vexatious  interference  with 
state  action.  The  manifest  dangers  to  the  fu- 
ture of  the  country,  which  lurk  in  the  inflexi- 
bility of  the  Federal  Constitution,  can  only  be 
averted  by  carefully  distinguishing  between 
such  laws  as  practically  concern  ihe  inhab- 
itants of  a  particular  state  only,  and  are  in- 
tended bona  fide  for  their  welfare,  and  such 
as  are  a  mere  subterfuge  for  an  unlawful  dis- 
crimination, and  cannot  be  carried  into  effect 
without  doing  palpable  injustice  te  citizens  of 
other  states,  ll  should  not  be  overlooked  in 
this 'connection  that  the  complaints  in  [107 
this  case  emanate  from  a  citizen  of  South  Caro- 
lina, who  seeks  to  defy  the  law  of  his  own  state, 
and  putsforward  as  hisexcusc  the  injustice  done 
the  citizens  of  other  states  who  make  no  com- 
plaint of  her  action  in  this  particular.  If  a 
state  cannot  prohibit  her  own  citizens  from 
importing  liquors,  as  well  as  buying  them  at' 
home,  the  "Wilson  bill"  is  set  at  nought,  and 
the  prohibitory  laws  of  the  several  states  ren- 
dered inoperative  in  a  vital  particular.  The 
fact  that  these  liquors  were  imported  for  com- 
plainant's own  use  and  consumption,  instead 
of  for  sale,  raises  no  question  under  the  Fed- 
eral Constitution.  Both  are  under  the  ban  of 
the  statute. 

I  am  unable  to  see  wherein  that  section  of 
the  dispensary  act  of  South  Carolina,  which 
authorized  the  seizure  made  in  this  case,  con- 
flicts in  any  particular  with  the  Federal  Con- 
stitution. 

647 


.107*110                          SuPRKMB  Court  of  thb  Unitbd  STATSii  Oct.  Tbaii, 

J.  M.  SCOTT  et  al.,  Appts.,  proved  January  2,  1895,  and  generally  known 

c.  as  the  *  •dispensary  law." 

JAMES  DONALD  (No.  2).  The  bill  alleped  that  the  defendants  named 

bad  on  several  occasions  seized  and  carried 

.«     a  /^  «        *    •     ^tA^^-.>*v  away  packages  of  wines  and  liquors  belonsring 

(See  8.  C.  Reporter's  ed.  107-U7.)  t„  ^^^  plaint iflP,  being  products  of  the  stat^  ol 

.      .  New  York,  Maryland,  and  California  respec- 

Injvnetion  to  restrain  trespass— eonstituHonal  tively,  and  imported  by  the  plaintiff  for  his 

amount— -including    other    persons— persons  own  use  and  consumption,  and  not  intended 

not  parties,  for  sale,  barter,  or  exchange  by  the  plaintiff 

within  the  state  of  South  Carolina;    and  that 

1.    An  InjuDotion  to  restrain  executive  ofBcers  of  the  defendants  claimed,  in  so  doing,  to  act  by 

.  a  state  from  continued  and  repeated  acts  of  trea-  virtue  of  the  said  act  of  January  2, 1895.  which 

pass  in  seizing  and  carrying  away  and  confl„cat-  ^ct  was  alleged  by  the  plaintiff  to  be  void  and 

inff  for  the  use  of  the  state  the  Imported  property  ,.„„^„„4it„fil„„i  \.^j  ♦Il#,.««:«u  «^  «-  .-^  .i 

of  the  complalnnnt.  under  alleged  authority  of  unconstitutional   and  U)  furnish  no  protection 

an  unconstiiutional  statute,  is  not  invalid  on  the  ^^  ^^^  ^aid  defendants  in  their  said  acts  of  tres- 

ground  that  it  is  a  proceeding  against  the  state,  pass  and  seizure.     The    bill    further    alleged 

or  that  it  interferes  with  official  discretion.  that  the  plaintiff  bad  brought  several  actions 

1    A  controversy  exceeding  the  value  of  $2,000  is  *^  ^^^  against  the  said  defendants  in  the  cir- 

presen ted  in  a  suit  for  an  injunction,  wbere  com-  cu it  court  of  the  United  States   for  damages 

plainantintendsto  Import  certain  liquors  exceed-  caused  by  the  said  unlawful  acts,  which   said 

ing  $2,000  in  value,  and  defendants  have  seized  suits  were  still  pending;  that  notwithstanding 

some  thus  imported,  and  threatened  to  seize  all  the  bringing  of  said  suits  the  said  defendants, 

that  he  shaU  import,  under  an  unconstitutional  and  Others,  constables  of  the  state  of  South 

statute.  Carolina,  have  continued  to  seize  and  carry 

8.    A  citizen  whose  property  Imported  is  seized  by  away  ales,  wines,  and  spirituous  liquors  of  the 

oflacials  under  an  unconstituUonal  statute  can-  plaintiff  and  of  other  persons  in  the  slate  of 

not  proceed  for  an  injunction  on  behalf  of  other  g^^j^    Carolina,    imported    from  other  states 

persons  who  may  make  similar  importations.  a  r :-  •-•  jTu       .      v**i^»  oi«i.«» 

.,«,,.'       *-*4*                      *^  and  foreign  countries,  and  threaten  to  conlinue 

^orsrfoTrISrctKa{nV^^^^^^  fr^^'r^  '"^^I'lf^^^^^H^  alleges  that  protec 

unconstitutional  statute  cannot  be  Included  in  Hon  of  the  plaintiff  s  rights  by  actions  at  law 

the  injunction.  involved  a  multiplicity  of  suits  against  said 

Pi^     410  1  constables,  and  that  by  said  dispensary  act  the 

I-              J  remedy  of  replevin  was  denied  to  the  plaintiff 

Argued  October  SI,  £J8, 1896,    Decided  January  in  the  courts  of  South  Carolina;  and  that  all 

18,  1897,  said  constables  were  wholly  irresponsible  finan- 
cially and  unable  to  respond  in  damages,  and 

APPEAL  from  a  decree  of  the  Circuit  Court  that  the  plaintiff's  constitutional  rights,  privi- 

of  the  United  States  for  the  District  of  leges,  and  immunities  were  now  being  and 

South  Carolina  decreeing  a  perpetual  injunc-  are  threatened  to  be,  continually  invaded  and 

tion  restraining  defendants  and  others  from  grossly  violated  without  redress,  and  to  his  ir- 

seizing  and  carrying  away  wines  or  spirituous  reparable  injury.    The  bill  avers  that  the  said 

liquors  brought  into  South  Carolina,  etc.,  in  *^right  to  import  wines  and  spirituous  li- [110 

an  action  brought  by  James  Donald,  plaintiff,  quors  for  his  own  use  and  consnmptiou  is  of 

against  J.  M.  ^ott  et  al.    Decree  amended  by  the  money  value  of  upwards  of  $2,000  and  also 

restricting  it  to  the  parties  named  as  plaintiff  that  the  value  of  said  articles  intended  to  be 

and  defendants,  and  otherwise  affirmed,  imported    from    other    states    and    foreign 

See  same  case  below,  67  Fed.  Rep.  854.  countries  by  this  plaintiff  for  his  own  use  and 

consumption,  from  time  to  time,  and  which 

Statement  hj  Mr.  Justice  Shiraa:  are  threatened  to  be  seized  by  said  constables, 

In  the  circuit  court  of  the  Uuited  States  for  exceeds  the  sum  of  $2,000. 

the  district  of  South  Carolina,  on    April    25,  The  plaintiff  prayed  for  a  preliminary  and  a 

1895.  James  Donald,  a  citizen  of  the  United  final  injunction,    restraining  the  defendants 

States  and  of  the  state  of  South  Carolina,   in  named,  and  all  other  persons  claiming  to  act 

his  own  behalf  and  on  behalf  of  all  other  per-  as  constables,  and  all  sheriffs,  policemen,  and 

tons  in  the  state  of  South  Carolina,  as  import*  other  officers,  acting  or  claiming  to  act  under 

ers  for  their  own  use  and  consumers  of  the  said  dispensary  act,  from  seiz:ing  and  carrying 

wines,  ales,  and  spirituous  liquors,  the  prod-  away  wines  or  spirituous  liquors  imported  or 

ucts  of  other  states  and  foreign  countries,  filed  brought  into  the  state  of  South  Carolina  for  his 

109]a  bill  in  equity  against  J.  M.  Scott,  *M.  own  use  or  consumption,  and  from  forcibly  eo- 

T.  Holley,  E.  C.  Beach,  and  R.  M.   Gardner,  tering  or  attempting  to  search  the   dwelling 

claiming  to  act  as  constables  of  the  state  of  house  of  the  plain  tiff  for  any  such  articles,  and 

South  Carolina,  and  all  other  persons  whomso-  from  hindering  and  preventing  the  plaintiff  or 

ever  claiming  to  act  as  such  constables  or  as  any  other  person  from  importing,  holding,  pos- 

county  sheriffs,  municipal  policemen, or  ezecu-  sessing,  and  using  the  said  liquors  so  imported, 

tive  officers,  or  in  any  capacity  whatever,  un-  After  argument   a    preliminary  injunction 

der  or  by  virtue  of  an  act  of  the   general    as-  was  issued  on  May  9. 1895.     The  plaintiff  had 

sembly   of  the    state  of  South  Carolina,  ap-  leave  to  amend  his  bill  by  adding  the  averment 

Nora.— .A«  to  when  Inunction  to  retArain  acts  of  I  cuit  court  ccues  prior  t4)  eu:t  of  1875:  amount  fieee»- 
puJbUe  ogtum  wiXL  he  granted^  see  note  to  Mississippi  I  wiry  tince  act  of  1876;  amountin  diffjptUei—9i&d  note  %m 
f.  t^ohnson,  18: 487.  I  Schunk  v.  Moline,  M .  ft  &  Ca  87: 2S& 

As  to  attiouni  necessary  to  give  fwriadiUUm  in  eir-  I 
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that  the  other  said  pcrsoDs  on  behalf  of  whom 
Iw  Mies,  to  wit,  importers  for  ihcir  own  use 
«od  ooDSumers  in  the  state  of  South  Carolina 
of  nieh  ftles,  wines,  and  spirituous  liquors  us 
•fontaSd,  are  too  numerous  to  make  parties 
eomplainant  to  the  bill,  and  that  some  of  them 
«re  unknown. 

Bubaequently  the  defendants  pleaded  to  the 
Jurisdiction  of  the  court,  1st,  because  the  suit 
n  in  effect  a  suit  against  the  state;  2d,  because 
the  bill  presents  no  question  arising  under  the 
Constitution  or  laws  of  the  United  States;  8d, 
because  the  bill  presents  no  case  upon  which  the 
Jurisdiction  of  a  court  of  equity  can  be  founded, 
there  being  plain  and  adequate  remedies  at 
]aw  for  the  injuries  complained  of;  and,  4th, 
becauM  plaintiff  hath  not  made  or  stated  in 
hit  bill  a  case  to  entitle  him  to  the  relief  prayed 
for.  They  idso  answered  admitting  some  and 
•denying  others  of  the  allegations  of  the  bill. 
A  replication  was  filed.  Afterwards  an  agreed 
statement  of  facts  was  filed.  Among  the  facts 
1 1  l]so  stated  was  the  fact  that,  ^n  the  several 
•actions  at  law  mentioned  in  the  bill,  floal  jud^- 
-tuenta  against  the  defendants  had,  upon  trial, 
been  obtained;  that  notwithstanding  said  re- 
•coTeriesand  notwithstanding  the  pendency  of 
thia  Mil,  other  seizures  of  wines  and  liquors 
imported  by  the  plaintiff  and  by  other  persons 
named  had  been  made;  that  the  plaintiff  testi- 
lled  that  he  intends  to  import  for  his  own  use, 
from  time  to  time  as  he  may  need  the  same, 
ales,  wines,  and  liquors,  the  products  of  other 
•tatee.  of  the  Talue  exceeding  $2,000,  which 
are  threatened  to  be  seized  by  the  state  con- 
•tablee,  claiming  to  act  under  the  dispensary 
law;  tiiat  the  Tslue  of  the  right  of  importation 
of  ales,  wines,  and  other  liquors,  products  of 
other  states  and  countries,  is  of  the  value  of 
$2,000  and  upwards;  that  the  difference  in  the 
price  to  the  consumer,  like  the  plaintiff,  of 
•u<^  liquor  bought  at  the  state  dispensary  of 
tSouth  Carolina,  and  that  boup;ht  out  of  the 
state,  is  about  60  to  75  per  cent  m  favor  of  im- 
ported liquors;  that  the  defendants,  state  con- 
•tables  who  have  made  the  seizures,  are  all  in- 
solvent and  financially  irresponsible,  except 
Chief  Constable  Hblley,  who  had  not  person- 
ally made  any  seizure  of  plaintiff's  liquors,  ex- 
cept the  first  seizure. 

The  case  came  on  to  be  heard  on  the  plead- 
ings and  the  agreed  statement  of  facts,  and 
thereupon  the  injunction  theretofore  granted 
was  made  perpetual.  An  assignment  of  errors 
was  filed  and  an  appeal  was  allowed  to  this 
court. 

Mr.  William  A.  Barber,  Attorney  Qen- 
eral  of  South  Carolina,  for  appellants; 

This  is  in  effect  a  suit  against  the  state  of 
South  Carolina. 

Puindexter  v.  OreenJiow  (**  Virginia  Povpon 
CQ9etf')  114  U.  S.  970  (29:  185);  L<mi8iana  v. 
Jum/U,  107 U.  S.  711  (27:448):  Cunningham  y. 
Macon  db  B,  R.  Co.  109  U.  S.  446  (27:  992); 
A  parte  Tyler,  149  U.  S.  191  (87:  698);  Pen 
9iOvery.  MeConnavghy,  140  U.  S.  1  (35:868). 

The  complainant  seeks  a  single  injunction 
that  will  serve  to  restrain  the  whole  executive 
'tnnnch  of  the  state  government. 

It  amounts  to  a  mandate  to  the  state  to  de- 
-eist  from  the  seizure  of  liquors  declared  con- 
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traband  by  a  statute  which  has  been  held  valid 
by  her  own  supreme  court. 

This  injunction  does  not  operate  upon  the 
defendants  as  individuals,  but  through  them 
and  other  officers  upon  the  state,  controlling 
her  action,  and  directly  affecting  her  interest 
alone. 

The  complainant  had  a  plain  and  adequate 
remedy  at  law,  and  the  court  was  without  au- 
thority to  grant  the  order  of  injunction. 

Barber  v.  Barber,  62  U.  8.  21  How.  682  (16: 
226):  Wateon  v.  8uth^land,  72  U.  8.  5  Wall. 
74  (16:  580):  Mteaimppi  MilU  v.  Cohn,  150  U. 
S.  202  (87:  1062);  Seott  v.  Neeljf,  140  U  8.  106 
(85: 858);  WoZ/fe  v.  Burke,  66  N.Y.  118;  Springer 
V.  Walters,  189  ni.'4l9;  Jonee  v.  Black,  48  Ala. 
540 

The  bill  of  complaint  in  this  case  does  not 
show  affirmatively  upon  its  face  that  the  United 
States  circuit  court  has  jurisdiction. 

United  States  v.  Southern  P.  R.  Co.  49  Fed. 
Rep.  297:  United  States,  Mcintosh,  v.  Craus^ 
ford,  47  Fed.  Rep.  561;  Tennessee  v.  Union  dt 
P.  Bank,  152  U.  S.  454(88:511);  Colorado  CenU 
Consol.  Min.  Co.  v.  Turck,  150  U.  S.  188  (87: 
1030). 

The  bill  does  not  show  a  Federal  question  so 
as  to  give  jurisdiction  to  the  United  States  cir- 
cuit court,  and  the  order  of  injunction  was 
cranted  without  authority,  or  exceeded  the  au- 
thority of  the  court. 

The  sole  question  is  whether  so  much  of  the 
dispensary  law  of  South  Carolina  as  prohibits 
the  impoitation  of  alcholic  liquors  from  other 
states  for  personal  use  was  enacted  in  the  legiti- 
mate exercise  of  the  police  power  of  the  state; 
and.  if  so,  it  is  above  the  Constitution  and  acts 
of  Congress,  and  no  Federal  question  is  pre- 
sented. 

The  police  power  of  a  state  is  that  great  at- 
tribute of  sovereignty  by  which  a  state  is  justi- 
fied in  its  self  protection  and  self-preservation: 
and  it  implies  the  use  of  the  necessary  means 
for  the  protection  of  rights  of  the  sovereign 
and  the  citizen. 

The  state  gave  up  to  the  Union  the  right  to 
regulate  commerce,  tax  imports,  declare  war, 
proclaim  peace,  emit  bills  of  credit,  coin 
money,  ana  operate  the  postofflce.  But  it  gave 
up  no  right  based  upon  those  fundamental 
principles  not  laid  down  in  the  Federal  Con- 
stitution, and  which  are  necessary  to  the  pro- 
tection of  itself,  necessary  to  the  safety,  com- 
fort, and  well-being  of  society,  and  necessary 
to  the  protection  of  its  citizens  against  the  evils 
of  intemperance,  pauperism,  and  crime.  The 
police  power  is  among  the  reserved  powers  of 
the  state 

New  York  y.Miln,^^  U.S.ll  Pet  102  (9:  648). 

The  police  power  is  described  as  the  power 
to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
industries  of  the  state,  develop  Its  resources, 
and  add  to  its  wealth  and  property. 

Barbier  v.  Connolly,  118  U.  S.  81  (28:  925). 

The  nature  and  authority  of  the  police  power 
are  best  described  by  the  maxim  Sulus  populi 
suprema  lex,  while  the  principle  Sic  utere  tuo 
ut  alienum  non  Urdof  furnishes  in  most  cases 
a  convenient  rule  for  its  application. 
I     Stone  V.  Mississippi,  101  U.  S.  814  <25: 1079>. 
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Neither  the  14th  AmendmeDt — broad  and 
comprehensive  as  it  is — nor  any  other  Amend- 
ment to  the  Federal  Constitution  was  designed 
to  interfere  with  the  police  power  of  the  stales. 

WiUersony.  nahrerC'ReJiahrer^')UO\J.  8. 
645  (85:  572);  Trageser  ▼.  Gray,  73  Md.  250, 
9  L.  R  A.  780. 

It  is  imder  this  reserved  and  inalienable 
power  of  the  state  that  we-  seek  to  uphold  the 
dispensary  act  ap  a  valid  police  measure.  The 
state  may  restrain,  reg-ulate,  or  prohibit  the 
exercise  of  any  calling,  business,  or  pursuit 
thai  militates  against  the  mornls,  health,  peace, 
good  order,  and  safely  of  society. 

The  state  may  even  take  immediate  control 
of  such  hurtful  calling,  and.  for  the  purpose 
of  restricting  its  baneful  effects,  may  conduct 
it  herself,  to  the  exclusion  of  her  citizens. 

Crowley  v.  Christensen,  137  U.  S.  80-92  (34: 
623,  624). 

An  exercise  by  the  state  of  the  exclusive 
right  to  engage  in  such  a  calling  for  the  bene- 
fit of  all  her  citizens  has  none  of  the  elements 
of  a  monopoly.  It  is  the  state  holding  the 
right  for  the  benefit  of  all  instead  of  granting 
the  ri^ht  to  one  or  a  few  to  the  exclusion  of 
others. 

Butchers'  Be  net.  Asso.  v.  Crescent  City  L.  8. 
L,  dS,  II  Co.  {*'Slavr7tter  House  Cases")  S'd 
U.  S.  16  Wall.  66  (21:  405):  State  v.  Brennan's 
Liquors,  25  Conn.  278;  Lincoln  v.  Smith,  2f7 
Vt.  328;  Bortemeyer  v.  Iowa,  86  U.  8.  18 
Wall.  129  (21:929);  Lomnstein  v,  Evans,  69 
Fed.  Rep.  908. 

It  is  not  for  the  judiciary  or  the  executive 
departments  to  inquire  whether  the  legislature 
has  violated  the  genius  of  the  government  or 
the  general  principles  of  liberty,  or  the  rights 
of  man,  or  whether  these  RCts  are  wise  or  ex- 
pedient, but  only  whether  the  legislature  has 
transcended.the  limits  prescribed  by  the  funda- 
mental law. 

Potter's  Dwarr.  Stat.  862,  863;  Cooley, 
Const.  Lim.  6th  ed.  197;  8  Am.  &  Eng.  Enc. 
Law,  673;  Endlich,  Interpretation  of  Statutes, 
p.  8,  §  5;  Sedgw.  Stat.  &  Const.  Law,  80; 
S/tarpless  v.  Philadelphia,  21  Pa.  160,  59  Am. 
Dec.  759;  Reeves  v.  Cornivg,  51  Fed.  Rep.  774; 
Morrison  v.  Springer,  15  Iowa,  304. 

The  court  will  declare  a  law  unconstitutional 
only  when  it  is  clearly,  palpably,  and  plainly 
inconsistent  with  the  provisions  of  that  instru- 
ment. 

Bennett  v.  Boggs,  1  Baldw.  74:  Union  P.  R, 
Co.  V.  United  States  C* Sinking  Fund  Cases"), 
09  U.  S.  700  (25:  496). 

The  dispensary  law  is  a  police  measure. 

State,  George,  v.  Aiken,  42  S.  C.  222,  26  L. 
R  A.  345. 

The  act  shows  that  the  legislature  bad  in 
view  the  protection  of  the  "morals,  good 
health,  and  safety  of  the  state''  in  dealing  with 
this  question. 

Bortemeyer  V,  Iowa,  85  D.  S.  18  Wall.  129 
(21 :  929). 

A  state  law  prohibiting  the  manufacture 
and  sale  of  intoxicating  liquors  is  not  repug- 
nant to  the  Constitution  of  the  United  States. 

FosUri,  Ramos,  112  U.  S.  201  (28:629^; 
Boston  Beer  Co,  v.  Massachusetts,  97  G.  S.  25 
(24:  989). 

Legislation  by  a  stnte  permitting  the  manu- 
facture within  her  limits  of  intoxicating  11- 
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quors,  to  be  there  sold  and  bartered  for  general 
use  as  a  beverage,  does  not  necessarily  infringe 
any  rights,  privileges,  or  immunities  secured 
by  the  Constitution  of  the  United  States;  and 
under  the  police  power  of  the  state  it  is  com- 
petent for  the  legislature  to  determine  prima- 
rily what  measures  were  appropriate  or  need- 
ful for  the  protection  of  the  public  morals,  the 
public  health,  or  the  public  safety. 

Bowman  v.  Chicago  &  N.  W,  R.  Co.  125  U. 
S.  465  (31:  700,  I  Inters.  Com.  Rep.  823).  held 
that  a  law  of  Iowa  forbidding  the  bringing  into 
the  state  from  other  states  of  intoxicating  li- 
quors without  a  certitjcate,  as  therein  required, 
was  a  regulation  of  commerce  among  the 
states,  and  was  void  as  being  repugnant  to  the 
Constitution. 

Leisy  v.  Hardin,  185  U.  S.  100  (34: 128,  3 
Inters.  Com.  Rep.  36).  held  that  a  party  had 
the  right  under  the  interstate  commerce  acts  to 
import  intoxicating  liquor  into  the  state,  and 
the  importer  had  the  right  to  sell  the  imported 
liquor  in  the  state  so  long  as  it  remained  in  the 
original  package.  This  case  induced  the  pass- 
age of  the  Wilson  act. 

In  Wilkerson  v.  RahrerC'Re  Rahrer"),  140  V. 
S.  545  (35:  572),  the  constitutionality  of  this  act 
was  assailed,  but  it  was  sustained  by  the 
court. 

The  Wilson  act  is  the  controlling  act  DO?r, 
and  by  it  Congress  has  provided  that  upon  the 
arrival  of  liquors  within  the  state,  they  beconie 
subject  to  the  police  power  of  the  state,  to  the 
same  extent  and  in  the  same  manner  asthoufrh 
such  liquors  had  been  produced   in  the  state. 

This  act  did  not  add  to  the  police  power  of 
the  state,  but  did  give  expression  to  the  will  of 
Congress  that  a  state  could  control  intoxicatiugr 
liquors,  as  articles  of  commerce,  upon  their 
arrival  in  the  state,  no  matter  where  macu- 
factured  or  from  where  imported. 

Re  Ijingford,  57  Fed.  Rep.  570,  4  Intera. 
Com.  Rep.  437. 

But  it  is  contended  by  the  complainant  that 
while  he  had  no  right  as  a  citizen  to  bring  in- 
toxicating liquors  into  the  state  for  sale,  he  had 
the  right  to  bring  them  in  for  his  own  use. 

The  dispensarv  law  probibits  this. 

Cantini  v.  Tillman,  54  Fed.  Rep.  974. 

The  Wilson  act  makes  all  liquors,  upon  their 
arrival  in  the  state  for  sale,  use,  and  consump- 
tion, subject  to  the  laws  of  the  state  passed  in 
the  exercise  of  the  police  power. 

But  it  is  contended  in  this  case  that  the  dia- 
densary  law   is  m  contravention  of  the  inter 
state  commerce  acts,  because  it  discriminate* 
against  products  of  other  states  and   against 
citizens  of  other  states: 

1st.  In  that  it  allows  dispensaries  to  sell  in- 
toxicating liquor,  while  citizens  from  other 
states  are  not  allowed  to  send  it  into  the  state 
for  sale. 

2d.  In  that  it  discriminates  against  intoxicat- 
ing liquors,  the  product  of  other  states,  bj 
prohibiting  their  introduction  into  the  state  for 
sale  or  use. 

The  act  does  authorize  the  sale  of  ales,  wines, 
and  liquors  by  the  state,  and  does  prohibit  al} 
citizens  of  this  state,  as  well  as  citizens  of  other 
states,  from  bringing  them  into  the  state  for 
sale  or  use. 

The  act  does  allow  the  commissioner  for  the 
state  to  buy  liquors  outside  the  state,  and  doea 
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I>robibit  other  peraoDS  from  buying  and  bring- 
Dff  tbem  into  the  state. 

But  this  ia  a  legitimate  exercise  of  the  police 
power,  and  does  not  in  any  way  regulate  com- 
merce between  the  states,  and  is  not  a  discrim- 
ination against  products  or  citizens  of  other 
states.  It  places  citizens  and  products  of  this 
state  on  an  equal  footing  with  those  of  oth- 
er states.  Domestic  liquors  and  foreign  liquors 
are  alike  subject  to  the  provision  of  the  law. 
While  citizens  of  other  states  are  forbidden  to 
sell  liquors  within  this  state,  the  prohibition 
extends  to  citizens  of  this  state  as  well;  and 
while  a  citizen  is  prohibited  from  importing 
liquors,  he  is  likewise  prohibited  from  pur- 
chasing within  the  state  any  liquors  not  previ- 
ously analyzed  by  the  chemist,  and  sold  by  the 
proper  officers  of  the  state. 

The  act  may  remotely  affect  commerce,  but  it 
does  not  interfere  with  or  regulate  it  by  dis- 
crimination or  otherwise. 

Wdton  V.  MUaauH,  91  U.  8.  275  (28:  847); 
Brown  v.  Homton,  114  U.  8.  623  (29:  257); 
Walling  V.Michigan,  116  U.  8.  455(29: 694);  Mo- 
bile County  V.  Kimhall,  102  U.  8.  691  (26:  238). 

The  commercial  power  of  Congress  continues 
until  the  commodity  has  ceased  to  be  the  sub- 
ject of  discriminating  legislation  by  reason  of 
its  foreign  character. 

After  the  goods  have  been  sent  from  one 
state  to  another  for  sale,  or  in  consequence  of  a 
sale,  and  have  reached  their  destination,  they 
become  part  of  the  ^^eneral  property  of  the  state, 
and  are  subject  to  its  regulations  and  taxes  just 
as  all  other  property  is,  provided  only  that  there 
be  no  discrimination  against  them  by  reason  of 
their  extra  state  origin. 

Woodruff  V.  Parham,  75  U.  8.  8  Wall.  123 
(19:  882):  Iloioe  Mach.  Co.  v.  Oage,  100  0.  8. 
676  (25:  754);  Hinson  v.  Lott,  75  U.  S.  8  Wall. 
148  (19:  878);  Bo$ton  Beer  Co,  v.  Ma98aehvsett$, 
97  U.  S.  25  (24:  989);  Walling  y.  Michigan,  116 
U.  8.  446  (29:  691);  PlumUy  v.  Mauachuaettt, 
155  U.  8.  461  (89:  228);  Sherlock  v.  Ailing,  93 
U.  8.  103  (23:  820);  Pittsburg  <fe  8.  Coal  Co.  v. 
Louisiana,  156  U.  8.  690  (89:  544):  Pittsburg  d: 
8.  Coal  Go,  V.  Bates,  156  U.  8.  577  (89:  538): 
Western  U.  TeUg,  Co.  v.  James,  162  U.  8.  662 
(40:  1109). 

The  dispensary  law  is  a  legitimate  exercise 
of  the  police  power. 

The  law  does  not  discriminate  against  1i- 
ouors.  the  products  of  other  states,  but  makes 
the  liquors  produced  in  this  state,  aa  well  as 
those  imported,  subject  to  it. 

The  law  does  not  discriminate  against  the 
citizens  of  other  states.  Citizens  of  this  state  are 
put  on  an  equality  with  them.  None  of  them 
can  sell  intoxicating  liquors.  It  is  true  the 
state  sells,  but  none  of  her  citizens  can  do  so. 

The  law  does  require  her  citizens  to  buy 
from  dispensaries,  but  no  citizen  from  other 
states  is  inhibited  from  doing  so. 

There  is  no  discrimination  in  the  law  against 
citizens  or  products  of  other  states,  as  such, 
and  because  they  are  citizens  and  products  of 
other  states,  but  the  object  is  to  protect  the 

Fublic  morals,  public  health,  and  public  safety, 
t  is  not  the  intention  of  the  law  to  regulate  in- 
terstate commerce,  but  to  protect  the  people  of 
the  state. 

But  it  may  be  said  that  while  the  state  sells 
liquors  to  her  own  citizens  she  cannot  prohibit 
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the  introduction  of  liquors  from  other  stale* 
upon  the  ground  that  they  are  deleterious. 

The  provision  in  the  act  requiring  all  liquors 
sold  by  the  dispensaries  to  undergo  an  analysto 
and  their  purity  to  be  certified  sufficiently  an- 
swers this  objection. 

The  complainant  is  denied  no  right,  privilege, 
or  immunitv  secured  by  the  Constitution  or 
laws  of  the  United  States,  and  no  Federal  ques- 
tion arises  in  this  action.  The  simple  aver- 
ment in  the  bill  that  a  Federal  question  is  pre- 
sented is  not  sufficient. 

New  Orleans  v.  New  Orleam  Water  Work* 
Co.  142  U.  8.  79  (85:  943);  Bamblin  v.  Western 
Land  Co,  147  U.  8.  682  (87:  268). 

As  there  is  no  Federal  question  involved  in 
the  proceeding,  the  circuit  court  exceeded  ita 
jurisdiction  in  making  the  order  of  injunction. 

Emert  v.  Missouri,  156  U.  8.  296  (89:  480); 
Plumley  v.  Massachusetts,  155  U.  S.  471  (89: 
227). 

The  circuit  court,  if  warranted  in  making  ao 
order  of  injunction  at  all,  was  not  authorized 
to  frrant  a  perpetual  injunction  to  restrain  other 
officers  than  those  named  in  the  bill,  nor  waa 
it  authorized  to  restrain  them  from  seizing  ales,, 
wines,  and  liquors  imported  into  the  state  by 
others  than  the  complainant  in  the  bill. 

Iveson  V.  Harris,  7  Ves.  Jr.  256;  FeUaw  t. 
Fellows,  4  Johns.  Ch.  25;  Schalk  v.  Schmidt,  14 
N.  J.  £q.  268;  Ex  parU  Lennon,  64  Fed.  Rep. 
820;  United  States  v.  Agler,  62  Fed.  Rep.  824; 
Society  Anonpme  de  la  Distillerie  v.  Wester/^ 
DietiUing  Co,  42  Fed.  Rep.  96;  United  States 
V.  Deb*,  64  Fed.  Rep.  741,  6  Inters.  Com.  Rep» 
163:  United  States  v.  Elliott,  64  Fed.  Rep.  89^ 
6  Inters.  Com.  Rep.  148. 

In  all  of  the  above  cases  in  which  orders  of 
injunction  were  granted  charges  of  aiding  and 
abetting  and  conspiring  with  parties  were  made 
in  the  bills.  None  of  those  cases  apply  to  the 
case  at  bar 

Ayres  v.  Carter,  58  U.  8.  17  How.  691  (16r 
179):  McArViur  v.  Scott,  118  U.  S.  892  (28: 
1031);  Hooey  v.  Wilson,  76  U.  S.  9  Wall. 
501  (19:  762);  Ex  parte  Jordan,  94  U.  8.  248 
(24:  123);  Oreen  v.  Mills,  16  C.  C.  A.  629,  2& 
U.  8.  App.  888,  69  Fed.  Rep.  852,  80  L.  R.  A. 
90. 

The  dispensary  system,  as  a  solution  of  the 
liquor  question,  is  yet  in  its  infancy,  and  the 
state  legislature  in  passing  the  act  of  1896 
endeavored  to  perfect  the  business  details  of 
the  institution.  At  the  same  time  the  inspec- 
tion feature  of  the  law  was  materially  changed. 
It  is  to  this  alteration  particularly  that  we  in- 
vite attention,  and  respectfully  ask  that  the 
court,  if  it  deem  proper,  consider  its  provisions 
in  this  respect  as  affecting  the  act  approved 
January  2,  1895,  and  the  order  of  injunction 
in  this  case. 

The  states,  in  the  exercise  of  the  police 
power,  may  pass  inspection  laws  which  are  not 
in  their  express  words  or  operation  a  burden 
upon  interstate  commerce,  by  discriminating 
against  the  products  or  citizens  of  other  statea» 
and  which  operate  equally  upon  products  and 
citizens  of  the  states  themselves  and  dtixena 
and  products  of  other  states. 

BoNnns  v.  Shelby  County  Taxing  Disi.  ifO 
U.  8.  492  (80:  696).  1  Inters.  Com.  Rep.  45; 
Gibbons  v.  Omfen,  22  U.  8.  9  Wheat.  208(6:  71); 
Brown    v.  Maryland,  26   U.   8.   12  Wheat. 
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419  (6:  678);  Voight  v.  Wnght,  141  U.  8.  65 
(85:  639);  Crutcher  v.  Kentucky,  141  U.  8.  59 
(85:  658);  Brimmer  v.  Rebman,  188  II.  S. 
78  (84:  862),  8  Inters.  Com.  Rep.  485;  Smith 
T.  Alabama,  124  U.  8.  475  (81:  511),  1  Inters. 
Com.  Rep.  804:  Dent  v.  West  Virginia,  129 
U.  8.  1J4  (82:  623);  PlumUy  v.  MaasaeJiuutti, 
155  U.  8.  472  (89:  227). 

The  legislature  is  the  Judge  of  what  is  against 
the  public  bealtb,  morals,  and  safety  of  tbe 
state,  and  when  in  the  exercise  of  tbe  police 
power  it  enacts  a  law  declaring  the  use  of  any 
article  to  be  against  them,  it  will  not  conflict 
with  tbe  9tb  article  of  tbe  Constitution  of  the 
United  States  when  it  discriminates  against  tbe 
citizens  and  products  of  other  states. 

Hannibal  df  St.  J.  B.  Co.  v.  Huaen,  95  U.  S. 
465  (24:  527);  OrowUy  v.  Clinstensen,  187  U.  8. 
91  (84:  624);  PlumUy  v.  Mauadiutettt,  155  U. 
8.  472  (89:  227). 

The  state,  in  the  exercise  of  the  police 
power,  cannot  enact  laws  protecting  the  people 
from  the  consequences  of  ignorance,  incapac- 
ity, fraud,  disease,  poverty,  and  crime. 

Dent  V.  Wett  Virginia,  129  U.  S.  114(82: 
628);  PlumUy  v.  Massadiuttetts,  155  U.  8.  472 
(39:  227);  Minnet'Ota  v.  Barber,  186  U.  8.  818 
.(34:  455),  8  Inters.  Com.  Rep.  185;  Brimmer  v. 
Mebman,  188  U.  8.  78  (84: 862),  8  Inters.  Com. 
Hep.  485. 

Mr.  J.  P.  Kennedy  Bryan^  for  appellee: 

This  is  not  a  suit  against  the  state.     Suits 

:against  persons  who   bold   office  under  the 

state,  for  illegal  acts  done  by  them  under  color 

of  an  unconstitutional  law  of  the  state  are  not 

suits  against  the  state. 

Pennoyer  v.  McConnaughy,  140  U.  8.  1  (85: 
863). 

A  suit  against  tbe  state  is  where  the  suit  is 
brought  against  the  officers  of  tbe  state,  as 
representing  the  state's  action  and  liability, 
thus  makine  it,  though  not  a  party  to  tbe  rec- 
ord, tbe  real  party  against  which  the  Judgment 
will  so  operate  as  to  compel  it  to  specilcally 
perform  its  contracts. 

Be  Ayers,  123  U.  8.  448  (81:  216);  Louisiana 
T.  Jumel,  107  U.  8.  711  (27:  448);  Antoni  v. 
Greenhow,  107  U.  8.  769  (27:  468);  Cunning- 
ham y.  Maeon  dt  B.  B.  Co.  109  U.  8.  446  (27: 
«92);  ffagood  y.  Southern,  117  U.  8.  52  (29: 
«05). 

The  other  class  is  where  a  suit  is  brought 
against  defendants  who,  claiming  to  act  as  of- 
ficers, commit  acts  of  wrons  and  injury  to  tbe 
right  and  property  of  the  plaintiff  acquired  un- 
der a  contract  with  tbe  state.  Such  suit,  w  betb- 
er  brought  to  recover  money  or  property  in  tbe 
bands  of  such  defendants,  unlawfully  taken 
by  them  in  behalf  of  the  state— or  for  compen- 
sation in  damages,  or.  In  a  proper  case  where 
the  remedy  at  law  is  inadequate,  for  an  injunc- 
tion to  preyent  such  wrong  and  injury,  or  for 
a  mandamus,  in  a  like  case,  to  enforce  upon 
tbe  defendant  the  performance  of  a  plain  legal 
duty,  purely  ministerial — is  not,  within  tbe 
meaning  of  the  11th  Amendment,  an  action 
against  the  state. 

OOorn  y.  Bank  of  United  States,  22  U.  8. 

«  Wheat  788  (6:  204);  Datfis  y.  Gray,  88  U.  8. 

16  Wall.  208  (21:447):  Tomlinson  y.  Rraf»eh, 

82  U.  8.  16  Wall.  460(21:  189);  Litchfield  y. 

Webster  County,  101  U.  8.  778  (25:  925);  AUen 
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y.  Baltimore  db  0.  B.  Go.  114  U.  8.  811  (29: 
200):  Louisiana  Board  of  Liquidation  y.  Mc- 
Comb,  92  U.  S.  581  (23:  628);  Poindexter  y. 
Qreenhow  ("Virginia  Coupon  Cases'*)  114  U. 
S.  270  ('49.  185). 

Tbe  complainant  has  made  and  stated  a  case 
to  entitle  him  in  a  court  of  e(]uity  to  relief. 

Tbe  case  stated  and  made  is  one  of  continu- 
ous, repeated,  and  threatened  inyasion,  yiola- 
tion,  and  denial  of  constitutional  commercial 
right,  and  further  threatened  seizures  of  prop 
erty  and  inyasions  of  the  complainant's  dwell- 
ings, and  the  threatened  continued  preyen- 
tion  in  future  of  tbe  complainant's  importa- 
tion and  use  of  intoxicatine  liquors,  the  pro- 
ducts of  other  states  and  foreign  countries,  done 
by  persons  against  whom  successiye  suits  had 
been  instituted  on  the  law  side  of  tbe  same 
court,  tbe  United  States  circuit  court,  and  who 
are  alleged  in  the  bill  and  admitted  to  be 
wholly  irresponsible  and  unable  financially  to 
respond  to  any  judgment  for  damages. 

No  stronger  case  could  be  stated  for  the  in- 
terposition of  a  court  of  equity. 

Shelton  y.  Piatt,  189  U.  8. 696  (85:  276);  Bar- 
thet  y.  New  OrUans,  24  Fed.  Rep.  568;  KU- 
bourn  y.  Sunderland,  180  U.  8.  505  (82:  1005»; 
Watson  y.  Sutherland,  72  U.  8.  5  Wall.  75  (18: 
580);  Harber  y.  Barber,  62  U.  S.  21  How.  582 
(16:  226);  MeConihay  y.  WHght,  121  U.  8.  201 
(80:  932j:  Carroll  y.  Safford,  44  U.  8.  8  How. 
441  (11:  671). 

The  objection  of  multifariousness  can  be 
taken  by  a  party  to  the  bill  only  by  demurrer 
or  plea  or  answer,  and  cannot  be  taken  at  the 
bearing  of  the  cause.  Tbe  objection  cannot 
be  taken  by  a  party  in  tbe  appellate  court. 

Olicer  y.  Piatt,  44  U.  8.  3  How.  888  (11: 
622);  Barney  y.  Latham,  108  U.  &  215  (26: 
518). 

The  bill,  both  as  to  tbe  parties  complainants 
and  defendants,  is  properly  brought,  and  tbe 
injunction  is  properly  awarded  as  to  parties. 

Smith  y.  Swormstedt,  57  U.  8.  16  How.  802 
(14:  948);  West  y.  BandaU,  2  Mason,  198; 
BromUy  y.  Smith,  1  Sim.  8. 

The  provisions  of  tbe  dispensary  law.  for- 
bidding citizens  from  importing  into  the  state 
ales,  wines,  and  liquors  from  other  states  for 
their  own  use  and  consumption  are  not  the 
lawful  exercise  of  the  police  power  of  tbe 
state,  but  are  in  contravention  of  the  Consti- 
tution of  the  United  States  or  of  tbe  interstate 
commerce  acts  of  Congress,  but  are  authorized 
by  tbe  same. 

Woodruff  y.  Parham,  75  U.  8.  8  Wall.  140 
(19:  387);  Hinson  y.  Lott,  75  U.  8.  8  Wall. 
150  (19:  890);  Welton  y.  MissouH,  91  U.  8.  280 
(23:  849);  Cook  y.  Pennsylvania,  97  U.  8.  578 
(24: 1018);  Howe  Maeh,  Co.  v.  Gage,  100  U.  8. 
676  (25:  764);  Bowman  y.  Chicago  dk  N.  W.  B. 
Co.  125  U.  8.  490(31: 709).  1  Inters.  Com  Rep. 
823;  Lyngy.  Michigan,  U^V.  8.  167(34:  153>, 
1  Inters.  Com.  Rep.  143;  Minnesota  y.  Barber, 
186  U.  S.  820  (84:  458),  8  Inters.  Com.  Rep. 
185 ;  Brimmer  y.  Bebman,  188  U.  S.  81  (84: 
863).  8  Inters.  Com.  Rep.  485;  Voight  y. 
Wright,  141  U.  8.  66  (35:  640);  Walling  y. 
Miciiionn,  116  U.  8.  459  (29:  695);  Brennan  v. 
Titus'ctlU,  153  U.  8. 299  (38: 722).  4  Inters.  Com. 
Rep.  658:  PlumUy  y.  MassachusUts,  155  U.  & 
471  (89:  2^7).' 

106  U.  8. 
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Mr.  Justfce  Shiras  delivered  the  opiDioD 
of  the  court: 

Having,  in  the  cases  at  law  in  which  the 
opinion  ha^  just  been  delivered,  and  for  reasons 
tnerein  given,  readied  tlie  conclusion  tbat  tbe 
dispensary  law  of  South  Carolina,  approved 
January  2.  1895,  is  so  far  unconstitutional 
112]and  void  that  this  *pla1ntilTcaD  maintain 
an  action  at  law  against  tbese  defendants  for 
aeizing  his  liquors,  we  are  called  upon  now  to 
conaider  wbether  there  is  a  valid  remedy  by 
way  of  injunction  to  restrain  executive  officers 
from  continued  and  repeated  acts  of  trespass 
In  Beizing  and  carrying  away  and  confiscating 
for  the  use  of  the  state  the  property  of  the 
complainant  so  imported. 

The  bill  prays  for  an  injunction  on  the  sev- 
eral grounds  of  irreparable  damage;  that  the 
acts  complained  of  prevent  the  exlrcise  by  the 
complainant  of  his  right  to  import  without 
molestation  lawful  commodities,  the  products 
of  other  states;  to  avoid  multiplicity  of  suits; 
the  want  of  adequate  remedies  at  law. 

The  objections  to  proceedings  against  state 
otBcers  by  injunction  are  tbat  it  is,  in  effect,  pro- 
ceeding against  the  statei  itself,  and  that  it  inter- 
feres with  the  official  discretion  vested  in  the  of- 
ficers. Tbe  answer  to  such  objections  is  found 
in  a  Ions  line  of  decisions  of  this  court:  Os 
bomY.  Sarkof  United StaUs,  22  U.  8.  9  Wheal. 
788  [6:204]:  Dodge  v.  Waoleey,  59  U.  8.  18 
How.  831  [15:4011;  Loumana  Board  of  Liqui- 
dation V.  MeComb,  92  U.  8.  581  [23:  6231; 
Cummings  v.  MereJuinte'  Nat.  Bank,  lOl  U.  8. 
158  [25 :  9031 ;  Memphie  d  L.  R.  R  Co.  v.  Berry, 
112  U.  8.  609  [28: 837];  Poindexier  v.  Oreenhoto 
("Vitgihia  Coupon  Casen'*)  114  U.  8.  295  [29: 
194];  Allen  v.  Baltimore  db  0.  B,  Co.  114  U.  8. 
816  [29:2011; Pennoyery.MeConnaughyMO U. 
B.  1  [85:  363];  Belknap  y.  Schild,  161  U.  8. 10, 
18X40:  599.  602J. 

Ex  parte  Tyler,  149  U.  8.  164  [87: 689],  was  a 
case  where  tbe  receiver  of  tbe  South  Carolina 
Railway  Company  filed  a  bill  in  equity  in  the 
circuit  court  of  the  United  8tatcs  against  tbe 
treasurers  and  sheriffs,  eighteen  in  number,  in 
the  counties  throueh  which  tbe  railroads  in 
his  possession  passed,  alleging  that  tbe  treas 
urers  were  about  to  issue  tax  executions  and 
the  sheriffs  about  to  levy  and  seize  thereunder 
property  of  the  railway  company  for  the  taxes 
for  the  fiscal  year  beginning  Noveml)er  1, 
1890.  Tbe  bill  alleged  tbat  the  taxes  for  that 
fiscal  year  were  unconstitutional  and  illegal  in 
part  upon  various  grounds;  that  the  levy  and 
sale  of  tbe  road  would  cause  irreparable  in- 
lury;  that  there  was  no  adequate  remedy  at 
law;  that  a  multiplicity  of  suits  would  be  neces- 
sarr  to  protect  his  rights  if  he  sued  at  law; 
and  prayed  for  an  injunction  against  the  issue 
and  levy  of  the  tax  warrants  in  question. 
1 1 8]  After 'answer  and  full  bearing,  the  court 
issued  an  injunction  restraining  M.  V.  Tyler, 
sheriff  of  Allien  county,  his  deputies  and 
agents,  from  further  intermeddling,  interfer- 
ing with,  keeping,  and  holding  the  personal 
property  destrained  upon  by  him  belonging  to 
tbe  petitioner,  as  receiver,  and  ordering  that 
the  said  property  should  be  restored  to  the 
custody  of  the  receiver.  It  being  shown  sub- 
sequently by  affidavits  that  Tyler  refused  to 
comply  with  the  injunction  and  continued  to 
hold  and  detain  suid  property,  the  court  ad- 
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judged  him  guilty  of  contempt,  Imposed  a  fine 
upon  him,  and  comn>itted  him  to  the  custody 
of  the  marshal  of  tbe  court  until  he  should  pay 
said  fine  or  purge  himself  of  his  contempt. 
A  petition  for  a  writ  of  habeas  corpus  was  filed 
in  this  court,  and,  upon  the  hearing  of  the 
cause,  it  was  mainly  argued,  on  behalf  of  tbe 
petitioner,  tbat  tbe  proceedings  in  tbe  circuit 
court  were  substantially  a  suit  against  the  state 
of  8outb  Carolina,  and  that  by  its  mandatory 
injunction  upon  its  officers  the  court  devested 
tbe  state  of  its  possession. 

This  court  denied  the  writ,  and,  speaking 
through  the  Chief  Justice,  thus  expressed  the 
conclusion  reached  in  the  previous  cases,  many 
of  which  were  cited  in  the  argument: 

*'The  object  of  this  petition  was  .  .  . 
to  protect  the  property,  but  even  if  it  were  to 
be  regarded  as  a  plenary  bill  in  equity  prop- 
erly brought  for  the  purpose  of  testing  the 
legality  of  the  tax,  we  ought  to  add  that,  in 
our  judgment,  it  would' not  he  obnoxious  to 
the  objection  of  being  a  suit  against  the  state. 
It  is  unnecessary  to  retravel  the  ground  so 
often  traversed  by  this  court  in  exposition  and 
Application  of  the  1 1th  Amendment.  The  8ul>- 
jeet  was  but  recently  considered-  in  Pennoyer 
V.  McConnaughy,  140  U.  8.  1  [35:  803],  in 
which  Mr.  Jubtice  Lamar,  delivering  the  opin- 
ion of  the  court,  cites  and  reviews  a  large  num- 
ber of  cases.  The  result  was  correctly  stated 
to  be  that  where  a  suit  is  brought  against  de- 
fendants who  claim  to  act  as  officers  of  a  state, 
and,  under  color  of  an  unconstitutional  statute, 
commit  acts  of  wrong  and  injury  to  the  prop- 
erty of  the  plaintiff,  to  recover  money  or  prop- 
erty in  their  hands  unlawfully  taken  by  them 
in  behalf  of  the  state;  or  for  compensation  for 
damages;  or,  in  a  proper  case,  for  *an  in-[l  1;4 
junction  to  prevent  such  wrong  and  injury;  or 
for  a  mandamus  in  a  like  case  to  enforce  the 
performance  of  a  plain  legal  duty,  purely  min- 
isterial,— such  suit  is  not,  within  the  meaning 
of  the  amendment,  an  action  against  the  state. 
And  while  it  is  conceded  that  the  principle 
stated  by  Chief  Justice  Marshall  in  the  leading 
case  of  Osborn  v.  Bank  of  United  SUita,  22  U. 
8.  9  .Wheat.  788  [0:  204],  that  'in  all  casca 
where  jurisdiction  uepeuds  on  the  party,  it  is 
the  party  named  in  the  record,'  and  that  'the^ 
nth' Amendment  is  limited  to  those  suits  in 
which  a  state  is  a  party  to  the  record,'  had 
been  qualified  to  a  certain  degree  in  some  of 
tbe  subsequent  decisions  of  this  court;  vet  it 
was  also  rightly  declared  that  the  general  doc- 
trine there  announced,  tbat  the  circuit  court* 
of  the  United  8tate8  will  restrain  a  state  officer 
from  executing  an  unconstitutional  statute  of 
the  state  when  to  execute  it  would  be  to  violate 
rights  and  privileges  of  the  complainant  that 
had  been  guaranteed  by  the  Constitution  and 
would  do  irreparable  damage  and  injury  to 
him,  has  never  been  departed  from." 

8uppose  it  established  that  the  objections 
Just  mentioned  fail,  it  is  suggested  that  juris- 
diction did  not  exist  in  the  circuit  court  be- 
cause the  value  in  controversy  did  not  exceed 
the  sum  of  $2,000.  It  is  alleged  in  the  bill, 
and  there  was  evidence  to  show,  that  the  com- 
plainant intends  to  import  for  his  own  use, 
from* time  to  time  ail  he  may  need  the  same, 
ales,  wines,  and  liquors,  the  products  of  other 
states,  of  the  value  exceeding  $2,000,  which 
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are  threatened  to  be  seized  by  the  state  con- 1 
Atables,  claiming  to  act  under  the  dispensary 
law.  And  the  agreed  statement  of  facts  con- 
tains the  following  statements:  "Previous  to 
^ling  of  bill  and  temporary  injunction  granted 
In  this  case  the  state  con  stable  seized,  intended 
and  threatened  to  seize  in  future,  all  intoxi- 
cating liquors  whatsoever  coming  into  the  state 
from  other  states  and  foreign  countries,  and 
to  carry  out  in  full  all  the  provisions  of  the 
dispensary  law  of  January  2,  1895;  and  the 
value  of  the  right  of  importation  of  ales,  wines, 
and  other  liquors,  products  of  other  states  and 
•countries,  is  of  the  value  of  $2,000  and  up- 
wards; and  the  difference  in  the  price  to  the 
consumer,  like  the  plaintiff,  of  such  liquor 
115]  ^bought  at  the  state  dispensary  of  South 
Carolina  and  bought  out  of  the  state  is  about  50 
to  75  per  cent  in  favor  of  imported  liquors." 

8uch  statements  sufficiently  concede  that  the 
pecuniary  value  of  plaintiff's  rights  in  con- 
troversy exceed  the  value  of  $2,000.  Nor  can 
it  be  reasonably  claimed  that  the  plaintiff  must 
positpone  his  applic&tion  to  the  circuit  court, 
as  a  court  of  equity,  until  his  property  to  an 
amount  exceeding  in  value  $2,000  has  been 
actually  seized  and  confiscated,  and  when  the 
preventive  remedy  by  injunction  would  be  of 
no  avftil. 

But  while  we  think  the  complainant  was  en- 
titled to  an  injunction  against  those  defend- 
ants who  had  despoiled  him  of  his  property, 
and  who  were  threatening  to  continue  so  to 
do,  we  are  unable  to  wholly  approve  the  de- 
cree entered  in  this  case. 

The  theory  of  the  decree  is  that  the  plain- 
tiff is  one  of  a  class  of  persons  whose  rights  are 
infringed  and  threatened,  and  that  he  so  repre- 
sents such  class  that  he  may  pray  an  injunc- 
tion on  behalf  of  all  persons  that  constitute  it. 
It  is,  indeed,  pos8il)lethat  there  may  bie  others 
in  like  case  with  the  plaintiff,  and  that  such 
X)ersons  may  be  numerous,  but  such  a  state  of 
facts  is  too  conjectural  to  furnish  a  safe  basis 
\]pon  which  a  court  of  equity  ought  to  grant 
an  injunction.  We  prefer  to  accept,  in  this 
respect,  the  views  expressed  by  Mr.  Justice 
Nelson  in  the  case  of  Cutting  v.  Oilbert,  5 
Blatchf .  259.  There  a  bill  had  been  filed  by 
several  bankers,  as  well  for  themselves  as  all 
others  in  the  same  interest,  against  the  assess- 
or and  collector  of  a  certain  tax  under  the 
^9th  section  of  the  internal  revenue  act  of 
June  80,  1884,  seeking  to  restrain  the  collec- 
tion of  such  tax  as  illegal,  and  the  learned 
justice  disposed  of  the  question  in  the  fol- 
lowing language: 

*'  This  is  a  bill  of  peace  to  quiet  the  rights 
of  parties,  and  to  put  an  end  to  further 
litigation.  The  bill  is  founded  on  the  idea 
that  all  persons  in  business  as  brokers,  who 
are  bankers  doing  business  as  brokers,  charged 
with  the  tax  in  question,  have  such  a  unity  or 
Joinder  of  interest  in  contesting  it  that  all  may 
Join  in  the  bill  for  that  purpose;  and  that  as 
116]*the  parties  are  so  numerous  to  make  it 
inconvenient  to  join  all  of  them,  a  determinate 
number  may  appear  in  the  name  of  them- 
selves and  for  the  rest.  I  have  not  been 
able  to  concur  in  this  view.  The  interest  that 
will  allow  parties  to  join  in  a  bill  of  com- 
plaint, or  that  will  enable  the  court  to  dis 
pense  with  the  presence  of  all  the  parties, 
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when  numerous,  except  a  determinate  num- 
ber, is  not  only  an  interest  in  the  question, 
but  one  in  common  in  the  subject-matter  of 
the  suit;  such  as  the  case  of  disputes  between 
(he  lord  of  a  manor  and  his  tenants;  or  be- 
tween the  tenants  of  one  manor  and  those  of 
another:  or  where  several  tenants  of  a  manor 
claim  the  profits  of  a  fair;  or  in  a  suit  to  settle 
a  general  fine  to  be  paid  by  all  the  copyhold 
tenants  of  a  manor,  in  order  to  prevent  a  mul- 
tiplicity of  suits.  In  all  of  these  and  the  like 
instances  given  in  the  books,  there  is  a  com- 
munity of  interest  growing  out  of  the  nature 
and  condition  of  the  right  in  dispute;  for  aU 
though  there  may  not  be  any  privity  be- 
tween the  numerous  parties,  there  is  a  common 
title  out  of  which  the  question  arises,  and 
which  lies  at  the  foundation  of  the  proceed* 
Ings.  ...  In  the  case  before  me,  the  only 
matter  in-  common  among  the  plaintiffs,  or 
between  them  and  the  .defendants,  is  an  in- 
terest in  the  question  involved,  which  alone 
cannot  lay  a  foundation  for  the  joinder  of  par- 
ties. There  is  scarcely  a  suit  at  law  or  in 
equity  which  settles  a  principle  or  applies  a 
principle  to  a  given  state  of  facts,  or  in  which 
a  general  statute  is  interpreted,  that  does 
not  Involve  a  question  in  which  other  par- 
ties  are  interested,  as  for  instance,  the  doc- 
trine of  trusts,  and  the  statutes  of  descents, 
of  frauds,  of  wills,  and  the  like.  Yet  no 
lawyer  would  contend  that  such  an  interest 
would  justify  a  joinder  of  parties  as  plaiutiffs, 
in  a  case  arising  under  the  law  of  trusts,  or 
under  any  of  the  statutes  mentioned.  The 
same  may  be  said  of  questions  arising  under 
the  revenue  laws,  such  as  the  tariff  and  the 
excise  laws,  and  which  are  the  subject  of  liti- 
gation in  the  courts  almost  daily.  Large 
classes  of  persons,  other  than  the  parties  to 
the  suil,  are  interested  in  the  questions  in- 
volved and  determined.  To  allow  them  to 
be  made  parties  to  the  suit  would  confound 
the  established  order  of  judicial  proceedings, 
and  lead  to  endless  perplexity  and  confusion.*' 

^Similar  views  prevailed  in  the  case  of  [117 
Baker  v.  Portland,  5  Sawy.  566,  where  U  waa 
held  by  District  Judge  Deady,  Mr.  Justice  Field 
concurring,  that  any  number  of  persons  who 
may  from  time  to  time  be  engaged  in  making 
street  improvements  under  several  and  dis- 
tinct contracts  with  a  city  are  not  therefore  a 
class  of  persons  having  a  common  interest  in 
the  subject  of  street  improvements,  concern- 
ing which  any  one  or  more  may  sue  for  the 
whole. 

The  decree  is  also  objectionable  because  it 
enjoins  persons  not  parties  to  the  suit.  Tiiii 
is  not  a  case  where  the  defendants  named  rep- 
resent those  not  nam^.  Nor  is  there  alleged 
any  conspiracy  between  the  parlies  defendant 
and  other  unknown  parties.  The  acts  com- 
plained of  are  tortious,  and  do  not  grow  out 
of  any  common  action  or  agreement  between 
constables  and  sheriffs  of  the  state  of  South 
Carolina.  We  have,  indeed,  a  right  to  pre- 
sume that  such  officers,  though  not  named  in 
this  suit,  will,  when  advised  that  certain 
provisions  of  the  act  in  question  have  been 
pronounced  unconstitutional  by  the  court  to 
which  the  Constitution  of  the  United  Sutea 
refers  such  questions,  voluntarily  refrain  from 
enforcing  such  provisions;  but  we  do  not  think 
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It  comports  witb  well  selllcii  principles  of  equi-  court  Ibal  Comnilsaioner   Morgan  be  allowed 

ty  proccduretnlncludetliemlDitniiiiiinctioDiD  his  per  diem  fur  (ortysii  days'  eervlceB,   and 

A  aalt  in  wblcb  Ihey  were  nol  heurd  or  repre-  Ibal  Ibe  account  of  ciponapB  Hllncbed  In  said 

■Bated,   or   to  subject   tbem  to  penalties   for  report  be   completed  by   tbe  addition  of  tbal 

contempt  in  disregarding  such  an  injunciion.  per  diem  in  favor  ot   said  comraisaioner,  aod 

FeOeUH   V.  Felbnei,    4  J«bns.   Cb.   2o.   citing  Ibal  said  report  as  eo  completed  in  that  panic- 

Aemn  ».  Harrit.  7  Vea.  Jr.  557.  ular  be  and  the  same  Is  hereby  ia  all  things 

Tbe  decree  of  the  court  below  should  there-  conGimed,  as  follows: 
(ore  be  amended  by  being  restricted  to  ibe 

parties  aamcd  as  plaintiff  and  defendants  in  To  the  Honorable  the  Supreme  Court[l  10 

the  bill,  and  this  is  direcied'to  be  done,  and  of  the  Uoiied  Stales: 

it  ia  olberwUeafDrmed.  Tbe  undersigned  commis^oners,  appointed 

K'     tbe  decree  of  your  honorable  court  dated 
tiruarj    8,    18B6,  to  find  and  remark  with 

gumeol  and  look  no  part  in   tbe  decision  of  proper  and  dtirable  moniimenta  such  porlinDS 

tbia  case.  of  ibe  boundary  line  between  IbeetalesotMis- 

*    '""      ■— ■-—  aouri  and  Iowa,  run,  marked,  and   located  by 
Hendcrshdit  and  Minor  in  accordance  with  de- 

cree  of   your  honoraMe  court  dated  Jan.   8, 

1H51,  as  bave  become  obliterated,  especially  be- 
1 1  «iqT*T1I'  HP  Mr<5iniITH    rnmrfainant  '"**"  ""*  ^'^  and 55th  mile  poslson  said  line, 
1 18JSTATE  OF  MISbOUlfl.  tomplatnant,  g^.  _  .^pectfully  submit  the  following  report: 
HTHTF  OP  mtv*  **"  ""^  "l*"  ''"y  "'  February  laat  Oie  com- 
STATE  Of  IOWA.  mUsiooers  met  in  the  city  of  Cbicagoand  fully 
iSes  3.  a  Reporier-a  ed.  118-Hl)  discussed  matters  pertinent  to  the  proper  per- 
forrn&nce  ot  the  duties  imposed  upon  them. 
Bovndarv  line  betwcn  the  mict.  Construing  the  decree  as  applying  to  all  por- 
tlons  of  the  bouniiary .  line  Id  question,  tbe 
Orderand  decree  mailc  esinhiishlns  the  tmundarf  com  mi  wti  oners  decided   to  advertise  in  Dews- 
tint  between  Miisiiiiri  und  iova.  and  aliowInK  papers  published  in  counties  ID  Missouri  and 
com  [ic  USUI  Ion  and  eiiieiisea  ol  remurltlus  the  Iowa  adjacent  lo  the  bnundary  for  ioformalioD 
niiie.  regarding  such  parts  of  said  line  as  were  in  dls- 
[No.  Q,  Original.]  pute  or  liad  become   obliterated.     ThU  wat 
t.  i     :.  1   n        I      .,     .on*      n    'J  J   T-  done  and   consiilerable    information  ellclied, 
Suhmitttd  December  li    me.     Decided  Janv-  L,u,aBLiieofBcml!.otoneof  Ihestate-^inlerealed 
ary  IX,  1SJ7.  declined  to   authorize  tbe   work  necessary  in 

0»T  .  TiTiT  ii>  >  i>mxT    »  .1.     .  .      >iii          1  rt-tracine  the  line,  excepting  where  directed  in 

N  APPLICATION  of  Ibe  stale  of  Mtwouri,  ^^^^  ^^^\     ^^l^iig  „  J.inSe  beyond  the  find- 

Ibe  stale  Of  Iowa  cnDscnliD!!   lb e ret o,  for  ,^^  and  remarking  "with  proper  and  durable 


decree   on  tbe   report  of    commissioners    ap 


h  portions  of  the  line  ai 


S;lnted  to  remnrk  Ibe  boundary  line   between  necessary  for  lU  proper  relocation  between  the 

i«Ourl  and  Iowa,  etc     Bou»darji  Unt  ettab-  ^^ih  and  60lb  m^le   poinu;  aa  ahown  herein- 

''*'"*  afier 

Tbe  fads  arestated  below  ^j\^j.  ^^^,y,  cnosideration  it  ww-declded 

Mr.  R.  F.  Walker,  Atlorney  General  of  t^  ,ppty  ^  Geo.  W.   W.  Duffield.  superinten- 

Mtwourl.  for  complarnant.  j     ^  Jj^H^j  3,^,     q^^^j ^^^  Geotielic Survey, 

Mr.  HUton  Reml«r.  Attorney. General  of  j^^  ^  ^^,^^^  ,„^  ^U  corps  of  aasistantn  to  per- 

lowa.  lor  defendant.  j^^  ^^^  ^^.j^  ^^,^   necessary  in  carrying  out 

u      riLi  >   T    .1      B   II                        J    .V  the  instructions  of  tha  court.     It  was  decided 

Mr.  Chief  Justice  F»U«r  anoouDced    the  (i,^(  ^^^  emplovment  of  expert  officers  of   the 

decree  of  the  court  asfolowa:  Reodetic  survei  corps  for  Iheservlces  required 

This  cause  com  ng  on  lobe  beard  OD Ibe  ap  i„^,d  ^g^n  ^^it  satisfactorily  lo  the  state! 

plication  of  tbe  stale  of  Missouri,  Ibe  state  of  concerned   than  would   tbe  aefectlon  of   any 

Iowa  consenting  thereto,  for  decree  on  the  re-  |vale  parties,  as  the  high  profesaional  attaiii 

^  ,J,n"i.r   ^""""8'  ^"ff*'    ^"y-.""^  ineutsofthese  officers  and  ibeirfreetlom  from 

pwlghtC   Morgan    commi.Rlnners  appointed  any  possible  biaa  regarding  the  bouDdary  Una 

by  decretal  order  herein  on  February  8,  1898.  to  Westabli.hed  were  ample  guaranties  for  the 

to  find  and   rernaVkwlib  pi^oper  and  durable  entire  reliability  aad  impartiality  of  any  work 

tnonuments  auch  portions  of  the  proper  bound-  Hone  bv  them                  r            j           * 

wy  line  between   the  stato   of  Missouri  and  Corrispondence  was  accordingly  bad   witb 

'h   «■     /m°'                 and  located  by  Hender-  q^^  Duffleld,  *wbo  consented  to  detail  [ISO 

•boil  and  Minor,  commissioners  of  this  court  ^^„  (,,  ^u  aaalstanla.  and  also  lo  supply  them 

under  the  orders  and  decrees  of  Ibis  court  of  ^^^  ^  complete  outfit  of  all  instruments  and 

February  IB,    1849.  aod  January  8,  1S61.    as  appiia„ces  necessary  in  tbe  proaeculion  of  the 

*!.'  Ko^  T^.^^     .1       '.^"P  .^   ^  between  p'^^poged  work.  This  offer  was  at  once  accept- 

the  60th  and  55lh  mile  posts  on  the  same;  and  ^^  "^  meeting  was  afterwards  bad  in  St.  Louil 

It  appe^rmg  t^t  a  tUtference  of  opinion  has  ji„„b  llth,  u"t.,  when  It  waa  decided  to  meet 

•risen   in  respect  of  certain   allowancea  to  be  av  Line vl lie.    Iowa,  a  point  immediately  upon 

Deluded  in  the  expenses  incuy^  fa  remark-  .^^  boundary  line  beti^een  Missouri  and  lo^ 

iDg  said   boundary    line,   it  is  ordered  by  tbe  ,^„  ,1,^  p„^pj^  ^j  persona!  InveaUgation  as  to 

Ifon.—.Ji  (n  judicial   etllemeTit  of  itnit  bound-  "i*  Proper  point  or   points   at  which  to  com- 

«r(M.  see  note  to  Nebraska  v.  Iowa.  X:  TW,  mence  operu  Jona,     Two  of  the  commiwIoDera 
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accordingly  met  at  LlDeviUe  on  March  18th,  t 
ult.,  and  spent  three  days  in  the  examinAtion 
of  the  boundary  line  and  of  points  on  said  line 
claimed  to  have  been  established  by  Hender- 
shott  nnd  Minor  in  1850.  The  first  step  taken 
was  to  decide  regarding  the  pro|)er  points  be- 
tween which  our  work  of  relocation  of  that 
part  of  the  line  designated  in  the  decree  of 
your  honorable  court,  namely,  from  the  50th 
to  the  55th  mile  points  on  the  Hendershott 
and  Minor  line,  should  be  commenced.  It  ap- 
peared to  us  that  the-xast-iron  monuments 
placed  by  Hendershott  and  Minor  at  intervals 
of  10  miles  would  naturally  be  more  reliable 
than  any  traditional  points,  and  the  first  in- 
▼estigations  were  made  as  regarding  the  40th, 
60th,  and  60th  mile  points,  these  being  origi- 
nally marked  by  Hendershott  and  Minor  with 
iron  monuments  as  stated.  After  careful  ex- 
amination and  much  inquiry  the  commission. 
ers  were  satisfied  that  the  monuments  marking 
the  40ih  and  60th  mile  points  were  in  their 
original  positions.  As  regarded  the  monu- 
ment at  the  50th  mile  point,  whilst  no  positive 
evidence  could  be  had  as  to  its  removal  from 
its  original  position,  the  rumors  and  statements 
were  such  as  to  render  its  reliability  a  matter 
of  doubt,  and  it  was  therefore  determined  to 
use  the  monuments  at  the  40ih  and  GOlh  mile 
points  as  fixed  points  between  which  to  relo- 
cate the  boundary  line. 

It  was  subsequently  arranged  for  the  com- 
missioners to  meet  at  Davis  City,  Iowa,  a  point 
on  the  Chicago,  Burlington,  &  Quincy  rail- 
road adjacent  to  the40thmile  point,  where  it 
was  proposed  to  commence  work.  Gen.  Duf- 
fleld  was  accordingly  notified,  and  on  Wednes- 
day. April  8th,  ult.,  the  commissioners  reached 
Davis  City  and  met  Messrs.  W.  C.  Hodgkins 
1 21J*(in  charge  of  work)  and  A.  L.  Baldwin, 
of  the  United  States  geodetic  survey  corps,  de- 
tailed as  per  arrangements  made  withOen.  Duf- 
field.  These  gentlemen  brought  with  them  a 
▼ery  complete  outfit  of  ipstruments  of  the  best 
description  used  in  geodetic  work,  including  all 
necessary  equipment  for  astronomical  obser- 
▼ations  as  well  as  field  work.  We  proceeded 
to  the  40ih-mile  point  on  the  afternoon  of 
April  8th,  ult,  and  arranged  for  the  com- 
mencement of  work  the  following  day.  On 
April  9lh,  ult.,  a  party  for  field  work  having 
been  organized  and  the  necessary  teams  and 
wagons  hired,  the  entire  party  proceeded  to 
Pleasanton,  Iowa,  a  point  situated  immediately 
on  the  boundary  line  just  eastof  the  45ih  mile 
point.  Pleasanton  and  Lineville  subsequently 
became  the  bases  of  operation,  our  parties 
changing  from  one  of  these  points  to  the  other 
as  the  necessities  of  the  work  required. 

Work  was  commenced  at  the40lh  mile  point, 
as  arranged.  It  soon  became  quite  evident 
that  the  actual  boundary  line  as  indicated  by 
points  shown  and  satisfactorily  identified 
differed  from  the  line  as  would  be  established 
by  the  field  notes  of  the  Hendershott  and  Mi- 
nor survey.  In  order  that  the  relative  positions 
of  the  actual  mile  points  between  the  40th  and 
60th  mile  points  could  be  properly  determined, 
and  also  their  true  relation  to  the  theoretical 
points  as  found  in  accordance  with  the  courses 
and  distances  shown  in  Hender8hott!a  report, 
it  was  deemed  necessary  to  establish  a  chord 
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or  base  line  20  miles  in  length  between  the  40tb 
and  60th  iron  monuments  to  which  all  pointa 
actually  found  and  definitely  located  orsnowa 
and  claimed  as  being  upon  the  boundary  line 
could  be  referred  and  from  which  all  pointa 
finally  determined  could  be  accurately  located. 
For  the  details  of  the  actual  field  work  and  its 
results  we  rcRpectfully  refer  to  the  accom- 
panying report  of  Mr.  W.  C.  Hodgkins,  in 
charge  of  party.  (Appendix  A.)  It  is  proper 
here  to  state  that  the  field  work,  done  as  it 
was  in  accordance  with  the  precise  methoda 
of  the  United  States  geodetic  surveys,  waa 
necessarily  very  slow  and  tedious,  but  its  ac- 
curacy, in  our  opinion,  cannot  be  questioned. 
The  measurement  of  the  20-mile  base  line  in- 
volved a  very  great  amount  of  labor,  whilst  tho 
computations  necessary  in  the  *exact  re- [122^ 
ductionof  the  measurements  were  also  very  la- 
borious. Complete  topographical  notes  were 
also  taken  for  the  entire  work,  but  the  commis- 
sioners have  deemed  it  unnecessary  to  have 
maps  prepared,  as  their  preparation  would  in- 
volve a  considerable  expense  without  any  cor- 
responding benefit  The  very  unfavorable 
weather  during  a  great  portion  of  May  and  a 
part  of  June  interfered  seriously  with  the 
prosecution  of  the  field  work,  causing  a  delay 
of  from  two  to  three  weeks. 

Careful  examination  was  made  in  every  in- 
stance for  the  precise  location  of  the  original 
Hendershott  and  Minor  mile  points,  but  out  of 
twenty-one  of  these  points  included  in  the  sur- 
vey only  nine,  including  three  iron  monu- 
ments, could  be  satisfactorily  identified.  The 
42d,  43d,  44th.  49th.  54th,  and  58th  mile  pointa 
were  identified  and  located  by  evidence  entirely 
satisfactory  to  the  commissioners.  As  regard 
the  50th-mile  point  (iron  monument),  concern- 
ing the  reliability  of  which  doubt  had  cxi«t«d, 
the  commissioners  are  satisfied  that  ii  is  very 
little,  if  at  all,  out  of  its  original  position— ita 
relation  to  the  49th-mlle  point  (which  waa 
clearly  identified  as  Hendershott's  original 
point)  as  determined  by  the  base  line  confirm- 
ing our  judgment.  After  the  work  of  reloca- 
tion had  commenced  and  preliminary  work  on. 
the  20-mile  base  well  advanced,  statements  wera 
made  to  the  commissioners  to  the  effect  that 
the  iron  monument  at  the  60th-mile  point  had 
at  one  time  been  moved  from  its  original  posi- 
tion. This  being  a  matter  of  importance— 
the  monument  in  question  being  considered  aa 
a  fixed  point  in  establishing  the  base  line — aa 
Inquiry  was  had  regarding  it  and  a  considera- 
ble amount  of  testimony  heard.  This  testi- 
mony was  very  conflict ing,.but  after  its  care- 
ful consideration  and  the  prolongation  of  the- 
base  line  some  4  miles  eastward  of  the  60th- 
mile  point  the  commissioners  were  satisfied 
that  the  monument  was  occupying  its  original 
position. 

The  location  of  the  52d  mile  point  was  more 
difficult  and  involved  a  much  more  extended 
investigation  than  for  any  point  established  by 
the  commissioners.  It  was  claimed  and  strong- 
ly urged  that  the  original  52(1  mile  point  as  es- 
tablisued  by  Hendershott  and  Minor  wa<)  rtt  a 
point  witnessed  by  two  •trees, — an  elm  [12$ 
and  an  oak, — which  trees,  as  well  as  apoiui  t;»- 
tablished  from  them  in  accordance  with  tha 
Hendershott  and  Minor  field  notes,  were  shown. 
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The  field  notes  regarding  this  point  and  also 
the  53d-mile  point  are  as  follows: 

fChains.) 

"80.00    Set  n2d-mile  post. 

Bearings,  elm  18  inches  diameter,  N. 
87r   E.    lOi   links;    hurr  oak    12 
inches  diameter.  8. 22^  W.  28  links." 
(Continuing:) 

**N.  88-  47  E.** 

^'  0.8U    A  pond  250  links  wide;  direction  of 
its  length,  N.  &  S. 
5.00    Prairie. 

16.00    Timber. 

80.00    Field  (StokeeO  fence,  nearly  N.  &  8. 

67.50    Left  field. 

80.00  8et  53(i-mile  post.  Bearings,  black 
oak  8'  diameter.  8.  53**  £.  15  links; 
black  oak  6'  diameter,  N.  58**  £.  64 
links." 

The  trees  shown  and  claimed  as  being  the 
original  witness  trees  for  Hendershott  and  Mi- 
nors 52d  mile  point  agree  very  well  with  the 
field  notes  as  regards  their  distance  from  the 
dlstmile  point,  and  also  as  to  their  relative 
positions  to  each  other.  The  distances  and 
bearingjB  of  these  trees  from  the  point  shown 
mnd  claimed  as  the  original  Hendershott  mile 
point  aliio  agree  with  the  field  notes  closely. 
Beyond  these  coincidences,  however,  there  is, 
111  our  judgment,  nothing  whatsoever  to  war- 
rant a  conclusion  that  they  were  ever  marked  as 
witness  trees  hj  Hendershott  and  Minor.  In 
their  TepoTi{m*MuriY.  lotoa,  51  U.  8.  tO  How. 
16,  16  [13:  810]).  they  state:  "In  timber  the 
number  of  the  mile  is  marked  on  the  witness 
trees  with  the  letter  appropriate  to  each  state, 
there  being  one  tree  marked  on  each  side  of 
the  line  whenever  p(»s8ible.  The  foot  of  each 
witness  tree  is  marked  with  the  letters  'B  L.* " 
The  oak  tree  shown  and  claimed  to  be  a  witness 
124]  tree  for  the  *52d-mile  point  had  a  large 
••blaze"  on  its  trunk  about  6  feet  from  the 
ground.  Nothing  whatever  could  be  ascer- 
tained by  the  commissioners  to  in  any  manner 
indicate  what,  if  any,  marking  had  been  in- 
scribe<l  on  tlie  blaze,  nor  could  any  informa- 
tion be  had  concerning  such  murking.  At  the 
foot  of  this  tree,  facmg  N.  45°  E.,  is  to  be 
seen  a  blaze  on  which  is  plainly  discernible 
the  letters  '*B  X."  The  blaze  on  the  trunk  of 
the  tree  faced  directly  east,  whilst  the  point  to 
which  it  is  claimed  to  refer  is  but  22*  east  of 
north  from  the  tree.  It  is  the  universal  cus- 
tom of  surveyors  in  marking  witness  trees,  so 
far  as  the  experience  of  the  commissioner  goes, 
to  make  such  marks  so  as  to  face  as  nearly  as 
possible  the  point  witnessed.  The  "B  X" 
mark  faces  certainly  25*"  east,  and  the  blaze 
OD  the  trunk  of  tree  68*  east  of  the  point 
claimed  to  be  witnessed.  Measurements  of 
the  "JS."  mark  at  base  of  tree  are  as  follows. 
In  tenths  of  1  foot: 
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The  mark  inclining  to  the  left  extends  above 
the  letter  **B"  and  is  quite  close  to  the  upper 
curved  line.  The  mark  inclining  to  the  right 
runs  closely  to  the  lower  part  of  the  "B."  It 
would  have  been  quite  as  practicable  to  have 
cut  a  letter  *'L"  as  an  "X"  on  the  blaze  found 
at  foot  of  this  tree,  and  the  commissioners 
were  not  prepared  to  accept  this  letter  "X"  as^ 
an  "L"  without  stronger  corroborative  evi- 
dence than  they  could  obtain.  This  tree,  if 
marked  by  Hendershott  and  Minor,  must  have 
been  so  marked  forty-six  years  ago.  A  section 
of  the  tree  at  a  point  8  feet  above  the  ground, 
the  tree  being  very  uniform  in  size  from  8 
feet  above  the  ground  for  8  to  9  feet  above, 
was  cut  and  sent  to  Prof.  McBride,  botanical 
expert  at  the  University  of  Iowa,  for  his  opin- 
ion (as  expert)  as  to  its  age,  etc. 

In  a  letter  from  him  to  Commissioner  Dey, 
May  19.  1896,  he  states: 
*"I  judge  that  the  tree  when  felled  was  [125- 
seventy  years  old.  Its  history  runs  aboui  as 
follows:  Fifty- nine  years  ago  it  received  an  in- 
Jury  (blaze?)  of  which  a  scar  persists.  The 
tree  at  the  time  was  about  eleven  years  (11-16) 
old.  and  not  to  exceed,  bark  included,  Zi 
inches  thick.  I  say  about  eleven  years,  for  it 
takes  some  years  not  recorded  on  the  section 
for  a  tree  to  attain  6  feet  in  height.  Twenty- 
five  years  later  the  tree  had  added  about  i^ 
incites  to  its  radius.  The  next  seventeen  years 
a  little  more  than  1  inch  to  the  radius,  making 
the  diameter  of  the  wood  (bark  not  counted) 
about  Si  to  8^  inches.  8ince  this  another  inch 
of  wood  has  been  added  to  the  radius.  Call- 
ing this  seventeen  years  (it  is  more  rather  than 
less,  as  the  annual  increment  is  constantly 
smaller),  we  have  the  total  since  the  scar,  fifty- 
nine  years," 

This  oak  tree,  as  shown  by  Prof.  McBride, 
at  a  point  where  section  examined  by  him  was 
cut.  was  8i  to  8i  Inches  in  diameter  when 
fifty-three  to  fifty-eight  years  old.  Being  sev* 
enty  to  seventy  five  years  old.  it  would  have 
been  twenty-four  to  iwenly-nine  years  old  in 
1850,  and  its  diameter  where  blaze  was  found 
could  not  have  exceeded  6  inches.  As  the 
blaze  shows  a  face  of  fuUy  8  inches,  it  is  evi- 
dent it  could  not  have  been  cut  on  a  tree  with 
a  diameter  of  only  6  inches.  The  diame 
ter  of  this  tree  at  base,  where  "B  X"  mark 
was  found,  is  now  15  inches.  Applying  the 
proportionate  growth  of  tree  as  shown  by 
Prof.  McBride,  and  its  diameter  at  base  could 
not  have  exceeded  8.5  inches  forty-six  years 
ago,  and  its  size  was  not  sufficient  to  have  re- 
ceived the  blaze  now  shown. 

Regarding  the  elm  tree,  also  claimed  to  be  » 
witness  tree  for  the  original  Hendershott  62d- 
mile  point.  This  tree  also  hasalarse  blaze 
about  4  feet  from  the  ground.  Nothine 
whatever  was  shown  to  prove  that  it  ever  had 
any  mark  upon  it  (prior  to  the  time  of  a  pri- 
vate survey  made  in  1898)  other  than  the  char- 
acters *'8  28."  The  letter  •'8,- if  it  ever  ex- 
isted, is  now  totally  obliterated.  The  figure  *'2" 
is  still  plainly  discernible,  and  a  part  of  the 
upper  portion  of  a  figure  *'8"  to  the  right  of  the 
*'d  can  also  be  traced.  Nothing  was  shown 
to  prove  that  it  was  ever  marked  at  its  base 
with  the  letters  '*B  L."  as  it  should  have  been 
were  it  a  Hendershott  witness  tree.  *Dil-[126^ 
igent  search  had  evidently  been  made  at  some 
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time  for  this  mark,  as  is  plainly  evid'^nced  by 
the  chopping  at  its  base,  and  bad  tlie  proper 
marks  ever  been  found  it  is  quite  certain  the 
facts  would  have  been  in.  evidence  before  the 
commissioners. 

The  Hendershott  notes  show  that  at  80  links 
eastward  of  the  52d-mile  point  the  bank  of  a 
pond  was  reached,  and  that  the  pond  itself 
was  250  links  in  width,  making  a  distance  of 
280  links  from  the  53d  mile  point  to  the  east 
bank  of  pond.  The  bank  of  this  pond  directly 
east  of  the  52d-mile  point,  claimed  to  be  wit- 
nessed by  the  "elm  and  oak,"  has  evidently 
moved  eastward  to  some  extent  since  1850,  as 
shown  by  the  present  conditions.  Measure- 
ments made  by  the  commissioners  show  that 
280  links  eastward  from  the  point  claimed  as 
the  Hendershott  52d  mile  point  reach  a  point 
69  links  east  of  the  present  bank  of  the  pond. 
Thirty  chains  east  of  their  62d-mile  point,  ns 
seen  by  their  notes,  the  Hendershott  line 
crossed  the  *'Stokes"  field  fence.  The  line  of 
this  fence  is  still  plainly  visible.  A  line 
straight  from  the  52d  mile  point,  claimed  to  be 
witnessed  by  the  **elm  and  oak,"  to  tiie  54lb 
mile  point  will  pass  at  least  70  feet  sotith  of 
the  "Stokes"  fence  line,  as  noted  by  Hendei- 
shott.  For  more  than  thirty  years,  and  after 
the  establishing  of  the  boundary  line  by  Hen- 
dershott and  Minor,  it  is  claimed  a  road  was 
maintained  and  worked  as  a  Missouri  road  be- 
tween the  52d  and  54th  mile  points,  and  that 
until  within  the  past  five  years  this  fact  was 
never  questioned.  It  is  claimed  that  the  line 
recognized  by  parties  living  on  both  sides  of 
the  boundary  as  being  the  Hendershott  line 
since  his  survey  and  until  within  the  past  few 
years  is  now  plainly  shown  for  a  very  consider- 
able distance  between  the  52d  and  53d  mile 
points  by  the  line  of  what  is  known  as  the 
••Fugate  fence  line.  It  is  claimed  this  fence 
was  put  up  by  one  Fugate,  the  owner  of  land 
in  and  a  resident  of  Iowa  (and  who  was  also  a 
surveyor),  and  who,  living  as  he  did  close  to 
the  line  and  present  when  the  Hendershott 
survey  was  made,  probably  knew  where  the 
true  line  was  and  placed  his  fence  on  that  line. 
This  line  yery  closely  {agrees  with  a  line  run- 
ning directly  from  Sullivan's  52d-mile  point  to 
127]the54th-mile  point,  *the  lust  named  hav- 
ing been  satisfactorily  identified  and  located  by 
the.  commissioners.  It  is  claimed  to  be  im- 
probable that  Fugate  placed  his  fence  north  of 
the  proper  line. 

The  commissioners  most  carefully  considered 
All  the  conditions  relating  to  the  point  claimed 
to  be  the  Hendershott  52d-roile  point  and  wit- 
nessed by  the  *'elm  and  oak,"  but  the  more  the 
matter  was  weighed  the  stronger  became  their 
conclusion  that  tbe  trees  mentioned  could  not 
have  been  the  witness  trees  as  claimed.  Coinci- 
dences of  position  constitute  their  claim.  It  is 
proper  here  to  state  that  within  a  short  dis- 
tance to  the  north  of  the  52d-mile  point  as 
established  by  the  commissioners  are  the 
stumps  of  an  elm  and  burr  oak  which  agree 
as  well  as  do  the  other  elm  and  oak  as  to  dis- 
tance from  the  51st-mile  point,  better  as  to 
topographical  conditions,  and  are  very  similar 
as  to  the  relative  position  required  by  the  field 
notes  for  the  witnesses  to  the  52d-mile  point. 
The  commissioners  have  no  idea  that  these 
Btumpa  referred  to  were  those  of  Hendershott's 


witness  trees,  but  make  this  statement  to  show 
that  coincidences  such  as  shown  by  the  "elm 
and  oak"  are  not  impossible.     To  have  crossed 
the  "Stokes"  fence,  in  a  distance  of  80  chains, 
starting  from  the  supposititious  52d-mile  i>oint 
claimed  to  be  witnessed  by  the  elm  and  oak» 
an  angle  of  at  least  2*"  to  the  left  would  have 
been  necessary,  and  also  another  anele  to  the 
right  equally  great  in  order  to  run  directly  to 
the  54thmile  point.  Hendershott*s  notes  make 
no  mention  of  any  such  angles.    The  angle 
recorded  as  having  been  made  at  the  52dmile 
point  was  29'  to  the  north,  the  course  having 
been  changed  according  to  the  Hendershott 
notes,  from  N.   89"  16'  E.   to  N.  88'  47'  K 
We  are  satisfied,  from  personal  investigatioa 
and  from  points  found  and    referred  to  our 
base  line,  that  the  original  Sullivan  line  can 
be  readily  traced  from  this  51st-mile  point  to 
his    52d  mile    point,  and    we  believe  it  very 
probable  that  the  Hendershott  line  between  tbe 
52d  and  54th  mile  points    is   nearly  identical 
with  the  Sullivan  line.    Whilst  we  did    not 
adopt  the  Sullivan  line    between  the  points 
named,  very  good  reasons   could    haye  been 
given  for  doing  so.      The  Hendershott  notes 
make  no  mention  of  Sullivan's  line  after  leaving 
his  49ih-mile  *point  until  his  54th-mile  [1 28 
point  was  reached.    They  make  no  mention  of 
findivg  Sullivan's  53d-mile  point  or  of  any  trees 
on  his  line:  but  thev  say  in  their  report  {Mu- 
souri  V.   Iowa,  51  U.  S.  10  How.  4  [13:  304]) 
that  they  "discovered  abundant  blazes    and 
many  witness  trees  which  enabled  us  to  find 
and  remark  the  said  (Sullivan)  line,  as  directed 
by  this  honorable  court."  Also  on  page  7  FHOS], 
same  report,  it  is  stated:  **But  in  heavybodieB 
of  timber  no  difficulty  was  experienced  in  disea^' 
ei'ing  evidences  of  tlie  precise  locution  of  the  {^mV 
\\'v?iTi)  line,  not  only  by  blazes,  but  by  line  and 
witness  tree."  (Italics  are  ours.)  And  on  the  sama 
page,  "The  general  topography  of  the  country, 
and  especially  the  crossing   of  the  streams, 
greatly  facilitated  us  in  following  the  line,  and 
and  in  some  instances,  when  confirmed  by  the 
old  blazes,  enabled  us  to  establish  it  with  suf- 
ficient   certainty."      Commencing    some    10 
chains  east  of  the  51st-mile  point,  the  country 
through  which  the  boundary  line  passes  was 
and  is  heavily  timbered,  and,  as  before  stated, 
the  Sullivan  line  in  the  timber  is  at  this  tim« 
readily  to  be  found.     The  inference  that  th« 
Hendershott  line  eastward  from  the  5l6t  mil« 
was  nearly  identical  with  the  Sullivan  line  la 
quite  as  strong  as  the  contrary,  notwithstanding 
no    mention    is  made  by  Hendershott  of    tbe 
Sullivan  line  after  leaving  a  point  6.20  chains 
east  of  the  49th-mile  point  until  reaching  the 
54th-mile  point. 

The  Sullivan  line,  between  the  51st  and  5dd 
mile  points,  as  shown  by  his  field  notes,  crossed 
the  east  fork  of  Grand  river  (now  called  Wel- 
don)  three  times.  This  line  now,  by  reason  of 
changes  in  the  bed  of  the  stream,  will  cross  the 
Weldon  five  times.  With  the  exception  of  the 
"elm  and  oak,"  there  were  no  traditional  or  ap- 
parent evidences  claimed  as  indicating  the 
original  location  of  the  Hendershott  and  Minor 
52(lmile  point.  A  line  run  eastward  with  the 
bearings  given  by  tbe  Hendershott  notes  from 
their  51st  mile  point  would  pass  at  least  40  feet 
south  of  the  point  indicated  by  the  "elm  and 
oak."    A  line  run  eastward,  as  per  the  Hender- 
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•i^ott  notes,  from  the  i>o{nt  claimed  as  the  Uen- 
dershott  and  Minor  52d-mne  point  would  pass 
at  least  90  feet  south  of  their  54th-mile  point. 
The  commissioners  carefully  considered  all  the 
comparatively  authentic  traces  of  the  Uender- 
129]shott  line,  together  *with  the  topograph- 
ical conditions  given  in  the  notes  of  the  survey. 
Between  the  oSd  and  54th  mile  points  were 
found  evidences  of  the  Hendershott  line, 
which  were  satisfactory,  and  the  line  estab- 
lished by  us  was  run  from  the  54thmile  point, 
which,  as  before  stated,  was  identified .  directly 
to  the  52dmile  point  and  passing  through  the 
points  found  between  the  58d  and  64th  mile 
points.  The  Hendershott  notes  show  a  line 
direct  from  the  52d  to  the  54th  mile  point. 

The  line  as  finally  established  and  marked  by 
us  between  ihe52d  and58d  mile  points  is  north 
of  the  boundary  line  as  claimed  for  Iowa  and 
Boath  of  that  line  as  claimed  by  Missouri,  and, 
as  it  happens,  veiy  nearly  equally  divides  the 
narrow  territory  in  dispute,  altnough  there 
was  no  intention  to  compromise  the  difference. 
We  are  satisfied  that  the  line,  as  established 
bj  us  between  the  53d  and  54th  mile  points,  is 
very  nearly,  if  not  identical  with,  the  original 
Uendershott  line  and  in  accordance  with  the 
marks  of  that  survejr.  The  same  line  was  pro- 
duced to  the  52d-mile  point,  notwithstanding 
U  passes  considerably  south  of  the  plainly  in- 
dicated Sullivan  line.  The  52dmile  point,  as 
established  and  marked  by  us,  was  placed  as 
Dearly  as  possible  in  accordance  with  the  notes 
of  the  Hendershott  survey,  evidenced  by  the 
width  of  the  pond  and  also  its  distance  from 
the  "Stokes"  fence  line. 

The  field  notes  of  the  Hendershott  and 
Minor  survey  show  as  follows: 

"At  6.80  chains  eastward  from  the  Hender- 
abott  42dmile  point  Sullivan's  42dmile  point 
was  found  and  course  changed  at  that  point 
from  N.  88"  53'  E.  to  N.  89^  06'  E. 

'*6. 87  chains  eastward  of  Hendershott's  43d- 
'fnile  point  Sullivan's  43d-mile  point  was  found 
and  course  cbaneed  at  that  point  from  N.  89*" 
16'  E.  to  N.  89*  47'  E. 

"7.00  chains  eastward  of  Hendershott's  44th 
mile  point  Sullivan's  44th  mile  point  was  found 
and  course  changed  at  that  point  from  N.  89* 
47' E.  toN.89*9'E. 

"6.20  chains  eastward  from  Hendershott's 
49th-mile  point  Sullivan's 49th-mile  point  was 
found  and  course  chanc^ed  at  that  point  from 
N.  89*  9'  E.  to  N.  89"  16'  E. 

"4.07  chains  eastward  of  Hendershott's  54th- 
130]  mile  point  Sullivan's  54th-mile  *point 
was  found  and  course  changed  at  that  point 
from  N.  89''  16'  E.  to  N.  89"  2'  E. 

"2.53  chains  eastward  of  Hendershott's  58th* 
mile  point  Sullivan's  58th  mile  point  was  found 
and  course  changed  at  that  point  from  N.  89* 
y  E  to  N.  89*  27'  E." 

In  each  Instance  it  will  be  seen  that  the  Hen- 
dershott courses  are  changed  at  the  Sullivan 
mile  points.  The  decree  of  your  honorable 
court  made  January  8.  1851,  declared  that  the 
line  should  be  direct  between  each  Hendershott 
mile  point,  and  it  is  evident  that  the  actual 
■courses  between  the  points  referred  to  above 
are  not  in  accordance  with  the  recorded 
courses.  It  was  found  by  reference  to  our 
bate  line  in  all  cases  where  the  field  notes 
abow  a  straight  line  between  such  points  that 
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when  the  distance  recorded  as  a  straight  line 
was  2  or  more  miles  the  line  is  actually  a  curve. 
The  ordinates  measured  from  the  base  line  do 
not  show  any  regular  rate  of  curvature,  and 
the  curves  themselves  swing  to  the  south  and 
then  to  the  north,  the  base  line  crossing  the 
boundary  line  three  times  in  20  miles.  The 
greatest  distance  of  base  line  from  boundary 
line  is  at  the  55th-mile  point,  which  is  about 
247  feet  north  of  base.  The  40thmile  point  is 
160  feet  south  and  the  60th-mile  point  153  feet 
south  of  base. 

It  is  difficult  to  account  for  the  discrepancies 
found  between  the  recorded  line  as  shown  in 
Hendershott's  notes  and  the  line  actually  found. 
It  is  quite  possible  that  the  irregularities  cither 
grew  out  of  the  inaccuracy  of  the  solar  com- 
pass used  on  the  survey,  or  an  inaccurate  use 
of  the  instrument  itself. 

We  were  surprised  at  the  facility  with  which 
the  Sullivan  line  could  at  the  time  of  our  sur- 
vey be  traced  for  considerable  distances  along 
the  20  miles  of  line  included  in  our  operations. 
Of  21  mile  points  from  the  40th  to  the  60th, 
inclusive,  Sullivan  had  witness  trees  for  15. 
Some  of  those  witness  trees  can  now  l)e  found, 
and  also  well-defined  line  trees  mentioned  by 
him.  On  Hendershott's  line  only  8  mile  poinis 
out  of  the  21  referred  to  were  witnessed  by 
trees.  Had  the  care  shown  by  Sullivan  ii^  mark- 
ing his  line  been  exercised  by  Hendersliott 
and  Minor  the  line  of  the  latter  would  have 
been  much  more  fully  *and  satisfactorily [131 
defined.  The  hurried  manner  in  which  the 
work  of  the  Hendershott  survey  was  performed 
(151  miles  of  relocation,  in  addition  to  random 
lines  having  been  accomplished  in  thirty  days) 
mav  in  some  measure  account  for  the  great 
lack  of  witness  trees  and  other  evidences  neces- 
sary for  an  actual  location  of  the  boundary 
line  of  1850.  We  are  inclined  to  the  opinion 
that,  so  far  as  regards  the  80  miles  mentioned, 
the  Sullivan  line  can  be  as  readily  relocated  as 
can  the  Hendershott  line. 

The  decree  of  your  honorable  court  re- 
quires that  the  line  relocated  by  us  shall  be 
marked  with  durable  monuments.  Twenty- 
one  mile  points  included  in  the  line  relocated, 
being  from  the  40th  to  the  60th  mile  inclusive, 
are  now  marked  as  required.  The  40th,  50th, 
and  60th  miles  are  marked  with  the  cast-iron 
monuments  originally  placed  by  Hendershott 
and  Minor,  in  1850.  Mile  points  intermediate 
are  marked  with  stone  monuments.  These  are 
of  the  best  quality  of  Missouri  red  granite,  are 
12  inches  square,  and  from  6'  3'  to  6'  6'  in 
length.  The  stones  stand  2'  above  ground 
(this  portion  being  hammer-dressed)  and  are 
well  finished  in  every  particular.  On  the  north 
side  of  each  stone  is  plainly  cut  the  word 
"Iowa,"  on  the  south  side  the  word  "Missouri," 
on  the  east  side  the  words  "State  line,"  and  on 
the  west  side  the  figures  denoting  the  number 
of  the  mile  point. 

The  iron  monuments  were  reset  so  as  to  show 
about  18  inches  above  nound.  The  granite 
monuments  were  set  with  great  care,  their 
apices  being  exactly  on  the  Tine.  They  were 
well  rammed  when  placed  in  the  ground  and 
will  need  no  witness  trees.  Their  weight  av- 
erages 1,050  pounds  each,  and  we  think  they 
can  safely  be  pronounced  both  durable  and 
permanent.    The  amount  paid  for  them  in- 
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eludes  all  freffi:ht  charges  and  expenses  of  de- 
livery and  setting. 

Attached  hereto  (Appendix    B)  is  »  state- 
ment of  the  expenses  consequent  upon  the  re- 
location and   marking  thai    portion   of    the 
boundary  line  between  the  40th  and  60th  mile 
points,  which  statement  is   respectfully  sub- 
mitted for  the  action  of  your  honorable  body. 
Attached  hereto  (Appendix  C)  is  a  photo- 
1321i^raph  of  •the  section  of  the  oak  tree  ex- 
amined and  reported  on  by  Prof.  McBride. 
James  Harding,  Comm'rfor  Missouri, 
Peter  A.  Dey,  Comm'r  for  Iowa, 
Dwight  C.  Morgan,  of  Illinois. 
Chicago,  Hi.  Sep.  18, 1806. 

Appendix  A. 
U.  8.  Coast  and  Geodetic  Survey. 

Satina,  Kansas,  June  20,  1896. 
Gen.   James  Harding.  Hon.    Peter  A.  Dey, 

Dwight  C.  Morgan,  Esq.,  Commissioners  in 

the  matter  of  the  boundary  line  between  the 

states  of  Missouri  and  Iowa. 

Dear  Sirs:  I  have  the  honor  to  submit  the 
following  report  upon  the  operations  con- 
ducted under  my  direction  for  the  purpose  of 
enabling  you  to  locate  and  mark  by  ''durable 
monuments,"  as  required  by  the  decree  of  the 
Supreme  Court  of  the  United  States  dated  Feb- 
ruary 8,  1896,  that  portion  of  the  boundary 
line  between  the  states  of  Missouri  and  Iowa 
which  lies  between  the  40th  and  60th  mile 
posts  east  of  the  old  northwest  corner  of  Mis- 
souri, as  marked  in  1850  l)y  H.  B.  Hender- 
shott  and  W.  G.  Minor,  commissioner;*. 

It  appears  unnecessary  for  me  to  make  any 
mention  in  this  report  of  the  antecedent  cir- 
cumstances leading  up  to  this  survey,  as  you 
are  well  acquainted  with  them,  and  will,  no 
doubt,  take  occasion  to  allude  to  them  in  your 
own  report  to  the  Supreme  Court. 

I  therefore  pass  at  once  to  my  own  work. 

Your  t>oard  having  applied  to  General  W.  W. 
Duffleld,  superintendent  of  the  United  States 
Coast  and  Geod(  tic  Survey,  for  the  detail  of  an 
officer  to  make  the  necessary  surveys,  I  was  se- 
lected for  that  duty,  and  Mr.  A.  L.  Baldwin, 
also  of  the  Coast  and  Geodetic  Survey,  was 
assigned  to  the  party  as  assistant  observer. 

In  compliance  with  the  request  of  your 
board,  received  through  Mr.  Morgan,  we  met 
133]  you  on  April  8,  1896.  at  Davis  •City. 
Iowa.  A  preliminary  inspection  of  the  west- 
ern portion  of  the  field  of  work  was  made  on 
that  day  and  the  organization  of  the  party  was 
completed  by  engaging  laborers  and  teams. 

On  the  following  day  the  whole  party  was 
transferred  to  the  village  of  Pleasanton. Iowa, 
that  place  being  centrally  located  for  the  west- 
ern half  of  the  work,  as  it  is  directly  on  the 
boundary  and  Just  east  of  the45lh-mife  post. 

A  partial  examination  of  the  line,  as  iden- 
tified by  more  or  less  reliable  traditions  cur- 
rent in  its  neighborhood,  made  it  evident  that 
its  course  in  many  places  deviated  widely  from 
the  description  given  in  the  field  notes  attached 
to  the  report  of  the  former  commission.  Mis- 
tauri  v.  Iowa,  51  U.  S.  10  How.  1  [18:  803]. 

Not  only  do  the  bearings  differ  from  those 
recorded  in  that  report,  but  portions  of  the 
line  which  are  there  called  straight  were  found 
to  be  curved  or  composed  of  broken  lines. 

Under  tbeee  condiUoof  H  seemed  inexpedi- 
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ent  to  attempt  to  reproduce  upon  the  groual 
the  courses  and  distances  of  the  former  survey. 

Such  an  attempt  would  undoubtedly  have 
led  to  serious  confusion,  and  would  have  fur- 
nished little  information  of  real  yalue,  while 
the  labor  of  making  the  necessary  correctioDt- 
would  have  been  excessive. 

In  place  of  that  undesirable  plan  I  adopted, 
with  your  approval,  the  method  of  measuring 
a  base  line  straight  across  the  country  for  the 
20  miles  to  be  surveyed. 

All  of  the  old  points  which  were  recovered 
and  all  new  points  which  it  became  necessary 
to  locate  upon  the  ground  were  directly  re- 
ferred to  the  base  line,  which,  from  a  mathe- 
matical point  of  view,  is  the  axis  of  abscissa 
in  a  system  of  rectangular  co  ordinates. 

It  seems  scarcely  necessary  to  mention  the 
advantages  which  this  method  affords  in  point 
of  simplicity  and  accuracy  of  work,  but  it  may 
do  no  harm  to  allude  very  briefly  to  a  few  of 
them. 

Thus  the  relative  positions  and  bearings  of 
different  portions  of  the  boundary  can  be 
readily  found  with  far  greater  precision  than 
would  otlierwise  be  easily  practicable. 

Moreover,  in  this  system  of  work  each  point 
of  the 'boundary  is  fixed  independently  ri3^ 
of  every  other  point,  all  being  directly  referred 
to  the  base  line.  This  characteristic  permite 
any  desired  local  correction  to  be  made  at  any 
point  without  necessarily  affecting  points  on 
either  side,  a  feature  which  I  consider  very  es- 
sential in  work  of  this  character.  The  baseline 
was  so  selected  as  to  lie  along  the  general  direc- 
tion of  the  boundary,  which  in  fact  crosses  it 
three  times,  11  of  the  91  monuments  being 
north  of  the  base  and  the  other  10  south  of  it. 

This  statement  well  illustrates  both  the 
irregularity  of  the  boundary  and  the  fact  that 
the  base  line  is  very  close  to  the  general  direc- 
tion of  the  line. 

Another  important  consideration  in  the  selec- 
tion of  the  base  line  was  to  make  it  past 
through  the  towns  of  Pleasanton  and  Lineville 
without  meeting  obstructions  and  without 
damaging  private  property. 

This  was  successfully  accomplished,  and  in 
the  whole  course  of  the  line  remarkably  little 
tree  cutting  was  needful.  The  base  line  was 
ranged  out  with  an  8-inch  theodolite,  the  stand- 
ards of  which  were  high  enough  to  permit  the 
telescope  to  transit.  The  telescope  was  of  ex- 
cellent quality  and  was  provided  with  an  eye- 
piece micrometer,  by  means  of  which  slight 
deviations  from  the  straight  line  could  be 
measured  and  corrected. 

As  the  work  of  locating  the  base  line  ad- 
vanced eastward  the  party  was  moved  to  Line- 
ville, Iowa,  -which  town  is  situated  just  north 
of  the  boundary  line  and  between  the  56th  and 
57th  mile  posts,  and  thenceforward  operations 
were  conducted  from  either  Lineville  or  Plea- 
santon. as  was  found  more  convenient  from 
time  to  time. 

As  soon  as  the  line  was  opened,  and  even 
before  the  final  adjustment  of  its  eastern  ter- 
minus, the  linear  measurement  was  begun  by 
Mr.  Baldwin,  with  the  assistance  of  the  com- 
missioners, working  westward  from  the  east 
end  of  the  base,  near  the  60-mile  monument. 

When  about  5i  miles  had  been  so  measured 
I  was  ready  to  take  personal  charge  of  the 
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metsurement,  and  began  at  the  west  end  of 
the  base,  near  the  40  mile  monument,  working 
tliaice  eastward  to  a  junction  with  the  line 
•bore  mentioned. 

130]  *The  system  of  measurement  employed 
was  that  ordinarily  used  in  the  coast  and  geo- 
detic survey  for  direct  measures  not  requiring 
the  base  apparatus. 

A  narrow  steel  tape,  25  meters  in  length  be- 
tween end  marks,  was  stretched  under  a  ten- 
•km  of  10  kilogrammes,  as  indicated  by  a 
spring  balance  attached  to  one  end  of  the  tape. 
The  successive  tape- lengths  were  marked  on 
atakea  driven  into  the  ground. 

As  the  tape  necessarily  follows  very  closely 
the  inclination  of  the  ground.the  horizontal  dis- 
tance will  be  less  than  the  measured  distance. 
And  the  correction  for  slope  must  be  com- 
poted  for  each  tape  length,  the  difference  of 
beigbt  between  the  ends  being  determined  by 
•pint-level.  The  very  irregular  profile  of  this 
Ime  made  these  differences  of  height  unusu- 
mllj  great,  aud  correspondingly  increased  the 
amount  of  correction. 

A    small    correction    for  catenary    is   also 
necessary  when  the  tape  swings  clear  of  the 

Sound,  the  "sag*' of  the  tape  slightly  decreas- 
g  the  distance  between  its  ends.  Further. 
«a  all  metallic  measures  vary  in  length  with 
•changes  of  temperature,  it  is  necessary  to  ap- 
ply a  correction  for  such  variations,  the  length 
•of  the  tape  being  known  at  the  temperature  of 
-sero^  centigrade. 

Temperatures  were  accordingly  noted  at 
frequent  intervals,  usually  at  every  fourth 
tape. 

The  direct  measurement  was  completed  on 
llav  8th,  although  the  eastern  part  of  the  line 
had  still  to  be  levelled. 

The  computations  were  at  once  taken  in 
hand  and  the  resulting  distances  were  fur- 
nished you  as  rapidly  as  possible. 

These  results,  for  present  purposes  and  as 
•compared  with  ordinary  measures,  may  be 
considered  practically  ezact,and  they  show  that 
the  chain  used  by  tne  surveyors  of  1850  was 
too  long,  probably  from  the  combined  effects 
of  abrasion  and  of  high  temperature. 

The  distances  between  such  of  the  old  points 
«i  were  recovered  are  nearly  always  too  great. 
The  ratio  of  excess  is  not  constant,  as,  indeed, 
would  hardly  be  expected,  out  shows  a  ten- 
•dency  to  increase  in  going  from  west  to  east. 

A  marked  exception  to  this  rule  of  excess  in 
distance  is  found  in  the  52d  mile.  The  eastern 
136]end  of  this  mile  *was  not  recovered,  but 
was  found  with  reasonable  certainty  from 
various  considerations,  while  the  reputed  point 
at  the  western  end  was  recovered.  The  mile 
•o  determined  is  noticeably  less  than  a  statute 
mile.  The  western  part  of  this  mile  traverses 
a  very  steep,  rough,  and  wooded  country,  while 
its  eastern  part  crossed  the  Weldon  river  three 
times  in  1850. 

These  natural  difficulties  in  the  way  of  ac- 
cnnite  measurement  probably  caused  the  short- 
ago  in  this  particular  mile. 

In  my  own  work  I  found  it  desirable  to 
avoid  the  direct  measurement  of  this  mile, 
which  is  even  more  unfavorable  now  than  in 
1850, the  Weldon  having  changed  its  course  suf- 
ficiently to  cross  the  base  Hoe  five  times  at 
present. 

For  this  purpose  a  branch  base  about  •}  of  1 
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mile  in  length  was  measured  on  the  flat  ground 
east  of  the  Weldon,  and  the  distance  across  the 
brokeu  section  was  then  obtained  with  great 
precision  by  triangulation.  The  distances 
across  the  Grand  river  and  Little  river  were 
also  obtained  by  triangulatioS. 

Whenever  in  the  course  of  the  measurement 
we  passed  a  point  which  itwas  desirable  to  refer 
to  the  base  line,  the  point  at  which  its  rectan- 
gular ordinate  met  the  base  line  was  noted 
and  the  length  of  the  ordinate  itself  was  mea- 
sured. The  relative  positions  of  these  various 
points  thus  became  known,  including  not  only 
such  of  the  mile  points  as  could  be  identified, 
but  also  numerous  objects  commonly  reputed 
to  mark  the  boundary,  as  fences,  trees,  stones, 
etc. 

As  far  as  possible  in  connection  with  the 
measurement,  notes  were  made  to  provide  ma- 
terial for  a  topographic  sketch  of  the  strip  of 
country  traversed  by  the  boundary. 

As  stated  above,  the  measurement  was  com- 
pleted on  May  8th.  As  rapidly  as  the  reduc- 
tions were  computed  the  places  for  the  mile 
stones  were  marked  on  the  ground  from  the 
40th  to  the  49th. 

The  weather,  which  up  to  that  time  had  been 
generally  favorable,  now  became  very  wet. 
The  frequent  and  heavy  rains  seriously  inter- 
fered with  the  work,  and  rendered  progress 
across  the  country  very  slow,  the  roads  being 
nearly  impassable  and  the  fords  quite  so.  On 
May  18th  the  exigencies  of  the  regular  work 
of  coast  and  geodetic  survey  *compelled[  137 
the  detachment  of  Mr.  A.  L.  Baldwin,  who  had 
rendered  energetic  and  efficient  assistance  in 
the  work. 

On  the  same  day  I  moved  from  Pleasanton 
to  Lineville  to  resume  work  on  the  eastern 

Fart  of  the  line.  In  the  intervals  between  rains 
completed  the  levels,  and,  after  computing 
the  distances,  marked  the  places  for  the  mile 
posts,  a  work  in  regard  to  which  further  de- 
tails will  be  given.  The  topographic  notes 
were  also  completed. 

In  order  to  furnish  as  much  information  as 
possible  in  regard  to  this  portion  of  the 
boundary  line,  observations  for  the  approxi- 
mate determination  of  the  latitude  and  longi- 
tude and  the  astronomical  azimuth  or  bearing 
of  the  base  line  were  made  at  Pleasanton  and 
at  Lineville. 

Bad  weather  interfered  with  the  observa- 
tions at  Pleasanton,  and  at  Lineville  the  lack 
of  time  and  unfavorable  local  conditions  some- 
what fleeted  the  precision  of  the  results, 
which  answer,  however,  the  purpose  desired. 
Latitude  and  azimuth  were  obtained  by  obser- 
vations on  Polaris  (a  Urs®  Minoris)  with  the 
theodolite.  Time  was  obtained  by  sextant  ob- 
servations of  the  sun,  using  a  mercurial  horizon 
and  the  method  of  equal  altitudea.  For  longi- 
tude the  local  time  was  compared  with  the 
railroad  telegraphic  time  signals.  It  remains 
for  me  only  to  state  briefly  the  old  points 
which  were  recovered  and  the  conditions 
which,  under  your  decisions,  governed  the 
location  of  those  points  which  were  not 
identified  by  local  marks. 

The  40th,  the  50th.  and  the  60th  mile  poinU 
were  found  marked  by  the  iron  monuments 
placed  there  bv  commissioners  Hendershott 
and  Minor  in  1850.  There  was  some  dispute 
aa  to  whether  No.  80  was  In  its  original  poai- 


lST-140  HuruEUE  CODST  of  the  Umitkd  States.  Oct.  TiBif, 

tloD  or  DOt,  but  tbe  weight  or  eTidence  and  Uie  60.  in  the  maoDer  required  bftbeOeld  noteaot 

GonllDuit;  of  tbe  Iradilional  lioeon  either  aide  ISSO. 

of  it  indicated  pretrr  coDCluBiveJy  that  it  bad  Wblle  tbia  work  wae  in  progress  tutay  oi 

never  bvcn  liUiurbed.  the  iDhabilantB   along  th«   line  aaked  tbal  ad 

ThcremBiniDgpniQtBwereorigiDallj'roarked  ditional  pointa, intermediate  between  Ibe  milo 

byatakes,  Bomeiiniei  witueased.  points,    might  be  furuiahed   them,  and   witb 

No.   42,    while    not  direoUy    identifled    by  your  approval  Ihia  was  done, 

marks,  was  satisFacturily  recovered  bv  mcnna  Iq    accordance     with    the    decree    of    Ihn 

of   a  "line  tree"  4  chains  W.    and  by    lopo-  Supreme  Court  dated  January  B.  1851.  audi 

graphical  notes  at  crossing  of  Grand  river,  as  points  were  always  placed  on  the  BtTaii;lit  linu 

shown  in  original  record.  between  tbe  adjacent  mile   posts.     The  flnftl 

138]     'No.  44  was  restored  by  measurement  observations  were  made  on  the  afternoon  of 

from  tbe    two   wilneEs    trees,    the    decaying  June  lillli.  and    the    Instruments   were  then 

stumps  of  both  of  which  were  found.  pncked,   and   on   the   ISIb    were  shipped  to 

Ho.  40  was  also  identified  by  tbe  slumps  of  AVashinglon. 

both  wiinees  trees.  1  left  Llnevilie  on  June  IStb,  also,  to  rn- 

No.  51  WH8  marked  by  a  "mound  and  pit."  sume    my   regular   duties  in    the    coaat    ao<) 

which  have  been  accepted  for  years  as  the  true  geodetic  survey, 

marks.  In  closing  this  report  permit  me  to  exprea* 

No.  01  waa   marked   by  a  stone,   and  was  my  npprecialion  of  tbe  uniform  courieaj  and 

further  idenilQed  by  one  witness  tree.  consideralion  shown  my  assistant  and  mysell 

No.  08  was  recovered  by  traces  of  theslnket  by  all  the  members  of  tbe  commlssloD.  and  mj 

In  adilition  to  the  remains  of  tbe  wittjess  tree,  hope  that  our  earnest  labors  In  this  interesting 

and  Ibe  point  eslablisbed  by  J.  C.  Sullivan  In  work  have  proved  satisfactory  in  metbodj  and 

I81S  was  also  found  a  liiiie  further  east,  and  results,  and  that  they  may  t>e  instrumental  !• 

also  ibe  stump  of  an  elm  tree,  noted  as  a  "tine  permanently  settling  this  controversy, 

tree"  in  both  Suillvan  and  Hendersliott  notes,  The  appended  pagea  give  in  summarized  forik 

being  4.10  chains  W.  of  HendersUott's  S8th-  the  results  of  the  observations  and  measure 

mite    point.     The  remaining   points  were  lO'  menia,  as  well  aa  tbe  mathematical   formulik 

CBied  in  the  following  manner:  employed.            Respectfully  submitted. 

No.  41  was  placed  midway  on  line  between  "'  "  " 

40  and  42. 

No.  m  was  so  placed  aa    to    preserve  Ibe  Fiirty. 

relations  with  43  and  44  required  by  the  field  Appkkd«  A 

notes  of  1850,  »^d  after  being  so  located  i*  as  ^.^    following  table  (fives  tbe  bearings  »<, 

found  to  agree  with  the  Btump  of  the  witness  ^j^ancea  between  the  successive  mile  posts  ol 

*'M°°A*'™"ri''.^n^^i^^"^*'i  M'i      f.v     .      .  Ihe  Missouri  Iowa  boundary  "from  the  [I4tt 

No   45  WM  placed  in  the  middle  of  the  street  ^o,^,  ,„  ,[,^  go,^  ^i,^         „/jl,p  joitjai  p^im  a, 

™i  HI 'Tn.^!*=h™n  „ ?t, '""h  "T^'  T^lt  the  said  mile  posts  were  relocHled  and  marke.t 
middle  i me  U  Bbown  "  the  bonndary  on  the  ,,  j,^^,  H»rdioe.  Peter  A.  Dey.  and  Dwigb* 
offlclalplatof  the  town  on  file  at  tbe  county   (/  Mnronn  r-fimmissinTHT^   in  iRflfl 

r;','  *?."  "V ssrJL"*"*  ""*  "■ ""  TK:.r<;".Tgr,,  io';,"' ™.,  u^u, 

.m.giiiB  10  theWll  mik  of  .  mem  .nil  lo  tlif  ne.ie.l  b.lf  toot,  .nd  II. 

uS„ZTS^Xl>'l°SiS°X^°;.r^   >«.•";«•   o-.^.u,b.,.,h.  .„„..  ,o„,.- 

No.  47  ...  pl.ced  .1  tie  proper  di.l.oce  oj       ,         „„,„  ft,a,„„„„„,  ,t,„„^  „„„, 
.    lioe   drawn    straight   from   4S    we.lw.rii    J^^         ,    „,„.„.i.,i._.-    .     an'   .ne.n.   rtni 
tbniiiuh  a  witnessed  eection  corner  between  47   w^St  ^70°duee^t  etc. 
*  «     Jo  _       1      J       .V  II        ij  The  eonvergeni^  of   the  meridi.os  t.  44i 

belt.™  47^n5  M  '   "''"''  '"  "='  ""•      Tbe   be.ring.   golo,i 

H     Ko  J.  .   1  J^'t  J     .  I   . .     t  .1,      west,  or  back  azimuths,  are  therefore  in  each 

™.nH  ™  iX  li  thl^w  1^  "«'^?^«*^^L"'*  case  tht^e  fourths  of  a  minute  greater  than  tb/ 

pond  or  lakein  the  W'ldon  bottom  agreeing   «„i,,n  or  dirprt  aTlmniha 

with  ibetopograpbic  description  given  by  the  eM«'D  or  aireet  aiimotns. 

former  commiBsinners  and  on   a  line  agreeing 

asclosely  as  possible  with  all  of  Ibe  apparently 

authentic  traces  of  the  line  surveyed  in  16S0. 

No.  53  waa  placed  a  mile  west  of  54  on  the 
straight  line  between  52  and  64. 
130]  "No,  5S  waa  placed  a  mile  east  of  64 
on  tbe  extension  of  tbe  line  drawn  from  64 
through  a  witnessed  stone  at  tbe  corner  com- 
mon to  Wayne  and  Decatur  countiea,  Iowa. 

Nob.  66  and  57  were  placed  at  mile  distances 
on  tbe  strnight  line  drawn  from  56  through  an 
iron  pin  at  the  southwest  corner  of  tbe  streets 
aurrounding  the  public  square  at  Lineville, 
which  pin  waa  universally  accepted  aa  a  point 
marking  the  boundary.  Unsuccessful  aearch 
was  also  made  for  tbe  remains  of  a  wooden 
post  which  formerly  stood  a  little  further 
east  j 

JVa  S9  WMM  placed  midway  between  68  and ' 


State  op  MissouRt  v.  State  of  Iovjl. 


141]         'OffitUfrvm  Bant  Line. 


5B.      11.3- 


». 


Kott  en  the  Eedvetion  and  Retvltt  of  tJie  AUro- 

nomieal  Otutermtioni  at  LineHUe,  loiea. 

For  liiitude  the  observed  altitudes  of  Polaris 

were  reduced  by  Ibe  method   and  table  givep 

OD  page  534  of  lie  American  Epbemeris,  with 

tbe  result: 

ApprozlmaM  latitude- to-  W'.fl. 


ComparisoDS  of  locnl  mean  time,  obtained  by 
sextant  DbEerTalJona  of  the  auu,  nltb  railroad 
time  signals,  gave  the  following  result: 

Approximate  ioasttude  (W.  of  Oreeiiwlobi— S3° 


jl-ttip  azimuth     of  tbe  star  at  the  Instant  otobser- 

t— Ihehouranele      "  «  « 

D- tbo  declination      "  '•  " 

*—  the  latitude  of  the  place. 

ResultlDE  aElmutb  at  btue  line  -  80°  21'  U*  east 
of  Dortb. 

These  results  transferred  to  the 
at  each  end  of  tbis  20-mlie  sectit 
fotlowiDg: 

Lat.      Lonir.  

--■"■■  -"i'-i'l? 


the 


9tra[gbCllD« 


...10    34.8    93   ! 
point 


PhotogTKpb  of  a  section  of  the  oak  tree  at  the  52d-mlle  point,  supposed  to  be  wftnen  tree  In 
the  Iowa- Missouri  boundarj.    The  darli  Hue  Itidlcates  tbe  size  of  Ibe  slem  Otty  years  ago. 


143]  'Appendix  B.  1 

Account  of  eipenses  tacidcal  to  tbe  relocation 

and  remaiklDg  the  boundaij  line  between  lliel 
166  V.  8. 


states  of  Missouri  and  Iowa  from  the  40th  lo 
tbe  60ib  mile  point,  under  decree  of  tbe  Su- 
preme Court  of  the  United  Stales,  February 


143-145 


Supreme  Court  or  thb  United  States. 


Oct.  Term, 


iPaT  of  engineers: 
W.  C.  Hodffkins  (TJ.  S.  Geodetio 

Survey  Corps) 74  days^rt  $5.00.. $870  00 
A.  L.  Baldwin  ( U. S.  Geoderic  Sur- 
vey Corpe)  41  day8(^  So.OO 205  00 

Transportation  from  WasbinRton, 

D.  C 77  76 

**             to  Salina,  Kansas      41  U 
Freiirht  on  Instruments  returned 
to  Washington 8  32 

702  21 

Pay  of  one  assistant  (14  days  ®  $2.50)  and 

laborers 190  60 

Subsistence  of  parties  In  field 42175 

Hire  of  teams  and  drivers  and  feed  for 

teams. ...» 842  26 

Paid  for  eighteen  granite  monuments  in 

place 922  00 

>fl8ceilaneous  expenses  paid  (teleffram^ 

townsbip  plats,  signal  materials,  clerical 

work  and  typewriting,  repairs  of  iostru- 

ments,  storage,  etc..  etc.) 171  W) 

Advertising,  Missouri  and  Iowa 138  80 

•Commissioners: 

James  Harding  comm.  for  Mis- 
souri, 78  days  (d$  10.0U 780  00 

James    Harding,    traveling   ex- 
penses   161  85 

941  85 

Peter  A.  Dey.  comm.  for  Iowa,  00 

days^flO.OO 600  00 

Peter  A.  I)ey«  traveling  expenses. . .  189  47 

789  47 

J> wight  C.  Morgan,  comm.  46  days  ® 

$10.00 460  00 

*•               *•       travpling  expen- 
ses   198  63 

65863 

Total $5.278  66 

144]  *And  it  is  ordered,  adjudged,  and  de* 
creed  that  the  boundary  line  between  said  states 
of  Missouri  and  Iowa  in  controversy  herein  be, 
and  it  is  hereby,  established  and  declared  to  be 
as  delineated  and  set  forth  in  said  report 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  compensation  and  expenses  of  the 
-commissioners  and  expenditures  attendant 
upon  the  discharge  of  their  duties  be,  and  they 
are  hereby,  allowed  at  the  sum  of  tive  thousand, 
two  hundred  and  seventy-three  dollars  and 
flftysix  cents  ($5,273.56),  in  accordance  with 
their  report  as  confirmed  as  aforesaid,  and  that 
aaid  charges  and  expenses  with  the  costs  of  this 
suit  to  be  taxed  be  equally  divided  between  the 
parties  hereto. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  clerk  of  this  court  forthwith 
transmit  to  the  chief  ma^stratesof  the  states  of 
Missouri  and  Iowa  copies  of  this  decree,  duly 
authenticated  under  the  seal  of  this  court. 


BERNHARD  HU8SMAN,  Piff,  inBrr,, 

V. 

WILLIAM  H.  DURHAM. 

(See  8.  a  Reporter*8  ed.  144-160.) 

Federal  gvestion—privity  between  elaimanti  of 
land— title  under  patent-privity — tax  $cUe$. 

1.    A  state  decision  that  an  equitable  title  appar- 


ently conveyed  by  proceedings  In  the  United 
States  Land  01£ce  was  of  no  effect,  and  tax  tirlet 
based  tbereon  of  no  validitv.  denies  a  right 
claimed  under  authority  of  tbe  United  States,  and 
presents  er  Federal  question. 
2.  Under  the  tax  law  of  Iowa  there  is  no  privity 
between  the  holder  of  tbe  fee  and  one  who  claims 
a  tax  title  upon  the  land. 

8.  The  legal  title  created  by  the  issue  of  a  patent 
for  public  lands  relates  back  only  to  the  pay- 
ment of  the  money  therefor,  and  not  to  the  time 
when  the  certificate  of  location  was  issued. 

4.  Where  one  has  dealt  with  tbe  government  on  tbe 
assumption  that  a  departmental  adjudication 
was  binding,  another  not  in  privity  with  the 
former  cannot  challenge  his  acceptance  of  that 
adjudication. 

5.  While  the  title  remains  in  the  government, 
public  lands  are  not  subject  to  state  taxation, 
and  tax  sales  and  tax  deeds  thereof  are  void;  and 
one  8ui)6equently  acquiring  title  thereto  can  con- 
test their  validity. 

[No.  66.] 

Argued  and  Submitted  Januarif  5,  1897,    De- 
cided January  18,  1897, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment  of  that 
Court  affirming  a  decree  of  the  District  Court 
of  Carroll  Couniy,  Iowa,  in  favor  of  William 
H.  Durham,  plaintiff,  against  Bemhard  Huss- 
man,  defendant,  quieting  the  title  o/  the  plain- 
tiff as  against  the  defendant  to  certain  land. 
There  was  also  a  motion  to  dismiss.  Affirmed, 
See  same  case  below,  88  Iowa,  29. 

Statement  by  Mr.  Justice  Brewer: 
This  case  comes  up  on  error  to  the  supreme 
court  of  the  state  of  Iowa.  The  facta  are 
these:  On  May  19,  1858,  Robert  Craig  lo- 
cated bounty  land  warrant  No.  27,911,  issued 
to  William  Long  under  the  act  of  Congress 
of  March  8,  1855  (10  Stat,  at  L.  701),  upon 
the  land  in  controversy,  and  obtained  from 
the  proper  land  officer  a  certificate  of  location. 
This  certificate  was  recorded  in  the  office  of 
the  recorder  of  Carroll  county,  the  county 
in  which  tbe  land  is  situatea.  No  patent 
was  issued  thereon.  On  February  1,  1864, 
the  Secretary  of  the  Interior  canceled  the 
land  warrant  under  authority  of  an  act  of 
Congress,  of  date  June  28,  1860  (12  SUt.  at 
L.  90).  This  act  provided  that  whenever 
it  should  appear  that  any  land  warrant  was 
loet  or  destroyed,  whether  the  same  had  been 
sold  or  assigned  by  the  warrantee  or  not, 
the  Secretary  of  tbe  Interior  should  cause  a 
new  warrant  to  be  issued,  which  new  war- 
rant should  have  all  the  force  and  effect  of 
the  original, and  upon  such  action  the  origi- 
nal warrant  was  to  be  deemed  and  held  to 
be  null  and  void,  and  any  assignment  thereof 
fraudulent ;  and  further,  that  *"  no  patent  shall 
ever  issue  for  any  land  located  therewith, 
unless  such  presumption  of  fraud  in  the 


NoTB.— jif  to  jwrifdictUm  of  Federal  ooe^  gtate 
eourt$:  neeeatUy  of  Federal  quettion;  what  constitutes 
Federal  Question,— uoe  note  to  Hamblln  v.  Western 
Land  Co.  97: 287. 

^f  to  pre-emjtlion  rights,  see  note  to  United  States 
V.  Fitzgerald,  10:  78S. 

Thai  patents  for  land  may  he  set  aside  for  fraud,  see 
note  to  Miller  v.  Kerr,  5: 88L' 

As  to  errors  In  smveye  and  descriptions  inpatents 

^64 


for  lands,  howconsLruedy  see  note  to  Watts  v.  Ltnd- 
sey,  6:423. 

Am  to  sale  of  lands  for  taxes:  strict  complianee  with 
statute  necessary,— see  note  to  Williams  v.  Peyton, 
4:518. 

As  to  when  taxes  {OegaUu  assessea  canhereeorered 
back,  see  note  to  Erskine  v.  Van  A  ntdale,  21:  88l 

As  to  direct  taxes,  see  note  to  Scboley  v.  Baw, 
28:90. 

164  U.& 


tase. 


HUSSMAIV  Y.  DimHAM. 
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«i|^iiient  be  removed  by  due  proof  that  the 
Mune  was  executed  by  the  warrantee  in  good 
Xaith  and  for  a  valuable  consideration.**  The 
M  lection  author!  zed  ihe  Secretary  toprcscril)e 
146]  *8uch  rules  and  rei^^ulalions  as  might 
be  appropriate  for  carrying;  the  act  into  ef- 
fect. It  was  alleij^ed  in  the  petition  filed  in 
this  case  that  the  assignment  on  the  warrant 
purporting  to  be  that  of  Long,  the  warrantee, 
was  a  forgery,  and  this  allegation  was  ad- 
mitted by  the  defendant.  The  action  of 
tbe  Secretary  was  taken  without,  so  far  as 
appears,  any  notice  to  Robert  Craig.  Noth- 
ins  was  done  either  in  the  local  land  office 
or  In  tbe  Land  Department  at  Washington  to 
formally  cancel  the  certificate  of  location. 
Up  to  the  year  1886  the  records  of  the  Land 
Department  showed  on  their  face  a  full 
Maitable  title  passing  to  Robert  Craig  by 
▼irtue  of  his  certificate  of  location  and  pay- 
ment therefor  in  a  land  warrant.  During 
these  years  the  land  was  subjected  to  taxa- 
tion by  tbe  officers  of  Carroll  county,  Iowa, 
«nd  was  sold  for  nonpayment  of  taxes ;  and 
tbe  titles  under  such  tax  sales  passed  to 
Bornhard  Hussman,  defendant  below. 

In  1886  William  H.  Durham,  plaintiff 
below,  having  obtained  conveyances  from 
Craig,  applied  to  the  land  department  for 
leave  to  purchase  the  land  upon  payment  of 
tbe  regular  price.      This  application   was 

Kmted  under  authority  of  rule  41  of  the 
mirtment  of  the  Interior,    published  on 
July  90,  1875,  which  reads  as  follows: 

When  a  valid  entry  is  withheld  from  pat- 
•ent  on  account  of  the  objectionable  character 
xif  the  warrant  located  thereon,  the  parties 
In  interest  may  procure  the  issuance  of  a 


validity,  it  is  apparent  that  a  right  claimed 
under  the  authority  of  the  United  States  was 
denied,  and  therefore  this  court  has  juris- 
diction. 

On  the  merits  of  the  case  we  remark  that 
while  it  is  undoubtedly  true  that  when  the 
full  equitable  title  has  passed  from  the  gov- 
ernment, even  prior  to  the  issue  of  a  patent 
conveying  the  legal  title,  the  land  is  sub- 
ject to  state  taxation  {Carroll  v.  8affard,  44 
U.  8.  8  How.  441  [11 :  6711 ;  Witherspoon  v. 
Dunean,  71  U.  8.  4  Wall.  210  [18:  339]), 
yet,  until  such  equitable  title  has  passed 
and  while  the  land  is  still  subject  to  the 
control  of  the  government,  it  is  beyond  the 
reach  of  the  state's  power  to  tax.  Kansoi 
P.  R.  Co.  V.  Preseott,  83  U.  S.  16  Wall. 
603  [21 :  873]  ;  Union  P.  R,  Co.  v.  MeSfiane, 
89  U.  8.  23  Wall.  444  [22 :  747] ;  Tucker  v. 
Ferguson,  89  U.  8.  22  Wall,  527,  672  [22: 
805,  815]  ;  Central  Colorado  Impivv.  Co.  ▼. 
Pueblo  County  Comrs.  96  U.  8.  259  [24:  4951. 
Therefore  the  validity  of  the  tax  titles  held 
by  plaintiff  in  error  depends  upon  the  ques- 
tion whether  the  equitable  title  to  the  land 
had  passed   from  the  government  to  Craig. 

We  remark,  in  the  second  place,  that  under 
such  a  tax  law  as  exists  in  Iowa  there  is  no 
privity  between  the  holder  of  the  fee  and 
one  who  claims  a  tax  title  upon  the  land. 
The  latter  title  is  not  derived  from  but  in 
antagonism  to  the  former.  The  holder  of 
the  latter  is  not  a  priyr  in  estate  with  the 
holder  of  the  former.  Neither  owes  any  dutv 
to  the  other,  nor  is  *estopped  from  mak  [148 
ing  any  claim  as  against  the  other.  Hefner  v. 
Northwestern  Mut.  L.  In».  Co.  128  U.  8.  747, 
751  [81 :  309,  311]  ;  Turner  v.  Smith,  81  U. 


patent  by  filing  in  the  office  for  the  district  f^  JLY^Vn^  rJ^uI^^^  'T^n    il«         ^' 

In  which  the  land  is  situated  an  acceptable  ^^J^.Tw  ^in'  u  J^^fn  th  Jt  on  Vh^L,,-.  of 

substitute  for  the  said  warrant.     The  substi-  ^  ?//ii'/'yu??uil^.^^^^                    ilt^!  ^ 

tation  must  be  made  in  the  name  of  the  origi  -  f.  P^f  "1  ^^L^n^^  L  L7/w^  i&Hni^w^ 

M^i  i.rw..*»*    •M^  «•<«•  ^^^.{af  rv#  A  «<i»*nnf  wic  time  whou  the  certificate  of  location  was 

^h^i^;  kfnH  nf  Li?n  ilLiil  tnn^^^^  «M«ed-    A  title  by  relation  extends  no  fur- 

S^«  «lt2f  of  wu^Lir^^^  ther  backwards  than  to  the  inception  of  the 

to  the  class  of  lands  embraced  in  tbe  entry,  ^q^j^^^le  right.    If  noequitable  fight  passed 

The  money,  $160,  was  paid  by  Durham  in  by  the  surrender  of  the  land  warrant  and  the 

1888,  and  a  patent  issued,  of  date  October  3,  certificate  of  location  in  1858,  but  only  by 

1889.  to  Robert  Craig,  his  heirs  and  assigns,  the  payment  of  the  money  in  1888,  the  legal 
It  recited  a  payment  by  *'F.  M.  Hunter,  title  created  by  the  issue  of  the  patent  has  no 
trustee  for  Robert  Craig,"  and  was  delivered  relation  back  of  this  later  day.  In  other 
to  said  trustee,  to  be  held  until  the  rights  words,  the  United  States  does  not  part  with 
■of  these  parties  could  be  judicially  deter-  its  rights  until  it  has  actually  received 
mined.  Thereupon  Durham  commenced  this  payment,  and  if  by  mistake,  inadvertence, 
«uit  in  the  district  court  of  Carroll  county,  or  fraud  a  certificate  of  location  (which  is 
Iowa,  to  quiet  his  title  as  against  the  de-  equivalent  to  a  receipt)  is  issued  when  in 
fendant,  holding  the  tax  titles.  The  district  fact  no  consideration  has  been  received, 
1471. court  entered  *a  decree  in  his  favor,  no  equitable  title  is  passed  thereby;  and  a 
which  was  affirmed  by  the  supreme  court.  88  conveyance  of  the  legal  title  does  not  operate 
Iowa,  29.  by  relation  back  of  Uie  time  when  the  actual 

consideration   is  paid.     These  views  have 

Mr.  C*  C*  Cole  for  plaintifiF  in  error.  been  recognized  in  Iowa,  as  elsewhere.  Thus. 

Memn.  C.  C.  Nourae  and  Bareroft  db  Mc-  in  Reynolds  v.    Plymouth  County,  55  Iowa, 


90.  it  appeared  that  certain  forged  and  coun- 
terfeit agricultural  college  scrip  was  located 
upon  a  tract  of  land,  and  that,  after  the  is- 
sue of  the  certificate  of  location  and  before 
any  patent,   state  taxes  were  assessed  and 


iktughan  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

A  motion  to  dismiss  was  submitted  by  the 
•defendant  in  error,  but  as  the  supreme  court  levied  thereon.  Thereafter  the  forgery  was 
-of  tbe  state  held  that  the  equitable  title  ap-  discovered,  the  locator  substituted  genuine 
parently  conveyed  by  the  proceedings  in  the  scrip  or  money,  and  a  patent  was  issued. 
United  States  Land  Office  in  185S  was  of  no  The  court  held  that  the  taxes  thus  assessed 
^ect,  and  the  tax  titles  based  thereon  of  no  and  levied  during  the  interval  between  tbe 

tM  U.  S.  U.  8.,  Book  41.  42  ^^flW 
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original  illegal  entry  and  location  and  the  such  deeds.     No  estoppel  can  be  iBToked 

subsequent  substitution  of  genuine  scrip  or  against  the  pluintiff.      Ilis  title  dates  from 

money  were  invalid,  saying:     ''In  order  to  the  time  of  payment  in  1888.     The  defend- 

protect  a  title,  or  to  attain  the  ends  of  jus-  ant  does  not  hold  under  him  and  has  no  tax 

tice,  the  courts  will,  under  the  doctrine  of  title  arising  subsequently  thereto, 

relation,  which  is  a  fiction  of  law,  hold  that  With  respect  to  the  suggestion  of  counsel 

a  title  began  at  the  date  of  an  entry  or  loca-  that  it  is  a  hardship  that  one  who  has  changed 

tion  upon  the  public  lauds.     But  this  doc-  wild  land  into  a  farm  and  greatly  improved 

trine  cannot  be  invoked  to  burden  the  holder  it  should,  after  the  lapse  of  many  years,  be 

of  a  title,  and  require  him,  in  yiolation  of  deprived  of  the  benefit  of  those  improve- 

justice,  to  pay  taxes  when  he  held  neither  ments  by  reason  of  an  undisclosed  defect  in 

the  equity  nor  title  of  the  lands.  *!    A  similar  the  record  title,  it  is  suflScient  to  say  that 

doctrine  was  announced  in  Colder  v.  Keegan,  there  is  nothing  in  this  record  to  indicate 

80  Wis.  126.    See  also  Gibson  y.  ChouUau^  80  that  the  defendant  eyer  made  any  improye- 

149]U.  S.  13  Wall.  92  [20 :  534],  *in  which  ments  or  expended  a  dollar  otherwise  than 

this  court,  on  page  101  [537],  said:     ''The  in  paying  for  the  tax  title.     We  cannot,  of 

error  of  the  learned  court  consisted  in  oyer-  course,  take  ^he  intimation  of  counsel  in  the 

looking  the  fact  that  the  doctrine  of  relation  brief  as  evidence  of  a  fact  not  appearing  on 

is  a  fiction  of  law  adopted  by  the  courts  the  record.     Further,  so  far  as  the  money 

solely  for  the  purposes  of  justice,  and  is  only  paid  for  taxes  is  concerned,  it  is  familiar 

applied  for  the  security  and  protection  of  law  that  a  purchaser  of  a  tax  title  takes  all 

persons  who  stand  in  some  privity  with  the  the  chances.      There  is  no  warranty  on  the 

party  that  initiated  proceedings  for  the  land  part  of  the  state.    Beyond  this,  the  statutea 

and  acquired  the  equitable  claim  or  right  to  of  Idwa  contemplate. a  return  of  taxes  when 

the  title.     The  defendants  in  this  case  were  it  is  disclosed  that  the  land  was  not  subject 

strangers  to  that  party  and  to  his  equitable  to  taxation.      1  McClain's  Key.  Stat.  1888, 

claim,  or  equitable  title,  as  it  is  termed,  p.  353,  §  1387.      We  see  no  error  in  the  de- 

not  connecting;  themselves  with  it  by  any  cision  of  the  supreme  court  of  Iowa,  and  it 

yalid  transfer  from  the  original  or  any  subse-  is  therefore  affirmed, 
quent  holder.^ 

It  is,  howeyer,  said  by  counsel  for  plain*  _^^ 
tiff  in  error  that,  as  it  does  not  appear  that 

SrthrsL?re7a^y  Kelnffi  ttt  ''^l'  ^^^^f^Stl^^^  ^kVt^lf^'"^ 

signment  was  a  forgery,  and  the  order  direct-  ^^^    COMPANY.  Pljf.  in  Err., 

ingthecancelation.cannotberegardedasbind-  ,^  „  ^^^,«  ^    ^.    ^.^       ^.     ,   ^  «r 

ing  upon  Craig  or  affecting  the  righu  vested  W.  H.  ELLIS,  by  His  Next  Friend,  H.  W. 

in  him  by  the  surrender  of  the  land  warrant  Ellis, 
and  the  issue  of  the  location  certificate.     In 

other  words,  as  in  this  respect  the  Secretary  (See  8.  C.  Reporter's  ed.  150-168.) 
of  the  Interior  is  a  tribunal  with  limited  and 
special  jurisdiction,  proof  of  notice  to  the  par- 
ties i uterested  is  essential  to  sustai n  the  val id-  Unconstitutional  state  statute— corporations  ar9 
Ity  of  any  adjudication.    Not  questioning  the  pernons — clasaijication, 

proposition  of  law,  as  thus  stated,  there  are  ,     *******     .^            ♦♦^    ^  »   *^ 

r»or<..,ffi^i»««^  »»o«T^.«  ♦«  wn  «r.»i{^oKnu«r  ♦«  1*    A  state  statute  imposing  anattorDey*8  fee  not 

two  sufficient  answers  to  its  applicability  to  ^  ^^^^^  ^^^  ,^  adduTon  to  costn,  upon  raUway 

the  present  case:    First,  as  Craig  and  those  corporations  omitting  to   pay    certain  claima 

claiming  under  him  thereafter  dealt  with  the  within  a  certain  time  after  preseatation.  wbiob 

government  upon  the  assumption  that  the  ad-  applies  to  no  other  corporations  or  individuals,  is 

Judication  was  binding,  one   who  is  not  in  unconstitutional  as  denying  to  them  the  equal 

privity  with  them  cannot  challenge  their  ac-  protection  of  the  laws. 

eeptance  of  that  adjudication  ;  and,  secondly,  2.   Corporations  are  persons  within  the  proyisiona 

on  the  record  the  parties  hereto  have  admitted  of  the  14th  Amendment;    and  a   state  has  n» 

that  the  assignment  of  the  warrant  by  Long  more  power  to  deny  to  them  the  equal  protee* 

to   Craig  was  a   forgery.      Craig  therefore  tion  of  the  law  than  it  has  to  indiviauaJ  citiaena. 

had  no  title  to  the  warrant,  and  this  formal  3.    Classification  to  relioye  a  law  from  the  charge 

surrender  by  him  of  the  instrument  was  an  of  a  denial  of  equal  protection  cannot  be  made 

invalid   act,  neither  defeating   the    title   of  arbitrarily,  but  must  be  based  upon  some  differ* 

Long,  nor  releasing  the  government  from  its  sotb.-As  to  retrotvecUve  statuUs,  vhen  vaHd^ 

promise  to  convey  to  Long,  or  his  genuine  see  note  ^  Otoe  County  v.  Baldwin.  28: 83L 

assignee,  the  specified  number  of  acres.  Vested  riohts  defined;  how  affected  by  subsequent 

The   case   therefore   stands  in  this    way :  reveal  of  statute,— see  note  to  Fletcher  y.  Peck« 

Confessedly,  though  a  formal  certificate  of  3: 182. 

location  was  issued  in  1858,  there  was  then  Am  to  eorporations^  when  deemed  citizens  or  per^ 

in  fact  no  payment  for  the  land,  and  the  goy  ^ons,  see  note  to  United  States  v.  Amedy,  6: 602. 

crnment  received  nothing  until  1888.     Dur  As  to  cUizenship  of  corporation*.  wUh  rtference 

160]ing  these  intervenfng  years. ♦whatever  i?^';*?**^^'*^^^'^'^*^?^^.^!?^!!/^^^ 

might  hfye  appeared  upon  the  face  of  the  rec-  'Xl^m^'s^^^'"'^''''           and  Hope  Ins.  Co. 

ord    the  legal  and  the  equitable  title  both  re  '^^  ^^  attor^^»  'compensation  continoent  on  sue 

maiced  in  the  government.      The  land  was  cess  or  from  proceed*  of  suit:  a  fixed  sum  or  a  per- 

therefore  not  subject  to  state  taxation.     Tax  centaae;  purchase  of  interest  in  the  suit  or  nUtjeU  of 

sales  and  tax  deeds  issued  during  that  time  utioation  by  attomev.— see  note  to  MoMicken  v. 

were  void.    The  defendant  took  nothing  b}  Perin,  lb:  604. 
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wbioh  bears  a  Just  and  proper  relation  to 
the  attempted  ola»iflcHtioD. 

[No.  133.] 

Bnimittid  November  3, 1896,    Decided  January 

18,  1897. 

IN  ERROR  to  tbe  Supreme  Court  of  the  state 
of  Texas  to  review  the  judgment  of  that  court 
ifflrming  the  judgment  of  the  State  Court  of 
)f  Civil  Appeals,  which  affirmed  the  judgment 
if  tbe  state  District  Court  in  favor  of  the  plain- 
tiff, W.  H.  Ellis,  against  the  Gulf,  Colorado, 
kttantaFe  Railway  Company  for  damages  for 
I  oolt  killed  by  that  company,  and  for  an  at- 
loroey's  fee  of  $10,  under  tbe  law  of  Texas  of 
Ipril  5, 1869.  Eeverted,  and  case  remanded  for 
farther  proceedings. 
See  same  case  below,  87  Tex.  19. 

Statement  by  Mr.  Justice  Brewer: 

On  Agril  5,  1889,  the  legislature  of  the 
itAte  of  Texas  passed  this  act : 

" Sec.  1.  Beit  enacted  by  the  Ugitlature of  the 
fkUe  of  Texan,  That  after  the  time  that  this 
ict  shall  take  efTect  any  person  in  this  state 
IwTiDg  a  valid  bona  tide  claim  for  personal 
wrvices  rendered  or  labor  done,  or  for  dam- 
igea,  or  for  overcharges  on  freiglit,  or  claims 
for  stock  killed  or  injured  bv  the  train  of  any 
railway  comnany,  provided  that  such  claim 
for  stock  killed  or  injured  shall  be  presented 
o  the  agent  of  tbe  company  nearest  to  the 
)oiDt  where  such  stock  was  killed  or  injured, 
igainst  any  railway  corporation  operating  a 
mllroad  in  this  state,  and  the  amount  of  such 
tiaim  does  not  exceed  $50,  may  present  the 
ame.  verified  by  hisatDdavit,  for  payment  to 
Lftllsuch  corporation  by  filing  *it  with  any 
tation  agent  of  such  corporation  in  abycoun- 
y  where  suit  may  be  instituted  for  the  same, 
.nd  if,  at  the  expiration  of  thirty  days  after 
uch  presentation,  such  claim  has  not  been 
laid  or  satisfied,  he  may  immediately  insti- 
ute  suit  thereon  in  the  proper  court :  and  if 
16  shall  finally  establish  his  claim,  and  ob- 
ain  judgment  for  the  full  amount  thereof,  as 
)re8entea  for  payment  to  such  corporation 
n  auch  court,  or  any  court  to  which  the  s\iit 
nay  have  been  appealed,  he  shall  be  entitled 
o  recover  the  amount  of  such  claim  and  all 
XMts  of  suit,  and  in  addition  thereto  all  rea- 
lonable  attorney's  fees,  provided  he  has  an 
ittorney  employed  Id  his  case,  not  to  exceed 
(10,  to  be  assessed  and  awarded  by  the  court 
w  jury  trying  the  issue."  Sayles'g  Tex.  Civ. 
)tat.  Supp.  p.  768,  art.  4266a. 

On  October  9,  1«90,  defendant  in  error 
commenced  this  action  before  a  justice  of 
he  peace  to  recover  (50  for  a  colt  killed 
>T  the  railway  company.  The  complaint 
dlaired  presentation  and  nonpayment,  as  re- 
|uired  by  the  act,  and  demanifed  (10  attor- 
ley  fee.  The  company  answered  admitting 
{Tery thing  except  the  claim  for  the  attorney 
'ee.  The  case  passed,  after  judgment  in 
"iaTor  of  the  plaintiff  for  the  amount  claimed 
md  an  attorney  fee  of  $10,  through  the  dis- 
rlct  court  and  the  court  of  civil  appeals,  to 
iie  lupreme  court  of  the  state,  by  which,  on 
Hay  10,  1894,  the  judgment  against  the  com- 
jany  was  affirmed.  87  Tex.  19.  To  reverse 
nxch  judgment  the  company  sued  out  this 
ivrlt  of  error. 

166  r.8. 


Mee^rs.  E.  D.  Kenna  and  J.  W.  Terry 

for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  single  question  in  this  case  is  the  con- 
stitutionality of  the  act  allowing  attorney 
fees.  The  contention  is  that  it  operates  to  de- 
prive the  railroad  companies  of  property  with- 
out *due  process  of  law,  and  denies  to[153 
them  the  equal  protection  of  the  law,  in  that 
it  singles  them  out  of  all  citizens  and  cor- 
porations, and  requires  them  to  pay  in  ceriain 
cases  attorney  fees  to  the  parties  successfully 
suing  them,  while  it  gives  to  them  no  like 
or  corresponding  benefit.  Only  against  rail- 
road companies  is  such  exaction  made,  and 
only  in  certain  cases. 

We  have  not  been  favored  with  any  argu- 
ment or  brief  from  the  defendant  in  error. 
Doubtless  he  believed,  and  justly,  that  noth- 
ing could  be  added  to  the  arguments  so  fully 
and  strongly  made  in  support  of  the  consti- 
tutionality of  this  law  in  the  respective  opin- 
ions of  the  two  highest  courts  of  the  state. 

The  supreme  court  of  the  state  considered 
this  statute  as  a  whole  and  held  it  valid, 
and  as  such  it  is  presented  to  us  for  consid- 
eration. Considered  as  such,  it  is  simply  a 
statute  imposing  a  penalty  upon  railroad 
corporations  for  a  failure  to  pay  certain  debts. 
No  individuals  are  thus  punished,  and  no 
other  corporations.  The  act  singles  out  a 
certain  class  of  debtors  and  punishes  them 
when  for  like  delinquencies  it  punishes  no 
others.  They  are  not  treated  as  other  debtors, 
or  equally  with  other  debtors.  They  cannot 
appeal  to  the  courts  as  other  litigants  under 
like  conditions  and  with  like  protection.  If 
litigation  terminates  adversely  to  them,  they 
are  mulcted  in  the  attorneys*  feet  of  the 
successful  plaintiff ;  if  it  terminates  in  their 
favor,  they  recover  no  attorneys'  fees.  It  ia 
no  sufilcient  answer  to  say  that  tliey  are  pun- 
ished only  when  adjudged  to  be  in  the  wrong. 
They  do  not  enter  the  courts  upon  equal  terms. 
They  must  pay  attorneys'  fees  if  wrong  ;  they 
do  not  recover  anv  if  right;  while  their  ad- 
versaries recover  If  right  and  pay  nothing  if 
wrong.  In  the  suits,  therefore,  to  which  they 
are  parties  they  arc  discriminated  against, 
and  are  not  treated  as  others.  Tiiey  do  not 
stand  equal  before  the  law.  They  do  not 
receive  its  equal  protection.  All  this  la 
obvious  from  a  mere  inspection  of  the  stat- 
ute. 

It  is  true  the  amount  of  the  attorney's  fee 
which  may  be  charged  is  small,  but  if  the 
state  has  the  power  to  thus  mulct  them  in  a 
small  amount  it  has  equal  power  to  do  so  in 
a  larger  s\im.  The  matter  of  amount  does  not 
determine  the  question *of  right,  and  the[154r 
party  who  has  a  legal  right  may  insist  upon 
it,  if  only  a  shilling  be  involved.  As  well 
said  by  >lr.  Justice  Bradley  in  Boyd  v.  United 
States,  116  U.  8.  616,  635  [29:  746,  752]: 
**  Illegitimate  and  unconstitutional  practices, 
get  their  first  footing  in  that  way,  namely, 
by  silent  approaches  and  slight  deviations 
from  legal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering  to  the  rule  that 
constitutional  provisions  for  the  security  of 
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person  and  property  should  bo  liberally  con- 
strued. A  close  and  literal  construction  de- 
prives them  of  half  their  efficacy,  and  leads 
to  gradual  depreciation  of  the  right,  as  if  it 
consisted  more  in  sound  than  in  substance. 
It  is  the  duty  of  courts  to  be  watchful  for  the 
constitutional  rierhts  of  the  citizens  and 
against  any  steal tliy  encroachments  thereon. 
Their  motto  should  be  obnta  principiis." 

While  good  faith  and  a  knowledge  of  ex- 
isting conditions  on  the  part  of  a  legislature 
is  to  be  presumed,  vet  to  carry  that  presump- 
tion to  the  extent  of  always  holding  that  there 
must  be  some  undisclosed  and  unknown  rea 
son  for  subjecting  certain  individuals  or  cor- 
porations to  hostUe  and  discriminating  legis- 
lation is  to  make  the  protecting  clauses  of  the 
14th  Amendment  a  mere  rope  of  sand,  in  no 
manner  restraining  state  action. 

It  is  well  settled  that  corporations  are  per- 
sons within  the  provisions  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States. 
^nta  Clara  County  T.  SoutTiem  P.  B.  Co. 
118  U.  S.  894  [30 :  118]  ;  Pembina  Consol.  Sil- 
ver Min,  d  M,  Co,  v.  Penmylvania,  125  U. 
fi.  181,  189  [31 :  650,  654,  2  Inters.  Com. 
Rep.  24]  ;  Missouri  P.  72.  Co.  t.  Mackey,  127 
U.  S.  205  [82 :  107]  ;  Minnenpolis  <t  St.  L.  R 
Co.  V.  Hernck,  127  U.  S.  210  [32  :  109]  ;  Minn- 
Mvolis  dt  JSt.  L.  R  Co.  V.  Beckwith,  129  U.  S. 
^6  [32 :  5851  ;  Charlotte,  C.  db  A.  R.  Co.  v. 
Oibbes,  142  U.  8.  386  [85 :  1051]  ;  Covington 
di  L.  Tump,  Road  Co.  t.  Sandford,  164  U. 
8.  578  [<yit€,  560].  The  righU  and  securi- 
ties guariftnteed  to  persons  by  that  instru- 
ment cannot  be  disregarded  in  respect  to  these 
artificial  entities  called  corporations  any  more 
than  they  can  be  in  respect  to  the  individuals 
who  are  the  equitable  owners  of  the  property 
belonging  to  such  corporations.  A  state  has 
no  more  power  to  deny  to  corporations  the 
«q\ial  protection  of  the  law  than  it  has  to 
individual  citizens. 

155]  *6ut  it  is  said  that  it  is  not  within  the 
scope  of  the  14th  Amendment  to  withhold  from 
states  the  power  of  classification,  and  that  if 
the  law  deals  alike  with  all  of  a  certain  class 
it  is  not  obnoxious  to  the  charge  of  a  denial 
of  equal  protection.  While,  as  a  general 
proposition,  this  is  undeniably  true  {Ilayes 
T.  Missouri,  120  U.  8.  68  [30 :  578]  ;  MissouH 
P.  R  Co.  v.  Mackey,  127  U.  8.  205  [82 :  107]  ; 
WaUtan  v.  Ntvin,  128  CJ.  8.  578  [32 :  5441  ; 
BeWs  Gap  R  Co.  v.  Pennsylvania,  134  U.  8. 
1W2  [88 :  892]  :  PaHIU  Exp.  Co.  v.  Seibert,  142 
U.  8.  839  [35:  1085,  8  Inters.  Com.  Rep. 
«10]  ;  Oioim  v.  Tieman,  148  U.  8.  657  [87 : 
^99]  ;  Columbus  8.  R  Co.  v.  Wright,  151  U. 
8.  470  [38 :  238]  ;  Marchant  v.  Pennsylvania 
B.  Co.  153  U.  8.  880  [88:  751]  ;  Si.  Louis  d 
S.  F.  B.  Co.  V.  Mathews,  165  U.  8.  1  [ante, 
p.  25l])  ,yet  it  is  equally  true  that  such  classi- 
fication cannot  be  maide  arbitrarily.  The 
state  may  not  say  that  all  white  men  shall  be 
subjected  to  the  payment  of  the  attorneys' 
fees  of  parties  successfully  suing  them,  and 
sll  black  men  not.  It  may  not  say  that  all  men 
beyond  a  certain  age  shall  be  alone  thus  sub- 
jected, or  all  men  possessed  of  a  certain 
wealth.  These  are  distinctions  which  do 
not  furnish  any  proper  basis  for  the  at- 
tempted classification.  That  must  always 
rest  upon  some  difference  which  bears  a  rea- 


sonable  and  just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed,  and 
can  never  be  made  arbitrarily  and  without 
any  such  basis. 

As  well  said  by  Black,  J.,  in  Stati  v.  Loom- 
is,  115  Mo.  307,  314  [21  L.  R.  A.  789],  in 
which  a  statute  making  it  a  misdemeanor 
for  ahy  corporation  engaged  in  manufactur- 
ing? or  mining  to  issue  in  payment  of  tha 
watres  of  its  employees  any  order/  check, 
etc.,  payable  otherwise  than  in  lawful  money 
of  the  United  States,  unless  negotiable  and 
redeemable  at  its  face  value  in  cash  or  in 
goods  and  supplies  at  the  option  of  the  holder 
at  the  store  of  other  place  of  business  of  the 
corporation,  was  held  class  legislation  and 
void:  "Classification  for  legislative  pur- 
poses must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that 
differences  which  would  serve  for  a  classi- 
fication for  some  purposes  furnish  no  reason 
whatever  for  a  classification  for  legislative 
purposes.  The differenceswhich  will  support 
class  legislation  must  be  such  as  in  the  naturs 
of  things  furnish  a  reasonable  basis  for  sep- 
arate laws  and  ^regulations.  Thus,  the[156 
legislature  may  fix  the  age  at  which  persons 
shall  be  deemed  competent  to  contract  for 
themselves,  but  no  one  will  claim  that  com- 
petency to  contract  can  be  made  to  depend 
upon  stature  or  color  of  the  hair.  8uch  a 
classification  for  such  a  purpose  would  be 
arbitrary  and  a  piece  of  legislative  despotism, 
and  therefore  not  the  law  of  the  land." 

In  Vanzant  v.  Wadd^l,  2  Yerg.  260,  270. 
Catron,  J.  (afterwards  Mr.  Justice  Catron 
of  this  court) ,  speaking  for  the  supreme  court 
of  Tennessee,  declared:  "Every  partial  or 
private  Jaw  which  directly  proposes  to  de- 
stroy or  affect  individual  rights,  or  does  the 
saT.ie  thing  by  affording  remedies  leading  to 
similar  consequences,  is  unconstitutional  and 
void.  Were  this  otherwise,  odious  individ- 
uals and  corporate  bodies  would  be  governed 
by  one  rule,  and  the  mass  of  the  community 
wno  made  the  law,  by  another." 

In  Strattan  v.  Morris  [89  Tenn.  497,  13  L. 
R.  A.  70],  Baxter,  Special  Judge,  reviewing 
at  some  length  cases  of  classification,  closes 
the  review  with  these  words :  "  We  concl  ude, 
upon  a  review  of  the  cases  referred  ta  above, 
that,  whether  a  statute  be  public  or  private, 
general  or  special  in  form,  if  it  attempts  to 
create  distinctions  and  classifications  between 
the  citizens  of  this  state,  the  basis  of  such 
classification  must  be  natural  and  not  ar- 
bitrary. " 

In  5ell*s  Gap  B.  Co.  t.  Pennsylvania,  184 
U.  8.  232  [33:  892],  the  question  was  pre- 
sented as  to  the  power  of  the  state  to  classify 
for  purposes  of  taxation,  and  while  it  was 
conceded  that  a  large  discretion  in  these  re- 
spects was  vested  in  the  various  legislatures, 
the  fact  of  a  limit  to  such  discretion  was 
recognized,  the  court,  by  Mr.  Justice  Brad- 
ley, saying  on  page  287  [895] :  ''All  such 
regulations,  ana  those  of  like  character,  so 
long  as  they  proceed  within  reasonable  lim- 
its and  general  usage,  are  within  the  discre- 
tion of  the  state  legislature  or  the  people  of 
the  state  in  framing  their  Constitution.  But 
clear  and  hostile  discriminations  against  par- 
ticular persons  and  classes,  especially  sucb 
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M  are  of  an  unusual  character,  unknown  to 
the  practice  of  our  governments,  misht  be 
olmozious  to  the  constitutioDal  prohibition.'' 

It  is,  of  course,  proper  that  every  debtor 
157]  should  pay  his  Mebts,  and  there  might 
be  no  impropriety  in  giving  to  every  success- 
ful suitor  attorneys'  fees.  ^Such  a  provision 
would  bear  a  reasonable  relation  to  the  de- 
lluquency  of  the  debtor,  and  would  certainly 
create  no  inequality  of  right  or  protection. 
But  before  a  distinction  can  be  made  between 
debtors  and  one  be  punished  for  a  failure 
to  pay  his  debts,  while  anotlier  is  permitted 
to  become  in  like  manner  delinquent  with- 
out any  punishment,  there  must  be  some 
difference  in  the  obligation  to  pay,  some  rea- 
son why  the  duty  of  payment  is  more  im- 
perative in  the  one  instance  than  in  the 
other. 

If  it  be  said  that  this  penalty  is  cast  onlj 
upon  corporations,  that  to  them  special  privi- 
leges are  j^ranted,  and  therefore  upon  them 
special  burdens  may  be  imposed,  it  is  a  suffi- 
cient answer  to  say  that  the  penalty  is  not 
imposed  upon  all  corporations.  The  burden 
does  not  go  with  the  privilege.  Only  rail- 
road of  all  corporations  are  Selected  to  bear 
this  penalty.    The  rule  of  equality  is  ignored. 

It  may  be  said  that  certain  corporations 
are  chartered  for  charitable,  educational,  or 
religious  purposes,  and  abundant  reason  for 
not  visiting  them  with  a  penalty  for  the 
nonpayment  of  debts  is  found  in  the  fact 
that  their  chartered  privileges  are  not  given 
for  pecuniary  profit.  But  the  penalty  is  not 
imposed  upon 'all  business  corporations,  all 
chartered  for  the  purpose  of  private  gain. 
The  banking  corporations,  the  manufacturing 
corporations,  and  others  like  them,  are  ex- 
empt. Further,  the  penalty  Is  imposed,  not 
upon  all  corporations  charged  with  the  quasi - 
public  duty  of  transportation,  but  only  upon 
those  charged  with  a  particular  form  of  that 
duty.  So,  the  classification  is  not  based  on 
any  idea  of  special  privileges  by  way  of  in- 
corporation, nor  for  special  privileges  given 
thereby  for  purposes  of  private  gain,  nor 
eren  of  such  privileges  granted  for  the  dis- 
charge of  one  general  class  of  public  duties. 

But  if  the  classification  is  not  based  upon 
the  idea  of  special  privileges,  can  it  be  sus- 
tained upon  the  basis  of  the  business  in  which 
the  corporations  to  be  punished  are  engac^ed? 
That  such  corporations  may  be  classined  for 
some  purposes  is  unquestioned.  The  busi- 
1581ness  in  which  they  are  ^engaged  is  of  a 
peculiarly  dangerous  nature,  and  the  legisla- 
ture, in  the  ezeccise  of  its  police  powers. 
may  Justly  requh-e  many  things  to  be  done 
by  them  in  order  to  secure  life  and  property. 
Fencing  of  railroad  tracks,  use  of  safety 
couplers,  and  a  multitude  of  other  things 
easily  suggest  themselves.  And  any  classi- 
fication for  the  imposition  of  such  special 
duties— duties  arising  out  of  the  peculiar 
business  in  which  they  are  engaged — is  a 
Just  classification,  and  not  one  within  the 
vrohibition  of  the  14th  Amendment.  Thus, 
It  is  frequently  required  that  thev  fence  their 
tncks,  and  as  a  penalty  for  a  failure  to  fence 
double  damages  in  case  of  loss  are  inflicted. 
MiumiH  P.  K  Co,  v.  llumen,  115  U.  S.  512 
[89:  408].      But  this  and  all  kindred  cases 
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proceed  upon  the  theory  of  a  special  duty 
resting  upon  railroad  corporations  by  reason 
of  the  business  in  which  ihey  are  engaged — 
a  duty  not  resting  upon  others  :  a  duty  which 
can  be  enforced  by  the  legislature  in  any 
proper  manner ;  and  whether  it  enforces  it 
by  penalties  in  the  way  of  fines  coming  to 
tlbie  state,  or  by  double  damages  to  a  party 
injured,  is  immaterial.  It  is  all  done  in  the 
exercise  of  the  police  power  of  the  state  and 
with  a  view  to  enforce  just  and  reasonable 
police  regulations. 

While  this  action  is  for  stock  killed,  the  re- 
covery of  attorneys'  fees  cannot  be  sustained 
upon  the  theorv  just  suggested.  There  is  no 
fence  law  in  Texas.  The  legislature  of  the 
state  has  not  deemed  it  necessary  for  the  pro- 
tection of  life  or  property  to  require  rail- 
roads to  fence  their  tracks,  and  as  no  duty 
is  imposed,  there  can  be  no  penalty  for  non- 
performance. Indeed,  the  statute  does  not 
proceed  upon  any  such  theory ;  it  is  broader 
in  its  scope.  Its  object  is  to  compel  the 
payment  of  the  several  classes  of  debts  named, 
and  was  so  regarded  by  the  supreme  court  of 
the  state. 

But  a  mere  statute  to  compel  the  payment 
of  indebtedness  does  not  come  within  the 
scope  of  police  regulations.  The  hazardous 
business  of  railroading  carries  with  it  no 
special  necessity  for  the  prompt  payment  of 
debts.  That  is  a  duty  resting  upon  all  debt- 
ors, and  while  in  certain  cases  there  may 'bo 
a  peculiar  obligation  which  may  be  enforced 
by  penalties,  yet  nothing  of  that  kind  springs 
from  the  mere  work  of  *railroad  trans-  ri5^ 
portation.  Statutes  have  been  sustained  giv- 
ing special  protection  to  the  claims  of  laborers 
and  mechanics,  but  no  such  idea  underlies  thia 
legislation.  It  does  not  aim  to  protect  the 
laborer  or  the  mechanic  alone,  for  its  bene- 
fits are  conferred  upon  every  individual  in 
the  state,  rich  or  poor,  high  or  low,  who  has 
a  claim  of  the  character  described.  It  is  not 
a  statute  for  the  protection  of  particular 
classes  of  individuals  supposed  to  need  pro- 
tection, but  for  the  punishment  of  certain  cor- 
porations on  account  of  their  delinquency. 

Neither  can  it  be  sustained  as  a  proper 
means  of  enforcing  the  payment  of  small 
debts  and  preventing  any  unnecessary  litiga- 
tion in  respect  to  them,  because  it  does  not 
impose  the  penalty  in  all  cases  where  the 
amount  in  controversy  is  within  the  limit 
named  in  the  statute.  Indeed,  the  statute 
arbitrarily  singles  out  one  class  of  debtors  and 
punishes  it  for  a  failure  to  perform  certain 
duties — duties  which  are  equally  obligatorj 
upon  all  debtors;  a  punishment  not  visited 
by  reason  of  the  failure  to  comply  with  anj 
proper  police  regulations,  or  for  the  protec- 
tion of  the  laboring  classes,  or  to  prevent 
litigation  about  trifling  matters,  or  in  con- 
sequence of  any  special  corporate  privileges 
bestowed  by  the  state.  Unless  the  legisla- 
ture may  arbitrarily  select  one  corporation 
or  one  class  of  corporations,  one  individual 
or  one  class  of  individuals,  and  visit  a  pen- 
alty upon  them  which  is  not  imposed  upon 
others  guilty  of  like  delinquency,  this  stat- 
ute cannot  be  sustained. 

But  arbitrary  selection  can  never  be  Justi- 
fied by  calling  it  classification.    The  equal 
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protection  demanded  by  the  14th  Amendment 
forbids  this,  ^o  lantruage  is  more  worthy 
of  frequent  and  thoughtful  consideration  than 
these  words  of  Mr.  Justice  Matthews,  speak- 
in  e  for  this  court,  in  Yick  Wo  t.  Bopkins, 
118  U.  S.  856.  369  [80 :  220.  226]  :  "  When 
we  consider  the  nature  and  the  theory  of  our 
institutions  of  government,  tlie  principles 
upon  which  they  are  supposed  to  rest,  and  re- 
Tiew  the  history  of  their  deyelopmcnt,  we  are 
constrained  to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely 
personal  and  arbitrary  power."  The  first  offi- 
cial action  of  this  nation  declared  the  founda- 
tion of  government  in  these  words :  **  We  hold 
160] these  truths  to  be  self-evident,  *thatall 
men  are  created  equal,  that  they  are  endowed 
bv  their  Creator  with  certain  unalienable 
rights,  that  among  these  are  life,  liberty,  and 
the  pursuit  of  happiness."  While  such  dec- 
laration of  principles  may  not  have  the  force 
of  organic  law,  or  be  made  the  basis  of  ju- 
dicial decision  as  to  the  limits  of  right  and 
duty,  and  while  in  all  cases  reference  must 
be  had  to  the  organic  law  of  the  nation  for 
fluch  limits,  yet  the  latter  is  but  the  body 
and  the  letter  of  which  the  former  is  the 
thought  and  the  spirit,  and  it  is  always  safe 
to  read  the  letter  of  the  Constitution  in  the 
spirit  of  the  Declaration  of  Independence. 
2^0  duty  rests  more  imperatively  upon  the 
courts  than  the  enforcement  of  those  consti- 
tutional provisions  intended  to  secure  that 
equality  of  rights  which  is  the  foundation 
01  free  government. 

Questions  of  this  character  have  been  fre- 
quently presented  to  the  courts,  and  it  is  well 
to  notice  a  few  of  the  decisions.  In  Alabama 
ft  statute  provided  that  a  railroad  corporation. 
«r  any  complainant  against  it,  taking  an  ap- 
peal from  a  judgment  of  a  justice  of  the  peace 
in  a  suit  for  damages  to  live  stock,  and  fail- 
ing to  sustain  such  appeal,  should  be  liable 
for  a  reasonable  attorney's  fee  incurred  by 
reason  thereof.  Ala.  Code,  §  1715.  This 
statute  was  less  obnoxious  to  the  charge  of 
discrimination  than  the  one  before  us,  in  that 
it  gave  the  same  right  to  the  corporation  as 
to  its  adversary,  and  it  was  limited  to  cases 
in  which  an  appeal  was  taken  from  a  Judg- 
ment already  rendered  by  a  competent  judi- 
cial officer ;  yet  the  supreme  court  of  that  state 
(North  d  South  Aln.  A  Co,  v.  Morris,  65  Ala. 
198)  held  it  in  conflict  with  both  the  state  and 
the  14th  Amendment  to  the  United  States 
Constitution,  sayini;:  ** Justice  cannot  be 
sold  or  denied  by  the  exaction  of  a  pecuniary 
consideration  for  its  enjoyment  from  one, 
when  it  is  given  freely  and  open-handed  to 
another,  without  money  and  without  price. 
Kor  can  it  be  permitted  that  litigants  shall 
t>e  debarred  from  the  free  exercise  of  this  con- 
stitutional right  by  the  imposition  of  arbi- 
trary, unjust,  and  odious  discriminations, 
perpetrated  under  color  of  establishing  pe- 
culiar rules  for  a  particular  occupation.  Un- 
equal, partial,  and  discriminatory  legisla- 
161]tion,  which  secures  this  right  to*some 
favored  class  or  classes  and  denies  it  to  oth- 
ers, who  are  thus  excluded  from  that  equal 
protection  designed  to  be  secured  by  the  gen- 
eral law  of  the  land,  is  in  clear  and  manifest 
opposition  to  the  letter  and  spirit  of  the 
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foregoing  constitutional  provisions.  **  And 
again :  **The  section  of  the  Code  under  con- 
sideration (1715)  prescribes  a  regulation  of 
a  peculiar  and  discriminative  character  in 
reference  to  certain  appeals  from  justices 
of  the  peace.  It  is  not  general  in  its  provi- 
sions or  applicable  to  all  persons. but  is  con- 
fined to  such  as  own  or  control  railroads  only ; 
and  it  varies  from  the  general  law  of  the  land 
by  requiring  the  unsuccessful  appellant,  in 
this  particular  class  of  cases,  to  pay  an  at- 
torney's tax  fee  not  to  exceed  $20.  A  law 
which  would  require  all  farmers  who  raise 
cocton  to  pay  such  a  fee  in  cases  where  cotton 
was  the  subject-matter  of  litigation  and  the 
owners  of  this  staple  were  parties  to  the  suit, 
would  be  so  discriminating  in  its  nature  as 
to  appear  manifestly  unconstitutional ;  and 
one  which  should  confine  the  tax  alone  to 
physicians  or  merchants  or  ministers  of  the 
gospel  would  be  glaring  in  its  obnoxious  re- 
pugnancy to  those  cardinal  principles  of  free 
government  which  are  found  incorporated, 
perhaps,  in  the  Bill  of  Rights  of  every  state 
Constitution  of  the  various  commonwealths 
of  the  American  government." 

In  Mississippi  an  act  somewhat  similar  in 
its  nature  (Miss.  Laws  1882,  p.  110)  was  ad- 
judged unconstitutional  {Chicago,  St.  L.  d 
iV.  u.  R.  Co,  v.  Mou,  60  Miss.  641),  the  court 
saying,  on  page  646:  ''The  right  of  appeal 
cannot  be  fettered  and  clogged  with  reference 
to  the  parties  litigant  or  the  attitude  they 
occupy  as  plaintiff  or  defendant.     All  liti- 

gants,  whether  plaintiff  or  defendant,  should 
e  regarded  with  equal  favor  by  the  law,  and 
before  the  tribunals  for  administering  it,  and 
should  have  the  same  right  to  appeal  with 
others  similarly  situated.  All  must  have  the 
equal  protection  of  the  law,  and  its  instru- 
mentalities. The  same  rule  must  exist  for 
all  in  the  same  circumstances." 

In  Michigan  a  statute  was  passed  (Mich. 
Laws  1885,  chap.  284)  authorizing  the  taxing 
of  an  attorney's  fee  of  $25  in  actions  a^inst 
a  railroad  company  for  damages  *for  7162 
cattle  killed,  and  the  supreme  court  oi  that 
state  held  it  unconstitutional  ( WHder  v.  Chi- 
cago d  W,  M,  R.  Co,  70  Mich.  882),  saying, 
on' page  884:  ''Corporations  have  equal 
rights  with  natural  persons  as  far  as  their 
privileges  in  the  courts  are  concerned.  They 
can  sue,  and  defend  in  all  courts  the  same  at 
natural  persons,  and  the  law  must  be  admin- 
istered as  to  them  with  the  same  equality 
and  justice  which  it  bestows  upon  every 
suitor,  and  without  which  the  machinery  of 
the  law  becomes  the  engine  of  tyranny.  This 
statute  proposes  to  punish  a  railroad  company 
for  defending  a  suit  brought  against  it  with 
a  penalty  of  $25,  if  it  fails  to  successfully 
maintain  its  defense.  The  individual  suee 
for  the  loss  of  his  cow,  and  if  it  is  shown  that 
such  loss  was  occasioned  by  his  own  neglect, 
and  through  no  fault  of  the  company,  and  ht 
thereby  loses  his  suit,  the  railroad  company 
can  recover  only  the  ordinary  statutory  costs 
of  $10  in  justice's  court,  but  if  he  succeeds 
because  of  the  negligence  of  the  company, 
the'  plaintiff  is  permitted  to  tax  the  $10  and 
an  additional  penalty  of  $25 ;  for  it  is  noth- 
ing more  nor  less  than  a  penalty.  Calling  it 
an" 'attorney  fee'  does  not' change  its  real  na- 
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fore  or  effect.  It  is  a  punishment  to  the  com- 
puiy,  and  a  reward  to  the  plaintiff,  and  an 
uoeotiye  to  litigation  on  his  part.  This  ip- 
equality  and  injustice  cannot  be  sustained 
npoD  any  principle  known  to  the  law.  It  is 
TCDUgnant  to  our  form  of  govern mcnt,  and  out 
of  harmony  with  the  genius  of  our  free  insti- 
tutions. The  legislature  cannot  give  to  one 
party  in  litigation  such  privileges  as  will 
arm  him  with  special  and  impormnt  pecun- 
iary advantages  over  his  antagonist.'*  Ijaf- 
^wty  ▼.  (JhioiQo  A  W,  M.  R.   Co.  71  Mich. 
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So,  in  Arkansas,  an  act  was  passed  pro- 
Tiding  that  when  stock  was  killed  by  a  rail- 
road company  the  owner  might  demand  an 
appraisement,  and  that,  if  the  appraised  value 
was  not  paid  within  a  certain  time,  and  an 
action  was  brought,  an  attorney  fee  for  the 
plaintiff  might  be  taxed  and  collected ;  but 
It  was  held  by  the  supreme  court  (St.  Louis, 
L  M.  d  S.  B.  Go.  V.  WiUiajna,  49  Ark.  492) 
that  such  legislation  could  not  be  sustained. 
It  was  construed  to  be  an  act  imposing  a  penal- 
163]  ty  *for  a  failure  to  abide  by  an  award 
of  appraisers  and  contesting  its  validity  in 
the  courts.  It  is  worthy  of  note  that  in  the 
same  volume  is  found  a  decision  by  the  same 
court,  sustaining  a  statute  allowing  an  at- 
torney fee  in  actions  for  the  recovery  of  over- 
charges by  railroads  (Dow  v.  Beidelman,  49 
Ark.  455),  but  the  statute  had  prescribed  the 
rates  of  charge  for  the  carriage  of  passengers 
by  railroads,  had  forbidden  an  overcharge, 
and  it  was  as  a  penalty  for  failure  to  com- 
4ply  with  such  police  regulations  that  the  al- 
lowance of  an  attorney  fee  was  sustained. 
See  also  Jolliffe  v.  Brown,  14  AVash.  155,  in 
which,  it  appearing  that  there  was  no  stat- 
utory obligation  on  railroad  companies  to 
fence  their  right  of  way,  a  statute  allowing 
attorney  fees  in  actions  to  recover  damages 
for  stock  killed  was  declared  to  be  uncon- 
stitutional ;  and  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104,  in  which  an  act  au- 
thorizing an  attorney  fee  to  be  taxed  in  en- 
tering judgments  for  personal  services  was 
•et  aside. 

Besides  these  cases  involving  attorney's  fees 
are  otliers  in  which  legislation  imposing 
■pecial  burdens  on  an  individual  or  a  class  has 
bieen  declared  beyond  the  power  of  the  legis- 
lature as  against  equality  of  right.  In  San 
Antania  dt  A.  P.  li.  do.  t.  Wilson  (Tex. 
App.)  19  8.  W.  910,  the  court  of  appeals  of 
Texas  held  that  a  statute  providing  that  in 
the  event  of  a  railroad  company's  refusing 
to  pay  its  indebtedness  to  an  employee  within 
twenty  days  after  demand,  he  could  recover 
as  damages  20  per  cent  in  addition  to  the 
amount  due,  was  class  legislation  and  uncon- 
stitutional. In  the  course  of  the  opinion, 
after  referring  to  those  statutes  allowing 
double  damages  for  stock  killed,  the  court 
observed  :  **But  when  we  consider  the  rela- 
tions of  railway  companies  to  their  own  serv- 
ants, both  as  to  contracts  of  employment  and 
payment,  we  find  afield  in  which  special  legis- 
lation has  no  right  ordinarily  to  enter,  and 
In  which  railways  stand  on  the  same  footing 
with  all  other  corporations  or  persons."  In 
AUhUon  it  N.  R.  Co.  v.  Baty,  6  Neb.  87  [29 
Am.  Rep.  856],  there  was  presented  for  con- 
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sideration  a  statute  which  gave  to  tlie  owner 
of  live  stock  accidentally  killed  or  destroyed 
on  a  railroad  track  *double  its  value,  [104 
and  it  was  held  that  the  statute  was  void. 
MilUttY.PeopleMTlW.  294  [57  Am.  Rep. 869], 
in  which  an  act  of  the  legislature  requiring 
owners  and  operators  of  coal  mines  to  weigh 
coal  in  a  certain  specified  manner  was  held 
invalid  as  beyond  the  power  of  the  legisla- 
ture to  single  out  certain  individuals  and  im- 
pose upon  them  burdens  not  imposed  upon 
all.  Frorer  v.  People,  141  111.  171  [16  L.  R. 
A.  492],  where  an  act  which  prohibited  per- 
sons engaged  in  mining  or  manufacturing 
from  keeping  a  store  for  furnishing  supplies 
to  their  employees  was  held  in  conflict  with 
the  Constitution.  BracetilU  Coal  Co.  v. 
PeopU,  147  111.  66  [22  L.  R.  A.  340],  where 
a  like  ruling  was  made  in  respect  to  a  stat- 
ute requiring  certain  specified  corporations 
to  pay  the  wages  of  their  employees  weekly. 
Eden  v.  PeopU,  161  111.  296  [32  L.  R.  A.  659], 
which  set  aside  a  statute  forbidding  barbers, 
and  barbers  only,  to  keep  open  their  shops  or 
work  tnelr  trade  on  Sundays.  Durkee  v. 
Janesville,  28  Wis.  464  [9  Am.  Rep.  500],  in 
which  an  act  providing  that  no  costs  should 
be  recovered  against  the  city  in  an  action  com- 
menced to  set  aside  any  assessment  or  tax  deed, 
or  to  prevent  the  collection  of  taxes  in  said  city, 
was  held  to  conflict  with  the  rule  of  equality 
in  that  suitors  in  all  other  cases  were  entitled 
to  recover  their  costs,  the  court  saying,  on  page 
471  [505],  that  **it  is  obvious  there  can  be  no 
certain  remedy  in  the  laws,  wliere  the  legis- 
lature mav  prescribe  one  rule  for  one  suitor 
or  class  of  suitors  in  the  courts,  and  another 
for  all  others  under  like  circumstances,  or 
may  discriminate  between  parties  to  the  same 
suit,  giving  one  most  unjust  pecuniary  ad- 
vantage over  the  other.  Parties  thus  dis- 
criminated against  would  not  obtain  justice 
freely,  and  without  being  obliged  to  pur- 
chase it.  To  the  extent  of  such  discrimina- 
tion they  would  be  obliged  to  buy  justice 
and  pay  for  it,  thus  making  it  a  matter  of 
purchase  to  those  who  could  afford  to  pay, 
contrary  to  the  letter  and  spirit  of  this  pro- 
vision." Janesville  v.  Carpenter,  77  Wis. 
288  [8  L.  R.  A.  808},  in  which  a  statute 
authorizing  suits  for  injunction  to  be  main- 
tained in  favor  of  certain  parties  under  cir- 
cumstances differing  from  those  which  ob- 
tained in  respect  to  all  other  suits  of  a  similar 
nature,  was  likewise  held  to  be  void,  as  dis- 
criminating and  class  legislation,  *in  [1(55 
violation  of  the  spirit  of  the  Constitution, 
and  contrary  to  public  iustice. 

In  State  v.  OoodmU,  33  W.  Va.  179  ["6  L. 
R.  A.  621],  the  supreme  court  of  appeals  of 
West  Virginia  held  unconstitutional  a  stat- 
ute which  prohibited  persons  engaged  in 
mining  and  manufacturing  from  issufng  for 
the  payment  of  labor  any  order  or  paper  ex- 
cept such  as  was  specified  in  the  act ;  and  on 
the  same  day  in  State  v.  FUre  Creek  Coal  db 
C.  Co.  83  AV.  Va.  188  [6  L.  R.  A.  859],  the 
same  court  also  set  aside  another  statute 
which  prohibited  persons  and  corporations 
engaged  in  mining  and  manufacturing,  and 
interested  in  selling  merchandise  and  sup- 
plies, from  selling  any  merchandise  or  sup. 
plies  to  their  employees  at  a  greater  per 
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cent  of  profit  than  tbey  sell  to  others  not 
employed  by  them.  In  Park  v.  Detroit  Free 
Press  Co.  72  Mich.  660  [1  L.  R.  A.  599],  it 
was  held  that  an  act  limitini^  the  recovery 
in  suits  brought  for  libel  in  certain  cases  to 
actual  damages,  as  defined  in  the  act,  was 
not  within  the  scope  of  constitutional  legis- 
lation. In  Pearwn  v.  Portland,  69  Me.  278 
[81  Am.  Rep.  276],  a  statute,  which  pro- 
vided that  no  damages  for  injury  to  person  or 
property  caused  by  a  defect  in  the  highway 
could  oe  recovereil  of  any  city  or  town  by 
any  person  who,  at  the  time  the  damage  was 
done,  was  a  resident  of  any  country  where 
daniage  done  under  similar  circumstances 
was  not  by  the  laws  of  that  country  recov- 
erable, was  held  to  conflict  with  the  equal- 
ity clause  of  the  14th  Amendment  of  the 
United  States  Constitution. 

It  must  not  be  understood  that  by  citing 
we  indorse  all  these  decisions.  Our  purpose 
is  rather  to  show  the  extent  to  which  the 
courts  of  the  various  states  have  gone  in  en- 
forcing; the  constitutional  obligation  of  eaual 
protection.  Other  cases  of  a  similar  char- 
acter may  be  found  in  the  reports,  but  a  mere 
accumulation  of  authorities  is  of  little  value. 
It  is  apparent  that  the  mere  fact  of  classifi- 
cation is  not  sufiicient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the 
14th  Amendment,  and  that  in  all  cases  it 
must  appear  not  onlv  that  a  classification 
has  been  made,  but  also  that  it  is  one  based 
upon  some  reasonable  ground — some  differ- 
ence which  bears  a  just  and  proper  relation 
166]to  the  attempted  classification>-*and  is 
not  a  mere  arbi  trary  selection.  Tested  by  tliese 
principles  the  statute  in  controversy  cannot 
he  sustained.  77ie  judgment  of  the  supreme 
court  of  Texas  U  therefore  reversed,  ani  the 
case  is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Mr.  Justice  Gray,  with  whom  concurred 
Mr.  Chief  Justice  Foller  and  Mr.  Justice 
Whitef  dissenting: 

The  Chief  Justice.  Mr.  Justice  White,  and 
myself  are  unable  to  concur  in  this  judgment. 
The  grounds  of  our  dissent  may  he  briefly 
stated. 

Costs  in  civil  actions  at  law  are  ihe  creature 
of  statute.  From  early  times  there  have  been 
statutes  making  different  rules  as  to  costs,  ac- 
cording to  the  nature  of  the  issue,  and  the 
amount  involved;  and  sometimes  allowing  coats 
to  the  prevailing  party  when  plaintiff,  and  not 
when  defendant.  The  whole  matter  of  costs, 
including  the  party  to  or  against  whom  thev 
mav  be  given,  the  items  or  sums  to  be  allowecf, 
and  the  right  to  costs  as  depending  upon  the 
nature  of  the  suit,  upon  the  amount  or  value 
of  the  thing  sued  for  or  recovered,  or  upon 
other  circumstances,  is  and  always  has  been 
within  the  regulation  and  control  of  the  legis 
lature,  exercising  its  discretionary  power,  not 
oppressively  to  either  party,  but  as  the  best 
interest  of  the  litigants  and  of  the  public  may 
appear  to  it  to  demand.  Bac.  Abr.  Costs, 
pasaim;  Postan  v.  Stantcay,  5  East.  261 ;  Oreen 
V.  Liter,  12  U.  8.  8  Cranch,  229,  242  [3:  545, 
549];  Kne€us  v.  Sehuylkni  Bank,  4  W^h.  C.  C. 
106;  Lowe  v.  Kansas,  103  U.  8.  81,  41  L.  ed.  78. 

The  statute  of  the  state  of  Texas,  now  in 
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question,  does  but  enact  that  any  person  haT- 
ing  a  vdid  bona  fide  claim,  not  exceeding  $50, 
aeainst  a  railroad  corporation,  for  personal 
services  or  damages,  or  for  overcharges  oo 
freight,  or  for  destruction  or  injury  of  stock 
by  ita  trains,  and  presenting  the  claim,  verified 
by  his  aflSdavit,  to  the  corporation,  and,  if  it 
is  not  paid  within  thirty  davs,  suing  thereon 
in  the  proper  court,  and  finally  obtaining  ]adg» 
ment  for  the  full  amount  thereof  in  that  court, 
or  in  any  court  to  which  the  suit  may  be  ap- 
pealed,— shall  be  entitled  to  recover,  in  addition 
to  *other  costs,  a  reasonable  attorney's  fee[l  6T 
(if  he  has  employed  an  attornev)  not  exceeding 
$10,  to  be  assessed  and  awarded  by  the  court 
or  jury  trying  the  issue.  Tex.  Gen.  Laws- 
1889.  chap.  107.  p.  181;  Sayles'a  Tex.  Civ. 
8tat.  8upp.  art.  4266a,  p.  768.  In  other  words^ 
if  an  honest  claim  of  not  more  than  $50,  and 
coming  within  one  of  those  classes  of  small 
claims  which  most  commonly  arise  betweeib 
individuals  and  railroad  corporations,  is  not 
promptly  paid  when  presented  under  oath, 
and  the  claimant  is  thereby  compelled  to  resort 
to  a  suit,  the  corporation,  if  ultimately  cast  in 
the  suit,  must  pay  to  the  successful  plaintiff  a 
very  moderate  attorney's  fee,  as  a  {Mirt  of  the 
costs  of  the  litigation. 

The  legislature  of  a  state  must  be  presumed 
to  have  acted  from  lawful  motives,  unless  the 
contrary  appears  upon  the  face  of  the  statute. 
If,  for  instance,  the  legislature  of  Texas  waa 
satisfied,  from  observation  and  experience,  thai 
railroad  corporations  within  the  state  were  ac- 
customed, beyond  other  corporations  or  per- 
sons, to  unconscionably  resist  the  payment  of 
such  petty  claims,  witn  the  object  of  exhaust- 
ing the  patience  and  the  means  of  the  claim- 
ants by  prolonged  litigation  and  perhaps  m- 
peated  appeals,  railroad  corporations  alone 
might  well  be  required,  when  ultimately  de- 
feated in  a  suit  upon  such  a  claim,  to  pay  a 
moderate  attorney's  fee.as  a  just,  though  oU&k 
inadequate,  contribution  to  the  expenses  to> 
which  they  had  put  theplainti£f  in  establishing 
a  rightful  demand.  Whether  such  a  state  <» 
things  as  above  supposed  did  in  fact  exist,  and 
whether,  for  that  or  other  reasons,  sound  pol- 
icy required  the  allowance  of  such  a  f ee  U> 
either  party  or  to  the  plaintiif  only,  were  ques- 
tions to  be  determined  by  the  legislature,  when 
dealing  with  the  subject  of  costs,  except  in  ae 
far  as  it  saw  fit  to  commit  the  matter  to  the  de- 
cision of  the  courts. 

The  constitutionality  of  statutes  allowing 
plaintiffs  only  to  recover  an  attorney's  fee,  ae 
part  of  the  judgment,  in  particular  classee  of 
actions  selectecT  by  the  legislature,  appears  te 
have  been  upheld  by  the  courts  of  moat  of  the 
states  in  which  it  has  been  challenged.  Kai^ 
SOS  P.  R.  Co,  V.  Mower,  16  Kan.  573.  582;  Kan- 
MS  P.  R.  Co,  V.  Tarn,  16  Kan.  583;  Peoria,  D.  dt 
*B.  R.  Co.  y.DugganAOQ  111.  537  [50  Am.[ie» 
Rep.  619];  Vogel  v.  Pekoe,  157  111.  889;  JDow  ▼. 
Beidelman,  49  Ark.  455;  Perkins  v.  8t.  Louit, 
L  M,  dk  a.  R,  Co.  103  Mo.  52  Til  L.  R  A. 
426] ;  Burlington,  C.  R.  dt  N.  R.  Co.  v.  i%» 
82  Iowa,  312.  340  [12  L.  R  A.  436.  8  Inters. 
Com.  Rep.  5841;  Wortman  v.  KleinsehnUdt, 
12  Mont.  316;  Qulf,  C.  <fc  8.  F.  R.  Co.  v.  EUis, 
87  Tex.  19;  Cameron  v.  Chicago,  M.  di3t.P. 
R  Co.  63  Minn.  384 

It  is  to  be  regretted  that  so  important  a  pi<a- 

165  U.S. 


18Q6L 


Clabxb  y.  McDadb. 


168-170 


cedent  m  tbis  case  may  afford  for  InterfereDce 
hw  the  natioDal  judiciary  with  the  legislation 
of  the  several  states  on  little  questions  of  costs, 
ihould  be  established  upon  argument  ex  parte 
Id  behalf  of  the  railroad  corporation,  without 
ftDY  argument  for  the  original  plaintiff.  But 
it  is  hardly  surprising  that  the  owner  of  a  claim 
for  $50  only,  baying  been  compelled  to  follow 
ap,  throueh  all  the  courts  of  the  state,  the  con- 
teat  oyer  this  $10  fee,  should  at  last  have  be- 
come discouraged  and  unwilling  to  undergo 
the  expense  of  employing  counsel  to  maintain 
his  rights  before  this  court 


ALFRED  CLARKE,  Plf,  in  Err., 

V. 

J.  J.  McDADE. 
Three  Cases,  Nos.  158,  159,  165. 


ALFRED  CLARKE,  Plff.  in  Err., 

V. 

C.  W.  MOTT  et  al. 

Two  Cases.  Nos.  160,  161. 

(Bee&aBeporter'sed.  168-174.) 

Final  judgment  or  decree— Federal  question — 
review  of  state  decision. 

L  A  so-caJled  order  made  upon  a  return  to  a  writ 
of  habeas  corpus  granted  by  a  judge  and  return- 
able before  him  does  not  constitute  a  floal  Judg- 
ment or  decree  of  a  state  court  wblcb  may  be 
reviewed  on  writ  of  error  from  this  court  under 
U.  8.  Bev.  Stat  •  709. 

1  A  general  statement  that  a  decision  is  against 
the  constitutional  rights  of  a  party  or  against 
the  Utb  Amendment,  or  that  it  is  without  due 
process  of  Jaw,  appearing  only  in  specifications 
of  error,  will  not  raise  a  Federal  question. 

8L  Where  the  record  contains  no  floal  judgment  of 
the  state  court  a  mere  allegation  in  a  bill  of  ex- 
ceptions  of  an  adjudication  Id  Insolvency  and 
the  exceptions  talien,  is  not  sufficient  to  show 
any  final  judgment  which  will  sustain  a  writ  of 
error  from  this  court  to  a  state  court. 

[Not.  158,  150,  165,  160,  161.] 

Submitted  January  IS,  1897.    Decided  Janu- 
ary 26, 1897. 

TITRIT  OF  ERROR  in  each  case  to  the  Su 
f  f  perior  Court  of  the  City  and  County  of 
San  Francisco,  State  of  California,  to  review 
orders  and  proceedings  in  habeas  corpus  in 
Nos.  158,  159.  161,  165,  and  an  adjudication 
In  Insolvencjr  in  No.  160.  Dismissed  for  want 
qfiurisdieiion. 
The  facts  are  stated  in  the  opinion. 


Miss  Clara  Shortridi^e  Folti  and 
Messrs.  A*  C.  Searle  and  Alfred  Clarke,  in 
person,  for  plain ti£F  in  error. 

No  counse)  for  defendant  in  error. 

Mr.  Justice  Peekham  delivered  the  opinion 
of  the  court: 

The  records  in  the  above  numbers,  158  and 
159,  relate  to  proceedings  in  habeas  corpus. 
Those  records  are  printed.  Numbers  161  and 
165  also  relate  to  proceedings  in  habeas  cor- 
pus. The  records  in  those  cases  are  not 
printed.  Number  160  relates  to  a  writ  of  er- 
ror in  what  is  termed  in  the  record  "an 
action." 

All  the  records  now  before  us,  both  printed 
and  unprinted,  are  such  a  mass  of  confusion 
as  to  render  it  difficult  to  determine  what  has 
been  done  in  the  court  below.  The  records 
relating  to  the  proceedings  taken  upon  habeas 
corpus  show  applications  for  that  writ  to  vari- 
ous judges  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  state  of  Califor- 
nia. From  a  perusal  of  the  series  of  papers 
variously  denominated  orders,  objections^  de- 
murrers, motions  to  vacate,  answers,  specifica- 
tions of  errors,  and  petitions  for  reversal, 
which  are  mixed  up  in  inextricable  confusion, 
we  are  able  to  gather  that  the  plaintiff  in  er- 
ror, Clarke,  was  proceeded  against  in  the 
superior  court  of  San  Francisco  as  an  alleged 
insolvent,  and  that  such  court,  after  a  hearing, 
adjudged  that  he  was  insolvent;  that  he  ap- 
pealed from  the  adjudication  and  his  appeal 
was  heard  in  the  supreme  court  of  California, 
which  court  affirmed  the  adjudication  and 
remitted  the  record  to  the  superior  court  of 
San  Francisco.  These  facts  are  discovered 
from  the  perusal  of  a  paper  appearing  to  be  an 
order  signed  by  one  of  the  judges  of  the  su- 
perior court,  which  shows  that  there  had  been 
an  appeal,  and  that  the  remittitur  had  come 
down  to  that  court  affirming  its  judgment 
adjudging  Clarke  an  insolvent. 

*Tbe  order  containing  such  recitals  [170 
then  directs  the  Insolvent  to  file  an  inventory  of 
his  property,  and  it  is  sign^  by  one  of  the 
judges  of  the  court.  An  appeal  was  taken  from 
the  order,  but  no  disposition  of  it  appears  to 
have  been  made,  so  far  as  the  record  shows.  He 
failed  to  obey  the  order  by  filing  the  inventory 
as  directed,  and  an  order  to  show  cause  why 
he  should  not  be  punished  for  contempt  hav- 
ing been  made  he  appeared  and  offered  various 
objections  to  such  adjudication.  He  was 
finally  adjudged  guilty  of  the  contempt 
charged,  and  was  committed  to  the  jail  in  San 
Francisco  until  he  should  obey  the  order  of 
the  court  and  file  an  inventory  as  directed. 
After  his  commitment  to  the  jail  he  com- 
menced a  series  of  proceedings  by  habeas  cor- 
pus to  obtain  his  release.  It  is  the  decision  of 
the  Judge  rendered   in    each  proceeding  of 


NOTB.— ^s  to  vihat  is  pxcA  decree  or  judgment  of 
state  or  other  eourU  from  which  appeal  lies^Vie  note 
to  Gibbons  v.  Offden,  6: 802. 

As  to  juriBdietion  in  the  United  States  Supreme 
Court  where  Federal  question  arines  or  wTure  are 
drawn  in  question  stalutee^  treaty^  or  ConstUutioiu 
see  notes  to  Martin  v.  Hunter,  4:  97;  Matthews  v. 
Zane,  2:  654;  and  Williams  v.  Norris,  6:  STl. 

As  to  jurisdielUm  of  United  States  Supreme  Court 
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to  declare  state  law  voidasin  oonfiiet  with  state  Con- 
stitution:  to  revise  decrees  of  state  courte  as  to  con- 
struction  of  state  lairs,— see  notes  to  Hart  v. 
Lamphire,  T:  679,  and  Commercial  Banic  v.-Buok- 
ingham,12: 160. 

A8  fo  jurisdiction  of  Federal  over  state  courts; 
necessity  of  Federal  que^ion—Bee  note  to  Uamblin 
V.  Western  Land  Co.  87: 267. 
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176]  The  object  of  the  oatitical  *.«chool  is  to  pupils  of  the  oautical  school  on  board  the  St. 

instruct  younif  men  in  maritime  matters,  so  as  Mary's;  and  was  paid  for  his  services  in  that 

to  fit  them  forauy  service  connected  with  mari-  capacity  by  the  board  of  education  of  the  citj 

time  life,  leavini;  them  free  to  go  into  the  navy,  of  New  York. 

or  into  the  merchant  marine.  The  instruction  is  In  the  routine  of  the  Navy  Department,  offl- 

in  seamanship,  navigation,   sailmaking,  and  cers  are  usually  assigned  alternately  to  sea  and 

everylhin^pertaining  to  a  seaman's  life.  shore  duty  for  periods  of  about  three  yeari 

The  claimant,  on  January  1,  1891,  reported  each.     For  two  and    a  half   years  prior  ta 

to  the  commander  of  the  St.  Mary's  for  duty  December  81,   1890,   the  claimant  had  heeA 

as  executive  officer  on  board  of  her,  and  there  attached  to  the  United  States  steamship  Ga* 

served  as  such  until  October  24,  1893  (the  date  lena  on  a  cruise,  performing  sea  duty  and  re 

of  filing  this  petition),  in  obedience  to  an  order  ceiving  sea  pay. 

signed  by  the  Secretary  of  the  Navy,  dated  The  claimant  had  been  in  the  navy  sinoe- 

December  80,  1890.  ana  in  the  usual  form  of  \872\  and  during  his  service  on  the  St.  Mary'A 

orders  assigning  officers  to  duty  on  school  was  entitled  to  (2,600  a  year  while  on  sea  duty, 

ships,  as  follows:  and  $2,200  while  on  shore  duty.    The  account- 

xr«—  Tk^^^t^^^t  Txr.c.K;«»4»»  ^ng  officers  of  the  United  States  allowed  him 

Navy  Department,  Washington.  |            .  .,    ..     g    Marv's  was  on  a  cruise. 

December  80.  1890.  u^  ^  ^i      u                   i  •  i  ^  i           i  ?  cruise, 

g.                                  ^^s^utu^t  «v,  *wv.  ^y^  ^^jy  gjjQpg  pi^y  wlnle  she  was  lying  at  I* 

You  are  detached  from  the  Minnesota  on  the  ^^\^'  *°  ^J^l  ^nV^Ii^^^hpT/t w  h.  w,^  .n 

8l8t  instant,  and  will  report  to  Commander  A.  Ht^S  J^.a L  J  H.  H^.  thi iholl  Hm^^  Si 

S.  Crownlnihield  on  the  same  day  for  duty  a.s  ll^i!t!^.tf  tif/^t   M«r^v»^^ 

pxt^ciitive  on  board  the  nautical  school  shin  service  on  the  St.  Marys,  and  gave  judgment 

^f  Molina  OP  fi.o  roi5nf  ^^  T  !i«t  A  o    P^rlP  accordiuglv  lu  Ws  fa^or  for  $780.25.    SO  Cl. 

bt.  Marys  as  the  relief  of  Lieut.  C  C.  Corn-  ^,    m.    The  United  States  appealed  to  thin 

well.    This  employment  on  shore  duty  is  re-  court                 ^^^^^^  wi»w.o  »pi««a«u 

quired  by  the  public  interests,  and  such  service  * 

will  continue  until  the  31st  of  December,  1893,  »/:,..„.  j^.u,,.    r»^^  n^A^^     AQaief.nfr 

unlees  it  is  otiierwise  ordered.  AtSy  G^t«rand  o'eo^^K  ot^'^! 

Throughout  the  claimant's  service  oh  the  St.  assistant  attorney,  for  appellant. 
Mary's  he  received  no  orders,  except  from  her  Mtssn.    John    S.    Blair   and    Charleif- 
commander,    an    officer   of    the    navy;    and  Abort  for  appellee, 
through  him  his  junior  officers  received  the  or- 
ders of  the  commander.    Her  complement  of  Mr.  Justice  Grajr  delivered  the  opinion  ol 
officers  was  the  commander,  the  executive  offi-  court: 

cer.  a  lieutenant,  an  ensign,  and  a  surgeon.  Her  By  the  statutes  of  the  United  States,  the  offl 
1 7  7]crew  consisted  of  twenty-two*men  of  dif-  cers  of  the  aavy  receive  higher  pay  "when  at 
erent  grades  and  ranks,  all  employed  by  the  sea,"  than  when  "on  shore  duty,"  or  "on  learf 
city  of  New  York.     Her  commander  was  re-  or  awaiting  orders;"  and  the  pay  of  the  claim- 
quired  by  the  regulations  of  the  navy  to  report  ant,  being  in  the  second  five  years  of  his  serT 
semiannually  to  the  Secretary  of  the  Navy  ice  as  lieutenant,  was  "when  at  sea,  $2,600; 
upon  the  conduct  and  professional  ability  of  on  shore  duty,  $2,200;  on  leave  or  awaiting 
his  subordinate   officers,  and  upon   the  effl-  orders.  $1,800."    U.   8.  Rev.   Stat.  §    155C 
ciency  of  the  men.  And  by  §  1571,  "no  service  shall  be  regardeil 

The  St.  Mary's  each  year  went  upon  a  cruise  as  sea  service,  except  such  as  shall  be  per* 

lasting  from  about  the  middle  of  May  to  some  formed  at  sea,  under  the  orders  of  a  depart* 

time  in  October;  and  during  the  rest  of  the  ment.  and  in  vessels  employed  by  authority  otf 

vear  was  attached  to  a  dock  m  the  harbor  of  law," 

New  York.     While  she  was  not  cruising,  the  To  constitute  sea  service,  then,  three  thingn 

claimant  lived  on  board  and  was  on  duty  on  and  three  only  are  necessary.     The  servio^ 

board  every  day,wearing  his  uniform  and  doing  must  be  perrormed  "at  sea;"   "under  the  or 

the  same  duty  and  subject  to  the  same  regu-  ders  of  a  department;"  and  "in  vessels  em- 

lations  as  white  the  ship  was  on  the  high  seas;  ployed  by  authority  of  law." 

and  in  the  matter  of  quarters,  mess,  and  uni-  In  order  to  come  within  the  phrase  "at  sea,'* 

form  there  was    no  difference    whether  the  as  used  in  this  statute,  it  is  not  necessary  that 

vessel  was  under  sail,  or  lying  at  anchor,  or  the  vessel  upon  which  the  service  is  performed 

tied  to  a  wharf.     The  claimants  duties  as  ex-  should  be  upon  the  high  seas.     It  is  enough 

ecutive  officer  were  the  care  and  preservation  that  she  is  waterborne,  even  if  at  anchor,  in  u. 

of  the  ship,  looking  after  the  crew,  and  attend-  bay  or  port  or  harbor,  and  not  in  condition 

ingto  the  details  of  the  organization  and  police  presently  to  go    to  sea.    It  has  accordingly 

of  the  shij).  been  adjudged  by  this  court  that  a  vessel  is 

The  claimant  also  acted  as  instructor  of  the  "at  sea,"  within  the  meaning  of  the  statute^ 


pup1]5>.  or  part  of  the  pupils  thereof,  to  go  oo  board 
vessels  In  the  harbor  of  New  York,  and  take  cruises 
in  or  from  paid  harbor,  for  the  purpose  of  obtain- 
iDRT  a  practical  knowledfre  in  oaviKation  and  of  the 
duties  of  mariners.  And  the  said  ttoard  are  hereby 
authorlzpd  to  apply  to  the  United  States  aovem- 
ment  tor  the  requisite  use  of  vessels  and  supplies 
for  ♦he  purpose  above  mentioned. 
Sec.  1070.  The  board  of  education  shall  appoint 


mittee  for  the  care,  government,  and  manafreroeni 
of  such  nautical  school,  under  rules  and  regrulutions- 
Ro  prescrihnd,  and  whose  duty  it  shall  be,  amonff 
other  thinffs,  to  recommend  the  rules  and  refrula* 
tions  which  they  deem  necessary  and  proper  foi 
such  school. 

Sec.  1071.  After  the  establishment  and  orcranlza^ 
tion  of  the  said  school,  the  expenses  thereof  and  of 
carrying  out  the  provisions  of  this  chapter  shall  be 


annually  at  least  three  of  their  number,  who  shall.  ■  defrayed  from  the  moneys  raised  by  law  for  the 
subject  to  the  control,  supervision,  and  approba-  I  support  of  common  schools  in  the  ciry  and  countf 
tion  of  the  board,  constitute  au  executive  com-  '  of  New  York.  -  8  N.  Y.  Laws  1882,  p.  aOO. 


UBS.                                                       JoKEB  r.  Bbim.  17B-iaO 

•Ithougb  she  le  UBod   M  a  training  ship,  an-  Inblishmenl  of  Public  Marine  fkhoolB."     Act 

cbored  in  a  bay,  and  not  io  a  condition  to  b*  of  June  20.  1S74,  chap.  8S9(18  Stat,  atL.  121). 

lakea  out  to  bha  beyond  tbe  main  land;  or  ie  Tbe  duties  ot  executive  officer  of   Ibe  St. 

nwd  aa  a  receiving  slilp  at  anchor  In  port  at  a  Mary's  having  been   perrorired  by  the  claim 

navy  yard,  communicating  with  Ike  Bliore  bv  ant  as  a  lieureoant  In  the  navy  of  the  United 

«  rope,  and  having  a  roof  built  over  her  deck  States,  at  sea,  under  the  orders  of  tbe  Depart- 

»nd  not  technically  in  commlselon  for  sea  aerv-  menl  of  tbe  Navy,  and  In  a  vessel   employed 

Ice.      (7ni(wl  Stala  v.  Symondi,  120  U.  8.  4a  by  the  United  States  by  avithnrily  of  law,  be 

Kd-.i^iy,  United  S<a(t*Y.BUhop,l2liM.%.i\  waaentltled,  during  the  whole  period  of  hie 

[SO;  5S6J;    UniUd  Statu  y.  Strong,   I2S  U.  S.  service,  whether  the  vessel  wss  attached  Io  a 

«98  [31:   833].     Tbe  claimant,  while  the  St.  wharf  orwas  sailiDgOD  a  cruUe,  to  the  rate  of 

Mary's  waa  not  on  a  cruise,  but  anchored  at  pay  which  the  statute  allowed  to  bim  "wbeo 

■nd   (led  to  a  wharf  in   the  harbor  of  New  at  sea,"  notwithstanding  thatduring  the  aame 

York,  lived  on  board  of  bcr,  wore  his  uniform,  period  he  also  received  pay  from  the  "(ate  of 

]79iand  waa  subject  to  *tbesHme  regulations  New  York  for  the  performance  of  the  distinct, 

M  while  she  waa  upon  the  high  aeaa;  and  was  but  quite  consistent,  duties  of  Instructor  in  lis 

Uierefore  "at  sea,    so  far  as  afTecied  bis  rale  nauiical  school  upon  this  vessel,  tbe  perform- 

of  pay,  during  the  whole  period  of  hlsservice  aoce  of  which.  Indeed,  by  naval  officers,  was 

aa  hei  ezecutTve  officer.     The  fact   that  Ibis  manifeBtly  contemplated  and  intended  by  tbe 

■ervice  was  called,  in  Iheorderof  the  Secretary  act  of  Congress,  and  by  the  orders  of  the  Sec- 

of  the  Navy  assigning  bim  to  duty  upon  thU  retary  ot  the  Navy. 

Teasel,   "employment  on  shore  duty,"  la  Im-  Judgment  affirmed. 
material.    The  material  question  is  whether 

the  service  was,  In  fact,  perrormed  at  aea  and  Hr.  Justice  Field  and  Mr,  Justice  Brewar 

Dot  on  shore;  and  not  upon  thenameby  which  took  no  part  in  the  coDslderatloD  and  decisloo 

the  SecretaiT  of  the  Navy  waa  pleased  to  des-  of  this  case. 

Ignale  It.     Aa  was  aald  by  this  court  In  United  

Slatety,  Si/mondi.  above  cited,  "Congress  cer- 

ttlnly  did  not  Intend  to  confer  authority  upon  TBOUAS  W.  JONES,  Plff.  in  Err., 

the  Biecretary  of  the  Navy  to  diminish  an  offl  e. 

Ctr's  wimpenaation,  as  eatablisbed  by  law,  by  ALFRED  G,  BRIM,  Road  Supervisor  of  Di»- 

declarlng  that  to  be  shore  service  which  was  in  trictNo.  3,  Summit  County,  Utah. 

fact  sea  service,  or  to  Increase  hiscompensation 

by  declaring  that  to  be  sea  service  which  waa  (See  a.  C.  Reporter's  ed.  190-lM.) 

In  fact  shore  service."    130  U.  8,  49  [80;  668]. 

The  service  of  the  claimant  was  clearly  per-  Uiah  ttatvU  a*  to  damngti  by  eattU—pretump- 

formed  "under  the  orders  of  a  department."  tion—due  procem oj  law. 

It  was  io  obedience  to  an  order  of  the  Depart-  .,-„  n.  ........  ^      . 

ment  of  theNavy  that  be  reported  to  the  com-  '"rtH  L^  hSrS  «f  hn«  ^i^'^'f.r^'*^"'  '^^ 
—  J  ..  f  kL  Q.  «f  '  J  J  ,.  drlTeft  aberd  Of  Df>r«?B,ftABCfi,  caLIlo,  sheep,  KOBia, 
Blander  of  the  St  Mary  sand  served  as  herei-  ottwlaeovttii  public  higbwuj  constructed  oS 
wulive  officer;  and.  throughout  his  service  „  hillaldB.  lloble  tar  all  daniaaea  done  by  Buch 
upon  her,  he  received  no  orders  eicept  from  aninialGln  destroying  the  banks  or  rotllnif  rooki 
her  commander,  himself  an  officer  In  tbe  navy.  into  or  upon  such  highway,  docs  not  denj-iho 
As  was  well  said  by  Judge  Nott,  now  chief  equal  protection  ofthe  tawsnordepriveot  prop- 
Justice  of  the  court  of  claims.  In  delivering  erty  without  due  process  of  law. 
the  opinion  of  that  court  In  the  case  at  bar;  E,  8uoh  statute  ainipiy  creates  a  coDclusive  pre- 
"The  order  which  placed  the  8t,  Mary's  on  sumption  of  negligence  from  a  pBriicular  (tato 
duty  as  a  school  ship,  and,  to  a  certain  extent,  of  facta,  which  la  within  the  province  or  the  leg- 
at  the  disposal  of  the  board  of  education,  did  lalature. 

not  transfer  the  sesael  to  any  other  authority  B-    A  statute  general  In  tta  application  to  all  per- 

thsn  that  of  the  United  Stales.     Possession,  •""»  """"  "*«  ciroumatancei.  acd  not  an  arbl- 

cooirol,  discipline,  and  authority  were  all  re-  trarreierolse  ofpower.doea  not  denytothade- 

talned  by  the  government.     Theofflcersdoubt-  f'""""*  'JL^  ^'"'.J'""f^"r.          /  'lZ\?uJ- 

education;  but  they  did  not  do  so  because  they  pjjp«„,  ^l^hout  due  processor  law. 

weretheordersoftheboard  of  education,  but  ™     821  1 

because  they  were  sent  by  the  Secretary  of  the    „,     .      ,    ,  '    ,'    1      „    .^  ,   „, 

HavytoNewTork  todoBo."    80  Ct.  CI.  207  Babmttted  January  II,  IS97.     Dtetded  Ftbrv- 

It  IS  no  leas  clear  that  the  SL  Mary's  waa  one  o^  '■  ^^- 

bn  dlnlacUj  found,  u  .  f.ct,  tb.t  .te  wu  k  f"":'  .Ki.1  .  T,X,..nSjTi,.  ™^ 

upon  the  President  of  the  Unlled  Stalea  and  

the  Secretary  of  ihe  Navy  by  the  act  ot  Con-  MoTe.-.i<  to  uho(  b  dtia  procw  of  tom,  ser  nota 

greta,  entitled  "An  Act  to  Encourage  the  Ea-  to  Pearson  v.  Tewdall.  ti:  <as. 

1S6  D.  8.  873 
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SUFJiBMB  COUBT  OF  THB    QnITBD  StATS». 
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Statement  by  Mr.  Justice  White : 
181]  *Tbi8  action  Tvas originally  instituted  in 
June,  1898,  before  a.justice  of  the  peace  in  the 
then  territory  of  Utah,  to  recover  the  sum  of  $10 
for  damages  alleged  to  have  resulted  from  de- 
stroying the  banks  on  the  side  of  and  from 
rolling  rocks  into  and  upon  a  public  highway 
situated  on  a  hillside,  caused  by  a  band  of 
sheep  owned  by  the  defendant  while  being 
driven  upon  such  highway. 

The  supreme  court  of  the  territory,  on  re- 
view of  the  judgment  of  a  district  court  in 
favor  of  the  defendant,  held  that  the  statute 
upon  which  the  cause  of  action  was  founded 
was  valid,  adjudged  that  the  petition  stated  a 
cause  of  action,  and  remanded  the  cause  to  the 
district  court.  11  Utah,  200  [29  L.  R.  A.  97]. 
Subsequently,  the  supreme  court  of  the  state 
affirmed  a  judgment  of  the  district  court, 
wbich  had  been  entered  for  the  amount 
claimed.  45  Pac.  46.  The  defendant  sued 
out  this  writ  of  error. 

Messrs.  Franklin  S.  Richards  and  Jo- 
seph T.  Richards  for  plaintiff  in  error. 

Mr.  Parley  L.  Williams  for  defendant 
in  error. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  sole  question  presented  for  our  consid- 
eration is  whether  1  Utah  Comp.  Laws,  p .  743. 
g  2087,  is  in  conflict  with  the  Constitution  of 
the  United  States.  The  section  reads  as  fol- 
lows: 

"Sec.  2087.  Any  person  who  drives  a  herd 
of  horses,  mules,  asses,  cattle,  sheep,  goats,  or 
swine  over  a  public  highway,  where  such 
highway  is  constructed  on  a  hillside,  shall  be 
liable  for  all  damage  done  by  such  animals  in 
destroying  the  banks  or  rolling  rocks  into  or 
upon  such  highway." 

Plaintiff  in  error  claims  that  the  law  in  ques- 
tion deprives  the  class  of  persons  mentioned 
in  it  of  their  property  without  due  process  of 
law,  and  denies  to  them  the  equal  protection 
of  the  laws;  and  that  consequently  its  provi- 
sions contravene  that  portion  of  the  Ist  section 
182]  of  the  14th  Amendment  *to  the  Consti- 
tuiion  of  the  United  States  which  provides 
that  "no  state  shall  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  The 
denial  of  the  equal  protection  of  the  laws  is 
asserted  to  consist  in  an  unjust  and  illegal  dis- 
crimination against  persons  who  "drive  herds 
of  horses,  mules,  asses,  cattle,  sheep,  goats,  or 
swine  over  a  public  highway,  where  such 
highway  is  constructed  on  a  hillside."  by  mak- 
ing them  liable  for  damage  done  by  them  in 
using  the  highway,  while  all  other  persons  are 
permitted  to  use  it  without  liability. 

We  premise  that  the  clause  of  the  14th 
Amendment  of  the  Constitution  referred  to  was 
undoubtedly  intended  to  prohibit  an  arbitrary 
deprivation  of  life  or  liberty  or  arbitrary 
spoliation  of  property.  Barbier  v.  CannoUy, 
113  U.  8.  28  [28:  923].  But  it  does  not  limit, 
nor  was  it  designed  to  limit,  the  subjects  upon 
which  the  police  power  of  a  state  may  be  law- 
fully exerted.  Minneapolis  dk  St.  L.  R.  Co.  v. 
Beekwith,  129  U.  S.  29  [82:  586].     Embraced 
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within  the  police  powers  of  a  state  are  the  estab- 
lishment, maintenance,  and  control  of  public 
highways.  New  Orleans  Oaslight  Co.  v.  Louis- 
iana Light  A  H.  P.  A  Mfg.  Co.  115  U.  S.  661 
[29:  521].  The  legislation  in  question  would 
clearly  seem,  therefore,  to  come  within  the 
narrowest  definition  of  the  police  power,  and 
be  properly  classed  as  a  reasonable  regulation 
incident  to  the  right  to  establish  and  maintain 
such  highways.  The  statute  is  analogous  xsk 
principle  to  the  one  considered  in  the  case  of 
St.  Louis  A  S.  F.  R.  Co.  v.  Mathews,  decided 
at  this  term  (165  U.  S.  1  [anU,  251]).  wherein  it 
was  held  that  a  law  of  Missouri  was  valid 
which  made  every  railroad  corporation  owning 
or  operating  a  railroad  in  the  state  absolutely 
responsible  in  damages  for  the  property  of  any 
person  injured  or  destroyed  by  fire  communi- 
cated by  its  locomotive  engines.  That  decision 
was  based  upon  the  right  of  a  state,  in  the  ex- 
ercise of  its  police  power,  to  classify  occupa- 
tions with  relation  to  their  peculiar  liability  to 
cause  injury  to  property,  from  the  dangerous 
nature  of  the  implements  employed  in  the  busi- 
ness. The  legislation  here  in  question  undoubt- 
edly proceeds  upon  this  theory.  The  statute 
*was  manifestly  not  designed  to  impose  [183 
a  liability  upon  the  owners  of  herds  for  damage 
occasioned  by  the  mere  passage  of  a  drove  of 
animals  over  a  hillside  road.  If  these  herds 
were  kept  in  the  road,  the  banks  would  not  be 
caved  or  rocks  roiled  into  the  traveled  way. 
The  damage  contemplated  must  therefore  be 
occasioned  by  animals  going  outside  the  beaten 
roadway.  In  effect,  the  legislature  declared 
that  Uie  passage  of  droves  or  herds  of  animala 
over  a  hi^side  highway  was  so  likely,  if  great 
precautions  were  not  observed,  to  result  in 
damage  to  the  road,  that  where  this  damage 
followed  such  driving,  there  ought  to  be  no 
controversy  over  the  existence  or  nonexistence 
of  negligence,  but  that  there  should  be  an  ab- 
solute legal  presumption  to  that  effect  resulting 
from  the  fact  of  having  driven  the  herd.  The 
confusion  of  thought  involved  in  the  reason- 
ing of  the  plaintiff  in  error  not  only  results 
from  failing  to  consider  that  the  statute  simply 
creates  a  conclusive  presumption  of  neglieence 
from  a  particular  state  of  facts,  but  also  is 
caused  by  treating  the  law  as  one  imposing  a 
liability  on  the  owners  of  herds  when  liability 
does  not  also  exist  as  to  others.  It  is  reason- 
able to  infer  that  the  lawmaker  contemplated 
that,  if  only  a  few  animals  were  driven  over  a 
road,  and  damage  resulted  from  their  being  al- 
lowed to  leave  the  road  and  go  upon  the  sides, 
so  as  to  cause  iniury,  there  would  be  no 
practical  difiSculty  in  establishing  the  want  of 
due  care  on  the  part  of  those  in  charge  of  the 
animals  driven,  and  therefore  there  was  no 
necessity  in  such  case  of  creating  a  conclusiye 
presumption  of  negligence,  whilst,  on  the  other 
hand,  the  driving  of  a  herd  might  require  such 
a  degree  of  care  and  leave  room  to  so  much 
question  as  to  whether  due  care  had  been  taken 
that  where  damage  resulted  the  conclusiye 
presumption  of  neglect  should  be  entailed. 

It  was  obviously  the  province  of  the  state 
legislature  to  provide  the  nature  and  extent  of 
tbe  legal  presumption  to  be  deduced  from  a 
given  state  of  facts,  and  the  creation  bylaw  of 
such  presumptions  is  after  all  but  an  illustra- 
tion of  the  power  to  classify.    When  the  stat- 
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nle  \b  properly  understood,  therefore,  the  argu- 
ment of  the  plaintiff  in  error  amounts  to  an  as- 
sertion that  the  whole  subject  of  the  probatiye 
184:]  force  *to  arise  by  operation  of  law,  from 
any  specified  sitate  of  fact,  is,  in  every  sense, 
by  the  effect  of  the  14th  Amendment,  removed 
from  the  jurisdiction  of  the  local  authorities. 

The  statute  being  general  in  its  application, 
embracing  all  persons  under  substantially  like 
circumstances,  and  not  being  an  arbitrary  ex- 
ercise of  power,  does  not  deny  to  the  defendant 
the  equal  protection  of  the  laws.  Lowe  v. 
Kansas,  163  U.  8.  81.  88  [41:  78,  80];  Duncan 
T.  Missouri,  152  U.  8.  877  [38:  485].  So.  also, 
as  the  statute  clearly  specifies  the  condition 
under  which  the  presumption  of  neglect  arises, 
and  provides  for  the  ascertainment  of  liability 
by  judicial  proceedings,  there  is  no  foundation 
for  the  assertion  that  the  enforcement  of  such 
ascertained  liability  constitutes  a  taking  of 
property  without  due  process  of  law. 

Judgment  affirmed. 


C.  L.  ADDINGTON.  Plff.  in  Err,, 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  184-188.) 

Refusing  a  new  trial— manslaughter — instruc- 
tion. 

L  The  refusal  of  the  court  below  to  errant  a  new 
trial  cannot  k)e  assigroed  for  error  In  this  court. 

S.  Failure  to  say  that  manslaughter  must  be  done 
unlawfully  and  wilfully  does  not  render  errone- 
ous an  instruction  dlstinffui^bing  between  mur- 
der and  manslaughter,  which  says  that  tbe 
accused  cannot  be  fcund  guilty  of  murder  if  the 
killing,  though  intentional,  was  without  malice. 

t.  The  right  of  self-defense  Is  suiflciently  stated  in 
an  instruction  that  a  man  may  kill  his  assailant 
if  the  circumstances  are  such  as  to  produce  upon 
his  mind,  or  tkat  of  a  reasonably  prudent  man, 
tbe  Impression  that  by  so  doing  only  could  be 
save  bis  own  life  or  protect  himself  from  serious 
bodily  barm. 

[No.  579.] 

Submitted  December  IS,  1896.    Decided  Febru- 
ary 1,  1897. 

IN  ERROB  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas  to 
review  a  judgment  of  that  court,  convicting  C. 
L.  Addington  of  murder  of  one  Oscar  Hodges. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  L.  Addin^on,  In  proper  person. 
for  plaintiff  in  error. 

Mr.  Holmes  Conrad*  Solicitor  General, 
for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  In  error,  C.  L^  Addington,  and 
one  T.  D.  Buchannon,  "late  of  the  Choctaw 
Nation,  Red  Kiver  county,  Indian  territory,*' 

■ 

NoTB.— ^a  fo  criminal  Jaw:  effect  of  general 
vercHet.— see  note  to  Snyder  v.  United  States,  28:  697. 

As  to  criminal  law;  correction  of  ttentcnce  of  one 
convicted  ;  resentence^— 9ee  note  to  Ex  parte  Cross. 
86:  969. 
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were  charged  by  iodictment  in  the  circuit 
court  of  the  Uifited  Slates  for  the  eastern  dis- 
trict of  Texas  with  the  crime  of  having,  on 
the  28th  day  of  June,  1805.  in  said  county, 
killed  and  murdered  one  Oscar  Hodges,  "a 
white  person,  and  not  an  Indian,  nor  a  citizen 
of  the  Indian  territory,  nor  a  citizen  of  any 
Indian  nation  or  tribe." 

The  defendants  pleaded  separately  not 
guilty.  Buchannon  was  found  not  guilty,  and 
Addington  was  found  guilty  of  murder  as 
charged  in  the  Indictment.  A  motion  by  Ad- 
dington for  a  new  trial  having  been  made  and 
overruled, the  accused  was  sentenced  to  suffer 
death  by  hanging. 

Addington  subseouently  moved  in  arrest  of 
judgment  upon  various  grounds,  and  that  mo- 
tion was  overruled. 

1.  The  first  ten  assignments  of  error  are 
based  upon  a  bill  of  exceptions  setting  out 
simply  the  grounds  upon  which  the  accused 
asked  that  a  new  trial  be  granted  to  him.  It 
is  only  necessary  to  say  that  the  refusal  of  the 
court  to  grant  a  new  trial  cannot  be  assigned 
for  error  in  this  court.  Blitz  v.  United  States, 
153  U.  8.  812  [38:  727]. 

2.  Tbe  11th  assignment  of  error  relates  to 
the  instruction  given  upon  the  subject  of 
manslaughter.  That  instruction  was  in  these 
words:  "Manslaughter,  as  applied  to  a  case  of 
this  character,  is  the  intentional  taking  of  hu- 
man life,  but  the  distinguishing  trait  oetwecQ 
manslaughter  and  murder  is  the  absence  of 
malice;  it  must  spring  from  a  gross  provoca- 
tion, and  of  such  character  as  to  temporarilyi 
render  the  party  incapable  of  that  cool  reflec- 
tion that  otherwise  makes  it  murder.  Of 
course,  the  defendant  intends  to  do  what  he 
docs,  but  he  *must  be  laboring  at  thetime[186- 
he  performs  the  act  under  intense  men  al  ex- 
citement such  as  would  render  any  ordinarily 
prudent  person  for  the  time  being  incapable 
of  that  cool  reflection  that  otherwise  makes  it 
murder.  Id  that  state  of  case  the  law  does 
not  wholly  excuse  the  offense;  but  the  law,  in 
its  charity  for  the  imperfections  and  weak- 
ness of  human  nature,  reduces  it  from  mur 
der  to  manslaughter." 

The  statutes  of  the  United  States  provide 
that  any  person  who,  within  any  of  the  places 
or  upon  any  of  the  waters  described  in  §  5339, 
•'unlawfully  and  wilfully,  but  without  malice, 
strikes,  stabs,  wounds,  or  shoots  at,  or  other- 
wise injures  another,  of  which  striking,  stab- 
bing, wounding,  or  shooting  or  other  injury 
such  other  person  dies,  either  on  land  or  sea, 
within  or  without  the  United  States,  is  guilt7> 
of  the  crime  of  manslaughter."  U.  S.  Rev. 
Stat,  g  5341. 

The  accused  contends  that,  under  this  stat- 
ute, the  taking  of  human  life  without  malice, 
even  though  it  be  intentional,  is  not  man- 
slaughter unless  the  act  be  done  *'unlawfully 
and  wilfully,"  and  that  the  instruction  given 
was  erroneous  in  that  it  did  not  instruct  the 
jury  that  before  they  could  convict  of  man- 
Hiaughter  it  must  appear  from  the  evidence 
that  the  killing  was  not  only  intentional,  but 
was  unlawful  and  wilful. 

The  only  purpose  of  the  court  in  this  part 
of  its  charge  was  to  bring  out  the  distinction 
between  murder  and  manslaughter,  and  to  in- 
form the  j\iry  that  they  could  not  find  the  ac- 
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1S6-I8Q  BcFBKUE  Court  or  thb  United  Statel  Oar.  TtXM, 

cuBcdeiiittyotmurilerlfthfl  killing,  although     Hn.  LILLIAN  W.  EOAN  and  HuibsK 

InlentioDBl,   was  without  malice.    This  wae  Ptff*.  t'n  Err., 

for  the  beneflt  anit  noC  to  Ihe  prejudice  of  the  e. 

But  II  U  uld  that  the  accused  ma;  hare 
killed  hiB  aiiversary  la  self-defense.  The  court 
did  Dot  OTiTlook  Ibis  part  of  the  case.     It  fur-  (See  S.  0.  Beporter*B  ed.  IS8-1M.) 

tber  iDslrucied  the  Jury:  "The  homicide  be 

comes  justifiable  wbea  the  party  that  Is  Bnitw  vf  *taU  judgment — opinion  cf  Ou  omtrt 
cliarEcd  wflh  laking  humsD  life  has  been  un-  — Federal.q-aettion. 

lawfuIlT  assaulted  himself  b;  his  adversary,  ,     „ 

and  Is  placed  In  a  poeilion  of  peril  where  his  ^    On  error  to  •  state  court,  this  court  c^not  re- 

11"^  '',?'^^U°to'*be''S^Se  "b\?^r?^»      S't^lSt'^rS^^eS"^  :^^^^:^''  "" 

barm  is  about  to  be  dooe  him,  or,  from  Ine  .,-._..>.„      _       .   .  >      .. 

acaof  his  adversary,  it  reasonably  indicates  "■  ^X'^fV^r^^'^^  T^Sl^S^T^:^ 
to  the  defendant  or  would  rwonably  Indicate  u,e  record,  and  may  be  examined  Id  order  to  a*- 
187] 'to  the  mind  of  any  other  person  Biluat-  certain  the  questions  preseoted:  and  t bis  court 
ed  as  Che  defendant  was.  an  Inlentirin,  coupled  mKy  for  the  purposB,  not  of  deddlng  cbe  (acts, 
_■.,.  .L_  _Liii                    1.              _.>.i__.i^gj.g^  ^^^  ^^  way  of  throwing  light  OD  the  fladlnn, 

I    bodily       look  tDCo  the  entire  record. 

harini  in  that  elate  of  the  case  It  Is  his  duly  Z.  it  the  quegcioasof  fact  found  and  decided  in 
to  avoid  the  threatened  danger  if  he  can,  but  the  siate  court  are  adequate  to  determine  the 
he  Is  authorized  to  use  alt  reasonable  means  at  oonirorprsy  between  the  parties,  and  t>roed 
his  command  to  avert  the  threatened  dauger,  enough  to  maintain  a  ludgmentlndopendem  of 
and,  if  necessary,  he  Is  authorized  to  go  to  the  an  7  Federal  question,  this  court  n  withoutjurU- 
extent  of  taking  human  life  in  bU  own  proper  5""'*"!;  "'^°""''  ^""f  ■'""  «•""  '"»>'  "»'*  *^ 
selt-detense."  decided  such  a  question. 

If  this  lastmctfon  stood  alone,  there  might  [No.  63] 

be  some  ground  to  contend  that  ft  was  incoD-  „,     .,^.,,      „       „.      _    .,.„, 

■Istent  with  the  right  of  eelf-defense,  as  de-  Bvlmntm  Oeiober  *7. 1896.  Deeided  Februarf 
floed  in  Beard  v.  tftti'siJ  Stata.  166  U.  8.  650  ^.  '*97. 

[89;  1066].     But  the  court  further  said:  "If  _.,   „_„„_  ^     „  „  .. 

you  believe  from  the  lesilmony  Ibal  the  said  T"^^^^  -  ,  **,  ^^^  8"P'^'°e  Court  ofthe 

Addlngton  was  attacked  by  said  Hodges  with-  ->-    State  of  Louisiana  to  review  the  deci<e  of 

out  having  produced  the  occasion  for  the  as-  ">»'  «»"■'  afflrmiog  the  decree  of  the  Firat 

sault,  and  th.it  (he  acU  of  Hodges  then  showed  District  Court  of  the  Parish  of  Caddo.  Louis- 

to  the  mind  of  Mr.  Addlngton,  situated  as  he  '"S- '",  '"<»■  »'  j'^^  defendanU,  A.  H.  Hart 

was.  a  present    intention    upon   the   part    of  g  "'■•  '°    'o    '^''o'"  brought  by  Lillian  W. 

Hodges  either  to  Uke  his  life  or  do  him  serf-  Jgao  et  al   plaintiffs,  to  perpetually  enjoin  the 

ous  bodily  harm,  or  that  it  would  have  pro-  building  of  a  dam  across  a  stream  designated 

Juced  that  Impression  upon  the  mind  of  any  ¥  ".ajoi*  Pierre.    Ditmuiedfor  uunt  cf  juni- 

reasonably  prudent  person  situated  as  Adding-  oteUoa.  ,    ,      . 

ton  was  that  Hodges  was  then  about  to  kill      §<«  ""e  <*»  below,  46  La.  Ann.  1856. 
him  or  do  him  serious  bodily  harm,  and  you       lj>e  '"cts  are  Mated  In  the  opinion, 

further  believe  that  the  mesas  he  used  were  ,  *'^  C.  J.  Boataer,  F^td  7%ateAer,  and 

the  only  ressonable  means  at  his  command  to  •'-.?■  ^n  for  plain  tiffs  in  error, 
•vert  the  threatened  danger,  and  that  he  only     ■"''•  *•  H-  i>on»rd  tor  defcndanU  in  error. 
ilred  In  his  own  actual  self-defense,  oot  aciu-       „     ,     ,     __,  ,      .  „ 
ated  by    malice,  and  did   not  go  there  for       Mr  Justice  White  delivered  the  opinlonof 

thepurposeof provokinglbisdlfflcullyforthe  "'Si^^^i^    ,.    ,  

Surpose  of  killing  Hodgee.  you  will  And  ihe     J"^  plaintiffs  In  error,  by  otiglnal  andsup- 

efendant  not  guilty  as  charFcd  in  this  Indict-  P  fmental  petillous,  sued  In  order  to  perpetu- 

meut"    This  Instruction  Is  not  liable  to  the  ally  enjoin  the  building   by  the  board  of  state 

Objection  that  it  recognized  Addlngton's  right  engineers  of  the  sUte  of  Louislan^  of  a  dam 

to  take  the  life  of  his  adversary  only  upon  iis  ^*°^  an  alleged  stream  designated  as  Bayoo 

•ppearlog  that  be  was  in  fact  in  actual  danger  P'^rre.     It  was  averred  that  the  construction 

of  losing  hia  own  life  or  of  receiving  serious  """'<'  permsnentlylmpair'he'valueof  [189 

bodllvbarm.    On  theoontrary.  the  courtsald,  certain  real  property  to  the  plaintiff  belonging, 

ton,  13  a  reasonably  prudent  man   the  Impres-  art  droim  in  gucMon  ^aitS^tnaty,  or  CuoMt*- 

MOD  that  he  could  save  his  own  life,  or  protect  Hon,  we  notestoMartln  v.  Hunter,  l:vr:Hattbewa 

himself  from  serious   bodily  harm,  only  by  v.  ZaDe,I:aH;BndWllIIa[Ds  v.  NorrM.Sini. 
taking  the  life  of  his  assailant,  he  was  Justified      .Aato^urUdlcttono/  ITnilAl  Stotci  siiprrnw  Oomt 

by  the  lawlD  resorting  to  such  means,  unless  he  t"  dalan  itaU  Ian  void  oi  M  ocnjtlet  wtCA  Mot* 

weot  to  where  the  deceased  was  for  the  pur-  OmatiEiitlon;  to  revlH  decreet  of  state  eourli  at  t» 

ISSipoeeof  provoking  adifflculty  in 'order  eonitrutHon  of  mat*  tn(»,-se6  notes  to  Hart  t. 

tbalbe  might  slay  his  adveiwiy.      In  so  in-  I-^Phlre.  T:  m,  and  Oommerdal  B-nk  v.  Book- 

tlructlng  the  Jury  no  error  was  committed.  ^JfZ'  ^',JS«^  ^  »-,— . ,-.     « 

We  find  no  error  of  law  In  the  record  to  the  ^-^^^SSX-^t^J^^ltT  "^  ""* 

prejudice  of  the   accused,  and  lAt  judgment  sroJifuerfteiL-ecenote  toHBmbUnv.T..v«niuv 

muit  IMNfoTt  U  (^firmed.  Oo.  ST;  m. 
«80  1MU.8. 
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aled  in  the  ylcina^  of  the  proposed  work; 
that  It  was  a  purely  private  undertakiog  which 
the  board  of  state  engineers  was  not  author- 
ized to  do  at  public  q)ense,  and  that  Ibe  dike, 
if  carried  out,  would  obstruct  the  navigation 
of  Bayou  Pierre,  and  would  therefore  violate 
the  laws  of  the  United  States.  The  state  of 
Louisiana,  by  intervention,  and  the  defend- 
ants, by  answers,  traversed  the  averments  of 
the  petitions.  There  was  judgment  in  the 
trial  court  rejecting  the  plaintiffs'  demand, 
which  was,  on  appeal,  affirmed    by  the  su- 

Sreme  court  of  the  state  of  Louisiana.    To  the 
ecree  of  affirmance  this  writ  of  error  is  pros- 
ecuted. 

The  record  before  us  contains  all  the  testi- 
mony introduced  and  evidence  offered  in  the 
trial  court,  all  of  which  was  open  for  consid- 
eration and  passed  upon  by  the  supreme  court 
of  the  state  of  Louisiana.  On  error,  however, 
to  a  state  court,  this  court  cannot  re-examine 
the  evidence,  and,  when  the  facts  are  found  be- 
low, is  concluded  by  such  finding.  Dovier  v. 
JUeltards,  151  U.  S.  658  [38:  8051;  BartUtt  v. 
Lockwood,  160  U.  S.  868  [40:  400] ;  Stanley  v. 
SchwUby,  162  U.  8.  278  [40:  968].  True  it  is 
Uiat  in  Davoer  v.  Richards  the  court,  referring 
to  the  dictum  in  Repuhliean  River  Bridge  Co, 
▼.  Kansas  P.  R.  Co,  92  U.  8.  815,  317  [28: 615, 
516],  treated  as  open  for  further  consideration 
the  question  whether  in  chancery  cases  the 
power  existed  in  this  court  to  review  the  de- 
cision of  state  courts  on  both  the  law  and  the 
fact.  We,  however,  conclude  that  not  only 
the  ver^  nature  of  the  writ  of  error,  but  also 
the  rulings  of  this  court  from  the  beginning. 
make  it  clear  that  on  error  to  a  state  co\irt  in  a 
chancery  case,  as  in  a  case  at  law,  when  the 
facts  are  found  by  the  court  below,  this  court 
Is  concluded  by  such  findings.  The  adjudi- 
cations are  collected  very  fully  in  Dotoer  v. 
Biehards,  and  in  the  subsequent  cases  above 
referred  to. 

It  is  likewise  settled  that  on  error  to  the  su- 
preme court  of  Louisiana  the  opinion  of  that 
court  is  to  be  treated  as  part  of  the  record,  and 
that  it  may  be  examined  in  order  to  ascertain 
the  questions  presented,  and  this  court  may 
for  the  purpose,  not  of  deciding  the  facts,  but 
by  way  of  throwing  light  on  the  findings,  look 
into  the  entire  record.  Grosnleyv,  Neio  Orleans, 
100]»108  U.  8.  105  [27: 6671:  Gross  y.  United 
States  Martg,  Co,  108  U.  8.  477  [27:  7951. 

Turning  to  the  opinion  of  the  supreme  court 
of  Louisiana,  it  is  obvious  that  it  held,  not  only 
that  under  the  law  of  Louisiana  the  board  of 
state  engineers  was  competent  to  undertake  the 
work  in  question,  and  any  damage  resulting  to 
the  plaintiff  thereby  was  (ibsque  ir^uria.oMi 
that  it  also  rested  its  decree  upon  three  proposi- 
tions, two  of  fact  and  one  of  law,  vis,:  First, 
that  the  construction  of  the  dam  was  a  public 
work  jointly  undertaken  by  the  government  of 
the  United  States  and  the  board  of  state  engi- 
neers of  the  state  of  Louisiana.  8econd,  that 
the  stream  across  which  the  dam  was  to  be 
erected  was  not  navigable,  and  was  hence  sub- 
lect  to  state  control.  Tbird,  that  even  if  nav- 
igable, as  the  stream  was  wholly  within  the 
state  of  Louisiana,  it  was  hence  exclusively 
under  the  dominion  of  the  state  law.  The 
Undings  of  the  court  on  these  subjects  were 
thus  expressed: 
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*'8peaking  of  the  nature  of  the  work,  the 
district  judge  says:  'It  is  a  public  woik, 
planned  and  located  by  state  authority,  and  Is 
a  part  of  a  system  of  levees  ordered  by  the 
state  for  the  prevention  of  overflows.  It  is  the 
initial  point  of  a  line  of  levees  the  propriety, 
location,  and  construction  of  which  have  been 
determined  by  the  state,  acting  through  the 
state  board  of  engineers,  its  accredited  and 
duly  authorized  agents.  It  begins  on  the  high- 
lands on  the  west  bank  of  the  bayou  and  ex- 
tends thence  across  the  bayou  to  Hart's  island, 
and  from  there  to  Dixie  plantation,  on  Red 
river.'  The  United  States  government  has  con- 
tributed $4,000— a  sum  equal  to  the  price  of 
Hart*s  contract  with  the  state — towards  the 
cost  of  construction  of  the  line  of  levees  of 
which  the  dam  in  question  is  a  part  Mani- 
festly the  claim  that  such  a  work  undertaken 
by  the  state,  with  the  aid  of  the  general  gov- 
ernment, is  the  work  of  private  persons  for 
private  and  selfish  motives  is  absolutely  with- 
out foundation.  ...  As  to  plaintiff's  conten- 
tion that  Bayou  Pierre  is  a  navigable  stream, 
*we  have  carefully  considered  the  vo-  [101 
luminous  testimony  on  that  part  of  the  case, 
and  we  are  clear  that  the  upper  part  of  Bayou 
Pierre,  in  which  the  dam  in  question  is  situ- 
ated, is  not  navigable,  and  that  the  navigation 
of  even  the  lower  part  of  Bayou  Pierre,  a  con- 
siderable distance  oelow  the  dam,  is  attended 
with  many  obstacles  and  difficulties.  On  this 
point  the  district  judge  says:  '  From  Grande 
Ecore.  where  it  (Bayou  Pierre)  enters  Red 
river,  to  a  point  some  miles  below  its  junction 
with  Tone's  bayou,  a  stream  fiowing  out  of 
the  river.  Bayou  Pierre  has  been  frequently 
navigated  by  steamboats;  but  from  the  point  of 
junction  to  the  dam  in  question  it  has  never 
been  navigated  and  is  unnavigable.  Between 
these  two  points  it  is  nothing  but  a  high  water 
outlet,  going  dry  every  summer  at  many  places, 
choked  with  rafts  and  filled  with  sand,  reefs, 
etc.  It  has  no  channel;  in  various  localities  It 
spreads  out  into  shallow  lakes  and  over  a  wide 
expanse  of  country,  and  is  susceptible  of  beins 
made  navigable  just  as  a  ditch  could  be  if  ft 
were  dug  deep  and  wide  enough  and  kept  sup- 
plied with  a  sufficiency  of  ^ater.'  We  fully 
concur  in  this  finding.  Besides,  Bayou  Pierre 
is  wholly  within  the  state,  and  the  authority 
of  the  l«»gi8lalure  over  it  is  complete.  BamU' 
ton  V.  Vickhburg,  8.  <fc  P.  R.  Co.  84  La.  Ann. 
976:  Boykin  v.  Shaffer,  18  La.  Ann.  129." 

Now,  the  foregoing  findings  by  the  trial 
court,  approved  and  affirmed  by  the  supreme 
court  of  Louisiana,  that  is,  the  non-navigabil- 
ity of  the  stream,  and  the  concurrent  partici- 
pation of  the  United  8tates  and  the  state  in  the 
Duilding  of  the  dam,  are  purely  questions  of 
fact,  and  therefore,  as  we  have  said,  are  con- 
clusive. 

It  is  clear  that  if  these  questions  of  fact  are 
adequate  to  determine  the  controversy  between 
the  parties,  and  broad  enough  to  maintain  the 
judgment  independent  of  any  Federal  ques- 
tion, that  we  are  without  Jurisdiction,  al- 
though the  state  court  may  have  also  decided 
such  a  question.  Eu^tfs  v.  BolUs,  160  U.  8. 
861  [87: 1111];  Connecticut,  New  Torkd  JV.  E, 
R.  Co,  V.  Woodruff,  158  U.  8.  689  [88:  8691; 
Jfammond  v.  Connecticut  Mut,  F,  Ins,  Co,  160 
U.  8.  688  [87:  1206]. 
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The  claim  fs  that  the  court  belowerroneously 
10:5] decided  a  ♦Federal  question,  which  it  is 
88<Bertcd  isabsohitely  necessary  to  maintain  its 
decree  independently  of  the  conclusions  by  it 
expressed  on  the  foregoing  propositions  of  fact. 
This  argument  is  deduced  from  that  portion  of 
the  decision  below  which  held  that  even  if  the 
Btieam  was  navigable  it  was  nevertheless  com- 
petent for  the  state  authority  to  obstruct  or 
entirely  close  it,  because,  being  wholly  within 
the  state,  it  was  under  its  exclusive  jurisdic- 
tion and  authority.  Such  power,  it  is  argued, 
if  ever  possessed  by  the  state,  depended  solely 
on  the  absence  of  congressional  legislation,  as- 
serting the  reserved  authority  of  the  general 
government  over  all  navigable  streams,  in- 
cluding even  those  wholly  within  a  state,  and 
therefore  ceased  to  exist  from  the  enactment 
by  Congress  of  the  law  ot  September  19. 1890. 
26  Stat.  atL.  454.  chap.  907.  By  the  statute  re- 
lied on  Congress  forbade  the  construction  of 
"any  bridge  .  .  .or  other  works  over  or  in  any 
.  .  .  navigable  waters  of  the  United  States 
under  any  act  of  the  legislative  assembly  of 
any  state,  until  the  location  and  plan  of  such 
bridge  or  other  works  have  been  submitted  to 
and  approved  by  the  Secretary  of  War,  or  to 
excavate  or  fill  or  in  any  manner  alter  or 
modify  the  course,  location,  condition,  or  ca- 
pacity of  the  channel  of  said  navigable  waters 
of  the  United  States  unless  approved  by 
the  Secretary  of  War."  But  by  its  plain 
terms  this  statute  relates  solely  to  navigable 
waters,  and  one  of  the  propositions  of  fact 
found  by  the  supreme  court  of  the  state  is 
that  the  stream  in  question  was  not  navi- 
gable. The  necessary  effect,  therefore,  of  ac- 
cepting this  finding  is  to  take  the  case  out  of 
the  reach  of  the  law  relied  on.  and  this  causes 
the  question  of  fact,  that  is,  non-navigability, 
to  be  wholly  and  adequately  sufficient  to  main- 
tain the  judgment  without  reference  to  the 
statute  in  question. 

It  is  sought  to  avoid  this  inevitable  conclu- 
sion by  contending  that  the  fact  found  below 
is  not  that  the  stream  was  non-navigable,  but 
only  that  it  was  so  at  the  particular  place 
where  the  dike  was  proposed  to  be  built. 
Non-navigability  at  the  particular  place,  it  is 
argued,  does  not  exclude  the  implication  that 
the  impeding'of  the  water  at  that  point  would 
103]  'obstruct  the  flow  of  water  and  injure 
the  navigable  stream  below  the  dam,  thereby 
bringing  the  case  directly  under  the  terms  of 
the  statute.  But  this  construction  of  thefinding; 
below  is  entirely  too  narrow.  An  examination 
of  the  record  and  a  consideration  of  the  entire 
context  of  the  opinion  of  the  supreme  court  of 
the  state  make  it  clear  that  the  whole  contro- 
▼ersy  below  was  whether  the  dam,  if  erected 
at  the  particular  place  in  question,  would  af- 
fect or  injure  the  navigability  of  the  stream 
below,  and  that  the  finding  of  fact  that  the 
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stream  was  not  navigable  at  the  point  where 
the  dam  was  to  be  erected  was  sutistMntially  a 
conclusion  that  the  erection  of  the  dam  bora 
no  relation  to  and  would  have  no  effect  in  ob- 
structing the  navigation  of  the  stream  known 
as  Bayou  Pierre  below  the  dam,  and  which 
stream  the  court  recognized  as  being  navigable- 
in  a  qualified  sense.  The  record  disclo<!es  that 
Bayou  Pierre  leaves  the  Red  river  a  short  dis- 
tance below  the  city  of  Shreveport,  and,  after 
a  long  and  meandering  course,  re  enters  the 
Red  river  just  above  the  town  of  Grand  Ecore. 
The  proposed  dam  crosses  Bayou  Pierre  a^ 
short  distance  from  the  point  where  it  leaves 
Red  river.  Below  the  point  of  the  dam  a 
stream,  known  as  Tone's  bayou,  which  also 
flows  out  of  the  Red  river,  empties  into  and 
forms  a  junction  with  Bayou  Pierre.  The^ 
portion  of  the  bayou  which  the  court  found  to 
be  occasionally  navigable  was  that  below  the 
junction  of  Tone's  bayou.  As  to  the  portion 
above  the  junction  of  Tone's  and  Bayou  Pierre, 
that  is,  in  the  direction  of  the  dam,  the  finding 
of  fact  is  as  follows:  '^Between  these  twa 
points  it  is  nothing  but  a  high-water  outlet^ 
going  dry  every  summer  at  many  places, 
choked  with  rafts  and  filled  with  sand,  reefs, 
etc.  It  has  no  channel;  in  various  localities  it 
spreads  out  into  shallow  lakes  and  over  a  wide 
expanse  of  country  and  is  susceptible  of  being 
made  navigable  just  as  a  ditch  could  be  if  it 
were  dug  deep  and  wide  enough  and  kept  sup- 
plied with  asuflficiency  of  water."  The  obvious 
effect  of  this  finding  is  that  the  qualified  navi- 
gability existing  in  Bayou  Pierre  below  the  in- 
flow into  that  stream  ( f  iho  water  from  Tone's 
bayou,  is  wholly  uninfluenced  by  water  leaving 
Red  river  by  way  'of  the  upper  mouth  of[194t 
Bayou  Pierre.  Indeed,  the  finding  amounts  ta 
saying  that  the  stream  formed  by  the  jimction 
of  Bayou  Pierre  and  Tone's  bavou  is  a  new 
and  in  reality  a  distinct  and  dififerent  stream 
(although  called  by  the  same  name)  from  the 
stream  abovethe  junction. and  in  which  it  is  pro- 
posed to  erect  the  dam.  From  these  considera- 
tions it  obviously  results  that  the  expression  of 
opinion  arguendo  l)y  the  state  court  as  to  the 
power  of  the  state  of  Louisiana  to  control  a 
navigable  stream  wholly  within  its  borders^ 
even  if  erroneoiis,  was  unnecessary  to  the 
decision  of  the  cause,  and  that  the  decree  bj 
that  court  rendered  is  adequately  sustained  by 
the  conclusion  of  fact  as  to  the  non-navigabil- 
ity of  the  stream.  This  being  the  case,  it  is 
unnecessary  to  consider  whether  the  finding 
that  the  work  of  building  the  dam  was  con- 
currently carried  on  by  the  state  and  the  United 
States  is  not  also  sufficient  to  sustain  the  de- 
cree below,  since  it  practically  determines  that 
the  dam  was  being  constructed  in  conformity 
to  the  act  of  Congress. 
DumisMdfor  want  of  jurisdiction. 
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tADAMS  EXPRESS  COMPANY 


r. 


OHIO  STATE  AUDITOR. 


HENRY  8ANF0RD.  President  of  the  Adams 
Express  Company,  Appt,, 

V. 

EBENEZER  W.  POE,  Auditor  of  the  State 

of  Ohio,  et  al. 


HENRY  8ANP0RD,  President  of  the  Adams 
Express  Company,  Appt., 

V. 

EBENEZER  W.  POE,  Auditor  of  the  State 

of  Ohio,  et  al. 


JAMES  C.  FARGO,  President  of  the  Ameri- 
can Express  Company,  Appt., 

V. 

EBENEZER  W.  POE,  Auditor,  etc.,  et  al. 


THOMAS    C.    PLATT,    President   of    the 
United  States  Express  Company,  Appt., 

V. 

EBENEZER  W.   POE,  Aucjitor.  etc.,  et  al. 


CLARENCE  A.  SEWARD,  Vice  President 
of  the  Adams  Express  Company,  Appt., 

V. 

EBENEZER  W.  POE,  Auditor,  eta 


JAMES  C.  PARGO.  Pcsidcnt  of  the  Ameri- 
can Express  Company,  Appt,, 

EBENEZER  W.  POE,  Auditor,  etc. 


THOMAS    C.    PLATT,    President   of    the 
United  States  Express  Company,  Appt., 

V. 

EBENEZER  W.  POE,  Auditor,  etc 

(See  8.  a  Beporter>  ed.  lM-2Sft.) 

Ohio  law  creating  eiate  apprai»er$  and  assessors 
constitutional — state  decision — express  com- 
panics  property^ Federal  restrietion^inter- 
state  Gommerce^due  process  of  law — equal 
protection  of  the  laws — valuations, 

L  The  Ohio  law  of  April  27, 1898,  commonly  styled 
^^he  Ntchoto  law/*  as  amended  May  10, 1804,  cre- 
atiogr  a  state  board  of  appraisers  and  assessors  of 
the  property  in  Ohio  of  teleirrapb,  telephone,  and 
express  companies,  and  perscribing  the  rule  and 
method  of  assenment,  to  constitutional. 

I.  That  a  deotalon  of  the  supreme  court  of  the 
state  sustaining  the  constitutionality  of  a  state 
statute  was  obtained  in  a  prepared  case  which  did 
not  involve  a  genuine  controversy  will  not  pre- 
vent thto  court  from  following  It. 

fThe  title  of  thto  case  as  published  in  the  advance 
sheets  was  Sanford  v.  Poe.  But  inasmuch  as  the 
ease  on  rehearing  was  entitled  by  the  court  ^dams 
ExTprtss  Company  v.  Ohio  State  AvdUor  the  same 
title  to  adopted  here. 

NOTB.— ^  Co  diartct  taxes^  see  note  to  Scholey  t. 
Bew,  28: 99. 

As  to  power  of  states  to  tax,  see  note  to  Dobbins 
T.Brie  County  Comrs.  10: 10S2. 

Am  to  exemption  from  taxation;  whether  a  contract 
or  not:  not  impliedn^see  note  to  Tucker  v.  Fergu- 
•on,  22:806. 

As  to  saie  of  lands  for  taxes;  strict  compliance 
with  Btatute  necessary,— woe  note  to  William  v.  Pey- 
ton, 4:  618. 

As  to  when  taxes  iUeoany  assessed  can  be  recovered 
haek^  see  note  to  Bnkine  ▼.  Van  Arsdale,  21:  IB. 
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8L  The  property  of  an  express  company  distrib- 
uted through  different  states  constitutes  but  a 
single  plant  united  in  a  single  specific  use,  and, 
for  the  taxation  of  that  portion  of  it  which  to 
within  any  state,  the  contracts  for  transporta- 
tion facilities,  and  the  capital  necessary  to  carry 
on  the  business,  whether  represented  in  tangible 
or  intangible  property,  in  the  state,  as  well  as  its 
horses,  wagons,  safes,  pouches,  and  furniture, 
may  be  Included  in  the  assessment. 

L  There  is  no  Federal  restriction  which  wiU  pre- 
vent property  from  being  assessed  at  the  value 
which  it  has  as  used  and  by  reason  of  its  use. 

6.  Taxation  on  or  determined  by  the  proportion 
of  the  capital  of  an  express  comp^py  employed 
in  a  state  through  which  its  business  to  carried 
on,  fairly  ascertained,  to  essentially  a  property 
tax,  and,  as  such,  not  an  interference  with  inter- 
state commerce. 

6.  Regarding  the  property  of  an  interstate  ex- 
press company  as  a  unit  proflt-producing  plant 
at  the  value  which  it  has  as  used  and  by  reason  of 
its  use,  for  the  purpose  of  fixing  the  value  of 
that  portion  of  the  property  in  one  state,  and 
considering  the  value  of  its  capital  stock  as  an 
essential  factor  in,  though  not  as  a  necesrary 
equivalent  of,  the  value  of  the  entire  property, 
do  not  amount  to  an  assessment  on  property 
situated  in  other  states,  and  for  that  reason  con- 
stitute a  taking  of  property  without  due  process 
of  law. 

7.  An  express  company  is  not  denied  the  equal 
protection  of  the  laws  by  classifying  it  with  nUl- 
road  and  telegraph  companies  as  subject  to  the 
unit  rule  of  taxation,  which  estimates  the  valuo 
of  the  whole  plant,  though  situated  in  diilerent 
states,  as  an  entirety,  for  the  purpose  of  deter- 
mining the  value  of  the  property  in  one  state. 

8.  Where  the  method  of  appraisement  prescribed 
by  the  law  is  pursued  and  there  lire  no  speoiflo 
charges  of  fraud,  the  valuations  will  not  be  held 
excessive  upon  evidence  tending  only  to  show 
that  they  were  so. 

[Nos.  837-840,  898-400.] 

Argued  December  10,  11,  7896,    Decided  F§^ 

ruary  1,  1897, 

APPEALS  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
in  the  first  four  of  above  cases  (Nos.  887,  888, 
889,  840)  and  appeals  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Ohio  in  the  last  three  cases  (Nos.  898,  899, 
400)  to  review  decrees  affirming  the  final  de- 
crees of  the  Circuit  Court,  and  to  review  de- 
crees of  the  Circuit  Court  dissolying  the  tem- 
porary injunction;  sustaining  the  demurrers, 
and  dismissing  the  suit  in  said  actions  brought 
by  the  several  express  companies,  appellants, 
against  Ebenezer  W.  Poe,  auditor  of  the 
state  of  Ohio,  etal.,  to  enjoin  the  certification 
of  the  apportioned  valualions  to  the  county 
auditors  of  the  property  of  the  expre&s  com- 
panies for  the  purpose  of  taxation.  Afflrmed, 
See  same  cases  below.  61  Fed.  Rep.  449, 
470;  51  Ohio  St.  492;  64  Fed.  Rep.  9;  87  U.  S. 
App.  878,  899,  69  Fed.  Rep.  646,  557. 

Statement  by  Mr.  Chief  Justice  Fnller: 
These  are  cases  involving  the  constitution- 
ality of  certain  laws  of  the  state  of  Ohio  pro- 
viding for  the  taxation  of  telegraph,  telephone, 
and  express  companies,  and  the  validity  of 
assessments  of  express  companies  thereunder. 
The  general  assembly  of  Ohio  passed,  April 
27,  1893,  an  act  to  amend  and  supplement 
27T7,  2778,  2779,  and  2780  of  the  Revised 
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Statutes  of  that  stale  (commonly  stylod  "the 
Nichols  law"),  which  was  amended  May  10, 
1804.  The  law  created  a  state  board  of  ap- 
praisers and  assessors,  consisting  of  the  audi- 
tor of  slate,  treasurer  of  state,  and  attorney 
general,  which  was  charged  with  the  duty 
of  assessing  the  property  in  Ohio  of  telegraph, 
telephone,  and  express  companies.  By  the 
act  as  amended,  between  the  1st  and  81st  days 
of  May  annually  each  telegraph,  telephone.and 
expref^scompanydoingbusinessinOhio  wasre- 
lOTlquired  *to  file  a  return  with  the  auditor 
of  Slate,  setting  forth  among  other  things  the 
number  of  shares  of  its  capital  stock;  the  par 
▼alue  and  market  value  (or.  if  there  be  no 
market  value,  then  the  actual  value)  of  its 
•hares  at  the  date  of  the  return;  a  statement 
In  detail  of  the  entire  real  and  personal  prop 
€rty  of  said  companies  and  where  located,  and 
the  value  thereof  as  assessed  for  taxation. 
Telegraph  and  telephone  companies  were  re- 
quired to  return,  also,  the  whole  length  of 
their  lines,  and  the  length  of  so  much  of  their 
lines  as  is  without  and  is  within  the  state  of 
Ohio,  including  the  lines  controlled  and  used, 
under  lease  or  otherwise.  Express  companies 
were  required  to  include  in  the  return  a  state- 
ment of  their  entire  gross  receipts,  from  what- 
ever source  derived,  for  the  year  ending  the 
let  day  of  May,  of  business  wherever  done; 
and  of  the  business  done  in  the  state  of  Ohio, 
giving  the  receipts  of  each  office  in  the  state; 
also  the  whole  length  of  the  lines  of  rail  and 
water  routes  oyer  which  the  companies  did 
business  within  and  without  the  state.  Pro- 
vision was  made  in  the  law  for  the  organiza- 
tion of  the  board,  for  the  appointing  of  one 
of  its  members  as  secretary  and  the  keeping 
of  full  minutes  of  its  proceedings.  The  lioard 
was  required  to  meet  in  the  month  of  June 
and  a5)8ess  the  value  of  the  property  of  these 
companies  in  Ohio.  The  rule  to  be  followed 
by  the  board  in  making  the  assessment  was 
that  ''in  determining  the  value  of  the  property 
of  said  companies  in  this  state,  to  be  taxed 
within  the  state  and  assessed  as  herein  pro- 
vided, said  board  shall  be  guided  by  the  value 
of  said  property  as  determined  by  the  value 
of  the  entire  capital  stock  of  said  companies, 
and  such  other  evidence  and  rules  as  will  ena- 
ble said  board  to  arrive  at  the  true  value  in 
money  of  the  entire  property  of  said  compa- 
nies within  the  state  of  Ohio,  in  the  proportion 
which  the  same  bears  to  the  entire  properly  of 
said  companies,  as  determined  by  the  value  of 
the  capital  stock  thereof,  and  the  other  evi- 
dence and  rules  as  aforesaid." 

As  to  telegraph  and  telephone  companies, 
the  board  was  required  to  apportion  the  valua- 
tion among  the  several  companies  through 
which  the  lines  ran,  in  the  proportion  that  the 
length  of  the linesin  the  respectivecounties  bore 
108]  to  the  'entire  length  in  the  state;  iu  the 
case  uf  express  companies,  the  apportionment 
was  to  be  made  among  the  several  counties  in 
which  they  did  business,  in  the  proportion 
that  the  gross  receipts  in  each  county  bore  to 
the  gross  receipts  in  the  state. 

The  amount  thus  apportioned  was  to  be 
certified  to  the  county  auditor,  and  placed 
by  him  on  the  duplicate  '*to  be  assessed, 
and  the  taxes  thereon  collected  the  same  as 
taxes  assessed  and  collected  on  other  personal 
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property,"  the  rate  of  taxation  to  be  the  same 
as  that  on  other  property  in  the  local  taxing 
district. 

Tlie  valuation  of  all  the  real  estate  of  the 
companies,  situnted  in  Ohio,  was  required  to 
be  deducted  from  the  total  valuation  as  fixed 
by  the  board. 

Provisions  were  made  for  hearings  and  for 
thecorreclion  of  erroneous  and  excebsive  valu- 
ations, as  follows: 

"At  any  time  after  the  meeting  of  the 
board  on  the  1st  Monday  in  June,  and  before 
the  assessment  of  the  property  of  any  com- 
pany is  determined,  any  company  or  person  in- 
terested shall  have  the  right,  on  written  appli- 
cation, to  appear  before  the  board  and  be  heard 
in  the  matter  of  the  valuation  of  the  property 
of  any  company  for  taxation.  After  the  as- 
sessment of  the  property  of  any  company  for 
taxation  by  the  board,  and  before  the  certifica- 
tion by  the  auditor  of  slate  of  the  apportioned 
▼aliintion  to  the  several  counties,  as  provided 
in  §  2780,  the  board  may,  on  the  application 
of  any  interested  perstm  or  company,  or  on  its 
own  motion,  correct  the  assessment  or  valua- 
tion of  the  property  of  any  company,  in  such 
manner  as  will,  in  its  judgment,  make  the  Tal- 
nation  thereof  just  and  equal.  The  provisions 
of  §  167  of  the  Revised  Statutes  shall  apply 
to  the  correction  of  any  error  or  overvaluation 
in  the  assessment  of  property  for  taxation  by 
the  slate  board  of  a|;xpraisers  and  assessors, 
and  to  the  remission  of  taxes  and  penalties  il- 
legally assessed  thereon." 

Section  167  of  the  Revised  Statutes,  referred 
to,  reads  thus: 

"Sec.  167.  He  [the  auditor  of  the  state] 
may  remit  such  taxes  and  penalties  thereon  as 
he  ascertains  to  have  been  illegally  assessed, and 
such  penaltiesas  have  accrued  or  may  accrue  in 
^consequence  of  the  negligence  or  error  [199 
ot  any  officer  required  to  do  any  duty  relating 
to  the  assessment  of  property  for  taxation,  or 
the  levy  or  collection  of  taxes,  and  he  may» 
from  time  to  time,  correct  any  error  in  any  as- 
sessment of  property  for  taxation  or  in  the  du- 
plicate of  taxes  in  any  county;  provided  that 
when  the  amount  to  be  remitted  in  any  one 
case  shall  exceed  $100,  he  shall  proceed  to  the 
office  of  the  governor  and  take  to  his  assist- 
ance the  governor  and  attorney  general,  and 
in  all  such  cases  may  remit  no  more  than  shall 
be  agreed  upon  by  a  majority  of  the  officer* 
named." 

Instead  of  distributing  the  valuation,  as  un- 
der the  act  of  1893,  the  state  board  by  the  act 
of  1894  was  to  certify  it  to  the  auditor  of 
state,  whose  duty  it  was  made  to  apportion 
and  certify  the  valuation  among  the  counties. 

In  No.  a87  the  taxes  for  1898  were  involved; 
and  in  Nos.  838,  839,  and  840,  the  taxes  for 
1894.  These  are  appeals  from  the  circuit 
court  of  appeals  for  the  sixth  circuit.  In  Nos.. 
898,  899,  and  400  the  taxes  for  1895  were  in- 
volved. These  are  appeals  from  decrees  of 
the  circuit  court  for  the  southern  district  of 
Ohio. 

The  original  suits  were  brought  in  the  cir- 
cuit court  to  enjoin  the  certification  of  the  ap- 
portioned Valuations  to  the  county  auditors, 
as  to  1893,  against  the  state  board;  as  to  1894 
and  1895.  against  the  auditor  of  state. 

The  circuit  court,  Taft,  J.,  on  April  28, 
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1894,  after  a  preliminary  opinion,  filed  opin- 
ions in  the  case  of  the  Western  Union  Tele- 
graph Company  against  the  slate  board  (61  Fed. 
Rep.  449)  and  in  No.  837  (61  Fed.  Rep.  470) 
holding  the  Nichols  law  to  be  invalid  under 
the  Constitution  of  Ohio.  On  the  1st  of  May 
following  the  supreme  court  of  Ohio  decided 
that  the  Nichols  law  was  constitutional  and 
valid.    51  Ohio  St.  492. 

Thereupon  the  circuit  court  reversed  its 
ruling,  and  accepted  the  decision  of  the  su- 
preme court  of  the  state,  and  Judge  Taft  filed 
a  further  opinion  holding  that  the  assessments 
were  valid.    64  Fed.  Rep.  9. 

In  all  the  cases  the  final  decrees  of  the  cir- 
200]  cuit  court  'dissolved  the  temporary  in- 
junctions which  had  been  granted,  sustained 
demurrers,  and  dismissed  the  bills. 

The  circuit  court  of  appeals  affirmed  the 
cases  taken  to  it  on  appeal.  87  U.  8.  App. 
878.  899.  69  Fed.  Rep.  546,  557. 

The  proceedings  of  the  slate  board  in  mak- 
ing the  assessments  for  1895  and  certain  cor- 
respondence are  set  forth  in  the  records  as 
if  exhibits  to  the  bills.  The  action  of  the 
board,  relative  to  express  companies,  !•  thus 
given : 

'*The  board  having  given  each  express  com- 
pany doing  business  in  Ohio,  whose  property 
in  Ohio  is  hereinafter  assessed,  opportunity  to 
appear  and  be  heard  personally  by  the  board, 
and  having  heard  all  companies  which  desired 
to  be  heard  through  their  officers,  agents,  or 
counsel,  and  having  carefully  considered  the 
facts  set  out  in  the  returns,  schedules,  and  sup- 
plementary statements  of  such  companies  and 
all  evidences  of  value  and  all  matters  bearing 
upon  the  question  of  the  value  of  the  prop- 
erty of  the  companies  which,  in  the  judgment 
of  the  board,  would  assist  it  in  arriving  at  the 
true  value,  in  money,  of  the  entire  property 
of  each  of  said  companies  within  the  state  of 
Ohio,  on  motion,  the  state  board  of  appraisers 
and  assessors  unanimously  fix  and  determine 
the  values  of  the  property  of  express  com- 
panies hereinafter  named  in  Ohio  to  be  taxed 
therein  at  the  amounts  set  out  in  the  following 
table: 

The  Adams  Express  Company...  $533,095.80 
The  American  Express  Company.    499,873.60 
The  United  Sutes  Express  Com- 
pany  488,264.70" 

This  valuation  was  made  July  24, 1895.  On 
the  2d  of  August,  counsel  for  the  companies 
wrote  the  auditor  requesting  to  be  advised  of 
the  assessments  when  made,  in  order  that  they 
might  apply  for  a  correction.  On  the  7th 
of  August  the  secretary  of  the  boord  informed 
counsel  of  the  assessments.  On  August  10, 
counsel  wrote  asking  "upon  what  calculation, 
if  any,  the  apparently  precise  amounts  of  the 
assessments,  especially  in  the  case  of  the  ex- 
press companies,  are  based,  and  how  the  fig- 
ures are  arrived  at." 

The  auditor  replied  for  the  board  that  "the 
201]  method  pursued  *by  the  state  board  of 
appraisers  and  assessors  this  year  in  assessing 
the  property  in  Ohio  of  the  Western  Union 
Telegraph  Company  and  the  express  companies 
Tou  represent  is  not  different  from  that  fol- 
lowed in  former  years,  which  has  been  sus- 
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tained  by  the  courts,  and  is  set  forth  in  the 
records  of  the  board." 

Attention  was  called  to  certain  data  lacking 
in  the  companies'  returns,  and  counsel  were 
informed  that  opportunity  would  be  afforded 
for  a  hearing  on  September  2  at  10  o'clock  A- 
M. ;  but  the  three  bills  involving  these  assess- 
ments  were  filed  August  14,  1895.  Subse- 
quently returns  were  filed  as  of  May  1,  1895» 
sho  wing- 
As  to  the  Adams  Express  Company.  Num- 
ber of  shnres:  120,000.  Market  value:  $140 
to  $150.  Taxable  value  of  real  estate  owned 
in  Ohio:  $25,170.  Value  of  personal  prop- 
erty, including  moneys  and  credits,  owned  by 
company  in  Ohio:  $12,065.  Total  value  of 
real  estate  owned  outside  of  Ohio:  $8,005.- 
157.52.  Total  value  of  personal  properly 
owned  outside  of  Ohio:  $1,117,426.05.  Entire 
gross  receipts  from  whatever  source  received 
within  the  state  for  the  year:  $282,181.  Whole 
length  of  lines  of  rail  and  water  routes  over 
which  the  company  was  doing  business:  29,647 
miles.  Length  without  the  state:  27,518  miles. 
Within  the  state:  2,129  miles. 

As  to  the  United  States  Express  Company. 
Number  of  shares:  100,000.  Par  value:  $100. 
Market  value:  $40.  Taxable  value  of  real  es- 
tate owned  in  Ohio:  $22,190.  Value  of  per- 
sonal property,  including  moneys  and  credits^ 
owned  in  Ohio:  $28,438.  Entire  gross  receipta 
from  whatever  source  derived  within  the  state: 
$858,519.  Length  of  lines  within  the  state 
over  which  the  company  was  doing  business: 
3,011  miles. 

As  to  the  American  Express  Company. 
Number  of  interests:  180,000.  Par  value: 
$100.  Market  value:  $112.  Taxable  value  of 
real  estate  in  Ohio:  $58,660.  Value  of  per> 
sonnl  property,  includina:  moneys  and  credits^ 
in  Ohio.  $23,430.  Total  value  real  estate  out- 
side of  Ohio:  $4,891,259.  .Total  value  of  per- 
sonal property  outside  of  Ohio:  $1,661,759. 
Gross  receipts  within  the  state:  $275,446. 
Whole  length  of  lines:  85,295  miles.  Length 
within  the  state:  1,731  miles. 

*The  companies  made  no  return  6f  [202 
their  entire  gross  receipts  of  business  wherever 
done,  nqr  of  the  terms  of  their  contracts  or  ar- 
rangements for  transportation. 

/uiese  returns  stated  and  the  bills  repeated 
tHat  aside  from  the  real  estate  mentioned  the 
companies  had  no  property  in  the  state  of 
Ohio  "except  certain  horses,  wagons,  harness^ 
trucks,  safes,  and  office  fixtures  located  at  dif- 
ferent points,"  and  that  their  actual  value  was 
given.  That  "the  business  of  the  company  Id 
the  state  consists  in  carrying  packages  on  pas- 
senger and  express  trains,  steamboats,  and 
stages  in  the  care  and  custody  of  its  employee* 
who  accompany  the  packages.  The  ezprese 
company  has  no  ownership  of  nor  interest  Id 
these  means  of  conveyance,  and  simply  paya 
to  the  railroad  companies  and  the  owners  of 
ttie  steamboats  and  stage  coaches  for  the  pas- 
sage of  mesAengers  and  their  accompanying 
packages.  The  horses,  wagons,  and  trucks 
are  used  by  it  in  the  collection  and  delivery  of 
these  packages.  Tlie.re  is  no  peculiarity  about 
this  property;  it  is  of  an  ordinary  kind,  whose 
true  value  in  money  must  be  measured  by  the 
ordinary  standards,  and  is  easily  ascertaiued 
and  determined." 
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Each  of  tbe  bills  Id  Nos.  808.  899.  and  400 
alleged  that  the  scheme  of  taxation  contem- 
plated by  the  act.  "while  professing  to  provide 
for  taxation  of  property  in  the  state  of  Ohio, 
docs  not,  in  fact,  do  so.  inasmuch  as  it  directs 
the  state  board  of  appraisers,  in  determining 
the  value  of  the  property  of  express  compa- 
nies in  said  state  for  the  purpose  of  taxation, 
to  be  'guided  by  the  value  of  said  property  as 
determined  by  the  value  of  the  entire  capital 
stock  of  said  company  .  .  .  in  the  propor- 
tion which  the  same  (tt«.,  the  property  of  the 
companies  within  the  state)  bears  to  tbe  entire 
property  of  said  companies,  as  determined  by 
the  value  of'  the  capital  stock  thereof;*  '*  that 
"the  value  of  the  capital  stock  or  shares  of 
■aid  company  and  of  express  companies  gen- 
erally is  determined,  not  so  much  by  the  value 
of  the  property  and  appliances  which  they  use 
in  carrying  on  tlieir  business,  as  by  the  skill. 
diligence,  fidelity,  and  success  with  which  they 
conduct  their  business.  Said  company  employs 
many  thousands  of  men  who  are  constantly 
20d]  engaged  in  carrying  express  ^packages, 
many  of  them  of  great  value,  from  one  part 
of  the  country  to  another,  and  its  income  and 
the  value  of  its  shares  are  largely  the  result 
of  their  efforts,  fidelity,  and  integrity,  and  of 
skillful  management  and  supervision  of  the 
business.  Baid  company  furthermore  owns 
real  and  personal  propertv  of  great  value  aside 
from  the  appliances  of  Its  express  business, 
which  is  not  held  or  taxable  in  the  state  of 
Ohio,  and  some  of  which  is  not  taxable  at  all, 
all  of  which,  however,  together  with  the  busi- 
ness connections  of  the  company  and  the  re- 
putation and  goodwill  which  it  has  earned  in 
the  course  of  more  than  fifty  years  of  public 
aervlce,  enter  largely  into  the  value  of  its  cap- 
ital shares;"  that  the  market  price  of  the  com- 
pany's shares  does  not  * 'afford  any  fair,  rea- 
eooabler  or  just  method  of  estimating  the  value 
of  its  property  or  fixing  the  basis  of  value  for 
the  purpose  of  taxation,  because  the  market 
price  is  speculative  and  variable,  depending 
upon  financial  conditions  not  at  all  connected 
wiUi  this  company,  its  business,  or  its  prop 
erty;  and  your  orator  insists  that  said  scheme 
of  taxation  is  unfair,  illegal,  unjust,  and  un- 
equal and  is  a  regulation  of  and  a  tax  upon 
Interstate  commerce  and  a  taking  of  its  prop- 
er^ without  due  process  of  law;  that  the  act 
ftnd  the  assessments  made  thereunder  are  in 
contravention  of  the  Constitution  of  the  United 
States  because  the  act  provides  for  the  assess- 
ment of,  and  the  assessments  embrace,  prop- 
erty not  situated  within  the  jurisdiction  of  the 
state  of  Ohio,  and  the  property  of  the  com- 
panies is  therefore  taken  without  due  process 
of  law;  and  that  the  scheme  as  a  special  one 
imposes  an  illegal  burden  on  interstate  com- 
merce, and  denies  the  equal  protection  of  the 
laws. 


Me$8r§.  Lawrence  Mazwellt  Jr.,  Clar- 
miee  A.  Seioard,  Jann$  C.  Carttr,  and  Frank  H, 
putt,  for  appellants: 

The  circuit  court  erred  in  sustaining  the  de- 
murrers to  the  bills  and  in  dismissing  the  bills. 
The  assessments  complained  of  are  not  in  fact 
assessments  against  the  plaintiffs  in  respect  of 
their  projperty  held  or  owned  by  them  in  the 
state  cf  Ohio,  or  within  the  taxing  jurisdiction 
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of  that  state,  but  are  really  an  attempt,  under 
the  guiso  of  taxing  the  plaintiff's  property 
within  the  state,  to  enforce  against  them  the 
payment  of  a  tax  upon  their  business,  which 
is  largely  interstate  commerce,  or  for  the 
privilege  of  doing  such  business  in  the  state 
of  Ohio,  by  placing  a  fictitious  and  artificial 
value  upon  their  property;  and  the  assessments 
and  the  statute  of  Ohio  purporting  to  author- 
ize them  are  therefore  in  contravention  of  the 
Constitution  of  the  United  States,  especiallv 
of  the  interstate  commerce  clause  of  §  8,  arti- 
cle 1,  and  of  §  2,  article  4,  and  of  §  1,  article 
14. 

We  do  not  concede  that  the  assessments 
complained  of  in  the  bills  are  authorized  by 
the  Nichols  law,  or  that  the  supreme  court  of 
Ohio  would  justify  them  if  they  were  before 
that  court.  If  not,  the  demurrers  should  have 
been  overruled  on  the  ground  that  the  allega- 
tions of  the  bills  show  the  assessments  to  be 
illegal,  even  assuming  the  statute  itself  to  be 
a  valid  law;  and  this  court,  having  jurisdiction 
of  the  entire  case,  should  now  overrule  the  de- 
murrers on  that  ground,  even  if  the  court 
should  be  of  opinion  that  the  Nichols  law  it- 
self does  not  contravene  any  provisions  of  the 
Constitution  of  Ohio  or  of  the  United  States;  be- 
cause, if  the  Nichols  law,  in  the  view  of  this 
court,  properly  construed,  requires  the  prop- 
erty of  express  companies,  such  as  it  is,  to  be 
assessed  on  the  basis  of  its  ordinary  value  aa 
property,  it  Is  manifest  that  that  has  not  been 
done,  and  that  the  assessments  made  by  the 
state  board,  increasing  that  value  ten  and 
twenty  fold,  cannot  be  sustained,  and  warrant 
the  interposition  of  a  court  of  equity. 

Cooley,  Taxn.  2d  ed.  785;  Gummingi  v. 
Merchanti'  Nat.  Bank,  101  U.  8.  1M(35:  90i); 
IHUaburg,  C.  C.  dt  St,  L.  R  Co,  v.  Backus, 
154  U.  8.  421  (38: 1031). 

But  the  circuit  court,  and  the  circuit  court 
of  appeals  (in  the  cases  of  1893  and  1894)  held 
that  the  assessments  complained  of  had  been 
made  in  pun^uance  of  a  definite  rule  or  princi- 
ple of  appraisement,  recognized  and  estab- 
lished by  the  Nichols  law,  as  construed  by  tbe 
supreme  court  of  Ohio.  Our  argument,  there- 
*fore,  is  addressed  to  the  question  whether  that 
rule  is  valid,  under  the  Federal  Constitution. 

The  cases  raised  a  Federal  question,  om., 
whether  the  rule  of  assessment  prescribed  bv 
the  Ohio  statute  and  adopted  by  the  state  boarcl, 
for  taxation  of  express  companies,  contravenes 
the  Federal  Constitution. 

Taking  the  allegations  of  the  bills  in  con- 
nection with  the  returns  made  by  the  express 
companies  to  the  state  board,  and  the  tran- 
script of  the  proceeding  of  the  state  board 
upon  those  returns,  it  is  manifest  that  what 
the  board  did,  and  what  the  demurrers  to  the 
bills  admit  that  they  did,  was,  not  to  assess  tbe 
defendants,  on  the  basis  of  the  market  value 
of  such  of  their  tangible  property  as  was  found 
within  the  state  of  Ohio,  and  on  their  moneys 
and  credits  in  the  state,  but  to  treat  the  com- 
panies as  owning  dividend-producing  plants, 
whose  value  is  represented  by  the  market  value 
t>f  their  shares,  and  to  assign  a  portion  of  that 
value  to  the  £tate  of  Ohio,  as  being  property 
subject  to  taxation  in  that  state.  The  basis  of 
the  apportionment  made  by  the  board  to  Ohio 
is  not  disclosed;  it  was  evidently  haphasard 
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«nd  arbitrary;  but  that  is  not  material  now. 
The  point  is  that  the  state  board  deliberately 
and  intentionally  followed  a  certain  rule  and 
principle  of  assessment,  being  the  rule  pre 
scribed  by  the  statute  of  the  state,  as  construed 
by  its  supreme  court,  and  the  validity  of  that 
rule  is  therefore  raised  by  the  record,  and  pre- 
sents a  Federal  question  which  must  be  de- 
cided in  our  favor,  if  we  can  show  that  the  rule 
contravenes  any  of  the  provisions  of  thd  Fed 
eral  Constitution.  In  other  words,  the  ques- 
tion is  not  one  merely  of  valuation,  but  of  the 
legality,  under  the  Federal  Constitution,  of 
the  rule  which  the  statute  of  Ohio  prescribes 
for  the  assessment  of  express  companies. 

The  circuit  court  of  appeals,  although  decid- 
ing the  Federal  question  against  the  plaintiffs, 
<lid  not  deny  that  the  Federal  question  arose. 
They  decided  it  against  the  plaintiffs  because, 
to  use  their  own  language,  they  were  of  opin- 
ion that  "the  fact  that  the  properly  of  the  ex- 
press companies  was  valued  as  a  unit  profit- 
producing  plant  did  not  violate  any  Federal 
restriction  upon  the  taxing  power  of  a  state 
within  which  a  part  of  that  plant  is  found. 
The  value  of  property  depends  in  a  large  de- 
gree upon  the  use  to  which  it  is  put.  If  a  rail- 
road may  be  valued  as  a  unit  rather  than  as  a 
^ven  number  of  acres  of  land,  plus  so  many 
tons  of  rails,  and  so  many  thousand  ties  and  a 
•certain  number  of  depots,  shops,  etc. ,  there  is 
DO  sufficient  reason  why  the  property  of  an  ex- 
press company  should  not  be  treated  as  a  unit 
plant.  If  the  state  of  Ohio  had  a  right  to  tax 
the  property  within  the  state,  and  to  assess  it 
at  its  true  cash  value,  there  is  no  Federal  re- 
striction which  will  prevent  such  property 
from  being  assessed  at  the  value  which  it  has, 
as  used  and  by  reason  of  its  use,'*  citing  West- 
on U.  Teleg.  Co.  v.  Magsachusetts,  125  U.  S. 
630(31:790);  PuUmarCa  Palace  Car  Co,  v. 
Ptnmyldama,  141  U.  S.  18  (35:  613),  3  Inters. 
Com.  Uep.  595. 

If  the  Nichols  law  Justifies  the  assessments 
•complained  of,  it  contravenes  the  interstate 
<;ommerce  clause  of  the  Federal  Constitution, 
because  the  assessments,  while  purporting  to 
be  upon  the  property  of  the  plaintiffs  within 
the  state,  are,  in  fact,  levied  upon  the  plain- 
tiffs' business  (which  is  largely  interstate  com- 
merce), by  placing  a  fictitious  and  artificial 
▼alue  upon  their  property. 

Under  the  interstate  commerce  clause  of  the 
Federal  Constitution  it  is  not  competent  for  a 
«tate  to  tax  a  nonresident  person  or  corpora- 
tion engaged  in  interstate  commerce,  upon 
their  occupation  or  business.  The  state's 
power  of  taxation  in  such  cases  is  limited  to  a 
tax  upon  such  of  the  property  of  the  person  or 
•corporation  as  is  found  within  the  taxing  ju- 
risdiction of  the  state,  and  that  property  must 
t)e  taxed  without  discrimination.  It  isjust  as 
much  a  violation  of  this  rule  of  the  Federal 
donslitution  to  levy  a  tax  ostensibly  on  prop- 
erty, but  really  on  business,  by  ascribing  an 
artificial  or  fictitious  value  to  the  property,  as 
to  make  the  levy  directly  and  in  terms  upon 
t)usine8S. 

CmUherY.  Kentucky,  141  U.  8.  47,  58(85: 
4M,  652). 

The  question  then  is  whether  assessments, 
«uch  as  the  bills  allege  were  made  by  the  state 
board,  and  such  as  Judge  Taft  admits  the  state 
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board  were  authorized  by  the  Ohio  statute  to 
make  against  these  express  companies,  are 
really  assessments  against  them  in  the  respect 
of  property  held  or  owned  by  them  in  the  state 
of  Ohio.  If  not.  they  cannot  be  sustained  un- 
der the  Federal  Constitution. 

In  his  final  opinion,  Judge  Taft  seems  to 
have  overlooked  the  infirmity,  under  the  Fed- 
eral Constitution,  of  an  appraisement  which 
'*wa8  not  an  appraisement  of  the  property  of 
the  company  in  Ohio  at  all."  He  failea  to 
realize  that,  if  such  was  the  character  of  the 
appraisement — if  it  was  what  he  declared  it  to 
be,  *'not  a  property  ad  valorem  tax,"  but  "an 
income  tax,"  in  other  words  a  tax  upon  the 
business  of  the  company,  it  was  clearly  illec^al, 
under  the  Federal  Constitution,  independent 
of  any  consideration  arising  under  the  Con- 
stitution of  the  state. 

Judge  Lurton  in  the  circuit  court  of  appeals 
supports  the  assessments  for  1893  and  1894  as 
assessments  against  property. 

Judge  Lurton's  view  comes  to  this:  that  the 
horses  and  wagons  of  an  express  company 
may  be  assessed  at  ten  or  twenty  fold  their 
value,  according  as  they  happen  to  be  used  in 
connection  with  a  business  that  yields  profits. 
But  that  is  not  assessing  the  property  as  prop- 
erty. It  is  assessing  the  profits  of  the  busi- 
ness, which,  as  agamst  an  express  company 
engaged  in  interstate  commerce,  cannot  be 
done.  The  only  assessment  that  can  be  made 
against  such  a  company  is  upon  such  of  its 
property,  considered  as  property,  as  is  found 
within  the  state  that  levies  the  tax. 

To  say  that  this  sort  of  detached  and  fugi- 
tive property,  simply  because  it  is  employed  in 
the  business  of  an  organizifd  express  company, 
is  unit  property,  like  a  railroad  or  telegraph,  is 
only  another  way  of  attempting  to  justify  an  as- 
sessment against  the  business  of  a  company, 
under  the  pretense  of  assessing  its  property. 

The  idea  that  the  property  of  the  express 
companies  can  be  treated  as  unit  property,  and 
assessed  otherwise  than  according  to  its  ordi- 
nary value,  is  inconsistent  with  the  observa- 
tions of  this  court  in  Pacific  Exp,  Co,  v.  Seiberi, 
142  U.  S.  339,  854  (35: 1035,  1040),  8  Inters. 
Com.  Rep.  810. 

The  rule  for  the  assessment  of  express  com- 
panies, prescribed  by  the  Nichols  law,  dis- 
criminates against  the  property  of  express* 
telegraph,  and  telephone  companies,  on  ac- 
count of  its  mere  ownership,  as  compared  with 
all  other  property  in  the  state,  and  therefore 
denies  to  those  companies  the  equal  protection 
of  the  law,  in  contravention  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

I  do' not  deny  the  power  of  the  legislature  to 
classify  property.  But  power  to  classify  is  not 
arbitrary.  It  must  be  classification  in  fact,  and 
not  discrimination.  Property  cannot  be  classi- 
fied in  respect  of  mere  ownership.  The  same 
kind  and  character  of  property  devoted  to  the 
same  uses,  within  the  same  taxing  districts, 
cannot  be  taxed  by  one  rule  against  one  clase 
of  persons  and  by  a  different  rule  against  an- 
other class.  But  that  is  precisely  what  the 
Nichols  law  attempts  to  do. 

The  classification  of  railroad  and  telegraph 
property  as  unit  property  is  not  a  classification 
according  to  ownership,  but  according  to  in- 
trinsic difference  in  the  character,  use,  and 

687 


SurRSMB  CODBT  OF  TSB  UNITED  StATBS. 


Oct.  Tkbm, 


situation  of  such  property,  and  the  difficulty 
attending  tlie  ascertainment  of  its  value  other- 
wi^e  than  as  a  unit.  These  considerations 
make  the  separate  classification  of  such  prop- 
erty, not  merely  convenient,  hut  necessary, 
as  well  as  natural  and  reasonable.  But  the 
property  owned  bv  express  companies  within 
the  state  of  Ohio  is  not  different  in  its  char- 
acter, uses,  or  situation  from  other  similar 
property  within  the  state,  nor  is  there  any 
greater  difficulty  in  ascertaining  its  value  for 
the  purpose  of  taxation. 

Express  companies  do  not  make  any  different 
use  of  their  horses,  wagons,  safes,  office  furni- 
ture, or  such  other  property  as  tlae  bills  show 
them  to  have  withm  the  state,  than  that  which 
is  made  of  the  same  kind  of  property  by  other 
inhabitants  of  the  state.  This  value  is  easily 
ascertainable,  and  is  susceptible  of  assessment 
and  taxation  in  accordance  with  the  laws 
which  apply  generally  to  the  taxation  of  prop- 
erty within  the  state. 

The  Nichols  law  is  in  contravention  of  the 
14th  Amendment,  for  the  further  reason  that 
it  taxes  property  not  within  the  taxing  juris- 
diction of  the  state  of  Ohio. 

It  has  been  held  more  than  once  in  this 
court  that  the  power  of  a  state  to  tax  the 
property  of  nonresidents  is  limited  to  such  of 
their  property  as  is  found  within  the  state:  in 
other  words,  that  a  state  cannot  tax  lands  ly- 
ing beyond  its  borders,  nor  personal  property 
domiciled  in  another  state. 

Eaj/s  V.  Pacific  Mail  8.  8,  Co.  58  U.  8.  17 
How.  596,  599  (15:  254,  255);  Northern  G.  R. 
Co,  V.  Jac/uon,  74  U.  8.  7  Wall.  262  (19:  88); 
St.  Louis  V.  Wiggins  Ferry  Co.  78  U.  S.  11 
Wall.428  (20:  192):  Cleveland,  P.  dt  A.  R.  Go. 
y.  Pennsylvania  {**8UUe  Tax  on  Railway  Orona 
Receipts*')  82  U.  8.  15  Wall.  300  (21:  179); 
Gloucester  Ferry  Go.  v.  Pennsylvania,  114  U. 
8.  196.  206,  210  (29:  158,  163,  164),  1  Inters. 
Com.  Rep.  382. 

The  ground  upon  which  this  immunity  is 
secured,  under  the  Federal  ODnstitution,  has 
not  been  clearly  stated  in  all  the  cases.  The 
earlier  ones  arose  prior  to  the  adoption  of  the 
14th  Amendment,  but  we  submit  that  it  is 
depriving  a  person  of  property  without  due 
process  of  law,  in  contravention  of  the  14th 
Amendment,  for  a  state  to  tax  property  not 
within  its  jurisdiction. 

Hays  v.  Pacif4i  MaU  8.  8.  Go.  58  U.  8.  17 
How.  596  (15:  254);  St.  Louis  v.  Wiggins  Ferry 
a>.  78U.  S.  11  Wall.  423  (20:  192);  Northern 
G.  R  Go,  V.  Jackson,  74  U.  8.  7  Wall  262 
(19:  88). 

It  is  immaterial  upon  what  ground,  as.  a  re- 
sult of  these  cases,  we  rest  the  doctrine  that 
the  states  have  no  jurisdiction  to  tax  real  es- 
tate lying  beyond  their  borders,  or  personal 
property  domiciled  in  another  state.  The 
doctrine  itself  must  be  accepted  as  thoroughly 
established. 

But  the  Nichols  law,  as  construed  below, 
not  onl^  attempts  to  tax,  as  property,  that 
which  IS  not  property  at  all,  such  as  good- 
will, reputation,  and  business  capacity,  but  to 
tax  property  that  is  not  situated  or  domiciled 
in  ()hio;  for  the  bills  allege  that  among  the 
assets  of  the  plaintiffs,  which  enter  largely 
into  the  value  of  their  capital  shares,  is  real 
and  personal  property  of  great  value,  aside 
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from  the  appliances  of  their  express  business, 
which  is  not  held  or  taxable  in  the  state  of 
Ohio,  and  some  of  which,  such  as  government 
bonds,  is  not  taxable  at  all. 

There  is  no  necessary  or  proper  relation  be- 
tween the  value  of  the  property  of  an  express 
company  and  the  value  of  its  capital  shares. 

People  V.  Goleman,  126  N.  Y.  433.  12  L.  R. 
A.  762. 

If  the  rule  of  assessment,  applied  by  the 
state  board  against  the  plaintiffs,  contravenes 
the  Federal  Constitution,  it  is  immaterial 
whether  that  rule  is  prescribed  by  the  statute* 
or  whether  it  is  adopted,  independent  of  the 
statute,  by  the  board  itself. 

Tick  Wo  V.  Hopkins,  118  U.  8.  856  (30:  220}. 

Upon  this  point  Mr.  Justice  Matthews  said: 
* 'Though  the  law  itself  be  fair  on  its  faoa- 
and  impartial  in  appearance,  yet,  if  it  is  ap- 
plied and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,  so  as 
practically  to  make  unjust  and  illegal  dis- 
criminations between  persons  in  similar  cir- 
cumstances, material  to  their  rights,  the  d^ 
nial  of  equal  justice  is  still  within  the  prohibi- 
tion of  the  (Jonstitution.  This  principle  of 
interpretation  has  been  sanctioned  by  this 
court  in  Henderson  v.  Wiekliam,  92  U.  8.  259 
(23;  54S);  Ghy  Lung  v.  Freeman.  92  U.  8.  275 
(28:  550);  Ex  parte  Virginia,  100  U.  8,  8H9 
(25:  676);  Neal  v.  Delaware,  103  U.  8.  370  (26: 
567);  Soon  Hing  v.  Crowley,  113  U.  8.  7(» 
(28: 1145)." 

In  Cummings  v.  Merchants*  Nat.  Bank,  101 
U.  8.  153  (25:  903).  a  tax  assessment  against 
national  banks  was  upset,  not  because  the- 
statute  which  imposed  it  violated  any  princi- 
ple of  the  Federal  Constitution,  but  because 
the  officers  charged  with  the  administration  of 
the  statute  had  adopted  a  method  of  unequal 
valuation. 

Messrs.  Thomas  McDonfi^aUt  and  F,  8i 
Monnett,  Attorney  (General  of  Ohio,  for  appd* 
lees: 

The  constitutionality  of  this  law  under  the 
Ohio  Constitution  is  settled  by  the  decisioa  of 
the  Ohio  supreme  court 

State,  Poe,  v.  Jones,  51  Ohio  St.  492. 

The  decision  of  the  supreme  court  of  the 
state  is  final  upon  the  question  of  the  conform- 
ity of  the  state  law  to  the  state  Constitution. 

Pittsburg.  C.  G.  <fe  8i.  L.  R.  Co.  v.  Baekui^ 
154  U.  8.  421  (38: 1031);  Burgess  v.  Seligman, 
107  U.  8. 82(27:  365);  GarroU  County  Supers,  y. 
Smith,  111  U.  8.  556  (28:  517). 

The  opinion  of  the  circuit  court  saysr 
"When  different  constructions  have  been 
given  to  a  statute  or  a  Constitution  by  a  state 
court,  the  Federal  courts  are  not  bound  to  fol- 
low the  later  decisions  if  thereby  contrsd 
rights  which  accrued  under  earlier  rul!n» 
will  be  injuriously  affected.  Douglass  v.  iw 
County,  101  U.S.  677  (25:  968);  CarroU  County 
Supern.  v.  UniUd  States,  85  U.  S.  18  Wall.  71 
(21 :  771);  Rowan  v.  Runnels,  46  U.  8.  5  How. 
134  (12:  85).  But  the  case  at  bar  calls  for  the 
application  of  no  such  principle." 

The  only  question  raised  by  appellants 
which  is  before  this  court  is  whether  the  law 
violates  the  Federal  Con<»tltution. 

If  the  law  violates  the  Federal  Constitution^ 
then  the  demurrers  were  erroneously  sus- 
tained.   If  the  law  does  not  violate  the  Fed- 
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eral  Constitution,  then  the  only  other  question 
raised  by  the  appellants  is  the  difference  of 
opinion  between  them  and  the  board  of  ap- 
praisers as  to  the  value  of  their  property.  The 
appellants  are  not  entitled  to  have  tills  court 
consider  any  question  of  difference  of  opinion 
as  to  the  value  of  their  property  as  assessed  by 
the  board  for  taxation  merely  by  asserting  that 
such  action  violates  the  Federal  Constitution 
unless  it  appears  that  the  law  under  which  the 
valuation  was  made  does  violate  that  Consti- 
tution. These  cases  are  to  be  heard  on  de- 
murrer, and  if  this  court  decides  that  the  ac- 
tion complained  of  does  violate  the  Federal 
Constitution,  it  will  thereby  decide  that  the 
bills  do  not  sufficiently  allege  such  violation, 
that  the  facts  set  up  in  the  bills  do  not  show 
such  violation;  in  other  words,  that  facts 
which  would  raise  a  Federal  question  are  not 
alleged,  and  that  there  is  no  such  Federal 
question  in  the  cases. 
The  act  does  not  deny  to  the  appellants  due 

Erocess  of  law  nor  equal  protection  of  the 
iws. 

The  pleadings,  together  with  the  law  itSielf, 
show  the  following  facts  with  reference  to 
this  subject:  The  law  itself  states  the  times 
of  the  sessions  of  the  board.  The  returns 
made  by  the  companies  are  the  statements  of 
their  cases  to  the  boards,  and  they  may  appear, 
if  they  so  desire,  to  make  oral  statement. 
Upon  application,  any  of  the  companies  af 
fected  has  the  right  to  appear  before  the  board 
prior  to  the  determination  of  the  as^^essment, 
to  be  heard  on  the  question  of  the  valuation  of 
its  property  for  taxation.  It  appears  from 
the  pleadings,  as  a  matter  of  fact,  that  the 
companies  were  present,  and  were  heard  in 
the  matter  of  the  valuation  of  their  property 
for  taxation. 

After  the  valuation  of  the  property  of  any 
company  for  taxation,  and  before  the  certifi- 
cation by  tie  auditor  of  state  of  the  appor- 
tioned valuations  to  the  several  counties,  the 
board  may,  upon  the  application  of  any  inter- 
ested person,  or  on  its  own  motion,  correct 
the  assessment. 

If  the  board  refuses  to  correct  the  assess- 
ment regarded  by  the  company  as  erroneous, 
it  may  appeal,  under  Ohio  Rev.  Stat,  g  167, 
to  a  board  composed  of  the  governor,  auditor 
of  state,  and  attorney  general. 

By  Ohio  Rev.  Stat.  §  5648,  the  illegal  levy 
and  collection  of  taxes  may  be  enjoined;  and 
further,  if  compelled  to  pay  the  tax,  com- 
plainants may  sue  to  recover  it  back. 

It  cannot  be  questioned  that  these  provisions 
and  remedies,  under  the  decisions  of  this  court 
and  of  the  Ohio  supreme  court,  conbtitute  due 
process  and  equal  protection  of  the  laws. 

State,  Poe,  v.  Jones,  61  Ohio  St.  492;  Gin- 
dnnati,  N.  0.  d  T.  P.  R.  Go.  v.  Kentucky 
{"Kentucky  R  Tax  Cases")  115  U.  S.  321  (29: 
417);  Davidson  v.  New  Orleans,  96  U.  S.  97 
(24:  616);  Taylor  v.  Seeor  {*'StaU  R,  Tax 
Cases*')92  U.  S.  575,  610  (23:  663  672);  Mc- 
MiUen  v.  Andei'son,  95  U.  8.  87  (24:  S35); 
Pittsburg,  C.  0.  d  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  421  (38:  1031);  Pacific  Exp.  Co.  v.  Sei- 
bert,  142  U.  S.  839  (85:  1035),  8  Inters.  Com. 
Rep.  810;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  206(82:  107). 

The  law  does  not  violate  th^  Constitution 
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of  the  United  States  by  interfering  with  Inter- 
state  commerce. 

The  law  simply  provides  a  method  for  the 
valuation  of  property  for  taxation,  and  the 
tax  laid  upon  the  valuation  made  is  a  tax  on 
the  property  of  the  companies  in  Ohio,  and  ia 
not  a  tax  upon  interstate  commerce.  The  de- 
tails of  that  method  are  all  directed  toward 
ascertaining  the  value  in  money  of  the  prop- 
erty in  Ohio.  The  tax  imposed  is  not  a  li- 
cense tax,  nor  a  tax  on  a  business  or  occupa- 
tion, nor  on  transportation  through  the  state, 
nor  upon  receipts  from  business  done  outside 
of  Ohio,  nor  upon  property  outside  of  Ohio. 
The  tax  imposed  upon  the  valuation  made 
under  the  law  is  simply  a  tax  on  the  property 
of  the  companies  within  the  state  of  Ohio. 
Such  a  tax  is  not  an  interference  with  inter- 
state  commerce  in  the  sense  in  which  such  an 
interference  is  prohibited  by  the  Federal  Con- 
stitution. 

Cleveland,  P.  dk  A.  R.  Co.  v.  Pennsylvania 
estate  Tax  on  Railway  Gross  Receipts")  82  U.  8. 
15  Wall.  293  (21 :  168);  Cleveland,  C.  C.  dt  St.  L. 
R,  Co,  V.  Backus,  154  U.  S.  445  (38:  1046).  4 
Inters.  Com.  Rep.  677;  Marys  y.  Baltimore  db- 
0,  R.  Co.  127  U.  8.  117(34:  94);  PuUman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  8.  IS 
(35:  618),  8  Inters.  Com.  Kep.  595. 

The  property  of  a  corporation  maybe  fairly 
valued  as  a  unit  for  purposes  of  taxation. 
This  has  been  decided  so  often  and  so  defi- 
nitely, that  it  would  hardly  seem  to  need  ad- 
ditional argument.  It  is  contended  by  coun- 
sel for  appellants  that  the  property  of  the  com- 
panies included  under  this  law  should  be  val- 
ued item  by  item,  and  the  aggregate  of  the 
values  of  the  different  items  taken  separately 
is  the  value  of  the  property  of  the  companies- 
for  taxation.  The  state  of  Ohio  claims,  on 
the  contrary,  that  the  real  value  of  the  prop- 
erty of  the  corporations  under  discussion  can- 
not be  ascertained  by  simply  valuing  the  item* 
of  real  and  {personal  property,  taken  sepa- 
rately, and  finding  the  total  The  entire  prop» 
erty  of  any  one  of  these  corporations  as  a  unit, 
and  used  for  a  specific  purpose  and  in  a  cer- 
tain place,  has  a  value  to  the  corporation,  by 
reason  of  its  unity  and  the  use  to  which  it  & 
put,  which  is  much  greater  than  the  value  of 
the  mere  items  of  property  taken  separately. 
Taken  together,  it  constitutes  a  plant,  a  ma- 
chine, which  has  a  value  bv  reason  of  the  as- 
sembling of  its  parts,  the  place  where  it  is  lo- 
cated, and  the  use  to  which  it  isput.  This  i» 
the  basis  of  its  selling  value.  This  fixes  the 
selling  value  of  its  stock.  This  evidences  the 
actual  money  invested  and  which,  if  not  so  in- 
vested, would  be  tax^  as  money. 

How  shall  the  amount  of  property  in  Ohie 
be  apportioned? 

In  the  case  of  a  telegraph  company,  the 
proportion  ^hich  the  mileage  in  Ohio  bears  to 
the  mileage  of  the  whole  company  represents 
a  fair  proportion  of  the  capital  used  in  Ohio; 
and  in  the  case  of  an  express  company,  the 
proportionate  length  of  the  routes  traversed  by 
the  company  in  Ohio  to  the  entire  routes  tra- 
versed by  the  company  represents  the  fair'pro- 
portioc  of  the  corporate  capital  or  property 
u<%ed  in  Ohio.  There  may  be  exceptional  cir- 
cumstances, such  as  the  existence  of  a  large 
amount  of  real  estate  or  some  other  specified 
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property  nt  the  home  offlre,  which  increases 
tbe  propc»rtlon  of  ihe  entire  property  to  be 
found  in  that  state,  and  decreases  the  propor- 
tioD  to  be  found  in  all  other  states.  But  this 
fact  or  facts  should  he  brought  to  the  atten- 
tion of  the  board,  and  they  are  authorized  to 
make  due  allowance  for  it.  and  it  will  be  pre- 
sumed that  they  did  make  full  allowance  for 
it 

It  ia  thus  Been  that  there  is  no  tax  laid  on 
the  property  outside  of  the  state,  but  such 
property  is  merely  brought  to  the  attention  of 
the  board  for  the  purpose  of  aiding  it  in  arriv- 
Id^  at  the  value  of  the  property  as  a  whole  in 
order  to  reach  the  value  of  tbe  portion  of  the 
property  used  in  the  state.  It  is  clear,  also, 
that  it  is  not  the  profits  of  the  business  that 
are  being  taxed;  the  profits  of  the  business  are 
not  a  subject  of  inquiry.  The  profitableness 
of  the  use  of  the  property  may  contribute  to 
the  value  of  the  property  for  taxation,  but  the 
profits  themselves  are  not  taxed;  they  are  not 
even  known  to  the  board. 

It  haa  been  decided  by  the  courts  over  and 
over  again  that  this  method  of  valuing  prop- 
erty is  a  fair  one;  that  it  constitutes  a  bona 
fide  valuation  of  property  f(.r  taxation;  that  it 
ia,  in  effect  as  well  as  in  name,  a  property  tax; 
thatit  is  not  a  tax  on  thebusinessorthe  earnings 
or  the  profits  of  the  companies,  but  on  their 
property;  that  the  property  of  these  corpora- 
tionM  may  be  valued  as  a  unit  upon  the  basis 
of  the  value  of  their  capital  stock,  and  other 
evidence,  and  that  the  proportion  of  the  entire 
valuation  thus  made,  belonging  to  any  one 
etate,  may  be  estimated  on  tbe  mileage  basis 
as  above  described. 

Slate,  Poe,  v.  Jom9,  51  Ohio  St.  403;  Minotr, 
FkOadelphia,  W.  db  B.  R  Co.  {**Delaimre  R, 
Tke")  85  U.  S.  18  Wall.  232(21:  896);  Western 
U.  Teleg.  Co.  v.  ManmchuitettJi,  125  U.  S.  530 
iHliTW):  Leloupv.  Portof  MobOe,  127  U.  S. 
•040-649  (32:  311-314).2  Inters.  Com.  Rep.  134; 
Puttman*8  Paiaee  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18-23  (35:  613  616).  3  Inters.  Com.  Rep. 
iWi;  IHttsburg,  C.  C.  dkSt.  L.  R.  Co.  v.  Backus, 
154  U.  S.  431  (38: 103^). 

We  regard  the  cases  of  Cleveland,  C.  C.  db 
St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439(38:1041), 
4  Inters.  Com.  Rep.  677.  and  Pittsburg,  C.  C. 
^  Si.  L.  R.  Co.  V.  Backus,  154  U.  S.  421  (38: 
1081)  et  seg.,  as  conclusive  on  this  subject. 

With  reference  to  tbe  claim  that  the  law 
Interfered  with  interstate  commerce  by  plac- 
ing a  fictitious  value  upon  the  property  of  the 
company,  this  court  said,  in  the  case  of  Cleve- 
Und,  C.  C  dSt.  L.  R.  Co.  v.  Backus,  154  U.  S. 
44£h447  (38: 1046),  4  Inters.  Com.  Rep.  677: 
"It  has  been  again  and  affain  aaid  by  this  court 
that  while  no  state  could  impose  any  tax  or 
burden  upon  the  privilege  of  doing  the  busi- 
ness of  interstate  commerce,  yet  it  had  the  un- 
'Questioned  right  to  place  a  property  tax  on  the 
instrumentalities  engaged  in  such  commerce." 

Har^  V.  Baltimore  dt  0.  R  Go.  127  U.  S. 
117  (32: 94);  lHiUman*s  Paiaee  Car.  Co.  v.  Penn- 
eylvania,  141  U.  S.  18  (35;  613),  3  Inters.  Com. 
Hep.  595. 

If  the  law  is  constitutional,  tbe  court  will 
not  review  tbe  action  of  the  board  thereunder, 
unless  fraud  is  charged. 

Wagner  v.  LoomS,  87  Ohio  8t  671 ;  KeOy 
▼.  PUti^rffh,  104  U.  8.  80  (20: 6M);  Ta^ar  v. 
rStaUB.  Tax  Oaeet^')  93  U.  S.  675(88: 


663);  Kennard  v.  Lonidana,  92  U.  S.  480  (28: 
478);  DatidHon  v.  New  Orleans,  96  U.  S.  97 
(34:  61«);  Kirtland  y.  Hotehkiss,  100  U.  S.  491 
(25:  558);  Btwman  v.  Letuis  {'^Missouri  v. 
LewiH*)  101  U.  S  22(25:  989);  German  Nat. 
Bank  v.  Kiniball,  103  U.  S.  732  (26:  469); 
Pittsburg,  G.  C.  db  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  421  (38:  1031). 

Appellants  are  not  entitled  to  the  injunc- 
tions prayed  for  against  the  board  of  the  state 
auditors. 

Causes  of  action  against  the  state  auditor 
have  been  improperly  joined  with  causes  of 
action  against  county  auditors  in  said  suits.and 
said  defendants  have  been  improperly  joined 
therein. 

WaUer  v.  Northeastern  R.  Co.  147  U.  S.  870 
(37 :  207). 

An  injunction  will  not  lie  against  the  board. 

Jones  V.  Davis,  35  Ohio  St.  479;  Western  R. 
Co.  V.  NoUm,  48  N.  Y.  518;  Dows  v.  Chicago, 
78  U.  S.  11  Wall.  108(20:65). 

The  bills  do  not  show  that  the  amount  is 
large  enough  in  any  case  to  invoke  the  Juris- 
diction of  the  United  States  courts. 

Fishback  v.  WesUrn  U.  Teleg.  Co.  161  U.  S. 
96(40:  630);  Walter  v.  NortfieaMlern  R.  Co.  147 
U.  S.  370  (37:  207):  United  States  v.  Sayufard, 
160  U.  S.  493(40:50^) 

Messrs.  John  K.  Richards,  F.  8.  Mon- 
nett.  Attorney  General  of  Ohio,  and  John  L. 
Lott,  Assistant  Attorney  General  of  Ohio,  for 
appellees: 

Where  the  constitutionality  of  a  law  is  in- 
volved every  possible  presumption  is  in  favor 
of  its  validity,  and  this  continues  until  the 
contrary  is  shown  beyond  a  reasonable  doubt. 

Cincinnati,  W.  db  Z.  R.  Co.  v.  Clinton  County 
Comrs.  1  Ohio  St.  62;  Slate,  Atty.  Gen.,  v.  Cin- 
cinnati, 20  Ohio  St.  33;  Marmet  v.  State,  45 
Ohio  St.  6^;  State,  Atty.  Gen.,  v.  Covington,  29 
Ohio  St.  113;  State,  Heron,  v.  Smith,  44  Ohio 
St.  372;  PbieeU  v.  Pennsylvania,  127  U.  8.  678 
(32:  253);  Pelton  v.  Commercial  Nat.  Bank,  101 
U.  S.  143(25:901). 

The  Nichols  law  la  based  upon  tbe  essential 
difference  existing  between  the  property  of 
telegraph,  telephone,  and  express  companies 
and  other  property.  The  property  of  these 
companies  is  in  nature  and  use  a  unit,  and  to 
be  justly  valued,  so  that  the  companies  may 
bear  their  fair  share  of  the  public  burdens, 
and  must  be  treated  for  assessment  purposes  as 
a  unit. 

Pullman's  Palace  Car  Co,  v.  Pennsylvania, 
141  U.  S.  »4  (35:  621),  Sinters.  Com.  Rep.  595; 
Western  U.  Teleg.  Co.  v.  Maseachusette,  125  U. 
8.  580(81:790). 

As  to  an  express  company,  it  owns  horses, 
wagons,  pouches,  office  furniture,  safes,  and 
other  implements  for  carrying  on  the  trans- 
portation business;  but  it  also  owns  leases  of 
transportation  facilities  and  capital  and  money 
to  operate  lines  extending  throughout  tbe 
country.  A  part  of  this  property  has  a  situs 
in  the  towns  where  there  are  offices,  a  part  is 
carried  to  and. fro  throughout  the  state  on  the 
lines  over  which  the  express  company  operates. 
Tbe  property  is  used  together  in  one  business, 
that  of  transporation.  and  is  valuable  because 
it  is  so  used.  An  express  company  is  akin  to 
a  railroad  company.  It  operates  over  a  large 
territory,  or  its  property  would  not  have  the 
value   It  does.    To  operate    lines   cxteoding 
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over  a  large  territory  requires  a  considerable 
capital  and  this  capital  is  of  such  a  cbaracler 
that  it  can  only  be  ascertained  and  valued  as 
a  unit  and  cannot  be  reached  and  assessed  by 
local  ofBcers. 

because  of  these  inherent  differences,  it  is 
not  only  proper,  but  wise,  for  the  state  lo  clas- 
sify the  property  of  these  companies  for  taxa- 
tion, tiuch  classification  does  not  violate  the 
Constitution  of  Ohio  and  is  in  accord  with  the 
legislative  policy  of  the  state.  There  are 
separate  provisions  for  the  valuation  of  the 
property  of  individuals,  of  merchants,  of 
manufacturers^of  unincorporated  banks,  of  in- 
corporated banks,  of  corporations  in  general, 
of  railroads,  of  insurance  companies.  The  end 
of  the  law  is  equality  of  burdens,  which  can 
only  be  reached  through  classification. 

Wagoner  v.  LoomtH,  '67  Ohio  St.  571. 

The  method  of  valuing  the  propeity  of  a 
telegraph  company  as  a  unit,  taking  the  capi- 
tal stock  as  a  guide  and  distributing  such 
Tdluation  according  to  mileage,  is  a  just  and 
fair  mode  of  assessment,  which  has  been  sus- 
tained in  numerous  decisions.  The  value  of 
the  capital  stock  guides  but  does  not  control. 

Wesfem  U.  Teleg,  Go.  v.  Massachusetts,  125 
U.  8.  530  (31:  790);  Batterman  v.  Westein  U. 
TeUg,  Co.  127  U.  8.  411  (32:  229),  2  Inters. 
Com.  Rep.  59;  Ldoup  v.  Port  of  MobiU,  127 
U.  8.  641  (32:  312).  2  Inters.  Com.  Rep.  134; 
QUmcester  Ferry  Co,  v.  Pennsylvania,  114  U. 
8.  196  (29:  158),  1  Inters.  Com.  liep.  382; 
TayUyr  v.  Sec(yr  {"State  R.  Tax  Cases"),  92  U. 
fl.  575  (23:  663);  Maine  v.  Grand  Trunk  R, 
Co.  142  U.  8.  217  (35:  994).  8  Inters.  Com. 
Rep.  807;  Massachusetts  v.  WesUrn  U.  Teleg. 
Co.  141  U.  8.  40,  45  (35:  6>8,  630);  Minoi  v. 
Philadelphia,  W.  db  D.  R.  Co.  {'* Delaware  R. 
ra«")85  U.  8.  18  Wall.  206  (21:  888);  PUts- 
hurg,  C.  C.  A  St.  L.  R.  Co.  v.  Backus,  154  U. 
6.  429  (88:  1037);  Western  U.  Teleg.  Co.  ▼. 
Taggart,  168  U.  8.  1  {anU,  49). 

The  property  of  an  express  company  con- 
stitutes a  plant  for  transportation  purposes. 
The  assessment  of  the  Ohio  property  did  not 
-exceed  a  fair  proportion  of  the  value  of  this 
plant,  taking  into  consideration  the  value  of 
the  capital  stock  and  other  facts,  whatever 
basis  of  apportionment  may  be  taken.  In 
fact,  DO  rule  of  appraisement  aside  from  that 
laid  down  in  the  r^ichols  law  was  adopted ; 
the  result  presents  the  best  judgment  of  the 
board,  in  the  light  of  the  law  and  all  the  facts 
before  it  If  the  assessment  be  erroneous,  it 
is  In  consequence  of  a  mistake  of  judgment, 
which  the  court  will  neither  review  nor  correct. 

SiiUe.  American  Exp.  Co. ,  v.  Slate  Board  of 
Assessment  (8.  D.)  53  N.  W.  192. 

There  is  no  denial  of  the  equal  protection 
of  the  law.  The  Federal  cases  recognize  the 
right  of  a  state  to  classify  property  for  taxa- 
tion, and  use  such  methods  of  valuation  aa.  in 
the  judgment  of  the  legislature,  will  result  in 
-equality  of  burdens. 

Barbierv.  Connolly,  113  U.  8.  81  (28:  925); 
BelCs  Cap  R.  Co.  v.  Pennsylvania,  134  U.  8. 
im,  284  (38:  892.  894);  Home  Ins.  Co.  v.  New 
York,  184  U.  8.  594  (33:  1025);  Pacific  Exp 
Co.  V.  Seibert,  142  U.  8.  839  (35:  1085),  8 
Inters.  Com.  Rep.  810;  Cfiarlotte,  C.  A  A.  R. 
Oo.  V.  Oibbes,  142  U.  8.  386(35:  1051);  Missouri 
P.  R.  Co.  ▼.  Mackey,  127  U.  8.  205  (82:  107); 
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Cincinnati,  N.  0.  <fc  T.  P.  R.  Co.  v.  Kentucky 
{''Kentucky  R.  Tax  Cases'*)  115  U.  S.  321  (29: 
414):  Bowman  v,  Leuns  (Missouri  v.  Lewis") 
101  U.  8.22(25:  989). 

Due  process  of  law  is  provided  by  the  Nich- 
ols act,  both  in  itself  and  when  taken  in  con- 
nection with  other  statutes.  There  are  provi- 
sions for  notice,  for  statements,  for  hearings, 
for  review  and  correction  of  irroneous  and 
excessive  valuations,  and  for  contesting  as- 
sessments. 

Davidson  v.  New  Orleans,  96  U.  8.  97  (24: 
616);  Hagar  v.  Reclamation  Diet.  No.  108,  111 
U.  8.  701  (28:  569);  Taylor  v.  Secor  {State  R. 
Tax  Cases")  ^2  U.  8.  609(23:  672);  McMillen 
V.  Anderson,  95  U.  8.  87  (24:  835);  Cincinnati, 
N.  0.  d  T.  P.  R.  Co.  V.  Kentucky  {'* Kentucky 
R.  Tax  Cases")\l6\J.  8.  321  (29:  414);  S/kncer 
V.  Merchant.  125  U.  8.  345.  356  (31:  763.  768); 
Palmer  v.  McMahon,  133  U.  8.  660  (33:  772). 

In  the  absence  of  an  allegation  of  fraud,  the 
action  of  the  board  in  fixing  the  valuation  is 
conclusive,  and  the  court  will  not  review  its 
judgment  to  determine  whether  its  valuation 
IS  or  is  not  excessive.  Courts  do  not  consti- 
tute themselves  taxing  authorities  to  determine 
on  evidence  the  value  of  property  for  taxation. 

Taylor  v.  Secor  {*' State  R.  Tax  Cases'')  92  U. 
8.  610  (23:  672);  Kelly  v.  Pittsburgh,  104  U.  8. 
78(26:658);  Kennard  v.  Louisiana,  ^%  U.  8. 
480  (23:  478);  Davidson  v.  New  Orleans,  96  U. 
8.  97  (24:  616);  Kirtland  v.  Hotchkiss.lOO  U.  8. 
491  (25:  558);  Bowman  v.  Lewis  (**Misiouri  y. 
Lewis")  101  U.  8.  22  (25:  898);  German  Nai. 
Bank  v.  KimbaU,  103  U.  8.  732  (26:  469); 
Wagoner  v.  Tj>omis.  87  Ohio  8t.  571 ;  Stanley 
V.  Albany  County  Supers.  121  U.  8.  585  (80: 
1000);  Williams  v.  Albany  County  Supers.  122 
U.  8.  154  (30:  1088);  Albuquerque  Nat.  Bank 
V.  Perea,  147  U.  8.  87  (37:  91). 

The  tax  provided  by  the  Nichols  law  is  not 
in  any  way  a  tax  on  the  interstate  business 
carried  on  by  these  companies,  but  upon  the 
property  of  the  companies  in  the  state  of  Ohio, 
property  having  a  situs  in  Ohio,  and  hence 
taxable  there.  There  is  therefore  no  violation 
of  the  commerce  clause  of  the  Constitution  of 
the  United  8tates.  and  no  levy  of  a  tax  on 
property  without  the  jurisdiction  of  the  state. 

Leloup  V.  Port  of  Mobile,  127  U.  8.  640  (82: 
811).  2  inters.  Com.  Rep.  184;  Lyng  v.  Michi- 
gan, 185  U.  8.  161  (84:  150).  8  Inters.  Com. 
Rep.  148;  Pullman's  Palace  Car  Co.  ▼.  /^Af»> 
sylvania,  141  U.  8.  18  (35:  618).  8  Inters.  Com. 
Rep.  595;  Baltimore  d;  0.  R.  Oo.  v.  Maryland, 
88  U.  8.  21  Wall.  473  (22:  684);  Western  XT. 
Teleg.  Co.  v.  Texas,  105  U.  8.  460  (26:  1067); 
Brown  v.  Houston,  114  U.  8.  628  (29:  257); 
Batterman  v.  Western  U.  Teleg.  Co.  127  U.  8. 
411  (32:  229).  2  Inters.  Com.  Rep.  59;  Maine 
V.  Orand  Trunk  R.  Co.  142  U.  8.  217 
(35: 994).  8  Inters.  Com.  Rep.  807;  Pacific  Exp. 
Co.  V.  Seibert,U2  U.  8.  854  (85:  1040).  8  Inters. 
Com.  Rep.  810;  Pittsburg,  C.  C.  d  St.  L.  R. 
Co.  V.  Backue,  154  U.  8  421  (88:1081);  Postiol 
Teleg.  Cable  Co.  v.  Adams,  155  U.  8.  688  (89: 
311),  5  Inters.  Com.  Rep.  1. 

Really,  the  only  serious  question  ever  raised 
in  these  cases  was  the  constitutionality  of  the 
Nichols  law,  under  the  Ohio  Constitution. 
The  supreme  court  of  Ohio  in  State,  Poe,  v. 
Jones,  51  Ohio  8t.  492.  conclusively  settled  this 
question  in  favor  of  the  law. 
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Fairfield  v.  GnVaHn  County,  100  U.  8.47(25: 
544):  D'icher  \ .  Chcishire  11  Co.  125  U.  8.  bH'Z 
(31:  7W8);  Stut^uin  County  v.  Wallace,  142  U. 
S.  293  (35:  1018);  BausermanY.  Blunt,  147  U. 
S.  647  (H7:  816). 

Mr.  James  C.  Carter,  for  the  American 
Exprcas  Company,  appellant: 

Inasmuch  as  the  state  of  Ohio  had  the  right- 
ful power  to  impose  a  tax  upon  the  properly 
of  the  express  companies  actually  situated 
"Within  its  territory,  if  there  is  any  invalidity 
in  the  assessments  under  notice  it  must  be 
found  in  the  manner  in  \vhich  they  were  laid. 

What  the  state  of  Ohio  assumed  to  do  was 
to  tax  property,  not  because  of  its  ownership 
by  citizens  of  the  state,  but  irrespective  of 
citizenship  and  on  account  of  its  situs  within 
the  state.  Nor  did  it  assume  to  impose  a  spe- 
cific tax.  but  a  tax  determinable  by  value. 
This  property  of  the  express  companies  was  or- 
dinary movable  personal  property,  the  actual 
value  of  which  in  money  was  easily  determin- 
able in  the  ordinary  way.  The  method  act- 
ually employed  was  this:  The  board  required 
from  the  companies,  and  received  (at  least 
from  the  American  Express  Company)  state- 
ments showing  the  value  of  its  whole  property, 
of  thatpartactuallysituatedinOhio,  thenom- 
inal  amount  of  its  capital  stock,  and  its  actual 
value  as  determined  by  the  selling  price  of  its 
shares.  If  the  board  hdd  taken  the  actual 
▼alue  of  the  property  in  Ohio,  it  would  have 
assessed  it.  the  personalty  (for  the  year  1895. 
and  the  difference  between  that  and  the  other 
years  is  not  material)  at  $23,430.  The  omis- 
sions to  return  some  small  items  might  slightly 
swell  the  amount.  It  utterly  dismissed  the 
actual  value  thus  ascertained  by  the  ordinary 
metliod,  and  proceeded  with  an  attempt  to  as- 
certain what  the  value  of  it  would  be  if  it 
were  treated  as  a  certain  fractional  part  of  a 
supposed  "unit  profit-producing  plant;"  and 
to  this  end  it  assumed  that  the  real  value  of 
the  whole  of  this  plant  was  determined  by  the 
▼alue  of  the  whole  capital  stock  according  to 
its  selling  price.  Having  thus  ascertained  the 
value  of  the  whole  unit  plant,  the  problem  re- 
mained to  ascertain  how  much  of  that  unit 
plant  was  in  Ohio,  and  this  was  solved  by  the 
assumption  that,  as  the  actual  value  in  Ohio 
of  the  specific  personal  property  therein  situ- 
ated, valued  according  to  the  ordmary  method, 
was  to  the  value  of  the  whole  property  of  the 
company  valued  in  like  manner,  so  was  the 
value  of  the  part  of  the  unit  plant  in  Ohio  to 
the  whole  value  of  the  unit  plant  as  deter- 
mined by  the  whole  value  of  the  capital  stock. 

In  this  way  property  really  of  the  value  of 
$28,400  was  valued  and  assessed  for  taxation 
for  the  year  1895  at  $499,377.60. 

The  case,  as  thus  stated,  hardly  leaves  room 
for  argument,  for  argument  would  assume 
that  the  error  is  not  obviotis  and  flagrant, 
whereas  it  is  so  obvious  and  flagrant  that  it 
scarcely  seems  worth  while  to  inquire  into  the 
nature  of  the  error.  The  valuations  declared 
by  the  board  of  assessors  are — must  be — either 
purely  capricious  and  arbitrary,  in  which 
case  the  error  is  plain,  or  the  result  of  apply- 
ing some  test  of  valuation  which  has  no  just 
or  reasonable  relation  to  value,  in  which  case 
the  error  is  equally  plain. 

The  laws  under  which  the  assessments  were 
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made  required  this  mode  of  valuation,  and 
we  are  entitled — indeed  bound,  in  the  absence 
of  evidence  to  the  contrary — to  assume  that 
the  olficers  followed  the  law. 

Whatever  the  supreme  court  of  Ohio  or  the 
circuit  court  or  appeals  may  have  thought  as 
to  whether  the  board  was  bound  to  regard  the 
value  of  the  entire  capital  stock  as  alone  de- 
termining the  value  of  the  entire  property  (as, 
according  to  these  laws,  it  certainly  was), 
neither  pretends  that  it  was  not  the  principal 
test  prescribed  by  the  statute;  and  a  law  which 
makes  a  wholly  erroneous  test  in  the  valuation 
of  property  the  principal  one  is  just  as  invaliil 
as  if  it  made  it  the  only  one. 

Such  laws  are  not  valid  enactments:  and, 
first,  they  are  in  direct  conflict  with  those  pro- 
visions of  the  Federal  Constitution  which  for- 
bid the  taking  of  property  * 'without  due  pro- 
cess of  law."  If  this  be  true  the  court  will  be 
in  no  manner  embarravssed  by  any  opinion  of 
the  supreme  court  of  Ohio  that  the  laws  are  not 
infractions  of  the  Constitution  of  that  state. 

The  proi>erty  assessed  was  wholly  or  chiefly 
personal  chattels,  such  as  horses,  wagons,  etc. 
They  were  specific  things  having  an  actual 
situs  in  Ohio  and  taxable  by  that  state.  The 
state  proposed  to  value  them,  not  as  specific 
things,  but  as  a  part  of  a  distinct  whole  em- 
bracing these  and  many  other  things  with 
them.  Their  value  was  easily  ascertainable^ 
in  the  ordinary  method,  by  finding  their  market 
value,  or  the  cost  at  which  they  could  be  pro- 
duced and  reproduced.  The  law  required  thia 
ordinary  mode  to  be  ignored  and  a  value  to  be 
placed  upon  them  which  should  be  determined 
by  the  value  of  the  capital  stock,  a  thing  which 
had  no  relation  whatever  to  their  value;  for 
nothing  is  more  certain  than  that  the  value  of 
this  property  would  be  precisely  the  same,  could 
be  bought  for  the  same  price,  be  sold  for  the 
same  price,  be  produced  and  reproduced  for 
the  same  price,  whether  the  capital  stock  of 
the  company  was  50  per  cent  below  or  1(X)  per 
cent  above  par. 

Under  this  method  of  valuation,  whether 
the  horses  were  lame  or  sound,  or  old  or  young, 
whether  the  wagons  and  harness  were  old  or 
new,  was  of  little  consequence;  but  any  valu- 
able franchises  which  the  company  might 
possess  which  increased  the  profits  of  this  busi- 
ness in  other  states,  however  remote,  every 
favorable  contract  with  railroad  companies 
which  increased  the  profits  of  its  business,  im- 
mediately added  to  the  value  of  every  horse, 
wagon,  and  harness  in  Ohio.  And  if  a  debt 
due  to  the  company  from  a  debtor  in  Ohio  of 
$1,000  was  included  in  its  property  there  it  be- 
came subject  to  valuation  for  the  purposea  of 
taxation  at  more  than  $15,000. 

Is  this  "a  taking  of  property"  without  due 
process  of  law?  Certainly  it  is,  unless  the  re- 
quirement of  **due  process  of  law"  can  in  all 
instances  be  satisfied  by  a  mere  statutory  en- 
actment. We  are  not  called  upon  at  the  pres- 
ent stage  of  constitutional  jurisprudence  to  go 
into  argument  to  show  that  this  cannot  lie 
done.  The  safeguard  which  forbids  the  tak- 
ing of  property  without  due  process  of  law  iji 
a  protection  against  legislation.  It  cannot  be 
met  and  overcome  by  a  mere  exercise  of  the 
power  which  it  was  erected  to  control. 

Cooley,  Const.  Lim.  1st  ed.  4d8. 
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£3au:t  equality  and  justice  are  not  possible  in 
any  systeni  of  taxation  .and  do  one  ex  pects  tliem. 
There  are  many  mettiods  wl)icli  may  be  em- 
ployed, and  opinions  differ  concerning  wbich 
18  the  best,  and  among  these  the  Icgislalure  has 
an  uncontrolled  discretion.  But  one  thing  is 
essential  to  any  method,  and  this  is  that  it 
should  have  an  eye  to  equality  and  uniformity. 
Without  this,  statutory  enactments  to  compel 
the  payment  by  the  citi2M*n  of  money  in  the 
name  of  taxes  are  mere  arbitrary  exactions; 
indeed,  their  proper  name  is  robbery  and  they 
are  none  the  less  robbery  because  clothed  with 
the  exterior  form  of  law. 

The  opinion  seems  to  have  been  entertained 
In  the  circuit  court  of  appeals  and  in  the  su- 
preme court  of  Ohio  that  the  question  whether 
the  safeguard  of  due  process  of  law  was  satis- 
fled  amounted  simply  to  the  question  whether 
the  property  owner  had  under  the  law  opportu- 
nity to  appear  before  the  assessing  board  and 
he  heard.  No  greater  error  could  be  com- 
mitted. Opportunity  to  appear  and  be  heard 
is  useful  when  it  affords  a  means  of  cor- 
recting injustice.  It  is  valuable  only  when 
the  party  can  appeal  effectively  to  truth  and 
justice.  But  of  what  use  is  it  when  the  so- 
called  law  itself  commands  the  injustice  to  be 
done?  An  appeal  to  the  legal  enactment  is  to 
no  purpose  in  such  a  case. 

Our  system  assumes  that  life,  liberty,  and 
property  are  secure  onl^  under  the  supremacy 
of  the  fundamental  principles  of  reason  and 
lustice,  which  are  independent  of  formal  law. 
Where  the  legislative  i  ower  is  arbitrary  and 
unlimited  there  is,  of  course,  n  >  protection 
against  it  to  be  found  in  the  c  institutional 
Mfeguard  of  the  14th  Amendment  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  But  it  has 
been  more  than  once  declared,  with  the  ap- 
proval of  this  court,  that  under  our  American 
systems  there  is  no  room  for  the  exercise  of 
arbitrary  power. 

The  objection  that  men  differ  as  to  what 
these  fundamental  principles  are  cannot  be 
listened  to.  It  questions  the  existence  of  the 
principles,  and  thus  utterly  destroys  constitu- 
tional government.  We  have  no  other  ground 
for  saying  that  a  judicial  proceeding  which 
denies  to  the  defendant  an  opportunity  to  be 
heard  is  unconstitutional,  except  that  it  vio- 
lates the  fundamental  principles  of  reason  and 
Justice.  But  it  is  not  true  that  civilized  and 
enlightened  men  differ  as  to  these  principles. 
Upon  all  material  points  they  are  agreed. 
Were  they  not  thus  agreed  constitutional 
government  would  be  impossible.  They 
are  agreed,  in  the  main,  upon  all  the 
dictates  of  riffht  reason,  and  so  far  as  they 
are  not  agreed,  so  far  our  constitutional  sys- 
tems are  imperfect,  as  all  human  institutions 
are. 

In  the  application,  indeed,  of  fundamental 
principles  of  reason  and  justice  to  legal  enact- 
ments there  are  wide  differences  of  opinion, 
«od  the  difficulty  thus  occasioned  is  sur- 
mounted, so  far  as  it  can  be,  by  the  rule  that 
laws  are  not  to  be  pronounced  unconstitu- 
tional except  when  they  are  clearly  violative 
of  such  principles. 

The  laws  in  question  are  very  clearly  in  vio- 
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1  ition  of  the  Constitution  of  the  state  of  Ohio 
and  for  this  reason  invalid 

Section  2  of  article  12  of  the  Constitution 
of  Ohio  provides  that  *'laws  shall  be  passed, 
taxing,  by  a  uniform  rule,  all  moneys,  credits, 
investments  in  bonds,  joint-stock  companies, 
or  otherwise,  and  also  all  real  and  personal 
property,  according  to  its  true  value  in  money.** 
The  laws  in  question  violate  this  injunction 
in  two  particulars,  as  follows: 

(1)  Taxation  in  Ohio  must  be  made  by  a 
uniform  rule. 

Different  classe«»  of  persons  and  property 
may  be  arranged  for  t1  e  purposes  of  taxation 
and  different  methods  be  applied  to  each;  but 
the  classifications  must  not  be  arbitrary,  still 
less  designed  to  promote  inequality. 

Those  who  defend  this  law  must  maintain 
either,  first,  that  under  the  Constitution  of 
Ohio  the  legislature  may  make,  for  the  pur- 
poses of  taxation,  such  classes  as  in  the  exer- 
cise of  full  arbitrary  power  it  pleases;  or,  sec- 
ond, that  the  value  of  horses  and  wagons 
owned  by  express  companies  so  far  differs 
from  that  of  the  same  property  owned  by 
others  as  to  justify  the  taxation  of  them  by  a 
different  rule.  Both  propositions  are  errone- 
ous on  their  face. 

(2)  This  provision  of  the  state  Constitution 
also  requires  the  taxation  "of  all  real  and  per- 
sonal property  according  to  its  true  value  in 
money."  The  provision  was  made  to  insure 
one  rule  of  valuation,  which,  when  applied  to 
the  same  thihjp,  will  produce  the  same  result. 

The  proposition  which  those  who  support 
this  law  must  maintain  is  that  it  is  competent 
for  the  legislature  to  prescribe  a  rule  of  taxing 
horses  by  which  an  ordinary  horse  worth  $150 
may  be  assessed  at  anywhere  from  $5  to 
15.000. 

The  property  mentioned  in  the  Constitution 
of  Ohio  is  specific  property  having  an  actual 
existence  in  rerum  natura,  which  may  be  oc- 
cupied, where  it  is  real  estate,  touched  and 
handled  in  the  case  of  chattels,  and  received 
or  recovered  in  the  case  of  debts  and  credits 
from,  or  by  action  against,  actual  persons  who 
owe  them.  The  property  which,  according 
to  the  notion  under  criticism,  is  taxed,  is  a 
pure  abstraction  having  no  situs,  no  existence, 
even,  save  in  intellectual  conception,  some- 
thing which  can  nowhere  be  seen  or  handled 
or  made  the  subject  of  action. 

This  action  is  but  another  mode  of  abrogat- 
ing constitutional  law  by  changing  at  pleasure 
the  meaning  of  worda  It  could  easily  be 
done  if  legislatures  had  the  power  of  thus 
changing  the  meaning  of  language. 

The  error  of  rep:arding  the  express  company 
property  as  a  unit,  is  that  it  is  not  a  unit  in 
fact,  but  made  so  violently  by  the  mere  will  of 
the  Ohio  legislature,  and  against  the  express 
provision  of  the  Constitution  of  that  state.  If 
it  can  commit  this  violence  in  one  case  it  can 
in  all,  and  all  protection  against  unjust  taxa- 
tion is  gone. 

The  real  object  of  the  laws  we  are  com- 
plaining of,  and  the  real  object  accomplished 
if  they  are  valid,  was  to  reach  property  in 
this  form.  The  laws  are  framed  to  embrace 
corporations  notoriously  of  other  states  than 
Ohio,  whose  property  generally,  or   whose 
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capital  stock,  or  the  shares  of  stockholders  I 
not  resident  in  Oliio,  were  taxable  in  that 
state.  It  is  of  course  quite  manifest  that  the 
Ohio  legislature  would  never  have  contrived 
the  elaborate  and  anomalous  provision  for 
valuation  contained  in  the  Nichols  law  if  it 
could  have  directly  reached  the  capital  stock 
of  the  companies. 

This  notion  of  a  "unit  profit  producing 
plant,"  upon  which,  and  which  alone,  any  de- 
fense is  made  by  the  supreme  court  of  Ohio 
of  these  assessments,  if  it  could  by  possibility 
defend  them,  could  do  so  only  if  adhered  to 
throughout.  But  it  is  not  so  adhered  to.  It 
Is  adopted  only  in  the  case  of  piTsonal  prop- 
erty, and  relected  so  far  as  relates  to  real 
property.  The  law  assumes  that  the  real  es- 
tate of  the  companies  is  assessed  like  other 
real  estate,  by  other  officers,  where  it  is  situ- 
ated. 

The  laws  in  question  impose  taxes  on  prop- 
erty beyond  the  territorial  jurisdiction  of  Ohio, 
and  are  invalid  for  this  reason. 

A  tax  on  account  of  income  depends  upon 
the  existence  of  an  income  and  its  amount, 
and  i»  therefore  said  to  be  a  tax  upon  income; 
and  a  tax  upon  the  gross  receipts  of  a  bui^iness 
depends  upon  the  carrying  on  of  that  business 
and  the  amount  of  the  gross  receipts,  and  is 
therefore  called  a  tax  upon  business  or  on  gross 
receipts. 

The  laws  authorizing  the  assessments  are 
inyalid  as  an  invasion  of  the  constitutional 
guaranty  of  the  eqtial  protection  of  the  laws. 

Practically  the  two  constitutional  provisions 
which  forbid  the  taking  by  any  state  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  the  denial  by  any  state  of  the  equal 
protection  of  the  laws,  are  very  nearly  the 
same. 

But  the  notion  that  ordinary  personal  prop- 
erty is  more  valuable  to  express  companies 
than  to  other  persons  in  a  sense  that  justifies  a 
different  valuation  for  taxation  is  a  unmixed 
error. 

If  the  foregoing  views  are  well  founded  it 
follows  that  the  laws  under  discussion  deny  to 
one  class  of  property  owners  that  assurance 
that  their  property  shall  be  assessed  according 
to  its  true  value  which  it  furnishes  to  others. 

The  laws  under  which  these  assessments 
were  made  are  invalid  also  for  the  reason  that 
they  impose  a  burden  upon  interstate  com- 
merce. 

There  is  no  constitutional  provision  in  terms 
forbidding  the  states  to  impose  burdens  by 
way  of  taxation  upon  interstate  commerce. 
Tiie  prohibition  is  a  necessary  implication 
arising  from  the  fact  that  the  subject-matter  is 
one  placed  exclusively  under  the  sovereign 
control  of  Congress,  and  the  imposition  of 
burdens  upon  it  by  the  states,  whether  by 
taxation  or  otherwise,  would  be  a  denial  of 
that  sovereignty  and  false  assumption  by  the 
states  of  a  power  over  it,  which,  if  it  existed, 
might  be  so  exercised  as  to  destroy  it. 

There  is  one  necessary  exception  to  the  rule 
that  the  states  cannot  tax  interstate  commerce. 
Inasmuch  as  the  existence  of  the  stales  is  neces- 
sary to  the  existence  of  interstate  commerce 
that  ordinary  system  of  taxation  which  is 
necessary  to  the  existence  of  the  states,  name- 
Jjr,  tMXMUOD  Upon  tU  the  property  within  them. 


must  be  permitted,  and  the  property  empkiyeil 
in  interstate  commerce  is  not  to  be  exempted. 
This  exception  is,  indeed,  rather  apparent 
than  real;  for  where  no  burden  can  be  put 
upon  property  employed  in  interstate  com- 
merce without  being  at  the  same  time  put  upon 
all  other  property,  interstate  commerce  is  not 
really  burdened.  Were  it  not  subiect  to  taxa- 
tion in  this  form  the  effect  would  be  to  confer 
upon  it  an  affirmative  advantage  equivalent  to 
a  pecuniary  bounty  equal  to  the  amount  of  the 
tax  from  which  it  was  exempted. 

But  a  tax  in  any  other  form  cannot  be  thus 
equalized  over  all  private  interests,  and,  if  al- 
lowed, would  be,  or  might  easily  be  made  to 
be,  an  especial  burden. 

The  taxes  levied  by  these  Ohio  laws  are 
taxes  directly  depending  upon  the  market 
value  of  the  shares  of  the  stockholders.  That 
market  value  depends  directly  upon  the  pres- 
ent profits  of  the  business  and  the  fair  expec- 
tation concerning  its  permanency.  It  is,  very 
pieci-tely,  a  capitalization  of  all  the  property 
and  every  aiv.intage  whether  by  way  of  fran- 
chise, contract  privilege,  or  skill,  possessed  by 
the  company.  Among  these  advantages  is  the 
fact  that  the  privilege  of  carrying  it  on  is  de- 
rived from  and  controlled  by  another  sover- 
eign government.  A  tax,  therefore,  upon  a 
capitalization  of  all  these  elements  is  a  tax 
upon  the  occupation  itself,  which  it  is  certain 
that  the  slates  have  no  right  to  impose. 

The  practical  test  is  conclusive.  The  ques- 
tion is  whether  the  taxes  are  a  burden.  Every- 
one can  see  that  if  all  the  states  should  impose 
taxes  similar  to  those  we  are  dealing  with  (and 
if  one  state  can  do  it  all  may),  the  business 
would  be  immediately  destroyed.  No  express 
company  could  stand  such  an  aggregate  of 
taxation. 


Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

No  difference  material  to  the  determination 
of  the  controversy  exists  between  the  cases, 
and  as  matter  of  convenience  the  statement 
refers  to  the  amended  act  and  the  records  in 
Nos.  808,  399.  and  400. 

The  contention  that  the  act  in  question  is^ 
invalid  because  repugnant  to  the  Constitutioa 
of  the  state  of  Ohio  has  been  disposed  of  by 
the  decision  of  the  highest  tribunal  of  that 
state  sustaining  its  validity.  State,  i\M,  v. 
Jones,  51  Ohio  8t.  492.  These  cases  fall  within 
no  recognized  exception  to  the  general  rule 
that  the  construction  bv  the  state  courts  of 
last  resort  of  state  constitutions  and  statutes 
will  ordinarily  be  accepted  by  this  court  as 
controlling. 

It  is  suggested  that  the  decision  of  the  su- 

greme  court  of  Ohio  should  not  be  followed 
ecause  the  case  in  which  it  was  announced 
did  not  involve  a  genuine  controversy,  but 
was  prepared  for  the  purpose  of  obtaining  an 
adjudication,  and,  under  the  circumstances, 
ought  not  to  have  been  considered  by  that 
court.  But  it  was  for  that  tribunal  to  pass  on 
this  question,  and,  as  it  entertained  jurisdic- 
tion and  delivered  a  considered  opinion  whiek 
appears  in  the  official  reports  of  the  court  sa 
its  iudgment  of  the  validity  of  the  Nichols  law 
under  the  Constitution  of  the  state  of  Ohio,  il 

166  D.8» 


i89e. 


Adamb  £xfbe88  Co.  y.  Ohio  Stats  Auditob. 


219-22^ 


Is  not  within  our  province  to  review  its  deter- 
mination in  that  regard. 

This  brings  us  to  the  only  inquiry  which  it 
concerns  us  to  examine. 

The  legislation  in  question  is  claimed  to  be 
repugnant  to  the  Constitution  of  the  United 
States  because  in  violation  of  the  commerce 
clause  of  that  instrument,  and  because  operat- 
ing to  deprive  appellanta  of  their  property 
witfaout  due  process  of  law,  and  of  the  equal 
protection  of  the  laws. 

We  assume  that  the  assessments  complained 
of  were  made  in  pursuance  of  the  definite  rule 
or  principle  of  appraisement  recognized  and 
CBtablished  by  the  Nichols  law,  as  construed 
by  the  supreme  court  of  Ohio,  and  the  question 
is  whether  the  law  prescribing  that  rule  is 
yalid  under  the  Federal  Constitution. 

The  principal  contention  is  that  the  rule  con- 
travenes the  commerce  clause  because  the  assess- 
220]  ments,  while  purporting  to  *be  on  the 
property  of  complainants  within  the  state,  are 
in  fact  levied  on  their  business,  which  is  largely 
interstate  commerce. 

Although  the  transportation  of  the  subjects 
of  interstate  commerce,  or  the  receipts  received 
therefrom,  or  the  occupation  or  business  of 
carrying  it  on,  cannot  be  directly  subjected  to 
state  taxation,  yet  property  belonging  to  cor- 
porations or  companies  engaged  in  such  com- 
merce may  be;  and  whatever  the  particular 
form  of  the  exaction,  if  it  is  essentially  only 
property  taxation,  it  will  not  be  considered  as 
falling  within  the  inhibition  of  the  Constitu- 
tion. Corporations  and  companies  enga;;ed  in 
interstate  commerce  should  bear  their  proper 
proportion  of  the  burdens  of  the  governments 
under  whoae  protection  they  conduct  their 
operations,  and  taxation  on  property,  collect- 
ible by  the  ordinary  means,  does  not  affect 
interstate  commerce  otherwise  than  incident- 
ally as  all  business  is  affected  by  the  necessity 
of  contributing  to  the  support  of  government. 
PMtal  TeUg.  Cable  Co.  v.  Adamn,  155  U.  S. 
688  [89:  811,  5  Inters.  Com.  Rep.  11. 

As  to  railroad,  telegraph,  and  Bleeping-car 
companies,  engaged  in  interstate  commerce,  it 
has  often  been  held  by  this  court  that  their 
property  in  the  several  states  through  which 
their  lines  or  business  ex  tended  might  he  valued 
as  a  unit  for  the  purposes  of  taxation,  taking 
into  consideration  the  uses  to  which  it  was 
put  and  all  the  elements  making  up  aggregate 
▼slue,  and  that  a  proportion  of  the  whole 
fairly  and  properly  ascertained  might  be  taxed 
bjr  the  particular  state,  without  violating  any 
Federal  restriction.  Western  U.  Teleg.  Co.  v. 
MamaeJiUHtU,  125  U.  8.  530  [81:  790];  ManM- 
ehu9etU  V.  Western  U.  Teleg.  Co.  141  U.  8.  40 
r«5:  628];  Maine  v.  Grand  Trunk  R  Co.  142 
U.  8.  217  [85:  994,  8  Inters.  Com.  Rep.  807]; 
PiMmrg,  0.  0.  dt  St.  L.  R.  Co.  v.  Bachjs,  154 
U.  8.  421  [38: 1031];  CUveland,  C.  C.  <fe  St,  L. 
R.  Co.  V.  BaekuB,  154  U.  8.  489  [88:  1041.  4 
Inters.  Com.  Rep.  671];  Westei^n  U,  Teleg.  Co. 
▼.  Taggart,  163  U.  S.  1  [41:49];  Pufiman'e 
Palace  Car  Co.  v.  Penn$eylvanxa,  141  U.  8.  18 
[85:  613,  8  Inters.  Com.  Rep.  595].  The 
valuation  was,  thus,  not  confinea  to  the  wires, 
poles,  and  instruments  of  the  telegraph  com- 
pany; or  the  roadbed,  ties,  rails,  and  spikes  of 
Iherailroadcompany;  or  thecars  of  the  sleeping- 
221]  car  company;  but  ^included  the  pro- 
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portion  ate  part  of  the  value  resulting  from 
thfr  combination  of  the  means  by  which  the 
business  was  carried  on,  a  value  existing  to 
an  appreciable  extent  throughout  the  entire 
domain  of  operation.  And  it  has  been  decided 
that  a  proper  mode  of  ascertaining  the  assess- 
able value  of  so  much  of  the  whole  property 
as  is  situated  in  a  particular  state  is,  in 
the  ca»e  of  railroads,  to  take  that  part  of 
the  value  of  the  entire  road  which  is  measured 
by  the  proportion  of  its  length  therein  to  the 
length  of  the  whole  {Pittsburg,  C.  C  A  St.  L, 
R  Co.  V.  Backus,  154  U.  S.  429  [38:  1037J);  or 
taking  as  the  basis  of  assessment  such  propor- 
tion of  the  capital  stock  of  a  sleeping-car  com- 
pany as  the  number  of  miles  of  railroad  over 
which  its  cars  are  run  in  a  particular  state 
bears  to  the  whole  number  of  miles  traversed 
by  them  in  that  and  other  states  (Pull- 
man*s  Palace  Car  Co.  v.  Pennsylvania,  supra); 
or  such  a  proportion  of  the  whole  value  of  the 
capital  stock  of  a  telegraph  company  as  the 
length  of  its  lines  within  a  state  boars  to 
the  length  of  all  its  lines  every  where,  deduct- 
ing a  sum  equal  to  the  value  of  its  real  estate 
and  machinery  subject  to  local  taxation  within 
the  state.  Western  U,  Teleg.  Co,  v.  Taggart, 
supra. 

Doubtless  there  is  a  distinction  between  the 
property  of  railroad  and  telegraph  companies 
and  that  of  express  companies.  The  physical 
unity  existing  in  the  former  is  lacking  m  the 
latter;  but  there  is  the  same  unity  in  the  use 
of  the  entire  property  for  the  specific  purpose, 
and  there  are  the  same  elements  of  value 
arising  from  such  use. 

The  cars  of  the  Pullman  company  did  not 
constitute  a  physical  unity,  and  their  value  a&^ 
separate  cars  did  not  bear  a  direct  relation  tc 
the  valuation  which  was  sustained  in  that  case 
The  cars  were  moved  by  railway  carriers  under 
contract,  and  the  taxation  of  the  corporation 
in  Pennsylvania  was  sustained  on  the  theory 
that  the  whole  property  of  the  company  might 
be  regarded  as  a  unit  plant,  with  a  unit  value, 
a  proportionate  part  of  which  value  might  be 
reached  by  the  state  authorities  on  the  basis 
indicated. 

No  more  reason  is  perceived  for  limiting  the 
valuation  of  the  property  of  express  companies 
to  horses,  wagons,  aud  furniture,  than  that  of 
railroad,  telegraph.and  sleeping-car  companies, 
*to  roadbed,  rails,  and  ties,  poles  and  [222 
wires,  or  cars.  Tbeunit  isa  unit  of  use  and  man- 
agement,and  the  hor8es,wagon8,safes.  pouches, 
and  furniture,  the  contracts  for  transportation 
facilities,  the  capital  necessary  to  carry  on  the 
business — whether  represented  in  tangible  ot 
intangible  property — in  Ohio,  possessed  a  value 
in  combination  and  from  use  in  connection  with 
the  property  and  capital  elsewhere,  which  could 
as  rightfully  be  recognized  in  the  assessment 
for  taxation  In  the  instance  of  these  companiei 
as  the  others. 

We  repeat  that  while  the  unity  which  exists 
may  not  be  a  physical  unity,  it  is  something 
more  than  a  mere  unity  of  ownership.  It  is  a 
unity  of  use,  not  simply  for  the  convenience 
or  pecuniary  profit  of  the  owner,  but  existing 
in  the  very  necessities  of  the  case~resultin|p 
from  the  very  nature  of  the  business. 

The  same  party  may  own  a  manufacturings 
establishment  in  one   state   and  a  store  in 
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anotlier,  and  may  make  profit  by  operating  the 
two,  but  the  work  of  each  is  separaie.  The 
▼aliie  of  the  factory  in  itself  is  not  conditioned 
on  tliat  of  the  store,  or  vice  term,  nor  is  the 
value  of  the  goods  manufactured  and  sold 
effected  thereby.  The  connection  between  the 
two 48  merely  accidental  and  growing  out  of 
the  unity  of  ownership.  But  the  property  of 
an  express  company  distributed  through  differ 
•ent  states  is  as  an  essential  condition  of  the 
business  united  in  a  single  specific  use.  It 
constitutes  but  a  single  plant,  made  so  by  the 
Tery  character  and  necessities  of  the  business. 

It  is  this  which  enabled  the  companies  rep- 
resented here  to  charge  and  receive  within  the 
«iate  of  Ohio  for  the  year  ending  May  1. 1805, 
$282,181.  $358,519.  and  $375,446,  respectively, 
on  the  basis,  according  tri  their  resnectivc  re- 
turns, of  $42,065,  $28,438,  and  $23,480,  of 
pergonal  property  owned  in  that  state,  returns 
which  confessedly  do  not,  however,  take  into 
Account  contracts  fortransportationand  accom- 
panying facilities. 

Considered  as  distinct  subjects  of  taxation, 
m  horse  is,  indeed,  a  horse;  a  wagon,  a  wagon; 
a  safe,  a  safe;  a  pouch,  a  pouch ;  but  how  is 
it  that  $23,49£0  worth  of  horses,  wagonn.  safes, 
223]*and  pouches  produces  $275,446  in  a 
•ingle  year?  Or  $28,438  worth,  $358.5197  The 
answer  ie  obvious. 

Reliance  seems  to  be  placed  by  counsel  on 
the  observation  of  Mr.  Justice  Lnmar.  in  Pa- 
^fic  Exp.  Co.  V.  8Hbert,  142  U.  S.  854  [85: 1010. 
Z  Inters.  Com.  Rep.  810],  that  ''express  com- 
panies such  as  are  defined  by  this  act  have  no 
tangible  property,  of  any  consequence,  subject 
to  taxation  under  the  general  laws.  There  is 
therefore  no  way  by  which  they  can  be  taxed 
«t  all  unless  by  a  tax  trpon  their  receipts  for 
business  transacted."  But  the  reference  was 
to  the  legislation  of  the  state  of  Missouri,  and 
the  scheme  of  taxation  under  consideration 
here  was  not  involved  in  any  manner. 

The  method  of  assessment  provided  by  the 
Nichols  law  was  as  follows:  "The  said  board 
«hall  proceed  to  ascertain  and  assess  the  value 
of  the  property  of  said  express,  telegraph, 
and  telephone  companies  in  Ohio,  and  in  de- 
termining the  value  of  the  property  of  said 
companies  in  this  state,  to  be  taxed  within  the 
atate  and  assessed  as  herein  provided,  said 
board  shall  be  guided  by  the  value  of  said 
property  as  determined  b^  the  value  of  the 
entire  capital  stock  of  said  companies,  and 
such  other  evidence  and  rules  as  will  enable 
aaid  board  to  arrive  at  the  true  value  in  money 
of  the  entire  property  of  said  companies  within 
the  state  of  Ohio,  in  the  proportion  which  the 
4Mime  bears  to  the  entire  property  of  said  com- 
panies, aa  determined  by  the  value  of  the  cap- 
ital stock  thereof,  and  the  other  evidence  and 
tiilea  as  aforesaid." 

And  this  provision  was  thus  constnied  by 
the  supreme  court  of  Ohio  in  State,  Bm,  v. 
^one$[6l  Ohio  St.  492]: 

"The  board,  in  determining  the  value  of 
the  company's  property  in  this  state  for  taxa- 
tion, is  not  required  to  fix  the  value  of  such 
property  upon  the  principle  that  the  value  of 
the  entire  property  of  the  company  shall  be 
<ieemed  the  same  as  the  value  of  its  entire 
capital  stock,  thus  making  the  respective 
▼aluea  equivalents  of  each  other.    But,  Uking 
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the  market  value  of  the  entire  capital  stock  at 
a  datum  ^  the  board  is  to  be  only  guides  I 
thereby  in  ascertaining  the  true  value  in  money 
of  the  company's  property  in  this  state.  The 
statute  does  not  bind  the  board  to  find  thf* 
value  *of  the  entire  property  of  thecom-[224 
pany  equal  to  that  of  the  entire  capital  stock." 

The  court  further  said: 

"  But  the  property  of  a  corporation  may  be 
regarded,  in  the  aggregate,  as  a  unit,  an  en 
tirety.  as  a  plant  designed  for  a  specific  object; 
and  its  value  may  be  estimated,  not  in  parts, 
but  taken  as  a  whole.  If  the  market  value — 
perhaps  the  closest  approximation  to  the  true 
value  in  money — of  the  corporate  property  as 
a  whole  were  inquired  into,  the  market  value 
of  the  capital  stock  would  become  a  control- 
ling factor  in  fixing  the  value  of  the  property. 
Should  all  the  stockholders  unite  to  sell  the 
corporate  plant  as  an  entirety,  they  would  not 
be  inclined  to  sell  it  for  less  than  the  market 
value  of  the  aggregate  shares  of  the  capital 
stock.  Besides,  while  the  amount  of  the  cap 
ital  stock  may  be  limited  by  the  charter  and 
the  laws  governing  it,  the  real  and  personal 
property  of  the  corporation  may  be  constantly 
augmented,  and  may  keep  pace  with  any  in- 
crease in  the  value  of  the  capital  stock.  The 
market  value  of  the  capital  stock,  it  is  urged, 
has  no  necessary  relation  to  the  value  of  the 
tangible  property  of  the  corporation.  But 
such  is  the  well  understood  relation  be- 
tween the  two  that  not  only  is  the  value  of 
the  capital  stock  an  essential  factor  in  fixing  the 
market  value  of  the  corporate  plant,  but 
the  corporate  capital  or  property  has  a  reflex 
action  on  the  value  of  the  capital  stock.  .  .  . 
If  by  reason  of  the  goodwill  of  the  concern, 
or  the  skill,  experience,  and  energy  with  which 
its  business  is  conducted,  the  market  value  of 
the  capital  stock  is  largely  increased,  whereby 
the  value  of  the  tangible  property  of  the  cor- 
poration, considered  as  an  entire  plant,  ac- 
quires a  greater  market  value  than  it  otherwise 
would  have  had,  it  cannot  properly  be  said 
not  to  be  its  true  value  in  money  within  the 
meaning  of  the  Constitution,  because  goodwill 
and  other  elements  indirectly  entered  into  its 
value.  The  market  value  of  property  is  what 
it  will  brin^  when  sold  as  such  property  is  or- 
dinarily sold  in  the  community  where  it  is 
situated;  and  the  fact  that  it  is  its  market 
value  cannot  be  questioned  because  attributed 
*somewhat  to  goodwill,  franchise,  skill-f225 
ful  management  of  the  property,  or  any  other 
legitimate  agency.  It  will,  we  think,  be  con- 
ceded that  the  earning  capacity  of  real  estate 
owned  by  individuals  may  be  considered  in 
fixing  its  value  for  taxation.  Take  an  office 
building  on  a  prominent  street  in  one  of  our 
large  cities.  It  will  net  be  doubted,  that  by 
care  in  the  selection  of  tenants,  and  in  the 

Sreservatfcn  of  the  reputation  of  the  buildins, 
y  superior  elevator  service,  by  vigilance  In 
guarding  and  protecting  the  properly,  by  the 
exercise  of  skill  and  knowledge  in  the  general 
management  of  the  premises,  a  goodwill  of 
the  establishment  will  be  promoted  which  will 
tend  to  an  extra  increase  in  the  earning  capaci- 
ty and  value  of  the  building.  For  the  pur- 
pose of  taxation,  it  would  be  none  the  leas  the 
true  value  in  money  of  the  building,  because 
contributed  to  by  the  operative  causes  that 
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^▼e  riae  to  the  goodwill.  We  discover  no 
•atisfartory  reason  why  the  same  rule  should 
not  apply  to  the  valuation  of  corporate  prop- 
erty—-why  the  selling  value  of  the  capital 
stock,  as  afTeoted  by  the  goodwill  of  the  busi- 
ness, should  be  excluded  from  the  considera- 
tion of  the  board  of  appraisers  and  afisessors 
under  the  Nichols  law,  charged  with  the  val- 
uation of  corporate  property  in  this  state,  es- 
pecially as  the  capital  stock,  when  paid  up, 
practically  represents,  at  least,  an  equal  yalue 
of  the  corporate  property." 

Similar  views  were  expressed  by  the  circuit 
'Court  of  appeals  {Sanfiird  v.  Poe,  87  U.  8.  App. 
•895),  Judge  Lurton,  delivering  the  opinion, 
saying: 

'*Tbe  tax  imposed  is  not  a  license  tax,  nor 
a  tax  on  the  business  or  occupation,  nor  on 
the  transportation  of  property  through  the 
«tate,  nor  from  points  within  the  state  to 
points  in  other  slates,  nor  from  points  in  other 
states  to  points  within  the  state.  It  purports 
to  provide  for  a  tsx  upon  property  within  the 
«tafe  of  Ohio.  Though  this  property  \i  em- 
ployed very  largely  in  the  business  of  inter- 
state commerce,  yet  that  does  not  exempt  it 
from  the  same  liability  to  taxation  as  all  other 
property  within  the  jurisdiction  of  Ohio.  This 
proposition  is  too  well  settled  to  nee<l  argu- 
invnt.  .  .  .  Neither  does  the  fact  that  the 
226]  property  of  the  express  'companies  was 
valueil  as  a  unit  profit-producing  plant  violate 
•any  Federal  restriction  upon  the  taxing  power 
•of  a  slate  within  which  a  part  of  that  plant  is 
found.  The  value  of  property  depends  in  a 
large  degree  upon  the  use  to  which  it  is  put. 
If  a  railroad  may  be  valued  as  a  unit,  rather 
than  as  a  given  number  of  acres  of  land,  plus 
«o  many  tons  of  rails  and  so  many  thousand 
ties  and  a  certain  number  of  depots,  shops, 
«tc,  there  is  no  sufficient  reason  why  the 
property  of  an  expre^^s  company  should  not  be 
treated  as  a  unit  plant.  If  the  state  of  Ohio 
had  a  right  to  tax  the  property  within  the 
ftate,  and  to  assess  it  at  its  true  cash  value, 
there  is  no  Federal  restriction  which  will  pre- 
vent such  property  from  being  'assessed  at  the 
value  which  it  has,  as  used,  and  by  reason  of 
its  use.'  .  .  .  That  an  express  company 
owns  no  line  of  railway  and  operates  not  ntil- 
road  does  not  prevent  the  value  of  its  property 
from  being  affected  by  the  relation  of  each 
part  to  every  other  part,  and  the  use  to  which 
«  part  is  put  as  a  factor  in  a  unit  business." 

The  line  of  reasoning  thus  pursued  is  in  ao- 
<:ordance  with  the  decisions  of  this  court  al- 
ready cited.  Assuming  the  proportion  of 
capital  employed  in  each  of  several  states 
through  which  such  a  company  conducts  Its 
operations  has  been  fairly  ascertained,  while 
taxation  thereon,  or  determined  with  refer- 
'ence  thereto,  may  be  said  in  some  sense  to  fall 
on  the  business  of  the  company,  it  is  only  in- 
directly. The  taxation  is  essentially  a  prop- 
•erty  tax,  and,  as  such,  not  an  interference 
with  interstate  commerce. 

Nor,  in  this  view,  is  the  assessment  on  prop- 
erty not  within  the  jurisdiction  of  the  taxing 
authorities  of  the  state  and  for  that  reason 
amounting  to  a  taking  of  property  without 
due  process  of  law.  The  property  taxed  has 
its  actual  situs  in  the  state  ana  is  there- 
fore subject  to  the  jurisdiction,  and  the  dis- 
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tribution  among  the  several  counties  is  a  matter 
of  regulation  by  the  state  legislature.  PtM- 
man*8  Palace  Car  Co,  v.  Pennsylvania,  141  U.  8. 
18,  23  [35:  613,  616.  3  Inters.  Com.  Rep.  595]; 
TayVxr  v.  Secor  C State  R  Tax  Cases**)  92  U.  8. 
575123:  663];  Minot  v.  Philadelphia,  W.  dk  B. 
R.  Co.  {"Dttaware  R.  Tax'*)  85  U.  8.  18  Wall. 
206  [21 :  888] ;  Erie  R.  Co,  v.  Pennsylvania,  88 
U.  S.  21  Wall.  492  [22:  595];  Columbus  8.  R. 
Co.  V.  WrigJU,    151  U.  8.  470  [38:  238J. 

♦In  PuMman's  Palace  Car  Co.  v.  Penn-  [227 
sylvania,  supra,  the  rule  is  considered  that  per- 
sonal property  may  be  separated  from  its  owner 
and  he  msy  l)e  taxed. on  its  account,  at  the  place 
wheie  it  is,  although  not  the  place  of  his  own 
domicil,  and  even  if  he  Is  not  a  citizen  or  a 
resident  of  the  state  which  imposes  the  tax; 
and  the  distinction  between  ships  and  Tessels 
And  other  personal  property  is  pointed  out. 
The  authorities  are  largely  examined  and  need 
not  be  gone  over  again. 

There  is  here  no  attempt  to  tax  property 
having  a  situs  outside  of  the  state,  but  only  to 
place  a  just  value  on  that  within.  Presump- 
tively all  the  property  of  the  corporation  or 
company  Is  held  and  used  for  the  purposes  of 
its  business,  and  the  value  of  its  capital  stock 
and  bonds  is  the  value  of  only  that  property 
so  held  and  used. 

8pec{al  circumstances  might  exist,  as  indi- 
cated in  Pittsburg,  C.  C.  dt  St.  L.  R.  Co. 
V.  Backus,  154  U.  8.  421,  443  [88:  1031,  1044, 
4  Inters.  Com.  Rep.  677],  which  would  require 
the  value  of  a  portion  of  the  property  of  an 
express  company  to  be  deducted  from  the 
value  of  its  plant  as  expressed  by  the  sum 
total  of  its  stock  and  bonds  before  any  valua- 
tion by  mileage  could  be  properly  arrived  at, 
but  the  difficulty  in  the  cases  at  bar  is  that 
there  is  no  showing  of  any  such  separate  and 
distinct  property  which  should  be  deducted, 
and  its  existence  is  not  to  be  assumed.  It  is 
for  the  companies  to  present  any  special  cir- 
cumstances which  may  exist,  and,  falling  their 
doing  so,  the  presumption  is  that  all  their 
property  is  directly  devoted  to  their  business, 
which  being  so,  a  fair  distribution  of  its  aggre- 
gate value  would  be  upon  the  mileage  bans. 

The  states  through  which  the  companies 
operate  ought  not  to  be  compelled  to  content 
themselves  with  a  valuation  of  separate  pieces 
ot  property  disconnected  from  the  plant  as  an 
entirety,  to  the  proportionate  part  of  which 
they  extend  protection,  and  to  the  dividends  of 
whose  owners  their  citizens  contribute. 

It  is  not  contended  that  notice  of  the  time 
and  place  of  the  meetings  of  the  board  wan 
not  afforded  or  that  the  companies  were  denied 
the  opportunity  to  appear  and  submit  such 
proofs,  explanations,  suggestions,  and  argu- 
ments with  reference  to  the  assessment  as  they 
desired. 

*  We  are  also  unable  to  conclude  that  ther228 
classification  of  express  companies  and  railroad 
telegraph  companies  as  subject  to  the  unit 
rule,  denies  the  equal  protection  of  the  laws. 
That  provision  In  the  14th  Amendment  "was 
not  intended  to  prevent  a  state  from  adjusting 
Its  system  of  taxation  In  all  proper  and  reason- 
able ways,"  nor  was  that  amendment  ^'intended 
to  compel  a  state  to  adopt  an  iron  rule  of 
equal  taxation."  BelCs  Cap  R  Go,  v.  P^nnsyl- 
vania,  134  U.  8.  282  [88:       ~ 
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In  Pacific  Exp.  Co.  v.  8eibert,  142  U.  S.  839 
[85: 1035,  8  Inters.  Com.  Rep.  810],  in  which 
a  tax  on  gross  receipts  of  express  companies  in 
the  state  of  Missouri  was  sustained,  Mr.  Jus- 
tice Lamar,  spealiiD^  for  the  court,  well  says: 

"This  court  has  repeatedly  laid  down  the 
doctrine  that  diversity  of  taxation,  both  with 
respect  to  the  amount  imposed  and  the  various 
species  of  property  selected  either  for  bearing 
its  burdens  or  for'beiog  exempt  from  them,  is 
not  inconsistent  with  a  perfect  uniformity  and 
equality  of  taxation  in  the  proper  sense  of 
those  terms;  and  that  a  system  which  imposes 
the  same  tax  upon  every  species  of  property, 
irrespective  of  its  nature  or  condition  or  class, 
will  be  destructive  of  the  principle  of  uni- 
formity and  equality  in  taxation  and  of  a  just 
adaptation  of  property  to  its  burdens." 

And  see  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v. 
Kentucky  {'* Kentucky  R.  Tax  Cases'')  115  U.  8. 
821  [29:  414];  Home  Ins.  Co.  v.  New  York,  134 
U.  8.  594  [33: 1025]. 

The  policy  pursued  in  Ohio  is  to  classify 
property  for  taxation,  when  the  nature  of 
the  property,  or  its  use,  or  the  nature  of  the 
business  engaged  in,  requires  classification,  in 
the  judgment  of  the  legislature,  in  order  to 
secure  equality  of  burden;  and  property  of 
different  sorts  is  classified  under  various  statu- 
tory provisions  for  the  purposes  of  assessment 
and  taxation.  The  state  Constitution  requires 
all  property  to  be  taxed  by  a  uniform  rule  and 
according  to  its  true  value  in  money,  and  it 
was  held  by  the  supreme  court  of  Ohio  in 
State,  Poe,  v.  Jones,  51  Ohio  8t.  492,  that  the 
Nichols  law  did  not  violate  that  requirement 

In  Wagoner  v.  Loomis,  87  Ohio  8t.  571,  it 
was  ruled  that  "  statutory  provisions,  where- 
by different  classes  of  property  are  listed  and 
valued  for  taxation  in  and  by  different  modes 
220]*and  agencies,  are  not  necessarily  in  con- 
flict with  the  provisions  of  the  Constitution 
which  requires  all  property  to  be  taxed  by  a 
uniform  rule  and  according  to  its  true  value  in 
money."  And  the  court  said:  "A  faithful  ex- 
ecution of  the  different  provisions  of  the  stat- 
utes would  place  upon  the  duplicate  for  taxa- 
tion all  the  taxable  property  of  the  state,  wheth- 
er bank  stocks  or  other  personal  property  or 
real  estate, according  to  its  true  value  in  money; 
and  the  equality  required  by  the  Constitution 
has  no  other  test." 

The  constitutional  test  was  held  to  be  com- 
plied with,  whatever  the  mode,  if  the  result  of 
the  assessment  was  that  the  property  was 
assessed  at  its  true  value  in  money. 

Considering,  as  we  do,  that  the  unit  rule 
may  be  applied  to  express  companies  without 
disregarding  any  other  Federal  restriction,  we 
think  it  necessarily  follows  that  this  law  is  not 
open  to  the  objection  of  denying  the  equal 
protection  of  the  laws. 

We  have  said  nothing  in  relation  to  the  con- 
tention that  these  valuations  were  excessive. 
The  method  of  appraisement  prescribed  by 
the  law  was  pursued  and  there  were  no  specific 
charges  of  fraud.  The  general  rule  is  well 
settled  that  "whenever  a  question  of  fact  is 
thus  submitted  to  the  determination  of  a  special 
tribunal,  its  decision  creates  something  more 
than  a  mere  presumption  of  fact,  and  if  such 
determination  comes  into  inquiry  before  the 
courts  it  cannot  be  overthrown  by  evidence 
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going  only  to  show  that  the  fact  was  other- 
wise than  as  so  found  and  determined."  Pittt- 
burg,  G.  C.  d  St.  L.  R.  Co.  v.  Backus,  154  U. 
S.  434  [38:  1039];  Western  U.  Teleg.  Co.  y. 
Taggart,  163  U.  S.  1  [41:  49]. 
Decrees  affirmed. 

Mr.  Justice  White»  dissenting: 
Not  being  able  to  concur  in  the  opinion  and 
judgment  of  the  court  in  the  foregoing  cases, 

I  am  impelled,  by  what  I  conceive  to  be  the 
serious  nature  of  the  questions  involved,  to- 
state  the  reasons  for  my  dissent 

*It  is  elementary  that  the  taxing  power[230 
of  one  government  cannot  be  lawfully  exerted 
over  property  not  within  its  jurisdiction  or 
territory  and  within  the  territory  and  jurisdic- 
tion of  another.  The  attempted  exercise  of 
such  pNOwer  would  be  a  clear  usurpation  of 
authority,  and  involve  a  denial  of  the  most 
obvious  conceptions  of  government.  This 
rule,  common  to  all  jurisdictions,  is  peculiarly 
applicable  to  the  several  states  of  the  Union, 
as  they  are  by  the  Constitution  confined  within 
the  orbit  of  their  lawful  authority,  which  they 
cannot  transcend  without  destroying  the  legit- 
imate powers  of  each  other,  and  therefore 
without  violating  the  Constitution  of  the 
United  8tate8. 

This  limitation  upon  the  taxing  power  was- 
early  declared  by  Mr.  Chief  Justice  Marshall 
in  McCulloch  v.  Maryland,  17  U.  8.  4  Wheat. 
316  [4:  5791,  where  it  was  said  (p.  429  [607]): 

**A11  subjects  over  which  the  sovereign 
power  of  a  state  extends  are  objects  of  taxa- 
tion; but  those  over  which  it  does  not  extend 
are,  upon  the  soundest  principles,  exempt  txouk 
taxation.  This  proposition  may  almost  \» 
pronounced  self-evident." 

In  Hays  y.  Pacific  MaU  8.  8,  Co.  68  U.  8. 
17  How.  596  [15:  2H],  a  tax  imposed  upoa 
twelve  steamships  belonging  to  the  company, 
which,  while  engaged  in  lawful  trade  and  com- 
merce between  the  port  of  8an  Francisco  and 
ports  and  territories  without  the  state,  were- 
temporarily  within  the  jurisdiction  of  Califor- 
nia, was  held  illegal.  This  court,  by  Mr.  Jus- 
tice Nelson,  declared  that  the  vessels  were  not 
properly  abiding  within  the  limits  of  Califor- 
nia, so  as  to  Income  incorporated  with  the 
other  personal  property  of  that  state;  that  their 
situs  was  at  the  home  port  where  the  vessels 
belonged  and  where  the  owners  were  liable  to 
be  taxed  for  the  capital  invested  and  where 
the  tax  had  been  paid. 

In  St.  Louis  y.  Wiggins  Ferry  Co,  78  U.  8. 

II  Wall.  423  [20:  192].  the  validity  of  a  Ux 
assessed  by  the  city  of  8t.  Louis  upon  the  boats 
of  a  ferry  company,  an  Illinois  corporation,  as 
property  within  the  city  of  8t  Louis,  was  con- 
sidered. This  court  held  that  Illinois  was  the 
home  port  of  the  boats,  that  they  were  beyond 
the  jurisdiction  of  the  authorities  by  which 
the  taxes  were  assessed,  *and  that  the  [231 
validity  of  the  taxes  could  not  be  maintained. 
It  WHS  observed  (p.  480  [194]): 

"Where  there  is  jurisdiction  neither  as  ta 
person  nor  property,  the  imposition  of  a  tax 
would  be  ultra  vires  and  void.  If  the  legisla- 
ture of  a  state  should  enact  that  the  citizens  or 
property  of  another  state  or  country  should  be 
taxed  in  the  same  manner  as  the  persons  and 
property  within  its  own  limits  ana  subject  to 
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Its  authority,  or  in  any  manner  whatsoever, 
such  a  law  would  be  as  much  a  nullity  as  If 
in  conflict  with  the  most  explicit  constitutional 
inhibition.  Jurisdiction  is  as  necessary  to  valid 
leffUlative  as  to  valid  judicial  action. ' 

In  Philadelphia  dk  R.  R.  Co,  v.  Pennsylvania 
("State  Tax  an  Foreign  Held  Bonds")  82  U.  S. 
15  Wall.  800  r2l:  179],  a  tax  laid  by  the  sUte 
of  Pennsylvania  on  the  interest  paid  by  the 
railroad  company  on  its  bonds  was  held  to  be 
a  tax  upon  the  bonds,  the  property  not  of  the 
debtor  company  but  of  Its  creditors,  and  that 
so  far  as  such  bonds  were  held  by  nonresidents 
of  the  state,  they  were  property  beyond  it«  ju- 
risdiction. It  was  declared  that  no  adjudica- 
tion should  be  necessary  to  establish  so  obvious 
a  proposition  as  that  property  lying  beyond 
the  jurisdiction  of  a  state  is  not  a  subject  upon 
which  the  taxing  power  can  be  legitimately 
exercised,  and  that  "the  power  of  taxation, 
however  vast  In  its  character  and  searching  in 
its  extent,  Is  necessarily  limited  to  subjects 
within  the  jurisdiction  of  the  state."  Of  the 
act  there  under  consideration,  the  court  said 
(p.  821  [187]): 

"It  is  only  one  of  many  cases  where,  un- 
der the  name  of  taxation,  an  oppressive  ex- 
action  Is  made  without  constitutional  warrant, 
amounting  to  little  less  than  an  arbitrary  seiz- 
ure of  private  property.  It  is,  in  fact,  a  forced 
contribution  levied  upon  property  held  in  other 
states,  where  it  is  subjected  or  may  be  subjected 
to  taxation  upon  an  estimate  of  Its  full  value." 

In  Morgan  v.  Parham,  83  U.  8.  16  Wall.  471 
[81:  8081,  it  was  adjudged  upon  the  authority 
of  the  Baffi  Cote,  iupra,  that  the  state  of  Ala- 
bama could  not  lawfully  tax  a  vessel  registered 
in  New  York,  but  employed  in  commerce  be- 
tween Mobile  in  that  state  and  New  Orleans  in 
282]  Louisiana.  The  situs  of  the  vessel  *was 
held  to  be  at  the  home  port  in  New  York,  where 
its  owner  was  liable  to  be  taxed  for  its  value. 

The  circumstance  that  the  steamer  might  not 
actually  have  been  taxed  In  New  York  during 
the  years  for  which  the  taxes  in  controversy 
were  levied  was  held  to  be  unimportant.  The 
court  said  (p.  478  [805]): 

"Whether  the  steamer  Frances  was  actually 
taxed  in  New  York  during  the  years  1866  and 
1867  is  not  shown  by  the  case.  It  is  not  Im- 
portant. She  was  liable  to  taxation  there. 
That  state  alone  had  dominion  over  her  for 
that  purpose." 

In  Minot  v.  Philadelphia,  W.  d  B.  R,  Co. 
{"Delaware  R.   Tax")  85  U.  8.  18  Wall.  206 

S21:888],  this  court,  in  considering  an  objec- 
on  interposed  to  a  taxing  act,  that  It  Imposed 
taxes  upon  property  beyond  the  jurisdiction  of 
the  state,  observed  (p.  229  [895]):  **If  such  be 
the  fact,  the  tax  to  that  extent  is  Invalid,  for 
the  power  of  taxation  of  every  state  is  neces- 
sarily confined  to  subjects  within  its  jurisdic- 
tion." 

In  Oloueester  Ferry  Oo.  v.  Penneyhania,  114 
U.  8.  196  [29: 158,  1  Inters.  Com.  Rep.  882], 
at  pages  206-209  [163.  164]),  Mr.  Justice  Field 
reviews  the  cases  just  cited.  The  Qloucester 
Ferry  Company  was  a  New  Jersev  corpora- 
lion,  and  operated  a  ferry  between  Gloucester. 
New  Jersey,  and  Philadelphia.  The  state  of 
Pennsylvania  laid  a  tax  ou  the  appraised  value 
of  the  capital  stock  of  the  ferry  company, 
which  owned  no  properly  in  Pennsylvania  ex- 


cept  the  lease  of  a  slip  or  dock,  Where  its  ferry- 
boats put  up  in  plying  across  the  river,  hle- 
tween  the  two  states. 

In  this  court  it  was  sought  in  argument  to 
support  the  tax  in  question  by  advancing  the 
theory  of  a  "homogeneous  unit."  The  counsel 
said  (p.  201  [161]): 

"The  tax  is  upon  the  capital  stock  of  the 
corporation,  'not  in  separate  parcels,  as  repre- 
senting distinct  properties,  but  as  a  homoge- 
neous unit,  partaking  of  the  nature  of  per- 
sonalty,'and  taxable  where  its  corporate  func- 
tions are  exercised  or  its  business  done.  The 
franchise  itself  may  constitute  the  material 
part  of  all  its  property,  since  not  only  its 
wharves  and  slips,  but  also  its  boats,  might  be 
leased,  and.  In  that  case,  the  tax  would  be 
measured  by  the  value  of  the  franchise  repre- 
sented by  the  extent  of  its  exercise  within  the 
state,  and  not  by  its  tangible  property  situated 
there.  The  extent  of  its  property  ^subject  [233 
to  the  taxing  power  Is  immaterial.  Its  franchise 
would  be  worthless  without  the  leasehold  In- 
terest owned  by  it  in  the  city  of  Philadelphia. 
The  value  of  its  franchise  depends  upon  the 
leasehold,  and  it  will  therefore  not  do  to  say 
that  it  has  no  property  within  the  jurisdiction 
of  the  taxing  power.  It  does  not  seem  neces- 
sary to  inquire  further  as  to  an  ownership  of 
property  within  the  jurisdiction  of  Pennsyl- 
vania." 

But  this  court,  speaking  through  Mr.  Jus- 
tice Field,  completely  answered  the  argument, 
as  follows  (p.  205  [162]): 

*'If  by  reason  of  landing  or  receiving  pas- 
sengers and  freight  at  wharves,  or  other  places 
in  a  state,  they  can  be  taxed  bv  the  state  on 
their  capital  stock  on  the  ground  that  they  are 
thereby  doing  business  within  her  limits,  the 
taxes  which  may  be  imposed  may  embarrass, 
impede,  and  even  destroy  such  commerce  with 
the  citizens  of  the  state.  If  such  a  tax  can  be 
levied  at  all.  its  amount  will  rest  in  the  discre- 
tion of  the  state.  It  Is  idle  to  say  that  the  in- 
terests of  the  state  would  prevent  oppressive 
taxation.  Those  engaged  In  foreign  and  in- 
terstate commerce  are  not  bound  to  trust  to  ite 
moderation  in  that  respect;  they  require  se- 
curity." 

Of  the  OUmeester  Ferry  Case,  it  was  observed 
by  this  court  in  PhUadelpTUa  d  8,  JT  8.  8,  Oo, 
V.  Penmyltania,  122  U.  S.  844  [80:  1204,  I 
Inters.  Com.  Rep.  8081,  that  '*it  is  hardly 
necessary  to  add  that  tne  tax  on  the  capital 
stock  of  the  New  Jersey  company,  In  thai 
case,  was  decided  to  be  unconstitutional,  be- 
cause, as  the  corporation  was  a  foreign  one, 
the  tax  could  only  be  construed  as  a  tax  for 
the  privilege  or  franchise  of  carrying  on  its 
business,  and  that  business  was  interstate  com- 
mcrcfi  " 

In  New  York,  L,  E.  d  W.  R.  Oo.  v.  Penntyl- 
vania  (No.  1)  163  U.  S.  646  [88: 858],  this  court 
denied  the  power  of  the  state  of  Pennsylvania 
to  require  a  foreign  railroad  company  doing 
business  within  its  borders  to  deduct  therefrom 
when  paying  interest  upon  Its  obligations  in 
New  York  the  amount  of  a  tax  assessed  by  the 
state  upon  the  bonds  and  moneyed  capital 
owned  by  the  residents  of  Pennsylvania.  The 
money  In  the  hands  of  the  companv  In  New 
York  was  held  to  be  property  beyond  the  juris- 
diction of  Pennsylvania.    The  court  said  (p. 
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646  [853]).  that  "no  principle  is  better  settled 
than  that  the  power  of  a  slate,  even  its  power 
234]  of  taxation,  *in  respect  to  property,  is 
limited  to  such  as  is  within  its  jurisdiction." 

This  inherent  want  of  power  in  every  gov- 
ernment to  transcend  its  jurisdiction  is  subject, 
as  already  stated,  to  an  additional  limitation  as 
to  the  several  states  of  the  Union,  resulting 
from  those  provisions  of  the  Constitution  of 
the  United  States  which,  in  so  far  as  they  re- 
strict the  power  of  the  states,  necessarily  create 
limitations  to  which  they  are  all  subject  and 
from  which  they  cannot  depart  without  a  vio- 
lation of  the  Constitution.  It  will  not  be 
necessary  to  allude  to  every  special  restriction 
on  the  power  of  the  states  resulting  from  the 
Constitution,  but  it  will  suffice  for  my  present 
purpose  to  refer  to  one  only,  the  necessary  ex- 
istence of  which  has  often  been  reco^ized  to 
have  been  one  of  the  most  cogent  motives  lead- 
ing to  the  adoption  of  the  Constitution,  and 
upon  the  enforcement  of  which  it  has  often 
been  declared  the  perpetuity  of  our  institutions 
depends,  to  wit,  the  inhibition  resulting  from 
the  provision  of  the  Constitution  of  the  United 
States  conferring  on  Congress  power  to  regu- 
late interstate  commerce. 

Under  the  interstate  commerce  clause  of  the 
Constitution,  as  held  by  this  court,  speaking 
through  Mr.  Justice  Bradley,  in  Leloup  v.  Pi^rt 
of  M^Ue,  127  U.  S.  648  [32:  814,  2  Inters. 
Com.  Rep.  134]:  **No  state  has  the  right  to 
lay  a  tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  transpor- 
tation of  the  subjects  of  that  commerce,  or  on 
the  receipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it  on, 
and  the  reason  is  that  such  taxation  is  a  burden 
on  that  commerce,  and  amounts  to  a  regula- 
tion  of  it,  which  belong  solely  to  Congress." 
The  following  cases  were  referred  to  as  sup 
porting  the  proposition  thus  enunciated: 
Philfidelphia  d R.  k,Co,  v.  PenntiylvaniaV' 8faU 
Freight  Tax'%  82  U.  8.  15  Wall.  232  [21: 146]; 
Pensaeola  TeUg.  Co.  v.  Western  O.  TeUg.  Co.  96 
U.  S.  1  [24:  708]:  Mobile  County  v.  Kimball.  102 
U.  S.  691  [26:238];  Western  U,  Teleg,  Co.  v. 
Texas,  106  U.  S.  460  [26:  1067]:  Maran  v.  New 
Orleans,  112  U.  S.  69  [28: 653] ;  Oloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196  [29:  158,  1 
Inters.  Com.  Rep.  882];  Broton  v.  Houston,  114 
U.  S.  622  [29:  257]:  Walling  v.  Michigan.  116 
U.  8. 446  [29:691]:  Pichtrdv.PuUmanSoutliern 
Car  Co.  117  U.  S.  34  [29 :  785] ;  Wabash,  St.  L.  A 
236]  P.  22.  Co.  V.  minois,  *118  U.  S.  557  [30: 
244,  1  Inters.  Com.  Rep.  ^\\\BMim^.  Shelby 
County  Taxing  Dist.  120  U.  8.  489  [30:  094.  1 
Inters.  Com.  Rep.  45];  Philadelphia  dk  8. 
M.  8.  8,  Co.  V.  Annsylvania.  122  U.  8.  836 
[80: 1201, 1  Inters.  Com.  Rep.  808];  WestemU. 
Teleg.  Co.  v.  Pendleton,  122  U.  8.  347  [30: 1187, 
1  Inters.  Com.  Rep.  306);  Ratterman  v.  West 
ern  U.  TeUg.  Co.  127  U.  8. 411  [32: 229, 2  Inters. 
Com.  Rep.  59]. 

The  following  cases,  since  decided,  enforce 
the  same  principle:  Aslier  v.  Texas,  128  U.  8. 
129  [32:  368,  2  Inters.  Com.  Rep.  241]:  Stouten- 
burgh  v.  Uennick,  129  U.  8.  141  [32:  637];  Lyng 
v.  Micfiigan,  135  U.  8.  161  [34:  150,  8  Inters. 
Com.  Rep.  143];  McCaU  v.  California,  136  U. 
8. 104  [34:891,  3  Inters.  Com.  Rep.  ISl],  and 
Crutefier  v.  Kentucky,  141  U.  8.  47  [35:649]. 

These   authorities   were   reviewed   by  this 
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court  In  Brennan  v.  Titusville,  153  U.  8.  289 
[88:  719,  4  Inters.  Com.  Rep.  658],  where, 
speaking  through  Mr.  Justice  Brewer,  it  was 
held  that  a  municipal  corporation  could  not 
lawfully  tax  a  nonresident  manufacturer  of 
goods  for  the  privilege  of  endeavoring  to  sell 
his  goods  by  means  of  an  agent  sent  into  the 
state  to  solicit  orders  therefor.  This  court 
there  said  (p.  ^03  [723]):  ''This  tax  is  a  direct 
charge  and  burden  upon  that  business;  and  if 
a  state  may  lawfully  exact  it,  it  may  increase 
the  amount  of  this  exaction  until  all  interstate 
commerce  in  this  mode  ceases  to  be  possible. 
And  notwithstanding  the  fact  that  the  regu- 
lation of  interstate  commerce  is  committed 
by  the  Constitution  to  the  United  States,  the 
state  is  enabled  to  say  that  it  shall  not  be  car- 
ried on  in  this  way,  and  to  that  extent  to  reg- 
ulnte  it." 

The  question  then  arises,  Does  the  tax  im- 
posed by  the  state  of  Ohio  upon  express  com- 
panies violate  either  of  the  two  elementary 
propositions  to  which  I  have  just  referred? 

Under  the  law  of  Ohio  express  companies 
are  taxed  in  three  forms:  First,  their  real 
estate  is  assessed  for  state,  county,  and  munici- 
pal purposes  in  the  same  manner  as  is  real 
estate  within  the  state  belonging  to  other  com- 
panies and  persons;  second,  such  companies 
are  also  taxed  upon  their  gross  receipts  derived 
from  business  done  within  the  state  (91  Ohio 
Laws,  237)  and,  third,  they  are  additionally 
assessed  by  a  state  board.  90  Ohio  Laws,  830, 
as  amended  by  91  Ohio  Laws,  220.  It  is  the 
assessment  resulting  from  the  last  of  these 
provisions  which  is  involved  in  the  cases  bow 
under  consideration. 

*In  compliance  with  the  law  the  com-  [23G 
panics  returned  to  the  state  board  a  statemeni 
for  the  year  1893,  showing,  first,  the  amount  of 
capital  stock  and  its  par  and  market  value; sec- 
ond, a  detailed  account  of  the  entire  real  and 
personal  property  of  the  companies  and  its  as- 
sessed value;  and,  third,  their  entire  gross  re- 
ceipts during  the  taxing  year  for  business  done 
within  the  state  of  Ohio.  For  the  years  1894  and 
1895  the  statements,  under  the  requirements  of 
the  amendatory  statute  of  May  10,  1894  (91 
Ohio  Laws,  220),  exhibited,  first,  the  number  of 
shares  of  capital  stock  and  its  par  and  market 
value;  second,  a  detailed  statement  of  the  real 
estate  owned  in  Ohio  and  its  assessed  value; 
third,  a  full  and  correct  inventory  of  the  per- 
sonal property,  including  moneys  and  credits 
ownea  inOhio  and  the  value  thereof ;  fourth, the 
total  value  of  the  real  and  personal  property, 
owned  and  situate  outside  of  Ohio;  fifth,  tlte 
entire  and  gross  receipts  of  the  company,  from 
whatever  source  derived,  of  business  wherever 
done  for  the  taxing  year;  and,  sixth,  the  gross 
receipts  of  each  company  in  Ohio,  from  what- 
ever source  derived. 

It  is  proper  here  to  notice  that  while  the 
gross  receipts  in  Ohio  of  express  companies 
was  required  to  be  stated,  there  was  no  direc- 
tion that  mention  should  be  made  of  the  sum 
of  the  payments  properly  chargeable  against 
such  gross  receipts,  to  wit,  disbursements  to 
railroad  companies  or  individuals  for  trans- 
portation facilities,  wages  of  its  army  of  em- 
ployees, care  and  maintenance  of  its  horses, 
and  other  operating  expenses. 

Although  the  assessment  on  the  real  estate 
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and  on  the  gross  receipts  may  be  relevant 
to  some  aspects  of  the  controversy  now  ex- 
amined, I  eliminate  them  from  consideration, 
as  the  direct  issue  here  presented  concerns  the 
taxation  asserted  to  be  only  upon  the  personal 
property. 

The  value  of  the  personal  property  within 
the  state  of  Ohio  returned  by  the  express  com- 
panies was  averred  in  each  bill,  and  was  con- 
ceded by  the  demurrer  to  have  been  correct. 
The  valuation  thus  returned  and  the  amount  of 
the  assessment  levied  on  such  personal  prop- 
erty bv  the  state  board  is  shown  in  the  follow- 
ine  table: 
2871  ^Assessment  for  1893, 

Value  an  returned,  and     Value  amesaed 
as  alleged  In  the  bills,     by  stat«  hoard 

Adams  Express  Co $->3  080  74  $460,033  08 

Amcrioaa  Express  Co....  27.3U0  00  4(0.676  45 

United  States  Express  Co.  26,318  00  »07«300  00 

Assessment  for  ISOL, 

Adams  Express  Co $41.102  60  $543569  00 

Amencan  Express  Co....  Sl.^.'S  00  446.14:2  00 

United  States  Express  Co.  26,33)00  481.318  00 

Assessment  for  1895, 

Adams  Express  Co $42,065  00 

American  Express  Co....  2U30  UO 
United  States  Express  Co.  28,438  00 

It  thus  appears  that  for  the  year  1803,  proper- 
ty possessing  an  actual  value  of  but  $10().69S.74 
was  assessed  as  being  worth  $1,257,009.53;  in 
1894  property  valued  at  $89,230.60  was  as- 
ses-'ed  at  $1,471,059.00;  and  for  1895,  property 
worth  but  $93,938.00  was  assessed  at  $1.520,- 
734.10, — a  total  valuation  during  three  years  of 
property  worth  only  $289,862.84  at  $4,249,- 
702.68. 

In  addition  to  this  enormous  taxation,  the 
real  estate  and  the  gross  receipts  of  the  com- 
panies have  also  been  taxed  for  all  state. county, 
and  municipal  purposes.  It  cannot.  I  submit, 
be  asserted  with  reason  that  the  nearly  four 
millions  of  excess  on  the  assessment  of  the 
tangible  property  laid  by  the  state  board  re- 
aulted  from  assessing  only  the  actual  intrinsic 
yalue  of  such  propierty,  since  to  so  contend 
would  be  not  only  beyond  all  reason,  but 
would  also  be  destructive  of  the  admission  by 
the  demurrer  that  the  companies  possessed  no 
other  personal  property  within  the  state  of 
Ohio  but  that  returned  by  thedi,  and  that  its 
actual  and  intrinsic  value  was  correctly  set 
forth.  The  assessment,  therefore,  must  neces- 
•arily  have  taken  into  consideration  some 
other  property,  or  some  element  of  value  other 
than  the  real  intrinsic  worth  of  the  property 
assessed. 

238]  *The  fact  of  the  vast  excess  of  the  valua- 
tion over  and  above  the  admitted  value  of  the 
property  is  not,  however,  the  only  mode  by 
which  it  is  conclusively  demonstrated  that  the 
assessmeni  resulted  from  the  considcraiioii  and 
estimate  by  the  state  lx)ard  of  sources  of  value 
extrinsic  to  the  property  assessed.  One  of  the 
assessments  in  controversy  was  made  under 
the  Ohio  law  of  April  27,  1893,  and  the  others 
under  the  law  of  May  10,  1894.  and  although 
there  is  some  difference  between  the  two  stat- 
utes, they  both,  as  I  have  already  said,  sub- 
stantially require  express  companies  to  make 
return  of  their  real  and  personal  property 
within  the  state,  the  value  thereof,  the  num- 
ber of  shares  of  their  capital  stock,  their  mar- 
ket value,  and  a  statement  of  the  gross  receipts 
1«  U.8. 


for  business  done  within  the  state  of  Ohio 
during  the  taxing  year  from  whatever  source 
derived.  Considering  the  obligation  thus  im- 
posed to  report  the  total  value  of  the  stock  of 
the  companies  and  all  their  gross  earnings,  as 
also  the  total  routes  over  which  their  agents 
traveled,  etc.,  and  putting  the.se  things  in  con- 
nection with  the  extraordinary  amount  by 
which  the  valuation  exceeds  the  actual  value 
of  the  property  assessed,  it  leaves  no  reason- 
able doubt  that  the  sources  of  reported  value, 
which  were  entirely  outside  of  the  territory 
and  beyond  the  jurisdiction  of  the  state  of 
Ohio,  were  by  some  process  of  calculation 
added  to  the  intrinsic  value  of  the  property 
within  the  state,  thereby  assessing.not  only  the 
property  within  the  state,  but  a  proportion 
also  of  all  the  property  situated  without  its 
territorial  boundaries. 

The  fact  that  it  was  by  this  method  that  the 
sum  of  the  personal  property  liable  for  taxa- 
tion was  fixed  by  the  board  results  clearly 
and  unmistakably  from  the  opinion  of  the  su- 
preme court  of  the  state  of  Ohio  in  State,  Poe, 
V.  Jones,  51  Ohio  St.  492,  in  which  case  the 
court  sustained  the  validity  of  the  taxes  here 
questioned.  The  supreme  court  of  Ohio  therein 
declared  that  the  state  board,  whose  duty  it 
was  to  assess  express  companies,  was  *'not  re- 
quired^  to  fix  the  value  of  such  property  upon 
the  principle  that  the  value  of  the  entire  prop- 
erty of  the  company  shall  be  deemed  the  same 
as  the  value  of  *its  entire  capital  stock.  [230 
thus  making  the  respective  values  equivalents 
of  each  other.  But,  taking  the  market  value  of 
the  entire  capital  stock  as  a  datum,  the  board 
is  to  be  only  guided  thereby  in  ascertaining 
the  true  value  in  money  of  the  company's 
property  in  this  state.  The  statute  does  not 
bind  the  board  to  find  the  value  of  the  entir^ 
property  of  the  company  equal  to  that  of  the 
entire  capital  stock."  Although  the  require- 
ment in  so  many  words,  to  assess  property  out- 
side the  state,  is  thus  said  not  to  be  found  in 
the  statute,  yet  that  it  in  substance  so  provides 
is  acknowledged,  for,  adds  the  Ohio  court. 
*'the  properly  of  a  corporation  may  be  re- 
garded, in  the  aggregate,  <u  a  unit,  an  en- 
tirety, as  a  plant' designed  far  a  specific  object; 
and  its  value  may  be  estimated,  not  in  parts^  but 
taken  as  a  whole.  If  the  market  value — per- 
h&ps  the  closest  approximation  to  the  true  value 
in  money — of  the  corporate  property  as  a 
whole  were  inquired  into,  the  market  value  of 
the  capital  stock  would  become  a  controlling 
factor  in  fixing  the  value  of  the  property.  . 
.  .  The  market  value  of  the  capital  stock,  it 
is  urged,  has  no  necessary  relation  to  the  value 
of  the  tangible  property  of  the  corporation. 
But  such  is  the  well-understood  relation  l)e- 
tween  the  two,  that  not  onlv  is  the  value  of  the 
capital  stock  an  essential  factor  in  fixing 
the  market  value  of  the  corporate  plant,  but  the 
corporate  capital  or  property  has  a  reflex  action 
on  the  value  of  the  capital  stock.  .  •  .  If, 
by  reason  of  the  goodwill  of  the  concern,  or 
the  skill,  experience,  and  energy  with  which 
its  business  is  conducted,  the  market  value  of 
the  capital  stock  is  largely  increased,  wheieby 
the  value  of  the  tangible  property  of  the  corpor- 
ation, considered  as  an  entire  plant,  acquires  a 

i« 
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are  mine. 
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greater  market  value  than  it  otherwise  would 
ave  had,  t^  cannot  properly  be  said  not  to  be  its 
true  value  in  money  withiD  the  meaniog  of  the 
Constitution,  because  goodwill  and  other  ele- 
ments indirectly  entered  into  its  value.  .  . 
.  We  discover  no  satisfactory  reason  why  the 
same  rule  should  not  apply  to  the  valuation  of 
corporate  property— why  the  selling  value  of 
the  capital  stock,  as  affected  by  the  goodwill 
of  the  business,  should  be  excluded  from  the 
consideration  of  the  board  of  appraisers  and 
240]assessors  under  theNichols1aw,*charged 
with  the  valuation  of  corporate  property  in  this 
state,  especially  as  the  capital  stock  when  paid 
up  practically  represents,  at  least,  an  equal 
value  of  the  corporate  property." 

Now,  this  language  is  susceptible  only  of 
one  meaning,  that  is,  that  in  assessing  the  act- 
ual intrinsic  value  of  tangible  property  of  ex- 
press companies  in  the  state  of  Ohio  it  was  the 
duty  of  the  assessing  board  to  add  to  such 
value  a  proportionate  estimate  of  the  capital 
stock,  so  as  thereby  to  assess,  not  only  the  tan- 
gible property  within  the  state,  but  also  along 
with  such  property  a  part  of  the  entire  capital 
stock  of  the  corporation,  without  reference  to 
its  domicil,  and  equally  without  reference  to 
the  situation  of  the  propertv  and  assets  owned 
by  the  company  from  which  alone  its  capital 
stock  derives  value.  In  other  words,  although 
actual  property  situated  in  states  other  than 
Ohio  may  not  ne  assessed  in  that  state,  yet  that 
it  may  take  all  the  value  of  the  property  in 
other  states  and  add  such  portion  thereof  as 
it  sees  fit,  to  the  assessment  in  Ohio,  and  that 
this  process  of  taxation  of  propertv  in  other 
states  in  violation  of  the  Constitution  be- 
comes legal  provided  only  it  is  called  taxation 
of  properly  within  the  state. 

I  submit  that  great  principles  of  government 
rest  upon  solid  foundations  of  truth  and  jus- 
tice, and  are  not  to  be  set  at  naught  and  evaded 
by  the  mere  confusion  of  words.  In  consider- 
ing a  question  of  taxation  in  Postal  Teleg. 
Cable  Co,  V.  Adams,  155  U.  8.  688  [89:  811,  5 
Inters.  Com.  Rep.  1],  to  which  case  I  shall 
hereafter  refer,  this  court  said  (p.  698  [816]): 
"The  substance  and  not  the  shadow  deter- 
mines the  validity  of  the  exercise  of  the  power.". 
It  seems  to  me  that  to  maintain  the  tax  levied 
by  the  state  of  Ohio  this  ruling  must  be  re- 
versed,  and  the  doctrine  be  announced  that 
the  shadow  is  of  more  consequence  than  the 
substance.  Such  result  would  appear  to  inev- 
itably flow  from  the  holding  referred  to,  now 
affirmed  by  the  court.  Nothing,  I. submit, 
can  be  plainer  than  the  fact  that  the  value  of 
the  capital  stock  of  a  corporation  represents 
all  its  property,  franchises,  goodwill, — indeed, 
everything  owned  by  it  wherever  situated. 
I  reiterate,  therefore,  that  the  rule  which  rec- 
ognizes that  for  the  purpose  of  assessing  tan- 
gible property  in  one  state  you  may  take  its  full 
241 J  worth  and  then  add  to  the  value  *of  sucl^ 
property  a  proportion  of  the  total  capital 
stock,  is  a  rule  whereby  it  is  announced  that 
the  sum  of  all  the  property,  or  an  arbitrary 
part  thereof,  situated  in  other  states,  may  be 
Joined  to  the  valuation  of  property  in  one  state, 
for  the  purpose  of  increasing  the  taxation 
within  that  state.  What  difference  can  there 
be  between  an  actual  assessment  by  Ohio  of 
property  situated  in  New  York,  Pennsylvania, 
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Massachusetts,  or  in  any  of  the  other  states  nf 
the  Union,  and  the  taking  by  Ohio  of  an  ali 
quot  part  of  the  value  of  all  the  propertv  situ- 
ated in  such  other  states  and  adding  it,  for  the 
purpose  of  assessment,  to  the  value  of  property 
in  Ohio?  The  recognition  of  this  method 
breaks  down  both  of  the  well-settled  and  ele- 
mentary rules  to  which  I  have  in  the  outset 
adverted. 

First,  the  rule  which  forbids  one  state  io  extend 
its  power  of  taxation  beyond  its  jurisdiction  to 
property  in  another'  state.  If  the  express  com- 
panies are  domiciled  in  New  York,  and  have 
millions  of  property  there  situated  and  subject 
to  taxation,  all  of  which  give  value  to  their 
capital  stock  and  hence  enter  into  the  sum  of 
its  worth,  how  can  it  be  that  to  tax  a  propor- 
tion of  the  value  of  all  thatproperty  is  not  tax- 
ing the  property  itself?  This  proportion  of 
the  capital  stock  added  to  the  inherent  value  of 
the  property  in  the  state  of  Ohio  is,  therefore, 
an  actual  taxation  by  the  state  of  Ohio  of 
property  situated  in  the  state  of  New  York. 

It  seems  to  me  that  not  only  the  illegality 
but  the  injustice  of  this  taxation  by  the  state 
of  Ohio  on  these  express  companies  which  is 
now  upheld,  is  clear.  Let  me  suppose  that  the 
bonds,  stocks,  other  investments  and  elements, 
which,  representing  the  capital  of  the  com- 
panies and  therefore  producing  the  resultant 
value  of  such  capital  stock,  are  situated  in  the 
states  of  New  York.  Pennsylvania,  and  Mas- 
sachusetts.- These  items  thus  making  up  the 
value  of  the  capital  stock  being  so  situated  in 
such  states  are,  of  course,  entirely  and  wholly 
at  their  full  value  assessable  in  those  states. 
The  attribution  of  an  aliquot  share  of  the 
valu^  of  the  capital  stock  to  the  state  of  Ohio, 
and  the  consequent  right  of  that  state  to  iax 
such  value,  in  no  way  deprives  the  states  of 
New  York,Pennsylvania,and  Massachusetts  of 
their  right  to  assess  *ihe  property  within  [242 
their  borders  for  its  full  value.  But  as  attrib- 
uting to  the  state  of  Ohio  a  proportion  of 
such  property  gives  that  state  the  right  to  tax 
the  proportion  allotted,  it  follows  by  an  iuevi- 
table  deduction  that  the  recognition  of  the 
right  here  claimed  practically  subjects  the 
property  in  the  states  of  New  York,  Pennsyl- 
vania, and  M^achusetts  to  double  taxation, 
unless  those  states  voluntarily  forego  the  in« 
herent  power  of  taxation  vested  in  them  to 
levy  a  tax  upon  all  the  property  within  their 
respective  jurisdictions.  Certainly  the  states 
of  New  York,  Massachusetts,  and  Pennsyl* 
vania  would,  if  they  were  independent  sover- 
eignties, removed  from  the  Jurisdiction  of  the 
Constitution  of  the  United  States,  be  driven  to 
protect,  by  retaliatory  legislation,  their  citi- 
zens, as  was  the  case  between  the  states  prior 
to  the  adoption  of  the  Constitution.  But  hav- 
ing entered  into  the  Union,  these  states  are 
bereft  of  all  such  relief,  and  must  thus  look 
for  the  protection  of  their  citizens  to  the  reme- 
dies afforded  byjhe  Constitution  itself.  The 
rule  now  announced  allows  Ohio  to  exercise 
an  authority  in  violation  of  the  Constitution, 
and  thereby  strips  not  only  the  citizens  of  the 
other  states  but  those  states  themselves  of  all 
redress  by  depriving  them  of  the  safeguards 
which  it  was  the  avowed  purpose  of  the  Con- 
stitution to  secure. 

Second,  as  to  the  intentaU  commerce  clause, 
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It  is  clear  that  the  recognition  of  a  right  to 
lake  an  aliquot  proportion  of  the  value  of 
prnptTly  in  one  state  and  add  it  to  the  intrinsic 
*valat!  of  property  in  another  state  and  there 
as&ess  it,  is  in  substance  an  absolute  denial 
HU(\  overthrow  of  all  the  great  principles  an- 
nounced from  the  beginning,  and  enforced  by 
the  many  decisions  of  this  court,  on  the  sub- 
ject of  interstate  commerce.  This  results 
from  the  fact  that  the  necessary  consequence 
of  the  ruling  in  this  case  is  this,  that  a  corpo- 
ration—  and  there  is  no  distinction,  in  prin- 
ciple in  the  particular  here  considered,  between 
a  corporation  and  an  individual — cannot  go 
from  one  state  into  another  state  of  the  Union 
for  the  purpose  of  there  engaging  in  interstate 
commerce  business  without  subjecting  itself  to 
the  certainty  of  having  a  proportion  of  all  its 
property  situated  in  the  other  states  added  to 
'243]  the  sum  of  property,  *howevcr  small, 
which  it  may  carry  into  the  state  to  which  it 
ffoes,  for  the  purposes  of  taxation  therein.  Un- 
der this  system, not  only  is  an  appalling  penalty 
imposed  for  going  from  one  state  into  another 
state,  but  the  carrying  on  of  interstate  com- 
merce itself  becomes  hampered  and  loaded 
with  a  burden  threatening  its  absolute  destruc- 
tion. 

The  contradiction  involved  in  the  proposi- 
tion is  well  illustrated  by  the  legislation  and 
decisions  of  the  state  of  Ohio.  Thus,  as  I 
have  said,  in  addition  to  the  tax  imposed  on 
express  companies,  which  is  here  considered, 
the  law  of  the  state  of  Ohio,  besides  assessing 
their  real  estate,  also  imposes  a  tax  on  the  gross 
receipts  of  such  companies  for  busines<i  done 
within  the  state.  In  order  to  save  the  tax  here 
in  question,  the  law  by  which  'his  last  tax  is 
Imposed  is  careful  to  provide  that  nothing  in 
the  imposition  of  the  tax  therein  provided, 
that  is,  the  tax  on  gross  receipts,  shall  be  con- 
strued as  impairing  the  right  to  the  tax  on 
taoffible  property  already  provided  for  (the 
tax  here  in  question).  Now,  in  passing  upon 
the  validity  of  this  tax  on  gross  receipts,  the 
supreme  court  of  Ohio  treats  it  as  nota double 
lax,  because  the  previous  tax  is  considered  as 
one  on  tangible  property.  Adams  Exp.  Co.  v. 
State  (Ohio)  44  N.  E.  506.  We  have,  there- 
fore, both  the  legislature  and  the  court  of  last 
resort  of  the  state  of  Ohio  upholding  the  enor- 
mous valuation  put  upon  the  personal  prop- 
erty for  the  purposes  of  the  tax  now  before  us, 
CD  the  theory  that  such  valuation  Includes  an 
aliquot  part  of  the  capital'  stock  and  neces- 
sarily, therefore,  also  an  equal  portion  of  all 
the  property  and  earnings  of  the  company, 
both  in  and  out  of  the  state,  and  yet  we  have 
the  same  legislature  and  the  same  tribunal  up- 
holding the  tax  on  gross  receipts  on  the 
ground  that  the  tax  first  provided  is  purely  a 
tax  upon  tangible  property.  Thus  the  departure 
from  the  pathway  of  principle  is  marked  in 
this  instance,  as  it  is  always  marked,  by  con- 
fusion and  injustice. 

The  wound  which  the  ruling  announced,  if 
I  correctly  apprehend  it.  inflicts  on  the  Con- 
stitution, is  equally  as  severe  upon  the  unques- 
tioned rights  of  the  states  as  it  is  upon  the  law- 
ful authority  of  the  United  States,  because 
"244]  whilst  submitting  *the  stales  and  their 
^citizens  to  injustice  and  wrong  committed  by 
another  state,  it  at  the  same  time  greatly  weak- 
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ens  or  destroys  the  efDcacy  of  the  interstate 
commerce  clause  of  the  Constitution. 

But  the  contention  is  that  however  sound, 
as  an  oric^inal  question,  may  be  the  reasoning 
upon  which  the  tax  is  assailed,  its  validity  is 
not  now  opeu  to  question,  because  the  theory 
by  which  the  state  of  Ohio  added  the  value  of 
property  outside  of  the  state  to  the  intrinsic 
amount  of  property  actually  within  the  state 
for  the  purposes  of  taxation  is  asserted  to  be 
concluded  by  many  adjudications  of  this 
court.  The  cases  relied  on  to  establish  this 
proposition  are  cited  in  the  opinion  of  the 
court.  I  submit  that  the  statement  made  by 
this  court  in  Pacific  Exp.  Co.  v.  Seibert,  143  U. 
S.  339  [35- 1035.  3  Inters.  Com.  Rep.  810],  is  a 
sufl^cient  answer  to  this  contention  as  regards 
all  theca^cs  relied  on  decided  prior  to  that  case. 
Pacific  Exp.  Co.  v.  Seibert,  143  U.  8.  339  [35: 
1035.  8  Inters.  Com.  Rep.  810],  involved  the 
question  of  the  validity  of  a  law  of  the  state  of 
Missouri  imposing  a  tax  upon  the  gross  receipts 
of  an  express  company  in  addition  to  the  ordi- 
nary tax  upon  its  tangible  property.  The 
court,  finding  the  tax  to  be  only  on  the  busi- 
ness of  the  company  within  the  state.held  it  not 
to  be  a  tax  on  interstate  commerce,  and  there- 
fore valid.  The  court,  through  Mr.  Justice 
Lamar,  in  speaking  of  the  right  of  a  state  to 
classify  express  companies  for  the  purpose  of 
taxation,  resulting  from  the  fact  that  such 
companieswerenormallyonlyownersof  asmall 
amount  of  tangible  property  in  one  state,  said 
(p.  854  [1040]): 

*'  On  the  other  hand,  express  companies, 
such  as  are  defined  by  this  act,  have  no  tangi- 
ble property,  of  any  consequence,  subject  to 
taxation  under  the  general  laws.  There  is 
therefore  no  way  by  which  they  can  be  taxed 
at  all  unless  by  a  tax  upon  their  receipts 
for  business  transacted.  This  distinction 
clearly  places  express  companies  defined  bj 
this  act  in  a  separate  class  from  companies 
owning  their  own  means  of  transportation." 

The  argument  here  advanced  in  favor  of  the 
tax.  therefore,  simply  is  (bat  what  this  court 
said  could  not  be  done  in  a  decision  rendered  iu 
January,  1893,  had  theretofore  been  settled  to 
the  contrary  by  a  line  of  adjudications.  But  the 
answer  to  *the  contention  in  favor  of  [245 
the  tax  does  not  rest  alone  upon  this  view. 
All  the  cases  relied  upon  and  referred  to  iu 
argument  were  considered  and  interpreted  in 
Postal  Teleg.  Cable  Co.  v.  Adams,  155  U.  8. 
688  [89:  811.  5  Inters.  Com.  Rep.  1].  It  be- 
comes  unnecessary,  therefore, to  review  the  pri- 
or cases  in  detail  and  analyze  their  reafoning, 
since  this  duty  was  effectually  performed  by 
this  court  in  the  opinion  announced  in  the 
Postal  Telegraph  Case.  The  significance  of 
the  ruling  in  that  case  and  the  controlling  na- 
ture of  the  principles  which  the  opinion  there 
rendered  inculcated  can  better  be  understood 
by  considering  the  controversy  which  that  case 
determined,  and  the  aspect  in  which  it  was 
necessarily  presented  to  this  court  for  adjudi- 
cation. The  case  involved  the  validity  of  a 
tax  imposed  by  the  state  of  Mississippi  on  a 
telegraph  company.  The  tax  in  the  mere 
form  of  its  imposition  was  undoubtedly  on 
the  occupation  and  business  of  the  company, 
and  therefore  was  an  unlawful  burden  on 
interstate  commerce,  as  the  company  was  en* 
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gaged  in  Rnch  commerce.  The  controversy 
came  to  this  court  on  error  from  the  supreme 
court  of  the  state  of  Mississippi.  The  atten- 
tion of  that  court,  in  determining  the  issue 
presented  to  it,  was  called  to  all  the  previous 
decisions  of  this  court.  Considering  these 
previous  adjudications,  the  Mississippi  court 
said  that  there  was  undoubtedly  language  In 
opinions  of  this  court  which  seemed  to  support 
the  validity  of  the  tax  there  questioned,  and 
there  was  also  undoubtedly  language  in  other 
lines  of  adjudication  which  seemed  clearly  to 
render  the  tax  void  under  the  Constitution  of 
the  United  States.  In  view  of  tlie  apparent 
conflict  in  the  cascfs  decided  by  this  court,  the 
Mississippi  court,  in  its  opinion,  marshaled 
the  authorities  upon  both  sides,  and  expressed 
its  hesitancy  and  diflSdence  in  reaching  a  con- 
clusion. The  Postal  Telegraph  Case,  therefore, 
pointedly  called  the  .attention  of  this  court  to 
all  the  previous  cases  and  accentuated  the  ar- 
guments on  both  sides  of  the  issue  presented, 
and  rendered  it  absolutely  necessary  for  this 
court  to  construe  and  interpret  all  the  previous 
adjudications.  In  this  condition  of  things,  in 
deciding  the  case  and  holding  the  tax  valid, 
although  in  form  a  tax  upon  interstate  com- 
merce, this  court  said  (p.  695  [315]): 
246]  *'  *It  is  settled  that  where  by  way  of  du- 
ties laid  on  the  transportation  of  the  subjects  of 
Interstate  commerce,  or  on  the  receipts  derived 
therefrom,  or  on  the  occupation  or  business  of 
carrying  it  on,  a  tax  is  levied  by  a  state  on  in- 
terstate commerce,  such  taxation  amounts  to 
a  regulation  of  such  commerce  and  cannot  be 
sustained.  But  property  in  a  state  belonging 
to  a  corporation,  whether  foreign  or  domestic, 
engaged  in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  imposed  on  the  corpo- 
ration on  account  of  its  property  within  a  state, 
and  may  take  the  form  of  a  tax  for  the  privi- 
lege of  exercising  its  franchises  within  the 
state,  if  the  ascertainment  of  the  amount  is 
made  dependent  in  fact  on  the  value  of  its 
property  situated  within  the  state  (the  exac- 
tion, therefore,  not  being  susceptible  of  exceed- 
ing the  sum  which  might  be  leviable  directly 
thereon),  and  if  payment  be  not  made  a  condi- 
tion precedent  to  the  right  to  carry  on  the  busi- 
ness, but  its  enforcement  left  to  the  ordinary 
means  devised  for  the  collection  of  taxes.  The 
corporation  Is  thus  made  to  bear  its  proper  pro- 
portion of  the  burdens  of  the  government  un- 
der whose  protection  it  conducts  its  operations, 
while  interstate  commerce  is  not  in  itself  sub- 
jected to  restraint  or  impediment" 

And^in  (p.  696  [815]): 

"  Doubtless,  no  state  could  add  to  the  tax- 
ation of  property  according  to  the  rule  of  ordi- 
nary property  taxation,  the  burden  of  a  license 
or  other  tax  on  the  privilege  of  using,  con- 
structing, or  operating  an  instrumentality  of 
interstate  or  international  commerce,  or  for 
the  carrying  on  of  such  commerce;  but  the 
value  of  property  results  from  the  use  to  which 
it  Is  put,  and  varies  with  the  profitableness  of 
that  use,  and  by  whatever  name  th^  exaction 
may  be  called,  if  it  amounts  to  no  more  than 
the  ordinary  tax  upon  property  or  a  just  equiv- 
alent therefor,  ascertained  by  reference  thereto, 
it  is  not  open  to  attack  as  inconsistent  with  the 
Constitution.    Oteteland,  0,  C.  d  St.  L,  R  Co. 
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V.  Baekue,  154  U.  S.  480, 445  [88: 1041,  4  Inters. 
Com.  Rep.  677]." 

Referring  to  the  opinion  of  the  supreme 
court  of  Mississippi,  which  directly  involved 
all  the  issues  presented  by  this  case,  the  court 
said  (p.  697  [816]): 

***And  In  the  case  at  bar  the  supreme[247 
court,  in  its  examination  of  the  liability  of 
plaintiff  in  error  for  the  taxes  in  question,  said:. 
*It  will  be  thus  seen  at  once  that  this  is  a  tax 
imposed  upon  a  telegraph  company,  in  lieu  of 
all  others,  as  a  privilege  tax,  and  its  amount  is 
graduated  according  to  the  amount  and  value 
of  the  property  measured  by  miles.  It  is  Xo 
be  noticed  that  it  is  in  lieu  of  all  other  taxes, 
state,  county,  and  municipal.  The  reasonable- 
ness of  the  imposition  appears  in  the  record, 
as  shown  by  the  second  count  of  the  dcclara 
tion  and  its  exhibits,  whereby  the  appellant 
seems  to  be  burdened  in  this  way  with  a  tax 
much  less  than  that  which  would  be  produce<f 
if  its  property  had  been  subjected  to  a  single 
ad  valorem  tax.'  This  exposition  of  the  stat- 
ute brings  it  within  the  rule  where  ad  valorem 
taxes  are  compounded  or  commuted  for  a  just 
equivalent,  determined  by  reference  to  the 
amount  and  value  of  the  property.  Bt'ing 
thus  brought  within  the  rule,  the  tax  becomes- 
subotantially  a  mere  tax  on  property,  and  not 
one  imposed  on  the  privilege  of  doing  inter- 
state business.  The  substance,  and  not  the 
shadow,  determines  the  validity  of  the  exer- 
cise of  the  power." 

And  summing  the  whole  up.  the  court  con- 
cluded (p.  700  [817]): 

**  We  are  of  opinion  that  it  was  within  the- 
power  of  the  state  to  levy  a  charge  upon  thia 
company  in  the  form  of  a  franchif^e  tax.  but 
arrived  at  with  reference  to  the  value  of  its 
property  within  the  state  and  in  lieu  of  al> 
other  taxes,  and  that  the  exercise  of  that  power 
by  this  statute,  as  expounded  by  the  highest 
judicial  tribunal  of  the  state  in  the  language 
we  have  quoted,  did  not  amount  to  a  regula- 
tion of  interstate  commerce  or  put  an  uncon> 
stitntional  ref^traint  thereon." 

This  construction  of  the  previous  cases  de- 
cided by  this  court  elucidates  and  makes  plaia 
the  fact  that  they  proceeded  upon  and  were- 
intended  to  enforce  the  rule  that  the  validity 
of  a  state  tax  would  be  determined  by  the  sub- 
stantial results  of  the  burden  imposed,  and  not 
by  the  mere  form  which  it  assumed,  and  al- 
though the  form  of  the  imposition  might  seem, 
to  bring  the  tax  within  the  reach  of  the  inhit>i- 
lion  against  levying  a  charge  upon  property  be- 
yond the  jurisdiction  of  the  state,  or  within  the* 
prohibitions  of  the  Constitution  of  the  Unitpd 
States  ^forbidding  the  laying  of  burden*'[248- 
on  interstate  commerce,  this  court  would  not 
interfere  therewith  provided  the  exaction  in- 
substance  amounted  to  no  more  than  the  sum 
of  the  taxation  which  the  state  might  lawfully 
impose  upon  the  property  actually  within  its 
jurisdiction,  and  provided  that  in  reality  the 
burden  laid  by  the  state  was  not  an  Interference 
with  interstate  commerce.  This  explanation 
and  this  rule  was  the  answer  given  to  the  ques- 
tion directly  presented  as  to  the  significance 
and  interpretation  of  the  previous  decisions 
now  cited  as  authority  for  the  proposition  that 
it  is  within  the  power  of  a  state  not  only  to 
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tax  at  will  property  beyond  its  jurisdiction, 
but  also  to  substantially  destroy  interstate 
commerce  by  heaping  direct  and  onerous  bur- 
dens thereon.  Such  explanation  and  ruling 
were  also  reiterated  in  the  recent  decision  in 
We$fern  U.  TeUg.  Co,  v.  Taggart,  163  U.  8.  1 
[41  L.  ed.  49J.  where,  at  page  18  [55].  it  is 
clearly  intimated  that  a  taxing  law  could  not 
be  upheld  which  in  its  necessary  operation 
was  shown  to  bo  oppressive  and  unconstitu- 
tional. 

Testing  the  tax  in  controversy  by  the  rule 
laid  down  in  the  Postal  Telegraph  Case,  it  be- 
comes in  reason  impossible  to  conclude  other- 
wise than  that  it  is  both  in  form  and  substance 
taxation  by  the  state  of  Ohio  of  property  be- 
yond its  jurisdiction,  and  that  it  also  is  an  im- 
position by  that  state  of  a  burden  on  inter- 
state commerce.  It  cannot  with  fairness  be 
argued  that  the  amount  of  the  tax  is  only  such 
sum  as  would  have  resulted  from  a  levy  upon 
the  property  actually  in  the  state,  when  the 
reconi  admits  that  the  aggregate  value  of  such 
property  for  the  taxing  years  of  1893,  1894,  and 
1895  amounted  only  to  two  hundred  and  odd 
thousand  dollars,  while  the  assessment  exceeds 
this  amount  by  nearly  four  millions  of  dolUrs. 
It  cannot  be  said  that  this  vast  excess  does  not 
embrace  property  situated  outside  of  Ohio, 
when  both  the  text  of  the  statute  of  that  state 
and  such  text  as  expounded  by  the  supreme 
court  of  the  stale  clearly  sbow  that  the  sum  of 
the  excess  is  arrived  at  by  adding  to  the  prop- 
erty in  the  state  the  value  of  property  situated 
outside  thereof.  Nor  can  it  be  contended  that 
the  tax  here  involved  is  not  a  tax  on  interstate 
commerce,  in  view  of  the  fact  that  from  the 
240]  nature  of  the  criteria  of  valueadopted  *an 
aliquot  partof  the  avails  and  receipts  of  the  com* 
pany  of  every  kind  is  added  to  the  taxing 
▼alue  in  the  state  of  Ohio,  although  that  state 
bad  also  imposed  a  tax  upon  the  gross  receipts 
from  business  of  a  purely  state  nature. 

But,  dismissing  absolutely  from  consider- 
ation.the  authoritative  construction  of  all  the 
prior  decisions  of  this  court,  announced  in 
Po»^tnl  Teleg,  Cable  Co.  v.  Adams,  155  U.  8. 
688  [89:  811.5  Inters.  Com.  Rep.  1],  and  con- 
ceding for  the  sake  of  argument  that  the  pre- 
▼ious  adjudications  now  relied  on  are  unex- 
plaint  bv  that  case,  and  that  they  substan- 
tially hold  that  there  is  a  so-called  unit  rule 
properly  applicable  to  the  assessment  for  tax- 
ation of  the  continuous  lines  of  telegraph  and 
railroad  companies,  such  concession  does  not 
in  reason  admit  the  validity  of  the  method 
adopted  by  the  state  of  Ohio  for  assessing  the 
tangible  personal  property  of  express  com- 
panies. Before  proceeding  to  dincuss  this 
proposition,  however,  I  call  attention  to  the 
fact  thai  I  intentionally  refrain  from  placing  a 
sleeping-car  company  in  the  same  category 
with  telegraph  and  railroad  companies,  be- 
cause the  decision  in  the  case  of  PuUmah's  Pal- 
ace Car  Co.  V.  PtnnsyJmnia,  141  U.  8.  18  [35: 
818',  3  Inters.  Com.  Rep  595],  was  not  founded 
upon  the  theory,  nor  did  it  purport  to  assert, 
that  the  property  or  plant  of  a  sleeplnfir-car 
company  was  a  unit,  and  that  of  necessity  a 
part  of  such  property  may  be  measured  by  a 
rule  applicable  to  continuous  lines  of  road. 
In  that  decision  the  court  merely  empha- 
sized the  holding  that  the  tax  was  one  laid 
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upon  one  hundred  cars  of  the  company,  pos- 
sessing an  actual  situs  in  Pennsylvania.  Id 
the  statement  of  the  case  (p.  20  [614])  the  dcr 
cision  of  the  supreme  court  of  Pennsylvania 
was  quoted  verbatim,  in  which  it  was  de- 
clared that  the  tax  on  the  capital  stock  of  the 
Pullman  Company  was  in  reality  but  a  tax  oa 
its  property ;  that  the  coaches  of  the  company 
were  such  property,  and  that  the  fact  that  the 
coaches  might  also  be  operated  in  other  states 
would  simply  reduce  the  value  of  the  property 
in  Pennsylvania  justly  subject  to  taxation 
there.  This  court  practically  adopted  tho 
views  so  expressed  by  the  state  court.  When, 
however,  it  was  said  (p.  26  [617])  that  tho 
method  of  assessment,  to  wit,  taking  a  propor- 
tion of  the  capital  stock  ascertained  on  the  mile- 
age basis,  as  the  value  of  one  hundred  sleeping 
cars  *was  a  Just  and  equitable  method,  [25^ 
such  statement  was  made  with  reference  to  the 
facts  held  to  exist  in  the  case  before  the  court. 
What  were  those  facts?  The  taxes  demanded 
covered  a  period  of  eleven  years,  and  exclud- 
ing interest  from  the  time  when  payable  and 
the  attorney  general's  commi  sion  for  collect- 
ing. agcrregHted  but  $16,321.89.  PuUman'i^ 
Palace  Car  C^.  v.  Com.  107  Pa.  158.  Surely, 
this  court  might  well  say  that  a  rule  of  taxa- 
tion which  operated  to  assess  on  one  hundred 
sleeping  cars  a  tax  of  less  than  $1,500  per 
annum  was,  in  the  absence  of  any  showing  to 
the  contrary,  just  and  equitable  to  the  com- 
pany. No  such  showing  was  made.  The  ob- 
jection advanced  by  counsel  to  the  method  of 
taxation  was  not  that  the  results  produced 
were  inequitable,  but  that  (theoretically,  not 
practically)  the  method  adopted  was  improper. 
Indeed,  the  facts  of  that  case  caused  the  rul- 
ing there  made  to  be  but  an  example  of  tho 
principle  subsequently  explicitly  announced  ia 
Postal  TelegraphCable  Co.  v.  Adams,  uhimpra. 
It  is,  I  submit,  undeniable  that  if  there  be 
such  a  unit  rule  applicable  to  the  continuous 
lines  of  telegraph  and  railroad  companies,  it» 
existence  pushes  the  power  of  state  taxation, 
as  to  these  particular  kinds  of  property,  at 
least  to  the  confines  of  the  Constitution,  and 
therefore  if  under  the  rule  of  stare  decisis  the 
cases  which  announce  it  should  be  followed^ 
they  should  not  be  extended.  The  mere  own- 
ership, however,  by  an  express  company,  of 
personal  property  within  a  state  presents  no 
case  for  the  application  of  a  unit  rule.  What 
unity  can  there  be  between  the  horses  and 
wagons  of  an  express  company  in  Ohio  with 
those  belonging  to  the  snme  company  situated 
in  the  state  of  New  York?  The  conception  of 
the  unity  of  railroad  and  telegraph  lines  ia 
necessarily  predicated  upon  the  physical  con- 
nection of  such  property.  To  apply  a  rule 
based  upon  this  condition  to  the  isolated  own- 
ership, by  an  express  company,  of  movable 
property  in  many  states,  in  reality  declares  that 
a  mere  metaphysical  or  intellectual  relation  be- 
tween proprty  situated  in  one  state  and  prop- 
erty found  in  another  creates  as  between  such 
property  a  clbse  relation  for  the  purposes  of 
taxation.  But  this  theory  by  an  enormous  stride 
at  once  advances  the  unit  rule  beyond  every 
'constitutional  barrier,  and  causes  such  [251 
rule  or  theory  to  embrace  properly  betweea 
which  there  is  not  and  cannot  in  the  nature  of 
things  be  any  real  union  or  relation  whatever. 
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If  mere  intellectual  union  between  property 
be  thus  adopted,  as  a  rule  of  taxation,  then  all 
the  restrictions  upon  the  power  of  a  state  to 
tax  property  arising  from  the  fact  that  the 
situ^  of  such  property  is  beyond  its  jurisdic- 
tion, as  well  as  of  the  restraints  arising  from 
the  interstate  commerce  clause  of  the  Consti- 
tution, are  destroyed.  Certainly,  the  mere 
fact  that  the  same  owner  has  movable  prop- 
erty in  one  state  and  movable  property  in  an- 
other state,  does  not  from  the  fact  of  the  one 
ownership  create  a  link  of  continuity  between 
the  property  for  the  purpose  of  taxation.  The 
fact  that  if  the  movable  property  situated  in 
one  state  earns  profits,  and  the  movable  prop- 
erty in  the  other  likewise  so  earns,  and  that 
these  profits  go  to  the  common  owner,  does 
not  create  such  unity  for  the  purpose  of  taxa- 
tion so  as  to  make  the  property  assessable  in 
each  state.  This  court  has  effectually  deter- 
mined that  where  a  corporation  is  engaged  in 
interstate  business,  no  one  of  the  states  has  the 
power  to  tax  the  receipts  of  such  company  de- 
rived from  interstate  commerce  business,  and 
that  the  power  of  the  states  as  to  taxation  on 
earnings  is  limited  to  those  derived  from  the 
business  done  within  the  state.  This  line  of 
concluded  authority  is  illustrated  and  referred 
to  in  the  recent  opinion  in  Osborne  v.  Ftorida, 
decided  at  this  term  (165  U.  S.  — .  [ante,  282]). 
It  is  therefore  manifest  that  where  properly 
owned  in  common,  belonging  to  the  same  per- 
son and  situated  in  different  states,  contrih- 
utes  to  earnings  and  the  proceeds  of  these 
earnings  go  into  the  treasury  of  the  owner,  and 
lie  side  by  side  therein,  that  the  fact  that  there 
is  a  common  owner,  that  there  is  a  common 
T)il8iness,  and  that  all  the  results  of  the  busi- 
ness are  in  immediate  contact  in  the  common 
treasury,  gives  no  power  to  the  state  to  tax  the 
whole,  but  only  to  levy  on  that  which  comes 
from  the  state  business  alone.  How,  I  sub- 
mit, can  it  now  be  announced  that  there  is  an 
Imaginary  unity  between  personal  property 
widely  separated  because  that  properly  has  a 
-common  owner,  without,  at  the  same  time,  re- 
'252Jversing  the  settled  ^adjudications  of  this 
•court  on  the  subject  of  the  power  of  a  state  to 
tax  the  earnings  from  interstate  commerce? 

But  a  few  illustrations  will  serve  at  once  to 
make  clear  what  I  submit  is  the  impossibility 
in  reason  of  declaring  that  as  a  legal  fact  or 
fiction  property  is  unified,  when  between  such 
property  there  is  no  unity  or  physical  relation 
whatever. 

Take,  for  example,  the  case  of  Brennan  v. 
TitusviUe,  158  U.  S.  289  [88:  719.  4  Inters. 
Oom.  Rep.  658].  Of  what  value  is  the  ruling 
in  that  case,  that  a  manufacturer  cannot  be 
•compelled  to  pay  a  license  for  the  doing, 
through  his  agent,  of  the  business  of  interstate 
commerce  by  selling  his  goods  in  a  state  into 
which  such  agent  enters  for  that  purpose,  if 
the  mere  fact  that  the  agent  takes  into  the  state 
$1,000  worth  of  goods  creates  a  supposed  in- 
tellectual union  between  those  goods  and  the 
Tast  stock  and  capital  of  the  manufacturer  lo- 
cated in  another  state,  so  as  to  enable  the  at- 
tribution of  an  aliquot  part  of  the  wealth  of 
the  manufacturer  to  the  goods  in  the  custody 
of  the  agent  for  the  purpose  of  taxation? 
Would  it  not  be  as  true  in  such  case  to  say 
that  the  capital  and  wealth  of  the  manufac- 
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turer  facilitates  and  increases  the  capacity  of 
the  agent  to  transact  business  and  adds  value 
to  the  property  the  agent  has  for  sale,  as  to  say 
that  the  horses  and  wagons  of  an  express  com- 
pany in  New  York  and  its  capital  there  facili- 
tate and  aid  the  agents  of  such  company  and 
add  value  to  the  tangible  property  employed 
by  such  agents  in  transacting  busioess  in  Ohio? 
It  certainly  cannot,  I  submit,  with  reason  be 
said  that  there  is  not  the  same  unity  between 
the  operations  of  a  manufacturer  who  makes 
his  goods  in  one  state  and  sells  them  in  another 
as  there  is  between  the  operations  of  an  express 
company.  The  sale  of  the  manufactured  goods 
is  as  essentially  necessary  to  the  profits  of  the 
manufacturer  as  is  the  manufacture  of  the 
goods  themselves.  No  profit  can  result  from 
the  one  without  the  other,  and  to  attribute  a 
supposed  unity  to  the  business  of  an  express 
company,  and  to  deny  such  unity  to  that  of  a 
manufacturer,  is,  as  I  understand  it,  to  declare 
that  there  is  a  difference  when  there  is  no 
possible  difference. 

If  the  rule  contended  for  by  the  state  of  Ohio 
be  true,  why  would  it  not  apply  to  a  corpora- 
tion, partnership,  or  individual  *engaged  [253 
in  the  dry  goods  business  or  any  other  business 
having  branches  in  various  states?  Would  it 
not  be  as  proper  to  say-of  such  agencies,  as  it 
is  of  the  agencies  of  express  companies,  that 
there  is  an  intellectual  unity  of  earnings  be- 
tween the  main  establishment  and  all  such 
ni^cncies,  and  therefore  a  right  to  assess  goods 
found  in  an  agency  with  relation  to  the  capi- 
tul  and  wealth  of  the  original  house  and  all  the 
other  branches  situated  in  other  states?  Take 
the  case  of  a  merchant  carrying  on  a  general 
commercial  business  in  one  state  and  having 
connections  of  confidence  and  credit  with  an- 
other merchant  of  great  capital  in  another 
state.  If  this  rule  M  true,  can  it  not  also  be 
said  that  such  merchant  derives  advantages  in 
his  business  from  the  sum  of  the  capital  in 
other  states  which  may  be  availed  of  to  extend 
his  credit  and  his  capacity  to  do  business,  and 
that  therefore  his  tangible  property  must  be 
valued  accordingly?  Suppose  bankers  in 
Boston,  Philadelphia,  and  New  York  of  great 
wealth,  owning  stocks  and  bonds  of  various 
kinds,  send  representatives  to  New  Orleans 
with  a  limited  sum  of  money  there  to  com- 
mence business.  These  representatives  rent 
ofilces  and  buy  ofiSce  furniture.  Is  it  not  ab- 
solutely certain  that  the  business  of  those  in- 
dividuals would  be  largely  out  of  proportion 
to  the  actual  capital  possessed  by  them,  be- 
cause of  the  fact  that  refiexly  and  indirectly 
their  business  and  credit  are  supported  by  the 
home  offices?  In  this  situation,  the  assessor 
comes  for  their  tax  return.  He  finds  noted 
thereon  only  a  limited  sum  of  money  and  the 
value  of  the  office  furniture.  What  is  to  pre- 
vent that  official  under  the  rule  of  supposed 
metaphysical  or  intellectual  unity  between 
property  from  saying:  '*It  is  true  you  have 
but  a  small  tangible  capital,  and  your  office 
furniture  is  only  worth  $250,  but  the  value  of 
property  is  in  its  use,  and  as  you  have  various 
elements  of  wealth  situated  in  the  cities  named, 
I  will  assess  your  property  because  of  its  use 
at  $1,000,000?"  Such  conduct  would  be  ex- 
actly in  accord  with  the  power  of  taxation 
which  it  is  here  claimed  the  state  of  Ohio 
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coDtrayention  of  the  Constitution  of  the  United 
States. 

The  causes  were  consolidated  and  tried  by 
the  circuit  court,  which  made  a  special  finding 
of  facts  and  stated  conclusions  of  ]aw.tbereon 
in  favor  of  the  defendants,  and  entered  judg- 
ment accordingly.  The  consolidated  cause 
having  been  carried  on  appeal  to  the  supreme 
court  of  the  state,  the  judgment  below  was 
reversed,  and  the  cause  remanded,  with  in- 
structions to  restate  the  conclusions  of  law  and 
to  enter  judgment  against  the  defendant  in 
each  case  as  specifically  directed.  42  N.  £. 
483.  This  was  done,  and  from  the  judgments 
so  entered  writs  of  error  were  sued  out  from 
this  court. 

The  legislation  of  the  state  of  Indiana,  the 
validity  of  which  is  attacked  in  these  cases,  so 
far  corresponds  with  that  of  the  state  of  Ohio 
that  the  questions  presented  upon  this  record 
are  the  same,  in  effect,  as  those  considered  in 
Adams  Exp.  Oa.  v.  Ohio  State  Auditor,  and 
other  cases,  just  decided  (165  U.  S.  194  [ante, 
6881).  and  require  no  re-ezamination. 

For  the  reasons  there  given  the  judgments  are 
affirmed. 

Mr.  Justice  White  dissenting: 

Mr.  Justice  Field»  Mr.  Justice  Harlan» 
Mr.  Justice  Brown,  and  myself  dissent  from 
the  judgment  of  the  court  in  these  cases.  As 
there  is  no  substantial  difference  between  the 
legal  questions  presented  in  tbe  Ohio  cases 
and  those  in  the  present  rases,  tbe  reasons  stated 
in  the  dissent  announced  in  the  former  are  rel- 
evant here,  and  are  referred  to  as  furnishing 
the  reasons  for  this  dissent. 


257]  L.  I.  ROSENCRANS,  Plff,  in  Err.. 
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UNITED  STATES. 

(8ee  S.  C.  Reporter's  ed.  257-264.) 

Jurisdiction  of  circuit  court-^statvte^  chang- 
ing place  of  trials  sufficiency  of  indictment. 

L  Tbe  Jurisdiction  of  the  circuit  court  of  tbe 
United  States  for  tbe  southern  division  of  tbe 
district  of  Montana,  in  crimma]  cases,  is  coexten- 
live  with  the  district 

8.  The  force  and  effect  of  statutes  clearly  deflnlnir 
the  Jurisdiction  of  the  courts  should  not  be  dis- 
turbed by  a  mere  implication  flowiuff  from  8ut>- 
sequent  legislation. 

I.  A  mere  transfer  of  the  place  of  trial  from  one 
division  of  a  district  of  tbe  United  States  to  an- 
other is  not  irround  of  error  when  not  ohttllenffcd 
at  tbe  time  or  objected  to  on  the  triaL 

i.  A  draft  is  sufiSciently  described  in  an  indict- 
ment for  destroying  a  reiristered  letter  contaio- 
inir  it.  by  namlngr  its  amount,  drawee,  oumt>er, 
and  place  of  payment,  addingr  that  the  grand 
Jurors  are  unable  toffiveamore  particular  de- 
scription. 

[No.  652.] 

Submitted  January  11,   1897,    Decided   Feb- 
ruary 1, 1897. 


PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana  to  review 
a  judgment  convicting  L.  I.  Rosencians  of  the 
crime  of  destroying  a  registered  letter  in  hi» 
possession  as  a  railway  postal  clerk.    Affirmed.. 

Statement  by  Mr.  Justice  Brewer: 

Tbe  act  (25  Stat,  at  L.  682)  admitting*  Mon- 
tana into  tbe  Union  provided  that  the  state- 
should  constitute  one  judicial  district,  and  that 
the  sessions  of  the  circuit  and  district  courts  of 
the  United  States  should  be  held  at  Helena,  ia 
Lewis  and  Clarke  county,  that  being  the  capi- 
tal of  the  sUte.  On  July  20, 1892.  the  follow- 
ing act  was  passed  (27  Stat,  at  L.  252): 

"That  the  territory  embraced  within  the 
followinc:  counties  in  the  district  of  Montana, 
to  wit:  Beaverhead  county,  Madison  county, 
and  the  county  of  Silver  Bow,  shall  hereafter 
constitute  and  be  known  as  the  southern  di- 
vision of  the  district  of  Montana,  and  regular 
terms  of  the  circuit  and  diNirict  courts  of  the 
United  States  for  said  district  may  be  held  at 
Butte  City,  Montaus,  on  the  1st  Tuesday  in 
February  and  the  1st  Tuesday  in  September  of 
eachyear;aod  the  said  courts  so  sitting  at  Butte 
shall  have  and  exercise  the  same  jurisdiction 
and  authority  in  all  civil  actions,  pleas,  or  pro- 
ceedings, *and  in  all  prosecutions,  infr>r-[25^ 
mations,  indictments,  or  ottier  criminal  or 
penal  proceedings  conferred  by  the  general 
laws  on  the  district  and  circuit  courts  of  the 
United  States;  and  where  one  or  more  defend- 
ants in  any  civil  cause  shall  reside  in  said  divi- 
sion, and  one  or  more  defendants  to  such  cause 
shall  reside  out  of  said  division,  but  in  said 
district,  then  the  plaintiff  may  institute  his 
action  either  in  the  court  having  jurisdiction 
over  the  latter  or  in  the  said  division.  That 
this  act  shall  not  affect  the  jurisdiction,  power, 
and  authority  of  the  court  as  to  actions,  prose- 
cutions, and  proceedings  already  beguo 
and  pending  in  said  district,  but  the  same 
will  proceed  as  though  this  act  had  not 
been  passed,  except  that  the  court  shall 
have  power,  which  it  may  exercise  at  discre- 
tion, to  transfer  to  tbe  court  in  said  divisioD 
sucti  of  said  pending  actions,  prosecutions^ 
and  proceedings  as  miehl  properly  t>e  l)eguD 
therein  under  the  provisions  of  this  act." 

On  March  18.  1895,  an  indictment  in  five 
counts  was  presented  in  the  circuit  court, 
charging  the  defendant  with  violating  U.  8. 
Rev.  Stat.  §  5467.  which  reads: 

"Any  person  employed  in  any  department 
of  the  postal  service  who  shall  secrete, embezzle, 
or  destroy  any  letter,  packet,  bag,  or  mail  of 
letters  intrusted  to  him,  or  which  shall  come 
into  his  possession,  and  which  was  intended 
to  be  conveyed  by  mail,  or  tarried  or  delivered 
by  any  mail  carrier,  mail  messenger,  route 
agent,  letter  carrier,  or  other  person  employed 
in  any  department  of  the  postal  service,  .  .  . 
and  whicti  shall  contain  any  .  .  .  draft,  check, 
warrant.  ...  or  any  other  article  of  value,  or 
writing  representing  the  same,  .  .  .  shall  be 
punishable  by  imprisonment  at  hard  labor  for 
not  less  than  one  year  nor  more  than  five 
years." 


NoTB.— Fk>r  criminal  jurifdiction  of  Vnit^  States 
tourts  as  to  ioealilu^  see  note  to  United  Butes  v.  Wilt- 
berger,6:87. 
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As  to  jurisdiction  of  United  States  drcuU  eomi 
deiJtnding  on  parties  and  lesidence^  see  note  le 
Emory  v.  Oreenouffh,  1:  tUi. 
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The  fourth  count,  upon  which  alone  the  de- 
fendant was  found  guilty,  charged  that  on  the 
18th  day  of  July,  189 i.  '*in  the  state  and  dis- 
trict of  Montana  and  within  tlie  jurisdiction  of 
this  court,"  the  defendant,  "a  person  employed 
in  the  postal  service  of  the  (Jniied  States,  to 
wit,  a  railway  postal  clerk,  .  .  .  and  in  the 
•diacharge  of  the  duties  of  that  position  on  the 
Great  Northern  Ruilway.betweeu  the  station  of 
JJ50]*Havrc\in  the  county  of  Choleau, and  the 
atatiou  of  KalisptOI,  in  thecounty  of  Flathead, 
in  said  Rtate  of  Montana,"  did  destroy  a  regis- 
tered letter  and  the  contents  thereof,  which 
letter  had  "come  into  his  possession  as  such 
railway  postal  clerk,  and  whicli  was  intended 
10  be  and  was  then  and  there  iieing  conveyed 
by  United  States  mail,  and  which  said  regis- 
tered letter  had  been  deposited  in  the  mail  at 
the  United  States  postofHce  at  Sacramento," 
<lirected  to  "Mrs.  Emilie  Heistans  Qreitzer, 
'Gasthaus  etzel  b.  Kinsedelu  Ct.  Schwizz, 
Bchweizerland,  which  said  registered  letter  con- 
tained a  draft  for  50  francs.  D.  O.  Mills  & 
•Co.,  No.  d.  08250,  on  Paris,  France  (a  more 
particular  description  of  which  is  to  the  grand 
jurors  aforesaid  unknown)." 

The  term  of  the  circuit  court  for  the  district 
of  Montana,  at  which  the  grand  Jury  was  im- 
paneled and  at  which  this  indictment  was  pre- 
sented, was  held  at  the  city  of  Butte,  in  the 
southern  division  of  the  district.  Thereafter, 
the  defendant  having  been  arrested,  on  motion 
of  the  United  States  district  attorney,  the  in- 
dictment was  remitted  for  trial  to  the  term  of 
court  to  be  held  at  Helena,  in  Lewis  and  Clarke 
county,  in  the  other  division  of  the  district. 
No  objections  to  this  transfer  were  made  by 
the  defendant.  Trial  being  had ,  the  jury  found 
the  defendant  guilty,  as  heretofore  stated,  un- 
der the  fourth  count.  A  motion  in  arrest,  in 
which  for  the  first  lime  the  question  of  juris 
diction  was  raised,  having  been  made  and  over- 
mled,  the  defendant  was  sentenced  to  impris- 
onment for  the  term  of  one  year;  whereupon 
this  writ  of  error  was  sued  out. 

Meurn.  Thomas  H«  Carter  and  SL  SL 
Bttrdett  for  plaintiff  in  error. 

Mr.  Holmes  Conrad,  Solicitor  General, 
for  defendant  in  error. 

Mi.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Counsel  for  defendant  state  that  the  main 
oupstion  fordetermination  is  oneof  jurisdiction : 
'2601  First,  of  the  ^rand  *jury  in  the  south- 
ern division  of  the  district  of  Montana  to  find 
the  indictment;  and,  second,  whether,  such  in 
dlctment  having  been,  found,  the  court  had 
Authority  to  remit  it  to  the  other  division  for 
trial. 

It  is  insisted  that  the  circuit  court  for  the 
southern  division  had  jurisdiction  under  the 
MC\  of  1892  of  only  such  offenses  as  were  com- 
mitted within  the  limits  of  the  division;  that 
therefore  the  grand  jury  had  no  authority 
to  find  an  indictment  for  an  offense  such  as 
this,  apparently  committed  in  the  other  divi- 
sion. The  solution  of  this  question  depends 
upon  the  construction  to  be  given  to  the  act  of 
1892.  By  U.  8.  Rev.  Stat.  §  568,  the  district 
•eoorts  are  given  jurisdiction  *'of  all  crimes 
4Uid  offenses  cognizable  under  the  authority  of 


the  United  States,  committed  within  their  re- 
spective districts."  By  §  629,  1  20,  the  circuit 
courts  have  "concurrent  jurisdiction  with  the 
district  courts  of  crimes  and  offenses  cognizable 
therein." 

These  statutes  declare  the  general  rule,  that 
jurisdiction  is  coextensive  with  district.  That 
beini;  the  general  rule,  no  mere  multiplication 
of  places  at  which  courts  are  to  be  held,  or 
merecreation  of  divisions,  nullifies  it.  Indeed, 
the  place  of  trial  has  no  necessary  connection 
with  the  matter  of  territorial  jurisdiction.  By 
U.  8.  Rev.  Stat.  §  581,  it  is  provided  that  "a 
special  term  of  any  district  court  may  be  held 
at  the  same  place  where  any  regtilar  term  is 
held,  or  at  such  other  place  in  the  district  as 
the  nature  of  the  business  may  require."  And 
by  §  729,  that  "  the  trial  of  offenses  punishable 
with  death  shall  be  had  in  the  county  where 
the  offense  was  committed,  where  it  can  be 
done  without  great  inconvenience."  Juris- 
diction in  the  trial  courts  being  thus  bounded 
by  district,  we  find  many  acts,  some  increasing 
in  a  district  the  places  of  trial,  and  others  in 
terms  subdividing  the  district  into  divisions. 
The  former  have  no  effect  on  the  matter  of 
jurisdiction.  Some  of  these  latter  acts  specif- 
ically limit  the  jurisdiction  in  criminal  actions 
of  the  courts  held  in  a  division  to  the  territory 
within  that  division;  as.  for  instance,  in  respect 
to  Alabama  (23  Stat,  at  L.  18),  Louisiana  (25 
Stat,  at  L.  388).  Michigan  *(20Stat.  at  L.I 261 
175),  Ohio  (20  Stat,  at  L.  101.  21  Stat,  at  L.  63), 
Tennessee  (21  Stat,  at  L.  175),  Texas  (25  Stat, 
at  L.  783,  786);  while,  on  the  other  hand,  some 
contain  no  such  provision,  as  in  the  case  of  Min- 
nesota (26  Stat,  at  L.  72:  Po6t  v.  United  States, 
161  U.  S.  583.  585  [40:  816,  817]),  though  this 
was  chan8:ed  by  a  subsequent  act  (28  Stat,  at 
L.  102).  Poit  V.  United  States,  supra. 

In  the  light  of  this  legislation,  with  its  di- 
versity of  provision,  we  are  called  upon  to 
construe  the  act  of  1892.  creating  the  southern 
division  of  the  district  of  Montana.  The  first 
part  of  the  section  simply  creates  the  division 
and  defines  its  limits.  This  is  followed  by  the 
general  declaration  that  the  courts  so  sitting  in 
Butte,  the  place  at  the  southern  division  in 
which  they  are  to  bo  held.  "  shall  have  and 
exercise  the  same  jurisdiction  and  authority 
in  all  civil  actions,  pleas,  or  proceedings,  and 
in  all  prosecutions,  informations,  indictments, 
or  other  criminal  or  penal  proceedings  con- 
ferred by  the  general  laws  upon  the  circuit 
and  district  courU  of  the  United  States. "  If 
the  section  stopped  here  there  would  be  no 
question.  The  mere  creation  of  a  division 
does  not  disturb  the  general  jurisdiction  over 
the  district.  And.  in  addition,  the  language 
just  quoted  makes  an  affirmative  grant  to  the 
courts  when  sitting  at  Butte,  of  all  the  juris- 
diction, civil  and  criminal,  Tested  in  the  circuit 
and  district  courts;  that  is,  a  jurisdiction  coex- 
tensive with  the  district.  The  latter  part  of 
the  section  causes  all  the  doubt  In  respect  to 
the  matter.  In  that  are  found  two  provisions, 
one,  that  where  one  or  more  of  the  defendants 
in  any  civil  cause  reside  in  one  division  and 
one  or  more  in  another,  the  plaintiff  may  in- 
stitute his  action  in  either  division.  This  of 
course  has  no  bearing  on  the  question  of  juris- 
diction in  criminal  cases.  The  second,  thai 
the  act  should  not  affect  the  Jurisdiction  of 
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the  ecfott  as  to  actioDs,  prosecatloDS,  and  pro- 
eeedingt  already  begun ;  that  tbey  should  pro- 
ceed where  they  were  commenced,  with  a 
proviso  that  the  court  might  in  its  discretion 
transfer  all  such  actions,  etc.,  as  might  prop- 
crlj  be  begun  in  the  new  division  to  the  court 
2o2Jin  that  division.  *Th{s  language  is  broad 
enough  to  include  criminal  actions.  Too 
much  stress  should  not  be  placed  on  the  word 
"properlj."  The  creation  of  divisions  and 
the  multiplication  of  places  of  trial  are  for 
the  convenience  of  litigants,  bringing  the  trial 
nearer  to  them  and  their  witnesses.  There  is 
a  manifest  propriety,  even  when  no  jurisdic- 
tional necessity,  in  conductine  criminal  prose- 
cutions as  near  to  the  place  of  the  offense  as  pos- 
sible. The  idea  of  the  vicinage  is  familiar  to 
criminal  law.  And  all  that  Congress  may 
have  intended  by  this  second  provision  was  to 
make  it  clear  that  the  court  should  have  the 
power  to  transfer  to  this  new  division  any 
pending  proceeding  which  might  with  more 
convenience  and  therefore  propriety  be  prose- 
cuted at  the  place  at  which  in  the  new  division 
the  sessions  of  the  court  were  to  be  held.  It 
must,  however,  be  conceded  that  these  pro- 
visions do  carry  some  implication  that  a  dis- 
tribution has  been  made  of  territorial  iurisdic- 
tion  between  the  courts  of  the  two  divisions, 
nnd  the  question  we  have  to  determine  is 
whether  this  implication  is  sufficient  to  create 
a  distribution  which  the  statute  has  not  in 
terms  made.  It  may  be  said,  and  with  force, 
that  there  is  no  need  of  the  last  half  of  the 
section;  that  it  is  superfluous,  unless  upon  the 
assumption  that  there  has  been  a  distribution 
of  JuriiMliction,  civil  or  criminal  or  both,  coex- 
tensive with  the  territories  of  the  two  divisions, 
and  yet  can  it  be  adjudged  that  Congress  has 
created  such  distribution  when  it  has  not  in 
terms  directed  it,  simply  because  some  ex- 
pressions in  the  statute  imply  its  existence? 
The  question  is  a  difficult  one,  and  yet  we 
think  the  true  rule  of  construction  is  this: 
When  there  are  statutes  clearly  defining  the 
jurisdiction  of  the  courts  the  force  and  effect 
of  such  provisions  should  not  be  disturbed  by 
a  mere  Implication  flowing  from  subsequent 
legislation.  In  other  worcU,  where  Congress 
has  expressly  legislated  In  respect  to  a  given 
matter  that  express  legislation  must  control, 
in  the  absence  of  subsequent  legislation 
equally  express,  and  is  not  overthrown  by 
any  mere  inferences  or  implications  to  be 
found  in  such  subsequent  leffislation.  Es- 
pecially is  this  rule  to  control  when  it  appears 
that  Congress  in  some  cases  has  made  express 
268]  provision  for  effecting  a  ^change.  This 
does  not  conflict  with  the  doctrine  stated  in  Bs 
Bonner,  161  U.  8.  242,  256  [88:  149,  151], 
that  the  jurisdiction  of  a  court  in  criminal 
cases  cannot  "be  enlarged  by  any  mere  infer- 
ences from  the  law  or  doubtful  construction  of 
its  terms."  It  is  rather  the  converse  of  that, 
for  the  effort  is  to  destroy  a  jurisdiction  other- 
wise clearly  existing,  by  mere  inferences  and 
doubtful  construction. 

This  may  be  a  case  of  mere  omission,  but 
it  is  an  omission  which  the  courts  cannot 
supply.  We  cannot  assume  that  because  Con- 
gress in  creating  some  divisions  distributed 
Jurisdiction  it  meant,  in  creating  other  divi- 
•ions,  taalso  so  distribute  it,  and  whm  we  find 
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that  in  some  cases  of  division  it  distributed 
the  jurisdiction  and  in  other  cases  not,  we  are 
not  justifi^  in  sssuming  that  in  this  case  it 
intended  a  distribution  which  it  did  not  in 
terms  make  simply  because  of  the  use  of  the 
language  which  somewhat  implies  that  a  dis- 
tribution had  already  tieen  made. 

8o  f ar  as  tJbe  mere  transfer  of  the  place 
of  trial  from  one  division  to  another,  it 
would  seem,in  the  absence  of  express  pro- 
hibition, to  be  within  the  competency  of 
the  court  havine  full  jurisdiction  over  the  en- 
tire district,  and  certainly  presents  no  ground 
of  error  when  it  is  not  at  the  time  challenged, 
and  the  trial  proceeds  without  objection. 

These  considerations  also  show  that  there  is 
no  force  in  the  objection  that  the  indictment 
does  not  specify  the  place  at  which  the 
grand  jury  that  'found  it  was  sitting,  and  alse 
as  to  the  certainty  of  the  venue. 

The  only  remaining  question  is  in  reference 
to  the  description  of  the  draft  which  waa  ift 
the  letter  destroyed.    It  is  insisted  that  this  ie 
not  sufficient.    This  objection  cannot  be  sus- 
tained.   The  gravamen  of  the  charge  is  the 
destruction  of  the   letter.    It  is  an  offens»- 
against  the  postal  laws  of  the  United  Statea^ 
and   while  the  letter  must   contain  a  draft., 
check,  or  some  othor  thing  of  value  or  aup* 
posed  value  in  order  to  bring  the  case  withiA- 
the  compass  of  this  statute,  yet  it  is  unnecee- 
sary  to  describe  this  draft,  check,  etc.,  witl& 
the  same  precision  as  if  forgery  or  some  other* 
crime  directed  against  the  instrument  it^lf  wa^- 
charged.  A  full  description  *of  the  checkrSdk 
or  draft  being  unessential,  it  is  clearlv  aumcient. 
when  the  grand  jury  say  that  the  instrument 
having  been  destroyed  they  are  unable  to  give 
anv  further  description  than  such  as  is  found  in 
this  indictment,  for  that,  as  will  be  seen,  con- 
tains some  matters  of  description  and  identifl* 
cation.    There  being  no  other  questions  pre- 
sented in  the  record,  anfd  in  these  appearing 
no  error,  tht  Judgment  qf  the  drcurt  euurt  t» 
affirmed, 

Mr.  Justice  Chragr  and  Mr.  Justice  White 
dissent. 


THE  VALENCIA.  Her  Tackle,  etc.,  Will- 
iam G.  Boulton  et  aL,  Claimants,  Appte., 

V. 

WILLIAM  H.  ZIEGLER  et  aL 
OSes  &  C  (**The  Valencia**)  Beporter*s  ed.  nn-TtLy 

Maritime  Uen  fvr  eoak 

A  maritime  lien  on  a  vessel  Is  not  created  hj  rap* 
plying  coal  to  it  on  the  order  of  a  charterer,  wttb- 
out  any  order  or  procurement  of  the  master  or 
bis  expressed  consent,  where  tbe  charterer  was 
required  by  the  charter  to  provide  and  pay  for 

NoTB.— ^  to  lien  for  repair$  and  neretnariM  far 
veif»eiadome$tie  and  foreign:  and  for  tupptto*.  sai»- 
age^and  freight;  procMdingt  in  rem  /or,>-see  notes  to 
Blaine  V.  The Cbsrles  Carter,  2: 636;  The  Palmyra, 
6: 581,  and  The  Gteoeral  Smith,  4:  609. 

As  to  lien  of  the  contract  of  affreightment  on  the 
ve9»sl»  and  for  damagee  to  goode^  see  note  to  Tbe- 
Freeman  v.  Bnoklngham,  1&;  8IL 
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the  caftY«  and  bad  an  office  at  the  port  of  supply 
BO  that  the  party  providioK  it  could  easily  have 
ascertained  the  ownership  of  the  vessel  and  the 
r<;1atlon  of  the  charterer  to  it,  altboufrb  he  acted 
tn  fact  on  a  belief  that  the  vessel  was  responsible. 

[No.  51.] 

Submitted  May  7,  1896.    Decided  February  i, 

1897. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  certifying  a  question  in  a  suit 
brought  by  William  H.  Ziegler  et  cU.  against 
the  steamship  Valencia  et  at.  to  enforce  a  mari- 
time lien  on  said  steamship  for  supplies  of  coal 
furnished  to  her.     Question  answered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  R«  Coudert  and  Joseph 
Kliii£^,  for  appellants: 

In  the  absence  of  an  agreement  or  under- 
standing that  the  credit  of  the  vessel  was 
pledged  for  the  supplies,  the  burden  of  proof 
was  on  the  libellants  to  prove  that  the  supplies 
were  not  furnished  on  the  personal  credit  of  the 
charterer. 

Where  supplies  are  ordered  by  the  master  in  a 
foreign  port,  the  proof  that  the  supplies  were 
necessary  is  sufficient  to  establish  a  presump- 
tion that  the  credit  of  the  vessel  was  pledged  to 
secure  such  supplies. 

The  Orapeshot  v.  Wallerstein  rThs  Orape- 
that")  76  D.  8.  9  Wall.  129  (19:  651). 

But  even  this  presumption  is  rebutted  where 
it  is  proved  that  the  master  bad  funds  in  his 
hands  to  pay  for  such  supplies,  and  this  was 
known  to  the  materialmen,  or  that  the  mate- 
rialmen noted  in  bad  faith. 

BmUhitrstY.  The  Lulu  C*T7uLulu**)  77  U. 
8.  10  Wall.  193  (19: 906). 

The  materialman  is  presumed,  in  dealing 
nith  the  owner,  to  rely  upon  his  personal 
credit.  To  obtain  a  lien  on  the  vessel  the 
materialman  must  show  that  there  was  an  un- 
derstanding that  the  goods  were  sold  on  the 
credit  of  the  vessel,  or  that  the  owner  was 
known  to  be  insolvent. 

The  St,  Jago  de  Cuba.  22  U.  8.  9  Wheat.  409 
(«:  122);  Thomas  v.  O^rn,  60  U.  8.  19  How. 
22  (15: 534);  Stephenson  v.  The  Francis,  21  Fed. 
Rep.  715;  The  Samuel  Marshall,  54  Fed.  Rep. 
896:  The  Norman,  28  Fed.  Rep.  883;  The  Now 
nen,  56  Fed.  Rep.  523;  The  Suliote,  28  Fed. 
Rep.  919;  ne  Pirate,  82  Fed.  Rep.  486;  T?ie 
Qlenmont,  84  Fed.  Rep.  402;  The  Aeronaut.  36 
Fed.  Rep.  497;  The  Stroma.  41  Fed.  Rep.  599; 
The  Aloira,  63  Fed.  Rep.  144;  27ie  Columbus, 
e?  Fed.  Rep.  556. 

There  are  three  cases  in  this  court  where  a 
maritime  lien  has  been  sustained  where  sup- 
plies have  been  ordered  by  the  charterer  {The 
Guy  v.  TaU  ("  The  Ouy")  76  U.  8.  9  Wall.  758 
(19:710);  Pendergast  v.  Tfie  Kalorama  (''The 
£ahrama")  77  U.  8. 10  Wall.  204  (19:  941);  The 
Patapsco  V.  BoyeeC*The  Patapsco")  BO  U .  8  13 
Wall.  829  (20:  696)),  but  an  examination  of 
these  cases  shows  that  they  do  not  involve  any 
disapproval  of  the  general  principle.  , 

The  supplies  having  been  ordered  by  the 
charterers  who  were  under  obligation  to  supply 
Ci'ftl,  no  agency  can  be  inferred  on  the  part  of 
the  charterers  to  pledge  the  credit  of  tbe  vessel. 
If  tbe  libelant  bad  personal  knowledge  of  this 
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fact,  no  maritime  lien  for  such  supplies  could 
be  sustained. 

Stephenson  v.  The  Francis,  21  Fed.  Rep.  715; 
The  Stroma,  41  Fed.  Rep.  599;  Uazlehurst  v. 
77ie  Lulu  rThe  Lulu")  77  U.  8. 10  Wall.  192 
(19:  906). 

No  necessity  or  apparent  necessity  is  shown 
for  a  lien. 

Pratt  V.  Reed,  60  U.  8.  19  How.  359,  361  (15: 
660,  661):  Thomas  v.  Osbarn,  60  U.  8.  19  How. 
29  (15:  537). 

Messrs  Wm.  W.  Goodrich  and  John  A* 
Deady,  for  appellees: 

Necessity  for  repairs  and  supplies  is  proved 
where  such  circumstances  of  exigency  are 
shown  as  would  induce  a  prudent  owner,  if 
present,  to  order  them,  or  to  provide  funds  for 
the  cost  of  them  on  the  security  of  the  ship. 

The  Patapsco  v.  Boyce {''The  Patapsco")  80  U. 
8.  13  Wall.  329  (20: 696);  Uazkhunt  v.  The 
Lulu  {''The  Lulu")  77  U.  S.  10  Wall.  192  (19: 
906);  Pendergast  Y.  The  Kalorama  {"  The  Kalo- 
rama") 77  U.  8.  10  Wall.  504  (19:  941). 

The  said  statute  was  not  designed  to  appl^ 
to  foreign  vessels,  and  the  courts  have  invari- 
ably construed  the  state  statutes  creating  liens 
on  vessels  to  apply  only  to  domestic  vessels. 

The  Lyndhurst,  48  Fed.  Rep.  841;  Th^ 
Chusan,  2  8tory,  455. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  is  before  us  upon  a  question  certi- 
fied by  the  *United  States  circuit  court  of  [265 
appeals  for  the  second  circuit  under  the  act  of 
March  3. 1891,  chap.  317(26  8tat.  at  L.  826). 

The  facts  out  of  which  the  question  arises 
are  as  follows:  Upon  orders  given  by  the  New 
York  Steamship  Company,  a  New  jersey  cor- 
poration engaged  in  business  at  the  city  of  New 
York,  the  libellants  at  dififerent  times,  at  that 
port,  furnished  and  delivered  coal  on  board  of 
the  steamship  Valencia  for  its  specific  use.  The 
vessel  was  registered  at  Wilmington,  North 
Carolina,  but  was  owned  by  citizens  of  New 
York.  The  coal  was  necessary  to  enable  it  to 
make  a  series  of  regular  trips  from  New  York 
to  and  from  the  ports  of  Maine.  In  some  in- 
stances the  orders  for  the  coal  were  sent  direct 
by  mail;  in  others,  through  a  broker,  either  bj 
the  general  manager  of  the  company  or  bv  the 
superintendent  of  the  dock.  The  libellants 
began  to  supply  the  coal  on  the  80th  day  of 
April,  1890,  and  furnished,  from  time  to  time 
down  to  and  including  July  5th,  six  cargoes, 
bills  for  which  were  sent  to  the  office  or  the 
steamship  company  in  the  city  of  New  York, 
and  were  paid  by  it. 

None  of  tbe  coal  was  delivered  by  the  or- 
der of  the  master  or  by  his  procurement  or 
with  his  expressed  consent. 

The  corporation  operated  the  steamship  un- 
der a  charter  requiring  it  "to  provide  any  pay 
for  all  the  coals,"  etc.  The  libellants  were  not 
aware  of  the  existence  of  the  charter  at  the 
time  they  furnished  the  coal,  nor  did  they 
know  where  the  ship  hailed  from,  whether  she 
was  foreign  or  domestic,  nor  what  was  her 
credit.  They  were  at  the  time  without  knowl- 
edge of  the  ownership  of  the  ves<iel  or  of  the 
relations  between  it  and  the  New  York  Steam- 
ship Company,  except  that  that  company  "ap- 
peared to  be  directing  its  operation."    Thej 
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made  no  inquiry  as  to  the  soWeocj  of  the 
steamship  company,  or  as  to  the  ownership  or 
nationality  of  the  yessel,  but,  in  the  belief 
that  the  ship  was  responsible  for  supplies  fur- 
nished, delivered  the  coal  as  above  stated, 
<:hargingthe  same  on  its  books  to  "S.  S.  Val- 
•encia,  and  owners,  Nisw  York,"  in  some  cases 
•*city,"in  others  "Pier  49,  E.  R.,  New  York." 

No  fact  proved  in  the  case  warranted  the  in- 
266]  ference  that  *either  the  master  or  the 
<;harterer  agreed  to  pledge  the  credit  of  the  ves- 
sel for  the  coal. 

By  N.  Y.  Laws  1862,  chap.  482,  It  is  pro- 
vided: *'§  1.  Whenever  a  debt  amounting  to 
^50  or  upwards  as  to  a  seagoing  or  ocean- 
bound  vessel  .  .  shall  be  contracted  b^  the 
master,  owner,  charterer,  builder,  or  consignee 
of  any  ship  or  vessel,  or  the  agent  of  either  of 
them,  within  this  state  for  either  of  the  follow- 
ing purposes:  Ist.  On  account  of  work  done 
•or  materials  or  other  articles  furnisheil  in  this 
state  for  or  towards  the  building,  repairing, 
fitting,  furnishing,  or  equipping  such  ship  or 
Teasel;  2d.  For  such  provisions  and  stores  fur- 
nished within  this  state  as  may  be  fit  and 
proper  for  the  use  of  such  vessel  at  the  time 
the  same  were  furnished,  .  .  .  such  debt 
shall  be  a  lien  upon  such  vessel,  her  tackle,  ap- 
parel, and  furniture."  etc.  No  lien  was  filed 
under  the  statute  of  the  state. 

Libel  Ian  ts  insisted  that  for  other  supplies  of 
coal  of  the  aggregate  value  of  $1.60».75,  fur- 
nished in  the  months  of  June,  July,  and  Au- 
gust, they  were  entitled  to  a  maritime  lien  on 
Sie  ship.  The  district  court  having  sustained 
their  claim,  an  appeal  was  prosecuted  to  the 
circuit  court  of  appeals. 

The  question  certified  to  this  court  is 
whether,  upon  the  above  facts,  the  libellants 
•obtained  a  maritime  lien  on  the  steamship  for 
the  supplies  thus  furnished  and  not  paid  for. 

In  The  Kate,  decided  at  the  present  term,— 
in  which  case  the  libel lant  claimed  a  maritime 
lien  on  a  vessel  for  coal  furnished  upon  the  or- 
der of  a  charterer  who  was  bound  by  the  char- 
ter party  to  provide  and  pay  for  all  coal  re- 
quired by  the  vessel,— this  court  said:  *'The 
principle  would  seem  to  be  firmly  established 
that  when  it  is  sought  to  create  a  lien  upon  a 
yessel  for  supplies  furnished  upon  the  order 
of  the  master,  the  libel  will  be  dismissed  if  it 
satisfactorily  appears  that  the  libel  lant  knew, 
or  ought  reasonably  to  be  charged  with  knowl- 
edge, that  there  was  no  necessity  for  obtaining 
the  supplies,  or,  if  they  were  ordered  on  the 
credit  of  the  vessel,  that  the  master  had,  at  the 
time,  in  his  hands,  funds  which  his  duty  re- 
ouired  that  be  should  apply  in  the  purchase  of 
^67]  needed  supplies.  *Couru  of  admiralty 
Hill  not  recognize  and  enforce  a  lien  upon  a 
yessel  when  the  transaction  upon  which  the 
claim  rests  originated  in  the  fraud  of  the  master 
upon  the  owner,  or  in  some  breach  of  the  mas- 
tar's  duty  to  the  owner,  of  which  the  libellant 
had  knowledge, or  in  respect  of  which  he  cloeed 
bis  eyes,  without  inquiry  as  to  the  facts." 
Again:  *'If  no  lien  exisu  under  the  maritime 
law  when  supplies  are  furnished  to  a  vessel 
upon  the  order  of  the  master,  under  circum- 
•tances  charging  the  party  furnishing  them 
with  knowledge  that  the  master  cannot  right- 
fully as  against  the  owner,  pledge  the  credit  of 
the  vessel  for  such  supplies,  much  less  is  one 

712 


recognized  under  that  law  where  the  Aippliei 
are  furnished,  not  upon  the  order  of  the  mas- 
ter, but  upon  that  of  the  charterer  who  did 
not  represent  the  owner  in  the  business  of  the 
vessel,  but  who,  as  the  claimant  knew,  or  by 
reasonable  diligence  could  have  ascertainco. 
had  agreed  himself  to  provide  and  pay  for 
such  supplies,  and  could  not,  therefore,  right- 
fully pledge  the  rreditof  the  vessel  for  them." 
164  U.  S.  458,  469,  470  [anU,  512.  517,  518J. 

The  libellants  contend  that  although  the 
coal  was  furnished  on  the  order  of  the  char- 
terer, and  not  on  that  of  the  master,  they  have 
a  maritime  lien  on  the  vessel  to  secure  their 
claim,  and  cite  in  support  of  that  view  The 
OrapeeJioty.  WaUersteia  {"The  Orapet^hoV')!^ 
U.  8.  9  Wall.  129  [19:  651];  IlufehurU  v.  The 
Lulu  {"TheLtilu'X  77  U.  S.  10  Wall.  192.  197 
[19:  906.  907];  Pendergcut  v.  The  Kalorama 
{'The  Kalorama"),  77  U.  8. 10  Wall  204.  210, 
218,  214  [19:  941.  942,  944];  and  PatapucoT, 
Boyce  { The  Patapwo"),  80  U.  8.  18  Wall.  329 
[20:  696]. 

In  The  Orapeshot  it  was  said,  among  other 
things,  that**where  proof  is  made  of  necessity 
for  the  repairs  or  supplies, or  for  funds  raised  to 
pay  for  them  by  the  master,  and  of  credit  given 
to  the  ship,  a  presumption  will  arise,  conclu- 
sive, in  the  absence  of  evidence  to  the  contrary, 
of  necessity  for  credit;"  in  The  Lulu,  that  '*ex- 
perienceshows  that  ships  and  vessels  employed 
in  commerce  and  navigation  often  need  re- 
pairs and  supplies  in  course  of  a  voyage,  whem. 
the  owners  of  the  same  are  absent,  and  at  time» 
and  places  when  and  where  the  master  may" 
be  without  funds,  and  may  find  it  impractica- 
ble to  communicate  seasonably  with  the  own* 
ers  of  the  vessel  upon  the  subject,**  and  thaK 
"contracts  for  repairs  and  supplies  under  sucla 
circumstances,  may  be  made  by  the  *mas  [26^ 
ter  to  enable  thevessel  to  proceed  on  her  voyage, 
and  if  the  repairs  and  supplies  were  necessary 
for  that  purpose,  and  were  made  and  furnished 
to  a  foreign  vessel  or  to  a  vessel  of  the  United 
States  in  a  port  otber  than  the  port  of  the  state 
where  the  vessel  belongs,  the  prima  facie  pre- 
sumption  is  that  the  repairs  and  supplies  were 
made  and  furnished  on  the  credit  or  the  vessel, 
unless  the  contrary  appears  from  the  evidence 
in  the  case;"  and  in  The  Kalorama — in  which 
case  all  the  advances  were  made  at  the  request 
of  the  master,  in  the  absence  of  the  owner,  or 
by  the  owner  in  person  when  he  was  present, 
and  with  the  understanding  that  they  were 
made  on  the  credit  of  the  vessel— that  **the 
necessity  for  credit  must  be  presumed  where  it 
appears  that  the  repairs  and  supplies  were  or- 
dered by  the  master,  and  that  they  were  neces- 
sary for  the  ship,  unless  it  is  shown  that  the 
master  had  funds  or  that  the  owner  had  sufll- 
cient  credit,  and  that  the  repairers,  furnishecs, 
and  lenders  of  the  money  knew  those  facts  or 
one  of  them,  or  that  such  facts  and  circum- 
stances were  known  to  them  as  were  sufficient 
to  put  them  upon  inquiry,  and  to  show  that  if 
they  had  used  due  diligence  they  would  have 
ascertained  that  the  master  was  not  authorised 
to  obtain  any  such  relief  on  the  credit  of  the 
vessel." 

These  were  cases  of  snpplies  furnished  on 
the  order  of  the  master,  and  what  was  said  by 
this  court  must,  therefore,  be  taken  in  the  light 
of  the  principle,  that  as  the  master  of  the  ship 
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•tands  in  the  position  of  agent  or  representa- 
tive of  the  owners,  the  latter  *'are  bound  to 
the  performance  of  all  lawful  contracts  made 
by  him.  relative  to  the  usual  employment  of 
the  ship,  and  the  repairs  and  other  necessaries 
furnished  for  her  use."  Tlie  Aurora,  14  U.  8. 
1  Wheat.  95.  101  [4:  45.  461.  or,  as  expressed 
in  The  St.  Jago  de  Cuba,  22  U.  S.  9  Wheat. 
409,  416  [6:  122.  124],  the  law  maritime,  in 
order  that  the  ship  may  get  on,  "attaches  the 
power  of  pledging  or  subjecting  the  vessel  to 
materialmen,  to  the  office  of  shipmaster,  and 
considers  the  owner  as  vesting  him  with  those 
powers  by  the  mere  act  of  constituting  him 
shipmaster. "  Upon  this  ground,  as  was  said  in 
The  J.  E.  Rumbell,  148  U.  S.  1,  9  [37: 845.  346], 
maritime  hens  or  privileges  for  necessary  ad- 
2G0]  vances  *made  or  supplies  furnisbed  in 

food  faith  to  the  master  in  a  foreign  port  to 
eep  a  vessel  fit  for  sea  "are  preferred  to  h  prior 
mortgage,  or  to  a  forfeiture  to  the  United  States 
for  a  precedent  violation  of  the  navigation 
laws."  The  relations  of  the  master  to  the  vessel 
and  its  owners,  as  well  as  to  shippers  of  cargo, 
are  such  that  his  power  and  duty  of  deterniin- 
ingwhat  part  of  the  common  adventure  shall  be 
sacrificed  for  the  safety  of  the  rest,  and  when 
and  how  the  sacrifice  shall  be  made,  were  held 
in  Balli  v.  Troop,  157  U.  S.  886,  400.  401  [SQ: 
742,  749],  to  appertain  to  him.  **maguter  nojiif^ 
ms  the  person  intrusted  with  the  command  and 
safety  of  the  common  adventure,  and  of  all 
the  interests  comprised  therein,  for  the  benefit 
of  all  concerned,  or  to  someone  who,  by  the 
maritime  law,  acts  under  him  or  succeeds  to 
his  authority." 

In  the  case  of  The  Paiapseo  it  appeared  that 
the  supplies  were  furnished  to  the  vessel  in 
a  foreign  port.  This  court,  recognizing  the 
case  to  be  an  embarrassing  one  and  not  free 
from  difficulty,  proceeded  on  the  ground  that, 
as  according  to  the  weight  of  the  evidence  the 
supplies  were  furnished  on  the  credit  of  the 
ahip,  and  not  on  that  of  the  company  which 
used  it,  and  which  was  notoriously  insolvent, 
there  was  a  lien  on  the  vessel  that  should  not 
be  displaced  except  upon  affirmative  proof 
that  the  credit  was  given  to  the  company  to 
the  exclusion  of  the  vessel.  Nothing,  how- 
over,  was  said  in  that  case  to  Justify  the  con- 
tention that  a  lien  will  arise  for  necessary  sup- 
plies furnished  a  vessel,  in  a  foreign  port,  on 
the  order  of  a  charterer,  if  the  libelant  at  the 
time  knew,  or  by  reasonable  diligence  could 
have  ascertained,  that  it  was  being  run  under 
a  charter  that  obliged  the  charterer  to  proyide 
and  pay  for  all  needed  supplies.  That  case 
turned  largely  upon  its  special  facts,  and  was 
•o  presented  to  this  court  as  to  restrict  its  in- 

?[Ulr^  to  the  single  point  whether  the  coal  was 
urnished  to  the  Patapsco  on  the  credit  of  the 
▼essel  or  of  the  owners.  In  point  of  fact  the 
Patapsco  was  rtra  under  a  charter  party  by 
the  Commercial  Steamboat  Company  a  corpor- 
ation of  Rhode  Island.  But  that  corporation 
owned  and  operated  steamers  of  its  own  on  the 
•ame  line  in  which  the  Patapsco  was  employed ; 
And  the  court  in  examining  the  case  seemed  to 
270]have  'treated  that  company  as  the  owner 
of  all  the  vessels  used  on  its  line.  This  is  appar- 
ont  from  the  opinion. which  stages  that  "wheth- 
•or  the  coal  was  furnished  on  the  credit  of  the 
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vessel  or  of  the  owners  is  the  only  point  of  in- 
quiry in  this  case." 

Nor  is  there  anything  in  Th£  Ouy  v.  Tall, 
rThe  Ouy")  76  tj.  S.  9  Wall.  758  [19:  710], 
which  bears  directly  on  the  question  now  pre- 
sented. The  opinion  was  very  brief  and  stated 
nothing  more  than  that  upon  the  facts  estab- 
lished that  case  was  governed  by  the  prin- 
ciples announced  in  The  Orapeehot  t.  Waller- 
stein  C*The  Orapeshot**)  decided  at  the  same 
term  (76  U.  S.  9  Wall.  129  [19:  6511).  Ac- 
cording  to  the  reporter's  statement  of  the  facts 
it  was  a  case  of  repairs  ordered  by  one  claim- 
ing to  be  the  proprietor  and  agent  of  the  com- 
pany operating  the  vessel,  and  who  "seemed 
to  have  been  the  owner."  It  was  substantially 
the  case  of  necessary  repairs  made  pursuant  to 
an  agreement  or  understanding  with  the  owner 
that  they  were  made  on  the  credit  of  the  vessel, 
the  owner  himself  being  known  to  be  Insolvent 
and  unworthy  of  credit. 

In  the  present  case,  the  question  of  Hen  or 
no  lien  on  the  vessel  arises  under  circum- 
stances not  disclosed  or  discussed  in  any  of  the 
cases  upon  which  libellants  rely.  Although 
the  libellants  were  not  aware  of  the  existence 
of  the  charter  party  under  which  the  Valencia 
was  employed,  it  must  be  assumed  upon  the 
facts  certified  that  by  reasonable  diligence  they 
could  have  ascertained  that  the  New  York 
Steamship  Company  did  not  own  the  vessel, 
but  used  it  under  a  charter  party  providinap 
that  the  charterer  should  pay  for  all  needed 
coal.  The  libellants  knew  that  the  steamship 
company  had  an  office  in  the  city  of  New  York. 
They  did  business  with  them  at  that  office,  and 
could  easily  have  ascertained  the  ownership 
of  the  vessel  and  the  relation  of  the  steamship 
company  to  the  owners.  They  were  puCupon 
inquiry,  but  they  chose  to  shut  their  eyes  and 
make  no  inquiry  touching  these  matters  or  in 
reference  to  the  solvency  or  credit  of  that  com- 
pany. It  is  true  that  libellants  delivered  the 
coal  in  the  belief  that  the  vessel,  whether  a 
foreign  or  a  domestic  one,  or  by  whomsoever 
own^,  would  be  responsible  for  the  value  of 
such  coal.  But  such  a  belief  is  not  sufficient 
in  itself  to  give  a  maritime  Hen.  If  that  belief 
was  founded  upon  the  supposition  *thai[271 
the  steamship  company  owned  the  vessel,  no 
lien  would  exist,  because  in  the  absence  of  an 
agreement,  express  or  implied,  for  a  Hen,  a 
contract  for  supplies  made  directly  with  the 
owner  in  person  is  to  be  taken  as  made  "on  his 
ordinary  responsibility,  without  a  view  to  the 
vessel  as  the  fund  from  which  compensatfoo 
is  to  be  derived."  The  8t.  Jago  de  Cuba,  22  U. 
8.  9  Wheat.  409,  41$,  417  [6:  122,  124].  And 
if  the  l>elief  that  the  vessel  would  be  respon- 
sible for  the  supplies  was  founded  on  the  sup- 
position that  it  was  run  under  a  charter  party, 
then  the  libellants  are  to  be  taken  as  having 
furnished  the  coal  at  the  request  of  the  owner 
pro  hae  tiee  {Stephenson  v.  Ths  Frande,  21 
Fed.  Rep.  715.  717;  The  Samuel  MarehaU,  54 
Fed.  Rep.  897, 899),  without  any  express  agree- 
ment for  a  lien,  and  in  the  absence  of  any  cir- 
cumstances justifying  the  inference  that  the 
supplies  were  furnished  with  an  understand- 
ing that  the  vessel  itself  would  be  responsible 
for  the  debt  incurred.  In  the  present  case, 
we  are  informed  by  the  record  that  thete  was 
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no  express  agreement  for  a  Hen,  and  that  noth- 
\ng  occurred  to  warrant  the  inference  that 
either  the  master  or  the  charterer  agreed  to 
pledge  the  credit  of  the  vessel  for  the  coal. 

In  Beinecke  v.  Tli^  Secret,  3  Fed.  Rep.  665 
(United  States  district  court  for  the  southern 
district  of  New  York),  which  was  a  suit 
against  a  vessel  owned  by  a  foreign  corpora- 
Uon  having  an  office  and  transacting  business 
in  New  Yorls,  and  with  good  credit  there,  but 
operated  by  Murray,  Ferris,  &  Co.,  a  New 
Yorlt  firm,  under  a  charter  party  requiring  the 
charterers  to  furnish  all  supplies,  Judge  Choate 
said:  "They  Ft  he  libellants]  knew  they  were 
dealing  with  New  York  parties  and  not  with 
the  foreign  owner  or  the  master,  who  pre- 
sumably represents  the  owner;  and  they  were 
put  upon  inquiry  as  to  the  interest  and  rela- 
tion of  Murray,  Ferris,  &  Co.  to  the  vessel, 
and  are  chargeable  with  the  facts  they  might 
have  ascertained  on  such  inquiry.  They  could 
easily  have  learned  that  Murray,  Ferris.  <&  Co. 
had  no  right  or  power  to  bind  the  owners  or 
the  vessel  for  the  supplies,  and  that  they  were, 
in  fact,  Ihe  owners,  so  far  as  concerned  parties 
supplying  the  ship."  So,  in  The  Norman,  28 
Fed.  Rep.  383,  Judge  McKennan  said:  "But 
272]Murray,  Ferns,  &  Co.  [the  *charterer8] 
were  residents  of  New  York,  at  which  port 
the  vessel  was  lying  when  the  coal  was  fur- 
nished, and  they  furnished  it  directly,  without 
the  intervention  of  the  official  representatives 
of  the  vessel.  They  were  the  owners  of  the 
pro  hae  vice,  because  they  had  possession  of  the 
▼essel  and  she  was  at  their  sole  disposal  until 
the  end  of  the  charter.  These  facts  repel  the 
implication  that  the  coal  was  furnished  upon 
the  credit  of  the  vessel,  but  warrant  the  infer- 
ence that  it  was  furnished  upon  the  personal 
credit  of  the  charterers  and  ostensible  owners. 
At  least  they  were  sufficient  to  put  thelibellant 
upon  inquiry  as  to  the  actual  relations  of  Mur- 
ray, Ferris,  <&  Co.  to  the  vessel  and  their  obli- 
eations  under  the  charter  party,  and  this  must 
ave  resulted  in  the  knowledge  that  the  act  of 
the  charterers  could  not,  under  the  circum- 
stances, impose  a  lien  on  the  vessel."  In  The 
Samuel  MarehaU,  49  Fed.  Rep.  754,  757.  af- 
firmed in  6  U.  S.  A  pp.  383,  Judge  Severens 
said:  **If  the  vessel  is  then  in  the  use,  posses- 
Bion»  and  control  of  others  than  the  owner  a 
presumption  arises  that  such  others  are  liable 
to  pay  the  charges  incident  to  the  employment, 
and  if  the  party  furnishing  the  supplies  knew 
or  should  have  known  the  facts  in  regard  to 
t^e  use  and  control  of  the  vessel,  there  is  the 
■ame  reason  for  the  presumption  against  the 
credit  being  given  to  the  vessel,  when  the  char- 
terer or  other  person  standing  in  a  similar  re- 
lation to  the  vessel  resides  at  the  port  of  supply, 
M  in  cases  where  the  owner  operating  the  ves- 
iel  on  his  own  account  resides  at  such  port, 
and  where  there  is  the  same  reason  there  should 
be  the  same  law."  See  also  The  Suliote,  23 
Fed.  Rep.  910;  The  PiraU,  32  Fed.  Rep.  486; 
The  OlsnmorU,  34  Fed.  Rep.  402;  Eia  t.  Ths 
Golden  Gate,  I  Newb.  Adm.  308. 

Under  what  circumstances,  if  under  any,  a 
charterer  who  has  control  and  possession  of 
a  vessel  under  a  charter  party  requiring  him. 
at  his  own  cost,  to  provide  for  necessary  sup- 
plies and  repairs,  may.  pledge  the  credit  of  the 
Tetsel,  it  it  not  necessary  now  to  determine. 
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We  mean  only  to  decide,  at  this  time,  that  one 
furnishing  supplies  or  making  repairs  on  the 
order  simply  of  a  person  or  corporation  acquir- 
ing the  control  anil  possession  of  a  vessel  under 
such  a  charier  purty  canuot  'acquire  a  [273^ 
maritime  lien  if  the  circumstances  attending 
the  transaction  put  him  on  inquiry  as  to  the 
existence  and  terms  of  such  charter  party,  but 
be  failed  to  make  inquiry,  and  chose  to  act  on 
a  mere  belief  that  the  vessel  would  be  liable 
for  his  claim. 

For  the  reasons  stated  the  qyestion  certified  t^ 
ihi$  court  is  answered  in  Vie  negative. 


CELESTINE  PIM,  Plff,  in  Err., 

V. 

ST.  LOUIS  and   St.  Louis  Sectional  Dock 

Company. 

(Bee  8.  C.  Reporter's  ed.  273.  274.) 


Federal  question. 

The  claim  of  a  Federal  right  comes  too  late,  so  far 
as  the  revisory  power  of  this  court  is  coDceroed^ 
when  set  up  for  the  first  time  after  final  decision 
of  tbe  case  by  the  state  supreme  court,  aud  tliea 
by  petition  for  rehearing  which  is  overruled 
without  dctermioatiOD  of  or  allusion  to  the  al- 
leged Federal  question. 

[No.  180.] 

Argued  January  t7,  1897.    Decided  Februarj^ 

r,  1897. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment  of 
that  court  affirming  a  judgment  of  the  Circuit 
Court  of  the  City  of  St.  Louis  in  favor  of  the 
defendants,  the  Ciiy  of  St.  Louis  et  al.,  in  aa 
action  brought  by  Celestine  Pim,  plaintiff,  for 
the  recovery  of  certain  real  estate  in  the  city  of 
St.  Louis.     Dismissed. 

See  same  case  below,  122  Mo.  654. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Leverett  Bell  and  Henry  B, 
Davis  for  plaintiff  in  error. 

Mr.  W.  C.  Marshall  for  defendants  in  error. 

Court  declined  to  hear  counsel  for  defendant* 
in  error. 

Mr.  Justice  Harlan  delivered  the  opinioa 
of  the  court: 

This  was  an  action  for  the  recovery  of  cer- 
tain  real  estate  in  the  city  of  St.  Louis,  of  the 
possession  of  which  the  plaintiff  in  error,  who 
was  the  plaintiff  below,  alleged  .that  she  was 
illegally  and  wrongfully  deprived  by  the  de- 
fendants. The  city  denied  the  plaintiff** 
claim  and  relied  upon  continuous  advene 
possession  for  ten  years  prior  to  the  accruing 
of  the  plaintiff's  cause  of  action. 

Vote.— As  to  jurisdiction  in  the  United  States 
Supreme  Court  where  Federal  queation  ariaes  or 
where  are  drawn  in  quettion  statutes,  tretUy,  or  Om- 
stitutUni,  see  notes  to  Martin  v.  Hunter, '4: 97,  Mat- 
thews V.  Zane,  2: 664,  and  William  v.  Norris,  6c  STL 

As  to  jurisdiction  of  Federal  over  siate  eoimtK 
neceti^y  of  Federal  question;  what  contfRtutes  Fad- 
eraX  QuestioTK— see  note  to  Hamblln  v.Westeni  Land 
Co.  37:  287. 

166  D.a. 


1808. 


RoBBBTSOif  y.  Baldwin. 
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We  held  at  the  present  term,  in  Chicago  A  N. 
W.  R  Co.  ▼.  Chicago,  164  U.  8. 454,  457  [ants, 
2741*511,  512],  as  bad  frequently  before  been 
adjudged,  that  this  court  could  nol  review  the 
final  judgment  of  the  highest  court  of  the 
atate,  alleged  to  have  denied  a  right  protected 
hj  the  Constitution  of  the  United  States,  un- 
lest  such  right  wa^  specially  set  up  or  claimed 
in  the  state  court  by  the  party  against  whom 
the  judgment  was  rendered.  U.  S.  Rev. 
Stat  g  709. 

It  is  contended  on  this  writ  of  error  that  the 
Judgment  below  deprived  the  plaintiif  in 
error  of  her  property  without  due  process  of 
law,  and  that  this  result  was  accomplished  by 
applying  to  the  case  a  certain  statute  of  limi- 
tations of  Missouri  as  construed  and  enforced 
by  the  highest  court  of  that  state. 

Upon  inspecting  the  record  we  find  that  no 
Federal  right  was  set  up  or  claimed,  in  any 
form,  until  after  the  final  decision  of  the  case 
by  the  supreme  court  of  Missouri,  and  then  by 
a  petition  for  rehearing.  That  petition  was 
overruled  by  that  court  without  anjr  deter- 
mination of  the  alleged  Federal  question,  in- 
deed without  any  allusion  to  it.  Tbc  claim  of 
a  Federal  right  came  too  late,  so  far  as  the 
revisory  power  of  this  court  is  concerned. 
Loeber  v.  Schroeder,  149  U.  8.  580,  585  [37:  858. 
dM];Saywardv,  Denny,  158  U.  8.  180,  183 
[89;  941,  942]. 

It  is  contended  that  the  cases  of  Huntington 
T. -4«r*M,  146  U.  8.  657  [86: 1128];  Marehant 
T.  Ptnnitylvania  R  Co.  153  U.  8.  380  [38: 751]; 
and  Scott  v.  MeNeal,  154  U.  8.  84  [88:  896]: 
recognized  some  exceptions  to  this  general 
rule.  But  an  examination  of  the  first  and  last 
named  of  those  cases,  as  reported,  will  show 
that  a  Federal  right  was  specially  claimed  in 
and  was  passed  upon  by  the  state  court.  In 
Marehant  ▼.  Pennsylvania  R,  Co.  it  does  not 
distinctly  appear  from  the  opinion  of  the 
court  that  the  Federal  richt  alleged  to  have 
been  violated  was  specially  claimed  in  the 
atate  court.  But  the  record  of  that  case  shows 
not  only  that  such  was  the  fact,  but  that  the 
Jurisdiction  of  this  court  in  that  case  was  be- 
yond question. 

The  writ  of  error  must  be  dismissed  for 
want  of  jurisdiction. 

Diimitied, 


275]  ROBERT  ROBERTSON  et  al.,  AppU., 

V. 

BARRY   BALDWIN. 
(See  8.  C.  Beporter*s  ed.  275-808.) 

JPnoer  tfjuitieee  of  the  peace  to  arrest  deserting 
seamen— 13th  Amendment — contracts  of  sea- 
men, 

1*  Hie  power  of  jnstioes  of  the  peaoe  to  arrest  'de- 
■ertiDg  seamen  and  to  deliver  tbem  on  board 
their  ve«el  is  not  within  the  definition  of  **judi- 
ofad  power**  as  defined  by  the  ConstitutioD  of  the 
United  States,  and  it  may  lawfuUy  be  conferred 
by  GoDgresB  upoD  atate  ol&cera. 

%,  Compulsory  service  of  deserting  seamen  in  ful- 
filment of  their  contracts  is  not  in  violation  of 
the  18th  Amendment  of  the  Federal  Gonstitutlont 
which  prohibits  involuntary  servitude. 

166  U.  S. 


Z.  The  provision  against  Involuntary  servitude  in 
the  13tb  Amendment  was  not  intended  to  apply 
to  the  contracts  of  seamen. 

[No.  834.] 

Argued  December  15,  1896.    Decided  January 

£5, 1897. 

APPEAL  from  a  iudgment  of  the  District 
Court  of  the  United  States  for  the  North- 
ern District  of  Calif oinia  dismissing  a  writ  of 
habeas  corpus  issued  upon  the  petition  of  Rob- 
ert Robertson  etal.    Affirmed. 

Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  from  a  judgment  of  the 
district  court  for  the  northern  district  of  Cal- 
ifornia, rendered  August  5,  1895.  dismissing  a 
writ  of  habeas  corpus  issued  upon  the  petition 
of  Robert  Robertson.  P.  H.  Olsen,  John  Brad- 
ley, and  Morris  Hanson. 

The  petition  set  forth,  in  substance,  that  the 
petitioners  were  unlawfully  restrained  of  their 
liberty  by  Barry  Baldwin,  marshal  for  the 
northern  district  of  California,  in  the  county 
jail  of  Alameda  county,  by  virtue  of  an  order 
of  commitment  made  by  a  United  States  cool- 
missioner.  committing  them  for  trial  upon  a 
charge  of  disobedience  of  the  lawful  orders  of 
the  master  of  the  American  barkentine  Arago; 
thatsuchcommitment*wasmadewithouir276 
reasonable  or  probable  cause,  in  this:  That  at 
the  time  of  the  commission  of  the  alleged  of- 
fense, petitioners  were  held  on  board  the  Arago 
against  their  will  and  by  force,  having  been 
theretofore  placed  on  board  said  vessel  by  the 
marshal  for  the  district  of  Oregon,  under  the 
provisions  of  U.  S.  Rev.  Stat.  §4^96,  subd.  1, 
and  g§  4598  and  4599.  the  master  claiming 
the  ri&rbt  to  hold  petitioners  by  virtue  of  these 
acts;  that  §§4598  and  4599  are  unconstitutional 
and  in  violation  of  g  1  of  art.  8,  and  of  the  6th 
Amendment  to  the  Constitution;  that  §4598 
was  also  repealed  by  Congress  on  June  7, 1872 
(17  Stat,  at  L.  262).  and  that  the  1st  subdivision 
of  §  4596  is  in  violation  of  the  18th  Amend- 
ment, in  thatit  compels  involuntary  servitude. 

The  record  was  somewhat  meagre,  but  it 
sufl9ciently  appeared  that  the  petitioners  had 
shipped  on  boanl  the  Arago  at  San  Francisco 
for  a  voyage  to  Knappton  in  the  state  of  Wash- 
ington; thence  to  Valparaiso;  and  thence  to 
such  other  foreign  ports  as  the  master  might 
direct,  and  return  to  a  port  of  discharse  in  the 
United  States;  that  they  had  each  signed 
shipping  articles  to  perform  the  duties  of  sea- 
men during  the  course  of  the  voyage;  but,  be- 
coming dissatisfied  with  their  employment, 
they  left  the  vessel  at  Astoria,  in  the  state  of 
Oregon,  and  were  subsequently  arrested  under 
the  provisions  of  U.  S.  Rev.  Stat.  ^§  4596  to 
4599,  taken  before  a  justice  of  the  peace,  and 
by  him  committed  to  Jail  until  the  Arago  was 
ready  for  aea  (some  sixteen  days),  when  they 
were  taken  from  the  jail  by  the  marshal  and 
placed  on  board  the  Arago  against  their  will; 
that  they  refused  to* 'turn  to"  in  obedience 
to  the  orders  of  the  master;  were  arrested  at 
San  Francisco,  charged  with  refusing  to  work 
in  violation  of  U.  S.  Rev.  Stat.  §4596;  were 
subsequently  examined  before  a  commissioner 
of  the  circuit  court,  and  by  him  held  to  an- 
swer such  charge  before  the  district  court  for 
the  northern  district  of  California. 

71ft 


876>279 


8UFBS1CB  COUBT  OF  THB  UnITBD  STATSa 


Oct.  Tebm, 


Shortly  thereafter  they  sued  out  this  writ  of 
habeas  corpus,  which,  upon  a  hearing  before 
the  district  court,  was  dismissed,  and  an  order 
made  remanding  the  prisoners  to  the  custody 
of  the  marshal. 

277]  *  Whereupon  petitioners  appealed  to 
this  court. 

Messrs,  Jackson  H.  Ralston*  James  O, 
Maguire,  and  U,  W.  Button  for  appellants. 

Mr.  Holmes  Conrad»  Solicitor  General, 
for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Upon  what  ground  the  court  below  dismissed 
the  writ,  and  remanded  the  petitioners,  does 
Dot  appear,  but  the  record  raises  two  questions 
of  some  importance.  First,  as  to  the  consti- 
tutionality of  U.  S.  Rev.  Stat.  §§  4598,  and 
4599,  in  so  far  as  they  confer  jurisdiction  upon 
justices  of  the  peace  to  apprehend  deserting 
seamen,  and  return  them  to  their  vessel;  sec- 
ond, as  to  the  conflict  of  the  same  sections 
snd  also  §  4596  with  the  18th  Amendment  to 
the  ConstitutioD,  abolishing  slavery  and  invol- 
untary servitude. 

Section  4598,  which  was  taken  from  §  7  of 
the  act  of  July  20,  1790,  reads  as  follows: 

*'Sec.  4598.  If  any  seamen  who  shull  have 
signed  a  contract  to  perform  a  voyage  shall  at 
any  port  or  place  desert,  or  shall  a&ent  him- 
self from,  such  vessel  without  leave  of  the  mas- 
ter, or  officer  commanding  in  the  absence  of 
the  master,  it  shall  be  lawful  for  any  justice  of 
the  peace  within  the  United  States,  upon  the 
complaint  of  the  master,  to  issue  his  warrant 
to  apprehend  such  deserter,  and  bring  him  be- 
fore such  justice;  and  if  it  then  appears  that 
he  has  signed  a  contract  within  the  intent  and 
meaning  of  this  title,  and  that  the  voyage 
agreed  for  is  not  finished  or  altered,  or  the 
contract  otherwise  dissolved,  and  that  such 
seaman  had  deserted  the  vessel,  or  absented 
himself  without  leave,  the  justice  shall  commit 
him  to  the  houw  of  correction  or  common 
Jail  of  the  city,  town,  or  place,  to  remain  there 
until  the  vessel  shall  be  ready  to  proceed  on 
her  voyage,  or  till  the  master  shall  require  his 
discharge,  and  then  to  be  delivered  to  the  mas- 
ter, he  paying  all  the  cost  of  such  commit- 
ment, and  deducting  the  same  out  of  the  .wages 
due  to  such  seaman." 

278]  'Section  4599,  which  was  taken  from  § 
58  of  the  shipping  commissioners*  act  of  June  7, 
1873,  authorizes  the  apprehension  of  deserting 
seamen,  with  or  without  the  assistance  of  the 
local  public  officers  or  constables,  and  without 
a  warrant,  and  their  conveyance  before  any 
court  of  justice  or  magistrate  of  the  state  to  be 
dealt  with  according  to  law. 

Section  4596.  which  is  also  taken  from  the 
•ameact,  provides  punishmentby  imprisonment 
for  desertion,  refusal  to  join  the  vessel,  or  ab- 
sence without  leave. 

1.  The  first  proposition,  that  Congress  has 
no  authority  under  the  Constitution  to  vest  ju- 
dicial power  in  the  courts  or  judicial  officers  of 
the  several  states,  originated  in  ao  observation 
of  Mr.  Justice  Story  in  Martin  v.  Hunter,  14 
U.  S.  1  Wheat.  804,  880  [4:  97.  108],  to  the 
effect  that  ''Congress  cannot  vest  any  portion 
of  the  Judicial  power  of  the  United  States,  ex- 
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cept  in  courts  ordained  and  established  by 
itself."  This  was  repeated  in  Houston  v.  Moore, 
18  U.  S.  6  AVheat.  1.  27  [5:  19.  25],  and  the 
same  general  doctrine  has  received  the  ap- 
proval of  the  courts  of  several  of  the  states. 
United  States  v.  Latlirop,  17  Johns.  4;  EHy  ▼. 
Peck,  7  Conn.  239;  United  States  v.  CampbeU 
(Ohio  Com.  Pleas),  6  Hall's  L.  J.  118.  These 
were  all  actions  for  penalties,  however,  where- 
in the  courts  held  to  the  familiar  doctrine 
that  the  courts  of  one  sovereignty  will  not  en- 
force the  penal  laws  of  another.  Huntington 
V.  Attrill,  146  U.  S.  657.  672  [86: 1128.  1129]. 
In  Com.  V.  Feely,  1  Va.  Cas  821,  it  was  held  by 
the  general  court  of  Virginia  in  1813  that  the 
state  courts  could  not  take  jurisdiction  of  an 
indictment  for  a  crime  committed  against  an 
act  of  Congress. 

In  JE^  parte  Knowles,  6  Cal.  800,  it  was  also 
held  that  Congre  s  bad  no  power  to  confer  ju- 
risdiction upon  thecourts  of  a  stateto  naturalize 
aliens,  although,  if  such  power  be  recognized 
by  the  legislature  of  a  state,  it  may  be  exer- 
cised by  the  courts  of  such  state  of  competent 
jurisdiction. 

In  State  v.  Butter,  12  Niles'  Reg.  115,  231. 
it  was  hHd  in  1817  by  Judges  Bl<ind  and  Han- 
son of  Maryland  that  Congress  had  no  power 
to  authorize  justices  of  the  peace  to  issue  war- 
rants for  the  apprehension  of  offenders  against 
thelaw8of*the  United  Slates.  Adirectlyr270 
contrary  view,  however,  was  taken  by  Judge 
Cheves  of  South  Carolina  in  Ex  parte  Bhodes, 
12  Niles'  Reg.  264. 

The  general  principle  announced  by  these 
cases  is  derived  from  the  8d  article  of  the  Con- 
stitution, the  Ist  section  of  which  declares 
that  "the  judicial  power  of  the  United  Sutes 
shall  be  vested  in  one  supreme  court,  and  in 
such  inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish."  tbe  judges 
of  which  courts  *'8hall  hold  their  offices  dur- 
ing good  behavior,"  etc.;  and  by  the  2d  sec- 
tion, "the  judicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  thia 
Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made 
under  their  authority;  to  all  cases  affecting 
amlMSsadors,  other  public  ministers,  and  con- 
suls; to  all  cases  of  admiralty  and  maritime 
jurisdiction:  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states;  between  a  state 
and  citizens  of  another  state;  between  citizens 
of  different  states;  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  dif- 
ferent states,  and  between  a  state  or  the  citizens 
thereof  and  foreign  states,  citizens,  or  sub- 
jects." 

The  better  opinion  is  that  the  2d  section  was 
intended  as  a  constitutional  definition  of  the 

iudicial  power  (Ohisholm  ▼.  Georgia,  2  U.  8.  8 
)all.  419,  475  Tl:  440,  464]),  which  the  Consti- 
tution  intended  to  confine  to  courts  created  by 
Congress;  in  other  words,  that  such  power  ex- 
tends only  to  the  trial  and  determination  of 
*  'cases"  in  courts  of  record,  and  that  Congress 
is  still  at  liberty  to  authorize  the  judicial  of- 
ficers of  the  several  states  to  exercise  such 
power  as  is  ordinarily  given  to  officers  of 
courts  not  of  record;  such,  for  instance,  as  tbe 
power  to  take  affidavits,  to  arrest  and  com- 
mit  for  trial  offenders  against  the  laws  of  the 
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United  States,  to  nuturalfze  aliens,  and  to  per- 
form such  other  duties  as  may  be  regarded  as 
incidental  to  the  judicial  power  rather  than  a 
part  of  the  judicial  power  itself.  This  was 
the  view  taken  by  the  supreme  court  of 
Alabama  in  l&c  parte  Oi*t.  26  Ala.  156, 
wherein  the  authority  of  justices  of  the  pence 
and  other  such  officers  to  arrest  and  commit 
for  A  violation  of  the  criminal  law  of  the  United 
280]  States  *wa8  held  to  be  no  part  of  the  ju- 
dicial power  within  the  8d  article  of  the 
Constitution.  And  in  the  case  of  Prigg  v. 
Pennsylvania,  41  U.  S.  16  Pet.  589  [10: 1060], 
it  was  said  that,  as  to  the  authority  con- 
ferred on  state  magistrates  to  arrest  fugitive 
slaves  and  deliver  them  to  their  owners,  under 
the  act  of  February  12, 1793,  while  a  difference 
of  opinion  existed,  and  might  still  exist  upon 
this  point  in  different  states,  whether  state 
magistrates  were  bound  to  act  under  it,  no 
doubt  was  entertained  by  this  court  that  state 
magistrates  might,  if  they  chose,  exercise  the 
authority,  unless  prohibited  by  state  legisla- 
tion. See  also  Moore  v.  Illinois,  65  U.  8.  14 
How.  13  [14:  306]:  Re  Kaine,  55  U.  8.  14 
How.  103|;i4:345j. 

We  think  the  power  of  justices  of  the  peace 
to  arrest  deserting  seamen  and  deliver  them  on 
board  their  vessels  is  not  within  the  definition 
of  the  "judicial  power"  as  defined  by  the  Con- 
stitution, and  may  be  lawfully  conferred  upon 
state  officers.  That  the  authority  is  a  most 
convenient  one  to  intrust  to  such  officers  can- 
not be  denied,  as  seamen  frequently  leave 
their  vessels  in  small  places,  where  there  are  no 
F^eral  judicial  officers,  and  where  a  justice 
of  the  peace  may  usually  be  found,  with  au- 
thoritv  to  issue  warrants  under  the  state  laws. 

2.  the  question  whether  §§  4598  and  4599 
conflict  with  the  13lh  Amendment,  forbidding 
slavery  and  involuntary  servitude,  depends 
upon  the  construction  to  be  given  to  the  term 
*'  involuntary  servitude."  Does  the  epithet 
•'involuntary"  attach  to  the  word  "servitude" 
continuously,  and  make  illegal  any  service 
which  becomes  involuntary  at  any  time  dur- 
ing its  existence;  or  does  it  attach  only  at  the 
inception  of  the  servitude,  and  characterize  it 
as  unlawful  because  unlawfully  entered  into? 
If  the  former  be  the  true  construction,  then  no 
one,  not  even  a  soldier,  sailor,  or  apprentice, 
can  surrender  his  liberty,  even  for  a  day;  and 
the  s<»ldieir  may  desert  his  regiment  upon  the 
eve  of  battle,  or  the  sailor  abandon  his  ship  at 
any  intermediate  port  or  landing,  or  even  in 
a  storm  at  sea.  provided  only  he  can  find 
means  of  escaping  to  another  vessel.  If  the 
latter,  then  an  individual  may,  for  a  valuable 
consideration,  contract  for  the  surrender  of  his 
personal  liberty  for  a  definite  time  and  for  a 
recognized  purpose,  and  subordinate  his  going 
28  Ijand  comingto  the  will  of  'another  during 
the  continuance  of  the  contract, — not  that  all 
such  contracts  would  be  lawful,  but  that  a  ser- 
vitude which  was  knowingly  and  willingly  en- ' 
tered  into  could  not  be  termed  involuntary. 
Thus,  if  one  should  agree,  for  a  yearly  wage, 
to  serve  another  in  a  particular  capacity  dur- 
ing his  life,  and  never  to  leave  his  estate  with- 
out his  consent,  the  contract  might  not  be  en- 
forceable for  the  want  of  a  legal  remedy,  or 
might  be  void  upon  the  grounds  of  public 
policy,  but  the  servitude  could  not  be  properly 
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terme«l  involuntary.  Such  agreements  for  a 
limited  personal  si-rviiude  at  one  time  were 
very  common  in  England,  and  by  statute  of 
June  17, 1823  (4  Geo.  IV.,  chap.  34,  S  3),  it  waa 
enacted-  that  if  any  servant  in  husbandry  or 
any  artificer,  calico  printer,  handscraftaman^ 
miner,  collier,  keelman,  pitman,  glassman. 
potter,  laborer,  or  other  person,  should  con- 
tract to  serve  another  for  a  definite  time,  an(} 
should  desert  such  service  during  the  term  of 
the  contract,  he  was  made  liable  to  a  criminal 
punishment.  The  breach  of  a  contract  for 
personal  service  has  not,  however,  been  recog- 
nized in  this  country  as  involving  a  liability 
to  criminal  punishment,  except  in  the  cases  of 
soldiers,  sailors,  and  possibly  some  others,  nor 
would  public  opinion  tolerate  a  statute  to  that 
efT*'Ct. 

But  we  are  also  of  opimon  that,  even  if  the 
contract  of  a  seaman  could  beconsidered  within 
the  letter  of  the  13th  Amendment,  it  is  not,, 
within  its  spirit,  a  case  of  involuntary  servi- 
tude. The  law  is  perfectly  well  settled  that 
the  first  ten  Amendments  to  the  Constitution, 
commonly  known  as  the  Bill  of  Rights,  were 
not  intended  to  lay  down  any  novel  principtea 
of  government,  but  simply  to  embody  certain 
guaranties  and  immunities  which  we  had  in- 
herited from  our  English  ancestors,  and  which 
had  from  time  immemorial  beei^  &ul>ject  to 
certain  well-recognized  exceptions  arising  from 
the  necessities  of  the  case.  In  incorporating 
these  principles  into  the  fundamental  law 
there  was  no  intention  of  disregarding  the  ex- 
ceptions, which  continued  to  be  recognized  aa 
if  they  had  been  formally  expressed.  Thus, 
the  freedom  of  speech  and  of  the  press  (art.  1> 
does  not  permit  the  publication  of  libels,  blas- 
phemous or  indecent  articles,  or  other  publica- 
tions injurious  to  public  morals  or  private  reiafVi- 
tation ;  theright  of  the  people *to keep  and[282 
bear  arms  (art.  2)  is  not  infringed  bv  laws  pro- 
hibiting the  carrying  of  concealed  weapons: 
the  provision  that  no  person  shall  be  twice  put 
in  jeopardy  (art.  5)  does  not  prevent  a  second 
trial,  if  upon  the  first  trial  the  jury  failed  to 
agree,  or  if  the  verdict  was  set  aside  upon  the 
defendant's  motion  (United  States  v.  Ball,  168 
U.  8.  662,  672  [41:300.  803]);  nor  does  the 
provision  of  the  same  article  that  no  one  shall 
be  a  witness  against  himself  impair  his  obli- 
gation to  testify,  if  a  prosecution  against  him 
be  barred  by  the  lapse  of  time,  a  pardon,  or  by 
statutory  enactment.  Brown  v.  Walker,  161 
U.  S.  619  [49: 819J.  and  cases  cited.  Nor  doea 
the  provision  that  an  accused  person  shall 
be  confronted  with  the  witnesses  against  him 
prevent  the  admission  of  dying  declarations, 
or  the  deposition  of  witnesses  who  have  died 
since  the  former  trial. 

Theprohibition  of  slavery  in  the  18th  Amend- 
ment is  well  known  to  have  been  adopted  with 
reference  to  a  state  of  affairs  which  had  existed 
in  certain  states  of  the  Union  since  the  founda- 
tion of  the  government,  while  the  addition  of 
the  words  "involuntary  servitude"  were  said 
in  Butchers*  Benfv.  Asw.  v.  Oreeeent  City  L.  8, 
L,  d  S.  If.  Co.  V'StavghterHouse  Ca9es*')^V. 
8. 16  Wall.  86  [21 :  8941,  to  have  been  intended 
to  cover  the  system  of  Mexican  peonage  and  the 
Chinese  coolje  trade,  the  practical  operation 
of  which  might  have  been  a  revival  of  the 
institution  of  slavery  under  a  different  and 
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less  offensive  name.  It  is  clear,  however,  that 
the  amendment  was  not  intended  t(»  introduce 
any  novel  doctrine  with  respect  to  certain 
descriptions  of  service  which  have  always  been 
treated  as  exceptions, — such  as  military  and 
naval  enlistments, — or  to  disturb  the  rieht  of 
parents  and  guardians  to  the  custody  of  their 
minor  children  or  wards.  The  amendment, 
however,  makes  no  distinction  between  a  pub- 
lic and  a  private  service.  To  say  that  persons 
engaged  in  a  public  service  are  not  within  the 
amendment  is  to  admit  that  there  are  excep- 
tions to  its  general  language,  and  the  further 
auestion  is  at  once  presented,  Where  shall  the 
ne  be  drawn?  We  know  of  no  better  answer 
to  make  than  to  say  that  services  which  have 
from  time  immemorial  been  treated  as  excep- 
tional shall  not  be  regarded  as  within  its  pur- 
view. 

From  the  earliest  historical  period  the  con- 
283] tract  of  the  sailor  *has  been  treated  as  an 
exceptional  one  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract.  Indeed,  the 
business  of  navigation  could  scarcely  be  car- 
ried on  without  some  guaranty,  beyond  ihe 
ordinary  civil  remedies  upon  contract,  that 
the  sailor  will  not  desert  the  ship  at  a  critical 
moment,  or  leave  her  at  some  place  where 
seamen  are  impossible  to  be  obtained — as  Mol- 
loy  forcibly  expresses  it,  "to  rot  in  her  neg- 
lected brine."  Such  desertion  might  involve 
a  long  delay  of  the  vessel  while  the  master  is 
seeking  another  crew,  an  abandonment  of  the 
Toyage,  and,  in  some  cases,  the  safety  of 
the  ship  itself.  Hence,  the  laws  of  nearly  all 
maritime  nations  have  made  provision  for 
securing  the  personal  attendance  of  the  crew 
OQ  board,  and  for  their  criminal  punishment 
for  desertion,  or  absence  without  leave  during 
the  life  of  the  shipping  articles. 

Even  by  the  maritime  law  of  the  ancient 
Rhodians.  which  is  supposed  to  antedate  the 
birth  of  Christ  by  about  900  years,  according 
to  Pardessus  (1  Lois  Maritime,  250),  if  the 
master  or  the  sailors  absented  themselves  bv 
night,  and  the  vessel  were  lost  or  damagea. 
they  were  bound  to  respond  in  the  amount  of 
the  loss. 

In  the  compilation  of  maritime  laws,  known 
as  the  Consulate  of  the  Sea,  it  was  also  pro- 
vided that  a  sailor  should  not  go  ashore  with- 
out permission,  upon  the  penalty  of  being 
obliged  to  pay  anv  damage  occasioned  bv  his 
absence,  and,  in  default  of  his  beinff  able  to 
respond,  of  being  thrust  in  prison  until  he  had 
paid  all  such  damage.  Chaps.  121,  124;  2 
Pardessus,  146-148. 

A  like  provision  is  found  in  the  Rules  of 
Oleron.  promulgated  in  the  reign  of  Henry 
III.,  by  which  (art.  5)  the  seamen  were  for- 
bidden to  leave  the  ship  without  the  master's 
cohsent.  "If  they  do  and  by  that  means  she 
happens  to  be  lost  or  damnified,  they  shall  be^ 
answerable  for  the  damage."  1  Pet.  Adm.  xL 
A  similar  prohibition  is  found  in  art.  17  of  the 
laws  of  Wisbuv.    1  Pet.  Adm.  Ixxiii. 

The  laws  of  the  towns  belonging  to  the 
Hanseatic  League,  first  enacted  and  promul- 
gated in  1597,  were  still  more  explicit  and  severe. 
jHo  peaman  might  go  asbore  without  the  con- 
2841sent  *of  the  master  or  other  officer,  and, 
If  he  remained  longer  than  the  time  allowed, 
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was  condemned  to  pay  a,  fine  or  suffer  an 
imprisonment  (arts.  22,  28);'  and  by  art.  40.  if 
a  seaman  went  ashore  without  leave,  and  the 
ship  happened  to  receive  any  damage  "he 
shall  be  kept  in  prison  upon  bread  and  water 
for  one  year,"  and  if  any  seaman  died  or 
perished  for  the  want  of  the  assistance  of  the 
absent  seaman,  the  latter  was  subject  to  cor- 
poral punishment;  and,  by  art.  48,  "if  an 
officer  or  seaman  quits  a  ship  and  conceals 
himself,  if  afterwards  be  is  apprehended,  he 
shall  be  delivered  up  to  -justice  to  be  punished; 
he  shall  be  stigmatized  in  the  face  with  the 
first  letter  of  the  name  of  the  town  to  which 
he  belongs."    1  Pet.  Adm.  ci.  cv.  cvi. 

By  the  marine  ordinance  of  Louis  XIV., 
which  was  in  existence  at  the  time  the  Consti- 
tution was  adopted  (title  8,  art.  8),  "if  a 
seaman  leaves  a  master  without  a  discharge  in 
writing  before  the  voyage  is  begun,  he  may  he 
taken  up  and  imprisoned  wherever  he  can  be 
found,  and  compfelled  to  restore  what  he  has 
received,  and  serve  out  the  time  for  which 
he  had  engaged  himself  for  nothing;  and  if  he 
leaves  the  ship  after  the  voyage  is  begun, 
he  may  be  punished  corporally."  Art.  5. 
"After  the  ship  is  laded,  the  seamen  shall  not 
go  ashore  without  leave  from  the  master,  under 
pain  of  5  livres  for  the  first  fault;  and  may  be 
punished  corporally  if  they  commit  a  second." 
The  present  commercial  code  of  France, 
however,  makes  no  express  provision  upon  the 
subject;  but  by  the  general  mercantile  law  of 
Qermany,  art.  532.  "the  master  can  cause  any 
seaman,  who,  after  having  been  engaged,  neg^ 
lects  to  enter  upon  or  continue  to  do  his  duties, 
to  be  forcibly  compelled  to  perform  the  same.** 
By  the  Dutch  Code,  art  402.  "the  master  or 
his  representative  can  call  in  the  public  forpe 
against  those  who  refuse  to  come  on  board, 
who  absent  themselves  from  the  ship  without 
leave,  and  refuse  to  perform  to  the  end  of  the 
service  for  which  they  were  engaged.^ 

Nearly  all  of  the  ancient  commercial  codes 
either  make  provision  for  payment  of  damages 
by  seamen  who  absent  'themselves  from[28K 
their  ships  without  leave,  or  for  their  impris- 
onment, or  forcible  conveyance  on  board. 
8ome  of  the  modern  commercial  codes  of 
Europe  and  South  America  make  similar  pro- 
visions. Argentine  Code,  art.  1154.  Others, 
including  the  French  and  Spanishr  codes,  are 
silent  upon  the  subject. 

Turning  now  to  the  country  from  which  we 
have  inherited  most  immediately  our  maritime 
laws  and  customs,  we  find  that  Malynes,  the 
earliest  English  writer  upon  the  law  merchant, 
who  wrote  in  1622,  says  in  his  Lex  Mereatoria 
(Tol.  1,  chap.  28)  that  "mariners  in  a  strange 
port  should  not  leave  the  ship  without  the 
master's  license,  or  fastening  her  with  four 
ropes,  or  -else  the  loss  falls  upon  them.  .  .  . 
In  a  strange  country,  the  one  half  of  the  com- 
pany, at  least,  ought  to  remain  on  shipboard* 
and  the  rest  who  go  on  land  should  keep 
sobriety  Bnd  abstain  from  suspected  places,  or 
else  should  be  punished  in  body  and  purse: 
like  as  he  who  absents  himself  from  the  ship 
is  ready  to  sail.  Tea,  if  he  give  out  himself 
worthier  than  he  is  in  his  calling,  he  shall  lose 
his  hire;  half  to  the  admiral,  and  the  other 
half  to  the  master."  Mol  loy,  one  of  the  most 
satisfactory  of  early  English  writers  upon  ihm 
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subject,  states  that  if  seamen  depart  from  a 
fthip  without  leave  or  license  of  the  master, 
«iin  any  disaster  happens,  they  must  answer, 
quoting  article  5  of  the  Rules  of  Oleron  in  sup- 
port of  his  proposition. 

There  appears  to  have  been  no  legislation 
4irectly  upon  the  subject  until  1729.  when  the 
act  of  2  Geo.  II.  chap.  36,  was  enacted  "for 
Uie  better  regulation  and  government  of  sea- 
meo  in  the  merchants'  service."  This  act  not 
only  provided  for  the  forfeiture  of  wages  in 
<;a8e  of  desertion,  but  for  the  apprehension  of 
seamen  deserting  or  absenting  themselves, 
upon  warrants  to  be  issued  by  justices  of  the 
peace,  and,  in  case  of  their  refusal  to  proceed 
upon  the  voyage,  for  their  committal  to  the 
^ouse  of  correction  at  hard  labor.  Indeed, 
^is  seems  to  have  furnished  a  model  upon 
^hicb  the  act  of  Congress  of  July  20,  1790  (1 
Stat  at  L.  181),  for  the  government  and  regu- 
lation of  seamen  in  the  merchants'  service, 
was  constructed.  The  provisions  of  this  act 
28G]  were  substantially  repeated  by  the*HCt  of 
1791  (81  Geo.  III.  chap.  89),  and  were  subse- 
quently added  to  and  amended  by  acts  of  5  &  6 
Wm.  IV.  chap.  19,  and  7  &  8  Vict.  chap.  112. 

The  modern  law  of  England  is  full  and  ex- 
plicit upon  the  duties  and  responsibilities  of 
aeamen.  By  the  merchants'  shipping  act  of 
1854  (17  &  18  Vict.  chap.  104).  §  243,  a  sea- 
•man  guilty  of  desertion  might  be  summarily 
punished  by  imprisonment,  by  forfeiture  of 
his  clothes  and  effects  and  all  or  any  part  of 
liis  wages.  Similar  punishment  was  meted 
out  to  him  for  neglecting  or  refusing  to  join 
ilia  ship  or  to  proceed  to  sea,  or  for  absence 
without  leave  atany  time.  By  §  246.  "when- 
over,  at  the  commencement  or  during  the  pro- 
^[ress  of  any  vovage,  any  seaman  or  apprentice 
neglects  or  refuses  to  join  or  deserts  from  or 
renises  to  proceed  to  sea  in  any  ship  in  which 
be  is  duly  engaged  to  serve,"  the  master  was 
Authorized  to  call  upon  the  police  oflScers  or 
constables  to  apprehend  him  without  warrant 
«nd  take  him  before  a  magistrate  who,  by  art. 
1M7,  was  authorized  to  order  him  to  be  con- 
veyed on  board  for  the  purpose  of  proceeding 
on  the  voyage. 

The  provision  for  Imprisonment  for  deser- 
tion seems  to  have  been  repealed. by  the  mer- 
chants' seamen  (payment  of  wages  and  rating) 
«ct  of  1880;  but  the  10th  section  of  that  act  re- 
tained the  provision  authorizing  the  master  to 
call  upon  the  police  officers  or  constables  to 
convey  deserting  seamen  otr  board  their  ves- 
4e)a. 

This  act,  however,  appears  to  have  been 
found  too  lenient,  since  in  1894  the  whole 
subject  was  reconsidered  and  covered  in  the 
new  merchants'  shipping  act  (57  &  58  Vict, 
chap.  60),  of  748  sections,  g  221  of  which  pro- 
Tides  not  only  for  th^  forfeiture  of  wages  in 
case  of  desertion,  but  for  imprisonment  with 
or  without  hard  labor,  except  in  cases  arising 
in  the  United  Kingdom.  The  provision  for 
the  arrest  of  the  deserting  seaman,  and  his 
conveyance  on  board  the  snip,  is,  however,  re- 
tained both  within  and  without  the  kingdom. 
$g  222,  228.  This  is  believed  to  be  the  latest 
JMislation  on  the  subject  in  England. 

The  earliest  Amercian  legislatidn  which  we 
'287]  have  been  able  *to  find  is  an  act  of  the 
'eolonial  general  court  of  Massachusetts,  passed 
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about  1668.  wherein  it  was  enacted  that  any 
mariner  who  departs  and  leaves  a  voyage  upon 
which  he  has  entered  shall  forfeit  all  his  wages, 
and  shall  be  further  punished  by  imprisonment 
or  otherwise.as  the  case  may  be  circumstanced; 
and  if  he  shall  have  received  any  considerable 
part  of  his  wages,  and  shall  run  away,  he  shall 
be  pursued  as  a  didobedieot  runaway  servant. 
Mass.  Col.  Laws.  ed.  1889,  251.  256. 

The  provision  of  U.  S.  Kev.  Stat.  §  4598,  un- 
der which  these  proceedings  were  taken,  was 
first  enacted  by  Congress  in  1790.  1  Stat.atL. 
131,  §  7.  This  act  provided  for  the  apprehen- 
sion of  deserters  and  their  delivery  on  board 
the  vessel,  but  apparently  made  no  provision 
for  imprisonment  as  a  punishment  for  deser- 
tion; but  by  theshippine  commissioners'  act  of 
1872  (17  Stat.  atL.  243,  §  51),  now  incorporated 
into  the  United  Slates  Revised  Statutes  as 
§  4596.  the  court  is  authorized  to  add  to  forfeit- 
ure of  wages  for  desertion  imprisonment  for  a 
period  of  not  more  than  three  months,  and  for 
absence  without  leave  imprisonment  for  not 
more  than  one  month.  In  this  act  and  the 
amendments  thereto  very  careful  provisions 
are  made  for  the  protection  of  seamen  against 
the  frauds  and  cruelty  of  masters,  the  devices 
of  boarding-house  keepers,  and.  as  far  as  pos- 
sible, against  the  consequences  of  their  own 
ignorance  and  Improvidence.  At  the  same 
time  discipline  is  more  stringently  enforced  by 
additional  punishments  for  desertion,  absence 
without  leave,  disobedience,  insubordination, 
and  barratry.  Indeed,  seamen  are  treated  by 
Congress,  as  well  as  by  the  Parliament  of 
Qreat  Britain,  as  deficient  in  that  full  and  in- 
telligent responsibility  for  their  acts  which  is 
accredited  to  ordinarv  adults,  and  as  needing 
the  protection  of  the  law  in  the  same  sense  in 
which  minors  and  wards  are  entitled  to  the 
protection  of  their  parents  and  guardians: 
Quemadmodum  pater  in  filios,  magUUr  in  du^ 
eipulon^  dominuA  in  $ervas  vel  familiares.  The 
ancient  characterization  of  Feamen  as  **warda 
of  admiralty"  is  even  more  accurate  now  than 
it  was  formerlv. 

In  the  face  of  this  legislation  upon  the  subject 
of  desertion  and  absence  without  leave,  which 
was  in  force  in  this  country  *for  morel  288 
than  sixty  years  before  the  18th  Amendment 
was  adopted,  and  similar  legislation  abroad 
from  time  immemorial,  it  cannot  be  open  to 
doubt  that  the  provision  against  involuntary 
servitude  was  never  intend^  to  apply  to  their 
contracts. 

The  judgment  qf  the  court  below  i$  therrfore 
affirmed, 

Mr.  Justice  Oraj  was  not  present  at  the 
argument,  and  took  no  part  in  the  decision  of 
this  case. 

Mr.  Justice  Harlan  dissenting; 

The  appellants  shipped  on  the  American 
barken  tine  Arago,  having  previously  signed 
articles  whereby  they  undertook  to  perform  the 
duties  of  seamen  during  a  voyage  of  that  vessel 
from  San  Francisco  (quotlns:  from  the  record) 
*'to  Knappton,  state  of  Washington,  and 
thence  to  v  alparaiao,  and  thence  to  such  other 
foreign  ports  as  the  mastei^may  direct,  and  re- 
turn to  a  port  of  diacharge  io  the    Un**M 
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States.*'  Tlie  vessel  was  engaged  in  a  purely 
private  busJDess. 

As  stated  in  the  opinion  of  the  court,  the 
appellants  left  the  vessel  at  Astoria,  Oregon, 
without  iheconf^ent  of  the  master,  having  be- 
come dissatisfied  with  their  employment.  The 
grounds  of  such  dissatisfaction  are  not  stated. 

Upon  the  application  of  the  master,  a  justice 
of  the  peace  at  Astoria,  Oregon,  proceeding 
under  U.  8.  Rev.  8tat.  $§  4506-4599,  issued  a 
warrant  for  the  arrest  of  the  appellants.  They 
were  seized,  somewhat  as  runaway  slaves 
were  in  the  days  of  slayerv,  and  committed  to 
lail  without  bail  "until  the  Arago  was  ready 
lor  sea. "  After  remaining  in  jail  some  sixteen 
days,  they  were  taken  by  the  marshal  and 
placed  OD  board  the  Arago  against  their  will, 
while  on  board  they  refused  to  *'turn  to"  or 
to  work  in  obedience  to  the  orders  of  the  mas- 
ter. Upon  the  arrival  of  the  barkentine  at  San 
Francisco  they  were  arrested  for  having  re- 
fused to  work  on  the  vessel,  and  committed  for 
trial  upon  that  charge. 

If  the  placing  of  the  appellants  on  board  the 
Arago  at  Astoria  against  their  will  was  illegal, 
then  their  refusal  to  work  while  thus  forcibly 
held  on  the  vessel  could  not  be  a  criminal 
offence,  and  their  detention  and  subsequent  ar- 
280]  rest  *for  refusing  to  work  while  the  ves- 
sel was  going  from  Astoria  to  San  Francisco 
were  without  authority  of  law.  The  question 
therefore  is  whether  the  appellants.having  left 
the  vessel  at  Astoria,  no  matter  for  what  cause, 
could  lawfully  be  required  against  their  will 
to  return  to  it.  and  to  render  personal  services 
for  the  master. 

The  government  justifies  the  proceedings 
taken  against  the  appellants  at  Astoria  by  U. 
8.  Rev.  Slat.  §§  4596.  4598.  4599. 

By  %  4596  it  is  provided  :  "  Whenever 
any  seaman  who  baa  been  lawfully  engaged, 
or  any  apprentice  to  the  sea  service,  com- 
mits any  of  the  following  offenses,  be  shall 
be  punishable  aa  follows:  First.  For  desertion, 
by  imprisonment  for  not  more  than  three 
months,  and  by  forfeiture  of  all  or  any  part  of 
the  clothes  or  effects  he  leaves  on  board,  and 
of  all  or  any  part  of  the  wages  or  emoluments 
which  he  has  then  earned.  Second.  For  ne- 
glecting and  refusing,  without  reasonable 
cause,  to  Join  his  vessel,  or  to  proceed  to  sea  in 
his  vessel,  or  for  absence  without  leave  at  any 
time  withlL  twenty-four  hours  of  the  vessel 
sailing  from  any  port,  either  at  the  commence- 
ment or  during  the  progress  of  any  voyage;  or 
for  absence  at  any  time,  without  leave  and 
without  sufl9cient  reason,  from  his  vessel  or 
from  his  duty,  not  amounting  to  desertion,  or 
not  treated  as  such  by  the  master;  by4m- 
prisonment  for  not  more  than  one  month,  and 
also,  at  the  discretion  of  the  court,  by  forfeit- 
ure of  his  wages,  of  not  more  than  two  days' 
pay,  and  for  every  twenty- four  hours  of  ab- 
sence, either  a  sum  not  exceeding  six  days' 
pay.  or  any  expenses  which  have  been  properly 
incurred  in  hiring  a  substitute.  Third.  For 
quitting'  the  vessel  without  leave  after  her 
arrival  at  her  port  of  delivery  and  before  she 
is  placed  In  security,  by  forfeiture  out  of  his 
wages  of  not  more  than  one  month's  pay. 
Fourth.  For  wilful  disobedience  to  any  lawful 
command,  by  impysonment  for  norbaore  than 
two  months,  and  also,  at  the  discretion  of  the 
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court,  by  forfeiture  out  of  bis  wages  of  not 
more  than  four  days'  pay.    Fifth.  For  contin- 
ued wilful  disobedience  to  lawful  commands  or 
continued  wilful  neglect  of  duty,  by  imprison- 
ment *for  not  more  than  six  months,  [200* 
and  also,  at  the  discretion  of  the  court,  by  for- 
feiture, for  every  twenty-four  hours  continu- 
ance of  such  disobedience  or  neglect,  of  either 
a  sum  not  more  than  twelve  days'  pay,,  or 
sufficient  to  defray  any  expenses  which  have- 
been  properly  incurred  in  hiring  a  substitute. 
Sixth.  For  assaulting  any  master  or  mate,  bj 
imprisonment  for  not  more  than  two  years. 
Seventh.  For  combining  with  any  others  of 
the  crew  to  disobey  lawful  commands,  or  to- 
neglect  duty,  or  to  impede  navigation  of  the- 
vessel  or  the  progress  of  the  vovage,  by  im- 
prisonment for  not  more  than  twelve  months.** 

These  provisions  are  brought  forward  from 
the  act  of  June  7,  1872,  chap.  822,  g  51.  XT 
Stat,  at  L.  278. 

Section  4598  provides:  "  If  any  seaman  who^ 
shall  have  signed  acontract  to  perform  a  voyage 
shall  at  any  port  or  place  desert  or  shall  absent 
himself  from  such  vessel  without  leave  of  the- 
master,  or  officer  (commanding  in  the  absence 
of  the  master,  it  shall  be  lawful  for 'uny  justice 
of  the  peace  within  the  United  States,  upo» 
the  complaint  of  the  master,  to  issue  his  war- 
rant to  apprehend  such  deserter,  and  bring- 
him  before  such  justice;  and  if  it  then  appeara 
that  he  has  signed  a  contract  within  the  intent 
and  meaning  of  this  title,  and  that  the  voyage 
agreed  for  is  not  finished,  or  altered,  or  the  con- 
tract otherwise  dissolved,  and  that  such  seaman 
has  deserted  the  vessel,  or  absented  himself 
without  leave,  the  justice  shall  commit  him  to- 
the  house  of  correction  or  common  jail  of  the- 
city,  town,  or  place,  to  remain  there  until  the 
vessel  shall  be  ready  to  proceed  on  her  voyage, 
or  till  the  master  shall  require  his  discharge, and 
then  to  be  delivered  to  the  master,  he  paving 
all  the  cost  of  such  commitment,  and  aeduct- 
ing  the  same  out  of  the  wages  due  torsuchae*- 
man." 

This  section  is  the  same  aa  g  7  of  the  act  of 
Julv  20.  1790,  chap.  29.   1  SUL  at  L.  184. 

By  %  4599— which  is  substantially  the  same 
aag  58  of  the  above  act  of  June  7,  1872— it  la 
provided:  *'g4599.  Whenever,  either  at  the 
commencement  of  or  during  any  voyage,  anr 
seaman  or  apprentice  neglects  or  *ref  U8es[20i 
to  join,  or  deserts  from  or  refuses  to  pruoaed  to> 
sea  in,  any  vessel  in  which  he  is  duly  engaged 
to  serve,  or  is  found  otherwise  absenting  him- 
self therefrom  without  leave,  the  master  or  any 
mate  or  the  owner  or  consignee  or  shippinsr 
commissioner  may,  in  any  place  in  the  Unitea 
States,  with  or  without  the  assistance  of  the 
local  public  officers  or  constables,  who  are 
hereby  directed  to  give  their  assistance  if  re- 
ouired,  and  also  at  any  place  out  of  the  United 
States,  if  and  so  far  as  (he  laws  In  force  at  such 
place  will  permit,  apprehend  him  without  firat 
procuring  a  warrant ;  and  may  thereupon,  in 
any  case,  and  shall,  in  case  he  so  requires  and 
it  is  practicable,  convey  him  before  any  court 
of  justice  or  magistrate  of  any  state,  city,  town, 
or  county  within  the  United  States,  authorized 
to  take  cognizance  of.offenses  of  like  degree 
and  kind,  to  be  dealt  with  according  to  the 
provisions  of  law  governing  such  cases;  and 
may,  for  the  purpose  of  conveying  him  before 
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mdi  court  or  magistrnte,  detain  bim  in  custody 
for  a  period  not  exceeding  twenty-four  hours, 
or  may,  if  be  does  not  so  require,  or  if  there 
It  no  such  court  at  or  near  the  place,  at  once 
eoDTey  him  on  board.    If  such  apprehension 

S^pears  to  the  court  or  magistrate  before  whom 
e  case  is  brough'.  to  have  been  made  on 
Improper  or  on  insufficient  grounds,  the  mas 
ter,  mate,  consignee,  or  shipping  commissioner 
who  makes  the  same,  or  causes  the  same  to  be 
made,  shall  be  Hablc  to  a  penalty  of  not  more 
than  $100;  but  such  penalty,  if  inflicted,  shall 
ba  a  W  to  any  action  for  false  imprisonment." 

The  decision  just  made  proceeds  upon  the 
broad  ground  that  one  who  voluntarily  en- 
gages to  serve  upon  a  private  vessel  in  the 
capacity  of  a  seaman  for  a  given  term,  but 
who,  without  the  consent  of  the  master,  leaves 
the  Teasel  when  in  port,  before  the  stipulated 
term  it  ended,  and  refuses  to  return  to  it,  may 
be  arrested  and  held  in  custody  until  the  ves- 
sel is  ready  to  proceed  on  its  voyage,  and  then 
delivered  against  his  will,  and  if  need  be  by 
actual  force,  on  the  vessel  to  the  master. 

The  18lh  Amendment  of  the  Constitution  of 
the  United  States  declares  that  "neither  slavery 
nor  involuntary  servitude,  except  as  a  punish- 
202]ment  for  crime,  whereof  the  party  *8hall 
have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their 
Jurisdiction." 

Slavery  exists  wherever  the  law  recognizes 
a  light  of  property  in  a  human  being;  but 
■laTery  cannot  exist  in  any  form  withio  the 
United  States.  The  13th  Amendment  up- 
rooted slavery  as  it  once  existed  in  this  country, 
and  destroyed  all  of  its  badges  and  incidents. 
It  established  freedom  for  all.  "By  its  own 
onaided  force  and  effect  it  abolished  slavery 
and  established  freedom."  The  amendment, 
this  court  has  also  said,  "is  not  a  mere  pro- 
hibition of  state  laws  establishing  or  uphold- 
ing slavery,  but  an  absolute  declaration  that 
slavery  or  involuntary  servitude  shall  not  exist 
in  any  part  of  the  United  States."  United 
Siatet  V.  8tanlfy  {"Civil  RighU  CJbsm"),  109  U. 
8.1,90  [27:835,842]. 

As  to  involuntary  servitude,  it  may  exist  in 
Ibe  United  States;  but  it  csn  only  exist  law- 
fully as  a  punishment  for  crime  of  which  the 
party  shall  have  been  duly  convicted.  Such 
b  tbjB  plain  reading  of  the  Constitution.  A 
condition  of  enforced  service,  even  for  a 
limited  period,  in  the  private  business  of  an- 
other, is  a  condition  of  involuntary  servitude. 

If  it  be  said  that  government  may  make  it  a 
criminal  offense,  punishable  by  fine  or  impris- 
onment or  both,  for  anyone  to  violate  his  pri- 
vate contract  voluntarily  made,  or  to  refuse 
without  sufficient  reason  to  perform  it — a  prop- 
oeltion  which  cannot,  I  think,  be  sustained  at 
this  day,  in  this  land  of  freedom — it  would  by 
no  means  follow  that  government  could,  by 
force  applied  in  advance  of  due  conviction  of 
some  crime,  compel  a  freeman  to  render  per- 
sonal services  in  respect  of  the  private  busi- 
nea  of  another.  The  placing  of  a  person,  by 
force,  on  a  vessel  about  to  sail,  is  putting  him 
in  a  condition  of  involuntary  servitude,  if  the 
purpose  is  to  compel  him  against  his  will  to 
giTe  his  personal  services  in  the  private  bust- 
neee  in  which  that  vessel  is  engaged.  The 
personal   liberty  of   individuals,  it  has  been 
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well  said,  "consists  in  Hie  power  of  locomo- 
tion, of  changing  situation,  or  moving  one's 
person  to  whatsoever  place  one's  own  inclina- 
tion may  direct,  without  imprisonment  or  re- 
straint, unless  by  due  course  of  law."  1  Bl. 
Com.  chap.  l,*p.  184. 

*Can  the  decision  of  the  court  be  sub-[203 
tained  under  theclauseoftheCouAtitution  grant- 
ing power  to  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states?  That  power  cannot  be  exerted  except 
with  due  regard  to  other  provisions  of  the 
Constitution,  particularly  those  embodying 
the  fundamental  guaranties  of  life,  liberty, 
and  property.  While  Congress  may  enact 
regulations  for  the  conduct  of  commerce  with 
foreign  nations  and  among  the  states,  and 
may,  perhaps,  prescribe  punishment  for  the 
violation  of  such  regulations,  it  may  not,  in* 
so  doing,  ignore  other  clauses  of  the  Consti- 
tution. For  instance,  a  regulation  of  com- 
merce cannot  be  sustained  which,  in  disre- 
gard of  the  express  injunction  of  the  Con- 
stitution, imposes  a  cruel  and  unusual  punish- 
ment for  its  .violation,  or  compels  a  person  to 
testify  in  a  criminal  case  against  himself,  or 
autliorizes  him  to  be  put  twice  in  jeopardy  of 
life  or  limb,  or  denies  to  the  accused  the  priv- 
ilege of  being  confronted  with  the  witnessea- 
against  him,  or  of  being  informed  of  the  na- 
ture  and  cause  of  the  accusation  against  him. 
And  it  is  equaliv  clear  that  no  regulation  of 
commerce  establh>hed  by  Congress  can  stand 
if  its  necessary  operation  be  either  to  establish 
slavery  or  to  create  a  condition  of  involuntary 
servitude  forbidden  by  the  Constitution. 

It  is  said  that  the  statute  in  question  is  sanc- 
tioned by  long  usage  among  the  nations  of 
the  earth,  as  well  as  by  the  above  act  of  July 
20.  1790. 

In  considering  the  antiquity  of  regulations 
that  restrain  the  personal  freedom  of  seamen, 
the  court  refers  to  the  laws  of  the  ancient  Rho* 
dians.  which  are  supposed  to  have  antedated 
the  Christian  era.  But  those  laws,  whatever 
they  may  have  been,  were  enacted  at  a  time 
when  no  account  was  taken  of  man  as  man, 
when  human  life  and  human  liberty  woie  re- 
garded as  of  little  value,  and  when  toe  powera 
of. government  were  employed  to  gratify  the 
ambition  and  the  pleasures  of  despotic  rulera 
rather  than  promote  the  welfare  of^the  people. 

Attention  has  been  called  by  the  court  to 
the  laws  enacted  by  the  towns  of  the  Hanse- 
atic  League  four  hundred  years  ago,  by  one 
of  which  a  seaman  who  went  ashore  without 
leave  could,  in  certain  contingencies,  be  kept 
in  prison  "upon  bread  *and  water  for  one[294r 
year,"  and  by  another  of  which  an  officer  or 
seaman  who  quit  his  ship  and  concealed  him- 
self could  be  apprehended  and  "stigmatized 
in  the  face  with  the  first  letter  of  the  name  of 
the  town  to  which  he  belongs."  Why  the  ref- 
erence to  these  enactments  of  ancient  times, 
enforced  by  or  under  governments  possessing 
arbitrary  power  inconsistent  with  a  state  of 
freedom?  Does  anyone  suppose  that  a  regu- 
lation of  commerce  authorizing  sesmen  who 
quit  their  ship  without  leave  to  be  impris- 
oned "upon  bread  and  water  for  one  year."  or 
which  required  them  to  be  "stigmatized  in 
the  face"  with  the  letter  of  the  town  or  state 
to  which  they  belonged,  would  now  receive 
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Ibe  sanciion  of  any  court  in  the  United 
Btates? 

Reference  has  also  been  made  to  an  act  of 
tbe  colonial  general  court  of  Massacbusetts, 
passed  {n  1647,  declaring  that,  a  seaman  who 
left  his  vessel  be(ore  its  voyage  was  ended 
might  be  "pursued  as  a  runaway  servant." 
But  the  act  referred  to  was  passed  when  slav- 
-ery  was  tolerated  in  Massachusetts  with  the 
assent  of  the  goverument  of  Great  Britain. 
It  antedated  the  famous  Declaration  of  Xights, 
promulgated  in  1780.  in  which  Massachusetts 
declared,  among  other  things,  that  *'alt  men 
4ire  bom  free  and  equal,  and  have  certain  nat- 
ural, essential,  and  unalienable  rights;  among 
which  may  be  reckoned  the  right  of  enjoying 
and  defending  their  lives  and  liberties;  that  of 
4icquiring,  possessing,  and  protecting  property; 
in  fine,  that  of  seeking  and  obtaining  their 
4safety  and  happiness." 

The  effect  of  that  declaration  was  well  illus- 
trated in  ParwM  v.  Trask,  7  Gray,  473  [66 
Am.  Dec.  r»02].  That  case  involved  the  va- 
lidity of  a  contract  made  in  a  foreign  country 
in  1840  by  an  adult  inhabitant  thereof  with  a 
citizen  of  the  United  States.  '*to  serve  him, 
his  executors  and  assigns"  for  the  term  of  five 
years,  "during  all  of  which  term  the  said 
servant  her  said  master,  his  executors  or  as- 
fiigns.  faithfully  shall  serve,  and  that  honestly 
•and  obediently  in  all  things,  as  a  good  and 
faithful  servant  ought  to  do."  It  was  sought  to 
enforce  this  contract  in  Massachusetts.  After 
carefully  examining  the  provisions  of  the  con- 
tract, the  court  said:  "As  to  the  nature,  then, 
•of  the  service  to  be  performed,  the  place  where 
205]and  the  person  *to  whom  it  is  to  be  ren- 
•dered.and  the  compensation  to  be  paid,t]ie  con- 
tract is  uncertain  and  indefinite;  indefinite  and 
uncertain.notfromany'infirmityin  the  language 
•of  the  parties,  but  in  its  substance  and  intent. 
It  is.  in  substance  and  effect,  a  contract  for 
4Bervitude,  with  no  limitation  but  that  of  time; 
leaving  the  master  to  determine  what  the  serv- 
ice should  be.  and  the  place  where  and  the 
person  to  whom  it  should  be  rendered.  Such 
^  contract,  it  is  scarcely  necessary  to  say,  is 
Against  the  policy  of  our  iostitutions  and  laws, 
if  such  a  sale  of  service  could  be  lawfully 
made  for  five  years,  it  might,  from  the  same 
reasons,  iw  ten,  and  so  for  the  term  of  one's 
life.  The  door  would  thus  be  open  for  species 
•of  servitude  inconsistent  with  the  first  and 
fundamental  article  of  our  Declaration  of 
Hights,  which,  propria  vigore,  not  only  abol- 
ished every  vestige  of  slavery  then  existing  in 
the  commonwealth,  but  rendered  every  form 
•of  it  thereafter  legally  impossible.  That  ar- 
ticle has  always  beenregarded  not  simply  as 
the  declaration  of  an  abstract  principle,  but  as 
having  the  active  force  and  conclusive  author- 
ity of  law."  Observing  that  one  who  volun- 
tarily subjected  himself  to  the  laws  of  the 
«tate  must  find  in  them  the  rule  of  restraint  as 
well  aa  the  rule  of  action,  the  court  proceeded : 
"Under  this  contract  the  plaintiff  had  no 
claim  for  the  labor  of  the  servant  for  the  term 
of  five  years,  or  for  any  term  whatever.  She 
was  under  no  legal  obligation  to  remain  in  his 
service.  There  was  no  time  during  which  her 
cervice  was  due  to  the  plaintiff,  and  during 
which  she  was  kept  from  such  service  by  the 
«ct8  of  the  defendantB." 
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It  may  be  here  remarked  that  the  shipping 
articles  signed  by  tbe  appellants  left  the  term 
of  their  service  uncertain,  and  placed  no  re* 
striction  whatever  upon  the  route  of  the  vee- 
sel  after  it  left  Valparaiso,  except  that  it  should 
ultimately  return  to  some  port  in  the  United 
States. 

Under  the  contract  of  service  it  was  at  the 
volition  of  the  master  to  entail  service  upon 
these  appellants  for  an  indefinite  period.  So 
far  as  the  record  discloses,  it  was  an  accideni 
that  the  vessel  came  back  to  San  Francisco 
when  it  did.  ^y  the  shipping  articles,  the  ap- 
pellants could  Qot  quit  the  vessel  until  it  re- 
turned to  a  port  of  the  *  United  States,  [296 
and  such  return  depended  al)solutely  upon  the 
will  of  the  master.  He  had  only  to  land  at  for- 
eign ports,  and  keep  the  vessel  away  from  the 
United  States,  in  order  to  prevent  the  appel- 
lants from  leaving  his  service. 

Nor,  I  submit,  is  any  light  thrown  upon  the 
presnnt  question  by  the  history  of  legislation  in 
Great  Britain  about  seamen.  The  powers  of 
the  British  Parliament  furnish  no  test  for  the 
powers  that  may  be  exercised  by  the  Congress 
of  the  United  States.  Referring  to  the  difll- 
culties  confronting  the  Convention  of  1787, 
which  framed  the  present  Constitution  of  the 
United  States,  and  to  the  profound  differencea 
between  the  instrument  framed  by  it  and  what 
is  called  the  British  Constitution,  Mr.  Bryce, 
an  English  writer  of  high  authority,  says  la 
his  admirable  work  on  the  American  Common- 
wealth: "The  British  Parliament  has  always 
been,  was  then,  and  remains  now,  a  sovereign 
and  constituent  assembly.  It  can  make  and 
unmake  any  and  every  law,  change  the  form 
of  government  or  the  succession  to  the  Crown, 
interfere  with  the  course  of  justice,  extinguish 
the  most  sacred  private  rights  of  the  citizen. 
Between  it  and  the  people  at  large  there  is  no 
legal  distinction,  because  the  whole  pleni- 
tude of  the  people's  rights  and  powers  reside  in 
it,  just  as  if  the  whole  nation  were  present  with- 
in the  chamber  where  it  sits.  In  point  of  legal 
theory  it  is  the  nation,  being  the  historical  suc- 
cessor of  the  Folk  Moot  of  our  Teutonic  fore- 
fathers. Both  practicallj^  and  legally,  it  is  to- 
day the  only  and  the  efficient  depository  of  the 
authority  of  the  nation,  and  is  therefore, 
within  the  sphere  of  law,  irresponsible  and 
omnipotent.'^  Vol.  1,  p.  82.  No  such  powers 
have  been  given  to  or  can  be  exercised  by  any 
legislative  body  organized  under  the  American 
system.  Absolute,  ai  bitrary  power  exists  no- 
where in  this  free  land.  The  authority  for  tbe 
exercise  of  power  by  the  Congress  of  the 
United  States  must  be  found  in  the  Constitu- 
tion. Whatever  it  does  in  excess  of  the 
powers  granted  to  it,  or  in  violation  of  the  in- 
junctions of  the  supreme  law  of  the  land,  is  a 
nullity,  and  may  be  so  treated  by  every  person. 
It  would  seem,  therefore,  evident  that  no  aid  la 
the  present  discussion  can  be  derived  from  tbe 
legislation  of  Great  Britain  touching  the  righta, 
duties,  and  'responsibilities  of  seamen  [297 
employed  on  British  vessels.  If  the  Parliament 
of  Great  Britain,  Her  Britannic  Majesty  assent- 
ing, should  establish  slavery  or  involuntary  ser- 
vitude in  England,  the  courts  there  would  not 
question  its  authority  to  do  so,  and  would  have 
no  alternative  except  to  sustain  legislation  of 
that  character.    A  very  abort  act  of  ParU»> 
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jneot  would  suffice  to  destroy  all  the  guaranties 
of  life,  liberty,  and  properly  now  enjoyed  by 
Ihoiglisbmen.  "What."  Mr.  Bryce  says,  "are 
called  in  England  constitutional  statutes,  such 
ms  Magna  Charta,  the  Bill  of  Rights,  the  Act 
of  Settlement,  the  Acts  of  Union  with  Scotland 
and  Ireland,  are  merely  ordinary  laws,  which 
could  be  repealed  by  Parliament  at  any  moment 
io  exactly  the  same  way  as  it  can  repeal  a  high 
way  act  or  lower  the  duty  on  tobacco."  Par- 
liament, he  further  says,  "can  abolish  when 
it  pleases  any  institution  of  the  country,  the 
•Crown,  the  House  of  Lords,  the  Established 
Church,  the  House  of  Commons,  Parliament 
itself."  Vol.  1,  p.  287.  In  this  country,  the 
will  of  thu  people  as  expressed  in  the  funda 
mental  law  must  be  the  will  of  courts  and 
legislatures.  No  court  is  bound  to  enforce, 
nor  is  anyone  legally  bound  to  obey,  an  act  of 
Congress  inconsistent  with  the  Constitution. 
If  the  18th  Amendment  forbids  such  legislation 
Id  reference  to  seamen  as  is  now  under  consid- 
eration, that  is  an  end  of  the  matter,  and  it  is 
of  no  consequence  whatever  that  government 
Id  other  countries  may  by  the  application  of 
force,  or  by  the  infliction  of  fines  and  imprison- 
ment, compel  seamen  to  continue  in  the  per- 
aonal  service  of  those  whom  they  may  have 
agreed  to  serve  in  private  business. 

Is  the  existing  statute  to  be  sustained  be- 
cause its  essential  provisions  were  embodied 
in  the  act  of  1790?  I  think  not,  and  for  the 
reason,  if  there  were  no  other,  that  the  18th 
Amendment  imposes  restrictions  upon  the 
powers  of  Congress  that  did  not  exist  when 
that  act  was  passed.  The  supreme  law  of  the 
land  now  declares  that  involuntary  servitude, 
except  as  a  punishment  for  crime  of  which  the 
party  shall  bavebeen  duly  convicted,  shall  not 
«zi8t  anywhere  within  the  United  States. 

The  only  exceptions  to  the  general  principles 
298] I  have  referred  *lo,  so  far  as  they  relate 
to  private  business,  arise  out  of  statutes  respect- 
ing apprentices  of  tender  years.  But  statutes 
relating  to  that  class  rest  largely  upon  the  idea 
that  a  minor  is  incapable  of  having  an  absolute 
will  of  his  own  before  reaching  majority. 
The  infant  apprentice,  having  no  will  in  the 
matter,  is  to  be  cared  for  and  protected  in  such 
way  as,  in  the  Judgment  of  the  state,  will  b^ 
eubeerve  the  interests  both  of  himself  and  of 
the  public.  An  apprentice  serving  his  mas- 
ter pursuant  to  terms  permitted  by  the  law 
cannot,  in  any  proper  sense,  be  said  to  be  in  a 
•condition  of  involuntary  servitude.  Upon  ar- 
riving at  his  majority,  the  Infant  apprentice 
may  repudiate  the  contract  of  apprenticeship, 
if  it  extends  beyond  that  period.  1  Parsons, 
Cont  50.  The  word  "involuntary"  refers 
primarily  to  persons  entitled,  in  virtue  of 
their  age,  to  act  upon  their  independent  Judg- 
jneot  when  disposing  of  their  time  and  labor. 
Will  anyone  say  that  a  person  who  has 
reached  his  majority  and  who  had  voluntarily 
agreed,  for  a  valuable  consideration,  to  serve 
another  as  an  apprentice  for  an  indefinite 
period,  or  even  for  a  given  number  of  years, 
^«an  be  compelled,  against  his  will,  to  remain 
in  the  service  of  the  master? 

It  is  said  that  the  grounds  upon  which  the 
•legislation  in^  question  rests  are  the  same  as 
tooie  existing  in  the  cases  of  soldiers  and 
<aailort.    Not  sa    The  army  and  navy  of  the 
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United  States  are  engaged  io  the  performance 
of  public,  not  private  duties.  Service  in  the 
army  or  navv  of  one's  country  according  to  the 
terms  of  enlistment  never  implies  slavery  or 
involuntary  servitude,  even  where  the  soldier 
or  sailor  is  required  against  his  will  to  respect 
the  terms  upon  which  he  voluntarily  engaged 
to  serve  the  public.  Involuntary  service  ren- 
dered for  the  public,  pursuant  as  well  to  the 
requirements  of  a  statute  as  to  a  previous  vol- 
untary engagement,  is  not,  in  any  legal  s^nse, 
either  slavery  or  involuntary  servitude. 

The  further  suggestion  is  made  that  seamen 
have  always  been  treated  by  legislation  in  this 
country  and  in  England  as  if  they  needed  the 
protection  of  the  law  in  the  same  sense  that 
minors  and  wards  need  the  protection  of  pa- 
rents and  guardians,  and  hence  have  be<!n  often 
described  as*'wardsof  admiralty."  *Some[200 
writers  say-that  seamen  are  in  need  of  the  pro- 
tection of  the  courts,  ** because  peculiarly  ex- 
posed to  the  wiles  of  sharpers  and  unable  to 
take  care  of  themselves."  1  Parsons,  Ship.  A 
Adm.  82.  Mr  Justice  Story  in  Harden  v.  Ghr- 
don,  2  Ma<«on,  541,  655,  said  that  "every  court 
should  watch  with  jealousy  an  encroachment 
upon  the  rights  of  seamen,  because  they  are 
unprotected  and  need  counsel,  because  they 
are  thoughtless  and  require  indulgence,  be- 
cause they  are  credulous  and  complying,  and 
are  easily  overreached."  Mr.  Justice  Thomp- 
son, in  Ozdmus  v.  Matthem,  2  Paine.  229,  240, 
said:  "In  considering  the  obligations  of  sea- 
men, arising  out  of  their  contract  in  shipping 
articles,  according  to  the  formula  in  common 
use,  due  weight  ought  to  be  given  to  the  char- 
acter and  situation  of  this  class  of  men.  (Gen- 
erally ignorant  and  improvident,  and  probably 
very  often  signing  the  shipping  articles  with- 
out knowing  what  they  contain,  it  is  the  duty 
of  a  court  to  watch  over  and  protect  their 
rights,  and  apply  very  liberal  and  equitable 
considerations  to  the  enforcement  of  tbeir  con- 
tracts." 

In  view  of  these  principles,  I  am  unable  to 
understand  how  the  necessity  for  the  protection 
of  seamen  against  those  who  take  advantage 
of  them  can  be  made  the  basis  of  legislation 
compelling  them,  against  their  will  and  by 
force,  to  render  personal  service  for  others  en- 
gaged in  private  business.  Their  supposed 
helpless  condition  is  thus  made  the  excuse  for 
imposing  upon  them  burdens  that  could  not  be 
imposed  upon  other  classes  without  depriving 
them  of  rights  that  inhere  in  personal  freedom. 
The  Constitution  furnishes  no  authority  for 
any  such  distinction  between  classes  of  persona 
in  this  country.  If,  prior  to  the  adoption  of 
the  18th  Amendment,  the  arrest  of  a  seaman 
and  his  forcible  return  under  any  circum- 
stances to  the  vessel  on  which  he  had  engaged 
to  serve  could  have  been  authorized  by  an  act 
of  Congress,  such  deprivation  of  the  liberty  of 
a  freeman  cannot  be  justified  under  the  Con- 
stitution as  it  now  is.  To  give  any  other  con- 
struction to  the  Constitution  is  to  say  that  it  ia 
not  made  for  all,  and  that  all  men  in  this  land 
are  not  free  and  equal  before  the  law,  but  that 
one  class  may  be  so  far  sublected  to  involuntary 
servitude  *as  to  be  compelled  by  force  to[300 
render  personal  services  in  a  purely  private 
business  with  which  the  public  baa  no  concern 
wliatever. 
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The  court  holds  that  within  the  meaninfi:  of 
theCoDBtituiion  the  word  •involuntary"  does 
not  attach  to  the  word  "servitude"  continu- 
ously, and  make  illegal  a  service  which  was 
voluntnry  at  the  outset,  but  became  involun- 
tary before  the  agreed  term  of  service  was 
ended:  consequently  ''an  individual  may,  for 
a  valuable  consideration,  contract  for  the  sur 
render  of  his  personal  liberty  for  a  definite 
time  and  for  a  recognized  purpose,  and  subor- 
dinate his  going  and  coming  to  the  will  of  an- 
other during  the  continuance  of  the  contract; 
not  that  all  such  contracts  would  be  lawful, 
but  that  a  servitude  which  was  knowingly  and 
willingly  entered  into  could  not  be  termed  in 
voluntary.  Thus,"  the  court  proceeds,  "if 
one  should  agree,  for  a  yearly  wage,  to  serve 
another  in  a  particular  capacity  during  his  life, 
and  never  to  leave  his  estate  without  his  con- 
sent, the  contract  might  be  void  upon  grounds 
of  public  policy,  but  the  servitude  could  not 
be  properly  termed  involuntary.  Such  agree- 
ments fur  a  limited  personal  servitude  at  one 
time  were  very  common  in  England,  and  by 
statute  of  June  17. 1823  (4  Geo.  IV.  chap.  84), 
it  was  enacted  that  if  any  servant  in  hus- 
bandry, or  any  Artificer,  calico  printer,  hand- 
craftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  laborer,  or  other  person, 
should  contract  to  serve  another  for  a  definite 
time,  and  should  desert  such  service  during  the 
term  of  the  contract,  he  was  made  liable  to  a 
criminal  punif>hment.  The  breach  of  a  con- 
tract for  a  personal  service  has  not,  however, 
bc:'n  recognized  in  this  country  as  involving 
a  liability  to  criminal  punishment,  except  in 
the  ca^es  of  soldiers,  sailors,  and  apprentices, 
and  possibly  some  others;  nor  would  public 
opinion  tolerate  a  statute  to  that  effect" 

It  seems  to  me  that  these  observations  rest 
upon  an  erroneous  view  of  the  constitutional 
inhibition  upon  involuntary  servitude. 

Of  the  meaning  and  scope  of  the  constitu- 
tional interdict  upon  slavery  no  one  can  enter- 
tain doubt.  A  contract  bv  which  on^  person 
d01]-'igree8  to  become  the  slave  of  'another 
would  not  be  respected  in  any  court, nor  could  it 
become  the  foundation  of  any  claim  or  right, 
even  if  it  were  entered  into  without  constraint 
being  used  upon  the  person  who  assumed  to 
surrender  his  liberty  and  to  become  the  prop- 
erty of  another.  But  involuntary  servitude, 
no  matter  when  it  arises,  if  it  be  not  the  result 
of  punishment  for  crime  of  which  the  party 
has  been  duly  convicted,  is  as  much  forbidden 
by  tlie  Constitution  as  is  slavery.  If  that  con- 
dition exists  at  the  time  the  authority  of  the 
law  is  invoked  to  protect  one  against  being 
forcibly  compelled  to  render  personal  services 
for  another,  the  court  cannot  refuse  to  act  be- 
cause the  partv  seeking  relief  had  voluntarily 
agreed  to  render  such  services  during  a  given 
period.  The  voluntary  contracts  of  individ- 
uals for  personal  services  in  private  business 
cannot  justify  the  existence  anywhere  or  at 
anv  time  in  this  countrjr  of  a  condition  of  in- 
voluntary servitude  not  imposed  as  a  punif^h- 
ment  for  crime,  any  more  than  contracts 
creating,  the  relation  of  master  and  slave  can 
justify  the  existence  and  recognition  of  a  state 
of  slavery  anywhere,  or  wiih  respect  to  any 
persons,  within  the  jurisdiction  of  the  United 
Slates.    The  condition  of  one  who  contracts 
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to  render  personal  services  in  connection  witJI^ 
the  private  business  of  another  becomes  a  con- 
dition of  involuntary  servitude /rom  the  ttu^ 
meat  he  m  compelled,  against  his  will  to  continue 
in  such  service.  He  may  be  liable  in  damages 
for  the  nonperformance  of  his  agreement,  but 
to  require  him.  against  his  will,  to  continue- 
in  the  personal  service  of  his  master  is  to  place 
him  and  keep  him  in  a  condition  of  involun* 
tary  servitude.  It  will  not  do  to  sav  that  bj 
"immemorial  usage  "seamen  could  be  held 
in  a  condition  of  involuntary  servitude,  with- 
out having  been  convicted  of  crime.  The 
people  of  the  United  States,  by  an  amendment 
of  their  fundamental  law,  have  solemnly  de- 
creed that  "except  as  a  punishment  forcrime» 
whereof  the  pariy  shall  have  been  duly  con- 
vict ed,"  involuntary  servitute  shall  not  exist 
in  any  form  in  this  country.  The  adding  an- 
other exception  by  interpretation  simply,  anA 
without  amending  the  Constitution,  is,  I  sub- 
mit, judicial  legislation.  It  is  a  very  serioue 
matter  when  a  judicial  tribunal,  by  the  con- 
struction of  an  act  of  Congress,  defeats  the  ex- 
pressed will  of  the  'legislative  branch  of  [dOd 
the  government.  It  Is  a  still  more  serious  matter 
when  the  clear  reading  of  a  constitutional  pro- 
vision relating  to  the  liberty  of  man  is  de- 
parted from  in  deference  to  what  is  called 
usage  which  has  existed,  for  the  most  part, 
under  monarchical  and  despotic  governments. 

In  considering  this  case  it  is  our  duty  to 
look  at  the  consequences  of  any  decision  that 
may  be  rendered.  We  cannot  avoid  this  duty 
by  saying  that  it  will  be  time  enough  to  con- 
sider supposed  cases  when  they  arise.  When 
such  supposed  cases  do  arise,  those  who  seek 
judicial  support  for  extraordinary  remedies- 
that  encroach  upon  the  libertv  of  freemen  will 
of  course  refer  to  the  principles  announced  Uk 
previous  adjudications,  and  demand  their  ap- 
plication to  the  particular  case  in  hand. 

It  is  therefore  entirely  appropriate  to  inquire 
as  to  the  neccFs-iry  results  of  the  sanction 
given  by  this  court  to  the  statute  here  in  ques- 
tion. If  Congress,  under  its  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states,  can  authorize  the  arrest  of  a 
seaman  who  engaged  to  serve  upon  a  private 
vessel,  and  compel  him  by  force  to  return  to- 
tbe  vessel  and  remain  during  the  term  for 
which  be  engag^,  a  similar  rule  may  be  pre- 
scribed as  to  employees  upon  railroads  and 
steamboats  engaged  in  commerce  among  the 
states.  Even  if  it  were  conceded — a  conces- 
sion to  be  made  only  for  argument's  sake — that 
it  could  be  made  a  criminal  offense,  punish- 
able by  fine  or  imprisonment  or  both,  forsucb 
employees  to  quit  their  employment  before 
the  expiration  of  the  term  for  which  thej 
agreed  to  serve,  it  would  not  follow  that  they 
could  be  compelled,  against  their  will  and  in 
advance  of  trial  and  conviction,  to  continue 
in  such  service.  But  the  decision  to-day 
logically  leads  to  the  conclusion  that  such  a 
power  exists  in  Congress.  Again,  as  the  legis- 
latures of  the  states  have  all  legislative  power 
not  prohibited  to  them,  while  Congress  can 
only  exercise  certain  enumerated  powers  for 
accomplishing  specified  obiecls.  why  may  not 
the  states,  under  the  principles  this  day  an- 
nounced, compel  all  employees  of  railroade 
engaged  in  domestic  commerce,  and  all  do- 
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fD6Btic  Bervants,  and  all  employees  ia  private 
^03]  estabVisbmeDts,  'within  their  respective 
limits,  to  remain  with  their  employers  during 
the  terms  for  which  they  were  severally  en- 
gaged, under  the  penally  of  beins;  arrested  by 
•ome  sheriff  or  constable,  and  forcibly  returned 
to  the  service  of  their  employers?  The  mere 
•tatement  of  these  matters  is  sufficient  to  indi- 
cate the  scope  of  the  decision  this  day  ren- 
dered. 

The  18tb  Amendment,  although  tolerating 
Involuntary  servitude  only  when  imposed  as  a 
punishment  for  crime  of  which  the  party  shall 
have  been  duly  convicted,  has  been  construed, 
by  the  decision  just  rendered,  as  {fit  contained 
an  additional  clause  expressly  excepting  from 
its  operation  seamen  who  engage  to  serve  on 
private  vessels.  Under  this  vievir  of  the  Con- 
■titution,  we  may  now  look  for  advertisements. 
not  for  runaway  servants  as  in  the  days  of 
slavery,  but  for  runaway  seamen.  In  former 
days  overseers  could  stand  with  whip  in  hand 
over  slaves  and  force  them  to  perform  per- 
sonal service  for  their  masters.  While,  with 
the  assent  of  all.  that  condition  of  things  has 
-ceased  to  exist,  we  can  but  be  reminded  of  the 
past  when  it  is  adjudged  to  be  consistent  with 
the  law  of  the  land  for  freemen  who  happen 
to  be  seamen  to  be  held  in  custody  that  they 
-may  be  forced  to  go  aboard  private  vessels  and 
lender  personal  services  against  their  will. 

In  my  judgment  the  holding  of  any  person 
In  custody,  whether  in  jail  or  by  an  officer  of 
the  law.  against  his  will,  for  the  purpose  of 
•compelling  him  to  Tender  personal  service  to 
■another  in  a  private  business,  places  the  person 
40  held  in  custody  in  a  condition  of  involun- 
tary servitude  forbidden  by  the  Constitution 
of  the  United  States;  consequently,  that  the 
•tatute  as  it  now  is,  and  under  which  the  ap- 
pellants were  arrested  at  Astoria  and  placed 
against  their  will  on  the  barkentine  Arago.  is 
null  and  void,  and  their  refusal  to  work  on 
each  vessel  after  being  forcibly  returned  to  it 
could  not  be  made  a  public  offense  authoriz- 
Inff  their  subsequent  arrest  at  San  FVancisco. 

I  dissent  from  the  opinion  and  Judgment  of 
the  courU 
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«apfO.20:65. 
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the  state,  which  Is  imposed  by  Ind.  act  March  0, 
1893.  is  act  unconstitutional  as  a  denial  to  such 
company  of  the  equal  protection  of  the  law,  or  as 
an  arbitrary  classification,  or  as  a  deprivation  of 
property  without  due  process  of  law. 
2.  The  amount  of  penalty  to  be  Imposed  for  non- 
payment of  taxes  is  m  the  discretion  of  the  legis- 
lature. 

[No.  649.] 

Submitted  December  11,   1896,    Decided  Feb- 
ruary 1,  1897, 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judjjmcnt  of 
that  court,  affirming  the  judgment  of  the  Cir- 
cuit Court  of  Marion  County  in  that  state  in 
favor  of  the  plaintiff,  the  State  of  Indiana, 
against  the  Western  Union  Telegraph  Com- 
pany for  the  amount  of  taxes  on  the  property 
of  said  company  for  certain  years  and  the  pen- 
alty of  50  \)QT  cent  for  the  failure  or  refusal  to 
pay  the  same.     AjPrmed. 

See  same  case  below  (Ind.)  44  N.  E.  793. 

Statement  by  Mr.  Cbicf  Justice  Fuller: 
Under  an  act  of  the  general  assembly  of  In- 
diana of  March  6.  1891.  in  respect  of  the  as- 
sessment and  collection  of  taxes  upon  all  prop- 
erty within  the  jurisdiction  of  the  state,  it  was 
provided  that  payment  of  the  taxes  in  the  year 
succeeding  their  assessment  might  be  made  in 
two  instalments,  and  a  penalty  of  10  per  cent 
was  denounced  for  the  first  six  months  of  de- 
linquency and  of  an  additional  6  per  cent  for 
the  second  six  months. 

On  March  6.  li:^93.  an  amendatory  act  was 
passed  providing  for  the  taxation  of  telegraph, 
telephone,  palace-car.  sleeping-car.  drawing- 
room  car.  dining-car.  express,  fast  freight  and 
joint  stock  associations,  companies,  copartner- 
ships, and  corporations  transacting  business 
in  the  state,  of  which  ^11  was  as  follows: 
•**In  case  any  such  association,  copart  [305 
nership.  or  corporation  as  named  in  this  sup- 
plemental and  amendatory  act.  shall  fail  or 
refuse  to  pay  any  taxes  assessed  against  ft  in 
any  county  or  township  in  the  state,  in  addi- 
tion to  other  remedies  provided  by  law  for  the 
collection  of  faxes,  an  action  may  be  prose- 
cuted in  the  nsme  of  the  state  of  Indiana  by 
the  prosecuting  attorneys  of  the  different  ju- 
dicisl  circuits  of  the  state  on  the  relation  of  the 
auditors  of  the  different  counties  of  this  state, 
and  fhe  judgment  in  said  action  shall  include  a 
penslty  of  2K)  per  cent  of  the  amount  of  tsxet 
so  sssessed  and*  unpaid,  together  with  reason- 
able attorneys'  fees  for  the  prosecution  of  such 
action,  which  action  may  be  prosecuted  in  an  v 
county  into,  through,  over,  or  across  which 
the  line  or  route  of  any  such  sss'H^iatioD,  co- 
partnership, company,  or  corporation  shall  ex- 
tend, or  in  any  countv  where  such  association, 
company,  copattnersoip.  or  corporation  shall 
have  an  office  or  agent  for  the  transaction  of 
business.  In  case  such  association,  company^ 
copartnership,  or  corporation  shall  have  re- 
fused to  pay  the  whole  of  the  taxes  assessed 
against  the  same  by  said  state  board  of  tax 
commissioners,  or  in  case  such  association, 
company,  copartnership,  or  corporation  shsU 
have  refused  to  pay  the  taxes,  oj  any  portion 
thereof  sssessed  to  it, in  any  particular  county  or 
counties,  township  or  townships,  such  act  ion 
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mftj  incliido  the  vbole  or  any  portion  of  the 
taxes  80  unpaid  in  any  county  or  counties, 
township  or  townships,  but  the  attorney  gen- 
eral may,  at  his  option,  unite  in  one  acilon  the 
entire  amount  of  the  tax  due,  or  may  bring 
separate  actions  in  each  separate  county  or 
township,  or  join  counties  and  townships,  as 
jDe  may  prefer.  All  collection  of  taxes  for  or' 
on  account  of  any  particular  county  made  in 
any  such  suit  or  suits  shall  be  by  said  auditor 
of  state  accounted  for  as  a  credit  to  the  respec- 
tive counties  for  or  on  account  of  which  such 
collections  were  made  by  said  auditor  of  state  at 
the  next  ensuing  settlement  with  such  county, 
but  the  penalty  so  collected  shall  be  credited  to 
the  general  fund  of  the  state;  and  upon  such 
settlement  being  made  the  treasurers  of  the  sev- 
eral counties  shall,  at  their  next  settlements,  en- 
ter credits  upon  the  proper  duplicates  in  their 
offices,  and  at  the  next  settlement  with  such 
dOG]county  report  the*amount  so  received  by 
him  in  his  settlement  with  the  state,  and  proper 
entries  shall  be  made  with  reference  thereto: 
Provided,  however.  That  in  any  such  action  the 
amount  of  the  assessment  fixed  by  said  state 
board  of  tax  commissioners  and  apportioned  to 
such  county,  or  apportioned  by  the  county 
auditor  (o  any  particular  township,  shall  not 
be  controverted." 

In  December.  1898,  the  Western  Union  Tel- 
egraph Company  brought  suit  against  the  audit- 
ors and  treasurers  of  the  various  counties  in  the 
state  of  Indiana  through  or  in  which  its  lines 
extended,  to  enjoin  the  collection  of  the  taxes 
assessed  for  the  year  1898,  on  the  ground  that 
the  act  of  1893  was  unconstitutional.  This 
cause  was  decided  in  favor  of  the  validity  of 
the  law  in  the  circuit  court  of  Marion  county, 
from  which  an  appeal  was  taken  to  the  su- 
preme court  of  Indiana,  where  the  judgment 
was  affirmed.  We$tern  U,  TeUg,  Oo,  v.  Tag- 
gert,  141  Ind.  281.  A.  writ  of  error  was  sued 
out  from  this  court  to  the  supreme  court  of  In- 
diana to  review  that  decl!«ion,  and  the  judg- 
ment of  that  court  was  affirmed.  Western  U. 
Teleg.  Co.  ▼.  Taggart,  163  U.  8.  1  [41:  49]. 

In  Auffusr,  1^94.  the  telegraph  company 
liled  a  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  against  the 
auditor  of  the  btate  of  Indiana  to  enjoin  him 
from  certifying  to  the  auditors  of  the  various 
counties  theaf&sessments  on  its  property  made 
by  the  state  board  of  tax  commissioners  for 
the  year  1894,  on  the  ground  of  the  uncpnsti- 
tutionality  of  the  act  of  1893.  A  demurrer 
wss  sustained  to  the  tiill,  and  it  was  thereupon 
dismissed.  Western  U,  Teleg*  Co,  v.  Bender- 
mm,  68  Fed.  ftep.  588.  From  this  decree  of  the 
circuit  court  an  appeal  was  taken  to  this  court 
and  the  cause  docketed  February  17,  1896. 
which  appeal  was  dismissed  by  appellant,  De- 
cember 7,  1896. 

Oo  May  7, 1894,  the  state  of  Indiana  brought 
suit  against  the  compsny  in  the  circuit  court 
of  Marion  county  to  recover  the  taxes  for  1893. 
and  subsequently,  on  June  11, 1895,  filed  a  sup- 
plemental complaint  therein,  seeking  judg- 
ment for  the  delinquent  taxes  for  tne  year 
1894.  The  state  recovered  judgment  for  the 
amount  of  the  taxes  and  penalties  thereon  for 
the  years  named,  including  the  penalty  of  50 
per  cent,  and.the  telegraph  company  appealed 
to  the  supreme  court  of  the  state,  where  the 
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judgment  was  affirmed.  Western  U,  TeUg,  Cd, 
V.  Stoteilnd.)  44  N.  E.  793.  The  •cause [307 
was  then  brought  to  this  court  on  writ  of  er- 
ror. 

Messrs.  Samuel  O.  Piekeos,  Willard 
Brown»  and  CluurleB  W.  Wells  for  plain- 
tiff in  error. 

Messrs.  William  A.  Keteham»  Attomej 
Qeneral  of  Indiana,  Alonso  Greene  Smith*. 
and  Merrill  Moores  for  defendanl  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Whether  the  50  per  cent  penalty  clause  of 
the  act  of  1893  contravenes  the  Constitution  of 
the  United  States  is  the  question  presented  oo 
this  writ.  If  it  does  not.  the  question  whether 
that  penalty  was  properly  included  in  the  judg- 
ment rendered  against  the  telegraph  company 
was  for  the  determination  of  the  state  courts. 

The  necessity  of  classifyinfl^  the  subjects  of 
taxation  in  order  to  reach  uniiorm  and  just  re^ 
suits,  as  fat  as  possible,  is  not  denied;  nor  that 
the  infliction  of  penalties  on  delinquency  is  a 
usual  and  legitimate  mode  of  compelling  the 
prompt  payment  of  taxes.  But  the  contentioD 
IS  that  this  provision  for  a  50  per  cent  penalty 
is  an  arbitrary  discrimination,  not  falling 
within  the  principle  of  classification,  and  there- 
fore open  to  constitutional  objection  as  smount- 
ing  to  a  denial  of  the  equal  protection  of  the 
laws  and  a  deprivation  of  property  without  due 
process  of  law. 

The  supreme  court  of  Indiana  was  of  opin- 
ion that  by  reason  of  the  differences  in  the  na- 
ture of  these  companies  and  the  uses  to  which 
their  property  was  devoted  in  the  prosecution 
of  their  business  from  other  taxpayers  and  their 
property  and  business,  the  legislature  was  jus- 
tified in  placing  them  in  a  class  by  themselves 
and  subjectin&r  them  to  the  particular  method 
of  effecting  collection  by  means  of  penalties  and 
suit  for  recovery  of  judgment  for  the  delin- 
quent taxes  with  penalties  added. 

•Under  the  act  of  March  6,  1891,  tax-  [30S 
payers  and  their  property  were  variously  classi- 
fied in  respect  to  the  nature  of  their  buslne» 
and  property,  as.  for  instance,  associations  for 
banking  purposes,  not  incorporated,  were 
placed  in  one  class,  while  the  shares  of  capital 
stock  of  banks  located  within  the  state,  whether 
organized  under  the  laws  of  the  state  or  the 
United  States,  were  placed  in  another  and  as- 
sessed to  the  owners  thereof,  special  provision 
being  made  for  the  bank  to  retain  dividends  be- 
longing to  the  stockholders  until  the  taxee 
should  be  paid  (Ind.  act.  1891,  chap.  99.  ^§  59- 
66);  insurance  companies,  not  organized  under 
the  laws  of  the  state.  Were  placed  in  another 
class,  and  it  was  provided  that  any  insurance 
company  failing  or  refusing  for  more  than  thir- 
ty days  to  render  an  account  for  its  premium 
receipts  and  pay  taxes  thereon,  should  forfeit 
$100  per  day  for  each  day  the  report  was  with- 
held or  payment  delayed,  to  be  recovered  in  an 
action,  authority  being  also  conferred  on  the 
auditor  of  state  to  revoke  the  authority  of 
the  ^defaulting  company  to  do  business  (§  67); 
express  companies  were  placed  in  another  dais 
and  provision  made  for  the  forfeiture  of  $1<M> 
per  day  for  failure  to  render  the  particular  ac- 
count provided  for  and  pay  the  required  tsxca 
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thereoD,  to  be  recovered  Id  an  actioD,  the  com- 
panies being  prohibited  from  carrying  on  busi- 
ness until  the  payment  was  made  (§  68).  Simi- 
lar provisions  were  made  as  to  telegraph  com- 
panies (§  69).  telephone  companies  (§  70).  and 
sleeping-car  companies  (§  71),  and  the  same  in 
substance  as  to  bridge  and  ferry  companies 
(g  72).  Street  railroads,  lyaterworks,  gas, 
manufacturing  and  mining  compAnies,  insur- 
ance companies,  and  other  associations  incor- 
porated under  the  laws  of  the  state,  etc.,  were 
subjected  to  still  a  ditTercnl  provision  (§  73). 
Railroad  companies  (^^  76-88)  and  building, 
loan,  and  savings  institutions  (g  89)  were  also 
placed  in  different  classes. 

The  act  of  March  6.  1893,  repealed  the  sec- 
tions of  the  prior  act  relating  to  express,  tele- 
graph, telephone,  and  sleeping  car  companies, 
snd,  with  other  provision.s  pi  escribed  this  50 
per  cent  penalty  and  provided  for  an  action  for 
the  delinquent  taxes  and  penalties,  by  way  of  se- 
300J  curing  collection.  Tiie  *ordinary  reme- 
dies by  levy,  distraint,  and  sale  were  manifestly 
believed  by  the  general  assembly  to  be  open,  as 
I  to  these  companies  and  their  properties,  to  ob- 
jection as  interfering  with  the  exercise  of  their 
public  functions,  and  directly  impeding  the 
transaction  of  interstate  commerce;  and  the 
impracticability  of  pursuing  tbe  ordinary 
methods  of  collection,  in  view  of  that  objec- 
tion, furnished  a  suflicicnt  ground  for  tbe  adop- 
tion of  another  mode  as  better  suited  to  the 
exigency  because  not  involving  the  suspension 
of  the  discharge  of  public  duty  in  that  regard. 

It  has  been  repeatedly  laid  down,  as  stated 
by  Mr.  Justice  Lamar,  in  Pacific  Exp.  Co.  v. 
Seibert,  142  U.  8.  339,  351  [35:  1035,  1039,  3 
Inters.  Com.  Kep.  810],  "that  a  system  which 
imposes  the  same  tax  upon  every  species  of 
propel  ty,  irrespective  of  its  nature  or  condi- 
tion or  class,  will  be  destructive  of  the  princi 
pie  of  uniformity  and  equality  in  taxation  and 
of  a  just  adaptation  of  property  to  its  bur- 
dens; and  it  is  equally  true  as  to  the  particu- 
lar means  taken  to  enforce  the  collection  of 
taxes,  one  rule  mav  be  adopted  in  respect  of 
the  admitted  use  of  one  kind  of  property  and 
another  rule  in  respect  of  the  admitted  use  of 
another,  in  order  that  all  may  be  compelled  to 
contribute  their  proper  share  to  the  burdens 
of  government. 

As  to  railroad  companies,  it  had  been  de- 
cided in  Indiana  that,  under  existing  statutes, 
neither  the  franchise  and  the  privileges  of 
such  companies,  nor  any  lands,  easements,  or 
things  essential  to  their  existence, or  necessary 
to  the  enjoyment  of  their  franchise,  could  tie 
sold  on  execution  to  satisfy  judgments  at  law 
against  them,  while  their  roiling  stock,  when 
not  in  actual  use,  was  liable  to  seizure  and 
sale;  and  that  the  legislature  had  deemed  it 
tbe  wiser  course  to  leave  the  method  of  coer- 
cing payment  in  each  case  to  the  flexible  juris 
diction  of  a  court  of  chancery  rather  than  to 
prescribe  a  method  which  might  l>e  suited 
to  one  case  and  not  to  another.  Loviscille,  N. 
A.  d  a  £.  Co.  v.  Boney,  117  Ind.  501  [3  L.  R. 
A.  436]. 

In  respect  of  the  companies  under  considera- 
tion, the  infliction  of  a  severe  penalty  and  the 
recovery  of  judgment  in  a  suit  for  taxes  and 
penalties,  which  judgment  would  bear  interest 
(ss  it  had  been  held  delinquent  taxes  did  not, 
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Ind.  254),  and  could  be  collected  through  tho 
appointment  of  a  receiver,  by  sequestration  or 
otherwise,  !f  in  such  manner  as  enabled  the 
discharge  of  public  duties  to  be  maintained, 
was  assumed,  on  grounds  of  public  policy, 
to  be  tbe  least  objectionable  and  most  efficient 
course  to  be  pursued. 

Judgnnenis  having  been  rendered  at  law, 
wlialever  course  might  be  adopted  thereupon 
for  their  collection  would  be  necessarily  such 
as  would  conserve  the  public  interest  and 
would  not  stay  tbe  operations  the  companiea 
were  organized  to  carry  on. 

The  amount  of  the  penalty  was  a  matter 
for  the  legislature  to  determme  in  its  discre- 
tion, and  the  supreme  court  refers  to  the  im- 
position of  penalties  in  other  instances  under 
the  statutes  of  Indiana,  varying  according  to  the 
particular  subjects  of  taxation,  apparently  cal- 
culated to  operate  with  quite  as  much  harshness. 

It  may  proferly  be  further  remarked  that 
these  companies  could  have  avoi<led  incurring 
this  liability,  since,  if  desirous  of  testing  the- 
legality  of  tbe  taxes  assessed  against  tbcm, 
they  could  have  paid  them  under  protest  and 
brought  suit  to  recover  back  the  money  so 
paid,  if  unlawfully  exacted,  or  applied  to  the 
proper  authorities  for  relief,  adequate  provi- 
sion being  made  by  the  laws  of  Indiana  for  tbe 
prompt  return  thereof  in  case  of  the  invalidity 
of  tbe  assessment,  in  whole  or  in  part.  Ind. 
Stat.  1894,  g§  7915,  7916. 

We  are  unable  to  discover  any  ground  for 
holding  that  tbe  Federal  Constitution  was. 
violated  by  this  law,  and  agree  in  tbe  view 
which  the  supreme  court  of  the  state  expressed 
in  the  premises. 

judgment  affirmed. 


WARREN  E.  PRICE,  Py.  in  Err,,  [311 

«. 

UNITED  STATES. 
(8oe  S.  C.  Reporter's  ed.  811-315.) 

Depoiiting  in  the  matle  obeeene  matter—deeoj^ 

lettere, 

1.  An  allegation  that  defendant  knowingly  de- 
posited In  tbe  malls  a  publication  ''the  cbaracter 
of  wbieb  to  so  obscene,  lewd,  and  laaolvtous  tbat 
said  book  would  be  offensive  If  set  forth  In  thle 
Indictment,**  lufflciently  charges  that  tbe  book 
was  in  tact  obscene,  lascivioua,  or  lewd,  and  that, 
he  knew  it  to  be  so. 

2.  It  is  DO  defense  for  the  maillnv  of  obsoeoe  pub^ 
lications  tbat  they  are  8ent  to  a  fcovernment  in- 
spector who  has  written  decoy  letters  asking  for 
them. 

[No.  «25.] 

Submitted  January  19,  1897.    Decided  Febru- 
ary IS.  1897. 

NOTa.~^ft  to  obetrueting  the  mafi;  what  ameU^ 
iuie»  the  off  erne-  see  note  to  United  States  v.  Klrby^ 
19:278. 

Am  to  liabUUy  of  poetnuuter  genera!  and  postmoa* 
terfor  lom*  and  detention  of  lettere  and  pagpen^  te» 
note  to  Dunlop  v.  Munroe,  8:  VSk 
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IN  ERROR   to    Uie   District   Court  of  the 
Uniied  States  for  the  Northern  District  of 
California  to  review  a  judgment  convicting? 
Warren  E.  Price  under  U.  S.  Rev.  Stat.  §3893. 
for  depositing  in  the  mails  of  the  IJDiteii  States 
-obscene,   lewd,    and   lascivious    matter.    Af- 
Jirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs  Warren  E.  Price,  in  propria  per- 
.$07ia,  and  Burnette  O.  Haskell,  for  plaintiff 
in  error. 

Mr.  J.  M.  Dickinson,  Assistant  Attorney 
General,  for  defendant  in  error. 

Mr.  Justice  Peckham  delivered  the  opin 
ion  of  the  court: 

The  plaintiff  was  indicted  under  U.  S.  Rev. 
8tat.  §  8893.  for  depositing  in  the  mails  of  the 
United  States  obscene,  lewd,  and  lascivious 
matter.  After  trial,  he  was  convicted  and  sen- 
tenced to  eighteen  months'  imprisonment  in  the 
OHlifornia  state  prison,  and  to  pay  a  fine  of 
$500.  Upon  writ  of  error  sued  out  from  this 
court  the  record  is  now  before  us  for  review. 

The  indictment  contained  five  counts,  the 
Urst,  second,  and  fourth  of  which  charged  the 
defendant  with  giving  information  as  to  where 
obscene  matter  might  be  obtained,  and  the 
third  and  fifth  charged  him  with  depositing 
«uch  matter  in  the  mails.  Amotion  was  made 
before  trial  to  quash  all  the  countsof  theindict- 
81 2]ment,  and  it  was  granted  as  to  the  ^first, 
second,  and  fourth,  and  denied  as  to  the  third 
and  fifth  counts.  The  defendant  then  de- 
murred to  the  indictment  on  the  ground  that 
it  did  not  charge  that  the  matter  was  nonmail- 
able, nor  did  it  charge  that  it  was  obscene  or 
lewd  or  lascivious  or  of  an  indecent  character. 
The  demurrer  was  ovciruled  and  the  parties 
went  10  trial  After  his  conviction  of  the  of- 
fense stated  in  the  third  and  fifth  counts  the 
defendant  moved  in  arrest  of  judgment  on  the 
irround,  among  other  things,  that  it  was  no- 
where in  either  of  these  counts  alleged  that  the 
lx>ok  or  pamphlets,  or  either  of  them,  was  in 
fact  obscene,  lewd,  or  lascivious,  or  of  an  in- 
decent character,  and  that  they  weie  nonmail- 
able matter.  The  motion  was  overruled  and 
the  defendant  sentenced  as  above  stated. 

There  are  but  two  grounds  upon  which  the 
aufllcifncy  of  the  indictment  is  attacked;  the 
first  being  that  there  is  no  direct  allegation  in 
either  count  that  the  defendant  knew  that  the 
book  that  be  deposited  in  the  mail  was  obscene 
or  lewd  or  lascivious,  the  only  charge  being, 
as  is  claimed,  that  be  knowingly  deposited  a 
bof)k,  the  contents  of  which  were,  as  a  matter 
of  fact,  lewd  and  lascivious,  the  point  being 
the  allei;ed  absence  of  any  charge  that  he 
knowingly  deposited  a  book  which  in  fact  was 
•obscene,  lascivious,  and  lewd,  and  which  he 
knew  was  of  that  character. 

The  further  ground  is  taken  that  there  is  in 
truth  no  allegation  that  the  matter  was  obscene 
•or  lewd  or  lascivious,  but  the  indictment  con- 
tains nothing  more  than  a  mere  expression  of 
the  opinion  of  the  pleader  that  it  was  so  ob- 
-scene  as  to  be  unfit  tor  repetition  in  the  indict- 
ment. 

We  think  there  is  no  force  in  either  conten- 
tion.    The  plain  meaning  of  the  indictment  is 
that  the  defendant  deposited  in  the  mails  a 
tx>ok  which  be  knew  to  be  obscene,  and  that  in 
7i8 


truth  it  was  obscene,  and  so  much  so  as  to 
render  it  improper  and  ofifeusive  to  place  the 
same  upon  the  public  record  of  the  court.  1  he 
indictment  is  substantially  like  the  one  which 
we  held  to  be  sufficient  in  Rosen  v.  United 
States,  161  U.  S.  29  [40:  606].  The  indictment 
in  that  case,  as  it  is  set  forth  in  the  report, 
states  that  the  accused,  on  the  24th  dav  of 
A  pril,  18C8,  within  the  southern  district  of  New 
York,  "did  unlawfully,  wilfully,  and  knowing- 
ly ^deposit  and  cause  to  l)e  deposited  in  [313 
the  postofflce  of  the  city  of  New  York,  for 
mailing  and  delivery  by  the  postofHce  estab- 
lishment of  the  United  States,  a  certain  ob- 
scene, lewd,  and  lascivious  paper,  which  said 
paper  then  and  there,  on  the  first  page  thereof, 
was  entitled  *  Tenderloin  Number,  Broadway.' 
and  on  the  same  page  were  printed  the  words 
and  fif^ures  following, — that  is  to  say:  'Vol- 
ume  11.  number  27;  trademark,  1892;  by  Lew 
Rosen;  New  York!  Saturday.  April  15,  1898; 
ten  cents  a  copy,  $4.00  a  year,  in  advance;'  and 
thereupon,  on  the  same  page,  is  a  picture  of  a 
cab,  horse,  driver,  and  the  figure  of  a  female, 
together  (underneath  the  said  picture)  with  the 
word  '  Tenderloineuse,'  and  the  said  paper 
i  consists  of  twelve  pages,  minute  description  of 
I  which,  with  the  pictures  therein  and  thereon, 
would  be  offensive  to  the  court  and  improper 
to  spread  upon  the  records  of  the  court  because 
of  their  obscene,  lewd,  and  indecent  matters; 
and  the  said  paper  on  the  said  twenty- fourth 
day  of  April,  in  the  year  one  thousand,  eight 
hundred  and  ninety-three,  was  inclosed  in  a 
wrapper  and  addressed  as  folio ws,~ that  is  to 
say:  '  Mr.  Geo.  Edwards,  P.  O.  box  510.  Sum- 
mit, N.  J..' — against  the  peace  of  the  United 
.States  and  their  dignity,  and  contrary  to  the 
statute  of  the  United  States  in  such  case  made 
and  provided." 

In  that  case  we  held  that  the  general  charge 
that  defendant  unlawfully,  wilfully,  and 
knowingly  deposited  and  caused  to  be  depos- 
ited in  the  postofflce  a  certain  obscene,  lewd, 
and  lascivious  paper,  as  therein  described, 
might  not  unreasonably  be  construed  as  mean- 
ing that  the  defendant  was  and  must  have  been 
aware  of  the  nature  of  its  contents  at  the  time 
he  caused  it  to  be  put  into  the  postofflce  for 
transmission  and  delivery.  Mr.  Justice  Har- 
lan, in  delivering  the  opinion  of  the  court  in 
that  case,  said:  '*  Of  course  he  did  not  under- 
stand the  government  as  claiming  that  the 
mere  depositing  in  the  postofflce  of  an  obscene, 
lewd,  and  lascivious  paper  was  an  oflfense  un- 
der the  statute,  if  the  person  so  depositing  it 
had  neither  knowledge  nor  notice,  at  the  tirne.^ 
of  its  character  or  contents.  He  must  have  un- 
derstood from  the  words  of  the  indictment  that 
the  government  imputed  to*himknowl  [314 
edge  or  notice  of  the  contents  of  the  paper  so 
deposited.  In  their  ordinary  acceptation,  the 
words  *unlaw  fully,  wilfully,  and  knowingly,' 
when  applied  to  an  act  or  thing  done,  import 
knowledge  of  the  act  or  thing  so  done,  as  well 
as  an  evil  intent  or  bad  purpose  in  doing  such 
thing;  and  when  used  in  an  indictment  in  con- 
nection with  the  charge  of  having  deposited  in 
the  mails  an  obscene,  lewd,  and  lascivious 
paper,  contrary  to  the  statute  in  such  case  made 
snd  provided,  could  not  have  been  construed 
as  applying  to  the  mere  depositing  in  the  mail 
of  a  paper  the  contents  of  which  at  the  time 
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were  whollj  unknowa  tolhepercondeposltia^ 
tL  The  case  ii  Ibtirefore  ool  one  of  lotal 
oiiil«*loii  from  the  iDdfcimrtit  of  >□  eswDtiil 
■Trrmetil,  biil,  at  most,  one  of  Ibe  iDBCcurale 
«t  Imprrfrct  slHtcmfot  of  a  fuel;  and  audi 
itoieiDriii.  afler  virdici,  may  be  Ubeo  in  the 
liKMdei't  aeoBe  aiitborized  b;  the  word*  used, 
«*rn  if  il  lie  iidTf  rse  to  ibe  awuBed." 

Adhtincltou  ia  atienipicd  to  be  takeo  be- 
tweea  the  ficant  Catt  and  Ibe  ooe  at  bnr  for 
Ibe  mson,  u  ia  stated,  Ibat  tbe  Jodictment 
in  tbe  former  cage  contained  a  direct  charge 
tbatibedefctidaiitdid  deposit  Id  tbepoatoftlcea 
cellaln  obarene,  lewd,  and  iaacivloua  paper, 
wfaereat  Id  ibis  case  do  such  cbarfte  1«  made, 
bat  only  tbat  tbe  defendant  knowinitlr  depoa- 
llcd,  etc,  a  printed  book  and  pamphlet  "Ibe 
«baracler  of  which  Is  ao  obaccne.  lewd,  and 
laaclrious  Ibal  said  book  would  be  □fl'eniive  if 
act  fonb  In  full  In  this  tadictment."  In  other 
worda.  It  la  said  ihat  when  an  Indictment  con- 
talna  a  charge  Ihslabook  "la  ao  ohscene.  lewd, 
«Dd  lascivious"  (bat  it  would  beoffenrivetoiet 
It  forth  fn  full  In  tbe  Indlcimear.  It  Is  not 
thneliy  charged  thai  llie  book  was  In  fact  ob- 
•cene,  lewd,  or  laiclTions.  II  tskea  stronger 
«jes  than  we  possess  lo  discoTer  an;  real  and 
tDBlerial  dllTetcoce  in  tbe  meaning  of  tbe  Iwo 
^iprraslona.  The  plain  Engliab  ot  an  atle^- 
tk>D  thai  a  book  Is  so  obscene  and  Indecent  as 
In  be  ofTeDoWe.  If  act  forth  In  fnll  In  an  Indict- 
coeniand  placed  upon  tbe  records  of  the  court, 
ia  that  the  book  ia  obscene  In  fact  and  lo  the 
degree  deacribed.  No  one  denies  tbat  ibere 
«re  degrees  of  obacenll;,  any  more  ibao  that 
two  and  two  make  four,  bat  when  a  book  it 
atated  to  be  ao  obKcene  tbat  It  would  be  offen- 
3l0jBiveir  set  forth  Id  full  ioan^ladlciment. 
•ucballegatioD  Imports  a  aufDclentdegreeofob- 


nalure  of  decoy  lellers,  which  are  set  forth  in 
tbe  record,  asking  the  plalnlifT  in  error  lo  send 
him  through  the  mall  certain  books  of  tha 
ehsracler  coveied  by  Ibe  slatule,  which  the 
plaiutiH  in  error  did,  as  is  Hlleged  by  Ibe  pros- 
ecuiiOD  aod  as  has  been  found  hy  the  venlict 
ol  the  jury.  This  bas  been  held  lo  conalilule 
no  valid  ground  of  objci'iion.  Hotrn  v.  United 
Stale*,  let  U.  B.  4j  [40:  6101;  AndTeat  r. 
CniUd  Slalei,  1R2  U.  S.  430  [40:  102»], 

There  it  no  error  in  the  rteoni  and  the  Judff- 
mtnl  of  tiu  eeurt  btUtu  mutt  b»  affirmtd. 


UNITED  STATES.  Appt-.     [816 

V. 

JOSHUA  oonnAH. 

(Bee  8.  C.  Bef>oTter>s  ed.  8ie-3ei) 
Juifftntnt  for  Indian  dtpredationM. 

JudrmcDt  lor  iDdlnn  depredations  mST  be  ren- 
dered svalnat  tbe  United  Slates  alone,  under  tbe 
act  of  Harcb  S.  IWt.  wbPre  tbe  tribe  of  Indians 
to  wblcb  tbe  depredators  txlong:  cannot  be  Iden- 
tilled.  allhouah  br  tbe  aot  tbe  court  la  required 
to  deterrolne,  U  pooslble,  tbe  tribe  vbtob  com- 
mitted tbe  wrons.  and  render  Judrment  acalnst 
the  United  Biaiea  and  asalnat  sucb  tribe  when 
Mentifled. 


the  Unileil  Mlsleg  for  damages  for  ihe  destruc- 
tion of  plaiDlltf's  properly  by  the  Comaocha 
-id  Kiowa  Indiana.     Affirmed. 
Bee  aame  case  below,  £9  Ct.  G.  OT. 


cene  under  Ihe  si 

This  Indictment  is  suRlclenl  because  It  does, 
fn  fact.  coDiain  a  charge  that  the  book  waaob- 
•ceDe.  I*  the  knowledge  of  IbedefeDdant.  who 
knowingly  and  wlifullT.  wflh  sucbkoowle'lge. 
deposiied  it  In  tbe  mtfl  and  thus  violated  r 
atatute.    " 

flttbcouL .„ 

any  other  conclusion  in  regard  lo  their  mean-  o'  Seplember,  1891,  in  which  he  claimed  I 
Inf.  and  when  this  U  Ihe  cue  an  Indictment  ts  "cover  dorasgtP  for  the  destruction  of  hU 
food  enough.  property  on  Ibe  2(Hb  day  of  Jaoiiary,  1808,  by 

There  U  no  danger  of  tbe  defendant  In  such    »•>«  Comanche  and   Kiowa  lodlana.  In  amity 


caae  being  deprived  of  any  of  his  just  rlpbia   """  '"' 

*»  hoidlngtheindiclmenttobesood.     If  there    Cooke  cc  _         , ^._ 

were  any  defect  at  all  in  such  an  indictment  it  consisled  of  horses,  mares,  and  colU,  of  the  al- 


Rith  lbs  United   Statca,  at   Indian   creek.  In 
ounlT,  Texas.     Tbe  property  destroyed 
d  of  Dorses.  mar~  — -■—■--  -•.1.--1 
•hoold,  a*'was'slaied"in   Tbe' Jioaitn>oK"beVe-    leged  valtie  of  $1,890. 

rrrted  atier  verdict  as  one  of  form  under  U.  "be  government  Bled  an  answer  to  such  pe- 
Bev.  Bial.  ft  1030,  providing  that  Ibe  pro-  ""«">-  ">  "'■''^l'  '^  d"f«l  Mcli  "d  e'er?  ""e- 
OMdlngson  an  indictment  found  by  a  grand  gallon  therein  contained  The  case  was  duly 
Jorylp^Qydi»lrict,clr<.ult,orotheteourloftbe  tried  before  tbe  court,  which  found  as  facta 
United  stales  shall  not  be  affecied  '"by  reason  that  the  claimant  was  at  the  lime  of  the  loss  of 
of  any  defect  or  imperfecllon  In  matter  of  his  property,  and  everilnce  has  been,  a  cIIImo 
form  only  which  ahall  not  lend  to  tbe  prelu-  ■*'  '*'"  Cnlred  Hlatea,  and  that  In  Ihe  year  1868 
dice  of  tbe  defendant  "  *>«  wm  "le  owner  of  tbe  property  described  In 

One  further  ground  for  a  reversal  la  made  by  his  petition,  and  that  It  was  of  the  total  value 
coanael  for  plalnlift  ia  error.  Il  sppesrsfrom  "'  #1.880:  H'*'  "  was  destroyed  or  taken  from 
Ibe  bill  of  eicepllons  tbnt  the  Eovernmetit  in-  •>'™  'T  Indiana  bel')neinit  lo  tbe  Indian  tribes, 
ipector  who  Inalisaled  the  prrwecution  in  this  "  Ihe  lime  in  amity  with  Ibe  United  Slaiea, 
caae  bad  been  Informed  thai  Ibe  slatule  was  "•!  '•>«  depredation  was  without  Just  cause  or 
being  Tiohited.  and  for  Ihe  purpose  of  disoov-  provocation  on  the  pari  of  claimant,  and  Ibat 
•ring  tha  fK^whetber  or  not  Ihe  plaintiff  Id  no«.-^.  to  Indian.  <md  Indian  trtb„,  thrir 
emrwas  engaged   in  aucb  violMion.  thy  In-    uatv  <milriiihU:)«ri»attUmanatontn*afrOum. 
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Supreme  Court  of  tqe  United  State& 


Oct.  Tebm, 


it  did  not  appear  at  the  time  of  the  depreda 
tion  that  vluj  lodian  troubles  existed;  that  no 
part  of  the  property  included  in  the  computa 
tioD  had  been  returned  or  paid  for.  upon 
these  findings  the  court  decided  as  conclusions 
of  law  that  the  plaintiff  was  entitled  to  recover 
from  the  United  States  the  value  of  the  prop- 
erty, $1,390;  and  that  his  petition  as  against 
the  Comanche  and  Kiowas  should  be  dismissed. 
Judgment  was  accordingly  entered  against  the 
31  7]United  States  for  the  sum  named  and^for 
a  dismissal  against  the  Indians.  A  motion  by 
the  United  States  for  a  new  trial  was  overruled, 
and  thereafter  an  appeal  was  allowed  to  this 
court.  Reported  below  in  29  Ct.  CI.  97. 
The  appellant  assigns  for  errors  of  fact: 

(1)  That  the  court  erred  in  finding  that 
claimant's  property  was  taken  or  destroyed  by 
Indians  belonging  to  Indian  tribes  at  the  time 
in  amity  with  the  United  States. 

(2)  In  finding  that  the  depredation  was  com- 
mitted without  just  cause  or  provocation  on 
the  part  of  the  claimant  or  his  agent. 

(8)  In  finding  that  it  does  not  appear  that 
any  Indian  troubles  existed  at  the  time  of  the 
depredation. 

Errors  of  law  are  assigned: 

(1)  That  the  court  erred  in  its  conclusion  of 
law  that  the  claimant  should  recover  from  the 
United  States  the  sum  of  $1,890;  and, 

(2)  It  erred  in  entering  judgment  against  the 
United  States. 

Messrs.  Alexander  Porter  Morse  and 

(Piarles  B.  Howry,  Assistant  Attorney  General, 
for  appellant. 
Mr.  John  Wharton  Clark  for  appellee. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  the  court: 

There  is  here  but  a  single  question  for  this 
court  to  review,  and  that  relates  to  the  right  of 
the  court  of  claims  to  render  judgment  against 
the  United  States  alone  under  the  Indian  depre- 
dation act  where  the  tribe  of  Indians  to  which 
the  depredators  belong  cannot  be  identified, 
and  such  inability  is  stated  and  judgment  ren- 
dered against  the  United  States  only. 

The  act  in  question  is  entitled,  '*An  Act  to 
Provide  for  the  Adjudication  and  Payment  of 
Claims  Arising  from  Indian  Depredations/' 
approved  March  8, 1891.  (26  Stat,  at  L.  851, 
chap.  538). 

Under  that  act  jurisdiction  is  conferred  upon 
the  court  of  claims  to  inquire  into  and  finally 
adjudicate,  in  the  manner  provided  in  the  act, 
first,  all  claims  for  the  property  of  citizens  of 
the  United  States  taken  or  destroyed  by  Indians 
3 1  Sl^belonging  to  any  band  or  tribe  or  nation 
In  amity  with  the  United  States,  without  just 
cause  or  provocation  on  the  part  of  the  owner 
or  agent  in  charge,  and  not  returned  or  paid 
for. 

The  2d  section  of  the  act  waives  all  ques- 
tions of  limitation  as  to  the  time  and  manner  of 
presenting  such  claims,  provided  that  no  claim 
accruing  prior  to  July  1,  1865,  is  to  be  consid- 
ered by  the  court  unless  the  claim  shall  be  al- 
lowed or  has  been  or  is  pending,  prior  to  the 
passage  of  the  act.  before  Congress  or  before 
the  oUier  oflicers  named  therein. 

The  8d  section  provides  that  all  clainas  shall 
be  presented  to  the  court  by  petition,  settiag 
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forth  the  facts  upon  which  such  claims  are 
based,  "the  persons,  classes  of  persons,  tribe- 
or  tribes,  or  band  of  Indians  by  whom  the  al- 
leged illegal  acts  were  committed,  as  near  a» 
may  be,  the  property  lost  or  destroyed,  snd  the- 
value  thereof,  and  any  other  facts  connected 
with  the  transactions  and  material  to  the  proper 
adiudication  of  the  case  involved." 

The  4th  section  provides  for  service  of  the- 
petition  upon  the  Attorney  General  of  the 
United  Spates,  and  makes  it  his  duty  to  appear 
and  defend  "the  interests  of  the  government 
and  of  the  Indians  in  the  suit."  It  provider 
for  the  filing  of  a  proper  plea  by  the  Attorney 
General,  and  that  in  case  of  his  neglect  to  d<^ 
so  the  claimant  may  proceed  with  the  case,  but 
he  "shall  not  have  judgment  for  his  claim  or 
for  any  part  thereof  unless  he  shall  establish 
the  same  by  proof  satisfactory  to  the  court." 

The  5th  section  provides,  among  other  things, 
"that  the  court  shall  determine  in  each  case- 
the  value  of  the  property  taken  or  destroyed  at 
the  time  and  place  of  the  loss  or  destruction,, 
and,  if  possible,  the  tribe  of  Indians  or  other 
persons  by  whom  the  wrong  was  committed, 
and  shall  render  judgment  in  favor  of  the 
claimant  or  claimants  against  the  United  States, 
and  against  the  tribe  of  Indians  committing  tht 
wrong,  when  meh  can  be  identified." 

The  6th  section  provides  that  the  amount  of 
the  judgment  rendered  against  any  tribe  of 
Indians  shall  be  charged  against  the  tribe  bj 
which  or  by  the  members  of  which  the  court 
shall  find  that  the  depre<iation  was  committed, 
and  shall  be  ^deducted  and  paid  in  the  [311^ 
following  manner:  "First,  from  annuities  doe 
said  tribe  from  the  United  States;  second,  if  do 
annuities  are  due  or  available,  then  from  anr 
other  funds  due  said  tribe  from  the  United 
States,  arising  from  the  sale  of  their  lands  or 
otherwise;  third,  if  no  such  funds  are  due  or 
available,  then  from  any  appropriation  for  tbe 
benefit  of  said  tribe  other  than  appropriationa 
for  their  current  and  necessary  support,  sub- 
sistence, and  education;  and  fourth,  if  no  such 
annuity,  fund,  or  sppropriation  is  due  or  avail- 
able, then  the  amount  of  the  judgment  shall 
be  paid  from  the  Treasury  of  the  United  Stateii 
Frovided,  That  any  amount  so  paid  from  the 
Treasury  of  the  United  States  shall  remain  a 
charge  against  such  tribe,  and  shall  be  do- 
ducted  from  any  annuity,  fund,  or  appropria- 
tion hereinbefore  designated  which  may  heie- 
after  become  due  from  the  United  States  te 
such  tribe." 

The  8th  section  provides  "that  immediately 
after  the  beginning  of  each  session  of  Coogrese 
the  Attorney  General  of  the  United  States  shall 
transmit  to  the  Congress  of  the  United  Stalee 
a  list  of  all  final  judgments  rendered  in  pur- 
suance of  this  act  in  favor  of  claimaots  and 
against  the  United  States,  and  not  paid  as  hera- 
inbefore  provided,  which  shall  thereupon  be 
appropriated  for  in  the  proper  approp^atioD 
bill." 

The  10th  section  provides  for  an  appeal  by 
the  claimant  or  the  United  States  or  tbe  tribe 
of  Indians,  or  other  party  thereto  interested  ia 
any  proceeding  brought  "under  the  provisiooa 
of  the  act. 

The  scheme  of  the  act  Is  to  provide  payment 
to  the  citizen  for  property  destroyed  under  tbe 
circumstances  stated  in  tbe  Ist  sectioo,  and 
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wbere  the  Indians  can  be  identified  to  make 
tl  e  n,  tb rough  the  funds  coming  to  them  from 
the  government,  pay  back  to  it  the  amount  it 
Mys  by  reason  of  the  property  so  destroyed. 
we  thfnk  the  iiahility  of  tl  e  government  to 
IMty,  upon  proof  of  the  facts  set  forth  in  the 
Ist  section,  was  not  intended  to  be  dependent 
upon  the  ability  of  the  claimant  to  identify  the 
particular  till  e  of  ( r  the  indivif^uallndianswho 
committed  the  depredaiions.  If  the  Identifica- 
tion could  be  miidc  they  were  to  repay  the  gov- 
d20Jernment,  *but  the  indemnification  of  the 
citizen  was  not  to  be  dependent  upon  that  fact. 

Wliea  this  case  was  before  the  court  of 
claims  it  received  the  very  careful  attention  of 
ihat  court,  and  scarcelv  anything  can  be  added 
to  its  well-considered  opinion  delivered  by 
Judge  Nott  in  directing  judgment  against  the 
United  States  and  dismissing  the  petition 
•gainst  the  Comanche  and  Kiowa  Indians. 

In  conferring  jurisdiction  in  this  class  of 
cases  upon  the  court  of  claims,  it  will  be  seen 
that  Congress  conferred  it  in  regard  to  all 
claims  for  property  of  citizens  of  the  United 
States  taken  or  destroyed  by  Indians  belong- 
ing to  any  band,  tribe,  or  nation  in  amity  with 
the  United  States,  without  just  cause  or  prov- 
ocation on  the  part  of  the  owner  or  agent  in 
charge.  So  long  as  the  depredations  were 
committed  upon  the  property  of  citizens  of  the 
United  States,  and  by  Indians  in  amity  with 
the  government,  without  just  cause,  etc.,  ju- 
risdiction and  authority  to  inquire  into  and 
finally  adjudicate  upon  such  claims  was 
granted  to  the  court.  This  broad  ground  of 
jurisdiction  would,  unless  circumscribed  by 
the  subsequent  provision  of  the  art,  permit  an 
ari judication  against  the  United  States  alone. 
There  is  nothing  in  any  other  portion  of  the 
act  which  provides  in  terms  for  joining  as  co- 
defendants  with  the  United  States  the  tribes 
or  bands  of  Indians  by  whom  the  alleged  ille- 
gal acts  were  committed.  The  8d  section  of 
the  act  merely  provides  for  the  contents  of  the 
petition,  and  by  such  section  it  is  made  the 
duty  of  the  petitioner  to  state  in  his  petition 
*'the  persons,  classes  of  per>ons.  tribe  or  tribes, 
or  band  of  Indians  by  whom  the  alleged  illegal 
acts  were  committed,,  as  near  as  may  be."  etc. 
This  is  for  the  obvious  purpose  of  givine  some 
notice  to  the  government  of  the  alleged  facta 
upon  which  the  claim  is  based  so  that  the 
proper  defense,  if  any  exist,  may  be  made  to 
the  claim. 

Section  4,  among  other  things,  grants  the 
right  to  any  Indian  or  Indians  interested  in  the 
proceedings  to  appear  and  defend  bv  an  attor- 
ney employed  by  such  Indian  or  Indians,  with 
the  approval  of  the  Commissioner  of  Indian  Af- 
32 1 J  fairs.  *if  he  or  they  so  choose  to  do;  but 
if  no  such  appearance  is  made,  it  still  remains 
the  primary  duty  of  the  Attorney  General,  un- 
der the  provisions  of  the  same  4th  section,  to 
appear  and  defend  the  interest  of  the  govern- 
ment and  of  the  Indians  in  the  suit,  and  no 
claimant  can  have  judgment  for  his  claim  or 
any  part  thereof  unless  be  shall  establish  the 
same  by  proof  satisfactory  to  the  court. 

Taking  into  consideration  that,  by  the  5th 
aection,  it  is  the  duty  of  the  court  to  determine 
In  each  case,  "if  possible,  the  tribe  of  Indians 
or  other  persons  by  whom  the  wrong  was  com- 
mitted, and  to  render  judgment  in  favor  of  the 
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claimant  or  claimants  against  the  United  Statea 
and  against  the  tribe  of  Indians  committing 
the  wrong,  when  such  can  be  identified,"  it 
maybe  fairly  claimed  that,  reading  all  the  pro- 
visions together,  the  act  makes  it  necessary, 
when  known,  to  join  with  the  United  States 
the  Indians  or  tribe  of  Indians  by  whom  tho 
illegal  acts  are  alleged  or  are  supposed  to  have 
been  committed.  Although  the  4th  section 
provides  for  the  defense  of  the  claim  by  the 
law  officer  of  the  government  under  any  cir- 
cumstances, yet  as  the  interest  of  the  Indiana 
is  embraced  in  the  inquiry  before  the  court 
because  of  their  liability,  to  a  judgment  against 
them,  if  identified,  and  to  a  payment  of  that 
judgment  out  of  the  annuities  or  otherwise  aa 
provided  for  in  the  6th  section,  it  is  proper  to 
allow  them  to  appear  and  defend  also  by  their 
own  attorney.  But  the  5th  section  provides 
for  judgment  in  favor  of  claimant  and  against 
the  United  States  in  any  event,  where  the 
property  of  a  citizen  has  been  destroyed  under 
the  circumstances  provided  in  the  statute,  but 
only  against  the  tribe  of  Indiana  committing 
the  wrong  "when  such  can  l>e  identified,"  and 
of  course  it  follows  that  if  they  cannot  be 
identified  no  judgment  can  go  against  them. 
The  United  States  would  then  be  left  as  alone 
responsible  for  the  property  destroyed  pro- 
vided the  proofs  were  of  the  character  men- 
tioned in  the  1st  section  of  the  act;  that  is,  the 
claimant  would  be  bound  to  prove  that  he  was 
a  citizen  of  the  United  States  at  the  time  of  the 
taking  or  destruction  of  his  property;  that  it 
had  l^n  taken  bv  Indians  belonging  to  some 
band  or  tribe  or  *nation  in  amity  with  [322 
the  United  States,  without  just  cause  or  provo- 
cation on  the  part  of  the  owner  or  agent  in 
charge,  and  that  it  had  not  been  returned  or 
paid  for. 

Unless  it  can  be  asserted  that  it  is  impossible 
to  make  out  a  cause  of  action  for  such  de- 
struction of  property  by  the  class  of  Indians 
mentioned  in  the  1st  section,  without  identify- 
ing such  class  as  mentioned  in  the  5th  section, 
we  cjin  see  no  objection  to  a  recoveiy  against 
the  United  States  alone  In  this  case.  We  do 
not  think  that  it  is  impossible  to  prove  facts  .of 
the  nature  set  forth  in  the  1st  section,  although 
they  may  have  occurred  under  such  circum- 
stances as  to  prevent  identification  of  the  par* 
ticular  tribe  or  band  of  Indians  committing 
the  illegal  act.  The  circumstances  of  the  case 
might  show  beyond  any  reasonable  doubt  that 
the  property  had  been  destroyed  by  Indians; 
that  it  was  at  the  time  so  situated  with  regard 
to  various  bands  of  Indians,  all  of  whom  were 
in  amity  with  the  United  States,  as  to  make  it 
impossible  to  identify  the  particular  band  to 
which  the  Indians  belonged  who  committed 
the  depredation,  but  that  from  the  facts  it 
could  not  be  successfully  questioned  that  the 
Indians  of  one  or  the  other  of  these  bands  had 
committed  the  depredation.  Under  such  cir- 
cumstances we  think  the  claimant  would  bring 
his  cause  within  the  provisions  of  the  act  in 
question.  He  would  have  proved  that  his 
property  had  been  destroyed  by  Indians  be- 
longing to  s  band  or  tribe  in  amity  with  the 
United  States,  but  which  of  several  bands  of 
that  description  he  would  be  unable  to  iden- 
tify. Consequently  the  judgment  would  go 
against  the  United  States,  but  not  against  any 
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particular  band  because  of  the  failure  of  the 
proof. 

We  think  after  a  careful  examination  of  the 
whole  act  that  the  court  of  claims  was  right  in 
entering  judgment  against  the  United  States 
alone.  The  claimant  having  died  pending  the 
suit,  the  question  as  to  the  appointment  and 
appearance  of  an  administrator  may  be  dealt 
with  in  the  court  of  claims. 

The  judgment  of  t/iat  court  is  therefore  of- 
firmed. 


323]  RUFUS  E.  GRAVES,  Plff.  in  Err., 

V, 

UNITED  STATES. 

(See  S.  C.  Reporter*8  ed.  333-380.) 

False  entries  in  bank  reports. 

Entries  of  OTerdraf  ts  under  the  headioflr  **Loan8 
and  dlecounts"  In  a  report  as  to  tbe  condition  of 
a  national  banic,  when  they  were  made  by  depos- 
itors wbo  had  permission  to  maketbem  under  ar- 
rangements with  tbe  proper  managrers  of  tbe 
bauk  for  credit,  are  not  false  entries  under  U.  8. 
Bov.  Stat.  1 5209,  when  made  in  good  faitb  and  in 
the  belief  of  tbe  right  to  make  tbem. 

[No.  81.] 

Arg^ied  January  4, 6,  1897.    Decided  February 

16,   1897. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Iowa  to  review  a  judgment  of  that  court  con - 
▼icting  Rufus  E.  Graves  under  U.  S.  Rev.  Stat. 
§  5209,  of  makinc^  false  entries  in  reports  of 
the  condition  of  the  Commercial  National 
Bank  of  Dubuque,  of  which  he  was  president. 
Reversed,  and  cause  remanded  for  a  new  trial. 

See  same  case  below,  53  Fed.  Rep.  634. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  C.  Cole  for  plaintiff  in  error. 

Mr.  Edward  B.  Whitney,  Assistant  At- 
torney General,  for  defendant  in  error. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  in  the 
United  States  district  court  for  the  northern 
district  of  Iowa,  under  U.  S.  Rev.  Stat,  g  5209, 
of  making  false  entries  in  certain  reports  in  re- 
card  to  the  condition  of  the  Commercial  Na- 
uonal  Bank  of  Dubuque,  of  which  he  was 
president 

The  indictment  contained  sixteen  counts, 
all  but  six  of  which  were  taken  from  the  jury. 
the  remaining  counts  being  the  fourth,  fifth, 
•eTenth,  eighth,  ninth,  and  tenth. 

The  fourth  and  seventh  counts  relate  to  the 
Biakingof  alleged  false  entries  in  the  returns 
made  respectively  on  the  5ih  days  of  August 
and  October,  1887.  Those  counts  (each  relat- 
ing to  one  of  the  two  returns)  charged  that  the 
plaintiff  in  error  falsely  understated  the 
amount  of  overdrafts  paid  by  the  bank  and  re- 

Note.— ul«  to  llahHiUi  of  bank  for  general  dejx>8itf, 
note  to  Planter^fl  Bank  v.  Union  Bank,  21: 473. 

A8  to  fpeeial  depoeUf^  refpornHbHity  of  bank  for^ 
note  to  First  Nat.  Bank  v.  Orabam,  25: 760. 
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raaining  unpaid  to  it  on  the  date  mentioned  i|i 
the  count. 

*The  ninth  and  tenth  counts  relate  to[324 
the  same  reports,  and  each  count  charges  that 
the  plaintiff  in  error  falsely  overKtated  the 
amount  of  loans  and  discounts  which  the  bank 
had  made  and  which  stood  on  its  books  at  the 
date  mentioned,  the  claim  in  fact  being  that,  as 
to  the  sum  of  about  $20,000  contained  in  the 
item  of  "loans  and  discounts,"  the  return  was 
a  false  statement. 

Tlie  point  in  dispute  is  in  regard  to  which 
heading  of  the  returns  the  items  amounting  to 
about  $20,000  should  have  been  placed  under; 
whether  they  should  have  been  treated  as  over- 
drafts or  as  loans  and  discounts. 

The  proof  regarding  these  four  counts  shows 
that  there  are  in  substance  two  charges  of 
making  false  entries  under  the  two  heads  of 
"overdrafts"  and  "loans  and  discounts"  in  the 
returns  dated  respectively  August  and  October. 
1887. 

Thefifth  and  eighth  counts  relate  totbemak* 
ing  of  entries  alleged  to  have  been  false  in  the 
returns  for  the  same  two  quarters,  and  relating 
to  the  liabilities  of  the  directors,  it  being 
therein  charged  that  those  liabilities  were 
stated  in  each  report  at  a  sum  much  less  than 
the  actual  fact  required  it. 

The  plaintiff  in  error  having  been  duly  ar- 
raigned upon  the  indictment  pleaded  not 
guilty,  and  was  placed  on  trial  at  a  term  of 
the  district  court  for  the  northern  district  of 
Iowa,  eastern  division,  held  in  December.  1892, 
and  was  convicted  upon  the  counts  above  men- 
tioned. 

In  tbe  course  of  the  trial  and  for  the  pur- 
pose of  proving  tbe  guilt  of  the  accused  under 
the  fourth  count,  the  government  gave  eyi- 
dence  that  from  the  books  of  the  bank  there 
appeared  under  the  head  of   loans  and  dis- 
counts, on  August  1.  1887.  the  sum  of  $490,- 
138.78;  that  the  plHintiff  in  error  was  the  presi- 
dent of  the  bank  and  as   such    signed    the 
quarterly  report  to  the  comptroller  of  the  cur- 
rency as  to  the  condition  of  the  bank  at  the 
time  last  named;  that  under  the  head  of  loans 
,and  discounts  he  placed  in  the  report  to  the 
comptroller  the  sum  of  $551,048  60.  which,  as 
is  seen,  is  an  increase  of  about  $60,000  over  the 
amount  as  shown  by  the  bank's  books  on  that 
date.     One  of  the  items  going  to  make  up  this 
increase  was  the  sum  of  $20,465,  and  this  sum 
was  *part  of  asum  of  $23,413.38  appear-[32IS 
ing  in  the  bank's  books  to  have  been  drawn  out 
by  certain  depositors  in  excess  of  the  amounts 
appearing  in  such  accounts  to  their  credit.     In 
this  way  it  appeared  on  the  t>ooks  of  the  bank 
that  there  were  overdrafts,  on  the  above  dale, 
to  the  extent  of  $23,413.38.    In  tbe  return  to 
the  comptroller  the  amount  of  overdrafts  was 
stated  to  have  been,  at  the  close  of  business  on 
the  1st  of  August.  1887.  $2,948.38.  when  in 
truth,  as  is  alleged,  it  was  the  sum  above 
named.  $23,413.38.    The  amount  taken  from 
the  above  item  of  overdrafts  was  placed  by  the 
plaintiff  in  error  in  the  same  report  under  the 
head  of  loans  and  discounts,  thus  increasing 
that  sum  by  that  amount.    Other  items  were 
placed  under  that  heading  so  as  to  make  up 
the  difference  between  the  $490,000  and  the 
$551,000  as  above   stated.    The  government 
claims  the  plaintiff  in  error  hid  no  right  to 
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take  those  items  amounting  to  over  $20,000 
from  the  heading  "overilrAft8**and  place  thorn 
under  that  of  "loans  and  discounts/' and  that 
an  intentional  act  of  that  kind  was  in  violation 
of  the  statute,  if  meant  to  deceive.  The  plain- 
tiff in  error  urged  that  he  had  the  legal  right 
to  do  as  he  did,  and  upon  being  called  to  the 
witness  stand  he  testified  substantially  as  fol- 
lows: 

* 'Certain  oyerdrafts  were  classified  and  were 
put  in  the  reports  as  loans  and  discounts,  be- 
cause the  different  persons  making  such  over- 
drafts had  spoken  to  the  managers  of  the  bank 
and  obtained  permission  to  make  the  same. 
Those  overdrafts  which  bad  not  been  arranged 
for  were  reported  as  overdrafts.  Those  that 
were  included  in  loans  and  discounts  were  ac- 
counts that  had  been  arranged  for  and  permis- 
sion asked  to  overdraw.  In  other  accounts 
treated  as  overdrafts  were  those  where  the  per- 
son drew  his  check  in  advance  without  asking 
permission,  and  when  this  was  done  it  was 
treated  as  /in  overdraft.  Where  they  asked 
permission  to  overdraw  and  such  permission 
was  granted  it  was  classified  as  a  loan.  The 
overdraft  made  upon  permission  of  the  bank 
was  treated  as  a  loan.  The  reports  severally 
contained  the  overdrafts  treated  as  a  part  of 
the  loans  and  discounts,  while  the  others  were 
claA>>ed  in  the  reports  as  overdrafts.  (The  wit- 
d20]ness  names  the  persons  *whose  accounts 
were  mcluded  in  the  loans  and  discounts,  and 
each  of  whom  had  permission  and  had  arranged 
for  the  overdraft;  also  the  names  and  amounts 
of  those  whose  accounts  were  overdrawn.) 

"All  these  matters  were  brought  before  the 
board  in  detail.  Explanations  of  the  permis- 
sion to  OYerdraw  were  made  to  the  board  at 
their  meetings.  Each  and  all  those  accounts 
included  in  the  loans  and  discounts  had 
permission  to  overdraw  and  had  arranged 
therefor.  A  classified  list  of  overdrafts,  show- 
ing the  book  loans  and  overdrafts  proper,  were 
laid  before  the  directors  at  each  of  their  meet- 
ings. A  loan  in  the  form  of  an  overdraft  ac- 
count was  classified  as  bock  loan  and  the  others 
as  oyerdrafts.  They  were  presented  to  the  di- 
rectors in  two  lists;  one  headed  as  book  loans 
and  the  other  as  overdrafts,  and  in  this  way 
they  were  presented  to  the  board  of  directors 
at  each  of  their  meetings.  Those  persons  hav- 
ing book  loans  were  granted  them  for  differ- 
ent reasons.  The  book  loans  were  made  to 
parties  who  had  been  to  the  bank  and  made  ar- 
rangements to  overdraw.  The  overdrafts  were 
where  checks  were  presented  and  paid  without 
any  arrangement  or  authority  for  the  drawers 
to  overdraw  their  accounts.  Where  an  account 
bad  been  overdrawn  at  first  without  permis- 
sion, and  parties  thereafter  made  arrangement 
for  its  continuance  for  a  few  days,  It  was 
classed  under  the  heading  book  loans." 

Explanations  of  his  action  were  given  in  re- 
gard to  the  other  items  in  the  report  to  the' 
comptroller,  making  up  the  |60.000  increase 
of  loans  and  discounts,  the  sufficiency  of  which 
it  is  not  necessary  here  to  discuss.  It  appears 
from  the  reasons  stated  by  the  plaintiff  in  er- 
ror for  changing  the  amounts  of  "loans  and 
discounts"  and  "overdrafts,**  that  the  items 
making  up  the  |20,000  were  regarded  by  him 
as  a  loan  by  the  bank,  and  not  an  overdraft; 
and  although  it  appeared  from  an  ezaminatloo 
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of  the  individual  accounts  of  depositors io  the 
bank,  that  more  money  had  been  drawn  by 
certain  of  them  than  stood  to  their  credit  on 
the  books  of  the  bank,  yet  he  thought  this  did 
not  necessarily  show  that  the  excess  of  the 
draft  over  the  amount  of  the  credit  was  an  over- 
draft, but  that  when  the  overdrafts  had  been  ar- 
ranged for  by  the  'depositors  with  the[327 
managers  of  the  bank  and  consent  been  given 
by  them  that  such  overdrafts  should  be  made 
and  would  be  honored  to  the  amount  agreed 
upon,  such  a  transaction  amounted  to  a  loan, 
and  not  an  overdraft.  Under  these  circum- 
stances the  court  charged  the  jury,  among 
other  things,  as  follows: 

"The  further  question  remains  as  to  this 
'loans  and  discount'  entry  in  the  report  to  the 
comptroller.  Did  the  defendant  make  a  false 
entry  in  such  report,  when  he  entered  as  'loans 
and  discounts'  the  further  sum  of  $20,465, 
which  he  has  testified  before  you  is  composed 
of  part  of  the  overdrafls  that  day  shown  by 
the  books  of  the  bank  to  exist  in  the  accounts 
of  various  depositors  whose  names  he  has 
given  you?  It  will  be  convenient  to  consider 
this  question  in  connection  with  the  further 
charge  in  the  indictment,  with  reference  to 
said  report  of  August  1.  1887,  that  defendant 
made  a  false  entry  in  said  report  as  to  over- 
drafts. 

"The  proof  shows  that  the  amount  of  over- 
drafts entered  in  said  report  was  the  aggregate 
of  $2,948.38,  and  defendant  has  testified  be- 
fore you  that  the  aggregate  overdrafts  upon 
that  day,  as  shown  by  the  books  of  the  bank, 
was  the  sum  of  $23,413.38,  so  thai  the  books 
of  the  bank,  at  the  close  of  business  on  Au- 
gust 1,  1887,  show  an  aggregate  of  overdri^ta 
in  excess  of  that  entered  in  said  report  of 
$20,463.  In  other  words,  while  the  books  of 
the  bank,  in  the  progress  of  their  regular 
keeping  from  day  to  day,  showed  the  accounts 
of  the  depositors  to  be  then  overdrawn  in  the 
aggregate  of  $23,413.38,  the  entry  in  there- 
port  to  the  comptroller  as  to  the  condition  of 
overdrafts  that  day  was  $20,465,  less  than 
shown  by  the  books,  and  the  entry  in  such  re* 
port  was  the  sum  of  $2,948.88. 

"Tou  will  have  noticed  that  this  difference 
($20,465)  is  the  exact  amount  which  defendant 
testifies  he  entered  from  or  took  from  the 
overdraft  account  of  the  books  of  the  bank, 
and  put  into  the  entry  in  the  report  as  to 
Moans  and  discounts.'  And  the  matter  may 
be  thus  stated:  If  defendant  rightly  did  this,— 
that  is,  if  in  so  doing  he  made  a  report  to  the 
comptroller  of  the  true  condition  oi  thebank» 
— he  did  not  then  make  a  false  entry  in  theee 
particulars.  But  if  the  entry  in*reporting[328 
the  overdraft  that  day  as  $2,948.88,  instead  of 
$28,413.3$,  was  not  a  truthful  entry,  then,  it 
would  naturally  follow  that  the  entry  in  the 
'loans  and  discounts'  of  said  $20,465  of  over- 
drafts was  also  not  a  truthful  entry.  For  thia 
sum  of  $20,465  of  overdrafts  could  not  have 
been  truthfully  entered  in  both  overdrafts  and 
loans  and  discounts.  In  which  did  a  truthful 
entry  of  the  condition  of  the  bank  require  it 
to  be  entered? 

"Now,  there  is  no  difficulty  in  understand- 
ing what  an  overdraft  is.  There  is  no  conflict 
in  the  testimony  on  this  point.  The  books  of 
the  bank  as  testified  to  by  defendant  and  by  all 
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the  wltnenee,  and  u  tfaemelTes  Id 
before  you,  ibow  that  aa  overiln 
wheneTer  a  depoiltor  o*en]rawt  ib< 
of  bU  deposIL  I  deposll  Id  a  bai 
■abject  to  be  checked  out,  I  con 
check  it  out.  Aod  wheneTer  the  b 
zaj  checks  paid  bv  the  bank  ei 
amount  of  the  fuuda  I  have  dep 
overdraft  occurs  In  mj  account,  t 
OTerdrafI  la  the  amount  the  bank 
paid,  over  and  beyond  the  amount  I 
poHJied. 

"Where,  tbea.  In  the  report  to  the 
ler  should  these  overdrafts  appearT 
And  upon  looking  at  the  report  ml 
complroller  that  it  contains  a  bead! 
'OverdrafiB,'  This  beading  is  'ot 
pialnlj  and  simplr  and  witbout  m( 
drafts.'  Thii  ii  the  form  t/it  compt 
preter^ied  and  tthich  il  wot  tht  duty 
fendant  to  foUow  and  to  enter  eorr 
trvilifuU]/  ahMneter  fit  madtan  entry 
port  vtitK  regard  to  tie  eondiOon  of  t> 
ttOMrdrafU. 

"CouDsei  for  defendant  have  argn 
that  ao  overdraft  is.  In  fact,  a  loan, 
therefore,  the  defeodant  waa  justifl 
eluding  'overdratta'  In  'loans  and  d 
But  the  comptroller  demanded  that 
ihould  report  'overdrafu'  In  one  pli 
report,  as  well  aa  'loans'  Id  auolt 
Defendant  assumed  to  report  'overdn 
be  make  a  true  entry  tbereoft  No 
tloD  on  the  report  advises  tbe  compti 
the  entrf  aa  to  'overdrafts'  la  an  tm 
iacomplele  entry  as  to  'overdrafts 
exIatlDg  at  the  time  tbe  report  aaium 
them, 

S29]»"There  Ii  do  Beparateheadto[ 
drafts  arranged  for"  In  the  report." 

The  effect  of  thia  charge  wa*  ti 
Jury  in  au balance  that  the  plalniiS  fn 
required  by  tbe  law  to  place  under  lb 
"overdrafts"  the  full  aum  which 
books  abowed  bad  been  drawn  out  b 
positors  of  the  bank  over  and  i 
amouDts  which  they  htui  severally 
therein;  that  a  failure  to  do  this  wai 
to  comply  with  the  law,  and  that  a  t 
any  portion  of  such  excess  from  the 
"overdrafts"  to  tbe  heediog  "loans 
couDta"  wee  tbe  making  of  a  false  e 
under  tbe  Keueral  directions  of  tbe  i 
Inteutlooally  and  wilfully  made.  It  i 
latlon  of  tbe  statute  and  a  crime  01 
of  tbe  plaiDiiff  in  error.  It  took  ai 
the  Jury  the  right  to  even  conalder, 

auestlon  of  Intent,  tbe  explaaatloD 
ke  plaintiff  in  error  for  bis  changing 
000  Item  from  under  tbe  heeding  "o\ 
to  that  of  "loans  and  discounts?" 

It  tbe  Jury  believed  tbe  testimony 
the  plaintiff  In  error  in  regard  to  the 
tnenta  which  bad  been  made  by  certt 
Itora  In  the  bank  with  Its  proper  ma 
clve  them  credit  at  the  bank  for  a  Is 
UiaD  appeared  ou  the  credit  side  of 
counts,  up  to  a  certain  amount  and 
ttiv  time,  and  If  under  such  clrcums 
pialnll&fn error  made  tbe  entries  In) 
Kudin  the  belief  of  bir  right  so  todo, 
not  falae  entries  within  the  meanin 
atatute,  and  be  wta  not  guilty  of  a 
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'  tn  making  them.  Tbe  charge  of  tfaa 
I  Judge  siitetantiatty  took  away  Ibia  de- 
ad held  the  plaiotfff  In  error  guilty  if 
iringly  aod  wilfully  placed  the  alleged 
kfls  under  the  heading  of  loans  and  Bia- 

a  fact  about  wblch  there  was  no  dis- 
[Doriog  thereby  tbe  right  of  the  plaintiff 
'  to  have  tbe  iury  pass  upon  theqaestioa 
T  Ibey  had  been  arranged  for  to  good 
a  demand  loans.  This  evidence  had 
rilyaprejudiclal  effect  upon  tbe  defend- 
Lb  regard  to  tbe  oihet  counts  (fifth  and 

of  tbe  indictment. 

tbiuk  the  court  erred  In  the  above[330 

and  iiie  judgment  mutt  therefore  be  re- 
aod  the  cause  remanded  with  lutruc* 
I  grant  a  new  trial. 

lustice  Hftrl 
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eat  Is  not  to  t>e  colleoted  from  tbe  sovorn- 
lu  ttie  abaenoe  of  lausuave  apootallr  pn>- 
:  torlisparmeoL 

lowanoe  of  board  rates.  Instead  of  oontiact 
br  ttie  net  of  CoDgreaa  of  Vebruarr  18. 
1  favor  of  oontraoton  with  the  Ulatrlot  of 
ibia.  tielna  a  pure  vratulty  eeUbllahlDir  ■ 
wblch  was  prevloiulf  Illegal,  will  not  mak« 
ilm  t>ear  Intcraat  prior  to  the  date  ol  tta* 


Dlstrlot  of  Columbta  Is  not  entitled  to  la. 

on  a  counterDlalm  asalmt  a 

■al  eioeas  paid  b 

ualerclaim  Itaell  li  extluRulabed  br  tbe  act 

nrieaa  of  Pebra>Trl8.ING.esubllal>ln||tb« 

l]r  of  a  ptevloualr  llleital  claim  for  boanl 
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SALS  from  judgments  of  the  Court  of 
lims,  one  in  favoi  of  George  E.  John- 
minialrator,  claimant,  and  tne  other  la 
}t    Margaret  R.    Sheckeis,   daJmaDt. 

the  Dtatrict  of  Columbia,  for  certain 
I  ^Inst  the  District  for  worlidone  under 

eon iracts  relating  to  i m pro vemeo tain 

--At  taintrroL,  wlien  rteoBtratilt  oi  ttoni- 
mnoneViaKDOte  loSneedT.Tlster.  kHT. 

raUofinteralojteTvwitvTVv,  see  not*  10 
Frank.  ahtaL 
A«  ndc  0/ eotevhillon  of  M«r«st,  eee  note  M 

-■  -       on.  iftar 
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the  city  of  Washingtoo  Reversed,  and  cases  re- 
manded for  further  proceedings. 

See  same  cases  below,  81  Ct.  CI.  895. 

The  facts  are  stated  io  the  opinion. 

MeB8r$.  Joshua  Eric  Dodee»  Assistant 
Attorney  General,  and  Robert  A.  Howard* 
Special  Assistant  Attorney,  for  appellants. 

Mr.  J*  J.  Johnaon  for  Johnson,  adminis- 
trator, appellee. 

Mr.  W.  L.  Cole  for  SheckeU  et  al,,  ap- 
peWeea. 

Mr.  Justice  Peckham  delivered  the  opinion 
of  the  court: 

These  are  appeals  from  the  court  of  claims 
irhich  ga?e  judgments  in  favor  of  the  appellees 
in  actions  commenced  by  them  in  December, 
^31]  1880,  pursuant  to  the  provisions  of  *the 
act  of  June  16,  1880,  entitled  "An  Act  to  Pro- 
vide for  the  Settlement  of  all  Outstanding 
Claims  against  the  District  of  Columbia,  and 
'Conferrine  Jurisdiction  on  the  Court  of  Claims 
to  Hear  the  Same,  and  for  Other  Purposes." 
21  Stat,  at  L.  284;  81  CL  CI.  895. 

The  actions  relate  to  work  done  under  various 
<»ntracts  with  the  authorities  of  the  District  of 
Columbia  between  1871  and  1876.  These  con- 
tracts were  a  few  among  a  very  lar^e  number 
•of  others,  entered  into  with  the  authorities  of 
the  District  of  Columbia  by  many  different  per- 
sons, and  relating  to  improvements  then  in 
•contemplation  and  partly  in  course  of  comple- 
tion in  the  city  of  Washington.  Those  in 
•question  here  were  originally  made  with  one 
Peter  McNamara,  in  or  about  the  year  1872, 
for  work  in  the  nature  of  grading,  sewering, 
and  filling  various  streets  m  that  city.  The 
contracts  were  in  writing  and  stated  the  specific 

1>rices  which  were  agreed  upon  for  the  various 
tems  of  work  to  be  performed  under  the  con- 
tract. 

At  the  lime  these  contracts  were  entered 
into,  an  act  of  Congress,  approved  February 
-21,  1871  (16  Stat,  at  U  410,  chap.  62),  forbade 
the  municipal  authorities  to  contract  except  in 
writing,  and  forbade  the  allowance  of  extra 
compensation  for  work  done  under  a  wHtten 
contract.  Notwithstanding  this  legislative  pro- 
hibition the  board  of  public  works  then  exist- 
ing, without  authority  and  in  plain  violation 
•of  the  terms  of  the  act,  raised  the  prices  agreed 
to  be  paid  under  the  contracts  with  McNamara 
to  what  are  called  "board  rates"  (that  is,  rates 
allowed  by  the  board  of  public  works),  the 
effect  of  which  was  to  enormously  increase  the 
cost  of  the  work  done  under  them.  In  this 
way  the  work  upon  the  improvements  went  on 
tintil  1874,  when  Congress,  by  an  act  approved 
June  20,  of  that  yetLT  (18  Stat  at  L.  116), 
abolished  the  District  government  and  substi- 
tuted another  in  iu  stead.  The  6th  section  of 
the  act  constituted  the  first  and  second  comp- 
troUera  of  the  Treasury  of  the  United  States  a 
l>oard  of  audit  for  the  settlement  of  all  un- 
funded or  floating  debts  of  the  District  of 
Columbia  and  of  the  board  of  public  works  as 
specified  in  such  section,  and  the  section  further 
332]  provided  that  the  board  of  *audit  should 
issue  to  each  claimant  a  certificate  signed  by 
the  board  *and  countersigned  by  the  comp- 
troller of  the  District  statins  the  amount  found 
to  be  due  to  each  and  on  what  account. 

The  7th  section  of  the  act  provided  that  the 
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sinking  fund  commissioners  of  the  District 
should  cause  bonds  of  the  District  of  Columbia 
to  be  prepared,  bearing  date  August  1.  1874, 
and  payable  fifty  years  thereafter,  with  interest 
at  the  rate  of  8yVir  percent  per  annum,  pav- 
abie  semi-annually,  which  bonds  the  sink- 
ing fund  commissioners  were  authorized  to 
exchange  at  par  for  like  sums  for  any  class  of 
indebtedness  named  in  the  preceding  6th  sec- 
tion, including  certificates  of  the  auditing 
board  provided  in  the  act.  The  section  con- 
tained the  following  statement:  "And  the 
faith  of  the  United  States  is  hereby  pledged 
that  the  United  States  will,  by  proper  propor- 
tional appropriations  as  contemplated  in  this 
act,  and  by  causing  to  be  levied  upon  the  prop- 
erty within  said  District  such  taxes  as  will  do 
so,  provide  the  revenues  necessary  to  pay  the 
interest  on  said  t)onds  as  the  same  ma^  become 
due  and  payable,  and  create  a  sinkmg  fund 
for  the  payment  of  the  principal  thereof  at 
maturity." 

By  general  resolution,  approved  March  14. 
1876  (19  Stat,  at  L.  211).  Congress  abolished 
the  board  of  audit,  and  forbade  the  further 
issue  of  bonds. 

By  another  act,  approved  June  11, 1878  (20 
Stat,  at  L.  102,  104.  105),  a  permanent  govern- 
ment was  established  for  the  District  of 
Columbia,  and  in  it  the  commissioners  were 
required  to  annually  make  assessments  for  all 
expenses  of  the  District,  which,  upon  beinff 
submitted  to  the  Secretary  of  the  Treasury  and 
approved  by  him,  were  to  be  laid  before  Con- 
gress; and  it  was  then  provided  that  "to  the 
extent  to  which  Congress  shall  approve  of  said 
assessments.  Congress  shall  appropriate  the 
amount  of  60  per  centum  thereof,  and  the  re- 
maining 50  per  centum  of  such  approved  assess- 
ments shall  be  levied  and  assessed  upon  the 
taxable  property  and  privileges  in  said  District 
other  thsn  the  property  of  the  United  States 
and  of  the  District  of  Columbia."  In  this 
manner  Congress  assumed  the  payment  of  a 
portion  of  the  bonds  and  expenses  of  .the  Dis- 
trict. 

*Underthc  authority  of  these  statutes.  [333 
the  bonds  of  the  District  of  Columbia,  carrying 
interest  at  the  rate  of  8^  per  cent,  were 
issued  and  used  to  a  certain  .extent  in  the  pay- 
ment of  the  indebtedness  of  the  District  in- 
curred as  above  mentioned.  In  1880  there 
still  remained  outstanding  many  certificates 
which  had  been  delivered  bv  the  board  of  audit 
under  the  6th  section  of  the  act  of  1874,  and 
many  accounts  against  the  District  were  also 
outstanding  and  unprovided  for. 

On  the  16th  of  June,  1880  (21  Stat,  at  L. 
284),  Congress  passed  "An  Act  to  Provide  for 
the  Settlement  of  all  Outstanding  Claims 
against  the  District  of  Columbia,  and.  Confer- 
ring Jurisdiction  on  the  Court  of  Claims  to 
Hear  the  Same,  and  for  Other  Purposes." 
That  act  conferred  jurisdiction  on  the  court  of 
claims  in  regard  to  all  such  claims  against  the 
District  of  Columbia  as  then  existed,  arising 
out  of  contracts  made  hj  the  late  board  <» 
public  works  and  extensions  thereof,  and  to 
other  claims  mentioned  in  the  section;  and  the 
act  conferred  npon  the  court  the  same  power 
and  provided  that  it  should  proceed  in  the 
same  manner  and  should  be  governed  by  the 
same  rules  in  respect  to  the  mode  of  hearing, 

7M 


888-88e 


SUPBBMB  OOUBT  OF  THB  UnITBD  StATBS. 


Oct.  Tebm,. 


determioation,  and  adjudication  of  claims  as 
in  those  agaiDSt  the  United  States. 

The  2d  section  provided  that  the  claims 
should  be  prosecuted  by  the  contractor,  bis 
personal  representative,  or  his  assignee,  in  the 
same  manner  and  subject  to  the  same  rules,  so 
far  as  applicable,  as  claims  ajsainst  the  United 
States  are  prosecuted  therein.  Judgments 
were  to  be  entered,  and  for  the  payment 
thereof  the  6th  section  provided  as  follows: 

**The  Secretary  of  the  Treasury  is  hereby 
authorized  to  demand  of  the  sinking  fund  com- 
missioner of  the  District  of  Columbia  so  many 
of  the  three  sixty-five  bonds  authorized  by  act 
of  Congress  approved  June  20,  1874,  and  acts 
amendatory  thereof,  as  may  be  necessary  for 
the  payment  of  the  judgments;  and  said  sink- 
ing fund  commissioner  is  hereby  directed  to 
issue  and  deliver  to  the  Secretary  of  the  Treasu- 
ly  the  amount  of  three  sixty-five  bonds  required 
to  satisfy  the  judgments;  which  bonds  shall  be 
received  by  said  claimants  at  par  in  payment 
of  such  judgments,  and  shall  bear  date  An- 
334]  gust  1,  1874,  *and  mature  at  the  same 
time  as  other  bonds  of  this  issue:  Prodded, 
That  before  the  delivery  of  such  bonds  as  are 
issued  in  payment  of  judgments  rendered  as 
aforesaid  on  the  claims  aforesaid,  the  coupons 
shall  be  detached  therefrom  from  the  date  of 
said  bonds  to  the  day  upon  which  such  claims 
were  due  and  payable;  and  the  gross  amount  of 
•uch  bonds  heretofore  and  hereafter  issued  shall 
not  exceed,  in  the  aggregate,  |15.000,000:  l^o 
tided,  The  bonds  issued  by  authority  of  this 
act  shall  be  of  no  more  binding  force  as  to 
their  paymenton  the  government  of  the  United 
States  than  the  three  sixty-five  bonds  issued 
under  authoritv  of  the  act  of  June  20. 1874." 

The  mode  of  payment  thus  provided  for  was 
changed  subsequently  by  a  provision  in  the  act 
approved  March  8,  1881  (21  Stat,  at  L.  468, 
466).  as  follows: 

*The  Treasurer  of  the  United  States,  as  ex 
cJJUtio  sinking  fund  commissioner,  is  hereby 
authorized,  whenever  in  his  opinion  it  will  be 
more  advantageous  for  the  interest  of  the  Dis- 
trict of  Columbia  to  do  so,  to  sell  the  bonds 
authorized  to  be  issued  under  the  provisions  of 
the  6th  section  of  the  act  of  the  Congress  of  the 
United  States,  entitled  'An  Act  to  I'cavide  for 
the  Settlement  of  all  Outstanding  Claims 
against  the  District  of  Columbia,  and  Confer- 
ring Jurisdiction  on  the  Court  of  Claims  to 
Hear  the  Same,  and  for  Other  Purposes.'  ap- 
proved June  16,  1880,  for  the  satisfaction  of  the 
judgments  which  may  be  rendered  by  said 
court  of  claims  under  Ihe  provisions  of  said 
act,  and  pay  the  said  judgments  from  the  pro* 
ceeds  of  said  sales,  instead  of  deliverinir  to  said 
judgment  claimants  the  said  bonds  as  provided 
form  said  act." 

A  large  number  of  actions  were  brought 
against  the  District  under  these  statutes,  and 
among  them  the  two  actions  in  question.  They 
were  brought  by  the  executrix  of  McNamara 
and  by  the  assignee  of  a  portion  of  his  claim 
against  the  District  for  the  purpose  of  recovering 
payment  of  the  balance  alleged  to  be  due  under 
the  various  contracts  which  McNamara  had  se- 
cured from  the  municipal  authorities.  They 
were  consolidated  into  one  action  on  mdtion  of 
the  Attorney  Gteneral,  and  proceeded  to  trial  be- 
fore a  referee.  The  referee  found  upon  the  trial 
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*a  certain  amount  due  the  claimants  by  [331!^ 
reason  of  the  work  done  under  the  contracts- 
mentioned  in  the  actions.     He  also  found  that 
tliere  was  due  from  the  McNamara  estate  to- 
the  defendant,  the  District  of  Columbia,  over 
and  above  the  sum  due  from  the  District  of 
Columbia   to   such    estate,    the    amount   of 
|6,694.41.  being  the  excess   which  had  been 
paid  to  McNamara  at  "board  rates"  for  work 
done  under  his  contracts,  and  which  sum  was 
over  and  above  the  amount  which  was  due 
him  at  the  rates  provided  for  In  his  contracts, 
and  the  referee  further  found  that  such  amount 
was  due  to  the  defendant  as  a  counterclaim 
June  1,  1874,  with  interest  from   that  date. 
The  report  of  the  referee  having  been  tiled  was- 
excepted  to  b^  claimants,  but  the  defendant 
took  no  exception  to  the  report,  and  there  the* 
matter  rested  until  after  the  passage  of  the  act 
of  February  18,  1895  (28  Stat,  at  L.  664,  chap. 
87). 

Prior  to  the  passage  of  that  act  many  of  those- 
contractors  in  whose  favor  "board  rates"  had 
been  allowed  instead  of  the  prices  which  were^ 
contained  in  the  contracts  executed  by  tbem 
had  brought  suits  against  the  District  of  Colum- 
bia of  a  nature  similar  to  the  two  suits  now 
here,  and  bad  based  their  claims  as  to  the  bal- 
ance due  them  with  reference  to  the  board 
rates  allowed  for  work  under  the  contracts  in- 
stead of  the  prices  named  in  such  contracts. 
These  claims  had  been  held  to  be  illegal,  and 
the  District  of  Columbia  had  successfully  de> 
fended  the  actions  and  had  succeeded  in  obtain- 
ing judgments  allowing  counterclaims  in  ita- 
favor  for  the  difference  between  the  prices  as 
named  in  the  contracts  and  those  wnich  had 
been  paid  by  the  board.    The  court  of  claims 
had  decided  many  cases  to  that  effect,  among^ 
which  are  those  oi  Roche  v.  District  of  Cdum- 
hia,   1»    Ct.   CI.  217;  Barnard  v.  Dittriet  of 
Columbia,  20  Ct.  CI.  257;  Barnes  v.  DiMlrictr 
of  Columbia,  22  CI.  CI.  866,  and  EnUn  v.  Di^- 
tHH  of  Columbia,   23  Ct.   CI.  895,  29  Ct  CI. 
870.    This  court  had  held  the  same  proposition- 
in  Barnard  v.  Districl  of  Columbia,  127  U.  8. 
409  [82:  207].     The  ground  upon  which  the 
recovery  on  the  counterclaim  bad  been  al- 
lowed was  the  illegality  of  altering  the  pricea- 
named  in  the  contracts  and  of  paying  aoj 

greater  sums  for  the  work  contracted   to  lie- 
one  than  was  provided  for  in  the  written  coo- 
tracts,  and  payments  beyond  those  sums  were* 
held  to  have  been  illegaf. 

"^Prlor  to  the  passage  of  the  act  of  1895,  [33G 
therefore,  it  is  undisputed  there  was  no  claina, 
legal  or  equitable,  which  the  parties  could  suc- 
cessfully maintain  against  the  District  of  Col- 
umbia for  the  recovery  at  "board  rates"  for 
work  done  under  written  contracts  with  the  ma- 
nici  pal  authorities,  but  such  work  could  only  be 
legally  paid  for  at  the  prices  named  in  the 
various  contracts  for  such  work. 

Under  the  statute  of  1880,  it  had  been  cus- 
tomary for  the  court  of  claims,  in  decidini^ 
questions  arising  in  this  class  of  cases,  to  state 
the  day  upon  which  the  claims  awarded  by  it 
had  become  due  and  payable,  so  that  nuder 
the  6th  section  of  the  act  of  1880,  if  payment 
were  to  be  made  in  the  8  A^  bonds,  the  coupons 
thereon  might  be  detacbea  from  the  date  of 
the  bonds  to  the  date  upon  which  the  claioia 
were  by  the  Judgment  of  the  court  found  U> 
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have  bpen  due  aod  payable.  If,  instead  of  pay- 
ing judgments  by  the  delivery  of  the  bonds  as 
provided  for  in  the  act  of  18b0,  the  Treasurer 
of  the  United  States  proceeded  under  the  act 
of  March  8,  1881,  to  sell  the  bonds,  he  might 
do  so,  and  with  the  proceeds  pay  the  judg 
tnents  rendered  by  the  court  of  claims. 

Matters  were  in  this  condition  when  the  act 
of  Februarv  13,  1895.  was  passed,  which  pro- 
Tided  as  follows  ('28  Stat,  at  L.  664): 

"That  in  the  adjudication  of  claims  brought 
under  the  provisions  of  the  act  entitled  'An 
Act  to  Provide  for  the  Settlement  of  All  Out- 
standing Claims  against  the  District  of  Colum 
bia.  and  Conferring  Jurisdiction  on  the  Court 
of  Claims  to  Hear  the  Same,  and  for  Other 
Purposes,'  approved  June  16,  1880  (21  Stat,  at 
L.  284),  the  court  of  claims  shall  allow  the 
rates  established  and  paid  by  the  board  of  pub- 
lic works;  and  whenever  said  rates  have  not 
been  allowed,  the  claimant  or  his  personal  rep- 
resentative shall  be  entitled,  on  motion  made 
within  sixt^  davs  after  the  passage  of  this  act, 
to  a  new  trinl  ot  such  cause." 

Under  this  act  these  claimaifts  again  pre- 
sented their  cases  to  the  court  of  claims  (no 
judgment  having  been  entered  upon  the  pre- 
vious finding  of  the  referee  that  the  estate  was  in- 
debted to  the  District),  and  thereupon  the  court 
3*5 7  ]gran'ted*jud|zmenttothe  administrator  of 
McNamara  and  to  t  be  executrix  of  bis  assignee, 
respectivelv,  by  allowing  the  claimants  com- 
pensation for  work  done  under  the  contracts 
at  the  rates  established  and  paid  by  the  board 
of  public  works  (instead  of  the  contract  prices), 
and  the  court  held  as  a  conclusion  of  law  that 
those  sums  which  were  thus  allowed  by  virtue 
of  the  act  of  1895  were,  according  to  its  true 
intent  and  meaning,  due  and  payable,  one  por- 
tion to  the  administrator  of  McNamara,  Feb 
ruary  1,  1872,  and  another  portion  February  1, 
1870,  and  still  another  portion  to  the  execu- 
trices  of  Theodore  Sheckels.  assignee,  April  1, 
1878.  The  effect  of  the  finding  is  to  allow  in- 
terest on  these  sums  secured  under  the  pro 
visions  of  the  act  of  1895,  for  about  twenty 
years. 

The  claim  of  the  appellant  is  that  the  amount 
allowed  by  the  court  of  claims  did  not,  as  a 
matter  of  law,  become  due  or  payable  until 
after  the  passage  of  the  act  of  February  13, 
1895,  and  the  eranting  of  a  judgment  by  virtue 
of  that  act.  The  appellant  further  insists  that, 
although  the  effect  of  the  act  was  to  extinguish 
its  counterclaim  so  far  as  the  principal  sum 
was  concerned,  yet,  as  the  referee  found  that 
principal  sum  was  due  the  defendant,  with  in- 
terest from  June  1,  1874,  the  claim  for  interest 
itself  was  not  so  extinguished,  and  that  such 
interest  should  have  been  allowed  as  a  counter 
claim  against  the  claim  made  by  the  estate  of 
the  contractor  against  the  appellant. 

In  the  opinion  of  the  court  of  claims  de- 
livered in  these  cases  it  is  conceded,  and.  in- 
deed, there  is  no  dispute  in  regard  to  it,  that 
the  finding  of  the  referee  was  correct,  at 
the  time  he  made  it,  as  to  the  amount  of  the 
counterclaim  legally  existing  in  favor  of  the 
defendant  and  againat  the  claimants,  and 
the  only  ground  upon  which  that  finding  can 
be  attacked  is  based  upon  the  act  of  February 
18.  1895.  The  question,  therefore,  is  as  to  the 
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effect  of  that  act  Did  this  enactment  to  far 
change  existing  facts  and  law  as  not  only  to 
permit  a  recovery  of  the  board  rates  instead  of 
the  contract  rates,  but  did  it  also  make  that 
sum  "due  and  payable*'  twenty  years  before  its 
passage?  Under  the  holdings  of  the  court  of 
claims  and  of  this  court,  it  is  perfectly  ap- 
parent that  the  result  of  the  passage  of  the  act  of 
*1895  was  simply  to  bestow  a  pure  gratu  [338 
ity  to  the  amount  of  the  difference  between  the 
contract  price  and  the  board  rates  upon  those 
persons  included  within  its  provisions.  There- 
is  no  clement  of  a  legal  or  an  equitable  claim 
witbin  the  proper  meaning  and  signification  of 
those  words  on  the  part  of  any  of  those  who 
will  profit  by  the  act  of  1895,  against  the 
municipal  authonties  of  the  District.  That 
act  bestowed  a  pure  and  simple  gift. 

Those  who  are  to  profit  by  it  are  those  who 
had  entered  into  a  fair  and  legal  written  con- 
tract with  the  District  authorities  to  do  certaia 
work  at  prices  named  in  the  contract  and  at  a 
time  when  a  law  of  Congress  prohibited  the 
granting  of  any  extra  compensation  Tor  con- 
tract work,  and  when  it  provided  that  all  con- 
tracts should  be  in  writing,  signed  by  the  par- 
ties making  the  same,  and  a  copv  thereof  tiled 
in  the  office  of  the  secretary  of  the  District. 
Viewed  in  the  light  of  a  gratuity,  a  gift,, 
wholly  without  consideration,  the  statute  it- 
self must  receive  a  strict  construction;  not 
such  a  construction  as  will  prevent  the  fair 
meaning  thereof  from  taking  effect,  but  such 
as  shall  not  be  enlarged  bv  inferences  or  impli- 
cations not  plsinly  to  be  drawn  from  the 
language  of  the  act. 

The  United  States  has  pledged  its  faith  for 
the  payment  of  claims  arising  out  of  these 
transactions  when  properly  proved.  Unless, 
therefore,  the  claim  for  interest  against  the- 
government  is  clear  and  beyond  question,  it 
must  be  denied.  Interest  is  not  to  be  collected 
from  the  government  in  the  absence  of  lan- 
guage specially  providing  for  its  payment. 
United  States  v.  Sherman,  98  U.  8.  565  [25^ 
285]:  United  States  v.  Verdier.  164  U.  S.  219 
[ante,  4071.  We  are  unable  to  see  bow  it  can 
bo  correctly  stated  that  the  claims  in  questioi^ 
became  "due  and  payable"  at  the  time  of  the 
completion  of  the  work  under  these  contracts 
more  than  twenty  years  ago,  when  it  is  coo- 
ceded  that  but  for  the  passage  of  the  act  ot 
1895  there  was  no  legal  or  valid  claim  what- 
ever, and  that  the  right  to  any  recovery  de- 
pends upon  the  language  used  in  that  act.  The 
statute  of  1895  simply,  as  we  have  said,  con- 
ferred a  gratuity  upon  the  persons  covered  by 
its  provisions,  and  the  reasonable  construction 
of  such  an  act  is  to  say  that  the  gratuity  thua 

?;iven  becomes  "due  and  payable  •only [33^ 
rom  the  time  when  the  act  which  gave  it  was 
passed.  To  make  the  amount  of  the  gratuity 
thus  given  "due  and  payable"  twenty  yesrs  be- 
fore the  passage  of  the  act  giving  it,  to  aa 
thereby  to  allow  interest  from  that  time  upoD 
the  amount  of  such  gratuity,  requires  the 
clearest  and  most  certain  expression  of  legisla- 
tive will  to  that  effect.  We  do  not  find  any 
such  expression  in  the  act  here  under  consider- 
ation. Although  it  permits  the  court  of  claim* 
to  allow  the  rates  used  and  paid  by  the  boutd 
of   public  works,  yet,  as  that  allowance  is  a 
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mere  gift,  the  further  burden  of  twenty  years* 
interest  on  ii  should  not  be  added  to  the  gift 
nvithoutthe  use  of  the  very  plainest  language. 

For  these  reasons  we  think  the  court  of 
claims  erred  in  holding  that  any  portion  of  the 
moneys  which  might  be  due  the  claimants,  and 
which  arose  by  virtue  of  the  act  of  1805,  be- 
came due  and  payable  at  any  time  before  the 
passage  of  that  act. 

The  claim  of  the  appellant  to  offset  against 
tLny  recovery  here  the  amount  of  the  interest 
from  June  1,  1874,  on  its  counterclaim  found 
<)ue  in  its  favor  against  the  claimants,  in  the 
report  of  the  referee,  we  think  cannot  be  ad- 
mitted. The  effect  of  the  passage  of  the  act  of 
18^5  U  in  substance  the  same  as  if  the  counter- 
•claim,  which  is  the  principal  sum,  had  been 
paid,  and  when  that  is  the  case  the  interest  be- 
comes thereby  extinguished.  Pacific  R.  Co.  v. 
United  States,  158  U.  S.  118  [30:  018]. 

These  views  lead  us  to  the  conclusion  that 
'the  judgments  of  the  Court  of  Claims  must  he 
reversed  ^d  the  cases  remanded  to  that  court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


340]  DISTRICT  OF  COLUMBIA,  Appt., 

JOSEPH  T.'  H.  HALL. 
(See  8.  C.  Beporter*s  ed.  840, 341.) 

District  of  Columbia  v.  Johnson,  ante,  7S4t  fol- 
lowed, 

[No.  610.] 

^Submitted  January  4, 1897,    Decided  February 

16,  1897, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  Joseph  T.  H.  Hall 
Mainst  the  Disttict  of  Columbia  for  the  value 
ox  certain  work  done  under  a  contract.  Re- 
versed, and  case  remanded  for  further  proceed- 

<DgB. 

See  same  case  below,  81  Ct.  CI.  870. 

The/acts  are  stated  in  the  opinion. 

Messrs.  Joshua  Erie  Dod^»  Apsistant 
Attorney  General,  and  Robert  A.  Howard* 
49pecittl  Assistant  Attorney,  for  appellant* 

Afr.  Edwin  Forrest  lor  appellee. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  is  another  of  the  same  character  of  ac- 
tions as  those  above  disposed  of.  Hall  was 
one  of  the  contractors  for  doing  work  of  the 
«ame  nature,  and  filed  bis  petition  under  the 
4u;t  of  1880  in  December  of  that  year.  In  that 
petition  he  alleged  that  he  had  done  certain 
work  and  that  he  was  paid  for  his  work,  under 
bis  contract,  by  certain  certificates  which  were 
worth  only  60  per  cent  of  their  face  value,  and 
which  be  consented  to  receive  only  at  that 
rate,  and  he  asked  for  judgment  for  the  other 
•00  per  cent  of  his  contract  price.  He  failed  in 
the  primary  object  of  that  suit,  but  he  did  re- 
cover on  some  other  ground  a  small  judgment 
cf  about  $1,000,  which  was  entered  June  1, 
1885.  Subsequently,  and  in  pursuance  of  the 
iiot  of  1805,  h^  applied  for  a  new  trial  for  the 
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purpose  of  claiming  the  "board  rates*'  com- 
pensation for  the  work  done  by  him  at  contract 
prices,  under  circumstances  mentioned  in  the 
foregoing  cases.  The  court  of  claims  gave 
judgment  in  his  favor  for  that  difference  be- 
tween the  two  rates,  and  found  that  under  the 
true  intent  and  meaning  of  the  acts  of  1805  and 
1880  the  sum  for  which  it  gave  judgment 
"became  due  and  payable  on  the  1st  of  Janu- 
ary, 1877,"  which  was  the  date  when  the  plain- 
tiff had  completed  his  work  under  the  con- 
tract.   81  Ct.  CI.  876. 

*For  the  reasons  mentioned  in  the  fore-[3^  1 
going  caseB.thejudgmentof  the  Court  of  Claims  in 
this  case  must  also  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsist- 
ent with  that  opinion. 


DISTRICT  OF  COLUMBIA,  AppU, 
WILLIAM  M.  DICKSON,  etc. 

(See  8.  a  Reporter's  ed.  841,  SttL) 

District  of  Columbia  v,  Johnson,  antfi,  784,  f al- 
lowed. 

[No.  620.] 

Submitted  January  4, 1897,    Decided  FArtuny 

16,  1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  William  M.  Dickson 
against  the  District  of  Columbia.  Becersed, 
and  case  remanded  for  further  proceedings. 

See  same  case  below.  81  Ct.  Ci.  800. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joshua  Erie  Dodg^Ot  Assistant 
Attorney  General,  and  Robert  A.  Hocvrard* 
Special  Assistant  Attorney,  for  appellant* 

Mr.  V.  B.  Edwards  for  appellee. 

Mr.  Justice  Peekham  delivered  the  opinion 
of  the  court: 

In  this  case,  which  is  of  the  same  general 
nature  as  the  foregoing  cases,  the  petitioner, 
who  was  the  assignee  of  one  of  the  contractors, 
filed  his  original  petition  In  the  court  of  claims 
December  15,  1880.  The  case,  after  being 
heard,  was  submitted  to  that  court  on  the  26th 
of  May,  1882,  and  was  by  it  dismissed  on  the 
20th  of  May,  1882.  On  the  6th  of  April. 
1805,  the  judgment  was  vacated  and  a  new 
trial  CTanted  by  virtue  of  the  act  of  February 
18,  1805.     31  Ct.  CI.  800. 

The  diffei'enoe  between  the  contract  pHce 
and  board- rate  price  was  claimed,  and  Dick- 
son, as  assignee,  was  allowed  to  recover  $1,- 
8^6.80  for  such  difference,  belonging  to  him 
by  virtue  of  the  assignment,  and  which  sum 
the  court  held  to  have  "been  due  and  payable 
June  2,  1878,  within  the  meaning  and  intent 
of  the  act^f  February  18,  1805,  and  the  ad  of 
June  16,  1880." 

*For  the  same  reasons  as  given  in  the  [348 
foregoing  cases,  this  judgment  of  the  Court  ef 
Claims  must  also  be  reversed,  and  the  cause  re- 
manded, with  the  saDoe  directiona  as  in  the 
other  cases. 
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JIARTHA    HOPKINS.    Martha    M..    Lee. 
Btepbney  Forrest,  et  al.,  Appt$,, 

«. 

WILLIAM  H.  GRIMSHAW. 
(See  8.  C.  Reporter's  ed.  842-358.) 

Parties  to  mit— evidence — termination  of  trvst 
— resulting  trust — perpetuities — equity  juris- 
diction—partition  of  land— complete  relief. 

t.  The  rights  of  the  principal  parties  to  a  suit  to 
enforoe  a  resultinflr  trust  in  land  are  not  alTected 
by  the  joinder  of  one  named  as  trustee  to  whom 
they  had  made  conveyances  merely  to  enable 
blm  to  bring  suit,  and  who  had  brought  a  suit 
which  was  voluntarily  dismissed  before  the  pres- 
ent bill  was  filed. 

JL  a  widow  who  is  not  a  party  to  or  interested  In 
a  suit  is  incompetent,  under  the  act  of  July  2, 
1864,  chap.  222  03  Sf  at.at  L.d74),to  testify  to  private 
conversations  between  her  and  her  husband  in 
his  lifeUme. 

3.  Slight  testimony  to  a  casual  remark  of  a  sup- 
posed trustee,  more  than  forty  years  ago,  falls 
far  short  of  the  clear  proof  required  by  a  court 
of  equity,  whenever  a  trust  in  real  estate  is 
sought  to  be  implied,  against  the  terms  of  a  deed 
of  conveyance,  by  parol  evidence  of  payment  of 
the  price  by  a  third  person. 

4.  A  trust  in  a  conveyance  to  trustees  of  an  unin- 
corporated society  for  a  burial  ground  ''and  for 
no  other  purpose  whatever**  ends,  at  the  latest, 
when  the  land  ceases  to  be  used  aa  a  burial 
ground  and  the  society  is  dissolved. 

C  A  resulting  trust  to  the  grantor  and  his  heirs 
arises  when  the  trust  created  by  such  convey- 
ance is  terminated  by  the  land  ceasing  to  be  used 
as  a  bunal  ground  and  the  dissolution  of  such  so- 
ciety, whether  the  conveyance  was  by  way  of 
gift  or  for  valuable  coDsideration. 

^  The  rule  against  perpetuities  is  inapplicable  to 
a  resulting  trust  which  arises  on  the  failure  of  an 
estate  granted  for  a  particular  use  which  has 
ceased. 

T.  Chancery  has  jurisdiction  to  enforce  a  resulting 
trust. 

€.  A  bill  for  partition  of  land  may  be  maintained 
In  equity  when  tbe  title  of  the  plaintiffB  is  purely 
equitable. 

•.  Complete  relief,  inoludlng  the  question  of  any 
allowance  to  a  defendant  for  ezpensea,  may  he 
granted  by  a  court  of  equity  after  it  has  acquired 
jurisdiction. 

[No.  18.] 
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APPEAL  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Columbia  dismiss 
ing  a  8uit  in  equity  brought  by  Martha  Hop- 
kips  et  al,  against  William  H.  Grimsbaw  et  al., 
Co  enforce  a  resulting  trust  in.  and  to  obtain 


partition  of  land  in.  tbe  city  of  Washington* 
Reversed,  and  case  remanded  for  further  pro- 
ceedings. 

Statement  by  Mr.  Justice  Gray: 

This  was  a  bill  in  equity,  filed  May  24.  1889, 
against  William  H.  Grimsbaw,  and  against 
Marv  J.  Brooks,  an  heir  of  Stephney  Forrest, 
by  the  other  heirs  of  Forrest,  and  by  ''Horace 
S.  Cummings,  trustee,"  to  enforce  a  resulting 
trust  in,  and  to  obtain  partition  of,  land  in  the 
city  of  Washington,  conveyed  by  Forrest  to 
David  Redden  and  others,  trustees^f  or  tber343 
Union  Beneficial  Society  of  the  city  of  Wash- 
ington, for  a  burial  ground.  The  case  was 
beard  upon  pleadings  and  proofs,  and  was  in 
substance  as  follows: 

By  deed  dated  August  9,  1845,  and  recorded 
October  21,  1845,  William  Nolan,  commis- 
sioner of  public  buildings,  in  consideration  of 
the  sum  of  $129.93,  recited  to  be  paid  by  the 
grantee,  conveyed  to  "Stephney  Forrest,  his 
heirs  and  assigns  forever,"  ten  lots  comprising 
the  north  half  of  square  1089  in  the  city  of 
Washington. 

By  deed  not  dated,  but  acknowledged 
September  25,  1845,  and  recorded  October  21, 
1845,  Stephney  Forrest,  for  a  like  considera- 
tion, conveyed  the  same  land  to  "David 
Redden,  Daniel  Simms,  and  William  Barton, 
trustees  for  the  Union  Beneficial  Society  of 
Washington  city,"  to  have  and  to  hold  to  said 
Redden.  Simms,  and  Barton  "and  their  suc- 
cessors in  oflQce  forever,  for  the  sole  use  and 
benefit  of  the  Union  Beneficial  Society  of  tbe 
city  of  Washington  as  aforesaid,  for  a  burial 
ground,* and  for  no  other  purpose  whatever.** 

Stephney  Forrest  died  in  1855,  having  been 
twice  married,  and  leaving  six  children  hy  hit 
first  wife,  and  one  daughter  (since  Mary  J., 
Brooks)  by  bis  second  wife,  Rachel  Forrest, 
who  also  survived  him.  He  was  a  member  of 
the  society;  and  tbe  answer  alleged  that  he 
purchased  the  land  in  behalf  of  the  society  and 
with  its  money. 

The  only  evidence  offered  in  support  of  this 
allegation  consisted  of  depositions  of  Rachel 
Forrest,  his  widow,  and  of  Mary  J.  Brooks, 
their  daughter,  taken  in  November.  1889.  the 
material  parts  of  which  were  as  follows:  Mra. 
Forrest  testified  that  she  was  now  eigbty-flve 
years  old;  that  she  knew  her  husband  bought 
this  land  for  tlie  society,  because,  before  he  left 
home  on  the  morning  of  the  day  of  his  purchase, 
be  told  her  that  be  was  going  to  buy  the  land  for 
the  society,  and  to  get  the  money  from  the  so- 
ciety to  buy  it  and  came  back  and  showed  her 
a  bundle  which  he  said  contained  the  money, 
and  later  in  the  day  told  her  that  he  had 
bought  the  land  for  the  society;  and  that  she 
never  talked  with  her  daughter  about  this,  or 
I  mentioned  it  to  anyone  until  the  day  she  testi- 


NOTB—ITUit  lands  iHAioht  with  trust  money  and 
'deeded  to  trustu  beJong  to  cestui  <iue  trust ;  anystat^ 
ment  by  trustee,  or  credit  in  account^  amounts  to 
-deelai  ation  of  trust;  proJU  gained  by  trwUe  by  sale 
of  property  belongs  to  the  cestui  que  trust,— 9ee  note 
to  Wormley  v.  Wormley,  5: 661. 

As  to  parol  trust  on  conveyance  of  land,  good% 
^hert  on€  takes  title  for  another  at  judicial  sate  he 
4f  tTiweee,— see  note  to  Hughes  v.  Edwards,  6: 142. 

At  common  law,  devise  of  lands  generally,  without 
4Por»l0  of  psTjiCtutty  or  limiiation,  confers  a  life  es- 
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tate  only,  unless  there  is  manffest  intention  to  gim 
the  fee:  rule  f (Mowed  in  UnUed  States  unless  changed 
hy  statute,— s»Q  note  to  King  v.  Ackerman,  17:29B. 

Thai  when  parties  interested  are  numerous,  port 
may  maintain  a  bUl  in  equity  for  heneM.  of  aXL,  see 
notes  to  Smith  v.  Swormstedt,  14:  M2,  and  Bacon  T. 
Robertson,  16: 490. 

Ae  to  pnrties  neceswry  in  equity:  want  of:  irhen  n 
defense:  when  oi^lection  to  'he  mode,- see  notes  t« 
Morgan  t.  Morgan.  4:24S,  and  ManbaU  ▼.  Beverley; 
6:97. 
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fled  ia  this  case.  Mro.  Brooks  testified  that, 
344]  when  she  was  thirteen  *or  fourteen  years 
old,  she  heard  her  father,  as  he  left  home  one 
morning,  say  that  he  was  going  to  the  secre- 
tary of  the  society  to  get  the  money  to  buy  the 
land  for  the  society.  The  plaintiffs'  counsel, 
at  the  hearing,  objected  to  this  testimony  of 
Forrest's  widow  and  daughter  as  insufflcient  to 
establish  a  trust;  and  to  the  widow's  testimony 
as  incompetent  to  prove  statements  made  by 
her  husband  to  her. 

The  Union  Beneficial  Society  of  the  city  of 
Washington  was  an  unincorporated  association 
of  colored  persons,  formed  by  articles  of  asso- 
ciation in  writing  in  1841,  by  which  provision 
was  made  for  visiting  sick  and  infirm  mem- 
bers, and  for  applying  to  their  relief  money 
appropriated  for  that  purpose;  and  for  paying, 
upon  the  death  of  any  member,  certam  sums 
out  of  the  funds  of  the  society  * 'toward  de- 
f raving  the  funeral  expenses,"  and  **to  the 
widow,  orphan  children,  or  legal  representa- 
tives, of  such  deceased  member;"  the  funds 
of  the  society  were  to  be  derived  from  entrance 
fees,  monthly  dues,  and  other  pecuniary  con- 
tributions of  the  members,  and  fines  imposed 
upon  them  for  violations  of  the  articles;  and 
"whilst  six  members  of  this  institution  unite 
for  its  continuance,  it  shall  not  be  broken." 

For  many  years  after  the  deed  of  Forrest  to 
the  trustees,  the  land  was  used  by  the  society 
for  the  burial  of  its  members,  and  also  for  the 
burial  of  any  other  colored  inhabitants  of  the 
city  upon  the  payment  of  certain  fees.  Since 
1852,  at  least,  fees  so  obtained,  instead  of  being 
applied  to  the  use  of  the  society,  were  divided 
from  time  to  time  among  its  members.  The 
last  admission  of  a  new  member  was  in  1870, 
and  the  members  gradually  dwindled  in 
Dumber  until  1882,  when  there  were  only  three 
members,  one  being  Philip  Wells,  its  presi- 
dent. For  the  five  years  before  1883,  there 
were  1,589  interments;  and  from  Januarv. 
1883,  to  November  13,  1883,  there  were  500 
bodies  interred,  many  of  them  one  upon  an- 
other. On  Novemlier  13,  1883,  further  inter- 
ments were  prohibited  by  the  board  of  health; 
and  none  were  made  afterwards.  It  did  not 
appear  that  since  1887  the  society  did  anything, 
kept  any  records,  or  held  any  meetings. 

All  the  trustees  named  as  grantees  in  the  deed 
345]  from  Stephney  *Forrest  being  dead,  the 
defendant  Grimshaw,  who  was  a  son-in-law  of 
Mrs.  Brooks,  obtained,  in  1847  and  1888.  con 
veyances  to  himself,  as  follows:  1st.  Deeds 
from  Mrs.  Forrest  and  Mrs.  Brooks,  of  their 
interests  in  the  land.  2d.  A  deed  from  Philip 
Wells,  the  president  of  the  society,  purporting 
to  convey  all  its  and  his  interests  in  the  land. 
dd.  Deeds  of  the  land  from  the  heirs  of  the 
trustees  aforesaid. 

In  February,  1880,  the  board  of  health, 
upon  the  petition  of  Grimshaw,  claiming  to 
have  authority  from  the  surviving  members  of 
the  society,  ordered  him  to  exhume  all  the 
bodies  interred  in  this  burial  ground,  and  to 
remove  them  to  other  cemeteries;  and  he  did  so 
at  his  own  expense,  amounting,  as  he  testified, 
to  the  sum  of  $2,000. 

The  bill  alleged  that  the  plaintiffs  and  the 
defendants  sued  and  were  sued  in  their  own 
right,  except  Cummings,  who  sued  as  trustee 
under  the  trust  afterwards  mentioned;  and  that 
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on  March  20  and  27,  1889,  the  land  in  quei> 
tion  was  conveyed  to  him  Ijy  the  other  plain- 
tiffs, by  deeds  which  (as  put  in  evidence  at  the 
hearing)  purported  to  convey  that  land  to 
Cummmgs  in  fee,  "in  and  upon  the  trusts, 
nevertheless,  hereinafter  mentioned  and  de- 
clared, that  is  to  say,  in  trust  to  sell  and  con- 
vey the  same  to  such  person  or  persons,  in  fen 
simple  or  otherwise,  and  upon  such  terms  and 
conditions,  as  Franklin  H.  Mackey,  of  the 
District  of  Columbia,  shall  in  writing  direct* 
and  the  proceeds  of  said  sale  to  distribute  ac- 
cording to  the  terms  of  a^^per  of  even  date 
herewith,  and  signed  in  duplicate  by  the 
party  of  the  first  part,  one  copy  of  which  is  in 
the  hands  of  the  said  Cummings,  and  the  other 
in  the  hands  of  the  paid  Mackey;  and  the  pur- 
chaser or  purchasers  of  said  property  shall  not 
be  required  to  see  to  the  application  of  the  pur- 
chase money."  The  paper  so  referred  to,  con- 
cerning the  distribution  of  proceeds  of  sales, 
was  not  in  the  record  transmitted  to  this  court. 

The  bill  furl  her  alleged  that,  "by  virtue  of 
said  deeds,  complainant  Cummings  now  holds- 
tbe  entire  legal  title  in  trust  for  the  other  co- 
plaintiffs  to  said  property,  except  the  interest 
of  the  defendant  William  U.  Grimshaw;  and 
that  a  complete  and  perfect  title  to  the  same- 
will  be  held  by  the  complainants  when  this 
court  lias  decreed  the  reverter  which  cum  plain- 
ants  *are  entitled  to  have  declared  by  [340- 
reason  of  the  terms  of  the  said  original  deed 
from  Stephney  Forrest  to  said  trustees." 

The  bill  prayed  that  the  land  "be  decreed  l<^ 
have  reverted  to  the  heirs  of  Stephney  Forrest, 
by  reason  of  the  terms  and  provisions  and  pur- 
poses of  the  original  conveyance  of  said  Steph- 
ney Forrest,  and  the  order  of  the  municipal 
authorities,  and  the  carrying  out  of  said  order;** 
that  a  commission  be  appointed  to  make  parti- 
tion of  the  land  between  Grimshaw  as  grantee 
of  Mrs.  Brooks,  one  of  the  heirs  of  Stephney 
Forrest,  and  the  plaintiffs,  his  other  heirs;  that 
the  deeds  to  Grimshaw  from  the  heirs  of  the 
trustees  be  declared  to  be  a  cloud  upon  the 
plaintiffs'  title,  and  of  no  effect  to  pass  any 
title  in  the  land,  and  be  directed  to  be  surren- 
dered for  cancelation ;  and  for  further  relief. 

Grimshaw,  in  his  answer  to  the  bill,  denied 
that  Cummings  sued  as  trustee,  and  alleged 
that  he  sued  in  his  own  right  and  for  his  own 
benefit;  and  at  the  hearing,  in  support  of  this 
allegation,  introduced  a  bill  in  equity,  filed  by 
Cummings  alone  April  16.  1889.  similar  to  tlie 
present  bill,  except  in  alleging  that  by  the  deeda 
to  him  from  Forrest's  heirs  the  entire  and  full 
beneficial  interest  and  estate  vested  in  him. 
That  bill  was  dismissed  by  Mr.  Mackey,  ae 
solicitor  for  Cummings,  on  the  same  day  on 
which  he  filed  the  present  bill  as  solicitor  for 
the  plaintiffs  therein. 

The  answer  further  averred  that  the  deeda 
to  Grimshaw  from  the  heirs  of  the  original 
trustees  were  procured  by  him  at  the  instance 
and  for  the  benefit  of  the  Union  Beneficial  So- 
ciety, and  he  held  the  land  in  trust  for  the  so- 
ciety, and  for  no  other  use  or  purpose  whatao- 
ever;  and  denied  that  those  deeds  were  clonda 
upon  the  plaintiffs'  title;  denied  the  plaintiff 
title;  and  denied  that  any  title  vested  in  Steph- 
ney Forrest's  heirs,  b?  reverter  or  otherwise; 
and  averred  that  the  deed  from  Forrest  vesltd 
in  the  trustees  named  therein  an  absolute  and 
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Indefeasible  estate  in  fee  simple;  and  that  the 
tociety  used  tbe  land  solely  for  tbe  purpose  of 
A  burial  ground  as  long  as'it  was  lawful  so  to 
OM  it,  and  ouly  ceased  such  use  when  com- 
pelled to  do  so  by  law.  To  this  answer  tbe 
plaintiffs  filed  a  general  replication. 
-o47]  .  *Mrs.  Brooks  never  filed  an  answer; 
and  tbe  plaintiff. <4.  before  the  bearing,  dismissed 
tbeir  bill  as  against  her. 

Upon  the  bearing,  the  supreme  court  of  tbe 
District  of  Columbia  dismissed  tbe  bill  '*with- 
•oot  prejudice  to  tbe  rights  of  tbe  complainants 
to  claim,  in  any  proper  suit  or  proceeding. 
«uch  right,  if  any.  as  the  said  Stephney  Forrest 
may  have  been  entitled  to,  in  said  real  estate. 
MB  a  member  of  said  Union  Beneficial  Society." 
"Tbe  plaintiffs  appealed  to  this  court. 

Mturs.  H.  O.  Clauehton  and  Franklin 
H*  Mackey  for  appellant. 

Mewrs.  J.  J.  Darlin^on  and  W,  L,  Cole 
'for  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

Stephney  Forrest,  in  1845,  purchased  a  par- 
cel of  land  in  Washington,  and  conveyed  ft  to 
three  persons,  "trustees  for  tbe  Union  Beneficial 
Society  of  Washington  city/'  habendum  to 
them  "and  tbeir  successors  in  office  forever, 
for  the  sole  use  and  benefit  of  tbe  Union  Bene- 
'flclal  Society  of  the  city  of  Washington  as 
aforesaid,  for  a  burial  ground,  and  for  no  other 
purpose  whatever. "  Forrest  died  in  1855 ;  and 
ill  three  trustees  afterwards  died. 

The  Union  Beneficial  Society  was  an  unin- 
corporated association  for  the  mutual  aid  of 
its  members  in  case  of  sick  net's,  and  for  tbeir 
burial  in  case  of  death.  This  land  was  used 
by  tbe  society  for  a  burial  ground  for  nearly 
forty  years,  and  then,  by  order  of  the  board  of 
baaltb,  ceased  to  be  so  used;  and  all  the  bodies 
which  had  been  buried  there  were  exhumed 
mad  removed  to  other  cemeteries.  Grimshaw 
Afterwards  procured  con vevances  of  the  land  to 
himself  from  the  heirs  of  the  trustees  named  in 
Forrest's  deed,  as  well  as  from  Forrest's  widow 
«nd  from  Mrs.  Brooks,  one  of  his  heirs,  and  from 
Wells.tbe  last  president  of  the  society  and  one 
•of  its  three  surviving  members.  And  the  society 
<wh1ch,  by  tbe  terms  of  its  articles  of  associa- 
tion, was  to  continue  so  long  as  it  bad  six  mem* 
^48]bers)  *does  not  appear  to  have  since  done 
ADV  acts,  held  any  meetings,  or  kept  any  rec- 
•ora8,and  was  practically  dissolved  and  extinct. 

The  present  bill  was  filed  by  the  other  heirs 
•of  Forrest  against  Grimshaw  and  Mrs.  Brooks, 
prajing  for  a  decree  that  the  land  had  reverted 
to  Forrest's  beirs;  and  for  a  partition  of  tbe 
laod  between  tbe  plaintiffs  and  Grimshaw  as 
.grantee  of  Mrs.  Brooks;  and  for  cancelation 
•of  tbe  deeds  from  the  heirs  of  tbe  trustees  to 
<kimahaw,  as  being  a  cloud  upon  tbe  plain- 
tiffs'  title;  and  for  general  relief. 

Tbe  original  joinder  of  Mrs.  Brooks  as  a  de- 
fendant is  unimportant.  By  reason  of  having 
•conveyed  her  right  to  Grimshaw,  she  bad  no 
interest  in  the  suit,  and  filed  no  answer;  and 
the  plaintiffs,  before  tbe  bearing,  dismissed 
their  biH  as  against  her. 

Nor  can  the  joinder  of  "Horace  Cummlogs, 
trustee,"  as  a  plaintiff  in  this  bill,  affect  tbe 
fights  of  the  principal  parties  to  the  suit.  The 
deed*  made  to  him  by  the  other  plaintiffs,  two 
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months  before  this  suit  was  broui^ht,  and  pro- 
duced at  the  bearing,  showed  that  the  land 
was  conveyed  by  them  to  Cummings  in  trust 
to  sell  and  convey  it  to  such  persons  and  upon 
such  terms  and  conditions  as  their  solicitor 
should  direct,  and  to  distribute  the. proceeds 
of  such  sale  acconlin^  to  the  terms  of  a  paper, 
copies  of  which  were  In  the  bands  of  tbe  solic- 
itor and  of  Cummings  respectively.  Although 
that  paper  is  not  in  the  record,  the  terms  of 
those  deeds  clearly  show  Cummings  to  have 
been  a  mere  trustee  to  bring  suit  and  to  sell 
tbe  land  for  the  benefit  of  tbe  other  plaintiffs, 
and  not  in  bis  own  behalf,  notwithstanding 
the  allegation  in  the  bill  thereafter  filed  by 
him  alone  and  voluntarily  dismissed  upon  the 
filing  of  the  present  bill,  that  by  those  deeds 
the  whole  beneficial  interest  and  estate  vested 
in  him.  Perhaps,  as  suggested  by  tbe  counsel 
of  tbe  appellee,  the  former  bill  was  dismissed 
for  fear  of  the  rule  of  law,  recognized  in  Schu- 
lenberg  v.  Barriman,  88  U.  8.  21  Wall.  44.  63 
[22:  551,  555],  that  a  right  of  entrv  for  breach 
of  a  condition  subsequent  cannot  be  alienated. 

The  allegation  in  the  answer,  that  Forrest 
purchased  this  land  in  behalf  of  tbe  society, 
and  with  its  money,  is  supported  *by  no[349 
competent  and  sufficient  evidence.  The  only 
evidence  upon  this  point  was  the  testimony, 
taken  forty  years  after  the  transaction,  of  For- 
rest's widow  and  daughter,  respectively  the 
grandmother  and  the  mother  of  Grimshaw 's 
wife. 

The  first  question  presented  in  relation  tp 
this  testimony  is  whether  the  widow  was  a 
competent  witness  to  prove  admissions  or  dec- 
Dirations  supposed  to  have  been  made  by  her 
husband  in  conversation  with  her. 

At  common  law,  upon  grounds  of  public 
policy,  husband  and  wife  (with  some  excep- 
tions not  here  material)  were  not  permitted, 
even  by  consent,  to  give  evidence  for  or  against 
each  other,  or  to  testify,  even  after  the  ending 
of  the  marriage  relation  by  death  or  divorce, 
to  private  communications  which  took  place 
between  them  while  it  lasted.  Stein  v.  Bote- 
man,  88  U.  8.  18  Pet.  200.  222  [10: 120,  185]; 
(y Connor  v.  Maioribanke,  4  Man.  &  G.  485,  6 
Scott.  N.  R.  804;  1  Greenl.  Ev.  ^g  884-887. 

Tbe  Congress  of  the  United  States,  by  a 
clause  originally  inserted  in  tbe  civil  appropri- 
ation act  of  July  2,  1864,  chap.  210,  §  8  (18 
Stat,  at  L.  851).  and  embodied  in  U.  8.  Rev. 
Stat,  g  858.  has  enacted  that  there  shall  be  no 
exclusion  of  any  witness  in  a  civil  action  be- 
cause he  is  a  party  to  or  interested  in  the  issue 
tried.  But  that  clause  has  merely  removed  all 
disqualifications  of  witnesses  for  interest,  and 
does  not  affect  the  exclusion  of  testimony  of  a 
husband  or  wife  upon  grounds  of  public  pol- 
icy. Lueoi  V.  Brooke,  a5  U.  S.  18  Wall.  486, 
458  [21: 770.  788]:  Baneett  v.  UniUd  Statee,  187 
U.  8.  406,  505  [84:  762.  7641. 

Congress,  on  the  same  day,  passed  another 
act,  entitled  "An  Act  Relating  to  the  Law  of 
Evidence  In  the  District  of  Columbia."  by 
which  it  was  enacted  "that  on  the  trial  of  any 
issue  Joined,  or  of  any  nmtter  or  question,  or 
on  any  inquiry  arising  in  any  suit,  action,  or 
other  proceeding  in  any  court  of  Justice,  in 
the  District  of  Columbia,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  au* 
thority  to  hear,  receive,  and  examine  evidence, 
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within  said  District,  the  parties  thereto,  and  the 
persons  in  whose  behalf  any  such  action  or  oth- 
er proceeding  may  be  brought  or  defended, 
350]  and  any  and  all  persons  interested  *in 
the  same,  shall,  except  as  hereinafter  excepted, 
he  competent  and  compellable  to  give  evidence, 
either  viva  voce  or  by  deposition,  according  to 
the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  said  action  or  other 
proceeding:  Provided,  That  nothing  herein 
contained  shall  render  any  person  who  is 
charged  with  any  offense,  in  any  criminal  pro- 
ceedmg,  competent  or  compellable  to  give  evi- 
dence lor  or  against  himself  or  herself,  or  shall 
render  any  person  compellable  to  answer  any 
question  tending  to  criminate  himself  or  her- 
self, or  shall,  in  any  criminal  proceeding,  ren- 
der any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  or  in  any  proceed- 
ing instituted  inconsequence  of  adultery;  nor 
shall  any  husband  be  compellable  to  disclose 
any  communication  made  to  him  by  his  wife 
during  the  marriage,  nor  shall  any  wife  be 
compellable  to  disclose  any  communication 
made  to  her  by  her  husband  during  the  mar- 
riage." Act  of  July  2,  1864  (13  Stat,  at  L. 
874,  chap.  222). 

This  act  (except  in  the  restriction  to  the  Dis- 
trict of  Columbia)  was  taken,  almost  word  for 
word,  from  modern  English  statutes;  the  first 
half  of  it  (except  the  words  "and  any  and  all 
persons  interested  in  the  same,'*  who  had 
been  made  competent  witnesses  by  the  statute 
of  6  &  7  Vict.  chap.  85)  from  §  2  of  the  statute 
of  14  &  15  Vict.  chap.  99;  the  first  two  clauses 
of  the  proviso  from  §  8  of  that  statute;  atid  the 
last  two  clauses,  being  those  concerning  hus- 
band and  wife,  from  the  statute  of  16  &  17 
Vict.  chap.  83.  §8. 

The  same  act  has  been  re-enacted  in  the  He- 
Tised  Statutes  of  the  District  of  Columbia,  with 
hardly  any  change,  except  in  substituting  for 
the  words  "except  as  hereinafter  excepted" 
the  words  ''except  as  provided  in  the  follow- 
ing section;"  and  in  making  the  proviso  a 
•eparate  section,  omitting  the  words,  "pro- 
Tided  that  nothing  herein  contained,"  and  be- 
ginning with  the  words,  "nothing  in  the  pre- 
ceding section."    D.  C.  Rev.  SUt.  §§  876.  877. 

The  latter  part,  which  constituted  the  proviso 
in  the  act  of  1864.  chap.  222,  and  which  now 
35 1  ]  forms  g  877  of  the  Revised  'Statutes  of 
the  District  of  Columbia,  is  upon  its  face,  and 
according  to  its  uniform  construction  in  the 
courts  of  the  District  of  Columbia,  not  new 
and  afllrmative  legislation,  but  wholly  nega- 
tive, and  by  way  of  proviso  or  exception  out 
of  the  enactment  which  goes  before;  and 
therefore  has  no  application  to  any  cases  other 
than  those  in  which  the  husband  or  wife, 
called  as  a  witness,  is  a  party,  in  name  or  in 
fact,  to  the  suit,  or  interested  in  it;  and  does 
not  make  a  husband  or  wife,  not  a  party  to  or 
interested  in  the  suit,  competent  to  testify,  be- 
fore or  after  the  death  of  the  other,  to  private 
communications  between  the  latter  and  the 
witness.  United  States  v.  Quiteau,  1  Mackey. 
498,  547,  548  [47  Am.  Rep.  247];  Clark  v. 
Eratue,  2  Mackey.  559,  572;  Holttman  v.  Wag- 
ner, 5  Mackey,  15,  16;  BecUe  ▼.  Brown,  6 
Itackey,  574,  577.    See  also  BanrinU  r.  AUsn, 
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7  Exch.  609;  Pereital  v.  Caney,  14  Jur.  1056, 
1063.  cited  7  Exch.  611;  Alcock  v.  Alcoek,  (]► 
De  G.  &  S.  671 ;  Reg.  v.  Payne,  L.  R.  1  C.  C. 
849.355;  Reg.  v.  Thompson,  L.  R.  1  C.  C.  377. 

Stephney  Forrest's  widow    was   neither  a 
party  to  nor  interested  in  this  suit,  having  con- 
veyed all  her  interest  in  tlie  subject  thereof  to 
the  defendant  Orimshaw  before  the  suit  was^ 
brought.     She  was  therefore  incompetent  to- 
testify  to  private  conversations  between  her  and 
her  husband  in  his  lifetime;  and  a  conversation 
between  them  in  their  own  home,  in  the  pres- 
ence of  no  one  but  their  young  daughter,  who- 
does  not  appear  to  have  taken  any  part  in  it» 
must  be  deemed  to  be  a  private  conversation, 
within  the  rule.  Jacobs  v.  Hester,  118  Mass.  157. 

The  daughter  herself  may  have  been  a  com- 
petent witness  to  such  a  conversation.  Bat 
her  testimony,  which  amounted  to  no  more 
than  that  she  beard  her  father,  as  he  left  home 
one  morning,  say  that  he  was  going  to  the  sec- 
retary of  the  society  to  get  money  to  buy  land 
for  the  society,  was  clearly  insufficient  to  provo 
that  he  bought  the  land  with  money  of  the  so- 
ciety, or  that  the  society  had  any  greater  or 
other  title,  legal  or  equitable,  than  appeared  ta 
be  conveyed  to  it  by  the  deed  made  by  him  to, 
and  accepted  by,  the  trustees  in  its  behalf. 
Such  slight  testimony  to  a  casual  remark  of 
the  'supposed  trustee,  more  than  forty[351^ 
years  aeo,  falls  far  short  of  the  clear  proof  re- 
quired by  a  court  of  equity,  whenever  a  trust 
in  real  estate  is  sought  to  be  implied,  against  tbe- 
terms  of  a  deed  of  conveyance,  by  parol  evi- 
dence of  pavment  of  the  price  by  a  third  per- 
son. PrevMt  V.  GraU,  19  U.  S.  6  Wheat.  481 
5:  811];  Slocum  v.  Marshall,  2  Wash.  G.  O. 

7;  Smith  v.  Burnham,  8  Sumn.  485. 

We  are  then  brought  to  the  principal  ques- 
tion in  the  case,  which  is  of  the  nature  and  ef- 
fect of  the  deed  from  Forrest  to  trustees  for  tbe- 
Union  Beneficial  Society  for  a  burial  ground. 
The  first   inquiry  which  naturally  arises  ia- 
whether  the  de^  was  for  a  charitable  use,  la- 
the legal  sense.    If  it   was,  the  conveyance- 
would  not  be  open  to  any  legal  objection  by 
reason  of  the  length  of  time  during  which  the 
trust  might  last,    or   because  of  the  society 
named  not  being  a  corporation.     Ould  v.  Wash- 
inton  Hospital.  95  V.  S.   803  [24:450];  Russell 
T.  Allen,  107  U.  S.  163. 171  [27:397,  400].  And 
the  trustees,  although  the  deed  did  not  in  terms, 
run  to  their  heirs  and  assigns,  would  take  the 
legal  esUte  in  fee.    Russell  t.  Allen,  supra/ 
Potter  T.  Ooueh,  141  U.   S.   296,  809  [85:  721, 
729];  EasterhrooksY.TaUnghast,tiQtV2Ly,  17,  21. 

A  grant  for  the  maintenance  of  a  church- 
yard or  burial  ground  in  connection  with  a. 
church  or  religious  society,  or  of  a  public- 
burial  ground,  or  a  burial  ground  of  all  per- 
sons of  a  certain  race,  class,  or  neighborhood, 
might  be  considered  as  in  the  nature  of  a  dedi- 
cation for  a  pious  and  charitable  use.  Beatiy 
V.  Kurts,  27  U.  8.  2  Pet.  566. 583,  584  [7:  521. 
527];  CineinnaltY.  White,  81  U.S.  6  Pet.  431,486- 
[8:  452.  455];  Jones  v.  Habersham,  8  Woods, 
448.  470.  and  107  U.  S.  174,  183.  184  [27:401. 
4051 :  Dei^^ter  v.  Gardner,  7  Allen.  248,  247; 
Rs  Vaughan,  L.  R.  83  Ch.  Div.  187. 

By  the  act  of  Congress  of  May  5,  1870.  chap. 
80.  ^  5.  re-enacted  in  the  Revised  Statutes  of 
the  t>istrict  of  Columbia,  provision  has  been 
made  for  the  Toluntary  incorporation  of  ceme- 
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teiT  aaaociations  In  the  District  of  Clolumbia; 
aod  ''any  person  or  persons  desiriog  to  dedi- 
cate any  lot  of  land,  not  exceeding  5  acres,  as  a 
burial  ground  or  place  for  the  interment  for 
the  dead,  for  the  use  of  any  society,  associa- 
tion, or  neigh1>orhood,"  may  convey  such  land 
by  deed  to  tbe  District  of  Columbia/  'specifying 
353]  *in  such  deed  tbe  society,  association,  or 
neighborhood  for  the  use  of  which  the  dedica- 
tion is  desired  to  be  made,  and  thereby  vest 
the  title  to  such  land  in  perpetuity  for  the  uses 
stated  in  the  deed.*'  16  Stat,  at  L.  106,  107; 
D.  C,  Rev.  Btat.  §§  594-604. 

But  the  conveyance  now  in  question,  made 
to  private  persons  as  trustees,  twenty-five  years 
before  the  passage  of  that  act,  was  expressed 
to  l>e  ''for  the  sole  use  and  benefit  of  the  Uoion 
Beneficial  Society  of  the  city  of  Washington 
as  aforesaid,  for  a  burial  ground,  and  for  no 
other  purpose  whatever."  The  articles  of  as- 
sociation of  that  society  appear  to  have  con- 
templated the  burial  of  none  but  its  own  mem- 
bers; and  tbe  usage,  which  early  sprang  up, 
of  permitting  the  interment  in  its  burial  ground 
of  other  inhabitants  of  the  District  of  Colum- 
bia, upon  the  payment  of  certain  fees,  appears 
to  have  been  adopted,  not  from  any  charitable 
motive,  but  as  a  source  of  private  profit  to 
the  members  of  the  association.  It  may  be 
doubted  whether,  in  the  absence  of  express 
statute,  the  burial  ground  of  such  a  society 
can  be  held  to  l>e  a  public  charitable  use. 
See  King  v.  Parker,  9  Cush.  71 ;  Donnelly  v. 
BoHan  OathoUc  Cemetery  A$ao.  146  Mass.  163; 
Anon.  8  Atk.  277;  PeoM  v.  Pattiaon,  L.  R  83 
Cb.  Div.  164;  Cunnaek  v.  Edwardi  [1896]  8 
Ch.  679;  lU  Buek  [1896]  2  Ch.  727. 

If  it  be  assumed,  however,  as  most  favor- 
able to  the  defendant,  that  this  deed  created  a 
charitable  trust,  it  was  not  a  grant  indicating 
a  general  charitable  purpose  and  pointing  out 
the  mode  of  carrying  that  purpose  into  effect, 
thus  coming  within  the  class  of  cases  in  which 
courts  of  chancery,  when  the  particular  mode 
had  failed,  have  carried  out  the  general  pur- 
pose. Church  of  Jenui  Christ  of  L.  D.  8.  v. 
United  8tate$,  186  U.  8.  1,  61-60  [84:  478, 494- 
497];  Jadaon  v.  PhilUp$,  14  Allen,  589.  But 
the  trust  was  restricted,  in  plain  and  un- 
equivocal terms,  to  the  particular  society 
to  be  benefited,  as  well  as  to  the  purpose  of 
a  burial  ground,  adding  (as  if  to  put  the 
matter  beyond  doubt)  "and  for  no  other  pur- 
pose whatever."  The  trust  would  end, 
therefore,  at  the  latest,  when  the  land 
ceased  to  be  used  as  a  burial  ground  and  the 
society  was  dissolved.  Baeterbrooks  v.  TiUing- 
hoMt,  5  Gray,  17;  Beed  v.  Stouffer,  66  Md.  286, 
854]  254;  Second  UniwrecUut  8oc,  *v.  Dugan, 
65  Md.  460:  Be  Bymern^db]  1  Ch.  19,  81,  82. 

In  Baeterbrooke  v.  TiUinghaat,  above  cited, 
an  inhabitant  of  a  town  devised  land  to  a 
trustee  named,  and  his  successors  to  be  ap- 
pointed as  provided  in  the  will,  in  trust  to  ap- 
81y  the  income  in  support  of  the  gospel  and 
le  maintenance  of  a  pastor  or  elder  in  a 
church  alroadv  existing  in  the  town,  of  a  cer- 
tain faith  and  practice,  so  long  as  the  mem- 
bers of  that  church  "or  their  successors  shall 
maintain  the  visibility  of  a  church  in  said 
faith  and  order,  and  uniting  in  fellowship  and 
communion  with  those  who  hold  and  practise 
said  principles,  and  no  others."  Three  years 
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after  the  testator's  death,  the  members  of  the 
church,  reduced  to  two  in  number,  voted  and 
resolved,  at  a  meeting  called  by  public  notice, 
that  they  would  no  longer  endeavor  to  main-^ 
tain  the  appearance  of  a  visible  church,  and. 
declared    the   church  dissolved  and  extinct. 
The  supreme  iudicial  court  of  Massachusetts, 
speaking  by  Mr.  Justice  Metcalf.  decided  that 
the  trustee  took  an  estate  in  fee;  but  that,  the- 
church   having  been  dissolved    and   havine 
ceased  to  l>e  a  visible  church,  he  held  the  land 
for  the  devisor's  heirs  at  law  as  a  resulting 
trust.    5  Gray,  21. 

In  Baw9on  v.  School  DUt.  No.  6,  7  Allen, 
125,  cited  by  the  defendant,  the  deed  was  to  a. 
town   of  land  already,  as  the  deed  recited, 
* 'being  improved  for  a  burying  place,*' Ao^ii- 
dum  "to  the  said  town  of  Ux bridge  forever, 
to  their  only  proper  use,  benefit,  and  behoof, 
for  a  burying  place  forever."    There  were  no^ 
such  negative  words  as  in  the  deed  before  us, 
"and  for  no  other  purpose  whatever;"  the  ac- 
tion was  at  law ;  and  the  only  question  argued 
or  considered  was  whether  the  decree  created 
an  estate  upon  condition  subsequent.    While- 
deciding  that  it  did  not.  Chief  Justice  Bige- 
low  said:    "If  it  be  asked  whether  the  law 
will  give  any  force  to  the  words  in  a  deed 
which   declare  that  the  grant  is  made  for  a. 
specific  purpose,  or  to  accomplish  a  particular 
object,  the  answer  is,  that  they  may,  if  prop- 
erly expressed,  create  a  confidence  or  trust,  or 
amount  to  a  covenant  or  agreement  on  the 
part  of  the  grantee."    7  Allen,  180. 

Tbe  somewhat  similar  cases  of  Crane  t. 
Hyde  Park,  185  *Mass.  147,  and  Maho-  [355 
ning  County  v.  Toung,  16  U.  8.  App.  25i8,  also 
cited  bv  the  defendant,  likewise  turned  upoa 
a  question  of  forfeiture  for  breach  of  a  condt* 
tion  subsequent  in  a  deed  to  a  municipal  cor» 
poration. 

In  the  case  at  bar.  the  trust  created  by  the> 
deed  having  been  terminated,  according.to  iti» 
express  provisions,  by  the  land  ceasing  to  be 
used  as  a  burial  ground,  and  the  dissolution 
and  extinction  of  a  society  for  whose  benefit 
the  grant  was  made,  there  arises,  by  a  familiar 
principle  of  equity  Jurisprudence,  a  resulting 
trust  to  the  grantor  and  his  heirs,  whether.  h£ 
conveyance  was  by  way  of  gift,  or  for  valu- 
able consideration.     2  Fonblanque,  £q.  116, 
188.  and    notes;  2  Story,  £q.  Jur.  §§  1199, 
1200;  Hill,  Trustees,  118,  188;  Eoiterbrooki  v. 
TiUinghast,  5  Qny,  17,  and  Beed  v.  SUmffer^ 
56  Md.  460,  above  cited. 

The  question  suggests  itself  whether  the 
case  at  l»r  falls  within  the  rule  of  law,  knowft 
as  the  rule  against  perpetuities,  by  which  an 
estate,  legal  or  equitable,  ffranUsd  or  devised 
by  one  person  to  another,  which,  by  the  term» 
of  the  instrument  creating  it,  is  not  to  vest  un- 
til the  happening  of  a  contingencv  which  maj 
by  possibility  not  occur  within  the  period  of 
a  life,  or  lives  in  being  (treating  a  child  in  ita 
mother's  womb  as  in  being)  and  twenty-one 
years  afterwards,  is  void  for  remoteness,  and 
consequently  a  limitation  over  to  a  third  per- 
son which  may  possibly  not  take  effect  within 
the  period  is  void,  and  the  estate  remaina  in 
the  first  taker.    That  rule  does  not  apply  to  % 

?:ift  to  a  charity,  with  no  intervening  gift  to  or 
or  the  benefit  of  a  private  person  or  corpom- 
tion;  or  to  a  contingent  lioutation  over  from 
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one  charity  to  another.  But  It  does  apply  to 
m  grant  or  devise  to  a  charity  after  one  to  a 
private  person ;  as  well  as  to  a  grant  or  devise  to 
a  private  person, although  limited  over  after  an 
Immediate  gift  to  a  charity.  Russell  v.  Allen, 
107  U.  8.  168.  171  [27:397.  400];  Jones  v. 
Habersham,  107  U.  8.  174,  la*)  [27:401,  405]: 
Me  Arthur  v.  Scott,  113  U.  8.  340.  381.  882 
£28:  1015,  1028];  BratUe  Square  Church  v. 
Grant,  8  Gray,  142  [63  Am.  Dec.  725]:  Theo- 
iogieal  Education  Soo.  v.  Alti/  Oen,  185  Mass. 
1285;  Be  Tyler  [18911  8  Ch.  252;  Be  Bowen 
[1898]  2  Ch.  491. 

But  when  there  is  no  limitation  over  in  the 
|nrant  or  devise,  and  the  grantor  or  devisor,  or 
S56]  the  heirs  of  either,  claim  *the  estate,  not 
under  the  grant  or  devise,  hut  because,  by  reason 
of  the  failure  thereof,  the  estate,  legal  or  equit- 
able, as  the  case  may  be,  reverts  or  results  to 
him  or  them,  the  rule  against  perpetuities  is 
inapplicable. 

Even  when  the  first  gift  is  strictly  upon  con- 
dition subsequent,  requiring  an  entry  on  the 
part  of  the  grantor  or  devisor,  or  his  heirs,  to 
revest  the  estate  in  him  or  them,  the  American 
courts  have  treated  their  title  as  unaffected  by 
the  rule  against  perpetuities.  Cowell  v.  Col- 
orado Springs  Co,  100  U.  8.  55  [25:  547];  Cray 
v.  Blanchard,  8  Pick.  284;  Austin  v.  Cam- 
bridgeport,  21  Pick.  215;  OuUd  v.  Bichards,  16 
Gray,  809;  Tobey  v.  Moore,  180  Mass.  448; 
Gray,  Perpetuities,  ^§  304-310. 

But  the  deed  in  this  case  is  clearly,  in  terms 
and  effect,  a  conveyance  in  trust,  with  no 
words  apt  to  create  a  condition.  Stanley  v. 
Colt,  72  U.  8.  6  Wall.  119  [18:  5021;  Barker  ^i. 
Barrows,  188  Mass.  578;  Atty.  Gen.  v.  Wax 
Chandlers*  Co.  L.  R.  6  H.  L.  1.  In  such  a 
case,  it  has  been  held,  both  in  this  country  and 
in  England,  that,  upon  the  failure  of  the  trust 
declared  in  the  deed,  although  depending 
upon  a  contingency  which  might  not  happen 
within  the  period  prescribed  by  the  rule 
against  perpetuities,  the  resulting  trust  to  the 
grantor  and  his  heirs  is  not  invalidated  by  the 
rule.  Easterbrooks  v.  Tillinghast,  5  Gray.  17; 
Stone  V.  Framingham,  109  Mass.  808;  First 
Universalist  Soe.  v.  Boland,  155  Mass.  71  [15 
L.  R.  A.  281];  Be  BandeU,  L.  R.  88  Ch.  Div. 
1S18,  218,  219;  Be  Bowen  [18931  2  Ch.  491,  494. 
In  BandelVs  Case,  Mr.  Justice  North  said: 
"In  my  opinion,  a  direction  that  in  a  particu- 
lar event  a  fund  shall  go  in  the  way  in  which 
the  law  would  make  it  go  in  the  absence  of 
fluch  a  direction,  cannot  be  said  to  be  kn  in- 
valid gift,  or  contrary  to  the  policy  of  the  law." 
And  in  Bowen^s  Case,  Mr.  Justice  Stirling  said: 
"As  property  may  be  given  to  a  charity  in  per 
petuity,  it  may  be  given  for  any  shorter  period, 
however  long;  and  the  interest  undisposed  of, 
even  if  it  cannot  be  the  subject  of  a  dirett 
executory  gift,  may  be  left  to  devolve  as  the 
law  prescribes." 

In  the  case  at  bar,  our  conclusions  as  to  the 
effect  of  Forrest's  deed,  assuming  it  to  be  in  the 
oatureof  a  valid  dedication  for  apiousandchar- 
357  jitable  use,mavbe8ummed  *upa8  follows: 
The  trustees  named  in  the  deed  took  the  legal 
estate  in  fee.  The  equitable  estate  in  fee  was 
from  the  ^beginning,  and  always  remained,  in 
the  grantor  and  his  heirs.  The  trust  declared 
in  the  deed,  for  a  burial  ground  for  the  Union 
Beneficial  Society,  came  to  an  end,  according 
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to  its  own  express  restriction  and  limitation, 
by  the  land  ceasing  to  be  used  as  a  burial 
(Tfound,  and  the  dissolution  of  the  society. 
Thereupon,  the  trustees  held  the  legal  estate 
in  fee,  subject  to  a  resulting  trust  to  the  grant- 
or's heirs,  unaffected  by  the  rule  against  per- 
petuities; and  the  legal  estate  of  the  trustees 
descended  to  their  heirs,  and  passed  by  the 
deeds  of  the  latter  to  the  defendant,  charged 
with  this  resulting  trust. 

The  alternative  that  the  trust  expressed  in 
Forrest's  deed  was  not  a  charitable  use,  but  was 
void  as  tending  to  create  a  perpetuity,  and  that 
the  trustees,  immediately  upon  the  execution 
and  delivery  of  the  deed  to  them,  held  the  land 
subject  to  a  resulting  trust  for  tlie  grantor  and 
his  heirs,  would  be  wholly  inconsistent  with 
the  position  always  taken  by  the  defendant 
Grimsbaw,  and  by  the  trustees  and  the  society 
under  whom  he  claims  title,  and  could  not, 
therefore,  inure  to  his  benefit  by  way  of  de- 
fense  to  this  suit,  on  the  ground  of  laches,  or 
otherwise.  All  Forrest's  heirs  (except  Mrs. 
Brooks,  who  had  conveyed  her  title  to  the  de- 
fendant Grimshaw)  have  joined  as  plaintiffs  in 
this  bill  to  enforce  the  resulting  trust  in  their 
favor.  Both  they  and  Grimshaw  had  acted 
upon  the  theory  that  the  deed  of  Forrest 
created  a  valid  trust  for  the  Union  Beneficial 
Society.  The  plaintiffs  made  no  claim  to  the 
land,  so  long  as  it  was  used  by  that  society  for 
a  burial  ground.  And  neither  the  trustees,  nor 
Grimshaw  claiming  under  them,  contended 
that  they  took  an  absolute  title,  free  from 
the  trust  expressed  in  Forrest's  deed.  The 
real  controversy  l)etween  the  plaintitfs  and 
Grimshaw  was  as  to  the  construction  of  the 
deed,  and  as  to  the  duration  of  the  express 
truiit  therein  declared  for  the  Union  Beneficial 
Society. 

The  objection  that  the  plaintiffs'  only  rem- 
edy is  at  law  is  unavailing.  The  bill,  besides 
specifically  praying  that  the  land  be  decreed  to 
have  reverted  to  Forrest's  heir8,and  *that[3ffS 
a  partition  be  ordered  to  be  made  between  the 
defendant  Grimshaw,  as  grantee  of  Mrs. 
Brooks,  one  of  Forrest's  heirs,  and  the  plain- 
tiffs, his  other  heirs,  and  that  the  deeds  to 
Grimshaw  from  the  heirs  of  the  trustees  be  de- 
clared to  be  a  cloud  upon  the  plaintiffs'  title, 
contains  a  prayer  for  general  relief,  under 
which  the  court  may  grant  any  relief  Justified 
by  the  facts  stated  in  the  bill  and  appearing  in 
proof.  Jones  v.  Van  Doren,  130  U.  8.  QM, 
693  [32:  1077.  1080]. 

Upon  the  allegations  of  the  bill,  and  the 
proofs  at  the  hearing,  the  trustees  named  in 
Forrest's  deed,  and  their  heirs,  and  Grimshaw 
as  grantee  of  the  latter,  took  the  legal  title  in 
fee.  in  any  aspect  of  the  case,  subject  to  a  re- 
sulting trust  for  the  heirs  of  the  grantor.  A 
resulting  trust  is  a  creature  of  equity,  and  can 
he  enforced  in  a  court  of  chancery  only.  WuU- 
kins  V.  Holman,  41  U.  8.  16  Pet  25,  59  [10: 
878.  886].  Moreover,  the  title  of  the  plaintiffa 
appearing  upon  the  allegations  and  proofs'  to 
be  purely  equitable,  the  hill  may  also  be  main- 
taine<i  for  partition  of  the  land.  Act  of  Au- 
gust 15.  1876  (19  Stat,  at  L.  202,  chap.  297); 
Willard  v.  WiUard,  145  U.  S.  116  [86:  644]; 
Lueas  V.  King,  10  N.  J.  Eq.  277. 

Thecourt,havingacquirea  jurisdiction  of  the 
bill  upon  both  these  grounds,  was  authorized  to 
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retain  it  for  the  purpose  of  administering  com-  that  the  validity  of  his  title  depended  partlj, 

plete  relief  between  the  parties,  including;  the  if  not  altogether,  upon  the  construction  of  a 

•question  of  any  allowance  to  which  Orlmi<haw  treaty  made  between  the  povernment  of  the 

might  be  entitled  for  the  expense  incurred  in  United   States  and  the  Nez  Perce  Indians  on 

the  removal  of   the   bodies  from  the  burial  the  11th  day  of  June,  1855.    12  Stat,  at  L.  957. 

jrround  to  other  cemeteries,  or  upon  any  other  It  also  appears  that  there  was  drawn  in  que»> 

account.  tion  in  the  circuit  court  the  constitutionality 

The  decree  below  appears  to  have  proceeded  of  the  act  of  Congress  of  March  8,  1878.    17 

•upon  the   misapprehension  that  the  heirs  of  Stat,  at  L.  627,  chap.  824. 
Torrest  were  not  entitled  to  any  relief,  unless       A  temporary  injunction  was  issued  in  the 

by  ri'sson  of  his  membership  in  the  Union  cause,  enjoining  the  defendant  and  his  serr- 

BeneflciHl  Society.  ants,  counsel,  and  agents,  and  all  others  acting 

Dteree  reversed^  and  case  remanded  for  fur-  in   his  behalf,  from  interfering  or  intermed- 

ther   proceedings   in    conformity    with    this  dling  with  the    plaintifit  in  the  control  and 

•opinion.  peaceable  possession  of  the  lamds  and  premises 

'  described  in  the  complaint. 

Upon  a  petition  subsequently  filed  in  the  state 

•3591  JOSEPH  ROBINSON.  Appt,  court  by  the  defendant,  the  cause  was  removed 

fj  into  the  circuit  court  of  *the  United  [860 

WILLIAM  A.  CALDWELL.  ^/^^^^  ^^''  \*;®  l^^^'^^^  of  Idaho  norlhexn  dlvi- 

s^u,^  *  *M^  vy«^  ^  gl^j^     g^  Stipulation  of  the  parties  the  case  was 

(See  8. 0.  Reporter's  ed.  aso-saa.)  transferred  to  the  central  division  of  that  court. 

The  case  was  heard  in  the  circuit  court  of 

Appeal  to  this  court,  ^^^  United  States  upon  a  motion  to  dissolve 

the  injunction,  and,  also,  pursuant  to  a  stipii- 

JLu  appeal  to  this  court  from  the  circuit  court  on  \*^*on  of  the  parties  «pon  the  merits.     A  flnti 

the  ground  that  the  JurtodictioQ  of  the  circuit  Jecree  was  rendered  ad judgmg  the  plaintiff  to 

court  is  in  question  oaaoot  \)e  maintained  when  *^  t"«  true  and  lawful  owner  of  an  undivided 

the  appellant  has  also  taken  an  appeal  to  the  cir-  one-half  interest  in  the  land  described  in  the 

cuit  court  of  appeals  and  the  whole  -case  on  iu  complaint,  and  that  his  title  be  quieted  against 

merits  has  been  determined  by  it,  although  the  the  claims,  demands,  and  pretensions  of  tbede- 

constructloD  of  a  treaty  and  the  constitutionality  fendant,  whom  the  decree  perpetually  estopped 

of  an  act  of  Ooogress  were  drawn  in  question  in  from  getting  up  any  claim  to  said  <land  or  to 

the  chrcuit  court:  such  case  can  be  taken  to  this  ^ny  part  thereof,  as  described  in  the  decree, 

court  only  upon  certiorari  afwrflnaWecreelupon  59  p^.  Rep.  858.     From  this  decree  the  de- 

the  merits  in  the  circuit  court  of  appeals.  ^^^^^^^  ^^f  ^  ^„^  ^^  ^,1^^^  ^„  ^pp^l  ^^ 

TNo  162 1  tl3i>  court.    The  citation  on  this  appeSsi  was 

'•      *        *''  served  July  21, 1894. 
Submitted  January  19, 1897.    Decided  Febru-      It  is  conceded  that  the  appellant  also  prose- 

ary  1, 1897.  cuted  an  appeal  to  the  circuit  court  of  appeals, 

which  determined  the  case  February  4,  1895. 

AT*rk«  A  T  •  A  s  Av.    ru      u  rt      *  *o  ^^^^T  of  the  plaintiff,  the  opinion  of  that 

^^^^i'TJ'l^?®''/*^\^'l??l^^?''''i  court  being  delivered  by  Jud^  Gilbert    98 

of  the  United  States  for  the  District  of  ^  S  App  468 

Idaho  adjudging   the    plaintiff,   William  A        The  opinion'of  Judge  Beat ty  in  the  circuit 

Caldwell,  to  be  the  true  and  lawful  owner  of  ^ourt  and  of  Judge  Gilbert  of  the  circuit  court 

certain  land  and  that  his  title  be  quieted  against  ^f  appeals  both  show  that  the  respective  oourU 

1  he  claims  of  Joseph  Robinson,  the  defendant,  considered  all  the  questions  in  the  case  requiring 

Viemtsied,  r«  tj*  ^  «       nito   on  &  construction  of  the  treaty  of  1855,  and  in- 

8«5  Mme  case  below,  59  Fed.  Rep.  658;  29  solving  the  validity  of  the  set  of  March  8, 

U.  o.  App.  4oo.  1878 

The  facts  are  stoted  in  the  opinion.  xbe  case  was  not  brought  to  this  court  from 

Mr.  J.  M.  Diekinson,  Assistant  Attorney  ^^^  circuit  court  of  appeals  upon  certiorari,  hot 

-General,  for  appellant  i,  tg^  upon  appeal  directly  from  the  final  de- 

Meneri,  Chiles  A.  MuweU,  Oeoripe  cree  in  the  circuit  court  of  the  United  States. 
43.  Chase,  and  James  W.  Beid  for  appellee.  Upon   the   present   appeal  the  question  Is 

raised  by  the  appellant  as  to  the  Jurisdiction  Qf 

Mr.  Justice  HarUui  delivered  the  opinion  the  circuit  court  of  the  United  States,  the  oon- 

«f  the  court:  tentlon  being  that  the  plaintiff  could  not  have 

This  suit  was  brought  on  the  20th  day  of  brought  an  original  suit  in  the  circuit  ooort  of 

October,  1898.  by  Caldwell  against  Robinson  the  United  States,  and  therefore  that  the  case 

in  the  district  court  of  the  second  judicial  dis-  was  not  removable  from  the  state  court     7>f»- 

trlct  of  the  state  of  Idahp.  nessee  v.  Union  A  P.  Bank,  152  U.  8.  464  [88: 

It  appears  from  the  complaint  that  the  plain-  511]:  Chappell  y,  Waterworth,  155  U.  8.  109 

tiff  claimed  to  be  the  owner  of  a  ceriain  tract  [89:  85].    But  no  such  question  has  been  oer- 

of  land  in  Idaho,  containing  640  acres,  and  tified  to  this  court,  nor  does  it  appear  to  have 


Nora.— iif  to  juriadiotUm  of  the  United  atates  5tf- 
jpreme  Court  where  Federal  tiueetion  arieee^  or  where 
4>re  drawn  in  gueetinn  statutes^  treaty,  or  Omattiu- 
^iion,  see  ootes  to  Mariin  v.  Hunter.  4: 07;  Matthews 
w.  Zaoe,  S:  654;  and  Williams  ▼.  Noma,  6: 67L 

iif  tojuriadUtion  of  United  Stalee  Supreme  Court 

166  U.  &  U.  a.  Book  41.  47  *4( 


to  declare  etate  law  void  a»  in  eonfttet  with  etat^ 
Conetitution;  to  reniee  decreet  of  state  eourta  as  to 
construction  of  state  laim,— see  notes  to  Hart  V. 
Lamphhne,  7: 079,  and  Oommerdal  Bank  v.  Baek^ 
inffham,12.160» 


860-868  SuFUBMs  Coubt  of  thk  Ukited  Statica.  Oct.  Tkhm^ 


been  raised  either  in  the  circuit  court  or  in  the 
circuit  court  of  appeals. 

361]  *In  Mcl.ish  v.  Roff,  141  U.  S  6C1,  668 
135: 896].  the  court  6aid  that  after  a  final  judg- 
ment in  the  circuit  court  ''the  party  agaiust 
^hom  it  ia  rendered  must  elect  whether  he  will 
take  his  writ  of  error  or  appeal  to  the  supreme 
court  upon  the  question  of  jurisdiction  alone, 
or  to  the  circuit  court  of  appeals  upon  the 
whole  case;  if  the  latter,  then  the  circuit  court 
of  appeals  may,  if  it  deem  proper,  certify  the 
question  of  jurisdiction  to  this  court." 

In  United  States  v.  Jahn,  155  U.  9.  109, 114 
[89:  87.  tO].  it  was  said:  "(l)  If  the  jurisdic- 
tion of  the  circuit  court  is  in  issue  and  decided 
in  favor  of  the  defendant,  as  that  disposes 
of  the  case,  the  plaintiff  should  have  the  (ques- 
tion certified  and  take  his  appeal  or  writ  of 
error  directly  to  this  court.  (2)  If  the  question 


quired  Jurisdiction  of  the  cause,  it  could  ha?» 
determined  any  question  of  the  jurisdiction  of 
the  circuit  court  appearing  upon  the  record, 
whether  certified  or  not.  26  8tat.  at  L.  826, 
chap.  517,  §  5.  But  the  defendnnt  elected  la 
prosecute  also  an  appeal  to  the  circuit  court  of 
appeals,  and  that  court  considered  and  deter- 
mined the  whole  case  upon  its  merits. 

It  was  not  the  purpose  of  the  judiciary  ad 
of  1891  to  give  a  party  who  was  defeated  in  a 
circuit  court  of  the  United  Slates  the  right  ta 
have  the  case  finally  determined  upon  ita 
merits  both  in  this  court  and  in  the  circuit 
court  of  appeals.  As  no  question  of  jurisdic- 
tion was  certified  by  the  circuit  court,  and  aa 
the  defendant  chose  not  to  await  the  action  of 
this  court  upon  the  appeal  to  it  from  the  cir* 
cuit  court,  but  invoked  the  jurisdiction  of  the 
circuit  court  of  ap])ea]s  upon  the  whole  case. 


of  jurisdiction  is  in  issue,  and  the  jurisdiction  he  must  be  held  to  have  waived  his  n'^ht  to 

sustained,  and  then  judgment  or  decree  is  ren-  any  decision  here  upon  his  direct  appeal  from 

dered  in  favor  of  defendant  on  the  merits,  the  the  circuit  court. 

plaintiff,  who   has   maintained  the  jurisdic-  We  are    of   opinion  that    the    present    ap* 
tion,  must  appeal  to  the  circuit  court  of  ap-  peal  must  be  dismissed.    After  the  final  decree- 
peals,  where,  if  the  question  of   jurisdiction  upon  the  merits  in  the  circuit  court  of  appeals^ 
arises,  the  circuit  court  of  appeals  may  certify  this    court,  under    the    circumstances  stated, 
it.     (8)  If  the  question  of  jurisdiction  is  in  is-  could  properly  take  cognizance  of  the  case,  inr 
sue,  and  the  jurisdiction  sustained,  and  judg-  respect  of   any  question  involved  In  it,  onlj^ 
ment  on  the  merits  is  rendered  in  favor  of  upon  certiorari. 
the    plaintiff,  then  the  defendant    can    elect  Appeal  dismUted. 
either  to  have  the  question  certified  and  come  ■ 
directly  to  this  court,  or  to  carry  the  whole 

case  to  the  circuit  court  of  appeals,  and  the  THOMAS  P.  OAKES  and   Henry  C.  [30^ 

question  ofiunsdiction  can  be  certified  by  that  Pay  ne  and  Henry  C.  Rouse,  Receivers  of  the 

court.   (4)  If  in  the  case  last  supposed  the  plain-  Norihern  Pacific  Railroad  Company,  PWk. 

tiff  has  ground  of  complaint  m  respect  of  the  in  Err. 

judgment  he  has  recovered,  he  may  alsocarrv  '                    ^ 

the  case  to  the  circuit  court  of  appeals  on  the  pr  ^p  *  \f  aqt?    kArr^\^^<.^^i^w 

merits,  and  this  he  may  do  by  way  of  cross-  CLARA  MASE,  Administratrix. 

fll^«\2I  ^^  H ^  I""""'  J^'*"®  ^J^^r,"*"?}  ^u®  (See  8.  a  Reporter's  ed.  863, 884J 

taken  the  case  there,  or  independently  if  the  k                 ««-.  w«*^ 

defendant  has  carried  the  case  to  this  court  on  Fellow  servants. 

the  question  of  jurisdiction  alone,  and  in  this 

instance  the  circuit  court  of  appeals  will  sus-  -An  engtneer  on  one  train  is  a  fellow  servant  of  ft 

pend  a  decision  upon  the  merits  until  the  ques-  conductor  of  another  train  on  the  same  road. 

tion  of  jurisdiction  has  been  determined.    (5)  fjj^o  182  1 

The  same  observations  are  applicable  where  a«,.^,  ^    .        „, 

glaintiff  objects  to  the  jurisdiction,  and  is  or  SubmitUd  January  98.  1897,    Decided  FAnt^ 

oth    parties  are.  dissatisfied  with  the  judg-  ^^'l'  ^^>  -^^^7. 
ment  on  the  merits." 


J62] 'the court  said:    **No  question  of  juno-  ^,.,  ,  ^.  .  ,       ,    .  ,  ^,      ^, r 

diction   having  been  separately   certified    or  ^^^^^  Division,  in  favor  of  Clara  Mase.  admtn- 

specified.  and  the  writ  of  error  having  been  al-  '-''tratrix,  against  the  receivers  of  the  Northern 

lowed  without  restriction  or  qualification  this  Pacific  Railroad  Company,  for  damages  for  the 

court,  under  the  other  clause  of  the  statute  ^^*^^  ^^  plaintiff's  intestate,  caused  by  thede- 

above  cited  [§  5],  has  appellate  jurisdiction  of  Pendant     Reversed,  and  judgment  ordered  la 

this  case  as  one  in  which  the  constitutionality  ^*^®''  ®'  defendant 

of   a  law  of  the  >United    States  was  drawn  ^hc  facts  are  stated  in  the  opinion. 

in  question;  and,  having  acquired  Jurisdiction  ^^'  ^*  ^-  Bunn  for  plaintiffs  in  error. 

under  this  clause,  has  power  to  dispose,  not  ^^  counsel  for  defendant  in  error. 

merely  of  the  constitutional  question,  but  of  ^,     »     ,     «^  . 

the  entire  case,  including  all  questions,  whether  Mr.  Justice  White  delivered  the  opinion  ot 

of  the  jurisdiction  or  of  merits."  ^^®  court: 

As  the  construction  of  a  treaty  made  under  '^^^  defendant  in  error,  who  was  plaintiff  in 

the  authority  of  the  United  States  and  the  con-  ^^®  ^^^^^  court,  sued  to  recover  damages  caused 

atitutionality  of  an  act  of  Congress  were  drawn  ^J  *°  injury,  resulting  in  the  death  of  her  in- 

could  have  taken  cognizance  of  the  case  upon  ^^  arc  Mow  servants:  vUe  principal;  «up^ 

the  appeal  from  the  circuit  court  and  deter-  servant;  HabUity  of  fn«cer,-«ee  note  to  Daltimoi^ 

mined  thoae  questions,  and  having  thus  ac-  ft  O.  R.  Co.  v.  Baugh,  87: 77a. 
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tMtate,  wbilit  serrlng  as  ao  engineer  on  an  en- 

^ne  of  the  defendant  company  in  tbe  state  of 
ontana.  After  tbe  cause  was  put  at  issue  a 
Inrj  was  waived  by  a  written  stipulation,  and 
It  was  submitted  to  tbe  court  for  Judgment  on 
an  agreed  statement  of  facts.  Tbe  facts  stated 
established  tbat  tbe  accident  was  caused  by  a 
•witcb  negligently  left  open  by  tbe  conductor 
of  anotber  train  on  tbe  same  road.  Tbe  trial 
court,  considering  tbat  tbe  en^rineer  on  one 
train  was  not  a  fellow  servant  of  tbe  conductor 
on  anotber  train  of  tbe  same  road,  gave  judg- 
ment for  tbe  sum  of  tbe  damage,  wbich  was 
fixed  in  the  statement  of  facts.  On  error  to, 
the  trial  court  tbe  circuit  court  of  appeals  for 
tbe  eighth  circuit,  although  holding  that  the  re- 
lation between  the  engineer  on  one  train  and 
tbe  conductor  on  anotber  was  that  of  a  fellow 
■ervant,  yet  affirmed    tbe  judgment   on    tbe 

Sound  that,  by  the  statute  law  of  Montana, 
e  common-law  rule  as  to  the  relation  of 
master  and  servant  was  modified,  hence  the 
liability  existed.  The  statute  referred  to  ia 
864]  *found  in  the  Compiled  Statutes  of  the 
State  of  Montana  of  1887,  and  reads  as  follows: 

* 'Sec.  697.  That  in  every  case  the  liability 
of  Uie  corporation  to  a  servant  or  employee 
acting  under  the  orders  of  his  superior  shall 
be  the  same  in  case  of  injury  sustained  by  de- 
fault or  wrongful  act  of  bis  superior,  or  to  an 
employee  not  appointed  or  controlled  by  him, 
as  if  such  servant  or  employee  were  a  pasaen- 
far." 

Pending  this  writ  of  error  prosecuted  to  tbe 
Judgment  of  affirmance  rendered  by  tbe  circuit 
court  of  appeals,  the  validity  of  the  statute  of 
Montana  upon  which  that  court  based  its  de- 
cree was  drawn  in  question  before  the  supreme 
court  of  tbe  state  of  Montana,  where  it  was 
held  tbat  the  statute  was  void  under  the  Con- 
stitution of  the  state  because  it  applied  only  to 
domestic  corporations,  and  therefore  operated 
a  discrimatlon  against  such  corporationa. 
OrimvoeU  y.  Montana  C.  R.  Co.  (Mont.)  44  Pac. 
686.  Aa  this  ruling  of  the  court  of  last  resort 
of  the  state  of  Montana  interpreting  tbe  Con- 
atitotion  and  laws  of  that  state  is  binding  here, 
the  sole  ground  upon  which  the  circuit  court 
of  appeals  rested  its  Judgment  is  destroyed,  and 
tbe  only  question  remaining  is,  Did  tbe  relation 
of  fellow  servant  exist  between  an  engineer 
operating  a  locomotive  on  one  train  and  the 
conductor  on  anotber  train  of  tbe  same  road? 
That  such  relation  did  exist  is  no  longer  an 
open  qbeation  in  this  court.  Northern  P.  R, 
Co,  T.  HamUy,  154  U.  S.  849  [88:  1009]; 
Forthem  P.  R,  Co.  v.  CharUu,  162  U.  8.  859 
[40:999];  Northern  P,  R.  Co.  v.  Peterson,  162 
tJ.  S.  846  r40:994];  Central  R.  Co.  v.  Keegan, 
160U.  8.2b9  [40:418]. 

It  follows,  necessarily,  that  the  judgment 
myfst  he  retened,  and  that  judgment  be  entered 
In  favor  of  defendanta,  and  it  is  so  ordered. 

Mr.  Justice  HarUui  dissents. 


IM  V.8. 


LAKE  SHORE  &  MICHIGAN  [365 
SOUTHERN  RAILWAY  COMPANY. 
Ptff.   in  Err,, 

0. 

STATE  OP   OHIO    ex  ret.  RUSSELL  a 

HUMPHREY. 

(See  S.  C.  Reporter's  ed.  985-^19.) 

Potoer  of  state  court  as  to  bridge  over  river — act 
of  189(^ — additional  remedy. 

L  Tbe  power  of  a  etate  court  to  order  tbe  removal 
or  modification  of  abridge  by  quo  warranto  pro- 
ceedings, on  tbe  ground  that  It  is  a  public  nui- 
sance Impeding  the  navigation  of  a  river  whicb  la 
wholly  wltbin  tbe  state,  is  not  taken  away  by  the 
act  of  Congress  of  1890  requiring  the  approval  of 
tbe  Secretary  of  War  aa  a  condition  of  the  erec- 
tion of  a  bridge  over  navigable  water. 

2.  The  purpose  of  the  act  of  1890  was  not  to  depri  ve 
tbe  states  of  authority  to  grant  power  to  bridge 
such  streams,  or  to  render  lawful  (all  bridges 
previously  built  without  authority,  but  simply  to 
create  an  additional  remedy  to  prevent  such 
structures  from  interfering  with  commerce. 

[No.  156.] 

Argued  January  15, 1897.    Decided  February 

16, 1897. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  of  that 
court  affirming  a  judgment  of  tbe  trial  court 
rendered  in  proceedings  by  quo  warranto  order- 
ing the  defendant  below,  the  I^ake  Shore  & 
Michigan  Southern  Railway  Company,  to  re- 
move a  bridge  over  tbe  Ajobtabula  river  or 
modify  it  by  making  an  adequate  draw  span. 
Affirmed. 

The  facts  are  atated  in  the  opinion. 

Mr.  €l«orf|fe  C.  Greene  for  plaintiff  in  er- 
ror. 

iff*.  T.  E.  Burtott-  for  defendant  in  esror. 

Mr.  Justice  White  deliyered  tbe  opinion  of 
the  court: 

The  judgment  of  the  supreme  court  of  tbe 
state  of  Ohio  to  which  this  writ  of  error  waa 
prosecuted  affirmed  a  judgment  of  tbe  trial 
court  rendered  in  proceedings  by  quo  warranto 
ordering  the  defendant  below,  an  Ohio  cor- 
poration, to  absolutely  remove  a  bridge  or  to 
modify  its  structure  by  creating  an  adequate 
draw  span  therein;  the  bridge  being  one  by  it 
erected  and  maintained  over  the  Ashtabula 
river,  a  short  distance  above  tbe  point  where 
tbat  stream  empties  into  Lake  Erie.  Tbe  legal 
conclusions  of  the  lower  court  were  rested 
upon  certain  specific  findings  of  fact,  ets.,  that 
tbe  bridge  without  a  draw  had  been  erected 
and  was  maintained  without  the  consent  of  the 
state  by  an  abuse*  by  the  corporation,  of  the 
franchise  held  bv  it  from  the  state,  and  tbat  it 
waa  a  public  nuisance  impeding  tbe  navipation 
of  tbe  river,  wbich  was  wholly  within  the 
state  of  Ohio.  Both  the  pleadings  and  tbe  er- 
rors here  assigned  deny  the  jurisdiction  of  the 
state  of  Ohio  or  its  courts  to  control  the  subject- 
matter  of  the  ^controversy,  on  tbe  theory(S06 
that  tbe  determination  of  whether  the  defend- 
ant possessed  the  right  to  erect  the  bridge  and 
to  continue  it,  although  constructed  without 
authority,  is  a  Federal  and  not  a  state  question. 
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This  contention  is  predicated  on  gc^  4,  5,  and  7 
of  the  act  of  Conf^ress  of  September  19,  1890. 
(26  Slat  at  L.  4511,  chap.  907). 

Thecontcnlion  is  that  tlie  statute  in  question 
manifests  the  puipose  of  Congress  to  deprive 
the  several  states  of  all  authurilj  to  control 
and  rejTulate  any  and  every  structure  over  all 
Davii^able  streams,  although  they  be  wholly 
situated  within  their  tcriitory.  That  full 
power  resides  in  the  slates  as  to  the  erection  of 
bridges  and  other  works  in  navigable  streams 
wholly  within  their  jurisdiction,  in  the  absence 
of  the  exercise  by  Congress  of  authority  to  the 
contrary,  is  conclusiv^y  determioed.  Wilson 
V.  Black  Bird  Greek  Marsfi  Ok  27  U.  8.  2  Pel. 
245  [7:412]:  miners  v.  Buckley, ^l  U.S.  20 
How.  84  [15:  816j;  Gardweli  v .  American  Biver 
Bridge  Co.  113  U.  8.  205  [28:  959];  Willamette 
Iron  Bridge  Co.  v.  IJatch,  125  U.  S.  1  [31:629]: 
Shicely  v.  Bowlbp,  152  U.  8.  33  [38:  344],  and 
authorities  there  cited.  Indeed,  the  argument  at 
bar  does  not  assail  the  rule  settled  by  the  fore 
going  cases,  but  asserts  that  as  the  power 
which  it  recognizes  as  existing  in  the  state  is 
predicated  solely  upon  the  failure  of  Concress 
to  exert  its  paramount  authority,  therefore  the 
rule  no  longer  obtains,  since  the  act  of  1890 
relied  on,  siihstantially  amounts  to  an  express 
assumption  by  Con^re>s  of  entire  control  over 
all  and  every  navit^able  stream,  whether  or  not 
aituated  wholly  within  a  state. 

The  correctness  of  this  proposition  is  the 
iole  question  for  consideration.  The  4th  sec- 
tion of  the  act  relied  on  provides: 

"That  whenever  the  Secretary  of  War  shall 
have  good  reason  to  believe  that  any  railroad 
or  other  bridge  now  constructed,  or  which 
may  hereafter  be  constructed,  over  any  of  the 
Davigable  waterways  of  the  United  Slates,  is 
an  unreasonable  obstruction  to  the  free  navii^a- 
tion  of  such  waters  on  account  of  insufficient 
height,  width  of  span,  or  otherwise,  or  where 
there  is  difficulty  in  paasine  the  draw  opening 
or  the  draw  span  of  such  bridge  hv  rafts, 
flteamboata,  or  other  water  craft,  it  shall  be  the 
367]  duty  of  the  said  Secretary,  first  ^giving 
the  parlies  reasonable  opportunity  to  be  heard, 
lo  give  notice  to  the  persons  or  corporations 
owning  or  controlling  such  bridge  so  to  alter 
the  same  as  to  render  navigation  through  or 
voder  it  reasonably  free,  easy,  and  unob- 
structed; and  in  giving  such  notice  he  shall 
specify  the  changes  required  to  be  made,  and 
shall  prescribe  in  each  case  a  reasonable  time 
In  which  to  make  them.  If  at  the  end  of 
•och  time  the  alteration  has  not  been  made,  the 
Secretary  of  War  shall  forthwith  notify  the 
United  States  district  attorney  for  the  district 
io  which  such  bridge  is  situated,  to  the  end  that 
the  criminal  proceedings  mentioned  in  the  suc- 
ceeding section  may  be  taken." 

The  5th  section  makes  it  a  mindemeanor  to 
wilfully  refuse  to  comply  with  the  lawful  or- 
ders of  the  Secretary  of  War  in  the  premises, 
and  for  the  prosecution  of  the  offender  by 
proceedings  instituted  by  the  proper  district 
attorney.  The  portion  of  the  7tb  section 
which  relates  to  the  question  in  hand  is  as  fol- 
lows: 

"And  it  shall  not  be  lawful  hereafter  to  com- 
mence the  construction  of  any  bride,  bridge- 
draw,  bridge  piers  and  abutments,  causeway  or 
other  works  over  or  in  any  port,  road,  road- 
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stead,  haven,  harbor,  navigable  river,  or  navi- 
gable waters  of  the  United  States,  under  any 
act  of  the  legislative  assembly  of  any  state, 
until  the  location  and  plan  of  such  bridge  or 
other  works  have  been  submitted  to  and  ap- 
proved by  the  Secretary  of  War,  or  to  excavate 
or  fill,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacity  of,  the 
channel  of  said  navigable  water  of  the  United 
States,  unless  approved  and  authorized  by  the 
Secretary  (»f  War:  Provided.  That  this  section 
shall  not  apply  to  any  bridge,  brldge-iiraw. 
bridge  piers,  and  abutments  the  construction  of 
which  has  been  heretofore  duly  authorized  by 
law.  or  be  so  construed  as  to  authorize  the  con- 
struction of  any  bridge,  drawbridge,  bridge 
piers,  and  abutments,  or  other  works,  under  an 
act  of  the  legislature  of  any  state,  over  or  In 
any  stream,  port,  roadstead,  haven,  or  harbor, 
or  other  navigable  water  not  wholly  within  the 
limit  of  such  state." 

On  the  face  of  this  statute,  it  is  obvious  that 
it  does  not  support  the  claim  based  upon  It 
Conceding,  without  deciding,  *that  the  [368 
word8**waterways  of  the  United  States,"ihereiQ 
used,  apply  to  all  navigable  waters,  even  though 
they  be  wholly  situated  within  a  state,  and 
passing  also  without  deciding  the  contention 
that  Congress  can  lawfully  delegate  to  the  Sec- 
retary of  War  all  its  powers  to  authorize  struc- 
tures of  every  kind  over  all  navigable  waters, 
nothing  in  the  statute  gives  rise  even  to  the 
implication  that  it  was  intended  to  confer  suck 
power  on  the  Secretary  of  War.  The  mere 
delegation  to  the  Secretary  of  the  right  to  de- 
termine whether  a  structure  authorized  by  law 
has  been  so  built  as  to  impede  commeice,  and  to 
direct,  when  reasonably  necessary,  its  modifica- 
tion so  as  to  remove  such  impediment,  does  not 
confer  upon  that  officer  power  to  give  original 
authority  to  build  bridges,  nor  does  it  presup- 
pose that  Congress  conceived  that  it  was  lodg- 
ing In  the  Secretary  power  to  that  end.  When 
the  distinction  l>etween  an  authorized  structure 
so  erected  as  to  impede  commerce  and  an  un- 
authorized work  of  the  same  character  is 
borne  in  mind,  the  fallacy  of  the  contention 
relied  on  becomes  apparent  The  mere  dele- 
gation of  power  to  direct  a  change  in  lawful 
structures  so  as  to  cause  them  not  to  interfere 
with  commerce  cannot  be  construed  as  con- 
ferring on  the  officer  named  the  right  to  deter- 
mine when  and  where  a  bridge  may  be  built. 
If  the  interpretation  claimed  were  to  be  given 
to  the  act,  its  necessary  effect  would  be  that 
Congress,  in  creating  an  additional  means  to 
control  bridges  erected  by  authority  of  law. 
had,  by  implication,  confirmed  and  made  valid 
every  bridge  built  without  sanction  of  law. 

The  language  of  the  7ih  section  makes  clearer 
the  error  of  the  interpretation  relied  on.  The 
provision  that  it  shall  not  be  lawful  to  there- 
after erect  any  bridge  *'in  any  navigable  river 
or  navigable  waters  of  the  United  States,  under 
any  act  of  the  legislative  assembly  of  any  state, 
until  the  location  and  plan  of  such  bridge 
.  .  .  have  been  submitted  to  and  approved 
by  the  Secretary  of  War,"  contemplated  that 
the  function  of  the  Secretary  should  extend 
only  to  the  form  of  future  structures,  since  the 
act  would  not  have  provided  for  the  future 
erection  of  bridges  under  state  authority  if  its 
very  purpose  was  to  deny  for  the  future  all 

16^  U.  fk 
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369]^wer  Id  the  states  OQ  the  subject.  The  TN  ERROR  to  the  Supreme  Ooart  of  the 
qualiticatioD  affixed  to  the  proviso  which  ac-  JL  State  of  Iowa  to  review  a  decree  of  that 
compaDiestbisseciioo  throws  light  OD  the  entire  court  reversing  a  decree  of  the  State  District 
statute  and  points  obviously  to  the  purpose  io-  Court  in  favor  of  plaiotifit  and  dismissing  a  suit 
tended  to  be  accomplished  by  its  enactment,  brought  by  the  Burlington  Gaslight  Company,. 
The  qualifying  language  is  that  the  section  shall  plaintifit,  against  the  BurIiDgton,Cedar  Rapids, 
sot  apply  to  any  bridge  ''heretofore  duly  au-  &  Northern  Railway  Company  to  enjoin  it 
thorized  by  law,  or  be  so  const  rued  as  to  author-  from  interfering  with  the  grade  of  a  street,  etc., 
ize  the  construction  of  any  bridge,  drawbridge,  and  from  narrowing  the  roadway  in  front  of 
bridge  piers,  and  abutments,  or  other  works,  plaintiff's  lots.  Affirmed, 
under  an  act  of  tbe  legislature  of  any  state,  over  See  same  case  below,  91  Iowa,  470. 
or  In  any  stream,  port,  roadstead,  haven,  or  har- 
bor, or  other  navigable  water,  not  wholly  SUtement  by  Mr.  Justice  Brewer: 
within  the  limits  of  such  state."  The  con-  On  July  2.  1836,  Congress  passed  an  act  (5 
atruction  claimed  for  the  statute  is  that  its  pur-  stat.  at  L.  70,  chap.  263)  directing  the  survey 
pose  was  to  deprive  the  slates  of  all  power  and  platting  of  certain  tracts  of  land  in  Iowa 
MB  to  every  stream,  even  those  wholly  within  into  towns,  among  others  the  town  (now  city> 
their  borders,  whilst  the  very  words  of  the  of  Burlington,  the  work  to  be  done  under  the 
•totute,  saying  that  its  terms  should  not  be  direction  of  the  surveyor  general  of  the  public 
construed  as  conferring  on  the  stales  power  to  lands,  with  a  proviso  'Hhat  a  quantity  of  land 
give  authority  to  build  bridges  on  streams  not  of  proper  width  on  the  river  banks,  .  .  . 
wholly  within  their  limits  by  a  negative  preg-  and  running  with  the  said  river  the  whole 
nantwithan  affirmative,  demonstrate  that  the  length  of  said  towns,  shall  be  reserved  from 
object  of  the  act  was  not  to  deprive  the  several  gale  (as  shall  also  the  public  squares)  for  public 
atatea  of  the  authority  to  consent  to  the  erec-  use.  and  remain  forever  for  public  use  as  public 
tion  of  bridges  over  navieable  waters  wholly  highways,  and  for  other  public  uses."  This  act 
within  their  territorjj.  To  hold  that  the  act  was  amended  on  March  8.  1887  (6  Stat,  at  L. 
manifested  an  intention  on  the  part  of  Con-  ng^  chnp.  86)  by  transferring  the  duty  of 
greas  to  strip  the  several  states  of  all  authority  surveying,  etc.,  from  tbe  surveyor  general  to  a 
over  every  navigable  stream  whollv  within  the  ^oord  of  commissioners.  Both  the  original  act 
state  would  reouire  the  obliteration  of  these  and  its  amendment  provided  for  a  public  sale 
qualifying  words,  and  would  therefore  be  the  of  the  lou  as  surveyed  and  platted.  In  pur- 
creation  of  a  new  statute  by  judicial  construe-  guance  of  these  statutes  the  town  of  Burlington 
tion.  It  follows,  therefore,  that,  even  conced-  ^as  platted,  a  strip  of  land  200  feet  in  width, 
iog,ayyi/«i(/o,  that  the  words 'navigable  watera*  called  •'Front  Street,"  being  left  between  the 
aa  used  in  the  act  were  intended  to  apply  to  eastern  row  of  loU  and  the  Mississippi  river, 
atreama  wholly  within  a  state,  iu  obvious  pur-  Februarv  14,  1863,  Congress  passed  an  act  (10 
poae  was  not  to  deprive  the  states  of  authority  stat.  at  U  157.  chap.  67)  granting  to  the  cities 
to  grant  power  to  bridge  such  streams,  or  to  of  Burlington  and  Dubuque  "the  land  Border- 
render  lawful  all  bridges  previously  built  with-  in^  on  the  Mississippi  river,  in  front  of  said 
out  authority,  but  simply  to  create  an  ^di-  cities,  reserved  by  the  act  of  July  2,  1886,  for  a 
Uonal  and  cumulative  remedy  to  prevent  auch  pul)lic  highway,  and  for  other  public  uses,  to- 
atructures,  although  lawfully  authorized,  from  gether  with  the  accretions  which  may  have 
Interfering  with  commerce,  formed  thereto  or  in  front  thereof,  to  ♦be[37 1 
Affirmed.  disposed  of  in  such  manner  as  the  corporate 

Mr  Justice  Brewer  concurs  in  the  result.  a^J^orit ies  of  said  cities  may  direct" 

The  8d  section  provided: 
"That  the  grant  made  by  this  act  shall  ope- 

^^^^  «w,,**  ,^^^«,^^,    r^.r^^^^T^^^  /^rvw  Hite  as  a  relinquishment  only  of  the  right  of 

370]  JBURLINGTON   GASLIGHT  COM-  the  United  States  in  and  to  said  premis^.  and 

PANY,  Piff,  in  Err,,  shall  in  no  manner  aflfect  the  rights  of  third 

^.*^*  ,^,^«,^*,       ™Vv  .  «     «  .  «.,^«       .  persons  therein,  or  to  the  use  thereof,  but  shall 

BURLINGTON,     CEDAR     RAPIDS,     d;  fc  subject  to  the  same." 

NORTHERN  RAILWAY  COMPANY  The  plaintiff  ia  the  owner  of  five  lou  facing 

77.«ju.«.^.7...^w^^%«v.A««..«._«<.A^»^n«>yi#A««.^  o"  Frout  Street,  holdlug  them  by  a  regular 

Urn  In/ railroad  of  hvghwayj-when  cannot  be  ri-  ^^^^^  ^^  title  from  the  original  purchaaira  at 

Birainea,  ^y^^  government  sale,  and  occupying  them  for 

(See  a.  a  Beporter*8  ed.  870-9X81)  its  gaa  and  manufacturing  plant.     For  many 

1.   A  railroad  may  be  permitted  by  dty  authorities  ^.f "  ^S  defendant  «°f«  «uthorit^^ 

to  uEe  a  hlghWay  iServed  for  public  u«i  as  a  «ty.  ^^^  apparenUy  without  objection    bad 

highway  and  for  other  public  usee  under  the  act  oe*n  using  a  portion  oT  tbiaopen  ffround  be- 

of  Oonfrreaa  of  July  2. 188a.  directing  tbe  plifttlnff  t ween  the   loU   and    the   river.    It  bad  con« 

of  certain  lands  In  Iowa  into  towns.  atructed  a  retaining  wall  86  feet  east  of  the  line 

SL  The  use  of  such  land  for  railroad  poi-poses  bMng  of  plaintiff's  lots,  and  bad  graded  and  used  all 

a  public  use  and  within  the  authority  granted  by  east  t»f  that  for  tracka,  switches,  and  a  freight 

tbe  original  reservation,  tbe  extent  of  that  use  is  house.     Practically,    therefore,    tbe   plaintiff 

a  matter  for  determioadon  by  the  public  author-  waa  left  a  roadway   in  front  of  its  lota  of  80 

ftles  and  cannot  be  restrained  by  the  plaintiff,  an  feet  in  width.    In  1892  the  city  council  paaaed 

adjoining  lotowner.  whatever  may  be  tu  rifthts  ^  resolution  authorizing  the  railroad  company 

to  compensation  for  the  injury  to  its  lota,  ^^  ^^  this  retaining  wall   back  15  feet,  "tbo 

[No.  178.  J  gn<ice  safd  wall  was  set  back  to  be  used  solely 

Argued  January  26,  1897,    Decided  February  for  '>^he  purpose  of  a  wagon  road."    The  effect 

15, 189^.*.  oi  this  waa  to  narrow  the  roadway  in  front  of 
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plilntifTs  lots  to  about  20  feet,  the  wagon  road 
eut  of  the  relainlag  nail  beiog  for  approach 
to  a  new  freight  house  the  defendaut  was  pro- 
poalog  to  cooBtruct  between  tlial  space  and  the 
river.  In  pursueoce  of  tbU  aulborlty  the  rail- 
way compan;  commeiiceij  to  make  the  ezcava- 
lloo  and  erect  the  wall.  Upon  tbla  plaintiff 
filed  lU  petition  in  equity  in  the  Dea  Moines 
conotj  district  court  to  enJoiD  Ihe  work,  A 
decree  in  its  favor  in  tbedlstrict  court  waa  re- 
Tersed  by  the  supreme  court  of  the  slate,  and 
one  entered  disoiiBsinK  the  suit  (91  Tona,  470). 
to  reveTse  which  decree  of  diamlssal  platnlifE 
sued  out  this  writ  of  error. 

Mr.  F.  Henrr  Smythe  for  plalulIS  In 

No  counsel  for  defendant  Id  error. 

Hr,  Justice  Brawor  delivered  the  opinion 
of  the  court: 
372]     *The  act  of  1BS3  operated  to  trBosterlo 

tbecltjof  BurliogtoQ  the  fee  to  this  strip  along 
the  river  frool.  together  with  full  control  over 
II,  subject  ooly  lo  Ibe  laws  of  the  state  and  In- 
dividual rights  theretofore  vested.  Indeed,  in- 
depetideDt  of  the  act  it  would  seem  that  the 
United  Btatea  has  no  control  over  the  question 
of  the  uses  to  which  Ibe  slHp  sbali  be  pal. 
Untied  Statet  v.  lainoi*  0.  R  Co.  151  U.  B. 
235  [3S:VT1]. 

The  use  to  which  this  land  was  reserved  was 
not  that  of  a  hlghwaj  alone,  but  "other  public 
naes,"  This  does  not  mean  other  public  uses 
aimtlar  in  character.  The  rule  noieilur  a  toeiU 
doe*  not  apply;  for  under  the  act  of  1836  the 
reservatiOD  is  not  simply  of  thla  strip  but  of 
public  squares  nbose  use  is  obviously  not  of 
the  same  character  as  that  of  the  highway. 
Indeed,  as  well  said  by  the  supreme  court  of 
the  state,  "the  fact  that  the  laod  reserved  waa 
aOO  feet  wide  precludes  the  idea  that  it  was  in- 
tended for  public  travel  alone."  The  furtber 
fact  that  the  reservation  waa  of  a  strip  along 
the  HlHissippI  river — a  great  navigable  waier. 
way — implies  that  the  public  usea  to  which 
this  strip  might  he  put  Included  all  public  uses 
which  wouiiT  tend  to  facilitate  commerce  on 
anch  highway,  tnciuding  therein  wharves, 
Morehousea,  etc. 

Land  devoted  to  the  use  of  a  railroad  Is  de- 
voted to  public  use,  and  under  the  settled  law 
of  Iowa  a  common  highway  may  be  used  by  a 
railroad  without  furifacr  compensation  to  ad- 
jointng  landowners.  Barney  v.  Efoknk,  9i  U. 
e.  B24,  841  [24:  224,  229],  and  esses  from  the 
supreme  court  of  Iowa  cited  in  the  opinion. 

The  public  having  control  over  a  highway 
may  determine  the  manoer  io  which  it  shall  be 
improved,   and,   as  a  general   rule,   such  Im- 

[irovement  caonot  be  eojoined  by  so  abuiiiog 
Dt  or  laud  owner,  whatever  may  be  bis  right 
lo  compeoSBlion  growing  out  of  Ibe  injury 
which  such  manner  of  Improvement  may  bring 
to  his  pioperly.  This  being  true  of  urdinary 
highways,  ajortitri  Is  it  true  in  respect  to  Ibis 
property,  which  was  not  reserved  for  a  high- 
way alone,  but  for  other  public  uses. 
373]  *It  does  not  appear  that  the  plaintiff  was 
necuoiarily  damaged.  The  aupreme  court  of 
Iowa  said  in  its  opinion  thai  "there  is  not  one 
word  in  tbe  evidence  bbowing  that  the  plaintiff 
would  be  damaged  in  any  nim  of  money  by 
3S0 


'  any,  is  limited  to  the  matter  of  compensa- 
on.  and  does  not,  in  tbe  absence  of  consiitu- 
ooal  provisions,— like  Ibose.  for  iostance, 
7und  In  Ihe  Constitution  of  Illinois, — entitle 
.  to  an  injunction  to  rcatraio  tbe  proponed 
hange. 

The  use  of  this  strip  for  railroad  pnrpowa 
eing  a  public  use  and  within  the  authoiity 
ranted  by  the  original  reservatioo,  tbe  extent 
t  that  use  Is  a  matter  for  determination  by  Ihe 
ublic  authorities  and  cannot  be  restrained  by 
ae  ptainliff,  an  ad  joining  lot  owner,  whatever 
lay  be  its  rights  to  compensation  for  the  In- 
iiry  to  its  iota. 

WatMnoerrorinthedeeitionefOitSi 
hurt  of  Ihe  State,  and  it  i«  aJUrnud. 

Hr.  Justice  P«ckb»m  diisenla. 


DENNIS  DAVIS,  H/.  Jn  Err 
UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  BTB-STV.) 


Vtrz^—At  to  ojiiMot 

UitBT  V.  Hall.  El:  73. 
A»lothneopeaniV,nMinf  a  tran-ezofntnatiina, 

eeDOletoBea  v.  Uisiourl,  n:7UT. 

:zp«rt  ttglimony.  vhtn  oimUMtt;  optntontef  ticm- 
enxTU,  urhcn  admlviWc;  medical  txvtrtt;  quuttont 
0/ science,  •Mil.  and  tradt;  hvp»tile(fcal  coscf/orm 
of  guctClon,'  efeet  of  Eh«  entiUnet;  ruki  in  dtfcr> 
entitatci;  rTtriil  ijTfin  fidrniirf.  i  iitTiiiHf  f  iisai.  irn 
A  medical  expert  mar  Hive  bis  optolon  aatolb* 

irobable  oausa  of  the  deatli  of  a  penon. 
Such  as  was  produoad  br   ohoUnB,   rrom  tba 

:Dger  marks  on  tbe  neelc    Bofle  v.  State,  91  W1& 

in 

Qr  wblob  of  two  wounds  produced  death.  Bf- 
ler  V.  People,  H  K.  r.  SU. 

As  lo  the  permanenor  of  a  penton'a  loa  of  vkloo. 
dinner  v.  New  Jerarr  8.  a  Co.  It  Abb.  Pr.  N.  B.  L 

And  how  lonv  be  has  pmbablT  beeo  afllkited  witk 
I.  Lusb  V.  McDanlel,  18  Ired.  L.  481:  Sdlneton  v. 
Etaa  U  Ins.  Co.  n  N.  T.  BM;  EcklM  T.  Bataa,  H 
klB.  eu. 

As  to  Ibe  Bererltv  and  ordlnarr  duration  ot  a 
.taease,  and  the  prolMbtlltrot  Us  recurrence.  Ua- 
OD  V.  Hurler.  1*  Q^V.  1>1:  WUIejr  v.  Portsmouth, 
UN.  H.  908;  Filer  v.  Mew  York  C:  R.  Co.  tt  M.  T. 
1. 10  Am.  Hep.  m. 

TbecauBeoftbedlseeie.and  Itaremedr.  Ilatla- 
onv.  New  Fork  C  R.  Co.  at  Barb.  8H. 

The  qnesuon  wbelber  a  piece  o(  paper  ploked  up 
lear  tbe  seeee  ot  an  aliened  bomldde  br  siHxitliw 
.ppeared  to  havebeee  used  aa  ■  wadding  tor  a  run 
I  not  a  question  oalllna  for  tbe  opinion  ot  an  ex- 
pert.   Maukev.  People,  IT  Hun.  iUXnS.T.tlL 

Wberea  pbrslclan  bad  examined  awoundontbo 
lead  of  tbe  deceased  It  waa  held  competent  tor 
ilm  to  teallfr  from  wbat  direction  the  blow  cmnNt 
lopt  V.  Uteb.  UO  D.  8.  UO  (30:  708):  Derla  V.  StaM, 
eHd.15, 

A  surgeoB  mar  tettlTr  aa  to  tbe  oatureL,  extant, 
lttD.8. 
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bto  owo  expert  opinion  tbereoD  conceming  the 
sanity  of  a  person,  need  not  be  allowed  to  be  asked 
wbftt  medical  science  teaches  on  the  subject. 

S.  A  witness  who  has  testified  as  an  expert  on  be- 
half of  the  defendant  in  a  homicide  case,  as  to  his 
mental  condition,  may  be  asked  on  cross-examina* 
tlon  it  from  his  experience  and  conversation  with 
bim  he  thinks  defendant  killed  the  man  because 
be  threatened  his  life. 

3L  An  instruction  that  insanity  as  a  defense  for 
crime  is  such  a  perverted  and  derannred  condition 
of  the  mental  and  moral  faculties  as  to  render  a 
person  incapable  of  distinguishing  between  rifrht 
and  wrong  or  unconscious  of  the  nature  of  the 
«ct  he  is  committing,  or  so  complete  a  destruction 
of  the  will  or  governing  power  of  the  mind  that 
one's  actions  are  not  subject  to  it,  but  are  be- 
yond his  control,— is  sufficiently  favorable  to  the 
defendant. 

4.  An  instruction  as  to  manslaughter  is  unneoes- 
sary  when  there  is  no  testimony  to  reduce  the  of- 
fense, if  any,  below  the  grade  of  murder. 

[No.  577.] 

Submitted  January  19,  1897.    Decided  Fdnru- 

ary  16,  1897. 


IN  ERROR  to  the  Circait   Court   of   the 
United  States  for  the  Western  District  of 
Arkansas  to  review   a   judgment  convicting 
Dennis  Davis  of  the  crime  of  murder.  Afflrmea. 
See  same  case,  160  U.  S.  469  (40:499). 

Statement  by  Mr.  Justice  Brewer: 
On  October  18, 1894,  defendant  was  indicted 
in  the  circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas  for  the  crime  of 
murder.  A  trial  being  had  he  was  found 
guilty  and  sentenced  to  be  hanged.  This  judg- 
ment was  reversed  by  this  courton  the  ground  of 
error  in  the  instructions  of  the  court  in  respect  to 
the  matter  of  insanity.  Davie  v.  United  States, 
160  U.  S.  469  [40:  499].  A  second  trial  was 
had,  which  resulted  in  a  similar  sentence,  to 
review  which  this  writ  of  error  has  been  sued 
out. 

The  circumstances  of  the  homicide  were 
briefly  these,  and  in  respect  to  them  there  was 
DO  dispute:  The  deceased  and  defendant  had 
a  misunderstanding  in  regard  to  the  making  of 
a  sugarcane  crop  which  the  defendant  was 
making  for  the  deceased  on  land  rented  from 


depth,  length,  width,  and  direction  of  a  fatal 
wound,  with  its  precise  location  on  the  head,  the 
jimount  of  force  requisite  to  produce  it,  and  the 
probable  shape  of  the  instrument  used;  but  it  is 
4)0t  competent  for  him  to  testify  as  to  the  probable 
position  of  the  deceased  when  he  received  the 
t>low8.   Kennedy  v.  People,  89  N.  Y.  245. 

Where  the  contract  contained  a  warranty  that 
the  cotton  gin  would  ^*be  equal  in  all  respects  to  the 
best  sawgin  then  in  use."  In  an  action  upon  the 
contract,  wherein  the  defendant  set  up  a  breach  of 
the  warranty  as  a  defense,  it  was  held  that  the  testi- 
mony of  men  competent,  from  education  and  ez- 
fXTience,  to  express  an  opinion  as  to  whether 
plaint iff^s  invention  was  in  fact  equal  to  the  best 
eawffin,  was  competent.  Scattergood  v.  Wood,  79 
K.  Y.  Mtt.  85  Am.  Bep.  515.  U  Hun.  260. 

A  physician  may  testify  as  to  the  nature  of  the 
Affection  complained  of,  although  it  is  Inside  the 
"body.  Its  cause,  and  the  probability  of  its  being 
ouied.  Matteson  v.  New  York  C.  R.  Co.  86  N.  Y. 
^487, 91  Am.  Dec.  07.  Whether  there  will  prolMibly 
Ilea  return  of  Inflammation,  and  its  effect  on  the 
future  health  of  the  patient  Filer  v.  New  York 
<I  R.  Co.  49  N.  Y.  42,  10  Am.  Rep.  827;  Lincoln  v. 
Saratoga  ft  &  R.  Co.  28  Wend.  425. 

Upon  the  trial  of  an  action  upon  a  policy  of  life 
tosaranoe  containing  a  provision  against  suicide 
A  medical  witness,  calle<)  by  plaintiff,  was  asked: 
-""Assuming  that  a  person  had  that  form  of  insanity 
which  you  denominate  melancholia,  and  had  com- 
mitted suicide,  would  you  attribute  that  suicide  to 
the  disease?**  which  question  was  admitted  under 
objection.  Held,  error.  Van  Zandt  v.  Mutual  Ben. 
L.  Ins.  Co.  55  N.  Y.  108,14  Am.  Rep.  215. 

In  an  action  upon  a  policy  of  life  insurance,  ihe 
following  questions:  **From  your  experience  and 
Tsadlng,  and  from  your  acquaintance  with  the 
mental  condition  of  the  deceased,  what  effect,  if 
any,  would  you  say  this  disease  (melancholia)  would 
iiave  upon  her  as  to  her  power  to  control  her  ac- 
tions or  to  resist  any  impulse  with  which  she  might 
tie  seised?  In  this  case  how  do  you  think  it  wasT*— 
-were  held  properly  admitted.  Koeoig  v.  Globe 
ICuL  L.  Ins.  Co.  10  Hun,  558. 

In  questions  of  science,  skill,  and  trkde,  or  others 
«f  the  like  kind,  persons  of  skill,  sometimes  called 
experts,  may  not  only  testify  to  facts  but  are  per- 
mitted to  give  their  opinions  in  evidence.  1  Greenl. 
St.  1440;  Yardley  v.  Cuthbertson,  108  Pa.  ?««.  60 
Am.  Bep.  218. 

Tbetr  opinions  are  oonflne<i  to  their  Judgment 
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on  the  facts  proved.  Yardley  v.  Cuthbertson, 
tupra. 

Where  the  facts  stated  are  not  complicated, 
and  the  evidence  is  not  contradictory,  and  th« 
terms  of  the  question  require  the  witness  to  as- 
sume that  the  facts  stated  are  true,  nothing  more 
is  required  than  a  scientific  opinion.  Yardley  v. 
Cuthbertson,  nipra;  Sills  v.  Brown,  0  Oar.  ft  P.  601. 

The  expert  in  giving  bis  opinion  on  a  faypot  hetical 
case  must  not  be  called  upon  to  pass  upon  disputed 
facts.  Page  v.  State,  01  Ala.  18;  Fairchlld  y.  Bas- 
oomb.  85  Vt.  809;  Lawson,  Expert  Ev.  15L 

A  medical  man  who  is  present  at  the  trial,  and 
has  heard  all  the  testimony,  may  be  properly  asked: 
Upon  the  hypothesis  that  the  testimony  given  by 
the  witnesses  in  this  case  is  all  true,  what  would  bo 
your  opinion  of  the  party's  sanity?  Jerry  v. 
Townshend,  0  Md.  145. 

His  opinion  is  not  conclusive,  but  la  to  be  weighed 
by  the  jury  like  all  other  evidence.  Tkitum  v. 
Mohr,  21  Ark.  866;  Chandler  v.  Barrett,  21  La.  Ann. 
58,  00  Am.  Dec  701:  State  v.  Bailey,  4  La.  Ann.  87i; 
Wood  V.  barker  (Mich.)  22  Am.  L.  Beg.  828;  Law8on« 
Expert  Bv.  15L 

The  Jury  are  not  bound  by  the  opinions  of  med- 
ical experts.  They  are  to  consider  all  the  evidence 
and  if  they  believe  T  sane,  to  find  in  favor  of  the 
will,  though  four  out  of  the  five  physicians  exam- 
ined In  the  case  give  their  opinions  that  T  was  in- 
sane. Watson  V.  Anderson,  18  Ala.  202;  Lawson, 
Expert  Ev.  158. 

As  a  general  rule  persons  not  medical  men  cannot 
give  their  opinions  as  to  the  existence,  nature,  or 
extent  of  disease  in  anyone.  Lush  v.  McDaniel^  18 
Ired.  L.485. 

The  opinions  of  witnesses,  when  they  state. fiiots 
within  their  personal  knowledge  as  the  ground  of 
their  opinions,  are  competent  evidence,  and  are 
entitled  to  the  consideration  of  the  jury..  Dickin- 
son T.  Dickinson,  01  Pa.  404;  Shaver  v.  McCarthy, 
110  Pa.  880:  DeWitt  v.  Barley,  17  N.  Y.  840, 0  N.Y.87I. 

It  is  competent  to  admit  in  evidence  the  opinions 
of  witnesses  who  were  not  experts,  touching  the 
testator*s  sanity,  first  stating  their  observations  on 
which  their  opinions  were  based.  Roe  v.  Taylor,  45 
111.  486;  Upetone  v.  People,  100  IlL  175;  American  Bi- 
ble Soo.  V.  Price,  115  HL  028;  Lawson,  Expect  Bv.  470L 

One  who  was  not  a  physician,  but  who,  as  sheriff, 
had  watched  C*s  actions  for  some  length  of  time, 
was  permitted  to  give  his  opinion  as  to  his  sanity, 
Clark  v.State,  120hio,48Q,  40  Am.  Deo. itO;  Glarr 
T.  diary,  2  Ired.  L.  78L 
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Oct.  Tkrm^ 


biiD.  About  a  week  thereafter,  and  on  Sep- 
tember 18, 1894,  the  defendaot  took  a  gun  and 
slipped  up  to  near  where  the  deceased  was 
at  work  pickiofc  cottOD,  shot  and  killed  him 
while  so  at  work  aud  while  unarmed  aod  doing 
nothing  towards  harming  defendant.  He  then 
ran  away  from  the  place  where  the  shot  was 
fired  to  the  nearest  town  and  surrendered  him- 
self to  the  officers,  telling  them  that  he  had 
killed  the  deceased,  and  oetailing  the  circum- 
stances. 

No  counsel  for  plainliflf  in  error, 
Mr,  J.  M.  Dickinson,  Assistant  Attorney 
General,  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  principal  defense  presented  on  this  trial, 
as  on  the  former,  was  insanity.  Indeed,  the 
circumstances  of  the  homicide  were  such  as  to 
preclude  any  other.  The  deceased,  peacefully 
at  work,  unarmed  and  making  no  demon- 
strations against  the  defendant,  was  shot  and 
killed  by  the  latter,  and  this  in  consequence  of 


a  dispute  more  than  a  week  old.  The  act 
thus  done,  if  done  by  a  man  fully  responsible- 
for  his  actions,  was  unquestionably  murder  ia 
the  first  degree.  Counsel  for  defendant  have- 
filed  no  brief  and  made  no  argument.  With 
the  trial  in  the  circuit  court,  suing  out  a  writ 
of  error  and  filing^  assignments  of  error,  their 
connection  with  the  case  ceased.  If  this  were 
a  civil  case,  undoubtedly,  under  rule  16  of  this 
court,  the  writ  of  error  would  be  dismissed,  or 
the  record  opened  and  an  affirmance  ordered 
without  examination.  And  if  it  were  a  crim- 
inal case  of  smsll  importance  it  is  probable 
that  the  same  disposition  would  be  made,  but 
as  the  offense  charged,  and  of  which  the 
defendant  was  convicted,  is  murder,  and  the 
punishment  death,  we  have  felt  it  to  be  our 
duty  to  carefully  examine  the  record,  with  all 
the  assignments  of  error,  in  order  to  see  that 
no  injustice  has  been  done  the  defendant.  In 
this  examination  we  have  had  the  assistance  of 
a  brief  prepared  by  the  Assistant  Attorney 
General,  in  which  the  views  of  the  government 
are  fully  presented. 
I     The  first  nine  assignments  of  error  refer  to> 


A  brother  and  other  witnesses  were  asked  to  give 
their  opinion,  from  their  observation  of  one's  ap- 
pearance and  conduct,  of  his  sanity.  Hardy  v. 
Merrill.  66  N.  H.  227. 28  Am.  Rep.  441. 

On  acominiftsion  dehmaiieoinqu.irtndo^  acquaint- 
ances (not  experts)  were  properly  allowed  to  ex- 
press their  opinion  as  to  the  soundness  of  mind  of 
the  aliened  lunatic.    lU  Vaoauken,  10  N.  J.  £q. 

in. 

In  Pennsylvania  It  has  always  been  the  rule  that 
after  a  nonprofessional  witness  has  stated  the 
facts  upon  which  his  opinion  is  founded,  he  Is  per- 
mitted to  state  his  opinion  as  to  the  sanity  or  in- 
sanity of  the  testator.  Forbes  v.  Caruthers,  8 
Yeates,  687:  Tardley  v.  Cuthbertson,  106  Pa.  806,  66 
Am.  Elep.  218. 

In  Texas  It  is  held  that  evidence  of  this  character 
Is  inadmissible.  GehrJce  v.  State,  18  Tex.  868;  Law- 
fon.  Expert  Ev.  486. 

In  New  York  persons  not  experts,  after  testify- 
ing to  facts  and  incidents  in  relation  to  a  person, 
tending  to  show  soundness  or  unsoundness  of 
mind,  may  testify  to  the  impression  produced 
upon  them  thereby,  and  as  to  whether  the  acts'and 
declarations  testified  to  impressed  them  as  rational 
or  Irrational;  but  they  cannot  be  permitted  to 
give  an  opinion  as  to  the  general  sound nesaor  un- 
soundness of  mind  of  the  person,  or  as  to  his  men- 
tal capacity.  People>v.  Strait,  148  N.  Y.  666,660; 
People  V.  Taylor,  188  N.  Y.  806,  400;  Paine  v.  Al- 
drich,  188  N.  Y.  644, 647. 

The  Jury  are  entitled  to  all  the  facts  en  which  an 
insanity  expert  bases  his  opinion:  if  he  rests  his 
answer  on  facts  and  knowledge  acquired  Xxf  him- 
self, he  must  impart  them  to  the  jury  :  if  he  an- 
swers a  hypothetical  question,  the  facts  therein  set 
forth  are  those  proved  on  the  trlaL  People  v.  Ntoo, 
14SN.  Y.818.S37. 

The  opinion  of  medical  experts,  founded  on  testi- 
mony already  in  the  case,  can  only  be  given  on  a 
hypothetical  case;  and  the  hypothesis  must  be 
clearly  atated,  so  that  the  jury  may  know  with  cer- 
tainty upon  precisely  what  state  of  assumed  facts 
the  expert  kMses  his  opinion.  Kerr  v.  Lunsf  ord,  81 
W.  yB.660,2L.R.A.660. 

In  putting  hypothetical  questionn  to  expert  wit- 
nesses, counsel  may  assume  the  facts  in  accordance 
with  their  theory  of  them;  it  is  not  essential  that 
be  states  the  facts  as  they  exist,  but  the  hypolhesis 
should  be  based  on  a  state  of  f  acu  which  the  evi- 
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dence  in  the  cause  tends  to  prove.    Kerrv.  Luns- 
ford,  tupra, 

Tbe  opinions  of  witnesses  not  experts  are  entitled 
to  little  or  no  regard,  unless  they  are  supported  by 
good  reasons  founded  on  facts  which  warrant 
them;  but  if  the  reasons  and  facts  upon  which  they 
are  founded  are  frivolous,  the  opinions  of  such  wit- 
nesses are  worth  little  or  nothing.  Kerr  v.  Luns- 
ford,  9ui3T<u 

A  question  to  a  physician  who  has  testified  that 
from  the  fact  that  a  wound  had  once  broken  out  it 
washable  to  do  so  again,  as  to  whether  that  result 
is  probable  and  likely  to  occur,  is  not  obnoxious 
to  the  objection  that  it  is  too  speculative.  Pennj 
V.  Rochester  R.  Co.  7  App.  Div.  606. 

A  physician  who  made  a  physical  examination  of 
a  plaintiff  In  an  action  for  personal  injuries,  in  or-> 
der  to  qualify  himself  to  testify  in  the  case,  andi 
who  de8crit)es  minutely  the  plaintiffs  conditioik 
disclosed  by  such  examination,  may  express  an 
opinion,  if  he  has  one,  as  to  the  probable  f  uturs* 
conditlonof  the  plaintiCTs  health.  Stever  t*  Keir 
York  a  ft  H.  B.  R.  Co.  7  App.  Oiv.  808. 

A  question  put  to  a  physician  as  to  whether  a  **dl- 
rect  hernia*^  at  any  time  becomes  dangerous  U> 
life,  or  dangerous  or  painful  in  any  way,  la  not  ob- 
noxious to  the  objection  that  it  Is  speculativsk 
Stever  v.  New  York  C.  ft  fi.  B.  R.  Co.  supra. 

An  expert  physician  on  a  trial  for  murder  allegeA 
to  have  k>een  done  by  poisoning,  after  testifying 
that  he  made  a  microscopical  examination  of  the* 
stomach  aod  its  contents,  may  testify  as  to  bla 
opinion  as  to  the  cause  of  death,  based  upon  his  ex- 
aminations, and  assuming  that  certain  quantities  of 
.a  given  poison  were  found  after  death  in  tba- 
etomaoh.   State  v.  Foumier,  68  Vt.262. 

A  witness  who  testified  that  he  heard  no  belt 
rung  on  a  locomotive  on  approaching  a  oroasinff 
may  also  testify  as  to  the  distance  at  which  be- 
could  hear  a  bell  if  rung.  Seeley  v.  New  York  G» 
ft  H.  R.  R.  Co.  8  App.  Div.  402. 

Testimony  of  a  witness  who  has  stated  that  be- 
was  about  a  quarter  of  a  mile  distant  from  tbe- 
ringing  post  and  that  his  bearing  was  good,  that  If 
the  t>ell  on  the  engine  had  been  rung  at  the  post  he- 
could  have  heard  it.  is  not  inadmissible  as  an  ex* 
preasion  of  an  opinion.  Stever  v.  New  York  O.  # 
H.  R.  R.  Co.  7  App.  Div.  8b2. 

A  medical  witness  may,  in  enaction  for  personal 
injuries,  give  his  opinion  as  to  their  probable  dura* 

166  U.& 


18M. 


Datib  t.  Unitbd  States. 


875,87^ 


■lattera  trflnspiring  Id  Ihe  introduction  of  testi- 
moDj.  Some  of  the  qiiesiioDa  presented  by 
ibote  assign  men  ts  have  been  already  deter- 
mined by  this  court  in  prior  cas«8  and  need 
BOt,  therefore,  be  noticed  in  this  opinion.  The 
others  are  as  follows:  Several  la^  witnesses 
were  called  who  testified  as  to  their  acquaint- 
ance with  the  defendant  and  their  opinion  as 
to  bis  sanity.  He  also  called  two  medical  wit- 
nea^es.  Dr.  J.  C.  Amis  and  Dr.  T.  J.  Wright. 
each  of  whom  had  seen  him  after  his  arrest  and 
376]during  *his  confinement  in  Jail,  and  had 
observed  his  conduct,  actions,  and  demeanor. 
While  the  record  does  not  contain  a  recital  of 
•U  the  testimony  of  these  witnesses,  enough  is 
disclosed  to  show  that  the  court  permitted  full 
inquiry  of  each  as  to  what  he  had  seen  or  heard 
of  the  actions  and  sayings  of  defendant;  permit- 
ted each  also  to  give  f ufiv  his  opinion  as  to  the 
mental  condition  of  defendant,  and  bis  belief 
aa  to  the  latter's  knowledge  of  ri^ht  and  wrong 
and  bis  ability  to  distinguish  between  them, 
ilypolbetical  questions  were  also  put  involv- 
ing all  the  circumstances  of  the  homicide  and 


the  prior  and  subsequent  conduct  and  appear- 
ance of  defendant,  and  their  answers  received 
to  such  questions. 

In  the  course  of  his  testimony  Dr.  Amia 
stated  that  defendant  "would  sit  down  on  hia 
spittoon  and  gaze  down  on  the  floor  as  if  look- 
ing at  some  object,  when  none  was  there, 
manifesting  no  interest  in  anything  that  waa 
eoing  on;  that  although  violently  ill  be  waa 
mdifferent  and  unconcerned  during  his  illness, 
was  never  worried  about  bis  condition,  never 
saw  any  change  in  bis  expression,  but  he  would 
sit  and  gaze  in  a  dreamy,  melancholy  way 
with  his  mouth  open  and  under  Jaw  hanging- 
down,  having  a  vacant,  meaningless  stare,  hi» 
face  expression  less— Just  a  blank."  In  refer- 
ence to  this  matter  he  was  subsequently  asked 
this  question:  **What  does  medical  science 
say  as  to  that  meaningless,  vacant  stare,  and 
the  lower  Jaw  hanging  down  in  a  listless  wayf 
What  does  medical  f^cience  teach  as  to  that?' 
— which  was  objected  to  and  the  objection  sus- 
tained and  exception  taken.  No  ground  of 
objection  was  stated  and  no  reason  given  for 


tioo.  McCooey  v.  Forty-Second  Street  ft  O.  tttreet 
VBrr7K.Co.70Hun,  266. 

A  physician  is  com peteot  to  give  an  opinion  in 
rsBpeot  to  a  particular  disease,  altbouirh  be  baa  not 
bad  the  experience  of  a  specialist  thereon.  Cooper 
▼.  St.  Paul  aty  K.  Go.  M  Minn.  879, 66  Am.  ft  Bnjr. 
ILOaa.  608. 

Opinions  of  witnesses  as  to  the  phsrsical  appear- 
ance and  apparent  state  of  health  of  a  person  are 
oompetent.  Robinson  v.  Exempt  fire  Co.  106  Cat 
t  M  L.  R.  A.  716. 

Nooprofeaslooal  witnesses  in  a  suit  for  personal 
injuries  may  testify  from  their  owo  observation  to 
tbe  condition  and  appearance  of  the  plaintiff  dur- 
Ina  bis  illness  and  to  his  complaints  of  suffering, 
aithougb  some  of  the  statements  of  the  witnesses 
are  mere  matters  of  opinion  and  conclusion.  Balti- 
'■ore ft  O.  EL  Oo.  V.  Bambo,  60  Fed.  Rep.  76,8  a  a 
A.O. 

Nonexpert  witnesses  may 'testify  that  plaintiff  In 
an  action  for  personal  injuries  was  apparently 
Iwaltby:  that  they  saw  her  doing  her  household 
wnrk  and  going  about,  and  that  ahe  bad  a  rosy  com- 
plezlon  before  the  accident,  but  not  afterwarda; 
tbat  ber  complexion  was  strong  and  hearty,  but 
aince  tbe  accident  there  la  a  difference  as  to  ber 
onlor,  and  that  ber  face  looks  pale,  delicate,  and 
nnbealttiy;  or  that  after  the  accident  she  was  not 
near  so  stout,  and  her  color  Is  almost  gone.  Cannon 
▼.  Brooklyn  aty  R.  Co.  0  Misc.  282. 

A  nonprofeasiooal  witness  may  be  asked  bow  a 
person  with  whom  he  is  intimately  acquainted  ap- 
peared or  looked  in  respect  to  health  at  a  certain 
time,  as  such  question  does  not  call  for  an  expert 
opinion.    Gannon  v.  Brooklyn  City  R.  Co.  nupro. 

Tbe  rate  of  speed  of  a  railway  train  is  not  a  sub- 
Jaot  of  expert  testimony;  and  an  opinion  is  com- 
petent upon  the  question  although  the  witness  does 
not  have  the  degree  of  knowledge  peculiar  to  ex- 
perts called  upon  to  testify  where  expert  testimony 
la  required.  Sculley  v.  New  York,  L.  B.  ft  W.  R  Co. 
90  Hun.  U7. 

In  an  action  for  personal  injuries  from  a  colll- 
ilon  between  a  street  car  and  plaintiCTs  wagon,  a 
witness  who  watched  the  approach  of  the  car  and 
■aw  tbe  collision  may  testify  as  to  the  apparent 
■peed  of  tbe  car.  Bcklngton  ft  8.  H.  R.  Co.  v.  Hun- 
lar,  28  Wash.  L.  Rep.  401. 

Tbe  question  of  the  time  necessary  for  a  four- 
borse  truck  to  travel  a  given  distance  is  not  the 
fobjeot  of  expert  testimony.  Myer  v.  Brooklyn 
aty  B.  Co.  10  Misc.  11. 

One  may  express  an  opinion  as  to  whether  an- 


other  Is  suffering  with  pain,  although  he  is  not  an 
expert.    Girard  Coal  Co.  v.  Wiggins,  62  III.  App.  60. 

Anyone  may  express  an  opinion  as  to  whether 
another  was  intoxicated  at  a  given  time.  Parker 
V.  Parker.  62  TIL  App.  8S8. 

A  nonexpert  witness  may  deaoribe  asoppuratlng- 
abacess  and  tell  where  it  is  located.  Lund  v.  Ma- 
sonic L.  AsBO.  81  Hun,  287. 

A  nonprofessional  witness  who  has  opportunitlet- 
to  observe  a  sick  or  injured  person  may  give  hia 
opinion  as  to  the  weakness  or  helplessness  of  such 
person  and  the  suffering  endured,  based  upon  such 
observation  and  limited  to  tbe  time  thereof.  Lake- 
Shore  ft  M.  S.  R  Co.  v.  Gaffney,  0  Ohio  a  C.  82,  ^ 
Ohio  Dec  212. 

The  opinion  of  a  pbysidan,  based  entirely  upon 
his  reading  of  medical  authorities,  that  a  certain 
disease  can  rarely  be  cured  by  a  surgical  operation^. 
Is  competent   Jackson  v.  Boone,  08  Ga.  062. 

A  surgeon  who  describes  fully  and  minutely  tbe- 
cbaraoter  of  an  injury  by  which  plaintUTs  leg  waa 
liroken  may  give  bis  opinion  aa  to  tbe  position  of 
the  leg  and  the  point  from  which  tbe  blow  came» 
Johnson  v.  Steam  Gauge  ft  L.  Oo.  148  N.  Y.  168. 

Upon  tbe  issue  as  to  whether  the  present  pbysl» 
oal  condition  and  bodily  sufferings  of  plaintiff  in 
an  action  for  personal  injuries  were  the  result  of 
an  accident,  the  opinions  of  oompetent  physidana 
as  to  whether  such  condition  and  sufferings  oould 
have  resulted  therefrom  are  admissible.  MoDonakl 
V.  New  York  a  ft  St  L.  R  Co.  18 111sc.e6l. 

A  pbyslciau  may  testify  that  tbe  condition  of  an 
injured  person  could  have  l>een  produced  by  con- 
tact with  a  heavily  charged  electric  wire.  Bl0(dc  t. 
Milwaukee  Street  R  Co.  80  Wis.  871, 27  L.  R  A.  8881. 

A  physician  may  testify  to  his  opinion  at>out  tb» 
permanency  of  the  ahortening  of  plaintlff*8  leg  aa 
a  result  of  an  injury,  from  its  known  condition  at 
tbe  time  of  the  trial.  Beynolds  v.  Niagara  Falla,  81 
Uun,  868. 

It  is  oompetent  for  an  expert  physkrian  to  teatift 
that  the  thickening  of  the  pleura  which  be  found 
will  be  permanent  and  that  he  knows  it  to  a  rea- 
sonable certainty.  Blflnger  v.  Brooklyn  Helgbta 
R  Co.  18  Misc.  880. 

A  physician  may  be  asked  what  symptoms  would 
ordinarily  and  necessarily  accompany  an  Injury  of 
the  character  which  the  evidence  tends  to  show,  aa 
such  question  does  not  call  for  conclusions  of  fact, 
but  is  upon  a  subject  of  science  peculiarly  within  a 
phyaicuin^  know  ledger  Cole  r.  Fall  Brook  Ooai 
Oo.  87  Hun,  S&L 
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sustaining  the  objection.  It  would  seem  prob- 
able that,  inasmuch  as  the  witness  had  shown 
himself  qualified  to  testify  as  a  medical  expert, 
as  be  bad  stated  all  that  he  bad  seen  and  heard, 
and  gifeo  bis  own  expert  opinion  thereof,  the 
court  deemed  it  improper  or  unnecessary  to 
enter  into  any  examination  as  to  what  the  wit- 
ness thought  medical  science  would  say  of 
defendant's  conduct  and  appearance.  It  may 
bave  been  because  the  matter  had  been  suffi- 
ciently brought  out  in  the  prior  testimony  of 
the  witness,  but  probably  the  reason  we  have 
augeested  is  the  correct  one.  and  in  that  view 
37  7]  we  are  *of  the  opinion  that  the  ruling  fur- 
nishes no  ground  for  disturbing  the  judgmeut. 
After  a  witness  has  once  qualified  himself  as  an 
expert  and  given  his  own  professional  opinion 
in  reference  to  that  which  he  has  seen  or  beard, 
or  upon  hypothetical  questions,  then  it  is 
ordinarily  opening  the  door  to  too  wide  an 
Inquiry  to  interrogate  him  as  to  what  other 
scientific  men  have  said  upon  such  matters,  or 
in  respect  to  the  general  teachings  of  science 
thereon,  or  to  permit  books  of  science  to  be 
offered  in  evidence.  Collier  v.  Simpgon,  5 
•Car.  &  P.  73.  At  any  rate,  the  trial  court 
must  have  some  discretion  as  tothe  limit  to  t>e 
placed  in  any  given  case  upon  the  extent  to 
which  the  expert  testimony  may  be  carried, 
and  when  upon  direct  examination  the  opinion 
of  the  witness  is  fully  disclosed,  we  think  it 
cannot  be  said  that  the  court  erred  in  declin- 
ing to  permit  on  the  same  direct  examination 
an  inquiry  into  what  is  in  some  aspects  both 
collateral  and  hearsay. 

Again,  when  Dr.  Wright  was  on  the  stand 
and  bad  finished  bis  direct  examination,  be  was 
asked  by  the  district  attorney  the  following 
question:  "You  think  from  your  experience 
with  him,  from  your  conversation  with  him. 
that  he  killed  the  man  because  he  threatened 
his  life;  your  idea  is  that  he  killed  the  man 
because  he  threatened  bis  Hfe?"  which  ques- 
tion was  objected  to,  the  objection  overruled, 
and  the  witness  permitted  to  answer.  The  an- 
awer  which  he  gave  was:  '*  Well,  in  part;  and 
because  he  thought  his  own  life  was  in  dan- 
ger, and  because  he  thought  be  bad  the  riffht 
to  destroy  this  menace  to  his  own  life."  We 
think  this  was  clearly  within  the  proper  limits 
of|  cross-examination;  and  therefore  the  ob- 
jection was  properly  overruled. 

The  remaining  fifty-one  assignments  run  to 
4he  charge  of  the  court  and  to  the  refusal  to 

five  a  series  of  special  instructions  asked  by 
efendant.  It  would  be  a  waste  of  time  to  at- 
tempt to  notice  each  assignment  separately, 
although  we  have  examined  all.  On  the  first 
trial  the  court  had  charged  the  jury  that  every 
man  was  presumed  to  be  sane;  that  insanity 
was  a  special  defense,  and  that  to  make  out 
such  defense  it  must  be  established  to  the  rea- 
aonable  satisfaction  of  the  jury,  and  that  the 
burden  of  proof  thereof  rests  with  defendant. 
378]*  This  court  was  of  opinion  that  this  was 
not  the  correct  ru  le  of  law ;  that  while  it  was  true 
that  every  man  is  presumed  to  be  sane,  vet  when- 
•ever  by  the  testimony  the  question  of  insanity 
is  raised  then  the  fact  of«  sanity,  as  any  other 
essential  fact  in  the  case,  must  be  established 
to  the  satisfaction  of  the  jury  bevond  a  rea- 
itonable  doubt .  On  t be  second  trial  (the  record 
of  which  is  now  before  us  for  consideration) 
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the  court  charged  the  law  in  accordance  with 
the  rule  laid  down  by  this  court — quoting  the 
very  language  of  our  opinion — and  also  de- 
fined what  was  meant  by  insanity  in  language 
which,  under  the  circumstances  of  this  case, 
was  in  no  degree  prejudicial  to  the  rights  off 
the  defendant,  as  follows: 

"  The  term  '  insanity '  as  used  in  this  de- 
fense means  such  a  perverted  and  deranged 
condition  of  the  mental  and  moral  faculties 
as  to  render  a  person  incapable  of  distinguish- 
ing between  right  and  wrong,  or  unconscious 
at  the  time  of  the  nature  of  the  act  he  is  com- 
mitting, or  where,  though  conscious  of  it  and 
able  to  distinguish  l)etween  right  and  wrons 
and  know  that  the  act  is  wrong,  yet  his  will^ 
by  which  I  mean  the  governing  power  of  his 
mind,  has  been  otherwise  than  voluntarily  so 
completely  destroyed  that  his  actions  are  not 
subject  to  it,  but  are  beyond  bis  control." 

Although  the  court  in  addition  to  this  spe- 
cific language  enlarged  upon  the  question,  its 
charge  in  reference  to  the  matter  of  insanity 
covering  several  pages  of  the  record,  and  con- 
taining quotations  from  many  adjudged  cases, 
we  find  nothing  which  qualifies  or  restricte 
the  definition  as  above  quoted. 

Seventeen  special  instructions  were  asked  bj 
defendant,  all  of  which,  except  the  last,  were 
in  respect  to  the  presumption  of  innocence, 
reasonable  doubt,  and  insanity,  matters  which 
the  court  had  fully  treated  of  in  the  general 
charge;  and  of  course  repetition  or  restatement 
in  the  1anguage*of  counsel  was  unnecessary. 

The  last  instruction  asked  was  in  reference 
to  manslaughter.  But  under  the  evidence 
there  was  no  occasion  for  any  statement  of  the 
law  on  this.  There  was  no  testimony  to  re- 
duce the  offense,  if  any  there  was,  below  the 
grade  of  murder.  If  the  defendttnt  was  sane 
and  responsible  for  his  actions, there  *was[3 70 
nothing  upon  which  any  suggestion  of  any  in- 
ferior degree  of  homicide  could  be  made,  and 
therefore  the  court  was  under  no  obligation 
(indeed  it  would  simply  have  been  confusing 
the  minds  of  the  jury)  to  give  any  instruction 
upon  a  matter  which  was  not  really  open  for 
their  consideration.  Sparf  v.  United  Statet^ 
156  U.  8.  51,  63  [39:  843,  3471;  Stevenson  t. 
United  States,  162  U.  S.  313,  816  [40: 080, 
981]. 

These  are  all  the  matters  presented  by  the 
assignments  of  error,  and  all  the  questions  of 
any  importance  disclosed  by  the  record. 

Wefind  no  error  in  the  rulings  of  the  eourif 
and  its  judgment  is  t?ierrfore  affirmed. 


GERMANIA  IRON  COMPANY  st  aL. 
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V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  879-88IU 
Patent  for  land,  tehen  set  aside. 
A  patent  for  land  Issued,  from  Inadvertence  toi 

Note.— An  to  errors  in  surveys  and  deseriptUms  In 
patents  for  lands,  how  construed,  see  note  to  Watts  v. 
Lindsey.  6:  423. 

That  patents  for  land  may  be  set  aside  for  fransdt 
see  note  toKllier  v.  Kerr«  6: 381. 

As  to  pre-emption  ri(fiiU,  see  note  to  Units! 
States  v.  Fitzfferald,  10: 785. 
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■ilttake.  In  violation  of  a  rule  to  suspend  action 
peodinir  morlona  for  review  of  the  Secretary's 
deoiaiona,  and  In  Ifrnoranoe  of  tbe  fact  that  there 
waa  auch  a  motion  pendinR.  as  well  as  pending 
Appeals  from  the  local  land  officers,  will  be  set 
MkSe  In  order  that  tbe  matters  of  fact  Involved 
In  these  contests  may  be  settled  by  the  land  de- 
partment. 

[No.  52.] 

Mrguid  October  tO,  1896.    Decided   February 

16,  1897, 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  affirming  the  decree  of  tbe  United 
States  Circuit  Court  for  the  District  of  Minne- 
sota, sustaining  a  suit  in  equity  brought  bj  the 
United  States  to  set  aside  a  patent  and  canceling 
«uch  patent  for  land  in  the  state  of  Minnesota. 
AJfinned, 
See  same  case  below,  19  U.  S.  App.  10. 

Statement  by  Mr.  Justice  Brewer: 
On  November  20,  1889,  a  patent  was  issued 
\fj  the  United  States  to  Thomas  Reed  for  the 
southwest  quarter  of  the  northeast  quarter  and 
lots  1  and  2  of  section  80,  township  68,  north 
•of  range  11  west,  containing  112  acres,  in  the 
Duluth  land  district  of  the  state  of  Minnesota. 
On  October  18,  1891,  the  United  States  filed 
in  the  circuit  court  of  the  district  of  Minnesota 
«  bill  in  equity  to  set  aside  auch  patent,  mak- 
ing Thomas  Iteed  the  patentee  and  the  appel- 
lants in  this  case  parties  defendant.  These 
appellants  claimed  title  by  conveyances  from 
KeiBd.  Reed  made  default  in  tbe  suit,  but  tbe 
appellants  appeared  and  answered,  and  to  their 
<890]  answer*a  replication  was  filed.  Where- 
upon, some  testimony  having  been  taken,  the 
•case  was  submitted  to  the  court  with  certain 
stipulations  of  fact;and  upon  the  pleadings  and 
these  stipulations  a  decree  was  enterea  sus- 
taining the  bill  and  canceling  the  patent.  On 
appeaito  the  circuit  court  of  appeals  this  de- 
cree was  affirmed  (19  U.  S.  App.  10),  and  there- 
after an  appeal  was  taken  to  this  court. 

The  facts  as  shown  by  the  pleadings  and 
alipulations  are  these:  On  July  21,  1886, 
OiilieStram,  formerly  Moreau,  attempted  to 
make  a  location  of  the  land  in  controversy 
with  Sioux  half-breed  scrip.  Tbe  validity  of 
tiMie  locations  was  contested  by  other  parties, 
and  on  February  18.  1889,  the  Secretary  of 
tbe  Interior,  who  had  Jurisdiction  over  the 
matter  and  the  parties,  canceled  such  scrip 
locations,  and  ordered  that  the  land  be  held  for 
<llsposal  under  the  public  land  laws  of  tbe 
United  Stotes.  On  February  28. 1889,  Thomas 
Reed  applied  to  make  soldier's  additional 
homestead  enti^  of  the  lands,  which  applica- 
tion was  sustained  by  the  local  land  oflfcers, 
and  a  final  certificate  issued  to  him  on  that  day. 
"At  the  same  time  that  Reki  made  his  entry 
•Charles  P.  Wheeler  applied  to  locate  the  south- 
west quarter  of  tbe  northeast  quarter  of  said 
section  80  with  Valentine  scrip,"  and  '*Warren 
Whig  had  applied  to  enter  lot  2  of  said  sec- 
tion 80  under  U.  S.  Rev.  Stat,  g  2806.  .  .  . 
On  the  morning  of  the  day  when  tbe  Reed  en- 
tiy  was  allowed  William  M.  Stokes  was, 
among  other  applicants  to  make  various  kinds 
ef  entries  before  and  at  the  time  of  the  open- 
ing of  the  doors  of  the  local  land  office  at  Du- 

lU  U.S. 


luth,  present  at  said  doors  and  attempting  to 
enter  .  .  .  said  southwest  quarter  of  tbe  nortn- 
east  quarter  of  said  section  30  as  a  soldier's  ad- 
ditional homestead."  The  applications  of 
Wheeler,  Wing,  and  Stokes  were  severally  de- 
nied, and  appeals  were  taken  from  such 
denials  to  the  Commissioner  of  the  General 
Land  Office. 

On  February  18,  1889,  the  tiifie  of  the  de- 
cision by  the  Secretary  of  the  Interior  in  re- 
spect to  the  attempted  location  by  Orilie 
Stram,  and  ever  since,  there  has  been  in  ex- 
istence in  the  Department  of  the  Interior  a  rule 
that  motions  for  review  of  decisioos  of  the  Sec- 
retary of  tbe  Interior  should  be  filed  in  the  office 
*of  the  Commissioner  of  the  General  [381 
Land  Office,  and  that  the  Commissioner  should 
thereupon  suspend  action  under  the  decision 
sought  to  be  reviewed.  Motions  for  review  of 
the  decision  of  -date  February  18  were  duly 
made  and  filed  on  March  18  and  15,  1889,  re- 
spectively, by  the  parties  affected  adversely  by 
said  decision.  Thereupon  an  order  was  made 
suspending  all  action  under  the  decision  sought 
to  be  reviewed,  and  such  order  was  of  force 
and  such  motions  were  pending  unheard  and 
undetermined  at  the  time  and  after  the  issuing 
of  the  patent  sought  to  be  canceled,  and  the 
patent  was  issued  in  direct  violation  or  in  ig> 
norance  of  such  order.  At  the  time  of  the 
issue  of  such  patent  the  appeals  of  Wheeler, 
Wing,  and  Stokes  were  also  pending  unheard 
and  undetermined,  and  haye  not  been  since 
heard  or  determioed. 

"While  said  appeals  and  motions  were  pend- 
ing and  uncnM|>o9ed  of,  a  clerk  of  the  General 
Land  Office  at  Washington,  whose  duty  it  was 
to  examine  entries  of  the  character  described, 
in  ignorance  of  the  pendency  of  said  conflict- 
ing claims,  said  motions,  and  said  appeals, 
approved  the  lands  described  in  the  said  patent 
for  patenting  to  Thomas  Reed,  one  of  the  de- 
fendants hereto,  and  a  patent  was,  upon  such 
approval,  issued  to  him  on  the  20th  day  of 
November,  1889;  that  said  patent  was  signed 
by  the  secretary  to  the  President  and  counter- 
signed by  the  recorder  of  the  General  Land 
Office,  each  of  whom,  at  the  time  they  signed 
and  countersigned  said  patent  as  aforesaid, 
were  in  ignorance  of  the  pendency  of  the 
aforesaid  conflicting  claims,  and  acted  wholly 
upon  the  said  approval  of  said  clerk.  The  ap- 
proval of  the  entry  for  patent  and  the  signi^ 
tures  to  the  patent  were  made,  notwithstanding 
the  fact  that  a  caveat  pointing  out  the  conflicts 
was  on  file  with  the  rest  of  the  entry  papers 
relating  to  the  lands  involved  and  such  ap- 
proval and  signatures  were  made  in  ignorance 
of  the  contents  of  said  caveat" 

The  appellants  made  no  claim  as  bona  fide 
purchasers,  and  the  case  stood  as  though  it 
were  a  proceeding  against  the  patentee  alone. 
So  far  as  it  bore  on  Uie  question  of  good  faith, 
it  was  admitted  that  the  land  was  worth 
t75,000,  as  alleged  in  the  bill. 

Mr.  Williaa^  W.  BilUon  for  appellants. 
Mr,  J.  HI.  DieklneoBt  Assistant  Attorney 
General,  for  appellee*. 

Mr.  Justice  Brewer  delfyered  the  opinion 
of  the  court: 
Appellanu  contend  that  thii  till  caanol  ba 
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sustaiDed  because,  first,  no  fraud  Is  proved  or 
even  charged  against  the  patentee;  second, 
there  is  no  showing  that  the  other  applicants 
for  these  lands  had  or  have  any  rights  su- 
perior to  the  patentee;  third,  that  it  is  neither 
proved  nor  alleged  that  the  patentee  was 
not  equitably  as  well  as  legally  entitled  to 
the  lands;  fourth,  that  the  utmost  that  ap- 
pears is  the  premature  issue  of  a  patent 
through  mistake  and  inadvertence  and  m  dis- 
regard of  one  of  the  rules  of  the  department, 
and  that  such  matters  lay  no  foundation  for 
the  interposition  of  a  court  of  equity  unless 
accompanied  by  a  trespass  on  some  substantial 
right.  They  insist  thBt  a  vendor  cannot  ask 
the  aid  of  a  court  of  equity  to  avoid  his  deed 
on  the  mere  ground  of  irregularity  on  the  part 
of  his  agents  unless  he  also  shows  that  the 
grantee  in  such  deed  was  not  equitably  entitled 
to  the  conveyance;  that  the  courts  never  at- 
tempt to  do  a  useless  thing,  and  that  it  would 
be  idle  to  enter  a  decree  canceling  a  patent, 
when  for  aught  that  appears  it  would  be  the 
duty  of  the  government,  after  some  formal  pro- 
ceedings and  compliance  with  certain  regula- 
tions, to  reissue  to  the  patentee  a  patent  for 
the  same  lands.  In  other  words,  their  conten- 
tion is  that  this  whole  litigation  is  merely  a 
dispute  about  form  and  order  of  proceeding, 
and  not  about  substantial  rights.  Many  au- 
thorities from  this  court  and  others  are  cited 
showing  the  conditions  under  which  courts  of 
equity  will  interfere  to  cancel  patents  and  deeds 
on  the  ground  of  fraud,  or  by  reason  of  other 
facts  showing  that  the  patentee  or  grantee  is 
not  of  right  entitled  to  the  land.  We  have  no 
disposition  to  weaken  the  force  of  these  au- 
thorities, or  to  question  their  control  in  cases 
to  which  they  are  applicable.  A  patent  from 
the  United  States  is  a  solemn  muniment  of 
title  not  lightly  to  be  challenged  or  set  aside, 
and  all  that  has  been  heretofore  said  in  sup- 
port of  the  sanctity  of  such  an  instrument  we 
reaffirm. 

383]  *But  the  theory  of  this  bill  is  outside  the 
scope  of  all  such  cases.  It  does  not  rest  upon 
doubtful  and  uncertain  testimony.  The  facts 
are  conceded,  and  there  is,  therefore,  certainty 
as  to  what  they  are.  The  only  question  pre- 
sented is  as  to  the  right  which  flows  from  these 
undisputed  and  admitted  facts.  It  is  in  effect 
a  suit  by  the  government  to  restore  to  a  tribu- 
nal to  which  it  has  committed  exclusive  ju- 
risdiction over  certain  matters  that  jurisdiction 
vhich,  through  inadvertence  and  mistake,  it 
has  been  deprived  of.  "Relief,  when  deeds 
or  other  instruments  are  executed  by  mistake 
or  inadvertence  of  agents,  as  well  as  upon  false 
suggestions,  is  a  common  head  of  equity  juris- 
prudence.'* Hughes  v.  UniUd  StcUet,  71  U.  8. 
4  Wall.  232,  236  [18:  803,  304].  Congress  has 
intrusted  to  the  land  department  the  disposal 
of  the  public  lands,  and  has  invested  the  ofiA- 
cers  of  that  department  with  exclusive  juris- 
diction over  many  things  in  connection  with 
such  disposition.  Their  determination  in  re- 
spect to  questions  of  fact  in  all  matters  of 
contest  is  exclusive  and  final.  The  issue  of  a 
patent  is  in  effect  the  final  determination  of 
that  department  in  favor  of  the  patentee  and 
against  the  contestants  of  all  disputed  ques 
tions  of  fact — a  determination  which  it  is  not 
the  function  of  courts  to  review  except  upon 
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I  conditions  of  fraud,  etc.,  which  permit  court* 
of  equity  to  investii^ate  and  pass  judgment 
upon  all  determinations  of  all  tribunals.  Bj 
inadvertence  and  miKtakea  patent  in  this  case 
has  been  issued,  and  tbc  effect  of  such  issue  is- 
to  transfer  the  legal  title  and  remove  from  the 
jurisdiction  of  the  hind  department  the  inquiry 
into  and  consideration  of  such  disputed  ques- 
tions of  fact. 

The  contention  of  the  appellants  is  substan- 
tially  that  the  courts  must  consider  and  deter- 
mine those  disputed  questions  of  fact  and  ex- 
ercise a  jurisdiction  not  committed  to  them^ 
before  they  restore  to  the  land  department  the 
jurisdiction  of  which  it  has  been  wrongfully 
deprived.  But  why  should  the  courts  be  called 
upon  to  consider  and  determine  questions  of 
fact,  and  after  a  determination  adversely  to  the- 
patentee  relegate  the  matter  for  re  examination 
and  determination  in  the  land  department?  Is. 
not  the  duty  of  the  court  fully  performed 
when  it  ascertains  that  through  such  inad- 
vertence *and  mistake  the  department  [38^ 
which  has  jurisdiction  over  such  matters  has 
been  deprived  thereof?  It  restores  to  such  de> 
partment  its  lost  jurisdiction,  and  leaves  to  the 
tribunal  designated  by  Congress  the  full  power 
to  discharge  the  duties  conferred  upon  it.  It 
is  true  that  it  does  not  affirmatively  appear  in 
this  case  that  the  patentee  was  not  entitled 
equitably  to  the  land,  or  that  the  contestant* 
had  any  superior  right  thereto,  but  his  rights 
and  their  rights  depend  upon  questions  of  fact, 
such  as  priority  of  application,  etc.,  the  deter- 
mination of  which  by  act  of  Congress  has  been 
committed  to  the  land  department.  It.  and  not 
a  court  of  equity,  is  the  tribunal  intrusted  by 
the  law  with  jurisdiction  over  such  matters, 
and  the  latter  may  not  inquire  what  ought  to 
have  been  the  determination  of  the  former,  but 
whether  it  has  been  wrongfully  deprived  of 
the  power  to  make  such  determination. 

The  question  is  not  one  simply  between  the 
government  and  the  patentee — a  vendor  and 
vendee — such  as  was  pre.«>ented  in  United  Statt9^ 
V.  Central  P.  R  Co.  26  Fed.  Rep.  479.  In 
that  case  there  were  no  adverse  or  contesting 
rights;  equitably  the  patentee  was  entitled  to- 
the  land,  and  the  only  real  objection  was  that 
the  patent  had  been  prematurely  issued.  ▲ 
court  might  pmprrly  decline  to  set  aside  a  pat- 
ent when  it  affirmatively  appeared  that  imme- 
diately after  such  action  it  would  be  the  duty 
of  the  department  to  issue  a  new  one.  Here- 
there  are  adverse  claimants,  there  are  con- 
testants of  the  patentee's  right,  and  the  mere- 
existence  of  a  question  of  contested  fact,  the 
mere  fact  of  a  dispute  between  several  parties, 
is  sufficient  ground  for  a  court  of  equity  re- 
turning the  matter  for  examination  to  the  tri- 
bunal which  Cpngress  has  created  for  suchp 
purposes.  This  is  not  a  mere  matter  of  pro- 
cedure between  the  government  anvi  the  pat* 
entee,  but  a  question  of  the  forum  for  the  ad- 
judication of  controversies  between  individual 
litigants. 

The  case  of  Badeau  y.  United  State*,  130  U. 
8.  439  [32:  997]  is  not  in  point,  for  there  the 
only  question  was  one  between  the  United 
States  and  the  claimant,  and  involved  simply 
the  amount  of  monev  due  to  the  latter.  The 
case  of  Willianu  v.  ilnited  States,  138  0.  S.  514 
[34:  1026],  is  more  in  point,  for  in  that  case 
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^85]*^tb  is  court  sustained  a  dc  cree  caoceliDg  a 
paleot  although  no  fraud  was  sbowu,  and  its  is- 
«ae  was  simpl  v  owing  to  inadvertence  and  mis- 
take. We  areof  theopinion  that  the  ruling  of  the 
circuit  court  and  the  court  of  appeals  was  cor- 
net; that  the  matters  of  fact  involved  in  these 
contests  should  be  settled  by  the  land  depart- 
ment; that  when,  through  inadvertence  and 
niBtake,  a  patent  has  been  wrongfully  issued, 
1^  which  the  jurisdiction  of  the  land  depart- 
tneot  over  these  disputed  questions  of  fact  is 
loet,  a  court  of  equity  may  rightfully  interfere 
and  restore  such  lost  jurisdiction,  to  do  which 
it  becomes  necessary  to  cancel  the  patent. 

To  deny  relief  in  this  case  would  open  the 
^k)or  to  many  possibilities  of  wrong.  It  ap- 
pears that  although  an  order  had  been  made 
to  suspend  all  action  in  respect  to  the  applica- 
tion for  this  patent,  somehow  or  other  the  clerk 
having  charge  of  the  proceedings  in  respect  to 
It  was  ignorant  of  such  order,  and  that  al- 
though in  tlie  papers  handed  to  him  was  the 
formal  entry  of  an  appearance  for  a  contestee, 
1m  failed  to  examine  such  instrument,  and  as- 
sumed that  it  was  a  mere  entry  of  an  appear- 
ance in  behalf  of  the  applicant.  Upon  the 
nbowing  made  in  this  case  he  was  innocent  of 
wrong  intent,  but  if  such  omission  can  be  oper- 
aUve  to  deprive  the  land  department  of  its 
appropriate  jurisdiction,  it  affords  too  strong 
an  inducement  for  an  intentional  omission, 
proof  of  which  may  well  be  beyond  the  power 
of  the  government. 

The  decree  of  the  Court  ofAppeaU  is  affirmed. 

Mr.  Justice  Gray  was  not  present  at  the 
arsument  and  took  no  part  in  the  decision  of 
thu  case. 


386]  JAMES  M.  DEWEESE.  Jr..  Appt, 

V, 

JACOB  REIN  HARD  et   al. 

(See  S.  C.  Reporters  ed.  886-394.) 

P9wer  of  equity  to  enjoin  an  action  at  iaw^ 

want  of  equity. 

L  A  suit  in  equity  to  enjoin  the  further  prosecu- 
tion of  an  action  at  law  cannot  be  maintained  on 
irrounds  which  would  constitute  a  complete  de- 
fense in  the  action  at  law. 

H  One  who  attempts  to  make  a  homestead  entry 
of  land  knowing  that  it  has  been  selected  and 
oertifled  to  the  state  under  a  grant  for  internal 
Improvements,  and  long  ago  transferred  to  pur- 
obaaers  for  value  who  have  invested  lariresums 
In  reliance  upon  the  title,  will  not  \ye  aided  by  a 
court  of  equity  io  attacking  the  title  under  such 
ffrant  which  has  been  acquiesced  in  as  valid  for 
many  years. 

[No.  151.] 

Afffued  January  IS,  14,  1897,    Decided  Feb- 
ruary 16,  1897, 

HOTB.— Xs  to  f>re-ffnption  ri4hiu^  see  note  to 
Onited  States  v.  Fitzgerald.  10: 785. 

Thai  vaUni%for  land  may  be  ut  cuide  for  frauds  see 
aota  to  Miller  v.  Kerr,  6: 881. 

Am  to  whether  equUy  vrtU  relieve  agaiwA  a  mUtake 
4/ lam.  see  notes  to  Hunt  v.  Bousmanier,  7:  :!7,  and 
BantT.  Boiiamanier,6  :580. 
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APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  ihe  Eighth  Cir- 
cuit affirming  the  decree  of  the  United  States 
Circuit  Court  for  the  District  of  Nebraska  dis- 
missing a  suit  in  equity  brought  by  James  M. 
DewceHC,  Jr..  plaintiff,  against  Jabob  Reinhard 
et  at.,  to  enjoin  the  prosecution  of  an  action 
of  ejectment  brought  by  Reinhard  et  at.,  and 
to  quiet  the  title  of  said  Deweese  to  land 
in  Saline  county.  Nebraslta.  Affirmed. 
See  same  case  below,  19  U.  S.  App.  698. 


Statement  by  Mr.  Justice 

The  controversy  in  this  case  respects  the 
northeast  quarter  of  section  14,  township  5, 
range  8,  situate  in  Saline  county.  Nebraska. 
The  facts  are  these:  The  state  of  Nebraska 
upon  its  admission  into  the  Union  became  en- 
titled, by  virtue  of  §  8  of  the  act  of  Congress, 
September  4,  1841  (5  Stat,  at  L.  455),  to  500,- 
000- acres  of  public  land  to  aid  in  promoting 
its  internal  improvements.  March  26,  1868, 
the  state  selected  359,708  acres  of  land,  includ- 
ing the  tract  in  controversy,  as  part  of  this 
grant.  March  24, 1870,  the  selection  was  ap- 
proved by  the  Commissioner  of  the  Gleneral 
Land  Office,  who,  in  his  certificate  of  ap- 
proval, certified  that  the  lists  had  been  "care- 
fully examined  and  compared  with  the  town- 
ship plats  and  tract  books  of  this  office  and  are 
found  to  be  free  from  conflict;  and  I  respect- 
fully recommend  thai  the  same  be  approved 
subject  to  any  valid  interfering  rights  which 
may  have  existed  at  the  date  of  selection." 
March  29,  1870,  this  action  was  approved  by 
the  Secretary  of  the  Interior  in  these  words: 
"Approved  subject  to  all  the  rights  above  men- 
tioned." *The  lists  duly  certified  were  [387 
transmitted  to  the  state  and  recorded  in  the 

C roper  office.  April  20.  1871.  the  state  of  Ne- 
raska  patented  100.000  acres  of  these  lands, 
including  the  tract  in  controversy,  to  the  Mid- 
land Pacific  Railway  Company  in  execution  of 
a  contract  made  by  the  state,  through  an  act  of 
its  legislature,  Febriiarv  15,  1869.  Neb.  Laws 
1869,  p.  158.  The  appellees  hold  under  a  chain 
of  title  from  the  Midland  Pacific  Railway 
Gompanv.  the  deed  to  Jacob  Reinhard,  one  of 
the  api^ellees,  and  Frederick  Fieser,  being  dated 
November  11, 1878,  they  at  the  time  paying  for 
the  land  $12  per  acre.  On  May  12,  189*aS.  Fred- 
erick Fieser  died,  and  his  heirs  and  devisees 
are,  in  addition  to  Jacob  Reinhard,  the  appel- 
lees In  this  case.  The  appellees  and  their 
(grantors  have  paid  the  taxes  of  every  kind 
levied  upon  the  land  since  the  patent  from  the 
state,  amounting  at  the  time  of  the  decree  in 
the  circuit  court  to  $1,875.81. 

The  claim  of  appellant  was  initiated  on 
May  31, 1883,  more  than  fifteen  years  after  the 
selection  by  the  state,  more  than  tbiiteen 
years  after  the  approval  by  the  Secretarv  of 
the  Interior  of  such  selection  and  the  certmca- 
tion  to  the  state,  twelve  years  after  the  state 
had  conveyed  the  land  away  to  its  grantee,  and 
nearly  five  years  after  the  deed  to  appellees.  It 
was  initiated  by  an  occupation  of  the  tract  and 
an  application  to  enter  it  as  a  homestead. 
This  application  was  rejected  by  the  local  land 
officers,  and  their  action  in  this  matter  was 
affirmed  by  the  Commiraiooer  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior. 
On  July  6,  1888,  the  appellant,  who  had  b«»en 
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in  coDtinuoas  possession  ever  sioce  bis  first 
entry,  tendered  the  local  office  proof  that  be 
bad  complied  witb  tbe  terms  and  conditions 
of  tbe  bomestead  laws  of  the  United  States, 
and  demanded  a  patent  for  the  land.  This 
was  denied  by  tbe  local  land  officers,  and  from 
such  denial  no  appeal  was  taken.  The  theory 
upon  which  the  appellant  proceeded  was  that 
the  land  was  within  the  limits  of  the  grant 
made  by  the  United  States  to  the  Burlington  & 
Missouri  River  Railroad  Company  by  act  of 
Congress  July  2,  1864  (18  Stat,  at  L.  856,  864, 
388]chap.  216),  and  thatbv  the  act*of  March 
6,  1868  (15  Stat,  at  L.  S9.  chap.  20).  the 
even-numbered  sections  within  such  limits 
were  raised  to  double  minimum  lands,  and, 
while  subject  to  homestead  and  pre-emp- 
tion entry,  were  not  subject  to  private  entry; 
that  therefore  tbe  selection  by '  and  certifi- 
cation to  the  state  were  absolutfly  void  and 
passed  no  title:  that  the  title  remained  in  tbe 
united  States  until  be  by  full  compliance  with 
the  requirements  of  the  homestead  laws  ac- 
quired an  equitable  right  to  the  land. 

An  action  of  ejectment  having  been  com- 
menced by  Reinhard  and  Fieser  on  November 
16,  1885,  in  tbe  United  States  circuit  court  for 
tbe  district  of  Nebraska,  to  recover  possession, 
a  bill  in  equity  was  filed  by  tbe  appellant  in 
the  same  court  on  October  8,  1888,  to  enjoin 
the  further  prosecution  of  that  action  and  to 
quiet  bis  title.  Upon  pleadings  and  proof  tbe 
circuit  court  entered  a  decree  dismissing  the 
bill,  which  decree  was  affirmed  by  the  circuit 
court  of  appeals  (19  U.  S.  App.  698),  from 
which  decree  an  appeal  was  taken  to  this  court. 

Mestrs.  G.  M.  Lambertson  and  J,  W, 
Deweese  for  appellant. 

Me98ra,  Charles  E.  Mafl^oon  and  Charles 
OllVitt  for  appellees. 

Mr.  Justice  Breirer  delivered  tbe  opinion 
of  tbe  court: 

On  the  threshold  of  this  case  we  are  con- 
fronted with  the  question  whether,  assumibg 
that  the  appellant  has  any  rights  in  the  land,  a 
case  is  presented  for  the  interference  of  a  court 
of  equity.  His  contention  is  that  notwlth- 
atandine  the  action  of  tbe  Interior  Department 
in  certifying  the  land  to  the  state,  and  the  sub- 
sequent conveyances  in  the  chain  of  title  from 
the  state  to  the  appellees,  such  apparent  legal 
title  was  absolutely  void  because  by  tbe  acts  of 
Congress  tbe  land  was  not  subject  to  selection 
by  the  state,  it  being  within  tbe  limits  of  the 
land  grant  to  tbe  Burlington  &  Missouri  River 
Railroad  Company,  and  reserved  for  home- 
stead and  pre  emption.butnotfor  private  entry. 
All  the  facts  upon  which  his  contention  rests  are 
389]  'matters  of  statute  and  record,  and 
any  defense  to  tbe  apparent  legal  title  created 
by  tbem  was  available  in  the  action  to  recover 
possession.  For  if  it  be  true  as  contended 
that  this  land  thus  certified  to  tbe  stale  was 
not  under  the  acts  of  Congress  land  open  to  se- 
lection, tbe  validity  of  such  certification,  as  of 
a  patent,  can  be  challenged  in  an  action  at 
law.  Burfennino  v.  Chicago,  St.  P.  M,  <fe  0, 
R.  Co,  168  U.  8.  821  [41:  175],  and  cases  cited 
in  the  opinion. 

But  tbe  mandate  of  tbe  statute  (U.  8.  Rey. 
8tot,  g  728),  affirming  in  this  respect  the  gen- 
eral  doctrine  in  respect  to  the  Jurisdiction  of 
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courts  of  equity,  is  that  "suits  in  equity  shall 
not  t)e  sustained  in  either  of  tbe  courts  of  the 
United  States  in  any  case  where  a  plain,  ade- 
quate, and  complete  remedy  may  be  had  at 
law."  This  general  proposition  has  been  af- 
firmed by  this  court  in  a  multitude  of  cases^ 
among  others  the  following,  in  which  the  Ju- 
risdiction of  courts  of  equity  to  restrain  pro- 
ceedings at  law  was  denied  on  the  ground  that 
there  existed  a  full  andadeouatedereose,  avail- 
able in  the  legal  action,  llunqerford  v.  Siger- 
son,  61  U.  S.  20  How.  156  [15:  869];  Phanix 
Mut,  L.  Ina.  Co.  v.  Bailey,  80  U.  8.  18  Wall. 
616.  628,  [20:  501,  5081,  in  which  it  was  said: 
"Where  a  party,  if  bis  theory  of  the  controversy 
is  correct,  has  a  good  defense  at  law  to  *a  purely 
legal  demand,'  he  should  be  left  to  that  means 
of  defense,  as  be  has  no  occasion  to  resort  to  s 
court  of  equity  for  relief,  unless  he  is  prepared 
to  allege  and  prove  some  special  circumstances 
to  show  that  be  may  suffer  irreparable  injury 
if  be  is  denied  a  preventive  remedy."  Grand 
ChnU  V.  Winegar,  82  U.  8.  15  Wall.  878  [21: 
174].  It  follows  from  these  considerations 
that  if  this  suit  in  equity  is  to  be  regarded  as 
simply  one  to  restrain  tbe  action  at  law.  it  can- 
not be  sustained  because  upou  tbe  appellant's 
own  theory  he  has  a  full,  adequate,  and  com- 
plete defense  at  law. 

But  it  is  contended  by  appellant  that  his  suit 
is  something  more  than  one  to  restrain  the  ac- 
tion at  law;  that  it  is  a  suit  to  quiet  bis  title 
and  to  hold  the  appellees  as  trustees  of  the  le 
gal  title  for  bis  benefit;  that  tbe  restraint  of  tbe 
law  action  is  simply  incidental  to  and  in  fur- 
therance of  the  main  relief,  which  is  tbe  quiet- 
ing of  his  title.  Assuming  for  the  purposes  of 
this  case  that  bis  contention  in  this  respect  iscoi^ 
rect,  we  'agree  with  tbe  court  of  appeals[390 
that  tbe  showing  in  bis  bill  is  not  one  that  ap- 
peals in  the  slightest  degree  to  the  conscience 
of  a  chancellor.  Tbe  theory  upon  which  tbe 
appellant  proceeds  is  substantially  that  because 
he  has  not  a  legal  title  a  court  of  equity  must 
enforce  and  establish  his  right,  or,  in  other 
words,  that  tbe  lack  of  legal  title  creates  an 
equitable  duty.  We  are  unable  to  assent  to 
this  contention.  Something  more  than  tbe 
absence  of  legal  title  is  necessary  to  call  into 
action  the  process  of  a  court  of  equity.  The 
right,  whatever  it  may  be  and  from  what 
source  derived,  must  be  not  only  one  not  pro- 
tected by  legal  title,  but  in  and  of  itself  appeal- 
ing to  tbe  conscience  of  a  chancellor.  A  courC 
of  equity  acts  only  when  and  as  conscience- 
commands,  and  if  tbe  conduct  of  the  plaint iiT 
be  offensive  to  the  dictates  of  natural  Justice, 
then,  whatever  may  be  the  rights  he  possessee 
and  whatever  use  be  may  make  of  them  in  » 
court  of  law,  be  will  be  held  remediless  In  e 
court  of  equity. 

Upon  bis  own  showing  tbe  plaintifTs  con- 
duct demands  condemnation  rather  than  com- 
mendation. The  title  to  vacant  land  within 
the  states  that  originally  formed  tbe  United 
States  remained  in  those  states  severally,  while 
the  title  to  land  subsequently  acquired  by  the 
United  States,  whether  through  cession  fnm 
the  original  states,  by  conquest  or  treaty,  bss 
been  retained  by  the  general  government- 
lands  within  the  state  of  Texas  furnishing  tbe 
one  notable  exception.  Though  Congress  os 
the  admission  of  the  new  states  has  not  traos- 
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femd  to  them  the  vacant  lands  within  their 
limits,  it  has  made  to  them  large  grants  for 
•cbool  and  other  purposes.    In  carrying  out 
this  policy,  in  1841  Congress  passed  an  act 
granting  to  certain  named  states  and  to  each 
state  subsequently  admitted  into  the  Union 
500,000  acres  of  land  to  aid  in  internal  improve- 
ments, the  selection  of  such  lands  to  be  made 
in  such  manner  as  the  legislature  of  the  re- 
spective states  should  provide.     Such  selec- 
tions were  subject  to  the  approval  of  the  land 
department  of  the  United  States,  but  when  so 
made  and  approved  the  lands  were  to  be  cer- 
tified to  the  state,  and  such  certification  was  to 
have  all  the  effect  of  a  patent.  Now,  assuming 
that  the  contention  of  the  plaintiff  is  correct, 
3911that  'subsequent  legislation  of  Congress 
had  the  effect  of  providing  that  such  selection 
should  be  made  from  certain  classes  of  lands, 
and  that  the  tract  in  controversy  did  not  belong 
to  any  of  those  classes,  the  fact  remains  that 
the  land  was  selected  by  the  state,  and  such 
selection  approved  by  the  land  department,  and 
that  the  land  so  selected  and  thereafter  certified 
was  land  belonging  to  the  United  States.    At 
the  time  of  such  selection  and  certification  the 
only  parties 'in  interest  were  the  United  States 
and  the  state.     Concede  the  fact  that,  tbnmgh 
inadvertence,  mistake,  or  (of  which  there  U  no 
evidence)  wrong 'on  the  part  of  the  officials, 
this  land  was  improperly  selected  and  certified, 
yet  the  United  States  for  thirteen  vears  never 
questioned  in  any  way  the  rightfulness  of  the 
selection  and  certification,  or  challenged  the 
title  which  was  apparently  confirmed  thereby 
to  the  state.     It  may  be  conceded  that  no  error 
or  wrong  on  the  part  of  the  officers  of  the  land 
department  concludes  the  United  States,  and 
that  they  might,  whenever  they  saw  fit,  by 
proper  proceedings  set  aside  the  title  thus  ap- 
parently conveyed.     But  they  took  no  steps. 
They  acauiesced  in  the  tranfsaction.    The  land 
was  land  which  the  United  States  had  power 
to  convey.    Congress  could  by  special  act  or 
otherwise  have  transferred  this  specific  tract 
to  the  state.    The  records  of  the  transaction 
were  public  and  open.    It  was  no  secret  con- 
veyance by  which  title  was  wrongfully  con- 
veyed to  the  state,  but  a  matter  of  record  of 
which  everybody,  both  governments  included, 
were  chargeable  with  notice.    Not  only  was 
the  title  thus  apparently  transferred  unchal- 
lenged, but  also  the  state  dealt  with  it  as  its 
own  property,  and  conveyed  it  in  satisfaction 
of  one  of  its  contracts.    It  passed  from  grantee 
to  grantee,  the  last  sale  being  at  the  price  of 
$12  an  acre.     And  further,  the  state  during 
the  years  subsequent  to  its  conveyance  treated 
the  land  as  subject  to  taxation,  and  they  wlip 

{mrchased  from  it  paid  taxes  thereon  amount- 
Dg  to  over  $1,000. 

After  all  this,  the  plaintiff,  assuming  to  do 
that  which  the  United  States  had  not  done — 
that  is,  treat  the  selection  and  certification  as 
void — and  acting  not  ior  the  United  States  but 
for  himself,  attempted  to  build  up  a  right  in 
802]him8elf  to  *the  land.  This  was  not  done 
in  ignorance  of  the  claims  of  others,  for  when 
he  first  applied  to  enter  the  land  as  a  homestead 
he  was  notified  by  the  officers  of  the  land  de- 
partment that  it  had  already  been  selected  and 
certified  to  the  state,  and  his  application  to 
enter  was  on  that  account  rejected.  The 
couBty  records  also  notified  him  of  the  several 
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conveyances  and  the  amount  of  money  paid 
by  the  appellees.  He  was  therefore  simply 
an  intruder.  It  is  earnestly  insisted  by  coun- 
sel that  Congress  by  its  legislation  has  set  apart 
certain  classes  of  land  for  the  benefit  of  pre- 
emptors  and  those  desiring  to  enter  home- 
steads; that  the  government  thereupon  be- 
came, as  it  were,  a  trustee,  holding  the  title  to 
those  lands  in  trust  for  all  who  should  elect  to* 
make  themselves  eesiuis  que  trust;  that  th» 
plaintiff,  availing  himself  of  this  legislation, 
took  the  steps  prescribed  by  the  statute  and 
made  himself  therefore  a  cestui  qve  trust,  with 
a  beneficial  right  to  this  land,  and  the  right  to- 
challenge  not  only  all  subsequent  but  also  any 
prior  action  taken  by  his  trustee  in  disregard 
of  such  beneficial  ri^ht.  We  cannot  agree  to 
this  contention.  Whatever  rights  such  so- 
called  cestui  qve  trust  may  have  against  his 
trustee,  the  government,  or  all  parties  claim- 
ing undor  the  government  subsequent  to  tho 
time  of  th3  initiation  of  his  proceedings,  he  is 
not  in  a  position  to  challenge  any  action  of 
his  so-called  trustee  anterior  to  that  time.  Tho 
government  did  not  bind  itself  by  its  statutes 
to  keep  any  lands  for  subsequent  occupation 
and  purchase,  and  if  prior  to  such  occupation 
it  has  even  though  mi>takcnly  conveyed  awav 
a  tract  to  a  third  party,  such  conveyance,  al- 
though voi<labIe  at  its  instance,  cannot  be- 
challenged  by  a  mere  intruder.  And  when 
svich  conveyance  is  of  long  standing,  and  the- 
transaction  has  been  acquiesced  in  for  many 
years  by  the  government,  and  parties  relying 
upon  the  title  apparently  conveyed  have  in- 
vested large  sums  of  money,  then  an  attempt 
by  such  an  intruder  to  set  aside  all  these 
transactions  and  to  appropriate  the  property  to 
himself  is  offensive  to  every  sense  of  right  and 
justice,  and  equity  will  lend  no  helping  hand  to 
such  effort.  The  authorities  cited  in  the  opin- 
ion of  the  court  of  appeals  sustain  this  conclu- 
sion. Cooper  V.  Imeris,  59  U.  S.  18  How. 
♦178  [15:  338];  Spenc^  v.  Lapsley,  61  U.[393 
8.  20  How.  864  [15:  902];  Oragin  v.  Pouiea, 
128  U.  S.  691  [32:  566].  This  last  case  is 
quite  pertinent.  It  appeared  that  in  1841  the 
United  States  had  issued  to  one  Bach  patents 
to  certain  surveyed  and  described  lands,  the 
title  to  which  oy  subsequent  conveyances 
passed  to  Cragin.  In  1877,  Powell,  a  surveyor, 
was  employed  by  Cragin  to  make  a  survey  of 
his  property,  and  discovering,  as  he  supposed, 
an  error  by  which  lands  apparently  included 
within  the  survey  and  patent  were,  in  fact» 
outside  of  its  limits,  persuaded  one  Samuel 
Wolf  to  obtain  a  patent  which  would  cover  the- 
lands  tlius  erroneously,  as  contended,  included 
in  the  first  survey,  and  afterwards  purchased 
those  lands  from  Wolf.  Thereupon  he  com- 
menced a  suit  *'to  fix  the  boundaries,"  th» 
effect  of  which  if  the  boundary  was  established 
according  to  his  claim  would  be  to  set  over 
to  him  lands  which,  as  he.  alleged,  were  erro- 
neously included  in  the  first  survey  and 
patent,  but  which  had  been  all  these  years  oc- 
cupied and  cultivated  by  Bach,  the  patentee, 
and  his  grantees.  A  decree  in  his  favor  m  the- 
circuit  court  was  reversed,  and  the  case  re* 
manded  with  instructions  to  dismiss  the  bill, 
Mr.  Justice  Lamar  saying  in  the  opinion 
(p.  700  [569]): 

"The  appellee,  Powell,  Is  a  surveyor  who, 
in  the  year  1877,  while  employed  1^  appellaot 


SOTRXIU  COUBT  OF  THB  UHITBD  StATU. 


Oct.  Tkbm, 


to  makes  sunrey  of  bis  plantation,  tbouehl  he 
discovered  an  error  In  the  public  lands.  wLiereby 
It  would  appear  that  bis  lands  were  nnt.  In 
fict.  iltiialed  on  Bayou  Four  PointB.  From 
bis  DWD  eTjdence  il  Is  shown  Ibat  be  Imluceil 
Wolf  1o  obtain  Iho  patent  from  tie  state  of 
Louisiana  for  (he  land  which  be.  the  said  ap- 
pellee, purchased  from  him.  When  be  pur- 
■Chaaed  Ihii  land  from  Wolf  he  knew  thai  the 
Iracta  to  wblcb  be  was  InTing  claim  bad  been 
poaansed  and  cultivated  by  the  appellant  for 


.  Aobtid  who  bcoauMof  Intanoj  was  not  a  panr 

to  adocumenr  set  illnv  and  adluBlInK  an  Indebted- 
ness or  a  motber  as  Buardlmi  ro  her  cbildren.  but 
wborattfled  ii.aftrrmsturitr,  ma^  be  Joined  as  a 
perl;  In  an  action  In  cbarge  [be  mottier's  estata 
witb  thelndebtednpss  tbereby  aoknowlrdned. 
.  Leiiateea  need  not  bejnlned  In  a  lultbjdauib- 


a.  but  b: 


1  long  period  of  jean.  An  advantage  thus 
Dbtaioed  a  court  of  equity  will  not  readily  en- 
force.    Aa  waa  said  In  Taylor  v.  Broan.  9  U. 


iBUKblei 


suit  In 


which  a  K' 


beir  own  riKtal  to  eatab- 
le estate  to  itaem- 
anllan  procures  all  bar 


fl.  S  Crencb,  384,  2Sfl  [8:  88,  W\:  'The  terras 
■of  Ibe  subsequent  localioD  prove  that  the 
locator  considered  bimself  as  coDiprebeDdlng 
Taylor's  previous  entry  wltblu  its  locattOQ. 
...  He  either  did  not  mean  to  ai'quire  the 
land  within  Taylor's  entry,  or  be  fs  to  be  con 
•fdered  aa  a  man  watcbiog  for  the  accidcnlal 
■394]  mistakes  of  'othera,  and  preparing  to 
take  advantage  of   tbem.     What  Is  gained  r' 


«quity  will  atd  bis  views.'  " 

Without,  therefore,  determining  wbetber  Ibe 
selection  and  ceriiflcation  of  these  lands  was 
absolulely  void  or  aimply  voidable  at  the  elec- 
tion of  tbe  government,  or  valid  and  beyond 
any  right  of  challenKe  on  the  part  of  the  gov- 
•emmeoC  or  anyone  else,  we  am  of  the  opinion 
that  equity  will  not  help  the  plaintifT  In  bie 
suit,  and  tA«  ifserM  tf  lit  Cowt  of  Ap^aai*  m 

AUQD8TA  P.  GLOVEB  H  at..  AppU.. 

HART  E.  PATTEN  «(  of. 

(Boa  B.  a  Beporter's  ed.  SM-UI.} 

£tttltment  afirined-^pariie*  to  action  to  fharffi 
an  ataU—ltiiatea.wtitn  not  jointd — aeknoat 
t^gment  of  indrbtedneu — mil  in  eguiljf— 
ttatvU  of  limilaliont — adtaneemtnt — eti 
dtnee-^ittumplion  ai  to  hequttt—inltretL 

L  Ad  InfaDt  ma;  Bdlrm  a  contract  or  aettlemeni 
made  for  bor  benefit,  and  mar  sue  upon  It  as  II 
sbe  were  orlstnatl;  a  pan;  to  It. 


nount  OF  tndobledness  from  her  aa 
Ruardiaa  to  tbem.  altbougb  dol  slpned  by  ber- 
sPlf,  ma;  constitute  an  acltnowledRment  of  In- 
debtednets  on  ber  part  to  eacta  oftbe  children.  In- 
oJudlDff  the  InfanL 
L  A  suit  In  equity  to  estaMIsb  sn  IndelitMlnessot 
an  eslste  io  tbe  plBlnllns,  who  srr  eipculrlces, 
mar  be  mslbtafnedtwcauae  therganoot  tmnicaa 


L  A  olnimbrane: 

wltblnthe  Ftatut 

Dlrtrlot  of  C. 
I.  An  aitvancementto  achlld  t>r  a  parent  w 

debt  >o  ttaecbild  ts  prcaumedto  * 

of  the  debt  pro  tanto. 
i.  Inacooleat  between  belnor  i 

munli;atlons  of  tbe  anoestur  tnani»omer  wbo 

drew  a  will  or  (ilmtlar  doeumeni  ara  not  prlfl- 

B.  A  presumption  that  iodebtedoees  of  a  teatatrlz 
to  ctatldren  la  eztlnsulabed  b;  a  aenerai  tiequest 
t«  them  does  not  arise  where  tbe  will  la  mad* 
WTpral  Tears  before  tbe  liidetitpdnas  la  Jtqut- 
dat«d,—  esi>eclall7  where  tt  appeon  that  the  te» 
tairli  did  not  consider  that  tbe  Indeblrdnesi  to 
one  or  thechtldren  was  eitlngulstaed.  and  wbei« 
aivinsr  ettect  In  suob  presumpUon  would  maka 
one  of  tbe  cbildren  preferred  loUie  otbeia. 

10.  tntsreetshouldnotbealiowed  on  an  Indebted* 
nesa  b;  a  moTheras  Kusrdian  to  ber  dsurhteia, 
moitof  whom  were  of  axe,  dunnstbe  time  Iber 
lived  with  her  wjibout  an;  cbarte  lor  malnt». 


ntiifaotk» 
[fof  klD.com. 


APPEAL  from  a  decree  of  tbe  Court  of  Kp- 
peals  of  the  Dislrlclof  Columbia  decreeing 
that  tbe  romplaioaals  were  entitled  to  tbe  re- 
lief prayed  (or  in  a  suit  in  equity  brought  by 


Don.— Avfantf.  eonCrnctfbiianilaetsq^.  uAentntd- 
oMs  by  or  Mndlni;  on  them:  btRt  and  nolo:  tiondK 
Dlorlpiiifs*,'  conveuanecK  leases;  marrlofM  kC's- 
in«nls.-nrW(rn(*in,- suincrlp/fcrns;  aiidotAcr  rirfd- 

whom  aealdonu  fndds.-  UairOUvot  infant  ai  port- 

ncr.'  (Imc  firr  asoCdanu:  rat<jtcat(i«  oS  InfanW  aexa 

and  eofUnuli.'  vhuE  consfUulu. 

Actsand  ooDtraotsof  Infants  are  In  some  casea 
WndlDK  on  tbem,  and  Id  ottaera  voidable  at  tbelr 
election. 

The  bills  and  notes  of  lefsnts  are  voidable  on);, 
and  this  whether  tbev  are  or  are  not  aegoilgble- 
Fant  V.  Catbcart,  a  Ala.  TtS:  Buuell  v.  Bennett.  S 
Ckl.  101:  Btratn  v.  WrlgbC,  T  Gs.  IMS;  La  Qranse 
<3ol>ei[lalelDSt.T.  Anderson,  as  led.  SOT.  80  Am.  Rrp. 
S4;  Best  <r.  OlTOna  B  a  Knn.  »;  Reed  t.  Batcbel- 
•ler,  1  net.  UK  Boodf  <r.  HoKeener.  m  He.  fil7: 
HInoek  V.  Bbortrldre.  El  MIob.KH;  State  v.  Platsied, 
43  K.  B.  fib  Qoodssll  v.  Ifren.  S  trend.  tTV;  Bald- 
win V  TsD  DeussD.  ST  N.  Y.  187;  Artfleld  r.Tale. 
7  Ired.  I.  mk  Irenon  t.  Oarpenter.  IT  Wend.  UH 
9fO 


An  Indorsement  oraBlBnmentof  a  till  or  not* 
ti;  an  Infant  la  voidable  onlr  and  ihe  Indoreee  mar 
sue  bim  on  a  ratlDcailon.  NiRbtlnrsle  t.  Wlttaint- 
ton.  15  Mass.  r%  8  Am.  Dec  101;  ITraHer  v.  Uamer, 
14  Ind.  WX:  Briim  v.  McCabe.nind.  S?r,  8t  Am. 
Dec  £03:  Dulty  r.  Brownlleld.  I  Pa.  W- 

Wtaerean  Iniant  rlsnsa  pramlsaor;  note  as  sure- 
ty btscontrsct  is  ruidable  uoly,  Owea  v.  Lonr, 
IIS  Msss.  403:  Harner  v.  Dlpple,  81  Ohio  BL  71,  t! 
Am.  Sep.  IW:  Feirow  v.  Wiseman.  40  Ind.llS;  WW 
Hams  r.  Harnioo,  11  B.  C  11!;  Bbropshire  v.  Bum* 
ts  Ala,  IDS:  Cole  r.  Peonoyer.  14  Bl.  IIM;  Cummlnas 
V.  Powell.  BTei.  80;  Uuitird  v.  Wohlrord.lBOratt. 
389.  78  Am.  Dec.  Vtt:  Scott  v.  Buchanan.  11  Humph. 
tSS:  Palchin  v.  Cromsoh.  18  Yt.  88D;  Curtln  *.  Fab 
ion.  llBerv-ftH.a(H. 

Bonds  by  Infsnts  sre  voidable.  Conroe  v.  Bird- 
sail,  IJohns.  CMa  IH.  I  Am.  Dec.  ICfi;  Palobin  v. 
Cromscb.  18  Vt.  880;  Blake  v.  LlTlnvsioo  Oountr 
Supen- S  Barb.  14S:  Weaver  v.  Juoea.  14  Ala.Mt 
Huiisid  V.  ffohUord.  ISQtatt.l».  78Am.  Decim 

Mortsases  byanUUantarevoulatilaoDlr  and  ara 
16ft  U.& 


18M. 


Oloveb  y.  Pattbn. 


805,806 


Vary  E.  Patten  etal.,  complalDaDts.  a^insi 
Aurusta  P.  Glover  et  al. ,  to  construe  tlie  last 
iflli  and  testament  of  Anastnsia  Patten,  her 
mother,  and  to  charge  the  estate  with  certain 
daima.     Affirmed, 

See  same  case  below,  1  App.  D.  C.  466. 

Statement  by  Mr.  Justice  Brown: 
^95]  *Thi8  was  a  bill  in  equity  filed  in  the  Su- 

Sreme  Court  of  the  District  of  Columbia  by 
[ary  £.  Patten,  Josephine  A.  Patten,  Edith 
Patten,  and  Helen  Patten,  against  their  sister, 
Augusta  P.  Glover,  wife  of  John  M.  Glover, 
in  aid  of  the  jurisdiction  of  the  supreme  court 
as  an  orphans'  court,  to  construe  the  will  of 
their  mother,  Anastasia  Patten,  and  to  charge 
the  estate  with  certain  claims  of  the  com- 
plainants prior  to  a  general  distribution  of  the 
assets. 

The  facts  of  the  case  are  substantially  as 
follows:  Complainants  and  defendant  Au- 
gusta P.  Glover  are  the  five  daughters  of 
Edmund  Patten,  late  of  the  state  of  Nevada, 
deceased,  and  of  Anastasia  Patten,  who,  after 
her  husband's  death,  took  up  her  residence  in 
Washington  and  died  September  11,  188tt, 
leavini?  a  will  executed  in  San  Francisco  De- 
cember 28,  1879. 

Eilmund  Patten,  her  husband,  died  Novem- 
tier  16,  1872,  intestate,  his  widow  becoming 
fais  administratrix  and  also  the  guardian  or 
«ach  of  his  children,  all  of  whom  were  then, 
and  for  some  years  continued  to  be,  minors 
under  the  age  of  twenty-one  years.  By  the 
law  of  Nevaq^,  Mrs.  Patten  became  entitled, 
tipon  her  husband's  death,  to  one  half  his  es- 


tate, the  other  half  descending  to  bis  children. 
As  administratrix  and  guardinn,  she  took  pos- 
session of  the  entire  estate,  and  retained  the 
same  down  to  the  time  of  her  cmth.  She 
made  no  accounting  either  as  administ  rut  rix  or 
guardian,  nor  did  she  keep  any  ri'gular  ac- 
counts or  preserve  her  voucliers. 

In  September,  1885,  apparently  because  of 
a  desire  on  the  part  of  the  snrrties  on  her 
bond,  or  some  of  them,  to  have  her  accounts 
settled,  Mrs,  Patten  undertook  to  Hdjust  her 
indebtedness  to  her  children.  She  CHlled  in 
the  services  of  Curtis  J.  Hiilycr,  a  friend  of 
her  husband  and  herself,  and  .the  result  was 
the  preparation  of  the  following  document  in- 
tended to  take  the  place  of  a  formal  account 
and  vouchers: 

Whereas  our  mother,  Anastasia  Patton.  as 
guardian  for  us,  received  in  the  years  1878- 
^'5,  certain  amounts  of  money,  being  oui 
portion  by  inheritance  of  the  estate  of  our  de- 
ceased father;  and  whereas  no  special  ^epMrnte 
investments  of  the  *money  so  received  [396 
have  been  made  by  our  said  guardian,  but  the 
same  has  been  by  her  kept  and  safely  invi'sted 
in  connection  with  moneys  belonging  to  Lor 
in  her  own  right  derived  from  tlie  said  estate; 
and  whereas  our  said  guardian  has  up  to  the 
present  date  had  entire  charge  of  our  main- 
tenance and  education,  and  has  during  the 
past  thirteen  years  incurred  a  targe  amount  of 
family  expenses  for  our  benefit,  of  which  ex- 
penses no  account  has  been  kept  by  her;  and 
whereas  we  and  our  said  guardian  are  now 
desirous  of  settling  the  account  between  us 


TsNd  until  dtsafBrmed.  Skinner  v.  Maxwell,  06  N. 
C  tf:  State  v.  Plaisted,  48  N.  H.  413;  Monumental 
BIdir.  Asso.  No.  2  v.  Herman,  83  Md.  128:  Eafrle  Fire 
Go.  V.  Lent,  6  Palire,  636;  Palmer  v.  Miller.  25  Barb. 
360:  Richardson  v.  Borlfrht,  9  Vt.  368;  Gilchrist  v. 
Kamsay,  27  CJ.  C.  Q.  U.  fioa 

Tbla  Is  the  rule  also  with  chattel  mort^ges.  Mil- 
ler v.  Smith,  26  Minn.  248.  37  Am.  Rep.  407;  Corey  v. 
Barton,  as  Miob.  80;  Cbapin  ▼.  Shafer,  40  N.  Y.  407, 
411. 

ConTeyanees  by  an'infant  are  voidable,  bnt  valid 
until  dtsafBrmed.  Schaffer  v.  Lavretta,  67  Ala.  14: 
Tnnison  v.  Chamblin,  88  111.  87H;  PhUlips  ▼.  Green,  6 
T.  B.  Mon.  845;  Kendall  ▼.  Lawrence,  22  Pick.  640; 
Davis  V,  Dudley.  70  Me.  236.  35  Am.  Rep.  318;  Dixon 
▼.  Merritr,  21  Minn.  196:  Allen  v,  Ponle,  54  Miss.  828; 
Venruaon  ▼.  Bell,  17  Mo.  847:  Gillett  v.  Stanley,  1 
Hfll.  121;  Bool  ▼.  Mix.  17  Wend.  110,81  Am.  Deo. 
J86;  Ea^le  Fire  Co.  ▼.  Lent.  6  Palfire.  635;  Skin- 
ner ▼.  Maxwell,  66  N.  C.  45;  Koberts  v.  WiffKin,  1  N. 
H.  78, 8  Am.  Deo.  38;  Tucker  ▼.  Moreland,  86  IT.  R. 
10  Pet.  58  (9:  845);  Irvine  v.  Irvine,  76  U.  S.  9  WaU. 
•617  (Ik  800). 

Leases  by  or  to  Infants  are  voidable.  GrlfBtb  v. 
■Sobweoderman,  27  Mo.  412;  Holmes  v.  Bloirfft  ' 
Moore.  662,  8  Taunc  608. 

Marriage  settlements  made  by  an  infant  are  void- 
able. Temple  v.  Hawley.  1  Saodf.  Cb.  168;  Jones  r. 
Butler,  80  Barb.  641:  Leyering  v.  Helff be,  8  Md.  Cb. 


If  an  infant  submit  to  arbitration,  he  may  ex- 
ecute or  avoid  the  award  at  his  election.  Baooo, 
Abr,  Arbitration  C:  Godfrey  v.  Wade,  6  J.  B. 'Moore. 
488;  Harvey  v.  Aabley,  8  Atk.  607;  Holt  v.  Ward, 
I1tsribboo,175,275. 

An  executed  compromise  by  an  Infant  of  a  claim 
agafnat  him  is  voidable;  Pitcher  v.  Turin  Piank- 
«oad  Oo.  10  Barb.  486. 

The  oompromlae  by  an  infant  of  an  action  for 
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slander  is  voidable.  Ware  v.  Cartledge,  24  Ala.  622, 
60  Am.  Dec.  480. 

So  where  an  infant  bouprht  stock  be  was  allowed 
to  recover  t^ack  the  purchase  money.  Robinson  v. 
Weeks.  66  Me.  102. 

An  infant*s  subscription  for  stock  is  voidable 
elcber  durinir  infancy  or  within  a  reHponabie  time 
thereni'ter.  Re  Nassau  Phosphate  Co.  L.  R.  2  Ch. 
Div.  610;  Ebbett*s  Case,  L.  H.  6Ch.  App.  803:  Baker's 
Case,  L.  R.  7  Ch.  App.  115. 

For  the  delay  necesf^ary  to  create  a  ratiflcation 
by  the  in  rant,  see  .MitchelPs  Case.  L.  R.  0  Eq.  308 
(two  \  ears);  Ebbett's  Case,  L.  R.  5  Ch.  App.  803  iten 
months).  But  see  Rart*s  Case,  L.  R.  6  Eq.  512, 
where  a  lapse  of  three  years  was  held  not  to  amount 
to  an  aitirmance. 

Executed  contracts  of  Infants  are  voidable.  Hill 
V.  Anderson,  6  Smedes  A  M.216:  Robinson  v.  Weeks, 
66  Me.  102;  Adams  v.  Beall.  67  Md.  63  appeal  from 
Justice's  decision):  Robbins  v.  Cutler,  26  N.  H.  ITA. 

Judgments.  TrapnaU  v.  State  Dunk,  18  Ark.  53; 
Walkenhorat  v.  Lewis,  24  Kan.  420:  Wheeler  v. 
Ahrenbeak,  64  Tex.  685;  Kemp  v.  Cook,  18  Md.  ISO. 

Contract  of  charter  party.  Tbompeon  v.  Hamil- 
ton, 12  Pick.  426,  28  Am.  Dec.  619. 

Usurious  contract.  Millard  v.  Hewlett,  10  Wend. 
801. 

Afrreement  to  carry  and  deliver  money.  West  v. 
Penny,  16  Ala.  186. 

ARreement  to  oonvey.  Oarrell  v.  Potter,  23 
Mich.  877. 

Promise  to  pay  a  joint  debt.  Kennedy  v.  Doyle, 
10  Allen,  16L 

An  infant  soldier*s  fflft  of  bis  bounty  and  pay  it 
voidable.  Holt  v.  Holt,  60  Me.  406;  Welch  v.  Welch, 
108  Mass.  662. 

The  prtvlleRe  of  the  infant  of  avoidinir  his  acta 
or  oontraota  Is  personal  to  blmaeif  and  cannot  t>e 
ttken  advantage  of  by  adults  with  whom  be  deaii 
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in  a  just  and  equitable  manner  without  at- 
tempting to  secure  technical  accuracy  in  such 
settlement;  and  whereas  our  said  mother  and 
guardian  has  submitted  to  us  for  inspection 
all  accounts  and  papers  in  her  possession  touch- 
ing or  relating  to  the  receipts  aud  disburse- 
ments entering  into  such  accounting,  and  we 
have  personally  general  knowledge  concerning 
the  family  expenses  during  said  period;  and 
whereas  Irom  such  examination  and  IluowI- 
cdge  we  believe  that  by  a  payment  to  each 
of  us  by  our  said  guardian  of  the  sum  of 
$101,600  an  equitable  settlement  will  be  made 
and  full  justice  done  to  each  of  us: 

Now,  therefore,  each  of  us  for  herself 
agrees  to  accept  the  said  sum  of  $101,600  in 
full  and  complete  settlement  of  all  accounts, 
claims,  and  demands  between  us  and  each  of 
us  and  our  said  mother  and  guardian,  and  in 
full  satisfsction  of  all  claims  and  demands  of 
whatever  character  arising  out  of  or  connected 
with  the  administration  of  said  estate  or  the 
said  relation  of  guardian  and  ward,  and  each 
of  us  for  herself  authorizes  and  requests  that 
upon  presentation  of  this  agreement  and  a  re- 
ceipt for  the  above  amount  the  court  having 
jurisdiction  thereof  will,  without  further  in- 
vestigation of  accounts  so  far  as  they  concern 
either  of  us,  pass  the  final  accounts  of  our 
mother  as  administratrix  and  guardian,  and 
by  proper  decree  discharge  those  liable  as 
bondsmen  for  her  action  in  either  capacity. 
(Signed)        Mary  Ellen  Patten. 

Katberine  Augusta  Patten. 

.Josephine  Antoinette  Patten. 

Edith  Patten. 


*Thi8  paper  was  signed  by  all  the  com-[397 
plainants  except  Helen,  and  by  the  defendant 
Augusta.  Helen,  being  then  a  minor,  did  not 
sign  it,  but  subsequently  adopted  and  accepted 
the  adjustment  and  settlement  evidenced  by 
the  paper. 

This  paper  was  never  presented  by  Mrs. 
Patten  to  the  proper  court,  and  it  was  in  her 
possession  when  she  died.  She  did  not  at  that 
time  pay  to  her  children,  or  any  of  them,  the 
sum  therein  mentioned  in  settlement  of  her  in- 
debtedness to  them,  but  subsequently  and  in 
February,  1887,  when  her  daughter  Augusta 
was  on  the  point  of  marrying  her  husband. 
John  M.  Glover,  she  assigned  and  transferred 
to  her  United  Slates  government  bonds  of  the 
par  value  of  $80,000,  and  the  actual  value  of 
$102,800,  with  the  benefit  of  the  interest  ac- 
cruing tliereon  since  the  preceding  1st  day  of 
January.  Then  Augusta  married  and  left  her 
mother  s  home. 

Mrs.  Patten  did  not  at  that  time  pay  or  give 
her  other  daughters  anything  on  account  of 
her  indebtedness  to  them.  In  the  following 
autumn,  however,  namely,  on  October  15, 
1887,  she  made  for  them  and  in  their  nsmcs  an 
investment  of  the  sum  of  $45,000,  being  at  the 
rate  of  $11. 250  for  each,  which  the  complainants 
claimed  to  have  been  a  payment  on  account  of 
her  indebtedness  to  them.  It  was  undisputed 
that  the  interest  on  this  investment,  from  the 
time  it  was  made  until  Mrs.  Patten's  death 
and  thereafter,  was  always  deposited  in  bank 
to  the  credit  of  the  appellees  and  for  their  ac- 
count. 

Within  a  year  after  this  transaction,  namely. 


for  their  own  benefit.  Hartness  v.  Thompson.  6 
JobDs.  leO;  Gates  v.  Davenport,  29  Barb.  100;  Voor- 
hces  v.WaU.  15  N.  J.L.343;  Patterson  v.  Lipptncott. 
47  N.  J.  L.  457.  54  Am.  Rep.  178;  Brown  v.  CaldweU, 
10  SerflT.  &  R.  114, 13  Am.  Dec.  680. 

Acts  of  infants  <»nnot  be  avoided  by  third  per- 
sons in  any  collateral  proceedinir.  Beardsley  v. 
Hotcbkiss.  96  N.  Y.  201;  Holmes  v.  Rice.  45  Mich.  142; 
Doaue  v.  Ck)vel,  56  Me.  527:  Alsworth  v,  Cordtz.  31 
Miss.  32;  Ward  v.  The  Little  Red.  8  Mo.  358;  Rose 
V.  Daniel.  8  Brev.  438;  Breckenridflre  v.  Ormsby.  1 
J.  J.  MnrFb.  236,  19  Am.  Dec.  71;  Kane  v.  Boycott,  2 
H.  Bl.  511;  Blake  V.  LiTingeton  County  Supers.  61 
Barb.  149;  Wincbester  v.  Tbayer,  129  Mass.  129. 

Tbe  maker  of  a  note  cannot  refuse  payment  to  an 
indorsee  because  tbe  indorsee  is  an  infant.  Taylor 
V.  Croker.4  Esp.  187;Nigbtinfra]e  v.  Wltbington.  15 
Mass.  272, 8  Am.  Dec.  101;  Hardy  v.  Waters,  88  Me. 
450;  Frazier  v.  Massey.  14  Ind.  382. 

Sureties  and  indorsers  for.  and  all  Joint  promisors 
with,  an  infant  are  bound,  even  though  tbe  infant 
escaped  liability.  Motteuz  v.  St.  Aubin,  2  W.  Bl. 
1133;  Hartness  v.  Thompson,  5  Johns.  160;  Taylor  v. 
Dansby,  42  Micb.  82;  Mason  v.  Denison,  15  Wend.  64. 

Tbe  privilege  of  an  infant  of  avoiding  his  acts  or 
contracts  passes  to  his  heirs  or  personal  represen- 
tatives. Dominick  v.  Michael.  4  Sandf.  874;  Boze- 
man  v.  Browning.  31  Ark.  964;  Dinsmore  v.  Webt)er, 
69  Me.  103;  Austin  v.Cbarlestown  Female  Seminary, 
8  Met.  196. 41  Am.  Dec.  497;  Jefford  v.  Ringold,6  Ala. 
644;  Parsons  v.  Hill.  8  Mo.  135. 

Ad  infant  may  be  a  partner  and  bind  tbe  firm  by 
bis  acts,  but  he  incurs  no  liability  while  an  infant, 
and  he  is  not  responsible  for  the  debts  of  the  flrtn, 
and  may,  wben  he  comes  of  age,  or  Iwfore,  disaf- 
firm tbe  partnership  agreement  and  also  the  debts 
of  the  firm.  Lindley.  Partn.  74;  Mason  v. Wright,  18 
Met.  306;  Folds  v.  Allardt.  35  Minn.  488;  Osburn  v. 
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f  Farr,  42  Micb.  134;  Van  Winkle  v.  Ketcham.  3  Cai.  3S9; 
Avery  v.  Fisher,  28  Hun,  508;  Bush  v.LiDthioum,69 
Md.  844;  Keegan  v.  Cox.  116  Mass.  289. 

He  cannot,  however,  as  against  his  copartners, 
insist  that  in  taking  the  partnership  accounts  be 
shall  be  credited  with  the  profits  and  not  be  debited 
with  the  losses.  Lindley.  Partn.  76 ;  Kitchen  v. 
Lee.  11  Paige,  107, 42  Am.  Dec.  101. 
.  And  where  the  infant  has  drawn  out  a  large  share 
of  his  contribution  to  tbe  capital,  it  was  held  that  be 
must  bear  bis  proportion  of  tbe  loss  of  capital  on  the 
failure  of  the  firm.  Moley  v.  Brine.  120  Mass.  324. 

The  infant  cannot  repudiate  the  partnership  and 
sue  for  his  services  or  for  money  contributed.  Page 
V.  Morse,  128  Mass.  99. 

But  in  Sparman  v.  Keim  the  Infant  was  allowed  to 
rescind  the  partnership  agreement  and  recover  bis 
investment,  less  what  he  had  received.  83  N.  Y.  2I&. 

And  as  against  the  creditors  of  the  firm  he  has  04> 
higher  rights  to  the  firm  property  than  tbe  adult 
partners;  bis  only  right  is  immunity  from  personal 
liabihty.  Bates,  Partn.  8 147;  Fates  v.  Lyon.  61  N. 
Y.  844;  Bush  v.  Linthicum,  59  Md.  844;  Furlong  ▼. 
Bartlett,  21  Pick.  401;  Pelletier  v.  Couture,  149 
Mass.  209,  IL.  R.A.863. 

Where,  in  a  suit  against  a  firm,  an  infant  partner 
pleads  infancy,  and  Judgment  is  entered  against 
tbe  other  partners,  it  may  be  satisfied  out  of  ths 
property  of  the  firm.  Whittemore  v.  Elliott,  7  Hun, 
618. 

Wben  an  infant  has  conveyed  real  estate,  be  can- 
not affirm  or  avoid  his  conveyance  on  the  ground 
of  infancy  until  be  has  arrived  at  the  age  of  ma- 
jority. Schneider  v.  SUihr,  20Mo.  209;  Hastings  t. 
Dollarbide,  24  Gal.  196;  Bmmons  v.  Murray,  16  N. 
H.885;  Cummings  V.Powell,  8  Tex.  80;  TiUinghasI 
V.  Holbrook,  7  R.  L  280;  Walsh  v.  Powers,  48  N.  T. 
28;  Slaughter  v.  Cunningham,  24  Aia.  SaO,  9ly  Am. 
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on  September  11,  1888,  Mrs.  Patten  died, 
without  having  done  anything  further  towards 
•eitling  her  accounts  as  i^ministratrix  or 
guardian  or  paying  her  indebtedness  to  the 
Appellees.  It  was  found  that  she  had  left 
ft  will  bearing  date  December  23,  1879,  some 
aeTen  years  after  her  husband's  death,  and 
nearly  six  years  before  the  preparation  and  ex- 
ecution of  the  paper  in  September,  1885. 

By  the  terms  of  this  will,  Mrs.  Patten  de- 
▼ised  and  bequeathed  the  whole  of  her  estate, 
subject  to  $45,000  in  legacies,  to  her  five 
daughters,  and  named  as  her  ezecutrices  such 
of  them  as  might  have  attained  the  age  of  ma- 
jority at  the  time  of  her  death  and  who  should 
39o]not  be  otherwise  incapacitated  to  *under- 
take  the  trust.  By  virtue  of  the  latter  provision 
all  of  the  daughters  were  appointed  and  quali- 
fied in  the  supreme  court  of  the  District  of  Col- 
umbia as  executrices,  but,  as  the  will  was 
executed  in  the  presence  of  two  witnesses 
ooly,  it  was  invalid  to  pass  real  estate  situate 
in  the  District  of  Columbia, and  as  the  greater 

Sart  of  Mrs.  Patten's  estate  at  the  time  of  her 
eath  consisted  of  such  real  estate,  it  de- 
scended to  her  daughters,  as  though  she  had 
died  intestate. 

The  daughters  having  all  qualified  as  exec- 
utrices, and  having  entered  upon  tbe  dis- 
charge of  their  duties,  the  appellees,  claiming 
to  be  creditors  of  the  estate  of  which  tbey 
were  also  executrices,  presented  to  the  su- 
preme court  of  the  District  of  Columbia  a  pe- 
tition wherein,  after  reciting  the  indebtedness 
of  Mrs.  Patten  to  all  of  her  daughters,  includ- 
ing Mrs.  Glover,  by  reason  of  her  guardian- 


ship, it  was  alleged  that  in  September,  1885, 
the  amount  of  her  indebtedness  was  adjusted, 
settled,  and  determined  by  mutual  agreement 
(except  as  to  Helen),  evidenced  by  the  paper 
writing  of  that  month  hereinbefore  set  forth; 
that  Helen,  being  fully  advised  in  the  prem- 
ises, adopted  and  accepted  tbe  said  agreement 
and  settlement;  that  by  virtue  of  the  premises 
Mrs.  Patten  became  and  was  indebted  to  each 
of  the  petitioners  and  to  Mrs.  Glover,  as  of 
that  date,  in  the  sum  of  $101,800;  that  on 
February  17,  1887,  as  of  January  1, 1887,  Mrs. 
Patten  paid  on  account  of  her  indebtedness  to 
Mrs.  Glover  $102,800.  by  transferring  to  ber 
bonds  of  the  United  States;  that  afterwards 
Mrs.  Patten  paid  each  of  the  petitioners  on  ac- 
count the  sura  of  $11,250,  and  that  by  virtue 
of  the  premises  the  estafe  of  Mrs.  Patten  stood 
indebted  accordingly;  but.  as  tbe  petitioners 
were  advised  that  tbey  might  not  retain  for 
their  claims,  unless  passed  by  the  court,  tbey 
accordingly  in  their  petition  prayed  the  court 
to  pass  upon  and  authorize  the  payment  of 
the  same. 

To  this  petition  Mrs.  Glover,  the  remaininff 
executrix,  appeared  and  filed  an  answer,  ad- 
mitting the  inheritance  bv  her  and  tbe  com- 
plainants of  the  estate  aforesaid  from  their 
father,  and  set  forth  in  substance  that  the 
said  testatrix  did  become  guardian  of  the  com- 
plainants and  said  defendant,  as  alleged,  and 
did  receive  their  said  estate  aforesaid  as  such 

?;uardian,  *but  that  said  testatrix  never  [399 
ormally  settled  her  accounts  as  such  guardian, 
she  not  having  been  called  upon  so  to  do;  that 
the  document  above  set  fof th  was  drawn  and 


Dee.  488;  Allen  v.  Poole,  64  Miss.  328;  Tucker  v. 
Morelaod,  86  U.  8. 10  Pet.  68  (0: 846);  Sims  v.  Ever- 
bardt,  100  U.  &  800  (26: 87). 

But  in  other  transactions,  especially  where  per- 
sonal property  or  executory  contractsare  iovolved, 
the  infant  may  avoid  at  any  time.  Towie  v.  Dres- 
ser, 78  Me.  262;  Bice  v.  Boyer,  108  Ind.  472,  68  Am. 
Bep.  68:  ChUds  |v.  Dobbios,  66  Iowa,  205;  Briflrgs  v. 
HoOabe,  27  Ind.  827, 89  Am.  Deo.  603;  Bailey  v.  Barn- 
berger,  11 B.  Mod.  113:  Sbipmao  v.  Hurton,  17  Cono. 
481;  Biley  v.  Mallory,  38  Conn.  201:  Carr  v.  Ciough, 
as  N.  H.  280,  60  Am.  Dec.  346:  Kitchen  v.  Lee,  11 
Paige,  107, 42  Am.  Dec  101;  Willis  v.  Twambly,  13 
Mass.  204;  Price  v.  Furman,  27  Vt.  288, 66  Am.  Deo. 
194;  Monumeotal  Bldg.  Asso.  No.  2  v.  Herman,  83 
Md.  128;  Stafford  v.  Roof,  9  Cow.  626. 

An  infant  may,  after  arrivlDfr  at  full  age.  waive 
his  privilege  of  avoidance,  and  by  acts,  words,  or 
wrltlmrs,  ratify  or  affirm  his  voidable  oontracts,  so 
that  be  will  be  bound  by  them.  Such  a  ratification 
may  be  shown  by  proof  of  an  express  promise  to 
pay  tbe  debt  made  by  tbe  infant  after  he  becomes 
ot  agOi  or  by  proof  of  such  acts  of  the  infant  after 
be  becomes  of  age,  as  fairly  and  justly  lead  to  the 
Inference  that  he  intended  to  ratify  tbe  contract 
and  pay  the  debt.  Tobey  v.  Wood,  128  Mass.  88,  26 
Am.  Rep.  27;  Catlin  v.  Haddor,  40  Conn.  492;  Tib- 
bets  V.  lierrisb,  26  N.  H.  41:  Pet  row  v.  Wiseman,  40 
Ind.  148:  Edmunds  v.  Mister,  68  Miss.  765;  Hamer 
▼.  Dipple,  81  Ohio  St.  72. 27  Am.  Rep.  496;  Turner  v. 
ChOtber,  88  N.  C.  867,  86  Am.  Bep.  674;  Hedges  v. 
Hunt,  22  Barb.  160;  Holt  v.  Underbill,  9  N.  H.  486, 8S 
Am.  Dec.  880. 

Tbe  contracts  of  an  infant  which  are  only  sus- 
pended during  his  minority  may  be  revived  and 
ntifled  by  bim  on  arriving  at  age,  upon  the  same 
petnoiplet  and  for  tbe  same  reasons  and  by  the 
same  means  as  a  debt  barred  by  the  sutute  of 
limitations  may  be  revived  and  restored  to  its  pris- 
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tine  vigor  and  efficacy.  Henry  v.  Boot,  88  N.  Y. 
626;  Ackermari  v.  Bunyoo,  1  Hilt.  160;  Bay  v.  Ounn, 
1  Denio.  106. 

If  there  is  any  evidence  of  ratification  It  is  for 
the  Jury  to  determine  whether  there  is  an  affirma- 
tion or  not.  Irvine  v.Irvine,  76  U.  S.  9  Wall.  617, 62i 
(10:  800.  804). 

An  indication  to  abide  by  the  award  of  arbitra- 
tors may  l>e  held  a  ratification.  Jones  v.  Phcenijc 
Bank,  8  N.  T.  228;  Barnaby  v.  Baroab}%  1  Pick.  221; 
Ben  ham  v.  Bishop,  9  Conn.  380, 28  Am.  Dec.  858. 

Silence  for  an  unreasooable  time  after  attaloing 
majority,  in  connection  with  a  use,  retention,  or 
disposition  io  any  way  of  tbe  consideration  received 
by  tbe  infant,  constitutes  a  sufficient  ratification  to 
bind  tbe  infant.  Lawaon  v.  Vovejoy,  8  Me.  406.  28 
Am.  Dec  628:  Boyden  v.  Boyden,  9  Met.  619;  Boody 
V.  McKenney,  28  Me.  517;  Robinson  v.  Hoskins,  l4 
Bush,  808:  Deason  v.  Boyd,  1  Dana,  46;  Bclton  «*. 
Briggs,  4  Desauas.  Bq.  409:  J^elano  v.  Blake.  11 
Wend.  86,  25  Am.  Dec.  617;  Irvine  v.  Irvine,  76  U. 
S.  9  Wall.  617  (19:  800). 

But  mere  silenoe  is  not  usually  a  confirmation. 
Wallace  v.  Latham,  62  Miss.  291;  Prout  v.  Wiley,  28 
Mich.  164:  Gillespie  v.  Bailey,  12  W.  Va.  70,  29  Am. 
Rep.  446;  Keil  v.  Healey,  84  lU.  104.  26  Am.  Bep.  484; 
Davis  V.  Dudley,  70  Me.  236. 86  Am.  Bep.  318. 

Express  acts  of  repudiation  of  course  free  tbe 
infant  from  liability.  Soranton  v.  Stewart,  68  Ind. 
68;  McOill  v.  Woodward,  8  Brev.  401;  Hill  v.  Ander- 
son, 6  Smedes  ft  M.  216:  Aidrlch  v.  Grimes,  10  N. 
H.  194;  Willis  v.  Twambly,  18  Mass.  204;  Tunison  v. 
Cbambiio,  88  Dl.  V78:  Baker  v.  Kennett,  64  Mo.  81. 

Suing  to  set  aside  a  transaction  is  a  disaffirmance. 
Gillespie  v.  Bailey,  U  W.  Va.  70,  29  Am.  Bep.  446; 
St  Louis,  I.  M.  ft  S.  R.  Co.  V.  Higglns,  44  Ark.  288; 
Bagley  v.  Fletcher,  44  Ark.  158;  House  v.  Alexander, 
105  Ind.  109, 66  Am.  Re  ,k  189. 
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signed  in  order  to  enable  said  testatrix  for- 
mally to  close  ber  accounts  as  guardian  afore- 
said, but  tbat  tbe  amounts  agreed  by  ibe  terms 
of  said  paper  to  be  accepted  by  the  complain- 
ants and  said  defendant  were  never  paid,  nor 
was  any  evidence  of  indebtedness  ^ven  to 
them  or  any  of  them;  and  that,  notwithstand- 
ing said  paper,  the  accounts  of  said  testatrix 
as  guardian  as  aforesaid  remained  open  at  the 
time  of  ber  death,  and  the  said  estate  of  the 
complainants  and  tbe  said  defendant  was 
dealt  with  by  said  testatrix  after  the  execution 
of  said  paper  in  the  same  manner  as  before 
the  same  was  so  drawn  and  signed;  that  there- 
fore, by  reason  of  the  circumstances,  a  trust 
existed  on  the  part  of  the  said  testatrix  to- 
wards the  complainants  and  the  said  defend 
ant  in  respect  of  their  said  estate,  and  tbnt  the 
relation  of  said  testatrix  to  the  complHinants 
and  tbe  said  defendant  was  recognized  and 
treated  by  her  to  the  day  of  her  death  as  that 
of  trustee  and  cesiuia  que  tnutent  and  not  of 
debtor  and  creditors. 

Defendant  further  set  forth  and  contended 
that,  b^  her  last  will  and  testament,  the  said 
testatrix  devised,  subject  to  certain  bequests 
of  comparatively  trifling  amount,  all  her.  es- 
tate, real  and  personal,  as  well  the  estate  of 
the  said  defendant  and  tbe  complainants  held 
in  trust  for  them  as  her  own  estate;  that  such 
devise  operated  the  extinguishment,  discharge, 
and  pa}  ment  of  any  claim  upon  the  part  of 
the  complainants  in  the  premises;  tbat  their 
claims  ceased  to  be  provable  as  debts  against 
the  estate  of  said  testatrix;  that  such  alleged 
extinj^uinhment,  discharge,  and  payment  are 
sot  affected  by  the  fact  that  the  said  defend 
ant  and  the  complainants  took  title  to  the  real 
estate  of  said  testatrix  by  descent  instead  of 
by  devise,  in  consequence  of  the  insufficient 
execution  of  the  will;  and  that  the  several  in- 
debtednesses alleged  by  these  complainants 
were  never xecogni zed  or  acted  upon  by  said 
testatrix  and  no  part  payments  were  made  by 
her  on  account  thereof. 

Upon  con((ideration  of  the  petition  and  an 
Bwer,  the  court  made  an  order  that  further  ac- 
tion upon  the  petition  be  suspended  "until 
said  other  matters  whereof  this  court  has  not 
400]jurisdiction  shall  be  first  tried  and  deter- 
mined in  tlie  appropriate  tribunal  in  such  man- 
ner as  counsel  may  advise." 

Thereupon,  on  January  8,  1890,  complain- 
ants filed  their  original  bill  in  this  cause,  to 
which  Augusta  P.  Oiover  interposed  a  de- 
murrer and  answer,  and  also  fllea  a  cross  bill 
in  which  her  husband  joined.  This  was  fol< 
lowed  by  a  variety  of  answers,  motions,  de- 
murrers, and  amendments  unnecessary  to  be 
set  forth  in  detail,  as  the  material  facts  al- 
ready sufficiently  appear.  Subsequently  a 
considerable  amount  of  oral  and  documentary 
evidence  was  taken  and  returned;  and  the 
cause  having;  b«'en  transferred  to  the  court  of 
appeals  of  the  District  in  pursuance  of  the  act 
of  Congress  approved  February.  9,  1898,  that 
court  on  November  8, 1898,  entered  a  decree 
tbat  the  complainants  were  entitled  to  the  re- 
lief prayed  for,  and  that  thecause  be  remanded 
to  the  supreme  court  with  directions  to  enter 
a  decree  m  conformity  with  the  opinion  of  th*' 
court.    1  App.  D.  C.  466.    From  thli  decree 
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Augusta  and  her  husband  appealed  to  this 

court. 

Mr,  Charles  J.  Bonaparte*  for  appel- 
lants: 

Helen  Patten  Is  improperly  Joined  as  com- 
plainant. 

There  is  a  nonjoinder  of  necessary  parties 
defendant. 

The  bill  discloses  no  good  cause  of  action. 

The  equity  set  up  by  the  bill  is  simply  the 
absence  of  a  legal  remedy  to  enforce  a  legal 
right. 

The  cause  of  action  set  up  by  the  bill  is  bar- 
red by  limitations. 

The  case  of  the  appellees  depends  upon  th^ 
testimony  of  incompetent  witnesses,  and  upon 
evidence  otherwise  inadmissible. 

Tbe  testimony  of  the  complainants  as  to 
their  mother's  alleged  statements  to  them,  and 
the  transactions  to  which  she  was  a  party, 
whether  in  or  out  of  the  alleired  presence  of 
the  appellant  Aususta,  should  be  excluded 
from  tbe  consideraiion  of  the  court,  since  they 
also  were  incompetent  to  testify  regarding 
these  matters. 

Whenever  the  purpose  of  tbe  applicant  is  to 
obtain  the  advice  of  a  lawyer,  whatever  may 
subsequently  transpire  between  the  lawyer 
consulted  and  the  applicant,  is  privilege<i  from 
disclosure  unle-ss  at  the  instance  or  with  the 
consent  of  the  latter. 

B&ioers  v.  Brigg$,  30  Ind.  189;  Bacon  t. 
FriOne,  80  T^.  Y.  894. 86  Am.  Rep.  6d7,  15 
Hun,  28. 

Every  statement  should  be  privileged  which 
is  made  to  an  attorney  or  counselor  for  tbe 
purpose,  on  the  part  of  the  client,  of  getting 
advice  as  to  the  law  on  the  facts  stated;  tbe 
motive  of  tbe  party  who  makes  the  statement, 
and  the  character  of  tbe  party  who  bears  It, 
make  it  privileged. 

Andrei09  v.  Simmt,  88  Ark.  771;  Rmdyr. 
Smith,  2  Ind.  160;  Faster  w.  HaU,  12  Pick.  Ol, 
22  Am.  Dec.  400;  Beam  w.  Quimby,  5  N.  H. 
94;  Cross  T.  Rigging*,  60  Mo.  8  '5;  Wade  ▼. 
Ridley,  87  Me.  868;  Alexanders.  United  BtiUes, 
188  U.  8.  a58  (84:  954). 

All  communications  made  to  a  professional 
adviser  are  to  be  held  oonlideotial;  no  injuno-' 
tion  of  secrecy  is  needful  in  such  cases  to  give 
them  this  character. 

Weeks,  Aitvs.  §  149;  MeLeUan  ▼.  Longfd^ 
low,  82  Me.  494,  64  Am.  Dec.  699. 

An  account  stated  does  not  extinguish  or 
8upers(*de  or  alter  the  previous  debts  respecting 
which  it  was  stated. 

i^idgett  v.  Penny,  1  Cromp.  M.  ft  R  108; 
Smith  V.  Toge,  16  Mees.  ft  W.  688;  Flgrry  ▼• 
Atttoood,  6  £1.  ft  Bl.  691. 

The  testimony  is  inadmi!u»ible  b^  reason  of 
incompetency  on  the  part  of  the  wiiDeaaes  fur- 
nishing it,  except  the  evidence  of  tinyder  and 
Beall,  and  this  evidence  is  wholly  insufficient 
to  remove  the  bar  of  the  statute,  or  to  establish 
for  an V  purpose  a  distinct  acknowledgment  of 
a  SDeciflc  debt 
BeU  V.  Morrison,  26  U.  8. 1  Pet  861  (7: 174), 
It  is  questionable  whether  parol  evidence  li 
admissible  at  all  for  the  purpose  of  rebutting 
this  presumption. 
WUUams,  Kzrs.  7th  Eog.  ed.  1802.    . 
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.\fr.  Henry  E.  Davis,  for  appellees: 

The  defcDse  of  limi'ations  caDDOt  be  set  up 
against  an  executor's  cairn,  whether  the  ex- 
ecutor be  sole  or  oDe  of  several. 

JState  V.  Heigart,  1  Gill,  1.  89  Am.  Dec.  628; 
Brown  v.  Stewart,  4  Md.  Ch.  368;  Spenrer  v 
Spencer,  4  Md.  Ch.  456;  Semmes  v.  Magruder, 
10  Md  247. 

Wbere  one  who,  although  an  attorney  at  law, 
acted  as  a  friend,  there  is  no  privilege. 

Reson  v.  Becson,  9  Pa.  279;  Romberg  v. 
Hugftet,  18  Neb.  579;  Hex  v.  Brewer,  6  Car.  & 
P  863:  Branden  v.  Ooiting.  7  Rich  L.  459; 
Thompson  V.  Kilborne,  2b  Vt.  750;  GoUea  v. 
Wolcott,  14  111.  89;  Hoffman  v.  Smith,  1  Cai. 
157;  19  Am.  &  Eng.  £nc.  Lnw,  136.  note. 

Even  wbere  the  acknowledged  relation  of 
attorney  and  client  existed,  to  make  it  privi- 
leged, the  attorney  niu  t  have  derived  his 
knowledge  from  that  relation. 

ChiWcothe  Ferry  Road  dh  Bridge  Go.  y^Jame- 
9on,  48III.2H1:  Crawford  y.  McKmaek,  1  Port. 
<Ala.)  433;  Morgan  v.  Shaw,  4  Madd.  57;  Wil 
9on  V.  RaitaU,  4T.  K.  753;  Uattm  v.  Bobinson, 
14  Pick.  416.  25  Am.  Dec.  415;  Foster  v.  Hall, 
12  Pick.  »9,  22  Am.  Dec.  400;  Gower  v.  Emery, 
18  Me.  82. 

The  communication,  to  be  privileged,  must 
have  been  made  to  the  attorney  in  his  char- 
acter of  legal  adviser,  and  in  regard  to  the 
business  alK)ut  which  the  legal  advice  was 
•ought. 

Earl  y,OroutA^  Yt.  113;  Mc^f annua  v. State, 
2  Head,  213;  Oliver  v.  Cameron,  McArlli.  & 
M.  237;  Fleek  v.  NeiU,  26  Tex.  278;  Coon  v. 
8wan\  80  Vt.  6;  Broten  v.  MattJiewf,  79  Ga,  1. 

The  communication,  to  be  privileged,  must 
have  been  received  in  the  relation  of  a  torney 
and  client,  and  in  the  course  of  professional 
business,  and  must  have  been  confidential. 

Sharon  v.  Sharon,  79  Cal.  686, 678;  Rochester 
City  Bank  v.  Suydam,  5  How  Pr  255;  Hous^ 
v.  Hovne,  61  Mich.  69;  Oidy  v.  Walker,  62  Mich. 
167;  Mobile  AM.  R.  Co.  v.  Teates,  67  Ala.  164; 
Fulton  V.  Mnccracken,  18  Md.  628,  81  Am.  Dec. 
620:  Uager  v.  ShindUr,  29  Cal.  68;  Henderson 
T.  Terry,  62  Tex.  284;  Ue'*b*ird  v.  Haughian, 
70  N.  Y.  64;  1  Greenl.  Ev.  p.  822,  g  239. 
note  (b). 

That  which  is  proposed  to  be  communicated 
to  another  party,  as  a  foundation  for  bargain-- 
ing,  is  not  privileged. 

Hurnitide  v.  Terry,  61  Ga.  186;  Chapman  ▼. 
PeebUs,  84  Ala.  283;  Biee  v.  Rice,  14  B.  Mon. 
417;  1  Greenl.  Ev.  p  828,  note  and  cases. 

Where  the  Question  is  as  to  the  meaninir  of 
an  act  in  wliicD  the  attorney  participated,  there 
is  CO  privilege; 

Chapman  v.  PediUs,  84  Ala.  288. 

Where  the  assumed  client  is  dead,  and  the 
testimony  would  tend  to  make  known  and  8ul>- 
serve  his  purpase,  it  is  admissible. 

Be  lsayman*s  Will,  40  Minn   872;  Blackburn 
▼.  Ciawfortl,  70  U.  S.  8  Wall.  175  (18:  186)w 
BusseU  V.  Jackson,  15  Jar.  117;  dreenough  ▼. 
GaskeU.  1  Myl.  &  K.  98;  Wharl.  Ev  ^  591. 

And  the  privilege  belongs  to  the  client  alone 
and  his  representatives  as  against  third  parties, 
and  not  inter  sese. 

OreUey  v.  Mousley,  3  Jutj»N.  8.  166. 

A  legacy  is  not  a  satisfaction  unless  very 
plainly  shown  either  by  the  will  itself  or  such 
a  state  of  facts  as  leares  no  doubt. 
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Waters  v.  Howard,  8  Gill,  2G2;  Hc/nolds  v. 
Bobihson,  82  N.  Y.  lOcJ.  37  Am.  Rep  r)-)o. 

The  leiTJicy  must  equal   or  exceed  the  debt. 

Owingx  V.  Owings,  1  Harr.  &  G.  4>'5. 

And  the  debt  must  have  been  liquidated  in 
whole. 

Gilliam  v.  Brown,  43  Miss.  641;  Van  Riper 
V.  Van  Biper,  2  N.  J.  Eq.  1. 

And  contracted  before  execution  of  the  will. 

Crouch  V.  Davis,  23  Gratt.  62,  93;  Ueisler  v. 
-S^fl/p.  44  N.  J.  Eq.  167. 

A  devise  of  land  will  not  satisfy  a  pecuniary 
debt. 

Partridge  v.  Partridge,  2  Harr.  &  J.  68; 
Elton  V.  Benton,  2  Hill,  576,  581. 

Nor  will  a  gift  of  residue,  because,  the 
amount  being  uncertain,  it  may  be  less  than  the 
debt. 

Ttiynney,Glengall,  2  H.  L.Cas.  181, 154,  and 
cases  ciled.  i 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  object  of  this  bill  is  to  determine  cer- 
tain questions  In  aid  of  another  branch  of  the 
same  court,  sitting  us  an  orphans'  court,  and 
already  in  possession  of  a  petition  by  the  com- 
plainants to  establish  an  indebtedness  against 
the  estate  of  their  mother,  action  upon  which 
petition  was  suspended  by  that  branch  of  the 
court,  awaiting  the  determination  of  these 
questions. 

The  theory  of  the  complainants  is  that  the 
amount  of  Mrs.  Patten's  indebtedness  to  her 
daughters  was  adjusted  and  Settled  i>y  mutual 
agreement  of  the  parties,  evidenced  by  the  in- 
strument  of  September,  1885.  at  the  sum  of 
$101,600  each:  that  defendant,  Augusta  P. 
Glover,  received  her  share  upon  her  marrifige, 
by  a  transfer  of  $80,000  of  the  United  Stales 
bonds,  *worth  $102,800,  and  that  the  [401 
complainants  received  a  credit  in  October,  1887, 
of  $11,250  each. 

The  theory  of  the  appellants  is  that  the  re- 
lation of  the  testatrix  to  her  children  was  that 
of  trustee,  and  not  of  debtor,  and  that  the 
will,  by  reason  of  its  provisions,  operated  the 
extinguif^hment,  discharge,  and  payment  of 
the  complainants'  claims,  and  that  said  claims 
ceased  to  be  provable  as  debts  against  the  es- 
tate. 

Several  assignments  of  error  are  filed,  which 
will  be  disposed  of  in  their  order. 

1.  That  Helen  was  improperly  joined  in  the 
bill  as  complainant,  because  she  was  nut  a 
party  to  the  instrument  of  ^ptember,  1885. 
Being  a  minor  she  did  not  sign  the  instrument,, 
and  would  not  hare  been  bound  by  it  if  she 
had  done  so;  but  if  there  were  any  indebted- 
ness to  the  children,  it  arose  from  the  fact 
that  the  mother  was  guardian  of  all  of  them; 
that  the^aw  made  no  discrimination  between 
them,  and  such  indebtedness  was  due  as  much 
to  Helen  as  to  the  others.  While  the  instru- 
ment makes  no  mention  of  the  children  by 
name,  if  was  evidently  intended  as  much  for 
her  benefit  as  that  of  the  other  sisters,  and 
upon  her  arriving  at  her  majority,  nhe  had 
her  election  cither  to  disaffirm  it,  or  to  adopt 
it  as  an  adjustment  of  the  amount  due  to  her- 
self. She  chose  the  latter  alternative,  and  in 
her  petition  to  ihe  orphans'  court  of  May  10, 
1889,  for  the  allowance  of  laa  claim,  avers: 
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"That  the  petitioner.  Helen  Patten,  being  fully 
advised  in  the  premises,  now  adopts  and  ac- 
cepts said  agreement  and  the  settlement  afore- 
said as  tbouffh  she  had  duly  participated  in 
the  same  at  the  time  of  the  making  thereof." 
An  infant  may  affirm  a  contract  or  settlement 
thus  made  for  her  benefit,  and  may  sue  upon 
it  as  If  she  were  originally  a  party  to  it.  Irre- 
spective, however,  of  any  promise  which  the 
law  might  imply  from  the  procurement  by 
Mrs.  Patten  of  the  execution  of  this  instru- 
ment by  her  daughters,  if  there  were  any  in- 
debtedness arising  from  her  relation  as  guard- 
ian to  her  children,  it  existed  in  favor  of  Helen 
as  much  as  the  others,  and  as  evidence  of  the 
amount  of  such  indebtedness  this  document 
is  as  potent  in  her  behalf  as  in  that  of  her 
sisters. 

402]  *2.  Thesecondas8ignment,tbat  there  is 
nonjoinder  of  necessary  parties  defendant,  is  a 
bssed  upon  the  theory  that  there  are  three 
legatees  interested  in  the  estate  to  the  amount 
of  $45,000;  that  there  is  no  averment  that 
the^te  legatees  have  been  paid,  or  can  be  paid 
in  full,  out  of  the  personal  estate,  if  the  claims 
of  the  complsinants  and  those  of  other  credit- 
ors are  satisQed.  There  is  nothing  in  this  ob- 
jection. The  complainants  do  not  sue  as  exec- 
utrices,  but  expressly  aver  that  they  bring 
the  suit  "in  their  own  right"  as  creditors  of 
their  mother's  estate,  and  for  the  purpose  of 
establishing  their  debt.  To  such  a  suit  other 
creditors  are  not  necessary  parties.  The  case 
of  Dandridge  v.  Washington,  27  U.  8.  2  Pet. 
870  [7:454],  isdlrectlvin  point.  This  was  a 
suit  Drought  by  the  plaintiff  against  the  exec- 
utors of  the  wfll  of  Mrs.  Martha  Washington 
to  obtain  payment  of  legacies  bequeath^  to 
to  him  in  her  last  will.  In  reply  to  an  objec- 
tion that  the  residuary  legatees  under  the  will 
should  have  been  mode  parties,  Mr.  Chief  Jus- 
tice MarobHll  observed:  "They  have  undoubt- 
edly an  interest  in  reducing  the  sum  to  be  al- 
lowed out  of  it  to  the  complainant,  but  they 
have  the  same  interest  in  reducing  every  de- 
mand on  the  estate.  Whatever  remains  sinks 
into  the  residuum,  snd  that  residuum  is  dimin- 
ished as  well  by  the  claims  of  creditors  and 
specific  legatees  as  by  this.  In  all  such  cases 
the  executors  represent  the  residuary  legatees 
and  guard  the  in  terests.  It  is  a  part  of  that  duty 
which  requires  them  to  protect  the  interests  of 
the  estate.  In  such  suits  the  residuary  legatees 
are  never  made  parties.  To  require  it  would 
be  an  intolerably  burden  on  those  who  have 
claims  on  an  estate  in  the  hands  of  executors.'* 
If  this  be  the  law  with  respect  to  residuary 
legatees,  who  are  necessarily  and  directly  in- 
terested in  defeating  every  ot'her  claim  against 
the  estate,  with  much  greater  force  is  the  rule 
applicable  to  specific  legatees,  who  are  in 
much  less  danger  of  l)eingaffected  by  the  al- 
lowance of  other  claims.  That  such  legatees 
need  not  be  Joined  is  as  clearly  settled  as  that 
other  libellants  need  not  be  Joined  as  respond- 
ents in  a  suit  in  admiralty  to  establish  a  claim 
against  a  vessel,  although  they  may  be  ad- 
mitted to  defend.  Wiser  r.  Blachly,  1  Johns. 
403J  Ch.  487;  Pritchard  v.  *  Hicks,  1  Paige, 
270;  West  v.  RandaU,  4  Mason,  181;  Daniell, 
Ch.  Pr.  chap.  5,  §2. 

8.  That  there  is  no  equity  in  the  bill.    De- 
fendants' position  in  this  connection  is,  thai 
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the  case  made  is  an  indebtedness  created  hw 
the  instrument  of  September,  1885,  to  which 
Helen  was  not  a  party;  that  there  was  no 
agreement  by  Mrs.  Patten  to  pay  the  sum 
named,  or  any  sum  whatever,  and  that  the 
paper  constituted  a  mere  offer  on  the  part  of 
each  of  her  children  to  receive  a  specified  sum 
in  satisfaction  of  her  claim  against  her  as 
guardian;  that  this  paper,  therefore,  is  no  con- 
tract, and  contains  no  promise  on  the  part  of 
the  mother:  that  the  onljr  right  which  the  com- 
plainants have  to  come  into  equity  arose  from 
the  fact  that,  being  execu trices,  they  cannot 
sue  themselves.and, therefore, cannot  recover  by 
action  at  law  the  debt  due  them  by  their  testsr 
trix;  thatif  the  bill  failed  to  show  that  they  could 
have  sued  at  law  during  their  mother's  lifetime, 
or  could  now  sue  her  executrices,  were  they 
someone  else  than  themselves,  they  have  no 
better  standing  in  equity  than  at  law. 

This,  however,  is  a  somewhat  inaccurate 
statement  of  the  complainants'  case.  The 
averment  of  the  amended  bill  is  (^  6)  that  in 
her  lifetime  the  said  testatrix  was  indebted  to 
the  complainants  and  the  defendant  Augusta  P. 
Glover,  by  reason  of  the  fact  that  they  had  in- 
herited from  their  father  an  estate  which  was 
received  and  retained  by  the  testatrix  as  their 
guardian,  and  that  in  "September,  1885.  tl» 
amount  of  indebtedness  of  said  testatrix  in  the 
preqiises,  on  account  of  the  estate  aforesaid, 
was  adjusted,  settled,  and  determined  by  mu- 
tual agreement  of  the  said  testatrix  on  the 
one  part,  and  on  the  other  the  complain- 
ants and  the  said  defendant*  except  the  coof- 
plainant  Helen  Patten,"  who  was  a  minor. 
The  amended  bill  further  avers  (1 12)  that  'It 
then  was,  and  for  a  long  time  theretofore  had 
been,  the  duty  in  law  of  said  testatrix,  guardian 
as  aforesaid,  to  deliver  to  them  and  each  of 
them  their  said  estate  as  aforesaid,  ttie  same 
consisting  in  contemplation  of  law  exclusively 
of  money;  that  thereby  the  said  testatrix,  as 
guardian  aforesaid,  was  and  had  theretofore 
become  in  law  the  debtor  of  the  complainants 
*and  the  said  defendant  and  each  of  them[404 
without  regard  to  said  i>aper  so  drawn  and 
signed  as  aforesaid,  and  the  said  paper  was  only 
in  mw  an  adJu8tment,accounting,and8ett1ement 
between  the  said  testatrix,  guardian  as  afore- 
said, on  the  one  part,  and  tlie  complainants  and 
said  defendant,  on  the  other,  having  for  its  ob- 
ject and  purpose  the  ascertainment  of  tlie 
amount  of  indebtedness  of  the  said  testatrix  to 
the  complainants  and  the  said  defendant  and 
each  of  them." 

As,  under  the  laws  of  Nevada,  the  children 
were  entitled  to  one  half  their  father's  estate* 
and  as  the  mother  received  the  entire  estate 
and  dealt  with  it  as  if  she  were  the  sole  pro- 
prietor, althoygh  she  was  in  fact  guardian  and 
trustee  for  her  children  as  to  their  share,  it  re- 
quires no  argument  to  show  that  she  held  a 
mdlety  in  trust  for  them;  was  bound  to  ao- 
count  to  them  whenever  an  account  was  de- 
manded, and  was  bound  to  pay  to  each  of 
them  one  fifth  of  such  moiety.  Regularly  this 
accounting  should  have  been  made  to  the  court 
in  Nevada  which  granted  the  letters  of  admin- 
istration, but  as  there  was  no  one  interested  in 
the  estate  except  herself-  and  her  children,  she 
adopted  the  easier  course  of  settling  with  them 
directly,  and  procured  from  them  their  assent  to 
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the  initniment  of  September,  1885.  While 
Helen  was  not  a  party  to  this  instrumeDt^by  rea- 
son of  nonage,  as  she  stood  in  the  same  position 
to  the  estate  as  her  sisters,  and  was  equally  a 
creditor  of  her  mother,  there  is  no  reason  wb  v 
the  instrument  may  not  be  used  as  an  ackDOwl- 
edgment  of  her  mother's  indebtedness  to  her,  as 
well  as  to  the  others.  The  fact  that  the  sisters 
became  executrices  of  their  mother's  will  did  not 
cancel  such  indebtedness,  but  rendered  it  impos- 
sible to  bring  an  action  at  law,  inasmuch  as  they 
would  be  plaintiffs  in  their  own  right  and  de- 
fendantt  as  executrices.  They  did,  however, 
petition  the  orphans'  court  for  the  allowance 
of  their  claims,  making  their  sister,  the  only 
person  interested  adversely  to  them,  a  party  to 
the  proceeding.  That  court,  instead  of  passing 
on  the  matter  directly,  thought  it  a  proper  sub- 
ject for  the  advice  of  a  conrt  of  chancery,  and 
directed  this  bill  to  be  filed.  We  are  of 
opinion  that  upon  its  face  it  discloses  a  good 
cause  of  action. 

405]  *4.  That  the  cause  of  action  is  barred  by 
the  statute  of  limitations.  It  has  always  been 
held  by  the  supreme  court  of  Maryland  that  the 
act  of  1716,  which  is  still  in  force  in  this  district 
{Shepherd  y.  Thompson,  122  U.  8.  231.  234  [30: 
1156,  1157]),  does  not  apply  to  a  claim  by  an 
executor  against  his  estate,  inasmuch  as  the 
executor  cannot  sue  himself  at  law.  State, 
Stevemon,  v.  Reigart,  1  Gill,  1;  Brown  v. 
Stewart,  4  Md.  Ch.  868;  Spencer  v.  Spencer,  4 
lid.  Ch.  456;  Semmes  v.  Magrvder,  10  Md.  242. 
Irrespective  of  this,  however,  it  appears 
that  in  October,  1887,  Mrs.  Patten  loaned 
$45,000  to  one  John  E.  Beall.  and  took  a  note 
payable  to  the  order  of  the  four  complainants, 
which  was  subsequently  paid  to  them.  The 
testimony  of  the  complainants  as  to  this  trans- 
action is  objected  to  upon  the  ground  that  by 
U.  S.  Rev.  SUt.  §  858,  **in  actions  by  or  against 
executors,  administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction 
with  or  settlement  by  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  re<}uired  to  testify  thereto  by 
the  court."  Concedmg  the  statute  to  be  ap- 
plicable to  this  case,  it  does  not  apply  to  the 
testimony  of  Beall  himself,  who  swDre  to  mak- 
ing a  loan  of  this  amount  from  Mrs.  Patten, 
and  giving  a  note  payable  to  the  order  of  the 
four  complainants,  Mrs.  Patten  stating  "that 
the  money  was  advanced  to  them  out  of  the 
fund  belonging  to  them  out  of  their  father's 
estate,  and  that  she  wished  them  to  have  the 
income  of  that  amount  of  money;"  that  "she 
wished  the  interest  notes  made  payable  at  in- 
tervals of  three  months,  so  that  they  might 
bave  the  income,  and  she  used  the  words  'pin 
money;'  and  further  declared  that  she  never 
had  made  them  any  allowance,  and  she  wished 
them  to  hive  for  themselves,  every  three 
months,  the  interest  of  this  money  to  spend  for 
themselves. '  8he  also  said  "that  $45,000  was 
being  distributed  in  this  manner  to  the  four 
girls  as  a  part  of  what  wascoming  to  them  from 
their  father's  estate,  and  she  said  that  she. had 
made  advances  to  Mrs.  Glover."  The  note 
was  subsequently  paid  to  the  four  slaughters. 
The  testimony  of  another  witness  is  to  the  effect 
that  Mrs.  Patten  told  him  "that  it  was  some 
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money  she  *w anted  to  give  those  four  [406 
girls  for  pin  money  to  give  them  a  sense  of  inde- 
pendence, .  .  .  and,  further,  that  she  had 
already  provided  for  the  other  daughter — the 
married  daughter — quite  liberally,  and  she 
thought  that  she  ought  to  give  these  girls  some- 
thing." 

This  testimony  is  not  only  uncontradicted, 
but  accords  with  the  probabilities  of  the  case. 
It  is  scarcely  reasonable  to  suppose  tbat  Mrs. 
Patten,  who  was  indebted  to  her  daughters  in 
the  sum  of  over  $400,000,  should  have  ad- 
vanced them,  the  large  sum  of  $45,000  purely 
as  a  gift,  audi  with  no  iniention  of  beinff  cred- 
ited with  it  upon  her  debt,  particularly  in  view 
of  her  statement  to  the  witness  Beall,  that  she 
made  advances  to  Mrs.  Glover.  Wethink  this 
must  be  regarded  as  payment  upon  the  account 
of  her  indebtedness,  and  that  it  removed  the 
bar  of  the  statute  of  limitations. 

In  aid  of  this  construction  there  is  the  pre- 
sumption that  where  a  parent,  being  a  debtor 
to  his  child,  makes  an  advancement  to  such 
child,  it  is  presumed  to  be  a  satisfaction  pro 
tanto  of  the  debt.  1  Pom.  Eq.  Jur.  §  540; 
Plunkett  V.  Lewis,  3  Hare,  316. 

5.  Tbat  the  communications  made  by  Mrs. 
Patten  to  the  witness  Hillyer  were  privileged, 
from  the  fact  that  she  consulted  him  as  her 
legal  adviser.  There  is  some  doubt  as  to 
whether  she  did  consult  him  in  that  capacity, 
or  simply  as  a  friend  who  had  for  a  good 
many  years  been  the  attorney  of  her  husband. 
It  is  clear  that,  while  she  visited  him  fre- 
quently concerning  the  settlement  of  her  ac- 
count as  admini.<$tratrix  and  guardian,  she  paid 
him  nothing  and  he  made  no  charge  against 
her.  But  whatever  view  be  taken  of  the  facts, 
we  are  of  opinion  tbat,  in  a  suit  between  the 
devisees  under  a  will,  statements  made  by  the 
deceased  to  counsel  respecting  the  execution  of 
the  will,  or  other  similar  document,  are  not 
privileged.  While  such  communications  might 
be  privileged,  if  offered  by  third  persons  to 
establish  claims  against  an  estate,  they  are 
not  within  the  reason  of  the  rule  requiring 
their  exclusion,  when  the  contest  is  between 
the  heirs  or  next  of  kin.  That  reason  is  thus 
stated  by  Lord  Brougham  in  Greenough  v.  Gas- 
hell,  1  Myl.  &  K.  98:  "But  it  is  out  of  recrard 
*to  the  interests  of  justice,  which  cannot[407 
be  upholden,  and  to  the  adminfstrnlion  of  jus- 
tice, which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice 
of  the  courts,  and  in  those  matters  affecting 
rights  and  obligations  which  form  the  subject 
of  all  judicial  proceedings.  If  the  privilege 
did  not  exist  at  all,  every  one  would  be  thrown 
upon  his  own  legal  resources.  Deprived  of  all 
professional  assistance,  a  man  would  not  ven- 
ture to  consult  any  skilful  person,  or  would 
only  dare  to  tell  his  counselor  half  his  case." 

In  Russell  v.  Jackson,  9  Hare,  887,  the  con- 
test was  between  the  heirs  at  law  and  a  devisee. 
The  heirs  claimed  that  the  devise  was  upon  a 
trust,  unexpressed  because  illegal.  It  was  held 
that  a  solicitor,  by  whom  the  will  was  drawn, 
should  be  allowed  to  testify  what  was  said  by 
the  testator  contemporaneously  upon  the  sub- 
ject. Vice  Chancellor  Turner,  in  delivering 
the  opinion  of  the  court,  observed:  "In  the 
cases  of  testamentary  disposition,  the  very 
foundation  on  which  the  rule  proceeds  seems 
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to  be  waDtinfr;  and  Id  the  absence,  therefore,  of 
any  illegal  purpose  eDtertaioed  by  tbe  testator 
there  does  not  appear  to  be  aoy  ground  for  ap- 
plying it.  .  .  .  That  tbe  privilege  does 
not.  in  all  cases,  terminate  with  tbe  death  of 
(he  party,  I  entertain  no  doubt.  That  it  be- 
longs equally  to  parties  claiming  under  the 
client  as  against  partis  cluimiuff  adversely  to 
biro,  I  enliTtain  as  little  doubt;  but  it  does  not, 
I  think,  therefore  follow  that  it  btlongs  to  the 
executor  as  against  the  next  of  kin  In  such  a 
case  as  the  present.  In  the  one  case  tbe  ques- 
tion is  whether  tbe  property  belongs  to  the 
client  or  his  estate,  and  the  rule  onay  well  apply 
for  tbe  protenion  of  tbe  client's  interest.  In 
the  other  case  the  question  is  to  which  of  two 

f parties  claiming  under  the  client  the  property 
n  equity  belong;*,  and  it  would  seem  to  be  a 
mere  arbitrary  rule  to  hold  that  it  belongs  to 
one  of  them  rather  than  to  the  other." 

An  epi  onte  of  this  case  is  giyen  in  the 
opinion  of  Mr.  Justice  Swavne  In  Blackburn 
▼.  Ciawf'^d,  70  U.  8.  8  Wall.  175,  193  [19: 
186,  198],  in  which  case,  on  a  question  of  mar- 
riage and  legitimacy,  an  attorney  who  drew 
the  will  for  the  alle;:ed  husband,  in  which  tbe 
t'hihlren  of  the  connection  set  up  as  wedlock 
408|vveiedescribed*astbe  natural  chilHren  of 
ibo  tesialor,  might  testify  as  to  what  was  said  by 
tbe  testator  about  the  character  of  tbe  children 
and  his  relations  to  their  mother,  in  interviews 
between  himself  and  the  test  a  lor  preceding  and 
connected  with  the  preparation  of  the  will. 

As  was  said  Id  that  ca^e.  page  194  [194]* 
"Tbe  client  may  waive  the  protection  of  the 
rule.  The  waiver  may  be  express  or  implied. 
We  think  it  as  effectual  here  by  implication  as 
the  most  explicit  language  could  have  made 
it.  Ii  could  tiave  been  no  clearer  if  the  client 
had  expre>sly  enjoined  it  upon  the  attorney  to 
give  bis  testimony  whenever  the  truth  of  his 
testamentary  declaration  should  be  challensred 
by  any  of  those  to  whom  it  related.  A  dif- 
ferent result  would  involves  perversion  of  the 
rule,  inconsistent  with  its  object  and  in  direct 
conflict  with  the  reason  upon  which  it  is 
founded."  See  also  Hvnt  y.  BlaeAbUrn,  128 
U.  8.  464,  470  [82:  488,  491]. 

The  same  rule  has  Ijeen  applied  in  several 
cases  in  the  state  courts:  lie  Layman*$  Will, 
40  Minn.  871;  .Sro«  y.  Harris,  il8  III.  447; 
Graham  v.  (/Fallon,  4  Mo.  888;  GodiJard  v. 
Gardner,  28  Conn.  172;  Whart.  Ev.  §  691; 
Weeks,  Atiys.  §  165. 

6  The  objection  that  the  complainants  were 
incompetent  to  testify  as  to'' their  mother^s 
statements,  and  as  to  transactions  in  which  she 
took  part,  is  entitled- to  some  weight,  and  is  not 
free  from  doubt.  There  is  much  reason,  hbw- 
ever  for  saying  that,  as  the  object  of  this 
testimony  was  not  to  prove  complainants' claim 
against  tbe  ehtate,  but  to  show  that  their  sister 
Augusta  had  had  a  similar  claim,  and  had  been 
paid,  and  the  testimony  related  to  conversations 
between  Mrs.  Patten  and  her  daughter  Au- 
gusta, the  statute  did  not  apply— in  other 
words,  that  it  was  not  a  transaction  with  or  a 
statement  by  tbe  testator  within  the  meaning 
of  the  statute.  Monongnheia  Nat.  Rank  y.  Ja 
cobua,  109  U.  B.  275  [27:  985];  Whart.  Ev. 
S  4tJ8. 

We  do  not,  however,  consider  this  testimony 
indispensable  to  the  maintenance  of  complain- 
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ants'  bill.  Discarding  it  for  the  present  from  our 
consideration  of  tbe  case,  there  is  nodoubt  thml 
Mrs.  Patten  became  the  guardian  and  trustee 
for  *her  children  to  the  extent  of  one  half  [409 
of  her  husband's  estate;  that  she  rendered  no 
account  of  her  stewardship;  that,  at  the  suji^- 
gestion  of  the  witness  Hilly er,  she  procur^ 
the  document  of  September,  1885,  to  be  drawn 
up  and  signed  by  her  daughters;  that  by  thia 
instrument  each  of  tbe  daughters,  except  Helen, 
agreed  to  accept  the  sum  of  $101,600  in  full  ana 
complete  settlement  of  their  accounts,  claims, 
and  demands  bttween  each  of  them  and  their 
mo  her,  arising  out  of  or  connected  with  the 
administration  of  their  father's  estate,  and  re- 
quested that,  upon  the  presentation  of  thie 
agreement  and  a  receipt  for  that  amount,  the 
court  having  jurisdiction  would,  without  fur- 
ther invest  igH  I  ion,  pass  the  final  accounts  of 
their  mother  as  administratrix  and  guardian, 
and  discharge  her  bondsmen.  There  is  no 
doubt,  too,  that  in  the  month  of  February, 
1887,  Mrs.  Pdtten  called  at  the  bank  of  Riggs 
&  Co.  and  inquired  of  a  member  of  the  firm 
what  amount  of  bonds,  with  the  premium 
added,  would  make  up  a  sum  somewhat  over 
$100,000,  stating  that  "her  purpose  was  to 
transfer  these  b^nds  to  one  of  her  daughters 
about  to  be  married;"  that  he  furnished  her  t'ne 
necessary  figures,  * 'somewhere  in  the  neigh- 
borhood of  $79,000,  which  made  up  about  tbe 
amount  she  wished  to  use."  and  that  he  gave 
her  a  memorandum  of  them;  that  Mrs.  Patten 
told  him  afterwards  that  she  put  these  bonds 
under  her  daughter's  plate,  and  that  she  went 
off  and  forgot  them.  The  testimony  of  the 
complainants,  which  for  this  purpose  is  com- 
petent and  uncontradicted,  was  that  Mrs. 
Glover  asked  tbe  witness  Josephine  on  one 
occasion  when  she  bad  returned  home,  where 
she  had  been;  that  she  replied  that  she  had  been 
to  the  Treasury,  where  her  mother  went  to 
transfer  her  bonds  to  her  name  to  the  amount 
of  $80,000,  to  which  Mrs.  Glover  said,  *'tbat 
is  not  enough."  Josephine  replied:  "It  Is  too 
much;  if  I  bad  not  been  there  you  would  have 
gotten  (>ut  $79,000;"  that  she  saw  the  bonds  in 
tbe  possession  of  her  sister,  Mrs.  Glover,  who 
returned  them  to  her  mother  with  a  request  that 
she  should  keep  them  for  her,  and  that  th'ey 
were  subsequently  sent  to  her  at  St.  Louis  by 
registered  mail;  that  Mrs.  Glover  repeatedly 
said  to  her  sisters  that  **when  she  was  married 
she  would  ask  for  ber  money;  that  she  had  a 
*right  to  it,  and  she  would  ask  for  {t,"and[4 1 0 
that  she  repeatedly  admitted  afterwards  having 
received  her  share  of  her  father's  est<ite.  This 
admission  is  sworn  to  by  each  one  of  the  com- 
plainants.' and  is  entirely  uncontradicted. 

The  court  below  was  of  opinion  that,  upon 
this  state  of  facts,  the  complainants  were  enti- 
tled to  the  relief  prayed,  and  in  this  opinion 
we  concur.  We  can  come  to  no  other  conclu- 
sion than  that,  upon  tbe  undisputed  facts  of  the 
case,  there  was  an  indebtedness  by  Mrs.  Patten 
to  ber  daughters;  that  such  indebtedness  wai 
liquidated  by  the  agreement  of  8epterober, 
1^,  and  that  tbe  defendant  Mrs.  Glover  re- 
ceived an  amount  in  bonds  which,  at  their 
mnrket  value,  was  somewhat  greater  than 
$100,000.  As  this  payment  was  made  to  ber 
upon  tbe  eve  of  her  marriage,  and  as  tbe 
mnouot  was  evidently  computed  as  near  ae 
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coold  be  to  the  amount  of  the  iDdebtedDess.  as 
•tated  Id  the  agreemeDt  of  8eptember.  1885, 
the  presumption  is  that  it  was  intended  as  an 
advance  and  as  a  safisf action  of  the  debt.  1 
Pom.  Eq.  Jur.  §  540;  Plunkeit  ▼.  Levoii,  8 
Hare,  316. 

7.  The  claim  that  the  general  bequest  to  her 
daughters,  contained  in  Mrs.  Patten's  will, 
was  an  eztingulohment  of  her  debt  to  them,  is 
equally  unfounded.  The  appellants  rely,  in 
thia  connection,  upon  the  general  proposition 
that,  where  a  debtor  bequeaths  to  bis  creditor 
a  legacy  equal  to  or  greater  than  the  amount 
of  his  det>t.  it  shall  be  presumed,  in  the  absence 
of  a  contrary  intent  inferable  from  the  will, 
that  the  lepary  was  intended  to  be  in  satisfac- 
tion of  the  debt.  Had  Mrs.  Patten,  subsequent 
to  the  execution  of  the  agreement  of  September, 
1885,  made  special  bequests  to  her  daughters, 
or  eithi  r  of  them,  of  amounts  equal  to  or 
greater  than  the  amount  of  her  indehtedness  to 
them,  the  role  migtit,  perhaps,  be  invoked  as 
an  answer  to  their  claim;  but  the  rule  is  in  fact 
nothing  more  than  a  presumption,  and  may  be 
rebutted  by  slight  evidence  that  such  was  not 
the  intention  of  the  testator.  Spencer  v.  Spen- 
cer, 4  Md.  Ch.  456;  Gilliam  t.  Brown,  43  Miss. 
641;  ^illiam9  v.  Crnry,  4  Wend.  448,  5  Cow. 
868:  Eaton  v.  Benton,  2  Hill.  57H;  Reynolds  v. 
Robinson,  82  N.  Y.  103  137  Am.  Rep.  5651; 
4tll]*Heisler  v.  Sharp,  44  K  J.  Eq.  167;  Ho^ 
met  V.  McOaughy,  62  Pa.  189;  Crouch  v.  Davis, 
28  Gratt.  62.  These  cases  hold  that  the  mere 
fact  that  the  debt  was  unliquidated  is  enough 
to  rebut  the  presumption. 

It  requires  no  argument  to  demonstrate  that 
the  rule  has  no  application  to  a  case  where  the 
bequest  is  a  general  one — all  of  the  property  of 
the  testator  *'to  be  divided  between  them  share 
and  share  alike"— and  the  will  is  made  six  years 
before  the  indebtedness  is  liquidated.  That 
Mrs.  Patten  evidently  did  not  consider  her 
debt  to  her  dau;rhter  Augusta  extinguished  by 
the   will  is  evident  from  the  fact  that  she 

Eaid  the  amount  at  the  time  of  the  marriage  of 
er  daughter,  and  there  is  no  reason  to  sup- 
pose that  she  intended  to  treat  her  differ- 
ently from  her  other  daughters.  Evidently 
the  whole  theory  of  a  debt  being  extinguished 
by  a  bequest  presupposes  a  bequest  subsequent 
to  the  indebtedness,  and  while  the  indebtedness 
may  have  been  said  to  have  arisen  in  this  case 
upon  the  receipt  of  the  children's  moietv  of 
their  father's  estate,  it  was  never  treated  by 
any  of  the  parties  in  the  light  of  an  indebted.- 
ness,  until  the  amount  had  been  liquidated  by 
the  arrangement  of  September,  1885. 

The  effect  of  rejecting  the  claim  of  the  com- 
plainants would  be  to  prefer  Mrs.  Glover  to 
ner  sisters  to  the  extent  of  $102,800,  when 
there  is  absolutely  nothing  in  the  will  of  the 
mother,  in  the  arrangement  of  September,  1885, 
or  in  the  facts  or  circumstances  of  the  case,  to 
indicate  that  this  was  ever  contemplated  by 
Mrs.  Patten,  or  by  the  daughters  themselves. 
The  instincts  of  a  mother  would  naturally  lead 
her  to  put  iier  daughters  upon  an  exact  equal- 
ity, and  the  case  is  manifestly  one  for  the  appli- 
cation of  the  legal  maxim  that  ''equality  is 
equity."  That  it  ever  entered  her  mind  that 
one  of  her  daughters  should  be  preferred  to 
the  others  in  the  very  large  sum  of  $102,800  is 
extremely  improbable. 
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8.  Whether  the  fact  that  Mrs.  Glover  had 
been  paid  her  share  of  the  indebtedness  was 
strictly  pertinent  to  the  issue  or  not,  it  waa 
alleged  in  the  bill  and  in  the  amended  bill, 
was  first  demurred  to,  and  then  denied  in  the 
additional  answer.  The  fact  had  some  tendency 
to  prove  that  the  *indebtednes8,  which  [412 
was  incurred  and  liquidated  in  favor  of  al!  the 
sisters  under  the  same  circumstances  was  a 
genuine  one,  was  recocnized  both  by  the  tes- 
tatrix and  Mrs.  Glover  as  such,  and  that  the 
bill  was  not  an  attempt  on  the  part  of  the  com- 
plainants to  obtain  a  preference  over  their 
sister. 

It  would  have  been  more  satisfactory  if  the 
defendant  hud  offered  herself  as  a  witness  and 
given  her  version  of  the  transaction,  or  at  least 
bad  put  forward  some  testimony  tending  to 
show  a  different  theory;  but  as  she  preferred 
to  rest  her  case  upon  the  testimony  of  the  com- 

f»1alnHnts,  and  as  the  facts  proved  are  suscept- 
ble  of  but  one  construction,  we  can  only  assent 
to  the*  conclusion  of  the  court  below. 

The  fact  that  Mrs.  Patten  did  not  pay,  or 
agree  to  pay,  her  daughters  interest  upon  the 
amount  of  her  indebtedness  as  liquidated,  is 
urged  as  a  reason  for  holding  that  she  con- 
tinued to  regard  herself  as  trustee  for  her 
children  in  respect  to  their  share  of  their  father's 
estate,  and  never  contemplated  that  an  indebt- 
edness to  them  bad  been  recognized.  This, how- 
ever, seems  inconsistent  with  the  instrument  of 
September,  1»85,  which  was  evidently  pre- 
pared for  a  purpose,  and  was  wholly  unneces- 
sary, if  her  relation  to  her  daughters  were 
solely  that  of  a  trustee  for  their  benefit.  If  it 
were  for  the  purpose  of  fixing  her  liability,  for 
which  the  sureties  upon  her  bond  were  to  be 
responsible,  it  would  scarcely  be  consistent  to 
hold  that,  so  far  as  concerned  her  relationa 
with  her  daughtei^  it  was  not  intended  to 
create  a  liability.  It  either  created  a  liability 
or  it  did  not.  If  it  did,  it  was  a  liability  to 
her  children.  If  it  d£d  not,  the  instrument 
was  useless. 

It  is  true  that  no  interest,  as  such,  was  paid 
or  promised,  but  as  an  offset  to  that  the  daugh- 
ters were  never  charged  with  their  expense  of 
maintenance,  although  most  of  them  were  of 
age.  What  the  result  would  have  been,  if  an 
account  had  been  regularly  opened  and  inter- 
est credited  to  each  daughter  and  a  charge 
made  against  each  for  her  maintenance,  we 
can  only  conjecture;  but  in  the  loose  way  in 
which  business  is  usually  done  between  mem- 
bers of  the  same  family  and  household,  it  is 
not  singular  that  no  such  account  was  kept. 
If  Mrs.  Glover  had  not  received  her  share.  It 
would  make  but  *little  practical  differ-  [413 
ence  whether  the  agreement  of  September.  1885, 
were  treated  as  an  operative  instrument,  or 
merely  one  for  the  purpose  of  satisfying  the 
sureties  on  the  administratrix's  bond.  As  the 
effect  of  the  latter  construction  would  be  to 
prefer  Mrs.  Glover  to  this  amount  over  her 
sisters,  the  court  will  construe  it  as  the  partiea 
themselves  have  construed  it.  It  is  apparent 
from  what  has  been  said  that  i)o  interest  should 
be  allowed  prior  to  the  deatti  of  Mrs.  Patten. 

The  decree  of  the  court  betow  m  therrfore 
affirmed. 
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418-415  Supreme  Court  of  the  United  States.  Oct.  Tkbm« 

ATLANTIC  &  PACIFIC  RAILROAD  COM-  the  railroad  compaD}*iD  the  district  court  fo» 

PANY,  Plff,  in  Err.^  San  Miguel  County,  New  Mexico,  to  recover 

«.  of  the  defendant,  Min^us,  a  parcel  of  land,  to 

DnnirnT  MTTJPTTfl  which  the  plaintiff  claioied  title  under  its  land 

KOBEKl  MUNUUS.  ^^^^^  made  by  act  of  Congress  of  July  27, 1866 

(Bee  a  C.  Reporter's  ed.  418-4«.)  (14  SUt  at  L.  292.  chap.  278)    Upon  the  trial  it 

gave  evidence  tending  to  show  that  the  land  ia 


extinguishing  _        . 

completion  of  raad^-condition  precedent.  specte   subject    to    the  grant,   both    at   the 

date  thereof  and  at  the  date  of  the  definite  lo- 

1.  The  option  of  forfeitlDR  the  railroad  land  irrant  cation  of  the  road  (March  12, 1872),  and  there- 
of July  27, 1866,  is  not  defeated  by  the  **f urther  fore  passed  to  and  became  vested  in  the  corn- 
condition**  in  8  0.  that  on  aoy  breach  of  the  con-  pany  at  that  date. 

dltions  the  United  States  may  do  any  and  all  acts  Defendant  pleaded    not  guilty,  and  relied 

and  thirnrs  which  may  be  needful  and  necessary  ^^^^^  j^  patent  for  the  same  land  issued  Decem- 

to  secure  the  speedy  completion  of  the  road.  ^^  jq^  ^ggj   ^  ^^^  Albert  W.  Bray,  founded 

2.  No  express  words  of  forfeiture  or  rein vestiture  yp^^  ^  pre-emption  filing  made  January  1^, 
of  utie  are  neoessarr  to  authortw  a  'J>rteiture  of  jggg  y^^^^^  conceding  the  original  vesting  of 
a  grant  of  public  lands  for  breach  of  condiUon.  ^^^^^  j^  ^^^  ^,j^^  company  on  March  ^ 

8.   An  extension  of  Oie  time  for  oonsteuctlon  of  a  jg^g,   and  its  undisturbed    continuance  until 

raUroad  for  which  ^"^J^  »™?*«i"^^^  July  6,  1886,  defendant  claimed  that  under  an 

time  as  mortgagees  may  seent  to  roreclose  is  not        .*'«/,         '  j  .i «  j  _  ,aA  a*^* 

made  by  a^SSte  authorizing  a  mortgage  of  actof  Congress  approv«i  upon  that  day  (24  Stat 

the  road  which  shaU  extend  only  to  so  much  of  the  »t  L.  123,chap.  687),declanng  a  forfeiture  of  the 

land  as  shall  be  coterminous  with  such  part  of  land  grant,  the  title  of  the  company  was  an- 

the  road  as  shall  be  ''constructed  at  the  time  of  nulled   and    became    revested  in  the  United 

the  foreclosure  of  said  mortgage."  States,  and,  from  that  time,  the  land  was  pro- 

4.    A  public  grant  of  land  may  be  forfeited  for  perly  subject  to  pre  emption. 

breach  of  condition  by  legislative  act,  without  Plaintiff  denied  the  validity  of  the  alleged 

any  Judicial  proceeding.  act  of  forfeiture;  contended  that  it  was  inef- 

6    Failure  of  the  United  States  to  extinguish  In-  fectual   to  annul  its  title,  and  hence  that  the 

dian  title  to  lands  through  which  a  railroad  is  to  patent  of  the  defendant  was  issued  without  au- 

run  does  not  prevent  the  forfeiture  of  a  railroad  thority  and  was  void  upon  its  face, 

land  granr,  under  a  provision  that  the  United  fy^Q  f^cis  of  the  case  were  fubetantially  u 

States  will  extinguish  such  title  *^  rapidly  as  follows* 

may  be  consistent  with  public  policy  and  the  wel-  ^he  ci)mpany  was  originally  incorporated  by 

fartjof  the  Indians,  and  only  by  their  voluntary  ^^^  ^j  Congresf  of  July^7.  18^66  (14  Slat,  at  ll 

6.  The  fight  to  dech«»  a  railroad  land  grant  for-  P^'  5*^^P-  *-^J®>  ^°^  ^^  ?,  ^  ^^^^^  *?'  ^T  *^\**?^ 
felted  for  noncompletlon  of  the  road  iTnot  Se-  ^^  to  construe  a  continuous  rai  road  and  tel^ 
feated  by  subsequently  making  Indian  reserva-  Sr^P^  linefrom  'the  town  of  Springfield, in  the 
tions  in  the  region  through  which  the  road  Is  to  state  of  Missouri,  *tnence  to  the  we8tcm[*lo 
pass,  when  these  are  made  opposite  portions  of  boundary  line  of  said  state,  and  thence  by  the 
the  road  already  built,  and  do  not  seriously  in-  most  eligible  railroad  route  as  shall  be  deter- 
terfere  with  the  prosecution  of  the  work.  mined  by  said  company  to  a  point  on  the  Canft* 

7.  A  survey  of  public  lands,  which  a  land  grant  dian  river,  thence  to  the  town  of  Albuquerque 
provides  that  the  President  shall  cause  to  be  on  the  river  Del  Norte,  and  thence  by  way* 
made,  is  not  a  condition  precedent  to  the  right  to  of  the  Agua  Frio  or  other  suitable  pass  to  tbie 
declare  a  forfeiture  of  the  grant  for  noncompli-  headwaters  of  the  Colorado  Chiquito,  and 
anoe  with  its  conditlons,-at  least  when  the  fail-  thence  along  the  86th  parallel  of  latitude,  as 
ure  did  not  P-^ vent  the  grantee  from  realizing  „g„  ^  ^  |,,„nd  most  suitoble  for  a  rail, 
the  fuU  value  of  the  land  grant  by  mortgage.  ^^^  route,  to  the  Colorado  river,  at  such  point 

[No.  100.]  as  may  be  selected  by  said  company  for  cro8»> 

Ar^  December  IS  ie.jS9e.    Ded^  F^-  j^f^JXle  l^\*h'' pTc*Sc.  W^^'cSS? 

ary  lo,  lesfj,  ^^^^  ^y^hW  have  the  right  to  construct  a  branch 


I  Iff  T?WT>mj  ♦«  tho  ft.,r^«>*«^r«^«»f  ^#  *i.^T^.  ^""o™  **>®  PO'""^  **  which  the  road  strikes  the 

N  ERROR  to  the  Supreme  Court  of  the  Ter-  r!anoH,o«  \^,r-»r  «o«fwor^i,r    .innir  thA  mnt 
ritory  of  New  Mexico  to  review  a  ju( 

TM«!nVr  pZrt  ^^/'Sl'lf  M^^^ni?  r?>nn?v  i"n  tw  ^«»^«°  bouudary  line  of  Arkansas  at  or  near 

District  Court  for  San  Miguel  County  in  that  ^^  ^^^^  ^f  Van  Buren." 


moot 
the 


q!^'..».«  ^m^  K«i^«  /"M  If  \  «^  !>•«  ROQ  **  rapidly  as  may  be  consistent  with  pubUe 

See  same  caae  below  (N.  M.)  84  Pac.  692.  poiicf  anS  the  welfare  of  the  Indians,  and  oalj 

fl»o*«tnA..t  K«  M,.    ¥.«»</»«  n^^-...  ^7  their  voluntary  cession,  the  Indian  title  to 

Statement  by  Mr.  Justice  Brown:  ^Jj  i^^ds  falling  under  the  operation  of  this  act 

This  was  an  action  of  ejectment  brought  by  and  acquired  in  the  donatioito  the  road  named 

NoTB---At  to  land  grantB  to  railroads^  see  note  to  ^^  ^^  act." 
Kansas  P.  B.  Go.  v.  Atchison,  T.  ft  &  F.  H.  Co.  £8:       By  §  8  there  was  panted  to  the  company, 

794^  for  the  purpose  of  aiding  in  the  conatructiom 


18M. 


▲tlartic  &  Pacific  R.  Co.  ▼.  MnrovA. 


415-418 


of  the  railroad  and  telegrapb,  etc.,  ''every 
attemate  tectioD  of  public  land,  not  mineral. 
dedenated  by  odd  numbers,  to  the  amount  of 
SO  ilternate  sections  per  mile  on  eacb  side  of 
•aid  railroad  line»  as  said  company  may  adopt, 
through  the  territories  of  the  United  States, 
And  10  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenever  it  passes 
through  any  state. 

By  §  6  the  President  of  the  United  SUtea 
was  to  cause  the  lands  to  be  surveyed  for  40 
miles  in  width  on  both  sides  of  the  entire  line 
of  said  road,  "after  the  general  route  shall  be 
fixed,  and  as  fast  as  may  be  required  by  the 
construction  of  said  railroad." 

The  8th,  9th,  and  17th  sections  were  as  fol- 
lows: 

"Sec  8.  And  be  it  further  enacted.  That  each 
416]  and  every  *grant,  right,  and  privilege 
herein  are  so  made  and  given  to  and  accepted 
by  said  Atlantic  &  Pacinc  Railroad  Company, 
upon  and  subject  to  the  following  conditions, 
Damely:  That  the  said  company  shall  com- 
mence the  work  on  said  road  within  two  years 
from  the  approval  of  this  act  by  the  President, 
and  shall  complete  not  less  than  50  miles  per 
year  after  the  second  year,  and  shall  construct, 
equip,  furnish,  and  complete  the  main  line  of 
the  whole  road  by  the  4tb  day  of  July,  anno 
Domini  eighteen  hundred  seventy-eight. 

"Sec.  9.  And  be  it  further  enacted.  That  the 
United  States  make  the  several  conditional 
grants  herein,  and  that  the  said  Atlantic  & 
Pacific  Railroad  Company  accept  the  same, 
upon  the  further  condition  that  if  the  said  com- 
pany make  any  breach  of  the  conditions  hereof, 
and  allow  the  same  to  continue  for  upwards  of 
one  year,  then,  in  such  case,  at  any  time  here- 
after, the  United  States  may  do  any  and  all  acts 
and  things  which  may  be  needful  and  neces 
•ary  to  insure  a  speedy  completion  of  the  said 
foad." 

**8ec.  17.  And  be  it  further  enacted.  That  the 
iaid  company  is  authorized  to  accept  to  its  own 
me  any  grant,  donation,  loan,  power,  franchise, 
aid,  or  assistance  which  may  be  granted  to  or 
conferred  on  said  company  by  the  Congress  of 
the  United  States,  by  the  legislature  of  any 
State,  or  by  any  corporation,  person,  or  per- 
sons, or  by  any  Indian  tribe  or  nation  throueh 
whoae  reservation  the  road  herein  provided  for 
WDBj  pass;  and  said  corporation  is  authorized 
to  hold  and  enjoy  any  such  grant,  donation, 
loan,  power,  franchise,  aid,  or  assistance,  to  its 
own  use,  for  the  purpose  aforesaid :  Provided^ 
That  any  such  grant  or  donation,  power,  aid, 
or  assistance  from  any  Indian  tribe  or  nation 
ahall  be  subject  to  the  approval  of  the  Presi- 
dent of  the  United  States." 

By  the  20th  section  the  right  was  reserved  to 
Congress,  "at  any  time,  having  due  retrard  for 
the  rightsof  said  Atlantic  &  Pacific  Railroad 
Company,"  to  "add  to,  alter,  amend,  or  repeal 
thia  act.^' 

The  company  proceeded  with  its  organisa- 
tion, bat  up  to  April  20,  1871,  had  only  been 
able  to  construct  75  miles  of  its  road,  including 
84  miles  in  the  Indian  territory,  extending  west- 
417]  ward  *from  its  eastern  terminus  at 
Springfield,  Missouri.  Along  that  construction 
in  the  state  of  Missouri,  there  was  but  little  un- 
appropriated public  land  available  under  the 
grant  to  aid  in  building  the  road.    From  the 
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west  line  of  Missouri  to  the  west  line  of  the  In 
dian  territory,  about  850  miles,  the  lands  were 
unsiii  veyed,  and  were  wholly  embraced  in  Indi- 
an titles  which  the  United  States  bad  not  extin- 
guished, and  none  of  those  lands  were  avail- 
able to  aid  in  construction.  From  thence, 
through  New  Mexico  and  Arizona  to  the  Colo- 
rado river,  the  route  of  the  road  ran  through 
numerous  reservations  occupied  by  hostile  and 
warlike  Indians,  the  boundaries  of  which  res- 
ervations were  subsequently  enlarged  by  the 
United  States,  and  new  reservations  created. 
Most  of  the  lands  which  were  not  included  in 
such  unextinguished  Indian  occupancy  were 
then  unsurveyed,  and  were  larsrely  taken  up  by 
unadjusted  Mexican  land  claims.  It  also  ap- 
pears that  the  surveying  and  engineering  par- 
ties of  the  company  were  stopped  by  orders 
from  the  Secretarv  of  the  Interior  from  con- 
tinuing westward  through  the  Indian  territory, 
and  the  company  was  unable  to  proceed  until 
March,  1871,  and  then  only  upon  executing  a 
bond  in  the  sum  of  half  a  million  of  dollars, 
conditioned  for  the  protection  of  the  Indian 
tribes,  through  whose  territory  the  line  of 
route  was  required  to  pass  by  the  act  of  Con- 
gress. 

For  these  reasons  the  company  was  com- 
pelled to  stop  work  and  appeal  to  Congress 
for  express  authority  to  mortgage  its  land  grant 
in  advance  of  the  construction  of  the  roiul,  so 
as  to  secure  capital  for  the  prosecution  of  the 
work.  Thereupon,  on  April  20,  1871,  Con- 
gress passed  an  act  authorizing  the  company 
to  mortgage  its  property,  with  a  proviso  that, 
"if  the  company  shall  hereafter  suflfer  any 
breach  of  the  conditions  of  the  act  above  re- 
ferred to  [July  27. 1866],  under  which  it  is  or- 
ganized, the  rights  of  those  claiming  under 
any  mortgage  made  by  the  company  to  the 
lands  granted  to  it  by  said  act  shall  extend 
only  to  so  much  thereof  as  shall  be  cotermi- 
nous with  or  appertain  to  that  part  of  said  road 
which  shall  have  been  constructed  at  the  time 
of  the  foreclosure  of  said  mortgage."  17  Stat, 
at  L.  19,  chap.  88. 

*Under  the  authority  of  this  act  the  [418 
company  executed  mortgages  to  the  aggregate 
amount  of  $31,500,000.  of  which  $3,590,629 
was  secured  by  mortgages  upon  the  central  di- 
vision of  the  road  extending  from  the  west  line 
of  Missouri  to  Albuquerque,  and  embracing 
the  lands  here  in  controversy. 

Ry  July  4,  1878,  the  date  fixed  bv  the  act  of 
1866  for  the  completion  of  the  road,  the  com- 
pany had  constructed  only  125  miles  out  of 
the  2,267  miles  contemplated  for  the  entire 
line;  but,  in  order  to  have  an  outlet  to  the 
markets  of  St  Louis,  and  the  transportation 
facilities  of  the  Mississippi  river,  it  had,  In 
October,  1870,  purchased  the  Southern  Pacific 
railroad,  then  built  from  Pacific  City.  87  miles 
west  of  St.  Louis,  to  Springfield.  Owing,  as 
Is  claimed,  to  the  financial  panic  of  1873.  and 
the  failure  of  the  United  States  to  extinguish 
the  Indian  titles  through  the  Indian  territory, 
or  of  the  company  to  acquire  them,  no  sub- 
stantial progress  was  made  with  the  road  from 
1871  until  about  the  beginning  of  1880.  when 
the  company  made  such  arrangements  as  to 
enable  it  to  resume  the  work  of  construction. 
In  order  to  do  this,  however,  it  had  to  give  up 
operations  in  the  Indian  territory,  and  by  mak 
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Ing  connection  with  the  Atchison,  Topeka,  & 
Santa  F6.  whose  construction  had  then  reached 
Uie  line  of  the  Atlantic  &  Pacific  at  Albu- 
querque in  New  Mexico,  it  became  practicable 
to  build  westward  to  the  Pacific  ocean,  and 
tiiuH  avoid  many  of  the  obstacles  and  hindrances 
which  had  been  encountered  in  the  Indian*  ter- 
ritory. There  were  then  constructed  an<l 
equipped,  at  a  cost  of  $16,000,000,  about  50 
miles  more  in  the  Indian  territory,  and  5H0 
miles  westward  from  Albuquerque  to  "The 
Needles"  on  the  Colorado  river,  ali  of  which 
were  examined  and  accepted  by  order  of  the 
Presir/ent.  It  also  acquired,  by  "contract  of 
purchase  at  an  expense  of  $7,290,000,  243 
miles  of  road  from  'The  Needles"  to  Mojave, 
California,  which  had  been  constructed  by  the 
Southern  Pacific  Railroad  Company,  and  by  a 
trackage  contract  with  the  Southern  Pacific 
the  Atlantic  &  Pacific  obtained  the  right  to  run 
its  own  cars  to'San  Francisco,  and  to  conduct 
to  that  point  an  independent  and  competitive 
419]  freight  and  passenger  business.  *0n 
July  6.  1886,  the  company  had  about  1.228 
miles  of  constructed  road,  equipped  and  in 
operation,  of  which,  however,  it  had  itself  con- 
structed only  747  miles.  That  portion  of  the 
line  from  Sepulpa,  in  the  Indian  territory,  to 
Albuquerque,  and  from  Mojave  to  the  Pacific, 
were  in  18H6  and  still  remain  unconstructed. 

Upon  this  state  of  facts,  on  July  6,  1886. 
Congress  parsed  an  act  (24  Stat,  at  L.  123,cbHp. 
687)  declarinjir  all  the  lands,  excepting  the  right 
of  way,  "adjacent  to  and  coterminous  with  the 
uncompleted  portions  of  the  main  line  of  said 
road  embrace<l  within  both  the  eranted  and 
indemnity  limits,  as  contemplated  '  by  the  act 
of  organizHtioo,  to  be  ''forfeited  Hud  restored 
to  the  public  domain."  The  validity  of  this 
act  raised  the  only  question  at  issue  between 
Uie  parties. 

Upon  the  trial,  the  court  directed  a  verdict 
for  the  defendant:  plaintiff  sued  out  a  writ  of 
error  from  the  supreme  court  of  the  territory, 
which  affirmed  by  a  divided  court  the  judg- 
ment of  the  court  below  (84  Pac.  69*2),  where- 
upon plaintiff  sued  out  a  writ  of  error  from 
this  court. 

Me$9r».  E.  J.  Phelps*  A.  B.  Browne*  and 

A.  T.  Britton,  for  plaintiff  in  error: 

When  the  grant  was,  on  March  18,  1872, 
Identified  by  the  filing  and  acceptance  of  the 
mapof  definite  locafion,ihe  legal  title  to  the  land 
in  controversy  vested  in  the  railroad  company 
as  of  the  date  of  the  grant,  and  unless  there- 
after devested  by  voluntary  relinquishment,  or 
by  due  process  of  law,  the  rHilroad  company 
ind  i's  assigns  have  the  continuing  riifbt  of 
possession  against  ali  8ut)sequent  claimants  or 
patentees. 

Vhitfd  Sfatet  ▼.  Sauthttm  P.  R,  Co,  146  U. 
&  694,  595  (86:  1097, 1098);  BtKrei  Salt  Co.  y. 
Tarpei/,  142  U.  S.  241  (35:  999);  Wright  v. 
Bouberry,  121  U.  8.  488  (80:  1089). 

As  I  be  land  in  controversy  was  part  of  an 
odd  numbered  section,  not  mineral,  situate 
withio  the  primsry  limits  of  the  grant  and 
along  the  line  of  definite  location  filed  and  ap 
proved  March  12,  1{$72,  and  not  included 
liitbin    any    of    the    exceptions    from    the 

Gant,  but  in  all  respects  subject  ihereio,  the 
zal  tiile  of  the  railroad  company  attached 
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and  the  right  of  possession  continued  perfect 
as  against  a  subsequent  patentee  under  the 
Unite<i  States,  unless  such  legal  title  has  been 
devested  by  voluntary  relinquishment  or  by 
due  process  of  law. 

There  is  no  pretense  of  voluntary  relinquish- 
ment, but  the  court  below  has  decided  that  the 
legal  title  vested  in  the  railroad  company.  8ut>- 
jert  to  a  reserved  right  in  the  United  States  to 
enforce  a  legislative  forfeiture  of  the  grant, 
upon  failure  to  construct  wiihin  a  prescribed 
time;  that  there  was  a  breach  of  such  condi- 
tion subflcquent;  and  that  the  act  of  July  6, 
1886,  lawfully  declared  forfeiture, and,  by  mere 
force  of  the  statute,  reinvested  tihe  legal  title 
in  the  United  States. 

What  were  the  conditions  subsequent  of  the 
grantof  July  27,  1866? 

The  court  below  has  assumed  that  the  same 
right  of  absolute  forfeiture  which,  in  other 
laud  grants  by  Congress  was  expressly  reserved 
to  the  United  Stares,  was  e(}ually  reserved  in 
this  grant  by  necessary  implicntion. 

But  suppose  that  there  bad  been  no  condi- 
tions subsequent— no  reservation  of  rights  to 
the  government — but  simply  a  grant  without 
conditions?  In  such  case  there  could  be  no 
invoking  of  the  analogy  of  other  grants  l>aied 
upon  conditions  subsequent,  and  with  reserva- 
tion of  right  to  the  grantor.  Such  case  would 
clearly  be  controlled  by  the  principle  of  Ced^ir 
Rapids  dtM.B.R  Co,  t.  Oourtt^uht,  88  U.  8. 
21  Wall.  815  (22:  5H8).  where  tbis  court  held 
that  the  title  to  120  sections  authorized  to  be 
sold  before  construction  was  absolute,  because, 
"no  conditions,  therefore,  of  any  kind  were 
imposed  upon  the  state  in  the  disposition  of 
this  quantity,  Congress  relying  upon  the  good 
faith  of  the  state  to  see  that  its  proceeds  were 
applied  for  the  purposes  contemplated  by  the 
act." 

In  such  case,  at  the  utmost,  the  United  Statea 
would  only  be  entitled  to  the  same  equitable 
remedy  that  might  obtain  in  case  of  a  private 
grantor  where  consideration  bad  wholly  failed. 
It  would  have  to  be  pursued  in  a  court  of 
chancery,  and  could  not  be  effected  by  a  mere 
legislative  declaration. 

We  therefore  maintain  that  the  conditions 
subsequent  of  the  act  of  1866  are  not  to  l>e  rend 
in  the  light  or  analosy  of  other  and  wholly 
variant  statutes.  They  are  to  be  tes  ed  by  thek 
own  expressions,  with  resort,  in  case  of  am- 
biguity, to  the  purpose  of  Congress  aa  ahown 
by  contemporaneous  history. 

Where  the  conditions  are  clearly  expressed^ 
resort  should  neither  k>e  had  to  other  grants 
nor  to  the  common  law  to  ascertain  the  rights 
and  remedies  of  the  granting  party.  In  mak- 
ing this  grant,  it  was  competent  for  Congress 
to  attach  any  conditions  to  it  and  to  prescribe 
the  penslty  for  their  nonperformnnce. 

It  did,  in  fact,  prescribe,  in  §  19.  that  unless 
a  fixed  stock  subscription  and  payment  should 
be  made  in  a  stated  time  the  whole  act  **shall 
be  null  and  void."  That  provision  distio- 
gulsbes  with  greater  emphasis  the  entirely  vari- 
ant language  of  the  other  conditions  subse- 
quent of  the  grant  of  lands. 

The  several  other  grants,  already  made  sub- 
ject to  the  cnndilions  of  construction  contained 
m  §  9,  were  made  and  to  be  accepted  aubjMI 
to  the  further  condition  that  if  "the  said  com- 
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Snny  make  any  breach  of  the  coDditioDS 
ereof,  and  allow  the  same  to  continue  for  up- 
wards of  one  year,  then,  in  sucb  CHse,  at  any 
lime  heteafter.  the  Uni  ed  Slates  may  do  any 
and  all  acts  and  thioi;s  which  may  be  needful 
ADd  uecessary  to  Insure  a  speedy  completion  of 
the  said  road." 

Therefore  Congress  expressly  safd.  in  case 
the  comiiiions  of  construction  were  not  season- 
ably performed,  not  that  the  grant  siiould  be 
sull  and  void;  not  that  the  lands  should  revert 
to  the  United  States;  not  that  the  grant  and 
franchises  should  be  forfeited;  but  that  the 
United  S  ates  might  take  the  necessary  steps 
to  secure  the  speedy  com  i  lei  Ion  of  the  road. 

If  default  by  the  railroad  company  occurred 
or  was  compelled  through  failure  of  ihe  United 
Stages  to  perform  its  con>ract  obligiitions, 
could  the  United  States  enforce  such  conditions 
subsequent? 

The  ^  rant  of  July  27.  1866,  coupled  with  the 
obligatiuns  on  part  of  the  government  attached 
thereto,  was  not  only  a  law  which  incorporated 
the  company,  but  it  was  also  a  legisla  ive  con- 
tract. To  the  performance  of  such  contract 
obligations  the  government  was  as  much  bound 
as  the  grantee. 

Union  P.  R.  Co.  ▼.  Ur i ted  StaU${** Sinking 
Fund  Case^')  99  U  S.  719  (25:  601). 

The  grant  of  lands  was  to  enable  the  Atlantic 
A  Pacific  Railroad  to  secure  a  cohstuc  ion 
fund.  The  absolute  necessi'v  for  such  gov- 
ernmenial  aid  was  the  basis  of  the  grant.  In 
the  theory  of  the  law  the  road  couM  not  be 
built  without  it.  hence  Congress  said  that  we 
will  give  you  tbi^  grant  to  aid  you  in  raising 
moneys  for  construction  purposes,  and  we  re- 
quire^ou  to  utilize  its  proc<  eds  by  completing 
eoDStruction  within  a  given  time,  but.  as  the 
grant  would  be  otherwise  valueless  to  you.  we 
will  agree  to  do  the  things  necessary  to  put  it 
into  avitilable  shape.  X^^^  absolutely  neces- 
sary things,  and  without  which  the  lands  were 
flcarcelv  worth  a  penny,  were  to  extinguish 
the  Indian  titles  and  to  survey  the  lands  (Act 
of  July  27,  l»64l,  §^  2.  6).  The  road  had  to  be 
built  from  SpringlSrld,  Missouri,  southwest  to 
the  Indian  territory  and  thence  v^tsi  for  850 
miles  tbrouffh  the  Indian  territory.  It  was 
promptly  bunt  to  and  as  far  into  the  civilized 
parts  of  the  Indian  territory  as  the  condition  of 
the  unextinguished  title  would  permit.  Then 
it  had  to  cease  operations  and  await  the  prom- 
iaed  action  of  the  United  States  in  extinguish- 
tDff  those  titles. 

it  could  scarcely  be  contended  that  the  rail- 
foad  company  was  obliged  to  transport  by 
wagons  (the  only  possible  available  method) 
from  Vinita  to  the  western  line  of  the  Indian 
territory,  860  'miles,  all  iu  laborers,  equip- 
ments, ties,  railway  iron,  and  rolling  stock, 
and  then  upon  the  borders  of  New  Blexico 
commence  the  westward  construction  of  over 
1,600  miles  of  mil  way,  leaving  this  gap  of  850 
miles,  through  which  oo  unauthoiized  party 
€OQld  pasa. 

Especially  so  when  all  along  the  line  also  of 
tbat  1.600  milf*s  a  large  proportion  of  its  land 
grant  was  swallowed  up  oy  existinc  Indian  res- 
arvatlons,  which  have  not  only  b  en  continued 
to  this  date,  but  have  been  largely  added  to, 
and  new  ones  created. 

Tbe  United  States  has  oerer  commenced  to 
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put  the  land  grant  into  condition  to  be  sold,  or 
to  be  utilized  as  a  profitable  means  of  raising 
money  for  construction  purposes.  On  the  con- 
trary, it  has  siill  further  burdened  these  lilies 
wiih  tbe  very  clouds  it  had  stipulated  tore- 
move. 

The  time  provisions  must  be  construed  upon 
tbe  basis  of  a  prior  fullilment  of  tbe  govern- 
mental stipulations  as  to  the  conditiou^of  tbe 
titles.  The  lime  of  such  fulfilment  was  from 
questions  of  public  policy,  and  from  consid- 
erations looking  to  the  welfare  of  the  Indians, 
coupled  with  a  reserved  discretion  in  the  grant- 
or, but  so  long  as  that  discretion  was  exer- 
cised, and  performance  withheld,  tbe  United 
States  was  not  in  position  to  assert  a  right  of 
forfeiture. 

The  same  reasoning  applies  to  the  provision 
to  survey  the  lands,  and  possibly  with  gieater 
force.  There  were  no  considerations  of  pub- 
lic policy  to  restrain  tbe  United  States  from 
making  surveys  where  at  least  tbe  lands  were 
public.  It  was  simply  a  failure  to  make  tbe 
appropriations  necessary  to  put  tbe  surveying 
parlies  in  tbe  field.  It  was  a  palpable  omis- 
sion to  perform  an  agreed  duty. 

The  Uniti'd  States  can  lawfully  exercise  no 
reserved  ri^ht  of  forfeiture  or  otherwise  under 
the  contract  of  July  27,  1866.  so  long  as  the 
United  States  effectually  bars  the  way  to 
agreed  performance  by  the  railroad  company 
by  failure  to  make  tbe  grant  available  through 
the  stipulated  extinguishment  of  the  Indian 
titles  and  by  identif  n  ing  the  grant  by  surveys. 
The  principle  contended  for  has  been  hereto- 
fore announced  by  this  court. 

Davis  V.  ami/,  83  U.  S.  16  Wall.  280  (21: 
456). 

Were  not  the  rights  res'»rved  to  the  United 
States  by  tbe  actor  July  27, 1»(56,  subordinated 
to  the  rights  acquired  by  the  sutisequcnt  act  of 
April  20.  1n71? 

This  question  is  equally  'pertinent  whatever 
may  be  determined  to  be  the  reserved  power 
of  the  United  States  under  the  act  of  July  27, 
18A6. 

At  tbe  time  of  the  enactment  of  the  law  of 
April  20.  1871.  the  railroad  company  was  in 
default  as  to  the  condition  contained  in  ^  8  of 
the  act  of  July  27,  1866.  Construction  had 
ceased  for  several  veara.  Whatever  was  the 
reserved  power  of  the  United  States  upon  con- 
dition broken,  it  bad  then  attached  and  was 
fully  enforceal)le.  Upon  and  applicable  to  this 
condition  of  existing  default  and  right  of  re- 
entry for  condition  broken,  the  act  of  1871  waa 
enacted.  If  it  had  been  tbe  intention  of  Con- 
gress that  upon  such  existing  default  construo- 
tion  should  cease  and  the  enterprise  terminate, 
it  would  surely  have  legislated  in  this  act  of 
1871,  in  unambiguous  terms,  for  tbe  resump- 
tion of  the  grant,  or  upon  the  continuance  of 
such  right  of  resumption,  if  that  was  the  re- 
served power  in  tbe  act  of  1866.  Instead 
of  this  the  action  x>f  Congress,  upon  tbe  con- 
struction for  which  we  contend,  was  in  exact 
conformity  with  the  powers  reserved  in  ^;:  9 
and  20,  Hb,:  to  alter  or  add  to  tbe  act  so  as  to 
promote  the  construction  and  insure  the  com- 
pletion of  the  road.  For  that  purpose  the  arU 
of  1871  offered  a  fresh  inducement  to  the  in- 
vestment of  private  capital  in  this  national 
work.    To  tbat  end,  it  antborized  the  com- 
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eny  to  mortage  its  lands  to  secure  bonds  to 
issued,  with  the  oue  solitary  limitation  in 
the  form  of  a  proviso,  that,  in  case  of  subse- 
quent breach  of  condition,  the  right  of  the 
mortgagees  should  only  extend  to  lands  co- 
terteiDOus  with  road  constructed— not  at  the 
time  of  the  bieacb  of  condition,  not  at  the  time 
of  attempted  forfeiture  by  the  United  States, 
but  at  the  time  of  the  foreclosure  of  said  mort- 
gage-. 

It  is  surely  a  reasonable  contention,  that  if 
by  the  terms  of  the  original  act  an  absolute 
forfeiture  of  the  grant  was  to  be  the  conse- 
quence of  a  breach  of  condition,  and  if  it  had 
been  the  intention  of  Congress,  while  granting 
subsequent  authority  to  mortgage  the  grant, 
to  limit  the  right  of  mortgagees  to  lands  ap- 
pertainiog  to  road  construct^  at  date  of  the 
breach,  or  at  date  of  forfeiture.  Congress  would 
have  said  so  in  apt  terms.  It  would  not  have 
left  room  for  doubt  as  to  its  intent. 

It  is  reasoned,  that  the  concluding  words  of 
this  1871  act  must  be  treated  as  surplusage,  or 
be  construed  as  they  read,  "at  the  time  of  for- 
feiture by  the  United  States/'  instead  of  "at 
the  time  of  the  foreclosure  of  said  mortgage." 

It  is.  however,  obvious  that  if  those  conclud- 
ing words  of  the  law  of  1871  are  treated  as 
surplusage,  then  that  entire  act  must  equally 
be  treated  as  surplusage. 

Tbis  follows,  for  the  reason  that,  if  those 
concluding  words  do  not  take  on  their  le^^al 
meaning,  the  whole  act  is  meaningless;  it  has 
effected  nothing  that  did  not  quite  as  plainly 
and  lawfully  exist  before  it  was  enacted. 

Construction  of  the  road  was  the  objective 
point  of  legislation.  Termination  of  ihe  en- 
terprise WAS  not  contemplated. 

Therefore  Congress,  1^  this  act  of  1871,  in- 
tentionally legislated,  first,  to  condone  all 
past  default,  the  language  used  being  'that  if 
the  com  pan  V  shall  hereafter  suffer  any  breach 
of  the  conditions"*  etc.;  second,  to  entirely 
change  the  conditions  of  the  legislative  con- 
tract so  as  to  subordinate  the  reserved  power 
of  the  government  to  the  rights  of  the  mort- 
gagees. The  words  "at  the  time  of  reentry 
upon  conditions  broken"  were  purposely 
stricken  from  the  meaning  of  the  contract,  ancl 
In  lieu  thereof  were  inserted  the  equally  plain 
but  essentially  variant  words  "at  the  time  of 
Uie  foreclosure  of  the  mortgage." 

This  was  in  harmony  with  the  previous  le^s- 
lation  of  Congress  at  to  the  Union  Pacific 
Railroad  and  its  branches  under  the  acts  of  1862 
tnd  1864. 

Yet  by  §  10  of  the  act  of  July  2,  1864.  Con- 
gress authorized  the  company  to  secure  its  own 
bonds  by  a  first  mortgage,  and  made  the 
government  lien  a  second  mortgage.  And 
whilst  the  authority  to  so  mortgage  was  to  be 
exercised  "on  the  completion  of  each  section  of 
•aid  road,"  yet  that  expressly  waived  ;7ty>  fan  to 
the  forfeiture  of  the  "whole  of  all  of  said  rail- 
roads" etc. 

Whilst  authorixiog  the  company  to  mort- 
nge  all  its  property,  earned  and  unearned. 
Congress  protected  the  United  States  and  the 
oompany,  in  event  of  foreclosure,  by  limiting 
fa  that  contingency  the  rights  of  the  mort- 

Eigees  to  the  then  earned  lands,  thus  preserv- 
ff  the  unearned  lands  as  a  basis  for  capital 
wub  which  to  complete  the  road. 


Aldridge  v.  WUUams,  44  U.  8.  8  How.  24 
(11:476). 

A  trust  will  never  be  permitted  to  fail  or  be 
defeated  by  the  refusal  or  omiarion  of  a  trustee 
to  execute  a  power  which  has  been  so  given  that 
it  should  and  can  be  exercised. 

2  Story,  Eq.  976  etseg.;  1  Perry,  Tr.  320. 

The  assQmed  difficulties  in  the  true  construe- 
tion  of  this  law  will  disappear  so  as  to  har- 
monize all  of  its  parts  with  preceding  legisla- 
tion, if  construction  does  not  pro<%ed  upon  the 
ancient  basis  of  a  technical  common-law  con- 
dition, but  rather  upon  the  modem  doctrine  of 
a  trust  coupled  with  the  grant. 

Sugden.  Powers,  122. 

The  legal  title  once  vested  under  the  act  of 
Julj  27,  1866,  cannot  be  devested  by  mere 
legislative  declaration,  contaifiins  no  provision 
for  any  iudicial  inquiry  into  tSe  facts  upon 
which  it  is  founded  and  extending  to  the  gran- 
tee no  opportunity  of  urging  any  equitable  or 
other  consideration  bv  reason  of  which  the 
breach  of  condition  might  be  excuied,  or  the 
condition  itself  be  discharged. 

The  act  of  1886  is  a  naked  declaration  of 
forfeiture  and  a  legislative  restoration  of  the 
lands  to  the  public  domain.  It  contains  no 
recital  of  breach  of  condition.  It  alleges  no 
failure  of  performance  upon  the  part  of  the 
grantee.  It  provides  for  no  judicial  inquiry 
into  alleged  facts  of  failure  to  perform,  nor  the 
legal  effect  thereof,  nor  offsets  thereto.  It  au- 
thorizes no  subsequent  proceedings  of  any  kind 
to  effect  a  forfeiture  or  to  extend  a  hearing  to 
the  parties  in  interest  It  contains  no  suggest 
tion  of  any  purpose  of  devoting  the  lands  to 
the  completion  of  the  road  in  some  other  way, 
or  even  through  some  other  agency.  There  la 
no  provision  protecting  the  vested  rights  of  the 
mortgagees,  nor  making  the  proposed  restora- 
tion of  the  lands  subiect  to  their  possible  righta. 
The  law  simply  declares  forfeiture  and  requires 
an  immediate  restoration  of  the  lands  to  the 
public  domain.  It  seeks  by  legislati  ve  declara- 
tion to  devest  the  outstanding  fee-simple  title. 
and  by  mere  force  of  the  statute  to  reinvest 
that  title  absolutely  in  the  United  SUtes. 

The  power  of  the  United  States  to  take  these 
lands  from  the  railroad  company  and  apply 
them  in  some  other  way  or  through  some  other 
agency  to  the  construction  of  the  "continuous'^ 
highway  provided  for  by  the  act  of  1866  may 
not  b?  seriously  challenged,  but  the  forfeiture 
act  of  1886  does  not  even  pretend  to  do  that. 
It  simply  restores  the  lands  to  the  public  do- 
main, and  thereby  subjects  them  to  sale  and 
entry  under  the  general  public  land  laws. 
Where  then,  as  in  this  case,  the  United  States 
patents  them  off  to  an  individual  entryman,  it 
is  manifest  they  cannot  be  applied  to  the  pur- 
pose to  which  they  were  thus  originally  dedi- 
cated, eta ,  the  final  completed  construction  ef 
this  "continuous"  national  and  governmental 
highway  under  the  contract  of  the  United 
States  to  deyote  them  to  that  purpose  and  no 
other. 

A  mere  legislative  declaration  is  not  valid  so 
as  to  effectuate  that  purpose;  it  operates  simply 
as  an  announcement  of  the  kgislative  will  to 
assert  the  reserved  rights  of  the  govemmeat; 
but  some  proceeding,  which  shall  have  a  sesa- 
blance  of  "doe  process  of  law,"  must  follow, 
to  determine  the  rightt  involved,  ^  as  to  cU- 
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▼est  the  title  of  the  grantee  and  to  reinvest  it 
Id  the  grantor. 

Upon  common-law  principles  it  would 
clearlj  be  incorapelent  for  the  government  10 
simply  legislate  the  title  granted  back  into 
itself,  without  some  method  being  provided 
for  determining  the  nature  and  effect  of  the  al- 
leged conditions  subsequent,  or  whether  same 
had  been  broken,  or  waived,  or  performance 
thereof  excused,  and  some  ascertainment  of 
the  lands  to  be  directly  affected. 

.The  government,  dealing  in  its  own  case  and 
with  its  own  contract,  stands  in  no  different 
attitude  from  an  individual.  The  individual 
mast  resort  to  some  appropriate  judicial  pro- 
ceeding to  support  his  claim  that  the  condi- 
tions of  his  contract  have  been  broken. 

3  Hamilton's  Works,  518,  519. 

And  where  this  court  has  heretofore  recog- 
nized the  power  to  proceed  by  direct  legislative 
declaration,  the  operation  of  that  right  has  uni- 
formly been  restricted  to  cases  where  the 
grantmg  act  in  express  terms  reserved  the  au- 
Uiority  to  so  declare  a  forfeiture. 

FarnsiDorth  v.  Minnetota  d  P.  B.  Co,  92  U. 
S.  66  (23:  535). 

It  truly  cannot  be  successfully  maintained 
that  such  express  authority  to  declare  a  legis- 
lative confiscation  of  the  grant  is  reserved  by 
the  terms  of  the  Atlantic  &  Pacific  act. 

For  these  several  reasons  we  submit  that  the 
act  of  July  6,  1886,  is  unconstitutional  and 
▼old.  It  is  not  that  "due  process  of  law" 
which  would  be  effectual  to  devest  the  legal 
title  of  the  railroad  company. 

The  legislation  of  Congress  pertaining  to  this 
rrant  should  be  construed  as  an  entirety.  It 
iboald  be  read  in  connection  with  contempo- 
raneous facts  and  having  due  relation  to  the  in- 
tended object  of  Congress  and  to  the  protec- 
tion guaranteed  to  those  who  advance  the 
moneys  for  construction  purposes.* 

For  nine  out  of  twelve  years  prescribed  for 
completion  by  the  company  no  engineering  or 
construction  party  could  operate  upon  500 
miles  of  the  prescribed  route  eastward  from 
New  Mexico  except  under  armed  ?uard;  and 
durine  much  of  that  time  it  would  have  re- 
quired a  large  force  of  the  United  States  army 
to  maintain  them  there. 
^The  company  did  not  abandon  the  project, 
but  struggled  on  against  the  appalling  difficul- 
ties confronting  it.  A  financial  panic  which 
paralyzed  all  railroad  building  in  the  west  for 
nve  years  magnified  and  multiplied  these. 
Neverthless.  wh^n  the  forfeiture  act  was 
passed,  the  company  had  built  and  in  opera- 
tion on  the  located  line  about  1,000  miles,  in 
two  separate  sections,  of  railroad  which  does 
not  pay,  and  never  will  pay,  until  the  original 
plan  is  carried  out. 

By  its  charter,  read  in  the  light  of  the  times 
when  it  was  made,  and  by  the  acts  of  the  gov- 
ernment then  and  afterwards,  the  company 
asks  that  its  rights  be  measured. 

By  the  express  words  of  that  charter  those 
rights  were  made  inviolable.  The  power  to 
alter,  amend,  or  repeal  the  act  is  only  to  be  ex- 
ercised *'with  due  regard  for  ;he  rights  of  the 
Atlantic  Sc  PHicific  Company."  Forfeiture  of 
ita  lands  without  inquiry  cannot  be  accom- 
plished without  a  complete  disregard  of  those 
rights. 

in  U.S. 


Messrs.  J.  M.  Dickinson,  Assistant  Attor- 
ney General,  and  Joseph  H,  Call,  Special 
United  StatesAttorney,  for  the  United  States, 
by  special  leave: 

The  United  States  had  a  right  to  forfeit  the 
land  grant  for  the  breach  of  these  conditions 
subsequent. 

Litt.  328-330;  Comyn,  Dig.  Condition,  A, 
2;  2  Wood,  Com.  Law,  Powell's  ed.  505, 
512  ei  seq.;  Wheeler  v.  Walker,  2  Conn.  201.  7 
Am.  Dec.  264;  Sharon  Iron  Co,  v.  Erie,  41  Pa. 
341;  Taylor  V.  Cedar  Rapids  d  St.  P.  R.  Co. 
25  Iowa,  371 ;  Attorney  General  v.  Merrimack 
Mfg.  Co,  14  Gray,  612;  Iladleyv.  Ilndley  Mfg. 
Co.  4  Gray,  145;  Rawson  v.  School  Dist.  No.  5, 
7  Allen,  128,  83  Am.  Dec.  670;  Caw  v.  Robei-t- 
son,  5  N.  Y.  125;  Pickle  v.  McKissick,  21  Pa. 
232;  Hooper  v.  Cummings,A^  Me.  359;  Chapin 
V.  School  Dist.  No.  f,  35  N.  H.  450;  Wiggin 
V.  Berry,  22  N.  H.  114;  Hayden  v.  Sioughton, 
5  Pick.  534;    Wright  v.  Tuttle,  4  Day,  326. 

Although  the  grant  to  the  Atlantic  &  Pacific 
Company  was  a  contract  as  well  as  a  law, 
there  was  no  breach  of  any  obligation  resting 
upon  the  government  which  deprived  it  of  the 
right  to  declare  a  forfeiture. 

Uavemcorth,  L.  cfe  O,  R.  Co,  v.  United  States, 
92 ,U.  S.  742  (28:  638);  Rutte  v.  Northern  P,  R. 
Co.U9\J.  8.  55(30:'.m). 

The  company  certainly  did  not  suffer  through 
not  being  able  to  identify  its  lands,  for  it 
promptly  put  mortgages  on  all  of  the  lands 
from  Albuquerque  to  Missouri,  its  central  divi- 
sion, as  early  as  1871,  although  it  never  built  a 
foot  of  road  between  Albuquerque  and  the  In- 
dian territory.  It  floated  bonds  on  its  entire 
road  agffregating  $30,000,000. 

To  support  the  contention  of  appellant  that 
the  government  lost  its  right  to  declare  a  for- 
feiture by  a  failure  to  survey,  the  case  of  Dacis 
V.  Oray,  83  U.  S.  16  Wall,  is  cited  and  a  pass- 
age from  page  230  (21 :  456)  is  quoted  as  conclu- 
sive of  the  question. 

That  was  a  case  in  equity.  This  is  a  suit  at 
law.  and  the  parties  are  the  Atlantic  &  Pacific 
Company  and  a  grantee  of  the  government. 
There  is  no  room  for  a  play  of  equitable  prin- 
ciples.    It  is  a  matter  siricti  juris. 

This  is  a  suit  at  law,  an  action  of  ejectment, 
a  trial  of  legal  title,  in  which  the  plaintiff  to 
prevail  must  show  a  good  legal  title. 

Though,  upon  the  authority  of  Schulenberg 
V.  Earriman,^  U.  S.  21  Wall.  44  (21: 551);  De- 
seretSalt  Co,  v.  Tarpey,  142  U.  S.  241  (35:  999); 
UniUd  States  v.  Southern  P.  R.  Co,  146  U.  S. 
595  (36: 1097).  and  other  cases.— the  title  to  the 
land  in  question  vested  In  the  Atlantic  &  Paci- 
fic Company  upon  the  filing  of  the  map  of  defi- 
nite location,  yet  this  title  was  subject  to  for- 
feiture for  breach  of  conditions  subsequent. 

This  case  emphatically  calls  for  the  applica- 
tion of  the  settled  rule  that  those  claiming 
rights  against  the  government  must  stand  upon 
express  provisions. 

Dubuque  <fc  P.  R.  Co,  n.  Litchfield,  64  U. 
8.  23  How.  88(16:  509);  T^avenwor'th,  L.  dt  Q, 
R,  Co.  V.  Vnited  States,  92  U.  8.  740  (28:  637); 
Coosato  Min.  Co.  y.  South  Carolina,  144  U. 
8.  562(36:542). 

While  it  is  now  elementary  law  in  railroad 
land  grants  that  the  title  passed  upon  filing  of 
map  of  definite  location,  it  was  not  sogeneiallj 
accepted  when  the  act  of  1871  was  pasted. 

775 


426-428 


SuPRBMB  Ck>nBT  ov  TUB  UirmD  Statba 


Oct.  Tbbm, 


The  doctrine  was  anooiiDced  for  the  first 
time  Id  1875  in  Leavenworth,  A.  ^  0,  R.  Co. 
▼.  United  StnUs,  92  D.  8.  741  (28:  637),  but 
was  not  called  fur.  It  was  repeated  in  1878  in 
Miswuri,  K.  dt  T.  R.  Co.  ▼.  Kamas  P.  R,  Co. 
97  U.  8.  496  (24: 109H).  The  question  was 
first  squarely  decided  as  a  lilifrated  joint  in 
18b2  in  Van  Wyek  ▼.  Enetats,  106  U.  8.  864 
<27:  202). 

The  act  was  entirely  for  the  benefit  of  the 
jailroad  company.  The  presumption  is  that  it 
prepared  the  act. 

SlideU  V.  Grandiean,  111  U.  8.  487  (28: 
829). 

The  forfeiture  act  of  1866  was  valid  and  for- 
feited tiie  righu  of  the  Atlantic  &  Pacific 
Company. 

UnitPd  Staten  v.  Repentigny,  72  U.  8. 6  Wall. 
211.  267  (18:  627,  645);  SchvUnherg  ▼.  Barri- 
man,  88  U.  S.  21  WhII.  44.  68  (22:  661.  6f)6); 
FamncoTth  ▼.  Minnesota  df  i\  R,  do,  9217.  8. 
49.  66  (28:  680.  685);  MeMicken  t.  United 
States,  97  11.  8.  204,  217  (24:947,961);  Van 
Wyck  ▼.  Enecali,  106  U.  8.  860,  868  (27:  201, 
20«». 

No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

While  the  value  of  the  land  involved  in  this 
case  is  small,  the  question  at  issue  between  the 
parties  affects  the  validity  of  the  entire  land 
grant  of  the  company  adjacent  to  and  coter- 
minous with  all  that  part  of  the  main  line  of 
the  road  not  completed  on  July  6,  1886.  The 
caf>e  turns  wholly  upon  the  validity  of  the  act 
of  that  date,  forfeiting  that  portion  of  the  land 
grant. 

Plaintiff  claims  in  this  connection  that  the 
act  WHS  invalid,  inasmuch  as  the  United  8iates 
bad  failed  to  perform  their  own  obligations  in 
two  particulars:  Fimt,  that  they  not  only  failed 
to  extinguish  the  Indian  title  to  lands  along 
the  prescribed  route  of  the  road,  but  had  since 
further  encumbered  the  grant  by  the  creation 
of  additional  Indian  reservations,  carved  out 
of  the  granted  lairds.  Second,  that  they  also 
lar^rely  failed  to  survey  the  lands  as  required 
by  the  6th  section,  although  repeatedly  urged 
and  requested  to  do  so  by  the  railroad  com- 
pany. 

1.  The  reserved  rights  of  the  United  States 
with  respect  to  this  land  grant  are  contained 
in  the  8th,  9th,  and  20th  sections  of  the  origi- 
nal act,  and  are  as  follows:  By  ^  8  the  grant 
WAS  made  subject  to  the  condition  that  the 
company  should  commence  work  within  two 
years  from  the  appn>val  of  the  act,  and  should 
complete  not  less  than  50  miles  a  year  after  the 
aerond  year,  and  should  complete  the  main  line 
427 ]of  •the  whole  road  by  July  4,  1878.  By 
§  9  a  ^'further  condition"  was  imposed:  that  if 
the  company  made  any  breach  of  the  condi- 
tions of  the  act,  and  allowed  the  same  to  con- 
tinue for  upwards  of  one  year,  the  United 
8tates  might  do  anything  which  might  be 
needful  and  necessary. to  secure  the  speedy 
completion  of  the  road.  And  by  g  20  the  gen- 
eral power,  was  reserved  to  Congress  to  alter, 
ameod.  or  repeal  the  act.  subject  only  to  a  due 
regard  for  the  rights  of  the  company. 

The  iMitition  of  the  plaintiff  is  that  the  rights 
of  the  United  Statea  were  fixed  and  limited  bj 
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g  9;  that  Congress  did  not  intend  that  the  grant 
should  ever  ne  forfeited,  but  that,  upon  a 
l\reach  of  any  of  the  conditions,  the  United 
Statea  could  only  take  steps  itself  to  insure  the 
speedy  completion  of  the  road. 

What  steps  the  government  could  take  in 
that  direction,  and  what  the  effects  of  its  ac- 
tion upon  the  land  grant  might  be,  it  is  diffi- 
cult to  decide.  It  would  seem  highly  inequi- 
table, however,  that  if  the  government  were 
compelled  to  go  on  and  complete  the  road  at 
its  own  expense  the  company  should  yet  be 
aule  to  retain  the  land  grant,  the  condition  of 
which  was  the  completion  of  the  road  at  ita 
expense.  The  act  makes  no  provision  what- 
ever for  the  disposition  of  the  land  grant  in 
this  contingency.  What  remedy  the  govern- 
ment would  have  had  in  case  it  bad  elected  it- 
self to  go  on  and  complete  the  foad  is  left  en- 
tirely to  conjecture.  Some  further  action  on 
the  part  of  Congress  would  seem  to  have  been 
necessary. 

Aside  from  this  difficulty*  however,  we  are 
clearly  of  opinion  that  Congress  intended  to 
impose  this  simply  as  a  ''further  condition," 
consequent  upon  a  breach  by  the  railroad  com- 
pany of  ita  stipulations,  and  to  reserve  to  the 
United  States  the  option  of  forfeiting  the  grant 
entirely,  or  of  taking  measures  to  insure  the 
speedy  completion  of  the  road.  This  further 
condition  was  obviously  intended  for  the  ben- 
efit of  the  government,  and  with  no  purpose 
of  merging  other  conditions,  or  of  superse<ting 
other  remedies  to  which  it  mieht  be  entitled. 
While,  by  the  act  of  July  27.  1866,  like  other 
similar  acts  passed  about  the  same  time,  it  was 
doubtlessJn tended  that  the  grant  should  oper- 
ate in  priss^n^i,  it  certainly  never  could  have 
been  contemplated  that.in  case  the  *com[428 
panv  took  nosteps  toward  the  completion  uf  the 
road,  the  government  could  not  forfeit  the 
grant,  and  could  resort  to  no  other  remedy 
than  building  the  road  itself.  It  certainly 
would  be  highly  inequitable  as  well  as  im- 
politic that  the  company  should  retain  the  land 
grant  and  do  nothing  toward  the  construction 
of  the  road,  or  that  the  lands  grantetl  should 
be  permanently  withdrawn  from  the  public 
domain.  A  more  reasonable  interpretation 
would  be  to  say  that  Congress  contemplated  a 
poMsibiJity  that  the  coniipany  might  proceed  in 
good  faith  with  the  construction  of  the  road, 
and  might  so  nearly  approach  its  oompletion 
that  it  would  be  for  the  best  interests  of  the 
government  to  go  on  itself  and  complete  it 
I  rather  than  to  insist  upon  an  entire  forfeiting 
'  of  the  grant  Even  if  ^  9  were  intended  aa  a 
limitation  upon  the  power  of  Congress,  which 
might  otherwise  be  inferred  from  g  8,  the 
power  reseryed  by  §  20  to  alter,  amend,  or  re- 
peal the  act,  except  so  far  as  Its  exercise  might 
interfere  with  the  just  rights  of  the  company, 
being  the  latest  expression  of  the  legislative 
will,  may  properly  be  oonstrued  to  dominate 
the  others. 

But  little  light  is  to  be  sained  in  the  eon* 
sideration  of  this  question  by  referring  to  the 
conditions  for  forfeiture  or  reinvestment  of 
title  under  other  railway  land  grant  adSi 
There  is  no  such  uniformity  in  the  terms  of 
their  conditions  subsequent  as  to  lead  as  tc 
give  any  different  construction  to  the  three 
sections  In  queation  than  such  aa  their  laa- 
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Siage  plaiolj  requires.  It  cannot  be  Rupposed 
at  Congress  intended  to  vest  a  title  in  tlie 
railway  company  to  tbis  enormous  grant  of 
lands  without  contemplating;  tbat  tbe  govern- 
ment might  in  some  way  reacquire  it  in  case 
of  a  failure  of  the  company  to  comply  with 
the  conditions  of  tbe  grant.  No  express  pro- 
▼ision  for  a  forfeiture  was  required  to  fix  tbe 
rights  of  tbe  government.  If  an  estate  be 
granted  upon  a  condition  subsequent,  no  ex- 
press words  of  forfeiture  or  reinvestiture  of 
Utle  are  necessary  to  authorize  tbe  grantor  to 
re-enter  in  case  of  a  breach  of  such  conditions. 
Stanley  v.  Coli^  72  U.  S.  5  Wall.  119  [18:5021; 
Mead  ▼.  Ballard,  74  U.  8.  7  Wall.  290  [19: 
19t»l;  Rudi  v.  Eoek  hland,  97  U.  8.  693  J24: 
1101]:  Hayden  ▼.  Stovghton,  6  Pick.  628;  Jack- 
mm  V.  AUen,  8  Cow.  220;  Gray  v.  Blanehard,  8 
429]Piclc.  284.  And  tbe  fact  tbat*Congre8S 
imposed  as  a  further  condition  the  right  to  com- 
plete tbe  road  itself  did  not  deprive  it  of  tbe 
power  of  resorting  to  other  remedies  to  which 
the  breach  of  such  conditions  entitled  it 

2.  As  to  the  proper  construction  of  tbe  act 
of  April  20.  1871.  This  act.  in  general  terms, 
authorized  the  railroad  companv  to  make  and 
issue  its  bonds  in  such  sums  as  it  pleased,  and 
to  mortgage  its  road,  etc..  to  secure  them, 
with  a  proviso  that  if  the  company  should 
thereafter  suffer  any  breach  of  the  conditions 
pf  its  act  of  organization,  the  rights  of  those 
claiming  under  tbe  mortgage  of  the  land  grant 
•hould  extend  only  to  so  much  thereof  as 
ahould  be  * 'coterminous  with  or  appertain  to 
that  part  of  said  road  which  shall  have  been 
constructed  at  the  time  of  tbe  foreclosure  of 
■aid  mortgage. "  Conceding  tbat.  with. respect 
to  the  rights  of  tbe  mortgagees,  at  least,  this 
act  was  a  condonation  of  the  breach  of  anv 
condition  which  had  previously  occurred,  it 
left  the  rights  of  tbe  government  unimpaired 
with  respect  to  any  breach  which  should  there- 
after occur,  and  expressly  limited  the  rights 
of  the  mortgagees  to  such  land  as  should  ap- 
pertain to  and  be  coterminous  with  the  com- 
pleted portion  of  tbe  road  at  tbe  time  of  tbe 
foreclosure.  It  is  insisted  by  tbe  plaintiff  tbat 
the  final  words  of  tbis  act  indicate  an  inten- 
tion on  the  part  of  Congress  to  extend  tbe  time 
for  the  construction  of  the  road  until  such 
time  as  tbe  mortgagees  might  see  fit  to  fore- 
close. But  we  do  not  so  read  it.  There  is 
nothing  in  the  act  evincing  an  intention  on 
the  part  of  Congress  to  waive  any  of  tbe  con- 
ditions of  tbe  act  of  1866,  except  so  far  as 
such  conditions  had  already  been  brokeu. 
Congress  doubtless  anticipated  that  tbe  mort- 
fage  mif^ht  be  foreclosed,  and  desiring  to  pro- 
vide against  the  possible  contingency  tbat  the 
mortgagees  might  claim  the  right  to  sell  the 
entire  land  grant  upon  tbe  foreclosure,  de- 
clared that  it  should  operate  only  upon  that 
part  of  the  grant  appertain ing  to  the  com- 

{dieted  portion.  If  there  were  any  ambiguity 
n  this  act  we  should  feel  bound,  upon  famil- 
iar principles,  to  give  the  government  the 
benefit  of  the  doubt.  Duhuqve  d  P.  R,  Co,  v. 
LUehfleld.  64  U.  8.  23  How.  66. 88  [16:500  509]; 
Leavenworth,  L.  <Ss  0.  R.  Co.  v.  United  Statee, 
W  U:6.  738.  740  [28: 684.  687];  Coosaw  Min.  Co. 
480]  V.  *8outh  Carolina,  144  U.  8.  550.  562 
(86:  537.  542].  But  in  our  view  there  is  no 
made  calling  for  the  application  of  tbis 
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rule,  as  the  intention  of  Congress  to  simply 
limit  tbe  remedy  of  the  mortgagees  seems  en- 
tirely clear.  The  original  act  being  silent 
upon  tbe  subject  of  mortgaging  the  grant, 
iliere  is  reason  to  suppose  tbat  Congress  pusoed 
the  act  for  the  purpose  of  resolving  any  doubts 
tbat  capitalists  may  have  entertained  with 
respect  to  such  power.  The  mortgagees, 
standing  in  the  place  of  the  mortgagor,  had 
no  greater  rights  than  it  bad,  and  must  be  held 
to  have  known  tbat  they  were  taking  an  es- 
tate which  was  defeasible  upon  condition 
broken.  It  cannot  be  supposea  that  Congress 
intended  to  postpone  indennitely,  or  until  the 
mortgagees  chose  to  foreclose,  any  remedy  it 
might  have  against  the  mortgagor  for  a  breach 
of  its  covenants.  The  plain  meaning  of  the 
proviso  is  to  permit  any  foreclosure  of  the 
mortgage  to  operate  only  upon  such  lands  as 
are  opposite  and  appurtenant  to  that  part  of 
tbe  road  which  should  be  constructed  at  the 
time  of  the  foreclosure,  but  not  to  extend  for 
a  day  the  time  within  which  the  road  should 
be  completed.  The  act  also  had  a  purpose  in 
its  assurance  to  mortgagees  tbat  no  forfeiture 
would  be  insisted  upon  for  conditions  already 
broken,  and  that  they  might  safely  advance 
their  money,  if  no  breach  should  thereafter 
occur.  Except  to  this  extent  there  was  no  in- 
tention by  this  act  to  alter,  amend,  or  repeal 
tbe  act  of  1866. 

8.  Coming  now  to  the  act  of  1886.  forfeiting 
the  grant,  it  is  claimed  in  the  first  place  tbat 
Congress  has  no  right  by  simple  act  to  forfeit 
a  title  already  vest^.  without  providing  for  a 
Judicial  inquiry  as  to  whether  there  has  been 
a  breach  of  a  condition  on  the  part  of  the 
grantee,  and  the  legal  effect  of  such  breach; 
and,  also,  whether  there  has  not  been  a  breach 
on  tbe  part  of  the  United  8tates  which  would 
estop  them  from  claiming  a  forfeiture.  There 
is  no  doubt  that,  where  an  estate  is  granted 
subject  to  a  condition  subsequent,  tbe  mere 
fact  that  there  has  been  a  breach  of  such  con- 
dition will  not  revest  the  title  in  tbe  grantor 
without  some  act  or  declaration  upon  his  part. 
Rueh  V.  Rock  Island,  97  U  8.  693  [24:  1101]. 
In  this  case  it  was  said  by  Mr.  Justice  8wayne 
that  "it  was  not  denied  by  the  plaintiff  tbut  the 
title  had  passed,  and  that  the  *e8tatehad[431 
vested  by  tbe  dedication.  If  the  conditions 
subsequent  were  broken,  that  did  not  ipeofaeto 
produce  a  reverter  of  the  title.  The  estate 
continued  in  full  force  until  the  proper  step 
was  taken  to  consummate  the  forfeiture.  This 
could  be  done  onlv  by  the  grantor  during  his 
lifetime,  and  after  his  death  by  those  in  privity 
of  blood  with  him."  In  the  case  of  a  private 
grant  tbis  is  ordinarily  done  by  re-entry  on 
tbe  part  of  the  grantor,  although,  as  was  said 
in  this  case,  "bringing  suit  for  the  premises 
by  tbe  proper  party  is  suflScient  to  authorize  a 
recovenr  without  actual  entry  or  a  previous 
demand  of  possession."  CoweU  v.  Colorado 
SpHngg  Co.  100  U.  8.  55  [25:  547];  AueUn  v. 
Cambridgeport,  21  Pick.  215;  Jackion  v.  Ory$- 
ler,  1  Johns.  Cas.  125;  Hoeford  ▼.  Ballard,  89 
N.  Y.  147;  Gruger  v.  MeLaury,  41  N.  Y.  219; 
ComeUvM  v.  Den^  Irine,  26  N.  J.  L.  876. 

But  where  the  grant  is  a  public  one,  this 
court  has  held,  in  a  series  of  cases,  tbat  the 
remedy  of  the  government  is  by  an  inquest  of 
office  or  office  round,  a  Judicial  proceeding  but 
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little  used  in  tbfs  couDtry,  or  by  a  legislative 
act  directing  the  possession  and  appropriation 
of  the  land. 

Blaclsstone  defines  an  inquest  of  office  as 
"an  inquiry  made  by  the  King's  officer,  bis 
sheriff,  coroner,  orescbeator,  tirtute  officii^  or 
by  writ  to  tbem  sent  for  that  purpose,  or  by 
commissioners  specially  appointed,  concerning 
any  matter  that  entitles  the  King  to  the  posses- 
sion of  lands  or  tenements,  goods  or  chattels. 
This  is  done  by  a  jury  of  no  determinate  num- 
ber, being  either  twelve,  or  less,  or  more. 
.  .  .  These  inquests  of  office  were  devised 
by  law,  as  an  authentic  means  to  give  the  King 
bis  right  by  solemn  matter  of  record,  without 
which  he,  m  general,  can  neither  take  nor  part 
from  anythine."    8  Bl.  Com.  258,  259. 

The  necessity  of  an  inquest  of  office  was  con- 
sidered by  this  court  at  an  early  day  in  two 
cases.  In  Smith  ▼.  Maryland,  10  U.  8.  6 
Cranch,  286  [8:  2251,  it  was  held  that,  by  the 
confiscation  act  of  Maryland,  passed  in  1780, 
before  the  adoption  of  the  Constitution,  inter- 
ests in  land  were  completely  devested  by  oper- 
ation of  law,  witbout  office  found.  The  va- 
lidity of  the  act  was  apparently  not  considered. 
432]  *The  case  of  Fairfax  v.  Hunter,  11  U. 
S.  7  Cranch,  608  [3: 458],  involved  the  title  to  a 
laree  tract  of  land  in  Virginia,  granted  to  Lord 
Fairfax.  The  lands  were  devised  by  will  to 
Denny  Fairfax,  a  British  subject,  who  never 
became  a  citizen  of  the  United  States,  but  al- 
ways resided  in  England,  and  was  an  alien 
enemy.  In  1789,  the  governor  of  the  com- 
monwealth of  Virginia  granted  the  lands  by 
patent  to  Hunter,  a  citizen  of  Virginia,  who 
entered  into  possession  prior  to  the  institution 
of  the  action.  It  was  the  opinion  of  the  court 
that  the  title  acquired  by  an  alien  by  purchase 
is  not  devested  until  ofiSce  found,  although  it 
was  contended  that  the  common  law  as  to  in- 
quests of  office  had  been  dispensed  with  by 
statute,  so  as  to  make  the  grant  to  Hunter 
complete  and  perfect.  As  to  this  point  Mr. 
Justice  Story  observed  (p.  622  [459]):  **We 
will  not  say  that  it  was  not  competent  for  the 
legislature  (supposing  no  treaty  in  the  way), 
by  a  special  act  to  have  vested  the  land  in  the 
commonwealth  without  an  inquest  of  office  for 
the  cause  of  alienage.  But  such  an  effect 
ought  not,  upon  principles  of  public  policy, 
to  be  presumed  upon  light  grounds;  that  an  in- 
quest of  office  should  be  made  in  cases  of  alien- 
age is  a  useful  and  important  restraint  upon 
public  proceedings.  ...  It  prevents  indi- 
viduals from  l&ing  harassed  by  numerous 
suits  introduced  by  litigious  grantees.  It  en- 
ables the  owner  to  contest  the  question  of  alien- 
age directly  by  a  traverse  of  the  office.  It  affords 
an  opportunity  for  the  public  to  know  the 
nature,  the  value,  and  the  extent  of  its  acquisi- 
tions, jpro  defectu  Jtaredii;  and  above  all  it  op- 
erates as  a  salutary  suppression  of  that  cor- 
rupt influence  which  the  avarice  of  speculation 
might  otherwise  urge  upon  the  legislature. 
The  common  law,  therefore,  ought  not  to  be 
deemed  to  be  repealed,  unless  the  language 
of  a  statute  be  clear  and  explicit  for  this 
purpose."  It  was  further  held  that  during 
the  war  the  lands  in  controversy  were  never, 
by  any  public  law,  vested  in  the  common- 
wealth. It  was  also  held  that  the  treaty  of 
1794  with  Qreat  Britain  completely  protected 
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and  confirmed  the  title  of  Denny  Fairfax.  Mr. 
Justice  Johnson,  dissenting,  was  of  opinion  that 
the  interest  acquired  by  Denny  Fairfax  un- 
der the  devise  was  a  mere  scintilla  juris,  and 
that  that  ^scintilla  was  extinguished  [433 
by  the  grant  of  the  state  vesting  the  tract  in 
Hunter;  that  it  was  competent  for  the  state  to 
assert  its  rights  over  an  alien's  property  by 
other  means  than  by  an  inquest  of  office;  thai 
in  Great  Britain,  in  the  case  of  treason,  an  in- 
quest of  office  had  been  expressly  dispensed 
with  by  the  statute  of  88  Hen.  VIII.  chap.  80, 
and  that  he  saw  no  reason  why  it  was  not  com- 
petent for  the  legislature  of  Virginia  to  do  the 
same. 

Subsequent  cases  in  this  court  have  asserted 
this  power  to  exist  beyond  any  controversy. 
As  was  said  in  United  States  v.  Repent igny,  73 
U.  S.  5  Wall.  211,  268  [18:  627,  646]:  ''The 
mode  of  asserting  or  of  assuming  the  forfeited 
grant  is  subject  to  the  legislative  authority  of 
the  government.  It  may  be  after  judicial  in- 
vestigation, or  by  taking  possession  directly, 
under  the  authority  of  the  government,  with- 
out these  preliminary  proceedings."  Practi- 
cally the  same  languaere  is  used  in  Schvlenherg 
V.  Harriman,  88  U.  S.  21  Wall.  44.  63  [2'4:  551,- 
5551.  In  Farnsxcorth  v.  Minnesota  d  P,  B,  Cq, 
92  tJ.  8.  49,  66  [23:  530,  535 j,  we  said:  *<A 
forfeiture  by  the  state  of  an  interest  in  lands 
and  connected  franchises,  granted  for  the  con^ 
struction  of  a  public  work,  may  be  declared 
for  non-compliance  with  the  conditions  an- 
nexed to  their  grantor  to  their  possession  when 
the  forfeiture  is  provided  by  statute,  without 
judicial  proceedings  to  ascertain  and  deter- 
mine the  failure  of  the  grantee  to  perform  the 
conditions.  Such  mode  of  ascertainment  and 
determination— that  is,  by  judicial  proceedings 
—is  attended  with  many  conveniences  and  ad- 
vantages over  any  other  mode,  as  it  establishes 
as  matter  of  record,  importing  verity  against 
the  grantee,  the  facts  upon  which  the  forfeit- 
ure depends,  and  thus  avoids  uncertainty  in 
titles  and  consequent  litigation.  But  that 
mode  is  not  essential  to  the  devestiture  of  the 
interest  where  the  grant  is  for  the  accomplish- 
ment of  an  object  in  which  the  public  is  con- 
cerned, and  is  made  by  a  law  which  expressly 
provides  for  the  forfeiture  when  that  object  m 
not  accomplished.  Where  land  and  franchises 
are  thus  held,  any  public  assertion  by  legisla- 
tive act  of  the  ownership  of  the  state,  after  de- 
fault of  the  grantee — such  as  an  act  resuming 
control  of  them  and  appropriating  them  to 
particular  uses,  or  granting  them  *to  [434 
others  to  carry  out  the  oiiginal  object — will  be 
equally  effectual  and  operative." 

These  cases  were  all  quoted  with  approval, 
and  the  doctrine  reasserted  in  MeMicken  ▼. 
United  States,  97  U.  8.  204.  217  [24:  947,  9581; 
Van  Wyck  ▼.  KnetaU,  106  U.  S.  860,  868  [27: 
201,  204]. 

These  cases  are  not  put  upon  the  ground  that 
the  United  States  reserved  the  right  to  declare 
a  forfeiture,  or  even  provided  expressly  for  a 
reversion  of  title  in  case  of  a  breach,  but  upon 
the  general  ground  that  the  government  was 
vested  with  the  same  right  as  a  private  grantor, 
upon  breach  of  a  condition  subsequent,  though 
such  right  was,  from  the  necessities  of  the  case, 
to  be  exercised  in  a  somewhat  different  man- 
ner, vtf.,  by  legislative  act  instead  of  re-entry. 
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But  while  we  think  the  practire  of  forfeiting 
br  legislative  act  is  too  well  settled  to  be  now 
disturbed,  we  do  not  wish  to  be  understood  as 
Mjing  that  this  power  maybe  aibitrarily  exer- 
cised, or  that  the  grantee  may  not  set  up  in  de- 
fense any  facts  which  be  might  lay  before  a 
Jury  in  a  judicial  inquisition.  It  would  com- 
port neither  with  the  dignity  of  the  govern- 
ment, nor  with  the  constitutional  rights  of  the 
grantee,  to  hold  that  the  government  bv  an  ar- 
bitrary act  might  devest  tbe  latter  of  his  title 
when  there  had  been  no  breach  of  the  condi- 
tions subsequent,  or  when  the  government 
itself  had  been  manifestly  in  default  in  the  per- 
formance of  its  stimulations.  The  inquiry  in 
each  case  is  a  judicial  one,  whether  there'has 
been,  upon  either  side,  a  failure  to  perform, 
and  it  makes  but  little  practical  difference 
whether  such  inquiry  precedes  or  follows  the 
re-entry  or  act  of  forfeiture. 

The  charge,  in  this  connection.  Is  that  the 
ffovemment  not  only  failed  in  its  legal  obllga- 
Hon  toeztinffuish  tbe  Indian  titles  and  to  sur- 
vey the  lanos,  but,  upon  the  contrary,  has  still 
further  burdened  these  titles  with  the  very 
cloud  it  stipulated  to  remove  by  additional 
reservations  in  favor  of  the  Indians.  The 
main  contest  in  the  case  has  been  upon  this 
point  In  locating  the  road  between  Spring- 
field, in  Missouri,  and  Albuquerque,  in  New 
Mexico,  the  most  direct  route  lay,  for  850 
miles,  through  the  Indian  territory.  To  de- 
termine whether  the  government  has  been  dere 
43ff]licl  in  this  particular,  it  is  ^necessary  to 
compare  the  several  sections  of  the  act  to  ascer- 
tain exactly  what  the  grant  covered,  and  to 
what  extent  the  legal  rights  of  the  grantee 
were  impaired  bv  tbe  nonaction  of  the  govern- 
ment. By  the  8d  section  of  the  act  a  grant 
was  made  of  20  sections  per  mile  on  each  side 
of  the  line  through  the  ierritorifs,  and  10  sec- 
tions per  mile  through  the  states,  subject  to 
tbe  conditions  that  "whenever,  on  tbe  line 
thereof,  the  United  States  shall  have  full  title 
not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  irom  pre-emption  or  other 
claims  or  rights,  at  the  time  tbe  line  of  said 
road  is  designated  by  a  plat  thereof,  filed  in  the 
ofl9ce  of  the  Commissioner  of  tbe  General  Land 
Office,  and  whenever,  prior  to  said  time,  any 
of  said  sections  or  part  of  sections  shall  have 
been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by 
saia  company  in  lieu  thereof."  If  the  grant 
stood  upon  this  language  alone,  there  could  be 
no  doubt  that,  as  the  lands  in  the  Indian  terri- 
tory had  been  set  apart  for  the  sole  use  and  oc- 
cupation of  various  Indian  tribes,  they  were 
reserved  lands  within  the  meaning  of  that  sec- 
tion. LeatentDorth,  L,  ^  O,  R,  Co,  ▼.  United 
StaieM,  92  U.  8.  738  [28:  6841.  It  was  held  in 
this  case  that  a  grant  of  lands,  in  similar  terms 
to  the  one  under  consideration,  did  not  apply 
to- lands  which  had  been  reserved  to  the  Osage 
tribe  of  Indians  within  the  state  of  Kansas, 
whether  the  Indian  right  were  extinguished  be- 
fore or  after  the  definite  location  of  the  route. 
See  also  Kansas  P.  R.  Co.  v.  Dunmeyfr,  118 
U.  8.  629  [28:  11221;  Bardon  v.  Northern  P. 
R  Co,  145  U.  8.  685  [36:  806]. 

Indeed,  it  is  open  to  serious  doubt  whether 
that  large  tract  of  land,  known  distinctively  as 
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the  Indian  territory,  is  a  territory  of  the  United 
States  within  tbe  meaning  of  the  act.  While, 
for  certain  purposes,  such,  for  instance,  as  tbe 
enforcement  of  tbe  criminal  and  internal  reve- 
nue laws,  it  has  been  recognized  as  such,  and 
within  the  jurisdiction  of  tbe  United  States 
(UfUted  State$  v.  Rofiers,  45  D.  S.  4  How.  567 
[11:1105];  S07ilb.  Paper*  &  Tobacco  y.  United 
States  V'TJie  Cherokee  Tobacco")  78  U.  8.  11 
Wall.  616  [20:  227]),  a  reference  to  some  of  the 
treaties  under  which  it  is  held  by  the  Indians, 
indicates  that  it  stands  in  an  entirely  different 
relation  to  the  United  States  from  *other[436 
territories,  and  that  for  most  purposes  it  is  to  be 
considered  as  an  independent  country.  Thus, 
in  the  treaty  of  December  29,  1885  (7  Slat,  at 
L.  478),  with  the  Cherokees,  whereby  tbe 
United  States  granted  and  conveyed  by  patent 
to  tbe  Cherokees  a  portion  of  this  territorv,  the 
United  States,  in  article  6,  covenanted  and 
agreed  that  the  land  ceded  to  the  Cherokees 
should  'in  no  future  time,  without  their  con- 
sent, be  included  within  the  territorial  limits 
or  jurisdiction  of  any  state  or  territory;" 
and  by  further  treaty  of  August  6,  1846(9 
Stat  at  L.  871),  provided  (art  1)  'that  tbe  lands 
now  occupied  by  the  Cherokee  Nation  shall  be 
secured  to  the  whole  Cherokee  people  for  their 
common  use  and  benefit,  and  a  patent  shall  be 
issued  for  the  same."  So,  too,  by  treaty  with 
the  Cboctaws  of  September  27, 1830  (7  Stat,  at 
L.  883),  granting  a  portion  of  the  Indian  terri- 
tory to  them,  tbe  United  States  (art  4)  secured 
to  "the  '*Choctaw  Nation  of  Red  People  the 
jurisdiction  and  government  of  all  the  persons 
and  property  that  may  be  within  their  limits 
west,  so  that  no  territory  or  state  shall  ever 
have  a  riirht  to  pass  laws  for  the  government 
of  the  Choctaw  Nation  of  Red  People  and 
their  descendants,  and  that  no  part  of  the  land 
granted  them  shall  ever  be  embraced  in  anv 
territory  or  state:  but  the  United  States  shall 
forever  secure  said  Choctaw  Nation  from  and 
against  all  laws  except  such  as  from  time  to 
time  may  be  enacted  in  their  own  national 
councils,  not  inconsistent,"  etc  And  in  a 
treaty  of  March  24,  1832  (7  Stat  at  L.  866), 
with  tbe  Creeks  (art  14),  the  Creek  country 
west  of  the  Mississippi  was  solemnly  guaranteed 
to  these  Indians."  nor  shall  any  state  or  territory 
ever  have  a  right  to  pass  laws  for  the  govern- 
ment of  such  Indians,  but  they  shall  be  allowed 
to  govern  themselves,  so  far  as  may  be  com- 
patible with  the  general  jurisdiction  which 
Congress  may  think  proper  to  exercise  over 
them." 

Under  the  guaranties  of  these  and  other  sim- 
ilar treaties  the  Indians  have  proceeded  to  es- 
tablish and  carry  on  independent  governments 
of  their  own,  enacting  and  executing  their  own 
laws,  punishing  their  own  criminals,  appoint- 
ing th^r  own  oflScers,  raising  and  expending 
their  own  revenues.  Their  position,  as  early 
as  1856,  is  indicated  bv  the  following  extract 
*f  rom  the  opinion  of  this  court  in  United  [437 
States  V.  Cocte,  59  U.  8.  18  How.  100,  m  [16: 
299, 801  J: 

"A  question  has  been  suggested  whether 
the  Cherokee  people  should  be  considered  or 
treated  as  a  foreign  state  or  territory.  Tbe. 
fact  that  they  are  under  the  Constitution  of  the 
Union  and  subject  to  acts  of  Congress  regu- 
latiDg  trade  is  a  sufficient  answer  to  the  sugses- 
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tfon.  They  are  not  only  within  our  jurisdic- 
tion, hut  the  faith  of  the  nation  is  pledged  for 
their  protection.  In  some  respects  ihey  bear 
the  same  relation  to  the  Federal  government  as 
a  territory  did  in  its  second  grade  of  govern- 
ment under  the  ordinance  of  1787.  8uch  ter- 
ritory passed  its  own  laws,  subject  to  the  ap- 
proval of  Congress,  and  its  io  habitants  were 
subject  to  the  Constitution  and  acts  of  Con 

?;ress.  The  principal  difference  consists  in  the 
act  that  the  Cherokees  enact  their  own  laws, 
under  the  restriction  stated,  appoint  their  own 
officers,  and  pay  their  own  expenses.  This, 
however,  is  no  reasou  why  the  laws  and  pro- 
ceeds of  the  Cherokee  territory,  so  far  as  re- 
lates to  rights  claimed  under  them,  should  not 
be  placed  upon  the  same  footing  as  other  terri- 
tories in  the  Union.  It  is  not  a  foreign  but  a 
domestic  territory — a  territory  which  origi- 
nated under  our  Constitution  and  laws." 

Siriiilar  language  is  used  with  reference  to 
these  Indians  in  Ildden  v.  Joy,  84  U.  S.  17 
Wall.  211,  242  [21:  523,  634].  Under  these 
circurostHnces  it  could  scarcely  be  expected 
that  the  United  States  should  be  called  upon  to 
extinguish,  for  the  benefit  of  a  railroad  com- 
pany which  had  chosen  to  locate  its  route 
thiough  this  territory,  a  title  guaranteed  to 
the  Indians  by  solemn  treaties  and  which  had 
been  possessed  by  them  for  upwards  of  forty 
years  with  the  powers  of  an  almost  independ- 
ent government. 

The  terms  of  the  2d  section  of  the  land  grant 
act  indicate  that  nothing  of  this  kind  was  con- 
templated. The  United  States  did  not  agree  to 
extinguish  the  Indian  title  absolutely  but  only 
*'as  rapidly  as  may  be  consistent  with  public 
policy  and  the  welfare  of  the  Indians,  and 
only  by  their  voluntary  cession.**  Whether 
an  extinguishment  of  an  Indian  title  at  all  was 
consistent  with  public  policy  and  the  welfare 
of  the  Indians  could  only  be  determined  by 
43 8] Congress  or  the  executive  'officers  of  the 
government:  whether  it  could  be  obtained  by 
voluntary  cession  could  only  be  determined 
by  the  acts  of  the  Indians  themselves. 

In  Huttz  V.  Northern  P,  R.  (Jd.  119  U.  8.  65 
[80:  8301,  wherein  a  grant  to  the  Northern  Pa- 
cific Railroad,  with  a  similar  provision  for  the 
extinguishment  of  Indian  titles,  was  under 
consideration,  it  was  held  that,  under  the  prin- 
cipal treaties  applicable  to  that  case,  the  grant 
operated  to  convey  the  fee  to  the  company, 
subject  to  the  right  of  occupancy  by  the  In- 
dians, but  that  the  right  of  the  Indians  could 
not  be  interfered  with  or  determined,  except 
by  the  United  States:  that  no  private  individual 
could  invade  it,  and  the  manner,  time,  and 
conditions  of  its  extinguishment  were  matters 
■olely  for  the  consideration  of  the  government, 
and  were  not  open  to  contestation  in  the  iu- 
dicinl  tribunals.  It  appeared  in  that  case  that 
the  United  States  had  full  title  to  the  lands, 
■ubject  to  a  mere  right  of  occupancy  on  the 
part  of  the  Indians. 

With  respect  to  the  power  of  the  United 
Stales  to  extinguish  the  Indian  titles,  it  was 
observed  in  Ikeclier  v.  Wetherby,  95  U.  8.  617, 
625  [24:  440.  441]:  "  It  is  to  be  presumed  that 
in  this  mutter  the  United  Stales  would  be  gov- 
erned by  such  cnnHiderntions  of  justice  as 
would  control  a  Christian  people  in  their  treat- 
ment of  ao  ignorant  and  dependent  race.    Be 
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that  as  it  may.  the  propriety  or  justice  of  their 
action  toward  the  Indians  with  respect  to  their 
lands  is  a  question  of  governmental  policy, 
and  is  not  a  matter  open  to  discussion  in  a 
controversy  between  third  parties,  neither  of 
whom  derives  title  from  the  Indians.*' 

The  railroad  company  was  in  no  position  to 
insist  that  the  government  should  extinguish 
these  titles,  at  least  without  affirmatively  prov- 
ing that  the  Indians  were  willing  to  make  the 
cession,  and  that  it  was  consistent  with  public 
policy  and  their  own  general  welfare  to  per- 
mit them  to  do  so.  It  made  the  government 
its  arbiter  in  this  particular.  Indeed,  it  is 
doubtful  if  the  engagement  of  the  government 
amounted  to  anything  more  than  an  expression 
of  its  willingness  to  assist  the  company  in  ac- 
quiring Indian  titles,  if  the  company  could 
persuade  the  Indians  to  relinquish  such  litlos, 
and  the  government  *considered  it  con-[43l> 
sonant  with  their  welfare  to  do  so.  The  biipulii- 
tion  should  be  read  in  connection  with  the  17th 
section  of  the  act  which  authorized  the 
company  to  accept  grants  from  "any  Indian 
tribe  or  nation  throuuh  whose  reservation  the 
road  herein  provided  for  may  pass,"  provided 
that  any  such  grant  or  donation,  power,  aid,  or 
assistance  from  any  Indian  tribe  or  nation 
should  be  subject  to  the  approval  of  the  Pres- 
ident of  the  Uuited  States.  This  proviso  is 
obviously  inconsistent  with  any  general  under- 
taking on  the  part  of  the  government  to  extin- 
guish all  Indian  titles.  That  it  required  the 
United  States  absolutely  and  at  all  hazards  to 
extinguish  such  titles,  and  to  take  from  the 
Indians  a  strip  of  land  40  miles  in  width 
through  the  entire  territory,  and  open  it  to  set- 
tlement, is  not  only  inconsistent  with  their 
treaties  and  with  their  agreement  with  the 
company,  but  one  which  involved  a  grave  dis- 
turbance, if  not  practically  the  upsetting  of  a 
long-established  Indian  government.  In  fact. 
Congress  promised  nothing  in  this  particular 
from  which  the  company  could  claim  a  leg^l 
breach  of  their  agreement,  without  at  least 
showing  that  the  Indians  were  willing  to  cede 
that  portion  of  their  territory,  and  that  public 
policy  and  their  own  welfare  required  this  to 
be  done. 

Plaintiff  admits  that  there  was  a  reserved 
discretion  in  the  government  as  to  the  circum- 
stances under  which  the  Indian  titles  should 
be  extinguished,  but  insists  that,  so  long  aa 
that  discretion  was  exercised  and  performance 
withheld,  the  government  was  in  no  position 
to  assert  a  right  of  forfeiture — ^in  other  words, 
that  so  long  as  fulfilment  by  the  company  re- 
mained impossible,  by  reason  of  the  failure  of 
the  government  to  keep  its  promises,  no  mat- 
ter for  what  reason,  the  power  to  insist  upon 
performance  by  the  railroad  was  postponed. 
We  consider  this  construction  of  the  compact 
unsound.  The  railroad  company  took  ita 
chances  with  the  government  in  this  particu- 
lar. The  latter  might  not  deem  it  sound  pol- 
icy or  for  the  welfare  of  the  Indians  to  extin- 
guish their  title,  or  it  might  not  procure  their 
assent.  Under  neither  contingency  would  the 
company  have  the  right  to  complain  nor  to  set 
up  this  nonperformance  as  a  deiense  to  its  own 
failure  to  build  *the  road.  Knowing  the[440 
title  under  which  the  Indians  held  this  territory, 
the  company  should,  when  it  contemplated  the 
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construction  pf  t]ie  road,  have  obtained  some 
positive  assurances  from  the  Indians  that  they 
would  permit  ibe  road  to  be  l)uiU.  It  seems 
that  by  treaties  made  in  1866  with  the  Semi- 
noles.  the  Choctaws  and  Chicl^asaws,  the 
Creeks,  the  Delawares,  and  the  Cherokees  (14 
Stat,  at  L.  755-799).  provision  was  made  for  a 
right  of  way  for  certain  railways  from  north 
to  south,  and  from  eat^t  to  west,  through  the 
Indian  territory;  but  the  very  fact  that  these 
treaties  made  no  provision  for  a  grant  of  lands 
to  the  railways  through  this  territory  as  ap- 
purtenant to  their  line  of  road  was  notice  to 
the  companies  that  no  such  grant  was  contem- 
plated. Indeed,  these  very  treaties  made  ad- 
ditional provisions  for  the  exercise  of  legisla- 
tive power  by  the  several  Indian  nations,  and 
contained  additional  guaranties  for  their  legis- 
lative independence  and  self-fi^overnment — 
guaranties  quite  inconsistent  with  a  srant  to 
the  railway  of  alternate  sections  of  land  40 
miles  in  width,  and  the  opening  of  the  other 
alternate  sections  to  purchase  as  public  lands. 
All  of  these  treaties  were  entered  into  prior  to 
the  land  grant  act  of  July  21,  1866.  and  both 
parties  must  havehad  them  in  view  at  that  time. 

4.  The  defense  that  other  reservations  were 
made  to  these  Indians  after  this  act  was  passed 
stands  upon  a  somewhat  different  basis.  8o 
far  as  these  Indian  reservations  were  in  the 
Indian  territory  they  are  immaterial,  since  we 
have  already  held  that  lands  in  that  territory 
did  not  pass,  and  it  could  make  no  difference 
whether  they  were  reserved  for  one  tribe  or 
another.  Of  the  reservations  in  New  Mexico 
and  Arizona  most  of  them  were  made  after 
July  4, 1878.  the  time  fixed  for  the  completion 
of  the  road,  and  at  a  time  when  the  govern- 
ment had  a  right  to  declare  the  grant  forfeited. 
All  these  reservations,  too,  were  made  oppo- 
site portions  of  the  road  which  were  actually 
built,  and  cannot  be  made  available  as  an  ex- 
cuse for  not  completing  the  other  portions. 
None  of  them  seem  to  affect  in  any  way  the 
lands  coterminous  with  the  unconstructed  por- 
tion. There  was  no  restriction  upon  the  right 
of  the  government  to  dispose  of  public  lands 
441]in  any  way*it  saw  fit  prior  to  the  fllingof 
the  map  of  definite  location;  and  if  it  assumed 
to  dispose  of  lands  within  the  grant,  after  the 
rights  of  the  railroad  company  had  attached, 
such  action  might  be  void,  but  it  would  be  no 
answer  to  the  obligation  of  the  company  to 
complete  its  road  within  the  stipulated  time. 
Some  of  these  reservations,  too,  were  made  in 
pursuance  of  treaties  made  with  the  Indians 
prior  to  the  land  grant  act,  and  were  appar- 
ently made  in  pursuance  of  a  plan  to  coufine 
the  Indians  within  designated  boundaries  of 
territories  previously  occupied  by  them.  These 
reservations  did  not  seem  to  have  seriously  in- 
terfered with  the  company  in  the  prosecution  of 
its  work,  or,  with  the  exception  of  those  in  the 
Indian  territory,  to  have  been  seriouslv  insisted 
upon  as  an  answer  to  the  proposed  forfeiture 
of  its  land  ^rant. 

5.  It  is  finally  cootended  that  the  govern- 


ment  failed  to  fulfil  its  obligation  to  survey 
the  lands,  and  that  this  was  a  condition  prece- 
dent to  its  right  to  declare  a  forfeiture.  This 
obligation  is  contained  in  the  6th  section  in 
the  following  language:  **  That  the  President 
of  the  United  States  shall  cause  the  lands  to 
be  surveyed  for  40  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road,  after  the 
general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said 
railroad."  Evidently  the  failure  to  do  this 
did  not  prevent  the  company  from  realizing 
the  full  value  of  the  land  granted  by  mort- 
gaging the  road,  and  it  is  open  to  doubt 
whether  it  could,  under  any  circumstances, 
be  insisted  upon  as  a  defense  to  the  forfeiture. 
It  is  true  that  the  railroad  company  offered  to 
furnish  the  money  for  such  surveys,  and  that 
the  United  States  refused  to  accept  it;  but 
such  offer  was  not  made  until  1881,  three  years 
after  the  time  stipulated  for  the  completion  of 
the  road,  and  at  a  time  when  the  government 
had  a  right  to  treat  the  land  grant  as  forfeited, 
although  the  act  of  forfeiture  was  not  passed 
for  five  years  thereafter. 

Upon  the  whole  it  does  not  seem  to  us  that 
Congress  exceeded  its  powers  in  forfeiting  this 
grant.  The  plaintiff  company  seems  to  have 
undertaken  its  great  enterprise  in  building  a 
transcontinental  railroad  without  adequate  ap- 
preciation of  the  *diflaculties  to  be  sur-  [442 
mounted, which  finally  caused  atotal  suspension 
of  its  work;  and  when,  in  1880,  after  the  panic 
of  1 873  had  spent  its  force,  it  resumed  operations, 
the  time  had  already  expired  for  the  comple- 
tion of  the  road,  and  it  was  only  by  the  inac- 
tion or  indulgence  of  Congress  that  it  was  per- 
mitted to  proceed.  So  far  as  the  road  was 
built  and  accepted  by  the  government  after 
that  time,  it  was  probably  entitled  to  receive 
its  appropriate  land  grant,  but  this  was  rather 
a  matter  of  favor  than  of  strict  right.  During 
this  long  period,  from  1871  to  186K),  it  should, 
under  its  charter,  have  constructed  at  least 
50  miles  per  year,  and  should  have  com- 
pleted the  whole  road  by  July  1,  1878.  But 
it  did  nothing.  After  this  long  inaction  of 
nine  years  and  its  practical  abandonment  of 
the  work,  the  company  was  not  in  a  position 
to  demand  of  the  government  a  strict  and  lit- 
eral performance  of  its  obligations  when  it 
had  so  completely  failed  to  meet  its  own. 
While  the  reservation  of  some  of  these  lands 
for  the  benefit  of  the  Indian  tribes  might  not 
have  been  consistent  with  its  obligations  to 
extinguish  Indian  titles,  if  the  company  had 
been  prosecuting  its  work  according  to  its  con- 
tract, we  do  not  think  that  it  is  entitled  to 
complain  that  the  government  did  not  deal 
with  it  precisely  as  if  it  lived  up  to  its  under- 
taking. 

27ie  judgment  of  the  court  below  muit  there- 
fore be  affirmed, 

♦ 

Mr.  Justice  Gray  was  not  present  at  the 
argument  and  took  no  part  in  the  decision  of 
this  case. 
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tfon.  They  are  not  only  within  our  jurisdic- 
tion, but  the  faith  of  the  nation  is  pledged  for 
their  prelection.  In  some  respects  ihey  bear 
the  same  relation  to  the  Federal  governnaentas 
a  territory  did  in  its  second  grade  of  govern- 
ment under  the  ordinance  of  1787.  Such  ter- 
ritory passed  its  own  laws,  subject  to  the  ap 
proval  of  Congress,  and  its  inbabitants  were 
subject  to  the  Constitution  and  acts  of  Con 

?;re8S.  The  principal  difference  consists  in  the 
act  that  the  Cherokees  enact  their  own  laws, 
under  the  restriction  stated,  appoint  their  own 
officers,  and  pay  their  own  expenses.  This, 
however,  is  no  reasou  why  the  laws  and  pro- 
ceeds of  the  Cherokee  territory,  so  far  as  re- 
lates to  rights  claimed  under  them,  should  not 
be  placed  upon  the  same  footing  as  other  terri- 
tories in  the  Union.  It  is  not  a  foreign  but  a 
domestic  territory — a  territory  which  origi- 
nated under  our  Constitution  and  laws." 

Similar  language  is  used  with  reference  to 
these  Indians  in  Jlolden  v.  Joy,  84  U.  S.  17 
Wall.  211,  242  [21:  523,  534].  Under  these 
circumstances  it  could  scarcely  be  expected 
that  the  United  States  should  be  called  upon  to 
extinguish,  for  the  benefit  of  a  railroad  com- 
pany which  had  chosen  to  locate  its  route 
thiough  this  territory,  a  title  guaranteed  to 
the  Indians  by  solemn  treaties  and  which  had 
been  possessed  by  them  for  upwards  of  forty 
years  with  the  powers  of  an  almost  independ- 
ent government. 

The  terms  of  the  2d  section  of  the  land  grant 
act  indicate  that  nothing  of  this  kind  was  con- 
templated. The  United  States  did  not  agree  to 
extinguish  the  Indian  title  absolutely  but  only 
*'as  rapidly  as  may  be  consistent  with  public 
policy  and  the  welfare  of  the  Indians,  and 
only  by  their  voluntary  cession."  Whether 
an  extinguishment  of  an  Indian  title  at  all  was 
consistent  with  public  policy  and  the  welfare 
of  the  Indians  could  only  be  determined  by 
i38]Congressor  the  executive  *officers  of  the 
government:  whether  it  could  be  obtained  by 
voluntary  cession  could  only  be  determined 
by  the  acts  of  the  Indians  themselves 

In  Hutu  V.  Northern  P,  R,  Co.  119  U.  S.  65 
[80:  3301.  wherein  a  grant  to  the  Northern  Pa- 
cific Railroad,  with  a  similar  provision  for  the 
extinguishment  of  Indian  titles,  was  under 
consideration,  it  was  held  that,  under  the  prin- 
cipal treaties  applicable  to  that  case,  the  grant 
operated  to  convey  the  fee  to  the  company, 
subject  to  the  right  of  occupancy  by  the  In- 
dians, but  that  the  right  of  the  Indians  could 
not  be  interfered  with  or  determined,  except 
by  the  United  States:  that  no  private  individual 
could  invade  it,  and  the  manner,  time,  and 
conditions  of  its  extinguishment  were  matters 
•olely  for  the  consideration  of  the  government, 
and  were  not  open  to  contestation  in  the  ju- 
dicial tribunals.  It  appeared  in  that  case  that 
the  United  States  had  full  title  to  the  lands, 
subject  to  a  mere  right  of  occupancy  on  the 
part  of  the  Indians. 

With  respect  to  the  power  of  the  United 
Slates  to  extinguish  the  Indian  titles,  it  was 
observed  in  DeecJter  v.  Wetherby,  95  U.  S.  517, 
525  [24:  440,  441]:  •*  It  is  to  be  presumed  that 
in  this  matter  the  United  Stales  would  be  gov- 
erned by  such  cnnHideraiinns  of  justice  as 
would  control  a  Christian  people  in  their  treat- 
ment of  an  ignorant  and  dependent  race.     Be 
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that  as  it  may,  the  propriety  or  justice  of  their 
action  toward  the  Indians  with  respect  to  their 
lands  is  a  question  of  governmental  policy, 
and  is  not  a  matter  open  to  discussion  in  a 
controversy  between  third  parties,  neither  of 
whom  derives  title  from  the  Indians.*' 

The  railroad  company  was  in  no  position  to 
insist  that  the  government  should  extinguish 
these  titles,  at  least  without  afiSrmattvely  prov- 
ing that  the  Indians  were  willing  to  make  the 
cession,  and  that  it  was  consistent  with  public 
policy  and  their  own  general  welfare  to  per- 
mit them  to  do  so.  It  made  the  government 
its  arbiter  in  this  particular.  Indeed,  it  is 
doubtful  if  the  engagement  of  the  government 
amounted  to  anything  more  than  an  expression 
of  its  willingness  to  assist  the  company  in  ac- 
quiring Indian  titles,  if  the  company  could 
persuade  the  Indians  to  relinquish  such  titlos, 
and  the  government  'considered  it  con-[43l> 
sonant  with  their  welfare  to  do  so.  The  siipuhi- 
tion  should  be  read  in  connection  with  the  17th 
section  of  the  act  which  authorized  the 
company  to  accept  grants  from  "any  Indian 
tribe  or  nation  through  whose  reservation  the 
road  herein  provided  for  may  pass,"  provided 
that  any  such  grant  or  donation,  power,  aid,  or 
assistance  from  any  Indian  tribe  or  nation 
should  be  subject  to  the  approval  of  the  Pres- 
ident of  the  Uuited  States.  This  proviso  ia 
obviously  inconsistent  with  any  general  under- 
taking on  the  part  of  the  jrovernment  to  extin- 
guish all  Indian  titles.  That  it  required  the 
United  States  absolutely  and  at  all  hazards  to 
extinguish  such  titles,  and  to  take  from  the 
Indians  a  strip  of  land  40  miles  in  width 
through  the  entire  territory,  and  open  it  to  set- 
tlement, is  not  only  inconsistent  with  their 
treaties  and  with  their  agreement  with  the 
company,  but  one  which  involved  a  grave  dis- 
turbance, if  not  practically  the  upsetting  of  a 
long-established  Indian  government.  In  fact. 
Congress  promised  nothing  in  this  particular 
from  which  the  company  could  claim  a  legal 
breach  of  their  agreement,  without  at  least 
showing  that  the  Indians  were  willing  to  cede 
that  portion  of  their  territory,  and  that  public 
policy  and  their  own  welfare  required  this  to 
be  done. 

Plaintiff  admits  that  there  was  a  reserved 
discretion  in  the  government  as  to  the  circum- 
stances under  which  the  Indian  titles  should 
be  extinguished,  but  insists  that,  so  long  as 
that  discretion  was  exercised  and  performance 
withheld,  the  government  was  in  no  position 
to  assert  a  right  of  forfeiture — ^in  other  words, 
that  so  long  as  fulfilment  by  the  company  re- 
mained impossible,  by  reason  of  the  failure  of 
the  government  to  keep  its  promises,  no  mat- 
ter for  what  reason,  the  power  to  insist  upon 
performance  by  the  railroad  was  postponed. 
We  consider  this  construction  of  the  compact 
unsound.  The  railroad  company  took  its 
chances  with  the  government  in  this  particu- 
lar. The  latter  might  not  deem  it  sound  pol- 
icy or  for  the  welfare  of  the  Indians  to  extin- 
guish their  title,  or  it  might  not  procure  their 
assent.  Under  neither  contingency  would  the 
company  have  the  right  to  complain  nor  to  set 
up  this  nonperformance  as  a  defense  to  its  own 
failure  to  build  *lhe  road.  Knowing  the[440 
title  under  which  Ihe  Indians  held  this  territory, 
the  company  should,  when  itcontepiiplated  tho 
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eoDBtructioD  pf  t)ie  road,  have  obtaioed  some 
poeitive  assurances  from  the  Indians  that  they 
would  permit  the  road  to  be  built.  It  seems 
that  by  treaties  made  in  186G  with  the  Semi- 
noles.  the  Choctaws  and  Chickasaws,  the 
Creeks,  the  Delawares,  and  the  Cberokees  (14 
Stat,  at  L.  755-799).  provision  was  made  for  a 
right  of  way  for  certain  railways  from  north 
to  south,  and  from  eaft  to  west,  through  the 
Indian  territory;  but  the  very  fact  that  these 
treaties  made  no  provision  for  a  grant  of  lands 
to  the  railways  through  this  territory  as  ap- 
purtenant to  their  line  of  road  was  notice  to 
the  companies  that  no  such  grant  was  contem- 
plated. Indeed,  these  very  treaties  made  ad- 
ditional provisions  for  the  exercise  of  legisla- 
tive power  by  the  several  Indian  nations,  and 
contained  additional  guaranties  for  their  legis- 
lative independence  and  self-government — 
guaranties  quite  inconsistent  with  a  grant  to 
the  railway  of  alternate  sections  of  land  40 
miles  in  width,  and  the  opening  of  the  other 
alternate  sections  to  purchase  as  public  lands. 
All  of  these  treaties  were  entered  into  prior  to 
the  land  grant  act  of  July  21,  1866.  and  both 
parti&s  must  have  had  them  in  view  at  that  time. 

4.  The  defense  that  other  reservations  were 
made  to  these  Indians  after  this  act  was  passed 
stands  upon  a  somewhat  different  basis.  So 
far  as  these  Indian  reservations  were  in  the 
Indian  territory  they  are  immaterial,  since  we 
have  already  held  that  lands  in  that  territory 
did  not  pass,  and  it  could  make  no  difference 
whether  they  were  reserved  for  one  tribe  or 
another.  Of  the  reservations  in  New  Mexico 
and  Arizona  most  of  them  were  made  after 
July  4, 1878,  the  time  fixed  for  the  completion 
of  the  road,  and  at  a  time  when  the  govern- 
ment had  a  right  to  declare  the  grant  forfeited. 
All  these  reservations,  too,  were  made  oppo- 
site portions  of  the  road  which  were  actually 
built,  and  cannot  be  made  available  as  an  ex- 
cuse for  not  completing  the  other  portions. 
None  of  them  seem  to  affect  in  any  way  the 
lands  coterminous  with  the  unconstructed  por- 
tion. There  was  no  restriction  upon  the  right 
of  the  eovernment  to  dispose  of  public  lands 
441  ]in  any  way  *it  saw  fit  prior  to  the  fllingof 
the  map  of  definite  location;  and  if  it  assumed 
to  dispose  of  lands  within  the  grant,  after  the 
rights  of  the  railroad  company  had  attached, 
such  action  might  be  void,  but  it  would  be  no 
answ'er  to  the  obligation  of  the  company  to 
complete  its  road  within  the  stipulated  time. 
Some  of  these  reservations,  too,  were  made  in 
pursuance  of  treaties  made  with  the  Indians 
prior  to  the  land  grant  act,  and  were  appar- 
ently made  in  pursuance  of  a  plan  to  cotifine 
the  Indians  within  designated  boundaries  of 
territories  previously  occupied  by  them.  These 
reservations  did  not  seem  to  have  seriously  in- 
terfered with  the  company  in  the  prosecution  of 
its  work,  or,  with  the  exception  of  those  in  the 
Indian  territory ,  to  have  been  seriously  insisted 
upon  as  an  answer  to  the  proposed  forfeiture 
or  its  land  grant. 

5.  It  is  finally  contended  that  the  govern- 


ment  failed  to  fulfil  its  obligation  to  survey 
the  lands,  and  that  this  was  a  condition  prece- 
dent to  its  right  to  declare  a  forfeiture.  This 
obligation  is  contained  in  the  6th  section  in 
the  following  language:  '*  That  the  President 
of  the  United  States  shall  cause  the  lands  to 
be  surveyed  for  40  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road,  after  the 
general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said 
railroad."  Evidently  the  failure  to  do  this 
did  not  prevent  the  company  from  realizing 
the  full  value  of  the  land  granted  by  mort- 
gaging the  road,  and  it  is  open  to  doubt 
whether  it  could,  under  any  circumstances, 
be  insisted  upon  as  a  defense  to  the  forfeiture. 
It  is  true  that  the  railroad  company  offered  to 
furnish  the  money  for  such  surveys,  and  that 
the  United  States  refused  to  accept  it;  but 
such  offer  was  not  made  until  1881,  three  years 
after  the  time  stipulated  for  the  completion  of 
the  road,  and  at  a  time  when  the  government 
had  a  right  to  treat  the  land  grant  as  forfeited, 
although  the  act  of  fon'eiture  was  not  passed 
for  five  years  thereafter. 

Upon  the  whole  it  does  not  seem  to  us  that 
Congress  exceeded  its  powers  in  forfeiting  this 
grant.  The  plaintiff  company  seems  to  have 
undertaken  its  great  enterprise  in  building  a 
transcontinental  railroad  without  adequate  ap- 
preciation of  the 'difficulties  to  be  sur-  [442 
mounted,  which  fin  ally  caused  a  total  suspension 
of  its  work;  and  when,  in  1880,  after  the  panic 
of  1878  had  spent  its  force,  it  resumed  operations, 
the  time  had  already  expired  for  the  comple- 
tion of  the  road,  and  it  was  only  by  the  inac- 
tion or  indulgence  of  Congress  that  it  was  per- 
mitted to  proceed.  So  far  as  the  road  was 
built  and  accepted  by  the  government  after 
that  time,  it  was  probably  entitled  to  receive 
its  appropriate  land  grant,  but  this  was  rather 
a  matter  of  favor  than  of  strict  right.  Durinc 
this  long  period,  from  1871  to  1880,  it  should, 
under  its  charter,  have  constructed  at  least 
50  miles  per  year,  and  should  have  com- 
pleted the  whole  road  by  July  1,  1878.  But 
it  did  nothing.  After  this  long  inaction  of 
nine  years  and  its  practical  abandonment  of 
the  work,  the  company  was  not  in  a  position 
to  demand  of  the  government  a  strict  and  lit- 
eral performance  of  its  obligations  when  it 
had  so  completely  failed  to  meet  its  own. 
While  the  reservation  of  some  of  these  lands 
for  the  benefit  of  the  Indian  tribes  might  not 
have  been  consistent  with  its  obligations  to 
extinguish  Indian  titles,  if  the  company  had 
been  prosecuting  its  work  according  to  its  con- 
tract, we  do  not  think  that  it  is  entitled  to 
complain  that  the  government  did  not  deal 
with  it  precisely  as  if  it  lived  up  to  its  under- 
taking. 

J7te  judgmerU  cf  the  court  below  mtui  th$r§' 
fore  be  affirmed, 

Mr.  Justice  Gray  was  not  present  at  the 
argument  and  took  no  part  in  the  decision  of 
thucase. 
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beloDglDg  to  said  baokiDg  association  and  to 
compromise  various  debts  due  to  said  baDking 
association,  and  did,  as  such  receiver,  institute 
in  this  honorable  court  suits  to  collect  monejrs 
due  said  banking  association,  all  of  which  said 
proceedings  and  suits  were  necessary  steps  in 
the  winding  up  of  the  affairs  of  said  defendant 
banking  association,  and,  as  such  receiver,  did 
in  every  way  and  as  provided  by  the  Revised 
Statutes  of  the  Unitea  States  and  the  amend- 
ments thereto  hold  himself  amenable  to  the 
orders  of  this  honorable  court;  and  your  ora- 
tor avers  that  the  jurisdiction  of  this  honor- 
able court  over  the  affairs  of  said  defendant 
banking  association  did  attach  on  the  21st  day 
of  February,  1889.  as  aforesaid,  and  that  the 
affairs  of  said  defendant  banking  association 
have  never  been  wound  up,  but  that  your 
orator  is  now  engaged  in  winding  up  the  anairs 
of  said  defendant  bankine  association,  and  that 
it  will  be  necessary  for  nim  to  bring  various 
suit!  to  collect  the  outstanding  assets  of  said 
association,  and,  among  others,  a  suit  against 
the  defendant  John  Chetwood,  Jr.,  to  recover 
the  moneys  so  as  aforesaid  due  and  owing 
from  him  to  the  defendant  banking  associa- 
tion, and  that  it  is  necessary  for  him  to  bring 
this  suit  and  to  obtain  the  relief  herein  prayed 
for,  so  that  he  can  proceed  to  wind  up  the 
affairs  of  said  defendant  banking  association 
without  further  interference  from  the  defend- 
ants John  Chetwood,  Jr.,  or  the  alleged  board 
of  directors  of  said  insolvent  association." 

The  prayer  was  for  a  decree  adjudging  that 
440]comp1ainant  "is  *the  duly  elected,  quali- 
fied, and  acting  agent  of  the  defendant  bank,  to 
wit,  the  California  National  Bank  of  San  Fran- 
cisco.andassuch  exclusively  entitled  tobave  and 
receive  in  his  custody  and  under  his  control  all 
the  moneys  and  property  of  said  bank,  and  to 
collect  the  outstanding  indebtedness  due  to 
•aid  bank,  whether  the  same  be  evidenced  by 
open  accounts,  bills,  notes,  or  judgments  of 
record,  to  the  end  that  the  affairs  of  the  bank 
may  be  wound  up,  its  property  converted  into 
monev,  and  its  money  distributed  among  its 
shareholders,  as  provided  by  the  national 
banking  laws  of  the  United  States;  that  all  the 
acts  of  the  defendant  banking  association 
through  its  alleged  board  of  directors,  as  herein 
set  forth,  since  the  appointment  of  a  receiver 
to  take  charge  of  its  affairs,  as  herein  set  forth, 
be  adjudged  null  and  void,  and  that  its  board 
of  directors  has  no  authority  to  take  any  action 
touching  the  affairs  of  the  association;  that  the 
said  bank,  its  board  of  directors,  oflBcers,  and 
employees,  and  the  said  John  Chetwood,  Jr., 
bis  agents  and  servants,  and  each  and  every  of 
their  said  attorneys,  solicitors,  and  counselors, 
be  forever  restrained  and  enjoined  from  deny- 
ing the  rights  of  your  orator  to  the  said  office 
of  agent  of  said  banking  association,  and  from 
denying  his  right  as  sucn  to  the  exclusive  con 
trol  of  the  assets  of  said  bank,  as  above  set 
forth,  and  from  commencing  any  further  liti- 
gation against  him  as  such  agent,  and  from 
prosecuting  or  defending  any  action  hereto- 
tore  brought  by  them  or  either  of  them  against 
your  orator  as  such  agent  touching  his  right  to 
said  office  and  touching  his  exclusive  right  as 
•ach  agent  to  collect  the  assets  of  said  bank, 
except  the  suit,  now  pending  in  this  court, 
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brought  by  them  as  aforp«aid  acrainst  your  or- 
ator on  the  12th  day  of  November.  1895.  and 
which  suit  your  orator  hereby  especinlly  ex- 
empts from  the  operation  of  any  injunction 
that  may  hereafter  be  granted  herein,  ami  that 
the  said  bank,  its  board  of  directors,  officers, 
and  employees,  and  the  said  defendant  Chet- 
wood, his  agents  and  servants,  and  each  and 
every  of  their  said  attorneys,  solicitors,  and 
counselors,  be  forever  restrained  and  enjoined 
from  commencing  any  further  suits  to  collect 
any  outstanding  debts  due  thesaid  bank,wheth- 
er  the  same  *t^  evidenced  by  an  open  [450 
account,  bill,  note,  or  judgment,  and  particu- 
larly from  attempting  in  any  manner  to  col- 
lect the  judgment  heretofore  recovered  for  said 
bank  against  the  said  Richard  P.  Thomas  and 
hereinl^fore  referred  to,  and  from  further 
prosecuting  the  suit  brought  by  them  in  the 
superior  court  of  Alameda  county  to  place  a 
receiver  in  charge  of  the  Standard  Soap  Com- 
pany, as  hereinbefore  set  forth;"  for  an  order 
to  show  cause  why  an  injunction  should  not 
issue,  and  a  temporary  restraining  order;  and 
for  general  relief. 

The  circuit  court,  on  February  24, 1896,  en- 
tered the  following  order: 

"It  is  now  ordered,  adjudged,  and  decreed 
that  until  the  further  order  of  this  court  or  of 
the  judge  thereof,  tbe  defendants,  the  Califor- 
nia National  Bank  of  San  Francisco,its  direct- 
ors, officers,  and  employees,  and  said  John 
Chetwood,  Jr.,  his  agents,  servants,  attorneys, 
solicitors,  or  any  other  representative,  are 
hereby  restrained  and  enjoined  from  com- 
mencing any  further  lltigHtion  against  the 
complainant,  as  agent  of  suid  bank,  and  from 
commencing  any  further  suits  to  collect  any 
outstanding  debts  due  said  bank,  whether  the 
same  be  evidenced  by  open  accounts,  bills, 
notes,  or  judgments,  or  otherwise,  or  from  in 
any  way  whatever  taking  or  attempting  to  take 
any  control  or  possession  of  any  of  the  funds 
or  assets  or  property  of  the  said  bank,  and 
from  settling  and  allowing  or  attempting  to 
settle  or  allow  any  attorneys'  charges  or  any 
other  fees,  expenses,  or  costs  growing  out  of  or 
which  it  may  be  claimed  grew  out  of  any  past 
litigation  in  this  matter,  and  from  in  any  way 
disposing  of  or  encumbering  any  of  the  asaeta, 
money,  or  property  of  said  bank;  but  the  de- 
fendants are  not  hereby  enjoined  from  prose- 
cuting or  defending  to  final  determination  any 
actions  in  this  matter  now  pending  in  the  su- 
preme court  of  the  state  of  California  or  in 
this  court." 

In  September,  1896,  petitioner  gave  notice 
and  attempted  to  move  in  his  action  in  the  su- 
perior court  of  San  Francisco  for  an  allowance 
for  fees  and  costs,  whereupon  Stateler  moved 
in  the  circuit  court  to  punish  petitioner  and 
his  counsel  for  so  doing;  and  some  days  later 
moved  for  a  further  order  punishing  petitioner 
and  his  counsel,  as  well  as  one  Vanderslice, 
*claimingtobepresidentof  thebank,and[451 
Thompson,  his  counsel,  for  being  concerned 
in  suing  out  each  of  the  writs  of  error  in  cases 
now  numbered  678  and  674  on  tbe  docket  of 
this  court.  Rules  to  show  cause  were  entered. 
As  to  the  matter  of  the  motion  in  the  state 
court  for  an  allowance,  it  appeared  that  peti- 
tioner had  withdrawn  his  application,  and  the 

\U  U.S. 


18M. 


Ex  parte  Chstwood. 


451-452 


circuit  court  adjudged  the  puDUhment  of  costs 
only,  as  it  held  the  violation  of  its  order  had 
been  merely  technical. 

Aa  to  the  other  rule  to  show  cause,  the  court 
on  the  19th  of  November,  1896,  entered  an  or- 
der which,  after  discharging  Vanderslice  and 
Thompson,  thus  continued: 

'*8d.  That  at  the  lime  of  applying  for  a 
writ  of  error  to  the  Supreme  Court  of  the 
United  States,  in  the  name  of  the  defendant 
bank,  to  review  the  action  of  the  supreme 
court  of  the  state  of  California  in  reversing 
tiie  Judgment  recovered  by  John  ChetwoooT 
Jr.,  in  the  superior  court  of  the 'city  and 
county  of  San  Francisco,  state  of  California, 
against  Richard  P.  Thomas  in  the  action  of 
John  Chetwood,  Jr.,  plaintiff,  v.  California 
National  Bank  of  San  Francisco  et  al.,  de- 
fendants, the  said  £.  G.  Knapp  was  ignorant 
of  the  fact  that  an  injunction  had  issued  out 
of  this  court  in  this  case  on  the  24th  day  of 
February,  1896,  enjoining  the  defendants 
herein  and  their  attorneys  from  using  the  name 
of  the  bank  in  any  of  the  litigations  referred  to 
in  the  amended  bill  in  this  action,  and  that  by 
reason  thereof  the  said  E.  G.  Knapp  is  not 
guilty  of  any  contempt  of  this  court  in  apply- 
ing for  said  writ  of  error,  and  that  said  order 
to  show  cause,  as  regards  the  action  of  the 
said  £.  G.  Knapp  in  applying  for  said  writ  of 
error,  is  hereby  discharged  aa  to  the  said  £.  G. 
Knapp. 

**4th.  That  at  the  time  of  applying  for  a 
writ  of  error  to  the  Supreme  Court  of  the 
United  States,  in  the  name  of  tbe  defendant 
bank  and  John  Chetwood,  Jr.,  the  defendants 
here,  to  review  the  action  of  the  supreme  court 
of  the  state  of  California  upon  the  appeal  taken 
by  the  complainant  here  from  an  order  of  tbe 
superior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  in  the  action  of 
John  Chetwood,  Jr.,  plaintiff,  v.  California  Na- 
tional Bank  of  San  Francisco  etcd,,  defendants, 
ma«ie  by  said  superior  court  on  the  8th  day 
452]  *of  July,  1895,  refusing  to  turn  over  to 
the  complainant  here,  as  the  agent  of  the  bank, 
a  certain  fund  of  money  on  deposit  in  said  su- 
perior court  to  the  credit  of  said  action,  and 
which  said  fund  then  belonged  and  now  be- 
longs to  safd  bank  and  which  said  fund  the 
complainant  here,  as  the  agent  of  said  bank, 
was  then  entitled  and  is  now  entitled  to  receive 
and  have  in  his  custody,  to  the  end  that  it  may 
be  distributed  amon^  the  shareholders  of  said 
bank  under  the  advice  and  direction  of  this 
court,  as  provided  by  law,  and  which  said 
writ  of  error  was  applied  for  and  obtained  for 
the  purpose  of  raising  in  that  action  the  ques- 
tion of  the  validity  of  the  election  and  quali- 
fication of  the  complainant  as  the  agent  oi  said 
defendant  bank  and  for  the  purpose  of  pre- 
venting said  f wsd  from  coming  into  the  hands 
of  the  complainant  as  agent  of  said  bank,  so 
that  it  might  be  used  by  the  said  defendant. 
John  Chetwood,  Jr.,  for  attorneys'  fees  and 
coats  incurred  by  him  in  the  litigation  referred 
to  in  the  amended  bill  herein  and  in  prosecut- 
ing the  writ  of  error  referred  to  in  paragraph 
8  hereof,  the  said  £.  G.  Knapp  well  knew  that 
an  injunction  had  duly  issued  out  of  this  court 
in  this  action  on  the  24th  day  of  February, 
1896,  enjoining  the  defendants  herein  and 
their  attorneys  from  any  further  litigation  in 
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I  and  about  said  fund  outside  the  supreme  court 
of  the  state  of  California  and  from  using  the 
name  of  the  bank  in  any  further  litijration  in 
and  about  said  fund  or  the  matters  referred  to 
in  the  amended  bill  herein,  and  well  knew 
that  it  had  been  adjudged  by  this  court  in  this 
action  that  this  court  had  the  sole  and  exclu- 
sive jurisdiction  over  the  matter  of  winding 
up  said  defendant  national  bank  and  had  the 
sole  and  exclusive  jurisdiction  over  the  ques- 
tion as  to  whether  or  not  said  complainant  was 
the  duly  elected  and  qualified  agent  of  said 
bank,  and  that  in  applying  for  said  last-named 
writ  of  error  the  said  £.  G.  Knapp  has  been 
guilty  of  a  contempt  of  this  court. 

"5th.  That  the  applications  for  both  of  the 
writs  of  error,  hereinbefore  referred  to,  were 
made  by  the  said  £.  G.  Knapp,  claiming  to 
be  counsel  for  said  bank;  that  the  said  £.  G. 
Knapp  did  not  then  represent  and  never  has 
at  any  of  the  times  herein  referred  to  repre- 
sented said  bank  as  its  attorney,  and  did  not 
then,  and  never  has  at  any  of  the  times  herein 
*ref erred  to,  represented  said  bank  as its[453 
attorney,  and  did  not  then  and  never  has  had 
authority  to  make  either  of  said  applications  in 
its  name;  and  that  both  of  said  applications 
were  made  by  the  said  £.  G.  Knapp  at  the  in- 
stance and  request  and  with  the  full  knowledge 
and  approval  of  the  defendant  John  Chet- 
wood, Jr.,  and  that  in  making  both  of  said  ap- 
plications the  said  defendant  John  Chetwood, 
Jr.,  has  been  guilty  of  a  contempt  of  this  court. 

"6th.  It  is  further  ordered  and  adjudged 
that  the  defendant  John  Chetwood,  Jr.,  and 
said  £.  G.  Knapp  pay  the  costs  of  this  pro- 
ceeding; and  that  in  prosecuting  the  writ  of 
error  referred  to  in  paragraph  8  hereof,  and 
which  said  writ  of  error  was  obtained  in  the 
name  of  the  defendant  bank,  they  altogether 
refrain  from  further  using  the  name  of  said 
bank;  and  they  are  hereby  forbidden  to  use 
the  name  of  said  bank  in  any  way,  manner,  or 
form  in  the  further  prosecution  of  said  writ 
of  error. 

"7tb.  It  is  further  ordered  and  adjudged 
that  the  defendants  herein  and  £.  G.  Knapp, 
tbe  attorney  for  said  defendants,  dismiss  in 
the  Supreme  Court  of  the  United  States  the 
writ  of  error  referred  to  in  paragraph  4  hereof, 
obtained  from  the  chief  justice  of  the  state  of 
California,  to  review  the  action  of  the  supreme 
court  of  the  state  of  California,  on  the  appeal 
of  Thomas  K.  Statcler,  complainant  herein, 
from  the  order  made  on  the  8th  day  of  July, 
1895,  by  the  superior  court  of  the  city  and 
county  of  San  Francisco,  state  of  California, 
in  the  action  entitled  'John  Chetwood,  Jr., 
Plaintiff,  e.  The  California  National  Bank  of 
San  Francisco  €t  ai..  Defendants.'  and  which 
said  writ  of  error  was  made  returnable  before 
the  Supreme  Court  of  the  United  States  on  the 
16th  day  of  December,  1896,  and'  which  said 
proceeding  in  said  Supreme  Court  of  the  United 
States  is  entitled  'The  California  National 
Bank  of  San  Francisco  and  John  Chetwood, 
Jr.,  Representative  Stockholder  thereof, Plain- 
tiffs in  Error,  e.  T.  K.  SUteler  (Agent),  S.  P. 
Young  (Receiver),  Robert  A.  Wilson,  Richard 
R.  Thompson,  and  Richard  P.  Thomas,  De- 
fendants in  Error;*  that  said  writ  of  error  be 
dismissed  free  of  all  cost  to  said  complainant, 
and  that  the  defendanta  herein  have  and  pro- 
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454]  diice  'evidence  of  the  dismissal  thereof 
before  this  court  within  twenty  (20)  days  from 
the  dale  hereof." 

It  appeared  that  Chetwood  had  commenced 
suit  in  the  circuit  court  directly  attacking  the 
validity  of  Stateler's  election;  and  also  that  it 
was  claimed  that  the  bank  had  regularly  main- 
tained a  board  of  directors,  and  that  officers 
had  been  elected,  pending  the  receivership  and 
the  subsequent  agency. 

The  petition  alleged  that  petitioner  and 
Knapp  were  authorized  to  appear  on  behalf  of 
the  bank,  and  that  they  had  been  employed 
by  the  president  and  the  vice  president  of  the 
bank  and  certain  other  shareholders  to  appear 
on  behalf  of  the  bank  and  prosecute  the  writs 
of  error,  and  had  given  security  that  they 
would  so  prosecute  said  writs  and  make  their 
pleas  good,  and  attached  to  the  petition  was 
the  affidavit  of  Vanderslice  in  the  superior 
court  of  San  Francisco,  subscribed  and  sworn 
to  October  24,  to  the  effect  that  he  was  the 
president  of  the  California  National  Bank  of 
San  Francisco,  and  that  "said  corporation  has, 
through  him  and  the  authority  given  him  by 
the  board  of  directors,  retained  and  employed 
E.  G.  Knapp,  an  attorney  and  counselor  at 
law,  as  attorney  to  represent  it  in  this  court 
and  in  the  supreme  court  of  this  state  and  of 
the  United  States,  if  necessary." 

The  record  contains  very  many  matters  not 
above  set  forth,  but  the  foregoing  are  deemed 
sufficient  so  far  as  the  questions  determined 
by  the  court  are  concerned. 

Section  6284  of  the  Revised  Statutes  pro- 
vides that  on  refusal  of  any  national  bank  to 
pay  its  circulating  notes  and  its  consequent 
default,  '*  the  comptroller  of  the  currency  may 
forthwith  appoint  a  receiver  and  require  of 
him  such  bond  and  security  as  he  deems 
proper.  Such  receiver,  under  the  direction 
of  the  comptroller,  shall  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  such  association,  collect  all  debts,  dues,  and 
claims  belonging  to  it,  and,  upon  the  order  of 
a  court  of  record  of  competent  jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful 
debts,  and,  on  a  like  order,  may  sell  all  the  real 
and  plersona]  property  of  such  association,  on 
such  terms  as  the  court  shall  direct;  and  may, 
4551  *^f  necessary  to  pay  the  debts  of  such 
association,  enforce  the  individual  liability  of 
the  stockholders.  Such  receiver  shall  pay  over 
all  money  so  made  to  the  Treasury  of  the 
United  States,  subject  to  the  order  of  the 
comptroller,  and  also  make  report  to  the  comp- 
troller of  all  his  acts  and  proceedings." 

By  the  act  of  June  30,  1876  (19  Stat,  at  L. 
68,  chap.  156),  the  authority  of  the  comp- 
troller to  appoint  a  receiver  was  given,  under 
the  circumstances  enumerated,  and,  among 
them,  whenever  the  comptroller  became  satis- 
fled  on  examination  of  its  affairs  that  the  bank 
was  insolvent. 

The  substitution  of  an  agent  for  the  receiver 
is  provided  for  by  the  act  of  June  80,  1876,  as 
amended  by  the  act  of  August  8, 1892  (27  Stat. 
at  L.  845,  chap.  860).  When  the  comptroller 
has  paid  the  debts  of  the  particular  bank,  not 
including  shareholders  wno  are  creditors  of 
such  association,  and  all  expenses,  and  the  re* 
demption  of  the  bank's  circulating  notes  shall 
have  been  pro?lded   for  as  prescribed,  the 
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comptroller  calls  a  meeting  of  the  sharehold- 
ers, at  which  they  determine  by  a  majority 
vote  whether  the  receiver  shall  be  continued 
to  wind  up  the  affairs  of  the  bank  or  an  agent 
shall  be  appointed  for  that  purpose.  *'  In 
case  the  said  meeting  shall  by  a  vote  of  a  ma* 
jority  of  the  stock  in  value  and  number  of 
shares  determfne  that  an  agent  shall  be  elected, 
the  said  meeting  shall  thereupon  proceed  to 
elect  an  agent,  voting  bv  ballot,  in  person  or 
by  proxy,  each  share  of  stock  entitling  the 
holder  to  one  vote,  and  the  person  who  shall 
receive  votes  representing  at  least  a  majority 
of  stock  in  value  and  number  shall  be  declared 
the  agent  for  the  purposes  hereinafter  provided, 
and  whenever  any  of  the  shareholders  of  the 
association  shall,  after  the  election  of  luch 
agent,  have  executed  and  filed  a  bond  to  the 
satisfaction  of  the  comptroller  of  the  currency, 
conditioned  for  the  payment  and  discharge  In 
full  of  each  and  every  claim  that  may  there- 
after be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  perform- 
ance of  all  and  singular  the  duties  of  such 
trust,  the  comptroller  and  the  receiver  shall 
thereupon  transfer  and  deliver  to  such  agent 
all  the  undivided  or  uncollected  or  other  assets 
of  such  association  then  remaining  in  thehandn 
or  subject  to  the  order  and  ^control  of  [45G 
said  comptroller  and  said  receiver,  or  either  of 
them;  and  for  this  purpose  said  comptroller 
and  said  receiver  are  hereby  severally  empow- 
ered and  directed  to  execute  any  deed,  assign- 
ment, transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper,  and  upon 
the  execution  and  delivery  of  such  Instrument 
to  the  said  agent  the  said  comptroller  and  the 
said  receiver  shall  by  virtue  of  this  act  be  dis- 
charged from  any  and  all  liabilities  to  such  as- 
sociation, and  to  each  and  all  the  creditors  and 
shareholders  thereof.  Upon  receiving  such 
deed,  assignment,  transfer,  or  other  instru- 
ment, the  person  elected  such  agent  shall  hold, 
control,  and  dispose  of  the  assets  and  prop- 
erly of  such  association  which  he  may  receive 
under  the  terms  hereof,  for  the  benefit  of  the 
shareholders  of  such  association,  and  he  may 
in  his  own  name,  or  in  the  name  of  such  asso- 
ciation, sue  and  be  sued,  and  do  all  other  law- 
ful acts  and  things  necessarv  to  finally  settle 
and  distribute  the  assets  and  property  in  his 
hands,  and  may  sell,  compromise,  or  com- 
pound the  debts  due  to  such  association ,  with 
the  consent  and  approval  of  the  circuit  or  dis- 
trict court  of  the  United  States  for  the  district 
where  the  business  of  such  association  was 
carried  on,  and  shall  at  the  conclusion  of  his 
trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  his  proceedings,  receipts, 
and  expenditures  as  such  agent,  which  court 
shall,  upon  due  notice,  settle  and  adjust  such 
accounts  and  discharge  said  agent  and  the 
sureties  upon  said  bond." 

Messrs,  A.  B.  Browne*  A.  T,  Britton,  and 
Robert  Rae  for  petitioner. 

Mr,  Robert  Brent  Mitchell  for  re- 
spondent 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The-writs  of  error  removed  the  original  suit 
in  both  its  branches  to  this  court,  and  whether 
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or  not  jurisdiction  may  be  entertained  of  both 
or  either  of  them,  it  is  for  this  court  to  deter* 
mine  when  the  question  properly  arises. 
457]  *And  so  if  there  be  controversy  in  re- 
spect of  the  form  of  the  writs,  parties,  citation 
«nd  service,  or  otherwise,  these  are  matters  for 
the  disposition  of  this  court  without  interfer- 
ence from  any  other. 

We  find  it  impossible  to  accept  any  ground 
suggested  for  the  assumption  by  the  circuit 
court  of  Jurisdiction  to  compel  Chetwood  to 
deeiat  from  using  the  name  of  the  bank  on  the 
writ  of  error  in  the  case  against  Thomas,  and 
to  dismiss  nbsolutely  the  writ  of  error  in  the 
«ase  involving  Stateler's  effort  to  obtain  con- 
trol of  the  funds. 

It  is  true,  as  stated  in  Ex  parte  Tyler,  149 
U.  8.  164.  181  [37:  689,  695],  that  *'  no  rule  is 
belter  settled  than  that  when  a  court  has  ap- 
pointed n  receiver,  his  possession  is  the  posses- 
aion  of  the  court,  for  the  benefit  of  the  parties 
to  the  suit  and  all  concerned,  and  cannot  be 
disturbed  without  the  leave  of  the  court;  and 
that  if  any  person,  without  leave,  intentionally 
Interferes  with  such  possession,  he  necessarily 
commits  a  contempt  of  court,  and  is  liable  to 
punishment  therefor."  But  we  do  not  regard 
these  proceedings  as  falling  within  that  rule. 

As  neither  tbe  bank's  officers  or  directors, 
nor  the  receiver,  nor  the  comptroller,  would, 
on  demand,  bring  suit,  Chetw<xxi's  suit,  on  be- 
half of  himself  and  other  stockholders  of  the 
California  National  Bank  of  San  Francisco  to 
recover  judgment  in  the  bank's  favor  for  the 
alleged  wrongful  acts  of  the  managing  agents 
of  Uie  corporation,  must  be  assumed,  on  this 
record,  to  have  been  properly  instituted,  and 
it  Ib  not  contended  that  this  was  ever  chal- 
lenged by  the  receiver  or  by  iStateler  claiming 
••  his  successor.  The  receiver  was  made  a 
party  defendant  thereto,  but  took  no  steps  to  re- 
move the  cause  to  the  Federal  court,  and,  as  is 
averred,  assumed  an  attitude  of  hostility  to  the 

f>ro8ecuiion  of  the  suit,  and  did  nothing  to  aid 
n  securing  judgment  against  the  officers  of 
the  bank,  whose  alleged  breach  of  trust  and 
liability  therefor  was  tbe  sole  foundation  for 
the  action.  Nor  is  it  questioned  that  the  suit 
was  rightly  brought  in  the  state  court.  Whit- 
temore  v.  Amaskeag  Nat.  Bank,  184  U.  8.  527 
(88:1002]. 

The  receiver  was  appointed  by  the  comp- 
troller of  tbe  currency,  January  14. 1889,  and 
458]Chetwood  commenced  his  suit*July  19, 
1890.  The  receiver  was  not  the  officer  of  any 
court,  but  the  agent  and  officer  of  the  United 
States,  as  ruled  by  Mr.  Justice  Gray.on  circuit, 
in  Price  v.  AbboU,  17  Fed.  Kep.  606.  and  by  Mr. 
Justice  Jackson,  then  circuit  judge,  in  Arm- 
strong y.  Trautman,  86  Fed.  Rep.  276.  And 
see  Pmier  v.  Sabin,  149  U.  8.  478,  470  [87:  816. 
818];  PtaU  v.  Beach,  2  Ben.  803;  Frelinghuy- 
mn  ▼.  Baldwin,  12  Fed.  Rep.  395;  Armstrong 
T.  BtOeeohn,  86  Fed.  Rep.  209. 

It  has  been  so  often  decided  that  the  author- 
ity vested  in  the  comptroller  to  appoint  a  re- 
edver  of  a  defaulting  or  insolvent  national 
bank,  or  to  call  for  a  ratable  assessment  upon 
its  stockholders,  is  not  open  to  objection  be- 
cause vesting  that  officer  with  judicial  power 
in  Tiolation  of  the  Constitution,  that  we  have 
ref»ntly  declined  to  re-examine  that  question. 
Duehnea  ▼.  Leland,  164  U.  8.  684  [ante,  244]. 
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The  receiver  acts  under  the  control  of  the 
comptroller  of  the  currency  and  the  moneys 
collected  by  him  arc  paid  over  to  the  comp- 
troller, who  disburses  them  to  the  creditors  of 
the  insolvent  bank.  Under  U.  8.  Rev.  Stat. 
§  5234,  when  the  receiver  deems  it  desirable 
to  sell  or  compound  bad  or  doubtful  debts,  or 
to  sell  the  real  and  personal  property  of  the 
bank,  it  devolves  upon  him  to  procure  "the 
order  of  a  court  of  record  of  competent  juris- 
diction," but  tbe  funds  arising  therefrom  are 
disbursed  by  the  comptroller,  as  in  the  instance 
of  other  collections. 

The  circuit  court  did  not  have  the  assets  or 
property  of  this  bank  in  its  possession  on  July 
19. 1890,  nor  was  the  leave  of  that  court  neces- 
sary in  order  that  the  receiver  might  be 
made  a  party  defendant  to  the  action  instituted 
by  Chetwood  on  that  day. 

In  the  bill  filed  by  8tateler  in  the  circuit 
court,  January  4,  1896.  to  enjoin  Chetwood 
and  the  bank,  the  averment  is  made  that  on 
February  21,  1889,  the  receiver  filed  an  appli- 
cation in  tbe  circuit  court  entitled  '*In  re  Ap- 
plication of  Receiver  of  the  California  National 
Bank  for  the  Sale  of  Personal  Property,"  and 
the  bill  asserts  as  a  conclusion  of  law  that 
thereby  "the  said  receiver  submitted  himself 
and  the  affairs  of  said  banking  association  to 
tbe  jurisdiction  of  this honorable*court. "[459 
The  application  thus  referred  to  is  not  made 
part  of  the  return  to  the  rule.but  from  the  aver- 
ments of  the  bill  in  regard  to  it,  and  from  the 
terms  of  the  national  banking  law  itself,  wa 
think  it  plain  that  no  such  result  followed 
its  presentation.  Our  attention  has  been  called 
to  no  case  in  which  it  has  been  held  that  the 
filing  of  such  petitions  by  national  bank  re- 
ceivers in  the  Federal  courts  operates  to  make 
the  receiver  an  officer  of  the  court  or  to  place 
the  assets  of  the  bank  within  the  control  of  the 
court  in  the  sense  in  which  control  is  acquired 
where  a  receiver  is  appointed  by  the  court. 

As  we  have  said,  Chetwood 's  right  to  bring 
the  suit  in  the  state  court  against  the  officers 
of  the  bank  must  be  held  as  not  open  to  dis- 
pute on  this  record,  and  the  bank  was  properly 
made  a  party. 

Whether  the  bank's  name  was  necessarily  or 
rightly  used  in  the  prosecution  of  the  writs  of 
error,  we  are  not  now  called  on  to  decide. 

The  suit  was  properly  brought  in  tbe  state 
court,  proceeded  to  judgment,  and  was  car- 
ried to  the  supreme  court  of  California  on  ap- 
peal. These  courts  undeniably  bad  jurisdic- 
tion over  the  suit  and  the  parties.  About  four 
years  after  tbe  suit  was  commenced,  Stateler 
was  elected  agent  to  succeed  the  receiver,  and 
the  usual  assignment  by  the  comptroller  and 
receiver,  to  him  as  such,  was  executed.  The 
legality  of  8uteler*s  election,  though  contro- 
verted, must  be  conceded  for  the  purposes  of 
this  application.  But  did  the  sulMtitution  of 
an  agent  for  the  receiver  oust  the  jurisdiction 
of  the  state  court?  Certainly  not.  He  was 
no  more  an  officer  of  the  circuit  court  in  the 
first  instance  than  the  receiver  was.  The 
agent  proceeds  in  the  settlement  with  like  au- 
thority to  that  conferred  upon  the  receiver, 
although  at  the  conclusion  of  his  duty  he  is  re- 
quired to  render  to  tbe  circuit  or  district  court 
of  the  United  States  for  the  district  where  the 
business  of  the  bank  it  cured  on  "a  full  ac- 
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count  of  all  his  proceedings,  receipts,  and  ex- 
penditures as  such  agent,  which  court  shall, 
upon  due  notice,  settle  and  adjust  such  ac- 
counts and  dlRcharge  said  agent  and  the  sure- 
ties upon  said  bond;"  andthusheand  his  bonds- 
men are  protected  by  the  final  order  of  the  Fed- 
4  60]era]  *court  upon  the  performance  of  the 
conditions  imposed.  But  there  is  nothing  in 
the  language  of  the  statute  from  which  it  can 
be  inferred  that  it  was  the  intention  that  the 
Jurisdiction  of  state  courts  of  competent  and 
concurrent  jurisdiction,  first  obtained,  should 
be  interfered  with  by  restraining  orders  issued 
by  Federal  courts  on  the  application  of  such 
an  agent.  The  agent  may  indeed  intervene  in 
a  case  in  the  state  court  and  receive  the  fruits 
of  the  litigation  to  be  administered  sul)ject  to 
the  final  approval  of  the  Federal  court,  and, 
accordingly,  Stateler  as  agent  submitted  him- 
Hclf  to  the  jurisdiction  of  .the  state  courts  and 
applied  for  an  order  turning  over  to  him  the 
fund  so  far  as  realized.  Nevertheless  the 
agent  must  abide  the  result  and  cannot  control 
it  tlirough  the  interposition  of  another  inde- 
pendent and  concurrent  jurisdiction. 

The  doctrine  is  firmly  established  that  where 
the  jurisdiction  of  a  court,  and  the  right  of  a 
plaintiff  to  prosecute  his  suit  in  it,  have  once 
attached,  that  right  cannot  be  arrested  or  taken 
away  by  proceedings  in  another  court,  and  that 
where  property  is  actually  in  the  possession  of 
one  court  of  competent  jurisdiction  such  pos- 
session cannot  be  disturbed  by  process  out  of 
another  court  of  concurrent  jurisdiction. 
Moianv,  Sturges,  154  U.  8.  256  [38:  9811.  and 
cases  cited.  And  by  U.  8.  Rev.  Stat.  §  720, 
the  granting  of  injunctions  to  stay  proceedings 
in  any  court  of  a  state  is  prohibited  in  express 
terms.  It  is  unnecessary  here  to  point  out 
such  exceptions  or  limitations  as  may  exist. 

Obviously  the  circuit  court  could  not  restrain 
the  prosecution  of  this  suit  in  the  state  courts, 
and  we  are  equally  clear  that  if  Federal  ques- 
tions arose,  the  circuit  court  could  not  prevent 
this  court,  or  a  justice  thereof,  or  the  presiding 
judge  of  the  state  court,  from  granting  writs 
of  error,  by  restraining  the  parties  from  ap- 
plying therefor;  nor  could  it  properly  direct 
their  dismissal,  having  been  granted.  Cases 
transferred  to  tliis  court  must  be  dealt  with  by 
this  court.  Of  course  it  is  quite  possible  that 
the  litigation  had  gone  far  enough  after  the 
state  supreme  court  had  passed  upon  it,  but 
parties  cannot  be  deprived  of  the  right  to  pro- 
long it,  if  the  right  exists,  in  this  manner  and 
under  such  circumstances. 
46 1 1  'Considered  apart  from  the  construction 
placed  upon  it  by  the  circuit  court,  we  should 
say  that  the  injunction  order  of  Februair  24, 
1896,  was  not  intended  to  restrain  either  Che^ 
wood  or  the  bank,  or  both,  from  prosecuting 
the  writs  of  error  from  this  court.  The  con- 
cluding words  of  the  order  are  "but  the  de- 
fendants are  not  hereby  enjoined  from  prose- 
cuting or  defending  to  final  determination  any 
actions  in  this  matter  now  pending  in  the  su- 
preme court  of  the  state  of  California  or  in  this 
court."  According  to  the  practice  in  this  court 
a  writ  of  error  has  been  treated  rather  as  a 
continuation  of  the  original  litigation  than  the 
commencement  of  a  new  action.    Natioru  ?. 
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Johnson,  65  U.  8.  24  How.  105.  205  [16:  628, 
63-3] :  Oo?ienM  v.  Vit-ginia,  19  U.  8.  6  Wheat. 
410  [5:  292].  But  in  any  view  we  should  not 
have  thought  that  writs  of  error  were  included 
within  the  scope  of  the  order,  or  that  the  cir- 
cuit court  designed  to  interfere  in  such  a  way 
with  the  prosecution  of  the  principal  contro- 
versy as  to  arbitrarily  stop  the  case  on  the  judg- 
ment of  the  supreme  court  of  the  state  if  it 
proved  adverse  to  the  bank  and  its  interested 
stockholders,  and  leave  them,  if  such  order 
were  lawful,  wholly  without  further  remedy,  if 
such  they  had;  or  to  preclude  one  of  the  par- 
ties from  attempting  to  obtain  a  review  of  the 
judgment  in  the  matter  of  the  riglits  of  8taie- 
ler,  however  that  might  be  determined  in  the 
state  supreme  court,  whose  decisions  on  both 
appeals  were  rendered  after  the  entry  of  the 
restraining  order. 

The  circuit  court,  however,  has  otherwise 
construed  the  order,  and  has  adjudged  peti- 
tioner and  his  counsel  guilty  of  contempt  in 
its  violation  as  thus  construed.  And  it  has  di- 
rected petitioner  to  dismiss  one  of  the  writs  of 
error  and  to  desist  from  using  the  name  of  the 
bank  in  the  other,  in  advance  of  what  we  may 
determine  as  to  either  of  these  matters  wheo 
coming  on  to  be  di.sposed  of. 

As  in  our  opinion  the  circuit  court  exceeded 
its  jurisdiction  in  thus  proceeding,  we  are  con- 
strained to  make  the  rule  absolute. 

By  g  14  of  the  Judiciary  act  of  8eptember 
24.  1789  (1  8tat.  at  L.  81.  chap.  20).  carried 
forward  as  §  716  of  the  Revised  Statutes,  this 
court  and  t lie  circuit  and  district  ^courts [462 
of  the  United  States  were  empowered  by  Ct>Q- 
sress  "to  issue  all  writs,  not  specifically  provided 
for  by  statute,  which  may  be  agreeable  to  the 
usages  and  principles  of  law;"  and,  under  this 
provision,  we  can  undoubtedly  issue  writs  of 
certiorari  in  all  proper  cases.  American  GonM. 
Co.  V.  Jaehfontille,  T.  d  K  W.  R.  Co,  148  U. 
8.  372.  380  [37:  486,  490].  And  although,  as 
observed  in  that  case,  this  writ  has  not  been 
issued  as  freely  by  this  court  as  by  the  court 
of  Queen's  bench  in  England,  and.  prior  to  the 
act  of  March  3,  1891  (26  Slat,  at  L.  826.  chap. 
517).  had  been  ordinarily  used  as  an  auxiliary 
process  merely,  yet,  whenever  the  circum- 
stances imperatively  demand  that  form  of  in- 
terposition the  wnt  may  be  allowed,  as  at 
common  law,  to  correct  excesses  of  jurisdio- 
tioh  and  in  furtherance  of  justice.  Tidd,  Pr. 
*398;  Bacon,  Abr.  tit.  Certiorari. 

Judgments  in  proceedings  in  contempt  are 
not  reviewable  here  on  appeal  or  error  {HafH 
V.  PUcJier,  102  U.  8.  121  [26:  95]:  Re  Deb$,  158 
U.  8.  573  [39:  1095],  159  U.  8.  251),  but  may 
be  reached  by  certiorari  in  the  absence  of  any 
other  adequate  remedy. 

The  writ  of  certiorari  will  be  allowed  to 
bring  up  the  record  so  that  the  order  adjudge 
ing  Ohetwood  and  his  counsel  in  contempt  for 
being  concerned  in  suing  out  the  writs  of 
error,  and  directing  them,  or  either  of  them, 
to  refrain  from  prosecuting  the  one  writ  in  the 
name  of  the  bank  and  to  dismiss  the  other* 
may  be  revised  and  annulled.  We  presume, 
after  what  we  have  said,  it  will  not  be  neccs- 
sarv  for  the  writ  to  issue. 

bule  absolute;  certiorari  allawed. 
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463]     UNITED  STATES,  AppU, 

t. 

WINONA  &  ST.  PETER  RAILROAD 
COMPANY,  Winona  &  St.  Peter  Land 
Company,  et  al. 

(See  S.  C.  Reporter*s  ed.  463-4BS.) 

Bona  fide  purchasers  of  public  lands — acts  of 
18S7  and  1896— recovering  value  of  lands. 

1.  Bona  fide  purchasers  protected  by  the  act  of 
Conflrrese  of  1896  respectins:  the  cancelation  of 
patents  and  certifications  of  public  lands  include 
a  purchaser  of  such  land  for  value  in  ffood  faith 
believinRthat  he  is  acq  uirinff  a  perfect  title.  aU 
tbouffh  he  may  be  chartred  by  the  records  with 
knowledge  of  certain  entries  which  by  the  true 
rules  of  construction  would  make  the  title  de- 
fective. 

The  acts  of  1887  and  1896  confirmed  the  title  of  a 
purchaser  from  a  railroad  coropeny  of  lauds  cer- 
tified or  patented  for  its  benefit,  notwithstandinfr 
errors  or  irrcfrularities  in  the  land  department 
or  that  the  lands  were  excepted  from  the  opera- 
tion of  the  irrant  if  within  its  limits,  providing  he 
purchased  in  good  faith,  paid  value,  and  the  lands 
were  public  lands  and  free  from  individual  or 
other  claims. 

tl  Nor  can  the  government  recover  from  the  rail- 
road company  the  value  of  such  lands  so  errone- 
ously certified  through  a  mistake  of  the  land 
department  when  other  lands  which  could  have 
been  properly  certified  have  since  been  sold  to 
other  parties  so  that  there  is  no  way  .of  filling  the 
grant, 

[No.  821.] 

Argued  November  SO  and  December  2,  1896, 
Decided  Fdnruary  16,  1897, 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  tbe  Eighth 
Circuit  afflnsing  the  decree  of  tbe  Circuit 
Court  of  the  United  States  for  tbe  District  of 
MiuDesota  dismif^sing  a  suit  in  equity  brought 
by  the  United  States,  plaintiff,  against  the 
Winona  &  St.  Peter  Railroad  Company  et  al., 
for  cancelation  of  a  certification  to  the  state 
of  Minnesota  of  certain  lands  for  the  benefit  of 
said  company,  and  a  restoration  of  tbe  lands  to 
tbe  public  domain.  Affirmed. 
See  same  case  below,  82  U.  S.  App.  272. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  bill  in  equity  filed  by  the  United 
States  in  the  circuit  court  for  the  district  of 
Minnesota  under  authority  of  the  act  of  Con- 
gress March  8.  1887  (24  Stat,  at  L.  656,  chap 
876) providing  for  the  sdjustmentof  land  grants 
made  by  Congress  to  aid  in  the  construction  of 
railroads,  and  for  the  forfeiture  of  unearned 
lands,  etc.  The  charge  was  that  the  lands  speci 
fled  in  the  bill  had  been  wrongfully  certified  to 
the  state  of  Minnesota  for  the  benefit  of  the 
defendant  company,  and  the  prayer  was  for  a 
cancelation  of  such  certification  and  a  restora- 
tion of  the  lands  to  the  public  domain.    After 
mnswers  by  tbe  railroad  company  and  some  of 


the  other  defendants  an  agreed  statement  of 
facts  was  prepared,  upon  which,  with  the 
pleadings,  the  case  was  submitted  to  the  cir- 
cuit court  for  decision.  Upon  hearing  a  de- 
cree was  entered  dismissing  the  *biil,[464 
which  thereafter  was  afiirmed  by  the  circuit 
court  of  appeals  for  the  eighth  circuit.  82  U. 
S.  App.  272. 

By  the  agreed  statement  the  following  facta 
appear,  and  upon  them  the  rights  of  tbe  parties 
depend:  On  March  8,  1857,  Congress  passed  hu 
act  (11  Stat,  at  L.  195,  chap.  99)  granting  lo 
Minnesota  to  aid  in  the  building  of  certain 
lines  of  railroad  tbe  alternate  odd-numbered 
sections  for  6  sections  in  width  on  each  side  of 
the  line  of  each  road.  The  amount  of  this  grant 
was  increased  by  the  act  of  March  8,  1835  (18 
Stat,  at  L.  526,  chap.  105)  to  10  sections  per 
mile.  By  appropriate  state  legislation  the  de- 
fendant railroad  company  became  one  of  tbe 
beneficiaries  of  this  grant.  It  duly  constructed 
its  road,  and  the  construction  was  accepted 
and  approved.  Tbe  lands  in  controversy  were 
within  the  limits  and  terms  of  the  grant,  and 
were  certified  to  the  state  nearly  all  in  the  years 
1872,  1878,  1874,  and  1875,  though  two  tracts 
were  not  so  certified  until  the  year  1879.  At 
the  time  of  the  filintr  by  the  railroad  company 
of  its  map  of  definite  location  there  were  on 
the  records  and  files  of  the  Land  Office  home- 
stead entries  or  preemption  filings  upon  these 
lands,  regular  in  form  and  prima  facie  valid, 
some  of  them  having  been  made  intermediate 
tbe  time  that  tbe  line  of  the  railroad  was  sur- 
veyed, stalled  out,  and  marlted  on  the  face  of 
the  earth  and  the  date  of  the  filing  of  the  map 
of  definite  location,  and  some  having  been 
made  prior  to  the  first  named  time.  Proceed- 
ings were  had  in  the  General  Land  Office,  aft- 
er proper  notice  bv  publication,  by  which  all 
those  entries  and  filings  were  duly  canceled 
prior  to  the  certification  of  the  lands  to  the 
state  of  Minnesota.  The  cancelations  were 
(generally  on  the  ground  of  abandonment,  and 
from  the  time  thereof  up  to  the  filing  of  the 
agreed  statement  of  facts,  July  26.  1898,  none 
of  the  persons  who  had  made  such  homestead 
entries  or  preemption  filings  had  ever  made 
any  claim  to  tbe  lands,  so  far  as  shown  bv  tbe 
records  of  tbe  land  department.  The  railroad 
company  sold  and  conveyed  the  lands  to  parties 
who  paid  value  and  bought  believing  that  tbe 
company's  title  was  unimpeachable.  Further, 
after  tbe  patent  from  tbe  state  tbe  lands  were 
subjected  to  taxation,  and  tbe  land  company, 
the  grantee  from  *the  railroad  company i 465 
of  most  of  these  lands,  alone  paid  over  $8,000 
of  taxes  while  it  held  the  title.  It  was  not  pre- 
tended that  the  amount  of  lands  certified  for 
tbe  benefit  of  the  defendant  railroad  company 
(including  therein  the  lands  in  controversy)  ex- 
ceeded the  grant.  In  other  words,  it  was  not 
claimed  that  the  railroad  company  ever  got 
more  lands  than  it  was  entitled  to,  but  only 
that  these  particular  tracts  were  wrongly  cer- 
tified to  it. 

It  was  also  admitted  "that  on,  before,  and 


"Mora.— ^t  to  pre-emption  rights^  see  note  to 
fXnlfed  States  v.  Fltverald,  10: 78S. 

That  patents  tor  land  may  he  set  asido  for  frauds 
•ee  note  to  Miller  r.  Kerr,  6: 881. 

As  to  errors  in  surveys  and  deseripHons  inpatsnts 

in  U.S. 


for  lands,  howeonsLrued^  see  note  to  Watts  v.  Lind- 
sey,  6:  428. 

As  to  land  grants  to  railroads,  see  note  to  Kansas 
P.  R.  Go.  V.  Atohlson,  T.  ft  8.  F.  B.  Co.  28:  794. 
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for  a  long  time  after  the  certification  of  the 
lands  in  question  to  tbe  state  on  account  of  tlie 
railroad  grants  it  was  uniformly  held  and  ruled 
bv  tbe  Secretary  of  tbe  Interior  and  tbe  other 
Officers  of  tbe  land  department  of  tbe  United 
States:  (a)  That  the  line  of  a  railroad  became 
and  was  definitely  fixed  so  as  to  attach  tbe 
grant  to  tbe  odd-numl)ered  sections  within  tbe 
granted  limits  as  soon  as  surveyed,  staked  out, 
and  marked  on  tbe  face  of  the  earth;  and  (b) 
that  a  homestead  entry  in  all  respects  regular 
and  legal  excepted  the  land  covered  thereby 
from  the  operation  of  a  railroad  grant  attach- 
ing during  the  existence  of  such  entry;  that 
the  validity  of  a  homestead  entry  was  open  to 
question  by  the  company,  and  if  it  was  shown 
that  such  entry  was  fraudulent  or  irregular  in 
its  inception,  or  that  it  bad  been  abandoned 
before  the  right  of  the  road  attached,  it  was 
held  not  to  except  tbe  land  from  tbe  grant,  but 
the  burden  of  so  showing  was  upon  tbe  com- 
pany, and,  in  tbe  absence  of  such  proof,  the 
entry  being  valid  upon  its  face  was  held  to  ex- 
cept the  land  from  the  grant,  even  though 
subsequently  abandoned;  and  ic)  that  a  pre- 
emption claim,  which  may  have  existed  to  a 
tract  of  land  at  the  time  of  the  attachment  of 
a  railroad  grant,  if  subsequently  abandoned 
and  not  consummated,  even  though  in  all  re- 
spects legal  and  bona  fide,  was  held  not  to 
operate  to  defeat  tbe  grant,  but,  upon  the  fail- 
ure of  such  claim,  the  land  covered  thereby 
was  held  to  inure  to  the  grant  as  of  the  date 
when  such  grant  became  effective;  and  [d) 
that  the  richts  under  the  grants  attached  to 
the  lands  in  tbe  granted  and  indemnity  limits 
as  of  the  same  date,  and  that  selection  was  not 
de<*med  necessary  to  attach  tbe  grant  to  an^  spe- 
400J  ciflc  tract  within  the  indemnity  *limits; 
and  (t)  that  the  lands  within  the  indemnity 
limitM  were  withdrawn  at  the  same  time  as  those 
within  the  primary  or  granted  limits;  and  (f) 
that  within  tbe  common  limits  of  like  charac- 
ter of  two  contemporaneous  grants  each  was 
hehl  to  be  entitled  to  an  undivided  moietv  of 
the  landii  within  such  common  limits;  ancl  {g) 
that  in  pursuance  of  and  in  accordance  with 
the  aforesaid  rules,  the  grants  to  and  for  each 
and  all  of  the  land-grant  railroad  companies 
in  the  state  of  Minnesota  were,  before,  at,  and 
for  a  long  time  after,  tbe  certification  of  the 
lands  in  question,  administered,** 

The  act  of  March  8,  18b7,  is  found  printed 
below. t 

fBe  it  enacted  hy  the  Senate  and  Houm  of  Reprt" 
mniative%  of  the  United  States  of  America  in  Con- 

Keiv  auembUd,  That  tho  Secretary  of  tbe  Interior 
I  and  is  berebv  autboriied  and  dir«H3tod  to  imme- 
diately adjust,  in  accordance  with  the  decisions  of 
the  Supreme  Court,  eaob  of  the  railroad  land 
grants  made  by  Conffrew  to  aid  in  tbe  oonstruotlon 
of  railroads  and  heretofore  unadjusted. 

Sec.  2.  That  if  it  shall  appear,  upon  the  comple- 
tion of  such  adjustments  respectively,  or  aooner, 
that  lands  have  been,  from  anv  cause,  heretofore 
erroneously  certified  or  patented  by  the  United 
States  to  or  for  the  use  or  benefit  of  any  oompany 
claiming  by,  through,  or  under  irrant  from  the 
Unired  States  to  aid  in  the  construction  of  a  rail- 
road, itsball  betheduty  of  tbe  Secretary  of  the  In- 
tenor  to  thereupon  demand  from  such  oompany  a 
relinquishment  or  reconveyance  to  the  iTnlted 
States  of  all  such  lands,  whether  within  frranted  or 
indemniiv  limits:  and  if  such  company  shall  neff*- 
lect  or  fail  to  so  reconvey  such  lands  to  the  United 
Butes  within  ninety  days  after  the  aforesaid  de- 
mand shall  have  been  made,  it  shHll  thereupon  be 
the  duty  of  the  Attorney  General  to  commeooe  and 
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♦After  tbe  passage  of  that  act,  and  onr467 
March  3. 1891,  Congress  passed  an  act  (26  Slat, 
at  L.  1093)  containing  this  provision:  "That 
suits  by  the  United  States  to  vacate  and  annul  any 
patent  heretofore  issued  shall  only  be  brought 
within  five  years  from  the  passage  of  this  act, 
and  suits  to  vacate  and  annul  patents  hereafter 
issued  shall  only  be  brought  within  six  years 
after  tbe  date  of  tbe  issuance  of  such  patents." 
And  on  *March  2,  1896,  Congress  pa8sed[468 

prosecute  in  the  proper  courts  the  neoessary  pro- 
ceedlnKS  to  cancel  all  patents,  certification,  or 
other  evidence  of  title  heretofore  Issued  for  such 
lands,  and  to  restore  the  title  thereof  to  the  United 
States. 

Sec.  8.  That  if.  in  the  adjustment  of  said  irranfs, 
it  shall  appear  that  tbe  homestead  or  pre-emption 
entry  of  any  bona  fide  settler  has  been  erroneously 
canceled  on  account  of  any  railroad  vrant  or  tbe 
withdrawal  of  public  lands  from  market,  such  set- 
tler upon  application  shall  be  reinstated  In  all  bit 
riirhts  and  allowed  to  perfect  his  entry  by  comply- 
iner  with  the  public  land  laws:  Frovided,  That  he  hat 
not  located  another  claim  or  made  an  entry  in  lieu 
of  the  one  so  erroneously  canceled:  A.nd  provUird 
alsn.  That  he  did  not  voluntarily  abandon  SHld  oriiri- 
nal  entry:  And  provided  further.  That  if  any  of 
said  settlers  do  not  renew  their  application  to  be 
reiosttitcd.  within  a  reasonable  time,  to  be  fixed  by 
the  Secretary  of  the  Interior,  then  all  such  un- 
claimed lands  shall  be  disposed  of  under  tbe  public 
land  laws,  with  priority  of  rifrht  a^lven  to  bona  fide 
purchasers  of  said  unclaimed  lands,  if  any;  and  if 
there  be  no  such  purchasers,  then  to  bona  fide  set- 
tlers residiofir  thereon. 

Sec.  4.  ThHt  as  to  all  lands,  except  thoee  men- 
tioned in  the  forefroinv  section,  whicn  have  been  so 
erroneously  certified  or  patented  as  aforesaid,  and 
which  have  k)een  sold  by  the  ifrantee  company  to 
citizens  of  the  United  States,  or  to  persons  who 
have  declared  their  intention  to  become  such  citi- 
zens, the  person  or  persons  so  purchasinir  in  good 
faith,  hisneirs  or  assifrns,  shall  be  entitled  to  tbe 
land  so  purchased,  upon  making  proof  of  tbe  raet 
of  such  purchase  at  the  proper  land  oflSce.  witbia 
such  time  and  under  such  rules  as  may  be  pre- 
scribed by  the  Secretury  of  the  Interior,  after  the 
irrants,  respectively,  shall  have  been  adjusted;  and 
patents  of  the  United  States  shall  issue  therefor, 
and  shall  relate  back  to  the  date  of  the  original  cer- 
tification or  patenting,  and  the  Secretary  of  tbe  In- 
terior, on  behalf  of  the  United  States,  shall  demand 
payment  from  the  oompany  which  has  so  disposed 
of  such  lands  of  an  amount  equal  to  the  govern- 
ment price  of  similar  lands;  and  in  case  of  neglect 
or  refusal  of  sucb  oompany  to  make  payment,  as 
hereafter  specified,  within  ninety  days  after  the  de- 
mand shall  have  been  made,  the  Attorney  General 
shall  cause  suit  or  suits  to  be  brought  against  such 
company  for  the  said  amount:  ProiHded^  That  notb- 
inflr  in  this  act  shall  prevent  any  purchaser  of  lands 
erroneously  withdrawn,  certified,  or  patented  as 
aforesaid  from  recoverinir  the  purchase  money 
therefor  from  the  grantee  company,  leas  the 
amount  paid  to  the  United  States  by  sucb  oompany 
as  by  this  act  required:  And  provUJied,  That  a  mort- 
gage or  pledge  of  said  lands  by  the  company  shall 
not  t>e  considered  as  a  sale  for  the  purpose  of  thte 
act.  nor  shall  this  act  be  construed  as  a  declaration 
of  forfeiture  of  any  portion  of  anv  land  grant  for 
conditions  broken,  or  as  authorizing  an  entry  for 
the  same,  or  as  a  waiver  of  any  rights  that  tbe 
United  States  may  have  on  account  of  any  breaob 
of  said  conditions. 

Sec.  5.  That  where  any  said  company  shall  have 
sold  to  citizens  of  tbe  united  States,  or  to  persons 
who  have  declared  their  Intention  to  beoome  such 
citizens,  as  a  part  of  its  grant,  lands  not  oooveyed 
to  or  for  the  use  of  sucb  oompany,  said  lands  bcang 
the  numbered  sections  prc8crit>ed  in  the  grant,  and 
being  coterminous  with  tbe  constructed  parts  of 
said  road,  and  where  the  lands  so  sold  are  for  any 
reasons  excepted  from  the  operation  of  tbe  grant 
to  said  comimny,  it  shall  be  lawful  for  tbe  bona  fide 
purchaser  thereof  from  said  company  to  make  pay- 
ment to  the  United  States  for  said  lands  at  tbe  or- 
dinary government  price  for  like  lands,  and  there- 
upon patents  shall  issue  therefor  to  the  said  bona 
fine  purchaser,  his  hein  or  assigns:  Prr»vided,  Tbst 
all  lands  shall  be  excepted  from  tbe  provisions  of 
this  section,  whiob  at  the  date  of  sucb  sales  wei«  in 
the  bona  fide  occupation  of  adverse  claimaots  un- 
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a  still  further  act  (29  Stat,  at  L.  42.  chap.  89) 
which  is  also  found  in  the  footnote. f 

Mr.  Holmes  Conrard*  Solicitor  General, 
for  appellant: 

The  certification  by  the  Secretary  of  the  In- 
terior to  the  state  of  Minnesota  of  the  lands  de- 
scribed in  the  bill  of  complaint  for  the  benefit 
of  the  Winona  &  St.  Peter  Railroad  Company, 
after  homestead  and  pre-emption  rights  bad  at- 
tached to  8ucb  lands  and  while  the  lands  were 
•tin  covered  by  these  entries,  was  an  act  not 
merely  voidable,  but  absolutely  void,  because 

der  the  pre-empt  loo  or  bomesread  laws  of  the 
United  Slates,  and  whose  claims  and  occupation 
bare  not  since  been  voluntarily  attaodoned,  hs  to 
which  excepted  lands  the  said  pre-emption  and 
homestead  claimants  shall  be  permitted  to  perfect 
their  proof8  and  entries,  and  receive  patCDta  there- 
fon  Prnvuled  further.  That  this  seciion  shall  oot 
apply  to  lands  settled  upon  subsequent  to  the  1st 
day  uf  December,  1883,  bv  persons  claim inir  to  enter 
the  same  under  the  settlement  laws  of  the  United 
States,  as  to  which  lands  the  parties  claiming  the 
same  as  aforesaid  shall  be  entitled  to  prove  up  and 
enter  as  In  other  like  cases. 

Sec.  6.  That  where  any  such  lands  have  been  sold 
and  conveyed,  as  the  property  of  any  railroad  com- 
pany, for  the  state  and  county  taxes  thereon,  and 
the  irraot  tu  such  company  has  been  thereafter 
forfeited,  the  purchaser  thereof  shall  have  the 
prior  rlirbt,  which  shall  continue  for  one  year  from 
the  approval  of  this  act,  and  no  longer,  to  purchase 
such  lands  from  the  United  States  at  the  govern- 
ment price,  and  patents  for  such  lands  shall  there- 
upon i»ue:  Provided,  That  said  lands  were  not,  pre- 
vious to  or  at  the  time  of  the  taking  effect  of  such 
grant,  in  the  possession  of  or  subject  to  the  right  of 
any  actual  settler. 

sec.  7.  That  no  more  lands  shall  be  certified  or 
conveyed  to  any  state  or  to  any  corporation  or  in- 
dividual, for  the  benefit  of  either  of  the  companies 
herein  mentioned,  where  it  shall  appear  to  the  Sec- 
retary of  the  Interior  that  such  transfers  mav 
create  an  excess  over  the  quantity  of  lands  to  which 
such  state,  corporation,  or  individual  would  be 
rightfully  enUtled. 


control  over  and  power  of  disposition  of  said 
lands  by  the  Interior  Department  had  ceased. 

United  States  v.  Stone,  69  U.  S.  2  Wall.  535 
(17:  767);  United  States  v.  Maxwell  Land  Grant 
Co.  121  U.  S.  380  (30:  958);  WrigM  v.  lUm- 
berry,  121  U.  S.  516(30:1047);  United  States  y, 
San  Jacinto  Tin  Co,  125  U.  S.  284  (31:  751); 
Uaftings  dk  D.  R.  Co.  v.  Whitney,  132  U.  8.  361 
(33:  365);  Whitney  v.  Taylor,  158  U.  8.  88  (39: 
907);  Weeks  v.Bridgman,  159  U.  S.  545  (40:  254); 
Burfenning  V.Chicago  d-  St.  P.  R.  Co.  163  U. 
S.  323  (41:  175);  Castello  v.  Bonnie,  15  U.  S. 
Land  Dec.  354;  Lewis  v.  Shaw,  57  Fed.  Rep, 
516;  United  States  Y  Budd,  144  U.  S.  154(36: 
884);  Windsor  V  McVeigh,  9S  V.  S.  274  (23: 
914);  Stimson  Land  Co.  v.Rawson,  62  Fed.  Rep. 
426. 

The  Winona  &  St.  Peter  Railway  Company 
and  the  grantees  of  these  lands  under  convey- 
ances from  that  com  pan}'  are  not  in  the  posi- 
tion of  bona  fide  purchasers  for  value  without 
notice. 

United  States  v.  California  d  0.  Land  Co, 
148  U.  S.  43  (37:  360);  United  States  v.  Winona 
db  St.  P,  R.  Co.  67  Fed.  Rep  969;  Burr  v. 
OreeUy,  10  U.  S.  App  409,  52  Fed.  Rep.  926. 

The  act  of  1887  was  intended  by  Congress  to 
correct  and  avert  the  con.sequenccs  of  previous 
mistakes  in  the  land  department;  to  reinstate 
in  certain  cases  the  ri>!hts  of  those  who.  by 
reason  of  such  mistakes,  were  deprived  of 
privileges  under  the  homestead  or  pre-emption 
laws;  to  protect  persons  who  in  good  faith  had 
purchased  from  or  under  Ihe  railroad  com- 
panies; and  in  general  to  confirm  and  establish 
titles  rather  than  to  destroy  or  overturn  them; 
— and  in  its  operation  the  court  shall  be  re- 
sorted to  only  for  the  purpose  of  restoring  to 
the  government  the  title  to  such  lands  as  may 
have  been  certified    or  patented   without  au- 


iBe  it  enacted  ^v  the  Senate  and  House  of  ReTfresen- 
tatives  of  the  United  States  of  America  in  Conaress 
assembUd.  That  suits  by  the  United  States  to  vacate 
and  annul  any  patent  to  lands  heretofore  errone- 
ously Issued  under  a  railroad  or  wairon  road  grant 
■hall  only  be  brought  within  five  years  from  the 
paaoaireof  this  act,  and  suits  to  vacate  and  annul 
patents  hereafter  issued  shall  only  be  brouipht 
within  six  years  aftpr  the  date  of  the  Issuance  of 
•uob  patents,  and  the  limitation  of  18  of  chap. 
(Mil  of  the  acts  of  the  2d  session  of  the  51st  Coofrreas, 
vid  amendments  thereto.  Is  extended  accordingly 
as  to  the  patents  herein  referred  to.  But  no  patent 
to  any  lands  held  by  a  bona  fide  purchaser  shall  be 
vacated  or  annulled,  but  the  rif^ht  and  title  of  such 
purchaser  Is  hereby  confirmed:  Prrmidect,  That  no 
suit  shall  be  broujrht  or  maintained  nor  shall  re- 
covery be  had  for  lands,  or  the  value  thereof,  that 
were  certified  or  patented  in  lieu  of  other  lands, 
covered  by  a  Rrant,  which  were  lost  or  relinquished 
by  the  ^rrantee  in  consequence  of  the  failure  of  the 

f'overnment  or  its  oflScers  to  withdraw  the  same 
rom  sale  or  entry. 

Sec.  2.  That  if  any  person  claiming  to  be  a  bona 
lide  purchaser  of  any  lands  erroneously  patented 
or  certified  shall  present  his  claim  to  the  Secretary 
of  the  Interior  prior  to  the  institution  of  a  suit  to 
cancel  a  patent  or  certification,  and  if  it  shall  ap- 
pear that  he  is  a  bona  fide  purchaser,  the  Secretaiy 
of  the  Interior  shall  request  that  suit  be  brought 
In  such  case  against  the  patentee,  or  the  corpora- 
ttoo,  company,  person,  or  association  of  persons 
for  whose  benefit  the  certification  was  made,  for 
the  value  of  said  land,  which  in  no  case  shall  be 
more  than  the  minimum  government  price  thereof , 
and  the  title  of  such  claimant  shall  stand  confirmed. 
An  adverse  decision  by  the  Secretary  of  the  In- 
terior on  the  bona  fides  of  such  claimant  shall  not 
be  oonclu^ve  of  his  rights,  and  If  such  claimant,  or 
one  claiming  to  be  a  bona  fide  purchaser,  but  who 
has  not  submitted  his  claim  to  the  Secretary  of  the 
Interior,  is  made  a  party  to  such  suit>,  and  if  found 
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by  the  court  to  be  a  bona  fide  purchaser,  the  court 
shall  decree  a  confirmation  of  the  titln,  and  shall 
render  a  decree  in  behalf  of  the  United  States 
against  the  patentee,  corporation,  company,  per- 
son, or  association  of  persons  for  whose  benefit  the 
certification  was  made  for  the  ^a\ue  of  the  land  as 
hereinbefore  provided.  Any  bona  fide  purchaser 
of  lands  patented  or  certified  to  a  railroad  com- 
pany, and  who  is  not  made  a  party  to  such  suit, 
and  who  has  not  submitted  his  claim  to  the  Secre- 
tary of  the  Interior,  may  establish  his  right  as  such 
bona  fide  purchaser  in  any  United  States  court 
having  Jurisdiction  of  the  subject-matter,  or  at  his 
option,  as  prescribed  in  11 8  and  4  of  chapter  376  of 
the  acts  of  the  2d  session  of  the  40th  Congress. 

Sec.  8.  That  if,  at  any  time  prior  to  the  InstitutiOQ 
of  suit  bv  the  Attorney  General  to  cancel  any  pat- 
ent or  certification  of  lands  erroneously  patented 
or  certified,  a  claim  or  statement  is  presented  to 
the  Secretary  of  the  Interiorby  or  on  behalf  of  any 
person  or  persons,  corporation  or  corporations, 
claiming  that  such  person  or  persons,  corporation 
or  corporations,  is  a  bona  fide  purchaser  or  are 
bona  fide  purchasers  of  any  patented  or  certified 
land  by  deed  or  contract,  or  otherwise,  from  or 
through  the  original  patentee  or  corporation  to 
which  patenter  certification  wss  issued,  no  suit  or 
action  shall  be  brought  to  cancel  or  annul  the  pat- 
ent or  certification  for  said  land  until  such  claim  is 
investigated  in  said  Department  of  the  Interior; 
and  if  it  shall  appear  that  such  person  or  corpora- 
tion Is  a  bona  fide  purchaser  as  aforesaid,  or  that 
such  persons  or  corporations  are  such  bona  fide 
purchasers,  then  no  such  suit  shall  be  instituted 
and  the  title  of  such  claimant  or  claimants  shall 
stand  confirmed;  but  the  Secretary  of  the  Interior 
shall  request  that  suit  be  brought  in  such  case 
against  the  patentee,  or  the  corpovatlon,  companv, 
person,  or  association  of  persons  for  whose  benefit 
the  patent  was  issued  or  certification  was  made  for 
the  value  of  the  land  as  hereinbefore  spedfled. 
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(boritjof  law  and  which  the  coiupaoy  refuses 
voluntarily  to  return. 

Krarce  v.  LitlU,  14  U.  S.Land  Dec.25;  Drake 
T.  Button,  14  U.  S.  Land  Dec.  18;  Northern  P. 
R.  Co,  V.  McKinley,  14  U.  8.  Land  Dec.  2S7; 
S^bbtns  V.  Croke,  14  U.  8.  Land  Dec.  49«: 
Fletcher  v.  Brerton,  14  U.  8.  Land  Dec.  554: 
8t.  Favl,  M.  A  M.  R,  Co.  13  U.  8.  Land  Dec. 
S53;  St  lA}vi$,  L  M,  dk  S.  R,  Co.  18  U.  8. 
Land  Dec.  5,*9;  CloeMner  ▼.  Vnitvd  States  d  P. 
R.  Co.  12  U  S.  Land  Dec.  280;  Re  Central  P. 
R.  Co.  n  D.  8.  Land  Dec.  588;  Wright  v. 
Cohle,  9  U.  8  Land  Dec.  199;  haii  child  ^.  Dei 
Moinei  Vailey  R.  Co.  9  U.  8.  Land  Dec.  637; 
Re  Winona  d  St.  P.  R.  Co.  9  U.  8.  Land  Dec. 
649;  Weeks  y.  Bridgman,  159  U.  8.  545  (40: 
254. 

The  present  suit  is  between  the  United  States 
and  the  Winona  Company,  which  holds  the 
lands  AHd  refuses  to  relinqui.sh  theoi.  It.s  claim 
must  rftand  or  fall  upon  the  acts  of  its  aid,  and 
it  is  lufficient  for  ihi^  case  to  determine  that 
the  lands  in  dispute  were  not  included  in  the 
grants  in  aid  of  the  Winona  road.  What  be- 
comes of  them  after  tliey  are  recovered  by  the 
Unitt.-d  States  is  a  matter  of  no  concern  what- 
ever to  the  Winona  Company. 

UhiUd  States  v.  Southern  P.  R.  Co.  146  U. 
8.604(86:1100). 

The  lands  were  by  mistake  certified  in  aid  of 
the  Sioux  City  road.  The  legal  effect  of  that 
certification  was,  as  this  court  has  determined, 
to  convey  them  for  the  use  and  benefit  of  the 
Winona  Company. 

The  Secretary  of  the  Interior,  under  whose 
direction  this  suit  was  instituted,  in  proceeding 
to  adjust  the  grants  in  aid  of  the  Winona  road, 
found  these  lands  in  the  possession  of  the 
Winona  C>)mpany,  claimed    by   it  under  its 

? rants,  and  that  company  cannot  shield  itself 
rom  the  operation  of  the  adjustment  act,  and 
of  its  own  granting  acts,  by  insisting  that  these 
lands  fell  or  were  certified  to  the  Sioux  City 
road. 

A  proper  construction  of  the  granting  acts 
in  aid  of  the  two  roads  does  not  sustain  the 
position  taken  by  the  Winona  Company. 

The  courts  have  uniformly  construed  these 
grantfe  strictly  against  the  grantee  companies. 
They  are  never  extended  beyond  the  scope  of 
their  trxprcss  provifiins.  and  wherever  the  ques- 
tion as  to  reservations  and  exceptions  has 
arisen,  or  there  appear  conflicting  claims  be 
tween  two  or  more  companies,  great  care  has 
been  exercised  to  exclude  from  grants  lands 
which  have  been  reserved,  appropriated,  or  de- 
voted to  another  purpose  by  every  reasonable 
construction  in  favor  of  such  reservation,  on 
the  theory  that  it  has  been  the  evident  intention 
and  purpose  of  Congress,  in  all  such  grants,  to 
limit  them  in  their  operation  to  such  lands  only 
as  the  United  States  had  the  clear  and  unques- 
tioned right  to  convey  at  the  time  without 
disturbing  existing  relaiiooa  or  producing 
vexatious  confllcta. 

Bardon  v.  Northern  P.  22,  Cb.  145  U.  S.  648 
(86:  810):  United  States  v.  Missovri,  K.d  T.  R. 
Co.  141  U.  S.  858,  868,  874  (83:  766,  768.  771); 
JMiventoorth,  L.  d  Q.  R.  Co.  v.  United  States, 
92  U.  8.  788  (28:  684);  Uhited  States  v.  Jfbrth- 
ern  P.  R  Co.  152  U.  8.  296  (88:  444). 

So  it  has  been  held  in  the  foregoing  and  many 
other  cftaea,  that  such  grants  shall  operate  at  a 
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fixed  time  and  shall  take  only  such  lands  •• 
aie  at  that  time  public  lauda. 

United  >^tates  v.  Sovthern  P.  H.  Co  14«  U. 
8.  570-581  (86: 1091-1096). 

Nor  is  it  ever  held,  in  the  absence  of  cxpreM 
provision,  that  Congress,  having  devoted  lands 
to  one  purpose,  intends  by  &  subsequent  gratil 
to  convey  them  conditionally  for  another. 

Bardon  v.  Northern  P.  R.  Co.  145  U.  a 
548  (86:  810);  United  States  v.  Missouri,  K.  S 
T.  R  Co.  141  U.  8.  858  (35:  766). 

The  Secretary  of  the  Interior  was  withoat 
jurisdiction  or  power  to  convey,  by  certifica- 
tion or  otherwise,  to  the  territory  of  Minnes«)ia, 
or  to  anyone  else,  lands  to  which  homestead 
or  pre  emption  rights  bad  attached  before  the 
line  of  railroad  had  been  definitely  fixed  by 
the  filing  of  a  map  thereof  in  the  office  of  the 
iSecretary  of  the  Interior. 

Steel  V.  St.  Louis  Smelt,  d  Ref.  Co.  106  U. 
8.  447  (27:226);  Lake  Superior  Ship  Canal,  B. 
d  I.  Co.  V.  Cunningham,  155  U.  8.  373  (89: 
189);  Shiver  v.  United  States,  159  U.  8.  494 
(40:  231);  Kansas  P.  R.  Co.  v.  Dunmeyer, 
113  U.  8.  629  (28:  1122>;  Hastings  d  D.  R.  Co. 
V.  Whitney,  132  U.  8.  857  (83:  363);  Whitney 
V.  Tayl<yr,  158  U.  8.  85  (89:  906);  Siouz  City 
d  I.  F.  Town  Lot  d  Land  Co.  v.  Oriffey,  14S 
U.  8.  32  (36:  64). 

If,  then,  at  the  time  of  the  certification  by 
the  Secretarv  of  these  lands  to  the  state  of 
Minnesota,  the  line  of  definite  location  of  the 
railroad  had  not  been  fixed  by  filing  the  maps 
'  in  the  ofllce  of  the  Secretary  of  the  Interior, 
no  title  whatever  vested  in  the  railroad,  even 
under  a  grant  by  the  governor  of  Minnesota  of 
such  land.  And  if  at  the  time  of  the  filing  of 
such  map  homestead  and  pre-emption  rights 
had  already  attached,  then  these  were  excepted 
from  such  grant. 

The  power  is  lodged  with  the  Secretary  of 
the  Inferior  to  ascertain  and  determine  facts 
upon  the  existence  of  which  may  depend  the 
conveyance  by  him  of  title  to  public  lands  of 
the  United  States.  His  determination  of  .<;uch 
facts  is  final  and  conclusive.  But  it  is  going 
entirelv  too  far  to  insist,  as  is  done  here  by 
counsel  for  appellee,  that  the  determinatinn  as 
to  whether  one  is  or  is  not  a  bona  fide  putcbaaer 
from  or  under  the  United  States  is  a  fact  which 
the  Secretarv  of  the  Interior  may  conciuaively 
establish  and  determine. 

Whether  one  la  such  a  purchaser  or  not  may 
— and  in  this  casein  a  large  measure  does — de- 
pend upon  the  existence  of  power  in  the  Sec- 
retary to  convey  such  lands.  For  one  cannot 
be  a  bona  fide  purchaser  unless  he  from  whom 
he  purchase  have  power  to  sell. 

The  Secretary  cannot  be  the  judge  of  the 
existence  and  extent  of  the  powers  which  be 
assumed  to  exercise.  In  no  aspect  of  thiscaaa 
can  it  be  claimed  that  the  state  of  Minnesota, 
or  the  railroad  company,  or  the  land  company, 
or  the  purchasers  from  either,' were  purchasers 
without  notice.  As  we  have  already  shown, 
the  act  itself  gave  notice  of  the  reservation  in 
favor  of  homestead  and  pre-emption  claimantt. 
The  records  of  the  land  offlres,  both  local  and 
general,  afforded  notice  of  the  existence  of  the 
homestead  and  preemption  entries;  and  alto 
of  the  official  communication  from  Hendricka, 
Commissioner  of  the  General  Land  Office,  to 
the  governor  of  Minnesota  of  July  21,  18B7, 
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(Rec.  149),  that  the  title  of  the  territory  would 
not  rest  under  the  land  grant  until  the  maps  of 
definite  location  were  filed  in  the  office  of  the 
Secretary  of  the  Interior. 

All  these  not  only  put  subsequent  purchas- 
ers upon  inquiry,  but  actually  afforded  full 
and  complete  notice  of  the  outstanding  e(]|ui- 
table  rights  of  the  homestead  and  pre  emption 
cntrymen. 

We  submit  that  the  question  of  bona  fide 

Sorchasers  cannot  properly  arise  in  this  case, 
rougbt  under  the  act  of  Alarch  3,  1887.  The 
only  object  of  proceeding  under  that  act  be- 
ing to  have  declared  void  the  certification  of 
lands  under  railroad  grants,  if  upon  the  facts 
proved  the  court  should  be  satisfied  that  the 
lEDds  were  certified  without  authority  of  law. 

United  States  v.  Sioux  City  dk  St.  P.  S.  Co. 
46  Fed.  Rep.  506. 

The  lands  being  excepted  from  the  operation 
of  the  acts,  never  in  fact  having  been  granted 
by  Congress,,  should  not  have  been  certified, 
mnd  the  officers  of  the  land  department,  in  cer- 
tifying them,  acted  wholly  without  authority 
or  Jurisdiction,  and  such  certification  conveyed 
no  right,  title,  or  interest  whatever. 

Burr  V.  Oreeley.  10  U.  8.  App.  409,  68  Fed. 
Rep.  926;  Sampeyreae  v.  Dnited  States,  82  U.  S. 
7  Pet.  222-240(8:666-671);  Willinmson  v.  Ball, 
49  U.  8.  8  How.  566,  568  (12:  1200.  1201); 
Qaines  v.  New  Orleans,  78  U.  S.  6  Wall.  642, 
716(18:950.964);  Moffat  v.  United  States,  112 
U.  8.  24  81  (28:  623-625);  Waiiamsonv.  Berry, 
49  U.  8.  8  How.  495,  544,  545,  550  (12: 1170, 
1191,  1198);  Kansas  P,  R  Co,  v.  Dunmeyer, 
118  U.  8.  641,  644  (28:  1126,  1127);  Doolan  v. 
Oarr,  125  U.  8.  624.  683  (81:  846,  849);  SI. 
Louis  Smelt,  dt  Ref.  Co.  ▼.  Kemp,  104  U.  S. 
646,  647(26:878.  879);  Stedy.  St.  Ixniis  Smelt. 
db  Bef.  Co.  106  U.  8.  452,  458  (27:  228,  229); 
WUeox  V.  Jackson,  M'Connel,  88  U.  S.  18  Pet. 
511  (10:  270);  Best  v.  Doe,  Polk,  85  U.  8.  18 
Wall.  117  (21:  808);  Dubuque  db  P.  R.  Co.  v. 
Utehaeld,^  U.  8.  28  How.  66  (16:  500);  ^7- 
liams  V.  Baker,  84  U.  8. 17  Wall  147  (21:  561); 
Iowa  Homestead  Co.  v.  Des  Moines  Nan.  dt  R. 
Co.  84  U.S.  17  Wall.  164  (21:622):  Woleott  v. Des 
Moines  Nav.  db  R.  Co.  72  U.  8.  5  Wall.  686 
<18:  691):  Litchfield  v.  Webster  County,  101  U. 
8.  774  (25.  926);  Woli^  v.  Chapman,  101  U. 
8.  767  (25:  919):  Bullard  v.  Des  Moines  db  F. 
D.  R  Co.  122  U.  8.  175  (80:  1126.. 

It  ia  the  duty  of  the  government  to  see  to  it 
that  the  public-land  laws  are  justly  and  fairly 
Administered.  This  duty  has  been  undertaken 
and  the  right  of  the  United  States  to  maintain 
such  proceedings  as  this  has  been  frequently 
recognized  by  this  court. 

VniUd  States  v.  Missouri,  K.  db  T.  R.  Co. 
141  U.  8.  880  (85: 773);  United  States  y.  Beebe, 
1«7U.  8.  842(82: 123);  United  States  v.  San 
Jadnto  Tin  Co.  125  U.  8.  286  (81:  752);  Wit- 
Uam$  y.  United  StaUs,  188  U.  8. 517  (84: 1028). 

Messrs.  Thomas  Wilson,  J.  A.  Tawney, 
and  ff.  M.  Lamberton,  for  appellees: 

While  it  is  admitted  that  as  the  law  is  now 
settled  by  this  court  a  homestead  entry  of  pre- 
emption filing  on  a  tract  of  land  within  the 
Slace  limits  of  a  railroad  grant  when  the  line 
I  definitely  fixed  excepts  that  tract  from  the 
mint,  and  that  a  line  of  road  is  not  definitely 
fixed  until  the  map  showing  the  definite  loca- 
tion fa  filed  with  the  Secretary  of  the  Interior, 
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we  contend  that  this  rule  should  not  be  in  this 
case  applied  so  as  to  devest  rights  vested  ac- 
cording to  the  pre  exisiing  rule. 

Lyon  v.  Richmond,  2  Johns.  Ch.  60;  Barton 
v.  Drake,  21  Minn.  803. 

When  a  line  of  decisions,  whether  original- 
ly right  or  wrong,  has  become  a  rule  of  prop> 
e'rty,  as  the  early  rule  in  this  class  of  cases  had, 
it  will  thereafter  be  followed  without  question 
as  to  transactions  entered  into  in  reliance  on 
such  rule. 

Bank  of  Utica  v.  Mersereau,  8  Barb.  .Ch. 
630,  577,  49  Am.  Dec.  189;  United  States  v. 
The  Recorder,  1  Blatchf.  218;  Stuart  v.  Uird, 
5  U.  8.  1  Cranch.  299,  309  (2: 115,  118);  Rog- 
ers  V.  Goodwin,  2  Mass.  477. 478;  United  States 
V.  Burlington  db  M.  R.  R.Co.  98  U.  S.  341  (25: 
200). 

If  upon  any  state  of  facts  a  conveyance  or 
patent  might  have  been  lawfully  issued,  the 
court  will  presume,  as  against  such  attack  as 
this,  that  the  facts  justifying  it  existed,  tfnd  to 
overcome  that  presumption  the  evidence  must 
be  clear  and  conclusive. 

St.  Louis  Smelt,  db  Ref.  Co.  y.  Kemp,  104 
U.  8.  646  (26:  878);  Polk  v.  Wendell,  18  U.  8. 
5  Wheat.  304  (5:  94);  Bank  of  United  States 
V.  Dandridge,  25  U.  S.  12  Wheat.  69.  70  (6: 
554);  Bagnell  v.  Broderiek,  38  U.  8.  18  Pet. 
450  (10:  242):  Field  v.  Seabury,  60  C.  8.  19 
How.  828,  332  (15: 650,  6r>4);  Hughes  v.  United 
States,  71  U.  S.  4  Wall.  282,  236  (18:  803,  304); 
Jackson  v.  Lawton,  10  Johns.  28,  6  Am.  Dec 
311;  Delansus  v.  United  Slates,  34  U.  S.  9  Pet. 
134  (9:  78):  Minter  v.  Crommelin,  59  U.  8.  18 
How.  87.  88  (15:  279);  Clements  v.  Madheboeuf 
92  U.  8.  425  (23:  r.OJ);  United  States  v.  Max 
well  Land  Grant  Co.  121  U.  8.  379.  882  (80: 
958.  959):  Colorado  Coal  db  L  Co.  v.  United 
States,  128  U.  S.  816  (81:  186);  Jackson  y.  Co'e, 
4  Cow.  596.  597;  United  States  v.  BuOd,  144 
U.  S.  154  (86:  884);  United  States  v.  Meeker,  50 
Fed.  Rep.  146,  147. 

The  certified  lists  of  these  lands  by  the  Sec- 
retary of  the  Interior  to  the  state  conveyed  at 
complete  a  title  as  a  patent. 

Frasher  y.  a  Connor,  115  U.  8. 102(29:  811); 
Chandler  v.  Calumet  db  H.  Min.  Co.  149  U.  8. 
92  (87:  662);  United  States  v.  Des  Moines  Nav. 
db  R.  Co.  142  U.  8.  541  (85:  1108):  Cu^tner  v. 
UuiUd  SlaUt,  149  U.  S.  662.  675(87:  890.  894); 
Minnesota  Land  db  Invest.  Co.  v.  Davis,  40 
Minn  455,  457;  Winona  db  St.  P.  Land  Co.  v. 
Ebilcisor,  52  Minn.  812:  Southern  M.  R.  Co.  y. 
Kufner,  2  U.  8.  Land  Dec  492. 

The  complainants  have  failed  to  prove  that, 
according  to  any  construction  of  the  statute, 
these  lands  were  excepted  from  the  grant  to 
the  defendant  railroad  company. 

The  landf  in  aid  of  this  very  line  were  or- 
dered withdrawn  a  considerable  time  before 
the  line  was  located. 

After  such  withdrawal  no  homestead  or  pre- 
emption right  to  the  lands  could  legally  be  in- 
itiated as  against  the  grant. 

Spencer  v.  McDougal,  159  U  8.  62  (40:  76); 
St.  Paul  db  P.  R.  Co.  v.  Northern  P.  R.  Co. 
139  U.  8.  18  (85:  84);  Bamblin  v.  Western 
Land  Co.  147  U.  8.  581.  686  (87:  267,  271). 

The  suit  ia  an  attempt  by  the  oomplainanta 
to  take  advantage  of  an  alleged  technical  error 
of  their  own  oflScera.  for  which  none  of  theat 
defendanta  were  reaponsible. 
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Van  \fyck  v.  Knevals,  106  U.  8.  860(27: 201); 
Kansas  P.  R.  Ch.  v.  Dunmeyer,  113  U.  8.  629 
(28:  11?2). 

So  far  as  the  lands  in  question, certified  to  the 
stale  for  the  Sioux Ci'v Company, are  concerned, 
both  legal  and  equitable  title  passed  to  the  state 
from  the  United  Stales  by  such  certification. 

St.  Paul  dt  8.  a  R.  Co,  ▼.  Winona  d  St,  P. 
R.  Co,  112  U.  8.  724  (2:8878);  Ryan^,  Central 
P.  R.  Co.  99  U.  8.  882  (25:  305);  Bardon  v. 
N&rthtrn  P,  R  Co.  145  U.  S.  545  (36:  811). 

Every  tract  of  land  involved  in  this  suit,  ex- 
cept those  certified  to  the  Sioux  City  Company, 
and,  with  the  exception  of  a  few  acres,  those 
ceriified  to  that  company  also,  are  held  and 
owned  by  bona  fide  purchasers  for  value  from 
the  railroad  company  or  its  grantees,  and  their 
title  is  unimpeachable. 

Johnson  v.  Towsley,  80  U.  8.  18  Wall.  72 
(20:  485);  St,  Louis  Smslt.  dRef,  Co.  ▼.  Kemp, 
104  U.  8.  686  (26:  875);  Steel  v.  St  Louis  Smelt. 
diRef,  Co.  106  U.  S.  447  (27:226);  Noble  v. 
Ufnon  River  Logging  R,  Co,  147  U.  8,  165  (87: 
128):  Knight  ▼.  United  Land  Asso.  142  U.  8. 
161  (35:  974). 

It  is  not  open  to  question  but  that  if  the  legal 
title  did  pass,  a  bona  fide  purchaser  from  the 
railroad  company  acquired  not  only  the  legal 
but  the  equitable  title  unimpeachable  by  the 
United  States  or  anyone  claiming  under  them. 

Colorado  Coal  d  L  Co.  v.  United  States,  123 
U.  8.  307(31:182);  United  States  y.  Des  Moines 
Nov.  d  R,  Co.  142  U.  8.  510(35:  1099);  United 
States  V.  Dalles  Military  Road  Co.  140  U.  S. 
599  (b5:  560):  UniUd  States  v.  California  d  0. 
Land  Co,  148  U.  8.  31  (37:  854). 

In  the  administration  of  the  public-land  sys- 
tem of  the  United  States,  questions  of  fact  are 
for  the  consideration  and  judgment  of  the  land 
department,  and  its  judgment  thereon  is  final. 

Burfenning  v.  Chicago,  St.  P.  M,  d  0.  R. 
Co.  168  U.  8.  323(41: 175);  Lee  Y.Johnson,  116 
U.  S.  48  (29:  570). 

The  United  States  are  estopped  to  question 
the  right  or  title  of  the  defendant  railroad  com- 
pany or  its  grantees. 

United  States  v.  Central  P.  R.  Co.  26  Fed. 
Rep.  479;  Brown  v.  Buena  Vista  County,  95 
U.  8.  157  (24:  422);  United  States  v.  Willamette 
Valley  d  C.  M.  Wagon  Road  Co.  54  Fed.  Rep. 
807;  (yaUiher  v.  Cadwell,  145  U.  S.  868  (86: 
738):  United  States  ▼.  San  Jacinto  Tin  Co.  125 
U.  S.  285(81:751). 

The  United  States  have  not  such  an  interest 
in  the  subject  matter  as  to  authorize  them  to 
maintain  this  suit. 

United  States  v.  Minor,  114  U.  8.  283  (29: 
110){  Uniied  States  v.  San  Jacinto  Tin  Co.  125 
U.  S.  278  (81 :  747);  Curtner  v.  United  Suites, 
149  U.  8.  663  (87:  890);  ffardt  ▼.  Heidweyer, 
152  U.  8.  547  (88:  548). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

473]  *There  are  other  matters  disclosed  in  the 
record,  such  as  the  claim  at  one  time  asserted 
by  the  St.  Paul  &  Sioux  City  Railroad  Company 
to  these  lands  or  a  part  of  them,  the  litigation 
between  the  two  companies,  and  the  final  de- 
cision by  this  court;  also  certain  transactions 
between  the  railroad  company  and  a  land  com- 
pany and  the  litigation  resulting  therefrom, 
together  with  a  series  of  conveyancea  hj  the 
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railroad  and  the  land  company  of  the  lands. 
But  in  view  of  the  conclusions  to  which  we 
have  come  upon  the  facts  stated,  we  deem  it 
unnecessary  to  cumber  the  record  wiUi  any  de- 
tailed mention  of  those  matters. 

These  facts  appear:  First.  The  railroad  com- 
pany  has  constructed  its  road  and  has  earned 
the  land  grant.  Second.  It  has  received  no 
more  land  than  Congress  by  the  act  referred  to 
proposed  to  grant  to  aid  in  the  construction  of 
the  road.  Third.  At  the  time  that  the  lands 
were  certified  to  the  state  for  its  benefit  they 
were  not  subject  to  any  homestead  or  pre-emp- 
tion entry.  They  were  free  f^'om  aU  claims 
other  than  those  of  the  railroad  company  itself, 
and  were,  except  as  subject  to  such  claims,  in 
the  fullest  sense  public  lands  and  within  the 

turisdiction  of  the  land  department.  Fourth. 
Ipto  March  2,  1885  (when  Kansas  P.  R,  Co. 
V.  Dunmeyer,  113  U.  8.  629  [28:  1122],  was  de- 
cided by  this  court),  the  uniform  ruling  of  the 
land  department  had  been  that  the  title  to  rail- 
road lands  became  settled  at  the  time  the  line 
of  the  railroad  was  surveyed,  staked  out,  and 
marked  on  the  face  of  the  earth,  and  not  at  the 
time  of  the  filing  of  the  map  of  definite  loca- 
tion in  the  land  department;  that  a  homestead 
entry,  though  apparentlv  regular  and  valid, 
was  open  to  question  by  the  railroad  company^ 
and  if  shown  to  have  been  fraudulent  or  irreg- 
ular in  conception,  or  that  it  had  been  aban- 
doned before  the  right  of  the  company  at- 
tached, was  held  not  to  except  the  land  from 
the  grant;  and  also  that  a  pre-emption  claim 
existing  at  the  time  of  the  attaching  of  a  rail- 
road grant,  if  subsequently  abandoned  and  not 
consummated— even  though  in  all  respects  le- 
gal and  bona  fide — did  not  defeat  the  grant,  but 
upon  the  failure  of  such  claim  the  land  covered 
thereby  inured  to  the  grant  as  of  the  date 
when  it  became  effective.  Fifth.  *Under[474 
such  rules  of  construction  the  land  in  contro- 
versv  was  all  properly  certified  to  the  state  for 
the  benefit  of  the  railroad  company.  Sixth. 
The  lands  were  sold  and  conveyed  by  the  rail- 
road company  to  parties  who  paid  full  value 
and  bought  in  good  faith,  believini?  the  title 
which  the  railroad  company  assumed  to  con- 
vey to  be  perfect. 

It  is  in  the  light  of  these  facts  that  the  scope 
and  effect  of  the  legislation  of  Congress  are  to 
be  considered  and  determined.  There  is  cer- 
tainly much  of  equity  in  the  contention  of  the 
appellees.  The  railroad  company  has  con- 
structed the  road,  in  aid  of  whose  construction 
Congress  made  this  grant  Even  though  re- 
taining all  these  tracts,  it  has  failed  to  receive 
as  large  an  amount  of  land  as  Congress  pro- 
posed to  give.  With  full  performance  on  its 
side,  it  has  not  received  all  that  Congress 
proffered.  Of  course,  in  entering  upon  its 
work  it  took  all  the  chances  of  failure  of  title 
of  any  particular  tract,  and  therefore  has  no 
legal  ground  of  complaint,  and  yet  it  may  with 
reason  say  that,  though  it  must  be  content 
with  such  lands  as  the  government  at  the  time 
of  the  filing  of  the  map  of  definite  location 
could  rightfully  convey,  it  ought  not  to  be  de- 
prived of  any  which  the  ^vernment  did  con- 
vey, and  could  convey  without  wrong  to 
anyone,  and  which  were  embraced  in  the  de- 
scription of  the  lands  which  Congress  proposed 
to  give.    No  individual  is  wronged  by  permit- 
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ting  this  oertiflcation  to  stand;  no  pre-emptor 
or  person  seekin/;  to  enter  anj  tract  as  a  home- 
ftetd  has  been  deprived  of  his  rights  or  piivi- 
tegea  by  Tirtue  of  this  certification.  The  land 
was  free  from  all  individual  claims.  It  was 
within  the  absolute  control  of  Congress.  It 
belonged  to  the  government,  and  it  is  onljr  in 
the  assertion  of  a  technical  rule  of  construing 
land  grants,  first  declared  by  this  court  long 
after  the  certification,  that  the  government  now 
asks  to  have  that  set  aside  and  the  title  to  these 
lands  restored.  No  fraud  or  wrong  is  imput- 
able to  the  company.  No  effort  to  secure  a 
misconstruction  by  the  land  department,  but 
only  an  acceptance  of  the  then  settled  rule  of 
construction  and  the  taking  of  the  lands  which, 
under  such  construction,  it  was  entitled  to  re- 
ceiye.  Conceding  that  that  construction  was 
erroneous,  yet  it  was  one  made  by  the  officers 
475]of  the  department  ^charged  with  the  duty 
of  administering  the  grant  and  determining 
what  lands  did  and  what  did  not  pass,  the  only 
tribunal  to  which  the  company  could  then  ap- 
ply, and  upon  whose  rulings  it  was  bound  to 
act  Many  years  hsTe  passed  since  the  certifi- 
cation, and  since  the  company,  in  reliance  upon 
the  title  it  believed  it  had  acquired,has  disposed 
of  the  lands,  and  other  parties  have  become  in- 
terested in  and  have  dealt  with  the  lands  as 
private  property.  Contracts  have  been  entered 
into,  suits  maintained.— carried  even  to  this 
court, — and  decrees  and  judgments  entered  and 
rendered  in  full  reliance  upon  the  title  supposed 
to  have  been  conveyed.  Surely  after  such  a 
lapse  of  time,  and  after  so  many  transactions 
in  and  in  respect  to  these  lands,  the  appellees 
are  Justified  in  saying  that  they  have  large 
claims  upon  the  equitable  consideration  of  the 
courts. 

The  Ist  section  of  the  act  of  1887  directs  the 
Secretary  of  the  Interior  to  adjust  all  railroad 
land  grants  in  accordance  with  the  decisions  of 
this  court;  and  the  2d,  that  upon  such  adjust 
ment  the  Attorney  General  shall  commence 
the  proper  proceedings  to  cancel  all  patents, 
certification,  or  other  evidences  of  title  erro- 
neously issued.  If  these  two  sections  were  all 
the  legislation  of  Congress  bearing  upon  the 
subject  it  might  be  difficult  to  sustain  the  con- 
clusions of  the  lower  courts,  or  to  deny  to  the 
ffoyemment  the  relief  sought  by  this  bill,  for, 
by  the  construction  placed  upon  such  railroad 
grants  in  Kansas  P,  R,  Co.  v.  Dunmeyer,  118 
tr.  8.  829  [28:  1122],  and  other  cases,  these 
lands  did  not  pass  under  the  railroad  grant  be- 
cause at  the  time  of  the  filing  of  the  map  of 
definite  location  they  were  on  the  records  of  the 
department  claimed  under  homestead  and  pre- 
emption entries.  The  lapse  of  time  would  be 
no  oar,  for  statutes  of  limitation  cannot  be  in- 
Toked  against  the  government. 

But  these  sections  are  not  all  the  legislation. 
Ck>ngress  evidently  recognized  the  fact  that 
notwithstanding  any  error  in  certification  or 
patent  there  might  be  rights  which  equitably 
deseryed  protection,  and  that  it  would  not  be 
fitting  for  the  government  to  insist  upon  the 
letter  of  the  law  in  disregard  of  such  equitable 
rights.  In  the  first  place,  it  has  distinctly  rec- 
ognized the  fact  that  when  there  are  no  adverse 
476]*individual  rights,  and  only  the  claims  of 
the  government  and  of  the  present  bolder  of  the 
title  to  be  considered,  it  is  fitting  that  a  time 
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should  come  when  no  mere  errors  or  irregu- 
larities on  the  part  of  the  officers  of  the  land 
department  should  be  open  for  consideration. 
In  other  words,  it  has  recognized  that,  as 
against  itself  in  respect  to  these  land  transac- 
tions,  it  is  right  that  there  should  be  a  statute 
of  limitations;  that  when  its  proper  officers, 
acting  in  the  ordinary  course  of  their  duties, 
have  conveyed  away  lands  which  belonged  to 
the  government,  such  conveyancesshoulcf,  after 
the  lapse  of  a  prescribed  time,  be  cooclusiye 
against  the  government,  and  this  notwithstand- 
ing any  errors,  irregularities,  or  improper  ac- 
tion of  its  officers  therein. 

Thus,  in  the  act  of  1891,  it  provided  that 
suits  to  vacate  and  annul  patents  theretofore 
issued  should  only  be  brought  within  five 
years,  and  that  as  to  patents  thereafter  to  be 
issued  such  suits  should  only  be  brought  within 
six  years  after  the  date  of  issue.  Under  the 
benign  influence  of  this  statute  it  would  matter 
not  what  the  mistake  or  error  of  the  land  de- 
partment was,  what  the  frauds  and  misrepre- 
sentations of  the  patentee  were,  the  patent 
would  become  conclusive  as  a  transfer  of  the 
title,  providing  only  that  the  land  was  public 
land  of  the  United  States  and  open  to  sale  and 
conveyance  through  the  land  department.  The 
act  of  1896  extended  the  time  for  the  bringing 
of  suits  for  patents  theretofore  issued  for  five 
years  from  the  passage  of  that  act.  It  is  true 
that  these  appellees  cannot  avail  themselyes  of 
these  limitations  because  this  suit  was  com- 
menced before  the  expiration  of  the  time  pre- 
scribed, and  we  only  refer  to  them  as  showing 
the  purpose  of  Conj^ress  to  uphold  titles  aris- 
ing under  certification  or  patent  by  providing 
that  after  a  certain  time  Cbe  government,  the 
grantor  therein,  should  not  be  heard  to  question 
them. 

But  limitation  was  not  the  only  protection 
given.  The  act  of  1896.  which  extended  the 
period  of  limitation,  followed  such  extension 
with  this  provision:  *'But  no  patent  to  any 
lands  held  by  a  bona  fide  plirchaser  shall  be 
vacated  or  annulled,  but  the  right  and  title  of 
such  purchaser  is  hereby  confirmed."  It  is  true 
this  act  was  passed  after  the  commencement  of 
this  suit— *indeed,  after  the  decision  by  [47  7 
the  court  of  appeals — but  it  is  none  the  less  an 
act  to  be  considered.  There  can  be  no  ques- 
tion of  the  power  of  Congress  to  terminate,  by 
appropriate  legislation,  any  suit  brought  to  as- 
sert simply  the  rights  of  the  government.  This 
suit  was  instituted  by  the  Attorney  Qeneral  in 
obedience  to  the  direct  commnnd  of  Congress, 
as  expressed  in  the  act  of  1887,  and  Congress 
could  at  any  time  prior  to  the  final  decree  in 
this  court  direct  the  withdrawal  of  such  suit; 
and  it  accomplishes  practically  the  same  result 
when,  by  legislation  within  the  unquestioned 
scope  of  its  powers,  it  confirms  in  tlie  defend- 
ants the  title  to  the  property  which  it  was  the 
purpose  of  the  suit  to  recover.  8o.  if  this  act 
of  1896.  taken  by  itself  alone,  or  in  conjunc- 
tion with  preceding  legislation,  operates  to'  con- 
firm the  title  apparently  conveyed  by  the  cer- 
tification  to  the  state  for  the  benefit  of  the 
railroad  company,  that  necessarily  terminates 
this  suit  adversely  to  the  government,  and 
compels  an  affirmance  of  the  decisions  of  the 
lower  courts  without  the  necessity  of  any  in- 
quiry into  the  reasons  advanced  by  those  court! 
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for  their  cooclusions.  We  are  of  the  opinion 
that  Congress  intended  by  the  sentence  we  have 
quoted  from  the  act  of  1896  to  confirm  the  title 
which  in  this  case  passed  by  certification  to  the 
state.  It  not  only  declares  that  no  patents  to 
any  lands  held  by  a  bona  fide  purchaser  «h all 
be  vacated  or  annulled,  but  it  confirms  the  right 
and  title  of  such  purchasers.  Qiven  a  bona 
fide  purchaser,  his  right  and  title  is  confirmed, 
and  no  suit  can  be  maintained  at  the  instance 
of  the  government  to  disturb  it. 

It  is  earnestly  contended  by  the  government 
that  the  present  holders  of  the  title  are  not  *'lx)na 
fide  purchasers;"  that  that  term  has  a  fixed 
and  well-defined  meaning,  as  announced  in 
the  frequent  decisions  of  this  and  other  courts; 
that,  as  said  in  2  Pom.  Eq.  Jur.  §  745,  *'the 
essential  elements  which  constitute  a  bona  fide 
purchaser  are,  therefore,  three, — a  valuable 
consideration,  the  absence  of  notice,  and  pres- 
ence of  good  ftiiih*'  (United  States  v.  CcUifornia 
A  0.  Und  Co.  148  U.  S.  81,  42  [87:  854,  300]; 
that  while  two  of  these  essential  elements  may 
be  found,  to  wit,  a  valuable  consideration  and 
the  presence  of  good  faith,  the  third,  the  ab- 
sence of  notice,  is  lacking;  that  all  men  are  con- 
478]  clusively^presumedto  knowthe  law,and 
that  as  the  true  rule  of  constrdction  in  refer- 
ence to  these  grants  was  laid  down  by  this 
court,  the  purchasers  were  bound  to  know 
such  true  rule;  that  the  records  of  the  Land 
Office  disclgsed  the  existence  of  these  home- 
stead entries  and  preemption  filings,  and, 
therefore,  they  who  purchased  from  the  rail- 
road company  knew,  or  at  least  were  chargea- 
ble with  knowledge,  of  the  fact  thnt  those 
lands  could  not  rightfully  have  been  certified 
to  the  railroad  company,  but  were  excepted 
from  the  terms  of  the  grant,  and  in  fact  re- 
mHined  the  property  of  the  government.  It  is 
further  insisted  that,  as  Congress  in  this  stat- 
ute used  this  well  understood  expression,  it 
intended  only  the  protection  of  such  parties 
as  came  within  the  scope  of  this  settled  mean- 
ing. It  is  said  that  the  only  cases  to  be  cov- 
ered by  this  provision  were  those  in  which  the 
state  or  the  railroad  company  by  presentation 
to  the  land  ofiSce,  before  the  filing  of  the  map 
of  definite  location,  of  a  forged  relinquishment 
by  the  pre  emptor,  or  one  having  made  a  home- 
stead entry,  or  by  some  other  fraudulent  rep- 
resentations, secured  a  certification  or  patent 
to  the  tracts,  and  thereafter  sold  and  conveyed 
to  one  who  purchased  in  ignorance  of  the 
fraud. 

We  are  unable  to  agree  with  this  contention 
of  counsel,  for  several  reasons:  In  the  first 
place,  the  situation  as  it  was  known  to  exist 
makes  against  any  such  narrow  construction. 
While  instances  of  such  fraudulent  conduct 
on  the  part  of  the  state  to  which  the  lands  were 
ccrlified,  or  the  company  to  which  the  lands 
were  patented,  might  exist,  yet  in  the  nature 
of  things  they  would  be  few  and  hardly  worth 
the  special  notice  of  Oongress,  while,  on  the 
other  hand  the  fact  that  there  had  been  a  dif- 
ference between  the  land  department  and  the 
courts,  one  construction  obtaining  in  the  former 
prior  to  the  decisions  by  the  latter,  and  the  fur- 
ther fact  that  by  this  difference  of  construction 
many  tracts  had  been  erroneously  certified  or 
patented,  must  have  been  well  known  to  Con- 
gress, and  naturally  therefore  a  subject  for  its 
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legislation.  Further,  there  was  no  need  of 
any  legislation  to  protect  a  '*bona  fide  pur- 
chaf^er.*'  This  had  been  settled  by  repeated 
decisions  of  this  court.  United  States  v.  Buf^ 
Hngton  A  M.  R.  *Co.  98  U.  8.  884,  842  [479 
[25:198.  200]:  Colorado  Coal  AL  Cb.  v.  United 
States,  123  U.S.807, 818[31 :182. 1841.reaflarmed 
in  United  States  v.  Califin-nia  d  0.  Land  Co.  148 
U.  S.  31,41  [87:  854,  859].  For  in  each  of  those 
cases  it  was  decided  that,  although  a  patent  was 
fraudulently  and  wrongfully  obtained  from 
the  government,  if  the  land  conveyed  was 
within  the  jurisdiction  of  the  land  department, 
the  title  of  a  bona  fide  purchaser  from  the  pa- 
tentee could  not  be  disturbed  by  the  govern- 
ment, so  that  this  provision  was  absolutely  un- 
necessary if  that  which  is  now  claimed  by 
counsel  for  the  government  is  all  that  was  in- 
tended by  Congress.  We  do  not  mean  to  as- 
sert that  because  legislation  to  cover  such  a 
contingency  was  unnecessary,  therefore  the 
language  used  by  Congress  necessarily  implies 
something  other  and  different,  because  of 
course  it  may  have  been  that  Oongress  intended 
nothing  but  a  simple  declaration  of  the  law  as 
it  was  known  to  exist.  At  the  same  time  the 
fact  that  under  one  construction  it  was  need- 
less raises  a  presumption  that  something  more 
was  inl^ndeu,  and  that  Congress  had  in  view 
the  protection  of  other  parties  than  were  already 
protected  by  eeneral  law. 

But  we  need  not  rest  on  these  inferences  and 
presumptions.  Other  provisions  of  the  acts 
of  1887  and  1896  make  clear  the  intent  of 
Congress.  Section  3  of  the  act  of  1887  pro- 
vides that  if  the  homestead  or  pre-emption  en- 
try of  any  bona  fide  settler  has  been  errone- 
ously canceled  on  account  of  any  railroad  grant 
it  may  be  reinstated,  provided  he  has  not  lo- 
cated another  claim  or  made  an  entry  in  lieu 
of  the  one  so  canceled,  and  also  did  not  volun- 
tarily abandon  such  entr^.  By  this  section 
Congress  provided  for  a  reinstating  of  the  title 
of  one  deprived  thereof  by  an  erroneous  ruling 
of  the  land  department,  but,  at  the  same  time, 
limited  the  right  of  reinstating  to  cases  in  which 
the  original  entry  man  had  not  voluntarilj 
abandoned  his  entry,  or  had  not  since  that  time 
made  a  new  entry.  In  other  words,  it  was  lim- 
iting the  restoration  of  the  title  of  the  original 
entryman  to  cases  in  which  he  had  a  continu- 
ing and  present  equitable  right  to  recognition. 
As  to  all  other  cases,  Congress  reserved  the 
determination  of  the  equities  between  the  gov- 
ernment, the  railroad  *companv,  and  [480 
purchasers  from  the  latter,  and  in  subsequent 
sections  it  made  provision  for  the  adjustment 
of  such  equities. 

Section  4  of  the  same  act,  expressly  referring 
to  all  other  lands  erroneously  certified  or  pat- 
ented to  any  railroad  company,  provides  that 
citizens  who  had  purchased  such  lands  in  good 
faith  should  be  entitled  to  the  lands  so  pur- 
chased and  to  patents  therefor  issuing  directly 
from  the  United  States,  and  that  the  only  rem- 
edy of  the  government  should  be  an  action 
against  the  railroad  company  for  the  govern- 
ment price  of  similar  lands.  It  will  be  ob- 
served that  this  protection  is  not  granted  to 
simply  bona  fide  purchasers  (using  that  term 
in  the  technical  sense),  but  to  those  who  have 
one  of  the  elements  declared  to  be  essential  to 
a  bona  fide  parchaser,  to  wit,  good  faith.    It 
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matters  not  what  constructive  notice  may  be 
ohsrgeable  to  such  a  purchaser  if,  in  actual  ig- 
norance of  any  defect  in  the  railroad  compa- 
ny's title,  and  in  reliance  upon  the  action  of  the 
Sovemment  in  the  apparent  transfer  of  title 
y  certification  or  patent,  he  has  made  an  hon- 
est purchase  of  the  lands.  The  plain  intent  of 
this  section  is  to  secure  him  the  lands,  and  to 
reinforce  his  defective  title  by  a  direct  patent 
from  the  United  States,  and  to  leave  to  the 

StYernment  a  simple  claim  for  money  against 
e  railroad  company.  It  will  be  observed 
that  the  technical  term  '*bona  fide  purchaser" 
Is  not  found  in  this  section,  and  while  it  is 
provided  that  a  mortgage  or  pledge  shall  not 
M  considered  a  sale  so  as  to  entitle  the  mort- 

gagee  or  pledgee  to  the  benefit  of  the  act,  it 
oes  secure  to  everyone  who  in  good  faith  has 
made  an  absolute  purchase  from  a*  railroad 
company  protection  to  his  title,  irrespective  of 
any  errors  or  mistakes  in  the  certification  or 
patent. 

Section  6  oif  the  same  act  applies  to  cases  in 
which  no  certification  or  patent  has  issued, 
and  yet  the  lands  sold  by  the  railroad  company 
are  the  numbered  sections  prescribed  in  its 
grant  and  coterminous  with  the  constructed 
portions  of  its  road,  and  it  is  there  provided 
that  where  the  lands  so  sold  by  the  company 
"are  for  any  reason  excepted  from  the  operation 
of  the  grant  to  said  company,"  the  purchaser 
may  obtain  title  directly  from  the  government 
481]  by  paying  to  it  the  'ordinary  irovern- 
ment  price  of  such  lands.  It  Is  true  the  term 
used  here  is  "bona  fide  purchaser,"  but  it  is  a 
bona  fide  purchaser  from  the  company,  and 
the  description  giYen  of  the  lands,  as  not  con- 
Yeyed  ana  **for  any  reason  excepted  from  the 
operation  of  the  grant,"  indicates  that  the  fact 
of  notice  of  defect  of  title  was  not  to  be  con- 
sidered fatal  to  the  right.  Congress  attempted 
to  protect  an  honest  transaction  between  a 
purchaser  and  a  railroad  company,  even  in  the 
absence  of  a  certification  or  patent.  These 
being  the  provisions  of  the  act  of  1887,  the  act 
of  1896,  confirming  the  right  and  title  of  a 
bona  fide  purchaser,  and  providing  that  the 
patent  to  his  lands  should  not  be  vacated  or 
annulled,  must  be  held  to  include  one  who,  if 
not  in  the  fullest  sense  a  "bona  fide  pur- 
chaser/* has,  nevertheless,  purchased  in  good 
faith  from  the  railroad  company. 

We  have  been  referred  in  the  arguments  of 
this  snd  other  cases  to  the  debates  in  Congress, 
and  to  the  reports  of  the  committees  of  the  two 
houses  to  whom  the  bills  were  referred  as 
confirmatory  of  the  conclusions  we  have 
reached,  but  it  is  unnecessary  to  consider  anj 
of  the  evidence  derived  from  these  sources,  if, 
indeed,  it  is  open  to  consideration,  for  the 
language  of  the  two  acts  is  clear,  and  fully  dis- 
closes the  intent  of  Congress.  Our  conclusion 
Is  that  these  acts  operate  to  confirm  the  title  to 
every  purchaser  from  a  railroad  company  of 
lands  certified  or  patented  to  or  for  its  benefit, 
notwithstanding  any  mere  errors  or  irregulari- 
ties in  the  proceedings  of  the  land  department, 
and  notwithstanding  the  fact  that  the  lands  so 
certified  or  patented  were,  by  the  true  construc- 
tion of  the  land  grants,  although  within 
tile  limits  of  the  grants,  excepted  from  their 
operation,  providing  that  he  purchased  in  good 
faith,  paid  value  for  the  lands,  and  proYlding, 
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also,  that  the  lands  were  public  lands  in  the 
statutory  sense  of  the  term,  and  free  from  in- 
dividual or  other  claims. 

If  it  be  suggested  that  under  the  scope  of 
these  acts,  though  the  suit  must  fail  so  far  as 
it  is  one  to  set  aside  and  cancel  the  certification, 
it  may  vet  be  maintained  against  the  defendant 
railroad  company  for  the  value  of  the  lands  so 
erroneously  certified,  and  that  the  decree 
should  be  modified  to  this  extent,  *it  is  [482 
sufficient  to  say  that,  first,  the  government  has 
not  asked  any  such  decree;  second,  that  it  may 
be  doubtful  whether  for  the  mere  purpose  of 
recovering  money  an  action  at  law  must  not  be 
the  remeily  pursued;  but  lastly  and  chiefly, 
that  it  does  not  appear  from  this  record  either 
that  the  railroad  company  received  an  excess  of 
lands  or  has  even  received  (these  lands  in- 
cluded) the  full  quantity  of  lands  promised  in 
the  grant;  and  further,  that  it  does  not  appear 
that  there  were  not  within  the  gran  ted  or  indem- 
nity limits  Ihnds  which  the  company  mi^ht 
have  rightfully  received  but  for  this  errone- 
ous certification.  It  will  hardly  be  contended 
that  if,  simply  through  a  mistake  of  the  land 
department,  these  lands  were  certified  when, 
at  the  time,  other  lands  were  open  to  certifica- 
tion which  could  rightfully  have  been  certi- 
fied and  which  have  since  been  disposed  of  by 
the  government  toother  parties,  so  that  there  is 
now  no  way  of  filling  the  grant,  the  government 
can  nevertheless  recover  the  value  of  the  lands 
so  erroneously  certified.  In  other  words,  the 
mistake  of  the  officers  of  the  government  can- 
not be  both  potent  to  prevent  the  railroad  com- 
pany obtaining  its  full  quota  of  lands,  and  at 
the  same  tim«;  potent  to  enable  the  government 
to  recover  from  the  companv  the  value  o^ 
lands  erroneously  certified.  Our  conclusion, 
therefore,  is  that  upon  the  record  as  it  is  pre- 
sented, the  decree  of  the  Court  of  AppeaU  tr/rs 
right,  and  it  is  afflrmed. 


UNITED    STATES,  Appt., 

UNION  PACIFIC  RAILWAY  COMPANY, 
Henry  Gay,  M.  J.  Wellsloger,  and  William 
Hoard. 

[No.  819] 

Argtied  December  1,  f ,  1896.    Decided  Febrvary 

15,  1897. 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.    Affirmed. 

Mr.  Holmes  Conrad,  Solicitor  General, 
for  appellant. 

Messrs.  John  F.  Dillon*  Harru  Hubbard, 
J.  M.  Dillon,  and  T.  F.  Garter  for  appellees. 


UNITED  STATES,  Appt., 

ST.  PAUL  &  SIOUX  CITY  RAILROAD 
^  COMPANY  et  at. 

[No.   322.] 

Argued  November  SO  and  December  i,  t896,  vHh 
United  Slates  ▼.  Winona  A  St.  P.  R.  Co. 
No.  Stl,  ante,  789.  Decided  February  IS, 
1897. 

APPEAL  from  a  decree  of  the  United  SUtes 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit    Affirmed, 
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SUPRKMB  COUKT  OP  THB  UNITED  STATES. 


Oos.  Tebm, 


Mr,  Holmes  ConracU  Solicitor  Geocral, 
for  BppellaDt. 

Meh%r%.  Thomas  Wilson,  «7.  A.  Tawney, 
SDd  ff.  M.  Lamberton  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinioD 
of  the  court: 

The  facts  in  these  cases  are  different  from 
the  fflcts  in  the  case  just  decided.  But  the 
principles  announced  in  the  foregoing  opiDion 
are  couclusive  of  the  rights  of  the  parties 
herein,  and  so,  without  any  statement  in  detail 
of  the  facts,  and  for  the  reasons  given  in  that 
opinion.  Vie  decreet  in  these  casee  will  he  affirmed. 


WINONA  &  ST.  PETER  RAILROAD  COM- 
PANY «r  a/.,  AppU., 

V. 

UNITED  STATES. 
40ee  S.  a  Reporter's  ed.  483-488.) 

Pre-emption  right. 

PosBCBSlon  b7  a  pre-emptloo  claimant  whose  fllloK 
had  been  made  and  never  caoo<^led  on  the  records 
of  the  land  office,  which  besiin  before  any  claim 
of  right  to  the  land  by  a  railroad  company,  either 
by  fllinff  its  map  of  definite  location  or  surveying 
and  staking  its  line,  constitutes  sucb  notice  to  a 
purchaser  from  the  railroad  company  as  to  pre- 
▼ent  the  latter  from  being  deemed  a  bona  fide 
purobaeer  who  is  protected  by  the  acts  of  Con- 
gress of  1887  and  1808,  when  the  land  was  errone- 
ously certified  to  the  railroad  company. 

[No.  602.] 

Submitted  December  1,  1896,    Decided  FOru- 

ary  16,  1897. 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  reversing  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Minnesota,  dismissing  a  suit  brought  by  the 
United  States  against  the  Winona  &  8t.  Peter 
Railroad  Company  et  al.,  to  s^  aside  the  certi- 
flCHiion  of  a  patent  in  favor  of  said  company 
to  public  lands.  The  decree  of  the  court  of 
appeals  remanded  the  case  with  instructions  to 
enter  a  decree  granting  the  relief  prayed  for. 
Affl'  med. 
See  same  case  below,  82  U.  S.  App.  806. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  bill  filed  by  the  United  States  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Minnesota  against  the  Winona  & 
St.  Peter  Railroad  Company,  the  Winona  <& 
St.  Peter  Land  Company,  and  Thomas  Mar- 
shall. Jr.  The  suit  was  one  to  set  aside  the 
certification  of  a  patent  made  to  the  state  itf 
Minnesota  for  the  benefit  of  the  defendant 
railroad  company  of  the  northeast  quarter  of 
484]sectlon  85.  ^township  106  north,  range  18 
west,  which  certification  was  of  date  December 
1,  18i32.    After  answers,  proof,  and  an  agreed 

NOT&— .As  to  prt'tmption  rights,  see  note  to 
United  States  t.  Fitzgerald,  10:  785. 

Am  to  land  grants  t</  railrocuh,  soe  note  to  Kansas 
P.  R.  Oa  V.  Atchison,  T.  ft  S.  F.  IC  Ou.  28:  iM. 
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statement  as  to  certain  facts,  a  decree  waa  en- 
tered by  the  circuit  court,  August  29,  1894, 
dismissing  the  bill.  On  appeal  to  the  court  of 
appeals  for  the  eighth  circuit  this  decree  was, 
on  May  6.  1895,  reyersed  (82  U.  S.  App.  806). 
and  the  case  remanded  with  instructions  to  en- 
ter a  decree  granting  the  relief  prayed  for. 

It  appears  from  the  agreed  statement  that  on 
July  8,  1857.  Thomas  Marshall,  Jr.,  one  of  the 
defendants,  made  a  pre-emption  filing  at  the 
local  land  ofiSce  of  the  land  in  controyersy. 
which  filing  was  prima  facie  regular  and  yalid, 
and  was  never  canceled  on  the  records  of  the 
land  ofiSce;  the  construction  of  the  railroad  of 
the  defendant  railroad  company  was  conceded; 
and  it  was  agreed  that  on  the  1st  of  March, 
1877,  defendant  Marshall,  being  still  in  posses- 
sion and  claiming  to  be  the  owner  thereof,  the 
defendant  land  company,  which  had  a  convey- 
ance from  the  railroad  company,  commenced 
an  action  of  ejectment  against  him  in  the  dis- 
trict court  of  Dod^e  county,  Minnesota,  that 
court  having  lurisdiction  of  the  subject-matter; 
that  Marshall  appeared  in  such  action,  and 
such  proceedings  were  had  that  on  the  9th  day 
of  Decemlier,  1878,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  posses- 
sion of  the  land;  that  no  appeal  was  taken 
from  such  judgment,  and  that  the  same  now 
remains  in  full  force  and  effect;  and  that  in 
pursuance  thereof  said  Marshall  surrendered 
possession  to  the  defendant  land  company,  mnd 
since  that  time  the  defendant  land  company  has 
remained  in  p(*S8es8ioo  and  paid  the  taxes;  that 
Marshall,  on  November  16, 1887,  filed  with  the 
Commissioner  of  the  General  Land  Office,  and 
now  has  pending  before  the  land  department, 
an  application  for  reinstatement  of  his  rights 
to  said  land,  which  application  has  not  Geen 
acted  upon,  as  it  is  held  by  the  said  depart- 
ment that  it  has  no  jurisdiction  to  pass  thereon.' 
Other  facts  are  agreed  to,  such  as  are  stated  in 
the  opinion  in  the  case  No.  821  of  the  United 
States  against  the  same  railroad  company  and 
others,  just  decided. 

Meters.  J.  A*  Tawney  and  K  M.  Lamber- 
ton for  appellants. 

Mr.  Holmes  Conrad*  Solicitor  Qeneral, 
for  appellee. 

Mr.  Justice  Brewer  deliyered  the  opinion 
of  the  court: 

The  differences  between  this  case  and  that 
referred  to  in  the  foregoing  statement  are  these: 
Anterior  to  any  claim  of  right  by  the  railroad 
company,  by  virtue  either  of  filing  its  map  of 
definite  location  or  of  surveying  and  stskinit 
upon  the  ground  its  line,  a  pre-emption  filing 
was  placed  upon  the  land  which  was  neyer 
canceled.  There  remained  therefore  on  the 
records  until  after  the  certification  to  the  state 
a  claim  of  a  risht  to  pre-empt  The  party 
making  this  claim  continued  in  possession  bj 
himself  or  tenant  until  not  only  the  conatruc- 
tion  of  the  railroad  but  until  after  the  oonvey- 
ance  by  the  railroad  company  to  the  land  com- 
pany, and  so  remained  in  possession  until  a 
suit  of  ejectment  was  brought  by  the  land  com- 
pany in  1877. 

On  the  strength  of  these  facts  the  court  of 
appeals  was  of  opinion  that  the  land  company 
could  not  be  oonsideied  one  purchaaing  in  good 
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«t1  tbe  rigbu  and  cUima  of  the  parly  so  in  pos- 
ge^alOD.  and  therefore  tbal  it  did  not  bring  it- 
•elf  witbia  tbe  protectiDg  clauses  of  the  act  of 
HsTcb  3,  1687  {24  Stat,  at  L.  056.  cbap. 
376)  Bod  tbere  was  nothing  to  ala^  tbe  right 
of  tbe  government  to  have  this  certification  ao 
prroneouBl;  issued  canceled.  Witb  Ibat  con- 
clusion we  concur.  That  the  land  was  erroae- 
ouslj  certiQnd  is.  under  the  prior  decisions  ol 
Ibis  court,  notopea  to  question:  and  the  acts  of 
1867  and  1896  have,  ae  indicated  in  tbe  oploion 
f  D  Ibe  prior  cbse.  tbe  purpose  of  proieciing  only 
486]  that  party  nhosepurcbase  from  Mbe  rail- 
road company  must  be  considered  one  in  good 
faith.  II  is  essential  to  the  proteclion  of  ttiese 
statutes  that  the  party  purchasing  from  the 
railroad  companv  bas  no  notice  by  any  fact 
•ubsequenl  to  and  indepcndeDt  of  tbe  certifica- 
tion or  patent  of  any  defect  in  title.  Sucb  a 
purcba^r  cannot  claim  to  be  one  Id  good  fattb 
ft  he  has  notice  of  fad*  outside  the  records  of 
the  land  department  dliclosiog  a  prior  right. 
Tbe  protection  goes  only  to  matters  anterior  to 
tbe  cettiflcaiion  and  patent.  The  slalute  was 
Dot  intended  10  cut  off  (be  rigbts  of  parties  coo- 
tinuing  after  tbe  cerl!9cattOD,  and  of  which  at 
tbe  time  of  his  purchase  the  purchaser  bad  no- 
tice. Ooly  the  purely  technical  claims  of  the 
govern  men  t  were  waived. 

Here  the  claimant  Marahall  wni  in  poases- 
■loo.  bad  been  in  possession  for  twenty  years; 
tbe  land  was  not  wild  and  vacaot  land.  His 
possession  was  under  a  recorded  claim  of  title, 
and  under  such  a  claim  as  forbade  the  issue  of 
a  patent.  In  otber  words,  the  land  was  erro- 
neously certified.  There  was,  and  continued 
to  be,  an  individual  claimant  for  tbe  land. 
Tbere  was  no  cancelatloo  on  tbe  records  of  the 
land  department  of  bis  claim.  He  continued 
In  possession,  and  was  in  possession  not  only 
when  tbe  ceriiQcation  was  made  but  when  the 
land  company  purchased.  Its  purchase,  there- 
fore, was  not  one  made  in  good  faith,  and  there 
is  nothing  disclosed  to  stay  the  mandate  of  the 
statute  for  the  adjustment  of  tbe  land  grant, 
and  a  suit  loaetaside  tbe  cerilScate  erroneously 
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£iB  of  particular* — proprielorthipaf  neaipa- 

per—eourm  of  butiiitu  of  pottoffloe— proof  of 

maHina  paper* — di*eretion  of  court — ktuntl- 

td^B  efe6»ctTu  paper — rtmarkM  of  eoun*el — 

charge,  witen  not  o^teiionail*—prt*umption  of 

innoeenet. 


1  Tbe  dlseretloa  of  the  trial  court  In  lespeot  to 
rcguirlag-ablllof  partlculaisof  nrlDted  matter 
aUcRed  as  obscene  In  an  Indiotment  Is  not  BUt>- 
]aot  to  review  on  writ  of  error. 

■■  A  newspaper  In  whiob  a  person's  name  after 
tbe  word  "br"  la  printed  Just  below  the  name  of 

tWD.a. 


the  paper  Is  admissible  to  prove  the  proprietor* 
ship  of  such  person.  oD  an  Indlctmeot  against 
hiiD  for  publiihlnirlnBuch  paper  obscene 
— especioliv  when  It  !■  shown  by  other  e 
tbst  he  is  ita  proprietor  and  publisher. 

I.  The  custooiB  and  oourse  of  business  ana  sunn 
of  emplojees  of  the  poaiofflce  may  be  proved  t>y 

a  preeiimpMou  that  papersdelivoretlbrpostonce 
emplajeea  were  delivered  la  the  uaual  war  after 
havioK  t>een  mHlled  at  tbe  pOBtolDce. 

EL  Proof  that  copies  of  a  newspaper  were  actu< 
allr  leoelved  at  a  poslofBce  In  Urge  number* 
every  day  loriDBllloK'.  aod  were  mailed.  I«  admis- 
sible to  shon  that  copies  uf  ■  S  o'clock  edition  of 
that  paper,  received  as  part  of  tbe  mall  matter 
of  certain  persona,  were  part  ol  the  paper  so 
mBllcd  and  came  throuab  tbe  postofflce. 

g.  Theeiercise  of  the  diicreMon  or  ibe  nourt  In 
refusluB  to  require  matter  which  ia  alleved  to  be 
too  obscene  l«  l>e  spread  upon  the  reoorda  of  tbe 
court  Is  not  subject  to  review  on  writ  of  error. 

J,  Tbe  reepODslble  bead  of  a  newspaper  eaiablisb* 
miiat  ia  sulBcteotly  proved  to  have  known  the 
indecent  ebaracler  of  tbe  contents  at  bis  paper 
after  several  yeara'proprletorsbip  and  complaint* 
made  to  him  on  the  subjeec 

B.  Improper  remarks  of  counsel  promptlf  wtth- 
drawD  when  tbe  court  held  them  improper  wlU 
generally  be  deemed  to  l>e  cured. 

in  A  charKs  that  (he  Jury  abould  apply  tbe  Mme 
rulee  of  Kood  aense  to  Ihe  facts  In  evidence  that 
they  would  apply  lo  any  other  subject  that  comes 
under  their  consideration  In  life  la  not  improper, 

10.  A  charae  that  ubacene  publlostloDs  must  be 
calculated  witblheordlnary  reader  lo  deprave  hit 
morale  or  lead  to  Impure  purposes  is  notob)ee> 
liooabie  aa  amountlnK  to  a  sulement  that  a  pub- 
lication which  lends  to  deprave  tbe  morals  in 
any  way  whatever  comes  witbln  that  clasa,  at 
there  can  tM  no  misappiebenaloo  as  to  wtiat  la 

II.  An  InstruetloD  that  the  preaumptlon  of  de- 
fendant's Innocenoe  is  atrourer  than  tbe  pre- 
sumption that  measengere  or  otber  poatofBoe 
employees  who  deposited  papera  in  bozea  In  tiM 
onuraeot  dtftrlbutlng  tbe  mails  took  them  from 
tbe  malls  is  properly  reftised. 

[No.  478.] 

Argued   Daeniber  tl,  1896.     Decided    Ftbnt- 

ary  IS.  JS97. 

IN  ERROR  to  tbe  District  Court  of  tb* 
United  State*  for  the  Northern  District  of 
Illinois  to  review  a  judgment  convicttag  Jo- 
seph R.  Dunlop  for  uolawfully  depositing  in 
tbe  postoffice  at  Chicago,  for  matlioi;  and  dA- 
livery,  a  newspaper  called  the  "Chicago  Di*- 
patch"  containing  obscene,  lewd,  lascivious, 
and  indecent  matter.     Affirmed, 

Slatement  by  Mr.  Jusiice  Brown; 

This  was  a  writ  of  error  to  review  tbe  con- 
vlcllon  of  the  plaintiff  in  error  for  unlawfully 
depositing  and  causing  to  be  deposited,  upon 
tbe  days  set  out  In  tbe  various  counts,  in  the 
postofflce  at  Chicago,  for  mailing  and  dettvery, 
a  newspaper  called  the  "Chicago  Dispatch." 
containing  obscene,  lewd.  lascivioDS,  tod  la- 
deceut  matter.  There  were  Iblity-two  count* 
In  the  Indictment.  Tbe  district  attorney,  under 
order  of  the  court,  elected  to  proceed  upon  tin 
first,  slilh,  IweUtb,  sixteenth , t we nty-slith,  and 
ibirtv-second  counts.  The  other  count*  wera 
quasned,  and  no  evidence  wti  offered  to  aug> 
lain  the  flnt  count. 
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The  sixth  count  was  as  follows: 

**ADd  the  graDd  jurors  aforesaid  under  their 
oath  aforesaid  do  further  present  that  the  said 
Joseph  R.  Dunlop,  on  the  6th  day  of  July,  in 
the  year  aforesaid,  at  Chicaf^o  aforesaid,  in  the 
division  and  district  aforesaid,  unlawfully  did 
knowingly  deposit  and  cause  to  he  deposited  in 
489]  the  *po8toffice  of  the  said  United  States 
there,  for  mailing  and  delivery,  alargenumher 
of  copies,  to  wit,  one  hundred  copies.of  a  certain 
paper,  print,  and  publication  entitled  *The  Chi- 
cago Dispatch/  one  of  which  said  copies  was 
then  and  there  directed  to  'Mr.  Montgomery, 'at 
Cliicagfo  aforesaid;  another  to  'R.  M.  Williams, 
box  801,'  at  St.  Louis,  Missouri,  and  the  rest 
to  divers  persons,  respectively,  to  the  said 
grand  Jurors  unknown,  and  each  of  which 
last  mentioned  copies  was  then  and  there  a 
copy  of  the  6  o'clock  edition  of  the  day  in  this 
count  aforesaid  and  number  840  of  the  said 
paper,  print,  and  publication,  and  contained 
(amongst  other  things)  on  the  eleventh  page 
thereof  and  under  the  headings  of  'personal' 
and  'baths,'  certain  obscene,  lewd,  lascivious, 
and  indecent  matters  in  print,  of  too  great 
leneth  and  of  too  indecent  character  to  be  here 
set  forth  in  full,  against  the  peace  and  dignity 
of  the  said  United  States  and  contrary  to  the 
form  of  the  statute  of  the  same  in  such  case 
ma(te  and  provided." 

The  other  counts  differed  from  this  only  in 
the  dates  of  the  newspapers  alleged  to  have 
been  mailed,  and  the  days  upon  which  they 
were  deposited  in  the  postofflce. 

The  teHtimony  introduced  by  the  govern- 
ment tended  to  show  that  there  was  published 
io  the  city  of  Chicago,  during  the  year  1895, 
and  the  three  years  immediately  prior  thereto, 
a  daily  and  weekly  newspaper  entitled  "The 
Chicago  Dispatch;''  that  the  plaintiff  in  error, 
Joseph  R.  Dunlop,  was  the  publisher  of  said 
newspaper  during  those  years;  that  copies  of 
the  Chicago  Dispatch  in  large  numbers  were 
deposited  in  the  Chicago  postofflce  for  mailing 
and  'delivery  during  said  years,  daily  except 
Sunday;  that  the  copies  of  the  Chicago  Dis- 
patch described  in  the  indictment  as  directed 
to  "Mr.  Montgomery"  at  Chicago,  and  the 
copies  of  the  Chicago  Dispatch  described  in 
the  indictment  as  directed  to^R.  M.  Williams, 
box  801,"  at  St  Louis.  Missou*H,  were  deposited 
for  mailing  and  delivery  at  the  postofflce  in  Chi- 
cago on  the  dates  of  said  several  copies;  that  all 
the  copies  of  said  Chicago  Dispatch,  so  directed 
to  said  R  M.  Williams  and  Mr.  Montgomery, 
contained  therein,  under  the  headings  of  "Per- 
sonal" and  "Baths."  certain  adyertisements 
490]that  were  obscene,  *lewd,  lascivious,  and 
indecent;  and  that  the  plaintiff  in  error,  by 
reason  of  being  the  publisher  of  said  Chicago 
Dispatch,  was  liable  for  the  alleged  depositing 
in  said  postofflce  of  said  newspapers,  so  directed 
to  said  R.  M.  Williams  and  Mr.  Montgomery. 

Defendant  was  found  guilty,  and  after  mo- 
tions for  a  Dew  trial  and  in  arrest  of  Judgment 
had  l)een  overruled,  was  sentenced  to  imprison- 
ment at  hard  labor  in  the  penitentiary  for  two 
years,  and  to  pay  a  fine  of  $2,000  and  costs. 

Thereupon  be  sued  out  this  writ,  assiflrning 
sixty-one  errors  as  grounds  for  reversal.  These 
errors  related  to  the  refusal  of  the  court,  prior  to 
the  trial,  to  order  the  district  attorney  to  file  the 
printed  matter,  alleged  to  be  obscene,  or  copies 
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of  the  same;  to  the  admission  of  improper  tes- 
timony, including  all  the  newspapers  intro- 
duced; to  the  refusal  of  the  court  at  the  close 
of  the  testimony  of  the  government  to  direct  a 
yerdict  of  not  guilty;  to  ptejudlcial  remarks 
made  by  the  district  attorney  in  bia  argument 
to  the  jury;  to  the  giving  of  improper  instruc- 
tions; and  to  the  refusal  to  give  proper  instruc- 
tions requested  on  behalf  of  the  plaintiff  in 
error. 

Mesars,  William  S.  Forrest*  A.  H.  Gar- 
land* and  R.  C,  Qarland  for  plaintiff  in  error. 

Mears,  Jndson  Harmony  Attorney  Glen- 
eral,  and  J,  M.  Dickinson*  Assistant  Attor- 
ney (General,  for  defendant  in  error. 

Mr.  Justice  Brown  deliyered  the  opinion  of 
the  court: 

In  passing  upon  this  case  we  shall  notice  only 
such  errors  as  were  pressed  upon  our  attention 
in  the  argument  or  briefs  of  counsel. 

1.  The  first  assignment  is  to  the  alleged 
error  of  the  court  in  overruling  the  motion  of 
the  defendant,  made  prior  to  the  trial,  to  require 
the  district  attorney  to  file  the  printed  matter 
alleged  in  the  indictment  to  be  obscene,  lewd, 
lascivious,  and  indecent,  for  the  purpose  of  en- 
abling the  defendant  to  demur  to  the  indict- 
ment. Defendant's  petition  for  *this  or-  [49 1 
der  stated  as  the  reason  for  it  that  if  the  adver- 
tisements complained  of  were  not  filed,  hia 
counsel  "must  investigate  and  critically  exam- 
ine" over  three  thousand  advertisements  and  no- 
tices, and  that  he  would  "necessarily  be  con  fused 
and  embarrassed,"  and  unable  "to  make  suita- 
ble preparations  to  sustain  his  defense."  It  is 
nowhere  stated  that  he  desired  it  for  the  pur- 
pose of  demurring  to  the  indictment,  and  if  it 
bad  been  furnished  it  would  not  have  been  the 
subject  of  demurrer,  since  it  is  no  part  of  the 
record.  Com.  v.  Davis,  11  Pick.  482.  If  the 
indictment  be  not  demurrable  upon  its  face,  it 
would  not  become  so  by  the  addition  of  a  bill 
of  particulars. 

Beyond  this,  however,  the  application  is  one 
addressed  to  the  discretion  of  the  court,  and  its 
action  thereon  is  not  subject  to  review.  Rosen  v. 
United  States,  181  U.  S.  29. 85  [40:  606,  608]; 
Chm.Y.  Oile^A  Gray,  466:  Com.  v.  WoodAOnj, 
11:  State  v.  Bacon,  41  Vt.  526  [98  Am.  Dec. 
6161.  While  such  applications  are  ordinarily, 
anu  should  be,  granted,  wherever  the  accused 
is  liable  to  be  surprised  by  evidence  for  which 
he  is  unprepared,  it  is  difficult  to  see  how  the 
defendant  in  this  case  was  prejudiced  by  its 
refusal.  The  alleged  obscene  matter  was  con- 
tained in  a  published  newspaper  to  which  his 
own  name  was  attached  as  proprietor,  and  of 
which  he  had  in  fact  been  the  proprietor  for 
several  years,  the  days  and  editions  of  which 
were  set  forth  in  the  aeveral  counts.  He  was 
duly  informed  upon  the  trial  of  what  particu- 
lar advertisements  the  government  complained, 
and  requested  the  court  to  charge  the  jurv  that 
they  were  not  obscene,  within  the  meaning  of 
the  law.  He  thus  gained  every  advantage  that 
he  could  possibly  have  had  by  the  productioD 
of  the  advertisements  orior  to  the  trial. 

2.  The  second  and  nve  other  assignments  of 
error  are  taken  to  the  admission  of  the  follow- 
ing adyertisements  of  proprietorship,  appearing 
in  the  several  editions  set  forth  in  the  indict- 
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BMDt,  upon  the  ground  that  there  was  no  proof 
tint  the  newspapers  from  which  they  were 
teken  were  copies  of  the  Chicago  Dispatch, 
and  that  they  did  not  tend  to  show  who  was 
492]  the  puhlisher: 


"StKc  ^ifljpaicK. 


By  JOSEPH  R.  DUNLOP. 
AI IIDEPEHSEHT  AFTERHOOH  DAILY  PAPER 

THREE  EDITIONS  DAILY-12. 3  AND  5  O'CLOCK. 


Official  Paper  of  the  City  of  Chicago 

AlTD 

Official  Paper  of  Cook  County. 

It  Is  difficult  to  see  how  the  identity  of  the 
paper  called  the  Cbicsgo  Dispatch,  which  the 
{ndictment  averred  that  the  defendant  de- 
posited in  the  postofflce  for  mailing,  could 
have  been  more  conclusively  proved  than  by 
the  production  of  a  newspaper  called  the  Dis- 
patch and  purporting  to  be  the  official  paper 
of  the  city  of  Chicago.  In  that  particular  the 
paper  proved  itself. 

While  the  addition  of  the  words  "by  Joseph 
R.  Dunlop"  might  not  have  been,  standing 
alone,  sufficient  evidence  of  his  being  the  pro- 
prietor of  the  paper,  and  the  cause  of  its  being 
mailed,  yet,  in  view  of  the  fact  that  the  name 
of  the  publisher  usually  follows  the  name  of 
the  paper  in  that  connection,  it  certain ly  had 
a  tendency  in  that  direction,  and  was  therefore 
admissible,  particularly  when  it  was  shown  by 
other  testimony  that  defendant  bad  stated  that 
he  was  the  proprietor  and  publisher  of  this 
INiper;  that  a  paper  of  this  name  had  been  for 
m  long  time  printed  and  circulated  by  him; 
that  it  bad  for  a  long  time  and  in  large  num- 
bers passed  through  the  postofflce;  thalt  he  had 
Degotiated  for  the  renting  of  a  building  for  the 
purpose  of  publishing  a  paper  called  the  Dis- 
patch; that  he  had  conversations  with  wit- 
nesses in  regard  tu  the  publication  of  a  paper 
of  that  name:  that,  as  proprietor,  he  had 
caused  papers,  similar  to  these,  to  be  sent 
through  the  postoffice,  and  that  the  accounts 
for  postage  had  been  rendered  to  him. 

8.  The  eighth  assignment  was  taken  to  an 
alleged  error  in  permitting  the  witness  McAfee 
to  testify  that  it  was  the  duty  of  a  certain  mes- 
493]sengerof  the  postofflce  inspector,  *whose 
office  was  in  the  postoffice  building  at  St.  Louis, 
Missouri,  to  take  the  mail  from  Uic  postoffice. 
and  distribute  it  in  the  private  boxes  of  per- 
sona who  had  desk  room  in  the  inspector's 
office. 

The  thirteenth  assignment  was  taken  to  a 
•imilar  alleged  error  in  permitting  the  witness 
Montgomery  to  testify  that  it  was  among  the 
duties  of  a  government  emplovee.  not  a  mail 
carrier,  to  take  from  a  table  called  "  the  round 
table,"  in  the  mailing  department  of  the 
Chicago  postoffice,  a  copy  of  the  Dispatch,  and 
deliver  it  to  him  in  the  office  occupied  by  him 
as  superintendent  of  mails  in  the  government 
building  at  Chicago,  and  that  it  was  in  this 


way  that  the  newspapers  identified  by  Mont- 
gomerv  were  received  by  him. 

Each  count  in  the  indictment,  upon  which 
the  trial  was  had,  charged  a  mailing  of  the 
Dispatch  to  Montgomery  at  Chicago,  as  well 
as  one  to  Williams,  box  801,  at  St.  Louis. 

Montgomery's  testimony  tended  to  show 
that  he  had  been  superintendent  of  the  mails 
at  the  Cbioago  postofflce  for  six  years  past; 
had  charge  of  the  receipt  and  despatch  of  all 
mails  in  and  out  of  that  office,  and  knew  that 
there  was  a  publication  pnssing  through  the 
office  known  as  the  Chicago  Dispatch;  tnat  he 
received  the  papers  put  in  evidence  in  the 
Chicago  postofflce  from  what  is  known  as  the 
"round  table,"  the  place  at  which  the  mail 
comes  into  the  office  from  a  platform,  where 
it  is  received  direct  from  the  publication  offlce: 
that  it  was  delivered  to  him  by  a  messenger 
through  the  regular  channels  of  the  mail  in 
the  same  manner  that  all  other  papers  of  this 
kind  were  delivered,  and  subsequently  turned 
over  to  Mr.  McAfee.  He  was  then  asked  the 
question,  '*What  are  the  duties  of  that  mes- 
senger?"— that  is,  the  one  who  brought  to  bis 
offlce  from  the  "round  table"  in  the  postofflce 
building  the  papers  he  had  identified.  To  this 
question  objection  was  made. 

The  witness  McAfee  testified  that  he  was  a 
postofflce  inspector,  commissioned  but  not  paid 
bv  the  government,  and  was  also  a  commis- 
sion agent  of  the  Western  Society  for  the  Pre- 
vention of  Vice;  that  on  June  12,  1895,  be  ad- 
dressed a  letter  to  the  Dispatch  of  Chicago, 
enclosing  therein  the  sum  of  *$1.25,  re- [494 

a  nesting  the  Dispatch  to  be  sent  to  R.  M.  Wil- 
ams,  box  801.  St.  Louis,  Missouri,  for  three 
months  from  date,signing  the  letter  "R.  M.  Wil- 
liams;" that  he  received  the  papers,identified  by 
him.  from  his  box  in  the  inspector's  offlce  in  St. 
Louis,  that  he  did  not  take  them  from  his  box 
in  the  postofflce;  that  bis  mail  was  put  in  the 
box  by  a  messenger  from  the  inspector's  offlce, 
whose  offlce  was  in  the  postottice  building; 
that  the  only  way  that  he  knew  that  the  paper 
came  in  the  mail  was  that  he  found  it  in  his 
private  box  in  the  inspector's  offlce;  that  he 
bad  received  his  mail  in  that  way  for  ten 
years;  that  it  was  not  a  postofflce  box  in  the 
same  sense  as  801,  but  was  simply  a  box  where 
his  mail  was  deposited.  He  was  then  asked 
•'Who  was  this  messenger  who  delivered  these 
papers?"  to  which  objection  was  made,  and  he 
answered  that  he  was  a  messenger  for  eat  her- 
ing  the  mail  for  inspectors,  and  distributing 
it  in  boxes  provided  in  the  postofflce. 

The  testimony  of  both  of  these  witnesses 
was  objected  to  upon  the  ground  that  they 
testified  nothing  as  to  the  delivery  of  these 

{)apers  of  their  own  personal  knowledge.  It 
8  claimed  that  the  error  consisted  in  assuming 
that  the  papers,  purporting  to  be  the  Dispatch 
which  McAfee  testified  that  he  found  in  hi^ 
private  box  in  the  inspector's  offlce,  were  de- 
posited in  that  box  by  the  clerk  or  messenger, 
and  then  in  permitting  McAfee  to  testify  that 
it  was  the  duty  of  the  clerk  or  messenirer  to 
take  the  mail  from  the  postofflce,  and  distrib 
ute  the  same  in  certain  private  boxes  in  the 
inspector's  offlce.  A  similar  objection  was 
made  to  the  testimony  of  Montgomery. 

It  is  unnecessary  to  dwell  upon  these  assign- 
menu  at  any  length.    While  tba  witnesses 
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^  ere  not  personally  cognizaQt  of  the  fact  that 
tliesc  very  papers  were  placed  io  their  private 
box«  s,  it  was  perfectly  competent  for  them  to 
prove  the  customs  of  the  postoffice,  the  course 
of  business  therein,  and  the  duties  of  the  em- 
ployees connected  with  it.  If  it  were  the  duty 
of  this  messenger  to  take  these  papers  from 
the  office  and  deliver  them  in  the  private  boxes 
of  these  witnesses,  and  the  papers  identified 
were  tbere  found,  it  would  be  proper  for  the 
jury  to  infer  that  they  had  been  delivered  in 
the  usual  way,  after  having  been  mailed  at  the 
405|postomceinthecityof 'publication.  Both 
of  these  witnesses  were  government  officers, 
and  testified  as  to  the  rour#e  of  business  in  the 
respective  offices  with  which  they  were  con- 
nected. There  was  no  error  in  permitting 
them  to  do  so. 

This  question  was  elaborately  considered  by 
Mr.  Justice  Bradley  in  Kniekerboeker  L.  Tna, 
Co.  V.  Pendleton,  115  U.  S.  389  [29:  432],  in 
which  evidence  of  the  custom  and  usage  of  a 
bank,  offered  in  support  of  the  evidence  of  the 
cashier  of  his  conviction  and  belief  that  a  draft 
had  been  presented  for  payment,  came  within 
the  rule  which  allowed  the  course  of  business 
to  be  shown  for  the  purpose  of  raising  a  pre- 
sumption of  fact  in  aid  of  collateral  testimony. 
Indeed,  the  authoiities  are  abundant  to  the 
proposition  that,  where  a  question  ig  made 
whether  a  certain  paper  or  other  document  has 
renched  the  hand  of  the  person  for  whom  it  is 
intended,  proof  of  a  usage  to  deliver  such 
papers  at  the  house,  or  of  the  duty  of  u  certain 
messenger  to  deliver  such  papers,  creates  a 
presumption  that  the  paper  in  question  was 
actually  so  delivered.  Business  could  hardly 
be  carried  on  without  indulging  in  the  pre- 
sumption that  emplovees,  who  have  certain 
duties  to  perform  and  are  known  generally  to 
perform  such  duties,  will  actually  perform 
them  in  connection  with  a  particular  case. 
Thus,  if  it  be  shown  that  a  letter,  properly 
stamped,  has  been  mailed,  there  is  a  presump- 
tion that  it  reached  the  person  addressed;  or, 
if  letters  properly  directed  to  a  gentleman  be 
left  with  his  servant,  it  is  reasonable  to  presume 
that  they  reached  his  hands.  Afacgregor  v. 
Eeily,  8  Exch.  794;  Skilbeck  v.  Oarbett,  7  Q.  B. 
846;  Beiherington  v.  Kemp,  4  Campb.  193; 
Dana  v.  KemUe,  19  Pick.  112:  Ooetz  v.  Ba?ik 
cf  Kanaag  City,  119  U.  8.  651  [30:  515J;  1 
Greenl.  Ev.  ^  40. 

4.  Thirteen  assignments  of  error  were  taken 
to  the  ruling  of  the  court  in  permitting  the 
government  to  prove  that,  during  the  three' 
years  preceding  the  trial,  and  also  during  the 
period  covered  by  the  dates  of  the  papers 
admitted  in  evidence,  namely  July  6  to  Octo- 
ber 19,  1895,  a  newspaper,  purporting  to  be  the 
Chicago  Dispatch,  was  rej^rularly/  on  each  day 
except  Sunday,  received  in  great  quantities  at 
the  Chicago  pcstoffice  for  mailing  and  delivery. 
496J  *The  object  of  the  government  in  ofifer- 
ing  this  testimony  was  to  show  that,  upon  the 
days  stated  in  the  several  counts,  large  numbers 
of  copies  of  this  paper  were  actually  received  at 
the  Chicago  postoffice  for  mailing,  and  that, 
though  said  copies  were  not  identified  as  the 
pai;>er8  described  in  the  indictment,  the  pack- 
ages may  be  presumed  to  have  contained  them. 
As  every  copy  of  the  same  edition  of  a  paper 
is  almof  t  necessftrily  an  exact  daplicate  of  every 
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other  copv  of  the  same  edition,  proof  that  a 
certain  edition  was  mailed  in  large  quantities 
every  day  at  a  certain  postoffice  was  certainly 
competent  evidence  that  papers  received  by  the 
two  persons  mentioned  in  the  indictment,  pur> 
porting '  to  be  of  that  edition,  were  in  fact 
among  the  number  that  were  mailed  upon 
that  date.  Unless  the  paper  were  marked 
before  delivery  to  the  postoffice  at  Chicago,  it 
would  be  impossible  to  say  whether  that  iden- 
tical paper  was  mailed;  but  if  large  numbers 
of  thai  edition  were  mailed  every  day,  it  would 
be  practically  safe  for  the  jury  to  assume  that 
the  papers  identified  were  among  the  number. 
This  testimony,  taken  in  connection  with  that 
of  the  two  witnesses,  McAfee  and  Montgomery, 
showed  with  reasonable,  if  not  absolute,  cer- 
tainty that  the  papers  which  they  received 
and  identified  were  among  those  which  had 
been  actually  mailed.  It  is  true  that  this  tes- 
timony did  not  affirmatively  show  that  the 
papers  thus  received  belonged  to  the  5  o'clock 
edition  of  the  Dispatch,  but,  while  this  may 
have  detracted  from  the  force  of  the  testimony, 
it  did  not  render  it  incompetent.  As  the  evi- 
dence showed  that  large  quantities  of  this  paper 
were  mailed  every  day,  and  that  McAfee  and 
Montgomery  received,  as  part  of  their  mail 
matter,  copies  of  the  5  o'clock  edition  of  that 
paper,  it  was  for  tthe  Jury  to  say  whether 
these  copies  were  not  a  part  of  the  papers  that 
were  so  mailed. 

5.  The  twenty-fifth  and  six  following  as- 
signments were  taken  to  the  admission  of  the 
copies  of  the  Dispatch  set  forth  in  the  indict- 
ment. These  exhibits  were  substantially 
copies  of  each  other.  Such  of  the  advertise- 
ments as  were  relied  upon  were  marked,  by 
order  of  the  court,  in  blue  pencil  during  the  ar- 
gument to  the  jury.  The^  wereobjected  to  upon 
*the  ground  that  the  evidence  failed  to  [497 
show  that  they  were  deposited  in  the  postoffice 
by  the  defendant,  or  that  they  were  copies  of 
the  Chicago  Dispatch:  both  of  which  objections 
have  been  already  disposed  of.  Also  that  it 
did  not  appear  that  they  contained  matter  that 
was  too  long  or  too  obscene  to  be  set  out  in 
the  indictment,  or  to  be  spread  upon  the  records 
of  the  court.  Whether  the  matter  was  too 
obscene  to  be  set  forth  in  the  record  was  a 
matter  primarily  to  be  considered  by  the  district 
attorney  in  preparing  the  indictment;  and,  in 
any  event,  it  was  within  the  discretion  of  the 
court  to  say  whether  it  was  fit  to  be  spread  upon 
the  records  or  not.  We  do  not  think  that 
error  will  lie  to  the  action  of  the  court  in  this 
particular. 

6.  The  thirty-second  assignment  of  error  was 
taken  to  the  action  of  the  court  in  refudng  to 
direct  a  verdict  of  not  guilty  at  the  close  of  the 
testimony.  This  assignment  is  based  partly 
upon  the  ground  that  there  was  no  sufficient 
evidence  of  the  mailing  of  the  papers  in  ques- 
tion, which  has  alread}[  been  disposed  of,  and 
partly  because  the  evidence  failed  to  show 
that  the  defendant  knew  that  any  of  the  adver- 
tisements eomplained  of  were  contained  in  the 
copies  of  the  Chicago  Dispatch  put  in  evidence; 
or  that  these  papers  contained  anything  which 
was  obscene  or  indecent.  We  think,  however, 
that  the  evidence  was  amply  sufficient  to  lay 
before  the  jury.  It  was  shown  that  Mr. 
McAfee  had  repeatedly  talked  with  the  d»- 
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fendant  about  his  paper,  of  which  he  admitted 
himself  to  be  the  responsible  bead;  -that  de- 
fendaDt  was  told  there  had  been  com  plaints 
made  about  its  character,  and  that,  in  the  opin- 
ioD  of  the  district  attorney,  the  advertisements 
under  the  heads  of  "PersonHl"  and  '*fiaths" 
were  improper  and  illegal;  that  Mr.  Dunlop 
replied  that  he  scarcely  ever  saw  the  advertise- 
ments until  after  they  had  been  published; 
that  he  bad  instructed  bis  agent  to  scrutinize 
tbem  with  more  care.  He  said  that  all  of  the 
newspapers  had  carried  such  advertisements  in 
times  past,  until  they  became  wealthy,  and 
then  complained  about  others  that  cfid  the 
same.  He  did  not  deny  a  general  knowledoe 
of  the  contents  of  his  paper,  and  it  was  scarcely 
498]*possible  that  be  could  have  been  the  re- 
sponsible bead  of  the  establishment  for  a  num- 
ber of  years,  as  the  testimony  tended  to  show, 
without  personal  knowledge  of  the  character 
of  the  advertisements. 

7.  The  tbirtyflfth  and  thirty  sixth  assign- 
ments of  error  were  taken  to  certain  remarks 
made  by  the  district  attorney  in  his  argument 
to  the  jury,  one  of  which  is  as  follows:  **I  do 
not  believe  that  there  are  twelve  men  that 
could  be  gathered  by  the  venire  of  this  court 
within  the  confines  of  the  state  of  Illinois, 
except  where  they  were  bought  and  perjured 
in  advance,  whose  verdict  I  would  not  he 
willing  to  take  upon  the  question  of  the  inde- 
ceDcy,  lewdness,  lasciviousness,  licentiousness, 
abd  wrong  of  these  publications."  To  this 
Umgoage  counsel  for  the  defendant  excepted. 
The  court  held  that  it  was  impror»er,  and  the 
district  attorney  immediately  withdrew  it. 
The  action  of  the  court  was  commendHbIc  in 
this  particular,  and  we  think  this  ruling,  and 
the  immediate  withdrawal  of  the  remark  by  the 
district  attornev,  condoned  bis  error  in  making 
it,  if  bis  remark  could  be  deemed  a  prejudicial 
error.  There  is  no  doubt  that,  in  the  heat  of 
argument,  counsel  do  occasionally  make  re- 
marks that  are  not  justified  by  the  testimony, 
and  which  are,  or  may  be,  prejudicial  to  the 
accused.  In  such  cases,  however,  if  the  court 
interfere,  and  counsel  promptly  withdraw  the 
remark,  the  error  will  generally  be  deemed  to 
be  cured.  If  every  remark  made  by  counsel 
outside  of  the  testimony  were  ground  for  a 
reversal,  comparatively  few  verdicts  would 
stand,  since,  in  the  araor  of  advocacy  and  in 
the  excitement  of  trial,  even  the  most  experi- 
eDced  counsel  are  occasionally  carried  away  by 
this  temptation. 

Complaint  is  also  made  of  the  remark  of  the 
district  attorney  to  the  following  effect:  "Now. 
gentlemen,  it  is  not  necessary  for  me  to  tell 

J  on  what  the  massage  treatment  is;  how  a  man 
I  stripped  naked,  from  the  sole  of  bis  feet  to 
the  crown  of  his  head,  and  is  rubbed  with  the 
bands."  If  the  counsel  gave  a  wholly  erroneous 
definition  of  the  word  "  massage.^' or  misled 
the  Jury  by  giving  them  a  false  impression  of 
the  operation,  the  remark  might  be  prejudicial, 
and  possible  ground  for  error.  But  as  the  word 
499]  is  defined  as  "a  rubbing  *or  kneading  of 
the  body/'  an  operation  which  could  hardly  be 
carried  on  twless  the  person  were  devestec^  of 
bis  clothing,  we  see  no  error  in  the  remark  of 
the  district  attorney  in  this  case.  As  the  mas- 
iage  treatment  is  comparatively  a  recent  de- 
▼ice,  it  is  quite  possible  that  it  may  not  have 

in  U.S. 


been  understood  by  all  the  members  of  the  jury, 
but  if  the  district  attornev  fairly  explained  to 
tbem  what  it  is  ordinarily  understood  to  be, 
and  gave  an  explanation  which  was  not  radi- 
cally wrong,  there  was  no  improi^riety  in  bit 
doini;  so. 

A  large  number  of  exceptions  were  taken  to 
various  portions  of  the  charge  to  the  jury,  and 
to  the  refusil  of  the  court  to  give  certain  in- 
structions requested  by  the  defendant.  Some 
of  these  have  already  been  passed  upon  in  con- 
nection with  the  testimony;  some  are  too  ob- 
viously frivolous  to  justify  discussion,  but  two 
or  three  of  them  demand  an  independent  con- 
sideration. 

8.  The  forty -second  and  forty -third  assign- 
ments were  taken  to  the  following  instructions: 

"It  is  your  duty  to  come  to  a  conclusion 
upon  all  those  facts,  and  the  effect  of  all  those 
facts,  the  same  as  you  would  conscientiously 
come  to  a  couclusion  upon  any  other  set  of 
facts  that  would  come  before  you  in  life.  .  .  . 
There  is  no  technical  rule,  there  is  no  limita- 
tion in  courts  of  justice,  that  prevents  you 
from  applying  to  them  (the  facts  and  circum- 
stances in  evidence)  just  the  same  rules  of  good 
common  sense,  subject  always,  of  course,  to  a 
conscientious  exercise  of  that  common  sense, 
that  you  would  apply  to  any  other  subject  that 
came  under  your  consideration  and  that  de- 
manded your  judgment." 

There  was  no  error  In  these  instructions. 
One  of  the  main  objects  of  a  jury  trial  is  to  se- 
cure to  parties  the  judgment  of  twelve  men  of 
average  intelligence  who  will  bring  to  bear 
upon  the  consideration  of  the  case  the  sound 
common  sense  which  is  supposed  to  character- 
ize their  ordinary  daily  transactions.  If  cases 
were  to  be  decided  alone  by  the  application  of 
technical  rules  of  law  and  evidence,  it  could 
better  be  done  by  men  who  are  learned  in  the 
law  and  who  haye  made  it  the  study  of  their 
lives;  and  while  it  is  entirely  true  that  the  Jury 
*are  bound  to  receive  the  law  from  the  [50(> 
court,  and  to  be  guided  by  its  instructions,  it 
by  no  means  follows  that  they  are  to  abdicate 
their  common  sense,  or  to  adopt  any  different 
processes  of  reasoning  from  those  which  guide 
them  in  the  most  important  matters  which  con- 
cern themselves.  Their  sound  common  sense 
brought  to  bear  upon  the  consideration  of  tes- 
timony, and  in  obedience  to  the  rules  laid 
down  by  the  court,  is  the  most  valuable  feature 
of  the  jury  system  and  has  done  more  to  pre- 
serve its  popularity  than  any  apprehension  that 
a  bench  of  judges  will  wilfully  misuse  their 
power.  To  construe  these  instructions  as  au- 
thorizing the  jury  to  depart  from  the  rules  of 
evidence  and  to  decide  the  case  upon  abstract 
notions  of  their  own,  or  from  facts  gathered 
outside  of  the  testimony,  is  hypercritical. 
They  were  simply  told  to  come  to  a  conclusion 
upon  the  facts  that  had  been  proved,  and  to 
apply  to  those  facts  the  same  rules  of  good 
sense  that  they  would  apply  to  any  other  sub- 
ject that  came  under  their  consideration  and 
demanded  their  judgment.  In  these  remarks 
the  court  gave  a  just  and  accurate  definition  of 
their  functions.  It  certainly  would  have  been 
error  to  have  told  them  to  apply  to  the  facts 
proyed  any  other  rules  than  those  which  their 
good  common  sense  dictated,  or  to  set  up  aor 
other  standard  of  Judgment  thin  that  which 
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ioQueDced  tbem  in  the  ordinary  business  of 
life. 

9.  Error  is  also  assigned  to  the  following 
Instruction  of  the  court,  upon  the  subject  of 
obscene  publications: 

"Now.what  is  (are)  obscene,  lascivious,  lewd, 
or  indecent  publications  is  largely  a  question 
of  your  own  conscience  and  your  own  opinion; 
but  it  must  come — before  it  can  be  said  of 
such  literature  or  publication — it  must  come 
up  to  this  point:  that  it  must  be  calculated 
with  the  ordinary  reader  to  deprave  him,  de- 
prave his  morals,  or  lead  to  impure  purposes. 
.  .  .  It  is  your  dutv  to  ascertain  in  the  first 
place  if  they  are  calculated  to  deprave  the 
morals;  if  they  are  calculated  to  lower  that 
standard  which  we  regard  as  essential  to  civil- 
ization; if  they  are  calculated  to  excite  those 
feelings  which,  in  their  proper  field,  are  all 
ri^ht,  but  which,  transcending  the  limits 
of  that  proper  field,  play  most  of  the  mischief 
In  the  world." 

501]  *The  construction  placed  by  counsel 
upon  this  is,  that  it  practically  directed  the  jury 
that  obscene  literature  wassuch  as  tended  to  de- 
prave the  morals  of  the  public  in  any  way 
whatever,  whereas  the  true  test  of  what  consti- 
tutes obscene  literature  is  that  which  tends  to 
deprave  the  morals  in  one  way  only,  namely, 
by  exciting  sensual  desires  and  lascivious 
thouirhts.  It  is  not,  however,  the  charge  given 
by  the  court  that  was  too  broad,  but  tbe  con- 
struction put  upon  it  by  counsel.  The  al- 
leged obscene  and  indecent  matter  consisted  of 
advertisements  by  women,  soliciting  or  offer- 
\n^  inducements  for  the  visits  of  men,  usually 
"refined  gentlemen."  to  their  rooms,  some- 
times under  tbe  disguise  of  *'Baths"  and  ''Mas- 
sage," and  oftener  for  the  mere  purpose  of  ac- 
quaintance. It  was  in  this  connection  that  the 
court  charged  the  jury  that,  if  the  publications 
were  such  as  were  calculated  to  deprave  the 
morals,  they  were  within  the  statute.  There 
could  have  been  no  possible  misapprehension 
CD  their  part  as  to  what  was  meant.  There 
was  no  question  as  to  depraving  the  morals  in 
any  other  direction  than  that  of  impure,  sex- 
ual relations.  The  words  were  used  by  the 
court  In  their  ordinary  signification,  and  were 
made  more  definite  by  the  context  and  by  the 
character  of  the  publications  which  had  been 
put  in  evidence.  The  court  left  to  the  jury  to 
say  whether  it  was  within  the  statute,  and 
whether  persons  of  ordinary  intelligence  would 
have  any  difficulty  of  divining  the  intention 
of  the  advertiser.  We  have  no  doubt  that  the 
finding  of  the  Jury  was  correct  upon  this 
point. 

10.  Error  is  also  assigned  to  the  action  of  the 
court  iu  refusing  to  instruct  the  jury  that  the 
presumption  of  innocence  was  stronger  than 
the  presumption  that  the  government  employ- 
ees who  delivered  the  newspapers  to  Mr.  Mont- 
gomery in  the  Chicago  postoffice  building  ob- 
tained such  papers  from  the  mails,  or  than 
the  presumption  that  the  person  who  deposited 
them  in  the  box  in  the  St.  Louis  postoflSce 
building,  from  which  box  the  witness  McAfee 
took  the  papers,  obtained  them  from  the  mails. 
The  court  bad  already  charged  the  jury  "that 
until  the  government  proves  beyond  a  reason- 
able doubt  that  he  knowingly  caused  to  be  de- 
50  2]  posited  such  a  publication  in  the  *mails, 
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the  presumption  of  innocence  stands  between 
any  penalty  that  the  court  might  inflict,  or  any 
verdict  that  you  might  pronounce,  and  the  de- 
fendant. That  presumption  of  innocence  is  only 
overcome  when  these  facts  I  have  named  as 
the  gist  of  the  offense  are,  in  your  judffmeot. 
establish^  beyond  a  reasonable  doubt.  The 
court  further  instructed  the  jury  that  **the 
presumption  of  innocence  means  that  it  is  • 
presumption  of  the  law  that  the  defendant  did 
not  deposit  or  cause  to  be  deposited  in  the 
postoflSce  for  mailing,  any  of  the  newspapers 
admitted  in  evidence,  and  this  presumption 
should  continue  and  prevail  in  the  minds  of 
the  jury  in  such  a  way  as  to  cause  them  to  find 
the  defendant  not  guilty,  unless,  from  all  the 
evidence  in  the  case,  beyond  a  reasonable  doubt, 
the  jury  are  convinced  that  the  newspapers,  or 
some  of  the  newspapers,  admitted  in  evidence, 
were  deposited  or  caused  to  be  deposited  In  the 
postoflSce  for  mailing  by  the  defendant."  Tbe 
court  made  a  similar  charge  with  reference  to 
the  knowledge  of  the  defendant  that  the  publi- 
cations contained  indecent  matters. 

The  position  of  the  defendant  in  this  connec- 
tion is  that  the  presumption  of  the  defendant's 
innocence  in  a  criminal  case  is  stronger  than 
any  presumption,  except  the  presumption  of 
the  defendant's  sanity  and  the  presumption  of 
knowledge  of  the  law,  and  that  he  was  entitled 
to  a  direct  charge  that  the  presumption  of  the 
defendant's  innocence  was  stronger  than  the 
presumption  that  the  messengers,  who  deposited 
these  papers  in  their  proper  boxes,  took  tbem 
from  the  mails.  If  it  were  broadly  true  that 
the  presumption  of  innocence  overrides  every 
other  presumption,  except  those  of  sanity  and 
knowledge  of  the  law,  it  would  be  impossible 
to  convict  in  any  case  upon  circumstantial  evi- 
dence, since  the  gist  of  such  evidence  is  that 
certain  facts  may  be  inferred  or  presumed  from 
proof  of  other  facts.  Thus,  if  property  re- 
centlj^  stolen  be  found  in  the  possession  of  a 
certain  person,  it  may  be  presumed  that  be 
stole  it,  and  such  presumption  is  sufficient  to 
authorize  the  jury  to  convict,  notwithstanding 
the  presumption  of  his  innocence.  ^,  if  a 
person  be  stabbed  to  death,  and  another,  who 
was  last  seen  in  his  company,  were  arrested  near 
the  spot  with  a  *bloody  dagger  in  bis  pos-[IS03 
session,  it  would  raise,  in  the  absence  of  ex- 
planatory evidence,  a  presumption  of  fact  that 
he  had  killed  him.  So,  if  it  were  shown  that 
the  shoes  of  an  accused  person  were  of  pecu- 
liar size  or  shape,  and  footmarks  were  found 
in  the  mud  or  snow  of  corresponding  size  or 
shape,  it  would  raise  a  presumption,  more  or 
less  strong  according  to  the  circumstances,  thai 
those  marks  had  been  made  by  the  feet  of  the 
accused  person.  It  is  true  that  it  is  stated  in 
some  of  the  authorities  that  wbei'e  there  axe 
conflicting  presumptions,  the  presumption  of 
innocence  will  prevail  against  the  presumption 
of  the  continuance  of  life,  the  presumption  of 
the  continuance  of  things  generally,  the  pre- 
sumption of  marriage  and  the  presumption  of 
chastity.  But  this  is  said  with  reference  to  a 
class  of  presumptions  which  prevail  indepen- 
dently of  proof  to  rebut  the  presumption  of  in- 
nocence, or  what  may  be  termed  abstract  pre- 
sumptions. Thus,  in  prosecutions  for  seduc- 
tion, or  for  enticing  an  unmarried  female  to  a 
house  of  ill-fame,  it  is  necessary  to  aver  and 
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prove  affirmatiyely  the  cbastitj  of  the  female, 
DOtwithstaDding  the  general  presumption  in 
favor  of  her  chastity,  since  this  general  pre- 
flumption  is  overridden  bv  the  presumption  of 
the  innocence  of  the  defendant.  People  v. 
Roderigat,  49  Cal.  9;  Com.  v.  W/iittaker,  181 
Mass.  224:  West  v.  State,  1  Wis.  209;  Zabritkie 
V.  ^ate,  48  N.  J.  L.  640  [89  Am.  Rep.  610]; 
1  Greenl.  Ev.  §  85.  This  rule,  however,  is 
confined  to  cases  where  proof  of  the  facts  rais- 
ing the  presumption  has  no  tendency  to  estab- 
lish the  guilt  of  the  defendant,  and  has  no  ap- 
plication where  such  proof  constitutes  a  link 
in  the  chain  of  evidence  against  him. 

In  such  cases  as  the  one  under  consideration, 
it  is  not  so  much  a  question  of  comparative 
presumptions,  one  against  the  other,  as  one  of 
the  weight  of  evidence  to  prove  a  certain  fact, 
namely,  that  these  papers  were  taken  from  the 
mails.  It  was  a  question  for  the  jury  to  say 
whether  the  facts  proved  in  this  connection 
satisfied  them  beyond  a  reasonable  doubt,  and 
Dotwithstaoding  the  presumption  Of  innocence, 
that  these  papers  were  taken  from  the  mails; 
and  the  abstract  instructions  requested  would 
onlv  have  tended  to  confuse  them,  since,  if  lit- 
erally followed,  it  would  have  compelled  a 
verdict  of  acquittal. 

£»04]  *Upon  a  careful  consideration  of  the 
record  in  this  case,  we  are  of  opinion  that  there 
was  no  error  of  which  the  defendant  was  justly 
entitled  to  complain,  and  the  judgment  of  the 
court  below  U  therefore  affirmed. 


UNITED  STATES,  Appt.. 

V. 

HENRY  G.  McMillan  et  <a, 

(See  8.  a  Reporter*8  ed.  604-517.) 

Fe€$  €f  clerk  ^  territorial  court—duty  to  at- 

count, 

1.  It  to  the  duty  of  the  clerk  of  a  district  court  of 
the  territory  of  Utah  to  account  to  the  United 
States  for  the  fees  received  by  him  from  private 
parties  in  civil  actions,  and  from  the  territory  on 
account  of  territorial  business. 

t.  Such  clerk  need  not  account  to  the  United 
States  for  sums  received  by  him  for  declarations 
of  intention  and  for  naturalisations  of  alieus. 

[No.  164.] 

Argued  January  £1,  1897.    Dieided  February 

IS,  1897. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  aflSrming 
the  judgment  of  the  Third  Judicial  District 
Court  of  that  Territory  in  favor  of  the  defend- 
ant, in  an  action  brought  by  the  United  States 
against  Henrv  G.  McMillan,  clerk  of  the  said 
third  Judicial  district  court,  and  the  sureties 
on  his  oflScial  bond,  to  recover  fees  received  by 
him  and  not  accounted  for.  Reterud,  and 
case  remanded  to  the  United  States  circuit 
coprt  for  the  district  of  Utah  for  further  pro- 
ceedings. 
See  same  case  below,  10  Utah,  184. 

Statement  by  Mr.  Justice  Grajr: 

This  wta  an  action  brought  December  81, 

IK  U.  8. 


1892,  in  the  third  judicial  district  court  of  the 
territory  of  Utah,  by  the  Uniti-d  States  against 
Henry  G.  McMillan,  clerk  of  that  court,  and 
the  sureties  on  his  official  bond,  to  recover  the 
amount  of  certain  fees  received  by  him  and 
not  accounted  for. 

The  complaint  contained  two  counts,  the  first 
•f  which  alleged  that  "between  January  8  and 
December  31,  1889,  inclusive,  the  said  Henry 
G.  McMillan,  while  clerk  as  aforesaid,  and  as 
such,  earned,  collected,  and  received  from  dif- 
ferent sources,  as  the  fees  and  emCfluroents  of 
his  said  office,  $7,458.70.  of  which  sum  |9H8  90 
was  earned  and  received  in  United  States  busi- 
ness; $3,776  for  declarations  of  intention  and 
naturalizations;  and  $2,693.80  from  private 
persons  in  civil  litigation,  and  from  the  terri- 
tory of  Utah,  on  account  of  territorial  busi- 
ness;" that  he  was  entitled  to  retain,  of  the 
moneys  aforesaid,  the  sum  of  $1,984.93  as  his 
personal  compensation,  and  the  further  sum  of 
$1,744  05  as  the  reasonable  and  necessary  ex* 
penses  of  his  oltice,  as  allowed  by  the  Attorney 
'General  of  the  United  States;  that  it  was[505 
his  duty,  as  clerk  aforesaid,  on  January  81, 
1890,  to  account  for  and  to  pay  over  to  the  Unit- 
ed States  all  moneys  so  earned  and  received  by 
him  as  aforesaid  in  excess  of  these  two  sums; 
and  that  he  neglected  and  failed  so  to  do. 

The  second  count  was  precisely  like  the  first, 
except  that  it  related  to  fees  received  between 
January  1  and  December  31,  1890,  inclusive, 
and  specified  different  sums 

The  defendants  demurred  to  the  complaint 
as  not  stating  facts  sufficient  to  constitute  • 
cause  of  action.  The  court  sustained  the  de- 
murrer, and,  the  attorney  for  the  United  States 
saying  that  be  could  cot  amend  the  complaint, 
lijdgment  was  rendered  for  the  defendants. 
The  United  States  appealed  to  the  supreme 
court  of  the  tcrritorv,  which  affirmed  the  judg- 
ment. 10  Utah.  184.  The  United  States  sued 
out  this  writ  of  error. 

Messrs.  Joshua  Eric  J^odge,  Assistant 
Attorney  General,  and  Charles  C,  Binney, 
Assistant  Attorney,  for  appellant. 

Messrs,  Arthur  Brown  and  .7.  L.  Raw- 
Una  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  questions  presented  bv  the  case  ire 
whether  "the  fees  and  emoluments  of  his 
office,"  for  which  it  is  the  duty  of  the  clerk  of 
a  district  court  of  the  territory  of  Utah  to  ac- 
count to  the  United  States,  include:  1st.  Fees 
received  by  him  from  private  parties  in  civil 
actions,  and  from  the  territory,  on  account  of 
territorial  business;  2d.  Sums  received  by  him 
for  declarations  of  intention  and  for  naturali- 
zations of  aliens. 

The  true  answer  to  each  of  these  questions 
appears  to  us,  if  not  to  be  found  in,  at  least  to 
be  necessarily  inferred  from,  one  of  two  Judg- 
ments of  this  court,  both  delivered  by  Mr.  Jus- 
tice Blatchford,  who,  from  his  long  experience 
in  the  ^district  and  circuit  courts,  was  [506 
peculiarly  familiar  with  questions  of  this  kind. 
United  States  v.  Averill,  ISO  U.  8.  886  [82: 
9771;  United  States  v.  hilt,  120  U.  8.  169  [80: 
627j.  The  weight  of  those  decisions,  as  ap- 
plied to  the  case  at  bar,  may  be  the  better  ap- 
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prcciated  by  recapitulatiDg  tbe  legislation  sup- 
posed to  affect  the  case. 

Tbe  Congress  of  the  IlDited  States,  by  the 
act  of  February  26.  1858,  chap.  80,  entitled 
"An  Act  to  Regulate  the  Fees  and  Costs  to  be 
Allowed  to  Clerks.  Marshals,  and  Attorneys 
of  the  Circuit  and  District  Courts  of  tbe  United 
States,  and  for  Other  Purposes."  enacted  in 
g  1,  that,  in  lieu  of  tbe  compensation  then  al- 
lowed by  law,  the  fees  and  costs  therein  speci- 
fied, and  no  other  compensation,  should  be 
taxed  aod  allowed  to  ''attorneys,  solicitors,  and 

groctors  in  the  United  States  courts,  to  United 
tates  district  attorneys,  clerks  of  the  district 
and  circuit  courts,  marshals,  witoesses,  jurors, 
commissioners,  and  printers  in  the  several 
states;"  and,  in  §  8,  that  such  district  attor- 
neys, clerks,  and  marshals  should  make  half- 
yearly  returns  in  writing  to  the  Secretary  of 
tbe  Interior,  "embraciDg  all  the  fees  and  emol- 
uments of  their  respective  offices,  of  every 
name  and  character;"  that  "np  clerk  of  a  dis- 
trict court,  or  clerk  of  a  circuit  court,  shall  be 
allowed  by  the  said  Secretary  to  retain,  of  the 
fees  and  emoluments  of  his  said  office,  or,  in 
case  both  of  said  clerkships  shall  be  held  by 
the  same  person,  of  the  said  offices,  for  his  own 
personal  compensation,  over  and  above  the 
necessary  expenses  of  his  office,  and  necessary 
clerk  hire  included,  also  to  be  audited  and  al- 
lowed by  tbe  proper  accounting  officers  of  tbe 
Treasury,  a  sum  exceeding  |8,500  per  year  for 
any  such  district  clerk  or  circuit  clerk,  or  at 
and  after  that  rate  for  such  time  as  he  shall 
bold  the  office;"  and  that  every  such  officer 
should,  with  each  return  made  by  him,  pay 
into  the  Treasury  of  the  United  States  "anv 
•urplus  of  the  fees  and  emoluments  of  his 
office,  which  his  half-yearly  return,  so  made 
as  aforesaid,  shall  show  to  exist  over  and  above 
the  compensations  and  allowances  hereinbefore 
authorized  to  be  retained  and  paid  by  him." 
10  Slat,  at  L.  161,  166. 

That  statute  did  not  mention  the  clerks  of  the 
507]  territorinl  *courts.  But  by  §  12  of  the 
civil  appropriation  act  of  March  8,  1855.  chap. 
175,  the  provisions  of  the  act  of  1858  were  ex 
tended  to  Utah  and  other  territories,  "as  fully, 
in  all  particulars,  as  they  would  be  had  the  word 
'territories'  been  inserted  in"  the'  clause  last 
quoted  above  from  ^  1  of  that  act,  "after 
the  word  'states,'  and  the  same  had  read  'in  the 
several  states  and  in  the  territories  of  the 
United  States;'  this  clause  to  take  effect  from 
and  after  the  date  of  said  act,  and  the  account- 
ing officers  will  settle  the  accounts  within  its 
purview  accordingly."    10  Stat  at  L.  671. 

By  the  express  words  and  the  necessarv 
effect  of  this  section  of  tbe  act  of  1^55.  "the 
provisions."  that  is  to  say,  all  the  provisions  of 
tbe  act  of  1858.  and,  amon^  others,  those  con- 
cerning "clerks  of  the  district  and  circuit 
courts  ...  in  the  several  states,"  were  ex- 
tended to  Utah  and  other  territories  "as  fully 
and  in  all  particulars"  as  if  the  clause  "in  the 
several  states"  had  read  "in  the  several  states 
and  in  the  territories  of  the  United  States." 
Clerks  of  district  or  circuit  courts  in  the  terri- 
tories were  thus  subjected ,  not  only  to  the  fee 
bill  established  by  the  act  of  1858,  but  also  to 
tbe  directions  of  that  act,  that  "clerks  of  the 
district  and  circuit  courts"  should  be  allowed  no 
other  compensation  than  the  fees  and  costs 


therein  specified;  that  they  should  make  half- 
yearly  returns,  "embracing  all  tbe  fees  aod 
emoluments  of  their  respective  offices,  of  every 
name  and  character;"  that  "no  clerk  of  a  dis- 
trict court,  or  clerk  of  a  circuit  court."  should 
be  allowed  to  retain,  of  tbe  fees  and  emolu- 
ments of  his  office,  or,  if  holding  both  clerk- 
ships, of  the  two  offices,  for  his  personal  com- 
pensation, a  sum  exceeding  $3,500  a  year;  and 
that  everv  such  clerk  should  pay  any  surploa 
into  the  Treasury  of  the  United  States. 

Notwithstandmg  this  Congressional  legisla- 
tion, the  legislature  of  the  territory  of  Utah,  by 
a  statute  of  January  21,  1859.  adopted  a  fee 
bill  for  the  clerks  and  other  officers  of  the  su- 
preme court  and  district  courts  of  the  terri- 
tory, differing  from  the  fee  bill  establish^  by 
the  acts  of  Congress  of  1853  and  1855.  Laws 
of  Utah  of  1851-1870,  p.  71.  And  by  a  terri- 
torial statute  of  February  20,  1874,  chap.  28,  a 
new  fee  bill  was  ^adopted,  also  differing  [50S 
from  that  established  by  the  acts  of  Congreas. 
Utah  Laws  1874,  p.  37. 

By  chapter  16  of  title  18,  entitled  "Tbe  Ju- 
diciary," of  the  Revised  Statutes  of  the  United 
States,  approved  June  22,  1874,  Congresa 
again,  in  §  828.  established  a  fee  bill,  founded 
on  that  of  1853,  and  enacted  that  the  fees  and 
costs  therein  prescribed,  "and  no  other  conn- 
pensation,"  should  "be  taxed  and  allowed  to 
.  .  .  clerks  of  the  circuit  and  district  courts,*^ 
and  to  other  officers  and  persons  in  those 
courts,  "in  the  several  states  and  territories, 
except  in  cases  otherwise  expressly  provided 
bv  law;"  in  §  828  prescribed  the  '•clerks' 
fees"  for  different  items  of  services;  in  §g  888, 
889,  and  844,  substantially  re-enacted  the  pro- 
visions of  §  8  of  the  act  of  1858,  relating  to  the 
returns,  the  limit  of  the  amount  to  be  retained 
(transferring,  however,  the  supervision  from 
the  Secretary  of  the  Interior  to  the  Attorney 
General,  in  accordance  with  the  act  of  June 
22.  1870,  chap.  150  |  16  (16  Stat  at  L.  164), 
and  the  payment  or  tne  surplus  into  the  Treas- 
ury of  the  United  States  by  clerks  of  district 
and  circuit  courts;  and  in  ^  1883  provided  that 
the  fees  and  costs  to  be  allowed  "to  tbe  clerks 
of  the  Supreme  and  district  courts"  and  other 
officers  'in  tbe  territories  of  the  United  States, 
shall  l>e  the  same  for  similar  services  by  such 
persons,  as  prescribed  in  chapter  16,  title  The 
Judiciary,  and  no  other  compensation  shall  be 
taxed  or  allowed."  And  by  the  act  of  Coo- 
grcRs  of  June  28.  1874,  chap.  469,  ^  7,  "the  act 
of  the  Congress  of  the  United  States,  entitled 
'An  Act  to  Regulate  the  Fees  and  Costa  to  be 
Allowed  Clerks,  Marshals,  and  Attorneys  of 
the  Circuit  and  District  Courts  of  the  United 
States,  and  for  Other  Purposes/  approved 
February  26, 1853,  is  extended  over  and  shall 
apply  to  the  fee  of  like  officers  in  said  ter- 
ritory of  Utah;  .  .  .  and  all  laws  of  said  ter- 
ritory, inconsistent  with  tbe  provisions  of  this 
act. are  hereby  disapproved."  18  Stat,  at  L.  256. 

The  words  "except  in  cases  expressly  other- 
wise provided  by  law,"  In  U.  8.  Rev.  SUt. 
§  828,  doubtless  referred  to  the  cases  (also  ex- 
cepted out  of  §  889)  mentioned  in  §§  840  and 
842,  by  the  first  of  which  "the  clerks  of  the 
several  circuit  and  district  courts  in  California, 
Oregon.  *and  Nevada."  were  entitled  to[509 
charge  double  fees,  and  to  retain  and  be  allowed 
a  double  maximum  compensation;  and  by  the 
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other  of  which,  in  prize  canaes,  the  clerks 
might  he  allowed  to  retain  an  additiooal  com- 
pensation not  exceeding  one  half  of  the  usual 
maximum. 

With  those  exceptions,  Confrress  thus,  in 
1874,  by  acta  passed  on  two  successive  days 
(the  Revised  Statutes  on  June  22,  and  the  other 
act  on  June  23),  substantially  re-enacted,  as  in- 
cluding the  territories,  all  the  provisions  of  the 
acts  of  1853  and  1855;  and,  in  the  act  of  June 
23,  1874,  as  if  to  emphasize  its  intention  to 
CQver  the  whole  subject,  both  of  the  fees  to  be 
taxed,  and  of  the  maximum  amount  thereof  to 
be  retained  by  every  clerk  of  a  district  court 
in  the  territory  of  Utah,  expressly  disapproved 
'*a11  laws  of  said  territory,  inconsistent  with 
the  provisions  of  this  act. 

Tet  the  fee  bill  which  had  been  adopted  by 
the  territorial  statute  of  February  20,  1874, 
was  afterwards  retained  by  the  legislature  of 
Utah  in  codifying  the  statutes  of  the  territory. 
Utah  Comp.  Laws  1876,  §g  2378  et  uq.;  Utah 
Comp.  Laws  1888,  §§  5541  et  seq. 

By  a  provitfion  inserted  in  the  civil  appro- 
priation act  of  March  3,  1888,  chap.  143,  the 
clerk  of  the  supreme  court  of  the  District  of 
Columbia  was  subjected  to  U.  S.  Rev.  Stat. 

833  and  844.  22  Stat,  at  L.  631. 

In  United  States  v.  Averill,  180  U.  S.  335 
[82:  977],  this  court,  at  October  terra,  1888.  re- 
versing the  judgment  of  the  supreme  court  of 
the  territoiT  of  Utah,  reported  in  4  Utah,  416, 
adjudged  that  Congress,  by  the  acts  above  re- 
ferred to,  In  extending  to  clerks  of  the  district 
courts  of  theterritorv  the  statutes  applicable  to 
clerks  of  district  and  circuit  courts  of  the  Uoit- 
ed  States  in  a  state  of  the  Union,  included  not 
only  those  provisions  which  regulated  the  sepa- 
rate items  and  sums  of  fees  to  be  taxed  and 
collected  by  the  clerk,  but  also  those  provisions 
which  restricted  the  aggregate  amount  allowed 
or  permitted  to  be  retamed  by  him,  and  those 
which  required  him  to  pay  the  surplus  into  the 
Treasury  of  the  Uolted  States. 

Mr.  JusticeBlatchford,8peakingforthis  court, 
after  reviewing  the  legislation  of  Congress  upon 
510]  the  subject,  concluded  as  *follows: 
"The  fees  mentioned  in  §  1883,  as  'to  be  al- 
lowed' to  clerks  of  the  district  courts  in  the 
territories,  cover  the  fees  to  be  retained  by 
them  for  compensation  for  services.  Sections 
823  and  839  are  in  chapter  16  of  the  title  men- 
tioned. They  prescribe  the  fees  to  be  allowed 
to  and  retained  by  clerks  of  district  courts; 
'and  no  other  compensation'  can,  under  §  1883, 
be  allowed  to  be  retained  by  clerks  of  the  dis- 
trict courts  in  Utah  for  personal  compensation, 
than  is,  by  the  provisions  of  chapter  16  of  the 
title  mentioned,  prescribed  to  be  allowed  to  be 
retained  bv  the  clerks  of  the  district  courts 
named  in  g  839,  for  personal  compensation." 
180  U.  8.  840,  341  [32:  979]. 

In  that  case,  inaeed,  no  question  was  pre- 
sented as  to  the  classes  of  fees  to  be  accounted 
for,  and  to  be  included  in  ascertaining  the 
amounts  to  be  retained,  by  the  clerks  of  the- 
district  courts  of  the  territory.  And  the  posi- 
tion of  the  appellee,  that  in  all  cases  to  which 
the  United  States  were  not  a  party,  he  was  en- 
titled to  fees  taxed  according  to  the  territorial 
fee  bill^nd  was  not  bound  to  account  for  them 
to  the  United  States,  is  supported  by  an  opin- 
ion given  by  the  Attorney  Qeneral  to  the  First  I 
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Comptroller  of  the  Treasury  on  December  2, 
1891  (a  copy  of  which  was  auccxed  to  the  ap- 
pellee's brief),  as  well  as  by  the  opinions  of  the 
supreme  court  of  the  territory  in  Marte  v. 
Ogden  City  Street  R.  Co,  9  Utah.  459.  and  In 
the  present  case.     10  Utah,  184. 

But  that  position  appears  to  us  to  be  incon- 
sistent with  the  manifest  intent  of  Congress, 
apparent  upon  the  face  of  the  acts  above  re- 
ferred to,  and  with  the  reasoning  upon  which 
this  court  based  its  decision  in  United  States 
▼.  Averill,  above  cited. 

Doubtless,  the  courts  of  a  territory  are  not, 
strictly  speaking,  courts  of  the  United  States, 
and  do  not  come  within  the  purview  of  acts  of 
Congress  which  speak  of ''courts  of  the  United 
States"  only.  Clinton  v.  EngUbrecht,  80  U. 
S.  13  Wall.  434.  447  [20:  659,  063];  Reynolds 
V.  United  States,  98  U.  S.  145,  154  [25:  244. 
246];  MeAfliAter  v.  United  Slates,  141  U.  S. 
174  [35:  693];  Thiede  v.  Utah,  159  U.  S.  510, 
514,  515  [40:  237,  2411.  and  other  cases  there 
cited.  But  it  is  equallv  indubitable  that  Con- 
gress.having  theentire  dominion  and  sovereign- 
ty, national  and  municipal.  Federal  and  state, 
over  *the  territories  of  the  United  States,[5 1 1 
so  long  as  they  remain  in  the  territorial  condi- 
tion, may  itself  directly  legislate  for  any  terri- 
tory, or  may  extend  the  laws  of  the  United 
States  over  it,  in  any  particular  that  Congress 
may  think  fit.  As  said  by  Chief  Justice 
Waite,  speaking  for  this  court,  "Congress  may 
not  only  abrogate  laws  of  the  territorial  legis- 
latures, but  it  may  itself  legislate  directly  for 
the  local  government.  It  may  make  a  void 
act  of  the  territorial  legislature  valid,  and  a 
valid  act  void.  In  other  words,  it  has  full  and 
complete  legislative  authority  over  tbe  people 
of  the  territories  and  all  the  departments  of 
the  territorial  governments.  It  may  do  for  the 
territories  what  the  people,  under  the  Consti- 
tution of  the  United  States,  may  do  for  the 
states."  Fir>it  Aat.  Bank  v.  Ta niton  County, 
101  U.  S.  129,  133  [25:  1046,  10471.  See  also 
Church  of  Jesus  Christ  of  L,  D.  a.  v.  United 
States,  136  U.  S.  1.  44  [34:  478.  491];  S/tiffefy 
Y.  Bowlby,  152  U.  8.  1,  48  [38:  831,  349].  and 
other  cases  there  cited. 

By  the  organic  act  of  the  territory  of  Utah, 
as'of  other  territories  of  the  United  States,  the 
legislative  power  of  the  territory  extended  only 
"to  all  rightful  subjects  of  legislation,  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States;"  all  statutes  of  the  terri- 
tory, if  disapproved  by  Congress,  were  ''to  be 
null  and  of  no  effect;"  and  the  Constitution 
and  all  laws  of  the  United  States,  not  locally 
inapplicable,  were  extended  over  and  declared 
to  be  in  force  in  the  territoi^.  Act  of  Septem- 
ber 9,  1850.  chap.  51.  gg  6,  17;  9  Stat,  at  L. 
454,  458;  U.  8.  Rev.  Stat.  g§  1850,  1851, 1891. 

In  each  territory,  the  supreme  court  and  the 
district  courts  were  established,  the  general 
nature  of  their  jurisdiction  defined,  and  tbe 
mode  of  appointment  of  their  clerks  prescribed 
by  Congress,  as  appears  in  U.  S.  Rev.  Stat, 
tic.  23.  By  §  1865  of  those  statutes,  the  dis- 
trict courts  were  to  be  held  by  one  of  the 
justices  of  the  supreme  court  of  the  territory, 
appointed  by  the  President  under  the  Consti- 
tution and  laws  of  the  United  States.  The 
district  courts  of  the  territory  were  vested,  by 
§  1868,  with  general  "chancery  as  well  aacom- 
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moo  law  Jurisdiction;"  and  bj  g  1910,  with  '*the 
same  jurisdiciion  in  all  cases  under  the  Consti- 
612  Ituiion  and  laws  of  the  United  ^States,  as 
is  veiled  in  the  circuit  and  district  courts  of 
the  United  States,"  with  a  right  of  appeal  to 
the  supreme  court  of  the  territory;  and  by 
§  1871  it  was  provided  that  there  should  be  but 
one  clerk  of  each  district  court  in  the  territory, 
appointed  and  designated  by  the  presiding 
judae,  afi  well  as  that  *'oniy  such  district 
clerk"  should  be  entitled  to  a  compensation 
from  the  United  States. 

CoQ^rress  then,  in  the  exercise  of  its  sover- 
eign Hud  supreme  power  of  legislation  over  the 
teiritoric'S  i<f  the  United  States,  had  extended, 
in  the  clearest  and  fullest  manner,  to  the  clerks 
of  the  district  courts  of  the  territories,  all  the 
provisions  of  the  statutes  of  the  United  States, 
establishing  a  fee  bill,  and  restricting  both  the 
sums  of  the  fees  and  emoluments  to  be  received, 
and  the  maximum  amount  thereof  to  be 
retained,  by  the  clerks  of  the  courts  of  the 
United  States  held  within  a  state:  and  it  had 
expressly  disapproved  all  laws  of  the  territory 
of  Utah,  inconsistent  with  the  legislation  of 
Congress. 

Among  the  provisions  of  the  act  of  1853, 
and  of  U.  S.  Rev.  Stat.  tit.  13,  chap.  16, 
expressly  extended  by  Congress  to  the  terri- 
tories, is  the  provision  that  the  maximum  per- 
flonal  compensation  of  a  clerk  of  a  district  court 
or  of  a  circuit  court  of  the  United  States  shall 
be  no  greater  if  he  holds  both  clerkships  than 
if  he  holds  '^cly  one.  This  clearly  indicates  the 
intention  of  Congress  that  the  maximum  com- 
pensation of  theclerk  of  a  territorial  district 
court  should  not  be  increased  eves  if  bis  fees 
and  emoluments  were  derived  from  two  dis> 
tinct  sources  of  authority. 

But  the  fees  and  emoluments  of  the  appellee 
were  not  derived  from  two  offices  or  from  two 
aources  of  authority,  but  from  a  single  office 
and  a  single  appointment.  Each  district  court 
of  the  territory,  vested  by  Congress  with  the 
jurisdiction  which  the  circuit  and  district  courts 
of  the  United  States  have  over  cases  arising 
under  the  Cons  itution  and  laws  of  the  United 
btatcs,  and  also  with  general  jurisdiction,  at 
law  and  in  equity,  was,  in  the  execution  of 
either  branch  of  its  authority,  whether  exer- 
cising Federal  or  general  jurisdiction,  one  and 
the  same  court,  deriving  its  existence  and  its 
Judicial  powers  from  Congress:  and  its  clerk, 
A1  li\  whether  dealing  *with  Federal  or  terri- 
toiial  business,  was  one  and  the  same  clerk, 
holding  a  sinj^le  appointment  under  an  act  of 
Congress  and  from  a  judee  commissioned  by 
the  President  of  the  United  States. 

Whenever  Congress  has  considered  the 
amount  of  the  compensation  authorized  to  be 
received  and  retained  by  the  clerk  of  a  court, 
either  of  the  United  States  or  of  a  territory,  to 
be  insufficient,  it  has  authorized  him  to  charge 
double  fees,  and  to  be  allowed  a  double  maxi- 
mum compensation,  as  in  the  courts  of  the 
United  States  held  in  the  states  of  California, 
Oregon,  and  Nevada,  by  U.  S.  Rev.  Stat. 
{^  t54U,  above  cited;  or  to  tax  double  fees,  with- 
out increasing  his  maximum  compensation,  as 
in  the  courts  of  the  territories  of  !New  .Mexico 
and  Arizona,  by  the  act  of  August  7,  18b2, 
chap.  436.  22  Stat,  at  L.  844;  MeOrew  t. 
United  States,  23  Cl.  CI.  278. 
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The  United  States  have  no  greater  iDterest, 
in  cases  to  which  they  are  not  a  party,  in  a 
court  of  the  United  States,  than  in  a  territorial 
court.  The  acts  of  Congress,  regulating  the 
fees  to  be  received,  the  accounts  to  be  ren- 
dered, and  the  compensation  to  be  retained,  by 
the  clerks,  are  no  more  limited  to  cases  or  fees 
in  which  the  United  States  are  interested,  in 
the  district  courts  of  the  territories,  than  in  tlie 
circuit  and  district  courts  of  the  United  States. 

For  these  reasons,  we  are  of  opinion  that  the 
fees  received  by  the  appellee  from  private 
parties  in  civil  actions,  and  from  the  territory, 
on  account  of  territorial  business,  must  be 
included  in  his  returns,  and  be  considered  in 
computing  the  aggregate  compensation  to  be 
allowed  to  and  retained  by  him;  and  that,  to 
this  extent,  the  judgment  of  the  supreme  court 
of  the  territory  is  erroneous,  and  must  be 
reversed. 

The  question  of  the  appellee's  right  to  retain, 
or  his  duty  to  account  for,  sums  received  by 
him  in  naturalization  proceedings,  depends 
upon  distinct  and  peculiar  considerations. 

The  onlv  place,  it  is  believed,  in  the  statutes 
of  the  United  States,  in  which  fees  received  by 
the  clerk  in  such  proceedings  have  ever  been 
mentioned,  is  in  one  of  the  earlier  naturaliza- 
tion acts.  The  act  of  April  14, 180i,chap.  28,en- 
acted  in  §  1  that  an  alien's  declaration  of  inten- 
tion to  'become  a  citizen  might  be  made[IS  14 
before  a  court  of  record  of  one  of  the  states  or  of 
a  territory  of  the  United  States  or  before  a  cir- 
cuit or  district  court  of  the  United  States;  and, 
in  §  2,  that  a  report  in  behalf  of  an  applicant 
for  naturalization,  stating  his  name,  birth- 
place, age,  nation,  and  allegiance,  the  country 
whence  he  migrated,  and  the  place  of  hia 
intended  settlement,  should  be  received  and 
recorded  by  the  clerk  of  the  court;  and  that 
the  clerk  should  receive  50  cents  for  recording 
such  report,  and  50  cents  for  a  certificate  thereof 
under  his  hand  and  seal  of  office.  2  Stat,  at 
L.  153.  The  provision  as  to  a  clerk's  fees  baa 
l>een  omitted  in  the  later  naturalization  acta. 
Conkling's  U.  8.  Practice,  4th  ed.  722;  U.  S. 
Rev.  Stat.  tit.  80;  Act  of  February  1,  1876, 
chap.  5  (19  Stat,  at  L.  2).  And  no  act  of  Coo- 
ffress,  regulating  the  fees  and  accounts  of  clerka 
of  courts,  has  fixed  the  sums  which  they  might 
charge,  or  specifically  required  them  to  account 
to  the  United  States  for  services  performed  for 
aliens  presenting  to  the  court,  through  ihe 
clerk,  preliminary  declarations  of  intention  to 
become  citizens,  or  final  applications  for  natu- 
ralization. 

At  the  time  of  the  passage  of  the  natural- 
ization act  of  1802,  above  referred  to.  the  only 
statutes  affecting  the  compensation  of  clerks 
of  the  circuit  and  district  courts  of  the  United 
States  fixed  their  compensation  at  $5  a  day  for 
attending  court;  10  cents  a  mile  for  travel; 
such  fees  as  were  allowed  in  the  supreme 
court  of  the  state;  and  a  reasonable  compensa- 
tion, to  be  allowed  by  the  court,  for  any  kind 
of  service  for  which  tlie  laws  of  the  state  made 
no  allowance.  Act  of  March  8,  1791,  chap. 
22,  §2(1  Stat,  at  L.  217);  Act  of  May  8,  1792. 
chap.  86,  §  3  (1  Stat,  at  L.  277).  The  earliest 
legislation  restricting  the  aggregate  amount 
which  clerks  might  retain,  or  requiring  any  re- 
turns from  them,  was  in  the  appropriation  act 
of  March  8.  1841,  chap.  35;  and  the  proyialona 

166  U.& 


18M. 


Unitbd  Statss  t.  MoMillav. 


514^17 


of  §  8  of  the  act  of  1853.  qI ready  cited,  had 
their  origiD  in  the  appropriation  act  of  May  18, 
1848,  chap.  29,  No.  167,  which,  however,  vested 
in  tDe  Secretary  of  the  Treasury  the  super- 
yisory  power  over  their  accounts,  afterwards 
transferred  to  the  Secretary  of  the  Interior  by 
the  act  of  March  8,  1849,  chap.  108,  §  4.  and 
to  the  Attorney  General  by  the  act  of  June  22, 
1870,  chap.  150,  §  15.  5  Stat,  at  L.  427.  483;  9 
515]  Stat.  *at  L.  395;  16  Stat,  at  L.  164.  By 
the  act  of  August  16,  1856,  chap.  124,  §  1,  re- 
enacted  in  U.  S.  Rev.  Stat.  84H,  their  accounts 
were  to  be  examined  and  certified  by  the  dis- 
trict judge,  before  being  presented  to  the  ac- 
counting officers  of  the  Treasury  for  settle- 
ment; and  to  be  then  subject  to  revision  upon 
their  merits  by  those  officers.  11  Stat,  at  L. 
49. 

The  case  of  United  States  v.  Hill,  120  U.  S. 
169  [30:  627].  arose  in  this  way:  It  was  an 
action  brought  December  4,  1884,  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Massachusetts,  by  the  United  States 
upon  the  official  bond  of  the  clerk,  ap- 
pointed in  1879,  of  the  district  court  for 
that  district,  to  recover  a  lar^e  amount  of 
fees  of  $1  and  $2  each,  respectively,  charged 
and  received  by  him  for  a  declaration  of  in- 
tention to  become  a  citizen,  and  for  a  final 
naturalization  and  certificate  thereof.  The 
judgment  of  the  circuit  court  reported  in  25 
Fed,  Rep.  375,  in  favor  of  the  defendants, 
was  affirmed  by  this  court,  speaking  by  Mr. 
Justice  Blatcbfbrd,  at  October  term,  1886,  up- 
on the  following  grounds:  U.  8.  Rev.  Stat. 
§  823,  re-enacting  §  1  of  the  act  of  1853,  ap- 
plies prima  facie  to  taxable  costs  and  fees  in 
ordinary  suits  between  party  and  party  prose- 
cuted in  a  court.  There  is  no  specification  of 
naturalization  matters  in  the  fees  of  clerks. 
From  as  early  as  lb39,  it  has  been  the  practice 
of  the  clerks  of  the  courts  of  the  United  States 
for  that  district  to  charge  the  fees  of  $1  and 
$2  in  naturalization  proceedings,  in  gross 
sums,  without  any  division  for  specific  serv- 
ices according  to  any  items  of  the  fee  bill.' 
The  clerk  of  the  district  court  had  never  in- 
cluded these  fees  in  bis  returns  of  fees  and 
emoluments.  From  1842  and  iocludrng  1884 
bis  accounts  were  examined  and  approved  by 
the  district  judge;  they  then  went  from  1842 
to  1849  to  the  Secretary  of  the  Treasury,  from 
1H49  to  1870  to  the  Secretary  of  the  Inte- 
rior, and  since  1870  to  the  Attorney  General; 
and  they  were,  during  this  long  period,  exam- 
ined and  adjusted  by  the  accounting  officers 
of  the  Treasury,  with  the  naturalization  fees 
DOt  included.  This  long  practice  amounted 
to  a  contemporaneous  and  continuous  con- 
struction of  the  statute  by  the  concurring  in- 
terpretHtion  of  judicial  and  executive  officers 
5  16]  *charged  with  the  duty  of  carryinir  out 
its  provisions.     120  U.  S.  181,  182  [HO:  682). 

After  that  decision,  the  clerks  of  the  courts 
of  the  United  States  in  Massachusetts  and  in 
some  other  states,  at  least,  continued  to  omit, 
in  the  returns  of  their  official  fees  and  emolu- 
ments, sums  received  for  their  services  and 
naturalization  proceedings;  and  attempts  made 
from  time  to  time  to  require  them  to  include 
such  fees  in  their  returns  have  proved  unsuc- 
cessful. United  States  v.  JJill,  123  U.  S.  681, 
(31  275];  Attorney  General's  Report  for  1890, 
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XX.;  52d  Congress,  1st  sess.  H.  R.  Bills  9613, 
9613,  and  Reports  No.  1966,  pp.  23,  38,  and 
Nos.  1969,  1970;  53d  Congress,  1st  sess.  H.  R 

Bill  3963,  and  Report  No.  111. 

In  the  Fifty-second  Congress  on  July  31, 
1892,  the  committee  on  the  judiciary  of  the 
House  of  Representatives  reported  a  bill,  ap- 
proved by  the  Attorney  General  and  by  tho 
first  comptroller  of  the  Treasury,  entitled  **  A 
Bill  to  Amend  Section  833  of  the  Revised  Stat- 
utes of  the  United  States  Relating  to  Semi- 
annual Returns  of  Fees  by  District  Attorneys, 
Marshals,  and  Clerks,*'  and  purporting  to 
amend  that  section  by  inserting,  after  the 
words  "all  fees  and  emoluments  of  his  office, 
of  every  name  and  character,"  the  words  **  in- 
cluding all  naturalization  fees,"  and  by  requir- 
ing each  clerk's  return  to  contain  "a  true 
statement  of  all  naturalization  fees."  On  Janu- 
ary 17, 1893.  the  bill  was  amended  in  the  House 
by  adding  at  its  close  these  words:  "  That  in 
each  of  the  three  judicial  districts  of  the  state 
of  Alabama  there  shall  be  a  district  attorney 
and  a  marshal," — and.  as  amended,  was  passed 
bv  the  House  and  sent  to  the  Senate.  On 
February  13,  1893,  the  committee  on  the  Ju- 
diciarv  of  the  Senate  reported  that  the  bill  be 
ameoded  by  striking  out  all  the  enacting 
clause,  except  the  words  which  had  been 
added  by  amendment  in  the  House;  and  the 
bill  in  this  shape,  with  its  title  amended  ac- 
cordingly, and  thus  leaving  out  eyeryihing 
relating  to  returns  of  fees,  was  passed  by  both 
Houses,  vetoed  by  the  President,  and  passed 
over  the  veto.  52d  Contrress.  1st  sess.  H.  R. 
Bill  9612,  Report  No.  1969;  24  Congr.  Rec.  649. 
1508,  1582,  1656.  1661,  2287,  2881.  3433,  2538. 
2524;  Act  of  March  8,  1893,  chap.  230  (37 
Stat,  at  L.  745). 

*The  judiciary  committee  of  the  Housc[517 
of  Rcpr<;scDlatives,  on  the  same  day  ou  which 
they  reported  that  bill,  also  reported  a  bill, 
having  the  like  approval,  entitled  *'  A  Bill  to 
Amend  Section  828  of  the  Revised  Statutes  of 
the  United  States  ReUting  to  Clerk's  Fees."  and 
purporting  to  amend  that  section  bv  adding, 
at  the  end  thereof,  these  words:  "  For  filing 
declaration  of  intention  to  become  a  citizen  by 
an  alien,  $1;  for  final  papers  and  all  services 
connected  therewith,  $2.'^  This  bill,  after  be- 
ing passed  by  the  House,  was  referred  to  Uie 
committee  on  the  judiciary  of  the  Senate,  and 
no  further  proceedings  thereon  appear  to  bare 
been  had.  52d  Congress.  1st  sess.  H.  R.  Bill 
9613,  Report  No.  1970;  24  Congr.  Rec  650, 
684. 

In  the  next  Congress  a  bill  embodying  the 
provisions  of  those  two  bills  was  reported  by 
the  committee  on  the  judiciary  of  the  House  of 
itepresentatives,  passed  bv  the  House,  referred 
to  the  committee  on  the  judiciary  of  the  Sen- 
ate, and  not  afterwards  heard  of.  53d  Con- 
gress. 1st  sess.  H.  R  Bill  3968,  Report  No. 
Ill;  25  Congr.  Rec.  2608,  2657.  2663,  3710. 

Congress  not  having  legislated  upon  the  sub^ 
ject  since  the  decision  of  this  court  in  United 
States  V.  ma,  130  U.  S.  169  [30:  637],  and  no 
special  usage  or  sound  reason  oeing  shown  for 
not  applying  a  uniform  rule  in  all  the  courts 
established  by  authority  of  Congress  in  the 
states  and  in  the  territories,  the  supreme  court 
of  the  territory  of  Utah  rightly  neld,  in  ac- 
cordance with  that  decision,  that  the  appelles 
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wu  not  obliged  to  return  to  tbe  Uaited  SEalet,  Statemrat  b 

u  part  of  the  emoluments  of  his  office,  auma       Id  each  of  (    .   .    .    .    . 

receired  for  hii  lerrjces  in  oaiuralizalioii  pro-  tbe  L'oited  Stales  for  tbe  Dorlbero  dlHrict  of 

ceedioRB.  Califoroia,  upoD  a  bill  in  eqult^r  for  the  In- 

But  the  eiToneoua  ruling  of  tbat  court  upon  ftiogement  of  a  pateut  for  an  loveotioii,  an  an- 

tbe  olber  braocta   of    tbe    ca«e    requirea    il«  sner  denving    the  validily  and   the  tDFrioffe- 

jvdgment    to   be  rtterted,  and    the  case    re-  meot  of  tne  patent,  a  eeoeral  ^plication  and » 

manded (pursuant  to  Ibeactof  Jul;  16.  1B94,  hearing,  entered   an  Tnterloculorr  decree,  ad- 

cbap.  138.g  17(38$lat.BtL.lll)tothecircuil  iudgioK  ibat  tbe    patent    was   valid  and  had 

court  of   tbe  Uoil^d  States  for  the  district  ot  been  infringed,  granting  an  in  |uDCtion,  and  re- 

Uiab  for  further  proceedings  la  conformity  ferring  the  case  to  a  master  to  take  an  account 

with  Ibla  opinion.  of  profits  and  damages.     From  that  decree.  In 

each  case,  the  defendant  appealed  to  the  circuit 

court  of  appeals  for  tbe  ninth  ciicutt, 

018]  ELLEN  L.  SMITH,  Executrix,  «(  al..  In  the  first  case,  the  detcndant,  at  tbe  tlmo 

e.  of  talcing  the  appeal,  filed  in  tbe  circuit  court 

VULCiN  mON  WORKS.  f  alignment  of  errors,  allcBing  error  in  hold- 

tng  that  tbe  patent  was  yalid,  and  tbat  it  baa 

EDWIN  NORTON  rtaJ.  >«?''   inf^og^l-     The  plaintiff  moved  the  clr- 

_  cult  court  ol  appeals  to  dismiss  the  appeal,  so  far 

MTT  TOW  A    WRTPATITW  **  ''  involved  any  question  except  whether  an 

MILTUN  A.  WUKA 1 UJS.  injunction  should  be  awarded.     But  tbat  court 

(BooS.C.Roporior'sed.  SlB-tBft.)  denied  the  motion;  and.  upon  a  hearing,  eiam- 

ined  the  questions  of  validity  and  intnogeinent. 

Power  <if  dreuit  couTi  of  appeaU—tehen   mtnU  decided  them  in  favor  of  the  defendant,  anil 

o^  COM  eannol  be  reeonndered — writ  of  ctr-  entered  a  decree   reversing  the  decree  of  the 

tiorari.  circuit  court,     16  U.  8.  App.  317,  577.     On 

petiiion  of  tbe  plaintiff,  this  court,  on  Januaiy 

1.    rnaerthoaotof  Marob8,l«91,anappealtothe  aS,  1885.  granted  a  writ  ot  certiorari  to  the  cir- 

oircu It  court  ol  appeals  tram  an  IncerloouCorr  cult  court  of  appeals. 

onierordecreeoriihecircult™urt,BrantiDffan  i^he  second  case,  the   circuit  courl  o(  ap- 

Inlunoiion  and  ordwing^  an  account,  Inipateol  ^|^  affirmed  the  decreeof  tbe  circuit  court,  29 

esse,  may  be  rrom  the  wboteorderordecree.  BQd  t^    f.     .          .nn    i.    .  «   ^  ^          u                 rjv«n 

uZ>  such  appeal  Ihe  circuit  court  of  ap^la  J"  ?.-  ^Pf  f^-  ^'^}'  '"P?"  "  shearing.  [61» 

baa  authority   to  consider  and  decide  tbe  oa«>  decided  that  there  had  been   no  mfringcment, 

uDon  lu  merlis.  and  tberaupoo  to  render  or  dl-  reversed  its  own  decree  and  that  of  tbe  circuit 

rect  a  flnal  deciee  dlamimlDa  tbe  lull.  court,  and  remanded  (be  case  with  instructiona 

I.   Tbe  meriiB  or  the  case,  bavlnn  been  once  de-  to  dismiss  tbe  bilh  and  afterwards  denied  a  pe- 

termlned  by  tbe  circuit  court  ol  appeala  In  te-  lilion  for  a  rebearinfi,  and  a  motion  to  certify 

versing  an   lQl*rloouIory  decree  or  tbe  circuit  questions  ot  law  10  this  court     «  U.  8.  App. 

a  a  patent  case,  ng^  425,     jiig   circuit  courl,  upon  receiviaj 

Di  to  dismiss  ihB  the  mandate  of   the  circuit   court  of  appeaU, 

-.1.                 "  reooDsMeraUon  at  a  later  ^^^  without  bearing  tbe  pialnliffa,  entered  * 

Tbe «?«%?- ''^■"  ""^  *1^^"*  dUmissingthe  bill.    An  appeal 

L    Tbe  di«jretlonarT  power  of  Inutni  a  writ  ot  ^'om  Ibia  decree  was  taken  by  tbe  plain  tiff  to 

certiorari  will  not  be  ezerclied  by  this  court  to  "'e  •^'rcuil  court  of  appeals,  and  upon  the  de- 

Tcvtew  a  decision  of  tbo  olroult  oourt  of  appeals  feDdanl|B  motion  and  without  any  heariDgOD 

In  ijismlssing  an  appeal  from  tbe  olroult  court,  tbe  merits,  was  dismissed  by  ibat  court.     Tlw 

wberetheonly  dlflerenoethatoouldreeulcwould  plaintiff.  OQ   Novemiicr    B,   1896,  presented  to 

be  an  afflrmance  Instead   of   a  dlEmlssal,  and  Ibis  court  a  petition  for   a  writ  of  Certiorari: 

would  not  afleot  tbe  eaeeaiial  rigbtaof  tbe  par-  and  the  court  thereupon  granted  arule  to  abow 

****■                  rw       onn   atm  i  canae  why  tbe  writ  should  not  Issue  to  brinft 

IJNoa.  ^00,  eSB.J  up  tbe  decree  of   tbe  circuit  court  of  appeala. 

Argued  January  19,  1S97.    Decided  FArvary  "so  tbat  it  may  be  determined  whether,  upoo 

IS,  1S97,  an  appeal  upon  an  iuCeriocutory  decreegrant- 

ing  a  temporary  Inlunction  la   a  patent  case, 

PETITIONS  for  writs  of  certiorari  to  the  the  circuit  court  of  appeals  can  render  or  dl- 

Circuit  Court  of  Appeala  for  tbe  Ninth  Cir-  tect  a  final  decree  00  tbe  metils." 

cult.  In  suits  in  equity  for  the  fnfringemeDt  of  That  question    was  now,  by  leare    ot   the 

a  patent,  to  review  a  decree  In  tbe  first  case  court,  orally  argued  in  both  cases    tbe  partie* 

reversing  the  decreeof  Ibe  circuit  court  and  in  lu  tbe  first  was  stipulating  in  writing  tbat,  if 

the  second  case  to  review  a  decree  dismissing  the  decision  of   this  court  upon  tbat  question 

an  appeal.      Writ  of  certiorari  ditmiutd  in  Ihe  should  bo  in  favor  of  ibe  jurisdiction  ol  Ibe  cir- 

firti  eon;  and  in  tiie  second  eate  lerit  ^certio-  cuit  court  of  appeals,  tbe  caae  abould  be  dia- 

rari  denied.  missed  by  tbe  appelleea. 

See  same  caaea  below,  IS  D.  S.  App.  217. 
677,  BO  U.  8.  App.  409,  44  U.  S.  App.  118, 

*M- ^^  Mettrt.  CaJderon  C»rUsle  and  Wiitiam 

'  Kn,^ — i.>..,A,.rf.>'(«,.irf.»..n  _*.,»—„.  ®-  Johnion  for  Vulcan  Iron  Works, 

ttf  AMtor  OVUT  court  from  which  appeal  llo.  aee  -   ^r';  *■»""   "•  ""l^  "d  *  *•  «»«» 

notetoQ!bboo.T.Orlei..B:B0B.         "™  "*  '"J""!??""-   ^    ,„ 

A»   to  arUorarl  In   UnOcd  Statu  court*,  aee  *'"■  ""toa  A.  Wh*&tOB.  in  proper  per- 

noleto  CtarkT.Baokett,l!:aL  l^o.  for  bimsalf. 
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Mp.  Justice  Oray  delivered  the  opioion  of 
the  court: 

The  act  of  March  3,  1891.  chap.  517,  estab- 
HabiDg  circuit  courts  of  appeals,  after  providiof^ 
in  §  6  for  appeals  from  the  circuit  courts  and 
IS201district  courts  directly  to  this  court  iD*cer- 
talD  classes  of  cases,  and  iu  §  6  for  appeals  from 
final  decisions  of  those  courts  to  the  circuit 
court  of  appeals  in  all  other  cases,  including 
cases  arising  under  the  patent  laws,  further 
provides,  in  §  7,  that  "where,  upon  a  hearing 
in  equity  in  a  district  court,  or  m  an  existing 
circuit  court,  an  injunction  shall  be  granted  or 
continued  by  an  interlocutory  order  or  decree, 
in  a  cause  in  which  an  appeal  from  a  final  de- 
cree may  be  taken  under  the  provisions  of  this 
act  to  the  circuit  court  of  appeals,  an  appeal 
may  be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunction 
to  the  circait  court  of  appeals:  Provided,  that 
the  appeal  must  be  taken  within  thirty  days 
from  the  entry  of  such  order  or  decree,  and  it 
ahall  take  precedence  in  the  appellate  court: 
and  the  proceedings  in  other  respects  in  the 
court  below  shall  not  be  stayed,  unless  other- 
wise ordered  by  that  court,  during  the  pendency 
of  such  appeal."    26  Stat,  at  L.  828. 

The  questions  presented  bv  each  of  these 
cases  are  whether,  in  a  suit  in  equity  for  the 
infringement  of  a  patent,  an  appeal  to  the  cir- 
cuit court  of  appeals  from  an  interlocutory 
order  or  decree  of  the  circuit  court,  granting  an 
injunction,  and  referring  the  case  to  a  master 
to  take  an  account  of  damages  and  profits, 
may  be  from  the  whole  order  or  decree,  or 
must  be  restricted  to  that  part  of  it  which 
grants  the  injunction;  and  whether  the  circuit 
court  of  appeals,  upon  such  an  appeal,  mav 
consider  and  decide  the  merits  of  the  case,  and, 
if  it  decides  them  in  the  defendant's  favor,  may 
order  the  bill  to  be  dismissed. 

Upon  these  questions  there  has  been  some 
diversity  of  opinion  among  the  circuit  courts  of 
appeals  of  the  different  circuits.  But  those 
courts  have  now  generally  concurred  in  taking 
the  broader  view  of  the  appeal  itself,  and  of 
the  power  of  the  appellate  court. 

In  the  earliest  of  such  appeals,  the  cases 
were  examined  on  the  merits,  and,  upon  a 
reversal  of  the  order  or  decree  appealed  from, 
the  authority  to  direct  the  bill  to  be  dismi?se(i 
was  assumed,  without  question,  in  the  circuit 
courts  of  appeals  for  the  fifth  circuit:  Dudley 
E.  JoMB  Co.  V.  Munger  Improv.  Cotton  Mach. 
521]if/37.  Co,  *(December,  1891)  2  U.  8.  App. 
55;  for  the  first  circuit;  Richmond  v.  Attoood 
February,  (1892)  5  U.  S.  App.  1;  and  for  the  sec- 
ond circuit:  American  Paper  Pail  dk  B.  Co.  v. 
National  Folding  Box  db  P.  Co.  (July,  1892)  1  U. 
8.  App.  288.  The  cases  in  the  fifth  and  first 
circuits  were  afterwards  reconsidered  upon 
petitions  for  rehearing.  In  the  fifth  circuit, 
the  decree  was  modified  so  aa  only  to  direct 
the  injunction  to  be  dissolved.  Dudley  R. 
Jonee  Co,  v.  Munger  Improv.  Cotton  Mach, 
Mfg,  Co,  (May.  1892)  2  U.  8.  App.  188.  But  in 
the  first  circuit,  the  power  of  the  circuit  court 
of  appeals,  upon  such  an  appeal,  to  consider 
the  merits  of  the  case,  and  to  order  the  bill  to 
be  dismissed,  was  maintained,  after  thorough 
discussion  of  the  subject  on  principle  and 
authority,  in  an  opinion  delivered  by  Judge 
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Aid  rich.    Richmond  ▼.   Attoood  (September, 

1892)  5  U.  8.  App.  151. 

This  view  has  since  prevailed,  not  only  in 
the  first  circuit:  Marden  v.  Campbell  Printing 
Press  d  Mfg,  Co,  (May,  1895)  83  U.  8.  App. 
128;  Wright  db  C,  Wire  Cloth  Co,  v.  Clinton  Wire 
aoth  Co,  (May,  1895)  88  U.  8.  App.  188,  206. 
286;  but  also  in  the  second  circuit:  Florida 
Const.  Co.  V.  r<mn^( December,  1892)  11  C.  8. 
App.  688,  685;  Bidwell  Cycle  Co.  v.  Feather- 
stone  (August,  1898)  U  U.  8.  App.  682,  655; 
Curtis  V.  Overman  Wheel  Co,  (December,  1893) 
20  U.  8.  App.  146;  Westinghause  Air  Brake 
Co.  V.  New  York  Air  Brake  Co.  (October,  1894) 
26  U.  8.  App.  248,  858;  Kamer  Mfg,  Co,  v. 
Oriswold  (April,  1895)  85  U.  8.  App.  246;  in 
the  third  circuit:  Union  Switch  db  Signal  Co.  v. 
Johnson  R.  Signal  Co,  (May,  1894)  17  U.  8.  App. 
609,  611.  620;  Erie  Ruiber  Co.  v.  Amenean 
Dunlop  Tire  Co.  (July,  1895)  28  U.  8.  App. 
470,  518,  522;  in  the  seventh  circuit:  Temple 
Pump  Co.  V.  Ooss  Pumpdb  Rubber  Bucket  Mfg, 
Co,  (October.  1898)  18  U.  8.  App.  229:  Norih- 
icestern  Stove  Repair  Co,  v.  Beekwith  ((October, 

1893)  18  U.  8.  App.  245:  Electric  Mfg,  Co.  v. 
Rdison  Electric  Light  Co,  (May,  1894)  18  U.  8. 
App.  687,  648;  Card  v.  Colby  (November,  1894) 

24  U.  8.  App.  460,  480,  486;  Standard  RUtator 
Co.  V.  Ora  fie  Elevator  Co.  (October,  1896)  46  U. 
8.  App.  — ;  in  the  eighth  circuit:  Lockwood  t. 
Wickes  (June,  1896)  40  U.  8.  App.  186,  over- 
ruling same  case  (December.  1895) 86  U.S.  App. 
821;  and  in  the  ninth  circuit:  Consolidated 
Piedmont  Cable  Co.  v.  Pacific  Cable  R.  Co,  (July, 
1898)  15  U.  8.  App.  216;  *ButU  City  [522 
Street  R.  Co,  v.  Pacific  Cable  R.  Co.  (February, 

1894)  15  U.  8.  App.  841;  Vulcan  Iron  Works 
V.  Smith  (May,  1894)  15  U.  8.  App.  577; 
Wheaton  v.  Norton  (January.  1895)  29  U.  8. 
App.  409.  and  (October,  1895)  44  U.  8.  App. 
118,  170. 

In  the  fourth  circuit  the  question  does  not 
appear  to  have  arisen  in  a  patent  case.  But 
where,  upon  a  bill  in  equity  to  restrain  a 
supervisor  of  registration  from  interfering  with 
the  right  to  voie  at  the  election  of  delegates  to 
a  convention  to  revise  the  Constitution  of  the 
state  of  South  Carolina,  the  circuit  court  of  the 
United  States  for  the  district  of  South  Caro- 
lina had,  by  suc<;essive  orders,  granted  and 
continued  a  temporary  injunction,  the  circuit 
court  of  appeals,  upon  appeal  from  these 
orders,  entered  a  decree  not  only  reversing  the 
orders,  but  directing  the  bill  to  be  dismissed; 
the  Chief  Justice  saying:  "Although  the  ap- 
peal is  from  interlocutory  orders,  yet,  as  we 
entertain  no  doubt  that  such  a  bill  cannot  be 
maintained,  we  are  constrained,  in  reversing 
these  orders,  to  remand  the  cause  with  a  direc- 
tion to  dismiss  the  bill."     Green  v.  Mills  (1895) 

25  U.  8.  App.  388.  398  [80  L.  R.  A.  901.  An 
appeal  from  that  decree  was  dismissed  by  tbia 
court,  without  touching  this  question.  169  U. 
8.  651  [40:  298]. 

In  the  sixth  circuit,  on  the  other  hand,  in  a 
case  in  which  the  circuit  court  had  entered  an 
interlocutory  decree  sustaining  the  validity  of 
the  patent,  adjudging  that  there  was  an  in- 
fringement, ordering  an  account  of  damagea 
and  profits,  and  granting  an  injunction,  and 
had  allowed  an  appeal  from  so  much  onljr  of 
that  decree  as  granted  the  injunction,  and  de- 
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Died  an  appeal  from  the  rest  of  the  decree,  the 
circuit  court  of  appeals,  in  an  opinion  delivered 
by  Mr.  Justice  Jackson  (then  circuit  jud^e) 
with  the  concurrence  of  Judge  Taft  and  Judge 
Hammond,  held  that  the  appeal  had  been 
properl}'  restricted  by  the  circuit  court,  and 
that  the  circuit  court  of  appeals  had  no  au- 
thority, upon  this  appeal,  to  hear  and  fully 
determine  the  merits  of  the  case,  but  that  those 
remained,  notwithstanding  the  appeal,  within 
the  jurisdiction  and  control  of  the  circuit  court. 
That  decision  was  made  before  the  second  de- 
cision io  Richmond y,  AODood,  5U.  S.  App.  151, 
523]Hbovecited,*hadbeen  reported,  and  with- 
out reference  to  the  practice  of  courts  of  chan- 
cery elsewhere.  And  it  was  said  in  the  opinion: 
*'It  would  doubtless  have  been  well  if,  in  the 
creation  of  this  court,  the  7th  section  of  the  act 
had  permitted  or  authorized  an  appeal  from 
interlocutory  decrees  sustaining  the  validity  of 
patents  and  adjudging  their  infringement,  so  as 
to  obviate  in  many  cases  the  taking  of  expen- 
sive accounts,  and  the  delays  incident  thereto." 
Columbus  Watch  Co,  v.  Bobbins  {Ocloher.  1892) 
6  U.  S.  App.  275,  281.  A  certificate  thereupon 
made  by  the  circuit  court  of  appeals,  for  the 
purpose  of  obtaining  the  instructions  of  this 
court,  was  dismissed  by  this  court,  with  Mr. 
Justice  Jackson's  concurrence,  because  no 
question  of  law  was  distinctly  certified,  and 
because  the  circuit  court  of  appeals  had  de- 
cided the  case  before  granting  the  certificate. 
US  U.  8.  266  [37:  445]. 

That  decision  was  long  treated  as  settling  the 
practice  in  that  circuit  on  appeals  from  such 
interlocutory  decrees,  and  as  permitting  the 
questions  of  validity  and  in f ringement  to  be  con- 
sidered only  so  far  as  they  anected  the  grant- 
ing 01*  refusal  of  an  injunction.  Blount  v.  So- 
ciHe  Artonpme  (November,  1892)  6  U.  8.  App. 
835;  Colvmbus  Watch  Co.  v.  Bobbins  (October, 
1894)22  U.  S.  App.  601,  634;  Duplex  Pre^^  Co. 
V.  Campbell  Press  Co.  (July.  1895)  87  D.  S. 
App.  250;  Tliompson  v.  NeUon  (November, 
1895)  37  U.  8.  App.  478;  Goshen  Co.  v.  Rissell 
Co.  (December,  1895,  and  February,  1896)  37 
U.  8.  App.  555,  689. 

But,  at  last,  the  circuit  court  of  appeals  of 
the  sixth  circuit,  in  an  able  and  elaborate  opin- 
ion delivered  by  Judge  Lurton,  with  the  con- 
currence of  Judge  Taft  and  Judge  Hammond, 
being  a  majority  of  the  court  which  had  made 
the  decision  in  Columbus  Watch  Co.  v.  liobbins, 
6  U.  8.  App.  275.  above  cited,  expressly  over- 
ruled thatdeciMon,  and  brought  the  practice  in 
that  circuit  into  harmony  with  the  practice  pre- 
vailing in  other  circuits.  Bissell  Co.  v.  Ooshen 
Co.  (March,  1896)  43  U.  8.  App.  47;  Dueber 
Co.  V.  Bobbins  CSUy ,  1896)43  U.  8.  App.  391. 

By  the  practice  in  equity,  as  administered  in 
the  court  of  chancery  and  the  Hou.se  of  Lords  in 
524  {England,  and  in  the  *cnurts  of  chancery 
and  courts  of  error  in  the  stales  of  New  York 
and  New  Jersey,  appeal  slay  from  interlocutory, 
as  well  as  from  final, orders  or  decrees;  and  upon 
an  appeal  from  an  interlocutory  order  or  decree 
the  appellate  court  had  the  power  of  examin- 
ing the  merits  of  the  case,  and  upon  df'ciding 
them  in  favor  of  the  defendant,  dismissing  the 
bill,  and  thus  saving  to  both  parties  the  need- 
less expense  of  a  further  prosecution  of  the 
suit.  Palmer,House of  Lord«*  Practiee.l :  't  Dan- 
lell,  Ch.  Pr.(l8ted.)1491,  1492;  Foryai^v.  Con- 
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rad,  47  U.  8  6  How.  201.  205  [12: 404. 406]:  U 
Oven  V.  Oouverneur,  1  Johns.  Cas.  436,  498, 
499,  507-509  [1  Am.  Dec.  1211;  Bushy.  Lifh 
inuston,  2  Cai.  66.  86  [2  Am.  Dec.  816J:  Nevy 
ark  db  N.  T.  B.  Co.  v.  Newark,  23  N.  J.  Eq. 
515. 

But  under  the  judicial  system  of  the  United 
8tate8,  from  the  beginning  until  the  passage  of 
the  act  of  1891,  establish  in  jb^  circuit  courts  of 
appeals,  appeals  from  the  circuit  courts  of  the 
United  8tates  in  equity  or  in  admiralty,  like 
writs  of  error  at  common  law,  would  lie  only 
after  final  judgment  or  decree;  and  an  order 
or  decree  in  a  patent  cause,  whether  upon  pre- 
liminary application  or  upon  final  hearing, 
granting  an  injunction  and  referrini?  the  cause 
to  a  master  for  an  account  of  profits  and  dam- 
ages wasinterlocutorv  only,  and  not  final,  and 
therefore  not  reviewable  on  appeal  before  the 
final  decree  in  the  cause.  Act  of  September 
24.  1789,  chap.  20.  $§  13.  22  (1  Stat,  at  L.  81, 
84):  act  of  March  8,  1808,  chap.  40  (2  Stat,  at 
L.  244);  U.  8.  Rev.  Stat.  §$  691.  692,  699.  701; 
Forgay  v.  Conrad,  supra;  B'irnard  v.  Gibson^ 
47  U.  8.  7  How.  650  112:  857J;  Uumiston,  ▼. 
Stainthrop.  69  U.  8.  2  Wall.  106  [17:  9051; 
Keystone  Manganese  db  I.  Co.  y.  Martin.  ISi 
U.  8.  91  [33:  2751;  McGourUy  v.  Toledo  db  O. 
C.  B.  Co.  146  U.  S.  536,  545  [36: 1079.  108»>, 
American  Const  Co.  v.  Joeksonville.  T.  dt  tf. 
W  B.Co.  148  U.  8.  872,  378,  879  [37:  486, 4><9], 

The  provision  of  §  7  of  the  act  of  1891,  that 
where  **upon  a  hearing  in  equity"  in  a  cir- 
cuit court  "an  injunction  shall  be  granted  or 
continued  by  an  interlocutory  order  or  decree,* 
in  a  cause  in  which  an  appeal  from  a  final  de- 
cree might  be  taken  to  the  circuit  court  of  ap- 
peals. *'an  appeal  may  be  taken  from  such  in- 
terlocutory order  or  decree  granting  or  contin- 
uing such  injunction"  to  that  court,  authorizea, 
according  *to  its  grammatical  construe-  [£^2I( 
tion  and  actual  meaning,  an  appeal  to  be  taken 
from  the  whole  of  such  interlocutory  order  or 
decree,  and  not  from  that  part  of  it  only  which 
grants  or  continues  an  injunction. 

The  manifest  intent  of  this  provision,  read 
in  the  light  of  the  previous  practice  in  the 
courts  of  the  United  States,  contrasted  with 
the  practice  in  courts  of  equity  of  the  highest 
authority  elsewhere,  appears  to  this  court  to 
have  been,  not  only  to  permit'tbe  defendant  to 
obtain  immediate  relief  from  an  ir junction,  the 
continuance  of  which  throughout  tbeprogrfss 
of  the  cause  might  seriou^iy  affect  his  inter- 
ests, but  also  to  save  both  parties  from  the  ex- 
pense of  further  litigation,  should  the  appellate 
court  be  of  opinion^ that  the  plaintiff  was  not 
entitled  to  an  injunction  because  his  bill  had 
no  equity  to  support  it. 

The  pbw  er  of  the  appellate  court  over  the 
cause,  of  which  it  has  acquired  juiisdictioo  by 
the  appeal  from  the  interlocutory  decree,  is  not 
affecied  by  the  authority  of  the  court  appealed 
from,  recognized  in  the  last  clause  of  Che  sec- 
tion, and  often  e.xercised  by  other  courta  of 
chancery,  to  take  further  proceedings  in  the 
cause,  unless  in  its  discretion  it  orders  them  to 
be  stayed  pending  the  appeal.  Batey  y.  Mc- 
Donald. 109  U.  8.  150,  160.  161  [27:  8*^,  891. 
8921;  Be  Haberman  Mfg.  Co.  147  U.  8.  525  [37: 
266];  Messonnier  v.  Kauman,  8  Johns.  Oh.  6& 

In  each  of  the  cases  now  before  the  courts 
therefore,  the  circuit  court  of  appeals,  upon 
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dering  an  Ht^iuunt.  liad  autborit;  to  conaid 
and  decide  tbe  case  upon  its  meiita,  and  ttaei 
upon  to  rendeT  or  dlnct  ■  Qnal  decree  dUmf: 
Ins  Ibe  bill. 

In  tbe  second  cue.  Hwaa  arfrued,  In  fuppc 
of  tbe  petition  for  a  writ  of  ctriiorari,  tbat  t 
circuit  court.  upoD  leceiTlDK  tbe  mandate 
(be  circuit  court  ol  appeals  direcliDR  a  distn 
aal  ot  Ibe  bill,  eried  in  eulering  ■  fiuBl  deer 
acoordingl;  nilbout  furlber  hearing;  and  tb 
tbe  circuit  court  of  appeals  erred  in  diami^xii 
>D  appeal  from  that  decree.  But  tbe  rule 
■bow  CKUse  did  not  proceed  upon  thnlgrouD 
And  ibe  merits  ot  thecase,  haTing  beenonced 
S:JO]tcriiiinedby*the  appellate  court  m  reve) 
ID!.'  Ibe  ioterlocuEory  decree,  were  not  open 
Teconsi  deration  at  a  later  stage  of  thciaraecae 
eitber  in  that  court  or  In  the  cnurl  below,  j 
.•<a..f<yrd  Fork  d  Tool  Go.  160  U.  S.  247  [i 
414],  and  caaea  there  ciled;  Oretit  Wtttei 
TeUg.  Co.  v.  Bui-nham,  163  U.  S.  889  [40:  991 
Had  tbe  case  been  beard  anew  in  eacb  con 
after  tbe  fliat  mandate,  tbe  only  difference 
tbe  result  would  have  been  an  afflrraance.  1 
flead  of  a  dlamisaal  upon  the  second  appei 
That  difference,  not  affecling  ibe  esienll 
rights  of  the  parties,  ia  do  ground  upon  wbii 
tbla  court  ibould  exercise  its  discretional 
power  of  iuuing  a  writ  of  cerilnrari. 

It  follnwB  that,  in  the  jirtt  cat,  In  accor 
ancc  wirh  the  stipulation  of  the  partiea,  ( 
wit  0f  certiorari  heretofon  granted  it  d\ 
mittal;  and.  in  tht  ueond  earn,  Ott  writ  of  ct 
tioiari  in  denied, 

JudgmeDia  accord  Inglj. 


Jb  parte  ISRAEL  C.  EOLLOCE,  Fetitioni 

(See  B.  C  Beporter^  ed.  Ba>-e88.) 

(HtomargaTine  lait    talid—primary   <^eet 


L  BequtrlDS  retail  dealet*  U  oieomargarina 
pDt  It  up  In  packajtea  marked  and  branded 
the  Commiaaloner  of  Internal  Revenue,  wl 
the  approvaJ  ot  the  Seotetar;  ol  the  Treoaui 
ahalt  prvscrltm.  does  not  ooaailtute  a  delen 
tlon  of  power  to  those  olBoeia  to  determli 
what  aoca  shall  be  criminal,  but  the  act  of  Co 
arnaa  or  Aunuat  t,  IB88.  auffloientlf  deflaea  t: 
offense  b;  requiring  tbe  packar^  to  tM  Aarki 
■□d  braoded.  prohlhlting  tbe  sale  of  packud 
tbat  are  not.  and  pre«crlbins  the  punlsbmenc  f 
aalee  In  violation  of  Its  provisiooa.  learlns  tl 
mere  description  of  panlcular  marks,  alami 
■Dd  brands  lo  IM  deteriDlned  by  those  offloera. 

1.  The  olenmamarlneleglalailoodoee  not  differ 
character  from  the  loteroal  reveoue  taws  oo 
Mined  Id  U.  &.  Rev.  Btat.  M  3313.  SBBS.  3US.  U 
eta.  but  the  primary  olijeotln  both  li  tbesam 
namely,  to.  secure  rerenue  br  Internal  taxatli 
and  to  prevent  fraud  In  the  oollection  ot  sai 
rtvrnue.  catfaer  than  the  proleotlOD  of  purohi 

[No.B.OriglDaI.] 

Argued  Januatu  tS,  1S97.    Dtaitd  Marek 

1897. 
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ON  THE  PETITION  of  Israel  C.  Kollock 
slleeinjjihnt  be  was  unlawfully  deprived 
of  his  liberty  on  conrictiou  and  sentence  to 
fine  and  imprisonment  for  Tiolalion  of  (he  act 
of  Aui;ust3,  1886, in  repard  looleoniiirgariQe, 
and  graying  for  a  writ  of  habeas  corpus.      Writ 

bee  same  case  below,  25  Waah.  L.  Rep.  41. 

Biatcment  by  Mr.  Chief  Justice  Fuller: 

Kollock  was  indicted  Id  tbe  supreme  court 
of  tbe  District  of  Columbia  for  tbe  violatioDot 
the  6ih  section  of  tbe  act  of  Congress  approved 
Aueust  3,  1BB6  (24  SiaL  at  L.  2W.  cbap  840), 
eutilled  "An  Act  Definini;  Butter,  also  Im- 
posing B  Tax  upon  and  Regulating  the  Manu- 
facture, Sale,  Importation,  and  Giportatiun  of 
Oleomargarine."  and  also  forcnrrjingon  in  tbe 
District  the  business  of  a  retail  dealer  in  oleo- 
margarine without  having  pnid  tbe  special  us 
tbeteon.  He  was  arraigned,  tried.  *and  [S2T 
convicted  on  each  Indlclment  and  was  sen- 
tented  10  fine  and  imprisonment  on  ibe  first, 
and  to  fine  on  tbe  second,  with  costs  on  both, 
and  to  stand  [»mmltted  lurlber  in  default  of 
payment. 

t)ecember  14, 1896,  be  was  commuted  lo  the 
custody  of  tbe  United  Stales  marshal  of  the 
District  of  Columbia,  and  on  tbe  same  day 
Sled  bis  petition  in  this  court  alleging  that  he 
was  deprived  of  his  liberiy  anlawfully.  in  that 
the  law  under  which  he  was  convicted  la  lit 
violation  of  the  Constitution  and  laws  of  the 
United  States,  for  tbe  reason  tbat  "it  is  not 
within  the  power  of  Ibe  Congress  of  the  United 
Stales  under  ihe  Conslitution  of  the  United 
Btatea  to  delegate  lo  Ihe  Commissioner  of  In- 
lernat  ReTenucor  theSecretary  of  tbe  Treasury 
of  tbe  United  Slates,  or  any  other  persoDf 
autbority  or  power  to  determine  what  acts 
shall  be  criminal,  and  tbe  said  act  of  Comtreai 
aforesaid  does  not  sufficiently  define,  or  define 
at  ell,  what  acts  done  or  omitted  to  be  done 
within  the  supposed  purview  of  the  said  act 
shall  constituie  an  offense  or  offenses  against 
tbe  United  Stales;"  and  praying  for  a  writ  ot 
habMS  corpus. 

Leave  was  given  to  file  the  petlllon  and  a 
lule  tosbow  cante  was  entered  thereon,  peti- 
tioner being  admitted  lo  bail,  to  which  tbe 
msTsbal  made  'retutn  that  be  held  petitioner 
pursuant  to  tbe  Judgment  and  sentence  of  tbe 
supreme  court  ot  Ibe  District  of  Columbia, 
until  he  was  released  from  custody  on  giving 
ball  in  compliance  with  Ihe  order  of  thiscoort. 
It  appeared  that  Eollock  bad  appealed  lo  tba 
court  of  appeals  of  tbe  District  of  Columbia, 
which  aflirmed  the  JudgmeoU  below  <as  Wuh. 
L.  Rep.  41)  In  accordance  with  tbe  dAlslon  ot 
tbat  court  in  PralAtr  v.  United  StaKt,  24  Waab. 
L.  Rep.  895. 

Tbe  act  of  Congren  in  iiaestlon  consist*  ot 
twenty-one  sections:  Bectlons  1  and  2  deODe 
butter  and  oleomargarine;  JS  S  imposes  special 

. _L.l...l-    J  — l—j^    jqJ 
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lufac- 
._,, , with- 
it  payment  of  *taxes;  and  g  S,  tbe  duty  [528 
of  Ibe  manufacturer  as  to  notice,  etc,  kMplog 
books,  etc.,  add  conduct  ot  buslneas. 
Section  6  Is  as  follows: 
"Tbat  aU  oleomargarine  abaU  be  packed  by 
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the  manufacturer  thereof  io  flrkius,  tubs,  or 
other  wooden  packa^ces  not  before  used  for 
that  purpose,  each  contaioiD/i^  not  less  than  10 
pounds,  and  marked,  stamped,  and  branded 
as  the  Commissioner  of  Internal  Revenue,with 
the  approval  of  the  Secretary  of  the  Treasury, 
shall  prescribe;  and  all  sales  made  by  manu- 
facturers of  oleomargarine,  and  wholesale 
dealers  in  oleomargarine  shall  be  in  original 
stamped  packages.  Retail  dealers  in  oleo- 
margarine must  sell  only  from  original  stamped 
packages, in  quantities  not  exceeding  10  pounds, 
and  shall  pack  the  oleomargarine  sold  by  them 
in  suitable  wooden  or  paper  packages,  which 
shall  be  marked  and  branded  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe. Every  person  who  knowingly  sells  or 
offers  for  sale,  or  delivers  or  offers  to  deliver, 
any  oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages  as  above  de- 
scribed, or  who  packs  in  any  package  any 
oleomargarine  in  any  manner  contrary  to  law, 
or  who  falsely  brands  any  package  or  affixes  a 
stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law,  shall  be  fined 
for  each  offense  not  more  than  $1,000  and  be 
imorisoned  not  more  than  two  years." 

Section  7  provides  that  every  manufacturer 
shall  affix  a  label  on  each  package  manufac- 
tured under  penalty;  §  8,  for  a  tax  on  the 
manufacture  to  be  represented  by  coupon 
stamps,  the  requirements  of  law  as  to  stamps 
relating  to  tobacco  and  snuff  being  made 
applicable;  §  9,  for  the  assessment  of  taxes  on 
oleomargarine  sold  without  using  stamps;  §  10, 
for  an  additional  tax  on  imported  oleomar- 
garine; §  11,  a  penalty  for  purchasing  or  receiv- 
ing for  sale  any  oleomargarine  not  Branded  or 
stamped  according  to  law;  g  12,  a  penalty  for 
purchasing  or  receiving  for  sale  any  oleomar- 
garine from  any  manufacturer  who  has  not 
paid  the  special  tax;  §18,  for  the  destruction 
£»20]  of  stamps  on  ^stamped  packages  when 
emoty:  and  §  14,  for  a  chemist  and  microscopist 
in  the  office  of  the  Commissioner,  etc.,  and  the 
Commissioner  is  authorized  to  decide  what 
substances,  etc.,  submitted  to  inspection  ip 
contested  cases  shall  be  taxed  under  tiie  act 

Section  15  is  as  follows: 

'*That  all  packages  of  oleomargarine  subject 
to  tax  under  this  act  that  shall  be  found  with- 
out stamps  or  marks  as  herein  provided,  and 
all  oleomargarine  intended  for  human  con- 
sumption which  contains  ingredients  adjudged, 
as  hereinbefore  provided,  to  be  deleterious  to 
the  public  health,  shall  be  forfeited  to  the 
United  States.  Any  person  who  shall  wilfully 
remove  or  deface  the  stamps,  marks,  or  brands 
on  packages  containing  oleomargarine  taxed 
as  provided  herein  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  bv  a  fine  of  not 
less  than  $1C0  nor  more  than  $2,000,  and  l\y 
imprisonment  for  not  less  than  thirty  days  nor 
more  than  six  months." 

Section  16  provides  for  the  exportation  of 
oleomargarine;  and  §  17  imposes  a  penalty  for 
fraud  by  the  manufacturer  in  relation  to  the 
tax. 

Section  18  is  as  follows: 

"That  if  anv  manufacturer  of  oleomargarine, 
any  dealer  therein,  or  any  importer  or  ex- 
porter thereof,  shall  knowingly  or  wilfully 
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omit,  neglect,  or  refuse  to  do,  or  cause  to  be 
done,  any  of  the  things  required  bv  law  in  the 
carrving  on  or  conducting  of  his  business,  or 
shall  do  anything  by  this  act  prohibited,  if 
there  be  no  specitic  penalty  or  punishment  Im- 
posed by  any  other  section  of  this  act  for  the 
neglecting,  omitting,  or  refusing  to  do.  or  for 
the  doing  or  causin^c  to  be  done,  the  thing  re- 
quired or  prohibited,  he  shall  pay  a  penalty 
pf  $1,000;  and  if  the  person  so  offending  be 
the  manufacturer  of  or  a  wholesale  dealer  in 
oleomargarine,  all  the  oleomargarine  owned 
by  him,  or  in  which  he  has  any  interest 
as  owner,  shall  be  forfeited  to  the  United 
States." 

Section  19  provides  for  the  recovery  of 
fines,  etc. 

Sections  20  and  21  read: 

*"  Sec.  20.  That  the  Commissioner  of  [530 
Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  mav  make  all  needful 
regulations  for  the  carrying  into  effect  of  this 
act. 

"Sec.  21.  That  this  act  shall  go  into  effect 
on  the  ninetieth  day  after  its  passage;  and  all 
wooden  packazes  containing  10  or  more 
pounds  of  oleomargarine  found  on  the  premises 
of  any  dealer  on  or  after  the  ninetieth  day  sue 
ceeding  the  date  of  the  passage  of  this  act  shall 
be  deemed  to  be  taxable  under  §  8  of  this  act. 
and  shall  be  taxed,  and  shall  have  affixed 
thereto  the  stamps,  marks,  and  brands  required 
by  this  act,  or  by  regulations  made  pursuant 
to  this  act;  and  for  the  purposes  of  securing 
the  affixing  of  the  stamps,  marks,  and  brands 
required  by  this  act,  the  oleomargarine  shall  be 
regarded  as  having  been  manufactured  and 
sold,  or  removed  from  the  manufactory  for 
consumption  or  use,  on  or  after  the  day  this 
act  takes  effect;  and  such  stock  on  hand  at  the 
time  of  the  taking  effect  of  this  act  may  be 
stamped,  marked,  and  branded  under  special 
regulations  of  the  Commissioner  of  Internal 
Revenue,  approved  by  the  Secretary  of  the 
Treasury;  and  the  Commissioner  of  Internal 
Revenue  may  authorize  the  holder  of  such 
packages  to  mark  and  brand  the  same  and  io 
affix  thereto  the  proper  tax-paid  stamps." 

The  first  indictment  against  Kollock  set 
forth  that  pursuant  to  the  aulhoritv  conferred 
on  the  Commissioner  of  Internal  Revenue  by 
the  6th  section  of  the  act  of  August  2,  18»1 
"the  said  Commi<«sioner,  with  the  approval  of 
the  Secretary  of  the  Treasury,  did,  on  the  12tb 
day  of  March,  in  the  year  of  our  Lord  one 
thousand,  eight  hundred,  and  ninety  oue,  pre- 
scribe certain  regulations,  in  substance  and  to 
the  effect,  among  other  things,  that  the  wooden 
or  paper  packages  in  wtiich  retail  dealers  in 
oleomargarine  were  required  by  said  act  of 
Congress  to  pack  the  oleomargarine  sold  by 
them,  such  retail  dealers,  should  have  printed 
or  branded  upon  them  in  the  case  of  each  sale 
the  name  and  address  of  the  retail  dealer  n«ak- 
ing  the  same;  likewise  the  words  'pound'  and 
'oleomargarine'  in  letters  not  less  than  i  of  1 
inch  square,  and  likewise  a  figure  or  figures 
of  the  same  size  indicating  (in  connection  with 
said  words  'pound*  and  'oleomargarine')  the 
^quantity  of  oleomargarine  so  sold,  writ-[^31 
ten.  printed,  or  branded  on  such  wooden  or  pa- 
per packages  and  placed  before  the  said  word 
'pound,'  and  that  the  said  words  'oleomar- 
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^riDe'  and  'poimd'  so  required  to  be  printed 
or  branded  on  such  pflckages  as  aforesaid  in 
the  case  of  each  sale  as  aforesaid  and  tbe  said 
figure  or  figures  so  indicative  of  quantity  as 
aforesaid  in  tbe  case  of  each  sale  as  aforesaid 
and  flo  required  to  be  \17ritten,  printed,  or 
branded  on  such  packages  as  aforesaid  should 
be  so  placed  thereon  as  to  be  plainly  visible  to 
the  purchaser  at  the  tinae  of  the  delivery  to 
him,  such  purchaser,  by  such  retail  dealers  of 
the  oleomargarine  sold  to  such  purchaser  by 
them,  such  retail  dealers." 

And  thus  continued: 

"That  on  the  fourteenth  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-six,  and  at  the  District  afore- 
said, one  Israel  C.  Kollock,  late  of  the  District 
aforesaid,  being  then  and  there  engaged  in 
business  as  a  retail  dealer  in  oleomargarine  at 
a  store  of  him,  the  said  Israel  C.  Kollock,  situ- 
ated on  Fourth  street  southeast,  in  tbe  city  of 
Washington,  in  tbe  said  District,  did  then  and 
there  and  at  said  store  knowingly  sell  and  de- 
liver to  a  certain  Florence  Davis  ^of  1  pound 
of  oleomargarine  as  and  for  butter,  which  said 
i  of  1  pound  of  oleomargarine  was  not  then 
and  there  and  at  the  time  of  such  sale  and  de- 
livery thereof  packed  in  a  new  wooden  or 
paper  package  having  then  and  there  printed 
or  branded  thereon  the  name  and  address  of 
him,  tbe  said  Israel  C.  Kollock,  in  letters  i  of 
1  inch  square  and  the  words  *pound'  and  'oleo- 
margarine' in  letters  of  like  size  and  a  figure 
or  tigures  of  like  size  written,  printed,  ot 
branded  thereon  indicative  (in  connection  with 
said  words  'pound'  and  'oleomargarine*)  of 
the  quantity  of  oleomargarine  so  sold  and  de- 
livered to  her,  the  said  Florence  Davis,  as 
aforesaid,  and  which  said  I  of  1  pound  of  oleo- 
margarine at  the  time  it  was  so  knowingly  sold 
and  delivered  to  her.  the  said  Florence  Davis, 
as  aforesaid,  by  him,  the  said  Israel  C.  Kol- 
lock, as  aforesaid,  was  then  and  there  and  at  the 
time  of  the  sale  and  delivery  thereof  as  afore- 
said packed  in  a  paper  package  upon  which 
^32]  there  had  not*been  printed,  branded,  or 
written  any  or  either  of  the  marks  and  char- 
acters aforesaid  so  required  by  the  said  regula- 
tions to  be  placed  thereon  as  aforesaid,  as  he, 
the  said  Israel  C.  Kollock,  then  and  \JieTe  well 
knew,  against  the  form  of  the  statute,  etc., 
etc." 


^  Messn.  Jeremiah  M.  WUsoitand  Henry 
E*  DaTia  for  petitioner. 

Mr.  Holmes  Conrad*  Solicitor  General, 
for  respondent 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  terms  of  the  act,  manufacturers  of 
oleomargarine  are  required  to  pack  it  in  wooden 
packages  "marked,  stamped,  and  branded  as 
the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury, 
shall  prescribe;"  and  all  sales  bv  manufacturers 
and  wholesale  dealers  must  be  in  "original 
•tamped  packages." 

Retail  dealers  are  required  to  "pack  the  oleo- 
margarine sold  by  them  in  suitable  wodden  or 
gaper  packages,  which  shall  be  marked  and 
randed  as  the  Commissioner  of  Internal  Rev- 
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enue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  prescribe." 

And  fine  and  imprisonment  are  denounced 
on  * 'every  person  who  knowingly  sells  or  of- 
fers for  sale,  or  delivers  or  often  to  deliver, 
any  oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages  as  abov^  de- 
scribed, or  who  packs  in  any  package  any 
oleomargarine  in  any  manner  contrary  to  law, 
or  who  falsely  brands  any  package  or  affixes 
a  stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law." 

Kollock  was  convicted,  as  a  retail  dealer  in 
oleomargarine,  of  knowingly  selling  and  de- 
livering i  pound  of  that  commodity,  which 
was  not  packed  in  a  wooden  or  paper  package 
bearing  thereon  anv  or  either  of  the  marks  or 
characters  provided  for  by  the  regulations  and 
set  forth  in  the  indictment.  *It  Is  con-  [533 
ceded  that  the  stamps,  marks,  and  brands  were 
prescribed  by  the  regulations,  and  it  is  not  de- 
nied that  Kollock  had  the  knowledge,  or  the 
means  of  knowledge,  of  such  stamps,  marks, 
and  brands.  But  it  is  argued  that  the  statute 
is  invalid  because  it  "does  not  define  what  act 
done  or  omitted  to  be  done  shall  constitute  a 
criminal  offense,"  and  delegates  the  power  "to 
determine  what  acts  shall  be  criminal"  by 
leaving  the  stamps,  marks,  and  brands  to  be 
defined  by  the  Commissioner. 

We  agree  that  the  courts  of  the  United  States, 
in  determining  what  constitutes  an  offense 
against  the  United  States,  must  resort  to  the 
statutes  of  the  United  States,  enacted  in  pur- 
suance of  the  Constitution.  But  here  the  law 
required  the  packages  to  be  marked  and 
branded:  prohibited  the  sale  of  packages  that 
were  not;  and  prescribed  tbe  punishment  for 
sales  in  violation  of  its  provisions;  while  the 
regulations  simply  described  the  particular 
marks,  stamps,  and  brands  to  be  used.  The 
criminal  offense  is  full^  and  completely  defined 
by  the  act  and  the  designation  by  the  'Commia- 
sioner  of  the  particular  marks  and  brands  to 
be  used  was  a  mere  matter  of  detail.  The 
regulation  was  in  execution  of,  or  supplemen- 
tary to,  but  not  in  conflict  with,  the  law  itself, 
and  was  specifically  authorized  thereby  in  ef- 
fectuation of  the  legislation  which  created  the 
ofifense.  We  think  the  act  not  open  to  the  ob- 
jection urg^,  and  that  it  Is  disposed  of  by 
grevious  decisions.  United  States  v.  Bailey ^ 
I  U.  8.  9  Pet.  288  [9:  118];  United  8tate$  r. 
Baton,  144  U.  S.  677  [86:  5911;  Oaha  t.  United 
States,  152  U.  S.  211  [88:  415]. 

In  the  last  case  Caha  had  been  convicted  of 
perjury,  under  U.  8.  Rev.  Stat,  g  6892.  in  a 
contest  in  a  local  land  office  in  respect  of  the 
validity  of  a  homestead  entry,  the  oath  having 
been  administered  by  one  of  the  land  officers 
before  whom  the  contest  had  been  carried  on. 
It  was  contended  that  the  indictment  allied 
no  offense,  because  the  statute  made  no  pro- 
vision for  such  a  contest  before  those  officers, 
and  therefore  it  could  not  be  said  that  the  oath 
was  taken  in  a  "case  in  which  a  law  of  tbe 
United  States  authorized  an  oath  to  be  admin- 
istered." 

But  it  was  held  by  this  court.  In  view  of  tbe 
general  grant  *of  authority  to  the  land  de-r584 
partment,  to  prescribe  appropriate  regulationt' 
for  the  disposition  of  the  public  lands;  the  rules 
and  regulationt  prescribed  by  that  department 
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for  coDtests  in  all  cases  of  such  dispositioo,  Id- 
cludiDg  homestead  entries;  and  the  frequent 
recognition  by  acts  of  Congress  of  contests  in 
respect  to  that  class  of  entries,  that  the  local 
land  officers  in  hearing  and  deciding  upon  a 
contest  as  to  a  homestead  entry  constituted 
a  competent  tribunal,  and  the  contest  so  pend- 
ing before  them  was  a  case  in  which  the  laws 
of  the  United  States  authorized  an  oath  to  be 
administered. 

As  bearing  oo  the  case  in  hand,  we  cannot 
do  better  than  to  quote  at  length  from  Mr.  Jus- 
tice Brewer,  delivering  the  opinion,  as  follows: 

"This  is  not  a  case  in  wbich  the  yiolation  of 
•  mere  regulation  of  a  department  is  adjudged 


•  crime.     United  States  v.  Bailey,  34 


PeU  238  [9: 118],  is  in  point.  There  was  an 
act  of  Congress  making  false  testimony  In  sup- 
port of  a  claim  against  the  United  States  per- 
jury, and  the  defendant  in  that  case  was  in- 
dicted for  making  *a  false  affidavit  before  a 
justice  of  the  peace  of  the  commonwealth  of 
Kentucky  in  support  of  a  claim  against  the 
United  States.  It  was  contended  that  the  jus- 
tice of  the  peace,  an  officer  of  the  state,  had 
no  authority  under  the  acts  of  Congress  to  ad- 
minister oaths,  and  that,  therefore,  perjury 
could  not  be  laid  in  respect  to  a  false  affidavit 
before  such  officer.  It  appeared,  however.that 
the  Secretary  of  the  Treasury  bad  established 
as  a  regulation  for  the  government  of  his  de- 
partment and  its  officers  ib  their  action  upon 
claims,  that  affidavits  taken  before  any  justice 
of  the  peace  of  any  of  the  states  should  be 
received  and  considered  in  support  of  such 
claims.  And  upon  this  the  conviction  of  per- 
jury was  sustained,  Mr.  Justice  McLean  alone 
dissenting.  It  was  held  that  the  Secretary  had 
power  to  establish  the  regulation,  and  that  the 
effect  of  it  was  to  make  the  false  affidavit  be- 
fore the  justice  of  the  peace  perjury  within 
the  scope  of  the  statute,  and  this  notwith- 
standing the  fact  that  such  justice  of  the  peace 
was  not  an  officer  of  the  United  States.  Much 
stronger  is  the  case  at  bar,  for  the  tribunal  was 
composed  of  officers  of  the  government  of 
535]  the  United  States;  it  was  created  *by  the 
Land  Department  in  pursuance  of  express 
authority  from  the  acts  of  Congress.  This 
perjury  was  not  merely  a  wrone  a^inst  that 
tribunal  or  a  violation  of  its  rules  or  require- 
ments; the  tribunal  and  the  contest  only  fur- 
nished the  opportunity  and  the  occasion  for 
the  crime,  which  was  a  crime  defined  in  and 
denounced  by  the  statute.  Nor  is  there  any- 
tiling  in  the  case  of  United  State$  v.  Eaton, 
144  U.S.  677, 688  [36: 591,594],  conflicting  with 
the  views  herein  expressed.  In  that  case  the 
wrong  was  in  the  violation  of  a  duty  imposed 
only  by  a  regulation  of  the  Treasury  Depart- 
ment. There  was  an  act  entitled  '  An  Act  De- 
fining Butter;  also  Imposing  a  Tax  upon  and 
Regulating  the  Manufacture,  Sale,  Importa- 
tion, and  Exportation  of  Oleomargarine.' 
which  contained  several  sections  forbidding 
particular  acta,  and  imposing  penalties  for  vio- 
lation thereof.  And  in  addition  there  was  a 
general  provision  in  §  18  that  Mf  a  party 
shall  knowingly  or  wilfully,  omit,  neglect,  or 
refuse  to  do,  or  cause  to  l>e  done,  any  of  the 
things  required  by  law  in  the  carrying  on  or 
conducting  of  his  business,  or  shall  do  any- 
thing by  this  act  prohibited,  ...  he  shall  pay 
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a  penalty,'  etc.    There  was  authority  given  to 
the  Commissioner  of  Internal  Revenue  to  make 
all  needful  legulations  for  carrying  into  effect 
the  act.     In  pursuance  of  that  authority  tbe 
Commissioner  required  the  keeping  of  a  book 
in  a  certain  form.and  the  making  of  a  monthly 
return— matters  which  were   in  no  way  re- 
ferred to  in  the  various  sections  of  tbe  statute 
prescribing  the  duties  resting  upon  the  manu- 
facturer or  dealer  in  oleomargarine,  although 
subsequently  to  this  statute,  and  subsequently 
to  the  offense  complained  of,  and  on  October  1, 
1890,   Congress   passed  an    act,  by   ^41    of 
wbich  wholesale  dealers  in  oleomargarine  were 
required  to  keep  such  books  and  render  such 
returns  in    relation    thereto  as  the  Commis- 
sioner of  Internal  Revenue  should  require.    It 
was  held  by  this  court  that  the  regulation  pre- 
scribed bv  tbe  Commissioner  of  Internal  Rev- 
enue, under  that  general  grant  of  authority, 
was  not  sufficient  to  subject  one  violating  it 
to  punishment  under  §  18.     It  was  said   by 
Mr.  Justice  Blatcbford,  speaking  for  the  court: 
'  It  is  necessary  that  a  sufficient  statutory  aa- 
thority  should  exist  for  ^declaring  any  actr53G 
or  omission  a  criminal  offense;  and  we  do  not 
think  that  tbe  statutory  authority  in  tbe  pres- 
ent case  is  sufficient.    If  Congress  intended  to 
make  it  an  offense  for  wholesale  dealers  in 
oleomargarine  to  omit  to  keep  books  and  ren- 
der returns  as  required  by  regulations  to   be 
made  by  the  Commissioner  of  Internal  Rev- 
enue, it  would  have  done  so  distinctly ,-iii  con- 
nection with  an  enactment  such  as  that  attove 
recited,  made  in  g  41  of  the  act  of  October  1, 
1890.     Regulations  prescribed    by  the  Presi- 
dent and  by  the  heads  of  departments,  under 
authority  granted  by  Congress,  mav  be  regu- 
lations prescribed   by  law,  so  as  lawfully  to 
support  acts  done   under   them    and    in   ac- 
cordance with  them,  and  may  thus  have,  in  a 
proper  sense,  the  force  of  law;  but  it  does  not 
follow  that  a  thing  required  by  them  is  a  thing 
so  required  by  law  as  to  make  the  neglect  to 
do  the  ihing  a  criminal  offense  in  a  citizen, 
where  a  statute  does  not  distinctly  make  tbe 
neglect  in  question  a  criminal  offense.'    This, 
it  will  be  observed,  is  very  different  from   tbe 
case  at  bar.  where  no  violation  is  charged  of 
any  regulation  made  by  the  department.     All 
that  can  be  said  is  that  a  place  and  an  occa- 
sion and  an  opportunity  weie  provided  by  tbe 
regulations  of  the  department,  at  which  the  de- 
fendant committed   the  crime  of  perjury  io 
violation  of  §  5892.     We  have  no  doubt  that 
false  swearing  in  a  land  contest  before   tbe 
local  land  office  in  respect  to  a  homestead  entry 
is  perjury  within  the  scope  of  said  section." 

The  act  before  us  is  on  its  face  an  act  for 
levying  taxes,  and  although  it  may  operate  in 
so  doing  to  prevent  deception  in  the  sale  of 
oleomargarine  as  and  for  butter,  its  primary 
object  must  be  assumed  to  be  the  raising  of 
revenue.  And,  considered  as  a  revenue  act. 
the  designation  of  the  stamps,  marks,  and 
Ivands  is  merely  in  the  discharge  of  an  admin- 
istrative function  and  falls  wiUiin  the  numer- 
ous instances  of  regulations  needful  to  tbe 
operation  of  the  machinery  of  particular  lawa, 
authority  to  make  which  has  always  been  recog- 
'  nized  as  within  the  competency  of  the  leglala- 
tive  power  to  confer.  United  Statety,  difmonds, 
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100  U.  S.  18  [25:  528];  Smith  v.  Whitney,  116 
U.  S.  Ibl  £20:  6051;  Wayman  ▼.  Southard,  28 
U.  8.  10  Wheat.  42  [6:  262]. 

We  coDcur  with  the  court  of  appeals  that 
this  provisioD  does  not  differ  in  principle  from 
those  of  the  iDterDal  revenue  laws,  which  di- 
rect the  Commissioner  of  Internal  Revenue  to 
prepare  suitable  stamps  to  be  used  on  pack- 
ages of  cigars,  tobacco,  and  spirits;  to  change 
siicb  stamps  when  deemed  expedient;  and  to 
devise  and  regulate  the  means  for  affixing 
them.  Rev.  Stat.  §§  3312,  8895.  3445,  8446,  etc. 

By  §  3446,  the  Secretary  and  the  Com  mis 
sioner  were  empowered  to  alter  or  renew  or 
change  tbe  form,  style,  and  device  *'of  an^ 
stamp,  mark,  or  label  used  under  any  proti- 
sion  of  tbe  laws  relating  to  distilled  spirits,  to- 
bacco, snuff,  and  cigars,  when  in  tbeir  judg- 
ment necessary  for  the  collection  of  revenue 
tax  or  the  prevention  or  detection  of  frauds 
tbereon;  and  may  make  and  publish  such  reg- 
ulations for  the  use  of  such  mark,  stamp,  or 
label  as  they  fnd  requisite;"  and  by  tbe  act  of 
March  1.  1879  (20  Stat,  at  L.  327,  chap.  125, 
^  18),  the  section  was  amended  so  as  to  pro- 
vide I  bat  tbe  Commissioner,  with  tbe  approval 
of  the  Secretary,  might  ''establish  and,  from 
time  to  time,  after,  or  change  the  form,  style, 
character,  material,  and  device  of  anv  stamp, 
mark,  or  label  used  under  any  provisions  of 
the  laws  relating  to  internal  revenue."  Tbe 
oleomargarine  le^slatioo  does  not  differ  in 
character  from  this,  and  the  object  is  the  same 
in  both,  namely,  to  secure  revenue  by  internal 
taxation  and  to  prevent  fraud  in  the  collection 
of  such  revenue.  Protection  to  purchasers  in 
respect  of  getting  the  real  and  not  a  spurious 
article  cannot  be  held  to  be  the  primary  object 
in  either  Instance,  and  the  identification  of 
dealer,  substance,  quantity,  etc.,  by  marking, 
and  branding  must  be  regarded  as  means  to 
effectuate  the  objecta  of  Uie  act  in  respect  of 
revenue. 

And  we  are  of  opinion  that  leaving  the 
matter  of  designating  tbe  marks,  brands,  and 
stamps  to  tbe  Commissioner,  with  the  approval 
of  tbe  Secretary,  involved  no  unconstitutional 
delegation  of  power. 

Writ  denied. 


538]  ♦^  parte  SAMUEL  J.  McCAULLY, 

Petitioner, 

Ex  parte  WILLIAM  O.  LUSBY,  Petitioner. 

[Nos.  8,  10,  Original.] 
(See  8.  C.  Beporter*8  ed.  6fl8.) 

Meesn.  Jeremiah  M.  Wilson  and  Henry 
E.  Davis  for  petitioners. 

Mr.  Holmes  Conrad*  Solicitor  Qeneral, 
for  respondent. 

The  Chief  Jubtiob:  These  are  petitions  for 
habeas  corpus  to  discharge  petitioners  from 
confinement  on  convictions  under  the  oleomar- 
|i:arine  law  on  the  ground  of  tbe  unconstitu- 
tionality of  that  enactment.  So  far  as  that 
question  is  concerned,  it  is  conceded  that  the 
records  are  substantially  the  same  as  the  record 
in  Bx  parte  Kollock,  just  decided  [anU.  818], 
and  the  applications  must  be  disi>08ed  of  in  the 
Moie  way. 

WHti  denied, 

IM  U.S. 


LEANDER  J.  McCORMICK,  Pff*  in  Err., 

V. 

MARKET  NATIONAL  BANK  of  Chicago, 

Dft.  in  Err. 

(See  8.  0.  Reporter's  ed.  88S-668.) 

Juriedietion  of  thie  court — feoM  by  national 
bank,  wTien  invalid — notice — amount  qf  re- 
covery. 

1.  This  court  haji  Jurtodiotlon  to  review  a  judg- 
ment of  the  highest  court  of  a  state  against  the 
validity  of  a  lease  made  by  a  national  banking 
association  which  has  made  aim  flied  its  articles 
of  association  and  organization  certificate,  but 
is  not  yet  authorized  to  transact  business  except 
such  as  is  incidental  and  preliminary  to  its  or- 
ganization, when  the  lessor  specially  set  up  and 
claimed  a  rigbt  to  recover  on  the  lease  under  U. 
8.  Rev.  Rtat.  f  6196.  on  the  grounds  that  it  was 
within  said  exception  as  to  business,  in  said  stat- 
ute, and  that  the  bank  bad  power  under  the  stat- 
ute to  make  tbe  lease. 

2.  A  lease  by  a  national  banking  association  after 
it  has  made  and  filed  its  articles  of  association  and 
organization  certificate  witb  the  Comptroller  of 
tbe  Currency,  but  before  it  has  receiyed  from  him 
a  certificate  authorizing  it  to  do  business,  made 
for  a  term  of  five  years,  determinable  at  the  end 
of  any  year  by  either  party,  of  an  office  to  be  oc- 
cupied for  banking  busineee,  is  within  tbe  pro- 
hibition of  V.  8.  Rev.  8tat.  f  5186,  which  prohib- 
its the  traneaotion  of  any  business  ^^ezcept  such 
as  is  incidental  and  necessarily  preliminary  to  its 
organization."  until  authorized  by  the  Comptrol- 
ler to  commence  business, 

8.  A  person  dealing  witb  a  corporation  which  is 
formed  under  general  laws  by  tbe  recording  or 
filmg  in  a  public  office  of  the  required  articles  of 
association  and  certificate  is  bound  to  take  no- 
tice of  the  documents  recorded  or  filed,  upon 
which,  as  authorized  and  controlled  by  the  gen- 
eral laws,  depend  tbe  existence  of  the  corpora- 
tion, tbe  extent  of  its  corporate  powers,  and  its 
capacity  to  act  as  a  corporation. 

4.  A  lease  made  by  a  corporation  contrary  to  Che 
express  prohibition  of  a  statute'is  void,  and  can- 
not be  made  good  by  estoppel  so  as  to  support  an 
action  to  recover  anything  t)eyond  the  value  of 
what  the  corporation  actually  received  and  en- 
joyed. 

[No.  554.] 

Submitted  December  7, 1896.    Bedded  March  1, 

1897. 

WRIT  OF  ERROR  to  the  Supreme  Court  of 
the  State  of  Illinois  to  review  a  judgment 
afiarming  a  judgment  of  the  State  Appellate 
Court  which  affirmed  a  Judgment  of  the  Su- 
perior Court  of  Cook  County,  Illinois,  in  faYor 
of  the  plaintiff,  Leander  J.  McCormick, 
against  the  Market  National  Bank  of  Chicago, 

Non.— .^  to  juri9diction  of  UnUed  Statee  Su- 
preme Court  dependent  on  amount;  inUreet  added 
to  give  iwiadietion:  how  value  of  thing  demanded 
may  beehoum;  what  eaeee  reviewable  without  rtgard 
to  turn  in  oontfoverty,— see  note  to  Gordon  y.  Ogden, 
7:602. 

Am  to  ennstructitm  of  grand  to  corporationM;  tor-' 
poraXione  have  only  powere  granted  or  thote  neers- 
snru  to  carry  into  effect  powere  granted:  can  act  only 
in  the  mode  prescribed  by  the  law  creating,  see  notes 
to  Charles  Biver  Bridge  v.  Warren  Bridge,  0: 778, 
and  Beatj  v.  Knowler,  7:  aUL 
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for  the  amoont  of  rent  due  upoD  a  lease  from 
the  plaintiff  to  the  defendant.     Affirmed, 

See  same  case  below,  61  IlL  App.  88,  162 
m.  100. 

Statement  by  Mr.  Justice  Oray: 

This  was  an  action  brought  July  17,  1895. 
by  McCormick  against  the  Market  National 
Bank  of  Chicago,  Illinois,  in  the  superior 
court  of  Cook  county  in  the  state  of  Illinois, 
and  was  submitted  by  the  parties,  waiving  a 
trial  by  juir.  to  that  court,  upon  an  agreed 
statement  of  facts,  in  substance  as  follows: 

On  January  St,  1893,  articles  of  association 
were  signed,  and  an  organization  certificate 
was  signed  and  acknowledged,  by  nine  citizens 
of  Illinois,  before  a  notary  public,  and  both 
were  transmitted  to  the  Comptroller  of  the 
Currency,  as  required  by  U.  S.  Rct.  Stat, 
tit.  62  (the  material  parts  of  which  are  copied 
in  the  marginf).  for  the  purpose  of  makiDg 
them  a  national  banking  association  at  Chicago 
1^40]  by  the  aforesaid  name;  and  were  *on  ! 
February  8.  1898,  recorded,  and  afterwards , 
carefully  preserved,  in  the  Comptroller's  office,  i 

On  January  81,  1898.  at  a  meeting  of  the  I 
directors  of  the  bank,  chosen  by  the  stock- ' 


holders,  and  named  in  the  articles  of  aasodt- 
tion,  a  president  and  a  cashier  were  dulj 
elected;  and  the  directors  caused  a  seal  to  \m 
made  for  the  bank;  On  February  9.  1898,  the 
president,  pursuant  to  a  resolution  of  the  di- 
rectors, signed  and  sealed  with  the  corporate 
seal  a  lease  in  writing  from  the  plaintiff  to  the 
bank  of  certain  offices  in  Chicago,  '*to  be  used 
and  occupied  by  said  Market  National  Bank  as 
a  banking  office,  and  for  no  other  purpose,** 
for  the  term  of  tlye  years  from  May  1,  1893,  at 
a  yearly  rent  of  $13,000,  payable  in  equal 
monthly  instalments.  By  an  agreement  made 
part  of  the  lease,  the  plaintiff  vias  to  make  cer- 
tain alterations  *and  repairs  at  his  own  [54tl 
eipense;  either  party  might  cancel  the  lease  oo 
May  1  of  any  year  by  giving  ninety  days'  no- 
tice in  writing;  and  no  rent  was  to  be  charged 
until  the  bank  took  possession.  On  April  13» 
1898,  the  parties  made  a  supplemental  agree- 
ment, by  which  the  plaintiff  was  to  make 
further  alterations,  the  bank  paying  half  the 
cost  thereof.  All  the  alterations  and  repairs 
were  made  by  *he  plaintiff  as  agreed;  the  cost. 
paid  by  him.  of  the  alterations  made  umiertlie 
agreement  of  April  12, 1898,  being  $2,475. 
Upon  the  completion  of  the  alterations. 


fSeo.  5188.  Associations  for  carrying  on  tbebusi- 
nees  of  tmnklng  under  this  title  may  be  formed  by 
any  number  of  natural  persons,  not  less  id  any  case 
than  t1  ve.  They  shall  enter  into  articles  of  associa- 
tlOD,  which  shall  specify  in  general  terms  the  object 
for  which  the  association  is  formed.  .  .  .  These  arti- 
cles shall  t)e  signed  by  the  persons  uniting  to  form 
the  association,  and  a  copy  of  them  shall  be  for- 
warded to  the  Comptroller  of  the  Currency,  to  be 
filed  and  preserved  in  his  ofSce. 

Sec.  5184.  The  persons  uniting  to  form  such  an 
association  shall,  under  their  hands,  make  an  organ- 
ization certificate,  which  shall  specifically  state: 

First.  The  name  assumed  by  such  association. 

Second.  The  place  where  its  operations  of  dis- 
count and  deposits  are  to  be  carried  on. 

Third.  The  amount  of  capital  stock  and  the  num- 
ber of  shares  into  which  the  same  is  to  be  divided. 

Fourth.  The  names  and  places  of  residence  of 
the  shareholders,  and  the  number  of  shares  held  by 
each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made  to 
enable  such  persons  to  avail  themselves  of  the  ad- 
vanugps  of  this  title. 

Sec.  5185.  The  orfranization  certificate  shall  be 
acknowledged  before  a  Judge  of  some  court  of 
record  or  notary  public,  and  shall  be.  together 
with  the  acknowledgment  thereof,  authenticated 
by  the  seal  of  such  court  or  notary,  transmitted  to 
the  Comptroller  of  the  Currency,  wiio  shall  record 
and  carefully  preserve  the  same  in  his  ofDce. 

Sec.  5136.  Upon  duly  making  and  filing  articles  of 
araociaiion  and  an  oraanizatlon  certificate,  the 
association  shall  kiecome,  as  from  the  date  of  the 
execution  of  its  organization  certificate,  a  body 
corporate,  and  as  such,  and  In  the  name  desig- 
nated in  the  organization  certificate,  it  shall  have 
power: 

First.  To  adopt  and  use  a  corporate  seaL 

Second.  To  have  succession  for  the  period  of 
twenty  years  from  its  organization,  -sinless  it  is 
sooner  dissolved  ...  or  unless  its  franchise 
i>ecome8  forfeited. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  de- 
fend, in  any  court  of  law  and  equity,  as  fully  as 
natural  persons. 

Firth.  To  elect  or  appoint  directors,  and  by  its 
board  of  directors  to  appoint  a  president,  vice 
president,  cashier,  and  otiier  officers,  define  their 
duties,  reauire  bonds  of  them,  and  fix  the  penalty 
thereof,  dismiss  such  officers  or  any  of  them  at 
pleasure,  and  appoint  others  to  fill  their  places. 

Sixth.  To  prescribe,  by  its  board  of  directors,  by- 
laws not  Inconsistent  with  law. 

Seventh,  To  exercise,  by  its  board  of  directors  or 
duly  authorized  officers  or  agents,  subject  to  law, 
ail  such  incidental  powers  as  shall  be  necessary  to 
carry  on  their  business  of  banking,  by  discounting 
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and  negotiating  promissory  notes,  drafta,  biliii  of 
exchange,  and  other  evidences  of  debt;  by  recelT- 
Ing  deposits:  by  buyinir  and  selling  ezchange, 
coin,  and  bullion;  by  icanina  money  on  peraoDal 
security:  and  by  obtaining,  issuing,  and  circiiiatlnir 
notes,  according  to  the  provisions  of  this  title. 

But  no  such  aKociation  shall  transMOt  any  bust- 
ness,  except  such  as  is  incidental  and  necessarilj 
preliminary  to  its  organl&ition,  until  it  has  i  eeo 
authorized  by  the  Comptroller  of  the  Currency  to 
commence  the  business  of  banking. 

Sec.  5168.  Whenever  a  certificate  is  transmitted  to 
the  Comptroller  of  the  Currency,  as  provided  In 
this  title,  and  the  association  transmittinir  tlM 
same  notifies  the  Comptroller  that  at  least  50  per 
cent  of  its  capital  stock  has  been  duly  paid  in,  aod 
that  such  association  has  complied  with  all  the 
provisions  of  this  title  required  to  be  crm plied 
with  before  an  association  shall  be  authorised  to 
commence  ^e  business  of  banking,  the  Comp- 
troller Shall  examine  into  the  condition  of  such 
association,  ascertain  especially  the  amount  of 
money  paid  in  on  account  of  its  capital,  the  name 
and  place  of  residence  of  each  of  its  directors,  and 
the  amount  of  capital  stock  of  which  each  is  tba 
owner  in  good  faith,  and  generally  whether  such 
a<sociat.ion  has  complied  with  all  the  pirovisiuDa  of 
this  title  required  to  entitle  it  toengaae  In  the 
business  of  banking;  and  shall  cause  to  l>e  maue 
and  attested  by  the  oaths  of  a  majority  of  the  di- 
rectors, and  by  the  president  or  cashier  of  the  asso* 
ciRtion,  a  statement  of  all  the  facts  necessary  to 
enable  the  Comptroller  to  determine  whether  tba 
association  is  lawfully  entitled  to  commeooe  the 
business  of  banking. 

Sec.  5169.  it,  upon  a  careful  examination  of  the 
facts  so  reported,  and  of  any  other  facts  which 
may  come  to  the  knowledge  of  the  Comi>tr<iller, 
whether  by  metins  of  a  special  commission  ap- 
pointed by  him  for  the  purpose  of  inqnirinjr  Into 
the  condition  of  such  association,  or  otb«;rwiee,  ft 
appears  that  such  association  is  lawfully  entitled 
to  commence  the  business,  the  Comptroller  shall 
irive  to  such  a  association  a  certificate,  aoder  hii 
hand  and  official  seal,  that  such  association  has 
complied  with  all  the  provisions  required  to  be 
complied  with  before  commencing  the  bualDeasof 
banking,  and  that  such  association  is  authorized  to 
commence  such  business. 

Sec.  5170.  The  association  shall  cause  the  certNW 
cate  issued  under  the  preceding  section  to  be  pul>- 
lished,  in  some  newspaper  printed  in  th^  city  or 
count V  where  the  association  is  located,  for  at  teaat 
sixty  days  next  after  the  issuing  thereof. 

Sec.  519(X  The  usual  business  of  each  natloiial 
bankina  association  nhall  be  transacted  at  ao  oOoa 
or  bnnkinir  house  located  In  the  place  apeciflodia 
Its  organization  certificate. 
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Juoe  28.  1898,  the  president  and  cashier,  in 
the  Dame  of  the  bank,  took  posseAsion  of  the 
<lemi8ed  premises,  and  put  in  fixtures  and  fur- 
niture, blank  books  and  stationery,  necessary 
to  carry  on  a  banking  business,  and  they  were 
oot  removed  until  April  80,  1895. 
54^]  *0f  the  whole  capital  stock  of  fl.OOO,- 
OOO,  provided  for  in  the  nrticlesof  association, no 
more  than  the  sum  of  $331,594  was  ever  paid 
in.  And  the  bank  was  never  authorized  by 
Che  Comptroller  of  the  Currency  to  commence, 
and  never  did  commenoe,  the  business  of 
banking:. 

The  officers  of  the  bank,  from  time  to  time, 
corresponded  with  the  plaintiff,  using  letter 
heads  with  the  name,  location,  and  place  of 
business  of  the  bank  and  the  names  of  its  offi- 
cers printed  thereon,  and  signing  in  their  ofii- 
cial  capacity. 

The  plaintiff,  at  the  time  of  the  ne^^otiations 
for  the  lease,  and  of  its  execution,  and  of  the 
taking  possession  of  the  demised  premises  by 
the  officers  of  the  bank,  understood  and  be- 
lieved that  it  was  legally  organized  as  a  na- 
tional bank,  and  as  such  was  ready  to  do  bank- 
ing business,  and  had  the  power  to  enter  into 
the  lease  and  agreements  aforesaid;  and  had 
DO  knowledge  or  information  to  the  contrary 
until  August  15, 1893,  when  the  officers  of  the 
bank  informed  him  that  the  bank  had  never 
been  authorized  by  the  Comptroller  of  the 
Currency  to  commence  the  business  of  bank- 
ing, and  had  no  power  to  enter  into  the  lease, 
and  had  abandoned  all  further  proceeding  for 
carrying  on  the  banking  business,  and  offered 
to  surrender  the  lease,  but  he  refused  to  accept 
the  sunender.  On  September  20,  1898,  the 
president  of  the  bank  caused  the  key  of  the  of- 
fice to  be  left  on  the  desk  of  the  plaintiff's 
agent,  he  refusing  to  accept  it. 

On  July  15,  1893,  the  nine  persons  who  had 
signed  the  aforesaid  articles  of  association  and 
organization  certificate,  signed  and  transmitted 
to  the  Comptroller  of  the  Currency  a  cerliticate 
revoking  them;  and  he  placed  it  on  file  in  his 
office.  On  the  same  day  five  of  those  persons 
and  seven  others  jsigned  and  acknowledged, 
and  forwarded  to  the  Comptroller,  other  arti- 
cles of  association  and  organization  certificate, 
for  the  purpose  of  making  them  a  national 
bank  bv  the  same  name,  with  a  capital  of 
$500,000:  and  they  were  forthwith  recorded 
in  the  Comptroller's  office.  On  July  25,  1893, 
the  persona  signing  the  latter  articles  of  asso- 
ciation and  organization  certificate  abandoned 
all  further  proceedings  with  regard  to  the  or- 
^43]ganization  of  tne  bank  as  therein  *pro- 
Tided,  and  with  regard  to  its  commencing  the 
business  of  banking. 

On  October  4,  1893,  the  parties  agreed  in 
writing  that,  without  preiudice  to  the  rights  of 
cither,  the  plaintiff  should  take  possession  of 
the  premises,  and  endeavor  to  lease  them  and 
to  collect  the  rent  thereof.  The  plaintiff  made 
every  effort  to  obtain  a  tenant  accordingly,  but 
was  unable  to  do  so. 

On  January  8,  1895,  the  plaintiff  gave  writ- 
ten notice  to  the  president  of  the  bank  of  bis 
intention  to  terminate  the  lease  on  May  1, 1895, 
in  accordance  with  its  terms. 

The  cashier  paid  the  rent,  according  to  the 
lease,  until  July  22,  1893.  But  the  bunk  re- 
fused to  pay  any  rent  subsequently  accruing; 
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and  never  paid  its  half  of  the  coat  of  the  al- 
terations made  under  the  agreement  of  April 
12,  1893. 

If  upon  the  facts  stated,  without  regard  to 
the  form  of  the  pleadings,  the  court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  re- 
cover, judgment  was  to  be  rendered  for  him 
for  such  sum  as  he  was  entitled  to,  with  coats; 
otherwise,  judgment  for  the  defendant,  with 
costs. 

The  plaintiff  asked  tbe  court  to  find,  as  mat- 
ter of  law.  the  following. propositions: 

"1st.  That  the  execution  of  the  lease  in 
question  by  the  defendant  was  incidental  and 
necessarily  preliminary  to  its  organization,  and 
to  its  entering  upon  a  banking  business. 

"2d.  That  the  execution  of  the  lease  in 
question  was  a  proper  exercise  of  the  powers 
possessed  by  such  defendant  to  make  contracta 
under  U.  8.  Rev.  Stat.  §  5136,  1  3. 

"3d.  That  the  limitation  or  last  clause  of 
^  7  of  said  section  does  not  apply  to  the  pow- 
ers conferred  by  Ifl  1  to  0  in  said  section; 
that  the  Market  National  Bank  of  Chicago 
had  the  power  to  enter  into  said  lease,  and  lo 
legally  bind  itself  thereby. 

"4th.  That  there  was  no  want  of  power  on* 
the    part   of  said  defendant   to  execute  said 
lease,  but  merely  a  defective  organization,  and 
said  bank  cannot  plead  such  defective  organi- 
zation to  defeat  a  recovery. 

"5th.  That  said  contract  of  lease  has  been 
fully  executed. 

*"6th.  That  the  said  plaintiff  was  not  [544 
bound  to  ascertain  whether  or  not  the  said  de- 
fendant was  properly  and  legally  organized:  and 
that,  if  tbe  plaintiff  relied  upon  the  representa- 
tions and  statements  of  the  proper  officers  of  said 
defendant,  that  the  bank  was  properly  and  le- 
gally organized  and  empowered  to  make  and 
enter  into  said  lease,  he  is  entitled  to  recover 
the  stipulated  rental  named  therein,  and  the 
defendant  is  estopped  to  deny  its  liability. 

"7tb.  That  the  said  defendant,  by  iu  acts, 
conduct,  and  declarations,  as  shown  by  tbe 
agreed  statement  of  facts  in  this  case,  is  es- 
topped from  alleging  that  it  was  not  fully  or- 
ganized as  a  banking  corporation  under  the 
laws  of  the  United  States,  and  from  alleging 
that  it  did  not  have  the  power  to  execute  tbe 
lease  in  question. 

"Utb.  That  the  plaintiff  under  the  facts  in 
this  case  as  agreed  upon,  is  entitled  to  recover 
judgment,  at  the  rate  agreed  upon  in  said 
lease,  from  July  22,  1893,  up  to  May  1,  1895, 
and  also  to  recover  ona  half  of  the  expenses  of 
repairing  and  changing  the  said  premises,  ac- 
cording to  the  stipulation,  with  interest  upon 
each  instalment  as  it  became  due,  at  the  rata 
of  5  per  cent  per  annum." 

The  court  refused  to  find  the  foregoingprop' 
ositions  of  law,  or  any  of  them;  ana  the 
plaintiff  duly  excepted  to  the  refusal. 

The  court  found  for  the  plaintiff,  and  eava 
udgment  in  his  favor  for  the  rent  from  July 
2  to  August  15.  1898,  and  for  half  the  cost  of 
the  alterations  made  by  the  plaintiff  under  the 
agreement  of  April  12,  1893,  with  interest, 
amounting  in  all  to  the  sum  of  $2,548.85. 

The  judgment  was  affirmed,  on  successive 
appeals  of  the  plaintiff,  by  the  appellate  coart 
and  by  tbe  supreme  court  of  Illinois,  61  III. 
App.  83, 162  111.  100.    The  plaintiff  thereupon 

819 


I 


544-547 


SUPREMB  CODBT  OF  THE  UnITSD  STATIGflb 


Oct.  I'UM^ 


fiued  out  this  writ  of  error.  The  assign  men  ts 
of  error  upon  each  appeal,  as  well  as  upon  the 
writ  of  error,  were  based  upon  the  proposi- 
tions of  law  above  stated. 

Mr,  A.  M.  Pence  for  plaintiff  in  error. 
Mr,  Hiram  T.  Oilbert  for  defendant  in 
error. 

545]  *Mr.  Justice  Gray  delivered  the  opin- 
ion of  the  court: 

By  the  national  bank  act,  a  national  banking 
association,  "upon  duly  makinir  and  filing  ar- 
ticles of  association  and  an  organization  certifi- 
cate" with  the  Comptroller  of  the  Currency, 
"shall  become,  as  from  the  date  of  the  execu- 
tion of  its  organization  certificate,  a  body  cor- 
porate, and  as  such,  and  in  the  name  desig- 
nated in  the  organization  certificate,  shall  have 
power."  "to  adopt  and  use  a  corporate  seal," 
"to  have  succession  for  the  period  of  twenty 
years  from  its  organization,"  "to  make  con- 
tracts," "to  sue  and  be  sued,  as  fully  as  nat- 
ural persons,"  to  elect  and  dismiss  officers,  to 
make  by-laws,  and  to  exercise  "all  such  inci- 
dental powers  as  shall  be  necessary  to  carry 
on  the  business  of  banking."  "But  no  such 
association  shall  transact  any  business,  except 
such  as  is  incidental  and  necessarily  preliroi- 
Dary  to  its  organization,  until  it  has  been  an 
thorized  by  the  Comptroller  of  the  Currency 
to  commence  the  business  of  banking."  Rev. 
Stat.  §  51»6. 

The  question  upon  which  this  case  turned 
was  whether  a  national  banking  a^oci>ition 
which,  after  havinsrduly  made  and  filed  its  ar- 
ticles of  association  and  organization  certificate 
with  the  Comptroller  of  the  Currency,  but  not 
having  received  from  him  a  certificate  author- 
izing it  to  do  banking  business,  enters  with  the 
owner  of  real  estate  into  a  contract  of  lease, 
for  a  term  of  five  years,  determinable  at  the 
end  of  any  year  by  either  party,  of  an  office  to 
be  occupied  by  the  association  as  a  banking 
office,  is  bound  by  the  lease  according  to  its 
provisions. 

This  actioD  was  brought  by  the  lessor  in 
such  a  lease  ai^ainst  the  defendant  as  lessee. 
The  first  question  that  presents  itself  upon  the 
record  is  whether  this  court  has  Jurisdiction  of 
this  writ  of  error. 

The  defendant  contended,  and  the  highest 
court  of  the  state  of  Illinois  adjudged,  that 
the  contract  of  lease  sued  on  was  not  incident- 
al and  necessarily  preliminary  to  the  organiza- 
tion of  the  corporation,  and  therefore,  by  virtue 
of  the  last  clause  of  g  5186  of  the  national 
5461bank  act,  above  cited,  *having  been  ex- 
ecuted by  the  defendant  before  bein^  author- 
ized by  the  Comptroller  of  the  Currency  to 
commence  the  business  of  banking,  did  not 
bind  the  defendant. 

If  the  decision  had  been  the  other  way,  it 
would,  as  admitted  at  the  bar,  have  been  a  de- 
cision against  an  immunity  set  up  and  claimed 
by  the  defendant  under  a  statute  of  the  United 
States,  and  therefore  reviewable  by  this  court 
on  wit  of  error.  Swope  v.  f^fUngioell,  105  U. 
S.  8  [26:  939J;  lA>f,an  County  Nat,  Bank  v. 
Tawn9end,  139  U.  S.  67  [85: 107];  Metropolitan 
Nat,  Bank  v.  Claggett,  141  U.  8.  520  [85:  8411; 
CJumieal  Nat,  Bank  v.  Hartford  Depotit  Co. 
161 U.  8.  1  [40:  m\. 


It  does  not,  however,  follow  that  the  plain- 
tiff is  not  entitled  to  a  review  by  this  court  of 
the  judgment,  so  far  as  it  was  against  him. 

Tbe  plaintiff,  in  the  courts  of  the  stale,  and 
by  his  assignment  of  errors  filed  with  the  writ 
of  error  sued  out  from  this  court,  specially  set 
up  and  claimed  a  right  to  recover,  so  far  aa 
concerned  the  construction  of  that  section  of 
the  statute,  upon  two  grounds. 

His  first  ground  was  that  the  execution  of 
the  lease  by  the  defendant  was  "incidental  and 
neces.sarily  preliminary  to  ita  organization," 
and  therefore  within  the  exception  of  the  last 
clause  of  the  section  in  question.  As  to  that 
ground  the  case  stinds  thus:  The  defendant 
relied  on  the  prohibition  to  transact  any  busi- 
ness until  it  had  been  authorized  by  the  Comp- 
troller of  the  Currency  to  commence  the  busi- 
ness of  banking.  The  plaintiff  relied  on  ttio 
exception'  out  of  that. prohibit  ion.  Tbe  deci- 
sion against  tbe  plaintiff,  thcrefoi^,  was  a  de- 
cision against  a  rii^ht  claimed  by  him  under  a 
statute  of  the  United  States. 

The  case,  in  this  particular,  is  analogous  to 
those  arising  under  the  provision  of  tbe  bank- 
rupt act,  that  a  bankrupt  who  had  in  all  things 
conformed  to  his  duty  under  tbe  act  should 
receive  a  discharce  from  all  his  debts,  with  cer- 
tain exceptions,  among  which  were  debts  cre- 
ated by  his  fraud  or  eml^zzlement,  or  by  hit 
defalcation  as  a  public  officer,  or  while  acting 
in  a  fiduciary  character.  U.  S.  Rev.  Sfau 
^§  5114,  5117.  In  Strader  v.  Bildwin,  50  U. 
S.  9  How.  261  [13:  180],  indeed,  under  the  like 
provif:ion*of  a  former  bankruptact.  where|  £MT 
a  bankrupt,  being  sued  upon  adebr,  pleaded  his 
discharge,  and  the  plaintiff  replied  that  the 
debt  was  contracted  while  acting  in  afiduciarj 
capacity,  and  the  decision  of  the  state  court 
was  in  ifavor  of  the 'defendant,  this  court  held 
that  it  had  noiurisdiction.  because  the  decision 
below  was  in  favor  of  the  right  set  up  by  tlie 
defendant.  But  the  couit  there  failed  to  no- 
tice that  the  decision,  while  in  favor  of  tbe 
right  or  immunity,  set  up  by  the  defendant,  of 
a  discharge  under  the  bankrupt  act,  was  also 
against  the  right  or  immusity,  set  up  by  the 
plaintiff,  under  the  clause  excepting  fiduciair 
debts  from  the  effect  of  that  discharge.  And 
the  case  has  accordingly  been  overruled,  in  sim- 
ilar cases  arising  under  the  recent  bankrupt 
act.  in  which  this  court  has  taken  jurisdiction, 
not  onlv  when  the  writ  of  error  was  sued  oat 
bv  the '  defendant  (Nealw.  Scrttgg$  C'JNeal  ▼. 
Clarkf')  95  U.  S.  704  [24:  586J),  but  also  when 
it  was  sued  out  by  the  plaintiff;  because,  as 
was  said  by  Chief  Justice  Waite  in  delivering 
judgment  in  the  latest  case  upon  this  point,  tbe 
plaintiff  ''specially  set  up  and  claimed  an  im- 
munity, under  §  5117  of  the  Revised  Stalutet, 
from  the  operation  of  the  discharge  in  bank- 
ruptcy, because  of  the  fraudulent  and  fiduciary 
character  of  his  debt,  and  tbe  decision  was 
against  him."  Hennequin  v.  Clew9^  111  U.  8. 
676  [28:  565];  Palmer  y.  Hu9$ey,  119  U.  8.96, 
98130:362.3681. 

The  plaintiff's  second  ground  likewise  af- 
fords ample  support  for  the  appellate  jurisdie- 
tion  of  tbfs  court.  It  was  specially  set  up  snd 
claimed  by  the  plaintiff  that,  taking  the  whole 
section  together,  the  defendant,  from  the  date 
of  filing  with  the  Comptroller  of  the  Currency 
its  artides  of  association  and  its  organizatioB 
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certificate,  became  a  corporation  empowered  to 
make  contracts  appropriate  to  the  busintss  of 
baokiog;  and  that  any  such  coDtracts  were 
vHlid  as  between  the  parties  to  them,  even  if 
liiev  violated  the  restriction  in  the  last  clause 
of  the  section,  and  therefore  might  afiford  a 
reason  for  which  the  United  States  could  en- 
force a  forfeiture  of  the  charter.  This  posi 
tion  of  the  plaintiff  was,  in  effect,  that,  so  far 
as  he  was  concerned,  the  bank  had  power  un- 
der the  statute  of  the  United  States  to  make 
the  contract  sued  on;  and  the  decision  of  the 
highest  court  of  the  state,  that  the  statute, 
^48J  *rightly  construed,  did  not  give  such 
power  to  the  bank,  was  a  decision  against  the 
right  so  specially  set  up  and  claimed  by  the 
plaintiff  under  a  statute  of  the  United  States, 
and  is  therefore  reviewable  by  this  court.  U.  S. 
Rev  Stat.  §  709. 

But  we  are  of  opinion  that  there  was  no  er- 
ror in  that  (decision. 

While  bv  the  earlier  provisions  of  U.  S.  Rev. 
8tHt.  §  5136,  the  a.<(80ci8tion,  upon  filing  its  ar- 
ticles of  aA>ociat!on  and  its  organization  cer- 
tificate with  llie  Comptroller  of  the  Currency, 
becomes  "as  from  the  dale  of  the  execution  of 
the  organization  certidcate,"  and  "for  the  pe- 
riod of  twenty  years  from  its  organization,  a 
bodv  corporate,  with  the  usual  powers  of  a 
banking  corporation,  yet,  by  Ihe  last  clause  of 
that  section.  Congress  has  enacted  that  *'no 
such  association  shall  transact  any  business, 
except  such  as  is  incidental  and  necessarily  pre- 
liminary to  its  organization,  until  it  has  been 
authorized  by  the  Comptroller  of  the  Currency 
to  commence  the  business  of  banking." 

By  subsequent  sections  of  the  national  bank 
act,  theTomptroller  is  required  to  make  a  care- 
ful examination  into  the  condition  of  the  asso- 
ciation; and,  taking  into  consideration  a  full 
statement  upon  the  oaths  of  the  president 
and  cashier,  and  of  a  majority  of  the  directors, 
and  any  other  facts  which  may  come  to  bis 
knowledge,  by  means  of  a  special  commission 
of  inquiry,  or  otherwise,  to  ascertain  and  de- 
termine that  at  least  50  per  cent  of  the  capital 
stock  has  been  duly  paid  in,  and  that  the  asso- 
ciation has  in  all  other  respects  complied  with 
the  provisions  of  the  national  bank  act,  re- 
quired to  be  complied  with  before  commencing 
the  business  of  banking:  and  thereupon,  and 
Dot  before,  to  make  and  to  give  to  the  asso- 
ciation a  certificate,  under  his  nand  and  official 
seal,  that  the  association  has  complied  with  all 
those  provisions,  and  is  authorized  to  com- 
mence the  business  of  banking.  U.  S.  Rev. 
Stat.  §§  5168,  5109.  The  Comptroller,  as  this 
court  has  said,  is  "clothed  with  Jurisdiction  to 
decide  as  to  the  completeness  of  the  organiza- 
tion." Catey  v.  Qalli,  94  U.  8.  673,  679  [24: 
168.  1701;  BuOirM  t.  Eneeland,  164  U.  8.  684 
{ante,  598]. 

Until  the  associatioo  has  been  authorized  bv 
349']  the  Comptroller *to  commence  the  busi- 
Dcss  of  banking,  §  5186  peremptorily  forbids 
the  corporation  to  "transact  any  business"  what- 
CTer,  whether  appertaining  or  not  to  the  busi- 
ness of  banking,  "except  such  as  is  incidental 
and  necessarily  preliminarv  to  its  organization." 
The  onlv  business  which  it  is  permitted  to 
transact  is  "such  as  is  incidental  and  necessa- 
rily preliminary."  not  to  carrving  on,  or  even  to 
commencing,  the  btisiness  of  banking,  but  "to  | 
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its  organization,"  that  is  to  say,  such  as  is  re- 
quisite to  complete  its  organization  as  a  corpo- 
ration, which  might  doubtless  include  electing 
directors  and  officers,  receiving  subscriptions 
and  payments  for  shares,  procuring  a  corporate 
seal,  and  a  book  for  recording  its  proceedings, 
temporarily  hiring  a  room,  and  contracting  any 
small  debts  incidental  to  the  completion  of  ita 
organization. 

To  take  a  lease  is  certainly  to  "transact 
business,"  within  the  meaning  of  the  statute; 
and  a  lease  for  a  term  of  years,  at  a  large 
rent,  of  offices  to  be  occupied  by  the  bank  "as 
a  banking  office,  and  for  no  other  purpose." 
however  necessary  it  might  be  for  the  transact- 
ing, or  even  for  the  commencing,  of  banking 
business  by  a  corporation  whose  organization 
had  been  completed,  and  which  had  been  law- 
fullv  authorized  to  commence  the  business  of 
banking,  is  in  no  sense  incidental  or  necessarily 
preliminary  to  the  organization  of  the  corpora- 
tion. 

The  provision  of  §  5190,  that  "the  usual 
business  of  each  national  banking  association 
shall  be  transacted  at  an  office  or  banking 
house  located  in  the  place  specified  in  its  organF 
zation  certificate,"  refers  to  its  "usual  busi- 
ness," after  obtaining  the  certificate  from  the 
Comptroller;  and  to  "the  place,"  that  is,  the 
city  or  town,  in  which,  after  it  has  been  au- 
thorized by  the  Comptroller's  certificate  to 
commence  its  business  of  banking,  its  "office 
or  banking  house"  is  located. 

The  lease  sued  on,  therefore,  was  clearly 
prohibited  by  the  very  terms  of  the  statute 
from  which  the  association  assumed  to  derive 
its  power  to  execute  the  lease. 

The  doctrine  of  vltra  tires,  by  which  a  coo- 
tract  made  by  a  corporation  beyond  the  scope 
of  its  corporate  powers  is  unlawful  and  void, 
and  will  not  support  an  action,  rests,  as  this 
court  *has  often  recognized  and  affirmed, [550 
upon  three  distinct  grounds:  the  obligation  of 
anyone  contracting  with  a  corporation,  to  take 
notice  of  the  legal  limits  of  its  powers;  the  in- 
terest of  the  stockholders,  not  to  be  subject  to 
risks  which  they  have  never  undertaken;  and 
above  all,  the  interest  of  the  public,  that  the 
corporation  shall  not  transcend  the  powers 
conferred  upon  it  bv  law.  JPearee  v.  Madison 
d  I.  H.  Co.  63  U.  S.  21  How.  441  ri6:  1841; 
PitiMhurg,  0.  d  St.  L,  R.  Co,  T.  Keokuk  db  H, 
Bndge  Co.  181  U.  8.  871,  384  [88:  157,  161]; 
Central  Transp,  Co.  y.  Pullman*$  Palace  Cwr 
Co.  139  U.  8.  24,  48  [35:  55,  64]. 

When  the  corporation  is  created  by  a  charter 
granted  by  the  legislature,  any  person  dealing 
with  it  is  \x)und  to  take  notice  of  the  terms  of 
the  charter,  and  of  the  general  laws  restricting 
or  defining  the  powers  of  the  corporation. 
Pearee  v.  Madison  d  L  R.  Co.  above  cited;  Za- 
hriekie  v.  Cleveland,  C.  d  0.  R.  fJo.  64  U.  8. 
28  How.  881,  898  [16:  488,  497);  Thomas  v. 
Weet  Jeri*ey  R.  Co.  101  U.  8.  71  [25:  9501; 
Pennsylvania  R.  Co.  v.  8t.  Tjouie,  A.  d  T.  a. 
R.  Co.  118  U.  8.  290,  680  [80:  88,  284].  In 
like  manner,  when  the  corporation  is  formed 
under  general  laws,  by  the  recording  or  filing 
in  a  public  office  of  the  required  articles  ox 
association  and  certificate,  any  person  dealing 
with  the  association  is  houud  to  take  notice  of 
the  documents  recorded  or  filed,  upon  which, 
as  authorized  and  controlled  \s^  the  general 
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laws,  depend  the  existence  of  the  corporation, 
the  extent  of  its  corporate  i)ower8,  and  its 
capacity  to  act  as  a  corporation.  Oregon  R.  dt 
JV«t>.  Co.  V.  Oregonian  R,  Co,  180  U.  8.  1.  25 
[32:  837.  842];  Central  Transp.  Co.  v.  l^U 
man's  Palace  Car  Co.  139  U.  8.  24.  48  [35:  55, 
641. 

It  is  settled  by  a  long  series  of  decisions  of 
this  court,  that  a  lease  of  a  railroad  by  one 
railroad  corporation  to  another,  which  is  be- 

?ond  the  corporate  powers  of  either,  is  unlaw- 
ul  and  void,  and  cannot  be  made  good  by 
ratification  or  estoppel,  so  as  to  sustain  an  ac- 
tion upon  the  lease;  that  this  is  so,  not  only 
when  the  lease  is  ultra  vires  of  the  lessor  cor- 
poration, and  therefore  open  to  the  objection 
of  disabling  it  from  performing  tbose  duties  to 
the  public,  its  performance  of  which  was  the 
consideration  upon  which  it  received  its  char- 
ter from  the  state,  but  even  if  the  lease  is  ultra 
Tires  of  the  lessee  corporation  only,  and  there- 
65 1  Jfore  not  open  to  that  particular*objectioD. 
Thoman  v.  West  Jersey  R  Co.,  Pennsylvania  R. 
Co.  V.  St.  Louis,  A,  d  T.  H,  R.  Co.,  Oregon 
R,  d  Nav.  Co.  v.  Oregonian  R.  Co,,  and  (kn- 
tral  Transp.  Co.  v.  Pullman's  Palare  Car  Co, 
above  cited;  St.  Louis,  F.  <fc  T.  H.  R.  Co.  v. 
Terre  Haute  6b  L  R,  Co,  145  U.  8.  893,  404 
[36:  748.  753]. 

The  case  at  bar  is  no  less  clear  than  those  just 
referred  to.  Congress,  indeed,  in  establishing 
the  svstcm  of  national  banks,  instead  of  un- 
dertaking to  grant  special  charters  of  incor- 
poration upon  its  own  judgment  of  the  expe- 
diency of  doing  so  in  each  case,  has  allowed 
corporations  to  be  organized  by  voluntary  acts 
of  the  associates,  under  the  general  conditions 
defined  in  the  statute.  But  the  capacity  of 
these  voluntary  associations  to  make  contracts 
and  to  transact  business  has  not  been  left  to 
depend  upon  their  own  will,  however  formally 
expressed,  without  any  public  authority  hav- 
ing ever  passed  upon  their  responsibility  and 
fitness.  On  the  contrary,  Congress  has  in- 
trusted to  the  Comptroller  of  the  Currency  the 
power  and  the  duty  of  making  a  careful  ex- 
amination into  the  condition  of  the  association, 
Including  the  amount  of  its  capital  stock  actu- 
ally r  ^  in*  aD<i  its  compliance  with  the  re- 
quirements of  the  statute  in  other  respects,  and, 
if  the  result  of  his  examination  is  satisfactory, 
of  granting  to  the  association  an  official  certifi- 
cate that  It  is  authorized  to  commence  the 
business  of  banking;  and  has  forbidden  the 
corporation  to  transact  any  business  whatever, 
except  so  far  as  required  to  perfect  its  organi- 
zation, until  it  has  received  the  certificate  of 
the  Comptroller. 

The  result  of  the  Comptroller's  examination, 
and  his  certificate  of  that  result,  and  of  the  au- 
thority thereupon  granted  the  corporation  to 
commence  the  business  of  banking,  of  course 
appear  on  the  records  of  his  office,  as  do  the 
articles  of  association  and  the  organization  cer- 
tificate previouslv  transmitted  to  him.  Every 
one  dealing  with  the  corporation  is  bound  to 
take  notice  of  the  facts  thus  appearing  on  a 
public  record,  upon  which,  by  the  very  terms 
of  the  national  bank  act,  depend  the  right  of 
the  association  to  exist  as  a  corporation,  and 
its  capacity  to  transact  business. 

The  Comptroller's  examination  and  certificate 
552]  are  required.  *not  only  for  the  security  of 
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those  dealing  with  the  bank,  but  also  for  tha. 
protection  of  the  stockholders,  for,  withoat 
them,  stockholders  who  had  paid  in  the- 
amount  of  their  subscriptions  might  find  theoi- 
selves  held  liable  for  debts  contracted  by  the- 
corporation,  without  its  having  obtained  the- 
payments  due  from  other  stockholders,  and 
otherwise  complied  with  the  requirements  of 
the  act. 

One  important  object  of  Congress,  in  requir- 
ing the  fitness  of  each  corporation  for  carrying 
on  business,  with  safety  to  its  stockholders, 
and  to  all  persons  dealing  with  it,  to  be  ascer- 
tained and  certified  by  a  public  officer  before- 
the  corporation  should  have  power  to  transact 
any  business  whatever,  except  to  complete  its- 
organization  as  a  corporation,  doubtless  was  to* 
create  and  maintain  public  confidence  in  the 
new  system  or  national  banks  established  \xj 
Congress  to  take  the  place  of  the  local  banlLS 
to  which  the  people  had  been  accustomed. 

The  cases  on  which  the  plaintiff  principally 
relied  are  distinguishable  in  essential  elements 
from  the  case  at  bar.  "Whitney  v.  Wyman,  101 
U.  8.  392  [25:  1050];  Harrod  T.  Earner,  9St 
Wis.  162,  and  Hammond  v.  Straus,  53  Md.  1, 
depended  on  provisions  of  local  statutes,  dif- 
fering from  those  of  the  national  bank  act; 
and  in  Whitney  v.  Wyman  the  corporation, 
after  being  authorized  to  commence  business^ 
had  ratifi^  the  previous  contract.  Chubb  y. 
Upton,  95  U.  8.  665  [24:  523].  was  to  the  fa- 
miliar  point  that  one  who  has  contracted  witb 
a  de  facto  corporation  cannot  set  up  irregular 
ity  in  its  organization  in  defense  of  a  suit  upon 
the  coDiract.  Smith  v.  Sheeley,  79  U.  8.  19 
Wall.  358  [20:  430],  merely  held  that  v?heii 
land  had  been  conveyed  for  full  value  to  a  d^ 
facto  corporation,  the  grantor  and  those  claim- 
ing under  him  could  not  afterwards  deoy  its 
capacity  to  take  the  title.  Union  Nat.  Hank 
V.  Matthews,  98  U.  8.  621  [25: 1881,  and  Ao- 
tional  Rank  v.  Whitney,  103  U.  8. 9^  [26:443L 
depended  upon  U.  8.  Rev.  8Ut.  §  5187» 
specifying  the  purposes  for  which  a  na- 
tional bank  might  purchase,  hold,  and  con- 
vey real  estate,  which,  as  construed  by  tba 
court,  did  not  make  void  mortgages  taken  for 
other  purposes  by  a  banking  association  au- 
thorized to  transact  business.  See  also  FriP% 
V.  Palmer,  132  U.  8.  282,  293  [33;  317,  821], 
and  cases  cited;  Thompson  v.  St.  Nicholas 
Nat.  Bank,  146  U.  8.  240,  251  [86:  956,  9611. 

*The  present  case  is  not  one  ox  irregu-[55ft 
larity  of  organization,  or  of  abuse  oi  a  legal 
power,  but  of  an  attempt  to  exercise  a  powes 
expressly  prohibited  by  statute. 

The  lease  sued  on  having  been  executed  by  th« 
defendant,  contrary  to  the  express  prohibition 
of  the  statute,  which  peremptorily  forbade  the 
corporation  to  transact  any  business,  unless  to 
perfect  its  organization,  and  thus  denied  it  the 
capacity  of  entering  into  any  contract  what- 
ever except  in  perfecting  its  organization,  the 
lease  is  void,  cannot  be  madegc^  by  estoppel, 
and  will  not  support  an  action  to  recover  any- 
thing beyond  the  value  of  what  the  defendant 
has  actually  received  and^  enjoyed.  Centrai 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  189 
U.  8.  24,  54-61  [35:  55,  67-69];  rj>gan  Omntm 
Nat.  Bank  v.  Townsend,  189  tJ.  S.  67  [85:107]. 

The  plaintiff,  who  by  the  judgment  below 
has  recovered  rent  at  the  rate  stipulated  in  tlM 
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lease  for  til  the  time  of  the  defendant's  occu- 
patioD.  as  well  as  all  that  the  defendant  had 
agreed  to  pay  towards  the  repairs,  has  cer- 
tainly DO  ground  of  complaint:  and  the  defend- 
ant, not  having  sued  out  a  writ  of  error,  is  in 
no  position  to  object  to  the  amount  recovered. 
Judgment  affirmed. 


DAVID  G.  SWAIM,  AppU, 

UNITED  STATES. 

(See  S.  C.  Reporter*8  ed.  66a-568.) 

Court  martial — prosecutor — sentence  cannot  he 
collaterally  attacked — decision,  when  not  re- 
vietced — questions  of  procedure — effect  of  its 
judgment — returning  proceedings— pay  of  of- 
ficer, 

L  The  President  of  the  United  States  as  oom- 
mander-io-chlef  has  the  power  to  validly  convene 
a  ffeneral  court  martial,  even  where  the  oom- 
mander  of  the  accused  oflBcer  to  be  tried  is  not 
the  accuser;  (T.  S.  Rev.  Stat,  fi  1342,  does  not  re- 
strict such  power. 

t.  The  President  is  not  shown  to  be  the  accuser  or 
prosecutor  of  a  person  tried  by  court-martial 
merely  because,  on  an  accusation  made  by  an- 
other  person  to  the  Secretary  of  War,  tbe  Presi- 
dent appoints  a  court  of  inquiry  and  on  its  re* 
port  by  order  of  tbe  Secretary  of  War  refers  the 
subject  to  an  officer  with  directions  to  prepare 
charges  and  specifications,  and  afterwards  ap- 
polntsa  general  oourt-martial  to  tiear  them. 

&  A  sentence  by  court-martial  held  by  officers  in- 
ferior in  rank  to  the  accused  cannot  be  collater- 
ally attaclced  on  the  around  that  tbe  79th  article 
of  war,  providing  that  an  officer  shall  not  be 
tried  by  officers  inferior  to  him  in  ranic  when  it 
can  be  avoided,  was  violated,  since  it  must  be 
presumed  that  tbe  officers  to  oompofie  the  court- 
martial  were  detailed  in  pursuance  of  law. 

4.  Tbe  decision  of  a  court-martial  in  determining 
the  validity  of  a  challenge  of  the  right  of  an  of- 
ficer to  sit  on  the  trial  because  of  his  enmity  and 
dislike  toward  the  accused  cannot  be  reviewed  by 
the  court  of  claims  in  a  collateral  action. 

ft.  Questions  of  procedure-^uch  'as  errors  in  the 
admission  or  exclusion  of  evideooe  and  permit- 
ting a  person  to  act  as  Judge  advocate  who  was 
not  properly  appointed  or  sworn— cannot  consti- 
tute gmunds  of  collateral  attack  on  the  decision 
of  a  oourt-martiaL 

6u  Where  a  court-martial  has  jurisdiction  of  the 
person  accused  and  of  the  offense  charged,  and 
has  acted  within  the  scope  of  its  lawful  poVers, 
its  proceedings  and  sentence  cannot  be  reviewed 
or  set  aside  by  the  civil  courts. 

T.  The  claim  that  no  offense  was  shown  by  the 
facts  before  a  court-martial  cannot  be  effectual 
to  avoid  the  sentence  on  collateral  attack  in  a 
civil  court. 

0L  The  action  of  the  President  In  twice  returning 
proceedings  to  a  court-martial,  urging  a  more 
severe  sentence,  is  justified  by  the  Army  Regula- 
tions of  1881^  fi  928.  which  have  superseded  the 
lirovlslon  in  the  British  mutiny  act  prohibiting 
any  recommendation  of  the  increase  of  a  sen- 
tence, if  that  provision  was  ever  in  force  in  this 
country. 

NoxB.— ^«  t4>  fiaoal  oourtt^fnarUal:  iwrUdietionoU 
m  to  pemons  and  officers:  how  eonttitutod^  etc^- 
DOte  to  WUkes  v.  Dinsmao,  U:  8Ul 
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a.    An  officer  In  the  army  suspended  from  duty  ia 
not  entitled  to  emoluments  or  allowances. 

[No.  83.] 

Argued  January  7,  1897,    Decided  March  1^ 

1897. 

APPEAL  from  a  judgment  of  tbe  Court  of 
Claims  dismissing  the  petition  of  David 
Q.  Swaim,  to  declare  void  the  proceeding  and 
sentence  of  a  court-martial  suspending  him 
from  rank  and  duty  and  forfeiting  one  half  of 
his  pay  for  certain  years,  and  for  judgment 
a|:ainst  the  United  States  for  the  amount  of 
bis  pay  and  allowances  retained  in  pursuance 
of  said  sentence.  Afflrmed. 
See  same  case  below,  28  Ct.  CL  173. 

Statement  by  Mr.  Justice  Shiras: 
On  February  28, 1891,  David  G.  Swaim  filed 
in  the  court  of  claims  a  petition  against  the 
United  States,  alleging  that  he  was  on  the  80th 
day  of  June,  1884,  and  still  was,  judge  advo- 
cate general  of  the  army  of  the  Uni>^  States, 
with  the  rank,  pay,  and  allowance  of  a  briga- 
dier general  therein.  He  complained  that,  oy 
reason  of  the  unlawful  creation  and  action  of 
a  certain  court-martial,  he  had  been,  on  Feb- 
ruary 24,  1885,  suspended  from  rank  and  duty 
for  twelve  years,  and  that  one  half  of  his  pay 
had  been  forfeited  for  that  period.  For  rea- 
sons set  forth  in  the  petition,  the  claimant 
asked  that  the  proceedings,  findings,  and  sen- 
tence of  the  said  court-martial  should  be  de- 
clared to  be  void,  and  that  judgment  should  be 
rendered,  awarding  him  the  amount  of  bis  pay 
and  allowances  retained  in. pursuance  of  the 
said  sentence. 

The  court  of  claims  made,  upon  the  evi- 
dence, certain  findings  of  fact,  and,  on  the  27th 
day  of  February,  1893,  entered  a  final  judg- 
ment dismissing  the  claimant's  petition.  From 
that  judgment  an  appei^  was  taken  to  this 
court. 

Messrs.  J.  H.  OiUpatrick,  Benjamin 
Butterworth,  Julian  C.  Dowell,  and  David 
0.  Swaim,  in  proper  person,  for  appellant. 

Mr.  Judson  Harmon*  Attorney  Gkneral, 
for  appellee. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  theory  of  the  claimant's  petition  wat 
that  the  sentence  *of  the  court-martial  [555 
was  void,  and  hence  constituted  no  defense  to 
his  action  for  his  retained  pay. 

It  was  said  by  this  court  in  Dynes  T.  Hoowr^ 
61  U.  8.  20  How,  82  [16:  846],  that  *'with  the 
sentences  of  courts-martial  which  have  been 
convened  regularly,  and  have  proceeded  le* 
gaily,  and  by  which  punishments  are  directed, 
not  forbidden  by  law,  or  which  are  according 
to  the  laws  and  customs  of  tbe  sea,  civil  courtt 
have  nothing  to  do,  nor  are  they  in  any  way 
alterable  by  them.  If  it  were  otherwise,  the 
civil  courts  would  virtually  administer  tbe 
rules  and  articles  of  war  irrespective  of  those 
to  whom  that  duty  and  obligation  has  been 
confided  by  tbe  laws  of  the  United  States,  from 
whose  decisions  no  appeal  or  jurisdiction  of 
any  kind  has  been  given  to  the  civil  magistrate 
or  civil  courta." 

Keyf  T.  United  Statm,  109  U.  &  886  [87: 
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SM4],  was,  like  the  preseDt,  a  suit  in  the  court 
of  claims  to  recover  back  pay  allegwl  to  have 
been  wrongfully  retaioed  by  reason  of  an  illegal 
fudgment  of  a  court  martial,  and  the  rule  was 
laid  down  thus:  '*Tbat  the  court-mariial,  as  a 
general  court-martial,  had  cognizance  of  the 
charges  made,  an^  had  jurisdiction  of  the  per- 
son of  the  api^ellant,  is  not  disputed.  This 
being  so,  whatever  irregularities  or  errors  are 
alleged  to  have  occurred  in  the  proceedinc^, 
the  sentence  of  dismissal  must  be  held  valid 
when  it  is  questioned  in  this  collateral  way," 
but  "where  there  is  no  law  authorizing  the 
court- martial,  or  where  the  statutory  condi- 
tions as  to  the  constitution  or  jurisdiction  of 
the  court  are  not  observed,  there  is  no  tribunal 
authorized  by  law  to  render  the  judgment." 

In  i^mith  v.  Whitney,  110  U.  8. 167  [29:  601], 
these  cases  were  cited  with  approval,  and  nu 
nierous  other  decisions,  both  English  and 
American,  were  cited  to  the  same  effect.  We 
shall  have  occasion  to  revert  to  this  case  at  a 
subsequent  portion  of  this  opinion  when  exam- 
ining some  of  the  objections  urged  to  the  ac 
tion  of  the  court-martiaL 

With  these  general  principles  in  view  we 
•hall  now  briefly  consider  the  several  conten- 
tions urged  on  behalf  of  the  appellant. 

The  first  of  these  challenges  the  authority  of 
556]  the  President  *of  the  United  States  to 
appoint  the  general  court-martial  in  question. 
The  argument  is  based  on  the  phraseology  of  the 
72d  article  of  war,  contained  in  §  1342  of  the 
Revised  Statutes,  as  follows: 

**Any  j^enenil  officer,  commanding  the  army 
of  the  Lnited  States,  a  separate  army,  or  a 
separate  department,  shall  be  competent  to  ap- 
point a  general  court-martial,  either  in  lime  of 
peace  or  in  time  of  war.  But  when  any  such 
commander  is  the  accuser  or  prosecutor  of  any 
oflScer  under  his  command,  the  court  shall  be 
appointed  by  the  President,  and  its  proceed- 
ings and  sentence  shall  be  sent  directly  to  the 
Secretary  of  War,  by  whom  tbey  pIijiII  be  laid 
before  the  President  for  his  approval  or  orders 
in  the  case." 

It  is  claimed  to  be  the  legal  implication  of 
this  section  that  the  power  of  the  President  to 
appoint  a  court-martial  is  restricted  to  the 
sinsle  case  where  the  commander  of  an  officer 
charged  with  an  offense  is  himself  the  accuser 
or  prosecutor,  and  that,  as  in  the  present  case, 
General  Sheridan,  the  immediate  commander 
of  the  appellant,  was  not  the  accuser  or  prose- 
cutor, the  right  of  the  President  to  make  the 
order  convening  the  court-martial  did  not  arise. 
In  other  words,  the  contention  is  that  in  the 
72d  article  of  war,  just  quoted,  is  found  the 
only  power  of  the  President,  as  commander-in- 
chief  of  the  armies  of  the  United  States,  to  ap 
point  a  general  court-martial. 

This  view  of  the  President's  powers,  in  this 
particular,  was  asserted  in  Rankle  v.  United 
t^ies,  19  Ct.  CI.  896,  but  was  not  approved  by 
the  court  of  claims,  which  held  that  when  au 
thority  to  appoint  courts-martial  was  expressly 
granted  to  military  officers,  the  power  was 
necessarily  vested  in  the  commander  in  chief, 
the  Pre.oident  of  the  United  States.  Chief  Jus 
lice  Drake,  after  quoting  from  writers  on  mili- 
tary law  in  support  of  the  statement  that  the 
authority  of  the  President  to  appoint  general 
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courts-martial  bad,  in  fact,  been  exercised  from 
time  to  time  from  an  early  period,  said: 

*'As  commander-in-chief  the  President  it  au- 
thorized to  give  orders  to  his  subordinates,  and 
the  convening  of  a  court-martial  is  simply  the 
giving  of  an  order  to  certain  officers  *to  i55T 
assemble  as  a  court,  and,  when  so  assembled,  to 
exercise  certain  powers  conferred  upon  them  by 
the  articles  of  war.  If  this  power  could  not  be 
exercised,  it  would  be  impracticable,  in  the 
absence  of  an  assignment  of  a  geneial  officer 
to  command  the  army,  to  administer  military 
justice  in  a  considerable  class  of  cases  of  offi- 
cers and  soldiers  not  under  the  command  of 
any  department  commander,  as.  for  example, 
a  large  proportion  of  the  officers  of  the  general 
staff,  and  the  whole  body  of  the  retired  offi- 
cers." 

On  appeal,  the  judgment  of  the  court  of 
claims  was  reversed  by  this  court  on  the  sole 
ground  that  the  record  did  not  disclose  that  the 
sentence  of  the  court-martial  had  been  ap- 
proved by  the  President,  as  prescribed  in  ex- 
press terms  by  the  72d  article  of  war.  As  this 
court,  in  its  opinion,  did  not  think  fit  to  notice 
or  discuss  the  question  of  the  power  of  the 
President  to  appoint  the  court  martial,  the  case 
must  be  deemed  an  authority  for  the  proposi- 
tion that  the  court-martial  had  been  properly 
convened  by  the  order  of  the  President  as  com- 
mander-in-chief. 

It  may  be  interestinj|  to  uotice.  as  part  of 
the  history  of  this  question,  that  the  Senate  of 
the  United  States,  by  a  resolution  adopted 
February  7,  1885,  directed  its  committee  on 
the  judiciary  to  report,  among  other  thin^, 
whether,  under  existing  law,  an  otllcer  may  be 
tried  before  a  court-martial  appointed  by  the 
President  in  cases  where  the  commander  of  the 
accused  officer  to  be  tried  is  not  the  accuser, 
and  that  the  committee,  after  an  examinaiioa 
of  the  question,  expressed  its  conclusioos  in 
the  following  language: 

"Under  the  present  Constitution,  when,  for 
the  first  lime,  in  15506,  Congress  enacted  a  Code 
on  the  subject,  it  changed  the  imperative  Ian- 
euHse  of  the  articles  of  war  existing  under  the 
confederation,  and  simply  provided  that  any 
general  officer  commanding  an  army,  etc..  may 
appoint  general  courts-martial,  thus  evidently 
intending  to  confer  an  authority,  and  not  to 
exclude  the  inherent  power  residing  in  the 
President  of  the  United  Slates  under  th^  Con- 
stitution. The  substance  of  this  provision  has 
been  in  force  ever  since,  and  from  the  forma- 
tion of  the  Constitution  until  the  present  time 
t  lie  committee  *is  advised  that  the  Presi  [558 
dent  of  the  United  Stales  has,  stall  times,  when 
in  his  opinion  it  was  expedient,  constituted 
general  courts- martial. 

"In  this  state  of  the  history  of  legislation 
and  practice,  and  in  consideialion  of  the  nature 
of  the  office  of  commander  in-chief  of  the 
armies  of  the  United  States,  the  committee  is 
of  opinion  that  the  acts  of  Congress  which 
have  authorized  the  constitution  of  general 
courts-martial  by  an  officer  commanding  an 
army,  department,  etc,  are,  instead  of  being 
restrictive  of  the  power  of  the  commander-in- 
chief,  separate  acts  of  legislation,  and  m  rcJj 
provide  for  the  constitution  of  genenl  c  -urta 
martial  by  officers  subordinate  to  the  com- 
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mander  in-cbief .  and  who,  without  such  lef^is- 
latioD,  would  not  possess  that  power,  and  that 
they  do  not  in  any  mariDcr  control  or  restrain 
the  commander  in  chief  of  the  army  from  exer- 
cising the  power  which  the  committee  think, 
in  the  absence  of  legislation  expressly  pro- 
hibitive, Ti'sides  in  him  from  the  very  nature 
of  his  office,  and  which,  as  has  been  stated, 
has  always  been  ♦^xercised." 

Without  dwelling  lontier  on  this  question, 
we  approve  the  conclusion  reached  by  the 
court  of  claims,  that  it  is  within  the  power  of 
the  President  of  the  United  Stales,  as  com 
manderinchief,  to  validly  convene  a  general 
court  martial  even  where  the  commander  of 
the  accused  officer  to  be  tried  is  not  the  accuser. 

The  contention  that  the  President  of  the 
United  Slates  was,  in  the  present  case,  the 
accuser  or  prosecutor  of  the  appellant,  within 
the  meaning  of  the  72d  article  of  war,  is,  we 
think,  wholly  unfounded.  The  accusation  was 
matlebyoncA.  E.  Bateman.inaletteraddress'^d 
to  the  Secretary  of  War.  dated  April  16,  1884. 
Thereupon,  on  April  22,  1884.  the  President 
appointed  a  court  of  inquiry  to  examine  Into 
the  accusations  made  in  the  letter  of  Bateman 
to  the  Secretary  of  War.  Upon  the  report  of 
the  court  of  inquiry,  bv  order  of  the  Secretary 
of  War,  the  suliject  was  referred  to  Major  R. 
N.  Scott,  with  directions  to  prepare  charges 
and  specifications  against  General  Swaim;  and 
on  June  80,  1884,  the  President  appointed  the 
i>50|  general  court  martial  which  'proceeded 
to  hear  and  pass  upon  the  specifications.  It  is 
not  seen  how  these  routine  orders  which  led  to 
the  trialof  theappellantcanbe  construed  asmak- 
loff  the  President  his  accuser  or  piosecutor. 

It  is  next  contended  that,  even  if  the  court- 
martial  in  the  present  case  were  validly  con- 
vened by  the  order  of  the  President,  yet  that 
it  was  constituted  in  violation  of  the  70th 
article  of  war,  which  provides  that  "officers 
shnll  be  tried  only  by  general  courts-martial; 
.•ind  no  officer  shall,  when  it  can  be  avoided, 
be  tried  by  oflBcers  inferior  to  him  in  rank." 

It  appears  that  a  majority  of  the  court- 
martial  as  organized  for  the  trial  was  composed 
of  colonels,  officers  inferior  in  rank  to  the 
appellnnt,  whose  rank  was  that  of  briiradier 
^neral:  and  it  is  argued  that  the  record  docs 
not  affirmatively  disclose  that  the  appointment 
of  officers  inferior  in  rank  to  the  accused  was 
unavoidable  by  reason  of  some  necessity  of  the 
service 

In  ifartin  v.  Mott,  25  U.  8.  12  Wheat.  19 
[6:  537],  it  was  contended  that,  where  the 
articles  of  war  provided  that  "general  courts- 
martial  may  consist  of  any  number  of  commis- 
sioned ofllccrs  from  five  to  thirteen  inclusively; 
but  they  shall  not  consist  of  less  than  thirteen 
\vhere  that  number  can  be  convened  without 
rnanif<.st  injury  to  the  service;*'  and  where 
the  court  martial  in  question  consisted  of  six 
officers  on ly,— the c*ourl  was  not  legally  formed, 
because  the  government's  pleadimr  in  the  case 
did  not  affirmatively  show  that  thirteen  oflScers 
could  not  have  l)een  appointed  "without  man- 
ifest injury  to  the  service." 

Replying  to  this,  the  court,  through  Mr. 
Justice  Story,  said: 

"Supposing  these  claims  applicable  to  the 
court-martial  in  question,  it  is  very  clear 
that  the  act  is  merely  directory  to  the  officer 


appointing  the  court,  and  that  his  decision  ai 
to  the  number  which  can  be  convened  without 
manifest  injury  to  the  service,  being  in  a  mat- 
ter submitted  to  his  sound  discretion,  must  be 
conclusive." 

In  MuHan  v.  United  States,  140  U.  8.  240 
[35:  489],  the  case  was  one  where  Mullan  sued 
iQ  the  court  of  claims  to  recover  pay  as  com- 
mander in  the  navy  accruing  after  he  had  been 
dismissed  by  the  sentence  of  a  court-martial, 
which  sentence  was*allefired  to  be  void,  [560 
because  the  court  was  illegally  formed,  in  that 
five  of  its  seven  members  were  junior  in  rank 
to  the  accused,  the  39th  article  for  the  govern- 
ment of  the  United  States  navy  providing  that 
in  no  case,  where  it  can  be  avoided  without 
injury  to  the  service,  shall  more  than  one  half, 
ex'  lusive  of  the  President,  be  junior  to  the 
officer  to  be  tried.  But  this  curt,  through 
Mr.  Justice  Harlan,  said:  "Whether  the  inter- 
ests of  the  service  admitted  of  a  postponement 
of  his  trial  until  the  court  could  be  organized 
of  which  at  least  one  half  of  its  members, 
exclusive  of  the  President,  would  be  his  seniors 
in  rank,  or  whether  the  interests  of  the  service 
required  a  prompt  trial  upon  the  charges  pre- 
ferred, by  such  officers  as  could  be  then  assigned 
to  that  duty  by  the  C"mmander-in  chief  of  the 
squadron,  were  matters  committed  by  the  stat- 
ute to  the  determination  of  that  officer.  And 
the  courts  must  assume — nothing  to  the  con- 
trary appearing  upon  the  face  of  the  order 
convening  the  court— that  the  discretion  con- 
ferrel  upon  him  was  properly  exercised,  and. 
therefore,  that  the  trial  of  the  appellant  by  a 
court,  the  majority  of  whom  were  his  jun'ors 
In  rank,  could  not  be  avoided  'without  injury 
to  the  jservice,*"  citing  Martin  v.  Mott,  25  U. 
S.  12  Wheat.  19  [6:  537j. 

In  the  present  case,  several  considerations 
mit;ht  have  determined  the  selection  of  Ihe 
members  of  the  court,  such  as  the  health  of 
the  officers  within  convenient  distance,  or  the 
iiTJury  to  the  public  interests  by  detaching 
officers  from  their  stations.  The  presumption 
must  be  that  the  President,  in  detailing  the 
officers  named  to  compose  the  court-martial, 
acted  in  pursuance  of  law.  The  sentence  can- 
not be  collaterally  attacked  by  going  into  ao 
inquiry  whether  the  trial  by  officers  inferior  in 
rank  to  the  accused  was  or  was  not  avoidable. 

Error  is  assigned  to  the  court  of  claims  in 
overruling  an  exception  to  the  action  of  the 
court-martial  in  permitting,  after  objectioo 
mnde.  an  officer  to  sit  on  the  trial  whom  the  ap- 
pellant, in  the  performance  of  bis  official  duty, 
on  several  occasions  severely  criticised  in  oin- 
cial  reports,  and  whose  enmity  and  dislike  had 
been  thereby  incurred.  This  error  *is  suf-[561 
ficiently  disposed  of  bv  quoting  the  provisions 
of  the  88th  article  or  war:  "3Ieml>ers  of  a 
court-martial  may  be  challenged  by  a  prisoner, 
but  only  for  cause  stated  to  the  court.  The 
court  shall  determine  the  relevancy  and  valid- 
ity thereof,  and  shall  Dot  receive  a  chal- 
lenge to  more  than  one  member  at  a  time." 
The  decision  of  the  court-mnrtial  in  determin- 
ing  the  validity  of  the  challenge  could  noi  be 
reviewed  by  the  court  of  claims  in  a  collateral 
action. 

Objections  were  made  to  the  action  of  the 
court-martial  in  permitting  a  person  to  act  ai 
judge  advocate  who  was  not  appointed  by  the 
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convening  officer  of  the  court-martial,  nor 
•worn  to  the  faithful  performance  of  his  duty; 
in  receiving  oral  and  secondary  evidence  of  an 
account  when  books  of  original  entry  were 
available:  in  receiving  evidence  to  implicate 
the  accused  in  signing  false  certificates  relating 
to  money  which  formed  no  part  of  the  subject- 
matter  of  the  charges  on  trial;  in  refusing  to 
permit  evidence  as  to  the  bad  character  of  a 
principal  witness  for  the  prosecution;  in  re- 
fusing to  hear  the  testimony  of  a  material  wit- 
ness u>r  the  defense. 

It  was  the  opinion  of  the  court  of  claims  that 
the  errors  so  assigned  could  not  be  reviewed 
collatcrnllv,  and  that  they  did  not  affect  the 
legality  01  the  sentence;  and  in  so  holding  we 
think  that  court  followed  the  authorities. 
Such  questions  were  merely  those  of  proced- 
ure, and  the  court-martial  having  jurisdiction 
of  the  person  accused  and  of  the  ofifeose 
charged,  and  having  acted  within  the  scope  of 
its  lawful  powers,  its  proceedings  and  sentence 
cannot  be  reviewed  or  set  aside  by  the  civil, 
courts.  Dynes  v.  Hoover,  61  U.  S.  JiO  How.  65 
[15: 888];  Ex  parte  Reed,  100  U.  S.  18 1 25: 538J; 
Smith  V.  Whitney,  116  U.  8.  167  [29:601]; 
Johnson  v.  Sayre,  158  U.  8.  109  [39: 914J. 

It  is  strongly  urged  that  no  offense  under  the 
62d  article  of  war  was  shown  bv  the  facts,  and 
that  the  court  of  claims  should  have  so  found 
and  have  held  the  sentence  void.  If  this  posi- 
tion were  well  taken  it  would  throw  upon  the 
civil  courts  the  duty  of  considering  all  the  evi- 
dence adduced  before  the  courts-martial  and  of 
determining  whether  the  accused  was  guilty  of 
conduct  to  the  prejudice  of  good  order  and 
military  discipline  in  violation  of  the  articles  of 
war. 

562]  *But,  as  the  authorities  heretofore  cited 
show,  this  is  the  very  matter  that  falls  within 
the  province  of  courts-martial,  and  in  respect  to 
which  their  conclusions  cannot  be  controlled 
or  reviewed  by  the  civil  courts.  As  was  said 
in  8mith  v.  Whitney,  116  U.  8.  178  [29:  604], 
'*of  questions  not  depending  upon  the  con- 
struction of  the  statutes,  but  upon  unwritten 
military  law  or  usage,  within  the  jurisdiction 
of  courts-martial,  military  or  naval  officers, 
from  tiieir  training  and  experience  in  the  serv- 
ice, are  more  competent  judges  than  the 
courts  of  common  law.  .  .  .  Under  every 
system  of  military  law  for  the  government  of 
either  land  or  naval  forces,  the  jurisdiction  of 
courts-martial  extends  to  the  trial  and  punish- 
ment of  acts  of  military  or  naval  officers  which 
tend  to  bring  disgrace  and  reproach  upon  the 
service  of  which  they  are  members,  whether 
those  acts  are  done  in  the  performance  of  mili- 
tary duties,  or  in  a  civil  position,  or  in  a  social 
relation,  or  in  private  business." 

In  United  States  v.  Fletcher,  148  U.  8.  84 
[87:878],  will  be  found  observations  to  the 
same  effect. 

It  is  earnestly  contended  that  upon  the  four- 
teenth finding  of  the  court  of  claims  it  was 
the  duty  of  that  court  to  set  aside  the  sentence. 
That  finding  was  as  follows: 

"The  court-martial  having  reached  a  finding 
and  having  thereupon  sentenced  claimant  upon 
the  charges  promulgated,  in  said  general  court- 
martial  orders.  No.  19,  and  the  reviewing  offi- 
cer having  referred  to  the  court  for  trial  an- 

sse 


other  set  of  charges  alleging  fraud  and  conduct 
unbecoming  an  officer  and  a  gentleman,  under 
the  60th  and  61st  articles  of  war,  as  promul- 
gated in  general  court-martial  oniers^o.  20, 
of  1885,  and  the  court-martial  having  heard  all 
the  evidence  for  the  prosecution  therein  (ex- 
cept an  absent  witness,  but  with  a  statement  a* 
to  what  such  witness  would  testify  to),  thus 
making  a  prima  facie  case  against  claimant^ 
and  he  not  having  presented  a  defense,  the  re- 
viewing authority  returned  the  case  promul- 
gated in  said  court-martial  order  19  to  the 
court  for  reconsideration  and  a  more  severe 
sentence,  with  an  opinion  of  the  Attorney 
General  hereinbefore  set  forth,  which  proceed- 
ing's were  with  closed  doors,  and  of  whicli 
claimant  bad  no  notice  at  the  time." 

^In  order  to  apprehend  the  legal  effect[563 
of  this  finding  we  should  read  a  portion  of  the 
history  of  the  case  as  stated  in  the  opinion  of 
the  court  of  claims: 

"  The  question  of  fraud  being  out  of  the  case, 
and  the  court-martial  having  properly  acquitted 
the  claimant  on  the  charge  of  conduct  unbe- 
coming an  officer  and  a  gentleman,  imposed 
this  sentence:  'To  be  suspended  from  rank, 
duty,  and  pay  for  the  period  of  three  years.' 
The  record  then  went  to  the  President  and  was 
by  him  referred  to  the  Attorney  Qeneral.  On 
the  11th  of  February,  1885,  the  President  re- 
turned the  record  to  the  court  martial  'for 
reconsideration  as  to  the  findings  upon  the  first 
charge  only,  and  as  to  the  sentence,  neither  of 
which  are  believed  to  be  commensurate  with 
the  offenses  as  found  by  the  court  in  the  first 
and  third  specifications  under  the  first  charge.' 
The  President  also  communicated  to  the  court 
the  opinion  of  the  Attorney  General,  ^whose 
views,'  he  added,  'upon  the  matter  submitted 
for  reconsideration  have  my  concurrence.' 
.  .  .  The  court-martial,  notwithstanding 
the  strictures  of  the  Attorney  General,  prop- 
erly adhered  to  its  determination  that  the  facts 
found  did  not  constitute  the  offense  charged, 
but  it  imposed  a  second  sentence  upon  the  ac- 
cused, the  language  of  which  is  as  follows: 
'The  court,  upon  mature  reconsideration,  has 
not  found  the  accused  guilty  of  such  a  degree 
of  wrongful  or  deceitful  conduct  as  to  justify 
a  finding  of  guilty  of  conduct  unbecoming  an 
officer  and  a  gentleman,  and  has  therefore  re- 
spectfully adhered  to  its  finding  upon  the  first 
charge.' 

But  the  court  imposed  the  following  sen- 
tence: '"To  be  suspended  from  rank  and 
duty  for  one  year,  with  forfeiture  of  all  pay 
for  the  same  period,  and  at  the  end  of  that  pe- 
riod to  be  reduced  to  the  grade  of  judge  ad- 
vocate with  the  rank  of  major  in  the  judge 
advocate  general's  department.'"  This  sen- 
tence the  President  likewise  disapproved,  be- 
cause, as  he  thought,  that  part  of  the  sentence 
that  provided  that  the  accused  should  be  re- 
duced in  rank  could  not  be  tarried  into  effect 
by  the  Executive  alone,  but  would  require  a 
nomination  by  the  President  and  a  confirmatioa 
by  the  Senate,  and  then  only  in  case  of  an  ex- 
isting_vacancy. 

*"The  court  a  third  time  deliberated,  [5641 
and  then  imposed  the  sentence  which  "was  ap- 
proved by  the  President  and  carried  into  effect, 
and  which  the  claimant  now  attacks.  It  is  *to  be 
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suspended   from   rank   and  diilj   for    twelve  tenee  for  the  purpose  of  correcting  any  ml(- 

yeara   and   forfeit  one  half  bis   monChl;  pay  take  wbicb   may  bave  beeo   committea,   but 

every  montb  [or  tbe  same  period.'"  that  U  was  not  witbJDlbepowerof  the  revising 

It  \s  claimed  tbat  tlie  action  of  tbe  President  aiitborily  to  compel  a  court  to  cbBni;e  its  sen- 

Id  ibua  twice  relwniog  tlie  proceedines  to  the  teDce,  where,  upon  being  rec?0Dvened  by  him, 

court-martial,  urging  a  more  severe  Bentence,  tbey  have  refused  to  iDodif  j  It,  nor  dtreclly  or 

wH>  witbom  autlioriiy  of  law,  and  Ibal  the  indirectly  to  eolarge  tbe  measure  of  puniah- 

said  last  sentence  having  resulted  from  sued  ment  imposed  by  sentence  of  a  court  martial, 

illegal    conduct    was    absolutely   void.     This  This  court  held  that  such  regntsIionB  have  the 

cootenllon  is  based  upon  tbe  proposition  that  force  of  law,  but  that  as  the  court- martial  bad 

ibe  pruvisioQ  in  the  British  muliay  act,  which  jurisdiction  over  tbe  person  and  the  case,  Its 

was  in  force  In  this  country  at  the  lime  and  proceedingscouldaotbecollalerally  impeached 

prior  to  tbe  American  Revolution,  and  which  for  any  mere  error  or  Irregularity  coinmilted 

reeulates    pioccedinss    in    courts-martial,    is  within   the  sphere  of  Its  autbnnty:  that  the 

applicable.     This   provision   was   as   follows:  matters  complained  of  were  within  tbe  juria- 

"Tbe  authority  having  power  1o  confirm  tbe  dictloo  of  the  court  martial;  that  the  second 

findings  iind  seo'ence  of  a  court  martial  may  sentence  was  not  void;  and,  accordingly,  the 

send  buck  such  findrngjand  sentence,  or  either  application   for  a  writ  of  habeas  corpus  wu 

of  them,  for  revision  once,  but  not  more  than  denied.     We  a^ree  with  tbe  court  oE  clalma 

ODce,  and  it  sball  not  l>e  lawful  for  ibe  court  that  the  ruling  in   Ex  parte  Rted.  tupra,  in 

on  any  revision  to  receive  any  additional  erl-  principle,  decides  the  present  question, 

deoce,  and  when  the  prncecdines  only  are  sent  We  think  that  the  court  of  claims  did  not 

back  for  revL^ion  tbe  court  shall  bave  power,  errinbolding'thatwherean  officer  is  sua- [S60 

without  any  direction,  to  revise  the  sentence  pended  from  duty  he  is  not  entitled  to  emolU' 

also.     To  DO  case  shall  tbe  authority  recom-  ments  or  allowances,   itiltage  d  Commutation 

mend  the  increase  of  a  sentence,  nor  shall  the  Caief  ("  United  Stala  v.   P/iiiterir")  94  U.  B, 

court  martial,  on  revisal  of  tbe  sentence,  either  318(24:116]. 

In   obedience  to   the   recom m en datlon  of  tbe  We  bave  fell  constrained  to,  at  least  briefly, 

aulboriry  or  for  any  other  reason,  bave  tbe  consider  the  several  proposilions  urged  upon 

power  to  increase  Ihe  senlunce  awarded."  us  with  so  much  zeal  and  ability  on  behalf  of 

Even  if  it  be  conceded  that  thia  provision  of  the  appellant,  though  we  might  well  havecoo- 

the  British  mutiny  act  was  at  any  lime  opera-  tented  ourselves  with  a  reference  to  the  able 

tive  in  this  country,  (he  subject  is  now  covered  and  elaborate  opinion  of  the  court  of  claims 

hy  tbe  Army   Hegulalions,  1881,  S  623.  relied  delivered  by  Justice  Nott.     28  Ct.  CI.  178. 

upon   by  tbe  attorney  generst  in  bis  letter  to  As  we  have  reached  tbe  conclusion  that  the 

tbe  President  and  cited  by  the  court  of  claims,  court-martial  in  question  was  duly  convened 

wbicb  19  aa  follows:  and  organized,  and  that  the  questions  decided 

"When   a   court  martial    appears    to   have  were    within   Its   lawful    scope   of  action,   It 

erred  in  any  respect,  the  reviewing  authority  would  be  out  of  place  for  us  to  express  any 

may  reconvene  the  court  tor  a  consideration  opinion  on  the  propriety  of  tbe  action  of  that 

of  lis  action,  with  suggestions  for  itsguidauce.  court  in  Its  proceedings  and  sentence.     If.  in- 

The  court  may  thereupon,  should  it  concur  in  deed,  as  has  been  strenuously  urged,  the  «p- 

the  vii:ws  submitted,  proceed   to  remedy  tbe  pellant  was  harshly  dealt  with,  and  a  sentence 

errors  pointed  out.  aod   may  modify  or  com-  of  undue  severity   was   finally   Imposed,  the 

pletely  change  its  findings.     Tbe  object  of  re-  remedy  most  be  found  elsewhere  than  In  tlia 

convening  the  court  In  such  a  case  Is  to  afford  courts  of  law. 

565]i[aBopportunity*toreconsldertherecord  Thtdeeretqfl?ieOtmTttfCtaimtii<tfflmud, 
for  tbe  purpose  of  correcting  or  modifying  any 

conclusionsthereupon,  and  10  make  any  amend-  ^-^-. 
menla  of  Ihe  record  necessary  to  perfect  it." 

This  regulation  would  seem  to  warrant  Ibe  riuca    w     nv  wiirr'tTW  rf  „t      J«rf* 

course  of  conduct    fallowed  In  the  present  ""ES  H.    DE  VAUGHN  a  at..  AppU., 

case.     In  Ex  parte  Heed.  100  U.  8. 13  [25: 6381  *" 

a   BomeRhat   similar    contenlion    wu    made!  BAKAH   W.  HUTCHINSON  «t  at 
Thrrea  court-martial  had  imposed  a  sentence 

which   was  trsnsmitted    with   the    record   to  (Sea  B.  a  Heportar-s  ed.  680-0(8.1 

Adrairnl  Nichols,  ihe  revising  officer,  wbo  re'  -,  ,   ,                     ,        ,      ^            _,           ,   . 

turned  it  with  a  letter  staling  that  the  finding  ^"^  ^"*  ^"T*  '^'^"' "/  property—nOe  tn 

was  in  accordance  with  the  evidence,  but  that  SheUej/'t  Cau-tOTUtruetton of  dtvm. 

he  differed  wirh  Ibe  court  as  lo  tbe  adequacy  ,_.,        .      ,,.       ,.,  w,     jii.     .j 

otib,.e.ie»c,   Tb.  court  r„todtbe.»imce  '■™i;;™V.'l';J;.:™'*.?a°J::S':5/?^^^ 

»l'°  wt"  *"°""  "X,- V"'"  "z  ss!  .'s^-isrs  "^k";^'^. 

tence,   which   was    approved.      The  accused  vejanoi». 

filed  a  petition  for  a  writ  of  habeas  corpus  in  ^    xhe  rule  fn  ShelKv's  0am  was  Introduced  Into 

Ihla  court;  and  It  was  claimed  that  the  court  Mariland  aa  pact  of  the  common  law.  and  hu 

had  exhausted  ita  powers  in  making  the  first   

sentence,  and,  also   that  it  was  not  competent  Norc— J.(  comfTion  loir.  <Uvfae  of  laiuU  oensr^ 

for  tbe  court  marliki  to  give  effect  to  tbe  views  o"!/."""'™' "wd""/  perpetvitv  or  Umiualoji.  con- 

of   the  revising  officer   bv  imnosin?  a  Kecond  f':TtatlfetatalBonlii,un!eal!irTeU  monlfut  tntan- 

.entenJo    morrsrventV      ThelfavvVe^^  (iontoffi.,  (H*/w  ™J«  fotlo^d  (n  United  auu. 

latlons  we'ie  cit^elr  to"he"e^0ect  that  th7auX-  ^^^^7"^ """^""'^  ""'"' ""  "^  '■  "■*• 

Ity  who  ordered  the  court  wis  competent  to  Ait^praeOmtand  tubtevKntennatlbmtinwm 

direct  It  to  reconsider  its  proceedings  and  ten-  anddM(rs.ieeiK>tau>TBrk>r  T.HsBon,  SrJOl. 
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continued  in  force  In  that  state  and  In  the  Dis- 
trict of  Columbia. 

ft.  A  device  to  a  daughter  for  life,  and  at  her  de- 
cease to  her  heirs  begotten  of  her  body  and  to 
their  heirs  and  assignfi,  shows  an  intention  that 
her  cbiJdren  shall  become  ttie  root  of  a  new  suc- 
oessiou  and  talie  as  purchasers,  and  not  as  heirs. 

[No.  1 14.] 

Argued  October  SO,  1S96.    Decided   Mardt  i, 

1S97. 

APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  affirm- 
ine  a  decree  of  the  Supreme  Court  of  thai  Dis- 
trict dismissing  a  suit  io  equity  brought  by 
James  H.  De  Vaup:hD  et  al.,  plaintififs,  aj^ainst 
Sarah  W.  Hutcbinson  et  al.,  to  procure  n 
declaration  that  a  certaio  devise  became  void 
and  thereupon  certain  real  estate  became  vested 
in  the  plaintiffs  as  heirs  at  law,  etc.  Affirmed. 
See  same  case  below,  8  App.  D.  C.  50. 

Statement  by  Mr.  Justice  Shiras ! 

Samuel  De  Vaushn,  a  resident  of  the  Dis- 
trict of  Columbia,  died  on  the  5th  day  of  July, 
567]1867,  leaving  a  last  will  and  ^testament 
datetl  April  20, 1861.  This  will  was  admitted  to 
probate  September  1, 1867,  and  was,  as  to  those 
of  its  provisions  which  are  involved  io  the 
present  litigation,  as  follows: 

"I  give  and  bequeath  unto  my  sister,  Susan 
Bray  field,  all  my  personal  property  of  what- 
ever description. 

"Item.  I  give  and  devise  unto  my  sister  Susan 
Bray  field  the  whole  square  four  hundred  and 
eighty  three  and  improvements,  also  lots  twen- 
ty, twenty  one.  and  part  of  lot  twenty- two,  in 
square  three  hundred  and  seventy-eight,  situ 
ated  in  the  city  of  Washington,  during  her 
natural  life,  and  at  her  death  to  her  daughters 
Mary  Rebecca  Brayfield,  Catharine  Sophia 
Harrison,  and  Martha  Ann  Mitchell,  to  be  di- 
vided in  the  following  manner,  that  is  to  say: 
Martha  Ann  sIimII  have  one  half  of  lot  twenty, 
as  subdivided,  being  73  feet  deep,  haviug  on 
the  same  two  houses.  To  Catharine  Sophia, 
the  other  hialf  (being  the  east  half)  of  said  lot 
twenty,  having  also  on  the  same  two  houses, 
and  Mary  Rebecca  shall  have  the  corner  store 
situated  on  lot  twenty-one.  CathHrinc  Sophia 
shall  have  the  two  houses  next  south  of  said 
corner  store  on  said  lot  twenty  one,  and  Martha 
Ann  shall  have  the  next  two  houses  south  of 
the  two  to  Catharine  Sophia,  and  adjoining 
the  same  on  said  lot  twenty-one,  and  Mary  Re- 
becca shall  have  the  whole  of  that  part  of  lot 
twenty-two.  as  subdivided  from  lot  twenty  and 
improvements,  during  their  natural  lives,  and 
after  their  death  to  their  heirs  begotten  of  their 
bodies,  and  to  their  heirs  and  assigns  forever. 

"I  also  desire  that  square  four  hundred  and 
eighty-three  shall  be  subdivided  at  the  rieath 
of  my  sister  Susan  Brayfield,  and  distributed 
as  follows:  Mary  R«*becca  Brayfield  shall  have 
the  whole  front  on  E  street.  dO  feet  deep  to  a 
10-foot  alley,  which  comprises  lots  one  and 
two.  with  all  improvements  on  the  same. 
Martha  Ann  Mitchell  shall  have  00  feet  on 
Sixth  street,  running  that  breadth  throuirh  the 

Suare  to  Fifth  street,  and  Catharine  Sophia 
arrison  shall  have  the  remainder  north  por- 
tion of  said  square  four  hundred  and  eighty- 
three,  during  their  natural  liyes,  and  at  tlielr 
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death  to  be  equally  divided  among  the  beirs 
of  their  bodies  begotten,  share  and  sbare  alike, 
and  to  their  heirs  and  assigns  forever. 

**'ltem.  I  si ve and  devise  to  Mary  Re-[568 
becca  Brayfield  the  east  part  of  lot  nineteen,  in 
square  three  hundred  and  seventy  eiuht,  and  all 
improvements  on  said  lot. front  and  rear,  during 
her  natural  life,  and  after  her  death  to  her 
heirs  and  assigns  forever. 

"Item.  I  give  and  devise  to  Catharine  So- 
phia Harrison  the  east  part  of  lot  seventeen,  ia 
square  three  hundred  and  seventy-eight,  in- 
cluding all  improvements,  and  also  that  part 
as  subdivided  in  the  rear  in  said  square,  durin/^ 
her  natural  life,  and  after  her  death  to  the 
heirs  of  her  body  begotten,  and  to  their  heirs 
and  assigns  forever. 

"Item.  I  give  and  devise  to  Martha  Ann 
Mitchell,  daughter  of  Susan  Brayfield,  the 
west  part  of  lot  eighteen  in  square  three  hun- 
dred and  seventy -eight,  and  all  improvements, 
including  that  part  as  subdivided  in  the  rear 
on  said  square,  and  to  her  heirs  and  assigns 
forever. 

'*I  give  and  bequeath  to  my  mother  during 
her  natural  life,  out  of  the  rents  of  lots  Nos. 
twenty,  twenty-one,  and  part  of  twenty  two, 
in  square  three  hundred  and  seventy  eight,  and 
also  the  whole  of  square  four  hundred  and 
eicbty  three,  devised  to  my  sister  Susan  Bray- 
field. the  sum  of  $25  per  month;  or,  if  prop- 
erly provided  for  by  my  said  sister,  then  only 
$5  per  month  for  her  own  use  as  she  may 
think  proper. 

"Item  I  give  and  devise  to  my  brother  John 
De  Vaughn,  io  squaie  four  hundred  and  eight, 
lot  D  and  parts  of  lot  five  in  square  four  hun- 
dred and  five,  and  lot  two  in  square  four 
hundred  and  eighty  seven,  and  all  improve- 
ments, also  lot  eleven  in  square  five  hundred 
and  seventeen,  lots  four  and  five  in  square 
four  and  five  in  square  seven  hundred  and 
eighty  five,  and  to  bis  heirs  and  assigns  for- 
ever. All  of  which  property  is  situated  in  the 
citv  of  Washington,  District  of  Columbia. 

"Item.  I  give  and  devise  to  my  brother  Will- 
iam De  Vaughn,  of  the  city  of  Alexandria, 
state  of  Virgmia,  lot  three  in  square  one  thou- 
sand and  ninety  five,  lot  one  in  sq^uare  six 
hundred  and  seventy  seven,  lot  four  in  square 
forty-four,  lot  two  m  square  one  hundred  and 
twenty-nine.  Also  lots  B,  C,  D,  P.  and  O  in 
square  forty  three,  all  lyin^  and  being  in  the 
city  ^of  Washington  and  District  of  Co-[&60 
lumbia,a1so  the  house  and  lot  on  Henry  street  in 
thecityof  Alexandria,  state  of  Virginia,  and  u> 
his  heirs  and  assigns  forever." 

Martha  Ann  Mitchell,  one  of  the  devisees 
named  in  the  will,  died  in  the  year  1&66.  be- 
fore the  death  of  the  testator.  Samuel  De 
Vaughn,  leaving  as  her  only  children  and  beirs 
at  law  Benjamin  D.  Mitchell,  Richard  R.  Mit- 
chell, and  Sarah  W.  Hutchinson  Mrs.  Susan 
Brayfield,  the  tenant  for  life,  died  in  Decem- 
ber. 1891. 

In  May.  1892,  James  H.  De  Vaughn,  Emily 
De  Vaughn,  and  Rebecca  J.  Eirk.  as  heirs  at 
law  of  Samuel  De  V»nighn,  brought,  in  the 
supreme  court  of  the  District  of  Columbia,  a 
bill  in  equity  against  William  H.  De  Vaughn 
and  others,  also  heirs  at  law  of  Samuel  De 
Vaughn.  The  purpose  of  the  bill  was  to  have 
declaration  thai  by  reason  of  the  d^^^*^  of 
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Martba  Aon  Mitcbell  during  the  lifetime  of 
the  testator  the  devise  to  her  lapsed  and  be- 
came Yoid,  aod  that  thereupon,  upon  the  death 
of  the  testator  and  ot  Susan  Bray  field,  the  real 
estate  described  in  said  devises  became  vested 
in  the  heirs  at  law  of  the  said  testator  as  if  the 
said  testator  had  died  intestate  as  to  said  real 
estate:  and,  upon  such  declaration,  that  the 
said  real  estate  should  be  sold  and  the  pro- 
ceeds of  such  sale  should  be  distributed  among 
the  parties  lawfully  entitled  tbereto  as  heirs  at 
law  of  the  said  Samuel  De  Vaughn. 

To  this  bill  appeared  Benjamin  D.  Y. 
Mitchell  and  others,  the  children  of  the  said 
Martha  Ann  Mitchell,  who  were  living  at  the 
death  of  the  said  testator,  and  who  filed  a  de- 
murrer to  said  bill.  Upon  argument  in  the 
supreme  court  of  the  District  of  Columbia,  (he 
demurrer  was  sustained,  and,  the  complainants 
electing  to  stand  on  their  said  bill,  a  final  de- 
cree was  entered,  dismissing  the  bill  and  award- 
ing^an  account  of  rents  and  profits. 

From  this  decree  an  appeal  was  taken  to  the 
general  term,  but  the  cause  was  thereafter 
transferred  to  and  beard  in  the  court  of  ap- 
peals of  the  District  of  Columbia,  and  on  April 
2,  1894,  the  decree  of  the  supreme  court  was 
affirmed.  From  the  decree  of  the  court  of  ap 
peals  an  appeal  was  duly  prayed  and  allowed 
to  this  court. 

Messrs.  H.  O.  Claue^hton  and  Ghapin 
Broion  for  appellants. 

Messrs,  Jeremiah  M.  Wilson  and  A,  A. 
Hoehling^  Jr.,  for  appellees. 


Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

It  is  a  principle  firmly  established  that  to 
the  law  of  the  state  in  which  the  land  is  situ- 
ated we  must  look  for  the  rules  which  govern 
its  descent,  alienation,  and  transfer,  and  for 
the  effect  and  construction  of  wills  and  other 
conveyances.  United  Stairs  v.  Crosby,  11  U. 
S.  7  Cranch,  115  [o:  2871;  Clark  v.  Graham, 
19  U.  8.  «  Wheat.  577  [5:  834];  McGoon  v. 
JSeales,  76  U.  S.  9  Wall.  23  [19:  5451;  Brine  v. 
Hartford  F.  Ins.  Co.  96  U.  S.  627  [24:  858].  • 

Accordingly,  in  the  present  case,  we  are 
relieved  from  a  consideration  of  the  innumer- 
able cases  in  which  the  courts  in  England  and 
in  the  several  states  of  this  Union  have  'dealt 
with  the  origin  aod  application  of  the  rule  in 
STielUy's  Case,  1  Coke.  88.  We  have  only  to 
do  with  that  famous  rule  as  expounded  and  ap- 
plied by  the  courts  of  Maryland  while  the  land 
In  question  formed  part  of  the  territory  of  that 
state,  and  to  further  inquire  whether,  since  the 
cession  of  the  lands  forming  the  District  of 
Columbia,  there  has  been  any  change  in  the 
law  by  legislation  of  Congress. 

We  learn  from  the  reported  cases  that  the 
rule,  as  established  in  the  jurisprudence  of 
England  before  the  American  revolution,  was 
introduced  into  Maryland  as  part  of  the  com- 
mon law,  and  has  been  constantly  recognized 
and  enforced  by  the  courts  of  that  state. 
Home  ▼.  Lyetht  4  Harr.  &  J.  486;  Ware  Vi 
Jhehardson,  8  Md.  506  rS6  Am.  Dec.  762] ; 
Shrete  t.  8krme,  43  Md.  882;  Dickson  y.  Satter- 
Md,  6)1  Md.  817;  BaUtead  t.  BaU,  60  Md. 

Bol  m  alto  kam  from  those  cases  and  other 


Maryland  cases  that  might  be  cited,  that 
though  the  rule  is  recognized  as  one  of  prop- 
erty, yet  if  there  are  explanatory  and  qualify- 
ing expressions,  from  which  it  appears  that  the 
import  *of  the  technical  language  is  con-[57 1 
trary  to  the  clear  and  plain  intent  of  the  testa- 
tor, the  former  must  yield  and  the  latter  will 
prevail. 

Thus  in  the  case  of  Shreve  v.  Shrere,  43  Md. 
382,  where  there  was  a  devise  to  named  chil- 
dren of  tbe  testator,  for  and  during  their  nat- 
ural lives,  and  on  the  death  of  said  children, 
or  either  of  them,  to  his  or  her  issue  lawfully 
begotten,  and  their  heirs  or  assigns  forever,  it 
was  held  that  the  word  issue  used  in  the  clause 
cited  was  a  word  of  purchase;  and  in  tbe  opin- 
ion it  was  said:  "Again,  there  are  words  of 
limitation  superadded  to  tbe  gift  to  the  issue; 
it  is  to  them  and  their  heirs  forever.  Now  in 
the  well-known  case  of  Lvddington  v.  Kime, 
1  Ld.  Raym.  203,  the  devise  was  in  very  nearly 
tbe  same  terms,  viz.,  to  A  for  life  without  im- 
peachment of  waste,  and  in  case  he  should 
have  any  tsstte  male,  then  to  such  issue  male 
and  his  heirs  forever,  with  a  limitation  over  in 
default  of  such  issue,  and  the  court  held  the 
testator  intended  the  word  {issue)  should  be  des- 
ignntio  persona,  and  not  a  word  of  limitation, 
'  btcaus3  he  added  a  further  limitation  to  the 
issue,  viz.,  and  to  the  heirs  of  such  issue  forever.* 
Tbe  principle  deduced  from  this  case  is  thus 
stated  in  6  Cruise,  Di<r.  3d  Am.  ed.  S69; 
'  Where  an  estate  is  devised  to  a  person  for 
life,  with  remainder  to  his  issue,  with  words 
of  limitation  superadded,  the  word  "issue"  will 
in  that  case  be  construed  to  be  a  word  of  pur- 
chase.'" 

The  court,  in  Shreve  v.  Shreve,  took  notice  of 
the  fact  that  the  case  of  Lvddington  v.  Kime 
has  been  doubted,  particularly  by  Powell  in 
his  learned  work  on  Devises,  but  the  Maryland 
court  adds: 

*'But  these  views  [of  Powell]  do  not  appear 
to  have  been  adopted  by  tbe  most  recent  Eng- 
lish decisions,  for  in  (folder  v.  Crofyp,  5  Jur. 
N.  S.  562.  where  a  testator  devised  property  to 
his  daughter  for  life,  and  after  her  aeath  to  the 
issue  of  her  body  lawfully  begotten,  to  hold 
to  them  and  their  heirs  forever  as  tenants  in 
common,  and  in  default  of  such  issue  then 
over,  it  was  held  the  daughter  took  but  a  life 
estate.  That  case  was  decided  by  Sir  J.  Ro- 
milly,  M.  R.,  and  his  opinion  is  thus  briefly 
and  emphatically  expressed:  'I  have  always 
considered  that  where  an  estate  is  given  to  the 
'ancestor,  and  there  is  a  direction  that  it  is  [572 
afterwards  to  go  to  the  issue  of  his  body,  and  the 
mode  in  which  the  issue  are  to  take  is  specified, 
with  the  words  added  giving  them  the  absolute 
interest,  there  the  ancestor  takes  an  estate  for 
life  and  not  an  estate  tail,  although  there  is  a 
devise  over  in  the  event  of  the  ancestor  not 
having  any  issue.  No  one  can  doubt  that  tbe 
word  **i8sue"  is  here  used  as  equivalent  to  "chil- 
dren." I  am  of  opinion  tbe  daughter  takes  an 
estate  for  life,  and  that  her  issue  take  as  pur- 
chasers an  estate  in  fee  simple  as  tenants  in 
common.' 

"8o  in  the  still  more  recent  case  of  Bradlew 
y.  Cartufright,  L.  R.  2  C.  P.  611,  it  was  held 
that  where  an  estate  is  given  for  life  and  tbe 
remainder  to  the  issue  is  accompanied  by  words 
of  distribution  and  by  words  which  would  oon- 
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▼ey  an  estate  in  fee  or  in  tail  to  the  issue,  the 
estate  of  the  first  taker  is  limited  to  an  estate 
for  life;  and  tbat,  wtiether  the  estate  is  given 
in  fee  to  the  issue  by  the  usual  technical  words, 
heirs  of  the  body,  or  by  implication. 

"It  may  be.  as  stated  by  Mr.  Powell,  that 
subsequent  decisions  in  England  have  in  effect 
overruled  Luddington  y.  Kime,  1  Ld.  Raym. 
203,  and  tbat  at  the  present  time  the  will  be- 
fore us  would  receive  a  different  construction 
in  the  English  courts,  but  we  have  been  re- 
ferred to  no  decision  in  this  country,  nor  are 
we  aware  of  any,  in  which  that  case  has  been 
overruled  or  its  authority  questioned.  It  is, 
with  others,  cited  by  Chancellor  Kent  as  au- 
thority for  the  position  that  where  the  testator 
superadds  words  of  explanation,  or  fresh  words 
of  limitation,  and  a  new  inheritance  is  grafted 
upon  the  heirs  to  whom  he  gives  the  estate,  the 
case  will  be  withdrawn  from  the  operation  of 
the  rule.  4  Kent,  Com.  321.  It  meets  an  ap- 
proving reference  in  the  very  able  opinion  of 
Yeates.  J.,  in  FindUty  v.  Riddle,  8  Binn.  156 
[6  Am.  Dec.  8551,  where  there  was  a  devise  to 
A  for  life,  and  if  he  died  leaving  lawful  issue 
to  his  heirs  as  tenants  in  common  and  their  re- 
spective heirs  and  assigns,  and  the  court  held 
that  A  took  only  an  estate  for  life  with  a  con- 
tingent remainder  to  his  heirs. 

*'Bu't  what  is  more  important  to  the  decision 
of  this  case  is  the  fact  that  the  doctrine  of  Lud- 
tilS]dingion  v.  Ztm«,«t<pra,and  other  ^similar 
cases,  has  been  repeatedly  recognized  and  ap 
proved  by  the  courts  of  this  state.  Thus,  in 
Home  T.  Lythe^  4  Harr.  &  J.  486,  a  case  which 
Chancellor  Kent  cites  as  containing  a  learned 
and  accurate  exposition  of  the  rule  under  all 
its  modifications  and  exceptions,  we  find  an  ex- 
ception to  its  operation  thus  stated:  'So 
where  the  persons  to  take  cannot  take  as  heirs 
bv  the  description  by  reason  of  a  distributive 
direction  incompatible  with  a  course  of  descent, 
as  were  gavelkind  lands,  were  devised  to  A  and 
the  heirs  of  her  body  lawfully  to  be  begotten, 
as  well  males  as  females,  and  to  their /<^>«  dTuf 
amgneforeter,  to  be  equally  divided  between 
them,  share  and  share  alike,  as  tenants  in  com- 
mon and  not  as  joint  tenants;  in  this  case  it  was 
held  that  the  words  '  heirs  of  the  body'  did  not 
operate  as  words  of  limitation  because  they 
were  corrected  or  explained  by  the  words 
which  followed,  and  were  irreconcilable  with 
the  notion  of  descent,  and  aUo  because  there 
were  words  of  fee  ingrajted  on  the  words  of  limi- 
tation,  which  showed  that  the  estates  given  to 
the  children  and  not  the  estate  of  A  were  to  be 
the  groundwork  of  succession  of  heirs,  or,  in 
other  words,  that  the  children  of  A  were  to  be 
the  termini  for  the  succession  to  take  its  course 
from.' 

'*Again,  in  Lyle$  y.  Digges,  6  Harr.  &  J.  878 
[14  Am.  Dec.  2811,  we  find  approval  of  Back- 
hmse  v.  WeUs  ]\  £q.  Cas.  Abr.  184]  (another 
case  that  Mr.  Powell  insists  has  been  over- 
ruled in  England),  in  reference  to  which  the 
court  says:  'The  devise  was  to  one  for  life,  and 
after  his  decease  to  the  issue  male  of  his  body, 
and  to  the  heirs  male  of  the  bodies  of  auch 
issue,  and  the  first  taker  was  held  to  have  only 
an  estate  for  life,  the  word  "iaaue'*  not  being  ex 
ti  termini  a  word  of  limitation,  and  the  wrrds 
ef  Umitettion  grqfted  upon  it^  as  in  this  case, 
•howing  that  it  was  iiied  at  a  word  of  pur- 
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chase  and  as  descriptive  of  the  person  who  was 
to  take  the  estate  tail.' 

*ln  Chelton  v.  Henderson,  9  Gill,  482,  the 
testator  devised  land  to  his  son  for  life,  and  if 
he  should  have  lawful  issue  of  his  body,  theu 
such  issue,  after  the  son's  death,  to  have  the 
land  in  fee  tail,  and  if  the  son  died  without 
such  issue,  then  over,  and  it  was  held  the  son 
took  but  a  life  estate.  In  the  opinion  prepared 
bv  Judge  Magruder  in  that  case  (which  is  re- 
ported *in  a  note  to  Simpers  v.  Simpers,  [574* 
15  Md.  191),  he  says:  *In  the  case  now  to  be 
decided  there  are  words  superadded  to  the  word 
* 'issue"  quite  sufficient  to  give  them  the  inheri- 
tance, and  the  law  is,  that  where  an  estate  ia  de- 
vised to  a  person  for  life,  with  remainder  to  his 
issue,  with  words  of  limitation  superadded,  the 
word  "issue"  will,  in  that  case,  be  construed  to 
be  a  word  of  purchase,'  which  is  the  doctrine 
of  Luddington  y.  Rime,  supra,  cited  from 
Cruise's  Digest.    .    .    . 

"After  this  repeated  and  recent  recognition 
by  our  predecessors  of  this  rule  of  constrnction 
derived  from  Luddington  v.  Kime,  supra,  and 
other  like  cases  in  the  earlier  English  reports, 
we  are  constrained*  to  hold  that  it  applies  to  and 
governs  that  part  of  that  clause  of  this  will 
which  we  have  thus  far  considered,  even 
though  we  may  be  of  opinion  a  different  con- 
struction would  be  given  to  it  by  the  courts  of 
England.  Having  thus  determined  the  word 
'issue'  is  here  used  as  a  word  of  purchase,  it  is 
clear  it  must  bear  the  same  construction  when 
used  io  the  immediately  following  sentence, 
'and  if  any  of  said  children  shall  die  without 
issue  lawfully  begotten,  I  give,  devise,  and  be- 
queath his  or  her  portion  to  the  suryivio^ 
child  or  children. and  their  issue  and  to  the 
heirs  of  said  issue  forever.'  Ic  other  words, 
the  portion  given  to  each  child  for  life  goes,  in 
case  he  dies  without  leaving  children,  in  the 
same  way  as  the  original  share,  that  is,  to  the 
surviving  children  for 'life,  and  upon  their 
death  to  their  issue  in  fee." 

We  have  extracted  such  large  portions  of 
the  opinion  in  this  case  of  Shreve  v.  Shreve,  43 
Md.  882,  because  it  plainly  shows  that  the  will 
before  us  in  the  present  case  would  have  been 
construed  by  the  supreme  court  of  the  state  of 
Maryland  as  creatmg  a  life  estate  only  in 
Martha  Ann  Mitchell  and  an  estate  in  fee  in 
the  (leirs  of  her  body  begotten.  It  is  true  that 
the  words  in  Shreve  v.  Shrew  were  * 'issue  law- 
f ullv  begotten,"  but  the  case  of  Home  v.  Lythe, 
4  Harr.  &  J.  485,  is  approved,  where  the 
words  "the  heirs  of  her  body  lawfully  to  be 
begotten."  were  similarly  construed; 

In  Clarke  v.  Smith,  49  Md.  117,  the  court, 
by  Alvey,  J.,  stated  the  rule  as  follows: 

"It  is  a  well-settled  rule  of  construction  that 
technical  *words  of  limitation  used  in  a  [57ft 
devise,  such  as  'heirs*  generally,  or  'heirs  of  the 
bddy,'  sh^  be  allowed  their  legal  effect,  anless. 
from  subsequent  inconsistent  words,  it  is  made 
perfectly  plain  that  the  testator  meant  otherwise. 
Or,  to  use  the  language  of  Lord  Eldon.  in  t/es- 
son  y.  Doe,  Wright,  2  Bligh.  1,  the  words  'heira 
of  the  bodv'  will  indeed  yield  to  a  particular  in- 
tent that  the  eatate  shall  be  only  for  life,  and 
that  may  be  from  the  effect  of  superadded 
words,  or  any  expression  showing  the  particular 
intent  of  the  testator,  but  that  must  im  dearlj 
intelligible  and  unequiyocaL" 
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Though  these  decisions  were  made  siDce  the 
lands  in  question  in  this  case  became  part  of 
the  District  of  Columbia,  yet  their  reasoning  is 
based  upon  the  history  of  the  law  in  Maryland 
ever  since  that  state  became  independent,  and 
we  are  therefore  warranted  in  the  conclusion 
that  the  law  as  laid  down  in  the  cited  cases  was 
the  law  when  the  state  of  Maryland  ceded  to 
the  United  States  the  territory  now  embraced 
in  the  city  of  Washington  and  District  of 
Columbia. 

It  is  not  claimed  that  there  has  been  any 
legislation  by  the  Congress  of  the  United  States 
which  has  modified  or  changed  the  law  in  this 
particular  as  it  was  when  the  lands  in  question 
were  subject  to  the  law  of  Maryland. 

Nor  do  we  find  that  there  has  been  any  at- 
tempt by  the  courts  of  the  District  to  lay  down 
a  different  rule.  What  is  the  law  of  those 
courts  we  learn  from  the  opinion  of  the  court 
of  appeals  filed  in  this  case,  reported  in  8  App. 
D.  C.  50,  where  the  doctrine  was  thus  stated: 

"It  is  certainly  a  well  settled  principle  in  the 
law  of  real  property,  indeed  as  well  settled  as 
the  rule  in  Shelley*s  Case,  1  Coke,  88,  itself, 
that  where  an  estate  is  expressly  devised  to  a 
person  for  life,  with  remainder  to  the  lieirB  of 
his  body,  and  there  are  words  of  explanation 
annexed  to  such  word  'heirs,'  from  whence  it 
may  be  collected  that  the  testator  meant  to 
qualify  the  meaning  of  the  word  'heirs/  and  not 
to  use  it  in  a  technical  sense,  but  as  descriptive 
of  the  person  or  persons  to  whom  he  intended 
to  give  bis  estate,  after  the  death  of  the  first 
devisee,  the  word  'heirs*  will,  in  such  case, 
operate  as  a  word  of  purchase." 
A 76]  *As  this  opmion  was  delivered  by  a 
judge  who  was  but  recently  the  chief  justice  of 
the  court  of  appeals  of  Maryland,  it  may  not  be 
out  of  place  to  quote  what  he  says  respecting 
the  law  of  that  state: 

"In  the  courts  of  Maryland,  where  the  law 
of  real  property  is  supposed  to  be  the  same  as 
that  which  prevails  in  this  District,  except  as 
it  may  have  been  changed  by  positive  legisla- 
tion since  the  cession  by  that  state,  the  same 
principle  of  construction  has  been  fully  recog- 
nized and  applied  in  numerous  cases.  .  .  . 
This  will  clearly  appear  upon  examination  of 
the  cases  of  Home  v.  Lyeth,  4  Harr.  &  J.  435; 
Chelton  v.  Hendenon,  9  Gill.  432;  3?ireve  v. 
S/irete,  43  Md.  382;  Fulton  v.  Barman,  44 
Md.  263;  and  Oiarke  v.  Smith,  49  Md.  117." 

The  case  of  Daniel  v.  Whartenhy,  84  U.  8. 
17  Wall.  639  [21:  661],  was  cited  by  the  court 
below,  and  is  discussed  in  the  briefs  of  the  re- 
spective counsel.  The  syllabus  of  the  case  is 
as  follows: 

"A  testator  gave  his  estate,  both  real  and 
personal,  to  bis  son  R.  T.,  'during  his  natural 
life,  and  after  his  death  to  his  issue,  by  him 
lawfully  begotten  of  his  body,  to  such  issue, 
their  heirs  and  assigns  forever.^  Incase  R.  T. 
should  die  without  lawful  issue,  then,  in  that 
<-ase.  be  devised  the  estate  to  his  own  widow 
and  two  sisters  'during  the  natural  life  of  each 
of  them,  and  to  the  survivor  of  them,'  and  aft- 
er the  death  of  all  of  them  to  J.  W.,  his  heirs 
and  assigns  forever;  with  some  provisions  in 
case  of  the  death  of  J.  W.  during  the  lifetime 
of  the  widow  and  sisters.  Held,  that  the  rule 
in  tyhelUy's  Case,  1  Coke,  88,  did  not  apply, 
and  that  the  estate  in  R.  T.,  the  first  taker, 
105  U.& 


was  not  a  fee  tail,  but  was  an  estate  for  life, 
with  remainder  in  fee  to  the  issue  of  his  body, 
contingent  upon  the  birth  of  such  issue,  and  m 
default  of  such  issue  remainder  for  life  to  hia 
widow  -and  two  sisters,  with  remainder  over  in 
fee.  after  their  death,  to  J.  W." 

This  case  came  up  on  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Delaware,  and  it  is  noticeable  that  the 
reasoning  of  this  court  did  not  proceed  upon 
the  law  as  expounded  by  the  courts  of  that 
state,  but  rather  upon  a  general  view  of  the 
English  and  American  cases.  Still,  as  the 
judgment  of  the  circuit  court  was  af-  [577 
firmed, we  may  well  suppose  tbat  the  conclusion 
reached  in  this  court  was  in  conformity  with 
the  law  as  applied  in  the  state  of  Delaware. 

The  rule  extracted  from  the  cases  was  thus 
stated  by  Mr.  Justice  Swayne: 

"In  considering  it  [the  rule  in  Shelley's  Case, 
1  Coke,  88]  with  reference  to  the  present  case 
a  few  cardinal  principles,  as  well  settled  as  the 
rule  itself,  must  be  kept  in  view.  In  constru- 
ing wills,  where  the  question  of  its  application 
arises,  the  intention  of  the  testator  mustf  be 
fully  carried  out,  so  far  as  it  can  be  done  con- 
sistently with  the  rules  of  law,  but  no  further. 
The  meaning  of  this  is,  that  the  testator  has 
used  technical  language,  which  brings  the  case 
within  the  rule,  a  declaration,  however  posi- 
tive, that  the  rule  shall  not  apply,  or  tbat  the 
estate  of  the  ancestor  shall  not  continue  beyond 
the  primary  express  limitation,  or  that  his  heirs 
shall  take  oy  purchase  and  not  by  descent, 
will  be  unavailing  to  exclude  the  rule  and  can- 
not affect  the  result.  But  if  there  are  explana- 
tory and  qualifying  expressions,  from  which  it 
appears  that  the  import  of  the  technical  lan- 
guage is  contrary  to  the  clear  and  plain  intent 
of  the  testator,  the  former  must  yield  and  the 
latter  will  prevail." 

And,  after  examining  the  language  used,  the 
conclusion  was  thus  expressed: 

"We  entertain  no  doubt  that  the  testator  in- 
tended to  give  a  life  estate  only  to  Richard, 
and  a  fee  simple  to  his  issue,  and  that  they 
should  be  the  springhead  of  a  new  and  inde* 
pendent' stream  of  descent.  We  find  nothing 
m  the  law  of  the  case  which  prevents  our  giv- 
ingeffect  to  that  intent." 

We  agree  with  the  court  below  that  the  rea- 
soning of  the  case  of  Daniel  v.  Whartenby^ 
supra,  if  applicable  to  the  present  case,  would 
sustain  the  construction  put  upon  the  will  of 
Samuel  De  Vaughn  by  the  supreme  court  of 
the  District. 

But  even  if  that  case  be  regarded  as  declara- 
tory onlv  of  the  law  of  Delaware,  its  principU» 
were  followed  and  applied  in  the  subsequent 
case  of  Qreen  v.  Qreen,  90  U.  8.  23  Wall.  486 
[23:  75],  involving  the  construction  of  a  con- 
veyance of  lands  situated  in  the  District  of 
Columbia,  and  where  the  cases  of  Daniel  r. 
*Whartenby,  84  U.  8.  17  Wall.  689  [21:  [578 
661],  and  WareY,  Richardson,  8  Md.  505  [56 
Am.  Dec.  763],  were  both  approved, 

We  therefore  think  it  clear  that,  under  the 
law  as  declared  in  the  courts  of  Maryland  and 
of  the  District  of  Columbia,  Martha  Ann 
Mitchell  took  a  life  estate  only,  and  tbat  her 
children  took  an  estate  in  fee. 

In  the  view  that  we  have  taken  of  the  caia 
we  are  not  called  tipon  to  reinforce  Uie  reaaoo- 
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ing  of  tbe  cones  cEIed,  bntwe  sbstl  add  n  ningle 
obaervalioii  in  applicaiioo  nt  CLancellor  Seal's 
■talemeni  oFanezceptioo  tolbe  rule.  4  Kent. 
Cora.  6th  ed.  221,  The  word  "beirs"  (d  order 
to  be  a  nord  of  llmitalioD,  must  include  all  tbe 
persooiiii  all  ^eD^raliona  belciDKlDS  to  Ibeclnu 
denigOHli'd  by  ihe  law  as  "heirs."  But  tbe  de- 
vise bi'te  was  to  Martha  Ano  for  life,  and  at 
her  decease  lo  her  heirs  begotten  of  ber  body 
and  to  lAn'r  heirs  and  asRigna— i  restnctcrl 
dasa  of  heirs, — sod  Ibis  linflaiJoD  shows  Ibat  it 
wastbeiDlentloo  of  the  leslator  that  Martha 
Anu's  children  should  become  the  root  of  a  new 
lUCcessioD,  aod  talie  as  purchasers  and  not  as 
heirs. 
TA<  dteret  of  th»  eovTt  lOott  it  affli  nud. 


E.  AJXOETER«((i{.,  F^t.  in  Brr., 

STATE  OP  LOUISIANA. 
<See  S.  C.  Beporterl  ed.  SIB-Wi.} 


L  TberlRhtof  BOltJzenof  aitate  toiendaDotltl. 
catton  bj  mall  to  an  Insurance  comBBOy  Id  an- 
other stite.  vtilcb  Isootauttiurlzedtodobuslnesa 
In  the  state  wbere  lie  resides.  In  order  tbHt 
inauninoe  preTlousI;  provided  for  bra  valid  om- 
tniQt  marie  and  to  be  pertormed  outside  tbe  state 
mlsbt  attach  to  (he  propertr  ipeolHed  In  a  atali). 


loacd  In 


le  prop 


wItfalD  tbe  stai 
hlblted  br  a  Htme  gtaiule,  sinc-e  that  right  la 
Included  In  tl]a"Ubert]'"of  the  clllzen  wbloh  Is 
pTOttoiedaiialnM  deprivation  without  due  proo- 
ewoflair. 
1.  The  privilege  of  pursuloB  an  ordlnarr  calllDB 
or  trade,  and  of  aoqu I rliijr,  holding,  and  lellitiir 
propertr.  embiacea  Ihe  riKbt  to  make  all  proper 
rontracta  In  relation  thereto. 
I, -The  Biaiuie  No.  te  or  La.  Laws  IBM  la  unoontti- 
tutlonal,  when  construed  to  prevent  an  owner  of 
coUuii  In  thai  state  from  aeadlnic  to  an  Insuranre 
ilier  itate.  Dot  authorized  to  do 
liana,  an  order  br  mall  for  losur- 
lo  to  be  shipped  to  a  foreign  port. 


[Nft.  448.] 
eubmitled  JanuoTji  6.  1S97.    Deeidei  March 

1.  1897, 

IN  ERROR  lo  the  Supreme  Court  of  the 
Stale  of  LouisiHDs  to  review  a  judgtnenl  In 
favor  of  the  Slate  of  LuuialaDa,  plaioilff. 
aftninftE.  Allf^eyer  et  al..  fi>r  the  rei-overj  oi 
a  flue  of  tl.OOO  for  a  violation  of  the  Louis 
lana  statu'eof  WM,  No.  66,  to  prevent  per 
sons  From  dealing  with  marine  Insurance  conn 
paoles  that  bave  not  complied  with  surb  stal 
uie.  Rtventd,  and  case  remanded  for  furtbei 
prot»>edi>igs. 
See  aame  ctM  beloir,  48  La.  Add.  104. 

Biaiement  by  Hr  Justice  Peeklikmt 
The  leciMaiureofLoutslBDa.iTi  ibe  vear  1804 
pustdauaclknovrnaaact  No.  86  of  the  Act: 
of  that  year.    It  la  eotltled  "An  Act  to  Pre- 


vent PersonB,  Cnrporaiinns,  or  Firms  from 
DeatiDg  with  Hnrlne  InsurHiice  Companka 
That  Have  Not  Complied  with  Iaw." 

Tbe  act  reads  as  follons:  •fie  it  enaetedbf 
llie  Gtneral  Attembiffofthf  State  of  LovUiana, 
That  any  person,  Arm.  or  corporation  who  .cball 
Sll  up,  aign,  or  lasue  In  this  slate  any  certiS 
cale  of  insurance  under  an  open  marioe  policy, 
or  who  Id  any  Djanoer  whatever  A<xi  any  act 
in  this  stale  loeffect  forhiiiD^tf,  or  for  another. 
iraurance  on  propiTly  ihen  in  this  Male,  in  any 
mRrice  Insurance  company  which  bas  not  com- 
plied In  all  respects  with  ibe  lawa  of  this  stale. 
>li!,ll  be  pubjecllo  a  flne  of  |1,000  for  each 
ofTeose,  which  shall  be  sued  for  in  any  com- 
peient  court  by  tbe  attorney  general  'For  Ibe 
benefit  of  Ibe  charity  hospitals  id  New  Orleaua 
and  Sbreveport." 

"By  reason  of  Ihe  provisions  of  this  act,  tbe 
stale  of  Louisiana  ou  the  Sl^t  of  Derembcr, 
Ib94,  filed  its  pctitloa  In  one  of  tbe  courts  of 
Qral  Instance  for  the  pariah  of  Orteatia.  and 
alleged,  ill  subvlance,  that  the  defendants,  E. 
&1!ceyer&  Co.,  bad  violated  tbe  aiatute  by 
mailing  in  New  Orleans  a  teller  of  advice  or 
reriiUealeof  marine  Insurance  on  the  27lh  of 
Ociobpr,  1804,  to  ibe  Atlantic  Mutusl  Insur- 
ance Company  of  New  York,  advisini;  that 
company  oF  the  shipment  of  100  bales  of  <h>Uod 
to  foreign  ports  lo  accordance  with  the  terms 
of  an  open  msrine  pulley,  etc.  The  state 
sought  to  recover  for  three  rlolatioDB  ol  tbe 
act  the  sum  of  |8.00n. 

Tbe  deFendaoU  filed  an  answer,  Id  wblcb. 
sTnon);  oiber  things, they  averred  Ihal  Ibe  uliove- 
uamed  act  was  unconslllutional  In  that  it  de- 
prived ibem  of  ibeir  properly  whhout  due  proc- 
ess of  law,  and  denied  them  the  equal  protection 
of  "the  laws  tn  violation  of  the  C  nsiitu-  |5MO 
tlonottLestateotLooislaDaand  also  of  the  Coa- 
nlltutiun  of  the  United  Slates.  They  also  set  up 
ibat  tbe  business  concrrnlog  which  tbe  (teFeiHl- 
ants  were  auuglit  to  be  made  liable,  and  the  cod- 
traclamwdelii  refereoce  to  such  business,  were 
l>eyond  tbe  jurisdlrtloo  of  tbe  slate  of  Louisiana 
and  that  tbe  defendanla  were  not  amenable  to 
any  penaliies  imposed  by  irs  Isna:  that  ibe  cod- 
Iracls  of  Inaurance  made  by  deFendants  wei^ 
miide  with  an  inturantie  company  in  Ibe  atnte 
nf  New  fork,  wberethe  premiums  vrere  paid. 
and  where  Ihe  losses  Ihereiinder,  if  any.  were 
also  to  be  paid:  that  Ihe  contracts  were  New 
YiiTkconlracis.and  that  under  Ibe  CoiiBliluliOD 
of  tbe  United  Stales  Ihe  deFendnals  had  tbe 
right  to  do  and  perForm  any  act  or  acta  wilbin 
ibe  etale  of  Louisiana  wblcb  miRbt  be  neces- 
sary anil  proper  for  the  eseoiilion  of  those  coo- 
iracts,  and  that  in  so  far  as  Ibe  ai:t  No.  R6  of 
ibe  genera)  assembly  of  Ihe  slate  of  Louisiana 
'>f  tbe  year  IMl  might  be  construed  lo  prevent 
ir  Interfere  with  tbe  eiecuiion  of  such  con- 
trarta.  the  same  was  uncoDSlituliona)  and  id 
>  iol'i'lon  of  the  ConstiluiioD  of  both  the  aiaie 
of  Louisiana  and  the  Uuiled  States. 

Tbe  case  was  tried  upon  an  agreed  atale- 
inentoF  facia,  as  Follows:  Tbe  Atlamic  Hut- 
lal  Insurance  Company  is  a  corporation  created 
ly  the  laws  of  tbe  sisle  of  New  York  and  dom- 
ciled  and  carrying  on  business  in  ibat  state, 
lud  tbe  defendants  msde  a  coniract  with  that 
nmpany  for  an  open  policy  of  marine  Insur- 
lon.  for  1900,000,  on  account  ol  themwivra, 
aDd  to  cover  cotton  in  bales  purchaaed  and 
Itt  U.S. 
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shipped  by  tbem  on  which  drafts  might  be 
drawn  for  the  purchaser,  upon  "Whom  It 
Might  Concern."  By  the  terms  of  the  policy, 
among  other  things,  it  was  stated:  "Shipments 
applicable  to  this  policy,  to  be  reported  to  this 
company  by  mail  or  telegraph  the  day  pur- 
chased,  warranted  not  to  cover  cotton  in 
charge  of  carriers  on  shore  or  during  inland 
transportation.     No  risk  is  to  be  insured  by 

this  policy  until  a  letter  signed  bv ,  and 

adJiesscd  to  the  president  of  this  company, 
detailing  the  name  of  the  vessel,  particulars  of 
the  shipment,  with  desciiption  of  the  property 
and  amount  to  be  insured,  is  deposited  in  the 

68 1 1  postofflce  at ,  whi&h  must  be  'done 

while  the  property  is  in  good  safety,  and  in  all 
cases  prior  to  the  departure  of  the  risk  from 

;  a  duplicate  of  such  letter  to  be  sent  by  the 

following  mail.  A.  new  and  separate  policy  to 
be  issued  for  each  risk,  the  premium  on  which 
is  to  be  paid  in  cash  upon  the  delivery  of  such 
policy  in  Kew  York  to  E.  AUgeyer  &  Com- 
pany." 

The  Atlantic  Mutual  Insurance  Company  is 
enizaged  in  the  business  of  marine  insurance, 
and  has  appointed  no  a^ent  in  the  state  of 
Louisiana,  and  has  notcomplied  with  the  con- 
ditions required  by  the  laws  of  that  state  for 
tie  doing  of  busines  within  the  same  by  in 
sura  nee  lom  panics  incorporated  and  domiciled 
out  of  the  stale. 

On  the  23d  of  October.  1894,  the  defendants 
mailed  to  that  company  a  communication, 
stating  insurance  was  wanted  by  defend.-mts  for 
account  of  same  (the  open  policy),  loss,  if  any, 
pavable  at  Paris  in  French  currency,  etc.,  for 
$:MOO  on  100  bales  of  cotton,  which,  at  the 
time  of  the  communication,  were  within  the 
state  of  Louisiana.  The  premiums  to  be  paid 
under  the  contract  of  insurance  and  the  lessor 
losses  under  the  same  were  payable  in  the  city 
of  New  York,  the  premiums  being  remitted  by 
the  defendants  from  New  Orleans  by  exchange. 

Detendants  are  exporters  of  cotton  from  the 
port  of  New  Orleans  to  ports  in  Great  Britain 
and  on  the  continent  of  Europe;  they  sell  cot- 
ton in  New  Orleans  to  puichasers  at  said  ports. 
For  the  price  of  every  sale  of  co  ton  made  by 
them  they,  in  accordance  with  the  general 
custom  of  business,  draw  a  J[)ill  of  exchange 
against  the  purchaser,  attaching  to  the  same 
the  bill  of  lading  for  the  cotton  and  an  order 
on  the  Atlantic  Mutual  Insurance  Company 
for  a  new  and  separate  policy  of  insurance, 
spoken  of  in  the  open  policy,  and  the  form  of 
the  said  order  is  as  follows: 


Attached  to  draft  No. 


on 


from 


E.  Allcreyer  &  Co.,  New  Orleans,  189,  to  At- 
lantic Mutual  Ins  Co.,  New  York. 

Marks  and  numbers, . 

Please  deliver  to or  order  special 

082]  policy  'for  $ on bales  cotton 

per  from  New  Orleans  to . 

Respectfully. 

(Signed)       E.  Allgryer  ft  Co., 

Per . 


order  for  insurance  attached,  in  either  case  is 
sent  from  New  Orleans  first  to  New  York, 
where,  afier  its  negotiation  or  before  being 
forwarded  from  thence  for  collection,  the 
order  for  insurance  is  presented  to  the  Atlantic 
Mutual  Insurance  Company.  Upon  this  show- 
ing the  insurance  company  in  New  York  issues 
and  delivers  to  the  bolder  of  the  exchange  and 
bill  of  lading  when  the  former  hfid  b^n  ne- 
goti<ited,  or  to  the  agent  of  defendant  when  the 
exchange  has  not  b^n  negotiated,  a  new  and 
a  separate  policy  of  insurance  for  the  cotton, 
in  accordance  wi>h  the  contract  made  with  the 
defendants  and  evidenced  by  the  policy  above 
mentioned  and  descrihed.  This  new  and  sepa- 
rate policy,  when  received,  is  attached  to  the 
bill  of  exchange.  The  exchange  cannot  be 
negotiated  in  New  York  unless  it  is  accom- 
panied by  both  the  bill  of  lading  and  order  for 
insurance,  and  unless  the  new  and  separate 
policy  issued  by  the  company  is  attached  to 
it  the  purchaser  of  the  cotton  is  under  no  ob- 
ligation to  pay  the  bill  drawn  on  him  for  the 
price  of  the  cotton.  The  new  and  separate 
policy  delivered  to  the  holder  of  the  exchange 
and  bill  of  lading  in  New  York,  or  to  defend- 
ants' agent  there,  as  the  case  may  be,  is  for  the 
benefit  of  the  holder  of  the  latter,  or  of  defend- 
ants, according  as  the  exchange  has  been 
negotiated  or  not.  The  holder  of  the  exchange 
becomes  the  owner  of  the  cotton  covered  by 
the  bill  of  lading  attached  and  is  the  owner  of 
the  policy  of  insurance  covering  the  same, 
in  the  event  of  a  loss  within  the  terms  of  the 
policy. 

The  business  thus  described  is  conducted  as 
above  by  the  g>  neral  custom  and  agreement 
of  all  parties  concerned. 

The  court  of  first  instance  before  which  the 
trial  was  had  ordered  that  plaint i£f's  demand 
be  rejected  and  that  judgment  in  favor  of  the 
defendants  be  given.  An  appeal  was  taken 
from  that  judgment  to  the  supreme  court  of 
the  state,  which,  after  argument  before  it  and 
due  consideration,  reversed  the  judgment  of 
the  court  below  and  gave  judgment  in  favor 
of  the  plaintiff  for  $1,000,  as  for  one  violation 
of  the  statute,  being  the  only  one  which  was 
proved.  State  v.  AUgeyer,  48  La.  Ann.  104. 
The  plaintiffs  in  error  ask  a  review  in  this 
court  of  the  judgment  entered  against  them  by 
directions  of  the  supreme  court  of  Louisiana. 

Mr,  Branch  IL  Miller  for  plaintiffs  la 
error. 

Affure.  M.  J.  Cnnninsham*  Attorney 
General  of  Louisiana,  and  £•  Howard  Me- 
Caleb  for  defendant  in  error. 


This  bill  of  exchange,  with  the  bill  of  lading 
ftttached.  is  sometimes  negf>tiaied  with  banks 
in  the  city  of  New  York;  sometimes  it  is  not 
Deirotiated  at  all,  but  forwarded  direct  for 
collection  from  the  purchaser  of  the  cotton. 
The  bill  of  exchange,  with  bill  of  Isdiog  and 

W  II.  & 


Mr.  Justice  Peckham  deliyered  the  opin- 
ion of  the  court: 

There  is  no  doubt  of  the  power  of  the  state 
to  prohibit  foreien  insurance  companies  from 
doinff  business  within  its  limits.  The  state 
can  Impose  such  conditions  as  it  pleases  upon 
the  doing  of  any  business  by  those  companies 
within  its« borders,  and  unless  the  conaitions 
be  complied  with  the  prohibition  may  be  ab- 
solute, l^he  cases  upon  this  subject  are  cited 
in  the  opinion  of  the  court  in  Hooper  ▼.  CW- 
fornia,  155  U.  S  648  n^9:  297]. 

A  conditional  prohibition  in  regard  to 
foreign  iDSuianoe  companies  doing  boslDesi 
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within  the  state  of  Louisiana  is  to  be  found  in 
article  236  of  the  Constitution  of  that  state, 
which  reads  as  follows:  **  No  foreign  corpora 
tion  shall  do  any  business  in  this  state  without 
having  one  or  naore  known  places  of  business 
and  an  authorized  agent  or  agents  in  the  state 
upon  whom  process  may  be  served." 

It  is  not  claimed  in  this  suit  that  the  Atlan- 
tic Mutual  Insurance  Company  has  violated 
this  provision  of  the  Constitution  by  doing 
business  within  the  state. 
584]  *In  StaUY.  WiUiams,  46  La.  Ann.  922, 
the  supreme  court  of  that  state  held  that  an 
open  policy  of  marine  insurance,  similar  in 
all  respects  to  the  one  herein  described,  and 
made  by  a  foreign  insurance  company,  not 
doing  business  within  the  state  and  having  no 
agent  therein,  must  be  considered  as  made  at 
the  domicil  of  the  company  issuing  the  open 
policy,  and  that  where  m  such  case  the  insur- 
ance company  had  no  agent  in  Louisiana  it 
could  not  be  considered  as  doing  an  insurance 
business  within  the  state. 

The  learned  counsel  for  the  state  also  ad- 
mits in  his  brief  the  fact  that  the  contract  (t.  0.. 
the  open  policy)  was  entered  into  at  New  York 
citv. 

In  the  course  of  the  opinion  delivered  in 
this  case  by  the  supreme  court  of  Louisiana 
that  court  said: 

"The  open  policy  in  this  case  is  conceded 
to  be  a  New  York  contract;  hence  the  special 
insurance  effected  on  the  cotton  complained  of 
here  was  a  New  York  contract.    .     .    . 

The  question  presented  is  the  simple  propo- 
sition whether  under  the  act  a  party  while  in 
the  state  can  insure  property  in  Louisiana  in 
a  foreign  insurance  company,  which  has  not 
complied  with  the  laws  of  the  state,  under  an 
open  policy,  the  special  contract  or  insur- 
ance and  the  open  policy  being  contracts  made 
and  entered  into  beyond  the  limits  of  the  state. 
•  .  .  We  are  not  dealing  with  the  contract. 
If  it  be  legal  in  New  York,  it  is  valid  else- 
where. We  are  concerned  only  with  the  fact 
of  its  having  been  entered  into  by  a  citizen  of 
Louisiana  while  within  her  limits  affecting 
property  within  her  territorial  limits.  It  is 
the  act  of  the  party,  and  not  the  contract, 
which  we  are  to  consider.  The  defendants 
who  made  the  contract  did  so  while  they  were 
in  the  state,  and  it  had  reference  to  property 
located  witliin  the  state.  Such  a  contract  is 
in  violation  of  the  laws  of  the  state,  and  the 
defendants  who  made  it  were  within  the  juris- 
diction of  the  state,  and  must  be  necessarily 
subjject  to  its  penalties,  unless  there  is  some  in- 
hibition in  the  Federal  or  state  Constitution,  or 
that  it  violates  one  of  those  inalienable  rights 
585]relating  *to  persons  and  property  that  are 
inherent,  although  not  expressed  in  the  or- 
sanic  law.  It  does  not  forbid  the  carrying  on 
by  the  insurance  company  of  its  legalized 
business  within  the  state.  It  is  a  means  of 
preventing  its  doing  so  without  subscribing  to 
certain  conditions  which  are  recognized  as 
legitimate  and  proper.  It  does  not  destroy 
the  constitutional  right  of  the  citizens  of  New 
York  to  do  business  within  the  state  of  Louis- 
iana or  of  the  citizens  of  Louisiana  from  in- 
•urinff^  property.  It  says  to  the  citizens  of 
New  York  engaged  in  insurance  business  that 
they  moiti  Uke  tti  own  dtisens,  pay  a  Ikenae 
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and  have  an  authorized  agent  in  the  state  as 
prerequisite  to  their  doing  said  business  within 
its  slate,  and  says  to  its  own  citizens:  You 
shall  not  make  a  contract,  while  in  the  state, 
with  any  foreign  insurance  company  which 
has  not  complied  with  the  laws.  You  shall 
not  in  this  manner  contravene  the  public  pol- 
icy of  the  state  in  aiding  and  assisting  in  the 
violation  of  the  laws  of  the  state.  The  sover- 
eignty of  the  state  would  be  a  mockery  if  it 
had  not  the  power  to  compel  its  citizens  to  re- 
spect its  laws.  .  .  .  The  defendants  while 
in  the  state  undoubtedly  insured  their  prop- 
erty located  in  the  state  in  a  foreign  insurance 
company  under  an  open  policy.  The  instant 
the  letter  or  communication  was  mailed  or 
telegraphed  the  property  was  insured.  The 
act  of  insurance  was  done  within  the  state 
and  the  offense  denounced  by  the  statute  was 
complete.  .  .  .  There  is  in  the  statute  an 
apparent  interference  with  the  liberty  of  de- 
fendants in  restricting  their  rights  to  place  in- 
surance on  property  of  their  own  whenever 
and  in  what  company  they  desired;  but  in  ex- 
ercising this  lit)erty  they  would  interfere  with 
the  policy  of  the  state,  in  forbidding  insurance 
companies  which  have  not  complied  with  the 
laws  of  the  state  from  doing  business  within 
its  limits.  Individual  liberty  of  action  must 
give  wa^  to  the  greater  right  of  the  collective 
people  in  the  assertion  of  well-defined  policy, 
designed  anid  intended  for  the  general  wel- 
fare." 

The  general  contract  contained  in  the  open 
policy,  as  well  *as  the  special  insurance[0SG 
upon*^each  shipment  of  goods  of  which  notice  ia 
given  to  the  insurance  company,  being  con- 
tracts made  in  New  York  and  valid  there,  the 
state  of  Louisiana  claims  notwithstanding  such 
facts  that  the  defendants  have  violated  the  act 
of  1894,  by  doin^  an  act  in  that  state  to  effect 
for  themselves  insurance  on  their  property 
then  in  that  state  in  a  marine  insurance  com- 
pany which  had  not  complied  in  all  respects 
with  the  laws  of  that  state,  and  that  such  vio- 
lation consisted  in  the  act  of  mailing  a  letter 
or  sending  a  telegram  to  the  insurance  com- 
pany in  New  York  describing  the  cotton  upon 
which  the  defendants  desired  the  insurance 
under  the  open  marine  policy  to  attach.  It  ia 
claimed  on  the  part  of  the  state  that  its  legis- 
lature had  the  power  to  provide  that  such  an 
act  should  be  illegal  and  to  subject  the  of- 
fender to  the  penalties  provided  in  the  statute. 
It  is  said  by  the  supreme  court  that  the  valid- 
ity of  such  a  statute  has  been  decided  in  prin- 
ciple in  this  court  in  the  case  of  Hooper  v. 
California.  155  U.  S.  648  [39:  297]. 

We  think  the  distinction  between  that  case 
and  the  one  at  bar  is  plain  and  material.  The 
state  of  California  made  it  a  misdemeanor  for 
a  person  in  that  state  to  procure  insurance  for 
a  resident  of  the  state  from  an  insurance  com- 
pany not  incorporated  under  its  laws,  and 
which  had  not  filed  a  bond  required  by  those 
laws  relative  to  insurance.  Hooper  was  a  resi- 
dent of  San  Francisco,  and  was  the  agent  of 
the  firm  of  Johnson  &  Higgins,  who  were  in- 
surance brokers  residing  and  bavins  theirprin- 
cipal  place  of  business  in  the  citj  of  I^ew  Yark« 
but  having  also  a  place  of  business  in  the  city 
I  and  ooon^  of  San  Francisco,  of  which  the  de- 
fendant Md  charge  aa  tbidr  aaipk^ee  and 
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airent.  Tn  response  to  a  request  from  a  Mr. 
Moi£,  a  residcDt  of  the  state  of  California,  the 
defeDdant  Hooper  procured  through  his  prin- 
cipals, Johnson  &  Uiggins,  an  insurance  upon 
the  steamer  Alliance,  belonging  to  said  Mott,  in 
the  China  Mutual  Insurance  Company,  which 
was  a  company  not  then  and  there  incorpor- 
ated under  the  laws  of  California,  and  not 
having  itself  or  by  its  agent  filed  the  bond  re- 
quired by  tliose  laws  relating  to  insurance.  The 
policy  was  delivered  by  the  defendant  Hooper 
587]  to  Mott,  the  insured,  at  *San  Francisco, 
who  thereupon  paid  Hooper,  as  agent  of  John- 
son &  Higgins,  the  premium  for  the  insurance. 
The  case  states  that  ''all  the  verbal  acts  of 
Mott,  the  insured,  and  also  of  the  defendant, 
and  all  his  acts  as  agent  io  procuring  said  in- 
surance, were  done  in  the  city  and  county  of 
San  Francisco."  The  court  held  1  hat  the  whole 
transaction  amounted  to  procuring  insurance 
within  the  state  of  California  by  Hooper,  re- 
aiding  there,  and  for  a  resident  in  the  state, 
from  an  insurance  company  not  incorporated 
under  its  laws  and  which  had  not  filed  the  bond 
required  by  the  laws  of  the  state  relative  to  in- 
surance; that  Hooper,  the  defendant,  acted  as 
the  agent  of  his  principals  in  New  York  city, 
who  were  average  adjusters  and  brokers  there, 
and  who  had  a  place  of  business  in  San  Fran- 
cisco, and  that  Hooper,  as  such  broker,  having 
applied  for  the  insurance  to  his  principals  in 
New  York  city,  received  the  policy  from  them 
for  delivery  in  San  Francisco,  and  the  pre- 
mium was  there  paid. 

Upon  the  question  as  to  the  place  where  the 
contract  was  made,  Mr.  Justice  White,  speak- 
ing for  the  court,  said:  "It  is  claimed,  how- 
ever, that,  irrespective  of  this  fcommerce] 
clause,  the  conviction  here  was  illegal,  first, 
because  the  statute  is  by  its  terms  invalid,  in 
that  it  undertakes  to  forbid  the  procurement 
of  a  contract  outside  of  the  state;  and,  secondly, 
because  the  evidence  shows  that  the  contract 
was  in  fact  entered  into  without  the  territory 
of  California.  The  language  of  the  statute  is 
not  fairly  open  to  this  construction.  It  pun- 
ishes 'every  person  who  in  this  state  procures 
or  agrees  to  procure  for  a  resident  of  this  state 
any  insurance/  etc.  The  words  'who  in  this 
state'  cannot  be  read  out  of  the  law  in  order  to 
oullify  it  under  the  Constitution." 

In  the  case  before  us  the  contract  was  made 
beyond  the  territory  of  the  state  of  Louisiana, 
and  the  only  thing  that  the  facts  show  was 
done  within  that  state  was  the  mailing  of  a 
letter  of  notification,  as  above  mentioned,  which 
was  done  after  the.principal  contract  had  been 
made. 

The  distinction  between  a  contract  made  with- 
in and  that  made  without  the  state  is  again  re- 
ferred to  by  Mr.  Justice  White  in  the  same 
l!^88]case  as  follows:  '  'It  is  said  that  the  ^rifrht 
of  a  citizen  to  contract  for  insurance  for  him- 
self is  guaranteed  by  the  14th  Amendment,  and 
that,  therefore,  he  cannot  be  deprived  by  the 
state  of  the  capacity  to  so  contract  through  an 
agent.  The  14th  Amendment,  however,  does 
not  guarantee  the  citizen  the  right  to  make 
inthin  his  itate,  either  directly  or  indirectly,  a 
contract,  the  making  ^ahereof  is  constitutionally 
forbidden  by  the  state.  The  proposition  that,  be- 
cause  a  citizen  might  make  such  a  contract  for 
MmMeff  beyond  the  confines  of  his  state,  therefore 
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7ie  might  autJiorize  an  agent  to  violate  in  his  be- 
half (he  laiDS  of  his  state,  toithin  her  own  limits, 
involves  a  clear  nan  sequitur,  and  ignores  the 
vital  distinction  beiioeen  acts  done  within  and 
acts  done  beyond  a  state's  jurisdiction," 

We  do  not  intend  to  throw  any  doubt  upon 
or  in  the  least  to  shake  the  authority  of  Hooper 
V.  California,  155  U.  S.  648  [39:  297],  but  the 
facts  of  that  case  and  the  principle  therein  de- 
cided are  totally  different^from  the  case  before 
us.  In  this  case  the  only  act  which  it  is 
claimed  was  a  violation  of  the  statute  in  ques- 
tion consisted  in  sending  the  letter  through  the 
mail  notifying  the  company  of  the  property  to 
be  covered  by  the  policy  already  delivered. 
We  have  then  a  contract  which  it  is  conceded 
was  made  outside  and  beyond  the  limits  of  the 
Jurisdiction  of  the  state  of  Louisiana,  being 
made  and  to  be  performed  within  the  state  of 
New  York,  Where  the  premiums  were  to  be 
paid  and  losses,  if  any,  adjusted.  The  letter 
of  notification  did  not  constitute  a  contract 
made  or  entered  into  within  the  state  of  Lou- 
isiana. It  was  but  the  performance  of  an  act 
rendered  necessary  by  the  provisions  of  the 
contract  already  made  between  the  parties  out- 
side of  the  state.  It  was  a  mere  notification 
that  the  contract  already  in  existence  would 
attach  to  that  particular  property.  In  any 
event,  the  contract  was  made  in  New  York, 
outside  of  the  jurisdiction  of  Louisiana,  even 
though  the  policy  was  not  to  attach  to  the  par- 
ticular property  until  the  notification  was  sent 

It  is  natural  that  the  state  court  should  have 
remarked  that  there  is  in  this  "statute  an  appa- 
rent interference  with  the  liberty  of  defendants 
in  restricting  their  rights  to  ^place  insur-[589 
ance  on  property  of  their  own  whenever  and  in 
what  company  they  desired."  Such  interfer- 
ence is  not  only  apparent,  but  it  is  real,  and 
we  do  not  think  that  it  is  justified  for  the  pur- 
pose of  upholding  what  the  state  says  is  its 
policy  with  regard  to  foreign  insurance  com- 
panies which  had  not  complied  with  the  laws 
of  the  state  for  doing  business  within  its  limits. 
In  this  case  the  company  did  no  business  within 
the  state,  and  the  contracts  were  not  therein 
made. 

The  supreme  court  of  Louisiana  says  that 
the  act  of  writing,  within  that  state,  the  letter 
of  notification,  was  an  act  therein  done  to 
effect  an  insurance  on  property  then  in  the 
state,  in  a  marine  insurance  company  which 
had  not  complied  with  its  laws,  and  such  act 
was  therefore  prohibited  by  the  statute.  As 
so  construed  we  think  the  statute  is  a  violation 
of  the  14th  Amendment  of  the  Federal  Consti- 
tution, in  that  it  deprives  the  defendants  of 
their  liberty  without  due  process  of  law.  The 
statute  which  forbids  such  act  does  not  become 
due  process  of  law,  because  it  is  inconsistent 
with  the  provisions  of  the  Constitution  of  the 
Union.  The  liberty  mentioned  in  that  amend- 
ment means,  not  only  the  right  of  the  citizen 
to  be  free  from  the  mere  physical  restraint  of 
his  person,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen  to 
be  free  in  the  enjoyment  of  all  his  faculties;  to 
be  free  to  use  them  in  all  lawful  ways;  to  live 
and  work  where  he  will;  to  earn  his  livelihood 
by  any  lawful  calling;  to  pursue  any  liveli- 
hood or  avocation,  and  for  that  purpose  to  en- 
ter into  all  contract!  which  may  be  proper; 
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Decessary,  and  essential  to  his  carrying  out  to 
a  successful  cunclusion  the  purposes  above 
mentioned. 

It  was  said  by  Mr.  Justice  Bradley  in  Rufeh- 
era^  Union  S.  H,  <fe  L.  S.  L.  Co,  v.  Crescent 
Ciii/  A.  8.  L.  &  S.  n,  Co,  111  U.  S.  746.  762 
[88:  585.  589].  in  the  course  of  his  concurring 
opinion  in  that  case,  that  ''the  right  to  follow 
any  of  the  common  occupations  of  life  is  an 
inalienable  right.  It  was  formulated  as  such 
under  the  phrase  'pursuit  of  happiness'  in 
the  Declaration  of  Independence,  which  com- 
menced with  the  fundamental  proposition  that 
'all  men  are  created  equal  that  they  are  en- 
dowed by  (heir  Creator  with  certain  inalienable 
590] rights;  and  among  these  are  life,*liberty, 
and  the  pursuit  of  happiness.'  This  right  is  a 
large  ingredient  in  the  civil  liberty  of  the 
citizen."  Again,  on  page  764  [589] .  the  learned 
Justice  said:  "I  hold  that  the  liberty  of  pur 
suit— the  right  to  follow  any  of  the  ordinary 
callings  of  life — is  one  of  the  privileges  of  a 
citizen  of  the  United  States."  And  again,  on 
pape  765  [5001:  "But  if  it  does  not  abridge  the 
privileges  and  immunities  of  a  citizen  of  the 
Unite(r  States  to  prohibit  him  from  pitrsuing 
bis  chosen  calling,  and  giving  to  others  the 
exclusive  right  of  pursuing  it,  it  certainly  does 
deprive  him,  to  a  certain  extent,  of  his  liberty; 
for  it  takes  from  him  the  freedom  of  adopting 
and  following  the  pursuit  which  he  prefers; 
which,  as  already  intimated,  is  a  material  part 
of  the  liberty  of  the  citizen."  It  is  true  that 
these  remarks  were  made  in  regard  to  questions 
of  monopoly,  but  they  well  describe  the  rights 
which  are  covered  by  the  word  * 'liberty"  as 
contained  in  the  14th  Amendment. 

Again,  in  Powell  v.  Pehnsi/lcania,  127  U.  8. 
67H.  684  (3-2:  253,  2561,  Mr.  justice  Harlan,  in 
staling  the  opinion  oi  the  court,  said:  "The 
main  proposition  advanced  by  the  defendant  is 
that  his  enjoyment  upon  terms  of  equality 
with  all  others  in  similar  circumstances  of 
the  privilege  of  pursuing  an  ordinary  calling 
or  trade,  and  of  acquiring,  holding,  and  selling 

J>roperiy,  is  an  essential  part  of  his  rights  of 
iberty  and  properly,  as  guaranteed  by  the  14th 
Amendment.  The  court  assents  to  this  general 
proposition  as  embodying  a  sound  principle  of 
cons  itutional  law."  It  was  there  held,  how- 
ever, that  the  legislation  under  consideration 
in  that  case  did  not  violate  an^  of  the  consti- 
tutional rights  of  the  plaiutiH  in  error. 

The  fori-going  extracts  have  been  made  for 
the  purpose  of  showing  what  general  definitions 
baye  been  eiven  in  regard  to  the  meaning  of 
the  word  ''liberty"  as  used  in  the  amendment, 
but  we  do  not  intend  to  hold  that  in  no  such 
case  can  the  state  exercise  its  police  power. 
When  and  how  far  such  power  may  be  legiti- 
mately exercised  with  regard  to  these  subjects 
may  ie  left  for  determination  to  each  case  as  it 
arises. 

Has  not  a  citizen  of  a  state,  nnder  the  proTi- 
Bions  of  the  Federal  Constitution  above  men- 
00 1  jtioned,  a  right  to  contract  outside  *of  the 
state  for  insurance  on  his  property — a  right  of 
"Which  state  legislation  cannot  deprive  him? 
We  are  net  alluding  to  acts  done  within  the  state 
by  an  insarance  company  or  its  agents  doing 
business  therein,  which  are  in  violation  of  the 
state  statutes.  Such  acts  come  within  the  prin- 
ciple of  Hooper  ▼.  California,  155  U.  8. 648  [89: 


297],  and  would  be  controlled  by  it.  When  we 
speak  of  the  liberty  to  contract  for  insur 
ai)ce  or  to  do  an  act  to  effectuate  such  a  con 
tract  already  existing,  we  refer  to  and  have  in 
mind  the  facts  of  this  case,  where  the  contract 
was  made  outside  the  siaie,  an<l  as  such  was  a 
valid  and  proper  contract.  The  act  done  within 
the  limits  of  the  state  under  the  circumstances 
of  this  case  and  for  the  purpose  therein  men- 
tioned, we  hold  a  proper  act,  one  which  the 
defendants  wt-re  at  liberty  to  perforin  and 
which  the  state  legislature  had  no  right  to  pre- 
vent, at  least  with  reference  to  the  Federal 
Constitution.  To  deprive  the  citizen  of  such  a 
right  as  herein  described  without  due  process 
of  law  is  illegal.  Such  a  statute  as  this  ia 
question  is  not  due  process  of  law,  because  it 
prohibits  an  act  which  under  the  Federal  Con- 
stiiution  the  defendants  had  a  right  to  per- 
form. This  does  not  interfere  in  any  way 
with  the  acknowledged  right  of  the  state  to 
enact  such  legislation  in  the  legitimate  exer- 
cise of  its  police  or  other  powers  as  to  it  may 
seem  proper.  In  the  exercise  of  such  rifrbt, 
however,  care  must  be  taken  not  to  infringe 
upon  those  other  rights  of  the  citizen  which 
are  protected  by  the  Federal  Constitution. 

In  the  privilege  of  pursuing  an  ordinaiy 
calling  or  trade  and  of  acquiring,  holding,  and 
selling  property  must  be  embraced  the  right  to 
make  all  proper  contracts  in  relation  thereto, 
and  although  it  may  be  conceded  that  tbis 
right  to  contract  in  relation  to  persons  or  prop 
erty  or  to  do  business  within  the  jurisdiction  of 
the  state  may  be  regulated  and  sometimes' pro- 
hibited when  the  contracts  or  business  conflict 
with  the  pal  icy  of  the  state  as  contained  in  the 
statutes,  yet  the  power  does  not  and  cannot 
extend  to  prohibiting  the  citizen  from  making 
contracts  of  the  nature  involved  in  this  case 
outside  of  the  limits  and  jurisdiction  of  the  state, 
and  which  are  also  to  be  performed  outside  of 
such  jurisdiction;  nor  can  the  ^state  [&02 
legally  prohibit  its  citizens  from  doing  such  an 
act  as  writing  this  letter  of  notification,  even 
thou|;h  the  property  which  is  the  subject  of 
the  insurance  may  at  the  time  when  such 
insurance  attaches  be  within  the  limits  of  the 
state.  The  mere  fact  that  a  citizen  may  be 
within  the  limits  of  a  particular  state  docs 
not  prevent  bis  making  a  contract  ou'side  its 
limits  while  he  himself  remains  within  it. 
MiUiken  v.  Pratt,  125  Mass.  374  [28  Am.  Rep. 
241];  Tildon  v.  Blair.  88  U.  S.  21  Wall.  241 
[22:  6321.  The  contract  in  this  case  was  thus 
made.  It  was  a  valid  contract,  made  outside 
of  the  state,  to  be  ])erformed  outside  of  the 
state,  although  the  subject  was  property  tempo- 
rarily within  the  slate.  As  the  contract  was 
valid  in  the  place  where  made  and  where  it 
was  to  be  performed,  the  party  to  the  contract 
upon  whom  is  devolved  the  right  or  duty  to 
send  the  notification  in  order  that  the  insurance 
provided  for  by  the  contract  may  attach  to  the 
property  specified  in  the  shipment  mentioned 
in  the  notice,  must  have  the  liberty  to  do  that 
act  and  to  give  that  notification  within  the 
limits  of  the  state,  any  prohibition  of  the  state 
statute  to  the  contrary  notwithstanding.  The 
giving  of  the  notice  is  a  mere  collateral  matter; 
It  is  not  the  contract  itself,  but  is  an  act  per- 
formed pursuant  to  a  yalid  contract  which  the 
state  baa  no  right  or  Jurisdiction  to  prevent  iti 
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citizens  from  making  outside  tbe  limits  of  the 
state. 

The  AtlnDtic  Mutual  Insurance  Company  of 
New  York  lias  done  no  business  of  insurance 
within  tbe  state  of  Loui<:iana  and  has  not  sub- 
jected itself  to  any  provisions  of  tbe  statute  in 
question.  It  bad  tbe  right  to  enter  into  a  con- 
tract in  New  York  with  citizens  of  Louisiana 
for  the  purpose  of  insuring  the  property  of  its 
citizens,  even  if  that  property  were  in  the  state 
of  Louisiana,  and  correlaiively  (be  citizens  of 
Louisiana  had  the  right  without  tbe  staie  of 
entering  into  contract  with  an  insurance  com- 
pany for  the  same  purpose.  A  ny  act  of  the  state 
legislature  which  should  prevent  the  entering 
into  such  a  contract,  or  the  mailing  within  tbe 
state  of  Louisiana  of  such  a  notification  as  is 
mentioned  in  this  case,  is  an  improper  and 
illcjral  interference  with  tbe  conduct  of  tbe 
citizen,  although  residing  in  Louisiana,  in  his 
51)3]  right  to  contract  and  to  *carry  out  the 
terms  of  a  contract  validly  entered  into  outside 
and  beyond  the  jurisdiction  of  the  state. 

In  such  a  case  as  the  facts  here  present  tbe 
policy  of  the  state  in  forbidding  insuiance 
companies  which  Dad  not  complied  with  tbe 
laws  of  tbe  state  from  doing  business  within  its 
limits  cannot  be  so  carried  out  as  to  prevent 
the  citizen  from  writing  such  a  letter  of  noiifl- 
cation  as  was  written  by  the  plaintiffs  in  error 
in  the  state  of  Louisiana,  when  it  is  written 
pursuant  to  a  valid  contract  made  outside  the 
state  and  with  reference  to  a  company  which 
is  not  doing  business  within  its  limits. 

For  these  reasons  we  think  tbe  statute  in 
<][uestion  (La.  Laws  1H94,  No.  66)  was  a  viola 
tion  of  the  Federal  Constitution,  and  afforded 
no  justification  for  the  judgment  awarded  by 
that  court  acainst  the  plaintiffs  in  error.  That 
judgment  mvtl  therefore  be  reversed,  and  tbe  case 
remanded  to  the  supreme  court  of  Louisiana 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


MARGARET  E.  WALKER.   Plff.  in  Err,, 

V. 

NEW  MEXICO  &  SOUTHERN  PACIFIC 
RAILROAD  COMPANY. 

(See  8.  C.  Reporter'a  ed.  fiOB-^KM.) 

Right  of  trial  by  jury— obstruction  of  surface 
tDntr— Federal  courts folloto  ttate  decisions 
— special  fin  dings, 

L    A  sfatiite  authorizing  special  flndioirs  of  fact 
by  the  Jury,  and  providing  for  Judflrmeot  upon 


thero  if  they  are  inconsistent  with  the  greneral 
verdict,  does  not  violate  the  rigrbt  of  trial  by 
Jury. 

2.  An  obstruction  by  a  railroad  embankment  of 
the  ordiuury  ditches  and  passaireways  which  sur- 
face water  will  cut  in  a  generally  level  district  in 
Its  efforts  to  reach  some  flowinfr  stream  does  not 
constitute  an  injury  to  oiber  landowners,  where 
the  common  law  is  recognized  as  the  rule  of 
practice  and  decision,  and  there  are  no  special 
statutory  provisions  in  respect  to  the  matter. 

8.  Federal  courts  follow  state  decisions  as  to  the 
rights  and  liabibties  respecting  surface  water  as 
a  matter  of  local  law. 

4.  Special  findings  that  an  injury  was  done  by  sur- 
face water  caused  by  rainfall  and  cloud  burst  are 
not  materially  contradicted  by  the  answer,  **It 
did  run,^^  given  to  a  question  whether  any  of  the 
water  did  "flow  or  run  over  the  plainiiff^s  land 
except  the  water  which  fell  from  the  clouds  aa 
rain." 

[No.  171.1 

Argued  January  26,  1897,    Decided  March  1, 

1897. 

IN  ERROR  to  the  Suprenoe  Court  of  tbe 
Territory  of  New  Mexico  to  review  a  judg- 
ment of  that  court  afflrtuing  the  judgment  of 
tbe  District  Court  of  the  Second  Judicial 
District  of  that  Territory  in  favor  of  the  de- 
fendant, the  New  Mexico  &  Southern  Pacific 
Railroad  C'Ompanv,  in  an  action  by  Margaret 
E.  Walker,  plaintiff,  to  recover  dainages  from 
an  overflow  of  lands  alleged  to  be  caused  by 
wrongful  obstructions  by  the  Company  of  a 
natural  watercourse.  Afflrmtd. 
See  same  case  below,  84  Pac.  43. 

Statement  by  Mr.  Justice  Brewer: 
On  November  3,  1886.  A.  C.  Walker  com- 
menced  this  action  in  the  district  court  of  the 
second  judicial  district  of  the  territory  of  New 
Mexico  in  and  for  the  county  of  Socorro, 
against  the  railroad  company  defendant,  to  re- 
cover damages  resulting  from  an  overflow  of 
his  lands,  caused,  as  charged,  by  a  wrongful 
obstruction  of  a  natural  watercourse.  SSubse- 
quentlv,  an  amended  declaration  was  filed, 
and  after  the  death  of  A.  C.  Walker  the  ac- 
tion was  revived  in  the  name  of  bis  admistra- 
irix.  tbe  present  plaintiff  in  error.  After  some 
preliminary  proceedings,  a  trial  was  bad  in 
December,  1892,  on  which  trial  tbe  jury  re- 
turned a  general  verdict,  finding  tbe  dcteadant 
guilty,  and  assessing  the  plaintiff's  damages 
at  |i9,21'2.50.  At  the  same  time  the  jury  re- 
turned, in  response  to  certain  questions  sub- 
mitted by  the  court,  special  findings  of  fact. 
Tbe  trial  court,  overruling  all  other  motions. 


Note  —a*  to  trial  by  jury,  how  affected  by  7th 
Amendment  to  the  Constitution,  see  note  to  New 
York  Sup.  Ct.  Justices  v.  Dnited  States,  Murray,  19: 

66a. 

Drainage  of  surface  vxiter:  oeneralrule:  right  to 
drain:  injuries  thereby:  prescriptive  right:  fave*- 
drip:  mvnitipal  control  of  mirface  \oater  and  Mo- 
bUity  there' or:  surface  water  in  highways:  ohgtruo" 
tion  and  drainage  of  surface  water  by  raUroads. 

In  re^rd  to  drainaire  of  surfaoe  water,  it  is  the 
general  rule  that  tbe  natural  flow  of  surface  water 
from  blirher  on  to  lower  ground  does  not  frive  a 
cause  of  action.  Rathke  v.  Gardner,  184  Mass.  14; 
Peck  V.  Ooodberlett,  108  N.  T.  180;  Sowers  v.  Lowe 
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(Pa.)  0  Atl.  44:  Pettlfrrew  v.  Bvansvllle,  25  Wis.  2S3, 
8  Am.  Rep.  50;  McCormick  v.  Horan,  81  N.  7. 88,87 
Am.  Rep. 470. 

Tbe  fact  that  a  city  lot  has  been  so  improved  by 
its  owner  as  to  cause  tbe  rain  Water  fallinir  upon 
it  to  flow  upon  tbe  adjacent  street  or  alley  at  tbe 
established  irrade,  whence  it  flows  upon  a  neiirbtx>r^ 
infr  lot  which  is  l)elow  flrrade,  does  not  give  a  cauae 
of  action  to  the  owner  of  tbe  latter  lot.  PbilUpt  v. 
WaterbouRP.  89  Iowa,  109,  69  Am.  Rep.  ^20. 

Tbe  defendantowned  land  upon  tbe  slope  ofa  hill 
running'  down  to  a  mill  pond  t)elonfrlnir  to  the 
plaintiir.  He  cultivated  and  fertilised  his  land  in 
the  ordinary  way  forfrarden  purposes,  and  tbe  flow 
of  tbe  surface  water  oarried  a  larire  amount  of  eolld 
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entered  a  Judgment  in  favor  of  the  defendant, 
on  the  ground  that  the  special  findings  of  fact 
were  inconsistent  with  and  controlled  the  gen- 
eral verdict;  and  that  upon  such  findings  of 
fact  the  defendant  was  entitled  to  judgment. 
The  case  was  thereafter  taken  to  the  supreme 
court  of  the  territory,  by  which  court,  on 
August  26,  1893,  the  judgment  was  affirmed 
[84  JPac.  43],  and  thereupon  the  plaintiff  sued 
out  this  writ  of  error. 

Messrs,  Neill  B.  Field  and  Janus  G.  Fiteh, 
for  plaintiff  in  error: 

Even  though  the  waters  which  caused  the 
injury  to  the  plaintiff  in  error  came  from  the 
clouds  as  rain  and  were  produced  by  a  cloud- 
burst in  the  Magdalena  mountains,  this  fact 
would  not  preclude  a  recovery  by  the  plaintiff 
in  error  unless  two  other  facts  are  established: 
First,  that  cloudbursts  in  that  vicinity  were 
unusual:  and,  second,  that  no  natural  or  arti- 
ficial watercourse,  through  which  these  waters 
were  accustomed  to  find  an  outlet,  had  been 
ot^tructed  by  the  defendant  in  error. 

The  rule  which  authorizes  the  owner  of 
land  to  receive  or  reject  the  surface  waters  ac- 
customed to  flow  from  higher  ground  is  sub- 
ject to  an  important  qualification  which  ap- 


pears to  be  entirely  ignored  by  counsel  for  de- 
fendant in  error  in  attempting  to  construe  the 
special  findings  io  this  case.  That  qualifica- 
tion is  well  expressed  to  be,  where  water,  ow- 
ing to  the  hilly  or  mountainous  condition  of 
the  country,  accumulates  in  large  quantities 
from  the  rain  and  melting  snow,  and  at  reg- 
ular seasons  descends  through  long  guUeya 
or  ravines,  and  in  its  flow  carves  a  dis- 
tinct and  well-defined  channel  which  bears 
the  unmistakable  impress  of  the  frequent  ac- 
tion of  running  water,  and  through  which  it 
has  fiowed  from  time  immemorial,  such  stream 
is  considered  a  watercourse. 

Simmons  v.  Winters,  21  Or.  85;  Ectrte  v.  De 
Hart,  12  N.  J.  Eq.  280,  72  Am.  Dec.  895; 
Palmer  v.  WaddeU,  22  Kan.  862,  Wioads  ▼. 
Davtdfteiser,  133  Pa.  226;  Conniff  v.  San 
Francisco,  67  Cal.  45;  McClure  v.  Redwing,  28 
Minn.  186;  Howard  v.  Ingertoil,  54  U.  S.  IS 
How.  881  (14:  189). 

Whether  or  not  there  was  a  watercourse  ob> 
structed  by  the  embankment  of  the  defendant 
in  error,  was  a  question  of  fact  for  the  Jury. 

Eulrich  V.  Riehter,  87  Wis.  226. 

Messrs,  Robert  Dunlap  and  E.  D.  Xenna, 
for  defendant  in  error: 

Under  the  common  law   do  right  of  the 


matter  into  the  plaintiff's  mill  pond.  It  was  held 
that  the  defendant's  acts  grave  the  plaintiff  no  cause 
of  action  for  an  unlawful  encroachment  upon  its 
mill  pond.  Middlesex  County  v.  McCue,  149  Mass. 
103. 

The  owner  of  land  bounded  upon  a  stream  or 
wateicourae  has  the  right  to  all  the  advantages  of 
drainage  which  the  stream  reasonably  used  mayprive 
him,  and  consequently  he  may  drain  his  land  into 
the  stream.  Treat  v.  Bates,  27  Mich.  390;  Jenkins  v. 
Wilmington  &  W.  R.  Ck).  110  N.  C.  438;  MUler  v. 
Laubach,  47  Pa.  154,  86  Am.  Dea  621;  Jackman  v. 
Arlington  Mills,  137  Mass.  277. 

The  owner  of  lands  drained  by  a  watercourse 
may  change  and  control  the  natural  flow  of  the 
surface  water  therein,  and,  by  ditches  and  other- 
wise, accelerate  the  flow  or  increase  the  volume  of 
water  which  reaches  the  stream,  and  if  he  does  this 
in  the  reasonable  use  of  his  own  premises,  he  exer- 
cises only  a  legal  right  and  incurs  no  liability  to  a 
lower  proprietor.  Wa£Be  v.  New  York  C.  R.  Co.  68 
N.  T.  11, 18  Am.  Rep.  467.  Aff'g  68  Barb.  413;  McCoiv 
mick  V.  Horan,  81 N.  T.  86, 37  Am.  Rep.  470. 

The  owner  of  land  in  which  there  is  a  mine  may 
pump  into  a  stream  which  forms  the  natural  drain- 
age of  his  land  water  from  the  mine,  although  the 
quantity  of  water  in  the  stream  is  thereby  increased 
and  its  quality  so  affected  as  to  render  it  totally  un- 
fit for  use  for  domestic  purposes  by  the  lower  ripa- 
rian owners.  Pennsylvania  Coal  Co.  v.  Sanderson, 
118  Pa.  126,  67  Am.  Bep.  446,  Overruling  86  Pa.  401, 
27  Am.  Rep.  711. 

A  landowner  cannot  concentrate  and  discharge 
Into  the  stream  the  surface  water  of  his  lands  in 
quantities  beyond  the  natural  capacity  of  the  water- 
course, to  the  damage  of  the  lower  riparian 
owners.  Noonan  v.  Albany,  79  N.  Y.  470,  85  Am, 
Rep.  640;  MoCormlok  v.  Horan,  81  N.  Y.  86, 87  Am. 
Bep.  479. 

In  the  olearing,  improvement,  and  preparation 
of  land  for  cultivation,  the  owner  thereof  may,  in 
the  exercise  of  goo0  husbandry,  drain  his  soil,  al- 
though the  consequence  is  that  the  surface  water 
fiows  from  his  land  with  greater  rapidity,  and  the 
quantity  of  water  fiowing  upon  the  lower  land  is 
considerably  Increased.  Hughes  v.  Anderson,  68 
Ala.  280.  44  Am.  Rep.  147:  Hicks  v.  Stlliman,  08  111. 
166;  Peck  V.  Herrington,  100  IlL  611, 60  Am.  Rep.  627, 
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Rev'g  11  HI.  App.62;  Templeton  v.  Voshloe,  72  Ind. 
134, 34  Am.  Rep.  150;  Vannest  v.  Fieming,  TV  Iowa. 
638;  Quesnard  v.  Bird.  33  La.  Ann.  796;  Middlesex 
County  V.  McCue,  140  Mass.  103;  Gregory  v.  Bu8h« 
64  Mich.  87;  Osten  v.  Jerome,  93  Mich.  196;  Peck  t. 
Goodberlett,  100  N.  Y.  180;  Kauffman  v.  Oriesemer* 
26  Pa.  411, 67  Am.  Dea  437;  Rboads  v.  Davidheiaer, 
133  Pa.  226;  Meizell  v.  Morgan,  149  Pa.  416;  Petti- 
grew  V.  Bvansville,  26  Wis.  228, 3  Am.  Rep.  60. 

In  the  interest  of  good  husbandry  and  tillage  and 
improvement  of  bis  farm  in  good  faith,  the  land- 
owner may  fill  up  sag  holes,  pools,  and  basins  la  bis 
land,  so  that  water  will  not  accumulate  or  stay  in 
them,  although  the  flow  of  the  water  upon  the 
adjacent  lands  is  thereby  incidentally  increaaed. 
Gregory  v.  Bush,  64  Mich.  87. 

But  the  owner  of  the  higher  lands  cannot  drain 
the  waters  in  a  direction  other  than  that  in  which 
they  would  naturally  flow.  Hughes  v.  Anderson, 
68  Ala.  280,  44  Am.  Hep.  147;  Adams  v.  Walker,  84 
Conn.  466,  91  Am.  Deo.  742;  Anderson  v.  Henderson* 
124  111.  164;  Dayton  v.  Drainage  Comrs.  128  lU.  271; 
Barrow  v.  Landry.  16  La.  Ann.  681,  77  Am.  Dec  199; 
Hooper  v.  Wilkinson,  16  La.  Ann.  487,  77  Am.  Dec. 
194;  Hogenson  v.  St.  Paul,  M.  &  M.  R.  Co.  81  Minn. 
224;  Butler  v.  Peck,  16  Ohio  St.  836,  88  Am.  Dec 
452;  Torrey  v.  Scranton,  183  Pa.  178. 

Nor  can  the  owner  of  the  upper  land  collect  the 
waters  of  his  estate  into  a  ditch,  or  drain  and  dis- 
charge it  in  a  volume  on  the  lower  land  to  its  in- 
Jury.  Crabtree  v.  Baker,  76  Ala.  91.  61  Am.  Rep. 
424;  Springfleld  ft  M.  R.  Co.  v.  Henry,  44  Ark.  380: 
Newgass  v.  St.  Louis,  A.  ft  T.  R.  Co.  64  Ark.  140: 
Durgln  V.  Neal,  82  Cal.  606;  Adams  v.  Walker,  84 
Conn.  466,  91  Am.  Dec.  742;  Goldsmith  v.  Blsas,  68 
Ga.  186;  Bast  St.  Louis  ft  C.  R.  Oo.  v.  Bisentraut,  184 
111.  96;  Reed  v.  Cheney,  111  Ind.  387;  Davis  v.  Craw- 
fordsville,  119  Ind.  1;  Weddell  v.  Hapner,  124  Ind. 
316:  De  Haven  v.  Helvie,  126  Ind.  82;  Patoka  Twp. 
V.  Hopkins,  181  Ind.  142;  Livingston  v.  McDonald, 
21  Iowa.  160,  89  Am.  Deo.  663;  Martin  v.  Jett,  12  La. 
603,  32  Am.  Dec.  120;  Lattimore  v.  Davis.  14  La.  161. 
83  Am.  Dec  681;  Rathke  v.  Gardner,  134  Mass.  14; 
Stanchfleld  v.  Newton,  142  Mass.  110;  Chapel  t. 
Smith,  80  Mich.  lUO;  Yerez  v.  Bineder,  86  Mich.  84; 
Olson  V.  St.  Paul,  M.  ft  M.  R.  Cc  88  Minn.  419;  Beach 
V.  Gaylord,  43  Minn.  476;  Kelly  v.  Dunning,  89  N.  J. 
Eq.482;  Soule  v.  Passaic.  47  N.  J.  Bq.28;  MUler  t. 

Itt  U.8b 


ia96. 


Walkeb  v.  New  Mexico  &  S.  P.  R.  Co. 


plaintiff  bas  been  violated,  as  shown  by  Ihe 
special  tiodinjis.  At  common  law  the  owner 
of  higher  lands  has  no  right  to  have  surface 
water  flow  over  lower  lands  in  such  manner  as 
the  nature  or  situation  of  the  lands  may  per- 
mit. At  common  law  the  owner  of  any  piece 
of  land  may  improve  it  or  place  upon  it  such 
structures  or  embankments  as  he  may  see  fit, 
and  is  no  more  obliged  to  receive  merely  sur- 
face water  from  higher  lands  than  he  would 
have  a  right  to  demand  that  such  water  should 
flow  unobstructed  from  the  higher  lands  to  his 
prcinises.  Every  landowner  has  the  right  to 
defend  against  surface  water  or  use  the  same 
as  he  may  see  fit. 

Hoyt  V.  Hudson,  «7  Wis.  656,  9  Am.  Rep. 
473;  Qannon  v.  Hargadon,  10  Allen.  106.  87 
Am.  Dec.  625;  Kansas  City  dt  E.  R.  Co,  v, 
Raey,  38  Kan.  374;  Abbott  y.  Kansas  City,  St. 
J.  dt  C.  B.  R.  Co.  83  Mo.  271.  53  Am.  Rep.  581; 
0^ Connor y. Fond  dn  Lac,  A,  d  P.  R,  Go,  53 
Wis.  526,  38  Am.  Rep.  '764:Jo7inson  v.  Chicago, 
St.  P.  M.  A  0.  R.  Co.  80  Wis.  646,  14  L.  R. 
A.  495. 

What  are  natural  watercourses? 

**A  natural  watercourse  is  a  natural  stream 
flowing  in  a  definite  bed  or  channel,  with 
banks  and  sides,  having  permanent  sources  of 


supply.  It  Is  not  essential  to  constitute  a  water- 
course that  the  flow  should  l)e  uniform  and  un- 
interrupted. The  other  elements  existing,  a 
stream  does  not  lose  the  character  of  a  natural 
watercourse  because  in  times  of  drouth  the 
flow  may  be  diminished  or  temporarily  sus- 
pended. It  is  sufficient  if  it  is  usually  a  stream 
of  running  water. 

Morrison  v.  Bucksport  d  B,  R.  Co,  67  Me. 
856;  Jeffers  v.  Jeffers,  107  N.  Y.  650;  Hoyt  v. 
Hudson,  27  Wis.  661.  9  Am.  Rep.  473; 
Shields  v.  Arndt,  4  N.  J.  Eq.  247;  Dickinson 
V.  Worcester,  7  Allen,  19,  28;  Fryer  v.  Wame, 
29  Wis.  516;  Gannon  v.  Hargadon,  10  Allen, 
106,  109,  87  Am.  Dec.  626;  Bangor  v.  Lansil, 
51  Me.  525;  Turner  v.  Dartmouth,  13  Allen, 
291;  Ashley  Y,  Wokott,\\  Cush.  195;  Stanch- 
fields.  Netoton,  142 Mass.  116;  BoxrUhyv.  Speer, 
31  N.  J.  L.  352.  86  Am.  Dec.  216;  Barkley  v. 
Wilcox,  86  N.  Y.  143.  40  Am.  Rep.  519;  An- 
gell.  Watercourses,  5th  ed.  §  1.  7th  ed.  §  4. 

The  rule  of  the  common  law  undoubtedly  is 
that  no  action  lies  for  obstructing  the  flow  of 
surface  water 

Washb.  Easements.  3d  ed.  281,  282;  Benthalt 
V.  Seifert,lllnd.  302. 

This  is  the  rule  adopted  in  most  of  the  states. 
The  contrary  rule,  whicli  is  derived  from  the 


Morristown.  47  N.  J.  Eq.  82;  Perkins  v.  Moorestown 
&  C.  Tump.  Co.48  N.  J.  Eq.  499;  Byrnes  v.  Cohoes, 
67  N.  Y.  204;  Jutte  v.  Hugrhes,  «7  N.  Y.  287;  Noonan 
V.  Albany.  79  N.  Y.  470, 35  Am.  Rep.  540;  Barkley  v. 
Wilcox,  88  N.  Y.  148.  40  Am.  Rep.  519;  Mairs  v.  Man- 
hattan Real  Estate  Asso.  89  N.  Y.  498:  Vofrel  v.  New 
York.  92  N.  Y.  10. 44  Am.  Rep.  348;  Selfert  v.  Brook- 
lyn,  101 N.  Y.  148, 54  Am.  Rep.  884;  Bellows  v.  Sack- 
ett.  15  Barb.  98;  Foot  v.  Bronson.  4  Lane.  47;  Mitch- 
ell V.  New  York,  L.  B.  &  W.  R,  Co.  36  Hun,  177. 

The  liability  of  the  upper  proprietor  for  damage 
caused  by  coUectlnfr  surface  water  into  a  stream 
and  castinflT  it  upon  the  Ibwer  land  to  its  damage, 
does  not  depend  upon  any  question  of  care  or  neg- 
ligenoe.  The  act  itself  givea  rise  to  tbe  cause  of  ac- 
tion. Jutte  V.  Hughes,  87  N.  Y.  287;  Mairs  v.  Man- 
hattan Real  Estate  Asso.  89  N.  Y.  498. 

In  Mairs  v.  Manhattan  Real  Estate  Asso.  89  N.  Y. 
607,  tbe  court  held  that  a  landowner  on  whose 
premises  water  is  wrongfully  cast  by  bis  neighbor 
is  under  no  obligation  to  make  tbe  wall  of  his  bouse 
Impervious  to  tbe  water. 

But  to  confer  a  cause  of  action  the  unlawful  dis- 
charge of  tbe  water  upon  the  plaintiff's  lands  must 
cause  appreciable  damage.  Crohen  v.  Ewers.  39  111. 
App.  34;  Peck  v.  Ooodberiett.  lOG^N.Y.  192;  Jeffers  v. 
Jeffers,  107  N.  Y.  660;  Rutherford  v.  HoUey.  105  N. 
Y.  632. 

Following  tbe  principle  that  there  can  be  no  pro- 
scription where  there  is  no  adverse  user,  and  that 
there  can  bo  no  adverse  user  without  creating  a 
right  of  action,  it  is  held,  in  those  states  which 
follow  the  common-law  rule  as  to  tbe  obstruction 
and  repulsion  of  surface  waters,  that  no  lapse  of 
time  gives  a  man  a  right  to  drain  surface  water  in 
Its  natural  state  upon  bis  neighbor's  land.  Parks 
v.  Newburyport,  10  Gray,  28;  Wbite  v.  Chapiu.  12 
Allen,  518;  Cassidy  v.  Old  Ck)lony  R.  Co.  141  Mass. 
178;  Swett  v.  Outts,  50  N.  H.  439.  9  Am.  Rep.  276; 
Delhi  V.  Youmans,  50  Barb.  816;  Wbite  v.  Sheldon, 
85  Hun,  193;  Pcttigrew  v.  Evansville,  26  Wis.  227,  8 
Am.  Rep.  60;  Greatrex  v.  Hayward,  8  Exch.  291. 

Tbe  owner  of  a  building  cannot  lawfully  dis- 
cbarge the  rain  water  which  falls  upon  his  roof 
upon  his  neighbor's  premises  either  by  collecting  it 
in  gutters  or  eavestrough  and  then  turning  it  in  a 
body  upon  the  adjoining  lands  or  by  permitting  it 
to  fall  from   tbe  eaves  of  his  house  in  droiNk 
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'  Adams  v. Walker.  34  Conn.  468. 91  Am.  Dec.  742;Con- 
ner  v.  Woodflll.  128  Ind.  85;  Beach  v.  Gaylord,  48 
Minn.  476;  Hootcn  v.  Barnard,  137  Mass.  38;  Schwab 
V.  Cleveland,  28  Hun,  458;  Tanner  v.Volentine,  76  111 
824;  Martin  v.  Simpson,  8  Allen,  102;  Shipley  v.  Fifty 
Associates,  108  Mass.  198,  8  Am.  Rep.  318;  Bellows  v. 
Sackett,  15  Barb.  98;  Hazeltine  v.  Edgmand,  35  Kan. 
202,  57  Am.  Rep.  157;  Gould  v.  McKenna,  66  Pa.  80BS, 
27  Am.  Rep.  70p. 

Tbe  right  to  discharge  the  water  from  tbe  emvea 
upon  adjoining  lands  may  be  acquired  by  a  oon- 
tinued  adverse  use,  for  tbe  prescriptive  period,  of 
the  adjoining  lands  for  tbe  purpose  of  receiving 
such  water.  Cherry  v.  Stein,  11  Md.  1:  Carbrey  v. 
Willis.  7  Allen.  364.  83  Ami  Dec.  688:  Norton  t. 
Volentine.  14  Vt.  246;  Neale  v.  Seeley,  47  Barb.  814. 

No  action  lies  against  a  city  for  tbe  injury  occa- 
sioned to  land  bounding  on  a  street  by  tbe  accumu- 
lation of  water  on  tbe  surface  of  tbe  street,  which 
tbe  city  has  neglected  to  drain.  Flagg  v.  Worces- 
ter. 18  Gray.  602;  Russell  v.  Burlington,  30  Iowa,  262. 

If  by  reason  of  tbe  change  of  grade,  or  alteration 
of  the  conformation  of  tbe  ground  by  tbe  construc- 
tion or  grading  of  a  street,  the  flow  of  surface 
water  is  affected,  without  any  negligence  on  the 
part  of  tbe  city  in  the  performance  of  tbe  work, 
and  flows  upon  adjoining  lots  to  their  injury,  the 
owner  bas  no  recourse  against  tbe  corporation. 
West  Orange  v.  Field.  37  N.  J.  Eq.  600,  46  Am.  Rep. 
870;  Millerv.  Morristown,  47N.J.  Eq.62:  Gould  v. 
Booth.  68  N.  Y.  82;  Acker  v.  New  Castle,  48  Hun, 
812;  Wilson  v.  New  York,  1  Denio,  505;  Lynch  v. 
New  York,  78  N.  Y.  60;  Bush  v.  Portland,  19  Or.  45; 
Wakefield  v.  Newell,  12  R.  I.  75, 84  Am.  Rep.  608; 
Smith  V.  Tripp,  13  R.  1. 152;  Noble  v.  St.  Albans,  68 
Vt.  522;  Heth  v.  Fond  du  Lac  83  Wis.  228. 53  Am.  Rep. 
279;  Kavanagh  v.  Brooklyn,  88  Barb.  232;  Wateon  v. 
Kingston.  114  N.  Y.  88. 

Liability  is  not  incurred  by  the  corporation  If  tbe 
consequence  of  raising  the  grade  of  a  street  in 
accordance  with  lawful  authority  be  to  obetmot 
tbe  flow  of  surface  water  from  a  lot,  and  cause  tt  to 
accumulate  thereon.  Corcoran  v.  Benicea,  96  GaL 
1;  Morrison  v.  Bucksport  ft  B.  B.  Co.  67  Me.  867; 
Henderson  v.  Minneapolis,  88  Minn.  819;  FoUmann 
v.  Mankato.45  Minn.  457:  Hoyt  v.  Hudson,  27  Wis. 
636, 9  Am.  Rep.  478;  Waters  v.  Bay  View,  61  Wif.  MS. 

A  city,  too,  may  prevent  surface  water  from  flow- 
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civil  law  (Mackeldey,  Roman  Law,  $  295),  is 
adopted  in  some  of  the  states,  and  is  defeoded  as 
beiDg  fouuded  upon  the  maxim  Sic  utere  tuo  tit 
alienvm  non  Uzdas. 

Swett  y.  Cntts,  50  N.  H.  489,  9  Am.  Rep.  276: 
Bonomi  v.  Backhouse,  27  L.  J.  Q.  B.  N.  8.  888. 

The  doctrine  of  the  common  law  in  respect  to 
drainage  of  surface  water  is  more  in  consonance 
with  our  ideas  of  progress  and  improvement 
than  that  of  the  civil  law. 

Lessard  v.  Stram,  62  Wis.  112,  51  Am.  Rep. 
716}  Johnson  v.  Chicago,  St.  R  M,  d  0,  R,  Co. 
80  Wis.  645;  Robinson  Y.  Slianks,  1 18  Ind.  184; 
Hill  V.  Cincinnati,  W.  dk  M.  R.  Co.  109  Ind. 
511:  Wets  Y.  Madison,  75  Ind.  257,80  Am. 
Rep.  185. 

No  length  of  time  creates  anj  easement  by 
which  the  owner  of  the  lower  land  is  precluded 
from  using  it  as  he  will,  although  the  natural 
overflow  of  surface  water  may  be  thereby 
stopped  and  set  back  upon  the  upper  lands. 

Ancell,  Watercourses,  §  108/1/  Parks  v.  NetP- 
burj/port,  10  Gray,  28;  Luther  v.  Winnisim- 


meb  Co.  9  Cush.  171;  Pettigreto  v.  Ewinsmtte, 
25  Wis.  227.  228. 

There  could  be  no  adverse  user  under  a  claim 
of  right,  and  the  user,  to  gain  by  prescription, 
would  have  to  l)e  such  as  to  expose  the  partv  to 
an  action  unless  he  had  a  grant  or  permission. 

Felton  V.  Simpson,  11  Ired.  L.  85;  Angus  t. 
Dallon,  17  Am.  L.  Reg.  (N.  8.)  646. 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  testimony  was  not  preserved,  and  the 
case  is  submitted  to  us  upon  the  pleading,  the 
verdict,  the  special  findings  *of  fact,  and  [^05 
the  judgment;  and  on  the  record  as  thus  pre- 
sented plaintiff  in  error  rests  her  claim  of  re- 
versal upon  three  propositions:  First,  that  the 
act  of  the  territorial  legislature,  authorizing 
special  findings  of  fact  and  providing  for  judg- 
ment on  the  special  findings,  if  inconsistent 
with  the  general  verdict  [N.  M.  Laws  1889, 
chap.  45,  page  S't],  is  in  contravention  of  the 


ing  on  the  street  from  adjoining  property  without 
incurrlnir  any  liability.  Keith  v.  Ilrockton.  136 
Maso.  119:  Foster  v.  St.  Louifi,  71  Mo.  157, 4  Mo.  App. 
Appx.  664;  Hardy  ▼.  Prooklyn,  7  Abb.  N.  C.  408. 

If  a  municipality  adopts  a  plan,  althoufrb  Insuf- 
llcient,  and  constructs  its  drains  and  sewers  in  con- 
formity thereto,  and  injury  results  inconsequence 
of  the  plan  belnir  defective,  or  of  the  drains  or 
■ewers  beincr  deficient  in  size  and  inadequate  to  ac- 
commodate all  the  water  which,  if  the  drains  were 
larger,  would  naturally  flow  through  them,  there 
Is  no  resulting  liability.  North  Vernon  v.  Voegler, 
103  Ind.  316;  Atchison  v.  Cballiss,  0  Kan.  603:  Thurs- 
ton V.  St.  Joseph,  51  Mo.  510,  11  Am.  Rep.  463;  Child 
▼.  Boston,  4  Allen,  51,  81  Am.  Dec.  680;  Emery  v. 
Lowell.  104  Mass.  16;  Mills  v.  Brooklyn,  82  N.  T.  401; 
Carr  v.  Northern  Liberties,  36  Pa.  824,  78  Am.  Dec. 
842;  Bear  v.  Ailentown,  148  Pa.  80;  Fair  v.  Phila- 
delphia, 88  Pa.  800, 82  Am.  Kep.  456;  Collins  v.  Phila- 
delphia, 03  Pa.  272. 

There  are  decisions  which  seem  to  adopt  a  con- 
trary view,  and  to  bold  that  a  city  must  exercise 
due  care  and  skill  in  the  selection  of  a  plan,  and 
must  furnish  drains  and  sewers  of  sufficient  capac- 
ity to  carry  off  all  the  water  which  may  reasonably 
be  expected  to  accumulate.  Spangler  v.  San  Fran- 
cisco, 84  Cal.  17;  Dixon  v.  Baker,  65  111.  518,  16  Am. 
Rep.  501:  Aurora  v.  Love,  03  111.  521;  Indianapolis  v. 
Huffer,  80  Ind.  285;  Weis  v.  Madison,  75  Ind.  241,80 
Am.  Hep.  135;  Bvansville  v.  Decker,  84  Ind.  325,  43 
Am.  Rep.  86. 

And  if  the  municipal  authorities,  in  the  construc- 
tion of  sewers  and  digging  of  ditches  in  the  im- 
provement of  streets,  cause  a  large  quantity  of  rain 
water,  which  naturally  flowed  in  another  direction, 
to  be  directed  in  such  a  manner  as  to  flow  on  abut- 
ting premises  in  destructive  quantities,  the  corpora- 
tion is  liable  to  the  abutting  owner  in  damage8,wlth- 
out  regard  to  the  rfllclency  of  the  plan,  and  whether 
the  work  was  done  negligently  or  not.  Vale  Mills 
v.  Nashua.  63  N.  H.  136:  West  Orange  v.  Field,  37 
N.J.  Bq.  600,  45  Am.  Rep.  670;  Miller  v.  Morristown, 
47  N.  J.  Eq.  62;  Byrnes  v.  Cohoen,  67  N.  Y.  204.  AiTg 
6  Hun.  602:  Noonan  v.  Albany.  70  N.  Y.  470,  85  Am. 
Rep.  540;  Vogel  v.  New  York,  02  N.  Y.  10.  44  Am. 
Rep.  340;  Seifert  v.  Brooklyn,  101  N.  Y.  136.  54 
Am.  Rep.  664:  Bradt  v.  Altmny,  5  Hun.  5U2:  Limerick 
A  C.  Turnp.  Co. *s  Appeal,  80  Pa.  425;  Elliott  v.  Oil 
City,  120  Pa.  670;  Weir  v.  Plymouth,  148  Pa.  566: 
Inman  v.  Tripp,  11  R.  I.  520,  23  Am.  Rep.  620;  Winn 
▼.  Rutland.  6.'  Vt.  481;  Gillison  v.  Charleston,  16  W. 
Va.  282, 87  Am.  Rep.  768;  Derlnzy  v.  Ottawa,  15  Ont. 
712. 
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In  grading  and  improving  highways,  the  commis- 
sioners are  not  bound  to  provide  fur  the  drainage 
of  the  surface  water  flowing  or  brought  upon  the 
road  by  reason  of  the  improvemenL  Turner  v. 
Dartmouth,  13  Allen.  201;  Benjamin  v.  Wheeler,  8 
Gray,  400;  Gould  v.  Booth.  66  N.  Y.  62;  Acker  v. 
New  Castle,  48  Hun,  312;  Kennison  v.  Beverly,  146 
Mass.  467. 

And  the  owner  of  adjoining  lands  may  prevent 
the  flow  of  surface  waters  upon  his  lands  by  the 
construction  of  an  embankment  or  obstacle,  « 
similar  right  being  accorded  the  commissioners, 
for  the  the  protection  of  the  highway,  subject  to 
liability  for  unnecessary  damage.  Bungor  v.  Lan- 
sil,  51  Me.  521;  Franklin  v.  Fisk,  13  Allen.  211,00  Am. 
Dec.  Iti;  Limerick  &  C.  Turnp.  Co.*s  Appeal,  80  Pa. 
425;  Acker  v.  New  Castle,  48  Hun,  812;  Gould  fw 
Booth,  66  N.  Y.62. 

A  landowner  through  whose  lands  a  railroad  has 
been  constructed,  and  a  portion  of  whose  property 
has  been  taken  therefor,  has.  in  the  common- law 
states,  no  cause  of  action  for  the  obstruction  of  the 
flow  of  surface  waters  or  for  their  repulsion  upon 
his  remaining  lands.  Morrison  v.  Bucksport  Sc  B. 
R.  Co.  67  Me.  368;  Clark  v.  Hannibul  &  St.  J.  R.  Co.  31 
Mo.  202:  Moss  v.  SU  Louis.  I.  M.  &  8.  K.  Co.  fHi  Mo. 
86:  O'Connor  v.  Fond  du  Lac,  A.  &  P.  R.  Co.  5c3  Wtai 
626, 38  Am.  Rep.  754;  Hanlln  v.  Chicago  ft  N.  W.  R. 
Co.  61  Wis.  515;  Johnson  v.  Cbicaffo,  St.  P.  M.  ft  O. 
R.  Co.  80  Wis.  641, 14  L.  R.  A.  405:  Atchison,  T.  ft  S. 
F.  R.  Co.  V.  Hammer,  22  Kan.  7(0,  81  Am.  Rep.  218c 
Kansas  aty  ft  E.  R.  Co.  v.  Riley,  83  Kan.  874;  Cairo  ft 
V.  R.  Co.  V.  Houry.  77  Ind. 364;  Hill  v.  Cincinnatif 
W.ft  M.  R.  Co.  100  Ind.  511;  Abbott  v.  Kaniias  City, 
St.  J.  ft  C.  R.  R.  Co.  83  Mo.  271.  63  Am.  Rep.  581;  Jv^nei 
V.  Wabash,  St.  L.  ft  P.  R.  Co.  18  Mo.  App.  251:  Wag- 
ner V.Long  Island  R.  Co.  2  Hun,  633;  Conhocfoo 
Stone  Road  Co.  v.  Buffalo,  N.  Y.  ft  E.  R.  Co.  3  Huo. 
623. 

Railroad  companies,  like  individuals,  canool 
gather  the  surface  waters  on  their  lands  in  dltcbei 
and  drains,  and  dischtirge  them  in  a  body  on  lower 
lands  to  their  injury.  Chicago  ft  A.  R.  Co.  v.  Coa- 
nors,  25  III.  App.  561;  Chicago  ft  A.  R  Co.  v.  Riley, 
25  III.  App.  560;  Curtis  v.  Eastern  R.  Co.  14  Allen,5S» 
08  Mass.  428;  Riithke  v.  Gardner.  134  Mass.  14;  Ben- 
son V.  Chicago  ft  A.  R.  Co.  78  Mo.  604;  Fremont,  B. 
ft  M.  v.  R.  Co.  V.  Marley,  25  Neb.  138;  Mitchell  v. 
New  York,  L.  E.  ft  W.  R.  Co.  86  Hun,  177;  Staton 
V.  Norfolk  ft  C.  R.  Co.  100  N.  C  337:  Jenkins  v. 
Wilmington  ft  W.  R.  Co.  110  N.  a  446;  Deigleman 
V.  New  York,  L.  B.  ft  W.  R.  Co.  84  N.  Y.  8.  K.  4; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Donahoo,  69  Tnz.  UflL 
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7th  Amendment  to  the  Constitution  of  the 
United  States,  which  reads: 

"In  suits  at  common  law,  where  the  Taliie 
Id  controversy  shall  exceed  $20,  the  right  of 
trial  hy  jury  sbHll  be  preserved,  and  no  fact 
tried  hy  A  jury  sbnl)  be  otherwise  re-examined 
Id  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law." 

Second,  that  there  is  do  such  conflict  be- 
tween the  general  verdict  and  the  special  find- 
ings as  authorized  a  judgment  contrarr  to  the 
geceral  verdict;  and,  third,  that  if  there  be 
any  conflict  between  the  special  findings  and 
the  general  verdict  the  special  findings  are  so 
inconsistent  with  each  other  as  to  neutralize 
and  destrov  themselves. 

First,  with  regard  to  the  constitutional  ques- 
tion, the  specific  objection  is  thus  stated  in  the 
brief: 

'*It  is  not  contended,  although  the  English 
authorities  would  appear  to  warrant  the  con- 
teoTioD,  that  at  the  common  law  the  judge 
Slight  not  require  the  jury  to  answer  special 
questions,  or   interrogate    the  jury  as  to  the 

?;rounds  upon  which  their  general  verdict  was 
ound;  but  it  is  most  earnestly  contended  that 
the  extent  of  the  power  of  the  judge,  if  in  his 
opinion  the  special  findings  or  answers  of  the 
Jury  to  interrogatories  were  incoosiRient  with 
the  general  verdict,  was  to  set  aside  the  general 
▼erdict  and  award  a  venire  de  novo,  while  un- 
der this  statute  authority  is  attempted  to  be 
conferred  upon  the  judge  to  render  final  judg- 
ment upon  the  sp(>cia]  findings." 

We  deem  it  unnecessary  to  consider  the  con- 
tention of  defendant  in  error  that  the  territorial 
courts  are  not  the  courts  of  the  United  States, 
and  that  the  7th  Amendment  is  not  operative  in 
the  territories,  for  by  the  act  of  April  7,  1874 
118  Stat,  at  L.  27,  chap.  80],  Congress,  legislat- 
ing for  all  the  territories,  declared  that  no  party 
506V*shall  be  deprived  of  the  right  of  trial  *by 
Jurv  in  cases  cognizable  at  common  law;"  and 
while  this  may  not  in  terms  extend  all  the  pro- 
visions of  the  7th  Amendment  to  the  territories. 
it  does  secure  all  the  rights  of  trial  by  jury  as 
thev  existed  at  common  law. 

The  question  is  whether  this  act  of  the  ter- 
ritorial legislature  in  substance  impairs  the 
right  of  trial  by  jury.  The  7th  Amendment, 
indeed,  does  not  attempt  to  regulate  matters  of 
pleading  or  practice,  or  to  determine  in  what 
way  issues  shall  be  framed  by  which  questions 
of  fact  are  to  be  submitted  to  a  jury.  Its  aim 
Is  not  to  preserve  mere  matters  of  form  and 
procedure  but  substance  of  right.  This  re- 
quires that  questions  of  fact  in  common  law 
actions  shall  be  settled  bv  a  jury,  and  that  the 
court  dhall  not  assume  directly  or  indirectly  to 
take  from  the  jury  or  to  itself  such  preroga 
tive.  So  long  as  'this  substance  of  right  is 
preserved  the  procedure  by  which  this  result 
shall  be  reached  is  wholly  within  the  discretion 
of  the  legislature,  and  the  courts  may  not  set 
aside  any  legislative  provision  in  this  respect 
l>ecau8e  the  form  of  action — the  mere  manner 
in  which  questions  are  submitted— is  different 
from  that  which  obtained  at  the  common  law. 
Now  a  general  verdict  embodies  both  the 
law  and  the  facts.  The  jury,  taking  the  law 
as  given  by  the  court,  apply  that  law  to  the 
facts  as  they  find  them  to  be  and  express  their 
conclusions  in  the  verdict.    The  power  of  the 


court  to  grant  a  new  trial  if  la  its  Jadgmeat 
the  jury  have  misinterpreted  the  instructions 
as  to  the  rules  of  law  or  misapplied  them  is  un- 
questioned as  also  when  it  appears  that  there 
was  no  real  evidence  in  support  of  any  essen- 
tial fact.  These  things  obtained  at  the  com- 
mon law;  they  do  not  trespass  upon  the  pre- 
rogative of  the  jury  to  determine  all  questions 
of  fact,  and  no  one  to-day  doubts  that  such  is 
the  legitimate  duty  and  function  of  the  court, 
notwithstanding  the  terms  of  the  constitu- 
tional guaranty  of  right  of  trial  by  Jury.  Be- 
yond this,  it  was  not  infrequent  to  ask  from 
the  jury  a  special  rather  than  a  general  verdict, 
that  is,  instead  of  a  verdict  for  or  against  the 
plaintiff  or  defendant  embodying  in  a  single 
declaration  the  whole  conclusion  of  the  trial, 
one  which  found  speciallv  upon  the  various 
facts  in  issue,  leaving  to  toe  court  *the  [597 
subsequent  duty  of  determining  upon  such 
facts  the  relief  which  the  law  awarded  to  the 
respective  parties. 

it  was  also  a  common  practice  when  do  spe- 
cial verdict  was  demanded  and  when  only  a 
general  verdict  was  returned  to  interrogate  the 
jury  upon  special  matters  of  fact  Whether 
or  no  a  iury  was  compelled  to  answer  such  in- 
terrogations, or  whether,  if  it  refused  or  failed 
to  answer,  the  general  verdict  would  stand  or 
not,  may  be  questioned.  Decites  v.  Clark, 
8  Ad.  &  El.  506.  But  the  right  to  propound 
such  interrogatories  was  undoubted  and  often 
recognized.  WcUktr  v.  Bailey,  65  Me.  854; 
Spurr  V.  SheOmrne,  181  Mass.  429.  In  the  latter 
case  the  court  said  (p.  480):  **It  is  within  the 
discretion  of  the  presiding  justice  to  put  in- 
quiries to  the  jury  as  to  the  grounds  upon 
which  they  found  their  verdict,  and  the  an- 
swers of  the  foreman,  assented  to  by  his  fel- 
lows, may  be  made  a  part  of  the  record,  and 
will  have  the  effect  of  special  findings  of  the 
facts  stated  by  him.  And  no  exception  lies 
to  the  exercise  of  this  discretion.  Dorr  v. 
Fenno,  12  Pick.  521;  Spoor  v.  Spooner,  12  Met. 
281;  Mair  v.  Bassett,  117  Mass.  856;  Lawler  v. 
Earle,  5  Allen,  22."  So  that  the  putting  of 
special  interrogatories  to  a  juir  and  asking  for 
specific  responses  thereto  In  addition  to  a  gen- 
eral verdict  is  not  a  thing  unknown  to  the 
common  law  and  has  been  recognized  inde- 
pendentiv  of  any  statute.  Beyond  this  we 
cannot  shut  our  eyes  to  the  fact  that  in  manv 
states  in  the  Union,  in  whose  Constitutions  is 
found  in  the  most  emphatic  language  an  asser- 
tion of  the  inviolability  of  trial  by  jury,  are 
statutes  9iml1ar  to  the  one  enacted  by  the  ter- 
ritorial legislature  of  New  Mexico;  That  those 
statutes  have  been  uniformly  recognized  as 
valid,  and  that  a  large  amount  of  the  litigation 
in  the  courts  is  carried  through  in  obedience 
to  the  provisions  of  such  statutes.  It  would 
certainly  startle  the  profession  to  he  told  that 
such  statutes  contravene  a  constitutional  re- 
quirement of  the  inviolability  of  jury  trials. 

Indeed,  the  very  argument  of  counsel  for 
plaintiff  in  error  is  an  admission  that  up  to  a  cer- 
tain extent  those  statutes  are  undoubtedly  valid. 
That  argument  is  practically  that  when  the  spe- 
cific findinin  are  returned  and  found  to  be  con- 
fiicting*^ith  the  general  verdict  the  court [508 
is  authorized  to  grant  a  new  trial,  but  can  do 
no  more.  But  why  should  the  power  of  the 
court  be  thus  limited  7    If  the  facts  as  specially 
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found  compel  a  Jadement  in  one  way,  why 
should  not  the  court  he  permitted  to  apply  the 
law  to  the  facta  as  thus  found?  It  certainly 
does  so  when  a  special  verdict  is  returned. 
When  a  general  verdict  is  returned  and  the 
court  determines  that  the  iury  have  either  mis- 
interpreted or  misapplied  the  law  the  only 
remedy  is  the  award  of  a  new  trial,  because 
the  constitutional  provision  forbids  it  to  find 
the  facts.  But  when  the  facts  are  found  and 
it  is  obvious  from  the  inconsistency  l)etween 
the  facts  as  found  and  the  general  verdict  that, 
in  the  latter,  the  jury  have  misinterpreted  or 
misapplied  the  law,  what  constitutional  man- 
date requires  that  all  should  be  set  aside  and  a 
new  inquiry  made  of  another  jury?  Of  what 
significance  is  a  question  as  to  a  specific  fact  ? 
Of  what  avail  are  special  interrogatories  and 
special  findings  thereon  if  all  that  is  to  result 
therefrom  is  a  new  trial,  which  the  court 
might  grant  if  it  were  of  opinion  that  the  gen- 
eral verdict  contained  a  wrong  interpretation 
or  application  of  the  rules  of  law?  Indeed, 
the  very  thought  and  value  of  special  interrog- 
atories is  to  avoid  the  necessity  of  setting 
aside  a  verdict  and  a  new  trial — to  end  the 
controversy  so  far  as  the  trial  court  is  con- 
cerned upon  that  single  response  from  the 

jury. 
We  are  clearly  of  opinion  that  this  territorial 

statute  does  not  infringe  any  constitutional  pro- 
vision, and  that  it  is  within  the  power  of  the 
legislature  of  a  territory  to  provide  that  on  a 
trial  of  a  common-law  action  the  court  may,  in 
addition  to  the  general  verdict,  require  specific 
answers  to  special  interrogatories,  and,  when  a 
conflict  is  found  between  the  two,  render  such 
judgment  as  the  answers  to  the  special  ques- 
tions compel. 

For  a  full  understanding  of  the  second  ques- 
tion it  is  necessary  to  notice  the  pleadings. 
The  original  declaration— after  stating  that  the 
Rio  Qrande  river  runs  in  its  regular  channel 
about  ^  a  mile  east  of  the  plaintiff's  premises, 
and  that  the  waters  from  rainfalls  pass  and  flow 
599]  in  their  natural  *fall  from  the  surround- 
ing and  adjacent  country  over  the  plaintiffs  and 
other  lands  in  the  vicinity  and  empty  into  the 
river,  and  that  by  that  means  the  surface 
water,  up  to  the  time  of  the  grievances  com- 
plained of,  bad  been  carried  on  without  injury 
to  the  plaintiff  or  his  property— charged  that 
on  May  1,  1885,  the  defendant,  in  and  by  the 
construction  of  its  roadbed,  did  dam  and  close 
all  of  the  natural  and  usual  outlets  and 

Eoea  through  which  the  surface  water  bad 
n  accustomed  to  make  its  escape,  thereby 
causing  such  surface  water  theretofore  flowing 
to  the  river  as  aforesaid  to  be  dammed  up  and 
tet  back  upon  the  premises  of  the  plaintiff  and 
other  property  owners;  that  on  September  7, 
1886,  there  was  a  heavy  rainfall  and  the  sur- 
face water,  unable  by  reason  of  the  obstruction 
to  reach  the  river,  was  set  back  on  the  prem- 
ises of  the  plaintiff,  making  a  lake  or  pond  of 
waters  8  to  4  feet  in  depth,  and  doing  great  in- 
lury  to  his  property.  A  demurrer  to  this  dec- 
laration having  been  sustained,  an  amended 
declaration  was  filed,  which,  omitting  all  ref- 
erences to  rainfalls  and  surface  water,  charged 
that  the  defendant  obstructed  the  natural  and 
artificial  watercourses  by  which  the  waters 
from  the  north  sod  west  of  the  plaintiff's  prop- 
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erty,  and  from  the  Socorro  and  MiagdaleD* 
mountains,  in  their  natural  flow  and  fall  passed 
over  the  lands  of  the  plaintiff  and  other  lands 
and  emptied  into  the  Rio  Qrande  A  de- 
murrer to  this  declaration  having  been  oTer- 
ruled  the  plaintiff  was  directed  to  file  a  bill  of 
particulars  showing  the  places  and  courses  of 
the  alleged  natural  and  artificial  watercourses, 
and  did  so,  describing  three  or  four  beds  or 
channels  through  which  in  a  natural  fall,  as  be 
averred,  the  waters  passed  from  the  Socorro 
and  Magdalena  mountains  into  the  Rio  Grande. 

Now,  the  contention  of  the  defendant  in 
error  is  that  it  is  apparent,  from  the  answers 
given  to  the  special  questions,  that  there  were 
no  natural  watercourses  obstructed  by  defend- 
ant's roadbed,  and  that  the  water  which  did 
the  damage  was  simply  surface  water.  The 
second,  third,  fourth,  and  fifth  are  as  follows: 

**Q.  2.  Was  there  a  cloudburst  in  the  Mag- 
dalena or  Socorro  ^mountains  on  Sep-  [600 
tember  8,  1886;  and  if  so,  was  the  water  there- 
from the  water  which  ran  over  the  plaintiff's 
land?— il.  Yes. 

"Q,  8.  Was  the  water  which  came  down 
the  arroyos  from  the  Magdalena  and  Socorro 
mountains  on  September  8,  1886,  surface 
water?— .d.  Yes. 

**Q.  4.  Was  it  customary  for  water  to  col- 
lect and  stand  on  plaintiff's  land,  and  land  io 
tbe  immediate  vicinity  thereof,  in  the  times  of 
heavy  rains  or  floods?— 4.  No. 

'*Q.  5.  How  often  upon  an  average  in  any 
one  year  did  the  water  come  down  the  arroyos 
leading  toward  the  vallev  in  the  vicinity  of 
Socorro  from  the  Magdalena  and  Socorro 
mountains  prior  to  September  8,  1886? — A. 
According  to  the  rain  which  fell." 

This  is  very  clear.  There  was  a  cloudlrant 
in  the  mountains,  and  it  was  the  water  from 
that  which  did  the  damage.  It  was  simplr 
surface  water.  And  the  arrtyos  throogb 
which  the  water  flowed  after  leaving  tne 
mountains  were  not  running  streams,  natural 
watercourses,  but  simply  pa.ssagewavs  for  the 
rain  which  fell.  Counsel  for  plaintiff  in  error* 
not  questioning  that  the  injury  done  to  the 
property  of  their  client  was  by  surface  water, 
— the  large  fall  which  came  from  the  cloud- 
burst in  the  Socorro  or  Magdalena  mountains 
on  September  8,  1886.— ihsist  that  it  does  not 
appear  that  such  cloudbursts  were  unusual, 
and  also  that  there  had  been  created  through 
the  lapse  of  years  distinctive  channels  by 
which  the  waters  from  the  mountains  passed 
down  to  the  river  and  that  the  railroad  em- 
bankment operated  to  obstruct  such  channels; 
that  although  these  channels  were  not  the 
beds  of  constantly  flowing  streams  they  were 
wrought  by  natural  processes  and  through  the 
flowing  of  water,  not  continuous  but  at  fre- 
quent intervals,  until  they  had  become  natural 
outlets  for  the  often  accumulating  waters  in  tbe 
Socorro  and  Magdalena  mountams.  In  view 
of  this  contention  it  is  well  to  consider  other 
findings  so  far  as  thev  disclose  the  character  of 
these  waterways.  The  sixth,  eighth,  ninth, 
fourteenth,  fifteenth,  twenty -second,  twenty- 
third,  and  twenty -fifth  questions  and  answers 
may  be  referred  to: 
"  O.  6.  How  far  is  the  mouth  of  the  main  arro¥0 
which  *run8  through  the  western  part  [OOl 
of  the  city  of  Socorro  in  a  northerly  direction 

16S  U.l» 


1601 


Walkbb  t.  Nbw  Mexico  A  8.  P.  R  Co. 


601-604 


fran  Che  main  lioe  of  the  railroad? — A,  Three 
qoarten  of  a  mile,  more  or  less. 

**Q.  8.  Does  the  railroad  of  the  defcndiint 
cross  sny  arroyo  !  iding  from  the  Magdaiena 
or  Socorro  mouniaios  at  any  place  north  of 
the  Magdaiena  branch  of  the  New  Mexican 
Railroad  Company  at  its  junction  with  the 
miUn  line  H  miles?— 2I.  Yes. 

**Q,  9.  Ii  you  state  in  answer  to  the  last 
question  that  there  was  such  an  arroyo,  state 
where  it  is,  its  length,  breadth,  and  the  height 
of  its  banks.— -4.  West  of  the  city  of  Socorro 
and  east  of  the  Catholic  graveyard;  its  banks 
are  about  2  feet,  its  width  about  60  feet,  and 
about  1  mile  in  length,  more  or  less. 

**Q,  14.  How  far  from  the  ifiain  line  of  the 
railriiad,  in  a  westerly  direction,  are  the 
mouths  of  the  arroyos  testified  to  by  the  wit- 
nesses?— A,  Three-quarters  mile  to  main  ar- 
royo, and  imile  to  lower  arroyo. 

*'Q.  15.  What  is  the  character  of  the  land 
lying  betwecfh  the  mouths  of  the  arrovos  and 
the  main  line  of  the  railroad,  is  it  level  or 
sloping,  and  for  what  purposes  was  it  used  in 
1886?— il.  It  is  level  now  and  in  1886  it  was 
an  arroyo,  and  there  is  no  ditch  now  except- 
ing the  company  drain. 

*'Q.  22.  How  far  is  it  from  the  mouths  of 
the  arroyos  testified  to  by  the  witnesses  to  the 
Magdaiena  and  Socorro  mountains? — A.  To 
the  Socorro  mountains  4  miles,  and  to  the 
Magdaiena  mountains  18  miles. 

"Q.  23.  How  far  is  it  from  plaintiff's  prop- 
erty to  the  Socorro  or  Magdaiena  mountains? 
— A,  More  or  less,  the  same  distance  as  in  the 
foregoing  answer. 

"Q.  25.  Which  was  constructed  first,  the 
fmilroad  company  emt>ankroent  or  the  houses 
of  plaintiff  which  were  damaged  by  the  water? 
^A.  Railroad." 

It  is  obvious  not  only  that  it  was  mere  sur- 
face water  whose  flow  was  obstructed,  not 
only  that  no  natural  watercourses  were  filled 
up,  but  also  that  the  channels  which  were  ob 
structed  were  not  such  ravines,  gorges,  and 
outlets  as  in  a  mountainous  district  must  be  left 
602]  open  to  prevent  the  forming  of  *lakes 
and  reservoirs  therein,  but  simply  the  ordinary 
ditches  and  passagewavs  which  surface  water 
will  cut  in  a  generally  level  district  in  its  effort 
to  reach  some  flowing  stream.  It  also  appears 
from  the  answer  to  the  twenty -fifth  question 
that  the  railroad  embankment  was  constructed 
before  the  buildings  of  the  plaintiff.  It  will 
te  borne  in  mind  that  the  mountains  from 
which  this  surface  water  flowed  were  from 
4  to  18  miles  distant,  and  from  the  foot  of 
those  mountains  to  the  Rio  Grande  river, 
naturally,  the  flowing  water  had  dug  channels 
and  ditches  through  such  portions  of  the  soil 
AS  afforded  the  least  obstruction  to  its  passage, 
and  such  channels  and  ditches  were  all  that 
the  railroad  embankment  in  any  way  ob- 
atmcted. 

Does  a  lower  landowner  by  erecting  em- 
tMinkmeots  or  otherwise  preventing  the  flow  of 
aurface  water  on  to  his  premises  render  him- 
aelf  liable  to  an  upper  landowner  for  damages 
caused  bv  the  stopping  of  such  flow?  Id  this 
respect  the  civil  and  common  law  are  different, 
and  the  rules  of  the  two  laws  have  been  recog- 
Dized  in  different  states  of  the  Union — some 
accepting  the  doctrine  of  the  civil  law,  that 
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the  lower  premises  are  subservient  to  the 
higher,  and  that  the  latter  have  a  qualified 
easement  in  respect  to  the  former,  an  easement 
which  gives  the  right  to  discharge  all  surface 
water  upon  them.  The  doctrine  of  the  com- 
mon law,  on  the  other  hand,  is  the  reverse,  that 
the  lower  landowner  owes  no  duty  to  the  up- 
per landowner,  that  each  may  appropriate  all 
the  surface  water  that  falls  upon  his  own 
premises,  and  that  the  one  is  under  no  obliga- 
tion to  receive  from  the  other  the  flow  of  any 
surface  water,  but  may  in  the  ordinary  prose- 
cution of  his  business  and  in  the  improvement 
of  his  premises  by  embankments  or  otherwise 
prevent  any  portion  of  the  surface  water  com- 
ing from  such  upper  premises.  In  Atrhison, 
T.  dt  8.  F.  R,  Co.  V.  Hammer,  22  Kan.  708 
[81  Am.  Rep.  216],  it  was  held  that  "the  simple 
fact  that  the  owner  of  one  tract  of  land  raises 
an  embankment  upon  it  which  prevents  the 
surface  water  falling  and  running  upon  the 
land  of  an  adjoining  owner  from  running  off 
said  land,  and  causes  it  to  accumulate  thereon 
to  its  damage,  gives  to  the  latter  no  cause  of 
^action  against  the  former,nor  is  the  rule[603 
changed  by  the  fact  that  the  former  is  a  rail- 
road corporation,  and  its  embankment  raised 
for  the  purpose  of  a  railroad  track,  nor  by  the 
fact  that  a  culvert  could  have  been  made  un- 
der said  embankment  sufiScient  to  have  af- 
forded an  outlet  for  all  such  surface  water." 

In  Gibbi  v.  WiUiams,  25  Kan.  214,  216  [87 
Am.  Rep.  241].  it  was  said:  "Now,  the  ordi- 
nary rule  concerning  surface  water  is  settled 
and  familiar;  the  lower  estate  owes  no  duty 
to  the  higher,  and  the  owner  of  each  may  use 
or  abandon  surface  water  as  he  pleases." 

In  Kansas  City  d  K  R.  Co.  v.  Riley,  88 
Kan.  874,  876,  877,  it  was  said:  "The  common 
law,  as  modified  by  constitutional  and  statu- 
torv  law,  judicial  decisions,  and  the  condition 
and  wants  of  the  people,  is  in  force  in  this 
state  in  aid  of  the  general  statutes.  There- 
fore, the  doctrine  of  the  common  law,  with 
respect  to  the  obstruction  and  flow  of  mere 
surface  water,  prevails  as  a  general  rule.  Un- 
der this  rule  surface  water  Is  within  the  con- 
trol of  the  owner  of  any  land  upon  which  it 
falls  or  over  which  it  flows.  He  may  use  all 
that  comes  upon  his  own,  or  decline  to  receive 
any  that  falls  on  his  neighbor's  land.  .  .  . 
The  doctrine  of  the  common  law  with  respect 
to  the  obstruction  and  flow  of  mere  surface 
water  is  not  only  in  force  in  England,  but  in 
Connecticut,  Indiana,  Massachusetts,  Missouri, 
New  Jersey,  New  Hampshire,  New  York, 
Vermont,  and  Wisconsin.  .  .  .  The  rule 
of  the  civil  law  seems  to  be  in  force  in  Penn- 
sylvania, Iowa,  Illinois,  California,  Louisianap 
and  is  referred  to  with  approval  in  Ohio." 

In  Bo),t  V.  Hvdson,  27  Wis.  656,  650  19  Am. 
Rep.  478],  the  difference  between  (he  civil  and 
the  common  law  was  thus  stated  in  a  carefully 
prepared  opinion  by  Chief  Justice  Dixon: 
"The  doctrine  of  the  civil  law  is,  that  the 
owner  of  the  upper  or  dominant  estate  has  a 
natural  easement  or  servitude  in  the  lower  or 
servient  one.  to  discharge  all  waters  falling  or 
accumulating  upon  his  land,  which  is  higher, 
upon  or  over  the  land  of  the  servient  owner,  as 
in  a  state  of  nature;  and  that  such  natural  flow 
or  passage  of  the  water  cannot  be  interrupted 
*or  prevented  by  the  servient  owner  to '[604 
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the  detriment  or  injury  of  the  estate  of  the 
dominaDt  or  any  other  proprietor.  .  .  . 
The  doctrine  of  tbe  common  law  is,  that  there 
exists  DO  such  natural  easement  or  servitude 
in  fayor  of  the  owner  of  the  superior  or  higher 
f^round  or  fields  as  lo  mere  surface  water,  or 
such  as  falls  or  accumulates  by  rain  or  the 
melting  of  snow;  and  that  tbe  proprietor  of 
the  inferior  or  lower  tenement  or  estate  may, 
if  he  choose,  lawfully  obstruct  or  hinder  the 
natural  flow  of  such  water  thereon,  and  in  so 
doing  may  turn  the  same  back  upon  or  off  on 
to  or  over  the  lands  of  other  proprietors,  with- 
out liability  for  injuries  ensuing  from  such 
obstruction  or  diversion." 

It  would  be  useless  to  cite  the  many  author- 
ities from  the  different  states  in  which  on  the 
one  side  or  the  other  these  doctrines  of  the 
civil  and  the  common  law  are  affirmed.  The 
divergency  between  the  two  lines  of  au 
thorities  is  marked,  springing  from  the  differ 
ence  in  the  foundation  principle  upon  which 
the  two  doctrines  rest,  the  one  affirming  the 
absolute  control  by  the  owntr  of  his  property, 
the  other  affirming  a  servitude,  by  reason  of 
location,  of  the  one  premises  to  the  other. 
Washburn,  in  his  treatise  on  Ensements  and 
Servitudes,  3d  ed.  side  p.  853  and  following, 
treats  at  length  on  these  two  lines  of  author! 
ties.  So,  also,  in  Angell  on  Watercourses, 
7th  ed.  §  108  and  following,  is  the  matter  dis- 
cussed. 

If  a  case  came  to  this  court  from  one  of  the 
states  in  which  the  dociriue  of  tbe  civil  law  ob- 
tains, it  would  become  our  duty,  having  respect 
to  Ibis  which  is  a  matter  of  local  law.  to  follow 
the  decisions  of  that  state.  And  in  like  man- 
ner we  should  follow  the  adverse  ruling  in  a 
case  coming  from  one  of  the  states  in  which 
the  common-law  rule  is  recognized.  New 
Mexico  is  a  territory,  but  in  it  the  legislature 
has  all  legislative  power  except  as  limited  by 
tbe  Constitution  of  the  United  States  and  the 
organic  act  and  tbe  laws  of  Congress  appertain- 
ing thereto.  There  it  was  enacted  in  1876  (N. 
M.  Laws  1876,  chap.  2,  p.  31,  g  2),  that  "in  all 
the  courts  in  this  territory  the  common  law  as 
recogDized  in  theUnitedtttates  of  America  shall 
be  the  rule  of  practice  and  decision  *'  Brown 
ififf  V.  Browning.  8  N.  M.  871.  The  legisla- 
005]  ture  of  ♦New  Mexico  having  thus  adopt 
ed  the  common  law  as.  the  rule  of  practice  and 
decision,  and  there  being  no  special  statutory 
provisioDS  in  respect  to  this  matter,  it  is  not  to 
be  wondered  at  that  the  supreme  court  of  the 
territory  in  its  opinion  in  the  present  case  dis- 
posed of  this  question  in  this  sins^le  sentence: 
"If  the  act  of  the  territorial  legislature  of  1889 
is  constitutional,  then  we  can  find  no  error  in 
the  action  of  the  court  in  setting  aside  the  gen- 
eral verdict  and  entering  iudgment  upon  the 
special  findings."  Obvi  lusly  tlie  only  question 
deemed  of  any  moment  by  that  court  was  the 
Question  in  respect  to  the  matter  of  special 
findings. 

It  may  be  proper  to  notice  that  the  exception 
suggested  by  Chief  Justice  Heasley  in  BotcUhy 
V.  Spetr,  81  N.  J.  L.  851,  85a  [556  Am.  Dec. 
216],  in  these  words:  "How  far  it  may  be 
necessary  to  modify  this  general  prof>o.siti()n 
in  cases  in  which,  in  a  hiily  region,  from  tbe 
natural  formation  of  the  surface  of  the  ground, 
large  quantities  of  water,  in  times  of  excessive 
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rains  or  from  the  melting  of  heavy  snowa,  an 
forced  to  seek  a  channel  through  gorges  or 
narrow  valleys,  will  probably  require  consid- 
eration when  the  facts  of  the  case  shall  pre- 
sent the  question;"  and  noticed  afterwards  in 
Hoyt  V.  Hudson,  27  Wis.  656.  65»  [9  Am.  Rep. 
473],  and  Palmer  ▼.  WaddeU,  22  Kan.  852,— baa 
no  application  to  the  case  before  us,  for,  u 
appears  from  the  findings,  the  mountainoui 
district  from  which  these  waters  flowed  was 
from  4  to  18  miles  distant  from  the  place  of 
the  embankment  and  the  damage.  We  must 
therefore  overrule  the  second  contention  made 
by  counsel  for  plaintifif  in  error. 

The  third  requires  little  notice.  It  does  not 
seem  as  thou«;h  there  were  any  particular  in- 
consi<<tency  l)etween  the  various  special  find- 
ings. The  only  one  that  deserves  any  notice 
is  that  which  is  suggested  by  the  first  question 
and  the  answer  thereto,  as  follows: 

'*^.  1.  At  the  time  of  tbe  injury  complained 
of  did  any  of  the  water  fiow  or  run  over  the 
plaintiff's  land,  except  the  water  which  fell 
from  the  clouds  as  rain? — A,  It  did  run." 

It  is  a  little  diflScult  to  understand  exactly 
what  is  meant  by  this.  It  may  be  that  the  jury 
meant  that  the  water  came  from  the  cloudburst 
as  distinguished  from  an  ^ordinary  rain*  [GOO 
fall,  or  it  may  be  that  their  purpose  was  sim- 
ply to  aflirm  that  this  water  coming  down  tbe 
arroyos  did  run  over  the  land  of  the  plaintiff. 
Considering  the  uncertainty  as  to  the  import 
of  this  question  and  answer,  and  in  view  of 
tbe  clear  and  positive  answers  to  other  direct 
questions,  and  also  in  view  of  the  averments 
in  the  original  declaration,  we  think  it  would 
be  going  too  far  to  hold  that  this  is  to  be  taken 
as  a  finding  that  there  waa  a  natural  water- 
course whose  waters,  increased  bv  the  rainfall 
and  cloudburst,  overfiowed  their  banks  and  in- 
jured the  plaintiff's  property.  These  are  all 
the  questions  in  the  case,  and,  finding  no  error 
in  the  record,  the  judgment  is  affirm^ 


FREDERICK  N.  PAULY,  Receiver  of  tka 
California  National  Bank  of  San  Diego, 
Piff.  in  Err., 

V, 

STATE  LOAN  &  TRUST  COMPANY. 

rSee  S.  C.  Beporter's  ed.  606-624.) 

Pledgee  of  stock  i?i  a  national  bank,  token  liabU 
as  a  siiareholder— relations  of  the  parties. 

L  A  mere  pledgee  of  shares  of  stock  In  a  natlooal 
bank  is  not  subjeot  to  liability  as  a  shareholder 
under  U.  S.  Rev.  Stat.  1 5151,  where  his  name  ap- 
pears as  **pledgee**  tx>th  on  tbe  ceFiiflcatea  of 
stock  and  tbe  books  of  tbe  bank,  and  there  doea 

NOTB.— jl8  to  taxation  of  shares  in  natlondi  batiks 
and  of  other  corp«fratvinj(,— see  note  to  ProvMeiioa 
Bank  v.  Billings,  7:939. 

As  to  powers  and  duties  of  reeefven,  see  note  to 
Davis  V.  Gray.  21: 447. 

As  to  receivers,  a|X|>ointinent  and  pawsm;  rtecli 
ent*  cerlifientes;  eontrncU  of  receiverx;  KoMMfif  fit 
claims  and  for  damage^:  pavment  of  wages,  etc; 
of  receiver's  ceriificattn:  litkbUitu  of  purchaner 
foreclosure  sale:  suits  by  receiver;  liability  of  for  |m 
sonal  injuries  and  for  taaes^— sot  note  to  Oloottr 
Headrick.  85:  861. 
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not  appear  to  have  been  any  Intent  of  the  real 
owner  of  the  shares  to  escape  responsibiHty. 
IL  In  determining  who  is  liaMe  as  the  owner  of 
abaresof  stock  tn  a  national  bank,  the  courts  will 
look  at  the  relations  of  the  parties  as  they  actu- 
ally are,  or  as  by  reason  of  their  conduct  they 
must  be  assumed  to  be  for  the  protection  of  cred- 
itors; and  the  object  of  the  statute  Is  not  to  be 
defeated  by  the  mere  forms  of  transactions  be- 
tween shareholders  and  their  crediton. 

[No.  201.] 

Argued  January  £9,  J897.    Decided  March  1, 

1897. 

Fl  ERROR  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  review 
a  judgment  affirming  the  judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  California  in  favor  of  the  defendant 
in  an  action  brought  by  Frederick  N.  Pauly, 
Receiver  of  the  California  National  Bank  of 
San  Diego,  to  recover  the  amount  of  an  assess- 
ment made  on  the  shareholders  of  said  bank 
against  the  State  Loau  &  Trust  Company. 
Aj^rmed, 

See  same  case  below,  66  Fed.  Rep.  480, 15 
U.  S.  App.  259. 

The  facts  are  stated  in  the  opinion. 

Messn.  Edward  Winslow  Pai^e  and  /. 
Wade  McDonald,  for  plaintiff  in  error: 

The  defendant  was  a  shareholder  within  the 
letter  as  well  as  within  the  intent  and  purpose 
of  the  statutes. 

PuUmanv,  Upton,  9d  U.  8.  828(24:818); 
Oermania  Nat,  Bank  v.  Caee,  99  U.  S.  028 
(25:  448);  Whedock  v.  Koet,  Tl  111.  296;  Nat- 
ional Commercial  Bank  v.  McDonnell,  92  Ala. 
887;  Qilman  y.  CurtU,  66  Cal.  116;  Johneon  v. 
Lafiin,  108  U.  S.  800  (26: 582;:  CecQ  Nat.  Bank 
▼.  Wateontoufn  Bank,  105  U.  S.  217  (26:  1089); 
Eaeton  v.  Oerman- American  Bank,  127  U.  8. 
582  (82:  210);  Andereon  v.  Philadelphia  Ware- 
houee  O.  Ill  U.  8.  479  (28:  478);  Richmond  v. 
Irone,  121  U.  8.  27  (80:  864);  Cook,  Stock  & 
Stockholders  (8d  ed.)  §  466. 

Affixing  the  word  ** pledgee'*  to  its  name  on 
the  books  of  the  bank,  but  without  giving  the 
Dame  or  names  of  the  pledgeors,  did  not  pre- 
vent or  affect  the  liability  of  the  defendant  to 
the  creditors  of  the  bank. 

Heath  V.  Weet,  28  N.  H.  108;  Peere  v.  Mc- 
Laughlin, 88  Cal.  299. 

Meesrs.  W.  P.  Gardiner  and  TF.  A.  Ear- 
ri»,  for  defendant  in  error: 

By  delivery  of  a  pledge  as  security  for  the 
payment  of  a  debt,  the  pledgee  acquires^only  a 
lien  or  special  property  in  the  article  or  things 
pledged. 

Story,  Bailm.  S§287,  807;  18  Am.  &  Eng. 
Enc.  Law,  590. 

Even  where  in  lieu  of  delivery  an  apparent 
transfer  of  title  is  made  for  the  purpose  merely 
of  security,  the  general  property  remains  in  the 
pledgeor. 

18  Am.  A  Eng.  Enc.  Law,  591,  note;  Orosi 
T.  Eureka  Lake  d  7.  Canal  Co.  78  Cal.  802; 
Anderson  v.  Philadelphia  Warehouse  Co.  Ill 
U.  8.  479  (28:  478);  Wellee  v.  Larrabee,  36  Fed. 
Rep.  866. 

A  pledgee  is  a  trustee,  and  as  such  is  by  the 
•Utute  exempted  from  liability. 

Flint,  Trusts  &  Trustees,  §  2;  Perry,  Tr. 
S  248;  Cross  y.  Eureka  Lake  d  T.  CantU  Co. 
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73  Cal.  302;  Union  Trust  Co.  v.  Rigdon,  93  111. 
458;  Nevcton  v.  Fay,  10  Allen,  507;  Boston  v. 
German-American  Bank,  127  U.  8.  582  (82: 
210);  Hyatt  v.  Argenti,  8  Cal.  151;  Heyland  T. 
Badger,  35  Cal.  404;  Brewster  y.  Hartley,  87 
Cal.  15,  99  Am.  Dea  237;  Lucketts  v.  Town- 
send,  8  Tex.  119,  49  Am.  Dec.  728;  Wright  v. 
Ross,  86  Cal.  414;  Hoppin  v.  Buffum,  9  R.  L 
513.  11  Am.  Rep.  291;  220  Barker,  6  Wend. 
509;  Ex  parte  WiUcocks,  7  Cow.  402,  17  Am. 
Dec.  525. 

Messrs.  Edvoard  W.  Hutchins  and  Henry 
Wheeler  filed,  by  leave  of  court,  a  brief  for 
Thomas  P.  Seal,  receiver  of  Maverick  National 
Bank. 

Messrs.  Oeorge  0.  Shattuck  and  William  A. 
Munroe  filed,  by  leave  of  court,  a  brief  for 
Essex  Savings  Bank  in  No.  866. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  the  amount  of 
an  assessment  made  on  the  shareholders  of  a 
national  banking  association  in  the  hands  of  a 
receiver. 

Is  the  defendant  in  error,  the  State  Loan  & 
Trust  C]k>mpany,  a  "shareholder"  of  the  Cali- 
fornia National  Bank  of  San  Diego  within  the 
meaning  of  the  statute  relating  to  national 
'banking  associations?  That  is  tne  sole  [608 
question  presented  by  the  pleadiofis. 

hy  the  Revised  Statutes  of  the  United  States 
it  is  provided — 

"Sec.  5139.  The  capital  stock  of  each  asso- 
ciation shall  be  divided  into  shares  of  $100 
each,  and  be  deemed  personal  property,  and 
transferable  on  the  books  of  the  associa'tion  in 
such  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  association.  Everv  person 
becoming  a  shareholder  by  such  transfer  shall, 
in  proportion  to  his  shares,  succeed  to  all  the 
rights  and  liabilities  of  the  prior  holder  of 
such  shares;  and  no  change  shall  be  made  io 
the  articles  of  association  by  which  the  rights, 
remedies,  or  security  of  the  existing  creditors 
of  the  association  shall  he  impaired." 

"Sec.  5151.  The  shareholders  of  every  ns- 
tional  banking  association  shall  be  held  indi- 
>idually  responsible,  equally  and  ratably,  and 
pot  one  for  another,  for  au  contracts,  debts, 
and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at 
the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares." 

**Sec.  5152.  Persons  holding  stock  as  execu- 
tors, administrators,  guardians,  or  trustees  shall 
not  be  personally  subject  to  any  liabilities  as 
stockholders;  but  the  estates  and  funds  in  their 
hands  shall  be  liable  in  like  manner  and  to  the 
same  extent  as  the  testator,  intestate,  ward,  or 
person  interested  in  such  funds  would  be,  if 
living  and  competent  to  act  and  hold  the  stock 
in  his  own  name." 

^  "Sec.  5210.  The  president  and  cashier  of 
every  national  banking  association  shall  cause 
to  be  kept  at  all  times  a  full  and  correct  list  of 
the  names  and  residences  of  all  the  sharehold- 
ers in  the  association,  and  the  number  of  shares 
held  by  each,  in  the  ofiSce  where  its  business  Is 
transacted.  Such  list  shall  be  subiect  to  the 
inspection  of  all  the  shareholders  and  creditors 
of  the  association,  and  the  officers  authorized 
to  assess  taxes  under  state  authority,  during 
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business  hoars  of  each  day  in  which  business 
may  be  legally  transacted.  A  copy  of  such 
list,  on  the  1st  Monday  of  July  of  each  year, 
600]  *yer{fled  by  the  oath  of  such  president 
or  cashier,  shall  be  transmitted  to  the  Comp- 
troller of  the  Currency." 

The  Comptroller  of  the  Currency  appointed 
the  plaintiff  in  error  receiver  of  the  California 
National  Bank  of  San  Diego,  California.  U. 
8.  Key.  SUt  §  5284.  He  gave  bond  as  re- 
Quired  by  law,  and  thereafter  entered  upon  Uie 
discharge  of  the  duties  of  his  trust. 

In  virtue  of  the  authority  conferred  upon 
him  by  law,  the  Comptroller  made  an  assess- 
meot  on  the  shareholders  of  the  bank  for 
$500,000,  to  be  paid  by  them  on  or  before  the 
18tb  day  of  June,  1802.  The  assessment  was 
equally  and  ratably  upon  shareholders  to  the 
amount  of  100  per  cent  of  the  par  value  of  the 
shares  of  the  capital  stock  of  the  bank  held  and 
owned  by  them  respectively  at  the  time  of  its 
failure  or  suspension,  and  the  receiver  was  re- 
quired by  an  order  of  the  Comptroller  to  insti- 
tute suits  to  enforce  against  each  shareholder 
his  personal  liability  to  that  extent. 

The  receiver  gave  due  notice  of  the  assess- 
ment, in  writing,  to  the  State  Loan  &  Trust 
Company— which  is  a  corporation  of  Califor- 
nia, having  its  principal  place  of  business  at  the 
city  of  Los  Angeles  in  that  state — and  made  de- 
mand upon  it  therefor,  but  the  company  did 
not  pay  the  same  or  any  part  thereof. 

The  facts  upon  which  the  claim  against  the 
defendant  company  is  based  are  these:  S.  G. 
Havermale  ana  J.  W.  Collins,  owners  and 
holders  respectively  of  certificates  numbered 
286  and  207  issued  to  them  for  one  hundred 
shares,  each,  of  the  capital  stock  of  the  Cali- 
fornia National  Bank  of  San  Diego,  were  in- 
debted to  the  State  Loan  A  Trust  Company  upon 
their  promissory  note  for  $12,500,  besides  in- 
terest. These  certificates  having  been  indorsed ' 
by  the  respective  holders  by  writing  their 
names  across  the  back  thereof,  were  transferred 
and  delivered  to  the  State  Loan  &  Trust  Com- 
pany as  collateral  security  for  the  payment  of 
the  above  note,  and,  so  indorsed,  were,  in  the 
ordinary  course  of  mail,  transmitted  and  sur- 
rendered to  the  California  National  Bank  of' 
San  Diego.  New  certificates,  numbered  308 
6101*and  809,  respectively,  were  thereupon 
issued  to  the  State  Loan  &  Trust  Company  of 
Los  Angeles,  as  ''pledgee,"  in  lieu  of  certificates 
286  and  297. 

Each  of  the  new  certificates  showed  upon  its 
face  that  it  was  issued  to  the  "State  Loan  Sb 
Trust  Company  of  Los  Angeles,  pledf^ee,"  and 
each  purported  to  be  for  one  hundred  shares  of 
the  capital  stock  of  the  California  National 
Bank  of  San  Diego. 

The  defendant,  after  receiving  certificates 
808  and  809.  held  them  *'as  pledgee,  and  as 
collateral  security  for  the  payment  of  said  note, 
and  for  the  uupaid  balance  of  the  debt  thereby^ 
represented." 

Otherwise  than  as  just  stated,  the  State  Loan 
&  Trust  Company  of  Los  Aneeles  never  bad, 
owned,  or  held  any  shares  of  the  capital  stock 
of  the  California  National  Bank  of  Ban  Diego, 
and  never  was  entitled  to  hold  the  usual  stock 
certificate  as  such  shareholder  to  the  amount  of 
two  hundred  shares  or  to  any  other  amount 

Except  as  pledgee  of  the  stock  represented  by 
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certificates  808  and  309,  respectively,  the  name 
of  the  State  Loan  &  Trust  Company  never  ap- 
peared upon  or  in  the  stock  or  other  corporate 
books  of  the  California  National  Bank  of  San 
Diego  as  a  shareholder.  The  entries  io  the 
books  of  the  bank  showed  that  the  new  certif- 
icates were  issued  to  the  State  Loan  &  Trust 
Company  as  pledgee,  and  not  otherwise. 

A  jury  having  been  waived  by  the  parties 
in  writing,  the  case  was  tried  in  the  circuit 
court,  and  judgment  was  rendered  for  the  de- 
fendant. 56  Fed.  Rep.  480.  Upon  appeal  to 
the  circuit  court  of  appeals  that  judgment  was 
affirmed.     15  U.  S.  App.  259. 

Is  one  who  does  not  appear  upon  the  official 
list  of  the  names  and  residences  of  the  share- 
holders of  a  national  banking  association  oth- 
erwise than  as  "pledgee"  of  a  given  number  of 
shares  of  the  capital  slock  of  such  association 
— ootbing  else  appearing— liable  as  a  *'share- 
holder"  of  such  association  under  U.  S  Rev. 
Stat.  §  5151,  declaring  that  "the  shareholders 
of  every  national  banking  association  shall  be 
held  individually  responsible,  equally  and  rat- 
ably, and  not  one  for  another,  for  all  contracts, 
debts,  *and  engagements  of  such  asso-[611 
elation,  to  the  amount  of  their  stock  therein,  at 
the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares?" 

As  both  sides  contend  that  their  respective 
positions  are  in  harmony  with  decisions  here- 
tofore rendered  in  this  court,  it  will  be  neces- 
sary to  refer  to  some  of  the  cases  cited  by 
counsel. 

In  Pullman  v.  Upton,  96  U.  S.  328,  880  [24: 
818,  819],  which  was  an  action  by  the  as- 
signee in  bankruptcy  of  an  insurance  company 
to  compel  a  holder  of  shares  of  its  stock  to  pay 
the  balance  due  thereon,  the  court  said:  "Tlie 
only  question  remaining  is.  whether  an  assignee 
of  corporate  stock,  who  has  caused  it  to  be 
transferred  to  himself  on  the  books  of  the 
company,  and  holds  it  as  collateral  security 
for  a  debt  due  from  his  assignor,  is  liable  for 
unpaid  balances  thereon  to  the  company,  or  to 
the  creditors  of  the  company,  after  it  has  be- 
come bankrupt  That  the  original  holders  and 
the  transferees  of  the  stock  are  thus  liable  we 
held  in  Upton  y.  Tribilwek.  91  U.  8.  45  [28: 
2081;  Sanger  v.  Upton.  91  U.  S.  56  [28:  2201; 
and  Webiter  v.  Upton,  91  U.  8.  65  |;28:  884J; 
and  the  reasons  that  controlled  our  judgment 
in  those  cases  are  of  equal  force  in  the  present 
The  creditors  of  the  oankrupt  company  aie 
entitled  to  the  whole  capital  of  the  bankmpl, 
as  a  fund  for  the  payment  of  the  debts  due 
them.  This  they  cannot  have,  if  the  trans- 
feree of  the  shares  is  not  resp)n8ible  for  wbtt« 
ever  remains  unpaid  upon  nis  shares;  for  tf 
the  transfer  on  the  books  of  the  corporation 
the  former  owner  is  discharged.  It  makes  no 
difference  that  the  legal  owner— that  ia,  the 
one  in  whose  name  the  stock  stands  on  the 
books  of  the  corporation — ^is  in  fact  only,  as 
between,  himself  and  his  debtor,  a  holder  for 
security  of  the  debt,  or  even  that  he  has  no 
beneficial  interest  therein." 

In  Oermania  Nat  Bank  y.  Oa$e,  90  U.  8. 
628,  681,  632  [25:  448-450],— which  was  an 
action  to  make  the  Gkrmania  National  Bank 
of  New  Orleans  liable  as  a  shareholder  of  an- 
other national  bank  that  had  become  inaolveni* 
—it  appeared  that  Phelpe,  McCollough,  &  Co. 
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borrowed  moDey  from  tbe  defendant  bank, 
tod  to  secure  tbe  payment  of  tbe  loan,  evi- 
denced by  note,  pledged  one  hundred  shares  of 
the  stock  of  the  Crescent  City  National  Bank, 
with  power  on  nonpayment  of  the  sum  bor- 
012]  rowed  to  ^dispose  of  the  stock  for  cash 
without  recourse  to  legal  proceedings,  and  to 
that  end  to  make  transfers  on  the  books  of  the 
latter  corporation.  Tbe  note  not  baviog  been 
paid,  the  stock  was  transferred  on  the  books  of 
Uie  Crescent  City  National  Bank  to  tbe  Ger- 
mania  National  Bank.  The  latter  subsequent- 
ly caused  the  stock  to  be  transferred,  on  the 
books  of  the  former,  to  one  of  its  clerks,  who 
acquire  no  beneficial  interest  in  it,  and  be- 
tween whom  and  the  oflScers  of  his  bank  it 
was  understood  that  be  would  retransfer  tbe 
stock  at  their  request.  This  court,  observing 
that  notwithstanding  the  transfer  to  the  clerk 
tbe  stock  remained  subject  to  the  bank's  con- 
trol, and  >hat  tbe  transfer  to  him  was  made  to 
evade  the  liability  of  the  true  owners,  said: 
"It  is  thoroughly  established  that  one  to  whom 
stock  has  been  transferred  in  pledge  or  as  col- 
lateral security  for  money  loaned,  and  who 
appears  on  tbe  books  of  the  corporation  as  the 
owner  of  the*  stock,  is  liable  as  a  stockholder 
for  tbe  benefit  of  creditors.  We  so  held  in 
Pullman  v.  Upton,  96  U.  8.  328  [24:  818J,  and 
like  decisions  abound  in  tbe  English  courts, 
and  in  numerous  American  cases,  to  some  of 
which  we  refer:  Adderly  v.  Storm,  6  Hill, 
624;  Rotetelt  v.  Brown,  11  N.  Y.  148:  Uolaoke 
Bank  v.  Burnham,  11  Cush.  188;  Magruder 
T.  ColiUm,  44  Md.  849  [22  Am.  Rep.  47]; 
Create  v.  Babeoek,  10  Met.  525;  Wheelock  v. 
Kf*9t,  77  m.  296;  United  States  Trust  Co.  v. 
United  States  F.  Ins.  Co.  18  N.  Y.  199;  Bale 
▼.  Wafker,  81  Iowa,  844  [7  Am.  Rep.  187]. 
For  this  several  reasons  are  given.  One  is. 
that  he  is  estopped  from  denving  his  liability 
by  Tcluntarily  holding  himself  out  to  the  pub- 
lic as  the  owner  of  the  stock,  and  his  denial 
of  ownership  is  inconsistent  with  the  represen- 
tations he  has  made;  another  is,  that  by  taking 
the  legal  title  be  has  released  the  former  owner; 
and  a  third  is,  that  after  having  taken  tbe  ap- 
parent ownership  and  thus  become  entitled  to 
receive  dividends,  vote  at  elections,  and  enjoy 
all  tbe  privileges  of  ownership,  it  wjould  be  in- 
eauitable  to  allow  him  to  refuse  the  respon- 
sibilities of  a  ctockholder.  .  .  .  When,  there- 
fore, the  stock  was  transferred  to  the  Qermania 
Bank,  though  it  continued  to  be  held  merely  as 
a  collateral  security,  the  bank  became  subject 
to  the  liabilities  of  a  stockholder,  and  the  liabil- 
613]ity  accrued  the  instant  the  ^transfer  was 
made. "  After  referring  to  some  of  the  English 
cases,  the  court  proceeds:  "The  American 
doctrine  Is  even  more  stringent  Mr.  Thomp- 
ion  states  it  thus  and  he  w  supported  by  the 
adjudicated  cases:  'A  transfer  of  shares  in  a 
failing  corporation,  made  by  the  transferrer 
with  the  purpose  of  escaping  his  liability  as  a 
•hareholaer,  to  a  person  who,  from  any  cause. 
Is  incapable  of  responding  in  respect  to  such 
liability,  is  void  as  to  the  creditors  of  the  com- 
pany and  as  to  other  shareholders,  although 
••  between  the  transferrer  and  the  transferee 
it  was  out  and  out.'  Nathan  v.  Whitlock,  9 
Peige,  152;  McClaren  v.  Franciscus,  48  Mo. 
462:  Marey  v.  Clark^  17  Mass.  829;  Johnson  y, 
Lafiin,  5  DilL  65,  6  Cent.  L.  J.  181.    The  case 
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in  hand  does  not  need  tbe  application  of  so 
rigorous  a  doctrine.  While  the  evidence  es- 
tablishes that  the  Crescent  City  was  in  a  fail- 
ing condition  when  the  transfer  to  Waldo  was 
made,  and  leaves  no  reasonable  doubt  that  the 
GermaoiaBank  knew  it  and  made  the  transfer  tr. 
escape  responsibility,  it  establishes  much  more. 
The  transfer  was  not  an  out  and  out  transfer. 
The  stock  remained  the  property  of  the  trans< 
ferrer.  Waldo  was  bound  to  retransfer  it 
when  requested,  and  all  the  privileges   and 

f>ossible  benefits  of  ownership  continued  to  be- 
ong  to  the  bank.  No  case  nolds  that  such  a 
transfer  relieves  the  transferrer  from  his  lia- 
bility as  a  stockholder." 

It  may  be  here  observed  that  in  Pullman  ▼. 
Upton,  96  U.  8.  828  [24:  818],  the  person  who 
sought  to  escape  liability  as  a  shareholder  ap- 
peared on  the  books  of  the  insolvent  insurance 
company  as  the  owner  of  the  stock;  and  that  in 
Qermania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
631,  682  r25:  448-450],  the  Qermania  Na- 
tional Bans,  after  the  original  transfer  under 
the  power  of  attorney  ezecated  by  its  debtor, 
appeared  on  the  books  of  tbe  other  bank  as  the 
owner  of  the  stock,  and  that  the  liability  aris- 
ing therefrom  could  not  be  defeated  or  avoided 
by  a  transfer,  however  regular  in  form,  to  an- 
other who  acquired  no  beneficial  interest  in  it, 
and  was  to  hold  the  stock  simply  for  its  benefit 
Nothing  appeared  upon  the  stock  list,  in  either 
case,  to  indicate  that  the  person  or  corporation 
who  appeared  on  such  list  as  a  shareholder  was 
not,  in  fact,  the  actual  owner. 

*In  Adams  v.  Johnson  (**  Bowden  v.  [614 
Johnson'*)  107  U.  8.  251,  261  [27:  886,  889], 
which  involved  the  liability  as  a  shareholder  of 
a  national  bank  of  one  who  became  the  pur- 
chaser and  owner  of  some  of  its  shares,  and 
who  in  apprehension  of  the  bank's  failure,  and 
in  order  to  escape  liability,  transferred  bis  stock 
to  an  irresponsible  person,  the  court  said:  **The 
answer  sets  forth  that  Johnson  became  the 
purchaser  and  owner  of  the  one  hundred  and 
thirty  shares  in  1869.  As  such  shareholder, 
he  became  subject  to  the  individual  liability 
prescnbed  by  the  statute.  This  liability  at- 
tached to  him  until,  without  fraud  as  against 
tbe  creditors  of  the  bank,  for  whose  protection 
the  liability  was  imposed,  he  should  relieve 
himself  from  it.  He  could  do  so  by  a  bona 
fide  transfer  of  the  stock.  But  where  the 
transferrer,  possessed  of  information  showing 
that  there  is  good  ground  to  apprehend  the 
failure  of  the  bank,  colludes  and  combines,  as 
in  this  case,  with  an  irresponsible  transferee, 
with  the  design  of  substituting  the  latter  in  his 
place,  and  of  thus  leaving  no  one  with  any  lia- 
bility to  respond  for  the  individual  liability 
imposed  by  the  statute,  in  respect  of  the  shares 
of  stock  transferred,  the  transaction  will  be 
decreed  to  be  a  fraud  on  the  creditors,  and  the 
transferrer  will  be  held  to  the  same  liability  to 
the  creditors  as  before  the  transfer.  He  will 
be  still  regarded  as  a  shareholder  quoad  the 
creditors,  although  he  may  be  able  to  show 
that  there  was  a  full  or  a  partial  consideration 
for  the  transfer,  as  between  him  and  the  trans- 
feree. The  appellees  contend  that  the  statute 
does  not  admit  of  such  a  rule,  because  it  de- 
clares that  every  person  becoming  a  share- 
bolder  by  transfer  succeeds  to  all  the  liabilities 
of  the  piior  holder,  and  that  therefore  the  Ua- 
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MHtSet  of  the  prior  bolder,  as  a  itockbolder, 
are  extlogafihed  bj  the  transfer.  Bot  it  was 
bekl  brtbis  court  in  Qermania  NaL  Bank  t. 
Out,  99  U.  8.  eaS  [25:  448],  tbat  a  transfer  on 
tbe  books  of  tbe  bank  was  not  in  all  cases 
enoagb  to  extinguisb  liability.  Tbe  court,  in 
tbat  case.deflned  asone  limitoi  tbe  rigbt  to  trans- 
fer, tbat  tbe  transfer  most  be  out  andout,  or  one 
really  transferring  tbe  ownersbip  as  between 
tbe  parties  to  it.  But  tbere  is  notbinff  in  tbe 
statute  excluding,  as  anotber  limit,  that  tbe 
transfer  must  not  be  to  a  person  known  to  be 
615]  irresponsible,  and  *collusively  made, 
with  tbe  intent  of  escaping  liability,  and  de- 
feating tbe  rights  given  by  statute  to  creditors." 

But  tbe  case  to  which  our  attention  has  been 
particularly  called  is  Ander$on  y.  Philadelphia 
Warehoum  Co,  HI  U.  8.  479,  488-485  [28: 
478-481],  in  which  tbe  question  was  as  to  tbe 
liability  of  the  Philadelphia  Warehouse  Com- 
pany as  a  shareholder  of  a  national  bank  tbat 
bad  become  insolvent.  The  facts  in  that  case 
were  these:  Blumer  A  Co.  (the  senior  member 
of  that  firm  beingjpresident  of  the  bank)  ar- 
ranged with  tbe  Warehouse  Company  for  a 
loan  or  banker's  credit,  to  be  secured  by  col- 
laterals. Kern,  a  member  of  the  firm,  trans- 
ferred 450  shares  of  the  stock  of  the  bank, 
standing  in  his  name  on  the  books  of  the  bank, 
and  caused  a  new  certificate  to  be  issued  in  the 
name  of  Henry,  as  president  of  (he  Warehouse 
Company,  and  it  was  taken  or  sent  to  that 
company  as  further  security  for  tbe  credit  ex- 
tended to  Blumer  Sn  Co.  The  fact  of  this 
transfer  of  stock  to  the  name  of  Henry,  as 
president,  having  come  to  the  knowledge  of 
the  directors  and  executive  committee  or  the 
Warehouse  Company,  they  caused  a  transfer 
to  be  made  on  tbe  books  of  the  bank  to  one 
McCloskey,  an  irresponsible  person  and  a  por- 
ter in  its  employment,  and  a  new  certificate  to 
be  issued  in  his  name,  because  they  deemed  it 
inadvisable  to  have  tbe  stock  stand  in  tbe 
name  of  the  company's  president,  and  thus  in- 
cur tbe  liability  imposed  upon  shareholders  of  I 
national  banks.  McCloskey  never  had  pos- 
session of  the  certificate  and  |B[ave  to  the  Ware- 
house Company  an  irrevocable  power  of  at- 
torney for  the  sale  and  transfer  of  tbe  stock. 
Upon  McCloskey 's  death  the  stock  was  trans- 
ferred on  the  books  of  the  bank  to  Ferris,  also 
an  irresponsibly  person  and  an  employee  of  the 
Warehouse  Company.  A  new  certificate  was 
issued  to  him,  and  delivered  to  the  company, 
Ferris  indorsing  thereon  an  irrevocable  power 
of  attorney  for  its  transfer.  When  the  bank 
failed,  the  stock  stood  in  tbe  name  of  Ferris, 
the  Warehouse  Company  holding  the  certifi- 
cate. Tbat  company  never  received  any  divi- 
dends on  the  stock,  and  never  acted  as  a  share- 
bolder,  but  held  the  stock  as  security  for  the 
debt  due  it 

This  court  in  tbat  case  recognized  it  to  be 
616]  well  settled  tbat  *one  who  allows  himself 
to  appear  on  tbe  books  of  a  nat/onal  bank  as  an 
"owner"  of  its  stock  is  liable  to  creditors  as  a 
shareholder,  whether  be  be,  in  fact,  tbe  abso- 
lute owner  or  only  a  pledgee,  and  that,  if  a 
registered  owner,  acting  in  ImuI  faith,  transfers 
bis  stock  in  a  failing  bank  to  an  irresponsible 
penoD,  for  tbe  purpose  of  escaping  liability,  or 
n  Ui  trmnsfer  is  colorable  only,  the  transaction 

fiold  ■■  to  creditors,— citing  Qermania  Nat 


Bankw.  Cate,  99  U.  8.  628  [25:  4481;  Adam 
V.  Johnion  {'*B(neden  v.  Johnmm"),  107  U.  8. 
251  r27:  8861.  It  was  further  said  to  be  be- 
yond question  that  the  beneficial  owner  of 
stock  registered  in  the  name  of  an  irresponsi- 
ble person  may,  under  some  circumstances,  be 
liable  to  creditors  as  the  real  shareholder; 
"but,"  the  court  observed,  *'it  has  never,  to 
our  knowledge,  been  held  that  a  mere  pledgee 
of  stock  is  chargeable  where  he  is  not  registered 
a$  owner." 

It  appeared,  according  to  tbe  opinion  in  that 
case,  that  tbere  was  no  evidence  of  actual  fraud 
or  bad  faith;  that  the  Warehouse  Company 
never  was  the  owner  of  the  stock  in  question, 
and  never  held  itself  out  as  such;  that  the 
transfer  of  Kern  and  Blumer  &  Co.  was  only 
by  way  of  pledge,  and  the  company  was  bound 
to  return  tbe  stock  whenever  the  debt,  for 
which  it  was  held,  was  paid;  that  the  company 
never  consented  to  a  transfer  of  tbe  stock  to 
its  name  on  the  books,  or  to  that  of  its  presi- 
dent, and  that  for  seven  years  before  tbe  fail- 
ure of  the  bank,  and  at  least  five  years  before 
its  embarrassments  were  known  to  tbe  com- 
pany or  the  publiOk  the  stock,  with  tbe  assent 
of  fern,  Blumer  &  Co.,  and  the  efficers  of  tbe 
bank,  stood  in  the  name  of  McCloskey  or  Fer- 
ris: tbat  during  all  that  time  neither  tbe  regis- 
tered holders  nor  the  Warehouse  Company 
claimed  dividends  or  in  any  way  acted  as 
shareholders;  that  either  Eem  or  Blumer  A 
Co.  took  the  dividends  as  they  were  paid,  and 
to  all  intents  and  purposes  controlled  the 
stock:  that  there  was  no  concealment  on  tbe 
part  of  the  Warehouse  Company,  and  no  ^ort 
to  deceive;  that  it  had  possession  of  tbe  certifi- 
cates representing  the  stock,  with  full  power  to 
control  them  for  all  the  purposes  of  its  security, 
but  never  was  or  pretended  to  be  anything 
else  than  a  mere  pledgee;  that  those  who  exam- 
ined the  list  of  shareholders  *would  have[6 1 7 
found  the  name  of  McCloskey  or  of  Ferris  as 
the  registered  holder  of  four  hundred  and  fifty 
shsres;  there  was  nothing  on  the  books  of  the 
bank  to  connect  them,  or  either  of  tbem,  with 
the  Warehouse  Company,  and  therefore  no 
credit  could  have  been  given  on  account  of  the 
apparent  liability  of  the  company  as  a  share- 
holder. 

"If/'  tbe  court  said,  "inquiries  bad  been 
made  and  all  the  facts  ascertained,  it  would 
have  been  found  tbat  either  Kern  or  Blumer 
&  Co.  were  always  the  real  owners  of  the 
stock,  and  that  it  had  been  placed  in  tbe  name 
of  the  persons  who  appeared  on  the  registry, 
not  to  shield  any  owner  from  liability,  but  to 
protect  the  title  of  tbe  company  as  pledgee. 
Blumer  &  Co.  and  the  bank  were  fully  advised 
who  McCloskey  was,  and  of  bis  probable  re- 
sponsibilitv,  when  tbey  allowed  tbe  transfer 
to  be  made  to  him,  and  they  undoubtedly 
knew  who  Ferris  was  when  tbe  stock  was  ptft 
in  his  name  after  McCloskey's  deatb.  'rba 
avowed  purpose  of  both  transfers  was  to  give 
tbe  company  the  control  of  the  stock  for  the 
purposes  of  its  security,  without  making  tt  li- 
able as  a  registered  shareholder.  To  our  minds 
there  was  neither  fraud  nor  illegality  in  thiiL 
The  com  pan  V  perfected  its  security  as  pledgee, 
without  making  itself  liable  as  an  apparent 
owner.  Kern  or  Blumer  &  Co.  still  remained 
the  owners  of  the  stock,  though  regiatercd  li 
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the  Dame  of  otben  and  pledged  as  collateral 
■ecurity  for  their  debt  They  conseated  to  the 
transfer,  not  to  escape  l^^bility  as  shareholders. 
Imt  to  saTe  the  company  from  a  liability  it  was 
QDwilling  to  assume,  and  at  the  same  time  to 
perfect  toe  security  it  required  for  the  credit 
to  begiven.  As  between  Blumer  &  Co.  and 
the  warehouse  Company,  Blumer  &  Co.  or 
Kern  were  the  owners  of  the  stock  and  the 
company  the  pledgee.  As  between  the  com- 
pany and  the  bank  or  its  creditors,  the  com- 
pany was  a  pledgee  of  the  stock  and  liable 
only  as  such.  The  creditors  were  put  in  no 
worse  position  by  the  transfers  that  were 
made  than  thejjr  would  have  been  if  the  stock 
had  remained  m  the  name  of  Kern  or  Blumer 
^  Ca,  who  were  always  the  real  owners.  To 
our  minds  the  fact  that  the  stock  stood  regis- 
tered in  the  name  of  Henry,  president,  from 
618]  December27  to  January  I0,*is,  under  the 
circumstances  of  this  case,  of  no  importance. 
The  Warehouse  Company  promptly  declined 
to  allow  itself  to  stand  as  a  registered  share- 
bolder,  because  it  was  unwilling  to  incur  the 
liability  such  a  registry  would  impose.  It 
asked  that  the  transfer  might  be  made  to  Mc- 
Closkey.  To  this  the  owners  of  the  stock  and 
the  bank  assented,  and  from  that  time  the  case 
nood  precisely  as  it  would  if  the  transfer  had 
originally  been  made  to  McCloslcey  instead  of 
Heurv,  president,  or  if  Henry  had  retrans- 
f erred  to  Eero  or  Blumer  &  Co.,  and  they  bad 
At  the  request  of  the  company  made  another 
transfer  to  McCloskey.  The  security  of  the 
Warehouse  Company  was  perfected  without 
imposing  on  the  company  a  shareholder's  lia- 
bility. All  this  was  done  in  good  faith,  when 
the  bank  was  in  good  credit  and  paying  large 
dividends,  and  years  before  Its  failure  or  even 
its  embarrassment.  So  far  as  the  company 
was  concerned,  the  transfer  was  not  made  to 
cacape  an  impending  calamity,  but  to  avoid 
incurring  a  liability  it  was  unwilling  to  as- 
■ume,  and  which  it  was  at  perfect  liberty  to 
shun." 

Another  of  the  cases  referred  to,  although  it 
did  not  relate  to  the  liability  of  the  sharehold- 
ers of  national  banking  associations,  is  EJaston 
▼.  Oerman  American  Bank,  127  U.  S.  532, 
586.  687  [82:  210,  212],  in  which  it  was  said: 
"Where  personal  property  is  pledged,  the 
pledgee  acquires  the  legal  title  and  the  posses- 
sion. In  some  cases,  it  is  true,  it  may  remain 
In  the  apparent  possession  of  the  pledgeor,  but, 
if  80,  it  can  be  only  where  the  pledgeor  holds 
as  agent  of  the  pledgee.  By  virtue  of  the 
pledge,  the  pledgee  has  the  right  by  law,  on  the 
default  of  the  pledgeor,  to  sell  the  property 
pledged  in  satisfaction  of  the  pledgeor's  obliga- 
tion. As  in  that  transactioi;  the  pledgee  is  the 
Tender,  he  cannot  also  be  the  vendee.  In  ref- 
erence to  the  pledge  and  to  the  pledgeor.  he  oc- 
cupies a  fiduciary  relation,  by  virtue  of  which 
it  becomes  his  duty  to  exercise  his  right  of  sale 
for  the  beueflt  of  the  pledgeor.  He  is  in  the 
position  of  a  trustee  to  »eH,  and  is  by  a  familiar 
maxim  of  equity  forbidden  to  purchase  for  his 
own  use  at  his  own  sale.  The  same  principle 
Applies  with  a  like  result  where  real  estate  is 
conveyed  by  a  debtor  directly  to  a  creditor  as  se- 
019j.curity  for  the  payment  of  *an  obligation, 
with  a  power  to  sell  in  case  of  default.  There 
the  creditor  is  also  a  trustee  to  sell,  and  cannot 
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purchase  the  property  at  hia  own  sale  for  hit 
own  use." 

It  is  apparent  that  the  precise  question  be- 
fore us  was  not  involved  in  any  of  the  above 
cases,  although  the  principles  announced  in 
them  bear  upon  the  issue  here  presented. 

From  those  cases  the  following  rules  relating 
to  the  liability  of  shareholders  of  nationu 
banking  associations  mav  be  deduced: 

That  the  real  owner  of  the  shares  of  the  capi- 
tal stock  of  a  national  banking  association 
may,  in  every  case,  be  treated  as  a  shareholder 
withiu  the  meaning  of  U.  S.  Rev.  Stat.  ^  5151; 

That  if  the  owner  transfers  his  shares  to  an- 
other person  as  collateral  security  for  a  debt 
due  to  the  latter  from  such  owner,  and  if,  by 
the  direction  or  with  the  knowledge  of  the 
pledgee,  the  shares  are  placed  on  the  books  of 
the  association  in  such  way  as  to  imply  that 
the  pledgee  is  the  real  owner,  then  the  pledgee 
may  be  treated  as  a  shareholder  within  the 
meaning  of  U.  S.  Rev.  Btat.  §  5151,  and  there- 
fore liable  upon  the  basis  prescribed  by  that 
section  for  the  contracts,  debts,  and  engage- 
ments of  the  association; 

That  if  the  real  owner  of  the  shares  transfers 
them  to  another  person,  or  causes  them  to  be 
placed  on  the  books  of  the  association  in  the 
name  of  another  person,  with  the  intent  sim- 
plv  to  evade  the  responsibility  imposed  by 
§  5161  on  shareholders  of  national  banking  as- 
sociations, such  owner  may  be  treated,  for  the 
{>urposes  of  that  section,  as  a  shareholder,  and 
iable  as  therein  prescribed; 

Tliat  if  one  receives  shares  of  the  stock  of  a 
national  banking  association  as  collateral  se- 
curity to  him  for  a  debt  due  from  the  owner, 
with  power  of  attorney  authorizing  him  to 
transfer  the  same  on  the  books  of  the  assocU- 
tion,  and,  being  unwilling  to  incur  the  respon- 
sibilities of  a  shareholder  as  prescribed  by  the 
statute,  causes  the  shares  to  be  transferred  on 
such  books  to  another,  under  an  agreement 
that  they  are  to  be  held  as  security  for  the  debt 
due  from  the  real  owner  to  his  creditor— the 
latter  acting  in  good  faith  and  for  the  purpose 
*only  of  securing  the  pay  ment  of  that  debt[620 
without  incurring  the  responsibility  of  a  share- 
holder— he,  the  creditor,  will  not,  although 
the  real  owner  may,  be  treated  as  a  shareholder 
within  the  meaning  of  §  5151;  and. 

That  the  pledgee  of  personal  property  occu- 
pies towards  the  pledgeor  somewhat  of  a  fidu- 
ciary relation,  by  virtue  of  which,  he  being  a 
trufitee  to  sell,  it  becomes  his  duty  to  exercise 
his  right  of  sale  for  the  benefit  of  the  pledgeor. 

The  present  case  differs  from  those  cited  in 
the  important  particular  that  the  stock  list  of 
the  bank  gave  information  to  all  who  exam- 
ined it  that  the  State  Loan  &  Trust  Company 
was  not  the  real  or  absolute  owner  of  the 
shares  in  question,  but  held  them  only  as 
** pledgee;"  that  there  was  no  "out  and  out" 
transfer  of  the  stock,  whereby  the  transferrer, 
as  between  him  and  the  transferee,  parted 
with  his  interest;  and  that  the  real  ownership 
remained  with  the  pledgeor,  the  pledgee  ac- 
quiring only  a  lien  upon  the  stock  to  secure 
its  debt. 

In  the  case  of  Finn  v.  Broum,  142  U.  8.  66, 71 
[85:  986. 940],  the  question  was  as  to  the  lia- 
bility as  a  shareholder  of  a  director  of  a  bank 
who  appeared  upon  its  hooka  to  be  the  owner 
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of  a  given  Dumber  of  shares  of  stock.  The 
court  said:  '*It  appears  by  the  evidence  that 
the  bank  had  a  stock  register  and  a  book  of 
certificates  of  shares,  and  that  a  list  of  stock- 
holders and  of  transfers  was  kept  in  one  of  its 
books,  although  it  had  no  regular  stock  book. 
The  jury  would  not  have  been  justified  in 
holding  the  defendant  not  liable  for  the  assess- 
ment on  the  fift^  shares  or  for  the  $1,750  divi- 
dend. The  dividend  was  undoubtedly  fraudu- 
lent, and  the  records  of  the  bank  were  falsified 
in  showing  that  the  defendant  was  present  at 
the  meeting  at  which  the  dividend  was  de- 
clared. It  was  declared,  probably  by  De  Walt 
himself  alone,  for  the  purpose  of  showing  a 
fictitious  prosperty  and  of  concealing  from 
the  public  and  the  directors  the  real  condition 
of  the  affairs  of  the  t)ank.  The  defendant  had 
had  no  previous  connection  with  a  banking 
business,  and  was  deceived  by  De  Walt.  But 
all  this  cannot  relieve  him  from  liability.  The 
statutes  of  the  United  States  are  explicit  as  to 
the  necessarv  ownership  of  stock  in  a  national 
bank  by  a  director  thereof,  and  as  to  hin  taking 
6211*an  oath  to  that  effect,  and  as  to  the  keep- 
ing by  the  cashier  of  a  correct  list  of  the  share- 
holders and  of  the  number  of  shares  each  of 
them  holds;  and  it  cannot  be  held,  with  any 
safety  to  the  interests  of  the  public  and  those 
who  deal  with  national  banks,  that  a  director, 
who  also  is  vice  president  who  acts  as  cashier, 
can  shield  himself  from  liability  by  alleging 
ignorance  of  what  appears  by  the  books  of 
which  he  has  charge." 

Does  the  statute,  in  letter  or  spirit,  require 
that  the  word  "pledgee."  appended  to  the 
name  of  the  party  to  whom  certificates  308  and 
809  were  issued,  should  be  entirely  ignored? 
Is  the  holder  of  such  certificates  in  no  belter 
condition,  in  respect  of  liability  as  a  share- 
holder, than  if  such  list  had  imiK)rted  absolute 
ownership  in  the  transferee?  The  statute  re- 
quires that  there  shall  be  kept,  at  all  times,  in 
the  otllce  where  the  business  of  a  national 
banking  association  is  transacted,  and  subject, 
durinj^  business  hours,  to  the  inspection  oC 
shareholders  and  creditors  of  the  association, 
ns  well  as  of  officers  authorized  to  assess  taxes 
under  state  authority,  a  full  and  correct  list  of 
the  names  and  residences  of  all  the  sharehold 
ersof  the  association,  and  of  the  number  of 
shares  held  by  each.  U.  S.  Rev.  Stat.  §  5210. 
Manifestly,  one,  if  not  the  principal,  object  of 
this  requirement  was  to  give  creditors  of  the 
nssociiition,  as  well  as  state  authorities,  in- 
formation as  to  the  shareholders  upon  whom. 
If  the  association  becomes  insolvent,  will  rest 
the  individual  liability  for  its  contracts,  debts, 
and  engagements.  Referring  to  this  provision 
Ibis  court  said,  in  Waite  v.  Dowley,  94  U.  S. 
027.  684,  [24: 181,  182],  that  the  act  of  Con- 
gress '*  was  merelv  designed  to  furnish  to  the 
public  dealing  with  the  bank  a  knowledge  of 
the  names  of  its  corporators,  and  to  what  ex- 
tent they  might  be  relied  on  as  giving  safety 
to  dealing  with  the  bank.'*  And,  let  it  be  ob- 
served, the  liability  upon  shareholders  is  to  the 
extent  of  the  amount  of  their  stock  at  the  par 
value  thereof,  "in  addition  to  the  amount  in- 
Vfitfd  in  such  shares."  The  word  "invested" 
plainly  has  reference  to  those  who  orifi:inally 
or  by  subsequent  purchase  become  the  real 
owners  of  the  stock,  and  cannot  refer  to  those 


who  never  invested  money  in  the  shares,  but 
only  received  the  certificates  of  stock,  or  it  may 
be  the  legal  title  thereto,  as  collateral  [622 
security  for  debts  or  obligations  already  or  to 
be  contracted. 

It  is  true  that  one  who  does  not  in  fact  in- 
vest his  monev  in  such  shares,  but  who,  al- 
though receiving  them  simpiy  as  collateral 
security  for  debts  or  obligations,  ho/ds  him- 
self out  on  the  books  of  the  association  as  true 
owner,  may  be  treated  as  the  owner,  and  there- 
fore liable  to  assessment,  when  the  association 
becomes  insolvent  and  goes  into  the  bands  of 
a  receiver.  But  this  is  upon  the  ground  that 
by  allowing  his  name  to  appear  upon  the  stock 
list  as  owner  he  represents  that  he  is  such 
owner;  and  he  will  not  be  permitted,  after  the 
bank  fails  and  when  an  aKsessroent  is  made,  to 
assume  any  other  position  as  against  creditors. 
If.  as  between  creditors  and  the  person  as- 
sessed, the  latter  is  not  held  bound  by  ibat  rep- 
resentation, the  list  of  shareholders  required 
to  be  kept  fer  the  inspection  of  creditors  and 
others  would  lose  most  of  its  value. 

But  this  rule  can  have  no  just  application 
when,  as  in  this  case,  the  creditors  were  io- 
formed  by  that  list  that  the  party  to  whom 
certificates  were  issued  was  not  in  fact,  and 
did  not  assume  to  be,  the  owner  of  the  shares 
represented  bv  them,  but  was  and  assumed  to 
be  only  a  pledgee  having  no  general  prop- 
erty in  the  thing  pledged,  but  only  a  right, 
upon  default,  to  sell  m  satisfaction  of  the 
pledgeor's  obligation.  Upon  inspecting  the 
stock  registry  or  any  list  of  shareholders  or  of 
transfers  kept  by  the  hank,  creditors  will 
know  that  they  cannot  regard  a  pledgee  as  the 
actual  owner.  If  the  certificates  in  qaesiioo 
had  been  extended  so  as  to  give  the  name  of 
the  pledgeor.  it  would  not  M  supposed  that, 
upon  any  principle  of  justice,  or  upon  grounds 
of  public  policy,  the  pledgee  could  have  been 
held  to  the  liability  imposed  by  U.  S.  Rev.  Stat. 
§5151,  upon  shareholders.  But  the  liability 
being  purely  statutory,  the  result  ought  not 
to  be  different  because  of  the  circumstance 
that  the  name  of  the  pledgeor  was  omitted 
from  the  certificates,  since  that  which  did  ap- 
pear in  them  was  sufficient  to  inform  creditors 
that  the  State  Loan  &  Trust  Company  was 
only  a  pledgee,  and  by  slight  diligence  they 
could  have  ascertained  the  name  of  the 
pledgeor. 

It  may  be  suggested  that  if  the  pledgee  is  not 
held  liable  *as  a  shareholder,  in  respect  of  [623 
the  shares  of  stock  standing  in  its  name  as 
pledgee,  then  no  one  is  liable  to  assessment  as 
the  owner  of  such  stock.  But  it  is  a  mistake 
to  suppose  that  Havermale  and  Collins  ceased 
to  be  shareholders  for  the  purposes  of  the  lia- 
bility imposed  by  U.  S.  Rev.  Sut.  g  6151. 
They  remained,  notwithstanding  the  pled^, 
the  actual  owners  of  the  stock,  a  right  which 
they  would  have  promptly  asserted  if  the 
pledgee  had  assumed  to  be  the  owners  and  had 
sold  tbe  stock,  appropriating  to  itself  all  the 
proceeds^of  sale.  The  object  of  the  statute  is 
not  to  be  defeated  by  the  mere  forms  of  trans- 
actions between  shareholders  and  their  cred- 
itors. The  courts  will  look  at  the  relations 
of  parties  as  they  actually  are,  or  as,  by  reason 
of  their  conduct,  thev  must  be  assumed  to  be 
for  the  protection  of  creditors.    Congress  did 
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DM  Mj  that  tbow  onl^  should  be  regarded  u 
dbtnholden,  liable  for  the  cODlracM.  debti, 
•nd  engage msnts  of  the  banltinj;  associatloD, 
wbMe  names  appear  on  the  stock  list  distiQCtl; 
■•  ibareboldeTS.  A.  mistake  or  error  ia  keep- 
ing the  olflcial  list  of  ahareholders  would  not 
fHretent  crediioTs  from  holdioj;  liable  all  who 
wen,  In  fact,  the  real  owners  of  the  stock,  and 
•a  BUCb  had  invested  mone;  in  the  absres  of 
(h€  awodatlon.  As  alread;  ladirated,  those 
maj  be  treated  as  shaTeholderB.  wiibin  tbe 
meaoiDg  fif  g  GI6I,  who  are  tbe  real  owner*  of 
the  stock,  or  who  hold  ihetnselTet  out.  or 
allow  IhemieWei  to  be  beld  out,  as  owoen  in 
•uch  way  and  under  sucb  circumslBncea  aa, 
upon  principles  of  fair  dealiog,  will  estop  them 
•a  agaiiiat  creditors  from  claiming  that  tbe7 
were  not.  In  fact,  owners. 

Itwaa  under  Ibis  coDBtruci  too  of  the  s'atule 
that  one  was  beid  liable  as  a  sbarebnlder  who, 
h  Ihe  belipf  tbal  the  bank  wns  sbout  to  fail, 
and  whose  liability  as  a  sbareboliter  had  equi- 
table ailacbcd,  collusively  Iransterred  bis 
■locK  to  an  irresponsible  person,  in  order  lo 
eacape  teapoDubility  as  a  shareholder.  This 
was  held  to  be  a  fraud  upon  the  slatuie, 
■Dd  the  transferrer  waa  held,  as  between  him 
■nd  tbe  creditors,  as  tbe  real  owner  of  Ibe 
■lock,  and  Iheieliite  liable,  although  tbe  imot- 
feree  appeared  on  the  slock  replster  as  tbe 
•hareholder.  Adamt  r.  Johnton  {"Powdtn  v. 
JoAntm")  107  U.  B.  SSI  {27:  866].  Under 
024]  the  *Baiiie  inierpretatioo  a  corporation 
was  treated  as  a  iharebolder  who  held  sbarea 
of  (lock  only  as  collateral  aecurity,  bat  wbo 
•llowed  Ita  name  to  appear  and  reiaaiu  on 
the  stock  regiatrj  of  the  Insolvent  naiioiial 
tiank  aiaoclalton  at  ouner,  niibout  anytbinK 
Indtcailng  that  it  held  sucb  stock  aa  collateral 
■ecurity.  Oermania  Nat.  Bank  t.  Cote,  99 
U.  a.  ase  m-.  448].  so,  in  another  cam.  it 
wai  held  that  tbe  transferrers  "  remained  tbe 
owner*  of  the  stock,  tbough  registered  In  tbe 
name  of  others,  and  pledged  as  cotlateral  se- 
tuiity  for  their  debt."  Anderion  v.  Phtlnilelphia 
WarthouitCe.  Ill  U.  8.  «».  488.  466  [28:  478. 
460,  481]. 

Our  conclusion  is  that  the  defendant  in  error 
CBDDOl  be  regarded  otherwise  tban  as  a  pWd^e 
of  Ibe  slock  In  quesiion,  ia  not  a  slmrelmlder 
within  Ibe  meaning  of  U.  B  Ret.  Stal.  ts  .1151, 
and  ii  not,  therefore,  subject  lo  the  liability 
Imposed  upOD  tbe  ah  arc  bold  era  of  national 
banking  assoclationa  by  ttiat  Mrtion. 

This  view  of  the  case  makes  it  unnece!<BarT 
to  consider  whether  tbe  Stale  Loan  &  Trust 
Company,  being  a  pledeee  of  tbe  slock,  was  a 
■•  tmatee  "  within  tbe  meaning  of  §  6152.  pro- 
Tiding  that  "persons  faoidinK  stock  as  exec- 
utors, adinlniitrator*,  puardians,  or  trusiees, 
ahall  not  be  pcrconallr  subject  lo  any  liabilities 
■I  alock holders." 

Tb«  jvdgmtnt  it  afirmed. 


CHARLES  WADB.  PfJ.  in   Sir., 


(See  S.  0.  BeporleT>s  ad.  m-ta>.i 


L  A  autt  to  rescind  a  oootraot  for  the  eictaansv 
of  an  Invention  for  merobaiidtse  on  the  Krouad 
ot  Craud  does  not  present  a  Federal  question, 
■liero  the  utllltr  of  the  Inveotlon  waa  only 
Involved  on  the  queitlon  of  fraud,  and  the  t(at« 
court  beld  thai  plaintiff  was  not  deceived  or 
mieled.-a  ground  broad  enough  to  aiuiBla  tb* 
deoree  wltboui  refereooa  to  a  Federal  question. 

E.  Where  a  suit  la  brouKbt  on  a  contraot  of  wbioh 
a  patent  la  tbe  subject-matter,  eitber  to  enfonia 
such  contract  or  to  annul  It,  tbe  case  arise*  on 
tbe  contract,  or  out  of 
under  the  pslent  tawa. 


IN  ERROR  lo  the  Supreme  Court  of  tb* 
State  of  Missouri  to  review  a  decree  affirm- 
lug  tbe  decree  of  the  Circuit  Court  of  Audrain 
Count;.  Missouri,  dismissing  a  suit  in  eijuttj 
brought  by  Charles  Wude  against  Birt  Riigo, 
and  coDlioiial  after  bis  dealh  against  R.  W. 
La  wde  r  et  a  2.,  hia  administrators.  Ditmitttd. 
Seeaame  case  below,  122  Mo.  S23. 

Statement  by  Hr.  Chief  Juatfce  Fnllsn 
Tbii  was  a  bill  In  equity  brought  b>  Cbarlaa 
Wade  against  'Blrt  Kingo.  In  lheclrculi[025 
court  of  Aurlralncounly,  Missouri,  for  tbe  rea- 
Bcission  of  a  contract.  After  hearing  bad  on 
pleadings  and  proofa  that  court  diamlsaed  Ibe 
bill,  whereupon  tbe  cause  waa  carried  by  appeal 
to  tbe  supreme  court  of  Missouri,  division  No. 
LandibedecreeafBrmed.  122Mo.823.  Appel- 
lant then  moved  that  the  case  be  transferrod 
to  the  supreme  court  In  banc  (noder  tbe  Con- 
stilullon  of  Missouri  In  that  behalf.  i>uji<iin  v. 
Miutniri,  IBS  U.  8.  877  [88:485]),  on  the 
ground  that  the  record  Involved  the  decision 
of  a  Federal  question  arising  under  the  laws 
of  the  United  States,  namely,  "the  coDitruc- 
lion  of  the  patent  and  speclQcation*  of  tbe 
patent,  aa  they  appear  In  evidence  In  said 
cause."  This  motion  waa  denied  and  a  writ 
of   error  from   thla  court  was  afterwards  al- 

3fet»n.  John  H.  Bftrkar  and  Samvd 
W.  £uJ^»forplaiDtiS  Id  error. 

Meuri.  W.  W.  Fit  and  Oeorge  Boberlton 
for  defendanla  tn  error. 


Norm.— At  to  ^rladtctton  of  FtdtrtU  iwtr  stoM 
courla;  netatUn  of  Federal  qutttion;  uhnt  conttttttUt 
Fedeml  qu<«(lnn.— see  note  to  Hambilu  v.  Western 
Land  Co.  V:  in. 

At  to  furUMetion  tn  (Ac  tThlUd  Stata  aiprenw 
Court  uhert  Federal  qutttitm  arlta,  or  trhcrv  an 
drawn  fn  i/ittttiim  ilatulet.  'reoty.  or  OaiutUuMon, 
•ea  notes  to  Martin  v.  Hucier.  4:  ffT.  Manbaws  y. 
ZaM,  I:  IN,  and  WOUain*  V.  Noma,  k  STL 

ttt 


e85-e28 


SUPRBMifi  COUBT  OF  THK   UNITED  StATEB. 


Oct.  Tebm, 


Mr.  Chief  Justice  Fuller  delirered  the  opin- 
ioD  of  the  court: 

On  the  27th  of  July,  1891,  Wade  and  Riugo 
entered  into  the  following  contract: 

** Whereas,  B.  Ringo,  of  Mexico,  Missouri, 
has  invented  a  new  folding  bed  known  as  the 
Ringo  folding  bed  for  which  he  has  made  ap- 
plication for  a  patent  from  the  United  States 
of  America  in  his  name,  and  whereas  B. 
Ringo  owns  an  undivided  one-half  interest  of 
and  in  said  patent  with  one  J.  C.  Buckner,  of 
Mexico,  Missouri.  Now  be  it  known  that  the 
undersigned,  B.  Ringo,  has  this  day  sold  and 
does  hereby  sell  and  assign  to  C.  Wade,  of 
Mexico.  Missouri,  all  of  his  said  undivided  one- 
half  interest  in  said  invention  and  the  letters 
patent  applied  for  and  to  be  issued  to  said  B. 
RiDgo  for  and  to  said  Ringo  folding  bed.  And 
said  B.  Ringo  obligates  himself  to  assign  his 
undivided  one-half  interest  in  said  letters  patent 
to  said  C.  Wade  as  soon  as  the  same  are  issued 
626]by  and  at  the  *Patent  Office  of  the  United 
States,  in  such  manner  as  any  additioniU  assign- 
ment of  the  same  may  be  necessary  other  than 
this  writing  to  convey  to  said  C.  Wade  an 
undivided  one-half  interest  in  said  invention 
and  letters  patent.  And  the  said  B.  Rinco 
does  hereby  further  sell  and  assign  to  C.  Wade 
my  undivided  one-half  interest  in  all  patents, 
and  all  of  said  Ringo  folding  beds  completed 
or  being  constructed  at  J.  H.  Heitland's  in 
Quincy,  Illinois.  For  and  in  consideration 
of  the  sale  and  transfer  of  the  above  undivided 
one-half  interest  in  aaid  invention  and  letters 
patent,  said  C.  Wade  does  hereby  sell,  trans- 
fer, and  deliver  to  said  B.  Ringo  his  entire 
stock  of  furniture,  coffins,  fixtures,  one  fur- 
niture wagon,  two  hearses,  and  three  sets  of 
harness  with  said  wagon  and  hearses,  said 
stock  of  furniture  being  the  same  now  in  the 
building  occupied  bv  said  C.  Wade  on  Jef- 
ferson street,  in  Mexico,  Missouri,  which 
stock  of  furniture,  fixtures,  coffins,  wagon, 
and  harness,  etc..  is  this  day  delivered  by  said 
C.  Wade  to  said  B.  Ringo. 

"Said  B.  Ringo  further  obligates  himself  to 
assign,  transfer,  for  no  other  or  further  con- 
sideration than  herein  named,  any  further 
patent  or  improvement  on  said  Ringo  folding 
bed  or  other  folding  bed  that  he  may  obtain 
letters  patent  for  at  any  time  in  the  future. 

"If  said  letters  patent  on  this  application  or 
other  different  application  should  for  any 
cause  not  be  issued  to  said  B.  Ringo  for  said 
foldine  bed,  then  said  B.  Ringo  hereby  obli- 
gates bimself,  when  it  is  definitely  known 
uiat  said  letters  patent  will  not  be  issued,  if 
at  all,  to  return  to  said  C.  Wade  said  stock  of 
furniture,  fixtures,  wagon,  hearses,  and  har- 
ness, with  the  stock  or  furniture  as  full,  as 
near  as  practicable,  as  it  now  is  and  less  the 
wear  and  tear  of  said  fixtures,  wagon,  hearses, 
and  harness  from  use. 

"But  it  is  understood  if  such  transfer  should 
for  said  cause  be  necessary,  said  B.  Ringo  is 
to  retain  all  proceeds  of  sales  ma<!r»  by  him  in 
said  furniture  business,  and  saiJ  C.  Wade  to 
retain  proceeds  of  sales  made  by  him  in  said 
furniture  business  and  said  0.  Wade  to  retain 
proceeds  of  sales  of  such  folding  beds  as  he 
may  make  during  said  time." 

The  application  for  letters  patent  was  then 
627]pending  and  *under  an  assignment  of  his 
interait  in  the  invention  by  Ringo  to  Wade,  s 
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patent  issued  September  22,  1891,  to  Wade» 
and  Buckner.  Ringo's  co-owner. 

The  eravamen  of  the  bill  was  that  plaintiff 
was  induced  to  enter  into  the  contract  by  cer- 
tain false  and  fraudulent  representations  bj 
defendant  as  to  the  utility  and  value  of  tlie 
invention  in  question ;  and  also  that  various 
matters  and  things  were  fraudulently  omitted 
from  the  contract  by  the  defendant.  Any 
other  grounds  of  complaint  indicated  are  un- 
important. It  was  averred  that  the  bed  wet 
worthless,  and  in  a  replication  plaintiff  alleged 
"that  the  patent,  as  set  out  in  defendant's 
answer  as  having  been  issued  to  C.  Wade  and 
J.  0.  Buckner,  at  the  instance  of  said  Ringo, 
is  void  for  the  reason  that  the  said  patent  so 
issued  has  neither  novelty  of  invention  nor 
utility  of  purpose."  But  the  utility  of  the  in- 
vention was  only  involved  on  the  question  of 
the  falsity  of  the  alleged  representations. 

The  circuit  court  of  Audrain  county  heM 
upon  the  evidence  that  the  contract  was  ex- 
actly as  both  parties  desired  and  intended  it 
to  be;  that  the  charges  of  fraud  were  not  sub- 
stantiated; that  it  did  not  appear  that  the  fold- 
ing bed  was  wholly  worthless;  and  that,  ss 
plaintiff  was  experienced  in  the  sale  of  the 
article;  had  every  opportunity  to  test  it,  and 
the  opinion  of  friends  and  of  an  expert  to  aid 
him;  hadailvised  and  suggested  changes  and 
supposed  improvements  to  defendant  during 
the  working  out  of  the  idea;  inspected  the 
models  at  various  times ;  proposed  the  trade 
first  himself  and  again  a  second  time ;  and  at 
the  time  of  the  trade  knew  or  ought  to  have 
known  far  more  about  folding  beds  than  de- 
fendant, who  was  wholly  ignorant  of  them 
prior  to  the  time  he  began  work  on  the  inven- 
tion,—representations  as  to  the  utility  of  tlie 
improvement,  even  if  in  fact  untrue,  would 
not  constitute  sufficient  ground  for  rescission. 
In  these  conclusions  the  supreme  court  of  tlie 
sUte  concurred.     122  Mo.  822. 

The  general  rule  is  that  "where  a  suit  la 
brought  on  a  contract  of  which  a  patent  is  tlie 
subject-matter,  either  to  enforce  such  contract, 
or  to  annul  it,  the  case  arises  on  the  contract, 
or  out  of  the  contract,  and  not  under  the  patent 
laws."  •DaU  Tile  Mfg.  Co,  v.  Hyatt,  125r628 
U.  S.  46  [81:  6881.  and  cases  cited;  WaUer  A, 
Wood  Momng  dt  R.  Mach.  Co,  v.  Skinner,  1S9 
U.  S.  298  [85: 1931 ;  Be IngcUU,  189  U.  S.  548  [85: 
2661;  Marsh  v.  NichoU,  140  U.  S.  844  [85:  418]. 

We  are  unable  to  discover  in  this  case  that 
plaintiff  speciallv  set  up  and  claimed,  at  the 
proper  time  and  in  the  proper  way,  any  riclii 
under  the  laws  of  the  United  States,  or  tnal 
any  such  right  was  denied  him  by  the  decision 
of  the  state  courts.  The  controversy  was  in 
respect  to  the  rescission  of  a  contract  for  the 
exchange  of  an  invention  for  a  stock  of  mer- 
chandise. The  decree  rested  on  erounds  broad 
enough  to  sustain  it  without  reference  to  any 
Federal  question.  Application  for  letters  pa^ 
ent  was  pendine  when  the  contract  was  en- 
tered into,  and  letters  patent  were  issued  so 
that  Wade  obtained  a  half  interest  therein  at 
provided.  The  state  courts  held,  for  the  rea- 
sons given,  that  Wade  got  what  he  had  ba^ 
gained  for.  and  was  not  deceived  or  misled  in 
the  premises.  Under  these  circumstances  tlM 
writ  of  error  cannot  be  maintained.  U.  8. 
Rev.  Stat  §  709. 

wYTW   OWIIIIIIPHk 


l^Skii 
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NEW  YOHK,  NEW  HAVEN.  &  HART 
FORD  RAILROAD  COMPANY,  Plff.  in 
Err., 

t, 

PEOPLE  OP  THE  STATE  OP  NEW 

YORK. 

(See  8.  C.  Reporter's  ed.  828-634.) 

Statute  forbidding  heating  of  can  by  &tote»— 
power  of  Btate—U.  8.  Rev.  Stat.  ^6i68— 
equal  protection  of  ldu> — due  procese  of  law. 

L  Oirs  employed  in  Interstate  commeroe  are  not 
exempt,  in  the  absence  of  national  leirlslatlon 
oovering  tbe  subject,  from  tbe  operation  of  a 
•cate  law  forbiddinfr  under  penalties  tlie  heating 
of  passenger  cars  in  that  state  by  stoves  or  f  ur^ 
Daces  kept  inside  the  cars  or  suspended  there- 
from. 

t.  Possible  inconveniences  cannot  affect  the  ques- 
tion of  power  in  each  state  to  make  such  reason- 
able refrn  hit  ions  for  the  safety  of  passengers  on 
tnterfitate  trains  as  in  its  judgment  is  appropriate 
and  effective. 

ti  The  authority  conferred  by  IT.  8.  Rev.  Stat. 
•  ttS8,  ui>on  railroad  companies  engaged  in  com- 
merce among  the  states  does  not  interfere  with 
the  pufsafre  by  the  states  of  laws  having  for  their 
object  the  personal  security  of  passengers  while 
trareling,  within  their  respective  limits,  from 
one  state  to  another  on  cars  propelled  by  steam. 

4  Tbe  exclusion  of  railroads  less  than  60  miles  in 
length  from  the  operation  of  a  state  law  prohib- 
iting stoves  or  furnaces  inside  of  or  suspended 
from  passenger  cars,  on  other  than  mixed  trains, 
does  not  deny  to  other  railroads  the  equal  pro- 
tection or  the  laws. 

i,  A  railroad  is  not  deprived  of  property  without 
due  process  of  law  by  the  recovery  of  penalties 
against  it  for  violations  of  a  valid  state  statute 
prohibiting  the  beating  of  passenger  cars  on 
other  than  mixed  trains  by  stoves  or  furnaces  in- 
side of  or  suspended  from  the  cars,  except  for 
temporary  use  in  cii«ie  of  accident  or  other  emer- 
gency, where  the  defendant  was  before  the  court. 

[No.  128.] 

Argued  January  j^  1897.    Decided  March  1, 

1897. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  New  York  to  review  a  judgment 
agaiost  tbe  New  York,  New  Haven.  &  Hart 
ford  Railroad  Company  for  the  amount  of  pen- 
alties imposed  for  the  violation  of  tbe  New 
York  State  Laws  of  1887  and  ^J388,  regulating 
tbe  heating  of  railroad  passenger  cars.  Jf 
^ttmed. 

Bee  same  case  below,  142  N.  Y.  64(1 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  John  M.  Bowers  for  plaintiff  in 
error. 

Meeert.  Theodore  E.  Hancock,  Attorney 
General  of  tbe  State  of  New  Ycft-k,  and  Will- 
laaa  Henry  Dennis  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  tbe  court: 

A  statute  of  New  York  passed  June  18, 
1887,  regulating  tbe  beating  of  steam  passen- 


ger cars  and  directing  guards  and  guard-posta 
to  be  placed  on  railroad  bridges  and  trestles 
and  the  approaches  thereto  (if,  Y.  Laws  1887, 
chap.  616,  p.  828),  provides:  *'§  1.  It  shall  not 
be  lawful  for  any  steam  railrcMtd  doing  busi- 
ness in  this  state,  after  tbe  Ist  day  of  May, 
1888,  to  heat  its  passenger  cars,  on  other  than 
mixed  trains,  by  any  stove  or  furnace  kept  in- 
side of  tbe  car  or  suspended  therefrom,  except 
it  msy  be  lawful,  in  case  of  accident  or  other 
emergency,  to  temporarily  use  such  stove  or 
furnace  with  necessary  fuel.  Provided,  that 
in  cars  which  have  been  equipped  with  appa- 
ratus to  beat  by  steam,  bot  water,  or  hot  air 
from  tbe  locomotive,  or  from  a  special  car, 
the  present  stove  may  be  retained,  to  be  used 
only  when  the  car  is  standing  still.  And  pro- 
vided also  that  this  act  shall  not  apply  to  rail- 
roads less  than  50  miles  in  length,  nor  to  the 
use  of  stoves,  of  a  pattern  and  kind  to  be  ap- 
proved by  tbe  railroad  commissioners,  for 
rooking  purposes  in  dining  cars.  §  2.  After 
November  1st,  1887,  guard-posts  shall  be  placed 
in  the  prolongation  of  tbe  line  of  bridge  trusses 
so  that  in  case  of  derailment  tbe  posts  and  not 
the  bridge  trusses  shall  receive  tbe  blow  of  tbe 
derailed  locomotive  or  car.  %  8.  Any  person 
or  corporation  violating  any  of  tbe  provisions 
of  this  act  shall  be  liable  to  a  penalty  of  $1,000 
and  to  the  further  penalty  of  $100  for  each  and 
every  day  during  which  such  a  violation  shall 
continue.  §  4.  upon  tbe  application  of  any  rail- 
road covered  by  the  provisions  of  this  act,  tbe 
board  of  railroad  commissioners  may  approve 
of  any  proposed  safeguard  or  device  to  be  used 
under  tbe  provisions  of  this  act,  and  thereaft- 
er tbe  railroad  using  such  safeguard  or  device  so 
approved  shall  not  be  liable  to  any  of  tbe  penal- 
lies  prescribed  by  this  act  for  a  violation  thereof 
in  regard  to  any  such  safeguard  *or  de-  [630 
vice.  §  5.  Tbe  violation  of  any  of  the  provi- 
sions of  this  act  will  be  deemed  a  misdemeanor. 
§  6.  This  act  shall  take  effect  immediately." 

A  subsequent  statute,  passed  April  27,  1888 
(N.  Y.  Laws  1888,  chap.  189,  p.  2S0),  so 
amended  the  lit  section  of  the  act  of  1887  that 
tbe  beating  of  passenger  cars  on  other  than 
mixed  trains  by  a  stove  or  furnace  kept  inside 
tbe  car  or  suspended  therefrom  did  not  become 
unlawful  until  after  November  1,  1888.  The 
amendatory  act  further  provided  that  in  special 
cases  the  board  of  railroad  commissioners 
could  extend  the  time  for  a  period  not  exceed- 
ing one  year  from  November  1, 1888,  for  any 
steam  railroad  doing  business  in  New  York  to 
beat  its  passenger  cars  by  stoves  or  furnaces 
kept  insine  tbe  car  or  suspended  therefrom. 

JTbe  present  action  was  brought  to  recover 
penalties  imposed  for  tbe  violation  of  tbe  above 
statutes. 

Tbe  complaint  filed  in  behalf  of  tbe  People 
of  New  York  charged  tbe  defendant,  tbe  New 
Yorl^  New  Haven,  &  Hartford  Railroad  Com- 
pany, a  corporation  of  Connecticut,  with  hav- 
ing, in  tbe  operation  of  its  railroad,  on  tbe  2d 
day  of  November,  1888,  and  on  every  subse- 
quent day  down  to  and  including  December 
81,  1888,  run  trains  of  passenger  cara  over  its 
route  from  tbe  city  of  New  York  to  Hartford 


KOTE.— ^s  to  intet  state  commerce:  reouiation  of; 
pnwer  of  ConorcM:  how  far  exclusive,— Bee  note  to 
Gloucester  Ferry  Co.  v.  Pennsylvania.  29: 158. 

Am  to  power  of  Oongrem  to  regulate  comnMree,  see 
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notes  to  Gibbons  v.  Ogden,  6: 28,  and  Brown  v. 
Maryland.  6: 678. 

As  to  what  U  due  proessi  of  lots,  aaa  note  to 
Pearson  v.  Tewdall,  Ui  481 
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Btipkbhx  Ooctt  or  ths  TJaiTSD  Statm. 


object  to  protect  til  perMU  tnTellng  In  tto 
stale  of  New  York  on  puaenger  can  moTod 
by  the  agency  of  tteam  Anln^  the  perils  U- 
leodjog  a  partlcntar  'mode  of  beatlog  [BSS 
surh  cara.  There  ma;  be  reaaoo  to  doubt  tlw 
efficacy  of  regulalloiis  of  thai  kind.  But  that 
nai  a  matter  Tor  the  itaie  to  detennloe.  Wt 
know  from  the  face  of  the  itBtuu  thatlihua 
real,  aubalantlal  relation  to  ao  object  ai  I» 
trblch  the  rtaU  la  competeot  to  legiilat^ 
namely,  the  peraooal  secunly  of  thnae  whoair 


paBsenger*  od  cara  uied  within  Ita  Ifmtta, 
Why  may  not  regulation!  to  that  end  be  mad* 
appUcabre.  witbio  a  state,  to  the  cart  of  rail- 


road compantee  engaged  Id  Interatate  i 
merce  at  well  as  to  carv  uaed  wholly  wlthte 
■uch  ilaleT  Peraona  traveliog  on  inleratata 
iraloa  are  aa  much  entitled,  while  wlibio  a 
state,  to  the  protection  of  that  Mate,  al  tfaoM 
who  travel  on  donieEtic  trains.  The  alatuteb 
questioQ  is  not  directed  sgaiont  interstale  odd- 
m«rce.  Nor  la  it  within  the  meaclDg  of  tbt 
ConsKtuIion  a  regulalloD  of  commerce,  it 
though  ItcoDtrols,  Id  some  degree,  Ibecondogt 
of  Ibose  SDRaged  In  such  commerce.     So  far 


regarded  as  legislatloD  !□  aid  of  i 
■□d  enacted  under  the  power  rematalng  with 
the  siaie  lo  regulate  the  rrlatiTe  rights  and  du- 
ties of  sll  persons  and  corporaliODs  within  tti 
limits.  Uiitil  displaced  by  nuch  national  legli- 
latioD  aa  Congresa  may  rigblfiilly  establish  a» 
der  its  power  to  regulate  commerce  with  for 
eign  DailODS  and  among  the  several  states.  ib» 
validllT  of  the  statute,  ao  far  aa  the  commeroi 
clause  of  the  Constitution  of  the  United  States 
Is  concerned,  cannot  be  questioned. 

CouDsel  tor  tbe  railroad  (uggetta  that  a  OOB- 
flict  betweeo  stale  regulations  in  respect  of  tbi 
heating  of  passenger  cara  used  In  inlerslata 
commerce  would  make  safe  and  rapid  Iruia- 
portatioo  Impossible;  that  to  stop  an  expnM 
train  on  lis  way  from  New  York  to  Boaton  al 
tbe  Conoeoticut  line  in  order  that  p*ssene«n 
may  leave  the  cars  heated  as  required  by  New 
York,  and  get  into  other  cars  heated  in  a  dif- 
ferent mode  in  coDformity  with  tbe  laws  at 
CoQoecticut,  and  then  al  tbe  Massachuaetta 
line  to  get  into  cata  heated  by  still  another 
mode  as  required  by  the  laws  of  that  commoB- 
wealtb.wouldbeabnrdshipoQ  trarel  that  conld 
not  beendured.  TbesepoaaibleinconTenleueai 
cannot  affect  the  question  of  power  Id  tmA 
state  to  make  such  reaaooable  *regiila-  [OSS 
tioo  for  tbe  safety  of  paasenger*  on  interataU 
trains  as  in  its  Judgment,  all  Ulngs  considered, 
is  appropriate  ana  effective.  iQConveniaien 
of  ibis  character  caanot  be  avoided  ■>  long  M 
earh  alate  has  plenary  authoriiT  wltbin  its  tO' 
tilorlal  limits  to  provide  for  tbe  atfety  of  tha 
public,  according  to  its  own  views  of  nece«dly 
sod  public  policy,  and  so  long  as  CongreM 
deems  It  wist!  not  to  ealablith  regulations  on 
the  subject   that  would  displace  any  inconslrt- 


rt  ol  Jone  10,  1S66  <14  Stat,  at  L.  6C,    chin, 
t  part  of  n.  6.  Rev.   SUL  §  SKB. 


providing  tt 
United  Stat( 


g  that  "every  railroad  company  In  tb* 
United  States  whose  road  Is  operated  by  sletat, 
its  succesaois  and  assigns,  be  and  is  hereby  aft 
thorized  to  cany  upon  and  over  Its  road,  boali, 
Itt  D.B. 
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1  St&bet  Nat.  Bans  t.  Tardlbt. 


brtdgM,  aod  frrrlta.  til  pasMuxen.  troops, 
iptrernineiit  Euppllea,  inaila,  frei^bl,  and  prop- 
erty on  tbeir  whv  rrom  any  Mate  1o  aiiolbpr 
aUte.  and  la  receive  compecMiloniberelor.  and 
to  coonect  the  rnada  of  oiber  atatea  so  as  to 
form  coDtfnuouB  lines  for  tlie  traQaportatiou  of 
tbe  same  to  tbe  place  of  deatinatloQ."  We  fail 
to  perceivt!  Ibat  [bis  statute  baa  any  bearing 
npoD  the  quealion  now  before  tbe  court.  Tbe 
Kotborily  conferred  by  it  upon  railroad  com- 
poDiea  ea^tHRCd  In  commerce  amoog  the  atntes, 
wbaterer  may  be  the  extent  of  auch  authority, 
doe't  not  iolerfere  in  any  degree  with  Ibe  paia- 
mge  bv  Ibe  Slates  of  laws  bavinj;  for  theli  ob- 
]^t  the  personal  security  of  passengers  wbile 
traveling,  wlihin  their  respectJTe  limits,  from 
ODC  stale  to  another  on  cars  propelled  by  steam. 
But  it  is  contended  tbat  tbe  statute  la  repug- 
nant to  the  clause  of  the  14tb  Amendment 
forhiddiog  a  slate  from  denying  to  any  person 
witbin  its  jurisdiction  tbe  equal  protection  of 
the  laws,  Tbis  contention  Is  baaed  upon  tbat 
clause  of  the  itaiute  declaring  tbat  It  shall  not 
applT  lo  railroads  less  than  60  miles  In  length. 
No  doubt  Ibe  main  object  of  the  stntiite  was  to 
provide  for  the  safety  of  passengers  traveling 
CO  whet  are  commonly  called  trunk  or  through 
Uoes.  connecting  distant  or  populous  parts  of 
the  country,  and  on  which  tbe  perils  Incident  to 
034jtraveling are  groaier  than  on  *sbort,  local 
lines.  But  as  suegesied  In  argument,  a  load 
only  50  miles  in  length  would  seldom  have  a 
■leepinr  car  attached  to  Its  trains;  and  paasen- 

Srs  travellbg  on  roads  of  that  kind  do  not  have 
e  apprehension  ordinarily  felt  by  passengers 
on  trains  regularly  carrying  slepplng  cars  or 
having  many  pasaeiiger  coaches,  on  account  of 
the  burning  of  cars  in  case  of  tbeir  derailment 
or  Incase  of  collision.  In  any  event,  there  Is 
DO  such  discrimination  against  companies  hav- 
ing more  than  SO  miles  of  road  aa  lo  justify 
the  contention  that  there  has  been  a  denial  to 
tbe  compBDies  named   In  the  act  of  the  equal 

Crotection  of  thelaws.  The  atatutais uniform 
1  Ita  operation  upon  all  railroad  companies 
doing  business  Id  the  state  of  the  class  to 
which  it  is  made  applicable. 

One  of  the  assignments  of  error  questions 
tbe  validity  of  tbe  statute  npoD  the  ground 
tbat  it  deprives  tbe  plaintiff  in  error  of  Ita 
property  without  due  process  of  law.  As  the 
action  Bgainai  the  company  was  initltuted  and 
conducted  to  a  conclusion  under  a  valid  stat- 
ute, tbe  defendant  being  before  tbe  court, 
there  ia  no  reason  to  bola  that  there  wu  any 
want  of  the  due  process  of  law  required  by  the 
14th  AmendmenL 

The  judgment  it  aglrmed. 


(See  8.  O;  Reporter's  ed.  a 


I.  Wbile  an  equitable  BSilKiiment  or  tlen  will  not 
arise  sitainit  a  deposll  accoual  solel;  by  reason 
ol  a  check  drawn  against  tbe  aame.  yet  if  In  tbe 
tranaacllon  conoected  with  tbe  delivery  of  tbe 
check  tt  wa9  tbe  understanding- and  ajrreement  of 
tbe  parties  that  an  advance  atx>ut  to  be  made 
should  In  a  charge  on  and  be  satlslled  out  of  a 
apeclQed  fund,  a  court  of  equltr  wlU  lead  lla  aid 
to  carry  such  asreement  Into  effect  as  agaloat  the 
drawer  of  the  cbeak.  mere  voJunteen,  and  par- 
ties charged  with  aollce. 

Z.  A  food  to  tbe  credit  of  an  emtiarrHseed  bank.  Id 
a  bank  of  another  clLy,  Ibough  consisting  Id  port 
of  collection  liems  not  yet  turned  Inio  casb,  la 
transferred  and  appropriated  pro  tanto  by  ■ 
check  aminat  this  luod  grlien  to  obtain,  aa  a  nut- 
ter of  Immediate  relief  and  accommodation  from 
a  third  liank.  a  quantity  of  gold  clearing-house 
certlUcatee  which  tt  needs  to  meet  Its  debtor  bal- 
ance at  the  clearing  house,  where  II  Is  clear  tbat 
tbe  certlScales  were  furnished  on  tbe  faltb  of 
this  check  and  repreaentatlooa  made  as  to  Ibe 
fund  on  which  It  woa  drawn. 

&  A  check  drawn  generally  wUl  be  treated  as  an 
order  lor  [ayment  out  of  a  epeclOo  deelgnaled 
fund,  where  it  Is  clear  that  It  wosihe  InteoUoD 
and  agreement  of  the  parties  to  the  transaction 
that  It  should  be  paid  out  of  tbat  particular  fund. 
Vorm.—At  loKotrtlUv  "'  '""'■  Upon  check,  see  note 

loNatlonalBankoftheltepublicv.  Mlllaid.lSiaB;. 
Aa  to  cer(t;Iaiilan{tf  ch«Aa:  UobfUtvon,— see  note 

to  UerobaDls'  Nat,  Bank   v.  Btate  Nat.  Bank,  IS: 

1008. 
A»  to  poicen  and  dullsa  of  rceetnera,  see  note  V> 

Davis  V.  Gray,  tl:  UT. 

Chttiit:  prttenlmeiit  and  notlrc;  Udk /or  preaenl- 
rnciit ;  what  to  rtannnablt  time ;  ddav  In  prs- 
MnttiMiiC  and  nollcs:  antedated  and  postdated 
thtekt;  cetVAtddkaliKtfftel  at  ctrttJUatUmi  {"Hf^ 
chtda;  danueea /or  urrongful  dUlumor  d/ efttelo; 
cftrrWwIder'a  Tight  to  lue  the  banJt  /or  r</KBaI  tt 

A  obecklsa  drafter  order  upon  a  bank  or  bank- 
ing bouse  purportlnatobednwn  upon  a  deposit 
of  funds  for  Ibe  payment  at  all  events  of  a  certain 
sum  of  money,  to  a  certain  person  therein  named, 
or  tp  blm  or  his  order,  or  to  bearer,  and  payable  on 
demand,    t  Daniel.  Neg.  Inat.  Sd  ed.  ua 

A  check  purporta  to  be  drawn  upon  a  depoalt. 
Cbamplon  v.  Gordon,  70  Fa.  470,  10  Am.  Bep.  Ml: 
Morrison  t.  Bailey,  6  Ohio  St.  13,MAm.  Dec  02; 
Espy  V.  First  Nat.  Bank,  W  U.  8.  U  Wall.  BSO  Oil 
951i:Bowen  v.  Newell,  SN.  Y.  1)6:  Deener  v.  Brown. 
1  HacArtb.  SMI. 

Where  the  amount  stated  U  marglaal  fl«uiea  dif- 
fer* from  the  words  In  the  body  of  thecheck,  the  lat- 
ter will  govem.  Bmllh  t.  Smith.  1  B.  1. 8S6.  U  Am. 
Dec.  tut:  NaUonal  Bank  v.  Secoad  Nat.  Bank,  ■» 
Ind.  478.  3&  Am.  Hep.  Qt;  Coisan  v.  Frew.  80  111.  31. 
N  Am.  Deo,  £80. 

The  cbeck  must  tie  presented  to  the  bank,  and 
payment  refused,  and  notice  of  preeeatment  and 
nonpayment  given  to  tbe  drawer,  before  tbe  holder 
baaarlght  ofBCtlonagslnsttbedrawer.  Pollardv. 
Bowen,  67  Ind.  tB;  Judd  v.  Bmltb.  a  Hun,  1«D:  Jau. 
don  V.  Bead,  SI  How.  Pr.  1)0;  Hnrray  v.  Judah,  B 
Cow.  lati  Little  T.  Pbonlx  Bank.  ■  HIU.  «k  Ba>^ 
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4.  A  receiver  of  an  tnaolvont  bank  has  oo  greater 
rlirhts  than  the  bank  Itself  in  a  fund  agaiost 
wblch  the  bank  bad  given  a  check  which  consti- 
tuted an  equitable  transfer  or  appropriation  of 
the  fund. 

A.  An  insolvent  iMnk  and  Its  receiver  are  in  equity 
estopped  from  asserting  to  the  prejudice  of 
another  bank  that  the  character  and  condition  of 
the  fund  on  which  the  latter  bank  had  accepted  a 
check  upon  the  faith  of  certain  representations 
were  otherwise  than  they  were  represented  to  be. 

[No.  147.] 

Argued  January  It,  IS,  1897.    Decided  March 

1, 1897, 
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N   A  CERTIFICATE    from  the  United 
States  Circuit  Court  of  Appeals  for  the 


Oct.  TxiiM, 


Third  Circuit  of  qoestioDs  of  law  in  an  action 
brought  by  the  Fourth  Street  National  Bank 
of  Philadelphia,  agaiost  Robert  M.  Tardley. 
recei  ver  of  the  Keystone  National  Bank.  Firti 
question  answered  in  the  affirmatiw. 

Statement  by  Mr.  Justice  White: 
By  a  bill  filed  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Penn- 
sylvania, appellant  sought  to  'subject  [6»d5 
moneys  in  the  hands  of  the  receiver  of  the  Key- 
stone NationH;  Bank  to  the  satisfaction  of  an  lu- 
leged  equitable  charge  or  lien  thereon.  From  a 
decree  dismissing  the  bill  an  appeal  was  taken 
to  the  circuit  court  of  appeals  for  the  third 
circuit.  The  latter  court  thereafter  certified  to 
this  court  two  questions  of  law  arising  upon 


ker  V.  Anderson,  21  Wend.  372;  Levy  v.  Peters. » 
Sery.  ft  R.  12S,  11  Am.  Dec.  079;  Flemminff  v.  Denny, 
2  Phils.  Ill:  Case  v.  Morris,  81  Pa.  100;  Sherman  v. 
Comstock,  2  McLean,  19. 

If,  however,  the  presentment  and  notice  could  be 
of  no  benefit  to  the  drawer,  they  may  be  dispensed 
with.  Judd  V.Smith,  3  Hun,  190;  Lovett  v.  Corn- 
well,  8  Wend.  389;  True  v.  Thomas,  18  Me.  88;  Hoyt 
V.  Seeley,  18  Conn.  863;  Case  v.  Mooris,  31  Pa.  100. 

When  the  drawer  has  no  funds,  or  has  withdrawn 
them  from  the  bank,  or  has  stopped  payment  of 
the  check,  notice  of  its  dishonor  is  unnecessarj . 
Wirtb  V.  Austin,  L.  R.  10  C.  P.  889;  Carew  v.  Duck- 
worth, L.  R.  4  Exch.  313;  Conroy  v.  Warren.  3  Johns. 
Gas.  2S0, 2  Am.  Dec.  158;  Murray  v.  Judabi  8  Cow. 
484;  Eichelberirer  v.  Flnley,  7  Harr.  ft  J.  881, 18  Am. 
Dec.  812;  True  v.  Thomas,  18  Me.  88;  Franklin  v. 
Vanderpool,  1  Hall.  78;  Fitch  v.  Reddioff,  4  Sandf. 
180;  Jacks  v.  Darrin,  8  K  D.  Smith,  567;  Purchase 
V.  Mattison,  8  Duer,  687. 

Or  if  the  bank  l>ecomc«  insolvent  within  the  time 
required  for  presentment.  Syracuse,  B.  ft  N.  T.  R. 
Co.  V.  Collins,  8  Lans.  29;  Warrensburg  Co-Op.  Bld^. 
Asso.  V.  Zoll,  88  Mo.  94;  Bickerdike  v.  BoUman,  1  T. 
R.  408;  Cory  v.  Scott.  3  Bam.  ft  Aid.  819. 

In  Kinyon  v.  Stanton,  44  Wis.  479,  28  Am.  Rep. 
801,  the  holder  failed  to  present  the  check,  and 
eight  days  after  its  date  the  tmnk  suspended  pay- 
ment. But  just  l>eforo  the  bank's  failure  the  drawer 
withdrew  his  funds.  The  bank  would  have  paid 
the  check  had  it  been  presented  for  payment  at  any 
time  up  to  the  day  of  its  failure.  Held,  that  the 
drawer  was  liable. 

Generally  the  holder,  in  order  to  charjre  the 
drawer  in  case  of  a  dishonor,  must  present  the 
check  for  payment  within  a  reasonable  time,  other- 
wise the  delay  is  at  the  peril  of  the  holder.  Morri- 
son V.  McCartney,  30  Mo.  183;  Cork  v.  Bacon,  45 
Wis.  193, 80  Am.  Rep.  712;  Scott  v.  Meeker.  20  Hun, 
183;  Harker  v,  Anderson,  21  Wend.  372;  Daniels  v. 
Kyle,  6  Ga.  24&;  Montelius  v.  Charles,  78  Ul.  803; 
Stevens  v.  Park,  78  III.  387. 

What  is  a  reasonable  time  will  depend  upon  the 
circumstances,  and  will  in  many  cases  depend  upon 
the  time,  the  mode,  and  the  place  of  receiving 
the  check,  and  upon  the  relations  of  the  parties  l)e- 
tween  whom  the  question  arises.  Woodruff  v. 
Plant,  41  Conn.  844;  Baylor  v.  Sip,  30  N.  J.  L.  284, 
290. 

If  the  bank  on  which  the  check  is  drawn  be  in  the 
same  place  where  the  payee  receives  the  check,  it 
should  be  presented  for  payment  within  banking 
hours  on  the  day  it  is  received,  or  on  the  following 
day.  If,  in  the  meantime,  the  iMUik  fails,  the  loss 
will  l>e  the  drawer's.  Simpson  v.  Pacific  Mut.  L. 
ins.  Co.  44Cal.  139;  Veazie  Bank  v.  Winn,  40  Me.  80; 
Wear  v.  Lee,  87  Mo.  868;  Cawein  v.  Browioski,  8 
Bush,  467,  99  Am.  Dec.  884:  Schoolfleid  v.  Moon.  9 
Heisk.  171;  Syracuse,  B.  ft  N.  T.  R.  Co.  v.  Collins,  8 
Lans. »,  617  N.  T.  841;  Smith  v.  MUler,  8  Bobt.  167, 
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43  N.  T.  171, 8  Am.  Rep.  890,  68  N.  T.  545;  Keltj  ▼. 
Second  Nat.  Bank,62  Barb.  828;  Bickf  ord  v.  First  Nat. 
Bank,  42111.  238,  89  Am.  Dec  486;  Moule  v.  Brown, 
4  Bing.  N.  C.  268;  Bailey  v.  Bodenham.  18  C.  B.  N.  S. 
288;  Boddington  v.  Schlencker.  4  Bam.  ft  Ad.75S. 

The  bolder  of  a  check  upon  a  bank  located  in  tha 
town  of  his  residence  may  present  it  for  payment 
during  business  hours  the  day  after  it  is  drawn, 
and  bis  omission  to  do  so  sooner  is  no  defense  to 
the  drawer,  unless  the  holder  had  information  of  ita 
precarious  condition.  First  Nat.  Bank  v.  Alezan- 
er,  84  N.  C.  30. 

If  the  bank  be  not  in  the  same  place  where  tb* 
payee  received  the  check,  then  it  must  be  for- 
warded by  mail  on  the  next  secular  day  after  It  to 
received  for  presentment.  If  the  person  to  whom 
it  is  forwarded  presents  it  for  payment  on  the  day 
after  it  has  reached  him  by  due  course  of  mail.  It 
will  be  sufficient.  Middletown  Bank  v.  Morris,  8i 
Barb.  818;  Smith  v.  Janes,  20  Wend.  192;  Burkhalter 
V.  Second  Nat.  Bank,  42  N.  Y.  538;  Griffin  v.  Kemp, 
48  Lnd.  172, 178;  Himmelroann  v.  Hutaling,  40  Cal.  Ill, 
8  Am.  Rep.  800;  Woodruff  v.  Plant,  41  Conn.  S44; 
Hare  v.  Henty,  30  L.  J.  C.  P.  302;  Werk  v.  Mad 
River  Valley  Bank,  8  Ohio  St.  801. 

In  Cox  V.  Boone,  8  W.  Va.  600, 23  Am.  Rep.  CS7,  a 
party  residing  about  4  nilles  from  the  postofllce  re- 
ceived a  check  at  supper  time  in  midwinter,  oo  a 
Wheeling  bank,  on  account  of  a  debt.  The  ooljr 
mail  that  left  the  postofflce  the  next  day  doaed  at 
7:  30  A.  M.  and  left  at  8  a.m.  Held,  that  the  holder- 
was  not  required  to  forward  the  check  by  that  mall. 

A  received  a  small  check  at  a  Iuml>er  camp,  20 
miles  from  the  bank,  on  Friday.  His  place  of  bual- 
ness  was  20  miles  in  an  opposite  direction,  and  be 
deposited  the  check  in  a  bank  there  on  Monday,  oo 
which  day  the  drawee  bank  failed.  Held,  that  the 
delay  was  not  unreasonable.  Freiberg  v.  Cody,  5ft 
Mich.  108. 

In  Rickf ord  v.  Ridge,  2  Campb.  687,  the  plaintllTa 
bankers  of  Aylesbury,  discounted  for  defendant 
on  June  13  a  check  on  tmnkers  of  London,  and  aen^ 
it  to  their  London  agent  on  the  14th  for  present- 
ment. The  agent  received  it  on  the  14th  and  sent  It 
for  presentment  on  the  15th,  when  payment  waa  re- 
fused.   Held,  that  the  check  was  presented  in  time. 

Whether  a  presentment  is  made  within  a  reason- 
able time  is  a  question  of  law  for  the  court  where 
there  is  no  dispute  about  the  facts.  Mohawk  Dank 
v.  Broderick.  10  Wend.  304;  Himmelmann  v.  Hotel- 
ing,  40  Cal.  Ill,  8  Am.  Rep. 800. 

The  bolder  does  not  gain  an  extra  day  for  preeent- 
ment  by  depositing  the  check  in  tmnk  for  colleoflon. 
It  must  be  forwarded  by  the  bank  for  presentment 
within  the  same  time  required  of  the  bolder.  Alex- 
ander V.  Burch field,  1  Car.  ft  M.  75;  Moule  v.  Brown, 
4  Blog.  N.  C.  268, 

The  drawer  is  not  discharged  by  any  laches  of  the 
holder  in  not  making  due  presentment  of  the  checka 
or  in  not  giving  him  due  notloe  of  its  disboaor,  ue- 

Itt  U.  «• 


PouBiH  Stbbbt  Nat.  Bake  r.  Takdlbx. 


the  fact*  stkted,  w bfch  facU  ue  k1  out  In  tbe 
inarKin  bereof.t 

'^371    'The  following  are  the  queatlona  pro- 
pounded: 

"  FiTsi.  Do  Ibe  Btmve-sta'ed  facts  show  an 
«qui[ableHBsi£D[neDt  bv  tbe  Keystone NatioQsl 
Bank  to  Ibe  Fonrtb  Street  NhEiodhI  Bank  of 
$95,000  of  tbe  fund,  coDMaCIng  of  casb  and 
GollectioD  ilema  or  drafts  as  aforeaald,  belong- 
ing to  tbe  Eevatono  Nallooal  Bank  fa  tbe 
bands  of  the  Tradesmen's  National  Bankt 

"t^cond.  If  tbe  stated  facts  do  not  ahow 
sucb  equitable  assignment  oF  the  whnle  |2Jl,000, 
■do  the;  abow  such  equitable  assienmeDl  of 
(he  cash  ao  in  the  baods  of  tbe  Tradeamea'i 


National  Baok,  oamelj,  tbe   sum    of  $19,' 

78S.8JT 

Mcun.  Rich»rd  C.  Dala  and  S»mDel 
Dlekaon,  for  appellant: 

A9  Ibe  right  of  tbe  assignee  fs  ■  creature   of 

equity  juriGdictioD.  no  particular  form  of  worda 
is  Decessarf  to  coofer  it.  All  that  is  requiHite 
Is  that  there  should  be  a  clear  Intention,  Inldli- 
giblf  expressed, ornlly  or  in  writing,  to  raake  the 
appropriHtloD,  upon  an  adequate  consideration . 

Wright  V.  Wnght,  1  Ve».  8r.  4(«,  412;  Uin- 
kit  V.  TFan^r.  58X1  B.  17  How.  858,  868  (15: 
178.  178);  TtaUi  t.  Urotet.  1  Tea.  Jr.  380; 
Barn  v.  Carmlho.  4  Myl.  &  C.  690. 

Aaauming  that  the  con  tract  relaiei  to  a  partlc- 


□use  BOJd  oertlC- 


4  On  tba  l»tb  iaj  of  Hnrch,  tBSt.  Ibe  laid  Foiinb 

street  Nalloaal  Bunk  advanced *-  -  ■■-- 

«uid  dollan  (SI^^OpOi  m  clearlnE. 

^BtMtotbesald  RefstoneNaCloi 

ttto  meet  Its  debtor  bsJaace  ta  ihe  Fbiladelpbia 
"•"•^""••""♦e  under  these  GlroumslanCM:  On  ssld 
~  "ir*b,tbe  President  of  the  Key- 
ik,aciliiici>n  iu  tietialf  and  hj  lb 
.^  -jtns  han King  room  ot  ihp  Mid 
fuurrn  a\mv  Nillonal  Bank,  m  Ihe  olTr  or  PhUa- 
4lelphla.  and  there  represented  to  the  oOolalt  of 
ttaat  bank  ttiat  Che  Kereloae  Nauonal  Bank  owed 
a  balance  at  Itae  clpanDg  bouse  Kbicb  It  eould  not 
nwet.  necBuse  ita  funds  were  In  Che  lAlj  of  New 
T.rk,   "-       - 


.date  Gideon  w.  Marab,  tbe  President 
atoDeNalioi    —    ■  ■-   •   - 

AUtbOTlIf .  C 


Bank  ID  tbe  Tradesmen's  National 


])  statlnir  that  bis    I 


f  tbe  Keystone 

aocount  In  the  New 
i)t  tbe  Bild  fund 
;k-and  iri«(  "" 


Tork  bank  "-that  la  to  ear,  • 

In  tba  Tradesmen's  Nattonal „.   _     _ 

tank  cieaiinir-bouse  sold  oertiflcaies  therefor. 
Belring  upon  tliese  repreaentattons  or  Harab.  and 
'OQ  the  UJtb  of  his  eutement.  supported  tir  the 
'•Bid  mnmoranduni,  tbat  the  Kerstoiie  National 
*^-k  bad  In  ltM>  TredesmcD's  National  Bank  tbe 


_ie  uae  of  tbe  Keystone  Nsilonal  Bank,  clearlni. 
tiouse  sold  certlHcates  to  ttae  amount  of  twooir- 
Htc  tbouaand  dollars  (tib.lXX)i  and  took  Its  drafi,  of 
which  the  (ollowlna  la  acopF: 

KcTSt^ne  National  &nk.  No.  HOM. 

PhlladelpblB.  March  1»,1881. 
Pay    to  the  order  of    R.   H.  Rushton,  oasbler, 
4tn,o00]  twentr-llre  Uiousand  dotlani. 

'-■-nHayeft  Cashier 
wauona'  "--■-  " — "— 

Straet  NiHonid'^Dk.  ' 

leas  lie  has  suffered  some  loss  or  Injury  thereby,— as, 
by  tbe  iDtermedlata  failure  of  his  bank.-and  tben 
«oly  pro  (anta.  Bell  v.  Alexander,  II  Oratt.  i; 
Stewart  v.  Smltb.  IT  Oblo  St.  «t:  Emery  t.  Hobaon, 
48  He.  32:  Cork  t.  Baoon,  «&  Wis.  IW,  30  Am.  Kcp. 
712:  Howes  V.  Austin,  as  111.  see;  Stevens  t.  Park,  18 
III.  8tf7;  Hansbaw  r.  Root.  flO  Ind.  SO;  Hoyt  v. 
fieeley;  18  Conn.  SU;  Bmlth  v.  Jonea,  £  Bush,  Vtk 
Harry  v.  Wood,  t  Miles  (Pa.)  ST. 

In  Scott  T.  Meeker.  20  HuD.  ISl.  the  defendant  be- 
Inr  indebted  to  tbe  plalatlff  on  apromlMory  note, 
nailed  to  him  his  check  on  a  bank  for  tbe  amount 
4»ereo(  on  receipt  of  which  the  plaintiff  returned 
theealdnote  to  tbe  defendant.    OnCbemornlnrot 


The  books  of  tbe  Seystoaa  National  Bank  abow 
that  on  the  Ifith  day  ot  March.  IB8I.  it  had  to  Ita 
credit  In  the  Tradesmen's  National  Bank  of  tbe 
elty  ot  New  Cork  the  sum  of  twenty-slz  ttaouBaad. 
nine  faucdred  and  seven  and  se-ln  dollan  (Sa,- 
tOTJBi,  and  on  tbe  tame  day  an  entry  was  made 
therein  oharglDr  agilnat  that  credit  tbe  said  draft 
for  twen(y-Dve  (houaand  dollara  ((ES.OOIH  It  had 
given  to  tbe  Fourth  Street  National  Bank. 


elved  It 
-dentally  burned  and  deatroyed.    Tbedetepdanti 
betnfr  Informed    of   Ita   destruction  promised  the 
plaintiff  to  pay  bim.  but  subsequently  refused  so 
to  do.    Held,  that  the   deatruoMon  of   Mie  eheok 
madaltlmposslblefor  plaintiff  to  present  It  for 
payment,  that  defendant  waa  bound  by  hia  aub- 
•aqnent  promise  to  pay  It.  and,  bavlnr  Buffered  no 
lOBfrom  tbe  omission  to  preeeot  It,  he  was  liable. 
In  Morriaon  t.  HoCartney.   W    Mo.  M,   A,  on 

UK  V.  S.  U.  S.,  Book  41.  S 


leflMhday  of  March.  1801  (some  time  durlna 
rnlngi.  by  ttae  order  of  the  Oomplroller  of 
...     „  .    .  „.  B  Kevsloj 


October  S.18ST,  drew  a  cheoh  on  B,  a  banker,  bi 
favor  of  C,  wbo  on  the  aame  day  transferred  the 
same  for  value  to  D.  On  Octobers^  aboutlp.  m., 
tbebanktng  bouse  of  B  suspended  payment.  On 
October  e  A,  wbo  had  previously  lustltuted  sultabr 
attachment  aaialnst  B  to  recover  tbe  amount  of 
bis  deposits,  compromised  the  same  and  received 
his  deposits.  The  check  was  not  presented  until 
January  £V.  ItUtt,  when  payment  was  refused.  The 
check  was  then  duly  protested  and  notice  given. 
Held,  In  a  suit  by  D,  tbe  taoldpr.  against tbedrawer, 
tbat  the  latter  was  not  dtsoharged  by  the  delay. 

A  verbal  agreement  between  tbe  payee  and  tb« 
dnwerofa  check,  oontemporaneous  with  its  ex- 
■  eoutlon  and  delivery,  tbat  the  former  will  not  pr*- 
tbedrawee  for  payment  until  aoertain 
time,  la  aaufftdenteicuse  foradelay  InpreaenClnff 
It  until  (he  time  specified.  Pollard  t.  Bowcn,  IT 
Ind.  tat;  Barclay  v.  Weaver.  IB  Fa.  SW.  ST  Am.  Uea 


ani. 

The  ne<«ss1Cy  for  presentment  may  be  waKed  bF 
the  representations  and  oonduot  of  the- drawer. 
Woodruff  v.  Plant.  (1  Conn.  8U;  Compton  T.  Oil- 
man, 10  W.  Ta.gU,  810.41  Am.  Hep.  V*. 

t  8sr 
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Oct.  Tbbm, 


ular    fund,  nnd  is  inteoded   to  operate  as  a 

S resent  and  irrev(»cable  transfer,  it  matters  not 
ow  it  may  be  expressed. 

Christinas  v.  Gaines  ("C/ins' mas  v.  RusselV), 
81  U.  S.  U  Wall.  69.  84  (20:  762.  764). 

It  is  not  essential  tbat  tbe  contract  should  be 
reduced  to  writiEfsr,  as  an  rral  order  or  agree- 
ment is  as  effectual  as  a  technical  deed  of  con- 
veyance under  seal. 

Gurnell  v.  Gardiner,  9  Jur.  N.  8.  1220. 

A  check  or  draft  drawn  in  tbe  ordinary 
course  of  business  is  not,  of  itself,  an  equitable 
assignment  of  tbe  fund,  or  any  part  thereof, 
in  tbe  bands  of  tbe  drawee. 

National  Bank  of  the  Republic  v.  Millard, 
77  U.  S.  10  Wall.  ir)2(19:897);  Laclede  Bankv, 
SchuUr,  120  U.  S.  511(30:  704);  Florence  Min, 
Co  V.  Brown,  124  U.  8.  385  (31:  424). 

Tbe  distinction  is  clearly  stated  by  Lord 
Hardwicke  in  Roto  v.  Dawson,  1  Ves.  8r.  331, 
where  the  draft  was  drawn  upon  a  fund  due  to 
the  drawer  out  of  the  exchequer,  which  was  de- 
posited with  an  officer  from  whom  the  fund 
was  payable.  This  was  held  to  be  an  assign 
roent  for  a  valuable  consideration,  good  as 
against  assignees  in  bankruptcy. 

Tbe  right  of  the  drawee  to  avoid  responsibil- 
ity to  those  with  whom  be  was  in  no  privity, 
until  acceptance,  is  an  important  factor  in  the 


development  of  the  law,  and  especially  in  the 
case  of  banks,  where  it  is  unreasonable  tbat 
they  should  be  subject  to  action  at  toe  salt  of 
any  checkholder. 

MandeviOe  v.  Welc/t,  18  U.  8.  6  Wheat  277. 
286  (5:  87,  00). 

Here  tbe  action  is  virtually  between  the* 
original  parties.  The  receiver  is  the  mere  rep> 
resentative  of  the  Keystone  Bank,  and  has  no 
better  or  higher  equity  than  his  own  to  assert. 

Natiohal  Bank  v.  Kennedy,  84  U.  8.  IT 
Wall.  19  (21:  654);  Price  v.  Ablwtt,  17  Fed. 
Rep.  506. 

In  tbe  case  of  a  check,  indeed.  Chancellor 
Kent  was  of  opinion  that  it  was  slu  absolute  ap- 
propriation of  so  much  money  in  the  hands  of 
tbe  banker  to  the  holder  of  the  check,  and 
there  it  ought  to  remain  until  called  for. 

8  Kent,  Com.  7th  ed.  104,  note,  cited  ick 
Sharswood's  notes  to  Byles  on  Bills,  p.  14. 

And  such  will  be  the  effect  when  the  check 
is  so  worded  as  to  leave  no  doubt  of  tbe  drawer'^, 
intention  to  transfer  the  entire  deposit  specific- 
ally to  the  ^ayee. 

Kingman  v.  Perkins,  105  Mass.  111. 

So  long  as  both  parties  are  solvent,  the  drafts 
are  regarded  as  only  commercial  instrument* 
drawn  and  accepted  on  the  credit  of  the  parties; 
but  the  diversion  of  the  consignment  would 


Whei*e  there  have  not  been  due  presentment  and 
Dotlce,  the  burden  of  proof  is  upon  the  holder  of 
the  check  to  show  that  the  drawer  has  suRtained  no 
injury.  Little  v.  Phoenix  Bnnk,  2  Hill,  425;  Stevens 
V.  Park,  73  111.  387;  Ford  v.  McCUmff,  5  W.  Va.  166; 
Planters'  Bank  v.  Merritt,  7  Heisk.  177,  193;  Syra- 
ouse,  B.  &  N.  Y.  U.  Co.  v.  Collins,  3  Lans.  29. 

As  between  the  holder  and  an  Indorser,  it  seen^ 
tbat  an  unreasonable  delay  in  presentment  will  dis- 
charge an  indorser,  even  thouiph  he  does  not  appear 
to  have  suflTcred  any  injury  thereby.  Mohawk 
Bank  v.  Broderiok,  10  Wend.  304.  13  Wend.  133,  27 
Am.  Dec.  192;  Morse,  Bk^r.  286;  Gouirh  v.  Staats.  13 
Wend.  5i9;  Muiray  v.  Judab,  6  Cow.  484;  Veazie 
Bank  v.  Winn,  40  Me.  60. 

In  Mohawk  Bank  v.  Broderick,  10  Wend.  304,  a 
check  was  received  in  Schenectady  on  January  14, 
drawn  on  a  bank  in  Albany,  a  distance  of  16  miles 
from  the  former  place,, there  beinflr  a  daily  mail  t)c- 
tween  the  places,  and  was  not  presented  until  Feb- 
ruary 6.  Tbjs  check  would  not  have  been  paid  had 
it  been  duly  presented,  as  the  drawer's  account  was 
overdrawn.  Held,  tbat  the  holder  had  been  guilty 
of  laches,  and  that  the  indorser  was  discharged. 

In  Massachusetts,  however,  the  indorser  is  only 
entitled  to  have  such  presentment  and  notice  as 
will  save  him  from  loss.  Small  v.  Franklin  Min. 
Co.  99  Mass.  277;  Emery  v.  Hobson,  62  Me.  578, 19  Am. 
Kep.  513. 

It  is  sufficient  presentment  and  demand  to  send 
the  check  by  mail  to  tbe  bank  on  which  it  is  drawn. 
Hare  v.  Henty,  10  C.  B.  N.  8. 65;  Bailey  v.  Boden- 
ham,  16  C.  B.  N.  8.  288;  Morse,  Bkg.  281;  Indig  v. 
National  City  Bank,  80  N.  Y.  101. 

Where  a  bank  receives  on  deposit  a  check  on 
another  bank,  and  forwards  it  to  the  drawee  bank 
for  ooilectlou,  it  will  be  liable  to  the  depositor  for 
resulting  loss.  The  drawee  bank  is  not  a  suitable 
agent  for  collection.  Goodman  v.  Merchants'  Nat. 
Bank,  14  W.  N.  C.  631, 16  W.  N.  C.  613,  109  Pa.  422, 
66  Am.  Rep.  728;  Drovers'  Nat  Bank  v.  Anglo- 
American  Packing  k  P.  Co.  117  111.  100,  67  Am.  Rep. 
D66. 

Upoif  presentation,  tbe  drawee  has  a  reasonable 
time  to  inspect  his  accounts  and  ascertain  whether 
he  is  in  funds  to  meet  the  demand.    Overman  v. 
Hoboken  dij  Bank,  32  N.  J.  L.  666. 

86S 


And  it  has  been  said  that  such  reasonable  time  l» 
the  space  of  twenty- four  hours.   Bellasis  v.  Hester^ 

1  Ld.  Kaym.  280;  Northumberland  Bank  v.  Mc- 
Michael,  106  Pa.  460,  51  Am.  Kep.  529;  Boyd  v.  Em- 
merson,  2  Ad.  k  El.  184. 

If  the  t)ank  credits  a  depositor  with  a  check 
drawn  on  itself,  it  becomes  liable  to  him  for  the- 
amount  thereof.  Oddie  v.  National  City  Bank,  i&- 
N.Y.735,  6Am.  Kep.  160. 

But  merely  entering  a  credit  for  the  amount  in 
the  passbook  will  not  render  the  bank  liable.  Nat- 
ional Gold  Bank  ft  T.  Co.  v.  McDonald,  61  GaL  6i» 
21  Am.  Kep.  697. 

Checks  are  not  payable  in  the  onler  of  priority 
in  which  they  are  given,  but  in  the  order  of  their 
presentation  for  payment.  The  rule  is  **flr8t  conBe» 
first  served."  Bullard  v.  Randall,  1  Gray,  60S,  61 
Am.  Deo.  438;  Laclede  Bank  v.  Scbuler,  120  U.  S.  Ui 
(30:  704). 

A  check  does  not  bind  the  fund  in  the  bands  of 
the  bank  until  it  has  notice  of  the  check  by  presen- 
tation for  payment  or  otherwise.  Laclede  Baok  t» 
Schuler,  120  U.  8.  611  (30: 704),  Kev*g  27  Fed.  He|». 
424. 

The  bank  is  not  obliged  to  make  part  payment.  If 
the  funds  of  the  drawer  in  its  possession  are  not 
sufficient  to  pay  his  check  in  full.  Dana  v.  Third 
Nat.  Bank,  13  Allen,  445,  90  Am.  Dec.  216;  Coatea  ▼,. 
Preston,  105  111.  470,  473. 

Where  a  creditor  takes  a  check  for  a  debt,  tbe 
presumption  is  that  it  is  only  to  be  regarded  aspay« 
ment  if  cashed.  People  v.  Baker,  20  Wend.  6QS; 
Smith  V.  Miller,  43  N.  Y.  171, 3  Am.  Rep.  690;  Smali 
V.  Franklin  Min.  Co.  99  Mass.  277:  Taylor  v.  Wilson* 
11  Met  44,  45 Am.  Dec.  180;  Heartt  v.  Rhodes,  66  HL 
351;  Blair  v.  Wilson,  28  Oratt.  165;  Marrett  v. 
Brackett,  60  Me.  627. 

A  check  may  be  either  antedated  or  postdated* 
An  antedated  check  is  payable  immediately.  A 
postdated  check,  or  one  which  bears  a  date  subse- 
quent  to  that  of  its  actual  issue,  is  payable  on  or  at. 
any  time  4fter  the  day  of  Its  date.  Mohawk  Bank 
v.  Broderick,  10  Wend.  304,  13  Wend.  liJ,  JST:  Anu 
Dec.  192;  Harker  v.  Anderson,  21  Wend.  372;  Godin 
v.  Bank  of  Commonwealth,  6  Duer,  76;  it*  Brown*. 

2  Story,  502;  Morse,  Bkg.  2d  ed.  872. 

The  certification  of  a  check  by  a  bank  is  equlva> 

166  U.S. 
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Fourth  Stbkxt  Nat.  Bank  v.  Tardlbt. 


iramnt  the  drawee  in  refusing  to  accept 
(National  Bank  of  Commerce  v.  iiercJiants 
Jfat,  Bank.  91  U.  S.  92  (23:  208);  Mason  ▼. 
Evnt,  1  Dougl.  287);  and,  on  the  other  band, 
the  refusal  to  accept  the  draft  would  deprive 
the  drawee  of  the  right  to  appropriate  the  con- 
slgoment,  while  in  the  case  of  baol^ruptcy  or 
insolvencj  of  both  drawer  and  drawee,  the  bill 
holders  could  follow  Bpecifically  the  consign- 
ments made  for  the  protection  of  the  original 
parties  to  the  bills. 

Et  parte  Waring^  19  Ves.  Jr.  845;  Powles  v. 
Eargreavee.  8  DeG.  M.  &  G.  430:  Netmilh  v. 
Drum,  8  Watts  &  S.  9,  48  Am.  Dec.  260. 

An  equitable  assignment  of  the  fund  may  be 
made  by  means  of  a  bill  of  exchange. 

Oerman  Sav.  Inst.  v.  Adae,  8  Fed.  Rep.  106. 

In  First  Nat.  Bank  v.  Coatfs,  3  McCrarv,  9, 
Mr.  Justice  Miller,  on  the  circuit,  sustained  the 
rights  of  checkholders  as  against  an  assignee 
for  the  benefit  of  creditors,  holdiog  the  checks 
to  be  an  appropriation  and  assignment  pro  tanto 
of  the  funds  upon  which  they  were  drawn. 

To  the  same  effect  are  Gardner  v.  National 
City  Bank.  89  Ohio  St.  600;  Curtis  v.  Auber,  1 
Jac.  &  W.  525:  Penjiock  ▼.  Coe,  64  U.  8.  23 
How.  117  (16:  486);  Eolroyd  v.  Marshall,  10 
H.  L.  Cas.  208. 


Mr.  Silas  W.  Pettit,  for  appellee: 

The  paper  given  by  the  Keystone  to  the 
Fourth  Street  Bank  was  a  check  in  ordinary 
form  on  the  Tradesmen's  Bank  for  $25,00(1, 
and  was  represented  by  Marsh  to  be  drawn 
against  the  balances  which  he  alleged  the  Key- 
stone had  with  the  Tradesmen's  Bank  upon  a 
deposit  account  such  as  banks  usually  keep 
between  themselves.  Under  the  banking  act, 
Philadelphia  national  banks  can  count  as  part 
of  their  reserve,  against  the  amount  of  their 
notes  in  circulation  and  deposits,  the  amounts 
they  have  to  their  credit  with  New  York  na- 
tional banks. 

U.  8.  Rev.  Slat.  §§  6191,  5195. 

The  check  in  question  is  the  same  as  any 
check  drawn  by  any  depositor  upon  a  bank  in 
which  he  has  a  deposit  account. 

Although  many  respectable  authorities,  snch 
as  Chancellor  Kent,  Mr.  Byles,  and  Mr.  Morse, 
have  held  that  the  holder  of  a  check  drawn 
against  sufficient  funds  has  a  right  of  action 
against  the  drawee,  the  weight  of  authority  !• 
the  other  way. 

The  most  numerous  body  of  decisions  sus- 
tains the  view  that  the  check  is  neither  a  legal 
nor  an  equitable  assignment  as  between 
drawer  and   payee,   nor  a  sufficient  founda- 


lent  to  an  acceptance  of  a  bill  for  that  amount, 
and  binds  the  bank  to  hold  sufBcient  funds  of  the 
drawer  to  meet  the  check.  Barnes  v.  Ontario 
Bank,  19  N.  T.  159;  Meads  v.  Merchants*  Bank,  25 
N.  T.  146,  82  Am.  Dee.  331;  Claflln  v.  Farmers'  ft  C 
Bank,  25  N.  Y. .  297;  Nolan  v.  Bank  of  New  Tork 
Nat  Bkff.  Aaso.  67  Barb.  83;  Merchanta'  Nat.  Bank 
V.  State  Nat.  Bank,  77  U.  S.  10  Wall.  604.  648  (19: 
1006,  1010);  Simpson  v.  Pacifle  Mut.  L.  Ins.  Co.  44 
Cal.  139;  Helwetre  v.  Hibernia  Nat.  Bank,  28  La. 
Ann.  520;  Stevens  v.  Corn  Ezch.  Bank,  3  Hun,  151; 
Willets  V.  PhcenizBank.  2  Duer.  121,129;  Farmers' 
ft  M.  Bank  v.  Butchers'  ft  D.  Bank,  16  N.  T.  125, 
69  Am.  Dec.  678;  Rounds  v.  Smith.  42  111.  245. 

A  certificate  that  a  check  is  "irood"  operates  as  an 
engairement  of  toe  bank  to  pay  the  debt  as  its  own. 
Meads  v.  Merchants'  Bank,  25  N.  Y.  143, 82  Am.  Dec. 
881:  Bickford  v.  First  Nat.  Bank,  42  111.  288,  80  Am. 
Dec.  436. 

By  certifying  a  check  the  bank  becomes  the  priu- 
dpai  debtor,  and  the  drawer  is  discharged.  An- 
drews v.  German  Nat.  Bank,  9  Hei8k.217,  24  Am. 
Rep.  800;  Bssex  County  Nat.  Bank  v.  Bank  of  Mont- 
real. 7  Biss.  193 ;  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
850, 11  Am.  Rep.  708;  Freund  v.  Importers*  ft  T.  Nat. 
Bank,  12  Hun,  537;  First  Nat  Bank  v.  Whitman,  94 
U.  S.  843,  845(24:  229.  231). 

The  bank  is  bound  to  know  the  signature  of  its 
depositor;  and  if  it  pays  out  money  on  a  forged 
check  it  cannot  charge  the  depositor  with  the 
amount,  but,  as  against  him,  must  bear  the  loss  it- 
self. Price  V.  Neaie,  8  Burr,  1355;  Bass  v.  Clive,  4 
Maule  ft  S.  13;  Smith  v.  Mercer.  6  Taunt.  76;  Bank  of 
Commerce  v.  Union  Bank,  8  N.  Y.  280;  Laborde  v. 
Planters'  Consol.  Asso.  4  Rob.  (La.)  190,  89  Am.  Dea 
617;  Weisser  V.  Denison,  10  N.  Y.  68,61  Am.  Dec.  781; 
National  Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y. 
77,  7  Am.  Rep.  810;  Frank  v.  Chemical  Nat.  Bank,  84 
N.  Y.  200,  38  Am.  Rep.  SOL 

The  wrongful  dishonor  by  the  bank  of  its  deposit- 
or's check  is  a  breach  of  duty,  and  entitles  him  to 
tnrlng  an  action  against  the  bank  for  damages.  Say- 
lor  V.  Bushong,  100  Pa.  28, 45  Am.  Rep.  363;  National 
Mahaiwe  Bank  v.  Peck,  127  Mass.  296,  84  Am.  Rep. 
868;  Fogarties  v.  State  Bank,  12  Rich.  L.  618,  78  Am. 
Dec  468;  VleU  v.  Union  Nat.  Bank.  101  N.  Y.  663, 
M  Am.  Rep. 743;  atiaens'  Nat.  Bank  v.  Importers' 
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ft  T.  Nat.  Bank,  44  Hun,  386;  Rolin  v.  Stewart,  14 
C.  B.  595;  Marzetti  v.  Williams,  1  Barn,  ft  Ad.  416. 

Whether  the  checkholder  may  sue  the  bank  upon 
its  refusal  to  pay  the  check,  although  holding  suffi- 
cient funds  of  the  drawer,  is  a  question  upon  which 
there  is  a  conflict  of  authority. 

Many  authorities  hold  that  there  Is  no  right  of 
action  in  such  case,  because  there  is  no  privity  of 
contract  between  the  checkholder  and  the  bank  un- 
til the  check  is  presented  and  accepted.  National 
Bank  of  the  Republic  v.  Millard.  77  U.  S.  10  Wall.  168 
(19:  897);  First  Nat.  Bank  v.  Whitman,  94  U.  S.  848 
(24: 229);  Seventh  Nat.  Bank  v.  Cook,  78  Pa.  488,  18 
Am.  Rep.  751;  Say  lor  v.  Bushong,  100  Pa.  28,  46  Am. 
Kep.  a'i8;  Chapman  v.  White,  6  N.  Y.  412,  57  Am. 
Deo.  464;  £tna  Nat^  Bank  v.  Fourth  Nat  Bank,  46 
N.  Y.  82,  7  Am.  Rep.  814;  Duncan  v.  Berlin,  60  N.  Y. 
151;  Carr  v.  National  Security  Bank.  107  Mass.  45^ 
9  Am.  Rep.  6;  Creveiing  v.  Bloomsbury  Nat.  Bank, 
46  N.  J.  L.  255, 60  Am.  Rep.  417;  National  Commer- 
cial Bank  v.  Miller,  77  Ala.  168,  54  Am.  Rep.  50;  CMe 
V.  Henderson,  23  La.  Ann.  40.  8  Am.  Rep.  600;  Nat- 
ional Bank  v.  Second  Nat.  Bank,  69  Ind.  479, 85  ^ni; 
Rep.  236;  Oriffln  v.  Kemp,  46  Ind.  172;  Planters 
Bank  v.  Merritt,  7  Heisk.  177;  Planters'  Bank  v. 
Keesee,  7  Heisk.  200;  Colorado  Nat.  Bank  v.  Boett- 
cher,  5  Colo.  185,  40  Am.  Rep.  142;  Mayer  v.  Chatta- 
hoochee Nat.  Bank,  51  Oa.  826;  Bush  v.  Foots,  66 
Miss.  5,38  Am.  Rep.  810;  Merchants'  Nat.  Bank  v. 
Coates,  79  Mo.  168;  Dickinson  v.  Coates.  79  Mo.  2S1, 48 
Am.  Rep.  228;  Coates  v.  Doran,  83  Mo.  837;  Hopkln- 
sou  y.  Foster,  L.  R.  19  Eq.  74;  Wharton  v.  Walkert 
4  Bam.  ft  C.  163;  Warwick  v.  Rogers,  6  Man.  ft  O. 
874. 

Other  cases  assert  a  contrary  doctrine  upon  thm 
ground  of  an  Implied  promise  by  the  bank  to  tha 
checkholder,  arising  from  the  well-known  usages 
of  the  banking  business,  and  that  the  checkholder 
may  sue  the  bank  for  improperly  dishonoring 
the  check.  Munn  v.  Burch,  26  III.  85;  Brown  v. 
Leckie,  43  111.  497,  Fourth  Nat  Bank  v.  City  Nat 
Bank,  68  111.  808;  Union  Nat  Bank  v.  Oceana  County 
Bank,  80  111.  212.  22  Am.  Rep.  185;  Ridgely  Nat.  Bank 
v.  Patton,  109  111.  479, 485;  National  Bank  of  America 
V.  Indiana  Bkg.  Co.  114  111.  483;  RoberU  v.  Corbin,26 
Iowa,  315,  96  Am.  Deo.  146;  Fogarties  v.  State  Bank, 
12  Rich.  L.  518, 78  Am.  Dec  466. 
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lion   for  any  aclion  by  a    holder  against  the 
bank. 

Morse,  Banks  &  Banking,  §  498;  Naf tonal 
Bank  of  the  R-pvblic  v.  Millard,  77  U.  S.  10 
Wall.    152-157  (19:  897-900). 

A  check  upon  the  bank  in  the  usual  fnmi, 
not  accepted  or  certified  by  its  cashier  to  be 
good,  does  not  constitute  a  transfer  of  any 
money  to  the  credit  of  the  holder.  It  is  simply 
ED  order  which  may  be  countermanded  and 
payment  forbidden  by  the  drawer  at  any  time 
before  it  is  actually  cashed.  It  creates  no  lien 
on  the  money,  which  the  holder  can  enforce 
against  the  bank.  It  does  not  of  itself  operate 
as  an  equitable  assignment. 

Florence  Min,  Go,  v.  Brown,  124  U.  8.  885 
(81:  424);if'>pA:*/iW7i  V.  For$ter,  L.  R.  19  Eq. 
74:  First  Nat.  Bank  r.  Whitman,  94  U.  8.  348 
(24:  229);  Laclede  Bank  v.  SehvUr,  120  U.  8. 
511,  514  (30:  70 ».  706);  8t.  Louis  <&  8.  F  R 
Co,  ▼.  Johnston,  133  U.  8.  566-574(38: 683-6S6); 
Dana  t.  Third  Nat.  Bank,  18  Allen,  446-44H. 
90  Am.  Dec.  216. 

This  case  arises  between  a  PennsylvAnia  and 
a  New  York  bank,  and  the  rule  of  this  court 
has  been  fully  adopted  by  the  courts  of  both 
those  states. 

JSaylar  v.  BushoUg,  100  Pa.  28,  45  Am.  Rep. 
858:  First  Nat.  Bank  v.  Michael,  106  Pa.  460; 
JEtna  Nat.  Bank  y.  Fourth  Nat,  Bank,  46  N. 
Y.  82,  7  Am.  Rep.  314:  People  v.  Merchants  d: 
M.  Bank,  78  N.  Y.  269,  84  Am.  Rep.  582; 
Risley  v.  Phctnix  Bank,  88  N.  Y.  818,  88  Am. 
Rep.  421. 

In  many  of  the  states  the  rule  is  that  the 
giving  of  a  check  does  in  law  operate  as  an 
equitable  assignment  pro  tanto  of  the  fund 
against  which  itisdrawn.  This  is(or formerly 
was)  the  law  in  Missouri;  and  the  cases  of 
checks  on  banks  cited  by  appellant  arc  not  in 
X>oint  here  because  governed  by  the  law  then 
prevailing  in  that  forum. 

First  Nat.  Bank  v.  Goates,  8  McCrarr,  9. 
contains  nothing  but  the  enforcement  of  the 
Missouri  rule  in  this  particular,  while  in  Oer- 
man  Sav.  Inst,  v.  Adae,  8  Fed.  Rep.  108,  the 
fund  which  was  the  subject  of  the  interpleader 
did  in  fact  belong  to,  the  checkholder  before 
the  check  was  given  ^im. 

^ven  in  those  states  in  which  the  Missouri 
rule  is  adopted  it  is  not  considered  to  apply 
where  there  ia  oo  fund  aufBcient  to  pay  the 
check. 

Morse,  Banks  &  Banking,  §  446;  Coata  ▼. 
Preston,  105  111.  470. 

It  has  been  thoroughly  established  by  this 
court  and  in  the  courts  of  many  of  the  United 
States,  that  where  the  depositor  is  a  bank  or 
banker  a  check  or  bill  of  exchange  drawn  on  it 
or  him  is  not  an  equirable  assignment  in  favor 
of  the  payee  of  the  check. 

A  check  drawn  generally  Is  not  considered 
to  be  drawn  on  a  particular  fund,  and,  except 
in  those  states  in  which  it  is  considered  to  bean 
equitable  assignment  of  the  amount  mentioned 
thereid,  the  legal  right  of  the  drawer  of  the 
check' to  countermand  it  and  forbid  its  pay- 
ment, or  to  forestall  it  by  drawing  other  checks 
and  having  them  presented,  is  well  established; 
and  it  is  confideatlv  believed  that  in  no  case  has 
a  holder  of  a  check  been  permitted  to  recover, 
either  at  law  or  in  equity,  against  the  drawee, 
except  in  those  states  in  which  he  has  a  right 
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of  action  against  the  drawee  upon  the  check 
itself,  irrespective  of  any  other  circumstance. 

On  the  one  hand,  it  is  held  that  where  the 
check  is  drawn  against  funds  in  a  bank,  of 
course  that  particular  fund  is  the  fund  desig- 
nated in  the  check,  and  that  the  holder  of  the 
fund  i^  under  an  implied  promise,  arising  from 
the  well  known  usage  of  the  business,  to  paj 
•the  check  upon  demand;  that  the  banker 
when  he  receives  the  deposit  agrees  with  the 
depositor  to  pay  it  out  on  the  presentation  of 
his  checks  in  such  sums  as  those  checks  may 
call  for,  and  to  the  person  -esenting  them, 
and  a^rrees  with  the  whole  wo>  J  that  the  owner 
of  such  check  shall,  upon  presentation,  thereby 
become  the  owner  and  entitled  to  receive  the 
amount  called  for  by  the  check,  provided  the 
drawer  shall  have  funds  on  deposit  to  meet  it; 
and  that  there  thus  arises  a  privity  of  contract 
upon  which  the  holder  of  the  check  may  at 
once  sue  the  banker  in  case  it  ia  dishonored. 
On  the  other  hand,  however,  it  is  held  tha( 
there  is  no  privity  of  contract  between  the 
banker  and  holder  of  the  check  when  it  is  given; 
that,  obviously,  the  check  is  given  and  ac- 
cepted on  the  credit  of  the  drawer  alone,  and 
not  on  that  of  the  drawee,  and  that  the  payee 
or  owner  of  the  check  has  no  rights  against  the 
bank  holding  the  deposit  until  presentment  and 
acceptance,  and  that  otherwise  great  inconven- 
ience would  arise  in  the  conduct  of  the  bual> 
ness  of  banking. 

Except  for  the  inconveniences,  the  first  rule 
would  seem  to  be  the  logical  one,  and  has  in 
fact  been  frequently  applied  by  all  the  courts 
where  a  check,  or  an  order  equivalent  thereto, 
is  given  upon  an  agent  or  consignee  or  other 
depository  of  money  or  property  belonging  to 
him  who  gives  the  check  or  other  order  to  piry^ 
transfer,  or  deliver  the  moriey.or  property  <m- 
si^nated  therein,  as  the  cases  cited  by  the  ap> 
pellant  abundantly  establish.  The  difflcultj 
of  the  appellants  is  not  from  the  want  of  an- 
alogy between  the  cases  they  cite  and  the  ap- 
peal they  prosecute  here,  but  arises  because  of 
the  rule  already  referred  to,  now  thoroughly 
established  as  law  by  the  decisions  of  this  coiiit 
and  adopted  by  most  of  the  states  in  accord- 
ance with  those  decisions.  Whatever  may  bs 
the  rule  governing  equitable  assignments  of 
money  or  property  in  general,  it  is  now  held 
that  a  check  on  a  banker  is  not  an  assignment 
of  the  fund  on  which  it  is  drawn. 

There  was  not  in  this  case  any  spec!  .1  circnm- 
stance  which  would  take  it  out  of  the  general 
rule. 

The  representation  by  Marsh  that  the  check 
was  drawn  against  funds  was  only  the  verbal 
expression  of  that  which  is  necessarily  implied 
by  the  giving  of  the  cbeck  itself,  an  implica- 
tion so  strong  that  it  has  been  held  that  the 
drawer  of  a  cbeck  drawn  on  a  bank  where  lit 
has  no  funds  is  liable  criminally  for  a  false  pre- 
tense; and  the  cases  are  numerous  where  the 
vendor  of  merchandise  has  been  permitted  to 
rescind  the  sale  on  the  ground  of  fraud  when 
he  has  made  delivery  upon  the  faith  of  a  check 
drawn  against  a  bank  in  which  the  drawer  had 
not  sufficient  funds  to  meet  it 

Nor  does  the  fact  that  the  check  was  entered 
by  the  Keystone  Bank  in  its  account  against 
the  Tradesmen's  Bank  affect  the  oueailon. 
Sach  entry  would  almost  certainly  be  found  im 
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every  caae  where  a  check  is  drawn;  and  in  do 
case  could  it  have  less  weight  than  in  the  one 
under  consideration,  because  in  this  case  the 
bank  did  not,  as  a  matter  of  fact,  have  the  bal- 
ance in  the  Tradesmen's  Bank  which  its  books 
pretended  it  had«  and  such  check  was  in  fact 
AD  overdraft  when  made. 

Although  it  is  true  that  Marsh  may  have 
supposed  or  expected  that  certain  funds  which 
be  had  remitted  or  intended  to  remit  would 
Arrive  in  time  to  meet  the  check  given  the 
Fourth  Street  Bank,  yet,  nevertheless,  as  suffi- 
ciently appears  from  the  case  stated,  such 
funds  as  were  remitted  were  not  accepted  as 
cash  by  the  Tradesmen's  Bank. 

The  fact  that  the  Fourth  Street  Bank  gave 
▼alue  for  the  check,  and  that  the  check  was 
fraudulently  drawn,  ought  not  to  alter  the 
case. 

The  question  is  not  whether  the  Keystone 
Bank  owes  the  Fourth  Street  Bank  the  $25.- 
000,  for  that  is  conceded;  but  the  question  is 
whether  the  giving  of  the  check  conferred  upon 
the  Fourth  Street  Bank  any  title  to  the  sum 
then  or  thereafter  to  its  credit  with  the  Trades- 
men's Bank,  and  whether  by  virtue  of  this  title 
it  can  follow  that  fund  in  the  habds  of  the  re- 
ceiver. No  such  title  was  conferred,  either 
generally  or  by  reason  of  the  representation, 
or  by  reason  of  the  entry  of  it  in  the  books  of 
the  Keystone  Bank;  and  there  is  certainly  noth- 
ing in  the  fraud  of  Marsh  which  would  alter 
the  rule. 

A  general  fraud  does  not  ^vethe  person  de- 
frauded a  lien  on  a  particular  fund.  The 
fraudulent  giving  of  the  check  on  the  Park 
Bank  has  no  more  relation  to  the  funds  of  the 
bank  now  in  the  hands  of  the  receiver  than 
any  other  part  of  the  fraudulent  conduct  of  the 
absconding  officers. 

Oititens'  Nat.  Bank  ▼.  Dawd,  85  Fed.  Bep. 
840<842. 

The  point  that  the  receiver  has  no  rights 
other  than  those  of  the  Keystone  Bank  does 
not  affect  the  question  here. 

By  U.  8.  Rev.  Stat,  g  5242,  all  transfers  by 
a  national  bank  of  deposit  to  its  credit,  for  its 
use  '*or  for  the  use  of  any  of  its  shareholders 
or  creditors;  and  all  payments  of  money  Ao 
them,  either  made  after  the  commission  of  an 
act  of  insolvencv  or  in  contemplation  thereof,'" 
are  declared  to  be  utterly  null  and  void.  The 
Kevstone  Baolr  was  closed  on  March  1^,  1891, 
and  thereafter  any  payment  on  a  check  theos- 
tofore  drawn  by  ft  was  prohibited  by  law,  and 
the  receiver,  representing  all  its  cfeditors,  is 
entitled  to  all  sums  on  deposit  to  its  credit  at 
the  time  the  bank  was  closed,  for  equal  dis- 
tributidn  among  them. 

In  other   cases  of  insolvency  the  everyday 

Sractice  is  for  the  assignee  to  take  over  all  the 
ank  Imlances  of  the  assignor  in  preference  to 
the  holders  of  un presented  checks,  who  come 
in  only  for  their  dividend  thereon  out  of  the 
general  fund.  And  that  this  is  the  usual  prac- 
tice is  again  shown  by  the  numerous  cases  in 
which  the  right  of  stoppage  in  transitu  has 
been  exercised  bv  the  holders  of  such  checks 
upon  the  ground  of  the  failure  of  the  consid- 
eration for  which  they  had  sold  their  merdian- 
di^. 

The  assignment  of  an  insolvent  debtor  for 
the  equal  benefit  of  all  his  creditors,  of  all  his 
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property,  confers  on  those  creditors  an  equity 
equal  to  that  of  the  holder  of  an  unpaid  check 
upon  his  banker. 

Laclede  Bank  v.  Schuler,  120  U.  8.  511-615 
(80:704 -7'>v. 

When  a  customer  deposits  a  check  on  another 
bank  without  any  special  contract,  the  prop- 
erty remains  in  him,  and  the  bank  is  his 
agent  until  it  has  notice  that  the  correspondent 
bank  has  received  the  money  and  credited  it. 

Morse,  Banks  <&  Banking,  §  586;  Balbaeh  v. 
Frelinghuysen,  15  Fed.  Rep.  Q>75:Beal  v.  &mier- 
tille,  50  Fed.  Rep.  649. 17  L.  R  A.  291 ;  St.  Loi/i$ 
d8.  F.  R.Co.  V.  Johnson,  138 U.  S.  575(33:686). 

It  is  impossible  to  designate  exactly  of  what 
the  check  can  be  considered  to  have  been  an 
assignment,  equitable  or  legal,  and  the  case 
presented  shows  no  "particular  fund"  to  have 
existed  at  all;  but  it  presents  the  ordinary  case 
of  a  check  drawn  on  a  bank  partly  on  funds 
on  deposit  and  partly  on  funds  to  be  deposited 
in  the  ordinary  course  of  business,  presented 
for  payment,  and  dishonored  because  the  funds 
to  be  sent  had  not  in  fact  been  received,  or  ac- 
cepted as  cash,  by  the  drawee:  and  in  respect 
to  such  a  case  it  cannot  be  said  that  the  check 
is  an  assigninent  of  anything,  or  is  other  than 
a  mere  oraer  to  pay,  subject  to  countermand 
by  the  assignment  or  insolvency  of  the  drawer. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

As  between  a  check  holder  and  the  bank 
upon  which  such  check  is  drawn,  it  is  settled 
that,  unless  the  check  be  accepted  by  the  bank, 
an  action  cannot  be  maintained  by  the  holder 
against  the  bank.  National  Hank  of  the  Re- 
puUie  V.  Millard,  77  U.  B.  10  Wall.  152  [19: 
8971;  First  Nat.  BankY.  Whitman,UXJ.  8.  84a 
[24:  2291. 

It  is  also  settled  that  a  check,  drawn  in  the 
ordinary  form  does  not,  as  between  the  maker 
and  payee,  constitute  an  equitable  assignment 
pro  tanto  of  an  indebtedness  owing  by  the 
bank  upon  which  the  check  has  been  drawn» 
and  that  the  *mere  giving  and  receipt  [644t 
of  the  check  do  not  entitle  the  holder  to  pri- 
ority over  general  creditors  in  a  fund  received 
from  such  bank  by  an  assignee  under  a  general 
assignment  made  by  the  debtor  for  the  oenefit 
of  his  creditors.  Florence  Min,  Co.  v.  Brown, 
124  U.S.  885  [81: 424]:  Ladede  Bank  v.SehuUr, 
120 U.S.  511  [80: 7041. 

That  the  owner  ofachoae  in  action  or  of 
property  in  the  custody  of  another  ma^  assigo 
a  part  of  such  rights,  and  that  an  assignment 
of  this  nature,  if  made,  will  be  enforced  in 
equity,  is  also  settled  docrine  of  this  court. 
Burke  v.  CTiild,  88  U.  S.  21  Wall.  441,  447  [22: 
623,  624];  Peugh  v.  P&rter,  112  U.  S.  787,  742 
[28: 859,  860],  For  recent  cases  maintaining 
this  prhiciple  and  referring  to  the  present  state 
of  the  law  on  the  subject  in  the  various  states, 
see  James  v.  Newton,  142  Mass.  866  [56  Am. 
Rep.  692];  National Exch.  BankY.  McLoon,19 
Me.  498;  and  Lanigan  v.  Bradley  d  C.  Co.  60 
N.  J.  Eq.  201. 

Whilst  an  equitable  assignment  or  lien  will 
not  arise  against  a  deposit  account  solely  by 
reason  of  a  check  drawn  against  the  same,  yet 
the  authorities  establish  that  if,  in  the  transac- 
tion connected  with  the  delivery  of  the  check 
it  was  the  understanding  and  agreement  of 
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the  parties  that  an  advance  about  to  be  made 
should  be  a  charge  on  and  be  satisfied  out  of 
a  specified  fund  a  court  of  equity  will  lend  its 
aid  to  carry  such  agreement  into  effect  as 
against  the  drawer  of  the  check,  mere  volun- 
teers, and  parties  charged  with  notice. 

This  is  but  an  application  of  the  general 
doctrine  of  equitable  assignments  or  liens  an- 
nounced by  this  court  in  Ketehum  v.  St  Louis, 
101  U.  8.  806  [25:9991,  where  it  was  held, 
citing  various  authorities  and  text-writers, 
that  "a  party  may,  by  agreement,  create  a 
charge  or  claim  in  the  nature  of  a  lien  on  real 
as  well  as  on  personal  property  whereof  he  is 
the  owner  or  in  possession,  which  a  court  of 
equity  will  enforce  against  him,  and  volunteers 
or  claimants  under  him  Mrith  notice  of  the 
agreement."  It  is  immaterial,  for  the  purposes 
o?  this  case,  to  draw  a  line  of  distinction  be- 
tween equitable  assignments  and  equitable 
liens  or  charges. 

In  Ruley  v.  Phcmix  Bank,  83  N.  Y.  818  [38 
Am.  Hep.  421],  two  countsof  a  complaint  were 
based  upon  a  cbeclc  drawn  upon  the  defendant 
645]  *bauk  by  a  depositor,  in  favor  of  plain- 
tiff, while  the  third  count  based  the  right  to 
recover  upon  an  alleged  oral  assigDment  of  a 
part  of  an  indebtedness  owing  by  the  bank  to 
such  depositor,  to  the  amount  of  the  check. 
The  check  in  question  was  drawn  May  20, 1861, 
by  a  bank  in  South  Carolina  upon  a  bank  in 
New  York.  The  trial  court  ruled  that  the 
plaintiff  was  not  entitled  to  recover  upon  the 
causes  of  action  founded  upon  the  check  and 
the  verbal  promise  of  payment,  but  that  plain- 
tiff was  entitled  to  recover  upon  the  third 
cause  of  action  if  the  jury  should  find  the  facts 
to  be  as  therein  averred.  A  judgment  upon  a 
verdict  in  favor  of  plaintiff  was  affirmed,  it 
being  held  (p.  827),  to  quote  the  language  of 
the  court  of  appeals  in  the  subsequent  case  of 
Chates  v.  Fir%t  Nat.  Bank,  91  N.  Y.  26,  *Mn 
substance  that  when  in  addition  to  the  check 
there  was  an  oral  agreement  between  the 
drawer  and  payee,  by  which  the  former,  for  a 
valuable  consideration,  agreed  to  assign  so 
much  of  the  indebtedness  of  the  bank  to  him 
as  was  represented  by  the  check,  and  the  check 
was  given  to  enable  the  payee  to  collect  and  re- 
cover the  portion  of  the  debt  assigned,  the 
agreement  operated  as  an  assignment,  and  was 
sufficient  to  vest  in  the  payee  a  title  to  that  por- 
tion of  the  debt." 

In  the  Coates  Case,  the  Emporia  Bank  inter- 
pleaded in  an  action  brought  by  the  assignee 
in  insolvency  of  the  Mastin  Bank  against  Don- 
Dell,  Lawson,  &  Co.,  bankers  in  New  York 
city,  to  recover  a  balance  of  a  deposit  account 
kept  bv  the  Mastin  Bank  with  Donnell.  Law- 
son,  &  Co.  The  intervener,  the  Emporia 
Bank,  claimed  to  be  entitled  to  a  part  of  such 
balance  on  the  ground  of  an  assignment  thereof 
made  to  it  by  the  Mastin  Bank,  under  the  fol- 
lowing circumstances:  The  Mastin  Bank 
owed  the  Emporia  Bank,  and  was  requested 
by  the  latter  to  transfer  on  account  thereof 
funds  to  the  credit  of  the  Mastin  Bank  with 
Donnell.  Lawson,  &  Co.  The  Mastin  Bank 
replied  it  would  do  so,  and  at  once  charged  the 
Emporia  Bank,  and  credited  themselves  with 
$5,000,  and  on  the  same  day,  bv  letter,  in- 
formed the  Emporia  Bank  that  this  had  been 
done,  and  by  letter  also  notified  Donnell,  Law- 
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Fon,  &  Co.  to  credit  the  account  of  the  Emporia 
Bank  with  the  sum  named.  *The  Em-  [646 
poria  Bank  also  gave  the  Mastin  Bank  credit 
for  the  amount.  The  court  of  appeals  said 
(pp.  27.  28): 

"These  circumstances  in  the  conduct  of  both 
parties  establish  an  agreement,  the  effect  of 
which,  as  between  the  Mastin  Bank  and  the 
EmporiaBank,  was  to  estop  the  former  from  set- 
ting up  that  so  much  of  the  credit  to  which  they 
were  before  entitled  from  Donnell,  Lawson,  & 
Co.  did  not  belong  to  the  Emporia  Bank,  and 
the  Emporia  Bank  from  saying  that  so  much 
of  the  debt  before  due  from  the  Mastin  Bank 
to  it  had  not  been  extinguished.  AlUn  v.  Cul- 
ver, 3  Denio.  284-292.  Written  out,  the  con- 
tract indicated  by  the  bank  entries  and  the  cor- 
respondence is  one  of  alignment  of  so  much 
of  the  credit  or  funds  then  to  its  credit  with 
Donnell.  Lawson,  &  Co.  to  the  Emporia  Bank, 
and  a  discharge  of  a  debt  due  by  it  to  that 
bank.  The  whole  was  completed  the  moment 
the  letter  of  the  Mastin  Bank  to  the  Emporia 
Bank  was  placed  in  the  post  office.  Orates  v. 
American  A'xeh.  Bank,  17  N.  Y.  205;  Brogden 
V.  Metropolitan  R.  Co.  L.  R.  2  A  pp.  Cas.  666. 
692;  Harris's  Case,  L.  R  7  Ch.  App.  596; 
Barry  v.  Equitable  L.  Assur.  Soe,  69  N.  Y. 
587,  594;  Wayne  County  Sav.  Bank  v.  Law,  81 
N.  Y.  566,  87  Am.  Rep.  583.  ...  As  be- 
tween these  parties  the  credit  or  funds  had 
ceat>ed  to  be  the  property  of  the  Mastin  Bank. 
The  Emporia  Bank  was  no  longer  creditor, 
because  it  was  paid.  The  credit,  or  right  to 
call  upon  Donnell.  Lawson,  &  Co.  for  the  same 
amount,  was  the  means  of  payment." 

It  was  also  held  (p.  29),  upon  the  authority 
of  Heath  v.  Hall,  2  Rose,  271,  and  Burn  t. 
Carvalho,  4  Myl.  &  C.  690,  that,  as  righU  9f 
third  parties  were  not  involved,  it  was  imma- 
terial to  plaintiff's  right  to  recover  that  the 
Mastin  Bank  became  insolvent  and  made  a 
general  afsignment  for  the  benefit  of  its  credit- 
ors, of  which  Donnell,  Larson,  So  Co.  were 
notified  before  receipt  by  them  of  the  notice 
from  the  Mastin  Bank  to  credit  the  Emporia 
Back.  The  court  found  (p.  80)  that  the  entries 
made  by  the  Mastin  Bank  on  its  books 
showed  an  intention  on  the  part  of  tlie 
Mastin  Bank  to  transfer  to  the  Emporia  Bank 
a  specific  amount  of  the  deposit  with  Donnel). 
Lawson,  &  Co.,  and,  "taken  in  coonectioii 
with  the  letters  'between  thtf  parties,  [647 
and  the  order  and  letter  of  advice  sent  to  Doo- 
fiell,  Lawson,  &  Co.,  they  are  equivalent  to  an 
actual  transfer  of  credit  or  account,  and  to  an 
assignment  therefore,  at  least  in  equity,  of  the 
fund  in  the  hands  of  Donnell,  Lawson,  &  Co." 

In  Throop  Grain  Cleaner  Co.  v.  Smith,  110 
N.  Y.  83,  88.  it  was  again  held,  to  quote  from 
the  syllabus  in  the  case,  that  (p.  88),  "  while 
the  mere  delivery  to  a  third  person  of  a  check 
or  draft  drawn  by  a  creditor  upon  his  debtor 
^oes  not  effect  a  legal  transfer  of  the  debt, 
where  it  appears  that  the  intent  was  to  make 
such  a  transfer,  it  is  the  duty  of  the  court  to 
carry  out  the  intent."  The  court,  in  that  case, 
from  a  review  of  the  evidence,  deduced  there- 
from .  as  matter  of  law,  an  actual  transfer  of 
the  debt  owing  by  the  parties  upon  which  a 
check  or  draft  had  been  drawn. 

In  the  still  more  recent  case  of  Fint  Nak 
Bank  v.  Clark,  134  N.  Y.  868  [17  L.  R  A. 
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tJSOT,  the  doctrtne  of  Risley  v,  Phenix  Bank, 
83  ^.  Y.  818  [38  Am.  Rep.  421],  and  Throop 
Orain  Cleaner  Co.  v.  Smith,  supra,  was  ex- 
pressly approved,  p.  373.  The  controversy 
was  between  the  payee  of  a  check  and  a  private 
bftnker  upon  whom  it  bad  been  drawn,  the  de- 
fendant denying  having  been  at  any  lime  in- 
debted to  the  maker  of  the  check.  In  affirm- 
ing a  iudgm'ent  entered  upon  a  verdict  in  favor 
of  defendant,  the  court  of  appeals  held,  despite 
the  fact  that  a  check  had  been  given,  that  the 
trial  judge  properly  left  it  to  the  jury  to  deter- 
mine under  the  particular  circumstances 
whether  the  alleged  debt  bad  been  assigned  to 
the  plaintiff. 

In  First  Nat.  Bank  v.  DubtigveS.  W.  R.  Co, 
<62  Iowa,  878  [35  Am.  Hep.  2801.  the  supreme 
«ourt  of  Iowa  held  that  a  bill  of  exchange 
<irawn  upon  a  general  fund,  and  not  accepted 
by  the  drawee,  does  not  operate  as  an  assign- 
ment of  the  fund,  but  is  evidence  to  be  consid- 
•ered  with  other  circumstances  in  determining 
the  intention  of  the  parties. 

In  Harrison  ▼.  Wright,  100  Ind.  515  [58 
Am.  Rep.  805],  a  similar  ruling  was  made. 
The  supreme  court  of  Indiana  there  reached 
the  conclusion  (p.  538)  "that  a  check  in  the 
ordinary  form  upon  the  drawer's  banker,  with- 
out words  of  transfer,  and  drawn  upon  no 
particular  designated  fund,  does  not  of  itself 
^4  8]operate  *as  an  appropriation  or  equitable 
assignment  of  a  fund  in  thehands  of  the  arawee. 
nor  does  it  operate  as  an  assignment  of  a  part 
of  the  drawer's  chose  in  action  against  the 
■drawee." 

Among  the  considerations  upon  which  this 
liolding  was  based  was  the  following  (p.  539): 

"Second.  In  the  absence  of  evidence  to  the 
contrary,  or  a  showing  of  an  intention  to  as- 
-sign  a  part  of  a  fund  in  the  hands  of  the 
drawee,  or  a  part  of  the  drawer's  chose  in  ac- 
tion against  t^e  drawee,  it  should  be  presumed 
that  the  payee  or  holder  of  a  check  takes  it 
vpon  the  credit  of  the  drawer,  of  whom  he 
may  collect,  if  payment  be  refused  by  the 
drawee." 

In  Oardner  ▼.  National  City  Bank,  89  Ohio 
6t.  601,  the  controversy  was  l^tween  assignees 
in  insolvency  and  the  owners  and  payees  of  a 
oheck  or  draft  made  by  the  insolvents.  The 
assignees  in  insolvency  were  hel^.to  stand  in 
the  shoes  of  the  insolvent  debtors  and  to  have 
only  their  "-ights  in  the  premises,  and  it  was 
adjudeed  that  parol  evidence  that  the  draft 
was  for  the  exact  amount  owing  by  the 
•drawers,  in  connection  with  -other  facts  ap- 
pearing from  the  evidence,  sufficiently  estab- 
lished the  intention  .to  transfer  the  property  in 
the  fund  and  constituted  an  equitable  asMgn- 
ment  thereof  good  as  against  the  general  cred- 
itors of  the  insolvent. 

In  the  subsequent  case  of  Cotert  ▼.  Rhodes,  48 
Ohio  St.  66,  it  was  held  that  where  a  check 
-had  been  given  for  a  part  of  a  sum  on  deposit, 
which  was  not  presented  for  payment  until 
after  the  maker  had  made  a  general  assign- 
ment for  the  benefit  of  creditors,  the  holaer 
acquired  no  priority  over  general  creditors  in 
the  amount  to  the  depositor's  credit  which  had 
been  surrendered  to  the  assignee  in  insolvency. 
There  were,  however,  no  special  circumstances 
existing  in  the  case  to  take  it  out  ofthe  opera- 
tion of  the  general  rule  applicable  to  a  coeck 
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or  draft  given  in  the  ordinary  course  of  busi- 
ness. 

In  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74,  ft 
was  held  that  a  check  is  not  an  equitaole  as- 
signment of  the  drawers  balance  at  his  bank- 
ers, but  that  circumstances  might  coexist  to 
create  a  charge  upon  the  amount-  owing. 
Thus,  in  answering  the  contention  that  a  letter 
forwarded  by  the  maker  of  a  check  to  the  payee 
created  a  charge  on  the  debt  owing,  the  master 
of  *the  rolls  observed  (p.  75):  '^You  [649 
can  have  no  charge  in  equity  without  an  intent 
to  charge.  The  letter  on  which  you  rely  was 
not  written  with  any  intent  to  charge  the  fund; 
it  was  a  mere  letter  of  instructions  to  the 
bankers.*  So.  also,  in  Shand  v.  Du  Butsson, 
L.  R.  18  Eq.  283,  it  was  held  that  a  bill  of  ex- 
change drawn  for  the  exact  amount  of  a  fund 
was  not  an  equitable  assignment  of  the  fund. 
It  was  urged,  however  (pp.  288  and  289),  that 
the  defendant  was  entitled  to  the  fund,  because 
he  "advanced  money  of  his  own  for  the  pay- 
ment of  the  debt  of  the  debtor,  and  that  upon 
a  contract  then  entered  into,  he  was  entitled  to 
the  monev,  and  that  the  bill  of  exchange  if 
only  evidence  of  that  contract"  The  vice 
chancellor,  after  observing  that  the  claim  thus 
urged  **must  rest  upon  evidence,"  proceeded 
to  consider  the  evidence  adduced,  and  held  it 
to  be  insufficient. 

In  Thomson  v.  Simpson,  L.  R  5  Cb.  669,  it 
was  sought  to  establish  a  lien  on  funds  by  rea- 
son of  the  purchase  of  a  bill  of  exchange 
drawn  upon  the  bolder  of  the  fund.  Lord 
Hatherley  said :  '  'It  is  extravagant  to  say  that 
a  man  who  has  an  agent  employed  to  pay  bills 
creates  a  charge  on  the  funcfs  in  the  agent's 
bands  by  the  mere  drawing  of  a  bill.  It  is 
necessary  to  make  out  a  contract  to  charge 
specific  funds  which  were  with  the  a^nt,  or 
which  were  on  their  road  thither;  for  if  there 
was  only  a  personal  contract,  that  would  give 
nothing  but  a  right  of  action.  In  the  same 
case,  L^rd  Justice  James  observed  (p.  662)  that 
"when  it  is  attempted  to  make  out,  in  addition 
to  the  written  contract  contained  in  a  bill  of 
exchange,  a  collateral  parol  agreement,  it  Is 
most  iinportant  to  have  clear  and  satisfactory 
evidence  as  to  the  exact  words  used." 

In  the  case  of  Citizens^  Bank  v.  F^irst  Nat, 
Bank,  L.  R.  6  H.  L.  352,  it  was  attempt- 
ed to-  establish  a  parol  contract  that  cer- 
tain bills  of  exchange  payable  sixty  days  after 
sight  should  be  paid  out  of  a  specific  fund. 
The  House  of  Lords,  however,  held  that  the 
evidence  exhibited  merely  an  ordinary  mer- 
cantile transaction  for  the  purchase  of  a  bill  of 
exchange,  and  did  not  establish  that  it  was 
intended  to  specifically  appropriate  a  portion  of 
*a  particular  fund  to  the  pay ment  of  the  [050 
bills  in  question.  It  was, however, clearly  recog- 
nized that  an  oral  understanding,  entered  into 
in  a  transaction  where  a  bill  of  exchange  was 
delivered,  might  constitute  an  equitable  assign- 
ment of  a  fund,  for,  in  commenting  upon  tne 
averments  of  certain  facts  on  the  subject  of  an 
assignment.  Lord  Chancellor  Selborne  said 
(p.  359):  "That  js  the  first  part  of  the  case, 
and  of  course,  if  proved,  it  would  have  been 
a  very  clear  (iase  of  contract  for  an  equitable 
assignment." 

In  the  light  of  these  principles,  we  proceed 
to  consider  the  facts  certified,  in  order  to  aa- 
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certain  whether  in  the  transactiOD  connected 
with  the  giving  of  the  check  in  question  there 
was  either  an  express  agreement  to  assign  ihe 
fund,  or  to  give  a  li^n  or  charge  thereon,  or 
whether,  if  not  express,  such  agreement  is 
necessarily  to  he  implied  from  the  conduct  of 
the  parties,  the  nature  of  their  dealings  and 
the  attendant  circumstances.  The  facts,  suc- 
cinct ly  stated,  are  that  the  Keystone  Bank, 
through  its  president,  solicited  the  Fourth 
Street  Bank  to  give  to  the  former  125,000  of 
gold  certificates,  for  which  the  Keystone  Bank 
was  to  give  its  check  against  its  reserve  ac- 
count in  the  Tradesmen's  National  Bank  of 
New  York  city.  At  the  same  time  that  this 
request  was  made  the  president  of  the  Key- 
atone  Bank  made  the  further  statement  that 
his  hank  owed  a  bafance  at  the  clearing  house 
which  it  could  not  meet  "because  its  funds 
were  in  the  city  of  New  York,"  and  exhibited 
a  memorandum  showing  the  amount  to  its 
credit  with  the  Tradesmen's  Bank  to  be  in  the 
neighborhood  of  $27,000.  In  reliance  upon 
auch  representations  and  the  statements  made 
supported  by  the  memorandum  exhibited,  the 
Fourth  Street  Bank  delivered  to  the  Keystone 
Bank  the  certificates  requested,  and  there  was 
delivered  a  check  for  $25,000  upon  the  Trades 
men's  National  Bank  of  New  York.  The  draft 
In  Question  was  at  once  forwarded  to  the  city 
of  New  York,  and  was  presented  for  payment 
at  the  Tradesmen's  Bank  on  the  following 
morning,  when  payment  was  refused.  At  the 
time  of  presentment  the  Tradesmen's  Bank  had 
to  the  credit  of  the  Kevstone  Bank  $19,725.62 
in  cash  and  collection  Hems  amounting  to  $7,- 
65 1 1181.70,  in  all  $26,907.82.  'Of  thisamount 
$18,056.21  had  been  remitted  by  the  Keystone 
Bank  on  the  dav  previous. 

When  we  look  at  the  situation  of  the  parties 
and  the  character  of  the  transaction  disclosed 
by  the  facts  just  referred  to,  no  difficulty  is  ex- 
perienced in  ascertaining  the  intent  of  the 
parties.  Both  were  banking  institutions — 
banks  of  deposit.  They  were  located  in  the 
same  city.  They  were  not  correspondents  the 
one  with  the  other,  and  there  was  no  deposit 
account  kept  by  the  one  with  the  other;  indeed, 
80  far  as  the  usual  course  of  commercial  trans- 
actions was  concerned,  the  banks  were  stran- 
gers. The  application,  therefore,  by  the  Key- 
atone  Bank  to  the  Fourth  Street  Bank  for 
accommodation  under  these  circumstances  pre- 
cludes the  conception  that  the  relation  between 
the  parties  was  purely  one  of  a  usual  and  cus- 
tomary nature. 

It  cannot  be  doubted  that  a  mere  request  for 
the  loan  by  the  Keystone  Bank  from  the 
Fourth  Street  Bank  would  have  been  so  sur- 
prising that  the  contract  would  not  possibly 
have  been  made  without  a  statement  of  the 
reason  which  rendered  the  request  necessary. 
It  is  equally  clear  that  the  mere  statement  of 
the  situation  which  caused  the  request  to  be 
made  would,  in  itself,  from  any  standpoint  of 
business  prudence,  have  made  it  the  duty  of  the 
Fourth  Street  Bank  to  refuse  without  full  se- 
curity. It  follows  that  the  same  reason  which 
imperatively  required  the  Keystone  Bank  to 
disclose  the  cause  for  its  request,  also  rendered 
it  absolutely  essential,  in  order  to  obtain  the 
loan,  that  it  indicate  a  specific  source  or  Ifieans 
of  payment  outside  of  and  beyond  its  mere 
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general  credit.  In  other  words,  that  It  shoulc) 
tender  ample  security  for  the  loan  which  it  re- 
quested. The  deduction  arises  that,  as  it  can- 
not be  ressonably  conceived  that  the  loaa 
would  have  been  made  without  the  ref<frence 
to  and  assignment  of  the  particular  fund  trook 
which  alone  the  hope  of  immediate  payment 
was  to  be  reasonably  expected,  the  parties 
must  have  and  did  intend  to  create  a  particular 
appropriation,  charge,  or  lien  on  the  property 
upon  the  faith  of  which  they  both  dealt.  The- 
transaction,  therefore,  was  a  proposition  to  bor- 
row on  the  one  hand,  accompani^  with  the  dis- 
closure that  security  was  'necessary  and  [OHO' 
tendering  the  security,  and,  on  the  other  nand, 
an  acceptance  of  such  proposal  and  an  advance 
made  on  the  faith  of  it.  Not  to  conclude  that 
such  was  the  agreement  and  contract  contem- 
plated and  actually  entered  into  by  the  parties 
would  lead  to  the  impo<*8ible  and  contradictory 
theory  that  the  minds  of  the  parties  could  not 
and  would  not  have  met  on  the  subject  of  the 
loan  unless  a  prerequisite  link  to  that  meeting^ 
of  minds  exisleil,  and  yet  at  the  same  time  to 
hold  that  the  minds  had  met  without  the  ex- 
istence of  that  prerequisite  which  was  the  very 
essence  and  necessary  foundation  of  the  agree- 
ment. 

Considered  in  other  respects  a  like  conclu- 
sion follows.  The  Fourth  Street  Bank,  as 
stated,  was  under  no  obligation  to  grant  the 
request  of  the  Keystone  Bank;  it  was  to  derive 
no  pecuniary,  advantage  whatever  from  the 
proposed  transaction;  it  was  not  in  any  sense 
for  the  convenience  of  the  Fourth  Street  Bank 
that  the  contract  was  made,  and  the  bank, 
clearly  contemplated  an  immediate  reimburse- 
ment, if  it  delivered  the  certificates  asked  for. 
Had  the  transaction  been  an  ordinary  one,  that 
of  a  time  or  even  demand  loan  made  with  % 
person  in  good  credit  in  the  line  of  hia  bual- 
ness,  and  not,  as  it  was,  an  extraordinary 
transaction,  we  might  well  presuppose  that  it 
was  the  expectation  of  the  Fourth  Street  Bank 
that  the  borrower  should  merely  have  on  hand 
with  the  Tradesmen's  Bank  when  the  check 
was  presented  a  sufficient  amount  to  pay  it. 

But  the  Keystone  Bank,  in  disclosing  ita 
hazardous  situation  and  indicating  the  specifle 
fund  dedicated  to  the  payment  of  the  solicited 
accommodation,  did  not  represent  that  it  ex- 
pected 16  further  check  against  the  Trades- 
men's Bank  before  the  check  which  it  proposed 
to  give  might  be  presented.  The  statements 
made  clearly  implied  to  the  contrary,  exhibit- 
ing as  they  did  the  embarrassment  of  the  bor- 
rowing bank,  arising  from  tbe  need  of  avail- 
able cash  to  meet  its  clearines,  and  proposing, 
a  transaction  by  which  the  Fourth  Street  Bank 
would  obtain  from  a  bank,  but  a  few  hours 
distant,  the  prompt  and  certain  payment  of  its 
advance. 

As  stated,  this  was  manifestly  not  an  ordi- 
nary mercantile  transaction,  but  one  of  an  ex- 
traordinary character,  and  when  *we  [61(3^ 
consider  the  situation  and  conduct  of  theparties» 
the  disclosures  made  at  the  time  of  the  contract, 
and  weigh  the  probabilities  of  the  case,  it  ia 
impossible  to  infer  otherwise  than  that  it  was 
intended  that  the  particular  fund  in  the  Trades- 
men's Bank  should  be  not  only  the  source 
from  which  payment  of  the  check  to  be  fivea 
should  be  made,  but  that  the  fund  ahooTd  be 
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transferred  and  appropriated  jiro  ianto  for  that 
purpose.  It  is  of  course  true  that  the  method 
adopted  to  evideDce  the  appropriatioo  was  a 
check  drawn  generally  upon  the  Tradesmen's 
Bank,  but,  as  already  stated,  the  authorities 
are  clear  that  when  it  is  established  that  it  was 
the  intentioD  and  agreement  of  the  parties  to 
a  transaction  that  a  check  drawn  generally 
ahould  be  paid  out  of  a  particular  fund,  such 
check,  as  between  the  parlies,  will  be  treated 
as  though  an  order  for  payment  out  of  a  spe- 
cific, designated  amount. 

It  is  not  material,  as  affecting  the  rights  of 
the  Fourth  Street  Bank  in  the  fund,  that  the 
sum  with  the  Tradesmen's  Bank  was  not  ex- 
clusively a  cash  indebtedness,  but  in  fact  con- 
stated partly  of  cash  then  ow  in  a:  and  of  money 
or  drafts  in  the  course  of  transmission  to  or 
collection  by  the  New  York  bank.  The  re- 
ceiver took  no  greater  rights  in  the  property  of 
the  insolvent  bank  which  came  into  his  posses- 
sion than  that  which  the  insolvent  bank  pos- 
sessed. Scott  V.  Armstrong,  146  U.  S.  499,  507 
[36: 1059, 1062]. 

As  the  Fourth  Street  Bank  contracted  and 
partetl  with  its  money  on  the  faith  of  the  rep- 
resentations of  the  Keystone  Bank  that  there 
was  to  its  credit,  in  thie  Tradesmen's  Bank,  a 
specific  sum,  and  the  fund  which  came  into 
the  hands  of  its  voluntary  assignee  is  the  fund 
as  to  which  the  representations  were  made, 
the  Keystone  Bank  and  its  assignee  are  in 
equity  estopped  from  asserting,  to  the  preju- 
dice of  the  Fourth  Street  Bank,  that  the  char- 
acter and  condition  of  the  fund  was  otherwise 
than  it  was  represented  to  be. 

In  answer  to  the  suisgestion,  made  in  the 
argument  at  bar,  that  possibly  the  collection 
items  may  not  have  belonged  to  the  Keystone 
Bank,  but  may  have  been  the  property  of  others 
for  whom  the  hank  merely  held  them  for  col- 
lection account,  it  suffices  to  say  there  is  no  in- 
054]  timation  to  this  end  in  the  facts 'stated. 
It  is  consequently  unnecessary  to  determine 
any  question  as  to  priority  of  payment  out  of 
the  fund,  except  that  presented  by  the  conflict 
between  the  Fourth  Street  Bank  and  the  as- 
signee in  insolvency  representing  the  genera] 
creditors  of  the  Keystone  Bank. 

The  first  question  propounded  mU  tfierefore 
beanstoeredin  the  afflrmative,  thus  rendering  it 
unnecessary  to  pass  upon  the  second  question 
certified,  and  it  is  so  ordered. 

Mr.  Justice  Gray*  Mr.  Justice  Brewer* 
and  Mr.  Justice  Pecklukm  dissent 


JAMES  H.  WALKER «<  a;.,  AppU,, 

ANNA  L.  BROWN,  Administratrix,  et  al. 
?ee  8.  C  Beporter*8  ed.  664-S75.) 

Lien  on  bonds— estoppel— diverting   lien — in- 
terest on  mortgage. 

L    An  equitable  Hen  on  bonds  to  secure  a  claim 


anralDst  a  third  person  is  created  by  a  letter  from 
the  owner  of  the  bonds  to  a  creditor,  stating  that 
he  has  loaned  the  bonds  to  the  debtor,  with  t^e  un- 
derstandinfr  that  any  indebtedoew  that  may  be^ 
owinflr  to  9ucb  creditor  at  any  time  shall  \)e  paid 
before  the  return  of  the  bonds  or  the  value 
thereof  to  the  owner,  and  that  they  or  their  value 
are  at  the  risk  of  the  debtor^s  business  eo  far  aa 
any  claim  the  creditor  may  have  against  such 
debtor  is  concerned. 

2.  One  who  asserts  as  claims  afrainst  a  debtor 
notes  indorsed  by  him  and  drafts  drawn  by  him 
from  the  discounting  of  which  payments  on  be- 
half of  the  debtor  were  made,  and  who  seeks  ta 
absorb  the  debtor^s  assets  on  this  theory,  la 
thereby  prevented  from  claiming,  as  against 
other  creditors,  that  such  payments  were  made 
by  himself. 

8.  A  person  who  has  loaned  bonds  to  a  debtor  and 
agreed  with  another  creditor  that  they  should 
not  be  returned  or  the  value  thereof  until  any 
claim  the  latter  might  have  against  the  debtor 
should  be  paid,  cannot  affect  the  lien  on  the  bonds 
for  the  latter^s  claim  against  the  debtor,  by  a 
debt  of  his  own  for  contribution  to  the  assets  of 
the  debtor. 

4.  A  claim  of  10  per  cent  interest  on  a  mortgas:e 
executed  in  a  state  where  such  interest  is  allowed 
cannot  be  allowed  when  the  debt  for  which 
the  mortgage  was  given  is  included  in  a'  general 
account  upon  which  the  suit  is  founded,  and. 
which,  as  taken  from  the  creditor's  books  given 
in  evidence,  shows  a  charge  of  6  per  cent  only, 
computed  to  a  short  time  before  the  suit  was^ 
conmienoed. 

[No.  193.] 

Submitted  January  IS,  1896.    Decided  Marek. 

1, 1897. 

ON  WRIT  OP  CERTIORARI  to  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  affirming  the  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Iowa,  Central  Divi- 
sion, dismissing  a  suit  in  equity  brought  \xf 
James  H.  Walker  et  al,,  against  Anna  L. 
Brown,  administratrix,  et  al.,  to  establish  MSk 
equitable  lien  on  certain  bonds  and  for  a  sale 
01  the  same  and  the  application  of  the  pro- 
ceeds to  the  payment  of  a  debt  due  to  the  com- 
plainants, etc.  Reversed,  and  case  remanded 
for  further  proceedings. 

See  same  case  below,  58  Fed.  Rep.  28,  27  U. 
8.  App.  291. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  S.  Robbins,  for  appellants: 

The  letter  of  Brown  created  an  equitablo- 
lien  in  favor  of  appellants,  to  enforce  which 
the  circuit  court  had  jurisdiction  in  chancery. 

8  Pom.  Eq.  Jur.  §  1285;  Br  parte  Wills,  1 
Ves.  Jr.  162;  Wpliey.  Coxe,  56  U.  B.  15  How. 
416  (14:  753);  FUtchfr  v.  Morey,  2  Story,  655; 
Kirksey  v.  Means,  42  Ala.  426  ;  Bead  ▼.  QaiU- 
ard,  2  Desauss.  Eq.  552;  Arnold  v.  Morris,  7 
Daly,  498;  Union  Trust  Co.  v.  Trumbull,  187 
HI.  146. 

The  evidence  shows  appellants  entitled  upon, 
the  facts  to  the  relief  prayed. 

Stetens  ▼.  Ludlum,  46  Minn.  160,  13  L.  R 
A.  270;    Wiight  v.  PhiUips,  56  Ala.  69. 


NoTB.— E9uftfU>Is  lien,  \ohai  is;  when  arises  from 
eatpresa  efmtraet;  identification  of  pntperty;  align- 
ment of  chme  in  action  arisitig  from  implied  con- 
tracts; equHabU  assionments;  equitabU  motioagea; 
lien  by  creditors  on  capital  stock;  enforcement 

166  U.  S. 


of  equitable  liens;  assignment  of  mortgage  bw 
transfer  of  .debt;  assignment  of  mortgage  wilboui 
transfer  of  debt. 

An  equitable  lien  is  a  riffht  not  reooffnized  at  ]aw« 
to  have  a  fund  or  speoifle  property,  or  its  proceeds, 
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Mr.  N.  T.  Guernsey,  for  appellees: 

The  letter  of  September  21,  1889,  did  not 
•create  a  lien  upon  the  bonds  in  question  in 
favor  of  the  appellants. 

Christmas  v.  Uaines  {*' Christmas  v.  Russeir), 
81  U.  S.  14  Wall.  69  (20:  762);  Burke  v.  Child, 
«8  U.  S.  21  Wall.  441  (22:  623);  Meyer  v.  Dela- 
leare  R.  Const,  Co.  C'liemotal  Casaf\  100  U. 
8.  457-477  (25: 593-601). 

The  sale  of  the  stock  of  Lloyd  &  Company 
«abject  to  the  appellants'  cbattel  mortgage 
operated  as  a  satisfaction  of  appellants'  debt, 
and  is  a  complete  defense  upon  the  merits. 

2  Pom.  £q.  Jur.  §  590;  Jones.  Chattel  Mort- 
gages, §  790;  Jones,  Mortgages,  §  865;  Biggins 
▼.  Brockman,  63  III  816;  Mines  v.  Moore,  41 
m.  273;  Merntt  v.  Niles,  26  111.  282;  Weiner 
T.  Ueintz,  17  111.  259. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  complainants,  who  are  appellants  here, 
Jill  citizens  of  the  state  of  Illinois,  members  of 
thefirmof  J.H.Walker  &  Company  .established 
in  the  city  of  Chira|;o,  filed  their  bill  in  the  cir- 
cuit counof  the  United  States  for  the  southern 
•district  of  Iowa,  central  division,  against  Anna 
L.  Brown,  widow  of  Talmadge  £.  Brown,  as 


administratrix  of  her  deceased  husband's  estato^ 
and  against  Willis  S  Brown  and  Edward  L. 
Marsh,  coadministrators,  all  of  whom  were 
alleged  to  be  citizens  of  the  state  of  Iowa  and 
to  have  been  duly  appointed  as  aforesaid  Xxf 
the  district  court  of  Polk  county.  Iowa. 

Omitting  reference  to  matters  which  havi 
become  irrelevant  to  the  controversy  in  its  final 
aspect,  the  bill  substantially  a?err^  that  Tal- 
madge £.  Brown,  being  desirous  of  assisting 
an  Iowa  corporation  known  as  the  Lloyd  Mer- 
cantile Company,  delivered  to  said  companT 
$15,000  bonds  of  the  city  of  Memphis  worth 
their  face  value.  That  between  May  and  July, 
1889,  Walker  &  Company  sold  to  the  Llovd 
Mercantile  Company  merchandise  to  a  consid- 
erable amount,  on  the  price  of  which  thert 
remained  due  on  the  1st  of  August,  1889, 
$1,524.78.  That  on  or  about  that  date  the 
corporation  was  dissolved  and  a  firm  composed 
of  J.  Collins  Lloyd  and  Copeley  Lloyd  wm 
formed  under  the  name  of  J.  C.  Lloyd  &  Com- 
pany, for  the  purpose  of  continuing  the  busi- 
ness of  the  Mercantile  Company,  the  new 
business  to  be  carried  on  at  Ellensburg,  state 
of  Washin^on;  and  that  the  firm  assumed  the 
debts  and  liabilities  of  the  Lloyd  Mercantile 
Company.    It  was  further  alleged  that  the 


applied  in  whole  or  in  part  to  the  payment  of  a  par- 
ticular debt  or  class  of  debts.  14  Cent.  L.  J.  42; 
<31ad8tone  v.  Birley,  2  Mcrlv.  404;  Ex  ymrte  Foster, 
t  Story,  131, 145;  Brace  v.  Marlborough,  8  P.  Wms. 
4S2. 

'*It  is  simply  a  right  of  special  nature  over  the 
thing,  which  constitutes  a  charge  or  encurobraDOO 
upon  the  thing,  so  that  the  very  thing  itself  may  be 
proceeded  against  in  an  equitable  action,  and  either 
-sold  or  sequestered  under  a  judicial  decree,  attd  its 
proceeds  in  the  one  case,  or  its  rents  and  pfoflts  in 
the  other,  applied  upon  the  demand  of  the  creditor 
In  wboee  favor  the  lien  exists."  8  Pomeroy,  Eq. 
Jur.  1 1283. 

The  great  difference  between  the  equitable  and 
■oommon-law  lien  is  that  the  former  is  not  condi- 
tioned upon  the  possession  of  the  thing  sought  to 
be  charged,  while  in  the  latter  this  is  absolutely 
essential.  Donald  v.  Hewitt,  83  Ala.  534, 547, 73  Am. 
Dec.  481;  Peck  v.  Jenness,  48  U.  S.  7  How.  612, 822 
•(12: 841,  845);  Coteswortb  v.  Stephens,  4  Hare.  185. 

There  are  some  liens  which  are  recognized  both  at 
law  and  in  equity,— as,  the  lien  of  an  attorney  for 
bis  fees  and  disbursements.  Stewart  v.  Flowers,  44 
Miss.  513,  7  Am.  Rep.  707. 

'Every  express  executory  agreement  in  writing, 
whereby  the  contracting  party  sufficiently  indicates 
■an  intention  to  make  some  particular  property, 
real  or  personal,  or  fund,  therein  described  or  iden- 
tifed.  a  security  for  a  debt  or  other  obligation,  or 
whereby  the  party  promises  to  convey  or  assign  or 
transfer  the  property  as  securltyt—creates  an  equi- 
table lien  upon  the  property  so  indicated,  which  is 
enforceable  against  the  property  in  the  hands,  not 
only  of  the  original  contractor,  but  of  his  heirs, 
administrators,  executors,  voluntary  assignees  and 
purchasers,  or  encumbrancers  with  notice.  3  Pom- 
eroy, Eq.  Jur.  1 1235;  Husted  ▼.  Ingraham,  75  N.  Y. 
151,257;  Mitchell  V.  Winslow,  2  Story,  631;  Hale  v. 
Omaha  Nat.  Bank.  49  N.  Y.  626,  64  N.  Y.  550;  Pinch 
V.  Anthony.  8  Allen,  586;  Payne  v.  Wilson,  74  N.  Y. 
'848;  Bank  of  Muskingum  v.  Carpenter,  7  Ohio,  21, 
28Am.  Dea  616;  Daggett  v.  Rankin,  81  Gal.  321; 
Monticello  Hydraulic  Co.  v.  Lougbry,  72  Ind. 
562;  Kirksey  v.  Means,  42  Ala.  426;  Ex  vO'rtt 
Wills,  1  Yes.  Jr.  162, 2  Cox,  Eq.  233;  Ez  parU  Mat- 
thews, 2  Yes.  Sr.  272;  Brown  v.  Heathcote,  1  Atk.  160; 
Wellesley  v.  Weliesley.  4  Myl.  ft  a  66L 
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'  If  the  transaction  resolve  itself  into  a  seourtty* 
whatever  may  be  its  form,  it  is  in  equity  a  mort- 
gage (lien).  Per  Story,  J.,  in  Flagg  v.  Mann,  2  Sumn. 
486,  533. 

.  An  agreement  indorsed  on  the  iMck  of  a  note, 
that  certain  land  was  to  be  held  as  a  security  for  its 
payment,  was  decreed  to  be  an  equitable  lien 
against  the  property.  Peckham  v.  Haddock,  86  UL 
38;  Chadwick  v.  Clapp,  60  111.  110;  Blackburn  y. 
Tweedie,  60  Mo.  605. 

An  agreement  that  an  attorney  shall  be  compen- 
sated out  of  a  fund  to  be  recovered  creates  a  lleo 
thereon.  Williams  v.  Ingersoll,  23  Hun,  284;  Stantoa 
V.  Embry,  83  U.  S.  548  (28: 083);  Fairbanlis  v.  Sargent, 

39  Hun,  588;  Brown  v.  New  York,  11  Hun,  21;  Wylle 
V.  Coxe,  56  U.  S.  15  How.  415  (14:  753). 

Upon  recei  ving  a  grant  of  land  the  grantee  agiecd 
to  support  and  maintain  the  grantor,  pledging  the 
produce  of  the  land  for  that  purpose,  and  tlie  whole 
fee  if  the  former  should  prove  insufficient.  Held« 
to  be  an  equitable  lien  on  the  land.  Chase  v.  Peek. 
21  N.  Y.  581;  Oilson  v.  Qilson.  2  AUen,  115;  Kirk- 
sey V.  Means,  42  Ala.  426. 

In  the  last  case  one  half  of  a  cotton  crop  wee 
pledged  to  the  payment  of  a  certain  note.  Held, 
to  be  a  Hen  on  cotton. 

A  clause  in  a  lease  reciting.  '*and  the  aeM 
lessor  is  to  have  a  lien  on  the  same  (furniture,  etoj 
for  the  faithful  performance  of  this  obligation,** 
creates  an  equitable  lien  for  rent  due.  Whiting  t. 
Eichelberger.  16  Iowa,  423.  Other  illustrmtioosB 
Russell  V.  Hadduck,  8  111.  282,  44  Am.  Dec  6BiS 
Roundell  v.  Breary,  2  Yern.  482;  Dow  v.  Ker,  1 
Speers,  Eq.  413;  Maulden  v.  Armistead,  18  Ala.  500. 

The  property  intended  to  be  charged  must  be 
clearly  identified  or  descrit)ed.    Mundy  v.  Munamu 

40  Hun,  304;  Drake  v.  Taylor,  6  Blatchf.  14. 

It  is  indispensable  to  a  lien  created  by  an  eqolte- 
ble  assignment,  that  there  should  be  a  distinct 
propriation  of  the  fund  by  the  debtor,  and 
agreement  that  the  creditor  should  be  paid  out  of 
it.  Wright  V.  Ellison.  68  U.  S.  1  ^V^all.  16  (17:566»; 
Morton  v.  Naylor.  1  Hill,  583;  Hoyt  v.  Story.  8  Bartk 
262;  Payne  v.  Wilson,  74  N.  Y.  848;  Grinnell  t.  8ujr- 
dam,  8  Sandf .  132;  Burn  v.  Carvalho,  4  MyL  ^  C.  Mt 
Watson  V.  Wellington,  1  Russ.  ft  M.  602. 

By  an  indenture  executed  by  a  debtor  of  tbe  one 
part,  and  certain  scheduled  oredlton  of  the  otter 
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Ann  ]u8t  formed  propooed  to  buy  from  Walker 
4b  Company  a  considerable  amouDt  of  mer- 
chandise on  credit,  but  that  Walker  &  Compa- 
•d(61  ny  'declined  to  give  this  asked-for  cred- 
it unless  Brown  would  agree  that  the  15.000 
of  Memphis  bonds,  lent  by  him  to  the  Lloyd 
Mercantile  Company,  should  not'  be  with- 
drawn by  Brown  from  the  assets  of  the  new 
firm,  or  be  returned  to  Brown  as  long  as 
there  remained  a  debt  due  to  Walker  &  Com- 
pany by  Lloyd  &  Company  on  account  of  the 
purchase  of  goods.  That  thereupon  Brown 
entered  into  a  written  agreement  to  the  effect 
stated,  and  that  on  the  faith  of  this  written 
agreement  the  firm  of  Walker  &  Company  had 
not  pressed  the  collection  of  the  old  debt,  and 
liad  sold  Lloyd  &  Company  merchandise  on 
credit  to  the  value  of  $12,891.61,  which, 
added  to  the  sum  previously  due  ao^  assumed 
by  Lloyd  &  Company,  made  the  debt  due  to 
Walker  &  Company  $18,916.89,  the  whole  of 
wbich  sum  the  bill  averred  to  be  due  at  the 
time  of  the  commencement  of  the  suit.  The 
bill  charged  that  the  intent  of  the  parties  and 
the  legal  result  of  the  agreement  made  by 
Brown  was  to  cause  the  15,000  Memphis 
bonds  or  their  value  to  become  a  security 
for  this  debt  of  Walker  &  Company,  and  that 


thereby  there  was  created  an  equitable  lien  on 
the  bonds  to  the  amount  of  the  debt  in  favor 
of  Walker  &  Company. 

It  was  further  alleged  that  on  the  25th  day 
of  December,  1889,  the  firm  of  Lloyd  &  Com- 
pany became  wholly  insolvent,  and  so  remained 
up  to  the  time  of  the  filing  of  the  bill.  That 
alter  the  making  of  the  agreement  by  Brown, 
in  order  to  escape  the  effect  of  the  contract. 
Brown  induced  Lloyd  &  Company  to  return  to 
him  (Brown)  the  Memphis  bonds,  and  that 
from  the  time  of  such  return  neither  the  said 
bonds  nor  the  value  thereof  formed  part  of  the 
assets  of  Lloyd  &  Company.  That  Walker  & 
Company  did  not  know  of  the  return  of  the 
bonds  until  after  the  credit  had  been  extended  to 
Lloyd  &  Company.  It  was  alleged  that  com- 
plainants did  not  know  the  true  condition  of 
the  estate  of  Brown,  or  whether  the  Memphis 
bonds  were  vet  among  its  assets,  and  that  a 
discovery  and  accounting  were  necessary  in  or- 
der to  enable  them  to  reach  the  property  upon 
which  the  lien  was  asserted  to  exist  or  the  pro- 
ceeds thereof  in  the  hands  of  the  administrators. 

The  relief  prayed  was  that  if  on  discovery  It 
be  found  that  *the  Memphis  bonds  or  any [657 
portion  thereof  were  a  part  of  the  assets  of  the 
estate  of  Brown,  an  equitable  lien  be  recog- 


part,  the  debtor  covenanted  that  he  would  jmj  the 
respective  debts  on  a  tfiven  day,  and  in  the  event  of 
aoDpayment  by  that  time  *'he  hereby  enffages  to 
flell  8o  much  of  his  estate  as  shall  be  found  necessary 
for  that  purpose.**  Held,  that  this  was  a  mere  per- 
gonal undertaking  on  the  part  of  the  covenantor, 
■and  that,  even  If  it  were  not  it  would  ^ve  the 
'Creditors  no  specific  lien  on  his  lands.  Berrinffton 
V.  Evans,  8  Younge  &  C.  884. 

A  mere  promise  by  a  debtor  to  pay  a  debt  out 
•of  a  particular  fund  due  him,  as  soon  as  he  receives 
It,  will  not  operate  to  give  bis  creditor  a  lien  upon 
that  fund.  Ford  v.  Garner,  15  Ind.  298;  Rodick  v. 
'Oandell,  1  DeO.  M.  &  O.  763:  Bum  v.  Carvalho,  4 
Ujle  &  C.  080;  Wright  v.  Ellison;  68  U.  S.  1  Wall.  16 
<17:  555);  Williams  v.  Ingersoll,  80  N.  T.  508;  Burke 
V.  Cbild,  88  U.  8.  21  Wall.  441  (22:  623);  Christmas  v. 
Oaines  ('^Christmas  v.  Russell'*),  81  U.  8. 14  Wall.  60 
<20: 762);  Dillon  v.  Barnard,  88  U.  S.  21  Wall.  430  (22: 
478):  Rogers  v.  Hosack.  18  Wend.  319. 

Nor  will  a  promise  to  pay  a  certain  debt  out  of  the 
proceeds  of  the  sale  of  certain  property  (cattle)  be 
«  suflQcient  appropriation  to  create  a  Hen  thereon. 
Cook  V.  Black,  54  Iowa,  688. 

If  the  rents  and  profits  of  land  are  assigned  as 
security  for  a  debt,  equity  will  hold  this  to  be  a  lien. 
Ex  parte  Wills,  1  Ves.  Jr.  162, 2  Cox,  Eq.  283;  Smith  v. 
PattOn,  12  W.Va.  541:  Jackson  v.Green,  4  Johns.  1F6. 

The  same  is  true  of  a  contract  for  the  purchase 
•of  land.  Feaaler's  Appeal,  75  Pa.  483:  Fitzhugh  v. 
Bmitb,  62111. 486;  Purdy  v.  Bullard,  41  Cal.  444. 

Other  cases  illustrating  the  sufflciency  of  the  ap- 
propriation may  be  seen  in  Read  v.  Qaillard,  2  De- 
tflauss.  Bq.  552;  Taylor  v.  Gibbs,  3  B.  Mon.  316;  Mlcb- 
liran  State  Bank  v.  Gardner,  15  Gray,  862;  Gibson 
T.  Stone,  43  Barb.  201;  Shaver  v.  Western  U.  Teleg. 
•Oo.  57  N.  T.  4S0;  Weymouth  v.  Boyer,  1  Ves.  Jr.  416; 
Bodick  V.  Gandell,  12Beav.  825, 1  De  G.  M.  &  G.  766. 

Where  a  part  of  chose  in  action  is  assigned,  the 
;aaBignee  acquires  a  valid  lien  in  equity  upon  the 
debt,  if  the  debtor  consent  to  the  assignment.  Row 
T.  Dawson,  2  White  ft  T.  Lead.  Cas.  in  Eq.  706. 

Some  authorities  bold  that  the  debtor's  assent  is 
««enUal  to  the  validity  of  this  Hen,  although  it  is 
denied  by  others.  Mandeville  v.  Welch,  18  U.  S.  5 
Wheat.  277  (6:  87);  Love  v.  Fairfield,  13  Mo.  801,  53 
Jim.  Dec.  148;  Burnett  v.  Crandell,  63  Mo.  410:  Field 
•▼.  New  York,  6  N.  T.  170,  67  Am.  Deo.  485;   Cook  v. 
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Genesee  Mut.  Ins.  Co.  8  How.  Pr.  514;  Watson  t. 
Wellington.  1  Russ.  &  M.  602. 

As  a  general  rule,  a  right  in  a  thing  assigned,  la 
the  nature  of  an  equitable  lien  upon  that  thing,  be- 
comes vested  in  the  assignee,  wherever  there  has 
been  a  valid  equitable  assignment  of  the  property 
to  which  the  lien  attaches.  Jones,  Liens,  I  48; 
Burn  V.  Carvalho,  4  Myl.  &  C.  600;  Fitzgerald  t. 
Stewart.  2  Sim.  333, 2  Russ.  &  M.  457;  Lett  v.  Morris, 
4  Sim.  607;  Malcolm  v.  Scott,  3  Hare,  30;  Crowfoot 
V.  Oumey.  2  Moore  &  S.  473;  Row  v.  Dawson,  1  Ves. 
Sr.  832;  Teates  v.  Groves,  1  Ves.  Jr.  280;  Burke  v. 
Child,  88  U.  S.  21  Wall.  441  (22:  623);  Field  v.  New 
York,  6  N.  Y.  170.  57  Am.  Dec.  435:  Richardson  v. 
Rust,  0  Paige,  243;  Powell  v.  Jones,  72  Ala.  392;  Stan- 
ton V.  Bmbry,  93  U.  &  548  (23: 083^  Do  well  v.  Card- 
well,  4  Sawy.  217. 

It  is  a  general  doctrine  of  equity  that  where  a 
party  for  a  consideration  agrees  to  give  certain  se- 
curity for  the  payment  of  a  debt,  the  property, 
whether  real  or  personal,  will  be  considered  as 
pledged  for  the  satisfaction  of  such  debt,  the  reason 
of  this  being  that  equity  often  treats  as  having  been 
done  that  which  ought  to  t>e  done.  Husted  v.  In- 
graham,  75  N.  Y.  251,  257;  Read  v.  Galllard,  2  De- 
sauss.  Eq.  552;  Wellesley  v.  Wellesley,  4  Myl.  &  C.  561; 
Lyde  v.  Mynn.  4  Sim.  503:  Seymour  v.  Canandaigua 
&  N.  F.  R.  Co.  25  Barb.  284;  Lanning  v.  Tompkins,  45 
Barb.  308;  Craig  v.  Leslie,  16  U.  S.  8  Wheat.  568  (it 
460);  Haverly  v.  Becker,  4  N.  Y.  160. 

In  equity  a  contract  to  transfer  property,  given 
for  valuable  consideration,  provided  it  is  capable 
of  being  the  subject  of  a  decree  for  specific  perform- 
ance, passes  it  at  once,  and  the  vendor  becomes  a 
trustee  for  the  vendee.  This  rule  applies  to  per- 
sonal property  as  well  as  to  real  estate.  Holroyd  y. 
Marshall,  10  H.  L.  Cas.  101, 208. 

Payment  of  encumbrances  under  an  explicit  ver^ 
bal  agreement  that  the  encumt>ered  property  shall 
be  conveyed  to  the  person'  paying  them  may  be 
ground  for  subrogating  him  to  the  rights  of  the  en- 
cumbrancers to  the  extent  of  the  payment,  but  sub- 
ject to  such  rights  as  may  have  arisen  meanwhile. 
Kelly  V.  Kelly,  54  Mich.  30. 

An  insurance  clause  in  a  mortgage  whereby  the 
mortgagor  covenants  to  keep  the  property  insured 
for  the  mortgagee's  benefit,  gives  the  latter  a  lien 
on  the*  insurance  money  In  preference  to  other 
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Dized  thereoD.  and  tbe  bonds  be  ordered  to  be 
sold  aod  tbe  proceeds  applied,  as  far  as  neces- 
sary, to  tbe  paymeni  of  ibedebt  due  by  Lloyd 
&  Company  lo  tbe  complainants.  Tbat  if  tbe 
Mempbis  bonds  bad  been  sold  or  exchanged 
by  Brown  for  olber  properiies.  whicb  could  be 
traced  to  tbe  bands  of  tbe  administrators,  tbat 
a  like  lien  might  be  adjudged  thereon.  Tbat 
if  the  bonds,  or  any  part  thereof,  did  not  form 
a  part  of  tbe  estate  of  Brown  in  the  bands  of  his 
administrHtors,  tbe  complainants  might  be  ad- 
judged to  be  creditors  of  the  estate  for  the 
amount  of  the  value  of  the  bonds  to  tbe 
extent  necessary  to  pay  their  debt,  and  tbat 
the  administrators  be  ordered  to  pay  this 
sum  in  due  course  of  administration,  and 
be  ordered  to  render,  under  tbe  supervision 
of  tbe  court,  an  account  of  all  proper- 
ties received  by  tbem  •  as  administrators 
and  of  all  their  acts  and  doings  as  such.  There 
was  a  prayer  for  an  injunction  restraining 
the  disposing  or  encumbering  of  tbe  Mempbis 
bonds  referred  to  or  the  proceeds  thereof  in  tbe 
bands  of  tbe  administrators.  In  addition  to 
this  claim  there  was  an  averment  as  to  a  debt 
due  by  Brown's  estate  for  $560.14,  asserted  to 
have  been  expended  in  an  endeavor  to  collect 
the  debt  due  by  Lloyd  &  Company,  and  for 
which  it  was  alleged  Brown  had  agreed  to  be 
responsible. 


The  answer,  in  so  far  as  it  relates  to  tbe  mat- 
ters above  stated,  averred  that  about  Februair, 
1889,  the  Lloyd  Mercantile  Company,  beini^  i» 
need  of  money,  induced  Brown,  the  deceased, 
to  loan  fifteen  $1,000  bonds  of  tbe  city  of 
Memphis,  to  be  used  as  collateral  security  for 
a  loan  which  the  company  was  then  about  to- 
make;  that  the  company  received  the  boiMJU- 
and  used  them  by  pledging  tbem  to  secure  tbe 
debt,  all  of  which  facts  were  known  to  the  com- 
plainants. That  this  transaction  with  tbe  com- 
pany was  tbe  only  one  tbe  deceased  bad  with  it 
on  the  subject  of  the  Memphis  bonds.  Tbe- 
answer  specifically  denied  that  tbe  hoods  of 
the  city  of  Memphis  thus  loaned  to  the  Mer- 
cantile Company  were  at  any  time  an  asset  of 
said  company,  and  also  expressly  denied  that 
the  bonds  were  ever  loaned  to  tbe  Mercantile 
Company  or*toL1oyd&  Company,its8uc-[05S> 
cesser,  for  any  other  than  the  express  purpose 
above  stared,  that  is,  to  be  used  as  collateral  back 
of  the  particular  loan  referred  to;  denying  all 
knowledge  of  tbe  existence  of  tbe  alleged  debt 
in  favor  of  Walker  &  Company,  it  waa  averred 
that  no  other  contract  or  agreement  on  ih» 
subject  of  the  bonds  was  made  by  Brown 
with  Walker  &  Company,  except  such  con- 
tract as  might  result  from  the  terms  of  a  letter 
on  tbe  subject  of  the  Mempbis  bonds,  dated 
Chicago,  December  21, 1889,  written  by  Brown 


creditors.  Thomas  v.  VonKaptr,  6  Olll  ft  J.  872; 
Vernon  v.  Smith,  5  Barn.  &  Aid.  1;  Cromwell  v. 
Brooklyn  F.  Ins.  Co.  44  N.  Y.  42,  4  Am.  Rep.  641; 
Norwich  F.  Ins.  Co.  v.  Boomer,  62  III.  442, 4  Am. 
Rep.  618;  Miller  v.  Aldrich.Sl  Mich.  408;  Provideooe 
County  Bank  v.  Benson.  24  Pick.  204;  Ames  v. 
Richardson,  29  Minn.  890;  Re  Sands  Ale  Brew.  Co.  8 
Biss.  175,  2  Am.  Lead.  Cas.  In  Eq.  «3Z,  834;  Wheeler 
V.  Factors*  &  Traders*  Ins.  Co.  101  CJ.  8. 4.19  (25: 1055). 

The  fact  that  the  policy  by  its  terms  is  not  assifrn- 
able  except  by  insurer*s  consent  is  immaterial. 
Cromwell  v.  Brooklyn  F.  Ins.  Co.  44  N.  Y.  42, 4  Am. 
Kep.  641. 

Unless  there  is  a  covenant  to  insure,  the  mere 
facts  that  the  mortgrafcor  insures  and  the  mortflra- 
lieeB  have  a  lien  on  the  property,  do  not  frive  the 
latter  a  lien  on  the  insurance  money.  Jones,  Mort- 
ffaifes,4th  ed.  I  401;  Ames  v.  Richardson,  29  Minn. 
830, 833;  Carter  v.  Rockett,  8  Paige,  437;  Nichols  v. 
Baxter,  5R.  I.  491;  Powles  v.  Innes,  11  Mees.  &  W. 
10;  Wilson  v.  Hill,  8  Met.  66;  Columbia  Ins.  Co.  v. 
Lawrence,  85  U.  ^10  Pet.  507  (9: 512);  McDonald  v. 
Black,  20  Ohio,  185,  55  Am.  Dec.  448;  YandegraflT  v. 
Medlock,  8  Port.  (Ala.)  889,  29  Am.  Dec.  256;  Herki- 
mer v.  Rice,  27  N.  Y.  168;  Harvey  v.  Cherry,  76  N.  Y. 
441. 

An  obligation  for  money,  wherein  the  obligor 
covenants  to  keep  certain  property  insured  for  the 
obligee's  benefit,  and  not  to  create  other  liens 
thereon,  is  not  an  agreement  which,  when  broken, 
will  give  the  obligee  an  equitable  lion  on  the  prem- 
ises for  the  amount  of  the  debt,  in  the  absence  of 
any  intention  to  create  such  lien.  Knott  v.  Shep- 
herdsitown  Mfg.  Co.  30  W.  Va.  790. 

Creditors  of  corporations  have  a  lien  on  ita  capi- 
tal stock,  whether  paid  in  or  not,  to  secure  all  debts 
owing  them  by  the  corporation.  Sanger  v.  Upton, 
91  U.  S.  56  (23:  220);  Sawyer  v.  Hoag,  H  U.  S.  17  Wall. 
610  (21: 731):  Bartlett  v.  Drew,  57  N.  Y.  587;  Hastings 
V.  Drew,  76  N.  Y.  9;  Clapp  v.  Peterson,  104  111.  26; 
lleman  v.  Britton,  88  Mo.  549;  QUI  v.  Balis,  72  Mo. 
424. 

As  equity  has  brought  into  existence  liens  un- 
known to  the  common  law,  it  can  rii force  them  bj 
whatever  means  they  will  be  rendered  more  efflca- 
cious  in  doinir  juatice  to  the  parties  interested. 
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Fletcher  v.  Moray,  2  Story,  665;  Ridgely  v.  Iglebart* 
8  Bland,  Ch.  540;  Yallette  v.  Whitewater  Valler 
Canal  Co.  4  McLean,  192. 

Equity  will  interpose  to  remove  legal  impediments 
out  of  the  way  of  judgment  creditora.  and  thua  ae- 
sist  in  the  enforcement  of  a- lien  which  arose  at  law 
but  cannot  be  effectively  carried  out  there.  Smltl^ 
V.  Hurst,  10  Hare,  30;  Carver  v.  Peck,  131  Masa.  aPU. 
McDermutt  v.  Strong,  4  Johns.  Ch.  687;  Wiggia  t. 
Heywood.  118  Mass.  614;  Husted  v.  ingrabam,  7ft  N» 
Y.  251;  Hovey  v.  Elliot,  21  Jones  ft  &  831;  Hal*  ▼• 
Omaha  Nat.  Bank,  49  N.  Y.  626. 

In  equity  a  transfer  of  the  debt,  bond,  or  obliga- 
tion without  any  formal  assignment,  delivery,  or 
mention  of  tbe  mortgage,  operates  to  pass  the 
mortgage.  In  tbe  absence  of  an  agreement  to  tke 
contrary.  Batesville  Inst.  v.  Kauffman,  85  U.  S.  Ifr 
Wall.  151  (21: 775);  Center  v.  Planters*  &  M.  Bank.  ST 
Ala.  743;  Hurt  v.  Wilson,  88  Cal.  263;  Fassctt  v.  Mul- 
ock,  5  Colo.  466;  Mapps  v.  Sbarpe,  32  Ul.  18;  Bdirer- 
ton  V.  Young,  48  111.  464;  White  v.  Sutherland.  MIIL 
181;  Miller  ▼.  Larned,  103  111.  568;  Yanderoook  v. 
Baker,  48  Iowa,  190:  Kurts  v.  Sponable,  6  Kaii.M8e 
Waller  v.  Tate.  4  B.  Mon.  629;  Perot  v.  Levaaseur. 
21  La.  Ann.  5i!9;  Morris  v.  Bacon,  128  Mass.  58. 1^ 
Am.  Rep.  17;  Barnes  v.  Boardman,  149  Mass.  Hi,  •- 
L.  R.  A.  785;  Green  v.  Hart,  1  Johns.  580;  Uuojan 
V.  Mersereau.  11  Johns.  684,6  Am.  Dec  886;  Jackson 
V.  Blodget,  5  Cow.  202. 

When  a  mortgage  is  given  to  secure  a  note  paya- 
ble to  bearer,  the  interest  of  the  mortgagee  in  ths 
land  will  pass,  by  the  mere  delivery  of  the  note,  as 
an  incident  to  the  debL  Southerin  v.  Mendum,  5  N. 
H.  420:  O'Neal  v.  Seizaa,  85  Ala.  80. 

But  an  assignmentof  a  mortgage  without  a  tran^ 
fer  of  tbe  debt  In  courts  of  equity,  as  lo  courts  of 
law,  carries  no  beneficial  Interest  In  the  mortcago 
to  the  assignee. 

Peters  v.  Jamestown  Bridge  Co.  5  Cal.  884, 63  Aol 
Dec.  134:  Hamilton  v.  Lubukee.  51  111.  415,  90  Am. 
Dec.  562;  Pope  v.  Jacobus,  10  Iowa,  262;  Wood  v. 
Sands,  4  G.  Greeiie,  214;  Johnson  v.  Candage,  81  Ms. 
28;  Bailey  v.  Gould.  Walk.  Ch.  (Mich.)  478:  Smith  v. 
Moore,  11  N.  H.  55;  Ellison  v.  Daniels,  11  N.  H.  tllS 
Rigney  v.  Lovejoy,  13  N.  H.  247;  Merritt  v.  Bartho- 
Uck,  86  N.  Y.  44. 
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to  Walker  &  Company,  wbicb  letter  was  set 
out  in  tbe  answer. 

After  denying  that  the  credit  given  to 
Walker  &  Company  was  extended  to  Lloyd  & 
Cooopany  on  tbe  faith  of  tbe  bonds,  and  after 
charging  that  tbe  bonds  were,  at  tbe  time  of  tbe 
writing  of  tbe  letter,  held  as  collateral  back  of  a 
loan  of  tbe  Union  Kational  Bank  of  Chicago, 
and  that  no  equitable  lien  thereon  resulted 
from  tbe  writing  of  tbe  letter  by  Brown,  tbe 
answer,  in  addition,  averred  that  after  tbe 
writing  of  tbe  letter,  to  wit,  some  time  during 
the  month  of  November,  1889,  tbe  bank,  in 
^bose  bands  the  Memphis  bonds  of  Brown 
had  been  deposited  as  collateral  for  Lloyd  & 
Oompanv's  debt,  pressed  for  payment  of  tbe 
principal  obligation  and  threatened  in  default 
4o  sell  the  bonds.  That  Brown  thereupon,  in 
order  to  prevent  tbe  sale  of  bis  bonds,  paid  tbe 
debt  with  bis  own  funds  and  withdrew  tbe 
bonds,  and  that  thus  he  had  been  discharged 
of  bis  obligations  under  the  terms  of  the  letter 
referred  to,'if  any  obligation  thereby  arose. 
That  DO  part  of  the  money  which  made  this 
payment  was  that  of  Lloyd  &  Company,  or 
was  taken  from  the  assets  of  the  firm,  but  tbe 
payment  was  made  whollv  and  exclusively 
with  the  monev  of  Brown  in  order  to  prevent 
the  sale  of  his  bonds.  It  was  also  charged  in 
the  answer  that  if  any  debt  existed  in  favor  of 
Walker  &  Company  it  was  extinguished,  this 
being  predicated  on  a  recital  of  the  following 
facts:  That  on  tbe  failure  of  J.  C.  Lloyd  & 
Company  in  December,  1889,  Walker  &  Com- 
pany had  taken  a  cbattel  mortgage  on  the  stock 
of  goods  of  tbe  firm  at  Ellensburg,  Washing- 
ton, to  secure  the  payment  of  their  debt,  and 
bad  entered  with  other  creditors  having  a  like 
^59]  mortgage  into  'possession  of  tbe  stock  of 
{foods,  which  largely  exceeded  tbe  value  of  the 
mortgages  resting  upon  it.  That  thereafter 
creditors  of  Lloyd  &  Company  had  levied  upon 
the  stock  and  had  actually  disturbed,  or  threat- 
ened to  disturb,  the  posisession  of  the  mort 
^agees.  That  the  mortgagees  then  acquired 
the  rights  of  certain  of  these  creditors  who  had 
ievied  upon  tbe  stock,  and  had  then,  under 
process  issued  in  the  name  of  the  creditors, 
sold  and  bought  in  the  equity  of  the  creditors 
In  tbe  stock,  and  subsequently,  without  any 
foreclosure  of  their  mortgages,  taken  entire 
charge  of  the  stock  and  disposed  of  it  at  pri- 
vate sale.  These  facts,  the  bill  averred,  bad, 
under  tbe  laws  of  Washington,  operated  to  ex- 
tinguish the  claim  of  tbe  mortgage  creditors. 

The  answer  moreover  admitted  that  at  the 
time  of  Brown's  death  "there  were  fifteen 
#1,000  bonds  of  the  city  of  Memphis  in  bia 
possession  as  bis  property,  and  that  tbe  same 
passed  with  bis  other  estate  into  tbe  hands  of 
bis  administrators  as  part  of  his  said  estate. 
But  this  respondent  avers  that  the  bonds  were, 
prior  to  the  death  of  Brown,  given  by  him  as 
m  gift  to  bis  wife,  Anna  L.  Brown,  who  now 
holds  and  owns  tbe  same."  Replication  to  the 
answer  was  filed  on  tbe  5tb  of  March.  1892. 

The  issues  as  to  tbe  main  controversy  pre- 
sented by  these  pleadings  were  therefore  clearly 
MB  follows:  Ad  assertion  on  the  part  of  com- 
plainants that  they  had  extended  credit  upon 
their  old  debt  due  bv  the  Llovd  Mercantile 
Company  and  assumed  by  Lloyd  &  Company, 
•nd  bad  given  further  credit  to  the  new  firm 

166  U.S. 


of  Lloyd  &  Company,  by  selKng  merchandise 
to  it  on  the  faith  of  an  agreement  by  Brown 
that  bis  Memphis  bonds  should  be  a  security 
for  tbe  debt,  and  that  this  agreement  was  evi- 
denced by  a  written  contract  on  tbe  part  of 
Brown,  the  result  of  which  was  to  create  an 
equitable  lien  upon  tbe  bonds  or  the.  value 
thereof,  that  Brown  bad  unlawfully  withdrawn 
tbe  bonds,  and  that  tbe  lien  was  therefore  oper- 
ative upon  tbe  bonds  in  bis  possession  or  upon 
their  proceeds  if  he  had  disposed  of  them,  and 
if  the  proceeds  could  be  traced  to  bis  estate, 
and  if  not  that  tbe  estate  was  liable  for  the 
debt.  A  denial  on  tbe  part  of  tbe  defendants 
thai  *there  was  any  contract  but  the  let-  [660 
ter  above  referred  to,  tbe  terms  of  which  it  was 
asserted  did  not  give  rise  to  a  lien  upon  tbe 
bonds  or  their  value,  which  was  followed  by 
tbe  allegation  that  all  Brown's  obligations  un- 
der the  contract,  if  any  arose  from  it,  bad  been 
extinguished  by  his  being  compelled  to  pay,  in 
order  to  prevent  the  sale  of  the  bonds,  solely 
from  bis  own  money  tbe  debt  for  wbicb  tbe 
bonds  were  pledged,  tbe  further  defense  being 
an  assertion  thai  tbe  claim  of  Walker  &  Com- 
pany against  Lloyd  &  Company  was  extin- 
guished in  consequence  of  tbe  acta  in  relation 
to  tbe  mortgage  subsequently  taken,  is  referred 
to  in  tbe  answer. 

In  support  of  these  various  issues  both  par- 
ties took  testimony,  under  commissions,  tbe 
last  deposition  having  been  opened  on  October 
18,  1892.  When  all  the  testimony  had  been 
taken  and  its  result  was  known  to  tbe  parties, 
on  November  14,  1892.  tbe  complainants  by 
leave  of  court  amended  their  bill  by  averments 
charging  that  the  Memphis  bonds  referred  to 
were  in  the  possession  of  Mrs.  Anna  L.  Brown, 
she  having  received  (hem  as  a  gift  from  Tal- 
madge  E.  Brown,  and  praying  tbe  recognition 
of  ai> equitable  lien  on  the  bonds  in  her  bands. 
The  defendants  amended  their  answer  by  ad- 
ditional averments  concerning  the  conduct  of 
Walker  &  Company  in  relation  to  the  mort- 
gage taken  to  secure  tb^ir  debt^  Tbe  amended 
answer  besides  averred  that  *'tbe  said  T.  B. 
Brown,  deceased,  contributed  in  value  to  tbe 
said  J.  C.  Lloyd  &  Company  and  their  funds 
and  assets  tbe  full  sum  or  value  of  fifteen 
thousand  ($15,000)  dollars,  being  tbe  actual 
value  of  the  Memphis  bonds  loaned  to  said  J. 
C.  Lloyd  &  Company;  and  that  tbe  estate  of 
T.  E.  Brown  through  these  defendants  like- 
wise contributed  more  largely  in  amount  than 
tbe  value  of  said  Memphis  bonds  to  the  assets 
and  to  the  payment  of  the  indebtedness  of  J. 
C.  Lloyd  &  Company."  The  result  of  these 
amendments  was  that  the  complainants,  find- 
ing the  bonds  in  the  possession  of  Mrs.  Brown 
under  a  ^ft  from  her  husband,  elected  to  pro- 
cee<i  against  her  for  the  enforcement  of  tbe 
equitable  lien  which  they  asserted,  and  the  de- 
fendants added  a  new  ground  to  their  original 
defense  by  asserting,  not  that  the  bonds  had 
been  returned  to  Brown  *in  consequence[601 
of  the  payment  by  him  of  the  debt  for  which 
they  had  been  pledged,  but  that  Brown  and  his 
estate  had  contributed  more  than  the  value  of 
the  bonds  to  the  payment  of  the  debts  of  Lloyd 
&  Company.  The  circuit  court,  finding  that 
tbe  contract  between  Walker  &  Company  and 
Brown  created  no  equitable  lien  on  the  bonds, 
but  only  an  ordinary  contract  reUtion,  cod- 
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eluded  that  tbe  remedy  of  the  complaiDants  erable  amoant  of  merchandise,  and  at  the  tlnm 
"was  DOt  within  the  cognizance  of  a  court  of  of  the  dissolution  of  the  corporation  and  the 
equity,  and  therefore  dismissed  the  bill  resery-  formation  of  the  firm  the  liloyd  Mercentfle 
ing  the  right  of  Walker  &  Company  to  seek  Company  owed  Walker  &  Company  a  balanoe 
relief  against  the  estate  of  Brown  in  an  action  of  account  to  the  extent  of  $1,524.78.  During 
at  law.  58  Fed.  Rep.  23.  The  circuit  court  the  course  of  these  dealings  the  note  which  had 
of  appeals  for  the  eighth  circuit,  to  which  been  given  by  Lloyd  to  the  Union  Bank,  sup- 
court  the  case  was  taken  on  appeal,  rested  its  ported  by  the  Memphis  bonds  as  collateral^ 
decree  of  afQrmance  upon  substantially  the  reached  maturity  and  through  the  friendly  co- 
Baroe  grounds.  27  U.  8.  App.  291.  A  writ  operation  of  Walker  &  Company  the  oank 
of  certiorari  was  allowed  and  the  record  has  which  held  it,  at  the  request  of  Uovd,  ex- 
been  brought  here  for  review.  tended  the  term  for  its  payment.    After  the 

The  foflowing  facts  are  established  by  the  formation  of  the  partnership  of  Lloyd  &  Corn- 
proof:  paDJf  Lloyd  desired  to  purchase  on  credit  » 

In  1888  J.  C.  Lloyd  and  Copeley  Lloyd  were  large  amount  of  goods  from  Walker  &  Corn- 
engaged  in  business  at  Des  Moines,  Iowa.  T.  pacy,  and  furnished,  on  being  called  upon,  a 
B.  Brown  was  also  a  resident  of  Des  Moines  statement  of  the  condition  of  the  firm.  Thia 
and  a  man  of  large  fortune.  His  adopted  or  statement  indicated  the  solvency  of  the  firm, 
''foster  daughter  was  the  wife  of  J.  C.  Lloyd,  but  contained  no  mention  of  a  claim  in  favor 
In  February,  18S9,  J.  C.  Lloyd  and  Copeley  of  Brown  resulting  from  the  Memphis  bond 
Lloyd  organized  a  corporation  under  the  laws  transaction.  Upon  inquiry  being  addressed  br 
of  Iowa,  called  the  Lloyd  Mercantile  Com-  Mason  to  Lloyd  on  the  subject,  *he  de- [063 
pany,  and  this  company,  either  with  the  stock  clared  that  he  had  not  included'in  his  statement 
of  goods  purchased  in  its  own  name  after  its  a  debt  in  favor  of  Brown  growing  out  of  the 
organization  or  with  a  stock  which  had  been  lending  of  the  Memphis  bonds,  liecause  it  waa 
purchased  previously  by  J.  C.  and  Copeley  a  mere  friendly  arrangement  between  himself 
Lloyd  and  by  them  transferred  to  the  corpora-  and  Brown,  and  *'he  did  not  regard  it  exactly 
tion,  commenced  business  in  March.  1^89,  at  as  a  debt."  Mason  thereupon  made  a  memo- 
Tacoma,  Washington  territory.  In  May,  1889,  randum  on  the  bottom  of  the  statement  as  foK 
part  of  the  stock  of  merchandise  of  the  com-  lows:  **Io  addition  to  above  liability,  owe  Mr« 
pany  was  moved  to  ElJensburg,  Washington  T.  £.  Brown,  Des  Moines,  Iowa,  $15,000,  pay- 
territory,  where  a  store  was  opened  in  the  able  at  our  convenience.  This  is  in  the  city  of 
name  of  the  corporation,  and  the  remainder  of  Memphis,  Tennessee,  bonds,  iu>w  hypothecated 
the  stock  was  taken  to  Davenport,  in  the  same  Union  National  Bank  for  loan  eoual  in 
territory,  where  a  branch  store  *  was  also  amount."  Mason  thereupon  informed  Lloyd 
opened.  Between  July  and  the  1st  of  August,  "that  those  bonds  or  the  proceeds  of  thoae 
1889,  J.  C.  Lloyd  and  Copeley  Lloyd  issued  a  bonds  were  not  to  be  returned  or  paid  to  Mr. 
circular,  announcing  the  formation  of  s  com-  Brown  until  our  lebt  is  paid,"  and  Lloyd  re- 
mercial  firm  under  tbe  name  of  J.  C.  Lloyd  &  quested  Mason  to  dictate  such  a  letter  as  be 
Cotnpany,  which,  it  was  stated,  had  assumed  might  wish  Brown  to  sign  and  it  would  be 
all  the  debts  of  the  Lloyd  Mercantile  Company,  signed.  Mason  then  dictated  a  letter,  which  it 
In  the  autumn  of  1888,  preceding  the  formation  the  one  referred  to  in  the  bill  of  complaint 
of  the  Mercantile  Company,  the  Lloyds  bougbt  as  evidencing  the  contract,  and  which,  aa  al- 
from  the  firm  of  Clement,  Bain,  &  Company  ready  stated,  was  set  out  in  full  in  the  answer: 
6(52]  *merchandise  to  the  extent  of  $50,000,  r'».4/.««r.  a^rx*  oi  lofio 
pjrt  of  which  WM  paid  for  in  moDey  and  tbe  j^^„  j^„„  g  ^h  cag^  C^KiJ^DL 

feT..rit°^„'!^...^y„.ri?;-,  ."  !fr"''.i!'  Geotlemen:  I  beg  toadvi^you  that  ih^ioi 


1889.  there  were  outstaDdiDg  and  unpaid  notes.  ,  g^j^    thousand  dolUrs,  icemphto  IwndC 

thus  fciveu  for  the  purchase  price  of  the  mer-  "'   i.  tl"    "jTiS"   t  o  ti' Jh^^ 

cbandise  bought  from  Clement.  Bain.  &  Com-  5*i*?^  ?*,«">,  ^J- 1^' h}?J^J?JJ^' ^"?.£^ 

pany.    to    thi    amount    of    $16,000.    Upon  Tp!^   i.  w  ?^  th?  n^^^f.ln^nt^?^;  .^^ 

tb«i  noieaT.  E.  Brown  was  the  indorser  or  Tj^^.;,!* '!','LJ'^w"±"'^l'°f„i*^^^^^ 

aurety.    Tbe  makers  of  the  notes  being  unable  debtedness  that  they  may  be  owing  you  at  mur 

to  pay  Ibem.  Brown  handed  to  Lloyd  fifteen  ™1''S?l'.^'  P'l**!"?  ^^X^l^V  *^5"!v"! 


bonds  of  the  denomination  of  $1,000  each  of 
the  city  of  Memphis  for  the  express  and  only 
purpose  of  enabling  Lloyd  to  use  the  bonds  as 
collateral  security  for  a  loan  to  be  procured 
with  which  to  pay  the  outstanding  notes  upon 
which  he  (Brown)  was  surety.  Lloyd  called 
upon  the  firm  of   James  H.  Walker  &  Com- 

{)any  of  Chicago  to  assist  him  in  obtaining  this 
oani  Mason,  a  confidential  employee,  manag- 
ing the  credits  of  Walker  &  Company,  co-ope- 
rated with  Lloyd  in  his  effort  to  borrow  money 
on  the  security  of  tbe  bonds  of  Brown.  The 
Union  National  Bank  of  Chicago,  whose  presi- 
dent was  a  member  of  the  firm  of  Walker  & 
Company,  lent  Lloyd  tbe  money,  and  tbe  fifteen 
Memphis  bonds  were  pledged  as  collateral  for 
this  loan.  Subsequently,  from  May  to  July, 
1889.  Walker  &  Company  sold  and  shipped  to 
the  Lloyd  Mercantile  Company  a  very  consid- 


tbese  bonds,  or  tbe  value  thereof,  and  that 
these  bonds,  or  the  value  thereof,  are  at  the  riak 
of  tbe  business  of  Lloyd  &  Co.,  so  far  as  any 
claim  you  may  have  against  said  Lloyd  &  Go. 
is  concerned.  Tours  truly, 

T.  E.  Buowir. 

Pending  the  sending  of  this  letter  by  Lloyd 
to  Brown,  and  its  return  to  Walker  is  Com- 
pany, with  the  signature  of  Brown  aflSxed  to 
it,  the  goods  which  had  been  ordered  by  Lloyd 
were  prepared  for  shipment,  but  were  retained 
and  were  only  shipped  on  the  receipt  of  the 
letter.  Subsequently  in  December.  1889, 
Lloyd  &  Co.  became  insolvent,  and  the  debt 
to  Walker  &  Co.,  amounting  to  $18,91(1.119, 
remains  unpaid. 

*The  questions  which  first  require  solu  [d64 
tion  are,X>id  the  agreement  emtxxlied  in  tbe  let- 
ter create  an  equitable  lien,in  favor  of  Walker  A 
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Coinpany  upon  the  bonds  of  Brown  pledged  to 
the  Union  National  Bank,  and  if  so,  were  they 
returned  to  Brown  under  such  circumstances 
as  to  cause  the  lien,  if  any  existed,  to  be  oper- 
atiye  against  the  bonds  in  the  hands  of  Mrs. 
Brown,  who  holds  them  under  a  f;ift  from 
Browj],  and  therefore  subject  to  such  lien,  if 
any.  attached  to  them  in  the  hands  of  Brown? 
Before  considering  the  contract  itself,  and  the 
issue  of  fact  which  arises,  it  is  necessary  to  fix 
the  legal  principles  by  which  the  question  of 
equitable  lien  is  to  be  determined.  It  is  clear 
that  if  the  express  intention  of  the  parties  was 
to  create  an  equitable  lien  upon  the  bonds  or 
the  value  thereof,  or  if  such  intention  arises  by 
a  necessary  implication  from  the  terms  of  the 
agreement  construed  with  reference  to  the 
situation  of  the  parties  at  the  time  of  the  con- 
tract, and  by  the  attendant  circumstances, 
such  equitable  lien  will  be  enforced  by  a  court 
of  equity  against  the  bonds  in  the  hands  of 
Brown  or  against  third  persons  who  are  volun- 
teers or  have  notice.  It  is  well  settled,  said 
the  court,  in  Pinch  ▼.  Anthony,  8  Allen,  536, 
"that  a  party  may  by  express  agreement  create 
a  charge  or  claim  in  the  nature  of  a  lien  on  real 
as  well  as  on  personal  estate  of  which  he  is  the 
owner  or  possessor,  and  that  equity  will  estab- 
lish and  enforce  such  charge  or  claim,  not  only 
against  the  party  who  stipulated  to  give  it,  but 
also  against  third  persons,  who  are  either  vol 
unteers,  or  who  take  the  estate  on  which  the 
lien  is  agreed  to  be  given,  with  notice  of  the 
stipulation."  The  subject  was  very  fully  re 
viewed  with  reference  to  the  English  and 
American  authorities  in  Ketchum  v.  St.  Louis, 
101  U.  8.  806  [25:  9991,  where  the  language 
Just  cited  was  approved  and  that  ruling  was 
considered  and  reaffirmed,  during  this  term, 
io  Fourth  Street  Nat.  Bank  v.  Tardley,  165  U. 
8.  634  [ante,  855].  P(vneroy  in  his  work  on 
Equity  Jurisprudence  (vol.  3,  ^  1235), condenses 
and  states  the  general  result  of  the  authorities 
on  the  subject,  as  follows: 

"The  doctrine  may  be  stated  in  Its  most 
general  form  that  every  express  executory 
agreement  in  writing,  wherebv  the  contracting 
party  sufficiently  indicates  an  intention  to  make 
065J  *some  particular  property,  real  or  per- 
sonal, or  fund,  therein  described  or  identined, 
a  security  for  a  debt  or  other  obligation,  or 
whereby  the  party  promises  to  convey  or 
assign  or  transfer  the  property  as  security, 
creates  an  equitable  lien  upon  the  property  so 
indicated,  which  is  enforceable  against  the 
property  in  the  hands,  not  only  of  the  original 
contractor,  but  of  his  heirs,  administrators, 
executors,  voluntary  assignees,  and  purchasers 
or  encumbrancers  with  notice.  .  .  .  The  ulti- 
mate grounds  and  motives  of  this  doctrine  are 
explained  In  the  preceding  section;  but  the 
doctrine  itself  is  clearly  an  application  of  the 
maxim,  equity  regards  at  done  that  which 
ought  to  be  done." 

The  words  of  the  contract,  embodied  in  the 
letter,  are  as  follows:  "I  bee  to  advise  you 
that  the  loan  of  $15,000,  Memphis  bonds,  m'ade 
by  me  for  the  use  of  Messrs.  Lloyd  &  Com- 
pany, EUensburg,  is  with  the  understanding 
that  any  indebtedness  that  they  may  be  owing 
to  you  at  any  time  shall  be  paid  before  the 
return  to  me  of  these  bonds,  or  the  value 
thereof,  and  that  these  bonds,  or  the  value 
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thereof,  are  at  the  risk  of  the  business  of  Lloyd 
&  Company,  so  far  as  any  claim  you  may  have 
against  said  Lloyd  &  Company  is  concerned.'* 
This  language  certainly  designates  the  bonds 
or  the  value  thereof  as  a  security  for  the  debt 
to  Walker  &  Company.  It  says  that  the  bonds 
belonging  to  Brown  shall  not  be  returned  to 
him  so  long  as  the  debt  to  Walker  is  unpaid. 
It  thus  provides  for  the  keeping  in  the  hands 
of  Llovd  &  Company  of  the  bonds  until  the 
debt  of  Walker  is  discharged.  Having  stipu- 
lated for  retaining  the  bonds  as  long  as 
Walker's  debt  existed,  the  agreement  proceeds 
to  dedicate  the  property  thus  retained  exclu- 
sively to  the  payment  of  Walker's  debt,  for  it 
says,  not  that  the  property  so  held  shall  become 
an  asset  of  the  firm,  not  that  it  shall  be  liable 
to  the  general  creditors  of  Lloyd  &  Company, 
but  that  the  bonds  or  the  value  thereof  are  to- 
remain  at  the  risk  of  the  business  of  Llo^d  & 
Company  so  far  as  any  daim  that  you{  walker 
<&  Company)  may  have.  To  construe  the  con- 
tract as  making  the  bonds  a  mere  general  asset 
of  the  firm  would  not  only  eliminate  the  words 
"in  so  *far  as  you  (Walker  &  Company )[660' 
are  concerned,"  but  would  operate  an  injustice 
to  Brown  by  presupposing  that  he  had  given 
up  his  property  for  the  general  purposes  of  the 
firm  of  Lloyd  &  Company,  when,  on  the  con- 
trary, in  express  language,  the  contract  pro- 
vides that  only  one  creditor  of  Lloyd  &  Com- 
pany, to  wit,'  Walker  &  Company,  should 
exercise  recourse  on  the  bonds.  To  dedicate 
property  to  a  particular  purpose,  to  provide 
that  a  specified  creditor  and  that  creditor  alone, 
shall  be  authorized  to  seek  payment  of  bia 
debt  from  the  property  or  its  value,  is  unmis- 
takably to  create  an  equitable  lien. 

Nor  does  the  fact  that  the  letter  provides  that 
these  bonds  or  the  value  thereof  shall  be  "at 
the  risk  of  the  business  of  Lloyd  &  Company"* 
change  the  manifest  significance  of  the  con- 
tract, for  these  words  are  followed  by  the 
qualifying  language  ''so  far  as  any  claim  you 
may  have  against  Lloyd  &  Company  is  con- 
cerned." The  bonds  were  at  the  risk  of  the 
business  in  a  twofold  sense,  tiz.,  the  debt  of 
Walker  and  the  sum  for  which  they  were 
pledged.  Manifestly,  the  dedication  of 
Brown's  bonds  to  the  particular  and  special 
payment  of  Walker's  debt,  a  debt  due  by  tbe- 
business  of  Lloyd  &  Company,  left  the  bonds 
as  a  necessary  consequence  of  the  equitable  liea 
which  the  contract  created  at  the  risk  of  the- 
business,  that  is  to  say,  if  the  business  did  not 
pay  the  debt  which  it  owed  to  Walker  ^ 
Company,  the  bonds  or  their  value  were  sub^ 
mitted  to  the  risk  of  such  nonpayment,  and 
therefore  sublect  to  the  equitable  lien,  if  the> 
risk  of  the  business  made  it  necessary  for 
Walker  &  Company  to  exercise  the  lien  which 
the  contract  gave  that  firnt  The  contentioD 
that  the  words  **at  the  risk  of  the  business^ 
indicate  that  the  parties  to  the  contract  did 
not  intend  a  lien  on  the  bonds,  since  that 
provision  submitted  the  bonds  to  the  entire  risk, 
of  the  business  of  Lloyd  &  Company  for  everj 
purpose,  and  therefore  authorized  that  firm,  if 
they  recovered  possession  of  them,  to  use  them 
for  anv  other  debt  which  they  might  owe.  or 
to  self  them  and  apply  the  proceeds  to  their 
business  generally,  u  unsound,  since  it  entirely 
overlooks  the  express  averment  of  the  answer 
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Ibtt  the  boods  were  lent  by  Brown  to  Llojd  & 
Com\>tLny  for  ooe  purpose  alone,  that  is,  to  be 
^kl7  Juted  *afi  collatera  I  for  a  particular  debt  and 
none  otber.  Tbe  existence  of  this  debt  at  the 
f  icoe  tbe  letter  was  written  is  also  averred  in  the 
answer,  and  this  fact  additionally  elucidates, 
Dot  only  tbe  meaning  of  the  words  "at  tbe  risk 
of  tbe  business/'  but  also  the  stipulation  that 
tbe  bonds  "or  their  ?a1ue"  should  be  at  such 
risk.  Tbe  loan  for  which  the  bonds  had  been 
placed  ts  security  was  a  debt  of  Lloyd  & 
iJompanv.  The  anility  of  Lloyd  &  Company 
to  pay  this  debt  was  a  risk  upon  which  the 
coming  back  of  the  bonds  into  the  possession 
of  Lloyd  A  Company  depended.  The  contract 
coniid(*ring  the  possibility  of  the  payment  of 
(be  debt  by  Lloyd  &  Company,  and  tbe  arising 
therefore  of  the  right  of  that  firm  to  retake 
possession  of  the  bonds,  atipiilates  for  their 
nonreturn  in  that  event  to  Brown.  On  the 
other  hand,  considering  that  the  firm  of  Lloyd 
A  (*ompiiny  might  be  unable  to  pay  tbe  debt, 
nnd  therefore  fail  to  recover  possession  of  the 
bonds,  the  contruct  provides  that  the  claim  in 
favor  of  Brown  for  tiie  value  of  his  bonds,  lost 
by  the  failure  of  the  firm  to  pay  the  debt  for 
which  thrv  were  pledged,  should  not  be  pre- 
ferred agHiDNt  the  assets  oi  Lloyd  &  Company 
to  the  detriment  of  Walker's  claim.  Now,  the 
restriction  placed  on  Brown  aa  to  the  nonexer- 
rise  of  his  olalm  tut  the  value  In  consequence 
of  ihe  risk  to  which  the  bonds  were  subjected 
from  tbe  outntiuullna  pltHlge  cannot  destrov  the 
express  pn> vision  against  tbe  return  of  tbe 
KMids  to  Brown  in  the  event  that  the  risk  of 
tbe  bu&inesa  did  not  prevent  tbeir  coming  back 
fti:o  tbe  possession  or  Lloyd  i&  Company. 

Equally  without  force  la  the  assertion  that, 
ioaHDiic^  aa  tbe  face  value  of  the  bonds  was 
#:^M>«  and  tbe  debt  for  which  they  were  then 
pdccced  WIS  $15,000.  thort^fore  the  parties 
ccold  not  bate  ci^ntompUteil  tbe  c«^ming  back 
o^  the  boDds  into  the  |H>a4ession  of  Lloyd  & 
Cooapaay  and  tbeir  return  to  Brt)wn.  This 
affgumeiit^  if  accepteii,  would  read  out  of  the 
coBCrairt  its  express  language  providing  agf  inst 
tbe  retum  to  Brown  in  the  c\>ntioffency  stated. 
Of  coQise.  tbe  lien  in  favor  of  Walker  & 
Coopanv  was  tubordinate  to  Ihe  orior  and  out* 
ataBdingVlaim  resulting  from  tbe  pletisre;  but  tbe 
obtioos" puffKtae  of  tbe  contract,  while  i>onsid> 
€ie8>r:Dc  that  fac<«  was  to  *give  U>  Walker  dk 
CcBpiany  Uke  benefit  of  ihe  bonds  as  a  security  ! 
for  tbeir  claim  io  tbe  event  Llovd  ^  C\>mpanT 
^iscbarged  tbe  debt  for  wbVb  tbev  were 
pMced.  from  tbeir  assets,  and  tberebv  fiecaiiie 
<eati;M  to  the  pccnmsKm  of  the  bonds.  This 
coosirucfioD  of  the  contract  and  of  the  rtchts 
<ti  the  parties  under  it  was  that  entertained ! 
^ben  the  aaswer  was  filed  and  before  the; 
ftoof  had  K^ec  taken,  since  the  answer  ex>  I 
wesaly  asserts  that  the  pledged  debt  hvjl  not . 
Veen  paid  M*  Lk>T>i  &  0;mpany,  but  was 
made  joMy  irooi  :W  as^ts  of  Brvvwn  in  order 
to  prev^rat  tbe  sale  of  the  hoods,  and  therefore 
hi?  obiigi:x>a  under  tbe  contract  had  been 
^iKchaneed.  Tbe  subeiN)uent  amendment  to 
tW  awwer.  whxh  gave  a  different  view  of  the 
<OB:nc^.  was  Baie  after  the  coming  in  of  the 
pivof.  which  deoiOQStrated  the  fac€,  as  we 
ahal:  hereafter  s«e.  to  be  that  the  pi^vment  of 
the  (iebc  bad  noc  teen  maie  by  Brown,  but  by 
LioT>2  Jk  CeMpaay.    If  ibeie*  be  asbifui^  in . 


the  contract  resort  may  be  had  to  the  situation 
of  the  parties  and  toe  circumstancea  under 
which  it  was  entered  into  for  the  purpose,  not 
of  changing  the  writing,  but  oi  furnishing 
light  by  which  to  ascertain  its  actual  signifi- 
cance. Runkle  t.  Burnham,  158  U.  8.  224 
[38:  6971. 

Resorting  to  these  means,  the  purpose  of  tbe 
parties  to  create  a  lien  upon  the  bonds  or  their 
value  is  clearly  manifest.  At  the  time  tbe  con- 
tract was  entered  into,  the  bonds  were  held  aa 
collateral  security  for  a  loan  obtained  by  Lloyd 
to  pay  ofP  a  debt,  for  which  Brown  was  bound* 
contracted  for  the  purchase  price  of  merchan- 
dise. The  proof  conclusively  sustains  the  aver- 
ments of  the  answer  that  the  bonds  had  been 
given  by  Brown,  not  for  the  general  purpose 
of  the  business  of  Lloyd  &  Company,  but  ex- 
clusively to  enable  that  firm  to  pay  this  par- 
ticular debt.  This  refutes  the  theory  that  the 
bonds  were  in  the  hands  of  Lloyd  &  Company 
for  every  purpose,  and  suggests  the  intention 
of  the  parties  that  on  the  payment  of  the  old 
debt  by  Lloyd  &  Company  for  the  purchase  of 
goods,  for  which  tbe  bonds  were  pledged,  they 
should  occupy  tbe  same  relation  to  tbe  new 
debt  for  the  same  purpose  which  was  atx>ut  to 
be  created.  Nor  is  there  force  in  the  ami  men  t 
that  the  statement  made  by  Mason  to  Llovd  & 
^Company  preceding  tbe  writing  of  tbe  [o09 
letter  conclusively  shows  that  Walker  &  Com- 
pany did  not  contemplate  alien  upon  the  bonds, 
and' therefore  that  the  letter  embodying  the 
contract  which  they  exacted  l)efore  giving  the 
credit  must  be  held  not  to  have  given  rise  to 
the  lien.  This  suggestion  is  predicated  upon  ihe 
fact  that  in  the  conversation  the  words  **or 
proceeds"  of  tbe  bonds  were  used  by  Mason. 
But  Uie  contract  contains  no  such  words;  it 
stipulates  against  the  return  of  tlie  bonds  U> 
Brown,  and  against  U|e  use  by  Brown  of  bis 
claim  against  tbe  assets  for  the  vsloe  of  tba 
bonds.  The  use  by  Mason  of  tbe  word  '* pro- 
ceeds^ cannot  be  held  to  obliterate  the  wriuen 
contract,  and  If  resort  is  to  be  had  to  tbe  at- 
tendant circumstances,  it  must  be  so  had,  not 
to  a  particular  word  used  in  a  conversation,  but 
the  whole  of  tbe  situation  must  be  considered. 
If  this  is  done,  it  becomes  dear  that  as  Walker 
&  Company  were  familiar  with  the  transactioii 
bv  which  the  bonds  bad  been  delivered  to 
L^oyd  &  Company  by  Brown  for  the  porpoae 
of  being  used  as  collateral  for  a  particiilar  debt, 
which  was  confirmed  by  the  statement  madn 
to  them  by  Lloyd  at  tbe  time  of  tbe  tranaae- 
lion,  we  cannot  presume  that  they  treated  with 
Lloyd  as  having  other  power  over  tbe  bonds 
than  the  limited  purpose  for  which  Brown  had 
loaned  them.  From  these  consideratloos  we 
conclude  that  the  contract  provided  for  a  ties 
upon  the  bonds  to  secure  Walker^s  debt  subor- 
dinate to  the  then  outstanding  Hen  resaitinc 
from  tbe  eiiatinc  pledge,  and  stipulaied 
atainst  a  return  of  the  bonds  in  the  event  of 
the  payment  of  tbe  debt  br  Lloyd  &  Com- 
(«ny,  and  impowd  upon  Brown  the  obligation 
ttot\o  assert  fwuitf  the  debt  of  Walker  &  Com- 


oacy.  a  claim  against  tbe  sssets  of  Llojd  ft 
company  for  the  value  in  the  event  the  risk 
of  thr  busiaesQ^  the  outstanding  pledge,  pre- 
veeted  tbe  recura  of  the  hoods  to  tbe 
saoQ  of  Llovd  4  Company. 
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absorbed  by  the  risk  of  the  business,  or  were 
they.  CD  the  contrnry,  returDed  to  Brown  fo 
TiotatioQ  of  the  contract  and  subject  to  the 
equitab'ie  lien  which  the  contract  created  to  se- 
cure ihe  payment  of  the  debt  due  Walker  & 
Company?  Shortly  after  the  roakinfi:  of  the 
contract,  that  is,  on  October  26  and  29.  1889, 
^70]  *two  payments,  one  for  $7,800,  and  the 
other  for  $2,700,  were  made  on  account  of  the 
debt  due  the  Union  National  Bank  for  which 
the  bonds  were  held  as  collateral.  When  tbe^e 
two  payments,  aggregating  $lOpO(K),  were 
made,  ten  of  the  Memphis  bonds  were  de- 
livered by  the  bank  to  Lloyd  and  by  him  re- 
turned to  Brown.  Subsequently,  on  Decem- 
ber 17,  1889,  the  balance  of  the  debt,  $5,000, 
was  paid  to  the  bank,  and  the  remainder  of 
the  bonds  were  also  returned  to  Brown.  As 
to  the  source  whence  the  money  wherewith  the 
payment  of  October  26  of  $7,800  was  made, 
the  testimony  of  Lloyd  is,  to  speak  mildly,  of 
an  evasive  character.  The  proof,  however, 
conclusively  estabiiRhes  that  this  payment  was 
made  as  follows:  Lloyd  and  Brown  called  at 
the  Polk  County  Savings  Bank  of  Des  Moines, 
Iowa,  and  a  loan  was  asked,  in  the  name  of 
Lloyd,  for  $7,500,  and  a  ninety-day  note  for 
that  amount  was  drawn  by  Lloyd  to  the  order 
of  the  bank.  This  note  after  being  indorsed  by 
Brown  was  discounted  by  the  savings  bank, 
the  bank  giving  for  the  net  amount  of  the  dis 
count  a  draft  on  New  York,  which  was  used 
to  make  the  payment  to  the  Union  NaMonal 
Bank.  The  payment  of  October  29  of  $2,700 
ia,  by  the  uncontradicted  testimony,  shown  to 
have  been  made  solely  from  the  a&^^ts  of  Lloyd 
A  Company.  The  payment  on  December  17 
of  the  $5,000  was  made  in  this  way.  Brown 
drew  two  drafts  for  $2,500  each  on  Lloyd  & 
Company  at  Ellensburi?  to  the  order  of  the 
Iowa  National  Bank  of  Des  Moines,  and  these 
drafts  were  discounted  by  that  bank  and  the 
proceeds  put  to  Brown's  credit  in  account. 
He  then  purchased  a  draft  to  the  order  of  the 
Union  National  Bank  for  $5,000,  giving  his 
check  on  his  own  bank  account  in  payment 
of  the  draft.  The  draft  so  purchased  was  used 
for  the  payment  of  the  balance  due  the  Union 
National  Bank,  by  which  final  payment  there- 
lease  of  the  remainder  of  the  bonds  was  ac- 
complished. The  two  drafts  drawn  by  Brown 
on  Lloyd  &  Company  were  forwarded  by  the 
Iowa  bank  to  Ellensburg  for  collection.  One 
of  them  was  paid  in  full  from  the  assets  of 
Lloyd  &  Company  before  their  failure,  the 
other  remained  unpaid  at  the  date  of  their  fail- 
ure, and  was  treated  by  Brown  as  a  liability  of 
the  firm, and  was  used  for  the  purpose  of  absorb- 
07  I  ]  ing  *it8  assets  in  the  manner  to  be  here- 
after stated.  On  the  drawing  of  these  drafts 
Brown  credited  Lloyd  &  Company  in  account 
with  the  amount  thereof,  and  against  this 
credit  he  debited  Llo\d  &  Company  with  the 
$5,000»  which  he  paid  for  account  of  Lloyd 
for  the  final  payment  on  the  note  due  the 
Union  National  Bank. 

Near  the  middle  of  December.  1889.  Brown 
was  io  Ellensburg.  and  on  the  26th  of  Decem- 
ber, at  the  insiieation  of  Brown,  a  chattel 
mortgage  upon  the  stock  of  goods  of  J.  C. 
Lloyd  &  Company  was  executed  in  favor  of 
the  Iowa  National  Bank  of  Des  Moines  for 
$17,500»  and  on  the  same  day  a  mortgage  sec- 


ond in  rank,  also  at  the  instigation  and  request 
of  Brown,  was  executed  by  the  firm  in  favor 
of  the  Polk  County  Savings  Bank  for  $7  500. 
Included  in  the  amount  of  the  debt  secured  by 
the  mortgage  to  the  Polk  County  Savings 
Bank  were  the  notes  for  $7,500  given  by  Lloyd 
and  indorsed  by  Brown,  from  the  proceeds  of 
which  the  first  payment  of  $7,800  was  made. 
Included  in  the  debt  of  tbe  Iowa  National 
Bank,  for  which  the  mortgage  was  given,  was 
the  draft  for  $2,500,  which,  as  has  been  al- 
ready stated,  was  not  paid  at  that  datebv  Lloyd 
&  Company.  The  balance  of  the  debt  m  favor 
of  the  Iowa  National  Bank  i-epresented  re- 
newal notes  of  Lloyd  indorsed  by  Brown, 
which  were  held  by  the  Iowa  National  Hank, 
tbe  original  notes  having  k)een  prior  in  date  to 
the  formation  of  Lloyd  &  Company. 

The  proof  leaves  no  doubt  that  the  ezecution 
of  these  mortgages  was  brought  about  by 
Brown,  who  thus  sought  to  secure  the  stock  of 
goods  of  Lloyd  &  Company  for  the  purpose  of 
paying  the  debts  for  which  he  asserted  himself 
to  be  indirectly  liable.  Indeed,  as  to  the  mort- 
gage taken  in  favor  of  the  Iowa  National  Bank 
the>  unchallenged  proof  is  that  Brown  acted  in 
procuring  the  mortgage  without  reference  to  or 
instructions  from  the  bank,  but  solely  in  hia 
own  interest.  Having  thus  obtained  the  two 
mortgages  upon  the  stock  of  goods,  he  pro- 
ceeded, by  way  of  procuring  a  mortgage  on 
real  estate  of  Lloyd,  of  assignments  of  a  lease- 
hold held  by  him  or  his  firm,  assignment  of  a 
mortgage  claim  existing  in  favor  of  Lloyd  ft 
Company,  and  by  receipt  of  $7,600  in  cash  pro- 
cured by  *Lloyd  by  mortgage  upon  real  [6718 
estate,  to  make  himself  master  of  the  situation 
so  as  to  apply  practically  all  the  property  of 
Lloyd  &  Company  and  Lloyd  individually  to 
the  payment  of  debts  claimed  to  be  due  him  by 
Lloyd  &  Company,  including  those  debts  for 
which  he  was  contingently  liable.  Having 
thus  secured  to  the  utmost  all  his  claims 
against  Lloyd  &  Company  by  treating  the 
debts  upon  which  he  was  contingently  liable 
as  the  debts  of  Lloyd  &  Company,  a  chattel 
mortgage  inferior  in  rank  to  those  taken  in  the 
name  of  others,  was  executed  in  favor  of 
Walker  &  Company  for  a  part  of  tbe  debt  due 
them,  and  they  were  advised  by  telegram  of 
the  fact.  Tbe  failure  of  Lloyd  &  Company  at 
once  followed  these  occurrences.  Attachments 
were  sued  out  by  many  general  creditors  and 
the  business  was  wrecked.  Without  going 
into  details  as  to  the  result  of  the  mortgages 
and  attachments,  it  sufilces  to  say  that  nothing 
was  paid  on  account  of  Walker  &  Company's 
debt. 

The  contention  that  $9,800  of  the  money  paid 
on  account  of  the  debt  of  the  Union  National 
Bank  for  $15,000  must  be  considered  as  solely 
made  by  Brown  is  without  merit.  This  claim 
is  based  on  the  fact  that  the  notes  for  $7,500 
which  were  discounted  by  the  Polk  County  Sar- 
ings  Bank,  and  from  which  discount  the  money 
was  derived  to  make  the  payment  of  $7,800, 
were  indorsed  by  Brown,  and  upon  the  further 
fact  that  one  of  the  two  drafts  of  $2,500  each 
which  were  drawn  upon  Lloyd  &  Company  to 
make  up  the  $5,000.  and  which  was  discounted 
by  the  Iowa  National  Bank,  was  drawn  by 
Brown.  The  notes  and  the  draft  were  pri- 
marily obligations  of  Lloyd  ±  Company.   The 
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coDtnct  betneen  BrowD  and  Walker  &  Com- 
pui;  from  nblch  the  lien  on  Ihe  boDds  arose 
torbade  tbe  return  of  Ibe  bonds,  and  besides 
tlipulated.  Id  tbe  event  of  tbeir  being  loal  \>j 
the  riskol  tbe  busiaess,  that  the  claim  for  their 
value,  in  favor  of  Brown  as  agaioat  Lloyd  & 
Gompaoj,  should  not  be  urged  uaril  tbe  pay- 
ment of  Ibe  debt  of  Walker  &  Companj.  It 
ivould  be  a^Inst  the  moat  elementary  rules  ol 
good  conscience  end  of  fair  dealing  to  allow 
firowD  to  treat  tbe  pajmentaf  the  debt  aa  bav- 
iDebeenmadeb;  Lloyd  &  Company , and  there- 
673]  foretoenforce  against  the'asseuortbat 
firm  the  enlire  claim,  to  the  detriment  ol 
Walker  ft  Company,  and  at  tbe  same  time  to 
allow  Bronn  to  defeat  the  lien  on  tbe  bonds 
upon  tbe  contrary  hypothesis  that  tbe  entire 
payment  had  been  made  by  bim,  Brown,  not 
by  Lloyd  &  Company,  No  court  of  conscience 
can  permit  Brown  1o  speculate  on  hia  chances 
of  securfng  himself  for  all  biaclaime  by  defeat- 
log  tbe  l^u  of  Walker  ft  Company  on  tbe 
one  hand,  aod  then  on  the  other  to  allow  bim 
to  assume  a  conQicting  attitude  in  order  to  de-  ' 
itroy  the  lien.  Having  asserted  the  claims  ai 
debts  of  Lloyd  ft  Company,  having  sought  tc 
absorb  the  assets  on  Ibia  theory,  Brown  is  con- 
cluded by  his  conduct. 

Tbe  claim  set  up  Id  th«  amended  answer, 
that  because  Brown  had  other  debts  of  Lloyd 
ft  Company  which  are  unpaid,  Iberefore  be  had 
contributed  to  tbe  amount  of  $10,000  to  the 
assets  of  Lloyd  ft  Company,  and  thus  per 
formed  bis  contract.  Is  aa  wanting  in  equity  as 
tbe  contention  wbicb  we  have  Just  considered. 
It  ia  far  from  clear  from  the  record  whether 
these  asserted  debts  have  not  really  been 
paid  or  secured,  but  it  ibey  have  not  the 
stipulation  of  the  contract  which  forbade  tbe 
return  of  the  bonds  was  for  tbe  beoefil  of 
Walker  ft  Company,  not  for  that  of  all  tbe 
creditors  of  Lloyd  ft  Company.  Having  dedi- 
cated the  bonds  belonging  to  bim  to  the  pay- 
ment of  the  debt,  Brown  cannot  be  heard 
to   make   aa  exception  tn    favor   of   claims 


tracted.  If  there  were  debts  due  Brown  by 
Llovd  ft  Company  tbey  were  as  completely  ex- 
cluded from  interfering  with  the  lien  of 
Walker  ft  Company  upon  the  bonda  aa  if  they 
hid  been  held  by  tbird  persons. 

Tbe  contention  that  tbe  debt  of  Walker  ft 
Company  waa  eitingulahed  from  the  fact  that 
after  having  accepted  the  mortgage  securitv 
for  B  part  of  their  debt,  they  united  with  other 
mortgage  creditors  in  buying  tbe  n'ijbls  of  cer- 
tain attaching  creditors,  and  thereafter  sold  the 
alock  of  goods  without  toreclaiure,  ia  fully  an- 
■wered  by  the  atalement  that  there  la  no  proof 
whatever  of  any  agreement  that  tbe  taking  of 
674]  "security  should  ai-tiDguiab  the  original 
claim,  atidthe  proof  ia  also  clear  that  tbe  acta  of 
Walker  aa  (o  tbe  purchase  of  the  rights  of  the 
attaching  credltora  and  the  subsequent  dealings 
with  the  property  were  upon  tbe  express  un- 
derstanding wftb  Brown  that  these  transac- 
tions ahoufd  In  no  way  impair  the  rights  of 
Walker  ft  Company  under  the  contract  which 
we  have  considered. 

The  anerted  right  of  Walker  ft  Company  to 
834 


enforce  against  tbe  estate  of  Brown  a  claim  for 
$560.14,  averred  to  bxve  been  expended  in  an 
effort  to  collect  the  debt  due  by  Lloyd  ft  Com- 
pany upoti  an  alleged  agreement  of  Brown  to 
repay  the  aame.  was  not  pressed  at  Ibe  hearinx, 
and  we  do  do!  Iberefore  determine  whether  tbe 
sum  was  realty  due.  and  whether,  if  due,  it  fa 
enforceable  in  a  court  of  equity. 

There  was  a  claim  made  In  the  discuasion  at 
bar  that  tbe  interest  on  the  portion  of  the  debt 
due  Walker  &  Company,  which  whs  embraced 
within  tbe  mortgage  executed  in  Washington. 
bears  10  per  cent  interest,  and  Iberefore  should 
be  allowed  at  that  mie.  But  tbis  claim  over- 
looks the  fact  that  the  bill  is  founded  upon  tbe 
general  account  due  Walker  ft  Company,  and 
Dol  upon  tbe  mortgage  executed  in  Washing- 
ton, wbicb  represented  only  a  part  of  Ihe 
debt.  Besides,  the  account  due  by  Lloyd 
ft  Company  to  Walker  ft  Company,  taken 
from  the  books  of  the  latter  firm,  was  of 
fered  in  evidence  on  Ibe  trial,  and  there  1* 
therein  made  only  a  charge  of  6  per  cent  inter- 
est, computed  to  a  abort  lime  before  the  filing 
of  tbe  bill.  This  is  conclusive  againat  tbe 
claim  of  Intereat  at  the  rate  of  10  per  ceol. 
There  ia  also  a  reference  in  the  record  to  several 
interest  coupons  collected  on  the  Memphis 
bonds  by  Brown  prior  to  bia  dealb  and  aune- 
quent  to  the  unlawful  return  of  the  bonds  to 
him,  but  Ibe  averments  of  tbe  bill  taken  la 
connection  with  the  amendment  electing  ta 
aasert  the  lien  against  the  bonds  in  the  bands 
of  Mrs.  Brown,  aa  they  were  when  received 
from  ber  husband,  precludes  any  queatioiw 
which  migbt  olherwiae  arise  on  this  subject 

As  the  Memphis  bonds  are  admittedly  in  tba 
bands  of  Mrs,  Brown  aa  a  gift  from  her  hua 
band  ,tbe  enforcement  of  the  "lien  lhereoo[07S 
presents  no  question  as  to  tbe  jurisdiction  o(a 
court  of  equity  over  the  estate  of  a  decedent. 

It  follows  from  tbe  foregoing  that  the  court 
below  erred  tn  refusing  Co  recognize  the  claim 
of  Ihe  complainants  and  to  enforce  in  their  fa- 
vor a  lien  on  tbe  Memphis  bonds  in  the  hands 
of  Mra.  Blown,  and  for  Ibe  errors  In  these  par- 
ticulars the  decree  mutt  be  rettertrd.  and  tbe  cue 
remandedto  Ibe  trial  court  for  fiutber  proceed- 
ings not  incousisteot  with  tbis  opinion. 


UNITED  STATES,  Appt.. 
SANTA  Ft. 

(See  B,  C.  Heporter's  ed.  BTB-TIT.) 

Spanith  law—ripht  of  Spnnia  (own  to  fani— 
tanddtiiignated^inehoate  claim — right  ofeitg 
of  Santa  Fi  to  land. 

L  The  Spanish  law  did  not,  proprio  Mporc.  oouM 
upon  every  Sp&nlsh  villa  or  town  a  irnnl  o(  4 
•guare  leaxue*  of  land  to  be  measured  Irom  tba 
center  or  the  plaia  of  auch  (own. 

i.  Tbe  nght  of  a  ^pantBh  town  to  hold  land  for 
public  purpose*  was  required  to  be  evidenced  bf 
a  sranc  from  tbe  vloeror  or  sovemor.  and  auck 
Brant  when  made  required  oonDrmatlQn  bjr  tbe 
Crown. 

L    Under  tbe  law  at  Spain  H  was  necessary  that 

t^e  proper autborlileasbould  parttcuUrlr  deeit- 

nate  tbe  land  to  be  acquired  br  towns  or  poeUn 

lU  D.ik 
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brfore  >  vested  rljrbt  ot  tlU«  to  the  use  tbereot  occupalion— altbougb  Ihe  record  does  Dot  fli 

couM  aiiw.  the  precise  cbaracler  of  Ibe  municipal  gOTeni- 

«.    An  Incboate  claim  wblcb  could  Dot  have  been  meut— there  is  no  doubt  tbal  there  was  a  let- 

■nerted  as  ao  absolute  right  sBalnat  the  goTem-  tlement  on  Ihe  site  of  Ibe  old  ?i]1a  of  Sinln  Ffi, 

mentnl  either  BpalD  or  Mexico,  and  which  wai  and  that  it  wsa  also  the  capitalot  tbe  province, 

subject  w.  the  uncontrolled  dlwiretion  of  Con-  j„  jgjj    3^,^,^  j-g  „„  Incorporated   and    iU 

T^     hfV^r    ™h      ?hi'^rrt''n/«.;?i  boundarlea  deflaed   by    act  of  the   territorial 

iber«rore  to  beyond  the  r«Bch  of  Judicial  cognl.  53.    Kearneys    Code,    113.     The    municipal 

mjoe,  charter  rran led  In  1S51  was  shortly  Ibereafter 

•.    The  oltr  of  Santa  F6  Is  not  enUtled  to  « tract  repealed;  and  tbe  probate  Judge  of  Ihe  county 

ot  4  «quare  leagues  ot  land  In  trust  for  the  use  of  became,  by  operatloa  of  law.  the  cualodian  of 

IU  inhablunta.  in  the  abeenoe  of  anrevMeooeof  the  records  ot  the  corpoiatlon,  and  was  a  trustee 

a  orant  or  that  li  has  ever  possessed  the  land  to  wind  up  its  affairt.     N.  H.   LaWB    1BS1''53, 

or  ttiat  any  loiholder  In  the  cHy  claims  to  own  or  Kearoey's  Code,  272.     No  municipal  body  ei- 

boiabjTtrmeoftartlilBderlveduoderthesup-  isled  from  this  time  Until  the  year  1891,  when 

lK»ed  right  of  the  cltj.  while  there  Is  Bvtdence  Santa  F*  wasBRaio  oreanized  pursuant  to  the 

that  In  ins  Ihe  olty  pel.tloned  for  sod  oblaloed  ,g,g  „,  jj^,  rfeiico. 

t^'f^  ^iM^^  lVrtZ«?™>,«^hJ[i^«  Under  the  8th  section  of  the  act  approved  J;,ly 

rte  boundane. of  tbe  4 K,uare  league.  whK^  ar«  ^^   ^^^^^^  g^^,^ ^^  ^  ^  ^^^^   ld8)-ther«7 1 

[No.  208.1  probate  judge  of  tbe  county  ot  Santa  Ff.  pre- 
sented to  the  aurvejor  general  of  New  Mexico  a 

Aruued  Janvary  7,  8,  1S96.     Decided  March  1,  claim  on  behalf  of  the  city  for  4  square  leB|;uea 

ISSl.  oflanJ.  Thiaclsimnaasubstantiallj  based  up- 
on the  averment  tljat  as  Ihe  city  of  Sania  F£  was 

APPEAL  from   a  decree  of  Ihe  Court  of  in  eiistcnee  during  the  whole  period  of  8p«n- 

Prtvaie  Land  Claims  conflrming  to  lo^  isb  sovereignty  over  New   Mexico,  It  was  cer- 

holders  in  the  city  of  Sania  Fe  the  lota  held  by  talo  that  "under  Ibe  Spanish  laws,  usagea,  and 

them  in  severalty,  and  cooBrmlog  to  tbe  city  customs  tbe  inhabitants  thereof  were,  asacom- 

In  trust  for  Ita  inhabitunta  a  tract  of  4  square  munity.  enlilled  to  receive,  and  your  pelilion- 

leagues.     Reterted,  and  cause  remanded  with  era  believe    and  claim  did   in  fact   receive,  a 

inslruclioDS  to  dfamiss  the  suit  eiant  from   tbe  Crown   for  at  least  4  square 

Tbe  facts  are  stated  in  the  opinion.  leagues  of  land  and  commons  which  tbey  now 

Meur*.  J.  H.  Dickinson,  Assistant  Attor-  claim."     Ai  the   le);al  authority  (or   this    as- 

Dey  Qeoeral.  and  Matthew  G.  Reynoldia,  serted  rigbl  of  tbe  city,  reference  was  made  to 

Special  Assistant  to  tbe  Attorney  Oeneral,  for  speciSed  provisions  ot  the  law   of  Spain,  and 

U>e  appellant.  tbe  prayer  of  the  petition  was  "that  said   land 

.V«s*r(.  WillJMB  H.Pope  and  T.B.Ckt-  be  surveyed,  and  that  a  patent  therefor  be  la- 

ron  for  appellee.  sued   bv    the    United    Slates   to  the    probata 

ludire  for  the  time  being    of  said  county   of 

Mr.    Justice  White  delivered  the  opinion  Sanin  F§,  in   trust  for  the   use  and  benefit  of 

of  the  court:  the  landholders  and  inhabitants   within    said 

670]     This  case  comes  on  appeal  taken  by  tract,  and  for  tbe  city  of   Santa  F6  until  tbe 

tbe  United  Slates  from  a  decree  ot  the  court  of  aamc  be   by  law  incorporated  under  charter, 

private  land  claims  conflrming  to  the  lothnid-  and  thereby  become  the  rightful  custodian  of 

ersib  privily  with  the  city  of  Santa  F6  the  lots  the  patent  for  said  tract   of  land."     The  aur- 

heldby  them  in  severalty  in  that  city,  andcoo-  veyor    general    reported  for  confirm ati on    to 

flrming  to  the  city  itself  in  trust  for  tbe  use  of  Congress  tbe  claim  thus  made  (H.  of  R.  Ex. 

its  InbabitanU  a  tract  ol  4    square   leagues  Doc  269.  43d  Cong.  1st  seas.),  and  the  recom- 

claimed  by  tbe  city,  except  mines  of  gold,  sll-  mendation  not  having  been  acted   upon,  thli 

ver,  and  quicksilver,  and   properly  appropri-  suit  was  commenced  by  the  city  of  Santa  Yb, 

aied,  used,  occupied,  possessed,  or  owned  by  under  the  provisions  of  the  act  of  March  8, 

the  tJoi ted  States.  1861,  creating  the  court  of  private  land  claims. 

It  U  conceded  or  shown  that  prior  to  1680  28  Stat.  atL.  864,  chap.  B89. 
there  exialed  a  Spanish  town  known  as  La  Tbe  petition  originally  filed  on  behalf  of  Ibe 
Villa  de  Santa  Fe  wbich  was  the  seat  of  gov-  city,  aFler  settingoutthe  existence  ottheSpan- 
ernment  of  the  Spanish  province  of  New  ish  villa  known  as  La  Villa  de  Santa  Fe,  sub- 
Mexico,  and  that  there  was  also  prior  to  that  staotially  averred  that  the  municipality  of 
dale  the  oSctal  mechanism  required  by  Ihe  Santa  P6  occupied  the  aitus  of  the  Spanish 
Bpanisb  law  to  direct  the  affairs  of  a  Spanish  viila  and  poasessed  jurisdiction  over  tbe  samo 
Tlllaortown.  The  origin  of  tbe  town  or  villa  territory,  and  therefore  was.  in  law,  thesuc- 
!•  obscure,  but  Ibe  record  indicates  that  as  cesser  to  all  the  rights  enjoyed  by  the  Spanish 
early  as  1S43  the  settlement  was  made  by  de-  villa.  It  alleged  that,  prior  (o  the  lodian  in- 
Kflers  from  tbe  Spanish  military  force  under  surreclion  In  1880,  the  villa  bad  received  • 
CoroDado,  who  refused  to  accompany  their  pueblo  grant  of  4  square  leagues  of  land,  the 
commander  on  bis  return  10  Mexico,  and  aet-  central  point  of  which  was  in  tbe  center  of  tbe 
lied  at  Santa  F6.  In  1880  the  Spaniards  were  plaza  of  the  city  of  Santa  FE;  that  the  grant 
driven  out  by  an  Indian  insurreclioD  and  was  made  by  the  EIng  of  SpBiu:that1uridiciU 
Sania  F£  was  destroyed,  Ihe  Spaniards  retreat  possession  was  given  thereunder,  and  that  auch 
log  to  Paso  del  Norte,  where  tbey  remained  facts  were  evidenced  by  a  valid  teslimonto:  that 
DDlll  16S3,  when  Diego  deYaraas  reconquered  *thc  archives  and  records  of  the  villa  were[678 
tbecouDlry.  In  169jt  de  Vargas  re  estahllsbed  destroyed  In  Ihe  Indian  Insurrection  ol  1680, 
Raoia  Ff .  From  that  time  to  the  American  and,  therefore,  the  title  could  not  be  produced. 
1«S  D.S.  8» 
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The  fact  was  also  averred  that  the  claim  bad 
been  submitted  to  the  surveyor  ^oeral,  and 
bad  been  by  him  recommended  favorably  to 
Congress.  The  prayer  was  for  a  confirmation 
of  the  grant  to  the  city  *Mn  trust  for  the  use 
and  benefit  of  the  inhabitants  thereof,  and  of 
such  grantees  and  assignees  of  parts  of  the 
said  lands  as  havederiv^,  or  may  hereafter  ac 
quire  by  due  assignments,  allotments  and  titles 
Id  severalty  to  said  parts  respectively."  The 
defendant  demurred  on  the  ground  that  the 
petition  staled  no  cause  of  action,  and  also  be 
cause  it  failed  to  disclose  the  fact  that  there 
were  many  adverse  claimants,  under  Spanish 
grants,  to  the  land  sued  for,  and  that  such 
claimants  were  necessary  parties  defendant. 

Appearances  were  thereafter  filed  by  seven- 
teen persons,  alleging  that  they  were  the  hold- 
ers of  i5panish  titles  to  land  within  the  area 
claimed,  and  that  their  interests  were,  there- 
fore,  adverse  to  tliose  of  the  city.  There- 
upon an  amended  petition  was  filed  by  theciiy, 
which  in  its  caption  mentions  as  defendants 
not  onlv  the  orignal  defendant,  the  United 
States,  but  the  seventeen  persons  who  had 
made  appearance  as  having  adverse  interests. 
This  amended  petition  substantially  reiterated 
the  averments  of  the  orieinal  petition  as  to  the 
foundation  and  existence  of  the  villa  of  Snnta 
Fe.  but  omitted  the  allegations  on  the  subject 
of  an  express  grant  to  La  Villa  de  Santa  Fe, 
the  delivery  of  juridical  possession  thereunder, 
and  the  issuance  of  a  teslimonio.  The  allega- 
tion on  these  subjects  was  that  prior  to  the  In- 
surrection in  1680,  <'La  Villa  de  Santa  Fe  was 
entitled  to,  and  had  under  the  laws  of  the 
kingdom  of  Spain  in  force  in  that  territory  at 
that  time,  a  municipal  or  pueblo  grant,  con- 
ceding to  and  vesiing  in  said  Spanish  town  or 
villa  a  certain  tract  of  land  containing  4  square 
Spanish  leagues."  The  positive  averment  in 
the  original  petition  as  to  the  destruction  dur- 
ing the  insurrection  of  1680  of  the  evidence 
showing  the  existence  of  an  express  grant  was 
replaced  by  a  qualified  averment  that  **a]l  the 
muniments  of  title  of  such  municipal  grant,  if 
an.v  «Mc/<  «tV^d,  were  utterly  destroyed  by  the 
hostile  Indians  engaced  in  such  insurrection." 
679]  *Tbe amended  petition  also  averred  that 
within  the  boundaries  of  the  grant  claimed  there 
"are  now  living  about  seven  thousand  people, 
and  about  fi  fteen  hundred  headsof  families  near- 
ly all  of  whom  own,  cceupy,  and  have  improved 
lands  which  they  claim  to  hold  under  the  said 
grant  to  the  Villa  de  Santa  Fe,  and  there  is  erect- 
ed thereon  buildings  and  improvements  in  pub- 
lic and  private  ownership,  claiming  under  said 
grant  to  the  value  of  several  millions  of  dollars, 
and  that  none  of  said  claimants  and  occupants 
are  in  any  sense  adverse  claimants  to  your  pe- 
titioner. And  your  petitioner  further  shows 
that  there  are  claimed  to  be  certain  private 
land  grants  to  individuals  named  as  defendants 
In  this  proceeding,  of  tracts  of  land  within  the 
exterior  line  of  said  4  square  leagues  granted 
to  your  petitioner  as  aforesaid.  But  your  pe- 
titioner avers  that  if  any  such  exist  each  and  all 
of  them  are  junior  in  date,  subordinate,  and 
subject  to  the  said  municipal  grant  to  your  pe- 
titioner's predecessor  as  a  town  and  villa,  and 
whether  the  said  private  land  grants  are  claimed 
adversely  to  your  petitioner  or  not.  your  peti 
tioner  is  not  advised,  but  it  states  that  all  of 
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I  said  private  land  grants  have  been  filed  befora 
this  court  for  adjudication  and  have  already 
been  set  for  hearing  in  this  court  for  the  same 
date  as  this  case,  and  that  all  of  said  clairaantt 
have  subjected  themselves  to  this  court,  with 
their  alleged  private  land  grants  for  its  deter- 
mination and  decision,  when  the  maiter  of  their 
interests  as  against  those  of  your  petitioner 
can  be  fully  and  finally  determined." 

The  answer  of  the  United  States  denied  the 
alleged  facts  as  to  the  foundation  and  orginiza- 
tion  of  La  Villa  de  Santa  Fe;  denied  that  the 
plaintiff,  a  municipal  corporation  existing 
under  the  laws  of  New  Mexico,  was  the  sue- 
ces5ioror  entitled  to  assert  the  rights,  if  any,  of 
the  Spanish  villa;  it  also  denied  that  the  Span- 
ish villa  had  received  title  to  or  was  by  opera- 
tion of  the  Spanish  law  entitled  to  claim  the 
4  square  leagues  of  land;  averred  that  title 
to  a  large  portion  of  the  land  embraced  within 
the  4  square  leagues  was  claimed  under 
Spanish  grants  by  othets  than  the  plaintiff,  the 
validity  of  which  claims  was  not,  however,  ad- 
mitted, and  that  other  portions  of  the  4  square 
leagues  were  in  control,  occupancy,  *and[G80 
possession  of  the  United  States  for  a  military 
post,  known  as  Fort  Marry,  for  a  building 
known  as  the  ''Federal  builuing,"  and  for  an 
establishment  known  as  the  Indian  Irulustrial 
School,  Hud  that  another  portion  was  in  pos- 
session of  the  territorial  executive  officers  un- 
der the  authori'y  of  the  United  States, 

The  persons  holding  confiioting  grants,  who 
were  made  defendants,  also  nled  answers 
specially  denying  the  making  of  the  Spanish 
grant  to  La  Villa  de  Santa  Fe,  or  the  right  of 
that  villa  to  a  grant  of  4  square  leagues  by 
operation  of  the  Spanish  law.  It  moreover 
specially  denied  that  the  heads  of  families, 
residents,  or  other  persons  who  occupy  or  own 
house  lots  or  lands  in  the  city  of  Santa  F6, 
claim  tc  hold  the  same  under  the  alleged  grant 
of  the  villa  of  Santa  Fe,  whether  express  or 
implied,  and  specially  denied  that  the  holders 
of  lots  in  the  city  of  Santa  Fe  were  not  adverse 
to  the  claim  asserted  by  the  city  to  the  4  square 
leagues.  It  moreover  alleged  the  various 
grants,  eighteen  in  number,  alleged  to  have 
been  made  by  the  Spanish  authorities  to  the  re- 
spective parties,  averred  their  conflict  with  the 
asserted  rights  of  the  city,  and  prayed  that 
as  such  claims  had  been  filed  and  had  been 
previously  presented  to  the  court,  that  they  be 
considered  and  approved,  and  that  the  claim 
of  the  city  be  rejected.  The  issues  made  up 
by  these  pleadings  were  tried.  In  the  o|>eniDg 
of  the  trial  the  counsel  for  the  plaiotill  made 
the  following  statement: 

**After  consultation  with  most  of  the  counsel 
for  the  city,  the  disposition  seems  to  be  to  re- 
spect the  claims  of  the  United  States,  either 
under  its  original  disposition  or  under  its  pur- 
chases from  private  individuals.  There  is  no 
disposition  to  deny  the  right  of  the  United 
States  to  those  properties  which  it  has  occupied 
since  the  change  of  sovereignty;  we  are  willing 
to  concede  that  to  the  United  States  attoiney. 
I  desire  to  make  a  statement  to  the  court  as  to 
what  our  evidence  is  to  be,  and  as  to  how  wa 
are  claiming  we  are  entitled  to  the  grant  under 
which  we  claim  to  represent  here.  Our  claim 
is  analogous  to  the  claim  made  in  the  dtj  of 
San  Francisco  case,  and  is  analctfous  to  th« 
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claim  which  is  known  as  Ibe  BrowDSYille, 
Texas,  claim.  If  the  court  please,  we  claim 
our  prantoo,  not  so  rrucb  as  to  the  existence  of 
OSllpapersof  title.or  documentary  ^evidence, 
but  through  operation  of  law  .as  wasclairoed  and 
held  in  the  case  of  the  town  of  Albuqueraue, 
which  this  court  has  already  decided,  ancf  as 
was  held  in  San  Francisco  and  town  of  Browns- 
ville, Texas.  Tiie  case  of  the  city  of  San 
Francisco  was  decided  by  the  Supreme  Court 
of  the  United  States  after  the  city  of  San  Fran- 
cisco produced  evidence  sufficient  to  show  that 
it  was  a  corporation  under  the  Mexican  and 
Spanish  governments;  that  as  such  corpora- 
tion it  possessed  an  ayuntamiento  and  other 
city  officials  which  beIong:ed  to  it;  and  on  this 
evidence  the  court  presumed  and  said  it  was 
entitled  to  4  square  ieaeues.  It  was  so  held 
in  the  town  of  Brownsviile,  and  was  so  decided 
by  this  honorable  court  in  the  town  of  Al- 
buquerque against  the  United  States,  case 
No.  8.  In  our  case  we  expect  to  show  that  we 
had  an  existence  in  the  year  16bO,  and  that  as 
far  back,  at  least,  as  1704  we  had  a  corporate 
existence,  and  that  as  having  such  corporate 
existence,  and  having  duly  constituted  officials, 
an  ayuntamiento  and  alcalde  of  that  corpora- 
tion, tbnt  this  court  will  presume  that  we  are 
entitled  to  4  square  leagues  of  land,  to  be  meas- 
ured from  the  center  of  the  plaza  of  this 
town.  In  regard  to  these  adverse  claims  pre 
sented  here,  1  do  not  just  now  desire  to  call 
the  attention  of  the  court  to  what  we  think  is 
the  law  fixinfT  their  rights.  I  will,  however, 
say  that  we  will  combat  the  idea  that  the  gov- 
ernors of  this  territory  had  any  power  to  make 
grants  within  the  exterior  boundaries  of  the 
Santa  F£  grant;  whether  they  have  l)een  made 
I  do  not  pretend  to  admit,  and  we  will  combat 
the  idea  that  they  were  made  through  lawful 
authority  by  the  persons  granting  them." 

The  proof  established  the  settlement  and  or- 
ganization of  the  city  of  Santa  Fe  in  accord- 
ance with  the  facts  already  stated.  The  vari- 
ous grants  referred  to  in  the  answer  of  the 
several  defendants  were  offered  in  evidence 
and  testimony  adduced  tending  to  show  that 
they  covered  territory  embraced  within  the 
claim  to  the  4  leagues,  and  were,  therefore,  ad- 
Terse  to  the  claims  of  the  city. 

There  was  no  evidence  whatever  introduced 
682]8howiog  that  *LaViIlddeSuntaFe,in  any 
of  its  forms  of  organizations  under  the  Spanish 
government,  or  that  the  city  of  Santa  Fe  it- 
self, had  ever  possessed  the  4  square  leagues 
to  which  it  asserted  title,  or  that  any  lotholder 
in  the  city  claimed  to  own  or  hold  by  virtue  of 
any  title  derived  under  the  supposed  right  of 
the  city.  Indeed,  there  was  an  entire  absence 
of  any  proof  showing  that  any  right  by  pos- 
session or  otherwise  within  the  area  claimed 
was  held  under  or  by  virtue  of  the  implied 
grant  of  4  square  leagues,  upon  which  the  city 
relied.  On  the  contrary,  there  was  proof  that 
io  1715  the  city  of  Santa  Fe  petitioned  for  a 
grant  of  a  tract  of  swamp  land  situated  within 
the  boundaries  of  the  4  square  leagues,  to 
which  it  now  asserts  title  by  operation  of  law, 
and  that  this  prayer  was  granted. 

The  judgment  of  the  court,  which  allowed 
the  claim  of  the  city,  with  the  reservations 
and  conditions  stated  in  the  opening  of  this 
opinion,  rejected  the  claims  of  the  defendants 
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who  appeared  and  asserted  the  rarious  adverse 
Spanisli  grants,  so  far  at  least  as  they  were  in 
conflict  with  the  claim  of  the  city  to  which  we 
have  referred.  As,  however,  the  United 
States  has  alone  appealed  from  the  decree  in 
favor  of  the  city,  we  are  concerned  on  this  ap- 
peal only  with  the  issues  which  arise  l)etween 
the  United  Slates  and  the  cit^^  of  Santa  Fe. 

The  fundamental  question  in  the  case  is.  Did 
the  Spanish  law.  proprio  vigors,  confer  upon 
every  Spanish  villa  or  town  a  grant  of  4  square 
leagues  of  land  to  be  measured  from  the  cen- 
ter of  the  plaza  of  such  town?  The  claim  that 
ttie  law  of  Spain  conferred  such  right  is  based 
on  certain  provisions  of  that  law  applicable  to 
the  possessions  of  that  government  on  this  con- 
tinent, and  which  are  to  be  found  in  a  compi- 
lation promulgated  in  1680,  and  known  as  the 
"  Recopilacion  de  las  Indias." 

The  compilation  itself  is  thus  described  by 
Schmidt  in  his  treatise  on  the  Civil  Laws  of 
Spain  and  Mexico,  who  says  (p.  94): 

"  The  method  adopted  in  this  Code  is  the 
same  as  that  pursued  in  the  Nueva  Recopi- 
lacion of  the  Laws  of  Spain.  It  is  divided 
into  nine  books,  comprising  two  hundred  and 
eighteen  *titles,  which  contain  six  thous-[083 
and  four  hundred  and  forty  seven  different  legal 
enactments,  all  of  which,  derived  from  the  or- 
ders, decrees,  and  regulations  of  different  sov- 
ereigns, and  often  temporary  in  their  charac- 
ter, are  dignified  with  the  title  of  laws.  Hence, 
there  is  found  united  in  this  compilation  many 
laws  on  the  same  subject,  in  which  the  pre- 
ceding law  is  only  repeated,  others  in  which  it 
is  modified,  and  still  others  in  which  it  is  ab- 
rogated, either  in  whole  or  in  part.  The  ven- 
eration of  the  compilers  for  laws  which  ont;e 
had  received  the  roval  sanction  seems  to  have 
been  so  great  that  they  did  not  consider  them- 
selves at  liberty  to  omit  them.  This  mode  of 
proceeding  has  swelled  this  Code  to  its  present 
dimensions,  when,  if  a  more  rational  method 
had  been  adopted,  it  could  readily  have  been 
compressed  into  one  third  of  the  space  it  ac- 
tually occupies." 

The  reliance  of  the  city  of  Santa  Fe  is^ 
first,  on  the  text  of  the  Spanish  law;  second, 
^n  the  contention  that  if  there  be  ambiguity  in 
the  text,  the  right  of  the  city  to  the  4  square 
leagues  results  from  a  construction  given  to 
the  Spanish  law  in  proceedings  with  reference 
to  the  claim  of  the  city  of  San  Francisco  to  a 
grant  of  land  and  from  acts  of  Congress  in  re- 
lation to  such  claim;  and,  third,  upon  the  con- 
tention that  the  interpretation  of  the  Spanish 
law  upon  which  the  city  bases  its  right  is  sanc- 
tioned by  previous  adjudications  of  this  court. 
We  will  examine  these  propositions  in  the  or- 
der stated. 

First.  The  Spanish  law  relied  vpon. 

The  only  provisions  of  the  Recopilacion,  to 
which  we  are  referred  as  sustaining  the  claim  of 
fhe  city,  are  laws  6,  7,  and  10  of  title  5,  book 
4,  which  are  found  in  2  White,  New  Riecopi- 
lacion.  pp.  44  and  45.    They  read  as  follows: 

Law  6.  "If  the  situation  of  the  land  be 
adapted  to  the  founding  of  any  town  to  be 
peopled  by  Spaniards,  with  a  council  of  ordi- 
nary alcaides  tind  regidores;  and,  if  there  be 
persons  who  will  contract  for  their  settlemnnt, 
the  agreement  shall  be  made  upon  the  follow- 
ing conditions:  That,  within  the  prescribed 

877 


688-686 


SUPREHB  COUBT  OF  THE  UnZTBD  StATES. 


Oct.  Txbu, 


time,  it  shall  comprise  at  least  thirty  heads  of 
families,  each  of  whom  to  possess  a  house, ten 
684]breediDg  cows,  four  *steers,  or  two  steers 
aod  two  youDg  bullocks,  a  breeding  mare,  a 
breeding  sow,  twenty  breeding  ewes  from  Cas- 
tile, andsix  hens.andacook;  be  shall,  moreover, 
appoint  a  priest  to  administer  the  sacraments, 
who,  the  first  time  shall  be  of  bis  choice,  and 
afterwards,  according  to  our  royal  patronage; 
he  shall  provide  the  church  with  ornaments 
and  articles  necessary  for  divine  worship;  and 
he  shall  give  bonds  to  perform  the  same 
within  saia  period  of  time;  and  if  he  fail  in 
fulfilling  his  agreement,  he  will  lose  all  that 
he  may  have  built, worked,  or  repaired,  which 
shall  be  applied  to  our  royal  patrimony,  and 
incur  the  forfeiture  of  1,000  ounces  of  gold  to 
our  chamber  (camera);  and  if  he  should  fulfil 
his  obligations,  there  shall  be  granted  to  him 
4  square  leagues  of  territory,  either  in  a  square 
or  lengthwise,  according  to  the  quality  of  the 
land.  In  such  a  manner  that,  when  located 
and  surveyed,  the  4  leagues  shall  be  in  a 
quadrangle,  and  so  that  the  boundaries  of  said 
territory  be  at  least  5  leagues  distant  from 
any  city,  town,  or  village,  inhabite<l  by  Span- 
iards and  previously  settled,  and  that  it  cause 
DO  prejudice  to  any  Indian  tribe,  nor  to  any 
private  individual." 

Law  7.  ''If  anyone  should  propose  to  con- 
tract for  a  settlement,  in  the  prescribed  form, 
to  consist  of  more  or  less  than  thirty  heads  of 
families,  provided  it  be  not  below  ten,  he  shall 
receive  a  grant  of  a  proportionate  quantity  of 
land,  and  upon  the  same  conditions." 

Law  10.  ''Whenever  particular  individuals 
shall  unite  for  the  purpose  of  forming  new  set- 
tlements, and  among  them  there  shall  be  a 
sufficient  number  of  married  men  for  that  pur- 
pose, license  may  be  granted  to  them,  provided 
there  be  not  less  than  ten  married  men,  to- 
gether with  an  extent  of  territory  proportioned 
to  what  is  stipulated;  and  we  empower  them 
to  elect,  annually,  from  among  themselves,  or- 
dinary alcaldes  and  ofiUcers  of  the  council." 

Law  6  as  we  have  quoted  it  from  White's 
work  varies  from  the  translation  of  Reynolds 
in  his  work  on  Mexican  Law,  the  latter  ver- 
sion, instead  of  saving  that  the  land  "shall  be 
granted,"  being,  that  it  "may  be  given."  No 
importance,  however,  is  to  be  attached  to  this 
6851difference,  since  it  is  evidfeut*from  either 
translation  of  the  law,  as  a  whole,  that  it  was  op- 
tional and  not  obligatory  on  the  representative 
of  the  Ring  to  enter  into  the  contracts  which 
the  law  authorized  to  be  made.  It  is  apparent 
also  froift  the  text  of  these  laws  that  they  pro- 
vided solely  for  the  allotment  of  lands  for  the 
purpose  of  a  settlement  to  be  made  under  con- 
tract, and  on  the  performance  of  certain  condi- 
tions; in  other  words,  that  these  laws  delegated 
authority  to  contract  for  certain  specific  quan- 
tities of  land  to  accomplish  the  particular  re- 
sults which  the  laws  contemplated.  The  ef- 
fect of  law  7  was  to  forbid  contracts  for  the 
establishment  of  towns  unless  the  settlement 
was  to  be  made  bv  ten  persons,  and  to  vary 
the  amount  of  land  to  be  granted  according  as 
the  number  of  beads  of  families  might  exceed 
ten  and  be  less  than  thirty,  which  latter  is 
treated  by  law  6  as  being  normally  required 
for  a  contract  settlement.  Looking  at  the  text 
of  the  laws,  it  is  difficult  to  understand  upon 
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what  theory  the  claim  is  advanced  that  every 
Spanish  town,  whether  settled  under  contract 
or  not,  was  entitled  to  4  square  leagues.  It 
cannot  be  denied  that  this  quantity  of  land  was 
not  the  right  of  every  town  settled  under  con- 
tract, since  the  amount  varied  with  the  num- 
ber of  heads  of  families  with  whom  the  con- 
tract was  made  and  who  were  to  constitute  the 
settlement. 

The  argument,  however,  is  pressed  that  law 
10  embraces  all  towns  not  settled  under  con- 
tract, since  it  says  "whenever  particular  indi- 
viduals shall  unite  for  the  purpose  of  forming 
new  settlements."  From  this  expression  is 
deduced  the  proposition  that  as  the  provisions 
for  contract  related  to  settlements  of  towns 
made  by  a  particular  contractor,  therefore  they 
were  inapplicable  to  settlements  made  by  in- 
dividuals united  for  that  purpose,  in  which 
latter  case  it  is  claimed  the  right  to  the  land 
arose,  not  by  virtue  of  a  contract,  but  by 
operation  of  law.  Granting  for  argument's 
sake  the  correctness  of  the  contention,  it  fails 
to  justify  the  claim  of  the  city,  because  law  10 
does  not  specify  the  quantity  of  land  to  be  en- 
joyed by  a  settlement  made  by  individuals 
uniting  for  the  purpose  of  settling  a  new  town; 
but  simply  says  that  they  shall  have  an  extent 
of  territory  "proportioned  to  what  is  stipulated." 
*This  reference  to  what  is  stipulated  [680 
must  either  be  to  the  requirements  of  laws  6 
and  7,  or  to  some  other  regulation  on  the  sub- 
ject. If  it  relates  to  laws  6  and  7,  then  It 
would  necessarily  subject  individuals  uniting 
to  form  a  settlement  to  the  terms  of  laws  6  ana 
7.  and  therefore  render  it  necessary  that  the 
right  to  land  should  arise  from  contract.  In- 
deed, the  argument  in  favor  of  the  claim  of 
the  city  logically  leads  to  the  inconsistent  po- 
sition that  lawa  6  and  7  are  read  into  law  10 
for  the  purpose  of  the  quantity  of  land  to  be 
granted,  and  are  read  out  of  that  law  in  so  far 
as  the  prerequisite  necessity  of  a  contract  is 
concerned. 

But  reference  to  the  ordinances  of  Philip  IL 
(promulgated  more  than  one  hundred  years 
prior  to  the  Recopilacion),  in  which  law  10 
was  found,  makes  its  meaning  perfectly  clear, 
and  demonstrates  that  the  construction  now 
sought  to  be  given  law  10  has  no  other  foun- 
dation than  the  confusion  in  compiling  the 
Recopilacion,  of  which  we  have  made  mention 
in  citing  the  language  contained  in  the  treatise 
of  Schmidt  on  the  subject.  Thus,  in  the  ordi- 
nance of  Philip,  law  6  of  title  5,  book  4,  of  the 
Recopilacion  was  numbered  as  ordinances  88 
and  89.  Following  those  ordinances  down  to 
99  inclusive  are  various  provisions  regulating 
contract  settlements.  Then  comes  ordinance 
100,  which  is  now  law  7  above  referred  to. 
The  next  ordinance  (lOl)  is  identical  with  law 
10.  Ordinances  102  and  108  (now  law  20. 
book  4,  title  7;  law  9,  book  4,  title  5.  and  law 
^21,  book  4,  title  7,  of  the  Recopilacion)  read 
as  follows: 

Law  20;  book  4,  title  7: 

"A  contract  having. been  made  under  the 
authority  of  a  colony,  a  governor,  an  alcalde 
mayor,  a  mayor,  a  town,  or  village,  the  coun- 
cil, and  those  who  made  the  same  m  the  Indies, 
shall  not  be  satisfied  with  having  accepted  and 
made  the  contract,  but  shall  continue  to  cod- 
trol  it  and  direct  bow  it  shall  be  carried  into 
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effect,  and  shall  keep  a  record  of  all  that  is 
beiDg  done." 

Law  9,  book  4,  title  5: 

*'In  contracts  for  new  settlements  made  by 
the  government,  or  whoever  shall  be  thereto 
authorized  in  the  Indies,  with  cities  adelaotado, 
C87]  superior  alcalde  or  corrigidor,  *the  per- 
son entering  into  the  agreement  shall  do  so  like- 
wise with  each  individual  who  may  enlist  to 
join  the  settlement;  and  he  will  bind  himself 
to  irrant  building  lots  in  the  new  settlement, 
together  with  pastures  and  lands  for  cultiva- 
tion in  a  number  of  peonias  and  caballerias 
proportionate  to  the  quantity  of  land  which 
each  settler  shall  obligate  himself  to  improve; 
provided  it  shall  not  exceed,  nor  shall  he  grant 
more  to  each  than  five  peonias  or  three  cabal- 
lerias, according  to  the  express  distinction,  dif- 
ference, and  measurement  prescribed  in  the 
laws  of  the  title  concerning  the  distribution  of 
lands,  lots,  and  waters." 

Law  21,  book  4,  title  7: 

•'We  direct  that  the  governor  and  the  magis- 
trate of  the  town  newly  settled,  ex  officio,  or  on 
petition  of  a  party,  shall  require  the  fulfilment 
of  the  contract  with  due  diligence  and  care  by 
all  of  those  who  may  be  bound  to  make  new 
settlements,  and  the  council  and  the  corpora- 
tion attorneys  shall  appear  by  petition  against 
such  settlers  as  have  not  fulfilled  their  con- 
tracts within  the  term  agreed  upon,  in  order 
that  they  be  compelled,  with  all  rigor  of  law, 
to  carry  out  that  which  was  stipulated,  and 
that  the  judges  shall  proceed  against  those  who 
may  be  absent,  and  that  they  be  arrested  and 
brought  to  the  settlements,  and  that  requisi- 
tion be  made  for  those  who  may  be  in  other 
jurisdictions,  and  all  iudges  shall  grant  them 
under  penalty  of  our  displeasure." 

This  retrospect  at  once  demonstrates  that 
the  rights  acquired  under  law  10  depended 
upon  contract  and  could  only  arise  therefrom, 
since  that  law  was  but  one  provision  of  a  sys- 
tem providing  for  grants  under  contract  alone. 
To  illustrate,  reviewing  the  provisions  in  the 
order  in  which  they  stood  before  their  confused 
compilation  in  the  Recopilacion,  ordinances 
88  and  89  (law  6)  and  ordinance  100  (law  7) 
provided  for  contracts  with  an  individual  for 
founding  a  town,  for  the  quantity  of  land  to 
be  contracted  for,  and  prescribed  T^gulations 
for  the  new  settlement.  Ordinance  101  (law 
10)  provided  for  individuals  unitine  for  the 
purpose  of  a  settlement.  Ordinance  102  (law  20, 
book  4,  title  7),  also  in  this  latter  case,  treated 
a  contract  with  such  united  individuals  or  col- 
C88]ony  *as  a  necessary  prerequisite,  and  the 
subsequent  provisions  ordain  rules  for  the  gov- 
ernment of  these  settlements  and  the  enforce- 
ment of  the  obligations  arising  under  the  con- 
tracts. 

Various  provisions  in  the  Recopilacion  more- 
over clearly  establish  that  the  power  to  make 
contracts  for  settlements  whether  with  one 
contracting  person  or  with  a  community  of 
individuals,  was  not  unrestrained,  and  was 
•ubiect  to  exception. 

Thus  law  6,  book  4.  title  7,  provided  as 
follows  (2  White,  New  Recop.  p.  48): 

"No  tract  of  land  for  new  settlements  shall 
^  granted  or  taken  by  agreement  in  any  sea- 
port, nor  in  any  part  which  might  at  any  time 
be  prejudicial  to  our  royal  Crown  or  to  the 
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republic,  our  will  being  that  they  be  reserved 
to  us." 

The  same  law  is  thus  translated  in  the  ap- 
pendix to  the  brief  for  the  government: 

"Land  and  term  for  a  new  settlement  shall 
not  be  granted  or  taken  under  contract  in 
seaports,  nor  at  any  place  where  at  any  time 
damage  may  result  to  our  royal  Crown  or  the 
community,  because  it  is  our  will  that  they  be 
reserved  for  us." 

The  object  of  these  provisions  was  clearly 
not  only  to  prevent  contracts  as  to  seaport 
settlements,  but  also  such  contracts  as  to  places 
where  it  might  be  prejudicial  to  make  grants 
of  land,  although  there  might  be  general  au- 
thority to  that  end. 

It  may  well  also  be  implied  from  the  pro- 
visions in  the  Recopilacion  that  the  right  of  a 
town  to  hold  land  for  public  purposes  was 
required  to  be  evidenced  by  a  grant  from  the 
viceroy  or  governor,  and  that  such  grant  when 
made  required  confirmation  by  the  Crown. 
Thus,  law  1,  title  i:^,  book  4,  of  the  Recopi- 
lacion (2  White,  New  Recop.  p.  55),  is  as 
follows: 

"The  viceroys  and  governors,  being  thereto 
authorized,  shall  lay  out  for  each  town  or 
village  which  shall  be  newly  founded  and 
peopled,  the  lands  and  lots  which  they  may 
want,  and  the  same  shall  be  granted  to  them  as 
reservations  (propios)  without  prejudice  to  third 
persons.  They  shall  transmit  to  us  information 
of  what  they  shall  have  laid  out,  that  we  may 
order  the  same  to  be  confirmed." 

^Whilst  it  may  be  that  the  necessity  [689 
for  confirmation' was  dispensed  with  at  some 
date,  much  later  than  the  establishment  of 
Santa  Fe,  there  is  no  question  that  this  provi- 
sion was  in  force  at  the  time  when  it  is  claimed 
that  the  settlement  came  into  existence  as  a 
Spanish  town. 

The  theory,  then,  of  the  vesting  by  operation 
of  law  in  every  Spanish  town  at  the  time  of  iis 
organization,  of  a  title  to  4  square  leagues 
of  land,  finds  no  support  in  the  text  of  the 
Spanish  laws,  and  is  repugnant  to  their  general 
tenor,  as  it  is  in  direct  conflict  with  mandatory 
provisions  of  that  law  exacting  a  grant  and  its 
confirmation.  Of  course,  the  existence  of 
power  to  make  contracts  for  settlements  in 
particular  cases  cannot  be  held  to  have  deprived 
the  proper  authorities  of  the  right  to  make 
grants  in  other  cases  where  a  general  power  to 
that  effect  was  possessed.  There  are  various 
texts  of  the  Recopilacion  showing  not  only 
that  the  Spanish  (Jrown  itself  by  its  supreme 
authority  contemplated  the  making  of  ^ifts  of 
land  to  individuals,  but  also  that  such  gifts 
were  expected  to  be  made  for  the  purpose  of 
the  settlement  of  towns  where  there  was  origi- 
nally no  contract  therefor,  either  with  colonies 
or  with  a  particular  contractor.  To  avoid 
prolixity  as  far  as  possible,  we  do  not  quote  the 
text  of  the  laws  on  this  subject,  contenting 
ourselves  with  establishing  the  existence  of  the 
power  by  showing  some  instances  where  it  was 
undoubtedly  exercised.  The  petition  for  and 
grant  made  to  Santa  F6  itself  of  the  tract  of 
swamp  land,  to  which  we  have  called  atten- 
tion, is  one  of  such  instances.  We  find  in  the 
record  the  petition  of  one  Juan  Lucero  de 
Godoy,  dated  El  Paso,  January  16,  1698,  ad- 
dressed to  the  governor  and  captain  general, 
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ADd  reciting,  in  substance,  that,  prior  to  tbe 
insurrection  of  1680,  be  bad  taken  up  bis  resi- 
dence in  Santa Fe  and  received  a  jB:rant  of  land, 
and  praying  for  a  regrant  of  tbe  land,  part  of 
wbicb  was  situated  wiibin  tbe  area  of  4  square 
leagues  to  wbicb  the  city  now  asserts  title. 
Tbere  is  also  a  recognition  of  tbe  exercise  of 
tb is  power  referred  to  in  ChovUau  v.  Eekhart^ 
48  U  9.  2  How.  344  [11:  293],  wbere  it  appears 
tbat  tbe  village  of  St  Charles  applied  for  an  en- 
largement of  its  coromons,  and  tbat  tbe  Span- 
ish governor  replied  tbat  tbe  in*endant  of  tbe 
600|  province 'must  make  such  grant,  but 
tbat  be  would  provisionally  allow  tbe  town  to 
occupy  tbe  land  prayed  for.  So,  in  f^amsy.  San 
Antonio,  7  Tex.  288,  it  was'sbown  that  there 
bad  been  an  express  grant,  and  tbat  tbe  bound- 
aries bad  been  duly  marked  and  laid  out 
covering  6 square  leagues.  But  tbe  concession 
tbat  there  was  a  power  in  tbe  Spanish  Crown 
or  its  authorized  oHQcers  to  make  grants  of  land, 
when  considered  by  them  to  be  proper,  would 
not  justify  a  holding  that  tbe  authorities  must 
have  deemed  it  imperative  to  make  a  grant  of 
a  definite  quantity  to  every  town  when  estab- 
lished, no  matter  under  what  circumstances  it 
was  founde<l.  To  so  conclude  would  amount 
to  saying  that  it  was  tbe  duty  of  the  United 
Slates  after  the  cession  by  Mexico  of  the  terri- 
tory covered  by  the  treaty,  to  presume,  because 
tbe  Spanish  officials  bad  tbe  power  to  make 

? grants,  tbat  they  bad  actually  exercised  it  in 
avdr  of  every  town  and  every  individual 
within  the  territory  ceded.  If  we  were  to 
make  so  preposterous  an  assumption  tbe  task 
would  yet  remain  of  determining  bow  much 
land  it  would  be  presupposed  bad  been  given 
because  tbe  power  to  give  existed  in  each 
ca.«e,  a  duty  impossible  of  performance. 

If,  however,  it  were  conceded,  in  plain  vio- 
lation of  the  letter  of  the  Spanish  law,  tbat 
every  town  was  entitled  to  a  grant  of  land  by 
operation  of  law.  tbe  quantity  to  which  tbe 
town  would  be  entitled  would  remain  wholly 
undefined  and  undetermined,  and  would  have, 
if  allowed  by  inference,  to  be  created  by  an 
arbitrary  exercise  of  judicial  power.  Plainly, 
from  tbe  provisions  of  the  Recopilacion,  the 
quantity  varied  with  tbe  condition  of  tbe  re- 
spective settlements,  and  to  imply  ^  ^rant  of 
land  to  tbe  extent  of  4  square  leagues  in 
every  case  would  be  to  suppose  tbat  every  set- 
tlement was  alike,  whilst  the  law  itself  con- 
templated that  they  would  be  different  and 
subject  to  different  allowances.  -This  conse- 
quence is  shown  by  a  statement  in  the  treatise 
of  Hall  on  Mexican  Law,  where  it  is  said,  p.  51, 
8117: 

"Limits  of  Pueblos. — There  never  existed 
any  general  law  fixing  4  sqtiare  leagues  as  tbe 
extent  of  pueblos  or  towns.  That  extent  of 
land  was  assigned  to  pueblos  founded  by  con- 
tractors for  Spaniards,  by  law  6.  title  5,  book 
691)  4,  of  the  *Laws  of  the  Indies.  Those 
formed  by  the  government,  independent  of  con- 
tractors, were  only  limited  by  tbe  discretion  of 
tbe  governors  of  tbe  provinces  and  viceroys, 
subject  tOHpproval  or  disapproval  of  tbe  Ein^. 
Tbere  are  numerous  pueblos  in  Mexico  which 
have  less  and  many  tbat  have  more  than  4 
square  leagues." 

And  in  §  118  tbe  same  author  declares  that 
the  jurists  of  Mexico  are  unacquainted  with 
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any  such  provision  of  Spanish  jurisprudence 
as  tbat  4  square  leagues  should  be  thesuperfioe 
of  pueblos. 

These  facts  as  to  tbe  condition  of  things  in 
Mexico  are  in  accord  with  the  claims  to  land 
made  against  the  United  States  under  tbe  law 
of  Spain  by  villages  and  towns  in  Florida  and 
Missouri,  to  wbicb  we  shall  hereafter  take 
occasion  to  refer  more  particularly. 

As  tbe  right  which  the  city  asserts  is  devoid 
of  ever^  element  of  proof  tending  to  show  a 
possession  coupled  with  claim  of  title,  but  rests 
upon  tbe  mere  assumption  of  a  right  assert^ 
to  have  arisen  by  operation  of  law  hundreds  of 
years  ago,  of  course  there  is  no  room  for  the 
application  of  a  presumption  of  an  actual  giant, 
within  tbe  doctrine  declared  in  United  iytata 
V.  Chares,  159  U.  S.  452  |40:  215|.  Even  did 
the  case  present  a  claim  of  express  grant,  proof 
of  tbe  existence  of  which  reste<i  on  presump- 
tions arising  from  acts  of  possession,  etc.,  there 
are  many  circumstances. attending  the  history 
of  Santa  F6  and  tbe  nature  of  its  establish- 
ment, which  we  have  heretofore  recited,  wbicb 
would  stronsly  tend  to  rebut  tbe  presumption. 
The  town  was,  it  would  seem,  originally  a  col- 
ony of  deserters  from  the  Spanish  army  which 
was  located  in  tbe  midst  of  tbe  native  Indians; 
it  became  afterwards  tbe  capital  seat  of  the 
province  and  a  fortified  town,  and  was  pre- 
sumably, in  its  permanent  creation,  the  out- 
come and  development  of  the  success  of  the 
Spanish  arms,  rather  than  of  tbe  exercise  of 
the  power  to  induce  settlements  bjr  contracts 
with  individuals  or  otherwise.  It  is  impossible, 
on  the  theory  of  the  petitioner,  to  explain  tbe 
petition  presented  by  the  city  to  the  Spanish 
governor,  in  1715,  for  a  concession  of  a  tract  of 
swamp  land  situnted  within  the 4  square  leagues 
now  claimed,  *for,  if  the  right  to  the  en- [69^ 
tire  4  square  leagues  then  existed,  it  was  com- 
plete. At  the  time  of  this  petition,  if  the  claim 
here  advanced  had  any  foundation  or  was 
deemed  by  anyone  to  exist,  such  fact  would  of 
course  have  been  then  known  and  have  ren- 
dered the  petition  for  the  grant  of  the  swamp 
wholly  unnecessary. 

We  now  proceed  to  examine  the  next  propo- 
sition advanced  to  support  tbe  claim  of  the 
citv  of  Santa  Fe,  which  is  as  follows: 

Second.  Whatever,  as  an  original  question^ 
may  be  the  cotTecf  interpretation  of  the  ^ipunisk 
law,  the  right  of  etery  town  to  U  square  leagues 
of  land  under  that  law  is  no  longer  a  subfeet  tf 
controversy,  but  is  concluded  in  faror  of  suA 
right  by  the  report  of  the  board  of  land  eommis- 
sioners,  which  passed  upon  the  daim  of  San 
Francisco,  by  the  decision  of  the  circuit  court  ef 
'  the  United  Stotes  on  the  same  subfeet,  by  the  per- 
'  suasive  force  of  certain  decisions  *f  the  supreme 
court  of  California,  referring  to  the  title  of  San 
Francisco,  and  finally  by  the  action  of  Oangreee 
on  the  subject, 

Tbe  history  of  tbe  San  Francisco  claim,  how- 
ever, does  not  justify  tbe  contention  thus 
urged.  Tbe  pueblo  of  San  Francisco,  in  the 
first  place,  was  not  a  Spaiiish  but  a  Mexican 
town,  and  its  claimed  rights  were  asserted  to 
have  been  obtained  from  tbe  supreme  govern- 
ment of  Mexico.  Thus,  as  stated  in  the  report 
of  the  board  of  land  commissioners,  the  peti- 
tion alleged  (Dwiaelle.  Colonial  History  of 
California,  Appx.  p.  121) '*that  in  pursuance  of 
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the  laws,  ii^figeB,  and  customs  of  the  govern- 
meot  of  Mexico  410(1  an  act  of  the  depart  meolal 
legislature  of  California  of  the  9th  of  Novem- 
ber, l^<8^  (1834).  and  proceodiDgs  in  pursuance 
thereof,  the  pueblo  of  San  Francisco  was  duly 
created  and  constituted  a  municipal  corpora- 
tion, with  a  municipal  government,  and  with 
all  the  rights,  proptrties,  and  privilege  of 
pueblos  under  the  then  existing  laws,  during 
the  said  year  Ibiid  (1834);  and  that  there  was 
then  and  there,  by  the  supreme  government  of 
Mexico,  in  the  manner  by  law  prescribed, 
ceded  and  granted  to  the  said  pueblo  for  town 
lands  and  for  common  lands,  all  and  singular 
the  premises  descrilK'd  in  their  said  petition." 
C931  *It  mny  be  conceded  argvendo  that  there 
was  in  force  at  the  time  the  pueblo  of  San  Fran- 
cisco was  established  laws  of  the  government 
of  Mexico  and  regulations  based  thereon  ex- 
panding the  law  of  Spain  so  as  to  entitle  a 
newly  established  pueblo  to  have  measured  ofif 
and  assigned  to  it  by  officers  of  the  government 
4  square  leagues  of  land,  without  in  any  way 
implying  that  such  right  existed  under  early 
Spanish  laws.  The  necessity  for  action  by 
Congress  in  the  case  of  San  Francisco  was  pro- 
duced by  various  causes,  such  as  grants  made 
by  the  officials  of  the  pueblo  while  San  Fran- 
cisco was  part  of  the  territory  of  Mexico,  and 
grants  which  purported  to  have  been  made 
after  the  occupation  of  the  town  by  the  forces 
of  the  United  States  by  persons  claiming  to  be 
the  lawful  successors  of  such  Mexican  officials. 
For  these  reasons,  there  was  great  confusion 
and  uncertainty  in  the  titles  to  laud  in  the  city. 
By  the  act  of  March  3, 1851  (9  Stat  at  L.  631, 
chap.  41).  Congress  created  a  board  of  land 
commissioners  to  determine  claims  to  land  in 
California  asserted  '*by  virtue  of  any  'ri^ht'or 
'title'  derived  from  the  Spanish  or  Mexican 
government."  Section  14  of  that  act  permitted 
the  claims  of  lotholders  in  a  city  to  be  pre- 
sented in  the  name  of  such  city,  andautfufrued 
the  presumption  of  a  grant  to  a  city  whicfi  tons 
shown  to  have  been  in  existence  on  a  date  named. 
The  section  is  found  in  full  in  the  margin,  f 
60  I  ]  *The  city  of  San  Francisco  was  incorpo- 
rated in  1850,  with  municipal  boundaries  of  less 
extent  than  4  square  leagues.  It,  however,  pre- 
aented  to  the  board  a  claim  for  confirmation  of 
title  to  a  4  square  league  tract.  In  December, 
1854,  the  claim  of  tlie  city  was  confirmed  by 
the  board  to  onlv  a  certain  portion  of  the  4 
square  leagues  claimed.  The  opinion  of  the 
majority  of  the  commissioners  is  contained  in 
the  appendix  to  Dwinelle's  History,  pp.  121  to 
147.  The  opinion  makes  clear  the  fact  that 
the  decree  of  confirmation  was  based  upon  the 
following  conclusions,  to  wit: 

''1st.  That  a  pueblo  or  town  was  established 
under  the  atiibority  of  the  Mexican  govern- 
ment in  California,  on  the  cite  of  the  present 
city  of   San   Francisco,  and  embracing  the 


greater  portion  of  the  present  corporate  limits 
of  said  city. 

"2d.  That  the  town  so  established  continued 
and  was  in  existence  as  a  municipal  corpora- 
tion on  the  7ih  day  of  July,  1846. 

*  *3d.  That  at  or  about  the  time  of  its  estab- 
lishment certain  lands  were  laid  off  and  as- 
signed in  accordance  with  the  laws,  usages, 
and  customs  of  the  Mexican  nation,  for  the  use 
of  the  town  and  its  inhabitants,  and  the  bound- 
aries of  said  lands  determined  and  fixed  by 
the  proper  officers  appointed  for  that  purpose 
by  the  territorial  government. 

*'4th.  That  the  boundaries  so  established  are 
those  described  in  the  communication  from 
Governor  Figueroa  to  M.  O.  Valle^o.  dated 
l^oveml)er  4,  1834,  a  copy  of  which  is  filed  in 
the  case,  marked  £x.  No.  18,  to  the  deposition 
of  said  Vallego."  Dwindle,  Colonial  History 
of  California,  Appx.  147. 

After  the  foregoing  finding  of  facts,  the 
board  summed  up  the  law  in  the  following 
language: 

''These  conclusions  bring  the  case,  in  our 
opinion,  clearly  within  the  operation  of  the 
presumption  raised  in  favor  of  a  grant  to  the 
town  by  the  14th  section  of  the  act  of 
the  8d  of  March,  1851.  and  entitled  the  peti- 
tioner to  a  confirmation  of  the  land  contained 
within  the  boundaries  described  in  the  docu- 
ment above  mentioned." 

Whilst  the  uliimate  finding  of  the  board  was 
thus  rested  upon  the  authority  to  presume  a 
grant  conferred  by  Congress  *and  upon  [IS95 
the  Mexican  law  and  regulations  and  conduct 
of  Spanish  and  Mexican  officials,  which  were 
limited  to  particular  localities,  and  which  have 
no  application  to  the  Spanish  law  ns  it  appears 
in  the  Recopilacion.  its  opinion  yet  contained 
a  copious  historical  review  of  the  Spanish  and 
Mexican  law  on  the  subject  of  grants  to  townSb 
From  the  fact  that  lx)th  the  early  Spanish  law 
and  the  Mexican  law  were  considered,  and 
growing  out  of  some  forms  of  expression  con- 
tained in  the  opinion,  it  has  sometimes  been 
said,  with  inaccuracy,  that  the  opinion  sanc- 
tioned the  proposition  that  every  Spanish 
town,  considering  the  Spanish  law  to  which 
reference  has  been  made,  was  entitled  to  a 
grant  of  4  square  leaerues. 

The  want  of  foundation  for  this  often  reiter- 
ated misconception  of  the  finding  of  the  board 
of  commissioners  will  be  at  once  shown  by 
a  brief  consideration  of  the  instructions  and 
documents,  apart  from  the  text  of  the  Reco- 
pilacion itself,  upon  which  the  board  acted. 
They  were  five  in  numl>er,  as  follows. 

(1)  Instructions,  etc.,  of  Don  Antonio  Bu- 
careli  y  Ursne.  dated  Mexico,  August  17, 1778. 
Dwinelle.  Appx.  p.  2;  1  Rockwell.  444. 

(2)  Regulations  of  Don  Felipe  de  Neve,  ap- 
proved by  the  King  in  October  t,  1781.  Dwi- 
nelle, Appx.  p.  8;  Rockwell,  445. 


fSeo.  14.  And  be  It  further  enacted.  That  the  pro- 
Tislons  of  tbis  act  shall  not  extend  to  any  town  lot, 
farm  lot,  or  pasture  lot,  held  under  a  ffrant  from 
any  corporation  or  town  to  which  lands  may  have 
been  frranted  for  the  establishment  of  a  town  by 
the  Rpanish  or  Mexican  government,  or  the  lawful 
authorities  thereof,  nor  to  any  cify,  or  town,  or 
▼lllafre  lot,  which  city,  town,  or  vlllaire  exii»ted  on 
the  7th  day  of  July,  1846:  but  the  claim  for  the 
same  shall  he  prest^nted  by  the  corporate  author- 
ities of  the  said  town,  or  where  the  land  on  which 
the  said  otty  or  town,  or  villaffe  was  orlKinally 
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granted  to  an  Individual,  the  claim  shall  l>e  pre- 
sented hy  or  in  the  name  of  such  individual,  and  the 
fact  of  the  existence  of  the  said  city,  town,  or  vil- 
lage on  the  eald  7tb  July.  1840,  oeing  duly  proved, 
shall  be  prima  facie  evidence  of  a  irrantto  such 
corporation,  or  to  the  individual  under  whom  the 
said  lotholders  claim;  and  where  any  city,  town, 
or  village  shall  be  in  existence  at  the  time  of  pass- 
ing this  act,  the  claim  for  the  land  ein braced 
withm  the  limits  of  the  same  may  be  made  by  the 
corporate  auihoritjr  of  the  lald  city*  town«  or  vil* 
lage. 
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(8)  InstrucHoDS  made  for  the  establish ment 
of  the  new  town  of  Pitic,  dated  Chihuahua, 
November  14,  1789.     Dwinelle,  Appx.  p.  11. 

(4)  Decree  of  Don  Pedro  de  Kerva,  dated 
Chihuahua.  March  (October)  22.  1791  (Dwi- 
nelle,  Appx.  p.  17;  1  Hock  well.  451);  and 

(5)  Opinion  of  the  assessor  or  legal  adviser 
of  that  comandancia,  dated  in  1785. 

Document  No.  1  makes  no  reference  to  a 
designation  or  granting  of  lands  for  the  use  of 
pueblos. 

No.  2— to  wit.  Regulations  of  1781  for  the 
government  of  the  Province  of  California — re- 
ferred to  the  existence  of  the  new  establish- 
ments of  the  presidios  and  the  respective  ports 
of  San  Diego.  Monterey,  and  San  Francisco, 
and  the  founding  and  building  of  the  pueblo  of 
^96 J  San  Jose,  and  prescribes  certain  *regula- 
tions  for  carrying  into  effect  the  expected  estab- 
lishment of  proposed  new  settlements.  These 
regulations  rested  undoubtedly  on  the  laws  of 
the  Indies,  but  make  material  additions  and 
modifications  thereto.  Section  4  provides  that 
conformably  to  the  provisions  of  the  laws  of 
the  kingdom  competent  common  lands  shall  be 
"designated"  for  the  pueblos,  but  there  is  no 
filatement  as  to  the  law  governing  the  quantity 
of  land  to  be  marked  out.  The  regulations, 
however,  were  specially  approved  by  the  King 
of  Spain. 

No.  3— the  Plan  of  Pitic — commences  with 
the  following  statement: 

* 'Instructions  approved  by  His  Majesty,  and 
made  for  the  establishing  of  the  new  town  of 
Pitic,  in  the  province  of  Sonora,  ordered  to  be 
adopted  by  the  other  new  projected  settlements 
(poblaciones)  and  by  those  that  may  be  estab- 
lished in  the  district  of  this  general  '  coman- 
dancia.'" 

The  second  section  of  the  instruction  reads 
as  follows: 

'•2d.  In  conformity  with  the  decree  of  the 
law  6th,  title  5th,  of  the  same  book  4th.  rela- 
tive to  the  towns  of  Spaniards  that  may  be 
founded  by  agreement  or  contract,  and  first  in 
relation  to  those  which  for  want  of  contractors 
shall  be  erected  b^  private  settlers  (pobladores) 
who  may  establish  themselves  and  agree  to 
found  them,  there  may  be  granted  to  the 
town  in  question  4  leagues  of  lx>unds  or  terri- 
tory in  a  square  or  in  length  (qye  te  fundaren 
y  eoneordaren  enformarlas  ie  podra  a  la  de  que 
se  exara  quatro  lequa%  detemiino  o  territorio  en 
guadro  o  prolongado),  as  shall  be  adapted  to  the 
better  location  of  the  land  that  shall  be  selected 
or  marked  out  so  that  its  true  boundaries  shall 
be  known,  wherein  there  can  be  no  incon- 
venience, and  inasmuch  as  it  is  distant  more 
than  5  leagues  from  any  other  town.  city,  or 
village  of  Spaniards,  there  shall  not  result  in- 
jury to  any  private  individual,  nor  to  any 
'pueblo'  of  Indians,  on  account  of  that  (the 
village)  'de  los  Seris'  remaining  within  the  de- 
marcation as  part  or  suburb  of  the  new  settle- 
ment, subject  to  its  jurisdiction,  and  with  the 
advantage  of  enjoying  as  neighbors  the  same 
benefits,  pablic  and  common,  that  the  settlers 
may  have,  and  of  which  at  present  those  same 
natives  are  wanting,  owing  to  their  indolence, 
097]*theirdefaultofapplication.andof  intelli- 
gence reserving  to  them  the  faculty  of  choosing 
their  'alcaldes  and  regidores/  v^ith  the  jurisdic- 
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tioo,  economy,  and  other  circumstances  pre- 
scribed by  the  laws  15  and  10.  title  5,  book  6." 

It  is  obvious  from  the  most  casual  examina- 
tion of  this  section  that  it  not  only  does  not 
support  the  theory  that  under  the  Recopilacion 
the  right  to  4  square  leaguea  was  granted  to 
each  and  every  settlement,  but,  on  the  con- 
trary, that  its  plain  purpose  was  simply  to 
grant  the  discretionary  power  to  allot  4  square 
leagues  to  settlements  not  under  contract,  and 
to  exempt  such  grants  from  many  requirements 
of  the  Recopilacion,  such  as  that  as  to  the 
number  of  residents  and  the  conditions  to  be 
performed  on  the  part  of  the  founder  of  the 
settlement.  In  other  words,  this  decree,  which 
was  approved  by  the  King  of  Spain,  was  sub- 
stantially an  act  of  new  and  supplementary 
legislation,  adding  to  the  provisions  of  the  Re- 
copilacion. and  conferring  rights  not  covered 
by  its  text.  The  fact  of  the  making  of  this 
decree  conveying  the  authority  to  give  4  square 
leagues  in  cases  where  there  was  no  contract 
demonstrates,  of  course,  that  the  power  thus 
given  was  not  deemed  theretofore  to  have  ex- 
isted by  the  specific  terms  of  laws  specially 
applicable  to  town  settlements.  For  how  can 
it  be  supposed  that  a  solemn  order  would  have 
been  required  from  the  King  to  sanction  the 
doing  of  that  which  the  law  already  expressly 
permitted.  It  is  to  be  observed,  also,  that  the 
delegation  of  power  to  make  a  grant  of  4 
square  leagues  in  cases  of  noncontract  does  not 
import  the  significance  that  by  operation  of 
law  such  a  grant  was  made  in  every  case. 
The  language  is.  there  "may  be"  granted  to 
the  town  in  question,  not  that  there  **shall  be** 
granted  in  every  case,  or  that  tlie  governor 
"shall  be"  obliued  to  do  so. 

No.  4— the  Decree  of  Pedro  de  Nerva.  under 
date  of  October  22.  1791,— refers  to  an  opinion 
of  an  official  styled  the  assessor  of  the  coman- 
dancia  general.  The  portion  of  the  decree 
having  pertinency  here  reads  as  follows : 

"And  considering  the  extent  of  4  common 
leagues  measured  from  the  centre  of  the  presidio 
square,  tiz. .  2  leagues  *in  every  direc-  [608 
tlon,  to  be  sufficient  for  the  new  pueblos  to  be 
formed  under  the  protection  of  said  presidios 
(que  van  formando$e  a  su  abrigo),  I  have  like- 
wise determined,  in  order  to  avoid  doubts  and 
disputes  in  the  future,  that  said  captains  r^ 
strict  themselves  henceforward  to  the  quantitr 
of  house  lots  and  lands  within  the  4  leagues  al- 
ready mentioned,  without  exceeding  in  any 
manner  said  limits,  leaving  free  and  open  the 
exclusive  jurisdiction  belonging  to  the  inten- 
dentes  of  the  royal  hacienda,  respecting  the 
sale,  composition,  and  distribution  of  the  re- 
mainder of  the  land  in  the  respective  districts.** 

The  language  of  this  decree,  instead  of  coo- 
firming  the  theory  that  every  town  was  en- 
titled to  4  square  leagues  under  the  law  of 
Spain,  on  the  contrary,  would  seem  to  indicate 
that  de  Nerva  considered  that  the  extent  of 
the  boundaries  of  the  new  pueblos  should  be 
subject  to  his  uncontrolled  discretion.  In- 
deed, in  WeUh^v,  SulUtan,  8  Cal.  195,  this  de- 
cree was  interpreted  as  largely  extending  the 
limits  of  pueblos  beyond  4  square  leagues. 

No.  5^the  opinion  of  one  Galindo  Nevara^ 
is  printed  on  pages  10  and  11  of  the  appendix 
to  Dwinelle's  work,  and  is  treated  as  the  opin- 
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loD  cited  in  <3e  Nerva's  decree  of  October  22, 
1791.  It  was  addressed  to  the  honorable  com- 
mandant general,  and  is  dated  October  27, 
1786.  It  considers  the  question  of  the  right  to 
make  requested  allotments  of  lands  for  cattle 
ranches,  and  in  the  course  of  the  document  the 
writer  ol^serves  that  such  allotments  should 
not  be  made  within  the  boundaries  assigned  to 
pueblos,  which  in  conformity  to  law  6,  title 
5,  lib.  c.  4,  of  the  Recopilacion,  must  be  4 
leagues  of  land  in  a  square  or  oblong  body  ac- 
corain^  to  the  nature  of  the  ground.  This 
cannot  he  the  opinion  to  which  de  Nerva  re- 
ferred in  1791,  for  the  one  to  which  he  alludes 
related  to  the  authority  which  was  possessed 
over  the  distribution  of  lands  of  a  presidio. 
Nor  cab  this  mere  opinion,  if  authentic,  be 
considered  as  conclusive,  or  even  as  persua- 
sively determining  the  meaning  of  law  6,  since 
it  cannot  be  reconciled  with  the  subsequent 
decree  of  1791,  declaring  that,  *Mn  order  to 
avoid  dnubU  and  disputes  in  the  future,"  it 
was  necessary  to  specify  the  precise  quantity  of 
4190]  land  to  constitute  the  limits  of  *the  pueb- 
los to  l>e  subsequently  established.  The  infer- 
ence to  be  deduced  from  all  these  documents 
supports  the  theory  that  under  the  Spanish 
laws,  as  found  in  the  Recopilacion,  all  towns 
were  not  entitled  by  operation  of  law  to  4 
square  leagues,  but  that  at  a  late  date  the 
^^panish  ollicials  had  adopted  the  theory  that  4 
square  leacues  was  the  normal  quantity  which 
might  be  designated  as  the  limits  of  new  pueb 
los  to  be  thereafter  created. 

Whether  from  these  amendments  or  supple- 
ments to  the  Spanish  law  it  was  correctly  held 
that  a  fixed  quantity  of  land  passed  to  every 
new  pueblo  by  effect  of  law,  is  not  relevant  to 
the  matter  now  under  consideration,  as  the 
rights  of  Santa  Fe.  if  any,  arose  long  prior  to 
the  period  to  which  these  documents  relate, 
and  depend  upon  the  Spanish  law  and  that 
law  exclusively.  It  would  seem,  however, 
from  ttie  statement  of  Hall,  already  quoted, 
»ypra,  that  the  implication  that  every  new 
Mexican  town  was  entitled  to  4  square  leaGrues 
was  a  misconception.  This  review  has  been 
made  in  order,  at  the  outset,  to  remove  the 
erroneous  conception  which  has  been  so  often 
reiterated,  as  to  the  right  of  towns,  by  mere 
operation  of  law,  under  the  Spanish  law,  to  4 
square  leagues.  It  is  really  unnecessary,  how- 
ever, to  analyze  the  opinion  of  the  board  of 
land  commissioners  for  the  purpose  of  showing 
that  no  recognition  of  a  right,  by  operation  of 
law,  to  4  square  leagues  was  contained  in  it, 
for  the  reason  that  it  is  obvious  that  the  de- 
cision of  the  board  coufirming  only  a  portion 
of  the  claim  of  the  city  of  San  Francisco  was 
a  rejection  of  the  4  square  league  theory. 
That  San  Francisco  so  interpreted  the  decree 
Is  manifested  by  the  fact  that  It  was  not  ac- 
cepted by  that  city  as  final,  but  an  appeal  was 
taken  totbe  district  court,  to  which  court  also 
the  United  States  appealed.  Moreover,  the  ac- 
tion of  Congress  in  confirming,  in  1864,  under 
certain  conditions,  a  limited  right  in  favor  of 
San  Francisco,  and  its  final  action,  in  1866,  in 
confirming  the  right  of  that  city  to  4  square 
leagues,  with  many  important  reservations, 
and  upon  conditions  wholly  incompatible  with 
the  existence,  in  that  city,  of  a  primordial 
right  to  4  square  leagues,  amounted  to  a  ref  uaal 
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by  Congress  to  recognize  the  theory  that  every 
*town  was  entitled  to  4  square  leagues.  [7 OO 
On  the  contrary,  those  acts  were  tantamount 
to  an  assertion  by  Congress  of  its  undoubted 
right  to  control  the  disposition  of  the  land  so 
far  as  it  deemed  best  to  do  so.  Acts  July  1, 
1864  (13  Stat,  at  L.  838,  chap.  194,  g  5),  and 
March  8,  1866  (14  Stat,  at  L.  4,  chap.  13). 

In  passing,  we  also  observe  that  the  same 
reasons  which  cause  it  to  be  unnecessary  to 
examine,  in  detail,  the  opinion  of  the  board  of 
land  commissioners,  also  renders  it  unessential 
to  analyze  and  determine  the  persuasive  eflfect 
of  the  cases  stibsequentl^  decided  by  the  su- 
preme court  of  California,  cited  in  argument 
by  the  city,  viz.,  Welch  v.  Sullivan,  8  Cal.  168, 
and  Hart  v.  Bvrneit,  15  Cal.  580.  The  issue 
which  those  cases  presented  was  the  nature  of 
the  title  of  San  F^-ancisco,  on  the  conceded 
premise  that-  it  possessed  a  title  of  some  kind. 
This  question  was  solved  by  a  full  reference 
to  the  Spanish  and  Mexican  law,  much  in  the 
same  manner  as  the  board  of  land  commission- 
ers had  previously  done. 

An  appeal  was  taken  from  the  decision  of 
the  board  of  land  commissioners  to  the  district 
court  of  the  United  States.  We  quote,  as  to 
subsequent  steps  in  the  controversy,  from  the 
opinion  in  San  Franeuco  v.  LeBoy,  188  U.  S. 
666  [34:1099]: 

**In  April,  1851,  the  charter  of  San  Fran- 
cisco was  repealed  and  a  new  charter  adopted. 
Pending  the  appeal  of  the  pueblo  claim  in  the 
United  States  district  court,  the  Van  Ness  or- 
dinance, above  mentioned,  was  passed  by  the 
common  council  of  the  citv,  by  which  the  city 
relinquished  and  granted  all  its  right  and  claim 
to  land  within  its  corporate  limits  as  defined 
by  its  charter  of  1851,  with  certain  exceptions, 
to  parties  in  the  actual  possession  thereof  by 
themselves  or  tenants  on  or  before  the  1st  of 
January,  1855;  provided  such  possession  was 
continued  up  to  the  time  of  the  introduction 
of  the  ordinance  into  the  common  council, 
which  was  in  June,  1855,  or  if  interrupted  by 
an  intruder  or  trespasser,  had  been  or  might 
be  recovered  by  legal  process;  and  it  declared 
that  for  the  purposes  contemplated  by  the  or- 
dinance persons  should  be  deemed  possessors 
who  held  titles  to  land  within  those  limits  by 
virtue  of  a  grant  made  by  an  ayuntamiento, 
town  council,  alcalde,  or  justice  of  the  peace 
of  the  former  pueblo  *before  the  7th  of  [701 
July,  1846,  or  by  virtue  of  a  grant  subsequently 
made  by  the  authorities,  within  certain  limits 
of  the  city  previous  to  its  incorporation  by  the 
state,  provided  the  grant,  or  a  material  portioa 
of  it,  had  been  recorded  in  a  proper  book  of 
records  in  the  control  of  the  recorder  of  the 
county  previous  to  April  8, 1851.  The  city, 
among  other  things,  reserved  from  the  grant 
all  the  lots  which  it  then  occupied  or  had  set 
apart  for  public  squares,  streets,  and  sites  for 
school  bouses,  city  hall,  and  other  buildings 
belonging  to  the  corporation,  but  what  lots 
or  parcels  were  thus  occupied  or  set  apart  does 
not  appear.  Subsequently,  in  March,  1858. 
the  legislature  of  the  state  ratified  and  con- 
firmed this  ordinance  (Cal.  Stat.  1858.  chap. 
66,  p.  52),  and  by  the  5th  section  of  the  act  of 
Congress  to  expedite  the  settlement  of  titles  to 
lands  in  the  state  of  California,  the  right  and 
title  of  the  United  States  to  the  lands  claimed 
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The  fact  was  also  arcrred  that  the  claim  bad 
been  submitted  to  the  survevor  i^eneral,  and 
had  been  by  him  recommeoded  favorably  to 
Congress.  The  prayer  was  for  a  confirmatioD 
of  the  grant  to  the  city  **in  trust  for  the  use 
and  benefit  of  the  Inhabitants  thereof,  and  of 
such  grantees  and  assignees  of  parts  of  the 
said  lands  as  have  derived,  or  may  hereafter  ac 
quire  by  due  assignments,  allotments  and  titles 
in  severalty  to  said  parts  respectively."  The 
defendant  demurred  on  the  ground  that  the 
petition  stated  no  cause  of  action,  and  also  be 
cause  it  failed  to  disclose  the  fact  that  there 
were  many  adverse  claimants,  under  Spanish 
grants,  to  the  land  sued  for,  and  that  such 
claimants  were  necessary  parties  defendant. 

Appearances  were  thereafter  filed  by  seven- 
teen persons,  alleging  that  they  were  the  hold- 
ers of  Spanish  titles  to  land  within   the  area 
claimed,  and  that  their  interests  were,  there- 
fore,   adverse    to  those  of  the   city.     There- 
upon an  amended  petition  was  filed  by  the  city, 
which  in  its  caption  mentions  as  defendants 
not    onlv  the  orignal    defendant,  the  United 
States,   but  the  seventeen    persons  who    had 
made  appearance  as  having  adverse  interests. 
This  amended  petition  subitantially  reiterated 
the  averments  of  the  original  petition  as  to  the 
foundation  and  existence  of  the  villa  of  Santa 
Fe.  but  omitted  the  allegations  on  the  subject 
of  an  express  errant  to  La  Villa  de  Santa  FS. 
the  delivery  of  juridical  possession  thereunder, 
and  the  issuance  of  a  teslimonio.    The  allega- 
tion on  these  subiects  was  that  prior  to  the  m- 
surrection  in  1680,  "La  Villa  de  Santa  Fe  was 
entitled  to,  and  had   under  the  laws  of  the 
kingdom  of  Spain  in  force  in  that  territory  at 
that  time,  a  municipal  or  pueblo  grant,  con- 
ceding to  and  vesting  in  said  Spanish  town  or 
villa  a  certain  tract  of  land  contHining  4  square 
Spanish  leagues."    The  positive  averment  in 
the  original  petition  as  to  the  destruction  dur- 
ing the  insurrection  of  1680  of  the  evidence 
showing  the  existence  of  an  express  grant  was 
re|)laced  by  a  qualified  averment  that   *'all  the 
muniments  of  title  of  such  municipal  grant,  if 
anyguch  existed,  were  utterly  destroyed  by  the 
hostile  Indians  engaged  in  such  insurrection." 
679]  *The amended  petition  also  averred  that 
within  the  boundaries  of  the  grant  claimed  there 
'*are  now  living  about  seven  thousand  people, 
and  about  fifteen  hundred  beadsof  families  near- 
ly all  of  whomown,('ceupy,  and  have  improved 
lands  which  they  cluim  to  hold  under  the  said 
grant  to  the  Villa  de  Santa  Fe,  and  there  is  erect- 
ed thereon  buildings  and  improvements  in  pub- 
lic and  private  ownership,  claiming  under  said 
grant  to  the  vnlue  of  several  mil  lions  of  dollars, 
and  that  none  of  said  claimants  and  occupants 
are  in  any  sense  adverse  claimants  to  your  pe- 
titioner.   And  your  petitioner  further  shows 
that  there  are  claimed  to  be  certain  private 
land  grants  to  individuals  named  as  defendants 
in  this  proceeding,  of  tracts  of  land  within  the 
exterior  line  of  said  4  square  leagues  granted 
to  your  petitioner  as  aforesaid.     But  your  pe- 
titioner avers  that  if  any  such  exist  each  and  all 
of  them  are  junior  in  date,  subordinate,  and 
subject  to  the  said  municipal  grant  to  vour  pe- 
titioner's predecessor  as  a  town  and  villa,  and 
whether  the  said  private  land  grants  are  claimed 
Adversely  to  your  petitioner  or  not,  vour  peti 
tioner  la  not  advised,  but  it  states  that  all  of 
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said  private  land  grants  have  been  filed  before 
this  court  for  adjudication  and  have  already 
t)een  set  for  hearing  in  this  court  for  the  same 
date  as  this  case,  and  that  all  of  said  claimants 
have  subjected  themselves  to  this  court,  with 
their  alleged  private  land  grants  for  its  deter- 
mination and  decision,  when  the  maiter  of  their 
interests  as  against  those  of  your  petitioner 
can  be  fully  and  finallv  determined." 

The  answer  of  the  United  States  denied  the 
alleged  facts  as  to  the  foundation  and  orginiza- 
tion  of  La  Villa  de  Santa  Fe;  denied  that  the 
plaintiff,  a  municipal  corporation  existing 
under  the  laws  of  New  Mexico,  was  the  suc- 
cessor or  entitled  to  assert  the  ri<;ht8,  if  any,  of 
the  Spanish  villa;  it  also  denied  that  the  Span- 
ish villa  had  received  title  to  or  was  by  opera- 
tion of  the  Spanish  law  entitled  to  claim  the 
4  square  leagues  of  land;  averred  that  title 
to  a  large  portion  of  the  land  embraced  within 
the  4  square  leagues  was  claimed  under 
Spanish  grants  by  otheisthan  the  plaintiff,  the 
validity  of  whicli  claims  was  not,  however,  ad- 
mitted, and  thHt  other  portions  of  the  4  squnre 
leagues  were  iu  control,  occupancy,  *and[o80 
possession  of  the  United  States  for  a  military 
post,  known  as  Fort  Marry,  for  a  building 
known  as  the  "Federal  buihiing,"  and  for  an 
establishment  known  as  the  Indian  Ir.duatrial 
School,  Hud  that  another  portion  was  in  pos- 
session of  the  territorial  executive  oflScers  un- 
der the  authori'y  of  the  United  States. 

The  persons  holding  confiioting  grants,  who 
were  made  defendants,  also  filed  answers 
specially  denying  the  making  of  the  Spanish 
grant  to  La  Villa  de  Santa  Fe,  or  the  right  of 
that  villa  to  a  grant  of  4  square  leagues  by 
operation  of  the  Spanish  law.  It  moreover 
specially  denied  that  the  heads  of  families, 
residents,  or  other  persons  who  occupy  or  own 
house  lots  or  lands  in  the  city  of  Santa  Fe, 
claim  tc  hold  the  same  under  the  alleged  grant 
of  the  villa  of  Santa  Fe,  whether  express  or 
implied,  and  specially  denied  that  the  holders 
of  lots  in  the  city  of  Santa  Fe  were  not  adverse 
to  the  claim  asserted  by  the  city  to  the  4  square 
leagues.  It  moreover  alleged  the  various 
grants,  eighteen  in  number,  alleged  to  liave 
been  made  by  the  Spanish  authoiities  to  the  re- 
spective parties,  averred  their  conflict  with  the 
asserted  rights  of  the  city,  and  prayed  that 
as  such  claims  had  been  filed  and  had  been 
previously  presented  to  the  court,  that  they  be 
considered  and  approved,  and  that  the  claim 
of  the  city  be  rejected.  The  issues  made  up 
by  these  pleadings  were  tried.  In  the  opening 
of  the  trial  the  counsel  for  the  plaintiH  made 
the  following  statement: 

**  After  consultation  with  most  of  the  counsel 
for  the  city,  the  disposition  seems  to  be  to  re- 
spect the  claims  of  the  United  States,  either 
under  its  original  disposition  or  under  its  pur- 
chases from  private  individuals.  There  is  no 
disposition  lo  deny  the  right  of  the  United 
States  to  those  properties  which  it  has  occupied 
since  the  change  of  sovereignty;  we  are  willing 
to  concede  that  to  the  United  States  attoiney. 
I  desire  to  make  a  statement  to  the  court  as  to 
what  our  evidence  is  to  be,  and  as  to  bow  we 
are  claiming  we  are  entitled  to  the  grant  under 
which  we  claim  to  represent  here.  Our  claim 
is  analogous  to  the  claim  made  in  the  dtj  of 
San  Francisco  case,  and  is  analogous  to  tlM 
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claim  which  is  known  as  the  Brownsville, 
Texas,  claim.  If  the  court  please,  we  claim 
onr  isranton,  not  so  rrucb  as  to  the  existence  of 
OSljpapersof  tille.or  documentary  *evidf  nee, 
but  through  operation  of  law, as  wasclaimedand 
held  in  the  case  of  the  town  of  Albuquemue, 
which  this  court  hns  already  decided,  and  as 
was  held  in  San  Francisco  and  town  of  Browns- 
Tille,  Texas.  The  case  of  the  city  of  San 
Francisco  was  decided  by  the  Supreme  Court 
of  the  United  States  after  the  city  of  San  Fran- 
cisco produced  evidence  sufficient  to  show  that 
it  was  a  corporation  under  the  Mexican  and 
Spanish  governments;  that  as  such  corpora- 
tion it  possessed  an  ayuntamiento  and  other 
city  officials  which  belonged  to  it;  and  on  this 
evidence  the  court  presumed  and  said  it  was 
entitled  to  4  square  leasues.  It  was  so  held 
in  the  town  of  Brownsville,  and  was  so  decided 
by  this  honorable  court  in  the  town  of  Al- 
buquerque against  the  United  States,  case 
No.  8.  In  our  rase  we  expect  to  show  tbat  we 
had  an  existence  in  the  year  16b0.  and  that  as 
far  back,  at  least,  as  1704  we  had  a  corporate 
existence,  and  that  as  having  such  corporate 
existence,  and  having  duly  constituted  officials, 
an  ayuntamiento  and  alcalde  of  tbat  corpora- 
tion, that  this  court  will  presume  that  we  are 
entitled  to  4  square  leagues  of  land,  to  be  meas- 
ured from  the  center  of  the  plaza  of  this 
town.  In  resard  to  these  adverse  claims  pre 
sented  here,  I  do  not  just  now  desire  to  call 
the  attention  of  the  court  to  what  we  think  is 
the  law  fixin^r  their  rights.  I  will,  however, 
say  that  we  will  combat  the  idea  that  the  gov- 
ernors of  this  teriitory  bad  any  power  to  make 
grants  within  the  exterior  boundaries  of  the 
Santa  F^  grant;  whether  they  have  been  made 
I  do  not  pretend  to  admit,  and  we  will  combat 
the  idea  that  they  were  made  through  la>%ful 
authority  by  the  persons  granting  them." 

The  proof  established  the  settlement  and  or- 
ganization of  the  city  of  Santa  F6  in  accord- 
ance with  the  facts  already  stated.  The  vari- 
ous grants  referred  to  in  the  answer  of  the 
aeveral  defendants  were  offered  in  evidence 
and  testimony  ad<iuced  tending  to  show  that 
they  covered  territory  embraced  within  the 
claim  to  the  4  leagues,  and  were,  therefore,  ad- 
verse to  the  claims  of  the  city. 

There  was  no  evidence  whatever  introduced 
682]showing  that  *La  YilladeSanta  Fe.in  any 
of  its  forms  of  organizations  under  the  Spanish 
government,  or  that  the  city  of  Santa  Fe  it- 
self, had  ever  possessed  the  4  square  leagues 
to  wbich  it  asserted  title,  or  that  any  lotholder 
in  the  city  claimed  to  own  or  hold  by  virtue  of 
any  title  derived  under  the  supposed  right  of 
the  city.  Indeed,  there  was  an  entire  absence 
of  any  proof  showing  that  any  right  bv  pos- 
session or  otherwise  within  the  area  claimed 
was  held  under  or  by  virtue  of  the  implied 
grant  of  4  square  leagues,  upon  which  the  city 
relied.  On  the  contrary,  there  was  proof  that 
in  1715  the  city  of  Santa  Fe  petitioned  for  a 
grant  of  a  tract  of  swamp  land  situated  within 
the  boundaries  of  the  4  square  leagues,  to 
which  it  now  asserts  tille  by  operation  of  law, 
and  that  this  prayer  was  granted. 

The  judgment  of  the  court,  which  allowed 
the  claim  of  the  city,  with  the  reservations 
and  conditions  stated  in  the  opening  of  this 
opinion,  rejected  the  claims  of  the  defendants 
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who  appeared  and  asserted  the  various  adverse 
Spanish  grants,  so  far  at  least  as  they  were  in 
conflict  with  the  claim  of  the  city  to  which  we 
have  referred.  As,  however,  the  United 
States  has  alone  appealed  from  the  decree  in 
I  favor  of  the  city,  we  are  concerned  on  this  ap- 
'  peal  only  with  the  issues  which  arise  l)etween 
the  United  States  and  the  city  of  Santa  Fe. 

The  fundamental  question  in  the  case  is.  Did 
the  Spanish  law.  propria  tigore,  confer  upon 
every  Spanish  villa  or  town  a  grant  of  4  square 
leagues  of  land  to  be  measured  from  the  cen- 
ter of  the  plaza  of  such  town?  The  claim  that 
the  law  of  Spain  conferred  such  right  is  based 
on  certain  provisions  of  that  law  applicable  to 
the  possessions  of  that  government  on  this  con- 
tinent, and  which  are  to  be  found  in  a  compi- 
lation promulgated  in  1680,  and  known  as  the 
"  Recopilacion  de  las  Indias." 

The  compilation  itself  is  thus  described  by 
Schmidt  in  his  treatise  on  the  Civil  Laws  of 
Spain  and  Mexico,  who  says  (p.  94): 

"  The  method  adopted  in  this  Code  is  the 
same  as  that  pursued  in  the  Nueva  Recopi- 
lacion of  the  Laws  of  Spain.  It  is  divided 
into  nine  books,  comprising  two  hundred  and 
eighteen  'titles,  which  contain  six  thou8-[683 
and  four  hundred  and  forty  seven  different  legal 
enactments,  all  of  which,  derived  from  the  or- 
ders, decrees,  and  regulations  of  different  sov- 
ereigns, and  often  temporary  in  their  charac- 
ter, are  dignified  with  the  title  of  laws.  Hence, 
there  is  found  united  in  this  compilation  many 
laws  on  the  same  subject,  in  which  the  pre- 
ce;ding  law  is  only  repeated,  others  in  wbich  it 
is  modified,  and  still  others  in  which  it  is  ab- 
rogated, either  in  whole  or  in  part.  The  ven- 
eration of  the  compilers  for  laws  which  ont^ 
had  received  the  royal  sanction  seems  to  have 
been  so  great  that  they  did  not  consider  them- 
selves at  liberty  to  omit  them.  This  mode  of 
proceeding  has  swelled  this  Code  to  its  present 
dimensions,  when,  if  a  more  rational  method 
had  been  adopted,  it  could  readily  have  been 
compressed  into  one  third  of  the  space  it  ac- 
tually occupies." 

The  reliance  of  the  city  of  Santa  Fe  is— 
first,  on  the  text  of  the  Spanish  law;  second, 
bn  the  contention  that  if  there  be  ambiguity  in 
the  text,  tbe  right  of  the  city  to  the  4  square 
leagues  results  from  a  construction  given  to 
the  Spanish  law  in  proceedings  with  reference 
to  the  claim  of  the  city  of  San  Francisco  to  a 
grant  of  land  and  from  acts  of  Congress  in  re- 
lation to  such  claim;  and,  third,  upon  the  con- 
tention that  the  interpretation  of  the  Spanish 
law  upon  which  the  city  bases  its  riehf  is  sanc- 
tioned by  previous  adjudications  of  this  court. 
We  will  examine  these  propositions  in  the  or- 
der stated. 

First.  The  Spanish  law  relied  vpon. 

The  only  provisions  of  the  Recopilacion,  to 
which  we  are  referred  as  sustaining  the  claim  of 
fhe  city,  are  laws  6.  7,  and  10  of  title  5,  book 
4,  which  are  found  in  2  White,  New  Recopi- 
lacion. pp.  44  and  45.    They  read  as  follows: 

Law  6.  "  If  the  situation  of  the  land  be 
adapted  to  tbe  founding  of  any  town  to  be 
peopled  by  SpnniarJs,  with  a  council  of  ordi- 
nary alcaides  «nd  regidores;  and,  if  there  be 
persons  who  will  contract  for  their  settlemfut, 
tbe  agreement  shall  be  made  upon  the  follow- 
ing conditions:  That,  within  the  prescribed 
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be  acquired  by  towns  or   pueblos,    before  a  Considering  tbis  subject,  this  court,  speak- 

vested  right  or  title  to  the  use  thereof  could  ing  through   Mr.  Justice  Field  in  Orisar  t. 

arise.    Thus  bv  law  7,  book  4,  title  7,  of  the  McDowell,  73    U.  8.  6  Wall.   878  [18:  865]^ 

Recopilacion  which  regulated  the  mode  of  dis-  said: 

tributioD  of  a  tract  granted  by  agreement  to  a  "These  laws  provided  for  the  assignnaeot  to 

founder  of  a  settlement,  it  was   provided  as  the  pueblos,  for  their  use  and  the  use  of  their 

follows  (2  AVhite,  New  Recop.  p.  46):  inhabitants,  of  land  not  exceeding  in  extent  4 

"The  tract  or  territory  granted  by  agree-  square  leagues.  Such  assignment  was  to  be 
ment  to  the  founder  of  a  settlement  shall  be  made  by  the  public  authorities  of  the  govem- 
distributed  in  the  following  manner:  They  ment  upon  the  original  establishment  of  the 
shall,  in  the  first  place,  lay  out  what  shall  be  pueblo,  or  afterwards  upon  the  petition  of  it» 
necessary  for  the  site  of  the  town  and  suffi-  officers  or  inhabitants;  and  the  land  was  to  be 
cient  liberties  (exidos),  and  abundant  pasture  measured  *oflf  in  a  square  or  prolonged  [70& 
for  the  cattle  to  be  owned  by  the  inhabitants,  form,  according  to  the  nature  and  condition  of 
and  as  much  besides  for  that  which  shall  be-  the  country.  All  lands  within  the  general  limits 
long  to  the  town  (propios).  The  bahince  of  stated,  which  had  previously  become  private 
the  tract  shall  then  be  divided  into  four  parts;  property  or  were  required  for  public  purposes, 
one  to  be  selected  by  the  person  ob]i(2:ated  to  were  reserved  i|nd  excepted  from  the  assign- 
form  the  settlement,  and  the  remaining  three  ment.  Until  the  lands  were  thus  definitely 
parts  to  be  divided  in  equal  portions  among  assigned  and  measured  off,  the  right  or  claim 
the  settlers."  of  the  pueblo  was  an  imperfect  one.    It  was  a 

Law  11  of  the  same  book  and  title  provides  right  which  the  government  might  refuse  to 

also  (2  White,  New  Recop.  p.  46):  recognize  at  all,  or  might  recognize  in  a  quail- 

"The  lots  shull  be  distributed  among  the  fied   form;  it  might  be  burdened  with  condi- 

settlers  by  lot,  beginning  with  those  adjoin-  tions  and  it  might  be  restricted  to  less  limita 

ing  the  main  square,  and  the  remainder  shall  than  the  4  square  leagues,  which  was  the  usual 

be  reserved  to  us,  to  give,  as  rewards,  to  new  quantity  assigned." 

settlers,  or  otherwise,  according  to  our  mil;  Moreover,  the  general  theory  of  the  Spanish 

and  we  command  that  a  plan  of  the  settlement  law  on  the  subject  indicates  that,  even  after  a 

be  always  made  out."  formal  desicrnation,  the  control  of  the  outlying 

And  law  12  of  the  same  book  and  title  de-  lands,  to  wbich  a  town  might  have  been  cod- 

clares  (2  White,  New  Recop.  p.  47):  sidercd  entitled,  was  in  the  King,  as  the  source 

"We  command   that  no  houses  be  erected  and  fountain  of  title,  and  could  &  disposed  of  at 

within  the  distance  of  800  paces  from  the  walls  will  by  him  or  by  his  duly  authorized  represent- 

708]or  breastworks  of  the  town.  *this  being  ative,  as  long  as  such  lands  were  not  affected  by 

necessary  for  the  good  of  our  service  and  for  the  individual  and  private  rights.     Tbis  is  showo 

safety  and  defense  of  the  towns  as  provided  by  the  quotation  from  Elizondo,  already  made, 

with  regard  to  castles  and  fortresses."  The  provisions  of  law  14,  title  12,  book  4,  of 

And  it  is  well  to  notice  at  tbis  point  that  the  Recopilacion  (3  White,  New  Recop.  p.  52), 

8anta  F6  was  a  fortified  town;  it  possessed  a  which  is  reproduced  in  the  margin,  illustrates 

castle,  and  not  only  the  land  upon  wbich  it  the  absolute  control  thus  ezercis^  by  the  King 

was  erected  but  a  considerable  extent  of  land  of  J^pain  over  the  subjectf 

surrounding  it  was  in  any  view  a  part  of  the  *The  existence  of  thispower  of  control[7lO 

gublic  domain,  and  passed  as  such  to  the  United  and  disposition  as  to  municipal  lands  in  the  su- 

tates.     Mitchd  v.  United  States,  40  U.  S.  15  preme  Spanish  authority  finds  a  further  and 

Pet.  52.  89,  91  [10:  658,  671.  672].  cogent  exemplification  in  the  decree  of  the 

The  Spanish  understanding  of  the  prerequi-  — ^— — — — ^^^— — ^— — — ^— - 

site  designation  is  well  ill ustrated  by  the  follow-  f Law  14,  title  12,  book  4,  of  Reooplladon. 

ing  passages  from  Elizondo's  Practica  Univer-  ^^^^  ^^  j,^^^  ,ul,y  mherited  the  domiDton 

aal  r  orense.  of  the  Indies;  and,  whereas,  the  waste  lands  and 

At  vol.  8,  p.  109,  he  says:  soil  which  were  notgrrantedby  theKinirsnorpred- 

"The  Kings,  the  fountains  of  Jurisdictions,  ^^^^'^^^.^l^'^^'l^^^^n  ^SSSSJ^t 

are  the  owners  of  all  the  termmos  situated  m  that  all  the  laod  which  is  held  without  just  and  true 

their  kingdom,  and  as  such  can  donate  them,  titles  t)e  restored  as  l)elonRlnffto  us,  in  order  f Mot 

divide  or  restrict  them,  or  give  any  new  form  ^  ^^w  retain,  before  aU  thUm  aU  the  Uinds  uOiieh 

«^  »K^  «»-i/v«»,<.»f  •K^.J.^f   ^^A  u».w.«  I*  j»  *K.>*  waya'ppMrtou8andtoourviceruy»^audUnees,and 

to  the  enjoyment  thereof,  and  hence  it  is  that  goverrulntohenecesMrvforpjtblicsquareB, liberties 

the  pueblos  cannot  alienate  their  termmos  and  (eridos),  reservntUms  (propUts),  paswr^t,  arui  com- 

pastos  without  precedent  royal  license  and  au-  ^rnorw,  ^2,^J^"^M  ^^  the  viOacea  and  eountUs  al- 

thnritxr  "  ready  ftettled,  with  due  regard  as  well  to  their  present 

%uuruY.  condition  at  to  their  future  state  and  to  the  increase 

And  at  vol.  5,  p.  226.  he  says:  they  may  receive^  and  after  distributtnir  amoofr  the 

"There  is  nothing  whatever  designated  by  Indians  whatever  they  may  Justly  want  to  culti- 

law  na  hplnnrHna  tn  tnwna     o!h#»r   than   th»f  vate,  sow,  and  raise  cattle,  oonflrminR  to  them  what 

law  as  oeionging  lo  towns,   omer  man  inai  ^y^     ^^^  jj^j^j  ^^^  (rrantini?  what  they  may  want 

which  by  royal  privilege,  custom,  or  contract  besides,  all  the  remainlnir  land  may  be  reserved  to 

between  man  and  man,  is  eranted  to  them,  so  us.  clear  of  any  encumbrance,  for  thepurpoee  of 

that  a1  thru irh  Ihprp  hp  fl<»ianpd  to  the  tnwnq  being  jriven  as  rewards  or  disposed  of  according  to- 

inai  aimcugn  loere  oe  assignea  lo  ine  towns  our  pleasure:  For  all  this  we  order  and  command 

at  the  lime  of  their  constitution  a  terntorio  and  the  viceroyn,  presidents,  and  pretorial  audiences, 

pertinencias,  which  may  be  common  to  all  the  whenevertbey  shall  think  fit,  to  appoint  a  sufficient 

residents,  without  each  one  having  the  right  to  ]:^\^'XS7."r^Z''!^^''l«<i^^^:  w^SJJ  '^ 

use  them  separately,   it  is  a  prerogative  re-  ehall  appoint  for  that  ourpoee.  the  title  to  lands. 
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Cortes  of  January  4,  1813,  referred  to  by  Hall  year  (2  Sfat.  at  L.  748,  chap.  ©9),  for  the  settle- 
in  his  Mexican  Law,  p.  45.  A  like  power.it  mentof  claims  to  land  in  the  territory  of  Missouri 
is  to  be  inferred,  is  now  asserted  to  be  lodged  in  (where  rights  under  tbe  laws  of  Spain  existed^ 
and  has  actually  been  exercised  by  tbe  general  provided,  by  ^  1,  for  the  survey  of  thebounda- 
eovernment  of  Mexico.  The  Constitution  of  ries  of  towns  and  for  the  confirmation  to  indi- 
Sfexico  of  February  5,  1857,  which  went  into  viduals  of  such  lots  therein  covered  by  actual 
effect  September  16  of  the  same  year,  prohib  possession,  and  for  the  confirmation  of  such 
ited  the  acquisition  or  administration  of  real  commons  to  tbe  towns  as  had  been  actually 
property  by  civil  or  ecclesiastical  corporations  possessed  and  used  by  the  town.  So  far  as  all 
without  any  other  exception  than  the  buildings  the  other  commons,  not  so  actually  possessed, 
intended  immediately  or  directly  for  the  serv-  were  concerned,  and  the  lots  within  the  town 
ice  or  purpose  of  the  institutions,  and  hence  not  possessed  and  claimed  by  individuals,  the 
arose  tbe  necessity  for  the  abolition  of  munici-  absolute  right  to  dispose  of  the  same  was  as- 
pal  commons  (exidos)  in  order  to  comply  with  serted  by  C6ngress,Hnda  portion *ibereof[7 12^ 
this  constitutional  provision.  In  discussing  wasdedicated  by  that  body  to  public  uses.  The 
the  subject,  Orozco,  a  Mexioan  writer,  in  his  1st  section  is  reproduced  in  the  margin  :f  and 
''Lecrislation  and  Jurisprudence  on  Public  the  2d  section,  accomplishing  the  results  just 
Lands'*  (vol.  2,  p.  1107),  after  poioting  out  the  indicated,  reads  as  follows: 
distinction  between  pueblo  sites  (fundo)  and  "Sec.  2.  And  be  it  further  enacted,  That  all 
the  eiidos  or  commons  of  a  pueblo,  says:  town  or  village  lots,  out  lots,  or  common-field 

"The  municipal  commons  (ejidos),  as  has  lots,  included  in  such  surveys,  which  are  not 

been  seen,  were  excluded  by  the  laws  abolish-  rightfully  owned  or  claimed  by  any  private  in- 

ing  mortmain;  but,  in  view  of  the  aforesaid  di viduals,  or  held  as  commons  belonging  to 

constitutional  precept,  it  was  logical  to  infer  such  towns  or  villages,  or  that  the  President  of 

that  the  municipal  commons  (ejidos)  passed  to  the  United  States  may  not  think  proper  to  re- 

tbe  control  of  the  Federal  treasury,  as  sue-  serve  for  military  purposes,  shall  be  and  the 

cessor  by  subrogation  of  the  property  of  cor-  same  are  hereby  reserved  for  the  support  of 

porations,  and  with  so  much  the  more  reason,  schools  in  the  respective  towns  and  villages 

since,  recalling  the  origin  of  tbe  municipal  aforesaid:  Provided,  That  the  whole  quantity 

commons  (ejidos)  as  soon  as  their  existence  be-  of  land  contained  in  the  lots  reserved  for  the 

came  impossible,  notbing  is  more  natural  and  support  of  schools  in  any  one  town  or  village 

consequential  than  that  tbose  lands  should  re-  shall  not    exceed  one  twentieth  part  of  the 

vert  to  the  domain  of  him  who  granted  them  whole  lands  included  in  the  general  survey  of 

for  the  common  use  of  the  residents  of  the  set-  such  town  or  village." 

Uements."  *The  same  course  was  adopted  by  Con-[7 13 

After  reciting  thefact  that  in  order  to  "recon-  gress  in  theact  of  February  8, 1827  (4  Stat.  at.  L. 

cile  respectfor  thesupreme  law  with  the  interest  202,  chap.  9),  providing  for  the  settlement  and 

7 1 1  jof  these  pueblos,"  *the  general  law,  after  confirmation  of  claims  to  lands  in  the  former 

fixing  the  limits  of  the  pueblos  and  dedicating  Spanish  domain  of  EastFlorida.  The  Sd  section 

to  public  uses  the  cemeteries  and  other  public  of  that  act,  confirming  to  the  city  of  Sl  Augua- 

places  therein,  directed  that  the  remainder  of  tine  certain  lands,  is  as  follows: 

the  land    should    be  distributed   among  the  "Sec.  3.  And  be  it  further  enacted.  That 

fathers  or  heads  of  families,  the  author  adds:  the  commons  in  the  city  of  St.  Augustine  be, 

"In  this  way  it  has  been  carried  into  effect, 

titles  signed  by  tbe  president  of  the  republic  ^section  1  of  Act  of  June  18. 1812  (2  Stat,  at  L.  748). 
in  favor  of  those  residents  of  the  pueblos  be-  .^^^  ^^e  rights,  tlUes,  and  olatms  to  town  or 
ing  issued  gratis  by  tbe  department  of  public  Tlllafrelots,  out  lots,  commoo- field  lots,  and  corn- 
works,  all  of  which  proves  that  the  Federal  gov-  moos,  in.  adjololoff.  and  belopirlnflr  to  the  several 

erDn.eDtand.not  the  common  councUs.  nor  any  rKSi7»rdtLT^..1S'o^X\Sk''cS~i;: 

Other  authority  is  that  which,  as  competent  in  ^elet,  St.  Genevieve,  New  Madrid,  Ne«r  Bourbon, 

the  matter,  graciously  grants  the  disposable  part  Little  Prairie,  and  Arkansas,  in  the  territory  of 

nf  thp  Atiripfit  mnnirinAl  rommnnfi  ^piidnfl^  "  Missouri,  which  lots  have  been  Inhabited.  cuItS- 

oi  ine  aucieni  municipal  commons  (ejmos).  ^^^^  ^^  poesesBed,  prior  to  the  20th  day  of  Decem- 

It  was  doubtless  a  consideration  of  this  state  ^^r,  1808,  shall  be  and  the  same  are  hereby  con- 

of  the  Spanish    law    and    the    unquestioned  firmed  to  the  inhabitants  of  the  respective  towna 

power  lodged  in  the  King  of  Spain  to  exercise  ojr  villages  *£<>reMld.  accortln»  to  the^^ 

fr«i;».;>.  A  »..*i.^*;*„  ^««-  ♦»»«  i««*4o  ^^^i^^^A  *^  rlRht  or  riirhts  in  common  thereto:  Frootaed,  Ttiat 

unlimited  authority  over  the  lands  assigned  to  nothing  herein  contained  shall  be  construed  to  af- 

a  town  and  undisposed  of  and  not  the  subject  feet  the  rights  of  any  persons  claimioff  the  same 

of   private  grant  (to  all  of  which  rights  the  lands  or  any  pwrt  thereof,  whoee  claims  have  been 

TT«4««^  c««*^o   «.,^^^^A^A   «o   o.^A^^oa^*  rxf  fV^^  conflrmcd  by  the  board  of  commissioners  for  ad- 

United  Stetes  succeeded  as  successor  of  the  justing  and  wttllnir  claims  to  land  m  the  said  ter- 

King  of  Spain  and  the  government  of  Mexico),  rltory.   And  it  shall  be  tbe  duty  of  the  principal 

which  caused  Congress,  in  enacting  tbe  laws  deputy  surveyor  for  tbe  said  territory  as  soon  as 

nf  lftfi4  and  1R6«   to  rarvp  out  of  the  claim  of  ™«y  ^  *®  survev,  or  cause  to  be  surveyed  and 

oi  1004  ano  ic*oo,  lo  carve  oui  oi  ine  ciaimoi  marked  (where  the  same  has  not  already  been 

San  Francisco  such  land  for  public  purposes  done  according  to  law),  tbe  out-boundary  lines  of 

as  it  saw  fit,  to  authorize  further  reservations  tbe  said  several  towns  or  villages  so  as  to  include 

to  hP  mnHft  within  a  npr\n(\  of  onp  vear  and  to  'be  out  lots,  common-fleld   lots,  and  commont, 

10  DC  niaae  wiinm  a  perioa  oi  one  year,  ana  to  ^jj^^eto  respectively  belonging.  And  beshall  make 

subject  tbe  lands  relinq>nshed  to  specific  trusts  q^i  p]gt8  of  the  surveys,  which  he  shall  traosmltto 

imposed  not  alone  upon  the  municipality  of  the  surveyor  general,  who  shall  forward  ooplee  of 

Ann  FrnnriBpo   hiit  niso  nnnn  iht»  apnpral  a4.  the  Said  plats  to  the  Commissioner  Of  the  General 

ban^rancisco   put  also  upon  ine  general  as-  j^^^  oflfce.  and  to  the  recorder  of  land  titles;  the 

sembly  of    California.     The  power   thus  as-  expenses  of  surveying  tbe  eaid  out-boundary  lines 

serted  by  the  act  was  not  new,  but  conformed  shall  be  paid  by  the  United  States  out  of  any  mon- 

to  and  accorded  with  the  practice  of  the  gov-  eys  appropriated  foj J^rveylng^tte  pubUc  la^ 

....^n»^»»  f*^r»  ♦!»-«  K^/*{».*tn»      TK.io   tn  1Q10  ProvWwi,  that  tho  wbolc  expcuse  Shall  uot  exoeca 

cmment  from  the  beginning.     Thus,  in  1812,  $3  for  every  mile  tbatabalibe  actually  surveyed 

Congress,  by  an  act  approved  June  13  of  that  and  marked.** 
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•nd  the  same  are  hereby,  coDfirmed  to  the  cor- 
poration of  said  city,  to  the  same  extent  that 
they  were  used,  claimed,  and  enjoyed  under 
the  Spanish  go?eroment.  And  the  parochial 
church  and  burying  ground  in  possession  of 
the  Roman  Catholic  congregation  are  confirmed 
to  them,  and  the  old  Episcopal  C'hurch  lot  is 
hereby  relinquished  and  confirmed  to  the  In- 
corporated Episcopal  Church  of  St.  Augustine: 
/Vim//fd always,  That  the  grantsin  this  section 
specified  shall  forever  inure  to  the  purposes  for 
which  they  are  confirmed,  and  shall  not  be 
ajienated  without  the  consent  of  Congress." 

So,  also,  it  may  well  be  supposed  that  it  was 
upon  this  aspect  of  the  imperfect  nature  of 
right  in  land  claimed  by  towns  in  territory 
formerly  owned  by  Spain  and  Mexico,  and 
the  long-established  construction  of  such 
rights  evidenced  by  the  foregoing  acts  of  Con- 
gress, which  caused  this  court,  speaking 
through  Mr.  Justice  Field,  in  Grisar  v.  Ate- 
DoweU,  78  U.  S.  6  Wall.  873  [1ft:  806],  to  say: 

*'Even  after  the  assignment  the  interest  ac- 
quired bv  the  pueblo  was  far  from  being  an 
indefeasible  estate  such  as  is  known  to  our 
laws.  The  purposes  to  be  accomplished  by 
the  creation  of  pueblos  did  not  require  their 
possession  of  the  fee.  The  interest  .  .  . 
amounted  to  little  more  than  a  restricted  and 
qualified  right  to  alienate  portions  of  the  Innd 
to  its  inhabitants  for  building  or  cultivation, 
and  to  use  the  remainder  for  commons,  for 
pasture  lands,  or  as  a  source  of  revenue,  or 
for  other  public  purposes.  And  this  limited 
right  of  disposition  and  use  was  in  all  particu- 
lars subject  to  the  control  of  the  government 
of  the  country." 

How  completely  this  language  applies  to  the 
case  here  presented  is  demonstrated  when  it  is 
714]  considered  that  there  is  no  proof  *of  a 
single  act  of  ownership  by  the  city,  either  in  its 
own  right  or  by  anybody  else  claiming  to  hold 
under  it,  and  that  it  is  asserted  in  the  brief  of  the 
counsel  for  the  government  and  not  denied 
that  practically  every  foot  of  the  area  of  4 
square  leagues  now  claimed  by  the  city  is  cov- 
ered by  grants  made  by  the  governors  of  the 
province  of  New  Mexico  to  others.  Whether 
these  grants  be  vslid  or  not  of  course  is  not 
before  us  for  consideration. 

An  inchoate  claim,  which  could  not  have 
been  as.serted  as  an  absolute  right  against 
the  government  of  either  Spain  or  Mexico, 
and  wLtich  was  subject  to  the  uncontrolled  dis- 
cretion of  Congress,  is  clearly  not  within  the 
purview  of  the  act  of  March  8,  1891,  creating 
the  court  of  private  land  claims  (26  Stat,  at  L. 
S54,  chap.  589),  and  therefore  is  beyond  the 
reach  of  judicial  cognizance. 

The  duty  of  protecting  imperfect  rights  of 
property  under  treaties  such  as  those  by  which 
territory  was  ceded  bv  Mexico  to  the  United 
States  in  1848  and  1^,  in  existence  at  the 
<ime  of  such  cessions,  rests  upon  the  political 
and  not  the  judicial  department  of  the  govern- 
ment. Lea  hois  v.  Brameil,  45  U.  S.  4  How. 
449,  461  [11:  1051,  1056];  Ainsa  v.  United 
States,  161  U.  8.  222  (40:  678].  To  the  extent 
only  that  Congress  has  vested  them  with  au- 
thority to  determine  and  protect  such  rights 
can  courts  exercise  jurisdiction.  Where,  there- 
fore, a  tribunal  of  limited  iurisdiction  is 
created  by  Congress  to  determme  such  rights 
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of  property,  a  party  seeking  relief  must  pre- 
sent for  adjudication  a  case  clearly  within  tb« 
act  or  relief  cannot  be  given,  united  Stnfe§ 
V.  aarke,  33  U.  S.  8  Pet.  436,  444  [8:  1001, 
1004|. 

Section  18  of  the  act  provides  that  all  the 
proceedings  and  rights  theretofore  referred  to 
in  the  act  shall  be  conducted  and  decided  sub- 
ject to  certain  provisions  therein  enuroprated 
and  to  the  other  provisions  of  the  act.  Am<iog 
the  provisions  contained  in  g  18  is  the  follow- 
ing: 

"First.  No  claim  shall  be  allowed  that  shall 
not  appear  to  be  upon  a  title  lawfully  and  reg- 
ularly derived  from  the  government  of  Spain 
or  \fexico,  or  from  any  of  the  states  of  the 
Republic  of  Mexico  having  lawful  authority  to 
make  grants  of  land,  and  one  that  if  not  then 
complete  and  perfect  at  the  date  of  the  acuuisi 
tion  *of  the  territory  by  the  United  Slates.  1 7 15 
the  claimant  would  have  bad  a  lawful  right  to 
make  perfect  had  the  territory  not  l)een  ac- 
quired by  the  United  States,  and  that  the 
United  States  are  bound,  upon  the  principles 
of  public  law  or  by  the  provisions  of  the  treaty 
of  cession,  to  respect  and  permit  to  become 
complete  and  perfect  if  the  same  was  not  at 
said  date  already  complete  and  perfect." 

By  ^  7  of  the  act  the  court  was  also  required, 
in  reaching  a  conclusion  as  to  the  validi'y  of  the 
claim,  to  be  guided  by  the  laws  of  nations,  the 
stipulations  of  the  treaties  concluded  between 
the  United  States  and  the  republic  of  Mexico 
of  February  2,  1848,  and  December  80,  1858. 

Although  §  6  c)f  the  act  also  authorized  the 
adjudication  by  the  court  of  private  land  claims 
of  all  claims  which  the  United  States  "are 
bound  to  recognize  and  confirm  by  the  treaties 
of  cession  of  said  country  by  Mexico  to  the 
United  States,  which  at  the  date  of  the  passage 
of  this  act  have  not  been  confirmed  by  act 
of  Congress  or  otherwise  finally  decided  upon 
by  lawful  authority,  and  which  are  not  already 
complete  and  perfect,"  the  meaning  of  the 
words  "complete  and  perfect"  is  to  be  derived 
by  considering  the  context  and  no'  by  segre- 
gating them  from  the  previous  part  of  the 
sentence  exacting  that  the  claim  must  be  one 
which  the  United  States  was  bound  to  recog- 
nize and  confirm  by  virtue  of  the  treaty. 
These  words  are  moreover  controlled  by  the 
mandatory  requirements  of  §  13. 

Indeed,' tlie  controlling  nature  of  the  provi- 
sions of  ^  13  of  the  act  of  1S91  was  considered 
and  settled  by  this  court  in  Ainsa  ▼.  Uttxted 
J^tites.  161  U.  8.  208  [40:  673],  where,  speak- 
ing by  Mr.  Chief  Justice  Fuller,  it  was  said: 

"Under  the  act  of  March  8,  1891,  it  must 
appear,  in  order  to  the  confirmation  of  a  grant 
bv  the  court  of  private  land  claims,  not  only 
thit  the  title  was  lawfully  and  regularly  de- 
rived, but  that,  if  the  grant  were  not  complete 
and  perfect,  the  claimant  could  bu  riuht  and 
not  by  grace,  have  demanded  that  it  should  be 
made  perfect  by  the  former  government,  had 
the  territory  not  been  acquired  by  the  United 
States." 

Although  the  act  of  1891,  in  g  11,  authorized 
a  town  'presenting  a  claim  for  a  grant  to|  7  1 6 
represent  the  claims  of  lotbolders  to  lots  within 
the  town,  this  provision  does  not  override  the 
general  requirements  of  the  statute  as  to  the  na- 
ture ot  the  claim  to  title  which  the  court  iaao- 
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thorized  to  confirm.  Tbe  diflFerence  between 
the  act  of  1891  and  tbe  California  act  of  1851, 
bitberto  refened  to,  accentuates  tbe  intention 
of  Congress  to  conflne  tbe  aatbority  conferred 
by  tbe  later  act  to  narrower  limits  tban  tbose 
fixed  by  tbe  act  of  1851.  Tbe  act  of  1851  au- 
Iborized  tbe  adjudication  of  claims  to  land  by 
▼irtue  of  any  'Tigbt"  or  ''title"  derived  from 
tbe  Bpanisb  government,  and  conferred  tbe 
power  in  express  language  on  tbe  board  and 
court  to  pretntme  and  grant  in  favor  of  a  town, 
Tbe  act  of  1891  not  only  entirely  omits  autbori- 
ty  to  invoke  tbis  presumption,  but,  as  we  bave 
teen,  excludes  by  express  terms  any  claim,  tbe 
completion  of  wbicb  depended  upon  tbe  mere 

Sace  or  favor  of  tbe  government  of  Spain  or 
exico,  and  of  tbe  United  States  as  tbe  suc- 
cessor to  tbe  rigbts  of  tbose  governments. 

Kor  do  certain  expressions  contained  in  tbe 
opinion  \ti  San  Franeidco  v.  Le  Boy,  188  U.  8. 
666  [84:  1096],  and  Knight  ▼.  United  Land 
Auo.  142  U.  8.  161  [85:974],  wben  properly 
understood,  conflict  witb  tbe  foregoing  con- 
clusions. Tbose  cases  dealt  witb  tbe  rigbts  of. 
^n  Francisco  after  tbey  were  recognized  by 
Congress,  and  to  tbe  extent  only  of  tbat  recog- 
nition. Tbe  language  referred  to,  tberefore, 
simply  amounted  to  saying  tbat  as  Congress 
bad  to  a  certain  extent  recognized  tbe  claim  of 
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San  Francisco,  to  tbe  limit  of  tbis  recognition, 
and  no  furtber,  tbe  rigbts  of  tbat  city  would 
be  treated  as  relating  back  and  originating 
from  tbe  nature  of  tbe  claim  presented,  and 
wbicb  in  part  tbrougb  tbe  grace  of  Congress 
bad  been  allowed.  In  tbe  case  at  bar  we  are 
not  concerned  witb  considering  ordetermining 
to  wbat  period  of  time  or  source  of  rigbt  tbe 
claim  would  relate  if  it  were  found  to  be 
witbin  tbe  reacb  of  tbe  provisions  of  tbe  act  of 
1891. 

Tbe  petition  is  framed  upon  tbe  tbeory 
merely  of  a  rigbt  to  4  square  leagues,  vested 
in  tbe  city  by  operation  of  law,  and  as  tbe 
record  contains  no  proof  wbatever  as  to  tbe 
possessory  claims  of  lotbolders  in  tbe  city  of 
Santa  F6.  or  as  to  tbe  ^actual  possession  [71 7 
enjoyed  by  tbatcity  of  public  places,  tbese  latter 
rigbts,  if  any,  as  well  as  tbe  asserted  title  of 
tbe  city  to  tbe  swamp  tract  to  wbicb  reference 
bas  been  made  in  tbe  course  of  bis  opinion,  are 
not  to  be  controlled  by  tbe  rejection  now  made 
of  tbe  pretensions  of  tbe  citv  to  a  title  to  tbe 
4  square  leagues  tract  asserted  to  bave  been  ac- 
quired by  operation  of  Spanish  laws. 

The  decree  below  w  reverted  and  the  eaum  9^ 
manded  with  imtruetione  to  ditmin  the  petition. 


Mr.  Justice  Brewer  concurs  in  tbe  result 
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UNITED  STATES.  Petitioner, 

V. 

THE  THREE  FRIENDS,  Her  Eoffines.  etc. 
Napoleon  B.  Broward  and  Montcalm  Brow- 
ard, ClaimanU, 

(See  8.  C  Beporter*s  ed.  1-88.) 

Decree,  when  final— writ  of  certiorari— forfeit- 
ttre  of  a  veieel — insurgent  body  of  people — 
judicial  notice  of  conflict  of  arnu — release  of 
vessel  on  bond, 

L  A  decree  ordering  tbe  dismitsal  of  a  libel  if  not 
amended  within  ten  dajrs  is  final  for  the  purpose 
of  an  appeal  by  the  Hbeliant  within  that  time,  as 
tbe  appoEU  is  an  [election  to  waive  the  right  to 
amend. 

t,  A  writ  of  certiorari  to  the  circuit  court  of  ap- 
peals pending  action  by  that  court  may  be  issued 
by  this  court  under  the  Judiciary  act  of  March  8, 
1881,  f  0.  if  the  court  is  of  opinion  tliat  tbe  cir- 
cumstances Justify  the  allowance  of  the  writ,  al- 
though it  is  a  power  not  ordinarily  to  be  exer- 
cised. 

8.  Forfeiture  of  a  vessel  under  U.  8.  Rev.  Stat. 
•  8283,  on  the  ground  that  it  was  fitted  out  to 
cruise  or  commit  homiities  against  a  foreign 
prince  or  state,  does  not  depend  upon  the  convic- 
tion of  a  person  or  persons  for  doing  the  criminal 
acts. 

4.  Any  insurgent  or  insurrectionary  body  of  peo- 
ple acting  together,  undertaking  and  conducting 
hostilities,  although  its  belligerency  has  not  been 
recognised,  is  included  In  the  terms  '^colony,  dis- 
trict, or  people*'  as  used  in  U.  8.  Rev.  Stat.  I  6888, 
making  it  an  offence  to  fit  out  a  vessel  to  be  em- 
ployed *in  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people,  to 
cruise  or  commit  hostilities  against  the  subjects* 
citisens,  or  property  of  any  foreign  prince  or 
atate,  or  of  any  colony,  district,  or  people  with 
whom  the  United  States  are  at  peace.** 

i.    Proclamations  and  messages  by  the  President 


are  sufllcient  to  give  the  court  Judicial  informa- 
tion of  the  existence  of  an  actual  confiict  of 
arms  in  Cuba  In  resistance  of  the  authority  of  the 
government  of  Spain,  although  acknowledgment 
of  the  insurgents  as  twlligerents  by  the  political 
department  has  not  taken  place. 
6w  The  release  on  bond  of  a  vessel  charged  with 
liability  to  forfeiture  under  U.  S.  Rev.  Stat.  1 6288i 
before  answer  or  hearing  and  against  tbe  ot>- 
Jection  of  the  United  States,  when  this  may  re- 
sult in  a  hostile  expedition  against  a  friendly 
power,  should  not  be  allowed;  and  if  such  an  or- 
der of  release  is  improvidently  made,  the  vessel 
should  be  recalled. 

[No.  701.] 

Argued  February  15, 1897,    Decided  March  1, 

1897, 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  bring  up  from  said  court  a 
suit  in  admiralty  agaiost  the  steamer  Three 
Friends  which  was  seized  by  the  collector  of 
customs  for  tbe  district  of  St.  Johns.  Florida, 
as  forfeited  to  tbe  United  States  under  U.  S. 
Rev.  Stat,  g  5288,  and  to  review  a  decree  of 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  Florida,  dismissing  said 
suit.  Betersed,  and  cause  remanded  to'  tbe 
District  Court  with  directions  to  resume  cus- 
tody of  the  vessel  and  for  further  proceedings. 

Statement  by  Mr.  Chief  Justice  Fuller : 
Tbe  steamer  Three  Friends  was  seized  No- 
vember 7,  1896,  by  the  collector  of  customs  for 
tbe  district  of  St.  Johns,  Florida,  as  forfeited 
to  the  United  States  under  U.  S.  Rev.  Stat. 
§  5283,  and,  thereupon,  November  12,  was 
libeled  on  behalf  of  the  United  States  in  tbe 
district  court  for  tbe  southern  district  of 
Florida. 


Nora.— uis  to  what  is  *7lnal  dteru:**  or  judgment  of\     As  in  uihat  place*  the  jurisdiction  of  admiraUy  is 
tiate  or  other  court  from  which  appeal  liet^  see  note    confined  io^  see  note  to  Allen  v.  Newberry,  10:  llOL 


to  Oibbons  v.  Ogden,  5: 802. 

As  to  eertiorariin  United  States  courts,  see  note 
to  Clark  v.  Hackett,  17:  60. 

As  to  prize  taken  in  violation  of  neutrality;  salvage 
/or  neutral  vessete;  capture,— see  note  to  The  Star, 
4:  888. 
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As  to  high  neas^  meaning  ofs  siee  note  to  United 
States  V.  Wiltberger,  5: 87. 

As  to  seieure  of  vessels:  UUgal  and  faw/ul,— see 
note  to  The  Apollon,  C:  HI. 
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The  first  two  paragraphs  of  the  libel  alleged 
the  seizure  and  detention  of  the  vessel,  and  the 
libel  then  continued: 

"Tliird.  That  the  8aid  steamboat  or  steam 
Tessel,  the  'Three  Friends,*  was  on,  to  wit,  on 
the  23d  day  of  May,  a.  d.  1896,  furnished, 
fitted  out,  and  armed,  with  intent  that  she 
should  be  employed  in  the  service  of  a  certain 
people,  to  wit,  certain  people  then  engaged  in 
armed  resistance  to  the  government  of  the 
King  of  Spain,  in  the  island  of  Cuba,  to  cruise 
3]*and  commit  hostilities  against  the  subjects, 
citizens,  and  property  of  the  King  of  Spain,  in 
the  island  of  Cuba,  with  whom  the  United 
States  are  and  were  at  that  date  at  peace. 

"Fourth.  That  the  said  steamboat  or  steam 
vessel.  Three  Friends,'  on,  to  wit,  on  the  23d 
day  of  May,  A.  D.  1896,  whereof  one  Napoleon 
B.  Broward  was  then  and  there  master,  and 
within  the  said  southern  district  of  Florida, 
was  then  and  there  fitted  out,  furnished,  and 
armed,  with  intent  that  said  vessel,  the  said 
'Three  Friends,'  should  be  employed  in  the 
service  of  a  certain  people,  to  wit.  the  insur- 
gents in  the  island  of  Cuba,  otherwise  called 
the  Cuban  revolutionists,  to  cruise  and  commit 
hostilities  against  the  subjects,  property,  and 
people  of  the  King  of  Spain,  in  the  said  island 
of  Cuba,  with  whom  the  United  States  are  and 
were  then  at  peace. 

"Fifth.  That  the  said  steamboat  or  steam 
Tessel  'Three  Friends,'  on,  to  wit,  on  the  23d 
day  of  May,  a.  d.  1896,  and  whereof  one  N. 
B.  Broward  was  then  and  there  master,  within 
the  navigable  waters  of  the  United  States,  and 
within  the  southern  district  of  Florida  and  the 
lurisdiction  of  this  court,  was  tlion  and  there, 
by  certain  persons  to  the  attorneys  of  the  said 
United  States  unknown,  furnished,  fitted  out, 
and  armed,  being  loaded  with  supplies  and 
arms  and  munitions  of  war.  and  it,  the  said 
flteam  vessel  'Three  Friends,'  being  then  and 
there  furnished,  fitted  out,  and  armed  with  one 
certain  gun  or  guns,  the  exact  number  to 
the  said  attorneys  of  the  United  States  un- 
known, and  with  munitions  of  ^ar  thereof, 
with  the  intent,  then  and  there,  to  be  employed 
in  the  service  of  a  certain  people,  to  wit,  cer- 
tain people  then  engaged  in  armed  resistance 
to  the  government  of  the  King  of  Spain  in  the 
Island  of  Cuba,  and  with  the  intent  to  cruise 
and  commit  hostilities  against  the  subjects,  cit- 
izens, and  property  of  the  King  of  Spain,  in 
the  said  island  of  Cuba,  and  who,  on  the  said 
date  and  day  last  aforesaid,  and  being  so  fur- 
nished, fittecl  out,  and  armed  as  aforesaid,  then 
and  there  aforesaid,  from  the  navigable  waters 
of  the  United  States,  to  wit,  from  the  St. 
Johns  river,  within  the  southern  district  of 
Florida,  and  within  the  jurisdiction  of  this 
court  aforesaid,  proceeded  upon  a  voyi^  to 
the  island  of  Cuba  aforesaid,  with  the  intent 
^J'aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  ana  provided.  And  that  by 
force  and  virtue  of  the  acts  of  Congress  in  such 
case  made  and  provided,  the  same  steamboat 
or  steam  vessel,  her  tackle,  engines,  machinery, 
apparel,  and  furniture  became  and  are  forfeited 
to  the  U9e  of  the  said  United  States. 

"Sixth.  And  the  said  attorneys  say  that  by 
reason  of  all  and  singular  the  premises  afore- 
said, and  that  by  force  of  the  statute  in  such 
case  made  and  provided,  the  aforesaid  and  de- 
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scribed  steamboat  or  steam  vessel  'Three 
Friends,'  her  tackle,  machinery,  apparel,  and 
furniture,  became  and  are  forfeited  to  the  use 
of  the  said  United  States." 

And  concluded  with  a  prayer  for  process  and 
monition  and  the  condemnation  of  the  vessel  as 
forfeited.  Attachment  and  monition  having 
issued  as  prayed.  Napoleon  B.  Broward  and 
Montcalm  Broward,  master  and  owners,  inter- 
vened as  claimants;  applied  for  an  appraise- 
ment of  the  vessel  and  her  release  on  stipula- 
tion; and  filed  the  following  exceptions  to  the 
libel: 

•*1.  Section  5283,  for  an  alleged  violation  of 
which  the  said  vessel  is  sought  to  be  forfeited, 
makes  such  forfeiture  dependent  upon  the  con- 
viction of  a  person  for  doing  the  act  or  acts 
denounced  in  the  first  sentence  of  said  section, 
and  as  a  consequence  of  conviction  of  such 
person;  whereas  the  allegations  in  said  libel  do 
not  show  what  persons  had  been  guilty  of  the 
acts  therein  denounced  as  unlawful. 

"2.  The  said  libel  does  not  show  the  'Three 
Friends'  was  fitted  out  and  armed,  attempted 
to  be  fitted  out  and  armed,  or  procured  to  be 
fitted  out  and  armed  in  violation  of  said  sec- 
tion. 

"8.  The  said  libel  does  not  show  the  said 
vessel  was  so  fitted  out  and  armed,  or  so 
attempted  to  be  fitted  out  and  armed,  or  so  pro- 
cured to  be  fitted  out  and  armed  or  furnished, 
with  the  intent  that  said  vessel  should  be  em- 
ployed in  the  service  of  a  foreign  prince,  or 
state,  or  of  a  colony,  district,  or  people  with 
whom  the  United  States  are  at  peace. 

"4.  The  said  libel  does  not  show  by  whom 
said  vessel  was  so  fitted  out. 

"6.  Said  libel  does  not  show  in  the  service  of 
what  foreign  ♦prince,  or  state,  or  colony,  or  [5 
district,  or  body  politic  the  said  vessel  was  so 
fitted  out. 

*'6.  The  said  libel  does  not  show  that  said 
vessel  was  so  armed  or  fitted  out  or  furnished 
with  the  intent  that  such  vessel  should  be  em- 
ployed in  the  service  of  any  body  politic  recog- 
nized by  or  known  to  the  United  States  as  a 
body  politic." 

The  vessel  was  appraised  at  $4,000  and  a 
bond  on  stipulation  given  for  $10,000,  upon 
which  she  was  directed  to  bo  rn^eased.  llie 
cause  came  on  to  be  beard  upon  the  exceptions 
to  the  libel,  and  on  January  18  the  following 
decree  was  entered: 

*'This  cause  coming  on  to  be  heard  upon  ex- 
ceptions to  the  lit)e1,  and  having  been  fully 
heard  and  considered,  it  is  ordered  that  said 
second,  third,  fifth,  and  sixth  exceptions  be 
sustained,and  that  the  libellant  have  permission 
to  amend  said  libel,  and  in  event  said  libel  is 
not  so  amended  within  ten  days  the  same  stand 
dismissed  and  the  bond  herein  filed  be  can- 
celed." 

From  this  decree  the  United  States,  on  Jan- 
uary 28,  prayed  an  appeal  to  the  United  States 
circuit  court  of  appeals  for  the  fifth  circnit, 
which  was  allowed  and  duly  prosecuted. 

The  following  errors  were  assigned: 

"First.  For  that  the  court  over  the  objection 
of  the  libellants  allowed  the  said  steam  vessel 
'Three  Friends'  to  be  released  from  custody 
upon  the  giving  of  bond. 

"Second.  For  that  the  court  erred  in  sus- 
taining the  2d,  8d,  6th,  and  8th  exceptions  of 
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the  clsimants  to  the  libel  of  information  of  the 
libellants. 

"Third.  For  that  the  court  err^d  in  entering 
a  decree  dismissing  the  libel  of  information 
herein." 

On  February  1  application  was  made  to  this 
'Court  for  a  writ  of  ceriiorari  to  bring  up  the 
cause  from  said  circuit  court  of  appeals,  and. 
having  been  granted  and  sent  down,  the  record 
^as  returned  accordingly. 

MeMTS,  Jiidson  Harmon,  Attorney  Gen- 
eral, and  Edward  B.  Whitney*  Asssistant 
Attorney  Greneral,  for  the  petitioner,  the 
United  States: 

This  case  brings  up  the  question  whether  the 
words  "colony,  district,  or  people"  in  U.  S. 
Hev.  Stat.  §  5283,  include  insurrectionary 
bodies  like  the  present  "Republic  of  Cuba," 
whose  belligerency,  technically  speaking,  has 
not  yet  been  recognized  by  the  executive  de- 
partment of  our  government. 

That  such  bodies  are  so  included  was  held 
by  Attorney  General  Hoar  in  an  opinion  upon 
the  former  Cuban  insurrection  (13  Ops.  Atty. 
Oen.  177),  and  up  to  a  recent  date  this  construc- 
tion has  been  acquiesced  in. 

United  States  v.  J'he  Mary  N.  Eogan,  18 
Fed.  Rep.  529;  United  States  v.  eu  Boxes  of 
Arms,  20  Fed.  Rep.  50;  The  City  of  Mexico,  28 
Fed.  Rep.  148. 

This  opinion  was  referred  to  with  approval 
by  this  court  in  the  recent  case  of  Wiborg  v. 
UniUd  States,  163  U.  S.  632,  647(41:  289,294). 
The  first  decision  to  the  contrary  is  the  one 
which  is  now  brought  here  for  review;  but  it 
is  in  line  with  a  series  of  dicta  commencing 
with  that  of  Judge  Brown  in  The  Carondelet, 
Z7  Fed.  Rep.  799. 

Judge  Brown's  opinion  was  consistent  with 
his  prior  opinion  in  The  Ambrose  Light,  25  Fed. 
Rep.  408,  in  which  he  held,  on  the  one  hand, 
that  cruisers  of  unrecognized  insurgents  were 
pirates,  and,  on  the  other,  that  very  slight  ex- 
ecutive recognition  is  sufficient  to  give  them 
the  full  standing  of  belligerents. 

If,  however,  the  word  "colony"  or  ''district" 
is  the  more  accurate  definition  of  the  Cuban 
insurrectionary  body,  the  libel  is  still  sufficient; 
for  it  describes  the  insurrection  sufficiently 
to  enable  the  court  to  perceive  what  is  meant 
through  its  judicial  knowledge,  derived  from 
the  President's  proclamations  and  messages. 
The  variance  would  be  merely  in  the  statement 
of  a  legal  conclusion,  and  the  liberal  rules  of 
admiralty  pleading  would  sustain  the  libel. 

The  Palmyra,  25  U.  S.  12  Wheat.  1.  12.  18 
(6:581,  534,  585);  Meissner  v.  Brun  {**The 
OauU^*)  128  U.  8.  474,  487  (82:  496,  500);  The 
Caroline  v.  United  States,  11  U.  8.  7  Cranch, 
496,  500  (8:  417,  418);  The  Edward,  14  U.  8. 
1  Wheat.  261  (4:  86);  The  Emily  &  Caroline, 
22  U.  S.  9  Wheat.  881,  886  (6: 116,  IIT);  United 
States  V.  The  Watchful,  78  U.  8.  6  Wall.  91 
(18:763);  Benedict,  Adm.  §483. 

The  internal  evidence  of  the  statute  is  op- 
posed to  the  theory  that  a  recognition  of  bel- 
•ligerency  is  essential  to  its  operation. 

The  following  propositions  seem  to  be 
<clearly  established: 

(1)  That  a  recognition  of  belligerency  is  not 
always  accomplished  by  a  recognition  of  the 
fact  that  aqtual  hostilities  are  in  progress. 
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(2)  That  the  existence  of  a  civil  war,  in  the 
ordinary  sense  of  that  term,  may  be  made 
known  by  what  is  sometimes  called  a  recogni- 
tion of  insurgency. 

(3)  That  to  justify  a  recognition  of  belliger- 
ency there  must  be  something  more  than  the 
mere  existence  of  a  civil  war — the  nation 
which  gives  the  recognition  must  be  impelled 
to  do  so  for  the  protection  of  its  own  rights  or 
those  of  its  citizens. 

(4)  That  the  recognition  of  an  insurgent 
body  as  a  belligerent,  in  the  technical  sense  of 
the  purchase,  makes  that  insurgent  body  a 
state  for  all  purposes  of  the  war. 

Lawrence,  International  Law,  §§  162.  163; 
Dana's  Wheaton.  International  Law,  §  23,  note, 
quoted  in  part  in  Snow's  Cases  on  Internaiional 
Law,  24;  Hall,  International  Law,  4th  ed.  32;  1 
Whart.  International  Law  Dig.  2d  ed.  509, 
520. 

When  insurrectionists  endeavoring  to  sepa- 
rate themselves  from  the  mother  country  be- 
come a  state  for  the  purposes  of  the  war,  then 
their  belligerency  is  recognized. 

There  may  be  a  recognition  of  the  fact  of 
actual  warfare  without  a  recognition  of  bel- 
ligerency in  the  technical  sense. 

The  consequences  of  a  recognition  of  the 
belligerency  of  an  insurgent  £)dy — while  it 
neither  increases  nor  diminishes  the  duty  of 
noninterference — are  very  serious.  The  neutral 
nation  must  abandon  further  claims  for  rep- 
aration on  account  of  damages  suffered  by  its 
citizens  through  the  hostilities.  Its  merchant- 
men must  submit  to  the  rights  of  blockade, 
visitation,  search,  and  seizure  of  contraband 
articles  on  the  high  seas. 

Hence  a  recognition  of  belligerency  should 
never  be  given  except  when  it  becomes  nct^es- 
sary  on  the  grounds  above  stated,  or  in  the  rare 
instances  when  armed  intervention  is  justifl-- 
able. 

Such  a  recognition  can  often  be  forced  by 
either  party  to  the  warfare  by  establishing  an 
effective  blockade. 

It  is  forced  by  an  insurgent  body  when  it 
enters  into  maritime  operations  and  maintains 
the  right  to  search  neutral  vessels  for  contra- 
band of  war.  The  neutral  is  thus  forced  either 
to  recognize  the  vessels  of  the  insurgents  aa 
belligerents  or  to  pursue  them  as  pirates,  for  if 
they  molest  third  parties  they  must  be  one  or 
the  other,  whatever  the  true  definition  of 
piracv  may  be. 

United  States  v.  The  Malek  Adhel,  48  U.  S.  3 
How.  210(11:  239);  The  Ambrose  Light.  25  Fed. 
Rep.  408,  and  authorities  cited,  also  Dr.  Whar- 
ton's criticism  thereon  in  33  Alb.  L.  J.  125, 130, 
and  authorities  cited;  Lawrence,  International 
Law,  g  122;  Dana's  Wheaton,  International 
Law,  §  124.note;  1  Ops.  Atty.  (Jen.  252. 

When  insurgents  have  no  maritime  force, 
and  the  war  is  not  in  contiguous  territory,  a 
recognition  of  belligerency  harms  them  as 
well  as  the  neutral;  for  it  gives  to  their  enemy 
rights  of  search  on  the  high  seas  which  they 
themselves  are  unable  to  utilize.  Thus  if  we 
should  be  forced  to  recognize  the  pjresent  hos- 
tilities in  Cuba  as  a  civil  war,  technically 
speaking,  the  shipment  of  arms,  ammunition, 
and  other  contraband  goods  to  the  insurgents 
would  become  much  more  difficult. 

Hence  recognitions  of  belligerency  by  a  nen- 
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tral  Datlon  are  comparatively  rare.  RecoRni- 
tioDs  of  the  fact  that  hostilities  are  in  progress 
are,  however^  quite  common.  To  such  recog- 
nitions Dr.  Wharton  has  applied  the  convenient 
phrase  "recognition  of  insurgency." 
,•  S  Whart.  International  Law  Dig.  2d  ed.  851; 
Criticism  of  The  Ambroie  Light  Cage,  83  Alb. 
L.  J.  125. 

The  existence  of  a  recognized  state  of  bel- 
ligerency is  not  an  express  requirement  of  the 
statute.  Section  6283  does  not  even  use  the 
word  **war." 

If  g  5283  were  intended  to  apply  only  to  hos- 
tilities officially  recognized,  it  would  not  con- 
tain the  words  '*the  subjects,  citizens,  or  prop- 
erty of."  War  is  wap;ed  agaiost  a  state,  not 
against  its  subjects,  citizens,  or  property. 

There  could  be  no  object  in  discriminating 
between  recognized  and  unrecognized  belliger- 
ents. 

The  duty  of  the  United  States  not  to  inter- 
fere between  the  contending  parties  in  a  for- 
eign civil  war  is  not  altered  in  any  respect  by 
a  recognition  of  belligerency. 

Had  acknowledged  belligerency  been  the 
test  intended,  the  wording  of  the  act  of  1791 
would  have  been  sufficient. 

The  words  ••colony,"  •'district,"  and  "peo- 
ple" are  not  apt  if  parties  recognized  as  belliger- 
ent are  the  only  ones  intended  to  be  referred 
to.  A  belligerent  is  not  recognized  as  a  col- 
ony, as  a  district,  or  as  a  people,  but  as  a 
prince  or  as  a  state. 

It  is  true  that  "a  people"  is  a  phrase  often 
used  as  equivalent  to  "a  state."  This  cannot  be 
its  use  in  the  present  statute,  because  it  was 
introduced  as  an  amendment  to  a  law  which 
already  contained  the  word  *'  state."  The 
new  word  is  not  to  be  interpreted  as  mere  sur- 
plusage, but  is  to  be  given  some  separate 
force  if  possible. 

Washington  Market  Co.  v.  Hoffman,  101  U. 
8.  112,  115;  116  (25:  782-784);  Opinion  ofJui- 
tiees,  22  Pick.  571,  573. 

This  principle  was  applied  to  the  British 
foreign  enlistment  act  in  Atty,  Oen.  v.  Sillem, 
2  Hurlst.  &  C.  431, 572.  quoting  Lord  Coke  in 
BonhanCi  CSMtf,Rep.  pt.  8,  ll7a. 

Assuming,  then,  that  the  word  is  not  used 
as  the  equivalent  of  a  state  or  a  nation,  it  must 
be  used  in  the  alternative  sense  of  a  body  of 
men  less  than  a  nation  who  are  bound  together 
by  ties  of  blood,  neighborship,  common  enter- 
prise, or  otherwise.  To  this  use  of  the  word 
it  is  not  necessary  that  there  should  be  a  rec- 
ognition of  belligerency  or  even  actual  hostili- 
ties pending. 

Any  body  of  individuals  claiming  the  right 
to  be  independent,  and  struggling  to  achieve 
their  independence,  is  commonly  called  a  peo- 
ple from  the  moment  when  the  struggle  be- 
comes important  enough  to  atract  the  attention 
of  the  world. 

The  words  "  with  whom  the  United  States 
are  at  peace"  are  not  material  to  this  question. 
The  United  States  are  at  peace  with  all  man- 
kind except  those  with  whom  they  are  at  war. 

There  being  nothing  in  the  statute  to  indi- 
cate that  the  intention  was  to  make  belliger- 
ency a  test  or  condition,  we  cannot  import  it 
arbitrarily  by  way  of  narrowing  a  penal  stat- 
ute. The  neutrality  act  is  a  remedial  law,  to 
be  conatnied  reasonably. 
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Wiborg  v.  United  States,  163  U.  S.  682,  650 
(41 :  289,  295). 

The  history  of  the  statute  is  opposed  to  the 
idea  that  a  recognition  of  belligerency  is  essen- 
tial to  its  operation. 

At  the  time  of  the  act  of  1817,  the  Latin- 
American  world  was  nearly  all  at  war,  but 
the  contesting  bodies  were  divided  into  va- 
rious classes,  as  follows: 

(a)  The  leading  Spanish-American  colonies 
whose  position  as  belligerents  was  in  doubt — 
Whether  or  not  the  belligerency  of  the  South 
American  revolutionists  had  been  recognized 
in  Madison's  administration  depends  upon  the 
question.  How  much  formality  is  necessary 
in  a  recognition  of  belligerency?  Is  it  only 
recognized  by  the  President  or  Secretary  of 
State  in  a  formal  document  declaring  the  fact 
to  the  world  or  communicating  it  to  Congress? 
Or  is  it  recognized  also  whenever  the  Presi- 
dent or  one  of  the  cabinet  officers,  in  an  ordi- 
nary official  letter  of  instruction,  or  in  trans- 
mitting information  to  a  Congressional  com- 
mittee, uses  the  term  *' belligerent"  or  *•  civil 
war?"  This  cannot  be.  Were  it  so.  then  on 
the  same  principle  President  Monroe  would 
have  been  held  to  acknowledge  the  independ- 
ence of  the  South  American  governments  as 
early  as  January,  1819. 

17  U.  S.  4  Wheat.  Appx.  41  (4:  602);  THm 
Conserva,  38  Fed.  Rep.  437. 

The  same  view  was  maintained  by  Henry 
Clay  in  the  debates  upon  the  act  of  181ti 
(Annals  of  Congress,  March  18.  1818,  p.  1415). 

President  Monroe  took  the  contrary  view  in 
his  message  of  December  2,  1817.  and  used 
language  which  not  only  amounted  to  a  pres- 
ent recognition  of  the  colonies  as  belligerents^ 
but  imported  that  they  had  been  so  recog- 
nized at'^every  stage  of  the  conflict" 

Judge  Brown,  of  New  York,  haa  taken  a 
similar  position  in  Tfie  Ambrose  Lights  25 
Fed.  Rep.  443-447,  but  has  been  ably  an- 
swered by  Dr.  Wharton  in  the  Albany  Law 
Journal. 

It  must  be  remembered  tbat  the  legislatora 
of  1816-17,  who  passed  the  act  under  con- 
sideration, had  not  the  benefit  of  Monroe'a 
message,  and  their  meaning  must  be  con- 
strued in  view  of  the  information  then  avail- 
able. President  Madison  had  most  carefully 
abstained  from  any  language  which  would  im- 
port a  formal  recognition  of  belligerency. 

Monroe's  letter  of  January  10,  1817.  to  For- 
syth was  onlv  an  informal  communication  for 
the  benefit  of  a  Congressional  committee,  and, 
like  the  two  papers  last  referred  to,  was  not 
of  a  sufficiently  formal  character  to  work  so 
great  a  change  in  the  nation's  interests  and 
those  of  our  citizens  as  is  effected  by  a  rec- 
ognition of  belligerent  righu,  technically 
speaking. 

Mr.  Wheaton,  in  the  appendix  to  the  fourth 
Volume  of  his  reports,  plsiced  the  earliest  rec- 
ognition at  November  17,  1818. 

The  states  whose  belligerency  was  recog- 
nized by  Monroe  in  1817  were  doubtleaa  tboae 
whose  independence  was  recognized  in  1822« 
namely  New  Granada  and  Venezuela  (after- 
wards united,  as  Colombia),  Buenos  Ayres 
(officially  known  as  the  United  Provinces  of 
South  America),  and  Chile,  the  succesaf ul  re- 
volts of  Peru  and  Mexico  having  been  later 
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than  1817.  That  the  recognition  of  belliger- 
ency did  not  apply  to  all  the  minor  insurgen- 
cies has  been  expressly  ruled  by  this  court  in 
The  Ifueva  Anna,  19  U.  S.  6  Wheat.  193  (5: 
239). 

{b)  Certain  Spanish  or  Portuguese  districts 
whose  belligerency  bad  not  then  been  and  never 
was  recognized.  One  of  these  is  Paraguay. 
This  may  have  attracted  no  attention,  as  our 
people  did  not  come  into  contact  with  it, 
Uiough  probably  informed  of  its  existence. 

4  Am.  State  Papers.  Foreign  Relations, 
pp.  219,  222,  225.  250,  265,  278,  389. 

Second  only  to  Buenos  Ayres,  however,  if 
DOt  first  of  all  the  powers  of  Latin  America  in 
capacity  to  make  trouble,  was  the  now  forgot- 
ten but  then  world-famous,  General  Artigas. 
who  held  sway,  with  various  ebbs  and  flows  of 
fortune,  on  the  east  bank  of  the  La  Plata  river, 
in  the  old  Spanish  in  tendency  of  Banda 
Oriental,  called  by  him  the  Oriental  Republic, 
and  now  known  as  the  independent  Rupublic 
of  Uruguay.  Any  recognition  of  his  claims 
would  have  given  offense,  not  only  to  Spain, 
but  to  Portugal,  and  even  to  Buenos  Ayres,  for 
all  three  laid  claim  to  his  territory,  and  with 
all  three  he  was  at  war.  His  main  city,  Mon- 
tevideo, was  generally  in  Portuguese  control. 
Tet  cmisers  under  the  "Artigan  flag,"  and 
claiming  to  be  commissioned  by  Artigas.  were 
on  all  the  seas.  They  did  the  main  injury 
complained  of  by  the  Portuguese  government. 
H.  K.  Ex.  Doc.  No.  53,  82d  Cong.  1st  Sess. 
pp.  198  200:  The  Gran  Para,  20  U.S.  7 
Wheat.  471  (5 :  501).  Notices  of  his  proceedings 
are  to  be  found  in  4  American  State  Papers, 
Foreign  Relations,  at  pp.  173,  174,  218.  219, 
221,  225,  250,  268,  274,  288,  289.  and  in  argu- 
ment of  counsel  (47&^81  [502,  503]).  His 
country  had  been  claimed  by  both  Spain  and 
Portugal.  Portugal  had  surrendered  it  in  1778, 
but  renewed  the  claim  when  the  South  Ameri- 
can revolutions  broke  out.  It  was  the  Portu- 
guese who  finally  conquered  Artigas,  and  the 
country  was  then  for  a  time  annexed  to  Brazil. 
In  1817  and  1818  the  Artieas  revolt  seems 
generally  to  have  been  regarded  as  directed 
against  Portugal  rather  than  Spain,  but  Mon- 
roe's recognition  of  belligerency  in  December, 
1817,  applied  only  to  "the  contest  between 
Spain  and  the  colonies." 

This  was  pointed  out  by  Attorney  General 
Wirt  in  his  letter  of  November  6,  1818,  to  the 
district  attorney  at  Baltimore. 

1  Ops.  Atty.  Gen.  249. 

As  late  as  1822,  after  Artigas  bad  been  con- 
quered by  the  Portuguese,  bis  n  on  recognition 
as  a  belligerent  was  still  familiarly  used  to 
illustrate  arguments. 

The  Arrogante  Bareelones,  20  U.  S.  7  Wheat. 
609(5:510). 

ie)  Hayti.  This  unfortunate  island  had  long 
been  free  from  the  sovereignty  of  France,  but 
its  independence  had  not  been  recognized  by 
us,  and  was  not  so  recognized  prior  to  1862,  be- 
cause it  was  under  negro  domination.  At  that 
time  it  was  divided  between  two  negro  chief- 
tains who  were  engaged  in  a  bloody  contest, 
Tvit  whose  belligerency  bad  not  been  recognized. 
As  stated  by  Attorney  General  Wirt:  **Our 
government  had  never  acknowledged  those 
sovereignties,  not  even  by  the  recognition  of  a 
civil  war  between  themselves  or  uieir  moUier 
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countries."  Henry  Clay  said  that  "we  had  not 
recognized  the  war  as  a  civil  war,  etc.,  or  in 
any  manner  so  regarded  it  as  thatacasearisiog 
under  it  in  our  courts  could  be  viewed  in  the 
same  light  as  a  case  occurring  in  the  existing 
conflict  in  South  America." 

Annals  of  Congress,  March  18, 1818,  p.  1425. 

{d)  Amelia  Island  aod  Galveston.  These 
places  were  the  rendezvous  of  privateers  (Aury 
their  best-known  leader),  claiming  the  right  to 
fly  the  Venezuelan,  Artigan,  and  other  revolu- 
tionary flags.  1  Whart.  International  Law 
Dig.  §  50a.    They  were  practically  pirates. 

(2)  The  law  as  settled  and  understood  at  the 
time  of  the  act  of  1817.  The  act  of  1794.  in  its 
corresponding  provision,  applied  only  to  cruises 
and  hostilities  in  the  service  of  a  foreign  "prince 
or  state."  These  words  had  been  construed  in 
one  case  only.  Hoyt  v.  QeUton,  13  Johns.  141, 
561,  decided  in  the  courts  of  the  state  of  New 
Tork  in  1816,  then  pending  in  this  court  on 
writ  of  error,  but  as  jet  unargued. 

Counsel  argued  that  their  governments  were 
de  facto  sovereignties  (pp.  145, 146).  The  courts 
unanimously  held  that  such  a  sdvereignty 
could  not  be  recognized  as  a  prince  or  state  by 
them  prior  to  its  recognition  by  the  govern- 
ment. 

In  The  Estrella,  17  U.  S.  4  Wheat.  298,  310 
(4:574,577),  in  discussing  the  same  statute,  the 
court  were  of  opinion  that  the  belligerent  colo- 
ny of  Venezuela  was  within  its  terms. 

Oelston  V.  Hoyt,  16  U.S.  3  Wheat.  278 
(4:389);  The  Carondelet,  37  Fed.  Rep.  799. 

The  history  of  the  act,  therefore,  tends  to 
show  that  it  was  io tended  to  cover  at  least  the 
case  of  every  revolutionary  body,  recognized  or 
unrecognized,  which  made  bona  fide  claim  to 
rights  of  sovereignty. 

Chief  Justice  Marshall  afterwards  said  that 
the  act  of  1817  "adapts  the  previous  laws  to 
the  actual  situation  of  tbe  world." 

The  Oran  Para,  20  U.  S.  7  Wheat.  471,  489 
(5:501,  605). 

The  act  of  1794  was  understood  as  covering 
the  case  of  a  state  recognized  as  belligerent 
only,  and  hence  that  the  later  acts  were  un- 
derstood as  including  something  more,  is  indi- 
cated by  contemporaneous  references,  so  far  as 
any  can  be  found. 

La  Nereyda,2lJ3.^.  8  Wheat.  108  (5:574); 
Tm  Conception,  19  U.  S.  6  Wheat.  285  (5:249); 
The  Oran  Para,  20  U.  S.  7  Wheat.  471  (5:501); 
The  Irresistible,  20  U.  S.  7  Wheat.  551  (5:520); 
The  Monte  AlUgre,  20  U.  S.  7  Wheat.  520 
(5:513);  The  Antelope,  23  U.  S.  10  Wheat.  66 
(6:268);  The  Nueta  Anna,  19  U.  S.  6  Wheat. 
193  (5:239). 

John  Forsyth,  who  bad  had  charge  in  the 
House  of  Representatives  of  the  acts  of  1817 
and  1818  was  Secretary  of  State  at  the  time  of 
the  revolution  in  Texas.  He  evidently  then 
regarded  the  operation  of  these  acts  as  in  no 
wise  dependent  upon  a  recognition  of  bel- 
ligerency. 

In  his  circular  instruction  to  district  attor- 
neys on  November  4.  1885,  he  savs  (H.  R. 
Doc.  No.  256,  24th  Cong.  Ist  Sess.  p.  86): 
*'Tou  are  therefore  earnestly  enjoined,  should 
the  contest  begin,  to  be  attentive  to  all  move- 
ments of  a  hostile  character  which  may  be 
contemplated  or  attempted  within  vour  dis- 
trict, and  to  prosecute  without  discrimination 
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all  violations  of  those  laws  of  the  United  States 
which  have  heen  enaoted  for  the  purpose  of 
preserving  peace  and  fulfilling  the  obligations 
of  treaties  with  foreign  powers." 

On  February  24.  1836,  Secretary  Forsyth 
instructed  the  district  attorney  at  Nashville  to 
prosecute  for  the  offense  of  enlisting  troops 
to  aid  the  insurgents. 

H.  a  Doc.  No.  256,  24th  Cong.  Ist  Bess, 
p.  37. 

(6)  Subsequent  legislation.  In  1887  an  insur- 
rection broke  out  in  Canada.  Belligerencv  of 
the  insurgents  was  never  recogtiized.  Van 
Buren,  in  his  annual  messfljg^e  in  1838,  shows 
clearly  that  he  regards  them  in  the  same  light  in 
which  the  present  Cuban  insurrectionists  have 
been  regarded.  A  neutrality  act  was  passed, 
however,  and  the  words  "colony,  district,  or 
people"  were  regarded  as  sufficient  for  the  case 
(Act  of  March  10,  1888,  chap.  31,  §§  1,  2,  5). 
The  act  expired  in  two  years  by  its  own  limita- 
tion (§  9). 

If  any  executive  recognition  is  necessary  to 

Eut  the  statute  in  operation,  that  recognition 
ad  been  given  when  the  libel  was  filed. 

When  a  vessel  belonging  to  citizens  of  the 
United  States  commits  hostilities  upon  the  high 
seas  ai^inst  a  friendly  power,  her  act  is  prima 
facie  piratical.  She  is  forfeit,  and  her  owners, 
officers,  and  crew  are  liable  to  be  hanged. 

ITie  Ambrose  Light,  25  Fed.  Rep.  408.  and 
authorities  cited^awrence,  International  Law, 
§  123;  Dana's  Wheaton,  International  Law, 
g  124,  note. 

If  the  act  is  done  in  the  interests  of  a  colony, 
district,  or  people  struggling  for  independence, 
then  it  is  freed  from  this  imputation,  and  the 
punishment  is  under  a  different  and  milder 
law.  How  is  this  fact  to  be  established?  It  is 
matter  of  judicial  notice,-  not  proof.  It  is  not 
in  its  nature  susceptible  of  proof  by  witnesses 
— and,  besides,  from  motives  of  policy  the 
Judiciary  looks  to  the  Executive  for  informa- 
tion. 

As  the  present  insurrection  is  for  independ- 
ence it  is  not  necessary  to  inquire  whether  the 
pursuit  of  this  object  is  a  prerequisite  to  the 
operation  of  the  statute.  This  does  not  appear 
to  be  required,  and  the  statute  seems  equally 
applicable  to  revolts  for  the  control  of  an 
already  established  state,  like  the  recent  Chilean 
war,  or  for  civil  rights,  like  our  Revolution 
before  July  4,  1776,  the  Buenos  Ayres  revolu- 
tion before  1816,  and  the  recent  proposed 
revolt  in  Johanoesburg. 

The  bond  or  stipulation  for  the  release  of  the 
vessel  is  not  authorized  by  law,  and  she  should 
be  ordered  back  into  the  custody  of  the  mar- 
thai. 

Instances  of  review  of  interlocutory  proceed- 
ings at  law  and  in  equity  are  found  in  Bucking- 
ham V.  McLean,  54  U.  S.  13  How.  151  (14:  91); 
Milwaukee  dk  M,  R,  Co.  v.  Sautter,  69  U.  8.  2 
^all.  510,  521  (17:  900,  904);  Meyer  v.  Dela- 
toare  Const.  Co.  {'^Removal  Casea^*)  100  U.  8. 
457,  475  (25:  593.  600);  Warden  v.  SearUs,  121 
U.  8.  14.26(30:853.858). 

The  interlocutory  order  by  which  a  bond  of 
$10,000  was  substituted  for  the  vessel  as  defend- 
ant in  the  case  bears  directly  upon  the  merits. 
If  allowed  to  stand  it  prevents  a  full  recovery 
of  the  value  of  the  vessel,  no  matter  how 
inadequate  the  bond  may  turn  out  to  be. 
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The  Wild  Ranger,  2  New  Pep.  402;  United 
States  V.  Tlie  Haytian  RepuUie  C*The  Hnytian 
RepvUie")  154  U.  S.  118  (38:  980);  The  Oregon^ 
158  U.  S.  186  (39:  943). 

That  such  an  order  is  reviewable  in  the 
appellate  court  when  it  is  not  discretionary,  it 
cleary  implied  in  The  Wanata  v.  Atery,  95  U. 
S.  600,  611  (24:461,  464),  and  seems  to  be 
recognized  in  United  States  v.  Ames,  99  U.  8. 
35,  89-42  (25:  295,  299,  300).  A  similar  inter- 
locutory question  was  considered  on  the  merits 
in  Place  v.  Normch  S  JV.  T.  Ttansp,  Co. 
rThe  City  of  Noruich*')  118  U.  8.  468  (80: 134), 
and  four  justices  were  for  reversal. 

The  district  judee  had  no  authority  to  releaie 
the  vessel  by  any  form  of  procedure. 

The  Alligator,  1  Gall.  145;  ITte  StntggU,  1 
Gall.  476;  United  States  v.  Ames.  99  U.  S.  85 
(25:  295). 

Even  if  it  were  proper  to  release  the  vessd 
under  any  circumstances,  no  case  for  such 
release  was  here  presented. 

Tfie  Mai^  N,  Hogan,  17  Fed.  Rep.  813. 

Mr.  W.  Hallett  Phillips,  for  respond- 
ents: 

After  exceptions  had  been  filed  by  claimantir 
and  owners  the  libellant  amended  the  libel  by 
the  allegation,  that  the  vessel  was  fitted  out, 
etc.,  within  the  jurisdiction  with  intent  that  she 
should  be  employed  "in  the  service  of  a  certain 
people  then  engaged  in  armed  resistance  to  the 
government  of  the  King  of  Spain."  It  was 
also  alleged  that  the  vessel  was  to  be  employed 
by  a  certain  people,  to  wit.  the  insurgents  in 
the  island  of  Cuba,  otherwise  called  the  Cuban 
revolutionists. 

Exceptions  were  filed  to  the  libel  oo  the 
ground  that  it  failed  to  show  that  The  Three 
Friends  was  fitted,  etc.,  with  the  intent  that 
said  vessel  should  be  employed  in  the  service 
of  a  foreign  prince  or  state,  or  of  a  colony, 
district,  or  people  with  whom  the  United 
States  had  peace. 

It  did  not  show  in  the  service  of  what  f  orein 
prince  or  state  or  colony  or  district  or  body 
politic  tbe  said  vessel  was  so  fitted  out. 

It  failed  to  show  that  said  vessel  was  armed 
or  fitted  out  or  furnished  with  intent  to  be 
employed  in  the  service  of  any  body  politic 
recognized  by  or  known  to  the  United  States 
as  al)ody  politic. 

These  exceptions  were  sustained,  and  it  wu 
ordered  that  libellants  have  permission  to 
amend  the  libel,  and  if  not  so  amended  within 
ten  days,  the  same  stand  dismissed. 

Afterwards,  the  libellants  having  amended 
the  libel  by  the  insertion  of  the  words  *'in  the 
service  of  a  certain  people."  to  wit,  "certain 
people  then  engaged  in  armed  resistance  to  Um 
government  of  the  King  of  Spain"  in  the  land 
of  Cuba,  the  court  held  that  the  objections  had 
not  been  overcome  and  that  the  amendmenl 
was  not  material,  "as  it  appears  clearly  thai 
the  word  "people"  it  used  in  an  individual  and 
personal  sense  and  not  as  an  organized  and 
recognized  political  power  in  any  way  corre- 
sponding to  a  state,  prince,  colony,  or  district." 

The  writ  of  certiorari  has  been  awarded  to 
bring  the  case  here  from  the  circuit  court  of 
appeals. 

The  ground  upon  which  the  district  couit 
based  its  decision  was  that  the  statute  pio- 
ceeded  under  was  not  violated,  because  U.  & 
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Rev.  Stat.  §  5283,  which  embraces  the  3d  sec- 
tion of  the  act  of  April  20,  1818,  and  1st  sec 
tion  of  act  March  3,  1817,  when  it  mentions 
the  word  **people"  means  "one  of  the  denomi 
nations  applied  by  the  act  of  Congress  to  a  for- 
eign power." 

United  States  v.  Quiney,  81  U.  S.  6  Pet.  445 
(8:  458). 

That  the  word  "people,"  the  only  term  which 
it  is  pretended  covers  the  case,  is  only  applica- 
ble to  a  foreign  power  or  belligerent,  is  demon- 
strated by  a  reference  to  particular  provisions 
of  the  act  of  1817,  carried  into  the  act  of  1818. 

The  word  any  **people"  must  be  used  in  the 
eense  of  any  "power"  because  the  statute  re- 
fers to  the  "citizens  or  property  of  any  people 
with  whom  the  United  States  are  at  peace," 
and  there  is  a  similar  use  of  the  word  in  each 
of  the  succeding  sections 

Thus  §  4.  act  1817.  now  U.  S.  Rev.  Stat. 
§  6286,  which  applies  to  the  augmenta- 
tion of  force  of  any  ship  of  war  or  armed  ves- 
sel within  the  United  States  "in  the  service  of 
any  foreign  prince  or  state  or  of  any  colony, 
district,  or  people,  or  beion<ring  to  the  subjects 
or  citizens  of  any  such  prince,  state,  colony, 
district,  or  people."    13  Stat,  at  L.  370. 

The  term  "any  people"  necessarily  signifies 
in  tbis  connection  a  political  entity,  and  not 
simply  an  unorganized  number  of  individuals 
or  persons. 

The  expressions  "prince,"  "state,"  or  "peo- 
ple," had  a  definite  legal  meaning  at  the  time 
they  were  enacted  in  the  legislation  under  re- 
view. Similar  terms  had  been  used  in  mari- 
time policies  of  insurance  and  other  instru- 
ments, from  time  immemorial,  all  the  world 
over,  and  were  well  understood  and  defined. 

2  Dane,  Abr.  113. 

In  the  authoritative  work,  Marshall  on  Insur- 
ance (.1810),  the  author  says  that  under  these 
words,  which  are  nearly  the  same  in  the  pol- 
icies of  all  the  maritime  countries,  the  insurers 
are  liable  for  all  losses  occasioned  by  arrests 
or  detention  of  the  ship  or  goods  insured  by 
the  authority  of  any  prince  "or  public  body 
claiming  to  exercise  sovereign  power  under 
what  prepense  soever."  Vol.  1,  chap.  12,  g  5. 
In  the  same  section  the  author  observes  that 
the  word  "people"  in  the  policy  means  a  peo- 
ple or  nation,  not  a  mob.  By  the  word 
"people"  in  the  policy  is  not  to  be  understood 
any  promi.scuous  or  lawless  rabble  that  may 
be  guilty  of  attacking  or  detaining  the  ship;  it 
means  a  people — that  is,  a  nation  in  its  col- 
lective and  political  capacity. 

Park,  Marine  Ins.  2d  Am.  ed.  78;  Nesbiit  v. 
Luihington,  4  T.  R.  783. 

Lord  Eenyon  said  the  word  "people"  meant 
the  ruling  power  of  the  country.  Mr.  Justice 
Buller  said  it  meant  the  supreme  power  of  the 
country,  whatever  that  might  be;  that  the 
-word  "people"  did  not  apply  to  individuals, 
but  the  words  "kin^,  princes,  and  people,  of 
what  nation,  condition,  or  quality  soever,"  ap- 
plied to  "nations"  in  their  collective  capacity. 

In  Maurnn  v.  Alliance  Ins.  Co.  73  U.  S.  6 
Wall.  12  (18:  842),  this  court  confirms  such 
construction,  and  discusses  its  bearing  upon  our 
neutrality  acts. 

The  case  is  of  importance  on  account  of  the 
principles  involved,  and  the  decision  was  the  re- 
sult  of  great    argument,    participated  in   by 
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Messrs.  Gushing,  R.  H.  Dana,  Jr.,  and  Horace 
Gray,  Jr.,  now  a  member  of  tbis  court,  who  ap- 
peared for  the  plaiiitifif  in  error. 

The  defendant  in  error  was  represented  by 
Messrs.  Curtis  and  Storrow. 

The  immediate  question  was,  whether  a 
seizure  of  a  vessel  by  the  so  called  Confederate 
states  constituted  a  capture  within  the  meaning 
of  the  policy. 

Chancellor  Kent  was  quoted  to  the  effect 
that  the  stipulation  of  indemnity  against  tak- 
ings at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  refers  only 
to  the  acts  of  government  for  government  pur- 
poses, whether  right  or  wrong. 

3  Kent,  Com.  6th  ed.  302.  note  d. 

Reference  was  made  to  the  South  American 
conflicts:  '*From  the  time  the  revolt  had 
reached  the  dimensions  of  a  civil  war,  the  gov- 
ernment had  recognized  the  war  and  conceded 
equal  belligerent  rights  to  the  respective 
parties." 

Other  illustrations  were  made  of  govern- 
ments rf^ /acto,  which,  for  certain  purposes, 
are  recognized  as  if  they  were  (fe  jure  and 
regularly  constructed  nationalities.  The 
court,  in  the  ctise  of  ycsbitt  v.  Lvshinf/ton,  A 
T.  R.  783,  fitly  described  the  character  of  the 
ffovernment  contemplated  in  the  clause  respect- 
ing the  restraints,  etc.,  of  kings,  princes,  or 
people,  viz,,  "the  ruling  power  of  the  country, 
the  supreme  power,  the  power  of  the  country, 
whatever  it  might  be, — not  necessarily  a  law- 
ful power  or  government,  or  one  that  had 
been  adopted  into  the  family  of  nations." 

The  court  concluded  that  the  so  called  Con- 
federate government,  being  in  the  pos.session 
of  the  supreme  power  of  the  district  of  country 
over  which  its  jurisdiction  extended,  was  a 
government  de  facto,  which  could  make  a 
capture  within  the  meaning  of  the  policy. 

Mnvran  v.  Alliance  Ins.  Co,  73  U.  S.  6  Wall. 
12(18:842). 

No  reason  exists  why  the  word  "people" 
should  have  one  sense  when  used  in  a  maritime 
policy,  but  a  different  sense  as  used  in  the 
statute.  The  one  insures  protection  against 
the  acts  of  such  a  "people,"  while  the  "other 
prohibits  acts  done  in  its  service. 

It  is  an  historical  fact,  that  the  change  in  the 
wording  of  the  act  of  1817  from  that  of  1794 
was  for  the  purpose  of  embracing  movements 
instigated  for  the  benefit  of  the  South  Amer- 
ican provinces,  then  recognized  belligerents. 

In  the  case  of  The  Santissima  Trinidad, 
Chief  Justice  Marshall,  on  circuit,  remarked 
as  follows:  "However  serious  may  be  the 
doubt,  whether  a  section  of  a  nation  strug- 
gling for  its  independence  may  come  within 
the  prohibitions  of  the  act  (1794),  there  can  be 
no  doubt  that  such  a  people  come  within  the 
more  ample  provisions  of  the  law  of  nations. 
Whether  Buenos  Ayres  be  a  state  or  not,  if 
she  is  in  a  condition  to  make  war  and  to  claim 
the  character  and  rights  of  a  belligerent,  she  is 
bound  to  respect  the  laws  of  war:  and  the  gov- 
ernment which  concedes  her  those  rights  is 
bound  to  maintain  its  own  neutrality,  unless  it 
means  to  become  a  party  to  the  war,  as  entirely 
as  if  she  were  an  acknowledged  state.  She 
has  no  more  right  to  recruit  her  navy  within 
the  United  States  than  Spain  would  have,  and 
this  government  is  as  much  bound  to  restrain 
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her  from  using  our  streneth  iu  tbe  war  as  to 
restraiD  ber  CDemy."  1  Brock.  488,  20  U.  S. 
7  Wheat  283  (5:  454). 

Tbe  meaDiDg  of  the  words  "foreign  prince  or 
state"  was  announced  in  OeUton  t.  Boyt,  16  U. 
8.  8  Wheat.  828  (4:  400). 

In  that  case  the  evidence  was  that  the  ship 
was  fitted  out  and  armed  with  intent  that  she 
should  he  employed  in  the  service  of  that  part 
of  the  island  of  San  Domineo  which  was  then 
under  the  government  of  Petion,  to  commit 
hostilities  upon  tbe  subjects  of  that  part  of  the 
island  of  San  Domineo  which  was  then  under 
the  Kovemment  of  Christophe. 

The  court  held  that  neither  of  these  allega- 
tions could  be  supported,  inasmuch  as  the  gov- 
ernment of  the  United  States  has  never  recog- 
nized either  of  these  governments  as  "a  for- 
eign prince  or  state." 

77ie  Oran  Para,  20  U.S.  7  Wheat  489  (5:605). 

In  United  States  v.  Quinqs  31  U.  S.  6  Pet 
467  (8:  466),  tbe  indictment  charged  that  the 
defendant  was  concerned  in  fitting  out  tbe 
ship  with  tbe  intent  that  she  should  be  em- 
ployed in  tbe  service  of  a  foreign  people— that 
is  to  sav,  in  tbe  service  of  the  United  Prov- 
inces of  Rio  de  la  Plata.  The  court  said: 
**Tbe  word  'people'  as  here  used  is  merely  de- 
scriptive of  the  power  in  whose  service  the  ves- 
sel was  intended  to  be  employed,  and  it  is  one 
of  tbe  denominations  applied  by  the  act  of 
Congress  to  a  foreign  power.  Tbe  words  are 
in  'Ihe  service  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people.'  " 

In  United  States  v.  Palmer,  16  U.  S.  8 
Wheat.  610  (4:  471),  the  circuit  court  of  the 
United  States  for  the  first  circuit,  consisting 
of  Judges  Story  and  Davis,  divided  in  opinion 
upon  certain  questions,  which  they  certified 
here,  arising  under  the  neutrality  laws  and  the 
laws  for  the  punishment  of  piracy.  Some  of 
these  were  as  follows: 

*  'Stb.  Whether  any  revolted  colony,  district, 
or  people  which  have  thrown  off  their  alle- 
giance to  their  mother  country,  but  have  never 
been  acknowledged  by  the  United  States  as  a 
sovereign  or  independent  nation  or  power, 
have  authority  to  issue  commissions  to  make 
captures  on  the  high  seas  of  the  persons,  prop- 
erty, and  vessels  of  tbe  subjects  of  the  mother 
country  who  retain  their  allegiance. 

"6th.  Whether  anact  which  would  be  deemed 
a  robbery  on  the  high  seas,  if  done  without  a 
lawful  commission.is  protected  from  being  con- 
sidered as  a  robbery  on  the  high  seas  when  the 
same  act  is  done  under  a  commission  or  the 
color  of  a  commission  for  any  foreign  colony, 
district,  or  people  which  have  revolted  from 
their  native  allegiance,  and  have  decjared 
themselves  independent  and  sovereign,  and 
have  assumed  to  exercise  the  powers  and  au- 
thorities of  an  independent  and  sovereign  gov- 
ernment, but  have  never  been  acknowledge  or 
recognized  as  an  independent  or  sovereign  gov- 
ernment or  nation  by  tbe  United  States  or  by 
any  other  foreign  state,  prince,  or  sovereignty. 

"10th.  Whether  any  colony,  district,  or  peo- 
ple who  have  revolted  from  their  native  alle- 
giance and  have  assumed  upon  themselves  the 
exercise  of  independent  and  sovereign  power 
can  be  deemed  in  any  court  in  the  United 
States  an  independent  or  sovereign  nation  or 
government  until  they  have  been  acknowl- 
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edged  as  such  by  the  government  of  tbe  United 
States;  and  whether  such  ackuowledLMnent  can 
be  proved  in  a  court  of  the  United  States  oth- 
erwise than  by  some  act  or  statute  or  resolu- 
tion of  tbe  Congress  of  the  United  States,  or 
by  some  public  proclamation  or  other  public 
act  of  the  executive  authority  of  tbe  United 
States  directly  containing  or  announcing  such 
acknowledgment,  orbv  publicly  receiving  and 
acknowledging  an  ambassador  or  other  public 
minister  from  such  colony,  district,  or  people, 
and  whether  such  acknowledgment  can  be 
proved  by  mere  inference  from  the  private  acta 
or  private  instructions  of  the  Executive  of  Uie 
United  States,  when  no  public  acknowledg- 
ment has  ever  been  made,  and  whether  x& 
courts  of  the  United  States  are  bound  judi- 
cially to  take  notice  of  the  existing  relations  of 
the  United  Stales  as  to  foreign  states  and  sov- 
ereignties, their  colonies  and  dependencies. 

"Uth.  Whether,  in  case  of  a  civil  war  be- 
tween a  mother  country  and  its  colony,  the 
subjects  of  the  different  parties  are  to  be 
deemed,  in  respect  to  neutral  nations,  as  ene- 
mies to  each  other,entitled  to  tbe  rights  of  war." 

Chief  Justice  Marshall,  March  14,  1818,  de- 
livering the  opinion  of  the  court,  observed: 

"The  first  four  questions  relate  to  the  con- 
struction of  the  8tb  section  of  the  'Act  for  tbe 
Punishment  of  Certain  Crimes  against  tbe 
United  States.'  The  remaining  seven  ques- 
tions respect  the  rights  of  a  colony  or  other 
portion  of  an  established  empire  which  has 
proclaimed  itself  an  independent  nation  and 
is  asserting  and  maintaining  its  claim  to  inde- 
pendence by  arms." 

Both  in  this  observation  and  In  the  question 
certified  the  word  ''people"  is  const rucKi  in  the 
sense  for  which  we  are  contending,  and  no  bet- 
ter definition  of  it  can  be  made  than  that 
given  by  the  Chief  Justice.  It  applies  to  a 
foreign  power  or  "the  riehts  of  part  of  a  for- 
eign empire  which  asserts  and  is  contending 
for  its  independence." 

No  less  significance  is  to  be  attached  to  this 
expression  ^ause  tbe  case  finally  went  off  on 
the  question  of  the  construction  of  the  piracy 
acts.  It  marks  tbe  meaning  of  the  act  by  one 
who  was  a  master  of  exposition. 

Tbe  chief  justice  observes  further  that  tbe 
rights  of  a  colony  or  other  portion  of  an  es- 
tablished empire,  and  tbe  conduct  "which  must 
be  observed  by  the  courts  of  the  Union  towards 
tbe  subjects  of  such  section  of  an  empire  who 
may  be  brought  before  tbe  tribunals  of  this 
country,  are  equally  delicate  and  difficult 
.  .  .  They  belong  more  properlv  to  those 
who  can  declare  what  the  law  shall  be;  who 
can  place  the  nation  in  such  a  position  with  re- 
spect to  foreign  powers  as.  to  their  own  judg- 
ment, shall  appear  wise;  to  whom  are  iDtrualed 
all  its  foreign  relations,  than  to  that  tribunal 
whose  power  as  well  as  dut^  is  confined  to  the 
application  of  the  rule  which  the  legislature 
may  prescribe  for  it  In  such  contests  a  na- 
tion may  engage  itself  with  the  one  partv  or 
the  other;  may  observe  absolute  neutrality; 
may  recognize  tbe  new  state  absolutely;  or 
may  make  a  limited  recognition  of  it.  .  .  * 
It  may  be  said  generally,  that  if  tbe  govern- 
ment remains  neutral  and  recognizes  the  exist- 
ence of  a  civil  war,  its  courts  cannot  consider 
as  criminal  those  acta  of  hostility  which  war 
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aothorizes  and  which  the  new  goTenimeot  may 
direct  against  its  enemy.  To  decide  otherwise 
would  be  to  determine  that  the  war  prosecuted 
by  one  of  the  parlies  was  unlawful,  and  would 
be  to  arraign  the  nation  to  which  the  court  be* 
longs  against  that  party." 

He  concluded  that  persons  or  ressels  em- 
ployed in  the  service  of  **a  self -declared  gov- 
ernment" acknowledged  to  be  maintaining  its 
separate  existence  by  war  must  be  permitt^  to 
prove  the  fact  of  their  being  actually  employed 
in  such  service  by  the  same  testimony  which 
would  be  sufficient  to  prove  that  such  vessel  or 
person  was  employed  in  the  service  of  an  ac- 
Knowledged  state. 

"Any  colony,  district,  or  people"  refer  to  a 
self-declared  government  or  unrecognized  state 
or  portion  of  an  established  empire  asserting 
its  claim  to  independence  by  arms. 

UniUd  StaUs  v.  Palmer,  16  U.  S.  8  Wheat. 
610  (4:  471). 

That  the  provision  we  have  been  considering 
only  applies  to  recognized  public  war  and  the 
duty  of  neutrality  as  towards  foreign  powers 
and  belligerents  clearly  appears  when  we  ex- 
amine the  history  of  this  legislation,  executive 
and  le^slative. 

On  December  26,  1816.  the  South  American 
wars  then  raging,  President  Madison  commu- 
nicated to  Congress  the  following  message: 

"It  is  found  that  the  existing  Taws  have  not 
the  efficacy  necessary  to  prevent  violations  of 
the  obligations  of  the  United  States  as  a  na- 
tion at  peace  toward  belligerent  prntien,  and 
other  unlawful  acts  on  the  high  seas,  by 
armed  vessels  equipped  within  the  waters  of 
the  United  States.  With  a  view  to  maintain 
more  effectually  the  respect  due  to  the  laws,  to 
the  character,  and  to  the  neutral  and  pacific 
relations  of  the  United  States,  I  recommend  to 
the  consideration  of  Congress  the  expediency 
of  such  further  legislative  provisions  as  may 
bo  requisite  for  detaining  vessels  actually 
equipped  or  in  a  course  of  equipment  with  a 
warlike  force  within  the  jurisdiction  of  the 
United  States  or,  as  the  case  may  be,  for  ob- 
taining from  the  owners  or  commanders  of 
such  vessels  adequate  securities  against  the 
nbuse  of  their  armaments,  with  the  exceptions 
in  such  provisions  proper  for  the  cases  of  mer- 
chant vessels  furnished  with  the  defensive 
armaments  usual  on  distant  and  dangerous  ex- 
peditions, and  of  a  private  commerce  in  mili- 
tary stores  permitted  by  our  laws  and  which 
the  law  of  nations  does  not  require  the  United 
States  to  prohibit" 

Annals  of  Congress,  14th  Cong.  2d  Sess. 
1816-17,  p.  1079. 

On  January  1,  1817,  Mr.  Forsyth,  the  chair- 
man of  the  committee  on  foreign  relations,  af- 
terwards Secretary  of  State,  addressed  a  letter 
to  Mr.  Monroe,  then  Secretary  of  State,  asfol- 
lows:  *4  am  instructed  by  the  committee  on 
foreign  relations  to  inquire  what  information 
has  been  given  to  the  Department  of  State  of 
violations  or  intended  violations  of  the  nevr 
tral  ofdigations  of  the  United  States  to  foreign 
powers  by  the  arming  and  equipment  of  vessels 
of  war  in  our  "ports;  what  prosecutions  have 
been  commenced  under  the  existing  laws  to  pre- 
vent the  commission  of  such  offenses;  what  per- 
sons prosecuted  have  been  discharged,  in  conse- 
quence of  the  defects  of  the  laws  now  in  force, 
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and  the  particular  provisions  that  have  been 
found  insufficient  or  for  the  want  of  which  per- 
sons deserving  punishment  have  escaped." 

Annals  of  Congress,  14th  Cong.  2d  Sess. 
1816-17,  p.  1080. 

This  letter  was  written  in  order  to  obtain  the 
information  requisite  for  the  framing  of  the 
proper  amendments  to  existing  law.  in  pursu- 
ance to  the  President's  message,  which  had 
been  referred  to  the  committee. 

From  the  passages  underscored  it  is  seen  that 
the  mind  of  Congress  and  of  the  Executive  was 
solely  directed  to  prevent  violation  of  the  obli- 
gations of  the  United  States  as  a  neutral  to- 
wards "belligerent  parties,"  as  mentioned  in 
the  message  of  the  President,  or  "foreign  pow- 
ers," as  mentioned  in  the  letter  of  Mr.  Forsyth. 

The  Secretary  of  State  on  January  10,  1817, 
communicated  documents  bearing  on  the  in- 
quiry of  the  committee  on  foreign  relations. 
Among  these  was  a  communication  from  the 
district  attorney  of  Louisiana  giving  "an 
enumeration  of  the  cases  in  which  individuals 
have  been  prosecuted  for  infringinp^  or  attempt- 
ing to  infringe  our  neutralitv  in  aid  of  the  gov- 
ernment of  New  Spain,  and  in  which  vessels 
have  been  seized  and  libeled  under  the  act  of 
the  5th  of  June,  1794." 

Annals  of  Congress,  14tb  Cong.  2a  Sess. 
1816-17,  p.  10^2. 

On  January  14,  1817.  Mr.  Forsyth,  from  the 
committee  on  foreign  relations,  reported  a  bill 
defining  our  neutral  obligations  as  to  fitting 
out  of  cruisers  more  fully  than  had  been  done 
in  the  previous  act  of  1794,  but  which  still  re- 
tained the  words  "prince  or  state." 

Id.  p.  477. 

The  debate  in  the  House  on  the  bill  for  en- 
forcing neutrality  was  extensive,  and  exhibits 
the  clear  understanding  of  Congress  that  the 
amendments  were  for  the  purpose  of  prevent- 
ing aid  to  the  South  American  provinces,  then 
recognized  belligerents,  and  that  the  provision 
as  to  fitting  out  of  vessels  was  intended  solel}[  to 
prevent  such  aid  in  this  country  to  foreign 
powers  at  war  as  would  violate  our  neutral  ob- 
ligations. 

It  was  developed  that  strong  pressure  had 
been  brought  to  bear  upon  our  government  to 
strengthen  the  neutrality  law  in  order  to  pre- 
vent the  South  American  colonies  from  obtain- 
ing necessary  aid  here,  and  preventive  meas- 
ures were  suggested  by  the  Spanish  minister. 

The  only  objections  to  the  bill  were  founded 
on  the  allegation  that  it  went  too  far  in  the  en- 
forcement of  our  neutral  obligations  towards 
belligerents.  It  was,  indeed,  contended  by 
Mr.  Randolph  that  the  doctrine  of  neutrality 
had  no  application  to  the  case,  because  one 
party  was  not  recognized  by  this  government 
as  independent. 

He  was  answered  by  Mr.  Clay,  who  said: 
Whenever  a  war  exists,  whether  between 
two  independent  states  or  between  parts  of  a 
common  empire,  be  knew  of  but  two  re- 
lations in  which  other  powers  could  stand 
towards  the  belligerents.  The  one  was 
that  of  neutrality  and  the  other  that  of 
a  belligerent.  He  hoped  the  gentleman 
from  Virginia  did  not  mean  to  conteDd 
(what  would  seem  to  be  a  consequence  of  his 
opinion)  that  we  were  a  party  to  the  war  and 
an  ally  of  Old  Spain   against  her   colonies. 
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Being  then  \n  a  state  of  neutrality  respecting 
the  contest  and  bound  to  maintain  it,  the  ques- 
tion was  whether  the  provisions  of  the  bill 
were  necesstary  to  the  performance  of  that 
duty.  Oentlemen  have  contended  that  thi3 
bill  ought  to  be  considered  as  intended  merely 
to  enforce  our  own  laws— as  a  municipal  regu- 
lation having  no  relation  to  the  war  now  ex- 
isting. It  was  impossible  to  deceive  ourselves 
as  to  the  true  character  of  the  measure.  Be- 
stow on  it  what  denomination  you  please,  dis- 
guise it  as  you  may,  it  is  a  law,  and  will  be 
understood  by  the  whole  world  as  a  law  to 
discountenance  any  aid  being  given  to  the 
South  American  colonies  in  a  state  of  revolu- 
tion against  the  parent  country. 

Annals  of  Congress,  14th  Cong.  2d  Sess. 
1816-17,  pp.  741,  742. 

In  answer  to  Mr.  Clay,  Mr.  Calhoun  ex- 
preified,  in  common  with  other  gentlemen,  his 
good  wishes  for  the  cause  of  the  South  Ameri- 
can colonies  against  the  mother  country,  but 
that  such  wishes  would  never  influence  him  to 
permit  a  violation  of  our  neutral  obligations. 

He  alluded  to  the  nature  of  the  contest  ex- 
isting in  the  Spanish  provinces,  acknowledged 
that  its  analogy  to  our  own  situation  in  1776 
enlisted  our  sympathies,  but  all  that  could  be 
expected  of  us  by  patriots  was  that  we.  being 
neutral,  should  do  nothing  to  weaken  their  ef- 
forts or  injure  their  cause. 

On  a  later  occasion  he  remarked  that  the  law 
of  1794  had  contemplated  a  war  between  two 
independent  powers,  not  one  between  a  mother 
country  and  its  colonies;  and  if  the  defect  of 
that  law  could  not  preserve  our  neutral  char- 
acter in  the  war  now  existing  in  the  South  he 
was  willing  to  adopt  the  remedy. 

Annals  of  Congress,  pp.  747,  752. 

Mr.  Lowndes  said:  **The  law  of  1794  ap- 
plying only  to  the  case  of  war  between  two  in- 
dependent states,  it  ought,  no  doubt,  to  be  ex- 
tended to  comprehend  the  contest  referred  to 
between  Spain  and  her  colonies,  and  not,  when 

Erosecutions  are  carried  up  to  court  for 
reaches  of  the  law,  deny  that  redress  we  pro- 
fess to  give.  It  appeared  to  him  by  some  in- 
advertence, however,  the  committee  bad  not 
gone  far  enough  in  amending  the  act  of  1794, 
if  it  be  amended  so  as  to  apply  to  governments 
not  acknowledged  to  be  independent,"  etc. 

Annals  of  Congress,  p.  755. 

The  bill,  as  it  passed  the  House,  contained 
the  words  '*colony,  district,  or  people"  in  addi- 
tion to  the  words  * 'prince  or  state. 

Annals  of  Congress,  p.  768. 

In  this  form  it  was  adopted  by  the  Senate 
and  became  a  law,  with  an  amendment  not 
here  material. 

Annals  of  Congress,  p.  205. 

The  court  will  notice  that  the  act  of  March 
8,  1817  (8  Stat,  at  L.  870),  is  entitled  "An  Act 
More  Effectually  to  Preserve  the  Neutral  Re- 
lations of  the  United  States."  This  act  deals 
entirely  with  the  fitting  out  or  employment  of 
armed  cruisers  of  war. 

Those  amendments  were  urged  upon  our 
government  by  Spain  as  necessary,  in  order  to 
include  the  South  American  wars,  "for  the  pur- 
pose of  putting  a  stop  to  the  armaments  making 
in  different  parts  of  the  Union,  in  violation  of 
the  law  of  nations  and  of  the  treaty  existing 
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l)etween  his  Catholic  Majesty  and  this  Repulr 
lie." 

Chevalier  de  Onis.  Spanish  Minister,  to  thfi 
Secretary  of  State,  February  28,  1817. 

Soon  after  the  bill  became  the  law  of  1817. 
as  early  as  March  15,  1817,  the  Secretary  of 
State  wrote  to  the  Spanish  minister,  and  by 
direction  of  the  President  inclosed  a  copy  of 
the  act  "by  which  the  President  trusts  that  the 
Spanish  government  will  perceive  a  new  proof 
on  the  part  of  the  United  States  of  a  desire  to 
cultivate  friendly  dispositions  towards  Spain." 

4  American  State  Papers,  Foreign  Relntum$, 
pp.  188,  189;  8  Whart.  International  Law  Dig. 
p.  570,  §  396. 

The  declarations  of  the  Executive  show  that 
from  the  beginning  of  the  South  American 
revolutions  they  had  been  recognized  as  bel- 
ligerents by  this  country. 

President  Monroe,  in  1817,  sent  a  message 
to  Congress  in  which  he  said:  "Through 
every  stage  of  the  conflict  the  United  States 
have  maintained  an  impartial  neutrality,  giv- 
ing aid  to  neither  of  the  parties  in  men.  money, 
ships,  or  munitions  of  war.  They  have  re- 
garded the  contest,  not  in  the  light  of  an  ordi- 
nary insurrection  or  rebellion. 'but  as  a  civil 
war  between  parties  nearly  equal  huviug  as  to 
neutral  powers  equal  rights." 

In  1856  Mr.  Gh)rostiza,- the  Mexican  minister, 
complained  to  our  government  that  the  Texant 
were  being  treated  as  belligerents,  although  he 
said  the  Texan  movement  **had  not  yet  arrived 
at  the  point  which  those  of  the  Spanish- Amer- 
icans had  attained  when  the  United  States  al- 
lowed them  the  same  right." 

He  cites  the  principles  announced  by  Mr. 
Monroe,  in  his  message  of  March  8,  1822,  in 
which  he  says:  "TheUntted  States  hasacknowl- 
edged  the  rights  to  which  thev  (the  Spanish 
provinces)  were  entitled  by  the  law  of  nations, 
and  as  belligerents,  so  soon  as  their  movement 
had  assumed  such  a  steady  and  consistent  form 
as  to  render  their  ultimate  success  probable, 
and  from  that  period  they  had  been  permitted 
to  enter  with  their  vessels  of  war  into  the  ports 
of  these  United  States,"  etc. 

From  this  the  minister  inferred  that  unti 
such  movement  had  acquired  such  a  steady 
and  consistent  form  as  to  render  probable  the 
ultimate  success  of  the  said  provinces  in  their 
struggle  airainst  Spain, the  United  States  neither 
acknowledged  their  possession  of  any  rights  as 
belligerents  nor  admitted  their  vessels  in  the 
American  ports.  He  concludes  there  was  a 
great  interval  between  the  commencement  of 
the  movement  and  the  period  at  which  it 
could  have  acquired  the  steadiness  and  consist 
ency  deemed  requisite. 

Message  of  the  President,  H.  R  Doc.  No 
105,  24th  Cong.  2d  Sess.  p.  186. 

In  answer  to  this  communication  the  Secre- 
tary of  State  declined,  in  the  name  of  the  Pres- 
ident, to  allow  the  seizure  of  the  Texan  vessel 
or  otherwise  molest  her.  He  said  that  such 
course  '*was  in  accordance  with  the  principles 
in  practice  which  have  been  invariably  ob- 
served by  this  government  from  the  first 
breaking  out  of  the  revolution  among  the 
Spanish  provinces  on  this  continent  to  the 
present  time." 

"It  is  obvious,"  he  says,  "  that  the  exclusion 
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of  tbe  vessel  of  the  one  party  from  the  ports  of 
tbe  United  iStatPS  and  the  admission  of  those 
of  tbe  other  would  be  inconAisteot  with  an  im- 
partial neutrality,  and  yet  tbe  PresideDt,  io  the 
same  message  from  |which  Mr.  Gorostiza  has 
quoted,  states  that  "through  tbe  whole  of  this 
contest  tbe  United  States  have  remained  neu- 
tral, and  have  fulfilled  with  the  utmost  impar- 
tiality all  tbe  obligations  incident  to  that  char- 
acter." In  a  previous  message  of  December  7, 
1810,  be  observes:  "In  tbe  civil  war  existing 
between  Spain  and  tbe  Spanish  provinces  in  this 
hemisphere  tbe  greatest  care  has  been  taken  to 
enforce  tbe  laws  intended  to  preserve  an  im- 
partial neutrality.  Our  ports  have  contiDued 
to  be  equally  open  to  both  parties  and  on  tbe 
same  conditions."  This  laneuage  plainly  re- 
fers to  the  whole  of  the  contest  and  tbe  Presi- 
dent is  not  to  be  understood  in  his  subsequent 
message,  to  which  Mr.  Gorostiza  has  referred, 
as  intending  to  say  that  tbe  vessels  of  either 
party  were  only  permitted  to  enter  the  ports  of 
the  United  States  from  tbe  period  when  tbe  suc- 
cess of  such  party  appeared  to  be  probable.  The 
construction  which  Mr.  Gorostiza  has  given  to 
tbe  particular  passage  be  has  cited  is  not  only 
contradicted  by  other  passages  from  the  mes- 
sages of  tbe  same  executive  officer,  but  still 
more  strongly,  if  possible,  by  tbe  uniform 
acts  of  this  government  in  that  and  similar 
cases.  It  is  a  well-kDown  fact  that  the  ves 
sels  of  the  South  American  pr'>vinces  were 
admitted  into  the  ports  of  tbe  United  States 
under  their  own  or  other  flags  from  tbe 
commencement  of  the  revolution,  and  it  is 
equally  true  that  throughout  the  various  civil 
contests  that  have  taken  place  at  different 
periods  among  tbe  states  that  sprung  from  that 
revolution  the  vessels  of  each  of  tbe  contend- 
ing parties  have  been  alike  perntitted  to  enter 
tbe  ports  of  this  country.  It  has  been  held 
necessary,  as  a  preliminary  to  the  extension  of 
tbe  rights  of  hospitality' to  either,  that  tbe 
chances  of  tbe  war  should  be  balanced,  and 
tbe  probability  of  eventual  success  determined. 
For  this  purpose  it  has  been  deemed  sufficient 
that  tbe  paity  had  declared  its  independence 
and  at  the  time  was  actually  maintaining 
it.  .  .  .  Tbe  exclusion  of  the  vessels  of 
Texas  while  those  of  Mexico  are  admitted  is  not 
deemed  compatible  with  tbe  strict  neutrality 
which  it  is  the  desire  and  the  determination  of 
this  government  to  observe  in  respect  to  the 
present  contest  between  those  countries." 

11.  R.  Doc.  No  105,  24tb  Cong.  2d  Sess. 
Ml.  Sept.  30. 18'd6;  1  Wbart.  International  Law 
Die.  p.  509.  §  69. 

Tbe  declarations  of  tbe  department  charged 
with  our  foreign  relations  state  the  historical 
fact  upon  which  tbe  legislation  now  under  re- 
view is  largely  dependent,  and  which  was  tbe 
inspiration  for  its  enactment. 

Such  was  tbe  actual  condition  of  tbe  foreign 
relations  of  tbh  country  when  tbe  neutrality  act 
was  amended,  in  1817.  as  to  armed  cruisers,  by 
inserting  words  which  would  cover  every  form 
of  recognized  war  then  being  waged  by  colonies 
or  dependencies  for  independence.  Every  such 
contest  was  covered  and  described  either  by  the 
words  "a  prince,  a  state,  a  colony,  a  district,  or 
a  people,"  each  of  these  expressions  being  used 
to  designate  some  de facto  power  or  belligerent. 
Between  such  contestants  our  government  de- 
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clared  it  would  enforce  neutrality  and  would  al« 
low  neither  to  fit  out  war  vessels  in  our  ports. 

It  is  not  strange  that  Congress  should  not 
have  contemplated  an  enforcement  of  a  neu- 
trality provision  except  in  a  case  where  there 
were  belligerents.  It  could  not  suppose  that 
ships  of  war  would  be  fitted  out  in  our  ports 
when  there  was  no  recognized  war,  or  that  our 
government  would  support  a  fiction  by  refusing 
to  recognize  a  stale  of  war  and  yet  enforce 
measures  only  applicable  to  such  a  state. 

It  was  natural  to  assume  that  if  a  civil  war 
should  ever  break  out  on  tbe  American  conti- 
nent tbe  United  States  would  recognize  it  as 
such  and  place  both  parties  on  an  equal  level 
as  regards  tbe  enforcement  of  neutrality. 

In  The  Santisnma  Trinidad,  20  U.  S.  7 
Wheat.  337  (5:  468),  tbe  policy  of  tbe  United 
States  is  thus  declared: 

"The  government  of  tbe  United  States  has- 
recognized  the  existence  of  a  civil  war  between 
Spain  and  her  colonies,  and  has  avowed  her 
determination  to  remain  neutral  between  tbe 
parties.  Each  party  is  therefore  deemed  by  us 
a  belligerent  nation,  having,  so  far  as  concerns 
us.  the  sovereign  rights  of  war." 

Tbe  enforcement  of  neutrality,  in  so  far  as 
we  have  been  considering  it,  has  been  in  ac- 
cordance with  these  views. 

In  the  case  of  Texas,  its  belligerency  was  reo- 
oenized  from  tbe  time  the  Declaration  of  Inde^ 
pendence  was  announced,  which  was  contem- 
poraneous with  tbe  outbreak  of  the  revolution. 

That  tbe  provision  regarding  arming  and 
fitting  out  cruisers  in  our  ports,  as  originally 
enacted  in  1794,  had  in  view  only  restrictions 
of  neutrality,  and  applied  to  belligerent  powers 
alone  cannot  be  doubted. 

This  provision  was  directed  against  tbe  prac- 
tices of  Genet,  acting  on  behalf  of  tbe  French 
government,  in  the  wars  then  raging  in  Eu- 
rope. Its  origin  is  clearly  traced:  "Tbe  prac- 
tice of  commissioning,  equipping,  and  manning 
vessels  in  our  ports  to  cruise  ou  any  of  tbe  bel- 
ligerent parties  is  equally  and  entirely  disap- 
proved, and  tbe  government  will  take  effectual 
measures  to  prevent  a  repetition  of  it.'* 

3  Jefferson's  Works,  105;  4  Jefferson's 
Works,  34. 

Tbe  keynote  to  this  legislation  is  found  in 
President  Washington's  message,  December  8, 
1793,  in  which  be  says:  "The  original  arming 
and  equipping  of  vessels  in  tbe  ports  of  tbe 
United  States  by  any  of  tbe  belligerent  parties 
for  military  services,  offensive  or  defensive,  is 
deemed  unlawful." 

Mr.  Wharton  treats  the  provision  under  tbe 
bead  of  "Issuing  of  belligerent  cruisers,"  and 
the  proposition  which  he  announces  as  tbe  re- 
sult of  tbe  legislation  is  that  the  United  States 
is  "bound  to  restrain  fitting  out  and  sailing  of 
armed    cruisers  of  bellt^rents." 

8  Wbart.  International  Law  Dig.  p.661,§i  890. 

In  an  opinion  delivered  in  1841,  Mr.  Liegare 
declares  "tbe  object  of  tbe  act  of  1818  (same 
in  act  of  1817)  was  to  prevent  all  equipping  of 
vessels  of  war  in  our  ports  for  a  foreign  power 
actually  engaged  in  hostilities  with  a  nation 
with  which  the  United  States  are  at  peace, 
knowing  tbe  purpose  for  which  they  are  to  be- 
employed. 

8  Ops.  Atty.  Gen.  788. 

But  reliance  is  placed,  as  we  understsnd, 
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upon  the  proclamatioDS  of  the  PresMent  dnring 
the  preseDt  disturbances  in  Cuba  as  making  the 
"insurrection  sufficiently  notorious  and  exten- 
sive to  have  received  the  attention  of  the  gov- 
ernment of  this  country  for  nearly  two  years 
psst,  although  the  insurgents  have  not  received 
any  recognition  of  belligerency." 

These  proclamations  dp  not  lend  countenance 
to  the  present  position  of  the  government,  for 
they  do  not  recognize  a  public  war  existing  in 
Cuba,  much  less  a  government  or  new  power 
asserting  its  sovereignty. 

The  first  proclamation  of  President  Cleve- 
land. June  12.  1895,  mentions  that  "the  island 
of  Cuba  is  now  the  seat  of  serious  civil  dis- 
turbances, accompanied  by  armed  resistance  to 
the  authority  of  the  established  government  of 
Spain." 

Citizens  of  the  United  States  are  enjoined 
from  taking  part  in  such  '* disturbances. 

The  second  proclamation.  July  27,  1896, 
mentions  that  "civil  disturbances  and  armed  re- 
sistance to  the  established  government  of  Spain 
continue  to  prevail  in  said  island  of  Cuba." 

This  proclamation  is  solely  concerned  with 
the  enforcement  of  U.  S.  Rev.  Stat.  §  5286, 
regulating  military  expeditions,  and  refers  to 
the  decision  of  this  court  in  the  case  of  Wi- 
borg  V.  United  States,  163  U.  S.  632  (41:  289). 

"Civil  disturbances"  which  may  proceed 
from  brigandage  or  factions  can  hardly  be 
deemed  the  equivalent  of  a  public  war,  or  to 
constitute  those  participating  in  them  "a  peo- 
ple," in  view  of  the  construction  placed  upon 
this  expression  in  the  judicial  and  political  dec- 
larations of  this  country. 

If  the  argument  of  appellant  is  correct,  there 
results  a  condition  opposed  to  the  very  concep- 
tion of  neutrality,  for  the  courts  would  be 
obliged  to  aay  that  those  causing  civil  dis- 
turbance constitute  "a  people"  for  the  purpose 
of  punishment  under  the  act,  and  yet  would 
be  obliged  to  den;^  them  their  standing  as  such 
under  the  neutrality  laws,  because  the  political 
departments  of  the  government  have  not  rec- 
ognized their  belligerency  or  political  existence. 

Spain  would  obtain  all  the  advantages  to 
neutrality  without  incurring  any  of  its  obliga- 
tions; it  would  be  the  enforcement  of  a  simu- 
lated neutrality,  a  neutrality  in  name  only,  as 
it  would  be  entirely  in  her  favor. 

It  would  enable  Spain  to  proceed  against 
those  opposing  her  in  Cuba  as  engaged  in  civil 
commotion  only,  while  calling  upon  this  na- 
tion to  assist  her  by  enforcing  a  neutrality  pro- 
vision applying  to  public  war  waged  by  a  bel- 
ligerent. 

This  expression,  "any  people,"  cannot  be 
disassociated  from  the  terms  which  precede  it 
— an^  foreign  prince  or  state  or  any  colony  or 
district. 

In  the  language  of  Lord  Eenyon  in  Nesbitt 
T.  Luskin ffton,  4  T.  R  788,  "the  meaning  of 
the  word  'people'  may  be  discovered  here  by 
the  accompanying  words,  noscitur  a  sociU.  It 
means,  the  'ruling  power  of  the  country.' " 

It  would  be  strange  in  the  light  of  history, 
if  all  the  other  terms  refer  to  the  people  in  their 
collective  and  political  capacity,  a  body  politic 
or  assuming  to  be  a  body  politic,  while  this  ex- 
pression, "a  people,"  may  be  construed  to  re- 
fer in  another  sense  to  persons  in  their  Individ- 
ual capacity. 
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The  court  can  hardly  treat  the  expressions  in 
the  President's  message  as  a  political  declara- 
tion of  the  existence  of  a  colony,  a  district,  or 
a  people  at  war  with  Spain,  and  how  can  the 
insurgents  be  declared  by  the  court  to  consti- 
tute "a  people"  without  such  declaration. 

If  the  proclamations  can  be  resorted  to  by 
courts  as  evidence  of  a  status  possessed  by 
the  insurgents,  for  one  purpose,  they  must  be 
equally  available  as  establishing  such  status 
for  all  purposes  of  neutrality.  It  would  not 
be  fair  to  hold  that  these  documents  contain  a 
sufficient  declaration  of  the  existence  of  "a 
people"  for  the  purpose  of  punishing  those  who 
act  here  in  their  service,  but  not  sufficient  to 
constitute  "a  people"  entitled  to  the  rights  of 
neutrality  under  our  laws.  The  court  will  not 
close  its  eyes  and  open  them  again  to  suit  the 
pleasure  of  the  government  for  the  time  being. 

The  government  places  much  reliance  upon 
the  opinion  of  Attorney  General  Hoar  as  to  the 
construction  of  the  neutrality  clause  in  question. 

This  opinion  is  thus  stated  by  Mr.  Wharton: 
"The  neutrality  act  of  1818  is  not  restricted  in 
its  operation  to  cases  of  war  t)etween  two  na- 
tions or  where  both  parties  to  a  contest  have 
been  recognized  as  belligerents — that  is,  as 
having  a  sufficiently  organized  political  exist- 
ence to  enable  them  to  carry  on  war.  It 
would  extend  to  the  fitting  out  and  arming  of 
ves.sel8  for  a  revolted  colony  whose  belliger- 
ency had  not  been  recognized,  but  it  should 
not  be  applied  to  the  fitting  out,  etc.,  of  vessels 
for  the  parent  state  for  use  against  a  revolted 
colony  whose  independence  had  not  in  any 
manner  been  recognized  by  our  government. 

8  Whart  International  Law  Dig.  p.628,§403. 

The  question  before  the  Attorney  General 
was  different  from  the  one  now  presented  to 
the  court. 

The  point  submitted  was  whether  proceed- 
ings could  be  taken  under  the  act  against  Span- 
ish vessels  fitted  out  in  this  country,  on  the 
ground  that  they  were  procured  to  be  fitted  oat 
and  armed  with  intent  that  they  should  be  em- 
ployed in  the  service  of  Spain,  a  foreign  state, 
with  intent  to  cruise  or  commit  hostilitiea 
against  the  subjects,  citizens,  or  property  of  a 
"colony"  district,  or  people,  with  whom  the 
United  States  were  at  peace,  namely,  a  "colony, 
district,  or  people"  claiming  to  be  the  Repub- 
lic of  Cuba.  It  was  held  tnat  in  the  al)sence 
of  any  political  recognition  of  such  a  state  the 
courts  must  conform  to  the  action  of  the  gov- 
ernment. 

It  was  further  held  that  Spain  could  not  be 
said  to  commit  hostilities  against  any  party  by 
procuring  armed  vessels  for  the  purpose  of 
enforcine:  its  own  recognized  authority  within 
its  own  dominions. 

Here  is  an  admission  that  the  hostilities  were 
not  against  "a  people." 

The  attention  of  the  attorney  general  wu 
called  to  the  fact  that  libels  had  been  filed  to 
procure  the  conden)nation  of  vessels  on  the 
ground  that  they  were  being  fitted  out  and 
armed  with  intent  to  be  employed  in  the  serv- 
ice of  a  "colony,  district,  or  people,"  ras.,  the 
"colony,  district,  or  people  of  Cuba,"  and  it 
was  argued  that  as  the  government  in  those 
libels  had  asserted  that  Cuba  was  a  "colony, 
district,  or  people"  capable  of  committing  hns- 
tilitiet  against  Spain,  the  law  equally  applied 
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loan  armiiineDt  procured  or  fitted  out  by  Spain 
for  the  purpose  of  hostilities  against  Cuba. 

Thia  proposition  the  Attorney  General  de- 
Died. 

We  do  not  feel  called  upon  to  enter  the  ques- 
tion of  the  soundness  of  the  opinion. 

In  the  present  case  there  is  no  aIlep:ation 
that  Cuba  as  a  ''colony,  district,  or  people" 
has  arisen  again;«t  Spain. 

The  case  before  the  Attorney  General  in- 
▼olvfd  the  assertion  of  a  pretended  government, 
claiming  to  be  the  Republic  of  Cuba,  and 
therefore  miKht  well  be  said  to  come  within 
the  act  as  a  "colonv,  district,  or  people." 

The  argument  of  inconvenience  is  made. 

It  is  said  that  if  under  the  present  condition 
of  affairs  proceedings  cannot  be  had  against 
vessels  undrr  §  5*i83,  there  is  no  penalty  pro- 
vided by  law.  This  argument,  as  remarked 
in  the  court  below,  was  as  applicable  under  the 
original  act  of  17(4  as  it  is  now,  under  the  act 
of  1818.  re  enacted  in  U.  S.  Rev.  Stat.  §  5283. 

Under  the  first  act  it  was  held,  as  we  have 
seen,  that  the  words  "foreign  prince  or  state" 
did  not  embrace  sections  of  an  empire  not  rec* 
ogn  zed  by  the  United  States. 

In  order  to  cover  such  cases,  Congress  re* 
florted  to  additional  legist  ition. 

It  was  not  supposed  that  the  courts  by  any 
argument  ab  inconrenienii  could  so  stretch 
the  net  as  to  cover  such  cases. 

The  result,  as  we  have  shown,  was  the  act 
of  1817.  which  added  words  to  cover  sections 
of  an  empire  which  had  separated,  or  were  en- 
deavoring to  separate,  from  the  mother  coun- 
try. 

There  are  ample  provisions  of  municipal  law 
to  punish  those  who  set  on  foot  enterprises  for 
the  purpose  of  committing  hostilities  against  a 
power  with  which  we  are  at  peace. 

Section  6  of  the  act  of  1818  (3  Stat  at  L  448). 
re-enacted  in  U.  S.  licv.  Stat.  ^  52h6,  prohibits 
military  enterprises  to  be  carried  on  *'thence 
a|^inst  the  territory  or  dominions  of  any  for- 
€ii;n  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  Slates  are  at 
peace." 

This  section  provides  fully  for  offenses 
against  the  peace  of  a  foreign  state,  including 
enlistments. 

It  applies  as  well  in  times  of  peace  as  in 
times  of  war.  There  is  no  requirement  that 
the  ezpedirion  or  enterprise  should  be  in  the 
service  of  any  government  or  "people." 

It  is  only  necessary  that  it  should  be  directed 
acainst  the  territory  or  dominions  of  a 
* 'people." 

This  use  of  the  words  "any  people"  conclu- 
sively shows  that  in  the  sense  of  ('ongress  it 
meant  a  power  exercising  or  asserting  domin- 
ion, and  is  therefore  of  great  significance  in 
the  argument. 

Under  this  clause  no  forfeiture  is  provided. 

For  any  offenses  committed  at  sea  amount- 
ing to  piracy  under  our  laws,  those  laws  pro- 
vide ample  penalties. 

But  if  at  any  time  Spain  should  think  it 
oecessary  for  this  country  to  enforce  its  law  re- 
garding the  fitting  out  of  belligerent  cruisers. 
tbe  remedy  is  io  her  own  hands;  she  has  but 
to  recognize  a  state  of  war. 

Tbe  act  of  April  20,  1818  (3  Stat,  at  L.  448i, 
ia  entitled  *'Ad  Act  in  Addition  to  the  Act  for 
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the  Punishment  of  Certain  Crimes  against  tbe 
United  States  and  to  Repeal  the  Acts  Therein 
Mentioned. 

Tbis  act  contains  the  provisions  regarding 
military  enterprises  and  other  operations  di- 
rected against  foreii^n  powers. 

It  embraces  criminal  legislation  of  a  purely 
domestic  character,  and  also  re-enacts  the 
former  laws  affectinir  our  neutral  rel'itions. 

Wiborff  Y,  United  Statrs,  J68  U.  S.  632  (41: 
289),  involved  the  construction  of  what  con- 
stituted an  expediiion  or  enterprise  under  U. 
S.  Rev.  Stat.  ^  52^6.  This  question  has  no 
immediate  bearing  on  the  case  now  under  con- 
sideration. 

No  argument  can  properly  be  made  on  the 
ground  that  the  United  Slates  has  any  duties 
to  perform  other  than  those  specified  in  its 
legislation,  or  that  citizens  can  be  proceeded 
against  criminnDy  e.Tcept  as  there  provided. 

This  has  always  been  determiued  by  our 
government. 

Neither  the  United  States  nor  Spain  admits 
there  exists  a  state  of  belligcrenc3',  and  in  its 
absence  there  cannot  exist  any  obligations  of 
neutrality. 

In  preparing  the  foreign  enlistment  act  of 
1819,  taken  from  our  act.  Parliament  adned  to 
the  language  of  our  statute,  **or  part  of  any 
province,  or  people  or  of  any  person  exercising 
or  assuming  to  exercise  any  powers  of  govern- 
ment in  or  over  any  foreign  state,  colony, 
province  or  parts  of  any  province,  or  people." 

69  Geo.  III.  cbap.  59,  p.  7. 

This  additional  language  was  undoubtedly 
inserted  in  vit-w  of  the  pronounced  object  of 
the  language  of  the  amendatory  acts  of  1817 
and  1818.  as  applying  only  to  an  empire  or 
sections  of  an  empire,  and  in  view  also  of  the 
construction  of  the  word  "people"  by  our  de- 
cisions and  in  the  light  of  the  Ennrlish  case  of 
Nfsbitt  V.  Lvshingion,  4  T.  R.  '<83,  defining 
the  meaning  of  the  same  expression. 

So  entirely  sufficient  was  the  provision  re- 
garding hostile  expe  litions  <(up|X)8ed  to  be  that 
it  was  not  until  1^70  that  Parliament,  in  view 
of  the  Alabama  controversy,  passed  an  act 
covering  the  fitting  out  of  belligerent  cruisers. 

If  we  examine  the  mo<leru  judicial  prece- 
dents in  this  country  io  which  the  point  has 
been  debated,  we  will  oot  find  any  opposition 
to  the  construction  for  which  we  contend,  but 
much  to  support  it. 

They  are  fully  set  forth  in  the  opinion  of  the 
court  below,  and  need  not  be  here  largely  dis- 
cussed. 

In  WiborgY.  {7>}tt^«^fafe«,  this  court,  speak- 
ing through  Mr.  Chief  Justice  Fuller,  sava* 

"Section  5288  deals  with  fitting  out  and 
arming  vessels  in  this  country  in  favor  of  one 
foieign  power  as  against  another  foreign 
power  with  which  we  are  at  peace."  IfiS  U. 
S.  632(41:289). 

In  the  case  of  The  Itata,  66  Fed.  Rep.  505, 
15  U.  S.  App.  1,  in  some  respects  similar  to 
the  present  controversy,  the  district  court  of 
the  United  States  for  the  district  of  California, 
in  an  opinion,  said  as  follows:  '  Prior  to  the 
ppssage  of  the  act  of  April  20, 1818,  the  Su- 
preme Court  of  the  United  States,  in  the  case 
of  OeUtOH  V.  Boyt,  16  U.  S.  8  Wheat.  246  (4: 
881).  speaking  through  Mr.  Justice  Story, 
held  that  g  3  of  the  act  of  1794,  prohibiting  the 
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fitting  out  any  ship,  etc.,  for  the  serTice  of 
any  forei^  priuce  or  state,  to  cruise  against 
the  subjects,  etc.,  of  any  foreign  prince  or  state 
with  which  the  United  States  were  at  peace, 
did  not  apply  to  any  new  £:overnment  unless  it 
had  been  recognized  by  the  United  States  or 
by  the  government  of  the  country  to  which 
such  new  country  belonged,  and  that  a  plea 
which  set  up  a  forfeiture  under  that  act,  in 
fitting  out  a  ship  to  cruise  against  such  new 
state,  must  aver  such  recognition,  or  it  is  bad. 
Congress,  in  passing  the  subsequent  act  of 
Aprn  20, 1818,  by  which  the  provision  referred 
to  of  the  act  of  1794  was,  in  substance,  re- 
enacted,  must  be  presumed  to  have  known  the 
construction  that  had  been  theretofore  put  by 
the  Supreme  Court  upon  the  words  'prince  or 
state'  in  the  act  of  1794,  and  with  that  knowl- 
edge in  passing  the  act  of  1818  inserted  in  the 
same  clause  the  words  'colony,  district,  or 
people.'  This  was  done  according  to  Dana's 
Wheaton,  International  Law,  §  439,  note  215, 
and  Wharton,  International  f^aw  Dig.  561,upon 
the  suggestion  of  the  Spanish  minister  that  the 
South  American  provinces  then  in  revolt  and 
not  recognized  as  independent,  might  not  be 
included  in  the  word  'state.'  But  in  every 
one  of  these  instances  the  United  States  had 
acknowledged  the  existence  of  a  state  of  war 
and,  as  a  consequence,  the  belligerent  rights  of 
the  provinces." 

UniUd  States  v.  Trumbull,  48  Fed.  Rep.  99. 

At  October  term,  1892, 'the  government 
filed  an  elaborate  brief  in  support  of  a  petition 
for  a  certiorari  to  bring  up  this  decision,  but  it 
was  denied  without  prejudice  to  a  renewal. 

After  the  refusal  of  the  motion  the  circuit 
court  of  appeals  for  the  seventh  circuit  affirmed 
the  decree  of  the  district  court. 

Theltata,  56  Fed.  Rep.  605,  15  U.  S.  App.  1. 

No  further  attempt  was  made  by  the  govern- 
ment to  obtain  a  review  of  either  of  these  de- 
cisions. 

President  Harrison  was  of  opinion  that  the 
matter  was  a  proper  one  to  call  to  the  attention 
of  the  legislature.  In  his  message,  December 
9,  1891,  he  said:  "A  trial  in  the  district  court 
of  the  United  States  for  the  southern  district 
of  California  has  recently  resulted  in  a  decision 
holding,  amon^  other  things,  that^  inasmuch 
as  the  congressional  party  had  not  been  recog- 
nized as  a  belligerent,  the  acts  done  in  its  inter- 
est could  not  be  a  violation  of  our  neutrality 
laws.  From  this  judgment  the  United  States 
has  appealed,  not  that  tho  condemnation  of 
the  vessel  is  a  matter  of  importance,  but  that 
we  may  know  what  the  present  state  of  our 
law  is,  for,  if  this  construction  of  the  statute  is 
correct,  there  is  obvious  necessity  for  revision 
and  amendment." 

There  have  been  several  cases  decided  in  the 
district  courts  involving  the  condemnation  of 
vessels  where  the  question  as  to  the  application 
of  the  statute  was  not  raised  or  discussed  by 
the  court. 

United  States  y.  The  Mary  N,  Began ^  Brown, 
Justice,  18  Fed  Rep.  528;  United  States  v. 
tl4  Boxes  of  Arms,  20  Fed.  Rep.  50;  The  City 
of  Mexico,  28  Fed  Rep.  148. 

The  same  Judge  who  decided  the  first  case 
also  decided  that  of  The  Carondelet,  87  Fed. 
Rep.  800. 

There  the  question  was  much  discussed,  and 
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althoueh  the  libel  was  dismissed  on  a  different 
ground,  the  judge  leaves  no  doubt  as  to  hit 
views.  The  question  was  whether  a  vessel  en- 
tering the  service  of  the  faction  under  Hippo- 
lyte.  in  Hayti,  which  had  not  been  recognized, 
could  be  said  "to  enter  the  service  of  a  foreicn 
prince  or  state,  or  of  a  colony. district,  or  people, 
unless  our  government  had  recognized  Hippo- 
lyte's  faction  as  at  least  constituting  a  bellieer- 
ent,  which  it  does  not  appear  to  have  done. 

The  judge  remarked  that  the  statute  was  a 
highly  criminal  and  penal  one;  that  it  was  not 
to  oe  enlarged  by  construction  beyond  the  fair 
import  of  its  terms. 

In  United  States  v.  Edrt,  the  same  Judge 
said:  "Section  5288 deals  with  armed  cruisers, 
designed  to  commit  hostilities  in  favor  of  one 
foreign  power  as  against  another  foreign  power 
with  which  we  are  at  peace."  74  Fed.  Rep. 
724 

In  the  case  of  The  Conserta,  38  Fed.  Rep. 
482,  Judge  Benedict  held  that  the  language  of 
U.  8.  Rev.  Stat.  §  52S8,  as  to  the  commission 
of  hostilities  against  the  subjects,  citizens,  or 
property  of  a  foreign  prince  or  people,  did  not 
include  factions  engaged  in  insurrection  who 
were  not  recognized  by  the  United  States  as 
belligerents. 

The  question  was  whether  the  section  ap- 
plied as  neither  Hippolyte  nor  Legitime,  who 
were  struggling  for  supremacy  in  Hayti,  had 
been  recognized  by  our  government  as  belliger- 
ent powers. 

'*In  the  absence  of  proof  of  that  fact,  the 
fitting  out  of  a  vessel  with  intent  to  enter  the 
service  of  one  to  commit  hostilities  against 
the  other  is  not  brought  within  the  scope  of  the 
statute." 

The  Attorney  General  states  the  case  as 
bringing  up  the  question  "whether  the  words 
colony,  district,  or  people  include  insurrection- 
ary bodies  like  the  present  Republic  of  Cuba, 
whose  belligerency,  technically  speaking,  has 
not  yet  been  recognized  by  the  executive  de- 
partment of  our  government." 

We  deny  that  any  such  question  is  presented 
by  the  record  or  can  arise  even  if  resort  is  had 
to  the  various  official  documents  relied  on  as 
supplying  the  omissions  of  the  libel.  No  such 
body  as  the  "Republic  of  Cuba"  is  anywhere 
referred  to,  and  the  statement  of  the  Attorney 
General  is  the  first  announcement  of  the  exist- 
ence of  a  Republic  of  Cuba  yet  made  by  any 
responsible  officer  of  the  government 

This  suggestion,  unsupported  by  the  record, 
is  designedly  made  for  the  purpose  of  creatine 
the  belief  that  somewhere  it  has  been  statecl 
that  "certain  people"  or  "insurgents,"  as  stated 
in  the  libel,  constituted  or  claimed  to  constitute 
the  "Republic  of  Cuba." 

If  such  was  the  fact  a  different  question 
would  be  presented  from  that  now  before  the 
court — the  case  of  a  government,  or  commun- 
ity claiming  to  be  a  government,  whether 
right  or  wrong. 

In  such  a  case  argument  might  be  admissible 
in  support  of  the  position  that  such  a  body  or 
government  might  properly  be  deemed  "a 
people." 

As  to  the  reference  to  "the  recognition  of 
belligerency,  technically  speaking,"  repeated 
throughout  the  brief,  we  are  unable  to  under- 
stand what  is  meant. 
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Belligerency  is  simply  a  state  of  war,  and 
must  be  recognized  as  such  or  not  recognized 
at  all. 

If  it  Is  not  recognized  it  is  because  tbe  neu- 
tral power  does  not  care  to  do  so  or  because  tbe 
movement  has  not  attained  tbe  proportions  of 
war. 

Nor  can  there  be  any  mistake  as  to  tbe  mean- 
ing of  neutrality,  which  is  inseparable  from  a 
belligerency  to  which  the  neutral  is  not  a  party. 

Neutrality  is  a  status  clearly  defined  in  law. 
and  can  only  arise  where  there  is  war  recog- 
nized as  such. 

It  is  simply  creating  confusion  to  speak 
about  "a  recognition  of  insurgency"  as  distin- 
guished from  a  recognition  of  belligerency. 

Tbe  words  "insurgents"  or  "revolutionists" 
have  no  legal  meaning;  when  they  are  recog- 
nized by  a  neutral  government  such  recogni- 
tion amounts  to  an  admission  of  their  belliger- 
ency or  independence. 

But  so  important  is  it  to  tbe  case  of  the  gov- 
ernment that  they  should  show  an  organized 
community  or  power  corresponding  to  the 
words  * 'a  people"  that,  after  referring  to  the 
*'  present  Republic  of  Cuba,"  whose  existence 
for  the  first  time  is  here  avowed,  reference  is 
afterwards  made  to  the  "Cuban  insurrectionary 
body. "  Here  again  we  have  an  effort  to  supply 
the  defective  statements  of  the  record  so  as  to 
sbow  a  governmental  organization  or  political 
entity. 

As  to  such  a  "body"  it  is  said  that  if  the 
allegations  of  the  libel  are  not  suflScient,  which 
state  that  the  persons  or  insurgents  constituted 
"a  people/'  the  decree  should  be  reversed, 
because  such  body  might  have  been  described 
in  tbe  libel  as  a  "colony"  or  "district."  The 
answer  to  this  is  that  no  such  question  is  now 
presented.  There  was  no  such  allegation  in 
the  libel  nor  was  the  court  below  requested 
to  allow  any  such  amendment. 

All  the  court  here  now  can  do  is  to  decide 
whether,  on  tbe  record  presented  and  tbe  cbarge 
in  the  libel,  tbe  court  below  was  justified  in 
sustaining  the  exceptions. 

The  case  is  one  of  quasi-criminal  nature, 
involving  the  forfeiture  of  property  as  a  pun- 
ishment for  a  criminal  offense. 

In  such  a  case  the  rules  of  orderly  proced- 
ure and  adherence  to  law  must  be  firmly  pur- 
sued. 

It  is  said  that  the  history  of  tbe  act  tends  to 
show  **that  it  was  intended  to  cover  every  rev- 
olutionary body,  recognized  or  unrecognized, 
which  made  bona  fide  claims  to  rights  of  sov- 
ereignty." 

But  where  is  it  shown  in  this  record  that 
there  exists  "a  revolutionary  body  claiming  the 
rigbts  of  sovereignty?" 

Reference  is  made  to  the  act  of  March  10, 
1838.  cbap.  81,  which  expired  in  two  years. 
This  is  mentioned  as  a  "neutrality  act,"  and  it 
IS  said  that  tbe  words  "colony,  district,  or 
people,"  were  regarded  as  sufilcient  for  the 

Tbe  fact  is  that  the  act  was  one  of  domestic 
legislation  and  not  at  all  one  of  neutrality.  It 
was  aimed  at  certain  crimes  and  disturbances 
of  tbe  peace,  then  threatening  on  the  Canadian 
border.  The  words  "colony,  district,  or  peo- 
ple," are  only  used  when  it  is  provided  that 
the  disturbance  by  our  citizens  of  the  peace  of 
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such  countries  should  constitute  a  crime  entail- 
ing certain  forfeitures. 

Mr.  A.  W.  Cockrellf  for  respondent: 

The  statute  is  penal,  and  the  government, 
in  enforcing  it,  cannot  eliminate  a  single  fact 
or  circumstance,  required  by  the  statute  to 
make  out  the  forfeiture  therein  denounced.  . 

If  it  be  that  the  libel  may  dispense  with  tbe 
allegation  required  to  be  proved  of  a  single 
act  therein  prescribed,  it  may  dispense  with 
another. 

Wbat  constitutes  the  elements  making  up 
the  offense  condemning  the  vessel  to  forfeit- 
ure it  is  for  tbe  le^dslature  to  determine. 

The  court  possesses  no  dispensing  power. 

Now,  of  wbat  acts,  or  facts,  circumstances, 
and  conduct  is  forfeiture  predicated? 

Certainly  not  of  tbe  mere  act  of  arming,  etc., 
a  vessel.  The  act  of  arming,  etc.,  a  vessel,  is 
punishable  only  when  that  act  of  arming,  etc., 
done  as  therein  provided,  is  accompanied  by 
the  intent,  imputed  to  tbe  person  or  persons 
therein  specified,  of  doing  the  thing  therein 
provided  against  Is  it  not  idle  to  say  that  the 
vessel  may  be  forfeited,  under  this  statute,  for 
the  acts  or  doings,  therein  specified,  disasso- 
ciated from  tbe  intent  therein  imputed  to 
the  persons  therein  specified?  If  it  be  that  the 
acts  and  doings  therein  specified  must  be 
accompanied  with  tbe  intent  therein  specified 
before  persons  can  be  punisbed  thereunder,  it 
follows  the  vessel  cannot  be  condemned  to  for- 
feiture otherwise  tban  upon  allegations  and 
proof  showing  those  acts  and  doings  and  allega- 
tions and  proof  showing  the  intent,  therein 
denounced,witb  which  they  were  committed. 

Under  any  other  construction,  a  vessel  may 
be  condemned  to  forfeiture  upon  allegations 
and  proof  short  t)f  those  required  to  punish 
tbe  offending  persons.  Whereas,  tbe  plain, 
imperative,  unambiguous  language  of  the  stat- 
ute is  "and  every  such  vessel,"  etc.;  that  is,  a 
vessel  in  respect  of  wbich  these  acts  and  doings 
have  been  committed;  a  vessel  in  respect  of 
the  arming  of  whicb  this  intent  existed:  and, 
equally  and  alike,  a  vessel  in  respect  of  which 
the  intent  of  tbe  offending  persons  therein 
denounced  has  been  ascertained  by  their  con- 
viction tbereof. 

Condemnation  to  forfeiture  is  not,  by  the 
lawmaking  power,  predicated  of  any  other  ves- 
sel than  such  vessel.  Forfeiture  is  denounced 
against  a  vessel  so  fitted  oiit  and  armed,  with 
the  intent  therein  specified  by  the  offending 
persons  so  fitting  her  out;  and  of  which  acta 
and  doings,  with  such  intent,  the  offending 
persons  have  been  convicted;  and  forfeiture 
is  denounced  against  no  other  than  "such" 
vessel. 

In  seeking,  under  this  libel,  to  make  a  case 
of  forfeiture  independently  of  and  without 
reference  to  the  ascertained  guilt  of  tbe  offend- 
ing persons,  the  government  insists  that  the 
vessel  identified  by  tbe  statute  as  such  vessel 
means  the  vessel  so  fitted  out  and  armed 
with  the  intent  denounced,  but  not  a  vessel  In 
respect  of  whose  fitting  out  and  arming  offend- 
ing persons  have  been  convicted;  t)ecause, 
speaking  through  the  learned  district  attor- 
ney, it  said^  and  was  logically  forced  to  say, 
the  vessel  may  be  liable  to  condemnation, 
under  this  statute,  and  the  offending  persons 
acquitted. 
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Id  support  of  this  unnatural,  forced  con- 
structioD,  reliance  is  had  oq  The  Ambrose 
Light.  25  Fed.  Rep.  415. 

This  was  a  proceeding  in  rem,  a  prize  case. 
It  was  held  that  '*the  condemnation  of  i  ves- 
sel as  piratical  does  nol  implv  a  criminal 
liability  of  her  officers  and  crew. 

So  far  f rooi  being  a  case  of  prize,  the  pro 
ceeding  against  The  Three  Friends  is  based  on 
one  and  the  same  section  which  makes  the 
criminal  intent  of  the  offending  persons  an 
essential  ingredient  of  their  conviction,  and 
an  essential  ingredient  of  the  forfeiture  of  the 
vessel. 

And  so  it  is.  while  "as  regards  acts  that  con- 
stitute undoubted  piracy,  there  may  be  valid 
personal  defense  of  the  officers  and  crew."  as 
suggested  by  Marshall,  Ch.  J.,  in  Upited  States 
V.  SUntock,  18  U.  S.  5  Wheat.  144.  149  (5:  55. 
56).  there  can  be,  under  U.  8.  Rev.  Stat.  ^5288, 
no  forfeiture  of  the  vessel  divorced  from  the 
criminal  intent  of  the  offending  persons. 

Nor  does  the  case  of  The  Palmyra,  25  U.  8. 
12  Wheat.  1  (6:  531),  in  its  reasoning  or  con- 
clusion furnish  support  to  the  contention  of 
the  government,  thut  the  vessel  may  be  con- 
demned, and  the  offending  persons  acquitted, 
under  U.  8.  Hev.  Stat.  §  5283.  This  was  a 
case  of  seizure  under  the  piracy  act  of  March 
3,  1819.  continued  in  force  by  the  act  of  May 
15.  1820. 

Recurring  to  the  statute,  construed  in  the 
Palmyra  Case,  and  contrasting  it  with  U.  8. 
Rev.  Stat.  §  5283,  it  is  obvious  the  reasoning 
employed  by  Story,  Justice,  is  wholly  inap- 
plicable to  the  language  and  intent  of  Congress 
in  enacting  U.  8.  Rev.  Stat.  ^  5288.  The  one 
denounces  an  act  of  piratical  aggression  done 
or  attempted,  and  forfeiture  is  pronounced 
upon  the  guilty  thing — the  instrument  of  this 
act  of  piratical  aggression  thus  done  or  at- 
tempted. The  other  concerns  itself  solely 
with  a  criminal  intent  od  the  part  of  the  of- 
fending persons;  no  act  of  hostile  aggression, 
done  or  attempted,  is  made  a  i-onslituent  of 
the  offense  denounced.  In  the  Palmyra  Case, 
it  was  held  that  whether  a  previous  conviction 
of  the  offending  person  was  a  necessary  basis 
for  the  proceeding  in  rem,  under  the  statute 
then  applied,  is  "of  a  far  more  important  and 
difficult  nature."  The  doctrine  announced, 
that  the  proceeding  in  rem  was  wholly  inde- 
pendent of  the  proceeding  in  personam,  was 
adjudged  to  be  "deduced  from  a  fair  interpreta- 
tion of  the  legislative  intention  appHrent  upon 
its  enactment."  And,  inasmuch  as  tliere  was 
*'no  act  of  Congress  which  provides  for  the 
personal  punishment  of  offenders,  who  commit 
the  piratical  aggression  .  .  .  'within  the 
meaning  of  those  acts.'  the  construction  con- 
tended for,  going  as  it  did  'wholly  to  defeat 
their  operation  and  violate  their  plain  import,' 
was  held  to  be  'utterly  inadmissible.'  And, 
the  necessary  conclusion  reached  by  this  rea- 
soning was  that  'no  personal  conviction  of  the 
offender  is  necessary  to  enforce  a  forfeiture  in 
rem  in  cases  of  this  nature.' " 

In  the  case  of  The  Meteor,  17  Fed.  Gas.  181, 
Belts,  D  strict  Judge,  held,  upon  an  elaborate 
review  of  the  authorities,  that  prior  conviction 
of  the  offender  need  not  precede  a  condemna- 
tion of  the  vessel.  It  is  submiited  his  reason- 
ing, applied  as  it  was  to  the  section  discussed, 
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upon  a  consideration  of  the  authorities  ci^ed, 
will  not  t>ear  the  test  of  a  close  anaylsU  oo; 
the  contrary,  it  conducts  us  to  the  opposite 
conclusion. 

In  each  of  the  cases  cited,  the  proceeding 
was  in  rem  and  the  forfeiture  denounced  wai 
predicnted  upon  acts,  not  upon  intent;  in  each, 
the  condemnation  of  the  vessel  was  based  upon 
the  act  done  by  the  vessel  as  the  guilty  instru- 
ment, irrespective  of  the  claimant's  intent 
That  there  are  many  cases  in  which  the  ship 
becomes  forfeited  by  the  acts  of  the  maaier, 
and  that  the  owner  impliedly  submits  to  in- 
volve his  vessel  in  whatever  unlawful  or  wan- 
ton acts  may  be  committed  by  those  in  charge 
of  her,  is  not  only  conceded  but  affii  med.  But 
this  responsitiility  is  enforced,  and  the  ship  is 
regarded  as  the  guilty  instrument  or  thing  to 
which  the  forfeiture  attachts,  "from  the 
necessity  of  the  case  as  the  only  adequate 
means  of  suppressing  the  offense  or  wrong,  or 
insuring  indemnity  to  the  injured  party"  as 
affirmed  by  Mr.  Justice  Story,  io  united 
States  V  The  Mnlek  Adhel,  43  U.  8.  2  How. 
210  (11:  239),  quoted  by  Judge  Beits. 

Under  the  statute  upon  which  this  libel  is 
bused  no  wrong  doing  in  which  the  vessel  is 
made  the  guilty  instrument  is  required  to  con- 
summate the  forfeiture.  The  guilty  intent  of 
the  otTending  person  is  attached  by  ihe  man- 
date of  the  statute  to  the  vessel,  and  forfeiture 
is  denounced  because  of  this  guilty  intent 
The  original  act  (act  of  June  5,  1794,  chap.  50. 
§  8),  lends  strong  support  to  the  contention  of 
claimants.  In  the  structure  of  ihc  section  as 
originally  passed,  the  language  condemning 
the  vessel  to  forfeiture,  following  upon  the  as- 
certained guilt  of  the  offending  person,  was 
not  separated  from  such  ascertainment  by  the 
intervention  of  a  semicolon. 

In  the  case  of  Qelston  v.  Hoyt  it  was  argued 
in  this  court,  in  March,  1817,  by  Mr.  Hoffman 
and  Mr.  D.  B.  Ogden  for  defendant  in  error 
(16  U.  8.  3  Whe»»t  296(4:  394».  that  'by  every 
just  rule  of  construction  the  proceeding  by  in- 
dictment against  the  offender  and  his  convic- 
tion must  precede  the  suit  in  rem  and  the  for- 
feiture of  the  vessel.  The  phraseology  of  the 
act  is  different  from  all  other  statutes.  By 
those  statutes,  the  revenue  otticers  have  power 
to  seize  and  proceed  in  rem  agains'  the  thing 
as  forfeited,  independent  of  any  criminal 
proceedings  against  the  offending  individuals. 
By  this  act  the  forfeiture  of  the  thing  is  made 
to  depend  upon  the  ci  n viction  of  the  person, 
and  the  President  alone  has  power  to  seize, 
and  that  onlv  as  a  precautionary  measure,  to 
prevent  an  intended  violation  of  the  laws." 
The  esse  stood  over  for  rearuument,  nnd  was 
reargued  February  23,  and  decided  February 
27,  1818. 

And  the  act  in  its  present  form  wiia  enacted 
April  20,  thereafter.  And  although  the  argu- 
ment of  these  (i^entlemen  prevailed  on  other 
propositions  hereinafter  discussed,  and  the 
court  was  not  required  to  pass  upon  this  spe- 
cial contention,  it  could  not  have  escaped  the 
attention  of  the  Congress  when  in  April,  1818, 
this  statute  was  subiected  to  revision.  If,  in  thii 
revision.  Congress  had  purposed  to  authorixa 
a  seizure  and  forfeiture  of  the  thing,  independ- 
ent of  anv  criminal  proceedings  against  offend- 
ing individuals,  it  was  its  duty  to  have  recast 
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the  phraseology  of  the  statute  and  put  it  io 
barmony  with  other  statutes  empowering  rev- 
enue officers  to  seize  and  proceed  in  rem 
against  the  thing  seized  for  forfeiture. 

The  ]ibel  excepted  to  not  only  fails  to  allege 
that  the  necessary  criminal  intent  of  the  off(  nd- 
log  persons  has  been  in  any  wise  ascertained; 
it  dfies  not  even  show  who  the  offending  per- 
•ons  are. 

The  langunge  of  the  statute  clearly  shows 
that  the  art  of  arming  must  be  accompanied 
with  the  8))ecitic  intent  therein  denounced,  to 
con>uinmnte  the  offense.  It  follows  the  spe- 
cific iurent  must  be  laid  \u  the  identical  per- 
sons, and  none  other,  so  fitting  out  the  ves- 
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Can  it  be  tolerated  that  a  libel  setting;  up  the 
ezis  enre  of  this  essential  fact,  the  specific  in- 
tent denounced,  apprises  the  owners  of  the 
vessel,  whose  property  is  sought  to  be  con- 
demned, of  the  nature,  essence,  and  identity 
of  the  offense.charged,  when  it  alleges  that  (he 
government  is  noi  informed  of  the  names  of 
the  persons  so  fitting  out  the  vessel? 

Is  it  not  apparent,  under  any  possible  inter- 
pretation of  I  he  statu  e,  that  the  identity  of 
the  persons,  for  whose  intent  in  doing  the  ac'f^ 
denounced  ihe  vessel  is  sought  lo  be  forfeited, 
is  an  essential  of  the  offense  charged?  Can 
the  government  establish  the  specific  intent  re- 
quii^  without  proving  iis  existence,  at  the 
time  of  fitting  out.  etc.,  in  the  mind  of  the 
identical  peison  so  fitting  out? 

Can  it  establish  the  identity  of  such  persons 
without  chargincr  it  as  a  part  of  the  libel? 

In  no  system  of  pleading  is  it  permissible  to 
supplement  paucity  of  allegations  by  fullness 
of  proof. 

But  the  libel  excepted  to  in  the  pending  case 
does  not  even  allege  this  primary  fundamen 
tsl  fact,  without  which  "no  forfeiture  qould 
be  incurred." 

The  word  "people."  as  used  in  this  statute, 
was  defined  in  United  States  v.  Quiney,  81  U 
8.  6  Pet.  445  (8:  45b),  to  be  merely  descriptive 
of  the  power  in  whose  service  the  vessel  was 
intended  to  be  employed;  and  it  is  one  of  the 
denominations  applied  by  the  act  of  Congress 
to  a  foreign  power. 

It  follows  that  the  word  "colony,"  and  the 
word  'MiKtiict,"  each  is  also  descriptive  of  the 
power  in  whose  service  the  vessel  is  'o  t)e  em- 
ployed; each  is  also  one  of  the  denominations 
applied  by  the  act  of  Congress  to  a  furefgn 
p'»wer.  It  is  equally  clear  that  the  added 
words,  "rolonv,  district,  or  peoi  le,"  do  not 
mean  a  part  of  a  colony,  a  pan  of  a  district,  or 
a  part  of  a  people  or  many  people.  They 
mean  a  col  ny,  district,  or  people,  constituting 
a  body  politic,  that  is  charged  with  recognized 
political  power,  a  foreign  power. 

'\  hat  it  hitd  been  attempted  to  import  into 
U.  8.  Hev  8tat.  §  5283,  the  effect  eiven  to 
S  7of  the  foreign  enlistment  act  (59  Geo.  III.) 
10  the  numerous  cases,  and  the  discussions 
thereof  arising  thereunder,  could  not,  it  is 
presumed,  have  esrai  e<i  the  attention  of  the 
supreme  cou't;  the  Itati  Caae  had  been  before 
It  on  application  for  a  writ  of  certiorari;  nor 
was  this  court  unaware  of  the  recommendu- 
tioDs  of  President  Uairison  to  Congress  based 
on  the  decision  of  the  Itata  Case;  nor  was  it 
VDHWare  that  the  Congress  had  failed  to  re- 
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spond  to  those  recommendations,  when  in 
May.  1895.  in  Wihorq  v.  United  States,  168  U.S. 
68/(41:  2S9>.  it  analyzed  the  statutes  grouped 
under  title  67,  Nfut'-alitu  Laws,  and  inter- 
preted their  effect  as  a  system. 

It  is  apparent  this  court,  in  the  Wiborg  Case, 
brought  in  opposition  and  contrast  the  eleven 
sections  from  5281  to  5291,  for  the  purpose  of 
defining  and  ascribing  to  each  its  appropriate 
functions  in  the  statutory  system  thereby  en- 
acted, and  declared  that  "  ^  5288,  deals  with 
fitting  out  and  arming  vessels  in  this  coun- 
try in  favor  of  one  fureii^n  power  against  an- 
other foreign  power  with  which  we  are  at 
peace." 

Tlie  court,  after  this  analysis  of  the  sections 
commented  on,  pn)ceeds  to  set  forth  in  terms 
§  5286,  under  which  Wiborg  was  in<licied. 
And  in  the  analysis  of  this  section  the  court 
makes  it  apparent,  from  its  terms  as  con  ras  ed 
with  ^  5288.  theretofore  quo  ed  also  at  leiii^th. 
thatg  i.286,  while  its  general  purpose  "was 
undoubtedly  designed  to  secure  neutrality  in 
Mars  between  two  other  nations,  or  between 
two  contending  parties  recognized  as  belliger- 
ents, but  its  operation  is  not  necessarily  de- 
pendent on  the  existence  of  such  state  of  bel- 
ligerency." 

That  this  language  applies  to  §  5286  and 
not  to  ^*  5288  is  obvious,  not  only  from  the  con- 
ext,  but  also  because  §  5286  was  the  only  sec- 
tion under  consideration.  Its  meaning  and 
application  of  the  facts  under  consideration 
were  to  be  ascertained  by  reference  to  the  stat- 
utory system  as  a  whole;'  and  the  court  demon- 
strated that,  though  this  section  was  placed 
under  title  67,  headed  Neutrality,  and  though 
it  did  tend  to  secure  neutrality  in  wars  be- 
tween foreign  p<iwers  or  recognized  belliger- 
encies, its  operation  was  not  necessarily  de- 
pendent on  such  a  recognized  state  or  status  of 
bellicerency.  And  the  court  enforces  this 
reasoning  by  reference  to  its  language,  follow- 
ing as  it  does  the  recommendations  of  Presi- 
dent Washington. 

Mf.  Caideron  Carlisle*  as  amims 
curia,  filed  a  brief,  by  permission  of  the 
court. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

It  is  objected  that  the  decree  was  not  final, 
but  inasmuch  as  the  libel  was  ordered  to  stand 
dismissed  if  not  amended  within  ten  days,  the 
prosecution  of  the  appeal  within  that  time 
was  an  election  to  waive  the  right  to  amend 
and  the  decree  of  dismissal  took  effect  imme- 
diately. 

In  admiralty  cases,  among  others  enumer- 
ated, the  decree  of  the  circuit  court  of  appeals 
is  made  final  in  that  court  by  the  terms  of 
§  6  of  the  judiciary  act  of  March  8,  1891, 
but  this  court  msy  require  any  such  case,  by 
certiorari  or  otherwise,  to  be  certified  "for  its 
review  and  determination  with  the  same  power 
and  authority  in  the  case  as  if  it  had  been  car- 
ried by. appeal  or  writ  of  error  to  the  supreme 
court,"  that  is.  as  if  it  had  been  brought  di- 
rect Iv  from  the  district  or  the  circuit  court. 
26  Stat,  at  L.  826,  chap.  517,  g  6. 

Accordingly  the  writ  of  certiorari  may  be 
issued  in  such  cases  to  the  circuit  court  of  ap- 
peals, pending  action  by  that  court,  and,  al- 
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though  this  is  a  power  DOt  ordinarily  to  be  ex- 
ercised {American  Const,  Co.  v.  Jacksonville, 
T.  <fc  K,  W.  R.  Co.  148  U.  S.  872.  385  [37:  486; 
493]),  we  were  of  opioioD  that  the  ciicum- 
staDces  justified  the  allowance  of  the  writ  in 
this  instance,  and  the  case  is  properly  before  us. 

We  agree  with  the  district  jud^e  that  the 
contention  that  forfeiture  under  U.  S.  Rev. 
8tat.  §  5283,  depends  upon  the  conviction  of  a 
person  or  persons  for  doing  the  acts  denounced 
is  untenable.  This  suit  is  a  civil  suit  in  rem 
for  the  condemnation  of  the  vessel  only,  and  is 
not  a  criminal  prosecution.  The  two  proceedings 
are  wholly  independent  and  pursued  in  differ- 
50]  ent  'courts,  and  the  result  in  each  might 
be  different.  Indeed,  forfeiture  might  be  de- 
creed if  the  proof  showed  the  prohibited  acts 
were  committed  though  lacking  as  to  the  iden- 
tity of  the  particular  person  by  whom  they 
were  commiited.  The  Palmyra,  25  U.  S.  12 
Wheat.  1  [6:  531);  The  Ambrose  Light,  25 
Fed.  Rep.  408;  Tlie  Meteor,  17  Fed.  Cas.  178. 

The  Palmyra  was  a  case  of  a  libel  of  infor- 
mation against  the  vessel  to  forfeit  her  for  a 
piratical  aggression,  under  certain  acts  of  Con- 
gress which  made  no  provision  for  the  per- 
sonal punishment  of  the  offenders,  but  it  was 
held  that,  even  if  such  provision  had  been 
made,  conviction  would  not  have  been  neces- 
sary to  the  enforcement  of  forfeiture.  And 
>lr.  Justice  Story,  delivering  Ihe  opinion, said: 

''It  is  well  known  that  at  the  common  law,  in 
many  cases  of  felonies,  the  party  forfeited  his 
goods  and  chattels  to  the  Crown.  The  for- 
feiture did  not,  strictly  speaking,  attach  in 
rem;  but  it  was  a  part,  or  at  least  a  conse- 
quence, of  the  judgment  or  conviction.  It  is 
plain,  from  this  statement,  that  no  right  to  the 
goods  and  chattels  of  the  felon  could  be  ac- 
quired bv  the  Crown  by  the  mere  commission 
of  the  oftense;  but  the  right  attached  only  by 
Che  conviction  of  the  offender.  The  necessary 
result  was,  that  in  every  case  where  the  Crown 
nought  to  recover  such  goods  and  chattels,  it 
^was  indispensable  to  establish  its  right  by  pro- 
ducing the  record  of  the  judgment  of  convic- 
tion. In  the  contemplation  of  the  common 
law,  the  offender's  right  was  not  devested  until 
the  conviction.  But  this  doctrine  never  was 
applied  to  seizures  and  forfeitures,  created  by 
statute,  in  rem,  cognizable  on  the  revenue  side 
of  the  Exchequer.  The  thing  is  here  primarily 
considered  as  the  offender,  or  rather  the  of- 
fense is  attached  primarily  to  the  thing:  and 
this  whether  the  offense  be  malum  prohibitum 
or  malum  in  se.  The  same  principle  applies  to 
proceedings  in  rem,  on  seizures  in  the  admir- 
alty. Many  cases  exist  where  the  forfeiture 
for  acts  done  attaches  solely  in  rem,  and  there 
is  no  accompanying  penalty  in  personam. 
Many  cases  exist  where  there  is  both  a  forfeit- 
ure in  rem  and  a  personal  penalty.  But  in 
neither  class  of  cases  has  it  ever  been  decided 
that  the  prosecutions  were  dependent  upon  each 
B 1  ]other.  But  the  practice  has  been,  *and  so 
this  court  understands  the  law  to  be,  that  the 
proceeding  in  rem  stands  independent  of  and 
wholly  unaffected  by  any  criminal  proceeding 
in  pei'sonam,"  And  see  United  States  v.  The 
Malek  Adhel,  48  U.  8.  2  How.  210  [11:  239]; 
United  States  v.  The  Little  Charles,  1  Brock. 
847. 

The  libel  alleged  that  the  Teasel  was  "fur- 
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nished,  fitted  out,  and  armed,  with  intent  thai 
she  should  be  employed  in  the  service  of  a  cer- 
tain people,  to  wit,'  certain  people  then  en- 
gaged in  armed  resistance  to  the  government 
of  the  King  of  Spain,  in  the  island  of  Cuba,  to 
cruise  and  commit  hostilities  against  the  suh^ 
jecis,  citizens,  and  property  of  the  King  of 
8pain,  in  the  island  of  Cuba,  with  whom  the 
United  States  are  and  were  at  that  date  at 
peace." 

The  learned  district  judge  held  that  this  waa 
insufficient  under  U.  8.  Rev.  Stat.  §  5283.  be- 
cause it  was  not  alleged  "that  said  vessel  had 
been  fitted  out  with  intent  that  she  be  em- 
ployed in  the  service  of  a  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people  rec- 
ognized as  such  by  the  political  power  of  the 
United  States." 

In  Wiborg  v.  United  States,  183  U.  S.  683 
[41:  280],  which  was  an  indictment  under 
5i  5286,  we  referred  to  the  eleven  sections  from 
5281  to  5291,  inclusive,  which  constitute  Title 
LXVIl.  of  the  Revised  Statutes,  and  said: 
"The  statute  was  undoubtedly  designed  in 
general  to  secure  neutrality  in  wars  between 
two  other  nations,  or  between  contending  par- 
ties recognized  as  belligerents,  but  its  operation 
is  not  necessarily  dependent  on  the  existence 
of  such  state  of  belligerency,"  and  the  consid- 
eration of  the  present  case  arising  under  §  5283 
confirms  us  in  the  view  thus  expressed. 

It  is  true  that  in  giving  a  resume  of  the  sec- 
tions, we  referred  to  §  52^3  as  dealing  "with 
fitting  out  and  arming  vessels  in  this  country 
in  favor  of  one  foreign  power  as  against  an- 
other foreign  power  with  which  we  are  at 
peace."  but  that  was  matter  of  general  descrip- 
tion, and  the  entire  scope  of  the  section  was 
not  required  to  be  indicated. 

The  title  is  headed  * 'Neutrality,"  and  usu- 
ally called  by  way  of  convenience  the  •'neu- 
trality act,"  as  the  term  ''foreign  enlistment 
act"  is  applied  to  the  analogous  British  statutie, 
but  this  does  not  operate  as  a  restriction. 

^Neutrality,  strictly  speaking, consists  in [52 
abstinence  from  any  participation  in  a  puolic, 
private,  or  civil  war,  and  in  impartiality  of 
conduct  toward  both  parties,  but  the  mainte- 
nance unbroken  of  peaceful  relations  between 
two  powers  when  the  domestic  peace  of  one  of 
them  is  disturbed  is  not  neutrality  in  the  sense 
in  which  the  word  is  used  when  the  disturb- 
ance has  acquired  such  head  as  to  have  de- 
manded the  recognition  of  belligerencv.  And, 
as  mere  matter  of  municipal  administration, 
no  nation  can  permit  unauthorized  acts  of  war 
within  its  territory  in  infraction  of  its  sover- 
eignty, while  good  faith  towards  friendly  na- 
tions requires  their  prevention. 

Hence,  as  Mr.  Attorney  Qenera)  Hoar 
pointed  out  (13  Ops.  Atty.  Gen.  178).  though 
the  principal  object  of  the  act  was  "to  secure 
the  performance  of  the  duty  of  the  United 
States,  under  the  law  of  nations,  as  a  neutral 
nation  in  respect  of  foreign  powers,"  the  act  is 
nevertheless  an  act  "to  punish  certain  offenses 
against  the  United  Slates  by  fines,  imprison- 
ment, and  forfeitures,  and  the  act  itself  defioet 
the  precise  nature  of  those  offenses." 

These  sections  were  brought  forward  from 
the  act  of  April  20,  1818  (3  Stot.  at  L.  447, 
chap.  88),  entitled  "Ad  Act  in  Addition  to  tha 
'Act  for  the  Puniahment  of  Certain  Crimci 
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(torn  tbe  act  of  June  5,  17B4  (1  Stat,  at  L.  Stjl 
cliap.  50).  entitled  ■■An  Act  in  Addition  to  lb< 
■Act  (or  tbe  PunUhcaetrt  of  Certain  Crimei 
against  tbe  United  States.'"  and  tbe  set  ol 
March  3.  1817  (8  Stat,  at  L.  370.  chap.  58),  en 
tilled  "An  Act  more  Effectually  to  Preserrt 
ihe  NeiilTst  Belalions  of  the  Uailed 
Slates." 

Tbe  piracy  act  of  Harcb  3, 1819  (8  Stat,  al 
L.  510.  cbap.  77;  U.  S.  Rev.  Stat.  %i  4293- 
429A,  686B)  supplememed  tbe  acts  of  1817  and 
18ia 

Tbe  act  of  1794,  wbicb  bas  been  g«nera11j 
TetNiKDized  as  tbe  first  iosrance  of  municipal 
lepislntion  in  support  of  ibe  obligations  of  neU' 
tralit;,  and  a  remarkable  advance  in  Ibe  devel- 
opment  of  inlemstional  law.  was  recom mended 
to  Congress  by  President  Washington  in  hi! 
annual  address  on  December.  3,  1793;  nae 
drawn  by  Hnmiltoa;  and  passed  the  Seoate  by 
A3] the 'casting  vote  of  Vice  President  Adams. 
Ann.  3d  Cong,  11,  67.  Its  enactment  (trew 
out  of  the  proceedings  of  tbe  then  French  Min- 
ister, which  called  for  President  Washington'! 
proclamation  of  neulralily  in  tbe  spring  of 
1703.  And  though  tbe  Ian  ot  nations  bad 
been  declared  by  Chief  Justice  Jay,  in  bla 
rharge  to  tbe  grand  JMry  at  Richmond,  May 
22,  1783  (Whan.  St.  Tr.  40,  56},  and  by  Mr. 
Justice  Wilson,  Mr.  JuKiice  Iredell,  and  Judge 
Peters,  on  the  trial  of  flenfleld  in  July  of  thsl 

Gar  (Wbart.  St.  Tr,  66,  84),  to  be  capable  of 
ing  enforced  in  the  courts  of  the  United 
tilates  crioiinally.  as  well  as  civilly,  without 
further  legislation,  yet  it  waa  deemed  advisable 
to  pass  tbe  act  in  view  of  coairoversy  over  Ibat 
poailioD.  and,  moreover,  in  order  to  provide  a 
comprehensive  rode  in  prevention  of  acts  by 
Individuals  wilbin  our  jurisdiction  inconsisleot 
with  our  owD  autbotiiy,  as  well  as  hostile  to 
friendly  powers. 

Section  6283  of  tbe  Revised  Statutes  Is  as 
follows: 

"Every  person  wbo,  within  the  linltsof  tbe 
United  Slates,  fits  out  and  arms,  or  attempts  to 
fit  out  and  arm.  or  procures  to  be  filled  out  and 
armed,  or  ttnowins-ly  is  concerned  in  tbe  fur- 
nisblng.  fitting  oui,  or  arming,  of  any  vessel 
with  intent  thai  siicb  vessel  shall  l>e  employed 
in  the  service  of  any  foreiso  prince  or  stale,  or 
of  any  colony,  district,  or  people,  to  cruise  or 
commit  bosti lilies  against  the  subjects,  citizens. 
or  property  of  any  foreign  prince  or  slate,  or 
of  any  colony,  district,  or  people  with  whom 
tbe  United  States  are  at  peace,  or  wbo  issues 
or  delivers  a  commission  within  the  territory  or 
Jurisdictioa  of  tbe  United  States,  for  any  ves- 
sel, to  the  intent  that  she  may  be  so  employed, 
ahall  be  deemed  guilty  of  a  bigb  misdemeanor, 
and  shall  be  fined  ool  more  than  (10.000,  and 
imprisoned  not  more  than  three  years.  And 
CTery  such  vessel,  her  tackle,  apoarel,  and  fur' 
niture,  together  with  all  materials,  arms,  am- 
munition, and  stores,  which  may  have  been 
procured  for  tbe  building  and  equipmenl 
tbereof.  shall  be  forfeited;  one  half  to  the  use 
of  Ibe  informer,  and  tbe  other  balf  (o  the  use 
of  the  United  States." 

By  referring  to  g  8  of  tbe  act  of  June  S, 
1704,  g  1  of  tbe  act  of  1817,  and  g  3  of  the  act 
1«6  U.  8. 
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people"  were  inserted  in  tbe  origl- 
Jie  set  of  1817,  carried  forward  by 
)I8.  and  so  into  t)  6283. 
ediate  occasion  of  tbe  passage  of 
[arch  S,  1817,  appears  to  have  beta 
latiOD,  under  date  of  Decemt)er  30, 
Ibe  Portuguese  minister  to  Mr. 
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bim  of  tbe  fitting  out  of  privateers  at  BalM- 
more  to  act  agaiust  Portugal,  in  case  it  should 
turn  out  that  that  govern meut  was  at  war 
wiih  the  •*fielf  styled  government  of  Buenos 
Ayres."  and  soliciting  '*ihe  proposition  to  Con- 
gress of  such  provisions  of  law  as  will  prevent 
such  attempts  for  the  future."  On  December 
26,  1816,  President  Madison  sent  a  special  mes- 
sage to  Congress,  in  which  he  referred  to  the 
651  inefficacv  of  existing  laws  **  to  *prevent 
violations  of  the  obligations  of  the  United  States 
as  a  nation  at  peace  towards  belligerent  parties 
and  other  unlawful  acts  on  the  hiifb  sens  by 
armed  vessels  equipped  within  the  waters  of 
tbe  United  States,"  and,  •'with  a  view  to  main- 
tain more  effectually  the  respi»ct  due  to  the  laws, 
to  the  ch.  rnctpr,  and  to  the  neutral  and  pacific 
relations  of  the  United  States,"  recommended 
further  legislative  provisions.  This  me^sarre 
was  transmiiied  to  the  minister  December  27, 
and  he  was  promptly  officially  informed  of  the 

Sassage  of  the  act  in  the  succeeding  month  of 
larch.  Genera  Arbitration  Case^  United 
8tutc8.  188.  In  Mr.  Dana's  elaborate  note  to 
§  489  of  his  edition  of  Wheaton,  it  is  said  that 
the  words  "colony,  district,  or  people."  were 
inserteii  on  the  suggestion  of  the  Spanish  min- 
ister that  the  South  American  provinces  in  re 
volt  and  not  recognized  as  inde|>endent  might 
60  |not  be  included  in  *tbe  word  "stale."  Un- 
der tbe  circumstances  this  act  was  entitled  as 
"to  Pr»*.«erve  the  Neutral  Relationsof  the  United 
Stales."  while  the  title  of  tbe  act  of  1794  de- 
scribed it  as  "in  addition"  to  tbe  ciimes  act  of 
April  80.  1790  (1  Stat,  at  L.  112,  chap.  9t,  and 
the  act  of  1818  was  entitled  in  the  same  way. 
But  thi  re  is  nothing  in  all  this  to  indicate  that 
the  words  ••colony,  district,  or  people"  had 
reference  solely  to  communities  whose  belliger- 
ency bad  txen  recognized,  and  the  history  of 
the  times,  an  interesting  review  of  which' has 
been  furnished  us  by  the  industry  of  counsel, 
does  not  sustain  tbe  view  that  insurgent  dis- 
tricts or  bodies,  unrecognized  as  belligeren's, 
were  not  intended  to  l^  embraced.  On  the 
contrary,  the  reasonable  conclusion  is  that 
the  insertion  of  the  words  "district  or  peo 
pie."  should  be  attributed  to  tbe  intention  to 
include  su(  h  bodies,  as,  for  instance,  the  so- 
called  Oriental  Republic  of  Artigas,  and 
tbe  governments  of  Petlon  and  Chiistopbe, 
whose  attitude  bad  been  passed  on  by  the 
courts  of  New  York  more  than  a  year  befoie 
in  lloyt  v.  Gehton,  13  Johns.  141,  561,  which 
was  then  pending  in  this  court  on  wtit  of  error. 
There  was  no  reason  why  they  should  not 
have  been  included,  and  it  is  to  the  extended 
enunieriition  as  covering  revolutionary  bodies 
laying  claims  to  rights  of  sovereignty,  whe  her 
recocnized  or  unrecognized,  that  Chief  Justice 
Marshull  manifestly  referred  in  saying  in  The 
Gran  rara,20  U.  8.7  Wheat.  471,  4b9[5:501, 
(y05],  that  tbe  act  of  1817  "adapts  tbe  previous 
laws  to  the  actual  situation  of  the  world  "  At 
all  events,  Conirress  imposed  no  limitation  on 
the  words  "colony,  district,  or  people,"  by  re 
quiring  political  recognition. 

Of  course  a  political  community  whose  in- 
dependence bas  ticen  recognized  is  a  'state" 
tinder  the  act;  and,  if  a  body  embarked  in  a 
revolutionary  political  movement,  whose  inde 
pendence  has  not  been,  but  whose  belligerency 
bas  been,  recognized,  is  also  embraced  by  that 
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term,  then  the  words  "colony,  district,  or  peo- 
ple," instead  of  being  limited  to  a  political 
community  which  bas  been  recognized  as  a 
belligerent,  must  necessarily  be  held  applicable 
to  a  body  of  insurgents  associated  together  m 
a  Common  political  enterprise  and  carrying  f)ii 
hostilities  against  the  parent  country,  in  tbe 
effort  to  achieve  ^independence,  althougb[57 
recognition  of  lielligerency  bas  not  been  ac- 
corded. 

And  as,  agreeably  to  the  principles  of  inter- 
national law  and  the  reason  of  the  thing,  tbe 
recognition  of  belligereocv,  while  not  c  nfer- 
ring  all  the  rights  of  an  independent  state,  con- 
cedes to  the  government  recognized  theritrhts, 
and  imposes  upon  it  the  oblisations,  of  an  in- 
dependent state  in  matters  relaline  to  tbe  war 
being  waged,  no  adequate  ground  is  perceived 
for  holding  that  acts  in  aid  of  such  a  govern- 
ment are  not  in  aid  of  a  state  in  the  sense  of 
the  statute. 

Contemporaneous  decisions  are  not  to  the 
contrary,  though  they  throw  no  special  light 
upon  the  preci!>e  question. 

Gelston  v.  Jh^t,  16  U.  S.  3  Wheat.  248  [4: 
881],  decided  at  February  term,  18 lb  (and  be- 
low January  and  February,  1816).  was  an  ac- 
tion of  trespass  against  the  collector  and  sur- 
veyor of  the  port  of  New  York  for  seizing  tbe 
ship  American  Eagle,  her  tackle,  apparel,  etc. 
The  seizure  was  made  July  10,  1810,  by  order 
of  President  Madison  under  §  8  of  tbe  act  of 
1794,  corre8|>onding  to  §  5283.  The  ship  was 
intended  for  the  service  of  Petion  agidnst 
Christophe,  who  bad  divided  tbe  island  of 
Hayti  between  them  and  were  engaged  in  a 
bloody  contest,  but  whoe  belligerency  had  not 
been  recognized.  It  was  held  ihit  the  service 
of  "any  foreign  prince  or  state"  imported  a 
prince  or  state  which  had  been  recognized  bf 
the  government,  and  as  there  was  no  recogni- 
tion in  any  manner,  the  question  whether  the 
recognition  of  the  lielligerency  of  a  de  facto 
sovereignty  would  bring  it  within  those  worda 
did  not  arise. 

The  case  of  The  Eatrella,  17  U.  8.  4  Wheat. 
298  |4:  674],  involved  the  capture  of  a  Vene- 
zuelan privateer  on  April  24. 1817.  There  was 
a  recapture  by  an  American  vessel,  and  the 
prize  tlius  came  before  the  court  at  New  Or- 
leans for  adjudication.  The  privateer  was 
found  to  have  a  regular  commission  from  Boli- 
var, issued  as  early  as  1816,  but  it  had  violated 
^  2  of  the  act  of  1794.  which  is  the  same  as  §  9 
of  the  ac  of  1818.  omit'ing  the  words  "colony, 
distiict.  or  people"  (and  is  now  §  5282  of  the 
United  States  Revised  Statutes),  by  enlisting 
men  at  New  Orleans,  provided  Venezuela  whs 
a  *state  within  the  meaning  of  that  act.  [58 
Tbe  decision  proceeded  on  the  ground  thAt 
Venezuela  was  to  be  so  regarded  on  tbe  theory 
tba<  recognition  of  belligerency  made  tbe  MUgr 
erent  to  that  intent  a  state. 

U  llie  Nueca  Anna,  19  U.  S.  6  Wheat  193 
f5:  239],  tbe  record  of  a  prize  court  at  •*«al- 
veztown."  constituted  under  the  authority  of 
the  "Vlexioan  Republic,"  was  offered  in  prnof, 
and  this  court  refused  to  recognize  the  tielliff- 
erent  right  claimed,  because  our  government 
bud  not  acknowledged  "ihe  existence  of  any 
Mexican  Uepublic  or  state  at  war  with  Spain: 
and  in  The  Gran  Para,  20  U.  8.  7  Wheat.  471 
15:  501J,  Chief  Justice  Marshall  referred  to 
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BoeDOB  Ayres  as  a  state  wilbiD  the  meaoiDgof  Plata.'    This  pnrticiilarizcs  tbat  wbicb  by  tbe 

the  act  of  1794.  word  *p  opie*  is  left  too  general.     Tbe  deacrip- 

Eveo  if  Ibe  word  **8tate"  a«  previously  em-  lions  are   no  way  repugnant  or  inconsistent 

ployed  admitted  of  a  less  liberal  sicnitication,  wiib  eacb  otber.  and  rony  well  stand  logctber. 

why  sbould  tbe  meaning  of  tbe  words  *'colony,  Tbat  wbicb  comes  under  tbe  videlicet    only 

dislricl.  or  people''  be  confined  only  to  parties  serves  to  expiain  wbat  is  doubtful  and  obscure 

recoffnized  as  belligerent?    Neither  of  tbese  in  tbe  word  'people.'" 

words  is  used  as  equivalent  to  tbe  word  "state,"  All  tbat  was  decided  was  tbat  any  oKscurity 

for  they  were  added  to  enlarge  tbe  scope  of  a  in  tbe  word  *'peopIe"  as  applied  to  a  recog- 

statute   which  already  contained  tbat  word,  nized  governntent  was  cured  by  tbe  videlicet. 

Tbe  statute  does  not  ^Viy  foreign  colony,  dis-  *A€^iU  v.  Lv8/angton,A  T.  R.  78^^,  was|00 

trict,  or  people,  nor  was  it  necessary,  for  tbe  an  action  on  a  policy  of  insurance  in  tbe  usual 

reference    is  to  tbat  wbicb   is    part   of    tbe  form,  and  among  tbe  perils  insured   against 

domininD  of  a  foreign  prince  or  state,  though  were  "pirates,  rovers,  thieves."  and  "arrestes, 

acting  in  hostility  to  such  prince  or  state.     Nor  restraints,  and  detainments  of  all  kings,  princes. 

are  the  words  apt  if  confined  to  a  belligerent,  and  people,  of  what  nation,  condition,  orqual- 

As  argued  by  counsel  for  the  govern n.ent,  an  ity  soever."    The  ves<^el  with  a  cargo  of  corn 

insurgent  colony  under  tbe  act  is  tbe  same  be-  was  diiven  into  a  port  and  was  seized  by  a 

fore  as  after  tbe  recognition  of  belligerency,  as  mob  who  assumed  the  government  of  her  and 

shown   by  tbe    instance    of  tbe    colonies  of  forced  tbe  captain  to  se  1  the  corn  at  a  low 

Buenos  Ayres  and  Paraguay,  the  belligerency  price.     It  was  ruled  tbat  this  was  a  loss  by 

of  one  having  been  recognized  but  not  of  Ibe  pirates,  and  the  maxim,  NoscHur  a  aocUs,  was 

other,  while  the  statute  was  plainly  applicable  applied  by  Lord  Kenvon  and  Mr.  Justice  Bul- 

to  both.     Nor  is  district  an  ap|  ropriate  desig  ler.     Mr.  Justice  Bulfer said:  •* 'People' means 

nation  of  a  rec  gnized  power  de  facto ^  since  'the  supreme  power;*  'the  power  of  the  coun- 

Buch  a  power  would  represent,  not  tbe  territory  tr>,'  whatever  it  may  be.     This  appears  clear 

actually  held,  but  tbe  lerritory  covered  l)y  the  from  another  part  of  tbe  policy;   for  where 

claim  of  sovereignty.     And  tbe  word  "people,"  tbe  underwriters  insure  against  tbe  wrongful 

when  not  used  as  tbe  equivalent  of  state  or  na-  arts  of  individuals,  they  describe  them  by  the 

tion,  must  apply  to  a  body  of  persons  less  than  names  of  'pirates,  rogues,  thieves;'  then  hav- 

a  slate  or  nation,  and  this  meaning  would  be  ing  stated  all  tbe  inoividual  persons  against 

tatisiied  by  considering  it  as  applicable  to  any  whose  acts  they  encase,  they  mention  other 

consolidated  poliiical  body.  risks,  those  Occasioned  by  the  acts  of  'kings. 

In  United  States  v.  Quiney,  31  U.   S.  6  Pet.  piinces.  and  people  oi  wbat  nation,  ronditioD, 

445.  467  [8:  458, 466],  an  indictment  under  tbe  or  quality  soever.'  Those  words  therefore  must 

dd  section  of  the  act  of  1818,  the  court  disposed  apply  to  'nations'  in  their  collective  capHCi'y." 

of  tbe  following,among otber  points,tbus:  "The  As  remarked  in  tbe  brief  of  Messrs.  Richard 

50 1  ^last  instruction  or  opinion  asked  on  tbe  H.   Dana,  Jr.,   and  Horace  Qray,  Jr.,  filed 

part  of  the  defendant  was:  That  according  to  by  Mr.  Cusliing  in   Siauran  v.  Allianee  Ins. 

tbe  evidence  in  tbe  cause,  the  United  Provinces  Co,  73  U.  8.  6  Wall.   I  [18:  836|,  tbe  words 

of  Rio  de  la  Plata  is.  and  was  at  tbe  time  of  were  "doubtless  originally  inserted  witb  the 

tbe  offense  alleged  in  the  indictment,  a  govern-  view  of  enumerating  all  posfible  forms  of  gov- 

ment  acknowledged  by  tbe  United  States,  and  ernment,  monarchical,  aristocratical/ and  dem- 

thus  was  a  state  and  not  a  people  within  tbe  ocratic." 

meaning  of  tbe  act  of  Congress  under  wbicb  Tbe  British  foreign  enlistment  act  (59  Geo. 

the  defendant  is  indicted;  the  word 'people' in  III.  chap.  69)  was  bottomed  on  tbe  act    of 

that  act  being  intended  to  describe  communi-  1818.  and  the  7th  section,  theopenina:  portion 

ties  under  an  existing  government  not  recog  of  wbicb  is  given  below,f  corresponded  to  tbe 

nized  by  tbe  United  States;  and  tbat  tbe  indict- 

ment  therefore  cannot  be  supported  on   this  tt^!!'^"^  *'  ^"^  person,  within  any  part  of  the 

«»M»n^<>      »«Ti,«  <»^«»*»,^»*  r»r«-,^«  *u«;  .1^  Unltod  KiMMrdom.  or  in  any  part  of  His  MHjcHty's 

evidence.      'The  indictment  charges  tbat  tbe  dominions  lM»vond  the  seam  shall,  without  the  leave 

defendant   was  concerned   in   fittmg  out   the  and  license  of  His  MMje^ty  for  that  purpose  first 

Bolivar  witb  intent  tbat  she  should  be  employed  h«d  and  obtained  as  aforesaid,  equip,  furnish,  fit 

in  the  service  of  a  foreicn  T)eonls  •  that  is  to  sav  °Ht  ^I  *'"'"'  "<* attempt  or  endeavor  to  equip,  fur- 

lo  I  lie  service  oi  a  lonigo  peopie,  inaiis  losay,  „jgj,    jj^  „„t^  ^^  ^pj„^  q,.  procure  to  be  equipped* 

in  tbe  service  of  the  United  Provinces  of  Kio  de  furnished,  fitted  out,  or  armed,  or  shall  knowinirly 

la  Plata.      It  was  in  evidence  tbat  tbe  United  a'^i*  nwlst,  or  be  conc#-rned  In  the  equipping,  fur- 

ProvincM  of  Rio  dp  la  Plnfa  h«H   hopn  rpirii  nl-'hinir.  flttlnirout,  oi  arminif  of  any  ship  or  vesficl 

r-rovmces  or  uio  oe  la  riaia  naa  neen  regu-  ^,^h  Intent  or  in  order  that  such  ship  or  vessel 

larly  acknowledged  as  an  independent  nation  shall  l>e  employed  in  the  service  of  any  forel»rn 

by  tbe  executive  department  of  tbe  government  prince,  state,  or  potentate,  or  of  any  foreiun  colony, 

of    the  (jDl.ed   States  befor*  the  year  im.  L'„T{S-^S7r"^S;o"n7ex^7e^iX'?  "oV'^^.'Stn";  ?^ 

And  tneretore  it  is  argued  that  tne  word    peo-  exercise  any  powers  of  frovernment  lo  or  over  any 

pie'  is  not  propetlv  applicable  to  tbat  nation  or  foreiirn  state,  colony,  province,  or  part  of  any 

power.    The  objection  is  one  purely  technical,  ^P,i^?S?^^I !!!^]!}!il^J  1^^^ 

l-j   -^*  4vt   1.  -r^»   ^  \\   t       J  J    "^rFtu            J  with  intent  to  cruise  or  commit  nostlIliK*s  airalnst 

and  we  tbInK  not  well   rounded.     The  word  any  prince,  state,  or  potentate,  or  aiminst  the  sub- 

*peopIe.*  as  here  used,  is  merely  descriptive  of  Jeets  or  citlsens  of  any  prince,  state,  or  potentate, 

tbe  power  in  whose  service  tbe  vessel  was  in-  o*"  airalnst  the  persons  exerclsiuK  or  as^umintr  to 

*^^J^A  ♦^  K^  ».«.vi^...»ri    I^A  u  *«  «-«  ^/fi.*  exercise  the  powers  of  (foverninent  In  any  colony, 

tended  to  be  employed;  and  it  is  one  of  the  province,  or  part  of  any  province  or  country,  or 

denominations  applied  by  tbe  act  of  Congress  airainst  the  IniiaMtants  of  any  forelfrn  colony,  prov* 


tbe  word  'people'  is  rendered  sufflriently  cer-  territory,  island,  or  place  l»elonpinir  or  subject  to 

tain  bv  what  follows  iin.ler  the  videlieet   'Ibnt  H*«  MajiSty,  issue  or  deliver  any  com  ml  won  for 

laiD  oy  wnai  iJJ'ows  un-ier  me  viaeiwi,  mat  ^y^iu  or  vessel,  to  the  Intent  that  such  ship  or 

18  to  say,  theUoited  ProTincet  of  Rio  de  la  veaael  shall  be  employed  as  afoieiald,**  eta 
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01]8d  ^scctloD  of  that  act.  Its  terms  were, 
liowever,  considei ably  broader  and  left  less  to 
coD8t ruction.  But  we  think  (be  words  "colony, 
district,  or  people"  must  be  treated  as  equally 
comprebenslye  in  tbeir  bearing  here. 

In  the  case  of  The  Salvador,  L.  R.  8  P.  C. 
218,  the  Salvador  had  been  seized  under  war- 
rant of  the  governor  of  the  Bahama  islands 
and  proceeded  asainst  in  the  vice  admiralty 
court  there  for  ureach  of  that  section,  and 
was,  upon  the  bearing  of  the  cause,  ordered  to 
be  restored,  the  court  not  being  satisfied  that 
the  vessel  was  engaged,  within  the  meaning  of 
the  section,  in  aiding  parties  in  insurrection 
against  a  foreign  government,  as  such  parties 
did  not  assume  to  exercise  the  powers  of  gov- 
ernment over  any  portion  of  the  territory  of 
such  government.  This  decision  was  over- 
ruled on  appcHl  by  the  judicial  committee  of 
the  privy  council,  and  iJord  Cairns,  delivering 
the  opinion,  said:  **It  is  to  be  observed  that 
this  part  of  the  section  is  in  the  alternative. 
The  ship  may  be  employed  in  the  service  of  a 
foreign  prince,  state,  or  potentate,  or  foreign 
stole,  colony,  province,  or  part  of  any  province 
or -people;  that  is  to  say.  if  you  find  any  con- 
solidated body  in  the  foreign  state,  whether  it 
be  the  potentate,  who  has  the  absolute  domin- 
ion, or  the  government,  or  a  part  of  the  prov- 
ince or  of  the  people,  or  the  whole  of  the 
province  or  the  people  acting  for  themselves, 
that  is  sufficient.  But  by  way  of  alternative 
it  is  suggested  that  there  may  be  a  case  where, 
although  you  cannot  say  that  the  province,  or 
the  people,  or  a  part  of  the  province  or  people 
are  employing  the  ship,  there  yet  may  be  some 
62]person  or  persons  who  may  "^be  exercising, 
or  assuming  to  exercise,  powers  of  government 
in  the  foreign  colony  or  state,  drawing  the 
whole  of  the  material  aid  for  the  hostile  pro* 
ceediDgs  from  abroad;  and  therefore,  by  way 
of  alternative,  it  is  stated  to  be  sufficient,  if 
you  find  the  ship  prepared  or  acting  in  the 
service  of  *any  person  or  persons  exercising, 
or  nssuming  to  exercise,  any  powers  of  govern- 
mcDt  in  or  over  any  foreign  state,  colony,  prov- 
ince, or  part  of  any  province  or  people;*  but  that 
alternative  need  not  be  resorted  to  if  you  find 
the  ship  is  fitted  out  and  armed  for  the  pur- 
pose of  being  'employed  in  the  service  of  any 
foreign  state  or  people,  or  part  of  any  province 
or  people.'    .     .     . 

"It  may  be  (it  is  not  necessary  to  decide 
whether  it  is  or  not)  that  you  could  not  state 
who  were  the  person  or  persons,  or  that  there 
were  any  person  or  persons  exercising,  or  as- 
suming to  exercise,  powers  of  government  in 
Cuba,  in  opposition  to  the  Spanish  authorities. 
That  may  be  so:  their  lordships  express  no 
opinion  upon  that  subject,  but  they  will  as- 
sume that  there  might  be  a  difiiculty  in  bring- 
ing the  case  within  that  second  alternative  of 
the  section;  but  their  lordships  are  clearly  of 
opinion  that  there  is  no  difficulty  in  bringing 
the  case  under  the  first  alternative  of  the  sec- 
tion, because  their  lordships  find  these  prop- 
ortions established  beyond  all  doubt,-— there 
was  an  insurrection  in  the  island  of  Cuba:  there 
were  insurgents  who  had  formed  themselves 
into  a  body  of  people  acting  together,  under- 
taking and  conducting  hostilities;  these  insur- 
gents, beyond  all  doubt,  formed  part  of  the 
province  or  people  of  Cuba;  and  beyond  all 
doubt  the  ship  in  question  was  to  be  employed, 
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and  was  employed,  in  connection  with  and  Im 
the  service  of  this  body  of  insurgents." 

We  regard  these  observations  as  entirely 
apposite,  and  while  the  word  "people"  may 
mean  the  entire  body  of  the  inhabitants  of  a 
state,  or  the  state  or  nation  collectively  in  its 
political  capacity,  or  the  ruling  power  of  the 
country,  its  meaning  in  this  branch  of  the  sec- 
tion, taken  in  connection  with  the  words  "col- 
ony" and  "district,"  covers  in  our  judgment 
any  insurgent  or  insurrectionary  "body  of 
people  acting  together,  undertaking  and  con- 
ducting hostilities,"  although  *iu  belli^er-[63 
ency  has  not  been  recognized.  Nor  is  this  view 
otherwise  than  confirmed  by  the  use  made  of 
the  same  words  in  the  succeeding  part  of  the 
sentence,  for  they  are  there  employed  in  an- 
other connection,  that  is,  in  relation  to  the 
cruising,  or  the  commission  of  hostilities, 
"against  the  subjects,  citizens,  or  property  of 
any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United 
States  are  at  peace;"  and.  as  thus  used,  are 
affected  by  obviously  different  considerations. 
If  the  necessity  of  recognition  in  respect  of 
the  objects  of  hostilities,  by  sea  or  land,  were 
conceded,  that  would  not  involve  the  conces- 
sion of  such  necessity  in  respect  of  those  for 
whose  service  the  vessel  is  fitted  out. 

Any  other  conclusion  rests  on  the  unreason- 
able assumption  that  the  act  is  to  remain  in- 
effectual unless  the  government  incurs  the 
restraints  and  liabilities  incident  to  an  acknowl- 
edgment of  belligerency.  On  the  one  hand, 
pecuniary  demands,  reprisals,  or  even  war, 
may  be  the  consequence  of  failure  in  the  per- 
formance of  obligations  towards  a  friendly 
power,  while,  on  the  other,  the  recognition  of 
belligerency  involves  the  rights  of  blockade, 
visitation,  search  and  seizure  of  contraband 
articles  on  the  high  seas  and  abandonment  of 
claims  for  reparation  on  account  of  damages 
suffered  by  our  citizens  from  the  prevalence  of 
warfare. 

No  intention  to  circumscribe  the  means  of 
avoiding  the  one  by  imposing  as  a  condition 
the  acceptance  of  the  contingencies  of  the  other 
can  be  imputed. 

Belligerency  is  recognized  when  a  political 
struggle  has  attained  a  certain  magnitude  and 
affects  the  inter^ts  of  the  recognizing  power; 
and  in  the  Instance  of  maritime  operations, 
recognition  may  be  compelled,  or  the  vessels 
of  the  insurgents,  if  molesting  third  parties; 
may  be  pursued  as  pirates.  The  AmbroM 
Light,  25  Fed.  Rep.  408;  8  Whart.  Interna- 
tional Law  Dig.  §  881,  and  authorities  cited. 

But  it  belongs  to  the  political  department  to 
determine  when  belligerency  shall  be  recog- 
nized, and  its  action  must  be  accepted  accord- 
ing to  the  terms  and  intention  expressed. 

The  distinction  between  recognition  of  bel- 
ligerency and  recognition  of  a  condition  of  JM>> 
litical  revolt,  between  recognition  *of  the  [o4 
existence  of  war  in  a  material  sense  and  of  wtf 
in  a  legal  sense,  is  sharply  illustrated  by  the 
case  before  us.  For  here  the  political  depart- 
ment has  not  recognized  the  existence  of  a  df 
facto  belligerent  power  engaged  in  hostility 
with  Spain,  but  has  recognized  the  existence 
of  insurrectionary  warfare  prevailing  before, 
at  the  time,  and  since  this  forfeiture  is  alleged 
to  have  been  incurred. 

On  June  18,  1895«  a  formii  proclamalioo 
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was  issued  by  the  President  and  countersigned 
by  the  Secretary  of  State,  informing  the  people 
of  the  United  States  that  the  island  of  Cuba 
was  "the  seat  of  serious  civil  disturbances, 
accompanied  by  armed  resistance  to  the  au- 
thority of  the  established  government  of  Spain, 
a  power  with  which  the  United  States  are  and 
desire  to  remain  on  terms  of  peace  and  amity;" 
declaring  that  "the  laws  of  the  United  Stales 
prohibit  their  citizens,  as  well  as  all  others 
being  within  and  subject  to  their  jurisdiction, 
from  taking  part  in  such  disturbances  ad- 
versely to  such  established  j^ovemmcnt,  by 
accepting  or  exercising  commissions  for  war- 
like service  against  it,  by  enlistment  or  procur- 
ing others  to  enlist  for  such  service,  by  fitting 
out  or  arming  or  procuring  to  be  fitted  out  and 
armed  ships  of  war  for  such  service,  by  aug- 
menting the  force  of  any  ship  of  war  engaged 
in  such  service  and  arriving  in  a  port  of  the 
United  Slates,  and  by  setting  on  foot  or  pro- 
viding or  preparing'  the  means  for  military 
enterprises  to  be  carried  on  from  the  United 
States  agninst  the  territory  of  such  govern 
ment;"  and  admonishing  all  such  citizens  and 
other  persons  to  abstain  from  any  violation  of 
these  laws. 

In  his  annual  message  of  December  2.  1895, 
the  President  said:  "Ctiba  is  again  gravely 
disturbed.  An  insurrection,  in  some  respects 
more  active  than  the  last  preceding  revolt, 
which  continued  from  1868  to  1878,  now  exists 
in  a  large  part  of  the  eastern  interior  of  the 
island,  menacing  even  some  populations  on  the 
coast.  Besides  deranging  the  commercial  ex- 
changes of  the  island,  of  which  our  country 
takes  the  predominant  share,  this  flagrant  con- 
dition of  hostilities,  by  arousing  sentimental 
sympathy  and  inciting  adventurous  suppoit 
among  our  people,  has  entailed  earnest  effort 
05]  on  the  part  of  this  *government  to  enforce 
ol)edieuce  to  our  neutralitv  laws  and  to  pre- 
vent the  territory  of  the  United  States  from 
being  abused  as  a  vantage  ground  from  which 
to  aid  those  in  arms  against  Spanish  sover 
eignty. 

**VVhatever  may  be  the  traditional  sympathy 
of  our  countrymen  as  individuals  with  a  people 
who  seem  to  be  8tru<:gling  for  larger  autonomy 
and  greater  freedom,  deepened  as  such  sym- 
pathy naturally  must  be  in  behalf  of  our  neigh- 
bors, yet  the  plain  duty  of  their  government  is 
to  observe  in  good  faith  the  recognized  obliga- 
tions of  international  relationship.  The  per- 
formance of  this  duty  should  not  be  made 
more  difficult  by  a  disregard  on  the  part  of  our 
citizens  of  the  obligations  growing  out  of  their 
allegiance  to  their  country,  which  should 
restrain  them  from  violating  as  individuals 
the  neutrality  which  the  nation  of  which  they 
are  members  is  bound  to  observe  in  its  rela- 
tions to  friendly  sovereign  slates.  Though 
neither  the  warmth  of  our  people's  sympathy 
with  the  Cuban  insurgents,  nor  our  loss  and 
material  damage  consequent  upon  the  futile 
endeavors  thus  far  made  to  restore  peace  and 
order,  nor  any  shock  our  humane  sensibilities 
may  have  received  from  the  cruellies  which 
appear  to  especially  characterize  this  sanguin- 
ary and  fiercely  conducted  war,  have  in  the 
least  shaken  the  determination  of  the  govern- 
ment to  honestly  fulfil  every  international 
obligation,  yet  it  is  to  be  earnestly  hoped,  oo 
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every  ground,  that  the  devastation  of  armed 
conflict  may  speedily  be  stayed  and  order  and 
quiet  restored  to  the  distracted  island,  bringing 
in  their  train  the  activity  and  thrift  of  peace- 
ful pursuits." 

July  27,  1896,  a  further  proclamation  was 
promulgated,  and  in  the  annual  message  of 
December  7,  1896,  the  President  called  atten- 
tion to  the  fact  that  "the  insurrection  in  Cuba 
still  continues  with  all  its  perplexities,"  and 
gave  an  extended  review  of  the  situation. 

We  are  thus  judiciallv  informed  of  the  ex- 
istence of  an  actual  conflict  of  arms  in  resist- 
ance of  the  authority  of  a  government  with 
which  the  United  States  are  on  terms  of  peace 
and  amity,  although  acknowledgment  of  the 
insurgents  as  t)elllgerents  by  the  political  de- 
partment has  not  taken  place;  *and  it  [06 
cannot  be  doubted  that,  this  being  so,  the  act 
in  question  is  applicable. 

We  see  no  justification  for  importing  into 
U.  S.  Rev.  Stat.  S  5283,  words  which  it  does 
not  contain  and  which  would  make  its  opera- 
lion  depend  upon  the  recosrnition  of  belliger- 
ency; and  while  the  libel  might  have  l^n 
drawn  with  somewhat  greater  precision,  we 
are  of  opinion  that  it  should  not  have  been 
dismissed. 

This  conclusion  brings  us  to  consider  whether 
the  vessel  ought  to  have  been  released  on  bond 
and  stipulation. 

It  is  provided  by  U.S.  Rev.  Stat.  §  938,  that— 

*'Upon  the  prayer  of  any  claimant  to  the 
court,  that  any  vessel,  goods.  Wares,  or  mer- 
chandi.se.  seized  and  prosecuted  under  any  law 
respecting  the  revenue  from  imports  or  ton- 
nage, or  the  registering  and  recording,  or  the 
enrolling  and  licensing  of  vessels,  or  any  part 
thereof,  should  be  delivered  to  him,  the  court 
shall  appoint  three  proper  persons  to  appraise 
such  property,  who  shall  be  sworn  in  open 
court,  or  before  a  commissioner  appointed, 
etc.  ...  If,  on  the  return  of  the  appraise- 
ment, the  claimant,  with  one  or  more  sureties, 
to  be  approved  by  the  court,  shall  execute  a 
bon(i  to  the  United  States,  .  .  .  the  court 
shall,  by  rule,  order  such  vessel,  goods,  wares, 
or  merchandise  to  be  delivered  to  such  claim- 
ant." 

Section  939  provides  for. the  sale  of  vessels 
"condemned  by  virtue  of  any  law  respecting 
the  revenue  from  imports  or  tonnage,  or  the 
registering  and  recording,  or  the  enrolling  and 
licensing  of  vessels,  and  for  which  bond  shall 
not  have  been  given  by  the  claimant.  ..." 

Section  940  authorizes  the  judges  to  do  in 
vacation  everything  that  they  could  do  in  term 
time  in  regard  to  bonding  and  sales,  and  to 
"exercise  every  other  incidental  power  neces- 
sary to  the  complete  execution  of  the  authority 
herein  granted." 

Section  941*  provides: 

"When  a  warrant  of  arrest  or  other  process 
in  rem  is  issued  in  any  cause  of  admiralty 
jurisdiction,  except  the  cases  of  seizure  for  for* 
feiture  under  any  law  of  the  United  States,  the 
marshal  shall  stay  the  execution  of  such  process, 
or  discharge  the  property  arrested  if  the  process 
has  been  levied,  oo  receiving  *from  the  [67 
claimant  of  the  property  a  bond  or  stipulation 
in  double  the  amount  claimed  by  the  libellant, 
with  sufficient  surety,  to  be  approved  by  the 
judge,  etc." 
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n-10                              BoFBBMB  couKT  OF  THK  Unitbd  Stath.  Oar.  Tnw, 

By  S  917   Ihh   pnurl  may   prescribe  nilei  der  U.  S.  Rev.  Stat.  §  8288,  before  kntwer  or 

of  pncllce  la  silmiialiy  ''Id  aoy  minner  not  henrinj^,   aod   SKnlnHl    tbe   objection    o'    tbe 

inriiDBiMeal    with    any    law    ot    tbe    United  Linited   Stales,  could  not  Lave  be«n  eoolmi- 

Sioin."  plnled.     However,  as  tbis  applicalloo  waa  not 

Bui-  10,  ne  thun  prescribed,  provides  for  ihe  boseil  upon  absolute  riffhl,  but  s'tdrMsed  totba 

sale  of  perisbahlenrliclcsor  tb«ir  delist ry  upon  sound  dlscretloD  of  Ibe  court,  ft  <•  enough  (o 

KCuHly   ID   "Hblde   hv   and   pay   Ibe  money  bold  tbat,  uoflfrlbecircumslanpeaof  Ihiai-aae, 

■wnrfled  by  Ibe  final  oecree."  Ibe  vewfl  sbould  not  bave  been  released  a*  It 

Rule  11  U  as  folio  wk:  was,  and  sbould  be  recalled  on  tbeirroand  that 

"In   like  manner,  where  any  ship  rhall  be  the  order  of  release  was  impri>TlileDlly  ma>1e. 

arTeRte<l,  Ilie  same  may,  upon  tbe  anpr cation  rnilrd  SlaUi  t.  Amtt,  9S  U.  8.  Afl.  41,  43  |2t: 

ol  tbe  clHtmaDt.  be  delivered  lo  liim  upon  a  39S,  SOO].     If  Ibe  vrasfl  la  held  wi'hout  prob- 

due  appmi^ement,  lo  be  bad  under  ibe  direc-  able  cuuae  her  owners  ran  recover  demiirraM^ 

lloD  of  the  rouTt,  upon  the  olaimMnl's  deposit-  and,    moreover,   vessels   so  situated   arc    Ire. 

tns  In  court  so  much  money  as  tbe  court  shall  queclly  allowed  to  pursue  tbeir  ordinary  avo- 

Oilier,   OT    upon    bi«    giving    a    stipulallnn,  cations  while  in  rusluily  penilln);  auit.  under 

with  auretiea    as  aforesaid;  and  it  tbe  clnim-  proper  supervision,  and  in  order  to  preveDt 

ant  sbiill  di'Cline  ncy  such  appllcatmn.   then  hardship. 

the  cnuii  may.  In  lis  disrrction.  upon  tbe  ap-  Tfie  decrtt  mutt  be  rcTeried.  and  Ibe  cause  re- 

plleaiioD  oFeiiher  party,  upon  due  cause  shown,  cnnnded  to  Ibe  district  court  with  direct  ions  lo 

onler  a  sale  of  such  sinp,  and  the  pn'cecls  resume  eusloiiy  uf  ibe  vessel  and  proceed  with 

thereof  to  be  brouebt  inio  court  or  olbemise  the  case  in  conformity  with  tbis  opinion.     Or- 

d[s|H«eil  of.  as  It  mav  deem  most  for  Ibe  ben-  dcred  accordingly. 

efll  of  all  concerned.*'  „,     ,           „                                         „„ 

In  fht  Marv  S.  Hognn.  17  Fed.   Rep.   818,  !«'■  J'HUce  F»-l»n  dissenting:            {«» 

Jo'lce  Brown,  of  the  southern  disiriel  of  New  I  »■"  unable  tocoucur  In  tae  views  eipTeswHl 

York  refused  lodellveribevefisHoo  stipulation.  l>y  the  court  in  tbe  opinion  just  delivered.     In 

•nd.referriogtorulell.  said  thDt  11  WftsnotiQ  my  Judgment  a  very  strained  cnnstruclii.n  baa 

form  imperative  In  all  cases,  but  left  to  tbe  ^"^  P"l  o°  'l"*  ''"lu'ef  under  which  Ibis  cal« 

court  a  discietion  which  might  be  righily  ex-  arises— one  not  jusliflcd  by  lis  wonU.  or  Vif 

ercised  under  peculiar  circuiiislaoces-  and  that  b°J  '>«"  disclosed  by  ibe  record,  or  by  any 

the  rule  clearly  should  not  be  applied  wflere  ^^c"  <>'  »  P"''''*  '"haracter  of  which  we  may 

the  object  of  Ihe  suit  waa,  "not  the  enforce-  '""  Judicial  coxmzance.     It  seems  to  me  Ibat 

ment  oF  any  money  demand,  norio  secure  any  ">«   '*"'■'   construcilon  is  t.ial  given   by  ibe 

pavmentof  damanes.  buttotahepoaiessionot  learned  Judge  of  the  dislricl  courL     I  concur 

and  forfeit  the  vessel  herself  in  order  lo  prevent  '"  t'"'  geieia'  'I*"*  expressed  in  his  able  and 

her  departure  upon  an  unlawful  expedition  in  sstisfactor^  opinion,   which   is   niven   below, 

violation  of  the  neiitralily  Iswa  of  the  Uulled  That  opinion  so  clearly  and  foiHbly  alales  the 

Stales"    Andheaildpd:     "It  iFelearly  not  the  reasona  in  support  of  the  conclusion  reHched 

intentloD  of  ^  6288.  in  imposing  a  forfeiture,  by  me  that  I  am  relieved  of  the  labor  of  pre- 

toacceplihe  value  of  the  vessel  as  thepriceof  patwit  one,  which  I  would  be  glad  lo  do  if 

a  bo»  lie  eni  ediilon  against  a  friendly  power,  "le  pressure  in  respect  of  oiher  busineas  in  Ibe 

which  migbl  entail  abuodredlold  erealer  liabil-  co"rl  did  not  render  that  course  impracticable, 

tiles  on  the  nnrt  of  tbe  government.     No  un-  ,   The  preseol  case  has  been  made  to  dept'od 

necessary  interpreiaHoo  ot  ibe  roles  should  be  '"raelv  uDon  Ihe  lanttuase  of  public  documenU 

atinoted  wblchwould  permit  that  re8ult;«Qd  yet  'e  branch  of  the  eovrm- 

«8]*such  might  be  Ibe  result,  and  even  the  ex  ' '"  ">«  "bel  can  be  wp- 

pec;ed  result,  of  a  release  of  the  vessel  oo  b-nd.  erence  sbould  Iw  made  to 

The  plain  intent  of  =;  S288  is  etfeclually  to  pre-  "S^  and  acwmrwoyinf 

vent  Hoy  such  eipedilioo  aliogelber,  through  resident  Ctevelaod  lo  Ibe 

Ihe  seizure  and  forfeiture  of  the  vessel  herself.  ^  *>'•'«■■     *'*„"'"  ™** 

Tbe  government  la  Iben-fore  entitled  to  retain  '•  ">"l  the  so  called  Cubu 

her  in  cusiody.  and  rule  11  cannot  be  properly  ;"  "P  ■"  •'"^'"P*  '"  *f7^- 

applied  lo  such  a  case."  >  '•'■i  il  •«  "c.nfeMfdIy 

In  Tht  AUigiitor.  1  Gall  H!i  (decided  in  18181,  reaaoP  for'suppu>tDg[70 

Mt.  Jiisiice   Blory  referred   lo   an   Invariable  soDwho withlat^-"—'*--' 

Cractice  In  all  proper  cases  ot  seizure,  to  late  lutanda'rms.or. 

onds  for  Ihe  property  whenever  application  loures  in  b"  on -- 

waa  made  by  Ibe  claimant  for  the  purpose,  but  i  ™J"^r'an.  veil?!  wIth'Sr 

that  waa  a  case  where  Ibe  claimant  bad  been  sbaM  t>e  nmployed   In  tbe 

alloweil   to  (rive  bond  wilboul  objpctlnn   and  pnnee  or  naie,  or  of  anf 

was  attempting  to  avoid  payment  by  allc^ne  ^V"om«Ta.*'or°i;™'r^ 

Its  Irrefpilarity;  and  in   The  Struggle.  1  Gall.  iU[a.iiror  inrcaionr.dtt- 

476(181:)),  the  same  eminent  Juilge,  in  making  bom  the  United  tnatea  are 

a  similar  ruling,  said  -ibat  where  Ibe  claim-  !  ."rg^l'lt™  SmmdUiIS 

ant  voluDiari  y  accepts  dellverv  on  bail,  il  is  aibelnient  ibatstieiiiariM' 

an  eaioppel  of  bis-right  lO  contest  the  validity  ermedBuiitTi-t  a  biirh  n-t^ 

of  Ihe  security  "  Uned  not  morelban  SUUm 

But  hi  U  a'  Re*.  Stat.  §  941 .  Ihe  exception  1^cS'''.ptI^i?'Sia"fo'iS 

was  intrtxiuced  ot  "cases of  seizure  for  forfeit  maieriak  inna.  ammuDl; 

urt  under  any  law  of  Ibe  United  Stales."    And  '  "■' '"".h"?^/''?^.'!! 

it  seems  obvious  thai  the  release  on  bond  of  a  ",?„'' I h2'^?'.ir1^A'.:J!5rl2 
vessel  charged  with  liability  to  forfeltura  un- 
«0 
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II  always  to  huTe  been  in  fact)  a  govern  men  t 
nerHv  on  pa'  er.*'  And  in  bis  report  to  the 
Pref»  dent,  under  date  of  December  7, 1896.  the 
Secretary  of  State  said:  **So  far  as  our  infor 
matioD  shows,  there  is  not  only  no  effective  lo- 
cal government  by  the  insurgents  in  the  terri 
toriea  they  overrun,  but  there  is  not  even  a 
IftD^ible  pretense  to  establish  administration 
anywhere.  Their  organ izatioo,  confined  to 
the  sbiftinj;  exigencies  of  the  military  opera- 
tiuna  of  the  hour,  is  nomadic,  without  definite 
centers,  and  lacking  the  most  elementary  Tat- 
area  of  municipal  government.  There  nowhere 
appears  the  nucleus  of  statehood.  The  ma- 
chinery for  exercising  the  legitimate  rights  and 
powers  of  sovereignty  and  responding  to  the 
obligHtions  which  de  facto  sovereignty  entails 
Id  the  face  of  enual  rights  of  other  states  fs  con 
apicuously  lacking.  It  is  not  possible  to  dis 
cein  a  homogeneous  political  entity,  possessing 
and  exercising  the  functions  of  administration, 
and  capable,  if  left  to  iiself,  of  maintaiuicg  or- 
derly government  in  its  own  territory  and  sus- 
taining normal  relations  with  tbe  external  fam- 
ily of  governments." 

*It  does  not  seem  to  me  that  tbe  persons  thus 
de8crlb<*d  as  having  no  government  except  one 
OD  paper,  with  no  power  of  administruiion, 
and  entirely  nomadic,  constitute  a  colony,  dis- 
trict, or  ''people"  within  the  meaning  of  the 
statute.  In  my  opinion,  the  words  "of  any 
colony,  district,  or  people^  should  be  inter 
pretca  as  applying  only  to  a  colony,  district  or 
people  that  have  * 'subjects,  citizens,  or  prop- 
erty." I  cannot  agree  that  the  persons  de- 
scribed by  the  President  and  Secretary  of  State 
can  be  properly  regarded  as  constituting  a  col- 
ony, district,  or  people,  having  subjects,  citi 
sens,  or  property.  It  cannot  be  that  the  words 
••any  colony,  district,  or  people."  where  they 
first  appear  in  §  5283.  have  an^  different  mean 
ing  from  the  same  words  m  a  subsequent 
clause.  **the  subjects,  citizens,  or  property 
•  .  .  of  any  colony,  district,  or  people,  with 
whom  tbe  United  States  are  at  peace."  The 
United  States  cannot  properly  be  said  to  be  "at 
peace,"  or  not  "at  peace,"  with  insurgents, 
^ho  have  no  government,  except  "on  paper," 
no  power  of  administration,  and  are  merely 
nomada. 

711  *Locke«  District  Judge:  **Thi8  vessel 
baa  Deen  lilH'led  for  forfeiture  under  the  provi- 
sions of  ^  6283  of  the  Revised  Statutes  of  tbe 
United  States. 

**The  libel  alleges  that  said  steam  vessel  was 
on  the  28d  day  of  Mav,  a.  d.  1896.  furnished. 
fitted,  and  armed  'with  intent  that  she  should 
be  employed  by  certain  insurgents  or  persons 
fn  the  island  of  Cuba  to  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens,  or  proper 
ty  of  the  said  island  of  Cuba  and  arainst  the 
King  of  Spain,  and  the  subjects,  citizens,  and 

Sroperiy  of  the  said   King  of  Spain  in  the 
iland  of  Cuba,  with  whom  the  United  States 
are  and  were  at  that  date  at  peace.' 

**To  this  there  have  been  exceptions  filed 
upon  two  grounds: 

•'Ist.  That  forfeiture  under  this  section  de 
pends  upon  the  conviction  of  a  person  or  per- 
•ons  for  doine  the  acts  denounced;  and 

"3d.  That  the  libel  does  not  show  that  t  he  ves- 
sel waa  armed  or  fitted  out  with  the  intention 
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that  sbe  should  be  employed  in  tbe  service  of 
a  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people  recognized  or  known  to  tbe 
United  States  as  a  body  politic 

••The  first  objection  raised  by  these  excep- 
tions is  easily  disposed  of  by  tbe  language  of 
the  Supreme  Court  in  tbe  case  of  The  rafmyra, 
26  U.  S.  12  Wheat.  1  [6:  631],  wbere,  after 
elaborate  argument,  it  is  said: 

"  *Many  cases  exist  where  the  forfeiture  for 
acts  done  attaches  solely  in  rem  and  there  is  no 
accompanying  penalty  in  personam;  many 
cases  exist  where  there  is  botli  a  forfeiture  in 
rem  and  a  personal  penalty.  But  in  neither 
class  of  cases  has  it  ever  been  decided  that  the 
prosecutions  were  dependent  upon  each  other. 
But  the  practice  has  been,  and  so  this  court  un- 
derstands tbe  law  to  be,  that  the  proceeding  in 
rem  stands  independent  of  and  wholly  unaf- 
fected by  any  criminal  proceeding  in  pereonam. 
.  .  .  In  the  judgment  of  this  court  no  personal 
conviction  of  the  offender  is  necessary  to  en- 
force a  forfeiture  in  rem  in  cases  of  thia 
nature.' 

♦"The  other  question  raised  by  tbeexcep-f72 
tionsis  moredifnculi  and  requires  a  construction 
of  tbe  clause  of  §  5283,  'with  intent  that  such 
vessel  should  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people,' and  more  particularly  the  sig- 
nificance of  the  wurds  'colony,  district,  or  peo- 
ple,' and  a  determination  whether  the  reqidre- 
ments  of  the  law  are  satisfied  by  the  allegations 
of  the  libel  that  the  vessel  was  intended  'O  be 
employed  'in  the  service  of  certain  insurgents 
or  persons  in  the  island  of  Cuba,  and  whether 
tbe  statute  admits  a  construction  which  would 
make  a  vessel  liable  to  forfeiture  when  fitted 
out  for  the  intended  employment  of  any  one  or 
more  persons  not  recognized  as  a  political 
power  by  the  Executive  of  our  nation. 

"Tbe  section  under  which  this  libel  has  been 
filed  was  originally  the  3d  section  of  the  act 
of  June  5.  1794  (I  Stat,  at  L.  281,  chap.  60), 
and  the  language  at  that  time  only  contained 
tbe  provision  that  the  vessel  should  be  fitted 
out  with  intent  that  said  vessel  should  lie  em- 
ployed in  the  service  of  any  foreign  prince  or 
state  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  any  foreign 
prince  or  slate  with  whom  tbe  United  Statea 
might  be  at  peace. 

"While  that  was  the  language  of  the  act,  the 
question  came  before  tbe  Supreme  Court  in  tbe 
case  of  Gelston  v.  Hotft,  16  U.  S.  8  Wheat.  828 
f4:  402],  and,  in  speaking  of  a  plea  considered 
necessary  for  a  defense  to  a  suit  for  dumagea 
for  a  seizure  under  this  statute,  it  was  held  that 
such  plea  was  bad  'liecause  it  does  n(»t  aver 
the  governments  of  Peiion  and  Christopbe  are 
foreign  sta'es  which  have  been  duly  recognized 
as  such  by  the  government  of  the  United 
States.' 

**In  this  case  there  was  no  distinction  made 
between  the  psrty  in  whose  service  the  vessel 
was  to  be  employed  and  tbe  oo(*  against  whom 
hostilities  were  intended,  and  the  language  of 
the  court  would  fully  justify  the  conclusion 
they  should  both  have  been  recognized,  either 
as  princes  or  states. 

"Subsequently,  as  is  stated  bv  Mr.  Wharton 
in  his  woik  on  International  i^aw,  upon  the 
outbreak  of  war  between  the  South  American 
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731coloDiesaiid  SpaiD,upoD  a  special  ^message 
of  the  President  to  Congress  upon  the  subject, 
the  words  *or  of  any  colony,  district,  or  people 
were  added  to  the  description  of  both  parties 
contemplated— both  that  one  into  whose  em- 
ployment the  vessel  was  to  enter  and  that  one 
against  whom  the  hostilities  were  contemplated. 

*'Ha8  the  addition  of  these  words  changed 
the  character  of  the  party  intending  to  employ 
euch  vessel  from  that  of  a  political  power  duly 
recognized  as  such,  as  is  declared  by  the  court 
in  Gelston  v.  Hoyt,  to  that  of  a  collection  of 
individuals  without  any  recognized  political 
position?  This  question  has  been  before  the 
courts  frequently,  and  several  times  been  ex- 
amined and  commented  upon,  but  in  no  case 
which  I  have  been  able  to  find  has  it  been  so 
presented,  unconnected  with  questions  of  fact, 
that  there  has  been  a  ruling  upon  it  so  that  it 
can  be  considered  as  final  and  conclusive. 

*'Beyond  question  the  courts  are  bound  by 
the  actions  oi  the  political  branch  of  the  gov- 
ernment in  the  recognition  of  the  political 
character  and  relations  of  foreign  nations,  and 
of  the  conditions  of  peace  or  war. 

"The  act  of  1794,  as  well  as  its  modification, 
that  act  of  1818,  used  the  same  language  in 
describing  the  power  or  party  in  whose  behalf 
or  into  whose  service  the  vessel  was  intended 
to  enter  as  was  used  in  describing  the  political 
power  against  which  it  is  intended  that  hostili- 
ties should  be  committed;  and  as  far  as  the 
language  itself  goes  it  is  impossible  to  say  that 
in  using  the  words  in  one  clause  of  the  sen- 
tence the  political  character  and  power  was  in- 
tended, while  in  another  clause  of  the  same 
sentence  words  used  in  exactly  the  same  con- 
nection and  with  apparently  the  same  force 
and  meaning  were  intended  to  represent.not  the 
political  power,  but  the  individuals  of  a  certain 
colony,  district,  or  people. 

"It  is  contended  that  although  the  original 
act  of  1794  required  the  construction  given  it 
in  Gelston  v.  Ifo^t,  that  each  partv  should  be 
one  duly  recognized  by  the  United  States,  yet 
the  modification  of  1818  so  changed  it  that  it 
should  be  held  to  apply  to  any  persons,  regard- 
less of  their  political  character,  for  whose  serv- 
ice a  vessel  might  be  intended. 

"It  is  understood  that  this  modification  was 
74] brought  about  *by  the  special  message  of 
President  Madison  of  December  26. 1816.  The 
question  presented  by  this  message  is  clearly 
set  forth  in  the  language  used.  He  says:  'It 
is  found  that  the  existing  laws  have  not  the 
efficacy  necessary  to  prevent  violations  of  the 
United  States  as  a  nation  at  peace  towards  bel- 
ligerent parties  and  other  unlawful  acts  on  the 
high  seas  by  armed  vessels  equipped  within  the 
waters  of  the  United  States.' 

"In  further  explanation  of  the  condition  of 
affairs  which  called  for  this  modification  of 
this  statute  may  be  considered  the  letter  of  Mr. 
Monroe.  Secretary  of  Slate,  to  Mr.  For^the, 
January  10,  1817,  in  which  he  speaks  oi  ves- 
sels £:oing  out  as  merchant  vessels  and  hoisting 
the  flag  of  some  of  the  belligerents  and  cruised 
under  it,  of  other  vessels  armed  and  equipped 
in  our  ports  hoisting  such  flags  after  getting 
out  to  sea,  and  of  vessels  having  taken  on 
board  citizens  of  the  United  States,  who.  upon 
the  arrival  at  neutral  points,  have  assumed  the 
character  of  ofilcers  and  soldiers  in  the  service 
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of  some  of  the  parties  in  the  contest  then  pre- 
vailing. All  of  this  correspondence  shows  thai 
the  effort  at  that  time  was  to  enforce  neutrality 
between  recognized  and  belligerent  parties. 
That  the  parties  then  in  contest  were  recog- 
nized as  belligerents  and  a  neutrality  was 
sought  to  be  preserved  is  clearlv  shown  by  the 
first  annual  message  of  President  Monroe  in 
1817.  He  sa^s:  'Through  every  stage  of  the 
conflict  the  United  States  have  maintained  ao 
impartial  neutrality,  giving  aid  to  neither  of 
the  parties  in  men,  money,  ships,  or  munitions 
of  war.  They  have  regarded  the  contest,  oot 
in  the  light  of  an  ordinary  insurrection  or  re- 
bellion, but  as  a  civil  war  between  parties 
nearly  equal,  having  as  to  neutral  powers  equal 
rights.  Our  ports  have  been  opened  to  both, 
and  any  articles  .  .  .  that  either  was  per- 
mitted to  take  have  been  equally  free  to  Uie 
other.' 

"It  is  considered  that  this  shows  what  was 
in  contemplation  at  the  time  of  the  enactment 
of  the  law  of  1818,  and  that  what  was  intended 
was  to  prevent  the  fitting  out  of  vessels  to  be 
employed  in  the  service  of  a  colony,  district, 
or  people,  which  had  been  recognized  as  bel- 
ligerents, but  which  had  not  been  recognised 
as  an  independent  state,  or  which  was  not  rep- 
resented in  the  political  world  by  a  prince. 

*"There  appears  to  be  nothing  m  the  rem-[75 
edy  demanded  at  that  time,  or  m  the  language 
used,  to  show  that  the  words  so  added  were  in- 
tended to  represent  or  be  construed  as  referring 
to  the  individual  people  of  any  colony,  district, 
or  people,  or  any  number  of  them,  however 
designated,  except  as  in  their  collective  repre- 
sentative political  capacity,  any  more  than 
there  is  to  show  that  the  term  'state'  in  the 
original  was  intended  to  refer  to  the  individual 
people  of  the  state. 

"The  language  of  the  foreign  enlistment  act  of 
Great  Britain  (59  Geo.  III.  chap.  69,  i^  7)  leaves 
no  question  as  to  the  intention  of  Parliament 
in  that  legislation,  as  it  added  to  the  words  of 
our  statute  the  words,  'or  part  of  any  province 
or  people  or  of  any  person  exercising  or  assum- 
ing to  exercise  any  powers  of  government  in  or 
over  any  foreign  state,  colony,  province,  or 
parts  of  any  province  or  people.' 

"In  order  to  give  the  statute  under  which 
this  libel  is  brought  the  force  contended  for  by 
the  libellant,  it  is  necessary  to  eliminate  from 
the  provision  that  makes  it  necessary  to  declare 
how  the  vessel  is  to  be  employed  the  entire 
clause  'in  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people,' or  to 
read  into  it  the  language  found  in  the  act  of 
Great  Britain  or  its  equivalent.  That  it  was 
the  general  understanding  at  the  time  of  the 
passage  of  the  original  act  that  it  was  conskl- 
ered  to  apply  only  to  duly  recognized  nations 
is  shown  by  the  fact  that,  in  toe  case  of  the 
United  States  v.  Ouinet,  2  U.  S.  2  Dall.  881 
[1:398],  under  this  same  section— the  first  case 
brought  under  it— the  indictment  alleged  fully 
in  terms  that  both  the  state  of  the  Republic  of 
France,  in  whose  service  the  vessel  was  to  be 
employed,  and  the  King  of  Great  Britain  were 
a  state  and  a  prince  with  whom  the  United 
States  was  at  peace. 

"In  the  case  of  Unit^  Statet  v.  Quineif, 
31  U.  S.  6  Pet.  446  [8:4581,  the  Supreme  Oottft 
says  that  the  word  'people'  was  used  in  this 
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lUtate  as  simply  descriptive  of  the  power  in 
whose  service  the  vessel  wss  intended  to  be 
employed,  and  Is  one  of  the  denominalions  ap- 
plied by  the  acts  of  Congress  to  a  foreign 
power. 

••  In  the  case  of  The  Meteor,  17  Fed.  Cas.  178, 
where  the  original  libel  alleged  that  the  vessel 
76]  wss  fltt^  out  *with  toe  intent  that  she 
should  be  employed  in  the  service  of  certain  per- 
sons to  commit  hostilities  against  the  govern- 
ment of  Spain,  it  was  considered  necessarv  to 
amend  it  by  alleging  that  she  was  intended  to 
be  employed  by  tne  government  of  Chili;  and  in 
that  case  there  was  presented  a  certificate  of  the 
Secretary  of  State,  under  seal,  of  the  fact  of  the 
war  existing  between  Spain  and  Chili,  and  that 
they  were  M)th  nations  with  whom  the  United 
States  were  at  peace. 

"  In  addition  to  the  declaration  of  the  Su- 
preme Court  in  the  cases  of  Geleton  v.  Hoj/t, 
16  TJ.  S.  3  Wheat.  828  [4:  402],  and  United 
Slates  V.  Ouincy,  supra,  this  question  has  been 
incidentally  under  examination  in  several  cases 
in  the  lower  courts.  In  the  case  of  Th^  Caron- 
delet,  87  Fed.  Rep.  800,  Judge  Brown  says: 
'Section  5288  is  designed  in  general  to  secure 
our  neutrality  between  foreign  belligerent 
powers.  But  there  can  be  no  obligation  of 
neutrality  except  towards  some  recognized 
state  or  power,  de  jure  or  de  facto.  Neutrality 
presupposes,  at  least,  two  belligerents,  and,  as 
respects  any  recognition  of  belligerency, — i.  e,, 
of  belligerent  rights, — the  judiciary  must  fol- 
low the  executive.  To  fall  within  the  statute, 
the  vessel  must  be  intended  to  be  employed  in 
the  service  of  one  foreign  prince,  state,  colony, 
district,  or  people  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens,  or  property  of 
another  with  which  the  United  States  are  at 
peace.  The  United  States  can  hardly  be  said 
to  be  at  peace,  in  the  sense  of  the  statute,  with 
a  faction  which  they  are  unwilling  to  recognize 
as  a  government:  nor  could  the  cruising  or 
committing  of  hostilities  against  such  a  mere 
faction  well  be  said  to  ^  committing  hos- 
tilities against  the  subjects,  citizens,  or  prop- 
erty of  a  district  or  people  within  the  meaning 
of  the  statute.  So,  on  the  other  hand,  a  vessel 
in  entering  the  service  of  the  opposite  faction 
of  Hippolvte,  could  hardly  be  said  to  enter  the 
service  of  a  foreign  prince  or  state,  or  of  a 
colony,  district,  or  people,  unless  our  govern- 
ment had  recognized  Uippolyte's  faction  as  at 
least  constituting  a  belligerent,  which  it  does 
not  appear  to  have  done.' 

••In  the  case  of  The  Conserm,  88  Fed.  Rep. 
481,  a  case  in  which  it  was  alleged  the  vessel 
was  to  be  used  in  a  contest  between  Legitime 
andHippolyte,  Judge  Benedict  says:  'The  libel 
77]*in  this  case  charges  certain  acts  to  have 
been  done  in  connection  with  the  vessel,  with 
the  intention  that  the  vessel  be  employed  in 
the  service  of  certain  rebels  in  a  state  of  insur- 
rection against  the  organized  and  recognized 
government  of  the  Republic  of  Hayti,  to  cruise 
and  commit  hostilities  against  the  subjects,  citi- 
zens, or  property  of  the  Republic  of  Hayti, 
with  whom  the  United  States  are  at  {)eace.  A 
▼iolation  of  the  n'eutralitv  which  the  United 
States  is  obliged  to  maintain  between  the  rebels 
mentioned  and  the  government  of  the  Republic 
of  Havti  is  the  gravamen  of  the  charge.  But 
the  evidence  failB  to  show  a  state  of  facts  from 
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which  the  court  concluded  that  the  United 
States  was  ever  under  any  Obligations  of  neu- 
trality to  the  rebels  mentioned,  or  is  now  under 
any  obligations  of  neutrality  to  the  government 
of  the  Republic  of  Hayti.' 

"In  the  case  of  United  States  ▼.  Trumbull, 
48  Fed.  Rep.  99,  Judge  Ross  carefully  re- 
views the  different  authorities,  examines  the 
question  and  clearly  indicates  how  he  would 
have  decided  the  question  had  it  been  neces- 
sary for  the  purposes  of  deciding  the  case  be- 
fore. He  says:  *Does  §  5288  of  the  Revised 
Statutes  apply  to  any  people  whom  it  is  op- 
tional with  the  United  States  to  treat  as  pirates? 
That  section  is  found  in  the  chapter  headed 
'Neutrality,'  and  it  was  carried  into  the  Re- 
vised Statutes,  and  was  originallv  enacted  in 
furtherance  of  the  obligations  oi  the  nations 
as  a  neutral.  The  very  idea  of  neutrality  im- 
ports that  the  neutral  will  treat  each  contend- 
ing party  alike;  and  it  will  accord  no  right  or 
privilege  to  one  that  it  withholds  from  the 
other,  and  will  withhold  none  from  one  that 
it  accords  to  the  other.' 

"In  speaking  of  the  case  of  United  States 
V.  Quiney,  81  U.  S.  6  Pet.  445  [8:  458J,  in 
which  it  was  said  that  the  word  'people'  'was 
one  of  the  denominations  applied  by  the  act 
of  Congress  to  a  foreign  power,'  he  says: 
'This  can  hardly  mean  an  association  of  peo- 
ple in  no  way  recognized  by  the  United  Slates 
or  by  the  government  against  which  they  are 
rebelling,  whose  rebellion  has  not  attained  the 
dicnity  of  war,  and  who  may,  at  the  option 
of  the  United  States,  be  treated  by  them  as 
pirates.' 

"In  the  case  of  United  States  ▼.  The  Ttata, 
56  Fed.  Rep.  505,  on  appeal  before  the  circuit 
court  of  appeals,  the  question  *was  fully [7 8 
and  carefully  considered  in  an  elaborate  opin- 
ion, and  although  not  found  necessary  to  de- 
cide the  question  in  this  case,  as  the  case  was 
disposed  of  upon  other  grounds,  it  is  consid- 
ered to  be  apparent  how  the  question  would 
have  been  decided  had  it  been  necessary.  The 
force  of  the  word  'people,'  as  used  in  this  stat- 
ute, is  carefully  examined,  us  well  as  all  other 
questions,  and  it  is  considered  that  the  force 
of  the  conclusion  which  must  necessarily  re- 
sult from  such  in vestieations  cannot  be  avoided. 

"In  the  case  of  iTnit^d  States  v.  Hart,  74 
Fed.  Rep.  724,  Judge  Brown  expresses  his 
view  of  this  section  by  saying:  'Section  5288 
deals  with  armed  cruisers,  designed  to  commit 
hostilities  in  favor  of  one  foreign  power  as 
against  another  foreign  power  with  which  we 
are  at  peace.' 

"The  same  language  is  used  by  the  court  in 
the  case  of  Wiborg  v.  United  States,  163 
U.  S.  632  [41:  289],  but  it  is  contended  in  be- 
half of  the  libellant  that  this  language  was 
modified  by  the  subsequent  declaration  made 
in  the  same  case,  that  the  operation  of  this 
statute  is  not  necessarily. dependent  on  the  ex- 
istence of  such  state  of  belligerency.  In  using 
the  latter  language  it  would  seem  that  the 
court  had  the  entire  statute  under  contempla- 
tion, and  more  particularly  U.  S.  Rev.  Stat. 
§  5286,  the  6th  section  of  the  original  act, 
which  plainly  does  not  depend  upon  a  state 
of  belligerency  or  neutrality.  This  was  the 
section  then  under  consideration,  as  the  im- 
mediate context  and  following  sentence  show, 
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and  was  the  section  upoD  which  the  suit  was 
basiMi;  and  it  cannot  be  considered  that  this 
language  was  iiitcntied  to  apply  to  another 
section,  the  consideration  of  which  was  in  no 
way  CHlled  in  question. 

*'Wiih  this  understanding  of  the  language 
in  this  case,  in  that  case,  every  judicial  de* 
cision.  remark,  or  ruling:  where  the  (]|uestion 
has  been  under  consideration  or  exammalion, 
appears  to  be  in  favor  of  the  position  taken  by 
the  clain  ants  in  the  exceptions. 

In  the  case  of  United  States  v.  Tlte  Mary  N. 
ffogan,  18  Fed.  Rep.  529.  and  in  the  cases  of 
the  intended  charge  of  that  vessel,  boxes  of 
Arms  and  ammunition  (Vvifed  States  v.  j?/4 
Boxes  of  Arms.  20  Fed.  Rep.  50),  it  docs  not  ap- 
pear that  this  question  was  raised  by  the  cluim- 
79]  ant  or  considered  by  *the  learned  judue; 
and  his  langUMge  in  thesubfequentcaseof  The 
*Uiroudelet,  where  it  was  raised  and  discussed, 
may  he  accepted  as  presumptive  proof  of  what 
bis  decision  would  have  been,  had  it  been  so 
considered. 

"The  same  is  true  of  the  case  of  The  City  cf 
Heiico,  28  Fed.  Rep.  14S,  decided  by  me  in 
this  court.  In  that  case  the  defense  was  upon 
entirely  different  grounds,  and  the  force  of  the 
portion  of  the  statute  contended  for.  the  neces- 
sity that  there  should  be  an  intent  not  only 
that  the  vessel  should  intend  to  commit  hostil- 
ities, but  that  for  such  purposes  she  should  be 
employed  in  the  service  of  some  poll  ical  pow- 
er, was  entirelv  lost  sight  of  and  eliminated 
from  the  consifferation  of  the  case. 

"The  only  expreaMon  authoritatively  given 
which  I  have  been  able  to  find  opposed  to  the 
view  of  the  claimant  in  his  exceptions  is  that 
of  a  portion  of  the  letter  of  the  honorable  At- 
torney General  to  the  Secretary  of  State,  of 
December  16,  1869(13  Ops.  Atty.  Gen.  177). 
(ind  cited  xnXhecn^otWihorg  v.  United Sfntes, 
16;j  U.  S.  632  [41:  289].  I  do  not  consider 
rhat  I  should  be  doing  myself  justice  to  pass 
that  by  unnoticed,  as  it  has  raised  more  ques- 
tions in  my  mind  and  cnlled  for  and  compelled 
more  thought  and  consideration  than  anvthing 
else  connected  with  the  case;  but  I  feel  com- 
pelled to  reach  a  different  conclusion  than  is 
there  expressed. 

''The  general  purpose  and  intent  of  that  let- 
ter was  to  declare  that  the  insurrection  In  Cuba 
was  not  a  flttinsr  opportunity  to  enforce  the 
provisions  of  this  law,  inasmuch  as  we  owed 
no  duty  to  such  .insurgents  to  protect  them 
from  hos'ilities,  or  rather  that  any  contest  be- 
tween Spain  and  such  insurgents  could  not  be 
considered  as  hostilities,  but  incidentally  it 
was  stated  that  a  condition  of  belligerency  was 
not  necessary  for  the  operation  of  this  statute. 

"It  could  not  be  considered  that  we  owed 
eucb  insurgents  no  such  duty  because  we  were 
not  at  peace  with  them,  but  because  we  had 
never  recognized  them  as  a  colony,  district,  or 
people. 

•'The  force  and  effect  of  the  letter  was  that 
the  Cuban  insurgents  had  not  been  recognized 
80]as  a  colony,  district,  *or  people,  and  there- 
tore  this  section  did  not  apply.  If  they  had  not 
been  then  so  recognized  or  were  not  entitled 
to  be  so  recognized,  how  can  they  now  be  so 
recognized  or  described  as  to  come  within 
terms  of  the  statute  in  question? 

**It  it  considered  that  the  argument  used  in 
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such  letter  to  show  that  the  statute  should  be 
held  applicable  to  cases  where  there  was  oo 
condition  of  belligerency  and  but  one  political 
power  recognized,  would  have  been  fully  aa 
applicable  under  the  old  law,  when  the  case 
of  i^el>^ton  V.  Hopt,  16  U.  S.  8  Wheat.  828  [4: 
402],  decided  to  the  contrary. 

"The  ftict  that  a  vesbel  was  fitted  out  to  be 
employed  in  the  serrice  of  a  prince  would  not 
necessarily  imply  that  such  prince  was  a  polit- 
ical power  recognized  by  the  United  States  any 
more  than  would  the  terms  a  'colony,  district, 
or  people,*  under  the  act  of  1818.  But  ibe 
Supreme  Court  clearly  held  in  that  case  that 
it  mu.st  be  alleged  that  such  prince  or  state  baa 
been  recognized  as  such  by  the  United  States. 
The  same  argument  used  therein  would  call 
for  the  application  of  this  statute  for  the  for- 
feiting of  any  vessel  titled  out  to  be  employed 
by  any  person,  individual,  corporation,  or 
firm,  for  the  purpose  of  committing  hdstilltiea 
against  a  state  at  pe:  0%  which  would  plainly 
not  come  within  tbe  p  ovisitms  of  the  statute, 
however  much  it  might  be  consitlered  inter- 
national policy  or  proper  national  conduct. 

"Il  is  impossible  In  my  view  of  tbe  con- 
struction required  by  the  language  used  to 
pr(»perl^  "Pplj  the  term'  a  pei)ple',  used  in  the 
connection  in  which  it  is  found,  to  any  per- 
sons few  in  number  and  occupying  a  small 
territory  witb  no  recognized  political  organi- 
zation, although  they  might  procure  the  fit- 
ting out  and  arming  of  a  vessel.  I  fail  to  find 
any  ground  for  giving  this  statute,  a  criminal 
one  as  it  Is,  any  but  its  ordinary  application. 
The  question  presented  is  clear  and  distinct. 
Are  'certain  insurgents  or  persons  in  tbe  island 
of  Cuba'  properly  described  by  either  of  the 
terms  a  'colony,*  a  district,  or  a  people,  and  If 
so.  which?  The  inconveniences  which  m*  ht 
arise  from  the  political  branch  of  our  govern- 
ment recognizing  such  insurgents  as  a  colony, 
district,  or  people  having  political  existence 
and  as  belligerents  cannot  be  considered  in 
determining  whether  they  are  entitled  to  such 
description. 

*"This  statute  is  a  criminal  and  penal  [81 
one,  and  is  not  to  be  enlarged  l>eyond  what  the 
language  clearly  expresses  as  being  intended. 
It  is  not  the  privilege  of  courts  to  construe 
such  statutes  according  to  the  emergency  of 
the  occasion,  or  according  to  temporary  ques- 
tions of  policy,  but  according  to  the  principles 
considered  to  have  been  established  by  a  line 
of  judicial  decisions. 

"It  is  contended  that  If  the  principles  em- 
bodied in  the  exceptions  are  de<'lare*l  to  be  the 
Ijiw,  there  can  be  no  law  for  the  prevention 
of  the  fitting  out  of  armed  and  hostile  ye^-sels 
to  stir  up  insurrections  and  commit  h<«tilities 
against  nations  with  which  we  are  at  peace, 
and  that  such  conclusion  would  make  the 
parties  engaged  in  any  such  expedition  liable 
to  prosecution  as  pirates. 

"To  the  first  of  the^e  points  It  Is  considered 
that  §  5286  is,  as  has  been  constantly  held,  in- 
tended to  prevent  any  such  ezpetiitlonfi,  re- 
gardless of  the  character  of  the  parties  In  whose 
behalf  they  were  organized,  the  only  distinction 
being  that  in  that  case  it  is  necessary  to  bring  a 
criminal  suit  and  prove  overt  acts,  while  under 
this  portion  of  this  section  the  intent  is  the  grav- 
amen of  the  charge  and  the  prosecution  is 
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against  the  yessel,  regardless  of  the  persons 
•engaged  in  the  fitting  out  or  the  ignorance  or 
innocence  of  the  owners. 

"This  is  not  a  case  that  can  be  or  should  be 
determined  upon  qupstions  of  public  policy. 
and  whether  any  parties  subject  themselves  to 
prosecution  for  piracy  or  not  should  have  no 
weight  in  its  consideration.  If  they  should  be 
•o  subject  they  would  have  the  benefit  of  the 
necessity  of  proving  piratical  acts  rather  than 
intentions. 

*'It  is  certainly  considered  to  be  true  that 
any  such  parties  would  be  considered  aspirates 
by  Spain,  and  would  be  treated  as  such  if 
found  in  an^  acts  of  hostility  regardless  of 
any  recoi^nition  this  nation  might  give  tbem 
by  considering  them  as  having  any  political 
character  as  a  people. 

**  Without  attempting  further  argument,  but 
regretting  that  the  pressing  duties  of  a  very 
busy  term  of  jury  trials  have  prevented  a  fuller 
and  more  complete  expression  of  my  views,  it 
is  my  conclusion  tbat  the  line  of  judicial  deci- 
82]8ions  demands  *that  a  construct  ion  should 
be  put  upon  the  section  in  question  which  would 
hold  that  it  was  the  intention  of  Congress  in 
such  enactment  to  prevent  recognized  political 
powers  from  having  vessels  prepared  for  their 
•ervice  in  the  United  States,  but  that  it  was 
not  the  intention  to  ezteud  such  prohibition 
to  vessels  fitted  out  to  be  employed  by  indi- 
Tiduals  or  private  parties,  however  they  might 
be  designated,  for  piratical  or  other  hostilities 
where  no  protection  could  be  obtained  by  a 
commission  from  a  recognized  government. 
In  such  case  they  would  be  held  liable  under 
the  section  which  provides  for  the  fitting  out 
of  a  military  expedition,  or  if  they  were  guilty 
of  any  piratical  acts  upon  the  high  seas  they 
would  become  liable  under  the  laws  for  the 
punishment  of  such  acts.  It  is  considered  that 
at  the  time  of  the  Amendment  of  1818  this  con- 
struction had  been  declared,  and  the  language 
of  the  amendment  was  in  no  way  intended  to 
change  such  construction,  but  was  only  in- 
tend^ to  apply  to  the  new  designation  of  po- 
litical powers,  the  existence  of  which  had  been 
recognized  as  belligerents  if  not  as  independ- 
ents, and  who  were  entitled  to  the  right  of 
neutrals;  that  the  libel  herein  does  not  state 
such  a  case  as  is  contemplated  by  the  statute, 
in  that  it  does  not  allege  that  said  vessel  had 
been  fitted  out  with  intent  that  she  be  employed 
in  the  service  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people  recognized 
as  such  by  the  political  power  of  the  United 
States,  and  unless  it  can  be  so  amended  should 
be  dismissed,  and  it  is  so  ordered. 

•  •.... 

"Since  writing  the  foregoing,  the  libel  herein 
has  been  amended  by  inserting  in  place  of  'by 
certain  insurgents  or  persons  in  the  island  of 
Cuba, '  the  words  'in  the  service  of  a  certain 
people,  to  wit,  certain  people  then  engaged  in 
armed  resistance  to  the  government  of  the 
King  of  Spain  in  the  isUnd  of  Cuba/  but  it  is 
considered  that  the  objection  to  the  libel  in 
sustaining  the  exceptions  has  not  been  over- 
come, but  that  although  the  language  has  been 
somewhat  changed,  the  substance  has  not  been 
amended  in  the  material  part,  inasmuch  as  it 
appears  clearly  that  the  word.'peoplc*  is  used  in 
An  individual  and  personal  sense,  and  not  as 

106  U.  S.  U.  6.,  Book  41. 


an  organized  and  'recognized  political  [83 
power  in  any  way  corresponding  to  a  state, 
princp,  colony,  or  district,  and  can  in  no  wav 
change  my  conclusion  heretofore  expressed, 
and  the  libel  must  be  dismissed." 


SAMUEL   WHITEHILL  BARBER   et  al., 

Piffs.  in  A>T., 

V. 

PITTSBURG,  FORT  WA  YNE,&  CHICAGO 
RAILWAY  COMPANY  and  the  Pennsyl- 
vania Company. 

(See  8.  C.  Reporter's  ed.  83-109.) 

Decinon  in  ejectment — »Htlrd  law  of  the  state — 
state  construction  of  d*  vise — estate  tail — per- 
petuitics — devise  to  heirs — evidence. 

1.  The  decision  of  a  state  court  in  a  former  action 
of  ejectment  is  not  conclusive  as  an  adjudication 
of  the  riRhts  of  the  parties  in  a  Federal  court,  or 
a  bar  to  a  second  action  of  ejectment,  when  a 
sinKle  verdict  and  Judffmeat  in  ejectment  are  not 
conclusive  under  the  laws  and  In  the  courts  of  the 
state. 

2.  The  question  whether  the  opmion  of  the  su- 
preme ojoutI  of  a  state  as  to  the  efTect  of  a  devise 
is  conclusive  evidence  of  the  law  of  the  state  in  a 
court  of  the  United  States  depends  upon  the  fur- 
ther question  whether  the  opinion  is  declaratory 
of  the  settled  law  of  the  state  as  to  the  effect  of 
such  devises,  or  is  a  decision  upon  the  construc- 
tion of  this  particular  devise. 

8.  The  decision  of  a  state  court  that  a  devise  over 
to  the  heirs  of  a  certain  person  in  case  of  the 
death  of  a  Urst  devisee  unmarried  or  without  off- 
sprinir  by  her  husband  is  substitutionary  and  can 
talce  effect  only  at  the  time  of  testator's  death, 
and  not  afterwards,  is  not  conclusive  in  a  Federal 
court  when  it  is  not  based  on  any  settled  rule  of 
property  in  the  state. 

4.  By  a  J^ttled  rule  of  property  in  Pennsylvania,  a 
devise  to  a  girl  with  a  provision  that  in  the  event 
of  her  dying  unmarried  or  without  offspring  by 
her  husband  the  property  is  to  be  sold  and  the 
proceeds  divided  equally  among  tbe  heirs  of  a 
certain  person,  gives  her  an  estate  tail,  unless 
this  conclusion  is  controlled  by  other  words  In 
the  will,  or  by  the  facts. 

6.  A  power  to  sell  upon  the  expiration  of  an  estate 
tail,  and  to  divide  the  proceeds  among  persons 
then  ascertainable,  is  not  within  the  rule  against 
perpetuities. 

6.  A  devise  to  tbe  **heirs**  of  a  living  person  named 
in  the  will  describes  the  persons  intended  with 
sufficient  certainty,  although,  strictly  speaking,no 
one  is  the  heir  of  a  living  person,  and  means  the 
heirs  apparent  or  those  who  would  be  his  heirs 
were  he  dead  when  the  devise  takes  effect. 

"SoTE,— That  state  Uiws  and  deeisUmit  govern 
Unlteil  States  courts  as  to  title  and  transfer  of  recH 
estate  bu  grant  or  deviw^  see  notes  to  Elmendorf  v. 
Taylor.  6:390.  and  Jackson.  St.  John,  v.  Chew,  A:68&. 

As  to  precedent  and  fmbsequent  conditions  in  Willi 
anddcedi*,  see  note  to  Taylor  v.  Mason,  6: 101. 

At  common  law,  dcviu  of  lands  generally,  without 
wnrdx  of  perpetuitv  or  limiiatinn,  confers  a  life  «•- 
^rfe  mil^j,  tinfetw  there  is  manifrst  intention  to  givs 
Utefee:  rule  followed  in  United  Statts  unless  changed 
hy  «<a/tttc,— see  note  to  King  v.  Ackerman,17: 2RJ. 

As  to  interpretation  of  u^ills;  intention  of  testator  Co 
0over?i,~aee  note  to  Pray  v.  Belt,  7: 80Q. 
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7.  The  Irjrn;  construction  of  the  terms  of  awOl 
executed  niid  utrested  as  required  by  law  oanoot 
be  nfTocied  by  testimony  as  to  the  testator^s  state 
of  hcuith  at  tbc  time  of  publishing  the  will,  or  as 
to  his  length  of  life  afterwards. 

[No.  431.] 

Submitted  May  7,  1896,    Decided   March  L 

1897. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  desiring  instruciioo  of  this  court 
upon  certain  questions  of  law  as  to  the  con- 
struction of  a  will  iu  an  action  of  ejectment 
brought  by  Samuel  Whitehill  Barber  et  al., 
aa^ainst  the  Pittsbur^r,  Fort  Wayne,  &  Chicago 
Railway  Company  et  al.  Questions  anstoered. 
See  same  case  below,  69  Fed.  Rep.  501;  same 
case  in  state  court,  165  Pa.  645. 

Statement  by  Mr.  Justice  Gray: 

This  was  a  certificate  from  the  circuit  court 
of  appeals  for  the  third  circuit  of  questions  on 
which  it  desired  the  instruction  of  this  court, 
and,  as  originally  made,  was  (omitting  the 
words  print^  in  brackets  below)  as  follows: 

"This  was  an  action  of  ejectment,  and  comes 
before  this  court  on  a  writ  of  error  to  the 
United  States  circuit  court  for  the  western 
district  of  Pennsylvania,  which  entered  Judg- 
ment for  the  defendants. 

'  'First.  The  parties  to  the  action  both  claimed 
title  to  the  land  in  controversy  under  the  will  of 
James  S.  Stevenson,  deceased,  dated  March  11, 
1831,  which  is  in  the  words  following,  to  wit: 

I,  James  S.  Stevenson,  of  the  city  of  Pitts- 
burg, in  the  state  of  Pennsylvania,  aged  fifty 
vears  on  the  12th  day  of  January,  1881,  reflect- 
ing on  the  certainty  of  death,  and  desirous  of 
making  a  distribution  of  my  property  in  the 
event  of  my  decease,  do  hereby  declare  this 
writing  to  be  my  last  will  and  testament,  made 
this  twelfth  day  of  March  in  the  year  of  our  Lord 
one  thousand,  eight  hundred  and  thirty  one. 

I  give  and  bequeath  to  Amanda  Stephens, 
daughter  of  Margaret  Stephens,  lots  67,  68,  69, 
and  70,  in  the  city  of  Pittsburg,  in  their  full 
extent,  bounded  by  Penn  street,  Wayne  street, 
the  Allegheny  river,  and  by  lot  71.  Said  Aman- 
85J  da  Stephens  *is  now  five  years  old  (born 

April  7,  1826).     Stephens  and  , 

his  wife,  the  parents  of  Amanda's  mother,  live 
near  Connellsville,  in  Fayette  county,  Pennsyl- 
vania. 

In  the  event  of  Amanda  dying  unmarried, 
or,  if  married,  dying  without  ofifspring  by  her 
husband,  then  these  lots  are  to  be  sold,  and  the 
proceeds  to  be  divided  equally  among  the  heirs 
of  John  Barber,  of  Columbia,  Pennsylvania. 

I  give  and  bequeath  to  John  Barber,  of  Co- 
lumbia, and  to  his  heirs,  the  lots  in  the  city  of 
Pittsburg,  numbered  71  and  72.  bounded  by 
Penn  street,  by  lot  70,  by  the  Allegheny  river, 
and  by  lot  73. 

I  give  and  bequeath  to  Mary  Livingston's 
children  the  lot  74  in  the  city  of  Pittsburg. 
And  to  ber  unmarried  sister,  Eliza  Stevenson, 
I  give  and  bequeath  the  lot  73  In  the  city  of 
Pittsburg,  and  in  the  event  of  her  death  the  lot 
to  go  to  her  sister's  children.  Mary  Living- 
■ton  and  Eliza  Stevenson  are  daughters  of  the 
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late  Colonel  S.  Stevenson,  son  of  Robert  Stev- 
enson, of  York  county,  Pennsylvania. 

I  give  and  bequeath  to  the  sons  of  Jam« 
Stevenson,  formerly  of  York  county,  but  who 
died  in  Lycoming  county  in  1810  or  1811,  the 
brick  and  other  buildmgs  with  the  ground 
on  which  they  are  erected,  situated  at  the  cor- 
ner of  Wood  and  Fifth  streets,  Pittsburg* 
These  sons  are  Stephen,  Manning,  Reuben*. 
Samuel,  and  I.  Stevenson. 

All  the  remainder  of  my  property  to  be  sold,, 
and,  after  paying  my  debts,  to  be  divided  into 
sixteen  shares,  and  to  be  disposed  of  as  fol- 
lows: To  Amanda  Stephens,  one  share;  to 
Mary  Livingston,  one  share;  to  Eliza  Steven- 
son, one  share;  to  Stephen  Stevenson,  within 
named,  one  share;  to  James  Wright,  of  Co- 
lumbia, or  bis  heirs,  two  shares;  to  John  Bar- 
ber, of  Columbia,  two  shares;  to  Ann  Elliott^ 
formerly  Ann  West,  now  wife  of  Rev.  Mr. 
Elliott,  of  Washington  county,  one  share;  to 
Jane  E.  Thecker,  niece  of  the  late  Rev.  J^Ir. 
Kerr,  one  sixteenth  (or  one  share);  to  the  heirs 
of  John  Barber,  of  Columbia,  two  shares;  to 
the  heirs  of  James  Wright,  of  Columbia,  two 
shares;  to  Charles  Avery,  J.  M.  Snowden.  and 
John  Thaw,  to  be  divided  equally,  two  shares. 

I  hereby  constitute  and  appoint  the  paid 
Charles  Avery,  *J.  M.  Snowden,  and  Jobn[86 
Thaw,  and  John  Barber,  the  executors  of  this 
my  will. 

Signed  at  Pittsburg  this  11th  day  of  March,. 
1881.  Jaa.  8.  Stevenson. 

Witness: 

Gko.  Ogden, 
J.  S.  Craft. 

"Second.  That  on  October  16,  1831,  wbeik 
confined  to  his  room  by  sickness  [and  after  » 
dangerous  illness  for  two  weeks  preceding  hit 
death],  the  testator  [though  he  had  theretofore 
signed  his  will]  ficst  published  [the  same]  hi$ 
will  in  the  presence  of  witnesses,  whom  he 
called  to  attest  it,  and  a  few  hours  thereaftev 
died;  and  this  will,  on  October  18,  1831,  was 
duly  probated  [which  facts  as  to  the  time  and 
circumstances  of  publication  were  not  found 
by  the  special  verdict,  on  which  judgment  was 
entered  in  the  ejectment  suit  in  the  state  courts 
of  Pennsylvania]. 

"Third.  That  the  said  Amanda  Stephens^ 
then  a  child  of  five  years  of  af:e,  survived  the 
testator,  and  in  1847  intermarried  with  Samu^ 
Uaight;  that  in  1848  she  and  her  husband  exe- 
cuted a  deed,  intended  to  bar  a  supposed  estate 
tail  in  the  land  covered  by  the  devise,  which, 
upon  the  assumption  that  she  had  taken  an  es- 
tate tail,  would  have  been  sufficient  for  that 
purpose:  that  she  had  children  by  ber  said  hus- 
band, who,  as  well  as  her  husband,  died  in  her 
lifetime,  and  that  she  died  (never  having  mar* 
ried  again],  on  September  21,  1891.  [But  she 
and  her  husband  in  their  lifetime,  and  after 
said  sieps  to  bar  the  entail,  conveyed  in  fee 
simple  to  the  defendants  and  others  the  prop- 
erty here  in  dispute]. 

"Fourth.  That,  at  the  date  of  the  death  of 
the  testator,  John  Barber  was  alive,  married^ 
and  bad  children,  some  of  whom  are  plaintiffs 
in  this  action. 

"Fifth.  That  on  March  20, 1898,  B.  BuiBeld 
Mitchell,  administrator  de  bonis  non  eum  iedm 
menio  annexo  of  James  S.  Stevenson,  deceased. 
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brought  an  actloD  of  ejectment  against  these  de- 
fendants in  the  court  of  common  pleas  in  and 
for  Allegheny  county.  Pennsylvania,  to  recov- 
87]er  the  land  here  in  controversy,  *in  which 
action  a  verdict  was  rendered  under  the  direc- 
tion of  the  court  for  the  defendants,  on  which 
judgment  was  entered  accordingly;  that  on 
writ  of  error  to  the  supreme  court  of  the  state 
this  judgment  was  affirmed. 

"Sixth.  That  on  February  2,  1895,  a  second 
action  of  ejectment  for  the  same  land  was 
brought  by  the  plaintiffs  in  this  suit  in  the  cir- 
cuit court  of  tbe  United  States  for  the  western 
district  of  Pennsylvania,  in  which  a  verdict 
under  the  direction  of  the  court  was  rendered 
for  the  defendants,  on  which  judgment  was  en- 
tered accordingly;  to  which  judgment  a  writ 
of  error  was  sued  out  from  the  circuit  court  of 
appeals  of  the  third  circuit,  being  tbe  writ  of 
error  upon  which  the  questions  now  to  be  sub- 
mitted have  arisen. 

"The  S}iid  court  of  appeals,  desiring  the  in- 
struction of  the  Supreme  Court  of  the  United 
States  for  its  proper  decision  of  the  following 
questions  or  propositions  of  law,  respectfully 
certifies  the  same: 

"First.  Is  the  decision  of  tbe  supreme  court 
of  Pennsylvania,  before  referred  to,  conclu- 
live?    If  not,  then, 

"Second.  What  estate  did  Amanda  Stephens 
take  under  the  devise?" 

At  the  suggestion  of  both  parlies,  and  by  or- 
der of  the  circuit  court  of  appeals,  the  certifi- 
cate was  afterwards  amended  by  inserting  tbe 
words  above  printed  in  brackets  in  the  2a  and 
8d  paragraphs  thereof;  by  striking  out  those 
in  italics  in  the  2d  paragraph;  by  adding  to 
the  5th  paragraph  copies  of  the  opinions  deliv- 
ered, in  tbe  action  therein  described,  by  Judge 
Ewing  in  tbe  court  of  common  pleas  of  Alleghe- 
ny county,  not  reported,  and  therefore  (omit- 
ting the  preliminary  statement  of  facts)  printed 
in  the  margin,f  and  by  the  supreme  court  of 


Pennsylyania,  as  reported  *in  165  Pa.  645;  [88 
and  by  adding  to  the  6th  paragraph  a  copy  of 
the  opinion  of  the  circuit  court  of  the  United 
States  in  the  present  case,  as  reported  in  69 
Fed.  Rep.  501. 

Messrs.  John  S.  Ferguson,  S.  Duffield 
Mitchell,  and  William  T,  Barber,  for  plain- 
tiffs in  error: 

What  is  the  true  and  legal  meaning  of  the 
words  'dying  without  offspring  by  her  hus- 
band?" Legally,  if  not  defined  by  other  parts 
of  the  will,  we  take  offspring  to  mean  descend- 
ants, however  remote. 

Ihompson  v.  Beasley,  3  Drew.  7;  Youno  v. 
Davies,  2  Drew.  &  S.  167;  Allen  v.  Markte]  36 
Pa.  117. 

But  there  are  general  rules,  well  established, 
which  govern  this  case.  That  the  words,  "dy- 
ing without  issue,"  or  "without  legitimate  is- 
sue," standing  alone  and  uncontrolled  by  other 
parts  of  the  will,  "import  an  indefinite  failure 
of  issue,  is  well  established  and  in  all  tbe  depart- 
ures from  fundamental  rules"  it  has  not  been 
shaken  in  this  state,  Eichelberger  v.  BarniU,  9 
Watts,  447,  being  the  leading  case,  affirmed  in 
Middleswarth  v.  Backmore,  74  Pa.  414,  and  in 
all  subsequent  cases  when  the  question  has  been 
raised.  Prima  facte,  then,  on  the  settled  rule 
of  interpretation,  this  phrase  in  the  will  im- 
ports an  indefinite  failure  of  issue. 

The  intention  of  the  testator  must  govern, 
and  if  from  reading  the  whole  will  it  is  appar- 
ent that  the  testator  meant,  and  has  potentially 
said,  that  the  devise  over  is  to  take  effect  in 
case  the  first  taker  dies  leaving  no  issue  living 
at  the  time  of  her  death,  it  is  a  definite  failure 
of  issue. 

Middleswarth  v.  Blaekmore,  74  Pa.  414. 

If  an  indefinite  failure  of  issue  was  intended, 
the  fact  as  to  Amanda  having  had  offspring  or 
her  having  survived  them  is  immaterial. 

It  has  never  been  held  that  g  34  of  the  judi- 


t  **The  testator  evidently  intended  to  dispose  of 
all  bis  pru()ert7.  The  devise  to  Amanda  Stephens, 
followed  by  the  limitations  over,  or  without  them, 
created  a  fee,  whether  lu  tail  or  con  Undent.  The 
circumstances,  the  nfre  of  the  devisee,  and  the  will 
leave  us  in  no  doubt  that  the  contingency  of 
Amanda*s  death  did  not  mean  her  death  before  tbe 
testator. 

"  What  is  the  true  and  legal  meaning  of  the  words 
*dyinpr  without  ofr^ipring  by  her  husband?*  Le- 
gally, If  not  defined  by  other  ])art8  of  the  will,  we 
take  offspring  to  mean  descendants,  however  re- 
mote. Thompson  v.  IJcaslcy,  3  Drew.  7;  Young  v. 
Davie9,  2  Drew.  &  8.167;  Allen  v.  Markle.|3C  Pa.  117. 
Webster  defines  it  ""That  which  is  produced,  es- 
pecioUy  a  child  or  children:  descendants,  however 
remote  from  the  stock.'  The  Century  Dictionary 
Bay.4.  'Proireny:  descendants,  however  remote  from 
the  stock:  i<i8ne;  a  collective  term  applied  to  sev- 
eral or  all  deseendantg.'  True,  it  may  be  contlned 
to  children,  as  in  Lister  v.  Tidd,  29  Beav.  618,  in  a 
division  of  money  at  death  of  widow.  In  the  pres- 
ent ca^e,  we  interpret  the  phrase  'dying  without 
offsprh)g  by  her  husband*  to  have  the  same  le^ral 
effect  and  force  as  the  words  'dying  without  legiti- 
mate i89tiH*  or  'heirs  of  her  body.'  They  are  words 
of  limitatioii,  not  of  purchase. 

*'  Does  the  will  of  James  S.  Stevenson  refer  to  a 
definite  or  an  indefinite  failure  of  issue  or  offspring 
of  Amanda  Stephens? 

"To  undei-tjike  to  cite,  and  still  more  to  recon- 
cile, the  numerous  decisions  on  this  general  ques- 
tion would  not  only  be  eonf  uslner  and  interminable, 
but  to  any  clear-headed  lawyer  it  is  impossible.  The 
decisions  are  irreconcilable. 

"But  there  are  general  rules,  well  established, 
which  govern  this  case.  That  the  words  'dying 
without  issue,*  or  'without  legitimate  issue,*  stand- 
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ing  alone  and  uncontrolled  by  other  parts  of  the 
will,  Mmpori  an  indefinite  failure  of  issue  is  well  es- 
tablished, and  in  all  tbe  departures  from  funda- 
mental rules*  it  has  not  been  shaken  in  this  state; 
Elchelbergcr  v.  Ramitz,  9  Watts,  447,  being  the 
leading  case.  aflBrmed  in  Middlesworth  y.  Black- 
more.  i4  Pa.  414,  and  in  all  subsequent  cases  when 
the  question  has  been  raised.  Prima  facie,  then,  on 
tbe  settled  rule  of  interpretation,  this  phrase  in  tbe 
will  unports  an  Indefinite  failure  of  uaue. 

"Another  CHnon  of  interpretation  is  properly  in- 
voked bv  the  plaintiff,  to  wit,  that  the  intention  of 
the  testator  must  govern;  and  if,  from  reading  the 
whole  will,  it  is  apparent  that  the  testator  meant, 
and  ha«5  potentially  said,  that  the  devise  over  is  to 
take  effect  in  case  the  first  taker  dies  leaving  no 
issue  living  at  the  time  of  her  death,  it  is  a  defi- 
nite failure  of  i<>siie. 

"Middlesworth  v.  Blackmore,  74  Pa.4U,wa8aca8e 
of  this  kind,  where  each  of  several  provisions  of 
tbe  will  pointed  distinctly  to  a  distribution  at  tbe 
death  of  .fonathan  without  issue  living  at  his  death, 
and  all  these  provisions  taken  together  showed 
clearly  and  conclusively  that  that  was  tbe  inten- 
tion of  the  testator. 

"  Is  this  such  a  will?  Counsel  for  olaintifTs  have 
made  a  very  ingenious  argument  in  tbe  affirmative, 
and,  while  the  case  is  not  free  from  doubt,  they 
have  failed  to  convince  us  that  the  intention  of 
the  testator  was  ditferent  from  the  ordinary  legal 
import  of  the  terms  used  in  the  devise. 

"The  arguments  mainly  are  that  it  must  be  pre- 
sumed that  he  intended  the  event  to  occur,  if  at 
all,  in  the  lifetime  of  bis  executors  named,  who 
would  then  sell  the  property  and  divide  tho  pro- 
ceeds; also  that  testator  in  the  devise  uses  the 
words  'in  tbe  event  or  Amanda  dying,  etc.,  and 
that  be  uses  these  words  in  tbe  preamble  of  hie 
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cfary  act  of  1870,  chap.  20.  applies,  or  was  in- 
tended to  apply,  to  questions  of  a  more  general 
nature,  not  dependent  upon  local  statutes  or 
local  usages  of  a  fl  xed  and  permanent  operation ; 
for  example,  to  the  construction  of  ordinary 
contracts  or  other  written  instruments. 

Swift  ▼.  Tyton,  41  U.  8.  16  Pet  1,  18  (10: 
866.  871). 

The  Federal  court  is  not  bound  to  follow  a 
local  court's  construction  of  a  wilL 

Lanev.  FtcA-.44U.  8.  8  How.  464  (11:681); 
Viek  ▼.  ViekBlmrg,  1  How.  (Miss.)  879,  8  Am. 
Dec.  167;  Brooklyn  City  A  N.  R,  Ck>.  v.  National 
Bank  cf  the  Republic,  102  U.  8.  14  (26:  61); 
JaekBon,  8t.  John,  v.  Chew,  26  U.  b.  12  Wheat. 
168  (6:  688);  Thompeon  ▼.  Ptrrine,  108  U.  8. 
817  (26:  617);  Faxeroft  ▼.  MaUett,  45  U.  8.  4 
How.  858  (11:  1008):  Carroll  County  Supers,  v. 
Smith,  111  U.  8.  556  (28:  517);  Oelpcke  y.  Du- 
buque, 68  U.  8.  1  Wall.  206  (17:  525);  FoUom  ▼. 
Township  96, 159  U.  8.  611  (40:  278). 

It  is  true  that  the  courts  hare  established  the 
rule  that  where  the  primary  devise  is  in  ex- 
press fee  simple  and  the  gift  over  upon  death 
without  children,  or  issue,  the  substitutionary 
construction  is  to  be  applied.  This  rule  is  es- 
tablished by  precedent  merely,  and  does  not 
rest  upon  the  reason  of  those  cases,  where  the 
gift  over  is  upon  the  death  merely  of  the  first 
taker;  the  rule  applies  only  where  the  context 
is  silent,  and  the  tendency  is  to  lay  hold  of 
slight  circumstsnces  in  the  will  to  vary  the 
•construction  and  effectuate  the  language  ac- 
cording to  its  natural  import. 

VanderzeeY.8lingerland,10d  N.  T.  47.57 
Am.  Rep.  701;  Jetsup  v.  Smuck,  16  Pa.  827; 
CaldweU  v.  Skillon,  18  Pa.  152. 

In  this  will  the  context  is  not  silent  The  tes- 
tator directs  that  if  Amanda  die  unmarried  and 
without  offspring  the  lots  shall  be  sold. 

8  Jarman,  Wills,  Rand.  &  T.'s  ed.  1881, 
709. 

MitrhtU  ▼.  Pittiburg,  Ft.  W.  A  0.  R.  Co,  165 
Pa.  645,  is  unsound  io  its  reasoning,  and  is 
against  all  authority  upon  the  subject. 

The  general  rule  is  that  where  the  context  is 
silent  the  words  referring  to  the  death  of  the 
prior  legatee,  in  connection  with  some  collat- 
eral event,  apply  to  the  contingency  happen- 
ing as  well  after  as  before  the  death  of  the  tes- 
tator. 

Beck  V.  Ennie,  54  Hun.  126;  Fulton  v.  Ful- 
ton, 2  Qrant,  Cas.  28;  Morrison  ▼.  Truby,  145 
Pa.  540. 

The  rule  iA  thus  stated  in  Hawkins,  Wills, 
258: 

"Where  real  or  personal  estate  is  given  with 
words  of  limitation  implying"  the  absolute 
ownership,  but  there  follow  alternative  gifts 
over  in  the  event  of  the  first  taker  dyin^  with 
and  without  issue  or  children,  which  exhaust 
all  contingencies,  so  that,  if  unrestricted  io 


point  of  time,  their  combined  effect  is  to  re- 
duce the  interest  of  the  first  taker  to  a  life  es- 
tate only,  a  ground  is  presented  for  restricting 
the  gifts  over  to  the  period  of  distribution,  in 
order  to  avoid  an  inconsistency  with  the  prior 
absolute  gift" 

A  limitation  over  of  the  estate  upon  the  death 
of  the  first  taker  has  in  every  instance  been 
held  to  be  fatal  to  the  application  of  such  pre- 
sumptive construction. 

Miller  Y,  Lynn,  7  Pa.  448;  Wood  t.  HiUs,  19 
Pa.  518;  McCuOough  ▼.  Qilmore,  11  Pa.  870; 
Burkart  v.  Bueher,  2  Binn.  455;  C^Mahoney 
V.  Burdett,  L.  R.  7  H.  L.  888;  /?«  New  York,  L, 
eft  W.  R.  Co.  105  N.  Y.  89,  96,  59  Am.  Rep. 
478;  Washbon  v.  Cope,  67  Hun,  272;  Coles  v. 
Ayres,  156  Pa.  197. 

Mitchell  V.  Pittsburg,  Ft.  W,  A  C,  R.  Co.  166 
Pa.  645,  cannot  control  on  the  doctrine  of  res 
judicata,  even  though  ihe  suit  be  between  sub- 
stantially the  same  parties  for  the  same  land  in 
controversv.  because  by  statute  in  Pennsylva- 
nia the  judgment  in  the  first  ejectment  is  not 
a  bar  to  a  second  action  of  ejectment 

Gibsons.  Lyon,  115  U.  8.  489  (29:  440). 

The  judicial  expositor  should  place  himself 
as  fully  as  possible  in  the  situation  of  the  per- 
son whose  language  he  has  to  interpret 

Swift  V.  Duffield,  5  8erg.  &  R.  89;  WdU  ▼. 
Ritter,  8  Whart  208. 

The  testator's  intention  was  that  Amanda 
should  become  the  root  of  a  new  stock,  which 
should  have  inheritable  blood.  If  such 
stock  should  suryive,  her  title  to  the  lots  would 
become  absolute;  if  there  was  a  failure  of  such 
stock  at  any  .time,  the  lots  were  given  over  to 
the  heirs  of  John  Barber.  Such  failure  hav- 
ing occurred  the  executory  devise  to  the  Barber 
heirs  became  good  and  operative. 

Booker  v.  Booker,  5  Humph.  505;  Hall  ▼. 
Chaffee,  14  N.  H.  215;  Findlay  v.  RiddU,  8 
Binn.  189;  Taylor  ▼.  Taylor,  68  Pa.  481,  8 
Am.  Rep.  565;  £^  v.  Eby,6PtL  461;  Middle- 
swarth  y.  Blackmore,  74  Pa.  414;  Patterson  v. 
Ellis,  11  Wend.  259;  Seibert  v.  BuU,  9  Watts, 
490;  Re  MilUfs  Estate,  145  Pa.  561:  Pdrter  ▼. 
Bradley,  8  T.  R.  143;  Abbott  y,  Essex  Co.  69  XT. 
8.  18  How.  202  (15:  852). 

The  principle  that  a  power  of  sale,  to  be  ex- 
ercised at  the  death  of  the  first  taker  without 
issue,  imports  a  definite  failure  of  issue  has  be- 
come firmly  established  as  a  rule  of  property 
in  Pennsylvania. 

Fahrney  v.  Bolsinger,  65  Pa.  888;  Snyder^s 
Appeal,  95  Pa.  174;  MitcheU  ▼.  Pittsburg,  Ft. 
W.  A  C.  R.  Co.  165  Pa-  645. 

The  term  "heirs"  was  not  used  In  its  strict 
sense,  but  as  meaning  the  children  of  the  an- 
cestor named. 

James  v.  Richardson,  Vent.  884;  Heard  ▼. 
Horton,  1  Denlo,  165.  48  Am.  Dec.  659;  Qood- 
right  v.  White,  2  W.  BL  1010. 


will,  Mo  the  event  of  my  dTinir,*  and  In  the  dd 
(dth]  paragraph  of  the  wfll.  nn  the  event  of  ber 
(Eliza  8tevenson*8)  death*— In  these  two  other  cases 
referrlDK  to  what  is  w  he  done  immediately  upon 
the  deatb— that  he,  in  declaring  what  was  to  tie 
done  in  the  contingency  of  Amanda's  death,  must 
have  intended  at  and  immediately  after  her  death. 
It  may  be  he  did  so  intend:  but  we  start  with 
the  presumption,  the  legal  rule  of  interpretation, 
against  it,  and  in  our  opinion  it  is  not  overcome  by 
the  other  clauses. 

^he  legatees  of  the  proceeds  of  the  property,  if 
•old,  were  not  necesMurily  in  betniTt  or  known  to 
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testator;  it  is  to  *the  heirs  of  John  Barber;*  the 
same  words  he  uses  in  another  part  of  the  wiU, 
'John  Barber  and  his  heirs,'  evidently  In  the  latter 
not  meaning  children. 

*'  If  an  indefinite  failure  of  issue  was  tnteodrd, 
the  fact  as  ro  Amanda  having  had  offspring,  or  ber 
having  survived  them,  is  immateriaL 

''  We  are  of  the  opinion  that  the  will  of  James  & 
Stevenson  devised  an  estate  tail  In  the  property  in 

Suestion  to  Amanda  Stephens,  which  having  bieeo 
uly  barred  and  the  title  conveyed  to  the  defend* 
ants,  they  have  a  good  title  to  the  property,  and 
the  plaintiff  has  no  title  thereto.** 

1MU.& 


1896. 


Barbbb  v.  Pitt&bubo,  Ft.  W.  &  C.  R  Co. 


Words  importing  a  failure  of  issue  are  re- 
strained to  such  failure  at  the  deatii,  in  regard 
to  real  estate,  in  every  case  in  wliicb  a  dying 
without  issue  is  combined  with  an  event  per- 
sonal to  the  individual,  as  the  event  of  his  dy- 
ini;  without  issue  and  unmarried. 

8  Jarman,  Wills.  Rand.  &  T.'s  ed.  1881, 
809;  Downing  ▼.  Wlurrin,  19  N.  H.  9.  49  Am. 
Dec.  189;  Wilson  v.  Bailey,  3  Bro.  P.  C.  195; 
J)o€^  Minion,  v.  Johnson,  8  Excb.  81;  EicJul- 
berger  v.  Barnitz,  9  Watts,  447:  Rapp  v.  Rapp, 
6  Pa.  45;  Deihl  y.  King,  6  Serg.  &  R.  29,  9 
Am.  Dec.  407;  Eelso  v.  Dickey,  7  Walts  &  8. 
879. 

Every  word  is  to  have  its  effect,  and  is  to  be 
taken  according  to  its  natural  and  common 
import,  and  the  courts  are  bound  to  carry  the 
will  into  effect,  provided  it  is  consistent  with 
the  rules  of  law. 

McCullouqh  V.  Fenton,  85  Pa.  418. 

Where  the  devise  over  was  to  take  effect  in 
case  the  testator's  son  should  not  live  to  attain 
twenty  one.  or,  in  case  he  should  live  to  attain 
such  age,  but  should  afterwards  die  without 
lawful  issue,  and  the  son  attained  twenty-one, 
it  was  held  that  he  took  a  fee  with  an  execu- 
tory devise  over  in  the  event  of  his  dying  with- 
out issue  living  at  his  death. 

O  lover  V.  Mo  nekton,  3  Bing.  18. 

A  definite  failure  of  issue  is  con  tern  plat,ed 
by  a  devise  over,  at,  or  upon  death  without 
issue. 

Doe,  King,  v.  Frost,  8  Barn.  &  Aid.  546;  Ex 
parte  Daties,  2  Sim.  N.  8. 114;  Parker  v.  Birks, 
1  Eay  &  J.  156;  Coltsmann  ▼.  Coltsmann,  L. 
R.  3H.  L.  121. 

•'Then"  is  here  used  as  an  adverb  of  time, 
and  not  as  a  particle  of  reference. 

Bauer  v.  Shitz,  8  Yeates,  203;  Deihl  v. King, 
6  Serg.  &  R.  29.  9  Am.  Dec.  407;  Snvder^s  Ap- 
peal, 95  Pa.  174;  Re  }filler*s  Entate,  145  Pa.  561; 
OomUey's  Appeal,  154  Pa.  878. 

Plaintiffs  in  error  must  recover,  in  which- 
ever aspect  the  primary  devise  to  Amanda  be 
▼iewed,  whether  it  be  held  to  give  a  fee  or  a 
life  estate. 

Taylor  ▼.  Taylor,  63  Pa.  481,  8  Am.  Rep. 
665. 

Messrs,  Johns  McCleave,  D.  T.  Wat- 
■on,  William  i^ott,  and  George  B.  Gordon,  for 
defendants  in  error: 

The  decision  of  the  supreme  court  of  Penn- 
sylvania, holding  that  under  the  long  settled 
rule  of  property  in  Pennsylvania,  the  heirs  of 
John  Barber  had  no  title  to  the  property  in 
dispute,  is  conclusive  in  the  Federal  courts. 

The  proper  construction  of  this  will,  under 
the  law  of  Pennsylvania  has  been  decided  by 
the  highest  court  of  the  state  in  the  case  of 
MiteheU  v.  Pittsburg,  Ft,  W.  dk  G,  R.  Co,  165  Pa. 
645. 

The  court  held  that,  under  the  first  clause  of 
the  will  al)ove  quoted.  Amanda  took  an  abso- 
lute estate,  and  that  the  limitation  over  in  the 
second  clause  of  the  devise  was  substitutionary 
in  character,  to  take  effect  only  upon  Amanda 
dying  in  the  lifetime  of  the  tesiator.  And  in- 
asmuch as  she  survived  the  testator  any  opera- 
tion of  the  substitutionary  clause  forever  be- 
came impossible. 

The  circuit  court  below  held  that  because  a 
single  verdict  and  Judgment  in  ejectment  in 
Pennsylvania  is  not  conclusiye  upon  the  par- 
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ties,  this  decision  of  the  supreme  court  of  the 
state,  construing  the  will,  is  not  conclusive  in 
a  second  action  in  the  Federal  courts,  yet  this 
decision  of  the  supreme  court  of  the  state,  de- 
claring the  law  of  this  will,  we  respectfully  sub- 
mit is  conclusive.  In  a  second  ejectment 
brought  in  the  lower  courts  of  the  state  this 
decision  of  the  supreme  court  would  be  abso- 
lutely binding  upon  the  proper  legal  interpreta- 
tion of  the  will.  It  is  true  that,  upon  a  second 
appeal  to  the  supreme  court,  that  court  might 
overrule  its  previous  decision,  as  it  might  over- 
rule any  former  decision,  but  yet.  so  long  as 
the  decision  remained,  it  would  give  the  law 
of  the  state  alisolutely  binding,  upon  the  par- 
ties and  upon  all  subordinate  tribunals  in  the 
state  and  upon  the  judges  of  the  supreme 
court.  Undoubtedly,  it  was  the  law  of  the 
state,  the  law  of  this  pnrticular  will,  at  the 
time  this  case  was  presented  to  the  circuit 
court  below,  and  must  so  remain  the  law  un- 
til overruled  by  the  supreme  court  of  the  state. 

That  the  construction  of  a  will,  given  by  the 
highest  court  of  the  state,  will  be  accepted  by 
the  Federal  courts,  was  held  bv  this  court  in 
Henderson  v.  Griffin,  30  U.  8.  6  t^et.  151  (8:  79). 

In  Suydam  v.  WiUiamson,  65  U.  8.  24  How. 
427  (16:  742),  the  defendant  in  ejectment 
claimed  title  under  a  purchaser  at  a  sale  of  the 
property  had  under  decree  of  foreclosure  of  a 
mortgage  by  the  court  of  chancery  in  New 
York.  The  plaintiff  claimed  under  a  devise 
in  the  will  of  an  ancestor  in  the  title,by  which 
devise  a  certain  trust  had  been  created.  The 
title  depended  upon  the  validity  of  the  fore- 
closure proceedings  as  against  the  terms  of  the 
trust  created  by  the  will.  The  court  of  ap- 
peals of  New  York  had  decided  in  favor  of  the 
title  under  the  foreclosure  in  Cochran  v.  Van 
Surlay,  20  Wend.  865.  Subsequent  to  this  de- 
cision of  the  state  court  several  suits  involving 
the  same  question  were  brought  to  this  court. 
Williamson  v.  Berry,  49  U.  8.  8  How.  495  (12: 
1170);  Williams  y.  Irish  Presby.  Congregation, 
49  U.  8.  8  How.  565(12:  1200).  and  Williamson 
V.  Ball,  49  U.  8.  8  How.  566  (12 :  1200).  In  each 
of  these  cases  this  court  decided  contrary  to  the 
said  decision,  and  supported  the  title  under  the 
trust  in  the  will  as  against  the  title  claimed 
under  the  foreclosure.  Subsequent  to  the  de- 
cisions of  this  court  in  8  How.  the  court  of  ap- 
peals in  New  York  rendered  a  decision  upon 
the  same  title,  adhering  to  its  previous  decision 
in  Cochran  v.  Van  tiurtay,  holding  that,  as  be- 
tween the  judgments  of  their  own  courts  and 
those  of  the  courts  of  the  United  States,  their 
own  are  binding  where  there  v<  a  conflict  ex- 
cept in  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  when  the  judg- 
ments of  the  Supreme  Court  of  the  United 
Sta'es  are  controlling  authorities.  The  ques- 
tion presented  to  this  court  in  the  case  cited  in 
24  How.  was  whether  they  should  adhere  to 
their  own  opinion  as  expressed  in  the  cases  in 
8  How.  or  acknowledge  the  authority  of  the 
courts  of  New  York  to  decide  the  validity  of 
the  title.  Upon  this  question  this  court  yielded 
to  the  courts  of  the  state,  abandoning  their 
previous  determination. 

Beavreguard  v.  New  Orleans,  69  U.  8.  18 
How.  497  (15:  469k  MiUs  v.  Caldwell,  69  U.  8. 
2  Wall.  48  (17:  758);  Daly  v.  James,  21  U.  8. 
8  Wheat.  495  (5:  670);  Jackson,   8t,  John,  ▼. 
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Chew,  25  U.  8.  12  Wheat.  153  (6:  583);  Lane  v. 
Vick,  44  U.  8.  3  How.  464  (11 :  681). 

In  ihe  case  of  Swiji  v.  Tyson,  41  J.  8.  16 
Pet.  1  (10:  865),  the  meaoiog  of  the  word 
"laws"  of  the  several  states  iD  the  34th  section 
of  the  judiciary  act  was  considered,  and  it  was 
there  held  as  follows:  **In  all  the  various  cases 
which  have  hitherto  come  before  us  for  deci- 
sion,this  court  has  uniformly  supposed  that  the 
true  interpretation  of  the  34th  section  limited 
Us  application  to  state  laws  strictly  local/'  that 
is  to  say,  to  the  positive  statutes  of  the  state  and 
the  construction  thereof  adopted  by  the  local 
tribunals,  and  to  rights  and  titles  to  thinsrs 
having  a  permanent  locality,  such  as  the  riahts 
and  titles  to  real  estate,  and  other  matters  im- 
movable and  mtraterritorial  in  their  nature 
and  character. 

But  in  this  case  we  have  the  decision  of  the 
highest  court  of  Pennsylvania  directly  upon 
the  question  as  to  the  right  and  title  of  the  re- 
spective litigants  herein  to  the  real  estate  situ- 
ated in  the  state  of  Pennsylvania  and  wholly 
subject  to  its  jurisdiction. 

Publication  is  not  necessary  to  the  validity 
of  a  will  in  Pennsylvania.  Unquesiionably, 
under  the  law  of  Pennsylvania,  this  paper 
would  have  been  the  testator's  will  had  wit- 
oesses  never  subscribed  it  and  had  it  never 
been  published  by  the  testator  himself. 

lioMeticr  V.  Simmons,  6  Serg.  &  R.  452;  Oar- 
9on*3  Appeal,  59  Pa.  493;  Frew  v.  dark,  80  Pa. 
170. 

In  our  case  there  is  no  ambiguity  about  per- 
sons or  property  intended.  There  is  no  am- 
biguity arising  whatever  in  circumstances  ex- 
trinsic to  the  will. 

KinQ  V.  Aekerman,  67  U.  8.  2  Black,  408 
(17:  292). 

The  Supreme  Court  at  the  argument  of  the 
case,  suspended  its  rules,  and  specially  allowed 
the  appellant  twice  the  length  of  time  permit 
ted  for  oral  argument  by  those  rules.  If  the 
appellant  failed,  as  he  now  alleges,  toartrue  the 
point  in  his  case  it  was  surely  not  the  fault  of 
the  court. 

Cro63  V.  Allen,  141  U.  8.  538  (35:  849). 

It  is  a  settled  rule  of  property  in  Pennsylva- 
nia construing  wills  that  the  happening  of  the 
event  on  a  limiiation  over  as  in  Mr.  Stevenson's 
will  is  restricted  to  the  lifetime  of  the  testator. 
Admittedly  the  event  on  which  John  Barber's 
heirs  would  take  did  not  happen  in  Mr.  Stev- 
enson's lifetime. 

The  decision  of  the  supreme  court  of  the 
state,  confirming  the  title  of  the  defendant  un- 
der this  will,  was  made  in  applicatibn  of  the 
Pennsylvania  rule  of  property,  which  in  Stev- 
enson V.  Fox,  125  Pa.  56S,  was  stated  and  ap- 
proved by  the  supreme  court  of  the  state  in 
the  following  language:  "In  a  devise  to  A  in 
fee,  followed  by  a  proviso  that  if  A  should  die 
without  leaving  issue  surviving  him  then  to  B. 
the  testator  meant  the  death  of  A  within  the 
period  of  the  testator's  own  life,  with  the  result 
that  A,  surviving  the  testator,  takes  a  fee  with- 
out any  other  condition  or  limitation,  and  that 
B  takes  nothing." 

The  rule  was  announced  in  the  jurispru- 
dence of  Pennsvlvania  in  the  case  of  Caldwell 
▼.  Skilton,  13  Pa.  152. 

So  we  have  a  clear  ruling  that  the  clause  of 
the  will:  "Or  if  said  child  shall  die  without 
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issue  born  alive,"  must  be  held  to  mean,  dying 
without  issue  born  alive  during  the  lifetinie  of 
the  testator. 

The  rule  as  thus  announced  for  the  construc- 
tion of  such  provisions  remains  to  this  day  the 
law  of  Pennsylvania,  and  is  thoroughly  im- 
bedded in  our  jurisprudence  as  a  rule  of  prop- 
erty upon  which  hundreds  of  titles  depend. 
Applying  this  rule  to  our  will,  undoubtedly, 
the  testator,  when  he  uses  the  words:  *'In  the 
event  of  Amanda  dying  .  .  .  without  off- 
spring by  her  husband,"  intended  such  death 
as  happening  before  his  own;  the  gift  is  imme- 
diate; there  is  no  precedent  particular  interest 
created.  The  gift  over  is  made  to  depend  upon 
an  actual  contingency  and  there  is  nothing  in 
the  will  to  show  the  contingency  of  dying 
without  offspring  by  her  husband  was  meant 
to  operate  without  limit  during  the  life  of  the 
tirsi  taker,  and  such  being  the  case,  in  the  lan- 
guage of  the  court,  it  is.  as  in  the  other  io- 
stance(death  uncoupled  with  any  circumstancei 
making  it  really  contingent),  restricted  to  death 
of  testator. 

This  rule  has  been  followed  ever  since,  both 
as  to  devise  of  real  estate  and  bequests  of  per- 
sonal property,  there  being  no  distinction  is 
Pennsylvania  between  realty  and  personalty  in 
this  respect. 

Re  Middle's  Estate,  28  Pa,  59;  Schoonmaker 
V.  Storkton,  37  Pa.  461;  ShuU  v.  Rambo,  57  Pt. 
149;  barker's  Appeal,  60  Pa.  141;  Fahrney  y, 
HoUifiqer,  65  Pa,  388;  Miekley's  Appeal,  92  Pt. 
r)14;  Filnroter^M  Appeal.  94  P.  141;  8'etensofi 
V.  Fox,  125  Pa.  668;  McGormaek  v.  McFUigott, 
111  Pa.  330;  King  v.  Frick,  135  Pa.  575;  Mor- 
rison  V.  Truhy,  145  Pa.  540;  Coles  v.  Ayres, 
156  Pa.  197. 

These  decisions  unite  in  defining  the  settled 
rule  of  property  in  Pennsylvania  to  be  that, 
where  the  devise  and  the  limitation  over  are, 
as  in  Mr.  Stevenson's  will,  the  happening  of  the 
condition  is  restricted  to  the  lifetime  of  the 
testator  and  John  Barber's  heirs  took  no  title 
because  the  condition  stibject  to  which  Amanda 
took  did  not  happen  in  testator's  lifetime. 

For  the  Federal  courts  to  reverse  that  rule, 
and  adopt  another  rule  of  property  for  Penn- 
sylvania, would  be  to  depart  from  their  settled 
policy  of  following  the  rules  of  properly  in 
each  state,  and  would  establish  two  rules  for 
the  same  title— one  good  only  in  the  state  court, 
and  one  good  only  in  the  Federal  courts  The 
title  would,  in  the  end,  depend  on  where  the 
citizen  lived  who  held  it. 

This  quesiion  was  directly  considered  by  the 
supreme  court  of  Pennsylvania  in  the  case  of 
MiekUys  Appeal,  92  Pa.  514. 

Chief  Justice  Sharswoorl. delivering  tbeopio- 
ion  of  the  court,  after  referring  to  the  argu- 
ment of  appellant's  counsel,  said: 

*'He  is  sustained  by  some  £nglish  cases 
which  are  not  of  authority  with  us.  ...  It  it 
very  clearly  settled,  both  in  England  and  in  this 
state,  that  if  a  bequest  be  made  to  a  person  abso- 
lute in  the  first  instance,  and  it  is  provideii  thai 
in  the  event  of  death,  or  death  without  issue, 
another  legatee  or  legatees  shall  be  substituted 
to  the  share  of  legacy  thus  given,  it  shall  be 
construed  to  mean  death  or  death  without  issue 
before  the  testator." 

If  the  question  as  to  the  nature  and  extent 
of  the  title  which  Amanda  Stephens  took  under 
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Ibe  will  of  Mr.  SteveDSon  is  open  io  the  Fed- 
eral courts  for  original  invesiigaticn.  then  we 
assert  that  she  took  a  fee  simple  absolute. 

If  the  devise  be  construed  a  fee  tail,  it  was 
barred  and  became  a  fee  simple. 

If  the  devise  be  construed  a  fee  with  limita- 
tion over,  tbe  fee  because  absolute,  because 
(a)  the  event  upon  which  the  limitation  must 
happen  was  under  the  rule  of  property  in 
Pennsylvania  restricted^in  time  to  the  lifetime 
<»f  the  testator,  and  admittedly  it  did  not  so 
happen,  (b)  The  conditions,  upon  the  non- 
performance of  which  tbe  estate  was  to  go  over, 
were  performed  by  Amanda.  She  did  not  die 
unmarried— she  married  and  had  offspring  by 
lier  husband — and  therefore  the  estate  did  not 
£0  to  John  Barber's  heirs. 

The  estate  is  a  fee  tail. 

The  word  "otTspring,"  in  its  proper  and 
natural  sense,  extends  to  any  degree  of  lineal 
descendants, and  has  the  same  meaning  as  issue. 

17  Am.  &  En?.  Enc.  Law,  178;  Young  v. 
Datten,  2  Drew.  <&  8. 167;  Thompson  v.  Reasley, 
8  Drew.  Ch.  7;  Allen  v.  Markcl,  36  Pa.  117; 
Denn,  Webb,  v.  Puckey,  5  T.  R.306;  Vavghan  v. 
IHekes,  20  Pa.  509. 

So  in  our  case,  as  Amanda  could  not  have 
lawful  issue  without  marriage,  we  may  disen- 
cumber the  sentence  of  the  marriage  condition 
as  was  done  in  Vaughan  v.  Dickes,  and  fol- 
lowing cases;  and  so  disencumbering  it  the 
sentence  would  read:  **In  event  of  Amanda 
dying  without  lawful  issue,  then  these  lots  are 
to  be  sold,  etc." 

So  reading  the  will  we  have  the  ordinary 
case  of  a  limitation  over  after  an  indefinite 
failure  of  issue,  void  as  an  executory,  devise; 
good  as  a  vested  remainder,  subject  to  be 
barred  by  fine,  or  common  recovery,  and  now, 
under  our  statutes,  by  deed  executed  and 
acknowledged  in  accordance  therewith,  which 
the  verdict  in  this  case  has  found  to  have  been 
done.  This  has  been  the  unmolested  construc- 
tion of  such  clauses  in  Pennsylvania,  certainly 
€ver  since  the  case  of  Eichelberger  v.  Barnitz,  9 
vVatU,  447. 

In  Eichelberger  v.  Barnitz  tbe  devise  was  as 
follows:  **And  further  my  will  is,  because 
my  son  Henry  has  not  yet  married,  that  if  he 
should  die  without  leaving  any  living  issue, 
that  then  his  full  share  fall  or  go  in  equal 
shares  to  my  other  three  children,  Adam, 
Anna  Mary,  and  Susanna." 

The  question  then  before  the  court  was  as  to 
the  estate  which  (he  son  Henry  took  under  this 
devise.  The  court,  in  the  consideration  of  this 
question,  then  declared  the  law  as  to  the  proper 
•construction  of  such  clauses,  which  has  re- 
mained the  rule  of  property  in  Pennsylvania 
ever  since. 

Hackney  v.  Tracy,  187  Pa.  53;  Taylor  v. 
Taylor,  63  Pa.  483,  3  Am.  Rep.  565. 

The  second  matter  found  by  the  plaintiff's 
counsel  to  rebut  the  established  meaning 
which  the  law  has  placed  upon  such  clauses  is 
the  direction  to  divide  the  proceeds  on  such  sale 
among  living  persons. 

Here  again  the  language  of  the  will  is  un- 
fortunate for  their  contention.  The  direction 
is:  "Then  these  lots  are  to  be  sold  and  the 
proceeds  to  be  divided  equally  amongst  the 
heirs  of  John  Barber." 

At  the  time  the  will  took  effect  John  Barber 
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was  living  and  had  certain  children  living. 
The  testator,  however,  in  the  clause  does  not 
direct  tbe  division  among  the  children  of  John 
Barber,  but  amongst  his  heirs,  and  as  there  can 
be  no  heir  of  a  living  person  the  legal  meaning 
of  the  phrase  certainly  contemplated  a  division 
only  after  John  Barber's  death,  and  then 
among  his  heirs  whomsoever  they  might  be. 
That  he  used  the  word  "heirs"  in  its  proper 
meaning  is  manifest  from  the  next  succeeding 
clause  of  the  will,  wherein  he  devised  an  estate 
in  fee  to  John  Barber  as  follows:  "I  give  and 
bequeath  to  John  Barber,  of  Columbia,  and 
his  heirs,  the  lots/'  etc. 

Clearly  in  this  clause  he  did  not  mean  "chil- 
dren" by  the  word  "heirs,"  but  intended  to 
give,  as  he  did  give,  by  appropriate  language, 
an  estate  in  fee  simple.  The  word  "heirs"  in 
the  one  clause  has  precisely  the  same  meaning 
as  in  the  other.  There  is  no  direction,  there- 
fore, in  our  will  to  divide  the  proceeds  among 
living  persons,  but  the  direction  is  to  divide 
them  among  ''heirs"  of  a  living  person,  thereby 
clearly  manifesting  that  he  only  contemplated 
such  division  as  a  remote  possibility,  or,  at 
least,  after  the  death  of  John  Barber,  and  not 
during  his  lifetime. 

In  Taylor  v.  Taylor,  63  Pa.  483.  3  Am.  Rep. 
565,  the  determining  point  found  was  that  the 
testator  had  used  the  word  "issue"  as  synony- 
mous with  "children,"  and  therefore,  it  was  in 
in  that  case  a  word  of  purchase  and  not  of  limi- 
tation. 

The  meaning  of  the  word  "issue"  having 
thus  been  found  to  be  children,  of  course,  it 
was  fatal  to  an  estate  tail  by  implication;  tbe 
case  then  fell  within  the  well  established  rule 
aptly  illustrated  by  Hill  v.  Hill,  74  Pa.  173, 15 
Am.  Hep.  545. 

A  limitation  over  to  persons  named  and  in 
being  at  time  of  testator's  death  or  of  the  mak- 
ing of  the  will  is  a  common  feature  in  many 
of  the  cases  where  the  estate  created  has  been 
adjudged  a  fee  tail  in  the  first  taker. 

In  Plichelbcrqer  v.  Barnitz,  9  Watts,  447,  the 
leading  case  m  Pennsylvania,  the  limitation 
over  was  to  other  children  of  the  testator  by 
name,  all  living  at  tbe  death  of  the  devisor. 

In  Hackney  v.  Tracy,  137  Pa.  53,  the  limita- 
tion over  was  to  a  named  sister  of  the  testator 
living  at  the  time  of  his  death;  and  it  was  ex- 
pressly said  by  the  court  that  this  circumstance 
was  not  suillcient  to  show  that  the  testator  in- 
tended a  definite  failure  of  issue. 

Lapsley  v.  Lapsley,  9  Pa.  130;  Allen  v.  Hen- 
derson, 49  Pa.  333;  Coc/iran  v.  Cochran,  127 
Pa.  486. 

The  absolute  answer  to  these  first  two  sug- 
gestions of  tbe  plaintiffs  in  error  is  found  in 
the  decision  in  Criley  v.  Chamberlain,  80  Pa. 
161;   Wynn  v.  Story,  38  Pa.  166. 

The  third  matter  found  by  the  plaintiffs  by 
which  to  rebut  tbe  definition  of  the  law,  is  in 
combining  the  contingency  of  death,  unmar- 
ried, with  death  without  offspring,  if  married. 

The  cases  in  Pennsylvania,  however,  have 
settled  this  contention  aeainst  the  plaintiffs, 

Vaughan  v.  Dickei,  20  Pa.  509;  MaUack  v. 
Roberts,  54  Pa.  146. 

Tbe  fourth  cause  for  finding  that  the  testator 
has  used  language  to  rebut  the  definition  of 
the  law  is  supposed  to  lie  in  the  use  by  the  tes- 
tator of  the  expression  "in  the  event  of/'  and 
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tbe  word  "then:"  and  it  i8  supposed  that  these 
expressions  mark  tbe  death  of  Amanda  as  tbe 
time  at  which  tbe  failure  of  issue  shall  be 
fixed. 

The  expression.  **in  the  event  of  Amanda 
dying  unmarried,  or  if  married,  dyinc  without 
offspring,"  etc.,  certainly  means,  and  can  only 
mean,  that  if  Amanda  should  die  unmarried, 
or  if  married. should  die  without  issue,or,  upon 
Amanda  dyine:  unmarried,  or  if  married,  dy- 
inr  without  issue,  etc. 

The  words  "in  the  event  of"  were  clearly 
used  to  express  the  contingency  referred  to. 
There  can  be  no  doubl  or  ambiguity  as  to  tbe 
meaning  of  this  expression.  Nor  can  the  use 
of  the  word  "then"  have  the  effect  contended 
for  and  it  has  never  been  given  such  effect  in 
any  of  the  cases  cited. 

Robin8on*9  Estate,  149  Pa.  418. 

In  all  such  cases  "then"  is  not  considered 
an  adverb  of  lime,  but  a  mere  particle  of  ref- 
erence connecting  the  result  to  follow  upon  the 
happening  of  tbe  continpency  previou«»ly  ex- 
pressed, and  is  tbe  equivalent  of  "io'that 
event,"  or  "if  that  bsppens." 

11  Am.  &  Ensr.  Enc.  Law,  fl08;  Laicrence  v. 
Latorenre,  105  Pa.  835;  Reinoehl  ▼.  Shirk,  119 
Pa.  108. 

The  rule  in  Eiehelbcrger  v.  Barnitz  has  been 
applied  in  a  multitude  of  cases  in  Pennsyl- 
vania in  the  construction  of  devises  similar  to 
the  one  now  before  us. 

Ho  fa  Estate,  147  Pa.  636;  i?<zy  v.  Alexander, 
146  Pa.  242;  Hackney  v.  Tracy,  137  Pa.  53; 
Cochran  v.  Cochran.  127  Pa.  486;  Bassett  v. 
Hawk,  118  Pa  94:  Carroll  v.  Bvrns.  108  Pa. 
886:  Stone  v.  McMullen,  10  W.N.  C.  541:  Law- 
rence y,  Lawrence,  105  Pa.  835;  Ogden*s  Ap- 
peal, 70  Pa.  501 ;  Oast  v  Baer,  62  Pa.  85;  Mat- 
lack  V.  Roberts,  54  Pa.  148;  Crilejt  v.  Chnwber- 
Inin,  80  Pa.  161;  Vaughnn  v.  Dickes,  20  Pa. 
609:  Ljapsley  v.  Lapsley,  9  Pa.  180. 

Many  more  cases  might  be  added  to  thos6 
cited,  but  reference  to  these  will  be  sufficient 
to  illustrate  the  application  of  tbe  rule  of 
Eichclherger  v.  Barnitz,  9  Watts,  447,  in  the 
construction  of  clauses,  in  many  of  them,  of 
the  identical  force  and  effect  of  the  clause  in 
controversy  here.  By  the  rule  of  property  es- 
tablished by  these  decisions,  we  contend  there 
can  be  no  doubt  that  if  Amanda  Stephens  did 
sot  take  a  fee  absolute,  she  at  least  took  a  fee 
tail,  under  the  will  of  James  Stevenson  which 
has  been  properlv  barred  under  the  statutes. 

Under  the  will  Amanda  took  on  testator's 
death  an  absolute  estate  in  fee  simple. 

The  supreme  court  of  Pennsyl  vaniarin  a  well- 
reasoned  opinion,  held  that  Amanda  took  an 
absolute  estate;  that  this  absolute  estate  was 
not  limited,  but  a  clause  subMitutionary  in 
character  was  inserted,  which,  in  the  event  of 
"Amanda  dyinc  unmarried,  or  if  married,  dy- 
ing without  offspring  by  her  husband,  then 
those  lots  are  to  be  sold  and  the  proceeds  to  be 
divided  equally  among  the  heirs  of  John  Baf- 
ber." 

That  the  dying  without  issue  (which  is  what 
tbe  clause  means)  tbe  testator  intended  should 
take  place  in  bis  lifetime,  and  as  it  did  not  the 
estate  became  absolute  in  Amanda  on  testator's 
death. 

That  tbia  will  admits  of  this  construction 
that  opinion  provea.  It  is  so  well  written  and 
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reasoned  that  no  words  of  ours  will  add  to  if^ 
and  even  if  this  court  should  hold  that  it  is  not 
conclusive  it  is  at  least  entitled  to  peculiar 
weight. 

Buclier  v.  Ctushire  R  Co.  126  U.  8.  684  (81: 
799). 

As  was  said  in  Burgess  v.  Seligman,  107  U. 
S.  34  (27:  865),  "for  the  sake  of  harmony,  nod 
to  avoid  confusion,  the  Federal  courts  will  Ivan 
towards  an  agreement  of  views  with  the  state 
courts,  if  the  question  seems  to  them  balanced 
with  doubt." 

Jackson,  St.  John,  v.  Chew,  25  U.  S.  10 
Wheat.  154  (6:  584). 

The  plaintiffs  contend  that  John  Barber's 
heirs  have  an  estate  in  fee  simple  in  the  land  in 
controversy,  and  that  you  should  so  answer  the 
question  certified  as  to  lead  to  that  result. 

Right  in  their  pathway  they  have  the  deci- 
sion of  three  courts  against  them: 

The  common  pleas  court  of  AUegheDy 
county,  where  the  lands  are  situated. 

The  supreme  court  of  Pennsylvania. 

The  circuit  court  of  the  United  States  for 
the  western  district  of  Pennsylvania,  both 
judges  sitting. 

The  general  intent  of  the  testator  is  to  be 
gathered  from  his  entire  will,  and  when  tbi» 
general  intent  is  determined  it  influences  tbe 
construction  of  particular  phrases  and  words. 

The  argument  that  by  the  word  "offspring* 
tbe  testator  meant  children  is  not  supported  by 
one  single  case  in  Pennsylvania.  All  tbe  case* 
are  against  it. 

It  is  asserted  that  courts  "anxiously  seize" 
upon  every  circumstance  to  make  the  failure 
of  issue  definite.  This  is  not  so  in  Pennsyl- 
vania. 

Criley  V,  Chamberlain,  80  Pa.  164. 

Mr.  Justice  Gray  delivered  the  opinion  of 
tbe  court: 

The  real  question  between  the  parties,  upon 
which  the  decision  of  this  case  must  turn,  ie 
what  estate  Amanda  Stephens  took  under  the 
will  of  James  S.  Stevenson,  by  which  he  de- 
vised to  her  certain  lots  of  land  in  Pittsburg, 
and  further  provided  as  follows:  **In  the  event 
of  Amanda  dying  unmarried,  or,  if  married, 
dying  without  offspring  by  her  husband,  tbeD 
*these  lots  are  to  be  sold,  and  the  proceeds  [OS 
to  be  divided  equally  among  tbe  heirs  of  Joba 
Barber. " 

The  testator  duly  published  his  will  on  Oc- 
tober 16, 1881,  and  died  on  tbe  same  day.  bein/ir 
fifty  years  old.  At  that  date,  John  Barber  was 
alive  and  married,  and  had  children,  .some  of 
whom  are  plaintiffs  in  this  action  of  ejectment. 
Amanda  Stephens,  then  a  child  of  five  yeare 
of  age,  and  so  described  in  tbe  will,  survived 
the  testator,  and  afterwards  married.  She 
and  her  husband  executed  a  deed  of  the  laod^ 
intended  and  sufficient  to  bar  an  estate  tail 
therein:  and  afterwards  conveyed  the  land  ia 
fee  simple  to  the  defendants  and  others. 

The  iestator  died,  and  his  will  took  effect^ 
before  the  passage  of  the  statute  of  Peunsyl- 
vania  of  April  8,  lo88,  chap.  128.  g  9,  provid- 
ing that  *'all  devises  of  real  estate  shall  pt» 
the  whole  estate  of  the  testator  in  the  premisee 
devised,  alljbough  there  be  no  wonls  of  inheri- 
tance or  of  perpetuity,  unless  it  appear  by  a 
devise  over,  or  by  words  of  limitation  or  other- 

166  U.S. 


1808u 


Babbkb  y.  P1TT8BOB6,  Ft.  W.  A  C  R.  Ca 


OS-IOI 


wise  in  the  will,  that  the  teetator  intended  to 
demise  a  less  estate;"  and  long  before  tbe  stat- 
ute of  April  27, 1855,  cbap.  3»7,  ^  1.  providing 
that  ••  whenever  hereafter,  by  any  gift,  convey- 
ance, or  devise,  an  estate  in  fee  tail  would  be 
created  according  to  tbe  existing  laws  of  this 
state,  it  shall  be  taken  and  construed  to  be  an 
estate  in  fee  simple,  and  as  such  shall  be  in- 
heritable and  freely  alienable."  Pa.  Laws 
1882-83,  p.  249;  Pa.  Laws  1855,  p.  868;  Pur 
don's  Dig.  I2th  ed.  p.  2103,  §  11;  Purdon's 
Dig.  12th  ed.  p.  810,  §  8. 

A  former  action  of  ejectment  was  brought 
by  the  administrator  with  the  will  annexed  of 
the  testator  against  these  defendants  in  the 
court  of  common  pleas  of  Allegheny  county, 
in  the  state  of  Pennsylvania,  which  directed  a 
verdict  and  rendered  judgment  for  the  de- 
fendants, on  the  ground  that  Amanda  Stephens 
took  an  estate  tail,  which  bad  been  dolv 
barred,  and  the  title  conveyed  to  the  defend- 
ants. 

Upon  a  writ  of  error  that  judgment  was  af 
firmed  in  the  supreme  court  of  Pennsylvania. 
on  the  ground  that  tbe  devise  over  to  tbe  heirs 
of  John  Barber  was  an  alternative  and  substi- 
tutionary devise,  dependent  upon  the  contin- 
eency  of  Amanda's  dying  without  offspring  in 
90]  the  lifetime  of  the  *testator,  and  this  con- 
tingency not  having  happened,  tbat  she  took 
an  absolute  estate  in  fee  simple.     165  Pa.  645. 

This  second  action  of  ejectment  was  after- 
wards brought  in  the  circuit  court  of  the 
United  States,  which  directed  a  verdict  and 
rendered  judgment  for  tbe  defendants,  on  the 
ground  tbat  Amanda,  if  she  did  not  take  a  fee, 
took  at  least  an  estate  tail.     69  Fed.  Rep.  501. 

To  reverse  this  judgment,  tbe  plaintiff  sued 
out  a  writ  of  error  from  the  circuit  court  of 
appeals,  which  has  certified  to  this  court  these 
two  questions: 

"First.  Is  tbe  decision  of  the  supreme  court 
of  Pennsylvania,  before  referred  to,  conclu- 
sive?   If  not,  then, 

•  'Second.  What  estate  did  Amanda  Stephens 
take  under  the  devise?" 

The  first  question,  in  ibe  terms  in  which  it 
is  expressed,  and  taken  by  itself,  is  somewhat 
diflScult  to  answer. 

The  decision  of  the  supreme  court  of  Penn- 
sylvania, in  the  former  action  of  ejectment,  is 
certainly  not  conclusive  as  an  adjudication  of 
the  rights  of  tbe  parties,  inasmuch  as  a  single 
verdict  and  judgment  in  ejectment,  not  being 
conclusive  under  tbe  laws  and  in  the  courts  of 
the  state,  is  not  conclusive  in  the  courts  of  tbe 
United  States,  and  is  no  bar  to  the  second  ac- 
tion of  ejectment.  Egvator  Min,  d  Smelt.  Co, 
V.  BaU,  106  U.  8.  86  [27:  114];  BriUon  v. 
TTiornUm,  112  U.  S.  526  [28:  816];  Gibson  v. 
Lf^p,  115  U.  8.  439  [29:  440J;  8maU  Y.  Mit- 
eheU,  143  U.  8.  99  [86:  90]. 

The  question  wbetlier  tbe  opinion  of  the 
supreme  court  of  the  state  in  the  former  action 
is  conclusive  evidence  of  tbe  law  of  Pennsyl 
vania  in  a  court  of  the  United  States,  depends 
upon  the  further  question  whether  tbe  opinion 
is  declaratory  of  the  settled  law  of  Pennsylva- 
nia as  to  the  effect  of  such  devises,  or  is  a  de- 
cision upon  the  construction  of  this  particular 
devise. 

When  the  construction  of  certain  words  in 
deeds  or  wills  of  real  estate  has  become  a  set- 
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tied  rule  of  property  in  a  state,  that  con- 
struction is  to  be  followed  by  tbe  courts  of  the 
United  States  in  determining  tbe  title  to  land 
within  the  state,  whether  between  tbe  same  or 
between  other  parties.  Jackson,  St.  John,  v. 
C/tew,  25  U.  S.  12  Wheat.  153, 167[6:  583,  5881; 
Henderson  V.  Griffln,  30  U.  S.  5Pet.  ♦151[100 
[8:  79];  Snydnm  v.  Williamson,  65  U.  S.  24 
How.  427  [16:  742];  Burgess  v.  Seligman,  107 
U.  S.  20,  33  [27:  359,  365]. 

But  a  single  decision  of  the  highest  courts 
of  a  state  upon  the  construction  of  tbe  words 
of  a  particular  devise  is  not  conclusive  evi- 
dence of  tbe  law  of  the  state,  in  a  case  in  it 
court  of  the  United  States,  involving  tbe  con- 
struction of  the  same  or  like  words,  between 
other  parties,  or  even  between  tbe  same  parties 
or  tbeir  privies,  unless  presented  under  such 
circumstances  as  to  be  an  adjudication  of  tbeir 
richts.  Lane  v.  Vick,  44  U.  8.  3  How.  464 
[11:  681];  Vick  v.  Vielshu»(j,  1  How.  (Mich  ) 
379;  Hmtier  v.  Brown,  57  U.  S.  16  How.  354 
[14:  970];  Brown  v.  Lawrence,  8  Cush.  890; 
Uibson  V.  Lyon,  115  U.  S.  439,  446  [29:  440, 
442]. 

It  becomes  important,  therefore,  tbat  tbe 
opinion  of  the  supreme  court  of  Pennsylva- 
nia in  the  former  action  of  ejectment  should  be 
carefully  examined  and  compared  with  tbe 
previous  judgments  of  that  court. 

In  tbat  opinion,  delivered  by  Chief  Justice 
Sterrett,  the  principal  grounds  of  the  decision 
were  stated  as  follows: 

"Although  the  devise  to  Amanda  Stephens 
was  made  before  the  act  of  1833,  and  without 
words  of  inheritance,  yet,  when  read  in  con- 
nection with  the  introductory  clause  of  James 
S.  Stevenson's  will,  there  is  a  plain  intent,  man- 
ifested in  the  first  instance,  to  give  her  an  ab- 
solute estate.  In  McGiillovgh  v.  Gilmore,  11 
Pa.  370,  where  substantially  the  same  expres- 
sion was  used,  this  court  said:  'These  words, 
and  the  like  of  them,  are  generally  curried 
down  into  the  corpus  of  tbe  will,  to  show  tbat 
the  testator  meant  to  dispose  of  his  whole  in- 
terest in  a  particular  devise,  unless  words  are 
used  which  plainly  indicate  an  intent  to  limit 
it.'  Numerous  cases  to  the  same  effect  are 
cited  in  Schrirer  v.  Meyer,  19  Pa.  87  [57  Am. 
Dec.  684].  The  first  taker  is  always  the  favor- 
ite object  of  testator's  bounty,  and  as  such 
entitled  to  the  benefit  of  every  implication. 
There  arc  no  words  used  in  tbe  2d  paragraph 
of  the  will,  containing  the  devise  to  Amanda, 
which  indicate  any  intent  to  limit  her  estate. 
Had  the  will  stopped  there,  the  devise  would 
unquestionably  have  been  absolute.  The  fol- 
lowing paragraph  was  not  intended  to  operate 
by  way  of  limitation,  *but  was  manifest- [101 
ly  substitutionary  in  its  character.  The  thought 
would  very  naturally  occur  to  testator  to  make 
an  alternative  devise  for  tbe  contingency  of 
Amanda's  dying  without  Isrue  {Biddies  Estate, 
28  Pa.  59),  and  this  was  in  effect  what  was 
done.  'In  the  event,'  said  testator,  'of  Amanda 
dying  unmarried,  or,  if  married,  dying  with- 
out offspring  by  her  husband,  then  these  lots 
are  to  be  sold,  and  the  proceeds  to  be  divided 
equally  among  the  heirs  of  John  Barber.' 
The  word  'offspring'  here  used  is  but  a  syno- 
nym for  'issue;'  and  'issue'  cannot  be  lawful 
without  marriage.  The  devise  is,  then,  in  the 
first  instance,  to  Amanda;  and,  in  the  event 
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of  her  dying  without  issue,  over  to  alterDate 
beneficiaries.  Dying  without  issue  was  thus 
made  the  contingency  upon  which  the  substi- 
tuted beneficiapies  could  take.  Coles  y.  Ayres, 
15tJ  Pa.  197.  But  death  when?  Where,  as 
here,  there  is  nothing  to  indicate  an  adverse 
intent,  additional  limitations  dependent  on  no 
other  contingency  than  is  implied  from  the 
language  *if  any  of  them  die,'  or  'in  case  of 
death,'  or  the  like,  cannot  be  referred  to  in 
the  event  whenever  it  may  happen — for  that 
would  be  to  give  a  forced  construction  to  the 
words — but  must  be  construed  as  referring  to 
death  in  association  with  some  additional  cir- 
cumstance which  makes  it  actually  contingent. 
That  circumstance  is  Faid  to  be  naturally  in 
regard  to  the  time  of  happening,  and  that 
time  where,  as  here,  the  gift  is  immediate,  is 
necessarily  the  death  of  the  testator,  there  be- 
ing no  other  period  to  which  the  death  can  re- 
fer. Caldtoell  v.  Skilton,  13  Pa.  162."  165  Pa. 
649.  650. 

The  first  statement,  that  by  the  devise  in  th^ 
2d  paragraph  of  the  will,  read  in  connection 
with  the  introductory  clause,  there  was  a  plain 
Intent  manifested,  in  the  first  instance,  to  give 
Amanda  an  absolute  estate,  was  in  accord  with 
Ihe  settled  law  of  Pennsylvania  in  Schriver  v. 
Meyer  (1852)  19  Pa.  87,  90,  91  [57  Am.  Dec. 
634],  and  cases  there  cited.  And  the  state- 
ment that  the  word  "offspring,"  in  the  next 
paragraph,  was  used  as  a  synonym  for  "issue," 
was  in  accord  with  a  judgment  of  that  court 
delivered  in  1859  by  Mr.  Justice  Strong  (after- 
wards of  this  court),  as  well  as  with  the  English 
102J*decisions.  Allen  v.  MarkU,  36  Pa.  117; 
Thompson  v.  Beasley,  3  Drew.  7;  Young  ▼.  Da- 
ffies, 2  Drew.  &  S.  167. 

Whether  the  conclusion,  that  the  devise  over 
to  John  Barber's  heirs  was  substitutionary,  and 
could  take  effect  only  at  the  time  of  the  testa- 
tor's death,  and  not  afterwards,  was  in  accord 
with  the  law  of  Pennsylvania  as  declared  in 
previous  decisions,  is  a  question  requiring 
more  consideration. 

Chief  Justice  Sterrett's  propositions  as  to  the 
meaning  of  the  words  "in  case  of  death;"  or 
the  like,  are  taken  almost  verbatim,  from  the 
opinion  of  Mr.  Justice  Bell,  in  Caldwell  v. 
Skilton  (1850)  18  Pa.  152,  to  which  he  refers. 
In  that  case  the  testator  devised  real  estate  to 
his  wife  during  her  life  or  widowhood,  and  at 
her  decease  or  marriage,  to  his  children  in 
equal  shares  in  fee.  and  in  case  of  the  death  of 
any  child,  his  share  to  go  to  his  issue,  or  if  he 
should  "die  without  issue  born  alive,"  to  the 
testator's  surviving  children:  the  decision  was 
that  the  devise  over  to  the  children,  upon  the 
death  or  marriage  of  the  widow,  must  take  ef- 
fect upon  her  death,  or  upon  the  testator's 
death  if  he  survived  her,  and,  therefore,  the 
devise  over  of  the  share  of  each  child  must 
take  effect  at  the  same  time;  and  in  the  opin- 
ion, immediately  after  the  propositions  above 
referred  to,  Mr.  Justice  Bell  added:  "But  as  a 
testator  is  not  supposed  to  anticipate  himself 
surviving  the  object  of  his  bounty,  this  con- 
Btruction  is  only  made  from  necessity,  and 
gives  way  where  the  contingency  of  the  death 
•of  the  6rst  beneficiaries  may  be  referred  to 
«ome  other  time."     18  Pa.  156. 

There  is  indeed  a  line  of  cases  in  that  court, 
in  which  a  devise  over,  after  a  devise  in  fee» 
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has  been  held  to  be  substitutionary,  when  ex- 
pressed by  such  words  as  if  the  first  taker  die 
"  without  children;"  {BiddU^s  Estate  (1857)  28 
Pa.  59;  MeCormick  v.  MeElligoUilSSd)  127  Pa. 
280,  or  "without  leaving  issue  living  at  the 
time  of  his  death),"  Mickley's  Appeal  (1880)  93 
Pa.  514;  Stevenson  v.  Fox  (1889)  125  Pa.  568; 
King  v.  Frick  (1890)  185  Pa.  575;  MorrUon  v. 
Truby  (1891)  145  Pa.  540.  or  "intestate  and 
without  issue."  Karker's  Appeal  (1869)  60  Pa. 
141;  CoUs  V.  Ayres  (1893)  156  Pa.  197.  In 
none  of  *these  cases,  however,  was  the  [103 
devise  so  expressed  that  it  could  be  construed 
as  creating  an  estate  tail. 

Two  other  cases  were  cited  at  the  bar,  as 
favoring  the  substitutionary  rule,  in  one  of 
which  "die  unmarried  or  without  issue** 
(ScJioonmaker  v.  Stockton  (1860)  87  Pa.  461). 
and  in  the  other  "die  without  heirs"  {Shtitt  y. 
Rambo  (1868)  57  Pa.  149).  were  held  to  mean 
"die  in  the  lifetime  of  the  testator."  But  in 
each  of  them,  not  only  the  first  devise  was  to 
a  child  of  the  testator  in  fee,  and  the  limita- 
tion over  was  to  the  testator's  other  children^ 
but  the  whole  scope  of  the  will  was  thought  to 
show  that  he  could  not  have  m(  ant  an  indefi- 
nite failure  of  issue.  And  in  the  second  case, 
Chief  Justice  Thompson  said:  "But  giving 
the  words  of  the  24th  clause  all  that  could  pos- 
sibly be  claimed  for  them,  to  wit,  an  implica- 
tion of  a  limitation  to  issue  by  the  words 
*  die  without  heirs,'  equivalent  to  'dying  with- 
out issue',  as  in  EieJtelberger  v.  Barnitz,  9 Watts, 
447.  and  kindred  cases,  the  devise  to  Emma 
Rambo,  the  plaintiff  below,  would  be  a  fee 
tail,  which  by  the  act  of  April  27, 1855,  would 
be  turned  into  a  fee  simple,  the  will  bearing 
date  May  27.  1857.  That  the  word  *  heirs^ 
meant '  issue'  must  be  inferred,  in  the  pres- 
ence of  the  fact  that  her  brothers  and  sisters 
were  living  and  would  be  her  heirs.  It  must 
therefore  have  been  *  issue '  that  was  meant 
bv  the  words.  In  either  view  of  the  case,  the 
plaintiff  below  was  vested  with  the  fee  simple 
of  the  property  in  question."    57  Pa.  151. 

Where  a  testjitor  specificallv  devised  lands 
to  his  daughters  in  fee,  anci  provided  that 
should  she  "  die  in  her  minority,  and  without 
lawful  issue  then  living,  the  lands  hereby  de* 
vised  shall  revert  to  and  become  part  of  the 
residue  of  my  estate,"  the  substitutionary  rule 
was  not  applied,  either  by  the  supreme  court 
of  Pennsylvania,  or  by  this  court;  but  both 
courts  held  that  the  daughter,  having  sur- 
vived the  testator,  took  an  estate  in  fee.  sub- 
ject to  be  devested  by  her  afterwards  dying 
under  age  and  without  issue.  Britton  v. 
Thornton  (1878)  25  Pitts.  L.  J.  158,  and  (1884>* 
112  U.  S.  526  [28:816]. 

A  careful  examination  of  the  adjudged  cases 
in  Pennsylvania  irresistibly  compels  us  to  the 
conclusion  that  there  is  *no  settled  rule[104 
of  property  in  that  slate,  by  which  the  words 
of  the  devise  to  Amanda  Stephens,  "  and  ia 
the  event  of  Amanda  dying  unmarried,  or  if 
married,  dying  without  offspring  by  her  hus- 
band," should  be  construed  as  restricted  to  her 
death  in  the  testator's  lifetime,  making  the  de- 
vise over  substitutionary,  and  to  take  effect 
only  upon  her  death  within  that  time. 

The  result  is,  that  the  decision  of  the  so- 
preme  court  of  Pennsylvania  upon  the  coo- 
struction  of  the  will  of  James  S.  StevensoQ 
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-is  DOt  conclusive;  and  that  the  first  question 
certified  to  this  court  by  the  circuit  court  of 
Appeals  must  be  answered  in  the  negative. 

This  brings  us  to  the  second  question,  which 
is,  *'What  estate  did  Amanda  Stephens  take 
under  the  devise?" 

In  Eichetberger  v.  Barnitz,  9  Watts,  447,  de- 
cided in  1840,  the  court,  speaking  by  Mr. 
Justice  Serjeant,  said:  "The  principle  has 
now  become  a  settled  rule  of  property,  in  re- 
lation to  lands,  that  it  a  devise  be  made  to  one  in 
fee,  and  if  he  die  without  issue,  or  on  failure  of 
issue,  or  for  want  of  issue,  or  without  leaving 
issue,  then  over  to  another  in  fee,  the  estate  of 
the  first  taker  is  a  fee  tail,  which,  if  he  have  is- 
sue, passes  to  them  ad  inflnitnm  by  descent  as 
tenants  in  tail."  And  this  rule  was  applied  to 
a  devise  in  which  the  contingency  was  expressed 
in  the  words  "my  will  is,  because  my  son  Hen- 
ry is  not  yet  married,  that  if  he  should  die  with- 
out leaving  any  lawful  issue,  that  then  his  full 
share  shall  fall  or  go  in  equal  shares  to  my  oth- 
er three  children.'^    9  Walts,  450,  451. 

In  MiddUswarth  v.  Blackmore  (1873)  74  Pa. 
414,  419,  the  court,  speaking  by  3Ir.  Justice 
Mercur,  and  referring  to  Eichetberger  v.  Bar- 
nitz, above  cited,  and  other  cases,  recognized 
and  affirmed  that  "  as  a  general  rule,  and 
standing alone,the  language,*  die  without  leav- 
ing any  legitimate  issue,"  must  be  understood 
to  mean  issue  indefinitely;  that  the  estate  created 
would,  in  such  case,  have  been  one  in  tail;"  and 
denied  such  effect  to  those  words,  only  because 
of  the  general  scope  of  the  particular  will,  and 
of  the  land  bein^  thereby  charged  with  the 
payment  of  certam  sums  to  persons  living, 
and  rrquired,  in  case  of  the  happening  of  the 
105]  contingency  *named,  to  be  sold  by  the 
testator's  executors,  and  the  proceeds,  after 
paying  those  sums,  to  be  distributed  among  his 
grandchildren. 

AgJiin,  in  Lawrence  v.  Laitrence  (1884)  105 
Pa.  335,  a  devise  of  land  to  the  testator's  two 
nephews,  "  and  their  heirs,  as  tenants  in  com- 
mon." but  if  one  of  them  "should  die  without 
leaving  lawful  issue,"  his  share  to  go  to 
the  other,  "his  heirs  and  assigns  forever," 
was  held  to  create  an  estate  tail  in  the  nephews; 
and  Mr.  Justice  Truukcy,  in  delivering  judg- 
ment, .oaid  that  it  had  not  been  doubted,  since 
the  decision  In  kichelherger  y.  Barnitz,  9  Watts, 
447,  that  the  rule  in  Penn.«jylvania  is  that  "the 
-established  interpretation  of  words  of  limita- 
tion on  failuie  of  issue,  whether  the  terms  be 
•  if  he  die  without  issue,'  *  if  he  die  without 
having  issue,'  *if  he  have  no  issue,'  or  *  if  he 
die  before  he  has  any  issue,'  in  the  absence  of 
all  words  making  a  different  intent  apparent, 
is,  that  they  import  a  general  indefinite  failure 
of  issue,  and  not  a  failure  at  the  first  taker's 
death."    105  Pa.  839. 

In  Reinoehl  v.  Shirk  (1888)  119  Pa.  108,  the 
testator  devised  real  estate  to  two  children  of 
his  deceased  son  in  fee,  and  if  either  should 
"die  without  leaving  lawful  issue,"  his  share 
to  ffo  to  the  survivor,  and  "  if  both  of  the  said 
children  should  die  without  leaving  lawful 
issue,"  the  real  estate  devised  to  them  to  go  to 
the  testator's  other  children;  and  directed  that 
under  no  circumstances  should  his  son's  di- 
Torced  wife  have  any  part  of  the  testator's 
estate.  The  court,  speaking  by  Mr.  Justice 
Sterrett,  held  that  the  children  of  the  son  took 
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an  estate  tail;  and  said  that  since  Eiehelberger 
V.  Barnitz,  9  Watts,  447,  it  had  undoubtedly 
been  the  rule  in  Pennsylvania  that,  standing 
alone,  the  words  "die  without  leaving  issue, 
or  other  expressions  of  the  same  import,  mean 
a  general  indetinite  failure  of  issue,  and  not  a 
failure  at  the  death  of  the  first  taker. 

In  Bachj^f  v.  Traci/  (1890)  137  Pa.  58,  a 
testator,  who  made  his  will  in  1854  and  died  in 
1864,  devised  real  estate  to  his  daughter  Eliza- 
beth, "but  in  case  my  daughter  Elizabeth 
should  die  without  issue,  then  in  that  case  all 
her  interest  that  she  might  or  could  have  in  the 
same  to  descend  to  my  daughter  *Mary  ;"f  1 OO 
and  it  was  held,  in  an  opinion  delivered  by  Mr. 
Justice  Green, re  vie  wing  the  previous  cases,  that 
the  devise  over  was  upon  an  indefinite  failure 
of  issue  of  Elizabeth,  and  that  she  took  an 
estate  tail,  enlarged  by  the  act  of  1855  into  a 
fee  simple. 

Like  decisions  were  made  in  1893  in  two 
cases,  in  one  of  which  the  devise  was  to  a 
daughter  in  fee  simple,  "provided,  neverthe- 
less, that  in  case  she  should  die  without  leaving 
lawful  issue,  then  it  is  my  will  that  the  property 
above  devised  to  her  shall  be  equally  divided 
amongst  the  children  of  my  brother  {Ray  v. 
Alexander,  146  Pa.  242);  and  in  the  other  the 
testator,  after  devising  to  his  wife  an  estate  for 
life,  provided  that  "in  case  either  of  my  daugh- 
ters shall  die  without  issue,  either  before  or 
after  the  decease  of  my  wife,  then  the  amount 
of  their  share  or  shares  in  the  residue  of  the 
estate  shall  revert  back  to  the  remainder  of  my 
children,  share  and  share  alike;"  and  "the 
share  or  shares  that  such  of  my  daughters  as 
may  be  without  issue  before  or  after  the  death 
of  my  wife  may  be  entitled  to"  should  be 
invested,  and  the  income  paid  to  them;  "and 
after  her  death  the  residue  of  the  estate  is  to  be 
divided,  share  and  share  alike,  amongst  those 
of  my  heirs  that  are  then  living."  Hajfi 
Estate,  147  Pa.  636. 

In  view  of  this  series  of  adjudications  of  the 
highest  court  of  the  state,  extending  over  more 
than  half  a  century,  we  cannot  but  accede  to 
the  opinion  expressed  by  Judge  Atcheson,  with 
the  concurrence  of  Judge  Buffi ngton,  in  the 
circuit  court  of  the  United  States,  in  the  case 
at  bar,  that  "it  is  firmly  established  by  ao 
unbroken  line  of  authorities,  that  a  devise  over 
to  named  living  persons,  upon  the  failure  of 
the  issue  of  the  first  taker,  does  not  import  a 
definite  failure  of  issue;"  and  that  "to  hold  at 
this  late  day  that  such  a  devise  over  imports  a 
definite  failure  of  issue  would  shake  a  muUi- 
tude  of  titles."    69  Fed.  Rep.  504,  505. 

It  has  also  long  been  regarded  as  established 
law  in  Pennsylvania,  that  such  words  as  "in 
case  of  his  death  unmarried  or  without  i&sue," 
in  this  connection,  are  equivalent  to  simply 
"dying  without  issue,"  unless  there  is  some- 
thing else  in  the  case  to  warrant  and  require  a 
different  construction  of  the  *will.  [107 
Vanghan  v,Dieke8(\^^)20  Pa.509,5l8;  MaUack 
V.  HoberU  (1867)  54  Pa.  148,  150;  McCuUough 
V.  Fentan  (1870)  65  Pa.  418,  426. 

The  result  of  the  foregoing  considerations  ii 
that,  by  a  settled  rule  of  property  in  Pennsyl- 
vania, the  devise  to  Amanda  Stephens,  with  a 
devise  over  "in  the  event  of  Amanda  dying 
unmarried;  or,  if  married,  without  offspring 
by  her  husband,"  gave  her  an  estate  tail,  unless 
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this  cooclasioo  is  controlled  by  other  words  in 
tbe  will,  or  by  the  facts  stated  in  the  certificate 
of  tbe  circuit  court  of  appeals. 

Indeed,  the  reasoning  of  Chief  Justice  Ster- 
rett  upon  the  construction  of  the  clause  *'in 
tbe  event  of  Amanda  dyinp:  unmarried,  or,  if 
married,  dying  without  offsprfng  by  her  hus- 
band," would  seem  to  point  to  the  same  con- 
clusion. That  reasoning,  in  his  own  words, 
above  quoted,  is  that  "the  word  'offspriDg' 
here  used  is  but  a  synonym  for  issue:' "  that 
*'  issue'  cannot  be  lawful  without  marriage;" 
that  '*the  devise  is,  then,  in  tbe  event  of  her 
dying  without  issue,  over  to"  the  heirs  of  John 
Barter;  and  that  "dying  without  issue  was  thus 
made  the  contingency  upon  which"  those  heirs 
could  take.  165  Pa.  640.  Assuming  tbe  cor- 
rectness of  that  inference,  namely,  that  (he  con- 
tingency described  was  simply  "dyins  without 
issue,"  these  words  would  import  an  indefinite 
failure  of  issue,  according  to  the  long  line  of 
authorities  above  cited,  beginning  with  the 
judgment  delivered  by  Mr.  Justice  Serjeant  in 
Eienelberger  v.  Barnite,  0  Watts,  447,  ana 
including  the  judgment  delivered  by  Mr.  Jus- 
tice Sterrett  in  Retnoehl  v.  Shirk,  110  Pa.  108; 
and  would  be  inconsistent  with  the  conclusion 
of  the  court  that  the  devise  over  to  the  heirs 
of  John  Barber  must  take  effect,  if  at  all,  upon 
the  death  of  tbe  testator. 

The  supreme  court  of  Pennsylvania  consid- 
ered that  conclusion  to  be  strengthened  by  two 
special  considerations:  First,  "That,  in  tbe 
absence  of  a  fixed  period,  tbe  power  of  sale 
was  intended  to  be  exercised  at  a  near  ratber 
than  a  remote  period  after  the  testator's  death," 
because,  as  said  in  Wilkinson  v.  Bvist,  124  Pa. 
253,  261,  "a  power  of  sale  without  limit  would 
doubtless  be  bad,  under  the  rule  against  perpe- 
tuities." Second,  "That  testator  bad  in  view 
108]living  'persons  as  substituted  beneficia- 
ries— the  gift  over  is  to  tbe  'heirs,'  and  therefore 
the  children,  of  John  Barber,  who  was  living 
— and  the  natural  inference  is  be  intended  them 
to  take  as  such."    165  Pa.  650,  651. 

But  there  does  not  appear  to  this  court  to  be 
anything  in  tbe  will  indicating  that  the  time, 
either  of  executing  the  power  of  sale  of  this 
land,  or  of  ascertaining  the  persons  who  are  to 
take  tbe  proceeds  of  its  sale,  must  be  upon  or 
soon  after  tbe  death  of  the  testator. 

The  words  "in  the  event  of  Amanda  dying 
unmarried,  or,  if  married,  dying  without  off- 
spring by  her  husband,"  which,  as  has  l)een 
seen,  import  of  tbemselves  an  indefinite  failure 
of  issue,  and  therefore  an  estate  tail  in  Amanda, 
are  followed  by  tbe  words  "then  these  lots  are 
to  be  sold ,  and  the  proceeds  to  be  divided 
equally  among  the  heirs  of  John  Barber." 

There  is  no  direction  that  tbe  sale  of  these 
lots  shall  be  made  by  the  executors;  the  sale  is 
to  be  made  upon  the  expiration  of  the  estate 
tail;  and  a  power  to  sell  upon  the  expiration 
of  an  estate  tail,  and  to  divide  the  proceeds 
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among  persons  then  ascertainable,  is  not  within 
the  rule  against  perpetuities.  Cre$9on  ▼.  ^r- 
ree,  70  Pa.  446,  440:  Heasman  v.  Peane,  L.  R. 
7  Ch.  276;  Gray,  Perpetuities,  §§  447,  400. 

The  persons  who  are  to  take  under  tht 
limitation  over  are  described  as  "tbe  heirs  of 
John  Barber."  Although,  strictly  speaking, 
no  one  is  the  heir  of  a  living  peison,  yet  a 
devise  to  the  "heirs"  of  a  person  named  (who 
is  a  living  person,  and  is  so  recognized  in  the 
will)  describes  with  sufficient  certainty  tbe 
persons  intended,  and  shows  that  the  word  it 
not  used  in  the  strict  sense,  but  as  meaning  tbe 
heirs  apparent  of  that  person,  or  the  persons 
who  would  be  his  heirs  were  he  dead  when  the 
devise  takes  effect.      Darbison  v.  Beaumont, 

1  P.  Wms.  220.  Fortcscue,  18;  Qoodright  v. 
White,  2  W.  Bl.  1010;  Heard  v.  Norton,  1 
Denio,  165  [43  Am.  Dec.  650J.  That  this 
testator  used  the  word  in  this  meaning  is  con- 
firmed by  the  clause  in  which  he  directs  tbe 
residue  of  his  estate  to  be  sold  and  divided 
into  sixteen  shares,  of  which  he  ffives  twe 
shares  to  "John  Barber,"  and  two  other  shares 
"to  the  heirs  *of  John  Barber."  But  the  [109 
word"heirs"  is  not  limited,  in  its  own  meaning, 
or  by  anything  in  this  Will,  to  children;  and 
applies  either  to  John  Barber's  children,  or  to 
his  more  remote  descendants,  whichever  may 
be  his  heirs  if  he  be  dead,  or  his  heirs  apparent 
if  he  be  living,  when  the  devise  in  question 
takes  effect 

Tbe  facts  added,  by  way  of  amendment,  to 
the  2d  paragraph  of  the  certi^cate  of  the  circuit 
court  of  appeals  are  wholly  immaterial.  Evi- 
dence of  extrinsic  circumstances,  such  as  the 
testator's  relation  to  persons,  or  the  amount 
and  condition  of  his  estate,  may  be  admitted  to 
explain  ambiguities  of  description  in  tbe  will, 
but  never  to  control  the  construction  or  extent 
of  devises  therein  contained.  As  said  by  this 
court,  speaking  by  Mr.  Justice  Qrier:  "A 
court  may  look  beyond  tbe  face  of  the  will 
where  there  is  an  ambiguity  as  to  the  person 
or  property  to  which  it  is  applicable,  but  no 
case  can  be  found  where  such  testimony  has 
been  introduced  to  enlarge  or-  diminish  tbe 
estate  devised."    King  v.  Aekerman,  67  D.  8. 

2  Black,  408,  418  [17:  202,  208].  See  also 
Wilkina  ▼.  AlUn,  50  U.  8.  18  How.  881^ 
[15:  806J.  To  allow  tbe  legal  construction  of 
tbe  terms  of  a  will,  executed  and  attested  at 
required  by  law,  to  be  affected  by  testimony 
to  the  testator's  state  of  health  at  the  time  oif 
publishing  his  will,  or  to  his  leneth  of  life 
afterwards,  would  be  open  in  the  highest  degree 
to  the  confusion  and  uncertainty  resulting  from 
permitting  the  meaning  of  written  instrumenti 
to  be  altered  by  parol  evidence. 

For  the  reasons  above  stated,  this  court  is  of 
opinion  that  tbe  answer  to  the  second  question 
certified  by  the  circuit  court  of  appeals  most 
be  that  Amanda  Stephens  took  an  estate  tail 
under  the  devise  to  her.    Ordered  acr^rdinelv. 
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llOJ         THE  CONQUEROR. 

(See  8.  C.  Reporter's  ed.  110-138.) 

•Ceriiorari — when  iaaited—duty  on  vessel — dam- 
ages far  seizure—question  for  jnr^ — demur- 
rage—judicial  notice— estimates  of  value — 
finding,  when  not  disturbed. 

X  Tbe  fact  that  the  mandate  of  the  circuit  court 
of  appeals  to  tbe  district  court  alBrmiDer  the  de- 
cree of  that  court  has  frone  down  does  not  pre- 
clude a  writ  of  certiorari  from  this  court  to  re- 
yiew  the  decision  of  the  circuit  court  of  appeals. 

JL  An  application  for  a  certiorari  to  review  a  de- 
cree of  the  circuit  court  of  appeals  entered  after 
the  adjournment  of  this  court  for  the  term  is 
made  with  reasonable  promptness  if  during  tbe 
next  term  of  tbe  court  and  within  a  year  after 
the  original  decree. 

t,  A  foreiKU-built  vessel  designed  only  for  pleas- 
ure, and  purchased  by  a  native-born  American 
citizen,  is  not  subject  to  duty  under  tbe  act  of 
October  1, 1890. 

4.  A  collector  of  a  port  is  not  protected  by  a  cer- 
tificate of  probable  cause  from  a  Judgment  for 
damages  for  seizure  and  detention  of  a  vessel  on 
an  invalid  claim  for  duties,  since  such  a  seizure  is 
not  within  U.  S.  Uev.  Stat,  f  970,  which  applies  to 
li  seizure  for  a  penalty  or  forfeiture,  but  the  case 
more  properly  falls  within  f  980,  providing  that 
execution  shall  not  issue  against  the  collector, 
but  the  Judgment  be  paid  from  the  treasury. 

ib  Testimony  as  to  value  of  tbe  use  of  a  yacht  by 
witnesses  duly  qualified  to  testify  in  relation  to 
the  subject  of  inquiry,  even  if  uncontradicted, 
wlU  not  prevent  the  jury  from  exercising  their 
independent  Judgment. 


6.  The  mere  fact  that  a  vessel  designed  fcr  pleas- 
ure is  detained  does  not  entitle  the  owner  to  de- 
murrage. There  must  be  a  pecuniary  loss,  or  at 
least  a  reasonable  certainty  of  pecuniary  loss, 
and  not  a  mere  inconvenience  arising  from  an  in- 
ability to  use  the  vessel  for  the  purposes  of  pleas- 
ure. 

7.  The  court  may  properly  take  Judicial  notice  of 
the  fact  that  the  yachting  season  in  our  northern 
waters  practically  comes  to  an  end  before  the 
1st  of  November. 

8.  Estimates  of  tbe  value  of  the  use  of  a  pleasure 
yacht,  made  by  friendly  witnesses,  witb  no  prac- 
tical illustrations  to  support  them,  without  any 
showing  that  the  vessel  was  earning  profits  or 
belonged  to  a  class  of  vessels  for  which  there  is 
a  steady  demand  in  tbe  market,  are  insufficient 
to  be  made  tbe  basis  of  a  Judicial  award  for  dam- 
ages by  its  detention. 

0.  A  finding  as  to  the  amount  of  necessary  ex- 
penses of  caring  for  a  vessel,  incurred  by  the 
owner  while  it  was  in  the  nominal  possession  of 
the  collector  of  a  port  under  seizure  for  duties,  al- 
though tbe  amount  seems  large,  will  not  be  dis- 
turbed when  it  has  been  affirmed  by  the  district 
court  and  the  court  of  appeals. 

[No.  98.] 

Argued  Jan  uary  6,  7,  1897,     Decided  March  8, 

1897, 

ON  WRIT  OF  CERTIORARI  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  to 
review  a  decree  of  the  Circuit  Court  of  Appeals 
affirming  the  decree  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  in  a  suit  in  admiralty  brought  by  Fred- 


NOTB.— -As  to  uriiorari  in  United  States  courts, 
note  to  Clark  v.  Hackett,  17:  09. 

An  to  lien  of  United  Sl^cs  for  duties,  see  note  to 
United  States  v.  850  Chefits  of  Tea,  6: 702. 

Am  to  action  to  recovfr  ba4!k  duties  paid  under prr*- 
test;  protest,  how  made,  and  its  effect,— see  note 
to  Grcely  v.  Thompson,  13:397. 

As  to  seizure  of  vessels:  Ulegal  and  lawful,— tee 
note  to  The  A  poUon,  6:  111. 

Demurraae;  what  is;  when  accrues;  delay  bu  act  of 
master,  or  cowHgnee;  express  cmitract  for  demur- 
rage; usage;  deUiy  in  discharging  cargo;  implied 
contract;  lay-days;  amount  of  damages. 

It  Is  usual  in  charter  parties  to  insert  an  agree- 
-ment  that  a  specified  number  of  days  sball  be  al- 
lowed for  loading  and  unloading,  or  for  one  of 
those  operations,  and  that  it  shall  be  lawful  for  the 
freighter  to  detain  tbe  vessel  for  these  purposes  a 
further  specified  time  on  payment  of  a  daily  sum. 
Abbott,  Ship.  806.  A  contract  to  the  same  effect  is 
«ften  inserted  in  the  bill  of  lading,  where  goods  are 
•ent  in  a  general  ship.  Yeats  v.  Pim,  Holt,  N.  P. 
W.  This  delay  and  tbe  payment  agreed  upon  are 
called  demurrage.    Cross  v.  Beard,  20  N.  Y.  85. 

Although  demurrage,  properly  so  called,  is  only 
IMyable  when  it  bat  been  stipulated,  yet,  if  a  vessel 
is  improperly  detained,  tbe  owner  may  have  a  spe- 
cial action  for  tbe  damage.  Abbott,  Ship.  804; 
Horn  ▼.  Bensusan,  0  Car.  &  P.  709;  Kell  v.  Ander- 
ton,  10  Mees.  ft  W.  498;  Evans  v.  Forster.  1  Barn,  ft 
Ad.  118:  Cleodaniel  v.  Tuckerman,  17  Barb.  184. 

One  who  purchases  goods  arriving  in  bond  is 
not  liable  for  demurrage  of  the  vessel  for  detention 
<x^ourring  t)efore  the  seller  obtains  a  legal  permit 
for  tbe  delivery.  Gillespie  v.  Durand,  8  E.  D. 
Smith,  531. 

It  is  tbe  duty  of  the  charterers  to  restore  tbe  ship 
■•t  tbe  end  of  the  period  allowed  for  demurrage; 
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but  they  are  not  responsible  for  an  unreasonable 
delay  by  tbe  master.  Bobbins  v.  Codman,  4  E.  D. 
Smith,  815. 

If  tbe  charter  requires  the  unlading  to  be  accord- 
ing to  the  custom  of  the  port  the  consignees  who 
accept  a  delivery  are  liable  for  delay  caused  by 
them  not  warranted  by  tbe  custom.  Morse  v. 
Pesant,  8  Abb.  App.  Deo.  821,  2  Keyes,  18,  Aff^g  7 
Bosw.  100. 

Consignees  of  a  cargo  of  grain  have  no  right  to 
detain  the  vessel  until  they  can  effect  a  sale,  in- 
stead of  providing  a  place  of  storage,  and  they  are 
liable  to  the  carrier  for  tbe  damages  caused  by  such 
detention,  if  it  arises  from  their  misconduct  or 
neglect.    Huntley  y.  Dows,  66  Barb.  810. 

Damages  in  tbe  nature  of  demurrage.  In  the  ab- 
sence of  express  agreement,  are  not  recoverable 
against  tbe  owner  of  cargo  for  detention  resulting 
from  waitmg  turn  to  load  or  unload,  this  not  being 
tbe  consequence  of  bis  act.  Fisher  y.  Abeel,  06 
Barb.  881. 

An  improper  detention  of  a  vessel,  however  oc- 
curring, whether  it  be  for  time  lost  in  making  the 
neoessnry  repairs  occasioned  by  a  collision  or  as 
the  result  of  a  breach  of  contract,  express  or  Im- 
plied, is  considered  as  demurrage,  and  damages 
may  be  recovered  in  an  action  brought  eo  nomine, 
Tbe  Apollon,  22  U.  8.  9  Wheat.  878  (6: 615);  William- 
son V.  Barrett,  54  U,  S,  18  How.  101  (14:  68):  Sprague 
y.  West,  Abb.  Adm.  548;  The  M.  S.  Bacon  y.  Erie  ft 
W.  Transp.  Co.  8  Fed.  Rep.  844. 

As  between  the  parties  to  tbe  contract,  tbe  rule 
is  that  when  the  time  is  expressly  ascertained  and 
limited,  the  shipper  or  charterer  will  be  liable  for 
any  default  that  may  occur  in  its  performance,  al- 
though it  be  not  attributable  to  any  fault  or  orals- 
eion  on  bis  part.  Randall  v.  Lynch.  2  Campb.  862; 
Williams  V.  Theobald,  15  Fed.  Rep.  468. 

Proof  that  delay  was  not  occasioned.by  the  fault 
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erick  W.  VaDderbilt  to  recover  possessioD  of 
the  steam  yacht  Conqueror,  alleged  to  be  ille- 
gally detained  by  the  collector  of  customs  for 
the  district  of  New  York,  for  the  restitution  of 
said  steam  yacht,  and  a  subsequent  decree  for 
damages  for  the  detention  of  the  yacht.  Re- 
versed,  and  case  remanded  to  the  district  court 
for  further  proceedings. 
See  same  case  below,  49  Fed.  Rep.  99. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  libel  bj[  Frederick  W.  Vander- 
bilt  to  recover  possession  of  the  steam  yacht* 
Conqueror,  of  which  he  was  the  owner,  and 
which  was  alleged  to  be  illegally  detained  by 
J.  Sloat  Fassett,  then  collector  of  customs  for 
the  district  of  New  York. 

The  material  facts  of  the  case  are  as  follows: 
In  May.  1891,  Vanderbilt,  who  is  a  native- 
born  American  citizen,  purchased  of  one  Bailey, 
of  Kingston-uponHulI,  England,  the  yacht 
Conqueror,  a  foreign- built  vessel,  for  the  sum 
of  £15.500,  or  about  |75,000.  The  bill  of 
sale  was  certified  by  the  United  States  consul 
at  Liverpool,  and  the  yacht  was  delivered  to 
Vanderbilt  at  Hull.  The  vessel  was  designed 
for  pleasure  only,  and  has  never  been  put  to 
any  other  use.  After  a  cruise  to  Norway,  Mr. 
Vanderbilt  returned  with  her  to  England,  and  in 
June  was  elected  a  member  of  the  "Royal  Mer- 
sey Yacht  Club"  of  Liverpool,  thereby,  it  seems, 
obtaining  the  right  to  fly  the  blue  ensign  of 
Her  Majesty's  fleet.  He  never  did,  however, 
fly  a  British  flag,  but  always  carried  the  ensign 
of  the  New  York  Yacht  Club,  and  her  enrol- 
ment in  the  Liverpool  Yacht  Club  seems  to 


have  been  with  the  intent  of  claiming  a  special 
privilecre  of  exemption  from  tonnage  tax  under 
U.  S.  Rev.  *Siat.  §4216,  accorded  to  [11^ 
yachts  belonging  to  foreign  yacht  clubs. 

Shortly  after  this,  the  yacht  crossed  the 
ocean,  and  arrived  at  New  x  ork  alK)ut  July  6, 
1891,  where  she  was  duly  entered  as  a  vessel 
with  the  collector  of  the  port,  and  paid  the 
light  money  levied  upon  her  by  the  collector 
as  a  vessel,  pursuant  to  U.  S.  Rev.  Stat.  ^  4225. 
She  also  received  from  the  deputy  collector  a 
certificate  to  her  bill  of  sale,  describing  her, 
stating  that  she  had  been  sold  by  Bailey  to  Van- 
derbilt. and  that  the  latter  was  a  citizen  of  the 
United  States.  This  entitled  her  to  protection 
as  an  American  vessel,  but  did  not  authorize  her 
to  engage  in  commerce.  After  cruising  for 
some  time  about  the  coast,  on  August  27, 1891, 
in  obedience  to  instructions  from  the  Treasury 
Department,  founded  upon  an  opinion  of  the 
solicitor  of  the  Treasury  that  the  yacht  should 
be  regarded  as  a  dutiable  importation,  the  col- 
lector took  forcible  possession  of  her;  and  held 
her  until  dispossessed  by  the  marshal  under 
authority  of  the  district  court.  On  Oclol)er  1, 
Mr.  Fassett  went  out  of  office,  and  was  suc- 
ceeded by  Francis  Hendricks,  to  whom  the 
possession  passed. 

Meanwhile,  on  September  1,  Mr.  Vanderbilt 
filed  his  present  libel  for  possession  of  the 
yacht,  alleging  his  citizenship;  the  fact  that  the 
vessel  was  designed,  intended,  and  constructed 
as  a  pleasure  yacht  only;  its  purchase  by  the 
libellant,  as  well  as  other  facts  hereinbefore  set 
forth,  and  prayed  for  process  against  the  ves- 
sel, and  for  a  decree  awarding  him  posses- 


of  the  shipper  is  no  excuse  if  he  has  by  bis  contract 
stipulated  that  the  worlc  should  be  done.  Holyoke 
V.  Depew,  3  Ben.  340. 

Apparent  hardship  is  no  mitigation.  Leer  v. 
Yates,  3  Taunt,  dao. 

Frost,  prohibition  of  a  foreign  government, 
customhouse  regulations,  unlawful  seizure,  and 
crowded  state  of  the  docks  are  causes,  accidents, 
or  misfortunes  which  must  ordinarily  fall  on  the 
charterer.  Barret  v.  Ducton,  4Campb.833;  Barker 
V.  Hodvson,  3  Maule  &  S.  267;  Hill  v.  Idle,  4  Campb. 
827;  Bessey  v.  Evans.  4  Campb.  181. 

But  if  the  obligation  be  concurrent  and  depend- 
ent, and  neither  is  ready  and  able  to  perform  his 
own  part  of  the  contract,  neither  has  any  remedy 
in  dnmages  against  the  other.  The  loss  must  re- 
main where  it  falls.  Ford  v.  Cotesworth,  L.  R.  4 
Q.  B.  127;  The  Sparton,26  Fed.  Rep.  63. 

The  liability  of  the  parties  may  of  course  be 
changed  by  special  terms  inserted  in  the  contract. 
Ogiesby  v.  Yglcsios,  27  L.  J.  Q.  B.  356;  Pederson  v. 
LotiDgn.28L.T.  267. 

A  provision  in  the  charter  party  exempting  the 
charterer  from  liability  ''unless  by  default  of  tbe 
charterer"  will  relieve  him  from  liability  for  delay 
if  it  occur  from  causes  over  which  he  had  no  con- 
trol. The  Mary  E.  Tabor,  1  Ben.  106:  Thacher  v. 
Boston  Gaslight  Co.  2  Low.  Dec.  361. 

But  the  rule  is  otherwise  if  it  be  shown  that  tbe 
vessel,  her  owners,  or  their  agents  were  the  wilful 
or  even  innocent  cause  of  the  delay  in  question. 
Beegur  v.  Duthie,  1  Asp.  Mar.  L.  Cas.  8;  Barret  v. 
Dutton.  4  Campb.  333. 

A  refusal  on  the  part  of  the  master  to  deliver  in 
the  proper  manner  exonerates  tbe  freighter.  Ben- 
son V.  Blunt,  1  Q.  B.  870. 

When  DO  specific  time  for  discharge  or  manner 
of  effecting  tbe  same  is  stipulated  for,  demurrajre 
eannot  be  recovered  if  the  niannerof  unloading  be 
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that  customarily  employed  at  the  port  of  dis- 
charge.   Th^  Ellda,  31  Fed.  Rep.  4aa 

Cinder  a  bill  of  lading  stipulating  for  demurrage 
after  a  certain  time,  none  will  be  payable  for  daya 
lose  by  the  fault  or  negligence  of  the  master  or  bit 
subordinates.  Hall  v.  Eastwick,  1  Low.  Dec» 
466. 

A  vessel  is  not  entitled  to  demurrage  for  time 
lost  in  waiting  to  avail  berseif  of  a  consignee's  spe- 
cial facilities  for  unloading.  McLaughlin  v.  Al* 
bany  &  It  Iron  &  S.  Co.  8  Fed.  Rep.  447. 

Nor  for  time  lost  in  consequence  of  the  eeisure 
and  detention  of  the  vessel  by  the  local  authorities, 
if  tbe  seizure  be  occasioned  by  tbe  wrongful  act 
of  her  master.    Elwell  v.  Skiddy,  8  Hun,  73. 

When  the  bill  of  lading  contains  a  stipulation  for 
demurrage,  either  expressly  or  by  reference  to  the 
charter  party,  acci'ptance  of  the  goods  is  evidence 
of  an  agreement  on  the  part  of  the  consignee  to  ipay 
both  freight  and  demurrage.  Younir  v.  Moeller,  6 
El.  &  Bl.  765;  Scaife  v.  Tobin.  3  Barn.  &  Ad.  683. 

Delivery  of  the  bill  of  lading  is  a  delivery  of  tbe 
cargo,  and  creates  a  privity  between  tbe  parties. 
Tbe  Mary  Ann  Guest.  Olcott,  498;  Conard  v.  Atlan* 
tic  Ins.  Co.  26  U.  S.  1  Pet.  446  (7:215/;  Griffith  v.  IngJe- 
dcw,  6  Scrg.  &  R.  4^9,  9  Am. Dec.  444. 

In  order  to  cbnrire  a  consignee,  as  such,  or  the 
indorsee  of  a  bill  of  lading.witb  any  other  obligmtioo 
than  the  payment  of  freight,  plain  words  must  be 
used.  Cimppell  v.  Comfort.  31  L.  J.  C.  P.  58;  Gray 
V.  Carr.  L.  R.  6  Q.  B.  622;  Russell  v.  Niemann,  33  L. 
J.  C.  P.  368. 

If  tbe  words  used  in  tbe  bill  of  lading  be  ^^ying 
for  said  goods  as  per  charter  party,^'  there  will  bene 
express  contract  for  demurrage  as  against  tbe  ooir 
signec.  112  Sticks  of  Timber,  8  Ben.  214;  Gronn  ▼. 
Woodruff,  19  Fed.  Rop.  144.  But  the  rule  is  other- 
wise if  tbe  words  used  be  "'freight  and  other  condi- 
tions  as  per  charter  party.**    StraterT.  Kidd,  4  Asp* 
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■loD  and  coDdemnlng  Fassett  in  damages  and 
C06t8.  Process  haying  been  issued  against  the 
jacht,  the  execution  thereof  by  the  marshal 
was  restricted  by  the  customs  officials,  and  it 
was  not  till  an  alias  and  pluries  process  had 
bpen  issued  that  the  marshal  succeeded  in 
obtaining  exclusive  and  undisputed  control 
of  her.  Fassett  then  applied  to  this  court  for 
a  writ  of  prohibition,  which  was  denied.  Bz 
parte  Fassett,  142  U.  S.  479  [35:  10871. 

Answers  having  been  filed  by  Mr.  Fassett,  as 
late  collector,  and  personally,  and  by  Mr.  Hen- 
dricks, as  collector,  praying  for  the  dismissal 
of  the  libel  and  for  a  decree  of  restitution  of 
the  yacht  to  the  coUector.the  cause  came  on  for  a 
11 31  hearing  in*the  district  court. and  resulted 
in  a  decree  of  restitution  {The  Conqueror,  49 
Fed.  Rep.  99^  a  reference  to  a  commissioner 
for  an  assessment  of  damaces.  and  a  subse- 
quent decree  for  damages  in  the  sum  of  $15,000 
as  demurrage  for  detention  of  the  yacht  from 
August  27.  to  February  8,  and  for  other 
items  sufficient  to  make  up  a  total  decree  of 
$21,742.84. 

Upon  appeal  to  the  circuit  court  of  appeals 
this  decree  was  affirmed  without  an  opin- 
ion, whereupon  appellant  applied  for  and  was 
granted  the  present  writ  of  certiorari. 

Mr.  Edward  B.  Whitney.  Assistant  At- 
torney General,  for  appellant 

Messrs.  Elihu  Root.  Samuel  B.  Clarke,  and 
Branson  Winthrop  for  appellee. 

Mr.   Justice  Brown  delivered  the  opinion 
of  the  court: 
Two  questions  are  involved  in  the  merits 


of  this  case:  First,  whether  this  vessel  waa 
taxable  under  the  tariff  laws;  second,  whether 
the  award  of  damages  was  justified  by  the  law 
and  the  testimony. 

1.  A  preliminary  objection  is  made,  how- 
ever, by  the  appellee  that  the  case  is  not  prop- 
erly before  the  court,  because  the  mandate  is 
not  here,  and  because  the  ca^se  was  in  the  dis- 
trict court  and  was  brought  here  by  a  writ 
addressed  to  a  court  which  had  lost  jurisdic- 
tion of  it  before  the  writ  had  issued. 

The  fact  that  the  mandate  of  the  circuit 
court  of  appeals  to  the  district  court,  affirming 
the  decree  of  that  court,  had  gone  down.  ^ 
immaterial.  The  transcript  of  the  record  is  still 
in  the  court  of  appeals,  and  if  a  writ  of  certio- 
rari can  be  issued  at  all  after  a  final  disposi- 
tion of  the  case  in  that  court,  it  could  not  be 
defeated  by  the  issue  of  a  mandate  to  the 
court  below.  That  certiorari  can  issue,  and, 
indeed,  is  ordinarily  only  issued,  after  a  final 
decree  in  the  court  of  appeals,  was  settled  by 
this  court  in  American  Const,  Co,  v.  Jack- 
sonviUe,  T,  cfc  K.  W.  R.  Co.  148  U.  8.  872.  884 
ra7:  486. 4911.  although  it  may  be  issued  before, 
if  this*court  be  of  opmion  that  the  facts  [1 14 
of  the  case  require  an  earlier  interposition. 
United  States  v.  The  Three  Friends,  166  U. 
S.  1  [ante,  897]. 

The  only  question  worthy  of  consideration 
in  this  connection  is  whether  the  writ  of  cer- 
tiorari should  not  have  been  applied  for  more 
promptly.  The  decree  sought  to  be  reviewed 
was  entered  June  6,  1898;  the  petition  for 
certiorari  was  not  filed  until  April  16,  1894. 
The  act  does  not  fix  the  time  within  which 


Bfar.  L.  Cos.  34;  Smith  v.  Sleveking,  4  EL  &  Bl.  945; 
Wegener  v.  Smitb.  24  L.  J.  C.  P.  25. 

The  liability  to  pay  demurragre  or  damasres  for 
detention  under  a  bill  of  ladinp:  is  presumably  upon 
the  person  who  made  the  contract,  that  Is  generally 
upon  the  shipper.  Cawtbron  v.  Trickett,  83  L.  J. 
C.  P.  182. 

But  delivery  of  the  trill  of  ladlngr  or  a  delivery  of 
the  cargo  creates  a  privity  between  the  parties. 
Scotson  V.  Pegff.  30  L.  J.  Excb.  225;  The  Mary  Ann 
Guest,  Olcott  498. 

A  consiflrnee  accepting  goods  under  a  bill  of 
lading  wherein  there  is  an  express  promise  to  pay 
demurrage  is  bound  by  its  terms,  and.can  only  be 
excused  by  default  on  the  part  of  the  vessel,  her 
owners,  or  ageits.  Carver,  Carringeby  Sea,  636.837. 

But  if  it  be  intended  to  make  shippers  or  con- 
signees who  are  strangers  to  the  contract  or  charter 
party  under  which  the  vessel  itself  Is  hired  liable 
for  not  dischHrging,  and  to  compel  them  to  pay  de- 
murrage in  accordance  with  its  terms,  there  must 
bo  a  clear  and  unambiguous  reference  to  these 
terms  in  the  bill  of  lading.  Wegener  v.  Smith.  24  L. 
J.  C.  P.  23;  Gray  v.  Can*.  L.  II.  6  Q.  B.  523;  Porteua 
V.  Watney,  L.  R.  3  Q.  B.  Div.  534;  Chappell  v.  Com- 
fort, 81  L.  J.  C.  P.  fA. 

Whether  a  consignee  qua  consignee  could  be  held 
liable  under  such  circumstances  for  demurrage  in- 
curred before  sailing,  is  doubtful.  Smith  v.  Sicvek- 
Ing,  24  L.  J.  Q.  B.  N.  S.  257. 

When  no  express  contract  for  demurrage  exists 
the  consignee  or  bis  assignee  is  not  liable  for  de- 
murrage even  after  the  receipt  of  the  goods.  Gage 
V.  Morse,  12  Allen,  410,  90  Am.  Dec.  155;  Young  v. 
Mocller.  5  £1.  &  Bl.  755. 

Delivery  of  the  cargo  is  a  sufficient  consideration 
to  bind  the  promise  to  pay  demurrage,  even  though 
the  receiver  t)e  only  acting  as  an  agent.  Benson  v. 
Bippiu8,4  Bing.  455;  Scotson  v.Pegg^  L.J.£xch.  225. 
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The  consignee  and  indorsee  of  the  bill  of  lading, 
who  is  the  owner  of  the  goods  and  bills  of  lading, 
and  who  accepts  the  goods  under  the  bill  of  lading, 
is  t)ound  by  its  terms.  If  he  accepts  the  goods 
under  the  bill  of  lading  he  is  presumed  to  pay  the 
stipulated  demurrage.  He  cannot  by  bis  subcon* 
tracts  with  others  shift  his  responsibility  to  those 
who  do  not  act  directly  under  the  bill  of  lading 
Neilsen  v.  Jesup,  30  Fed.  Rep.  138. 

The  vessel  is  not  t)ound  to  look  l>eyond  the  owner 
and  holder  of  the  bill  of  lading  because  he  has  a 
right  to  control  the  delivery  and.  acceptance  of  the 
goods  under  it.  The  Thames  v.  Seaman  (^'The 
Thames"),  81  [J.  8. 14  Wall.  98.  107  (20: 804, 8U6). 

When  the  consignee  Is  the  freighter  he  is  liable 
for  unnecessary  detention  ocouring  at  the  port  of 
discharge,  even  though  no  express  contract  exists 
therefor.  Sprague  v.  West,  Abb.  Adm.  548:  Donald- 
son V.  McDowell.  Holmes.  292:  The  M.  S.  Bacon  v. 
Erie  &  W.  Transp.  Co.  3  Fed.  Rep.  844;  The  Hyperion, 
7  Am.  L.  Rev.  457. 

Or  if  he  be  the  owner  of  the  goods,  though  the 
freight  be  paid  by  the  shipper.  Crawford  v.  Mel- 
lor.  IFed.  Rep.  638. 

But  in  the  at)8onoe  of  any  provision  for  demur- 
rage the  obligation  of  the  consignee,  qua  consignee, 
is  that  of  customary  and  reasonable  dUigonce.  and 
no  liability  can  t>e  imposed  upon  him  without  proof 
of  negligence  on  his  part.  Henley  v.  Brooklyn  Ice 
Co.  14  Blatchf.  523. 

The  charterer  who  stipulates  for  despatch  in  dis- 
charging, takes  all  the  risk  of  being  able  to  elTect 
such  a  discharge,  and  if  he  is  obliged  to  detain  the 
ship  unduly  be  must  pay  demurrage.  Sleeper  v. 
Puig,  17  Blatchf.  36. 

A  covenant  to  load  with  "'usual  despatch**  ex- 
cludes every  delay  on  the  partof  theshipper,t)eyond 
theordinary  time  for  bringing  ^ hecargo  to  the  place 
of  loading.     Kearon  v.  Pearson,  7  HurlsU  ft  N.  386w 
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appHcatioQ  for  a  certiorari  must  be  made.  As 
the  decree  was  entered  Jane  6,  immediately 
after  tbis  court  bad  adjourned  for  the  term, 
and  as  tbe  application  must  be  made  to  the 
court  while  in  session,  no  fault  is  imputable  to 
the  government  in  not  making  the  application 
before  the  opening  of  the  next  term  in  October; 
and  while  we  think  such  application  should  be 
made  with  reasonable  promptness,  as  it  was 
made  during  the  term  and  within  a  year  after 
the  original  decree,  we  think  it  was  within  the 
time.  We  do  not  think  the  party  complaining 
is  limited  to  the  six  months  allowed  by  §  11  of 
the  court  of  appeals  act  for  suing  out  a  writ 
of  error  from  the  court  of  appeals  to  review 
the  judgment  of  the  district  or  circuit  court; 
and  it  would  seem  that  he  is,  by  analogy, 
entitled  to  the  year  within  which,  by  §  6,  an 
appeal  shall  be  taken  or  writ  of  error  sued  out 
from  this  court  to  review  judgments  or  decrees 
of  the  court  of  appeals  in  cases  where  the 
losingparty  is  entitled  to  such  review. 

2.  Was  the  Conqueror  dutiable  under  the 
tariff  act  of  October  1,  1890  (26  Stat,  at  L.  567)? 
This  act  requires  duties  to  be  levied  upon  all 
"articles**  imported  from  foreign  countries  and 
msntioned  in  schedules  therein  contained,  none 
of  which  schedules  mention  ships  or  vessels  m 
nomine.  An  abstract  furnished  us  of  the  cor- 
responding clauses  in  all  the  principal  tariff 
acts  from  1789  to  the  present  date  shows  that 
duties  are  laid  either  upon  "articles,"  as  in  the 
present  act,  or  upon  *'good8.  wares,  and  mer- 
chandise"— words  which  have  a  similar  mean- 
ing. Indeed,  the  words  "articles"  and  "goods, 
wares,  and  merchandise"  seem  to  be  used  in- 
•discriminately,  and  without  any  apparent  pur- 
pose of  distinguishing  between  them.     While 


a  vessel  is  an  article  of  personal  property,  and 
may  be  *termed  "goods,  wares,  and  mer-[  1 15 
cbandise,"  as  distinguished  from  real  estate.it  ii 
not  within  either  class,  as  the  words  are  ordi- 
narily used.  In  all  this  class  of  cases,  the 
meaning  of  the  words  as  used  in  the  particular 
statute  must  be  gathered  from  the  context  and 
from  the  evident  purpose  of  the  act.  Thus,  in 
Palmefs  Shipbuilding  A  Iron  Oo,  v.  Chaytar, 
L.  R.  4  Q.  B.  ^,  it  was  held  that  a  ship  was 
not  an  "article"  within  the  meaning  of  an  act 
forbidding  the  employment  of  children  to 
labor  in  the  manufacture  of  articles,  or  parts 
of  articles;  but  that  an  iron  plate  was  an  ar- 
ticle of  metal,  even  though  used  in  shipbuild- 
ing, and  tbe  shaping  of  the  plate  was  part  of 
the  manufacture. 

Vessels  certainly  have  not  been  treated  as 
dutiable  articles,  but  rather  as  the  vehicles  of 
such  articles,  and  though  foreign  built  and 
foreign  owned,  are  never  charged  with  duties 
when  entering  our  ports,  though  every  article 
upon  them,  that  is  not  a  part  of  the  vessel  or 
of  its  equipment  or  provisions,  is  subject  to 
duty,  unless  expressly  exempted  by  law.  If 
this  yacht  had  been  brought  here  by  a  for- 
eigner, it  is  not  insisted  that  she  would  have 
been  subject  to  duty.  Indeed,  she  mi^ht  be 
navigated  between  our  ports  for  an  unlimited 
time,  provided  only  that  she  did  not  carry  pas- 
sengers or  goods  for  hire.  If  she  be  dutiable 
at  all,  it  must  then  be  because  she  was  bought 
by  an  American  citizen.  But  why  should  this 
make  her  dutiable?  She  is  not  imported  or 
taken  into  the  country  in  the  ordinary  sense  in 
which  that  term  is  used  with  reference  to  other 
articles,  does  not  become  commingled  with  the 
general  mass  of  property,  and  is  employed  pre- 


*'Qu1ck  despatch  in  discharfpinic**  excludes  alt 
delays  save  tbe  time  employed  in  unloadinfr  and 
delivering  cargro,  unless  occasioned  by  natural 
causes  t>eyond  tbe  control  of  tbe  contracting  par- 
ties.   Davis  V.  Wallace,  8  Cliff.  123. 

*'Cu8tomary  despatch^*  includes  usages  of  tbe 
port,  Bucb  as  working  hours,  the  order  in  which 
vessels  must  come  to  tbe  wharf,  and  the  observance 
of  bolidays;  but  it  does  not  Include  any  delay  which 
Is  purely  voluntary  on  tbe  part  of  tbe  merchant, 
although  such  delay  be  usual  in  bis  trade.  Lindsay 
V.  Cuslmano.  10  Fed.  Rep.  aoa,  12  Fed.  Rep.  603. 

An  agreement  for  ''despatch  in  discbarging**  or 
for  quick  despatch,  supersedes  any  custom  of  the 
port.  Tbacber  v^  The  Boston  Gaslight  Co.  2  Low. 
Dec.  801;  Keen  v.  Audenried,  5  Ben.  535;  Davis  v. 
Wallace,  8  Cliff.  128. 

If  by  tbe  terms  of  the  contract  the  cargo  is  to  be 
unloaded  at  tbe  average  rate  of  not  less  tban  100 
tons  per  day,  the  period  in  which  tbe  discbarge  is  to 
be  completed  is  as  definitely  fixed  as  if  tbe  specific 
number  of  days  bad  been  written  therein.  Williams 
V.  Tbeolmld,  15 Fed.  Rep.  472:  Sangumetti  v.  Pacific 
Steam  Nav.  Co.  L.  R.  2  Q.  B.  Div.  238. 

Wben  tbere  is  no  special  contract,  the  usage  of 
the  port  in  respect  to  tbe  reception  and  delivery  of 
cargo  is  frequently  a  matter  of  material  considera- 
tion. Bliren  v.  New  England  Screw  Co.  64  U.  8. 23 
How.  431  (16:  513). 

Proof  of  usage  is  admitted  either  to  interpret  the 
meaning  of  tbe  language  of  the  contract,  or  to  as. 
certain  its  nature  and  effect,  in  tbe  at)eenoe  of  ex- 
press stipulation,  if  tbe  meaning  be  equivocal  or 
obACure.    Tbe  Reeside,  2  Sumn.  66d. 

To  render  a  usage  or  custom  of  trade .calid  and 
binding,  it  must  be  known,  uniform,  certain,  rea. 
•unable,  and  not  contrary  to  law.  Lindsay  v.  Cusl- 
mano, 12  Fed.  Bep.  604. 
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No  custom  of  the  port  will  be  permitted  to  over* 
ride  an  express  stipulation  limiting  tbe  time  of  dis- 
cbarge. Fish  V.  150  Tons  of  Brown  Stone,  20  Fed. 
Rep.  202. 

Wben  it  does  not  appear  that  parties  to  a  con- 
tract have  agreed  upon  tbe  meaning  of  the  particu- 
lar word  in  it,  tbe  custom  of  trade  will  determina 
it.    Bullock  V.  Finley,  28  Fed.  Rep.  514. 

If  a  usage  is  general,  both  parties  are  presumed 
to  know  it  and  to  contract  in  reference  to  it;  if  it 
is  special,  and  confined  to  a  particular  business,  or 
has  reference  to  a  particular  port  only,  tbere  is  no 
sucb  presumption.  Isackson  v.  Williams,  26  Fed. 
Rep.  642. 

Any  difllculty  that  may  arise  in  bringing  tha 
cargo  to  tbe  port  of  shipment  is  outside  of  the  char- 
ter party,  and  cannot  be  a  matter  of  excuse  in  es- 
timating whether  the  proper  despatch  has  be«i 
used,  unless  it  be  covered  by  an  express  stipulation. 
Adams  v.  Royal  Mail  Steam  Packet  Co.  28  L.  J.  a 
P.  33:  Kearon  v.  Pearson,  31  L.  J.  Excb.  1;  Elliott  v. 
Lord.  48  L.  T.  642;  Fenwiok  v.  Schmala.  L.  B.  8  a 
P.  818. 

If  A  agrrees  to  have  a  vessel  loaded  for  B  at  the 
wharf  of  a  railroad  company,  where  it  is  custom- 
ary to  load  vessels  in  turn,  and  tbis  is  done,  caus- 
ing some  delay  however,  A  Is  not  answerable  for 
demurrage,  if  it  be  shown  that  be  has  no  personal 
control  over  tbe  loading,  and  tbat  tbis  was  under- 
stood at  tbe  time  tbat  tbe  contract  was  entered  into. 
The  Schmidt,  27  Fed.  Rep.  671. 

When  tbe  time  for  loading  or  discharging  is  not 
fixed  beforeband,  either  definitely  or  by  referenoe 
to  any  ordinary  practice  or  despatch,  tbe  law  im- 
plies a  contract  tbat  both  merchant  and  shipownw 
sball  use  reasonable  despatch  in  performing  theli 
respective  undertakings.  Ford  v.  Cotes  worth,  U 
B.  4  Q.  a  127;  Tbe  WUliam  Marshall,  »  Fed.  Bep. 
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cisely  as  she  might  be  legally  employed  by  her 
foreign  owners,  or  by  an  American  citizen 
leasing  her  from  such  owner.  Other  articles 
are  dutiable,  not  because  they  have  been  pur- 
chased, but  because  they  are  actually  imported 
and  become  the  subject  of  sale  and  commerce 
'Within  the  country.  But  if  a  yacht  be  dutiable 
'When  purchased,  and  only  when  purchased  b^ 
an  American  citizen,  we  apply  a  test  of  duti- 
ability  that  we  apply  to  no  other  article, 
namely,  the  test  of  ownership. 

Not  only  is  there  no  mention  of  vessels  eo 
nomtne,  in  the  tarifif  acts,  but  there  is  no  general 
1  ICJdescription  under  which  they  *could  be  in- 
cluded except  as  manufactures  of  iron  or  wood. 
But  it  is  only  by  straining  the  word  far  beyond 
its  ordinary  import,  that  we  are  able  to  apply 
the  word  "manufacture*  to  a  se&i^oing,  schoon- 
er-rigged,  screw  steamship,  182^  feet  long,  near- 
ly 26  feet  wide,  and  of  372  tons'  burden.  The 
term  "manufacture"  is  as  inapplicable  to  such 
a  vessel  as  it  would  be  to  a  block  of  brick  or 
stone,  erected  in  the  heart  of  a  great  city.  A 
ship  is  doubtless  constructed  of  manufactured 
articles  which,  if  imported  separately,  would 
be  the  subject  of  duty,  but  which  put  together 
in  the  form  of  a  ship  are  taken  out  of  the  class 
of  "manufactures,  "and  become  a  vehicle  for  the 
importation  of  other  articles.  Considering 
the  hundreds  of  foreign  vessels  which  enter 
the  i)ort8  of  the  United  States  every  day,  it  is 
incredible  that,  if  Congress  had  intended  to 
include  them  in  the  tariff  acts,  it  would  not 
bave  made  mention  of  them  in  terms  more  defi- 
nite than  that  of  "manufactures." 

While  there  has  been  no  direct  adjudication 
upon  the  question  of  the  taxability  of  foreign 
vessels  under  the  tariff  laws,  it  was  held  in 
United  States  y.  A  Chain  Cable,  2  Sumn.  862, 
that  a  chain  cable  was  not  taxable,  which  was 
purchased  at  Liverpool  by  the  master  of  the 
ship  Marathon  to  supply  the  place  of  a  hempen 


cable  which  had  become  unseaworthy  before 
the  arrival  of  the  ship  at  Liverpool,  if  the  cable 
were  purchased  bona  fide  with  the  intention  of 
using  it  for  that  ship,  and  not  to  sell  as  mer- 
chandise. It  was  said  by  Mr.  Justice  Story 
that  the  words  "goods,  wares,  and  merchan- 
dise," used  in  the  tariff  act,  included  only  such 
as  were  designed  for  sale,  or  to  be  applied  to 
some  use  or  object  distinct  from  their  bona  fide 
appropriation  to  the  use  of  the  &ulp  in  which 
they  are  imported.  And  in  The  Gertrude,  2 
Ware.  181,  3  Story,  68,  it  was  held  that  the 
tackle,  apparel,  and  furniture  of  a  foreign  ves- 
sel, wrecked  upon  our  coast,  and  landed  and 
sold  separately  from  the  hull,  were  not  goods, 
wares,  and  merchandise  imported  into  the 
United  States  within  the  meaning  of  the  rev- 
enue laws.  The  opinion  was  delivered  by 
Judge  Ware,  briefly  affirmed  on  appeal  to  the 
circuit  court  by  Mr  Justice  Story,  and  the  case 
put  upon  the  ground  that  the  ringing  and  ap- 
parel of  the  ship  are  a  part  of  the  ship,  and  there- 
fore not  ^merchandise  in  any  other  sense  [1 17 
of  the  word  than  that  in  which  the  ship  herself 
is.  "If,"  said  he,  "we  look  through  the  whole 
of  the  numerous  acts  of  Congress  kying  duties 
on  merchandise  imported,  as  well  as  those  reg- 
ulating the  collection  of  the  same,  we  shall  find 
they  uniformly  contemplate  the  cargo;  they 
refer  to  articles  having  the  quality  of  mer- 
chandise in  the  ordinary  and  most  popular 
sense  of  the  word.  They  refer  also  to  goods 
intended  to  be  introducea  into  the  country  for 
sale  and  consumption,  or  for  the  general  pur- 
poses of  commerce." 

While  neither  of  these  cases  is  directly  in 
point,  each  of  them  would  probably  have  been 
differently  decided  if  the  court  had  been  of 
opinion  that  a  foreign  vessel  arriving  in  this 
country  and  sold  here,  were  the  subject  of 
duty. 

The  fact  that,  in  a  particular  case,  such  as 


828;  The  M.  S.  Dacoo  v.  Erie  ft  W.  Traosp.  Co,  8  Fed. 
Rep.  844. 

Tbere  can  be  no  recovery  aflrainst  the  consi^ee 
or  consignor  for  delays  occasioned  without  fault 
on  their  part.  The  Z.  L.  Adams,  26  Fed.  Rep.  655: 
Fish  V.  150 Tons  or  Brown  Stone,  29  Fed.  Rep.  203; 
Paquette  v.  A  Cargo  of  Lumber,  23  Fed.  Rep.  301; 
Oronn  v.  Woodruff,  19  Fed.  Rop.  148;  Crawford  v. 
Mellor,  1  Fed.  Rep.  6a8;  The  Schmidt;  27  Fed.  Rep. 
671;  Wall  v.  »5,000  Feet  of  Lumber,  26  Fed.  Rep.  716; 
Wordio  V.  Bemia,  82  Conn.  266;  The  Glover,  1 
Brown.  Adm.  166. 

The  shipowner  has  a  lien  upon  the  cargo  for  de- 
murrage, although  there  be  no  stipulation  there- 
for in  the  bill  of  lading.  Hawgood  v.  1,310  Tons  of 
Coal.  21  Fed.  Rep.  681. 

If  the  ship  is  ready  at  the  proper  place  and  does 
not  get  her  turn,  the  merchant  is  liable  for  the  de- 
tention caused  thereby.  Cross  v.  Beard,  26  N.  Y. 
89;  Henley  v.  Brooklyn  Ice  Co.  8  Ben.  471,  14 
Blatchf.  622;  Finney  v.  Grand  Trunk  R.  Co.  14I^d. 
Rep.  171;  Cain  v.  Church.  29  Fed.  Rep.  828. 

The  consignee  cannot  enforce  upon  the  vessel  a 
substituted  mode  of  discbarge,  involving  increased 
cost,  expense,  or  delay.  The  Dictator,  80  Fed.  Rep. 
687;  The  Favorite,  27  Fed.  Rep.  474;  McLaughlin  v. 
Albany  &  R.  Iron  ft  8.  Co.  8  Fed.  Rep.  447. 

The  lay  days  allowed  by  contract  for  discharging 
are  to  L)e  reckoned  from  the  time  of  the  vessers  ar- 
rival at  the  usual  place  of  discbarge,  and  not  at  the 
entrance  to  the  port.  Gronstadt  v.  Witthofl,  16 
Fed.  Rep.  265c  Sell  v.  Anderson,  10  Mees.  ft  W.  496; 
M'Intosh  V.  Sinolatr,  11  Ir.  C.  L.  456. 
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In  cases  of  collision  there  Is  no  settled  rule  as  to 
the  measure  of  allowance  for  delay;  but  a  fair 
market  value  may  be  charged  for  the  time  that  the 
vessel  Is  detained,  and  in  the  absence  of  a  market 
value,  the  value  to  the  owner  in  the  business  in 
which  she  was  engaged  at  the  time  of  the  collision. 
The  Rhode  Island.  2  Blatchf.  114;  Blanchard  v.  Ely, 
21  Wend.  842,  34  Am.  Dec.  250;  The  Stromless,  1  Low. 
Dec.  153;  The  Mayflower,  1  Brown,  Adm.  880;  Wil- 
liamson V.  Barrett^  54  U.  8. 13  How.  101  (14: 68);  The 
Aleppo,  7  Ben.  128. 

The  general  rule  is,  that  the  compensation  al- 
lowed as  damages  in  collision  cases  includcSs  a  rea- 
sonable allowance  for  demurrage  for  unavoidable 
detention  during  repairs.  Williamson  v.  Barrett, 
tupra;  The  Baltimore  v.  Rowland  ("The  Baltimore**) 
75  U.  8. 8  Wall.  377  (19:  463);  Wetmore  v.  The  Granite 
State  (**The  Granite  State*')  70  U.  8.  3  WaU.  810  (18: 
179):  The  Ocean  Queen,  5  Blatchf.  496;  The  Thomas 
Kiley,  8  Ben.  228. 

A  charterer  of  a  vessel  is  not  liable  for  demurrage 
because  of  delay  caused  by  the  absence  of  the  mas- 
ter from  the  vessel.  Whitman  v.  Yanderbilt,  88  U. 
8.  App.  608, 75  Fed.  Rep.  422. 

A  buyer  of  goods  under  an  executory  contract, 
who  is  also  the  consignee  thereof  in  a  bil!  ^f  ladlnir 
containing  no  provision  for  demurrage,  is  not  ren- 
dered liable  to  damages  by  way  of  demurrage  bj 
accepting  the  goods  after  an  abatement  of  the 
price  by  the  seller  because  of  the  inferior  qualitj 
of  the  goods.  Conkliog  v.  Brooklyn  Lumt>er  Oo> 
lOApp.  Div.404. 
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that  of  Ibe  Geneva  (20  Stat,  at  L.  478),  Con- 
fess may  bave  seen  fit  to  impose  duties  as  a 
coDdition  to  the  graotiDg  of  an  American  reg 
iscrj  to  a  foreign  built  steamboat,  is  fully  met 
by  a  very  large  number  of  similar  cases,  in 
wbicb  no  sucb  requirement  is  made.  In  tbe 
following,  taken  from  a  single  volume  (28  Stat. 
at  L.)  it  appears  tbat foreign- built  vessels  were 
admitted  to  registry  or  nationalized  without 
any  such  requirement:  Tbe  El  Callao  (The 
Oneida),  p.  43:  the  Goldsworthy,  p.  216;  tbe 
Astoria,  p.  217;  tbe  Oceano,  p.  219;  tbe  S. 
Cteri,  p.  277;  the  Skudesnaes,  p.  508;  the 
Claribel    and  Athos,   p.   625;    tbe    Empress, 

J.  626:  the  Linda  and  Archer,  p.  626;  tbe 
ames  H.  Hamlen,  p.  648.  Doubtless  an  ex- 
amination 'would  reveal  an  equally  large  num- 
ber in  other  volumes.  In  fact  tbe  case  of  tbe 
Geneva  seems  to  have  been  wholly  exceptional. 
As  bearing  upon  this,  by  the  act  of  December 
28, 1852 (10 Stat.  atL.  149,cbap.4),  reproduced  in 
U.S.Rev.Stat.  §4136,the  Secretar;^  of  the  Treas- 
ury is  authorized  to  "issue  a  register  or  enrol- 
ment for  any  vessel  built  in  a  foreign  country, 
whenever  such  vessel  shall  be  wrecked  in  the 
United  States,  and  shall  be  purchased  and  re- 
paired by  a  citizen  of  the  United  States,  if  it 
■ball  be  proved  to  the  satisfaction  of  tbe  Sec- 
retarv  that  the  repairs  put  upon  such  vessel  are 
equal  to  three  fourths  of  tbe  cost  of  the  vessel 
wben  so  repaired." 

We  do  not  undertake  to  say  that  the  same 
rule  applies  to  canoes,  small  boat6,  launches, 
118]  and  other  undocumented  vessels,  *wbich 
are  not  used,  or  are  not  capable  of  being  used,  as 
a  means  of  transportation  on  water,  as  tbe 
word  "vessel"  is  defined  in  U.  8.  Rev.  Stat. 
$  8.  While  these  vessels  have  a  limited  ca- 
I>acity  for  transportation,  they  are  ordinarily 
used  for  purposes  of  pleasure,  and  are  not  con- 
lidered  of  sufficient  importance  to  require  them 
to  be  entered  at  tJie  customhouse,  or  to  be  en- 
titled to  tbe  special  protection  of  the  flag. 
Tbev  are  treated  like  otber  similar  vehicles 
used  upon  land,  and  there  are  reasons  for  sav- 
ing that  these  boats,  which  do  not  ordinarily 
come  of  themselves  into  the  country,  but  are 
imported  or  brought  upon  the  decks  of  otber 
vessels,  are  mere  manufactures  or  otber  "arti- 
cles," and  arc  within  the  description  of  the 
tariff  acts. 

But  tbe  decisive  objection  to  tbe  taxability 
of  vessels  as  imports  is  found  in  tbe  fact  that, 
from  the  foundation  of  tbe  government,  vessels 
have  been  treated  ta  tui  generis,  and  subject  to 
an  entirely  different  set  of  laws  and  regulations 
from  those  applied  to  imported  articles.  By 
the  very  first  act  passed  by  Congress  in  1789, 
lubsequent  to  an  act  for  administering  oaths  to 
its  own  members,  a  duty  was  laid  upon 
"goods,  wares,  and  merchandise"  imported 
into  the  United  States,  in  which  no  mention 
whatever  is  made  of  ships  or  vessels;  but  by 
the  next  act,  entitled  "An  Act  Imposing  Duties 
on  Tonnage."  a  duty  was  imposed  "  on  all 
ships  or  vessels  entered  io  the  United  States  " 
at  the  rate  of  6  cents  per  ton  upon  all  such  as 
were  built  within  the  United  States,  and  be- 
longed to  American  citizens;  of  80  cents  per 
ton  upon  all  such  as  should  thereafter  be  built 
witbin  tbe  United  States,  belonging  to  subjects 
of  foreign  powers,  and  of  50  cents  per  ton 
upon  all  otber  ships  or  vessels,  with  a  proviso 
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that  no  American  sLip  or  vessel  employed  ii> 
the  coasting  trade  or  fisheries  should  pay  ton- 
nage more  than  once  in  any  year.  This  dis- 
tinction between  "goods,  wares,  and  merchan- 
dise," and  "ships  or  vessels,"  bas  been  main- 
tained ever  since,  although  the  amount  of  sucb 
duties  bas  been  repeatedly  and  sometimes  rad- 
ically changed.  At  the  time  of  the  arrival  of 
tbe  Conqueror,  tonnage  duties  were  imposed 
under  tbe  act  of  June  26,  18S4.  as  amended  by 
^  11  of  tbe  act  of  June  19, 1886,  with  a  proviso 
that  tbe  'President  of  the  United  States  [119 
might  suspend  the  collection  of  them  In  certain 
specified  cases.  In  addition  thereto  there  was, 
by  U.  S.  Rev.  Stat.  §  4225,  aduty  of  SOcents per 
ton,  denominated  'Might  money,"  levied  and 
collected  on  all  vessels  not  of  tbe  United  States 
which  might  enter  tbe  ports  of  the  United 
States;  although,  by  g  4226.  there  was  a  pro- 
vision that  this  tax  should  not  be  imposed  upon 
any  unregistered  vessel  "owned  by  citizens  of 
tbe  United  States,  and  carrying  a  sea  letter,  or 
other  regular  document,  issued  from  a  custom- 
bouse  of  the  United  States,  proving  the  vessel 
to  be  American  property.  It  would  seem 
that,  under  this  section  and  in  virtue  of  tbe 
collector's  certificate  to  her  bill  of  sale,  stating 
that  her  owner  was  an  American  citizen,  the 
Conqueror  would  not  thereafter  be  subject  to 
tbe  payment  of  light  money.  The  Miranda,  1 
U.  S.  App.  228. 

There  is  no  provision  of  law  preventing 
foreign-built  vessels  from  being  purchased, 
owned,  and  navigated  by  citizens  of  the  United 
States,  although  they  are  not  entitled  to  regis- 
try, or  to  enrolment  and  license  as  American 
vessels,  because  not  built  in  the  United  States. 
U.  S.  Rev.  Stat.  |^§  4182,  4811,  4B12. 

Tbe  privilege,  however,  of  owning  foreigo 
vessels  is  usually  of  comparatively  little  value, 
since  in  order  to  carry  on  a  foreign  trade,  tbe 
coasting  trade,  or  the  fisheries,  tbev  must  be 
entitled  either  to  registry,  or  to  enrolment  and 
license,  a  privilege,  as  above  stated,  not  granted 
to  foreign-built  vessels,  though  owned  bj 
American  citizens.  U.  8.  Rev.  Stat.  g§  2497, 
4181,  4811;  Murray  v.  UniUd  States  ("2^ 
Merritt'\  84  U.  S.  17  Wall.  582  [21:  6821. 

Tbe  privilege,  then,  of  owning  foreign-ouill 
vessels,  and  of  navigating  them  under  tbe  pro- 
tection of  the  American  flag,  is  practically  con- 
fined to  vessels  used  for  the  purposes  of  pleas> 
urcf,  which  is  probablv  the  reason  why  tbe 
question  presented  in  this  case  has  never  arisen 
before,  since  the  only  way  in  which  foreign- 
built  vessels  can  be  made  available  as  Ameri- 
can vessels  for  purposes  of  trade  and  com- 
merce, is  by  a  special  act  of  Congress  permit- 
ting them  to  be  registered  or  enrolled  at 
American  vessels. 

A  special  provision  is  made  for  yachts  by  U. 
8.  Rev.  Stat.  §  4214,  as  amended  by  the  act  of 
March  8,  1888  (22  Stat,  at  L.  566.  chap.  I83u 
♦under  which  "tbe  Secretary  of  the  Trcas-[120 
ury  may  cause  yachts  used  and  employed  exclu- 
sively as  pleasure  vessels,  or  designed  as  models 
of  naval  architecture,  ...  to  be  licensed  on 
terms. which  will  authorize  them  to  proceed 
from  port  to  port  of  the  United  States,  and  by  sea 
to  foreign  ports,  without  entering  or  clearing  at 
the  customhouse."  By  §  4216,  "yachts  be- 
longing to  a  regularly  organized  yacht  club  of 
any  foreign  nation  which  ahall  extend  like 
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privileges  to  the  yachts  of  the  United  States, 
shall  have  the  privilege  of  eDtering  or  leaving 
any  port  of  the  United  States  without  entering 
or  clearing  at  the  customhouse  thereof,  or  pay- 
ing tonuaue  tax."  It  was  probably  under  this 
section,  and  for  the  purpose  of  exempting  her 
from  payment  of  a  tonnage  tax,  that  Mr.  Van- 
derbilt  had  the  Conqueror  enrolled  as  a  mem- 
ber of  the  Uoyal  Mersey  Yacht  Club,  although 
it  may  be  open  to  question  whether  this  sec- 
tion was  not  intended  as  a  mere  reciprocity  of 
courtesy,  or  has  any  application  to  foreign- 
built  yachts  belonging  to  American  citizens. 
Certainly  no  such  question  can  arise  since  the 
pa8.sage  of  the  act  of  January  25,  1897, — not 
yet  officially  published, — by  the  1st  section  of 
which  U.  S*.  Rev.  Stat.  §  4216,  is  re-enacted, 
with  a  proviso  "that  the  privileges  of  this  sec- 
tion shall  not  extend  to  any  yacht  built  outside 
of  the  United  States,  and  owned,  chartered,  or 
used  by  a  citizen  of  the  United  States,  unless 
such  ownership  or  charier  was  acquired  prior 
to  the  passage  of  this  act."  By  the  2d  section 
of  the  same  act  it  is  further  provided  that  the 
previous  act  of  June  19,  1886,  exempting 
yachts  from  tonnage  taxes,  is  repealed,  "so  far 
as  the  same  exempts  any  yacht  built  outside  of 
the  United  Stales,  and  owned,  chartered,  or 
used  by  a  citizen  of  the  United  States." 

It  is'worthy  of  notice  in  this  connection  that 
this  act,  which  was  evidently  passed  with  ref- 
erence to  this  case  or  this  class  of  cases,  and 
for  the  express  purpose  of  subjecting  foreign- 
built  yachts  hereafter  purchased  or  chartered 
by  American  citizens  to  tonnage  fees,  makes 
DO  mention  whatever  of  duties.  It  is  scarcely 
possible  that,  if  Congress  had  chosen  to  impose 
duties  upon  such  yachts,  or  had  supposed 
them  subject  to  duty  as  imported  articles,  it 
would  have  also  di^^criminated  against  them 
by  requiring  them  to  pay  tonnage  fees.  In 
121]ihi8,  the  *latest  expression  of  the  legislat- 
ive will.  Congress  seems  to  have  recognized  the 
theory,  which  we  have  already  gathered  from 
the  prior  course  of  legislation,  that  vessels 
should  be  treated  as  a  class  by  themselves,  and 
not  within  the  general  scope  of  the  tariff  acts. 

In  view  of  the  elaborate  opinion  of  the  dis- 
trict judge  upon  this  branch  of  the  case  it  is 
unnecessary  to  extend  this  discussion  farther. 
We  think  that  the  liability  of  ships  and  vessels 
to  tonnage  dues  and  to  light  money,  except 
where  a  certmn  class  of  vessels  is  specially  ex- 
empted, shows  that  it  was  not  the  intention  of 
Congres^  to  treat  them  as  dutiable  articles.  So 
far  as  the  court  below  awarded  restitution  of 
the  vessel  to  the  lil)ellant,  its  decree  was  rigbt 
and  will  be  atfirmed. 

8.  The  question  of  damaces  remains  to  be 
considered.  Upon  the  rendition  of  the  decree, 
the  court  granted  the  usual  certificate  that  the 
collector  acted  "therein  under  direction  of 
the  Secretary  of  the  Treasury,  and  there  was 
probable  cause  for  said  acts  done  by  him." 
The  certificate  was  made  upon  application  of 
the  collector,  and  was  not  opposed  by  the  li- 
bellant,  who,  however,  reserved  the  right  to 
move  to  vacate  the  same  in  case  the  judgment 
was  not  paid  out  of  the  Treasury  within  a  rea- 
sonable time.  This  certificate  was  granted 
pursuant  to  U.  8.  Rev.  Stat.  §  970,  which  pro 
Tides  that  "when,  in  any  prosecution  com- 
menced on  account  of  the  seizure  of  any  ves* 
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sel.  goods,  wares,  or  merchandise,  made  by 
any  collector  or  other  officer,  under  any  act  of 
Congress  authorizing  such  seizure,  judgment 
is  rendered  for  the  claimant,  but  it  appears  to 
the  court  that  there  was  reasonable  cause  of 
seizure,  the  court  shall  cause  a  proper  certifi- 
cate thereof  to  be  entered,  and  the  claimant 
shall  not,  in  such  case,  be  entitled  to  costs, 
nor  shall  the  person  who  made  the  seizure, 
nor  the  prosecutor,  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution: 
Provided,  That  the  vessel,  goods,  wares,  or 
merchandise  be,  after  judgment,  forthwith  re- 
turned to  such  claimant  or  his  agent." 

This  section  is  claimed  by  the  government 
to  afford  the  collector  complete  immunity 
against  any  judgment  for  damages.  Its  lan- 
guage, broadly  construed,  might  justify  this 
pyosition,  although  the  fact  that  the  certificate 
is  only  authorized^when  judgment  is  ren-[  1 22 
dered  for  the  claimant  would  indicate  that  it 
was  properly  applicableonly  in  cases  where  pro- 
ceedings against  the  vessel  were  instituted, 
upon  information  filed  by  the  United  States, 
for  a  fine  or  forfeiture  incurred  by  the  vessel 
itself.  This  construction  is  also  supported  by 
the  final  words  of  the  section,  declaring  that 
neither  the  person  who  made  the  seizure,  nor 
the  prosecutor,  shall  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution, 
and  that  the  vessel  shall  be  forthwith  returned 
to  the  claimant.  The  word  "claimant"  in  all 
admiralty  proceedings  in  rem  is  used  to  denote 
the  person  who  makes  claim  to  the  property 
seized  as  the  owner  thereof,  and  by  virtue  of 
such  ownership,  or  other  interest  therein,  is 
admitted  to  defend  the  suit.  General  Admi- 
ralty Rule,  26.  In  a  broader  sense,  however, 
it  might  be  used  to  designate  the  owner  of 
property,  whether  prosecuting  or  defending  bis 
right  to  such  property,  though  this  does  not 
agree  with  the  ordinary  legal  meaning  of  the 
word  ''claimant." 

But  if  it  were  conceded  that  the  statute 
be  somewhat  ambiguous,  we  are  authorized  to 
refer  to  the  original  statutes,  from  which  the 
section  was  taken,  and  to  ascertain  from  their 
language  and  context  to  what  class  of  cases 
the  provision  was  intended  to  apply.  United 
State*  V.  Bowen,  100  U.  S.  508 [25: 631];  Meyer 
V.  Western  Car  Co,  102  U.  8.  1, 11  [26:  59,  601; 
UniUd  States  v.  Lacker,  134  U.  8.  624  [88: 
1080].  The  protection  of  the  collector  by  a  cer- 
tificate of  probable  cause  appears  first  in  the  act 
of  July  31, 1789.  §  36  (1  Stat,  at  L.  47,  chap.  5), 
to  regulate  the  collection  of  duties  upon  the  ton- 
nage of  ships,  and  upon  goods, wares,  and  mer- 
chandise imported.  The  act  is  not  a  tariff  act 
imposing  duties  and  tonnage,  but  is  one  for 
the  administration  of  the  tariff  laws  and  the 
collection  of  duties.  By  this  act  the  country 
was  divided  into  collection  districts,  ports  of 
entry  and  delivery  established,  the  duties  of 
the  collector  and  other  customs  officers  defined, 
the  obligations  of  vessels  arriving  with  cargoes 
laid  down,  and  the  method  of  collecting  such 
duties  prescribed  with  certain  penalties  for  the 
non  performance  of  its  provisions.  By  §  86  '  'all 
penalties  accruing  by  any  breach  of  this  act 
shall  be  sued  for  and  recovered  with*costa[128 
of  suit,  in  the  name  of  the  United  States,  .  .  . 
by  the  collector  of  the  district,  .  .  .  and 
such  collector  shall  be,  and  hereby  is,  author- 
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Ized  and  directed  to  sue  for  and  prosecute  the 
same  to  effect."  The  sectioo  then  provides  for 
the  manner  of  prosecutiDg  for  a  forfeiture, 
bow  claim  shall  be  made  for  the  property 
seized,  and  under  what  circumstances  it  shall 
be  delivered  to  the  claimant.  The  section 
terminates  with  a  provision  fur  a  certificate  of 
probable  cause,  if  judgment  shall  be  given  for 
the  claimant  or  claimants.  Through  this  en- 
tire section  the  word  "claimant"  is  obviously 
used  in  its  technical  sense,  to  stand  for  the 
owner  of  the  property  seized  for  a  penalty  or 
forfeiture,  under  previous  sections  of  the  act. 
Indeed,  the  act  is  so  clear  in  this  particular 
that  scarcely  any  room  is  left  for  anv  other 
construction.  This  act  was  not  repcalea  by  the 
act  of  August  4, 1790(1  Stat,  at  L.  145,chap.  85), 
to  provide  more  effectually  for  the  collection  of 
the  duties  on  goods  imported  and  upon  ton- 
cage.  The  later  act  is  practically  a  re  enact- 
ment of  the  former,  with  many  amendments 
and  enlargements  of  its  scope,  and  in  g  67,  g  36 
of  the  prior  act  is  repeated,  with  the  same  pro- 
vision for  a  certificate  of  probable  cause.  The 
act  of  1790,however,was  repealed  March  2, 1799 
(1  Stat,  at  L.  627,  chap.  22).  by  a  further  act  *'to 
regulate  the  collection  of  duties  on  imports 
and  tonnage."  wherein  the  whole  subject  was 
again  reconsidered,  and  a  new  act,  still  further 
amending  and  enlarging  the  prior  ones  adopted. 
Section  b9  of  this  act  again  repealed  the  pro- 
vision for  a  certificate  of  probable  cause. 
These  acts  limited  the  granting  of  such  certifi- 
cates to  seizures  made  for  fines  or  forfeitures 
under  the  provisions  of  the  particular  act. 
Subsequently,  however,  other  acts  were  passed 
authorizing  seizures  of  vessels  and  goods  for 
other  offenses;  but  in  none  of  these  acts  was 
protection  given  to  the  othcer  making  the  seiz- 
ure with  probable  cause.  Act  of  Dec.  31,  1792 
<1  gtat.  at  L.  2«9.  §  4);  Act  of  Sept.  1,  1789  (1 
Stat,  at  L.  63,  chap.  11,  §  29);  Act  of  June  5, 
1794  (1  Stat,  at  L.  381.  chap.  50):  Act  of  April 
18, 1806  (2  Stat,  at  L.  879,  chap.  29).  To  ex- 
tend to  the  collector  the  protection  of  a  certifi- 
cate of  probable  cause,  where  forfeitures  were 
1241  incurred  under  these  acts,  *a  short  act  was 
passed  on  February  24. 1807(2  Stat.  atL.  422, 
chap.  19),  permitting  the  courts  to  grant  such 
certificate,  wherever  a  seizure  was  made  by  any 
collector  or  other  ofBcer,  under  any  act  of  Con- 
gress authorizins:  such  seizure.  This  act  wassub- 
staniially  re-enacted  in  U.  S.  Rev.  Stat.  §970. 
We  think  this  legislation,  however,  was  in- 
tended to  be  confined  to  cases  where  the  col- 
lector makes  a  seizure,  followed  by  a  suit  or 
prosecution  in  the  name  of  the  United  States 
for  a  penalty  or  forfeiture  arising  from  an  il- 
legal act  of  the  persons  in  charge  of  the  vessel, 
and  was  not  intended  to  be  applied  where  a 
vessel  is  simply  detained  under  §  2964  for  a 
nonpayment  of  duties.  As  was  observed  in 
Be  Fassett,  142  U.  S.  485  [:S5:  1090]:  '•Section 
2964  provides  that  in  all  cases  of  failure  or  neg- 
lect to  pay  the  duties  within  the  period  al- 
lowed by  law  to  the  importer  to  make  entry 
thereof,  the  merchandise  shall  be  taken  pos 
session  of  by  the  collector  and  deposited  in  the 
public  stores,  there  to  be  kept,  subject  at  all 
times  to  the  order  of  the  importer,  on  payment 
of  the  proper  duties  and  expenses.  Section 
2973  provides  that,  if  the  merchandise  shall 
remain  in  public  store  be?ond  one  year,  with- 
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out  payment  of  the  duties  and  charges  thereon, 
it  is  then  to  be  appraised  and  sold  by  the  col- 
lector at  public  auction,  and  the  proceeds, 
after  deducting  for  storage  and  other  charges 
and  expenses,  it^luding  duties,  are  to  be  paid 
over  to  the  importer."  Of  course,  the  yacht 
Conqueror  was  not  such  an  article  as  could 
have  been  deposited  in  public  stores  within  the 
language  of  the  section,  but  if  it  had  been  sub- 
ject to  duty  at  all,  the  collector  could  not  be 
considered  in  default  for  having  detained  her 
in  the  manner  he  did  for  its  payment.  His 
seizure,  however,  is  not  such  a  one  as  is  con- 
templated by  the  above  statutes  concerning 
certificates  of  probable  cause. 

The  case,  instead  of  being  covered  by  U.  8. 
Rev.  Stat.  ^  970,  seems  more  properly  to  fall 
within  the  provisions  of  §989,  by  which  "when 
a  recovery  is  had  in  any  suit  or  proceeding 
against  a  collector  ...  for  any  act  done  by 
him  ...  in  the  performance  of  his  official 
duty,  and  the  court  certifies  that  there  was 
probable  cause,  ...  or  that  he  acted  under 
the  directions  of  the  Secretary  of  the  Treasury, 
.  .  .  no  execution  shall  issue  against  such  col- 
lector *or  other  officer,  but  the  amount  so[  1 25 
recovered  shall,  upon  final  Judgment, be  provid- 
ed for  and  paid  out  of  the  proper  appropriation 
from  the  Treasury."  Upon  the  whole,  we  are 
of  opinion  that  the  collector  was  not  protected 
by  the  certificate  of  probable  cause  from  a 
judgment  for  damages. 

4.  The  main  question  in  this  case  turns  upon 
the  proper  measure  of  damages.  In  the 
amount  of  $21,742.24,  awarded  by  the  final 
decree  of  the  district  court,  was  included  the 
sum  of  $15,000,  *'for  loss  of  use  of  boat  while 
detained  by  the  respondent,  from  August  27, 
1891.  to  February  3,  1892,  at  $100  per  day." 
This  is  the  principal  item  of  damage  to  which 
objection  is  made  in  this  court. 

That  the  loss  of  profits  or  of  the  use  of  a 
vessel  pending  repairs,  or  other  detention,  aris- 
ing from  a  collision,  or  other  maritime  tort, 
and  commonly  spoken  of  as  demurrage,  is  a 
proper  element  of  damage,  is  too  well  settled 
both  in  England  and  America  to  be  open  to 
question.  It  is  equally  well  settled,  however, 
that  demurrage  will  only  be  allowed  when 
profits  have  actually  been,  or  may  be  reasona- 
bly supposed  to  hHve  been,  lost,  and  the 
amount  of  such  profits  is  proved  with  reason- 
able certainty.  In  one  of  the  earliest  English 
cases  upon  this  subject  (2Vi«  Clarence^  3  W. 
Rob.  Adm.  283),  it  was  said  by  Dr.  Liy^hingtoo 
that  "in  order  to  entitle  a  party  to  he  indem- 
nified for  what  is  termed  in  this  court  a  conse- 
quential loss,  being  for  the  detention  of  his 
vessel,  two  things  are  absolutely  necessary — 
actual  loss,  and  reasonable  proof  of  the  amount. 
.  .  .  It  does  not  follow,  as  a  matter  of  neces- 
sity, that  anything  is  due  for  the  detention  of 
a  vessel  while  under  repair.  Under  some  cir- 
cumstances, undoubtedly,  such  a  consequence 
will  follow,  as,  for  example,  where  a  fishing 
voyage  is  lost,  or  where  the  vessel  would  have 
been  beneficially  employed."  To  same  effect 
are  The  Blnck  Privet,  'Vern.  &  L.  568;  Tk$ 
City  of  Peking.  L  R.  15  App.  Cas.  438;  Th$ 
Argentino,  L.  R  14  App.  Cas.  519. 

The  first  case  in  which  demurrage  was  al- 
lowed by  this  court  for  the  detention  of  a  ship 
under  a  libel  for  tortious  seizure  was  that  of 
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The  ApoUon,  22  U.  S.  9  Wheat.  862  [6:  HI], 
¥rhicb  was  a  suit  brought  by  the  master  of  a 
1261  French  ship  against  the*collcciorof  St. 
Mary  8  for  damages  occasioDed  by  an  illegal  seiz- 
ure of  the  ship  and  cargo  while  lyiu^  within  the 
territories  of  the  King  of  Spain.  In  this  case 
demurrage  was  allowed  at  the  rate  of  $40  per 
day,  although  the  court  had  expressed  its  opin- 
ion that  the  probable  protitsof  a  voyage,  either 
upon  the  ship  or  cargo,  could  not  furnish  any 
jii9t  basis  for  the  compensation  of  damages,  the 
court  observing  that  "every  other  method  of 
adjusting  compensation,"  than  that  of  demur- 
rage, "would  be  merely  speculative,  and  liable 
to  the  greatest  uncertainties." 

Smith  V.  Condry,  42  U.  S.  1  How.  28  [11:  851, 
was  a  common  law  case,  wherein  a  vessel, 
laden  with  a  cargo  of  salt,  received  injury  by 
a  collision  in  the  port  of  Liverpool.  Upon  the 
trial,  plaintiffs  offered  to  prove  that  if  the 
ship  had  been  able  to  sail  upon  her  voyage  upon 
the  day  named,  she  would  in  due  course  have 
arrived  in  Georgetown  in  time  for  the  sale  of 
her  cargo  in  the  fishing  season  of  the  Potomac 
river,  when  there  was  a  great  demand  for 
salt;  but,  owing  to  the  delay,  she  did  not 
arrive  until  the  season  was  over,  and  thereby 
lost  10  cents  per  bushel  upon  the  value  of  the 
salt.  The  court,  acting  upon  the  analogy  of 
insurance  cases,  held  that  this  testimony  was 
properly  refused  admission.  It  is  quite  ob- 
vious, however,  that  this  was  not  a  case  where 
damages  were  claimed  for  the  use  of  the  vessel 
pending  her  repairs,  but  for  the  loss  of  antici- 
pated profltspending  the  sale  of  her  cargo,  and 
therefore  falling  within  the  rule  stated  in  The 
Apollon,  supra,  that  profits  upon  the  sale  of  the 
cargo  are  excluded.  There  is  no  conflict  be- 
tween this  case  and  that  of  Williamgon  v.  Bar- 
rett, 54  U.  S.  18  How.  101  [14:  68],  wherein 
the  court  held,  upon  the  authority  of  The  Ga- 
zelle, 2  W.  Kob.  Adm.  279,  that  the  plaintiffs 
"were  entitled-  to  recover  for  the  use  of  their 
boat,  by  which  **we  understand  what  she 
would  have  produced  to  the  plaintiffs  by  the 
hiring  or  chartering  of  her  to  run  upon  the 
river  in  the  business  in  which  she  had  been 
usually  engaged;"  in  other  words,  the  market 

Erice  of  the  hire  of  the  vessel.  This  ruling  has 
een  repeatedly  affirmed  in  this  court  (The  Po- 
tomac V.  Cannon,  105  U.  S.  630  [26:  1184]:  in 
England  {The  Beteey  Ortww,  2Hagg.  Adm.  28; 
The  Inflexible,  Swab.  Adm.  200;  The  Star  of 
127]  India,  1  Prob.  ♦Div.  46<J;  The  City  of 
Buenos  Ayres,  1  Asp.  Mar.  L.  Cas.  169);  and  in 
France  (Sibille.  De  TAbordage,  ^  411;  De  Fres- 
quet,  Des  Abordages,  pp.  48,  49,  Caumont, 
Diet  Mar.  tit.  Abordage,  §  224). 

The  difficulty  is  in  determining  when  the 
vessel  has  lost  profits  and  the  amount  thereof. 
The  best  evidence  of  damage  suffered  by  de- 
tention is  the  sum  for  which  vessels  of  the  same 
size  and  class  can  be  chartered  in  the  market. 
Obviously,  however,  this  criterion  cannot  be 
often  applied,  as  it  is  only  in  the  larger  ports 
that  there  can  be  said  to  be  a  market  price  for 
the  use  of  vessels,  particularly  if  there  be  any 
peculiarity  in  their  construction  which  limits 
their  employment  to  a  single  purpose. 

In  the  absence  of  such  market  value,  the 
value  of  her  use  to  her  owner  in  the  business 
in  which  she  was  engaged  at  the  time  of  the 
oollision  is  a  proper  basis  for  estimating  dam- 
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ages  for  detention,  and  the  books  of  the  owner 
showing  her  earnings  about  the  time  of  her 
collision  are  competent  evidence  of  her  prob- 
able  earnings  during  the  time  of  her  detention. 
TheUaufloxcer,  Brown.  Adm.  876;  The  Transit, 
4  Ben.  138;  The  Emtlie,  4  Ben.  235. 

The  mere  opinion  of  witnesses,  unfortified 
by  any  data,  as  to  what  the  earnings  would 
probably  have  been,  is  usually  regarded  as  too 
uncertain  and  conjectural  to  form  a  proper 
basis  for  estimation,  though  in  a  few  cases  they 
seem  to  have  been  received.  The  damages 
must  not  be  merely  speculative,  and  something 
else  must  be  shown  than  the  simple  fact  that 
the  vessel  was  laid  up  for  repairs.  Thus,  if  a 
vessel  employed  upon  the  lakes  should  receive 
damages  by  collision,  occurring  just  before  the 
close  of  navigation,  and  she  were  repaired 
during  the  winter,  no  demurrage  could  be 
allowed,  since  no  vessel  upon  the  lakes  can  earn 
freight  during  the  winter.  The  TJiomas  Eiley, 
3  Ben.  228. 

In  The  R  L,  Maybey,  4  Blatchf.  489,  it  was 
said  by  Mr.  Justice  Nelson  upon  the  subject  of 
damages  that  "a  good  deal  of  the  testimony  was 
general,  and  turned  upon  mere  opinion  as  to  the 
probabilitv  of  employment  in  the  towing  busi- 
ness and  the  amount  of  the  earnings,  if  employ- 
ed. This  *kind  of  proof  is  too  specula-  [128 
tive  and  contingent  to  be  the  foundation  of  any 
rule  of  damages.  It  is  at  best  but  conjecture. 
On  appeal  to  this  court  the  decree  was  affirmed 
(Sturgis  V.  Clough,  68  U.  S.  1  Wall.  269  [17: 
581]),  Mr.  Justice  Grier  observing  that  "the 
charge  for  demurrage  allowed  by  him  [the 
commissioner]  was  not  justified  by  the  evidence, 
although  there  was  testimony  to  support  it, 
such  as  can  always  be  obtained  when  friendly 
experts  are  called  to  give  opinions.  Besides, 
the  libellant  withheld  the  best  evidence  of  the 
profits  made  by  his  boat,  which  would  be 
found  in  his  own  books,  showing  the  receipts 
and  expenditures  before  the  collision."  The 
testimony  is  not  set  forth  in  the  report  of  the 
case,  but  on  referring  to  the  original  record  we 
find  that  it  was  much  stronger  in  favor  of  an 
allowance  of  demurrage  than  the  testimony  in 
this  case.  Five  witnesses  were  sworn  by  the 
libellant,  who  testified  that  there  was  a  de- 
mand in  the  port  of  New  York  for  the  services 
of  steam  tug  boats,  such  as  the  injured  vessel 
was.  and  that  the  value  of  such  a  boat  was 
about  $100  per  day.  Four  witnesses  testifying 
for  the  claimant  did  not  deny  that  there  was  a 
demand  for  such  vessels,  but  put  the  value  of 
her  services  at  a  much  lower  sum.  So  in  the 
case  of  The  Isaac  Newton,  4  Blatchf.  21,  Mr. 
Justice  Nelson  rejected  the  allowance  for  de- 
murrage founded  simply  upon  the  evidence  of 
the  master  and  the  mate,  as  a  matter  of  opinion, 
treating  the  allowance  as  conjectural  and  spec- 
ulative. 

In  The  Cayuga,  2  Ben.  125,  a  ferry  boat,  in- 
jured by  a  collision,  was  withdrawn  for  repairs, 
her  place  being  supplied  by  a  boat  taken  from 
another  ferry  belonging  to  the  libellants,  whose 
place  was  in  turn  supplied  by  a  spare  boat.  It 
was  not  shown  that  the  injured  boat  could  have 
been  chartered  for  any  sum  for  the  time  she 
was  laid  up,  but  proof  was  given  as  to  the 
value  of  her  use.  based  upon  her  receipts  while 
running  on  the  ferry.  It  was  held  that  a  judg- 
ment as  to  her  charter  value,  given  by  men  hav- 
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ing  experience  upon  the  ferries,  founded  upon 
their  knowledge  of  the  business,  was  a  proper 
basis  for  the  allowance  of  demurrage.  This  case 
was  affirmed  bv  the  circuit  court  (7  Blatchf. 
129]  385),  and  also  *upon  further  appeal  by 
this  court.     (81  U.  S.  14  Wall.  270  [20:  828j). 

Of  same  purport  is  The  Favoriia  v.  Union 
Ferry  Co.  85  U.  8.  18  Wall.  698  [21:  8561. 

There  are  iwo  cases  reported  In  whicn  de- 
murrage was  allowed  for  the  detention  of  a 
yacht.  In  one  of  these  (7%^  Walter  W.  Pharo, 
1  Low.  Dec.  487)  the  total  allowance  was  but 
$80;  and  in  the  other  (T-^*  /jigonda,  44  Fed. 
Hep.  367)  the  yacht  had  been  detained  eight 
days  while  undergoing  repairs,  and  was  allowed 
by  the  commissioner  $48  as  interest  upon  $86,- 
000,  the  cost  of  the  yacht.  Upon  exceptions 
by  the  libellant,  the  court  held  that  the  tesfi- 
mony  seemed  to  justify  the  conclusion  that  the 
yacht  could  have  been  chartered  by  her  owner 
for  a  season  of  three  months  for  the  sum  of 
$6,000;  that  under  such  a  charter  the  vessel 
would  have  earned  for  her  owner  in  eight  days 
the  sum  of  $552,  and  gave  a  decree  for  that  sum. 

Upon  the  other  hand,  however,  in  the  recent 
case  of  The  Emerald  [1896]  P.  D.  192,  decided 
by  the  English  court  of  appeals,  the  question 
was  whether  demurrage  could  be  allowed  for 
detention  pending  the  repairs  of  a  vessel  (the 
Greta  Holme)  used  by  a  body  of  public  trus- 
tees for  the  purpose  of  dredging  and  raising 
wrecks  in  Liverpool  harbor.  The  court  held 
unanimously  that  demurrage  could  not  be  al- 
lowed to  the  board  of  trustees,  because  the 
vessel  was  not  a  source  of  profit  to  them.  In 
delivering  the  opinion  Lord  Esher  observed: 
*'It  has  been  pointed  out,  and  I  think  quite 
fairly,  that  you  cannot  recover  by  way  of  dam- 
ages 00  account  of  something  which  you  call 
profit,  but  of  which  profit  there  is  no  evidence. 
.  .  .  Then  they  talk  of  lettincr  her  go  to  Pres- 
ton, and  that  the  Preston  people  would  have 
given  £100  a  week,  probably.  It  is  all  imag- 
ination. .  .  .  The  dredger  is  not  kept  for  the 
purpose  of  being  let  to  anyone  else.  ...  To 
say  that  at  some  indefinite  and  future  time 
they  could  have  let  her  if  they  had  not  wanted 
her  is  too  remote  for  anybody  to  act  upon  in 
ffiving  them  compensation  for  the  loss  of  the 
dredger  by  way  of  damages.  It  seems  to  me 
that  the  damages  were  too  shadowy  and  too  re- 
mote to  be  the  proper  subject-matter  of  dam- 
ages in  the  collision."  Lord  Justice  A.  L.  Smith 
said:  "It  is  to  be  remarked  that  during  all  the 
130]  *time  that  the  dredger  was  sunk  and  un- 
der repairs  the  harbor  board  have  not,  in  fact, 
lost  one  penny.  ...  I  agree  with  the  report 
of  the  registrar  and  merchants  upon  this  point 
They  say  that  'the  harbor  or  conservancy 
board  are  clearly  not  in  the  position  of  a  trad- 
ing company  which  is  entitled  to  claim  for  loss 
of  profit,  and  although  their  dredging  opera- 
tions were  no  doubt  delayed  by  the  disabling 
of  this  dredger,  it  does  not  appear  to  us  that 
the  plaintiffs  have  sustained  any  tangible  pe- 
cuniary loss.'"  Lord  Justice  Rigoy  said: 
"The  board  attempted  to  show  that  in  some 
circumstances  they  might  let  this  dredger,  but 
the  evidence  failed  to  fix  any  definite  time 
when  the  board  would  no  longer  require  to  use 
ber.  It  seems  to  me  that  t  he  suggested  damage 
which  mieht  be  occasioned  to  the  Mersey  docks 
and  harbor  board  was  mere  Bpeculatioa." 
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In  the  case  under  consideration,  the  only 
evidence  of  loss  of  profits  was  thtft  of  three 
witnesses,  one  of  whom,  Samuel  Holmes,  a 
steamboat  broker,  swore  that  the  reat^onable 
value  of  the  use  of  the  yacht  was  $8,000  per 
month.  He  gave  the  only  instance  of  such  a 
charter  within  his  knowledge— the  charter  of  a 
boat  of  this  size  about  three  or  four  years  be- 
fore, for  about  $9,000  for  a  winter  trip  to  the 
West  Indies.  '  'The  circumstances  were  a  little 
different  than  this  though."  What  those  cir- 
cumstances were,  what  was  the  character  of 
the  yacht,  and  how  long  the  duration  of  the 
charter,  were  not  stated,  and  the  illustration  is 
of  trifling  value.  The  next  witness,  Hughes,  a 
yacht  broker,  stated  simply  that  the  Conqueror 
was  worth  $100  per  day,  fortifying  his  testi- 
mony by  no  fact  whatever.  The  last  witness, 
Thomas  Manning,  also  a  yacht  broker,  stated 
the  value  of  the  Conqueror  from  August  27  to 
February  8  to  be  abont  $20,000  for  the  boat 
itself  without  the  crew;  stating  that  there  was 
more  or  less  demand  for  thoselarge  boats,  but 
a  great  difficulty  in  getting  them.  Whether 
the  demand  at  that  time  was  more  or  less  than 
the  average  was  not  stated,  nor  are  any  facts 
given  in  support  of  his  testimony.  Tbe  ex- 
pression is  wholly  indefinite  and  unsatisfactory. 

Perhaps  if  this  testimony  were  taken  literally, 
without  reading  between  the  lines,  considering 
other  facts  appearing  *iu  the  record,  or  [131 
bringing  to  bear  upon  it  other  considerations 
which  are  matters  of  common  knowledge,  it 
might  Justify  the  construction  placed  upon  it 
by  the  court  below,  that  the  libellant  had  l^een 
deprived  of  the  services  of  a  vessel  which 
might  possibly  have  been  leased  at  $100  per 
day.  But  this  is  not  the  proper  view  to  be 
taken  of  this  testimony.  While  there  are 
doubtle.ss  authorities  holding  that  a  jury  (and 
in  this  class  of  cases  the  court  acts  as  a  Jury) 
has  no  right  arbitrarily  to  ignore  or  discredit 
the  testimony  of  unimpeached  witnesses  so  far 
as  they  testify  to  facts,  and  that  a  wilful  disre- 
gard of  such  testimony  will  be  ground  for  a 
new  trial,  no  such  obligation  attaches  to  wit- 
nesses who  testify  merely  to  their  opinion; 
and  the  jury  may  deal  with  it  as  they  please, 
giving  it  credence  or  not  as  their  own  experi- 
ence or  general  knowledge  of  the  subject  may 
dictate.  Indeed,  the  courts  of  New  Hampshire 
at  one  time,  and  until  the  rule  was  changed  by 
the  legislature,  went  so  far  as  to  exclude  the 
opinions  of  witnesses  upon  questions  of  value 
altogether,  and  irrespective  of  any  question  as 
to  their  qualifications.  Rochester  v.  Chester,  8 
N.  H.  849;  Peterborough  v.  Jaffrey,  6  N.  H. 
462;  Beard  v.  Eirk,  11  N.  H.  397;  Robertmm 
V.  Stark,  15  N.  H.  109;  Tjow  v.  Connecticut  d 
P.  R.  R,  Co,  46  N.  H.  370. 

The  better  opinion,  however,  is  that  testi- 
mony as  to  value  may  be  improperly  received 
from  the  mouths  of  witnesses,  who  are  duly 
qualified  to  testify  in  relation  to  the  subject  A 
inquiry,  although  the  jury,  even  if  such  testi- 
mony be  uncontradicted,  may  exercise  their 
indei>endent  judgment.  In  Forsyth  v.  De§- 
little,  120  U.  S.  73  [30:  588],  which  was  an  ac- 
tion to  recover  compensation  for  services  ren- 
dered by  plaintiffs  in  effecting  the  sale  of  oc^ 
tain  lands  in  Indiana,  and  in  various  lesral  pro- 
ceedings concerning  the  title,  the  following  in» 
siruction  to  the  Jury  was  held  to  be  correct: 
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"You  are  not  bound  by  tbe  cstimale  wliicb 
these  witnesses  have  put  upon  ibese  services. 
They  are  proper  to  be  coniiidercd  by  yr)u,  as 
part  of  the  proof  bearing  upon  the  question  of 
Talue,  as  the  testimony  of  men  experienced  in 
euch  matters,  and  wliose  judgment  may  aid 
yours.  But  it  is  your  duty,  after  all,  to  settle 
and  determine  this  question  of  value  from  all 
tbe  testimony  in  the  case,  and  to  award  the 
132]plaiotiffs*8uch  amount,  by  your  verdict, 
as  the  proof  satisfies  you  is  a  reasonable  com- 
pensation for  the  services  which,  from  the 
proof,  you  find  plaintiff  rendered,  after  deduct- 
ing the  amount  the  plaintiffs  have  already  re- 
ceived for  such  services." 

The  proper  rule  upon  tbe  subject  is  nowhere 
belter  stated  than  by  Mr.  Justice  Field  in  de- 
livering the  opinion  of  the  court  in  Head  v. 
Uargrnze,  105  U.  8.  ^5  (28:  1028],  which  is 
also  an  action  for  professional  services  as  at- 
torneys: "It  was  tbe  province  of  the  jury  to 
weigh  tbe  testimony  of  the  attorneys  as  to  the 
value  of  the  services,  by  reference  to  their  na- 
ture, the  time  occupiedf  in  their  performance, 
and  other  attending  circumstances,  and  by  ap- 
plying to  it  their  own  experience  and  knowl- 
edge of  the  character  of  such  .services.  To  di 
rect  them  to  find  the  value  of  tbe  services 
from  the  testimony  of  the  experts  alone 
was  to  say  to  them  that  tbe  issue  should  be  de- 
termined by  the  opinions  of  tbe  attorneys,  and 
not  by  the  exercise  of  their  own  judgment  of 
the  facts  on  which  those  opinions  were  given. 
The  evidence  of  experts  as  to  the  value  of  pro- 
fessional services  does  not  differ  in  principle 
from  such  evidence  as  to  the  value  of  labor 
In  other  departments  of  business,  cr  as  to  tbe 
value  of  property.  So  far  from  laying  aside 
their  own  general  knowledge  and  ideas,  the 
jury  should  have  applied  that  knowledge  and 
those  ideas  to  tbe  matters  of  fact  in  evidence 
in  determining  the  weight  to  be  given  to  the 
opinions  expressed:  and  it  was  only  in  that 
way  that  they  could  arrive  at  a  just  conclusion. 
While  they  cannot  act  in  any  case  upon  par- 
ticular facts  material  to  its  disposition  resting 
In  their  private  knowledge,  but  should  be  gov- 
erned bv  tbe  evidence  adduced,  they  may — and 
to  act  intelligently  they  must — judge  of  the 
weight  and  force  of  that  evidence  by  their  own 
general  knowledge  of  tbe  subject  of  inquiry. 
.  .  .  Other  persons  besides  profes.<^ionai  men 
have  knowledge  of  the  value  of  professional 
services;  and  while  great  weight  should  al- 
ways be  given  to  the  opinions  of  those  familiar 
with  the  subject,  they  are  not  to  be  blindly  re- 
ceived, but  are  to  be  intelligently  examined 
by  the  jury  in  tbe  light  of  their  own  general 
knowledge;  tbey  should  control  only  as  they 
are  found  to  be  reasonable." 
133]*In  short,  as  stated  by  a  recent  writer  up- 
on expert  testimony,  tbe  ultimate  weight  to  be 
^iven  to  tbe  testimony  of  experts  is  a  question 
to  be  determined  by  the  jury;  and  there  is  no 
rule  of  law  which  requires  them  to  surrender 
their  judgment,  or  to  give  a  controlling  influ- 
ence to  the  opinion  of  scientific  witnesses. 
Rogers,  Expert  Testimony,  $  207;  St.  Ijomi  v. 
Ranken,  95  Mo.  189;  City  of  Kansas  v.  Hvtter 
/few.  89  Mo.  648:  Atchison,  T.  cfe  S.  F.  R.  Co,  v. 
Thul,  H2  Kan.  255;  Hrehm  v.  Great  Western  H. 
Co.  84  Barb.  250.  272;  Williams  v.  Staff,  50  Ark. 
511,  620;  Humphries  v.  Johnson,  20  Ind.  190; 
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Gflodirin  V.  State,  96  Ind.  550;  United  States 
V.  McGhie,  I  Curt.  C.  C.  1,  9;  United  States  v. 
Mofhi/,  31  Fed.  Kcp.  19. 

Without  imputing  to  the  witnesses,  who 
were  sworn  in  this  case  upon  tbe  subject  of 
damages,  any  design  to  mislead  tbe  court,  we 
are  bound  to  say  that  their  testimony  falls 
far  short  of  establishing  such  a  case  of  loss  of 
profits  as  entitles  the  libellant  to  recover  this 
large  sum  for  the  detention  of  bis  yacht.  It  is 
not  the  mere  fact  that  a  vessel  is  cietained  that 
entitles  the  owner  to  demurrage.  There  must 
be  a  pecuniary  loss,  or  at  least  a  reasonable 
certainty  of  pecuniary  loss,  and  not  a  mere  in- 
convenience arising  from  an  inability  to  use  tbe 
vessel  for  the  purposes  of  pleasure,  or,  as  was 
.«aid  bv  Doctor  Lushington  in  77ie  Clarence,  8 
W.  Rob.  Adm.  286:  "There  must  be  actual  loss 
and  reasonable  proof  of  the  amount. "  In  other 
words,  there  must  be  a  loss  of  profits  in  its 
commercial  sense.  In  all  the  cases  in  which 
we  have  allowed  demurrage  tbe  vessel  has 
l)cen  engaged,  or  was  capable  of  being  engaged 
in  a  profitable  commerce,  and  the  amount  al- 
lowed was  determined  either  by  the  charter 
value  of  such  vessel,  or  by  her  actual  earnings 
at  about  the  time  of  the  collision.  Tbe  Con- 
queror, however,  did  not  belong  to  tbe  class  of 
vessels  which  are  engaged  in  commercial  pur- 
suits, or  are  ordinarily  let  to  hire.  There  is 
doubtless  a  class  of  pleasure  boats  that  are  let 
for  excursions,  and  become  a  source  of  pecuni- 
ary profit  to  their  owners;  but  tbe  Conqueror 
did  not  belong  to  that  class.  She  was  pur- 
chased by  her  owner  for  bis  personal  pleasure, 
and  there  is  not  an  atom  of  testimony  tendiuff 
to  show  that  be  ^bgught  her  for  hire,  orri34 
would  have  leased  her  if  he  had  been  able  to 
do  so,  even  for  the  large  sum  of  $100  per  day 
fixed  as  her  value. 

Again,  the  court  may  properly  take  judicial 
notice  of  the  fact  that  the  yachting  season  in 
our  northern  waters  practically  comes  to  an 
end  before  the  Ist  of  November,  and,  as  tbe 
Conqueror  was  seized  on  August  27,  during 
more  than  one  half  the  time  for  which  demur- 
rage was  allowed  she  probably  would  have 
been  laid  up  at  her  wharf.  It  is  true  there  was 
a  possibility  that  her  owner  might  have  desired 
h^'for  use*  in  a  winter's  cruise  to  tropical  wa- 
ters; but  there  was  not  the  slightest  evidence 
of  that,  and  the  contingency  of  her  being  so 
used  was  too  remote  to  justify  an  allowance 
upon  that  basis. 

The  amount  of  demurrage  allowed,  too, was 
so  great  as,  if  not  to  shock  the  conscience,  at 
least  to  induce  the  belief  that  it  must  have 
been  estimated  by  witnesses  who  were  most 
friendly  to  the  owner.  The  yacht  cost  origi- 
nally $75,000.  The  proposition  that  her  use  for 
a  little  more  than  five  months,  during  the  au- 
tuniu  and  winter,  should  be  worth  to  her 
owner  $15,000  over  and  above  all  her  expenses, 
for^wbich  a  separate  allowance  was  made,  is 
putting  a  strain  upon  our  credulity  which  we 
find  ourselves'  quite  unable  to  bear.  The  truth 
is,  that  estimates  of  value  made  by  friendly 
witnesses,  with  no  practical  illustrations  to 
support  tbem,  are,  as  observed  by  tbe  various 
courts  through  which  tbe  case  of  Sturgis  v. 
Cloxiijh,  68  U.  8.  1  Wall.  269  [17:  580],  passed, 
too  unsafe,  as  a  rule,  to  be  made  the  basis  of  a 
judicial  award,  unless  it  be  shown  with  much 
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greater  certainty  than  it  is  Id  this  case,  either 
that  the  vessel  was  earoiog  profits,  or  that 
she  belonged  to  a  class  of  vessels  for  which 
there  was  a  steady  denaand  io  the  market. 
We  think  the  testimony  upon  the  subject  of 
demurrage  in  this  case  should  have  been  held 
to  be  insufficient. 

5.  The  other  items  of  damage,  going  to  make 
up  the  aggregate  amount  awarded,  included 
about    $4,500    for  the  wages  and   provisions 
of  the  crew,  and  also  for  wharfage,  towage, 
night  watchman,  and  extra  expenses  in  heating 
the  vessel, — all  of  which  are  claimed  to  be  unau- 
1 35]thorized,in  view  of  the  *fact  that  by  U.  8. 
Rev.  Stat.  §829,  the  marshal  is  allowed,  *'for 
the  necessary  expehsesof  keeping  l)oats,  vessels 
or  other  property  attached  or  libeled  in  ad- 
miralty, not  exceeding  $2.50  a  day."    While 
it  is  entirely  true  that  the  marshal  is  thus  lim- 
ited, it  does  not  follow  that  the  libellant  may 
not  incur  a  larger  expense  if,  in  bis  opinion,  it 
is  necessary  for  the  proper  protection  of  the 
vessel,  subject  to  the  contingency  of  paying 
for  it  himself,  if  he  be  unsuccessful.    It  is 
easy  to  understand  that  an  expensive  yacht, 
like  this,  would  require  a  much  larger  outlay 
than  $2.50  per  day  to  provide  her  with  safe  ac- 
commodations and  to  maintain  her  in  good 
condition  and  repair.    The  finding  of  the  com- 
missioner in  this  connection  was  *'tbat  the  col- 
lector took  possession  of  the  yacht  on  the  27th 
of  August,  1891,  by  placing  only  one  person 
on  board  of  her;  that  from  this  time  till  the 
end  of  September,  the  collector,  through  this 
one  representative,  remained  on  board,  claim- 
ing possession  of  the  yacht;  that  during  all 
thto  time  she  lay  in  the  stream  off  Stapleton, 
where  it  was  necessary  to  have  a  crew  on  board 
to  keep  her  safely,  'as  no  ship  could  be  secure 
in   any  stream,'  under  such    circumstances, 
without  such  protection;  that  he  considered 
that  'while  the  vessel  was  in  that  position'  that 
it  was  necessary  to  keep  the  crew  to  'take  care 
of  her,  and  at  no  time  did  he  employ  any 
more  men  then  was  necessary  for  that  pur- 
pose."    "That  on    the   29th   of   September 
the  collector,  at  the  request  of  the  libellant, 
ordered  the  vessel   placed  in  the  Erie  Baffin, 
and  the  marshal  took  partial  possession,  the 
collector  having  resisted  and  his  representa- 
tive still  remaining  on  board.     The  vessel  hav- 
ing been  thus  removed  from  the  stream  where 
she  had  been  at  anchor,  the  captain   testifies 
that  he  took  steps  immediately  to  get  rid  of  the 
crew,  and  that  tbey  were  discharged  as  fast  as 
he  could  do  so   consistently  while  preparing 
the  vessel  for  being  laid  up.     Tbere  is  nothing 
to  contradict  this  testimony,  and  it  seems  to 
me  that  the  captain  pursued  a  reasonable,  as 
well  as  judicious,  course,  one  consistent  with 
his  duty  to  take  proper  care  of  the  vessel.     As 
soon  as  the  marshal,  under  further  process  of 
the  court,  got  exclusive  possession  of  the  yacht, 
on  the  Hth  of  October,  he  put  onl^  one  man 
136]*aboard  of  her  to  represent  him,  and  em- 
ployed the  captain  and  four  men  to  take  care  of 
the  vessel,  besides  a  night  watchman.  The  mar- 
shal's possession  being  a  legal  possession,  be 
had  the  right  to  take  this  course,  and  I  do  not 
find  anything  in  the  testimony,  or  in  the  cir- 
cumstances of  the  case,  to  warrant  the  conclu- 
sion that  the  expenses  of  keeping  such  a  vessel 
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while  in  the  collector's  or  the  marshal's  pos- 
session were  extravagant." 

Whether  these  charges  were  proper  or  not 
was  a  matter  for  the  courts  below  to  determine 
in  the  exercise  of  their  best  judgment,  and,  as 
the  commissioner  found  that  they  were,  and 
both  tbe  district  court  and  the  court  of  ap- 
peals affirmed  his  action  in  that  regard,  we 
are  not  disposed  to  disturb  their  finding,  al- 
though the  amount  seems  large. 

The  decree  of  the  Court  of  Appeals  mttst  be 
reversed,  and  the  case  remanded  to  the  district 
court  for  further  preceedings  in  conformity  to 
this  opinion. 


Ex  parte  GUST  AVE  ALIX.  Petitioner. 

(See  &  C.  Report«r*8  ed.  186-138J 

Writ  of  prohibition. 

Issues  of  ffict  on  wblch  the  question  of  Jurlsdictioi* 
depends,  raised  by  a  petition  of  intervention  and 
an  answer  thereto,  are  not  sufficient  flrround  for  a 
writ  of  prohibition  atrainst  enforcingr  or  proceed- 

.  inR  further  in  orders  or  decrees  previously  made 
in  tbe  suit. 

[No.  15,  Original.] 
Argued  March  1, 1897,   Decided  March  15, 1837, 

PETITION  or  suegestion  for  a  writ  of  pro- 
hibition to  the  Judge  of  the  District  Court 
for  the  District  of  New  Jersey  to  restrain  him 
from  enforcing  orders  or  decrees  made  in  a 
suit  brought  by  John  L.  Mills  in  said  district 
court  against  the  steamer  Allegheny  and  her 
cargo  to  recover  salvage.     Writ  denied. 

The  facts  are  stated  In  the  opinion. 

Messrs,  Horace  L«  Cheyney  and  John  F* 
Lewis  for  petitioner. 

Mr.  Curtis  Tilton  for  respondent. 


Mr.  Chief  Justice  Fuller  delivered  Uie 
opinion  of  the  court: 

Vohn  L.  Mills  filed  his  libel  in  the  dis-[]  37 
trict  court  of  tbe  United  States  for  the  district  of 
New  Jersey  on  the  14ih  day  of  September,  a. 
D.  1896,  against  the  steamer  Allegheny  and  her 
^^argo  to  recover  salvage,  and  such  proceeding* 
were  thereafter  had  thereon  as  resulted  in  a  de- 
-creein  favor  of  the  libellant,  December  2, 1896. 
An  order  for  the  sale  of  the  steamer  and  cargo 
was  entered  December  15;  a  motion  to  vacate 
this  order  was  made  on  behalf  of  Gustave 
Alix,  master  of  the  Belgian  steamer  Caucase, 
which  was  denied  December  21;  the  sale  took 
place  December  22,  and  was  confirmed  Decem- 
ber 30,  1896. 

On  December  26,  1896,  Alix  filed  a  petition 
of  intervention  in  said  cause,  alleging  that  be 
had  filed  a  libel  in  admiralty  against  tbe  Alle- 
gheny October  22,  1894,  in  the  district  court 
of  the  United  States  for  the  district  of  Dels- 
>ware;  that  tbe  steamer  had  been  attached  by 
the  marsluil  of  that  district  in  December  of  that 
year;  and  that  the  district  court  for  tbe  district 
of  New  Jersey  had  no  jurisdiction. 

All  tbe  material  allegations  of  the  petition  of 
intervention  were  denied  by  tbe  answer  thereto, 
and  issues  of  fact  were  raised  on  which  tlit 
question  of  Jurisdiction  depended* 
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ThereupoD,  on  January  11,  1897,  a  petition 
or  suggestion  was  filed  by  Alix  in  this  court, 
seeking  the  issue  of  a  writ  of  probibitioD  to  the 
lodge  of  the  district  court  for  the  district  of 
New  Jersey  to  restrain  him  from  enforciDg  any 
of  the  orders  or  decrees  by  him  theretofore 
made  in  the  suit  of  said  Mill?,  or  proceeding 
further  therein.  A  rule  to  show  cause  was 
granted,  to  which  return  has  been  duly  made. 

The  settled  rules  in  reference  to  the  writ  of 
prohibition  were  thus  laid  down  in  Re  Rice, 
155  U.  S.  896.  402  [39:  193,  201J:  "Where  it 
appears  that  the  court  whose  action  is  sought 
to  be  prohibited  has  clearly  no  jurisdiction  of 
the  cause  originally,  or  of  some  collateral  mat- 
ter arising  therein,  a  party  who  has  objected  to 
the  jurisdiction  at  the  outset  and  has  no  other 
remedy  is  entitled  to  a  writ  of  prohibition  as  a 
matter  of  right.  But  where  there  is  another 
legal  remedy  by  appeal  or  otherwise,  or  where 
the  question  of  the  iurisdiction  of  the  court  is 
doubtful,  or  depends  on  facts  which  are  not 
138] made  *matter  of  record,  or  where  the  ap- 
plication is  made  by  a  stranger,  the  granting  or 
refusal  of  the  writ  is  discretionary.    Nor  is  the 

granting  of  the  writ  obligatory  where  the  case 
as  gone  to  sentence,  and  the  want  of  jurisdic- 
tion does  not  appear  upon  the  face  of  the  pro- 
ceedings. Smith  V.  Whitney,  116  U.  8.  167, 
173  [29:  601,  6031;  Ex  parte  Cooper,  143  U.  S. 
472,  495  [36:  232,  239].^ 

Tested  by  these  rules,  we  are  clear  that  a 
proper  case  is  not  made  for  awarding  the  writ 
of  prohibition. 
Writ  denied. 


THOMAS  ALLEN,  Plff,  in  Err., 

t, 

STATE  OP  GEORGIA. 

(See  8.  C.  Beporter*8  ed.  188-142.) 

Due  process  of  law, 

ne  dismisBal  by  a  state  court  of  a  writ  of  error 
taken  by  the  accused  from  a  conviction,  because 
be  has  escaped  and  is  a  fugitive  from  justice,  is 
not  a  denial  of  due  process  of  law  within  the 
meanlDff  of  the  Federal  Constitution. 

[No.  641.] 

Bubmitted  January  19,  1897,    Decide  March 

15,  1897. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  an  order  of  that 
court  dismissing  a  writ  of  error  sued  out  to 
reverse  the  conviction  of  Thomas  Allen  for 
murder.    Affirmed, 

Statement  by  Mr.  Justice  Brown: 
This  was  a  writ  of  error  to  review  an  order 
of  the  supreme  court  of  the  state  of  Georgia 
dismissing  a  writ  of  error  from  that  court 
which  haa  been  sued  out  to  reverse  the  convic- 
tion of  the  plaintiff  in  error  for  the  murder  of 
one  Charles  Carr. 

After  defendant  bad   been    convicted  and 
tentenced  to  death  by  the  superior  court  of 

Note.— ^8  to  what  is  due  process  of  law,  see  note 
to  Pearson  v.  Tewdall,  24:  430. 
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Bibb  county,  he  made  a  motion  for  a  new  trial 
which  was  overruled,  whereupon  he  sued  out 
a  writ  of  error  from  the  supreme  court  of  the 
state,  which  was  assigned  for  hearing  upon  the 
4th  day  of  March.  1895.  The  case  having 
been  called  upon  that  day,  it  was  made  to  ap- 
pear to  the  court  by  affidavits  that  Allen,  after 
his  conviction  and  *sentence.had  escaped  [  130 
from  jail,  and  was  at  that  time  a  fugitive  from 
justice.  Upon  this  showing,  the  court  ordered 
that  the  writ  of  error  be  dismissed,  unless  he 
should  within  sixty  days  surrender  himself  to 
custody,  or  should  be  recaptured  within  that 
time,  so  as  to  be  subject  to  the  jurisdiction  of 
the  court,  and  should  furnish  evidence  thereof 
by  filing  the  same  in  the  clerk's  office. 

On  May  6 — which  was  more  than  sixty  days 
thereafter — the  court  made  a  further  order,  in 
which,  after  stating  that  the  plaintiff  in  error 
had  not  surrendered  himself  to  custody,  and 
furnished  evidence  thereof  as  required,  and 
that  be  had  not  been  rearrested  since  his  escape 
from  jail,  it  was  ordered  that  the  writ  of  error 
be  finally  dismissed. 

This  judgment  was,  on  July  13, 1895,  made 
the  judgment  of  the  superior  court  of  Bibb 
county.  Afterwards  Allen,  having  been  re- 
captured, was,  on  the  25th  of  April,  1896,  resen- 
tenced to  death  by  the  superior  court,  and 
thereupon  made  application  to  one  of  the 
justices  of  this  court  tor  a  writ  of  error,  which 
was  duly  granted — plaintiff  assigning  as  error 
that  the  dismissing  of  his  writ  of  error  by  the 
supreme  court  of  the  state  of  Georgia  was  a 
denial  of  due  process  of  law. 

Messrs.  W.  C.  Glenn  and  Dan* I  W.  Roun* 
tree  for  plaintiff  in  error. 

Messrs.  J.  M.  Terrell  and  John  R* 
Cooper  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  claims  that  the  order 
of  the  supreme  court  of  the  state  of  Georgia, 
dismissing  his  writ  of  error  to  the  superior 
court  of  Bibb  county  because  he  had  escaped 
from  iail  and  was  a  fugitive  from  justice,  was 
a  denial  of  due  process  of  law  within  the 
meaning  of  the  Federal  Constitution. 

It  appeared  from  the  record  that,  after  the 
writ  of  error  had  been  finally  dismissed  on  May 
6,  1895,  Allen  was  subsequently  recaptured, 
and,  upon  April  25,  1896,  was  resentenced  to 
death  by  the  court  in  which  he  had  been  con- 
victed. While  the  *precise  question  here[140 
involved  has  never  before  been  presented  to  this 
court,  we  have  repeatedly  held  that  we  would 
not  hear  and  determine  moot  cases,  or  cases  in 
which  there  was  not  at  the  time  a  bona  fide  con- 
troversy pending.  In  a  similar  case  from  the 
supreme  court  of  Nebraska  {Bohanan  v.  Ne- 
braska, 126  U.  S.  692  [31:  854]).  wherein  it 
appeared  that,  pending  the  writ  of  error  from 
this  court,  the  plaintiff  in  error  had  escaped, 
and  was  no  longer  within  the  control  of  the 
court  below,  it  was  ordered  tbat  the  submission 
of  the  cause  be  set  aside,  and  unless  the  plain- 
tiff were  brought  within  the  jurisdiction  of  the 
court  below  on  or  before  the  last  day  of  the 
term,  the  cause  should  be  thereafter  left  off 
the  docket  until  directions  to  the  contrary.  A 
like  order  under  similar  circumstances   was 
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•made  in  Smith  ▼.  Cnited  States,  04  U.  8.  97 
[24:  82]. 

Id  civil  cases  it  has  been  the  universal  prac- 
tice to  dismiss  the  case  whenever  it  becomes 
apparent  that  there  was  no  real  dispute  remain- 
ing between  the  plaintiff  and  the  defendant,  or 
tbut  the  case  baa  been  settled  or  otherwise  dis- 
posed of  by  agreement  of  the  parties,  and 
there  was  no  actual  con  troversv  pending,  l^rd 
V.  Veatie,  49  U.  8.  8  How.  251  [12:  1067]; 
Oaines  v.  Hennen,  65  U.  8.  24  How.  558.  628 


[16: 770,  795];  Chamberlain  v.  CUuiand,  66 U. 
8.  1  Black,  419  [17:981;  American  Wood 
Paper  Co.  v.  Etft,  76  U.  8.  8  Wall.  888  [19: 
878];  Dakota  County  v.  Olidden.  118  U.  8. 222 
[28:  981];  LittU  v.  Botoers,  184  U.  8.  547  [38: 
10161:  California  v.  San  Pablo  d  T.  B.  Co. 
149  tJ.  8.  808  [87:  747]. 

We  know  at  present  of  no  reason  why  the 
same  course  may  not  be  taken  in  criminal 
•cases  if  the  laws  of  the  state  or  the  practice 
of  its  courts  authorize  it.  To  justify  any 
interference  upon  our  part,  it  is  necessary  to 
show  that  the  course  pursued  has  deprived, 
or  will  deprive,  the  plaintiff  in  error  of 
his  life,  liberty,  or  property  without  due  proc- 
ess of  law.  Without  attempting  to  deflne 
exactly  in  what  due  process  of  law  consists,  it 
is  sufticient  to  say  that,  if  the  supreme  court 
•of  a  state  has  acted  in  consonance  with  the 
constitutional  laws  of  a  state  and  its  own  pro- 
cedure,  it  could  only  be  in  very  exceptional 
circumstances  that  this  court  would  feel  justi- 
fied in  saying  that  there  had  been  a  failure  of 
due  legal  process.  We  might  ourselves  have 
pursued  a  different  course  in  this  case,  but  that 
is  not  the  test.  The  plaintiff  in  error  must 
141]have  been  *depnved  of  one  of  those  fun- 
damental rights,  the  observance  of  which  is  in- 
dispensable to  the  liberty  of  the  citizen,  to 
justify  our  interference. 

We  cannot  say  that  the  dismissal  of  a  writ  of 
error  is  not  justiSed  by  the  abandonment  of  his 
case  by  the  plaintiff -in  the  writ.  By  escaping 
from  legal  custody  he  has,  by  the  laws  of  most, 
if  not  all,  of  the  states,  committed  a  distinct 
criminal  offense;  and  it  seems  but  a  light  pun- 
ishment for  such  offense  to  hold  that  he  has 
thereby  abandoned  his  right  to  prosecute  a  writ 
of  error,  sued  out  to  review  his  conviction. 
Otherwise  he  is  put  in  a  position  of  saying  to 
the  court:  "Sustain  my  writ  and  I  will  sur- 
render myself,  and  take  my  chanced  upon  a 
«econd  trial;  deny  me  a  new  trial  and  I  will 
leave  the  state,  or  forever  remain  in  hiding." 
We  consider  this  as  practically  a  declaration  of 
4he  terms  upon  which  he  is  willing  to  surren- 
der, and  a  contempt  of  its  authority,  to  which 
DO  court  is  bound  to  submit.  It  is  much  more 
becoming  to  its  dimity  that  the  court  should 
prescribe  the  conditions  upon  which  an  escaped 
<x>nvict  should  be  permitted  to  appear  and 
prosecute  his  writ,  than  that  the  latter  should 
•dictate  the  terms  upon  which  he  will  consent 
to  surrender  himself  to  its  custody. 

The  course  pursued  in  this  case  is  approved 
by  the  ruling  of  many  courts  in  different  states, 
and  notably  in  the  case  of  Com,  v.  Andrews, 


97  Mass.  548.  where  the  defendant  escaped 
during  the  pendency  of  his  case  in  the  supreme 
court.  It  was  held  that,  not  being  present  in 
person,  he  could  not  be  heard  by  attorney;  that 
if  a  new  trial  was  ordered,  he  was  not  there  to 
answer  further,  and  that  if  the  exceptions  were 
overruled,  a  sentence  could  not  be  pronounced 
or  executed  upon  him.  *  'So  far  as  the  defendant 
had  any  right  to  be  heard  under  the  Constitu- 
tion, he  must  be  deemed  to  have  waived  it  by 
escaping  from  custodv  and  the  failing  to  ap- 
pear and  prosecute  his  exceptions  in  person, 
according  to  the  order  of  court  under  which 
he  was  committed."  In  SIterman  v.  Com,  14 
Gratt.  677,  upon  a  similar  state  of  facts,  the 
court  ordered  that  the  writ  of  error  be  dis- 
missed, unless  the  defendant  should  appear  be- 
fore a  certain  day.  This  judgment  was  after- 
wards approved  *in  L^wieh  v.  Com,  20  [142 
Gratt.  728.  In  the  case  of  People  v.  Qenet,  59 
N.  Y.  80  [17  Am.  Rep.  815].  the  defendant  es- 
caped pending  the  settlement  of  a  bill  of  excep- 
tions,and,thecourtdecliningto proceed  with  the 
settlement  of  the  proposea  bill,  the  case  was 
carried  before  the  court  of  appeals  and  the 
action  of  the  court  of  oyer  and  terminer 
affirmed. 

See  also  People  v.  Redinger,  55  Cal.  290  [36 
Am.  Rep.  82];  Wilson  v.  Com.  10  Bush,  526 
[19  Am.  Rep.  76]:  Oresham  v.  Slate,  1  Tex. 
App.  458;  McQawan  v.  Pe<yple,  104  111.  100  [44 
Am.  Rep.  87];  WariDick^.  State,  73  Ala.  486 
[49  Am.  Rep.  591;  StaU  v.  Conners,  20  W. 
Va.  1;  StaU  v.  Wrighl,  82  La.  Ann.  1017  [36 
Am.  Rep.  274];  Woodson  v.  State,  19  Fla.  549; 
Sargent  v.  State,  96  Ind.  63;  Moore  v.  StaU, 
44  Tex.  595;  J&aU  v.  Craighe*id,  44  La.  Ann. 
968;  Zardenta  v.  State  (Tex.)  23  8.  W.  684; 
GnUiff  V.  Slate  (Tex.)  28  8.  W.  466. 

The  course  pursued  in  this  case  has  also  re- 
ceived the  approval  of  the  supreme  court  of  the 
state  of  Georgia  in  several  prior  cases.  Madden 
V.  Slate,  70  Ga.  1B83;  Osborn  v.  StaU,  70  Ga, 
731;  Gentry  v.  StaU,  91  Ga.  669. 

The  Constitution  of  the  state  of  Georgia,  art 
6,  §  2,  T^  6,  requires  the  supreme  court  to  dis- 
pose of  every  case  at  the  first  term,  unless  pre- 
vented by  providential  causes;  and,  by  §  4271 
of  the  Code,  this  enactment  is  repeated,  with  a 
further  provision  that  no  continuance  shall  be 
allowed  except  for  providential  cause.  In- 
deed, it  is  admitted  that  it  would  be  useless  to 
ask  the  supreme  court  of  the  state  of  Georgia 
to  reinstate  this  case,  or  to  grant  to  the  plain- 
tiff in  error  any  relief  whatever,  because,  un- 
der the  rules  and  decisions  of  that  court,  and 
under  the  statutes  of  the  state  of  Georgia  as 
construed  bv  that  court,  such  relief  would  be 
denied.  W'hether  the  court  should  give  the 
plaintiff  sixty  days,  or  until  the  last  dav  of  the 
term,  to  appear  and  surrender  hinDseli  to  cus- 
tody, was  a  matter  for  the  court  to  determine, 
ancl  even  if  there  were  error  in  that  particular, 
it  would  not  constitute  a  denial  of  due  process 
of  law. 

The  order  of  the  Supreme  Court  dismissing 
the  writ  of  error  must  tturefore  be  affirmed. 
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143]  GRAND  LODGE  OF  THE  STATE  fund;"  that  such  resolution  was  in  strict  ac- 

OF  LOUISIANA,  Plff.  in  Err.,  cord   with  the  objects  of  the  instilution.  of 

V.  which  the  Grand  Lodj^e  is  the  supcriniending 

CITY  OF  NEW  ORLEANS.  body  or  organization,  "the  principles  of  which 

are  charily   and  universal  lienevok-nce,"  and 

(See  8.  C.  Reporter's  od.  143-150.)  **lo  the  end  lltereof.  that  cbqritable  institutions 

*may  be  promoted,"  the  act  of  incorpora-  [144 

{Jontract    exempting    from    taxation^ Qrand  tion  was  enacted;  that  further  to  promote  this 

Lodge  of  Mason%.  object  the  legislature,   by  an  act    approved 

March  15.  1855.  exempted  said  hall  from  city 

1.   The  same  necessity  for  a  consideration  exists  and  parish  taxation,  so  lonf  as  it  was  occupied 

for  the  purpose  of  a  contract  exempting  prop-  by  the  Grand  Lodge  of  F.  &  A.  Masons,  which 

erty  from  taxation  that  there  would  be  If  It  were  exemption  was  claimed  to  have  become  a  con- 

a  contract  between  private  parties.  tract  between  the  state  and  the  Grand  Lodge 

%   The  exemption  from  taxation  of  the  hall  of  the  so  long  as  the  property  was  owned  and  occu- 

Grand  Lodge  "so  lonK  as  it  is  occupied  as  a  Grand  j^^j  ^     ^      ^he   petitioner  alleged   that  the 

{:^?4nLct^M4  whl^S^a^P^^^^^^^  P"°^«P^^«  ""^^   °»>j^^^«  «^  Free   Masonry  are 

p?o^rty  w,^^cq^^^^  f  ti"  unchanged,  and  that  the  net  revenues  aris- 

tal  revenue  should  be  applied  to  specitled  cbanta-  ing  from  the  property  have  not  been  diverted; 

ble  purposes,  does  not   constitute  a   contract  that  the  city  now  claims  that  the  property  is 

which  can  be  protected  against  the  provision  of  subject  to  taxation,  and  threatens  to  enforce 

the  state  Constitution  of  1879  exempting  the  the  collection  of  the  taxes, 

property  of  charitable  institutions  only  when  The  answer  of  the  city  was  simply  a  general 

''not  used  or  leased  for  purposes  of  private  or  denial. 

corporate  profit  or  income."  XTpon  the  trial  it  appeared  that  the  Grand 

[No.  111.]  Lodge  was  incorporated  by  act  of  March  18, 

3  _              ,^   ,„^„      r.    .J  J  w      T  *^  1816,  with  full  power  and  authority  to  take, 

JLrgued  January  19,  1S97     Decided  March  15,  i^^id,  and  enjoy  real  and  personal  property, 

•^^^'*  etc. ;  that  the  hall  was  erected  in  the  year  1845 

I-KT  T^nn/x-n   *     .i.     o               i",      ^     *  ^,  for  a  commcrcial  exchaugc.  and  was  purchssed 

N  ERROR  to  the  Supreme  Court  of  the  ^y  the  Grand  Lodge  for  a  hall  in  1858;  that  on 

State  of  Louisiana  to  review  a  judgment  of  jy^^rch  15,  1855.  the  general  assembly  enacted 

that  court  aftirminc  the  judj^ment  of  the  Civil  n^^t  the  building,  whose  location  and  name 

District  Court  for  tiie  Parish  of  Orleans  in  fa-  ^gre  given  in  the  act,  should  be  exempt  from 

vor  of   the  city  of  New  Orleans  for  certain  ^^^^  ^nd  parish  taxation  so  long  as  it  was  oc- 

city  tax^  against  the    Grand  Lodge  of  the  eupied  as  the  Grand  Lodge  of  the  F.  &  A. 

State  of  Louisiana.     Affirmed.  Masons.    It  further  appeared  that  the  objecto 

See  same  case  below.  46  La.  Ann.  717.  proposed  by  the  institution  were  charily  and 

universal  benevolence;  that  contributions  were 
Statement  by  Mr.  Justice  Brown:  exacted  from  each  member  of  the  order  for 
This  was  a  petition  originally  filed  in  the  the  ordinary  expenses  of  the  lodge  and  as  a 
civil  district  court  for  the  parish  of  Orleans  by  fund  for  the  purposes  of  charity,  to  be  dis- 
the  Grand  Lodge  of  the  F.  &  A.  Masons  of  iributcd  as  occasion  required,  and  that  from 
the  state  of  Louisiana,  to  enjoin  the  city  of  1853  to  the  present  time  the  whole  of  the  rev- 
New  Orleans  from  proceeding  to  sell,  for  the  enue,  except  that  used  for  insurance,  repairs, 
taxes  of  1888,  lb89.  and  1890.  certain  property  and  current  expenses,  has  been  exclusively  de- 
owned  by  the  petitioner,  and  claimed  to  be  voted  to  charitable  purposes,  as  staled  in  the 
exempt  from  taxation.  charter  and  act  of  sale.     These  revenues  aver- 

Tlie  petition  set  forth  that  the  Grand  Lodge  aged  over  $3,000  per  year, 

-was    incorporated    by    a    perpetual    charter,  It  further  appeared  that  in  1879  a  new  Con- 

granted  by  the  legislature  in  1816;  that  peti-  stitution  was  adopted  by  the  state,  of  v^rhich 

tioner  was  the  owner  of  a  lot  of  ground,  with  article  207  was  as  follows:    "The  followinir 

buildings  and   improvements  thereon,  at  the  property  shall  be  exempt  from  taxation  and 

corner    of  St.    Charles  and   Perdido  streets,  no  ot her,  m. .*   All  public  property,  places  of 

known  as  the  hall  of  the  Grand  Lodge,  etc.,  religious  worship  or  burial,  all  charitable  in- 

which  propesty  it  had  purchased  in  1853  by  a  stitutions;  .  .  .  provided,  the  ♦property  [145 

Dolarial  act.  in  which  was  incorporated  a  res-  so  exempted  be  not  used  or  leased  for  purposes 

olnlion  of  the  Grand  Lodge,  which,  in  sub-  of  private  or  corporate  profit  or  income." 

stance,  devoted  the  entire  net  revenues  of  such  Upon  the  hearing  in  the  district  court,  the 

property    "to  the  relief  of  worthy  distressed  property  was  held  to  be  exempt  from  taxation, 

members  of  the  order,  their  wives,  children,  and  an  injunction  granted.     The  city  appealed 

and  families,  and  as  a  permanent  charitable  to  the  supreme  court,  which  reversed  the  de- 

NoTE.— ula  to  tjremption  from  taxation:  whether  a  ^^^^  ^f  the  district  court  and  di9solved  the  in- 

^ontractor  not:  not  implied,— see  note   to  Tucker  junction.     Upon  a  rehearing,  the  decree  was 

T.  Ferfruson,  22: 805.  amended  by  recognizing  the  exemption  of  that 

A8  to  direct  tcLxes,  see  note  to  Scboiey  y.  Rew,  23:  part  of  the  property  occupied  by  the  grand 

W.     ,      ^     ,        ,„     „             ,  and  subordinate    lodsres   of  Masons,   and  in 

A8  to  when  taxes  tileaallvoMcsscd  can  Ure^^  0^1,^^  respects  the  demand  was  rejected,  and 

T.'^r^^Voff^ul7n)'JZo^'^^^^^^^^^  '^^  case  remanded   to  the  court  below  with 

jin  10  jxfwer  or  states  to  ror,  see  note  to  DoDDlns  j-.*        .u            'j               j            .i        »_•. 

▼.  Erie  County  Comrs.lO:  1022.  directions  to  hear  evidence  and  ascertain  what 

' As  to  sale  of  lands  for  taxes- strict  compHaneevHth  property  was  thus  occupied,  and  what  prop- 

^UUute  necessary,— oee  note  to  WUliams  v.  Peyton,  w^J  ^M  rented  or  used  for  private  or  corpo- 

4:  51&  rate  profit  or  income,  and  to  pass  upon  and 
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decide  the  relative  values  of  that  part  of  the 
property  thus  occupied  b^  said  Masons  to  tbat 
leased  or  used  as  aforesaid,  tbat  is,  "from  the 
assessed  value  of  the  property,  tiz.,  $60,000, 
must  be  deducted  the  value  of  the  property 
exempted  aforesaic)" 

The  case  having  been  remanded  and  reheard 
in  the  district  court,  a  new  judgment  "was 
rendered  in  favor  of  the  city  for  the  city  taxes 
of  1888,  on  an  assessment  of  920,000;  of  the 
Tear  1889,  on  an  assessment  of  910,000;  and 
for  the  year  1800.  on  an  assessment  of  96,200. 
The  case  was  then  appealed  and  reheard  in 
the  supreme  court,  and  the  judgment  of  the 
district  court  aflSrmed.  Whereupon  petitioner 
•ued  out  this  writ  of  error. 

Meara.  Charles  F«  Buck  and  /.  Q,  A. 

F^lotM  for  plaintiff  in  error. 

MeurB.  Samuel  L.  Gilmoref  City  Attor- 
ney, and  TF.  B,  Sommerville.AssiaX^Tii  City  At- 
torney, for  defendant  in  error. 

Messrs.  M.  J,  Cunningham,  Attorney  €kn* 
eral  for  Louisiana,  F.  C.  Zachnrie,  and  Alex- 
andtr  Porter  Morse  filed  a  brief  for  the  tax 
collectors  and  board  of  assessors  of  the.  parish 
of  Orleans. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

146]  *The  only  question  in  this  case  is 
whether  the  act  of  1855,  exempting  the  hall  of 
the  Grand  Lodge  from  state  and  pansh  taxation, 
*'so  long  as  it  to  occupied  as  a  Grand  Lodge  of 
the  F.  &  A.  Masons."  coostitutes  a  contract 
between  the  state  and  the  complainant,  or  was 
a  mere  continuing  gratuity  which  the  legisla- 
ture was  at  liberty  to  terminate  or  withdraw 
at  any  time,  and  which  the  state  did  subse- 
quently withdraw  by  the  adoption  of  a  Con- 
stitution, which  secured  the  exemption  of  the 
property  of  "all  charitable  institutions;  .  .  . 
provided,  the  property  so  exempted  be  not 
used  or  leased  for  the*  purposes  of  private  or 
corporate  profit  or  income."  It  appeared  in 
this  case  that,  during  the  years  in  which  the 
assessments  complained  of  were  made,  a  part 
of  the  ground  floor  of  the  exempted  property 
was  rented  for  stores;  that  some  of  the  rooms 
were  rented  for  otber  like  purposes,  and  that 
from  these  sources  a  large  amount  of  corporate 
income  had  been  realized,  although  that  in- 
come was  devoted  to  charitable  purposes. 

If  the  act  of  1^55  be  regarded  as  a  contract 
within  the  case  of  Dartmouth  College  v.  Wood^ 
ward,  17  U.  S.  4  Wheat.  518  [4:  629],  then  it 
is  clear  tbat  the  exemption  from  taxation  was 
valid,  and  beyond  the  power  of  the  legislature 
to  abrogate.  Pi^ua  Branch  of  State  Bank 
V.  Enoop,  57  U.  8.  16  How.  869  [14:  977]; 
J^eio  Jersey  v.  Wilson,  11  Q.  8.  7  Cranch, 
164  [8;  803];  Gordon  v.  Appeal  Tax  Court,  44 
U.  8.  8  How.  188  [11:  529];  Dodge  v.  Woi^sey, 
69  U.  8.  18  How.  381  [15:  4U1]:  Jefferson 
Branc/i  Bank  v.  Skelly,  66  U.  8.  1  Black,  486 
[17:  178];  MeGehee  v.  Mathias,  71  U.  8.  4 
Wall.  148  [18: 814];  Wilminoton  d  W,  R,  Co.  v. 
Beid,  80  U.  8.  18  Wall.  264  [20:  6681;  Hum- 
phrey V.  Pegues,  83  U.  8.  16  Wall.  244  [21: 
826];  Farrington  v.  Tennessee,  95  U.  8.  679  [24: 
558];  New  Jersey  v.  Yard,  95  U.  8. 104  [24 :  852]. 

To  make  such  a  contract,  however,  tbere  is 
the  same  necessity  for  a  consideration  tbat 


there  would  be  if  it  were  a  contract  letween 
private  parties.  If  the  law  be  a  mere  offer  of 
a  bounty,  it  may  be  withdrawn  at  any  time, 
notwithstanding  the  recipients  of  such  bounty 
may  have  incurred  expense  upon  the  faith  of 
such  offer.  Thus,  the  legislature  of  the  state- 
of  Michigan,  desiring  to  encourage  the  manu- 
facture of  salt,  which  had  been  recently  dis- 
covered in  the  Saginaw  Valley,  in  1859,  offered 
exemption  from  taxation  and  a  bounty  of  10 
cents  per  bushel  to  all  individuals,  companies, 
or  corporations  formed  *for  the  purpose  [147 
of  boring  for  and  manufacturing  salt.  It  wa» 
held  in  ikiU  Mfg.  Co,  v.  East  Saginaw,  80  U.  8. 
13  Wall.  878  l20:  611],  that,  if  the  salt  com- 
pany plaintiff  bad  been  incorporated  by  a  spe- 
cial charter,  containing  the  provision  that  its 
property  should  be  exempt  from  taxation,  and 
that  charter  had  been  accepted  and  acted  upon^ 
it  would  have  constituted  a  contract;  but  that 
this  was  a  bounty  offered  to  all  corporations 
and  individuals  who  should  manufacture  salt» 
and  there  was  no  pledge  that  it  should  not  be 
repealed  at  any  time;  tbat  as  long  as  it  re- 
mained a  law,  every  individual  or  corporatioa 
was  at  liberty  to  avail  himself  or  itself  of  its 
advantages,  by  complying  with  its  terms,  and 
doing  the  things  which  it  promised  to  reward ^ 
but  was  also  at  lit>erty  at  any  time  to  abandon 
such  a  course;  that  it  was  a  matter  purely  vol- 
untary upon  both  sides — giving  to  one  party 
the  power  to  abandon  the  manufacture  of  salt, 
and  to  the.other  to  repeal  the  exemption  from- 
taxation  and  the  bounty  of  10  cents  per  bushel. 
The  consequence  of  a  different  decision  in  this 
case  might  easily  have  become  disastrous,  since 
the  arguments  whii:h  were  urged  upon  this 
court  at  tbat  time  would  have  been  equally 
forceful  at  any  time  thereafter,  and  the  slate 
might  have  found  itself  bound  by  a  perpetual 
pledge  to  pay  10  cents  upon  every  bushel  of 
salt  thereafter  manufactured  by  the  companies, 
which  had  embarked  in  the  enterprise  under 
the  encouragement  of  the  bounty.  A  like  rul- 
ing was  made  in  Welch  v.  Cook,  97  U.  8.  541 
[24:  1112],  in  which  an  act  of  the  legislature  of 
the  District  of  Columbia,  exempting  from  gen- 
eral taxation  for  ten  years  such  real  and  per- 
sonal property  as  might  be  employed  within 
the  District  for  manufacturing  purposes,  did 
not  create  an  irrepcalable  contract  with  the 
owners  of  such  property,  but  merely  conferred 
a  bounty,  liable  at  any  time  to  be  withdrawn. 

Complainant,  while  admitting  the  soundness 
of  this  proposition,  claims  that  the  requisite 
consideration  existed  in  the  deed 'by  which  the 
property  was  acquired,  wherein  the  Grand 
Lodge  solemnly  declared  and  proclaimed  said 
purchase  to  be  made  for  the  purpose  and  object 
of  creating  a  fund  for  charitable  purposes,  in  the 
relief  of  worthy  distressed  members*of  the[  1 48 
order,  their  wives,  children,  and  families;  and 
solemnly  pledged  itself  that  as  soon  as  the  said 
property  should  be  paid  for,  the  whole  of  the 
revenue  which  might  be  derived  from  it,  after 
deducting  necessary  and  unavoidable  expenses 
on  its  account,  should  be  devoted  to  those  ob- 
jects. 

This  consideration,  however,  was  not  one 
upon  the  faith  of  which  the  legislature  granted 
the  exemption,  since  the  deed  had  alreaay  been 
in  existence  for  two  years,  and  the  property  had 
been  purchased  under  the  resolution  of  the 
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lodge,  adopted  January  27,  1858.  to  the  same 
effect  as  the  above  recital  in  the  deed.  While 
subscriptions  for  the  purchase  of  the  property 
may  have  been  obtained  upon  the  faith  of  this 
resolution,  it  cannot  be  said  to  have  constituted 
a  consideration  for  the  exemption.  The  alleged 
contract  for  exemption  was  not  contained  in 
the  charter — as  in  other  cases  where  such  ex- 
emption has  been  sustained — since  the  lod^i^e 
bad  already  pledged  its  revenues  to  charitable 
purposes;  and  when  the  act  was  passed  it  gave 
DO  additional  pledge,  and  promised  nothing 
"which  it  had  not  already  promised  and  was 
bound  in  honor  to  perform.  If  additional 
subscriptions  were  obtained  upon  the  faith  of 
the  act,  the  subscribers  were  bound  to  take  no- 
tice of  the  fact  that  the  legislature  was  at  lib- 
erty to  repeal  the  act  at  any  time,  or,  that  the 
people  might,  in  the  exercise  of  their  sovereign 
power,  nullify  it  by  an  amendment  to  the  Con- 
stitution. 

In  Home  of  the  Friendless  v.  Rouse,  75  U. 
8.  8  Wall  430  [19:  495J,  relied  upon  by  the 
plaintiff  in  error,  the  exemption  was  contained 
in  the  original  charter  of  the  Home  for  the 
Friendless,  which  purported  in  its  preamble  to 
be  granted  for  the  purposes  of  encouraging  the 
undertaking,  and  enabling  the  parties  engaged 
therein  more  fullv  and  effectually  to  accom- 
plish their  laudable  purpose.  The  exemption 
was  offered,  not  in  view  of  a  consideration 
which  had  already  passed,  but  for  the  purpose 
of  inducing  the  incorporators  to  accept  the 
charter  and  to  carry  out  the  enterprise. 

So,  in  8t,  Anna's  Asylum  v.  New  Orleans, 
105  U  8.  862  [26:  1128],  the  institution  was 
incorporated  under  an  act  of  the  general  assem- 
bly, which  declared  that  all  the  property  belong- 
149]ing  to  the  institution  *should  be  exempted 
from  all  taxation.  The  question  turned  upon 
the  exemption  of  certain  property  which  was 
devised  to  it  twenty  years  after  it  was  incorpo- 
rated, the  revenues  of  which  were  applied  to 
enable  it  to  carry  on  its  work;  but  it  was  held 
that  the  contract  applied  not  only  to  property 
in  existence  when  the  charter  was  granted,  nor 
only  to  that  which  was  in  existence  when  the 
Constitution  of  186S  was  adopted,  but  to  all 
which  might  afterwards  be  acquired  in  the  due 
fulfilment  of  the  purposes  of  the  institution. 

We  are  of  opmion  that  the  act  in  question  in 
this  case  was  one  which  the  legislature  micrht 
properly  enact  as  a  matter  of  public  policy, 
and  in  aid  of  a  beneficent  purpose;  but  that  it 
was  a  mere  gratuity  or  bounty  which  it  was 
competent  at  any  time  to  terminate,  and  that 
this  was  done  by  Const.  1879,  art.  207.  The 
case  is  practically  upon  all  fours  with  that  of 
Chtist  Church  v.  Philadelphia  County,  65  U. 
8.  24  How.  300  [16:  602],  in  which  the  legisla- 
ture of  Pennsylvania  enacted  that  "the  real 
property,  including  ground  rents,  now  belong- 
ing and  payable  to  Christ  Church  Hospital,  in 
the  city  of  Philadelphia,  so  long  as  the  same 
shall  continue  to  belong  to  the  said  hospital, 
shall  be  and  remain  free  from  taxes.  Eighteen 
years  thereafter,  the  legislature  enacted  that  all 
property  belonging  to  any  association,  then  ex- 
empt from  taxation,  other  than  that  in  actual 
use  and  occupation  of  such  association,  should 
thereafter  be  subject  to  taxation.  It  was  held 
that  this  last  law  was  not  in  violation  of  the 
Constitution  of  the  United  States;  that  the  for- 
166  U.  8. 


mer  act  of  1883  was  a  mere  privilege  existing 
bene  placitum,  and  might  be  revoked  at  the 
pleasure  of  the  sovereign.  It  would  seem  from 
this  case  that  the  hospital  had  been  incorpo- 
rated long  before  the  act  containing  the  ex- 
emption was  passed,  as  thatr  act  recited  that  the 
hospital  '*had  for  many  years  afforded  an 
asylum  for  numerous  poor  and  distressed  wid- 
ows," and  that  the  exemption  was  granted  on 
account  of  its  means  bein^  curtailed  by  decay 
of  the  buildings,  and  the  mcreased  burden  of 
taxation.  So  in  Tucker  v.  Ferguson,  89  U.  8. 
22  Wall.  527  [22:  805].  And  in  West  Wiscon- 
sin  R.  Co.  V.  Trempealeau  County  Supers.  93 
U.  S.  595  [23:  814],  it  was  held  that  an  act  of 
the  legislature  exempting  property  of  all  rail- 
roads *from  taxation  was  not  a  contract  [150 
to  exempt,  unless  there  were  a  consideration  for 
the  act;  that  the  promise  of  a  gratuity,  spontane- 
ously made,  may  be  kept,  changed,  or  recalled 
at  pileasure,  and  that  this  rule  applied  to  the 
agreements  of  states,  made  without  considera- 
tion,  as  well  as  to  those  of  persons.  See  also 
Newton  v.  Mahoning  County  Comrs.  100  U.  8. 
548,  561  [25:  710,  712],  and  People,  Gunning- 
ham,  V.  Roper,  35  N.  Y.  629,  wherein  a  law, 
providing  that  persons  who  had  served  seven 
years  in  the  militia  and  had  been  honorably 
discharged,  were  entitled  to  perpetual  immu- 
nity from  taxation  to  the  extent  of  $500  each, 
was  held  to  be  repealable  at  any  time  by  the 
legislature. 

The  act  of  1855,  now  in  question,  clearly 
falls  within  the  latter  class  of  gratuities  or 
bounties,  which  are  subject  to  the  will  of  the 
legislature,  and  may  be  withdrawn  at  any  time. 

The  decree  of  the  court  below  was  therefors 
rigJU  and  will  be  affirmed. 


HENDERSON  BRIDGE  COMPANY,  ^Iff. 

in  Err,, 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  Reporter's  ed.  160-170.) 

State  tax  on  bridge  company— post  road— esti- 
mate for  taxation, 

1.  A  state  tax  on  the  intangible  property  of  a  com- 
pany chartered  by  that  state  and  malntaininir  a 
bridge  over  a  river  on  the  state  t)oundary  is  not 
an  unconstitutional  burden  on  Interstate  com- 
merce, when  the  business  carried  on  over  the 
bridge  Is  done  by  other  persons  and  corporations 
which  pay  the  bridge  company  tolls  for.t he  privi- 
lege of  using  the  bridge. 

2.  The  fact  that  a  bridge  over  a  navigable  river 
between  two  states  is  made  a  post  road  by  an  act 
of  Congreps  which  alcto  regulates  the  height  of  the 
bridge  and  the  width  of  the  spans  does  not  inter- 
fere with  the  right  of  tbe  state  to  impose  taxes 
upon  the  bridge  company. 

8.  The  val  ue  of  the  intangible  property  of  a  bridge 
company  which  maintains  a  bridge  over  a  river 

Note.— ^»  to  power  of  Congress  to  regulate  com* 
merce,  see  notes  to  Gibbons  v.  Ogden,  6:  28,  and 
Brown  v.  Maryland,  6: 678. 

As  to  toniuige  tag^  see  note  to  Inman  Steamship 
Ck).  V.  Tinker,  24: 118. 

As  to  interstate  t^tmmeree;  regulation  of;  power  of 
Congress;  how  far  exclusive^—Bee  note  to  Glouoester 
Ferry  Oo.  v.  Pennsylvania,  29: 1S8. 
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betweeo  two  Btates  is  properly  estimated  for  the 
purpose  of  taxation  in  the  state  which  frranted 
the  franchise  of  the  companj-,  by  estimatinf?  the 
total  value  of  the  entire  property  of  the  corpo> 
ration  in  both  states,  and  deductinir  therefroin 
the  tangible  property  in  the  state  named  as  well 
as  the  value  of  nil  the  property,  tanRrible  and  in- 
tanffihle,  in  the  other  state,  althoufrh  certain 
privileges  are  granted  to  the  corporation  by  the 
other  state  and  an  act  of  Ck)ngres8  regulating  the 
height  and  width  of  the  spans  of  the  bridge  de- 
clares it  a  post  road. 

[No.  462.] 

Argued  December  11,  U,  1S96.    Decided  March 

16,  1897. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgmeut  of 
that  court  affirmiDg  the  judgment  of  the  State 
Circuit  Court  in  favor  of  the  plaintilF,  the 
Common  wealth  of  Kentucky,  against  the  Hen- 
derson Bridge  Company  for  the  amount  of 
taxes  levied  against  that  company  on  an  assess- 
ment of  its  intangible  property  made  by  the 
Kentucky  board  of  valuation  and  assessment 
Afflrmed. 

See  same  case  below.  31  S.  W.  486. 

The  facts  are  stated  in  the  opinion. 

Mes9T8.  James  P.  Helm  and  Ildm  Bruce 
for  plaintiff  in  error. 

Mr.  William  J.  Hendrick  for  defendant 
in  error. 

152]  Mr.  Chief  Justice  Faller  delivered 
the  opinion  of  the  court: 

This  was  an  action  brought  by  the  common- 
wealth of  Kentucky  against  the  Henderson 
Bridge  Company  to  recover  the  sum  of  $3,- 
675.91.  taxes  levied  against  that  company  on 
an  assessment  made  of  its  intangible  property 
by  the  Kentucky  Board  of  Valuation  and  As- 
sessment for  the  year  1893. 

The  Henderson  Bridge  Company  is  a  cor- 
poration created  by  the  commonwealth  of 
Kentucky  for  the  purpose  of  erecting  and  op- 
erating a  railroad  bridge,  with  its  approaches, 
over  the  Ohio  river  between  the  city  of  Hen- 
derson, in  Kentucky,  and  the  Indiana  shore. 

The  record  does  not  show  that  it  was  also 
Incorporated  under  any  law  of  Indiana,  but 
the  company  alleged  that,  being  incorporated 
by  the  laws  of  Kentucky,  it  was  granted  cer- 
tain powers  and  privileges  under  the  laws  of 
Indiana;  though  it  was  not  denied  that  the 
company  actually  constructed  and  now  owned 
and  operated  the  bridge  and  approaches  under 
its  Kentucky  charter.  It  was,  moreover, 
averred  that  the  company  built  its  bridge  under 
and  in  accordance  with  the  act  of  Congress  of 
December  17,  1872  (17  Stat,  at  L.  898.  chap.  4), 
entitled  "An  Act  to  Authorize  the  Construc- 
tion of  Bridges  across  the  Ohio  River,  and  to 
Prescribe  the  Dimensions  of  the  Same,"  which 
provided  that  any  such  bridge  should  be  rec- 
ognized as  a  post  route;  and  the  act  supple- 
mentary to  that  act  approved  February  14, 
1888  (22  Stat,  at  L.  414.  chap.  44). 

It  appeared  that  the  bridge  company  owned 
9.46  miles  of  railroad  and  .65  of  a  mile  of  sid- 
it)g,  making  its  railroad  connections  in  In- 
diana, which  property  was  assessed  for  taxa- 
tion in  that  state,  at  $627,660;  that  the  length 
of  the  bridge  in  the  two  states,  measured  by 
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feet,  was  one  third  in  Indiana  and  two  thirds 
in  Kentucky:  that  the  tangible  property  of  the 
company  was  assessed  in  Henderson  county. 
Kentucky,  at  $649,735.54;  that  the  capital 
stock  of  the  company  was  $1,000,000.  and  that 
it  bad  issued  bonds  to  the  amount  of  $2,000,000. 

From  the  evidence  before  them,  the  board  of 
valuation  *and  assessment  placed  the  val-[  15tf 
ue  of  the  company's  entire  profHjrty  at  $2.9oO.- 
000,  and  ded  ucted  l  herefrom  $627,660  f  or  t  he  tan- 
(rible  property  assessed  in  Indiana,  which  left 
$2,272,340,  of  which  two  thirds,  or  $1,514.^93, 
was  held  to  be  the  entire  value  of  the  property 
in  Kentucky.  From  this.  $649,735.54.  the 
value  of  the  tangible  property  in  Henderson 
county  was  deducted,  and  the  remainder. 
$865,157.46.  was  fixed  by  the  board  as  the 
value  of  the  company's  franchise. 

The  compnny's  stock  was  worth  not  less  thao 
$90  per  share  on  the  market,  and  the  bond» 
took  precedence  of  the  stock.  The  evidence 
showed  a  large  amount  of  assets  and  the  re- 
ceipt of  a  large  income.  From  the  total  value 
$1,885,107  was  deducted  for  the  tangible  and 
intangible  property  in  Indiana,  and  the  tazeft 
in  Kentucky  were  levied  on  $1,514,893  of  tan^ 
gible  and  intangible  property  in  that  state. 

The  tax  on  the  tangible  property  amounted 
to  $2,762.08,  and  this,  as  we  understand  it.  wa» 
paid  by  the  company.  The  tax  on  the  intan- 
gible property  was  $3,675.91,  which  the  com- 
pany refused  to  pay,  whereupon  this  action 
was  brought  for  its  recovery. 

The  state  circuit  court  rendered  judgment 
in  favor  of  the  commonwealth  for  $595,  which 
was  reversed  by  the  court  of  appeals,  whicb 
held  the  commonwealth  entitled  to  recover  the 
full  amount.  31  S.W.  486.  The  cause  hav- 
ing been  remanded,  and  judgment  entered  ac- 
cordingly, by  the  circuit  court,  and  atfirmed 
by  the  court  of  appeals,  this  writ  of  error  wat 
sued  out. 

The  company  was  chartered  by  the  state  of 
Kentucky  to  build  and  operate  a  bridge,  and 
the  state  could  properly  include  the  franchises 
it  had  granted  in  the  valuation  of  the  com- 
pany's property  for  taxation.  Central  P.  IL  Co, 
V.  California,  162  U.  S.  91  [40:903j.  The  rcgUr 
laiion  of  tolls  for  transportation  over  the 
bridge  considered  in  Cocingion  <&  C,  Bridgt 
Co.  v.  KetUuckj^A^  U.  S.  204  [38:  962,  4  Inters. 
Com.  Rep.  649],  presented  an  entirely  different 
question. 

Clearly  the  tax  was  not  a  tax  on  the  interstate 
business  carried  on  over  or  by  means  of  the 
bridge,  because  the  bridge  company  did  not 
transact  such  business.  That  business  was  car- 
ried *on  by  the  persons  and  oorporations[  1 54 
which  paid  the  bridge  company  tolls  for  the 
privilege  of.  using  the  bridge.  The  fact  that 
the  tax  in  question  was  to  some  extent  affected 
by  the  amount  of  the  tolls  received,  and  there- 
fore might  be  supposed  to  increase  the  rate  of 
tolls,  is  too  remote  and  incidental  to  make  it 
a  tax  on  the  business  transacted.  This  ver^ 
question  was  decided  in  Mew  York,  L,  E,  d  H". 
R  Co.  V.  Pennnsyltania,  158  U.  S.  431,  489 
39:  1043,  1045],  where  it  was  said:  "It  is  ar- 
gued that  the  imposition  of  a  tax  on  tolls 
might  lead  to  iqcreasing  them  in  an  effort  to 
throw  their  burthen  on  the  carrying  company. 
Such  a  result  is  merely  conjectural,  and.  at  all 
events,  too  remote  and  indirect  to  be  an  inter- 
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feronce  with  interstate  comnierce.  The  inter- 
fereuce  with  the  commercial  power  must  be 
direct,  and  Dot  the  mere  iDci<leotal  effect  of 
the  requiremeot  of  the  usual  proportional  con- 
tribution to  public  maintenance."  The  only 
franchises  treated  here  as  the  subject  of  taxa- 
tion were  those  granted  by  the  state  of  Ken- 
tucky. 80  far  as  the  state  of  Indiana  could 
be  said  to  have  conferred  any  franchise  upon 
the  company,  it  was  a  franchise  that  inhered 
in  that  portion  of  the  structure  that  was 
within  the  state  of  Indiana, the  value  of  which 
was  not  included  in  the  tax  complained  of. 

The  acts  of  Congress  conferred  no  ri^ht  or 
franchise  on  the  company  to  erect  the  bridge 
or  collect  tolls  for  its  use.  They  merely  rep^u- 
lated  the  height  of  bridges  over  that  river  and 
the  width  of  their  spans,  in  onier  that  they 
might  not  interfere  with  its  navigation.  The 
declaration  that  such  bridges  should  be  re- 
garded as  post  roads  did  not  interfere  with  the 
right  of  the  slate  to  impose  taxes,  as  was  de- 
cided in  Po€tal  Teleg.  Cable  Co.  v.  Charleston, 
153  U.  8.  692,  700  [38:  871, 875,  4  Inters.  Com. 
Rep.  637 J.  The  contrary  view  would  with- 
draw from  the  taxing  power  of  the  states 
Dearly  all  the  railroads  and  'stage  routes 
throughout  the  country. 

The  tax  in  controversy  was  nothing  more 
than  a  tax  on  the  intangible  property  of  the 
company  in  Kentucky,  and  was  sustained  as 
sucb  by  the  court  of  appeals,  as  consistent 
with  the  provisions  of  the  Constitution  of  Ken- 
tucky in  reference  to  taxation. 

And  for  the  reasons  given,  and  on  the  au- 
thorities cited  in  Sanford  v.  Poe  {'* Adams 
Ejtp.  Co.  v.  Ohio  State  Auditors"),  165  U.  8. 
155]  194  {a?Ue,  683],  we  are  unable  ♦to  con- 
clude that  tne  method  of  taxation  prescribed  by 
the  statute  of  Kentucky  and  followed  in  mak- 
ing this  assessment  is  in  violation  of  the  Con 
stitution  of  the  United  States. 

Judgment  affirmed, 

Mr.  Justice  White  dissenting: 

A  fuller  statement  of  the  facts  than  is  given  in 
the  opinion  of  the  court  seems  to  me  necessary  in 
order  to  make  clear  the  reasons  for  my  dissent. 

The  plaintiff  in  error,  the  Henderson  Bridge 
Company,  owns  and  operates  a  bridge  across 
the  Ohio  river  from  Henderson,  Kentucky,  to 
the  Indiana  shore.  This  bridge  is  largely  oc- 
cupied by  railroad  tracks,  used,  necessarily, 
solely  for  interstate  commerce.  On  the  Ken- 
tucky side  there  is  an  approach,  and  one  also 
on  the  Indiana  side,  consisting  of  an  embank- 
ment and  a  siding  about  9  miles  in  length. 
The  corporation  was  chartered  by  the  state  of 
Kentucky.  The  general  laws  of  the  state  of 
Indiana  provide  for  the  recognition  of  any 
corporation  "created  by  the  laws  of  another 
state  for  constructing  a  bridge  across  any  river 
or  stream  forming  in  whole  or  in  part  the 
boundary  between  such  other  state  and  this 
state."  It  directs  also  the  filing  of  a  copy  of 
the  charter  in  Indiana  and  subjects  the  char- 
ter of  the  corporation  to  the  exercise  by  the 
state  of  Indiana  of  the  power  to  repeal,  al- 
ter, or  amend.  The  bridge  in  question  was 
also  authorized  by  act  of  Congress  and  was 
established  as  a  post  route.  17  8tat.  at  L.  898, 
as  amended  by  22  Stat,  at  L.  414.  Whether 
the  operation  of  the  Indiana  legislution  was  to 
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make  the  bridge  company  an  Indiana  corpora- 
tion, need  not  be  considered.  It  is  certain^ 
however,  from  the  facts  just  stated,  that  the 
bridge  company  possessed,  first,  a  franchise  to 
exist  as  a  corporation  from  the  state  of  Ken- 
tucky, and  under  this  franchise  to  build  and 
operate  the  bridge  to  the  Indiana  line—that  is, 
two  thirds  of  its  length;  second,  that  it  also 
possessed  a  franchise  or  right  from  the  state  of 
Indiana,  whether  *a  corporation  under  [150 
the  Indiana  laws  or  not,  to  build  and  operate  the 
bridge  and  its  approaches  in  so  far  as  these 
structures  were  to  be  located  in  that  state; 
third,  a  franchise  or  right  derived  from  the 
United  States  to  operate  the  bridge  for  pur- 
poses of  interstate  commerce  and  as  a  post 
route.  None  of  these  franchises  were  incom- 
patible, the  one  with  the  other,  and  all  wereol 
such  a  nature  as  to  be  of  value  to  the  corporation. 

The  laws  of  the  state  of  Kentucky  under 
which  the  tax  in  question  was  levied  are  set 
out  in  extenso  in  the  opinion  of  the  court  in 
Adams  Erp.  Co.  v.  Kentuckif,  this  day  decided, 
166 U.  S.  171  [post,  960],  and  I  therefore  content 
myself  with  a  brief  statement  thereof.  The  .sec- 
tions referred  to  are  as  numbered  and  con- 
tained in  Barbour  &  Carroll's  compilation  of 
the  Kentucky  statutes  in  force  in  1894. 

Section  4019  fixes  the  rate  of  taxation  and 
the  various  purposes  for  which  taxes  may  be 
imposed.  Section  4020  defines  the  general 
subjects  of  taxation,  that  is  to  say,  the  objects 
upon  which  the  rate  of  taxation  provided  in 
the  previous  section  are  to  be  levied.  This  lat- 
ter section  provides  that  "all  real  and  personal 
estate  within  this  state,  and  all  personal  estate 
of  persons  residing  in  this  state,  and  of  all  cor- 
porations organized  under  the  laws  of  this 
state,  whether  the  property  be  in  or  out  of  this 
state,  including  intangible  property,  which 
shall  be  considered  and  estimated  in  fixing  the 
value  of  corporate  franchises  as  hereinafter 
provided,  shall  be  subject  to  taxation  unless  the 
same  be  exempt,"  etc. 

It  is  manifest  that  this  section  clearly  desig- 
nates the  objects  of  taxation  to  be  as  follows: 
(a)  all  real  and  personal  estate  within  this 
state:  (b)  all  personal  estate  of  persons  residinj^ 
within  the  state;  (c)  all  the  property  of  corpo- 
rations organized  under  the  law  of  the  state, 
whether  such  property  be  in  or  out  of  thestate, 
including  the  intangible  property  of  such  cor- 
porations, which  property,  that  is,  the  intangi- 
ble property,  whether  situated  in  or  out  of  the 
state,  shall  be  considered  and  estimated  in  fix- 
ing the  value  of  the  corporate  franchises. 

The  statutes  of  Kentucky  provide,  as  a  gen- 
eral rule,  for  the  assessment  by  the  local  or 
county  officials  of  all  real  aud*personal  [157 
property  of  individuals  or  corporations  m  the 
county  where  the  property  is  situated  or  the 
corporation  established.  The  franchise  tax 
embraced  in  the  last  of  the  foregoing  enumera- 
tions is  not  assessed  by  the  local  authorities,, 
but  by  a  board  of  valuation  and  assessment, 
composed  of  the  state  auditor,  treasurer,  and 
secretary  of  state,  for  it  is  said  in  g  4077:  *'  The 
auditor,  treasurer,  and  secretary  of  state  are 
hereby  constituted  a  board  of  valuation  and 
assessment  for  fixing  the  value  of  said  fran- 
chises,** and  a  subsequent  sentence  makes  the 
state  auditor  the  chairman  of  the  board.  Sec- 
tion 4078  compels  a  return  to  this  board  show- 
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ing  the  amount  of  capital  stock,  preferred  and 
common;  the  number  of  shares;  the  amount 
of  stock  paid  up;  tbe  par  and  real  value  thereof; 
the  highest  price  at  which  such  stock  was  sold 
at  a  bona  tide  sale  within  the  next  twelve 
months  before  tbe  day  on  which  tbe  statement 
is  required  to  be  made;  the  amount  of  surplus 
and  undivided  profit,  the  value  of  all  assets, 
the  total  amount  of  principal  indebtedness,  tbe 
amount  of  gross  or  net  earnings  or  income,  in- 
cluding interest  on  investments  and  income 
from  all  sources  for  twelve  months;  the  amount 
and  kind  of  tangible  property  in  the  state,  and 
where  situated,  "assessed  or  liable  to  assess- 
ment Id  the  state,"  and  the  fair  cash  value 
thereof  estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale,  and  such  other  facts  as 
the  auditor  mny  require.  Bection  4079  pro- 
vides, if  the  corporation  have  a  line  or  lines  ex- 
tending beyond  the  limits  of  tbe  state,  tbe 
statement  must  also  show  tbe  length  of  tbe  en 
tire  line  owned,  leased,  or  controlled  in  the 
state,  and  the  entire  line  of  the  same  company 
elsewhere.  If  the  corporation  be  organized 
under  tbe  laws  of  any  other  state,  or  under  the 
laws  of  Kentucky,  but  conducts  its  business  in 
Kentucky  as  well  as  in  other  states,  the  state- 
ment is  required  to  show  the  gross  or  net  in 
come  or  earnings  received  in  the  state  and  out 
of  the  state  on  business  done  in  the  state  and 
tbe  entire  gross  receipta  of  the  company  in  the 
state  and  elsewhere  during  twelve  months. 

From  the  data  thus  obliged  to  be  furnished 
to  the  board,  tbe  act  (§  4079)  commands  that 
the  assessment  of  the  franchises  of  the  corpora- 
158]  tion  created  by  tbe  state  of  *Kentuckv 
shall  be  made  as  follows  (I  quote):  **  Provided, 
that  said  board  from  said  statement  and  from 
such  other  evidence  as  it  may  have,  if  such 
corporation,  company,  or  association  be  organ- 
ized under  the  laws  of  this  state,  shall  fix  the 
value  of  tbe  capital  stock  of  the  corporation, 
company,  or  association,  as  provided  in  the  next 
succeedmtr  section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all  tan- 
gible property  assessed  in  this  state  or  in  the 
counties  where  situated.  Tfte  remainder  thus 
found  shall  be  the  value  of  its  corporate  fran- 
chise subject  to  taxation  as  aforesaid.**  The  fol- 
lowing section  (4080)  fixes  the  rule  for  tbe  ascer- 
tainment of  tbe  value  of  the  capitaT stock  by 
which  tbe  amount  of  the  tax  on  franchises  is  to 
be  arrived  at,  by  making  it  tbe  duty  of  the 
board  to  * 'take  Vte proportion  which  the  gross  re- 
ceipts in  this  state  within  twelve  months  .  .  . 
hears  to  the  entire  gross  receipts  of  the  company" 
and  declaring  that  *' the  same  proportion  of  (he 
value  of  the  entire  capital  stock,  less  Vie  assessed 
value  of  the  tangible  property  assessed,  or  liable 
to  assessment,  in  this  state,  shall  be  the  correct 
value  of  the  corporate  franctiise  of  suck  corpora- 
turn    .    •    .    for  taxation  in  this  state," 

The  bridge  company  was  assessed  by  the 
local  county  ofllcials  on  the  bridge  and  other 
tangible  property  the  sum  of  six  hundred  and 
forty-nine  thousand,  eeven  hundred  and  thirty- 
five  dollars  and  fifty-four  cents  ($649,736.54). 
Tbe  board  of  valuation  assessed  the  company 
for  the  franchise  tax,  under  the  laws  above 
stated,  in  the  sum  of  eight  hundred  and  sixty- 
five  thousand,  one  hundred  and  fifty-seven 
dollars  and  forty -six  cenU  ($865,157.46;.    Tbe 
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constitutionality  of  this  latter  assessment  and 
tbe  tax  levied  thereupon  is  tbe  issue  involved. 

The  first  question  which  arises  is.  Was  tbe 
tax  levied  on  the  franchise  of  the  corporationT 
In  solving  this  question  it  will  serve  only  to 
confuse  and  delude  tbe  reason  if  the  method 
which  has  been  pursued  in  argument  is  now 
followed,  that  is,  of  calling  the  levy  a  fran- 
chise tax  in  one  breath  and  then  in  the  next 
dropping  that  designation,  and  not  only  denomi- 
nating the  tax,  but  treating  it  as  solely  a  tax  on 
intangible  properly.  *If  the  words  'in-  [  1 59 
tangible  property"  be  synonymous  with  "fran- 
chise," there  is  no  reason  for  shifting  tbe  name 
by  which  the  object  taxed  is  designated.  If» 
on  the  contrary,  intangible  property  and  fran- 
chise are  two  different  objects,  then  to  call  tbe 
tax  first  by  one  and  then  by  the  other  name 
gives  rise,  not  only  to  inaccuracy,  but  to  mis- 
apprehension. 

That  the  tax  is  on  the  franchise  is  to  me  so 
obvious,  so  clear,  that  t  fail  to  see  bow  there 
can  be  doubt  or  question  on  the  subject.  Tbe 
law  under  which  the  tax  is  levied,  in  language 
which  nothing  can  obscure,  designates  it  as  a 
franchise  tax  and  only  a  franchise  tax.  Can 
this  be  denied?  Let  the  query  be  answered 
by  briefly  considering  the  law  section  by  seO" 
tion.  Section  4020  says  "shall  be  considered 
and  estimated  in  fixing  tbe  value  of  tbe  corpo* 
rate  franchises  as  hereinafter  provided."  Sec- 
tion 4077,  tbe  one  which  creates  the  board  of 
valuation,  declares  "are  hereby  constituted  a 
board  of  valuation  and  assessment,  for  fixioc 
the  value  of  said  franchises."  Section  4078 
says  "in  order  to  determine  the  value  of  the 
franchises  mentioned;"  section  4079,  that  tbe 
information  required  of  the  taxpayer  is  for 
''determining  the  value  of  the  franchises  to 
be  taxed."  Section  4080  is  no  less  explicit: 
"Shall  be  the  correct  value  of  the  corporate 
franchise  of  such  corporation,  company,  or  as- 
sociation for  taxation  in  this  state." 

But  clear  as  is  the  statute  in  its  every  line, 
the  pleadihgs  of  the  state,  by  which  this  salt 
was  commenced,  are,  if  po^^sible,  more  sa 
Tbe  declaration,  after  recitmg  the  levy  of  tbe 
assessment  by  tbe  board  and  stating  tbe  total 
amount,  adds  that  it  is  tbe  sum  "which  said 
board  of  valuation  and  assessment  fixed  cu  tk§ 
value  of  tlie  franchise  of  said  defendant  com" 
pany.**  The  language  of  the  statute  and  the 
averment  of  the  petition  are,  moreover,  sup- 
ported by  the  opinion  of  the  highest  court  of 
tbe  state  of  Kentucky,  from  which  this  case 
comes  to  this  court,  wherein  it  is  announced 
that  the  tax  is  on  the  franchise.  I  shall  quote 
from  the  opinion  hereafter. 

The  tax  being,  then,  a  tax  on  franchises,  tko 
question  is — 

First,  Is  it  exclusively  on  thefranehiee  to  eriM 
as  a  corporation  granted  by  the  latoi  of  Kettf 
tuckyt  or,  second.  Is  it  also*a  tax  on  the  [l^O 
franchise  enjoyed  by  (he  corporation  from  tk$ 
United  States,  and  likewise  on  the  one  accorded  U 
the  corporation  by  the  state  of  Indiana,  and  in 
addition  is  the  (ax  a  burden  laid  directly  by  tk§ 
state  upon  the  interstate  commerce  businen  ear- 
ned on  by  the  corporation  f  If  it  is  solely  <m 
the  first  of  these  objects  of  taxation,  of  course 
it  was  within  the  power  of  the  state  to  aaseM 
and  levy  it.     Central  R  E.  Co.  v.  CalifomiM^ 
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162  U.  S.  91  [40:  9081.  On  the  other  hand,  if 
the  tax  is  levied  on  all  or  either  of  the  subject- 
matters  of  taxation  embraced  in  the  second 
enumeration,  it  violates  the  Constitution.  Cal- 
ifornia V.  Central  P.  R.  Co.  127  U.  S.  2  [82: 
150,  2  Inters.  Com.  Rep.  1531,  and  authorities 
cited  and  referred  to  in  the  dissenting  opinion 
in  Adnms  Erp.  Co,  v.  OJUo  State  Auditor,  165 
U.  8.  194  [ante,  683]. 

The  difference  between  the  levy  exclusively 
on  the  franchise  to  exist  as  a  corporation 
granted  by  a  state,  and  the  attempt  by  such 
«tate  to  tax  franchises  granted  by  the  united 
States  or  another  state,  or  to  lay  a  burden  on 
interstate  commerce,  is  well  illustrated  in  Phil- 
adelphia d-  »S.  J/.  **^.  S.  Co.y.  Pennsylvania,  122 
U.  S.  326  [30:  1200,  1  Inters.  Com.  Rep.  308]. 
There  a  tax  had  been  laid  by  the  state  of 
Pennsylvania  upon  the  gross  receipts  of  a  do- 
mestic corporation  of  the  state  under  authority 
of  a  statute  which  embraced  certain  classes  of 
corporations,  both  foreign  and  domestic.  An- 
swering the  argument  that  the  vessels  and 
franchises  of  the  corporation  were  two  kinds 
of  personal  property,  and  that  the  tax  was 
really  upon  the  franchises  of  the  company,  and 
that  each  kind  of  property  was  taxed  without 
regard  to  the  fact  that  it  was  involved  in  and 
devoted  to  the  pursuit  of  interstate  and  foreign 
commerce,  the  court,  speaking  through  Mr. 
Justice  Bradley,  said  (p.  342  [1203]): 

"The  second  ground  on  which  the  decision 
referred  to  was  based  was  that  the  tax  was 
upon  the  franchise  of  the  corporation  granted 
to  it  by  the  state.  We  do  not  think  that  this 
can  be  affirmed  in  the  present  case.  It  cer- 
tainly could  not  have  been  intended  as  a  tax  on 
the  corporate  franchise,  because,  by  the  terms 
of  the  act,  it  was  laid  equally  on  the  corpora- 
tions of  other  states  doing  business  in  Pennsyl- 
vania. If  intended  as  a  tax  on  the  franchise 
of  doing  business — which,  in  this  case,  is  the 
16 1  ]businessof  transportation  in  carrying  *on 
interstate  and  foreign  commerce — it  would 
dearly  be  unconstitutional." 

The  issue  then  is,  Was  this  franchise  tax 
levied  solely  upon  the  franchise  granted  by  the 
state  of  Kentucky  to  exist  as  a  corporation,  or 
was  it  upon  all  the  franchises  of  the  company 
and  upon  all  its  interstate  commerce  business? 
It  cannot  be  that  the  Kentucky  law  contem- 
plated that  the  assessment  which  it  ordained, 
should  be  only  on  the  franchise  to  exist  as  a 
corporation  derived  from  that  state,  since  the 
statute  commands  that  the  tax  shall  be  laid 
upon  all  corporations  doing  business  in  the 
state,  whether  or  not  they  hold  a  franchise  to 
be  a  corporation  from  the  state  of  Kentucky. 
This  is  shown  to  be  the  fact  on  the  very  face 
of  the  statutes,  and  this  test  was  made  decisive 
by  this  court  as  shown  in  the  foregoing  cita- 
tion from  the  opinion  in  Philadelphia  db  8.  M. 
6.  8.  Co.  V.  Pennsylvania,  supra. 

Let  rae  turn  to  the  particular  provisions  of 
the  statute  and  ascertain  upon  what  it  com- 
mands the  tax  to  be  levied.  Section  4020,  in 
enumerating  the  objects  of  taxation  which 
shall  be  assessed  as  part  of  the  franchise,  pro- 
vides for  all  intangible  property  to  be  thus  in- 
cluded in  the  franchise,  whether  the  property  he 
in  or  out  of  ths  state.  Can  it  be  said  when  the 
law  in  mandatory  terms  directs  the  inclusion 
in  the  franchise  to  be  assessed  of  property 
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whether  in  or  out  of  the  state,  that  it  means 
that  only  the  franchise  granted  by  the  state  to 
a  corporation  to  exist  as  such  shall  be  assessed? 
Examine  the  other  sections  of  the  law,  4077, 
4078,  4079,  4080,  and  it  is  apparent  that  they 
also  provide  that  the  board  shall  consider  the 
entire  value  of  the  corporate  property,  every- 
thing that  it  owns,  in  ascertaining  the  value  of 
the  franchise,  which  is  the  thin^  to  be  taxed. 
Now.  when  the  law  says  that  m  taxing  the 
franchise  the  board  shall  include  therein  all 
the  intangible  property  of  the  corporation, 
whether  within  or  without  the  state,  and, 
moreover,  in  subsequent  provisions  imposes  on 
the  board  the  duty,  not  simply  of  considering 
all  the  property  in  and  out  of  the  state,  but 
imperatively  says  that  the  assessment  of  the 
franchise  shall  contain  all  this  property,  it 
seems  to  me  that  it  is  impossible  with  reason  to 
say  "^that  the  assessment  which  the  law  re-[  1C2 
quired  was  one  only  on  the  franchise  to  exist  as 
a  corporation  granted  by  the  state,  and  was  not 
levied  on  the  value  of  the  franchise  made  up 
by  assessing  every  right  which  the  corporation 
possessed,  whether  in  or  out  of  the  state,  or 
whether  conferred  by  the  United  States  or  the 
state  of  Indiana. 

That  the  board  by  which  the  assessment  was 
made  considered  it  to  include  everything  in 
and  out  of  the  state  and  every  right  possessed  by 
the  corporation,  is  made  also  clear  by  the  testi- 
mony of  the  state  auditor,  who  was  president 
of  the  board  of  valuation.  The  corporation 
had  a  capital  stock,  the  par  value  of  which 
was  one  million  (1,000.000)  dollars;  it  had  be- 
sides outstanding  bonds  to  the  amount  of  two 
million  (2,000,000)  dollars.  The  president  of 
the  board  stated— and  his  testimony  is  all  there 
is  on  the  subject  in  the  record — that  the  total 
value  was  fixed,  as  follows: 

One  million  a.OOO.OOO)  dollars  of  capital 
stock,  which  was  valued  at  niaety 
(90)  dollars  per  share $900,000  00 

Two  million  (2,000,000)  dollars  of  bonds, 
valued  at  par 2,000,000  00 

Total $2,900,000  00 

As  by  the  statute  the  value  of  the  taxable 
franchise  was  to  be  ascertained  by  taking  the 
sum  determined  to  be  the  worth  of  the  capital 
stock,  as  that  term  was  employed  in  the  stat- 
ute, less  the  amount  of  property  otherwise 
taxed,  which  was  to  be  deducted,  it  follows 
that  the  franchise  was  embraced  in  the  amount 
of  this  total.  As  the  franchise  was  included  in 
the  total,  it  also  results,  as  the  part  is  contained 
in  the  whole,  that  the  elements  which  entered 
into  and  formed  a  part  of  the  total  were,  there- 
fore, elements  of  value  entering  into  and  form- 
ing part  of  the  taxable  franchise. 

Now,  by  what  process  of  calculation  does 
the  president  of  the  board  declare  that  the  sum 
of  two  million,  nine  hundred  thousand  (2,900,- 
000)  dollars  was  reached?  I  quote  the  testi- 
mony: 

*They  say  their  gross  earniugs  or  in-  [1 68 

come  amounted  to $200,072  21 

Income  from  all  other  sources 8.000  00 

•»  Total $217,072  21 

**Less  interest  on  bonds..    $120,000  00 


Less  sinking  fund 


21.000  00 


Balanoo  ..•..••••m^  ••••••••  •••••• 


141,000  00 
$70,072  n 
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"  So  that  you  sec  here  the  corporation  pay- 
ing $120,000  interest  on  two  millions  of  bonds, 
putting  $21,000  into  a  sinking  fund,  and  with 
a  net  profit  upon  the  operation  of  the  bridge  of 
$76,072.21,  which  was  over  7  per  cent  on  one 
million  of  stock," 

Thus  the  president  of  the  board  declares  that 
the  total  sum  out  of  which  the  taxable  value 
of  the  fianchise  was  to  be  ascerlnined  was  fixed 
at  nearly  $2,000,000  above  the  par  value  of  the 
stock  of  the  company,  because  the  gross  (not 
the  net)  earnings  of  the  company  derived  from 
its  entire  interstate  commerce  business — its 
business  done  in  Indiana  as  well  as  in  Ken- 
tucky— wi  re  all  treated  as  one.  The  further 
result  of  the  testimony  is,  that  because  by  so 
considering  these  gross  earnings  they  estab- 
lished that  the  company  realized  a  sum  which 
would  pay  6  per  cent  upon  its  bonds  and  7  per 
cent  upon  the  par  of  its  capital  stock,  there- 
fore the  gross  amount,  in  which  the  franchise 
was  iociuded.  was  fixed  at  two  million,  nine 
hundred  thousand  (2,900.000)  dollars. 

In  passing  it  is  worthy  of  remark  that  the 
record  contains  no  explanation  of  how  it  could 
have  been  found  that  the  gross  earnings  could 
have  produced  the  result  stated,  in  view  of  the 
fact  that  none  of  the  operating  expenses  of  the 
corporation  were  taken  into  consideration,  and 
that  no  allowance  was  even  made  for  the  pay- 
ment of  the  sum  of  the  tax  which  the  board 
proceeded  to  assess.  Can  it  be  said  in  face  of 
the  fact  that  the  assessing  officer  declares  that 
although  in  making  up  the  total  amount  every 
right  possessed  by  the  corporation  and  all  the 
results  of  its  interstate  business  were  made  the 
164]basis  of  the  valuation,  *yet  that  the  sum 
so  made  up  embraced  only  the  mere  right  of  the 
corporation  to  exist  as  such,  granted  by  Ken- 
tucky, and  did  not  include  the  rights  enjoyed 
by  the  corporation  under  the  law  of  the  United 
States  and  the  law  of  Indiana,  and  also  all  its 
gross  interstate  commerce  earnings? 

But  the  testimony  of  the  president  of  the 
board  as  to  the  method  of  calculation  by  which 
the  ultimate  taxable  value  of  the  franchise  was 
fixed  at  eight  hundred  and  sixty-five  thousand, 
one  hundred  and  fifty-seven  dollars  and  forty- 
six  cents  ($865,157.46)  is  an  additional  demon- 
stration that  the  sum  of  all  the  gross  earnings 
from  interstate  commerce,  and  indeed  every- 
thing that  the  corporation  earned,  was  included 
in  this  amount.  How  was  this  taxable  value 
of  the  franchise  fixed? 

The  total  valuation  was $2,900,000  00 

There  wasdeducterl  the  fol- 
lowlnfr  aaseesment  on  the 
9  miles  of  railroad  in  In- 
diana     $027,800  00 

Actual  value  of  hridtre  estJ- 
muted  in  Kentucky 049,735  61 

Actual  value  of  bridjce  esti- 
mated in  Indiana 767,447  00 

Total 2,084,842  64 

Balance $866,167  46 

That  is  to  say,  the  president  of  the  board 
testifies  that  after  having  used  the  whole  gross 
earnings  of  the  company  from  interstate  com 
inerce,  from  business  done  in  Indiana  under 
the  franchise  held  by  that  stste,  and  also  under 
that  held  by  the  United  States,  in  order  thereby 
to  swell  the  original  amount,  yet  when  the  de- 
ductioDi  came  to  be  made  nothing  waa  sab- 

958 


tracted  In  consequence  of  having  included  in 
the  original  amount  the  results  of  the  United 
States  franchise,  those  of  the  Indiana  franchise, 
and  those  arising  from  the  entire  interstate 
commerce  business  of  the  corporation.  As  It 
is.  in  my  opinion,  a  demonstration  that  these 
thin^  were  included  in  the  gross  amount,  and 
as  it  IS  also  a  demonstration  that  *none  of  [  16K 
them  were  deducted,  it  follows  that  the  taxable 
value  of  the  franchise  was  almost  wholly  made 
up  of  these  items.  It  cannot,  I  submit,  be  said 
that  where  a  thing  is  included  to  make  up  ao 
amount  and  is  not  subsequently  deducted  there- 
from, that  it  does  not  continue  to  be  a  part  of 
the  amount  into  which  it  originally  entered. 
The  statement  of  the  president  of  the  assessing 
board  is  the  only  testimony  on  the  subject  con- 
tained in  the  record.  In  view  of  the  fact  that 
he  unquestionably  establishes  that  the  assess 
ment  was  really  on  the  gross  receipts,  I  submit 
it  leaves  no  room  whatever  for  conjecture  or 
presumption  that  the  assessment  must  have 
been  levied  upon  tome  other  object  of  taza^ 
tion. 

This  court  has  held  repeatedly  that  a  state 
cannot  tax  the  gross  earnings  of  a  corporation, 
even  though  created  by  it,  derived  from  inter- 
state commerce,  as  the  levy  of  such  tax  would 
be  a  burden  on  that  commerce,  and  therefore 
an  interference  with  the  exclusive  power  of 
Congress  over  that  subject.  It  being  beyond 
dispute,  therefore,  that  the  sum  of  taxation  in 
this  case  was  fixed  almost  exclusively  by  the 
gross  earnings  from  interstate  commerce,  wbov 
may  I  ask,  can  point  oat  the  distinction  be- 
tween taxing  the  gross  earnings  derived  from 
interstate  commerce  and  taxing  a  valuation 
based  on  such  earnines?  The  elementary 
principle  so  often  applied  by  the  court,  that  a 
tax  which  may  not  be  imposed  directly  can- 
not be  levied  indirectly,  is  decisive.  Indeed, 
even  the  application  of  that  familiar  rule  ia 
unnecessary,  since  the  method  pursued  in  tbia 
case  is  an  exact  and  literal  equivalent  of  a  tax 
levied  directly  upon  the  gross  earnings  from 
interstate  commerce  itself. 

The  language  of  the  court  of  appeab  of  Ken- 
tucky, whose  Judgment  is  now  here  for  re- 
view, leaves  no  doubt  as  to  how  it  understood 
the  case  and  what  it  interpreted  the  tax  to  be. 
The  opinion,  in  referring  to  the  use  of  the 
words  "capital  stock"  as  a  measure  or  instni* 
ment  for  the  purposes  of  the  valuation  of  the 
franchise,  says  (p.  491):  "By  this  term  ^capital 
stock'  the  legislature  meant  to  include  the  en* 
tire  pioperty,  real  and  personal,  tangible  and 
intangible,  assets  on  hand,  and  its  franchises 
as  well;  and  that,  when  so  embraced  *and[  160 
construed  and  valued  as  an  entirety,"  the  net 
balance  obtained  by  deducting  the  tangible 
property  already  assessed  would  constitute  the 
"value  of  the  franchise  to  be  taxed  under 
§  4077."  And,  again,  in  another  portion  of 
the  opinion,  after  reviewing  the  figures  show* 
in^  the  value  of  the  ''property  and  the  fran* 
chises  of  the  com  pan  v"  (mark  the  use  of  the 
plural),  the  court  said  (p.  491):  **8o  that  the 
large  earning  capacity  of  this  property,  based 
on  Its  tangible  value  only,  authorizes  ua  to  as- 
sume that  it  lies  in  its  franchise,  which  is  the 
right  to  charge  tolls  on  every  locomotive^ 
freight  and  passenger  car,  ton  of  freight,  and 
passenger  that  passes  over  its  road."    Also  (on 
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p.  492),  the  court  quotes  from  §  929  of  Mora- 
wetz  on  CorporatioDS,  amoog  otoer  remarks  of 
the  author,  the  following:  *'  'On  the  other 
hand,  fraocbisea  clearly  have  a  value  if  the  word 
*'yalue"  is  used  to  signify  the  advantage  derived 
from  their  possession;  or,  in  other  words,  their 
utility.  The  value  of  a  franchise,  using  the 
word  "value"  in  this  sense,  would  not  he  meas- 
ured by  the  cost  or  difficulty  of  obtaining  tbe 
franchise,  or  by  its  exclusive  character,  but 
by  the  benefit  derived  from  its  possession.'" 
The  Kentucky  court  adds:  "Thus,  the  value 
of  the  franchise  in  this  case  aptly  illustrates 
the  meaninfr  of  the  author." 

When  tbe  opinion  of  tbe  court  of  last  resort 
of  the  state,  as  announced  in  this  very  case, 
asserts  that  the  tax  is,  beyond  doubt,  a  levy 
upon  all  the  property  of  the  company  in  and 
out  of  tbe  state,  that  it  is  a  tax  vpon  the  value 
of  the  exercise  of  the  pritiUge  of  using  the  bridgef 
of  cliarging  for  the  running  of  locomotives  across 
the  bridge,  and  of  doing  the  business  of  interstate 
commerce  in  any  form,  I  cannot  bring  my  mind 
to  the  conclusion  that  the  tax  is  only  levied  on 
the  mere  franchise  to  exist  as  a  corporation 
conferred  by  the  state  of  Kentucky. 

It  was  doubtless  the  construction  given  by 
the  Kentucky  court  to  the  statute  which  has 
caused  the  opinion  of  this  court  now  an- 
nounced to  maintain  the  proposition  that  the 
traffic  over  the  bridge  which  crosses  the  river 
between  Kentucky  and  Indiana,  and  over 
which,  in  the  nature  of  things,  there  can  be,  I 
think,  nothing  but  interstate  commerce,  is  not 
such  commerce.  Serious  as  I  conceive  to  be 
167]  the  violation  of  the  *Constilution  which 
leaults  from  recognizing  the  right  of  a  state  to 
tax  gross  earnings  derived  from  interstate  com- 
merce, the  premise  upon  which  the  court  thus 
rests  its  opinion,  to  my  mind,  is  a  yet  more 
evident  violation  of  the  Constitution,  and  is 
more  pregnant  with  dangerous  results  to  our 
institutions. 

I  consider  it  a  new  and  startling  doctrine  to 
say  that  a  bridge  which  is  situated  in  two 
states,  with  the  sanction  of  the  law  of  both, 
which  has  been  made  a  post  route  by  act  of 
Congress,  is  not  an  instrument  of  interstate 
commerce,  and  that  the  traffic  which  goes  over 
such  bridge  is  not  such  commerce,  and  that 
tbe  receipts  derived  from  or  charges  resultiDc^ 
from  such  business  are  not  receipts  derived 
from  interstate  commerce  business.  Pushed 
to  its  legitimate  conclusion,  this  premise  de- 

S rives  the  interstate  commerce  clause  of  the 
onstitution  of  its  entire  efficacy,  and  is.  I 
think,  in  direct  conflict  with  the  Constitution 
as  interpreted  by  this  court  from  the  founda- 
tion of  the  government.  I  need  go  no  further 
to  demonstrate  this  than  to  refer  to  the  recent 
decision  of  this  court  in  Covington  d  C.  Bridge 
Co.  V.  Kentuclcy,  154  U.  8.  204  [38:  962,  4 
Inters.  Com.  Rep.  649],  where  the  validity  of 
an  act  of  the  legislature  of  Kentucky  regulat- 
iug  the  rate  of  tolls  to  be  charged  for  traffic 
over  a  bridge  between  Covington,  Kentucky, 
and  Cincinnati,  Ohio,  was  considered.  In  the 
course  of  the  opinion  this  court,  speaking 
through  Mr.  Justice  Brown,  said  (p.  217 
[9681): 

"This  case  involves  the  right  of  one  state  to 
fix  charges  for  the  transportation  of  persons 
and  property  over  a  bridge  connecting  it  with 


another  state,  without  the  assent  of  Congress 
or  such  other  state,  and  thus  involving  the 
further  inquiries,  first,  whether  such  traffic 
across  the  river  is  interstate  commerce;  and, 
second,  whether  a  bridge  can  be  considered  an 
instrument  of  such  commerce." 

Both  these  questions  were  answered  in  tbe 
affirmative  on  the  authority  of  Gloucester  Ferry 
Co,  V.  Pennsylvania.  114  U.  S.  196  [29:  158,  i 
Inters.  Com.  Rep.  382],  and  Wab^tsh,  ^St.  L.  db 
P.  R.  Co.  V.  Illinois.  118  U.  S.  557  [30:  244,  1 
Inters.  Com.  Rep.  31].  These  cases  were  held 
to  be  directly  in  point.  The  first  denied  the 
right  of  the  state  to  impose  a  tax  upon  tbe 
franchise  of  a  ferry  company  operating  be- 
tween the  states  of  Pennsylvania  and  New 
Jersey,  while  the  second  *denie(i  to  the  [168 
state  of  Illinois  the  power  of  regulating  the  nitea 
of  railway  charges  between  Illinois  and  New 
York.  Where,  may  I  ask,  can  the  line  of  dis- 
tinction be  drawn  between  the  Covington  Bridge 
Case  and  this?  The  bridge  in  tbe  former  case 
was  one  between  Kentucky  and  Ohio  over  tbe 
Ohio  river,  the  bridge  here  is  over  the  same 
river  between  Kentucky  and  Indiana.  Cer- 
tainly, it  cannot  be  said  that  there  is  some- 
thing peculiar  to  the  state  of  Indiana  which 
causes  the  bridge  between  that  state  and  Ken- 
tucky not  to  be  an  instrument  of  interstate 
commerce,  and  tbe  traffic  over  it  not  to  be  in- 
terstate commerce,  when  the  contrary  is  tbe 
case  as  to  a  bridge  between  Kentucky  and 
Ohio. 

The  contention  that  although  the  traffic 
over  tbe  bridge  may  ba  interstate  commerce 
and  tbe  receipts  from  said  traffic  be  inter- 
state commerce  receipts,  yet  the  tolls  paid  to 
the  bridge  company  are  not  receipts  from  in- 
terstute  commerce  business  transacted  by  the 
bridjrc  company,  is  a  mere  distinction  without 
a  difference.  What,  may  I  again  ask,  is  the 
toll  paid  to  the  company  for  the  use  of 
the  bridge  but  the  result  of  a  contract  en- 
tered into  for  the  purpose  of  carrying  on  in- 
terstate commerce.  In  the  Covington  Bridge 
Case  the  sole  question  was  as  to  the  right  of 
the  state  of  Kentucky  to  regulate  the  amount 
of  tolls  to  be  received  by  the  bridge  company. 
The  right  of  the  state  was  denied  on  the  ground 
that  the  tolls  were  a  matter  of  interstate  com- 
merce, that  is,  that  the  business  of  operating  tbe 
bridge  and  charging  for  the  use  thereof  was  in- 
terstate commerce  and  not  subject  to  state  con- 
trol. In  that  case,  then,  the  tolls  were  adjudged 
to  be  receipts  from  interstate  commerce;  in  the 
case  at  bar,  they  are  declared  not  so  to  be. 
The  far-reaching  consequence  of  this  asserted 
distinction  is  well  calculated  to  arouse  solici- 
tude for  the  future.  A  large  portion  of  the 
interstate  commerce  business  of  tbe  country  is 
carried  on  by  freight  lines.  These  lines  ar- 
range with  the  railways  for  transportation, 
pay  them  a  charge  or  toll,  and  upon  this  basis 
afford  the  public  increased  business  facilities. 
Under  tbe  supposed  distinction  all  this  inter- 
state commerce  traffic  ceases  to  be  such,  and  the 
whole  of  the  gross  receipts  become  taxable  in 
every  state  through  which  the*business  [1G9 
passes.  The  freight  lines  do  not  transport  the 
merchandise;  the  railways  do;  therefore  the 
receipts  of  the  freight  lines  as  to  such  lines  are 
not  interstate  commerce  receipts.  This  illus- 
tration is  but  one  of  the  many  which  at  once 
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Riggeit   themselTea.    All    Uie   eipreu   busi  altuated  nithtotbe  ]uriidlcUon  of  tba  lUtetiB- 

nesB,  tbe  tlrepingcar  business,  tbe  laok  lloei  poelD);  Ibe  tax. 

and  manifold  other  fonns  of  laierstale  com-  How  can  it  in  reason  be   said  thftt  m  on 

merce.  ntll  be  strickea  dowo  if  Ibe  rule  now  wblcb  proceeded  lolel;  upon  tbe  grouod  Uut 

applied  !□  the  tolls  of  an   ioteiBtale  bridge  be  Ibe  rentals  which  weretsxed  were  tbe  fruits  ol 

enlOTced  as  to  otber  means  of  loieistate  com-  property   which  lay  wholly  within   the  (tati 

merce.  of  PeonsylTBDJs  la  authoritT  supporting  tba 

Where,  also,  I  submit,  does  a  distinction  ex-  m«po«itlon  now  maintained  that  tbe  sUIe  ot 

Ul  between  this  case  sod  Che  case  of  tbe  ferry  Kentucky  bastbe  righlto  tax  tbe  grosa  receipts 

belKeen  Pennsylvaoia  and  New  Jeraey,  coo-  derived  from  Inislness  not  done  wholly  irithia 

sldered  in  the   QlovreaUr   Ferry   Uait,  or  the  the  state,  but  consisting  of  tolls   anachajKei 

ailempl  ot  the  state  o(  Illinois  to  regulate  derived  from  Ibe  operation  of  a  bridge  situated 

freiebt  charges  between  that  slate  and  New  between  that  stale  and  the  state  of  Indiana, 

Tork,   embrsced  in  the  Wabash  Caie,  lupraT  and  which  tolls  and   charges   Ibis  court  bis 

Uanifestly,  there  is  an  irreconcilable  conflict  recently  declared  In  the  Oovinifion  Bridge  Cam, 

between   the  decision  in  this  case  and  the  rul-  tapra,  constlluie  receipt*  from  iaterslale  com- 

ines  of  tbe  court  in  the  cases  }ust  cited.    It  merce  boslnesaT 

follows  ibat  in  order  to  maintain  the  tai  in  the  I  am  authorized  to  (tate  tbat  Mr.  Justice 

case  at  bsr  the  decisions    referred  to  must  Flald.  Hr.  Justice  Hai-liw,  and  Ur,  Justica 

be,  and  are,  as  I  coocetve,  substHDlially  orer-  Brown  concur  in  tbla  diswDU 
ruled  by  the  opinion  now  announced. 

Nor  can  I  see  the  slightest  relevancy  to_the  " 
issues  in  Ibis  ca 
L.  K.  A  W.  R. 

4&1  [36: 1043].    In  tbat  case,  the  court  consid- 
ered 8  Statute  of  PeDnsylvanla  which  author- 

iied  the  imposition  of  a  tsi  upon  the  grow  re-  __..„„_.., 

ceiptsof  companies  for  tolls  and  tnnsporta-  _    „  „  _           ._.._._ 

tlon    derived    from    railroads,    etc.,    tituatid  (See 8.  a  Beporter-s  sd. m-UR.) 

wilhin  tht  itate.     Tbe  Erie  eompan^  held  and  _        _ . 

operated    several    branch    lines   Ij/tng  wholly  • 
within  Oi«»tatt  of  Penntytvania.voA  permitted 

other   railroad  companies  to  use  such  branch  "^^^ 
lines  or  portions  thereof,  and  the  taxes  there  in 

question  were  laid  upon  tbe  tolls  so  received  1-   The  word-Trmnchiae-a*  usea  InKr.Bt-t  UK 

by  tbe  Erie  company  from  its  lessees.     6uoh  '  «^-  prerldlnK  for  ta.«  on  ih>  franohKe  «f 

receipts    of  course    were  merely  Ibe  Income  overycorporaUoo,oonipaQr,or»««)oiatJonliaTi 

derivedVrotnpropertylyingwhoily-Uhlnthe  l:j=rfrcb5::rtaK°;,"trXS 

atale  of  Pennsylvania.  persons,  or  pertormloa  .□,  public  Wrvioe."ll 

Obviously,  tbe  mere  fact  that  corporations  doc  employed  InstectioloKl  senae,  Imt.  oonsira. 

Who   practically   rented    propertj   wholly   in  Idk  this  secuon  with  H  tOT8-«»l.  It  ts  plain  that 

Pennsylvania  and  paid  rent  charges  lliereon, did  the  legielaiure  iDieoiieil  that,  tbe  entirepn 

busicess  outside  of  the  state,  could  not  exempt  tanaiblo  and  Intangible,  of  all  forelKn  a 

the  landlord  [the  Brie  company)  from  paying  mestlo  corporations  and  ill  forelsn  and  do 

taxes  on  the  rentals  so  received  from  itsteDsnta  companies  po»e»lTiB  no  franobise  should  be  vat 

1 70]  for  property  wholly  in  •Pennsylvania.  ""^  ■■  «■>  en"™'?,  the  value  of  the  tanarlbli 

Is  there  any  ground  for  contending  here  that  P™ffJ^''  ^  'J*d"«'«a.  and  the  value  ot  t^  Id- 

the  Hendei^on  bridge  is  wholly  in^entucky.  T'^^'jl^lTVZT'  """^"•^  l>.i">dn». 

when  the  fact  is  Ihst  it  ts  botL  to  Kentucky  ,  "« these  pro vtalons. 

and  Indiana,  and  that  no  business  can  be doni  *■  J?!!'"" ""'!*''  iTe^n^^uV^a  'l^Ift^^ 

over  it  which  is  not  necessarily  business  done  ^^^  ,^/„,  ,„  t,„^,ble'pro^nr.  .a.«.ii« 

in    both    stales    and    l«tween    both    slaleal  u.  inwuirlble  property  within  ibo  stete  on  ti« 

Tbat  Ihere  was  no  intention  In  the  Bne  Cam  to  basis  of  tBe  mileage  of  Its  Hoes  wiibln  and  with- 

question  the  settled  docIi4ne  as  to  the  want  ol  outthestste.anooclnTlolaUonottbeoommero* 

power  in  a  slate  to  tax  interstate  commerce,  or   — ~ ;--; 

the   ormai  rpwlnls   rlpiHirfvi  Iliprefrnm    111  i-nn  +Thefull  title  of  [his  case  on  the  docket  is  Levi 

Ue  eross  receipts   a  en  vea  therefrom,  is  con-  c- Weir.  President  ol  the  Adams  EipremCorapanr. 

cluaively  abown   by  the  express   language  of  Appeimnt,  v.  L.  C.  Norman.  Auiitor  of  Public  Ao- 

tbe  opinion,    wbere  it  was  declared   (p.   487  couaia  tor  tbe  Commonwealth  of  Kentucky. 

ll™'vi;'.™.''s  5s"™,;?  r.f ,!,.''■".■  «o™-.u»  »i™,i  ia.«.«.  .«i.»R,i.*r .. 

vious  aeci9toDS  oC  this  court,  holding  tnat  a  g^,  gg.  gg 

tax  laid  upongrossreceiplsderived  frominter-  ^'lo^ouisrof  stnlMfofnr.BeenotetoDobiaMv. 

state  commerce  putaburden  npon  commerce  ble  County  Gomn.  lOiloa. 

among  tbe  states  and  was  void,  because  the  That  (oxatttm  of  Hock  or  shares  ta  eorporoHM 

proposition  the  decisions  were  quoted  to  aus-  domnotfmpafr  obUgaUoit  of  amwaetK  taiaiionct 

lain  was  regarded  a*  thoroughly   established,  iftorcs o/ nallonol  banlit  and  otiur  corporalfeM,— 

8o.  likewise,  at  page  438  [1045],  an  extract  was  see  note  to  Providence  Bank  v.  Billings,  7:  ». 

made  from  the  decision  in   Pcttai  Tileg.  Cable  ^to«:CTnptton/ram(oMl(on;«cJnlli«racontnid 

Co.  v.  Adanu,  ISS  U.  8.  688,695|89:  811,816,    ornol/noKmj.iiwl.-seenotetoTuckerv.'' — 

6  Inters.  Com.  Rep.  1],  and  the  doctrine  there  **?*■     ^         ,  ^   „^„ 

declared  was  approveil,  to  wit.  that  a  tax,  by  „,-l*,'l"^  "^  *^1^, 

whalevername/mpoMd,  was  valid  where  tbe  S^S'  '^  <''^'^- ' 
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elauM  or  tbe  14tb  AmeDdment  of  tbe  Federal 

OODStitUtlOO. 

IL  Tbe  rule  of  uniformity  to  not  Tlolated  or  any 
unlawful  discrimination  made  between  Individ- 
imU  taxpayers  and  corporations,  companies,  and 
aMOClatlons  by  tbe  fact  that  tbe  intangible  prop- 
erty of  sucb  corporations,  companies,  and  asso- 
ciations is  taxed  by  Ky.  Stat.  1891  9  4077,  by  a 
some wbat different  mode  from  tbat  of  Individual 
taxpayers. 

4  Tbe  taxation  of  Intangible  property  whicb  bas 
not  been  taxed  as  tangible  property  to  not  in  vio- 
lation of  Ky.  Const.  9  173,  requiring  all  nonex- 
empt  property  to  be  assessed  at  its  fair  cash  value, 
or  9 174,  requiring  it  to  be  taxed  in  proportion  to 
its  value,  and  tbat  corporate  property  shall  pay 
the  same  rate  of  taxation  paid  by  Individual 
property. 

[No.  586.] 

Argued  December  11,  U,  1896,    Decided  March 

IS,  1897. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  District  of 
Kentucky  susiaiDing  a  demurrer  and  dismiss- 
ing a  suit  in  equity  brought  by  tbe  Adams 
Express  Company,  plaintiff,  against  L.  C. 
Norman,  auditor  of  public  accounts  of  Ken- 
tucky, to  enjoin  tbe  collection,  etc.,  of  taxes 
against  said  company,  under  tbe  Kentucky 
act  of  November  11,  1893  (Ky.  SUt.  1894, 
p.  1291).     Affirmed, 

Btatement-by  Mr.  Chief  Justice  Fuller: 
This  was  a  bill  filed  in  the  circuit  court  of  the 
United  States  for  tbe  district  of  Kentucky  on 
behalf  of  the  Adams  Express  Company  to  en- 
Join  tbe  collection  and  certification  of  taxes 
against  it  for  tbe  yeiir  1895  under  an  act  of 
l&ntucky  of  November  11, 1892,  entitled  **An 
Act  Relating  to  Revenue  and  Taxation,"  car- 
ried forward  as  chapter  108  of  the  compila- 
tion of  the  Kentucky  Statutes  of  1894,  page 
1291.  The  case  cornea  to  this  court  on  ap- 
peal from  a  decree  of  tbe  circuit  court  sustain- 
ing a  demurrer  and  dismissing  the  bill  as 
•mended.  Tbe  decree  proceeded  on  the 
grounds  stated  by  Judge  Barr  in  the  opinion 
of  tbe  court  in  Western  U.  Teleg.  Co,  v.  Nor- 
man, 77  Fed.  Rep.  18. 

Tbe  bill  chari^ed  the  statute  of  Kentucky, 
under  whicb  tbe  tax  complained  of  was  levied, 
to  be  in  contravention  of  the  Constitution  of 
the  United  States,  and  also  of  ^§  171,  172,  and 
174  of  tbe  Constitution  of  Kentucky.  Sim- 
ilar averments  to  those  considered  in  Ada  ma 
Exp.  Co,  V.  Ohio  JState  AvdiUn^'),  165  U. 
S.  194  [ante,  688],  appear  in  this  bill,  and 
need  not  be  repeated  at  length.  It  is 
stated  that  the  Adams  Express  Company  had 
DO  property  in  the  state  of  Kentucky  in  the 
year  1895,  except  certain  horses,  wagons, 
harness,  trucks,  safes,  office  fixtures,  and  other 
appliances,  located  at  different  points  in  the 
state,  and  that  all  of  said  property,  including 
the  moneys  and  credits  of  tbe  company  within 
the  state,  were  duly  returned  and  assessed  for 
state,  county,  municipal,  and  other  purposes; 
that    tbe    said    cash  value  of    tbe  same  was 

f86,  614.58.  and  that  the  taxes  thereon  were 
uly  paid;  and  tbat  the  lax  complained  of  is 
an  assessment  for  state,  county,  municipal  and 
other  purposes  on  the  further  sum  of  $1,468,- 
040. 
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Sections  171, 172, 174.  and  181  of  tbe  Consti- 
tution are  as  follows: 

**Sec.  171.  The  general  assembly  shall  pro- 
vide by  law  an  annual  tax,  which,  with  other 
resource!*,  shall  be  sufffcient  to  *defray  [  1 73 
the  estimated  expenses  of  tbe  commonwealth 
for  each  fiscal  year.  Taxes  shall  be  levied  and 
collected  for  public  purposes  only.  They  shall 
be  uniform  upon  all  property  subject  to  taxa- 
tion within  the  territorial  limits  of  the  author- 
ity levying  the  tax;  and  all  taxes  shall  be  levied 
and  collected  by  geoeral  laws. 

'•Sec.  172.  All  property  not  exempted  from 
taxation  by  this  Constitution  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary  sale; 
and  any  officer,  or  other  person  authorized  to 
assess  values  for  taxation,  who  shall  commit 
any  wilful  error  In  the  performance  of  bis 
duty,  shall  be  deemed  guilty  of  misfeasance, 
and  upon  conviction  thereof  shall  forfeit  his 
ofiSce,  and  be  otherwise  punished  as  may  be 
provided  by  law." 

"Sec.  174.  All  property,  whether  owned  by 
natural  persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted  by 
this  Constitution:  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  in- 
dividual property.  Nothing  in  this  Constitu- 
tion shall  be  construed  to  prevent  the  general 
assembly  from  providing  for  taxation  based  on 
income,  licenses  or  franchises." 

"Sec.  181.  The  general  assembly  shall  not 
impose  taxes  for  the  purposes  of  any  county, 
city,  town,  or  other  municipal  corporation,  but 
may,  by  general  laws,  confer  on  the  proper 
authorities  thereof,  respectively.  «be  power  to 
assess  and  collect  such  taxes.  Tbe  general  as- 
sembly may.  by  general  laws  only,  provide  for 
the  payment  of  license  fees  on  franchises, 
stock  used  for  breeding  purposes,  the  various 
trades,  occupations,  and  professions,  or  a 
special  or  excise  tax;  and  may,  by  general  laws, 
deletrate  the  power  to  courties.  towns,  cities, 
and  other  munieipnl  corporations,  to  impose 
and  collect  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occupa- 
tions, and  professions." 

Sections  190  to  208  refer  to  corporations,  the 
latter  section  rendi»»g:  "Tbe  word  •corpora- 
tion' as  used  in  this  Constitution  shall  embrace 
Joint  stock  companies  and  associMtions." 

Chapter  108  of  the  Compilation  nf  1894  is  di- 
vided into  articles  as  well  as  8ectif*ns,  and  may 
be  referred  to  by  way  of  ♦convenience.  [1 74 
There  are  some  slight  differences  trom  the  act  of 
1892,  not  material  to  be  noted.  The  1st  article 
contains  tbe  general  provisions  relating  to  the 
assessment  and  collection  of  taxes  '*upon  all 
properfy." 

Sections  4019  and  4020  are  as  follows: 

"Sec.  4019  Ab  annual  tax  of  42«  cents  upon 
each  $100  cf  valub  of  all  property  directed  to 
be  asse.ssed  foi  laxation,  as  hereinafter  pro- 
vided, shall  be  paid  by  the  owner,  person,  or 
corporation  assessed.  The  aggregate  amount 
of  tax  realized  by  all  assessments  shall  be  for 
tbe  following  purposes:  Filleen  (15»  cents  for 
tbe  ordinary  expenses  of  tbe  government;  five 
(5)  cents  for  tbe  use  of  the  sinking  fund; 
twenty -two  (22 »  cents  for  the  support  of 
tbe  common  schools,  and  ^  of  1  cent  for  the 
Agricultural  and  Mechanical  College,  as  now 
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provided  by  law,  by  an  act  entitled,  'An  Act 
for  the  Benefit  of  tbe  Agricultuml  and  Me- 
chanical College/  approved  April  29.  1880.  in- 
cluding the  necessary  traveling  expenses  of  all 
pupils  of  the  state  entitled  to  free  tuition  in 
said  college,  and  who  continue  students  for  the 
period  of  ten  months,  unless  unavoidably  pre- 
vented. 

"Sec.  4020.  All  real  and  personal  estate 
within  this  stale,  and  all  personal  estate  of  per- 
Bons  residing  in  this  state,  and  of  all  corpora- 
tions organized  under  the  laws  of  this  state, 
whether  the  properly  be  in  or  out  of  this  state, 
including  intangible  property,  which  shall  be 
considered  and  estimated  in  fixing  the  value  of 
corporate  franchises  as  hereinafter  provided, 
shall  be  subject  to  taxation,  unless  the  same  be 
exempt  from  taxation  bv  the  Constitution,  and 
shall  be  assessed  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary 
sale." 

Article  2  relates  to  the  assessment  of  prop- 
erty by  the  asses«»or8,  to  whom  every  person  in 
the  commonwealth  must  give  in  a  list  of  all  his 
property  under  oath. 

Section  4058  provides  for  schedules  with  in- 
terrogatories to  DC  propounded  to  each  person, 
*'with  affidavit  thereto  attached,  to  be  signed 
and  sworn  to  by  the  person  whose  properly  is 
assessed."  The*  schedules  contain  along  list  of 
175]items,including  all  forms  of  tangible  and 
intangible,  real,  personal,  and  mixed  property, 
tbe  enumeration  being  exceedingly  minute. 
The  first  eleven  items  relate  to  lK)nds;  notes 
secured  by  mortgage;  other  notes;  accounts; 
cash  on  hand;  cash  on  deposit  in  bank;  cash  on 
deposit  with  other  corporations:  cash  on  deposit 
with  individuals;  all  other  credits  or  money  at 
interest;  stock  in  joint-stock  companies  or  as- 
sociations: stock  in  foreign  corporations. 

The  third  article  covers  the  assessment  of 
corporations;  cor|>orations  generallv;  banks 
and  trust  companies;  building  and  loan  asso- 
ciations; turnpikes. 

Sections  4077,  4078,  4079,  4080,  4081,  4082, 
and  4091  are  as  follows: 

"Sec.  4077.  Every  railway  company  or  cor- 
poration, and  every  incorporated  bank,  trust 
company,  guarantee  or  security  company,  gas 
company,  water  company,  ferry  company, 
bridge  company,  street-railway  company,  ex- 
press company,  electric-light  company,  elec- 
tric-power company,  telegraph  company,  press- 
despatch  company,  telephone  company,  turn- 
pike company,  palace-car  company,  dining-car 
company,  sleeping-car  company,  chair  com- 
pany, and  every  other  like  company,  corpora- 
tion, or  association,  also  every  other  corpora- 
tion, company,  or  association  having  or  exer- 
cising any  special  or  exclusive  privilege  or 
franchise,  not  allowed  by  law  to  naturaf  per- 
sons, or  performing  any  public  service,  shall, 
in  addition  to  the  other  taxes  imposed  on  it  by 
law,  annuallv  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  county,  in- 
corporated city,  town,  and  taxing  district  where 
its  franchises  may  be  exercised.  The  auditor, 
treasurer,  and  secretary  of  state  are  hereby 
constituted  a  board  of  valuation  and  assess- 
ment, for  fixing  the  value  of  said  franchise, 
except  as  to  turnpike  companies,  which  are 
provided  for  in  i^  4095  of  this  article,  the  place 
or  places  where  such  local  taxes  are  to  be  paid 
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by  other  corporations  on  their  franchises,  aod 
how  apportioned  where  more  than  one  jurisdic- 
tion is  entitled  to  a  share  of  such  tax  shall  be  de- 
termined bv  the  board  of  valuation  and  assess- 
ment, and  for  the  discharge  of  such  other  duties 
MS  may  be  *impo8ed  on  them  by  this  acl.[17tf 
The  auditor  shall  be  chairman  of  said  board, 
and  shall  convene  the  same  from  time  to  time, 
as  the  business  of  the  board  may  require. 

'*Sec.  4078.     In  order  to  determine  the  value 
of  the  franchises  mentioned  in  the  next  pre- 
ceding section,  the  corporations,  coropanieSi 
and  associations  mentioned  in  the  next  preced- 
ing section,  except  banks  and  trust  companies 
whose  statements  shall  be  filed  as  hereinafter 
required  by  %^  4092  of  this  article,  shall  annu- 
ally, between  the  15th  day  of  September  and 
the  1st  day  of  October,  make  and  deliver  to 
the  auditor  of  public  accounts  of  this  state  a 
statement,  verified  by  its  president,  cashier, 
secretary,  treasurer,  manager,  or  other  chief 
officer  or  agent,  in  such  form  as  the  auditor 
may  prescribe,  showing  the  following  facti, 
viz.:  the  name  and  principal  place  of  business 
of  the  corporation,  company,  or  association; 
the  kind  of  business  engaged  in;   the  amount 
of  capital  stock,  preferred  and  common;  tbe 
number  of  shares  of  each;  the  amount  of  stock 
paid  up;  the  pikr  and  real  value  thereof;   tbe 
highest  price  at  which  such  stock  was  sold  at 
a  bona  fide  sale  within  twelve  iBooths  next 
before  the  15th  day  of  Septemljer  of  the  year 
in  which  the  statement  is  required  to  be  made; 
the  amount  of  surplus  fund  and   undivided 
profits,  and  the  value  of  all  other  assets;  tbe 
total    amount  of  indebtedness  as    principal, 
the  amount  of  gross  or  net  earnings  or  income, 
including  interest  on  investments,  and  incomes 
from  all  other  sources  for  twelve  months  next 
preceding  the  15th  day  of  September  of  the  year 
in  which  the  statement  is  required;  the  amount 
and  kind  of  tangible  property  in  this  state,  aod 
where  situated,  assessed,  or  liable  to  assess- 
ment in  this  state,  and  the  fair  cash  value 
thereof,  estimated  at  the  price  it  would  bring 
at  a  fair  voluntary  sale,  and  such  other  facts 
as  the  auditor  may  require. 

"Sec.  4079.  Where  the  line  or  lines  of 
any  such  corporation,  company,  or  associatioo 
extend  beyond  the  limits  of  the  state  or  county, 
the  statement  shall,  in  addition  to  tbe  other 
facts  hereinbefore  required,  show  tbe  length 
of  the  entire  lines  operated,  loaned,  leased,  or 
controlled  in  tbis8tate,and  in  each  county. incor- 
porated *cit^,town,or  taxing  district,and[177 
the  entire  line  operated,  controlled,  leased,  or 
owned  elsewhere.  If  the  corporation,  com- 
pany, or  association  be  organized  under  the 
laws  of  any  other  state  or  government,  or 
organized  and  incorporated  in  this  state,  but 
operating  and  conducting  its  business  in  other 
states  as  well  as  in  this  state,  the  statement 
shall  show  the  following  facts,  in  addition  to 
the  facts  hereinbefore  required:  The  grosi 
net  income  or  earnings  received  in  this  state 
and  out  of  this  state,  on  business  done  in  this 
state,  and  the  entire  gross  receipts  of  the  cor- 
poration, company,  or  association  in  this  state 
and  elsewhere  during  the  twelve  months  neit 
before  the  15ih  day  of  September  of  the  year 
in  which  the  assessment  is  required  to  be  made; 
In  cases  where  any  of  the  facts  above  required 
are  impossible  to  be  answered  correct Ir.  or 
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will  not  afford  any  yaloable  informatioQ  in 
^Jetenniniog  the  value  of  the  franchises  to  be 
taxed,  the  said  board  may  excuse  the  officer  from 
anawering  such  questions:  Provided,  That  said 
board,  from  aaid  statement,  and  from  such 
other  evidence  as  it  may  have,  if  such  corpo- 
ration, company,  or  association  be  organized 
under  the  laws  of  this  state,  shall  fix  the  value 
of  the  capital  stock  of  the  corporation,  com- 
pany, or  association,  as  provided  in  the  next 
succeeding  section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  state,  or  in 
the  counties  where  situated.  The  remainder 
thus  found  shall  be  the  value  of  its  corporate 
franchise  subject  to  taxation  as  aforesaid. 

"Sec.  4080.  If  the  corporation,  company,  or 
association  be  organized  under  the  laws  of  any 
other  state  or  government,  except  as  provided 
in  the  next  section,  the  board  shall  fix  the 
Talue  of  the  capital  stock  as  hereinbefore  pro- 
yided,  and  will  determine  from  the  amount  of 
the  gross  receipts  of  such  corporation,  com- 
I>any,  or  association  in  this  state  and  elsewhere, 
the  proportion  which  the  gross  receipts  in  this 
statu,  within  twelve  months  next  before  the 
15tn  day  of  September  of  the  year  in  which 
the  assessment  was  made,  bear  to  the  entire  gross 
receipts  of  the  company,  the  same  proportion 
of  the  value  of  the  entire  capital  stock,  less  the 
178]  assessed  value  of  the  tangible  ^property 
assessed  or  liable  to  assessment  in  this  state, 
shall  be  the  correct  value  of  the  corporate 
franchise  of  such  corporation,  company,  or 
association  for  taxation  in  this  state. 

"Sec.  4081.  If  the  corporation  organized 
under  the  laws  of  this  state  or  of  some  other 
state  or  government  be  a  railroad,  telegraph, 
telephone,  express,  sleeping,  dining,  palace,  or 
chair  car  company,  the  lines  of  which  extend 
beyond  the  limits  of  this  state,  the  said  board 
will  fix  the  value  of  the  capital  stock  as  herein- 
before provided,  and  that  proportion  of  the 
Talue  of  the  capital  stock  which  the  length  of 
the  lines  operated,  owned,  leased  or  controlled 
in  this  state  bears  to  the  total  length  of  the 
lines  owned,  leased,  or  controlled  in  this  state 
and  elsewhere,  shall  be  considered  in  fixing  the 
value  of  the  corporate  franchise  of  such  corpo- 
ration liable  for  taxation  in  this  state;  and 
such  corporate  franchise  shall  be  liable  to  tax- 
ation in  each  county,  incorporated  city,  town, 
or  district  through  or  into  which  such  lines 
pass,  or  are  operated,  in  the  same  proportion 
that  the  length  of  the  line  in  such  county,  city, 
town,  or  district  bears  to  the  whole  length  of 
lines  in  the  state,  less  the  value  of  any  tangible 
property  assessed,  or  liable  to  assessment,  in 
any  such  countv.  city,  town,  or  taxing  district. 

Sec.  4082.  Whenever  any  persons  or  asso- 
ciation of  persons  not  being  a  corporation  nor 
having  capital  stock,  shall,  in  this  state,  engnge 
in  the  business  of  any  of  the  corporations 
mentioned  in  the  1st  section  of  this  article. 
then  the  capital  and  property,  or  the  certificates 
or  other  evidences  of  the  rights  or  interests  of 
the  holders  thereof  in  the  business  or  capital 
and  property  employed  therein,  shall  be  deemed 
and  treated  as  the  capital  stock  of  such  person 
or  aj^ociation  of  persons  for  the  purposes  of 
taxation  and  all  other  purposes  under  this 
article,  in  like  manner  as  if  such  person  or 
association  of  persons  were  a  corporation." 
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"Sec.  4091.  All  taxes  assessed  against  an^ 
corporation,  company,  or  association  under  this 
article,  except  banks  and  trust  companies,  shall 
be  due  and  payable  thirty  days  after  notice  of 
same  has  been  given  to  said  corporation,  com- 
pany,  or  association  by  the  auditor;  and  every 
such  corporation,  company,  *or  associa-  [179 
tion  failing  to  pay  its  taxes,  after  receiving  thirty 
days'  notice,  shall  be  deemed  delinquent,  and  a 
penalty  of  10  percent  on  the  amount  of  the  tax 
shall  attach,  and  thereafter  such  tax  shall  bear 
interest  at  the  rate  of  10  per  cent  per  annum; 
any  such  corporation,  company,  or  association 
failing  to  pay  its,  taxes,  penalty,  and  interest, 
after  t)ecoming  delinquent,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  $50  for  each  day  the  same 
remains  unpaid,  to  be  recovered  by  indictment 
or  civil  action,  of  which  the  Franklin  circuit 
court  shall  have  jurisdiction." 

The  4th  article  relates  to  the  assessment  and 
payment  of  taxes  by  railroads;  the  5th  to  dis- 
tilled spirits;  the  6th,  7th,  8th.  and  0th  articles 
to  the  board  of  supervisors  and  the  collection  of 
taxes  and  the  revenue. 

Articles  10  to  12  relate  to  license  taxes, 
special  taxes,  privileged  taxes,  and  the  like; 
and  articles  13,  14,  and  15  prescribe  certain 
duties  for  designated  oflicers  touching  the  col- 
lection of  the  revenue.  Article  15  provides 
for  a  state  board  of  equalization  to  equalize 
the  assessments  returned  to  them  from  each 
county. 

Messrn.  Lawrence  Maxwell,  Jr.,  Clar- 
ence A.  Seward,  Frank  U,  Piatt,  and  James  0, 
Carter  for  appellant. 

Mr.  William  J.  Hendrick  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Section  4077  of  the  Compilation  of  the  Ken- 
tucky Statutes  of  1894  provides  that  each  of 
the  enumerated  companies  or  corporations, 
"every  other  like  company,  corporation,  or  as- 
sociation;" and  also  "every  other  corporation, 
company,  or  association  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  natural  persons,  or  per- 
forming any  public  service,  shall,  in  addition  to 
the  other  taxes  imposed  on  it  by  law,  annuallv 
pay  a  tax  on  its  franchise  *to  the  state.and  [  1 80 
a  local  tax  thereon  tu  the  county,  incorporated 
city,  town,  and  taxing  district,  where  its  fran- 
chise may  be  exercise<i ;"  and  in  the  succeeding 
sections  the  words  "franchise,"  "franchises, 
and  "corporate  franchise"  are  used.  But  taking 
the  whole  act  together,  and  in  view  of  the  pro- 
visions of  g§  4078-4081,  we  agree  with  the  cir- 
cuit court  that  it  is  evident  that  the  word 
"franchise"  was  not  employed  in  a  technical 
sense,  and  that  the  legislative  intention  is  plain 
that  the  entire  property,  tangible  and  intangi- 
ble, of  all  foreign  and  domestic  corporations, 
and  all  foreign  and  domestic  companies  pos- 
sessing no  franchise,  should  be  valued  as  an 
entirely,  the  value  of  the  tangible  property  be 
deducted,  and  the  value  of  the  intangible  prop- 
erty thus  ascertained  be  taxed  under  these  pro- 
visions; and  as  to  railroad,  telegraph,  tele- 
phone, express,  sleeping  car,  etc..  companies, 
whose  lines  extend  l)eyond  the  limits  of  the 
state,  that  their  intangible  property  should  be 
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assessed  on  the  basis  of  the  mileage  of  their 
lines  within  and  without  the  stale. 

But  from  the  valuation  on  the  mileage  basis 
the  value  of  all  tangible  property  is  deducted 
before  the  taxation  is  applied. 

So  far  as  the  commerce  clause  and  the  14tb 
Amendment  of  the  Federal  Constitution  are 
concerned,  this  scheme  of  taxation  is  not  in 
contravention  thereof,  as  already  determined 
In  Adams  Exp.  Co.  v.  Ohio  State  Auditor^  165 
U.  S.  194  [anU,  683],  and  cases  cited. 

And  considered  as  a  property  tax,  as  in  our 
opinion  the  prescribed  exaction  must  be  held 
to  be,  we  regard  it  as  in  harmony  with  the  pro- 
visions of  the  Constitution  of  the  common- 
wealth of  Kentucky.  The  property,  tangible 
and  intangible,  owned  by  corporations  is  sub- 
jected to  like  taxation,  and  so  the  tangible  and 
intangible  property  of  individuals  associated 
together  in  companies,  and  while  the  provisions 
of  §§  4077  and  4078  do  not  apply  to  all  indi- 
yidual  taxpayers,  yet  reference  to  §  4080  and 
the  schedule  which  must  be  returned  by  each 
taxpayer,  as  required  b>  §  4058,  demonstrates 
that  individual  taxpayers  are  also  subjected  to 
taxation  on  all  their  intangible  property,  what- 
ever they  may  be,  as  well  as  on  all  their  tangible 
181]  property.  As  pointed  out  by  *the  circuit 
court,  the  mode  of  the  assessment  of  the  intangi- 
ble property  of  companies. corporations,  and  as- 
■ociations  mentioned  in  §  4077  and  that  of  indi- 
vidual taxpayers  is  diJBferent,  and  the  intangible 
property  of  such  corporations,  companies,  and 
associations  may  in  some  respects  differ  from 
the  intangible  property  belonf:ing  to  individual 
taxpayers,  but  there  is  nothmg  in  the  statute 
which  exempts  any  intangible  property  owned 
by  any  corporation,  company,  or  individual 
taxpayer  from  taxation,  or  discriminates  be- 
tween them. 

Section  174  of  the  Constitution  of  Kentucky 
provides  that  "all  properly,  whether  owned  by 
natural  persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted  by 
this  Constitution;  and  all  corporate  properly 
shall  pay  the  same  rate  of  taxation  paid  by  in- 
dividual property.  Nothing  in  this  Constitu- 
tion shall  be  construed  to  prevent  the  general 
assembly  from  providing  for  taxation  based  on 
Income,  licenses,  or  franchises." 

But  this  does  not  prevent  intangible  prop- 
erty from  being  taxed,  and  the  tax  mentioned 
in  §  4077  is  not  an  additional  tax  upon  the 
same  properly,  but  on  intangible  property 
which  has  not  been  taxed  as  tangible  prop- 
erty. 

We  concur  with  the  views  of  the  circuit 
court  that  neither  §  173  of  the  Constitution  nor 
anv  other  section  confines  "the  levy  of  an  ad 
valorem  tax  to  tangible  property;  but  as  de- 
cided by  the  Kentucky  court  of  appeals  in 
Levi  V.  touiamlU,  97  Ky.  394.  28  L.  R.  A.  480. 
it  does  require  the  levy  of  an  ad  valorem  tax 
upon  persona]  property  as  well  as  real  estate, 
and  this  case  decides  that  a  license  tax  which 
is  not  a  property  tax  cannot  be  substituted  for 
an  ad  valorem  tax  upon  personal  property  en- 
gaged in  certain  commercial  pursuits  in  the 
city  of  Louisville.  It  does  not  decide  that 
§  171  of  the  Constitution,  which  declares  that 
taxation  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial  limits 
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of  the  authority  levying  the  tax,  applies  to  tax- 
ation based  upon  income,  license,  or  franchise. 
If  there  is  any  intimation  upon  the  subject  Id 
this  case,  it  is  that  taxation  which  is  based 
upon  income,  license,  or  franchise  may  be 
classified  by  the  legislature;  and  as  to  licenses, 
they  may  be  levied  upon  some  *employ-[182 
meuts  and  occupations  and  not  upon  others.  If, 
however,  we  are  correct  in  our  construction  of 
the  Kentucky  statutes,  there  is  do  ground  for 
contending  that  there  is  a  want  of  uniformity 
in  the  levy  of  the  taxes  against  the  defendant, 
even  though  §  171,  requiring  uniformity  of 
taxation  upon  all  property  subject  to  taxation, 
applies  to  taxation  based  upon  income,  license, 
or  franchise,  and  is  given  its  broadest  possible 
construction." 

The  act  received  consideration  in  Henderwtk 
Bridge  Co.  v.  Com.  (Ky.)  31  S.  W.  486.  and 
the  court  of  appeals  of  Kentucky,  speaking 
through  Grace,  J.,  said: 

"Thus  we  see  what  a  varied  meaning  thi» 
term  'capital  stock '  may  have.  So  that  it  be- 
comes necessary  to  examine  and  see  what  was 
the  object  and  meaning  of  the  legislature  wbeo 
using  this  term  in  the  clause  before  quoted 
from  §  4079  of  our  statutes.  In  this  examina- 
tion it  becomes  important  to  notice  those  clauses 
of  the  Constitution  in  reference  to  revenue  and 
taxation,  and  see  what  was  contemplated  and 
enjoined  by  that  instrument  in  reference  to- 
taxation.  Section  172  provides:  'That  all 
property  not  exempt  from  taxation,  by  this 
Constitution,  shall  be  assessed  at  its  fair  cash- 
value,  estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale.'  .  .  .  Section  174 
provides:  'That  all  property,  whether  owned 
by  natural  persons  or  by  corporations,  shall  be* 
taxed  in  proportion  to  its  value,  unless  t\» 
empted  by  this  Constilution,  and  all  corporate 
property  shall  pay  the  same  rate  of  taxation 
paid  by  individual  property.  Nothing  in  this 
Constitution  shall  be  construed  to  prevent  the 
general  assembly  from  providing  for  taxatiuo 
based  on  income,  licenses,  or  francbisea. 
Thus  it  is  manifest  that  what  the  Conslitutioii 
intended  to  be  taxed  was  property, — all  prop- 
erty; and,  as  to  corporations,  not  only  all  tann- 
ble  property,  but  that  it  intended  to  leave  tM 
Tegislature  of  the  state  free  to  tax  the  franchise 
of  corporations  if  it  so  desired;  that  the  prop- 
erty of  a  corporation  should  be  taxed  as  tb» 
property  of  an  individual.  It  will  be  observed 
that  in  these  several  sections  quoted  *  capital 
stock.'  'stock,'  and  'shares  of  stock'  are  nol 
mentioned  as  being  appropriate  terms  to  desi^N 
nate  the  subjects  of  taxation,  but  it*8ays[193 
'property,'  'all  property,'  etc..  so  that  them 
might  be  no  confusion  as  to  what  that  instru- 
ment intended.  Neither  is  there  any  reason  to 
suspect  that  the  legislature  did  not  understand 
the  language  and  meaning  of  the  Constitution 
when  it  came  to  frame  the  revenue  laws  of  tbo 
state  under  it  now  under  consideration. 
Neither  is  there  reason  to  suspect  that  it  did 
not  in  tend -and  endeavor  in  good  faith  to  cany 
into  effect  the  intent  and  meaning  of  the  Con- 
stitution. So  that  we  may  safely  interpret  all 
words  and  phrases  (of  doubtful  and  uncertain 
meaning)  in  accordance  with  and  so  as  to  ef* 
fecluate  and  carry  out  that  intent." 

The  statute  thus  construed  cannot  be  over- 
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tbrowQ  for  failure  to  conform  to  the  require- 
ments of  gg  171, 172,  aod  174  of  the  itale  Coh' 
■tttutioD. 
Dteree  affirmed. 

Hr.  Justice  White,  wlih  whom  eoocui 
llr.  Justice  Field,  Mr.  JuBtlce  Hu-lan,  and 
Mr.  Justice  Brown,  disBcnting: 

Id  i(s  uUimate  analysis  tbe  kgal  prlnciplee 
hy  which  this  case  should,  in  our  opioion,  be 
conlrollcd,  are  Ibose  which  were  by  ua  deemed 
decisive  in  Adam*  Erp.  Vo.  v,  O/iio  Stalt 
Auditor.  ISS  U.  S.  IB4  [ante,  6B31.  It 
follows  that  the  reasons  for  our  dissent 
•tated  in  that  esse  aie  pertinent  to  Ibis,  and 
we  reiterate  them  as  eipressinp  the  grounds 
for  our  dissent  from  the  conciusinns  reached 
by  the  court  iu  this  esse.  The  facts  here,  how- 
ever,  so  pointedly  eiempllGed  the  force  of  tbe 
reasons  for  our  dissent  in  Acbimt  Eiv.  Co.  v, 
Ohio  State  Auditor,  that  we  brieflv  state 
tbem.  Tbe  actual  value  of  all  the  tan- 
gible propertj  owned  by  Ibe  express  com- 
pany Id  Kentucky  was  $3fl.ei4.S3.  This 
Cperty  was  assented  by  Ibe  local  autborities 
that  amount  and  tbe  lax ei  duly  pnid.  Id 
addition,  tbe  value  of  tbe  franchise  was 
•Messed  at  11.468,040,  a  disproportion  eoor- 
mously  in  excess  of  ihe  amount  imposed  by  ihe 
■tate  of  Ohio,  great  as  was  thai  disproportion. 
Tbe  operation  of  tbe  tax  Is  additionally  illus- 
trated by  I  further  fact.  Tbe  tax  imposed  Id 
Oblo  and  held  to  be  valid  in  Adnmt  Ezp.  Co. 
T.  Ohio  Stale  Auditor,  considered  with  ref- 
184]erence  to  the  routes  traveled  *b;  the 
■fenisof  Ihe  express  company,  was  at  ibe  rale 
of  9260  per  mile,  whilst  ia  this  case  tbe  lax 
levied  is  at  tbe  late  of  |7S4  per  mile. 

Although  the  fuDdamenlel  legal  principles 
which,  in  our  opinion,  should  hare  controlled 
Adami  Etp,  (&.  v.  Ohio  State  Avdilor,  are 
tbe  same  in  this  case,  there  are  yet  ma- 
terial differences  between  tbe  Kentucky 
aod  the  Ohio  statutes,  which  we  think 
■bould  take  this  case  oul  of  the  ruling  in  the 
former  case,  even  conceding  that  case  to  heve 
been  correctly  decided.  The  tax  here  levied  ia  a 
franchise  lax.  This  is  fully  dcmonsiraied  by 
tbe  diasentlDg  opinion  in  Ilfnderton  Bridge  Co. 
t.  Kentveky,  this  day  decided  (166  U,  8.  150 
[ante,  953]).  Tbe  levy  here  sought  1o  be  sus- 
lained,  tbeu.  is  a  franchise  tax,  assessed  on  a 
lolnt-stock  company  which  has  no  franchise. 
lor  tbe  bill  alleges  Ibat  the  express  company  Is 
ft  partnership  and  the  demurrer  concedes  il, 
0Dder  Ibis  state  of  law  and  fact,  therefore,  the 
effect  of  holding  tbe  lax  now  in  question  valid 
tl  to  decide  that  a  francbtse  can  be  taxed,  when 
tbere  is  do  traocbise  on  which  to  levy  tbe  tax. 
This  can  only  tw  escaped  t^  contending  that 
tbe  right  of  the  express  company  to  do  inter. 
itate  commerce  business  in  Kentucky  resulted 
from  the  assent  of  Ihe  stale,  and  therefore  the 
doing  of  such  business  was  equivalent  to 
accepting  a  franchise  from  the  state.  But  to 
aoDOUDce  this  proposition  would  overthrow  Ihe 
0  necessary  for  Ihe  perpetuity  of 
13  aod  the  tree  intercourse  between 
i,  that  tbe  tight  to  transact  interstate 
"  '      ■      IS  by  a  person  or  corporation 


noted,  between  Adnmi  Erp  Co.  V  Ohio  .Stats 
Auditor  and  this  case,  there  are  others  re- 
sulting from  Ibe  difference  between  tha 
Ohio  and  Ibe  Kentucky  statutes.  The 
Obio  Blalule  considered  in  Adamt  E-ip.  Co. 
V.  Ohio  State  Auditor,  purported  only  to 
tax  the  tangible  property  wilbin  Ihe  state, 
but  empowered  Ibe  assessing  board  to  coo- 
elder  its  value  as  augmented  by  the  um 
lo  which  such  property  might  be  put.  Id 
other  words,  the  Oliio  law,  as  construed  by  Iho 
supreme  court  of  the  slate,  taxed  only  lancible 
•property  within  the  stale  enhanced  in  {185 
value  by  intangible  elements  outside  the  slate. 
We  considered.  In  dissenting  in  the  Ohio  case, 
that  this  was  a  mere  disguise.a  distinction  with- 
out a  difference,  but  Ihe  court  held  otherwise. 
In  this  case,  by  tbe  la  win  question,  the  mask  is 
tbrowu  off,  and  what  we  conceive  to  be  logic- 
ally the  thin  disguise  under  which  tbe  courts 
of  Ohio  supported  its  statute  Is  not  asserted  to 
exist,  but  the  Kentucky  statute,  in  unambigu- 
ous and  unmistatinble  language,  imposes  1b» 
imperative  duty  upon  the  assessing  board  to 
assess  property  both  in  and  nut  of  tbe  state. 
That  is  to  say,  it  leaves  nothing  lo  implicntioa 
or  to  evasion,  but  declares  in  plain  English 
that  properly  in  and  out  Of  Ibe  state  shall  bft 
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grace  of  one  of  ibe  states  of  the  Union.  , 

Id  addiiion  to  the  clear  diatiDctlons,  already    i 
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ulrd  wherever  Its  tanaibla  pro 
and  lis  work  Is  done. 
i.  The  francbtse  to  do  is  an  Independent  fnocbise, 
or,  TBfher,  a  combinatloD  of  tranchlgee  emlmu)- 
Ingall  things  which  a  oorporatloD  ISBlveo  power 
to  do:  and  this  power  to  do  1*  as  much  a  thlnir  of 
value  nnd  a  pari  of  the  Intengtble  propertr  of  the 

tuieea  sutntanCive  matter  of  tazatioa  io  everr 

slate  Id  whlob  such  rranchises  are  exercised  In 

OOuDCCClOD  with  tangible  property, 

[Mo.  S37.] 

8ubmittedMaTchl.l897.DeeidedMaTch}5,l897. 

SaiK.—As  to  pov^tr  ot  C/mortv  to  reanlate  tiim- 
merce,  lee  notes  to  QtbbODi  v.  Ogdon,  8:  23,  anil 
Brown  v.  Uarftand,  8:  BTS. 

.,11  lo  limiiaet  liLT,  see.nots  u>  Inman  8.  8.  Co.  v. 
Ttpker,  SI:  118. 

A»  to  inlentate  eomnieree;  regtit'iHon  of:  jxtntr  of 
Oonoreit:  how/(irerflu«lr<,— see  note  to  Oluuueaier 
Ferry  Co.  V.  FennsylvantB.  16:  US. 

At  to  powtr  of  Canorcst  to  eonlvol  cnrnmtrce:  data 
AaUtle.  whtn  tatUi  oi  being  a  rttpilatinn  of  aim- 
mtreti  drummer*;  veatlr:  raUirav«;  tettgraiih  com- 
't  tax  on  eommerce,  tcfun  (nnilkf,— aos 
rmon  v.  CUcaao,  )7i  IU> 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixib  Circuit. 
On  petition  forreiiearingof  ten  cases,  Nos.  837- 
S40,  398-400,  469-471.  known  as  the  Ohio  and 
Indiana  £zpress  Tax  Cases.  J'eUtion  for  re- 
hearing denied. 

iSee  same  case,  165  U.  S.  194,  [ante,  683]. 

The  facts  are  stated  in  the  opinion. 

Me^rs.  James  C.  Carter  and  Lawrence 
Maxwell,  Jr.,  in  support  of  petition. 

The  petition  was  as  follows: — 

To  the  Supreme  Court  of  tbe  United  States: 

Your  petitioners,  the  appellants  in  the  above- 
entitled  causes,  respectfully  pray  for  an  order 
directing  a  reargument  of  the  said  causes  upon 
the  following  grounds: 

First.  The  total  insufficiency  of  the  argu- 
ment offered  by  tbe  counsel  for  the  appellants, 
due  to  a  failure  on  their  part  to  anticipate  tbe 
grounds  which  have  really  led  to  the  decision 
of  tbe  court. 

Second.  Tbe  extreme  importance  and  far- 
reaching  effect  of  the  decision  which  has  been 
announced,  as  bearing  upon  some  of  the  most 
fundamental  principles  of  constitutional  law. 

Tbird.  Its  momentous  practical  importance 
as  affecting  existing  interests,  making  it 
wholly  impossible  for  tbe  appellants  to  con- 
tinue the  express  business  of  tbe  country  under 
tbe  system  of  taxation  sanctioned  by  tbe  decis- 
1 S*}]  ion,  in  view  of  *tbe  natural  tendencies  of 
the  different  states  to  compel  contributions  from 
tbat  business — tendencies  against  wbich  the 
Jaw  affords  the  most,  meager,  if  any  protection. 

Fourth.  Tbe  entire  novelty  of  tbe  questions 
discussed  and  of  tbe  points  necessarily  deter- 
mined by  the  judgment. 

Fiftb.  The  fact  tbat  under  tbe  circumstances 
such  failure  on  tbe  part  of  counsel  is  not  with- 
out reasonable  excuse. 

Sixth.  Tbat  tbe  appellants  believe  and  are 
so  advised  by  their  counsel,  that  a  further  con- 
sideration of  the  cases  and  a  consideration  of 
reasons  which  have  not  heretofore,  in  conse- 
quence of  tbe  failure  aforesaid,  been  stated, 
will  lead  this  Honorable  Court  to  a  decision  in 
favor  of  tbe  appellants. 

Seventh.  We  beg  finally  to  suggest  that  upon 
the  question  whether  tbe  Nichols  law  denies 
tbe  appellants  tbe  equal  protection  of  the  laws, 
this  court  has  erroneously  assumed  that  the 
taxing  laws  of  Obio  classify  property  of  differ- 
ent sorts  for  purposes  of  valuation. 

And  your  petitioners  respectfully  ask  for  an 
attentive  consideration  of  tbe  paper  annexed 
hereto,  in  wbich  an  attempt  is  made  to  more 
fully  state  and  to  suppori  the  grounds  above 
mentioned,  with  such  brevity,  however,  as  the 
nature  of  tbis  petition  and  tbe  rule  of  the  court 
requires,  and  they  further  pray  that  the  above- 
entitled  cases  be  set  down  for  reargument  be- 
fore tbe  court  upon  some  day  by  it  to  be  ap- 
pointed. 

And  as  in  duty  bound  will  ever  pray. 

James  C.  Carter, 
Lawrence  Maxwell.  Jr., 
Counsel  for  Appellants. 

We  certify  that.  In  our  opinion,  the  forego- 
ing petition  for  rehearing  is  well  founded. 

James  C.  Carter, 
Lawrence  Maxwell,  Jr., 
Counsel  for  Appellants. 
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Grounds  upon  Whtch  tiis  Rbaboombht 

IB  Asked: — 

First.  The  total  insufficiency  of  tbe  argn 
raent  heretofore  offered  by  counsel  for  the  ap- 
pellants, due  to  a  failure  on  their  *part  to[  188 
anticipate,  in  any  adequate  degree,  the  grounds 
which  have  really  led  to  the  decision  of  tbt 
court. 

It  is  important  In  the  firsf  place  that  the 
precise  substance  and  effect  of  the  decision 
should  be  stated. 

A  review  of  the  decisions  of  this  court  prior 
to  the  argument  of  the  present  cases  and  re> 
ferred  to  in  the  opinion  of  tbe  court  just  pro- 
nounced as  being,  in  point  of  authority,  tbe 
foundation  of  the  decision  is  appended  hereto 
in  an  appendix. 

From  tbis  review  it  is  believed  that  tbe  fol- 
lowing is  a  fair  and  just  statement  of  tbe 
propositions  actually  determined  by  those  de- 
cisions. 

1.  Tbey  risrbtly  assume  two  principles  as 
incontrovertible;  first,  that,  so  far  as  concerns 
the  taxation  of  property,  a  state  cannot  tsx, 
as  against  nonresidents,  any  property  except 
such  as  has  an  actual  situs  within  its  limits; 
second,  that  no  state  can  tax  or  burden  in  any 
form  the  business  of  interstate  commerce. 

2.  Tbat  where  a  state  assumes  only  to  tax 
property  actually  situated  within  its  limits,  it 
does  not  violate  either  of  tbe  above  principles, 
if,  in  ascertaining  the  value,  it  adopts  the  ordir 
nary  method  of  assessment;  or,  where  tbe 
ordinarv  method  is  not  practicable,  some  other 
fair  and  reasonable  method. 

8.  That  in  the  case  of  railroad  and  telegraph 
companies,  the  ordinary  method  is  not  applica- 
ble, and  tbe  method  of  taking  into  view  tbe 
value  of  tbe  whole,  in  order  to  ascertain  tbe 
value  of  tbe  part,  is  fair  and  reasonable,  at 
least  so  far  as  to  justify  an  apportionment  of 
value  according  to  mileage. 

The  step  now  taken  by  the  present  decision 
is  to  evolve  a  new  general  proposition,  not  de- 
clared or  distinctly  discussed  in  any  of  tbe 
prior  cases,  that  where  there  is  what  is  called  a 
unity  of  use  between  several  pieces  of  property 
not  united  together  by  any  physical  tie,  some 
of  the  pieces  situated  within  and  some  without 
the  state,  tbe  value  of  the  parts  within  maybe 
determined  by  the  value  of  the  whole,  even 
thousrb  the  part  within  is  physically  separable, 
and  is.  as  separated,  an  ondinanr  thing,  having 
an  ordinary  market  value  based  upon  its  cap^ 
bility  of  similar  uses  In  a  multitude  of  different 
businesses,  differing  in  nothing,  so  far  as  the 
ascertainment  *of  value  is  concerned,  [189 
from  the  thousand  other  classes  of  cbattela 
wbich  form  the  usual  subjects  of  taxation. 

No  precise  explanation  is  given  of  just  what 
this  unity  of  use,  which  involves  such  mo- 
mentous consequences,  may  t)e;  but  it  is  held 
that  the  pro|i€riy  of  express  companies  ia  of 
that  character. 

This  doctrine  of  the  effect  upon  taxation  of 
a  unity  of  use  was  not  discussed  in  tbe  prior 
cases,  and  was  not  touched  by  appellants'  coun- 
sel in  the  argument  of  these  cases.  Tbe  ez* 
cuse  for  tbis  omission  will  hereafter  be  given. 
But  the  argument  which  tbey  thought  abun- 
dantly sufficient  to  defeat  the  assessments  con- 
sisted in  pointing  out  that  the  property  taxed 
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was,  botb  physically  and  in  respect  of  owoer- 
sbip,  capable  of  separation  xi^ithout  altering 
its  identity,  or  any  of  its  properties,  or  its 
value,  as  ordinarily  understood,  and  would  re- 
main, after  separation,  an  ordinary  subject  of 
ta^caiion,  and  tbat  to  tax  it  as  it  was  taxed  un- 
der tbe  Obio  law  was  in  effect  to  tax  property 
outside  of  ibe  state,  and  also  the  business  of 
Interstate  commerce.  This  argument,  which 
seems  not  to  be  disputed,  must  be  regarded  as 
rendering  tbe  validity  of  tbe  taxation  at  least 
doubtful.  The  weighty  dissent  fairly  entitles 
it  to  be  so  considered. 

The  additional  arguments  and  illustrations 
which  they  might  have  adduced,  but  did  not, 
are  as  follows: 

1.  The  unity  which  makes  tbe  property  so 
taxable  is  said  in  tbe  opinion  of  the  court  to  be 
dependent,  not  upon  physical  connection  or 
unity  of  ownership,  but  to  be  sufficiently  con- 
stituted by  unity  of  use. 

But  suppose  the  Adams  Express  Company 
should,  in  Ohio,  hire  all  its  horses,  wagons, 
etc..  as  it  easily  might  without  materially  af- 
fecting its  business,  and  for  the  ordinary  rates. 
The  same  unity  of  use  would  continue.  Would 
the  owner,  (the  horses,  wagons,  etc.,  being 
worth  $42,065)  be  properly  assessed  for  taxa- 
tion at  $533,095.80,  although  he  had  no  inter- 
est in  the  express  business?  If  not,  is  there 
really  any  unity  of  use  which  justifies  these 
assessments? 

2  Again,  let  it  be  supposed  that  the  company 
reduces  the  amount  of  its  horses,  wagons,  etc., 
lOO]  to  one  half,  not  by  hiring  *from  others, 
but  by  substituting  human  carriers,  which  it 
«nsily  might  do  without  substantially  affecting 
its  receipts.  This  would  not  alter  the  propor- 
tions of  mileage,  or  gross  receipts,  and  there- 
fore, although  the  amount  of  the  property  pur- 
porting to  be  valued  were  reduced  one  half, 
the  valuation  would  be  the  same.  And.  sup 
posing  it  hired  all  its  horses,  wagons,  etc.,  ex- 
cept one  horse  and  wagon,  owning  no  other 
personal  property  than  that,  the  valuation 
would  still  be  unaffected. 

3.  If,  however,  it  should  hire  all  and  own  no 
personal  property  whatever,  it  would  then  be 
wholly  relieved,  for  the  assessors  would  be  left 
without  a  subject  for  assessment.  That  is  to 
say  we  have  a  scheme  of  assessing  the  value  of 
the  personal  property  owned  by  express  com- 
panies in  Ohio  wholly  unaffected  by  the  amount 
which  is  owned. 

4.  Perhaps  it  may  be  suggested  tbat  the  as- 
sessment would,  in  the  case  of  hiring  by  the 
express  companies,  stand  as  an  assessment,  not 
of  the  property,  but  of  its  us^.  But  under  this 
law,  certainly,  nothing  can  be  assessed  except 
the  value  of  the  property,  and  that  against  its 
owner.  Let  it  be  supposed,  however,  that 
this  were  otherwise,  or  that  the  law  were 
changed  so  as  to  tax  the  use.  Would  the 
owners  of  the  horses  and  wagons  still  be  justly 
taxable  on  them,  and  on  what  amount?  Or, 
would  this  property  be  exempt  from  further 
taxation?  There  would  seem  to  be  no  just 
reason  for  not  taxing  it  against  tbe  real  owner, 
and  on  tbe  full  value;  and  in  that  case  we 
would  have  a  horse  assessed  at  its  true  value, 
<150  to  the  owner.and  at  about  $4,000  to  theuser. 

5.  And  yet,  in  the  case  last  mentioned,  con- 
sistent   reasoning    requires    that    the    owner 
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should  be  exempt,  for  if  the  plant  really  be 
united  it  is  inseparable,  and  if  it  remains  in  tbe 
unity  for  purposes  of  taxation,  it  cannot  at  the 
same  time  be  out  of  it  for  tbe  same  purpose. 

It  may,  indeed,  be  suggested  tbat  tbe  case 
would  be  one,  after  all,  only  of  double  taxa- 
tion, and  that  this,  however  flagitious,  is 
not  a  subject  of  criticism  in  a  Federal  court. 
But  we  bog  to  refer  to  the  opinion  of  Mr.  Jus- 
tice Brewer,  in  Cleveland,  ('.  C.  d  St.  L  R. 
Co,  V.  Backus,  154  U.  S.  439  [38: 1041.  4  Inters. 
Com.  Rep.  677],  repeatedly  approved,  and  so 
recently  as  in  the  case  of  *  Western  U.  [  1 0 1 
Teleg.  Co.  v.  Taggart,  163  U.  S.  1[41:49J,  that 
it  is  only  fair,  reasonable,  ordinary,  necessary 
taxation  which  is,  in  such  cases,  a  defense 
aeainst  the  charge  of  violating  both  the  funda- 
mental principles  above  referred  to,  which 
principles  are  committed  to  the  care  of  the  Su- 
preme Court. 

6.  But  what  shall  be  said  of  the  pretense  by 
Ohio  that  the  different  parts  of  the  plant  are 
an  inseparable  unity  when  she  herself  asserts 
that  they  are  not,  and  in  this  same  law  actu- 
ally separates  them  for  the  purpose  of  taxa- 
tion? If  all  the  property  of  the  company  com- 
poses, as  is  said,  this  united  inseparable  plant, 
then,  certainly,  the  real  estate  in  Ohio  is  part 
of  it  and  an  inseparable  part;  but  that  state 
finds  no  difiiculty  in  separating  it,  and  im- 
po.ses  on  the  company  an  entirely  separate 
assessment  of  $58,000  and  upwards,  on  this  ac- 
count. 

The  real  estate  of  the  companies  in  Ohio  is 
there  assessed  like  that  of  other  owners.  Tbe 
law  requires  this  assessed  value  to  be  included 
in  the  return  made  by  tbe  companies  to  the 
board  of  assessors,  and  adopts  it  and  taxes  ac- 
cordingly and  separately.  It  thus  assumes 
and  declares  that  the  value  of  this  properly, 
although  as  much  a  part  of  the  unity  as  any 
other,  does  not  depend  for  its  value,  as  it 
plainly  does  not,  upon  the  use  to  which  it  is 
put,  but  upon  the  same  elements  which  deter- 
mine the  value  of  all  other  lands  and  buildings 
in  the  state. 

7.  The  principal  idea  which  underlies  the 
opinion  of  the  court  and  is  made  to  defend 
these  extraordinary  assessments  is  tbat  the 
value  of  property  is  dependent  upon  the  use  to 
which  it  is  put.  We  earnestly  request  the 
court  to  reconsider  this  proposition.  It  is  an 
expression  which  has  several  times  been  em- 
ployed to  support  the  doctrine  declared  in  the 
railroad  and  telegraph  cases,  and  in  the  sense 
there  intended  is  entirely  just.  In  cases  where 
the  ordinary  and  nearly  universal  methods  of 
ascertaining  value  cannot  be  employed,  where 
the  thing  to  be  valued  has  no  market  value, 
where  it  cannot  be  indefinitely  produced,  where 
there  is  no  supply  and  demand,  there  is  a 
necessity  of  resorting  to  other  considerations, 
and  the  productiveness  of  the  property,  in 
other  words,  the  value  of  the  use  of  it.  is  a 
natural,  ordinary,  and  proper  *inquiry;  [192 
for  if  the  thing  were  to  be  sold  just  as  it  is,  that 
would  be  the  inquiry  of  tbe  intending  pur- 
chaser. But  this  method  is  the  creature  of 
necessity,  and  should  be  carefully  limited  to 
that  necessity.  Can  it  be  thought  for  a  mo- 
ment that  this  proposition  should  lie  made 
general  and  the  value  of  property  generally  be 
held  to  be  determined  by  tbe  use  to  which  it  is 
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put,  and  not  at  all  by  the  fact  that  it  is  a  com* 
moD  subject  of  sale  in  tbe  market,  and  has  a 
distiuct  and  certain  market  value?  What 
would  be  said  of  a  system  of  taxation  of  ordi- 
nary property  wholly  within  a  state,  which 
should  direct  or  permit  an  assessing  board  to 
displace  the  ordinary  tests  of  value,  namely, 
what  the  thinn  are  bought  and  sold  for,  and 
inquire,  in  eacn  instance,  into  the  profits  which 
tbe  owners  made  who  used  them,  and  then 
impute  those  profits  to  the  particular  thing, 
making  bouses  and  lands,  horses  and  cattle, 
and  all  other  chattels  bear  every  variety  of 
value?  Such  a  system  would  be  in  violation 
of  fundamental  notions  of  right,  and  would 
make  fairness  and  equality  in  taxation  impos- 
sible. It  would  not  be  taxation,  but  arbitrary 
exaction.  And  yet  this  would  be  Justified  if 
the  proposition  under  notice  were  sound. 

If  this  is  not  sound  as  a  general  proposition, 
is  it  sound  in  any  cases,  and  why  is  it  sound  in 
them?  It  is  sound  in  cases  where  there  is  no 
better  method,  and  sound  because  necessary. 

We  have  referred  to  the  opinion  of  the  court 
in  Cleveland.  C.  C.  d  St,  L.  R.  Co.  v.  Backus, 
154  U.  S.  489  [88:  1041,  4  Inters.  Com.  Hep. 
677],  drawn  up  by  Mr.  Justice  Brewer,  as  laying 
down  the  true  reason  (necessity)  for  the  assess- 
ment of  part  of  a  railroad  lying  within  a  state, 
by  a  reference  to  the  value  of  the  whole.  In  that 
opinion  there  are.  indeed,  expressions  to  the 
effect  that  the  value  of  all  property  is  deter- 
mined by  its  use,  as  if  this  were  true  as  a  broad 
and  general  proposition,  p.  445  [1046].  But  did 
Mr.  Justice  Brewer  really  mean  this?  Did  he 
mean  that  this  was  the  ordinary  test?  Did  he 
mean  that  where  the  common  Judgment  of 
men,  based  upon  all  the  elements  of  value,  the 
uses  to  which  the  property  may  be  put,  supply 
and  demand,  etc.,  had  established  a  value  ifor 
this  is  what  is  ordinarily  meant  by  VHlue)  that 
judgment  should  be  disregarded,and  an  assess- 
103]  ing  *board  be  permitted  to  establish  an- 
other value  based  on  use  alone,  or  did  be  mean 
that  in  those  cases  where  common  judgment  had 
never  had  occasion  to  fix  a  value,  and  never 
had  done  it,  and  where  consequently  a  value 
80  fixed  was  not  available,  an  assessing  board 
was  obliged  to  have  recourse  to  the  ori^nnal 
elements' of  value  and  make  up,  as  best  it 
cuuld.  a  judgment?  We  have  only  to  recur  to 
the  other  parts  of  the  opinion  to  see  that  the 
latter  meaning  was  all  that  be  intended. 

8.  Wbut,  then,  is  tbe  precise  error,  as  we 
humbly  conceive  it  to  be,  in  the  decision?  It 
finds  t bat  in  the  railroad  and  telegraph  cases 
there  was  declared  to  be  property  actually  situ- 
ated witbin  the  state  and  therefore  taxable 
there.  Tbe  problem,  as  declared  by  tbe 
court,  was  to  ascertain  its  cash  value.  There 
was  no  market  value.  The  subiect  of  tax- 
ation was  not  one  capable  of  indefinite  pro- 
duction, and  not  subject  to  tbe  operation 
of  supply  and  demand.  To  separate  it  from 
the  use  to  which  it  was  put  would  be  to  destroy 
it,  and  it  would  have  no  value,  except  as  a 
ruin,  for  its  materials.  But  yet  it  had  a  cash 
value  which  a  purchaser  would  give  for  it,  and 
this  in  the  purchaser's  mind  would  depend 
on  the  use  to  which  it  was  put.  Now  in 
those  cases  the  use  to  which  the  thing  was  put 
was  in  inseparable  unison  with  other  things, 
together  constituting  a  whole,  as  much  as  a 
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dwelling  house  which  happened  to  rest  on  botb 
sides  of  a  state  line,  and  the  value  of  the  wholfr 
was  the  material  thing  to  be  determined. 

What  tbe  prior  decisions  eatablished  is  that 
where  the  value  of  a  thing  proper  to  be  taxed 
cannot  be  ascertained  by  ordinary  methods,  its 
use  may  be  referred  to,  and  where  its  use  is  in 
inseparable  combination  with  a  whole  of  which 
it  forms  a  part,  the  value  of  the  whole  may  h» 
referred  to.  What  the  court  now  apparently 
construes  that  decision  to  be,  is  that  wherever 
the  use  of  a  thing  in  one  state  is  in  combina- 
tion with  other  things  outside  of  the  state 
as  a  whole,  its  value  K>r  taxation  may  be  de- 
termined by  a  reference  to  the  value  of  tha 
whole,  notwithstanding  there  is  no  ditlicidty 
in  physical  separation  or  in  separation  of  own- 
ership, and  notwithstanding  that  the  part 
within  the  state  has  the  same  full  and  perfect 
value  after  separation  which  it  possessed  befora 
'combination.  As  to  railroads  and  tele[104 
graphs  tbe  parts  witbin  one  state  cannot  be  sold, 
delivered,  and  taken  away  by  a  purchaser  with- 
out destroying  the  value.  Let  it  be  imagined 
that  this  could  be  done,  and  that  the  price 
were  easily  ascertainable,  can  it  be  thought 
that  the  method  of  assessment  adopted  in  re- 
spect to  them  would  have  l)een  sanctioned?  1% 
was  tbe  impossibility  of  this  which  was  the 
ground  and  the  sole  ground  of  tbe  decisions. 

9.  There  is  manifest  from  tbe  face  of  tha 
opinion  an  impression  on  tbe  part  of  the  court 
that  there  arc  equity  and  justice  in  tbe  methods 
sanctioned,  and  that  the  express  companies  are 
seekinti:  to  avoid  just  contributions.  This  it 
most  unfortunate.  It  should  not  be  assumed 
where  tbe  question  is  alone  as  to  the  constitu- 
tionality of  methods,  for  tbe  records  cannot 
contain  tbe  facts  upon  which  such  an  assump- 
tion can  either  be  justified  or  repelled.  Tha 
opinion  contains  th.s statement:  '^Considered 
as  distinct  subjects  of  taxation  a  horse  is  in- 
deed a  horse;  a  wagon,  a  wa^on;  a  safe,  a  safe; 
a  pouch,  a  pouch;  but  how  is  it  that  $23,480 
worth  of  horses,  wagons,  safes,  and  pouchea 
produce  $275,44(5  in  a  single  year;  or,  $28,488 
worth  $850,519?  The  answer  is  obvious."  It 
is  not  intended,  we  assume,  by  this  language 
to  impute  to  tbe  appellants  an  assertion  of  the 
fact  implied  by  those  interrogatories.  They 
mean  that  in  the  opinion  of  the  court  tha 
horses,  wagons,  etc,  sought  to  be  taxed,  are 
tbe  real  sources  from  which  the  large  sums 
mentioned  are  derived;  or  that  they  may  be 
justly  so  regarded  for  tbe  purpose  of  taxation. 
But  ought  not  this  to  be  reconsidered  and  re- 
tracted? Some  agency  in  producing  these  sums 
(for  they  are  gross  receipts)  will,  of  course,  be 
allowed  to  the  physical  labor  of  a  Urge  num- 
ber of  people,  mere  laborers,  who  must  be  paid 
out  of  the  receipts;  something  more  to  tbe  skill 
and  superior  talents  of  principals  and  subordi- 
natea  who  could  earn,  in  varioua  callings 
large  salaries,  and  some  of  them  very  larger 
and  who  must  also  be  paid  out  of  the  receipti; 
something  more  to  an  accumulated  fund  de- 
rived from  past  profits  which  furnishes  tbe  pub- 
lic with  an  assurance  of  responsibility;  aome- 
thinff  more  to  those  habfta  of  patronage,  con- 
monly  called  goodwill;  and  a  great  deal  to  the 
^services  performed  by  the  railroad  com-[lM 
panics;  for  it  is  a  matter  of  common  knowledge 
that  the  express  companies  are  required  to  pay 
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Dearly  one  half  of  their  gross  receipts  to  the 
railroad  companies  for  transportation.  If  fair 
and  just-minded  men  should  deliberately  esti- 
inate  in  the  best  possible  manner  the  proportion 
to  be  awarded  to  each  of  these  sources,  would 
the  amount  properly  to  be  ascribed  to  these 
horses,  wagons,  etc. ,  be  one  particle  more  than 
is  represented  by  their  actual  value  asset  forth 
in  the  returns?  Certainly  there  is  nothing  per- 
ceived in  these  records  which  enables  the  court 
to  say  that  there  is,  and  the  appellants  assert 
most  confidently  that  there  is  not. 

There  is  evidently  an  impression  that  the 
•contracts  which  express  companies  have  with 
the  railroads  are  sources  of  large  profits.  If 
this  were  the  fact  it  is  not  perceived  how  it 
Tvould  affect  the  value  of  horses  and  wagons 
used  by  the  companies;  but  the  impression  is 
erroneous.  Railroad  companies  are  as  exact- 
ing as  otlier  persons  in  the  compensation  they 
demand  for  their  facilities,  and  just  as  exact- 
ing towards  express  companies  as  towards 
others. 

But  why  is  it  that  all  these  receipts  are  im- 
puted to  tbe  horses  and  other  personal  prop- 
<rtv?  If  one  piece  of  property  can  be  selected, 
and  tbe  entire  receipts  be  imputed  to  that,  why 
cannot  another  piece  be  as  well  taken?  Why 
cannot  tbe  real  estate  in  Ohio  be  taken  and  the 
personal  property  be  dropped,  just  as  well  as 
to  take  the  personal  and  leave  out  of  view  tbe 
real  estate?  The  real  estate  in  the  case  of  both 
the  Adams  and  tbe  American  Company  is  of 
more  than  twice  tbe  value  of  its  personalty, 
and  yet  tbat  is  not  supposed,  in  the  opinion,  to 
contribute  anything  to  the  receipts. 

10.  It  is  said  in  the  opinion  that  the  appel 
lants'  returns  of  their  property  "did  not  take 
into  account  contracts  for  transportation  and 
accompanying  facilities."  We  are  not  advised 
whether  the  court  means  to  suggest  tbat  such 
contracts  constitute  property  which  is  subject 
to  taxation  by  the  states  in  which  the  railroads 
are  situated. 

(a)  We  submit  in  the  first  place  that  the 
statutes  do  not  undertake  to  assess  tbe  railroad 
1 06]  con  tracts  of  express  companies  *as  prop- 
erty. They  do  not  require  tbe  express  companies 
to  rettirn  such  contracts  to  tbe  assessing  board 
or  direct  the  board  to  estimate  their  value.  The 
supreme  court  of  Indiana  has  so  construed  the 
statute  of  that  state  (Indiana  Record,  59)  and 
its  construction  is  binding  upon  this  court. 

There  is  nothing  in  tbe  opinion  of  tb^  su- 
preme court  of  Ohio  to  indicate  that  it  regards 
the  railroad  contracts  of  tbe  express  companies 
as  property  to  be  taxed  under  the  Nichols  law. 
On  the  contrary  in  Adams  Exp.  Co.  v.  State 
(Ohio)  44  N.  E.  506,  508.  they  say: 

"What  is  known  as  the  'Nichols  law,'  held 
constitutional  in  State,  Poe,  v.  Jonee^  51  Ohio 
St.  492,  imposes  a  tax  upon  property  only, 
and  does  not  impose  any  tax  for  the  privilege 
ot  exercising  a  franchise  in  this  state." 

(b)  We  submit  that  the  express  companies' 
railroad  contracts  are  not  property.  They  do 
not  create  in  tbe  express  companies  any  interest 
or  estate  in  the  railroads.  They  simply  reduce 
to  writing,  for  the  purposes  of  convenience  and 
certainty,  the  details  of  the  service  to  be  ren- 
dered by  the  railroads  and  the  compensation 
to  be  paid  therefor.  The  only  property  in- 
Tolved  is  the  railroad,  which  bielongs,  not  to 
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the  express  companies,  bat  to  the  railroad  ooin- 
pany,  and  which  is  taxed  as  such  against  the 
railroad  company,  and  that,  too,  upon  the  basis 
of  its  value  as  affected  by  its  earnings  from  ex- 
press companies  and  other  patrons. 

The  railroad  facilities  are  no  doubt  valuable 
to  the  express  companies:  indeed,  they  are  as 
essential  to  the  conduct  of  the  express  business 
as  they  are  to  the  conduct  of  business  generally. 
But  that  does  not  make  them  property. 

In  Exchange  Hank  v.  Bines,  8  Ohio  St.  1,  the 
supreme  court  of  Ohio  held  that  the  franchise 
of  a  bank  was  not  property  subject  to  taxation 
under  the  Constitution  of  Ohio.  The  court, 
speaking  by  Hartley,  Ch.  J.,  said: 

"Does  a  corporate  franchise,  in  sober  truth 
and  reality,  possess  tbe  essential  qualities  of 
property?  It  is  said  tbat  the  corporate  fran- 
chise of  a  bank,  conferring  a  peculiar  legal 
capacity,  and  the  high  function  of  making  and 
circulating  paper  money,  is  valuable — indeed, 
a  thing  of  great  value.  ^But  value  is  not  [107 
the  distinguishing  attribute  of  property.  The 
right  of  suffra^  is  esteemed  valuable;'  a  pub- 
lic office,  with  Its  emoluments,  is  valuable;  a 
license  to  keep  a  tavern,  as  formerly  granted 
in  this  state,  or  a  license  to  carry  on  any  spec- 
ial business  which  is  prohibited  without  a 
special  grant  of  authority  from  the  govern- 
ment, majr  be  valuable;  and  a  right  to  either 
of  these  things  may  be  asserted  and  maintained 
in  a  court  of  justice  yet  neither  of  them  possess 
tbe  essential  qualities  which  constitute  prop- 
erty. Our  right  to  the  free  use  and  enjoy- 
ment of  things  which  are  in  common,  such  as 
air,  light,  water,  etc.,  is  valuable;  and  our 
right  to  the  free  use  of  the  public  highways, 
and  to  many  of  the  privileges  and  advantages 
derived  from  the  government  may  be  valuable, 
and  may  be  maintained  by  legal  process.  Tet 
none  of  these  things  come  within  the  denomina- 
tion of  property.  Those  things  which  con- 
stitute the  subject-matter  of  private  prop- 
erty, are  such  as  the  owner  may  exer- 
cise exclusive  dominion  over  in  the  use, 
enjoyment,  and  disposal  of  them,  without  any 
control  or  diminution,  save  onlv  by  the  laws 
of  the  land.  1  Wend.  Bl.  Com.  188.  It  is 
a  fundamental  principle,  that  'property,  con- 
sidered as  an  exclusive  right  to  things,  con- 
tains not  only  a  right  to  use  those  things,  but 
a  right  to  dispose  of  them,  either  by  exchang- 
ing them  for  other  things,  or  by  giving  them 
away  to  any  other  person,  without  any  valua- 
ble consideration  in  return,  or  even  of  throw- 
ing them  away,  which  is  usually  called  relin- 
quishing them.'  Rutherford,  Inst.  20  Puffen- 
dorf.  bk.  7,  chap.  9.  It  is  said  that  capability 
of  alienation  or  disposal,  either  by  sale,  devise, 
or  abandonment,  is  an  essential  incident  to 
property.  2  Kent,  Com.  817."  8  Ohio  St.  7.  a 

In  Ex  parte  Gilchrist,  L.  R.  17  Q.  B.  Div. 
531,  it  was  held  that  a  power  of  appointment 
under  a  deed  or  will  is  not  the  "properly"  of 
the  donee.  Fry,  L.  J.,  said:  "No  two  ideas 
can  well  be  more  distinct  tbe  one  from  tbe 
other  than  those  of  'property'  and  'power.' 
This  is  a 'power,'  and  nothingbuta'power.' 
A  'power'  is  an  individual  personal  capacity 
of  the  donee  of  the  power  to  do  something. 
That  it  may  result  in  property  becoming  vested 
in  him  is*immaterial;  tbe  general  nature  [108 
of  the  power  does  not  make  it  property.    The 
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power  of  a  person  to  appoint  an  estate  to  him- 
self is.  in  my  jiul^nieut.  no  more  iiis  •property' 
tlian  the  power  lo  writea  book  or  tosin^a  song. 
Tbe  exercise  of  any  one  of  ilmse  ibree  powers 
may  result  in  property,  but  in  no  sense  which 
the  law  recognizes  are  they  'property.'  In  one 
sense,  do  doubt,  they  mny  1^  called  tbe  'prop- 
ert3r'  of  the  person  in  whom  they  are  vested, 
because  every  special  cspacUy  of  a  person  may 
be  said  to  be  his  property;  but  they  m re  not 
'property'  within  the  meaning  of  that  word  as 
used  in  law.  Not  only  in  law  but  in  equity 
the  distinction  between  'power'  and  'prop- 
erty' is  perfectly  familiar,  and  I  am  almost 
ashamed  to  deal  with  such  an  elementary 
proposition." 

(c)  It  has  been  said  several  times  in  opin- 
ions delivered  in  this  court  that  it  is  not  within 
the  power  of  a  state  to  levy  a  tax  against  a 
person  engaged  in  interstate  commerce  for  tbe 
privilege  of  constructing  or  using  instrumen- 
tality of  interstate  commerce.  Ciereland,  C.  G. 
d  *«.  L.  R.  Co.  V.  Backus,  154  U.  8.  445,  446 
[38;  1046,  4  Inters.  Com.  Rep.  6771.  In  Pos- 
tal TeUg.  Cable  Co.  v.  Adams,  155  U.  8.  688, 
696  [39:  311.315.  5  Inters.  Com.  Rep.  1],  Mr. 
Chief  Justice  Fuller  said: 

"Doubtless,  no  slate  could  add  to  the  taxa- 
tion of  property  according  to  the  rule  of  ordi- 
nary property  taxation,  the  burden  of  a  license 
or  other  tax  on  the  privilege  of  using,  construc- 
ting, or  operating  an  instrumentality  of  inter- 
state or  ioternational  commerce,  or  for  the 
carrying  on  of  such  commerce." 

The  express  companies  must  use  tbe  rail- 
roads. For  convenience  they  must  reduce 
to  writing  the  terms  under  which  the  railroads 
perform  services  for  them.  But  the  states  can 
hardly  be  permitted  to  tax  express  companies 
for  the  privilege  of  employing  railroads  to  ren- 
der service  in  interstate  commerce,  or  tax  as 
property  contracts  which  create  in  the  express 
companies  no  interest  or  estate  in  property. 
But  it  is  not  necessary  to  enlarge  upon  this 
point  fcr  the  reason  that,  according  to  the  de- 
cision itself,  the  contract  can  only  be  reached 
as  being  an  inseparable  part  of  the  whole  plant 
of  the  company,  of  which  the  horses,  wagons, 
lOOJetc.  ,are  another  ^inseparable  part.  If  the 
notion  of  a  unity  falls,  there  can  of  course  be 
DO  ground  upon  which  the  contracts  can  he 
made  to  add  anything  to  tbe  value  of  the  prop- 
ertv  assessed  in  Ohio.  Account  might  just  as 
we)l  be  taken  of  any  other  part  of  the  property 
of  the  company  as  of  the  contracts  referred  to. 
If  the  notion  of  unity  is  not  maintainable,  it 
follows  necessarily  that  any  attempt  to  add  to 
tbe  valuation  of  tbe  horses  and  wagons  by  a 
reference  to  anything  except  the  intnnsic  value 
of  those  articles  themselves  must  fail. 

11.  It  must  certainly  be  admitted  that  a  part 
of  an  assumed  unity  cannot  be  valued  by  a 
reference  to  the  value  of  the  whole  as  deter- 
mined by  its  productive  use.  unless  the  whole 
could  be  properly  so  assessed.  It  must  there- 
fore follow  that  a  slate  in  taxing  properties 
wholly  within  its  limits  may  properly  tax  things 
united  in  use  as  a  whole,  by  reference  to  the 
supposed  productiveness  of  the  whole.  Would 
it  be  endurable  to  tax  farms,  cattle,  hay,  tools, 
and  all  as  a  unity,  liy  a  reference  to  productive- 
ness, instead  of  by  tbe  ordinary  meibod?  And 
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is  an  express  company  more  of  a  unity  ibaa 
ordinary  farms? 

12  Sir,  Justice  Brewer  declared,  in  the 
opiiiiou  so  often  referred  to  by  us,  that  if  a 
taxHble  thing  were  situated  wituin  the  limits  of 
a  Slate  and  had  a  cash  value,  tbe  fact  that  such 
value  was  in  part  derived  from  the  circum- 
stance that  it  was  an  instrumentality  of  inter- 
state  commerce  was  immaterial;  and  he  might 
with  equal  truth  have  added  thai  if  iis  value 
were,  in  part,  derivtd  from  its  use  in  insepara- 
ble connection  with  other  propi»ity  aciually 
situated  outside  of  the  state,  thatcircnmMance 
would  be  immaterial.  In  both  instances  it  i» 
the  value  only  of  properly  nctually  situated- 
wit  bin  the  state  which  is  taxed. 

But  let  it  be  supposed  that  there  are  multi- 
tudes of  the  same  things,  situated  in  the  same 
state,  all  equally  capable  of  being  used  as  the 
same  instrumenialiiies,  and  all  having  an  as- 
certained ordinary  value,  can  an  assessing 
board  disregard  this  value  and  recur  to  the 
original  elements  which  are  supposed  to  make 
value,  or  to  one  of  them,  namely,  use,  and  de- 
clare another  value,  twenty  or  a  hundred  times 
greater?  If  it  can,  *we  are  out  of  the  [200 
domain  of  law,  and  without  a  defense  aigainst 
injustice  and  oppression. 

Tbe  main  defense  against  unlimited  oppres* 
sion  in  the  name  of  taxation  lies  wholly  in  the 
rule  which  limits  assessors  to  ordinary  yalue. 
£vcn  with  that  rule  much  oppression  is  possi- 
ble, for  in  many  instances  just  men  do  not 
agree  as  to  the  value  when  tbe  ordinary  rule  is 
applied.  But  when  the  rule  is  discarded  thera 
is  scarcely  a  limit  to  the  possible  abuse.  It 
must  be  laid  aside  in  some  instances;  but 
necessity  alone  should  be  held  sufficient  to 
justify  it. 

13.  True,  indeed,  use  is  one  of  tbe  elements 
which  gives  property  its  value,  for,  unless  a 
thing  is  useful,  it  has  no  value;  but  it  is  not  tbe 
actual  use,  but  the  capabilities  of  use,  which 
constitute  tbe  effectual  element.  The  value  of 
horses  in  Ohio,  aside  from  the  effect  of  supply 
and  demand,  comes  from  the  fact  that  they  are 
capable  of  use  for  many  different .  purposes. 
If  they  were  capable  of  use  for  but  one  pur- 
pose tbe  demand  would  be  infinitely  smaller 
and  the  value  less.  Tbe  value  of  horses  in 
Ohio  is  affected,  therefore,  by  their  capability 
of  use  in  the  express  business,  and  every  horse 
in  Ohio  is  equally  capable  of  this  use,  and  their 
market  value  is  based  in  part  on  that  fact 
Are  tbe  horses  actually  emploved  in  this  use 
anymore  capable  of  it  than  others? 

The  part  situated  in  Ohio  of  a  long  line  of 
railroad  is  capable  of  no  other  use.  and  then 
are  no  other  like  pieces  of  property  situated  in 
that  state  and  capable  of  being  applied  to  a 
multitude  of  other  uses,  which  can  be  substi- 
tuted in  place  of  the  piece  actually  used.  If 
the  case  were  otherwise  such  pieces  of  railroad 
would  have  a  market  value  in  Ohio.  In  that 
case  could  such  market  value  be  set  aside  and 
the  roundabout  and  complicated  method  of 
ascertaining  tbe  value  of  the  whole  line,  in- 
volving, in  effect,  taxation  of  property  situated 
outside  of  the  state,  and  burdening  interstate 
commerce,  be  substituted  in  order  to  reach  an- 
other and  anaitificial  value? 

If  tbe  only  use  of  boraea,  wagons,  etc,  Is 
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Ohio,  was  Id  the  express  haslness,  and  they  | 
bad  no  other  value  except  that  dependent  upon 
soch  use,  then  the   authority  of  the  railroad 
201]  cases  *might  more  justly  be  invoked, 
and  the  rules  there  sanciioQed  applied. 

14.  If  we  were  to  put  the  doctrine  of  the 
Ohio  scheme  in  its  scientific  form  it  would  be 
as  follows: 

It  is  true  that  the  Ohio  law  authorizes  the 
assessment  only  of  the  horses,  wagons,  etc. ,  of 
the  express  companies;  vet  it  identifies  these  by 
an  intellectual  fiction  with  an  indivisible  part  of 
what  is  imagined  by  another  intellectual  bction 
as  the  "profit  producing  plant"  of  the  express 
companies;  and  therefore  the  value  of  that  in- 
divisible part  is  properly  asceitaiued  by  refer- 
ence to  the  value  of  the  whole. 

But  we  beg  the  attention  of  the  court  to  the 
maxim  that  intellectual  fictions  are  to  be  re- 
sorted to  only  for  the  purposes  of  justice,  con- 
venience, certainty,  and  order  in  the  law. 
Here  they  are  resorted  to,  we  must  not  say  for 
the  intentional  purpose,  but  certainly  with  the 
necessary  efl'ect  of  bringing  about  the  very  op- 
posite results,  which  la  substantially  the  same 
thing. 

And  we  beg  further  to  say  that  If  the  state  of 
Ohio  is  authorized,  for  the  purposes  of  taxation, 
to  identify  by  an  intellectual  conception  the 
horses,  wagons,  etc.,  with  an  indivisible  part  of 
an  imagined  thing,  it  must  be  for  the  reason 
that  such  indivisible  part  of  an  imagined  thing 
might  itself  have  been  directly  subjected  to 
taxation.     Can  this  be  possible? 

But  in  the  case  of  railroads  and  telegraphs  no 
intellectual  fictions  are  employed.  The  parts 
in  one  state  are  real  indivisible  parts  of  real 
wholes. 

15.  The  rules  approved  In  the  railroad  and 
telegraph    cases   are   based    upon    necessity. 

The  decision  in  these  cases  takes  a  rule 
founded  on  necessity  and  follows  it  and  ex- 
tends it,  as  a  new  point  of  departure,  just  as 
if  it  were  founded  on  principle,  and  applies  it 
where  no  necessity  exists. 

We  respectfully  ask  the  court  to  consider  the 
eertain  error  which  results  from  such  a  method. 
A  rule  adopted  from  necessity  la  confessedly 
susceptible  of  no  other  defense,  and  therefore 
wrong.  If  it  were  defensible  upon  other 
grounds,  it  would  be  put  upon  such  grounds, 
and  necessity  would  not  be  resorted  to.  Hence, 
202]  rules  founded  on  necessity  are  never  *to 
be  extended.  If  other  cases  of  necessity  arise, 
that  necessity  will  dictate  its  omkh  rules. 

Let  us  illustrate:  The  electric  power  works 
in  which  many  millions  have  been  invested  at 
Niagara  Falls  may  largely  furnish  their  power 
bv  wires  through  Canada  and  Pennsylvania. 
Those  states  will  have  the  right  to  tax  the 
property  situated  In  their  respective  limits. 
There  will  be  no  market  or  ordinary  value  to 
it,  consequently  the  value  must  be  ascertained 
by  reference  to  other  things.  The  rule  of 
mileage  will  plainly  not  be  applicable,  nor  that 
of  gross  receipts.  Necessity  will  force  the 
adoption  of  the  best  practicable  method. 

16.  The  sleeping-carcase  stands  upon  neces- 
aity.  but  of  a  very  different  sort  from  that  of 
the  railroad  and  telegraph  cases.  The  difficulty 
was  occasioned  by  the  circumstance  that  the 
cars  were  constantly  moving  from  state  to 
atate;  they  had  a  physical  situs  in  one  as  much 
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as  In  another;  but  the  whole  could  not  be  aald 
to  have  a  situs  In  any  one.  Some  method  of 
ascertaining  the  number  and  value  of  the  cara 
in  Pennsylv|inla  was  necessary.  The  method 
adopted  was  assailed  on  the  ground  that  cap- 
ital stock  was  not  taxable.  This  objection  waa 
not  good,  for  capital  stock  was  held  not  to  be 
taxed,  but  the  cars  only.  If  the  method  had 
been  attacked  on  the  true  grounds  it  would 
have  been  perceived  that  there  was  a  better 
way.  The  method  adopted  was  thought  to  be 
effectual  to  determine  the  average  number  and 
value  of  cars  used  in  Pennsylvania,  and  thia 
seems  not  to  have  been  contested  by  the 
Pullman  Company.  The  better  way  would 
have  been  that  suggested  by  Mr.  Justice  Mat- 
thews in  Mnrye  v.  Baltimore  db  0,  R,  Co,  127 
U.  8.  117,  123  [82:  94.  06],  cited  and  approved 
by  the  court  in  the  Pullman  cases,  to  wit,  to 
ascertain  and  appraise  the  average  number  of 
cars  habitually  used  in  the  state. 

If  the  horses,  wagons,  etc,  of  the  express 
companiea  were  constant! v  on  the  move  from 
one  Slate  to  another,  the  decision  in  the  Pull- 
man case  would  have  defended,  not  indeed  the 
methods  actually  adopted  in  the  express  cases, 
but  some  method  which  would  answer  the 
necessities  thus  presented. 

*17.  Taxation  is  administrative  busi-  [20^ 
ness,  and  the  system  must  be  workable,  but  the 
method  sanctioned  by  the  decision  is  whollv 
unworkable.  It  ia  wholly  repugnant  to  all 
other  parts  of  our  systems  of  taxation,  and 
would  compel  a  revolution  in  them;  and  the 
oppression  and  injustice  which  would  follow 
would  be  unendurable. 

(a)  What  is  to  be  the  effect  on  the  ordinary 
methods  of  assessment  In  the  various  states Y 
If  various  prices  of  property  used  in  connec- 
tion in  different  slates  are  to  be  taxed  as  part  of 
a  unity  In  some  of  the  states,  it  must  be  in  all^ 
and  the  separate  value  of  the  parts  to  be  dia* 
regarded. and  real  and  personal  be  alike  Included 
In  the  unity.  The  practice  now  universal  of 
taxing  persons  and  corporations  in  the  state  of 
domicil  for  all  personal  and  real  estate  except 
such  as  is  physically  situated  elsewhere  must 
be  abandoned  in  the  case  of  things  united  In 
use. 

(b)  Each  state  Is  the  judge  of  the  size  of  the 
part  over  which  it  has  jurisdiction,  and  when 
the  separate  parts  are  ascertained  they  may 
(they  certainly  will)  amount  to  twice  or  thrice 
the  whole,  and  very  probably  even  more. 

(c)  Against  this  injustice  and  oppression  the 
law  affords  no  defense.  There  is  no  common 
tribunal  which  can  determine  the  value  of  the- 
whole  and  of  the  separate  parts. 

If  an  appeal  be  taken  to  this  court,  the  an» 
awer  will  be  "We  cannot  review  determina- 
tions of  fact,"  and  yet  the  whole  mischief  liea- 
in  determinations  of  fact. 

In  one  state  the  proportion  will  be  reached 
by  a  comparison  of  mileage;  in  another  bv  a 
comparison  of  gross  leceipts.  Upon  wnat 
principle  can  this  court  declare  that  one  la 
wrong  and  the  other  right? 

(d)  An  avalanche  of  litigation  impossible 
to  be  dealt  with  will  be  the'  result.  The  vic- 
tims will  of  course  resort  to  this  court  beforer 
submitting  to  absolute  ruin.  The  exactions 
they  will  show  will  shock  the  sense,  and  yeft 
no  fraud  can  be  proved,  and  no  rule  invoked 
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\tj  which  Che  euctioBS  on  be  reduced  to  jofi 
tu3ki.  Aad  the  ntrtmive%  for  relief  wfll^  u 
tbej  alwaji  do.  subject  just  uid  cstablisbcd 
ru^  to  a  ftuain  uiuicr  which  they  will  break 
down. 

1504 J  *^e  It  if  tazatioQ  without  represenUtioD, 
with  a!l  i-4  erils.  The  citizens  of  Ohio  can  com- 
pel each  other  to  establish  jcutice  and  eqoalitj 
as  l«tween  thcmselrca.  Bat  what  means  haTe 
the  i-itlzens  of  New  York  to  resort  to  to  com- 
pel jorice  at  the  hands  of  the  citizens  of  Ohio? 
Secood.  The  extreme  importance  and  far- 
leacrhin^  effect  of  the  decision  which  has  been 
anaooLced  as  a  determination  apon  some  of 
the  OKift  fondamental  principles  of  consUto- 
tionallaw. 

1.  The  Ohio  method  of  taxation,  once  sus- 
tained bj  this  coart,  will  be  followed  in  erery 
state  in  which  the  express  companies  carry  on 
their  operar ions,  cTen  in  the  state  of  domicil, 
and  as  to  such  companies,  at  least,  two  prac- 
tices, one  or  the  other  of  which  have  hereto- 
fore b^en  oniTerssllj  sdopted,  can  no  longer 
be  followed,  at  leai^t  without  the  incTitable 
c/mhtffvrnct  of  double  taxation.  These  prac- 
tices are:  (I)  That  oftaiio^  corporations  in  the 
state  of  tlteir  domicil  upoo  the  value  of  their 
rapifal  Mock,  excepting  therefrom  the  value 
«f  'ansriUe  property  actually  situated  in  an- 
otb^  jiriri«diction.  (2)  That' of  taiing  corpo- 
ratiocis  in  tbe  state  of  their  domicil.  upon  the 
▼sl'ie  of  their  property  in  that  state  without 
reference  to  capital  stock,  and  assuming  that 
all  intangible  property  has  its  situs  for  the  pur- 
pose of  taxation  within  such  state.  We  say 
that  these  practices  mnnt  be  abandoned  or 
double  taxation  will  be  the  result.  This  is  an 
understatement.  Treble  or  quadruple  taxa- 
tion will  be  the  more  probable  coDsequeoce. 
And  there  will  be  no  way  of  preventing  this, 
for  tbe  assessments  in  the  several  states  (and 
there  may  be  forty)  will  be  entirely  independ- 
ent of  each  other,  with  no  common  supervis- 
ing authority  to  correct  their  errors  or  recon- 
cile their  inconsistencies,  and  there  will  be  an 
irresistible  temptation  in  each  state  to  compel 
the  citizens  of  other  states  to  pay  as  large  a 
share  as  possible  of  their  own  expenditures. 

2.  It  seems  also  to  follow  that  states  favor- 
ably situated  in  respect  to  interstate  com- 
merce, like  New  Jersey.  Fennsylvania, 
Ohio,  and  Indiana,  will  be  easily  enabled  by 
an  application  of  this  method  to  compel  enor- 
mous contributions  from  the  citizens  of  other 
states  for  the  natural  facilities  which  passage 
205]  ♦through  their  territories  affords:  contri- 
butions to  which,  in  an  international  point  of 
view,  no  objection  can  be  made,  but  a  surrender 
of  which  it  was  one  of  the  prime  objects  of  the 
Constitution  to  compel  in  consideration  of 
other  advantages  afforded  by  union,  and  which 
power  those  states  certainly  did  surrender 
upon  coming  into  the  union. 

8.  These  consequences  cannot  be  limited  to 
the  case  of  the  express  companies,  but  must  be 
applied  in  all  instances  where  companies,  or 
even  individuals,  carry  on  business  operations 
in  different  states,  and  whose  property  can  be. 
justly  said  to  be  blended  together  by  what  is 
called  in  the  decision  "a  unity  of  use." 

4.  The  framers  of  the  Constitution  intended 
to  create  what  would  be,  in  substance,  one 
country;  at  the  same  time  they  could  not  dis- 
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f  penae  with  the  existence  of  sovereign  states. 
And  as  a  substitute  for  the  ordinary  remedies, 
as  between  sovereign  states,  of  war  and  retalia- 
'•  tion  (resorts  no  longer  admissible)  they  pio- 
I  vided  the  following  safeguards:    (1)  First  and 
i  foremost,  the  fundamental  principle  that  the 
I  property  of  the  citizen  of  one  state  could  not 
be  taxed  by  another  unless  it  had  an  actual 
situs  within  the  latter;  (2)  By  makine  it  im- 
possible that  any  state  impose  any  burden,  by 
way  of  taxation  or  otherwise,  upon  any  of  the 
'  instrumentalities  of  interstate  commerce;  (^ 
By  declaring  that  "the  citizens  of  each  state 
'  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states."    These 
provisions,  however,  would  be  of  compara- 
tively little  value  if  their  interpretation  and 
enforcement  were  allowed  to  rest  with   the 
states  themselves;  and  therefore  another  pro- 
vision was    addaJ,  namely:  (4)  a    power    to 
transfer,  in  certain  cases,  judicial  proceedings 
in  the  states  to  the  court  of  the  United  States, 
and  in  other  cases  to  subject  the  decisions  of 
the  former  to  review  by  the  latter.     These  lat- 
ter safeguards,  quite  efficient  in  many  cases, 
would  be  substantially  powerless -in  relation  to 
the  matter  of  taxation.    Proceeding  to  assess 
■  property  cannot  be  transferred,  and  indirect  re- 
!  view  is  effective  only  when  distinct  principles  of 
law  are  violated,  whereas,  in  the  determination 
of  the  value  of  property,  opinion  and  discre- 
tion are  the  effective  elements  and  *the  [206 
exercise  of  these  by  the  state  officers  cannot  be 
effectually  supervised,  checked,  or  restrained. 
If  an  attempt  is  made  to  tax  the  property  of  a 
nonresident  not  having  as  actual  situs  in  the 
state,  the  safeguard's  entirely  effectual.    If 
the  ordinary  rules  limiting  assessment  to  value 
as  value  is  ordinarily  understood  are  applied, 
a  protection  is  secured  equal  to  that  which  a 
citizen  has  in  cases  of  the  assessment  of  his 
property  in  his  own  state.    If  these  rules  of 
valuation  are   allowed  to  be  disregarded   or 
superseded  by  another  as  to  which  there  is  no 
safeguard,  a  citizen  of  one  state  has  no  defense 
against   the    exactions  which    may    be    im- 
posed upon  him  by  another.     These  United 
States  will  cease,  in  many  of  the  most  import- 
ant respects,  to  be  one  country,  but  will  be- 
come   independent    nations.     And   this,   too, 
without  the  protection  which  independent  na- 
tions have  against  each  other  in  the  mutual 
dread  of  retaliation  of  war. 

Third,  f^he  immediate  practical  importance 
of  the  decision  in  its  direct  effect  upon  the  ex- 
press companies. 

In  the  deliberate  judgment  of  those  com- 
panies the  stroke  is  a  crushing  one.  They  are 
left  at  the  mercy  of  the  mere  caprice  of  asses- 
sing boards  all  over  the  country;  for  this  sys- 
tem of  taxation  establishes  no  standard  or  cri- 
terion by  which  the  amount  of  the  assessment 
can  be  tested  or  restrained.  It  may  be  a  half 
million,  as  in  Ohio,  or  a  million  and  a  half,  as 
in  Eentuckv.  This  year  it  is  a  half  million  in 
Ohio,  but  she  is  not  likely  to  be  content  with 
less  than  Kentucky,  and  next  year  Ohio  may 
make  it  two  millions,  and  the  courts  will  be 
powerless  to  afford  relief. 

The  express  companies  concede  that  it  is  not 
unjust,  in  view  of  the  small  amount  of  prop- 
erty which  they  use  in  their  business,  as  com- 
pared with  the  police  protection  which  they 
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receiTe,  to  lay  a  tax  upon  them,  in  addltioD  to 
a  property  tax.  Many  states,  includiog  Ohio, 
levy  such  additiooal  tax.  Where  it  is  laid  by  a 
reasonably  definite  rale,  such  as  percenta|!:e 
upon  gross  receipts  from  state  business,  the 
companies  have  the  protection  of  law;  but  the 
evils  of  a  system  such  as  the  Nichols  law, 
which  sets  up  no  standard  that  can  be  tested 
by  any  rule,  are  Intolerable. 
207]  *1.  That  every  state  will  resort  to  this 
Dew  device,  now  that  it  has  been  pronounced 
legal,  must  of  course  be  regarded  as  certain. 
A  proper  view  of  their  own  interests  would  re- 
quire them  to  do  so.  The  complaints  of  the 
citizens  in  each  state  at  the  burdens  of  taxa- 
tion imposed  upon  them,  growing  louder  and 
louder  every  year  as  that  burden  increases,  will 
compel  all  assessing  officers  to  impose  as  much 
of  the  burden  as  poFsible  upon  those  whose 
complaints  they  can  afford  to  disregard.  What 
limit,  indeed,  can  be  placed  upon  the  extent 
to  which  the  people  of  a  state  will  compel  for- 
eigners to  bear  the  burden  of  their  expendi- 
tures, if  they  have  neither  war  nor  Judicial 
interference  to  apprehend? 

The  device  of  Ohio  was  immediately  im- 
itated by  Indiana  and  Kentucky  even  before 
its  validity  was  tested.  That  other  states  did 
not  follow  it  is  imputable  only  to  the  circum- 
stance that  they  believed  this  court  would 
promptly  condemn  it.  But  immediately  upon 
announcement  of  this  decision  the  legislative 
machinery  has  been  started;  and  while  these 
words  are  being  written  intelligence  has  come 
that  bills  for  similar  schemes  have  been  intro- 
duced into  the  legislature  of  more  than  one 
state. 

Fourth.  The  novelty  of  the  questions  dis- 
cussed,  and  of  the  points  necessarily  determined 
by  the  judgment. 

Upon  this  point  no  observations  are  needed. 
It  is  believed  that  no  one  will  say  that  such  a 
method  of  taxation  has  ever  heretofore  been 
practised  in  any  civilized  country,  in  respect 
to  property  having  a  market  vu'l  le  and  dis- 
tinctly separable  without  affecting  that  value 
from  the  business  with  which  it  is  connected. 

Fifth.  The  fact  that  under  the  circumstances 
such  failure  on  the  part  of  counsel  is  not  with- 
out reasonable  excuse. 

The  insufficiency  of  the  argument  of  the  ap- 
pellants was  two  fold:  first,  in  not  embracing 
a  review  of  authorities  which  it  now  appears 
bv  the  opinion  of  the  court  are  deemed  decisive 
of  the  question;  second,  in  not  subiecting  the 
theory  of  a  unity  of  use  to  a  thorough  scrutiny, 
showing  the  grave  objections  to  it. 

The  excuse  for  the  omission  of  the  review  of 
208]the  prior  ^decisions  is  this:  The  cases  of 
railroad  and  telegraph  companies  are,  it  will  be 
agreed,  to  say  the  least,  very  different  from 
that  of  express  companies.  They  are  assim- 
ilated to  it  in  the  opinion  of  the  court  on  the 
ground  that  the  property  of  the  latter  consti- 
tutes a  unit  profit-producing  plant,  an  idea 
which,  it  will  be  admitted,  has  never  before 
been  entertained  by  this  court.  The  extreme 
differences  between  the  case  of  express  com- 
paaies  and  the  class  of  companies  above  men- 
tioned would  alone  have  justified  a  hesitancy 
on  the  part  of  counsel  in  bringing  into  the  dis- 
cussion the  decisions  in  the  latter  class  of  cases 
as  being  too  remote.    But,  more  than  this,  this 
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court  had  in  substance  declared  them  inapplica- 
ble. It  had  said.in  Pacific  Exp.  Co,  v.6feifterM48 
U.  8.  339-354  [35: 1035-1040]:  "On  the  other 
hand,  expresscompanies,  such  as  are  defined  by 
this  act.  have  no  tangible  property  of  any  con- 
sequence subject  to  taxation  under  the  general 
laws.  There  is,  therefore,  no  way  by  which 
they  can  be  taxed  at  all  unless  by  a  tax  upon 
their  receipts  for  business  transacted;"  that  ex- 
press companies  were  "entirely  dissimilar  in 
vital  respects,  as  regards  the  purposes  and 
policy  of  taxation,  from  railroad  companies 
and  the  like  owning  a  large  amount  of  tangible 
and  other  property  subject  to  taxation  under 
other  and  different  laws  and  upon  other  and 
different  principles,"  and  that  "in  the  nature 
of  things,  and  irrespective  of  the  definite  legis- 
lation in  question,  they  belong  to  different 
classes." 

The  opinion  of  the  court  disposes  of  Pacific 
Eorp.  Co,  V.  Seihert,  by  saying  that  Mr.  Justice 
Lamar's  reference  was  "to  the  legislation  of 
the  state  of  Missouri,  and  the  scheme  of  taxa- 
tion under  consideration  here  was  not  involved 
in  any  manner."  But  the  objection  there  made 
to  that  legislation  (which  imposed  a  tax  on  the 
gross  receipts  of  the  express  company)  was 
that  the  statute  violated  the  14lh  Amend- 
ment in  denying  to  express  companies  the 
equal  protection  of  the  laws,  because  it  did  not 
impose  a  similar  tax  upon  other  persons,  sucli 
as  railroad  companies,  engaged  in  similar  oc- 
cupations. The  answer  of  this  court  to  that 
contention  was,  in  the  "language  of  Mr.  Jus- 
tice Lamar,  that  express  companies  were  en- 
tirely dissimilar  as  regards  the  purpose  and  poll- 
cy*of  taxation  from  railroad  companie8,"[209 
and  that  "in  the  nature  of  things,  and  irrespec- 
tive of  the  definite  legislation  of  Missouri,  thej 
belonged  to  different  classes,"  and  because 
they  belonged  to  different  classes,  the  court 
held  that  the  statute  of  Missouri,  which  im- 
posed a  tax  upon  them  that  was  not  laid  on 
railroads,  was  not  in  contravention  of  the  pro- 
vision of  the  Federal  Constitution  which 
vouchsafes  the  equal  protection  of  the  laws. 

It  is  now,  however,  declared  by  the  court 
that  the  prior  decisions  of  the  court  in  the  rail- 
road, telceraph,  and  sleeping-car  company 
cases  do  decide,  in  principle  at  least,  the  ver^ 
point  raised  in  the  present  cases,  and  this 
opinion  is  reached  without  the  benefit  to  the 
appellants  in  the  present  case  of  a  close  review 
of  those  decisions  for  the  purpose  of  showing 
that  such  is  not  the  fact. 

As  to  the  omission  to  scrutinize  the  founda- 
tion of  the  theory  of  a  unity  of  use  as  a  basis  of 
taxation,  the  reason  is  the  same.  It  had  never 
been  stated  in  termis  by  this  court 

In  Oloucester  Ferry  Co,  v.  Penntylvania,  114 
U.  S.  196  [29:  158. 1  Inters.  Com.  Rep.  382], 
it  had  been  urged  by  the  attorney  general  of 
Pennsylvania  under  the  plea  of  a  "homogene- 
ous unit"  (201  [161] )  and  repudiated  by  the 
court.  The  railroad,  telegraph,  and  sleeping- 
car  decisions  had  made  no  allusion  to  it.  These 
were  put  on  other  grounds  stated  In  the  review 
hereto  annexed.  The  notion  is  the  invention 
of  the  supreme  court  of  Ohio.  How  could 
counsel  think  it  necessary  to  discuss  such  a 
theory  when  it  had  been  so  plainly  intimated 
by  this  court  that  express  companies,  at  leasts 
could  not  he  dealt  witn  in  such  a  way? 
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Sixth.  The  denial  of  the  equal  protectioD  of 
the  laws. 

If  property  ^eoprallj  in  the  state  of  Ohio 
were  assessed  for  laxntioQ  on  the  basis  of  tbe 
Nichols  law.  the  express  companies  would  have 
DO  substantial  ground  of  complaint,  because  in 
that  event  the  property  of  all  oiber  owners 
would  be  valued  for  taxation  on  the  same 
basis  as  that  of  express  companies,  and  while 
the  amount  of  all  assessments  would  be  tre- 
mendously increased,  the  rate  would  be  pro- 
portionately reduced,  and  the  proportion  of 
taxes  paid  by  the  express  companies  would 
not  be  increased.  The  practical  injustice  of  the 
210]  Nichols  *law  lies  in  the  fact  that  the  prop- 
erty of  express  companies  is  valued  for  taxa- 
tion according  to  the  principles  of  that  law, 
while  idl  other  property  in  the  state  is  valued 
without  reference  to  tbe  earnings  of  the  owner 
or  the  profitableness  of  the  use  to  which  he 

Suts  his  property.  Merchants,  manufacturers, 
anks,  brokers,  newspapers,  gas  companies, 
street-railway  companies,  indeed  all  persons 
and  corporations  engaged  in  btisiness  in  this 
state,  except  the  companies  covered  by  the 
Nichols  law,  are  taxed  without  the  slightest 
reference  to  the  profits  of  their  business.  Tbe 
market  value  of  the  shares  of  a  bank,  for  in- 
stance, may  be  greatly  in  excess  of  the  value  of 
the  bank's  assets,  owing  to  goodwill  and  a  large 
deposit  account,  but  its  shares  are  assessed 
upon  the  simple  basis  of  the  cash  value  of  the 
assets  of  the  bank,  after  deducting  its  liabilities. 
The  market  value  of  the  shares  of  a  newspaper 
company  may,  on  account  of  heavy  circula- 
tion, largely  exceed  the  value  of  the  assets  of 
the  company,  but  it  is  taxed  only  upon  the  or- 
dinary cash  value  of  its  printing  presses  and 
other  appliances.  In  assessing  a  merchant  or 
manufacturer  for  taxation,  no  Inquiry  is  made 
as  to  the  profitableness  of  his  business,  or  if 
the  business  is  conducted  by  a  corporation,  as 
to  tbe  par  or  market  value  of  its  shares.  The 
assessment  is  laid  upon  the  ordinary  cash  value 
of  the  tangible  assets  of  the  business. 

All  owners  are  not  assessed  by  the  same  as- 
sessing officer  or  board,  but  the  basis  of  valua- 
tion is  the  same,  and  absolutely  without  ex- 
ception, except  under  the  Nichols  law.  It  was 
for  the  purpose  of  pointing  out  this  unjust 
discrimination  of  the  Nichols  law  that  we 
printed  in  Exhibit  Book  (15-88)  all  of  the  stat. 
utes  of  Ohio  governing  the  taxation  of  per- 
sonal property. 

We  respectfully  submit  that  the  court  has 
mistaken  those  statutes  in  assuminsr  in  the  lan- 
guage of  the  opinion  that  "the  policy  pursued 
m  Ohio  is  to  classify  property  for  taxation," 
and  that  "property  of  different  sorts  is  classi- 
fied under  various  statutory  provisions  for  the 
Eurpose  of  assessment  and  taxation."  There 
I  not  and  never  has  been,  in  the  state  of  Ohio, 
any  classification  affecting  the  method  or  basis 
2il]of  valuation  of  'property  for  taxation 
except  that  introduced  by  the  Nichols  law. 

The  case  of  Wagoner  v.  Loomis,  87  Ohio  St. 
671,  cited  by  the  court  in  support  of  its  state- 
ment, involved  the  taxation  of  shares  of  a  na- 
tional bank;  but  it  will  be  seen  by  referring  to 
the  opinion  in  that  case,  or  to  the  statute  pro- 
viding for  the  assessment  of  such  shares,  that 
they  are  estimated  for  purposes  of  taxation, 
not  at  their  par  or  market  price,  but  by  taking 
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the  ordinary  cash  value  of  the  bank's  asset* 
and  dividing  the  sum  by  the  number  of  shares^ 
We  have  never  meant  to  dispute  the  rule  so 
often  announced,  and  reaffirmea  in  the  opinion, 
that  the  14th  Amendment  does  not  prevent  a 
iust  classification  of  property  for  taxation. 
What  we  complain  of  is  the  adoption  of  a 
method  of  valuation  which  applies  to  those 
covered  by  the  Nichols  law  and  to  no  other 
owners,  with  the  effect  of  increasing  the  as- 
se^ments  against  express  companies  twent/ 
fold. 

A  motion  for  a  re-argument  does  not  require 
and  the  pressure  under  which  it  is  made  does 
not  permit  elaboration.  The  above  sugges- 
tions are  but  a  part  of  those  which  may  prop> 
erly  be  urged,  but  they  are  the  principal  ones. 
Are  they  not  enough  to  justify  the  indulgence 
of  a  further  full  opportunity  to  complete  ihenk 
by  weaving  them  into  a  connected  argument 
such  as  the  court  has  not  yet  heard,  designed 
to  show  that  tbe  scheme  of  taxation  framed 
under  these  recent  laws  is  not  consistent  witl^ 
the  Constitution  of  the  United  States? 
Respectfully  submitted, 

jaiiies  C.  Carter. 

Lawrence  Maxwell.  Jr.. 

Counsel. 

Review  of  Soke  of  the  Autuobitii^s  Rb- 
IjIed  upon  in  the  Opinion  of  the  Couet. 

Pullman's  Palace  Car  Oo.  v.  Pennsf/Uania, 
141  U.  S.  18  [35:  618,  Sinters.  Com.  Rep  o^]. 

In  this  case  the  taxes  challenged  were  levied 
under  statutes  of  Pennsylvania  imposing,  io 
form,  taxes  on  the  capital  stock  of  corporations 
incorporated  by  the  laws  of  Pennsylvania,  or  of 
any  other  state  *and  doing  business  in  [2 IS 
Pennsylvania,  to  be  computed  on  a  certain  per- 
centage of  dividends  made  and  declared.  It  wa» 
treat^  as  being,  not  a  tax  on  capital  stock,  but 
on  property.  The  tax  was  made  to  depend 
partly  upon  the  value  of  the  capital  stock,  and 
partly  on  the  amount  of  dividends,  and  the  tax 
would  therefore  be  dependent  in  part  upon  the 
value  of  the  capital  stock  as  ascertained  in  the 
manner  provided  by  the  act.  So  far  as  appear* 
from  the  case  the  only  questions  to  be  deter- 
mined were  those  stated  by  Mr.  Justice  Gray 
at  the  opening  of  his  opinion,  which  was  that 
of  the  court:  "Upon  this  writ  of  error  whether 
this  tax  was  in  accordance  with  the  law  of 
Pennsylvania  is  a  question  on  which  the  decisioi 
of  the  highest  court  of  the  state  is  conclusive. 
The  only  question  of  which  this  court  has  juris- 
diction is  whether  the  tax  was  in  violation  of  the 
clause  of  the  Constitution  of  the  United  States 
granting  to  Congress  the  power  to  regulate  com- 
merce among  the  several  states.  The  plaintiff 
in  error  contends  that  its  cars  could  be  uxed 
only  in  the  state  of  Illinois,  in  which  it  was  in- 
corporated and  had  its  principal  place  of  busi- 
ness." We  understand  by  this  that  the  plain- 
tiff in  error  took  two  grounds:  First,  that  tbe 
taxation  of  such  railroad  cars  at  all.  when  in 
actual  use,  was  a  burden  upon  interstate  con>- 
merce,  and  therefore  yoid.  Second,  that  if 
such  cars  were  subject  to  taxation  at  all  they 
could  be  taxed  only  where  the  corporation  had 
its  domicil,  which  was  in  Illinois. 

The  point  involved  in  our  express  cases  is. 
whether,  in  assessing  the  value  of  the  personal 
property  of  an  express  company,  which  hse 
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oonff^issedly  an  ascertainable  market  value, 
such  market  value  can  be  totally  disregarrled 
and  superseded  by  reference  to  anotber  crite- 
rion wbicb  bas  no  relation  whatever  to  value,  as 
that  term  is  commonly  understood,  and  espe- 
cially by  reference  to  the  value  of  a  right  to 
prosecute  inters' ate  commerce. 

How  these  points  can  be  supposed  to  have 
been  determined  by  the  discussion  and  deter- 
mination of  the  questions  above  stated,  as 
arising  in  the  case  of  FullmarCa  Palace  Car  Co. 
v.  Pennaylvonia,  141  U.  IS.  18  [35:  613.  8 
Inters.  Cora.  Rep.  595],  is  not  easy  to  see.  Upon 
perusing  the  opinion  in  that  case,  it  will  beper- 
213]ceived  that  it  begins  by  an  *empbatic 
statement  and  maintenance  of  the  rule  that 
property  is  not  subject  to  taxation  by  a  state 
unless  it  has  an  actual  situs  therein.  It  was 
manifest  that  the  sleeping  cars  had  an  actual 
situs  outside  of  the  place  of  domicil  of  the 
company  owning  them,  and  therefore  that 
they  were  justly  taxable  outside  of  that  state. 
The  puzzle  was  that  they  had  this  actual  situs 
as  much  in  one  of  several  other  states  as  an- 
other. Each  might  put  in  a  claim  that  a  situs 
was  within  its  own  terrflory  exclusively.  Such 
exceptional  cases  of  course  justify  a  resort  to 
exceptional  methods.  The  real  problem  was 
to  ascertain  bow  much  of  this  sleeping-car 
property  was  fairly  to  be  treated  as  having  a 
situs  in  Pennsylvania.  The  actual  method 
which  was  sanctioned  was  not  subjected  to  dis- 
cussion. What  was  insisted  upon  by  the  com- 
pany was  that  no  method  was  allowable.  If 
the  horses,  wagons,  etc.,  used  by  the  express 
companies  in  Ohio  had  been,  in  point  of  fact, 
used  in  a  similar  manner  in  half  a  dozen  differ- 
ent states,  the  decision  in  the  sleeping-car  case 
would  have  justified  the  adoption  of  some 
equitable  method  of  ascertaining  to  how  many 
of  them  a  situs  in  Ohio  should  be  assigned. 
Upon  the  other  point,  as  to  whether  taxing 
these  sleeping  cars  was  imposing  a  burden  upon 
interstate  commerce,  there  is  nothing  certainly 
opposed  to  our  contention.  We  have  never 
asserted  in  the  remotest  degree  that  the  horses, 
wagons,  harness,  etc.,  of  the  express  compa- 
nies in  Ohio  are  in  any  way  relieved  from  taxa- 
tion because  employed  in  interstate  commerce. 

If  the  sleeping  pars,  the  taxation  of  which 
was  the  subject  of  dispute  in  this  case,  had  been 
entirely  confined  in  their  operation  and  use  to 
the  state  of  Pennsylvania,  and  had  been  proved 
to  be  of  the  value  of  (10,000,  and  had,  by  a 
reference  to  the  capital  stock  of  the  Pullman 
Car  Company  and  the  proportion  of  its  lines 
within  the  state  to  that  outside  of  it,  been  as- 
sessed at  the  value  of  $200,000  each,  and  the 
question  had  arisen  as  to  the  validity  of  such 
an  assessment,  a  decision  sustaining  the  assess- 
ment  would  have  been  authority  in  this  case. 
The  appellant's  counsel  cannot  help  thinking 
that  if  such  had  been  the  question,  the  taxation 
BiLstaincd  in  that  case  would  have  met  a  differ- 
ent fate. 

214]  *There  is,  indeed,  in  the  opinion  of  the 
court,  the  following  statement:  "The  tax  on  the 
capital  of  the  corporation,  on  account  of  its  prop- 
erty within  the  state,  is,  in  substance  and  effect, 
a  tax  on  that  property,"  but  this  statement  can- 
!iot  be  regarded  as  any  part  of  the  decision, 
because  no  issue  was  joined  on  it,  nor  was  it 
subjected  to  any  discussion  whatever,  as  will 
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be  seen  by  the  observation  which  immediately 
follows,  namely:  "This  is  not  only  admitted 
but  insisted  on  by  the  plaintiff  in  error;"  that 
is  to  say,  the  opinion  deals  with  the  case  of  the 
plaintiff  in  error,  upon  its  own  avowed  as- 
sumptions. 

It  may  be  asked,  however,  if  we  admit  the 
correctness  of  the  proposition  thus  stated  by 
the  court.  We  do  admit  it  fully  in  the  sense 
in  which  it  is  declared  in  one  of  the  two  casea 
cited  which  affirm  it.  Nothing  is  more  com- 
mon than  attempts  by  a  state,  where  they  are 
precluded  by  constitutional  principles  from 
taxing  directly  a  particular  item  of  property,  to 
reach  the  object  indirectly  by  imposing  a  tax 
upon  some  other  thing  which  includes  it.  or  is 
dependent  upon  it.  Wherever  such  an  attempt 
is  made  it  ought  to  be  denounced  and  defeated. 
The  first  case  referred  to  by  Mr.  Justice  Gray, 
Olouoster  Ferry  Co.'y,  Pennsyhania,  114  U. 
S.  196  1 29:  158,  1  Inters.  Com.  Rep.  382J,  was 
one  of  that  character.  The  state  of  Pennsyl- 
vania wanted  to  tax  a  ferry  boat  belonging  to  a 
New  Jersey  corporation,  which  was  employed 
on  a  ferry  across  the  Delaware  river,  and 
which  was,  of  course,  from  time  to  time,  withiD 
the  territory  of  Pennsylvania.  It  could  not, 
it  was  admitted,  do  that  directly.  It  sought 
to  do  it  indirectly  by  attempting  to  impose 
a  tax  upon  the  capital  stock  of  the  New 
Jersey  Company.  This  court  promptly  de- 
clared, as  it  ought  to  have  done,  that  that  was 
in  substance  and  effect  the  same  thing.  What 
better  authority  could  be  found  than  this  to 
support  the  contention  of  the  appellants?  The 
state  of  Ohio  had,  in  every  way  which  ingenu- 
ity could  suggest,  taxed  everything  which  it 
had  a  right  to  tax  against  these  express  compa- 
nies. It  wanted  to  tax  the  capital  stock.  It 
knew  that  this  could  not  be  done  directly.  It 
sought  to  accomplish  the  same  thing  indirectly 
by  imputing  an  utterly  fictitious  value  to  per- 
sonal property  owned  by  that  company  in  the 
stateand  subject  to^taxation.  Whatought[21& 
to  be  said  in  this  case  (a  proposition  laid  down 
by  Mr.  Justice  Gray  in  the  case  of  Pullman's  Pal- 
ace  Car  Co.  v.  Pennsttltania^  141  U.  S.  18  [35. 
613,  8  Inters.  Com.  Rep.  595],  abundantly  sus- 
tained by  Gloucester  Ferry  Co.  v.  Pennsylvania, 
supra ^  and  by  many  other  cases)  is,  that  the  state 
of  Ohio,  not  having  the  right  to  tax  the  capital 
stock  of  these  express  companies  directly, 
must  not  do  it  by  the  device  which  it  has 
sought  to  employ. 

It  should  hardly  be  necessary  to  say,  how- 
ever, that  when  a  court  stigmatizes  an  attempt 
by  a  state  to  tax  specific  property  within  which 
it  has  no  right  to  tax.  by  saying  that  an  indi- 
rect effort  to  accomplish  the  same  thing  by  an 
attempt  to  tax  capital  stock  cannot  be  per- 
mitted, it  does  not  mean,  by  any  means,  that 
the  taxing  of  specific  property  and  the  taxing 
of  capital  stock  are  so  far  iclentical  that  one 
may  properly  be  resorted  to  wherever  the  other 
can  be  employed.  Specific  property  belonginf^ 
to  a  corporate  body  may  have  an  actual  situs 
within  a  state,  and  therefore  be  the  subject  of 
taxation,  but  it  by  no  means  follows  from  this 
that  the  capital  stock  or  some  portion  of  it,  of 
such  corporation,  has  such  actual  situs. 

The  case  of  Maine  v.  Grand  Trunk  R.  Cb. 
142  U.  S.  217  [35:  994,  8  Inters.  Com.  Rep. 
807],  was,  as  the  court  declares  in  the  begin- 
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ning  of  its  opinion,  "an  excise  Ux  upon  the 
defendant  corporation  for  the  privilege  of  exer- 
cising its  franchises  within  the  state  of  Maine. 
The  subject-matter  of  the  tax  was  confessedly 
one  within  the  taxing  power  of  the  state. 
There  must  necessarily,  therefore,  be  some  al- 
lowable mode  for  ascertaining  the  value  of 
that  privilege.  The  mode  adopted  was  by 
a  reference  to  comparative  gross  receipts. 
What  error  can  be  suggested  in  such  a  method, 
especially  when,  as  in  Maine,  it  was  the  one 
adopted  as  to  domestic  corporations  of  the 
same  character?  How  can  such  a  case,  which 
was  not  that  of  a  tax  upon  specific  property, 
nor  one  in  which  the  method  was  by  a  refer- 
ence to  the  value  of  capital  stock,  nor  one  in 
which  the  amount  of  the  tax  was  dependent 
upon  the  supposed  value  of  the  subject  taxed, 
nor  one  in  which,  if  it  were  so  dependent,  the 
subject  taxed  had  a  fixed  value,  be  regarded  as 
an  authority  upon  the  questions  in  these  ex- 
press company  cases? 

In  the  case  of  PittsburOjCCdt  Si,  L.  R.  Co, 
216]  V.  Backus.  154  U.  S.  421  [88:  1031],  'the 
tax  assailed  was  one  upon  that  part  of  the  rail 
road  property  situated  within  the  state  of  Indi- 
ana. The  law  under  which  the  tax  was  im- 
posed did  not  lay  down  anv  rule,  as  in  these 
express  company  cases,  for  the  guidance  of  the 
assessing  board  in  determining  value,  but  re- 

?uired  it  to  assess  it  at  its  * 'actual  cash  value." 
t  did,  however,  require  statements  which  indi- 
cated that  the  board  might  and  should  look  to 
the  value  of  the  whole  road  in  determining  the 
value  of  the  part. 

This  mode  of  assessing  propertv  of  a  railroad 
company,  undoubtedly  within  the  state,  was 
put  in  this  case,  as  in  a  prior  case  cited  in  the 
opinion,  upon  its  true  ground,  necessity.  Are 
these  cases  authority  for  another  in  which  the 
whole  basis  of  the  decision  is  wanting? 

The  next  case  cited  in  the  opinion  of  the 
court  is  that  of  Cleveland,  C.  C,  d  St,  L,  R, 
Co.  V.  Backus,  154  U.  S.  439  [38: 1041,  4 
Inters.  Com.  Rep.  6771.  The  special  attention 
of  the  court  is  respectfully  called  to  the  opin- 
ion. It  was  a  case  of  taxation  of  railroad 
properly  under  the  same  law  as  in  the  case  last 
above  mentioned,  but  the  validity  of  the 
method  was  more  emphaticallv  assailed  in  ar- 

Siment,  and  was  considered  bv  Mr.  Justice 
rewer  with  great  candor  and  deliberation. 
He  was  evidently  not  insensible  to  the  abuses 
possible  in  the  case  of  the  imposition  by  one 
state  of  taxes  upon  the  properly  of  citizens  of 
another  state;  but  he  properly  recognizes  the 
fact  that  it  was  right  and  indeed  necessarv  that 
such  taxes  should  be  imposed.  He  upheld  this 
method  of  assessment  upon  the  obvious  ground 
that  it  was  the  true  and  natural  method 
which  the  individuals  would  emplov,  and  was 
indeed  the  only  practicable  method;  and  that 
either  such  method  must  be  adopted  or  the 

Eropertv  be  suffered  to  go  exempt  of  taxation. 
[e  insisted  that  in  the  case  of  such  property 
**there  is  no  pecuniary  value  outside  of  that 
which  results  from  such  use;"  and  that  *'it  is 
impossible  to  disintegrate  the  value  of  that 
portion  of  the  road  within  Indiana."  p.  445 
[1046].  He  aflarmed  the  rule  that  no  state 
must  put  any  burden  in  any  way  upon  inter- 
state commerce,  but  declared  that  "ihe  taxa- 
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tion  of  property  according  to  theordinafy  rule 
of  property  taxation"  did  not  violate  that  rule. 

*  We  respectfully  invite  the  attention  of  [2 1 7 
the  court  to  the  whole  of  this  opinion  and 
especially  to  so  much  of  it  as  is  on  pages  44S-447 
[1044-1 046J.  Is  it  possible  to  think  that  if  in  thai 
case  it  had  appeared  that  there  was  "outside  of 
the  use  to  which  the  property  was  put"  a  dis- 
tinct and  clearly  ascertainable  pecuniary  value, 
that  the  property  could  be  separated  from  the 
use  to  which  it  was  put,  and  bear  the  same 
value  which  it  possessed  before  it  was  pCit  to 
that  use,  that  such  property  was  ordinarily 
taxed  in  a  wbollv  different  way,  and  that  the 
whole  field  of  invasion  of  these  rules  which 
forbid  the  taxation  of  interstate  commerce,  or 
of  property  outside  of  the  jurisdiction  would 
be  thrown  open  if  the  ordinary  method  should 
be  displaced,  the  decision  would  not  have  been 
the  other  way.? 

The  last  casie  cited  by  the  court  is  that  of 
Western  U,  TeUg,  Co.  v.  Taggart,  163  U.  8. 1  [41: 
491.  The  decision  was  to  the  effect  that  the 
value  of  the  easements,  poles,  wires,  etc.,  of  a 
telegraph  company  within  a  slate  were  subject 
to  the  same  rules  of  taxation  as  are  applicable 
to  the  case  of  a  railroad  companv.  Nothing 
is  perceived  in  this  doctrine  which  has  any 
direct  bearing.  It  is  relevant,  however,  in  one 
respect,  namelv,  that  for  the  true  defense  of 
the  principle  of  taxation  as  applied  to  the  cases 
of  railroads,  it  quotes  very  largelv  from  the 
opinion  of  the  court  read  by  Mr.  Justice 
Brewer  in  the  case  of  Cleteland,  C.  C.  dh  St,  L. 
R.  Co.  V.  Backus,  154  U.  8.  439  [38:  1041,  4 
Inters.  Com.  Rep.  677],  above  referred  to.  and 
adopts  the  reasoning  laid  down  in  that  opinion. 

Mr.  Justice  Brewer  delivered  the  opinion 
the  court: 

We  have  had  before  us  at  the  present  term 
several  cases  involving  the  taxation  of  the 
property  of  express  companies,  some  coming 
from  Ohio,  some  from  Indiana,  and  one  from 
Kentucky;  also  a  case  from  the  latter  state  in- 
volving the  taxation  of  the  propertv  of  the 
Henderson  Bridge  Company.  The  Ohio  and 
Indiana  cases  were  deciaed  on  the  1st  of  Feb- 
ruary. 165  U.  8.  194  [ante,  683].  PeUtions 
for  rehearing  of  those  cases  have  been  pre- 
sented and  are  now  before  us  for  consideration. 

The  importance  of  the  questions  involved. the 
close  division  *in  this  court  upon  them,  [218 
and  the  earnestness  of  counsel  for  the  express 
companies  in  their  ori^nal  arguments,  as  well 
as  in  their  briefs  on  this  application,  lead  those 
of  us  who  concurred  in  the  judgments  to  add  a 
few  observations  to  what  has  hitherto  been 
said. 

Again  and  again  has  this  court  affirmed  the 
proposition  that  no  state  can  interfere  with 
interstate  commerce  through  the  imposition  of 
a  tax,  by  whatever  name  called,  which  is  in 
effect  a  tax  for  the  privilege  of  transacting 
such  commerce.  And  it  has  as  often  afflrmea 
that  such  restriction  upon  the  power  of  a  state 
to  interfere  lyith  interstate  commerce  does  not 
in  the  least  degree  abridge  the  right  of  a  sUts 
to  tax  at  their  full  value  all  the  instrumentali- 
ties used  for  such  commerce. 

Now  the  taxes  imposed  upon  express  oob- 
panies  by  the  statutes  of  the  three  sUtes  of 

106  U.  & 


18ML 


Adams  SzFBBfis  Co.  y.  Ohio  Statb  Auditob. 


218-321 


Ohio,  Indiana,  and  Kentucky  are  certainly  not 
in  terms  **privi1eire  taxes."  Tliey  purport  to 
be  upon  the  property  of  the  companies.  They 
are  therefore  not  in  form,  at  least,  subject  to 
any  of  the  denunciations  against  priyilege 
taxes  which  have  so  often  come  from  this 
court.  The  statutes  grant  no  privilege  of 
doing  an  express  business,  charge  nothing  for 
doing  such  a  business,  and  contemplate  only 
the  assessment  and  levy  of  taxes  upon  the 
property  of  the  express  companies  situated 
within  the  respective  states.  And  the  only 
really  substantial  question  is  whether,  properly 
understood  and  administered,  they  subject  to 
the  taxing  power  of  the  state  property  not 
within  its  territorial  limits.  The  burden  of 
the  contention  of  the  express  companies  is  that 
they  have  within  the  limits  of  the  state  certain 
tangible  properly,  such  as  horses,  wagons,  etc. : 
that  that  tangible  property  is  their  only  prop- 
erty within  the  state;  that  it  must  be  valued  as 
other  like  properly,  and  upon  such  valuation 
alone  can  taxes  be  assessed  and  levied  against 
them. 

But  this  contention  practically  ignores  the 
existence  of  intangible  property,  or  at  least 
denies  its  liability  for  taxation.  In  the  com- 
plex civilization  of  to-day  a  large  portion  of 
the  wealth  of  a  community  consists  in  intan- 
gible property,  and  there  is  nothing  in  the  na- 
ture of  things  or  in  the  limitations  of  the  (fed- 
eral Constitution  which  restrains  a  state  from 
210]  taxing  *at  its  real  value  such  intangible 
property.  Take  the  simplest  illustration:  B,  a 
solvent  man,  purchases  from  A  certain  prop- 
erty, and  gives  to  A  his  promise  to  pay,  say, 
$100,000  therefor.  Such  promise  may  or  may 
not  be  evidenced  by  a  note  or  other  written 
instrument  The  property  conveyed  to  B  may 
or  may  not  be  of  the  value  of  $100,000.  If 
there  be  nothing  in  the  way  of  fraud  or  mis- 
representation to  invalidate  that  transaction, 
there  exists  a  legal  promise  on  the  part  of  B  to 
pay  to  A  $100,000.  That  promise  is  a  part  of 
A's  property.  It  is  something  of  value/  some- 
thing on  which  he  will  receive  cash,  and  which 
he  can  sell  in  the  markets  of  the  community 
for  cash.  It  is  as  certainly  property,  and  prop- 
erty of  value,  as  if  it  were  a  building  or  a 
ateamboat.  and  is  as  justly  subject  to  taxation. 
It  matters  not  in  what  this  intangible  property 
consists — whether  privileges,  corporate  fran- 
chises, contracts,  or  obligations.  It  is  enoueh 
that  it  is  property  which,  though  intangible, 
exists,  which  has  value,  produces  income,  and 
passes  current  in  the  markets  of  the  world. 
To  ignore  this  intangible  property,  or  to  hold 
that  it  is  not  subject  to  taxation  at  its  accepted 
value,  is  to  eliminate  from  the  reach  of  the 
taxing  power  a  large  portion  of  the  wealth  of 
the  country.  Now  whenever  separate  articles 
of  tangible  property  are  joined  together,  not 
simply  by  a  unity  of  ownership,  but  in  a  unity 
of  use,  there  is  not  infrequently  developed  a 
property,  intangible  though  it  may  be,  which 
in  value  exceeds  the  aggregate  of  Uie  value  of 
the  separate  pieces  of  tangible  properly.  Upon 
what  theory  of  substantial  right  can  it  be  ad- 
Judged  that  the  value  of  this  intangible  prop- 
erty must  be  excluded  from  the  tax  lists,  and 
the  only  property  placed  thereon  the  separate 
pieces  of  tangible  property? 

The  first  question  to  be  considered  therefore 
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is  whether  there  is  belonging  to  these  express 
companies  intangible  property — property  dif- 
fering from  the  tangible  property — a  property 
created  by  either  the  combined  use  or  the  man- 
ner of  use  of  the  separate  articles  of  tangible 
property,  or  the  grant  or  acquisition  of  fran- 
chises or  privileges,  or  all  together.  To  say  that 
there  can  be  no  such  intangible  property,  that 
itis*something  of  no  value.istoinsult  tbe[220 
common  intelligence  of  every  man.  Take  the 
Henderson  Bridge  Company's  property,  the  va- 
lidity of  the  taxation  of  which  is  before  us  in 
another  case.  The  facts  disclosed  in  that  rec- 
ord show  that  the  bridge  company  owns  a 
bridge  over  the  Ohio,  between  the  city  of  Hen- 
derson in  Kentucky  and  the  Indiana  shore,  and 
also  10  miles  of  nulroad  in  Indiana;  that  that 
tangible  property — that  is,  the  bridge  and  rail- 
road track — was  assessed  in  the  states  of  In- 
diana and  Kentucky  at  $1,277^695.54,  such, 
therefore,  being  the  adjudged  value  of  the 
tangible  property.  Thus  the  physical  prop- 
erty could  presumably  be  reproduced  by  an 
expenditure  of  that  sum,  and  if  placed  else- 
where on  the  Ohio  river,  and  without  its  con- 
nections or  the  business  passing  over  it  or  the 
franchises  connected  with  it,  might  not  of 
itself  be  worth  any  more.  As  mere  bridge  and 
tracks,  that  was  its  value.  If  the  slaters  power 
of  taxation  is  limited  to  the  tangible  property, 
the  company  should  only  be  taxed  in  the  two 
states  for  that  sum,  but  it  also  appears  that  it, 
as  a  corporation,  had  issued  bonds  to  the 
amount  of  $2,000,000,  upon  which  it  was  pay- 
ing interest;  that  it  had  a  capital  stock  of 
$1,000,000.  and  that  the  shares  of  that  stock 
were  worth  not  less  than  $90  per  share  in  the 
market.  The  ovvners,  therefore,  of  that  stock 
had  property  which,  for  purposes  of  income 
and  purposes  of  sale,  was  worth  $2,900,000. 
What  gives  this  excess  of  value?  Obviously 
the  franchises,  the  privileges  the  company 
possesses — its  intangible  property. 

Now,  it  is  a  cardinal  rule  which  should 
never  be  forgotten  that  whatever  property  is 
worth  for  the  purposes  of  income  and  sale  it  is 
also  worth  for  purposes  of  taxation.  Uuppose 
such  a  bridge  were  entirely  within  the  territorial 
limits  of  a  state,  and  it  appeared  that  the  bridge 
ilself  cost  only  $1,277,000,  could  be  repro- 
duced for  that  sum,  and  yet  it  was  so  situated 
with  reference  to  railroad  or  other  connections, 
so  used  by  the  traveling  public,  that  it  was 
worth  to  the  holders  of  it  in  the  matter  of  in- 
come $2,900,000,  could  be  sold  in  the  markets 
for  that  sum,  was  therefore  in  the  eyes  of 
practical  business  men  of  the  value  of 
$2,900,000,  can  there  be  any  doubtof  the  state's 
power  to  assess  it  at  that  sum,  *and  to[22i 
collect  taxes  from  it  upon  that  basis  of  value? 
Substance  of  right  demands  that  whatever  be 
the  real  value  of  any  property,  that  value  may 
be  accepted  by  the  state  for  purpose  of  taxa- 
tion, and  this  ought  not  to  be  evaded  by  any 
mere  confusion  of  words.  Suppose  an  express 
company  is  incorporated  to  transact  busmess 
within  the  limits  of  a  state  and  does  business 
only  within  such  limits,  and  for  the  purpose 
of  transacting  that  business  purchases  and 
holds  a  few  thousands  of  dollars  worth  of 
horses  and  wagons,  and  yet  it  so  meets  tho 
wants  of  the  people  dwelling  in  that  state,  so 
uses  the  tangible  property  which  it  possesses, 
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•0  transacts  business  thereiD,  that  its  stock  be- 
comes in  the  markets  of  the  state  of  the  actual 
cash  value  of  hundreds  of  thousands  of  dol- 
lars. To  the  owners  thereof,  for  the  purposes 
of  income  and  sale,  the  corporate  property  is 
worth  hundreds  of  thousands  of  dollars.  Does 
substance  of  right  require  that  it  shall  pay  taxes 
only  upon  the  thousands  of  dollars  of  tan^ble 
property  which  it  possesses?  Accumulated 
wealth  will  lau^h  at  the  crudity  of  taxing  laws 
which  reach  only  the  one  and  ignore  the  other, 
while  they  who  own  tangible  property,  not  or- 
ganized into  a  single  producing  plant,  will  feel 
the  injustice  of  a  system  which  so  misplaces 
the  burden  of  taxation. 

A  distinction  must  be  noticed  between  the 
construction  of  a  state  law  and  the  power  of  a 
state.  If  a  statute,  properly  construed,  con- 
templates only  the  taxation  of  horses  and 
wagons,  then  those  belonging  to  an  express 
company  can  be  taxed  at  no  higher  value  than 
those  belonging  to  a  farmer.  But  if  the  state 
comprehends  all  property  in  its  scheme  of 
taxation,  then  the  goodwill  of  an  organized 
and  established  industrv  must  be  recognized 
as  a  thing  of  value.  The  capital  stock  of  a 
corporation  and  the  shares  in  a  joint-stock 
company  represent  not  only  the  tangible  prop- 
erty, but  also  the  intangible,  including  therein 
all  corporate  franchises  and  all  contracts, 
privileges,  and  goodwill  of  the  concern. 

Now,  the  same  reality  of  the  value  of  its  in- 
tangible property  exists  when  a  company  does 
not  confine  its  work  to  the  limits  of  a  single 
state.  Take,  for  instance,  the  Adams  Express 
Companv.  According  to  the  return  filed  by  it 
2  2  2]  with  the  auditor  *of  the  state  of  Ohio,  as 
shown  in  the  records  of  these  cases,  its  num- 
ber of  shares  was  120.000,  the  market  value  of 
each  $140  to  $150.  Taking  the  smaller  sum 
gives  the  value  of  the  companjr's  property 
taken  as  an  entirety  as  $16,800,000.  In  other 
words,  it  is  worth  that  for  the  purposes  of  in- 
come to  the  holders  of  the  stock  and  for  pur- 
poses of  sale  in  the  markets  of  the  land.  But 
in  the  same  return  it  shows  that  the  value  of 
its  real  estate  in  Ohio  was  only  $25,170;  of  real 
estate  owned  outside  of  Ohio  $3,005,157.52;  or 
«  total  of  $8,030,827.52;  the  value  of  iU  per- 
sonal propertv  in  Ohio  $42,065;  of  personal 
property  outside  of  Ohio  $1,117,426.05;  or  a 
total  ;of  $1,159,491.05,  making  a  total  valua 
tion  of  its  tangible  [)roperty  $4,189,818.57,  and 
upon  that  basis  it  insists  that  taxes  shall  be 
levied.  But  what  a  mockery  of  substantial 
justice  it  would  be  for  a  corporation,  whose 
property  is  worth  to  its  stockholders  for  the 
purposes  of  income  and  sale  $16,800,000,  to  be 
adjudged  liable  for  taxation  upon  only  one 
fourth  of  that  amount.  The  value  which 
property  bears  in  the  market,  the  amount  for 
which  its  stock  can  be  bought  and  sold,  is  the 
real  value.  Business  men  do  not  pay  cash  for 
propertv  in  moonshine  or  dreamland.  They 
buy  and  pay  for  that  which  is  of  value  in  its 
power  to  produce  income,  or  for  purposes  of 
•ale. 

It  is  suggested  that  the  company  may  have 
bonds,  stocks,  or  other  investments  which  pro- 
duce a  part  of  the  value  of  its  capital  stock, 
and  which  have  a  special  situs  in  other  states 
or  are  exempt  from  taxation.  If  it  has,  let  it 
show  the  fact    Courts  deal  with  things  as 
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they  are,  and  do  not  determine  rights  upon 
mere  possibilities.  If  half  of  the  property  of 
the  Adams  Express  Company,  which  by  its 
own  showing  is  worth  $16,000,000  and  over, 
is  invested  in  United  States  bonds,  and  there- 
fore exempt  from  taxation,  or  invested  in  any 
way  outside  the  business  of  the  company  and 
so  as  to  be  subject  to  purely  local  taxation,  let 
that  fact  be  disclosed,  and  then  if  the  state  of 
Ohio  attempts  to  include  within  its  taxing 
power  such  exempted  property,  or  property  of 
a  different  situs,  it  will  be  time  enough  to  con- 
sider and  determine  the  rights  of  the  company. 
That  if  such  facts  exist  they  mUst  be  taken 
into  consideration  by  a  state  in  its  proceedings 
under  such  tax  *lawsas  arehere  presented[223 
has  been  heretofore  recognized  and  distinctly 
affirmed  by  this  court.  PitUburg,  C.  C.  d:  St,  L. 
R.  Co.  V.  Backus,  154  U.  8.  421  [88:  1031]; 
Cleveland,  C.  C.  dt  St.  L.  R  Co,  v.  Backus,  154 
U.  S.  443  [38:  1045,  4  Inters.  Com.  Rep.  6771; 
Western  U.  Teleg.  Co.  v.  TaggaH,  163  U.  8.  I, 
23  [41:  49,  57];  Adams  Exp.  Co.  r.  Ohio 
State  Auditor'*),  165  U.  8.  194,  227  [o/ite. 
683,-  697].  Presumably  all  that  a  cor- 
poration has  is  used  in  the  transaction  of  its 
business,  and  if  it  has  accumulated  assets 
which  for  any  reason  afiPect  the  question  of 
taxation,  it  should  disclose  them.  It  is  called 
upon  to  make  return  of  its  property,  and  if  its 
return  admits  that  it  is  possessed  of  property 
of  a  certain  value,  and  does  not  disclose  any- 
thing to  show  that  any  portion  thereof  is  not 
subject  to  taxation,  it  cannot  complain  if  the 
state  treats  its  property  as  all  taxable. 

But  where  is  the  situs  of  this  intangible 
property?  The  Adams  Express  Company  has, 
according  to  its  showing,  in  round  numbers 
$4,000.0^  of  tangible  property  scattered 
through  different  states,  and  with  that  tangi- 
ble property  thus  scattered  transacts  its  busi- 
ness. By  the  business  which  it  transacts,  by 
combining  into  a  single  use  all  these  separate 
pieces  and  articles  of  tangible  property,  by  the 
contracts,  franchises,  and  privileges  which  it 
has  acquired  and  possesses,  it  has  created  a 
corporate  property  of  the  actual  value  of  $16,- 
000,000.  Thus,  according  to  iU  figures,  this 
intangible  property,  its  franchises,  privileges, 
etc.,  is  of  the  value  of  $12,000,000  and  iU  tan- 
gible property  of  only  $4,000,000.  Where  is 
the  situs  of  this  intangible  property?  Is  it 
simply  where  its  home  office  is,  where  is  found 
the  central  directing  thought  which  controls 
the  workings  of  the  great  machine,  or  in  the 
state  which  gave  it  its  corporate  franchise;  or 
is  that  intangible  property  distributed  where- 
ever  its  tangible  property  is  located  and  its 
work  is  done?  Cleariy,  as  we  think,  the  latter. 
Every  state  within  which  it  is  transacting  busi- 
ness and  where  it  has  its  property,  more  or 
less,  may  rightfully  say  that  the  $16,000,000 
of  value  which  it  possesses  springs,  not  merely 
from  the  original  grant  of  corporate  power  by 
the  state  which  incorporated  it,  or  from  the 
mere  ownership  of  the  tangible  property,  bat 
it  springs  from  the  fact  that  that  tan|:ib1e 
property  it  has  combined  with  contracts,  fran- 
chises, and  privilegesinto  asingle*unit  of  [224 
property,  and  this  state  contributes  to  that  ag- 
gregate value  not  merely  the  separate  value  of 
such  tangible  property  as  is  within  its  limits, 
but  its  proportionate  share  of  the  value  of  the 


Chicago,  B.  &  Q.  R.  Co.  v.  Chicago. 


2^4-236 


«ntire  properly.  Tliat  IbU  \i  true  Is  obvious 
(rooi  tbe  rcBilK  Ibat  would  follow  if  &ll.the 
atates  other  than  Ibe  one  wliicb  crealed  tbe 
corporation  could  aud  should  withhold  from 
4t  llie  right  to  transact  express  business  within 
their  limits.  It  might  continue  to  own  all  its 
tangible  propertj*  witbin  each  of  those  states, 
but,  unable  to  transact  the  express  buFiness 
within  their  limiU,  tbat  |]3,OOO,U0O  of  value 
Kttribulahle  to  lis  Int&nglhle  property  would 
■brlTel  to  a  mere  trJQe. 

It  maj  be  true  that  the  prluclpal  ofllce  of 
tbe  corporation  Is  fn  New  York,  and  tbat  for 
certain  purposes  tbe  maxim  of  the  conunoc 
law  was  "Mobilia  pertcmam  tegvuntur,"  but 
tbat  maxim  was  never  of  universal  applica- 
tion, and  seldom  interfered  witb  tbe  right  of 
taxation.  PuUman'i  Palact  Gar  Go.  v,  Penn*)/l- 
tauia,  141  U.  S.  IS,  22  [ilS:  SIS.  616,  8  loters. 
Com,  Itep.  SBS].  It  would  cerlain)j>  seem  a 
■nieapplicatlon  of  tbe  doctrine  expressed  In 
that  maxim  to  bold  tbat  by  merelv  transfer- 
ring its  principal  office  across  the  river  to  Jer- 
•ej  City  the  silui  of  $12,000,000  of  Intan- 
gible property,  for  purposes  of  taxation,  was 
changed  from  tho  state  of  New  Tork  to  that 
•f  New  Jersey. 

It  is  also  true  tbat  a  corporation  Is,  for  pur- 
poaes  of  lurisdlclloD  In  the  Federal  courts. 
OODclusiveiy  presumed  to  be  a  citizen  of 
■Ute  wblcb  created  It,  but  It  does  not  fo 
therefrom  that  its  fraocbise  to  be  is  for  all 
SOBCS  to  be  regarded  as  confioed  to  that  si 
For  tbe  transacUon  of  Its  buelness  It  goes 
Tuious  stales,  and  wherever  It  goes  as  a 

Slratlon  it  carries  with  It  that  franchise  tc 
at  the  franchise  lo  be  Is  onlyooe  of  the  t 
eblses  of  a  corporation.  Tbe  franchise  t' 
Is  an  Independent  franchise,  or  Talher  a  ( 
binatlon  of  fraocbises,  embracing  all  tb 
which  the  corporation  is  given  power  10 
aod  this  power  to  do  is  as  much  a  thinj 
Talue  and  a  part  of  the  intRDgihle  properl 
tbe  corporation  as  the  franchise  to  be.  F 
chises  to  do  go  wherever  the  work  Is  d 
Tbe  Southern  PaciHc  Railway  Compaoj 
corporation  chartered  hy  the  state  of  1 
turkv,  yet  within  the  limits  of  that  stale 
'225]sald  lo  have  no  tangible  "property  an 
office  for  the  Iransaction  of  business.  The 
Amount  of  tangible  properly  which  by  leas 
otherwise  it  holds  and  operates,  and  all 
franchise*  to  do  which  tt  exercises,  exist 
«re  exercised  in  tbe  stales  and  terrltorlei 
the  Pttciflc  slope.  Do  not  these  intan; 
properties — these  franchises  to  do — ex  ere 
U  connection  with  tbe  Isngible  prop 
which  it  holds,  create  a  substantive  matte 
taxation  to  be  asserted  by  everv  state  In  wl 
that  tangible  property  is  founiiT 

It  is  said  (hat  the  views  thus  expressed  q 
the  door  to  possibilities  of  gross  injuslic 
these  corporations,  through  tbe  condlctlo^ 
tlon  of  the  different  state!  In  matters  of  t 
tlon.  That  may  be  so,  and  tbe  courts  ma; 
-called  upon  to  relieve  against  such  abi] 
But  such  possibilities  do  not  equal  the  wi 
which  sustaining  the  contention  of  Ibe  at 
lani  would  at  once  do.  In  the  city  of  1 
York  are  located  the  headquarters  of  a  co 
ration,  whose  corporate  property  is  confessi 
of  the  value  of  $18.000,000— «  value  which 
t)e  realized  by  its  stockholders  M  any  mon 
t«6  V.8. 


they  see  flL  Its  tangible  property  and  lis 
business  arescallercd  through  many  slates,  all 
whose  powers  are  invoked  to  protect  Its  prop- 
erly from  trespass  and  secure  it  in  the  peace- 
ful transaction  of  its  widely  dispersed  business. 
Yet  becsuse  that  tangible  property  is  only 
(4.000.000  we  are  told  that  tbsl  la  the  limit  of 
the  taxing  power  of  these  stales.  In  other 
words,  it  aski  these  slates  lo  protect  properly 
which  to  it  U  of  the  value  of  116.000,000,  but 


speaks  for  itself. 

In  conclusion,  let  us  say  that  this  Is  emi' 
nently  a  practical  age;  that  courts  must  recog- 
nize things  as  Ihey  are  and  as  pnsse rising  a 
value  which  Is  accorded  to  them  In  theinurltels 
of  tbe  world,  and  tbat  no  flne-spuc  theories 
about  situs  should  interfere  to  enable  these 
large  corporations,  whose  business  h  carried 
on  through  many  slates,  to  escape  from 
bearing  in  each  state  such  burden  of  taxHlion 
as  a  fair  distribution  of  the  actual  value  of 
their  property  among  those  states  requirea, 

Tha  peiUion  for  a  rtAtaring  it  d*nud. 


CITY  OF  CHICAQO. 

(Bee  6.  C.  Reporter's  ed.  ££6-283.) 

Federal  quetlioa — dut  pnxtu  of  lau — ttatt 
judgment— jutt  compeittation^^lth  Amend- 
ment— mteu!  offacU  tried  by  jury— common 
law — damjife*  for  running  ttrtet  aerott  a 
railroad  —  erecting  gatet,  ete,  —  addUional 
track* — initrucdort — e^al  proteelion   <^tha 

1   A  Federal  queatlon  !■  sufflclentlrsetupaDd  de- 
nied oben  distlDQtly  aaened  t>;  die  derendaDtln 
a  written  motion   to  set  aside  the  verdict  and 
(rant  a  new   trtal    Id    a  condemnation  case  In 
wblcli  no  provision  Is  made  for  fllLns  an  answer, 
tnit  la  denied  br  Uie   ovemillnB  ot  the  mollon, 
and  Is  again  asserted  In  an  SMlrament  of  errori 
Died  In  ibe  state  lupreme  court  and  denied  br 
that  court  bj  Its  Judgment  of  aSnnanae.  al- 
thou(b  tbs  opinion  doei  not  ezpreaaJy  refer  te 
the  Federal  question. 
E.    The  prohibition  of  ttM  Uth  Amendmant  ot  tbe 
Federal    CkmetltuIlOD   arslnit   taking    propenr 
without  due  prooesi  of  law  refers  to  all  Inatru- 
menlalltles  ot  a  giBte.  and   is  therefore  violated 
whenever  any  peiaon.  br  virtue  of  public  poal- 
UoD  under  ■  state  government,  deprives  anotber 
of  anr    right  protected   br    that   Amendment 
■gainst  deprivatloa  bj  tbe  slate. 
S.    A  Judgment  of  a  state  court,  even  If  Itba  au- 
tfaoriied  bY  slate  statute,  wberebr  private  prop- 
Nora.— ^(  to  JurddMlon  fn  the  CnVea  Statee 
SUpremt  Court   where  Ftdieral  fucftlon  aroe*  or 
where  ore  draum  <n  guutton  tfolulea.  treatv.  orOms- 
tldutfon.  tee  notes  to  Martin  v.  Hunter,  ii  K;  Hal- 
tbewi  V.  bne,  £:  IH;  and  WtlUams  v.  Horns,  t:  m. 
At  to  what  ts  due  proout  of  law.  see  note  to  Ptn- 
son  V.  Tewdall,  Si:  W, 

Payment  for  prluot*  propertu  talten  tor  pubHs 
VM:F1tlti  Amendment  to  CcnullluMon  appll»  onlv 
to  Fedtrdl  gomrmrwnt,  and  not  toMaU*,— see  note 
to  WiiheiB  V.  Bneklej',  Ifc  lU. 


ScrRnnt  Coubt  or  the  Ukited  States.  Uct.  Trbh, 

citrMtBhea  for  the  Mate  or QDd'rlu  direction    tsy  for  the  piHring  a  public  Street  acr^ea  Mid 
(or  puWtc  DK  wnbont  compcDMiion  iDide  or   rigln  of  way  in  ilie  cily  of  ChlcHFo.     Amrmti. 
«eu»d  Wti»o-«r  '•-"-,'^''«'°  'l"  2"«  P"^       See  «nie  case  below'  Ufl  111.  «7. 
<«  of  Uw  nqnlred  bT  the  14[h  Amendment  of       -r.,     .    .  ,  .      .     „_,  ,  „ 

*.    The  owner  of  private  propprtT  taken  under  the    for  plaintiff  in  error- 
rijj^cof ^lne^j;dojna.oohtaL™^.^oo^=p™«.  p„i.ibition,  of   the   Mth  An>«,dmen. 

metclT  nomiiwl.  laafairand  fuU  equivalent  for  eil*" '°  "??  ™'"'  of  •  alaletbrougbilscoB- 

tbe  (taiDg-  taken  trota  him  bf  the  public  STituled  aulbonties.  aod  therefore  include  any 

t.   ThelaMclaiuaoftbeTlhAmendmentHnot  t«-  taking  of  private  property  withoutdueprocew 

•trfctedinltiappllcatlon  toniilaatoommoDlan  "'  '*"■  f>^  KDJ  denial  of  equal  protection  of 

tried  belore  Jurtea  la  the  eourta  of  tlie  UniiM  ibe  lawn  by  Ibeslate.  whetber  acfing  through  Its 

ttaie*.  t)ut  appllei  e<)uallr  io  a  case  tried  before  le^islalive,  executive,  or  judicial   □epartmeDt. 
•  JurTlnaitatecounaodbrought  here  brwni        EcpnrU   Virginia,   100  17.8.339(2.1:678): 

of  erTOTfromtbehlEheatcourtof  the  Bl ate.  Nml  v.  Dtlavare.  103  U.  8.  870   (26:  5871;  E» 

t,   Tbere-eiamloatlonof  laotatrledbTaJurrini  ;)ar(*  Virginia  {•' Virginia  v.  Rivet")  100  U.  8. 

•late  court,  when  the  caae  la  Uken  by  writ  ol  313(2.^:667):    Tick  Wo\.  Ilopkint,  n%  V.  ^. 

error    lo   thw    court,    ii  ItmLted  by    the   Iih  358  (30;  220,;  Scott   t.   MeNeal.  154  U.   8. 84 

AmtndmeQto(th8FKlera]Congtliuec.n.provld.  ,38:806):      Wood  ».  BrvA.  140   U.   8.    278(85: 

JSrn:^r-^„twtb%™1^o  iec^^moufaw  '™';     ^vmK  t.  KenU.Jky,  107  U.  S.   110(2?: 

»     The.aoerlalnmentb»a1urvof  1u«wmt*nm.  ^54);    /f(M  V.  OnnoUjI,  111  C.  8.  624.  637(88: 

d^'n^  ™?Zf domain^  ilnVp^'^id^  542.  S^"):   *>"^J'  ^-  i'"'"*'""".  163  U.  S.  105 

for  bj  the itaie  Constitution  in  IlllQOlB,  It  lan  be  (*^-  88):  Bergtmann  v.  Bueber.  157  U.  S.  OU 

re. examined  Inthiioourton  writ  of  error  only  (38;  845). 

Id  accordance  witta  tbe  rules  of  the  common  law       The  taking  by  a  itate  of  property  for  public 

retpectloB  facts  tried  bj  a  Jury,  aitbouKh  the  use  without  compenBalioQ  10  tbe  owner  fa  not 

rtuht  to  a  jury  trial  would  not  exist  lo  the  »b-  -'due  procew  of  law,"  wilhio  tlie  meaning  of 

■eace  of  an  eipreM  eonatltutioaal  provision  on  ibe  14th  Amendment. 

tbe  aubiect.  Hurlado  v.  Califoraia,   110  U.   8.  616  (28: 

•.   TbemerepoviibilitythUarBtlroadrlsbtorwar  233);  Hngar  y.  RrclatnaHon  Dittriet  No.  108. 

mlBht  In  the  future  bo  used  for  other  purposes  la  jjl  U.  H.  701(28;  5d9);  Gardner  y.  Nncbargh. 

noi  t«h.,.k,.n  into  acoountlndotermlnlna  tbe  3  johog,  Cb.  16B,  7  Am.  Dec.  626;  Binniek*o» 

.  „,..  .  ..™, .^,  T^i.  ^  j-^,,„^„    1^  jj  J   L.  H5,  M  Am.  Dec.  184; 

H    Expen«,oferectlOKaale*pl.nklhKtheoro«-  fr^SStfn.^^.^^J^^tATh^t 

Ins.  and  msintainlOK  llasmeo.  wblcb  will  neoes-  £,  ,;„  ,1,^?'  -,   "i'      it   n       .Jv    rli.^ 

Mrllr  result  from   tbe  iBylna  out  of  a  street  ^81  (40: 1921;  Searl  v.  iMke  County  Sthool  DtM. 

«roi  i^liroiA  mu«  beS^rS^  M  lucld^t:  Ac.  t.  188  D.  8.  553  (33;  740);  Jft  WaMhingtn. 

al  to  tbe  ezerdaeof  the  police  powera  of  tbe  Road  Co.  *  Petition,  35  N.  H.  141;  Britlei  v. 

state,  and  do  not  constitute  an  element  of  tbe  A'flp  {7>rt(«-.  3  N.  H.  534,  535;  JfA  v.   Cum- 

Just  compensation  to  the  railroad.  mingi.  60  N.  H.  012,  618;  Mijitlen  v.  Itankin, 

10.    The  rlcht  to  lay  addltlooal  Iraoka  oo  a  isll.  70  N.  C.  5G0;  P.'rhatn  v.  Daatur    Counlu  />»• 

road  right  of  way  Is  notslTecled   by  openioita  ffiior  Cl.  Jvtliee*,  B   Qa.  348;  Seott  v.   TOedB, 

street  acroM  tbe  railroad,  and  iherefora  the  loss  36  Fed.  Rep.  385,  1   L.   R.   A.  688;  Baktr  v. 

of  auch  right  Is  not  an  element  of  daiaagea  for  A'onoood.  74  Fed.  Rep.  997;  HtRderim  v.  Gm- 

laylQg  out  the  street  across  the  track*.  tral  Pati.   R   Co,   21   Fed.   Rep    365;  Meutit 

IL    AQlnstniotlontbatirUndof  a  railroad  com.  Hope  (kmetery  I^apr:  v.  Botlon,  15% HwiB.  019; 

pany  to  be  crossed  by  a  proposed  street  wss  used  Barneu  v.  Cktsapeala  i  O.  Canal.  Co.  1  Md. 

MpartoI-lU  railroad  and  terminal  fscildes,"  f^     249;    Et  parte    Martin,    13   Ark.    199;  % 

the  value  of  whkih  would  be  lessened  by  Uyloa  gj  Consi.  .Ith  ed.  pp.  703,  703,  g  1956;  1 

out  the  street,  then  the  company  could  recover  ,,     '    .  _    ri .   r Sin  nVo    o  riiii    u.._ 

for  the  depreciation  in  value  «Jiama«Hi  to  part  ^are.  Am.  Const  Law,  847,  348;  3  Dill.  Mun. 

of  Its  laud  not  taken  or  on»aed,-'ls  properly  re-  t-Ofp.  *ll>  M.  &  08b. 

fused  for  the  reason.  If  no  other,  that  It  »s  too       Tbe  Judgment  of  tbe  Blate  court  wa»  a  lak- 

general.  log  Of  the  property  of  plaioliff  ID  error  witb- 

U.    Arallroadcompanyls'not  denied  the  equal  out  compenBalioii,  and  lor  that  reasoit  witbout 

protection  of  the  laws  by  awardlOB  It  merely  due  process  of  law. 

□omlnal  compensation  for  tbe  laying  out  ot  a        In  addilloD  lo  the  aulhoritlea  cited  we  refer 

itreet  acrOMllsroad,  while  individual   property  lo  the  following  hulhoiitlea: 
owners  are  kI  van  the  value  of  their  land  which  la       1,  Nominal  damages  were  not  compemallm, 

t'l^'^  and  tbe  Judgment  was  in  legal  effect  Ibe  sam* 

[No.  129.]  u  If  it  bad  provided  for  a  Ukiog  without  con- 
pep  aatioo. 

Argutd  Novtmler  6,  9,  1896.    Decided  March       Chicago  W.  D.  &  Co.  v,  MtlropoUtan  F<Nf 

1,   1897.  side   Elet.    R.    Co.  153   liL  519;  Sovth  Park 

Comn.   V,  -Sehoci    TrvttetM.    107    111.   491;    1 

IN  ERROR   to  the  Supreme    Court   of  the  Sedgw.  Damages,  §  100,  note  b.  and  Other  cue* 

titale  of  niinois  to  review  a  judgment  of  [:Ited. 
IbatcourtBfSrmlnglbejudgmeotoflheCircuit       2.  It  is  well  settled  in  Illlnoia  that.  Id  coo- 

Court  at  Cook  County  In  ibat  stale  awarding  demnatlon  proceedinps  in  that  slate   the  valiM 

tiie  sum  of  91  as  tbe  just  compensation  to  be  af  tbe  land  to  be  condemned  is  a  fact  lo  be  af- 

paidlo  the  Chicago,  Buflington.&QuiDcy  Rail  Brmaiively  proved  by  the  petitioner,  aod  thaL 

load  CompsDy,  for  tbe  taking,  under  the  rif;hl  without  proof  ot  sucb  value,  it  is  not  eatitM 

of  emfneDt  domalD,  of  a  part  of  Iti  ligbt  of  to  tbe  Judgmeol  of  condemoatloD. 
tSO  IM  D.  8. 
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McReynolds  v.  Burlington  d:  0.  R.  Co.  106 
ni.  157;  Neff  v.  Cincinnati.  32  Ohio  Si.  215, 
cited  and  approved  in  106  111.  152,  supra. 

3.  It  is  familiar  law  thHt  a  railroaii  companj 
may  sell  or  lease  any  of  its  surplus  lands,  like 
an  individual,  and  that  this  power  to  sell  sur- 
plus lauds  will  be  implied  as  incident  to  the 
right  of  ownership. 

Aurora  Aqri.  &  Mortg.  Soc.  v.  Paddock^  80 
III.  263,  265;  Hendee  v.  Pinkerton,  96  Mass. 
886;  \Miite  WaUrValley  Canal  Go.  ▼.  Vallette, 
•62  U.  S.  21  How.  424 (16:158):  Morawetz,  Priv. 
Corp.  §S  836,  868,  870;  Beach,  Priv.  Corp. 
8  337. 

In  reviewing  the  judgment  of  the  state  court, 
this  court  will  determine  for  itself  the  different 
queKli^ns  involved  in  the  determination  of  the 
question  whether  the  judgment  of  the  state 
court  deprived  the  plaintiff  in  error  of  its  prop- 
erty without  due  process  of  law,  or  denied  it 
the  equal  protection  of  the  laws  as  guaranteed 
by  the  14th  Amendment. 

Huntington  v.  Attrill,  146  U.  8.  657,  664, 
(36:1123,  1127)  and  cases  cited;  ^foh^le  <fc  0.  R. 
Co.  V.  Tennessee,  153  U.  8.  486,  492,  495  (38: 
793,  796,  797).  and  cases  cited;  ikott  v.  Me 
Jfeal,  154  U.  8.  84(38:896). 

The  judement  of  the  state  court  denied  to 
the  plauitiff  in  error  the  equal  protection  of  the 
laws  guaranteed  by  the  14th  Amendment. 

The  following  authorities  are  cited  upon  the 
particular  rulings  of  the  state  court  in  render- 
ing the  judgment  of  condemnation  of  the  prop- 
erty of  plaintiff  in  error  without  compensation. 

Ilyde  Park  v.  Washington  lee  Co.  117  III. 
238;  Keithshurg  dk  E.  R.  Co,  v.  Henry.  79  111. 
290;  Chicago  dk  E,  R.  Co.  v.  Dresel,  110  HI.  89; 
Lake  Shore  dt  M.  8.  R,  Co.  v.  Chicago  dk  W. 
I.  R.  Co.  100  111.  21;  Hayes  v.  Ottaua,  0.  dt,  F, 
R.  Valley  R.  Co,  54  111,  876;  Galena  dk  S,  W, 
R,  Co.  V.  Haslam,  73  111.  494;  Chicago  v.  Mc- 
Donough,  112  111.  85;  Tonica  dk  P.  R,  Co,  v. 
Unsicicer,  22  III.  221;  Butte  County  v.-  Boyds 
ion,  64  Cal.  115;  Stone  v.  Heath,  135  Mass.  561; 
Chicago  dk  A.  R.  Co.  v.  Springfield  dk  N.W,  R 
Co.  67  III.  147;  Peoria  dk  P,  U,  R,  Co.  v.  Peoria 
dk  F.  R  Co.  105  III.  118;  Chicago  db  W,  I.  R, 
Co.  V.  Engtewood  R,  Co.  115  III.  383,  56  Am. 
Rep.  178;  St.  Louis,  J.  dk  C.  R.  Co.  v.  Spring- 
feld  dkN.  W.RCo.^  111.  274;  OU  Colony  dk 
F.  River  R.  Co.  v.  Plymouth  County,  14  Gray, 
165;  State,  Central  R.  Co.,  v.  Bayonne,  51  N. 
J.  L.  428;  People  v.  Lake  Shore  db  M,  S.  R.  Co. 
52  Mich.  277;  Grand  Rapids  v.  Grand  Rapids 
dk  L  R.  Co,  58  Mich.  641;  Cliicago  dk  O,  T.  R. 
Co,  V.  Hough,  61  Mich.  507:  Kansas  C.  R.  Co. 
V.  Jaekion  County  ComrM.46  Kan.  716;  Kansas 
City  V.  Kansas  City  Belt  R.  Co.  102  Mo.  633, 
10  L.  H.  A.  851;  Lewis,  £m.  Dom.  §  498,  and 
cases  cited. 

Messrs.  John  S.  Miller  and  William  0. 
Beale,  for  defendant  in  error: 

There  is  no  unjust  discrimination  and  no  de- 
nial of  the  equal  protection  of  the  laws  in  reg- 
ulations applicable  to  all  railroad  corporations 
alike. 

New  York  dk  N.  B,  R.  Co,  v.  Bristol,  151  U. 
8.  566.  571  (88:  209.  274);  Missouri  P.  R  Co.  v. 
Mackey,  127  U.  8.  205  (32:  107);  MissouH  P. 
R.  Co.  Y.  Humes,  115  U.  8.  512.  523  (29:463, 
467);  Walston  v.  Necin,  128  U.  8.  578  (32:544), 

The  decision  of  the  supreme  court  of  Illinois 
Is  sustainable  on  grounds  entirely  of  stale  law 
and  not  involving  any  Federal  questions. 

166  U.  8. 


An  examination  of  the  opinion  of  the  su- 
preme court  of  Illinois  will  disclose  that  the 
case  is  decided  on  grounds  not  involving  any 
Federal  question  within  the  rule  laid  down  by 
this  court  in  Beatty  v.  Benton,  135  U.  8.  244 
(34:  124);  Marrow  v.  Brinklcv,  129  U.  8.  17a 
(32:654);  Hale  v.  Akers,  132  U.  S.  554  (33:442); 
San  Francisco  v.  Jtsell,lSS  U.  8.  «5  (33:570); 
Hopkins  v.  McLure,  133  U.  8.  380  (33:660). 

If  any  of  the  questions  were  questions  of 
general  law  and  not  of  Federal  law.  and  the 
case  was  disposed  of  by  the  decision  of  them, 
this  court  has  no  jurisdiction. 

'Marrow  v.  BrinkUy,  129  U.  8.  178,  181  (32: 
654.  655);  San  Francif^ro  v.  Itsell,  133  U.  8.  65^ 
(33:570);  Hopkins  v.  McLure,  133  U.  8.  380(33: 
660);  Beatty  v.  Benton,  135  U.  8.  244  (34:124). 

The  decision  of  the  supreme  court  of  lUinoia 
was  not  erroneous  but  was  correct. 

It  is  settled  law  that  railroads  are  public 
highways. 

Cherokee  Nation  v.  Southern  K.  R.  Co.  135^ 
U.  8.  641,  657.  658  (34:  295,  308.  309);  Union 
P.  R.  Co.  V.  Chicago,  R.  L  db  P.  R.  Co.  163  U. 
8.  564,  585  (ante,  265,  272);  Chicago,  B. 
dk  Q.  R.  Co.  V.  Iowa,  9  West.  Jur.  347;  Lake 
Shore  dk  M.  S.  R.  Co.  v.  Chicago  dk  W. 
L  R,  Co.  97  111.  516;  Georgia  R.  A  B.  Co, 
V.  Smith.  128  U.  S.  174  (32:  377);  Char- 
lotte, C,  dk  A.  R.  Co.  V.  Gihbes,  142  U.  8.  386 
(35:1051);  Pennsylvania  R.  Co.  v.  Miller,  133 
U.  8.  75,  83,  84  (33:267,  272);  Ne^n  York  dk  N. 
E.  R,  Co.  V.  Bristol,  151  U.  8.  656  (38:  269); 
Louisville  d  N.  R,  Co,  v.  Kentucky,  161  CJ.  8. 
677  (40:  849);  111.  Const,  art.  11,  ^  11. 

The  governmental  or  police  power  over  rail- 
roads devoted  to  public  use  is  much  more  ex- 
tensive and  broader  than  the  police  power  over 
private  property  of  the  citizen. 

niinois  C.  R.  Co,  v.  Wittenberg,  117  III.  203, 
57  Am.  Rep.  862;  Boston  dt  M.  R.  Co.  v.  York 
County  Comrs,  79  Me.  894;  Chicago  dk  A.  R.  Co. 
V.  Joliet,  L.  dk  A.  R.  Co.  105 111.405, 44  Am.  Rep. 
799;  Lake  Shore  dk  M.  8.  R.  Co.  v.  Cincinnati,  S. 
dkC.  R,  Co.  80  Ohio  St.  604;  Albany  N,  R.  Co, 
V.  Brotcnell,  24  N.  Y.  845;  Salem  dk  H.  Tump. 
Co,  ▼.  Lyme,  18  Conn.  451;  New  York  dt  N.  JS. 
R.  Co.  V.  Bristol.  151  U.  8.  556  (38: 269). 

The  decision  of  the  supreme  court  of  Illinoia 
in  respect  thereto  involves  no  Federal  question 
even  if  the  question  was  one  of  general  law. 
The  rule  of  the  supreme  court  upon  this  ques* 
tion  is  settled  law  in  that  state. 

Chicago  dt  N,  W.  R.  Co.  v.  Chicago,  140  111. 
809;  niinois  C.  R.  Co.  v.  Chicago,  141  III.  586, 
17  L.  R.  A.  530;  Hlinois  C.  R.  Co.  v.  Chicago, 
188  III  483;  Peoria  dk  P.  U.  R  Co.  v.  Peona 
dk  F.  R.  Co.  105111.  110,  117;  GaUna  dk  C. 
U.  R.  Co.  V.  Loomis,  13  III.  548;  GaUna  dk 
C.  U.  R,  Co,  V.  DiU,  22  III.  264;  Galena  db 
G,  U.  R.  Co.  V.  Appleby,  2%  111.  283:  Ohia 
dk  M.  R.  Co.  V.  McClelland,  25  III.  140;  lUinoi^ 
C,  R.  Co.  V.  WiUetdforg,  117  111.  208,  57  Am. 
Rep.  862. 

And  this  rule  is  sustained  by  the  weight  of 
authority. 

Boston  dk  M.  R  Co.  v.  York  County  Comrs, 
79  Me.  386;  Thorpe  v.  Rutland  dk  B,  R  Co.  27 
Vt.  150.  62  Am.  Dec.  625;  Lake  Shore  dt  M.  8. 
R,  Co.  V.  Cincinnati,  S.  dt  C.  R.  Co.  80  Ohia 
8t.  604;  Portland  dt  R.  R.  R.  Co.  v.  Deenng, 
78  Me.  61,  70,  57  Am.  Rep.  784;  Massachusetts 
0.  R  Go.  y.  Boston,  0.  db  F.  R  Oo.  121  Mass. 
124;  New  York  dk  N.  B.  R.  Co.  ▼.  WaUrburjf^ 
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W  Conn.  1;  ChnrlotU.,  C.  dt  A.  R.  Co.  ▼.  GMti, 
l-t^U.  8.393(35:  1054;. 

Mr.  Justice  HarUui  delivered  the  opiDion 
of  the  court: 

The  questions  pres^Dted  on  this  writ  of 
error  relate  to  the  jurisdiction  of  this  court  to 
re-ezsmipe  the  final  judgment  of  the  supreme 
court  of  Ulinois,  and  to  certain  rulings  of  the 
state  court  which,  it  is  alleged,  were  in  disre- 
gard of  that  part  of  the  14ih  Amendment  de- 
claring that  no  state  shall  depriye  any  person 
of  his  property  without  due  process  of  law,  or 
deny  the  equal  protection  of  the  laws  to  any 
person  within  its  jurisdiction. 

The  Constitution  of  Illinois  provides  that 
"no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law."  Art. 
§.  ^  2.  It  also  provides:  "Private  property 
■hall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.  Such  compensa- 
tion, when  not  made  by  the  state,  shall  be 
ascertained  by  a  jury,  as  shall  be  pfescribed  by 
law.  The  fee  of  land  taken  for  railroad 
tracks,  without  consent  of  the  owners  thereof, 
shall  remain  in  such  owners,  subject  to  the 
use  for  which  it  is  taken."    Art.  2,  §  13. 

By  the  5th  article  of  the  general  statute  of 
Illinois,  approved  April  10,  1872,  and  relating 
to  the  incorporation  of  cities  and  villages,  it 
was  provided  that  *'thecity  council  shall  have 
power,  by  condemnation  or  otherwise,  to  ex- 
tend any  street,  alley,  or  highway  over  or 
across,  or  to  construct  any  sewer  under  or 
through,  any  railroad  track,  right  of  way 
or  land  of  any  railroad  company  (within  the 
corporate  limits);  but  where  no  compensation 
is  made  to  such  railroad  company,  the  city 
slmil  restore  such  railroad  track,  right  of  way, 
229Jor  land  *to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  have  impaired  its  useful- 
ness." 1  (111.)  Starr  &  C.  Anno.  Stat,  art  5,  pp. 
45-'.  472,  §  89. 

The  9th  article  of  the  same  statute  declared 
that  when  the  corporate  authorities  of  a  city  or 
village  provided  by  ordinance  for  the  making 
of  any  local  improvement  authorized  to  be 
made,  the  making  of  which  would  require  that 
private  property  be  taken  or  damaged  for 
public  use,  the  city  or  village  should  flie  in  its 
name  a  petition  in  some  court  of  record  of  the 
county  praying  "tl^t  the  just  compensation  to 
be  made  for  private  property  to  be  taken  or 
damaged"  for  the  improvement  or  purpose 
specided  in  the  ordinance  be  ascertained  by  a 

That  statute  further  provided:  "§14.  Any 
final  judgment  or  judgments,  rendered  by  said 
court,  upon  any  finding  or  findings  of  any 
jury  or  juries,  shall  be  a  lawful  and  suflacient 
condemnation  of  the  land  or  property  to  be 
taken  upon  the  payment  of  the  amount  of  such 
finding  ss  hereinafter  provided.  It  shall  be 
final  and  conclusive  as  to  the  damages  caused 
by  such  improvement,  unless  such  judgment 
or  judgments  shall  be  appealed  from;  but  no 
appeal  or  writ  of  error  upon  the  same  shall 
delay  proceedings  under  said  ordinance,  if 
such  city  or  village  shall  deposit,  as  directed 
by  the  court,  the  amount  of  the  judgment  and 
costs,  and  shall  file  a  bond  in  the  court  in 
which  such  judgment  was  rendered,  in  a  sum 
to  be  fixed,  and  with  security  to  be  approved 
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by  the  judge  of  said  court,  which  shall  secure 
the  payment  of  any  future  compensation 
which  may  at  any  time  be  finally  awarded  to 
such  party  so  appealing  or  suing  out  such  writ 
of  error,  and  his  or  her  costs,  g  15.  Tba 
court,  upon  proof  that  said  just  compensation 
so  found  by  the  jury  has  been  paid  to  the  per- 
son entitled  thereto,  or  has  been  deposited  as 
directed  by  the  court  (and  bond  given,  in  case 
of  any  appeal  or  writ  of  error),  i£all  enter  an 
order  that  the  city  or  village  shall  hare  the 
right,  at  any  time  thereafter,  to  take  poesccsion 
of  or  damage  the  property,  in  respect  to  which 
such  compensation  shall  have  been  so  paid  or 
deposited,  as  aforesaid."  1  Starr  &  C.  Anno. 
Stat.  pp.  487  et  seq. 

*A11  of  these  provisions  became  a  part[230 
of  the  charter  of  the  city  of  Chicago  in  1875. 

By  an  ordinance  of  the  city  council  of  Chi- 
cago approved  October  9, 1880,  it  was  ordained 
that  U(ickwell  street  in  that  city  be  opened  and 
widened  from  West  18th  street  to  West  19th 
street  by  condemning  therefor,  in  accordance 
with  the  above  act  of  April  10,  1872,  certain 
parcels  of  land  owned  by  individuals,  and  also 
certain  parts  of  the  right  of  way  in  that  city  of 
the  Chicago,  Burlington.  A  (^uincy  Railroad 
Company,  a  corporation  of  Illinois. 

In  execution  of  that  ordinance  a  petition 
was  filed  by  the  city.  November  12.  1890,  in 
the  circuit  court  of  Cook  county,  Illinois,  fur 
the  condemnation  of  the  lots,  pieces,  or  parcels 
of  land- and  property  proposed  to  be  taken  or 
damaged  for  the  proposed  improvement,  and 
praying  that  the  just  compensation  required 
for  private  property  taken  or  damaged  be  as- 
certained by  a  jury. 

The  parties  interested  in  the  property  de- 
scribnl  in  the  petition,  including  the  Chicago, 
Burlington,  &  Quiocy  Railroad  Company, 
were  admitted  as  defendants  in  the  proceeding. 

In  their  verdict  the  jury  fixed  the  just  com- 
pensation to  be  paid  to  the  respective  individual 
I  owners  of  the  lots,  pieces,  and  parcels  of  land 
and  property  sought  to  be  taken  or  damaged 
by  the  proposed  improvements,  and  fixed  $1 
as  just  compensation  to  the  railroad  company 
in  respect  of  those  parts  of  its  right  of  way  de- 
scribed in  the  city's  petition  as  necessary  to  be 
used  for  the  purposes  of  the  proposed  street. 

Thereupon  the  railroad  company  moved  for 
a  new  trial.  The  motion  was  overruled,  and 
a  final  judgment  was  rendered  in  execution  of 
the  award  by  the  jury.  That  judgment  was 
affirmed  by  the  supreme  court  of  the  state. 
149  111.  457. 

The  motion  by  the  city  to  dismiss  the  writ 
of  error  for  want  of  jurisdiction  will  be  first 
considered.  If  the  right  now  asserted  under 
the  Constitution  of  the  United  States  was 
specifically  set  up  or  claimed  by  the  defendant 
in  the  state  court,  the  motion  to  dismiss  must 
be  overruled.    U.  8.  Rev.  Stat.  §  709. 

*An  examination  of  the  statutes  under [231 
which  this  proceeding  was  institutctd  willshow 
that  no  provision  ismade  foran  answer  by  thede- 
feudanu.  In  Smith  v.  Chicago  d  W.  I,  K  Ck, 
105  111.  511,  516,  the  supreme  court  of  Illinoii 
said  that  there  was  no  rule  of  law  or  of  prac- 
tice authorizing  the  filing  of  an  answer  to  a 
petition  for  the  condemnation  of  land. under 
the  eminent  domain  act  of  that  state;  that  the 
proceeding  was  purely  statutoiy;  and  that  sl- 
ice U.8. 
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though  the  statute  was  very  xniDute  in  all  its 
details,  specifically  setting  forth  every  step  to 
be  taken  in  tbe  progress  of  a  cause  from  its 
inception  to  its  final  determination,  it  did  not 
contain  any  allusion  to  an  answer  by  the  de- 
fendants. 

It  is  not,  therefore,  important  that  the  de- 
fendant neither  filed  nor  offered  to  file  an  an- 
swer specially  setting  up  or  cUiming  a  right 
under  the  Constitution  of  the  United  States. 
It  is  sufficient  if  it  appears  from  the  record 
that  such  right  was  specially  set  up  or  claimed 
in  the  state  court  in  such  manner  as  to  bring 
it  to  the  attention  of  that  court. 

Now  the  right  in  question  was  distinctly  as- 
serted by  the  defendant  in  its  written  motion 
to  set  aside  the  verdict  and  grant  a  new  trial. 
Among  the  grounds  for  a  new  trial  were  the 
following:  That  the  several  rulings  of  the 
court  in  excluding  proper  evidence  for  the  de- 
fendant, the  statute  under  which  the  proceed- 
ings for  condemnation  were  instituted,  and 
the  verdict  of  the  jury  and  the  judgment  based 
upon  it,  were  all  contrary  to  the  14th  Amend- 
ment declaring  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  limits  the  equal  protection  of  the  laws. 

When  the  trial  coutt  overruled  the  motion 
for  a  new  trial  and  entered  judgment  it  neces- 
sarily held  adversely  to  these  claims  of  Fed- 
eral right. 

But  this  is  not  all.  In  the  assignment  of 
errors  filed  by  the  defendant  in  the  supreme 
•court  of  Illinois,  these  claims  of  rights  under 
the  Constitution  of  the  United  States  were  dis- 
tinctly reasserted. 

It  is  true  that  the  supreme  court  of  Illinois 
<iid  not  in  its  opinion  expressly  refer  to  the 
232]  Constitution  of  the  United  ♦States.  But 
that  circumstance  is  not  conclusive  against  the 
jurisdiction  of  this  court  tore-examine  the  final 
Judgment  of  the  state  court.  The  judgment 
of  affirmance  necessarily  denied  the  Federal 
rights  thus  specially  set  up  by  the  defendant; 
for  that  judgment  could  not  have  been  ren- 
dered without  deciding  adversely  to  such 
claims  of  right.  Those  claims  went  to  the 
very  foundation  of  the  whole  proceeding  so 
far  as  it  related  to  the  railroad  company,  and 
the  legal  effect  of  the  judgment  of  the  supreme 
court  of  the  state  was  to  deny  them.  "The 
true  and  rational  rule,"  this  court  said  in  Pro- 
prietors  of  Bridges  v.  Hohoken  Dind  dt  Improf>. 
Co.  68  U.  S.  1  Wall.  116,  148  [17:  571.  576], 
"is  that  the  court  must  be  able  to  see  clearly, 
from  the  whole  record,  that  a  certain  provision 
of  the  Constitution  or  act  of  Congress  was 
relied  on  by  the  party  who  brings  the  writ  of 
error,  and  that  the  right  thus  claimed  by  him 
was  denied."  In  Eoby  v.  CoUhour,  146  U.  8. 
153.  159  [36:  022,  924],  it  was  said  that  "our 
Jurisdiction  being  invoked  upon  the  ground 
that  a  right  or  immunity,  specially  set  up  and 
claimed  under  the  Constitution  or  authority  of 
the  United  States,  has  been  denied  by  the 
judgment* sought  to  be  reviewed,  it  must  ap- 
pear from  the  record  of  the  case  either  that  the 
right,  so  set  up  and  claimed,  was  expressly 
denied,  or  that  such  was  the  necessary  effect 
in  law  of  the  judgment."  DeSavMure  v.  OaU- 
^rd,  127  U.  S.  216,  234  [32:  125,  182];  Broum 
V.  AtmU,  92  U.  8.  327  [23:  512];  Chicago  L. 
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Ins.  Co.  V.  Xeedles,  113  U.  8.  574,  577  [28:  1084, 
10S6];  Sayirard  v.  Denny,  158  U.  S.  180,  188 
[a9:  941,  942].  There  is,  we  conceive,  no  room 
to  doubt  that  the  legal  effect  of  the  judgment 
below  was  to  declare  that  the  rights  asserted 
by  the  defendant  under  the  national  Constitu- 
tion were  not  infringed  by  the  proceedings  in 
the  case.  Consequently,  the  motion  to  dismiss 
for  want  of  jurisdiction  must  be  overruled, 
and  we  proceed  to  examine  the  case  upon  its 
merits. 

The  general  contentions  of  the  railroad  com- 
pany are — 

That  the  judgment  of  the  state  court 
whereby  a  public  street  is  opened  across  its 
land  used  for  railroad  purposes,  and  whereby 
compensation  to  the  extent  of  $1  only  is 
awarded,  deprives  it  of  its  property  without 
due  process  of  law  contrary  to  the  prohibi- 
tions of  the  14th  Amendment;  and, 

*That  the  railroad  company  was  en-  [233 
titled  by  reason  of  the  opening  of  the  street  to 
recover  as  compensation  a  sum  equal  to  the  dif- 
ference between  the  value  of  tbe  fee  of  the  land 
sought  to  be  crossed  without  any  restrictions 
on  its  right  to  use  the  land  for  any  lawful  pur- 
pose, and  the  value  of  the  land  burdened  with 
a  perpetual  right  in  the  public  to  use  it  for  the 
purpose  of  a  street  subject  to  the  right  of  the 
company  or  those  acquiring  title  under  it  to 
use  it  only  for  railroad  tracks  or  any  purpose 
for  which  the  same  could  be  used  without  in- 
tf^rferin^  with  its  use  by  the  public. 

The  city  contends  that  the  question  as  to  the 
amount  of  compensation  to  be  awarded  to  the 
railroad  company  was  one  of  local  law  merely, 
and  as  that  question  was  determined  in  the 
mode  prescribed  by  the  Constitution  and  laws 
of  Illinois,  the  company  appearing  and  having 
full  opportunity  to  be  heard,  the  requirement 
of  due  process  of  law  was  observed.  If  this 
position  be  sound,  it  is  an  end  of  the  case,  and 
we  need  not  determine  whether  the  state  court 
erred  in  not  recognizing  the  principles  of  law 
embodied  in  the  instructions  asked  by  the  rail- 
road company. 

It  is  therefore  necessary  to  inquire  at  the 
outset  whether  "due  process  of  law"  requires 
compensation  to  be  made  or  secured  to  the 
owner  of  private  property  taken  for  public 
use,  and  also  as  to  the  circumstances  under 
which  the  final  judgment  of  the  highest  court 
of  a  state  in  a  proceeding  instituted  to  con- 
demn such  property  for  public  use  may  be  re> 
viewed  by  this  court. 

It  isr  not  contended,  as  it  could  not  be,  that 
the  Constitution  of  Illinois  deprives  the  rail- 
road company  of  any  right  secured  by  the  14lh 
Amendment.  For  the  state  Constitution  not 
only  declares  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law, 
but  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation. But  it  must  be  observed  that  the  pro- 
hibitions of  the  Amendment  refer  to  all  the  in- 
strumentalities of  the  state,  to  its  legislative, 
executive,  and  judicial  authorities,  and,  there- 
fore, whoever  by  virtue  of  public  position 
under  a  state  government  deprives  another  of 
any  right  protected  by  that  ^Amendment  [234 
against  deprivation  by  the  stat^,  "violates  the 
constitutional  inhibition;  and  as  he  acts  in  the 
name  and  for  the  state,  and  is  clothed  with  tbe 
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tiKta'i  power,  hi!  net  la  that  of  th«  Mate." 
Tbli  muBt  be  w,  or.  u  we  have  often  iald,  tbe 
eoDititutlonal  probibkion  hu  no  meaalDf;,  ftud 
"Ihe  ■tate  hu  clothed  one  of  lis  ageaU  with 
power  to  ftonul  or  evide  It."  Ex  parte  Vir- 
aitUa,  100  U.  S.  839,  846,  347  [35:  076.  6791; 
Jftat  w.  Delaware,  103  U.  8,  870  [36;  5671;  Tick 
Wo  T.  Hapkint.  118  U.  B.  356  [SO:  320];  OOion 
T.  Muudmippi,  1S2  U.  8,  579  [40:  1078].  These 
priDciples  were  enforced  Id  tbe  recent  case  of 
ScoU  V.  McNeal.  164  U.  S.  84  [88:  8961,  In 
wblcb  It  was  held  that  the  prohlblllona  of  the 
14tli  Ameodment  extended  to  "all  acta  of  the 
•late,  whether  tbrouKb  its  te^lilativo,  lU  exec- 
utive, OT  Ita  judicial  authontlea;"  and,  conse- 
quently. It  wu  held  (bat  a  Judgment  of  the 
highest  court  of  a  state,  b;  which  a  purchsser 
«t  an  admlniatraCion  lale,  under  an  order  of  a 
probate  court,  of  laud  belouglDg  lo  a  living 
person  who  had  not  been  natifled  of  the  pro- 
ceediQgs,  deprived  blm  of  bis  property  with- 
out due  process  of  law  coutrarj'  to  the  14tb 
AmeDdment. 

Nor  ts  tbe  conteotloD  Ibat  tbe  rallro&d  com- 
paOT  has  been  deprived  of  Iti  property  with- 
out due  process  of  law  entirely  met  by  the 
•UgsestloD  that  It  had  due  notice  of  the  pro- 
ceedings for  condemnation,  appealed  in  court, 
aod  was  admitted  to  make  defcoae.  It  Is  true 
that  this  court  has  said  that  a  trial  Id  a  court 
of  justice  according  to  the  modes  of  proceed- 
ing applicable  to  such  a  case,  secured  by  laws 
operating  on  all  alike,  and  not  subjectlug  the 
individual  to  tbe  arbitrary  exercise  of  tbe  pow- 
ers of  government  unrestrained  by  tbe  estab- 
lished principles  of  private  right  and  distribu- 
tive Justice— the  court  having  Jurisdiction  of 
tbe  subject-matter  and  of  the  parlies,  and  the 
defendant  having  full  opportunity  to  be  heard 
— met  the  requirement  of  due  process  of  law. 
UniUd  StaUt  v.  CruiJahank.  93  U.  S.  543,  554 
[88:  688.  69S];  Leeper  v.  Taoi,  188  U. 
468  [35:  225,  227].  But  a  state  may  .  , 
any  of  ill  agencies,  disregard  the  proliibliionB 
of  the  llih  Amendment.  Ita  Judicial  author- 
ities may  keep  within  the  letter  of  the  statute 
pTescriblng  forma  of  procedure  in  the  courts 
and  eive  the  parties  Interested  the  fullest  op- 
235]  portuDtty  to  be  heard,  and  yet  "It  might 
betbatitsflnal  action  would  beinconsistent  with 
that  Amendment.  Id  determining  what  Is  di 
process  of  law  regard  must  lie  bad  to  sub- 
stance, not  to  form.  This  court,  referring  lo 
the  14Th  Amendment,  has  said:  "Can  a  stale 
make  anything  due  process  of  taw  which,  by 
lis  own  legitilatlon,  II  chooses  to  declare  suchT 
To  nfflrm  this  is  to  hold  that  the  prolilbltl. 
10  the  Mates  Is  of  no  avail,  or  has  no  applic 
tlon  where  the  invaslan  of  private  rights  Is 
effected  under  the  forms  of  st«ie  leRlslatlon.'' 
IkindKn  V.  JV'iM  Orltaru.  96  U.  S.  97,  103  [34: 
«16.  S19].  The  same  question  cuuld  be  pro- 
pounded, and  the  same  answer  should  be 
made,  in  reference  to  Judicial  proceedings  In- 
consistent with  the  requirement  of  due  process 
of  law.  If  compensation  for  private  property 
taken  for  public  use  is  so  etseDllal  element  of 
due  process  of  law  as  ordained  by  the  14th 
Amendment,  then  the  final  Judgment  of  ■  slate 
court,  under  tbe  authority  of  which  tbe  prop- 
arty  is  in  fact  taken.  Is  lo  be  deemed  the  act 
of  tbe  stata  wiUilo  the  meaoiDg  of  that  Amend- 
ment 


It  Is  proper  now  to  Inquire  whether  the  du« 
process  of  law  enjoined  by  tbe  ]4lh  Amend- 
ment requires  compensation  to  be  tnade  or 
adequately  secured  to  tbe  owner  of  privata 
properly  taken  for  public  use  under  the  ao- 
Ihoriiy  of  a  state. 

Jn  batidton  v,  JVm  Orieaiu.  above  cited.  It 
wa«  said  that  a  statute  declaring  in  terma, 
without  more,  that  the  full  and  exclusive  Utla 
to  a  described  piece  of  land  belonging  to  one 
person  should  oe  and  Is  hereby  veaied  in  an- 
other person,  would,  if  effectual,  deprive  tha 
former  of  his  property  without  due  process  of 
law.  within  the  meaning  of  tbe  ]4tfa  Amend- 
ment. Hce  also  MinouriP.  R  Oa.  v.  Ifebnuka, 
Board  of  Trampoi-tation,  184  U.  8.  403.  41T 
[ante,  4H9,  405],  Suchan  enactment  would  cot 
receive  judicial  sanction  In  any  country  hav- 
ing a  wrltlQQ  Constitution  distributing  ibe 
poners  of  government  among  three  co-ordi- 
nate departments,  and  comraiiilng  to  the  judi- 
ciary, expressly  or  by  implication,  aulhorlly 
to  enforce  Ihe  provisions  of  such  ConKtitutloo. 
It  would  be  treated,  not  as  an  exertion  of  legis- 
lative power,  but  as  a  sentence — an  act  of  spo- 
liation. Due  protection  of  tbe  rights  of  prop- 
erty has  been  regarded  as  a  vital  principle  of 
'republican  Institutions.  "  Next  In  de-  [230 
gree  to  tbe  right  of  personal  libnty,"  Hr.Broom 
in  his  work  on  Constitutional  Iiaw  saya,"is  that 
of  enjoying  private  property  without  undue  lo- 
terferenceormoleatatlon,"  p. 228.  Therequlre- 
ment  that  tbe  property  shall  not  be  taken  for 
public  use  without  Just  compeoaation  ts  but 
"  an  affirmance  of  a  great  doctrine  established 
by  the  common  law  for  the  protection  of  pri- 
vate properly.  It  is  founiled  in  natural  equity, 
and  IS  kid  down  as  a  principle  of  unlvertsl 
law.  Indeed,  In  a  free  government  almost  all 
other  rights  would  become  worthless  if  tha 
government  possessed  an  uncontrollable  power 
over  tbe  private  fortune  of  every  cltlaen.'* 
3  Blory,  Const.  %  1790:  1  Bl.  Com.  1S8.  13B: 
Cooley,  Const.  Lim.  "SSB;  Pk^  t.  FtaU.  IT 
Johns,  193.  3I&  [8  Am.  Dec  883];  Bmdtltaw 
T.  RodgtTt.  20  Jobna.  108.  106;  Mount  Watkin)- 
Ion  Road  Ch.'t  Petitioti.  35  N.  H.  184,  143:  FUr- 
liam  V.  Decatur  Oovniy  Juilieet  cf  Inferior  V(. 
9  Oa.  841,  848;  Ex  purte  Martin,  18  Ark,  199. 
206  et  teq.;  JcAiutoa  t.  Baniiit,  70  N.  C.  550. 
555. 

But  if,  as  this  court  has  adjudged,  a  legisla- 
tive enactment,  assuming  arbitrarily  to  lakt 
tbe  property  of  one  Individual  and  give  It  lo 
another  Individual,  would  not  be  due  proocM 
of  law  as  enjoined  by  the  14th  Amendment,  tt 
must  be  that  the  reauirement  of  due  proccM 
of  law  in  that  Amenament  is  applicable  to  tha 
direct  appropriation  by  the  slate  to  public  nsa 
and  witboul  compensation  of  the  private  pro^ 
erty  of  the  citixeo.    Tbe  legislatura  may  n 

scribe  a  form  of  procedure  to  be  obs 
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pcnsated  if  his  property  be  wrested  from  him 
and  trnnsf erred  to  the  public.  The  mere  form 
4>f  the  proceeding;  ioBtituted  against  the  owner, 
even  \{  he  be  admitted  to  defend,  cannot  con- 
237]  vert  the  process  used  *into  due  process 
of  law, if  the  necessary  result  be  to  deprive  him 
of  his  propertv  without  compensation. 

In  Fletcher  \.  Peek,  10  U.  S.  6  Cranch.  87, 
185, 136  [8: 162. 177,  1781,  this  court,  speaking 
by  Chief  Justice  Marshall,  said:  *'  It  may  well 
be  doubted  whether  the  nature  of  societv  and 
of  govf>rnment  does  not  prescribe  some  limits 
to  the  legislative  power;  and  if  any  be  pre- 
scribed, where  are  they  to  be  found,  if  the 
property  of  an  individual,  fairly  and  honestly 
acquired,  may  be  seized  without  compensa- 
tion. To  the  legislature  all  legislative  power 
U  granted;  but  the  question,  whether  the  act 
of  transferring  the  property  of  an  individual 
to  the  public  be  in  the  nature  of  legislative 
power  is  well  worthy  of  serious  reflection." 

In  CUizenn*  Sat.  dt  L.  Amo,  v.  Topeka,  87  U. 
S.  20  Wall.  655.  663  [22:  455,  461],  Mr.  Justice 
Miller,  delivering  the  judgment  of  this  court, 
after  observing  that  there  were  private  rights 
in  every  free  government  beyond  the  control 
of  the  state,  and  that  a  government,  by  what- 
ever name  it  was  called,  under  which  the  prop- 
erty of  citizens  was  at  the  absolute  disposition 
and  unlimited  control  of  anv  depository  of 
power,  was  after  all  but  a  despotism,  said: 
**The  theory  of  our  governments,  state  and 
national,  is  opposed  to  the  deposit  of  unlim- 
ited power  anywhere.  The  executive,  the 
legislHtive,  and  the  judicial  branches  of  these 
governments  are  all  of  limited  and  defined 
powers.  There  are  limitations  on  such  power 
which  grow  out  of  the  essential  nature  of  all 
free  governments.  Implied  reservations  of 
individual  rights,  without  which  the  social 
compact  could  not  exist,  and  which  are  re- 
spected by  all  governments  entitled  to  the 
name."  fio  court,  he  said,  would  hesitate  to 
adjudge  void  any  statute  declaring  that  '*the 
b()ine8tead  now  owned  by  A  should  no  longer 
be  his,  but  should  henceforth  be  the  property 
of  B."  In  accordance  with  these  principles  it 
was  held,  in  that  case,  that  the  property  of  the 
citizen  could  not  be  taken,  under  the  power  of 
taxHtion,  to  promote  private  objects,  and, 
therefore,  that  a  statute  authorizing  a  town  to 
issue  its  bonds  in  aid  of  a  manufacturing  en- 
terprise of  individuals  was  void  because  the 
object  was  a  private,  not  a  public,  one.  See 
also  CoU  V.  La  Orange,  113  U.  S.  1  [28:  896]. 

In  the  early  case  of  Gardner  v.  Newburgh,  2 
238]  Johns.Ch.  162  [7  Am.  Dec.  526],there  be- 
ing no  provision  in  the  Constitution  of  the  state 
of  New  York  on  the  subject,  Chancellor  Kent 
said  that  it  was  a  principle  of  natural  equity, 
recognized  by  all  temperate  and  civilized  gov- 
ernments, from  a  deep  and  universal  sense  of 
its  justice,  that  fair  compensation  be  made  to 
the  owner  of  private  property  taken  for  pub- 
lic use.  In  Sinniekson  v.  Johnson,  17  if.  J. 
L.  129,  145  [84  Am.  Dec.  184],  it  was  held  to 
be  a  settled  principle  of  universal  law,  reach- 
ing back  of  all  constitutional  provisions,  that 
the  right  to  compensation  was  an  incident  to 
the  exercise  of  the  power  of  eminent  domain; 
that  the  one  was  so  inseparably  connected  with 
the  other  that  they  may  be  said  to  exist,  not 
as  separate  and  dibtinct  principles,  but  as  parts 
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of  one  and  the  same  principle;  and  that  tho 
legislature  **can  no  more  take  private  prop- 
erty for  public  use  without  just  compensation 
than  if  this  restraining  principle  were  incor- 
porated into  and  made  part  of  its  state  Con- 
stitution." These  cases  are  referred  to  with 
approval  in  Pumpelly  v.  Oreen  Bay  d  M, 
Canal  Co.  80  U.  8.  18  Wall.  166,  178  [20:557, 
560],  and  in  Monongahela  Nat,  Co.  v.  United 
States,  148  U.  8.  812,  825  [87:  468,  468],  this 
court  saying  io  the  latter  case:  *'And  in  this 
there  is  a  natural  equity  which  commends  it 
to  everyone.  It  in  no  wise  detracts  from  the 
power  of  the  public  to  take  whatever  may  be 
necessary  for  its  uses;  while,  on  the  other 
hand,  it  prevents  the  public  from  loading  upon 
one  individual  more  than  his  just  share  of  the 
burdens  of  government,  and  says  that,  when 
he  surrenders  to  the  public  something  more 
and  different  from  that  which  is  exact^  from 
other  members  of  the  public,  a  full  and  just 
equivalent  shall  be  returned  to  him." 

In  iiearl  ▼.  Lake  County  School  Dist.  No.  f, 
188  U.  8.  553.  562  [88:  740,  746],  and  in  Sweei 
V.  Rec/iel,  159  U.  8.  880.  898  [40: 188,  196],  the 
court  said  that  it  was  a  condition  precedent  to 
the  exercise  of  the  power  of  eminent  domain 
that  the  statute  make  provision  for  reasonable 
compensation  to  the  owner. 

In  Scott  V.  Toledo,  86  Fed.  Rep.  885,  895, 
896  [1  L.  R  A.  688],  the  late  Mr.  Justice 
Jackson,  while  circuit  judge,  had  occasion  to 
consider  this  question.  After  full  considera- 
tion that  able  judge  said:  "Whatever  may 
have  been  the  power  of  the  states  on  this  sub- 
ject prior  to  the  adoption  of  the  14th  Amend- 
ment *tp  the  Constitution,  it  seems  clear  [239 
that,  since  that  amendment  went  into  effect, 
such  limitations  and  restraints  have  been  placed 
upon  their  power  in  dealing  with  individual 
rights  that  the  states  cannot  now  lawfully  ap- 
propriate private  property  for  the  public  ben* 
efit  or  to  public  uses  without  compensation  to 
the  owner;  and  that  any  attempt  so  to  do, 
whether  done  in  pursuance  of  a  constitutional 
provision  or  legislative  enactment,  whether 
done  by  the  legislature  itself  or  under  dele* 
gated  authority  by  one  of  the  subordinate 
agencies  of  the  state,  and  whether  done  di- 
rectly, by  taking  the  property  of  one  person 
and  vesting  it  in  another  or  the  public,  or  in- 
directly through  the  forms  of  law,  by  appro- 
priating the  property  and  requiring  the  owner 
thereof  to  compensate  himself,  or  to  refund  to 
another  the  compensation  to  which  he  is  en- 
titled, would  be  wanting  in  that  'due  process 
of  law'  required  by  said  Amendment.  The 
conclusion  of  the  court  on  this  question  is, 
that  since  the  adoption  of  the  14th  Amend- 
ment compensation  for  private  property  taken 
for  public  uses  constitutes  an  essential  ele- 
ment in  'due  process  of  law,'  and  that  with- 
out such  compensation  the  appropriation  of 
private  property  to  public  uses,  no  matter 
under  what  form  of  procedure  it  is  taken, 
would  violate  the  provisions  of  the  Federal 
Constitution."  To  the  same  effect  are  Hender- 
son V.  Central  Pass.  R.  Co.  21  Fed.  Rep.  859, 
and  Baker  v.  Norwood,  74  Fed.  Rep.  997. 

In  Mount  Hope  Cemetery  Proprs.  v.  Boston, 
158  Mass.  509,  519,  in  which  the  14th  Amend- 
ment was  invoked  against  a  statute  requiring 
the  city  of  Boston  to  transfer  cectain  oemeterjr 
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property  owDed  by  it  to  a  particular  com- 
pany, the  court  said:  "Tlie  conclusion  to 
which  we  have  come  is,  that  the  cemetery  falls 
within  the  class  of  property  which  the  city 
owns  in  its  private  or  proprietary  character, 
as  a  private  corporation  might  own  it,  and 
that  its  ownership  is  protected  under  the 
Const itutioDB  of  Massachusetts  and  of  the 
United  States,  so  that  the  legislature  has  no 
power  to  require  its  transfer  without  com- 
peofaion" — citing  the  Constitution  of  Massa- 
cbu^e  ts,  Declaration  of  Rights,  art.  10,  and 
the  14ih  Amendment  of  the  Constitution  of 
the  United  States. 

240]  *In  his  work  on  Constitutional  Limita- 
tions, Mr.  Cooley  says:  "The  principles,  then, 
upon  which  the  process  is  based  are  to  determine 
whether  it  is  'due  process*  or  not,  and  not  any 
considerations  of  mere  form.  .  .  .  When 
the  government,  through  its  established 
agencies,  interferes  with  the  title  to  one's 
property,  or  with  his  independent  enjoyment 
of  it,  and  its  action  is  called  in  question  as 
not  in  accordance  with  the  law  or  the  land, 
we  are  to  test  its  validity  by  those  principles 
of  civil  liberty  and  constitutional  protection 
which  havA  become  established  in  our  system 
of  laws,  and  not  generally  by  rules  that  per- 
tain to  forms  of  procedure  merely.  In  judi- 
cial proceedings  the  law  of  the  land  requires  a 
hearing  before  condemnation ,  and  judgment 
before  dispossession;  but  when  property  is 
appropriated  bjr  the  government  to  public 
uses,  or  the  legislature  interferes  to  give  di- 
rection to  its  title  through  remedial  statutes, 
different  considerations  from  those  which  re- 
gard the  controversies  between  man  and  man 
must  prevail,  different  proceedings  are  re- 
quired, and  we  have  only  to  see  whether  the 
interference  can  be  justiticd  by  the  established 
rules  applicable  to  the  special  case.  Due  pro- 
cess of  law  in  each  particular  case  means  such 
an  exertion  of  the  powers  of  government  as 
the  settled  maxims  of  law  permit  and  sanc- 
tion, and  under  such  safeguards  for  the  pro- 
tection of  individual  rights  as  those  maxims 
prescribe  for  the  class  of  cases  to  which  the 
one  in  question  belongs.  ...  In  every 
government  there  is  inherent  authority  to  ap- 
propriate the  property  of  the  citizen  for  the 
necessities  of  the  state,  and  constitutional 
provisions  do  not  confer  the  power,  though 
they  generally  surround  it  with  safeguards  to 
prevent  abuse.  The  restraints  are,  that  when 
specific  property  is  talsen,  a  pecuniary  com- 
pensation, agreed  upon  or  determined  by  ju- 
dicial inquiry,  must  be  paid."  pp.  *356,  **857. 
In  his  discussion  as  to  the  meaning  and  scope 
of  the  14th  Amendment  the  same  writer  in  his 
edition  of  Story  on  the  Constitution,  after  ob- 
serving that  every  species  of  individual  prop- 
erty was  subject  to  be  appropriated  for  the 
special  needs  of  either  the  state  or  national 
government,  but  that  the  power  to  appro- 
pnate  was  subject  to  the  restriction,  among 
241]  others,  that  it  must  *not  be  exercised 
without  malting  due  compensation  for  whatever 
is  taken,  says:  "Due  process  of  law  requires, 
first,  the  legislative  act  authorizing  the  ap 
propriation,  pointing  out  how  it  may  be  made 
and  how  the  compensation  shall  be  assessed; 
and,  secondly,  that  the  parties  or  officers  pro- 
ceeding to  miake  the  appropriation  shall  keep 
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within  the  authority  conferred,  and  observe 
every  regulation  which  the  act  makes  for  the 
protection  or  in  the  interest  of  the  property 
owner,  except  as  he  may  see  fit  voluntarily  to 
waive  them."    2  Story,  Const,  g  1956. 

In  our  opinion,  a  judgment  of  a  state  court, 
even  if  it  be  authorized  by  statute,  whereby 
private  property  is  taken  for  the  stale  or  under 
its  direction  for  public  use,  without  compen- 
sation made  or  secured  to  the  owner,  is,  upon 
principle  and  authority,  wanting  in  the  due 
process  of  law  required  by  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States, 
and  the  affirmance  of  such  judgment  by  the 
highest  court  of  the  state  is  a  denial  by  that 
state  of  a  right  secured  to  the  owner  by  that 
instrument. 

It  remains  to  inquire  whether  the  necessary 
effect  of  the  proceedings  in  the  court  below 
was  to  appropriate  to  the  public  use  any  prop- 
erty right  of  the  railroad  company  without 
compensation  being  made  or  secured  to  the 
owner. 

The  contention  of  the  railroad  company  is 
that  the  verdict  and  judgment  for  $1  as  the 
amount  to  be  paid  to  it  was,  in  effect,  an  ap- 
propriation of  its  property  rights  without  any 
compensation  whatever;  that  the  judgment 
should  be  read  as  if  in  form  as  well  as  in  fact 
it  made  no  prevision  whatever  for  compensa- 
tion for  the  property  so  appropriated. 

Undoubtedly  the  verdict  may  not  unreason- 
ably be  taken  as  meaning  that,  in  the  judg- 
ment of  the  jury,  the  company's  property, 
proposed  to  be  taken,  was  not  materially  dam- 
aged; that  is,  looking  at  the  nature  of  the 
property  and  the  purposes  for  which  it  was 
obtained  and  was  being  used,  that  which  was 
taken  from  the  company  was  not,  in  the  judg- 
ment of  the  jury,  of  any  substantial  value  in 
money.  The  owner  of  private  properly  taken 
undei  the  right  of  eminent  domain  obtains  just 
compensation  if  he  is  awarded  such  sum  a<%. 
under  all  the  'circumstances,  is  a  fair  [241^ 
and  full  equivalent  for  the  thing  taken  from 
him  by  the  public. 

If  the  opening  of  the  street  across  the  rail- 
road tracks  did  not  unduly  interfere  with  the 
company's  use  of  the  right  of  way  for  legiti- 
mate railroad  purposes,  then  its  com|)ensaiion 
would  be  nominal.  But  whether  there  was 
such  an  interference,  what  was  its  extent,  and 
what  was  the  value  of  that  lost  by  the  com- 
pany as  the  direct  result  of  such  interference, 
were  questions  of  fact  which  the  state  com- 
mitted to  the  jury  under  such  instructions 
touching  the  law  as  were  proper  and  necessary. 
It  was  for  the  jury  to  determine  the  facts,  but 
it  belonged  to  the  court  to  determine  the  legal 
principles  by  which  they  were  to  be  governed 
in  fixing  the  amount  of  compensation  to  the 
owner. 

Whatever  may  have  been  the  power  of  the 
trial  court  to  set  aside  the  verdict  as  not  award- 
ing just  compensation,  or  the  authority  of  the 
supreme  court  of  Illinois  under  the  Constitu- 
tion and  laws  of  the  state  to  review  the  facts, 
can  this  court  eo  behind  the  final  judgment  of 
the  Htate  court  for  the  purpose  of  re-examining 
and  weigh! ni;  the  evidence,  and  of  determin- 
ing whether,  upon  the  facU,  the  jury  erred  in 
not  returning  a  verdict  in  favor  of  the  railrc»ad 
company  for  a  larger  sum  than  $1?    This 
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question  may  be  considered  in  two  aspects: 
first,  with  reference  to  tb2  7th  Amendment  of 
the  Constitution,  providing  that  "in  suits  at 
common  law.  where  the  value  in  controversy 
shall  exoeed  |20.  the  right  of  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  bj  a  Jury 
shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules 
of  the  common  law;"  second,  with  reference 
to  the  statute  (Rev.  Stat,  g  709)  which  provides 
that  the  final  judgment  of  the  hi;;hest  court  of 
a  state  in  certain  named  cases  may  be  re-ex- 
amined in  this  court  upon  writ  of  error. 

It  is  clear  that  the  last  clause  of  the  7th 
Amendment  is  not  restricted  in  its  application 
to  suits  at  common  law  tried  before  juries  in 
the  courts  of  the  United  States.  It  applies 
equally  to  a  case  tried  before  a  jury  in  a  state 
court  and  brought  here  by  writ  of  eiror  from 
243]  the  highest  court  of  the  *state.  One  of 
the  objections  made  to  the  acceptance  of  the 
Constitution  as  it  came  from  the  hands  of  the 
convention  of  1787  was  that  it  did  not,in  express 
words,  preserve  the  right  of  trial  by  jury,  and 
that  under  it  facts  tried  by  a  jury  could  be 
reexamined  by  the  courts  of  the  United  States 
otherwise  than  according  to  the  rules  of  the 
common  law.  The  7th  Amendment  was  in- 
tended to  meet  these  objections,  and  to  deprive 
the  courts  of  the  United  States  of  any  such  au- 
thority. It  could  not  have  been  intended  thus 
to  restrict  the  power  of  the  courts  of  the 
United  States  to  re-examine  facts  tried  by 
juries  in  the  courts  of  the  Union,  and  leave  it 
open  for  those  courts  to  re-examine,  in  disre- 
gard of  the  rules  of  the  common  law,  facts 
tried  by  juries  impaneled  in  the  state  courts 
in  cases  which,  by  reason  of  the  questions  in- 
volved in  them,  could  be  brought  under  the 
cognizance  of  the  courts  of  the  United  States. 

In  New  York  v.  UnUed  States,  76  U.  S.  9 
Wall.  274,  278  [19:  658,  661J,— B  case  removed 
from  a  state  court  to  a  circuit  court  of  the 
United  States  after  verdict  in  the  state  court, 
and  brought  from  the  latter  court  to  this  court 
by  writ  of  error, — the  question  was  presented 
as  to  the  constitutionality  of  so  much  of  the 
5ib  section  of  the  act  of  March  3, 1868  (12  Stat. 
at  L.  755,  chap.  81),  as  authorized  the  removal 
of  a  judgment  in  a  state  court,  4b  which  the 
case  was  tried  by  a  jury,  to  the  circuit  court 
of  the  Uniied  Slates  for  a  retrial  on  the  facts 
and  the  law.  The  argument  was  made  that  as 
by  the  construction  uniformly  given  to  the  1st 
clause  of  the  Amendment  the  suits  there  men- 
tioned were  only  those  in  the  Federal  courts, 
the  words  "  and  no  fact  tried  by  a  jury," 
mentioned  in  the  2d  clause,  relate  to  trial  by 
jury  only  in  such  courts.  But  this  court  said: 
"It  is  admitted  thai  the  clause  applies  to  the 
appellate  powers  of  the  Supreme  Court  of  the 
United  States  in  all  common-law  cases  coming 
up  from  an  inferior  Federal  court,  and  also  to 
the  circuit  court  in  like  cases,  in  the  exercise 
of  its  appellate  powers.  And  why  not,  as  it 
respects  the  exercise  of  these  powers  in  cases 
of  Federal  cognizance  coming  up  from  a  state 
court?  The  terms  of  the  amendment  are  gen- 
eral, and  contain  no  qualification  in  respect  of 
244]ihe  restriction  *upon  the  app<jllnie  juris- 
diction of  the  courts,  except  as  to  tije  class  of 
cases  namely,  suits  at  common  law,  where  the 
trial  has  been  by  jury.  The  natural  inference  is 
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that  no  other  was  intended.  Its  language, 
upon  any  reasonable,  if  not  necessary,  interpre- 
tation, we  think,  applies  to  this  entire  class,  do 
matter  from  what  court  the  case  comes,  of 
which  cognizance  can  be  taken  by  the  appel- 
late court.  It  seems  to  us  also  that  cases  of 
Federal  cognizance,  coming  up  from  state 
courts,  are  not  only  within  the  words,  but  are 
also  within  the  reason  and  policy  of  the  amend- 
ment. They  are  cases  involving  questions 
arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties,  or  under  some 
other  Federal  authority;  and  therefore  are 
completely  within  the  exercise  of  the  judicial 
power  of  the  United  States,  as  much  so  as  if 
the  cases  had  been  originally  brought  in  some 
inferior  Federal  court.  No  other  cases  tried  in 
the  state  courts  can  be  brought  under  the  ap- 
pellate iurisdiction  of  this  court  or  any  inferior 
Federal  court  on  which  appellate  jurisdiction 
may  have  been  conferred.  The  case  must  be 
one  involving  some  Federal  question,  and  it  it- 
difficult  to  perceive  any  sensible  reason  for  the 
distinction  that  is  attempted  to  be  made 
between  the  re-examination  by  the  appellate 
court  of  a  case  coming  from  an  inferior  Fed- 
eral court,  and  one  of  the  class  above  men- 
tioned coming  up  from  a  state  court.  In  both 
instances  the  cases  are  to  be  disposed  of  by  the 
same  system  of  laws  and  by  the  same  judicial 
tribunal."  It  was  therefore  held  that  Con- 
gress could  not  authorize  a  circuit  court  of  the 
United  States,  upon  the  removal  of  a  case  tried 
by  a  jury  in  a  state  court,  to  retry  "the  fact*- 
and  law." 

Upon  the  reasoning  in  the  case  lust  referred 
to,  it  would  seem  to  be  clear  that  the  last 
clause  of  the  7th  Amendment  forbids  the  re- 
trial by  this  court  of  the  facts  tried  by  the  jury 
in  the  present  case.  This  conclusion  is  not 
affected  by  the  circumstance  that  this  proceed- 
ing is  to  be  referred  to  the  state's  power  of 
eminent  domain,  in  which  class  of  cases  it  has 
been  held  that,  in  the  absence  of  express  con- 
stitutional provisions  on  the  subject,  the  owner 
of  private  property  taken  for  public  use  can- 
not claim,  as  of  right,  that  his  compensntion 
*shall  be  ascertained  by  a  common-law  [245^ 
jury.  The  reason  for  this  rule  is,  that  before  the 
establishment  of  the  government  of  the  United 
States  it  had  been  the  practice  in  this  country 
and  in  England  to  ascertain  by  commissioners, 
special  tribunals,  and  other  like  agencies,  the 
compensation  to  be  made  to  owners  of  private 
property  taken  for  public  use,  and  it  was  not 
to  be  supposed  that  the  general  provisions  in- 
American  Constitutions,  national  and  state, 
preserving  the  right  of  trial  by  jury,  super- 
ceded that  practice.  Lewis,  Em.  Dom.  pp.  811, 
312,  and  authorities  cited.  But  in  Illinois- 
such  practice  is  not  permitted  in  cases  of  the 
condemnation  of  private  property  for  publio 
use.  The  state  Constitution  of  1848  provided 
that  "the  right  of  trial  by  jury  shall  remain 
inviolate  and  fihall  extend  to  all  cases  at  law 
without  regard  to  the  amount  in  controversy."' 
Art.  18,  §  6.  The  Constitution  of  1870  pro- 
vides that  "the  right  of  trial  by  jury,  as  here- 
tofore enjoyed,  shall  remain  inviolate,  but  the* 
trial  of  civil  case.*;  before  the  justices  of  the 
peace  by  a  jury  of  less  than  twelve  men  may 
be  authorized  by  law."  Art  2,  §  6.  And  by 
the  latter  instrument,  as  we  have  seen,  it  is  ex- 
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CO  transacts  business  therein,  that  its  stock  be- 
comes in  the  markets  of  the  state  of  the  actual 
cash  value  of  hundreds  of  thousands  of  dol- 
lars. To  the  owners  thereof,  for  the  purposes 
of  income  and  sale,  the  corporate  property  is 
worth  hundreds  of  thousands  of  dollars.  Does 
substance  of  right  require  that  it  shall  pay  tuxes 
only  upon  the  thousands  of  dollars  of  tan/i^ible 
property  which  it  possesses?  Accumulated 
wealth  will  laueh  at  the  crudity  of  taxing  laws 
which  reach  only  the  one  and  ignore  the  other, 
while  they  who  own  tangible  property,  not  or- 
ganized into  a  single  producing  plant,  will  feel 
(he  injustice  of  a  system  which  so  misplaces 
the  burden  of  taxation. 

A  distinction  must  be  noticed  between  the 
construction  of  a  state  law  and  the  power  of  a 
state.  If  a  statute,  properly  construed,  con- 
templates only  the  taxation  of  horses  and 
wagons,  then  those  belonging  to  an  express 
company  can  be  taxed  at  no  higher  value  than 
those  belonging  to  a  farmer.  But  if  the  state 
comprehends  alt  property  in  its  scheme  of 
taxation,  then  the  goodwill  of  an  organized 
and  established  industrv  must  be  recognized 
as  a  thing  of  value.  The  capital  stock  of  a 
corporation  and  the  shares  in  a  Joint-stock 
company  represent  not  only  the  tangible  prop- 
erty, but  also  the  intangible,  including  therein 
all  corporate  franchises  and  all  contracts, 
privileges,  and  goodwill  of  the  concern. 

Now«  the  same  reality  of  the  value  of  its  in- 
tangible property  exists  when  a  company  does 
not  confine  its  work  to  the  limits  of  a  single 
state.  Take,  for  instance,  the  Adams  Express 
Company.  According  to  the  return  filed  by  it 
222]with  the  auditor  *of  the  state  of  Ohio,  as 
shown  in  the  records  of  these  cases,  its  num- 
ber of  shares  was  120.000,  the  market  value  of 
each  $140  to  $150.  Taking  the  smaller  sum 
gives  the  value  of  the  company's  property 
taken  as  an  entirety  as  $16,800,000.  In  other 
words,  it  is  worth  that  for  the  purposes  of  in- 
come to  the  holders  of  the  stock  and  for  pur- 
J>oses  of  sale  in  the  markets  of  the  land.  But 
n  the  same  return  it  shows  that  the  value  of 
its  real  estate  in  Ohio  was  only  $25,170;  of  real 
estate  owned  outside  of  Ohio  $3,005,157.52;  or 
«  total  of  $8,030,327.52;  the  value  of  its  per- 
sonal property  in  Ohio  $42,065;  of  personal 
property  outside  of  Ohio  $1,117,426.05;  or  a 
total  {of  $1,159,491.05,  making  a  total  valua 
tion  of  its  tangible  property  $4,189,818.57.  and 
upon  that  basis  it  insists  that  taxes  shall  be 
levied.  But  what  a  mockery  of  substantial 
Justice  it  would  be  for  a  corporation,  whose 
property  is  worth  to  its  stockholders  for  the 
purposes  of  income  and  sale  $16,800,000,  to  be 
adjudged  liable  for  taxation  upon  only  one 
fourth  of  that  amount.  The  value  which 
property  bears  in  the  market,  the  amount  for 
which  its  stock  can  be  bought  and  sold,  is  the 
real  value.  Business  men  do  not  pay  cash  for 
property  in  moonshine  or  dreamland.  They 
ouy  and  pay  for  that  which  is  of  value  in  its 
power  to  produce  income,  or  for  purposes  of 
•ale. 

It  is  suggested  that  the  company  may  have 
bonds,  stocks,  or  other  investments  which  pro- 
duce a  part  of  the  value  of  its  capital  stock, 
and  which  have  a  special  situs  in  other  states 
or  are  exempt  from  taxation.  If  it  has,  let  it 
show  iJie  fact    Courts  deal  with  things  as 
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they  are,  and  do  not  determine  rights  upon 
mere  possibilities.  If  half  of  the  property  of 
the  Adams  Express  Company,  which  by  its 
own  showing  is  worth  $16,000,000  and  over, 
is  invested  in  United  States  bonds,  and  there- 
fore exempt  from  taxation,  or  invested  in  any 
way  outside  the  business  of  the  company  and 
so  as  to  be  subject  to  purely  local  taxation,  let 
that  fact  be  disclosed,  and  then  if  the  state  of 
Ohio  attempts  to  include  within  its  taxing 
power  such  exempted  property,  or  property  of 
a  different  situs,  it  will  be  time  enough  to  con- 
sider and  determine  the  rights  of  the  company. 
That  if  such  facts  exist  they  mUst  be  taken 
into  consideration  by  a  state  in  its  proceedings 
under  such  tax  *lawsasareherepresented[223 
has  been  heretofore  recognized  and  distinctly 
affirmed  by  this  court.  PitUhurg,  C.  C.  cfe  St.  L, 
R.  Oo,  V.  Backus,  154  U.  S.  421  [38:  1031]; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  BiK^kus,  154 
U.  S.  443  [38:  1045,  4  Inters.  Com  Rep.  677]; 
Western  U.  Teleg.  Co.  v.  Taggart,  163  (j.  8.  1. 
23  [41:  49,  57];  Adams  Exp.  Co.  v.  Ohio 
State  Auditor'').  165  U.  S.  194,  227  [a/ite, 
683,.  697].  Presumably  ail  that  a  cor- 
poration has  is  used  in  the  transaction  of  its 
business,  and  if  it  has  accumulated  assets 
which  for  any  reason  affect  the  question  of 
taxation,  it  should  disclose  them,  it  is  called 
upon  to  make  return  of  its  property,  and  if  its 
return  admits  that  it  is  possessed  of  property 
of  a  certain  value,  and  does  not  disclose  any- 
thing to  show  that  any  portion  thereof  is  not 
subject  to  taxation,  it  cannot  complain  if  the 
state  treats  its  property  as  all  taxable. 

But  where  is  the  situs  of  this  intangible 
property?  The  Adams  Express  Company  has, 
according  to  its  showing,  in  round  numbers 
$4,000,000  of  tangible  property  scattered 
through  different  states,  and  with  that  tangi- 
ble property  thus  scattered  transacts  its  busi- 
ness. By  the  business  which  it  transacts,  by 
combining  into  a  single  use  all  these  separate 
pieces  and  articles  of  tangible  property,  by  the 
contracts,  franchises,  and  privileges  which  it 
has  acquired  and  possesses,  it  has  created  a 
corporate  property  of  the  actual  value  of  $16,- 
000,000.  Thus,  according  to  its  figures,  this 
intangible  property,  its  franchises,  privileges, 
etc.,  is  of  the  value  of  $12,000,000  and  iu  Un- 
gible  property  of  only  $4,000,000.  Where  is 
the  situs  of  this  intangible  property?  Is  it 
simply  where  its  home  office  is,  where  is  found 
the  central  directing  thought  which  controls 
the  workings  of  the  great  machine,  or  In  the 
state  which  gave  it  its  corporate  franchise;  or 
is  that  intangible  property  distributed  where- 
ever  its  tangible  property  is  located  and  its 
work  is  done?  Cleariy,  as  we  think,  the  latter. 
Every  state  within  which  it  is  transacting  busi- 
ness and  where  it  has  its  property,  more  or 
less,  may  rightfully  say  that  the  $16,000,000 
of  value  which  it  possesses  springs,  not  merely 
from  the  original  grant  of  corporate  power  by 
the  state  which  incorporated  it,  or  from  the 
mere  ownership  of  the  tangible  property,  bat 
it  springs  from  the  fact  that  that  tangible 
property  it  has  combined  with  contracts,  fran- 
chises, and  privileges  in  to  asingle*unit  ofl224 
property,  and  this  state  contributes  to  that  ag- 
gregate value  not  merely  the  separate  value  of 
such  tangible  property  as  is  within  its  limits, 
but  its  proportionate  share  of  the  value  of  the 
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«ntire  property.  Tliat  thii  U  Irvie  Is  e" 
from  the  rcBtilt  thai  noiild  foDow  If 
M4leB  otber  than  the  one  which  creiil 
corporfttlon  could  and  should  wiihboli 
-It  the  rlgbt  to  transact  express  biKluess 
tbeir  Umfla.  It  might  continue  to  own 
tangible  prnpoTty  within  each  of  those 
but.  unable  le  transact  the  express  b 
wilbin  their  limits,  that  $12,000,000  oi 
atlributable  lo  iU  iolaoglble  property 
abrlve]  to  a  mere  trifle. 

It  maybe  true  that  the  prindpil  ol 
tbe  corporatloQ  Is  Id  New  York,  and  I 
cerlain  purpoees  the  maxim  ot  the  c( 
Jaw  was  "Mobitia  perumam  uquvntuT 
that  maxim  was  never  of  ualversal  a 
tioD,  and  seldom  interfered  with  the  ri 
taxation.  Puifman't  Palaet  Car  Oo.  t.  f 
Dania,  141  U.  B.  18,  22  [»0:  618.  610,  S 
Com.  Rep,  SSS],  It  would  certainly  i 
misapplication  of  the  doctrine  exprei 
that  maxim  to  hold  that  by  merelv  tr 
ring  iis  principal  oflSce  across  the  river 
Mj  Clly  the  aitua  of  |12.000,000  of 
gibte  property,  tor  purposes  of  taxatio 
changed  from  tba  state  of  New  York 
«f  New  Jersey. 

It  Is  also  true  that  a  corporation  l«.  f< 
fKMes  of  jurisdiction  In  the  Federal 
coacluslTelj  presutned  to  be  a  cillzen 
•late  which  created  It,  but  U  does  not 
therefrom  that  Its  franchise  to  be  Is  for  t 
poses  lo  b«  regarded  as  conSned  to  tha 
For  th«  traniwtlon  of  its  budoesa  It  go 
various  atatea,  and  wherever  it  goes  as 
TOratton  ft  carries  with  It  that  franchisi 
But  the  franchise  to  be  la  only  one  of  th 
cbtsee  of  a  corporation,  Tbe  frantjilai 
la  an  Independent  franchise,  or  rather 
bfnation  of  franchises,  embracing  all 
which  the  corporation  Is  given  power 
and  this  power  to  do  Is  as  much  a  tl: 
value  and  a  part  of  tbe  intangible  prop 
tbe  corporation  as  the  franchise  to  be. 
cblsea  to  do  go  wherever  tbe  work  Is 
The  Southern  Pacific  Bailway  Compa: 
corporation  chartered  by  the  stale  ol 
luckv.  yet  wltbin  the  limlta  of  that  ma 
22jt]Baidhi  have  no  tangible 'property 
office  for  the  traossction  of  busineaa.  T. 
«mount  of  tangible  property  which  byl 
otherwlie  It  holds  and  operates,  and 
franchise*  to  do  which  It  exercises,  eii 
■m  exercised  In  the  statea  and  terrltoi 
the  Pacific  slope.     Do  not  these  inti 

Eroperties — these  franchises  to  do — exi 
I  connection  with  the  tangible  pr 
which  It  holds,  create  a  substaDlive  ma 
taxation  to  be  asserted  by  every  state  in 
that  tangible  property  Is  found T 

It  ts  tald  that  the  views  thus  expr 
the  door  to  possibilities  of  gross  ii 
these  corporations,  through  the  connict 
-tion  of  the  dlffereot  stales  in  matters  o 
tlon.  That  may  be  lO,  and  the  courts  i 
called  upon  to  relieve  against  such  e 
But  aucfa  poialbllities  do  not  equal  (he 
wbicb  sustaining  the  contention  of  the 
lant  would  at  ooce  do.  In  the  cllj  o 
York  are  located  the  beadquarters  of  a 
fation,  whose  corporate  property  Is  cooft 
of  the  value  of  |16.000,000— a  value  whi 
t«  realised  by  Its  stockboldera  at  any  a 
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they  see  fit  lis  tangible  property  and  Ita 
buMness  are  scattered  tlirougb  msny  states,  all 
whose  powers  are  invoked  to  protect  its  prop- 
erly from  treapans  and  secure  It  in  the  peaco- 
f  ul  transaction  of  its  widely  dispersed  busiuesa. 
Yet  because  that  tangible  property  is  only 
$4,000,000  we  are  told  that  that  is  the  limit  of 
the  taxing  power  of  these  statea.  In  nther 
n-ords,  it  asks  these  statee  lo  protect  property 
which  to  It  la  of  the  value  of  $16,000,000.  but 
Is  willing  to  pay  taxes  only  on  the  tuaia  of  a 
valuation  of  $4,000,000.  The  Injustice  of  tbis 
speaks  for  Itself. 

la  conclusion,  let  us  say  that  this  Is  emi- 
nently a  practical  ags;  that  courts  must  recog- 
nize things  as  they  are  and  as  possession  a 
value  which  Is  accorded  to  them  in  the  inurkets 
of  tbe  world,  and  that  no  fine  spun  theories 
about  sltul  should  Interfere  to  enable  these 
large  corporations,  whose  buatoess  h  carried 
on  through  many  states,  to  escape  from 
bearing  in  each  stale  such  burden  of  taxation 
as  a  fair  distribution  of  tbe  actual  value  of 
their  property  among  those  ataies  requires, 

Tfit  petition  for  a  rthtaring  it  Amitd. 
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Federal  quetlion — due  jrroeete  cf  tau — ttaU 
jadgment—jutt  compeneation — 7th  Amend- 
ment—rttiea  of  facie  tried  by  jury— common 
laa — damaget  for  rvnning  ttrett  aerou  a 
railrood — ereeling  gatet,  etc,  —  additional 
Iruekt—inelruetiaA—eqval  protection  <^  th» 
laut. 


1    A  Federal  question  Is  lufBctentlrsetU] 
nied  wlien  dlstlnotly  asserted  bf  tJie  d(  ' 
a  written  motion  to  set  aside  the  verdict  and 
frant  a  neir   trial   Id   a  coDdemnallOo  esse  In 
whlob  no  provldoa  la  made  for  tllinK  an  answer, 
but  Is  dented  by  the  OTerTullnr  ot  the  motion, 
and  Is  acaln  asserted  In  an  ualinmeiit  ot  erroia 
Sled  In  tbe  stale  supreme  ooiin  aod  dented  bf 
that  court  br  lla   Judgment  of  anrmance,  al< 
thouah  the  opinion  data  not  eiitrsMly  refer  tn 
the  Federal  question. 
E.    The  problbltloD  ot  the  litb  Amendment  ot  tha 
Federal   Constitution   acalnit   takjoa    propertr 
without  due  process  ot  law  refers  lo  all  Instru- 
mentalltleAot  astsle.  and   la  therefore  violated 
whenever  any  person,  by  virtue  Ot  publlo  posi- 
tion under  ■  state  government,  deprives  snother 
ot   any   rlstac  protected    by    that   Amendment 
arsluit  deprivation  by  tbe  State. 
S.    AJudgmentof  a  state  court,  evenff  Itbe  au- 
thorlied  by  state  statute,  whereby  private  prop- 
Nora.— .Is  to  jurledleHon  In  the  United  State* 
Stipreme  Court   mhere  Federal  i/iuetion  arteet  or 
wliM-E  art  dratm  In  vieetion  etatWee.  treaty,  or  Oon- 
uUtuion,  see  notes  to  Uartin  v.  B  unter.  1:  BT;  Uat- 
thewa  V.  Zaoa,  ft  Kfc  and  WUllams  v.  Morris,  t:  SIL 
Ai  ta  icftut  (s  due  prooiee  of  loui.  see  note  to  Pear- 
son V.  Tewdall,  H:  Ot. 

Payment  for  prinlt*  proixrtv  taken  for  jmbUt 
vee:  Fifth  Amendment  to  OonstKvUon  appllts  »n% 
to  Federal  00  '        "  "      """ 
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tion.  The  opening  of  the  street  across  the 
companv's  land — the  city  not  acquiring  the 
257]*ree-simp1etitle— was  necessarily  subject 
to  the  right,  if  any,  of  the  company  to  lay  down 
additional  tracks  if  necessary  in  the  proper 
conduct  of  its  business. 

Another  instruction  asked  by  the  company, 
and  to  the  refusal  of  which  it  excepted,  was  to 
the  effect  that  if  the  land  of  the  railroad  com- 
pany to  be  crossed  by  the  proposed  street  was 
used  by  it  for  railroad  purposes  as  part  of  ''its 
railroad  and  terminal  facilities."  and  the  value 
of  such  railroad  and  terminal  facilities  would 
be  depreciated  and  lessened  by  the  use  of  the 
land  by  the  public  for  the  purposes  of  a  street 
(such  use  for  the  purposes  of  a  street  being 
subject,  however,  to  the  use  of  the  land  by  the 
company  for  railroad  purposes),  then  the  rail- 
road company  was  entitled  to  recover  from 
the  city  a  sum  equal  to  such  depreciation  in 
value  as  damages  to  part  of  its  land  not  taken 
or  crossed  by  the  proposed  street.  This  in- 
struction was  properly  refused.  It  wrs  objec- 
tionable for  the  reason,  if  there  were  no  other, 
that  it  was  too  general.  The  words  "its  rail- 
road and  terminal  facilities'*  included  tbe 
company's  entire  line  of  road  antl  terminal 
facilities  within,  at  least,  the  corporate  limits 
of  tbe  city.  The  land  within  the  crossing  is  8 
miles  inside  the  city  limits,  about  4  miles  from 
the  passeneer  depot  of  the  company  and  1,000 
feet  from  its  nearest  freight  depot.  If  the  in- 
struction last  referred  to  had 'been  given,  the 
range  of  inquiry  as  to  the  sum  due  the  com- 
pany for  what  was  taken  from  it  would  have 
oeen  extended  far  beyond  what  was  required 
or  permissible  in  order  to  ascertain  the  amount 
of  compensation. 

It  is  further  contended  that  the  railroad 
company  was  denied  the  equal  protection  of 
the  laws  in  that  by  the  final  judgment  indi- 
vidual property  owners  w^re  awarded,  as  com- 
pensation for  contiguous  property  appropri- 
ated to  the  public  use  by  tbe  same  proceeding, 
the  value  of  their  land  taken,  while  only  nom- 
inal compensation  was  given  to  the  company 
— the  value  of  its  land,  simply  as  land,  across 
which  the  street  was  opened,  not  being  taken 
into  account.  This  contention  is  without 
merit.  Compensation  was  awarded  to  indi- 
vidual owners  upon  the  basis  of  the  value  of 
the  property  actually  taken,  having  regard  to 
258]  the  uses  for  which  it  was  best  *fu3apted 
and  tbe  purposes  for  which  it  was  held  and  used 
and  was  likely  always  to  be  used.  Compensation 
was  awarded  to  the  railroad  company  upon 
the  basis  of  the  value  of  the  thing  actually  ap- 
propriated by  the  public — the  use  of  the  com- 
pany's right  of  way  for  a  street  crossing,  hav- 
ing regard  to  the  purposes  for  which  the  land 
in  question  was  acquired  and  held  and  was  al- 
ways likely  to  be  held.  In  the  case  of  indi 
vidual  owners,  tbey  were  deprived  of  the  en- 
tire use  and  enjoyment  of  their  property, 
while  the  railroad  company  was  left  in  the 
possession  and  use  of  its  property  for  the  pur- 
poses for  which  it  was  being  used  and  for 
which  it  was  best  adapted,  subject  only  to  the 
right  of  the  public  to  have  a  street  across  it. 
In  this  there  was  no  denial  of  the  equal  pro- 
tection of  the  laws,  unless  it  be  that  the  public 
cannot  have  a  street  across  the  tracks  of  a  rail- 
road company,except  upon  the  condition  prece- 
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dent  that  it  shall  condemn  and  acquire  tbe 
absolute  ownership  of  the  land,  leaving  tin- 
touched  the  right  of  the  company  to  eroeB  it  with 
its  tracks.  We  do  not  think  the  equal  protec- 
tion of  the  laws  imposes  such  a  burden  upon 
the  people  of  a  city  within  the  limits  of  which 
a  railroad  company  has  been  permitted  to  lay 
its  tracks. 

We  have  examined  all  the  questions  of  law 
arising  on  the  record  of  which  this  court  may 
take  cognizance,  and  which,  in  our  opinion, 
are  of  sufficient  importance  to  require  notice 
at  our  hands,  and  finding  no  error,  the  judg- 
ment is  affirmed. 

*The  Chief  Justice  took  no  part  in  the[259 
consideration  or  decision  of  this  case. 

Mr.  Justice  Brewer  dissenting: 

I  dissent  from  the  judgment  in  this  case.  I 
approve  that  which  is  said  in  the  first  part  of 
the  opinion  as  to  the  potency  of  the  ]4ih 
Amendment  to  restrain  action  by  a  state 
through  either  its  legislative,  executive,  or  ju- 
dicial departments,  which  deprives  a  party  of 
his  property  without  due  compensation;  also 
the  ruling  that  *Mue  process"  is  not  always 
satisfied  by  tho  mere  form  of  the  proceeding, 
the  fact  of  notice,  and  a  right  to  be  heard.  I 
agree  to  the  proposition  that  *'a  judgment  of  a 
state  court,  even  if  it  be  authorized  by  statute, 
whereby  private  property  is  taken  for  the  state 
or  under  its  direction,  for  public  use,  without 
compensation  made  or  secured  to  the  owner, 
is,  upon  principle  and  authority,  wanting  in 
the  due  process  of  law  required  by  tbe  14th 
Amendment  to  the  Constitution  of  the  United 
States,  and  the  afilrmance  of  such  judgment 
by  the  highest  court  of  the  state  is  a  denial  by 
that  state  of  a  right  secured  to  the  owner  by 
ihat  instrument." 

It  is  disappointing  after  reading  so  strong  a 
declaration  of  the  protecting  reach  of  the  14th 
Amendment  and  the  power  and  duty  of  this 
court  in  enforcing  it  as  against  action  by  a 
state  by  any  of  its  officers  and  agencies,  to  find 
sustained  a  judgment,  depriving  a  party— -even 
though  a  railroad  corporation — of  valuable 
property  without  any,  or,  at  least,  only  nom- 
inal, compensation.  It  seems  as  though  the 
denial  which  is  so  strenuously  made  as  to  the 
power  of  the  state,  through  either  its  legisla- 
tive, executive,  or  Judicial  departments,  is  sub- 
ject to  one  limitation:  that  is,  the  verdict  of  a 
jury.  The  abundant  promises  of  the  fore  part 
of  the  opinion  vanish  into  nothing  when  the 
conclusion  is  reached.  They  amount  to  a 
mere  brutum  fulmen.  It  is  a  case  frequent  in 
all  our  experiences  in  life,  where  the  promise 
and  the  performance  are  sadly  at  variance,  and 
suggest  those  many  sayings,  some  serious 
and  some  jocular,  which  are  used  to  picture 
the  grotesque  incongruity  so  often  manifested 
between  the  beginning  and  the  end,  the  proo* 
lamation  and  the  act 

For  what  is  the  result  which  is  sustained 
and  adjudged  rightful  by  this  decision?  The 
railroad  company,  which  owns  a  tract  of  land 
within  the  limits  of  the  city  of  Chicago,  holds 
*it  by  deed  from  the  ori^nal  proprietors, [260 
having,  therefore,  the  highest  and  best  of  all  ti- 
tles, a  fee  simple,  and  bv  virtue  thereof  a  right 
to  its  exclusive  use,  with  all  the  benefits  and 
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profits  which  attend  thereon,  is  deprived  of 
such  exclusive  use.  forced  to  admit  everybody 
to  an  equal  use  and  occupation,  to  give  to  the 

Eublic,  indeed,  all  the  use  and  occupation  it 
as  of  any  road  or  highway,  including  therein 
its  power  to  reouire  all  owners  of  steam  cars 
crossing  such  highways  to  plank  at  their  own 
expense  crossings,  construct  gates,  employ 
gatemen,  and  take  all  other  necessary  means  to 
prevent  accidents  at  such  crossings,  and  re- 
ceives for  this  only  $1,  merely  nominal  com- 
pensation. The  property  thus  condemned  is 
Uie  private  propertv  of  the  company.  JtfM- 
§oun  P.  R.  Co,  ▼.  ifebraska,  Board  of  TranB- 
mtrtation,  164  U.  S.  403-417  [anUs,  81-86]. 
The  individual  owners  of  tracts  alongside  and 
similarly  situated  are,  for  being  deprived  the 
exclusive  use  (for  in  neither  case  is  the  fee 
taken)  of  their  property,  awarded  damages  at 
the  rate  of  about  $5,000  for  an  equal  area  of 

? round,  and  this  without  being  exposed  to  any 
urther  burden  than  the  loss  of  the  use  of  the 
property  condemned. 

It  is  no  answer  to  say  that  the  company  only 
uses  this  piece  of  ground  for  its  tracks  and  the 
passage  of  its  trains,  and  may  still  use  it  in  the 
same  way.  It  is  not  the  present  use  but 
the  possibilities  of  use  which  determine 
the  value  of  property.  Can  the  owner  of 
vacant  land  have  It  taken  from  him  without 
compensation  simply  because  at  the  moment 
he  does  not  use  it?  As  said  by  this  court  in 
Miatiuippi  dk  R  R,  Boom  Co.  v.  Patieraon,  98 
U.  S.  408.  408  [25:  206,  208]:  *'The  inquiry 
in  such  cases  must  be,  What  is  the  propertv 
worth  in  the  market,  viewed,  not  merely  with 
reference  to  the  uses  to  which  it  is  at  the  time 
applied,  but  with  reference  to  the  uses  to  which 
it  is  plainly  adapted?  that  is  to  say,  What  is  it 
worth  from  its  availability  for  valuable  uses?" 
The  value  of  this  property  to  the  railroad 
company,  its  owner,  does  not  depend  alone  on 
the  uses  to  which  it  is  now  put,  but  also  on  the 
uses  to  which  the  company  may  rightfully  put 
it;  and,  as  shown  by  the  testimony  in  this  case, 
that  portion  of  the  ground  on  either  side  of  the 
tracks  Is  available  and  valuable  for  station 
261]  houses,  offices,  coal  chutes,  *elevator  of- 
fices, signal  towers,  switch  8tands,etc., the  possi- 
bility of  use  for  which  purposes  is  taken  away 
when  the  land  is  appropriated  lor  a  highway. 
The  claim  that  the  leaving  of  the  present  use 
of  his  property  to  the  owner  destroys  the  right 
of  compensation  is  a  proposition  which  to  my 
mind  is  simply  monstrous.  Could  another 
railroad  company  or  an  individual  condemn 
and  take  from  this  company  any  use  of  its 
tracks,  with  only  nominal  compensation, 
simply  because  its  own  use  was  left  to  the 
company?  And  yet,  if  the  taking  of  a  cross 
ing  without  compensation  can  be  defended  on 
this  ground,  why  may  not  the  taking  of  the 
use  of  the  tracks  without  compensation  also  be 
defended? 

Neither,  as  I  submit,  can  the  large  matter  of 
damages  by  liability  to  the  expense  of  plank- 
ing between  the  tracks,  establishing  gates,  hir- 
ing gatemen,  and  resorting  to  all  other  neces- 
sary means  of  guarding  against  accidents  at  the 
crossing,  be  ignored  in  any  just  estimate  of 
compensation.  It  is  no  sufficient  answer  to  say 
that  wherever  a  crossing  has  been  rightfully 
established  the  public  may  legally  compel  the 
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company  at  its  own  expense  to  provide  these 
means  of  protection.  The  company  is  liable 
to  no  such  burden  until  the  highway  is  opened. 
As  long  as  the  public  had  no  right  of  crossing, 
the  company  was  under  no  burden.  The 
establishment  of  the  crossing,  the  taking  of  the 
property  for  a  highway,  creates  the  right  on 
Khe  part  of  the  public  to  cnst  the  burden  upon 
the  company,  and  it  seems  to  me  monstrous  to 
say  that  the  public  can  create  the  right  to  cast 
a  large  burden  of  expense  upon  the  company 
and  yet  be  under  no  obligations  to  compensate 
therefor.  It  amounts  simply  to  this,  that  the 
city  says  to  the  railroad  company,  I  will  take 
your  property  and  use  it  for  a  highway  and 
pay  you  nothing  for  it  or  for  your  liability  to 
bear  such  a  burden  of  expense  as  I  may  see  fit 
to  cast  upon  you  hereafter  in  order  to  pro- 
tect that  crossing  against  accident,  and  I  can 
do  all  this  without  compensation,  because  if  I 
had  owned  the  property  in  the  first  place,  and 
simply  given  you  permission  to  cross  my 
highway,  I  could  compel  you  to  bear  such 
burden.  The  right  to  impose  a  burden  after  a 
public  ownership  is  created  is  used  as  a  justi- 
fication *for  creating  the  public  owner-  [262 
ship  without  compensation.  I  cannot  agree  to 
any  such  proposition. 

This  question  was  presented  to  the  supreme 
court  of  Kansas  in  Kansas  C,  R,  Co.  v.  Jack- 
son County  Comrs.  45  Kan.  716.  724,  where  a 
highway  was  sought  to  be  established  across  a 
railroad  track,  without  any  compensation,  and 
the  court  denied  the  claim,  saying:  **  Whether 
the  duty  imposed  upon  the  railroad  company 
of  constructing  cattle  guards,  fences,  signs, 
etc. ,  can  be  or  is  imposed  upon  it  under  the 

f)o]ice  power  of  the  state,  makes  no  difference 
n  this  case.  If  the  highway  should  not  be 
established  across  the  railroad  company's  right 
of  way,  then  it  would  not  be  necessary  for  any 
of  these  things  to  exist ;  but  if  a  highway  is  so 
established,  then  the  duty  under  the  statutes 
immediately  springs  into  existence,  requiring 
the  railroad  to  so  construct  these  things.  The 
establishment  of  the  highway  is  therefore  the 
cause  of  all  these  additional  burdens  being  im- 
posed upon  the  railroad  company.  And  must 
the  railroad  company  bear  these  burdens  and 
suffer  these  losses  without  compensation? 
Why.  should  it  be  treated  differently  from 
others  who  have  interests  in  real  estate?  All 
others  having  interests  in  real  estate  are  en- 
titled to  compensation  for  losses  resulting 
from  the  location  of  a  public  highway  inter- 
fering with  their  free  and  rightful  use  of  such 
interests.  Smith  County  Comrs.  v.  Lahore,  87 
Kan.  480.  484,  et  seq.**  2See  also  the  many  cases 
cited  in  the  opinion.  Among  them  is  Grand 
Rapids  V.  Grand  Rtpids  dt  I.  R.  Co.  58  Mich. 
641,  648,  in  which  it  was  said  by  Campbell, 
Ch.  J.:  *'The  damage  done  to  a  railroad  by 
having  a  highway  run  across  it  must  necessar- 
ily include  all  the  additional  expenses  entailed 
by  such  a  crossing,  which  in  a  city  may 
involve  a  considerable  outlay  in  making  the 
crossing  safe,  and  providing  guards  against 
accidenU."  Again,  in  Chicago  db  G,  T.  R.  Co, 
V.  Hough,  61  Mich.  507,  508,  the  court  ob- 
served, speaking  by  the  same  chief  justice: 
"If  a  railroad  interferes  with  an  existing  high- 
way, it  must  bear  all  the  expense  of  crossmg 
and  restoring  the  highway  as  far  as  practicable 
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to  8Afe  conditioo,  and  the  fencing  and  cattle 
263]  guards  are  necessary  for  thnt  *purpo«e. 
Bui.  as  pointed  out  in  People  v.  Lake  Shore  dt  M. 
8.  R.  Co.  62  Mich.  277,  when  anew  highway  is 
created,  then  it  belongs  to  those  who  create  it 
to  bear  the  expense  of  making  the  crossing  in 
the  condition  necessary  to  meet  all  the  expense 
and  daneer  which  it  occasions.'* 

Indeed,  in  Illinois,  as  between  two  railroads, 
one  seeking  to  obtain  the  right  of  crossine  over 
the  tracks  of  the  other,  the  court,  in  Chicago 
A  A.  R.  Co.  ▼.  apHngfidd  A  N.  W,  R.  Co.  67 
111.  142,  well  said:  ''Appellants  are  entitled  to 
such  a  sum  for  damages,  to  be  paid  by  ap- 
pellee in  money,  as  will  enable  appellants  to 
construct  and  keep  in  repair  all  such  works  as 
may  be  necessary  to  keep  their  track  in  a  safe 
and  secure  condition.  Nothing  short  of  this 
can  amount  to  the  'just  compensation'  pro- 
Tided  by  law." 

I  do  not  care  to  enlarge  upon  this  matter. 
These  propositions  seem  to  me  so  absolutely 
dear  that  the  mere  statement  of  them  ought 
to  carry  conviction.  And  after  a  declaration 
by  this  court  that  a  state  may  not  through  any 
of  its  departments  take  private  property  for 
public  use  without  just  compensation,  I  can- 
not assent  to  a  judgment  which,  in  effect,  per- 
mits that  to  be  done. 


CHICAGO,  B.  &  Q.  R.  CO.,  Piff,  in  Err., 

V. 

CITY  OF  CHICAGO. 

(See  S.  C.  Reporter*8  ed.  258.) 

[No.  130.] 
Argued  with  the  preceding  ease,  No.  1S9. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois. 
See  same  case  below,  149  111.  464. 

Messrs.  John  J.  Herrick  and  J,  W.  Blythe 
for  plaintiff  in  error. 

Messrs.  John  S.  Miller  and  Wm.  O,  Beale 
for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  was  a  proceeding  for  condemnation 
under  the  Constitution  and  laws  of  Illinois 
similar  to  the  one  just  disposed  of. 

For  the  reasons  staled  in  the  above  case,  No. 
129,  the  judgment  of  the  Supreme  Court  of 
Illinois  is  affirmed. 

Mr.  Justice  Brewer  dissents. 


i20  C.  &  A.  POTTS  &  CO.,  Petitioner. 

(See  S.  C.  Reporter's  ed.  283-268.) 

Decision  of  this  court — authority  of  circuit  court 

^mandamus. 

1.  Questions  of  the  novelty  and  infringement  of  a 
patent,  decided  by  this  court  iu  reversing  on  the 
merits  a  decree  which  dismissed  the  bill,  canu^t 
be  afterwards  reconsidered  by  the  lower  court, 
but  must  be  deemed  to  have  been  tlnally  settled. 

t.  Wben  the  merits  of  a  case  have  been  once  de- 
cided by  this  court  on  appeal,  the  circuit  court 
has  no  authority,  without  express  leave  of  this 
court,  to  mrant  a  new  trial,  a  rehearing,  or  are- 
Nora.— .^  to  when  mandamus  wiU  issue,  see  note 

to  M*C)uny  v.  Silitman,  4: 269. 
As  to  mandamus  to  control  inferior  eourU;  diaere- 

(ion,— tee  note  to  JBv  port*  Morgan,  29: 18&. 
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view,  or  to  permit  new  defonKs  on  the  merits  to 
he  introduced  by  amendmeui  of  the  answer. 

8.  Maodamup  may  be  issued  to  compel  the  circuit 
court  to  set  aside  its  orders  Ki^nting,  without 
previous  leave  of  this  court,  a  rebeariuff  for 
newly-discovered  evidence  after  the  merits  of  the 
case  have  l)een  disposed  of  by  this  court  on  ap- 
peal, when  they  were  in  uomteotiooal  but  prao- 
tlcal  disot}cdienee  of  its  mandate. 

[No.  12,  Original.] 
Argued  March  i,  1$07.  Leaded  March  IS,  1897, 

PETITION  for  mandamus  to  the  judge  of 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio  to  command  him 
to  execute  a  mandate  of  this  court  and  to  set 
aMde  orders  made  by  him  after  receiving  the 
mandate  and  inconsistent  therewith.  Martdti- 
mus  issued. 

See  .same  case  below,  71  Fed.  Rep.  574,  77 
Fed.  UcD.  454:  also  same  case,  44  Fed.  Hep. 
680.  155  U.  S.  597,  610  (39:  275,  280). 

♦Statement  by  Mr.  Justice  Gray ;      [2«4 

This  was  a  petition,  presented  to  this  court 
on  January  4.  1897.  for  a  writ  of  mandamus  to 
the  Honorable  George  R.  Sage,  United  Slates 
disirirt  judge,  sitting  as  a  judge  of  the  circuit 
court  of  the  United  States  for  the  southern  dis- 
trict of  Ohio,  to  command  him  to  execute  a 
mandate  of  this  court,  and  to  set  aside  orders 
made  by  him  after  receiving  the  mandate  and 
inconsistent  therewith.  The  case  was  as  fol- 
lows: 

Upon  a  bill  in  equity  for  the  infringement 
of  letters  patent,  an  answer  denying  patentable 
novelty  and  infringement,  a  general  replica- 
tion, and  proofs  taken  and  completed,  the«.cir- 
cuit  court  sustained  the  defense  of  want  of 
novelty,  and  thereupon,  on  January  3,  1891, 
entered  a  final  decree  dismissing  the  bill  for 
want  of  equity,  with  costa.  Pcftit  w.  Creager, 
44  Fed.  Rep.  680. 

The  plaintiff  appealed  to  this  court,  which 
on  January  7, 1895.  held  that  the  letters  patent 
were  valid,  and  had  been  infringed,  and  there- 
fore, as  appeared  by  its  opinion  and  mandate, 
reversed  the  decree  of  the  circuit  court,  and  re- 
manded the  cause  to  that  court  for  further 
proceedings  in  conformity  with  that  opinion. 
155  U.  S.  597.  610  [39:276,  280]. 

On  February  26.  1895,  the  circuit  court  en- 
tered  a  decree.  **  in  conformity  with  the  sai<l 
mandate,"  setting  aside  its  former  decree,  and 
adjudging  that  the  letters  patent  were  valid 
and  bad  been  infringed,  referring  the  cause  to 
a  master  to  take  an  account  of  profits,  and 
awarding  a  perpetual  injunction  against  the 
defendants.  On  July  16,  1895.  the  master 
filed  his  report  and  account  of  profits. 

Before  any  action  of  the  circuit  court  upon 
the  master's  report,  the  defendants,  on  No- 
vember 29,  1895,  filed  a  petition  for  a  rehear- 
ing, for  newly  discovered  evidence  affecting 
the  novelty  of  the  invention;  and  that  court 
ordered  notice  to  plaintiff  to  show  cause,  on 
Janusry  4,  1896,  why  that  petition  should  not 
be  granted.  On  that  day,  the  plaintiff  ob- 
jected in  writing  to  the  consideration  of  the 
petition,  '*^n  the  grounds  that  this  court  is 
without  jurisdiction  or  authority  in  the  prem- 
ises; that  the  issues  sought  to  be  made  by  said 
evidence  are  not  properly  before  it;  and  that 
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the  proceedings  are  and  have  been  irregular, 
and  not  according  to  law."  Bui  the  circuit 
court,  00  January  15. 1896,  grauted  tiie  petition 
265Jfor  a  rehearing,  ♦for  reasons  stated  in  its 
opinion  reported  in  71  Fed.  Rep  574;  and,  af- 
ter a  hearing  upon  the  new  evidence,  entered 
an  order  on  December  21,  1890,  by  which.the 
court  being  of  opinion  that  the  letters  patent 
were  "void  for  want  of  invention,  in  view  of 
aaid  new  evidence,  and  that  therefore  the  equi- 
ties are  with  the  defendants,  it  is  ordered  that 
said  petition  stand  as  a  supplemental  answer, 
and  that  the  replication  as  filed  be  considered 
aa  a  replication  thereto."  Its  opinion  upon 
entering  that  order  is  reported  in  77  Fed.  Rep. 
454. 

All  the  decrees  and  orders  of  the  circuit 
court,  above  mentioned,  were  made  by  Judge 
Sage. 

Mesira.  Chester  Bradford  and  Ernest 
W.  Bradford  for  petitioner. 

Messrs.  Edward  Boyd  and  E.  E.  Wood 
for  respondent. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  general  rules  which  govern  cases  of 
this  kind  are  stated,  and  the  decisions  by 
which  those  rules  have  been  established  are 
collected,  in  the  recent  case  of  lie  Sanford 
Fork  dt  Tool  Co.  160  U.  8.  247  [40:  414],  in 
which  this  court  said:  "When  a  case  has  been 
once  decided  by  this  court  on  appeal,  and  re- 
manded to  the  circuit  court,  wnatever  was 
before  this  court  and  disposed  of  by  its  de- 
cree is  considered  as  finally  settled.  The 
circuit  court  ia  bound  by  the  decree  as  the  law 
of  the  case;  and  must  carry  it  into  execution, 
according  to  the  mandate.  That  court  cannot 
vary  it,  or  examine  it  for  any  other  purpose 
than  execution;  or  give  any  other  or  further 
relief;  or  review  it,  even  for  apparent  error, 
upon  any  matter  decided  on  appeal;  or  inter- 
meddle with  it  further  than  to  settle  so  much 
as  has  been  remanded.  If  the  circuit  court 
mistakes  or  misconstrues  the  decree  of  this 
court,  and  does  not  eive  full  effect  to  the  man- 
date, its  action  mayl)e  controlled,  either  upon 
a  new  appeal  (if  involving  a  sufficient  amount) 
or  by  writ  of  mandamus  to  execute  the  man- 
266]date  of  this  court.  But  the  circuit  *court 
may  consider  and  decide  any  matters  left  open 
by  the  mandate  of  this  court;  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  appeal 
only.  The  opinion  delivered  by  this  court,  at 
the  time  of  rendering  its  decree,  mav  be  con- 
sulted to  ascertain  what  was  intended  by  its 
mandate;  and,  either  upon  an  application  for 
a  writ  of  mandamus,  or  upon  a  new  appeal,  it 
is  for  this  court  to  construe  its  own  mandate, 
and  to  act  accordingly."  160  U.  8.  265,  256. 
[40:  416,  417]. 

Id  that  case,  the  circuit  court,  at  a  hearing 
upon  exceptions  to  an  answer  in  equity,  had 
sustained  the  exceptions,  and,  the  defendant 
electing  to  stand  by  his  answer,  had  entered  a 
final  decree  for  the  plaintiff;  and  this  court, 
upon  appeal,  ordered  that  decree  to  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  its  opinion.  As  the 
record  stood,  the  only  matter  which  was  or 
could  be  decided  by  the  circuit  court,  or  by 
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this  court  on  the  appeal,  was  the  sufficiency  of 
tbe  answer;  and,  neither  the  circuit  court,  nor 
this  court,  upon  adjudging  tbe  answer  to  be 
sufficient,  could  deprive  the  plaintiffs  of  the 
right  to  file  a  replication,  putting  the  cause  at 
issue.  It  was  for  that  reason,  and  because  no 
issue  of  fact  had  been  joined  or  tried  in  either 
court,  that  this  court  held  that  tbe  cause  had 
been  left  open  for  a  trial  of  the  facts  in  contro- 
versy between  tbe  parties,  and  that  the  circuit 
court,  for  the  purpose  of  more  fully  or  clearly 
presenting  those  facts,  was  authorized  to  allow 
an  amendment  of  the  bill.  This  court  there- 
fore declined  to  grant  a  writ  of  mandamus, 
but  took  the  precaution  of  adding:  "  Tbe  case 
is  quite  different,  in  this  respect,  from  those  in 
which  the  whole  case,  or  all  but  a  subsidiary 
question  of  accounting,  had  been  brought  to 
and  decided  by  this  court  upon  the  appeal." 
160  U.  8.  259  [40:  tlV- 

The  case  now  in  question  comes  exactly 
within  the  class  of  cases  so  referred  to  and  dis- 
tinguished. It  was  originally  heard  in  the 
circuit  court,  not  merely  upon  a  question  of 
sufficiency  of  pleading,  but  upon  the  whole 
merits.  That  court,  at  a  hearing  upon  plead- 
ings and  proofs,  involving  the  questions  of  the 
novelty  of  the  alleged  invention,  and  of  its  in- 
fringement by  the  defendanta.  entered  a  final 
decree  dismissing  the  bill.  Upon  the  appeal 
from  that  decree,  both  those  questions  were  pre- 
sented *to  and  considered  by  this  court,  [267 
and  werebv  it  decided  in  the  plaintiff's  favor.  Its 
decision  of  those  questions  in  that  way  was  the 
ground  of  its  opinion,  decree,  and  mandate,  re- 
versing tbe  decree  of  the  circuit  court  dismiss- 
ing the  bill,  and  remanding  the  cause  to  that 
court  for  further  proceedings  in  conformity 
with  the  opinion  of  this  court.  The  decision 
and  decree  of  this  court  did  not  amount,  in- 
deed, technically  speaking,  to  a  final  judgment^ 
because  the  matter  of  accounting  still  remained 
to  be  disposed  of.  Humuton  v.  Siainthorp,  69 
U.  8.  2  Wall.  106  [17:  905]:  Smith  v,  Vtikan 
Iron  Works,  165  U.  8.  518  [ante,  8101.  But 
they  constituted  an  adjudication  by  this  court 
of  all  questions,  whether  of  law  or  of  fact,  in- 
volved in  the  conclusion  that  the  letters  patent 
of  the  plaintiff  were  valid  and  had  been  in- 
fringed. Applying  the  rulea  stated  at  the 
beginning  of  this  opinion,  the  questions  of 
novelty  and  infringement  were  before  this 
court,  and  disposed  of  by  Its  decree,  and  must 
therefore  be  deemed  to  have  been  finally  set- 
tled, and  could  not  afterwards  be  reconsidered 
by  the  circuit  court. 

When  the  merits  of  a  case  have  been  once 
decided  by  this  court  on  appeal,  the  circuit 
court  has  no  authority,  without  express  leave 
of  this  court,  to  grant  a  new  trial,  a  rehearing, 
or  a  review,  or  to  permit  new  defenses  on  the 
merits  to  be  introduced  by  amendment  of  the 
answer.  Exports  Story,  37  U.  8.  12  Pet.  889 
[9:  11081:  Southard  ▼.  Russell,  57  U.  8.  16 
How.  547  [14:  1052];  Dubuque  dk  P.  R.  Co.  t. 
Litchfield,  68  U.  8.  1  Wall.  69  [17:  514];  Steid- 
art  V.  Salamon,  97  U.  8.  861  [24: 1044];  0aine9 
V.  CalduieU  ('*  Oaines  v.  Rugg*\  148  U.  8.  228 
[87:  432].  In  this  respect,  a  motion  for  a  new 
trial  or  a  petition  for  a  rehearing  stands  upon 
the  same  ground  as  a  bill  of  review,  as  to 
which  Mr.  Justice  Kelson,  speaking  f6r  this 
court,  in  Southard  v.  RuneU,  above  dted,  aaid: 
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a  bill  of  review  lie  !□  the  casn  ol       >o  fuTer  the  consequence*  of  tlie  Improvemsat 
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Dewi;  discovered  evldeuce  afier  the  publiCL 

tiOQ,   or   decree    below,  where  a  decision    ha!  "f*"^  "'  ilie  Kovernment  in  thntre«anl. 

taken  plnce  on  an  BDpeiil   unless  llie  rlcht  is  -    ObstruotiontQ  tbouseot  thelaadlnB  o(ar1p»- 

ri     •        .L.     1-..  r.     .t    .■...-..ti.-. .  HnnnvnKpwhli^h  la  mutvli- 1t.^lil»ntal  t-A  thalav- 


reserved  id  the  decree  of  the  appellate  ci 

or  permission   be  giveo  oa  ua  appiicatioa  lo  f"  »""'  P™pef  eiero wot  B<>venimentalpow«r 

that  court  directly  for  the  purpose.     ThU  ap-  r.^rnl^rtnTp"?  L"^ coX  f  wltMhVu^S 

peara  lo  ^  the  practice  o    (he  court  of  chan-  orthepersonlnJuI«lori.kiQ«aQr  pattodt.  or 

eery  and  Ho"=e  of  Lords  in  Englaod;  and  we  throwingbaok  w.wr  upon  it.  or  cauaing contact 

think  it  f'lunded  tn  princi plea  essential  to  the  wuh  it  In  toy  war.  doe«  not  glre  any  nsbtto 

proper  ad  mi  nisi  rail  on  of  the  law,  and  lo  a  rea-  alalm  damasei  from  the  United  Biatca. 


Mfl8]s(innbleierniinationof  litipation'between  fjjo   155  1 

heaa.  66  U.  9.  1  Black.  488,  489  [17;  80].  Chief  ■'*'''■ 
Jtjstice  Tanev  said  thai,  in  a  case  brought  be-  .  ■dov  i  r   »_«^  •  ■   j   ™     •-*•>.    /^     _.    * 
fore  this  coui-t  exercisinfr  genera]  Jurisaiclion  \^^M^j!^fJJ''^,^T''i-ti^L^''V^ 
m  chancery,  -(be  defeat^  party,  upon  the  .^..m  T       I^ '.T      fi    h   h     m  ^^!- tT 
dlscoTery  of  new  eTidence.  may.  k  ler  a  final  Jj"/*""^  ^? .  »  Pf' ","'"'  ^'^''  ^^  ""f J"  **" 
decree  ia  this  court,  obtain  leave  here  to  lile  a  ^.'".f  °'  '■''""'»"';  'o  recover  damages  becau* 
bill  of  review  in  the  court  below  to  review  the  "!.  "f  .T.Tnu^"  h^   "  """'  ^  '^,i   ^°,""^ 
judement  which  this  court  had  rendered."  S."""  '"   ^,f«  °^'°  "^J"  "*"  ^5"'  *,  ',"""' 
^  Tie  decree  entered  by  the  circuit  court  pres.  "^T  ^             "^     "     the  city  of  Pittsburg, 
ently  after  receivinp  the  mandKte,  setting  aside  2!!  „„.  ™^  k,|,,„  on  r.   CI   if) 
its  former  decree,  and  adiudi-ing  that  the  let-  °**  *""*  "^^  '**''"*'  ^  ^^  ^'-  '^ 
ten  patent  were  valid  and  bad  been  iafiinged,  Slaiement  by  Mr.  Chief  Justice  FoUart 
referring  the  case  to  a  master  for  an  account  T|,ig  „»,  ^  petition  to  recover  dsraagea  be- 
of  prohts.  and  awarding  a  perpetual  Injunc-  cause  of  the  construction  of  a  dike  by  the 
tion    was,  as  it  purported  lo  be.  in  conformity  u,|H^  3^,^,  j^  ji,g  oiiio  rirer  at  a  point  off 
wiih  the  mnndate  of  this  court.     But  the  si.b-  Neville  island,  about  9  miles  west  of  the  city 
Rpquent  orders  of  the  circuit  court,  enlerlain-  p,  PHuburg.     The  court  of  claiiDS  made  th« 
log  and  graoIinE  the  petition  for  a  rehearing,  following  findings  of  fact: 
without   previous    leave   obtained    from   this  -i.  i^  ihe  year  1885,  and  before,  the  claim- 
court   for  the  filing  of   such  a   petition,  were  am  „aa  the  owner  In  her  own  right  and  In 
Irregular  and  unautboriied   based  upon  a  mis-  possession  of  a  tract  of  land  containing  about 
undersiandmg  of  the  mandate,  and  in  praeti-  30  acres,  situate  on  Neville  island,  in  tbe  Ohio 
cal,  though  unintenliooal.  disobedience  of  ihe  river.  9  miles  below  the  city  of   Pltlaburg,  in 
command  thereof  that  further  proceedings  be  the  county  of  Allegheny  and  sUte  of  Pennsyl- 
had  in  conformity  with  the  opinion  of  this  vanta       '             "      j                               j 
court.     Upon  the  record  as  it  stands,  a  clear  -li  The  claimanl'a  land,  at  the  lime  of  tha 
case  IS  shown  for  issuing  a  writ  of  mandamus  alleged  grievance,  was  tn  u  high  state  of  CQl- 
to  set  aside  those  orders,  and  lo  execute  the  Hvaiion  ,^11  improved  with  a  good  dwelllDC 
mandate   accordine  to  what   appears   to   this  bouse,    barn,   an^   other  outbutldinga.      Thi 
court  to  be  Us  manifest  meaning  and  eflect  daimani  was  in  the  year  1885,  and  is  now.  en- 

Lpon   Ihe  question   whether  an   application  g^ggj  j^  market  gardening,  cultivating  and 

for  leave  to  (Ilea  petition  for  a  rebeanng  in  shipping  Blrawberries,  raspberries,    poUtoei, 

the  circuit  court  could  and  should  be  enter-  melons,  apples,  peaches,  eW..  to  the^ties  of 

tamed  by  Ibis  court,  at  the  present  siage  of  Ihe  pjiusburg  and  Allegheny,   Pennsylvania,  f« 

case,  no  opinion  la  expressed,  because  QO  such  g^jg                         o      j-             j         -• 

application  has  been  made.  ,.hl.  The  claimant's  farm  has  a  frouUge  of 

t'nlei-n  such  an  application  nhall  be  made  to  jqoo  feet   oa   the  north   or  main    navigabl« 

this  court  within  Iwenty  days,  and  shall  upon  c'hannel  of  the  Oiilo  river,  where  the  ciaimaoi 

consideration  be  granted  by  ibis  court,  an  order  b„  »  landing,  which  was  used  in  sblpplDg  Uia 

KxUhtmeredthat  t\e  v,nt-of  mandamnt  utut  products  from   and  the  supplies   to  her  aaW 

"prayed for.            farm;  that  the  said  farm   eilends  acron  Um 

said  Neville  Island  in  a  southwesterly  diref> 

tioD  to  Ihe  south  channel  of  said  Ohio  river, 

200]  MARGARET  M.  GIBSON,  Appt.,  which  U  not  navigable;  tbai  tbe  said  taodiDg 

c.  Is  the  only  one  on  claimant's  farm  from  which 

UNITED   STATES.  she  can  ship  the  producU  from  and  suppltea 

(SeeB.C.Heporter'aed.9»-278.)  '"•'^'iv"  onRresg.bylberiverandharbor[270 

Bipnrian  omiirrihip  lubjtcl  to  the  nght  <tf  tha  icUof  July  5,  1884(83  Slat.  atL.  138,  H";).  and 

goriernment  to   improne  nat/igatidn—ottlruB-  Augusts,   1886(24  Btal.  at  L.  810,  327|,  au- 

It'oii  lo  UM  of  landing.  thorized  and  directed  the  improvement  of  Iho 


Note.— .^  to  anuoton  or  ofcretlon  ami  reliction; 
rlglU  to  find  otrnerahlp  of;  bv  tchat  tats  title  to,  <•  de- 
ferniintd:  rule  *f  dlcfalon  omonii  riparian  nicneri. 
— Hf  notes toKeniiedrv.Hant.  12:8:0).  and  Su  Clair 
Coantj  V.  IiOvlnsilon,  tSi  W, 

jUto  ripMcf  UMOMMStotssoMI  ItaKotM  lo 


ihore  (aitdt  and  accrelUmi  ngninal  piers,  see  note  to 
Doe,  Hailett.  v.  Deelie.  14:  3&. 

.^1  to  ufiiit  1>  teaihorr:  how  far  latflt  bfiunded  o«, 
exlend.-see    note  to   Unllnl  States  v.    Paobeco, 


18M. 


QiBsoN  v.  United  Statbb. 


270 


improvement,  8ix  hundred  thousand  dollars 
.     .     .     (act  1884). 

*• '  Improving  the  Ohio  river:  Continuing 
improvement,  three  hundred  and  seventy-five 
thousand  ($875,000)  dollars'  .  .  .  (act 
188C). 

"IJndersaid  authority  Lieut.  Col.  William 
E.  Merrill,  of  the  engineer  corps  of  the  U.  S. 
Army,  bv  the  direction  of  the  chief  of  en- 
gineers of  the  U.  8.  Army,  and  the  Secretary 
of  War,  commenced,  June  17,  1885,  the  con- 
struction of  a  dike  2.200  feet  in  length  to  con- 
centrate the  water-flow  in  the  main  channel  of 
the  Ohio  river,  beginning  at  a  point  on  said 
Neville  island  400  feet  cast  of  the  claimant's 
farm  and  running  in  a  northwesterly  direction 
with  the  main  or  navigable  channel  of  the  said 
Ohio  river  to  the  outer  point  of  a  bar  in  said 
river  known  as  Merriman's  bar,  contiguous 
to  and  extending  into  the  said  river  from  the 
northwest  point  of  claimant's  farm;  that  the 


said  dike  has  been  completed  to,  and  beyond, 
the  northeastern  point  of  said  Merriman's  bar. 

"V.  The  construction  of  said  dike  by  the 
United  States  for  the  purposes  aforesaid  has 
substantially  destroyed  the  landing  of  the 
claimant,  by  preventing  the  free  egress  and 
ingress  to  and  from  said  landing  on  and  in 
front  of  the  claimant's  farm,  to  the  main  or 
navi (Table  channel  of  said  river. 

"The  claimant  is  unable  to  use  her  landing 
for  the  shipment  of  products  from  and  sup- 
plies to  her  farm  for  the  greater  part  of  the 
gardening  season  on  account  of  said  dike  ob- 
structing the  passage  of  the  boats;  that  she 
can  only  use  the  said  landing  at  a  high  stage 
of  water.  That  during  the  ordinary  stage  of 
water  the  claimant  cannot  get  the  products 
off  or  the  supplies  to  her  farm,  without  going 
over  the  farms  of  her  neighbors  to  reach  an- 
other landing. 

'*VL  The  claimant's  land  was  worth  $600 


ntie:  rule  of  mining  states,— see  note  to  Atchison  v. 
Peterson,  22:  414. 

Navigable  waters:  ownendiip;  tide  waterit;  intrastate 
water;  public  right  of  passage:  exercise  of  the  right; 
legislative  power  over  improvements;  right  of 
riparian  owner  to  compensation, 

Navifrable  waters  include  all  those  which  afford  a 
channel  for  useful  commerce.  Such  waters  are 
public  biffhivays  of  common  right.  Olive  v.  State, 
86  Ala.  88:  Qirson  v.  Blazer.  2  Binn.  475. 478.  4  Am. 
Dec.463;  Elder  v.  liurrus,  6Humph.868:  Little  Rock, 
M.  R.  &  T.  R.  Ck>.  V.  Brooks, 39  Ark.  403. 43  Am.  Rep. 
277;  Brown  v.  ChadbourDC,  81  Me.  9,  21, 50  Am.  Dec. 
641;  Aloert  V.  State,  66  Md.  325,  60  Am.  Rep.  159; 
Parsons  v.  Clark,  76  Me.  476;  McManus  v.  Car- 
michael,  8  Iowa.  1:  Monongahela  Bridge  Oo.  v. 
Kirk,  46  Pa.  112.  84  Am.  Dec.  527;  Kentucky  Lum- 
ber Co.  V.  Green,  87  Ky.267:  Morgan  v.  King,  86  N. 
Y.  454;  Smith  v.  Fonda,  64  Miss.  551;  Jones  v.  Petti- 
l>ODe,  2  Wis.  308;  Boykln  v.  Shaffer,  18  La.  Ann.  129; 
Weise  V.  Smith.  8  Or.  445, 448,  8  Am.  Rep.  621;  Turner 
V.  Holland.  54  Mich.  800;  The  Daniel  Bali  v.  United 
States,  77  U.  S.  10  Wall.  657  (19:999):  Hickok  v.  Hine. 
28  Ohio  St.  528,  13  Am.  Rep.  255;  United  States  v. 
The  MonteUo,  87  U.  8.  20  Wail.  480  (22:391);  People 
V.  Gold  Run  D.  &  M.  Co.  66  Cal.  138.  56  Am.  Rep.  80; 
Carter  v.  Thurston.  58  N.  H.  104,  42  Am.  Rep.  584; 
McCartney  v.  Chicago  &  E.  R.  Co.  112  III.  611;  Died- 
rich  V.  Northwestern  U.  R.  Co.  42  Wis.  248,  24  Am. 
Rep.  399;  Ross  v.  Faust.  54  Ind.  471,  23  Am.  Rep. 
655;  Healy  v.  Jollet  ft  a  R.  Co.  2  111.  App.  438;  Che- 
nango Bridge  Co.  v.  Paige,  88  N.Y.  178,  (8  Am.  Rep. 
407. 

It  is  not  the  ebb  and  flow  of  the  tide'  fhich,  as  in 
England,  coostltutes  the  usual  or.  It  may  be  said, 
any  test  at  all  of  the  Davigabllity  of  waters,  by 
which  we  mean  their  subjection  to  public  use.  The 
test  i9  the  adaptability  of  the  waters  to  the  pur- 
poses of  navigation;  whether  they  are,  or  In  fact 
have  l)een,  used  by  the  public,  or  are  cnpabJe  of 
beiDg  used,  in  their  natural  condition,  as  highways 
for  commerce;  for  trade  and  travel;  for  the  trans- 
portation of  the  products  of  the  country,  of  its  in- 
dustries, of  its  fields,  forests,  or  mines,  in  the 
customary  modes  of  such  transportation.  Walker 
V.  Allen,  72  Ala.  456;  Broadnax  v.  Baker,  94  N.  C. 
075,  681,  55  Am.  Rep.  633;  Gaston  v.  Mace,  83  W.  Va. 
14. 5  L.  R.  A.  892;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Ram- 
sey, 58  Ark.  814,  8  L.  R.  A.  550. 

In  order  that  waters  may  be  navigable  In  the 
legal  »ense,  commerce  must  be  carried  on  over 
them  which  is  of  an  essentially  valuable  character. 
Burrows  v.  GkiUup,  32  Conn.  493,  87  Am.  Dec.  166: 
Neaderhouser  v.  State,  28  Ind.  267;  Woodman  v. 
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Pitman,  79  Me.  456;  Cbarlestown  v.  Middlesex 
County  Comrs.  3  Met.  202;  Murdock  v.  Stickney.  8 
Cush.  118,  115;  Rowe  v.  Granite  Bridge  Corp.  21 
Pick.  844. 

A  traveler  for  pleasure  is  as  fully  entitled  to  pro- 
tection in  using  a  public  highway,  whether  by  land 
or  by  water,  as  a  traveler  for  business.  Attorney 
General  v.  Woods,  108  Mass.  436, 11  Am.  Rep.  380. 

Waters  which  are  capable  only  of  floating  ruftsand 
logs  are  public  highways  for  that  purpose.  Veazie 
v.Dwiuel,  50  Me.  479;  GerHeh  v.  Brown,  51  Me.  256,  81 
Am.  Dec  569;  Moore  v.  San  borne.  2  Mich.  &!0, 59  Am. 
Dec.  2C0;  Thunder  Bay  River  Boom.  Co.  v.  Speechly, 
31  Mich.  336, 18  Am.  Rep.  184;  Shaw  v.  Crawford,  10 
Johns.  236;  Browne  v.  Scofleld.  8  Barb.  239;  Morgan 
V.  King,  18  Barb.  277, 30  Barb.  9. 35  N.  Y.  464;  Pierre- 
point  v.  Loveless,  72  N.  Y.  211;  United  States  v. 
Mississippi  ft  R.  R.  Boom  Co.  3  l<ed.  Rep.  548;  Moore 
V.  Sanborne,  2  Mich.  520, 59  Am.  Dec.  209. 

It  is  not  necessary  that  such  waters  be  fit  for 
navigation  at  all  times,  but  their  capacity  therefor 
must  recur  with  regularity.  Walker  v.  Allen,  78 
Ala.  456;  Little  Rock.  M.  R.  ft  T.  R.  Co.  v.  Brooks, 
39  Ark.  408,  43  Am.  Rep.  277:  Thunder  Ray  River 
Boom.  Co.  V.  Speechly,  31  Mich.  386, 18  Am.  Kep.  184; 
Hogg  V.  Zanesville  Canal  ft  Mfg.  Co.  6  Ohio,  410; 
Olson  V.  Merrill, 42  Wis.  203;  Lewis  v.  Coffee  County, 
77  Ala.  190,  54  Am.  Rep.  55;  Smith  v.  Fonda,  64  Miss. 
551;  Haines  v.  Hall,  17  Or.  165, 3  L.  R.  A.  609. 

In  order  to  make  a  stream  floatable,  it  is  not 
necessary  that  It  should  be  so  at  all  seasons  of  the 
year.  It  is  suflicient  if  it  have  that  character  at 
different  periods  with  reasonable  certainty  and 
for  such  a  length  of  time  as  to  make  it  profitable 
for  that  purpose.  Holden  v.  Robinson  Mfg.  Co.  65 
Me.  216;  Felger  v.  Robinson,  8  Or.  457. 

Small  streams  capable  of  floating  logs  only 
during  a  freshet  or  for  a  limited  portion  of  the  year 
are  not  subject  to  the  public  easement  of  floatage. 
Rhodes  v.  Otis, 33  Ala.  578, 78  Am.  Dec.  439;  I.ewis  v. 
Coffee  County,  77  Ala.  190,  54  Am.  Rep.  55;  Card  well 
V.  Sacramento  County,  79  Cal.  847;  Rowe  v.  Granite 
Bridge  Corp.  21  Pick.  344;  Munson  v.  Hungerford,  6 
Barb.  265;  Curtis  v.  Keesler,  14  Barb.  511;  Morgan  v. 
King.  18  Barb.  277,  30  Barb.  9,  85  N.  Y.  454;  Haines  v. 
Welch,  14  Or.  319;  Haines  v.  Hall.  17  Or.  165,  8  L.  B. 
A.  609. 

If,  however,  such  stream  is  so  used  without  objec- 
tion fortweuty  years,  it  if*  a  public  thoroughfare. 
Stump  V.  McNairy,  5  Humph.  863,  42  Am.  Dec.  437. 

It  is  not  essential  that  waters,  in  order  to  be 
navigable,  afford  a  continuous  passage  throughout 
I  heir  entire  extent  for  water-craft  or  logs.  Walker 
V.  Allen.  72  Ala. 456:  Brown  v.  Chadbourne,  81  Me. 
9, 25, 50  Am.  Dec.  641;  Morgan  v.  King,  18  Barb.  XH; 
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per  acre  before  the  construction  of  the  said 
dike;  that  it  is  now  greatly  reduced  in  value 
(from  $150  to  $200  per  acre)  by  the  obstruc- 
271]tion  caused  *by  said  dike;  that  the  dam- 
age to  the  claimant's  farm  exceeds  the  sum 
of  $3  000. 

"VII.  Claimant's  access  to  the  navigable 
portion  of  the  stream  was  not  entirely  cut  off; 
at  a  9  foot  stage  of  the  water,  which  frequently 
occurs  during  November,  December,  March, 
April,  and  May.  she  could  get  into  her  dock 
in  any  manner;  that  from  a  8- foot  stage  she 
could  communicate  with  the  navigable  chan- 
nel through  the  chute;  that  at  any  time  she 
could  haul  out  to  the  channel  by  wagon. 

•*VIII.  There  was  no  water  thrown  back  on 
claimant's  land  by  the  building  of  said  dike, 
and  that  said  dike  has  not  itself  come  into 
physical  contact  with  claimant's  land  and  has 
Doi  been  the  cause  of  any  such  physical  con- 
tact in  any  other  way.  In  making  the  im- 
provement the  defendants  did  not  recognize 
any  right  of  property  in  the  claimant,  in  and 


to  the  right  alleged  to  be  affected,  did  not  at- 
tempt or  assume  to  take  private  property  Iq 
and  by  the  construction  of  the  dike,  but  pro- 
ceeded in  the  exercise  of  a  claimed  right  to 
improve  the  navigation  of  the  river." 

And  upon  these  findings  the  court  held,  aa 
a  conclusion  of  law,  that  the  claimant  was  not 
entitled  to  recover,  and  dismissed  the  petition. 

The  opinion  of  the  court  b^  Weldoo,  J., 
discusses  the  case  at  length,  citing  many  de- 
cisions, and  maintains  the  conclusion  on  the 
grounds  that  the  court  had  do  lurisdiction; 
and  that,  if  it  had,  there  still  could  be  no  re- 
covery because  the  United  States  were  not 
responsible  to  claimant  for  injuries  suffered  in 
the  use  and  occupation  of  her  property  in  con- 
sequence of  the  construction  of  the  works. 
29  Cl.  CL  18. 


Messrs.  T.  H.  N.  McPheraon  and  X,   W, 

Shafer,  for  appellant: 
The  appellant's  property,  land,  was  legally 


Broadnaz  v.  Baker.  94  N.  C.  675.  681,55  Am.  Rep.  633: 
United  States  v.  The  Montello.  87  U.  S.  20  Wall.  430 
(22:  391):  Spoouer  v.  McCoDDell.  1  McLean,  837. 

Streams  not  naturally  tltted  for  floating  logs  do 
Dot  become  public  tbroufrh  Improvement  by  the 
riparian  owner.  Wads  worth  v.  Smith,  U  Me.  278. 26 
Am.  Deo.  525;  Holden  v.  Robinson  Ufg.  Co.  66  Me. 
215. 

The  existence  of  a  current  is  not  a  test  of  the 
DBviirability  of  a  river;  it  may  be  oavifrabJe  with  or 
without  such  current.  Turner  v.  Holland.  54  Mich. 
800. 

Public  waters  and  the  soil  beneath  them  are  com- 
mon  property.  The  public  not  only  ba  ve  the  right 
of  naviaration.  but  all  other  rights  incident  to  own- 
ership.   Solliday  v.  Johnson,  88  Pa.  880. 

The  open  sea  is  the  common  property  of  all 
nations  and  cannot  be  exclusively  appropriated. 
]  Wbart.  International  Law  Dig.  f  26:  1  Kent.  Com. 
26;  2  Grotius,  De  Jure  Belli,  chap.  2,  •  8:  Vattei. 
Droit  des  Gens.  Chitty^s  ed.  0  280. 

ThetitJle  toall  tide- waters  and  their  beds  is.  In  this 
oountry.  vested  in  the  several  states  for  the  use  and 
benefit  of  the  public.  Martin  v.  Waddell.  41  U.  8. 16 
Pet.  367  aO:  997);  Pollard  v.  Hafran.  44  U.  S.  3  How. 
212  (11: 565):  Howard  v.  Ingersoll.  54  U.  S.  18  How.  381 
(14: 189):  Bennett  v.  Boggs.  Baldw.  76:  Smith  v.  Mary- 
land. 59  U.  8. 18  How.  74  (15: 271);  Mumford  v.  Ward- 
well.  73  U.  S.  6  Wall.  423  (18: 756);  Barney  v.  Keokuk. 
94  U.  S.  824  (24: 224);  McCready  v.Virfirinia.  94  U.  S.  391 
(24:248);  Roflrer  v.  Jones,  1  Wend.  261,  19  Am.  Dec. 
498;  Smith  v.  Levinus.  8  N.  Y.  472;  People  v.  Tibbetts, 
19  N.  T.  528;  Hudson  River  R.Co.  v.  Loeb.7Robt. 
418;  People  v.  New  York  &  S.  I.  Ferry  Ck).  68  N.  Y.  71: 
Towle  V.  Rerasen.  70  N.  Y.  308. 

Over  naviflrable  waters  entirely  within  its  borders 
a  state  may  exercise  complete  control,  subject  only 
to  the  limitations  imposed  by  virtue  of  the  powers 
of  Conerress  over  commerce.  Delaware  &  H.  Canal 
Co.  V.  Lawrence,  2  Hun,  163;  Hoeft  v.  Seaman.  6 
Jones  &  S.  62;  Groton  v.  Hurlburt.  22  Conn.  178; 
Livingston  v.  Van  Iniren.  9  Johns.  507:  Bedlow  v. 
New  York  Floating  Dry  Dock  Co.  112  N.  Y.  283.  2 
L.  R.  A.  629;  Pollard  v.  Hagan.  44  U.  8.  3  How.  212 
(11:  565);  Texas  ft  P.  R.  Co.  v.  New  Orleans.  40  Fed. 
Rep.  lU;  United  States  v.  Bain.  3  Hughes,  593. 

The  public  have  the  right  of  passage  over  all 
streams  which  afford  capacity  for  that  purpose. 
This  right  of  navigation  is  paramount  to  all  other 
rights  and  interests.  Musser  v.  Hershey,  42  Iowa. 
856.  361;  Delaware  ft  M.  R.  Co.  v.  Stump,  8  Gill  ft  J. 
479.  29  Am.  Dec.  661;  Post  v.  Munn.  4  N.  J.  L.  61.  7 
Am.  Dec  570;  Davis  v.  Jerkins,  6  Jones,  L.  20U: 
Hodges  V.  Williams,  95  N.  C.  831, 69  Am.  Rep.  242; 
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Flanagan  v.  Philadelphia,  42  Pa.  219;  Cobb  v.  Ben- 
nett. 75  Pa.  326. 

In  England  the  right  is  paramount  to  any  right 
of  property  in  the  Crown,  and  the  latter  cannot 
make  a  grant  inconsistent  with  it.  Colchester  v. 
Brooke. 7Q.  B. 839, 15  L.  J.  Q.  R  N.  8.  69.9  Jur. 
1090:  Williams  v.  Wilcox,  8  Nev.  ft  P.  606,  8  Ad.  ft 
El.  314. 

By  the  civil  law  the  public  enjoyed  a  servitude 
in  the  banks  and  shores  of  navigable  waters  as  ap- 
purtenant to  the  right  of  passage,  and  tbe  same  is 
true  of  states  where  tbe  principles  of  that  system 
prevail.  2  Justinian,  lust.  tit.  1;  Louisiana  Civ. 
Code.  446;  Municipality  No.  2  v.  New  Orleans  Cot- 
ton Press.  18  La.  122. 36  Am.  Deo.  624;  New  Orleans 
V.  New  Orleans,  M.  ft  C.  R.  Co.  27  La.  Ann.  414; 
O' Fallon  v.  Daggett,  4  Mo.  348.  29  Am.  Dea  64a 

But  under  the  common  law  it  seema  now  to  be 
settled  that  tbe  rights  of  navigators  are  limited  by 
high- water  mark,  and  that  the  easement  of  passage 
does  not  include  the  use  of  banks  and  shores  for 
the  general  purposes  auxiliary  to  navigation.  Tai> 
bott  V.  Grace,  80  lod.  389;  Tbe  Magnolia  v.  Mar- 
shall, 39  Miss.  109;  BeU  v.  Gougb.  23  N.  J.  L.  624; 
Chambers  v.  Ferry.  1  Yeates,  167;  Sherlock  v.  Bain- 
bridge,  41  Ind.  36. 18  Am.  Rep.  802;  Bnsinioger  v. 
People.  47  111.  384, 95  Am.  Deo.  495. 

The  public  right  to  a  landing  place  cannot  be  ao- 
quired  by  custom  or  prescription,  according  to 
80 me  decisions.  Talbot t  v.  Grace,  supra;  Pearsall 
v.  Post,  20  Wend.  111.  22  Wend.  425;  Pearsall  v.  Hew- 
lett.  20  Wend.  Ill,  22  Wend.  569:  Adams  v.  Rivers.  11 
Barb.  390:  Curtis  v.  Keesler.  14  Barb.  611;  Bts  v. 
Daily,  20  Barb.  32:  Kelsey  v.  King.  83  How.  Pr.  81; 
Bloomfleld  ft  R.  Nat.  Gaslight  Co.  v.  CaUdns,  8S  N. 
Y.386. 

But  a  different  rule  obtains  in  Massachusetts. 
Kean  v.  Stetson.  5  Pick.  492;  Coolidge  v.  Learned.  8 
Pick.  504;  Boston  v.  Richardson,  106  Mass.  8S1,  867. 
In  North  Carolina.  Askew  v.  Wynne,  7  Jones,  L. 
22.  In  Pennsylvania.  Bird  v.  Smith,  8  Watts.  484, 
34  Am.  Dec.  488.  Also  in  Maine.  H  ill  v.  Lord,  48  Me. 
83:  Littlefleld  v.  Maxwell,  81  Me.  184. 50  Am.  Dec.  661 

The  right  of  navigation  is  subject  to  the  govern- 
mental power  to  regulate  and  control  it,  and  to  im- 
prove rivers  and  harbors.  Zimmerman  v.  Unloa 
Canal  Co.  1  Watts  ft  S.  346;  Craig  v.  Kline,  66  Pa. 
399.3  Am.  Rep.  636;  Chicago  v.  McGinn.  51  IlL  266.  S 
Am.  Rep.  295;  Hollister  v.  Union  Co.  9  Conn.  486,  > 
Am.  Dec.  86. 

In  the  United  States,  the  authority  of  Congress, 
under  the  commercial  clauseof  tbe  Constitution,  is 
paramount.  Gibbons  v.  Ogden.  22  U.  6. 9  Wheat.  1 
,6:  23);  United  States  v.  Coombs.  37  U.  8.  12  Fsc.  It 
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appropriated;  the  United  States  liable  under 
an  implied  contract;  the  taking  not  a  tort. 

Fumpelly  v.  Green  Bay  dh  m.  Canal  Co,  80 
U.  S.  18  Wall.  166  (20:  557). 

A  serious  interruption  of  the  common  and 
necessary  use  of  property  may  be  equivalent 
to  the  taking  of  it,  and  under  the  constitutional 
provisions  it  is  not  necessary  that  the  land 
•hould  be  absolutely  taken. 

Angell«  Watercourses,  §  465a;  Booker  t. 
New  Haven  dt  K  Co.  U  Conn.  146.  36  Am. 
Dec.  477;  Botoe  v.  Granite  Bridge  Corp.  21 
Pick.  844;  (Janal  Appraisers  ▼.  People,  Tidbits, 
17  Wend.  604;  lAickland  v.  North  Missouri  R. 
Co.  31  Mo.  180;  Stevens  ▼.  Middlesex  Canal 
Proprs.  12  Mass.  466. 

The  diversion  of  water  by  the  government 
is  held  to  be  an  exercise  of  the  right  of  eminent 
domain,  and  not  trespass  or  tort. 

Gardner  v.  Ntiohurgh,  2  Johns.  Ch.  162.  7 
Am.  Dec.  526;  State  v.  G^fen,  7  Jones,  L.  321; 
Cornelius  v.  Ulen,  7  Jones,  L.  512;  Trenton 
Water  Power  Co,  v.  Raff,  36  N.  J.  L.  325; 
Balding  v.  Stamford  Water  Co,  41  Conn.  87; 


Stein  v.  Burden,  24  Ala.  180,  60  Am.  Dec 
458;  Tates  v.  Milwaukee,  11  U.  S.  10  Wall. 
504  (19:  986);  Bowman  v.  Wathen,  2  McLean, 
383;  Baight  v.  Morris  Aqueduct  Proprs.  4 
Wash.  C'  C.  607. 

The  government  of  the  United  States  may, 
upon  providing  just  compensation,  take  the 
property  of  a  riparian  proprietor  for  the  pur- 
pose of  affording  increaseu  facilities  for  naTi- 
gation  and  commerce  between  states. 

Gould,  Waters.  §  242;  Avery  v.  Fox,  1  Abb. 
U.  8.  246;  United  States  v.  Jones,  109  U.  S. 
513  (27:  1015);  Velte  v.  United  States,  76  Wla. 
278;  Potter's  Dwarr.  Stat.  393. 

It  makes  no  difference  as  to  payment 
whether  corporeal  property,  as  land,  or  in- 
corporeal, as  an  easement  or  a  franchise,  ii 
taken  for  public  use. 

Armington  t.  Barnet,  15  Vt.  745,  40  Am. 
Dec.  705;  Pierce  v.  Somersworth,  10  N.  H  869; 
James  River  dt  K.  Co.  ▼.  Thompson,  8  Gratt. 
270;  West  River  Bridge  Co,  v.  DU,  47  U.  8.  6 
How.  507  (12:  535);  White  River  Tump.  Co. 
V.  Vermont  C.  R,  Co.  21  Vt.  590j  Red  River 


dh  1004):  PoJlard  v.  Ha^an,  44  U.  a  3  How.  212  (11: 
M5):  Smith  V.  Turner  (''Passensrer  Casea'')  48  U.  8.  7 
How.  283  (12:  702);  Veazie  v.  Moor,  55  U.  S.  14  How. 
668  (14:  5i5*:  Withers  v.  Buckley,  61  U.  8.  20  How. 
84  (15: 810);  Milnor  v.  New  Jersey  R.  ft Transp.  Oo.  re- 
ported only  iD  U.  8.  Sup.  Cr.  16L.  ed.  799;  Oilman  v. 
Philadelphia,  70  U.  S.  8  WoU.  713  (18:  96);  The  Daniel 
Ball  V.  United  States,  Tl  U.  S.  10  Wall.  557  (19:  999); 
United  Statea  v.  The  Montello.  87  U.  S.  20  Wall.  430 
(22:  aoi);  Pound  v.  Turck.  96U.  S.  4»)  (24:  526);  Mo- 
bUe  County  v.  Kimball,  102  U.  8.  691  (28:  238). 

In  the  absence  of  oon^resslonal  action  the  power 
of  the  state  iefcislatures  is  supreme.  They  may  di- 
rect the  improvement  of  navigable  rivers,  or  may 
authorize  improvements  by  individuals  and  private 
corporations.  Cannon  v.  New  Orleans,  87  U.  8. 20 
Wall.  577  (22:  417);  Husev.  Olover.  15  Fed.  Rep.  292; 
Tewksbury  v.  Hchulenberg,  41  Wis.  684;  Lipes  v. 
Hand.  104  Ind.  508;  Eelloflrsr  v.  Union  Co.  12  Conn. 
7;  Chafle  v.  Tre7.evant,  88  La.  Ann.  746:  Chicacro  ▼. 
McOinn,  51  111.  266. 2  Am.  Rep.  286;  McReynolds  v. 
Smallhouae,  8  Bush,  4i7;  Slnkinir  Fund  Comrs.  v. 
Green  &  B.  Rivers  Nav.  Co.  79  Ky.  78;  Carondelet 
Canal  &  Nav.  Co.  v.  Parker,  29  La.  Ann.  430,  SO  Am. 
Rep.  339;  Clay  v.  Pennoyer  Creek  Improv.  Co.  34 
Mich.  204;  Benjamin  v.  Manistee  River  Improv.  Oo. 
43  Mich.  628;  Wilcox  v.  Paddock.  66  Mich.  23. 

An  act  of  a  state  legislature,  imposing  reasonable 
tolls,  as  a  compensation  for  improving  the  naviga- 
tion of  a  river  within  its  own  borders,  is  constitu- 
tional, unless  it  conflicts  with  the  powers  of  Con- 
gress in  actual  exercise.  Thames  Bank  v.  Lovell, 
18 Conn.  500, 46  Am.  Dec.  882. 

The  ordinance  of  1787  creating  the  northwest  ter- 
ritory, *and  providing  that  the  navigable  waters 
shall  be  common  highwasrs  and  forever  free,  does 
not  prohibit  a  state  from  improving  the  navigation 
thereof,  and  charging  a  reasonable  .toll  for  the  in- 
creased faculties.  Palmer  ▼.  Cuyahoga  County 
Comrs.  8  McLean,  226;  Huse  v.  Olover,  119  U.  8. 648 
(80:  487);  Benjamin  v.  Manistee  River  Improv.  Co. 
tt  Mich.  628;  Sands  v.  Manistee  River  Improv.  Co. 
128  U.  8.  288  (81:  148). 

Nor  did  the  act  admitting  Mississippi  into  the 
Union  as  a  state  by  guaranteeing  the  free  naviga- 
tion of  the  Mississippi  river  prohibit  that  state  from 
improving  the  river.  Withers  v.  Buckley,  61  U.  8. 
SO  How.  84  (16:  816). 

The  state  may  authorize  the  conversion  of  an 
unnavlgable  into  a  navigable  stream,  and  the  au- 
thorized assessment  of  toils  for  the  use  of  the  im- 
provement is  not  unconstitutional  or  unlawful. 
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Carondelet  Canal  ft  Nav.  Co.  ▼.  Parker,  29  La.  Ann. 
480, 29  Am.  Rep.  339;  Wisconsin  River  Improv.  Co. 
V.  Manson,  43  Wis.  255, 28  Am.  Rep.  542. 

Nor  are  riparian  owners  entitled  to  be  compeo- 
sated  for  injuries  ordinarily  incident  to  such  im- 
provements. 

The  public  authorities  may  build  wharves  and 
levees  on  the  banks  of  the  Mississippi,  and  other- 
wise improve  the  navigation  thereof,  without  the 
consent  of  the  adjacent  proprietor,  and  without 
making  him  compensation.  Barney  v.  Keokuk,  94 
U.  8.  824  (24:  224). 

The  flooding  of  land  in  oonsequence  of  a  duly 
authorized  improvement  of  navigation  is  not  dam^ 
num  absquu  injuria  as  being  properly  incidental  to 
an  improvement  of  navigation.  Hackstaok  w, 
Keshena  Improv.  Co.  66  Wis.  489. 

Authority  to  improve  a  stream  to  make  it  flo«l- 
able  within  the  natural  flow  of  the  stream  gives  no 
power  to  act  outside  of  the  channel  of  the  stream 
or  to  interfere  with  riparian  owners.  White  Deer 
Creek  Improv.  Co.  v.  Saasaman,  07  Pa.  414. 

One  who  owns  a  towing  path  is  entitled  to  com- 
pensation for  otMtructions  thereby  by  a  commis- 
sion improving  the  navigation  of  the  river.  Reg; 
V.Thames  &  I.  Navigation,  6  Ad.  ft  El.  804. 

The  Connecticut  legislature  may  authorize  im- 
provements to  the  navigation  of  waterways  of  the 
state  without  reference  to  remote  and  consequen- 
tial damage  to  land  within  the  state;  for  instance* 
dimunition  of  water  power.  This  does  not  amount 
to  a  'taking**  of  private  property,  etc.,  within  the 
Constitution.  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co. 20  Fed.  Rep.  71. 

The  obstruction  or  deepening  of  the  waters  of  a 
stream  which  is  a  public  highway,  by  authority  of 
an  act  of  assembly,  is  not  the  subject  of  a  claim  of 
damages  by  the  owner  of  the  adjoining  land  for  an 
injury  done  to  or  destruction  of  a  fording  across 
the  stream.  Zimmerman  v.  Union  Canal  Oo.  1 
Watts  &  8.  346. 

A  statute  declaring  a  river  not  in  full  navigable  to 
be  a  public  highway  does  not  make  it  so  if  no  pro- 
vision for  the  compensation  of  riparian  owners  la 
made.  Olive  v.  State,  86  Ala.  88:  Pierrepont  v. 
Loveless,  72  N.  Y.  211;  Morgan  v.  King,  86  N.  Y.  454. 

In  Smith  V.  Rochester,  92  N.  Y.  463,  44  Am.  Repw 
398,  diversion  of  the  waters  of  a  nontidal  navigable 
stream  for  supplying  a  dty,  authorized  by  tilie  legis- 
lature, was  held  unlawful  as  against  riparian  own- 
era,  for  the  loss  of  whose  rights  the  law  provided  so 
compensation. 


271,  272 


SUPRBMB  Ck>UBT  OF  THE   UNITED  StATBS. 


Oct.  Tkbm  , 


Bridge  Co.  ▼.  Clarksville,  1  Sneed,  176,  60  Am. 
Dec.  143;  Crosby  v.  Hanover,  »6  N.  H.  404. 

Tbis  case  is  ex  contractu  and  not  ex  delicto, 
and  the  court  has  jurisdictioD. 

Ungford  v.  United  States,  101  U.  8.  341 
(25:  1010):  ffUl  v.  UniUd  States,  149  U.  8. 
593  (37:  862);  United  States  v.  Oreat  Falls 
Mfg.  Co.  112  U.  8.  645  (28:  846),  124  U.  8. 
581  (31:  527). 

Appellant's  riparian  right  is  an  appendant  to 
her  land,  and  cannot  be  taken  for  the  public 
use  without  just  compensation. 

Tates  V.  Milwaukee,  77  U.  8.  10  Wall.  497 
(19:  984). 

This  riparian  right  is  property,  and  valuable, 
and  the  owner  can  be  deprived  of  it  only  if 
necessary  that  it  be  taken  for  the  public  good, 
upon  due  compensation. 

Chicago  ▼.  Laflin,  49  111.  172;  Baltimore  dt 
0.  B,  Co,  V.  Chase,  43  Md.  88;  DUdrich  v. 
Northwestern  U.  B.  Co.  42  Wis.  248:  Dela- 
plaine  v.  Chicago  d  iV.  W.  B.  Co.  42  Wis.  214, 
226.  24  Am.  Rep.  886. 

These  riparian  rights  are  not  common  to  the 
citizens  at  large,  but  exist  as  incidents  to  the 
right  of  the  soil  itself  adjacent  to  the  water. 

The  foundation  of  riparian  rights  is  the 
ownership  of  the  bank  or  shore.  In  such 
ownership  they  have  their  origin.  They  may 
and  do  exist  though  the  fee  in  the  bed  bf  the 
river  or  lake  be  in  the  state. 

Chapman  v.  Oshkokh  &  M.  B.  Co.  33  Wis. 
629:  Bowmanv.  Wathen,  2 McLean.  376;  Duke 
^  Bucdeugh  v.  Metropolitan  Bd,  of  ^\orks,  L. 
R.  5  H.  L.  418;  Union  Depot  Street  R  db  T. 
Co.  V.  Brunswick,  81  Minn.  297.  47  Am.  R«  p. 
789;  Lyon  v.  Fishmongers^  Co.  L.  R.  1  App. 
Cas.  662. 

An  injury  to  riparian  rights  for  public  use 
Is  a  taking  for  which  compensation  must  be 
made. 

Lewis,  Em.  Dom.  §§  80-84,  and  authorities 
cited;  Gould.  Waters.  §§149,  246. 

Mr.  Joshua  Eric  uodg^e.  Assistant  At- 
torney (General,  for  appellee: 

Liability  in  court  for  incidental  and  conse- 
quential injuries  to  private  property  ought  not 
to  exist  where,  as  here,  it  is  obvious  no  such 
result  was  in  contemplation  of  Congress  and 
was  not  intended  to  be  provided  for  m  the  ap- 
propriation made. 

No  actual  contract,  either  express  or  tacit, 
exists.    The  claims  all  sound  in  tort. 

Hill  ▼.  United  States,  149  U.  8.  593  (37:  862); 
Schillinger  v.  United  States,  155  U.  S.  163  (39: 
108):  Belknap  v.  Schild,  161  U.  8.  10  (40:  599); 
Mills  V.  United  Stales,  46  Fed.  Rep.  738,  12  L. 
R.  A.  673;  Mclntyre  v.  United  States,  25  Ct. 
CI.  200;  Friend  v.  United  States,  30  Ct.  CI.  94; 
Hayward  v.  United  States,  30  Ct.  CI.  219; 
Scran  ton  v.  Wheeler,  67  Fed.  Rep.  803. 

On  no  subject  is  the  law  better  settled  than 
that  to  give  jurisdiction  to  the  court  of  claims, 
there  must  have  been  a  meeting  of  minds  con- 
stituting a  contract.  The  court  is  excluded 
from  that  field  of  moral  or  legal  obligations, 
which,  though  enforceable  in  form  ex  contractu, 
are  raised  by  the  law  in  spite  of  the  under- 
standing and  intention  of  the  parties,  instead 
of  in  accordance  therewith. 

United  States  v.  Smoot,  82  U.  8.  15  Wall.  36 
(21:  107);  Louisiana,  Folsom,  v.  New  Orleans, 
109  U.  S.  285  (27:  986);  Schillinger  v.  United 
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States,  155  U.  8.  163  (39:  108);  Jane$  ▼.  United 
States,  131  U.  S.  1  (33:  90). 

The  owner  of  riparian  property  or  rights, 
either  in  the  submerged  soil  or  in  the  shore, 
holds  them  subject  to  the  right  and  dutv  of  the 
government  to  use,  improve,  and  modify  the 
course  or  conditions  of  the  water  for  purposes 
of  navigation. 

Scranton  ▼.  Wheeler,  57  Fed.  Rep.  803:  lUi- 
nois  C.  B.  Co.  ▼.  lUinois,  146  U.  8.  887  (36: 
1018);  Northern  Transp.  Go.  ▼.  Chicago,  99  U. 
8.  685  (25:  386);  SfUvely  ▼.  Bowlby,  152  U.  8. 
1  (88:  381). 

Under  the  law  of  Pennsylvania,  where  the 
claimant's  property  in  this  case  is  situated,  she 
held  title  under  such  conditions  of  law  as  to 
have  no  right  of  action  for  any  consequential 
injury  resulting  from  works  in  aid  or  improve- 
ment of  navigation. 

Pennsi/lrania  B.  Co.  v.  Marchant,  119  Pa. 
541,  555;  SJiitely  v.  Boxolby,  152  U.  8.  1  (38; 
831);  Monongahela  Nav.  Co.  v.  Coons,  6  Watts 
&  S.  101;  Henry  v.  PitUHmrg  dk  A.  Bridge  Co. 
8  Walts  &  S.  85;  Susquehanna  Canal  Co.  v. 
Wright,  9  Watts  &  8.  9;  Bundle  v.  DelaiMrt 
d  B.  Canal  Co.  55  U.  8.  14  How.  80  (14:  335); 
Branson  v.  Philadelphia,  47  Pa.  330;  McReen 
V.  Delaware  Div.  Canal  Co.  49  Pa.  424,  52  Pa. 
117:  West  Branch  dk  8.  Canal  Co.  v.  MuUiner, 
68  Pa.  857;  Hojfer  v.  Pennsylvania  Canal  Co, 
87  Pa.  221. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

All  navigable  waters  are  under  the  control  of 
the  Unitei  Instates  for  the  purpose  of  regu-[272 
hitiug  and  improving  navigation,  and  although 
the  title  to  the  shore  and  submerged  soil  is  m 
the  various  states  and  individual  owners  under 
them,  it  is  always  subject  to  the  servitude  in 
respect  of  navigation  created  in  favor  of  the 
Federal  government  by  the  Constitution. 
South  Carolina  v.  Georgia,  98  U.  8.  4  [28: 
782]:  Shively  v.  Bowlby,  152  U.  8.  1  [88:381]; 
Eldridge  v.  Trezevant,  160  U.  8.  452  [40:  490]. 

In  South  Carolina  v.  Georgia,  a  proposed 
improvement  of  the  8avannah  river  consisted 
of  the  practical  closing  of  one  channel  around 
an  island  and  the  throwing  of  water  into  other 
channels,  to  the  substantial  improvement  of 
the  harbor  of  8avannah.  This  court  held 
that,  in  view  of  the  general  rule,  although 
structures  deemed  by  Congress  to  be  in  aid  of 
navigation  might  in  fact  be  in  obstructien  of 
certain  methods  of  navigation  of  the  paiticular 
stream,  their  construction  was,  nevertheless, 
within  the  Federal  power,  and  Mr.  Justice 
8trong.  delivering  the  opinion  of  the  court, 
said:  "It  is  not,  however,  to  be  conceded  thst 
Congress  has  no  power  to  order  obstructions 
to  be  placed  in  the  navigable  waters  of  the 
United  States,  either  to  assist  navigation  or  to 
change  its  direction  by  forcing  it  into  one 
channel  of  a  river  rather  than  the  other.  It 
may  build  lighthouses  in  the  bed  of  the 
stream.  It  may  construct  jetties.  It  may  re- 
quire all  navigators  to  pass  along  a  prescribed 
channel,  and  may  close  any  other  channel  to 
their  passage.  If,  as  we  have  said,  the  United 
States  have  succeeded  to  the  power  and  rights 
of  the  several  states,  so  far  as  control  over 
interstate  and  foreign  commerce  is  concerned, 
this  is  not  to  be  doubted.    .    .    .    Upon  this 
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subject  the  case  of  Pennsylvania  v.  Wheeling  & 
B,  Bridge  Co.  59  U.  S.  18  How.  421  [15:  485], 
is  ioBtructivo.  There  it  was  ruled  thai  the 
power  of  Congress  to  regulate  commerce  in- 
cludes the  regulation  of  intercourse  and  navi 
gation.  and  consequently  the  power  to  deter- 
mine what  shall  or  shall  not  be  deemed,  in 
the  judgment  of  law,  an  obstruciion  of  naviga- 
tion. .  .  .  The  case  of  Oray  v.  Chicago, 
L  AN.  R.  Co.  r' The  Clinton  Bridge'*)  77  U. 
8.  10  Wall.  454  [19:  909],  is  in  full  accord 
with  this  decision.  It  asserts  plainly  the 
power  of  Congress  to  declare  what  is  and 
what  is  not  an  illegal  obstruction  in  a  navi- 
ghble  stream." 

2731  *In  Shively  v.  BoroWy,  162  U.  S.  1  [38: 
381], the  leading  authorities  of  the  courts  of  the 
United  States  and  of  most  of  the  states  and  of 
Great  Britain  as  to  the  character  of  the  title  to 
submerged  land  are  considered,  and  the  con- 
clusion announced  that  the  title  is  in  each  state, 
with  full  power  in  the  state  legislature  to  con- 
fer it  on  individuals,  subject  at  all  times  to  the 
servitude  of  the  Federal  government  for  regu- 
lation and  improvement  of  navigation. 

In  EUiridge  v.  Trezerant,  160  U.  8.  452  [40: 
490],  the  doctrine  existing  in  the  state  of 
Louisiana  that  lands  abutting  on  the  rivers  and 
bayous  were  subject  to  a  servitude  in  favor  of 
the  public,  whereby  such  portions  thereof  as 
were  necessary  for  tV.e  purpose  of  making  and 
repairing  public  levees  might  be  taken,  in  pur- 
suance of  law,  without  compensation,  was 
fully  recognized  as  enforceable  notwithstand- 
ing the  14th  Amendment. 

By  the  established  law  of  Pennsylvania,  as 
observed  by  Mr.  Justice  Gray  in  Shively  v. 
Bowlby,  "the  owner  of  lands  bounded  by  navi- 
gable water  has  the  title  in  tbe  soil  between 
high  and  low  water  mark,  subject  to  the  public 
right  of  navigation,  and  to  tbe  authority  of  tbe 
legislature  to  make  public  improvements  upon 
it,  and  to  regulate  his  use  of  it." 

The  Constitution  of  that  state,  prior  to  1873, 
provided  that  no  man's  property  could  "be 
taken  or  applied  to  public  use  without  tbe  con- 
sent of  his  representatives  and  without  just 
compensation  being  made." 

In  Afonongahela  Nav.  Co,  v.  Coon»,  6  Watts 
&  S.  101,  plaintiff's  mill  site  was  destroyed  by 
the  backing  up  of  water  by  a  dam  built  by  a 
canal  company  under  authority  of  law  for  the 
improvement  of  navigation,  and  the  supreme 
court  of  Pennsylvania  held  this  to  be  a  mere 
consequential  damage  resuItinK  from  the  exer- 
cise of  the  public  right  to  improve  navigation; 
that  it  was  damnvm  absque  injuria;  and  that 
such  flooding  and  injuiy  did  not  amount  to  a' 
taking  under  the  Constitution. 

In  the  opinion  of  the  court  it  was  stated  by 
Chief  Justice  Gibson: 

"It  cannot  be  said  that  the  plaintiff's  mill 
was  taken  or  applied,  in  any  legitimate  sense, 
274 Iby  the  state,  or  by  the  company  ♦invested 
with  its  power;  nor  can  it  be  said  that  he  was  de- 

S rived  of  it.  In  the  case  of  Philadelphia  db  T. 
I  Co,  6  Whart.  25  [86  Am.  Dec.  202],  the 
words  in  the  first  paragraph  were  allowed  to 
baVe  their  obvious  and  popular  meaning,  so  as 
to  be  restrained  to  property  taken  away,  and 
not  extended  to  property  injured  by  an  act 
which  did  not  amount  to  an  assumption  of  tlie 
possession.  .  .  .  Still,  it  is  only  to  a  case  of 
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taking  that  the  obligation  extends;  and  when  a 
corporation  acts  by  virtue  of  a  coLsiitutional 
law,  it  is  subject  to  no  other  responsibility  for 
acts  of  consequential  damage,  than  is  specially 
provided  for.  ...  It  is  not,  therefore,  enough 
to  set  before  us  a  case  of  moral  wrong,  without 
showing  us  that  we  have  legal  power  to  redress 
it.  Beyond  constitutional  restraint  or  legisla- 
tive power,  there  is  none  but  the  legislative 
will,  tempered  by  its  sense  of  justice,  which 
has  happily  been  sufficient,  in  most  cases,  to 
protect  tbe  citizen.  Compensation  has  been 
provided  for  every  injury  which  could  be  fore- 
seen, whether  within  the  constitutional  injunc- 
tion or  not,  in  all  laws  for  public  works  by  the 
state  or  a  corporation,  though  cases  of  damage 
have  occurred  which  could  neither  be  antici* 
pated  nor  brought,  within  the  benefit  of  the 
provision  by  the  most  strained  construction. 
In  one  instance,  a  profitable  ferry  on  tbe  Sus- 
quehanna, at  its  confiuence  with  the  Juniata, 
was  destroyed  b^  the  Pennsylvania  canal;  and, 
in  another,  an  mvaluable  spring  of  water,  at 
tbe  margin  of  the  river,  near  Selinsgrove,  was 
drowned.  These  losses,  like  casualties  in  the 
prosecution  of  every  public  work,  are  acci- 
dental, but  unavoidable;  and  they  are  but 
samples  of  a  multitude  of  others." 

Numerous  subsequent  cases  sustain  the  rule 
thus  laid  down,  which  is,  indeed,  the  general 
rule  upon  the  subject. 

The  Pennsylvania  Constitution  of  1878  con- 
tained this  additional  provision:  "Municipal 
and  other  corporations  and  individuals,  in- 
vested with  the  privilege  of  taking-  private 
property  for  public  use,  shall  make  just  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed, by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements, 
which  compensation  shall  be  paid  or  secured  be- 
fore such  *taking,  in  jury,or  destruction  ;"[3  7  5 
and  in  Penhsylvania  R,  Co.  v.  Marchant,  119 
Pa.  541,  it  was  ruled  that  this  had  relation  to 
such  injuries  to  one's  property  as  were  the 
natural  and  necessary  results  of  the  original  con- 
struction or  enlargement  of  its  works  by  a  cor- 
poration, and  not  of  their  subsequent  opera- 
tion.    153  U.  8.  880  [88:  751]. 

The  5th  Amendment  to  the  Constitution  of 
the  United  States  provides  that  private  prop- 
erty shall  not  "be  taken  for  public  use  without 
just  compensation."  Here,  however,  the  dam- 
age of  which  Mrs.  Gibson  complained  was  not 
the  result  of  the  taking  of  any  part  of  her 
property,  whether  upland  or  submerged,  or  a 
direct  invasion  thereof,  but  the  incidental  con- 
sequence of  the  lawful  and  proper  exercise  of 
a  governmental  power. 

The  applicable  principle  is  expounded  in 
Northern  Transp.  Co,  ▼.  Chicago,  99  U.  S.  685 
[25:  8361.  In  that  case,  plaintiff  being  an 
owner  of  lands  situated  at  the  intersection  of 
La  Salle  street,  in  Chicago,  with  the  Chicago 
river,  upon  which  it  had  valuable  dock  and 
warehouse  accommodations,  with  a  numerous 
line  of  steamers  accustomed  to  land  at  that 
dock,  was  interrupted  in  his  use  thereof  by  the 
building  of  a  tunnel  under  the  Chicago  river 
by  authority  of  the  state  legislature,  in  accom- 
plishing which  work  it  was  necessary  to  tear 
up  La  Salle  street,  which  precluded  plaintiff 
from  access  to  his  property  for  a  considerable 
time:  also  to  build  a  cofferdam  in  the  Chicago 
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river,  which  eicluded  bis  vesiela  from  accese 

to  bis  ilocks:  and  xucb  ea  injurj  was  held  to 
be  damnum  nb^ue  injuria.  "This  court  said, 
Bgaia  ipealiiDf!  tliTougb  Mr.  Jusiire  Strong; 
'■Bui  scla  done  fn  the  proper  exercise  of  gov- 
etDDiental  powen,  aad  oot  directly  eacroach- 
lot;  upon  private  property,  thougb  their  coo- 
EcqueDCes  Diay  impair  Its  use,  are  unlversallj 
held  not  to  be  a  taking  nitliio  the  oieaniug  of 
tbe  constitutioDBl  provieion.  Tbey  do  not  ea- 
tllle  the  owner  of  sucb  properly  to  conipensa- 
tlou  from  tbe  Elate  or  its  aeents,  or  give  btm 
any  right  of  aclioa.  This  is  supported  b;  id 
Immense  neigbt  of  authority.  Tbose  nbo  are 
curious  to  see  tbe  decisions  nil!  Gnd  them  col- 
lected in  Cocley  on  CnnstilutioDal  Limilalioas, 
p.  &43.  and  notes.  Tbe  extremest  qualiflratlon 
876]  "of  the  doctrine  ia  to  be  found,  perhaps, 
In  Pumpells,  v.  Orrrn  Bay  ±  U.  Canal  Co.  80  U. 
8.  18  Wall.  ISe  [20:  557],  and  In  Eaton  v.  Be*. 
ftw,  C.  A  M.  S.  Co.  SI  N.  H.  504  [12  Am.  Rep. 
147].  Id  tboae  cases  It  nas  held  that  perma- 
nent flooding  of  private  property  may  be  re- 
garded as  a  'taking.'  Jn  those  cases  Ibere  na« 
a  physical  invasion  of  tbe  real  estate  of  tbe 
pmale  owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  case  there  was 
DO  sucb  Invasion.  No  entry  was  made  upon 
the  plaintiff's  lot.  All  that  whs  done  was  to 
render  for  a  time  Its  ase  more  inconvenient." 

Moreover,  riparian  ownership  Is  subject  to 
tbe  obligation  to  suffer  tbe  consequences  of  the 
ItDprovetneot  of  navigation  Id  the  exercise  of 
the  dominant  right  of  tbe  government  in  that 
regard.  Tbe  legislative  sutboriiy  for  these 
wurlts  consisted  simply  In  an  appropriation  for 
Ibeir  construction,  but  this  was  an  assertion  of 
a  rij;bt  belonging  to  the  government,  to  wblcb 
riparian  propertv  was  subject,  and  not  of  a 
rijtbt  to  appropriate  private  property,  not  bur- 
dened with  sucb  lervitude,  to  public  purposes. 

In   short,   tbe  damage  resulting   from   tbe 

Crosecullonof  Ihiilmprovement  of  a  navigable 
ighway  for  the  public  good  was  not  the  re- 
mit of  a  taking  of  appellant's  property,  and 
was  merely  incidental  to  the  exercise  of  a 
•ervitude  to  which  her  property  had  always 
been  subject. 
Judgment  affirmed. 


1.  Evidenoe  as  tooollatetal  •eenrltr  «tilcli,tt  b 
claimed,  should  have  been  eibausted  befor* 
brlDglDit'  ictloD  on  ■  note,  la  not  adoilsetblB  vo 
tbe  part  of  tbe  delenae  wtaere  there  is  do  aag- 
Restlon  In  the  aosirer  mpeotlng  »iicli  securitT. 

1.  An  affidavit  filed  with  Ibe  clerk,  but  not  liiocw> 
porated  la  aoT  bill  of  ezceptlona,  cannot  brine 
iDio  the  raoord  evidence  ol  what  took  pl>e«  o» 
the  triaL 

1.  Retusalbv  thetrialoouTttairlveaalutTuctloB 
presented  after  tbe  oharse  was  flnisbed.  without 
showing  ibHt  tbe  matter  bad  not  already  been 
fully  andsatlsfHCtorilreiplalDedto  the  Jury,  will 


RICHARD  PUNT. 

(Bee  B.  C.  Reporter'!  ed.  Ot-ieO.) 

Oinvrrtalion  a*  rtidence—eollaUral  Bteuritg — 

affidavit — T^aml  of  initruclion — 10  per  cent 

iamaga  on  affirmant*. 

L  A  eonverutlon  between  two  maker*  ofa  note, 
to  the  absence  at  tbe  payee,  cannot  be  proved  in 
ttaelr  favor  axalntt  bim  In  an  action  upon  tbe 


fi.    Ten  per  cent  damaffea  were  awarded  on  an  at* 

armance  when  tbe  errors  alleRed  wore  frlvolooi 

and  the  writ  of  error  was  sued  out  for  delay. 

[No.  1B6.] 

Argutd  and  SvbmilUd  March  3,  1837.  ItteidttI 

March  ft,  JS97. 

IN  ERROR  to  the  Supreme  Court  of  IbeTcr- 
rilory  of  Utah  to  review  a  judfnnent  of 
that  court  affirminp  the  Judgment  of  the  Dis- 
trict Court  of  the  Fourth  Judicial  District  of 
that  Territory  in  favor  of  tbe  plainliff,  Richard 
Flint,  against  the  defendanu,  Alfred  H.  Nel- 
son it  al.,  for  the  amount  of  a  note  executed 
by  them  with  Imerest.  Affirmed,  leitK  10  per 
tent  damage!. 
See  same  case  below,  10  Utah,  26L 

Statement  by  Mr.  Justice  Brew«ri 
On  June  3.  1893,  the  defendant  In  ermr 
commenced  suit  in  tbe  district  court  of  tbe 
fourth  Judical  district  of  the  territory  of  Utah 
for  the  county  of  Weber  upon  a  promlnory 
note,  of  which  the  following  is  a  copy: 

le.TOO.  Bait  Lake  aty.  Utah,  April  8.  ISOl. 
On  or  before  tbe  23a  day  of  April,  ISaS. 
without  grace,  for  value  received,  weor  either 
of  us  promise  to  pay  to  tbe  order  of  Richard 
Flint  |6,700,  negotiable  and  payable  at  Ogden, 
Utah,  without  defalcation  or  discount,  witb 
Interest,  al  the  rale  of  10  per  cent  per  aQDum, 
from  date  until  paid,  both  before  and  iSUt 
judgment 
Interest  payable  leml- annually. 

Alfred  H.  Nelaon. 

Frank  J.  Cannon. 

A.  U.  Cannon. 

The  original  answer  denied  that  plaintiff 
was  tbe  owner  or  bolder  of  the  note,  and  at- 
ie^  generally  (bat  It  was  made  without  cod- 


jdment  was  filed  which  stated  that  ibe 

plaintiff  bod  been  since  about  June  ID,  188>, 
the  holder  and  owner  of  two  promtsMry  note* 
signed  by  the  defendanU  Nelson  and  Frank  J- 
Cannon,  amounting  to  (6.700;  that  be  offered 
10  aurrender  those  notes  and  waive  all  claim 
for  intereai  if  the  makers  of  tboee  notes  would 
furnish  bIm  a  new  note  signed  by  tbem  and 

llaim.~A»  ioOeaarattnruef  third -permmtrtf erred  I  Aitowhat  partieularUv  ta  txetfMont  It  neeetnn 
to.  tPtOence  ngalnsl  parly,  see  natee  to  Clerk  v.  (n  order  too  review  in apvellate eourU  generaltx- 
Busell,  1:  MO,  and  Leeds  v.  Marine  Ins.  Co,  <; nt,   c<pf (vn  or  ottfectfcin,  uA<nno(tuflc<ent,-aeenolclQ 

A$  to  fxtml  cFldcnee  at  to  ZiOl  or  note  adinlra<6l<   Moore  v.  Bank  of  HetntpoUo,  10:  IT& 
far  what  purpOH,  see  note  to  Bonk  of  ITiilted 
State*  ▼.  Dunn.  B:  110,  I 
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their  codefendant  In  this  case,  A.  H.  Cannon;  I 
that  in  reliance  upon  such  agreement  the  note 
sued  upon  was  signed  and  the  plaintiff  obtained 
possession  of  it  upon  a  promise  to  return  the 
old  notes,  which  he  had  failed  to  do.  This 
amended  answer  was  met  by, in  substance,  a  gen- 
eral denial.  Upon  a  trial  before  the  court  and  a 
jury  a  verdict  and  Judgment  were  returned 
278jand  entered  *in  favor  of  the  plaintiff  for 
the  full  amount  of  the  note  and  interest.  This 
judgment  was  thereafter  affirmed  by  the  su- 
preme court  of  the  territory,  to  reverse  which 
latter  judgment  of  affirmance  a  writ  of  error 
was  sued  out  from  this  court. 

Mr,  Abbot  R.  Hey  wood  for  plaintiffs  In 
error. 
Mr,  Pliny  B.  Smith  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  the  face  of  the  paper  the  right  of  the 
plaintiff  to  recover  is  clear.  The  record  does 
not  contain  the  entire  testimony  offered  on  the 
trial.  It  cannot,  therefore,  be  said,  even  if 
this  court  were  at  liberty  to  examine  the  testi- 
mony, that  it  was  not  amply  sufficient  to  sus- 
tain the  verdict  and  judgment. 

It  is  allegefl  that  the  trial  court  erred  in  rul* 
Ing  out  evidence  of  a  conversation  between 
Frank  J.  Cannon  and  A.  H.  Cannon  in  the 
absence  of  the  plaintiff — a  conversation  which 
it  was  claimed  induced  A.  H.  Cannon  to  sign 
the  note.  The  mere  statement  of  the  proposi- 
tion carries  its  own  answer.  Conversations 
between  two  makers  of  a  note,  in  the  absence 
of  the  payee,  are  clearlv  not  binding  upon  the 
latter.  Imo  representations,  true  or  false,  made 
by  one  maker  of  a  note  to  another,  no  secret 
understanding  between  such  makers,  no  in- 
ducements offered  by  one  to  the  other,  affect 
the  validity  of  the  instrument  in  the  hands  of 
the  payee  unless  he  knew  or  was  chargeable 
with  notice  of  such  facts.  The  vital  question 
is  not  what  passed  between  the  makers  by 
themselves,  but  what  passed  between  the  payee 
and  any  one  of  the  makers. 

It  is  also  alleged  that  there  was  error  in  re- 
fusing to  permit  evidence  as  to  certain  collat- 
eral security,  which  it  is  claimed  should  have 
been  exhausted  before  an  action  could  be  main- 
tained on  the  note.  It  is  a  sufficient  reply  to 
this  contention  that  there  is  no  suggestion  in 
279]theanswerof  anv  collateral  ^security.and 
the  court  properly  refused  to  consider  any  de- 
fenses not  so  presented. 

A  final  matter  is  this:  Frank  J.  Cannon  tes- 
tified that  when  he  handed  this  note  to  plain- 
tiff the  latter  promised  to  return  the  two  orin- 
nal  notes  of  $8,200  and  $8,500  respectively, 
amounting  in  the  aggregate  to  $6,700,  which 
he  then  held;  that  ne  failed  to  do  so,  or  to 
cancel  such  prior  notes.  The  bill  of  excep- 
tions states  that  the  defendants  asked  the  fol- 
lowing instruction: 

"If  you  find  that  Flint  took  the  note  in  suit 
under  the  representations  that  he  would  return 
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it  the  following  day  or  cancel  the  old  notes, 
then  you  must  find  a  verdict  for  defend- 
ants." 

Upon  which  the  court  made  this  minute: 

*'i^ot  handed  in  until  after  the  instruction 
had  been  given. 

'*This  request  was  not  given  the  court  until 
after  the  court  had  instructed  the  jury;  there- 
fore refused." 

The  instructions  which  were  given  are  not 
copied  in  the  record,  nor  is  there  anything  in 
the  bill  of  exceptions  showing  how  long  after 
the  court  had  finished  its  charge  to  the  jury 
this  instruction  was  asked.  It  is  true  that 
there  appears  in  the  transcript,  as  printed,  this 
affidavit  of  counsel: 

''A.  R.  Hey  wood  on  oath  says:  'I  handed 
above  request  for  instruction  to  judge  im- 
mediately on  his  ceasing  his  own  charge  to 
jury,  and  on  his  refusal  I  took  on  the  margin 
an  exception  to  his  refusal.'" 

But  no  such  affidavit  can  be  considered  by 
this  court  A  party  cannot  by  merely  filing 
with  the  clerk  an  affidavit,  not  incorporated  in 
tnj  bill  of  exceptions,  bring  into  the  record 
evidence  of  what  took  place  on  the  trial.  So 
that  upon  the  record  as  properly  prepared  we 
can  only  consider  the  question  whether  error 
can  be  adjudged  in  a  refusal  by  the  trial  court 
to  give  an  instruction  presented  at  any  time 
after  it  has  finished  its  charge,  and  when  It 
does  not  appear  that  the  same  matter  has  not 
already  been  fully  and  satisfactorily  explained 
to  the'jury.  Obviously  but  one  answer  can 
be  given  to  this  question.  It  cannot  be  that 
after  the  court  has  finished  its  charge,  after 
perhaps  the  jury  have  retired  to  consider  of 
their  verdict,  and  at  any  time  before  such  ver- 
dict is  returned, *a  party  can  hand  up  an [280 
instruction  to  the  court  and  demand  as  of  right 
thst  it  shall  be  given  to  the  jury;  and  then  if 
the  court  fails  to  recall  the  jury,  and  give  such 
instruction,  and  it  embodies  a  proposition  ap- 
parently correct,  the  judgment  must  be  set 
aside  without  any  showing  as  to  what  the 
charge  of  the  court  really  was,  or  that  it  did 
not  cover  the  matter  contained  in  this  instruc- 
tion asked  at  such  late  time.  It  is  unnecessary 
to  consider  whether  the  proposition  of  law  as 
stated  therein  was  correct  or  not.  It  is  enough 
to  hold  that,  so  far  as  this  record  discloses  the 
time  and  manner  in  which  this  instruction  was 
presented,  it  does  not  affirmatively  appear  that 
it  was  presented  under  such  circumstances  as 
to  demand  consideration  on  the  part  of  the 
court 

These  are  all  the  questions  presented.  We 
see  no  error  in  the  record,  and  must  affirm  the 
judgment. 

The  defendant  in  error,  plaintiff  below,  asks 
this  court  to  add  10  per  cent  damages,  on  the 
ground  of  the  frivolousness  of  the  errors  al- 
leged, and  because  the  suing  out  of  the  writ 
of  error  was  for  delay.  Under  clause  2  of  rule 
23  of  this  court  we  think  this  application 
should  be  granted.  Ths  judgment  is  affirmed, 
with  eoits,  and  10  per  cent  damage*. 
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PANAMA  RAILROAD  COMPANY,  Appt,  York,  to  recover  damages  sustained  by  the 

V.  libellant    through    iDjunes  received    by    iU 

NAPIER  SHIPPING  COMPANY.  steamer  Stroma,  while  lying  at  the  respond- 
ent's pier  in  the  port  of  Colon. 

(See  S.  C.  Reporter's  ed.  280-89a)  The  undisputed  facts  of  the  case  were  sub- 
stantially   as  follows:    The    libellant  was  a 

Entire  ease,  when  reexamined— jurisdiciion  of  British  corporation  and  owner  of  the  steamer 

admiralty — Uahility  of  owner  of  pier  for  in-  Stroma,  and  the  respondent  a  New  York  cor- 

jury  to  a  vessel.  poration  and  the  proprietor  of  certain  piert 

known  as  piers  Nos.  1  and  2  at  Colon,  in  the 

L   The  entire  case  Is  open  for  examination  by  this  Isthmus  of  Panama,  and  of  a  slip  between 

court  when  in  the  exercise  of  its  supervisory  Ju-  ^^^    •           ^rhese  piers  it  was  accustomed  to 

rtediction  it  issues  a  writ  ot  certiorari  tobrin*fup  j          ^       ,    desiring  to  use  the  same,  and  to 

the  whole  record  of  the  case  after  an  opinion  by  \;   "    coo^m  vic^iiiug  vy,  iio^  tu^           .'.        •  ^ 

the  circuit  court  of  appeals  afflrminK  a  decree  for  charge  wharfage  therefor.     Be  ween  the  piers, 

damaves,  although  this  was  the  second  appeal  to  which  were  parallel  to  each  other,  was  a  slip 

that  court  and  the  circuit  court  of  appeals  may  about  135  feet  wide,  in  which  there  was  water 

have  been  limited  to  the  mere  question  of  dam-  to  a  depth  of  about  20  feet  at  the  bulkhead,  to 

aeres  because  on  a  prior  appeal  it  had  decided  30  feet  at  the  end  of  the  pier.     Pier  No.  2  wat 

the  merits  of  the  case  by  reversing  a  decree  of  about  450  feet  in  length,  covered  with  a  shed, 

dismissal,  and  had  remanded  the  case  for  an  as-  in  the  sides  of  which  were  doors  at  intervals 

aessment  of  damasres.  for  the  transfer  of  cargo  to  and  from  vessels 

8.    A  court  of  admiralty  has  jurisdiction  of  a  libel  lying  at  the  pier, 

asrainst  a  domestic  corporation  by  a  foreigrn  cor-  Yot  a  few  weeks  prior  to  the  arrival  of  the 

poration  for  damage  to  a  vessel  In  a  foreign  port  stroma,    respondent    had    been    engaged    in 

while  entering  a  pier,  by  a  dangerous  obstruction  dredging  the  slip,  and  for  this  purple  had 

under  water.                     ,  „  v,   4-     i  4       ♦  employed  a  steam  dredge.  60  feet  long  by  80 

^ .^CZ^Z^'enJi^:^^^^  feet  wide,  consisting  ofit  shallow  scow,  u'pon 

Jp^leofa^unkend'^^  which  were  a  steam  boiler  a  crane  operated 

was  not  known,  where  he  merely  assented  to  the  ^J  machinery  and  used  for  hoistine  the  refuse 

occupation  of  the  berth,  and  the  agent  of  the  "om  the  bottom  of  the  slip,  and  a  spindle 

vessel,  who  was  acquainted  with  the  danger  or  about  9  feet  long,  located  in  the  middle  of  the 

put  upon  Inquiry  respecting  it,  assumed  the  re-  forward   end   of   the  scow,   constituting   the 

sponsibility  of  providing  the  vessel  with  a  safe  pivot  of  the  crane.     On  December  6.  1888, 

berth.  while  the  dredge  was  anchored  in  the  slip  be- 

[No.  102.  J  tween  the  piers,   the  port  was  visited  by  a 

Argued  January  SS,  1897.    Decided  March  SS,  storm  known  as  a  ''norther,"  which  was  to 

1897.  violent  that  the  vessel  foundered  and  sank  io 

the  slip.  Respondent  secured  a  wrecking  vessel 

ON  WRIT  OP  CERTIORARI  to  the  Circuit  and  diver  to  raise  the  dredge  and  to  remove  it 

Court  of  Appeals  for  the  Second  Circuit  to  from  the  slip,  operations  */or    which  [282 

review  a  decree  of  that  court  reversing  the  de-  were  begun  December  15.     The  diver  located 

cree  of  the  Circuit  Court  of  the  United  States  the  dredge  as  lying  diagonally  across  the  slip, 

for  the  Southern  District  of  New  York  of  July  the  corner  of  the  dredge  being  about  22  feet 

7.  1891,  which  affirmed  pro  forma  the  decree  from  pier  No.  2;  but  owing  to  the  turbidness 
of  the  District  Court  of  the  United  States  for  of  the  water  he  did  not  discover  the  spindle, 
said  District  dismissing  a  libel  filed  in  said  Dis-  He  also  found  the  crane  and  boiler  detached 
trict  Court  for  damages  sustained  by  the  Napier  from  the  dredge  and  lying  upon  the  other  side 
shipping  Company,  libellant,  through  injuries  toward  pier  No.  1.  He  marked  the  dredge 
received  by  its  stenmer  Stroma  while  lying  at  and  detached  machinery  with  buoys,  located 
the  pier  of  the  Panama  Railroad  Company,  re-  at  the  end  of  the  crane,  at  the  platform,  at  the 
spondent,  in  the  port  of  Colon,  Isthmus  of  boiler,  and  at  the  two  ends  of  the  dredge,  five 
Panama;  also  to  review  the  decree  of  said  Cir-  buoys  in  all.  Besides  the  buoys  the  wrecking 
cuit  Court  of  Appeals  affirming  the  decree  of  boat  itself  was  secured  in  the  slip  near  the 
the  said  Circuit  Court  for  the  damages  sus-  wreck,  the  head  in  and  the  stern  towards 
tained  by  the  libellai^  for  the  said  injuries,  the  sea,  with  two  lines  running  across  to  ^acb 
Decree  of  Circuit   Court  of  July  7,  1891,  af  pier. 

firmed,  and  cause  remanded  to  that  court  with  The  Stroma  arrived  in  Colon  about  8 o'clock 

directions  to  dismiss  the  libel.  in  the  morning  of  December  81.  drawing  11 

See  same  case  below.  42  Fed.  Rep.  922,  1 U.  feet  forward  and  13  feet  aft.  and,  as  the  ap- 

8.  App.  161.  20  U.  S.  App.  568.  proached  Wh  piers,  her  consignee  raised  a  flag 

at  the  end  of  pier  No.  2  to  indicate  the  berth 
Statement  by  Mr.  Justice  Brown:  she  was  to  occupy.    There  was  a  shed  on  the 
This  was  a  libel  in  personam,  filed  in  the  pier,  and  in  order  to  avail  herself  of  the  open- 
district  court  for  the  southern  district  of  New  ings  in  the  shed  in  the  discharge  of  her  cargo. 


NOTB.— ./If  to  what  quettiofiB  the  United  StcUes  Su- 
premc  Court  wilL  review  on  writ  of  error;  biU  of  es- 
cepCtoTis,— see  note  to  Parks  v.  Turner,  18:  888. 

Aa  to  high  «eax,  meaning  of,  see  note  to  United 
States  V.  Wiltt>erflrer.  5:87. 

Ab  t/t  what  ptacM  the  jurisdiction  of  admiraUy  is 
confined  to,  see  note  to  A  lien  v.  Newberry.  10: 110. 

As  to  iwrUdiclion  of  atate  and  United  State*  coutia, 

1004  166  U.  & 


as  to  territory  and  offenses:  ebb  and  flow  of  tide^  as 
to  criminal  and  eivU  jurisdiction,— see  notes  to 
United  States  r.  Be  vans,  4:  404,  and  The  Thomas 
Jefferson.  6:  dn?. 

A»  to  right  jo  conatmet  vharve*:  right  tochargs 
whiirfagc:  licnfor,—aee  note  to  Expai-te  Easton, 
£4:  373. 
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the  Stroma  adjusted  herself  accordingly.  She 
lay  at  the  pier  during  the  day  discharging  her 
cargo,  and  was  there  seen  and  visited  bv 
agents  of  the  respondent.  At  about  6  o'clock 
in  the  evening,  it  was  reported  that  there  was 
•omething  wrong  in  the  engine  room,  and 
upon  the  engineer  going  down  he  heard  a 
rush  of  water  coming  into  the  ship.  An  in- 
vestigation disclosed  a  hole  in  the  bilge  of  the 
ship's  bottom  on  the  starboard  side,  punctured 
by  what  was  afterwards  discovered  to  be  the 
epindle  rising  from  the  deck  of  the  sunken 
dredge.  The  deck  of  the  dredge  was  16  feet 
under  water;  the  spindle  over  7  feet  in  height, 
and  about  9  inches  in  diameter.  The  vessel 
continued  to  fill  with  water  and  sank.  Fifteen 
days  later  she  was  raised,  temporarily  repaired, 
and  then  brought  to  New  York,  where  full 
repairs  were  made.  A  considerable  portion 
of  her  cargo  was  ruined,  and  other  portions 
damaged. 

Upon  a  hearing  in  the  district  court  the 
libel  was  dismissed  (43  Fed.  Rep.  922).  and 
upon  appeal  to  the  circuit  court  (in  which 
court  the  appeal  was  pending  when  the  act  es- 
tablishing the  court  of  appeals  was  passed)  the 
283]  decree  of  *the  district  court  was  affirmed 
proforma^  and  an  appeal  taken  to  the  circuit 
court  of  appeals,  which  reversed  the  decree  of 
the  district  and  circuit  courts  (1  U.  S.  App. 
161),  and  remanded  the  cause  to  the  circuit 
court  for  an  ascertainment  of  damages,  which 
were  subsequently  assessed  in  the  circuit  court, 
and  a  final  decree  rendered  for  $38,861.86.  A 
second  appeal  was  taken  to  the  circuit  court 
of  appeals,  which,  on  April  19,  1894,  afiirmed 
the  decree  of  the  circuit  court  (20  U.  S.  App. 
568).  Whereupon  respondent  was  granted  a 
writ  of  certiorari  from  this  court 

MesarB.  Frederic  R.  Coiidert  and  Datid 
Keane  for  appellant. 

Messrs,  WilhelmiiB  Mjrnderse  and  But- 
ler, StUlman,  dt  Bubbard  for  appellee. 

*  Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  main  question  in  this  case  is  one  of 
fact,  and  turns  upon  the  point  whether  the 
accident  to  the  Stroma  was  caused  by  the  neg- 
ligence of  the  respondent,  or  that  of  the 
libellant. 

1.  It  is  claimed  that,  upon  this  hearing,  we 
are  limited  to  the  question  of  damages,  for  the 
reason  that  the  writ  of  certiorari  was  issued 
after  the  decrees  of  the  district  and  circuit 
courts,  dismissinjp  the  libel  upon  the  merits, 
had  been  reversed,  the  case  remanded  to  the 
circuit  court  to  assess  the  damages,  a  final  de- 
cree of  the  circuit  court  for  $88,861.86,  and  a 
second  appeal  to  the  court  of  appeals,  which 
had  pronounced  an  opinion  afllrming  the  de- 
cree of  the  circuit  court,  although  no  formal 
decree  seems  to  have  been  entered  at  the  time 
the  writ  of  certiorari  was  issued.  While  this 
writ  begins  with  a  recital  that  **there  is  now 
pending"  in  the  circuit  court  of  appeals 
"a  suit  in  which,"  etc..  we  think  it  is  gi?ing 
It  too  narrow  a  construction  to  hold  that  it 


*of  certiorari  set  forth  the  facts  of  the  [284 
case, and  claimed  that  upon  those  facts  the  libel 
should  have  been  dismissed — making  no  claim 
whatever  that  error  had  been  committed  in 
the  assessment  of  damages.  A  difference  oif 
opinion  existed  in  the  court  below  upon  the 
question  of  liability,  and  the  writ  was  granted 
to  review  the  whole  case  as  on  appeal  from 
the  second  decree  of  the  circuit  court,  which 
was  contrary  to  Ita  first  decree,  and  was 
entered  in  obedience  to  the  direction  of  the 
court  of  appeals. 

If,  under  such  circumstances,  this  court 
were  powerless  to  examine  the  whole  case 
upon  certiorari,  we  should  then  be  compelled 
to  issue  it  before  final  decree,  whereas,  as  was 
recently  said  in  the  case  of  The  Conqueror 
[ante,  514],  it  is  and  generally  should  be  issued 
onlv  after  a  final  decree.  The  case  of  Pearee 
V.  'Oermania  Ins.  Co.  (*'The  Lady  Pike*%  96 
U.  S.  461  [24:672],  is  not  in  point.  In  that 
case  there  had  been  an  appeal  from  a  decree 
dismissing  the  libel,  which  was  reversed  by 
this  court,  and  the  cause  remanded  for  an 
assessment  of  damages.  A  second  appeal  was 
taken  from  such  assessment,  and  it  was  held 
that  the  re-examination  of  the  case  could  not 
extend  to  anything  decided  here  upon  the  first 
appeal.  So  in  Ames  v.  Quimby,  106  U.  S.  843 
[27: 100],  it  was  held  that  after  a  new  trial  had 
been  had,  pursuant  to  the  mandate  of  this 
court,  and  a  second  judgment  rendered,  no 
errors  other  than  those  committed  after  the 
mandate  was  received  below  can  be  considered 
here.  To  the  same  effect  are  Roberts  v.  Cooper, 
61  U.  S.  20  How.  467  [15:9691;  Wayne  County 
Supers.  V.  Kennicott,  94  U.  8.  498  [24:  2601; 
Clark  V.  Keith,  106  U.  S.  464  [27:802];  and 
Chaffln  V.  Taylor,  1 16  U.  S.  567  [29: 727].  Bat 
while  the  court  of  appeals  may  have  been 
limited  on  the  second  appeal  to  questions  aris- 
ing upon  the  amount  of  damages,  no  such 
limitation  applies  to  this  court,  when,  in  the 
exercise  of  its  supervisory  jurisdiction,  it  issuef 
a  writ  of  certiorari  to  bring  up  the  whole  rec- 
ord. Upon  such  writ  the  entire  case  is  before 
us  for  examination. 

2.  There  is  no  diificultv  about  the  jurisdio 
tion  of  a  court  of  admiralty  in  this  case.  So 
far  as  concerns  the  subject-matter  of  the  libel 
it  is  covered  by  the  case  of  Philadelphia,  W.  d 
B.  R.  Co.  V.  Philadelphia,  II.  de  O.  Steam 
Tou^foat  Co.  64  U.  S.  23  How.  209  [16:4881.  In 
which  it  was  held  that  *the  jurisdiction  [286 
of  a  court  of  admiralty  extended  to  an  Injury 
received  bv  a  vessel,  by  running  upon  certain 
piles  which  had  been  negligently  left  in  the 
bed  of  the  Susquehanna  river  at  Havre  da 
Grace.  See  also  AtUe  v.  Northisestem  PacM 
Co.  88  U.  S.  21  Wall.  889  [22:619],  and  % 
Brown,  Civ.  <&  Adm.  Law,  203. 

The  fact  that  the  cause  of  action  arose  io 
the  waters  of  a  foreign  port  is  Immaterial. 
While  in  some  cases  it  Is  said  that  a  court  of 
admiralty  has  jurisdiction  of  all  torts  arising 
upon  the  high  seas,  or  upon  the  navigable 
waters  of  the  United  States  {CommerciiA 
Transp.  Co.  v.  Fitzhvgh,  66  U.  8.  1  Black,  574 
[17:107];  Holmes  v.  Oregon  db  C.  R.  Co.  5  Fed. 
Kep.  77;  The  Clatsop  Chief,  8  Fed.  Hep.  167), 


was  intended  to  bring  before  this  court  only 

the  question  of  damages  then  pendine  before   the  connection    in  which  those   words 
the  circuit  court  of  appeals,  particularly  in   found  indicate  that  they  were  not  used  re* 
view  of  the  fact  that  the  petition  for  the  writ  |  strictively;  and  the  law  is  entirely  well  settled, 
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both  in  England  and  In  this  country,  that  torts 
orij^inating  within  the  waters  ol  a  foreign 
power  may  be  the  subject  of  a  suit  in  a  do- 
mestic court.  The  authorities  upon  this  sub- 
ject are  fully  reviewed  in  an  exhaustive  opin- 
ion by  the  late  Judge  Emmons  in  the  case  of 
The  Avorif  Brown,  Adm.  170,  wherein  juris- 
diction was  taken  of  a  collision  occurring 
upon  the  Welland  canal  in  Canada.  To  the 
same  effect  are  Smith  v.  Condry,  42  U.  S.  1 
How.  28  [11 :35J;  The  Tieonderoga,  Swab.  Adm. 
215;  The  Qriffmcdd,  Swab.  Adm.  430;  The 
Diana,  Lush.  Adm.  589;  ^^0  Courier,  Lush. 
Adm.  451;  The  HaUey,  L.  R.  2  Adm.  &  Eccl. 
8,  L.  R  2  P.  C.  193;  The  Mali  /w,  L.  R  2 
Adm.  &  Eccl.  356;  The  M,  Moxham,  L.  R.  1 
Prob.  Div.  48.  107. 

Indeed,  large  numbers  of  collisions  arise 
upon  the  Canadian  side  of  the  St.  Clair,  De- 
troit, and  St.  Lawrence  rivers,  which  would 
not  be  cognizable  in  our  courts,  if  the  general 
proposition  claimed  by  the  appellant  were 
true,  since  by  the  treaty  between  this  country 
and  Great  Britain  the  boundary  line  is  located 
in  or  near  the  center  of  the  river. 

Had  both  parties  to  the  libel  been  foreigners, 
it  might  have  been  within  the  discretion  of  the 
court  to  decline  jurisdiction  of  the  case,  though 
the  better  opinion  is  that,  even  under  those  cir- 
cumstances, the  court  will  take  cognizance  of 
torts  to  which  both  parties  are  foreigners:  at 
least  in  the  absence  of  a  protest  from  a  foreign 
consul.  T?ie  Maggie  Hammond  v.  Moreland 
{*'The  Maggie  Hammond"),  76  U.  S.  9  Wall. 
485 [19: 772 1;  TheBelgenlandY.JensenMilJ.  8. 
2861855  p9: 152];  *The  Courier,  Lush.  Adm. 
541 ;  T?ie  Havana,  1  Sprague,  402;  The  Invin- 
cible, 2  Gall.  29;  The  Johann  Friederick,  1  W. 
Rob.  Adm.  85;  The  Charkieh,  L.  R.  4  Adm.  & 
Eccl.  120;  The  Vivar,  L.  R.  2  Prob.  Div.  29; 
The  Anne  Johanne,  2  Stuart,  Vice  Adm.  521; 
Thomaeaen  v.  WhittoeU,  9  Ben.  113;  Chubb  v. 
Hamburg- American  Packet  Co.  89  Fed.  Rep. 
481. 

8.  Was  there  any  negligence  on  the  part  of 
the  respondent,  or,  to  state  it  more  accurately, 
was  there  any  negligence  with  respect  to  the 
libellant.  or  of  which  it  was  entitled  to  com- 
plain? 

The  owners  of  the  Stroma  were  represented 
at  Colon  by  one  Andrews,  who  was  acting  as 
the  agent  for  William  Warriner,  the  regular 
agent  of  the  West  India  &  Pacific  Steamship 
Company,  and  the  consignee  at  Colon  of  the 
Stroma.  Learning  that  the  steamer  was  about 
to  arrive.  Andrews  wrote  to  Mr.  Abello,  the 
harbor  master  of  the  port  and  the  freight 
agent  of  the  Panama  Company,  asking  him 
that  a  berth  be  assigned  to  the  Stroma,  which 
was  expected  to  arrive  in  a  day  or  two.  In 
reply.  Mr.  Abello  came  to  him  in  person,  and. 
as  Abello  says,  told  him  the  West  Indian,  also 
expected,  could  go  to  No.  1  wharf,  but  that  he 
had  no  berth  for  the  Stroma.  Mr.  Andrews 
suggested  to  him  that  the  seaward  end  of  the 
■orUi  side  of  No.  2  wharf  might  be  a  suitable 
place,  and  Abello  assented  to  his  putting  her 
there.  Andrews  admits  that  he  had  seen  the 
dredee  sink  in  the  slip,  but  claims  that  "at  the 
timelt  sunk  it  was  lying  close  to  No.  1  wharf, 
to  which  it  had  been  moored,"  the  distance  be- 
tween the  two  wharves  being  about  150  feet. 
As  his  office  was  opposite  AmIIo'b,  and  but  a 
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short  distance  from  the  dock,  he  must  have 
known  that  a  diver  had  been  engaged  in  the 
work  of  raising  the  sunken  dredge,  although 
he  testifies  that  he  could  not  say  that  he  saw 
the  diver  at  work,  and  did  not  remember  being 
informed  that  the  dredge  was  broken  into 
pieces,  which  were  scattered  abou(  in  several 
places  in  the  slip.  He  could  hardly  have  failed 
to  observe  that  no  vessel  had  been  moored  on 
that  side  of  the  slip  since  the  dredge  sank. 
He  denies  that  he  had  seen  any  of  the  buoys 
which  had  been  placed  to  mark  the  position  of 
the  sunken  dredge,and  says  *that  he  took [2287 
it  for  granted  that  the  railroad  company, having 
had  a  diver  at  work  on  the  sunken  dredge  for 
several  days,  knew  whether  this  berth  was  safe 
or  not;  that  he  relied  upon  their  knowledge 
for  a  safe  berth,  and  supposed  that  the  wreck 
was  on  the  north  side  of  the  slip  where  he  saw 
the  dredge  sink.  It  appears,  however,  that 
operations  for  raising  the  wreck  had  been  pro- 
gressing for  about  three  weeks  prior  to  the 
arrival  of  the  Stroma. 

The  steamer  arrived  at  about  8  o'clock  in 
the  morning  of  December  81,  was  met  by  a 
boat  sent  out  by  the  agent  of  the  company  to 
direct  her  to  the  dock,  and  was  ordered  by  the 
man  in  charge  to  go  to  pier  No.  2.  and  find  a 
berth  on  the  north  side  of  the  wharf.  Aa  the 
steamer  approached,  the  company's  flag  was 
displayed  from  the  corner  of  the  wharf,  indi- 
cating the  position  she  should  take.  As  she 
neared  the  wharf.  Andrews  spoke  to  the  officer 
in  charge,  reminding  him  of  the  dredge  being 
there,  pointing  him  in  the  direction,  and  then 
called  out  tq  Uie  captain  ''hug  in  close  to  the 
wharf,  and  vou  will  clear  the  wreck."  The 
testimony  of  the  supercargo  of  the  Stroma  was 
that,  as  the  steamer  swung  along  parallel  with 
the  pier.  Andrews  called  out  to  the  captain 
"to  be  very  careful  in  backing  up  the  dock 
and  not  permit  the  stern  of  the  ship  to  swing 
out  into  the  dock,  as  there  was  a  sunken 
dredge  somewhere  up  the  dock  that  it  might 
run  foul  of;"  and  that  similar  instructions 
were  given  by  Mr.  Commager.  an  employee  of 
the  railroad  company,  who  was  standing  on 
the  dock  awaiting  her  arrival. 

This  testimony  is  corroborated  by  Com- 
mager himself,  who  swears  that,  when  he 
went  down  to  meet  the  steamer,  he  reminded 
Andrews  of  the  danger,  saying:  "I  suppoee 
you  have  not  forgotten  about  that  dredge," 
pointing  out  its  position,  and  that  Andrews 
did  not  answer  him,  but  spoke  to  some  officer 
of  the  boat,  calling  out  and  reminding  him  of 
the  dredge  being  there.  This  testimony  is 
also  corroborated  by  that  of  the  witnese 
Muller,  ^so  an  employee  of  the  railroad  com- 
pany, who  heard  the  conversation  with  Com- 
mager. It  would  appear  that  at  this  time  the 
buoys  which  had  been  placed  to  mark  the 
position  of  the  wreck  were  still  visible— at 
'least  four  witnesses  swore  to  that  effect,  [288 
and  there  was  practically  nothing  to  contradict 
them.  But  as  they  do  not  seem  to  have  been 
at  all  conspicuous  we  do  not  think  that  negli- 
gence can  be  imputed  to  anyone  for  not 
observing  them. 

Had  the  respondent  undertaken,  through  its 
agent,  to  provide  a  berth  for  the  Stroma  and 
see  that  she  was  properly  moored,  it  woald 
probably  have  been  responsible  for  this  eoei- 
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dent;  out  it  appears  that  Abello,  the  com- 
pany's agent,  on  being  applied  to  for  a  berth, 
merely  assented  to  a  suggestion  made  by 
Andrews,  that  the  Stroma  was  a  small 
steamer,  and  that  he  could  very  easily  put 
her  on  the  north  side  of  No.  2  pier,  on  the 
other  side  of  the  obstruction  (meaning  thereby 
the  seaward  end  of  the  wharf),  to  which 
Andrews  replied  that  "if  you  will  do  that 
there  will  be  no  objection  to  your  doing  so." 
He  further  says  that,  in  the  same  interyiew, 
Andrews  told  him  that  he  had  seen  the  dredge 
sink;  that  he  had  been  on  the  .wharf  when  she 
had  sunk  in  the  morning,  and  that  he  had 
witnessed  her  going  down.  Not  only  had 
Andrews  undertaken  himself  to  bring  the 
ship  to  a  berth,  but  he  admits  it  to  have  been 
the  custom  of  the  place  for  the  railroad  com- 
pany to  leave  the  putting  of  the  ship  at  the 
Derih  entirely  under  the  management  of  the 
agent  of  the  ship.  Under  such  circumstances, 
it  is  clear  that  Andrews,  knowing  that  the 
dredge  was  sunk  somewhere  in  the  slip, 
should  have  made  further  inquiries  as  to  its 
eiact  location,  since  from  their  conversation, 
and  from  what  Abello  knew  of  Andrews* 
knowledge,  he  had  a  right  to  assume  that 
Andrews  had  informed  himself  of  the  danger 
of  the  Stroma  lying  there,  and  of  the  spot 
where  the  dredge  was  sunk;  or,  at  least,  that 
he  would  look  for  the  buoys  and  ascertain  for 
himself. 

In  all  the  cases  in  which  wharfingers  have 
been  held  for  casualties  of  this  kind,  the  vessel 
has  approached  the  slip  in  ignorance  of  the 
real  condition  of  the  bottom,  and  the  respond- 
ent has  been  held  liable,  upon  the  theory  that 
it  was  his  duty  to  furnish  a  safe  berth. 

This  test  is  manifestly  inapplicable  where 
the  agent  of  the  vessel  is  already  acquainted 
with  the  danger,  and  assumes  the  responsibili- 
ty of  providing  her  with  a  safe  berth.  In  this 
289]ca8e  *there  was  no  misrepresentation  or 
concealment,  and  if  Abello  did  not  point  out 
the  precise  location  of  the  dredee,  it  was  evi- 
dently because  he  supposed,  ana  bad  a  right 
to  suppose,  that  Andrews  knew  it  already,  or 
would  make  further  inquiries  if  he  deemed  it 
necessary.  It  is  altogether  probable  that  both 
parties  assumed  that  the  Stroma,  being  a  small 
steamer,  drawing  only  18  feet  of  water,  when 
there  was  22  feet  of  clear  water  above  the 
deck  of  the  dredge,  could  safely  lie  inside,  if 
not  immediately  over,  the  dredge,  and  that 
both  overlooked  the  existence  of  the  spindle; 
but  if  Andrews  was  apprised  of  the  danger 
which  the  Stroma  mi^ht  incur  by  lying  there, 
it  is  scarcely  just  to  impose  a  liability  upon 
the  respondent  for  the  consequences  of  the 
spindle — the  existence  of  which  did  not  appear 
to  have  been  known  either  to  Andrews  or  to 
Abello,  and  which,  if  known,  neither  party 
bad  considered  of  sufficient  importance  to 
specially  provide  against.  It  would  doubtless 
have  been  more  prudent  for  Abello  to  have 
informed  Andrews  fully  and  explicitlr  of  the 
danger  he  was  incurring,  but  we  thii..c  that, 
under  the  circumstances,  he  discharged  his 
legal  obligation. 

As  the  diver,  who  was  sent  down  to  locate 
and  buoy  the  dredge,  never  discovered  the 
spindle,  owing  to  the  extreme  turbidness  of 
the  water,  it  is  difficult  to  see  how  negligence 
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can  be  imputed  to  the  respondent  for  not 
having  warned  the  master  of  the  steamer 
specially  against  it  Indeed,  so  little  appears 
to  have  been  known  about  it  that,  when  a  con- 
sultation was  called,  after  the  accident  oc- 
curred, at  which  Mr.  Andrews  and  Mr. 
Dennis,  an  associate  superintendent  of  Uie 
respondent,  took  part,  no  one  of  them  was 
able  to  surmise  what  had  caused  the  disaster— 
the  general  opinion  seeming  to  be  that  the 
Stroma  had  settled  upon  a  pile,  or  a  piece  of 
machinery  dropped  by  a  Spanish  steamer. 
No  one  suspectea  that  the  dredge  had  caused 
the  damage,  until  the  diver  and  surveyors  on 
the  following  day  reported  the  fact.  If,  as 
we  have  already  found,  Mr.  Andrews  was 
either  apprised  of,  or  put  upon  inquiry  as  to, 
all  the  facts  with  regard  to  the  location  of  the 
sunken  dredge,  respondent  cannot  be  charged 
with  negligence  because  it  did  not  warn  him 
specially  against  *the  spindle,  since  it  [290 
had  not  been  informed  of  its  existence  by  the 
diver,  who  does  not  seem  to  have  been  guilty 
of  any  negligence  in  not  discovering  it,  and  for 
whose  negligence  it  is  at  least  doubtful  whether 
respondent  would  have  been  liable. 

Inasmuch  as  we  are  of  opinion  that  the 
circuit  court  of  appeals  was  in  error  in  hold- 
ing the  respondent  liable,  the  decree  of  ths 
Circuit  Court  of  July  7,  J891,  must  be  afflrmed, 
and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  libel. 


UNITED  STATES,  Appt, 

V. 

TRANS-MISSOURI  FREIGHT  ASSOCIA- 
TION. 

(See  8.  C.  Reporter's  ed.  290-874.) 

Appeal  when  not  prevented  by  dieeolutionofatsth 
ciaiion— stipulation— jurisdictional  amount 
— contract  between  competing  raiiroadi  as  to 
traffic  rates—commerce  act — debates  in  Con- 
gress— combinations — act  of  July  f,  1890^ 
unlawful  restraints  and  monopolies — contrael 
in  restraint  of  trade — common  knowledge-^ 
right  of  railroad  company— public  policy^ 
combination  in  violation  of  law— agreement 
to  restrain  commerce— retroactive  effect  of 
statute — action  for  dissolution' ef  unlawful 
combination-injunction, 

1.    The  voluntary  dissolution  of  an  assooiation  of 
oommon  carriers  after  a  decree  dismissing  a  suit 

NOTS.— ^8  to  jwriMdUAicm  of  United  States  8i*- 
preme  Court  dependent  on  amount ;  interest  added 
to  fftve  jurisdiction;  how  value  of  thino  demanded 
may  be  shoton;  what  cases  reviewcMe  without  regard 
to  sum  in  controversy^— eee  note  to  Gordon  y.  Ogden, 
7:602. 

As  to  where  an  {Oegal  combination  is  proved^  c(ae> 
larations  of  one  about  the  enterprise  are  emdenee 
a{iainst  connjTifatoni,  see  note  to  Lincoln  v.  Claflln. 
10: 106. 

As  to  eonstruction  of  statute,  according  to  purpost 
for  which  it  was  passed,  see  note  to  United  States 
V.  Saunders,  22: 796. 

As  to  provisos  in  stat%Ues:  construction  and  inter* 
pretationy—eee  note  to  United  States  v.  Dickson* 
10:680. 

That  popular  and  rteekved  import  of  words  fur- 
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to  equttj  seeking  such  dissolution  and  asklog 
that  defendante  be  enjoined  from  oontlnuincr  in 
a  like  combination,  and  from  further  conspiring, 
agreeing,  oombinmg,  or  acting  together  to  main- 
tain rates  of  freight,  does  not  prevent  this  court 
from  taking  cognizance  of  an  appeal  and  deciding 
the  case  on  its  merits,  where  the  Judgment  of 
this  court  is  Aought  upon  the  legality  of  their 
agreement  and  defendants  claim  it  to  be  legal 
and  necessary,  and  on  dissolving  such  association 
entered  into  and  acted  .upon  another  similar 
agreement. 

IL  Where  parties  have  entered  into  an  illegal  agree- 
ment and  are  acting  under  it,  and  there  is  no  ade- 
quate remedy  at  law,  and  the  jurisdiction  of  the 
court  has  attached  by  the  filing  of  a  bill  to  restrain 
such  or  any  like  action  under  a  similar  agreement, 
anda  trial  has  been  had  and  judgment  entered.the 
appellate  jurisdiction  of  this  court  Is  not  ousted 
bv  a  simple  dissolution  of  the  aasociation.  ef- 
fected subsequently  to  the  entry  of  judgment  in 
the  suit. 

8L  A  stipulation  between  the  parties,  while  not 
controlling  as  to  the  amount  in  controversy  on 


appeal,  may  be  regarded  In  a  particular  

with  other  facts  appearing  in  the  record  as  sufll- 
cient  proof  of  the  amount  in  controversy  to  sus- 
tain the  jurisdiction  of  this  court. 

i.  The  amount  involved  on  an  appeal  exceeds  $1,000 
where  the  bill  seeks  a  dissolution  of  an  associa- 
tion of  common  carriers  for  the  regulation  of 
rates,  when  those  rates  exceed  $1,000  per  day,  and 
the  carriers  claim  that  such  an  association  or 
something  similar  thereto  is  necessary  to  the 
proe]>erity,  if  not  the  life,  of  each  company. 

ft.  A  contract  between  competing  railroads  relat- 
ing to  trafflc  rates  for  the  transportation  of  ar- 
ticles of  commi'rce  between  the  states,  the  direct 
effect  of  which  is  to  produce  a  restraint  of  trade 
or  commerce,  is  within  the  provision  of  the  act  of 
Congress  of  July  2,  1800.  declaring  that  every 
contract,  combination  in  the  lorm  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  irodeor 
commerce  among  the  several  states  or  with  for- 
eign nations,  is  Illegal. 

0.  Competing  and  nonconneetlng  railroads  are 
not  authorized  by  the  commerce  act  to  make  an 


nl8h€0  ruUBof  interpretation  in  law  <u  veUcutin 
puttlle  and  social  tranBactions:  treeptlon»  and  qwUi- 
ficatiMu;  aecuMtomed  serve  ondtisa0e,-see  note  to 
Millard  v.  Lawrence,  14: 025. 

A8  to  when  **mnv"  means  **mt»t"  or  '•sftoll;"  when 
a  power  for  public  jmrpoiea  ia  conferred,  a  duty 
airisee  to  execute  that  pouwr,— see  note  to  Minor  y. 
Meohanica*  Bank,  7: 47. 

lUegal  eontraelti:  monopolies:  reitraint  of  trade; 
trade  enmbinationt;  corporate  trtutt  and  eombina- 
tionK  ttockholdinQ  curpnratiom. 

Whatever  tends  to  injustice  or  oppression,  re- 
straint of  liberty,  commerce,  and  natural  or  legal 
right;  whatever  tends  to  theobatruction  of  justice, 
or  to  the  violation  of  a  statute;  and  whatever  is 
against  good  morals,  when  made  the  object  of  a 
contract,— is  against  public  policy,  and  therefore 
void,  and  not  susceptible  of  enforcement.  OAm. 
A  Eng.  Bno.  Law,  880,  citing  Smith  v.  Arnold,  106 
Mass.  269;  Durgin  v.  Dyer,  68  Me.  148;  Burkhoider 
V.  Beetem,  66  Pa.  496;  Pierce  v.  Evans.  61  Pa.  416; 
Bank  of  CJnited  States  v.  Owens,  27  CJ.  8.  2  Pet.  527 
\7:  608);  Bishop  v.  Palmer.  146  Mass.  469,  474. 

A  contract  may  be  Illegal  though  fUr  on  its  face. 
Biley  v.  Jordan,  122  Mass.  281. 

The  object  of  a  contract  may  be  against  public 
policy  so  as  to  render  it  void,  though  the  contract- 
ing parties  may  have  had  no  criminal  or  unlawful 
animus,  Saratoga  County  Bank  v.  King,  44  N.  Y. 
87. 

Though  a  party  imposed  upon  may  have  relief 
against  a  wrong-intending  party,  yet  the  object  of 
the  contract,  if  against  public  policy,  cannot  be 
achieved.  Quirk  v.  Thomas,  6  Mich.  76:  Suit  v. 
Woodhall,  113  Muss.  301:  Wright  v.  Crabbs.  78  Ind. 
487;  Hurrington  v.  United  SUtes  <*The  Distilled 
8plrils">78  U.  S^U  Wall.  356  f20: 107);  Hanauer  v. 
Doaoe,  79  U.  S.  ISWair  342  (20:  488). 

A  contract  voidngalnst  public  policy  because  in- 
hibited by  statute  does  not  become  valid  by  reason 
of  the  subsequent  repeal  of  the  statute.  It  can 
neither  be  cured  by  a  later  statute  nor  by  a  sup- 
plemental agreement  made  after  the  repeal,  by 
which  the  promise  first  given  without  lawful  con- 
sideration is  souaht  to  be  renewed.  Banchor  v. 
Mansel,  47  Me.  68:  Itobinson  v.  Barrows.  48  Me.  18C: 
Webber  v.  Howe.  38  Mich.  I.IO.  M  Am.  Rep.  600; 
Ludlow  V.  Hardy,  38  Mich.  690;  Anding  v.  Levy,  67 
Miss.  fl.  34  Am.  Uep.  4^6:  Decell  v.  Lenrcnthal.  57 
Miss.  Sra.  84  Am.  ttcp.  449;  GillUand  v.  Piiiilips.  1  S. 
C.  \oZ:  King  v.  Wlnai.ts,  71  N.  C.  489,  17  Am.  Rep.  11. 
and  73  N.  C.  663:  Wilson  v.  Bozcman.  48  Ala.  71:  Cate 
V.  Blair,  6  Coldw.  689;  Pierce  v.  Kibbee,  51  Vt.  569; 
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Everlngham  v.  Mcighan,  65  Wis.  864:  Petrel  Guano 
Co.  V.  Jamette,  25  Fed.  Rep.  675. 

An  agreement  in  general  or  total  restraint  of 
trade  is  void,  although  it  may  be  founded  on  a  legal 
and  valuable  consideration.  An  agreement  not  to 
carry  on  a  certain  business  anywhere  is  invalid, 
whether  It  be  by  parol  or  speciality,  or  whether  it 
be  for  a  limited  or  unlimited  time.  Story,  Cont 
§  660;  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  190; 
Homer  v.  Ashford,  3  Bin^.  823:  Pie^oe  v.  Fuller,  8 
Mass.  223, 6  Am.  Deo.  102:  Nobles  i,  Batea,  7  Cow. 
807:  Morris  v.  Colman,  18  Ves.  Jr.  487;  Hinde  v.  Gray, 

I  Man.  &  G.  195:  Alger  v.  Tbacher,  19  Pick.  51,  81 
Am.  Deo.  119;  Chappell  v.  Brook  way,  21  Wend.  168; 
Dunlop  V.  Gregory,  10  N.  Y.  244, 61  Am.  Dec.  741; 
Hilton  V.  Eokersley,  6  EL  ft  BL  47;  Rousillon  v. 
Rousillon,  L.  R.  14  Ch.  Div.  861;  Dean  v.  Emerson, 
108  Mass.  480;  Ross  v.Sadgbeer,  21  Wend.  106. 

Contracts  in  partial  restraint  of  trade,  limited  ai 
to  time  and  territory,  founded  on  a  reasonable 
consideration  confined  to  particular  persona,  ars 
valid.  Rannie  v.  Irvine,  7  Mao.  ft  G.  076;  Chappel 
V.  Brockway,  21  Wend.  157;  Hartley  v.  Cummings. 
5  C.  B.  247;  Bunn  v.  Guy,  4  Bast,  100:  Pierce  v. 
Woodward,  6  Pick.  206;  Perkins  v.  Lyman,  9  Mass. 
622;  Hayward  v.  Young,  2  Chit.  407;  Mallan  v.  May. 

II  Meea.  ft  W.  658;  Wickens  v.  Evans,  8  Younge  ft  J. 
318:  Lawrence  v.  Kidder,  10  Barb.  641:  Amot  v. 
Pittston  ft  E.  Coal  Co.  68  N.  Y.  668, 28  Am.  Rep.  190; 
Dean  v.  Emerson.  102  Mhss.  480;  Richardson  v.  Pea- 
cock, 83  N.  J.  Eq.  597;  Guerand  v.  Bandelet,  83  Md. 
661,  8  Am.  Rep.  104:  Wardeld  v.  Booth.  83  Md.  61. 
Lange  v.  Work,  2  Ohio  St.  619. 

All  combinations  between  merchants,speculators, 
or  any  class  of  men  to  elevate  or  depress  the  mar* 
ket  are  injurious  to  the  public  interest  and  in  re- 
straint of  trade.  When  such  a  purpose  is  apparent 
in  a  contract,  it  strikes  the  airreement  with  nullity. 
Fairbank  v.  Leary,  40  Wis.  637;  Wiggins  Ferry  Co. 
V.  Ohio  ft  M.  R.  Co.  72  Ul.  860;  Craft  v.  McConoughy, 
79  III.  840.  22  Am.  Rep.  171;  Central  Ohio  Salt  Ca  v. 
Guthrie.  85  Ohio  St.  666. 

When  several  corporations  combine  to  do  oertala 
business,  under  the  general  management  of  aoom- 
mittee,  which,  representing  all  the  corporations,  is 
to  have  charge  of  the  proi»erty,  machinery,  etc,  of 
Mil;  and  when  the  profits  thus  earned  are  to  be  di- 
vided between  the  parties  to  the  combination,— they 
thus  constitute  a  partnership  of  corporations,  not 
a  mere  Vtraflic  arrangement.'*  Such  oontract  of 
l>artnersbip  is  ultra  vire>*  and  void,  unless  duly  au- 
tnoiized  by  statute.  Mallory  v.  Hanaur  Oil  Worka, 
86 1'enn.  !i06:  Grain  Elevator  Co.  v.  Memphis  ft  C.  R. 
Co.  85  Tenn.  708;  Thomas  v.  West  Jersey  B.  Co.  Un 
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agreement  of  mainteaance  of  rates  and  the  curb- 
iDg  of  competition. 

7.  Debates  in  Cooflrress  are  not  appropriate  sources 
of  information  from  which  to  discover  the  mean- 
ing of  the  Janguage  of  a  statute  passed  by  that 
body. 

8.  All  combinations  in  restraint  of  trade  or  com- 
merce are  prohibited  by  the  act  of  Congress  of 
July  2,  J890,  wbether  they  are  in  the  form  of 
trusts  or  in  any  other  form  whatever. 

0.  The  above-mentioned  act  of  July  2, 1890.  covers 
and  was  intended  to  cover  common  carriers  by 
railroad. 

10.  The  words  ''unlawful  restraints  and  monopo- 
lies,**  in  the  title  of  the  act  of  Congress  of  July  2. 
1800,  do  not  show  that  the  purpose  of  the  act  was 
to  include  only  contracts  which  were  unlawful  at 
common  law,  but  refer  to  and  include  those  re- 
straints and  monopolies  which  are  made  unlaw- 
ful in  the  body  of  the  act. 

n.  The  term  ''contract  in  restraint  of  trade,"  as 
used  in  the  act  of  Congress  of  July  2, 1800,  does 
not  refer  only  to  contracts  which  were  invalid  at 
common  law,  but  includes  every  contract  in  re- 


straint of  trade,  and  is  not  limited  to  that  kind 
of  a  contract  which  is  in  unreasonable  restraint 
of  trade. 

12.  It  is  a  matter  of  common  knowledge  that 
agreements  as  to  rates  have  been  continually 
made  of  late  years  between  railroad  companies, 
and  that  complaints  of  each  company  in  regard 
to  the  violation  of  such  agreements  by  its  rivals 
have  been  frequent  and  persistent. 

IB.  The  right  of  a  railroad  company  to  charge  rea- 
sonable rates  does  not  include  the  right  to  enter 
into  a  combination  with  competing  roads  to 
maintain  reasonable  rates. 

14.  The  public  policy  of  the  government  is  to  be 
found  in  its  statutes,  and  when  they  have  not  di- 
rectly spoken,  then  in  the  decisions  of  the  courts 
and  the  constant  practice  of  the  government  oflQ- 
cials;  but  when  the  law-making  power  speaks  on 
a  particular  subject  over  which  it  has  constitu- 
tional power  to  legislate,  public  policy  In  such  a 
case  is  what  the  statute  enacts. 

15.  A  contract  or  combination  made  in  violation 
of  a  law  is  void,  whatever  may  have  Ifceu  there- 


U.  8.  71  (25: 050);  Whittenton  Milts  v.  Upton,  10 
Gray,  582,  71  Am.  Dec.  68L 

A  corporation  can  exercise  no  other  powers  than 
such  as  are  specltically  granted,  or  such  as  are 
necessary  for  carrying  into  effect  the  powers 
granted.  Vandall  v.  South  San  Francisco  Dock 
Co.  40  Cal.  83:  Thomas  v.  West  Jersey  R.  Co.  101  U. 
8. 71  (25:  950);  Oregon  R.  &  Nav.  Co.  v.  Oregonian 
K  Co.  lao  U.  8.  1  (32: 887);  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  189  U.  8.24  (35: 55);  Mora- 
wetz,  Priv.  Corp.  §  318. 

A  contract  between  corporations  organized  to 
distribute  and  furnish  water  to  consumers  in  a 
county  and  city,  one  of  which  owns  a  supply  of 
water  and  a  pipe  line  ending  at  the  city  limits, 
and  the  other  a  distributing  plant  within  the  city, 
for  co-operatioo  in  supplying  water  to  the  city  and 
providing  a  method  of  determining  the  price  of 
water,  is  not  in  violation  of  public  policy  as  a  mo- 
nopoly for  its  sale,  as  the  California  Constitution 
reserves  to  municipal  corporations  the  power  of 
regulating  water  rates.  San  Diego  Water  Co.  y. 
San  Diego  Flume  Co.  108  Cai.  549, 20  L.  EL  A.  889. 

A  patentee  may  secure  and  protect  his  monopoly 
in  any  lawful  way,  by  suit  against  infringers,  by 
purchase  of  conflicting  devices,  by  compromise  or 
arrangements  with  competitors  when  infringe- 
ments may  be  doubtful,  and  may  contract  with  a 
rival  to  secure  it  in  the  monopoly  of  the  manufac- 
ture which  the  patent  affects.  Bonsack  Mach.  Co. 
y.  Smith,  70  Fed.  Elep.  883,  78  Pat.  Off.  Gaz.  963. 

Although  there  may  be  no  direct  constitutional 
provisions  against  a  monopolyo^et  the  whole  theory 
of  a  free  govemmeot  is  opposed  to  such  grants, 
and  it  does  not  require  even  the  aid  which  may 
be  derived  from  the  Bill  of  Rights  the  1st  section  of 
which  declares  "that  no  man  or  set  of  men  is  en- 
titled to  the  exclusive  public  emoluments  or  privi- 
leges from  the  community,"  to  render  them  void. 
4  Bac.  Abr.  764,  tit  Monopoly:  4  Bl.  Com.  160;  8 
Coke,  Inst.  181;  Butchers*  Benevolent  Asso.  v. 
Crescent  City  L.  8.  L.  &  S.  H.  Co.  ("Slaughter  House 
Cases")  83  U.  8. 16  WalL  102  (21:  417). 

A  manufacturing  corporation  which  instead  of 
manufacturing  its  product  and  disposing  of  it  to 
the  public  on  what  might  be  fair  competitive 
prices,  becomes  a  party  to  a  combination  in  part  at 
least  designed  to  create  a  monopoly  and  exact 
from  the  public  prices  which  could  not  be  other- 
wise obtained,  is  liable  to  have  its  charter  va- 
cated and  annulled  for  such  subversion  of  the 
object  for  which  it  was  created.  People  v. 
North  River  Sugar  Ref.  Co.  54  Hun,  864,  6  L.  R.  A. 
886. 
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An  agreement  between  corporations  engaged  In 
the  manufacture  of  cotton-seed  oil,  toselect  a  com- 
mittee composed  of  representatives  from  each  cor- 
poration, and  to  turn  over  to  this  committee  the 
properties  and  machinery  of  each  company,  to  be 
managed  and  operated  for  a  specttled  term  by  the 
committee,  for  the  common  benefit,  the  profits  and 
Uxaea  to  be  shared  in  agreed  proportions,  is  not  a 
mere  "traffic  arrangement,**  but  a  contract  of 
partnership  which  is  ulfra  vircM  and  consequently 
roid  so  far  as  it  is  unexecuted,  even  though  it  b% 
authorized  by  both  shareholders  and  direotorai 
Mallory  v.  Hanaur  Oil  Works,  86  Tenn.  808. 

A  contract  between  an  individual  and  three 
maoufacturers  under  several  patents;  forming  a 
combination  of  the  parties  with  a  view  to  regulate 
competition  between  the  parties  to  it  in  the  sale  of 
the  particular  commodity  which  they  severally 
make,  is  a  contract  for  a  lawful  purpose,  where  it 
does  not  refer  to  an  article  of  prime  necessity,  to  a 
staple  of  commerce,  or  to  a  merchandise  to  be 
bought  or  sold  on  the  market.  Central  Shade 
Roller  Co.  v.  Cushman,  148  Mass.  868. 

An  agreement  between  several  commercial  flrmi, 
by  which  they  bound  themselves  for  the  term  of 
three  months  not  to  sell  any  India  cotton  bagging, 
except  with  the  consent  of  a  majority  of  their 
number,  was  held  unlawful  in  India  Bagging  Asso. 
V.  Kock,  14  La.  Ann.  164.  Other  cases  that  may  be 
properly  cited  in  connection  with  this  as  being  in 
support  of  the  general  principle  therein  applied, 
although  the  particular  facts  involved  in  them  are 
different,  are  Craft  v.  McConoughy,  79  111.  846, 22 
Am.  Rep.  171;  Central  Ohio  Salt  Co.  y.  Guthrie,  86 
Ohio  St.  666;  Stanton  v.  Allen,  5  Denio,  484,  49  Am. 
Dec.  282;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68 
Pa.  173:  Amot  v.  Pittston  ft  B.  Coal  Co.  68  N.  Y. 
558,  23  Am.  Rep.  190. 

A  contract  by  which  a  railroad  company  agreed 
that  an  elevator  company  should,  in  consideration 
of  the  erection  of  an  elevator,  have  the  handling  of 
all  through  grain  brought  by  the  railroad  compauy 
to  Dubuque,  and  receive  a  fixed  price  therefor,  is 
n9t  repugnant  to  the  commercial  power  of  Con- 
gress nor  to  public  policy.  Dubuque  &  8.  C.  R.  Co. 
v.  Richmond,  86  U.  8. 19  WaU.  684  (22: 173). 

Any  agreement  between  large  dealers,  meant  to 
control  the  market  and  obtain  exorbitant  prices, 
is  an  unlawful  conspiracy  against  trade  and  void. 
Amot  V.  Pittston  &  E.  Coal  Co.  68  N.  Y.  558. 23  Am. 
Kep.  190:  Craft  v«  McConoughy,  79  111.  846.  22  Am. 
Rep.  171:  Fairbanks  v.  Lcary,  40  Wis.  637:  Central 
Ohio  Salt  Co.  v.  Guthrie,  85  Ohio  St.  666, 672;  Collins 
y.  Locke,  L.  R.  4  App.  Gas.  674;  Western  U.  Teleg. 

1009 


SuPRBMK  Court  of  the  United  i>TATBa. 


Oct.  Tbbm, 


tofbre  decided  bj  the  oourte  to  have  been  the 
public  policy  of  the  country  on  the  subject. 
IB.  An  agreement  between  railroad  companies 
**for  the  purpose  of  mutual  protection  by  estab- 
lishing and  maintaining  reasonable  rates,  rules, 
and  regulations  on  all  freight  traflSc,  both  through 
and  local,**  is  by  its  necessary  effect  an  agreement 
to' restrain  trade  or  commerce  within  the  mean- 
ing of  the  act  of  Ck>ngress  of  July  2, 1890,  no  mat- 
ter what  the  intent  was  on  the  part  of  those  who 
signed  it. 

17.  Retroactive  effect  Is  not  given  to  a  statute 
making  combinations  in  restraint  of  trade  illegal, 
by  applying  the  statute  to  a  cootiouatlon,  after 
its  passage,  of  a  pre-existing  contract. 

18.  The  United  States  is  authorized  by  §  4  of  the 
act  of  July  2, 1800,  to  bring  an  action  for  the  dis- 
solution of  an  unlawful  combination  of  carriers 
in  violation  of  such  act,  and  for  an  injunction 
against  continuing  such  a  combination. 

19.  A  remedy  by  injunction  for  the  protection  of 


interstate  commerce  may  be  provided  by  Con- 
gress as  more  efficient  than  any  other  civil  rem- 
edy. 

[No.  67.] 

Argued  December  8,9,1896.  Decided  March  t$, 

1897, 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  afflrming  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kansas, 
First  Division,  dismissing  a  suit  in  equitj 
brought  by  the  United  States  as  complamant 
against  the  Trans-Missouri  Freight  Association 
et  al.,  for  the  purpose  of  having  an  agreement 
between  the  defendant  railroad  companies  for 
mutual  protection  by  establishing  and  main- 
taining reasonable  rates,  rules,  ana  regulatiuni 
on  all  freight  traffic  set  aside  and  declared  ille- 
gal and  void,  and  to  have  the  association  dii- 


Go.  V.  Chicago  ft  P.  R.  Co.  86  111.  248.  29  Am.  Rep. 
28;  West^  U.  Teleg.  Co.  y.  American  U.  Teleg. 
Co.66  Ga.  160,  88  Am.  Bep.  781;  Wiggins  Ferry  Co. 
▼.  Ohio  ft  M.  B.  Co.  72  III.  860. 

All  contracts  entered  into  in  violation  of  the  Illi- 
nois act  of  June  11, 1801,denounoing  trusts  and  com- 
binations in  restraint  of  trade,  are  absolutely  void. 
American  Strawboard  Co.  v.  Peoria  Strawboard 
Co.  66  111.  App.  602. 

A  combination  between  independent  manu- 
facturers engaged  in  making  and  selling  under 
different  patents  and  in  various  forms  an  exten- 
sively used  article,  by  which  a  corporation  is 
formed  to  which  the  legal  title  to  the  several  pat- 
ents is  assigned,  whiie  the  assignors  are  vested 
with  the  ezdusiye  right  to  manufacture  and  sell 
under  their  own  patents,  but  must  sell  at  uniform 
prices  and  upon  the  same  terms  without  respect 
to  ooet  or  merits  of  their  respectiye  articles,  and 
are  strictly  forbidden  to  manufacture  or  seU  any 
other  style  or  kind,— is  illegal  as  against  sound 
public  policy,  although  it  involves  patents  and 
patented  articles  only.  National  Harrow  Co.  y. 
Bench,  76  Fed.  Rep.  667,  76  Pat.  Off.  Gaz.  2011. 

The  uniting  of  corporations  into  a  particular 
consolidation  or  partnership,  not  autbqrized  by 
their  charters  or  effected  under  statutes  in  refer- 
ence to  consolidation  of  corporations,  is  \tlira  vires 
and  warrants  the  forfeiture  of  their  corporate  ex- 
istence. 

Such  combinations  haye  frequently  been  con- 
demned by  courts  as  unlawful  and  against  public 
policy.  Craft  y.  McConoughy,  79  IlL  846,  22  Am. 
Rep.  171;  Alger  v.  Thecher,  10  Pick.  51,  31  Am.  Dec. 
119;  Hannah  v.  Fife,  27  Mich.  172;  Hooker  v.  Vande- 
water,  4  Denio,  849,  47  Aol  Dea  2S8;  Stanton  v. 
Allen,  5  Denlo,  484,  40  Am.  Dec.  282;  Hoffman  v. 
Brooks,  11  cm.  L.  Bull.  258;  Central  Ohio  Salt  Co. 
▼.  Guthrie,  86  Ohio  St.  672;  Morris  Bun  Coal  Co.  y. 
Barclay  Coal  Co.  68  Pa.  186. 

The  possibility  that  other  business  enterprises  in 
the  same  pursuit  may  be  set  on  foot  to  counteract 
the  effect  of  a  combination  to  control  the  market 
in  a  commodity,  will  not  relieye  such  combination 
from  illegality.  People  y .  North  Biver  Sugar  Bef. 
Co.  64  Hun,  354,  5  L.  B.  A.  886. 

The  organization  of  a  corporation  for  the  pur- 
pose of  controlling  the  manufacture  and  trade  in 
matches,  by  getting  all  manufacturers  of  matches 
to  enter  into  a  combination.giving  It  the  whole  con- 
trol of  the  business,  and  by  buying  out  all  others 
who  might  be  competitors,  is  an  unlawful 
enterprise,  being  an  attempt  to  create  a  mo- 
nopoly. Richardson  y.  Buhl,  77  Mich.  632, 6  L.  B. 
A.  457. 

Public  policy  enoourages  fair  dealing,  honest 
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thrift,  and  enterprise,  and  is  opposed  to  monopo- 
lies and  combinations,  bcause  unfriendly  to  such 
thrift  and  enterprise:  and  it  declares  all  combina- 
tions whose  object  is  to  destroy  or  impede  free 
competition  in  business  as  utterly  yoid.  Ben- 
nett, J.,  in  Anderson  v.  Jett,  89  Ky.  375,  6  L.  B.  A* 
390. 

A  trust  in  the  form  of  a  stockholding  corpon- 
tion  has  also  been  held  illegal,  and  the  American 
decisions  are  nearly  unanimous  to  the  effect  that 
in  the  absence  of  express  legislative  permissions 
corporation  cannot  purchase  and  hold  stock  in 
other  corporations.  People.  Peabody,  v.  Chicago 
Gas  Trust  Co.  130  Dl.  268, 8  L.  B.  A.  497:  VaUey  R.  Co. 
V.  Lake  Erie  Iron  Co.  46  Ohio  St.  44,  1  L.  R.  A.  4U^ 
Central  R.  Co.  y.  Pennsylvania  R.  Co.  31  N.  J.  Bq. 
475;  Franklin  Co.  y.Lewiston  Sav.  Inst.  68  Me.  48. 
28  Am.  Etep.  9;  Central  R.  Co.  v.  Collins,  40  Ga.  56ISt 
Franklin  Bank  y.  Commercial  Bank,  86  Ohio  St.  aM. 
38  Am.  Rep.  504;  Millbank  v.  New  York.  L.  E.  ft  W. 
R.  Co.  64  How.Pr.  20;  Talmage  v.  Pell,  7  N.  Y.Stt; 
Mechanics*  ft  W.  Mut.  Sav.  Bank  y.  Meriden  Agency 
Co.  24  Conn.  150:  Berry  v.  Yates,  24  Barb.  200;  Sum- 
ner V.  Marcy,  8  Woodb.  ft  M.  105;  Hazelhurst  v* 
Savannah,  G.  ft  N.  A.  B.  Co.  43Ga.  13;  State,  Men- 
phis,  y.  Butler,  86  Tenn.  614;  Buckeye  Marble  ft  F. 
Co.  V.  Harvey,  92  Tenn.  115, 18  L.  B.  A.  252;  Piersoo 
y.  McCurdy,  33  Hun,  520;  New  Orleans,  F.  ft  H.  8.8. 
Co.  V.  Ocean  Dry  Dock  Co.  28  La.  Ann.  173, 26  Am. 
Bep.  90. 

*  The  following  articles  have  been  held  to  be  of 
such  general  importance  that  an  attempt  to  control 
their  production  is  illegal:  Cool,  Morris  Bun  Coal 
Co.  y.  Barclay  Coal  Co.  68  Pa.  173;  Amot  v.  Pittstoa 
ft  B.  Coal  Co.  68  N.  Y.  558.  28  Am.  Bep.  100.  Got. 
Gibbs  V.  Consolidated  Gas  Co.  180  U.  8.  406  (82:964): 
People,  Peabody,  v.  Chicago  Gas  Trust  Co.  180  lU. 
268.  8  L.  B.  A.  497;  Chicago  Gaslight  ft  C.  Co.  v.  Peo- 
ple's Gaslight  ft  C.  Co.  121  IlL  580.  Matchet^  Rich- 
ardson V.  Buhl,  77  Mich.  622, 6  L.  B.  A.  4S7.  Lum- 
ber, Santa  Clara  Valley  MiU  ft  L.  Co.  y.  Hayea.  H 
Cal.  387.  CoUnn  baggino*  India  Bagging  Aaso.  v. 
Kock,  14  La.  Ann.  164.  Butter,  Chapln  v.  Brown, 
83 Iowa,  156, 12  L.  B.  A.  428.  Qrain^  Crafty. Mc- 
Conoughy, 79  IlL  846,  22  Am.  Bep.  171.  SaU^  Ctao- 
cey  V.  Onondaga  Fine  Salt  Mfg.  Co.  62  Barb.  W^ 
Alcohol,  State  y.  Nebraska  Distilling  Co.  29  Nebi 
70a  CkJindlet,  Bmery  v.  Ohio  Candle  Co.  47  ObloSt- 
3S0.  MUk,  Chicago  Milk  Shippers*  Aaso.  y.  F6rd,4 
Nat.  Corp.  Bep.  300.  Preserve*,  American  Preserr- 
ers*  Trust  v.  Taylor  Mfg.  Co.  46  Fed.  Rep.  162,  doCI^ 
Hilton  y.  EckeiBley,  6  Bl.  ft  Bl.  47.  Chrain  boftt 
Pacific  Factor  Co.  v.  Adler.  90  Cal.  110.  Harrmm 
Strait  y.  National  Harrow  Ca  18  N.  Y.  Supp.aL 
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•oWed.    Reverted,  and  case  remanded  to  the  I 
eircoit  court  for  further  proceeding. 

See  same  case  below,  58  Fed.  Kep.  440,  19 
U.  8.  App.  86,  24  L.  R  A.  73,  4  Inters.  Com. 
Rep.  448. 

Statement  bj  Mr.  Justice  Peckham: 
On  the  2d  of  July,  1890,  an  act  was  passed 
bj  the  Congress  of  the  United  States,  entitled 
**An  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraints  and  Monopolies" 
<&  Stat  at  L.  209,  chap.  647;  Rev.  Stat.  Supp. 
p.  762). 
The  act  is  given  in  full  in  the  margin,  f 
2921*0n  the  15th  day  of  March,  1889,  all  but 
three  of  the  defendants,  the  railway  companies 
Darned  in  the  bill,  made  and  entered  into  an 
agreement  by  which  they  formed  themselves 
into  an  association  to  be  known  as  the  "Trans- 
Missouri  Freight  Association,"  and  they  agreed 
to  be  governed  by  the  provisions  contained  in 
the  articles  of  agreement 

The  memorandum  of  agreement  entered  into 
between  the  railway  companies  named  therein 
stated,  among  other  things,  as  follows:  "For 
the  purpose  of  mutual  protection  by  establish- 
ing and  maintaining  reasonable  rates,  rules, 
and  regulations  on  all  freight  traffic,  both 
throuf^b  and  local,  the  subscribers  do  hereby 
form  an  association  to  be  known  as  the  Trans- 
Missouri  Freight  Association,  and  agree  to  be 
governed  by  the  following  provisions: 

"Article  1. 
*'The  traffic  to  be  included  in  the  Trans- 


Missouri  Freight  Association  shall  be  as  fol- 
lows* 

♦•'i.  All  traffic  competitive  between  [293 
any  two  or  more  members  hereof,  passing  be- 
tween points  in  the  following  described  terri- 
tory: Commencing  at  the  Gulf  of  Mexico,  at  the 
95th  meridian;  thence  north  to  the  Red  river; 
thence  via  that  river  to  the  eastern  boundary  line 
of  the  Indian  territory;  thence  north  by  said 
boundary  line  and  the  eastern  line  of  the  state 
of  Kansas  to  the  Missouri  river  at  Elansas  City; 
thence  via  the  said  Missouri  river  to  the  p>oint 
of  intersection  of  that  river  with  the  eastern 
boundary  of  Montana;  thence  via  the  said  east- 
ern boundary  line  to  the  international  line — 
the  foregoing  to  be  known  as  the  'Missouri 
river  line'— thence  via  said  international  line 
to  the  Pacific  coast;  thence  via  the  Pacific 
coast  to  the  international  line  between  the 
United  States  and  Mexico;  thence  via  said  in- 
ternational line  to  the  Gulf  of  Mexico;  and 
thence  via  said  gulf  to  the  point  of  beginning, 
including  business  between  points  on  the 
boundary  line  as  described. 

*"2.  All  freight  traffic  originating  [294 
v^ithin  the  territory  as  defined  in  the  Ist  section 
when  destined  to  points  east  of  the  aforesaid 
Missouri  river  line." 

Certain  exceptions  to  the  above  article  are 
then  stated  as  to  the  particular  business  of  sev- 
eral railway  companies,  which  was  to  be  re- 
garded as  outside  and  beyond  the  provisions  of 
the  agreement. 

Article  2  provided  for  the  election  of  a 
chairman  of  the  organization  and  for  meetings 


f  An  Act  to  Protect  Trade  and  Coramerce  against 
Unlaw  f ul  Elestralnts  and  MoDopolies. 

Be  it  enacted  by  the  Senate  and  House  of  Repreaen- 
iatives  of  the  United  Statu  of  America  in  Conoresa 
AstemUed, 

Sec.  1.  Every  contract,  comblDatlon  in  the  form 
of  trust  or  otherwise,  or  coDspiracy,  in  restraint  of 
trade  or  commerce,  amoner  the  several  states,  or 
with  toreigrn  nations,  is  hereby  declared  to  be  il- 
legaL  Every  person  who  sbail  make  any  such  con- 
tract, or  enframe  in  any  aucb  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  snail  be  punished  by 
line  not  exceeding  t&<000«  or  bviimprisonment  not 
exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 

Sec.  2.  Every  persdorwho  shall  monopolise,  or  at- 
tempt to  monopolize,  or  combine  or  conspire  with 
any  other  perpon  or  persons  to  monopolize,  any 
part  of  the  trade  or  commerce  among  the  sevenu 
states,  or  with  foreign  nations,  shall  be  deemed 
guilty  of  a  misdemeanor, and,  on  conviction  there- 
of, shall  be  punished  by  fine  not  exceeding  $5,000, 
mr  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  8.  Every  contract,  combination  In  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  in  any  territory  of  the 
United  States  or  of  the  District  of  Columbia,  or  in 
restraint  of  trade  or  commerce  between  any  such 
territory  and  another,  or  between  any  such  terri- 
tory or  territories  and  any  state  or  states  or  the 
District  of  Columbia,  or  with  foreign  nations,  or 
between  the  District  of  Columbia  and  any  state  or 
states  or  foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
<x>nvictlon  thereof,  shall  be  punished  by  fine  not 
exceeding  $6,000.  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United 
States  are  hereby  invested  with  Jurisdiction  to  pre- 
vent and  restrain  violations  of  this  act;  and  it  enall 
be  the  duty  of  the  several  district  attorneys  of  the 
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United  States,  in  their  respective  districts,  under 
the  direction  of  the  attorney  general,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of 
petition  setting  forth  the  case  and  praying  that 
such  violation  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court 
shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and  pending  such  peti- 
tion and  before  final  decree,  the  court  may  at  any 
time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  Just  In  the  premises. 

Sec.  6.  Whenever  it  shall  appear  to  the  court  be- 
fore which  any  proceeding  under  §  4  of  this  act 
may  be  pending,  that  the  ends  of  Justice  require 
that  other  parties  should  be  brought  before  the 
court,  the  court  may  cause  them  to  be  summoned, 
whether  they  reside  in  the  district  in  which  the 
court  is  held  or  not;  and  subpcenas  to  that  end  may 
be  served  in  any  district  by  the  marshal  thereof. 

Sec.  0.  Any  property  owned  under  any  contract 
or  by  any  combination,  or  pursuant  to  any  con- 
spiracy (and  being  the  subject  thereof)  mentioned 
in  §  1  of  this  act,  and  being  In  the  course  of  trans- 
portation from  one  state  to  another,  or  to  a  foreign 
country,  shall  be  forfeited  to  the  United  States, 
and  may  be  seized  and  condemned  by  like  pro- 
ceedings as  those  provided  by  law  for  the  for- 
feiture, seizure,  ana  condemnation  of  property  Im- 
ported into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  Injured  in  his 
business  or  property  by  any  other  person  or  cor- 
poration by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor 
in  any  circuit  court  of  the  United  States  in  the  dis- 
trict in  which  the  defendant  resides  or  is  found, 
without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  suit,  including  a  reasonabla 
attomey^s  fee. 

Sec.  8.  That  the  word  '^person"  or  '^persons," 
wherever  used  in  this  act^hall  be  deemed  to  Include 
corporations  and  associations  extstinir  under  or  au- 
thorized by  the  laws  of  either  the  United  States, 
the  laws  of  any  of  the  territories,  the  laws  of  any 
state,  or  the  laws  of  any  foreign  country. 

Approved  July  2, 188QL 
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at  Kansas  Ci^,  or  otherwise,  as  might  be  pro- 
Tided  for.  By  §  2  of  that  article  each  road 
was  to  * 'designate  to  the  chairman  one  person 
who  shall  l^  held  personally  responsible  for 
rates  on  that  road.  Such  person  shall  be  pres- 
ent at  all  regular  meetings,  when  possible,  and 
shall  represent  his  road,  unless  a  superior  of- 
ficer is  present.  If  unable  to  attend  be  shall 
send  a  substitute  with  written  authority  to  act 
upon  all  questions  which  may  arise,  and  the 
vote  of  such  substitute  shall  be  binding  upon 
the  company  he  represents." 

Section  8  provides  that  "a  committee  shall 
be  appointed  to  establish  rates,  rules,  and  regu- 
lations on  the  traffic  subject  of  this  association, 
and  to  consider  changes  therein,  and  make 
rules  for  meeting  the  competition  of  outside 
lines.  Their  conclusions,  when  unanimous, 
shall  be  made  effective  when  they  so  order, 
but  if  they  differ  the  question  at  issue  shall  be 
referred  to  the  managers  of  the  lines  parties 
hereto;  and  if  they  disagree  it  shall  be  arbi- 
trated in  the  manner  provided  in  article  7." 

By  ^  4  it  was  provided  that  "at  least  five 
days'  written  notice  prior  to  each  monthly 
meeting  shall  be  given  the  chairman  of  any 
proposed  reduction  in  rates  or  change  in  any 
rule  or  regulation  governing  freight  traffic; 
eight  days  in  so  far  as  applicable  to  the  traffic 
of  Colorado  or  Utah." 

Sections  5,  6,  7,  8,  9,  10,  and  11  of  article  2 
read  as  follows: 

**Sec.  5.  At  each  monthly  meeting  the  asso- 
ciation shall  consider  and  vote  upon  all 
changes  proposed,  of  which  due  notice  has  been 
eiven,  and  all  parties  shall  be  bound  by  the 
decisions  of  the  association,  as  expressed,  unless 
295J  then  and  there*  the  parties  shall  give  the 
association  definite  written  notice  that,  in  ten 
days  thereafter,  they  shall  make  such  modifi- 
cation notwithstanding  the  vote  of  the  associa- 
tion: Provided,  That  if  the  member  giving 
notice  of  change  shall  fail  to  be  represented  at 
the  meeting,  no  action  shall  .be  taken  on  its 
notice,  and  the  same  shall  be  considered  with- 
drawn. Should  any  member  insist  upon  a  re- 
duction of  rate  against  the  views  of  the  major- 
ity, or  if  the  majority  favors  the  same,  and  if, 
in  the  judgment  of  such  majority,  the  rate  so 
made  affects  seriously  the  rates  upon  other 
tr>iffic.  then  the  association  fifay.  by  a  major- 
ity vote,  upon  such  other  traffic  put  into  effect 
corresponding  rates  to  take  effect  on  the  same 
day.  By  unanimous  consent,  any  rate,  rule, 
or  regulation  relating  to  freight  traffic  may  be 
modified  at  any  meeting  ol  the  association 
without  previous  notice. 

"Sec.  6.  Notwithstanding  anything  in  this 
article  contained,  each  member  may,  at  its 
peril,  make  at  any  time,  without  previous  no- 
tice, such  rate,  rule,  or  regulations  as  may  be 
necessary  to  meet  the  competition  of  lines  not 
members  of  the  association,  giving  at  the  same 
time  notice  to  the  chairman  of  its  action  in  the 
premises.  If  the  chairman,  upon  investiga- 
tion, shall  decide  that  such  rate  is  not  neces- 
sary to  meet  the  direct  competition  of  lines  not 
members  of  the  association,  and  shall  so  no- 
tify the  road  making  the  rate,  it  shall  immedi- 
atel  V  withdraw  such  rate.  At  the  next  meeting 
of  the  association  held  after  the  siaking  of  such 
rate,  it  shall  be  reported  to  the  association,  and 
if  the  association  shall  decide  by  a  two-thirds 
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vote  that  such  rate  was  not  made  In  good  faith 
to  meet  such  competition,  the  member  offend- 
ing shall  be  subject  to  the  penalty  provided  in 
^  8  of  this  article.  If  the  association  shall  de- 
cide by  a  two-thirds  vote  that  such  rate  was 
made  in  good  faith  to  meet  such  competition, 
it  shall  be  considered  as  authority  for  the  rate 
so  made. 

"Sec  7.  All  arrangements  with  connecting 
lines  for  the  division  of  through  rates  relating 
to  traffic  covered  by  this  agreement  shall  be 
made  by  authority  of  the  association:  Pro- 
vided,  however.  That  when  one  road  has  a 
proprietary  interest  in  another,  the  divisions  be- 
tween such  roads  shall  be  *what  they  mavr296 
elect,  and  shall  not  be  the  property  of  the  as- 
sociation: Prodded,  further ,  That,  as  regards 
traffic  contracts  at  this  date  actually  existing 
between  lines  not  having  common  proprietary 
interests,  the  same  shall  be  reported,  so  far  u 
divisions  are  concerned,  to  the  association,  to 
the  end  that  divisions  with  competing  lines 
may,  if  thought  advisable  by  them,  be  made 
on  equally  favorable  terms. 

'*Sec.  8.  It  shall  be  the  duty  of  the  chairman 
to  investigate  all  apparent  violations  of  the 
agreement,  and  to  report  his  findings  to  the 
managers,  who  shall  determine,  by  a  majori^ 
vote  (the  member  against  whom  complaint  is 
made  to  have  no  vote),  what,  if  any,  penalty 
shall  be  assessed,  the  amount  of  each  fine  not 
to  exceed  $100.  to  be  paid  to  the  association. 
If  any  line  party  hereto  agrees  with  a  shipper, 
or  anyone  else,  to  secure  a  reduction  or 
change  in  rates,  or  change  in  the  rules  and  reg- 
ulations, and  it  is  shown  upon  investigation 
by  the  chairman  that  such  an  arrangement 
was  effected,  and  traffic  thereby  secured,  such 
action  shall  be  reported  to  the  managers,  who 
•hall  determine  ns  above  provided  what,  if 
any,  penalty  shall  be  assessed. 

"Sec.  9.  'When  a  penalty  shall  have  been 
declared  against  any  member  of  this  associa- 
tion, the  chairman  shall  notify  the  managing 
officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter 
be  will  draw  for  the  amount  of  the  fine;  and 
the  draft,  when  presented,  shall  be  honored  by 
the  company  thus  assessed. 

"Sec.  10.  All  fines  collected  to  be  used  to 
defray  the  expenses  of  the  association,  the  of- 
fending party  not  to  be  benefited  by  the 
amounts  it  may  pay  as  fines. 

"Sec.  11.  Any  member  not  present  or  fully 
represented  at  roll  call  of  general  or  specitl 
meetings  of  the  freight  association,  of  which 
due  and  proper  notice  has  been  given,  ahall  be 
fined  $1,  to  be  assessed  against  his  company, 
unless  he  shall  have  previously  filed  with  the 
chairman  notice  of  inability  to  be  present  or 
represented." 

Articles  8,  5,  6.  and  7  contain  appropriate 
provisions  for  the  carrying  out  of  the  purposes 
of  the  agreement,  but  it  is  not  necessary  to  here 
set  them  forth  in  detail. 

^Article  4  reads  as  follows:  [297 

"Article  i. 

•'Any  wilful  underbilling  In  weights,  or  bfll- 
ing  of  freight  at  wrong  classification,  ahall  hi 
considered  a  violation  of  this  agreement;  and 
the  rules  and  regulations  of  any  weighing  asst^- 
elation  or  inspection  bureau,  as  establisbed  by  It 
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or  as  eDforced  by  its  officers  and  agents,  shall 
be  considered  binding  under  the  provisions  of 
this  agreement,  and  any  wilful  violation  of 
tiiem  shallgbe  subject  to  the  penalties  provided 
herein." 

Article  8  provides  that  the  agreement  should 
take  effect  April  1,  1889,  subject  thereafter  to 
thirty  days'  notice  of  a  desire  on  the  part  of  any 
line  to  withdraw  from  the  same. 

On  the  6th  of  January,  1892,  the  United 
States,  as  complainant,  filed  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas, 
through  its  United  States  attornev  for  that 
district,  and  under  the  direction  or  the  attor- 
Dey  general  of  the  United  States,  its  bill  of 
complaint  against  the  Trans- Missouri  Freight 
Association,  named  in  the  agreement  above 
mentioned,  the  Atchison,  Topeka,  &  Santa  fY 
Railroad  Company,  and  some  seventeen  other 
railroad  companies,  the  officers  of  which  had, 
it  was  alleged,  signed  the  agreement  above 
mentioned  in  bebali  of  and  fortbeir  respective 
companies.  The  bill  was  filed  by  the  govern- 
ment for  the  purpose  of  having  the  agreement 
between  the  defendant  railroad  companies  set 
aside  and  declared  illegal  and  void,  and  to 
have  the  association  dissolved. 

It  is  alleged  that  the  defendant  railroad  cor- 
porations signing  the  agreement  were  at  that 
time  and  ever  since  have  been  common  carriera 
of  all  classes  and  kinds  of  freight  and  com- 
modities which  were  commonly  moved,  car- 
ried, and  transported  by  railroad  companies  in 
their  freight  traffic,  and  at  all  such  times  have 
been  and  then  were  continuously  engaged  in 
transporting  freight  and  commodities  in  the 
commerce,  trade,  and  traffic  which  is  continu- 
ously carried  on  among  and  between  the  several 
states  of  the  United  States,  and  among  and 
298]  *between  the  several  states  and  territo- 
ries of  the  United  States,  and  between,  the  peo- 
ple residing  in,  and  ail  persons  engaged  in  trade 
and  commerce  within  and  among  and  between 
the  states,  territories,  and  countries  aforesaid; 
that  each  of  the  defendants  was,  prior  to  the 
15th  day  of  March,  1889.  the  owner  and  in 
the  control  of,  and  that  they  were  respectively 
operatiog  and  using,  distinct  and  separate  lines 
of  railroad  fitted  up  for  carrying  on  business 
as  such  carriers  in  the  freight  traffic  above 
mentioned,  independently  and  disconnectedly 
with  each  other,  and  that  said  lines  of  railroad 
had  been  and  then  were  the  only  lines  of  trans- 

Jiortation  and  communication  engaged  in  the 
reight  traffic  between  and  among  the  states 
and  territories  of  the  United  States  having 
through  lines  for  said  freight  traffic  in  all  that 
region  of  country  lying  to  the  westward  of  the 
Mississippi  and  Missouri  rivers  and  east  of  the 
Pacific  oiean;  and  these  lines  of  railroad  f4ir- 
nish  to  the  public  and  to  persons  engaged  in 
trade  and  traffic  and  commerce  between  the 
several  states  and  territories  and  countries 
above  mentioned  separate,  distinct,  and  com- 
petitive lines  of  transportation  and  communi- 
cation extending  alon?  and  between  the  states 
and  territories  of  the  United  States  lying  west- 
ward of  the  Mississippi  and  Missouri  rivers  to 
the  Pacific  ocean,  and  that  the  construction 
and  maintenance  of  said  several  separate,  dis- 
tiDCt  and  competitive  lines  of  railroad  afore- 
said had  been  encouraged  and  assisted  by  the 
United  States  and  by  the  states  and  territories 
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in  the  region  of  country  aforesaid,  and  by  the 
people  of  the  said  several  states  and  territories, 
by  franchises  and  by  grants  and  donations  of 
large  amounts  of  land  of  great  value,  and  of 
money  and  securities,  for  the  purpose  of  secur- 
ing to  the  public  and  to  the  people  engaged  in 
trade  and  commerce  throughout  the  region  of 
country  aforesaid  competitive  lines  of  trans- 
portation and  communication,  and  that,  prior 
to  the  15th  day  of  March,  1889,  and  subse- 
quently and  up  to  the  present  time,  each  and 
all  of  said  defendants  have  been  and  are  en- 
ga^d  as  common  carriers  in  the  railway 
freight  traffic  connected  with  the  interstate 
commerce  of  the  United  States. 

It  is  then  alleged  in  the  bill  as  follows: 
*"And  your  orator  further  avers  that  onr299 
or  about  the  15th  day  of  March,  1889,  tlie  de- 
fendants not  being  content  with  the  usual  rates 
and  prices  for  which  they  and  others  were  ac- 
customed to  move,  carry,  and  transport  prop- 
erty, freight,  and  commodities  in  the  trade 
and  commerce  aforesaid  and  in  their  said  busi- 
ness and  occupation,  but  contriving  and  in- 
tending unjustly  and  oppressively  to  increase 
and  augment  the  said  rates  and  prices,  and  to 
counteract  the  effect  of  free  competition  on 
the  facilities  and  prices  of  transportation,  and 
to  establish  and  maintain  arbitrary  rates,  and 
to  prevent  any  one  of  said  defendants  from  re- 
ducing such  arbitrary  rates,  and  thereby  exact 
and  procure  great  sums  of  money  from  the 
people  of  the  said  states  and  territories  afore- 
said, and  from  the  people  engaged  in  the  inter- 
state commerce  trade,  and  traffic  within  the 
region  of  country  aforesaid,  and  from  all  per- 
sons having  goods,  wares,  and  merchandise  to 
be  transported  by  said  railroads,  and  intending 
to  monopolize  the  trade,  traffic,  and  commerce 
among  and  between  the  states  and  territories 
aforesaid,  did  combine,  conspire,  confederate, 
and  unlawfully  agree  together,  and  did  then 
and  there  enter  into  a  written  contract,  combi- 
nation, agreement,  and  compact,  known  as  a 
memorandum  of  agreement  of  the  Trans- Mis- 
souri Freight  Association,  which  was  signed 
by  each  of  said  above-named  defendants." 

The  bill  then  sets  forth  the  agreement  signed 
by  the  various  corporations  defendant. 

It  is  further  alleged  that  the  agreement  went 
into  effect  on  the  Ist  day  of  April,  1889,  and  that 
since  that  time  each  and  all  of  the  defendants, 
by  reason  of  the  agreement,  have  put  into  ef- 
fect and  kept  in  force  upon  the  several  lines  of 
railroad  the  rules  and  regulations  and  rates 
and  prices  for  moving,  carrying,  and  trans- 
porting freight  fixed  and  established  by  the 
association,  and  have  declined  and  refused  to 
fix  or  establish  and  maintain  or  give  on  their 
railroads  rates  and  prices  for  the  carrying  of 
freight  based  upon  the  cost  of  constructing  and 
maintaininir  their  several  lines  of  railroad  and 
the  cost  of  carrying  freights  over  the  same,  and 
such  other  elements  as  should  be  considered  in 
establishing  tariff  rates  upon  each  particular 
*road,  and  the  p)eople  of  the  states  and  [300 
territories  subject  to  said  association,  and  all 
persons  engaged  in  trade  and  commerce  within, 
among,  and  between  the  different  states  and 
territories  have  been  compelled  to  and  are  still 
compelled  to  pay  the  arbitrary  rates  of  freight 
and  submit  to  the  arbitrary  rules  and  regula- 
tions established  and  maintained  by  the  asso- 
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datioD,  and  ever  since  that  date  have  been  and 
•till  are  deprived  of  the  benefits  that  might  be 
expected  to  flow  from  free  competition  between 
•aid  several  lines  of  transportation  and  com- 
munication, and  are  deprived  of  the  better  fa- 
cilities and  cheaper  rates  of  freight  that  might 
be  reasonably  expected  to  flow  from  free  com- 
petition between  the  lines  above  mentioned, 
and  that  the  trade,  traffic,  and  commerce  in 
such  region  of  country,  and  the  freight  traffic 
in  connection  therewith,  have  been  and  are 
mooopolized  and  restrained,  hindered,  injured, 
and  retarded  by  the  defendants  by  means  ana 
through  the  instrumentality  of  such  association. 

The  bill  further  averred  that  notwithstand- 
ing the  passage  of  the  act  of  Congress  above 
mentioned  on  the  2d  day  of  July,  1890,  the 
"defendants  still  continue  in  and  still  engage 
in  said  unlawful  combination  and  conspiracy, 
and  still  maintain  said  Trans-Missouri  Freight 
Association,  with  all  the  powers  specified  in 
the  memorandum  of  agreement  and  articles 
of  association  hereinbefore  set  forth,  which 
said  agreement,  combination,  and  conspiracy 
so  as  aforesaid  entered  into  and  maintained  by 
said  defendants  is  of  great  iniury  and  grievous 
prejudice  to  the  common  and  public  good  and 
to  the  welfare  of  the  people  of  the  United 
States." 

The  prayer  of  the  bill  Is  as  follows: 

"In  consideration  whereof,  and  inasmuch  as 
your  orator  can  only  have  adequate  relief  in  the 
premises  in  this  honorable  court  where  matters 
of  this  nature  are  properly  cognizable  and  re- 
lievable,  your  orator  prays  that  this  honorable 
court  may  order,  adjudge,  and  decree  that  said 
Trans-Missoufi  Freight  Association  be  dis 
solved,  and  that  said  defendants,  and  all  and 
each  of  them,  be  enjoined  and  prohibited  from 
furtberagreeing.combining.and  conspiring  and 
acting  together  to  maintain  rules  and  regula- 
301 J  tionsand  rates  for  carrying  *freight  up- 
on their  several  lines  of  railroad  to  hinder  trade 
and  commerce  between  the  states  and  territo- 
ries of  the  United  States,  and  that  all  and 
each  of  them  be  enjoined  and  prohibited  from 
entering  or  continuing  in  a  combination,  asso- 
ciation, or  conspiracy  to  deprive  the  people  en- 
gaged in  trade  and  commerce  between  and 
among  the  states  and  territories  of  the  United 
States  of  such  facilities  and  rates  and  charges 
of  freight  transportation  as  will  be  afforded  oy 
free  and  unrestrained  competition  between  the 
•aid  several  lines  of  railroad,  and  that  all  and 
each  of  said  defendants  be  enjoined  and  prohib- 
ited from  agreeing,  combining,  and  conspir- 
ing and  acting  together  to  monopolize  or  at- 
tempt to  monopolize  the  freight  traffic  in  the 
trade  and  commerce  between  the  states  and 
territories  of  the  United  States,  and  that  all 
and  each  of  said  defendants  be  enjoined  and 
prohibited  from  agreeing,  combining,  and  con- 
spiring and  acting  together  to  prevent  each 
and  any  of  their  associates  from  carrying 
freight  and  commodities  in  the  trade  and  com- 
merce between  the  states  and  territories  of  the 
United  States  at  such  rates  as  shall  be  volun- 
tarily fixed  by  the  officers  and  agents  of  each 
of  said  roads  acting  independently  and  sepa- 
rately in  its  own  behalf." 

The  defendants  were  required  to  answer 
fully,  etc.,  each  and  all  of  the  matters  charged 
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in  the  bill,  but  such  answer  was  Dot  required 
to  be  under  oath,  an  answer  under  oath  being 
specially  waived. 

The  Chicago,  Kansas,  &  Nebraska  Raflwav 
Company,  the  Missouri,  Kansas,  «&  Texas  Rail- 
way Company,  and  the  Denver,  Texas,  A 
Fort  Worth  Hail  road  Company  denied  being 
parties  to  the  association.  The  other  fifteen 
companies  filed  separate  answers,  each  setting 
up  substantially  the  same  defense. 

They  admit  they  are  common  carriers  en- 
gaged in  the  transportation  of  persona  and 
property  in  the  states  and  territories  mentioned 
in  the  agreement,  and  they  allege  that  as  such 
common  carriers  they  are  subject  to  the  pro- 
visions of  the  act  of  Congress,  approved  Febru- 
ary 4, 1887  (24  Stat,  at  L.  879,  chap.  104),  enU- 
tied  "An  Act  to  Regulate  Commerce,"  with  the 
various  amendments  thereof  and  additions 
thereto,  *and  they  allege  that  that  act  [302 
and  the  amendments  constitute  a  system  of 
regulations  established  by  Congress  for  com- 
mon carriers  subject  to  the  act,  and  they  deny 
that  they  are  subject  to  the  provisions  of  the 
act  of  Congress  passed  July  2,  1890,  and  above 
set  forth. 

They  admit  that  they  severally  own,  control, 
and  operate  separate  and  distinct  lines  of  rail- 
road constructed  and  fitted  for  carrying  on 
business  as  common  carriers  of  freight,  in- 
dependently and  disconnectedly  with  each 
other;  except  that  a  common  interest  exists  be- 
tween certain  companies,  named  in  the  answer. 
They  admit  that  the  lines  of  railroad  mentioned 
in  the  bill  furnish  lines  of  transportation  aod 
communication  to  persons  engaged  in  freight 
traffic  between  and  among  the  states  and  terri- 
tories of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  coun- 
try lying  to  the  westward  of  the  Mississippi 
and  Missouri  rivers  and  east  of  the  Pacific 
ocean,  but  deny  that  they  are  the  only  such 
lines,  and  allege  that  there  are  several  others, 
naming  them. 

They  further  admit  that  prior  to  the  organi- 
zation of  the  freight  association  the  defendants 
furnished  to  the  public  and  to  persons  engaged 
in  trade,  traffic,  and  commerce  between  the 
several  states  and  territories  named  in  the  agree- 
ment, separate,  distinct,  and  competitive  lines 
of  transporation  and  communication,  and  they 
allege  that  they  still  continue  to  do  so. 

They  admit  that  some  of  the  roads  mentioned 
in  the  bill  received  aid  by  land  grants  from  tbe 
United  States,  and  others  received  aid  from 
states  and  territories  by  loans  of  credits,  dona- 
tions of  depot  sites,  and  rights  of  way,  and  io 
a  few  cases  by  investments  of  money,  and  that 
the  people  of  the  states  and  territories  to  a 
limited  extent  made  investments  in  the  stocks 
and  bonds  of  some  of  the  roads,  while  others, 
mentioned  in  tbe  bill,  were  almost  exclusively 
constructed  by  capital  furnished  by  nonresi- 
dents of  that  region. 

It  is  also  admitted  that  the  purpose  of  tbe 
land  grants,  loans,  donations,  and  investments 
was  to  obtain  tbe  construction  of  competitive 
lines  of  transportation  and  communication  to 
the  end  that  the  public  and  the  people  engaged 
in  trade  *and  commerce  throughout  thatfSOS 
region  of  country  might  have  facilities  afforded 
by  railways  in  communicating  with  each  other 
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and  with  other  portioDs  of  the  United  States  and 
the  world,  and  denies  that  they  were  granted 
for  any  other  purpose. 

The  defendants  admit  the  formation  on  or 
ahout  March  15,  1889,  of  the  voluntary  associa- 
tion described  in  the  bill  as  the  ''Trans-Miss- 
ouri Freight  Association." 

They  deny  the  allegation  that  they  were  not 
content  with  the  rates  and  prices  prevailing  at 
the  date  of  the  agreement;  they  deny  any  in- 
tent to  unjustly  increase  rates,  and  deny  that 
the  agreement  destroyed,   prevented,   or  ille- 

fally  limited  or  influenced  competition;  they 
eny  that  arbitrary  rates  were  fixed  or  charged. 
or  that  rates  have  been  increased,  or  that  the 
effect  of  free  competition  has  been  counteracted; 
they  deny  any  purpose  in  the  formation  of  the 
association  to  monopolize  trade,  traflic,  nnd 
ooromerce  between  the  states  and  territories 
within  the  region  mentioned  in  the  bill ;  and 
they  deny  that  the  agreement  is  in  any  respect 
the  illegal  result  of  any  unlawful  confedera- 
tion or  conspiracy.  The  defendants  al  lege  that 
the  proper  object  of  the  association  is  to  estab- 
lish reasonable  rates,  rules,  and  regulations  on 
all  freight  traffic,  and  the  maintenance  of  such 
rates  until  changed  in  the  manner  provided  by 
law:  that  the  agreement  was  filed  with  the  In- 
terstate Commerce  Commission  as  required  by 
§  6  of  the  act  of  February  4.  1887.  They  also 
allege  that  it  was  not  the  purp:)se  of  the  asso- 
ciation to  prevent  the  members  from  reducing 
rates  or  changing  the  rules  and  regulations  fixed 
by  the  association;  that  by  the  terms  of  the 
agreement  each  member  may  do  so,  the  pre- 
liminary requirement  being  that  the  proposed 
chan^  shall  be  voted  upon  at  a  meeting  of  the 
association,  after  which,  if  the  proposal  is  not 
agreed  to,  the  line  making  the  proposal  can 
make  such  reduced  rate  notwithstanding  the 
objection  of  the  other  lines;  that  the  purpose 
of  this  provision  was  to  afford  opportunity  for 
the  consideration  of  the  reasonableness  or  any 
proposed  rate,  rule,  or  regulation  by  all  lines  in- 
terested and  an  interchangeof  viewson  theefifect 
304]  of  such  *reduction,  and  that  reductions 
of  rates  have  been  made  in  numerous  instnnces 
through  said  process  by  the  association.  They 
admit  the  agreement  took  effect  April  1,  1889, 
and  that  it  has  remained  in  operation  since,  and 
that  the  rates,  rules,  and  regulations  fixed 
and  established  from  time  to  time  under  said 
agreement  have  been  put  into  effect  and  main- 
tained in  conformity  to  law,  and  it  is  denied 
that  by  reason  of  the  agreement  or  under  du- 
ress of  fines  and  penalties,  or  otherwise,  the 
defendants  have  refused  to  establish  and  main- 
tain just  and  reasonable  rates;  and  it  is  alleged 
that  the  object  of  the  association  at  all  times 
has  been  and  is  to  establish  all  rates,  rules,  and 
regulations  upon  a  just  and  reasonable  basis, 
and  to  avoid  unjust  discrimination  and  undue 
preference.  They  deny  that  shippers  or  the 
public  are  in  any  way  oppressed  or  injured  by 
reason  of  the  rates  fixed  by  the  association, 
but  on  the  contrary  they  allege  that  the  agree- 
ment and  the  association  established  under  it 
have  been  beneficial  to  the  patrons  of  the  rail- 
way lines  composing  the  association  and  the 
public  at  large.  These  in  substance  are  the  al- 
legations in  the  various  answers. 

The  cause  came  on  for  bearing  on  bill  and 
answer  before  the  circuit  court  of  the  United 
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States  for  the  district  of  Kansas,  first  division. 
That  court  dismissed  the  bill  without  costs 
against  the  complainant.  53  Fed.  Rep.  440. 
The  government  dulv  appealed  from  the  judg- 
ment to  the  United  States  circuit  court  of  ap- 
peals for  the  eighth  circuit,  and  that  court  after 
argument  affirmed,  in  October,  1893,  the  judg- 
ment of  the  circuit  court,  without  costs,  Sbiras, 
District  Judge,  dissenting.  19  U.  S.  App.  36, 
24  L.  R.  A.  78, 4  Inters.  Com.  Rep.  443.  From 
that  judgment  the  government  has  appealed  to 
this  courf. 

A  motion  is  now  made  upon  affidavits  to  dis- 
miss the  appeal.  The  affidavits  show  that  on 
the  18th  of  November,  1892,  a'  resolution  was 
adopted  by  the  Trans  Missouri  Freight  Asso- 
ciation, one  of  the  defendants,  providing  that 
the  organization  should  be  discontinued  from 
and  after  the  19th  of  November,  1892,  and  the 
secretary  was  instructed  to  wind  up  its  affairs 
at  as  early  a  date  as  possible.  It  further  ap- 
peared by  theattidavits  that  the  Trans- Missouri 
Freight  Association  was  *actually  dis-  [305 
solved  and  its  existence  ended  on  the  above  date, 
November  19,  1892,  and  that  it  has  not  since 
that  date  been  revived,  nor  has  it  since  that  data 
had  any  activity  of  any  kind,  "and  that  it  has 
not  conducted  or  been  engaged  in  any  opera- 
tions or  business  whatever,  but  that  it  has  been 
dead  and  out  of  existence." 

It  is  also  alleged  as  another  ground  for  dis- 
missing the  appeal  that  the  matter  in  contro- 
versy does  not  exceed  $1 ,000,  and  that  the  case 
does  not  come  under  any  other  provision  of 
the  act  of  1891,  allowing  an  appeal  from  the 
circuit  courts  of  appeals  to  this  court.  In  op- 
position to  the  motion  it  appeared  upon  the 
part  of  the  appellant  that  at  the  same  meeting 
at  which  the  resolution  above  referred  to  was 
adopted,  the  following  resolution  was  also 
adopted:  "Resolved,  That  a  committee  of  seven 
be  appointed  by  the  chairman  of  this  meeting 
to  draw  up  a  new  agreement  for  the  conduct 
of  business  now  substantially  covered  by  the 
Trans-Missouri  agreement  and  to  make  a  re- 
port to  all  lines  in  the  Trans-Missouri  Associa- 
tion at  a  meeting  to  be  called  in  Chicago  on 
December  6,  1892."  A  committee  of  seven 
was  accordingly  appointed,  which  adopted  a 
resolution  calling  a  meeting  for  the  6th  of  De- 
cember. 1892,  of  the  lines  formerly  members 
of  the  Trans-Missouri  Association  and  repre- 
sentatives of  other  interested  lines  for  the  pur- 
pose of  considering  any  changes  in  the  tariffs 
and  of  business  which  was  under  the  jurisdic- 
tion of  that  association  and  which  might  be 
submitted  to  the  parties  at  that  time,  and  to  fur- 
ther consider  the  organization  of  one  or  more 
rate  committees  to  govern  the  manner  of  mak- 
ing rates  on  such  traffic  until  some  permanent 
organization  could  be  effected.  In  the  early 
days  of  December,  1892,  the  meeting  so  called 
was  held  and  was  participated  in  by  most  of 
the  railroad  companies  which  were  parties  to 
the  Trans-Missouri  agreement,  and  at  that 
meeting  an  agreement  was  made  upon  the  sub- 
ject of  rates  of  freight,  and  a  West-Missouri 
freight  rate  committee  was  appointed,  the  du- 
ties of  which  committee  were  to  establish  and 
maintain  reasonable  rates  in  the  territory  de- 
scribed, and  other  lines  therein  not  represented 
but  interested  in  the  freight  traffic  of  such  terri- 
tory were  to  be  invited  to  become  members. 
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806]  A  plan  for  tbe*estab1i8bment  of  subrate 
committees  for  tbe  purpose  of  agreeing  upon 
rates  was  tberein  set  forth  and  agreed  to.  The 
agreement  was  to  become  effective  on  the  Ist  of 
January,  1892,  and  to  remain  in  force  until  the 
following  April,  during  which  time  it  was  sup- 
posed that  a  new  and  permanent  association  to 
provide  for  an  agreement  relating  to  rates  of 
freight  iiight  be  founded.  It  does  not  appear 
whether  such  permanent  association  has  been 
formed  or  that  the  temporary  agreement  has 
been  actually  terminated. 

In  answer  to  the  motion  to  dismiss  on  the 
ground  that  the  matter  in  controversv  did  not 
amount  to  over  $1,000,  the  parties  nave  stip- 
ulated as  follows:  "It  is  hereby  stipulated  for 
the  purposes  of  this  case  and  no  other,  and 
without  waiving  any  right  to  question  the  legal 
effect  of  such  fact,  that  the  daily  freight 
charges  on  interstate  shipments  collected  by  all 
the  railway  companies  at  points  where  they 
compete  with  each  other  were,  at  the  time  of 
the  agreement  mentioned  in  the  pleadings  here- 
in, and  have  been  since,  more  than  $1,000. 

Mr,  W.  F.  Outhrie  filed  a  brief  in  favor  of 
the  motion  to  dismiss  the  appeal,  on  behalf  of 
the  Burlington  &  Missouri  River  Railroad 
Company. 

Messrs.  Oeorge  R,  Peck,  A,  T.  Britton,  Lloyd 
W.  Bowers,  and  A.  B,  Browne  filed  a  brief  in 
favor  of  the  motion  to  dismiss  the  appeal,  for 
appellees. 

Mr,  Lawrence  Maxirell,  Jr.,  Solicitor  Gen- 
eral, filed  a  brief  for  the  United  States  in  op- 
position to  the  motion  to  dismiss  the  appeal. 

On  the  merits,  Mr,  Judson  Harmon,  At- 
torney General  for  the  United  States,  appellant. 

Msssrs.  John  F.  DUlon,  James  C.  Car- 
ter,  £.  J.  Phelps*  A.  L,  Williams.  Harry 
Hubbard,  and  Jolm  M.  Ddlon  for  appellees. 

Mr.  W,  F.  Gvthrie  filed  a  brief  for  the  Bur- 
lington &  Missouri  River  Railroad  Company. 

Mr,  Lloyd  W,  Bowers  filed  a  brief  for  the 
Fremont,  Elkhorn,  &  Missouri  Valley  Rail- 
road Company  and  the  Sioux  Ciiy  &  Pacific 
Railroad  Company. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

The  defendants  object  to  tbe  bearing  of  this 
appeal,  and  ask  that  it  be  dismisseaon  the 
ground  that  the  Trans  Missouri  Freight  Asso- 
ciation has  been  dissolved  by  a  vote  of  its  mem- 
bers since  the  judgment  entered  in  this  suit  in 
the  court  below.  A  further  ground  urged  for 
the  dismissal  of  tbe  appeal  is  that  the  requisite 
amount  (over  $1,000)  is  not  in  controversy  in 
the  suit,  and  that  as  an  appeal  would  only  lie 
to  this  court  in  this  character  of  suit  under  the 
act  of  March  3.  1891  (28  Stat,  at  L.  826.  chap. 
617;  Rev.  Sut.  Supp.  p.  901),  where  that 
amount  is  in  controversy,  the  appeal  should  be 
dismissed. 

As  to  the  first  ground,  we  think  the  fact  of 
the  dissolution  ot  the  association  does  not  pre- 
vent this  court  from  taking  cognizance  of  the 
appeal  and  deciding  tbe  case  upon  its  merits. 
308]  *The  prayer  of  the  bill  filed  in  this  suit 
asks,  not  only  for  the  dissolution  of  the  associa- 
tion, but,  among  other  things,  that  the  defend- 
ants should  be  restrained  from  continuing  in  a 
like  combination,  and  that  they  should  be  en- 
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Joined  from  further conspiring.nirreeing.orcom- 
bining  and  actinc  together  to  maintain  rules  and 
regulations  and  rales  for  carrying  freight  upon 
their  several  lines,  etc.  Tbe  mere  dissolution 
of  the  association  is  not  tbe  most  important  ob- 
ject of  this  litigation.  The  judgment  of  the 
court  is  sought  upon  the  question  of  the  legal- 
itv  of  tbe  agreement  itself  for  tbe  carrying  out 
of  which  tne  association  was  formed,  and  if 
such  agreement  be  declared  to  be  illegal,  tbe 
court  is  asked,  not  only  to  dissolve  the  associa- 
tion named  in  the  bill,  but  that  tbe  defendants 
should  be  enjoined  for  the  future. 

The  defendants,  in  bringing  to  the  notice  of 
the  court  the  fact  of  the  dissolution  of  tbe  as- 
sociation, take  pains  to  show  that  such  disso- 
lution bad  no  connection  or  relation  whatever 
with  the  pendency  of  this  suit,  and  that  tbe 
association  was  not  terminated  on  that  ac 
count.  They  do  not  admit  the  illegality  of 
the  agreement,  nor  do  they  allege  their  purpose 
not  to  enter  into  a  similar  one  in  the  immediate 
future.  On  tbe  contrary,  by  their  answers  tbe 
defendants  claim  that  the  agreement  is  a  per- 
fectly proper,  legitimate,  and  salutary  one,  and 
that  it  or  one  like  it  is  necessary  to  the  pros- 
perity of  tbe  companies.  If  the  injunction 
were  limited  to  the  prevention  of  any  action 
by  tbe  defendants  under  the  particular  agree- 
ment set  out,  or  if  the  judgment  were  to  be 
limited  to  tbe  dissolution  of  the  association 
mentioned  in  the  bill,  the  relief  obtained  would 
be  totally  inadequate  to  the  necessities  of  the 
occasion,  provided  an  agreement  of  that  nature 
were  determined  to  be  illegal.  The  injunction 
should  go  further,  and  enjoin  defendants  from 
entering  into  or  acting  under  any  similar 
agreement  in  the  future.  In  other  words,  the 
relief  granted  should  be  adequate  to  the  occa- 
sion. 

As  an  answer  to  the  fact  of  the  dissolution 
of  the  association,  it  is  shown  on  tbe  part  of 
tbe  government  that  these  very  defendants,  or 
most  of  them,  immediately  entered  into  a  sub- 
stantially similar  agreement,  which  was  to  re- 
main in  force  for  ♦a  certain  time,  and  un-[309 
der  which  tbe  companies  acted,  and  in  regard  to 
which  it  does  not  appear  that  they  are  not 
still  acting.  If  the  mere  dissolution  of  the  as- 
sociation worked  an  abatement  of  the  suit  as 
to  all  tbe  defendants,  as  is  the  claim  made  on 
their  part,  it  is  plain  that  they  have  thus  dis- 
covered an  effectual  means  to  prevent  the 
judgment  of  this  court  being  given  upon  the 
question  really  involved  in  the  case.  Tbe  de- 
fendants having  succeeded  in  tbe  court  below, 
it  would  only  be  necessary  thereafter  to  dis- 
solve their  association  and  instantly  form  an# 
other  of  a  similar  kind,  and  the  fact  of  tbe 
dissolution  would  prevent  an  appeal  to  this 
court  or  procure  its  dismissal  if  taken.  This 
result  does  not  and  ought  not  to  follow.  Al* 
thout^h  the  general  rule  is  that  equity  does  not 
interfere  simply  to  restrain  a  pa«^ible  future 
violation  of  law.  yet  where  parties  have  en- 
tered into  an  illegal  agreement  and  are  acting 
under  it,  and  there  is  no  adequate  remedy  at 
law.  And  the  jurisdiction  of  the  court  has  a^ 
tached  by  tbe  filing  of  the  bill  to  restrain  such 
or  any  like  action  under  a  similar  agreement, 
and  a  trial  has  been  had,  and  Judgment  en- 
tered, the  appellate  jurisdiction  of  this  court  it 
not  ousted  by  a  similar  dissolution  of  the  asso- 
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ciatlon,  effected  subsequently  to  the  eutry  of 
judfrment  in  the  suit. 

Private  parlies  may  settle  their  controyer- 
flics  at  any  time,  and  rights  which  a  plaintiff 
may  have  had  at  the  time  of  the  commence- 
ment of  the  action  may  terminate  before  judg- 
ment is  obtained  or  while  the  case  is  on  ap- 
peui,  and  in  any  such  case  the  court,  being 
informed  of  the  facts,  will  proceed  no  further 
in  the  action.  Here,  however,  there  has  been 
uo  eztiD&uisbment  of  the  rights  (whatever 
tliev  are)  of  the  public,  the  enforcement  of 
wlilch  the  government  baa  endeavored  to  pro- 
cure by  a  judgment  of  a  court  under  the  pro- 
visions of  tbe  act  of  Congress  above  cited. 
The  defendants  cannot  foreclose  those  rights 
nor  prevent  the  assertion  thereof  by  the  gov- 
erumeut  us  a  substantial  trustee  for  the  public 
under  tbe  act  of  Congress,  by  any  such  action 
as  has  been  taken  in  tiiis  case.  By  designating 
tbe  ogreement  in  question  as  illegal  and  the  al- 
leged combinalioD  as  an  unlawful  one,  we 
simpiv  mean  to  say  that  such  is  the  character  of 
310]  tlu-  iiprcement  as  claimed  by  the  •govern- 
ment. Tbat  question  the  government  has  the 
rigbt  to  biins:  before  the  court  and  obtain  its 
judgment  tbereon.  Whether  the  agreement  is 
of  that  character  is  the  question  herein  to  be 
decided. 

We  think,  therefore,  the  first  ground  urged 
by  defendants  for  the  dismissal  of  the  appeal 
is  untenable. 

We  have  no  difficulty  either  in  sustaining 
the  jurisdiction  of  this  court  in  regard  to  the 
second  ground,  that  of  the  amount  in  contro- 
versy in  the  suit 

The  bill  need  not  state,  in  bo  many  words, 
that  a  certain  amount  exceeding  $1,000  is  in 
controversy  in  order  that  this  court  may  have 
jurisdiction  on  appeal.  Tbe  statutory  amount 
must  as  a  matter  of  fact  be  in  controversy, 
yet  that  fact  may  appear  by  affidavit  after 
the  appeal  is  taken  to  this  court  {Whiteaide  v. 
Baaetton,  110  U.  S.  296  |^:1521;  Red  River 
Cattle  Co.  V.  Needham,  187  U.  8.  682  [84:  799]), 
or  it  may  be  made  to  appear  in  such  other 
manner  as  to  establish  it  to  the  satisfaction  of 
the  court.  A  stipulation  between  the  parties 
as  to  tbe  amount  is  not  controlling,  but  in  the 
discretion  of  the  court  it  may  be  regarded  in 
a  particular  case,  and  with  reference  to  the 
other  facts  appearing  in  the  record  as  suf- 
ficient proof  of  the  amount  in  controversy  to 
sustain  the  jurisdiction  of  this  court. 

Tbe  bill  shows  here  an  agreement  entered 
into  (as  stated  in  the  agreement  itself)  for  the 
purpose  of  maintaining  reasonable  rates  to  be 
received  by  each  company  executing  the 
agreement,  and  the  stipulation  entered  into 
between  the  parties  hereto  shows  that  the  daily 
freight  charges  on  interstate  shipments  col- 
lected by  the  railway  companies  at  points  where 
they  compete  with  each  other  were,  at  the  time 
of  the  making  of  the  agreement  mentioned  in 
the  pleadings  herein,  and  have  been  since,  more 
than  $1,000.  This  agreement  to  made,  the 
government  alleges,  is  illegal  as  being  in  re- 
straint of  trade,  and  was  entered  into  between 
the  companies  for  the  purpose  of  enhancing  the 
freight  rates.  Tbe  companies,  while  denying 
the  illegality  of  tbe  agreement  or  its  purpose  to 
be  other  than  to  maintain  reasonable  rates,  yet  al- 
lege that  without  some  such  agreement  the  corn- 
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petition  between  them  for  *trafflc  would  [3 1 1 
be  so  severe  as  to  cause  great  losses  to  each  de- 
fendant and  possibly  ruin  the  companies  repre- 
sented in  the  agreement.  Such  a  result,  it  ia 
claimed.  Is  avoided  by  reason  of  the  agreement. 
Upon  the  existence,  therefore,  of  this  or  some 
similar  agreement  directly  depends  (aa  Is  al- 
leged) the  prosperity,  if  not  the  life,  of  each 
company.  It  must  follow  that  an  amount 
much  more  than  $1,000  is  involved  in  the 
maintenance  of  the  agreement  or  in  the  right 
to  maintain  it  or  something  like  it.  These 
facts,  appearing  in  the  record  and  the  stipula- 
tion, show  that  the  rigbt  involved  ia  a  right 
which  is  of  the  requisite  pecuniary  vakie.  A 
reduction  of  the  rates  bv  only  the  fractional 
part  of  1  per  cent  would,  in  the  aggregate, 
amount  to  over  $1,000  in  a  very  few  days. 
This  is  sufficient  to  give  the  court  jurisdiction 
on  appeal.  Uvifed  8tate$,  South  Carolina,  v. 
Seymour  {"youth  Carolina  v.  Seymour'*),  153 
U.  S.  858,  857  [88:  742,  744].  There  is  directly 
involved  in  this  suit  the  validity  and  the  life 
of  this  agreement,  or  one  similar  to  it  Out 
of  this  agreement  directly  springs  the  ability 
as  well  as  the  right  to  maintain  these  rates,  and 
each  company  is  interested  in  maintaining  the 
validity  of  the  agreement  to  the  same  extent  aa 
all  the  others.  As  against  the  agreement  the 
government  represents  the  interest  of  the  pub- 
lic, and  thus  tbe  parties  stand  opposed  to  each 
other — the  one  in  favor  of  dissolving  and  the 
otber  of  maintaining  the  agreement 

Unlike  the  case  of  Qifmn  v.  Shufeldt,  122  U. 
S.  27  [80:  10881,  and  the  cases  therein  cited  in 
the  opinion  of  the  court  delivered  by  Mr. 
Justice  Gray,  the  defendants  here  are  jointly 
interested  in  the  question,  and  it  is  not  the  case 
of  a  fund  amounting  to  more  than  tbe  requisite 
sum  which  is  to  be  paid  to  different  parties  in 
sums  less  than  the  jurisdictional  amount 

For  the  reasons  above  stated,  we  think  the 
jurisdictional  fact  in  regard  to  each  defendant 
appears  plainly  and  necessarily  from  the  record 
and  the*  stipulation,  and  that  the  duty  is  thus 
laid  upon  this  court  to  entertain  the  appeal. 

Coming  to  tbe  merits  of  the  suit,  there  are  two 
important  questions  which  demand  our  ex- 
amination. They  are,  first,  whether  the 
above-cited  act. of  Congress  (called  herein  the 
trust  act)  applies  to  and  covers  common  carriers 
by  railroad;  *and.  if  so,  second,  Does  [312 
tbe  agreement  set  forth  in  the  bill  violate  any 
provision  of  that  act? 

As  to  the  first  question: 

The  language  of  the  act  includes  every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  tbe  several  states  or  with 
foreign  nations.  So  far  as  the  very  terms  of 
the  statute  go,  they  apply  to  any  contract  of 
the  nature  described.  A  contract,  therefore, that 
is  in  restraint  of  trade  or  commerce  is  by  the 
strict  language  of  the  act  prohibited,  eveii 
though  such  contract  is  entered  into  between 
competing  common  carriers  by  railroad,  and 
only  for  the  purposes  of  thereby  affecting  traffic 
rates  for  the  transportation  of  persons  and 
property.  If  such  an  agreement  restrain  trade 
or  commerce,  it  is  prohibited  by  the  statute, 
unless  it  can  be  said  that  an  agreement,  no 
matter  what  its  terms,  relating  only  to  trana- 
portation,  cannot  restrain  trade  or  commerce. 
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We  see  do  escape  from  the  coDclusion  that  if 
any  agreement  of  such  a  nature  does  restrain 
it,  the  agreement  is  condemned  by  this  act.  It 
cannot  be  denied  that  those  ^ho  are  engaged 
in  the  transportation  of  persons  or  property 
from  one  state  to  another  are  engaged  in  inter- 
state commerce,  and  it  would  seem  to  follow 
that  if  such  persons  enter  into  agreements  be- 
tween themselves  in  regard  to  the  compensation 
to  be  secured  from  the  owners  of  the  articles 
transported,  such  agreement  would  at  least 
relate  to  the  business  of  commerce,  and  might 
more  or  less  restrain  it.  The  point  urged  on 
the  defendants'  part  is  that  the  statute  was  not 
really  intended  to  reach  that  kind  of  an  agree- 
ment relating  only  to  traffic  rates  entered  into 
by  competing  common  carriers  by  railroad; 
that  it  was  intended  to  reach  only  those  who 
were  engaged  in  the  manufacture  or  sale  of 
articles  of  commerce,  and  who  by  means  of 
trusts,  combinations,  and  conspiracies  were  en- 
gaged in  affecting  the  supply  or  the  price  or 
the  place  of  manufacture  of  such  articles.  The 
terms  of  the  act  do  not  l)ear  out  such  construc- 
tion. Railroad  companies  are  instruments  of 
commerce,  and  their  business  is  commerce 
itself.  Philadelphia  dk  R.  R,  Co.  v.  Pennsyl- 
vania C*State  Freight  Ta^'),  82  U.  S.  15  Wall. 
282.  275  [21:  146,  161]:  Western  U,  Teleg.  Co, 
V.  Texas,  105  U.  8.  460,  464  [26:  1067.  1068]. 
313]  *A.n  act  which  prohibits  the  making  of 
every  contract,  etc.,  in  restraint  of  trade  or  com- 
merce among  the  several  states,  would  seem  to 
cover  by  such  language  a  contract  between 
competing  railroads,  and  relating  to  traffic  rates 
for  the  transportation  of  articles  of  commerce 
between  the  states,  provided  such  contract  by 
its  direct  effect  produces  a  restraint  of  trade  or 
commerce.  Whatamounts  to  a  restraint  within 
the  meaning  of  the  act  if  thus  construed  need 
oot  DOW  be  discussed. 

We  have  held  that  the  trust  act  did  not 
apply  to  a  company  engaged  in  one  state  in 
the  refining  of  sugar  under  the  circumstances 
deUiled  in  the  case  of  United  States  *v,  E.  C. 
Knight  Co.  156  U.  S.  1  [89:  825],  because  the 
refining  of  sugar  under  those  circumstances 
bore  no  distinct  relation  to  commerce  between 
the  states  or  with  foreign  nations.  To  exclude 
agreements  as  to  rates  by  competing  railroads 
for  the  transportation  of  articles  of  commerce 
between  the  states  would  leave  little  for  the  act 
to  take  effect  upon. 

Nor  do  we  think  that  because  the  6tb  section 
does  not  forfeit  the  property  of  the  railroad 
company  when  merely  engaged  in  the  trans- 
portation of  property  owned  under  and  which 
was  the  subject  of  a  contract  or  combination 
mentioned  in  the  lat  section,  any  ground  is 
shown  for  holding  the  rest  of  the  act  inappli- 
cable to  carriers  by  railroad.  It  is  not  per- 
ceived why,  if  the  rest  of  the  act  were  ioteuded 
to  apply  to  such  a  carrier,  the  6th  section 
ought  Decessarilv  to  have  provided  for  the 
seizure  and  condemnation  of  the  locomotives 
and  cars  of  the  carrier  engaffed  in  the  trans- 
portation between  the  states  of  those  articles  of 
commerce  owned  as  stated  in  that  6th  section. 
There  19  some  justice  and  propriety  in  forfeit- 
ing those  articles,  but  we  see  none  in  forfeit- 
ing the  locomotives  or  cars  of  the  carrier  simply 
because  such  carrier  was  transporting  articles 
as  described  from  one  state  to  another,  even 
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though  the  carrier  knew  that  they  had  been 
manufactured  or  sold  under  a  contract  or  com- 
bination in  violation  of  the  act.  In  tlie  case  of 
a  simple  transportation  of  such  articles  the 
carrier  would  be  guilty  of  no  violation  of  any 
of  the  provisions  of  the  act  Why,  therefore, 
*would  it  follow  that  the  6th  section  [314 
should  provide  for  the  forfeiture  of  the  property 
of  the  carrier  if  the  rest  of  the  act  were  intended 
to  apply  to  it?  To  subject  the  locomotives 
and  cars  to  forfeiture  under  such  circum- 
stances might  also  cause  great  confusion  to  the 
general  business  of  the  carrier  and  in  that  way 
mflict  unmerited  punishment  upon  the  inno- 
cent owners  of  other  property  in  the  course  of 
transportation  in  the  same  cars  and  drawn  by 
the  same  locomotives.  If  the  company  itself 
violates  the  act,  the  penalties  are  sufficient  as 
provided  for  therein. 

But  it  is  maintained  that  an  agreement  like 
the  one  in  question  on  the  part  of  the  railroad 
companies  is  authorized  by  the  commerce  act. 
which  is  a  special  statute  applicable  only  to 
railroads,  and  that  a  construction  of  the  trust  act 
(which  is  a  general  act)  so  as  to  include  within 
its  provisions  the  case  of  railroads,  carries  with 
it  the  repeal  by  implication  of  so  much  of  the 
commerce  act  as  authorized  the  agreement.  It 
is  added  that  there  is  00  language  in  the  trust 
act  which  is  sufficiently  plain  to  indicate  a 
purpose  to  repeal  those  provisions  of  the  com- 
merce act  which  permit  the  agreement;  that 
both  acts  may  stand,  the  special,  or  commerce 
act  as  relating  solely  to  railroads  and  their 
proper  regulation  and  management,  while  the 
later  and  general  act  will  apply  to  all  contracts 
of  the  nature  therein  described,  entered  into 
by  anyone  other  than  competing  common  car- 
riers by  railroad  for  the  purpose  of  establishing 
rates  of  traffic  for  transportation.  On  a  line 
with  this  reasoning  it  is  said  that  if  Congress 
had  intended  to  in  any  manner  affect  the  rail- 
road carrier  as  governed  by  the  commerce  act, 
it  would  have  amended  that  act  directly  and  in 
terms,  and  not  have  left  it  as  a  question  of  con- 
struction to  be  determined  whether  so  impor- 
tant a  chanee  in  the  commerce  statute  had 
been  accomiHished  by  the  passage  of  the  stat- 
ute relating  to  trusts. 

The  first  answer  to  this  argument  is  that, 
in  our  opinion,  the  commerce  act  does  not 
authorize  an  agreement  of  this  nature.  It 
may  not  in  terms  prohibit,  but  it  is  far  from 
conferring,  either  directly  or  by  implication, 
any  authority  to  make  it.  If  the  agreement  be 
legal  it  does  not  owe  its  ^validity  to  any  [315 
provision  of  the  commerce  act,  and  if  illegal  it  is 
not  made  so  by  that  act  The  5th  section  pro- 
hibits what  is  termed  "pooling."  but  there  ii 
no  express  provision  in  the  act  prohibiting  the 
maintenance  of  traffic  rates  among  competing 
roads  by  making  such  an  agreement  as  tbii, 
nor  is  there  any  provision  which  permits  it 
Prior  to  the  passage  of  the  act  the  companiet 
had  sometimes  endeavored  to  regulate  compe- 
tition and  to  msintain  rates  bv  pooling  arrange- 
ments, and  in  the  act  that  kind  of  an  arrange- 
ment was  forbidden.  After  its  passage  other 
devices  were  resorted  to  for  the  purpose  iA 
curbing  competition  and  maintaining  rates. 
The  general  nature  of  a  contract  like  the  one 
before  us  is  not  mentioned  in  or  provided  for 
by  the  act    The  provisions  of  that  act  look  to 
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the  preyentioD  of  discrimiDation,  to  tbe  far- 
niBhin^  of  equid  facilities  for  tbe  interchange 
of  traffic,  to  tbe  rate  of  compensation  for  what 
la  term^  tbe  long  and  tbe  short  haul,  to  the 
attainment  of  a  continuous  passage  from  the 
point  of  shipment  to  tbe  poidt  of  destination, 
at  a  known  and  published  schedule,  and,  in 
the  language  of  counsel  for  defendants,  "with- 
out reference  to  tbe  location  of  those  points  or 
tbe  lines  over  which  it  is  necessary  for  the 
traffic  to  pass,"  to  procuring  uniformity  of 
rates  charged  by  each  company  to  its  patrons, 
and  to  other  objects  of  a  similar  nature.  The 
act  was  not  directed  to  the  securing  of  uni- 
formity of  rates  to  be  charged  by  competing 
companies,  nor  was  there  any  provision  therein 
as  to  a  maximum  or  minimum  of  rates.  Com- 
peting and  nonconnecting  roads  are  not  author- 
ized by  this  statute  to  make  an  agreement  like 
this  one. 

As  the  commerce  act  does  not  authorize  this 
agreement,  argument  against  a  repeal  by  im- 
plication of  the  provisions  of  tbe  act  which  it 
18  alleged  grant  such  authority  becomes  inef- 
fective. There  is  no  repeal  in  the  case,  and 
both  statutes  may  stand,  as  neither  is  incon- 
sistent with  the  other. 

It  is  plain,  also,  that  an  amendment  of  tbe 
commerce  act  would  not  be  an  appropriate 
method  of  enacting  tbe  legislation  contained 
in  the  trust  act,  for  the  reason  that  tbe  latter 
act  includes  other  subjects  in  addition  to  the 
contracts  of  or  combinations  amon^  railroads, 
3 1 6]and  is  ^addressed  to  tbe  prohibition  of  oth- 
er contracts  besides  those  relating  to  transporta- 
tion. Tbe  omission,  therefore,  to  amend  tbe 
commerce  act  furnishes  no  reason  for  claiming 
that  the  later  statute  does  not  apply  to  railroad 
transportation.  Although  the  commerce  stat- 
ute may  be  described  as  a  general  code  for  the 
regulation  and  government  of  railroads  upon 
the  subjects  treated  of  therein,  it  cannot  be 
contended  that  it  furnishes  a  complete  and 
perfect  set  of  rules  and  regulations  which  are 
to  govern  them  in  all  cases,  and  that  any  sub- 
sequent act  in  relation  to  them  must,  when 
passed,  in  effect  amend  or  repeal  some  provi- 
sion of  that  statute.  The  statute  does  not  cover 
all  cases  concerning  transportation  by  railroad 
and  all  contracts  relating  thereto.  It  does  not 
purport  to  cover  such  an  extensive  field. 

The  existence  of  agreements  similar  to  this 
one  may  have  been  known  to  Congress  at  tbe 
time  it  passed  tbe  commerce  act,  although  we 
are  not  aware,  from  the  record,  that  an  agree- 
ment of  this  kind  had  ever  been  made  and 
publicly  known  prior  to  the  passage  of  the 
commerce  act.  Tet  if  it  bad  been  known  to 
Congress,  its  omission  to  prohibit  it  at  that 
time,  while  prohibiting  the  pooling  arrange- 
ments, is  no  reason  for  assuming  that  when 
passing  the  trust  act  it  meant  to  except  all 
contracts  of  railroad  companies  in  regard  to 
traffic  rates  from  tbe  operation  of  such  act. 
Congress  for  its  own  reasons,  even  if  aware  of 
the  existence  of  such  agreements,  did  not  see 
fit  when  it  passed  the  commerce  act  to  prohibit 
them  with  regard  to  railroad  companies  alone, 
and  the  act  was  not  an  appropriate  place  for 
general  legislation  on  the  subject  And  at 
that  time,  and  for  several  years  thereafter. 
Congress  did  not  think  proper  to  legislate  upon 
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tbe  subject  at  all.  Finally  it  passed  this  trust 
act.  and  in  our  opinion  no  obstacle  to  its  appli- 
cation to  contracts  relating  to  transportation 
by  railroads  is  to  be  found  in  the  fact  that  the 
commerce  act  had  been  passed  several  years 
before,  in  which  the  entering  into  such  agree- 
ments was  not  in  terms  prohibited. 

It  is  also  urged  that  the  debates  in  Congress 
show  beyond  a  doubt  that  the  act  as  passed 
does  not  include  railroads.  Counsel  *for[3 1 7 
the  defendants  refer  in  considerable  detail  to  its 
history  from  the  time  of  its  introduction  in  the 
Senate  to  its  final  passage.  As  the  act  origi- 
nally passed  the  Senate  the  1st  section  was  in 
substance  as  it  stands  at  present  in  the  statute. 
On  its  receipt  by  tbe  House  that  body  pro- 
posed an  amendment,  by  which  it  was  in  terms 
made  unlawful  to  enter  into  any  contract  for 
the  purpose  of  preventing  competition  in  the 
transportation  of  persons  or  property.  As 
thus  amended  tbe  bill  went  back  to  the  Senate, 
which  itself  amended  the  amendment  by  mak- 
ing tbe  act  apply  to  any  such  contract  as 
tended  to  raise  prices  for  transportation  above 
what  was  just  and  reasonable.  This  amend- 
ment by  the  Senate  of  the  amendment  pro- 
posed by  the  House  was  disagreed  to  b^  that 
body.  Tbe  amendments  were  then  considered 
by  conference  committees,  and  the  first  con- 
ference committee  reported  to  each  House  in 
favor  of  the  amendment  of  the  Senate.  This 
report  was  disagreed  to  and  another  committee 
appointed,  which  agreed  to  strike  out  both 
amendments  and  leave  the  bill  as  it  stood  when 
it  first  passed  the  Senate,  and  that  report  was 
finally  adopted,  and  the  bill  thus  passed. 

Looking  at  the  debates  during  the  various 
times  when  the  bill  was  before  the  Senate  and 
the  House,  both  on  its  original  passage  by  the 
Senate  and  upon  the  report  from  tbe  confer- 
ence committees,  it  is  seen  that  various  views 
were  declared  in  regard  to  the  legal  import  of 
the  act.  Some  of  the  members  of  the  House 
wanted  it  placed  beyond  doubt  or  cavil  that 
contracts  in  relation  to  the  transportation  of 
persons  and  prooerty  were  included  in  the  bill. 
Some  thought  toe  amendment  unnecessary  as 
the  language  of  the  act  already  covered  it,  and 
some  refused  to  vote  for  the  amendment  or 
for  the  bill  if  tbe  amendments  were  adopted 
on  the  ground  that  it  would  then  interfera 
with  tbe  interstate  commerce  act  and  tend  to 
create  confusion  as  to  the  meaning  of  each  act. 
Senator  Hoar  (who  was  a  member  of  tbe  first 
committee  of  conference  from  tbe  Senate), 
when  reporting  the  result  arrived  at  by  the  ju- 
diciary committee  recommending  the  adoption 
of  tbe  House  amendment,  said:  "The  other 
clause  of  the  House  amendment  is  that  con- 
tracts or  agreements  entered  into  for  the  purpose 
of  'preventing  competition  in  the  trans-[318 
portation  of  persons  or  property  from  one  state 
or  territorv  into  another  shall  be  deemed  un- 
lawful, l^bat  the  committee  recommend  shall 
be  concurred  in.  We  suppose  that  it  is  alreadjf 
ec>tered  by  the  bill  a$  it  standi;  that  is,  that 
transportation  is  as  much  trade  or  commerce 
among  the  several  states  as  the  sale  of  goods 
in  one  state  to  be  delivered  in  another,  and, 
therefore,  that  it  is  covered  already  by  the  bill 
as  it  stands.  But  there  is  no  harm  in  agreeing 
in  an  amendment  which  expressly  describes  it, 
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and  an  objection  to  the  amendment  might  be 
construed  as  if  the  Senate  did  not  mean  to  in- 
clade  it;  80  we  let  it  stand.'* 

Looking  simply  at  the  history  of  the  bill 
from  the  time  it  was  introduced  in  the  Senate 
until  it  was  finally  passed,  it  would  be  impos- 
sible to  say  what  were  the  views  of  a  majority 
of  the  members  of  each  House  in  relation  to  the 
meaning  of  the  act.  It  cannot  be  said  that  a 
majority  of  both  Houses  did  not  agree  with 
Senator  Hoar  in  bis  views  as  to  the  construc- 
tion to  be  given  to  the  act  as  it  passed  the 
Senate.  All  that  can  be  determined  from  the 
debates  and  reports  is  that  various  members 
had  various  views,  aod  we  are  left  to  determine 
the  meaning  of  this  act  as  we  determine  the 
meaning  of  other  acts  from  the  language  used 
therein. 

There  is,  too,  a  general  acquiescence  in  the 
doctrine  that  debates  in  Congress  are  not  ap- 
propriate sources  of  information  from  which 
to  discover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  States  v. 
Union  P,  R.  Co,  91  U.  S.  72,  79  [23:  224,  228]: 
Aldridge  v.  WiUiam$,  44  U.  S.  8  How.  9-24 
ril:  469-475],  Taney,  Ch.  J.;  Miteheli  v.  Great 
Works  MiUing  db  Mfg.  Co.  2  Story,  848,  658; 
Reg.  V.  UertfoTd  College,  L.  R.  8  Q.  B.  Div. 
698.  707. 

The  reason  is  that  it  is  impossible  to  deter- 
mine with  certainty  what  construction  was  put 
upon  an  act  by  t&e  members  of  a  legislative 
bodv  that  passed  it  by  resorting  to  the  speeclies 
of  individual  members  thereof.  Those  who 
did  not  speak  may  not  have  agreed  with  those 
who  did;  and  those  who  spoke  might  differ 
from  each  other;  the  result  being  that  the  only 
proper  way  to  construe  a  legislative  act  is  from 
the  language  used  in  the  act,  and,  upon  occa- 
819]sion,by  a  resort'to  the  history  of  the  times 
when  it  was  passed.  Cases  cited,  supra.  If 
such  resort  be  had,  we  are  still  unable  to  see 
that  the  railroads  were  not  intended  to  be  in- 
cluded in  this  legislation. 

It  is  said  that  Congress  bad  very  different 
matters  in  view  and  very  different  objects  to 
accomplish  in  the  passage  of  the  act  in  ques- 
tion; that  a  number  of  combinations  in  the 
form  of  trusts  and  conspiracies  in  restraint  of 
trade  were  to  be  found  throughout  the  coun- 
try, and  that  it  was  impossible  for  the  state 
ffovernments  to  successfully  cope  with  them 
because  of  their  commercial  character  and  of 
their  business  extension  throuirh  the  different 
states  of  the  Union.  Among  these  trusts  it 
was  said  in  Congress  were  the  Beef  Trust,  the 
Standard  Oil  Trust,  the  Steel  Trust,  the  Barbed 
Fence  Wire  Trust,  the  Sugar  Trust,  the  Cord- 
age Trust,  the  Cotton  Seed  Oil  Trust,  the 
Whiskey  Trust,  and  many  others,  and  these 
trusts  it  was  stated  had  assumed  an  importanre 
and  had  acquired  a  power  which  were  danger- 
ous to  the  whole  country,  and  that  their  exist- 
ence was  directly  antagonistic  to  its  peace  ami 
prosperity.  To  combinations  and  conspiracies 
of  this  Kind  it  is  contended  that  the  act  in 
question  was  directed,  and  not  to  the  combi- 
nations of  competing  railroads  to  keep  up  their 
prices  to  a  reasonable  sum  for  the  transporta- 
tion of  persons  and  property.  It  is  true  that 
many  and  various  trusts  were  in  existence  at 
ilfce  Ume  of  the  passage  of  the  act,  and  it  was 
■Mttbly  sought  to  cover  them  by  the  provi- 


sions of  the  act.  Many  of  them  had  rendered 
themselves  offensive  by  the  manner  in  which 
they  exercised  the  great  power  that  combined 
capital  gave  them.  But  a  further  investiga- 
tion of  **  the  history  of  the  times"  shows  also 
that  those  trusts  were  not  the  only  associations 
controlling  a  great  combination  of  capital 
which  had  caused  complaint  at  the  manner  in 
which  their  business  was  conducted.  There 
were  many  and  loud  complaints  from  some 
portions  of  the  public  regarding  the  railroads 
and  the  prices  they  were  charging  for  the  serv- 
ice they  rendered,  and  it  was  alleged  that  the 
prices  for  the  transportation  of  persons  and 
articles  of  commerce  were  unduly  and  improp- 
erly enhanced  by  combinations  among  the  dif- 
ferent roads.  'Whether these complHints|320 
were  well  or  ill  founded  we  do  not  presume  at 
this  time  and  under  these  circumstances  to  de- 
termine or  to  discuss.  It  is  simply  for  the 
purpose  of  answering  the  statement  that  it  was 
only  to  trusts  of  the  nature  above  set  forth  that 
this  legislation  was  directed,  that  the  subject 
of  the  opinions  of  the  people  in  regard  to  the 
actions  of  the  railroad  companies  in  this  par- 
ticular is  referred  to.  A  reference  to  this  his- 
tory of  the  times  does  not,  as  we  think,  furnish 
us  with  any  strong  reason  for  believing  that  it 
was  only  trusts  that  were  in  the  minds  of  the 
members  of  Congress,  and  that  railroads  and 
tbeir  manner  of  doing  business  were  wholly 
excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the 
rules  for  the  construction  of  statutes  which 
has  been  approved  by  this  court;  that  while  it 
is  the  duty  of  courts  to  ascertain  the  mean- 
ing of  the  legislature  from  the  words  used  in 
the  statute  and  the  subject-matter  to  which  it 
relates,  there  is  an  equal  duty  to  restrict  the 
meaning  of  general  words  whenever  it  is  found 
necessary  to  do  so  in  order  to  carry  out  the 
legislative  intent  Brewer  v.  Blouuher,  89  U. 
S.  14  Pet.  178, 198  [10:  408,  4171;  Petri  v.Con^ 
mercial  Nat.  -Ban*.  142  U.  S.  644,  650  [85: 1144. 
1146]:  MeKeev.  United  States,  164  U.  S.  287 
[ante,  187].  It  is  therefore  urged  that  If  by  a 
strict  construction  of  the  language  of  this  stat- 
ute it  may  be  made  to  include  railroads,  yet  it 
is  evident  from  other  considerations  now  to  be 
mentioned  that  the  real  meaning  of  the  legis- 
lature would  not  include  them,  and  the^  must 
for  that  reason  be  excluded.  It  is  said  that 
this  meaning;  is  plainly  to  be  inferred  because 
of  fundamental  aifferences  both  in  an  economic 
way  and  before  the  law  between  trade  and 
manufacture  on  the  one  hand  and  railroad 
transportation  on  the  other.  Among  these  dif- 
ferences are  the  public  character  of  railrokd 
business,  and  as  a  result  the  peculiar  power  of 
control  and  regulation  possessed  by  the  state 
over  railroad  companies.  The  trader  or  manu- 
facturer, on  the  other  hand,  carries  on  an  en- 
tirely private  business,  and  can  sell  to  whom 
he  pleases;  be  may  charge  different  prices  for 
the  same  article  to  different  individuals;  he 
may  charge  as  much  as  he  can  ^et  for  the  arti- 
cle in  which  he  deals,  whether  the  price  be  rea- 
sonable or  'unreasonable:  he  may  make  [331 
such  discrimination  in  his  business  as  he  chooses, 
and  he  may  cease  to  do  any  business  whenever 
his  choice  lies  in  that  direction;  whfle,  on  the 
contrary,  a  railroad  company  must  transport 
all  persons  and  property  that  come  to  it,  and 
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it  must  do  80  at  tbe  same  price  for  the  same 
service,  and  tbe  price  must  be  reasonable,  and 
it  caunot  at  its  will  disconlinue  its  business. 
It  is  also  urcced  that  tbere  are  evils  arising 
from  unrestricted  competition  in  regard  to 
railroads  wbicb  do  not  exist  in  regard  to  any 
other  kind  of  property;  tbat  it  is  so  admitted 
by  tbe  latest  and  best  writers  on  the  subject, 
and  tbat  practical  experience  of  tbe  results  of 
unrestricted  competition  among  railroads  tends 
directly  to  the  same  view;  tbat  tbe  difference 
between  railroad  prov>erty  on  tbe  one  band, 
and  all  other  kinds  of  property  on  tbe  other 
hand,  is  so  plain  tbat  entirely  different  eco- 
nomic results  follow  from  unrestricted  compe- 
tition among  railroads  from  those  which  ob- 
tain in  regard  to  all  otber  kmds  of  biisioess.  It 
is  also  said  tbat  the  contemporaneous  indus- 
trial history  of  the  country,  the  legal  situation 
in  regard  to  railroad  properiies  at  tbe  time  of 
the  enactment  of  this  statute,  its  legislative  his- 
tory, the  ancient  and  constantly  maintained 
different  legal  effect  and  policy  regarding  rail- 
way transportation  and  ordinary  trade  and 
manufacture,  together  with  a  just  regard  for 
interests  of  such  enormous  magnitude  as  are 
represented  by  the  railroads  of  the  country,  all 
tend  to  show  that  Congress  in  passing  tbe  anti- 
trust act  never  could  have  contemplated  the 
inclusion  of  railroads  within  its  provisions. 
It  is  therefore  claimed  to  be  tbe  duty  of  the 
court,  in  carrying  out  the  rule  of  statutory  con- 
struction, above  stated,  to  restrict  the  meaning 
of  these  general  words  of  the  statute  which 
would  include  railroads,  because  from  tbe  con- 
siderations above  mentioned  it  is  plain  that 
Congress  never  intended  that  railroads  should 
be  included. 

^lany  of  the  foregoing  assertions  may  be 
well  founded,  while  at  tbe  same  time  tbe  cor- 
rectness of  the  conclusions  sought  to  be  drawn 
therefrom  need  not  be  conceded.  The  points  of 
difference  between  tbe  railroad  and  other  cor 
porationsare  many  and  great  It  cannot  be  dis- 
d22Jputed  that  a  railroad  ^is  a  public  corpora- 
tion, and  its  business  pertains  to  and  greatly  af- 
fects the  public,  and  tbat  it  is  of  a  public  nat- 
ure. The  company  may  not  charge  unreasona- 
ble prices  for  transportation,  nor  can  it  make 
unjust  discriminations,  nor  select  its  patrons, 
nor  go  out  of  business  when  H  chooses, 
while  a  mere  trading  or  manufacturing  com- 
pany may  do  all  these  things.  But  the  very 
fact  of  the  public  character  of  a  railroad  would 
itself  seem  to  call  for  special  care  by  the  legis- 
lature in  regard  to  its  conduct,  so  tbat  its  busi- 
ness should  be  carried  on  with  as  much 
reference  to  the  proper  and  fair  interests  of  the 
public  as  possible.  While  tbe  points  of  dif 
ference  just  mentioned  and  others  do  exist 
between  the  two  classes  of  corporations,  it  must 
be  remembered  that  they  have  also  some  points 
of  resemblance.  Trading,  manufacturing,  and 
railroad  corporations  are  all  engaged  in  the 
transaction  of  business  with  regard  to  articles 
of  trade  and  commerce,  each  in  its  special 
sphere,  either  in  manufacturing  or  trading  in 
commodities  or  in  their  transportation  by  rail. 
A  contract  among  those  engaged  in  the  latter 
business  by  which  tbe  prices  for  the  transporta- 
tion of  commodities  traded  in  or  manufactured 
by  the  others  is  greatly  enhanced  from  what  it 
otherwise  would  be  if  free  competition  were 


the  rule,  affects  and  to  a  certain  extent  restricts 
trade  and  commerce,  and  affects  the  price  of 
the  commodity.     Of  this  there  can  be  no  ques- 
tion.    Manufacturing  or    trading  companies 
may  also  affect  prices  by  joining  together  in 
forming    a    trust    or  other  combination,  and 
by  making  agreements  in  restraint  of  trade  and 
commerce,  which  when  carried  out  affect  the 
interests  of  the  public.     Wh^  should  not  a  rail- 
road company  be  included   m  general  legisla- 
tion aimed  at  tbe  prevention  of  that  kiisd  of 
agreement  made  in  restraint  of  trade,  which 
may  exist  in  all  companies,  which  is  substan- 
tially of  tbe  same  nature  wherever  found,  and 
which  tends  very  much  towards  the  same  re- 
sults whether  put  in  practice  by  a  trading  and 
manufacturing  or  by  a  railroad  company?    It 
is  true  the  results  oi  trusts,  or  combinations  of 
that  n&lure,  may  be  different  in  different  kinds 
of    corporations,  and  yet  they  all  have  an  es- 
sential similarity  and  have  been  induced  by 
motives  of  individual  or  corporate  aggrandize- 
ment -as  against  the  public  interest.     In [323 
business  or  trading  combinations  they  may  even 
temporarily,  or  perhaps  permanently,  reduce 
the   price  of  tbe  article  traded  in  or  manufac- 
tured,  by  reducing   the  expense  inseparable 
from  the  running  of  many  different  companies 
for  the  same  purpose.     Trade  or  commerce 
under  those  circumstances  may  nevertheless 
be  badly  and  unfortunately  restrained  by  driv- 
ing out  of  business  the  small  dealers  and  worthy 
men  whose  lives  have  been  spent  therein,  and 
who  might  be  unable  to  readjust  themselves  to 
their  altered  surroundings.     Mere  reduction  in 
the  price  of  the  commodity  dealt  in  might  be 
dearly  paid  for  by  the  ruin  of  such  a  class  and 
the  absorption  of  control  over  one  commodity 
by  an  all  powerful  combination  of  capital.     In 
any  great  and  extended  change  in  the  manner 
or  method  of  doing  business  it  seems  to  be  an 
inevitable  necessity  that  distress  and,  perhaps, 
ruin,  shall  be  its  accomplishment  in  regard  to 
some  of  those  who  were  engaged  in  tbe  old 
methods.     A  change  from  stage  coaches  and 
canal  boats  to  railroads  threw  at  once  a  large 
number  of  men  out  of  employment;  changes 
from  hand  labor  to  tbat  of  machinery;  and 
from  operating  machinery  by  hand  to  the  ap- 
plication of    steam    for  such    purpose  leave 
behind  them  for  the  time  a  number  of  men  who 
must  seek  other  avenues  of  livelihood.    These 
are  misfortunes  which  seem  to  be  the  necessary 
accompaniment  of  all  great  industrial  changes. 
It  takes  time  to  effect  a  readjustment  of  in- 
dustrial life  so  that  those  who  are  thrown  out  of 
their    old    employment,  by    reason    of  such 
changes  as  we  have  spoken  of,  may  find  op- 
portunities for  labor  in  other  departments  than 
those  to  wbicb  they  have  been  accustomed.    It 
is  a  misfortune,  but  yet  in  such  cases  it  soems 
to  be  the  inevitable  accompaniment  of  change 
and  improvement. 

It  is  wholly  different,  however,  when  such 
changes  are  effected  by  combinations  of  capital, 
whose  purpose  in  combining  is  to  control  the 
production  or  manufacture  of  any  particular 
article  in  the  market,  and  by  such  control  dic- 
tate tbe  price  at  which  the  article  shall  be  sold, 
tbe  effect  being  to  drive  out  of  business  all  the 
small  dealers  in  the  commodity  and  to  render 
tbe  public  subject  to  the  decision  of  the  combi- 
nation as  to  *what  price  shall  be  paid  for[324 
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the  article.     In  this  ligbt  it  is  not  materia]  that 
the  price  of  an  article  may  be  lower.  It  is  Id  the 
power   of  the   combiDation  to  raise  it,    and 
the  result  in  any  event  is  unfortunate  for  tbe 
country  by  deprivini^  it  of  the  services  of  a 
large  numoer  of  small  but  independent  dealers 
who  were  familiar  with  the  business  and  who 
had  spent  their  lives  in  it,  and  who  supported 
themselves  and  their  families  from  the  small 
profits  realized  therein.     Whether  they  be  able 
to  find  other  avenues  to  earn  their  livelihood  is 
not  so  material,  because  it  is  not  for  the  real 
prosperity  of  any  country  that  such  changes 
should  occur  which  result  in  transferring  an 
independent  business    man,  the   head  of  his 
establishment,  small  though  it  might  be,  into  a 
mere  servant  or  agent  of  a  corporation  for  sell- 
ing the  commodities  which  he  once  manufac- 
tured or  deal  tin,  having  no  voice  in  shaping  the 
business    policy  of  the  company  and  bound 
to  obey  orders  issued  by  others.    Nor  is  it  for 
the  substantial  interests  of  the  country  that  any 
one  commodity  should  be  within  the  sole  power 
and  subject  to  the  sole  will  of  one  powerful 
combination  of  capital.     Congress  has,  so  far 
as  its  jurisdiction  extends,  prohibited  all  con- 
tracts or  combinations  in  the  form   of  trusts 
entered  into  for    the    purpose  of  restraining 
trade  and  commerce.    The  results  naturally 
flowing  from  a  contract  or  combination  in  re- 
straint of  trade  or  commerce,  when  entered 
into  by  a  manufacturing  or  trading  company 
such  as  above  stated,  while  differing  somewhat 
from  those  which  may  follow  a  contract  to 
keep  up  transportation  rates  by  railroads,  are 
nevertheless  of  tbe  same  nature  and  kind,  and 
the  contracts  themselves  do  not  so  far  differ  in 
their  nature  that  they  may  not  all  be  treated 
alike  and    be  condemned  in  common.     It  is 
entirely  appropriate  generally  to  subject  cor- 
porations or  persons  engaged  in    trading  or 
manufacturing  to  different  rules  from  those 
applicable  to  railroads  in  their  transportation 
business,  but  when  the  evil  to  be  remedied  is 
similar  in  both  kinds  of  corporations,  such  as 
contracts  which  are  unquestionably  in  restraint 
of  trade,  we  see  no  reason  why  similar  rules 
should  not  be  promulgated  in  regard  to  both, 
825]and  both  be  covered  in  the  same  ^statute 
bv  general  language  sufficiently  broad  to  in- 
clude them  both.  We  see  nothing  either  in  con- 
temporaneous history,  in  the  legal  situation  at 
the  time  of  the  passage  of  the  statute,  in  its 
legislative  history,  or  In  any  general  difference 
in  the  nature  or  kind  of  these  trading  or  manu- 
facturing companies  from  railroad  companies, 
which  would  lead  us  to  the  conclusion  that  it 
cannot  be  supposed  the  legislature  in  prohibit- 
ing the  making  of  contracts  in  restraint  of  trade 
intended  to  include  railroads  within  the  pur- 
view of  that  act 

Neither  is  the  statute,  in  our  judgment,  so 
uncertain  in  its  meaning  or  its  language  so 
vague  that  it  ought  not  to  be  held  applicable 
to  railroads.  It  prohibits  contracts,  combina 
tions,  etc.,  in  restraint  of  trade  or  commerce. 
Transporting  commodities  is  commerce,  and 
if  from  one  state  to  or  through  another  it  is 
interstate  commerce.  To  be  reached  by  the 
Federal  statute  it  must  be  commerce  among 
tbe  several  states  or  with  foreign  nations. 
When  the  act  prohibits  contracts  in  restraint 
of   trade  or  commerce,  the  plain  meaning  of 


the  language  used  includes  contracts  which  re- 
late to  either  or  both  subjects.     Both  trade  and 
commerce  are  included  so  long  as  each  relates 
to  that  which  is  interstate  or  foreign.     Trans- 
portion   of  commodities   among    the   several 
states  or  with  foreign  nations  falls  within  the 
description  of  the  words  of  the  statute  with  re- 
gard to  that  subject,  and  there  Is  also  included 
in  that  language  that  kind  of  trade  in  commod- 
ities among  the  states  or  with  foreign  nations 
which  is  not  confined  to  their  mere  transporta- 
tion.    It  includes  their  purchase  and  sale.    Pre- 
cisely at  what  point  in  the  course  of  the  trade 
in  or  manufacture  of  commodities  the  statute 
may  have  effect  upon  them  or  upon  contracts 
relating  to  them  may  be  somewhat  difiScult  to 
determine,   but  interstate  transportation   pre- 
sents no  difficulties.     In  United  States  v.  B.  0. 
Knight  Co,  156  U.  S.  1  [39:  825],  heretofore 
cited,  it  was  in  substance  held,  reiterating  the 
language  of  Mr.   Justice  Lamar  in   Kutd  v. 
Pearion,  128  U.  8.  1  [82:  846.  2  Inters.  Com. 
Rep.  282],  that  the  intent  to  manufacture  or  ex- 
port a  manufactured  article  to  foreign  nations 
or  to  send  it  to  another  state  did  not  determine 
the  time  when  the  article  or  product  passed 
from  the  control  of  the  state  and  belonged  to 
^commerce.    The  difficulty    in  deter-  [326 
mining  that  question,  however,  is  no  reason  for 
denying  effect  to  language  which,  by  its  terms, 
plainly  includes  the  transportation  of  commod- 
ities among  the  several  states  or  with  foreign 
nations,  and  which  may  also  be  the  subject  of 
contracts  or  combinations  in  restraint  of  such 
commerce.     The  difficulty  of  the  subject,  so  far 
as  the  trade  in  or  the  manufacture  of  commod- 
ities is  concerned,  arises  from  the  limited  con- 
trol which  Congress  has  over  the  matter  of 
trade  or  manufacture.    It  was  said  by  Mr.  Jus- 
tice Lamar  in  Kidd  v.  Pearson,  supra:  "If  it 
be  held  that  the  term  [commerce]  includes  the 
regulation  of  all  such  manufactures  as  are  in- 
tended to  be  the  subject  of  commercial  trans- 
actions in  the  future,  it  is  impossible  to  deny 
that  it  would  also  include  the  productive  in- 
dustries that  contemplate  the  same  thing.   The 
result  would  be  that  Congress  would  be  in- 
vested, to  the  exclusion  of  the  states,  with  the 
power  to  regulate,  not  only  manufactures,  bat 
also  agriculture,  horticulture,  stock  raising, 
domestic    fisheries,    mining — in  short,    every 
branch  of  human  industry." 

In  the  Knight  Company  Case,  supra,  it  was 
said  that  this  statute  applied  to  monopolies  in 
restraint  of  interstate  or  international  trade  or 
commerce,  and  not  to  monopolies  in  manufac- 
ture even  of  a  necessary  of  life.  It  is  readily 
seen  from  these  cases  that  if  the  act  does  not 
apply  to  the  transportation  of  commodities  by 
railroads  from  one  state  to  another  or  to  for- 
eign nations,  its  application  is  so  greatly  lim- 
ited that  the  whole  act  might  as  well  be  held 
Inoperative. 

Still  another  ground  for  holding  the  act  in- 
applicable is  urged,  and  that  is  that  the  lan- 
guage covers  only  contracts  or  combinationt 
like  trusts  or  those  which,  while  not  exactly 
trusts,  are  otherwise  of  the  same  form  or  nat- 
ure.    This  is  clearly  not  so. 

While  the  statute  prohibiU  all  combioatiooi 
in  the  form  of  trusts  or  otherwise,  the  limitsr 
tion  is  not  confined  to  that  form  alone.  AD 
combinaUons  which  are  in  restraint  of  trade  oi 
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cominerce  are  prohibited,  whether  in  the  form 
of  trusts  or  in  aoy  other  form  whatever. 

We  think,  after  a  careful  ezamioation,  that 
327]  the  ^statute  covers,  aod  was  intended  to 
cover,  common  carriers  by  railroad. 

Second.  The  next  question  to  be  discussed 
is  as  to  what  is  the  true  construction  of  the 
statute,  assuming  that  it  applies  to  common 
carriers  by  railroad.  What  is  the  meaning  of 
the  language  as  used  in  the  statute,  that  "every 
contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with 
foreign  nations,  is  hereby  declared  to  be  ille- 
gal?" Is  it  confined  to  a  contract  or  combina- 
tion which  is  only  in  unreasonable  restraint  of 
trade  or  commerce,  or  does  it  include  what  the 
language  of  the  act  plainly  and  in  terms  cov- 
ers,— all  contracts  of  that  nature? 

We  are  asked  to  regard  the  title  of  this  act 
as  indicative  of  its  purpose  to  include  only 
those  contracts  which  were  unlawful  at  coni- 
mon  law,  but  which  require  the  sanction  of  a 
Federal  statute  in  order  to  be  dealt  with  in  a 
Federal  court.  It  is  said  that  when  terms 
which  are  known  to  the  common  law  are  used 
in  a  Federal  statute  those  terms  are  to  be  given 
the  same  meaning  that  they  received  at  com- 
mon law,  and  that  when  the  language  of  the 
title  is  "to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  it  means 
those  restraints  and  monopolies  which  the  com- 
mon law  regarded  as  unlawful,  and  which 
were  to  be  prohibited  by  the  Federal  statute. 
We  are  of  opinion  that  the  language  used  in 
the  title  refers  to  and  includes  and  was  in- 
tended to  include  those  restraints  and  monopo- 
lies which  are  made  unlawful  in  the  body  of 
the  statute.  It  is  to  the  statute  itself  that  re- 
sort must  be  had  to  learn  the  meaninsr  thereof, 
though  a  resort  to  the  title  here  creates  no 
doubt  about  the  meaning  of  and  does  not  al- 
ter the  plain  language  contained  in  its  text. 

It  is  now  with  much  amplification  of  argu- 
ment urged  that  the  statute  in  declaring  illejzal 
every  combination  in  the  form  of  trust  or  oth- 
erwise, or  conspiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  the  language 
used  therein  plainly  imports,  but  that  it  only 
means  to  declare  illegal  any  such  contract 
which  is  in  unreasonable  restraint  of  trade, 
while  leaving  all  others  unafifected  by  the  pro- 
328]  visions  of  the^act;  that  the  common-law 
meaning  of  the  term  "contract  in  restraint  of 
trade"  includes  only  such  contracts  as  are  in 
unreasonable  restraint  of  trade,  and  when  that 
term  is  used  in  the  Federal  statute  it  is  not  in- 
tended to  include  all  contracts  in  restraint  of 
trade,  but  only  those  which  are  in  unreasonable 
restraint  thereof. 

The  term  is  not  of  such  limited  signification. 
Contracts  in  restraint  of  trade  have  l^en  known 
and  spoken  of  for  hundreds  of  years  both  in 
£ngland  and  in  this  country,  and  the  term  in- 
cludes all  kindsof  those  contracts  which  in  fact 
restrain  or  may  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  na- 
ture. A  contract  may  be  in  restraint  of  trade 
and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  In  restraint  1 
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of  trade,  and  would  be  so  described  either  at 
common  law  or  elsewhere.  By  the  simple  use 
of  the  term  "contract  in  restraint  of  trade,"  ail 
contracts  of  that  nature,  whether  valid  or  oth- 
erwise, would  be  included,  and  not  alone  that 
kind  of  contract  which  was  invalid  and  unen- 
forceable as  being  in  unreasonable  restraint  of 
trade.  When,  therefore,  the  body  of  an  act 
pronounces  as  illegal  every  contract  or  combi- 
nation in  restraint  of  trade  or  commerce  among 
the  several  states,  etc..  the  plain  and  ordinary 
meaning  of  such  language  is  not  limited  to  that 
kind  of  contract  alone  which  is  in  unreasonable 
restraint  of  trade,  but  all  contracts  are  included 
in  such  language,  and  no  exception  or  limita- 
tion can  be  added  without  placing  in  the  act 
that  which  has  been  omitted  by  Congress. 

Proceeding,  however,  upon  the  theory  that 
the  statute  did  not  mean  what  its  plain 
language  imported,  and  that  it  intended  in  its 
prohibition  to  denounce  as  illegal  only  those 
contrasts  which  were  in  unreasonable  restraint 
of  trade,  the  courts  below  have  made  an  ex- 
haustive investigation  as  to  the  general  rules 
which  guide  courts  in  declaring  contracts  to 
be  void  as  being  in  restraint  of  trade,  and 
therefore  against  the  public  p>o1icy  of  the  coun- 
try. In  the  course  of  their  discussion  *of  [329 
that  subject  thev  have  shown  that  there  has 
been  a  gradual  though  great  alteration  in  the 
extent  of  the  liberty  granted  to  the  vendor  of 
property  in  agreeing,  as  part  consideration  for 
his  sale,  not  to  enter  into  the  same  kind  of  busi- 
ness for  a  certain  time  or  within  a  certain  ter- 
ritorv.  So  long  as  the  sale  was  the  bona  fide 
consideration  for  the  promise,  and  was  not 
made  a  mere  excuse  for  an  evasion  of  the  rule 
itself,  the  later  authorities,  both  in  England 
and  in  this  country,  exhibit  a  strong  tendency 
towards  enabling  the  parties  to  make  such  a 
contract  in  relation  to  the  sale  of  property,  in- 
cluding an  agreement  not  to  enter  into  the 
same  kind  of  business,  as  they  may  think 
proper,  and  this  with  the  view  to  granting  to 
a  vendor  the  freest  opportunity  to  obtain  the 
largest  consideration  for  the  sale  of  that  which 
is  his  own.  A  contract  which  is  the  mere  ac- 
companiment of  the  sale  of  property,  and  thus 
entered  into  for  the  purpose  of  enhancing  the 
price  at  which  the  vendor  sells  it,  which  in  ef- 
fect is  collateral  to  such  sale,  and  where  the 
main  purpose  of  the  whole  contract  is  accom- 
plished by  such  sale,  might  not  be  included, 
within  the  letter  or  spirit  of  the  statute  in 
question.  But  we  cannot  see  how  the  statute 
can  be  limited,  as  it  has  been  by  the  courts  be- 
low, without  reading  into  its  text  an  exception 
which  alters  the  natural  meaning  of  the  lan- 
guage used,  and  that,  too,  upon  a  most  ma- 
terial point,  and  where  no  sufficient  reason  is 
shown  for  believing  that  such  alteration  would 
make  the  statute  more  in  accord  with  the  in- 
tent of  the  lawmaking  body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  de- 
fendants on  this  branch  of  the  case  has  been 
to  show,  if  possible,  some  reason  in  the  attend- 
ant circumstances,  or  some  fact  ezif^ting  in  the 
nature  of  railroad  property  and  business,  upon 
which  to  found  the  claim  that  although  by  the 
language  of  the  statute  agreements  or  combi- 
nations in  restraint  of  trade  or  commerce  are 
included,  the  statute  really  means  to  declare 
illegal  only  those  contracts,  etc.,  which  are  in 
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datioD,  and  ever  since  that  date  baye  been  and 
•till  are  deprived  of  the  beoeflts  that  might  be 
expected  to  flow  from  free  competition  between 
said  several  lines  of  transportation  and  com- 
munication, and  are  deprived  of  the  better  fa- 
cilities and  cheaper  rates  of  freight  that  might 
be  reasonably  expected  to  flow  from  free  com- 
petition between  the  lines  above  mentioned, 
and  Uiat  the  trade,  traffic,  and  commerce  in 
such  region  of  country,  and  the  freight  traffic 
in  connection  therewith,  have  been  and  are 
moDopolized  and  restrained,  hindered,  injured, 
and  retarded  by  the  defendants  by  means  ana 
through  the  instrumentality  of  such  association. 

The  bill  further  averred  that  notwithstand- 
ing the  passage  of  the  act  of  Congress  above 
mentioned  on  the  2d  day  of  July.  1890,  the 
"defendants  still  continue  in  and  still  engage 
in  said  unlawful  combination  and  conspiracy, 
and  still  maintain  said  Trans- Missouri  Freight 
Association,  with  all  the  powers  specified  in 
the  memorandum  of  agreement  and  articles 
of  association  hereinbefore  set  forth,  which 
said  agreement,  combination,  and  conspiracy 
so  as  aforesaid  entered  into  and  maintained  by 
said  defendants  is  of  great  inlury  and  grievous 
prejudice  to  the  common  and  public  ^K>d  and 
to  the  welfare  of  the  people  of  the  United 
States." 

The  prayer  of  the  bill  is  as  follows: 

"In  consideration  whereof,  and  inasmuch  as 
your  orator  can  only  have  adequate  relief  in  the 
premises  in  this  honorable  court  where  matters 
of  this  nature  are  properly  cognizable  and  re- 
lievable,  your  orator  prays  that  this  honorable 
court  may  order,  adjudge,  and  decree  that  said 
Trans-Mlssoun  Freight  Association  be  dis- 
solved, and  that  said  defendants,  and  all  and 
each  of  them,  be  enjoined  and  prohibited  from 
furtheragreeing,combininfr,and  conspiring  and 
acting  together  to  maintam  rules  and  regula- 
301 J  tionsand  rates  for  carrying  ^freight  up- 
on their  several  lines  of  railroad  to  hinder  trade 
and  commerce  between  the  states  and  territo- 
ries of  the  United  States,  and  that  all  and 
each  of  them  be  enjoined  and  prohibited  from 
entering  or  continuing  in  a  combination,  asso- 
ciation, or  conspiracy  to  deprive  the  people  en- 
gaged in  trade  and  commerce  between  and 
among  the  states  and  territories  of  the  United 
States  of  such  facilities  and  rates  and  charges 
of  freight  transportation  as  will  be  afforded  by 
free  and  unrestrained  competition  between  the 
said  several  lines  of  railroad,  and  that  all  and 
each  of  said  defendants  be  enjoined  and  prohib- 
ited from  agreeing,  combining,  and  conspir- 
ing and  acting  together  to  monopolize  or  at- 
tempt to  monopolize  the  freight  traffic  in  the 
trade  and  commerce  between  the  states  and 
territories  of  the  United  States,  and  that  ail 
and  each  of  said  defendants  be  enjoined  and 
prohibited  from  agreeing,  combining,  and  con- 
spiring and  acting  together  to  prevent  each 
and  any  of  their  associates  from  carrying 
freight  and  commodities  in  the  trade  and  com- 
merce between  the  states  and  territories  of  the 
United  States  at  such  rates  as  shall  be  volun- 
tarily fixed  by  the  officers  and  agents  of  each 
of  said  roads  acting  independently  and  sepa- 
rately in  its  own  behalf." 

The  defendants  were  required  to  answer 
fully,  etc ,  each  and  all  of  the  matters  charged 
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in  the  bill,  but  such  answer  was  not  required 
to  be  under  oath,  an  answer  under  oath  being 
specially  waived. 

The  Chicago,  Kansas,  &  Nebraska  Railway 
Company,  the  Missouri,  Kansas,  <&  Texas  Rail- 
way Company,  and  the  Denver,  Texas,  A 
Fort  Worth  Railroad  Company  denied  being 
parties  to  the  association.  The  other  fifteen 
companies  filed  separate  answers,  each  setting 
up  substantially  the  same  defense. 

They  admit  they  are  common  carriers  en- 
gaged in  the  transportation  of  persons  and 
property  in  the  states  and  territories  mentioned 
in  the  agreement,  and  they  allege  that  as  such 
common  carriers  they  are  subject  to  the  pro- 
visions of  the  act  of  Congress,  approved  Febru- 
ary 4, 1887  (24  Slat,  at  L.  879,  chap.  104),  enti- 
tled "An  Act  to  Regulate  Commerce,"  with  the 
various  amendments  thereof  and  additions 
thereto,  *and  they  allege  that  that  act  [302 
and  the  amendments  constitute  a  system  of 
regulations  established  hy  Congress  for  com- 
mon carriers  subject  to  the  act,  and  they  deny 
that  they  are  subject  to  the  provisions  of  the 
act  of  Congress  passed  July  2,  1890,  and  abovs 
set  forth. 

They  admit  that  they  severally  own,  control, 
and  operate  separate  and  distinct  lines  of  rail- 
road constructed  and  fitted  for  carrying  on 
business  as  common  carriers  of  freight,  in- 
dependently and  disconnectedly  with  each 
other;  except  that  a  common  interest  exists  be- 
tween certam  companies,  named  in  the  answer. 
They  admit  that  the  lines  of  railroad  mentioned 
in  the  bill  furnish  lines  of  transportation  and 
communication  to  persons  engaged  in  freight 
traffic  between  and  among  the  states  and  terri- 
tories of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  coun- 
try lying  to  the  westward  of  the  Mississippi 
and  Missouri  rivers  and  east  of  the  Pacific 
ocean,  but  deny  that  they  are  the  only  such 
lines,  and  allege  that  there  are  several  others, 
naming  them. 

They  further  admit  that  prior  to  the  organi- 
zation of  the  freight  association  the  defendants 
furnished  to  the  public  and  to  persons  engaged 
in  trade,  traffic,  and  commerce  between  the 
several  states  and  territories  named  in  the  agree- 
ment, separate,  distinct,  and  competitive  lines 
of  transporation  and  communication,  and  they 
allege  that  they  still  continue  to  do  so. 

They  admit  that  some  of  the  roads  mentioned 
in  the  bill  received  aid  by  land  grants  from  the 
United  States,  and  others  received  aid  from 
states  and  territories  by  loans  of  credits,  dona- 
tions of  depot  sites,  and  rights  of  way,  and  in 
a  few  cases  by  investments  of  money,  and  that 
the  people  of  the  states  and  territories  to  a 
limited  extent  made  investments  in  the  stocks 
and  bonds  of  some  of  the  roads,  while  others, 
mentioned  in  the  bill,  were  almost  exclusivelr 
constructed  by  capital  furnished  by  nonresi- 
dents of  that  region. 

It  is  also  admitted  that  the  purpose  of  the 
land  grants,  loans,  donations,  and  mvestments 
was  to  obtain  the  construction  of  competitive 
lines  of  transportation  and  communication  to 
the  end  that  the  public  and  the  people  engaged 
in  trade  *and  commerce  throughout  thatTSOS 
region  of  country  might  have  f aciluies  afforded 
by  railways  in  communicating  with  each  other 
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and  with  other  portioDs  of  the  United  States  and 
the  world,  and  denies  that  they  were  granted 
for  any  other  purpose. 

The  defendants  admit  the  formation  on  or 
ahout  March  15,  1889,  of  the  voluntary  associa- 
tion described  in  the  bill  as  the  "Trans-Miss- 
ouri Freight  Association." 

They  oeny  the  allegation  that  they  were  not 
•content  with  the  rates  and  prices  prevailing  at 
the  date  of  the  agreement;  they  deny  any  in- 
tent to  unjustly  increase  rates,  and  deny  that 
the  agreement  destroyed,   prevented,   or  ille- 

fally  limited  or  influenced  competition;  they 
eny  that  arbitrary  rates  were  fixed  or  charged. 
or  that  rates  have  been  increased,  or  that  the 
effect  of  free  competition  has  been  counteracted ; 
they  deny  any  purpose  in  the  formation  of  the 
association  to  monopolize  trade,  trafiic,  nnd 
commerce  between  the  states  and  territories 
within  the  region  mentioned  in  the  bill ;  and 
they  deny  that  the  agreement  is  in  any  respect 
the  illegal  result  of  any  unlawful  confedera- 
tion or  conspiracy.  The  defendants  allege  that 
the  proper  object  of  the  association  is  to  estab- 
lish reasonable  rates,  rules,  and  regulations  on 
all  freight  traffic,  and  the  maintenance  of  such 
rates  until  changed  in  the  manner  provided  by 
law;  that  the  agreement  was  filed  with  the  In- 
terstate Commerce  Commission  as  required  by 
§  6  of  the  act  of  February  4,  1887.  They  also 
allege  that  it  was  not  the  purp:>se  of  the  asso- 
ciation to  prevent  the  members  from  reducing 
rates  or  changing  the  rules  and  regulations  fixed 
by  the  association;  that  by  the  terms  of  the 
agreement  each  member  may  do  so,  the  pre- 
liminary requirement  being  that  the  proposed 
chan|:e  shall  be  voted  upon  at  a  meeting  of  the 
association,  after  which,  if  the  proposal  is  not 
agreed  to,  the  line  making  the  proposal  can 
make  such  reduced  rate  notwithstanding  the 
objection  of  the  other  lines;  that  the  purpose 
of  this  provision  was  to  afford  opportunity  for 
the  consideration  of  the  reasonableness  or  any 
proposed  rate,  rule,  or  regulation  by  all  lines  in- 
terested and  an  interchangeof  viewson  theeffect 
304]  of  such  ^reduction,  and  that  reductions 
of  rates  have  been  made  in  numerous  instnnces 
through  said  process  by  the  association.  They 
admit  the  agreement  took  effect  April  1,  1889, 
and  that  it  has  remained  in  operation  since,  and 
that  the  rates,  rules,  and  regulations  fixed 
and  established  from  time  to  time  under  said 
agreement  have  been  put  into  effect  and  main- 
tained in  conformity  to  law,  and  it  is  denied 
that  by  reason  of  the  agreement  or  under  du- 
ress of  fines  and  penalties,  or  otherwise,  the 
defendants  have  refused  to  establish  and  main- 
tain just  and  reasonable  rates;  and  it  is  alleged 
that  the  object  of  the  association  at  all  times 
has  been  and  is  to  establish  all  rates,  rules,  and 
regulations  upon  a  just  and  reasonable  basis, 
and  to  avoid  unjust  discrimination  and  undue 
preference.  They  deny  that  shippers  or  the 
public  are  in  any  way  oppressed  or  injured  by 
reason  of  the  rates  fixed  by  the  association, 
but  on  the  contrary  they  allege  that  the  agree- 
ment and  the  association  established  under  it 
have  been  beneficial  to  the  patrons  of  the  rail- 
way lines  composing  the  association  and  the 
public  at  large.  These  in  substance  are  the  al- 
legations in  the  various  answers. 

The  cause  came  on  for  hearing  on  bill  and 
answer  before  the  circuit  court  of  the  United 
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States  for  the  district  of  Kansas,  first  division. 
That  court  dismissed  the  bill  without  costs 
against  the  complainant.  58  Fed.  Rep.  440. 
Tne  government  dulv  appealed  from  the  judg- 
ment to  the  United  States  circuit  court  of  ap- 
peals for  the  eighth  circuit,  and  that  court  after 
argument  affirmed,  in  October,  1893,  the  judg- 
ment of  the  circuit  court,  without  costs.  Shiras, 
District  Judge,  dissenting.  19  U.  S.  App.  36, 
24  L.  R.  A.  78, 4  Inters.  Com.  Rep.  443.  From 
that  judgment  the  government  has  appealed  to 
this  courf. 

A  motion  is  now  made  upon  affidavits  to  dis- 
miss the  appeal.  The  affidavits  show  that  on 
the  18ih  of  November.  1892,  a'  resolution  was 
adopted  by  the  Trans  Missouri  Freight  Asso- 
ciation, one  of  the  defendants,  providing  that 
the  organization  should  be  discontinued  from 
and  after  the  19th  of  November,  1892,  and  the 
secretary  was  instructed  to  wind  up  its  affairs 
at  as  early  a  date  as  possible.  It  further  ap- 
peared by  the  affidavits  that  the  Trans- Missouri 
Freight  Association  was  *actually  dis-  [805 
solved  and  its  existence  ended  on  the  above  date, 
November  19,  1892,  and  that  it  has  not  since 
that  date  been  revived,  nor  has  it  since  that  date 
had  any  activity  of  any  kind,  "and  that  it  has 
not  conducted  or  been  engaged  in  any  opera- 
tions or  business  whatever,  but  that  it  has  been 
dead  and  out  of  existence." 

It  is  also  alleged  as  another  ground  for  dis- 
missing the  appeal  that  the  matter  in  contro- 
versy does  not  exceed  $1,000,  and  that  the  case 
does  not  come  under  any  other  provision  of 
the  act  of  1891,  allowing  an  appeal  from  the 
circuit  courts  of  appeals  to  this  court.  In  op- 
position to  the  motion  it  appeared  upon  the 
part  of  the  appellant  that  at  the  same  meeting 
at  which  the  resolution  above  referred  to  was 
adopted,  the  following  resolution  was  also 
adopted:  ^'Resolved,  That  a  committee  of  seven 
be  appointed  by  the  chairman  of  this  meeting 
to  draw  up  a  new  agreement  for  the  conduct 
of  business  now  substantially  covered  by  the 
Trans- Missouri  agreement  and  to  make  a  re- 
port to  all  lines  in  the  Trans- Missouri  Associa- 
tion at  a  meeting  to  be  called  in  Chicago  on 
December  6,  1892."  A  committee  of  seven 
was  accordingly  appointed,  which  adopted  a 
resolution  calling  a  meeting  for  the  6th  of  De- 
cember. 1892,  of  the  lines  formerly  members 
of  the  Trans-Missouri  Association  and  repre- 
sentatives of  other  interested  lines  for  the  pur- 
pose of  considering  any  changes  in  the  tariffs 
and  of  business  which  was  under  the  jurisdic- 
tion of  that  association  and  which  might  bt 
submitted  to  the  parties  at  that  time,  and  to  fur- 
ther consider  the  organization  of  one  or  more 
rate  committees  to  govern  the  manner  of  mak- 
ing rates  on  such  traffic  until  some  permanent 
organization  could  be  effected.  In  the  early 
days  of  December,  1892,  the  meeting  so  called 
was  held  and  was  participated  in  by  most  of 
the  railroad  companies  which  were  parties  to 
the  Trans-Missouri  agreement,  and  at  that 
meeting  an  agreement  was  made  upon  the  sub- 
ject of  rates  of  freight,  and  a  West-Missouri 
freight  rate  committee  was  appointed,  the  du- 
ties of  which  committee  were  to  establish  and 
maintain  reasonable  rates  in  the  territory  de- 
scribed, and  other  lines  therein  not  represented 
but  interested  in  the  freight  traffic  of  such  terri- 
tory were  to  be  invited  to  become  members. 
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806]  A  plan  fortbe*estab]iabmentof  subrate 
committees  for  the  purpose  of  agreeing  upoD 
rates  was  theiein  set  forth  and  tigreed  to.  Tbe 
agreement  was  to  become  effective  on  tbe  Ist  of 
January,  1893,  and  to  remain  in  force  until  tbe 
following  April,  during  wbicb  time  it  was  sup- 
posed that  a  new  and  permanent  association  to 
provide  for  an  agreement  relating  to  rates  of 
zreigbt  iiigbt  be  founded.  It  does  not  appear 
wbeiber  sucb  permanent  association  bas  been 
formed  or  tbat  tbe  temporary  agreement  bas 
been  actually  terminated. 

In  answer  to  tbe  motion  to  dismiss  on  tbe 
ground  tbat  tbe  matter  in  controversy  did  not 
amount  to  over  $1,000,  tbe  parties  nave  stip- 
ulated as  follows:  "It  is  bereby  stipulated  for 
tbe  purposes  of  this  case  and  no  other,  and 
without  waiving  any  right  to  question  the  legal 
effect  of  sucb  fact,  that  the  daily  freight 
charges  on  interstate  shipments  collected  by  all 
tbe  railway  companies  at  points  where  they 
compete  wUh  each  other  were,  at  the  time  of 
the  agreement  mentioned  in  the  pleadings  here- 
in, and  have  been  since,  more  than  $1,000. 

Mr.  W.  F.  Outhrie  filed  a  brief  in  favor  of 
the  motion  to  dismiss  tbe  appeal,  on  behalf  of 
tbe  Burlington  &  Missouri  River  Railroad 
Company. 

Messrs.  Oeorge  R,  Peek,  A,  T.  Britton,  Lloyd 
W,  Bowers,  and  A.  B,  Browne  filed  a  brief  in 
favor  of  tbe  motion  to  dismiss  tbe  appeal,  for 
appellees. 

Mr,  Lawrence  Maxttell,  Jr.,  Solicitor  Gen- 
eral, filed  a  brief  for  tbe  United  States  in  op- 
position to  the  motion  to  dismiss  tbe  appeal. 

On  tbe  merits,  Mr,  Judson  Harmon,  At- 
torney General  for  tbe  United  States,  appellant. 

Messrs.  John  F.  Dillon,  James  C.  Car- 
ter,  £.  J.  Phelps*  A,  L,  Wil'iiams.  Harry 
Hnibard,  and  John  M.  Dillon  for  appellees. 

Mr.  W.  F.  Gvthrie  filed  a  brief  for  the  Bur- 
lington &  Missouri  River  Railroad  Company. 

Mr.  Lloyd  W.  Bowers  filed  a  brief  for  the 
Fremont,  Elkhoro,  &  Missouri  Valley  Rail- 
road Company  and  the  Sioux  City  &  Pacific 
Railroad  Company. 

Mr.  Justice  Peckham  delivered  tbe  opin- 
ion of  the  court: 

The  defendants  object  to  tbe  bearing  of  this 
appeal,  and  ask  that  it  be  dismisseaon  tbe 
ground  tbat  the  Trans  Missouri  Freight  Asso- 
ciation has  been  dissolved  by  a  vote  of  its  mem- 
bers since  tbe  judgment  entered  in  this  suit  in 
tbe  court  below.  A  further  ground  urged  for 
tbe  dismissal  of  the  appeal  is  that  the  requisite 
amount  (over  $1,000)  is  not  in  controversy  in 
tbe  suit,  and  that  as  an  appeal  would  only  lie 
to  this  court  in  this  character  of  suit  under  the 
act  of  March  3,  1891  (28  Stat,  at  L.  826.  chap. 
617;  Rev.  Stat.  Supp.  p.  901),  where  that 
amount  is  in  controversy,  tbe  appeal  should  be 
dismissed. 

As  to  the  first  ground,  we  think  tbe  fact  of 
tbe  dissolution  of  tbe  association  does  not  pre- 
vent this  court  from  taking  cognizance  of  tbe 
appeal  and  deciding  tbe  case  upon  its  merits. 
308]  *Tbe  prayer  of  tbe  bill  filed  in  this  suit 
asks,  not  only  for  tbe  dissolution  of  the  associa- 
tion, but,  among  other  things,  that  the  defend- 
ants should  be  restrained  from  continuing  in  a 
like  combination,  and  that  they  should  be  en- 

1016 


Joined  from  further  conspiring.nirreeing.orcooi- 
bining  and  actinc  together  to  maintain  rules  and 
regulations  and  rales  for  carrying  freight  upon 
their  several  lines,  etc.  Tbe  mere  dissolulioB 
of  the  association  is  not  tbe  most  important  ob- 
ject of  this  litigation.  The  judgment  of  tb« 
court  is  sought  upon  tbe  question  of  the  legal- 
itv  of  the  agreement  itself  for  the  carrying  out 
or  which  tne  association  was  formed,  and  if 
sucb  agreement  be  declared  to  be  illegal,  tbe 
court  is  asked,  not  only  to  dissolve  tbe  associa- 
tion named  in  tbe  bill,  but  tbat  the  defendants 
should  be  enjoined  for  tbe  future. 

The  defendants,  in  bringing  to  tbe  notice  of 
tbe  court  tbe  fact  of  the  dissolution  of  the  as- 
sociation, take  pains  to  show  that  such  disso- 
lution had  no  connection  or  relation  whatever 
with  the  pendency  of  this  suit,  and  that  the 
association  was  not  terminated  on  that  ac 
count.  They  do  not  admit  the  illegality  of 
the  agreement,  nor  do  they  allege  their  purpose 
not  to  enter  into  a  similar  one  in  the  immediate 
future.  On  tbe  contrary,  by  their  answers  tbe 
defendants  claim  that  the  agreement  is  a  per- 
fectly proper,  legitimate,  and  salutary  one,  and 
tbat  it  or  one  like  it  is  necessary  to  the  pros- 
perity of  the  companies.  If  the  injunction 
were  limited  to  the  prevention  of  any  action 
by  the  defendants  under  the  particular  agree- 
ment set  out,  or  if  tbe  Judgment  were  to  be 
limited  to  the  dissolution  of  the  association 
mentioned  in  the  bill,  tbe  relief  obtained  would 
be  totally  inadequate  to  the  necessities  of  the 
occasion,  provided  an  agreement  of  tbat  nature 
were  determined  to  be  illegal.  Tbe  injunction 
should  go  further,  and  enjoin  defendants  from 
entering  into  or  acting  under  any  similar 
agreement  in  tbe  future.  In  other  words,  the 
relief  granted  should  be  adequate  to  the  occa- 
sion. 

As  an  answer  to  tbe  fact  of  tbe  dissolution 
of  the  association,  it  is  shown  on  tbe  part  of 
tbe  government  that  these  very  defendants,  or 
most  of  them,  immediately  entere<I  into  a  sub- 
stantially similar  agreement,  which  was  to  re- 
main in  force  for  *a  certain  time,  and  un-[309 
der  which  the  companies  acted,  and  in  regard  to 
wbicb  it  does  not  appear  tbat  they  are  not 
still  acting.  If  the  mere  dissolution  of  the  as- 
sociation worked  an  abatement  of  the  suit  as 
to  all  the  defendants,  as  is  the  claim  made  on 
their  part,  it  is  plain  tbat  they  have  thus  dis- 
covered an  effectual  means  to  prevent  the 
judgment  of  this  court  being  given  upon  tbe 
question  really  involved  in  the  case.  The  de- 
fendants having  succeeded  in  the  court  below, 
it  would  only  be  necessary  thereafter  to  dis- 
solve their  association  and  instantly  form  an^ 
other  of  a  similar  kind,  and  the  fact  of  tbe 
dissolution  would  prevent  an  appeal  to  this 
court  or  procure  its  dismissal  if  taken.  This 
result  does  not  and  ought  not  to  follow.  Al- 
tbout^b  tbe  general  rule  is  tbat  equity  does  not 
interfere  simply  to  restrain  a  possible  future 
violation  of  law,  yet  where  parties  have  en- 
tered into  an  illegal  agreement  and  are  acting 
under  it,  and  there  is  no  adequate  remedy  at 
law,  and  tbe  jurisdiction  of  tbe  court  has  at- 
tached by  the  filing  of  tbe  bill  to  restrain  such 
or  any  like  action  under  a  similar  agreement^ 
and  a  trial  bas  been  had,  and  Judgment  en- 
tered, the  appellate  jurisdiction  of  this  court  to 
not  ousted  by  a  similar  dissolution  of  the  asso> 
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ciatfon,  effected  subsequeDtly  to  the  eutry  of 
judfrmeDt  in  the  suit. 

Private  parties  may  settle  their  controver- 
tics  at  any  time,  and  rights  which  a  plaintiff 
may  have  had  at  the  time  of  the  commence- 
meot  of  the  action  may  terminate  before  judg- 
ment is  obtained  or  while  the  case  is  on  ap 
peni,  and  in  any  such  case  the  court,  being 
iufdrmed  of  the  facts,  will  proceed  no  further 
in  the  action.  Here,  however,  there  has  been 
uo  eztiDcuisbment  of  the  rights  (whatever 
they  are)  of  the  public,  the  enforcement  of 
which  the  government  has  endeavored  to  pro- 
cure by  a  judgment  of  a  court  under  the  pro- 
visions of  the  act  of  Congress  above  cited. 
The  defendants  cannot  foreclose  those  rights 
nor  prevent  the  assertion  thereof  by  the  gov- 
ernment us  a  substantial  trustee  for  the  public 
under  the  act  of  Congress,  by  any  such  action 
as  has  been  taken  in  this  case.  By  designating 
the  agreemeni  in  question  as  illegal  and  the  al- 
leged combination  as  an  unlawful  one,  we 
simpiv  mean  to  say  that  such  is  the  character  of 
310]  the-  npreenient  as  claimed  by  the  •govern- 
ment. That  question  the  government  nas  the 
right  to  biing  before  the  court  and  obtain  its 
judgment  thereon.  Whether  the  agreement  is 
of  that  character  is  the  question  herein  to  be 
decided. 

We  think,  therefore,  the  first  ground  urged 
by  defendants  for  the  dismissal  of  the  appeal 
is  untenable. 

We  have  no  difflculty  either  in  sustaining 
the  jurisdiction  of  this  court  in  regard  to  the 
second  ground,  that  of  the  amount  in  contro- 
Tersy  in  the  suit 

The  bill  need  not  state,  in  so  many  words, 
that  a  certain  amount  exceeding  $1,000  is  in 
controversy  in  order  that  ihls  court  may  have 
jurisdiction  on  appeal.  The  statutory  amount 
must  as  a  matter  of  fact  be  in  controversy, 
yet  that  fact  may  appear  by  affidavit  after 
the  appeal  is  taken  to  this  court  (Whitefide  v. 
Ba$eiton,  110  U.  S.  296  [28:1521;  Red  Rirer 
Cattle  Co.  V.  Needham,  187  U.  8.  682  [84:  799]), 
or  it  may  be  made  to  appear  in  such  other 
manner  as  to  establish  it  to  the  satisfaction  of 
the  court.  A  stipulation  between  the  parties 
as  to  the  amount  is  not  controlling,  but  in  the 
discretion  of  the  court  it  may  be  regarded  in 
a  particular  case,  and  with  reference  to  the 
other  facts  appearing  in  the  record  as  suf- 
ficient proof  of  the  amount  in  controversy  to 
sustain  the  jurisdiction  of  this  court. 

The  bill  shows  here  an  agreement  entered 
into  (as  stated  in  the  agreement  itself)  for  the 
purpose  of  maintaining  reasonable  rates  to  be 
received  by  each  company  executing  the 
agreement,  and  the  stipulation  entered  into 
between  the  parties  hereto  shows  that  the  daily 
freight  charges  on  interstate  shipments  col- 
lected by  the  railway  companies  at  points  where 
they  compete  with  each  other  were,  at  the  time 
of  the  making  of  the  agreement  mentioned  in 
the  pleadings  herein,  and  have  been  since,  more 
than  $1,000.  This  agreement  so  made,  the 
government  alleges,  is  illegal  as  being  in  re- 
straint of  trade,  and  was  entered  into  between 
the  companies  for  the  purpose  of  enhancing  the 
freight  rates.  The  companies,  while  denying 
the  illegality  of  the  agreement  or  its  purpose  to 
be  other  than  to  maintain  reasonable  rates,  yet  al- 
lege that  without  some  such  agreement  the  com- 


petition  between  them  for  *trafflc  would  [3 1 1 
be  so  severe  as  to  cause  great  losses  to  each  de- 
fendant and  possibly  ruin  the  companies  repre- 
sented in  the  agreement.  Such  a  result,  it  is 
claimed,  is  avoided  by  reason  of  the  agreement. 
Upon  the  existence,  therefore,  of  this  or  some 
similar  agreement  directly  depends  (as  is  al- 
leged) the  prosperity,  if  not  the  life,  of  each 
company.  It  must  follow  that  an  amount 
much  more  than  $1,000  is  involved  in  the 
maintenance  of  the  agreement  or  in  the  right 
to  maintain  it  or  something  like  it.  These 
facts,  appearing  in  the  record  and  the  stipula- 
tion, show  that  the  right  involved  is  a  right 
which  is  of  the  requisite  pecuniary  value.  A 
reduction  of  the  rates  bv  only  the  fractional 
part  of  1  per  cent  would,  in  the  aggregate, 
amount  to  over  $1,000  in  a  very  few  days. 
This  is  sufficient  to  give  the  court  jurisdiction 
on  appeal.  United  States,  Sovth  Carolina,  v. 
Seymour  {"youth  Carolina  v.  Seymour*'),  153 
U.  S.  858,  857  [88:  742.  744].  There  is  directly 
involved  in  this  suit  the  validity  and  the  life 
of  this  agreement,  or  one  similar  to  it.  Out 
of  this  agreement  directly  springs  the  ability 
as  well  as  the  right  to  maintain  these  rates,  and 
each  company  is  interested  in  maintaining  the 
validity  of  the  agreement  to  the  same  extent  as 
all  the  others.  As  against  the  agreement  the 
government  represents  the  interest  of  the  pub- 
lic, and  thus  the  parties  stand  opposed  to  each 
other — the  one  in  favor  of  dissolving  and  the 
other  of  maintaining  the  agreement 

Unlike  the  case  of  Oibaon  v.  Shufeldt,  122  U. 
S.  27  [80:  10881,  and  the  cases  therein  cited  in 
the  opinion  of  the  court  delivered  bv  Mr. 
Justice  Gray,  the  defendants  here  are  jointly 
interested  in  the  question,  and  it  is  not  the  case 
of  a  fund  amounting  to  more  than  the  requisite 
sum  which  is  to  be  paid  to  dififerent  parties  In 
sums  less  than  the  jurisdictional  amount. 

For  the  reasons  above  stated,  we  think  the 
jurisdictional  fact  in  regard  to  each  defendant 
appears  plainlvand  necessarily  from  the  record 
and  the*  stipulation,  and  that  the  duty  is  thus 
laid  upon  this  court  to  entertain  the  appeal. 

Coming  to  the  merits  of  the  suit,  there  are  two 
important  questions  which  demand  our  ex- 
amination. They  are,  first,  whether  the 
above-cited  act. of  Congress  (called  herein  the 
trust  act)  applies  to  and  covers  common  carriers 
by  railroad:  *and.  if  so,  second,  Does  [312 
the  agreement  set  forth  in  the  bill  violate  any 
provision  of  that  act? 

As  to  the  first  question: 

The  language  of  the  act  includes  every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with 
foreign  nations.  So  far  as  the  very  terms  of 
the  statute  go,  they  apply  to  any  contract  of 
the  nature  described.  A  contract,  therefore, that 
is  in  restraint  of  trade  or  commerce  is  by  the 
strict  language  of  the  act  prohibited,  even 
though  such  contract  is  entered  into  between 
competing  common  carriers  by  railroad,  and 
only  for  the  purposes  of  thereby  affecting  traffic 
rates  for  the  transportation  of  persons  and 
property.  If  such  an  agreement  restrain  trade 
or  commerce,  it  is  prohibited  by  the  statute, 
unless  it  can  be  said  that  an  agreement,  no 
matter  what  its  terms,  relating  only  to  trans- 
portation, cannot  restrain  trade  or  commerce. 
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We  see  no  escape  from  the  conclusioD  that  if 
any  agreemeot  of  such  a  nature  does  restrain 
it,  the  agreement  is  condemned  by  ihis  act.  It 
cannot  be  denied  that  those  who  are  engaged 
in  the  transportation  of  persons  or  property 
from  one  state  to  another  are  engaged  in  inter- 
state commerce,  and  it  would  seem  to  follow 
that  if  such  persons  enter  into  agreements  be- 
tween tbemselves  in  regard  to  the  compensation 
to  be  secured  from  the  owners  of  the  articles 
transported,  such  agreement  would  at  least 
relate  to  the  business  of  commerce,  and  might 
more  or  less  restrain  it.  The  point  urged  on 
the  defendants'  part  is  tbat  the  statute  was  not 
really  intended  to  reach  that  kind  of  an  agree- 
ment relating  only  to  traffic  rates  entered  into 
by  competing  common  carriers  by  railroad; 
that  it  was  intended  to  reach  only  those  who 
were  engaged  in  the  manufacture  or  sale  of 
articles  of  commerce,  and  who  by  means  of 
trusts,  combinations,  and  conspiracies  were  en- 
gaged in  affecting  the  supply  or  the  price  or 
the  place  of  manufacture  of  such  articles.  The 
terms  of  the  act  do  not  bear  out  such  construc- 
tion. Railroad  companies  are  instruments  of 
commerce,  and  their  business  is  commerce 
itself.  Philadelphia  dk  R.  R,  Co.  v.  Pennsyl- 
taniar State  Freight  Tax"),  82  U.  S.  15  Wall. 
232.  275  [21:  146,  161]:  Western  U.  Teleg,  Co, 
V.  Texas,  105  U.  8.  460,  464  [26:  1067.  1068]. 
318]  *An  act  which  prohibits  the  making  of 
every  contract,  etc.,  in  restraint  of  trade  or  com- 
merce among  the  several  states,  would  seem  to 
cover  by  such  language  a  contract  between 
competing  railroads,  and  relating  to  traffic  rates 
for  the  transportation  of  articles  of  commerce 
between  the  states,  provided  such  contract  by 
its  direct  effect  produces  a  restraint  of  trade  or 
commerce.  What  amounts  to  a  restraint  within 
the  meaning  of  the  act  if  thus  construed  need 
not  now  be  discussed. 

We  have  held  that  the  trust  act  did  not 
apply  to  a  company  engaged  in  one  state  in 
the  refining  of  sugar  under  the  circumstances 
detailed  in  the  case  of  United  States  *v,  E.  C. 
Knight  Co.  156  U.  8.  1  [89:  825],  because  the 
refining  of  sugar  under  those  circumstances 
bore  no  distinct  relation  to  commerce  between 
the  states  or  with  foreign  nations.  To  exclude 
agreements  as  to  rates  by  competing  railroads 
for  the  transportation  of  articles  of  commerce 
between  the  states  would  leave  little  for  the  act 
to  take  effect  upon. 

Nor  do  we  think  that  because  the  6th  section 
does  not  forfeit  the  property  of  the  railroad 
company  when  merely  engaged  in  the  trans- 
portation of  property  owned  under  and  which 
was  the  subject  of  a  contract  or  combination 
mentioned  io  the  Ist  section,  any  ground  is 
shown  for  holding  the  rest  of  the  act  inappli- 
cable to  carriers  by  railroad.  It  is  not  per- 
ceived why,  if  the  rest  of  the  act  were  intended 
to  apply  to  such  a  carrier,  the  6th  section 
ought  necessarilv  to  have  provided  for  the 
seizure  and  condemnation  of  the  locomotives 
and  cars  of  the  carrier  engaged  in  the  trans- 
portation between  the  states  of  those  articles  of 
commerce  owned  as  stated  in  that  6th  section. 
There  i^  some  Justice  and  propriety  in  forfeit- 
ing those  articles,  but  we  see  none  in  forfeit- 
ing the  locomotives  or  cars  of  the  carrier  simply 
because  such  carrier  was  transporting  articles 
as  described  from  one  state  to  another,  even 
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though  the  carrier  knew  that  they  had  been 
manufactured  or  sold  under  a  contract  or  com- 
bination in  violation  of  the  act.  In  the  case  of 
a  simple  transportation  of  such  articles  the 
carrier  would  be  guilty  of  no  violation  of  any 
of  the  provisions  of  the  act  Why,  therefore, 
*would  it  follow  that  the  6th  section  [314 
should  provide  for  the  forfeiture  of  the  property 
of  the  carrier  if  the  rest  of  the  act  were  intended 
to  apply  to  it?  To  subject  the  locomotives 
and  cars  to  forfeiture  under  such  circum- 
stances might  also  cause  great  confusion  to  the 
general  business  of  the  carrier  and  in  that  way 
inflict  unmerited  punishment  upon  the  inno- 
cent owners  of  other  property  in  the  course  of 
transportation  in  the  same  c-ars  and  drawn  by 
the  same  locomotives.  If  the  company  itseb 
violates  the  act,  the  penalties  are  sufficient  as 
provided  for  therein. 

But  it  is  maintained  that  an  agreement  like 
the  one  in  question  on  the  part  of  the  railroad 
companies  is  authorized  by  the  commerce  act. 
which  is  a  special  statute  applicable  only  to 
railroads,  and  that  a  construction  of  the  trust  act 
(which  is  a  general  act)  so  as  to  include  within 
its  provisions  the  case  of  railroads,  carries  with 
it  the  repeal  by  implication  of  so  much  of  the 
commerce  act  as  authorized  the  agreement  It 
is  added  that  there  is  no  language  io  the  trust 
act  which  is  sufficiently  plain  to  indicate  a 
purpose  to  repeal  those  provisions  of  the  com- 
merce act  which  permit  the  agreement;  that 
both  acts  may  stand,  the  special  or  commerce 
act  as  relating  solely  to  railroads  and  their 
proper  regulation  and  management,  while  the 
later  and  general  act  will  apply  to  all  contracts 
of  the  nature  therein  described,  entered  into 
by  anyone  other  than  competing  common  ca^ 
riers  by  railroad  for  the  purpose  of  establishing 
rates  of  traffic  for  transportation.  On  a  line 
with  this  reasoning  it  is  said  that  if  Congress 
had  intended  to  in  any  manner  affect  the  rail- 
road carrier  as  governed  by  the  commerce  act, 
it  would  have  amended  that  act  directly  and  in 
terms,  and  not  have  left  it  as  a  question  of  con- 
struction to  be  determined  whether  so  impor- 
tant a  change  in  the  commerce  statute  had 
been  accomplished  by  the  passage  of  the  stat- 
ute relating  to  trusts. 

The  first  answer  to  this  argument  is  that, 
in  our  opinion,  the  commerce  act  does  not 
authorize  an  agreement  of  this  nature.  Ik 
may  not  in  terms  prohibit,  but  it  is  far  from 
conferring,  either  directly  or  by  implication, 
any  authority  to  make  it.  If  the  agreement  be 
legal  it  does  not  owe  its  ^validity  to  any  [315 
provision  of  the  commerce  act,  and  if  illegiJ  it  is 
not  made  so  by  that  act  The  5th  section  pro- 
hibits what  is  termed  "pooling."  but  there  Is 
no  express  provision  in  the  act  prohibiting  the 
maintenance  of  traffic  rates  among  competing 
roads  by  making  such  an  agreement  as  this, 
nor  is  there  any  provision  which  permits  it 
Prior  to  the  passage  of  the  act  the  companies 
had  sometimes  endeavored  to  regulate  compe- 
tition and  to  maintain  rates  bv  pooling  arrange- 
ments, and  in  the  act  that  kind  of  an  arrange- 
ment was  forbidden.  After  its  passage  other 
devices  were  resorted  to  for  the  purpose  of 
curbing  competition  and  maintaining  rates. 
The  general  nature  of  a  contract  like  the  one 
before  us  is  not  mentioned  in  or  provided  for 
by  the  act    The  provision*  of  that  act  look  to 
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the  preTentloo  of  discrimination,  to  tbe  far- 
niBhiDff  of  equal  facilities  for  the  interchange 
of  tnfflc,  to  the  rate  of  compensation  for  what 
li  termed  the  long  and  the  short  haul,  to  the 
attainment  of  a  continuous  passage  from  the 
point  of  shipment  to  the  point  of  destination, 
at  a  known  and  published  schedule,  and,  in 
the  language  of  counsel  for  defendants,  "with- 
out reference  to  the  location  of  those  points  or 
the  lines  over  which  it  is  necessary  for  tbe 
traffic  to  pass,"  to  procuring  uniformity  of 
rates  charged  by  each  company  to  its  patrons, 
and  to  other  objects  of  a  similar  nature.  The 
act  was  not  directed  to  the  securing  of  uni- 
formity of  rates  to  be  charged  by  competing 
companies,  nor  was  there  any  provision  therein 
as  to  a  maximum  or  minimum  of  rates.  Com- 
peting and  nonconnecting  roads  are  not  author- 
ized by  this  statute  to  make  an  agreement  like 
this  one. 

As  the  commerce  act  does  not  authorize  this 
agreement,  argument  against  a  repeal  by  im- 

Slication  of  the  provisions  of  tbe  act  which  it 
I  alleged  errant  such  autbority  becomes  inef- 
fective. There  is  no  repeal  in  the  case,  and 
both  statutes  may  stand,  as  neither  is  incon- 
sistent with  tbe  other. 

It  is  plain,  also,  tbat  an  amendment  of  the 
commerce  act  would  not  be  an  appropriate 
method  of  enacting  the  legislation  contained 
in  tbe  trust  act,  for  tbe  reason  tbat  tbe  latter 
act  includes  other  subjects  in  addition  to  the 
contracts  of  or  combinations  amon^  railroads, 
3 1 6]and  is  'addressed  to  the  prohibition  of  oth- 
er contracts  besides  those  relating  to  transporta- 
tion. The  omission,  therefore,  to  amend  the 
commerce  act  furnishes  no  reason  for  claiming 
that  the  later  statute  does  not  apply  to  railroad 
transportation.  Although  the  commerce  stat- 
ute may  be  described  as  a  general  code  for  the 
regulation  and  government  of  railroads  upon 
the  subjects  treated  of  therein,  it  cannot  be 
contended  that  it  furnishes  a  complete  and 
perfect  set  of  rules  and  regulations  which  are 
to  govern  them  in  all  cases,  and  tbat  any  sub- 
sequent act  in  relation  to  them  must,  when 
passed,  in  effect  amend  or  repeal  some  provi- 
sion of  that  statute.  The  statute  does  not  cover 
all  cases  concerning  transportation  by  railroad 
and  all  contracts  relating  thereto.  It  does  not 
purport  to  cover  such  an  extensive  field. 

The  existence  of  agreements  similar  to  this 
one  may  have  been  known  to  Congress  at  the 
time  it  passed  the  commerce  act,  although  we 
are  not  aware,  from  the  record,  tbat  an  agree- 
ment of  this  kind  had  ever  been  made  and 
publicly  known  prior  to  tbe  passage  of  the 
commerce  act.  Yet  if  it  had  been  known  to 
Congress,  its  omission  to  prohibit  it  at  that 
time,  while  prohibiting  the  pooling  arrange- 
ments, is  no  reason  for  assuming  that  when 
passing  the  trust  act  it  meant  to  except  all 
contracts  of  railroad  companies  in  regard  to 
traflSc  rates  from  the  operation  of  such  act. 
Congress  for  its  own  reasons,  even  if  aware  of 
the  existence  of  such  agreements,  did  not  see 
fit  when  it  passed  the  commerce  act  to  prohibit 
them  with  regard  to  railroad  companies  alone, 
and  tbe  act  was  not  an  appropriate  place  for 
general  legislation  on  the  subject  And  at 
tbat  time,  and  for  several  years  thereafter, 
Congress  did  not  think  proper  to  legislate  upon 
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tbe  subject  at  all.  Finally  it  passed  this  trust 
act,  and  in  our  opinion  no  obstacle  to  its  appli- 
cation to  contracts  relating  to  transportation 
by  railroads  is  to  be  found  in  the  fact  that  the 
commerce  act  had  been  passed  several  years 
before,  in  which  the  entering  into  such  agree- 
ments was  not  in  terms  prohibited. 

It  is  also  urged  tbat  the  debates  in  Congress 
show  beyond  a  doubt  tbat  the  act  as  passed 
does  not  include  railroads.  Counsel  *for  317 
the  defendants  refer  in  considerable  detai  to  its 
history  from  the  time  of  its  introduction  in  the 
Senate  to  its  final  passage.  As  the  act  origi- 
nally passed  tbe  Senate  the  1st  section  was  in 
substance  as  it  stands  at  present  in  the  statute. 
On  its  receipt  by  the  House  that  body  pro- 
posed an  amendment,  by  which  it  was  in  terms 
made  unlawful  to  enter  into  any  contract  for 
the  purpose  of  preventing  competition  in  the 
transportation  of  persons  or  property.  As 
thus  amended  tbe  bill  went  back  to  the  Senate, 
which  itself  amended  the  amendment  by  mak- 
ing the  act  apply  to  any  such  contract  as 
tended  to  raise  prices  for  transportation  above 
what  was  just  and  reasonable.  This  amend- 
ment by  the  Senate  of  the  amendment  pro- 
posed by  the  House  was  disagreed  to  b^  that 
body.  Tbe  amendments  were  then  considered 
by  conference  committees,  and  the  first  con- 
ference committee  reported  to  each  House  in 
favor  of  the  amendment  of  the  Senate.  This 
report  was  disagreed  to  and  another  committee 
appointed,  which  agreed  to  strike  out  both 
amendments  and  leave  the  bill  as  it  stood  when 
it  first  passed  the  Senate,  and  tbat  report  was 
finally  adopted,  and  the  bill  thus  passed. 

Looking  at  the  debates  during  the  various 
times  when  the  bill  was  before  the  Senate  and 
the  House,  both  on  its  original  passage  by  the 
Senate  and  upon  the  report  from  the  confer- 
ence committees,  it  is  scon  that  various  views 
were  declared  in  regard  to  the  legal  import  of 
the  act.  Some  of  the  members  of  the  House 
wanted  it  placed  beyond  doubt  or  cavil  tbat 
contracts  in  relation  to  the  transportation  of 
persons  and  prooerty  were  included  in  the  bill. 
Some  thought  tne  amendment  unnecessary  as 
the  language  of  the  act  already  covered  it,  and 
some  refused  to  vote  for  the  amendment  or 
for  the  bill  if  the  amendments  were  adopted 
on  the  ground  that  it  would  then  interfera 
with  the  interstate  commerce  act  and  tend  to 
create  confusion  as  to  the  meaning  of  each  act. 
Senator  Hoar  (who  was  a  member  of  the  first 
committee  of  conference  from  the  Senate), 
when  reporting  the  result  arrived  at  by  the  ju- 
diciary committee  recommending  the  adoption 
of  the  House  amendment,  said:  "The  other 
clause  of  the  House  amendment  is  that  con- 
tracts or  agreements  entered  into  for  the  purpose 
of  'preventing  competition  in  the  trans-[318 
portation  of  persons  or  property  from  one  state 
or  territorv  into  another  shall  be  deemed  un- 
lawful, l^hat  the  committee  recommend  shall 
be  concurred  in.  We  Muppoae  that  it  is  atreadp 
catered  by  the  biU  a$  it  standi;  that  is,  that 
transportation  is  as  much  trade  or  commerce 
among  the  several  states  as  the  sale  of  goods 
in  one  state  to  be  delivered  in  another,  and, 
therefore,  that  it  is  covered  already  by  the  bill 
as  it  stands.  But  there  it  no  harm  in  agreeing 
in  an  amendment  which  expressly  describes  it, 
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and  an  objection  to  the  amendmeDt  might  be 
construed  as  if  the  Senate  did  not  mean  to  in- 
clude it;  80  we  let  it  stand.'* 

Looking  simply  at  the  history  of  the  bill 
from  the  time  it  was  introduced  in  the  Senate 
until  it  was  finally  passed,  it  would  be  impos- 
sible to  say  what  were  the  views  of  a  majority 
of  the  members  of  each  House  in  relation  to  the 
meaning  of  the  act.  It  cannot  be  said  that  a 
majority  of  both  Houses  did  not  agree  with 
Senator  Hoar  in  bis  views  as  to  the  construc- 
tion to  be  given  to  the  act  as  it  passed  the 
Senate.  All  that  can  be  determined  from  the 
debates  and  reports  is  that  various  members 
had  various  views,  and  we  are  left  to  determine 
the  meaning  of  this  act  as  we  determine  the 
meaning  of  other  acts  from  the  language  used 
therein. 

There  is,  too,  a  general  acquiescence  in  the 
doctrine  that  debates  in  Congress  are  not  ap- 
propriate sources  of  information  from  which 
to  discover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  States  v. 
Union  P,  R.  Co.  91  U.  8.  72,  79  [23:  224,  228]: 
Aldridge  v.  WilUama,  44  U.  S.  3  How.  9-24 
[11:  469-475],  Tanev.  Ch.  J.;  MitcheU  v.  Great 
Works  MiUing  di  Mfg.  Co,  2  Story,  848,  653; 
Reg.  V.  Ueriford  CoUege,  L.  R.  8  Q.  B.  Div. 
698.  707. 

The  reason  is  that  it  is  impossible  to  deter- 
mine with  certainty  what  construction  was  put 
upon  an  act  by  the  members  of  a  legislative 
bod^  that  passed  it  by  resorting  to  the  speeches 
of  individual  members  thereof.  Those  who 
did  not  speak  may  not  have  agreed  with  those 
who  did;  and  those  who  spoke  might  differ 
from  each  other;  the  result  being  that  the  only 
proper  way  to  construe  a  legislative  act  is  from 
the  language  used  in  the  act,  and,  upon  occa- 
819]sion,byaresort*totbehistory  of  the  limes 
when  it  was  passed.  Cases  cited,  supra.  If 
euch  resort  be  had,  we  are  still  unable  to  see 
that  the  railroads  were  not  intended  to  be  in- 
cluded in  this  legislation. 

It  is  said  that  Congress  had  very  different 
matters  in  view  and  very  different  objects  to 
accomplish  in  the  passage  of  the  act  in  ques- ' 
tion;  that  a  number  of  combinations  in  the 
form  of  trusts  and  conspiracies  in  restraint  of 
trade  were  to  be  found  throughout  the  coun- 
try, and  that  it  was  impossible  for  the  state 
governments  to  successfully  cope  with  them 
ecause  of  their  commercial  character  and  of 
their  business  extension  throusrh  the  different 
states  of  the  Union.  Among  these  trusts  it 
was  said  in  Congress  were  the  Beef  Trust,  the 
Standard  Oil  Trust,  the  Steel  Trust,  the  Barbed 
Fence  Wire  Trust,  the  Sugar  Trust,  the  Cord- 
age Trust,  the  Cotton  Seed  Oil  Trust,  the 
Whiskey  Trust,  and  many  others,  and  these 
trusts  it  was  stated  had  assumed  an  importance 
and  had  acquired  a  power  which  were  danger- 
ous to  the  whole  country,  and  that  their  exist- 
ence was  directly  antagonistic  to  its  peace  and 
prosperity.  To  combinations  and  conspiracies 
of  this  Kind  it  is  contended  that  the  act  in 
question  was  directed,  and  not  to  the  combi- 
nations of  comi^eting  railroads  to  keep  up  their 
prices  to  a  reasonable  sum  for  the  transporta- 
tion of  persons  and  property.  It  is  true  that 
many  and  various  trusts  were  in  existence  at 
the  time  of  the  passage  of  the  act,  and  it  was 
prot)ably  sought  to  cover  them  by  the  provi- 
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sions  of  the  act.  Many  of  them  had  rendered 
themselves  offensive  by  the  manner  in  which 
they  exercised  the  great  power  that  combined 
capital  gave  them.  But  a  further  investiga- 
tion of  "  the  history  of  the  times  "  shows  also 
that  those  trusts  were  not  the  only  associations 
controllins^  a  great  combination  of  capital 
which  had  caused  complaint  at  the  manner  in 
which  their  business  was  conducted.  There 
were  many  and  loud  complaints  from  some 
portions  of  the  public  regarding  the  railroads 
and  the  prices  they  were  charging  for  the  serv- 
ice they  rendered,  and  it  was  alleged  that  the 
prices  for  the  transportation  of  persons  and 
articles  of  commerce  were  unduly  and  improp- 
erly enhanced  by  combinations  among  the  dif- 
ferent roads.  'Whether  these  complHints[320 
were  well  or  ill  founded  we  do  not  presume  at 
this  time  and  under  these  circumstances  to  de- 
termine or  to  discuss.  It  is  simply  for  the 
purpose  of  answering  the  statement  that  it  was 
only  to  trusts  of  the  nature  above  set  forth  that 
this  legislation  was  directed,  that  the  subject 
of  the  opinions  of  the  people  in  regard  to  the 
actions  of  the  railroad  companies  in  this  par- 
ticular is  referred  to.  A  reference  to  this  his- 
tory of  the  times  does  not,  as  we  think,  furnish 
us  with  any  strong  reason  for  believing  that  it 
was  only  trusts  that  were  in  the  minds  of  the 
members  of  Congress,  and  that  railroads  and 
their  manner  of  doing  business  were  wholly 
excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the 
rules  for  the  construction  of  statutes  which 
has  been  approved  by  this  court;  that  while  it 
is  the  duty  of  courts  to  ascertain  the  mean- 
ing of  the  legislature  from  the  words  used  in 
the  statute  and  the  subject-matter  to  which  it 
relates,  there  is  an  equal  duty  to  restrict  the 
meaning  of  general  words  whenever  it  is  found 
uecessary  to  do  so  in  order  to  carry  out  the 
legislative  intent  Brewer  v.  Blouyher,  89  U. 
S.  14  Pet.  178, 198  [10: 408,  417J;  Petri  v.Con- 
mercial  Not.  Bank,  142  U.  S.  644.  650  [35: 1144, 
1146];  MeKeev.  United  States,  164  U.  S.  287 
[ante,  137].  It  is  therefore  urged  that  if  by  a 
strict  construction  of  the  language  of  this  stat- 
ute it  may  be  made  to  include  railroads,  vet  it 
is  evident  from  other  considerations  now  to  be 
mentioned  that  the  real  meaning  of  the  legis- 
lature would  not  include  them,  and  the^  must 
for  that  reason  be  excluded.  It  is  said  that 
this  meaning  is  plainly  to  be  inferred  because 
of  fundamental  differences  both  in  an  economic 
way  and  before  the  law  t)etween  trade  and 
manufacture  on  the  one  hand  and  railroad 
transportation  on  the  other.  Among  these  dif- 
ferences are  the  public  character  of  railrdkd 
business,  and  as  a  result  the  peculiar  power  of 
control  and  regulation  possessed  by  the  state 
over  railroad  companies.  The  trader  or  manu- 
facturer, on  the  other  hand,  carries  on  an  en- 
tirely private  business,  and  can  sell  to  whom 
he  pleases;  be  may  charge  different  prices  for 
the  same  article  to  different  individuals;  he 
may  charge  as  much  as  he  can  get  for  the  arti- 
cle in  which  he  deals,  whether  the  price  be  rea- 
sonable or  'unreasonable:  he  may  make  [321 
such  discrimination  in  his  business  as  he  chooaet, 
and  he  may  cease  to  do  any  business  whenever 
his  choice  lies  in  that  direction;  while,  on  tb« 
contrary,  a  railroad  company  must  transport 
all  persons  and  property  that  come  to  it,  and 
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It  must  do  so  at  the  same  price  for  ibc  same 
seryice,  and  the  price  must  be  reasonable,  and 
it  catnot  at  its  will  discoDtiDue  its  business. 
It  is  also  ur^d  that  tbere  are  evih  arising 
from  unrestricted  conipetiuon  in  regard  to 
railroads  wbicb  do  not  exist  in  regard  to  any 
other  kind  of  property;  tbat  it  is  so  admitted 
by  the  latest  and  best  writers  on  the  subject, 
and  tbat  practical  experience  of  tbe  results  of 
unrestricted  competition  among  railroads  tends 
directly  to  the  same  view;  that  tbe  difference 
between  railroad  proi>erty  on  the  one  hand, 
and  all  other  kinds  of  properly  on  the  other 
hand,  is  so  plain  that  entirely  different  eco- 
nomic results  follow  from  unrestricted  compe- 
tition among  railroads  from  those  which  ob- 
tain in  regard  to  all  other  kmds  of  business.  It 
is  also  said  that  the  contemporaneous  indus- 
trial history  of  the  country,  the  legal  situation 
in  regard  to  railroad  properties  at  tbe  time  of 
tbe  enactment  of  this  statute,  its  legislative  his- 
tory, the  ancient  and  constantly  maintained 
different  legal  effect  and  policy  regarding  rail- 
way transportation  and  ordinary  trade  and 
manufacture,  together  with  a  just  regard  for 
interests  of  such  enormous  magnitude  as  arc 
represented  by  the  railroads  of  the  country,  all 
tend  to  show  that  Congress  in  passing  tbe  anti- 
trust act  never  could  have  contemplated  the 
inclusion  of  railroads  within  its  provisions. 
It  is  therefore  claimed  to  be  the  duty  of  the 
court,  in  carrying  out  the  rule  of  statutory  con- 
struction, above  stated,  to  res»tricl  tbe  meaning 
of  these  general  words  of  the  statute  wbicb 
would  include  railroads,  because  from  tbe  con- 
siderations above  mentioned  it  is  plain  that 
Congress  never  intended  that  railroads  should 
be  included. 

Many  of  the  foregoing  assertions  may  be 
well  founded,  while  at  the  same  time  the  cor- 
rectness of  tbe  conclusions  sought  to  be  drawn 
therefrom  need  not  be  conceded.  The  points  of 
difference  between  the  railroad  and  other  cor 
porationsare  many  and  great  It  cannot  be  dis- 
d22Jputed  that  a  railroad  ^s  a  public  corpora- 
tion, and  its  business  pertains  to  and  greatly  af- 
fects the  public,  and  that  it  is  of  a  public  nat- 
ure. The  company  may  not  charge  unreasona- 
ble prices  for  transportation,  nor  can  it  make 
unjust  discriminations,  nor  select  its  patrons, 
nor  go  out  of  business  when  it  chooses, 
while  a  mere  trading  or  manufacturing  com- 
pany may  do  all  these  things.  But  the  very 
fact  of  the  public  character  of  a  railroad  would 
itself  seem  to  call  for  special  care  by  the  legis- 
lature in  regard  to  its  conduct,  so  that  its  busi- 
ness should  be  carried  on  with  as  much 
reference  to  tbe  proper  and  fair  interests  of  the 
public  as  possible.  While  the  points  of  dif- 
ference just  mentioned  and  others  do  exist 
between  the  two  classes  of  corporations,  it  must 
be  remembered  that  they  have  also  some  points 
of  resemblance.  Trading,  manufacturing,  and 
railroad  corporations  are  all  engaged  in  the 
transaction  of  business  with  regard  to  articles 
of  trade  and  commerce,  each  in  its  special 
sphere,  either  in  manufacturing  or  trading  in 
commodities  or  in  their  transportation  by  rail. 
A  contract  among  those  engaged  in  the' latter 
business  by  which  the  prices  for  the  transporta- 
tion of  commodities  traded  in  or  manufactured 
by  tbe  others  is  greatly  enhanced  from  what  it 
otherwise  would  be  if  free  competition  were 


the  rule,  affects  and  to  a  certain  extent  restricts 
trade  and  commerce,  and  affects  the  price  of 
the  commodity.     Of  this  there  can  be  no  ques- 
tion.    Manufacturing  or    trading  companies 
may  also  affect  prices  bv  joining  together  in 
forming    a    trust    or  other  combination,  and 
by  making  agreements  in  restraint  of  trade  and 
commerce,  which  when  carried  out  affect  the 
interests  of  the  public.     Why  should  not  a  rail- 
road company  be  included  m  general  legisla- 
tion aimed  at  the  prevention  of  tbat  kind  of 
agreement  made  in  restraint  of  trade,  which 
may  exist  in  all  companies,  which  is  substan- 
tially of  the  same  nature  wherever  found,  and 
which  tends  very  much  towards  the  same  re- 
sults whether  put  in  practice  by  a  trading  and 
manufacturing  or  by  a  railroad  company?    It 
is  true  the  results  of  trusts,  or  combioationsof 
that  nslure,  may  be  different  in  different  kinds 
of    corporations,  and  yet  they  all  have  an  es- 
sential similarity  and  have  been  induced  by 
motives  of  individual  or  corporate  aggrandize- 
ment ^as  against  tbe  public  interest.     In[323 
business  or  trading  combinations  they  may  even 
temporarily,  or  perhaps  permanently,  reduce 
the  price  of  the  article  traded  in  or  manufac- 
tured,  by  reducing  the  expense  inseparable 
from  the  running  of  many  different  companies 
for  the  same  purpose.      Trade  or  commerce 
under  those  circumstances  may  nevertheless 
be  badly  and  unfortunately  restrained  by  driv- 
ing out  of  business  the  small  dealers  and  worthy 
men  whose  lives  have  been  spent  therein,  and 
who  might  be  unable  to  readjust  themselves  to 
their  altered  surroundings.     Mere  reduction  in 
the  price  of  the  commodity  dealt  in  might  be 
dearly  paid  for  by  the  ruin  of  such  a  class  and 
the  absorption  of  control  over  one  commodity 
by  an  all  powerful  combination  of  capital.     In 
any  great  and  extended  change  in  the  manner 
or  method  of  doing  business  it  seems  to  be  an 
inevitable  necef^sity  tbat  distress  and,  perhaps, 
ruin,  shall  be  its  accomplishment  in  regard  to 
some  of  those  who  were  engaged  in  tbe  old 
methods.     A  change  from  stage  coaches  and 
canal  boats  to  railroads  threw  at  once  a  large 
number  of  men  out  of  employment;  changes 
from  hand  labor  to  that  of  machinery;  and 
from  operating  machinery  by  hand  to  the  ap- 
plication of   steam    for  such    purpose  leave 
behind  them  for  the  time  a  number  of  men  who 
must  seek  other  avenues  of  livelihood.    These 
are  misfortunes  which  seem  to  be  the  necessary 
accompaniment  of  all  great  industrial  changes. 
It  takes  time  to  effect  a  readjustment  of  in- 
dustrial life  so  that  those  who  are  thrown  out  of 
their   old    employment,  by    reason    of  such 
changes  as  we  have  spoken  of,  may  find  op- 
portunities for  labor  in  other  departments  than 
those  to  which  they  have  been  accustomed.    It 
is  a  misfortune,  but  yet  in  such  cases  it  seems 
to  be  the  inevitable  accompaniment  of  change 
and  improvement. 

It  is  wholly  different,  however,  when  such 
changes  are  effected  by  combinations  of  capital, 
whose  purpose  in  combining  is  to  control  the 
production  or  manufacture  of  any  particular 
article  in  the  market,  and  by  such  control  dic- 
tate the  price  at  which  the  article  shall  be  sold, 
the  effect  being  to  drive  out  of  business  all  the 
small  dealers  in  the  commodity  and  to  render 
the  public  subject  to  the  decision  of  the  combi- 
nation as  to  *wliat  price  shall  be  paid  for[d24 
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the  article.     In  this  light  it  is  not  material  that 
the  price  of  an  article  may  be  lower.  It  is  in  the 
power   of  the   combinatioD  to  raise  it,    and 
the  result  in  any  event  is  unfortunate  for  the 
country  by  depriving  it  of  the  services  of  a 
large  numoer  of  small  but  independent  dealers 
who  were  familiar  with  the  business  and  who 
had  spent  their  lives  in  it,  and  who  supported 
themselves  and  their  families  from  the  small 
profits  realized  therein.     Whether  they  be  able 
to  find  other  avenues  to  earn  their  livelihood  is 
not  so  material,  because  it  is  not  for  the  real 
prosperity  of  any  country  that  such  changes 
should  occur  which  result  in  transferring  an 
independent  business   man,  the  bead  of  his 
establishment,  small  though  it  might  be,  into  a 
mere  servant  or  agent  of  a  corporation  for  sell- 
ing the  commodities  which  he  ooce  manufac- 
tured or  dealt  in,  having  no  voice  in  shaping  the 
business   policy  of  the  company  and  bound 
to  obey  orders  issued  by  others.    Nor  is  it  for 
the  substantial  interests  of  the  country  that  any 
one  commodity  should  be  within  the  sole  power 
and  subject  to  the  sole  will  of  one  powerful 
combination  of  capital.    Congress  has,  so  far 
as  its  jurisdiction  extends,  prohibited  all  con- 
tracts or  combinations  in  the  form   of  trusts 
entered  into  for    the    purpose  of  restraining 
trade  and  commerce.    The  results  naturally 
flowing  from  a  contract  or  combination  in  re- 
straint of  trade  or  commerce,  when  entered 
into  by  a  manufacturing  or  trading  company 
such  as  above  stated,  while  differing  somewhat 
from  those  which  may  follow  a  contract  to 
keep  up  transportation  rates  by  railroads,  are 
neveitheiess  of  the  same  nature  and  kind,  and 
the  contracts  themselves  do  not  so  far  differ  in 
their  nature  that  they  may  not  all  be  treated 
alike  and    be  condemned  in  common.     It  is 
entirely  appropriate  generally  to  subject  cor- 
porations or  persons  engaged  in    trading  or 
manufacturing  to  different  rules  from  those 
applicable  to  railroads  in  their  transportation 
business,  but  when  the  evil  to  be  remedied  is 
similar  in  both  kinds  of  corporations,  such  as 
contracts  which  are  unquestionably  in  restraint 
of  trade,  we  see  no  reason  why  similar  rules 
should  not  be  promulgated  in  regard  to  both, 
d25]and  both  be  covered  in  the  same  ^statute 
bv  general  language  sufiSciently  broad  to  in- 
clude them  both.  We  see  nothing  either  in  con- 
temporaneous history,  in  the  legal  situation  at 
the  time  of  the  passage  of  the  statute,  in  its 
legislative  history,  or  m  any  general  difference 
in  the  nature  or  kind  of  these  trading  or  manu- 
facturing companies  from  railroad  companies, 
which  would  lead  us  to  the  conclusion  that  it 
cannot  be  supposed  the  legislature  in  prohibit- 
ing the  making  of  contracts  in  restraint  of  trade 
intended  to  include  railroads  within  the  pur- 
view of  that  act. 

Neither  is  the  statute,  in  our  judgment,  so 
uncertain  in  its  meaning  or  its  language  so 
V4gue  that  it  ought  not  to  be  held  applicable 
to  railroads.  It  prohibits  contracts,  combina- 
tions, etc.,  in  restraint  of  trade  or  commerce. 
Transporting  commodities  is  commerce,  and 
if  from  one  state  to  or  through  another  it  is 
interstate  commerce.  To  be  reached  by  the 
Federal  statute  it  must  be  commerce  among 
the  several  states  or  with  foreign  nations. 
When  the  act  prohibits  contracts  in  restraint 
of   trade  or  commerce,  the  plain  meaning  of 
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the  language  used  includes  contracts  which  ra> 
late  to  either  or  both  subjects.     Both  trade  and 
commerce  are  included  so  long  as  each  relates 
to  that  which  is  interstate  or  foreign.     Trans- 
portion   of  commodities   among   the   several 
states  or  with  foreign  nations  falls  within  the 
description  of  the  words  of  the  statute  with  re- 
gard to  that  subject,  and  there  is  also  included 
m  that  language  that  kind  of  trade  in  commod- 
ities among  the  states  or  with  foreign  nations 
which  is  not  confined  to  their  mere  transporta- 
tion.    It  includes  their  purchase  and  sale.   Pra- 
cisely  at  what  point  in  the  course  of  the  trade 
in  or  manufacture  of  commodities  the  statute 
may  have  effect  upon  them  or  upon  contracts 
relating  to  them  may  be  somewhat  difiScult  to 
determine,   but  interntate  transportation  pre- 
sents no  difficulties.     In  United  ^ate»  v.  B.  0, 
Kniahi  Co,  156  U.  8.  1  [89:  8251,  heretofore 
cited,  it  was  in  substance  held,  reiterating  the 
language  of  Mr.   Justice  Lamar  in   Kiddj. 
Pearson,  128  U.  8.  1  [82:  846,  2  Inters.  Com. 
Rep.  282],  that  the  intent  to  manufacture  or  ex- 
port a  manufactured  article  to  foreign  nations 
or  to  send  it  to  another  state  did  not  determine 
the  time  when  the  article  or  product  passed 
from  the  control  of  the  state  and  belonged  to 
^commerce.    The  difficulty    in  deter-  ^326 
mining  that  question,  however,  is  no  reason  for 
denying  effect  to  language  which,  by  its  terms, 
plainly  includes  the  transportation  of  commod- 
ities among  the  several  states  or  with  foreign 
nations,  and  which  may  also  be  the  subject  of 
contracts  or  combinations  in  restraint  of  such 
commerce.    The  difficulty  of  the  subiect.  so  far 
as  the  trade  in  or  the  manufacture  of  commod- 
ities is  conoerncMi,  arises  from  the  limited  con- 
trol which  Congress  has  over  the  matter  of 
trade  or  manufacture.    It  was  said  by  Hr.  Jus- 
tice Lamar  in  Kidd  v.  Pearson,  supra:  "If  it 
be  held  that  the  term  [commerce]  includes  the 
regulation  of  all  such  manufactures  as  are  in- 
tended to  be  the  subject  of  commercial  trans- 
actions in  the  future,  it  is  impossible  to  deny 
that  it  would  also  include  the  productive  in- 
dustries that  contemplate  the  same  thing.   The 
result  would  be  that  Congress  would  be  in- 
vested, to  the  exclusion  of  the  states,  with  the 
power  to  regulate,  not  only  manufactures,  bat 
also  agriculture,  horticulture,  stock  raising* 
domestic   fisheries,    mining— in  short,    everf 
branch  of  human  industry." 

In  the  Knight  Company  Case,  supra,  it  was 
said  that  this  statute  applied  to  monopolies  in 
restraint  of  interstate  or  international  trade  or 
commerce,  and  not  to  monopolies  in  manufac- 
ture even  of  a  necessary  of  Ufe.  It  is  readily 
seen  from  these  cases  that  if  the  act  does  not 
apply  to  the  transportation  of  commodities  by 
railroads  from  one  state  to  another  or  to  for- 
eign nations,  its  application  is  so  greatly  lim- 
it^ that  the  whole  act  might  as  well  be  hekl 
inoperative. 

Still  another  ground  for  holding  the  act  in- 
applicable is  urged,  and  that  is  that  the  lan- 
guage covers  only  contracts  or  combinaiiont 
nke  trusts  or  those  which,  while  not  exactly 
trusts,  are  otherwise  of  the  same  form  or  nat- 
ure.   This  is  clearly  not  so. 

While  the  statute  prohibiU  all  combinationi 
in  the  form  of  trusts  or  otherwise,  the  limits^ 
tion  is  not  confined  to  that  form  alone.  All 
combinations  which  are  in  restraint  of  traded 
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cominerce  are  prohibited,  whether  in  the  form 
of  trusts  or  Id  any  other  form  whatever. 

We  thick,  after  a  careful  ezamioation,  that 
327]  the  ^statute  covers,  and  was  intended  to 
cover,  common  carriers  by  railroad. 

Second.  The  next  question  to  be  discussed 
is  as  to  what  is  the  true  construction  of  the 
statute,  assuming  that  it  applies  to  common 
carriers  by  railroad.  What  is  the  meaning  of 
the  language  as  used  in  the  statute,  that  *'every 
contract,  combination  In  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with 
foreign  nations,  is  hereby  declared  to  be  ille- 
gal?" Is  it  confined  to  a  contract  or  combioa- 
tion  which  is  only  in  unreasonable  restraint  of 
trade  or  commerce,  or  does  it  include  what  the 
language  of  the  act  plainly  and  in  terms  cov- 
ers,— all  contracts  of  that  nature? 

We  are  asked  to  regard  the  title  of  this  act 
as  indicative  of  its  purpose  to  include  only 
those  contracts  which  were  unlawful  at  com- 
mon law,  but  which  require  the  sanction  of  a 
Federal  statute  in  order  to  be  dealt  with  in  a 
Federal  court.  It  is  said  that  when  terms 
which  are  known  to  the  common  law  are  used 
in  a  Federal  statute  those  terms  are  to  be  given 
the  same  meaning  that  they  received  at  com- 
mon law,  and  that  when  the  language  of  the 
title  is  "to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,"  it  means 
those  restraints  and  monopolies  which  the  com- 
mon law  regarded  as  unlawful,  and  which 
were  to  be  prohibited  by  the  Federal  statute. 
We  are  of  opinion  that  the  language  used  in 
the  title  refers  to  and  includes  and  was  in- 
tended to  include  those  restraints  and  monopo- 
lies which  are  made  unlawful  in  the  body  of 
the  statute.  It  is  to  the  statute  itself  that  re- 
sort must  be  had  to  learn  the  meaninir  thereof, 
though  a  resort  to  the  title  here  creates  no 
doubt  about  the  meaning  of  and  does  not  al- 
ter the  plain  language  contained  in  its  text. 

It  is  now  with  much  amplification  of  argu- 
ment urged  that  the  statute  in  declaring  illegal 
everj  combination  in  the  form  of  trust  or  oth- 
erwise, or  conspiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  the  language 
used  therein  plainly  imports,  but  that  it  only 
means  to  declare  illegal  any  such  contract 
which  is  in  unreasonable  restraint  of  trade, 
while  leaving  all  others  unaffected  by  the  pro- 
328]  visions  of  the^act;  that  the  common-law 
meanmg  of  the  term  "contract  in  restraint  of 
trade"  includes  only  such  contracts  as  are  in 
unreasonable  restraint  of  trade,  and  when  that 
term  is  used  in  the  Federal  statute  it  is  not  in- 
tended to  include  all  contracts  in  restraint  of 
trade,  but  only  those  which  are  in  unreasonable 
restraint  thereof. 

The  term  is  not  of  such  limited  signification. 
Contracts  in  restraint  of  trade  have  l^en  known 
and  spoken  of  for  hundreds  of  years  both  in 
England  and  in  this  country,  and  the  term  in- 
cludes all  kinds  of  those  contracts  which  in  fact 
restrain  or  may  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  tbat  na- 
ture. A  contract  may  be  in  restraint  of  trade 
and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in  restraint 
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of  trade,  and  would  be  so  deftcril)ed  either  at 
common  law  or  elsewhere.  By  the  simple  use 
of  the  term  "contract  in  restraint  of  trade,"  all 
contracts  of  that  nature,  whether  valid  or  oth- 
erwise, would  be  Included,  and  not  alone  that 
kind  of  contract  which  was  invalid  and  unen- 
forceable as  being  in  unreasonable  restraint  of 
trade.  When,  therefore,  the  body  of  an  act 
pronounces  as  illegal  every  contract  or  combi- 
nation in  restraint  of  trade  or  commerce  among 
the  several  states,  etc.,  the  plain  and  ordinary 
meaning  of  such  language  is  not  limited  to  that 
kind  of  contract  alone  which  is  in  unreasonable 
restraint  of  trade,  but  all  contracts  are  included 
in  such  language,  and  no  exception  or  limita- 
tion can  be  added  without  placing  in  the  act 
tbat  which  has  been  omitted  by  Congress. 

Proceeding,  however,  upon  the  theory  that 
the  statute  did  not  mean  what  its  plain 
language  imported,  and  that  it  intended  in  its 
prohibition  to  denounce  as  illegal  only  those 
contrasts  which  were  in  unreasonable  restraint 
of  trade,  the  courts  below  have  made  an  ex- 
haustive investigation  as  to  the  general  rules 
which  guide  courts  in  declaring  contracts  to 
be  void  as  being  in  restraint  of  trade,  and 
therefore  against  the  public  policy  of  the  coun- 
try. In  the  course  of  their  discussion  *of  [329 
that  subject  they  have  shown  that  there  has 
been  a  gradual  though  great  alteration  in  the 
extent  of  the  liberty  granted  to  the  vendor  of 
property  in  agreeing,  as  part  consideration  for 
his  sale,  not  to  enter  into  the  same  kind  of  busi- 
ness for  a  certain  time  or  within  a  certain  ter- 
ritorv.  So  long  as  the  sale  was  the  bona  fide 
consideration  for  the  promise,  and  was  not 
made  a  mere  excuse  for  an  evasion  of  the  rule 
itself,  the  later  authorities,  both  in  England 
and  in  this  country,  exhibit  a  strong  tendency 
towards  enabling  the  parties  to  make  such  a 
contract  in  relation  to  the  sale  of  property,  in- 
cluding an  agreement  not  to  enter  into  the 
same  kind  oi  business,  as  they  may  think 
proper,  and  this  with  the  view  to  granting  to 
a  vendor  the  freest  opportunity  to  obtain  the 
largest  consideration  for  the  sale  of  that  which 
is  his  own.  A  contract  which  is  the  mere  ac- 
companiment of  the  sale  of  property,  and  thus 
entered  into  for  the  purpose  of  enhancing  the 
price  at  which  the  vendor  sells  it,  which  in  ef- 
fect is  collateral  to  such  sale,  and  where  the 
main  purpose  of  the  whole  contract  is  accom- 
plished by  such  sale,  might  not  be  included, 
within  the  letter  or  spirit  of  the  statute  in 
question.  But  we  cannot  see  how  the  statute 
can  be  limited,  as  it  has  been  by  the  courts  be- 
low, without  reading  into  its  text  an  exception 
which  alters  the  natural  meaning  of  the  lan- 
guage used,  and  that,  too,  upon  a  most  ma- 
terial point,  and  where  no  suflScient  reason  is 
shown  for  believing  that  such  alteration  would 
make  the  statute  more  in  accord  with  the  in- 
tent of  the  lawmaking  body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  de- 
fendants on  this  branch  of  the  case  has  been 
to  show,  if  possible,  some  reason  in  the  attend- 
ant circumstances,  or  some  fact  existing  in  the 
nature  of  railroad  property  and  business,  upon 
which  to  found  the  claim  that  although  by  the 
language  of  the  statute  agreements  or  combi- 
nations in  restraint  of  trade  or  commerce  are 
included,  the  statute  really  means  to  declare 
illegal  only  those  contracts,  etc.,  which  are  in 
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unreasoDable  restraint  of  trade.  In  order  to 
do  this  the  defendaata  call  attention  to  many 
facta  which  they  have  already  referred  to  in 
their  argument,  u^n  the  point  that  railroads 
were  not  included  at  all  in  the  statute.  They 
again  draw  attention  to  the  fact  of  the  peculiar 
330J  nature  of  railroad  'property.  When  a 
railroad  is  once  built,  it  is  said,  it  must  be  kept 
in  operation;  it  must  transport  property,  when 
necessary  in  order  to  keep  its  business,  at  the 
smallest  price  and  for  the  narrowest  profit,  or 
even  for  no  profit,  provided  running  expenses 
can  be  paid,  rather  than  not  to  do  the  work; 
that  railroad  property  cannot  be  altered  for 
use  for  any  other  purpose,  at  least  without 
such  loss  as  may  fairlv  be  called  destructive; 
that  competition,  while,  perhaps,  right  and 
proper  in  other  business,  simply  leads  in  rail- 
road business  to  financial  ruin  and  insolvencv, 
and  to  (he  operation  of  the  road  by  receivers  in 
the  interest  of  its  creditors  instead  of  in  that  of 
its  owners  and  the  public;  that  a  contest  be- 
tween a  receiver  of  an  insolvent  corporation 
and  one  which  is  still  solvent  tends  to  ruin  the 
latter  company,  while  being  of  no  benefit  to 
the  former;  that  a  receiver  is  only  bound  to 
pay  operating  expenses  so  he  can  compete  with 
the  solvent  company  and  oblige  it  to  come 
down  to  prices  incompatible  with  any  profit 
for  the  work  done,  and  until  ruin  overtakes  it 
to  the  destruction  of  innocent  stockholders  and 
the  impairment  of  the  public  interests. 

To  the  question  why  competition  should 
necessarily  be  conducted  to  such  an  extent  as 
to  result  in  this  relentless  and  continued  war, 
to  eventuate  only  in  the  financial  ruin  of  one 
or  all  of  the  companies  indulging  in  it.  the  an- 
swer is  made  that  if  competing  railroad  com- 
panies be  left  subject  to  the  sway  of  free  and 
unrestricted  competition  the  results  above  fore- 
shadowed necessarily  happen  from  the  nature 
of  the  case;  that  competition  being  the  rule, 
each  company  will  seek  business  to  the  extent 
of  its  power,  and  will  underbid  its  rival  in  or- 
der to  get  the  business,  and  such  underbidding 
will  act  and  react  upon  each  company  until 
the  prices  are  so  reduced  as  to  make  it  impos- 
sible to  prosper  or  live  under  them;  that  it  ia 
too  much  to  ask  of  human  nature  for  one  com- 
pany to  insist  upon  charges  sufficiently  high  to 
afford  a  reasonable  compensation,  and  while 
doing  so  to  see  its  patrons  leave  for  rival  roads 
who  are  obtaining  its  business  by  offering  less 
rates  for  doing  it  than  can  be  afforded  and  a 
fair  profit  obtained  therefrom.  Sooner  than 
experience  ruin  from  mere  inanition,  efforts  will 
33 1  ]  *be  made  in  the  direction  of  meeting  tLe 
underbidding  of  its  rival  until  both  shall  end 
in  ruin.  The  only  refuge,  it  is  said,  from  this 
wretched  end  lies  in  the  power  of  competing 
roads  agreeing  among  themselves  to  keep  up 
prices  for  transportation  to  such  sums  as  shall 
be  reasonable  in  themselves,  so  that  companies 
may  be  allowed  to  save  themselves  from  them- 
selves, and  to  agree  not  to  attack  each  other, 
but  to  keep  up  reasonable  and  living  raters  for 
the  services  performed.  It  is  said  that  as  rail- 
roads have  a  right  to  charge  reasonable  rates  it 
must  follow  that  a  contract  among  themselves 
to  keep  up  their  charcres  to  that  extent  is  valid. 
Viewed  in  the  light  of  all  these  facts  it  is 
broadly  and  confidently  asserted  that  it  is  im- 
possible to  believe  that  Congress  or  any  other 
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intelligent  and  honest  legislative  body  could 
ever  have  intended  to  include  all  contracts  or 
combinations  in  restraint  of  trade,  and  as  a 
consequence  thereof  to  prohibit  competing 
railways  from  agreeing  among  themselves  to 
keep  up  prices  for  transportation  to  such  a 
rate  as  should  be  fair  and  reasonable. 

These  arguments,  it  must  be  confessed,  bear 
with  much  force  upon  the  policy  of  an  act 
which  should  prevent  a  general  agreement 
upon  the  question  of  rates  among  competing 
railroad  companies  to  the  extent  simply  of 
maintaining  those  rates  which  were  reasonable 
and  fair. 

There  is  another  side  to  this  question,  how- 
ever, and  it  may  not  be  amiss  to  refer  to  one  or 
two  facts  which  tend  to  somewhat  modify  and 
alter  the  light  in  which  the  subject  should  be 
regarded.  If  onlythat  kind  of  contract  which 
is  in  unreasonable  restraint  of  trade  be  within 
the  meaning  of  the  statute,  and  declared  therein 
to  be  illegal,  it  is  at  once  apparent  that  the  sub^ 
ject  of  what  is  a  reasonable  rate  is  attended 
with  great  uncertainty.  What  is  a  proper  stand- 
ard by  which  to  judge  the  fact  of  reaj^onable 
rates?  Must  the  rate  be  so  hieh  as  to  enable 
the  return  for  the  whole  business  done  to 
amount  to  a  sum  sufficient  to  afford  the  share 
holder  a  fair  and  reasonable  profit  upon  hit 
investment?  If  so,  what  is  a  fair  and  reason- 
able profit?  That  depends  sometimes  upon  the 
risk  incurred,  and  the  rate  itself  differs  in  dif- 
ferent localities.  Which  is  the  one  to  which  ref- 
erence is  to  be  made  as  the  standard  ?  Or  is  i  he 
'reasonableness  of  the  profit  to  be  limited  [332 
to  a  fair  return  upon  the  capital  that  would 
have  been  sufficient  to  build  and  equip  the  roail, 
if  honestly  expended?  Or  isstill  another  stand- 
ard to  be  created,  and  the  reasonableness  of 
the  charges  tried  by  the  cost  of  the  carriage  of 
the  article  and  a  reasonable  profit  allowed  oo 
that?  And  in  such  case  would  contribution 
to  a  sinking  fund  to  make  repairs  upon  the 
roadbed  and  renewal  of  cars,  etc.,  be  assumed 
as  a  proper  item?  Or  is  the  reasonableness  of 
the  charge  to  be  tested  by  reference  to  the 
charges  for  the  transportation  of  the  same  kind 
of  property  made  by  other  roads  similarly 
situated?  If  the  latter,  a  combination  among 
such  roads  as  to  rates  would,  of  course,  furnish 
no  means  of  answering  the  question.     It  is 

3uite  apparent,  therefore,  that  it  is  exceedingly 
ifflcult  to  formulate  even  the  terms  of  the 
rule  itself  which  should  govern  in  the  matter 
of  determining  what  would  be  reasonable  rates 
for  transportation.  While  even  after  the  stand- 
ard should  be  determined  there  is  such  an  in- 
finite variety  of  facts  entering  into  the  ques- 
tion of  what  is  a  reasonable  rate,  no  matter 
what  standard  is  adopted,  that  any  individual 
shipper  would  in  most  cases  be  apt  to  abandon 
the  effort  to  show  the  unreasonable  character 
of  a  charge,  sooner  than  hazard  the  great  ex- 
pense in  time  and  money  necessary  to  prove 
the  fact,  and  at  the  same  time  incur  the  illwiU 
of  the  road  itself  in  all  his  future  dealings  with 
it.  To  say.  therefore,  that  the  act  excludes 
agreements  which  are  not  in  unreasonable  re- 
straint of  trade,  and  which  tend  simply  to  keep 
up  reasonable  rates  for  transportation,  is  sub* 
stantially  to  leave  the  question  of  reasonable- 
ness to  the  companies  themselves. 
It  must  also  be  remembered  that  railways 
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are  public  corporations  or^^aDized  for  public 
purposes,  granted  valuable  franchises  and 
privileges,  among  which  the  right  to  take  the 
private  property  of  the  citizen  in  invilum  is 
not  the  least  (Cherokee  Nation  v.  Sovthem 
Kansas  R  Co.  185  U.  S.  641.  657  [84:  295. 802]); 
that  many  of  them  are  the  donees  of  large 
tracts  of  public  lands  and  of  gifts  of  money  by 
municipal  corporations,  and  that  they  all  pri- 
marily owe  duties  to  the  public  of  a  higher 
nature  even  than  that  of  earning  large  dividends 
333]  for  their  'shareholders.  The  business 
which  the  railroads  do  is  of  a  public  nature 
closely  affecting  almost  all  classes  in  the  com- 
munity— the  farmer,  the  artisan,  the  manufac- 
turer, and  the  trader.  It  is  of  such  a  public  na- 
ture that  it  may  well  be  doubted,  to  say  the 
least,  whether  any  contract  which  imposes  any 
restraint  upon  its  business  would  not  be  preju- 
dicial to  the  public  interest. 

We  recognize  the  argument  upon  the  part 
of  the  defendants  that  restraint  upon  the  busi- 
ness of  railroads  will  not  t)e  prejudicial  to  the 
public  interest  so  long  as  such  restraint  pro- 
vides for  reasonable  rates  for  transportation 
and  prevents  the  deadly  competition  so  liable 
to  result  in  the  ruin  of  the  roads  and  to  thereby 
impair  there  usefulness  to  the  public,  and  in 
that  way  to  prejudice  the  public  interest.  But 
it  miist  be  remembered  that  these  results  are 
by  no  means  admitted  with  unanimity;  on  the 
contrary,  they  are  earnestly  and  warmly  denied 
on  the  part  of  the  public  and  by  those  who  as- 
sume to  defend  its  interests  both  in  and  out  of 
Congress.  Competition,  they  urge,  is  a  neces- 
sity for  the  purpose  of  securing  in  the  end  just 
and  proper  rates. 

It  was  said  in  Oibfm  v.  Consolidated  Gas  Co. 
180  U.  8.  896,  408  [32:  979,  9841  by  Mr.  Chief 
Justice  Fuller,  as  follows:  "The  supply  of 
illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not  a 
business  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that 
mav  be  furnished  by  individual  effort.  New 
Orleans  Oaslight  Co,  v.  Uminana  Light  d  H. 
P.  dk  Mfg,  Co,  115  U.  8.  660  [29:516];  Lotiis- 
ville  Gas  Co.  v.  Citizens^  Gaslight  Co.  115  U.  8. 
683  [28:  5101;  Shepard  v.  Milwaukee  Gaslight 
Co.  6  Wis.  539  [70  Am.  Dec.  4791;  Chicago  Uas- 
light  db  C\  Co,  V.  People's  Gaslight  dk  C,  Co,  121 
111.  630;  St,  Louis  v.  8t.  Ixfuis  Gaslight  Co. 
70  Mo.  69.  Hence,  while  it  is  justly  urged 
that  those  rules  which  say  that  a  given  con- 
tract is  against  public  policy  should  not  be  ar- 
bitrarily extended  so  as  to  interfere  with  the 
freedom  of  contract  (Printing  dt  N,  Registering 
Co.  V.  Sampson,  L.  R.  19  Eq.  462),  yet,  in  the 
instance  of  business  of  such  a  character  that  it 
presumably  cannot  be  restrained  to  any  extent 
whatever  without  prejudice  to  the  public  inter- 
334]  est,  courts  decline  to  enforce  or  *sustain 
contracts  imposing  such  restraint,  however  par- 
tial because  in  contravention  of  public  policy. 
This  subject  is  much  considered,  and  the  au- 
thorities cited.  inWest  Virninia  Transp,  Co.  v. 
Ohio  niter  Pipe  Line  Co.  22  W.  Va.  600  [46  Am. 
Rep.  527);  Chicago  Oaslight  dt  C,  Co.  v.  People's 
Oanlight  dt  C,  Co.  121  111.  630;  Western  U. 
Teleg.  Co.  v.  American  U.  Teleg.  Co,  65  Ga.  160 
[88  Am.  Rep.  7811 

It  is  true  in  the  GUM  Case  there  was  a  special 
statute  which  prohibited  the  company  from 
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entering  into  any  consolidation,  combination 
or  contract  with  any  other  gas  company  what- 
ever, and  it  was  provided  that  any  attempt  to 
do  so  or  to  make  such  combination  or  contract 
should  be  utterly  null  and  void.  The  above 
extract  from  the  opinion  of  the  court  is  made 
for  the  purpose  of  showing  the  difference  which 
exists  between  a  private  and  a  public  corpora- 
tion; that  kind  of  a  public  corporation  which 
while  doing  business  for  remuneration  is  yet  so 
connected  in  interest  with  the  public  as  to  give 
a  public  character  to  its  business,  and  it  is  seen 
that  while,  in  the  absence  of  a  statute  prohib- 
iting them,  contracts  of  private  individuals  or 
corporations  touching  upon  restraints  in  trade 
must  be  unreasonable  in  their  nature  to  be  held 
void,  different  con^siderations  obtain  in  the  case 
of  public  corporations  like  those  of  railroads 
where  it  well  may  be  that  any  restraint  upon  a 
business  of  that  character  as  affecting  its  rates 
of  transportation  must  thereby  be  prejudicial 
to  the  public  interests. 

The  plaintiffs  are,  however,  under  no  obli- 
gation in  order  to  maintain  thia  action  to  show 
that  by  the  common  law  all  agreements  among 
competing  railroad  companies  to  keep  up  rates 
to  such  as  are  reasonable  were  void  as  in  re- 
straint of  trade  or  commerce.  There  are  many 
cases  which  look  in  that  direction  if  they  do  not 
precisely  decide  that  point.  8ome  of  them  are 
referred  to  in  the  opinion  in  the  Consolidated 
Gas  Company  Case,  above  cited.  The  case  of 
Mogul  Steamship  Compttny  v.  McGregor,  L.R  21 
Q.  B.  Div.  544,  L.  R.  28  Q.  B.  Div.  598  [1891] 
A.  C.  2o,  has  been  c»t'  d  by  the  courts  below 
as  holding  in  principle  that  contracts  of  this  na- 
ture are  valid  at  common  law.  The  agree- 
ment held  valid  there  was  *an  agreement[335 
for  lowering  rates  of  transportation  among  the 
parties  thereto,  and  it  was  entered  into  for  the 
purpose  of  driving  out  of  trade  rival  steam- 
ships in  order  that  thereafter  the  rates  might 
be  advanced.  The  English  courts  held  that 
the  agreement  was  not  a  conspiracy,  and  that 
it  was  valid,  although  the  result  aimed  at  was 
to  drive  a  rival  out  of  the  field,  because  so  long 
as  the  injurv  to  such  rival  was  not  the  sole 
reason  for  the  agreement,  but  self  interest  the 
predominating  motive,  there  was  nothing 
wrong  in  law  with  an  agreement  of  that  kind. 
But  assuming  that  agreements  of  this  nature 
are  not  void  at  common  law,  and  that  the  vari- 
ous cases  cited  by  the  learned  courts  below 
show  it,  the  answer  to  the  statement  of  their 
validity  now  is  to  be  found  in  the  terms  of  the 
statute  under  consideration.  The  provisions 
of  the  interstate  commerce  act  relating  to 
reasonable  rates,  discriminations,  etc.,  do  not 
authorize  such  an  agreement  as  this,  nor  do 
they  authorize  any  other  agreements  which 
would  be  inconsistent  with  the  provisions  of 
this  act. 

The  general  reasons  for  holding  agreements 
of  this  nature  to  be  invalid  even  at  common 
law,  on  the  part  of  railroad  companies  are 
quite  strong,  if  not  entirely  conclusive. 

Considering  the  public  character  of  such  cor- 
-porations,  the  privileges  and  franchises  which 
they  have  received  from  the  public  in  order 
that  they  might  transact  business,  and  bearing 
in  mind  how  closely  and  immediately  the  ques- 
tion of  rates  for  transportation  affects  tbe 
whole  public,  it  may  be  urged  that  Congress 
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bad  in  mind  all  the  difficulties  wbich  we  hare 
before  suggested  of  proving  the  unreasooable- 
Dess  of  the  rate,  aud  might,  in  consideratiob  of 
all  the  circunn stances,  have  deliberately  de- 
cided to  prohibit  all  agreements  and  combina- 
tions in  restraint  of  trade  or  commerce,  regard- 
less of  the  question  whether  such  agreements 
were  reasonable  or  the  reverse. 

It  is  true  that,  as  to  a  majority  of  those  living 
along  its  line,  each  railroad  is  a  monopoly. 
Upon  the  subject  now  under  consideration  k 
is  well  said  by  Judge  Oliver  P.  Shiras,  United 
Stales  district  court  judge,  northern  district  of 
Iowa,  in  bin  very  able  dissenting  opinion  in 
this  case  in  the  United  States  circuit  court  of 
appeals,  as  follows: 

330]  *"As  to  the  majority  of  the  community 
living  along  its  line,  each  railway  company  has 
a  monopoly  of  th^  business  demanding  trans- 
portation as  one  of  its  elements.  By  reason  of 
this  fact  the  action  of  the  corporation  in  estab- 
lishing the  rates  to  be  charged  largely  infiuences 
the  net  profit  coming  to  the  farmer,  the  manu- 
facturer, and  the  merchant,  from  the  sale  of  the 
products  of  the  farm,  the  workshop,  and  manu- 
factory, and  of  the  merchandise  purobased  and 
resold,  and  also  largely  influences  the  price  to 
t>e  paid  by  everyone  who  consumes  any  of  the 
property  transported  over  the  line  of  railway. 
There  is  no  other  line  of  business  carried  on  in 
our  midst  which  is  so  intimately  connected 
with  the  public  as  that  conducted  by  the  rail- 
ways of  the  country.  ...  A  railway  cor- 
poration engaged  in  the  transportation  of  the 
persons  and  property  of  the  community  is  al- 
ways carrying  on  a  public  business  which  at 
all  times  directly  affects  the  public  welfare. 
All  contracts  or  combinations  entered  into  be- 
tween railway  corporations  intended  to  regu- 
late the  rates  to  be  charged  the  public  for  the 
service  rendered  must  of  necessity  affect  the 
public  interests.  By  reason  of  this  marked 
distinction  existing  between  enterprises  inher- 
ently public  in  their  character  and  those  of  a 
private  nature,  and  further  by  reason  of  the 
difference  between  private  persons  and  corpo- 
rations engaged  in  private  pursuits,  who  owe 
no  direct  or  primary  duty  to  the  public  ancl 
public  corporations  created  for  the  express  pur- 
pose of  carryine  on  public  enterprises,  and 
which,  in  consideration  of  the  public  powers 
exercised  in  their  behalf,  are  under  obligation 
to  carry  on  the  work  intrusted  to  their  man- 
agement primarily  in  the  interest  and  for  the 
benefit  of  tbe  community,  it  seems  clear  to  me 
that  the  same  test  is  not  applicable  to  both 
classes  of  business  and  corporations  in  deter- 
mining the  validity  of  contracts  and  cpmbina- 
tions  entered  into  by  those  engaged  therein. 
.  .  .  In  the  opinion  of  the  court  are  found 
citations  from  the  reports  of  the  Interstate 
Commerce  Commission  in  which  are  depicted 
Uie  evils  that  are  occasioned  to  tbe  railway 
companies  and  the  public  by  warfares  over 
rate  charges,  and  the  advantages  that  are 
gained  in  many  directions  by  proper  conference 
and  concert  of  action  amoiif  the  competing 
337]  *line8.  It  may  be  entirely  true  that  as. 
we  proceed  in  tbe  development  of  the  policy  of 
public  control  over  railway  traffic,  methods 
will  be  devised  and  put  in  operation  by  legis- 
lative enactment  whereby  railway  companies 
and  the  public  may  be  protected  against  ibe 
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evils  arising  from  unrestricted  competition  and 
from  rate  wars  wbich  unsettle  the  business  of 
the  community,  but  I  fail  to  perceive  the  force 
of  tbe  argument  that  because  railway  com- 
panies through  their  own  action  cause  eviU  to 
themselves  and  the  public  by  sudden  chaneea 
or  reductions  in  tariff  rates  they  must  be  per 
mitted  to  deprive  the  community  of  the  benefit 
of  competition  in  securing  reasonable  rates  for 
the  transportation  of  the  products  of  tbe 
country.  Competition,  free  and  unrestricted, 
is  the  general  rule  which  governs  all  tbe  ordi- 
nary business  pursuits  and  transactions  of  life. 
Evils,  as  well  as  benefits,  result  therefrom.  In 
the  fierce  heat  of  competition  the  stronger 
competitor  may  crush  out  the  weaker;  fiuctua- 
tions  in  prices  may  be  caused  that  result  in 
wreck  and  disaster;  yet,  balancing  the  benefits 
as  against  tbe  evils,  tbe  law  of  competition  re- 
mains as  a  controlling  element  in  the  business 
world.  That  free  and  unrestricted  competi- 
tion in  the  matter  of  railroad  charges  may  l)e 
productive  of  evils  does  not  militate  against 
the  fact  that  such  is  the  law  now  goveroini; 
the  subject.  Ko  law  can  be  enacted  nor  sys- 
tem be  devised  for  tbe  control  of  human  affairs 
that  in  its  enforcement  does  not  produce  some 
evil  results,  no  matter  how  beneficial  its  gen- 
eral purpose  may  be.  There  are  t)eoefits  and 
there  are  evils  which  result  from  the  operation 
of  the  law  of  free  competition  between  railway 
companies.  The  time  may  come  when  the 
companies  will  be  relieved  from  the  operation 
of  this  law,  but  they  cannot,  by  combination 
and  agreements  among;themselve8,  bnngal>out 
this  change.  The  fact  that  the  provisions  of 
the  interstate  commerce  act  may  have  changed 
in  many  respects  the  conduct  of  the  companies 
in  the  carrying  on  of  the  public  business  they 
are  engaged  in  does  not  show  that  it  was  tbe 
intent  of  Congress,  in  the  enactment  of  that 
statute,  to  clothe  railway  companies  with  tbe 
right  to  combine  together  for  the  purpose  of 
avoiding  the  effects  of  competition  on  the  8ut>- 
Ject  of  rates." 

*The  whole  opinion  is  a  remarkably  [338 
strong  presentation  of  tbe  views  of  the  learned 
judge  who  wrote  it 

Still,  again,  it  is  answered  that  tbe  effects  of 
free  competition  among  railroad  companies^  as 
descrit)ed  by  the  counsel  for  tbe  companies 
themselves  in  tbe  course  of  their  argument, 
are  greatly  exaggerated.  According  to  that 
argument,  tbe  moment  an  agreement  of  this 
nature  is  prohibited  tbe  railroads  commence  to 
cut  their  rates,  and  they  cease  only  with  thfir 
utter  financial  ruin.  leaving,  perhaps,  one  to 
raise  rates  indefinitely  when  its  rivals  have 
been  driven  away.  It  is  said  that  this  is  a 
roost  overdrawn  statement,  and  that  while  ab- 
solutely free  competition  may  have  in  some  io 
stances  and  for  a  time  resulted  in  injury  to 
some  of  the  railroads,  it  is  not  at  all  clear 
that  the  general  result  has  been  oiber  than 
beneficiiil  to  tbe  whole  public,  and  not  in  the 
long  run  detrimental  to  tbe  prosperity  of  tbe 
roads.  It  is  matter  of  common  knowledge 
that  agreements  as  to  rates  have  been  contin- 
ually made  of  late  years,  and  that  oomplainti 
of  each  company  in  regard  to  tbe  violation  of 
such  agreements  by  its  rivals  have  been  fre- 
quent and  persistent  Rate  wars  go  on  noi- 
withstanding  any  agreement  to  tbe  oontiaiy, 
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and  the  struggle  for  busiDess  among  competing 
roads  keeps  on,  and  in  the  nature  of  things 
will  keep  on,  any  alleged  agreement  to  the 
<x>ntrBr7  notwithstanding,  and  it  is  only  by 
the  exercise  of  good  sense  and  by  the  pres- 
ence of  a  common  interest  that  railroads, 
without  entering  into  any  affirmative  agree- 
ment in  regard  thereto,  will  keep  within  the 
limit  of  exacting  a  fair  and  reasonable  return 
for  services  rendered.  These  agreements  have 
never  been  found  really  effectual  for  any  ex- 
ten'led  period. 

The  Interstate  Commerce  Commission,  from 
whose  reports  quotations  have  been  quite  freely 
made  by  counsel  for  the  purpose  of  proving 
the  views  of  its  learned  members  in  regard  to 
this  subject,  has  never  distinctly  stated  that 
agreements  among  competing  railroads  to 
maintain  prices  are  to  be  commended,  or  that 
the  general  effect  is  to  be  regarded  as  bene- 
ficial. They  have  stated  in  their  fourth  annual 
report  that  competition  may  degenerate  into 
rate  wars,  and  that  such  wars  are  as  unsettling 
339]  to  the  business  of  the  countrv  *as  they 
are  mischievous  to  the  carriers,  and  that  the 
spirit  of  existing  law  is  against  them.  They 
then  add:  '*  Agreements  between  railroad 
companies  which  from  time  to  time  they 
have  entered  into  with  a  view  to  prevent  such 
occurrences  have  never  been  found  effectual, 
and  for  the  very  sufficient  reason  that  the 
mental  reservations  in  forming  them  have 
been  quite  as  numerous  and  more  influential 
than  the  written  stipulations."  It  would  seem 
true,  therefore,  that  there  is  no  guaranty  of 
financial  health  to  be  found  in  entering  into 
agreements  for  the  maintenance  of  rates,  nor 
is  financial  ruin  or  insolvency  the  necessary 
result  of  their  absence. 

The  claim  that  the  company  has  the  right 
to  charge  reasonable  rates,  and  that,  there- 
fore, it  has  the  right  to  enter  into  a  combina- 
tion with  competing  roads  to  maintain  such 
rates,  cannot  be  admitted.  The  conclusion 
does  not  follow  from  an  admission  of  the 
premise.  What  one  company  ma^  do  in  the 
way  of  charging  reasonable  rates  is  radically 
different  from  entering  into  an  agreement 
with  other  and  competing  roads  to  keep  up 
the  rates  to  that  point.  If  there  be  any  com- 
petition the  extent  of  the  charge  t6f  the  ser- 
vice will  be  seriously  affected  by  that  fact. 
Competition  will  itself  bring  charges  down 
to  what  may  be  reasonable,  while  in  the  case 
cf  an  agreement  to  keep  prices  up,  competition 
is  allowed  do  play;  it  ta  shut  out,  and  the 
rate  is  practically  fixed  by  the  companies 
themselves  by  virtue  of  the  agreement,  so  long 
as  they  abide  b^  it. 

As  a  result  of  this  review  of  the  situation, 
we  find  two  very  widely  divergent  views  of 
the  effects  which  might  be  expected  to  result 
from  declaring  illegalall  contracts  in  restraint 
of  trade,  etc.;  one  side  predicting  financial 
disaster  and  ruin  to  competing  railroads,  in- 
clnding  thereby  the  ruin  of  shareholders,  the 
destruction  of  immensely  valuable  properties, 
and  the  consequent  prejudice  to  the  public  in- 
terest; while  on  the  other  side  predictions 
equally  earnest  are  made  that  no  such  mourn- 
ful results  will  follow,  and  it  is  urgad  that 
there  is  a  necessity,  in  order  that  the  public  in- 
terests may  be  fairly  and  Justly  protected,  to 
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allow  free  and  open  competition  among  rail- 
roads ui>on  the  subject  of  the  rates  tot  tho 
transportation  of  persons  and  property. 

*The  arguments  which  have  been  ad-  [340 
dressed  to  us  against  the  inclusion  of  all  con- 
tracts in  restraint  of  trade,  as  provided  for  by 
the  language  of  the  act,  have  been  based  upon 
the  alleged  presumption  that  Congre8s,notwith- 
standing  the  language  of  the  act,  could  not 
have  intended,  to  embrace  all  contracts,  but 
only  such  contracts  as  were  in  unreasonable 
restraint  of  trade.  Under  these  circumstances 
we  are,  therefore,  asked  to  hold  that  the  act 
of  Congress  excepts  contracts  which  are  not  in 
unreasonable  restraint  of  trade,  and  which 
odIv  keep  rates  up  to  a  reasonable  price,  not- 
witLstanding  the  language  of  the  act  makes 
no  such  exception.  In  other  words,  we  are 
asked  to  read  into  the  act  by  way  of  judicial 
legislation  an  exception  that  is^  not  placed 
there  by  the  law-making  branch  of  the 
government,  and  this  is  to  be  done  upon  the 
theory  that  the  impolicy  of  such  legislation  is 
so  clear  that  it  cannot  be  supposed  Congress 
intended  the  natural  import  of  the  language  it 
used.  This  we  cannot  and  ought  not  to  do. 
That  impolicy  is  not  so  clear,  nor  are  the  rea- 
sons for  the  exception  so  potent,  as  to  permit  ua 
to  interpolate  an  exception  into  the  language  of 
the  act.  and  to  thus  materially  alter  its  meaning 
and  effect.  It  may  be  that  the  policy  evidenced 
by  the  passage  of  the  act  itself  will,  if  carried 
out,  result  in  disaster  to  the  roads  and  in  a 
failure  to  secure  the  advantages  sought  from 
such  legislation.  Whether  that  will  be  the 
result  or  not  we  do  not  know  and  cannot  pre- 
dict. These  considerations  are,  however,  not 
for  us.  If  the  act  ought  to  be  read  as  con- 
tended for  by  defendanu,  Congress  is  the 
body  to  amend  it  and  not  this  court,  by  a 
process  of  judicial  legislation  wholly  unjusti- 
fiable. Large  numbers  do  not  agree  that  the 
view  taken  ny  defendants  is  sound  or  true  in 
substance,  and  Congress  may  and  very  proba- 
bly did  share  in  that  belief  in  passing  the 
act.  The  public  policy  of  the  government  is 
to  be  found  in  its  statutes,  and  when  they  have 
not  directly  spoken,  then  in  the  decisions  of 
the  courts  and  the  constant  practice  of  the 
government  officials;  but  when  the  lawmaking 
power  speaks  upon  a  particular  subject,  over 
which  it  has  constitutional  power  to  legislate, 
public  policy  in  such  a  case  is  what  the  statute 
enacts.  If  the  law  prohibit  any  contract  or 
^combination  ^n  restraint  of  trade  or  [341 
commerce,  a  contract  or  combination  made  in 
violation  of  sui^h  law  is  void,  whatever  may 
have  been  theretofore  decided  by  the  courts  to 
have  been  the  public  policy  of  the  country  on 
that  subject. 

The  conclusion  which  we  have  drawn  from 
the  examination  above  made  into  the  question 
before  us  is  that  the  anti-trust  act  applies  to 
railroads,  and  that  it  renders  illegal  all  agree- 
ments which  are  in  restraint  of  trade  or  com- 
merce as  we  have  above  defined  that  expres- 
sion, and  the  question  then  arises  whether  the 
agreement  before  us  is  of  that  nature. 

Although  the  case  is  heard  on  bill  and  an- 
swer, thus  making  it  necessary  to  assume  the 
truth  of  the  allegations  in  the  answer  which  are 
well  pleaded,  yet  the  legal  effect  of  the  agree- 
ment itaelf  cannot  be  altered  by  the  answer, 
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Dor  can  its  violation  of  law  be  made  valid  by 
allepfations  of  good  intention  or  of  desire  to 
simply  maintain  reasonable  rates;  nor  can  the 
plaint  iffs'  allegations  as  to  the  intent  with 
wbicb  tbe  agreement  was  entered  into  be  re- 
garded, as  such  intent  is  denied  on  tbe  part  of 
the  defendants;  and  if  tbe  intent  alleired  in  the 
bill  were  a  necessary  fact  to  be  proved  in  order 
to  maintain  tbe  suit,  tbe  bill  would  have  to  be 
dismissed.  In  the  view  we  ba.ve  taken  of  the 
question,  the  intent  alleged  bv  the  government 
is  not  necessary  to  be  proved.  The  question 
is  one  of  law  in  regard  to  the  meaning  and  ef 
feet  of  the  agreement  itself,  namely:  Does  the 
agreement  restrain  trade  or  commerce  in  any 
way  so  as  to  be  a  violation  of  tbe  act?  We 
have  no  doubt  that  it  does.  The  agreement  on 
its  face  recites  that  it  is  entered  into  "for  the 
purpose  of  mutual  protection  by  establishing 
and  maintaining  reasonable  rales,  rules,  and 
regulations  on  all  freight  traffic,  both  through 
and  local."  To  that  end  the  association  is 
formed  and  a  body  created  which  is  to  adopt 
rates,  which,  when  agreed  to.  are  to  be  the 
governing  rates  for  all  the  companies,  and  a 
violation  of  which  subjects  the  defaulting  com- 
pany to  the  payment  of  a  penalty,  and  although 
tbe  parties  have  a  right  to  withdraw  from  the 
agreement  on  giving  thirty  days'  notice  of  a 
desire  so  to  do,  yet  while  in  force  and  assuming 
it  to  be  lived  up  to,  there  can  be  no  doubt  that 
342]  *it8  direct,  immediate,  and  necessary 
effect  is  to  put  a  restraint  upon  trade  or  com- 
merce as  described  in  tbe  act. 

For  these  reasons  the  suit  of  the  government 
can  be  maintained  without  proof  of  the  alle- 
gation that  the  agreement  was  entered  into  for 
the  purpose  of  restraining  trade  or  commerce 
or  for  maintaining  rates  above  what  was  rea- 
sonable. Tbe  necessary  effect  of  tbe  agree- 
ment is  to  restrain  trade  or  commerce,  no  mat- 
ter what  tbe  intent  was  on  the  part  of  those 
who  signed  it. 

One  or  two  subsidiary  questions  remain  to  be 
decided. 

It  is  said  that  to  grant  the  injunction  prayed 
for  in  this  case  is  to  give  the  statute  a  retroac- 
tive effect;  that  tbe  contract  at  the  time  it  was 
entered  into  was  not  prohibited  or  declared  tile 
gal  by  the  statute,  as  it  had  not  then  been 
passed:  and  to  now  enjoin  tbe  doing  of  an  act 
which  was  legal  at  the  time  it  was  done  would 
be  improper.  We  give  to  the  law  no  retroac- 
tive effect.  The  agreement  in  question  is  a 
continuing  one.  The  parties  to  it  adopt  cer- 
tain machmery,  and  agree  to  certain  methods 
for  tbe  purpose  of  establishing  and  maintain- 
ing in  the  future  reasonable  rates  fo^  transpor- 
tation. Assuming  such  action  to  have  been  le- 
gal at  the  time  the  agreement  was  first  entered 
into,  the  continuation  of  the  agreement,  after 
it  has  been  declared  to  be  illegal,  becomes  a 
violation  of  tbe  act.  The  statute  prohibits  the 
continuing  or  entering  into  such  an  agreement 
for  the  future,  and  if  tbe  agreement  be  con- 
tinued it  then  becomes  a  violation  of  tbe  act. 
There  is  nothing  of  an  ex  post  facto  character 
about  the  act.  The  civil  remedy  by  injunction 
and  the  liability  to  punishment  under  the 
criminal  provisions  of  the  act  are  entirely  dis- 
tinct, and  there  can  be  do  question  of  any  act 
being  regarded  as  a  violation  of  the  statute 
which  occurred  before  it  was  passed.    After 

1088 


its  passage,  if  the  law  be  violated,  the  parties 
violating  it  ma^  render  themselves  liable  to  be 
punished  criminally;  but  not  otherwise. 

It  is  also  argued  that  the  United  States  have 
no  standing  in  court  to  maintain  this  biU;  thai 
they  have  no  pecuniary  interest  in  the  result  of 
the  litigation  or  in  the  question  to  be  decided 
by  the  court.  We  think  that  the  4th  section  of 
*tbe  act  invests  tbe  government  with  full  [348 
power  and  authority  to  bring  such  an  action  as 
this,  and  if  the  facts  be  proved,  an  injunction 
should  issue.  Congress  having  tbe  control  of 
interstate  commerce,  has  also  the  duty  of  pro- 
tecting it,  and  it  is  entirely  competent  for  that 
body  to  give  the  remedy  by  injunction  as  more 
efficient  than  any  other  civil  remedy.  The  sub- 
ject is  fullv  and  ably  discussed  in  the  case  of 
Re  DehB,  158  U.  8.  564  [39: 1092].  See  also 
Cincinnati  N.  0.  d  T,  P.  R.  Go.  v.  IntentaU 
Commerce  Commission,  162  U.  S.  184  [40:  935. 
5  Inters.  Com.  Rep.  8911;  Texas  dh  P,  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U.  8. 
197  [40:  940,  5  Inters.  Com.  Rep.  405]. 

For  the  reasons  given,  the  decrees  of  the 
United  States  Circuit  Court  of  Appeals  and  ef 
the  Circuit  Court  for  the  District  of  Kansas 
must  be  reversed,  and  the  case  remanded  to  the 
circuit  court  for  further  proceedings  in  con- 
formity with  this  opinion. 

Mr.  Justice  White  dissenting: 

It  is  unnecessary  to  refer  to  the  authorities 
showing  that  although  a  contract  may  in  some 
measure  restrain  trade,  it  is  not  for  that  reasnn 
void  or  even  voidable  unless  the  restraint 
which  it  produces  be  unreasonable.  The  opin- 
ion of  tbe  court  concedes  this  to  be  the  settled 
doctrine. 

The  contract  between  tbe  railway  companies 
which  the  court  holds  to  be  void  because  it  is 
found  to  violate  tbe  act  of  Congress  of  the  2d 
of  July,  1890  (26  Stat,  at  L.  209i,  substantially 
embodies  only  an  agreement  between  tbe  cor- 
porations by  which  a  uniform  classification  of 
freight  is  obtained,  by  which  the  secret  under- 
cutting of  rates  is  sought  to  be  avoided,  and 
tbe  rates  as  stated  in  the  published  rate  sheets, 
and  which,  as  a  general  rule,  are  required  by 
law  to  be  filed  with  the  Interstate  Commerce 
Commission,  are  secured  against  arbitrary  and 
sudden  changes.  I  content  myself  with  giv- 
ing this  mere  outline  of  the  results  of  the  con- 
tract, and  do  not  stop  to  demonstrate  that  its 
provisions  are  reasonable,  since  the  opinion  of 
the  court  *rests  upon  that  hypothesis.  1  [344 
commence. then,  with  these  two  conceded  propo- 
sitions, one  of  law  and  the  other  of  fact,  first, 
that  only  such  contracts  as  unreasonably  re- 
strain trade  are  violative  of  tbe  general  law, 
and.  second,  that  the  particular  contract  here 
under  consideration  is  reasonable,  and  there- 
fore not  unlawful  if  the  general  principles  of 
law  are  to  be  applied  to  it. 

Tbe  theory  upon  which  tbe  omtract  is  held 
to  be  illegal  is  that  even  though  it  be  reasona- 
ble, and  hence  valid,  under  the  general  princi- 
ples of  law,  it  is  yet  void,  because  it  conflicts 
with  the  act  of  Congress  already  referred  ta 
Now,  at  the  outset,  it  is  necessary  to  under- 
stand tbe  full  import  of  this  conclusion.  As  it 
is  conceded  that  the  contract  doea  not  unrea- 
sonably restrain  trade,  and  that  if  it  does  not 
BO  unreasonably  restrahi,  it  is  valid  under  tlie 
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general  law,  the  decision,  substantially,  is  that 
the  act  of  Congress  is  a  departure  irom  the 
general  principles  of  law,  and  by  its  terms  de- 
stroys the  right  of  individuals  or  corporations 
to  ent»r  into  very  many  reasonable  contracts. 
But  this  proposition,  I  submit,  is  tantamount 
to  an  assertion  that  the  act  of  Congress  is  itself 
unreasonable.  The  difficulty  of  meeting,  by 
reasoning,  a  premise  of  this  nature  is  frankly 
conceded,  for,  of  course,  where  the  funda- 
mental proposition  upon  which  the  whole  con- 
tention rests  is  that  the  act  of  Congress  is  un- 
reasonable, it  would  seem  conducive  to  no  use- 
ful purpose  to  invoke  reason  as  applicable  to 
and  as  controlling  the  construction  of  a  statute 
which  is  admitted  to  be  beyond  the  pale  of 
reason.  The  question,  then,  is,  Is  the  act  of 
CoP'vress  relied  on  to  be  so  interpreted  as  to 
givi  (  a  reasonable  meaning,  or  is  it  to  be  con- 
strued as  being  unreasonable  and  as  violative 
of  the  elementary  principles  of  justice? 

The  argument  upon  which  it  is  held  that  the 
act  forbids  those  reasonable  contracts  which 
are  universally  admitted  to  be  legal  is  thus 
stated  in  the  opinion  of  the  court,  and  I  quote 
the  exact  language  in  which  it  is  there  ex  pressed, 
lest  in  seeking  to  epitomize  I  may  not  accu- 
rately reproduce  the  thought  which  it  conveys: 

"Contracts  in  restraint  of  trade  have  been 
345]  known  and  *spoken  of  for  hundreds  of 
years  both  in  England  and  in  this  country,  and 
the  term  includes  all  kinds  of  those  contracts 
which  in  fact  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  nature. 
A  contract  may  be  in  restraint  of  trade  and 
still  be  valid  at  common  law.  Although  valid, 
it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at 
common  law  or  elsewhere.  By  the  simple  use 
of  the  term  'contract  in  restraint  of  trade,'  ail 
contracts  of  that  nature,  whether  valid  or 
otherwise,  would  be  included,  and  not  alone 
that  kind  of  contract  which  was  invalid  and 
unenforceable  as  beinerin  unreasonable  restraint 
of  trade.  When,  therefore,  the  body  of  an 
act  pronounces  as  illegal  every  contract  or  com- 
bination in  restraint  of  trade  or  commerce 
among  the  several  states,  etc.,  the  plain  and 
ordinary  meaning  of  such  language  is  not 
limited  to  that  kind  of  contract  alone  which  is 
in  unreasonable  restraint  of  trade,  but  all  con- 
tracts are  included  in  such  language,  and  no 
exception  or  limitation  can  be  added  without 

Elacin<;  in  the  act  that  which  has  been  omitted 
y  Congress." 

To  state  the  proposition  in  the  form  in 
which  it  was  earnestly  pressed  in  the  argu- 
ment at  bar,  it  is  as  follows:  Congress  has 
said  ewerj  contract  in  restraint  of  trade  is 
illegal.  When  the  law  says  every,  there  is  no 
power  in  the  courts,  if  they  correctly  interpret 
and  apply  the  statute,  to  substitute  the  word 
'some'  for  the  word  'every.'  If  Congress  has 
meant  to  forbid  only  restraints  of  trade  which 
were  unreasonable  it  would  have  said  so;  instead 
of  doing  this  it  has  said  evei'p,  and  this  word  of 
universality  embraces  both  contracts  which  are 
reasonable  and  unreasonable. 

Is  the  proposition  which  is  thus  announced 
by  the  court,  and  which  was  thus  stated  at  bar, 
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well  founded'/— is  the  first  que&tion  which  arises 
for  solution.  I  quote  the  title  and  the  Ist  sec- 
tion of  the  act  which,  it  is  asserted,  if  cor- 
rectly interpreted,  destroys  the  right  to  make 
just  and  reasonable  contracts: 

*"AnActtoProtectTradeandCommerce[346 
against  Unlawful  Restraints  and  Monopolies. 

"Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the'several  states 
or  with  foreign  nations,  is  hereby  declared  to 
be  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combina- 
tion or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  a  fine  not  exceeding  $5  000,  or 
by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments  in  the  discretion  of  the 
court." 

Is  it  correct  to  say  that  at  common  law  the 
words  "restraint  of  trade"  had  a  generic  sig- 
nification which  embraced  all  contracts  which 
restrained  the  freedom  of  trade,  whether  rea- 
sonable or  unreasonable,  and,  therefore,  that 
all  such  contracts  are  within  the  meaning  of 
the  words  "every  contract  in  restraint  of 
trade?"  I  think  a  brief  consideration  of  the 
history  and  development  of  the  law  on  the 
subject  will  not  only  establish  the  inaccuracy 
of  this  proposition,  but  also  demonstrate  that  the 
words  "restraint  of  trade"  embrace  only  con- 
tracts  which  unreasonably  restrain  trade,  and, 
therefore,  that  reasonable  contracts,  although 
they,  in  some  measure,  "restrain  trade,"  are 
not  within  the  meaning  of  the  words.  It  is 
true  that  in  the  adjudged  cases  language  may 
be  found  referring  to  contracts  in  restraint 
of  trade  which  are  valid  because  reasonable. 
But  this  mere  form  of  expression,  used  not  as 
a  definition,  does  not  maintain  the  contention 
that  such  contracts  are  embraced  within  the 
general  terms  "every  contract  in  restraint  of 
trade."  The  rudiments  of  the  doctrine  of  con- 
tracts in  restraint  of  trade  are  found  in  the 
common  law  at  a  very  early  date.  The  first 
case  on  the  subject  is  reported  in  Year  Book  2 
Hen.  V.  fol.  5,  p.  26,  and  is  known  as  Bier's 
Case.  That  was  an  action  of  damages  upon  a 
bond  conditioned  that  the  defendant  should 
not  practise  his  trade  as  a  dyer  at  a  particular 
place  during  a  limited  period,  and  it  was  held 
that  the  contract  was  illegal.  The  principle 
upon  which  this  case  was  decided  was  not 
described  as  one  forbidding  contracts  in  restraint 
of  trade,  but  was  stated  to  be  one  by  which 
contracts  restrictinir  the  liberty  of  the  subject 
♦were  forbidden.  The  doctrine  declared [34 7 
in  that  case  was  applied  in  subsequent  cases  iu 
En&rland  prior  to  the  case  of  Mitchel  v.  BeynoldSf 
decided  in  1711,  and  reported  in  1  P.  Wms.  181. 
There  the  distinction  between  general  restraints 
and  partial  restraints  was  first  definitely  formu- 
lated, and  it  was  held  that  a  contract  creating 
a  partial  restraint  was  valid,  and  one  creating 
a  general  restraint  was  not.  The  theory  of 
partial  and  general  restraints  established  by 
that  case  was  followed  in  many  decided  cases 
in  England,  not,  however,  without  the  cor- 
rectness of  the  difference  between  the  two 
being  In  some  instances  denied  and  in  others 
questioned,  until  the  matter  was  set  finally  at 
rest  by  the  House  of  Lords  in  Nordenfelt  v. 
Maxim  Nordenfelt  Oun$  db  Ammunition  Co, 
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reported  in  [1804]  A.  C.  535.  Id  that  caae 
it  was  held  that  tbe  distinction  between  partial 
and  general  restraint  was  an  incorrect  criterion, 
but  that  whether  a  contract  was  invalid  because 
in  restraint  of  trade  must  depend  upon  whether, 
on  considering  all  the  circumstances,  the  con- 
tract was  found  to  be  reasonable  or  unreason- 
able. If  reasonable,  it  was  not  a  contract  in 
restraint  of  trade,  and  if  unreasonable,  it  was. 

Tbe  decisions  of  the  American  courts  sub- 
atantially  conform  to  both  the  development 
and  ultimate  resulta  of  the  £n(riisb  cases. 
Whilst  the  rule  of  partial  and  general  restraint 
has  been  either  expressly  or  impliedly  admit- 
ted, the  exact  scope  of  the  distinction  between 
the  two  has  been  the  subject  of  discussion 
and  varying  adjudication.  And  although  it  is 
accurate  to  say  that  in  the  cases  expressions 
may  be  found  speaking  of  contracts  as  being 
in  form,  in  restraint  of  trade  and  yet  valid,  it 
results  from  an  analysis  of  all  the  American 
cases,  as  it  does  from  tbe  English,  that 
these  expressions  in  do  way  imply  that  con- 
tracts which  were  valid  tiecause  they  only 
|>artially  restrained  trade  were  yet  considered 
as  embraced  within  the  definition  of  contracts 
Id  restralDt  of  trade.  Od  the  contrary,  the 
reason  of  the  cases,  where  contracts  partially 
i^estraining  trade  were  accepted  and  hence 
held  to  be  valid,  was  because  they  were  not 
contracts  in  restraint  of  trade  in  the  legal 
meaning  of  those  words.  Referring  to  the 
348 Jmodcrn  and  American  *rule  on  tbe  sub- 
ject. Beach  in  his  reccDt  treatif^e  od  the  Mod- 
ern Law  of  Cootracts,  at  ^  1589,  says: 

"Tbe  tcDdcDcy  of  moderD  thought  and  de- 
cisions has  been  no  longer  to  uphold  iu  its 
strictness  the  doctrine  which  formerly  pre- 
vailed respecting  agreements  in  restraint  of 
trade.  The  severity  with  which  such  agree- 
ments were  treated  io  tbe  beginning  has  re- 
laxed more  and  more  by  exceptions  and  quali- 
fieatione,  and  a  gradual  change  has  taken  place, 
brought  about  by  the  growth  of  industrial  ac- 
tivities and  tbe  enlargement  of  commercial 
facilities  which  tend  to  render  siicb  agreements 
less  dangerous,  because  monoi>olies  are  less 
easy  of  accomplishment " 

The  fact  that  tbe  exclusion  of  reasonable 
contracts  from  the  doctrine  of  restraint  of  trade 
was  predicated  on  tbe  conclusion  that  such 
contracts  were  no  looger  coosidered  as  coming 
within  tbe  meaning  of  the  words  "restraint  of 
trade,"  is  nowhere  more  clearly  and  cogently 
stated  than  in  the  opinion  of  the  court  of  ap- 
peals of  the  state  of  I^ew  York,  in  the  case  of 
Matthetoa  v.  Auoeiated  Press  of  New  York,  186 
N.  Y.  888.  In  considering  the  coo tention  that 
a  by-law  of  tbe  defendant  association  which 
prohibited  its  members  from  receiving  orpub- 
Fishing  "the  regular  news  despatches  of  any 
other  news  association  covering  a  like  territorv 
and  organized  for  a  like  purpose"  was  void, 
because  it  tended  to  restrain  trade  and  compe 
tit  ion  and  to  create  a  monopoly,  the  learned 
judge  said  (p.  840): 

"We  do  not  think  tbe  by-law  improperly 
tends  to  restrain  trade,  assuming  that  the  busi- 
ness of  collecting  and  distributing  news  would 
come  within  the  definition  of  a  trade.  Tbe 
latest  decisions  of  courts  in  this  country  and  in 
EnglaDd  show  a   ttroDg   teDdeocy    to    very 
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greatly  circumscribe  aud  narrow  the  doctrine 
of  avoiding  contracts  in  restraint  of  trade. 
Tlie  courts  do  not  go  to  the  length  of  saying  thai 
contracts  tchich  they  now  would  say  are  in  re- 
straint of  trade  are,  nevertheless,  valid  contracts, 
and  to  be  enforced;  they  do,  hotoeter,  now  hold 
many  contracts  not  open  to  the  (Section  that 
they  are  in  restraint  of  trade  which  a  few  years 
back  iDould  have  been  avoided  on  that  sole  ground, 
both  Jiere  and  in  England.  Tbe  cases  in  tbia 
*court  which  are  tbe  latest  manifestations[349 
of  the  turn  in  the  tide  are  cited  in  the  opinion 
in  this  case  at  general  term,  and  are  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  478  [60  Am. 
Dec.  4641;  Hodge  v.  &oan,  107  N.  Y.  244;  Ledis 
V.  Lorillard.  110  N.  Y.  519  [1  L.  R  A.  4o6J. 
So  that  when  we  agree  that  a  by-law  which  is 
in  restraint  of  trade  is  void,  we  are  still  brought 
back  to  the  question  What  is  a  restraint  of  trade 
in  the  modem  definition  of  that  term?  The  au- 
thority to  make  by-laws  must  also  be  limited 
by  the  scope  and  purpose  of  the  association. 
I  think  this  by-law  is  thus  limited,  and  that  it 
is  not  in  restraint  of  trade  as  the  courts  now  in- 
terpret t?uit  phrase." 

This  lucid  statement  aptly  sums  up  the  pro- 
cess of  reasoning  by  which  partial  and  reason- 
able contracts  came  no  longer  to  be  considerwi 
as  included  in  the  words  "contracts  in  restraint 
of  trade,"  and  points  to  the  fallacy  embodied  in 
tbe  proposition  that  contracts  which  were  held 
not  to  be  Id  restraiot  of  trade  were  vet  covered 
by  the  words"  in  restraint  of  trade;  that  is.that 
although  they  were  not  such  contracts,  yet  thej 
continued  so  to  be.  After  analyzing  the  pro- 
visions of  the  by-law,  the  opinion  proceeds  m 
follows  (p.  841): 

'*Thus  a  by  law  of  the  nature  complained  of 
would  have  a  tendency  to  strengthen  the  asso- 
ciation and  to  render  ft  more  capable  of  filling 
tbe  duty  it  was  incorporated  to  perform.  A 
business  partnership  could  provide  that  none 
of  its  members  should  attend  to  any  business 
other  than  that  of  the  partnership,  and  that 
each  partner  who  came  in  must  agree  not  to 
do  any  other  business  and  must  give  up  all 
such  business  as  be  had  theretofore  done. 
Such  an  agreement  would  not  be  in  restraint  of 
trade,  although  its  direct  effect  might  be  to  re- 
strain to  some  extent  the  trade  which  had  been 
done." 

This  adds  cogency  to  the  demonstration,  and 
shows  in  the  most  conclusive  manner  that  tbe 
words  "contracts  in  restraint  of  trade"  do  not 
continue  to  define  those  contracts  which  are  no 
longer  covered  by  the  legal  meaning  of  the 
wonis. 

This  court  has  not  only  recognized  and  ap- 
plied the  distinction  between  partial  and  gen- 
eral restraints,  but  has  also  aecided  that  tbe 
true  test  whether  a  contract  be  in  restraint  of 
trade  is  not  ^whether  in  a  measure  it  pro-r350 
duces  such  effect,  but  whether  under  all  the  cir- 
cumstances it  is  reasonable.  Oregon  Steam  Sav. 
Co.  V.  Winsor,  87  U.  S.  20  Wall.  64.  68  [22: 
815,  8181:  Oibbs  v.  Consolidnted  Qas  Co.  180 
U.  S.  896.*  409  [82:  979,  984].  As  it  is  unnec- 
essary here  to  enter  into  a  detailed  examina- 
tion of  the  cases,  I  append  in  the  margin  a 
reference  to  decisions  of  some  of  the  state 
courts  and  to  several  writers  on  the  subject  of 
contracts  in  restraint  of  trade,  by  whom  tbt 
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doctrine  i»  reviewed  uid  Ibe  autborltle*  very 
fully  referred  lo.f 

It  foltowa  from  the  foTpgolne  itatetnent  that 
•t  common  law  coulracta  wbicb  only  partially 
retlrala  trade,  Id  use  tbe  precise  laoRua^  of 
Heule.  Justice,  in  Bannit  v.  Irrine.  7  Mao.  & 
Q.  977,  were  "an  txetption  fngrafltil  vpon  that 
rvie,"  tbat  Is,  tbe  rule  aa  In  contracts  in  re- 
straint of  trade,  "and  thai  Iht  txception  it  in 
fvrihfrance  of  the  tvU  ituCf."  I  Bubmlt,  alao. 
maDifcstly  tbal  the  further  development  of  the 
doctrine  by  which  It  was  decided  tbat  If  a  con- 
trncl  w 89 reasonable  it  would  not  be  beld  to  be 
Included  witbin  contracts  la  restraint  of  trade, 
altbougb  SMcb  contract  iii<i;l)t,  in  some  meas- 
ure, produiTC  Bucb  ac  effect,  was  also  an  excep- 
lion  to  tbe  general  rule  as  to  tbe  lovalldiiy  of 
'n  restraint  of  trade.     The  theory, 


reslralned  tbe  freedom  of  contract  and  ol 
trade,  was  In  reality,  wbau  considered  in  all 
its  aspects,  a  contract  of  tbat  character  or  one 
wblch  was  necestary  to  the  freedom  of  con- 
tract and  of  trade.  To  define,  then,  the  words 
"lu  resttslut  of  trade"  ai)  embrsclog  every 
contract  nblcb  In  auf  degree  produced  that 
effect  would  be  violative  of  reason,  )>ecause  It 
would  include  all  those  coniracu  which  are 
tbe  very  easeoce  of  trade,  and  would  be  equiv- 
alent to  Haying  that  there  should  be  no  trade, 
and  therefore  nothing  lo  restrain.  The  di- 
lemma which  would  necessarily  arise  from  de- 
finintt  the  words  "contracts  in  restraint  ot 
trade"  so  aa  lo  destroy  trade  by  rendering  ille- 
gal the  contracts  upon  wbicb  trade  depends, 
and  jet  presuppoBing  tbat  trade  would  con- 
tinue and  should  not  be  restrained,  is  shown 
I,  that  the  words  "restraint  of  Irade"  define  '  by  en  argument  advanced,  and  wbicb  has  been 
and  embrace  all  such  contracts  without  refer-  'compelled  bytheexigeocyofthepremise[3S2 
ence  lo  whether  they  are  reasooahle,  amounts  upon  which  it  is  based.  Thus,  after  insistlDg 
Bubsiaolially  lo  sayinp  that,  by  tbe  common  thattbeword  "every"iBalt-emhraciog,llissaia 
law  and  tbe  adjudged  American  caaea,  certain  from  tbe  necessiiy  of  things  It  will  not  be  held 
cjassi  s  of  contracts  were  carved  out  of  and  ei  to  apply  to  cnvenanla  in  restraint  ot  trade 
cepted  from  the  general  rule,  and  jet  were  which  are  collateral  to  a  sale  of  property,  b»- 
held  to  remain  embraced  witbln  the  general  cause  not  "supposed"  to  be  within  the  letter  or 
rule  from  which  they  were  removed,  uui  the  spirit  of  the  statute.  But  how,  I  submit,  can 
obvious  conflict  which  U  shown  by  thU  con-  it  be  beld  tbat  the  words  "every  contract  In  re- 
trariictorj  result  to  which  the  cnnlention  leads  slrainl  of  trade"  embraee  all  such  cnntracta, 
rests,  not  upon  tbe  mere  form  of  statement,  but  and  yet  at  tbe  same  time  it  be  said  tbat  certain 
351]  upon  Ibe  •reason  of  IhiDfrs.  This  will,  I  contracts  ot  that  nature  are  not  IncludedT  Tbe 
eubmit,  be  shown  l>j  a  very  brief  analysla  of  the  asserted  exception  not  only  destroys  the  rule 
reaaons  by  which  partial  restraints  were  beld  wblch  Ib  relied  on,  but  it  rests  upon  no  founda- 
Dot  to  be  embraced  In  romracts  la  restraint  nf  lion  of  reason.  It  must  either  ipsult  from  tbe 
trade,  and  by  which  iilllmately  all  reasonable  exclusion  of  particular  classes  of  contracts, 
«ODtracia  were  likewise  decided  not  to  be  so  whether  thej  be  reasonable  or  not,  or  It  must 
embraced.  Tbal  is  to  sej.  that  Ibe  reasoning  arise  from  the  fact  tbat  tbe  cootracls  referred 
by  wblch  the  excepilong  were  created  conclu-  to  are  roerelj  collateral  conliscts.  But  maoj 
afvelv  sbows  Ibe  error  of  contending  tbat  the  collateral  contracts  may  contain  provisiona 
worda'-conlraetaiDrestraintoftrade" continued  which  make  them  unreasonable.  The  eicep- 
to  eoibrsce  those  reasonable  contracts  which  tloD  which  is  relied  upon,  therefore,  as  reo- 
those  words  no  longer  described.  derlng   possible   the  exisience  of   trade  to   be 

It  is  perhaps  true  that  the  principle  by  wblch    restrained  is  either  arbitrary  or  it  Is  unreasoQ- 
coolraeis  In  restraint  of  the  freedom  of  tbe  sub-    able. 

ject  or  of  trnde  were  held  to  be  Illegal  was  first  But,  admitting  nrgurndo  tbe  correctness  of 
understood  to  embrace  all  contracts  wbicb  In  the  proposition  oy  which  it  is  sought  to  1d- 
any  degree  accomplished  these  resulta.  But  elude  every  contract,  however  reasonable, 
«s  trade  developed  it  came  to  be  understood  within  tbe  InhlbltioD  ot  tbe  law.  the  statute, 
that  if  cDDlrscts  wbicb  only  partlalljreBtrained  considered  aa  a  wbole,  shows,  I  tbink,  tbe 
the  freedom  of  the  subject  or  of  trade  were  error  ot  the  construction  placed  upon  It,  Ita 
embraced  in  tbe  rule  forbidding  contracts  in  title  la  "An  Act  to  Protect  Trade  and  Com- 
restraint  of  trade,  both  tbe  freedom  of  contract  merce  apainst  Unlawful  Rest raiots  and  Mo- 
and  trade  itself  would  Im  destroyed.  Hence.  Qopolies."  Tbe  word  "unlswfnr'clearljdiatlB- 
from  the  reason  of  things,  arose  the  distinction  ^iibes  between  contracts  In  restraint  of  trade 
tbat  where  contracts  operated  only  a  partial  which  are  lawful  and  those  wbicb  are  not  In 
restraint  of  the  freedom  of  contractor  of  trade  other  words,  between  those  wblch  are  unrea- 
tbey  were  not  in  contemplation  of  law  con-  Bonablr  Id  reslralnt  of  trade,  and  consequenllf 
tracts  In  restraiut  of  trade.  And  It  was  this  invalid,  and  those  which  are  reasonable  aod 
conception  also  wbicb,  in  its  final  aapect.  led  hence  lawful.  When,  therefore,  In  tbe  ver; 
lo  the  knowledge  that  reason  was  to  be  tbe  title  of  tbe  act  tbe  well  settled  distinction  be- 
crilerion  by  which  It  was  lo  be  determined  tween  lawful  and  unlawful  contracts  Is  broadlj 
whether  a  contract  which,  in  some  measure,  marked,  how  can  an  ititetpretaUon  be  correct 
which  holds  that  all  contracts,  whether  lav  '  ' 


act  cnnnot  be  used 
™is*llilnl^    to  destroy  tbe  plain  Import  of   the  lanffuage 
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V.  dbicaio  Junotlon  found  In  Its  body,  yet  when*  literal  interpreia- 

u*'£-"i=?'i''£*^'  '■  tion  will  work  out  wrong  or  injury,  or  where 

Ji^T.imTn^  'lie  "("ds  of  tbe  statute  are  ambiguous,  Ibe 

3old«.  I  Buittb.  Lead,  title  maj  be  resorted  toas  an  Instrument  ot  con- 
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ate  was  iriTen  a  Darrow  and  restricted  mean- 
log,  Mr.  Chief  Justice  Marshall,  in  the  course 
of  the  opioioD.  said  (p.  681  1477]):  'The  title 
of  an  act  cannot  control  its  words,  but  may 
famish  some  aid  in  showins;  what  was  in  the 
mind  of  the  legislature.  The  title  of  this  act 
it  'An  Act  for  the  Punishment  of  Certain 
Crimes  against  the  United  States.'  It  would 
seem  that  offenses  against  the.United  States, 
not  offenses  against  the  haman  race,  were  the 
crimes  which  the  legislature  intended  by  this 
law  to  punish." 

So,  also,  in  UniUd  StaUi  v.  Union  P.  R,  Co, 
91  U.  8.  72  [28:  2241,  where  the  construction 
of  a  statute  was  involved,  it  was  held  that  the 
interpretation  adopted  was  supported  by  the 
title,  which  disclosed  the  general  purpose 
which  Congress  had  in  view  in  adopting  the 
law  under  consideration.  The  same  rule  was 
announced  in  Smyths  v.  Fiske,  90  U.  S.  33 
Wall.  874,  880  [28:  47,  49].  and  Goo$aw  Min. 
Co.  T.  South  Carolina,  144  U.  S.  550  [86:  587], 
and  cases  there  cited. 

Pretermitting  the  consideration  of  the  title, 
it  cannot  be  denied  that  the  words  "restraint 
of  trade"  used  in  the  act  in  question  had  long 
prior  to  the  adoption  of  that  act  been  construed 
as  not  embracing  reasonable  contracts.  The 
well  settled  rule  is  that  where  technical  words 
are  used  in  an  act,  and  their  meaning  has  pre- 
viously been  conclusively  settled  by  long  usage 
and  Judicial  construction,  the  use  of  the  words 
without  an  indication  of  an  intention  to  eive 
them  a  new  significance  is  an  adoption  of  the 
generally  accepted  meaning  attixcd  to  the 
words  at  the  time  the  act  was  passed.  Par- 
ticularly is  this  rule  imperative  where  the 
statute  in  which  the  words  are  used  creates  a 
crime,  as  does  the  statute  under  consideration, 
and  gives  no  specific  definition  of  the  crime 
created.  Thus,  in  United  States  v.  Palmer,  su- 
pra, Mr.  Chief  Justice  Marshall,  referring  to 
the  term  "robbery"  as  used  in  the  statute,  said 
(p.  630  [477]):  "Of  the  meaning  of  the  term 
*  robbery,'  as  used  in  the  statute,  we  think  no 
doubt  can  be  entertained.  It  must  be  under- 
stood in  the  sense  in  which  it  is  recognized  and 
defined  at  common  law." 
354]  *If  these  obvious  rules  of  interpretation 
be  applied,  it  seems  to  me  they  render  it  impos- 
sible to  construe  the  words  "every  restraint 
of  trade'*  used  in  the  act  in  any  other  sense  than 
as  excluding  reasonable  contracts,  as  the  fact 
that  such  contracts  were  not  considered  to  be 
within  the  rule  of  contracts  in  restraint  of 
trade,  was  thoroughly  established  both  in  Eng- 
land and  in  this  country  at  the  time  the  act 
was  adopted.  It  is,'I  submit,  not  to  be  doubted 
that  the  interpretiition  of  the  words  "every 
contract  in  restraint  of  trade,"  so  as  to  em- 
brace within  its  purview  every  contract,  how 
ever  reasonable,  would  certainly  work  an  enor- 
mous injustice  and  operate  to  the  undue  re- 
straint of  the  liberties  of  the  citizen.  But 
there  is  no  canon  of  interpretation  which  re- 
quires that  the  letter  be  followed,  when  by  so 
Going  an  unreasonable  result  is  accomplished. 
On  the  contrary,  the  rule  is  the  other  way,  and 
exacts  that  the  spirit  which  vivifies,  and  not 
the  letter  which  killeth,  is  the  proper  guide  by 
which  to  correctly  interpret  a  statute.  In 
)imythe  v.  Fiske,  90  U.  S.  23  Wall.  874,  880 
[28:  47,  491,  this  court  declared  that  *'  a  thing 
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may  be  within  the  letter  of  the  statute  and  not 
within  its  meaning,  and  within  its  meaning, 
though  not  within  Us  letter.  The  intention  of 
the  lawmaker  is  the  law."  In  Lau  Ou>  Bew  v. 
United  States,  144  U.  S.  47  [86:  840].  this  court, 
speaking  through  Mr.  Chief  Justice  Fuller, 
said  (p.  59  [844]): 

"  Nothing  is  better  settled  than  that  statutes 
should  receive  a  sensible  construction,  such  as 
will  effectuate  the  legislative  intention,  and,  if 
possible,  so  as  to  avoid  an  unjust  or  an  absurd 
conclusion.  Church  of  Holy  Trinity  v.  United 
States,  143  U.  S.  457  [86:  228];  Henderson  ▼. 
Wiek/iam,  92  U.  S.  259  (23:  543);  United 
States  v.  Kirby,  74  U.  S.  7  Wall.  4»2  [19:  278): 
Gates  V.  First  Nat.  BarJc,  100  U.  S.  239  [25: 
580]." 

In  all  the  cases  there  cited  the  literal  lan- 
guage of  the  statutes  was  disregarded,  in  order 
to  restrict  .its  operation  within  reason.  To 
those  cases  may  also  be  added  United  States  v. 
Mooney,  116  U.  S.  104  [29:  550],  where  it  was 
contended  that  by  the  act  of  March  8,  1875, 
chap.  187,  the  circuit  courts  were  vested  with 
jurisdiction  concurrent  with  district  courts 
over  certain  suits.  The  plausibility  of  the 
argument,  t)ased  upon  the  literal  language  of 
the  statute,  was  conceded  by  the  court,  but  the 
results  which *would  follow  from  sustain-[355 
ing  the  construction  contended  for  were  pointed 
out  by  the  court,  and  it  was  observed  (p.  107 
[5521),  "A  construction  which  involves  such 
results  wsa  deafly  not  contemplated  by  Con- 
gress." 

Indeed,  it  seems  to  me  there  can  be  no  doubt 
that  reasonable  contracts  cannot  be  embraced 
within  the  provisions  of  the  statute  if  it  be  in- 
terpreted by  the  light  of  the  supreme  rule  com- 
manding that  the  intention  of  the  law  must  be 
carried  out,  and  it  must  be  so  construed  as  to 
afford  the  remedy  and  frustrate  the  wrong  con- 
templated by  its  enactment. 

Tne  plain  intention  of  the  law  was  to  pro> 
tect  the  liberty  of  contract  and  the  freedom  of 
trade.  Will  this  intention  not  be  frustrated 
by  a  construction  which,  if  it  does  not  destroy, 
at  least  gravely  impairs,  both  the  liberty  of  the 
individual  to  contract  and  the  freedom  of  trade? 
If  the  rule  of  reason  no  longer  determines  the 
right  of  the  individual  to  contract  or  secures 
the  validity  of  contracts  upon  which  trade  de- 
pends and  results,  what  becomes  of  the  liberty 
of  the  citizen  or  the  freedom  of  trade?  Se- 
cured no  longer  by  the  law  of  reason,  all  these 
rights  become  subject,  when  questioned,  to  the 
mere  caprice  of  judicial  authority.  Thus,  a 
law  in  favor  of  freedom  of  contract,  it  seems 
to  me,  is  so  interpreted  as  to  gravely  impair 
that  freedom.  Progress  and  not  reaction  was 
the  purpose  of  the  act  of  Congress.  The  con- 
struction now  given  the  act  disregards  the 
whole  current  of  judicial  authority  and  tests 
the  right  to  contract  by  the  conceptions  of  that 
right  entertained  at  the  time  of  the  year  books 
instead  of  by  the  light  of  reason  and  the  neces- 
sity of  modem  society.  To  do  this  violates,  as 
I  see  it,  the  plainest  conception  of  public  pol- 
icy, for,  as  said  by  Sir  Q.  Jessel.  Master  of  the 
Rolls,  in  Printing  d  N.  Registering  Co.  v. 
Sampson,  L.  R.  19  Eq.  465,  '*  if  there  is  one 
thing  which  more  than  another  public  policy 
lequires  it  is  that  men  of  full  age  and  compe- 
tent understanding  shall  have  the  utmost  lib- 
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eity  of  contracting,  and  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be 
held  sacred  and  shall  be  enforced  by  courts  of 
justice." 

The  rentedy  intended  to  be  accomplished  by 
the  act  of  Congress  was  to  shield  against  the 
35G|  danger  of  contract  or  combination  *by 
the  few  against  the  interest  of  the  many  and  to 
the  detriment  of  freedom.  The  construction 
now  given.  I  think,  strikes  down  the  interest  of 
the  many  to  the  advantage  and  benefit  of  the 
few.  It  has  been  held  in  a  case  involving  a  com- 
bination among  workingmen,  that  such  combi- 
nations are  embraced  in  the  act  of  Congress  in 
question,  and  this  view  was  not  doubted  by 
this  court.  United  States  v.  Debs,  64  Fed.  Rep. 
724,  745-755,  15S  U.  8.  564  [39:  1092].  The 
interpretation  of  the  statute,  therefore,  which 
holds  that  reasonable  agreements  are  within  its 
purview,  makes  it  embrace  every  peaceable 
organization  or  combination  of  the  laborer  to 
benefit  his  condition  either  by  obtaininer  an  in- 
crease of  wages  or  diminution  of  the  hours  of 
labor.  Combinations  among  labor  for  this 
purpose  were  treated  as  illegal  under  the  con- 
struction of  the  law  which  included  ressonable 
contracts  within  the  doctrine  of  the  invalidity 
of  contract  or  combinations  in  restraint  of 
trade,  and  they  were  only  held  not  to  be  em- 
braced within  that  doctrine  either  by  statutory 
exemption  therefrom  or  by  the  progress  which 
made  reason  the  controlling  factor  on  the  sub- 
ject. It  follows  that  the  construction  which 
reads  the  rule  of  reason  out  of  the  statute  em- 
braces within  its  inhibition  every  contract  or 
combination  by  which  workingmen  seek  to 
peaceably  better  their  condition.  It  is  there- 
fore, as  I  see  it,  absolutely  true  to  say  that  the 
construction  dow  adopted  which  works  out 
such  results  not  only  frustrates  the  plain  pur- 
pose intended  to  be  accomplished  by  Congress, 
but  also  makes  the  statute  tend  to  an  end  never 
contemplated,  and  against  the  accomplishment 
of  which  its  provisions  were  enacted. 

But  conceding  for  the  sake  of  argument  that 
the  words  **  every  contract  in  restraint  of 
trade,"  as  used  in  the  act  of  Congress  in  ques- 
tion, prohibits  all  such  contracts  however  rea 
sonable  they  may  be,  and  therefore  that  all 
that  great  body  of  contracts  whiqh  are  com- 
monly entered  into  between  individuals  or  cor- 
poiaiions  and  which  promote  and  develop 
trade,  and  which  have  been  heretofore  consid- 
ered as  lawful,  are  no  longer  such;  and  con- 
ceding also  that  agreements  entered  into  by 
associations  of  workingmen  to  peaceably  better 
their  condition  either  by  obtaining  an  increase 
35  7  lor  preventing  a  decrease  ♦of  wages,  or  by 
securing  a  reduction  in  the  hours  of  labor,  or  for 
mutually  proiectmg  each  other  from  unjust 
discharge,  or  for  other  reasonable  purposes, 
have  become  unlawful,  it  remains  to  consider 
whether  the  provisions  of  the  act  of  1890  were 
intended  to  apply  to  agreements  made  between 
carriers  for  the  purpose  of  classifying  the 
freight  to  be  by  them  carried,  or  preventing 
secret  cutting  of  the  published  rates;  in  other 
words,  whether  the  terms  of  the  statute  were 
intended  to  apply  to  contracts  between  carriers 
entered  into  for  the  purpose  of  securing  fair- 
ness iu  their  dealings  with  each  other  and  tend- 
ing to  protect  the  public  against  improper  dis- 
crimination and  sudden  changes  in  rates.    To 
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answer  this  question  involves  deciding  whether 
the  act  here  relied  upon  was  intend^  to  abro- 
gate the  provisions  of  the  act  of  Congress  of 
the  4th  of  February,  1887,  and  the  amend- 
ments thereto,  commonly  known  as  the  inter- 
state commerce  act.  The  question  is  not 
whether  railway  companies  may  not  violate 
the  terms  of  the  statute  of  1890  if  they  do  acts 
which  it  forbids  and  punishes,  but  whether 
that  statute  was  intended  to  abrogate  the  power 
of  railway  companies  to  make  contracts  with 
each  other  which  are  either  expressly  sanc- 
tioned by  the  interstate  commerce  act  or  the 
right  to  make  which  arises  by  reasonable  im- 
plication from  the  terms  of  that  act;  that  is  to 
say,  not  whether  the  act  of  1890  is  not  opera- 
tive upon  all  persons  and  corporations,  but 
whether,  being  so  generally  operative,  it  was 
intended  to  forbid,  as  in  restraint  of  trade,  all 
contracts  on  the  subjects  embraced  within  and 
controlled  by  the  interstate  commerce  law. 
The  statute  commonly  known  as  the  interstate 
commerce  law  was  a  special  act,  and  it  was 
intended  to  regulate  interstate  commerce  trans- 
ported by  railway  carriers.  All  its  provisions 
directly  and  expressly  related  to  this  subject 
The  act  of  1890,  on  the  contrary,  is  a  general 
law,  not  referring  specifically  to  carriers  of  in- 
terstate commerce.  The  rule  is  that  a  general 
will  not  be  held  to  repeal  a  special  statute  un- 
less there  be  a  clear  implication  unavoidably 
resulting  from  the  general  law  that  it  was  the 
intention  that  the  provisions  of  the  general  law 
should  cover  the  subjeci-matter  previously,  ex- 
pressly and  specidcally  provided  for  by  partic- 
ular legislation.  The  doctrine  on  this  subject 
*i8  thus  stated  in  J&r  parte  KangQi-  [308 
ShunCa  {*'Ex  parte  Grow  Dog"),  109  U.  8. 570 
[27:1050]: 

"  *  The  general  principle  to  be  applied,'  said 
Boville,  Cb.  J.,  in  Thorpe  y.  Adam$,  L.  R  6 
C.  P.  135,  '10  the  construction  of  acts  of  Par- 
liament is  that  a  general  act  is  not  to  be  con- 
strued to  repeal  a  previous  particular  act,  un- 
less there  is  some  express  reference  to  the  pre- 
vious legislation  on  the  subject,  or  unless  there 
is  a  necessary  inconsistency  in  the  two  acts 
standing  together.'  *And  the  reason  is,' said 
Wood.  V.  C,  in  Fitzgerald  v.  Champenys,  SO 
L.  J.  Ch.  782;  2  Johns.  &  H.  81-54.  Hhat  the 
legislature,  having  had  its  attention  directed  to 
a  special  subject,  and  having  observed  all  the 
circumstances  of  the  case  and  provided  for 
them,  does  not  intend  by  a  general  enactment 
afterward  to  derogate  from  its  own  act  when 
it  makes  no  special  mention  of  its  intention  so 
to  do.' " 

These  principles  thus  announced  are  treated 
as  elementary  by  the  text-writers.  Endlich, 
Interpretation  of  Statutes,  §228;  Sedgw.  Stat 
Const.  §g  157,  158;  Sutherland,  SUt  Const. 
§  157. 

Does,  therefore,  the  implication  irresistibly 
arise  that  Congress  intended  in  the  act  of  1880 
to  abrogate,  in  whole  or  in  part,  the  provisions 
of  the  act  of  1887.  regulating  interstate  com- 
merce? It  seems  to  me  that  the  nature  of  the 
two  enactments  clearly  demonstrates  that  there 
was  no  such  intention.  The  act  to  regulate  in- 
terstate commerce  expressed  the  purpose  of 
Congress  to  deal  with  a  complex  and  particular 
subject  which,  from  its  very  nature,  required 
special  legislation.    That  act  was  the  initiation 
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of  a  policy  by  Congress  lookiof^  to  the  develop- 
meot  and  working  out  of  a  barmoDious  system 
to  regulate  the  bigbly  iroportaot  subject  of  in- 
terstate transportation. 

Conceding  arguendo  that  the  debates  which 
tookplace  at  the  time  of  the  passage  of  the  act 
of  1890  may  not  be  resorted  to  as  a  means  of 
interpreting  its  text,  yet  a  review  of  the  pro- 
ceedings connected  with  the  passage  of  the  act 
of  July  2, 1890,  through  the  two  Houses  of  Con- 
gress, it  seems  to  me, leaves  no  room  for  ques- 
uon  that  the  act  was  not  designed  to  cover  the 
particular  subjects  which  had  been  theretofore 
specially  regulated  by  provisions  of  the  inter- 
state commerce  law. 

359]  *Prior  to  the  passage  of  the  act  of  1890. 
various  reports  had  been  made  to  Congress  con- 
cerning the  operations  of  the  interstate  com- 
merce act,  in  which  the  Commission  pointed  out 
the  desirability  and  necessity  of  coniracts  be- 
tween railroad  companies  in  the  matter  of  class- 
ification, stable  rates,  etc.  After  the  act  of  1890 
bad  been  adopted  in  the  Senate,  it  was  amended 
in  the  House  of  Representatives  so  as  to 
specifically  include  among  the  contracts  de- 
clared lawful  "contracts  for  the  transportation 
of  persons  or  property  from  one  state  or  ter- 
ritory into  another."  21st  Cong.  Rec.  part  5, 
pp.  4099,  4144.  On  the  return  of  the  bill  to 
the  Senate  the  amendment  was  agreed  to  with 
the  added  provision  that  the  contracts  for  trans- 
portation to  be  prohibited,  "should  only  be  such 
as  raise  the  rates  of  transportation  above  what 
is  just  and  reasonable."  2l8t  Cong.  Rec.  part 
5,  p.  4753.  The  House  refused  to  concur  in  the 
Senate  amendment.  A  conference  committee 
was  appointed  by  both  bodies,  which  recom- 
mendea  that  the  House  of  Representatives  re- 
cede from  its  disagreement  .to  the  amendments 
of  the  Senate  and  agree  to  the  same  modified 
by  the  addition  of  the  provision  that  "nothing 
in  this  act  shall  be  deemed  or  held  to  impair 
the  powers  of  the  several  states  in  respect  to 
any  of  the  matters  in  this  act  mentioned."  In 
a  statement  accompanying  the  report,  Mr. 
Stewart,  for  the  conferees  on  the  part  of  the 
House,  said: 

"A  majority  of  the  committee  of  conference 
on  the  part  of  the  House  on  the  disagreeing 
Totes  of  the  two  Houses  on  Senate  bill  submit 
the  following  statement: 

"In  the  ornrinal  bill  two  things  were  declared 
illegal,  namely,  contracts  in  restraint  of  inter- 
state trade  or  commerce  and  the  monopoliza- 
tion of  such  trade. 

"Its  only  object  was  the  control  of  trusts,  so- 
called,  so  far  as  such  combinations  in  their 
relation  to  interstate  trade  are  within  reach  of 
Federal  legislation. 

"The  House  amendment  extends  the  scope 
of  the  act  to  all  agreements  entered  into  for  the 
purpose  of  preventing  competition,  either  in 
the  purchase  or  sale  of  commodities  or  in  the 
transportation  of  persons  or  property  within 
the  lurisdiction  of  Congress. 
dOO]  *"It  declares  illegal  any  agreement  for 
relief  from  the  effects  or  competition  in  the 
two  industries  of  transportation  or  merchandis- 
ing, however  excessive  or  destructive  such  com- 
petition may  be. 

"The  amendment  reported  b^  the  confer- 
ence is  the  state  amendment  with  the  added 
proTiao  that  the  power  of  the  states  over  the 
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subjects  embraced  in  the  ad  shall  not  be  Im- 
paired therebv. 

"It  strikes  from  the  House  amendment  the 
clause  relating  to  contracts  for  the  purchase  of 
merchandise,  and  modifies  the  transportation 
clause  by  making  unlawful  agreements  which 
raise  rates  above  what  is  just  and  reasonable.'^ 
21st  Cong.  Rec.  part  6.  p.  5950. 

The  House  rejected  the  report  of  the  confer^ 
enoe  committee  and  adhered  to  its  amendments. 
A  new  conference  committee  was  appointed^ 
and  the  recommendation  of  that  committee  that 
both  Houses  recede  was  concurred  in,  and  the 
bill  as  it  originally  passed  the  Senate  was 
adopted.    2l8t  Cong.  Rec.  part  9,  p.  6212. 

It  thus  appears  that  the  bill  was  originally 
introduced  in  the  form  in  which  it  now  appears, 
that  this  form  was  thought  not  to  be  sufficient 
to  embrace  railroad  transportation,  and  that  a 
determined  effort  was  made  by  the  proposed 
amendment  to  include  such  contracts,  and  that 
the  effort  was  unsuccessful.  The  reports  to 
Congress  by  the  Commission  and  by  the  con- 
ference committee  being  facts  proper  to  be 
noticed  in  seeking  to  ascertain  the  intention  of 
Congress  {Chvreh  of  Holy  Trinity  v.  United 
State;  143  U.  S.  457  [86:  227]),  it  would  seem 
to  be  manifest  therefrom  that  there  was  no  in- 
tention bv  the  act  to  interfere  with  the  control 
and  regulation  of  railroads  under  the  interstate 
commerce  act  or  with  acts  of  the  companiee 
which  had  therefore  been  recognized  as  in  con- 
formity to  and  not  in  conflict  with  that  act. 

That  there  was  and  could  have  been  no  in- 
tention to  repeal  bv  the  act  of  1890  the  earlier 
"act  to  regulate  interstate  commerce"  is  ad- 
ditionally evidenced  by  the  fact  that  no  refer- 
ence is  made  in  the  later  act  to  the  prior  one» 
and  that  no  language  is  contained  in  the  act  of 
1890  which  could  in  any  way  be  oonatrued  at 
'abrogating  any  of  the  rights  conferred  [361 
or  powers  called  into  existence  by  the  interstate 
commerce  act.  Nowhere,  contcmporaneooa 
with  the  act  of  1890,  is  there  anything  indicat- 
ing that  anyone  supposed  that  the  provisiont 
of  that  act  were  intended  to  repeal  the  inter- 
state commerce  act.  The  understanding  of 
Congress  in  this  respect  is  shown  by  the  cir> 
cumstances  that  the  interstate  commerce  act 
has  been  amended  in  material  particulars  and 
treated  as  existing  since  the  adoption  of  the  act 
of  1^^;  and  this  conception  of  the  legislative 
department  of  the  government  has  also  been 
that  entertained  by  the  executive  and  judicial 
departments,  evidenced  by  the  appointment 
of  new  members  of  the  Commission,  and  by  de> 
cisions  of  the  courts  enforcing  various  provi- 
sions of  that  act,  and  treating  it  as  still  subsist- 
ing in  its  entirety.  The  two  laws  then 
co-existing,  is  the  agreement  of  the  carriers  u> 
secure  a  uniform  classification  of  freight  and  to 
prevent  secret  changes  of  the  published  ratea, 
in  other  words,  to  secure  just  and  fair  dealings 
between  each  other,  sanctioned  by  the  act  to 
regulate  interstate  commerce,  and,  therefore, 
not  within  the  inhibition  of  the  act  of  1890? 

The  interstate  commerce  act  provided  for  the 
appointment  of  a  Commission  to  whom  was  to 
be  confided  the  supervision  of  the  execution  of 
the  law.  Without  going  into  detailed  mentkm 
of  the  provisions  of  the  statute,  I  adopt  and 

?[uote  the  summary  statement  of  the  lemdlng 
eaturea  of  the  original  act  contained  in  the  flial 
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ftDiiiial  report  made  to  CoDgress  bj  the  Com- 
mission,  as  required  bj  the  act.  It  is  as  fol- 
lows: 

''All  charges  made  for  services  by  carriers 
subject  to  the  act  must  be  reasonable  and  just. 
Every  UDJust  and  unreasonable  charge  is  pro- 
hibited and  declared  to  be  unlawful. 

"The  direct  or  indirect  charging,  demand- 
ing, collecting,  or  receiving  for  any  service 
rendered  a  greater  or  less  compensation  from 
any  one  or  more  persons  than  from  any  other 
for  a  like  and  contemporaneous  service,  is  de- 
clared to  be  unjust  discrimination,  and  is  pro- 
hibited. 

'*The  giving  of  any  undue  or  unreasonable 

S references,  as  between  persons  or  localities  or 
i621  kinds  of  traffic,  or  the  subjecting  *any 
one  or  them  to  undue  or  unreasonable  preju- 
dice or  disadvantage's  declared  to  be  unlawful. 
* 'Reasonable,  proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  lines,  and  for 
the  receiving,  forwarding,  and  delivering  of 

{lassengers  and  property  between  connecting 
ines,  is  required,  and  discrimination  in  rates 
and  charges  as  between  connecting  lines  is  for- 
bidden. 

"It  is  made  unlawful  to  charge  or  receive 
any  greater  compensation  in  the  aggrec^ate  for 
the  transportation  of  passengers  or  tne  like 
kind  of  property  under  substantially  similar 
circumstances  and  conditions  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included 
within  the  longer  distance. 

"Contracts,  agreements,  or  combinations  for 
the  pooling  of  freights  of  different  and  com- 
peting railroads,  or  for  dividing  between  them 
the  aggregate  or  net  earnings  of  such  railroads 
or  any  portion  thereof,  are  declared  to  be  un- 
lawful. 

"All  carriers  subject  to  the  law  are  required 
to  print  their  tariffs  for  the  transportation  of 
persons  and  property,  and  to  keep  them  for 
public  inspection  at  every  depot  or  station  on 
their  roads.  An  advance  in  rates  is  not  to  be 
made  until  after  ten  days'  public  notice,  but  a 
reduction  in  rates  may  be  made  to  take  effect 
at  once,  the  notice  of  the  same  being  imme- 
diately and  publiclv  given.  The  rates  publicly 
notified  are  to  be  the  maximum  as  well  as  the 
minimum  charges  which  can  be  collected  or 
received  for  the  services  respectively  for  which 
they  purport  to  be  established. 

"Copies  of  all  tariffs  are  required  to  be  filed 
with  the  Commission,  which  is  also  to  be 
promptly  notified  of  all  changes  that  shall  be 
made  in  the  same.  The  joint  tariffs  of  con- 
necting roads  are  also  required  to  be  filed,  and 
also  copies  of  all  contracts,  agreements,  or  ar- 
rangements between  carriers  in  relation  to 
traffic  affected  by  the  act. 

"It  is  made  unlawful  for  any  Carrier  to  enter 
Into  any  combination,  contract,  or  agreement, 
expressed  or  implied,  to  prevent,  by  change  of 
time  schedules,  carriage  in  different  cars,  or  by 
other  means  of  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  ship- 
ment to  the  place  of  destination." 
363]  *Tbese  provisions  substantially  exist  in 
the  act  as  nowin  force,except  that  by  an  amend- 
ment made  March  2,  1889.  it  was  provided 
that  rates  should  not  be  reduced  bv  carriers 
except  upon  three  days'  public  notice  of  an 
Intention  so  to  do. 
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This  summary  of  the  act,  which  omits  refer- 
ence to  a  number  of  its  provisions  relating  to 
the  power  of  the  Commission  and  the  mode  In 
which  these  powers  are  to  l>e  exercised,  will 
suffice  for  an  examination  of  the  matter  in  hand. 

Now,  a  consideration  of  the  terms  of  the 
statute,  I  submit,  makes  it  clear  that  the  con- 
tract here  sought  to  be  avoided  as  illegal  is 
either  directly  sanctioned  or  impliedly  author- 
ized thereby.  That  the  act  did  not  contem- 
plate that  the  relations  of  the  carrier  should  Ik» 
confined  to  his  own  line  and  to  business  going 
over  such  line  alone,  is  conclusively  shown  by 
the  fact  that  the  act  specifically  provides  for 
joint  and  continuous  lines;  in  other  words,  for 
agreements  between  several  roads  to  compose 
a  joint  line.  That  these  agreements  are  to 
arise  from  contract  is  also  shown  bv  the  fact 
that  the  law  provides  for  the  filing  of  such  con- 
tracts with  the  Commission.  And  it  was  also 
contemplated  that  the  airreempnts  should  cover 
joint  rates,  since  it  provides  for  the  making  of 
such  joint  tariffs  and  for  their  publication  and 
filine  with  the  Commission.  The  making  of  a 
tarid  of  this  character  includes  necessarily 
agreements  for  the  classification  of  freight,  aa 
the  freight  classification  is  the  essential  ele- 
ment in  the  making  up  of  'a  rate.  That  the 
interstate  commerce  rates,  all  of  which  are 
controlled  by  the  provisions  as  to  reasonable- 
ness, were  not  intended  to  fluctuate  hourly  and 
daily  as  competition  might  ebb  and  flow,  re- 
sults from  the  fact  that  the  published  ratea 
could  not  either  be  increased  or  reduced,  ex- 
cept after  a  specified  time.  It  follows,  then, 
that  agreements  as  to  reasonable  rates  and 
against  their  secret  reduction  conform  exsctly 
to  the  terms  of  the  act.  Indeed,  the  authority 
to  make  agreements  on  this  subject  not  only 
results  from  the  terms  of  the  act  just  referred 
to,  but  from  its  mandatory  provisions  for- 
bidding discrimination  against  or  preference  to 
persons  and  places.  The  argument  that  these 
provisions  referred  to  joint  lines  alone  and  not 
to  competitive  lines  is  without  force;  since  joint 
rates  necessarily  relate  to  and  are  influenced 
*by  the  rates  on  competitive  lines.  To  [3€I4 
illustrate,  suppose  three  loint  lines  of  railroads 
between  Chicago  and  New  York,  each  made 
up  of  manv  roads.  How  could  a  joint  ^te  be 
agreed  on  by  the  roads  composing  one  o€  these 
continuous  lines,  without  an  ascertainment  of 
the  rate  existing  on  the  other  continuous  line? 
What  contract  could  be  made  with  safety  for 
transportation  over  one  of  the  lines  without 
taking  into  account  the  rate  of  all  the  others? 
There  certainly  could  be  no  prevention  of  un- 
just discrimination  as  to  the  persons  and  placea 
within  a  given  territory,  unless  the  rates  of  all 
competing  lines  within  the  territory  be  consid- 
ered and  the  sudden  change  of  the  published 
ratea  of  all  such  lines  be  guarded  against. 

I  do  not  further  elaborate  the  reasons  demon- 
strating that  classification  is  essential  to  rate- 
making,  and  that  a  joint  rate  to  be  feasible 
must  consider  the  competitive  rates  in  thesame 
territory,  since  these  propositions  are/  to  be  self- 
evident',  and  their  correctness  is  substantiated 
by  statements  found  in  the  reports  of  the  In- 
terstate Commerce  Commission  to  Congress,  of 
which  reports  judicial  notice  may  be  taken. 
Heath  V.  Wallace,  188  U.  8.  678,  584  [34: 1068, 
1068]. 

I  excerpt  from  some  of  these  reporta  of  tbi 
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Commission  to  Congress  statements  bearing  on 
these  subjects,  as  well  as  other  statements  in- 
dicating that  agreements  among  carriers,  com- 
petitive as  well  as  connec  ing,  for  the  purpose 
of  securing  a  uniform  classification  and  pre- 
venting of  undercutting  of  rates,  underbilling, 
etc.,  existed  prior  to  the  interstate  commerce 
act,  were  continued  thereafter,  and  were 
deemed  not  to  be  forbidden  bj  law,  but,  on  the 
contrary,  were  considered  as  instruments  tend- 
ing to  secure  its  successful  evolution.  Whilst 
it  is  doubtless  true  that  in  a  recent  report  the 
Commission,  as  now  constituted,  has  said  that 
agreements  between  competicors  to  prevent  the 
undercutting  of  rates  maj  operate  to  cause 
carriers  to  disregard  the  lawful  orders  of  the 
Commission,  but  this  fact  does  not  change  the 
legal  inference  to  be  deduced  from  the  con- 
struction placed  upon  the  law  by  those  charged 
with  iis  administration  in  the  period  imme- 
diately r)]lowing  its  adoption  and  which  was 
then  reported  to  Congress. 
305 J  *0n  the  subject  of  relative  rates,  the 
Commission  at  page  89  of  their  first  annual 
report  said: 

'^Questions  of  rates  on  one  line  at  one  point 
cannot  be  considered  by  themselves  exclu- 
sively; a  change  in  them  must  affect  rates  in  a 
considerable  part  of  the  country.  .  .  .  Just 
rates  are  always  relative;  the  act  itself  provides 
for  its  being  so  when  it  forbids  unjust  discrim- 
ination as  between  localities."  That  is  to  say, 
if  one  continuous  line  made  joint  rates  and 
fixed  and  published  them,  and  the  other  then 
made  a  different  rate,  not  only  would  the  first 
joint  rate  be  injurious  to  the  interests  of  the 
railroads  making  it,  during  the  period  in  which 
it  could  not  be  changed,  but  would  also  be 
against  the  interests  of  the  public  and  of  those 
wbo  had  contracted  to  ship,  since  it  would  cre- 
ate among  shippers  and  the  receivers  that 
inequality  which  it  was  the  express  purpose  of 
the  act  to  prevent. 

In  the  same  report  of  the  Commission  at 
page  33,  not  only  the  expediency  but  tbe  neces- 
sity of  contractual  relations  between  railroad 
companies  is  pointed  out  in  the  following  lan- 
guage: 

'*  Vo  make  railroads  of  the  greatest  possible 
service  to  tbe  country,  contract  relations  would 
be  essential,  because  there  would  need  to  be 
joint  tariffs,  joint  running  arrangements,  an 
interchange  of  cars  and  a  giving  of  credit  to  a 
large  extent,  some  of  which  were  obviously 
beyond  the  reach  of  compulsory  legislation, 
and  even  if  they  were  not,  could  be  best  set- 
tled and  all  the  incidents  and  qualifications 
fixed  by  the  voluntary  action  of  the  parties  in 
control  of  the  roads  respectively." 

Also  at  page  85,  after  referring  to  the  fact  that 
the  former  railroad  associations  had  been  con- 
tinued in  existence  since  the  enactment  of  the 
interstate  commerce  law,  though  pooling  had 
been  prohibited,  among  other  objects,  for  the 
"making  of  regulations  for  uninterrupted  and 
harmonious  railroad  communication  and  ex- 
change of  traflQc  within  tbe  territories  embraced 
by  their  workings,"  tbe  Commission  observed 
that  "some  regulations  in  addition  to  those 
made  by  the  law  are  almost  if  not  altogether 
Indispensable." 

On  tbe  same  page  the  fact  is  emphasized  that 
classification  had  not  been  taken,  by  the  act. 
866]  out  of  the  bands  of  the  CHrriert,  *and  it 
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was  observed  that  classification  was  best  made 
by  tbe  joint  action  of  tbe  railroads  themselves. 
In  its  second  annual  report  the  Commission, 
in  commentinir  upon  the  evils  arising  from  the 
want  of  friendly  business  relations  between 
railroads  and  the  injury  that  a  short  road 
misht  cause  by  simply  at>8taining  from  ex- 
tending accommodation  that  could  not  be 
lawfully  forced  from  it,  said  (p.  28): 

"Tbe  public  has  an  interest  in  being  pro- 
tected against  the  probable  exercise  of  any 
such  power.  But  its  interest  goes  further  than 
this;  it  goes  to  the  establishment  of  such  rela- 
tions among  the  managers  of  roads  as  will  lead 
to  the  extension  of  their  trafiSc  arrangements 
with  mutual  responsibility,  just  as  far  as  may 
be  possible,  so  that  the  public  may  have  in  tbe 
service  performed  all  the  benefits  and  conven- 
iences that  might  be  expected  to  follow  from 
general  federation.  There  is  nothing  in  tbe 
existence  of  such  arrangements  which  is  at  all 
inconsistent  with  earnest  competition.  They 
are  of  general  convenience  to  the  carriers,  as 
well  as  to  the  public,  and  their  voluntary  ex- 
tension may  be  looked  for  until  in  the  stiife 
between  the  roads  the  limits  of  competition  are 
passed  and  warfare  is  entered  upon.  But  in 
order  to  form  them  great  mutual  concessions 
are  often  indispensable,  and  such  concessions 
are  likely  to  be  made  when  relations  are 
friendly,  but  are  not  to  be  looked  for  when 
hostile  relations  have  been  inaugurated." 

At  page  29  of  the  report  the  existence  of 
traffic  arrangements  between  railroads  is  called 
to  tbe  attention  of  Congress  in  tbe  following 
language: 

"While  tbe  Commission  is  not  at  this  time 
prepared  to  recommend  general  leeislation  to- 
wards the  establishment  and  promotion  of  re- 
lations between  the  carriers  that  shall  better 
subserve  the  public  interest  than  those  which 
are  now  common,  it  must  net^ertheless  look 
forward  to  the  possibility  of  something  of  that 
nature  becoming  at  some  time  imperative, 
unless  a  great  improvement  in  tbe  existing 
condition  of  things  is  voluntarily  inaugurated." 

So,  also,  the  existence  of  traffic  associations, 
between  competitive  roads,  for  purposes  recoe- 
nized  by  the  act  as  lawful,  *and  their  1 367 
favorable  tendency  seems  to  be  conceded  io 
the  fourth  annual  report  of  tbe  Commissioners, 
where  at  page  29,  it  is  said: 

"If  the  regulations  which  are  established  by 
the  railroad  associations  were  uniformly,  or 
even  generally,  observed  by  their  menibers, 
respectively,  there  would  be  little  difficulty  in 
enforcing  a  rule  of  reasonable  rates,  for  flie 
competition  between  the  roads  which  even 
then  would  exist  would  be  such  as  would  pre 
vent  tbe  establishment  of  rates  which  are  ■! 
together  unreasonable,  and  the  public  would 
not  be  likely  to*  com  plain  if  they  were  satisfied 
that  the  rate  sheets  were  observed." 

Tbe  character  of  associations  such  as  that 
under  consideration  is  alluded  to  at  page  26  of 
tbe  same  report,  where,  in  discussing  the  sub- 
ject of  how  best  to  secure  a  unity  nf  railroad 
mterests,  it  was  observed  "witbni.t  legislitino 
to  favor  it  little  can  be  done  be>on  I  the  tot- 
mation  of  consulting  and  advisory' associations, 
and  the  work  of  these  is  not  only  necesKarily 
defective,  but  it  is  also  limited  to  a  circum- 
scribed territory." 

The  significance  of  the  statement  that  to  oV 
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tain  uniformity  of  classification,  a  result  most 
desirable  for  the  best  interest  of  the  public, 
agreements  between  the  railroads  themselves 
were  essential,  is  apparent  from  the  fact,  fre- 
quently declared  by  the  Commission  in  its  re- 
ports, that  uniformity  of  classification  is  one 
of  the  prerequisites  of  uniformity  of  rates. 
1  Inters.  C.  C.  Ann.  Rep.  80,  35;  2  Inters.  C. 
C.  Ann.  Rep.  40;  8  Inters.  C.  C.  Add.  Rep.  51, 
52;  4  Inters.  C.  C.  Ann.  Rep.  82.  The  very 
great  importance  of  uniform  and  stable  rates 
has  also  frequently  been  reiterated  in  the  re- 
ports of  the  Commission.  Thus,  at  page  6  of 
the  first  annual  report,  in  reviewing  the  causes 
which  led  to  the  adoption  of  the  interstate 
commerce  act,  it  said: 

'*  Permanence  of  rates  was  also  seen  to  be  of 
verv  high  importance  to  every  man  engaged  in 
busloess  enterprises,  since  without  it  business 
contracts  were  lottery  ventures.  It  was  also 
perceived  that  the  absolute  sum  of  the  money 
charges  exacted  for  transportation,  if.  not 
clearly  beyond  the  bounds  of  reason,  was  of 
inferior  importance  in  comparison  with  the  ob- 
taining of  rates  that  should  be  open,  equal,  rela- 
368]tivelyjust*as  between  placesandas  steady 
as  in  the  nature  of  things  was  practicable." 

That  unstable  rates  between  competing 
carriers  lead  to  injurious  discrimination^  one 
of  the  evils  sought  to  be  remedied  by  the  act, 
was  mentioned  in  the  same  report  at  pages  86 
and  87,  in  connection  with  a  discussion  of  the 
subject  of  reasonable  charges,  in  the  following 
language: 

"Among  the  reasons  most  frequently  oi)enit- 
ing  to  cause  complaints  of  rates  may  be  men- 
tioned: the  want  of  steadiness  in  rates.  .  .  . 
More  often,  perhaps,  growing  out  of  disagree- 
ments between  competing  companies,  which, 
when  they  become  serious,  may  result  in  wars 
of  rates  between  them.  Wars  of  rates,  when 
mutual  injury  is  the  chief  purpose  in  view,  as 
is  sometimes  the  case,  are  not  only  mischiev- 
ous in  their  eflfects  upon  the  parties  to  them, 
and  upon  the  business  community  whose  cal- 
culations and  plans  must  for  a  time  be  dis- 
turbed, but  they  have  a  permanently  injurious 
irf  ppce  upon  the  railroad  service  because  of 
their  effect  upon  the  public  mind." 

The  evil  effects  of  shifting  rates  was  also 
treated  of  at  page  22  of  the  second  annual  report, 
where  the  Commission  inserted  a  letter  re- 
ceived from  a  business  man  of  Kansas  City, 
Dot  connected  with  railroads,  who  said: 

'*The  frequent  and  violent  changes  in  rail- 
way rates  which  have  taken  plifee  during  the 
past  few  years,  and  which  seem  likely  to  be 
unabated,  seem  to  me  to  call  for  new  legisla- 
tion in  the  way  of  amendment  of  the  interstate 
commerce  bill.  These  changes  are  ruinous  to 
all  business  men,  as  well  as  the  railways,  and  are 
the  cause  of  great  discontent  among  shippers 
everywhere,  and  especially  to  the  farmers. 
What  is  needed  is  a  fixed  permanent  rate, 
which  shall  be  reasonable,  and  which  can  be 
counted  upon  by  anyone  engaging  in  busi- 
ness." 

So,  also,  in  the  fourth  annual  report  it  was 
observed  that  shifting,  unstable  rates  by  com- 
peting roads  was  contrary  to  the  purpose  of 
the  interstate  commerce  act,  and  hampered  the 
operations  of  the  Commission.  It  was  said,  at 
paire  21 : 


**  'In  former  reports  the  Commission  has[360 
referred  to  the  undoubted  fact  that  competition 
for  business  between  railroad  companies  is 
often  pushed  to  ruinous  extremes,  and  that 
the  most  serious  difficulty  in  the  way  of  secur- 
ing obedience  to  the  law  may  be  traced  to  thia 
fact.  When  competition  degenerates  to  rate 
wars,  they  are  as  unsettling  to  the  business  of 
the  country  as  they  are  mischievous  to  the  car- 
riers, and  the  spirit  of  existing  law  is  against 
them." 

In  addition  to  the  text  of  the  law  heretofore 
commented  on,  the  section  which  forbids  pool- 
ing adds  cogency  to  the  construction  that  the 
law  could  not  have  been  intended  to  forbid 
contracts  between  carriers  for  the  purpose  of 
preventing  the  doing  of  those  things  which  the 
law  forbade.  For,  as  I  have  seen,  it  cannot  be 
denied  that  at  the  time  of  the  passage  of  the 
act  there  existed  associations  and  contracts  be- 
tween carriers  for  other  purposes  than  the  pool- 
ing of  their  earnings.  Whilst  the  exact  scope 
of  these  contracts  is  not  shown,  the  fact  that 
their  existence  was  considered  by  Congress  re- 
sults from  the  face  of  the  act,  since  it  requires 
that  agreements  and  contracts  between  car- 
riers shall  be  filed  with  the  Commission.  More- 
over, the  earlier  reports  of  the  Commission,  aa 
I  have  shown,  refer  to  such  traffic  agreements, 
and  state  that  after  the  passage  of  the  act  they 
continued  to  exist  as  they  bad  existed  before 
eliminating  only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  expresBly 
forbids  contracts  and  combinations  betttcen  raw- 
roads  for  pooling,  and  makes  no  mention  qf 
other  contracts,  it  is  clear  that  the  con  tin  u^ 
existence  of  such  contracts  was  contemplated, 
and  they  are  not  intended  to  be  forbidden  by 
the  act.  The  elementary  rule  of  expressio  unius 
entirely  justifies  this  implication. 

And  it  is,  I  submit,  no  answer  to  this  rea- 
soning to  say  that  the  record  does  not  show  the 
terms  of  these  contracts,  since  judicial  notice 
may  be  taken  of  the  reports  made  by  the  Com- 
mission to  Congress,  from  which  reports  the 
nature  of  the  contracts  is  sufficiently  pointed 
out  to  authorize  the  conclusion  to  illustrate  that 
they  were  of  the  general  character  of  the  one 
here  assailed. 

Whilst  the  excerpts  from  the  reports  of 
the  Commission,  heretofore  made,  serve  to  elu- 
cidate the  text*of  the  act, they  also,  I  sub- [3 7 O 
mit,  constitute  a  contemporaneous  construction 
of  the  provisions  of  the  act  made  by  the  offi- 
cers charged  with  its  administratioD,  which  is 
eDtitled  to  very  great  weight.  Brown  v.  United 
States,  118  U.  8.  571  [28: 1080],  aod  cases  there 
cited. 

The  rule  sustained  by  these  authorities  re- 
ceives additional  sanction  here,  from  the  fact 
that  the  construction  at  the  time  made  by  the 
Commission  was  reported  to  Congress,  and  the 
act  was  subsequently  amended  by  that  body 
without  any  repudiation  of  such  construction. 

It  is,  I  submit,  therefore  not  to  be  denied 
that  the  agreement  between  the  carriers,  the 
validity  of  which  is  here  drawn  in  question, 
seeking  to  secure  uniform  classification  and  to 
prevent  the  undercutting  of  the  published 
rates,  even  though  such  agreements  be  made 
with  competing  as  well  as  joint  lines,  is  in  ac- 
cord with  the  plain  text  of  the  interstate  com- 
merce act,  and  is  in  harmoDj  with  the  views 
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of  the  purposes  of  that  law  contemporaneously 
expressed  to  Congress  by  the  body  immediately 
charged  with  its  administration,  and  tacitly 
approTed  by  Congress. 

But,  departing  from  a  consideration  of  the 
mere  text  and  looking  at  the  interstate  com- 
merce act  from  a  broader  aspect,  in  .  order  to 
discover  the  intention  of  the  lawmaker  and  to 
discern  the  evils  which  it  was  intended  to  sup- 
press and  the  remedies  which  it  was  proposra 
to  afford  by  its  enactment,  it  seems  to  me  very 
clear  that  the  contract  in  question  is  in  accord 
with  the  act  and  should  not  be  avoided. 

It  cannot  be  questioned  that  the  interstate 
commerce  act  was  intended  by  Congress  to  in- 
augurate a  new  policy  for  the  purpose  of  rea- 
Bonably  controlling  interstate  commerce  rates 
and  the  dealinss  of  carriers  with  reference  to 
such  rates.  Two  systems  were  necessarily 
presented:  the  one  a  prohibition  against  the 
exaction  of  all  unreasonable  rates  and  subject 
to  this  restriction,  allowing  the  hourly  and 
daily  play  of  untrammell^  competition,  re- 
sulting in  inequality  and  discrimination;  the 
other  imposing  a  like  duty  as  to  reasonable 
rates,  and  whilst  allowing  competition  subject 
to  this  limitation,  preventing  the  injurious  con- 
371]sequence8  arising  from  a*constant  and 
daily  change  of  rates  l)etween  connecting  or 
competing  Tines,  thus  avoiding  discrimination 
and  preference  as  to  persons  and  places. 

The  second  of  these  systems  is,  I  submit, 
plainly  the  one  embodied  in  the  interstate  com- 
merce act.  At  the  outset  reasonable  rates  are 
exacted,  and  the  power  to  strike  down  rates 
which  are  unreasonable  is  provided.  In  the 
•ubsequent  provisions  discrimination  against 
persons  and  against  places  to  arise  from  daily 
fluctuation  in  rates  is  guarded  against  by  re- 
quiring publication  of  rates  and  forbidding 
changes  of  the  published  rates,  whether  by  way 
of  increase  or  reduction  during  a  limited  time. 
To  hold,  then,  the  contract  under  considera- 
tion to  be  invalid  when  it  simply  provides  for 
uniform  classification,  and  seeks  to  prevent 
secret  or  sudden  changes  in  the  published  rates, 
would  be  to  avoid  a  contract  covered  by  the 
law  and  embodied  in  its  policy.  It  cannot,  I 
think,  be  correctly  said  that  whilst  the  avowed 
purpose  of  the  contract  in  question  embraced 
only  the  foregoing  objects,  its  ulterior  intent 
was  to  bring  about  results  in  conflict  with  the 
interstate  commerce  law.  The  answers  to  the 
bill  of  complaint  specially  denied  the  allegations 
as  to  the  improper  motives  of  the  parties  to  the 
contract,  and  also  expressly  averred  their  law- 
ful and  innocent  intention.  As  the  case  was 
heard  upon  bill  and  answer,  improper  motives 
cannot  therefore  be  imputed.  Indeed,  the 
opinion  of  the  court  sustains  this  view,  since 
it  eliminates  all  consideration  of  improper  mo- 
tives and  holds  that  the  validity  of  the  contract 
must  depend  upon  its  face,  and  deduces  as  a 
legal  conclusion  from  this  premise  that  the 
contract  is  invalid,  l)ecause  even  reasonable 
contracts  are  embraced  within  the  purview  of 
the  act  of  1890.  To  my  mind,  the  judicial 
declaration  that  carriers  cannot  agree  among 
themselves  for  the  purpose  of  aiding  in  the  en- 
forcement of  the  provisions  of  the  interstate 
commerce  law,  will  strike  a  blow  at  the  bene- 
ficial results  of  that  act,  and  will  have  a  direct 
tendency  to  produce  tht  preferences  and  dia- 
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criminations  which  it  was  one  of  the  main  ob- 
jects of  the  act  to  frustrate.  The  crreat  com- 
plexity of  the  subject,  the  numerous  interests 
concerned  in  it,  the  vast  area  over  which  it 
'operates,  present  difficulties  enough  [372 
without,it  seems  to  me,  it  being  advisaole  to 
add  to  them  by  holding  that  a  contract  which 
is  supported  by  the  text  of  the  law  is  invalid, 
because,  although  it  is  reasonable  and  just  it 
must  be  considered  as  in  restraint  of  trade. 

Nor  do  I  think  that  the  danger  of  these  evil 
consequences  is  avoided  by  the  statement  that 
if  the  contract  be  annulled  these  dangers  will 
not  arise,  because  experience  ahows  that  con- 
tracts such  as  that  here  in  question,  when  en- 
tered into  by  railroads,  are  never  observed,  and 
therefore  it  is  just  as  though  the  contract  did 
not  exist.  How,  may  I  ask,  can  judicial  no- 
tice be  taken  of  this  fact,  when  it  is  said  that 
judicial  notice  cannot  be  taken  of  the  fact  that 
there  are  such  contracts?  How,  moreover, 
may  I  ask,  can  it  be  said  un  one  branch  of  tho 
case  that  the  contract,  although  reasonable, 
must  be  avoided,  because  it  is  a  contract  in  re- 
straint of  trade,  aod  then  on  the  other  branch 
declare  that  contracts  of  that  character  never 
do  restrain  trade  because  they  are  never  carried 
out  between  the  parties  who  enter  into  them? 

There  is  another  contention  which,  I  sub- 
mit, is  also  unsound,  that  is  the  suggestion 
that  it  is  impossible  to  say  that  there  can  bo 
such  a  thing  as  a  reasonable  contract  between 
railroads  seeking  to  avoid  sudden  or  secret 
changes  in  reasonable  rates  because  the  ques- 
tion of  railroad  rates  is  so  complex  and  is  in- 
volved in  so  much  difficulty  that  to  saj  that  a 
rate  is  reasonable  is  equivalent  to  saymg  that 
it  must  be  fixed  by  the  railroads  themselves,  at 
no  mind  outside  of  the  officials  of  the  particu- 
lar roads  can  determine  whether  a  rate  is  rea- 
sonable or  not  But  this  proposition  abso- 
lutely conflicts  with  the  methods  of  dealing 
with  railroad  rates  adopted  in  Eogland  and  ex- 
pressly put  in  force  by  Congress  in  the  inter- 
state commerce  act  and  by  many  of  the  states 
of  the  Union.  For  years,  the  rule  in  England 
was  reasonable  rates  enforced  by  judicial 
power,  and  subsequently  bv  enactment  securing 
such  reasonable  rates  by  administrative  author- 
ity. The  interstate  commerce  act  especiallr 
provides  for  reasonable  rates,  and  vesta  pri- 
marily in  the  Commission,  and  then  in  the 
courts  the  power  to  enforce  the  provision,  and 
like  machinery  is  provided  *in  many  of[373 
the  states.  Will  it  be  said  that  Congress  and 
other  1egislat%e  bodies  have  provided  for  rea- 
sonable rates  and  created  the  machinery  to  en- 
force them,  when  whether  rates  are  reasonable 
or  not  is  impossible  of  ascertainment?  If  this 
proposition  he  correct,  what,  may  I  ask,  be- 
comes of  the  Judgment  of  this  court  in  C^'n- 
einnati,  N.  0,  dkf.RR  Co,  v.  Inter 9taU  Com- 
meres  Commiseum,  162  U.  8.  184  [40:  8851, 
where  it  is  held  that  the  order  of  the  Com- 
mission finding  certain  rates  charged  by  a  rail- 
road to  be  unreasonable  was  correct? 

In  conclusion,  I  notice  briefly  the  proposidon 
that  though  it  be  admitted  that  contracta,  when 
made  by  individuals  or  private  corporations, 
when  reasonable  will  not  be  considered  aa  in 
restraint  of  trade,  yet  such  is  not  the  case  as 
to  public  corporations,  because  any  con  trad 
made  by  them  in  any  measure  in  restraint  of 
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InluriouB  to  the  public  laterests,  had  therefore 

Invalid.     Tbe  fallacy  in  Ibis  ptoposition  con-  (Bee  8.  C.  Reporter's  ed.  BTi-WS.) 

BJRU  in   OTerlookinfc   the  dislinclioD   between  Condition*    en   back  of   *teamihip  pattengtt't 

lels  of  a  public  corporation  which  are  ultra  ticket— act  of  God-Inevitable  ateident. 

tires  and  those  which  an  not.     It  the  contract 

of  Bucha  corporation  which  ia  assailed  be  uttra  •-   ■*  noUoe  conialQlng  oondltlons,  on  the  b«cfc  of 

vire*.  of  course  the  question  of  reason  able  ceas  ■  f^t^""  P^^J's^'*  oontract  ticket,  but  not 

becomes  irrelevatit.  since  the   charter  la   the  ^'X!^tl^1^^^y;.^?^n,^Jly»'^L.^. 

(.1,    i.-„^^fii.^»    „*    .'-        rru  Daca"priQtea  on  the  face  of  ibe  tickets  does  not 

reason  of  the  being  of  the  corporation.     Tbe  ,„„  ,"„„  „,  .^e  comract  blnaing  on  the  pa* 

doctnne  IS  predicated  on  tlie  foilowinj  eipres-  enger  u  lo  the  liability  of  the  a.earo.hip  com- 

siona   taken   from   the   opioion   of  the   eoutl  p,nTfor  bagitafrB  orotberwtBo.  wbore  tba  p»i»- 

eipressed  by  Mr.  Chief  Jusllce  Fuller  in  Otbbi  eoRei's  attention  Is  not  called  to  the  oonditloos, 

V.  ContoliOaltd  Oai  Co.  130  U.  8.  408  [32:  984];  and  there  U  no  proof  that  he  ever  read  or  as- 

"Yet   in   the   iostanre   of  business  of  such  seoted  to  them, 

character   thai  it   presumably   cannot   be   re-  £;   Aoamer  has  tbe  tturden  of  provlns  that  Injury 

strained  to  any  extent  wbniever  without  preju-  to  the  baKeage  ota  passenger  was  caused  bran 

dice  to  the  public  iutciest,  courts  decline  to  actofQod  for  wbfcb  the  carrier  la  Dot  liable, 

enforce  or  auslaln  conlracls  imposing  such  re  8.    DaanRe  bf  sea  waterlo  bagKa^e  laacompart- 

Straint.  howerer  partial,  because  in  contrnven-  ment  of  a  gteamafaip  U  not  shown  to  have  beeo 

tiOQ  of  public  policy.     This  subject  is  much  caused  by  an  act  of  God  or  Inevitable  aocMeDt, 

considered,  and  the  authorities  cited,  in  Wnl  ^^  evidence  which  Qie~i-  "."-'-  •"  -i-™  .h.^ .. 

Virginia  Trantp.  Co.  v.  OUo  River  Pipe  line      "«""'«1 "■'  ^"■ 

Co  22  W.  Va   BOO;  Chtcaao  Oailis/il  &  C.  Co.  ^"''°l' 

D      I       n     ,"',,    J    f,    >r     ,^,    Til     eSn  age,  where  1 06  eviaeuoe  noes  not  ruir 

y    PeopU,   Gaa>g/it   <£   C    Co,   131   III-   530;  ,«^,^„,  „,  ,^^  ,„,j  that  .he  porthole  -..  ^..y. 

WcMlern   U.   lete^.   Oo.  y.  AmeniMn    U.  Jeleg.  ^^,j  inspected   before  the  allesred  accident,  or 

ft,  eS  Ga.  190  [38  Am.  Rep    781]  "  eiplaln  why.  if  the  wreckage  was  sulHclent  U, 

But.  manifeslly,  Ibis  lauguage  musl  be  cod-  do  that  damage,  the  ressel  did  nut  ateer    awar 

strued  with  reference  to  the  facts  of  tbe  case  fromltorsleckenspeedwhllepBsslDKtbrouKbit, 

in  whicb  it  was  used.     What  the  facts  were  In  [Ho   168] 

there  considered  "was  an  agreement  for  the 

abandoDment  by  one  of  tbe  companies  of  tbe  HN  WRIT  OF  CERTIORARI  to  theUnited 

discharge  of  its  duties  to  the  public."  It  is  also  U     Slates  Circuit  Court  of  Appeals  for  tbe 

to  be  remembered  tbat  it  was  this  character  of  Second  Circuit  to  review  an  order  to  enter  a 

contract,  that  Is,  one  wblcb   was  ultra  area,  decree  in  favor  of  tbe  libellants.  Grace  How- 

which  was  held  to  be  illeeal  in  the  West  Yir-  ard  Foiter  et  al.,  for  tbe  sum  of  $48.60  and 

ginia,  Illinois,  and  Georgia  cases,  which  were  Interest,  in  Cavorof  each  of  them,  which  order 

cited  In  tbeSiUit  Ca««lDSUppurt  of  the  excerpt  was  made  on  apP^sl  from  n  decree  from  tbe 

Just  quoted.     That  Ibe  language  in  the  Oibbt  District  Court  of   the  United  States  for   th« 

Cnte  referred  to  conditions  of  fact  like  that  Boutbein    District  of   Hl-w  York  for  tbe  re- 

tbete  passed  upon,  thatls,  coolracls  vllravira,  covery  by  the  libellants  of  the  full  amount  of 

is  shown  by  the  subsequent  case  of  C/iieago,  SI.  damages  to  their  laggage  amounting  to   tbe 

L.  ct  N.  0.  R.  Co.  V.  Pullman  Southern  Car  Co.  sum  of   12,828.50,  acainsl  the  steamship  Ma- 

138  D.  S.  78  [85;  87],  where  a  contract  of  the  jeslic.  etc.     Order  of  the  Cire-it  Court  of  Ap- 

Tailnay  company  was  assailed  as  In  restraint  peaU  reveried,  and  decree  of  the  Diatriet  Court 

of  trade,  and   tbe  court  beid  that  although  bv  affirmed. 

the  contract  tbe  company  bad  restrained  itself  See  same  case  below,  S6  Fed.  Rep.  241,  SO 

foralongperiodof  years  from  using  other  than  U.  B.  App.  603,  23  L.  R.  A.  746. 

certain  drawing  room  and  sleeping  cars,  the  „     _^ 

contract  was  yet  a  valid  and  proper  contract.  Statement  by  Mr.  Chief  Justice  FuUer  i 

Manifestly,  thla  decision  Is  utierlv  irrecoodla-  Libellants,  tbe  Misses  Potter  and  their  maid, 

ble  with  the  view  that  in  the  case'of  a  railroad  "f™  passeueers   on   the  ateamahip   Majestic, 

company,  every  restraint  imposed  bv  ciintract  "liicb  sailed  from  Liverpool  on  January  20, 

Upon  its  freedom  of  action  is  necessarily  ioju-  ^^^^-  '""'  arrived  at  New  York  on  Ibe  28th. 

rious  to  the  public  interesis,  and  hence  invalid.  0°  disembarking,  thecooleoUof  tbeir  trunk* 

Indeed,  the  proposition  that  any  restraint  of  ""*  found   bndiv  damaged  by  sea  water,  and 

lU  conduct  wbiob   a  railroad  may  create  1^  ^"  l''*!  "»*  filed  In  the  district  court  for  the 

contract   Is   invalid,  because  such   road   ii  a  aontbern  distticl  of  Hew  York  to  recover  fol 

public  corporation,  Is  demonstrated  to  be  erro-  ^^  '™'- 

neous  by  tbe  interatale  commerce  act,  which.  The  libel   alleged  that  the   Oceanic   Bleam 

In   the  provisions  heretofore  referred  to,  not  notb.--<i  K>  act  of  God.  loftam;  rlohfs.  dutiet, 

only   eipresaly   authorizes,   but   in   some  in-  and  UabUttiet  of  earrlert  of  ponetioert,'  mho  ora 

•lances  commands,  agreemenia  from  which  re^  paaengerK  raeatvrt  ot  ear*  required;  eontiibtitor* 

atraint  of  the  aclioa  of  tbe  corporation  neces-  negligfnce-.lieketf.eitetmtntot  pattenoert.—tittaoit 

MItly  arises.  to  aieeron  v.  VlrKlnla  H.  B.  Co.  Sfi:  469. 

.,41 10  h"m  lar  eoimjnnKnt  af  (wodi  veMi  tJi*  proo- 

I  am   authorised   to   say  that   Mr.  Juallce  mi/ineon»ion«e.andUiKh»m(.  tJit  earrtorrtspoB- 

TUAA.  Mr.   Justice  Or»y.  and  Mr.  JuaUce  «<W<^lo"i»-"tJ>^-<»a>>otfl  toOrove  v.  Brian, 

ShlTM  concur  In  tbi.  diasent,  "^X«hat<.tach«lrfinb««.„./«-»hlchc«Tf 

a  rujKmstMc— sea  aole  t«  Hannibal  A  at.  J.  B.  Oob 

V,  Bwm,  M:  418. 
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by  which  it  was  averred  the  ship  was  dit- 
coareed  of  liability,  or,  in  aoy  case,  was  not 
liable  for  aDv  injury  beyond  the  amouDt  of 
£10;  and  it  finally  alleged  that  the  injury,  if 
any,  was  caused  by  the  act  of  God  or  the  perils 
of  the  sea,  and  was  in  no  wise  caused  or  con- 
tributed to  by  the  neglect  or  miscoDduct  of 
any  of  its  agents  or  servants. 

The  so-called  ticket  issued  to  the  three  libel- 
lants,on)itting  numbering  and  the  display  head- 
ings, was  as  tollows: 


Nayigatfon  Company,  owner  of  the  Majestic, 
for  a  yaluable  consideration  agreed  to  carry 
and  transport  libellants,  with  their  personal 
baggage,  to  New  York;  and  charged  that  the 
damage  to  the  baggage  was  caui^  by  nef^li- 
gence  and  want  of  proper  care.  The  answer 
admitted  the  deliveir  of  the  baggage  on  board 
in  good  order,  and  its  condition  on  arrival  at 
New  York,  but  put  in  issue  the  allegations  of 
negligence  and  want  of  proper  care.  It  set 
up  certain  stipulations  as  contained  in  the 
ticket    under  which  libel lants  took  passage, 

Cabin  Passenger's  Contract  Ticket. 

Th€9e  Directions  and  the  Notices  to  Panengers  below,  form  part  of,  and  must  appear  on,  eaA 

Contract  Ticket. 

L  A  CoDtraot  Ticket  in  this  Form  must  be  given  to  every  C&bio  Passenger  eoirairinfr  a  Paasaffe  in  a 
Paasenger  Sbip  from  the  Uofted  Klnfrdom  to  any  place  out  of  Europe,  and  not  bein^  within  the 
Mediterranean  Sea,  under  a  penalty  not  ezceedioflr  £50. 

t.  On  leas  the  Passenfrers  are  to  nave  a  free  Table,  the  Victualling  Scale  for  the  Voyage  must  be  ap- 
pended to  the  Contract  Ticket.  .    .«.  . 

S.  All  the  Blanks  must  be  correctly  and  legibly  filled  to,  and  the  Ticket  must  be  legibly  slg^ned  with  the 
Christian  Names  and  Surname,  and  Address  In  full  of  the  Party  Issuing  the  same. 

877]  ^*  The  Day  of  the  Month  on  which  the  Ship  is  to  sail  must  be  inserted  In  Words  and  not  In  Flg^ 
ures  only.  .  -  . 

t.  When  once  issued,  this  Ticket  must  not  be  withdrawn  from  the  passenger,  nor  any  alteration  or 
erasure  made  in  it  unless  with  his  consents 
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Tons  register,   to  sail 
twentieth  day   of 


British  Steam-ship  Majestic         of 

from   LIVERPOOL,  for    NEW    YORK,  on  the 

Janttary,    1892. 

In  Cowbtdtoatioh  of  the  sum  of  £!»  10/ 

I  hereby  agree  with  the  Person  named  m 
the  maraio  hereof  that  such  Persou  shall  be 

f>rovided  with  First  Class  Cabin  Passage 
n  the  above>named  British  Sceam-shiu.  to 
sail  from  the  Port  of  Liverpool  for  the  Fynri 
of  NEW  YORK,  in  North  Amerioa,  with 
not  less  than  Twenty  Cubical  Feet  for  Lug- 
gage for  each  Person,  and  that  such  Person 
shall  be  victualled  as  First  Class  Cabin  Pa«- 
enger  during  the  voyage,  and  the  time  of 
detention  at  any  place  before  its  determioa- 
tioo:  and  I  further  engasre  to  land  the  Per- 
son aforesaid  with    thetr   Luggage,  at  tba 

last  mentioned  Port,  free  of  any  Charge  be- 
▼ond  the  Passage  Money  aforesaid:  and  J 
hereby  acknowledge  to  have  received  the 
sum  of  £    paid   in    full   Payment  of  sudh 

Passage  Money. 

For  and  on  behalf  of  the 

OCEANIC  STEAM  NAVIGATION  COM- 
PANY, LiiciTRD.  or  Orsat  BitTtAa^ 

THOMAS  HENRY  ISMAY, 
Per  R.  Martckbixkix. 

Liverpool,  10th  Jan*y,  18BB. 

.to  be  paid  at  th€  ci^Ice,  20  Water  Street.  Liverpool,  one  day  before  the  dbote  date  /or 
eaUing, 
Total £   fnll 

NOTIOK  TO  CABIN  PASSBNGRR8. 

l.^If  Cabin  Passengers,  through  no  default  of  their  own,  fail  to  obtain  a  passage  in  the  Ship,  and  oa 
the  day  named  in  this  Contract  Ticket,  they  may  obtain  Redrt.>as  for  Breach  of  Contract  by  summary 
Process,  under  the  73d  Section  of  the  Pajisengers'  Act.  1855. 

2.— Cabin  Paffsengers  must  produce,  on  Demand,  their  Contract  tickets  to  the  *Oorernment  [878 
Emigration  OiBoer  under  a  Penalty  not  exceeding  £10.  Thie  Ticket  should  therefore  be  preeenred,  ana 
kept  in  readiness  to  be  produced  on  board  the  Sbip.  N.  B.— This  Contract  Ticket  Is  exempt  from  Sump 
I>utv. 

CAUTION.— To  prevent  the  possibility  of  robberies  occurring  before  the  steamer  leaves  the  wbarC, 
Passengers  are  requested  to  be  careful  to  leave  their  bagirage  in  charve  of  the  Company^  Servants  only* 
and  to  give  money,  iewellerv  and  other  valuables  in  care  of  the  Purser,  who  will  issue  a  receipt  and  d^ 
posit  the  articles  in  the  Ship^s  Safe.   This  Ticket  is  only  available  for  the  date  for  which  issued. 

[SKS  BACK. 


NAMES. 

No.  of  Persons.   | 

Adults 

above 

12  Years. 

Children 
12  Years 
St  under. 

a 
a 
s 

Three. 

Miss  GmAOB  HowABO  Potter. 

Miss  R  HowABO  Potter. 

it  maid. 

Total  No.  of  Penons... 

Deposit....  £. 
Balance.. .£. 


[On  the  back:] 


NOTICE  TO  PASSENGERS. 


This  contract  is  made  subject  to  the  foUowing  conditions:— 

1.   Tlie  Steamer  may  tow  and  aivisi  vessels  in  all  situatlona,  put  back  or  into  any  pott,  and  deviafis 
from  the  dlraot  and  customary  course. 
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X  If  the  Steamer  shall  be  prevented  by  any  cause  from  eaillnjr  or  proceedlDir  in  the  ordiDary  coune 
the  PaaaeDtrer  may,  at  the  Shlpowoer^s  expense,  be  transhipped  to  any  other  steamer  bound  for  the  port 
of  destination. 

8.  Neither  the  Shipowner  nor  the  Pnssaflre  Broker  or  Aflrent  Is  responsfhlefor  loss  of  or  Injury  to  the 
Passenfrer  or  his  lufirgaire  or  personal  effects,  or  delay  on  the  voyage,  arising  from  steam,  latent  defects 
In  the  Steamer,  her  machinery,  gear,  or  fittings,  or  from  act  of  God,  Queen*s  enemies,  perils  of  the  seft 
or  rivers,  restraints  of  princes,  rulers,  and  peoples,  barratry  or  negliffence  in  navigation,  of  the  Steamer 
or  of  any  other  vessel. 

4.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  Is  In  any  case  liable  for  loss  of  or  Injury 
to  or  delay  in  delivery  of  luggage  or  personal  eflFects  of  the  Passenger  beyond  the  amount  of  £10,  unless 
the  value  of  the  same  in  excess  of  that  sum  be  declared  at  or  before  the  issue  of  this  Contract  Ticket^ 
and  freight  at  current  rates  for  every  kind  of  property  (except  pictures,  statuary,  and  valuables  of  any 
description  upon  which  one  per  cent  will  be  charged)  ts  paid. 

5.  The  Passenger  is  not  liable  In  respect  of  his  luggage  or  personal  effects  to  pay  or  entitled  to 
receive  any  general  average  contribution. 

8.  If  the  Passenger  does  not  use  this  Ticket  for  the  ship  and  date  mentioned  on  the  taoe  of  It,  or  if  it 
is  lost  or  mislaid,  it  is  to  be  considered  as  cancelled  and  the  passage  money  will  be  absolutely  forfeited. 

7.  All  questions  arising  on  this  Ticket  shall  be  decided  aooordinf  to  English  law,  with  reference  to 
which  this  Contract  is  made. 

For  and  on  behalf  of  the  OCEANIC  STEAM  NAYIQATION  COMPANY.  Ldciteo,  or  Grbat  BniTAni, 

THOMAS  BRUCE  ISM  AY. 


New  United  States  Immigration  Act,  in  effect  April  1st,  1891. 

The  [followiDp:  Information  is  required  by  the  United  States'  Authorities  before  Passengen 

will  be  permitted  to  land.    Agents  will  please  either  fill  up  the  blanks 

or  request  Passengers  to  do  so  themselves. 

[Here  followed  certain  unfilled  blanks.] 


The  signature  "R.  Martckellell"  was  in  writ- 
ing, the  other  signatures  in  print. 

The  ticket  was  purchased  at  London  by  di- 
rection of  the  father  of  the  young  ladies;  was 
brought  to  the  office  of  his  firm;  and,  as  was 
usual,  was  held  in  a  particular  department 
until  given  to  those  for  whom  it  was  intended; 
379]l)e  bad  no  recollection  *of  having  seen  it, 
and.  if  he  did.  did  not  examine  it.  One  of  the 
libellantb  received  the  ticket  in  an  envelope,  did 
not  look  at  it,  and  knew  nothing  of  its  contents, 
and  the  others  did  not  see  it.  There  was  no 
proof  whatever  that  Mr.  Potter  or  the  libellants 
ever  had  their  attention  called  to  the  notices 
on  the  back  of  the  paper,  or  ever  read  or  as- 
sented to  what  was  printed  thereon. 

The  injured  baggage  was  checked  from  Lon- 
don to  New  York  direct,  after  it  had  been 
properly  marked  and  labeled  for  the  hold,  in 
accordance  with  an  arrangement  between  the 
steamship  company  and  the  London  & 
Northwestern  Railway  for  checking  baggage 
through,  the  practice  of  the  company  being  to 
furnish  its  alternative  labels  for  passengers' 
baggage,  indicating  the  place  in  which  the 
baggage  should  be  put. 

Tne  baggage  was  not  put  in  the  hold  proper 
but  stowed  in  compartment  No.  8  of  the  orlop 
deck,  where  the  mails  were  also.  This  com- 
partment was  about  25  feet  in  length,  bad 
watertight  bulkheads  at  each  end,  was  ordi- 
narily a  safe  place  for  the  bagfirage  of  passen- 
^rs,  and  frequently  so  used.  It  had  three  or 
four  portholes  on  each  side,  considerably  above 
the  water  line,  closed  in  the  usual  way,  with 
glass,  covered  over  with  an  iron  protectoi 
called  a  dummy. 

On  the  morning  of  January  25,  it  was  found 
that  a  porthole  was  broken  in  orlop  No.  8. 
and  that  the  whole  compartment  was  floodea 
with  sea  water.  On  which  side  of  the  ship  the 
shattered  porthole  was  located  was  not  shown. 

The  log  contained  this  entry:  "Jany.  25th. 
Commenced  with  clear  weather  and  a  high 
westerly  swell.  From  7  to  8  a.  m.  vessel 
passed  through  a  quantity  of  wood,  apparently 
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deck  planking,  and  about  8  a.  il  it  was  found 
that  the  after  port  in  the  mail  room  bad  been 
broken  through  by  the  sea  or  by  wreckage, 
and  that  a  large  quantity  of  water  had  found 
its  way  in  and  damaged  the  mails  and  baggage. 
The  broken  port  was  at  once  replaced  by  a 
spare  one,  and  measures  were  taken  to  remedy 
the  damage  as  much  as  possible." 

The  captain  testified:  "When  I  got  up  in  the 
morning,  the  *first  thing  I  saw  when  ir380 
came  out  of  the  chart  room  were  some  pluirks, 
floating  wreckage  that  the  ship  had  evidently 
passed  through  in  the  dark,  and  was  passing 
through  at  the  time;  and  there  was  a  pretty 
rough  sea.  I  saw  this  port  after  it  was  stove 
in,  and  it  was  forced  right  in.  The  glass  had 
broken  in  a  great  many  pieces,  and  the  iron 
dummy  protecting  it  was  forced  off  the  hinges 
and  turned  right  back-i-which  could  not  pos- 
sibly have  been  done  by  the  sea  alone." 

The  chief  officer  was  called  as  a  witness  by 
libellants,  and  testified  that  he  was  on  the 
bridge  on  the  morning  of  the  25th  from  6  to 
8;  that  they  "had  rough  seas;  a  bad  choppv 
sea;"  that  he  "saw  one  piece  of  wreckage;  it 
looked  like  deal;  it  was  a  good-sized  piece  of 
timber;  it  was  on  the  port  side,  away  from  the 
ship."  His  evidence  leaves  it  doubtful  whether 
he  inspected  orlop  No.  8  on  the  day  the  voyage 
commenced.  As  to  whatever  inspection  he 
made,  he  states:  "I  merely  opened  the  water- 
tight door  and  looked  in."  At  first  he  said 
that  he  had  not  made  an  examination  of  orlop 
No.  8  before  the  25th  since  leaving  port,  but 
afterwards  that  he  was  mistaken  and  that  he 
was  down  to  the  orlop  *'the  day  after  we  left 
Queenstown;"  and  that  the  accident  might 
have  occurred  on  any  one  of  the  intervening 
days.  He  was  asked  on  cross  examination  on 
behalf  of  the  steamship:  "What  called  your 
attention  to  this  damage  to  the  baggage?  A. 
The  wash  of  the  water  when  I  opened  the 
door.  Tou'see,  it  is  all  in  total  darknes<i." 
He  was  further  asked  and  answered  on  cross- 
examination  as  follows:  "Q.  Were  these  port- 
holes in  orlop  No.  8  Just  as  securely   nro- 
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tected  as  aDT  of  the  other  portholes  in  the 
hold?  A.  Oh,  yes;  more  so  if  anytbiDg. 
They  are  examined  by  an  officer  in  Liver- 
pool, and  be  signs  a  paper  to  that  effect 
— says  the  ports  are  secure.  Q.  Were  these 
ports  ezamined  on  this  voyage  in  Liver- 
pool? A,  Yes.  sir.'*  There  was  no  other 
evidence  as  to  inspection  at  Liverpool  in  re- 
spect of  the  security  of  the  ports. 

Decree  was  entered  In  favor  of  libellants  for 
the  full  amouDt  of  damages  claimed  together 
with  interest  and  costs.  66  Fed.  Rep.  244. 
From  this  decree  the  steamship  company  ap- 
pealed to  the  circuit  court  of  appeals  for  the 
381]  second  circuit.  After  *tbe  appeal  was 
taken, a  motion  was  made  before  a  judge  of  that 
court  for  leave  to  take  new  proofs  under  the 
rules  of  that  court,  which  was  denied.  Sub- 
sequently claimant  moved  for  leave  to  put  in 
evidence  certain  reported  cases,  and  this  mo- 
tion was  denied. 

The  circuit  court  of  appeals  directed  the  dis- 
trict court  to  enter  a  decree  in  favor  of  each 
of  the  libellants  for  the  sum  of  $48.67  and  in- 
terest from  January  25,  1892,  and  costs  in  the 
district  court,  with  costs  of  the  appeal  to  the 
companv.  20  U.  8.  App.  508  [28  L.  R.  A. 
746].  Whereupon  the  cause  was  brought  here 
by  a  writ  of  certiorari.  Afterward  diminu- 
tion of  the  record  was  suggested,  and  a  writ 
of  certiorari  issued  to  bring  up  the  transcript 
of  the  proceedings  on  the  application  to  take 
additional  testimony,  etc.,  and  it  was  trans- 
mitted accordingly:  but  as  the  court  found 
nothing  justifying  revision  in  this  regard  this 
requires  no  further  notice. 

Mes9r$.  Frederick  W.  Whitridice  and 
Willard  Parker  Butler  for  libellants,  ap- 
pellants. 

Mr,  Everett  P.  Wheeler  for  claimant, 
appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  contract  in  this  case,  the  steamship 
company  agreed  to  land  libellants  with  their 
luggage  at  the  port  of  New  York,  and  none  of 
the  allegcKl  exceptions  or  conditions  were  re- 
ferred to  therein.  They  were  notices  and  no^ 
thing  more,  and  it  cannot  be  held,  as  matter  of 
law,  that,  whether  they  were  regulations  for 
the  conduct  of  business  or  limitations  upon 
common-law  obligations,  they  constituted  any 
part  of  the  contract. 

Such  is  the  rule  in  England,  where  this  con- 
tract between  the  shipowner,  a  Britifih  cor- 
poration, and  citizens  of  the  United  States, 
was  entered  into. 

In  Richard9on  v.  Botontree  [1894]  A.  C.  217, 
the  respondent  had  paid  passage  money  for 
382]  a  voyage  *on  appellants'  steamer,  and 
had  received  a  ticket  folded  up  so  that  n6 
writing  was  visible  unless  she.  opened  it,  but 
on  which  were  the  words:  **It  is  mutually 
agreed  fur  the  consideration  aforesaid  that  this 
ticket  is  issu^  and  accepted  upon  the  follow- 
ing conditions."  One  of  the  conditions  was: 
"The  company  is  not  under  any  circumstances 
liable  to  an  amount  exceeding  $100  for  loss  of 
or  injury  to  the  paasenger  or  his  luggage." 
Respondent  having  brought  an  action  against 
appellants  to  recover  damages  exceeding  $100 
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for  personal  injuries,  certain  questions  were 
left  to  the  jury,  in  response  to  which  they 
found  that  she  knew  there  was  writing  or 
printing  on  the  ticket,  but  did  not  know  that 
the  writing  or  printing  contained  conditions 
relating  to  the  terms  of  the  contract  o^  car- 
riage, and  that  appellants  did  not  do  what  was 
reasonably  sufficient  to  give  her  notice  of  the 
conditions;  and  returned  a  verdict  in  her 
favor  for  £100.  The  House  of  Lords  af- 
firmed the  judgment  of  the  court  of  appeal 
that  there  was  evidence  upon  which  the  jury 
could  properly  find  as  they  did,  and  that  judg- 
ment was  properly  entered  for  plaintiff  upon 
the  findings. 

The  Lord  Chancellor,  Lord  Herschell,  said: 
**Now,  those  are  questions  which  the  majority 
of  the  court  of  appeal,  in  the  case  of  Parker 
V.  Souifi  Eastern  R.  Co,,  pointed  out,  by  their 
judgment,  ought  to  be  left  to  the  jury.  That 
was  a  case,  in  its  broad  features,  very  simiUr 
to  this,  inasmuch  as  the  plaintiff  there  bad  de- 
posited some  luggage  at  the  luggage  office  of 
one  of  the  railway  companies,  and  received  io 
return  for  the  deposit  of  the  luggage  a  ticket 
on  which  there  was  printed  'See  back/  and  on 
the  back  were  certain  conditions  by  which  it 
was  sought  to  limit  the  liability  of  the  com- 
panv. The  majority  of  the  court  of  appeal 
held  that  they  could  not  say,  as  matter  of  law. 
that  by  reason  of  taking  that  ticket  in  ex- 
change for  the  goods  the  plaintiff  was  bound 
by  the  conditions;  thi^t  there  were  questions  to 
he  determined  by  the  jury,  and  that  upon 
their  determination  would  depend  the  liability 
of  the  defendants.  My  Lords,  the  only  ques- 
tion that  now  comes  before  this  *House[383 
is  whether  there  was  any  evidence  to  go  to'the 
jury  upon  which  they  could  properly  find  the 
answer  that  they  did  to  the  last  two  questions. 
Now,  what  are  the  facts,  and  the  only  facts, 
bearing  upon  this  question  which  were  proved 
before  the  jury?  That  the  plaintiff  paid  the 
money  for  her  passage  for  the  voyage  io  ques- 
tion, and  that  she  received  this  ticket  handed 
to  her  folded  up  by  the  ticket  clerk,  so  that 
no  writing  was  visible  unless  she  opened  and 
read  it  There  are  do  facts  beyond  those. 
Nothing  was  said  to  draw  her  attention  to  the 
fact  that  this  ticket  contained  any  conditions; 
and  the  argument  of  the  appellants  is,  and 
must  be,  this,  that  where  there  are  no  facts 
beyond  those  which  I  have  stated  the  defend- 
ants are  entitled,  as  a  matter  of  law.  to  say 
that  the  plaintiff  is  bound  by  those  conditions. 
That,  my  Lords,  seems  to  me  to  be  absolutely 
in  the  teeth  of  the  judgment  of  the  court  of 
appeal  in  the  case  of  i'arker  v.  South  EkuterM 
R,  Co.,  with  which  I  entirely  agree;  nor  does 
it  seem  to  me  consistent  with  the  case  uf 
Henderson  v.  8teten$fm  in  your  Lorishipli 
House  when  that  case  is  carefully  conside  ed." 
Parkw  V.  South  Eastern  R,  Co.  L.  R.  2  C.  P. 
Div.  416,  L.  a  1  C.  P.  Div.  818;  Hsndermm  ?. 
Stevenson,  L.  K.  2  H.  L.  Sc.  470 

In  Henderson  v.  Stetenson  a  ticket  bavipg 
on  its  face  only  the  words  *' Dublin  to  Whits 
Haven"  was  given  by  a  steam  packet  company 
to  a  passenger,  who  without  looking  at  it  paid 
for  it,  and  went  on  board  their  steamer.  Tba 
ship  was  wrecked,  the  passenger  loet  all  his 
luggage,  and  bnmght  an  act&n  against  Um 
company.    The  defense  waa  that  od  the  back 


18M. 


Thb  Majkstic. 


888-386 


of  the  ticket  these  words  were  printed:  '*Tbis 
ticket  is  issued  on  the  conditioD  that  the  com- 

GDj  incur  no  liahility  whatever  in  respect  of 
IS,  injury,  or  delay  to  the  passenj^r.  or  to  his 
(or  her)  luggage,  whether  arising  from  the  act, 
neglect,  or  default  of  the  company  or  their 
servants,  or  otherwise."  Judgment  was  eiven 
Affainst  the  company  and  affirmed  by  the  House 
01  Lords.  The  Lord  Chancellor,  Lord  Cairns, 
said,  among  other  things:  "It  seems  to  me  that 
it  would  M  extremely  dangerous,  not  merely 
with  regard  to  contracts  of  this  description,  but 
with  regard  to  all  contracts,  if  it  were  to  be 
384]*he]d  that  a  document  complete  upon  the 
face  of  it  can  be  exhibited  as  between  two  con- 
tracting parties,  and,  without  any  knowledge 
of  anything  beside,  from  the  mere  circum- 
stance that  upon  the  back  of  that  document 
there  is  something  else  printed  which  has  not 
actually  been  brought  to  and  has  not  come  to 
the  notice  of  one  of  the  contracting  parties, 
that  contracting  party  is  to  be  held  to  have  as- 
•ented  to  that  which  he  has  not  seen,  of  which 
be  knows  nothing,  and  which  is  not  in  any  way 
ostensibly  connected  with  that  which  is  printed 
or  written  upon  the  face  of  the  contract  pre- 
sented to  him.  I  am  glad  to  find  that  there  is 
no  authority  for  such  a  proposition  in  anv  of 
the  cases  that  have  been  cited."  *  It  was  held 
that  a  mere  notice  from  the  steam  packet  com- 
pany, without  the  passenger's  assent,  would  not 
oiscbarge  it  from  performing  its  duly  to  carry 
safely  and  securely  unless  prevented  by  un- 
avoidable accident. 

The  rule  is  not  otherwise  in  this  country, 
and  is  stated  in  Wheeler  on  the  Modem  Law 
of  Carriers,  263,  thus:  *'A  notice  or  memoran- 
dum, even  though  printed  upon  the  bill  of  lad- 
ing or  other  contract  with  a  carrier,  unless  re- 
ferred to  in  the  body  of  the  contract  and  thus 
made  a  part  of  it,  Is  no  more  than  a  notice,  and 
does  not  form  a  part  of  the  contract  between 
the  shipper  and  the  carrier." 

In  Michigan  0.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.  83  IT.  8.  16  Wall.  818  [21:  297],  it  was 
held  that  although  a  common  carrier  might 
i^mit  his  common-law  liability  by  special  con- 
iiact.  assented  to  by  the  consignor  of  goods, 
an  unsigned  notice  printed  on  the  back  of  a  re- 
ceipt did  not  amount  to  such  contract^  though 
the  receipt  with  such  notice  on  it  might  have 
been  taken  by  the  consignor  without  dissent. 
And  New  Jersey  Steam  Nav.  Co,  v.  MerehanUf 
Bank,  47  U.  8.  6  How.  844  [12:  465],  was  cited 
\a  tbe  point  that  nothing  short  of  an  express 
stipulation  by  parol  or  m  writing  should  be 
permitted  to  discharge  the  carrier  from  duties 
which  the  law  has  annexed  to  his  enoployment. 

In  New  York  C.  db  B.  R.  R.  Co.  v.  Frairtff,  100 
U.  8.  24,  27  [25:  531,  538],  this  court  said:  "It 
is  undoubtedly  competent  for  carriers  of  passen- 
gers, bv  specific  regulations,  ditiinetly  Drought 
SS5]*to  the  knowUdge  of  the  passenger,  which 
are  reasonnble  in  their  character  and  not  incon- 
sistent with  any  statute  or  their  duties  to  the 
pablic,  to  protect  themselves  against  liability, 
«i  insurers,  for  baggage  exceeding  a  fixed 
amount  in  value,  except  upon  additional  com- 
pensation, proportioned  to  the  risk." 

In  Mnlone  v.  Boston  <fe  W,  R.  Co.  12  Grav, 
888  [74  Am.  Dec.  598],  it  was  ruled  that  there 
was  no  presumption  of  law  that  a  passen- 
ger on  a  railroad  has  read  a  notice  limiting  the 
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liability  of  the  railroad  corporation  for  bag- 
gage, printed  upon  the  back  of  a  check  deliv- 
er^ him,  having  on  the  face  the  words  "Look 
on  the  back,"  and  that  the  question  of  notice 
was  properly  submitted  to  the  jury  as  a  ques- 
tion of  fact.  And  see  Broum  v.  Eastern  R, 
Co.  11  Cush.  97;  Merchants^  Despatch  Transp. 
Co.  V.  Theilbar,  86  111.  71;  Rawson  v.  Pennsyl- 
vania R  Co.^'N.  Y.  212  [8  Am.  Rep.  548]; 
Wilson  V.  Chesapeake  d  0.  R.  Co.  21  Gratt.  654. 

On  the  evidence,  we  are  unable  to  conclude 
that  the  libellants  should  be  held  bound,  as 
matter  of  fact,  by  any  of  the  alleged  conditions 
or  limitations.  They  were  not  included  in  the 
contract  proper,  in  terms  or  by  reference. 

The  contract  was  signed  in  writing  on  behalf 
of  the  steamship  company,  but  toe  notices 
were  not  Libellants  did  not  sign,  nor  were 
they  required  to  do  so,  nor  was  it  contemplated 
thai  thev  should. 

The  ticket  was  sent  to  the  office  of  tbe  father 
of  two  of  the  libellants  and  was  forwarded  or 
banded  to  one  of  them  in  an  envelope.  It  was 
not  seen  by  ber  until  taken  up  in  tbe  middle  of 
the  ocean,  nor  by  either  of  the  others  at  all. 
The  attention  of  neither  of  them  was  called  to 
the  notices,  nor  in  any  way  to  the  ticket,  nor 
bad  either  of  them  read  it,  or  read  any  of  tbe 
printed  matter,  in  fine  type,  bv  which  the  con- 
tract for  passage  was  surrounaed.  The  father 
of  the  two  young  ladies  had  directed  passage  to 
be  engaged,  and  it  is  true  that  he  had  been  in 
the  habit  of  using  such  tickets  himself  in  cross- 
ing, but  there  was  no  evidence  that  his  atten- 
tion had  ever  been  particular! v  called  to  them; 
he  had  never  read  them;  and  be  had  no  idea 
that  the  limitations  contended  for  had  ever 
been  claimed  to  have  been  imposed  thereby. 
*We  quite  agree  with  Lord  O'Hagan  in[386 
Henderson  v.  Steeenton,  L.  R.  2  H.  L.  8c.  470, 
that  "when  a  company  desires  to  impose  special 
and  most  stringent  terms  upon  its  customers,  in 
exoneration  of  its  own  liability,  there  is  nothing 
unreasonable  in  requiring  that  those  terms 
shall  be  distinctly  declared  and  deliberately 
accepted." 

But  while  we  hold  that  libellants  were  not 
subjected  to  these  alleged  conditions  and  limi- 
tations, and  that,  therefore,  the  court  of 
appeals  erred  in  its  conclusion  that  each  of 
them  was  limited  in  recovery  to  £10,  a  limita- 
tion which  we  must  say  does  not  strike  us  aa 
exactly  reasonable  in  view  of  the  "20  cubical 
feet"  of  lugfl^e  for  each,  which  the  company 
had  expressly  contracted  to  carrv,  the  question 
still  remains,  on  the  doctrine  of  implied  excep- 
tions, whether  the  injury  here  was  by  the  act 
of  God,  for  which  the  company  was  not  liable. 
The  burden  in  this  respect  is  on  the  carrier. 
Clark  V.  BamweU,  58U.  8. 12  How.  272  [27: 780); 
Western  Transp.  Co.y.  Doumer.  78  D.  8. 11  Wall. 
129  [20:  160];  Bradley  Fertilizer  Co.  v.  The 
Edmn  I.  Morrison  ("TheEdioin  I.  Morrison"), 
153  U.  8.  199  [38:  688];  The  Caledonia,  157  U. 
8.  144  [39:  651]. 

The  act  of  God,  said  Chancellor  Kent  (2 
Kent,  Com.  p.  597),  means  "inevitable  acci- 
dent, without  the  intervention  of  man  and 
public  enemies;"  and  again  (8  Kent,  Com. 
p.  216),  that  "perils  of  the  sea  denote  natural  ac- 
cidents peculiar  to  that  element,  which  do  not 
happen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence.    Aeasut 
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fartuitiis  was  defined  in  the  civil  law  to  be,  ship  did  not  steer  away  from  the  wreckage  or 

quod  damnofatali  eontingit^  cuivis  diligentis-  slacken  speed  while  passing  through  it;  and 

iimo  possit  eontingere.    It  is  a  loss  happening  this  was  not  attempted.    In  oar  opinion  the 

in  spite  of  all  human  effort  and  sagacity,  steamship  company   failed  to  show  that  the 

The  words  "perils  of  the  sea"  may,  indeed,  accident  was  one  which  could  not  have  beeo 

have  grown  to  have  a  broader  signification  prevented  by  human  effort,  sagacity,  and  care, 

tlian  "the  act  of  God,"  but  that  is  unimportant  and  we  perceive  no  reasonable  ground  for  dis- 

here.  agreeing  with  the  judgment  of  the  distrid 

Judge  Shipman   in  the  court   of  appeals  court  upon  the  facts, 

quotes  from   1  Parsons  on  Shipping  &  Ad*  The  order  of  the  Gireuit  Court  of  AppeaU  U 

miralty,  255,  the  definition  there  given  of  the  reversed,  and  the  decree  pf  the  District  Cowi 

"act  of  €k>d,"  and  the  reason  for  it,  as  fol-  afflrmed,  toith  eostt. 
lows:  "The  *act  of  God' is  limited    ...    to 

causes  in  which  no  man  has  any  agency  what-  — ^... 
ever;  because  it  was  intended  never  to  raise,  in 

the  case  of  the  common  carrier,  the  danirerous  CITY  OP  ST.  LOUIS.  Ptff.  in  Err., 

and  difficult  question  whether  he  actually  had  v. 

any  agency  in  causing  the  loss;  for.  if  this  WESTERN   UNION   TELEGRAPH 

were  poestble,  he  should  be  held.  COMPANY. 

We  think  it  quite  clear  that  the  damage 

387]  complained  of  *cannot  be  held  to  have  (gee  s.  a  Reporter's  ed.  888-60L) 
been  the  result  of  such  inevitable  accident.  The 

evidence  was'  wholly  unsatisfactory  as  to  any  Ckue  tried  by  court  without  a  jury — quettioni 

inspection  of  the  porthole  before  the  vessel  left  open  for  review, 
Liverpool.    What  the  chief  officer  says  in  that 

recrard,  in  answer  to    leading   questions,  is  !•   Where  the  record  ihows  simply  a  general  flndtnt 

manifestly  not  of  his  own  personal  knowledge,  *'»<*  rendition  of  Judgment  Id  favor  of  the  dt- 

but  on  the  assumption  that  such  inspection  had  '®"*^!°>7i'*l?"^  *°L"^i"*  **°^*?^  of  facto,  io  a 

teken  place,  beckuse  it  should  have,  which  ^ ^fi^JtliTnf^T^^Lf^"^^^^ 

rould  havp  bPPn   eatuhliflhed    v^t  was  not    hv  ^^^  ^^^^  *^°  ^^^  °'  ®"°'  ™""^  ^  limited  to  tha 

couia  nave  neen  esiaoiisnea    yei  was  not.  oy  gufflclency  of  the  complaint  and  the  rulings.  If 

calling  the  person  whose  duty  it  was  to  make  ^ny  he  preserved,  on  questions  of  law  urlsmg 

it.     Whether  the  ports  were  properly  closed  during  the  trial;  the  bill  of  exceptions  cannot  he 

when  the  vessel  sailed  was  not  made  out,  nor  used  to  bring  up  the  whole  testimony  for  review. 

was  any  such  inspection  of  the  compartment,  2.   Exceptions  to  rulings  which  Involve  a  determW 

after  she  sailed,  proved,  as,  if  the  ports  were  nation  of  facts  present  no  questions  of  law  to  this 

not  properly  closied,  would  have  detected  the  court,  where  tbose  fact  are  not  found  by  a 

fact.     The  2  or  8    feet  of  water  in  the  mail  special  finding  of  the  court  and  there  to  no  ex* 

room,  orlop  No.  8,  was   perhaps   not  more  ceptlon  to  .the  competency  or  relevaooj  of  ttat 

than  might  have  been  taken  in  during  the  first  evidence. 

four  or  five  days  of  the  voyage,  if  the  port  [No.  219.] 

were  not  securely  fastened  and  partially  open.  .        j -u- ^^x  to  *o    iom      t\^^-a^   A^^n  k 

As  remarked  by  the  district  jSdge.  whether  Argued  March  18, 19  1897.    Decided  AprUS. 

the  covers  to  all  of  the  ports  in  the  mail  room,  io;ff. 

where  this  baggage  was  placed,  were  screwed  --.•«.    T:<rkr»i^-D  *    *u     oj-    t*    n      4      «  *v^ 

down  tight,  or  whether  some  of  them  were  T^  ^R^OR  to  the  Circuit    Court   of  the 

leftopen  for  light  or  any  other  purpose,  was  -"-  Unued  States  for  the  Eastern  District  of  Mi^ 

not  affirmatively  shownf    The  theory  of  the  fouri  to  review  a  judgment  for  the  defendant 

defense  was  that  the  breaking  of  the  port  was  *«}  «°  »5^o°  ^'Ti**^^  ^}''  ""'^  ^""1  ^\  ^""t 

caused  by  floating  wreckagef  and  while  that  Plamtiff.  agamst  the  Western  XTnionTelegrai* 

mitrht  poisibly  have  been  s5,  there  was  no  evi-  ^'''^^^l  ^  '^^T^  f^«  ^u^^'L*^^^'  JP^! 

deoce  airectly  tending  to  estkblish  It  as  a  fact,  ^or  1,509  telegraph  poles  which  the  defendant 

If  it  had  b^n  shown  that  when  the  vessel  m^intemcd  on  the  streets  of  that  city.    4/. 

sailed  the  ports  were  in  proper  condition  and  .A^'J*^'                  ,  jo  rr  c  ao  ro^  ooai 

properly  closed,  and  that  this  was  their  condi-  ^«  •^^  ^^^*  ^«  ^'  ^'  ^  ^^'  ^^J- 

tlon  on  the  day  before  the  accident  was  dis-  ^^  ^         *  v    -m     t    *«     ai.x 

covered,  that  would  have  presented  a  diflferent  Statement  by  Mr.  Justice  SlurM: 

question.    The  capUin  testified  that  the  iron  /°  ^f  ^JIVo**  brought  in  the  circuit  court 

dummy  was  turned  back  in  a  way  which  coiUd  ^V**^  ^°l^i^^;!  ^^5  a?  t"^'"  ^^^l"^^^  f 

not  have  been  done  by  the  sea,  but  he  admitted  Missouri  by  the  city  of  8L  Louis,  seeking  to 

that  his  memory  wm  treacherous,  after  the  !J«^^er  from  the  Western  Cnion  Telegrapk 

lapse  of  time;  and  the  log  stated  that  the  port  p^^PSSJ/?®  ^"'S  ®^  .^  KL^fu^A  V^  ?Z 

was  broken  "either  bv  the  sea  or  by  wreck-  ^^',^'^i?^^«^P^  P^*?  ^^^}^^*  defendant 

age."  while  the  chief  officer,  who  wai  on  the  ^^''^''i^!'^  ^5® /S^^i"  ?li?*^  ^^  ^^^^ 

bridge,  as  the  captain  was  not,  said  that,  be-  f"^?  ^'.J^*' *°?  ^^^  \'        x.J^^  ^^,f 

tween  six  tnd  eight  that  momiig.  he  saw  only  tried  without  a  jury  and  result«i  on  June  17. 

one  large  piece  of  wreckage,  which  was  -i  J®®^' *°  ?k^"!1^"^?k'*?  ?^?'?f  ^^^'^*'^^^ 

good  sized  piece  of  timber;"  -on  the  port  side;  ^^^  court  holding  that  the  burden  imposed  wti 

away  from  the  ship  "  ^  privilege  or  license  tax,  which  the  city  had  M 

And.  as  Judge  Brown  held,  if  the  wreckage  *"lH?'J7ul''  ^°^^T^'  k  ^  "^.^^  ""',5 VJ^u'^ft  o«a 

referred  to  was  of  a  kind  adequate  to  force  open  out  *of  this  court,  where  it  was  held  that[389 

an  iron  cover  properly  constructed  ai^  firmly  notb.-^8  to  what  quegtUms  the  United  States  »»• 

screwed  down  over  the  port,  then  it  devolved  preme  Court  wQl  review  on  writ  of  error:  bfa  e/  a^ 

388]  *upoii  the  company  to  show  why  the  Mpt<ofit.-Me  note  to  Parks  v.  Turner,  18: 888. 
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the  municipal  charm  in  qaestioD  was  not  in 
the  nature  of  a  priyiTege  or  license  tax»  but  was 
a  rental  charge  for  the  permanent  and  exclu- 
rive  appropriation  of  those  spaces  in  the  streets 
which  are  occupied  by  the  telegraph  poles.  To 
the  defense  asserted  by  the  telegraph  company 
that  by  ordinance  the  city  had  contracted  with 
defenaant  to  permit  the  erection  of  these  poles 
in  consideration  of  the  right  of  the  city  to 
occupy  and  use  the  top  cross  arm  of  any  pole 
for  its  own  telegraph  purposes,  free  of  charge, 
it  was  replied  by  this  court  that  there  was 
nothing  in  the  record  to  show  thdt  any  of  the 
poles  were  erected  under  or  by  virtue  of  the 
ordinance  mentioned,  and  that  therefore,  so  far 
as  the  facts  appeared,  there  was  simply  a  tem- 
porary matter  of  street  regulation,  and  one 
subject  to  chan^  at  the  pleasure  of  the  city. 
But  this  court  did  not  find  ii  necessary  to  con- 
sider the  matter  of  this  ground  of  defense  at 
length,  as  on  the  new  trial  awarded  the  facts 
in  respect  thereto  could  be  more  fully  de- 
veloped. It  was  further  claimed  by  the  tele- 
frapb  company  that  the  ordinance  charging 
5  a  pole  per  annum  was  unreasonable.  But 
this  court  thought  this  question  also  should  be 
passed  for  further  invest  i^^at ion  on  the  new 
trial.     148  U.S.  02  [87: 880]. 

Thereafter,  in  January,  1894,  the  second 
trial  was  proceeded  with,  a  jury  being  waived, 
and  resulted  in  a  judgment  in  ifavor  of  the  de- 
fendant. The  present  writ  of  error  was  then 
sued  out  from  this  court. 

Mr,  W.  C.  Marshall  for  plaintiff  in  error. 

Me$9ra.  John  F.  Dillon,  Eleneious 
Smith,  George  H,  Fearons,  and  Joseph  Dickson 
for  defendant  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

We  are  urged  in  the  argument  for  the  plain- 
tiff in  error  to  convict  the  circuit  court  of  error 
In  holding  that  a  contract  existed  between  the 
citv  and  telegraph  company,  which  contract 
300]*would  be  impaired  by  the  ordinance  im- 
posing a  charge  upon  the  company  for  maintain- 
ing its  poles  upon  the  8treets,and  in  holding  that 
said  ordinance  was  void  because  unreasonable 
ftnd  oppressive. 

But,  in  the  view  that  we  take  of  this  record, 
those  questions  are  not  presented  for  our  deter- 
mination. The  case  was  tried  by  the  court 
without  a  jury  and  the  record  shows  simply  a 
general  finding  and  a  rendition  of  judgment  in 
favor  of  the  defendant.  There  is  no  special 
finding  of  facts,  and  therefore  inquiry  in  this 
court  must  be  limited  to  the  sufficiency  of  the 
complaint,  and  the  rulings,  if  any  be  preserved, 
on  questions  of  law  arising  during  the  trial. 
In  such  cases  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  re- 
view any  more  than  in  a  trial  by  jury.  Morris 
V.  Jackson,  76  U.  8.  9  Wall.  128  [19:  609]; 
Lehnen  v.  Dickson,  148  U.  S.  72  [37:  878]. 

When  all  the  evidence  had  been  adduced  in 
the  case  the  plaintiff  asked  the  court  to  declare 
the  law  to  be  as  follows: 

"The  court  declares  the  law  to  be  that, 
under  the  pleadings  and  evidence  herein,  or- 
dinance No.  11,604  [which  was  the  ordinance 
which  granted  the  company  the  right  to  main- 
Uin  ita  poles,  upoo  condition  that  the  cityl 
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should  occupy  the  top  cross-bar  free  of  charge] 
is  not  a  contract  between  the  plaintiff  and  de- 
fendant, but  is  simply  a  municipal  regulation, 
which  the  city  has  a  right  to  change  at  any 
time  it  sees  fit,  and  that  ordinance  No.  12.788, 
[which  was  the  ordinance  imposing  the  charge 
of  $5  per  pole  annually]  is  a  valid  ordinance 
regulation,  and  that  the  defendant  is  bound 
thereby.** 

"The  court  declares  the  law  to  be  that  upon 
the  pleadings  and  evidence  in  this  case  ordi- 
nance No.  12,7^53  is  a  valid  ordinance,  and  is  not 
void  as  being  unreasonable,  oppressive,  or  un- 
just." 

•'The  court  declares  the  law  to  be  that,  upon 
the  pleadings  and  evidence  in  this  case  the 
plaintiff  is  entitled  to  recover  from  the  defend- 
ant the  sum  of  $22,685,  with  interest  thereon 
at  the  rate  of  6  per  cent  from  the  7th  day  of 
April.  1888." 

The  refusal  of  the  court  so  to  hold  was  ex- 
cepted to  and  is  assl^ed  for  error.  But  these 
were  rulings  which  involved  a  determination 
of  facts,  and  those  facts  are  not  found  for  us 
*by  a  special  finding  by  tlie  court,  and  as[391 
the  evidence  which  developed  the  facts  is  not 
brought  to  our  notice  by  exception  to  its  com- 
petency or  relevancy,  no  questions  of  law  are 
presented  for  our  review. 

It  is  true  that  an  agreed  statement  of  facts 
was  stipulated  into  the  record  of  the  case  from 
the  former  trial;  but  additional  evidence  was 
introduced  at  this  trial,  and  the  prayers  were 
based  on  the  entire  evidence. 

It  was  said  in  Grayson  v.  Lynch,  168  U.  8. 
472  [41:  232],  that  "this  court  has  held  in  a 
series  of  cases  that  the  special  findings  of  facts, 
referred  to  in  the  acts  allowing  parties  to  sub- 
mit issues  of  fact  in  civil  cases  to  be  tried  and 
determined  by  the  court,  is  not  a  mere  report 
of  the  evidence,  but  a  finding  of  those  ultimate 
facts  upon  which  the  law  must  determine  the 
rights  of  the  parties;  and  if  the  findings  of  facts 
be  general,  only  such  rulings  of  the  court  in 
the  progress  of  the  trial  can  be  reversed  as  are 
presented  by  a  bill  of  exceptions,  and  that  in 
such  cases  a  bill  of  exceptions  cannot  be  used 
to  bring  up  the  whole  testimony  for  review 
any  more  than  in  a  trial  by  jury."  Norris  v. 
Jackson,  76  U.  8.  9  Wall.  125  [19:  608];  Dirst 
V.  Morris,  81  U.  8.  14  Wall.  484  [20:722]; 
Boogher  v.  New  York  L.  Ins,  Co.  108  U.  8.  95 
[26:  81  i];  Lehnen  v.  Dickson,  148  U.  8.  79 
[87:  873]. 

The  judgment  of  the  Circuit  Court  is  aeeord- 
ingly  ajjirmed. 


JOSEPH  A.  lASIGI,  Appt,, 
e. 

JOHN  E.  VAN  DE  CARR,  Warden  of  the 
City  Prison  of  the  City  of  New  York. 

(See  &  C.  Reporter's  ed.  801-806.) 
Fugitive  from  justice— habeas  eorput, 

L   The  disoharRe  on  habeas  corpus  of  a  person  ar- 
rested on  a  warrant  of  a  state  court  as  a  fugitive 

Note.— .^  to  when  habeas  corpus  may  issue,  and 
when  not;  and  from  what  courts^  and  by  what  fudges; 
what  may  be  inquired  into  by  writ  of,— see  note  to 
United  States  v.  Hamilton,  1:  tfa 
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from  the  Jintloe  of  a  state  of  which  he  to  a  oattve- 
boro  ciciaeii,  wheo  claimed  on  tbegrouod  that  be 
holds  a  coDfluhir  office,  may  be  denied  by  a  Fed- 
eral court  when  hto  consular  office  has  terminated 
at  the  date  of  the  order  of  denial,  althouffh  it 
existed  at  the  time  of  hto  arrest  and  wben  the 
petition  for  the  writ  was  filed. 
&  Courts  of  the  United  States  may  exercise  a  dto- 
cretton  m  determininir  the  question  of  the  dis- 
obargre  of  a  person  on  habeas  corpus  who  has 
been  arrested  as  a  f  ufriUve  in  a  sute  proceedmir 
in  aid  of  a  prosecution  for  the  violation  of  the 
laws  of  another  state. 

[No.  746.] 

Argtied  March  ti,  1897.     Decided  April  S, 

1897. 

APPEAL   from   an    order   of   the  District 
Court  of  the  IjDited  States  for  the  South- 


era  District  of  New  York  disiDisslDK  a  writ  of 
habeas  corpus  and  remanding  Joseph  A. 
lasigi  to  the  custody  of  the  warden  of  the  city 
prison  of  the  city  of  New  York  to  await  tM 
warrant  of  the  governor  of  New  Tork,  m 
requisition  of  the  governor  of  Masaachusetto 
for  his  surrender  as  a  fugitive  from  Juatioai 
Afflrmei. 

The  facts  are  stated  in  the  opinion. 

Meura,  Frederic  R.  Coudert.  Jr.,  Chuu. 
Frederic  Adame,  and  David  Keane  for  appel- 
lant. 

Mesers.  John  D.  Lindsay*  Albert  Stiekn^f, 
and  W.  At,  K,  Olcott  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Joseph  lasigi,  a  native-born  citizen  of  Massa- 
cb  usetts,  was  arrested  February  14, 1897,on  a  war- 


A»  to  what  Questions  may  he  eoruidered  on  habea* 
eorjme,  see  note  to  Mix  parU  GarlK  27:  UBS. 

Ati  to  nupentlon  of  writ  of  habeaa  cortAu^  see  note 
to  Lutber  v.  Borden.  12: 581. 

Ab  to  extradition  of  perstm*  aeeused  of  erime^  on 
demand  of  fffretgn  govemmtWte^  90»  note  to  Ken- 
tucky V.  Dennisoo,  10: 717. 

As  to  extradiliun  from  another  state;  right  to  try 
person  exiraditedfi^  a  different  crime  from  that  for 
which  he  was  surrendered:  who  are  fugltivee  from 
fusttee:  *  character  of  offense:  demand  for  arreti  and 
delivery  of  fuaitives;  surrender  offtK/itiees^—Bee  note 
to  Cook  V.  Hart,  86:  Wi. 

JDxtradttion;  irUematiimal  and  interefate;  treaty 
laufs  of  Congreae:  crimes:  poOtieal  offeneee:  com- 
plaint necewary;  by  whom  complaint  mcuie; 
crUninalUy^  htno  shown;  hearing  and  evidence: 
delivery  by  the  executive;  power  to  surrender  vested 
in  executire  authority  of  state  or  territory:  indieu 
ment  or  affidavit:  receiving  agent;  power  of  judge  or 
fwftiu  of  the  peace;  crime,  how  ptoved;  sufficiency 
of  indictment  or  affidavits;  executive  warrant 
may  itc  revoked;  who  are  fugitives  from  justice. 

That  the  indlotment  attached  to  the  requisition 
for  the  extradition  of  a  fugitive  from  Justice  is  in- 
artistioiilly  drafted  or  is  technically  defective  in 
form  will  not  defeat  extradition  where  a  felony  is 
substantially  ohariced.  Jackson  v.  Archibald,  12 
Ohio  a  C.  156. 

The  executive  upon  whom  a  requisition  for  ex- 
tradition is  made  by  the  irovernor  of  a  state  should 
not  undertake  to  examine  the  technical  accuracy 
of  the  indictment  acoompanyinff  the  requisition,  if 
it  sut'Stanrially  cbanres  the  accused  with  a  definite 
offense  recoffoized  as  a  crime  in  the  state,  but  he 
must  satisfy  himself  of  that  fact.  Re  Lyon,  24 
Wash.  L.  Rep.  679. 

A  fugitive  from  justice  surrendered  by  one  state 
on  the  demand  of  another  may  t>e  prosecuted  by 
the  latter  for  any  extraditable  offense  committed 
within  its  borders,  without  first  havinf  an  oppor- 
tunity to  return  to  the  state  which  surrendered 
him.    State,  Petry,  Leidigh,  47  Neb.  126. 

One  diMsbarired  from  confinement  under  a  oon- 
viction  because  he  was  not  extradited  for  the 
crime  of  which  he  was  convicted  may  t>e  arrested 
and  tried  for  such  crime  in  the  state  where  he  has 
been  at  liberty  for  twelve  days  and  failed  to  avail 
himralf  of  his  reasonable  opportunity  to  return  to 
the  state  from  which  be  was  extradited.  Ex  parte 
McKniff ht.  8  Ohio  N.  P.  265,  4  Ohio  Dec.  284. 

The  old  doctrine  that  proceedings  for  the  extra- 
dition of  an  alien  are  to  be  oooducted  with  ex- 
treme technicality  has  long  been  abandoned.  He 
Breen,  78  Fed.  Hep.  458. 

That  the  evidence  in  extradition  proceedings  for 
emt)esslemeot  shows  the  amount  embesiled  to  be 
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different  from  that  charged  Is  immaterial  when 
an  embezzlement  is  shown.  Re  Breen,  78  Fed.  Bepi 
458. 

A  British  subject  may  be  surrendered,  under  the 
English  extradition  act  1870,  1 6,  providing  that 
every  fugitive  criminal  of  a  foreign  state  shall  hi 
liable  to  t>e  apprehended  and  surrendered  without 
express  consent  by  the  government,  under  the 
treaty  with  Belgium  providing  that  in  no  oass 
shall  the  parties  be  bound  to  surrender  their  own 
subjects.  Re  Oalwey  [1806]  1  Q.  R  280, 66  K  J.  IL 
C.  N.  8. 88,  78  L.  T.  756. 

The  court  has  no  jurisdiction  to  inquire  whether 
the  demand  for  surrender  of  a  fugitive  criminal, 
made  by  the  government  of  a  friendly  state  for 
offenses  within  the  English  extradition  act  IBSQ. 
and  the  extradition  treaty  with  that  state,  is  mads 
In  good  faith  and  in  the  interests  of  justice.  Be 
Arton  [1896]  1 Q.  R  108, 65  L.  J.  M.  a  N.  &  SB,  18  L. 
T.687. 

The  decision  by  a  commissioner  in  favor  of  the 
extradition  of  persons  charged  with  murder,  arson, 
robt)ery,  and  kidnapping  during  a  raid  bylSOoi 
140  men  from  Texas  into  Mexico,  in  which  they  at- 
tacked about  forty  Mexican  soldiers,  killed  and 
wounded  some,  assaulted  private  persona,  burned 
houses,  and  carried  away  property,  cannot  be  r»> 
viewed  by  writ  of  habeas  corpus  on  the  groand 
that  the  offenses  were  purely  politloal.  even  if 
there  is  some  evidence  that  their  purpose  was  ts 
fight  against  the  government.  Omelaa  v.  Bata^ 
161  U.  8.  602  (40:  787). 

A  person  extradited  from  England  f6r  the  criaM 
of  assault  with  intent  to  murder,  for  which  the 
treaty  between  Great  Britain  and  the  United 
States  provides  extradition,  cannot  he  oonvioisd 
of  an  assault  to  do  bodily  harm,  for  which  ofleoiP 
no  extradition  is  provided  by  such  tretttj.  Feopli 
Young,  V.  Hannan,  •  MIsa  6UQ. 

An  aifidavit  for  extradition  which  does  notsub> 
stantialiy  set  forth  any  crime,  but  merely  refers  ts 
a  criminal  statute  not  identified  by  the  refereooa, 
and  a  warrant  which  is  vague  and  does  not  tnfor« 
the  prisoner  of  the  character  of  the  crime  alleiei 
nor  the  time,  place,  or  circumstancca  of  its  oosi- 
miflsion,  is  InsuflBcient  to  justify  bissarraoder  as  a 
fugitive  from  another  state  when  attacked  tf 
hat)eas  corpus.    Ex  parte  Siauson,  78  Fed.  Bep.  6ML 

A  person  charged  with  fraudulent  approptli^ 
Uon  of  money  in  proceedings  for  his  surrender  as 
a  fugitive  from  another  state  may  on  hahess 
Corpus  show  that  he  has  not  committed  such  crims 
and  that  the  person  instituting  the  proceeding  li 
acting  maliciously.    Hx  patte  Slauson,  78  Fed.  Bspi. 

AAA 

One  arrested  in  New  York  under  an  indictroeal 
found  in  another  district,  for  the  purpoee  of  re- 
moving him  to  the  latter  district,  under  U.  &  Bef> 


1&9J.                                                    lAfliSl  r.  Vah  Dx  Cabb.  392,  StM 

not  iMoedbT  oneol  tfaeci'jinitgUlrnlesot  tbe  dul]' recognized  ns  Buch   *b;  the  kot-  [393 

dtjofNcwVork,  SB  sfugji.Tefrom  the  justice  eromeDtof  the  Jailed  StBtes;  thai  Ihe  embez- 

o(  theaiate  of  Massachuaetls.  charged  with  hay-  zlemeotwu  chirked  to  have  occurred  on  Jutj 

tef  committed  the  crime  of  emliezzlemenL  in  I,  1892;  that  be  nad  ae>er  been  indicted  bj  a 

that  atale,  and,  upon   exan  Inution,  was  com-  grand  jury  for  ihe  commission  of  any  crime; 

milted,   February   16.  to  Ite   custody   of  the  that  be  was  a  reated  while  on  a  visit  to  New 

warden  and  keeper  of  tbc  city  prison  of  the  York,nhcre  access  was  impossible  to  bii  book* 

city  of  New  York   to   awnit  the  uarraol  of  and  papera  to  vindicate  himself:  and  that   the 

tbe i;oTernor of  New  York  on  the  requisition  proceediDgs  bifore  the  citv  magistrate   were 

of  the  executive  authority  of  the  Plate  of  Mass-  without  autb  irity  or  jurisdiction  becauMi  of 

BCbusetls  tor  his  surrender  as  such   fugitive,  his  consular  oUce, 

pnrsuanl  to  N.  Y,  L'ode  Ciim.  Froc.  pt.  6,  The  writ  wis  issued  and  a  hearing  had, and 
cbap.  1,  title  4,  ^g  828,  830.  on  the  12lh  riny  of  March  the  district  court 
On  tbe  18lh  of  Ftbruarj  be  filed  a  pelilion  entered  an  o-der  dismissing  the  writ  and  re- 
fer the  writ  of  hal>eas  cor|us  iu  tbe  district  mandlng  lasl.'i  to  custody.  From  this  order 
court  of  Ihe  Uoiled  Stales  f<  r  the  Boutherodls-  an  appeal  wai  allowed  to  this  court, 
trict  of  New  York,  to  procure  hUrelease  from  The  coaleatioo  of  pelillooer  nu  tbat  no 
custody,  which  averred  thni  he  wastheCoDsul  court  of  the  state  of  Hassachusett*  had  juris- 
General  of   the  8ultaD  of  Turkey  at  Boatou,  dtctloa  to  entertain    a   criminal   omseciilinn 

Stat.  1 1014,  is  entitled  to  have  the  facis  aul  clr- 

cumBtaDcei  tending'  to  show   criminality  staoirD 

upOD  oitb,  to  have  tbe  complatnaat'B  witnesses-  It 

wltblntbe  oountr.  recslled  fur  examination,  an  a  Snme  courts  tiava  held  that  no  dellverr  of  lurl' 

to  produce  irltnesses  In  bis  own  behalf.    Be  Dana,  hvps  oouid  lawfully  ba  mads  br  the  President  UD- 

as  Fed.  Rep,  BBS.  rter  a  treaty  wltli  the  United  Stalei  without  a  lesis- 

Au  iDdlcrmeat  in  ouotber  district,  tbougb  ad  latlve  act preecriblas  theiniinnerof  such delWerr. 

misslbte  as  prima  facie  evidence  of  probable  cauw  «»  Metiirer,  1  Barb.  a«:  Foster  v.  Nellsoo,  CT  D.  8. 

to  believe  that  a  crime  has  been  committed,  upon  a  Pet.  £58  iT:  41,^1:  Turner  v.  Amerlcaa  Baptist  Mto- 

an  appliCHtlon  to  remove  the  person  so  Indicted  to  sionarr  Union,  b  McLean.  8H. 

•uchdiBtrlot  for  trial,  1»  not  oonclusive  andean-  when  tbeaidor  no  such  act  of  Congraw  seems 

not  shut  out  evidence  In  his  behalf  to  show  that  oecewarT  In  respect  toa  rainisceriai  duty  devolved 

no  offense  was  eommitled  bj  bun  within  tbe  d if  on  thaeiecutl.ebj  the  supreme  law  of  a  treaty, 

trict  to  whlQh  removal  Is  sought.    Re  Daoa,  fl8  Fed  ^^^  eiecutive  need  not  wait,  and  does  not  wait,  for 

Rep,  »•■                              .      „      ,     ,                 ^„  ncrp.  of  ConKresi,  to  direct  luch  dudes  lo  be  done. 

In  tbe  atmnoe  of  treaty  stipulations  no  oblisa-  „,  grttish  Prleooers.  I  Woodb.  &  H.  SS:  Christiana 

ltonlsiaiposedupontheasylumstate.bTtbelawof  cochrane'a  Case,  4  Ops.  Attr.  Oen.  Ml. 

?«»  ",l,?oa^';%"o  Va?s  <^mmCd  offen'SS",^^^^^^  ^'""'  '  ''*"''  ^  -""^"^  ""-■  "  ""■"«  *«  «*" 

r"lMJX"t.oraud  haTfleilfremTst^e  and  ";  -^"    •»  '"W™  "'^'-'^    «»   ^   O'^"".   » 

«ught  refuse  ""hm  tbe  Jurisdiction  of  the  sov-  ^^.^  ^^          p^^,^^^  ^^^  ^^  ^^^^   p„„„^l 

eiretenupon   whom  thedemand  for  surrender  Is  ofleQde„  .m  „otbe  rtelivered  up.  Spesr,  Eitradi- 

^".^^■.S"f^     V-    P*  .'"'"'   "T'S       ?■     ™  •'""     '-"^     "   "^     I«-«.n™>  Wh«t    IntPrn-- 

DalL    112   rl:Ei9i:   Ferreira's  Case.    S   Brook.   US: 

Com.    T.  Deacon,  10  Serii.  ft  R.  12S:    Re  Dritleb 

PrlgoneTS.   I  TToodb.  ft   H.  88:    United  States  v, 

Davis.  ZSumn.  4ES;  Ex  pnrtr  Holmes.  ItVt.  831; 

Holmes  v.  JenniBon.  SOU.  8.  ]4Pet.  MO  ilO:  579i:  Dnl 


iloQ.  Lit  ed.  tS,  it;    LawrcDOe'B  Wheal.  I 

il  Law.  sa  note;  Woolse;.  loternatiooai  Law, 
g  TS:  Lewis,  Dasdeutsche  Seerecb^  14:  FhUlim.  )a- 
leinatlonsl  Law.  40T:  HeOter,  I  88:  FcbIIi  II.  No. 
e09:  Mobi,  'U:  Marquardseu.  48:  Bar,  Interpreta- 

ed  State,  v.  Hausoher.  !1B  U.  8.  40T  ,Hfc  tZJ.:  Com.  v.  S";^'?^^'"'<'*"'^4  ","  ^""Ll'  ^'"  tI',™,^  ItS 

Ha.es.  13  Bush.  aUT.  M  Aiu.  Bep.  UZ:  Adrlance  v,  U   i,^r«-     „^\^T^r^m..,^L^^\  ^ 

La<rrsve.  «  N.  Y.  110,  IT  Am.  Rep.  31T:  Re  Kaine;  »"=  '"""•  '^^  ''"^  '"  '^'"^'  ^"""^  f*"' ,'  "* 

HO.  8.  14  How.  lOS  111:8451:  Re  Meiitter.  4«U.  B.  The  liililal  step  necessary  to  give  Jurisdiction  lo 

SHOW.  17fl  (12: 1041:  Lawrence's  Wheat.  International  ei  I  radii  Ion  proceeding  Is  a  complaint   made  op 

Law.  233.  and  authoriilee  cited.  "■"'    "r   afflrroatlon,  cbaralng  tbe  penon    foiind 

By   the  law   and  usages   of   nations    fuBltlves  "'"i'"  '*'•  lunsd'otlon  of  any  state,  district,   or 

charged    with    felony    and    other   higher   crimes  territory  with  havingoomraltted,  wlihln  the  Jurta- 

ehouid  be  surrendered  bv  a  foreign  and  friendly  diction  of  the  demanding  government,  any  ope  or 

Jurtsdlctlon  to  which  they  have   fled.    Be  Wash-  '"°"'  °'  '"'^  crimes  specified  lo  [be  treaty  or  oon- 

bom, «  Johns.  Ch.  1«,  8  Am,  Dec.  518.  veotlon  with  sucb  country,  and  reciting   the  re- 

TheConsiliutlon  has   merely  made  that  obllea.  QUIsltes    prescribed  by    treaty    and    statute.    B* 

J,  beT-«n  the  Btal^  -"?^Xe^^n  natl™^  F"ei.  1  Btatcbt.  81.  H.  Henrlch.  B  Blatohf.  U4:  B, 

tirely  foreign  to  each  other  was  done  from  comity,  Hellbonn,  IPark.  Crlm.Bep.  12B: Spear. Extradition. 

»<»..  the  delivering  up  of  crimiualB  who  have  fied  "*  od.  21T. 

from  JuBtli*.    Com.  v.  Qreen.  IT  Mass.  61S.  The  complaint   must  ahow  on  111  face  that  tha 

Power   of   arrestlcg  and     detaining    ottenders  person  making  it  ts  an  agept  or  represeDtatlye  of 

■gainst  laws  of  other  countries  exists  of  nocewily,  the  foreign  government.    The  eomolalasot  must 

if  aright  eilatslnevery  sovereign  state.  Independ-  bean  ofHcial  repreaentatlve  of  that   goremmenl. 

«Dt  of  constltutlooal    provision  or  treaty  obllga-  Be  Harris,  n  Fed.  Bep.  ESS:  Be  Kaine.  U  U.  S.  It 

tloo,tosurreadersuchrug!ilve.    Re  Tetter,  !3  N.  How.  1C8  (U:  415):  Spear,  K«radHl0D.  let ed.MT. 

J.L.311.  &TAm.  Deo.  383.and  note.  ThecrlmlDSlity  of  the  accused  may  be  shown  by 

Prior  to  treaties  there  wse  no  well-deflned  obll-  oral  testimony  taken  before  the  court,  or  by  depo- 

gation  on  one  country  to  deliver  up  Buob  luRltlves  sitions.  warrants,  and  other  papers  offered  !□  erl- 

tfl  another;  sod  tb[>ugb   sucb  delivery  was  olieo  dence. 

made.  It  was  upon  the  prioclple  of  comity,  and  caied. 

within  thedlBcretlonof  tbe  government  whose  ac-  Stst.lSZTl. 

tloa  was  iQvoked;  aod  It  bas  never  been  reoog-  Tbe  comminloner  may  adjourn  the  healing  a 

Diied  as  among  those  ottligatioiu  of  one  govern-  reasonable  time,  on  tbe  appUatloiiof  either  party, 

16S  V.  &  1047 
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against  bim  by  reason  of  tbe  matters  specified 
In  tbe  commitmeDt,  jurisdiction  being  vested, 
because  of  his  official  position,  exclusively  in 
tbe  Federal  courts;  but  tbe  conclusinn  of  tbe 
district  court  rested  on  tbe  ground  tbat  what- 
ever implications  in  favor  of  exclusive  Federal 
jurisdiction  migbt  be  claimed,  they  were  in  no 
way  Incompatible  with  tbe  preliminary  arrest 
bv  tbe  magistrate  for  removal  to  tbe  state 
wbere  the  crimes  charged  against  bim  were 
alleged  to  have  been  committed,  and  where 
all  questions  as  to  tbe  proper  tribunal  for  trial 
could  be  more  properly  beard  and  deter- 
mined. 

On  tbe  argument  in  this  court,  it  appeared 
from  a  communication  from  the  Assistant  Sec- 
retary of  State,  under  date  of  March  19,  tbat 


lasigi  bad  been  removed  from  bis  consular 
office,  and  tbat  all  official  connection  between 
him  and  the  Turkish  government  had  been 
severed,  as  the  Department  of  State  had  been 
officiallv  informed  by  the  Turkish  Minister 
on  tbe  9th  of  March. 

Therefore  when  the  order  remanding  lasigi 
to  the  custody  of  the  state  officer  was  en- 
tered, be  was  not  holding  a  consular  office, 
and  tbe  supposed  objection  to  his  detention 
for  extradition  to  Massachusetts  did  not  exist. 

As  under  U.  S.  Rev.  Stat.  §  761,  it  is  the  duty 
of  tbe  court,  justice,  or  judge  granting  the  writ, 
on  bearing,  'Ho  dispose  of  tbe  party  as  law  and 
justice  require,"  the  question  'at  once  [304 
arises  whether  the  order  of  the  district  court 
dismissing  the  writ  should  be  reversed,  and 


for  the  purpose  of  procurfD?  testimoDy  not  then 
attainable.  fieLudwlg,  22  Fed.  Bep.  774;  ReMao- 
donneU«  U  Blatohf .  79. 

A  person  under  examinatiou  in  extradition  pro- 
ceedings baa  a  rlRbt  to  introduce  witnesses  in  bis 
own  bebalf.  Re  Keliey,  26  Fed.  Rep.  268;  Re  Farez, 
7  Blatobf .  846, 2  Abb.  U.  8. 846;  R«  Kaine,  56  (7.  S.  14 
How.  107  a4:  846). 

The  Judiciary  can  neither  order  tbe  delivery,  nor 
bind  tbe  action  of  tbe  President  by  its  Judgment, 
affirming  that  tbe  case  is  a  suitable  one  for  extra- 
ditlon.    Spear,  Extradition.  Ist  ed.  223. 

After  all  tbe  proper  proceed!  nire  bave  been  bad 
before  tbe  committlog  matristrate,  and  tbe  facts 
certified  as  required  by  statute,  tbe  President  still 
has  a  discretionary  power  in  tbe  matter  of  final  de- 
livery, and  may  lawfully  decline  to  issue  bis  war- 
rant for  tbe  surrender  of  the  fugitive.  Re  Stupp, 
12  Blatcbf.  601;  Spear,  Extradition,  Ist  ed.  214, 
216. 

Interstate  extradition,  in  tbe  United  States,  is  tbe 
surrender  by  one  state  to  anotber,  on  its  demand, 
of  fugitives  from  Justice,  pursuant  to  tbe  Constitu- 
tion and  laws  of  the  United  States.  1  Bouvier,  Law 
Diet.  667. 

Under  tbe  Constitution  of  the  United  States  and 
act  of  Congress  the  right  to  demand  tbe  surrender 
of  fugitives  from  Justice  is  vested  solely  and  at)8o- 
lutely  in  tbe  executive  authority  of  the  state  or 
territory  wbere  tbe  crime  was  committed.  U.  8. 
Const  art.  4, 1  2. 

Tbe  evidence  of  the  charge,  in  tbe  form  of  a 
copy  of  an  indictment  or  an  affidavits  made  t)ef  ore 
a  magistrate,  properly  certified  as  authentic  by 
tbe  governor  or  chief  magistrate  of  tbe  demanding 
state  or  territory,  must  accompany  tbe  demand  be- 
fore the  requisites  of  the  statute  are  compUed  with. 
U.  S.  Rev.  SUtS  6278. 

The  person  appointed  to  receive  tbe  fugitive  is 
tbe  agent  of  the  demanding  state,  and  a  warrant 
issued  to  bim  as  such  agent,  authorizing  the  arrest 
of  a  fugitive,  is  valid.  Com.  v.  HaU,  9  Gray,  282, 69 
Am.  Dec.  286;  He  Titus,  8  Ben.  411. 

A  Judge  or  Justice  of  the  peace  has  power  to  or- 
der the  arrest  of  a  fugitive  from  Justice  from  an- 
other state  or  territory,  before  demand.  State  v. 
Buzine,  4  Harr.  (Del.)  672;  State  v.  Howell,  U.  M. 
Cbarlt.  120:  Re  Washburn,  4  Johns.  Ch.  106, 8  Am. 
Dec  648;  tke  parte  Cubreth,  49  Oal.  486. 

Tbe  executive  has  discretion  in  causing  arrest 
and  delivery,  and  if  in  his  discretion  he  declines  to 
make  tbe  surrender  there  is  no  power  vested  in  the 
courts  or  general  government  to  compel  or  cause 
bim  to  perform  that  duty.  Kentucky  v.  Dennison, 
66  U.  8.  24  How.  66  (16:  717);  Leary*s  Case,  10  Ben. 
197,  212,  6  Abb.  N.  Cas.  43,  68. 

Under  tbe  extradition  laws  of  the  United  States, 
tbe  governor  of  a  territory,  as  well  as  the  governor 
of  a  state,  is  bound,  when  a  proper  demand  is  made 
upon  him  by  tbe  executive  authority  of  any  other 
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state  or  territory,  to  deliver  up  fugitives  from 
Justice.  Ex  paiU  Ueggel,  114  U.  &  642  (29:260);  £9. 
parte  Morgan,  20  Fed.  Etep.  298. 

The  United  States  statute  of  1793,  chap.  7, 1  1,  re- 
quires three  things:  (1)  That  the  fugitive  must  be 
demanded  by  the  executive  of  the  state  from  which 
he  has  fled;  (2)  a  copy  of  an  indictment  found,  or 
an  affidavit  made  before  a  magistrate,  charging 
the  fugitive  with  having  committed  the  crime;  (9 
such  copy  of  the  indictment  or  affidavit  must  be 
certified  as  authentic  by  the  executive.  Kinga- 
bury's  Case,  106  Mass.  223;  Re  Clark,  9  Wend.  212. 219$ 
Sute  V.  Scblemn,  4  Harr.  (Del.)  &';9;  Re  Roraame, 
23  Cal.  686;  Ex  parte  Sheldon,  84  Ohio  St.  819;  JCs 
parte  Thornton,  9  Tex.  646. 

Tbe  fact  that  tbe  person  demanded  Is  charged 
with  crime  is  to  be  proved  by  a  copy  of  an  indict- 
ment or  affidavit  certified  by  tbe  governor  of  tbe 
demanding  state.  No  other  authentication  can  be 
required  on  bat)eas  corpus.  Leary*a  Case,  6  At>bi. 
N.  Cas.  48. 

It  is  not  necessary  that  an  affidavit  upon  which  a 
requisition  has  issued  should  set  forth  the  crime 
with  all  tbe  legal  exactness  necessary  in  an  indict- 
ment. The  charge  of  tbe  commission  of  an  oflTenae 
is  all  that  is  necessary.    Re  Manchester,  6  Oal.  237* 

But  the  affidavit  must  charge  that  crime  has  been 
committed  by  tbe  accused  in  the  state  or  territory 
from  wbich  he  has  fled.  Ex  parte  Smith.  8  McLean, 
121;  Re  Hey  ward,  1  Sandf.  701;  People,  Lawrence. 
V.  Brady,  66  N.  Y.  182. 

Such  affidavit  must  not  be  00  belief,  or  embody 
a  hearsay  statement,  but  must  distinctly  charge 
the  offense.  And  it  must  also  allege  ttiat  the  ac- 
cused has  fled  from  Justice.  Re  Leland.  7  Abb.  Pr. 
N.  S.  64:  Re  Butter,  7  Abb.  Pr.  N.  S.  67;  ffz  parU 
Romanes,  1  Utah,  83;  Re  Fetter,  23  N.  J.  L.  811,  II 
Am.  Dec.  882. 

And  if  the  affidavit  is  defective  in  any  of  tbeae 
particulars,  the  court  will  not  ordinarily  remand 
tbe  prisoner  until  the  proper  documents  can  be 
prepared.  Re  Leland,  7  Abb.  Pr.  M.  S.  64;  Re  Bai- 
ter. 7  Abb.  Pr.  N.  8.  67. 

If  a  warrant  for  the  extradition  of  a  fugitive  baa 
t)een  obtained  in  a  case  in  which  it  should  not  have 
issued  tbe  governor  may  revoke  it.  whether  nsoed 
by  himself  or  his  predecessor.  Work  v.  Corriog^ 
ton,  84  Ohio  St.  64,  82  Am.  Rep.  845;  Re  GarroU, 
CTblcago  Legal  News.  Sept.  28, 1878;  Spear,  Extra- 
dition, 1st  ed.  804. 806^ 

A  fugitive  from  Justice  la  a  person  who  oommtta 
a  crime  within  a  state  and  withdraws  himself  fi 
such  Jurisdiction  without  waitmg  to  abide  the 
sequences  of  such  act.  Re  Voorbees,  82  N.  J.  U 
141;  Kingsbury *s  Oue,  106  Mas.  223, 227. 

Tbe  term  ''flee  from  Justice,"  in  art.  4, 1 2,  of  the 
Constitution  of  the  United  States,  includes  cassa 
where  a  citisen  of  one  state  commits  a  crime  in  an* 
other  state  and  then  returns  to  his  home.  Sx  ports 
Swearingen.  18  S.  C.  74 

tee  U.S. 


l:W).  HooB  T.  Jamiebor.  894-IIM 

petitioner  alisolutel;   dlachaiged,  because   tbe  la  aid  of  s  prosecntloD   tor   the  Tlolatlon  of 

«bJect(on    eiisled    wben    [he  writ   issued.  b1-  itsle  Uwb,  and   under  lach  circumslBDCea  tbe 

tbnuith  it  did  nut  n-ben  Ibe  order  was .eoiered,  conrts   of  tbe  Cnited   State*  may  exercise  a 

even  if  lucb  an  olijectlnn  were  ever  leaable.  dtscretion  in  determining  tbe  question  of  dla- 

wbich  ne  do  not  intend  in  the  sligblest  degree  charge.     Cook  t.  Uarl.  146  U.  S.  18.t  [SB:  984]. 

to  Iniimflte  it  could  l>e.  And  we  tblnk  tbe  case  falls  ifltbln  the  prln- 

If  tbe  appllcaiinn   for   the  writ   bad   been  dpie  of  tbe  rule  laid  dona  in  Bkiu  v.  Unittd 

irisde  oil  the  12lb  of   Marcb,  ii  could  not  have  Stattt,  mpra. 

b'eD  HRsrdpd.  on   Ibe  eround  alleged   In  Ibis  Ordtr  a^tmud. 
t>elilion,  nid  as,  on  thai  day.  Ibe    petitioner 

4yiuld    not   bave    been    discharged    on    that 

gmuod.  In  accordance  wilh  Ibe  prlociples  of 

Ihw  and  ju-ilce.  we  are   unable  to  bold  that  ALEXANDER  S.  H00£),  JR.,  ft  al.,  P^ 

the  nriler  of  tlie  diitriel  court  was  erroneous.  t»  Err., 

E>  p-iite  ISoi/aU  (No.  1>,  117  U.  8.  241  f3»:  e. 

'■i;^-,.'^;.'^^ ;'.'., "'''^**"'-  J^  E-„?-  ^  ™f  ir^a-  HUGH  JAMIE80N  (( at. 

VO!  ITiOSO.  G5i|:  Eje  parte   M%Utgan,l\C.  S. 

4  Wall   ?,lll  [ISi28l.a021.  (See  B.C.  Reporter's  ed.»NS-3«e.l 

In  A>  pattt  iliii,  1 11  U.  9.  766  [23:  B82].  an 

afplicHtion  was  made  for  a  writ  of  cerllorarl  Dittritt    of   (jdumbia  U  not  a   italt—diBerm 

('"'I'liiHiidm;;  Ine  supreme  court  of  the  diitrici  eitiztntkip. 
of  (.'iiluniliiii  to  ceriifv  lr>  tbfs  couit  an  indtct- 

niioi   aodibe  oroceediiirs  iliereuiider.  Birainst  •   The  Dtatrlot  of  Columbia  la  not  a  state  within 

Hut  ill  Hint  rniirl    on    \\iii  crouiid  Ihnl  when  the  meaning  of  the  provlilon   RlilDtr  courts  of 

^,   1„^i.  m.^^^.X,   l,,,f«hpnth,.nffrn^  the  United   State.  coBnimnoe  of  oantroveraKa 

tilt-  ind  Clment  w,,b  flied  hd-I  wbcn^t^eoffenB*9  ^„„„  „,h„^  oC  different  slatea. 

Jhe'diplof  tic  'represe.u,lve   of    tile   8wi^   ^^rn^KX^nTfir^rJl'-r^oSS;: 

Confed.rRlinn  duly  acc.edlied  and  reeo(to,zed      grouoaordlverae  citlwnship.  unleeseaoboneof 

by  tbe  Unueri  Siaic;  undertbe  title  of  Polllical       ^^^^  pialntun  could  sue  each  of  tbedefendanlalD 

Agent     It  a|i['cared  that  Hilz  was  for  many      the  Federal  court  on  tbat  rrouud. 

years  Ibe  Consul  Geoerol  of  Ibe  SwIm  Confed-  .^     ._    - 

«rallon  williio  the  United  fitatcj.,  nnd  was  also  L""-  "'*--l 

atK^redited  (o  Ibe   Utiiled   Sinles  by  tbe  same   SubmitUd    Mareh  1,  1897.     DoeidM  April  t, 

goreniDicnt  ax  PuliliCHl   Agent.     Oo  the  SOlh  isaj, 

of  May,  1881.  he  whs  requested  by  the  Swiss 

sovernment  to  resi|in    boib  these  offlcea,  and 

this  be  did  on  tbe   15tli  nf  June.     Tbe  indict-    .__        ....       _ 

roent  was  filed  on  the  17ih  nf  June,  and  on  Ihe  Wisconsin  to  review  a  judgment  dismissing  a 
SOlh  of  June  bis  rosiguations  were  accepted,  suit  In  ejectment  bioui^ht  by  Alexander  B, 
Tbe  writ  of  certiorari  was  denied.  Hooe  el  al.,    against    Hugh   J&mleson.     Af- 

In  Ekiu  V.   UinUd  Stata.  U'i  O.  8.  851  [35:  firmed. 
114U].  Ibe  niiinf  bnt>eas  corpus  was  sued  out       The  facta  are  stated  In  tbe  opinion. 
Hay  IR.  1^01,  by  a  female  subiect  of  tbe  Em-       ifr  A.B.  Bnahnell  for  plaintiffs  tn  error. 
prmr  of  Japan,  detained  at  San  Francisco  by       Mr.  8.  8.  Bkmey  for  defendanis  in  error. 
41  siBie  iDS|tv<'ti>r  of  immlgrHtion,  with  tbe  ap- 
proval of  the  collector,  for  tbe  reason  that,  im-       Hr.   Chief    .Tuslice    Fnllar  delivered    tba 
drr  exisiing  laws,  she  sboiild  not  be  peroiitted   opinion  of  tbe  court: 

to  land  in  tbe  United  Slati-s.  After  the  ignue  This  was  an  action  of  ejectment  broiight  tn 
of  the  writ,  and  before  a  bearing,  and  on  Hay  tbe  circuit  court  of  tbe  United  Stales  for  tht 
i|l>Q]14.  one  *Jobn  L.  Hatch  vtas  s:ppoinIed  western  d Ik irlct  of  Wisconsin,  by  tbe  corn- 
United  Slates  inspector  of  immliiTatlon  at  that  plaint  In  wbicb  plalDtiUs  in  error  alleged  that 
port,  who.  on  May  IS.  made  the  inspection  and  ihev  resided  in  and  were  citizens  of  tbe  city  of 
eiaminalion  required  by  tbe  act  of  March  8,  Wiuhlngton.  DlstHcCof  Columbia,  and  tbatde- 
1»91  (26  Stat,  at  L.  1084.  cbap.  551),  which  he  fendanta  all  reafded  in  and  were  citizens  of  tbe 
re[X)rled  (o  tbe  collector,  and  on  May  18  be  state  of  Wisconsin.  Defendants  moved  todls- 
jptervened  in  opposition  to  the  wril  of  habeas  misa  tbe  action  on  Ibe  Kiouod  that  tbe  (Hrcult 
corpus,  stating  lila  doings  and  Insisting  that  court  had  no  Jutisdiclion  aa  tbe  controversy 
under  Ihe  act  bis  finding  and  decision  were  re-  was  not  between  citizens  of  ditferent  states. 
Tlewable  by  the  superintendent  of  Immigra-  The  circuit  court  ordered  that  tbe  action  be 
tloD  and  the  Secretary  of  Ibe  Treasury  only,  dismissed  unless  plaintiffs  wiibln  five  daya 
The  circuit  court  sustained  the  inlerrentlon,  iljereafter  should  so  amend  tbeir  complaint  as 
and  remanded  petitioner,  and  its  order  was  af-  to  allefte  tbe  necessary  jurlBdicllonal  facts, 
flrmed  on  appeal  by  this  court.  It  was  said  Plaintiffs  then  moved  for  leave  to  amend  their 
by  Mr.  Justice  Qray,  delivering  the  opinion,    complaint  by  averring  that  three  of  them  were 

tbat  "a  writ  of  habeas  corpus  is  not  like  an  ao.   . — ; — — 

Hon  to  recover  damages  for  an  unlawful  arrest  Not»--*»  Id  Jurtsdtaton  of^'Merol  "«r  foM 
crcommiimeoi.bv.tIia  object  Is  lo  ascertain  'ST^V"^'" '^'^VT^^^^^^ 
whether  tbe  prisoner  can  lawfully  be  detained    S'^^'S^"*"  " 

in  custody:  and  If  sufficient  ground  for  bla  de  ^.toirtKn  Pnlt«JS(at*<  courts  ddnot/oOouPStoW 
tenttoD  by  tbe  government  Is  shown,  he  is  not    aeettlant.  see  note  to  Buti  v.  Huscatine, »:  «0. 

to  be  discharged  for  defects  In  tbe  original  _..._.  ..  — 

■rrest  or  commitment."  , 

Tbe  proceeding  here  was  a  slate  proceeding    Bmory  v.  QTMnongb.  1;  VU. 
160  V.  S, 
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when  the  suit  was  commeDced.  and  continued 
to  be,  citizens  of  the  District  of  Columbia,  but 
that  one  of  tbem  was  a  citizen  of  the  state  of 
Minnesota,  and  that  each  was  the  owner  of  an 
undivided  one  fourth  of  the  lands  and  premis- 
es described  in  the  complaint,  and  that  they 
severally  claimed  damages  and  demanded 
Judfrment.  This  motion  was  denied  and  the 
action  dismissed.  Plaintiffs  sued  out  this  writ 
of  error  under  the  act  of  March  3,  1891  (26 
StHt.  at  L.  826,  chap.  517,  ^  5),  and  the  cir- 
cuit court  certified  to  this  court  these  ques- 
tions of  jurisdiction: 

''First.  Whether  or  not  said  complaint  sets 
forth  any  cause  of  action  in  which  there  is  a 
controversy  between  citizens  of  different  states, 
so  as  to  give  said  circuit  court  Jurisdiction 
thereof: 

"Second.  Whether  or  not  said  complaint 
as  80  proposed  to  be  amended  would,  if  so 
amended,  set  forth  any  cause  of  action  in 
which  there  is  a  controversy  between  citizens 
of  different  states,  so  as  to  give  said  circuit 
court  Jurisdiction  thereof." 

The  Judicial  power  extends  under  the  Con- 
397 1  stitution  to  controversies  'between  citi- 
zens of  different  states,  and  the  Judiciary  act  of 
1789  provided,  as  does  the  act  of  March  3, 1887, 
as  corrected  by  the  act  of  August  18,  1888  (25 
Stat,  at  L.  43d,  chap.  866),  that  the  circuit 
courts  of  the  United  States  should  have  origi- 
nal cognizance  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity  in  which  there 
should  be  a  controversy  between  citizens  of 
different  states. 

We  see  no  reason  for  arriving  at  any  other 
conclusion  than  that  announced  by  Chief  Jus- 
tice Marshall  in  Hepburn  v.  Ellzej/,  6  U.  8.  2 
Crancb.  445  [2:  8321,  February  term,  1805, 
*Hhat  the  members  of  the  American  confed- 
eracy only  are  the  states  contemplated  in  the 
Constitution;"  that  the  District  of  Columbia  is 
not  a  state  within  the  meaning  of  that  instru- 
ment; and  that  the  courts  of  the  United  States 
have  no  jurisdiction  of  cases  between  citizens 
of  the  District  of  Columbia  and  citizens  of  a 
state. 

In  Strawbridge  ▼.  GurtU,  7  U.  8.  8  Cranch, 
267  [2:  485],  it  was  held  that  if  there  be  two 
or  more  Joint  plaintiffs  and  two  ^or  more  Joint 
defendants,  each  of  the  plaintiffs  must  be  capa- 
ble of  suing  each  of  the  defendants  in  the 
courts  of  the  United  States  in  order  to  support 
the  Jurisdiction;  and  in  Smith  v.  Ly(m,  183  U. 
8.  815  r83:  635J,  Strawbridge  v.  Curtiu  was 
followea,  and  it  waa  decided  that  under  the 
acta  of  1887  and  1888  the  circuit  court  has  not 
Jurisdiction,  on  the  ground  of  diverse  citizen- 
ship, if  there  are  two  plaintiffs  to  the  action 
who  are  citizens  of  and  residents  in  different 
states  and  the  defendant  is  a  citizen  of  and 
resident  in  a  third  state,  and  the  action  is 
brought  in  the  state  in  which  one  of  the  plain- 
tiffs resides. 

New  Orleans  v.  Winter,  14  U.  8.  1  Wheat. 
91  [4:  44],  was  an  action  in  ejectment  brought 
by  two  plaintiffs  claiming  as  Joint  heirs,  and 
it  appeared  that  one  of  them  was  a  citizen  of 
the  state  of  Kentucky,  and  that  the  other  was 
a  citizen  of  the  territory  of  MiasissippL   It  was 

1060 


held  that  Jurisdiction  could  not  be  maintained, 
and  Chief  Justice  Marshall,  delivering  the 
opir'.on  of  the  court,  said:  "Qabiiel  Winter, 
then,  being  a  citizen  of  the  Mississippi  terri- 
tory, was  incapable  of  maintaining  a  suit 
alone  in  the  circuit  court  of  Louisiana.  Is  his 
casemended  by  being  associated  with  others  who 
are  capable  of  suing  in  *that  court?  In  [398 
the  case  of  Strawbridge  v.  Curties  it  was  de- 
cided that  where  a  Joint  interest  is  prosecut- 
ed, the  Jurisdiction  cannot  be  sustained,  un- 
less each  individual  be  entitled  to  claim  that 
Jurisdiction.  In  this  case  it  has  been  doubted 
whether  the  parties  might  elect  to  sue  Jointly 
or  severally.  However  this  may  be,  having 
elected  to  sue  Jointly,  the  court  is  incapable  of 
distinguishing  their  case,  so  far  as  respects  Ju- 
risdiction, from  one  in  which  they  were  com- 
pelled to  unite." 

In  Peninsular  Iron  Co.  v.  Stime,  121  U.  8. 
631  [30:  1020],  the  interesU  of  the  parties  being 
separate  and  distinct,  but  depending  on  one 
contract,  plaintiffs  elected  to  sue  on  the  com- 
mon obligation,  and  the  case  was  dismissed 
under  the  rule  in  New  Orleans  v.  Winter. 

In  Barney  v.  Baltimore,  78  U.  S.  6  Wall 
280  [18:  825],  which  was  a  bill  for  partition,  it 
appeared  that  some  of  the  defendants  were  cit- 
izens of  the  District  of  Columbia  and  some  of 
them  citizens  of  Maryland,  and,  in  dismissing 
the  case  for  want  of  jurisdiction,  the  courC 
through  Mr.  Justice  Miller,  said:  "In  the  case 
of  H^urn  v.  EiUey,  6  U.  S.  2  Cranch,  445 
[2:  332],  it  was  decided  by  this  court,  speak- 
ing through  Marshall,  Ch.  J.,  that  a  citizen  of 
the  District  of  Columbia  was  not  a  citizen  of  a 
state  within  the  meaning  of  the  judiciary  act, 
and  could  not  sue  in  a  Federal  court  The 
same  principle  was  asserted  in  reference  to  a 
citizen  of  a  territoir.  in  the  case  of  New  Or- 
leans  v.  Winter,  and  it  was  there  held  to  defeat 
the  Jurisdiction,  although  the  citizen  of  the 
territory  of  Mississippi  was  Joined  with  a  per- 
son who,  in  suing  alone,  could  have  main- 
tained the  suit.  These  rulings  have  never 
been  disturbed,  but  the  principle  asserted  has 
been  acted  upon  ever  since  by  the  courts  when 
the  point  has  arisen." 

Many  other  decisions  are  to  the  same  effect, 
and  in  the  late  case  of  Merchants'  CotUm  Press 
dt  8.  Co.  V.  Insurance  Co,  of  North  America, 
151  U.  8.  368,  884  [38: 195,  204, 4  Inters.  Com. 
Rep.  4991.  the  rule  in  New  Orleans  v.  Winter 
was  applied  and  it  was  held  that  '*the  volun- 
tary Joinder  of  the  parties  has  the  same  effect 
for  purposes  of  Jurisdiction  as  if  they  had 
been  compelled  to  unite." 

In  the  case  at  bar  no  application  was  made 
for  leave  to  discontinue  as  to  the  three  plaintiffs 
who  were  citizens  of  the  'District  of  Co  [399 
lumbia,  and  to  amend  the  complaint  and  pro- 
ceed with  the  cause  in  favor  of  that  one  of  the 
plaintiffs  alleged  to  be  a  citizen  of  Minnesota. 
Jurisdiction  of  the  case  as  to  four  plaintiffs 
could  not  be  maintained  on  the  theory  that 
when  the  trial  terminated  it  might  be  retained 
as  to  one. 

The  Circuit  Court  was  righi  and  its  jud^ 
mentis  turned, 
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ALEXANDER  8.  HOOE,  JR.,  et  oL,  Ptff$. 

in  Err,, 
«. 

JACOB  WERNER  e<aX. 

(See  8.  G.  Beporter*8  ed.  8O0L) 

Jurisdiction. 

Boot  T.  JamiBKm^  t06  XT.  8. 806  lantt,  1019],  followed 
io  holding  that  the  UDlted  States  courts  have  do 
JurlsdlctiOD  of  cases  between  dtlsens  of  the  IMs- 
trict  of  Columbia  and  citiaens  of  a  state  od  the 
ffrouDd  of  diverse  oitiseoshiit. 

[No.  873.] 

Submitted  March  1,  1897,     Decided  April  6, 

1897, 

IN   ERROR   to   the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Wisconsin. 
Mr,  A.  R.  Bnshnell  for  plaintiffs  in  error. 
Mr.  S.  S.  Barney  for  defendants  in  error. 

The  Chief  Justice:  The  only  difference 
between  this  case  and  that  Just  decided  is  that 
the  proposed  amendment  was  allowed  and  the 
action  then  dismissed  for  want  of  jurisdiction. 
For  the  reasons  above  given,  thia  case  must 
take  the  same  course  as  that. 

Judgment  affirmed. 


JOAQUIN  MARTIN,  Plff.  in  Err,, 

«. 

ATCHISON.    TOPEKA,   &    SANTA    Tt 
RAILROAD  COMPANY. 

(8ee  8.  a  Reporter's  ed.  889-404.) 

FeUow  urvanis — masier^sliabilitysafe  place  to 

work, 

L  A  conductor  and  hands  on  a  work  train,  and  a 
section  foreman  in  charge  of  a  hand  car,  are  fellow 
servants  of  a  laborer  on  the  hand  car  under  the 
orders  of  such  foreman^  when  through  their 
negilgenoe  he  is  injured  by  a  collision  of  the 
train  with  the  hand  car. 

9,  The  orders  of  a  section  foreman  to  a  laborer 
who  is  with  him  on  a  hand  car,  that  he  shall  not 
look  back  to  watch  for  a  train,  and  assurance 
that  the  foreman  himself  will  watch  and  give 
warning  of  any  danger,  do  not  make  the  master 
liable  for  an  injury  to  the  laborer  resulting  from 
the  negligence  of  the  foreman  In  failing  to  watch 
for  the  train. 

i.  The  doctrioe  as  to  the  duty  of  the  master  to 
furnish  a  sufe  place  for  the  servant  to  work  has 
no  application  to  the  failure  of  a  foreman  in 
charge  of  a  hand  car  to  watch  for  an  approach- 
ing train,  when  the  car  itself  is  in  every  way  fit 
for  the  purpose  for  which  It  Is  used, 

[No.  170.] 

Submitted  January  £5,  1897,     Decided  April 

6, 1897. 


IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico  to  review  a  judgment 
reyersing  the  Judgment  of  the  District  Court  of 
the  Second  Judicial  District  of  that  Territory 
in  favor  of  plaintiff,  and  directing  judgment 
for  the  Railroad  Company  in  an  action  brought 
by  Joaquin  Martin  against  the  Atchison,  To- 
peka,  &  Santa  F6  Railroad  Company  to  re- 
cover damages  for  injuries  sustained  by  plain- 
tiff by  being  run  over  by  a  train  on  the  railroad 
of  defendant.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Neill  B.  Field  for  plaintiff  in  error. 

Messrs,  E.  D«  Kenna  and  Robert  Dun- 
l&p  for  defendant  in  error. 

Mr.  Justice  Peekluiim  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  b^  the  plaintiff  in 
error  to  recover  damages  for  injuries  sustained 
by  bim  by  being  run  over  by  a  train  on  a  rail- 
road belonging  to  the  defendant,  near  Albu- 
querque, New  Mexico.  The  case  was  tried 
before  a  jury  in  the  district  court  of  the  sec- 
ond judicial  district  of  that  territory,  and  re- 
sulted in  a  verdict  for  the  plaintiff  in  the  sum 
of  $8,000.  Judgment  having  been  entered  the 
railroad  company  took  the  case,  by  writ  of  er- 
ror, to  the  supreme  court  of  the  territory,  which 
court  reversed  the  ludgment,  and  directed 
judgment  for  the  railroad  company,  and  for 
costs  against  the  plaintiff,  who  thereupon  sued 
out  a  writ  of  error  from  this  court,  and  the 
case  is  now  here  for  review. 

On  tbe  trial  evidence  waa  given  showing 
substantially  the  following  facts:  The  plain- 
tiff had  been  employed  by  the  railroad  com- 
pany at  Albuquerque,  New  Mexico,  as  a  com- 
mon laborer,  * 'fixing  the  road,  straightening 
out  the  rails,  and  fixing  ties  wherever  required; 
he  was  about  thirty-nine  years  of  age  and  bad 
been  so  employed  by  tbe  company,  through 
one  of  its  section  foremen,  for  several  montna 
prior  to  tbe  happening  of  the  accident.  He 
was  under  the  orders  of  the  section  foreman 
and  was  to  do  what  the  foreman  told  him. 
Tbe  section  foreman  was  employed  bv  the 
roadmaster  and  the  foreman  emplovea  the 
men;  the  roadmaster  directed  the  section  fore- 
men what  work  to  do  and  where  to  do  it;  he 
laid  out  tbe  work  for  them  and  told  them 
what  to  do.  The  section  foreman  employed 
tbe  men  and  saw  that  they  dicl  the  work  prop- 
erly. If  tbe  foreman  thought  a  man  ought  to 
be  discharged,  be  would  see  tbe  roadmaster  or 
send  bim  a  request  that  tbe  man  should  be  dis- 
charged, and  the  roadmaster  had  tbe  power  to 
discharge  him.  Tbe  men  under  the  section 
foreman,  like  the  plaintiff,  were  paid  by  the 
agents  of  the  company,  who  came  along  the 
line  in  a  pay  car. 

On  June  6, 1889,  while  the  plaintiff  was  tbui 
employed,  he  *came  to  the  station  at  [40 1 
Albuquerque  about  6:45  o'clock  in  the  morning 
for  the  purpose  of  going  to  his  work  on  a  hand 
car  with  one  Mares,  his  cola  borer,  and  Charles 
Smith,  his  section  foreman.    The  place  where 


NOTB.— .At  to  who  ars  ooempLoyuM  or  codefran^ii, 
fpce/rin  the  ruU  thai  a  master  is  not  resporuible  for 
In^wriss  to  a  servant  occasioned  hy  the  neglioence  of 
a  eoseroant,  see  note  to  Hough  v.  Texas  ft  P.  R.  Co. 
WktUL 

As  to  fMdIigenee;  rtsipons/UAHly  of  maaUr  to 
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they  were  to  work  was  about  8  or  9  miles  north 
from  Albuquerque  CD  the  line  of  the  road.  A 
few  miDutes  before  7  the  party,  coDsisting  of  the 
section  foremau,  Mares,  and  the  plaintiff,  start- 
ed on  a  hand  car  for  the  place  where  they 
were  to  work  during  the  day.  They  went 
north  upon  the  road  for  300  or  400  yards 
and  there  the  car  was  stopped,  and  the  men 
fiot  off  and  procured  a  barrel  of  water, 
which  was  placed  on  the  car,  and  the  men 
again  started  north  to  continue  their  ride. 
A 11  three  men  worked  the  crank  on  the  hand 
car,  but  just  as  they  started  Mares  said  to  the 
foreman  that  he  thought  the  work  train  seemed 
to  be  starting  from  Albuquerque  towards 
them.  The  track  at  that  point  was  straight 
and  the  view  to  the  station  was  unobstructed. 
Plaintiff  then  turned  his  head  backwards  to 
wards  the  station,  when  the  foreman  told  him 
not  to  do  that;  that  he  had  no  business  to  do 
it,  and  that  it  was  not  his  business  to  watch  for 
trains,  and  that  he,  the  foreman,  would  take 
care  of  that.  Plaintiff  thereupon  turned  his 
bead  away  from  the  station  and  continued  to 
look  nortn,  the  way  they  were  going.  They 
worked  the  crank  so  that  the  car  was  going  as 
rapidly  as  they  could  make  it,  all  three  men 
having  their  heads  turned  towards  the  north. 
In  the  meantime  a  work  train  backed  out  from 
the  station  at  Albuquerque,  going  north,  and 
continued  backing  rapidly  until  it  was  moving 
at  the  rate  of  17  or  18  miles  an  hour.  Before 
the  men  on  the  band  car  had  proceeded  very 
far  along  the  road  they  were  overtaken  by  the 
work  train,  which  ran  over  them,  killing  the 
foreman  and  badly  injuring  the  plaintiff  and 
Mares.  Neither  of  the  latter  had  heard  the 
approach  of  the  train;  it  was  under  the  man- 
agement of  a  conductor,  and  at  that  time  there 
was  a  roadmaster  on  the  train  who  had  control 
of  the  line  of  road  where  the  accidem  occurred. 
He  was  not  in  charge  of  the  running  of  the 
train,  but  the  train  went  to  different  points  on 
the  road  as  he  had  occasion  to  visit  them  fot 
working  purposes.  Some  of  the  hands  on  the 
402]  work  train  saw  the  *hand  car  a  short 
distance  before  it  was  struck,  and  one  of  them 
tried  to  communicate  with  the  engineer  of  the 
train,  but  failed.  No  one  on  the  hand  car  was 
looking  backward  or  saw  the  approach  of  the 
work  train. 

It  was  claimed  in  the  petition  on  the  part  of 
the  plaintiff  that  the  accident  occurred  from 
the  neglect  of  the  conductor  and  of  the  hands 
on  the  work  train,  and  also  by  reason  of  the 
neglect 'of  thesection  foreman  on  the  hand  car 
with  the  plaintiff  in  ordering  filaintiff  to  face 
north  while  working  the  car,  and  in  not  keep- 
ing a  lookout  himself  for  the  approach  of  the 
train  from  behind. 

The  defendant  had  filed  a  plea  of  not  guilty. 

Upon  the  trial  of  the  artion.  after  the  evi- 
dence for  both  sides  had  been  introduced  and 
each  side  had  rested  the  case,  the  defendant 
moved  the  court  *'to  instruct  the  jurv  to  find 
for  the  defendant  upon  the  ground  that  the 
negligence,  if  any,  throui^h  which  the  plain- 
tiff was  injured  was  the  negligence  of  the  fel- 
low servants  of  the  plaintiff,  for  which. the  de- 
fendant is  not  liable."  After  hearing  argu- 
ments, the  court  overruled  the  defendant's 
motion,  and  counsel  for  the  defendant  then 
and  there  excepted. 

1058 


After  the  verdict  for  plaintiff  had  been  ren- 
dered and  judgment  entered  thereon,  the  de- 
fendant obtained  a  writ  of  error  from  the  su- 
preme court  of  the  territory  to  review  the  rul- 
ings of  the  district  court.  Various  assignments 
of  errors  were  made,  and  among  them  was  the 
eighth,  which  reads  as  follows:  "The  court 
erred  in  not  sustaining  defendant's  motion  to 
instruct  the  jury  to  find  a  verdict  in  favor  of 
the  defendant,  and  the  defendant  not  guilty." 

The  supreme  court  held  that  whatever  neg- 
ligence was  proved,  as  against  the  employees 
of  the  defendant,  such  negligence  was  that  of 
fellow  servants  with  the  plaintiff,  and  on  that 
ground  the  iudgment  was  reversed  and  judg- 
ment ordered  in  favor  of  the  defendant,  with 
costs. 

The  plaintiff  seeks  here  a  reversal  of  the  last 
judgment. 

We  think  the  decision  of  the  supreme  court 
was  right,  and  that  the  judgment  entered 
thereon  must  be  affirmed. 

The  cases  of  *B>dttmore  d  0.  R.  Co.  v.  [403 
Baugh,  149  U.  8.  368  [37:  1V4];  Northern  P.  A 
Co.  V.  Hambly,  154  U.  S.  349138: 10091;  North- 
ern P.  B.  Co,v. Peterson,  162  U.  S.  346  [40:  9941; 
and  Northern  P.  R.Co.Y.Charless,  162  U.  S.  859 
[40:  999 1,— cover  this  case  in  all  its  aspects,  and 
render  it  entirely  clear  that  the  employees  of 
the  defendant  herein,  whose  negligence  caused 
the  injury  to  the  plaintiff,  were  his  fellow  serv- 
ants at  that  time,  and  hence  the  defendant 
cannot  be  held  liable  to  plaintiff  for  the  injuries 
sustained  by  him  as  a  result  of  that  negligence. 

The  counsel  for  the  plaintiff  has  argued  l)e- 
fore  us  that  the  defendant  must  be  held  re- 
st >onsible  because  the  plaintiff  had  been  directed 
bv  the  foreman,  under  whose  orders  he  was 
placed,  to  look  north  while  he  was  on  the  car, 
and  had  received  the  foreman's  assurance  that 
he  (the  foreman)  would  warn  him  of  the  ap- 
proach of  danger,  and  that  as  the  foreman 
failed  to  do  so  it  was  the  failure  of  the  defend- 
ant to  do  something  which  it  was  bound  as  a 
master  to  do  in  furtherance  of  the  obligation  it 
was  under  to  see  that  the  plaintiff  had  a  reason- 
ably safe  place  in  which  to  perform  his  work. 
We  do  not  perceive  that  the  doctrine  as  to  the 
duty  of  the  master  to  furnish  a  safe  place  for 
the  servant  to  work  in  has  the  slighest  applica- 
tion to  the  facts  of  this  case.  There  is  no  in- 
timation in  the  evidence.nor  is  any  claim  made, 
that  the  hand  car  upon  which  the  plaintiff  was 
riding  was  not  properly  equipped  and  in  good 
repair,  and  in  every  way  fit  for  the  purpose  for 
which  it  was  used.  It  was  a  perfectly  safe  and 
proper  means  of  transit  in  and  of  itself  from 
the  station  at  Albuquerque  to  the  point  where 
the  plaintiff  was  going  to  work.  The  negli^ 
gence  of  the  section  foreman  in  failing  to  note 
the  approaching  train  and  to  give  the  proper 
warning,  so  that  the  car  might  be  taken  from 
the  track,  was  not  the  neglect  of  the  defendant 
in  regard  to  the  performance  of  any  duty 
which  as  master  it  owed  the  plaintiff.  If  the 
car  were  rendered  unsafe,  it  was  not  by  reason 
of  any  lack  of  diligence  on  the  part  of  the  de- 
fendant in  providing  a  proper  car,  but  the  dan- 
ger arose  simply  because  a  fellow  servant  of 
the  plaintiff  failed  to  discharge  his  own  duty 
in  watching  for  the  approach  of  a  train  from 
the  south. 

*Upon  an  examination  of  the  cases  [404 
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abore  cited  it  will  be  found  that  the  priDciples 
therein  laid  down  clearly  and  plainly  cover  this 


Thejudgment  must  he  affirmed, 
Mr.  Justice  Harlan  dissents. 


THE  UMBRIA. 
(See  S.  C.  Reporter's  ed.  404-423.) 

Speed  cf  eteamer  in  a  fog— order  to  go  at  full 
ipeed — management  of  injured  veseel — custom 
^-proper  precaution — circvmetances— porting 
helm — ISth  article — avoiding  collision — con- 
tributory fault — rule  uj  liahility— damages. 

L  A  vessel  Is  gravely  in  fault  for  runnfDgrata 
speed  of  from  16  to  19  knots  an  hour  within  12 
miles  of  New  York  harbor,  in  the  track  of  vessels 
going  in  and  out,  wben  there  is  an  intermittent 
or  variable  fog  which  is  sometimes  so  dense  tbat 
vessels  cannot  see  each  other  more  than  1  or  2 
lengths  off. 

9,  Ad  order  to  go  ahead  at  full  speed  in  a  fog,  after 
hearing  whistles  from  another  vessel  the  course 
and  position  of  which  have  not  been  definitely  as- 
certained, and  which  is  in  fact  so  near  that  a  col- 
lision results  within  a  minute  or  two,  is  a  gross 
Ifault,  although  the  master  thought  the  whistles 
indicated  that  the  vessel  was  a  long  distance  off 
and  well  out  of  his  course. 

8L  Doubts  regarding  the  management  of  the  in- 
jured vessel  or  contribution  of  her  faults,  if  any, 
to  the  colitsion,  should  he  resolved  rn  her  favor, 
where  the  gross  fault  of  the  other  vessel  was  the 
Immediate  cause  of  the  collision* 


4.  A  custom  of  large  passenger  steamers  carrying 
the  mails  to  run  at  full  speed  in  a  fog,  on  the 
ground  tbat  this  is  really  the  safer  course  for 
them,  as  they  pass  the  fog  belt  the  sooner,  cannot 
be  sanctioned  by  the  courts,  as  it  implies  a  fla- 
grant disregard  of  the  safety  of  other  vesBei8% 

6.  Notwithstanding  the  negligence  of  one  vessel  it 
the  immediate  cause  of  the  collision,  it  is  the  duty 
of  the  other  vessel  to  take  proper  precautions, 
and  the  testimony  of  her  ofQcers  and  crew  is  to 
be  accepted  as  conclusive  in  Judging  of  the  pro- 
priety of  her  manceuvers,  where  there  is  no 
other  testimony  to  contradict  it. 

0.  Where  two  steamships  are  approaching  each 
other  in  a  fog,  there  is  no  rigid  role  prohibiting 
either  ship  to  alter  her  h.lm  until  the  signals  of 
the  other  give  clear  indication  of  her  direction, 
but  each  case  must  depend  upon  its  own  circum- 
stances, which  may  afford  reasonable  ground  for 
belief  as  to  what  the  direction  must  be. 

7.  It  is  not  necessarily  a  fault  for  a  vessel  proceed- 
ing at  moderate  speed  in  a  fog,  on  hearing  a 
whistle  which  appears  to  come  from  off  her  port 
bow,  to  port  her  own  helm  two  points,  the  effect 
of  which  would  he  to  give  the  other  vessel  more 
room,  although  it  may  be  more  prudent  not  to 
change  the  course. 

8.  A  steamer  in  a  fog  is  not  guilty  of  a  violation 
of  the  Idth  article  of  the  Revised  International 
Regulations  requiring  her  to  go  at  a  moderate 
speed,  where  her  general  speed  did  not  exceed  4 
knots  an  hour,  the  lowest  speed  necessary  to  the 
maintenance  of  steerage  way. 

0.  A  steamer  in  a  fog  Is  bound  to  use  only  such 
precautions  as  wiU  enable  her  to  stop  in  time  to 
avoid  a  collision  after  the  approaching  vessel 
comes  in  sight,  provided  the  latter  is  herself  go- 
ing  at  the  moderate  speed  required  by  law. 


NoTi.  -As  to  collision:  measure  of  damaaes  for,^ 
see  notes  to  Smith  v.  Condry,  11: 35,  and  Williamson 
T.  Barrett,  14:  68. 

As  to  collision:  rights  of  steam  and  saUing  vessels 
with  reference  U>  each  other  and  in  jMtsingand  meet- 
ing: instatiees,— eee  note  to  St  John  y.  Paine,  13: 
637. 

As  to  collision:  vessel  overtaking  another^— see  note 
to  The  Abbotsford  v.  Johnson,  25: 166. 

As  to  colliKion:  rules  for  avoiding;  steamer  meet- 
ing fteamer;  instances,— see  note  to  Williamson  v. 
Barrett,  14:  68. 

As  to  collision:  damages  where  two  vessels  are  at 
faulty  for  injury  to  a  third,— see  note  to  The  Qty  of 
Hartford  v.  Rideout.  24: 030. 

Collision:  rules  of  navigation:  vessels  meeting: 
tipeea:  vettsels  in  a  fog:  steamships:  other  vessels. 

The  owner  of  a  steam  vessel  approaching  another 
head  and  head,  or  nearly  so,  is  liable  for  an  injury 
to  the  latter  by  collision  resulting  irom  a  failure  to 
answer  the  signal  of  the  latter  that  it  intends  to 
pass  on  the  right  side  of  the  other  as  required  by  a 
rule  of  navigation,  and  keeping  straight  ahead  in- 
stead of  turning  to  the  right  as  required  by  such 
rule.  Flannery  v.  Cornell  Steamt>oat  Co.  89  Hun, 
185. 

The  luffing  of  a  vessel  in  the  presence  of  immi- 
nent danger  of  collision  Is  not  such  a  fault  as  will 
preclude  recovery  for  damages  from  such  collision. 
Bigelow  V.  Nickerson.  34  U.  S.  App.  2til,  70  Fed. 
Uep.  113,  30  L.  R.  A.  836. 

The  continuance  at  unabated  speed,  without 
other  signal,  of  a  steamboat  moving  0  or  10  miles 
an  hour,  after  observing  that  its  signal  to  an  ap- 
proaching steamer  800  or  1,000  feet  distant  is  disre- 
garded, in  violation  of  the  navigation  rule  requir- 
ing it  in  such  case  to  give  specified  signals  and 
alow  down,  is  such  negligence  as  will  prevent  a  re- 


covery for  injuries  caused  by  a  collision.  New 
York  Harbor  Towboat  Co.  v.  New  York,  L.  E.  ft 
W.  R.  Co.  148  N.  Y.  674. 

A  vessel  which  leaves  port  in  a  thick  fog  without 
cargo  or  charter,  aud  drives  through  it  on  her 
regular  course,  directly  in  the  path  of  the  traffic 
to  and  from  Chicago,  at  a  speed  of  12  knots  per 
hour  while  a  light  could  not  be  distinguished  for 
more  than  400  feet,  and  does  not  check  her  speed 
until  a  fog  whistle  of  another  steamer  is  heard 
three  or  four  times,  is  at  fault  for  a  collision.  The 
Arthur  Orr,  69  Fed.  Rep.  350. 

It  is  imprudent  and  unjustifiable  navigation  for 
steamboats  to  go  so  near  to  another  high  interven- 
ing vessel  as  to  be  concealed  from  the  view  of 
others  likely  to  be  approaching  so  as  to  leave  no 
sufficient  time  for  effective  manceuvers  after  the 
proximity  of  the  other  vessel  is  known.  The  AU 
bany,  74  Fed.  Rep.  314. 

One  of  two  passing  ships,  which  persists  without 
good  reason  in  keeping  on  the  wrong  side  of  the 
channel,  in  starboarding  her  helm  when  it  is  seen 
that  the  helm  of  the  other  is  hard  to  port  and  the 
vessels  are  rapidly  approaching,  and  In  reversing 
her  engines  and  turning  her  bow  to  starboard  after 
signaling  that  she  is  going  to  port,  is  at  faplt  for  a 
collision  following  where  the  other  ship  acts  con- 
sistently with  good  seamanship.  The  Cuba  v.  Mo- 
Millan.  26  Can.  S.  C.  65L 

A  steamship  bearing  the  signals  of  another  while 
they  are  i  to  |  a  mile  apart  is  at  fault  in  falling  to 
reverse  until  the  latter  is  within  a  couple  of  lengths 
head  to  head,  where  danger  of  collision  is  evident. 
The  Friesland,  76  Fed.  Rep.  501. 

An  easily  managed  steamboat  is  at  fault  for  a 
collision  with  the  tow  of  a  tug  which  departs  from 
the  rules  of  navigation,  where  she  could  without 
difficulty  have  avoided  the  tow  by  reversing  la 
time  after  It  was  clear  that  the  tug  was  not  adopt- 
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bCTRBMR  COUBT  OF  THS  UhTTBD  STATEiL 


Oox.  Tmmm, 


kO.  A  vcftsel  runolDir  at  a  moderate  speed  io  a  fog 
Is  not  ctiarireable  with  contributory  fault  for 
keepinfr  ber  engines  In  motion.  In  case  of  her  col-  . 
Ifsion  with  an  approaching  vessel  which  was  run- 
ning at  such  speed  that  a  collision  could  not  pos- 
sibly have  been  avoided  by  the  stopping  and  re- 
versing of  the  former  vesseL 

11.  If  two  steamers  are  approaching  each  other  In 
a  fog  their  manceuvers  must  be  determined,  not 
by  the  chance  of  their  meeting  at  a  point  where 
their  courses  intersect,  but  upon  the  theory  that 
their  courses  shall  not  actually  intersect;  in  other 
wordji,  that  both  will  stop  before  the  point  of  in- 
tersection Is  reached;  and  if  one  of  them  is  run- 
ning at  such  speed  that  no  manoeuver  of  the 
other  can  prevent  the  former  from  passing  the 
point  of  intersection,  it  only  is  responsible. 

12.  The  probable  profits  of  a  charter  not  yet  en- 
tered upon  cannot  be  included  in  the  damages 
for  the  total  low  of  a  vessel  by  collision,  but  these 
are  limited  to  the  value  of  the  vessel,  with  inter- 
est thereon,  and  the  net  freight  pending  at  the 
time  of  the  collision. 

[No.  28.] 

Argued  March  S7,  SO,  1896,  Ordered  for  re- 
argument  December  SI,  1896.  Reargued 
March  2,  S,  1897,    Decided  April  5,  1897. 

ON  WRIT  OP  CERTIORARI  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  to 
review  a  decision  of  that  court  sustainiDg  the 
decree  of  the  District  Court  for  the  Eastern 
District  of  New  York  as  t  o  the  fault  of  the 
Umbria,  but  finding  the  Iberia  also  to  be  in 
fault,  and  reversing  the  decision  of  the  district 
court  upon  a  question  involved  in  the  master's 


report,  in  a  suit  in  admiralty  by  the  owners  of 
the  steamship  Iberia  against  the  steamship 
Umbria.  to  recover  damages  for  a  collision  off 
the  coast  of  Long  Island  about  11  miles  from 
the  New  York  harbor.  Ckue  remanded  to  thi 
district  court  with  directions  to  enter  a  new  decret 
in  conformity  with  the  opinion  of  this  court. 

See  same  case  below,  40  Fed.  Rep.  893,  1 U. 
8.  App.  014. 


Statement  by  Mr.  Justice  Brownx 
*Tbis  was  a  suit  in  admiralty,  brought [405 
in  the  district  court  for  the  eastern  district  of 
York  by  the  owners  of  the  French  steamship 
New  Ibieria  against  the  British  steamship  Um- 
bria, to  recover  damages  for  a  collision,  which 
took  place  about  a  quarter  past  one  in  the  after- 
noon of  November  10,  18t^.  in  a  dense  fog  off 
the  coast  of  Long  Island,  about  11  miles  from 
the  entrance  to  New  York  harbor,  and  0  miles 
south  of  Rockaway  beach. 

The  Iberia  was  a  French  steamship  240  feet 
long,  of  1,059  tons  register,  capable  of  a  speed 
of  from  9i  to  10  knots  an  hour,  was  laden  with 
a  valuable  cargo,  and  bound  from  the  Red  sea 
and  Mediterranean  ports  to  New  York.  She 
bad  been  in  a  fog  since  8  o'clock  in  the  morn- 
ing, and  was  running  with  her  engines  "easy,** 
the  lowest  order  short  of  stopping,  at  a  speed 
of  from  8i  to  4  knots  an  hour  on  a  W.  N.  W, 
course,  and  making  occasional  soundings  with 
her  lead.  On  two  occasions,  within  a  half 
hour  preceding  the  collision,  she  had  heard  the 
whistle  of  an  approaching  steamer  a  little  oo 
her  port  bow,  had  altered  her  course  two  points 
to  the  starboard,  kept  on  until  the  whistles 


Ing  the  proper  course  and  was  unable  to  avoid  col- 
lision.   The  Little  Silver,  74  Fed.  Rep.  674. 

A  steamship  is  at  fault  for  collision  in  a  dense 
fog,  in  running  at  the  rate  of  7  knots  per  hour 
through  the  water  so  that  she  cannot  be  brought 
to  a  standstill  within  the  distance  within  which  a 
vessel  can  be  seen,  or  take  necessary  steps  for  the 
protection  of  another  vessel.  The  Louisburg,  76 
Fod.  Rep.  424, 88  U.  a  App.  64& 

Vessels  approaching  each  other  in  a  fog  and 
hearing  each  otber*s  signals,  but  being  unable  to 
determine  their  respective  positions,  must  stop 
and  await  the  lifting  of  the  fog  or  seek  to  ascertain 
each  other's  situation  by  repeated  signals,  and  at 
all  events  slow  down  so  completely  that  each  can 
stop  forward  motion  within  the  distance  at  which 
a  verael  might  certainly  be  seen  through  the  fog. 
The  Grenadier  v.  The  August  Korff,  74  Fed.  Rep. 
974. 

A  vessel  running  free  with  the  wind  on  the  port 
side,  which  without  sufficient  excuse  fails  to  per- 
form her  duty  to  keep  clear  of  another  vessel 
closehauled  with  the  wind  on  the  starboard  side,  is 
liable  for  a  resulting  collision.  The  Charles  H. 
Trickey,  0S  Fed.  Rep.  1030. 

A  schooner  running  light  and  free  11  knots  over 
the  ground  with  plenty  of  sea  room,  is  bound  to 
keep  out  of  the  way  of  another  schooner  close- 
hauled  and  about  holding  her  own,  which  is  situ- 
ated a  mile  away.  The  Robert  Graham  Dunn,  68 
Fed.  Rep.  167. 

A  schooner  running  free  on  the  port  tack  heading 
atwut  B.  i  N.  when  another  schooner  is  sighted 
sailing  closehauled  on  the  starboard  tack,  is 
bound  to  keep  out  of  the  way  while  the  latter  is 
required  to  keep  her  course;  and  the  former  is  re- 
sponsible for  a  collision  not  brought  about  by  loev- 
11  able  accident  or  some  fault  of  the  latter.  The 
Gypsum  Prince,  67  Fed.  Rap.  6UL 
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A  steamer  approaching  In  a  fog  another  whoas 
customary  course  is  to  her  knowledge  tuob  that 
they  will  paae  starboard  to  8tarl>oard  is  at  fault  for 
collision  in  erroneously  assuming  that  tbey  art 
coming  together  on  opposite  oourses,  and  giving 
the  signal  to  pass  to  port,  and  swinging  across  the 
other's  bow.   The  Flyer,  6S  Fed.  Rep.  61& 

A  tug  having  a  schooner  in  tow  and  steamship 
will  be  held  jointly  liable  for  a  ooilisiOD  betwesa 
the  schooner  and  the  steamship,  where  it  would  noS 
have  happened  had  either  taken  more  timely  9md 
efflcieot  measures  to  avoid  the  other.  The  J.  1« 
Driscoll,  68  Fed.  Rep.  1088. 

The  fact  that  there  is  no  substantial  change  la 
the  bearing  of  the  lights  of  another  vessel  is 
dent  to  make  it  obvious  to  a  bark  bound  to 
out  of  the  way  that  decided  and  timely  maocsui 
are  necessary  to  perform  her  duty.   The  Qi 
Sesrmour,  68  Fed.  Rep.  168w 

A  vessel  discovering  another  oo  her  starboari 
bow  on  a  crossing  course  at  a  distance  of  i  a  flBfla 
is  at  fault  for  a  co Jislon,  where  she  fails  to  pay  aay 
attention  to  the  movements  of  such  vessel 
wholly  disregards  her  obligation  to  avoid 
and  the  latter  does  ail  in  her  power  to  avoid 
lision  after  she  has  sufficient  reason  to  suppose 
that  the  former  will  not  fulfil  her  obUgattooa.  Tke 
Shaokamaxon,  66  Fed.  Rep.  76. 

The  failure  of  a  vessel  to  take  any  preoautloD  t» 
avoid  collision  with  another  vessel  which  flails  t» 
respond  to  signals  when  meeting  in  a  narrow  cfaSA- 
nel,  except  to  repeat  the  disregarded  signal  when 
it  is  too  late  to  avoid  collision,  is  a  f ault«  although 
the  other  vessel  may  be  more  grosslj  In  fkolt. 
The  Victory,  68  Fed.  Rep.  8BS,  Modi^ing  U  W&L 
Rep.  63L 

A  signal  that  a  tug  is  coming  down  o«  the 
board  bow  of  a  steamer,  whUe  the  tug 
sight  almost  Immediately,  only  a  few  handled  IMI 


189«. 


Ths  Umbria. 
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indicated  that  the  steamers  were  passed,  and 
then  returned  to  her  former  course.    About  a 

auarter  of  an  hour  after  passing  the  last  of 
lese  steamers  she  heard  a  whistle  which  proved 
to  be  that  of  the  Umbria,  bearing  about  two 
points  on  her  port  bow.  Immediately,  as  on 
the  previous  occasions,  her  head  was  put  two 
points  more  to  starboard,  a  short  whistle  was 
blown,  her  helm  was  steadied  upon  a  N.  W. 
course,  and  held  so.  While  so  proceeding, 
during  four  or  five  minutes,  several  more  of  the 
Umbria's  whistles  were  heard,  all  bearing  about 
the  same  direction  from  the  Iberia  (allowing 
two  points  for  the  porting),  the  sound  rapidly 
increasing  in  volume,  finally  the  Umbna 
herself  came  into  view  about  900  feet  away, 
and  bearing  about  five  poiots  on  her  port  hand. 
8he  then  put  her  engines  full  speed  ahead  in 
an  attempt  to  escape  the  Umbria  by  crossing 
her  bow  and  had  nearly  passed  her,  when  the 
Umbria  struck  her  stem  on  at  an  angle  of 
about  six  or  seven  points,  and  cut  her  stern 
completely  off. 

The  Umbria  was  a  steamship  of  the  Cunard 
4061  line,  526  feet  *long,  of  8,450  tons  register, 
capable  of  a  speed  of  19^  knots  an  hour,  and 
was  bound  upon  a  voyage  from  New  York  to 
Liverpool,  laden  with  a  cargo,  and  having  on 
board  a  number  of  passengers.  After  passing 
Sandy  Hook  and  discharging  her  pilot,  she 
was  put  upon  a  compass  course  of  E.  by  S.  )  S. 
From  half  past  twelve,  when  she  discharged 
her  pilot  at  the  outer  buov,  until  the  collision, 
she  was  kept  at  full  speed  more  or  less  of  the 
time,  as  the  intermittent  character  of  the  fog 
permitted,  sounding  her  whistle  at  intervals  of 


a  minute  or  two.  The  French  steamship  Nor- 
mandie  discharged  her  pilot  ahead  of  the 
Umbria,  and  proceeded  on  her  course  a  little 
more  to  the  southward  than  the  latter;  at  times 
being  in  sight  of  the  Umbria  and  again  being 
concealed  by  the  fog.  Her  whistle  was  heard 
from  time  to  time  on  board  the  Umbria  and 
off  her  starboard  quarter,  the  latter  having 
passed  her  before  she  reached  the  place  of 
collision.  Shortly  after  one  o'clock  the  fog 
thickened,  and  while  the  Umbria  was  running 
at  full  speed,  a  very  faint  single  blast  of  a 
whistle,  which  subsequently  proved  to  be  from 
the  Iberia,  was  thought  to  be  heard  on  the 
Umbria's  starboard  bow,  apparently  a  long  dis- 
tance off,  and  well  to  the  southward.  Upon 
hearing  this  whistle,  and  at  ten  minutes  past 
one.  her  speed  was  reduced  by  order  of  her 
master,  and  attention  given  toward  the  direc- 
tion of  the  sound  for  a  repetition  of  the  signal. 
Shortly  afterwards  a  second,  and,  as  some  say, 
a  third,  whistle  was  heard,  still  apparently  a 
long  distance  off,  on  the  Umbria's  starboard 
bow,  and  well  to  the  southward.  The  master 
of  the  Umbria  thereupon  determined  that  the 
signals  which  had  been  heard  were  from  a 
steamship  approaching  on  a  course  parallel  to 
his  own:  and  concluding  that  the  Umbria  was 
clear  of  her,  and  that  she  would  probably  port 
her  helm  to  avoid  the  Normandie,  ordered  her 
engines  full  speed  ahead  at  eleven  minutes 
past  one  o'clock.  Within  a  minute  from  the 
time  such  order  was  given,  another  whistle 
was  heard  closer  to  the  Umbria  and  drawing 
ahead  of  her,  and  almost  simultaneously  the 
Iberia  loomed  in  sight,  a  little  on  the  Umbria's 


off.  with  DOtblnflr  to  Indicate  the  presence  of  a 
tow.  does  not  make  the  steamer  In  fault  for  pro> 
ceedlnir.  when  she  passes  the  tug  in  safety  but 
strikes  the  tow.  The  Ludvlg  HolberR.  157  U.  8.  60 
(89:  eSO). 

A  vessel  to  not  obliged  to  stop  at  the  first  vigual 
heard  by  her.  unless  its  proximity  be  such  as  to  in- 
dicate Immediate  danger.    Ibid, 

A  tuflr  meeting  a  steamer  on  her  starboard  hand 
on  a  crossinfiT  course  is  not  excused  for  failure  to 
keep  out  of  the  steamer^s  way  by  the  tatter's  giv- 
ing the  signal  of  one  whistle,  where  the  latter 
keeps  her  course  as  required  by  the  rules  of  navi- 
gation.   The  Luckenbach,  87  Fed.  Rep.  619. 

A  steamer  having  another  four  points  off  her 
Btart)oard  bow  on  crossing  courses,  and  being  her- 
self five  or  six  points  off  the  starboard  bow  of  a 
third  steamer  on  crossing  courses,  is  at  fault  for  a 
collision  with  the  first  of  such  other  steamers  in 
failing  to  do  anything  to  keep  out  of  her  way  after 
the  latter  signals,  where  the  distance  between  her 
and  such  third  steamer  was  ample,  and  the  latter 
kept  out  of  her  way.  The  City  of  Chester,  68  Fed. 
Rep.  574. 

The  rule  that  the  privileged  vessel  should  keep 
her  course  and  speed  after  having  given  a  signal 
to  qualified  by  the  special  circumstance  that  to  the 
knowledge  of  the  other  vessel  she  is  a  ferry  boat 
about  to  make  her  slip;  and  her  stopping  and  re- 
versing will  not  render  her  liable  for  a  collision 
due  to  the  maintenance  of  too  high  a  speed  by  the 
other  vessel.    The  Dakota,  68  Fed.  Rep.  507. 

The  failure  of  a  schooner  in  tow  of  a  tug  to  se. 
lect  the  best  means  of  escape  from  collision  with  a 
sloop,  when  placed  in  a  position  of  danger  with- 
out  fault  of  her  owd,  will  not  rend(>r  her  liable  for 
the  collision.    The  George  W.  Childs,  67  li^.  Hep. 


The  luffllng  ap  of  a  vessel  just  before  ooUltion 
IM  U.  S. 


with  another  which  was  bound  to  keep  out  of  her 
way.  in  order  to  ease  the  blow,  is  a  manoeuver  in 
ertrcmin,  and  will  not  render  her  liable  for  the  col- 
lision. The  Gypsum  Prince.  67  Fed.  Rep.  612;  The 
Grace  Seymour.  68  Fed.  Rep.  163. 

A  steamer  is  liable  for  collision  with  a  sailing  ves- 
sel due  to  the  violation  by  her  pilot  of  rule  of  navl- 
gation  21  requiring  her  to  keep  to  the  starboard 
side  of  the  mid  chaoneL  The  Energia.  66  Fed. 
Rep.  60i. 

A  steamer  meeting  a  schooner  must  in  her  ma- 
noeuvers  allow  a  sufficient  margin  for  passing  and 
for  the  usual  and  necessary  variation  in  the  course 
of  the  schooner  through  yawing  or  leeway.  The 
City  of  St.  Augustine,  68  Fed.  Rep.  393. 

A  steamer  does  not  comply  with  the  rule  requir- 
ing her  to  keep  out  of  the  way  of  a  sailing  vessel 
entering  a  channel  under  such  circumstances  that 
she  must  accomplish  a  sharp  turn  and  need  oonsld- 
able  sea  room.  In  waiting  only  till  the  schooner 
takes  her  course  through  the  channel,  and  putting 
on  full  steam  so  as  to  reach  the  entrance  when  she 
is  performing  the  most  difficult  part  of  her  move- 
ment   The  Iron  Chief.  63  Fed.  Rep.  289. 

While  It  to  the  duty  of  a  steam  vessel  meeting  a 
sailing  vessel  to  keep  out  of  the  way  of  the  latter, 
there  to  a  correlative  duty  on  the  part  of  the  latter 
to  keep  her  course;  and  failure  so  to  do  must  be 
imputed  to  her  as  a  fault.  The  Relief.  68  Fed.  Rep. 
169. 

The  primary  responsibility  for  oolllsion  between 
a  bark  and  a  steamer  to  upon  the  bark,  where  she 
changes  her  course  after  hearing  the  steamer^s 
whtotle,  and  the  steamer  would  have  unquestion- 
ably passed  her  without  collision  had  she  not  made 
such  change.    The  Saale.  68  Fed.  Rep.  478. 

A  change  of  course  of  a  sailing  vessel  meeting  a 
steamer  will  not  render  her  liable  for.  colltoion, 
where  it  to  made  long  before  risk  of  ooUtoion  to  In- 
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starboard  bow«  on  a  course  crossing  her  own 
near)y  at  right  angles,  and  about  twice  the  Una- 
bria's  length  away.  The  Umbria's engines  were 
407  J  *immed lately  reversed  at  full  speed,  her 
helm  put  bard  aport,  but  before  the  Iberia  had 
crossed  her  course  the  collision  ensued.  She 
struck  the  Iberia  on  the  port  side,  about  80 
feet  forward  of  her  stern,  cut  her  completely 
in  two,  and  passed  ou  out  of  sight  in  the  fog. 

Upon  this  state  of  facts  the  district  court 
held  the  Umbria  to  have  been  solely  in  fault  for 
the  coUisfon,  entered  an  interlocutorv  decree, 
January  IS,  1890,  to  that  eflfect  (40  Fed.  Rep. 
893).  snd  referred  the  question  of  damages  to 
a  commissioner,  who  made  a  report  to  which 
hot  h  parties  filed  exceptions .  One  of  the  excep- 
tions by  the  llbellant,  the  owner  of  the  Iberia, 
was  sustained  by  the  court,  and  in  accordance 
therewith  a  new  report  was  made  and  a  tinal 
decree  entered  July  8,  1891,  for  the  sum  of 
$147,500.17.  Claimant  appealed  to  the  circuit 
court  of  appeals  for  the  second  circuit,  which 
rendered  a  decision  by  a  divided  court,  sus 
taining  the  decree  of  the  district  court  as  to 
the  fault  of  the  Umbria,  but  finding  the  Iberia 
also  to  have  been  in  fault;  first,  because,  after 
hearing  the  first  whistle  of  the  Umbria,  she 
changed  her  course  without  knowing  the  tat- 
ter's bearing,  course,  or  speed;  and  second, 
because  she  violated  article  18  of  the  Interna- 
tional Regulations,  by  continuing  on.  when 
she  knew,  or  ought  to  have  known,  that  the 
courses  of  the  two  vessels  were  crossing,  and 
thereby  involving  risk  of  collision.  1  U.  S. 
App.  614.  The  decision  of  the  district  court 
was  also  reversed  upon  the  question  involved 


in  the  exception  to  the  master's  report.  A 
rehearing  having  been  ref  used. libellant  applied 
to  this  court  for  a  writ  of  certiorari,  which  was 
granted. 

Mes9n.  Frederic  R.  Coudert,  Frank 
D.  Stories*  and  Rdward  L,  Owen  for  ap- 
pellant, on  first  argument. 

Mr,  Robert  D.  Benedict  for  appellee,  m 
first  argument. 

Messrs.  Frederic  R.  Coudert*  Edusard 
L.  Owen,  and  Frank  2).  Sturges  for  appellant, 

00  reargiiment. 

Mr.  Robert  D.  Benedict  for  appellee,  on 
reargument. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

1.  That  the  Umbria  was  gravely  in  fault  io 
the  matter  of  speed  is  too  clear  for  serious 
argument.  She  was  within  12  miles  of  one  of 
tbe  roost  frequented  harbors  in  the  world,  in 
the  track  of  vessels  bound  into  and  out  of  this 
harbor,  and  was  running  at  a  speed  of  from  16 
to  19  knots  an  nour  through  an  intermittent  or 
variable  fog,  wiiich  was  sometimes  so  dense 
that  vessels  could  not  see  each  other  more  than 

1  or  2  lengths  off.  She  had  heard  at  least 
two  whistles  from  the  Iberia,  and  without 
waiting  definitely  to  locate  her,  had  ordered 
her  engines  full  speed  ahead  within  a  minute 
from  the  lime  she  hove  in  sight.  Iler  excuse 
is  that  the  first  whistle  of  the  Iberia,  which 
does  not  seem  to  have  been  heard  by  the 
master,  but  was  beard  by  some  of  the  other 
officers,  appeared  to  be  upon  the  starboard 


volved.  and  cannot  operate  to  mtslead,  confuse,  or 
obstruct  tbe  navi»!ai ion  of  the  steamer.  Tbe  Bn- 
ertrln.  66  Fed.  Rep  604. 

Failure  of  a  sloop  passinpr  a  steamer  to  beat  out 
ber  tack,  and  her  sudden  cbaoRe  of  course  caus- 
inK  a  collision  with  tbe  steamer,  constitute  nesrll- 
irence  reoderingr  her  liable  for  tbe  collision*  The 
Hellef,  63  Fed.  Rep.  IfaO. 

A  Pcbooner  meetiotr  a  steamer  at  tbe  entrance  to 
a  difficult  cbannei  is  not  at  fault  In  taklnir  tbe  well- 
known  navigated  cbaniiel,  altboufrb  she  migbt 
go  throuKb  tin  open  spread  of  shallower  water 
deepenuuirb  tor  ber,  wtiere  tbere  Is  no  great  dan- 
ger of  collit>ion  if  botb  parties  exercise  due  care. 
The  Iron  Chief,  68  Fed.  Rep.  289. 

A  tuff  with  tow  meeting  a  sailinir  vessel  tieatiniir 
down  a  river  is  at  fault  lor  collision  in  taking  sucb 
a  course  as  will  brinir  ber  into  danirerous  proxim- 
ity to  tbe  sloop,  where  there  Is  plenty  of  water  to 
avoid  ber.  although  tbe  sloop  is  at  fault  in  failing 
to  beat  out  her  tack.    Tbe  Relief,  63  Fed.  Rep.  160. 

Where  two  steamers  are  meeting  end  on,  or 
nearly  so.  if  the  pilot  of  either  blows  a  single 
whistle,— the  signal  of  passing  to  tbe  right,— and 
tbe  other  steamer  answers  by  a  single  whistle,  each 
Bteamer  is  bound  to  pas*  toltsown  right;  and  if 
af terwurdd  One  of  tbe  steumei^  changes  tbe  course 
by  blowing  two  whistles,  they  must  be  given  in 
time  to  enabl  *  tbe  steamers  to  change  their  courses 
and  to  pass  ^a^eIy  to  the  lett.  or  the  steamer  giving 
the  two  whisties  is  guilty  ot  ne»rlifrenoe  if  a  collision 
thereby  occurs.  Beldeu  v.  Citase,  160  (7.  8.  674  (87: 
1218). 

If  tbe  rules  of  tbe  bosrd  of  inspectors  for  navi- 
gation of  vessels  upon  crossing  courses  apply  to 
two  vessels  iti  a  fog  near  e.«ch  other  and  neither 
knowing  the  course  or  exact  position  of  the  other, 
a  vessel  whose  duty  it  is  to  keep  ahead  cau- 
not  avoid  responsibility  for  ooilisi«in  arislog  from 
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her  failure  to  reverse,  where  she  did  not  comply 
with  tbe  rule  by  keeping  ahead,  but  stopped.  Tlis 
Fountain  City,  63  Fed.  Rep.  87. 

1*  is  the  duty  of  a  steamship  bearing  tbe  fog  bom 
of  another  vessel  in  cfoee  proximity,  in  a  denss 
fog,  but  unable  to  asoertain  ber  course  and  posi- 
tion, to  stop  and  reverse  ber  engines  so  as  to  bring 
ber  to  a  standstill  until  tbe  position  and  course  of 
tbe  other  vessel  are  known.  The  MarteUo  v.  Willejt 
163  U.S. 64  (88:  687). 

A  tug  is  at  fault  for  a  collision  In  failing  to  stop 
and  reverse  in  a  fog,  where  tbe  failure  of  anorber 
vessel  wit b  which  signals  have  been  intercbanirfd 
to  respond  toa  tbird  signal  raises  doubt  as  to  ber 
course  in  tbe  minds  of  tbe  mate,  captain,  and  look- 
out of  the  tug.  Tbe  Fountain  City,  68  FeC  Rep. 
87. 

A  steam  vessel  approaching  another  In  a  fog  so 
that  tbe  ^'bearing  of  tbe  whistle  of  tbe  one  is  s 
few  points  off  either  how**  must,  under  (J.  8.  Rev. 
Stat.  9  4233,  rule  21,  in  force  on  the. Great  Lakes. 
stop,  and,  if  necessary,  reverse,  until  tbe  exact 
position  and  course  of  tbe  other  vessel  can  be  ascer- 
tained, unless  sucb  circumstances  present  them- 
selves at  tbe  time  as  would  lead  a  reasonably  pni> 
dent  and  skilful  navigator  to  the  confident  k»eilef 
that  no  risk  of  collision  exists.  Tbe  North  Star,  M 
Fed.  Rep.  71:  Tbe  Fountain  City,  62  Fed.  Rep.  87. 

A  steamer  approaching  another  steamer  in  a  foff 
to  a  few  points  off  ber  bow  Is  guilty  of  gross  negN- 
trence  rendering  ber  liable  for  a  collision,  io  ml^ 
taking  a  double  blast  from  tbe  other  for  a  single 
blast  or  two  of  them,  and,  witboat  stopping  to  as- 
certain ber  exact  position  and  course,  taking  it  for 
granted  tbHt  she  is  gomgto  port,  and  herself  port- 
ing so  as  to  run  across  tbe  bows  of  the  other.  TIM 
North  Star.  62  Fed.  Rep.  71. 

Of  two  vessels  upon  crossing  or  ioterferioff 
courses,  the  one  whose  duty  it  is  t6  keep  out  of  tke 
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bow,  apparently  a  long  distance  off;  tbat  the  i 
•econd  whistle  also  seemed  a  lonc^  distance  oil 
and  well  to  the  southward;  and  the  master, 
■upposine  that  they  were  from  a  steamer 
approaching  upon  a  course  parallel  to  bis  own. 
concluded  that  he  was  clear  of  her  or  had 
shaken  her  off;  that  the  approaching  steamer 
would  probably  port  her  helm  to  avoiof  the  Nor- 
mandie,  which  was  coming  up  on  the  Umbria's 
starboard  quarter,  and  therefore  ordered  his 
engines  full  speed  ahead  to  avoid  the  dnnger 
consequent  upon  such  a  movement  on  the  part 
of  the  Iberia.  This  assumption  was  clearly  an 
insufficient  excuse  for  the  order.  It  is  difficult 
to  locate  the  exact  position  of  a  vessel  in  a  fog, 
and  still  more  difficult  to  determine  her  course 
and  distance;  and  while  a  whistle  continues  to 
be  heard  so  nearly  ahead,  it  is  manifestly  un- 
safe to  assume  that  she  is  upon  a  course  that  will 
take  her  clear.  The  assumption  might  be  jus- 
tified if  the  signals  were  often  repeated  and  kept 
constantly  growing  fainter  or  broader  off  the 
409]  bow;  but  in  this  case  the  Umbria  *heard 
but  two,  or  possibly  three,  whistles  from  the 
Iberia,  the  last  one  of  which  must  have  seemed 
nearer  than  the  first,  since  the  steamers  were 
rapidly  approaching  each  other.  The  Iberia 
could  not  have  appeared  to  be  further  to  south- 
ward than  when  her  first  signal  was  blown, 
since  she  had  then  ported  two  points,  and  was 
really  further  to  the  northward.  In  resuming 
his  speed  under  such  circumstances,  the  master 
acts  at  his  peril.  As  was  said  by  Sir  Robert 
Fhillimore,  in  the  case  of  The  Kirhy  Hall,  L. 
R.  8  Prob.  Div.  71:  "We  wish  to  state  with 
as  much  emphasis  aa  possible,  that  those  in 


charge  of  a  ship  in  such  a  dense  fog  as  was 
descrilied  in  this  case  should  never  conjecture 
anything  when  they  hear  a  whistle  in  such 
close  proximity,  as  was  the  case  here,  whether 
the  sound  appears  to  them  to  come  from  a  ves- 
sel approaching  them  or  not."  Of  course  there 
is  a  point  depending  upon  the  number,  dis- 
tinctness.and  apparentposition  of  the  approach- 
ing signals,  beyond  which  precautions  are 
unnecessary  and  the  master  has  the  right  to 
assume  that  he  has  shaken  off  the  other  vessel, 
but  it  is  entirely  clear  that  that  point  had  not 
been  reached  in  this  case,  and  tbat  the  imme- 
diate cause  of  the  collision  was  the  order  to  go 
ahead  at  full  speed  before  the  course  and 
position  of  the  Iberia  had  been  definitely  ascer- 
tained. Indeed,  so  gross  was  Ihc  fault  of  the 
Umbria  in  this  connection,  that  we  should  un- 
hesitatingly apply  the  rule  laid  down  in  Alexan- 
dre V.  Mnchan  {''The  City  of  Sew  York,"  147  U. 
S.  72,  85  [87:  84,  90],  and  The  Ludvig  IMjerrj. 
157  U.  S.  60,71  [39:  620.  624],  that  any  doubts 
regarding  the  management  of  the  other  vessel, 
or  the  contribution  of  her  faults,  if  any.  to  the 
collision,  should  be  resolved  in  her  favor.  It 
wassuggested  upon  the  argument  that  it  wascus- 
tonfiary  for  large  passenger  steamers  carrying 
the  mails  to  run  at  full  speed  in  a  fog,  and  that 
this  was  really  the  safer  course  for  them,  as 
the  greater  the  speed  the  sooner  thev  pass  the 
foggy  belt.  However  this  may  be,  the  custom 
is  not  one  to  which  the  courts  can  lend  their 
sanction  aa  it  implies  a  fiagrant  disiegard  of 
the  safety  of  other  vessels. 

2.  But  notwithstanding  the  negligence  of 
the  Umbria,  the  Iberia  was  chargeable  with  the 


WET  to  liable  for  collision  If  she  fails  to  allow  a  suf- 
ficient margin  for  theoontingreociesof  navigation. 
Thames  Towboat  Co.  v.  Oentral  R.  Ck>.  61  Fed.  Rep. 
117. 

A  steam  vessel  beartoR  the  tog  signals  of  another 
steamer  upon  her  starboard  band  has  the  duty  of 
avoiding  such  other  steamer.  Tbe  Pboenlx,  66 
Fed.  Rep.  927. 

The  tlrst  of  two  steamers  meeting,  which  violates 
the  rules  of  navigation  requiring  them  to  pass  star- 
board to  starboard,  by  siffnaHng  the  other  to  pass 
port  to  port,  takes  the  risk  of  passing  In  safety, 
and  is  held  in  fault  for  a  collision  in  failing  in  the 
movement.    The  Oceanic,  61  Fed.  Rep.  338. 

A  steamship  is  at  fault  for  a  collision  in  a  fog,  in 
deviating  from  her  proper  course  and  continuing 
at  a  dangerous  rate  of  speed  when  the  near  prox- 
imity of  another  vessel  is  in  fact  known  to  her 
officers,  instead  of  stopping  until  tbe  position  and 
course  of  sucb  other  vessel  have  been  made  out  and 
proper  signals  for  passing  given  and  understood  by 
both,  as  required  by  law.  The  Premier,  60  Fed. 
Rep.  797. 

A  tug  is  not  rendered  liable  for  a  collision  with  a 
steamship  by  tbe  fact  tbat  her  engineer  leaves  her 
engine  and  runs  at  tbe  last  moment  to  save  bis  life, 
where  the  collision  is  not  attributable  to  hia  act. 
The  Delaware,  61  Fed.  Rep.  626. 

A  bark  obaogiog  her  course  to  start)oard  In  a 
thick  fog  after  bearing  a  steamer's  whistle,  so  as  to 
bring  about  a  collision,  is  primarily  responsible  for 
tbe  collision.    Tbe  Saale,  69  Fed.  Rep.  716. 

A  tug  meeting  a  sloop  in  a  narrow  channel  in 
New  York  barbor  is  to  blame  for  a  collision  where 
she  fails  to  see  the  sails  of  the  sloop  in  sufficient 
time,  and  fails  to  reverse  at  all;  and  it  is  not  suffi- 
cient excuse  tbat  tbe  pilot  did  not  know  which  way 
tbe  sloop  was  going,— especially  where  she  could  re- 
verse in  three  seconds,  and  reversal  for  a  very  short 
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period  would  have  detained  the  tug  enough  to 
permit  tbe  sloop  to  pass  on  and  avoid  the  ooIUbIod. 
The  Brinton.  59  Fed.  Rep.  714. 

A  pilot  boat  which  first  perceives  a  stenraship 
going  at  7  knots  an  hour  in  a  dense  fog.  at  a  dls- 
tance  of  from  1,000  to  1,300  feet,  while  tiie  wind  is 
light,  is  in  extremis,  and  is  not  bound  to  undertake 
any  sudden  change  of  course.  Tbe  Orizaba,  57  Fed. 
Rep.  247. 

A  pilot  boat  is  not  at  fault  for  keeping  her  course 
In  accordance  with  the  23d  rule  of  navigation  after 
hearing  or  sightmg  a  steamer  which  comes  in  col- 
lision with  her,  where  the  location  of  the  steamer  is 
io  be  made  out  by  the  bearings  of  her  signal 
through  tbe  fog,  and  where,  although  such  bear- 
ing is  not  perceptibly  changed,  no  one  can  tell  but 
that  the  very  moment  chosen  for  a  change  of  course 
will  be  that  when  the  steamer  will  change  her  own, 
or  whether  sucb  change  by  tbe  steamer  will  be  to 
port  or  starboard.  La  Normandie,  68  Fed.  Rep. 
427. 

A  steamer  which,  meeting  another,  attempts  to 
cross  the  latter*s  t)ow  and  fails  to  atop  and  reverse 
when  the  latter  makes  no  response  to  her  signal,  is 
at  fault  for  an  ensuing  collision,  although  the  latter 
Is  guilty  of  inexcusable  misconduct.  Tbe  New 
York.  58  Fed.  Rep.  663. 

*  A  steamer  whose  officers  fail  to  hear  two  signals 
by  another  jteamer,  and  to  see  her  after  their  atten- 
tention  is  challenged  by  a  third  whistle,  until  she 
sounds  an  alarm  whistle,  when  they  are  scarcely  i 
of  a  mile  apart,  although  the  weather  is  favonible 
and  the  conditions  call  for  careful  navigation:  attd 
which,  although  Invoking  against  tbe  other  vessel 
rules  19  and  21,  neither  holds  her  course  as  required 
by  tbe  former,  nor  slackens  speed,  but  changes  her 
course  and  keeps  her  speed  to  the  very  instant  of 
colllson,— is  guilty  of  Inexcusable  misconduct  ren- 
dering her  liable  for  a  collision,  and  which  should 
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duty  of  takiDg  proper  precaations,  and,  in 
410]  *JudgiDg  of  ihe  propriety  of  her  man- 
(Buvers,  we  are  obliged  to  accept  the  testimony 
of  her  officers  and  crew  as  conclusive,  since 
there  is  no  other  testimony  to  contradict  it. 

It  appears  that  she  was  bound  toward  New 
York  harbor  upon  a  course  crossing  to  the 
northward,  but  still  not  far  from  parallel  to 
that  of  the  Umbria,  and  was  proceeding  at  a 
speed  of  from  3i  to  4  knots  an  hou  r.  Her  officers 
say  that  they  heard  the  Umbria's  first  whistle 
about  two  points  on  her  port  bow;  that  her 
helm  was  immediately  ported  and  her  head  put 
two  points  more  to  starboard,  bringing  her 
upon  a  northwest  course,  which  she  held  until 
she  came  in  sight  of  the  Umbria.  This  brought 
her  upon  a  course  more  than  two  points 
divergent  from  that  of  the  Umbria.  While 
proceeding  under  this  course,  several  more 
whistles  were  heard  from  the  Umbria,  bearing 
in  about  the  same  direction  (allowing  two 
points  for  the  porting),  and  rapidly  increasing 
io  volume.  There  could  be  but  one  interpre- 
tation put  upon  these  signals.  A  steamer  was 
drawing  rapidly  nearer  upon  a  course  crossing 
that  of  the  Ibe||a.  That  she  was  nearing  her 
was  evident  from  the  increasing  loudness  of 
each  succeeding  whistle;  that  she  was  not 
upon  a  parallel  course  was  evident  from  the 
fact  that  the  Iberia  was  herself  upon  a  course 
which,  if  continued,  would  have  carried  her 
ashore  upon  Rockaway  beach.  The  proba- 
bilities all  were  that  the  other  steamer  was 
bound  out  from  New  York  harbor. 

Under  such  circumstances,  and  in  view  of 
the  fact  that  the  exact  position  and  course  of 


the  Umbria  could  not  be  determined,  we  think 
it  would  have  been  more  prudent  on  the  part 
of  the  Iberia  not  to  have  changed  her  course 
until  the  position  and  course  of  the  approach- 
ing steamer  had  been  definitely  ascertained, 
although  we  should  be  reluctant  to  hold  that 
such  change  of  course  was  a  fault  on  her  pert, 
which  should  condemn  her  in  a  moiety  of  the 
damages.  There  are  \indoubted1y  authorities 
and  some  expressions  of  this  court  to  the  effect 
that  a  change  of  the  helm,  in  ignorance  of  the 
exact  position  and  course  of  an  approaching 
vessel,  is  a  fault,  although  we  have  never  held 
that  it  would  be  a  fault  in  every  case  presenting 
these  conditions.  The  Sarah  WaUonv.  The  Sea 
Oull,  90  U.  S.  23  Wall.  165,  175,  177  [28:  90. 
981;  *AUxandre  ▼.  Machan  {''The  City  [411 
o/Neio  Torie*)  147  U.  8.  72,  85  [37:  84,  90];  The 
Jamie  Watt,  2  W.  Rob.  Adm.  271;  The  Alberta, 
23  Fed.  Rep.  807,  811;  The  Bovgaintille,  L. 
R.  5  P.  C.  816;  Tlie  Francania,  4  Ben.  181, 
185;  The  Shakspeare,  4  Ben.  128;  The  Lome, 
2  Stu.  Adm.  177;  The  Western  Metropolis.  % 
Ben.  399,  402;  The  Hammonio,  4  Ben.  518, 522; 
The  Northern  Indiana,  3  Blatchf.  92, 110;  The 
North  Star,  43  Fed.  Rep.  tt07,  22  U.  S.  App. 
242,  252;  The  Fountain  City,  22  U.  S.  App. 
801;  The  Arthur  Orr,  69  Fed.  Rep.  350;  The 
Resolution,  6  Asp.  Mar.  L.  Cas.  363. 

We  think,  however,  that  a  more  reasonable 
position  in  this  connection  was  taken  by  the 
House  of  Lords  in  the  case  of  The  Vindth 
mora  [1891]  A.  C.  1,  in  which  it  was  held 
that  there  was  no  rigid  rule  that  where  two 
steamships  were  approaching  each  other  in  a 
fog  so  as  to  involve  r&k  of  collision,  neither 


result  in  a  suspension  or  revocation  of  ber  master^s 

license.    IhUL 

A  Bcbooner  which  is  to  the  leeward  of  a  barken- 
tiue  at  niffbt  nearly  bead  on,  tbe  lijchts  of  botb 
vessels  belngr  clearly  visible,  is  at  fault  for  a  colli- 
0ion  produced  by  her  failure  firmly  to  keep  ber 
course;  but  the  barkentine  sailinfr  free  is  also  at 
fault  wbere  she  steers  a  course  unnecessarily  close 
to  tbe  otber  vessel  in  violation  of  tbe  rule  requir- 
Inir  ber  to  keep  clear.  Tbe  Rabonni,  53  Fed.  Bep. 
862,  ModifylnfiT  53  Fed.  Rep.  943. 

A  steamer  wblcb  collides  witb  a  saillnflr  vessel  be- 
cause of  tbe  breaking  of  ber  rudder  chain  witbout 
unusual  strain  is  liable  for  tbe  collision,  wbere  ttye 
cbain  Is  of  medium  quality  andbaslost  one  tbird  of 
tbe  area  tbrouffb  long  wear.  Tbe  Riversdale,  68 
Fed.  Rep.28S. 

A  schooner  meeting  a  steamer  is  at  fault  for  a 
collision,  wbere  tbe  steamer  is  always  to  the  wind- 
ward and  tbe  sbooner  luffs  so  that  tbey.  come  into 
collision  at  right  angles.   The  Portia,  56  Fed.  Rep. 

1017. 
A  atenmer  wbicb.meetinganotberend  on  or  nearly 

so,  fails  to  appreciate  the  situation  by  endeavoring 

to  avoid  a  sailing  vessel,  and  thereby  brings  about 

a  collision  witb  such  steamer,  is  responsible  for  tbe 

collision.    Tbe  Sarah  Thorp,  60  Fed.  Rep.  687, 1  U. 

8.  App.  16i. 

Steamers  approaching  each  otber  In  a  dense  fog 
are  jointly  responsible  for  a  collision,  wbere  botb 
fail  to  reverse  after  bearing  each  otber^S  signals. 
Tbe  Midland,  48  Fed.  Rep.  SSL 

A  bfig  sailing  free  Is  liable  for  a  collision  in  dear 
weatber,  in  Long  Island  sound,  witb  a  schooner 
doaebauled  on  tbe  wind,wbere  both  vessels  exhibit 
the  proper  light  and  there  is  no  Inevitable  accident 
or  fault  on  tbe  part  of  tbe  schooner  wbksh  brings 
about  tbe  collision.  The  Havilab,  60  Fed.  Rep.  SSL 
1  CJ.  &  App.  188. 
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If  a  steam  vessel  was  brought  Into  extreme 
danger  by  the  fault  of  a  sailing  vessel,  thesteam  ves- 
sel will  not  be  held  to  blame  for  any  error  of  judg- 
ment at  tbe  time,— especially  where  nothing  sbe 
could  have  done  would  have  averted  the  collision, 
and  sbe  did  everything  she  could  to  that  end.  rbe 
Blue  Jacket  v.  Tacoma  Mill  Co.  144  U.  8. 871  (86: 4fl8i. 

A  sailing  vessel  wbich,  by  the  use  of  a  foghorn 
blown  by  steam.  Instead  of  atmoApberic  pressure  as 
required  by  the  sailing  rules,  deceives  a  steamer 
approaching  ber  in  a  fog  into  believing  that  anotber 
steamer  is  approaching,  and  aoUng  accordingly, 
and  thereby  produces  a  collision.  Is  solely  liat)le 
for  its  results.    The  Parthian,  48  Fed.  Rep.  175u 

When  two  steamers  are  approaching  each  other 
in  a  fog,  and  repeated  signals  from  each  of  them 
indicate  that  they  are  drawing  together  upon  op- 
posite or  crossing  courses,  it  Is  the  duty  of  each  to 
stop  until  they  come  to  a  dear  understanding  with 
regard  to  their  respective  positions  and  oouraes, 
and,  if  their  be  any  confusion  of  signals,  or  any 
otber  apparent  risk  of  collision,  it  is  thelrdaty  not 
only  to  stop  but  to  reverse  their  engines.  The 
North  Star,  48  Fed.  Rep.  807. 

If  two  vessels  under  steam  are  oroasing  so  as  to 
Involve  risk  of  collision,  the  vessd  which  has  the 
otber  on  her  own  starboard  side  most  keep  out  of 
tbe  way  of  the  other,  and  the  other  must  keep  b^ 
course,  to  avoid  collision.  The  B.  A.  Packer  v.  New 
Jersey  Xlghterage  Go.  140  IT.  a  809  (8S:  453). 

A  steam  vessel  Is  bound  to  keep  oat  of  the  way  of 
a  schooner,  and  If  a  collision  oooura,  the  steamer 
must  be  hdd  wholly  responsible,  unless  she  shows 
a  fault  on  the  part  of  the  schooner  whioh  oontrf b- 
uted  to  the  collision,  or  that  It  was  due  to  aoavoM- 
able  accident.  The  Naoooohe  v.  Mosele7«  131  (7.  & 
880(84:6871. 
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•hip  ought  to  alter  her  helm  until  the  signals 
of  Uie  other  gave  clear  indication  of  her  afirec- 
tion;  and  that  each  case  must  depend  upon  its 
own  circumstances,  whic^  might  a£ford  rea- 
aonable  ground  for  believing  what  the  direc- 
tion must  be.  In  that  case  it  was  argued  that 
one  of  the  steamers  concerned  must  be  held  in 
fault  for  having  starboarded  before  her  officers 
knew  the  direction  in  which  the  approaching 
steamer  was  coming.  In  considering  this, 
Lord  Herschell  remarked:  "I  do  not  think  the 
cases  which  the  learned  counsel  cited  support 
the  proposition  that  there  is  any  such  absolute 
bard  and  fast  rule  as  that  a  vessel  having  only 
the  indication  of  a  single  whistle  from  the 
other  vessel  is  never  Justified  in  manoeuvering, 
and  must  always  be  held  to  blame  if  she  does 
maneuver.  I  should  be  very  sorry  to  say 
anything  to  indicate  any  dissent  from  the  view 
that  where  two  vessels  are  approaching  one  an- 
other in  a  fog,  without  any  sufficient  indica- 
tion to  justify  action,  neither  vessel  would  be 
Justified  in  altering  her  course.  I  think  the 
proper  steps  to  be  taken  in  such  a  case  would 
be  for  each  vessel  to  keep  the  course  nn  which 
•he  was  proceeding.  But,  although  I  entirely 
agree  that  that  is  a  good  general  rule  to  lay 
down,  yet  that  rule  must  be  interpreted  in  each 
case  according  to  the  circumstances  of  that  case. 
It  is  impossible  to  lay  down  an  abstract  rule  of 
that  description  which  shall  be  applicable  to  all 
412]  circumstances,  *to  all  parts  of  the  seas, 
and  to  all  positions  of  vessels."  In  that  case, 
as  the  whistle  of  the  approaching  steamer  was 
heard  broad  off  the  starboard  bow,  it  was  held 
that  the  other  vessel  was  not  in  fault  for  star- 
boarding, and  that  such  starboarding  did  not 
contribute  to  the  collision.  See  also  T?ie 
Frankland  and  Kestrel,  L.  R.  4  P.  C.  629.  583. 

Upon  these  considerations,  while  we  think  it 
would  have  been  more  prudent  in  the  Iberia 
not  to  have  changed  her  course,  yet  in  view  of 
the  fact  that  the  whistle  of  the  Umbria  appeared 
to  come  from  off  her  port  bow,  we  should  be 
unwilling  to  say  that  it  waa  necessarily  a  fault 
on  her  part  to  port  her  helm  two  points,  the 
effect  of  which  would  be  to  give  the  Umbria 
more  room.  It  is  possible  that,  under  the 
peculiar  circumstances,  the  Iberia  had  a  right 
to  assume  that  the  Umbria  was  outward  bound 
from  New  York,  and  pursuing  a  course  sub- 
stantially parallel  to  her  own. 

The  question  whether  the  Iberia  performed 
her  whole  duty  in  continuing  upon  her  course, 
even  at  a  low  rate  of  speed,  instead  of  stopping 
when  the  whistles  of  the  Umbria  were  repeated 
and  apparently  drawing  nearer,  remains  to  be 
considered.  The  only  two  articles  of  the  Re- 
vised International  Regulations  of  1885  (23 
Stat,  at  L.  488)  which  have  any  pertinence  to 
the  case  are  the  following: 

*'Art.  18.  Every  ship,  whether  a  sailing  ship 
or  a  steamship,  shall  in  a  fog,  mist,  or  falling 
•now  go  at  a  moderate  speed." 

'*Art  18.  Every  steamship,  when  approach- 
ing another  ship  so  as  to  involve  risk  of  col- 
lision, shall  slacken  her  speed,  or  stop  and 
reverse,  if  necessary." 

The  former  of  these  articles  deals  with  the 
general  speed  of  ships  in  a  fog;  the  latter,  with 
the  special  precautions  to  be  observed  a.f tcr  the 
proximity  of  another  vessel  has  been  ascer- 
tained by  her  signals.    As  the  general  speed 
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of  the  Iberia  did  not  exceed  4  knots  an  hour— 
the  lowest  speed  necessary  to  the  maintenance 
of  steerageway — it  is  clear  that  she  was  guilty 
of  no  violation  of  the  18th  article. 

Her  conduct,  after  the  whistles  of  the  Um- 
bria began  to  be  heard  by  the  Iberia's  officers,  is 
deserving  of  more  serious  *consideration.[4 1 3 
We  certainly  do  not  wish  to  be  understood  as 
holding  that  it  is  necessary  for  a  steamer  to 
stop  the  moment  she  hears  a  whistle  ahead  of 
her  in  a  fog,  though  it  be  directly  ahead. 
Under  such  circumstances  she  may  proceed  at 
a  reduced  rate  of  speed;  but  if  the  whistle  be 
repeats  two  or  three  times,  and  appear  to  be 
drawing  nearer,  the  authorities  generally  hold 
that,  if  the  fog  be  dense,  prudent  navigation 
requires  that  she  shall  stop  her  engines  and 
drift  ahead,  until  the  approaching  steamer 
comes  in  sight,  or  her  whistles  indficate  that 
the  two  vessels  are  well  clear  of  each  other. 

A  review  of  the  leading  cases  upon  the  sub- 
lect  will  exhibit  the  circumstances  under  which 
it  has  been  held  that  steamships  navigating  in 
a  fog  or  other  atmospheric  obscuration  are 
bound  to  stop  upon  hearing  signals  from  ves- 
sels, the  exact  position  and  course  of  which  it 
is  impossible  to  ascertain. 

In  the  case  of  The  Hypodame  v.  Ohapin  (*  •  Ths 
Ei/podame^'),  78  U.  8.  6  Wall.  216  [18:  794], 
the  earliest  case  in  this  court,  a  steamer  pro- 
ceeding at  the  rate  of  6  to  8  miles  heard  a  hail 
before  it  from  a  vessel  exhibiting  no  light,  and 
immediately  slowed  her  engines,  and  then 
stopped,  dhe  was  held  to  have  been  in  fault  for 
not  insiantlyaXoppiu^  and  reversing herengines. 

The  next  is  that  of  7^^  Colorado  v.  The  H.  P, 
Bridge  {''The  Colorado"),  91  U.  8.  692  [28:  879], 
In  this  case  a  propeller  was  proceeaing  in  a 
dense  fog  at  the  rate  of  5  or  6  miles  an  hour. 
Hearing  the  blast  of  a  foe  born  from  a  sailing 
vessel,  which  was  crossing  her  course  at  the 
rate  of  4  miles  an  hour,  it  was  held  that  hei 
speed  was  excessive,  and  that  any  speed  wa» 
too  great  which  did  not  enable  the  steamer  tc 
perform  the  duty  imposed  upon  her  by  the  act 
of  Congress  *'to  keep  out  of  the  way  of  the 
sailing  vessel."  if  the  latter  has  in  all  respect! 
complied  with  the  rules  of  navigation. 

In  Alexandre  v.  Maehan  {**The  City  of  New 
York\  147  U.  8.  72  [87:  85],  it  was  held  that  a 
steamer  proceeding  at  her  usual  speed,  upon 
hearing  the  fog  horn  of  a  bark  only  one  point 
on  her  starboard  bow,  should  at  once  have 
checked  her  speed,  and  if  the  sound  indicated 
that  the  approaching  vessel  was  near,  should 
have  stopped  or  reversed  until  the  sound  was 
definitely  located,  or  the  vessels  came  in  sight 
of  each  other. 

♦And  in  The  Martdlo  v.  WilUyC'The  [414 
MarUUo"),  158  U.  8.  64  [88:  637],  a  steamer 
leaving  the  port  of  New  York  in  a  dense  fog.  at 
a  speed  of  5  to  6  miles  an  hour,  heard  a  blast 
from  a  fog  horn  on  her  starboard  l)ow,  indi- 
cating that  a  vessel  was  approaching  from  a 
direction  which  might  taxe  her  across  the 
steamer's  bow,  and  was  held  to  have  been  in 
fault  for  not  at  once  stopping,  until,  by  re- 
peated blasts  of  the  horn,  she  could  assure  her- 
self of  the  exact  bearing,  speed,  and  course  of 
the  approaching  vessel. 

The  English  cases  upon  the  subject  of 
speed  are  much  more  numerous  and  explicit. 
In  that  of  Th€  Frankland  and  Kestrel,  L.  R.  4 
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P.  C.  529,  two  steamships  were  approacbiDe 
each  other  in  a  fog  so  decse  that  vessels  could 
Dot  be  seen  at  a  greater  distance  than  200  or 
800  feet.  The  speed  of  each  vessel  was  not 
oter  t  to  g^  knots  through  the  water.  The 
finding  nf  the  fidmirulty  court  was  that  *'both 
vessels  were  going,  in  truth,  in  the  most  abso- 
lute uncertainty  as  to  the  proceedings  of  the 
other;"  and  the  opinion  of  that  court,  fortified 
by  that  of  its  uauiical  assessors,  was  "that 
upon  hearing  the  whistles  of  each  other  so  Dear 
and  approaching  each  other,  each  vessel  ought. 
Dot  only  to  have  stopped,  but  to  have  reversed 
until  its  way  was  stopped,  when  it  could  have 
hailed  and  ascertained  with  certainty  which 
way  the  head  of  the  other  vessel  waa,  and 
which  way  she  was  proceeding;  and  by  that 
means  the  collision  would  or  might  have  been 
avoided."  The  Privy  Council  was  of  the  opin- 
ion that  both  vessels  were  going  at  a  moderate 
speed:  but  tfiat  the  Frankland,  the  only  vessel 
which  appealed,  having  heard  a  whistle 
sounded  man^r  times,  indicating  that  a  steamer 
was  approaching  her  and  had  come  very  near 
to  her— so  near,  indeed,  that  if  the  vessels  had 
then  stopped  they  would  have  been  within 
hailing  distance— should  not  only  have  stopped 
the  motion  of  her  engines,  but  should  have  re- 
versed them,  and  that  she  ou^ht  not  to  have 
waited  until  the  vessels  sierhted  each  other, 
when  such  a  manoeuver  would  have  been  too  late. 

In  T/ie  Kirby  HaU,  L.  R.  8  Prob.  Div.  71,  it 
was  said  to  be  the  first  duty  of  those  who  have 
charge  of  a  steamship  in  motion  during  a  dense 
fog,  on  first  hearing  the  whistle  of  a  steamship 
in  such  close  proximity  to  them  that  a  risk  of 
415]  collision  is  involved,  *to  bring  their  ves- 
sel immediately  to  a  standstill,  and  not  to  exe- 
cute any  manoeuver  with  her  helm  until  they 
have  definitely  ascertained  the  position  and 
course  of  the  other  ship.  In  this  case,  although 
the  Kirby  Hall  was  going  dead  stoto,  it  was  held 
that  she  whs  to  blame  for  not  stopping  when 
the  whistle  of  the  approaching  steamer  was 
heard  the  first  time  near  at  hand,  instead  of 
going  ahead  without  knowing  where  the  other 
vessel  was  or  what  she  was  doing.  And  said 
the  court:  "We  wish  to  state  with  as  much 
emphasis  as  possible  that  those  in  charge  of  a 
ship  in  such  a  dense  fog  as  was  descrit)ed  in 
this  rase  should  never  conjecture  anything  when 
they  hear  a  whistle  in  such  close  proximity  as 
was  the  case  here,  whether  the  sound  appears  to 
them  to  come  from  a  vessel  approaching  them 
or  not."  The  fog  was  *'a8  dense  a  fog  as  one 
can  well  imagine." 

In  The  John  McTntyre,  L.  R.  9  Prob.  Div. 
135.  a  steamer  hearing  a  whistle  on  her  port 
bow  in  a  dense  fog,  **80  thick  that  she  can 
hardly  see  before  ner,"  slackened  her  speed. 
Later  on  the  whistle  was  repeated  two  or  three 
times,  clearly  nearing  her  and  in  her  vicinity, 
but  she  did  not  then  stop  and  reverse,  and  it 
was  held  that  she  was  in  fault  The  approach- 
ing steamer,  the  Monica,  though  making  only 
8  knots  an  hour,  was  admitted  to  have  l^nin 
fault. 

In  The  Dordogne,  L.  R.  10  Prob.  Div.  «, 
the  roaster  of  the  Dordogne,  while  running  in 
a  dense  fog,  heard  a  whistle  three  points  ofif 
her  starboard  bow.  On  hearing  it>^e  engines 
were  stopped.  The  whistle  was  again  heard 
broader  on  the  starboard  bow,  and  was  replied 
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to  and  the  engines  again  set  ahead.  The  en- 
gines were  again  stopped  aDd  again  moved 
ahead.  It  was  held  that,  considenng  the  war 
in  which  these  vesbdis  were  approaching  eacb 
other,  the  officer  in  charge  ought  to  have 
brought  the  Dordogne  to  a  standstill,  and. 
when  the  other  vessel  was  coming  nearer  to 
him,  he  should  have  stopped  and  reversed. 
The  other  vessel— the  Edith — was  admitted  to 
be  in  fault,  though  preceding  * 'dead  slow." 

In  the  case  of  Th£  Ebor,  L.  R.  11  Prob.  Div. 
25,  the  rule  was  stili  more  stringently  enforced. 
In  this  case,  the  plaintiff's  steamer  heard  a 
whistle  almost  directly  ahead  in  a  "thick"  fos. 
She  was  *then  going  only  about  8  knots  [4 1  o 
an  hour,  and  continued  at  this  speed  for  about 
a  minute,  until  a  second  whistle  was  heard, 
when  the  order  was  given  to  stop  and  reverse; 
but  the  defendants'  steamer  coming  in  sieht,  a 
collision  occurred.  The  defendants  admitted 
that  they  were  to  blame,  though  making  only 
8  knots  an  hour,  but  it  was  also  held  that  the 
officer  in  charge  of  the  plaintiff's  steamer,  on 
bearing  the  first  whistle,  should  have  reduced 
her  s|>eed  to  as  slow  a  rate  as  possible,  onlv 
keeping  her  under  command,  and  was  in  fault 
for  failing  so  to  do. 

In  the  case  of  The  Ceto,  L.  R  14  App.  Cas. 
670.  it  was  held  that  where  two  ateamshipt, 
invisible  to  each  other  by  reason  of  ^denM  fog, 
find  themselves  gradually  drawing  nearer  un- 
til they  are  within  a  few  ship's  lengths,  each  of 
them  ought  at  once  to  stop  and  reverse;  unlesa 
the  fog  signals  of  the  other  vessel  have  un- 
equivocally indicated  that  she  is  steered  so  aa 
to  pass  clear  without  involving  risk  of  col- 
lision; or  unless  other  circumstances  exist 
which  make  it  dangerous  to  stop  and  reverse. 
The  exact  speed  of  the  two  steamers  was  not 
given,  although  it  is  stated  in  one  of  the  opin- 
ions that  the  Ceto  was  going  "dead  alow,** 
while  the  Lebanon  had  reduced  her  speed  to 
*'easy."  Both  were  held  to  blame.  In  the 
latest  English  case  upon  this  point,  Th§ 
LancaMie  [1894],  A.  C.  1,  two  steamships 
were  approaching  one  another  on  opposite 
courses  in  a  fog.  They  came  in  sight  of 
each  other  at  a  distance  of  450  feet.  The  Ariel 
was  conceded  to  be  in  fault.  The  Lancashire, 
although  proceeding  only  at  the  rate  of  8^ 
knots  an  hour,  stopped  her  engines  on  hearinc 
the  repeated  whistles  of  the  Ariel  a  point  and 
a  half  on  her  starboard  bow,  bat  was  held  Id 
fault  for  not  reversing. 

It  is  apparent  from  an  examination  of  these 
cases  that  they  are  distinguishable  from  the 
one  under  consideration  in  two  important  par- 
ticulars, viz.,  that  the  fog  was  dense,  and  that 
the  approaching  vessel  was  herself  running  at 
a  comparatively  low  rate  of  speed. 

In  every  case  the  fog  was  described  as 
"dense"— in  The  Frankland  and  Kestrel,  "so 
dense  that  vessels  could  not  be  seen  at  a  greater 
distance  than  200  or  800  feet;"  *in  [417 
The  Kirby  HaU,  "as  dense  as  one  can  well 
imagine"  (6  Asp.  Mar.  L.  Cas.  90);  in  Ths 
John  Melntyre,  "so  thick  she  can  hardly  see 
before  her"  (0  Asp.  Mar.  L.  Cas.  278);  and  in 
the  other  -simply  as  "dense,"  or  "thick.** 
Under  such  circumstances,  it  might  well  bs 
held  to  be  the  duty  of  each  steamer  to  stop  and 
reverse  her  engines  and  feel  her  way,  until  th« 
course  of  the  other  had  been  definitely  asoer- 
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taioed.  But  in  cases  of  this  kind  much 
depends  upon  the  density  of  the  fog,  and 
aomething  must  be  left  to  the  judgment  aod 
discretion  of  the  master.  Precautions,  which 
might  be  indispensable  in  a  fog  so  thick  that 
vessels  are  invisible  at  a  distance  of  800  feet, 
might  become  unnecessary  and  even  burden- 
some if  they  can  be  seen  at  a  distance  of  1,000 
feet.  It  was  said  in  the  early  case  of  The 
Batamer,  9  Moore,  P.  C.  286,  that  "at  what- 
ever rate  she  was  going,  if  going  at  such  a  rate 
as  made  it  dangerous  to  any  craft  which  she 
ought  to  have  seen,  and  might  have  seen,  she 
had  no  right  to  go  at  that  rate.*'  This  lan- 
guage was  quoted  with  approval  io  The  Colo- 
rado V.  The  n.  P.  Bridge  {"The  Colorado")  91 
U.  8.  692.  703  [23:  379.  3831. 

So,  too,  in  the  case  of  The  Great  Eastern, 
Brown  So  L.  Adm.  287,  it  was  said  that 
"their  lordships  are  of  opinion  that  it  is  the 
duty  of  the  steamer  to  proceed  only  at  such  a 
rate  of  speed  as  will  enable  her,  after  discover- 
ing a  vessel  meeting  her,  to  stop  and  reverse 
her  engines  in  sufficient  time  to  prevent  any 
collision  from  taking  place."  Similar  lan- 
guage was  used  by  this  court  in  the  case  of 
The  Nacoochee  v.  Mosetey  {''The  Nacoocliei^') 
187  U.  8.  330,  339  [34:  687,  690]. 

The  general  consensus  of  opinion  in  this 
country  is  to  the  effect  that  a  steamer  is  bound 
to  use  only  such  precautions  as  will  enable  her 
to  stop  in  time  to  avoid  a  collision,  after  the 
approaching  vessel  comes  in  sight,  provided 
such  approaching  vessel  is  herself  going  at  the 
moderate  speed  required  by  law.  In  a  dense 
fog  this  might  require  both  vessels  to  come  to 
a  standstill,  until  the  course  of  each  was 
definitely  ascertained.  In  a  lighter  fog  it 
might  authorize  them  to  keep  their  engines  in 
sumcient  motion  to  preserve  their  steerageway. 

The  fog  in  this  case  was  what  is  termed  in- 
termittent: sometimes  dense,  sometimes  light, 
4  ISJoccasionally  lifting  so  much  as  to  *permit 
other  vessels  to  be  seen, and  again  shuttingdown 
so  as  to  hide  them  completely.  That,  imme- 
diately prior  to  the  collision,  it  was  not  a  dense 
fog  is  shown  by  the  admitted  fact  that  the 
steamers  became  visible  to  each  other  at  a  dis- 
tance of  from  900  to  1,000  feet.  Under  such 
circumstances,  if  the  Umbria  herself  had  been 
observing  the  rule  with  regard  to  moderate 
speed,  we  think  it  would  have  been  possible 
for  the  two  steamers,  by  prompt  reversal  of 
their  engines,  to  have  avoided  each  other—at 
any  rate,  the  master  of  the  Iberia  might,  in 
the  exercise  of  sound  Judgment,  have  con- 
cluded that  it  was  safer  for  him  to  maintain  a 
low  rate  of  speed  than  come  to  a  standstill 

It  should  also  be  borne  in  mind  that  she  bad 
a  right  to  assume  that,  even  if  the  Umbria 
were  not  pursuing  the  moderate  speed  required 
by  the  statute,  at  least  she  was  not  guilty  of 
maintaining  the  extraordinary  and  reckless 
speed  of  19  knots  per  hour.  While  the  signals 
of  the  Umbria  indicated  that  she  was  approach- 
ing her  very  fast,  the  bearing  of  these  signals 
tended  to  show  that  she  was  broadening  off 
from,  rather  than  bearing  in  upon,  her  course, 
and  that  the  Iberia  would  probably  pass  the 

f)oint  of  intersection  before  the  Umbria  reached 
t.  Indeed,  if  it  be  true,  as  sworn  by  her  wit- 
nesses, that  the  Iberia  was  proceeding  on  a  N. 
W.  course  after  she  had  ported,  and  the  Um- 
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bria  was  proceeding  on  a  course  E.  by  S.  f  8., 
and  the  whi>iiles  were  several  times  heard  four 
points  on  the  bow  of  the  Iberia,  there  could 
not  have  been  any  collision,  since  the  courses 
of  the  two  vessels  would  have  crossed  each 
other  far  astern  of  the  Iberia.  It  is  probably 
also  true  that,  considering  the  great  speed  of 
the  Umbria,  it  were  belter  that  the  Iberia 
should  keep  her  steerageway  rather  than  stop 
her  engines  and  reverse,  since  she  would  re- 
spond to  her  wheel  more  readily,  if  her  engines 
were  kept  in  motion  than  if  her  headway  were 
entirely  stopped.  The  case  presented  is  not 
one  where,  if  both  vessels  had  stopped  and  re- 
versed, the  collision  might  have  been  avoided; 
but  whether,  under  the  facts  as  they  subse- 
quently appeared  to  be,  the  Iberia  could  be 
deemed- in  fault  for  a  manccuver  which  would 
have  tended  to  avoid  the  collision  rather  than 
bring  *it  about,  by  aidinc  her  in  keepiDg[4 19 
out  of  the  way  of  the  Umbna. 

The  English  cases  are  also  distinguishable 
in  the  fact  that  the  approaciiing  vessel  was 
herself  running  at  a  low  rate  of  speed — jiener- 
ally  at  "dead  slow,"  or,  as  in  one  or  two  of  the 
cases,  at  ''easy  speed."  Indeed,  it  does  not  ap- 
pear that  either  vessel  was  runuina^  at  a  speed 
to  exceed  3J  or  4  knots  an  hour,  which,  how- 
ever, was  held  to  he  too  great  to  ensible  two 
ves.sel8  to  avoid  a  collision  after  they  came  in 
sight  of  each  other.  Under  such  circum- 
stances, these  decisions  can  have  but  an  imper- 
fect application  to  a  case  where  one  of  the 
steamers  is  proceeding  at  "dead  slow,"  and  the 
other  at  her  full  speed  of  16  to  19  knots  an 
hour.  While  we  do  not  question  the  sound- 
ness of  Lord  Halsbury's  observations  in  the 
case  of  The  Ceto,  L.  R  14  App.  Cas.  670,  that 
the  solution  of  the  question  of  speed  must  not 
depend  upon  the  state  of  facts  afterwards  as- 
certained, unless  there  was  enough  to  tell  both 
parties  at  the  time  what  the  condition  of  fact 
was,  still  the  whole  theory  of  the  cases  which 
hold  it  to  be  the  duty  of  a  steamer  meeting  an- 
other steamer  in  a  fog,  to  stop  or  reverse,  is 
based  upon  the  hypothesis  that  a  collision  may 
thereby  be  avoided;  and  if  the  facts  afterwards 
ascertained  indicate  that  such  manoeuver.  un- 
der the  circumstances  of  a  particular  case, 
could  not  have  subserved  any  ^aseful  purpose, 
the  steamer  ought  not  to  be  held  in  fault  for 
the  nonobservance  of  the  rule.  These  rules  are 
intended  solely  for  the  prevention  of  collisions, 
and  if  it  be  clearly  apparent  that  the  observ 
ance  of  a  certain  rule  would  not  have  pre- 
vented a  collision  in  the  particular  case,  the 
nonobservance  of  such  rule  becomes  imma* 
terial.  Thus,  there  are  a  number  of  cases 
holding  that  after  two  vessels  have  approached 
each  other  so  near  that  a  collision  has  become 
inevitable  or  imminent,  the  master  of  either 
may,  in  the  exercise  of  a  sound  judgment,  put 
his  engines  at  full  speed  with  a  possibility 
thereby  of  escaping  contact,  or  of  easing  the 
blow  (as  was  actually  done  by  the  Iberia  in 
this  case);  although  if  he  had  done  it  before  the 
collision  had  become  imminent,  it  would  have 
been  a  gross  fault.  Indeed,  article  23  of  the 
International  Regulations  makes  special  provi- 
sion for  exceptional  *case8  bv  declaring  [420 
that  "In  obeying  and  construing  these  rules  due 
regard  shall  be  had  to  all  dangers  of  navigation 
and  to  any  special  circumstances  which  may 
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render  a  departure  from  the  above  rules  Deces- 
tary  in  order  to  avoid  immediate  daueer." 

Upon  this  subject,  it  was  said  by  this  court 
In  The  Cayuga  v.  Boboken  Land  <t  Improv,  Co, 
me  Cayuga")  81  U.  8.  14  Wall.  270,  275 
20:  828,  829]:  * 'Persons  engaged  in  navigat- 
ng  vessels  upon  the  seas  are  bound  to  observe 
the  nautical  rules  enacted  by  Congress,  when- 
ever they  apply,  and  in  other  cases  to  be  gov- 
erned by  the  rules  recognized  and  approved  by 
the  courts.  Nautical  rules,  however,  were 
framed  and  are  administered  to  prevent  such 
disasters  and  to  afford  security  to  life  and  prop- 
erty, but  it  is  a  mistake  to  suppose  that  either 
the  act  of  Congress,  or  the  decisions  of  the 
courts,  require  the  observance  of  any  given 
rule  in  a  case  where  it  clearly  appears  that  the 
rule  cannot  be  followed  without  defeating  the 
end  for  which  it  was  pre.<icribed  or  without 
producing  the  mischief  which  it  was  intended 
to  avert.' 

In  the  English  cases  above  cited,  both  vessels 
were  proceeding  at  a  rate  of  speed  no  greater 
than  that  of  the  Iberia,  and  both  were  held  in 
fault  for  not  stopping  and  reversing,  because, 
if  that  had  been  done  promptly,  no  collision 
would  have  occurred;  but.  if  it  turn  out  that 
the  approaching  vessel  was  proceeding  at  such 
a  rate  of  speed  that  a  collision  could  not  possi- 
bly have  been  avoided  bv  the  other  stopping 
and  reversing,  it  cannot  oe  said  to  have  been 
at  fault  with  respect  to  such  approaching  ves- 
sel, that  she  still  continued  to  keep  her  engines 
in  motion.     In  this  case  it  is  manifest  that  no 

Erecautions  on  the  part  of  the  Iberia  would 
ave  been  of  the  sticfhtest  avail,  in  view  of  the 
extraord  nary  speed  of  the  Umbria.  It  is  true 
that  if  she  bad  stopped  promptly,  she  might 
not  have  reached  the  point  where  the  courses 
of  the  two  steamers  intersected;  but  itls  equallv 
true  that  if  she  had  been  going  at  a  much 
greater  speed  than  she  was.  she  would  have 
passed  the  point  of  intersection  before  the  Um- 
bria reached  it.  Manifestly  this  is  not  the 
proper  test  The  propriety  of  certain  manoeu- 
vers  cannot  be  determined  by  ttie  chance  that 
tbe  two  vessels  may.  or  may  not.  reach  the 
point  of  intersection  at  the  same  time,  but  by 
the  question  whether  tbeir  speed  can  be  stopped 
42lj*bcfore  their  arrival  at  the  point  where 
tbeir  courses  intersect.  If  two  steamers  are  ap 
proacbing  each  other  in  a  fog,  manifestlv  tbeir 
manoeuvers  must  be  determined,  not  by  the 
chance  of  tbeir  meeting  at  a  point  where  their 
courses  intersect,  but  upon  the  theory  that 
tbeir  courses  ^hall  not  actually  intersect — in 
other  words,  that  both  shall  stop  before  the 
point  of  intersection  is  reached;  and  if  one  of 
them  is  running  at  such  a  sp«fed  that  no  mance- 
uver  on  tbe  part  of  the  other  can  prevept  that 
one  from  passing  the  point  of  intersection,  the 
latter  only  is  responsible. 

The  court  is  therefore  unanimously  of  opin- 
ion that  tbe  damaires  should  not  have  been  di- 
vided. Tbe  majority  think  that  tbe  Iberia 
was  not  in  fault,  while  other  members  of  tbe 
court  rest  tbeir  conclusion  upon  tbe  view  that, 
even  if  nbe  were  in  fault,  such  fault  did  not 
contribute  to  the  collision. 

3.  Error  is  also  alleged  in  the  refusal  of  the 
court  of  appeals  to  allow  as  an  item  of  damage 
tbe  probable  profits  of  a  charter  party  made 
October  27,  1888,  about  a  fortnight  before  tbe 
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collision,  under  which  the  Iberia,  described  as 
then  being  on  a  voyage  from  Aden  to  New 
York,  was  to  proceed  to  Cadiz  in  Spain  with 
a  cargo  of  tobacco.  There  was  clearly  no  er- 
ror in  rejecting  this  item.  There  is  nothing 
in  the  peculiar  facts  of  the  case  to  take  it  out 
of  the  general  rule  that  in  cases  of  total  loss 
by  collision  damages  are  limited  to  the  value 
of  the  vessel,  with  interest  thereon,  and  the 
net  freight  pending  at  the  time  of  the  collision. 
The  probable  net  profits  of  a  charter  may  be 
considered  in  cases  of  delay,  occasioned  by  a 
partial  loss,  where  the  question  is  as  to  the 
value  of  the  use  of  the  vessel  pending  her  re- 
pairs. In  such  cases  the  net  profits  of  a  char- 
ter, which  she  would  have  performed  except 
for  the  delay,  may  be  treated  as  a  basis  for 
estimating  the  value  of  her  use.  WiUiam$an 
V.  Barrett,  64  U.  S.  18  How.  101, 110.  112[14: 
68.  73,  741;  The  Potomac  v.  Cannon,  105  U.  S. 
630  [26:  1194];  TTie  Mayflower,  Bro.  Adm.  876: 
The  Belgentand,  86  Fed.  Rep.  504;  The  Oorgoi, 
10  Ren.  666;  The  Argentina,  L.  R  18  Prob. 
Div.  101,  L.  R.  14  App.  Cas.  519;  The  Mary 
Steele,  2  Low.  Dec  870. 

But  in  cases  of  total  loss  tbe  probable  profits 
of  a  charter,  not  yet  entered  upon,  are  always 
rejected.  In  the  case  *of  The  Amiable  [422 
Nancy,!^  U.S.  8  Wheat.  546  [4:456],  which  was 
one  of  an  illegal  seizure  by  privateers,  a  daim 
made  for  loss  of  supposed  profits  of  the  voyage 
on  which  the  vessel  was  originally  bound  was 
held  to  have  been  properly  rejected.  Said  Mr. 
Justice  Story:  '*The  probable  or  possible  ben- 
efits of  a  voyage  as  yet  in  fieri  can  never  af- 
ford a  safe  rule  by  which  to  estimate  damages 
in  cases  of  a  marine  trespass.  There  is  so 
much  uncertainty  in  the  rule  itself,  so  many 
contingencies  which  may  var^  or  extinguish 
its  application,  and  so  many  diflSculties  in  sus- 
taining its  legal  correctness,  that  the  court  can- 
not believe  it  proper  to  entertain  it.  In  sev- 
eral cases  in  this  court,  the  claim  for  benefits 
has  been  express! v  overruled;  and  in  Del  Col 
V.  Arnold,  8  U.  d.  8  Dall.  883  [1:  624|.  and 
The  Anna  Maria,  15  U.  8.  2  Wheat.  327  |4: 
252],  it  was.  after  strict  consideration,  held 
that  the  prime  cost  or  value  of  tbe  property 
l3st,  at  the  time  of  the  loss,  and  in  case  of  in- 
iury,  tbe  diminution  in  value,  by  reason  of  the 
injury,  with  interest  upon  such  valuation,  af- 
forded the  true  measure  for  assessing  dam- 
ages." 

So,  in  England,  in  the  case  of  The  Cdlumbue, 
3  W.  Rob.  Adm.  158,  it  was  held  that  where 
tbe  vessel  was  sunk  in  a  collision  and  compen- 
sation awarded  to  tbe  full  value  of  the  vessel, 
as  for  a  total  loss,  the  plaintiff  would  not  be 
entitled  to  recover  anything  in  the  way  of  de- 
murrage for  the  loss  of  the  employment  of  his 
vessel,  or  his  own  earnings,  in  consequence  of 
tbe  collision.  See  also  The  Clyde,  Swab. 
Adm.  23:  ITie  North  Star,  44  Fed.  Repi  498. 

In  cases  of  a  partial  loss  there  is  no  injustice 
in  allowing  the  probable  profits  of  a  charter 
for  the  short  time  during  which  the  vessel  is 
laid  up  for  repairs,  but  in  cases  of  a  total  loss 
the  recovery  of  such  profits  is  limited  to  the 
voyage  which  the  vessel  is  then  performing, 
since,  if  the  owner  was  entitled  to  recover  the 
profits  of  a  future  voyage  or  charter,  thers 
would  seem  to  be  no  limit  to  such  right  so  far 
as  respects  the  time  of  its  continuance:  and  if 
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the  Tessel  were  under  a  charter  which  had 
months  or  years  to  run,  the  allowance  of  the 
probable  profits  of  such  charter  might  work  a 
^reat  practical  injustice  to  the  owner  of  the 
▼essel  causing  the  injury. 

The  cases  relied  upon  by  the  libellant  do  not 
423]  support  bis  contention.  *The  Canada, 
Lush.  Adm.  586,  was  a  case  of  total  loss,  in 
which  the  measure  of  the  loss  of  freight  was  said 
to  be  the  gross  freight  contracted  for  at  the  time 
of  the  accident,  less  the  charges  which  would 
have  been  necessarily  incurred  in  earning  it. 
The  case  is  somewhat  imperfectly  reported. 
The  vessel  was  carrying  a  cargo  from  Cadiz 
to  St.  Johns,  New  Brunswick,  and  was  lost 
before  reaching  that  place.  She  was  also  un- 
der a  charter  to  carry  timber  from  Quebec  to 
England*  but  it  does  not  appear  clearly  from 
the  report  whether  the  freight  upon  this  char- 
ter was  allowed,  or  whether  the  freight  spoken 
of  in  the  report  was  not  limited  to  the  freight 
•earned  upon  the  Toyage  from  Cadiz  to  St. 
Johns.  TJie  Star  of  India,  L.  R.  1  Prob.  Div. 
466,  was  a  case  of  partial  loss,  and,  in  addition 
to  demurrage  pending  repairs,  the  yesscl  was 
allowed  a  compensation  for  the  loss  of  a  char- 
ter party  which  had  been  canceled  by  reason 
of  her  being  unable  to  take  the  cargo  at  the 
time  agreed  upon.  This  does  not  differ  ma- 
terially from  the  rule  in  this  country.  So,  too. 
In  the  case  of  The  Consett,  L.  R.  5  Prob.  Div. 
229,  the  yessel  was  injured  by  collision,  and 
compelled  to  put  into  port  to  repair.  The  re- 
pairs occupied  so  long  a  time  that  it  was  not 
possible  for  her  to  fulfil  a  charter  into  which 
abe  had  entered,  and  so  was  allowed  damages 
for  its  loss.  In  the  case  of  T?ie  Freddie  L. 
Porter,  8  Fed.  Rep.  170,  a  vessel,  totally  lost 
by  collision,  was  chartered  for  a  fixed  time, 
and  was  lost  during  the  continuance  of  the 
charter,  before  it  had  expired.  Her  owner 
was  allowed  the  profits  of  the  whole  charter. 
The  decision  was  admitted  to  be  an  advance 
upon  any  which  had  been  previously  made, 
but  it  is  no  authority  for  the  allowance  of  a 
charter,  the  performance  of  which  had  not 
been  entered  upon. 

Upon  the  whole,  we  think  the  opinion  of  the 
court  of  appeals  dividing  the  damages  was  er- 
roneous, and  that  the  decree  of  the  district 
court  of  January  18,  1890,  with  respect  to  the 
question  of  liability  should  have  been  afl[!rmed, 
and  the  case  is  therefore  remanded  to  that 
court  with  directions  to  enter  a  new  decree  in 
conformity  with  this  opinion. 


424]  ROBERT  H.  HUNT  and  Hugh  0. 
Ward,  Flfa.  in  Err., 

UNITED  STATES. 

(See  S.  0.  Reporter's  ed.  424427.) 

Jurisdiction  of  eireuii  court  of  appeaU. 

A  writ  of  scire  facias  upon  a  forfeited  recoffoi- 
aanoe  to  secure  the  appearance  of  a  person  to 
answer  to  a  charge  of  embezzlement  is  a  case 
^'arisinfr  under  the  criminal  laws,**  of  which  the 
jurisdiction  of   the  oiroait  court  of  appeals  is 
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made  final  by  the  act  of  Congress  of  March  IL 
1801,  chap.  517. 

[No.  230.  J 

Submitted  March  fJ,  J897.     Decided  April  12. 

1897, 

JN  ERROR  to  the  United  States  Circuit. 
Court  of  Appeals  for  the  Eighth  Circuit  to 
review  a  judgment  of  that  court  affirming  the 
judgment  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Missouri  in 
favor  of  the  United  States,  plaintiff,  against 
Robert  H.  Hunt  et  al.,  upon  a  forfeited  recog- 
nizance, in  the  sum  of  $3,000,  conditioned  that 
Millard  C.  Curtis  should  appear  and  answer  a 
charge  of  embezzlement.  Dimiissed  for  want 
of  jurisdiction. 

See  same  case  below,  19  U.  8.  App.  688,  27 
U.  S.  App.  287. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hug^h  C.Ward  for  plaintiffs  in  error. 

Mr.  Edward  B.  Whitney,  Assistant  At- 
torney General,  for  defendant  in  error. 

Mr.  Justice  Oray  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  scire  facias  from  the  dis- 
trict court  of  the  United  States  for  the  western 
district  of  Missouri  against  Millard  C.  Curtis, 
Robert  H.  Hunt,  and  Hugh  C.  Ward,  upon  a 
forfeited  recognizance  in  the  sum  of  f3,000, 
entered  into  by  Curtis  as  principal  and  Hunt 
and  Ward  as  sureties,  the  condition  of  which 
was  that  Curtis  should  appear  at  the  next  term 
of  that  court  to  answer  a  charge  of  embea^- 
zling  moneys  of  a  national  banking  association, 
in  violation  of  U.  S.  Rev.  Stat.  §  6209,  and 
should  abide  the  judgment  of  the  court,  and 
not  depart  without  its  leave.  The  recogni- 
zance was  taken  before  the  clerk  of  the  court, 
under  written  authority  of  the  judge,  while 
the  court  was  not  in  se8.<)ion. 

An  answer  to  the  writ  of  scire  facias  was 
filed  by  Hunt  and  Ward,  and  a  demurrer  and 
a  replication  to  the  answer  by  the  United 
States.  A  jury  was  waived  in  writing,  and 
the  case  tried  by  the  court,  which  gave  judg- 
ment for  the  United  States.  The  case  was 
taken  by  writ  of  error  to  the  circuit  court  of 
appeals,  which  affirmed  the  judgment  and 
denied  a  ^petition  for  a  rehearing.  19  [425 
U.  S.  App.  683,  27  U.  8.  App.  287.  The  de- 
fendants thereupon  sued  out  this  writ  of  error. 

They  contended  that  the  recognizance  was 
void,  because  taken  before  the  clerk,  and  not 
before  the  judge:  and  that  the  only  authority 
for  taking  a  reco?nizance  to  answer  for  .an  of- 
fense against  the  laws  of  the  United  States  was 
under  *U.  S.  Rev.  Stat.  §  1014.  which  providet 
that  "for  any  crime  or  offenee  against  the 
United  States,  the  offender  may,  by  any  jus- 
tice or  judge  of  the  United  States,  or  by  any 
commissioner  of  a  circuit  court  to  take  bail,  or 
by  any  chancellor.  Judge  of  a  supreme  or  supe- 
rior court,  chief  or  first  judge  of  common  pleas, 
mayor  of  a  city,  justice  of  the  peace,  or  other 
magistrate,  of  any  state  where  he  may  be  found, 
and  agreeably  to  the  usual  mode  of  process 
against  offenciers  in  such  state,  and  at  the  ex- 
pense of  the  United  States,  be  arrested  and 
imprisoned,  or  bailed,  as  the  case  may  be,  for 
trial  before  such  court  of  the  United  States  as 
by  law  has  cognizance  of  the  offense." 
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But  the  first  question  presented  by  the  rec- 
ord is  whether  this  court  has  jurisdictioD  of 
this  writ  of  error.  The  United  States  contend 
that  the  case  is  one  "arisine  under  tbecrimioal 
laws,"  of  which  the  jurisdiction  of  the  circuit 
court  of  appeals  is  made  final  by  the  act  of 
March  j3,  1891  (26  Stat,  at  L.  828,  chap.  517. 
^  6).  The  plaintififs  in  error,  on  the  other 
band,  contend  that  the  writ  of  scire  facias  upon 
u  recofsn.izance  is  a  civil  action,  and  therefore 
not  a  case  arising  under  the  criminal  laws. 

How  far  a  writ  of  scire  facias  upon  a  recog- 
nizance to  answer  for  an  offense  should  be 
considered  a  civil  action  is  a  question  upon 
which  there  has  been  some  diversity  of  judicial 
opioion,  depending  in  some  degree  upon  the 
manner  in  which  the  question  has  arisen,  and 
upon  the  comparative  regard  to  be  paid  to  the 
form  of  the  proceedings,  and  to  the  purpose 
for  which  and  the  circumstances  under  which 
such  a  recognizance  is  taken. 

In  the  earlier  judiciary  acts  of  the  United 
States,  the  general  jurisdiction  of  the  courts 
of  the  United  States,  as  depending  upon  the 
suit  beinf?  of  a  criminal  or  of  a  civil  nature, 
was  usually  defined  by  the  words  "any  cause, 
426]  civil 'or  criminar(U.8.  Rev.  Stat.  §687); 
or  "any  civil  suit  or  criminal  prosecution"  (U. 
S.  Rev.  Stat,  gg  641, 648);  or,  on  the  one  hand, 
by  the  words,  ''crimes  and  offenses;"  and,  on 
the  other  hand,  by  the  words  "suits  of  a  civil 
nature,  at  common  law  or  in  equity,"  or  "suits 
at  common  law,"  or  "civil  actions."  Act  of 
September  24.  1789  (1  Stat,  at  L.  76-79.  84, 
chap.  20,  §^  9,  11,  22);  act  of  March  8,  1875 
(18  Stat,  at  L.  470.  chap.  187,  ^$5 1.  2);  U.  S. 
Rev.  Stat.  S  563,  cl.  1,  4;  U.  8.  Rev.  Stat. 
§  629,  cl.  1,  8,  20;  U.  S.  Rev.  Stat.  §  688. 

Under  those  acts  a  writ  of  scire  facias  upon 
a  recognizance  to  answer  a  criminal  charge 
might  have  been  deemed  a  civil  action.  Steams 
V.  Barrett,  1  Mason,  158;  Unite't  States  v. 
Paune,  147  U.  S.  687,  690  [87:  882,  8831;  Cam. 
V.  M'Neill,  19  Pick.  127;  Com.  v.  Stebbins,  4 
Grav,  25:  State  v.  Kivne,  41  N  H.  288.  Yet 
see  HespMica  v.  Col>l>et,  8  U.  S.  8  Dall.  467 
[1:  683],  2  Testes,  852;  Cam.  v.  Philadelphia 
County  Camrs.  8  Serg.  A  R.  151;  State  v.  Car- 
nig^  42  La.  Ann.  41o;  State  v.  Murmann,  124 
Mo.  502,  507. 

But  the  phraseoloi^y  of  the  act  of  March  8, 
1891.  chap.  517.  is  quite  different  in  this  re- 
spect. After  providing,  in  ^  5,  that  writs  of 
error  may  be  taken  from  the  district  courts  or 
from  the  existing  circuit  courts  directly  to  this 
court  "in  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime"  (since  restricted  by 
the  set  of  January  20,  1897.  chap.  18.  to  con- 
victions of  capital  crimes  only),  it  provides,  in 
^  6,  that  in  all  cases,  other  than  those  provided 
for  in  ^  5,  the  circuit  courts  of  appeals  shall 
have  appellate  jurisdiction,  and  that  their  judg- 
ments shall  l3e  final  "in  all  cases  arising"  "un- 
der the  criminal  laws."    26  Stat,  at  L.  828. 

A  writ  of  scire  facias  upon  a  recognizance 
to  answer  to  a  charge  of  crime,  even  if  it  be, 
technically  considered,  a  civil  action,  and  only 
incidental  and  collateral  to  the  criminal  prose- 
cution, is  certainly  a  case  arising  under  the 
criminal  laws;  for  it  is  a  suit  to  enforce  the 
penalty  of  a  recognizance  taken  to  secure 
the  appearance  of  the  principal  to  answer  the 
charge  and  to  abide  any  sentence  against  him; 
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the  provision  of  U.  8.  Rev.  Stat.  %  1014,  under 
which  the  recognizance  in  suit  was  taken,  i» 
contained  in  Vq  S.  Rev.  Stat.  chap.  18,  title  18, 
under  the  *heud  of  "Criminal  Proced-  [427 
ure,"  and  in  the  first  of  the  sections  regulating 
arrest,  bail,  indictments,  pleadings,  commit- 
ments, challenges,  witnesses,  trial,  verdict,  sen- 
tence, and  execution,  in  criminal  cases;  and  this 
recognizance  is,  as  it  is  described  in  g  1020,  a 
"recognizance  in  a  criminal  cause." 

Writ  af  error  dismissed  far  toant  a/Jurisdie- 
iion. 


MORRIS  L.  GLADSON,  Plff.  in  Err.. 

V. 

STATE  OF  MINNESOTA. 

(9ee  8.  a  Reporter*8  ed.  427-488.) 

State  law  reqviring  trains  to  stop  at  countf 
seats— police  power^-interferenee  trith  com- 
merce—  United  States  mails, 

L  A  railroad  aided  by  lands  ffranted  under  an  sot 
of  Conirress  with  a  provision  that  the  road  shall 
remain  a  public  hlgrhway  for  the  use  of  the  gov« 
emment,  free  from  all  toU  or  other  charge  for 
transportation  of  property  or  troops  of  the 
United  States,  and  that  It  shall  transport  mails  at 
prices  nxed  by  Confrreea  or  the  Postmaster  Gen- 
eral, and  permitting  connection  with  another 
railroad,  is  not  thereby  exempted  from  tbe  opera- 
tion of  a  state  law  requiring  trains  to  stop  at  a 
county  seat. 

2.  A  reasonable  exercise  of  the  police  power  of  tbe 
state  requiring  railroad  trains  to  stop  at  all  sta- 
tions at  county  seats  does  not  take  tbe  property 
of  the  railroad  company  without  due  process  of 
law. 

8.  A  railroad  train  running  between  two  points 
within  the  same  state,  although  carrying  pass* 
engers  who  are  to  be  transferred  to  another  train 
of  the  same  company  which  will  carry  them  to 
another  state,  is  not  exempt  from  a  state  law  re- 
quiring it  to  stop  at  county  seats,  on  the  ground 
that  this  constitutes  an  interference  with  Inter- 
state commerce. 

4.  A  train  carrying  United  States  mails  is  not  ex- 
empt from  the  operation  of  a  state  law  requiring 
all  regtUar  passenger  trains  to  stop  at  all  stations 
at  county  seats. 

[No.  240.] 

Argued  March  26,   1897,    Decided  April  If, 

1897. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
Stste  of  Minnesota  to  review  a  Judgment  of 
that  court  affirming  the  judgment  of  the  Dis- 
trict Court  of  Pine  County,  Minnesota,  against 
Morris  L.  Oladson.  engineer  of  a  passenger 
train  of  the  St.  Paul  &  Duluth  Railroad 
Company,  convicting  him  of  a  misdemeanor 
for  not  stopping  the  train  at  the  county  seat  of 
Pine  county,  as  required  by  a  statute  of  Min- 
nesota.    Affirmed. 

NOTB.— -A*  to  inttrntatt  commerce:  rtipdntion  af: 
povoer  of  ConQre»,  how  far  exclusive,^9ee  note  to 
Gloucester  Ferry  Co.  y.  Pennsylvania.  29: 158. 

As  to  power  of  Conffres*  to  regulate  commerce,— sea 
notes  to  Gibbons  v.  Ogden,  6:  28,  and  Brown  v. 
Maryland,  6:678. 

A8  to  what  is  dtie  process  of  laio,— see  note  to 
Pearson  ▼.  Yewdall,  24: 480. 
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See  same  case  below,  57  MIdd.  890. 

The  facts  are  stated  Id  tbe  opioioD. 

MenrM.  Emerson  Hadley  and  JameM  2>. 
Armatrong  for  plaintiff  \n  error. 

Me89ra,  H.  W.  Childs,  Attorney  General 
of  MiDDesota,  and  Geo,  B.  Edgerton  for  de- 
fendant in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  complaint  to  a  justice  of  the 
peace  of  the  county  of  Pine  and  state  of  Min- 
nesota, by  a  passenger  on  a  refrular  passenger 
train  of  the  St.  Paul  &  Dululb  Ruilroad  Com- 
pany, running  between  the  cities  of  St.  Paul  and 
42J$|  Duinth  in  the  state.  *and  not  beio^  "a 
train  entering  this  state  from  another  state,  or 
^oiug  from  this  state  to  another  state,  or  a 
transcontinental  train."  ngninst  the  engineer  of 
the  train,  for  not  stopping  it  on  July  22,  1898. 
at  the  station  in  the  village  of  Pine  Citv,  the 
county  sea'  of  Pine  county,  as  required  by  the 
sratutc  of  MioncBOta  of  March  81.  18U8,  chap. 
W,  by  which  it  was  enacted  as  follows: 

"All  regular  pansenjccr  trains,  run  by  any 
common  currier  operating  a  railway  in  this 
state,  or  by  any  receiver,  agent,  lessee,  or  trus- 
tee of  said  common  carrier,  shall  stop  a  suffi- 
cient length  of  time  at  its  stations  a*  all  county 
teats  within  this  state  to  take  on  and  discharge 
passengers  from  such  trains  with  safety;  and 
any  engineer,  conductor,  or  other  agent,  serv- 
ant, or  employee  of.  or  any  person  acting  for, 
tuch  common  carrier,  or  for  any  receiver, 
agent,  lessee.  Or  trustee  of  such  common  car- 
rier, who  violates  any  provision  of  this  act,  is 
guilty  of  a  misdeuieanor.  and  is  punishable  by 
a  fine  of  not  less  than  $25  nor  more  than  $100, 
or  by  imprisonment  in  the  county  jail  for  not 
less  than  ten  days  nor  more  than  three  months: 
Provided,  however,  that  this  act  shall  not  ap- 
ply to  through  railroad  trains  entering  this 
state  from  any  other  state,  or  to  transconti- 
nental trains  of  any  railroad."  Minn.  Laws 
189:^  p.  178. 

The  defendant  was  convicted  before  tbe  jus- 
tice of  tbe  peace,  and  appealed  to  the  district 
court  for  the  county.  Upon  the  trial  in  that 
court,  the  case  appeared  to  be  as  follows: 

Tbe  St.  Paul  &  Duluth  Railroad  Company 
was  a  corporation  of  tbe  state  of  Minnesota; 
and  had  become  vested,  under  the  laws  of  the 
state,  with  the  lands  received  by  the  state  un- 
der the  act  of  Congress  of  May  5.  1864,  chap. 
79.  "making  a  ^rant  of  lands  to  tbe  state  of 
Minnesota  to  aid  in  tbe  construction  of  the 
railroad  from  St.  Paul  to  Lake  Superior,"  and 
providing  that  "the  said  railroad  shall  be  and 
remain  a  public  highway  for  the  use  of  the 
government  of  tbe  United  States,  free  from  all 
toil  or  other  charge,  for  the  transportation  of 
any  property  or  troops  of  the  United  States;" 
that  "the  United  States  mail  shall  be  trans- 
ported over  said  road,  under  the  diiection  of  the 
Post  OflBce  Department,"  at  prices  to  be  fixed 
429]*by  Congress  or  by  the  Postmaster  Gen- 
eral; and  that  "any  railroad  which  may  here- 
after be  constructed  from  any  point  on  tbe 
bey  of  Superior  in  thesuteof  Wisconsin  shall 
be  permitted  to  connect  with  the  said  railroad." 
18  Stat.  at.  L.  64,  65;  Minn.  Special  Laws 
1865,  chap.  2,  p.  19;  StaU,  Marr,  v.  LuUttr,  56 
Minn.  156. 
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On  the  afternoon  of  July  2,  1898,  the  com- 
plainant was  a  passenger  on  a  train  of  the 
com  pan  V  running  from  St.  Paul  to  Dulutb, 
and  held  a  ticket  for  a  passage  from  Rush  City 
to  Pine  City,  both  being  stations  on  the  line 
between  St.  Paul  and  Duluth,  and  Pine  City 
being  a  village  of  eight  hundred  inhabitants 
and  the  county  seat  of  Pine  county;  but,  al- 
though he  showed  his  ticket  to  the  conductor, 
the  train  was  not  stopped  at  Pine  City.  The 
train  was  a  fast  express  train,  known  as  '*the 
limited,"  carrying  passengers  and  the  United 
States  mail,  running  daily  from  St.  Paul  to 
Duluth  only,  stopping  for  wood  and  water  at 
Hinrkley,  and  at  railroad  crossings  and  junc- 
tions at*  Rush  City  and  elsewhere,  but  not 
scheduled  to  stop  nor  actually  stopping  at  Pine 
Citv  or  other  stations  on  the  way.  Tbe  mail, 
and  about  one  third  of  the  passengers,  on  the 
average,  were  destined  for  West  Superior,  and 
were  transferred  at  West  Duluth  in  the  state 
of  Minnesota  to  another  train  of  the  same  com- 
pany running  thence  to  the  city  of  West  Su- 
perior in  the  state  of  Wisconsin,  just  across 
tbe  line  between  the  two  states.  To  have 
stopped  the  train  at  Pine  City  would  have 
caused  a  loss  of  time  of  from  five  to  seven  mio- 
uies,  and  an  expense  of  from  $1.25  to  $1.60. 
Two  passeneer  trains  and  a  mixed  train  passed 
daily  each  way  over  the  road  from  St.  Paul  to 
Duluth,  stopping  at  Pine  City. 

The  defendant,  as  stated  in  his  bill  of  ex- 
ceptions, "moved  the  court  for  his  discharge, 
on  the  ground  that  the  statute  under  which 
the  complaint  is  made  is  unconstitutional  on 
its  face,  not  falling  within  the  legitimate  scope 
of  the  police  power  of  tbe  state,  consequently 
being  a  taking  of  the  property  of  this  railroad 
company  without  due  process  of  law;  that, 
even  if  it  is  not  unconstitutional  on  its  face,  it 
is  unconstitutional  as  applied  to  the  train  in 
controversv:  in  the  first  place,  being  an  at- 
tempt on  tbe  part  of  the  state  to  regulate  in- 
terstate 'commerce;  and  secondly,  being[430 
an  unlawful  interference  with  and  an  attempt 
to  regulate  tbe  United  States  mail." 

The  court  denied  the  motion,  and  submitte'd 
the  case  to  the  jury,  who  returned  a  verdict  of 
guilty,  upon  which  judgment  was  rendered. 
The  defendant  appealed  to  the  supreme  coort 
of  the  state,  which  affirmed  the  judgment.  57 
Minn.  890.  The  defendant  sued  out  this  writ 
of  error. 

The  principles  of  law  which  govern  this  case 
are  familiar,  and  have  often  been  affirmed  by 
this  court.  A  railroad  corporation  created  by 
a  state  is  for  all  purposes  of  local  government 
a  domestic  corporation,  and  its  railroad  within 
the  state  is  a  matter  of  domestic  conoero. 
Even  when  its  road  connects,  as  most  railroads 
do,  with  railroads  in  other  states,  the  state 
which  created  tbe  corporation  may  make  all 
needful  regulations  of  a  police  character  for 
the  government  of  the  company  while  operat- 
ing Its  road  in  that  jurisdiction.  It  may  pre^ 
scribe  the  location  and  the  plan  of  construction 
of  the  road,  the  rate  of  speed  at  which  the 
trains  shall  run,  and  tbe  places  at  which  they 
shall  stop,  and  may  make  any  other  reasonable 
regulations  for  their  manaeement,  in  order  to 
secure  the  objects  of  tbe  incorporation,  and  tbe 
^fc^y>  good  order,  convenience,  and  comfort 
of  the  passengers  and  of  the  public.    All  such 
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regiilatioDS  are  strictly  within  tbe  police  power 
of  ibe  state.  Tbej  are  not  in  tbemselyes  reg- 
ularioos  of  interstate  commerce;  and  it  is  only 
when  they  operate  as  such  in  tbe  circumstances 
of  their  application,  and  conflict  with  tbe  ex- 
press or  presumed  will  of  Congress  exerted 
upon  the  same  subject,  that  they  can  be  re- 
quired to  give  way  to  the  paramount  authority 
of  the  Constitution  of  tbe  United  States. 
Stone  V.  Farmeri"  Loan  <k  T,  Co.  116  U.  8. 
806,  333.  334  [29:  636,  645];  Smith  v.  Alabama, 
124  U.  8.  465.  481,  482  [31:  508.  513,  1  Inters. 
Com.  Rep.  804];  IJennington  v.  Georgia^  163 
U.  S.  299,  308,  317  [41:  166,  170,  173];  New 
York,  N.  H.  dkff,  R  Co.  v.  New  York,  165  U. 
8.  628,  632  [ante,  853.  854]. 

In  Minnesota,  as  in  other  states,  tbe  county 
seat  of  each  county  is  tbe  place  appointed  for 
holding  tbe  meetings  of  tbe  county  commission- 
ers and  the  sessions  of  tbe  district  court,  and 
for  keeping  tbe  offices  of  tbe  clerk  of  that  court, 
431]  tbe  *judge  of  probate,. tbe  county  audi- 
tor, the  county  trea<^urer,  the  sheriff,  and  the 
register  of  deeds.  Minn.  Qen.  Stat.  18T8,  chap. 
8,  ^^  102, 129. 148.  174.  195,  220.  227. 258. 

The  legislature  of  tbe  state  may  well  treat 
it  as  one  important  object  of  establishing  a 
railroad  within  the  state,  that  public  officers, 
parties  to  actions,  jurors,  witnesses,  and  citi- 
zens generally,  should  be  enabled  tbe  more 
promptly  to  reach  and  leave  tbe  centers  to 
which  tbeir  duties  or  business  may  call  them. 
To  require  every  regular  passenger  train,  run- 
ning wholly  within  the  limits  of  tbe  state,  to 
stop  at  all  stations  at  county  seats,  directly  in 
its  course,  for  tbe  few  minutes,  and  at  tbe 
trifling  expense,  needed  to  take  on  and  dis- 
cbarge passengers  with  safety,  is  a  reasonable 
exercise  of  tbe  police  power  of  tbe  state,  and 
cannot  be  considered  a  taking  of  property  of 
tbe  company  without  due  process  of  law.  nor 
an  unconstitutional  interference  with  interstate 
commerce  or  with  tbe  transportation  of  the 
mails  of  tbe  United  States. 

Tbe  recent  case  of  Illinoi»  0,  R,  Co.  ▼.  lUi- 
nois,  BvUer,  168  U.  8.  142  [41: 107],  cited  by 
the  plaintiff  in  error,  was  essentially  different 
from  the  present  case. 

In  that  case,  the  statute  of  tbe  state  of  Illi- 
nois, as  construed  and  applied  by  tbe  supreme 
court  of  tbe  state,  required  a  fast  train,  carry- 
ing interstate  passengers  and  the  United  States 
mail  from  Chicago  in  tbe  state  of  Illinois  to 
places  in  other  states  south  of  tbe  Ohio  river, 
over  an  interstate  highway  established  by  au- 
thority of  Congress,  to  delay  tbe  transporta- 
tion of  such  passengers  and  mails,  by  turning 
aside  from  tbe  direct  interstate  route,  and  run- 
ning to  a  station  8i  miles  away  from  a  point 
on  that  route,  and  back  again  to  the  same 
point,  and  thus  traveling  7  miles  which 
formed  no  part  of  its  course,  before  proceeding 
on  its  way;  and.  as  the  court  observed,  the 
question  whether  a  statute  which  merely  re- 
quired interstate  railroad  trains,  without  going 
out  of  their  course,  to  stop  at  county  seats, 
would  be  within  the  constitutional  power  of 
tbe  state,  was  not  presented,  and  could  not  be 
decided,  upon  tbe  record  in  that  case.  1^  U. 
8.  158,  154  [41:  111]. 

But  in  the  case  at  bar  the  train  in  question  ran 
432]  wholly  *within  the  aUte  of  Minnesota, 
and  could  have  stopped  at  the  county  teat  of 
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Pine  county  without  deviating  from  its  course; 
and  the  statute  of  Minnesota  expressly  providea 
that  "this  act  shall  not  apply  to  through  railroad 
trains  entering  this  state  from  any  other  state, 
or  to  transcontinental  trains  of  any  railroad.^ 
Judgment  affirmed. 


Mr.  Justice  Brewer  did  not  hear  the  argii> 
ment  and  took  no  part  in  the  decision  of  uia 


case. 


Be  PHILIP  HIEN,  Pttitumer. 

(See  8.  a  Beporter*s  ed.  488^498^ 

Rulei  limiting  the  time  of  appeale-^applicaiU 
to  a  ease  already  decided-^imitatian  t» 
patent  caeee. 

L  Tbe  Court  of  Appeals  of  tbe  District  of  Colam- 
bia  has  author! t7  to  make  rules  llmitf  oir  the  time 
of  taking  appeals  to  tbat  court  from  the  deoisiow 
of  the  Oommissloner  of  Patents  by  1 6  of  tbe  act 
creating  the  oourt  (26  Stat,  at  K  tf4,  chap.  7i)«  as 
well  as  by  1 6  as  amended  by  tbe  act  of  July  M, 
18M. 

2.  A  rule  limiting  tbe  time  for  an  appeal  Is  appli- 
cable to  a  case  already  decided. 

8.  The  two  years*  limitation  under  U.  8.  Rev.  Stat. 
1 4801.  prescribed  for  the  prosecution  of  applica- 
tions for  patents,  has  no  relation  to  tbe  limita- 
tion on  appeals  under  4  481L 

[No.  16,  Original.] 

Argued  March  tt,  1897.     Ikciddd  April  If» 

1S97. 

APPLICATION  for  a  writ  of  maDdamns 
commanding  tbe  Court  of  Appeals  of  the 
District  of  Columbia  to  bear  and  determine 
tbe  appeal  of  Philip  Hien  from  a  decision  of 
tbe  Commissioner  of  Patents  in  a  patent  case. 
Writ  denied. 

See  same  case  below,  24  Wasb.  L.  Bep.  S87, 
25  Wash.  L.  Rep.  8. 

The  facts  are  stated  In  tbe  opinion. 

Mesera.W.  H.  Sini^leton  and  F.  W.  Bitter, 
Jr.,  for  petitioner. 

ifr.  w.  A.  Me^ath  for  respondents,  bj 
special  leave. 

Mr.  Chief  Justice  Fuller  ddiyered  tht 
opinion  of  tbe  court: 

The  Commissioner  of  Patents,  in  an  interfer- 
ence proceeding  between  Philip  Hien  and  one 
William  A.  Pungs,  awarded  priority  of  the  in- 
vention in  controversy  to  Pungs,  June  9,  ISM. 
Hien  gave  notice  to  the  Commissioner  If  arch 
12,  1896,  of  an  appeal  from  his  decision,  under 
U.  8.  Rev.  Stat.  §  4912,  of  the  oourt  of  appeala 
for  the  District  of  Columbia,  and  filed  bis  peti- 
tion of  appeal  in  that  court,  *June  8,  [4SS 
1896,  which  was  dismissed  on  tbe  8d  day  of  tha 
following  December  because  tbe  appeal  was 
not  taken  within  the  time  prescribed  by  tbe 
rules  of  the  court  24  Wash.  L.  Rep.  827. 
December  12, 1896,  Hien  moved  tbat  bis  appeal 
be  reinstated  on  tbe  ground  tbat  tbe  court  of 
appeals  bad  no  authority  to  make  tbe  rulea  la 

auestion,which  was  denied.  25  Wash.  L.Rep.  8. 
[ien  then  applied  to  this  court  for  leave 
to  file  a  petition  for  a  writ  of  mandamua;  leave 
was  granted;  Uie  petition  filed;  and  a  rule  to 
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diow  came  entered,  to  whicb  returD  was  duly 
made. 

Section  780  of  the  Reyised  Statuses  of  tbe 
DUtrict  of  Colambia,  approved  June  22,  1874, 
reads: 

"Sec.  780.  The  supreme  court,  sitting  in 
banc,  shall  have  jurisdiction  of  and  sLall  bear 
and  determine  all  appeals  from  tbe  decisions 
of  tbe  Commissioner  of  Patents,  in  accordance 
with  the  provisions  of  |§  4911  to  4915,  inclu 
live,  of  chapter  1,  title  GO.  of  tbe  Revised  Stat- 
utes, 'Patents,  Trademarks,  and  Copyrights.'" 

The  sections  of  the  Revised  Statutes  thus  re- 
ferred to  are  as  follows: 

"Sec.  4911.  If  such  party,  except  a  party  to 
an  interference,  is  dissatisfied  with  the  decision 
of  tbe  Commissioner,  be  may  appeal  to  the  su- 
preme court  of  the  District  of  Columbia,  sit- 
ting in  banc. 

**Sec.  4912.  When  an  appeal  is  taken  to  tbe 
supreme  court  of  tbe  District  of  Columbia,  tbe 
appellant  shall  five  notice  thereof  to  the  Com- 
missioner, and  file  in  the  Patent  Office,  within 
such  time  as  the  Commissioner  shall  anrtoint, 
bis  reasons  of  appeal,  specifically  set  ioilb  in 
writing. 

"Sec.  4918.  The  court  shall,  before  hearing 
such  appeal,  give  notice  to  the  Commissioner 
of  the  time  and  place  of  the  bearing,  and  on 
receiving  such  notice  the  Commissioner  shall 
give  notice  of  such  time  and  place  in  such  man- 
ner as  the  court  may  prescribe,  to  all  parties 
who  appear  to  be  interested  therein.  The  party 
appealing  shall  lay  before  tbe  court  certified 
copies  of  all  tbe  original  papers  and  evidence 
in  the  case,  and  the  Commissioner  shall  furnish 
434J  the  court  with  tbe  'grounds  of  bis  deci- 
8ion,fully  set  forth  in  writing,  touching  all  the 
points  involved  by  the  reasons  of  appeal.  And 
at  the  request  of  any  party  interested,  or  of  tbe 
court,  tbe  Commissioner  and  the  examiners 
may  be  examined  under  oath,  in  explanation 
of  the  principles  of  the  thing  for  which  a  pa- 
tent is  demanded. 

"Sec.  4914.  Tbe  court,  on  petition,  shall  bear 
and  determine  such  appeal,  and  revise  the  de- 
cision appealed  from  in  a  summary  way,  on  the 
evidence  produced  before  the  Commissioner, 
at  such  early  and  convenient  time  as  the  court 
may  appoint;  and  tbe  revision  shall  be  confined 
to  tbe  points  set  forth  in  the  reasons  of  appeal. 
After  hearing  the  case  tbe  court  shall  return 
to  the  Commissioner  a  certificate  of  its  pro- 
ceedings and  decision,  which  shall  be  entered 
of  record  in  the  Patent  Office,  and  shall  gov- 
ern the  further  proceedings  in  the  case.  But 
no  opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested  from 
the  right  to  contest  tbe  validity  of  such  patent 
in  any  court  wherein  the  same  may  be  called 
in  question. 

"Sec.  4915.  Whenever  a  patent  on  applica- 
tion is  refused,  either  by  the  Commissioner  of 
Patents  or  by  the  supreme  court  of  tbe  District 
of  Columbia  upon  appeal  from  the  Commis- 
sioner, the  applicant  may  have  remedy  by  bill 
in  equity;  and  tbe  court  bavin^^  cognizance 
thereof,  on  notice  to  adverse  parties  and  other 
due  proceedings  had,  may  adjudge  that  such 
applicant  is  entitled,  according  to  law,  to  re- 
ceive a  patent  for  bis  invention,  as  specified  in 
his  claim,  or  for  any  part  thereof,  as  the  facts 
in  the  case  may  appear.    And  such  adjudica- 
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tion,  if  it  be  in  favor  of  tbe  right  of  tbe  appli- 
cant, shall  authorize  the  Commission  to  issue 
such  patent  on  tbe  applicant  filing  in  the  Pa- 
tent Office  a  copy  of  the  adjudication,  and  oth- 
erwise complying  with  tbe  requirements  of 
law.  In  all  cases,  where  there  is  no  opposing 
party,  a  copy  of  the  bill  shall  be  served  on  tbe 
Commissioner;  and  all  tbe  expenses  of  tbe  pro- 
ceeding shall  be  paid  bv  the  applicant,  whether 
the  final  decision  is  in  his  favor  or  not." 

Sections  6  and  9  of  the  act  to  establish  tbe 
court  of  appeals  *for  tbe  District  of  Co  [435 
lumbia,  approved  February  9, 1893  (27  StaL  at 
L.  434,  chap.  74),  provided: 

"Sec.  6.  That  tbe  said  court  of  appeals  shall 
establish  a  term  of  the  court  during  each  and 
eveiT  month  in  each  year  excepting  the  months 
of  July  and  August,  and  it  shall  make  such 
rules  and  regulations  as  may  be  necessary  and 

E roper  for  the  transaction  of  tbe  business  to  be 
rough  t  before  it,  and  for  tbe  time  and  method 
of  the  entry  of  appeals  and  for  giving  notice 
of  appeals  thereto  from  the  supreme  court  of 
the  District  of  Columbia,  and  such  other  rules 
and  regulations  as  may  be  necessary  and  proper 
in  the  premises." 

"Sec.  9.  That  tbe  determination  of  appeals 
from  the  decision  of  the  Commissioner  or  Pa- 
tents, now  vested^  in  the  general  term  of  the 
supreme  court  of  the  District  of  Columbia,  in 
pursuance  of  the  provisions  of  §  7tt0.  of  tbe 
Revised  Statutes  of  tbe  United  States  relating 
to  the  District  of  Columbia,  shall  hereafter  be 
and  the  same  is  hereby  vested  in  the  court  of 
appeals  created  by  this  act;  and  in  addition, 
any  party  agt^rieved  by  a  decision  of  tbe  Com- 
missioner of  Patents  in  any  interference  case 
may  appeal  therefrom  to  said  court  of  ap- 
Deals  " 

By  the  act  of  July  80, 1894  (28  Stat,  at  L.  160, 
chap.  172),  §  6  was  amended  so  as  to  read  as 
follows: 

"Sec.  6.  That  said  court  of  appeals  shall  es- 
tablish by  rule  of  court  such  terms  of  the  coort 
in  each  year  as  to  it  may  seem  necessary.  Pro- 
tided,  hotoeter,  That  there  shall  be  at  least  three 
terms  in  each  year,  and  it  shall  make  such  rules 
and  regulations  as  may  be  necessary  and  proper 
for  the  transaction  of  its  business  and  the  tak- 
ing of  appeals  to  said  court." 

Tbe  court  of  appeals.  June  5,  1898,  promul- 
gated a  set  of  rules,  among  which  were 
these: 

"Rule  9 — 1.  No  order,  judgment,  or  decree 
of  the  supreme  court  of  the  District  of  Colum- 
bia, or  01  any  iustice  thereof,  shall  be  reviewed 
by  the  court  of  appeals,  unless  tbe  appeal  shall 
be  takei>  within  twenty  days,  Sundays  ex- 
cluded, after  tbe  order,  judgment^  or  decree 
complained  of  shall  have  b^n  made  or  pro- 
noutjced," 

"Rule  19—6.  The  appeals  from  the  [436 
Commissioner  of  Patents  shall  be  subject  to 
all  the  rules  of  this  court  provided  for  other 
cases  therein,  except  where  such  rules,  from  the 
nature  of  the  case,  or  by  reason  of  special  pro- 
visions inconsistent  therewith,  are  not  applica- 
ble." 

Tbe  Commissioner  of  Patents  issued  an  or- 
der May  16.  1894.  that  "all  examiners  are 
hereby  directed  to  withhold  from  issue  tbe  ap- 
plication of  the  prevailing  party  in  interference 
cases  for  thirty  days  from  the  date  of  final  is- 
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•lie  fn  order  th^t  nn  appeal  may  be  taken  to  the 
couit  ot  appeuU  of  tbe District  of  Columbia, if 
desired."  The  order  was  published  io  the  Of- 
ficial Gazette  of  Juue  5,  1894.  67  Pat.  Off. 
Gaz.  1195. 

Tbe  court  of  appeals  promulgated  a  new  set 
of  rules  September  29,  1894.  of  which  Rule  20 
related  to  appeals  from  tbe  Commissioner  of 
Patents,  the  second  subdivision  reading  thus: 

"20—2.  The  appellant,  upon  complying  with 
the  preceding  section  of  this  rule,  shall  file  in 
the  case  a  petition,  addressed  to  the  court,  in 
which  he  shall  briefly  set  forth  and  show  that 
he  has  complied  with  tbe  requirements  of  U. 
8.  Key.  Stat.  ^^  4912,  4913.  to  entitle  him  to 
an  appeal,  and  praying  that  his  appeal  may  be 
beard  upon  and  for  the  reasons  assigned  there- 
for to  tbe  Commissioner;  and  said  appeal  shall 
be  taken  within  forty  days  from  the  date  of 
the  ruling  or  order  appealed  from,  and  not 
afterwaros." 

Tbe  order  of  May  16,  1894,  was  modified  by 
the  Commissioner,  April  27,  1896,  so  as  to  di- 
rect the  examiners  to  withhold  from  issue  the 
application  of  the  prevailing  party  in  interfer- 
ence cases  for  fotty-fiye  days  from  the  date  of 
the  final  decision. 

Tbe  contention  is  that  the  court  of  appeals 
of  tbe  District  of  Columbia  was  without  au- 
thority to  promulgate  a  rule  limiting  the  time 
of  taking  appeals  from  the  decisions  of  the 
Commissioner  of  Patents;  and  that,  by  anal- 
ogy, iwoyears  were  allowed  therefor  in  yiew 
of  C.  8.  Rev.  Stat.  §  4894. 

Tbe  general  rule  undoubtedly  is  that  courts 
of  justice  possess  the  inherent  power  to  make 
437  jand  frame  reasonable  rules  ♦not  conflict- 
ing with  express  st»ttute;  but  apart  from  that 
we  think  it  clear  that  *be  court  of  appeals  was 
duly  authorized  by  ^  6  of  tbe  act  creating  tbe 
court,  as  well  as  by  §  A  as  amended  by  the  act 
of  July  80,  1894,  to  uinke  rules  limiting  tbe  time 
taking  appi*als  to  the  court  from  tbe  decisions 
of  the  Commipsiouerof  Pati-nlH.  Since  by  ^9  of 
the  court  of  appeals  was  vested  with  authority 
to  review  such  decisions,  we  do  not  think  it 
can  properly  be  held  that  under  the  original 
act  the  authority  in  respect  of  appeals  was  lim- 
ited only  to  appeals  from  the  supreme  court 
of  the  District  of  Columbia,  or  to  the  conduct 
of  appeals  after  they  had  come  before  the  ap- 
pellate court. 

Of  the  rules  of  June  5,  1893.  rule  19  is  to  be 
read  with  rule  9  as  limiting  the  time  of  ap- 
peals to  the  court  from  the  decisions  of  tbe 
Commissioner  to  twenty  days,  exclusive  of 
Sundays,  which  time  was  enlarged  to  forty 
days  by  rule  20.  promulgated  September  29, 
1894,  the  rule  specifically  declaring  (hat  such 
appeals  could  not  be  taken  after  the  expiration 
of  tbe  time  prescribed. 

And  if  tbe  original  act  were  not  so  compre- 
hensive as  above  indicated,  tbe  result  would  be 
the  same  under  tbe  amendatory  act,  in  respect 
of  the  power  imparted  by  which  there  can  be 
no  question.  The  petitioner  complied  neither 
with  the  rule  of  June  5.  1898,  nor  with  tbe 
rule  of  September  29.  1894,  and  if  not  gov- 
erned by  tbe  former  was  certainly  subject  to 
the  latter,  for  although  this  was  promulgated 
after  the  decision  of  the  Commissioner  of  Pat- 
ents in  the  base,  the  court  of  appeals  was  quite 
right  in  holding  that  "the  right  of  appeal  is 
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not  a  Tested  right  that  may  not  be  altered  by 
statute,  or  by  rule  of  court  made  io  pursaanca 
of  statutory  authority  to  enact  such  rules." 

In  compliance  with  U.  S.  Rev.  Stat,  g  4913, 
Hien  gave  notice  to  the  Commissioner  of  Pa- 
tents, under  dace  May  12,  1896.  of  ao  appeal 
from  his  decision  to  the  court  of  appeals,  and 
filed  his  petition,  under  the  rule,  on  June  3. 
These  proceedings,  if  they  bad  been  in  time, 
amounted  to  the  taking  of  an  appeal,  but  as 
they  were  not  initiated  and  prosecuted  within 
the  time  limited,  they  were  ineffectual.  We 
have*no  doubt  that  the  court  of  appeals[438 
had  authority,  in  regulating  the  taking  of  ap- 
peals, to  limit  the  time  in  which  the  conditions 
of  such  taking  had  to  be  performed;  and  that 
there  was  no  restriction  thereon  by  reason  of 
U.  S.  Rev.  Stat  g  4894.  as  contended. 

That  section  is  as  follows: 

**Sec.  4894.  All  applications  for  patents 
shall  be  completed  ana  prepared  for  examina- 
tion within  two  years  after  the  filing  of  the  ap- 
plication, and  in  default  thereof,  or  upon  fail- 
ure of  the  applicant  to  prosecute  the  same 
within  two  years  after  any  action  therein,  of 
which  notice  shall  have  been  given  to  tbe  ap- 
plicant, they  shall  be  regarded  as  abandoned 
oy  the  parties  thereto,  unless  it  be  shown  to 
tbe  satisfaction  of  the  Commissioner  of  Patents 
that  such  delay  was  unavoidable." 

This  has  no  relation  to  the  limitation  on  ap- 
peals under  §  4911,  but  has  reference  solely  to 
tbe  abandonment  of  an  application  by  failure 
to  prosecute  it. 

In  GanJy  v.  Marble,  122  U.  8.  482  180: 1223], 
which  was  a  bill  in  equity  under  U.  8.  Rev. 
Stat.  §  4915,  to  obtain  an  adjudication  in  favor 
of  the  graniin?  of  a  patent,  we  held  that  while 
such  a  proceeding  was  a  suit  according  to  the 
ordinary  course  of  equity  practice  and  proced- 
ure, and  not  a  technical  appeal  from  the  Pa- 
tent Office,  confined  to  the  case  as  made  in  the 
record  of  that  office,  yet  that  the  requirement 
of  §  4894  that  the  application  should  be  re- 
garded as  abandoned  if  the  applicant  failed  to 
prosecute  the  same  within  two  years  after  any 
action  therein,  of  which  notice  should  have 
been  given  him,  unless  it  were  "shown  to  the 
satisfaction  of  the  Commissioner  of  Patents 
that  such  delay  was  unavoidable,"  was  appli- 
cable, and  that  the  court  could  not  adjudge 
that  the  applicant  was  entitled,  ''according  to 
law,  to  receive  a  patent,"  unless  be  showed  to 
the  satisfaction  of  the  court  that  the  delay 
of  two  years  ''was  unavoidable,  under  an  alle- 
gation to  that  effect  in  the  bill."  It  was  held 
that  tbe  bill  in  equity  was  mb  modo  a  branch 
of  the  application  for  the  patent,  and  was  got"- 
erned  by  tbe  rule  as  to  laches  and  delay  de- 
clared by  ^  4894.  But  this  had  nothing  to  do 
with  the  time  within  which  an  appeal  from 
the  Commissioner  *of  Patents  must  be  [4^9 
taken,  but  merely  decided  that  a  bill  io  equity 
under  g  4915  would  be  defeated  where  the  ap- 
plication had  been  abandoned  in  the  Patent 
Office  under  §  4894. 

The  bill  in  equity  provided  for  by  §  4915  is 
wholly  different  from  the  proceeding  by  appeal 
from  the  decision  of  the  Commissioner  under 
consideration  in  this  case.  The  one  is  in  tbe 
exercise  of  original,  the  other,  of  appellate,  ju- 
risdiction. 

The  court  under  §  4914,  oo  petiUon,  is  to 
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betur  and  determine  the  appeal  and  to  revise 
the  decision  appealed  from  in  a  summary  way 
"upon  tbe  evidence  produced  before  the  Com- 
missioner, at  such  early  and  convenient  time 
as  tbe  court  may  appoint;  and  tbe  revision 
sball  be  confined  to  tbe  points  set  forth  in  tbe 
reasons  of  appeal." 

.  Section  4915  provides,  as  to  tbe  remedy  by 
bill  in  equity,  that  "tbe  court  having  cogni- 
zance thereof,  on  notice  to  adverse  parlies  and 
other  due  proceeding  had,  may  adjudge  tbat 
sucb  applicant  is  entitled,  according  to  Taw,  to 
receive  a  patent  for  his  invention  as  specified 
in  his  claim,  or  for  any  part  thereof,  as  the 
facts  in  tbe  case  may  appear." 

In  BittUrwarth  v.  United  States,  112  U.  S. 
60,  61  [28:  656,  660].  this  court  distinguished 
the  proceeding  by  bill  in  equity  under  §  4915 
from  an  appeal  under  §  4911,  and  said:  "This 
means  a  proceedinp^  in  a  court  of  tbe  United 
States  having  oriemal  equity  jurisdiction  un- 
der tbe  patent  lavrs.  according  to  tbe  ordinary 
coursti  of  equity  practice  and  procedure.  It  is 
not  a  technical  appeal  from  tbe  Patent  Office, 
like  that  authorized  in  §  4911,  confined  to  tbe 
case  as  made  in  tbe  record  of  tbat  office,  but  is 
prepared  and  heard  upon  all  competent  evi- 
dence adduced  and  upon  tbe  whole  merits." 

This  being  so,  ^  4894  was  inapplicable,  and 
tbe  power  of  tbe  court  of  appeals  to  limit  the 
time  of  appeal  was  not  affected  thereby. 
Writ  denied. 


440]  FIRST  NATIONAL  BANK  OP  AB 
ERDEEN,  Piff.   in  Err., 

V. 

COUNTY  OF  CHEHALIS  and  J.  M.  Carter, 
as  Treasurer  and  ex  officio  Collector  of  Taxed 
of  Said  County. 

(See  8.  C.  Rcporter*s  ed.  i40-4(S.) 

J^ale  deeision^-paymeni  by  a  hank  of  tax  on  it$ 
stock — discrimination — legal  conclusion. 

L  This  court  is  bound  by  tbe  Judfrment  of  the  su- 
preme court  of  a  state  lo  tbe  mere  matter  of  the 
coiLstraction  of  a  state  law. 

2.  A  statutory  api>oiDtmeot  of  a  national  bank  to 
pap,  as  affent  of  the  stockholders,  a  tax  assessed 
upon  Its  capital  stock.  Is  not  iacooKistent  with  tbe 
Federal  Jaw  pertaining  to  national  banks. 

t.  Tbe  omission  from  taxation  of  investments  by 
individual  citizens  in  loans  and  securities,  and  of 
mnoeyed  capital  invested  in  stocks  and  bonds, 
does  not  make  the  taxation  of  the  shares  of  capi- 
tal stock  in  a  national  bank  invalid  as  an  unfair 
diHcrimination  against  the  latter,  unless  it  is 
shown  that  the  money  invested  in  tbe  property 
wbich  is  not  assessed  comes  into  competition 
with  the  business  of  national  banks. 

4b  Aq  allegation  tbat  Investments  were  **taxab]a 
capital,*^  without  describing  their  obaraoter,  is 
an  averment  in  the  nature  of  a  legal  conclusion. 

[No.  88.] 

Argued  April  SO,  1896.     Decided  Apnl  It, 

1897, 


rr  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Washington  to  review  a  judgment 
of  tbat  court  afiSrming  tbe  judgment  of  the 
Superior  Court  of  said  6tate  for  tbe  County  of 
Cbebnlis  in  favor  of  tbe  defendants,  tbe  County 
of  Cbebulis  el  al.,  in  an  action  brought  by  the 
First  National  Btink  of  Aberdeen  to  enjoin  de- 
fendants from  levying  upon  tbe  property  of 
complainant  for  the  purpose  of  collecting  a 
tax  upon  the  shares  of  its  capital  stock.  4/* 
firmed. 

See  same  case  below,  6  Wash.  64. 

Statement  by  Mr.  Justice  Shiras: 
The  First  National  Bank  of  tbe  city  of 
Aberdeen,  state  of  Washington,  a  banking  cor- 
poration organized  under  tbe  national  banking 
Jaws  of  tbe  United  States,  filed  its  complaint 
in  the  superior  court  of  tbe  said  state,  for  the 
county  of  Chebalis,  May  16,  1892,  against  the 
county  of  Chebalis  and  J.  M.  Carter,  as  ex 
officio  tax  collector  of  tbe  county,  seeking  to 
enjoin  the  defendants  from  levying  upon  the 
safes,  time  locks,  and  other  personal  property 
of  the  complainant,  for  the  purpose  of  collect- 
ing a  tax  upon  tbe  shares  of  its  capital  stock* 
The  defendants  demurred  to  tbe  complaint^ 
and  tbe  demurrer  having  been  sustained,  and 
tbe  complainant  having  refused  to  amend  its 
complaint,  judgment  was  entered  in  the  said 
court,  «Sep  ember  18,  1893,  in  favor  of  [441 
tbe  dcfenaants.  Tbe  complainant  took  tbe  case 
upon  writ  of  error  to  the  supreme  court  of  the 
state,  where  the  judgment  was  affirmed.  6 
Wash.  64.  The  complainant  then  sued  out  a 
writ  of  error  bringing  tbe  case  here. 

Tbe  essential  allegations  of  the  complaint 
were  tbat  tbe  capital  stock  of  tbe  bank  consisted 
of  (H)0  shares  of  $100  each;  that  all  of  the 
stock  was  paid  up,  and  was  owned  in  part  by 
citizens  of  tbe  state  of  Washington  resident 
therein,  and  in  part  by  citizens  of  the  United 
States  residing  outside  of  tbe  state;  that  the 
assessor  of  the  said  couutv  was  charged,  under 
tbe  provisions  of  an  act  of  tbe  legislature  of  the 
said  state,  approved  March  9,  m91,  entitled 
"An  Act  to  Provide  for  the  Assessment  and 
Collection  of  Taxes  in  tbe  State  of  Washington 
and  Declaring  an  Emergency,"  with  tbe  duty 
of  preparing  an  assessment  roll  of  all  tbe  prop- 
erty subject  to  taxation  in  tbe  said  county,  as 
owned  and  there  subject  to  taxation  on  April 
1,  1891;  that  thereupon  the  assessor  proceeded 
to  make  out  an  assessment  roll,  wherein  he 
listed  to  the  complainant,  as  owner  thereof,  all 
of  its  capital  stock,  and,  though  informed  by 
the  complainant  of  tbe  residence  of  each  of  the 
stockholders,  and  of  the  amount  of  stock  held 
by  each  of  them  on  April  1,  1891,  assessed  t^e 
capital  stock  in  solido  to  tbe  complainant  as 
owner  thereof,  at  a  total  valuation  of  $50,000; 
that  upon  tbe  said  assessment  tbe  defendant 
Carter,  as  treasurer,  was  officially  directed  to 
collect  from  the  complainant  a  tax  in  the 
amount  of  $686.25;  tbat  tbe  tax  not  having  beeo 
paid,  the  said  defendant,  as  treasurer,  on  March 
1,   1892,  declared  tbe  same  delinquent,  and 


Nora.— J.S  to  direct  toores,  see  note  to  Boholey  v. 
Bew,  28:99. 

That  taxation  of  stock  or  shareti  in  corporation 
does  not  impair  obngaiion  of  contracts;  taxation  of 
shares  of  national  tninks  and  other  corporations^— 
tee  note  to  Providence  Bank  v.  BilUngs,  7: 030. 


Admission  or  sUUement  inpteadings,  condutfof, 
and  cannot  be  contradicted  by  evidence;  finding  of 
referee  contrary  to^  cannot  be  flustained,— see  note  to 
MTerran  v.  Taylor,  S:  481 
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added  thereto  a  certain  sum  by  way  of  penalty 
for  nonpayment,  and  a  certain  sum  as  interest, 
and  was  about  to  proceed  to  collect  the  total 
amount,  being  $787.22,  by  levying  upon  the 
safes,  time  loclis,  and  other  property  used  by 
the  banl£,  and  that  if  be  were  permitted  so  to 
do.  the  complainant  would  suffer  irreparable 
injury.  That  on  April  1,.  1891,  there  existed 
in  the  said  county  moneyed  capital,  other  than 
that  invested  in  shares  of  stock  of  national 
banks  and  banking  business,  owned  by  citizens 
442]of  the  state  resident  in  that  *county,  and 
there  invested  in  loans  and  securities  owing  by 
other  citizens  of  the  state  residing  in  the  coun- 
ty, exceeding  the  sum  of  $237,400;  that  there 
existed  in  the  state  moneyed  capital  owned  by 
citizens  of  the  state  who  were  residents  of 
other  counties  thereof  (aside  from  the  capital 
invested  in  banks  and  banking  business),  in- 
vested in  loans  and  securities  owing  by  citizens 
of  the  state  residing  in  counties  other  than  the 
county  aforesaid,  exceeding  the  sum  of 
$14,000,000:  that  the  total  capitalization  of 
national  banks  located  in  the  state  was  the  sum 
of  $7,000,000  and  the  total  capitalization  of 
banks  there  located,  incorporated  under  the 
laws  of  the  state,  the  sum  of  $4,000,000;  that 
large  amounts  of  moneyed  capital  were  invested 
in  the  state,  by  residents  thereof,  in  the  stocks 
and  bonds  of  insurance,  wharf,  and  gas  com- 
panies, which  amounts,  together  with  all  the 
moneyed  capital  above  mentioned,  made  an 
aggregate  of  at  least  $26,000,000;  that  these 
facts  were  well  known  to  the  several  assessors 
and  other  taxing  officers  throughout  the  state, 
but  that  the  moneyed  capital  referred  to,  other 
than  the  said  capital  of  the  national  and  state 
banks,  was  purposely  omitted  from  assessment 
and  taxation  in  pursuance  of  an  agreement 
entered  into  before  April  1,  1891,  between  the 
assessors  of  the  several  counties,  based  upon 
an  opinion  rendered  by  the  attorney  general  of 
the  state,  advising  such  omission.  That  this 
omission  necessarily  operated  as  a  discrimina- 
tion in  favor  of  the  other  moneyed  capital  in 
the  hands  of  individual  citizens  oi  the  state  and 
against  shares  of  stock  of  the  national  banking 
corporations  located  within  the  state,  and  neces- 
sarily resulted  in  the  taxation  of  the  shares 
of  the  national  banks  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of  the 
individual  citizens  of  the  state. 

Messrs.  James  B.  Howe»  Eugene  M. 
Carr,  Harold  Preston,  and  M.  «/.  Cochran,  for 
plaintiff  in  error: 

The  supreme  court  of  the  state  of  Washing- 
ton erred  in  holding  that  plaintiff's  complaint 
did  not  show  that  plaintiff's  capital  had  been 
taxed  in  violation  of  the  Constitution  of  the 
United  Slates  and  of  U.  8.  Rev.  Stat.  §§  5214, 
5219. 

GhurehiU  v.  TJtica  ("  Van  Allen  v.  Assessors'*), 
70  U.  8.  8  Wall.  578  (18:229);  Bradley  v. 
Illinois,  71  U.  8.  4  Wall.  459  (18:488);  First 
Nat.  Bank  v.  Kentucky,  76  U.  S.  9  Wall.  353 
(19:  701);  Paul  v.  McOraw,  8  Wash.  296;  Bos 
ton  V.  Beat,  61  Fed.  Rep.  306,  Aff'd  55  Fed. 
Rep.  26. 

The  assessment  complained  of  by  the  plain- 
tiff in  said  action  was  an  assessment  in  solido 
to  the  plaintiff  as  the  owner  of  the  whole  num- 
ber of  shares  of  its  capital  stock  and  amounted 
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to  the  assessment  and  taxation  of  the  capital 
of  the  plaintiff,  and  was  in  contravention  of 
the  Constitution  of  the  United  States  and  of 
U.  S.  Rev.  Stat.  ?§  5214,  5219,  and  the  su- 
preme court  of  Washington  erred  in  not  so 
holding. 

Covington  City  Nat.  Bank  ▼.  Covington,  21 
Fed.  Rep.  484;  0»born  v.  Bankof  United  States, 
22  U.  8.  9  Wheat.  738(6: 204);  Mercantile  Nat. 
Bank  v.  New  York,  28  Fed.  Rep  776;  New 
Tork  V.  Wearer,  100  U.  S.  539-543  (25:  705, 
706):  Boyer  v.  Boyer,  118  U.  S.  689  (28:  10S9); 
Wasson  v.  First  Nat.  Bank,  107  Ind  206;  Ma- 
guire  v.  Board  of  Beoenue  d  R,  Comrs.  71  Ala. 
401;  First  Nat,  Bank  v.  Richmond,  39  Fed. 
Rep.  309;  National  Bank  v.  Richmond,  43 
Fed.  Rep.  877;  First  Nat.  Bank  v.  Fisher,  45 
Kan.  726;  Collins  v.  Chicago.  4  Biss.  472;  Mil- 
ler V.  First  Nat.  Bank,  46  Ohio  St.  424. 

The  supreme  court  of  the  state  of  Washing- 
ton erred  in  not  holding  that  the  complaint 
showed  that  the  taxation  of  the  shares  of  cap- 
ital stock  of  the  plaintiff  was  at  a  greater  rate 
than  was  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the  state 
of  Washington,  and  therefore  was  void,  under 
U.  S.  Rev.  Stat.  §  5219. 

Isaacs  V.  Holland,  4  Wash.  64;  Boyer  ▼. 
Bayer,  118  U.  8.  689  (28:  1089);  Mercantile 
Nat.  Bankv.  New  Tork,  121  U.  8. 188(30: 895); 
Washington  Nat.  Bank  v.  King  County,  9 
Wash.  607. 

That  the  moneyed  capital  omitted  from  taxa- 
tion was  other  moneyed  capital  in  the  hands 
of  individual  citizens,  within  the  meaning  of 
U.  S.  Rev.  Stat.  §  5219,  is  clear. 

Boyer  v.  Boyer,  supra;  Talbott  v.  Silver 
Brno  County  Comrs.  139  U.  S.  438  (35:  210); 
Wasson  v.  First  Nat.  Bank,  107  Ind.  206;  Ma- 
guire  v.  Board  of  Revenue  db  R,  Comrs.  71  Ala, 
401. 

Such  omission  resulted  in  the  taxation  of 
the  shares  in  national  banks  at  a  rate  greater 
than  that  imposed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens. 

Albany  County  Super*,  v.  Stanley,  105  U.  S. 
817,  318  (26: 1121);  Pelton  v.  Commercial  Nat. 
Bank.  lOl  U.  S.  143  (25:901):  Cummings  v. 
Merchants^  Nat.  Bank,  101  U.  S.  153  (25:  903): 
First  Nat.  Bank  v.  Lindsay,  45  Fed.  Rep. 
620:  Pugei  Sound  Nat.  Bank  v.  King  County, 
57  Fed.  Rep.  433;  Andrews  v.  King  County, 
1  Wash.  46. 

This  would  be  true  even  though  the  revenue 
law  of  this  state  forbade  such  omission. 

First  Nat.  Bank  v.  Lucas  County,  25  Fed. 
Rep.  749;  Tick  Wo  v.  Hopkins,  118  U.  8.  356 
(30:220). 

Messrs.  James  A.  Haight,  Assistant  At- 
torney General,  and  W.  C.  Jones*  Attorney 
General,  of  the  state  of  Washington,  for  de- 
fendants in  error: 

The  point  of  the  violation  of  the  Federal 
Constitution  cannot  be  raised  in  this  court,  not 
having  been  raised  in  the  court  below.  The 
"title,  right.privilege,  or  immunity"  contended 
for  by  the  plaintiff  in  error  was  not  ''claimed 
under  the  Constitution  of  the  United  States," 
and  the  decision  of  the  court  was  not  against 
a  "title,  right,  privilege,  or  immunity"  lo 
claimed. 

ExparU  Spies,  123  U.  8. 181. 181  (31: 80. 91); 
French  v.  Hopkins,  124  U.  S.  624  (81:  536); 
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Clark  V  Pennsi/lmnia,  12S  U.  S.  395  (32:  487); 
Morrison  v.  Watson,  154  U.  S.  Ill  (38:927); 
Winona  dt  St.  P.  Land  Co,  v.  Minnesota  (No. 
2),  159  U.  8.  540(40:252). 

Even  bad  the  point  been  raised  on  a  peti- 
tion for  rehearing,  it  would  not  be  considered 
by  this  court. 

Chapjtelly.  Bradshaw,  128 U.  8.  132  (32: 369); 
Texas  d  P.  R,  Co,  v.  So^Uhern  P,  Co.  137  U.  8. 
48(34:614);  Caldwell  v.  Texas,  137  U.  8.  692 
(34:816);  Jj>eder  v.  Schroeder,  149  U.  8.  580 
'37:856);  Bushnell  v.  Orooke  Min,  &  8.  Co.  148 
tJ.  8.  682  (37:610);  MilUr  v.  Texas,  153  U.  8. 
585,  53S  (38:812,  813);  Sayward  v.  Denny,  158 
J.  S.  180(39:941). 

Beine  raised  for  the  first  time  on  the  assign- 
ment o?  errors,  it  cannot  be  considered  by  this 
court. 

Ansbro  v.  United  States,  159  U.  8.  695 
(40:310). 

The  14tb  Amendment  to  the  Federal  Consti- 
tution does  not  undertake  to  control  the  mode 
of  imposing  a  tax  if  notice  and  an  opportunity 
for  a  bearing  are  afiforded. 

Walston  V.  Nevin,  128  U.  8.  678  (82: 544); 
Palmer  v.  McMahon,  133  U.  8.  660  (33:772); 
BelVs  Gap  R.  Co.  v.  Pennsylvania,  134  U.  8. 
232  (33:892);  Paulsen  v.  Portland,  149  U.  8. 
80  (37:  637);  Pittsburg,  C.  C.  dh  St.  L.  R  Oo. 
V.  HacJnis,  154  U.  8.  421(38:1031). 

Nor  does  this  Amendment  limit  the  taxing 
power  of  the  state  by  imposing  on  it  any  rule 
of  equality. 

Chester  v.  Pennsylvania,  134  U.  8.  240 
(83:  896):  Home  Ins.  Co.  v.  New  York,  184 
U.  8.  594  (33: 1025);  Pacific  Exp.  Co.  v.  Set- 
bert,  142  U.  8.  389  (35: 1035),  3  Inters.  Com. 
Rep.  810;  Charlotte,  C.  <fe  A.  R.  Co.  v.  Qibbes. 
142  U.  8.  386  (35:  1051);  Jennings  v.  Coal 
Ridge  Improv.  <£  C.  Co.  147  U.  8.  147  (37: 117); 
Qwzza  V.  Tiernan,  148  U.  8.  657  (37:  599). 

The  statutory  provisions  for  the  taxation  of 
the  capital  stock  of  national  banks  (§g  5214. 
6219)  forbid  the  taxation  of  the  capital  and 
permit  only  the  taxation  of  shares  of  stock  of 
national  banks. 

Churchill  v,  Utiea  (**  Van  Allen  v.  Assessors"), 
70  U.  S.  8  Wall.  573  (18:  229);  First  Nat. 
Bank  V.  Kentucky,  76  U.  8.  9  Wall.  353 
(19:  701). 

Laws  of  1891.  chap.  140.  §§  21,  23.  as  con- 
strued  by  our  supreme  court,  provide  for  the 
taxation  of  the  shares  only  of  national  banks. 

Paul  V.  McOraw,  8  Wash.  296,  803,  807; 
First  Nat.  Bank  v.  Chehalis  County,  6 
Wash.  64. 

This  construction  by  the  state  court  will  gov- 
ern this  court. 

New  Fork  v.  Weaver,  100  U.  8.  539  (25:  705); 
Palmer  v.  McMahon,  133  U.  8.  660  (33:  772); 
First  Nat.  Bank  v.  Ayers,  160  U.  8.  660  (40: 
673);  Stryker  v.  Orane  {"Stryker  v.  Goodnow"), 
123  U.  8.  527  (31:  194);  Morlei/  v.  Lake  Shore 
d  M.  S.  R.  Co.  146  U.  8.  162  (36:  925). 

No  Federal  question  arises  where  the  valid- 
ity of  the  state  statute  is  admitted. 

Commercial  Bank  v.  Buckingham,  46  U.  8. 
5  How.  317,  342  (12: 169,  182);  Grand  Gulf 
R.  cfe  B.  Co,  V.  Marshall,  53  U.  8. 12  How.  165 
(13:  938). 

No  Federal  question  arises  when  the  exemp- 
tion from  taxation  claimed  under  tbe  Federal 
law  is  sustained. 
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Tyler  v.  Cass  County,  142  U.  S.  288  (35; 
1016). 

The  assessment  of  the  shares  against  the 
bank  and  the  collection  of  the  same  therefrom 
seem  to  have  been  contemplated  by  the  fram- 
ers  of  the  Federal  statutes,  and  have  been  re- 
peatedly upheld  by  this  court. 

First  Nat.  Bank  v.  Kentucky,  76  U.  8.  9 
Wall.  353  (19:  701V.  Lionberger  v.  Rowse,  76 
U.  8.  9  Wall.  468  (19:  721):  Van  Slyke  v.  Wis- 
consin, 154  Cr.  8.  581  (20:  240);  Bell's  Gap.  R. 
Co.  V.  Pennsylvania,  134  U.  8.  232  (33:  892). 

The  tax  on  the  shares  ma^  be  collected  from 
the  national  bank  by  distramt. 

First  Nat.  Bank  ▼.  Douglas  County,  8  Dill. 
330;  State  Nat.  Bank  v.  Morrison,  1  McCrary, 
204. 

The  listing  in  solido  by  the  assessor,  being  in 
compliance  with  the  statutes  and  approved  bv 
the  supreme  court  of  Wa?'hington,  was  valid. 

Paul  v.  McGraw,  3  Wash.  296. 

The  supreme  court  of  the  state  having  held 
the  action  of  the  assessor  to  be  authorized  by 
the  statutes  as  above  construed,  there  is  no 
Federal  question. 

Sagey.  Louisiana  Board  of  Equalization,  Hi 
U.  8.  647  (36:  577). 

The  exemption  of  property  not  "moneyed 
capital"  from  taxation,  or  the  taxation  of  such 
property  at  a  lower  rate  than  "moneyed  capi- 
tal" causes  no  "taxation  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state. 

First  Nat.  Bank  v.  Waters,  7  Fed.  Rep.  162; 
McMahon  v.  Palmer,  102  N.  Y.  176,  55  Am. 
Rep.  796;  New  York,  Duer,  v.  Tax  Comrs.  71 U. 
8.  4  Wall.  244  (18:  344);  Mercantile  Nat.  Bank 
v.^New  York,  121  U.  8.  188(80:895);  Palmrr  v. 
McMahon,  133  U.  8.  660  (33:  772);  Talbott  v. 
Silver  Bow  County  Comrs.  139  U.  8.  438  (35: 
210). 

The  omission  to  tax  personal  credits  is  al- 
leged in  the  complaint  to  have  been  made  pur- 
suant to  an  opinion  of  the  attorney  general 
duly  rendered,  of  which  opinion  the  supreme 
court  of  Washington  took  judicial  notice. 

First  Nat,  Bank  v.  Chehalis  County,  6  Wash. 
64,70. 

The  Federal  inhibition  of  taxation  that  dis- 
criminates against  national  banks  has  no  appli- 
cation to  general  exemption  laws  founded  on 
just  reason  and  not  operating  as  an  unfriendly 
discrimination  against  investments  In  nationaJ 
bank  shares. 

New  York,  Duer,  v.  Tax  Comrs.^  'HP'2/  ^^ 
burn  V.  Carlisle  School  Directors,  90  U.  8.  28 
Wall.  486  (23: 112);  Adams  v.  Nashville,  95  U. 
8.  19  (24:  369);  Mercantile  Nat.  Bank  v.  New 
York,  121  U.  8.  138  (30:  895);  National  Bank 
of  Pedemption  v.  Boston,  128  U.  8.  60  (31:  689). 
'  The  exemption  of  credits  in  this  case  sub- 
serves the  purpose  of  preventing  double  taxa- 
tion. 

Ops.  Atty.  Gen.  1891,  p.  69;  Bepburn  ▼. 
Carlisle  School  Directors,  90  U.  8.  28  Wall.  480 
(23:  112). 

The  exemption  of  savings  bank  deposits  be- 
ing an  exemption  of  moneyed  capital  that  does 
not  compete  with  the  business  of  national 
banks,  and  being  founded  in  reason,  causes  no 
discrimination  against  shares  in  national  banks 
though  such  savings  in  the  state  amount  to 
$500,000,000  and  upwards. 
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Mercantile  Nat,  Bank  y.New  York,  aod  Na- 
tional Bank  of  Redemption  v.  Boston,  supra. 

The  exemption  of  an  amount  of  moneyed 
capital,  large  in  itself  but  small  relatively  to 
the  whole  amount  of  moneyed  capital,  cannot 
be  deemed  an  unfair  discrimination. 

Mercantile  Nat.  Bank  v.  New  York,  121  N. 
Y.  188  (80:  895). 

443]  *Mr.  Justice  Shiras  delivered  tbe 
opinion  of  tbe  court: 

It  is  contended  on  behalf  of  the  plaintiff  in 
error  that  an  assessment  and  taxation  of  all  tbe 
shares  of  tbe  stock  of  a  national  bank  in  solido 
to  tbe  bank  direct,  as  owner  thereof,  consti- 
tutes a  tax  upon  the  bank  forbidden  by  U.  S. 
Rev.  8tat.  §  5219. 

Tbe  tax  in  question  was  assessed  under  §  21 
of  an  act  of  tbe  legislature  of  tbe  state  of 
Washington,  approved  March  9,  1891  (Wash. 
Laws  1891,  pp.  280-289),  in  the  following 
terras: 

"Every  individual,  firm,  corporation,  or  as- 
sociation of  persons,  carrying  on  a  general 
banking  business  in  this  stale,  whether  the 
same  has  been  organized  under  the  banking 
laws  of  this  state  or  the  United  States,  or 
conducted  under  the  style  of  private  bankers, 
shall  be  assessed  and  taxed  in  the  county, 
town,  city,  or  village  where  such  bank  or 
banking  association  is  located,  and  not  else- 
where, in  the  following  manner:  Annually, 
at  such  times  as  provided  for  listing  propcrtv 
for  taxation,  any  sucb  bank  or  banking  associ- 
ation as  contemplated  in  this  section  shall,  by 
its  accounting  officer,  furnish  tbe  county  or 
city  assessor  a  statement,  verified  by  oath, 
giving  the  amount  of  paid-up  capital  stock,  tbe 
amount  of  surplus  or  reserved  fund,  and  tbe 
amount  of  undivided  profits  of  such  bank  or 
banking  association.  The  aggregate  amount 
of  capital,  surplus,  and  undivided  profits  shall 
be  assessed  and  taxed  as  other  like  property  in 
tbe  state  is  assessed  and  taxed:  Provided,  At 
the  time  of  listing  tbe  capital  stock,  tbe  amount 
and  description  of  its  legally  authorized  invest- 
ments in  real  estate  shall  be  assessed  and  taxed 
as  other  real  estate  is  assessed  and  taxed  under 
this  act,  and  the  assessor  shall  deduct  the 
amount  of  such  investments  in  real  estate  from 
the  aggregate  amount  of  such  capital,  surplus, 
and  undivided  profits,  and  the  remainder  then 
taxed  as  above  provided." 

If  this  section  stood  alone  there  might  be 
ground  for  the  contention  that  it  contemplates 
taxation  of  the  capital  of  the  bank.  But  ^  23  of 
444]  the  statute  provides  that  *'eacb  bank  *and 
banking  association  shall  be  liable  to  pay  any 
taxes  assessed  against  them  as  tbe  agent  of  each 
of  its  shareholders,  owners,  or  owner  under 
tbe  provisions  of  this  act,  and  may  pay  the 
same  out  of  their  individual  profit  account  or 
charge  tbe  same  to  their  expense  account,  or 
to  tbe  accounts  of  such  shareholders,  owners, 
or  owner  in  proportion  to  their  ownership." 

Tbe  supreme  court  of  Washington  held  in 
this  case  that  these  two  sections  are  to  be  read 
together,  and  that,  so  read,  their  provisions 
are  not  inconsistent  with  those  of  the  Federal 
statute. 

That  the  two  sections  of  tbe  state  law  should 
be  read  together  is  obviously  proper,  and,  at 
any  rate,  we  are  bound  by  tbe  judgment  of  the 
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supreme  court  of  tbe  state  in  the  mere  matter 
of  tbe  construction  of  thjjt  law. 

In  holding  that  the  state  law,  in  the  provi- 
sions under  consideration,  was  not  in  contra- 
vention of  the  Federal  statute,  tbe  supreme 
court  of  Washington  claimed  to  follow  the 
case  of  First  Nat.  Bank  v.  Kentucky,  76  U.  8. 
9  Wall.  353  [19:  7011,  and  we  agree  with  that 
court  in  thinking  that  the  case  referred  to  is 
decisive  of  the  contention  now  made.  In  that 
ca.se  it  appeared  that  a  statute  of  the  state  of 
Kentucky  provided  that  a  tax  should  be  laid 
on  "  the  bank  stock  or  stock  in  any  moneyed 
corporation  of  loan  or  discount,  50  cents  on 
each  share  thereof  equal  to  $100.  or  on  each 
$100  of  stock  therein  owned  by  individuals, 
corporations,  or  societies;"  and  further  pro- 
vided that  the  cashier  of  a  bank,  whose  stock 
is  taxed,  shall,  on  tbe  1st  day  of  July  in  each 
year,  pay  into  tbe  treasury  the  amount  of  tax 
due.  If  sucb  tax  be  not  paid,  the  cashier  and 
his  sureties  shall  be  liable  for  tbe  same  and  20 
per  cent  upon  the  amount." 

It  was  claimed  by  the  bank  that  the  shares 
of  the  stock  were  the  property  of  the  individ- 
ual stockholders,  and  that  tbe  bank  could  not 
be  made  responsible  for  a  tax  levied  on  those 
shares,  and  could  not  be  compelled  to  collect 
and  pay  sucb  tax  to  the  state.  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Miller 
said: 

"It  is  strongly  urged  that  it  is  to  be  deemed  a 
tax  on  the*capital  of  the  bank,  because  tbe[445 
law  requires  tbeofTlcersof  the  bank  to  pay  this 
tax  on  the  shares  of  its  stockholders.  Whether 
the  state  has  a  right  to  do  this  we  will  presently 
consider,  but  the  fact  that  it  has  attempted  to 
do  it  does  not  prove  that  the  tax  is  anything 
else  than  a  tax  on  these  shares.  It  has  been 
the  practice  of  many  of  tbe  states  for  a  long 
time  to  require  of  its  corporations  thus  to  pay 
tbe  tax  levied  on  their  shareholders.  It  is  the 
common,  if  not  the  only,  mode  of  doing  this 
in  all  tbe  New  England  states,  and  in  several 
of  them  the  portion  of  this  tax  which  should 
properly  go  as  the  shareholder's  contribution 
to  local  or  municipal  taxation  is  thus  collected 
by  the  state  of  the  bank  and  paid  over  to  the 
local  municipal  authorities.  In  tbe  case  of 
shareholders  not  residing  in  tbe  state,  it  is  the 
only  mode  in  which  tbe  state  can  reach  their 
shares  for  taxation.  We  are  therefore  of  opin- 
ion that  tbe  law  of  Kentucky  is  a  tax  upon  the 
shares  of  the  stockholder.  ...  A  very 
nice  criticism  of  the  proviso  to  the  41st  section 
of  the  National  Bank  Act  [now  U.  8.  Rev. 
Stat.  §  5219J  which  permits  the  states  to  tax 
the  shares  of  such  bank,  is  made  to  us  to  show 
that  the  tax  must  be  collected  of  the  share- 
holder directly,  and  that  the  mode  we  have 
been  considering  is  by  implication  forbidden. 
But  we  are  of  opinion  that  while  Congress  in- 
tended to  limit  state  taxation  to  tbe  shares  of 
the  bank  as  distinguished  from  its  capital,  and 
to  provide  against  a  discrimination  in  taxing 
such  bank  shares  unfavorable  to  them  as  com- 
pared with  the  shares  of  other  corporations, 
and  with  other  moneyed  capital,  it  did  not  intend 
to  prescribe  to  the  states  the  mode  in  which  the 
tax  should  be  collected.  The  mode  under  con- 
sideration is  tbe  one  which  Congress  itself  has 
adopted  in  collecting  its  tax  on  dividends  and 
on  tbe  income  arising  from  bonds  of  corpora- 
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tions.  It  is  the  only  mode  which,  certainly 
and  without  loss,  secures  the  payment  of  the 
tax  on  all  tbe  shares,  resident  or  nonresident: 
and,  as  we  have  already  stated,  it  is  the  mode 
which  experience  has  justified  in  the.  New 
England  states  as  the  most  conyeoient  and 
proper  in  regard  to  the  numerous  wealthy  cor- 
porations of  those  states.  It  is  not  to  he  read- 
446]ily  inferred,  therefore,  *that  Congress  in- 
tended to  prohibit  this  mode  of  collecting  a  tax 
which  they  expressly  permitted  tbe  states  to 
levy." 

This  case  was  followed  in  BeU*8  Gap  R.  Go. 
V.  Penn»ylvania,  134  U.  S.  239  [33:  896],  and 
Van  Slyke  v.Witconnn,  154  U.  8.  681  [20: 
240],  and  its  doctrine,  that  tbe  statutory  ap- 
pointment of  the  bank  to  pay  the  whole  tax  as 
agent  of  tbe  stockholders  is  not  inconsistent 
with  the  Federal  law  pertaining  to  national 
banks,  was  correctly  interpreted  and  applied 
by  tbe  state  court  to  the  case  in  band.  It  wos 
not  alleged  in  the  bill,  or  claimed  on  argument, 
that  tbe  bank  was  not  in  possession  of  funds, 
belonging  to  tbe  stockholders  severally  suffi- 
cient to  pay  the  tax,  proportioned  to  their 
ownership  of  the  stock. 

It  is  also  coDtended  that  the  supreme  court 
of  Washington  erred  in  not  holding  that  the 
bill  of  complaint  showed  that  the  taxation  of 
the  shares  of  capital  stock  of  the  plaintiff  was 
at  a  greater  rate  than  was  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  cit- 
izens of  the  state  of  Washington,  and  was 
therefore  void  under  U.  S.  Hev.  Stat,  fc^  5219. 

As  the  case  was  disposed  of  in  tbe  court  below 
on  a  demurrer  to  the  bill,  it  is  proper  to  have  be- 
fore us  tbe  very  language  of  the  bill  which  pre- 
sents this  question,  and  which  was  as  follows: 

*'That  on  the  1st  day  of  April,  1^91,  there 
existed  in  tbe  county  of  Chehalis,  state  of 
Washington^  taxable  moneyed  capital  (other 
than  and  beyond  that  invested  in  shares  of 
stock  of  national  banks  and  banking  business), 
owned  by  citizens  of  said  state,  resident  in  said 
county,  and  there  invested  in  loans  and  secur- 
ities to  them  payable,  and  owing  by  other  citi- 
zens of  said  state  residing  in  said  county,  of 
vast  amount,  to  wit,  exceeding  the  sum  of 
$237,400.  That  on  said  1st  day  of  April,  1891 , 
there  existed  in  tbe  state  of  Washington,  in 
counties  other  than  tbe  county  of  Chehalis 
aforesaid,  other  taxable  capital  in  money  and 
moneyed  capital  (aside  from  the  moneyed  cap- 
ital referred  to  in  the  paragraph  preceding,  and 
aside  from  the  capital  in  banks  and  banking 
business),  owned  by  citizens  of  the  state  of 
Washington  resident  in  said  slate  (in  counties 
other  than  the  county  of  Chehalis),  and  there 
447]iuvested  in  loans  *and  securities  to  them 
payable  and  owing  by  other  resident  citizens  of 
said  state  in  counties  other  than  the  county  of 
Chehalis,  of  vast  amount,  to  wit,  exceeding 
the  sum,  as  complainant  is  informed  and  be- 
lieves, of  $14,000,000.  That  on  the  said  1st 
day  of  April.  1891,  the  total  capitalization  of 
national  banks  located  in  tbe  state  of  Wash- 
ington was  the  sum  of  $7,000,000;  that  the 
total  capitalization  of  banks  there  located,  but 
incorporated  under  the  laws  of  tbe  state  of 
Washington,  was  the  sum  of  $4,000,000;  and 
that  at  tbe  same  time  large  amounts  of  mon- 
eyed capital  were  invested  in  tbe  stale  of  Wash- 
ington by  residents  of  said  state  in  the  stocks 
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and  bonds  of  insurance,  wharf,  and  pA  com- 
panies; and  in  addition  to  the  foregoing  there 
then  existed  in  said  state  other  money^  cap- 
ital amounting  to  at  least  $26,000,000,  being 
the  other  moneyed  capital  hereinbefore  re- 
ferred to;  that  in  no  case,  as  complainant  ii 
informed  and  believes  and  so  charges  the  fact 
to  be,  is  the  stock  of  any  national  nank  or  the 
shares  of  the  stock  of  any  national  bank  lo- 
cated in  tbe  state  of  Washington  valued  for 
assessment  for  taxation  in  said  state  at  a  lesa 
sum  or  assessed  upon  a  valuation  of  less  than 
85  per  cent  of  the  par  value  thereof;  and,  fur- 
ther, that  the  total  assessment  and  total  valua- 
tion in  tbe  assessment  for  taxation  throughout 
the  state  of  Washington  for  the  year  1891  of 
and  upon  the  bonds  and  shares  of  banks,  bank- 
ing corporations,  insurance,  gas.  wharf,  and 
other  corporations,  was  tbe  sum  of  $8,205,508. 
Titat  the  facts  alleged  in  the  preceding  para- 
graphs thereof  were  then  and  during  all  of  the 
times  intervening  between  tbe  1st  day  of  April, 
1891,  and  the  time  of  the  return  of  the  several 
assessment  rolls  throughout  the  state  of  Wash- 
ington by  the  county  assessors  to  the  county 
auditors,  wefl  known  to  the  assessor  of  the 
county  of  Chehalis  and  all  other  county  assess- 
ors throughout  the  state  of  Washington,  and 
during  all  of  said  times  and  until  the  1st  day 
of  March,  1892,  were  well  known  to  the  sev- 
eral county  and  state  oflQcers  hereinbefore  re- 
ferred to.  and  also  to  the  boards  of  equalization 
and  boards  of  county  commissioners  and  tbe  au- 
ditor of  each  of  the  counties *in  said  state, [448 
and  since  the  1st  day  of  March,  1892,  have 
been  and  are  now  well  known  to  tbe  defend- 
ant, the  treasurer  of  Chehalis  county.  That 
on  said  1st  day  of  April,  1891,  the  entire  cap- 
ital, surplus,  and  undivided  profits  of  com- 
plainant were  invested  as  follows,  to  wit: 
$12,500  in  bonds  of  the  United  states,  and  the 
remainder  in  loans  to  residents  of  tbe  state  of 
Washington,  furniture  and  fixtures;  that  all 
of  said  other  moneyed  capital  referred  to  in 
the  foregoing  paragraphs  hereof  was  purposely 
omitted  from  the  assessment  and  from  taxa- 
tion whatsoever  by  each  and  every  .of  the 
county  assessors  and  other  taxing  officers 
throughout  the  state  of  Washington,  and  the 
same  and  tbe  whole  thereof  has  escaped  taxa- 
tion throughout  the  state  of  Washington. 
That  the  omission  by  the  several  county  assee* 
sors  and  taxing  officers  of  the  several  counties 
in  said  state  to  either  assess  or  tax  other  mon- 
eyed property  or  capital  last  aforesaid  was 
made  through,  under,  and  by  reason  and  in 
pursuance  of  an  agreement  entered  into  prior 
to  tbe  1st  day  of  April,  1891,  between  the  sev- 
eral county  assessors  of  the  several  counties  in 
said  state,  whereby  it  was  agreed  upon  between 
them  that  such  omission  should  be  made  by 
them  and  all  of  them;  and  said  omission  and 
agreement  to  omit  were  in  pursuance  of  an 
opinion  rendered  by  the  attorney  f^eneral  of 
tbe  state  of  Washington  to  the  said  several 
county  assessors  at  their  request,  advising  such 
omission,  the  said  attomev  general  being  by 
virtue  of  his  office  required  bv  the  laws  of  tbe 
state  of  Washington  to  render  such  opinion 
upon  the  request  of  said  assessors;  that  such 
omission  necessarily  operated  as  a  discrimina- 
tion in  favor  of  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  said  state  and 
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against  shares  of  stock  of  nation al  banking 
corporations  located  within  this  state,  including 
complainant,  and  necessarily  resulted  in  taxa- 
tion of  the  shares  of  such  national  banks,  in- 
cluding complainant,  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of  the  in- 
dividual citizens  of  the  said  state,  all  of  which 
was  well  known  to  and  most  wrongfully  in 
tended  by  said  several  county  assessors  and 
taxing  officers,  and  all  of  which  is  in  direct 
violation  of  and  forbidden  by  the  provisions  of 
the  Revised  Statutes  hereinabove  specifically 
referred  to." 

449]  *It  is  claimed  by  the  plaintiff  in  error 
that  the  withdrawal  from  taxation  of  so  large  a 
proportion  of  moneyed  capital  in  the  hands  of 
mdividual  citizens,  as  is  shown  by  these  allega 
tions,  had  the  effect  of  taxing  national  bank 
shares  at  a  greater  rate  than  the  remainiug 
moneyed  capital  in  the  hands  of  individual 
citizens  was  taxed. 

Before  we  consider  the  legal  import  of  these 
statements  in  the  complaint,  we  shall  briefly 
review  some  of  the  previous  decisions  of  this 
court  in  which  similar  questipns  have  been 
dealt  with . 

In  Xew  York,  Duer,  v.  Tax  Comrs.  71  U.  8.  4 
Wall.  244  [18: 344],  the  question  presented  was 
whether!  a  tax  imposed  under  a  law  of  the 
state  of  New  York,  on  shares  of  a  national 
bank,  was  invalid,  as  a  discrimination  against 
the  shareholders,  because  no  allowance  or  de- 
duction was  made  on  account  of  invest- 
ments made  by  the  bank  in  United  States 
bonds,  whereas  such  a  deduction  or  allowance 
was  made  in  assessments  upon  insurance  com- 
panies and  individuals.  The  answer  given  by 
this  court  was  "that  upon  a  true  construction 
of  this  clause  of  the  act  [which  provided  that 
taxation  of  such  shares  by  the  state  authority 
should  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  states],  the  meaning 
and  intent  of  the  lawmakers  were  that  the  rate 
of  taxation  of  the  shares  should  be  the  same 
or  not  greater  than  upon  the  moneyed  capital 
of  the  individual  citizen  which  is  subject  or 
liable  to  taxation;  that  is,  no  greater  propor- 
tion or  percentage  of  tax  in  the  valuation  of 
the  shares  should  be  levied  than  upon  other 
moneyed  taxable  capital  in  the  hands  of  the 
citizens."  And  it  was  said  that  "it  is  known 
as  sound  policy  that,  in  every  well-regulated 
and  enlightened  state  or  government,  certain 
descriptions  of  property,  and  also  certain  in- 
stitutions— such  as  churches,  hospitals,  acad- 
emies, cemeteries,  and  the  like— are  exempt 
from  taxation;  but  these  exemptions  have 
never  been  regarded  as  disturbing  the  rates  of 
taxation,  even  where  the  fundamental  law  had 
ordered  that  it  should  be  uniform." 

In  Lionberger  v.  EoiDse,  76  U.  S.  9  Wall.  468 
[19:  721],  a  shareholder  in  the  Third  National 
Bank  of  St.  Louis  resisted  payment  of  a  tax 
450]  *of  nearly  2  per  cent  on  his  stock,  im- 
posed under  a  law  of  the  state  of  Missouri,  be- 
cause there  were  in  that  state  two  banks  which 
bv  a  contract  the  state  had,  prior  to  the  passage 
of  the  national  bank  laws,  disabled  itself  from 
taxing  at  a  greater  rate  than  1  per  cent;  and 
it  was  claimed  that  the  tax  complained  of  was 
assessed  in  disregard  of  that  provision  of  the 
Federal  statute  which  enacted  '*that  the  tax 
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so  imposed,  under  the  laws  of  any  state,  upon 
the  shares  of  any  of  the  associations  author- 
ized by  this  act,  shall  not  exceed  the  rate  im- 
posed upon  the  shares  in  any  of  the  banks  or- 
ganized under  the  authority  of  the  state  where 
such  association  is  located/'  Speaking  through 
Mr.  Justice  Davis,  this  court  said: 

"It  is  very  clear  that  Congress,  in  conced- 
ing to  the  states  the  right  to  tax,  adopted 
a  measure  which  it  was  supposed  would 
operate  to  restrain  them  from  legislating 
adversely  to  the  interests  of  the  nationu 
banks.  The  measure  itself  had  reference  to 
prospective  legislation  by  the  states,  and  its 
object  was  accomplished  when  the  states  con- 
formed, as  far  as  practicable,  their  revenue 
systems  to  it.  Exact  conformity  was  required, 
if  attainable,  but  the  lawmaking  power  did  not 
intend  such  an  absurd  thing,  as  that  the 
power  of  the  state  to  tax  should  depend  on  its 
doing  an  act  which  it  had  obliged  itself  not  to 
do.  It  was  well  known  at  the  time,  and  Con- 
gress must  be  supposed  to  have  legislated  on 
this  subject  with  reference  to  it,  that  states,  by 
contracts  with  individuals  or  corporations, 
could  grant  away  the  right  of  taxation,  and 
that  this  power  had  been  frequently  exercised. 
It  was  equally  within  the  knowledge  of  Con- 
gress that  the  policy  on  this  subject  varied  in 
different  states;  while  some  of  them  retained 
in  their  own  hands  the  power  of  taxation  over 
all  species  of  property,  except  such  as  were  d»> 
voted  to  religious  or  charitable  purposes, 
others  had  parted  with  it  to  interests  of  a 
purely  business  character,  like  banks  and  rail- 
roads. Can  it  be  supposed  that  Congress,  in 
this  condition  of  things  in  the  country,  meant 
to  confer  a  privilege  by  one  section  of  a 
law  which  by  another  it  made  practicully  ••un- 
available? If  the  construction  contended  for  by 
the  plaintiff  in  error  be  allowed,  *then  a[451. 
state  so  unfortunate  as  to  have  a  single  b«nk, 
whose  shareholders  are  exempt  by  contract  from 
taxation  in  the  manner  provided  by  Congress, 
can  derive  no  benefit  from  the  power  to  tax  the 
shares  of  national  banks.  And  this  further 
consequence  would  follow,  that  the  sharehold- 
ers of  national  banks  located  in  one  state  would 
escape  all  taxation,  while  those  whose  pro(^>erty 
was  invested  in  banks  in  a  different  locality 
would  have  to  contribute  their  full  share  of  the 
public  burdens.  This  court  will  not  impute  to 
Congress  a  purpose  that  would  lead  to  such 
manifest  injustice,  in  the  absence  of  an  express 
declaration  to  that  effect  Without  pursuing 
the  subject  further,  it  is  enough  to  say  that,  in 
our  opinion.  Congress  meant  no  more  by  the 
second  limitation  in  the  proviso  to  the  41st  sec- 
tion of  the  national  banking  act.  than  to  re- 
quire of  each  state,  as  a  condition  to  the  exer- 
cise of  the  power  to  tax  the  shares  in  national 
banks,  that  it  should,  as  far  as  it  had  the 
capacity,  tax  in  like  manner  the  shares  of 
banks  of  issue  of  its  own  creation." 

By  a  statute  of  Pennsylvania  of  March  31, 
1870.  all  mortgages,  judgments,  recognizances, 
and  moneys  owing  upon  articles  of  agree- 
ment for  the  sale  of  real  estate  were  made  ex- 
empt from  taxation  except  for  state  purposeai 
The  stock  of  one  Hepburn  iD  the  First  Na- 
tional Bank  of  Carlisle,  the  par  value  of  which 
was  $100  a  share,  was  subjected,  at  its  market 
value  of  $150  per  share,  to  taxation  for  county, 
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Rchool.  and  borough  purposes.  The  validity 
of  such  taxation  was  upheld  by  the  supreme 
courtof  Pennsylvania,  and  the  case  was  brought 
to  this  court.  It  was  contended  on  behalf  of 
the  shareholder  that  as.  by  the  Pennsylvania 
Btatiite,  other  moneyed  capital  in  the  hands  of 
individuals  in  the  county  where  the  bank  was 
located  was  not  subject  to  taxation  for  local 
purposes,  such  taxes  upon  shares  in  a  national 
bank  were  in  the  nature  of  a  discrimination 
and  void.  It  was  also  contended  that  in  valu- 
ing these  shares  at  50  per  cent  above  par  the  tax 
was  made  50  per  cent  greater  than  on  "other 
moneyed  capital  in  the  hands  of  individuals." 

Both  these  contentions  were  overruled  by  this 
court;  and.  in  disposing  of  the  argument  that 
452]  the  taxes  in  question  made  *an  illegal 
discrimination  against  national  bank  shares,  it 
was  said: 

"It  is  next  insisted  that  no  municipal  or 
school  taxes  could  be  assessed  upon  the  shares  of 
the  First  National  Bank  of  Carlisle,  a  national 
bank,  located  within  the  borough  of  Carlisle. 
becau.se  by  the  laws  of  Pennsylvania  as  is 
claimed,  other  moneyed  capital  in  the  hands  of 
individual  citizens  at  that  place  is  exempt  from 
such  taxation.  In  support  of  this  claim  it  is 
shown  that  all  murtgagen,  judgments,  recog- 
nizances, and  moneys  owing  upon  articles  of 
agreement  for  the  sale  of  real  estate  are  exempt 
from  taxation  in  that  borough  except  for  state 

Purposes.  This  is  a  partial  exemption  only, 
t  was  evidently  intended  to  prevent  a  double 
burden  by  the  taxation  both  of  property  and 
debts  scoured  upon  it.  Necessarily  there  may 
be  other  moneyed  capital  in  the  locality  than 
such  as  is  exempt.  .  .  .  Some  part  of  it  only 
is.  It  could  not  have  been  the  intention  of 
Congress  to  exempt  bank  shares  from  taxation 
because  some  moneyed  capital  was  exempt. 
Certainly  there  is  no  presumption  in  favor  of 
such  an  intention.  To  have  effect  it  must  be 
manifest.  The  affirmative  of  the  proposition 
rests  upon  him  who  asserts  it.  In  this  case  it 
has  not  been  made  to  appear."  Hepburn  v.  Car- 
iisU  Borough  School  Directors,  90  U.  S.  28  Wall. 
480  [23: 112J. 

To  the  same  effect  was  the  case  of  Adams  v. 
NashHlU,  95  U.  S.  19  [24:  8691. 

In  Nao  York  ▼.  Weaver,  100  U.  8.  539  [25: 
70r>J,  it  was  held  that  the  statute  of  a  state 
which  establishes  a  mode  of  assessment  by 
which  shares  in  a  national  bank  are  valued 
higher  in  proportion  to  their  real  value  than 
oOjer  moneyed  capital  is  in  conflict- with  U.  S. 
Rev.  Stat.  §  5219,  although  no  greater  percent- 
age is  levied  on  such  valuation  than  on  that  of 
other  moneyed  capital:  and  that  the  statutes 
of  New  York  which  permit  a  party  to  deduct 
his  just  debts  from  the  valuation  of  all  his  per- 
sonal property,  except  so  much  thereof  as  con- 
sists of  such  shares,  tax  them  at  a  greater  rate 
than  other  moneved  capital,  and  were,  there- 
fore, void  as  to  them. 

In  Boyer  v.  Boyer,  118  U.  S.  690  [28: 1089], 
there  was  brought  into  question  the  validity  of  a 
county  tax  levied  on  national  bank  shares  under 
a  iaw  of  the  state  of  Pennsylvania,  where  other 
4631  *moneyed  capital  in  the  hands  of  indi- 
vidual citizens  within  the  same  taxing  district 
was  exempted  from  such  taxation.  Theijrevi- 
ous  decisions  of  the  court  respecting  state  taxa- 
tion of  shares  in  national  banks  were  reviewed, 
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and  the  conclusion  reached  was  that  those  deci- 
sions did  not  sustain  the  proposition  that  na- 
tional bank  shares  may  be  subjected,  under  the 
authority  of  the  state,  to  local  taxation  where  a 
very  material  part,  relatively,  of  other  moneyed 
capital  in  the  hands  of  individual  citizens  is 
exempt  It  was  observed  that  ''as  the  act  of 
Congress  does  not  fix  a  definite  limit  as  to  per- 
centage of  value,  beyond  which  the  states  may 
not  tax  national  bank  shares,  cases  will  arise 
in  which  it  will  be  difficult  to  determine 
whether  the  exemption  of  a  particular  part  of 
moneyed  capital  in  individual  hands  is  so  serious 
or  material  as  to  infringe  the  rule  of  substantial 
equality." 

That'case.like  the  present  one,  was  determined 
in  the  court  below  on  bill  and  demurrer,  and 
this  court  thought  the  better  course  was  to  re- 
mand the  cause  with  a  recommendation  that 
the  defendants  should  be  put  to  answer,  so  that 
the  facts  of  the  case  might  be  more  fully  dis- 
closed. 

In  BelVs  Gap  R  Co,  v.  Pennsyltania,  184  XJ. 
8.  289  [33:  895],  a  question  was  raised,  in  be- 
half of  citizens  of  other  states,  of  the  validity 
of  a  law  of  the  state  of  Pennsylvania  which 
imposed  a  tax  upon  the  nominal  or  face  value 
of  corporation  bonds,  instead  of  a  tax  upon 
their  actual  value;  and.  while  it  was  not  a 
case  of  taxation  of  national  bank  stock,  some 
ob-servations  were  made  by  Mr.  JtisticeBradley^ 
in  expressing  the  views  of  the  court,  that  are 
applicable  to  the  question  now  before  us: 

"The  provision  in  the  14th  Amendment,  that 
no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
was  not  intended  to  prevent  a  state  from  adjust- 
ing its  system  of  taxation  in  all  proper  and 
reasonable  ways.  It  may,  if  it  chooses,  (ex- 
empt certain  classes  of  property  from  any  tax- 
ation at  all,  such  as  churches,  libraries,  and  the 
property  of  charitable  institutions.  It  may 
impose  different  specific  taxes  upon  different 
trades  and  professions,  and  may  vary  the  rates 
of  excise  upon  various  products;  it  may  tax 
real  estate  and  personal  property  in  a  different 
manner;  *it  may  tax  visible  property  [454 
only,  and  no  ttax  securities  for  payment  of 
money;  it  may  allow  deductions  for  In- 
debtedness, or  not  allow  them.  All  such  reg- 
ulations, and  those  of  like  character,  so 
long  as  they  proceed  within  reasonable  limits 
and  general  usage,  are  within  the  discretion 
of  the  state  legislature,  or  the  people  of 
the  state  in  framing  their  Constitution.  But 
clear  and  hostile  discriminations  aj^ainst  par- 
ticular persons  and  classes,  especially  sach 
as  are  of  an  unusual  character,  unknown  to  the 
practice  of  our  governments,  might  be  obnox- 
ious to  the  constitutional  prohibition.  It 
would,  however,  be  impracticable  and  unwise 
to  attempt  to  lay  down  any  general  rule  or 
definition  on  the  subject  that  would  include 
all  classes.  They  must  be  decided  as  they  arise. 
We  think  we  are  safe  in  saying  that  the  14th 
Amendment  was  not  intended  to  compel  the 
states  to  adopt  an  iron  rule  of  equal  taxation. 
If  that  were  its  proper  construction  it  would  not 
only  supersede  all  these  constitutional  provi- 
sions and  laws  of  some  of  the  states,  whose  object 
is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  qualiflcationa 
deemed  material:  bot  it  would  render  nugatory 
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these  discrimioatioDS  which  the  best  interests 
of  society  require;  which  are  necessary  for  the 
encouragement  of  needed  and  useful  industries, 
and  the  discouragement  of  intemperance  and 
vice;  and  which  every  state,  in  one  form  or 
another,  deems  it  expedient  to  adopt.'* 

Mercantile  Nat.  liank  v.  New  York,  121  U. 
8.  188  [80: 8951,  was  the  case  of  a  bill  filed  by 
a  national  bank  in  the  city  of  New  York;  the 
object  of  which  was  to  restrain  the  collection  of 
taxes  assessed  upon  its  stockholders  on  the 
ground  that  the  taxes  assessed  were  illegal  and 
void  under  U.  8.  Rev.  Stat.  §  5219,  as  being  at 
a  greater  rate  than  those  assessed  under  the 
laws  of  New  York  upon  other  moneyed  capital 
in  the  hands  of  the  individual  citizens  of  that 
state.  From  the  decree  of  the  circuit  court  of 
the  United  Sta'es  dismissing  the  bill  an  appeal 
was  prosecuted  to  this  court. 

The  question  presented  was  thus  stated  by 
Mr.  Justice  Matthews,  who  delivered  the  opin- 
ion of  this  court: 

•'The  proposition  which  the  appellant  seeks  to 
establish  is  that  the  state  of  New  York,  in  seek- 
455jing  to  tax  national  bank  *shares,  has  not 
complied  with  the  condition  contained  in  U. 
8.  Rev.  8tat.§  5219,  that  such  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  such  states,  'in  that  it  has  by  its  legis- 
lation expressly  exempted  from  all  taxes  in  (he 
hands  of  the  individual  citizens  numerous 
species  of  moneyed  capital,  aggregating  in 
actual  value  the  sum  of  i|l, 686.000,000,  whilst 
it  has  by  its  laws  subjected  national  bank 
shares  in  the  hands  of  individual  holders 
thereof  (aggregating  a  par  value  of  $83,000,000) 
and  state  bank  shares  (having  a  like  value  of 
$22,815,700)  to  taxation  upon  their  full  actual 
value,  less  only  a  proportionate  amount  of  the 
real  estate  owned  by  the  bank.'  This  exemp- 
tion, it  is  claimed,  is  of  a  'very  material  part  rel- 
atively' of  the  whole,  and  renders  the  taxation 
of  national  bank  shares  void." 

The  exemptions  referred  to  were  classified 
as  follows:  Shares  of  stock  in  the  hands  of  the 
individual  shareholders  of  all  incorporated 
moneyed  or  stock  corporations  deriving  an  in- 
come or  profit  from  their  capital  or  otherwise, 
incorporated  by  the  laws  of  New  York,  not 
including  trust  companies  and  life  insurance 
companies,  and  state  or  national  banks — the 
value  of  such  shares  was  admitted  to  be  $755,- 
018,892;  trust  companies  and  life  insurance 
companies — the  value  of  whose  shares  was  ad- 
mitted to  be  $85,558,900— in  addition  the  life 
insurance  companies  owned  personal  property 
composed  of  mortgages,  loans,  and  bonds  to  the 
amount  of  $195,257,805;  savings  banks  and 
the  deposits  therein  amounting  to  $487,107,501, 
and  a  surplus  of  $68,669,001;  certain  munici- 
pal bonds  issued  by  the  city  of  New  York  un- 
der an  act  passed  in  1880,  of  the  value  of  $18, 
467,000;  shares  of  stock  in  corporations  created 
by  states  other  than  New  York,  in  the  hands 
of  individual  holders,  resident  of  said  state, 
amounting  to  $250,000,000. 

The  contention  on  behalf  of  the  national 
bank  was  that  within  the  doctrine  of  the  case 
of  Bayer  v.  Boyer,  118  U.  8.  689  {28:  1089], 
these  exemptions  constituted  so  material  a  part 
relativelv  of  the  moneyed  capital  in  the  hands 
of  individual  citizens  as  to  make  the  tax  upon 
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the  shares  of  national  banks  an  unfair  discrim- 
ination against  that  class  of  property. 

*0n  the  part  of  the  state  it  was  claimed[456 
that  the  shares  of  stock  in  the  various  compa- 
nies incorporated  by  the  laws  of  New  York  as 
moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital  or  otherwise, 
including  trust  companies,  life  insurance  com- 
panies and  savings  banks,  were  not  moneyed 
capital  in  the  hands  of  the  individual  citizen 
wtthin  the  meaning  of  the  act  of  Congress; 
that,  if  any  of  them  are,  then  the  corporations 
themselves  were,  taxed  under  the  laws  of  New 
York  in  such  a  manner  and  to  such  an  extent 
that  the  shares  of  stock  therein  are  in  fact  sub- 
ject to  a  tax  equal  to  that  which  was  assessed 
upon  shares  of  national  banks;  and  that  if  then 
are  any  exceptions,  they  were  immaterial  in 
amount  and  based  upon  considerations  which 
excluded  them  from  the  operation  of  the  rule 
of  relative  taxation  intended  by  the  act  of  Con- 
gress Upon  a  careful  review  of  the  cases  the 
following  conclusions  were  reached  by  the 
court: 

"That  'moneyed  capital  in  the  hands  of  in- 
dividual citizens'  does  not  necessarily  embrace 
sbares  of  stock  held  by  them  in  a\l  corpora- 
tions where  capital  is  employed,  according  to 
their  respective  corporate  powers  and  priv- 
ileges, in  business  carried  on  for  the  pecuniary 
profit  of  shareholders,  although  shares  in  9ome 
corporations,  according  to  the  nature  of  their 
business,  may  be  such  moneyed  capital.  .  .  . 
The  key  to  the  proper  interpretation  of  the  act 
of  Congress  is  its  policy  and  purpose.  The  ob- 
ject of  the  law  was  to  establish  a  system  of 
national  banking  institutions,  in  order  to  pro- 
vide a  uniform  and  secure  currency  for  the 
people,  and  to  facilitate  the  operations  of  the 
Treasury  of  the  United  States.  The  capital  of 
each  of  the  banks  in  this  system  was  to  be  fur- 
nished entirely  by  private  individuals;  but,  for 
the  protection  of  the  government  and  the  peo- 
ple it  was  required  that  this  capita),  so  far  as 
it  was  the  security  for  its  circulating  notes, 
should  be  invested  in  the  bonds  of  the  United 
States.  These  bonds  were  not  subjects  of  taxa- 
tion; and  neither  the  banks  themselves,  nor 
their  capital,  however  invested,  nor  the  shares 
of  stock  therein  held  by  individuals,  could  be 
taxed  by  the  states  in  which  they  were  located 
without  the  consent  of  Congress,  being  ex- 
empted from  the  power  of  the  states  in  this  re- 
spect, 'because  these  banks  were  means  [457 
and  agencies  established  by  Congress  In  execu- 
tion of  the  powers  of  the  government  of  the 
United  States.  It  was  deemed  consistent,  how- 
ever, with  these  national  uses,  and  otherwise 
expedient,  to  grant  to  the  states  the  authority  to 
tax  them  within  the  limits  of  a  rule  prescribed 
by  the  law.  In  fixing  those  limits  it  became 
necessary  to  prohibit  the  states  from  imposing 
such  a  burden  as  would  prevent  the  capital  of 
individuals  from  freely  seeking  investment  in 
institutions  which  it  was  the  express  object  of 
the  law  to  establish  and  promote.  The  busi- 
ness of  bankine,  including  all  the  operations 
which  distinguish  it,  might  be  carried  on  un- 
der state  laws,  either  by  corporations  or  private 
persons,  and  capital  m  the  form  of  money 
mieht  be  invested  and  employed  by  individoal 
citizens  in  many  single  and  separate  operations 
forming  substantial  parts  of  the  business  of 
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Vianking.     A  tax  upon  (be  money  of  individ- 
uals, invested  in  the  form  of  shares  of  stock  in 
Dational  banks,  would  diminish  their  value  as 
an    investment    and    drive    the    capital    so 
ip vested    from    this  employment,   if    at   the 
same  time    similar  investments    and   similar 
employments   under   the    authority    of   state 
laws  were  exempt  from  an  equal  burden.    The 
main  purpose,  therefore,  of  Congress,  in  fixing 
limits  to  state  taxation,  on  investments  in  the 
shares  of  national  banks,  was  to  render  it  im- 
possible for  the  state,  in  levying  such  a  tax,  to 
create  and  foster  an  unequal   and   unfriendly 
competition,  by  fiyoring  institutions  or  indi- 
viduals caiTyin^  on  a   similar  business  and 
operations  and  investments  of » like  character. 
The  language  of  the  act  uf  Congress  is  to  be 
read  in  the  light  of  this  policy.     Applying  this 
rule  of  construction,  we  are  led,  in  the  first 
place,  to  consider  the  meaning  of  the  words 
'other  moneyed  capital,*  as  used  in  the  statute. 
Of  course  it  includes  shares  in  national  banks; 
the  use  of  the  word   'other*  requires  that.     If 
bank  shares  were  not  'moneyed  capital,'  the 
word  'other*  in  this  connection  would  be  with- 
out significance.     But  'moneyed  capital'  does 
not  mean  all   capital   the  value  of  which  is 
measured  in  terms  of  money.     In  this  sense, 
all  kinds  of  real  and  personal  property  would  be 
embraced  by  it.  for  they  all  have  an  estimated 
4581  *value  as  the  subjects  of  sale.     Neither 
does  it  necessarily  include  all  forms  of  invest- 
ment in  which  the  interest  of  the  owner  is  ex- 
pressed in  money.     Shares  of  stock  in  railroad 
companies,  mining  companies,  manufacturing 
companies,  and  other  corporations,  are  repre- 
sented by  certificates  showing  that  the  owner 
is  entitled  to  an  interest,  expressed  in  money 
value,  in  the  entire  caf)ital  and  property  of  the 
corporation,  but  the  property  of  the  corpora 
tion  which  constitutes  its  invested  capital  may 
consist  mainly  of  real  and  personal  property, 
which,  in  the  hands  of  individuals,  no  one 
would  think  of  calling  'moneyed  capital,'  and 
its  business  may  not  eonsist  in  any  kind  of 
dealing  in  money,  or  commercial  representa- 
tives of  money.     So  far  as  the  policy  of  the 
government  in  reference  to  national  banks  is 
concerned,  it  is  indifi'erent  how  the  states  may 
choose  to  tax  such  corporations  as  those  just 
mentioned,  or  the  interest  of  individuals  in 
them,  or  whether  they  should  be  taxed  at  all. 
"Whether  property   interests   in  railroads,    in 
manufacturing  enterprises,  in  mining  invest- 
ments and  others  of  that  description  are  taxed 
or  exempted  from  taxation, in  the  contemplation 
of  the  law,  would  have  too  effect  upon  the  suc- 
cess of  national  banks.     There  is  no  reason, 
therefore,  to  suppose  thdt  Congress  intended, 
in  respect  to  these  matters,  to  interfere"  with 
the  power  and  policy  of  {he  states.    The  busi- 
ness of  banking,  as  defined  by  law  and  custom, 
consists  in  the  issue  of  dotes  payable  on  de- 
mand, intended  to  circutate  as  money  where 
the  banks  are  banks  of  ii^ue;  in  receiving  de- 
XX)sits  payable  on  demand;  in  discounting  com- 
mercial paper;  making  loans  of  money  on  col- 
lateral security;   buying  and  selling  bills  of 
exchange;   negotiating  loans,  and  dealing  in 
negotiable  securities  issued  by  the  government, 
state  and  national,  and  municipal  and  other 
corporations.    These    are    the   operations    In 
which  the  capital  invested  in  national  banks  is 
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employed,  and  it  is  the  nature  of  that  employ- 
ment which  constitutes  it  in   the  eye  of  this 
statute   'moneyed  capital.'    Corporations  and 
individuals  carrying  on  these  operations  do 
come  into  competition  with  the  business  of  na- 
tional banks,  and  capital  in  the  hands  of  indi- 
viduals thus  employed  is  what  is  intended  to  be 
described  by  the  act  of  Congress.    *That  [459 
the  words  of  the  law  must  be  so  limited  appears 
from  another  consideration;  they  do  not  em- 
brace any  moneyed  capital  in   the  sense  just 
defined,  except  that  in  the  hands  of  individual 
citizens.     This  excludes  moneyed  capital  in 
the  hands  of  corporations,  although  the  busi- 
ness of  some  corporations  may  be  such  as  to 
make  the  shares  therein  belonging  to  individ- 
uals moneyed  capital  in  their  bands,  as  in  the 
case  of  banks.     A  railroad  company,  a  mining 
company,  an  insurance  company,  or  any  other 
corporation  of  that  description,  may  have  a 
large  part  of  its  capital  invested  in  securities 
payable  in  money,  and  so  may  be  the  owners 
of  moneyed  capital;  but,  as  we  have  seen,  the 
shares  of  stock  in  such  companies  held  by  in- 
dividuals are  not  moneyed  capital.     The  terms 
of  the  act  of  Congress,  therefore,  include  shares 
of  stock  or  other  interests  owned  by  individ- 
uals in  all  enterprises  in  which  the  capital  em- 
ployed in  carrying  on  its  business  is  money, 
where  tha  object  of  the  business  is  the  making 
of  profit  by  its  use  as  money.     The  moneyed 
capital  thus  employed  is  invested  for  that  pur- 
pose in  securities  by  way  of  loan,  discount,  or 
otherwise,  which  are  from  time  to  time,  ac- 
cording to  the  rules  of  the  business,  reduced 
again  to  money  and  reinvested.     It  includes 
money  in  the  hands  of  individuals  employed 
in  a  similar  way,  invested  in  loans,  or  in  se- 
curities for  the  payment  of  money,  either  as  an 
investment  of  a  permanent  character,  or  tem- 
porarily with  a  view  to  sale  or  repayment  and 
reinvestment.     In  this  way  the  moneyed  capi- 
tal in  the  bands  of  individuals  is  distinguished 
from   what  is  known  generally  as  personal 
property.     Accord  in  glv,  it  was  said  in  Evan9- 
title  Nat,  Bank  v.   Bntton,  105  U.  8.  822  [26: 
1054]:    'The  act  of  Congress  does  not  make 
the  tax  on  personal  property  the  measure  of 
the  tax  on  bank  shares  in  the  state,  but  the  tax 
on  moneyed  capital  in  the  hands  of  the  indi- 
vidual citizen.     Credits,  money  loaned  at  in- 
terest, and  demands  against  persons  or  corpo- 
rations,  are    more   purely    representative   of 
moneyed  capital  than  personal  property,  so  far 
as  they  can  be  said   to  differ.     Undoubtedly, 
there  may  be  said  to  be  much  personal  prop- 
erty exempt  from  taxation  without  giving  bank 
shares  a  right  to  similar  exemption,  because 
personal   property  *is  not  necessarily    [460 
moneyed  capital.    But  the  rights,  credits,  de- 
mands, and  money  at  interest  mentioned  in  the 
Indiana  statute,  from  which  bona  fide  debts 
may  be  deducted,  all  mean  moneyed  capital 
invested  in  that  way.' " 

In  respect  to  trust  companies  the  court  held 
that  it  was  evident,  from  the  powers  granted 
them  in  Che  legislatipn  of  New  York,  that  they 
were  not  banks  in  the  commercial  sense  of  that 
word,  and  did  not  perform  the  function  of 
banks  in  carrying  on  the  exchanges  of  com- 
merce, and  that,  taxed  as  they  were,  on  their 
franchises  based  on  income,  it  could  not  be 
said    that    there   existed    any  discriminatioD 
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against  Dational  banks.  As  to  savings  banks 
it  was  held  that,  though  it  could  not  he  denied 
that  their  deposits  constituted  moneyed  capital 
in  the  hands  of  individuals,  yet  it  was  clear 
that  they  were  not  within  the  meaning  of  the 
act  of  Congress  in  such  a  sense  as  to  require 
that,  if  they  are  exempted  from  taxation,  shares 
of  stock  in  national  banks  must  also  be  ex- 
empted; that  it  was  part  of  the  policy  of  the 
state  to  encourage  the  accumulation  of  small 
savings  belonging  to  the  industrious  and  thrifty, 
and  were  within  the  reasonable  exercise  of  the 
power  of  the  state  to  exempt  particular  kinds 
of  property,  and  the  conclusion  of  the  court, 
in  respect  to  savings  banks,  was  thus  expressed: 
**The  only  limitation,  upon  deliberate  reflec- 
tion, we  now  think  it  necessary  to  add,  is  that 
these  exceptions  should  be  founded  upon  just 
reason,  and  not  operate  as  an  unfriendly  dis 
crimination  against  investments  in  national 
bank  shares.  However  large,  therefore,  may 
be  the  amount  of  moneyed  capital  in  the  hands 
of  individuals,  in  the  shape  of  deposits  in  sav- 
ings banks  as  now  organized,  which  the  policy 
of  the  state  exempts  from  taxation  for  its  own 
purposes,  that  exemption  cannot  affect  the  rule 
for  the  taxation  of  shares  in  national  banks, 
provided  they  are  taxed  at  a  rate  not  greater 
than  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  otherwise  subject  to  taxa- 
tion." 

The  conclusions  to  be  deduced  from  these 
decisions  are  that  money  invested  in  corpora- 
tions or  in  individual  enterprises  that  carry  on 
the  business  of  railroads,  of  manufacturing  en- 
terprises, mining  investments,  and  investments 
401]  in  mortgages,  *does  not  come  into  com- 
wtition  with  the  business  of  national  banks.and 
is  not  therefore  within  the  meaning  of  the  act  of 
Congress  that  such  stocks  as  those  in  insurance 
•companies  may  be  legitimately  taxed  on  income 
instead  of  on  value,  because  such  companies 
are  not  competitors  for  business  with  national 
banks;  and  that  exemptions,  however  large,  of 
deposits  in  savings  banks,  or  of  moneys  be- 
longing  to  charitable  institutions,  if  exempted 
for  reasons  of  public  policy  and  not  as  an  un- 
friendly discrimination  against  investments  in 
national  bank  shares,  should  not  be  regarded 
as  forbidden  by  U.  8.  Rev.  Stat.  ^  5219. 

We  shall  now,  in  the  light  of  the  previous 
decisions,  advert  to  the  allegations  contained 
in  the  bill  of  complaint. 

The  substance  of  those  allegations  is:  First, 
that  there  was  taxable  moneyed  capital  in  Che- 
halis  county,  which  escaped  taxation,  amount- 
ing to  $287,400;  second,  that  there  was  also 
unassessed  moneyed  capital  in  other  portions 
of  the  state  exceeding  $14,000,000;  third,  that 
the  moneyed  capital  mvested  in  banks,  national 
and  state,  was  $11,000,000;  fourth,  that  there 
was  invested  in  the  stocks  and  bonds  of  insur- 
ance, wharf,  and  gas  companies  and  other  mon- 
eyed institutions,  moneyed  capital  amounting 
to  at  leajst  $26,000,000. 

Even  if  it  be  conceded  that  the  stocks  and 
bonds  of  insurance*  wharf,  and  gas  companies 
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were,  in  point  of  fact,  exempted  from  taxation, 
such  companies  are  not,  as  we  have  seen,  com- 
petitors for  business  with  the  national  banks, 
and,  therefore,  might  be  lesrally  exempted.  As 
to  the  sum  of  $237,400  alleged  to  be  invested 
by  individual  citizens  of  Chehalis  county  in 
loans  and  securities  to  them  payable  and  owing 
by  other  citizens  of  that  county,  we  are  not  in- 
formed by  the  bill  of  the  nature  of  such  loans 
and  securities,  and,  as  against  the  pleader,  we 
may  well  assume  that  they  belong  to  a  class  of 
investments  which  does  not  compete  with  the 
business  of  national  banks.  The  same  is  true 
of  the  sum  of  $14,000,000  alleged  to  be  in- 
vested in  loans  and  securities  by  citizens  of  the 
state  of  Washington  and  to  them  payable  and 
owing  by  other  citizens  of  said  state. 

It  is,  indeed,  alleged  in  the  bill  that  these  in- 
vestments were  **laxable  capital."  but  that  is 
an  averment  in  the  nature  of  a  *Iegal  con- [462 
elusion.  If  those  loans  and  securities  had  been 
identified  in  the  bill,  or  their  character  de- 
scribed, the  court  might  have  reached  a  differ- 
ent conclusion  as  to  their  taxable  character. 

There  is  an  allegation  in  the  bill  that  the 
omission  bv  the  taxing  officers  of  these  classes 
of  capital  from  assessment  and  taxation  was  in 
pursuance  of  an  opinion  rendered  by  the  attor- 
ney general  of  the  state  of  Washington;  audit 
is  alleged  that  the  said  attorney  general  was  re- 
quired by  the  laws  of  the  state  to  render  opin- 
ions upon  request  of  the  assessors.  But  the 
bill  does  not  set  forth  that  opinion,  or  the  rea- 
sons upon  which  the  attorney  general  pro- 
ceeded. The  supreme  court  of  the  state  of 
Washington,  advertine:  to  this  allegation  of  the 
bill,  suggests  that  it  is  probable  that  the  opin- 
ion referred  to  was  one  dated  February  5,  Ic^l, 
addressed  to  the  state  auditor,  and  in  which  the 
at'orney  general  advised  that  accounts,  prom- 
issory not  es,and  mortgages  were  to  be  exempted, 
in  order,  perhaps,  to  avoid  double  taxation. 
And  the  supreme  court  well  observes  that  if 
the  action  of  the  assessors  was  based  upon  this 
decision  of  the  law  officer  of  the  state,  and 
went  no  further,  the  allegations  of  the  bill 
would  certainly  turn  out  to  be  unsupported.  6 
Wash.  64. 

We  agree  with  the  sapreme  court  of  Wash- 
ington in  thinking  that  the  allegations  of  this 
complaint  nowhere  show  that  any  moneyed 
capita]  of  the  character  defined  by  the  Federal 
Supreme  Court  was  omitted  or  intended  to  be 
omitted  by  the  assessors;  or  if  the  intention  of 
the  complaint  be  to  cover  any  such  existing 
cases,  the  allegations  are  so  general  and  inded- 
nite  that  they  cannot  be  made  the  basis  of  ac- 
tion. 

The  judgment  of  the  Supreme  Court  of  Waek- 
ington  U  afflrmed. 

Mr.  Justice  Harlaji*  Mr.  Justice  Brown, 
and  Mr.  Justice  White  are  of  opinion  that  the 
bill  makes  a  prima  facie  case  of  illegal  discrim- 
ination a^inst  capital  invested  in  national 
bank  stock,  and  therefore  that  the  demurrer 
•hould  have  heen  overruled. 
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ABUtsmeni  of  Block  of  national  hanks. 

The  omission  from  assessment  of  all  moneyed  oapl. 
tal  In  a  city  owned  by  resident  indix'idual  citizens 
and  invested  in  interest^bearing  loans,  discounts, 
and  securities,  except  that  Invested  in  incorporat- 
ed banks  located  in  the  city,  is  not  sufficient  to 
make  a  tax  on  the  shares  of  stock  of  a  national 
bank  invalid  as  an  unlawful  discrimination 
aflrainst  the  latter,  unless  the  moneyed  capital  left 
unasscssed  was,  as  to  any  material  portion 
thereof,  moneyed  capital  coming  into  competi- 
tlon  with  that  of  national  banks. 

[Nos.  223-226.] 

Argued  March  SS,  1897.    Decided  April  It, 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washingtoo  to  review  judgments 
of  that  court  affirmiDg  judgments  of  the  Super- 
ior Court  of  said  State  in  favor  of  defendant 
in  actions  brought  by  the  above-named  plain- 
tiffs in  error,  severally,  against  the  above- 
named  defendants  in  error,  severally,  to  en- 
loin  said  defendants  from  levying  and  collect- 
ing a  tax  upon  the  shares  of  stock  of  said  plain- 
tiffs in  error.     Affirmed. 

See  same  ca<>e  below,  9  Wash.  607. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harold  Preston,  James  B.  Howe, 
and  Eugene  M,  Carr  for  plaintiffs  in  error. 

Messrs.  John  K.  Brown,  John  B.  Allen, 
and  F.  B.  Tipton  for  city  of  Seattle  et  al., 
defendants  in  error. 

Metiers.  Andrew  F.  Burleif^h,  James  A. 
Baight,  and  Samuel  H.  Piles  for  County  of 
Kinged  al„  defendants  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

The  bills  of  complaint  in  these  cases  are  sub- 
stantially of  the  same  legal  import,  so  far  as 
any  Federal  question  is  concerned,  with  that 

NOTB.— ^8  to  taxation  of  shares  in  national  banks 
and  of  other  eorporaUons,  see  note  to  Piovidenoe 
Bank  v.  Billings,  7:«an. 
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considered  in  the  case  of  First  Nat.  Bank  y. 
Cliehalis  County,  in  which  the  opinion  of  this 
court  has  just  been  delivered. 

The  only  difference  that  we  notice  is  that,  ia 
connection  with  the  allegation  that  there  ex- 
isted large  amounts  of  taxable  moneyed  capital 
owned  by  resident  citizens  and  invested  in  in- 
terest-bearing loans  and  securities,  there  is  made 
the  additional  'allegation  that  all  of  said[464 
other  moneyed  capital  referred  to  was  all  the 
moneyed  capital  m  the  city  owned  by  resi- 
dent individual  citizens  ancl  invested  in  in- 
terest-bearing loans,  discounts,  and  securities, 
except  that  invested  in  incorporated  banks  lo- 
cated in  the  city. 

It  is  not  perceived  that  this  additional  alle- 
gation calls  for  any  different  conclusion  than 
the  one  reached  in  the  previous  case.  We  are 
still  uninformed  whether  the  moneyed  capital 
left  unassessed  was,  as  to  any  material  portion 
thereof,  moneyed  capital  coming  into  compe- 
tition with  that  of  national  banks.  The  aver- 
ment that  the  moneyed  capital  exempted  was 
''taxable"  docs  not  enable  us  to  say  that  it 
therefore  consisted  of  investments  within  the 
meaning  of  the  term  "moneyed  capital"  aa 
used  in  the  act  of  Congress. 

TTie  judgment  of  the  Supreme  Court  of  Wash- 
ington is,  in  each  case,  affirmed. 

Mr.  Justice  Harlan,  Mr.  Justice  Brown* 
and  Mr  Justice  White  dissented. 


AMERICAN  PUBLISHING  COMPANY, 

P(ff.  in  Err., 

V. 

A.  FISHER  and  Aaron  Eeyser,  Copartners. 
Doing  Business  under  the  Firm  Name  of 
A.  Fisher  Brewing  Company. 

(See  8.  a  Reporter's  ed.  464-468.) 

Trial  by  jury^laui  authorizing  a  verdict  by  nins 
or  more  jurors  unconstitutional 

1.  The  Utah  law  of  March  10, 1802,  that  a  verdict 
in  a  civfl  case  may  t)e  rendered  on  the  concurrence 
therein  of  nine  or  more  members  of  the  jury.  Is 
Invalid,  either  by  force  of  the  7th  Amendment  to 
the  United  States  Constitation,  or  by  the  acts  of 
Congress  (9  Stat,  at  L.  458, 1 17),  extending  the  Con- 
stitution and  laws  of  the  United  States  over  the 
territory,  and  18  Stat,  at  L.  p.  27,  chap.  80,  in  re- 
gard to  the  territories,  which  provides  that  no 
party  shaU  be  deprived  of  the  right  of  trUd  by 
Jury  in  cases  cognizable  at  common  law. 

2.  Unanimity  is  one  of  the  peculiar  and  essential 
features  of  trial  by  Jury  at  common  law,  and  the 
constitutional  right  of  trial  by  jury  is  violated  by 
a  territorial  statute  authorizing  a  verdict  by  the 
concurrence  of  nine  or  more  membersof  the  jury. 

[No.  243.] 

Argued  March  $9,  1897.    Decided  April  Xf, 

1897. 

NOTS.— As  to  trial  by  jitry,  how  affeeteA  by  7th 
Amendment  to  the  ConstitiUion^  see  note  to  New 
York  Sup.  Ct.  Justices  v.  United  States,  Murray,  Uh 
668. 

As  tofury,  of  what  number;  praetiee  in  rtgard  to; 
iUness  or  insanity  of  one;  thirteen  or  eleven  jurors; 
vn-ono  person  serving  as  furor  by  mMoice,— eee  note 
to  Silsby  V.  Foote,  14:884. 
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Fr  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utab  to  review  a  judgment  of 
that  court  affirming  the  judgment  of  the  Dis- 
trict Court  of  Salt  Lake  County,  in  that  Ter- 
ritory, in  favor  of  defendants  in  an  action 
brought  by  the  American  Publishing  Com- 
pany, plaintiff,  against  A.  Fisher  et  al.,  to 
recover  on  a  contract  for  furnishing  labels, 
cards,  etc.;  the  verdict  on  which  the  judgment 
was  rendered  was  signed  by  nine  jurors,  the 
others  not  concurring.  Reversed,  and  case  re- 
manded to  the  state  supreme  court. 
See  same  case  below,  10  Utah,  147. 

Statement  by  Mr.  Justice   Brewer: 

On  April  29,  1891,  plaintiffs  in  error  com- 
menced an  action  in  the  district  court  of  Salt 
Lake  county,  territory  of  Utah,  to  recover  of  de- 
fendants the  sum  of  $20,844.75  on  a  contract  for 
furnishing  labels,  cards,  etc.  After  answer 
the  case  come  on  for  trial  before  a  jury  on 
December  10,  1892,  and  resulted  in  a  verdict 
in  favor  of  the  defendants,  si^ed  by  nine  jur- 
ors, the  others  not  concurring.  Judgment 
was  rendered  upon  this  verdict,  which  was 
Bustaioed  by  the  supreme  court  of  the  territory. 
10  Utah,  147. 

This  action  of  the  trial  and  supreme  courts 
In  sustaining  a  verdict  returned  by  only  nine 
of  the  jurors  was  under  the  authority  of  an 
act  of  the  legislature  of  Utah,  approved  March 
10.  1892  (Utah  Laws  1892,  p.  46),  which  pro- 
vides as  follows: 

'*Sec.  1.  That  §  8871  of  the  Compiled  Laws 
of  1888  of  Utah  is  hereby  amended  so  as  to 
read  as  follows: 

•'Sec.  8371.  In  all  civil  cases  a  verdict  may  be 
rendered  on  the  concurrence  therein  of  nine  or 
more  members  of  the  jury." 

The  bill  of  exceptions  contains  this  recital 
in  respect  to  an  instruction  and  the  verdict: 

"The  court  further  charges  you  that  the 
concurrence  of  nine  or  more  members  of  the 
jury  is  essential  to  your  verdict,  and  that  all 
who  agree  to  it  should  sign  it. 

"(To  which  last  charge  the  plaintiff  duly 
excepted.) 

"The  jury  having  retired  and  deliberated, 
returned  a  written  verdict  into  court  on  the 
12th  day  of  December,  1892,  'finding  the  issues 
for  the  defendant,'  signed  by  nine  (9)  of  its 
members — the  others  refusing  to  concur 
therein.  Which  verdict  the  court  then  and 
there  received  and  caused  to  be  entered  upon 
the  record. 

"To  which  action  of  the  court  the  plaintiff 
excepted." 


Mestn,  Jermlah  BL  Wilson  and  F,    W, 

Van  Cotthamen,  for  plaintiff  in  error: 

At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  jury  recognized  by  the  common  law 
consisted  of  twelve  men,  and  unanimity  of  the 
twelve  was  essential  to  a  valid  verdict. 

Callan  v.  mi9on,  127  U.  S.  549  (32:  226);  2 
Sharswood's  Bl.  Com.  bk.  8,  p.  875;  18  £nc. 
Brit.  7e5. 

By  a  jury  means  exvi  termini  a  trial  by  juir 
of  twelve  men  impartially  selected,  in  accord- 
ance with  law,  who  must  unanimously  con- 
cur in  the  guilt  of  the  accused  before  a  con- 
viction can  be  had.    Any  law,  therefore,  dis- 
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pensing  with  any  of  these  requisites  may  be 
considered  unconstitutional. 

W<yrk  V.  StaU,  2'Ohio  St.  296.  59  Am.  Dec. 
671;  State  v.  Oox,  8  Ark.  436;  People  v.  John- 
eon,  2  Park.  Crim.  Rep.  322;  PeopU  v.  Toynhee, 
Id.  829.  562;  PeopU  v.  FUher,  Id.  402;  Work 
V.  StaU,  2  Bennett  &  H.  Lead.  Crim.  Cas.  327, 
and  note;  States.  McClear  l\  Nev.89-60;  Lamb 
V.  [Mne,  4  Ohio  St.  177;  Willyard  v.  Hamilton, 
7  Ohio.  pt.  2,  p.  11;  Turne  v.  Com,  6  Met.  231; 
KUinschmidt  v.  Dunphy,  1  Mont.  118;  Story, 
Const.  3d  ed.  S  1779. 

The  right  of  trial  by  jury  secured  by  the  7th 
Amendment  applies  to  the  territorial  courts. 

Webster  Y.  Reid,  52  U.  S.  11  How.  487  460 
(13:  761-770);  Callan  v.  WiUon,  127  U.  S.  540 
(32:  223). 

Mr,  J.  L.  Rawlins,  for  defendants  in  error: 

The  question  of  the  validity  of  the  verdict 
rendered  by  nine  of  the  eleven  jurors  is  not 
properly  before  the  court.  It  does  not  appear 
from  the  record  that  plaintiff  made  any  objec- 
tion to  the  reception  of  the  verdict  or  the  en- 
try of  judgment  thereon,  or  claimed  any  viola- 
tion of  the  Constitution. 

The  only  way  to  raise  the  question  of  the 
sufficiency  of  the  verdict  is  by  objecting  to  its 
being  received  by  the  court  and  recorded,  and 
in  case  such  objection  is  overruled  by  them,  and 
there  excepting  to  such  ruling. 

State  v.  Austin,  6  Wis.  205;  FarreU  v.  Hen- 
nessey, 21  Wis.  632;  Com,y.  Costley,  118  Mass. 
1;  Cross  Y.  Grant,  62  N.  H.  676;  Alhambra 
Addition  Water  Co.  v.  Richardson,  72  Cal.  598; 
Algiers,  The  Maria,  14  Cal.  167. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

As  the  amount  in  controversy  is  over  $5,000 
this  court  in  any  view  has  junsdiction  of  the 
case,  and  may  inquire  into  all  matters  properly 
preserved  in  the  record.  The  recital  in  the 
bill  of  exceptions  shows  that  proper  exceptions 
were  taken  to  the  charge  of  the  court  in  respect 
to  the  number  of  jurors  whose  concurrence 
was  essential  to  the  verdict,  and  also  to  its 
action  in  receiving  and  entering  of  record  auch 
verdict. 

The  territorial  statute  was  relied  upon  •• 
authority  for  this  action.  Its  validity,  there- 
fore, must  be  determined.  Whether  the  7th 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  "in  suits  at  com- 
mon law.  where  the  value  in  controversy  shill 
exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved,"  operates  ex  proprto  tigore  to  in- 
validate this  statute,  may  be  a  matter  of  dis- 
pute. In  Webster  Y.  Reid,  52  U.  S.  11  How. 
437  [13:761],  an  act  of  the  le^slature  of  the 
territory  of  Iowa  dispensing  with  a  jury  in  a 
certain  class  of  common-law  actions  ws.^  held 
void.  While  in  the  opinion,  on  page 460  [770], 
the  7th  Amendment  was  quoted,  it  was  also 
said:  "The  organic  law  of  the  territory  of  Iowa, 
by  express  provision  and  by  reference,  ex- 
tended the  laws  of  the  United  States,  includ- 
ing the  ordinance  of  1787.  over  the  tcrritoir, 
so  far  as  they  are  applicable;*'  and  the  ordi- 
nance of  1787,  art.  2,  in  terms  provided  thai 
**the  inhabitants  of  the  said  territory  shall  al- 
ways be  entitled  to  the  benefits  of  the  writ  of 
habeas  corpus,  and  of  the  trial  by  jury.**  So 
the  invalidity  may  have  been  adjudged  hf 
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reason  of  tbe  couSlcC  with  coDgresslonal  le^-  right.      It  follow!,   therefore,   that  the  court 

lalion.  erred  In  recetviag  a  verdict  reiurned  bj  only 

Id  HeynddtT.  United Stata.SSU.  8.145,  Ifi4  nloe  jurors,  the  others  Dot  concurring. 

(SS:244,£4fl],  it  was  eaid,  ID  reference  to  a  crlm-  In  order  to  guard  against  any  miBspprehen- 

nal  case  coming  from  the  lerrltor;  of  UlBb,  bIod  it  mhj  be  proper  to  say  that  the  power  at 

that  "bv  tbe  Constitution  of  ibe  Dnited  Slates  a  state  to  change  tbe  rule  In  respect   to   udk- 

(Ameudment6)  the  accused  nas  enlitled  to  a  nimity  of  juries  is  not  befnre  as  fnrcoDsid- 

467]  trialby 'an  (mparlial  Jurj."     Both  of  eralion.       Walker  y.    SauHnel,  93   D.    H.   BO 

Ibese  esses  nere  quoted  in   Caltan  t.   Wilson,  F2S^6T8]i  Hurlado  v.  California,  110  V.  S.  S18 

mU  S.  540  [32:  224],  as  autborities  to  sustain  [28:2321. 

the  ruling  that  tbe  provisions  in  the  Conslitu-  T/i«  judgment  will    b«  revfried,  and  aa  the 

tloD  of  tbe  United  Slates  relating  to  trial  by  questioas  Involved   in  the  case   are   not   of   a 

Jury  are  in  force  in  the  District  of  Columbia.  Federal  nature,  and  diverse  citiEenship  is  not 

)o  tbeolbcr  hand,  in  CAureh  of  Jaut  Chritt  alleged,   tbe  case  muet  be   lemunded  to   Iba 

V.  UfiiUd  Statti,  188  U,  B-  1,  ii.  [84:478.491],  supreme  court  of  the  stale  for  further  pro- 

it  was  said  by  Mr.  Justice  Bradley,  speakltig  ceediogs. 

for  tbe  court:  "Doubllesa,   Congress  in  legis-  

iatiug  for  tbe  territories  would  oe  subject  to  „      ™,         .,_    _„ 

those  fundamental  limilatioos  in  favor  of  per-  UNITED  STATES,   Appt.. 

soQsl  rigbla  which  are  formulated  in  the  Con-  *■.  .                        . ._    . 
stilutioD  and  its   amendmente;  but  these  lim- 
itations would  exist   rutbcr  by  inference  and 
tbe  general  apiril  of    tbe    Constitution    from 
nbicb  Congress  derives  all  its  powers,  than  by 

any  express  and  direct  nppllcatloD  of  its  pro-  Datruetion    ((f  inttmal 

visions."    And  in  McAlUiitr  \.  United  State*.  -         " "- 

141  U.  S.  174  [35;69a],  it  was  held  that  tbe 
constituilonal  provision  in  respect  to  the  tenure 

of  Judicial  offices  did  not  apply  to  territorial  ^„^°"'„'^,^',i"„(^nhBLrt1?i™"t^™™ 
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But  if  the  7tb  Amendment  does  not  operate  "^  '^^',hB*-'^^'*"'In,'"f^n 

Id  and  of   itself   to  invalidate  this  territorial  ,il  ™„,,' ,„■.„,„,,  ,w 

.       ,       -i_        yi                  I        *   It                 1  the  HniouDl  or  aoj  part  tbeiEui.  ui  i-dudl»(u  ma 

Statute,  then  Congress  has   fuH   control  over  value  thereof,  either  dfrectiyorlodireotir  from 

the  terniones  irrespective  of  any  express  con-  the  goTemment. la aaubstential  compliance  with 

Htitutional  limitatioDB,  and  it  has  legislated  in  tbe  reBuiationaoI  tbedeparimeniprovtdtuB  tlM 

respect  to  this  nnlter.     In  the  first  place,  in  form  ol  an  oatta  from  whith  Uie  words  -^o  tb* 

the  act  to  establish  « territorial  government  for  gosemment"  are  omliied. 

Utah,  act  of  (Sept.  9,  1S50  (Q   St&l.   at  L.  4^8,  t.    TberlKhtofBtobnccacompanj  torecoverfram 

t-Unp.  SI,  ^  IT)  it  enncied  "that  the  ConBtilu-  the   United   Bui«   the  value  of  tobaowi  tax 

tion  and  laws  of  tbe  United  States  are  hereby  stampi  which  were  destrored  onuaed  bj  a  fire. 

eiiended  over  and  declared  to  be  in  force  in  ""^"^  ^-  ^-  ^''-  ^tat.  I  Sue.  is  not  Io«t  bv  tbe 


said  territory  of  Utah;  so  far  as  the  same,  or      [^^-Jn'^-^™»'il'inl^"n«.ti™l''-*i^.irfh 


any    provision  thereof,   may  be    applicable,"      IT^l^V^'^'ZTi'iVJ^.'^f'^^f^.tL  -a.^ 
A  suhsenuPDt  «1nt.,le  h».  mor*  fi™.^Tfic  refpr-       eoverj-may  be  had  W  Ita  name  for  tbebeoefltof 


tobacco  compaor  has  an  Incurable  Interest  In 
Brnal  reveoue  atampa  which  It  bu  purchased 


A  subsequent  statute  has  more  speciflc  refer 
ence  lo  jury  trials.  Apill  7, 1874  (IS  Stat,  at  L. 
37,  chap   CO).     Tbe  Isl  section  of  this  act,  after 

confirming  the  statutesof  the  various  territories  _  _  

■O  far  as  they  authorize  a  "mform  course  of  i."  AnThJ^Honttat^hrto^mlMioTer  of  .n»r- 

proceedlng  m  all  cases,  whether  legal  or  equi  atl  Kevenue  bad   the  option  to  deliver  other 

table,  closes  with  this  proviso:  "Provided,  that  atampa.  instead  of  refundlns  money  paid   for 

no  party  has  been  or  shall  be  deprived  of  the  stamps  whioh  baa  been  destroyed,  is  made  too 

right  of   trial  by  Jury  in  cases  ro>;n<zable  at  late  wben  madefortbeniMtlmeuponarKument 

common  law."    This,  of  course,  implies,  not  in  ibla  court  tn  an   action  SBalost  tbo  United 

merely  that  tbe  form  of  a  jury  trial  he  pre-  Stales  for  the  value  of  the  slampa.  wbloh  was 

served,  but  also  all  its   substantial  elements  brouBht  after  tbe  Commlsstoner  bad  ab«>lutelr 

Walker  v.  New  Mexico  t£  S.  P.  R.  Co.  165  U.  B  ^ ""=1  ">  relmburae  tbe  olalmant  Id  either  way. 


tbe  irrouud  that  their  value  bad  baen  alreadr 
by  iDsureiB. 


,      ^  837], 
Therefore,  either  the  7th  Amendiucui,  lu  mi 

ConstitiiliOD,  or  these  acts  of  CouEresa,  or  all  [Nc  743.] 

468]  Incether,  secured  to -every liliaaol  in  a  SulmitUd  ManA  SS,  1897.     Decided  April  U, 

common  law  action  in  the  courts  of  the  terrlto  M07                         *^ 
ry  of  Utah  the  right  !o  trial  by  jury,  and  oulli- 

fled  any  act  of  ita  legislature  which  attempted  A  PPEAL  from  a  judgmeot  of  Ibe  Court  of 

to  take  from  hioi  anything  which  is  of  tbe  sub-  il  Claims  to  favor  of  the  American  Tobacco 

atancepf  that  riphl.     Now  uDanimily  wasone  Company  against   the  United    St&lea  for  tb« 

of  the  peculiar  and  esseatial  features  of  Irial  by  value  of  internal  revenue  stamps  destroyed  bf 

jury  at  the  common  law.     No  authorities  ate  flre  before  they  were  used.     Afflrmed. 
needed  to  sustain  this  proposition.     Whatever 

may  be  true  as   lo  leelslallon   which  changes  Statement  by  Hr.  Justice  Peekhaai 

any  mere  details  of  a  Jury  trial.  It  Is  clear  that  Tbia  action  was   brought  in  the  court  of 

a  statute  which  destroys  this  substantial  and  claims  for  tbe  purpoae  of  recoTerlog  the  value 

essential  feature  thereof  is  one  abildgiog  the  of  certain  iaternof  revenue  stamp*  alleged  (o 
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have  been  destroyed  by  fire  before  they  had 
beeD  used.  The  action  is  founded  upon  the 
provisions  of  U.  6.  Rev.  Stat.  ^  3426,  as 
amended  by  chapter  125  of  the  Laws  of  1879 
20  Stat,  at  L.  327,  349),  the  1st  paragraph  of 

17  of  which  reads  as  follows: 

'*The  Commissioner  of  Internal  Revenue 
may,  upon  receipt  of  satisfactory  evidence  of 
the  facts,  make  allowance  for  or  redeem  such  of 
the  stamps  issued  under  the  provisions  of  this 
title,  or  of  any  internal  revenue  act,  as  may 
470]have  been  *spoiled,  destroyed,  or  render- 
ed useless  or  unfit  for  the  purpose  intended,  or 
for  which  the  owner  may  have  no  use, or  which, 
through  mistake,  may  have  been  improperly  or 
unnecessarily  used,  or  where  the  rates  or  duties 
represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  in  any  manner  wrong- 
fully collected;  and  such  allowance  or  redemp 
tion  shall  be  made  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  allowed  for  or 
redeemed,  or  by  refunding  tbe  amount  or 
value  to  the  owner  thereof,  deducting  there- 
from, in  case  of  repayment,  the  percentage,  if 
any,  allowed  to  the  purchaser  thereof;  but  no 
allowiince  or  redemption  shall  be  made  in  any 
case  until  the  stamps  so  spoiled  or  rendered 
useless  shall  have  been  returned  to  the  Com- 
missioner of  Internal  Revenue,  or  until  satis- 
factory proof  has  been  made  showing  tbe  rea- 
son why  the  same  cannot  be  so  returned: 
Provided,  That  nothing  herein  shall  be  l»eld  as 
authorizing  redemption  of  or  allowanre  for 
any  of  the  stamps  allowance  for  which  is  pro- 
hibited by  the  provisions  of  *An  act  Relative  to 
the  Redemption  of  Unused  Stamps.'  approved 
July  12th,  1876." 

On  the  27th  of  May,  1895,  the  American 
Tobacco  Company  filed  its  petition  in  the  court 
of  claims  in  its  own  name  for  the  use  of  certain 
insurance  companies  named  in  the  petition,  to 
recover  the  value  of  stamps  destroyed  by  Ore 
in  its  factory.  The  facts  as  to  the  loss  and 
destruction  of  the  stamps  were  set  forth  and 
judgment  asked  for  the  value  thereof.  The 
usual  general  denial  of  all  the  alleirations  of 
the  petition  was  filed  by  the  Attorney  General 
on  behalf  of  the  United  States,  and  the  case 
went  to  trial,  and  after  the  evidence  bad  been 
submitted  the  court  found  the  following  facts: 
That  tbe  tobacco  company  was  a  manufacturer 
of  tobacco,  occupying  a  building  in  New  York 
city,  which  was  established  solely  as  a  manu- 
factory, no  sales  of  tobacco  being  made  at  the 
factory,  the  shipments  therefrom  being  made 
in  bulk  after  the  tobacco  bad  been  stamped 
according  to  law.  On  the2d  of  April,  1898,  the 
factory  and  its  entire  contents  were  destroyed 
by  fire.  Among  those  contents  were  internal 
revenue  stamps  of  the  United  States  of  the  face  ; 
value  of  $4,100.10.  These  stamps  bad  been 
purchased  by  the  company  from  the  United 
471]  ^States  collector  of  internal  revenue  for 
use  in  the  factory.  Some  of  the  stamps  were  j 
unattached  to  packages  of  tobacco,  and  had 
never  been  used,  and  they  were  of  the  face 
^lue  of  $1,356.63:  tbe  ba'lance  of  the  stamps  , 
of  the  face  value  of  $2,743.47  bad  been  attached  [ 
to  packages  of  tobacco  which  had  not  been 
sold  or  offered  for  sale  or  removed  from  the 
factory  for  sale.  The  tobacco  company  bad 
purchased  and  paid  for  these  stamps,  which 
were  totally  destroyed,  and   there  were  no 
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unsettled  claims  against  the  company  on  behalf 
of  the  United  States. 

The  court  also  found  the  following  facts: 

"IV.  On  or  about  tbe  Ist  day  of  November, 
1893,  the  claimant  filed  with  the  Treasury 
Department,  under  the  rules  and  regulations 
of  said  department,  a  claim  for  the  redemption 
of  said  stamps  so  destroyed,  with  proof  of  said 
loss,  which  claim  was  examined  and  certified 
as  true  and  correct  by  the  United  States  inter- 
nal revenue  collector  for  said  district,  but 
without  recommendation  of  payment,  for  tbe 
reason,  stated  by  the  collector,  *that  the  claim- 
ant had  been  paid  by  tbe  insurance  com  panics 
for  tbe  value  of  the  stamps;'  and  on  the  14th 
day  of  February.  1894,  the  department  ren- 
dered its  decision  upon  said  application,  declin- 
ing to  allow  the  same,  for  the  reason  'that 
satisfactory  evidence  has  been  furnished  to  this 
office  that  you  have  received  reimbursement 
of  the  value  of  said  stamps  by  the  recovery  of 
insurance  thereon.' 

**V.  Thereafter,  on  or  about  the  2d  day  of 
April,  1895,  the  claimant,  by  its  attorneys, 
filed  an  amended  petition  for  the  redemption 
of  said  stamps,  and  asked  for  a  rehearing; 
and  on  April  10,  1895,  the  Treasury  Depart- 
ment rendered  a  decision  dechning  to  grant  a 
rehearing,  and  this  suit  was  brought. 

•'VI.  The  contents  of  said  factory  were 
insured  to  the  American  Tobacco  Company, 
by  the  insurance  companies  for  whose  use  this 
suit  is  brought,  in  the  full  sum  of  $139,500. 
The  total  loss  by  fire  as  adjusted  and  settled 
with  said  claimant  was  $78,635.47,  which  sum 
said  companies  have  paid  to  the  American 
Tobacco  Company  in  proportions  as  tbe  face 
of  their  several  policies  bears  to  the  whole  sum 
insured.  The  *face  value  of  said  United[473 
States  internal  revenue  stamps  destroyed  as 
aforesaid,  namely,  $4,100. 10,  was  a  part  of  the 
sum  so  paid  by  said  insurance  companies. 

*'VII.  In  tbe  adjustment  of  tbe  lapses  and 
the  payment  thereof  it  was  understood  between 
the  claimant  and  tbe  insurance  companies 
that  the  insurance  companies  were  entitled  to 
have  and  should  receive,  in  the  proportions 
their  several  policies  bore  to  the  entire  amount 
insured,  the  amount  of  the  redemption  money 
for  the  destroyed  stamps  to  be  recovered  upon 
the  application  aforesaid  or  in  this  suit. 

**VIII.  This  suit  was  brought  by  tbe  claim- 
ant, for  the  use  of  said  insurance  comf>anies  in 
the  proportions  aforesaid,  to  recover  the  value 
of  said  stamps  so  destroyed. 

••IX.  By  an  existing  regulation  of  the  Com- 
missioner of  Internal  Revenue,  made  June  13, 
1873,  by  authority  of  the  act  of  June  10,  1S64, 
§11,  afterwards  re-enacted  as  Revised  Statutes, 
^  3426,  all  claims  arising  under  that  siHrtion 
were  required  to  be  made  up^>n  a  certain  printed 
form,  called  *Form  38.'  and  ever  since  some 
time  in  1875,  and  prol)ably  earlier,  all  claim- 
ants under  the  said  section  have  been  required 
to  make  oath,  upon  form  38,  that  they  have 
not  heretofore  presented  any  claim  for  tbe 
refunding  of  the  above  mentioned  amount  or 
any  part  thereof,'  and  'that  the  value  or  reim- 
bursement of  the  value  of  said  stamps,  or 
any  portion  thereof,  has  not  heretofore  been 
received  by  claimant,  directly  or  indirectly.* 

•'X.  In  presenting  the  claim  as  stated  in 
finding  IV.  the  claimant's  ^neral  manager 
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did  not  make  the  oath  referred  to  in  finding 
IX.  in  the  form  required  by  the  Commissioner 
of  Internal  Revenue,  but,  instead  of  talking  the 
required  oath,  be  made  oath  that  the  claiiiianl 
bad  *not  heretofore  presented  any  claim  to  the 
government  for  the  refunding  of  the  above- 
mentioned  amount,  or  any  part  thereof/  and 
*that  the  value  or  reimbursement  of  the  value 
of  said  stamps,  or  any  portion  thereof,  has  not 
heretofore  t)een  received  by  claimant,  directly 
or  indirectly,  from  the  government.' " 

As  a  conclusion  of  law  the  court  found  that 
Claimant  was  entitled,  for  the  use  of  the  com- 
panies, to  recover  the  sum  of  $4, 100. 10.  Judg- 
ment pursuant  to  the  finding  of  the  court  was 
entered,  from  which  an  appeal  was  taken  to 
this  court. 

Messrs.  J.  E.  Dodg^e*  Assistant  Attorney 
Qeneral,  and  Charles  C«  Binney*  Assistant 
Attorney,  for  appellant. 

Messrs.  Charles  W.  Needham  and 
John  B.  Cotton  for  appellee. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

Three  af^signments  of  errors  alleged  to  have 
been  made  by  the  court  below  have  been  filed 
on  the  part  of  the  government,  as  follows: 

'*  1.  In  holding  that  the  use  appellees  had 
an  equitable  claim  against  the  appellant  which 
could  be  enforced  by  a  suit  in  the  name  of  the 
nominal  appellee. 

**  2.  In  holding  that  U.  8.  Rev.  Slat  §  3426, 
as  amended  in  1879,  required  the  Commissioner 
of  Internal  Revenue  to  refund  the  tax  repre- 
sented by  the  face  value  of  destroyed  tobacco- 
tax  stamps,  or  to  furnish  others  in  their  place, 
in  cases  where  the  full  amount  represented  by 
such  face  value  had  been  recovered  by  the 
tobacco  manufacturer  from  insurance  compa- 
nies, so  that  he  had  been  subjected  to  no  loss. 

"8.  In  entering  judgment  in  favor  of  the 
appellee  for  the  sum  of  $4,100.10." 

It  is  argued  upon  the  part  of  the  government 
that  as  the  insurance  companies  have  paid  the 
tobacco  company  in  full  for  the  value  of  the 
stamps  destroyed  by  fire,  they  have  thereby  be- 
come the  actual  plaintiffs  in  this  suit,  and  that 
the  connection  of  the  tobacco  company  is  merely 
nominal;  the  case  must  therefore  be  decided 
as  one  between  the  United  States  and  the  in- 
surance companies.  Dealing  with  the  compa- 
nies in  that  light,  it  is  further  urged  that  their 
right  to  sue  is  based  upon  the  ground  that  they 
are  subrogated  to  the  rights  of  the  tobacco  com- 
pany, and  consequently  if  there  be  no  right  of 
subrogation,  there  is  no  right  of  recovery;  there 
474]*i3no  right  of  subrogation,  because  therie 
was  no  insurable  interest  in  the  stamps  on  the 
part  of  the  tobacco  company;  and  there  was 
no  insurable  interest  because  the  tobacco  com- 
pany could  obtain  from  the  government  either 
other  stamps  in  lieu  of  the  stamps  destroyed, 
or  the  amount  or  value  thereof,  upon  giving 
satisfactory  evidence  of  the  necessary  facts  to 
the  Commissioner  of  Internal  Revenue,  and 
therefore  the  tobacco  company  was  not  liable 
to  suffer  any  loss,  and  as  a  consequence  had 
no  insurable  interest  in  the  stamps. 

The  argument,  as  we  think,  is  not  well 
founded.  The  case  is  not  to  be  treated  or  de- 
cided as  one  between  the  United  States  and  the 
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insurance  companies  On  the  contrary,  the 
rights  of  the  companies,  as  between  them  and 
the  government,  are  not  the  subject-matter  of 
the  suit.  The  insurance  companies,  as  such, 
have  no  right  of  action  against  the  govern- 
ment. It  is  the  right  of  the  claimant,  the  to- 
bacco company,  which  is  to  be  passed  upon, 
and  unless  that  company  has  a  legal  cause  of 
complaint  no  recovery  can  be  had  in  this  suit. 
The  companies  must  recover  in  the  name  of 
the  tobacco  company  and  by  reason  of  its 
rights.  Ball  v.  Nashville  <fe  U.  R.  Co.  80  U. 
8.  18  Wall.  867,  872  [20:  594.  597J,  and  cases 
cited. 

The  suit  is  properly  brought  in  the  name  of 
the  insured  for  the  use  of  the  insurers,  but  the 
cause  of  action  rests  on  the  rights  of  the  owner. 
Sail  V.  Nashville  db  C.  R.  (Sd.  supra;  Phc&nix 
Ins.  Co.  V.  Erie  <fe  W.  Transp.  Co.  117  U.  8. 
312,  321  [29:  873,  878],  and  cases  cited. 

Payment  to  the  owner  by  the  insurer  does 
not  bar  the  right  against  another  party  origi- 
nally liable  for  the  Toss,  but  the  owner,  by  re- 
covering payment  of  the  underwriters,  becomes 
trustee  for  them,  and  by  necessary  implication 
makes  an  equitable  assignment  to  them  of  h%§ 
right  to  recover  in  his  name.  Rockingham 
3iut.  F.  Ins.  Co,  V.  Bosher,  89  Me.  253,  255  [68 
Am.  Dec.  618]. 

The  question  then  arises  as  to  what  right,  if 
any,  the  tobacco  company  has  under  the  stat- 
ute above  cited,  when  it  appears  that  the  com- 
pany has  received  payment  from  the  insurance 
companies  for  the  value  of  the  stamps  de- 
stroyed. Is  that  fact  a  bar  to  its  right  to  claim 
payment  under  that  section  in  a  case  where  the 
recovery  is  sought  for  the  purpose  of  reimburs- 
ing ^the  insurance  companies  for  the  pay-[475 
ment  made  by  them  to  the  extent  of  the  value 
of  the  stamps? 

We  think  upon  the  facts  found  by  the  court 
of  claims  the  action  can  be  maintained,  and 
the  payment  by  the  insurance  companies  con- 
stitutes no  bar. 

No  question  is  made  in  regard  to  the  sufii- 
ciency  of  the  proof  in  regard  to  the  destruction 
of  the  stamps  by  fire  or  of  the  bona  fides  of  the 
tohacco  company.  The  claim  was  examined 
and  certified  as  true  and  correct  by  the  United 
States  collector  of  internal  revenue  for  the  dia 
trict  in  which  the  factory  was  situated,  but  h? 
failed  to  recommend  payment  of  the  claim,  for 
the  reason,  as  stated  by  him,  "  that  the  claim- 
ant had  been  paid  by  the  insurance  companies 
for  the  value  of  the  stamps;"  and  the  depart- 
ment itself ,  when  the  claim  was  made,  rendered 
its  decision  upon  the  application,  declininsr  to 
allow  the  same,  for  the  reason  "  that  satisfac- 
tory evidence  has  been  furnished  to  this  office 
that  the  claimant  has  received  reimbursement 
of  the  value  of  the  stamps  by  the  recovery  of 
insurance  thereon." 

It  is  true  that  the  claimant  ^as  unable  to 
comply  with  the  regulations  of  the  department 
in  one  particular  regarding  the  oath  to  he  made 
by  such  claimant.  It  could  not  truthfully  be 
said  that  the  claimant  had  not  theretofore  re- 
ceived directly  or  indirectly  the  value  or  reim- 
bursement of  the  value  of  the  stamps.  This 
oath  was  required  by  what  is  called  "Form 
38,"  which  was  a  certain  printed  form  of  oath 
to  be  taken  by  all  claimants  for  reimbursement 
for  stamps  claimed  to  have  been  destroyed 
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within  the  meaning  of  the  section  of  the  Re- 
vised Statutes  heretofore  quoted. 

The  claimant,  however,  through  ilB  proper 
officer,  did  make  oath  that  it  "  had  not  hereto- 
fore presented  any  claim  to  the  government  for 
the  refundini;  of  the  above  mentioned  amount, 
or  any  part  thereof,"  and  "  that  the  value  or 
reimbursement  of  the  value  of  said  stamps,  or 
any  portion  thereof,  has  not  heretofore  been 
received  by  claimant  directly  or  indirectly  from 
the  government." 

While  the  regulation  prescribed  by  the  Com- 
missioner of  Internal  Kevenue  would  be  re- 
^rded  as  proper  and  appropriate  for  the  pur- 
476]pose  *of  satisfying  him  of  the  fact  of  the 
destruction  of  the  stamps,  yet  we  think  there 
was  a  substantial  compliance  with  that  regula- 
tion on  the  part  of  the  tobacco  company  in  this 
case,  when  it  made  oath  through  its  proper 
officer  to  the  fact  of  such  destruction,  and  that 
it  had  not  presented  any  claim  for  the  refund- 
ing of  the  amount  or  any  part  thereof  to  the 
government,  nor  had  the  value  of  said  stamps, 
or  any  portion  thereof,  been  theretofore  re- 
ceived by  the  claimant,  either  directly  or  indi- 
rectly, from  the  government. 

The  real  object  of  the  regulation,  it  must  be 
assumed,  was  to  prevent  fraud  upon  or  im- 
proper claims  agamst  the  government  and  to 
frotect  it  from  itself  twice  paying  for  the  loss, 
f  the  object  of  the  regulation' were  to  discover 
whether  the  stamps  had  been  insured  and 
whether  payment  therefor  had  been  made  by 
the  insurance  company,  and  if  so.  to  base  a  re- 
fusal to  reimburse  upon  that  fact,  we  think 
that  portion  of  the  regulation  was  unreason- 
able, and  compliance  with  the  form  as  provided 
was  unnecessary. 

The  purpose  of  the  statute  was  to  have  the 

fovernment  reimburse  the  person  who  had 
ought  and  paid  for  internal  revenue  stamps 
which  had  been  destroyed  under  the  circum- 
stances mei^tioned  in  the  statute,  before  they 
had  been  used.  To  make  such  reimbursement 
would  be  no  loss  to  the  government,  while  to 
retain  the  amount  paid  would  be  highly  in- 
equitable. The  government  recognized'  this 
fact  by  the  passage  of  the  statute  in  question. 
The  company  did  not  purchase  the  stamps  in 
payment  of  any  tax  then  due  from  it  to  the 
government;  they  were  purchased  as  a  matter 
of  convenience  and  to  be  thereafter  affixed  to 
packages  of  tobacco  which  were  to  be  sold  id 
the  future.  The  tax  was  laid  upon  sales  of 
tobacco  and  the  stamps  were  resorted  to  as  a 
convenient  means  of  collecting  the  tax  on  such 
sales.  Of  course,  if  no  sale?  of  packages  of 
tobacco  took  place  upon  which  the  stamps 
might  be  affixed,  no  tax  had  become  due  to 
the  government,  and  therefore  if  after  the  pur- 
chase of  the  stamps  they  were  destroyed  by 
fire,  the  purpose  of  their  purchase  was  frus- 
trated and  the  government  was  not  entitled, 
upon  any  eqifitable  ground,  to  retain  the  money 
paid  for  the  stamps. 

477]  'In  JoruB  v.  Van  Benthvyaen,  108  U. 
8.  87,  88  r28:  477,  478],  Mr.  Juatice  Miller 
said,  speaRing  for  the  court: 

''Undoubtedly  this  statute  [15  Stat,  at  L.  125, 
152]  only  intended  to  impose  a  tax  upon  the 
sales  of  tobacco,  and  if  the  dealer  was  also 
the  owner  of  stamps  to  be  used  in  paying  the 
duties  on  tobacco  he  could  sell  them  separately 
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in  any  quantity,  without  being  liable  to  a  tax 
for  such  sales.  When  unattached  to  the  to- 
bacco they  do  not  enter  into  its  value,  andtbej 
can  be  bought  and  sold  at  their  face  Talue  as 
an  independent  commodity,  to  be  used  when  and 
wherever  the  purchasers  choose  to  do  so.  For 
such  snlcs  no  tax  is  imposed  upon  the  seller 
or  the  buyer.  On  the  other  hand,  we  are  of 
opinion  that  when  they  are  once  attached  to  the 
tobacco  and  canceled,  and  can  never  be  law- 
fully used  again,  they  cease  to  have  any  sep- 
arate and  independent  value,  and  that  which 
they  had  previously  has  become  merged  into 
that  of  the  tobacco.  All  subsequent  sales  ars 
made  upon  the  basis  of  the  increased  value  the 
tobacco  has  acouired  by  the  payment  of  the 
stamp  duty,  ana  can  never  be  estimated  apart 
from  this.  It  would  seem  to  follow  from  this 
that  if  the  stamps  for  which  the  plaintiff  was 
charged  by  the  collector  werenot  affixed  to  the 
tobacco  at  the  time  he  made  the  sale,  no  tax 
should  be  charged  to  him  for  that  value.  On 
the  other  hand,  if  the  stamps  were  affixed  at  the 
time  of  the  sale,  they  then  entered  into  the 
value  of  the  tobacco  purchased,  and  the  broker 
who  made  the  sale  should  be  taxed  on  the  price 
of  the  tobacco  as  it  was  sold." 

When  the  stamps  have  been  destroyed  under 
the  circumstances  detailed  in  this  case,  and 
those  who  paid  for  them  apply  to  the  govern- 
ment to  be  reimbursed  for  their  value,  what 
materiality  is  there  in  the  fact  that  the  appli- 
cant has  been  paid  the  value  of  such  stamps 
by  an  insurance  company  under  and  by  virtue 
of  a  separate  contract  made  with  that  com- 
pany on  the  part  of  the  claimant  upon  good 
consideration?  That  circumstance  does  not 
alter  the  fact  that  the  government  has  been 
paid  for  the  stamps  which  were  to  be  used  for 
a  certain  purpose — the  payment  of  taxes  there- 
after to  become  due  the  *government — [478 
and  that  by  reason  of  the  destruction  of  the 
stamps  by  fire  they  cannot  be  used  for  the  pu^ 
pose  for  which  they  were  intended.  Whatever 
sales  of  tobacco  might  be  thereafter  effected  br 
the  tobacco  company  would  have  to  be  evi- 
denced by  the  attaching  of  other  stamps  upon 
the  packages  sold.  Unless,  therefore,  the  gov- 
ernment repaid  the  value  of  these  stamps  so  de- 
stroyed,or  provided  other  stamps  in  lieu  thereof 
without  any  further  payment,  the  government 
would  be  in  the  position  of  one  who  retained 
money  to  which  it  had  no  equitable  right.  It 
would  be  no  answer  to  that  fact  to  show  that 
some  other  person  had  reimbursed  the  claim- 
ant the  amount  it  had  paid  for  the  stamps. 
That  would  not  alter  the  position  of  the  gov- 
ernment. We  cannot  think  that  the  pavment 
to  the  claimant  by  *;he  insurance  compamea  ab- 
solved the  government  in  the  slightest  degree 
from  the  duty,  under  that  statute,  of  paving 
back  the  monev  which  it  had  received  and  for 
which  it  had  dfelivered  stamps  that  had  been 
destroyed  by  fire  before  the  contemplated  use 
of  them  had  been  made.  Whether  or  not  the 
insurance  companies  could  have  made  a  suc- 
cessful defense  (to  the  extent  of  the  value  of  the 
stamps  in  question)  to  an  action  on  their  pol- 
icies by  the  assured,  because  of  an  alleged  lack 
of  insurable  interest  in  the  stamps  by  the  as- 
sured, is  beside  the  question.  They  were  not 
bound  to  make  such  defense.  Having  received 
the  premiums  they  had  the  right  to  fulfil  tlieir 
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eoctract,  and  the  tobacco  company  after  such 

payment  might  still  ask  the  government  to  pay 

to  it  the  value  of  the  stumps  .in  order  that  it 

might  thereafter  repay  the  insurance  com- 
panies.    The    government   loses  nothing   by 

payment  in  such  case.     It  simply  repays  money 

which  it  has  no  equitable  right  to  retain.    The 

technical  question  of  insurable  interest  does  not 

arise  in  this  case,  which  involves  simply  the 

construction  of  the  statute  cited  and  the  right 

of  the  claimant  to  recover.    As  was  said  in 

Mason  ▼.  Sainsbury,  3  Dougl.  60,  64,  by  Mans- 
field, Lord  Chief  Justice,  in  reference  to  a  de- 
fense of  payment  by  the  insurance  companies: 

"The  case  is  clear;  the  act  puts  the  hundred, 

for  civil  purposes,  in  the  place  of  the  trespass- 
ers; and  upon  principles  of  policy,  as  in  the  case 

of  other  remedies  against  the  hundred,  1  am 

479]  satisfied  *that  it  is  to  be  considered  as  if 

the  Insurers  had  not  paid  a  farthing."   This  was 

a  case  against  the  hundred,  upon  a  statute  mak- 
ing it  liable  for  damages  to  property  caused  by 

a  mob.     Although  the  insurance  company  had 

paid  the  damages,  the  action  in  the  name  of  the 

owner  of  the  property  was  sustained  exactly. 

the  same  as  if  there  had  been  no  payment  by 

the  insurers.     The  liability  of  the  hundred, 

under  the  statute,  wa8  not  thereby  in  the  least 

affected.     This  case  under  the  statute  cited  is 

still  stronger  because  the  government  suffers 

no  actual    loss    by   the  repayment,  while    it 

would  secure  an  unjust  and  inequitable  profit 

by  its  refusal  to  pay. 

We  are  also  of  opinion  that  the  tobacco  com- 
pany had  an  insurable  interest  in  the  stamps.  It 

owned  them  absolutely,  having  purchased  and 

paid  for  them.     The  right  of  reimbursement 

under  the  conditions  named  in  the  statute  did 

not  affect  that  insurable  interest,  nor  prevent 

the  possibility  of  loss  or  prejudice  arising  from 

the  destruction  of  the  stamps.    Because  an 

owner  of  property  may  be  able  to  reimburse 

himself  in  case  of  its  destruction,  from  other 

sources,  is  uo  reason  for  denying  to  such  owner 

an  insurable  interest  in  the  property.  An 
owner  has  an  insurable  interest  m  his  property 

to  the  extent  of  the  value  of  the  building  on  it, 

notwithstanding  the  existence  of  a  mortgage  on 

the  property  sufficient  to  absorb  it.  Per  Brad- 
ley, J.,  in  Jioi^al  Ins.  Co,  v.  Stinson,  103  U.  S. 
25, 29  [26: 473,  477];  May,  Ins.  §§  81, 82.  The 
amount  of  interest  or  its  character  is  not  mate- 
rial in  determining  the  question  whether  a 
Earty  who  attempts  to  recover  under  a  policy 
as  an  insurable  interest.  Royal  Ina,  Co,  v. 
Siingon,  supra;  May,  Ins.  §§  81,  82. 

Upon  all  the  facts,  we  think  the  objections 
above  alluded  to  are  untenable. 

Another  objection  raised  by  the  government 
is  that  under  the  section  of  the  statute  cited 
the  Commissioner  of  Internal  Revenue  had  the 
choice,  in  making  an  allowance  or  redemption, 
either  to  give  other  stamps  in  lieu  of  the  stamps 
80  allowed  for  or  redeemed,  or  to  refund  in 
money  the  amount  or  value  to  the  owner  of 
the  stamps,  and  that  as  he  had  such  election 
when  he  was  applied  to  by  the  owner,  an  ac- 
tion thereafter  comnrenced  to  recover  the  face 
480]  value  of  the  stamps  in  *money  deprived 
him  of  that  election,  and  hence  could  not  be 
maintained. 

The  statute  does  give  to  the  Commissioner      ^a  to  tw,pen$ion  of  wrU  of  habeoM  wrpuM. 
or  iDf eraal  Revenue  the  choice  as  to  how  re- 1  note  to  Luther  v.  Borden,  12: 68L 
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imbursement  for  the  loss  of  stamps  should  be 
made;    whctlier   by    delivering  other  stamps 
or    by   payment   of    the   face   value   thereof 
in  money.     When  the  claim  in  this  case  was 
filed  with  the  Treasury  Department,  the  Com- 
missioner had  then  the  choice,  upon  being  satis- 
fied of  the  necessary  facts,  to  re  imburse  the 
claimant  in  either  way  he  thought    proper, 
either  in  stamps  or  in  money.     That  was  the 
time  when  his  election  could  properly  have 
been  made.     Instead  thereof  he  refused  abso- 
lutely to  do  either,  and  gave  as  his  reason  that 
the  claimant  had  already  been  paid  for  the 
stamps    by    the    recovery    of    the    insurance 
thereon.     If  that  were  a  sufficient  reason  in 
law,  the  Commissioner  was  jiistitied  in  his  re- 
fusal.    As  it  was  not  a  sufficient  reason,  the 
Commissioner  was  not  justified,  however  sin- 
cerely he  believed  that  he  was.     The  claimant 
was,  therefore,  by  reason  of  this  refusal,  com- 
pelled to  resort  to  the  courts  in  order  to  obtain 
his  legal  rights  under  the  statute.     Having 
filed  its  claim  in  the  court  of  claims  and  asked 
for  judgment  for  the    money  value  of   the 
stamps,  and  a  trial  upon  the  merits  as  to  the 
liability  of  the  government  to  respond  at  all 
having  been  had  in  the  court  below,  and  so  far 
as  appears  from  the  record  no  question  of  this 
kind  having  been  therein  made,  it  is  too  late, 
upon  argument  in  this  court,  for  the  govern- 
ment for  the  first  time  to  question  the  form  of 
the  remedy,  whether  it  should  be  a  demand  for 
money  only  or  one  which  left  the  election  still 
with  the  Commissioner  to  reimburse  claimant 
by  giving  stamps  instead  of  payment  in  cash. 
The  objection  does  not  go  to  the  merits  of  the 
claim,   but  is  one  of  procedure  only;  hence, 
even  if  it  would  have  been  valid  if  taken  in 
time,  it  may  be  and  was  waived  by  the  fail- 
ure of  the  government,  so  far  as  the  record 
shows,  to  take  the  objection  until  the  argument 
of  the  case  in  this  court. 

We  find  no  error  in  the  record  authorizing  a 
reversal  of  the  judgment  of  the  Court  of  Claims, 
and  it  is  therefore  affirmed. 


Re  EDWARD  ECKART,  Petitioner,  [481 
(See  S.  C.  Reporter's  ed.  481-486.) 

Jurisdictional  defect — habeas  corpus, 

1.  A  conviction  for  murder  upon  a  verdict  which 
fails  to  specify  the  degree  of  murder,  when  the 
law  divides  it  into  deirrees,  the  punishment  vary- 
ing according  to  the  degree,  although  erroneous, 
is  not  a  Jurisdictiooal  defect,  and  tbe  judgment 
thereon  is  not  void«  so  as  to  entitle  the  person 
convicted  to  be  discharged  upon  habeas  corpus. 

2.  When  a  court  has  Jurisdiction  by  law  of  the  ofV 
fense  charged,  and  of  the  party  who  is  so  charged^ 
its  Judgments  are  not  nullities  which  can  be  col- 
laterally attacked.    The  writ  of  habeas  corpus 

Note.— ^8  to  when  habeas  corpus  may  issue^  and 
when  not:  and  from  what  courts,  and  bywhatjudO' 
es;  what  may  be  inquired  into  hy  writ  of  ^— see  note 
to  United  States  v.  Hamilton,  1:  490. 

As  to  what  questions  may  be  considered  on  habeas 
corpus,  see  note  to  Ex  parte  GarlL,  27:  288. 


481-488 


Supreme  Coubt  of  the  United  States. 
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cannot  be  made  to  perform  the  functions  of  a 
writ  of  error. 

[No.  14,  Original.] 

Submitted  March  22,  1897.    Decided  April  19, 

1897, 

APPLICATION  of  Edward  Eckart  for  the 
allowance  of  a  writ  of  habeas  corpus  to 
obtain  his  discbarfre  from  an  alleged  unlawful 
impriAonment  in  the  Wisconsin  state  prison. 
Writ  refveed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Rublee  A.  Cole  for  petitioner. 
Mr,  W.  H.  Mylrea*  Attorney  General  of 
Wisconsin,  for  respondent. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

This  is  an  application  for  the  allowance  of  a 
writ  of  habeas  corpus,  to  obtain  the  discharge 
of  the  petitioner  from  an  alleged  unlawful  im- 
prisonment in  the  Wisconsin  stnte  prison. 

From  the  statements  in  the  petition  and  re- 
turn, it  appears  that  petitioner  has  been  de- 
tained in  custody  since  April  18. 1878.  under  a 
judjiment  of  the  circuit  court  of  Jefferson 
county,  Wisconsin,  entered  upon  a  verdict 
of  a  jury  finding  him  "guilty,"  after  trial  had, 
upon  an  information  which  charged  Eckart 
with  having  "on  the  13th  day  of  December  in 
the  year  1877  at  Jefferson  county,  state  of  Wis- 
consin, unlawfully,  feloniously,  and  of  his 
malice  aforethought,  killed  and  murdered 
Charles  Paterson,  against  the  peace  and  dig- 
nity of  the  state  of  Wisconsin."  The  ground 
relied  upon  to  establish  that  the  imprisonment, 
under  the  judgment  referred  to,  was  unlawful 
is  that  under  the  laws  of  Wisconsin  murder  is 
divided  into  three  degrees,  the  punishment 
▼arying  according  to  the  degree,  and  that  as 
the  verdict  in  question  failed  to  specify  the  de- 
482]gree*of  murder  of  which  the  accused  was 
found  guilty,  the  trial  court  was  without  juris- 
diction to  pass  sentence  and  judgment  upon 
the  accused,  and  the  deprivation  of  liberty  un- 
der such  judgment  is  without  due  process  of 
law. 

It  also  appears  from  the  statements  in  the 
petition  and  answer  to  the  rule  that  in  Septem- 
ber, 1H98,  Eckart  unsuccessfully  applied  to  the 
supreme  court  of  Wisconsin  for  the  allowance 
of  a  writ  of  habeas  corpus,  asserting  in  his  pe- 
tition the  same  detention  and  the  same  grounds 
for  his  right  to  release  as  is  relied  upon  in  the 
present  application,  and  that  in  his  petition  to 
tiie  Wisconsin  court  he  specially  set  up  that  he 
was  restrained  of  his  liberty  "contrary  to  the 
Constitution  of  the  United  States  and  laws  en- 
acted thereunder,  and  without  the  due  process 
of  law  guaranteed  by  the  14th  Amendment  to 
that  instrument." 

It  has  been  held  by  the  supreme  court  of 
Wisconsin  that  under  the  statutes  of  that  state 
an  allegation  of  the  commission  of  crime  in 
language  such  as  was  employed  in  the  infor- 
mation upon  which  Eckart  was  tried  would 
justify  a  conviction  of  murder  in  either  the 
first,  second,  or  third  degree,  and  it  has  also 
been  there  held  that  the  jury  must  find  the  de- 
gree in  their  verdict,  in  order  that  the  court 
may  impose  the  proper  punishment.  Honnn 
T.  8taU,  80  Wis.  428,  434  [11  Am.  Rep.  575]. 
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AUen  V.  State,  85  Wis.  23;  La  Tour  v.  StaU 
(Wis.)  67  N.  W.  1138. 

In  its  decision  refusing  the  writ  applied  for 
by  Eckart,  the  supreme  court  of  Wisconsin 
held  that  while  the  conviction  under  the  sen- 
tence in  question  was  erroneous,  the  error  in 
passing  sentence  was  not  a  jurisdictional 
defect  and  the  judgment  was  therefore  not 
void.  In  this  view  we  concur.  The  court  had 
jurisdiction  of  the  offense  charged  and  of  the 
person  of  the  accused.  The  verdict  clearly 
did  not  acquit  him  of  the  crime  with  which  be 
was  charged,  but  found  that  he  had  committed 
an  offense  embraced  within  the  accusation 
upon  which  he  was  tried.  It  was  within  the 
jurisdiction  of  the  trial  judge  to  pass  upon  the 
sufficiency  of  the  verdict  and  toconstrue  its  legal 
meaning,  and  if  in  so  doing  he  erred,  and  held 
the  verdict  to  be  sufl9ciently  certain  to  authorize 
the  imposition  of  punishment  for  the  highest 
grade  of  the  offense  charged,  it  *was  an  [483 
error  committed  in  the  exercise  of  jurisdiction, 
and  one  which  does  not  present  &  jurisdicUonal 
defect,  remediable  by  the  writ  of  habeas  cor- 
pus. The  case  Is  analogous  In  principle  to  that 
of  a  trial  and  conviction  upon  an  indictment, 
the  facts  averred  in  which  are  asserted  to  be 
insufficient  to  constitute  an  offense  against  the 
statute  claimed  to  have  been  violated.  In  this 
class  of  cases  it  has  been  held  that  a  trial  court 
possessing  general  jurisdiction  of  the  class  of 
offenses  within  which  is  embraced  the  crime 
sought  to  be  set  forth  in  the  indictment  is  pos- 
sessed of  authority  to  determine  the  sufflciency 
of  an  indictment,  and  that  in  adjudging  it  to 
be  valid  and  sufficient  acts  within  its  jurisdio 
tion,  and  a  conviction  and  judgment  there^ 
under  cannot  be  questioned  on  habeas  corpus, 
because  of  a  lack  of  certainty  or  other  defect 
in  the  statement  in  the  indictment  of  the  facts 
averred  to  constitute  a  crime.  Ex  parte  Oojf, 
127  U.  8.  731.  750-758  [82:  274.  280,  281],  and 
cases  there  cited. 

The  ruling  in  Ex  parts  BeU,  159  U.  8.  95 
[40:  88],  is  also  applicable.  There  an  appli- 
cation was  presented  for  lea^  to  file  a  petition 
for  a  writ  of  habeas  corpus  directed  to  the 
superintendent  of  the  Albanv  county  peniten- 
tiary,  in  the  state  of  New  York,  for  the  dis- 
charge of  Belt  from  custody  under  a  sentence 
of  the  supreme  court  of  the  District  of  Colum- 
bia. Belt  had  been  indicted  for  the  crime  of 
larceny.  In  the  course  of  the  trial  the  record 
of  a  former  conviction  of  larceny  was  intro- 
duced to  establish  that  the  offense  for  which 
the  prisoner  was  then  upon  trial  was  a  second 
offense,  which  fact,  if  establisheti,  subjected 
the  accused  to  a  greater  punishment  than 
would  otherwise  be  authorized.  Objectioo 
was  taken  to  the  admission  of  the  record,  on 
the  ground  that  It  showed  a  waiver  of  the  right 
of  trial  by  a  jury  on  the  part  of  the  prisoner 
and  a  trial  and  conviction  by  the  court  alone 
without  a  jury,  a  mode  of  procedure  claimed 
to  be  in  violation  of  the  Constitution  of  the 
United  States,  and  renderinur  the  Kub^efjuenl 
proceedings  null  and  void.  The  objection  was 
overruled,  and  Belt  was  convicted  and  sen- 
tenced. The  judtrment  being  aflSrmed  on  ap- 
peal. Belt  made  the  application  to  this  court 
referred  to,  asking  to  be  relieved  from  impris- 
onment under  the  alleged  void  sentence  and 
judgment.     It  was  argued  on  his  behalf  that 
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484]  *tbe  constitutional  requirement  of  trial 
by  a  jury  in  criminal  cases  could  not  be  waived 
by  tbe  accused. though  in  pursuance  of  a  statute 
authorizing  such  a  waiver,  and  on  tbe  assump- 
tion that  the  first  conviction  was  necessarily 
void,  the  second  conviction  predicated  thereon 
was  likewise  a  nullity.  Upon  tbe  authority, 
however,  of  Ex  parte  Bigelow,  113  U.  8.  328 
[28:  1005],  it  was  held  that  the  ground  of  ap- 
plication did  not  go  to  the  jurisdiction  or  au- 
thority of  the  trial  court,  but  was  allegation  of 
mere  error,  which  was  not  reviewable  on 
habeas  corpus,  citing  on  this  latter  proposition 
lie  Schneider  (No.  2),  148  U.  S.  162  [37:  406]. 

The  case  of  Ex  parte  Bigelow  determined 
that  the  action  of  a  trial  court  in  overruling  a 
plea  of  former  jeopardy  could  not  be  reviewed 
on  habeas  corpus.  In  the  course  of  the  opin- 
ion, the  court  said  (p.  330  [1006]): 

"The  trial  court  bad  jurisdiction  of  the 
ofifense  described  in  the  indictment  on  which 
the  prisoner  was  tried.  It  bad  jurisdiction  of 
the  prisoner,  who  was  properly  brought  before 
the  court.  It  had  jurisdiction  to  bear  the 
charge  and  tbe  evidence  against  tbe  prisoner. 
It  bad  jurisdiction  to  hear  and  to  decide  upon 
the  defenses  offered  by  him.  The  matter  now 
presented  was  one  of  those  defenses.  Whether 
it  was  a  sufficient  defense  was  a  matter  of  law 
on  which  that  court  must  pass  so  far  as  it  was 
purely  a  question  of  law,  and  on  which  tbe 
jury,  under  the  instructions  of  tbe  court,  must 
pass,  if  we  can  sup]>ose  any  of  the  facts  were 
such  as  required  submission  to  the  jury.  If 
the  question  had  been  one  of  former  acquittal, 
a  much  stronger  case  than  this,  the  court 
would  have  had  jurisdiction  to  decide  upon  the 
record  whether  there  bad  been  a  former 
acquittal  for  the  same  offense,  and  if  the  iden- 
tity of  the  offense  were  in  dispute  it  might  be 
necessary,  on  such  a  plea,  to  submit  that  ques- 
tion to  the  jury  on  the  issue  raised  by  the  plea. 
The  same  principle  would  apply  to  a  plea  of  a 
former  conviction.  Clearly,  in  these  cases  tbe 
court  not  only  has  jurisdiction  to  try  and  de- 
cide tbe  question  raised,  but  it  is  its  imperative 
duty  to  do  so.  If  the  court  makes  a  mistake 
on  such  trial  it  is  error  which  may  be  corrected 
by  the  usual  modes  of  correcting  such  errors, 
but  that  the  court  bad  jurisdiction  to  decide 
upon  the  matter  raised  by  the  plea,  both  as  mat- 
485]  ter*of  law  and  of  fact,  cannot  be  doubt- 
ed. ..  .  It  may  be  confessed  that  it  is  not  always 
very  easy  to  determine  what  matters  go  to  the 
jurisdiction  of  a  court  so  as  to  make  its  action, 
when  erroneous,  a  nullity.  But  the  general 
rule  is  that  when  the  court  has  jurisdictiou  by 
law  of  the  offense  charged,  and  of  the  party  who 
is  so  charged,  its  judgmen's  are  not  nullities." 

In  Ex  parte  Belt.  159  U.  S.  95  [40:  88],  this 
court,  speaking  through  Mr.  Chief  Justice 
Fuller,  said  (p.  99  [89]): 

**Without  in  the  least  suggesting  a  doubt  aa 
to  the  efficacy,  value,  and  importance  of  the 
system  of  trial  by  jury  in  criminal  as  well  as 
in  civil  actions,  we  are  clearly  of  opinion  that 
the  supreme  court  of  tbe  District  had  jurisdic- 
tion and  authority  to  determine  the  validity  of 
the  act  which  authorized  tbe  waiver  of  a  jury 
and  to  dispose  of  the  question  as  to  whether 
the  record  of  a  conviction  before  a  judge  with- 
out a  jury,  where  the  prisoner  waived  trial  by 
jury  according  to  statute,  was  legitimate  proof 
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of  a  first  offense,  and,  this  being  so,  we  cannot 
review  the  action  of  that  court  and  the  court 
of  appeals  in  this  particular  on  habeas  corpus." 

The  case  presented  by  the  record  is  not 
within  any  of  the  exceptions  to  tbe  general 
rule  that  when  a  court  has  jurisdiction  oy  law 
of  the  offense  charged,  and  of  the  party  who  is 
so  charged,  its  judgments  sre  not  nullities 
which  can  be  collaterally  attacked.  The  writ 
of  habeas  corpus  cannot  be  made  to  perform 
tbe  functions  of  a  writ  of  error.  United  Statei 
V.  Pridgeon.  153  U.  8.  48  [88:  6311. 

It  follows  that  the  rule  must  be  discharged 
and  the  uril  refused,  and  it  is  so  ordered. 


HERMAN  ZADIG  et  al. 
t, 

IDA  B.  BALDWIN. 

(See  S.  C.  Reporter's  ed.  485  488.) 

Federal  question. 

Where  the  record  does  not  show  that  any  question 
was  made  in  the  state  court  as  to  the  validity  of 
a  state  constituttonal  provision,  under  the  Con- 
stitution of  the  United  Statts,  but  establishes 
that  at  the  trial  the  validity  of  such  provision 
was  assumed,  this  court  has  no  Jurisdiction  to 
pass  upon  such  question,  although  the  record 
contains  an  extract  from  tbe  closing  brief  In  the 
state  court  discussing  such  Federal  question, 
and  it  is  orally  asserted  at  bar  that  in  the  oral  ar- 
gument in  the  state  court  such  question  waspr&> 
sented. 

[No.  222.] 

Argued  and  Submitted  March  19, 1897,    De- 
cided April  19, 1897, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judamentof 
th\it  court  affirming,  with  some  modification, 
the  jud lament  of  the  Superior  Court  of  tbe 
State  of  California  in  and  for  the  County  of 
San  Francisco  in  favor  of  tbe  plaintiff,  Ida  B. 
Baldwin,  against  Herman  Zadig  et  al.,  for 
money  bad  and  received.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  104  Cal.  594. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  Tausxky  for  plaintiffs  in 
error. 

Mr.  T.  C.  Van  Ness  for  defendant  in  er- 
ror. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

Tbe  action  below  was  originally  instituted  in 
the  superior  court  of  the  state  of  California  in 
and  for  the  county  of  San  Francisco  by  the 

Note.— -48  to  iurisdidion  in  the  United  States  Su- 
prcme  Court  where  Federal  question  ariees^  or  where 
are  drawn  in  question  statutes^  treaty,  or  Com^titU' 
tion,  see  notes  to  Martin  v.  Hunter,  4:  97;  Matthews 
V.  Zane,  2:654;  and  Williams  v.  Norris,  6: 671. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  conflict  with  state  Cor^ 
nitution;  to  revine  decrees  of  state  courts  as  to  con- 
struction of  state  lau)s,—see  notes  to  Hart  v.  Lam- 
pbire,  7:  679,  and  CommerciaL  Bank  v.  Buckinorham, 
12:169. 
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defendant  In  error  to  recover  from  plaintiffs  in 
error  the  sum  of  $595,  with  interest  and  costs. 
The  complaint  was  in  the  ordinary  form  for 
money  had  and  received,  and  did  not  other- 
wise indicate  the  nature  or  character  of  plain- 
tifiTs  alleged  cause  of  action.  A  demurrer  to 
the  complaint  having  been  overruled,  defend- 
ants filed  an  answer  simply  denying  any 
indebtedness  to  the  plaintiff. 

Upon  the  trial  before  the  court  without  a 
Jury,  it  developed  that  the  plaintiff  based  her 
right  to  recover  upon  g  26  of  article  4  of  the 
Constitution  of  the  state  of  California,  which 
provides  as  follows:  '*A11  contracts  for  the  sale 
of  shares  of  the  capital  stock  of  any  corpora- 
tion or  association  on  margin  or  to  be  delivered 
at  a  future  day  shall  be  void,  and  any  money 
paid  on  such  contracts  may  be  recovered  by 
the  party  paying  it  by  suit  in  any  court  of 
competent  Jurisdict'on."  The  defendants 
were  shown  to  be  partners,  engaged  in  busi- 
ness as  stock  brokers,  and  the  amount  claimed 
from  them  was  the  aggregate  of  sums  asserted 
to  have  been  paid  them  from  time  to  time  as 
margins  upon  purchases  of  stock  for  account  of 
the^plaintiff. 

The  record  clearly  establishes  that  at  the  trial 
the  validity  of  the  constitutional  provision  re- 
487]ferred  to  was  assumed,  and  *that  the  sole 
contention  was  whether  or  not  the  dealings 
between  the  parties  as  shown  by  the  evidence 
were  of  the  character  prohibited  by  the  state 
Constitution.  At  the  close  of  the  testimony 
for  the  plaintiff  the  defendants  moved  for  a 
nonsuit  upon  the  single  ground  **that  it  has 
not  been  shown  that  there  was  any  transaction 
in  margins  between  the  parties,  such  as  is  in- 
hibited by  the  Constitution;  there  is  no  evi- 
dence here  showing  what  constitutes  margin 
contract,  or  that  there  was  any  contract  for  the 
sale  of  stocks  on  margin  between  plaintiff  and 
defendants." 

The  court  having  rendered  its  decision  in 
favor  of  the  plaintiff,  the  defendants  file4  a 
motion  for  a  new  trial,  and  with  it  a  statement 
in  conformity  to  the  state  practice,  containing 
specifications  of  errors  in  law  occurring  at  the 
trial  and  of  particulars  in  which  the  evidence 
was  insufficient  to  sustain  the  decision,  as  also 
specifications  of  the  particulars  in  which  the 
decision  was  against  law.  Nowhere,  however, 
in  such  motion  or  statement,  was  any  question 
raised  as  to  the  validity  of  the  constitutional 
provision,  nor  was  there  contained  therein  any 
assertion  that  rights  of  the  defendants  under 
the  Federal  Constitution  were  invaded.  From 
the  judgment  entered  an  appeal  was  taken  to 
the  supreme  court  of  the  state.  That  appeal 
was  heard  in  department  one  of  the  court,  by 
which  tribunal  the  judgment  was  modified  by 
excluding  interest.  The  opinion  of  the  court 
(104  Cal.  694)  discloses  that  the  questions 
passed  upon  were  solely  those  which  were  pre- 
sented by  the  record  as  brought  up  from  the 
trial  court  A  petition  was  subsequently  filed 
for  a  rehearing  of  the  case  in  banc,  but  Uie  ap- 
plication was  denied.  Thereupon  the  case 
was  brought  to  this  court  for  review. 

The  errors  assigned  assert  that  $  26  of 
article  4  of  the  Constitution  of  the  state  is  re- 
pugnant to  g  1  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States  and  to  g  8 
of  article  1  of  the  same  instrument,  and  that 
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the  decision  of  the  supreme  coart  of  the  atita 
holding  that  the  contracts  between  the  parlies 
constituted  sales  of  stocks  on  margins  withim 
the  meaning  of  the  state  Constitution  impaired 
the  obligation  of  a  contract  and  was  repugnant 
*to  g  10  of  article  1  of  the  Constitution  [4S8 
of  the  United  States. 

It  is  clear,  however,  that  we  have  no  juri« 
diction  to  pass  upon  the  questions  presented  1^ 
these  assignments,  for  the  reason  that  il 
nowhere  appears  in  the  record  that  the  plain- 
tiffs in  error  at  any  time  questioned  the  valid- 
ity, under  the  Constitution  of  the  United 
States,  of  the  section  of  the  state  Constitution 
relied  on  to  support  the  claim  made  against 
them,  or  in  any  manner  specially  set  up  or 
claimed  the  protection  of  any  clause  of  the 
Constitution  of  the  United  States. 

The  contention  that  there  was  a  Federal 
question  raised  below  finds  its  only  support  in 
the  fact  that  there  has  tieen  printed  in  the  rec- 
ord, as  filed  in  this  court,  what  purports  to  he 
an  extract  from  the  closing  brief  of  counsel 
presented  to  the  supreme  court  of  the  state,  in 
which  such  a  Federal  question  is  discussed, 
and  it  is  asserted  orally  at  bar  that  in  the  oral 
argument  made  in  the  supreme  court  of  Cali- 
fornia a  claim  under  the  Federal  Constitution 
was  presented.  But,  manifestly,  the  matters 
referred  to  form  no  part  of  the  record  and  are 
not  adequate  to  create  a  Federal  question 
when  no  such  question  was  necessarily  decided 
below,  and  the  record  does  not  disclose  that 
such  issues  were  set  up  or  claimed  in  any 
proper  manner  in  the  courts  of  the  state.  Pirn 
V.  A.  Louis,  165  U.  S.  278  [anU,  7141;  Chicago 
eft  N.  W.  R,  Co.  V.  Chicago,  164  (J.  8.  454,  457 
[ante,  511.  512];  Dibble  v.  BeUingham  Bag 
Land  Co,  163  U.  S.  63.  70  [41 :  72.  74];  AnMn^ 
V.  Unittd  States,  159  U.  8.  695  [40:  310];  Say- 
ward  V.  Denny,  158  U.  8.  180  [39:  941],  and 
cases  *here  cited. 

Dismissed  for  wsnt  of  Jurisdieiion. 


ELECTRIC  COMPANY,  Flff.  in  Brr„[4:S9 

V. 

JOSEPH  A.   DOW,  Administrator  of  Sam- 
uel I.  Dow,  Deceased. 

(See  &  a  Reporter*s  ed.  i89-498J 
Bstoppet^staie  deeisum. 


1.   A  party  electing  to  have  damages  assessed  hf  a 
jury  m  the  exercise  of  a  privilege  given  by  a  stat» 

Nora.— .^  to  estoppti  by  recUaisin  negotiabis 
hands  or  securities,  see  note  to  Meroer  Oounty  ▼. 
Haoaett,  17: 548. 

AS  to  jurisdiction  of  United  States  aupreme  Cowrt 
dependent  on  amount;  interwt  added  to  give  fuirisdiO' 
tion:  how  value  nf  thing  demanded  may  be  thowK 
wlMt  eases  reviewable  without  regard  to  sum  in  ees^ 
trooersy,— see  note  to  Ctordon  v.  Ogden,  7: 6UL 

As  to  jurisdiction  in  the  United  States  Supreme 
Court  where  Federal  question  arises  or  where  are 
drawn  in  question  statutes,  treaty,  or  ConstOution, 
see  notes  to  Martin  v.  Hunter,  4:97:  Matthews  t. 
Zane,  2: 6M;  and  Williams  v.  Norrls,  6: 57L 

As  to  jurisdiction  of  United  States  Supreme  Oomi 
to  declare  state  law  void  as  in  eonitiet  urith  state  Con' 
stUution;  to  revise  decrees  of  state  eouru  as  to  eon- 
etruction  of  state  Iaii»,— see  notes  to  Hart  v.  Lam- 
phire.  7: 919,  and  Coomierclal  Bank  v.  Baoktngbasik 
12:lfl9. 
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ute  is  preclndod  from  deoylnr  tbo  validity  of  a 
pmvlsioQ  of  tbat  statute  for  the  addition  of  60 
jter  cent  to  tbe  verdict. 
&  A  decision  by  a  state  court  tbat  a  party  wbo  baa 
elected  to  have  damages  assessed  by  a  jury  la  pre- 
cluded from  oonteetinff  tbe  validity  of  a  pro- 
vision of  the  statute  for  the  addition  of  50  per 
cent  to  tbe  verdict  is  not  subject  to  review  by  tbe 
Supreme  Court  of  the  United  Stales,  as  it  is  not 
based  on  any  Federal  question. 

[No.  258.] 

Submitted  April  1,  1897.    Decided  April  19, 

1897. 

r\  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  New  Hampshire  to  review  a  judg- 
ment of  that  court  against  tbe  Electric  Com- 
pany, a  corporation  of  that  state,  upon  a  peti- 
tion filed  by  Samuel  I.  Dow,  for  the  assess- 
ment of  damages  occasioned  to  his  land  by  an 
overflow  caused  by  a  dam  erected  by  the  de- 
fendant company  in  the  Piscataquay  river. 
Di^misted. 
See  same  case  below,  81  Atl.  23. 


Statement  by  Mr.  Justice  Shiri 

This  was  a  writ  of  error  to  reverse  a  Judg- 
ment of  the  supreme  court  of  New  Hampshire 
against  the  Electric  Company,  a  corporation 
of  the  state  of  New  Hampshire,  the  plaintiff 
in  error,  upon  a  petition  filed  by  Samuel  I. 
Dow  for  the  assessment  of  damages  occasioned 
to  his  land  by  an  overfiow  catted  by  a  dam 
erected  by  the  defendant  company  in  the  Pis- 
cataquay  river.  Tbe  defendant  company  also 
iQIed  a  petition  praying  for  an  inquisition  into 
the  question  of  damages.  The  proceedings 
were  had  under  the  general  milt  act  of  that 
state,  approved  July  8,  1808.  Both  parties 
elected  trial  by  iury,  which  resulted  in  a  ver- 
dict for  Dow  in  tbe  sum  of  $1,500.  The 
plaintiff  moved  that  50  per  cent  be  added  to 
the  amount  of  tbe  verdict  in  pursuance  of  a 
provision  of  the  statute  which  is  as  follows: 

*'If  either  party  shall  so  elect,  said  court 
shall  direct  an  issue  to  the  jury  to  try  the  facts 
alleged  in  the  said  petition  and  assess  the  dam- 
ages; and  judgment  rendered  on  the  verdict 
of  such  Iury,  with  50  per  cent  added,  shall  be 
final,  and  said  court  may  award  costs  to  either 
party  at  its  discretion." 
400]  *The  defendant  objected  to  this  motion 
on  the  ground  that  said  provision  of  the  statute, 
requiring  the  court  to  add  50  per  cent  to  the 
damages  assessed  by  the  jury,  was  in  violation 
of  the  Constitution  of  the  United  States.  The 
question  thus  raised  was  reserved  by  the  trial 
judge  and  certified  to  the  law  term  of  the  su- 
preme court  of  the  state,  which  overruled  the 
defendant's  contention,  and  judgment  was  ac- 
cordingly entered  in  the  supreme  court  for  the 
amount  of  the  verdict,  with  50  per  cent  added 
and  costs,  to  review  which  this  writ  of  error 
was  sued  out.  ^ 

Messrs.  H.  E.  Loveren  and  David  Gross 
for  plaintiff  in  error. 

Mr.  Henry  M.  Baker  for.  defendant  in 
error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 
We  agree  with  the  supreme  court  of  New 
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Hampshire  in  thinking  that  the  plaintiff  in  er- 
ror, by  availing  itself  of  the  power  conferred 
by  the  statute,  and  joining  in  a  trial  for  tbe  as- 
sessment of  the  damages,  is  precluded  from 
denying  the  validity  of  that  provision  which 
prescribes  that  50  per  cent  shall  be  added  to 
the  amount  of  the  verdict.  The  act  confers  a 
privilege,  which  the  plaintiff  in  error  was  at 
liberty  to  exercise  or  not  as  it  thought  fit. 

Clay  V.  Smith,  28  U.  S.  8  Pet.  411  [7:  728], 
was  a  case  where  the  plaintiff  below,  a  citizen 
of  the  state  of  Kentucky,  instituted  a  suit 
against  the  defendant,  a  citizen  of  the  state  of 
Louisiana,  for  the  recovery  of  a  debt  incurred 
in  1808,  and  the  defendant  pleaded  his  dis- 
charge by  the  bankrupt  law  of  Louisiana  in 
1811,  under  which,  according  to  the  provisions 
of  the  law,  "as  well  his  person  as  his  future 
effects,"  were  forever  discharged  from  all  the 
claims  of  his  creditors.  Under  this  law,  the 
plaintiff,  whose  debt  was  specified  in  the  list 
of  the  defendant's  creditors,  received  a  divi- 
dend of  10  per  cent  on  his  debt,  declared  by 
the  assignees  of  the  defendant.  It  was  held  bv 
*this  court  that  the  plaintiff,  by  voluntari[40i 
ly  making  himself  a  party  to  those  proceedings, 
abandons  his  extraterritorial  immunity  from 
the  operation  of  the  bankrupt  law  of  Louis- 
iana, and  was  bound  by  that  law  to  the  same 
extent  to  which  the  citizens  of  Louisiana  were 
bound. 

In  Beaupri  v.  Napes,  138  U.  8.  897  [84:  9911, 
a  similar  question  was  presented.  There  it 
was  contended  on  behalf  of  creditors,  the 
plaintiffs  in  error,  that  an  alleged  assignment 
was  conclusively  fraudulent  as  to  them  for 
want  of  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession  of 
the  goods  assigned;  that  their  right  so  to  treat 
the  assignment,  although  such  right  was  spe- 
cially set  up  and  claim^,  was  denied ;  and  that 
consequently  they  were  denied  a  right  arising 
under  an  authority  exercised  under  the  United 
States.    But  this  court  said : 

"  Whether  the  state  court  so  interpreted  the 
territorial  statute  as  to  deny  such  right  to  the 
plaintiffs  in  error  we  need  not  inquire,  for  it 
proceeded,  in  part,  upon  another  and  distinct 
ground  not  involving  any  Federal  question, 
and  sufficient  in  itself  to  maintain  the  judg- 
ment without  reference  to  that  question.  That 
ground  is,  that  there  was  evidence  tending  to 
show  that  the  defendants  acquiesced  in  and 
assented  to  all  that  was  done,  and  waived  any 
irregularity  in  the  mode  in  which  the  assignee 
conducted  the  business;  and  that  the  question 
whether  the  defendants  so  acquiesced  and  as- 
sented with  knowledge  of  all  the  facts,  and 
thereby  waived  their  right  to  treat  the  assign- 
ment as  fraudulent,  was  property  submitted  to 
the  jury.  The  state  court  evidently  intended 
to  hold  that,  even  if  the  assignment  was  origi- 
nally fraudulent  as  against  tbe  creditors.  .  .  . 
it  was  competent  for  the  plaintiffs  in  error 
towai^e  the  fraud  and  treat  the  assignment  as 
valid  for  all  the  purposes  specified  in  it.  That 
view  does  not  involve  a  Federal  question. 
Whether  sound  or  not,  we  do  not  inquire.  It 
is  broad  enough,  in  itself,  to  support  the  final 
judgment  if^iUiout  reference  to  the  Federal 
question." 

In  July,  1887.  William  J.  Eustis  brought  an 
action  in  the  supreme  Judicial  court  of  Massa- 


4Q1-4V1 


Bdfriike  Codbt  of  the  Dkited  SrATBt. 


Oct.! 


40a]ctao*ettsagalnstBol1e9and*Wilde.where- 
Id  be  MUght  to  recover  the  balance  ou  a  aote  re- 
maioiDK  unpaid  after  tbe  receipt  of  one  half 
receiTed  under  iDEoWency  proceedings  under 
a  itate  act  passed  after  the  cre&iion  of  the  debt. 
Tbe  defendants  pleaded  tbe  proceeding!  in  in- 
aolveticy,  their  nSerof  compixiltion,  lis  accepl- 
ancB  by  the  majority  in  number  and  value  of 
tbeir  credilnra,  their  discbarge,  and  the  ac- 
ceptance by  EustiB  of  the  amount  coming  to 
him  under  tbe  olTer  of  composition.  To  this 
answer  the  plaintiff  demurred.  The  trial 
court,  which  overruled  tbe  demurrer,  made  a 
finding  of  facta,  and  reported  tbe  case  for  tbe 
detcrmiDalion  of  tbe  full  court 

Tbe  supreiDe  judicial  court  nu  of  opinion 
tbat  Euaiis,  by  accepting  tbe  beoeflt  of  Ibe 
composition,  hod  walTea  any  right  that  he 
mlgbt  oibernise  have  had  to  object  to  the 
validltj  of  the  compoBitinn  statute  as  impnir- 
ing  the  obligation  of  a  contract  made  before 
lie  enactroent.     140  Mate.  41S. 

The  case  was  brought  to  this  court,  wberc 
h  nas  argued,  (in  bebalf  of  tbe  plaintiff  in  er- 
ror, that  a  com  position  act  was,  as  to  debts  ei 
lellne  prior  to  lis  passage,  void  and  In  contra- 
vention of  the  CoD.iiflutlon  of  tbe  United 
States,  and  that  a  creditor,  where  demand  is 
saved  from  tbe  operation  of  a  state  statute  or 
of  a  state  decree  by  the  Constltuiioa  of  tbe 
United  States,  does  not  naive  tbe  benefit  of 
this  ronstitutionai  immunity  by  accepting  Ibe 
part  of  his  demand  which  the  state  statute  or 
decree  says  shall  constitute  full  satisfaction. 

This  court  held  that  the  Piipreme  judicial 
court  of  Massachusetts,  in  holding  That,  when 
the   composition   was  conQrmed,  Eustis  was 

ful  to  bis  election  whether  he  would  avail 
imself  of  the  composltioo  offer  or  would  reject 
it  and  rely  upon  his  right  to  enforce  bis  debt 
agalQSl  his  debtors,  notwithstanding  ibeir  dis- 
cbarge, did  not  decide  a  Federal  question,  aud 
that  hence  the  question  as  to  the  consliliition- 
abtv  of  the  stale  etatutc  did  not  arise.  EutUt 
T.  iJolleii.  150  U.  S.  381  [37:  1111]. 

The  plaintiff  In  error  accepted  the  powers 
and  rights  conferred  by  the  act  of  1668,  and 
joined Tn  tbe  proceedings  for  the  assessment  of 
damages.  It  must,  therefore,  be  deemed  to 
have  agreed  that  the  damages  should  be  as* 
■essed  in  tbe  manner  provided  for  in  the  acL  At 
4931all  events,  the  euprtme  •court  of  the  state 
had  BO  decided,  and  as  its  judgment  was  not 
based  on  any  Federal  question  we  have  no  ju- 
risdiction to  review  it.  and  the  torit  of  trror  u 
aecordingly  ditmitted. 

EDWIN  D.  CARTER,  Plff.  in  Orr., 
CHARLES  RUDDyefai. 

(See  6.  C  K>;por(er-B  ed.  ISS-SOL) 

Location  of  Sioux  Aotf-breed  tfrip — verdict — 
eontimetiw  ■poutuion. 

L    A  CBrltBcaCe  ot  location  ot  Blouz  half-breed 


scrip  Issued  under  the  act  of  Oonerenof  Apcfl 
IT.  ISM,  crealea  at  t>eet  only  wa  equllabia  ttik, 
wblch  IB  iDdufflcient  to  BUBtaln  an  actlnn  of  ejeoa- 
meat  Id  the  Federal  couru. 

£.  A  verdtct  deCermlDlnK  the  tacti  on  conltlctliw 
but  Bufllolent  evidence  cannot  t>e  ravtowed  to 
this  court. 

B.  Conitructive  poesenton  of  ■  bait  blook  of  laad 
irblcb  IS  cut  up  Into  separale  and  disilnot  hM 
and  BD  marked  upon  tbe  Bround,  and  wblctian 
held  and  treated  as  dtsllDCI  tracts,  la  not  abowa 
by  actual  pobhcbbIoq  of  some  ot  tbe  lota. 
[No.  S50.J 

Submilttd  March  SO.  1897.     Decided  April  a, 
1897. 

IN  ERROR  to  tbe  United  States  Circnlt 
Court  of  Appeals  tor  tbe  Ninth  Circuit  lo 
review  a  judgment  of  that  court afBrmlDg  tbt 
ju(it;ment  of  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Idaho  in  favor  of  tbe 
defendanis,  Charles  Ruddy  rial..  In  an  actlM 
of  ejei-tment  brought  by  Edwin  D.  Gartet, 
plaintitl,  to  recover  tbe  possession  of  land  la 
tjhoibone  County,  Idaho,  Affirmed. 
See  same  case  below.  IB  U.  8.  App.  129. 

Statement  by  Mr.  Justice  Brawer; 

On  April  12.  18.^9,  plaintiff  in  error  com- 
menced an  action  of  ejectment  In  Ibe  district 
court  of  Shoshone  county,  territory  of  Idaho, 
to  recover  of  defendants  the  possession  of  a 
portion  of  tbe  north  half  of  block  23  Id  tba 
town  of  Wallace  in  said  county  and  territory, 
and  damages  for  the  detention  thereof.  After 
answers  by  the  several  defendants  (Idaho  hav- 
ing been  admitted  into  the  Union  aa  a  slate), 
tbe  case  was,  on  application  of  the  plalotiS, 
transferred  to  the  circuit  court  ot  the  United 
Stales  for  the  district  of  Idaho.  Tbe  petition 
for  the  transfer  alleged  two  grounds:  one,  di- 
verse citizenship,  and  the  other,  the  eiistencc 
of  Federal  questions,  to  wit,  the  construciJoD 
of  the  act  of  Congress,  of  date  July  17,  ISM, 
•authoriiing  the  Issue  and  location  of  l4&4 
Sioui  half-breed  scrip  (10  Stat,  at  L.  804.  chap. 
81-<). the  construction  nl  U.S.  Rev.  Stat,  g^  23S7- 
21)89,  relating  to  town  sites,  and  tbe  queation 
whether  Idaho  Rev.  Stat.  1887.  g455tt,tBor  is  not 
inconsistent  with  the  laws  of  Congress  govern- 
ing' the  possession  and  disposition  of  tbe  public 
lands.  &  trial  was  bad  before  a  jury,  com- 
mencing on  December  4.  18S1,  which  reaultcd 
in  a.  verdict  for  tbe  defendants.  Upon  Ibis 
verdict  judgment  was  entered  in  their  favor. 
which  judgment  was  affirmed  bv  the  court  of 
appeals.  15  U.  B.  App.  129.  Tbereopon  the 
case  was  brought  here  on  error. 


Mr.  Ed(»rWtlaoD  for  defendants  in  error. 

tir.  Justice  Br«vrer  delivered  the  oplnkm 
of  the  court:' 
The  first  question  arises  on  the  ptaiolilTi 
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claim  of  a  legal  title  by  virtue  of  a  location  of 
Sioux  half-breed  scrip.  It  appears  thatuoder 
the  act  of  Congress  a  certificate.  No.  430,  Let- 
ter C.  for  80  acres,  was  issued  to  Walter 
Bourke.  This  certificate,  which  was  mnrked 
"not  transferable  or  assignable/'  was  dated 
November  24,  1856.  On  June  5,  1886,  It  was 
presented  by  VV.  R.  Wallace  at  the  local  land 
office  at  Cceur  d'Alene,  accompanied  by  an  ir- 
revocable power  of  attorney  to  him  executed 
by  Waller  Bourke  and  his  wife,  on  February 
27,  1883,  and  was  located  upon  80  acres,  within 
which  was  the  property  in  dispute.  When 
th0  location  papers  were  transmitted  to  the 
General  Land  Office  at  Washington  it  was  dis- 
covered that  Bourke  had  on  October  26,  1870. 
applied  to  the  department  for  a  duplicate  cer- 
tificate, on  a  representation  that  the  original 
had  been  lost  or  desi  royed ;  that  such  applica- 
tion had  been  sustained  and  a  duplicate  cer- 
tificate issued;  that  on  March  9,  1880,  he  had 
located  such  duplicate  on  land  in  Dakota,  and 
received  a  patent  therefor.  Upon  the  disclo- 
405]  sure  *of  these  facts  the  Commissioner 
of  the  General  Land  Office  canceled  this  loca- 
tion in  Idaho. 

Now,  the  contention  of  plaintiff  is  that  the  lo- 
cation of  this  scrip  operated  to  transfer  the  legal 
title  to  Bourke,  by  deed  from  whom  the  plain- 
tiff claimed;  that  no  patent  was  necessary,  and 
that  whatever  of  wrong  Bourke  may  haTe 
committed,  the  legal  title  was  in  him  and 
could  only  be  devested  by  a  suit  in  equity 
brought  by  the  United  States.  This  scrip  is 
of  the  same  character  as  that  which  was  be- 
fore this  court  in  Felix  v  Patrick,  145  U.  8. 
317  [36:  719].  While  it  is  true  that  the  act  of 
1854  docs  not  in  terms  provide  for  the  issue  of 
a  patent,  and  simply  authorizes  the  location 
of  the  scrip  upon  any  public  lands,  yet  the 
general  rule  is  that  a  patent  is  necessary  for 
the  transfer  of  the  legal  title  to  public  lands. 
In  Bdgnell  v.  Brodeiick,  38  U.  S.  13  Pet.  436. 
450  [10:  235,  242].  it  was  said:  "Congress  has 
the  sole  power  to  declare  the  dignity  and  ef- 
fect of  titles  emanating  from  the  United 
(States;  and  the  whole  legislation  of  the  Fed- 
eral government,  in  reference  to  the  public 
lands,  declares  the  patent  the  superior  and 
conclusive  evidence  of  legal  title;  u.ntil  its  is- 
suance the  fee  is  in  the  governmenVwhich  by 
the  patent  passes  to  the  grantee,  and  he  is  en- 
titled to  recover  the  possession  in  ejectment." 
See  also  Wilcox  v.  Jackson,  McConnel,  38  U. 
8.  13  Pet.  498.  516  FlO:  264,  17^];  Ungdon  v. 
Sherwood,  124  U.  8.  74,  83  [31 :  344,  346],  in 
which  it  was  said:  .  "It  has  been  repeatedly 
decided  by  this  court  that  such  certificates  of 
the  officers  of  the  land  department  do  not  con- 
vey the  legal  title  of  the  land  to  the  holder  of 
the  certificate,  but  that  they  only  evidence  an 
equitable  title,  which  may  afterwards  be  per- 
fected by  the  issue  of  a  patent,  and  that  in  the 
courts  of  the  United  States  such  certificates 
are  not  sufficient  to  authorize  a  recovery  in  an 
action  of  ejectment."  HuMtnan  v.  Durham, 
165  U.  S.  144  [ante,  664]. 

It  is  true  there  are  exceptions  to  this  rule. 
One  is  specially  provided  bv  statute  (U.  8. 
Rev.  Stat.  §  2449),  which  makes  a  certification 
to  a  state  equivalent  to  a  patent  as  ir  convey- 
ance of  title.  Again,  as  said  in  Wilcox  v. 
Jackton,  MeOonnei,  mpra,  "Odo  class  of  cases 
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to  be  excepted  Is,  where  an  act  of  Congress 
grants  land,  as  is  sometimes  done  In  words  of 
present  grant.  This  exception  *was  rec-  [400 
cognized  in  Wijtconsin  C.  R.  Go.v.  Price  County, 
133  U.  8.  496  [83:  687];  8t.  Paul  d  P.  R.  Co,  v. 
NortJicrn  P.  R.  Co.  139  U.S.  1  [35:77];  Deseret 
Salt  Co,  V.  Tarpey,  142  U.  8.  241  [85:  999]. 

It  is  well  settled  that  an  action  of  ejectment 
cannot  be  maintained  in  the  courts  of  the 
United  States  on  a  merely  equitable  title.  See 
in  addition  to  Langdon  v.  Sherwood,  tupra, 
Johnson  v.  ChrUiian,  128  U.  8.  374.  382  [32: 
412.  414],  and  cases  cited. 

With  reference  to  the  power  of  the  Commis- 
sioner of  the  General  Land  Office  to  cancel  an 
erroneous  certificateof  location  issued  by  local 
land  officers,  see  Cornelius  v.  Kessel,  128  U.  8. 
456  [32: 482] ;  Knight  v.  United  Land  Assoi  143 
U.  8.  161,  177  [35:  974,  979];  Orc/iard  v.  Alex- 
ander, 157  U.  8.  372  [39:737].  It  is,  how- 
ever, unnecessary  to  enter  into  any  inquiry  as 
to  the  power  of  the  land  department  to  issue 
duplicate  in  lieu  of  original  scrip  alleged  to 
have  been  lost  or  destroyed,  or  even  as  to  the 
regularity  of  the  proceedings  by  which  this 
certificate  of  location  was  canceled.  It  is 
enough  that  there  is  nothing  to  exempt  this 
case  from  the  ordinary  rule  that  a  patent  is 
necessary  to  convey  the  legal  title;  that  the 
certificate  of  location  created  at  best  but  an 
equitable  title,  and  that  such  a  title  is  not  suffi- 
cient to  sustain  an  action  of  ejectment  in  the 
Federal  courts. 

We  pass,  therefore,  to  the  other  question 
which  arises  on  the  contention  of  the  plaintiff 
that  he  was  in  peaceable  possession,  holding 
under  a  claim  of  title,  when  the  defendants 
forcibly  dispossessed  him,  and  that  such  prior 
possession  under  claim  of  title  is  sufficient  to 
sustain  this  action  against  mere  intruders.  To 
an  understanding  of  this  question  some  further 
facts  must  be  stated.  In  May,  1886,  and  be- 
fore the  certificate  of  location,  one  Trask,  a 
surveyor,  surveyed  this  tract  of  80  acres  and 
laid  it  off  into  lots  and  blocks.  This  was  done 
at  the  instance  of  Wallace,  who  held  the  scrip 
and  power  of  attorney  from  Bourke,  and  who 
was  proposing  to  establish  the  town  of  Wal- 
lace. On  this  plat  block  22  was  laid  off  into 
24  lots,  12  facing  north  and  12  south,  with  an 
alley  between  them.  On,July  31, 1886,  Bourke, 
by  his  attorney  *Wallace,  conveyed  ^407 
this  block  to  plaintiff,  the  description  in  the 
deed  bein^  "block  22  (twenty-two)  in  said 
town  of  Wallace,  consii^ting  of  24  town  lots, 
each  of  25  X  100  ft.,  and  bounded  on  the 
north  by  Lockey  St.,  on  the  south  by 
Bank  St.  and  on  the  west  by  Sixth  St.,  on  the 
east  by  Seventh  St.,  the  title  of  said  land  hav- 
ing been  vested  ii;  the  party  of  the  first  part 
by  location  of  half-breed  Sioux  scrip  issued  to 
the  said  Walter  Bourke,  under  an  act  of  Con- 
gress of  July  17,  A.  D.  1854,  in  exchange  for 
lands  held  by  said  party  of  the  first  part  at 
Lake  Pepin,  Minnesota,  and  now  located  and 
duly  recorded  in  the  United  States  land  office 
with  field  notes  of  survey  as  provided  by  said 
act  of  Congress,  at  Coeuf  d'Alene  dty,  Idaho 
territory." 

At  the  time  of  the  certificate  of  location  and 
of  the  deed  the  80-acre  tract  was  covered  with 
a  dense  growth  of  timber,  and  plaintiff,  who 
put  up  a  sawmill  near  by,  proceeded,  under 
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coDtract  with  Wallace,  to  cut  down  the  trees 
and  convert  them  into  lumber  at  his  mill.  In 
this  way  block  22  was  substantially  cleared  of 
standing  timber.  Prior  to  February  19, 1889, 
plaintiff  had  built  two  houses  on  the  north 
half  of  the  block.  These  houses  were  on  lots 
not  in  controversy  in  this  action.  There  was 
no  fencing  around  the  block,  or  any  part  of 
it  Some  board  sidewalk  had  been  placed  by 
plaintiff  in  front  of  some  of  the  lots  and  on 
one  side  of  the  block,  but  it  was  claimed  by 
defendants  that  this  was  done  in  order  to  ac- 
commodate the  travel  passing  between  the 
depot  and  a  hotel  belonging  to  the  plaintiiT 
some  little  distance  from  the  lots  in  contro- 
versy. There  was  a  conflict  in  the  testimony 
as  to  the  condition  of  the  block  other  than  the 
lots  upon  which  the  houses  were  built,  the 
defendants'  testimony  tending  to  show  that  it 
was  covered  over  with  stumps,  fallen  timber, 
and  brush.  In  May,  1888,  proceedings  were 
taken  before  the  county  commissioners  of 
Shoshone  county  for  the  incorporation  of  the 
town  of  Wallace.  On  February  19,  1889, 
there  was  a  general  taking  possession  of  vacant 
lots,  done  apparently  with  a  view  to  the  ac- 
quiring of  title  under  the  town-site  acts  of  Con- 
gress; and  among  other  lots  these  in  controversy 
were  taken  possession  of  and  fenced  by  ihesev- 
498]  eral  defendants.  There  was  *other  tes- 
timony bearing  upon  the  question  of  the  al- 
leged possession  by  plaintiff,  but  enough  has 
been  stated  to  outline  the  nature  of  the  dis- 
pute between  the  parties.  Of  course,  the  ver- 
dict of  the  jury  determines  the  questions  of 
fact  adversely  to  the  plaintiff,  and  it  is  not  the 
province  of  this  court  to  review  such  deter- 
mination or  to  examine  the  testimony  further 
than  to  see  that  there  was  sufficient  to  justify 
the  conclusions  reached  by  the  jury. 

We  pass,  therefore,  to  consider  the  charge 
of  the  court  and  the  instructions  asked  and  re- 
fused. The  plaintiff  insists  that  he  entered 
into  possession  by  virtue  of  the  deed  of  July 
81,  1886;  that  his  actual  possession  of  two  lots 
by  virtue  of  the  erection  of  houses  thereon 
must  be  taken  as  constructive  possession  of 
the  entire  block,  there  being  at  the  time  no 
pretense  of  any  adverse  possession,  and  that, 
therefore,  he  was  entitled  to  a  peremptory  in- 
struction directing  a  verdict  in  his  favor.  He 
cites  in  support  of  tb*e  extent  of  his  possession 
Clarke  v.  Courtney,  30  U.  8.  5  Pet.  819.  854 
[8:  140, 163],  in  which  this  court  said:  "Where 
ajverson  enters  into  land  under  a  deed  or  title, 
Ins  possession  is  construed  to  be  "coextensive 
with  his  deed  or  title;  and,  although  the  deed 
or  title  may  turn  out  to  be  defective  or  void, 
yet  the  true  owner  will  be  deemed  disseised 
to  the  extent  of  the  boundaries  of  such  deed 
or  title." 

The  court  declined  to  give  such  peremptory 
instruction,  but  charged  as  follows: 

*'It  is  the  law  that  where  a  party  holds  a 
tract  of  land  as  a  separate  and  distinct  tract 
and  as  one  tract  under  a  claim  of  title  as  the 
boundaries  of  the  tract  are  so  designated,  de- 
scribed, and  marked  that  they  may  be  known, 
his  possession,  either  by  himself  or  tenants,  of 
a  part  of  the  tract  operates  as  possession  of  all. 

"If  in  this  case  you  find  that  this  halfjblork 
was  held  by  plaintiff  as  one  tract  or  parcel  of 
land,  and  that  it  was  so  marked  out  and  des- 
ignated in  any  way  that  defendanla  could 


know  its  location,  and  plaintiff  had  possession 
of  any  part  of  it,  such  possession  extended  to 
and  gave  him  possession  of  the  entire  tract; 
but  if,  on  the  contrary,  it  was  cut  up  into  se- 
parate and  distinct  lots  and  so  marked  upoa 
the  ground  and  was  held  *and  treated  [409 
as  distinct  tracts,  then  he  must  show  the  pos- 
session of  all  thereof. 

•  •••••  • 

"11th.  The  next  question  is,  What  are  the 
acts  of  ownership  and  possession  to  which 
your  attention  must  be  directed  ?  As  acts  of 
ownership  and  possession  the  plaintiff  cUimt 
he  entered  upon  the  premises  in  good  faith  in 
pursuance  of  his  deed;  that  he  thereupon  pro- 
ceeded to  clear  the  land  of  its  timber  snd  to 
prepare  it  for  occupation;  that  he  put  side- 
walks along  the  sides  of  a  portion  of  it;  that 
he  put  them  there  as  the  owner  of  the  ground 
for  its  convenient  use  and  to  improve  and  en- 
hance its  value:  that  as  such  owner  and  claim- 
ant he  caused  water  to  be  conducted  to  some 
part  of  the  premises;  that  he  paid  taxes  on  the 
premises,  and  that  he  has  always,  since  por- 
cbasing  the  ground,  claimed  to  own  it,  and 
has  openly  and  publicly  exercised  control  over 
it. 

'*If  these  assertions  of  plaintiff  are  true,  and 
that  these  acts  were  done  by  him  or  by  his 
agents,  you  are  instructed  that  they  constituted 
in  him  such  a  possessory  title  to  the  premises 
in  dispute  as  the  government  will  protect  and 
as  against  any  other  person  claiming  by  a 
similar  or  subsequent  possessory  title. 

**12th.  On  the  contrary,  the  defendants 
claim  that  the  plaintiff's  entry  on  the  land  was 
not  in  good  faith  to  hold  it;  that  his  object  was 
to  cut  therefrom  for  milling  purposes  the  tim- 
ber thereon;  that  he  did  not  clear  the  land; 
that  the  sidewalks  were  not  constructed  for 
the  benefit  of  the  property,  or  because  plain- 
tiff owned  it,  but  to  benefit  and  add  to  the 
convenient  use  of  other  property  he  owned 
and  business  he  was  operating  in  that  vicin- 
ity; that  the  water  he  had  conducted  there  was 
not  to  benefit  the  premises,  but  was  a  part  of 
the  town  system  of  waterworks,  and  that  the 
plaintiff  had,  through  himself  or  his  agents, 
ceased  to  exercise  control  over  the  prc»j)erty, 
and  that  on  the  19th  day  of  February,  1889, 
it  was  vacant  unoccupied  lands  of  the  United 
States,  and  that  on  such  day  they  peaceably 
entered  the  premises. 

"If  you  find  the  claim  of  the  defendants  to 
be  true  then  their  entry  and  possession  was 
lawful." 

*It  is  not  necessary  for  a  court  to  give  [500 
instructions  in  the  very  language  of  counsel.  It 
is  enough  if  it  gives  the  law  fully  and  accu- 
rately, and  we  think  this  charge  not  only  stated 
the  law  accurately,  but  also  covered  all  the 
ground  which  was  necessary  in  order  to  fully 
advise  the  jury  of  the  rights  of  the  plaintiff. 
While  his  deed  was  of  block  22  it  aescribes 
the  block  as  composed  of  24  lots,  and  the  plat 
upon  which  the  deed  was  based  shows  that 
there  was  an  alley  running  through  the  block 
and  separating  the  12  lots  on  the  north  from 
the  12  lots  on  the  south.  It  was  therefore 
not  a  single  tract.  Further,  plaintiff,  in  his 
complaint,  thus  described  the  property  for 
which  he  sued: 

"Said  half  block  being  800  feet  long  in  an 
east  and  west,  and  100  feet  wide  in  a  north 
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and  touth,  direction  (except  two  separate  lots, 
pieces,  or  parcels  of  land  described  on  the  plat 
of  said  town  as  lots  twelve  (12)  and  twenty  (20) 
in  said  block  twenty-two  (22),  each  of  said  lots 
being  25  feet  wide  and  100  feet  long)." 

In  respect  to  which  the  court  of  appeals,  in 
its  opinion,  well  said: 

"it  may  be  observed  that  plaintiff  alleged 
that  the  lots  which  he  claims  to  have  been  in 
poasession  of  tenants  were  'two  separate  lots, 
pieces,  and  parcels  of  land*  from  the  land  sued 
for.  Can  their  possession,  therefore,  be  the 
possession  of  land  from  which  they  were  'se- 
parate?"* 

We  do  not  think  it  could  have  been  properly 
held  as  matter  of  law  that  the  plaintiff  was  in 
constructive  possession  of  this  entire  half 
block,  and  the  rule  of  law  in  respect  to  such 
constructive  possession  was  in  the  charge  we 
have  quoted  correctly  stated.  In  this  respect, 
it  may  not  be  inappropriate  to  notice  two  sec- 
tions of  the  territorial  statutes  (Idaho  Rev. 
Btat.  1887,  §§  4040,  4556).  the  first  of  which, 
referring  to  properly  held  for  five  years  under 
a  claim  of  title  founded  upon  a  written  instru- 
ment, declares  that  the  property  so  included  in 
such  instrument  is  deemed  to  have  been  ad- 
versely held,  "except  that,  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot 
is  not  deemed  a  possession  of  any  other  lot  of 
the  same  tract;"  and  the  second  provides  that  in 
501]an  action  *for  the  possession  of  "a  lot  or 
parcel  of  land,  situated  in  any  city,  town,or  vil- 
lage on  thepubliclands,"the  plaintiff  isrequired 
to  prove  an  actual  inclosure  of  the  whole  lot, 
or  the  erection  of  a  dwelling  house  or  other 
substantial  building  on  some  part  thereof,  and 
adds  that  "proof  of  such  building,  with  or 
without  Inclosure.  is  sufficient  to  nold  such 
lot  or  parcel  to  the  bounds  thereof,  as  indicated 
by  the  plat  of  such  city,  town,  or  village,  if 
there  be  one,  and  if  there  be  no  such  plat,  then 
to  hold  the  same,  with  its  full  width  and  ex- 
tent from  and  including  such  building  to  the 
nearest  adjacent  street,  where  the  intervening 
space  has  not  been  previously  claimed  by  ad- 
verse possession." 

As  to  the  circumstances  to  be  considered  in 
determining  the  question  of  possef^sion  other 
than  the  instrument  under  which  the  title  is 
claimed,  we  think  the  court,  in  ^^  11  and  12, 
heretofore  quoted,  stated  the  law  in  such  a 
way  as  to  give  the  plaintiff  no  ground  of  ob- 

iection,  and  as   upon  these   instructions  the 
Dry  found  the  facts  adversely  to  the  plaintiff 
we  must  accept  that  finding  as  conclusive. 

We  see  no  error  in  the  record,  and  the  Judg- 
ment of  the  Court  of  AppeaU  U  affirmed. 


ALONZO  W.  ALLEN,  Plff,  in  Err., 

V, 

ANDREW  J.  GULP. 

(See  8.  a  Reporter's  ed.  501-500.) 

Beiuue  of  patent, 

Asurrender  of  a  patent  for  reissue  takes  effect 


under  the  patent  act  of  1870, 1 53,  only  when  the 
patent  is  reissued;  and  if  a  reissue  be  refused  the 
surrender  never  takes  effect,  and  the  patent 
stands  as  If  no  application  bad  ever  been  made 
for  a  reissue,  even  if  in  making  bis  surrender  tbo 
patentee  declared  that  the  patent  was  inopera- 
tive and  invalid. 

[No.  253.] 

Argued  and  Submitted  March  30,  1897.    De- 
cided AprU  19, 1897. 

IN  ERROR  to  the  Court  of  Common  Pleas, 
No.  4,  for  the  County  of  Philadelphia,  State 
of  Pennsylvania,  to  review  a  judgment  of  that 
court  after  affirmance  thereof  by  the  Supreme 
Court  of  the  state  in  favor  of  the  plaintiff,  An- 
drew J.  Culp,  against  Alonzo  W.  Allen,  for 
the  amount  of  half  the  profits  made  by  the 
defendant  from  a  certain  patent.  Affirmed, 
See  same  case  below,  166  Pa.  286. 

Statement  by  Mr.  Justice  Brown: 

This  was  an  action  originally  Instituted  Id 
the  court  of  common  pleas  for  the  county  of 
Philadelphia,  by  the  defendant  in  error,  An- 
drew J.  Culp,  against  Alonzo  W.  Allen,  to  re- 
cover half  of  the  profits  made  by  the  defend- 
ant from  a  certain  'patent  for  a  cop  and[502 
bobbin  winding  machine,  granted  jointly  to 
Culp  and  Allen,  and  subsequently  assigned  to 
the  defendant  Allen. 

The  alleged  consideration  of  the  transfer  of 
plaintiff's  half  interest  Was  a  promise  on  the 
part  of  the  defendant  that  he  would  divide  with 
him  the  profits  made  by  the  sale  of  the  device, 
of  which  they  were  the  joint  owners,  and  also 
all  damages  which  might  be  recovered  against 
infringers  of  the  patent;  the  principal  object  of 
the  transfer  being  to  enable  the  defendant  to 
have  title  thereto  for  the  purpose  of  prosecut- 
ing these  infringers.  It  seems  that  in  Novem- 
ber, 1892,  the  defendant  was  advised  by  hi* 
counsel  to  apply  for  a  reissue,  in  order  to  more 
fully  protect  the  invention,  and  he  thereupon 
obtained  the  signature  of  the  plaintiff,  his  co- 
inventor,  to  the  application  by  renewing  the 
promises  he  had  already  made.  Both  parties 
joined  in  the  surrender  of  their  patent  and  in 
the  application  for  a  reissue,  which,  however, 
was  rejected  on  the  ground  of  unreasonable 
delay,  and  also  upon  the  further  ground  that 
the  new  claims  of  the  reissue  had  been  antici- 
pated by  other  patents.  Counsel  for  the  de- 
fendant, who  appears  to  have  had  absolute  con- 
trol of  the  reissue  proceedings,  made  no  effort 
to  meet  the  formal  objection  of  the  examiner, 
and  permitted  the  application  to  lapse  by  his 
failure  to  prosecute  it  within  two  years.  He 
also  neglected  to  take  an  appeal  from  the  re* 
jection  of  the  application. 

In  January,  1893,  defendant  informed  the 
plaintiff  that  he  did  not  intend  to  take  any 
further  proceedings  with  reference  to  the  pat- 
ent, and  refused  to  fulfil  his  promise  with  ref- 
erence to  the  division  of  profits. 

Thereafter  plaintiff  began  this  suit  to  recover, 
under  his  contract  with  the  defendant,  the 
half  of  the  profits  which  the  latter  had  made 


NOTK.— .^  to  whenaniQnee  may  tue  for  infringe' 
tneiU;  ^Dhen  patentee  mutt;  when  theu  mutt  join,— 
see  note  to  Wilson  v.  Bouaeeau,  11:  UiL 

166  U.  & 


Ae  to  notes  given  for  patent  rights;  purchaser  he- 
fore  maturity^— aee  note  to  liandeviile  v.  Welcb« 
6:87. 
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out  of  the  patent.  The  suit  resulted  in  a  Ter- 1 
diet  for  the  plaintiff  for  $325.  A  new  trial  < 
being  refused,  defendant  carried  the  case  to 
the  supreme  court  of  Pennsylvania,  by  which 
the  judgment  of  the  court  of  common  pleas 
was  affirmed,  and  the  record  remitted  to  that 
court.  166  Pa.  286.  Thereupon  defendant 
sued  out  this  writ  of  error. 

Mr.  Hector  T.  Fenton  for  plaintiff  in 
error. 
Messrs.   George    Bradford    Carr    and 

Cotiway  Dillingham  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Upon  the  trial,  the  plaintiff  having  offered 
evidence  in  support  of  his  case,  the  defendant 
put  in  evidence  a  certified  copy  of  the  applica- 
tion for  a  reissue  of  the  letters  patent  in  ques- 
tion, and  also  a  model  of  the  tension  device 
made  and  sold  by  the  defendant.  The  appli- 
cation for  a  reissue  was  made  by  Gulp  and  Al- 
len jointly,  who  prayed  that  they  might  be 
allowed  to  surrender  the  patent,  and  the  same 
might  be  reissued  to  Allen  for  the  same  inven- 
tion upon  an  amended  specification.  To  the 
specification  was  appended  the  usual  affidavit 
to  the  effect  that  the  deponents  believed  that 
the  patent  surrendered  was  inoperative  or  in- 
valid, by  reason  of  a  defective  and  ineffective 
specification,  in  that  it  failed  to  properly  de- 
scribe the  essential  and  important  features  of 
the  invention,  and  that  such  errors  arose  from 
inadvertency,  accident,  and  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention.  The 
record  also  contained  a  communication  from 
the  examiner  refusing  the  reissue  upon  the 
ground  of  unreasonable  delay,  and  also  be- 
cause the  new  claims  had  been  substantially 
anticipated  by  other  patents. 

Thereupon  the  court  charged  the  jury,  at 
the  request  of  the  plaintiff,  that  "where  the 
reissue  of  letters  patent  is  applied  for  the  sur- 
render takes  effect  only  upon  the  issue  of  the 
amended  patent,  and  if  the  issue  is  refused,  the 
original  patent  is  returned  to  its  owner;"  and 
that  "the  action  of  the  Patent  Office  in  refus- 
ing to  reissue  the  patent  in  suit  did  not  affect 
its  validity,  and  the  contract  between  the  plain- 


tiff and  defendant  in  reference  thereto 
nor  rendered  invalid  by  such  action.** 

In  this  connection  the  court  also  refused  to 
charge  the  jury,*at  the  request  of  the  de-r504 
fendant,  that  "the  joint  act  of  the  parties  in  sur- 
rendering the  patent  in  question,  and  applv- 
ing  for  a  reissue  thereof  on  November  1§, 
1892,  amounted  to  a  cancelation  of  the  patent; 
and  being  followed  by  a  refusal  on  the  part  of 
the  government  to  grant  the  reissue,  operated 
to  end  and  determine  the  contract  sued  upon 
as  to  any  of  the  patented  machines  made  after 
such  surrender." 

The  first  statutory  provision  for  the  reissae 
of  letters  patent  made  its  appearance  in  the  act 
of  July  3,  1832.  repeated  and  expanded  in  the 
18th  section  of  the  patent  act  of  1836,  which 
provided  generally  that  whenever  any  patent 
should  be  inoperative  or  invalid,  by  reason  of 
a  defective  description  or  specification,  or  by 
reason  of  the  patentee  claiming  more  than  ha 
had  a  right  to;  if  the  error  arose  from  inadver- 
tency, accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  it  should  be 
lawful  for  the  Commissioner,  upon  the  surren- 
der to  him  of  such  patent,  to  cause  a  new  one 
to  be  issued  for  the  same  invention,  for  the  res- 
idue of  the  period  then  unexpired  for  which 
the  original  patent  was  granted,  in  accordance 
with  the  patentee's  corrected  description  and 
specification.  This  was  but  little  more  than 
putting  in  statutory  form  a  power  which  this 
court  had  already  held  to  exist,  prior  to  the 
act  of  1832,  in  the  Secretary  of  State  in  the  ab- 
sence of  a  statute.  Grant  v.  Raymond,  81  U. 
S.  6  Pet.  218  [8:  376].  But  in  construing  this 
statute  it  was  uniformly  held  by  this  court 
that  the  surrender  of  the  patent  for  reissue 
was  a  legal  cancelation  and  extinguishment  of 
it;  that  no  rights  could  afterwards  be  asserted 
upon  it,  and  that  suits  pending  for  an  infringe- 
ment of  such  patent  fell  with  its  surrender, 
because  the  foundation  upon  which  they 
were  begun  no  longer  existed.  MoffiU  v.  Oarr, 
60  U.  S.  1  Black,  278  [17: 207];  Reedy  v.  Scott. 
90  U.  S.  23  Wall.  352,  364  [23:  109,  110];  iVeft 
v.  CoUins,  103  U.  S.  600  [26:  512]. 

To  obviate  the  injustice  to  inventors  occa- 
sioned by  the  peremptory  requirement  that  the 
patent  should  be  treated  as  extinguished  from 
the  moment  it  was  surrendered  for  a  reissue. 


Thaivrioruseor  Bale  of  invention  renders  Tpatent 
void,  see  note  to  French  v.  Carter.  S4: 6M. 

As  to  a8>*ionments  of  patents,  their  construction 
and  effect:  licenses  to  use  patents;  royalties,— see 
note  to  Dalzell  v.  Dueber  Watch  Case  Mf^.  Co. 
87:749. 

As  to  anticipation  of  patents;  prior  patents  and 
pvMiccUionn;  application  and  issue;  daims  and 
specifications,— see  note  to  Leflrffett  v.  Standard  Oil 
Co.  87:  787. 

As  to  patentability  of  inventions;  patentable  sub- 
ject-matter;  utOity;  what  constitutes  invention;  pa- 
tentable novelty;  combinations;  ftireign  palent«  and 
iheir  effectit^—see  note  to  Grant  v.  Walter,  87:  562. 

Aito  reinsued  jMtents  for  inventions,  when  valid; 
effect  of  reissue;  laches.— see  note  to  National  Meter 
Go  V.  Tonkers  Water  Comrs.  37: 644. 

Ai  to  what  constitutes  infringement  of  patent; 
similarity  of  devices;  designs;  combinations:  ma- 
ehincfi;  construetion  of  patent,-- see  note  to  Uoyer  v. 
Coupe,  86: 1078. 

As  to  patents  for  designs,  when  valid,  see  note  to 
Smith  V.  Whitman  Saddle  Co.  87:  aOS. 
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Firrwhat  patents  are  granted:  whendeelarvd  vold^ 
~  see  note  to  Evans  v.  Eaton,  4: 433. 

As  to  patcnt4ib  lity  of  invention*^  see  notes  to 
Thompson  v.  Boisselier,  29:  7S,  and  Coming  t.  Bur- 
den, 14:  683. 

As  to  abandonment  of  invention,  see  note  to  Pea- 
nock  V.  Dialofrue,  7: 327, 

As  to  distinction,  t)etween  inventions  of  mechanism^ 
articles,  or  uroOucts  and  processes;  when  latter  pa- 
tented,—see  note  to  Cominfr  v.  Burden,  14: 683. 

As  tit  including  process  and  product  in  same  potent; 
separate  patents  therefor.—see  note  to  Evans  v. 
Eaton.  4:  433. 

As  to  what  reissue  may  cover,  see  note  to  0*ReQl7 
V.  Morse,  14: 601. 

As  to  ajusignni^nt  before  issuing  and  reissuing  pat' 
enti  recording:  when  assignment  transfers  extended 
terms.— see  note  to  Gayler  v.  WUder,  13:  504. 

As  to  damages  for  infringement  of  patent;  trsbk 
danuiges.—9ee  note  to  Hoffg  v.  Bmerson,  18: 


i$e  U.S. 
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FoBSTTH  Y.  Hammond. 
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It  wa3  provided,  in  §  53  of  the  patent  act  of  1870, 
amending  the  13tb  section  of  the  act  of  1836, 
that  upon  the  surrender  of  a  patent  for  that 
5 05] purpose  a  reissue  should  be*granted  '*for 
the  unexpired  part  of  the  term  of  the  original 
patent,  the  sunender  of  which  shall  take  effect 
Mpon  the  reissue  of  the  amended  patent, "  These 
words  were  obviously  inserted  for  the  purpose 
of  preventing  the  surrender  taking  immediate 
effect,  and  to  postpone  its  legal  operation  un- 
til the  patent  should  be  reissued.  When  a 
patent  is  thus  surrendered,  there  can  be  no 
doubt  that  it  continues  to  be  a  valid  patent  un- 
til it  is  reissued,  when  it  becomes  inoperative; 
but  if  a  reissue  be  refused,  it  is  entirely  clear 
that  the  surrender  never  takes  effect,  and  the 
patent  stands  as  if  no  application  had  ever 
been  made  for  a  reissue.  Whether,  if  the 
reissue  be  void,  the  patentee  may  fall  back  on 
bis  original  patent,  has  never  yet  been  decided 
by  this  court,  although  the  question  was 
raised  in  Eby  v.  King,  158  U.  8.  366  [39: 1018] ; 
but  as  the  original  patent  in  that  case  was  also 
beld  to  be  void,  it  did  not  become  necessary  to 
express  an  opinion  upon  the  question.  But  if 
the  original  application  for  a  reissue  be  re- 
jected, the  original  patent  stands  precisely  as 
though  a  reissue  had  never  been  applied  for, 
unless  at  least  the  reissue  be  refused  upon 
some  ground  equally  affecting  the  original 
patent.  If  it  were  otherwise,  every  patentee 
who  applies  for  a  reissue  would  do  so  at  the 
peril,  not  only  of  having  his  application  re- 
fused, but  of  losing  what  he  already  possessed. 
This  was  the  very  contingency  the  act  of  1870 
was  designed  to  provide  against. 

It  is  true  that,  in  making  his  surrender,  the 
patentee  declares  that  his  patent  is  inoperative 
and  invalid,  but  this  is  not  necessarily  so  for 
all  purposes,  but  for  the  purpose  for  which  he 
desires  to  have  it  reissued.  Such  a  patent 
might  be  inoperative  and  invalid  as  against 
certain  persons  who  had  pirated  the  underlying 
principle  of  the  patent,  and  avoided  infring- 
ing the  exact  language  of  the  claims,  and  yet  be 
perfectly  valid  as  against  others,  who  were 
making  machines  clearly  covered  by  th^ir 
language.  Such  was  the  case  here  since  the 
defendant  in  his  affidavit  of  defense  admitted 
that,  * 'after  the  dissolution  of  said  firm,  each 
party  on  his  individual  account  continued  the 
same  business,  deponent  having  made  some  of 
said  patented  machines."  But  in  addition  to 
this,  the  court  charged  the  jury  that  unless 
500] the  devices*made  by  the  defendant  were 
essentially  the  same  as  that  covered  by  the  pa- 
tent there  could  be  no  recovery,  and  the  ver- 
dict necessarily  established  their  identity. 

There  was  no  error  in  the  ruling  of  tM  court 
below,  and  its  judgment  is  therefore  affirmed. 
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CAROLINE  M.  FORSYTH,  Appt., 

CITY  OF  HAMMOND  et  al. 

(See  8.  C.  Reporter's  ed.  506-58a) 

Poioer  of  this  court  to  require  a  case  to  be  certi- 
fied to  it  by  the  circuit  court  of  appeals — such 
power  will  be  sparingly  exercised — conflict  be- 
tween decisions  of  state  and  Federal  courts — 
annexation  of  territory  to  a  city — \then  per- 
son  bound  by  judgment — Federal  Constitution 
— state  decision— when  followed  by  Federal 
court, 

L  The  power  of  this  court  to  require  a  case  to  be 
certified  to  it  by  the  circuit  court  of  appeals  un- 
der tbe'act  of  March  3, 1891,  is  not  affected  by  the 
condition  of  the  case  as  it  exists  in  the  latter 
court,  but  nwy  be  exercised  before  or  after  any 
decision  by  that  court,  and  irrespective  of  any 
ruling  or  determination  therein. 

2.  This  court  will  spariuffly  exercise  the  power  to 
require  a  case  to  be  certified  to  it  by  the  circuit 
court  of  appeals,  and  will  exercise  it  only  when 
the  circumstanoes  of  the  case  show  that  the  im- 
portance of  the  question  involved,  the  necessity 
of  avoiding  conflict  between  two  or  more  courta 
of  appeal,  or  t)etwcen  courts  of  appeal  and  the 
courts  of  a  state,  or  some  matter  affecting  the 
interest  of  the  nation  in  its  Internal  or  external 
relations,  demands  such  exercise. 

8.  The  possibilities  of  conflict  and  collision  which 
miprht  arise  from  adverse  decisions  of  the  su- 
preme court  of  a  state  and  a  Federal  circuit  court 
of  appeals  respecting  the  validity  of  the  annexa- 
tion of  territory  to  a  city,  when  the  decision  of 
the  circuit  court  of  appeals  would  except  from 
the  territorial  limits  of  the  city  a  tract  within  its 
exterior  boundaries,  constitute  suflBicient  reason 
for  requiring  the  latter  court  to  certify  the  case 
to  this  court,  although  no  final  decree  has  been 
entered  therein. 

4.  The  validity  of  proceedings  under  a  statute  for 
the  annexation  of  territory  to  a  city  is  a  question 
of  a  judicial  nature,  and  not  a  matter  solely  of 
legislative  cognizance. 

6.  One  who  has  voluntarily  sought  the  judgment 
of  the  supreme  court  of  a  state  to  declare  that  a 
decree  of  a  lower  court  was  not  only  erroneous 
but  void,  although  not  a  voluntary  litigant  in  the 
trial  court,  is  bound  by  the  judgment  of  the  su- 
preme court  as  ret^  judicata^  and  cannot  attack  it 
collaterally  in  a  circuit  court  of  the  United 
States. 

6.   The  Federal  Ck>nstitutlon  does  not  prevent  the 

Note.— J.S  to  lurisdietion  of  United  States  S'd- 
preme  Court  in  cases  certified  on  divisinn  of  cireuU 
court:  on  what  division  should  2>e,— see  note  to  Web- 
ster V.  Cooper,  18:  SSS. 

Jurisdiction  of  United  States  Supreme  Court:  it  in 
for  state  cowts  to  construe  their  own  statutes:  sti- 
preme  court  will  not  review  their  decisions  except 
when  speeiaVy  authorized  by  stattite^—^ee  note  to 
Commercial  Bank  v.  Buckingham,  12: 160. 

As  to  jurisdiction  in  the  United  States  Supreme 
Court  where  Federal  question  arises  or  where  are 
draum  in  queii,ion  statutes^  treaty,  or  Constitution^ 
see  notes  to  Martin  v.  Hunter,  4: 97;  >fatthewa  t. 
Zane,  2:  65«:  and  Williams  v.  Norris,  6: 571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  eonfiict  with  state  Cow- 
stitution;  to  revise  decnees  of  state  courts  as  to  cor^ 
structUm  of  state  laws,— see  notes  to  Hart  v.  Lam- 
phire.  7: 879,  and  Gommeroial  Bank  v.  Buobingbam, 
12:169. 
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people  ot  ftBtate(romv<Ttng:fallJiirtadiotfMi  to 
tba  oouru  to  determtne  tba  territorial  bound- 
uleiof  ■  munlalpaloon>oraCloD.ilDce  tbepreg- 
erratlon  of  lejittbttlTe  oontrol  <a  luob  matlen  u 
not  one  of  ttaeeesentlalotemeauiof  a  reputiilceu 
form  of  soiermuent  guaranteed  bj  V.  B.  Coaat 
art.  4.11. 

T.  Tbe  matter  of  the  territorial  boundarlea  of  a 
mualoLpAl  corporation  la  locallD  Ita  nature,  and 
Ra  determination  bytbe  supreme  court  ol  tbe 
alatR  cannot  be  reriened  or  oontrolled  br  a  olr- 
cult  court  of  tbeUoiled  Btatee  oo  oollateral  at- 
tack, when  It  li  not  subject  to  rerlew  on  writ  of 
error  br  tbia  court 

1.  Tbe  deciiloQ  of  tbe  suprems  oourt  of  a  atate 
upon  ■  questlOD  of  a  lofsl  nature  IovoItIdb  tbe 
internal  poilc;  of  tbe  aiate  ahould  be  itenerallT 
followed  br  tbe  Federal  courtB  as  blnrllnK  and 
coDCliulTe.  wben  tbe  quesllon  so  decided  laafter- 
wanli  raised  In  tbe  latter  oourts  between  tbe 
■UMPArtlea.         jjj^   gjg  j 


ON  WRIT  OF  CERTIORARI  to  the  United 
Slates  Circuit  Court  of  Appeals  for  the 
Serentb  Circuit  to  review  a  decree  of  that 
court  revergiDg  a  decree  of  the  Circuit  Court 
of  tbe  Untied  StaUa  for  tbe  District  of  lu- 
diana  denjlng  a  motloii  for  an  iojunctioD  and 
diamiBslDi;  a  suit  In  equity  lo  restrain  the  col- 
lecllcn  of  taxes  levied  by  the  citj  of  Ham- 
moud  OD  certain  properly,  la  an  action 
brought  by  Caroline  M.  Forsyih  af^luit  said 
city.  Dttree  of  co-art  of  appeatt  rneraed,  and 
ca«e  Temandea  to  the  circuit  court  nlth  Id- 
■tractions  to  dismiu  the  lult. 

See  same  case  below,  6tj  Fed.  Rep.  774,  84 
X}.  S.  App.  SS2. 

Statement  by  Mr.  Jualice  Brewer; 

The  leKi»1ntioD  of  Indiana  authorizes  Ihe  an- 
nexation of  contiguous  territory  to  tbe  limlls 
of  a  city  nllb  or  without  tbe  consent  of  the 
owner.  The  statutory  proTislons  In  respect 
thereto,  found  Id  1  Horner's  Anno.  (Ind.)  Rev. 
Stat.  1896,  are  printed  In  the  murgiD.f 


"The  city  of  Hammond  ia  uttut«d  in  [SOS 
tbe  county  of  Lake.and  in  18B81t  inatltuled  pro- 
ceediags  to  eiteod  its  limits  over  a  large  tract 
of  contiguous  territory,  some  of  which  at  least 
was  not  laid  off  and  platted  Into  lots.  The 
application  wa*  denied  by  the  board  of  couDty 
commlssionera  of  Lake  county,  whereupon 
the  city  appealed  to  Ihe  circuit  court  of  tliat 
couQty,  and  the  case  thus  appealed  was  there- 
after transferred  by  change  of  venue  to  tba 
circultcourtof  Porter  county,  IndisDa,  which 
court,  upon  a  verdict  of  the  jurv,  entered  a 
decree  Id  favor  of  the  city  for  the'  annexation 
of  the  territory. 

Thepresentplalntiff  was  a  party  to  these  pro- 
ceedings. She  was  the  owner  of  about  7SS  acta 
wltbin  the  areaatlempled  to  be  annexed.  After 
tbe  decision  "by  the  circultcourtof  Por-[509 
ter  county  tbe  city  levied  taien  on  tbe  prop- 
erty to  the  amount  of  (3.500.  whereupon  on 
April  29,  18B5,  she  filed  her  bill  in  the  circuit 
court  of  the  United  Slates  for  the  district  of 
Indiana,  praying  for  an  injunction  to  restrain 
the  collection  of  tbose  taxes.  An  amended 
bill  was  tiled  on  May  1,  1893,  upon  which 
amended  bill  a  hearing  was  had,  resulting  In  a 
denial  of  the  motion  for  aninjuncttoasnd  the 
dismissal  of  the  suit.  68  Fed.  Rep.  774. 
From  Bucb  dismlEsal  she  appealed  lo  the  court 
of  appeals  for  the  seventh  circuit,  by  which 
court,  on  January  16,  1696,  Ihe  decree  of  the 
circuit  court  dismissing  the  bill  was  reversed, 
and  the  case  remundeiT  to  that  court  with  di- 
rections for  further  proceedings.  B4  U.  8. 
App.  652,  Whereupon  the  cily  of  Hammond 
applied  to  this  court  for  a  certiorari,  directed 
to  the  court  of  appeals,  which  application  wm 
sustained,  and  on  October  19,  1896,  a  certio- 
rari was  ordered. 

Before  the  filing  of  tbe  bill  In  the  United 
States  circuit  court  thla  plaintifT  with  otheti 
had  appealed  from  a  decree  of  the  circ^t 
court  of  Porter  county  to  the  supreme  court 
of  Indiana,  and  by  that  court,  on  April  11, 
1895,  tbe  decree  bad  been  affirmed.  142  Ind. 
505  [f  '    "  """ 
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platted  adJolnlQD  aucb  olty.  and  a  record  of  the 
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same  la  made  In  the  reoorder'a  offlceol  . ,.-- 

cnuDtr,  the  common  oouncll  may.bva  rosolut 
ot  the  board,  extend  the  houndar;  of  tucb  oltj 
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oouncU  shall  Immi^lBtelr  tbereHfterflle. 
•ucb  resolution,  deflnlnic  tbe  metes  and  bounuiirus 
of  such  addition.  In  the  otBoeoI  tbe  recorder  afore- 
saM;  wblobsball  be  recorded. 

illW,  Erttmion  over  OofvUgwnuL<md»—Aetion<^ 
OuUncU-Hi.  Tbe  limits  of  anr  cliy  mar  ba  ex- 
tended over  any  lands  or  oontJ»nouB  lerrltory.  by 
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Buoh  lands  or  territory;  "hlcL 

resolution  atiall  be  entered  at  lenfftb  In  tbe  records 
of  suoh  elty;  and  tbe  common  odudciI  stiall  cause 
aoeriifled  copy  of  both  to  be  recorded  In  tbe  re- 
corder's offlbe  in  tbe  proper  county.  If  any  olCy 
abalt  desire  loaonex  contlfruoua  territory  notlaJd 
off  In  lots,  aod  to  the  snnc 
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tJon.  and.  at  the  same  time,  present  to  sucb  t>oard 
snaccurHte  deachpilon  by  metes  and  bounds,  ac- 
compaoted  wltb  a  plat  of  tbe  lands  or  territory 
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ly  otfered  for  iir  against  auch 
anneiatlOD:  and  It.  after  Inspeeilon  ot  tbe  map 
and  or  tbe  proceeding  had  In  the  case,  sueb  boaid 
Is  of  the  opinion  Ibat  Ibe  prayer  of  me  petitioo 
sbould  be  granled.  It  shall  cause  an  entry  to  be 
made  in  tbe  order  book,  tpedfylnif  ttie  temtoiT 
annexed,  with  (be  tmundanesof  tba  same  aocord- 
InK  lo  tbe  survey:  and  they  shall  cause  an  attested 
copy  of  ibu  entry  to  be  tiled  nitb  tbe  recorder  of 
BUcb  county,  which  efa:ill  be  duly  recorded  In  bli 
office,  and  wblcb  sbnll  l>e  conclusive  evidence  of 
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f  all  cosU  [bat  may  be  adJudRPd  sitalnst 
ellant.  with  sureties  to  be  approved  b^  iba 
T  tbe  auditor.     But  no  appeal  Shall  ba  dls> 
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Ind.  516  [80  L.  R.  A.  582].  While  this  deci- 
KioD  of  the  supreme  court,  though  annouDced 
bNBfore  the  disposilioD  of  the  case  in  the 
United  States  circuit  court  of  appeals,  has  not 
been  formally  incorporated  into  the  record 
by  an  amendment  of  the  pleadings  or  other- 
wise, it  was  made  a  matter  of  consideration 
by  the  court  of  appeals,  and  has  been  dis- 
cussed and  treated  by  counsel  in  the  argu- 
ments before  us  as  a  fact  in  the  case  and  to 
be  considered  in  determining  the  questions 
that  are  presented. 

The  bill  alleged  that  the  plaintiff's  lands 
were  used  solely  for  pasturage  and  hay  and 
other  agricultural  purposes;  that  the  real  value 
did  not  exceed  $100  per  acre;  that  the  land 
had  no  market  value,  but  only  one  speculative 
and  prospective,  dependent  upon  the  location , 
not  yet  secured,  of  manufacturing  establish 
ments  whose  market  and  offices  would  be  in 
Chicago;  that  no  part  of  the  land  had  ever  been 
ms  pped  or  plat  ted  with  a  vie  w  to  the  sale  of  lots ; 
510]  that  on  the  'entire  tract  there  were  but 
twenty-one  dwelling  houses,  ten  of  them  being 
in  a  row  and  within  about  a  quarter  of  a  mile 
of  the  town  of  Whiting,  in  the  county  of  Lake, 
in  which  town  the  tenants  of  all  said  houses 
were  engaged  in  business  and  work;  that  the 
houses  on  the  lands  were  4|  miles  distant  from 
any  police  station,  Are-engine  house,  or  gas 
lamp  of  the  city  of  Hammond,  so  that  in  the 
nature  of  things  no  benefit  could  be  received 
from  the  municipal  government  of  that  city; 
that  the  lands  were  valued  for  taxation  by  the 
city  at  the  rate  of  $250  to  $500  per  acre,  and 
the  taxes  thereon  amounted  to  about  $5  per 
acre;  that  the  valuation  was  enormously  in  ex- 
cess of  the  real  value  and  the  taxes  exorbitant, 
oppressive,  and  extortionate.  The  bill  further 
alk'ged  that  at  the  time  the  annexation  pro- 
ceedings were  instituted  the  city  of  Hammond 
did  not  contain  more  than  6.000  or  7,000  in- 
habitants; that  it  had  territory  about  8  miles 
long  by  2  miles  wide;  that  on  the  northern 
boundary  and  within  the  limits  of  the  city 
were  about  2  square  miles  of  lands,  no  part  of 
which  had  ever  been  laid  off  into  lots  and 
blocks,  on  one  of  which  there  was  not  a  single 
house  or  road  and  on  the  other  but  seven 
houses  and  one  road;  that  this  vacant  tract 
was  between  the  settled  parts  of  the  city  and 
the  lands  of  the  complainant;  that  the  part  of 
the  city  of  Hammond  laid  off  into  lots  is  much 
larger  than  is  likely  to  be  required  for  city 
purposes  for  many  years  to  come;  that  the 
city's  boundaries  contained  nearly  4,000  acres, 
and  that  the  territory  attempted  to  be  annexed 
consisted  of  about  5  square  miles  of  practically 
vacant  lands  lyin^  directly  north  of  the  city 
limits  and  extendmg  all  the  way  from  such 
limits  to  the  shores  of  Lake  Michigan.  Other 
facts  were  alleged  also  tending  to  show  the  im- 


propriety of  the  annexation  of  this  compara- 
tively vacant  territory  to  the  city  of  Hammond. 
It  was  specifically  charged  that  the  city  of 
Hammond  had  a  municipal  debt  amounting  to 
nearly  twice  the  constitutional  limit,  and  that 
the  purpose  of  the  annexation  was  by  adding 
new  property  at  an  exaggerated  valuation  to  so 
increase  the  appraised  taxables  of  said  city  as 
to  lift  it  out  of  its  constitutional  dilemma  with- 
out regard  whatever  to  the  advantages  or  ben- 
efits *lo  the  property  so  sought  to  be  an-  [5 1 1 
nexed.  The  bill  further  set  forth  the  proceed- 
ings before  the  county  commissioners  and  in  the 
state  circuit  court,  but  averred  that  those  pro- 
ceedings were  void  because  the  enlargement  of 
the  limits  of  a  city  was  a  matter  of  legislative 
and  not  of  judicial  cognizance,  and  that  it  was 
not  competent  for  the  legislature  to  intrust  to 
the  courts  the  decision  of  such  questions. 

Mestrs,  Bei^aAiin  Harrison*  W.  H.  H* 

Miller*  and  John  B,  Elam  for  appellant. 

Mem's,  Charles  H.  Aldrieh*  Frank  F, 
Reed,  and  JS,  D,  Crumpacker  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  first  proposition  of  counsel  for  plaintiff 
is  that  the  writ  of  certiorari  was  prematurely 
issued,  and  that  this  court  could  not  at  that 
time  rightfully  take  jurisdiction  of  the  case 
because  there  had  been  no  final  decree.  The 
court  of  appeals  simply  reversed  the  decree  of 
the  circuit  court  and  remanded  the  case  for 
further  proceedings.  This  contention  involves 
two  matters:  First,  the  question  of  power,  and 
second,  that  of  propriety.  It  may  be  that  the 
question  of  propriety  should  be  considered  as 
foreclosed  by  the  action  of  the  court  in  award- 
ing the  writ  of  certiorari,  but  the  question  of 
power,  being  one  of  jurisdiction,  is  always 
open,  and  must  whenever  presented  be  con- 
sidered and  determined. 

This  question  of  power  has,  indeed,  already 
been  decided  by  this  court  in  prior  cases 
{American  Const,  Co.  v.  Jaektonvitle,  T,  d  K, 
W.  B,  Co.  148  U.  8.  372,  888  [87:  486,  4911; 
United  States  v.  The  Three  Friends,  166  U.  8. 
1  [ante,  897]),  but  as  it  has  again  been  discussed 
by  counsel,  a  brief  reference  to  those  cases  and 
the  reasons  therein  stated  may  not  be  inappro- 
priate. Up  to  the  time  of  the  passage  of  the 
act  of  1891,  creating  the  circuit  courts  of  ap- 
peal, the  theory  of  Federal  jurisprudence  hsd 
been,  a  single  appellate  court,  to  wit,  the  Su- 
preme Court  of  *the  United  SUtes,  by  [512 
which  a  final  review  of  all  cases  of  which  the 
lower  Federal  courts  had  jurisdiction  was  to  be 
made.  It  is  true  there  existed  certain  limits- 
tions  upon  the  right  of  appeal  and  review, 
based  on  the  amount  in  controversy  and  other 
considerations;  but  such  limitations  did  not 


nilssed  for  a  want  of  a  suflScieot  bond  or  undertak- 
ing, if  one  shall  he  filed,  under  the  direction  of  the 
court,  at  any  time  before  the  trial. 

8244.  Auditor's  Duly— 2,  Within  twenty  days  aft- 
er fliinff  the  appeal  bund  or  undertaking,  the  audi- 
tor BhaTl  deliver  it.  with  all  the  other  papers  Id  the 
cause  aod  a  complete  traoscript  of  the  proceed- 
ings of  the  board,  to  the  clerk  of  the  drouit  court, 
who  shall  docket  it  with  the  other  causes  pending 
therein. 

824&.  2Via^-8.  The  appeal  shall  stand  for  trial, 
when  taken  during  the  session  of  the  board,  at  the 
first  term  after  the  papers  shall  have  been  filed  ten 

166  U.  & 


dasrs,  and  when  taken  in  vacation,  at  the  first  term 
after  summons  shall  'have  been  served  upon  the 
appellee  ten  davs  before  the  first  day  of  such  term. 
Tne  appeal  shall  be  tried  and  determined  as  an  or- 
iginal cause. 

8346.  Effect  of  Appeal— L  All  farther  proceed 
ings  in  the  annexation  of  territory  shall  be  sus- 
pended until  the  final  disposition  of  the  appeaL 
The  court  may  make  a  final  determination  or  the 
proceeding  and  compel  its  execution,  or  may  send 
Its  decision  to  the  boar«!,  with  direction  how  to  pro- 
ceed, and  require  oomplianoa 
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recogDize  or  provide  for  the  existence  of  an- 
other appellate  court,  and  did  not  conflict  with 
the  thought  that  this  coun  was  to  be  the  single 
tribunal  for  reviewing  all  cases  and  questions 
of  a  F^eral  nature.  The  rapid  growth  of  the 
country  and  the  enormous  amount  of  litigation 
involving  questions  of  a  Federal  character  so 
added  to  the  number  of  cases  brought  here  for 
review  that  it  was  impossible  for  this  court  to 
keep  pace  with  the  growing  docket.  The  sit- 
uation had  become  one  of  great  peril,  and  many 
plans  for  relief  were  suggested  and  discussed. 

The  outcome  was  the  act  of  March  8, 
1891  (26  Stat,  at  L.  826,  chap.  517).  the 
thought  of  which  was  the  creation  in  each 
of  the  nine  circuits  of  an  appellate  tribunal 
composed  of  three  judges,  whose  decision  in 
certain  classes  of  cases  appealable  thereto 
should  be  final.  McLish  v.  Roff,  141  U.  8. 
661,  606  [35:  893.  895].  While  this  division  of 
appellate  power  was  the  means  adopted  to  re- 
duce the  accumulation  of  business  in  this 
court,  it  was  foreseen  that  injurious  results 
might  follow  if  an  absolute  finality  of  deter- 
mination was  given  to  the  courts  of  appeal. 
Nine  separate  appellate  tribunals  might  by 
their  differences  of  opinion,  unless  held  in 
check  by  the  reviewing  power  of  this  court, 
create  an  unfortunate  confusion  in  respect  to' 
the  rules  of  Federal  decision.  As  the  courts 
of  appeal  would  often  be  constituted  of  two 
circuit  judges  and  one  district  judge,  a  division 
of  opinion  between  the  former  might  result  in 
a  final  judgment  where  the  opinions  of  two 
judges  of  equal  rank  were  on  each  side  of  the 
questions  involved.  Cases  of  a  class  in  which 
finality  of  decision  was  given  to  the  circuit 
courts  of  appeal  might  involve  questions  of 
Buch  public  and  national  importance  as  to  re- 
quire that  a  consideration  and  determination 
thereof  should  be  made  by  the  supreme  tri- 
bunal of  the  nation.  It  was  obvious  that  all 
contingencies  in  which  a  decision  by  this  tri- 
bunal was  of  importance  could  not  be  foreseen, 
ft  1 3]  and  so  there  *was  placed  in  the  act  creat- 
ing the  courts  of  appeal,  in  addition  to  other  pro- 
visions for  review  by  this  court,  this  enactment: 

"And  excepting  also  that  in  any  such  case 
as  is  hereinbefore  made  final  in  the  circuit 
court  of  appeals  it  shall  be  competent  for  the 
Supreme  Court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to  the 
Supreme  Court  for  its  review  and  determina- 
tion with  the  same  power  and  authority  in  the 
case  as  if  it  had  been  carried  by  appeal  or  writ 
of  error  to  the  Supreme  Court." 

The  general  language  of  this  clause  is 
noticeable.  It  applies  to  every  case  in  which 
but  for  il  the  decision  of  the  circuit  court  of 
appeals  would  be  absolutely  final,  and  author- 
izes this  court  to  bring  before  it  for  review  and 
determination  the  case  •  so  pending  in  the  cir- 
cuit court  of  appesls,  and  to  exercise  all  the 
power  and  authority  ovei^it  which  this  court 
would  have,  in  any  case,  brought  to  It  by  ap- 
peal or  writ  of  error.  Unquestionably,  the 
generalilv  of  this  provision  was  not  a  mere 
matter  of  accident.  It  expressed  the  thought 
of  Congress  distinctlv  and  clearly,  and  was  in- 
tended to  vest  in  this  court  a  comprehensive 
and  unlimited  power.  The  power  thus  given 
Ib  not  affected  by  the  condition  of  the  case  as 
it  exists  ii)  the  court  of  appeals.    It  may  be 
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exercised  before  or  after  any  decision  by  thai 
court  and  irrespective  of  any  ruling  or  deter- 
mination therein.  All  that  is  essentiaJ  is  that 
there  be  a  case  pending  in  the  circuit  court  of 
appeals,  and  of  those  classes  of  cases  in  which 
the  decision  of  that  court  is  declared  a  finality, 
and  this  court  may,  by  virtue  of  this  clause, 
reach  out  its  writ  of  certiorari  and  transfer  the 
case  here  for  review  and  determination.  Ob- 
viously, a  power  so  broad  and  comprehensive, 
if  carelessly  exercised,  might  defeat  the  very 
thought  and  purpose  of  the  act  creating  the 
courts  of  appeal.  So  exercised  it  might  bur- 
den the  docket  of  this  court  with  cases  which 
it  was  the  intent  of  Congress  to  terminate  in 
the  courts  of  appeal,  and  which,  brought  here, 
would  simply  prevent  that  promptness  of  de- 
cision which  in  all  judicial  actions  is  one  of  the 
elements  of  justice. 

So  it  has  been  that  this  court,  while  not 
doubting  its  power,  has  been  chary  of  action  in 
respect  to certioraris.  It  has  said:  *"Itis[514 
evident  that  it  is  solely  questions  of  gravity  and 
importance  that  the  circuit  courts  of  appeals 
should  certify  to  us  for  instruction ;  and  that  it 
is  only  when  such  questions  are  involved  that 
the  power  of  this  court  to  require  a  case  in 
which  the  judgment  and  decree  of  the  court  of 
appeals  is  matie  final,  to  be  certified,  can  be 
properly  invoked."  Ex  parte  Lau  Ow  Bew, 
141  U.  S.  583,  5S7  [35:  868.8701;  Ex  parte 
Woods.  143  U.  S.  202  [36: 125];  Lau  Ow  Bew 
V.  United  States,  144  U.  S.  47. 58  [36:  340, 3441; 
American  C"n$t.  Co.  v.  Jnck^vmciUe^  T.  <fc  K. 
W.  R.    Co.  148  U.  8.  872,  383  [37:486.  491]. 

We  have  declined  to  issue  writs  of  certiorari 
in  cases  where,  there  being  only  a  matter  of 
private  interest,  there  had  been  no  final  judg- 
ment in  the  court  of  appeals.  Chirago  dk  N. 
W.  R.  Co.  V.  Oshone.  146  U.  S.  354  [36:  1002]. 
On  the  other  hand,  in  United  StcUee  v.  Th4 
Three  Friends,  at  the  present  term,  166  U.  S.  1 
[ante,  897],  we  issued  a  writ  of  certiorari  in  a 
case  appealed  to  the  circuit  court  of  appeals 
before  any  action  had  been  taken  by  that  court; 
but  this  was  in  view  of  the  fact  that  the  question 
involved  was  one  affecting  the  relation  of  this 
country  to  foreign  nations,  and  therefore  one 
whose  prompt  decision  by  this  court  was  of 
importance,  not  merely  for  the  guidance  of  the 
executive  department  of  the  government,  but 
also  to  disclose  to  each  citizen  the  limits  be- 
yond which  he  might  not  go  in  interfering  in 
the  affairs  of  another  nation  without  violating 
the  laws  of  this. 

We  reaffirm  in  this  case  the  propositions 
heretofore  announced,  to  wit.  that  the  power 
of  this  court  in  certiorari  extends  to  every  case 
pending  in  the  circuit  courts  of  appeal,  and 
may  bi>  exercised  at  any  time  during  such 
pendency,  provided  the  case  is  one  which  but 
for  this  provision  of  the  statute  would  be  finally 
determinetl  in  that  court.  And  further,  that 
while  this  power  is  coextensive  with  all  possi- 
ble necca$%ities  and  sufficient  to  secure  to  this 
court  a  final  control  over  the  litigation  in  all 
the  courts  of  appeal,  it  is  a  power  which  will 
be  sparingly  exercised,  and  only  when  the  cir- 
cumstances of  the  case  satisfy  us  that  the  im- 
portance of  the  que?»tion  involved,  the  neces- 
sity of  avoiding  conflict  between  two  or  more 
courts  of  appeal,  or  between  courts  of  appeal 
*and  the  courts  of  a  state,  or  some  matter  [515 
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affecting  the  interests  of  this  nation  in  its  inter- 
na] or  external  relations,  demands  such  exercise. 

Among  the  considerations  thus  suggested 
are  those  which  indicate  why  in  this  case  the 
court  properly  exercised  its  power  and  issued 
the  writ  of  certiorari.  There  was  a  conflict  be- 
tween the  decision  of  the  circuit  court  of  appeals 
for  the  seventh  circuit  and  the  supreme  court 
of  the  state  of  Indiana.  The  latter  court  had 
declared  that  the  proceedings  by  which  the 
contiguous  territory  was  annexed  to  the  city 
of  Hammond  were  legal,  and.  therefore,  that 
that  territory  was  to  be  considered  by  all  the 
officers  of  the  state  of  Indiana  as  within  the 
territorial  limits  of  the  city.  The  United  States 
circuit  court  of  appeals  by  its  decision  in  this 
cose  had  declared  that  such  annexation  pro- 
ceedings were  invalid;  and  that  the  property 
of  this  petitioner  was  not  within  the  city  lim- 
its. This  tract  of  plaintiff's  was  not  on  the 
extreme  limit  of  the  lands  sought  to  be  incor- 
porated into  the  city,  and  if  the  decision  of 
the  circuit  court  of  appeals  was  enforced  there 
would  be  a  tract  of  a  few  hundred  acres 
within  the  exterior  boundaries  of  the  city  of 
Hammond,  as  defined  by  the  judgment  of  the 
supreme  court  of  the  state,  withdrawn  from 
the  city^s  jurisdiction,  and  in  fact  excepted 
from  its  territorial  limits.  All  the  unfortunate 
possibilities  of  conflict  and  collision  which 
might  arise  from  these  adverse  decisions  were 
suggested  when  this  application  for  certiorari 
was  made,  and,  although  no  final  decree  had 
been  entered,  it  seemed  to  us  a  duty  to  bring 
the  case  and  the  question  here  for  examination 
at  the  earliest  possible  moment. 

Coming  now  to  the  merits  of  the  case,  it  ap- 
pears that  on  the  pivotal  question  of  the  valid- 
ly of  the  annexation  proceedings  the  decision 
or  the  supreme  court  of  the  state  is  one  way 
and  that  of  the  court  of  appeals  directly  the 
reverse.  It  is  insisted  by  the  plaintiff  that  the 
determination  of  the  boundaries  of  a  munici- 
pal corporation  in  the  first  instance,  and  any 
subsequent  change  in iu  boundaries  by  annexa- 
tion of  outside  territory,  are  matters  solely  of 
legislative  cognizance,  and  not  judicial  in  their 
£(10]nature;  that  such  *is  ttie  general  rule  ob- 
taining in  the  several  states  of  the  Union  and 
up  to  the  time  of  the  decision  of  the  supreme 
court  of  Indiana  in  this  controversy,  recog- 
nized in  that  state  as  elsewhere;  that,  there- 
fore, the  judicial  proceedings  in  respect  to  this 
controversy  in  the  courts  of  the  state,  cul- 
minating in  the  decision  of  its  highest  court, 
were  beyond  the  jurisdiction  of  such  courts, 
and  not  to  be  regarded  as  creating  an  adju- 
dication binding  upon  other  tribunals.  Article 
8  of  the  state  Constitution  is  referred  to,  which 
reads:  "The  powers  of  the  government  are 
divided  into  three  separate  departments;  the 
legislative,  the  executive,  including  the  ad- 
ministrative, and  the  judicial;  and  no  person 
charged  with  ofilrial  duties  under  one  of  the^e 
departments  shall  exercise  any  of  the  func- 
tions of  another,  except  as  in  this  Constitution 
expressly  provided."  It  is  not  denied  that 
questions  of  a  judicial  nature  may  grow  out 
of  proceedings  to  annex  territory  to  a  munic- 
ipal corporation,  but  it  is  insisted  that  the 
annexation  itself  is  a  legislative  function,  and 
must  be  determined  by  direct  action  of  the 
legislature  or  some  subordinate  body  exercis- 
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ing  legislative  functions.  The  supreme  court 
of  Indiana  in  its  opinion  on  the  petition  for 
rehearing  (142  Ind.  516  [30  L.  R.  A.  582J), 
said:  "It  may  be  conceded  that  annexation  of 
territory  to  a  city  is  a  legislative  function. 
This  function  is  exercised  by  the  common 
council  when  it  resolves  to  annex  certain  de- 
scribed lands  to  the  city,  and  to  present  a  pe- 
tition therefor  to  the  county  board."  This 
suggestion  is  vigorously  attacked  by  counsel 
for  plaintiff,  as  lifting  the  tx  parte  action  of 
one  party  to  a  controversy  to  the  dignity  of 
the  exercise  of  a  legislative  function  and  mak- 
ing it  the  equivalent  of  a  legislative  deter- 
mination. 

But  back  of  any  criticism  of  the  reasoning 
of  the  supreme  court  in  its  two  opinions  lies 
the  fact  of  its  decision.  And  here  these  things 
appear.  The  city  of  Hammond  sought  to 
brine  within  its  limits,  among  other  territory, 
the  lands  of  plaintiff.  After  action  by  the 
city  council,  the  city  instituted  proceedings 
before  the  county  commissioners,  which  pro- 
ceedings were  subsequently  taken  by  appeal, 
as  prescribed  by  statute,  to  the  circuit  court,  & 
court  of  general  jurisdiction,  and  in  that  court 
a  decree  was  entered  annexing  plaintiff's  lands 
♦to  the  city  of  Hammond.  Were  or  were[5 1 7 
not  these  proceedings  valid,  and  was  or  was  not 
such  decree  a  binding  adjudication  which 
neither  the  city  nor  the  plaintiff  could  else- 
where dispute?  That  question  certainly  is 
one  of  a  judicial  nature.  Now,  it  is  no  less  a 
judicial  function  to  consider  whether  those 
proceedings  and  that  decree  were  valid  and 
effective,  and  determine  that  they  were  and 
operated  to  annex  plaintiff's  territory  to  the 
city,  than  to  enter  upon  a  like  consideration 
and  determine  that  they  were  invalid  and  in- 
effective to  make  such  annexation.  The  de- 
cision of  the  supreme  court  of  Indiana  was  in 
favor  of  the  validity,  that  of  the  court  of  ap- 
peals aeainst  their  validity,  and  if  it  is  judi- 
cial to  hear  and  determine  one  way,  it  is  like- 
wise judicial  to  hear  and  determine  the  other. 
If  action  by  the  state  tribunals  stopped  with 
the  decree  of  the  trial  court,  it  might  be  said 
that  the  plaintiff  did  not  voluntarily  seek  that 
forum.  She  was  brought  in  by  appropriate 
process,  and  compelled  to  there  litigate  the 
question.  But  after  an  adverse  decree  she 
insisted  that  it  was  not  only  erroneous  but 
void,  and  voluntarily  commenced  an  action  In 
the  supreme  court  of  the  state  to  have  that 
claim  established.  She  invoked  the  jurisdic- 
tion of  that  court.  She  summoned  the  city  of 
Hammond  into  that  forum  and  there  chal- 
lenged the  decree  of  the  circuit  court,  chal- 
lenged it  for  error  and  also  for  lack  of  juris- 
diction. The  questions  both  of  error  and  of 
jurisdiction  were  certainly  judicial  in  their 
nature  and  questions  within  the  undoubted 
cognizance  of  the  supreme  court.  She  volun- 
tarily sought  its  judgment.  Can  she,  after  its 
decision,  be  heard  m  any  other  tribunal  to 
collaterally  deny  the  validity  thereof?  Does 
not  the  principle  of  res  judicata  apply  in  all 
its  force?  Having  litigated  a  question  in  one 
competent  tribunal  and  been  defeated,  can  she 
litigate  the  same  question  in  another  tribunal, 
acting  independently,  and  having  no  appellate 
jurisdiction?  The  question  is  not  whether 
the  judgment  of  the  supreme  court  would  be 
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conclusive  as  to  the  question  involved  in  an- 
other action  between  other  parties,  but  whether 
it  is  not  binding  between  the  same  parties  in 
that  or  any  other  forum.  The  principles  con- 
&  1 8]troliing  the  doctrine  of  *re»  judicata  have 
been  so  often  announced,  and  are  so  universally 
recognized,  that  the  citation  of  authorities  is 
scarcely  necessary.  Though  the  form  and 
causes  of  action  be  different,  a  decision  by  a 
court  of  competent  jurisdiction  in  respect  to 
any  essential  fact  or  question  in  the  one  action 
is  .conclusive  between  the  parties  in  all  sub- 
sequent actions.  Cromwell  v.  Sac  County,  94 
U.  8.  851  [24:  195],  Mn»nn  Lumbei'  Co.  v. 
Btichtel,  101  U.  8.  638 [25:  lOli],  Stout  v.  Lye, 
103  U.  8.  66  [26:  4281;  Net'bitt  v.  Riverside  In- 
dependent Dist,  144  U.  8.  610  [86: 562],  7<?///i*?/* 
Co.  v.  Wharton,  162  U.  8.  252  [88:  429]:  Lofit 
Chance  Min.  Co.  v.  Tyler  Min,  Co.  157  U.  8. 
€83  [89:  859 j. 

But  there  is  another  aspect  of  this  case.  The 
mutter  in  controversy  is  one  peculiarly  within 
the  domain  of  state  control.  Kelly  v.  Pitts- 
burg, 104  U.  8.  78  [26: 658].  It  is  for  the  state 
to  determine  its  political  subdivisions,  the  num- 
ber and  size  of  its  municipal  corporations,  and 
their  territorial  extent.  These  are  matters  of 
ft  local  nature,  In  which  the  nation,  as  a  whole, 
is  not  interested,  and  in  which,  by  the  very 
nature  of  things,  the  determination  of  the  state 
author{ti<.>8  should  be  accepted  as  authoritative 
ftnd  controlling.  We  do  not  mean  to  hold 
that  in  the  creation  or  change  of  municipal 
boundaries  there  may  not  be  action  taken  by 
the  state  which  involves  a  trespass  upon  rights 
secured  by  the  Federal  Constitution;  or  that 
in  proceedings  looking  to  such  change  no  ques- 
tions can  arise  which  are  of  a  Federal  nature, 
and  in  respect  to  which  the  judgment  of  the 
courts  of  the  nation  must  be  controlling.  All 
that  we  mean  to  decide  is  that  the  matter  of 
the  territorial  boundaries  of  a  municipal  cor- 
poration is  local  in  its  nature,  and,  as  a  rule, 
to  be  finally  and  absolutely  determined  by  the 
authorities  of  the  state.  The  opinion  of  the 
court  of  appeals  In  this  case  is  devoted  to 
questions  arising  under  the  state  Constitution 
and  statutes;  and  the  amended  bill  filed  in  the 
circuit  court  rests  the  jurisdiction  of  that 
court,  not  upon  the  existence  of  any  right 
claimed  under  the  Federal  Constitution,  but 
flimply  on  adverse  citizenship. 

The  construction  by  the  courts  of  a  state  of 
its  Constitution  and  statutes  is,  as  a  general 
rule,  binding  on  the  Federal  courts.  We  may 
think  that  tne  supreme  court  of  a  state  has 
1^1 91  misconstrued  *its  Constitution  or  its  sta^ 
utes,  but  we  are  not  at  liberty  to  therefore  set 
aside  its  judgments.  That  court  is  the  final  ar- 
biter as  to  such  questions.  In  Claiborne  County 
▼.  Brook»,  111  XL  8.  400,  410  [28:  470,  474],  it 
was  said:  "It  is  undoubtedly  a  question  of 
local  policy  with  each  state,  what  shall  be  the 
extent  and  character  of  the  powers  which  its 
various  political  and  municipal  organizations 
•hall  possess;  and  the  settled  decisions  of  its 
highest  courts  on  this  subject  will  be  regarded 
as  authoritative  by  the  courts  of  the  united 
States;  for  it  is  a  question  that  relates  to  the 
internal  constitution  of  the  body  politic  of  the 
state."  See  also  Burgess  v.  Seligman.  107  U.  8. 
20, 88  [27:  859.  865];  Bf/cher  v.  Cheshire  R.  Co. 
125  U.  8.  655  [81:  795];  DetroU  v.  Osborne, 
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185  U.  8.  492  [84:  260]:  South  Branch  Lumher 
Co  V.  Ott,  142  U.  8.  622  [35:  1136J;  Kankanna 
Water  Power  Co.  v.  Oreen  Bay  dk  M.  Canal 
Co.  142  U.  8.  254  [85:  1004];  McElvaine  v. 
Brush,  142  U.  8.  155  [85:  971];  Stutsman 
County  V.  WaUace,  142  U.  8.  293  [85:  10181, 
quoting  Norton  v.  Shelby  County,  118  U.  S. 
425  [30:  178],  and  Qormley  v.  Clark,  184 
U.  8.  888  [33:  909];  Morley  v.  Lake  Shore 
db  M.  S.  R.  Co.  146  U.  8.  162  [36:  925]; 
Bauserman  v.  Blunt,  147  U.  8.  647  [37:  816J; 
May  V.  Tenney,  148  U.  8.  60  [87:  86«];  Balti- 
metre  &  0.  R.  Co.  v.  Baugh,  149  U.  8.  868, 
873  [37:  772.  7761;  Lewis  v.  Monson,  151  U. 
8.  545  [38:  265];  Bnlkam  v.  Woodstock  Iron  Co. 
154  U.  8.  177  [:i8:  953].  quoting  LeffiingiteU  v. 
Warren,  67  U.  8.  2  Black,  599.  603  [17:  261, 
262]. 

It  may  be  true  *hat  the  general  rule  is  that 
the  determination  of  the  territorial  bounda- 
ries of  a  municipal  corporation  is  purely  a 
legislative  function,  but  there  is  nothing  in 
the  Federal  Constitution  to  prevent  the  people 
of  a  state  from  giving,  if  they  see  fit,  full  ju- 
ris<]iction  over  such  matters  to  the  courts,  and 
taking  it  entirely  away  from  the  legislature. 
The  preservation  of  legislative  control  in  such 
matters  is  not  one  of  the  essential  elements 
of  a  republican  form  of  government  which. 
under  g  4  of  article  4  of  the  Constitution,  the 
United  States  are  bound  to  guarantee  to 
every  state  in  this  Union.  And  whenever  the 
supreme  court  of  a  state  holds  that  under  the 
true  construction  of  its  Constitution  and  stat- 
utes the  courts  of  that  state  have  jurisdiction 
over  such  matters,  the  Federal  courts  can 
neither  deny  the  correctness  of  this  construc- 
tion nor  repudiate  its  binding  force  as  pre- 
senting anything  in  conflict  with  the  Federal 
Constitution. 

*It  is  conceded  that  the  judgment  of  the[520 
supreme  court  of  Indiana  in  this  controversy 
could  not  be  reviewed  by  this  court  on  writ 
of  error:  that  the  questions  involved  and  de- 
cided by  that  court  are  not  of  a  Federal  na- 
ture or  such  as  to  vest  any  appellate  jurisdic- 
tion in  this  court.  But  if  this  court  cannol 
set  aside  such  Judgment  on  the  ground  of 
error  of  law,  it  would  seem  to  follow  that  no 
subordinate  Federal  court  has  the  power  on 
the  same  ground  to  strike  it  down.  What 
the  highest  court  of  the  United  States  cannot 
do  directly  would  seem  to  be  beyond  the 
reach  of  a  subordinate  court  In  collateral  at- 
tack. The  case  of  Burgess  v.  Seligman,  ni- 
pra,  is  largely  relied  upon  in  the  opinion  of 
the  court  of  appeals,  but  there  are  several 
reasons  why  that  authority  does  not  justify 
its  action.  In  the  first  place  the  decision  of 
the  supreme  court  of  the  state  was  rendered 
before  the  filing  of  this  bill  in  the  circuit 
court  of  the  United  Sutes,  and  not  aa  in  the 
Burgess  Case  after  the  Judgment  in  the  circuit 
court.  In  the  second  place  the  decision  waa 
upon  a  question  of  a  local  nature,  involving 
the  internal  policy  of  the  state,  and  therefore 
is  such  a  decision  as  should  be,  generally 
speaking,  recognized  and  followed  by  the 
Federal  courts.  And,  thirdly,  it  was  a  final 
adjudication  between  the  same  parties,  and 
should  have  been  respected  as  binding  and 
conclusive  upon  the  principle  of  res  judicata 
For  these  reasons  we  think  that  the  de- 
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ciftioii  «f  the  court  of  appeals  was  erroneous.  Messrs.  Samuel  Maddoz*    Walter   D. 

Its    decree  uriU  he  reterstd^  and  the  cane  re-  DaWdico,  and    Walter  D.  Davidge,  Jr.,  for 

manded  to  the  circuit  court  of   the  United  plaintiffs  in  error. 

States  for  the  district  of  Indiana  with  instruc  Messrs.  M.  J.  Colbert  and  Q.  E.  Hamil- 

tions  to  sustain  the  demurrer  to  the  bill  and  ton  for  defendants  in  error. 

dismisB  the  suit. 

^__^  Mr.  Justice  Peckham  deliyered  the  opin- 
ion of  the  court: 
Tliis  action  was  brought  by  the  defendant! 

521]  WASHINGTON  A  GEORGETOWN  in  error,  who  are  husband  and  wife,  to  recover 

RAILROAD  COMPANY  and  Baltimore  &  from  the  defendants  (the  one  being  a  horse-car 

Potomac  Railroad  Company,  Plffs,  in  Err.,  company  and  the  other  a  steam  railroad  com- 

9-  pany)  damages  for  personal  injuries  sustained 

MARGARET  L.  HICEEY  et  al,  by  the  wife  on  account  of  the  alleged  negli- 
gence of  the  servants  of  the  defendants.    The 

<8ee  8.  G.  Beporter*s  ed.  621-582.)  facts  of  the  negligence  were  alleged  in  the 

declaration,  and  each  defendant  filed  a  plea  of 

Negligenceof  driver  of  street  ear  and  of  gateman  not  guilty,  upon  which  issue  was  Joined.    A 

-^Imoering  the  gatee-^instruetion— variance,  trial  was  had  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  resulting  in  a  verdict  for 

L   The  neftligenoe  of  the  driver  of  a  street  oar  Id  the  plaintiflTs,  the  judgment  upon  which  hav- 

attemptiDffto  cross  a  railroad  io  frontof  a  rap-  jng  y^^j^  affirmed  by  the  court  of  appeals,  the 

Id^approaohlnir  train  which  wasso  near  that  the  defendants  have  brought  the  case  here  for  re- 

least  interruption  or  delay  in  croflBioff  wou  Id  prokK  ySp^ 

SS.SfJ?lo"°^r«r.o"rr^ar.  on  thetd.!  evidence  w«dven  ending  U, 

ear  In  on  the  track,  which  two  negligent  acts  ^^^^  }^^^  l^^'-    Mrs    Hickey,  one  of  the 

unite  In  producing  the  result,  nuike  one  cause  plaintiffs,  who  was  living  with  her  husband 

of  ooncurrlng  negligence  on  the  part  of  both  in  the   city   of  Washington,  left   her   home 

oompaniefl;   and  the  negligence   of  the  gate-  therein  on   the  morning  of  the  12th  day  of 

man  Is  not  the  distinct  and  proximate  cause  of  August,  1889,  and  took  a  street  car  of  the  de> 

the  resulting  acoident,  even  If  this  would  not  fendant  horse-railroad  company  at  the  corner 

have  happened  if  the  gates  had  not  been  lowered  of  Pennsylvania  avenue  ana  Seventh  street  for 

improperly.  jjjg  purpose  of  going  south  along  the  last- 

S.   An  attempt  by  a  driver  of  a  street  oar  to  cross  named  street;  the  car  was  a  summer  car  and 

a  ralhroad  when  a  train  wm  so  near  that  the  least  crowded  with  people  going  to  the  river  on  an 

delay  would  probably  l»d  to  an  accident  may  excursion;  she  sat  on  the  ouUide  of  the  third 

constituce  negligence,  even  though  he  would  ^^^.  ,^  ,,  *  #_^«4.  ^m  ,u«  ^-  ^^a  i»  •  ^»»«>  ..i^.n 

have  got  acrois  safely  except  for  the  unantioi-  ^^^  *°  }^^  ^"^^"J  ^'  ^^^  J\  *°*V*°  *  ''^^l  """^'^ 

patedactof  a  gatekeeper  In  wrongfully  lowering  sP^ce;  the  people  seemed  in  a  huriy  and  some 

thegatee.  ^^  them  railed  out  frequently  to  the  driver  to 

a.   Error  in  an  Instruction  as  to  damages  cannot  1'^"'"'^^  "P"  "Pon  coming  to  the  crossing  of 

be  considered  in  the  alraence  of  any  exception  Seventh  street  and  Maryland  avenue,  where 

thereto.  the  car  tracks  of  the  two  corporations  intersect 

4.  There  is  no  substantial  variance  between  the  each  other,  the  steam  cars  were  seen  approach- 
allegations  and  proof  of  the  plaintiff,  when  the  ing*lhe  intersection  at  quite  a  rapid  rate;[628 
alleged  variance  was  mainly  produced  by  proof  the  street  car  stopped  upon  coming  to  the 
Introduced  by  the  defendants,  who  are  not  In  any  crossing,  as  the  railroad  gates  were  lowered; 
manner  surprised  or  Injured  by  the  variance.  thf*n  and  before  the  steam  train  came  on  they 

TNn  258  1  were  raised,  and  the  street  car  was  started,  and 

^              J  after  it  got  on  the  track  of  the  steam  cars  the 

Argtied  March  SO,  1897.    Decided  April  19,  gates  were  again  lowered,  shutting  in  the  street 

1S97.  car,  the  gates  coming  down,  one  on  the  car 

and  one  Just  behind  the  horses.    When  the 

IK  ERROR  to  the  Court  of  Appeals  of  the  street  car  entered  upon  the  steam-car  crossing. 

District  of  Columbia  to  review  a  Judgment  the  train  on  the  tracks  of  the  latter  company 

of  that  Court  affirming  a  judgment  of  the  Su-  was  still  moving  quite  rapidly  towards  the 

preme  Court  of  that  District  in  favor  of  the  crossing  and  but  a  short  distance  away  and  in 

plaintiffs,  Margaret  L.  Hickey  et  al.,  against  plain  sight  from  the  horse  car;  after  getting 

the  Washington  A  Qeorgetown  Railroad  Com-  partially  upon  the  steam  railroad  track,  the 

pany  et  al,,  for  damages  for  personal  injuries  gates,  as  stated,  came  down,  and  then  they 

sustained  l^  the  above-named  plaintiff  by  the  were  again  raised,  and  the  driver  of  the  horse 

neeligence  of  the  defendants.     Affirmed.  car  whipped  up  his  horses  and  the  car  sot 

See  same  case  below,  S  App.  D.  C.  486.  across.     Before  the  horse  car  had  crossed  toe 

The  facts  are  stated  in  the  opinion.  tracks,  the  steam  cars  were  coming  pretty  fast; 


Nora.— .^8  to  damages  for  personal  injuru  from 
negHgenee^  see  note  to  Pennsylvania  Oo.  v.  Boy, 
28:141. 

Am  to  freedom  of  pfaintiff  from  eontributory  negli- 
genee  neeesmirv  to  entitle  htm  to  recover^  see  note  to 
Stokes  V.  Saltonstall,  10:  UA. 

Am  to  eare  and  precaution  necessary  in  eroesing  a 
raHroad  track,  see  note  to  Ck»tlnental  Improv.  Oo. 
V.  Stead,  M:K& 

IM  U.  S.  U.  &,  Book  41.  M  1101 


As  to  who  are  eoemployees  orcoservanti,  wUhin  the 
rule  that  a  master  is  not  responsible  for  injuries  to  a 
servant  occasioned  by  the  negligence  of  a  coservant^ 
Bee  note  to  Hough  v.  Texan  Ae  P.  R.  Co.  25:  (02. 

As  to  trespassers  or  persons  on  track  of  raHroade; 
duty  of  railrvad  company  totcards  them.— see  note 
to  MitoheU  v.  New  York,  L.  B.  ft  W.  R.  Gow  86  s 
1064. 
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the  men  who  were  silting  down  in  the  horse 
car  all  got  up  and  the  women  commenced 
screaming;  the  people  on  the  horse  car  rushed 
to  get  off.  and  Mrs.  Hickey  was,  in  the  course 
of  the  excitement  and  commotion,  pushed  off 
the  car  and  was  badly  and  permanently  in- 
lured;  when  she  fell,  the  steam  cars  were  com- 
ing down  and  the  horse  car  (the  gates  having 
been  raised)  was  then  driven  across  to  the 
other  side;  the  train  was  so  close  to  the  horse 
car  that  it  just  got  off  the  track  in  time  to 
escape  being  run  over,  while  Mrs.  Hickey  says 
she  was  so  near  the  steam-car  tracks  when  the 
train  passed  that  she  felt  the  air  from  the  en- 
gine upon  her  head. 

One  of  the  witnesses  said  that  the  driver  of 
the  street  car  first  noticed  the  train  when  he 
was  about  50  feet  from  the  steam-car  track. 
His  car  was  moving  at  the  rate  of  4^  to  6  miles 
an  hour,  and  the  train  was  then  between 
Eighth  and  Ninth  streets,  about  300  feet  from 
Seventh  street.  Tbe  driver  wanted  to  cross 
the  steam-car  tracks  before  the  gate  went 
down,  and  thought  he  could  do  so  without 
danger;  he  did  not  see  that  the  gates  were  be- 
ing lowered  as  he  approached,  and  did  not  put 
on  the  brakes  or  make  other  effort  to  stop  the 
car  until  "he  got  the  bell.*'  The  gates  were 
once  lowered  and  then  raised  to  let  the  car 
pass,  and  then  they  were  again  lowered,  and 
o24Jit  was  when  they  were  lowered  *the  sec- 
ond time  that  they  came  down  between  the  car 
and  the  horses,  penning  the  car  in  on  the  steam 
track.  The  gates  were  raised  again,  and  the 
driver  succeeded  in  getting  the  horse  car  across 
the  track  before  the  train  approached. 

The  counsel  for  the  horse-car  company 
claimed  that  the  cause  of  the  accident  was  the 
commotion  immediately  preceding  it,  and  by 
reason  of  which  tbe  plaintiff  was  pushed  from 
the  car  and  injured,  and  the  question  was, 
What  caused  the  commotion?  He  urged  that 
the  commotion  was  caused  by  the  improper 
and  negligent  lowering  of  the  gates  at  the  time 
when  they  penned  the  horse  car  between  them 
and  prevented  its  progress  across  the  tracks  of 
the  steam-car  company,  and  that  if  the  gates 
had  not  been  thus  lowered  the  horse  car  would 
have  had  plenty  of  time  to  cross,  and  there 
would  have  been  no  commotion  and  no  acci- 
dent. He  therefore  made  several  requests  to 
the  court  to  charge  the  jury  upon  that  subject. 
The  point  of  such  requests  was  that  if  the  jury 
should  find  that  tbe  commotion  and  confusion 
which  led  to  the  accident  were  caused  by  the 
sudden  and  negligent  lowering  of  the  gates 
upon  the  street  car,  which  the  driver  of  that 
car  had  no  reason  to  believe  would  be  thus 
lowered,  and  if  the  driver  could  have  crossed 
in  safety  but  for  such  lowering,  then  the  horse- 
car  company  was  not  responsible,  and  no  re- 
covery could  be  had  against  it. 

A  further  request  was  made  to  charge  that 
there  was  no  evidence  that  the  management  of 
the  horse  car  entered  into  or  contributed  to  the 
negligence  of  the  gatekeeper,  and  if  the  jury 
shouI<l  find  that  the  injury  was  caused  by  the 
negligence  of  the  gatekeeper,  the  verdict  must 
be  in  favor  of  the  horse-car  company;  also. 
that  if  the  Jury  should  find  that  the  horse  car 
would  have  passed  the  steam-car  track  with- 
out injury  to  tbe  plaintiff  except  for  the  low- 
ering of  the  gates  upon  the  horse  car,  and  that 
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the  lowering  was  the  cause  of  the  injury  and 
was  an  act  of  negligence  on  the  part  of  the 
gatekeeper,  then  the  horse-car  company  was 
not  responsible  for  the  injury;  also,  that  if  the 
jury  found  the  injury  to  have  been  the  result 
of  negligence  of  the  gatekeeper  in  the  manage- 
ment of  the  gates,  and  that  but  for  such  negli- 
gence the  injury  *would  not  have  been [535 
sustained  by  the  plaintiff,  and  that  the  driver  of 
the  horse  car  did  not  know  and  had  no  reason 
to  believe  that  the  gatekeeper  would  be  negli« 
gent,  then  the  plaintiffs  were  not  entitled  to 
recover  against  the  horse-car  company. 

The  refusal  of  the  court  to  charge  as  re- 
quested was  excepted  to  and  is  now  made  a 
ground  for  the  reversal  of  the  judgment  by 
this  court.  In  his  argument  here  the  counsel 
for  the  horse-car  company  said:  "The  gist  of 
all  of  which  instructions  is  that  no  matter 
whether  it  was  negligence  or  not  for  the  street- 
car company  to  drive  its  car  upon  the  steam- 
car  track,  yet,  if  the  jury  found  that  it  was  the 
lowering  of  the  gates  (and  not  the  negligence, 
if  it  were  such,  in  going  upon  the  steam  track) 
that  caused  the  injury,  then  they  should  find 
for  the  street-car  company.  The  gist  of  the 
instructions  is  that  it  was  the  lowering  of  the 
gates  that  caused  the  injury." 

The  vice  in  all  this  argument,  as  we  think, 
consists  in  the  attempted  separation  into  two 
distinct  causes  (remote  and  proximate)  of  what 
in  reality  was  one  continuous  cause.  It  leaves 
out  of  view  the  action  of  the  driver  of  the 
street  car  as  to  whether  he  was  or  was  not  neg- 
ligent, provided  the  jury  should  say  the  acci- 
dent would  not  have  happened  if  the  gates  had 
not  been  improperly  lowered.  That  is,  al- 
though the  jury  should  find  that  the  act  of  the 
driver  was  negligent,  and  by  reason  ofr  that 
negligence  his  car  was  placed  in  such  a  posi- 
tion that  the  negligent  lowering  of  the  gates 
concurred  with  his  action  in  producing  the  in- 
jury, the  street-car  company  must  !)e  absolved, 
if  the  jury  should  be  able  to  say  that  but  for 
such  negligent  lowering  of  the  gates  (which 
the  driver  of  the  horse  car  had  no  reason  to 
foresee)  the  accident  would  not  have  hap- 
pened. This  is  an  attempt  to  separate  that 
which  upon  the  facts  in  this  case  ought  not  to 
be  separated.  The  so-called  two  negligent 
acts  were,  in  fact,  united  in  producing  the  re- 
sult, and  they  made  one  cause  of  concurring 
negligence  on  the  part  of  both  companies. 
They  were  In  point  of  time  substantially  sim- 
ultaneous acts  and  parts  of  one  whole  transac- 
tion, and  it  would  be  improper  to  attempt  a 
separation  in  the  manner  asked  for  by  the 
counsel  for  the  horse-car  company. 

*In  this  connection  the  court  did  [52B 
charge  the  iury  as  follows: 

"It  is  claimed  by  the  counsel  for  the  Wash- 
ington &  Georgetown  Railroad  Company  that 
there  was  ample  time  for  its  cars  to  pass  over 
the  track  of  the  Baltimore  &  Potomac  Rail- 
road Company  before  the  train  of  the  latter 
would  reach  the  point  of  intersection  of  the 
two  tracks,  and  that  as  the  car  of  the  former 
company  approached  the  track  of  the  latter 
tbe  gates  were  up,  and  that  the  horses  draw- 
ing  the  car  had  reached  the  steam-car  track 
when  the  gatekeeper  suddenly  lowered  the 
gates,  and  thereby  produced  whatever  alarm 
or  confusion  the  evidence  shows  ensued  amoog 
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th6  passengers,  includiDg  the  plainliff,  on  the 
street  car. 

"If  you  find  the  evidence-establishes  these 
facts,  as  thus  claimed  by  the  Washington  & 
Georgetown  Railroad  Company,  it  would  be 
entitled  to  your  verdict  in  its  favor." 

The  alleged  negligence  of  the  horse-car 
driver  consisted  in  endeavoring  to  cross  at  all, 
under  the  circumstances,  until  after  the  pas- 
sage of  the  train  on  the  steam  railroad.  Upon 
the  evidence  the  jury  would  have  been  justi- 
fied in  finding  that  he  had  no  right  to  indulge 
in  any  close  calculation  as  to  time  in  attempt- 
ing to  cross  the  steamcar  tracks  before  the 
train  thereon  reached  the  point  of  intersection; 
that  it  was  a  negligent  act  in  making  the  at- 
tempt under  a  state  of  facts  where  the  least 
interruption  or  delay  in  the  crossing  over  by 
the  horse  car  would  probably  lead  to  an  acci- 
dent. In  this  view  of  the  evidence  and  find- 
ing, it  was  not  material  that  the  driver  had  no 
ground  to  expect  the  particular  negligent  act 
of  lowering  the  gates  and  the  consequent  ob- 
struction to  his  passage  across  the  steam-car 
tracks,  or  that  he  would  have  had  time  to  cross 
if  the  delay  thus  occasioned  had  not  occurred. 
The  jury  had  the  right  to  find  it  was  negligent 
to  cause  his  car  to  l^  so  placed  that  any  delay 
might  bring  on  a  collision.  The  apparent  lia- 
bility to  accident,  -if  any  delay  should  occur 
from  any  cause  whatever,  was  plain,  and  such 
fact  would  support  a  finding  of  negligence  in 
attempting  to  cross  before  the  steam-car  train 
had  passed.  In  such  case  it  would  be  no  ex- 
cuse that  the  particular  cause  of  a  possible  or 
probable  delay,  viz.,  the  lowering  of  the  gates, 
527]  was  not  anticipated.  The  important  *fact 
was  that  there  existed  a  possibility  of  delay, 
and,  therefore,  of  very  great  danger,  and  that 
danger  ought  to  have  been  anticipated  and 
avoided.  A  delay  might  be  occasioned  at  that 
time  by  an  almost  infinite  number  of  causes; 
the  horses  might  stumble,  the  harness  might 
give  way,  the  car  might  jump  the  track;  a 
hundred  different  things  might  happen  which 
would  lead  to  a  delay,  and  hence  to  the  prob- 
ability of  an  accident.  It  was  not  necessary 
that  the  driver  should  foresee  the  very  thing 
itself  which  did  cause  the  delay.  The  mate- 
rial thing  for  him  to  foresee  was  the  possibility 
of  a  delay  from  any  cause,  and  this  he  ought 
naturally  to  think  of,  and  a  failure  to  do  so, 
and  an  attempt  to  cross  the  tracks,  might  be 
found  by  the  jury  to  be  negligence,  even  though 
he  would  have  succeeded  in  getting  across 
safely  on  the  particular  occasion  if  it  had  not 
been  for  the  action  of  the  gatekeeper  in  wrong- 
fully lowering  the  gates.  The  act  of  the  driver 
being  a  negligent  act,  and  that  act  being  in  full 
force  and  in  the  very  process  of  execution  at 
the  time  the  accident  occurred,  which  acci- 
dent would  not  have  happened  but  for  such 
negligent  act,  the  fact  that  another  negligent 
act  of  a  third  party  contributed  to  the  happen- 
ing of  the  accident  would  not  absolve  the  horse- 
car  company.  The  negligent  act  of  the  horse- 
ear  driver  joined  with  and  became  a  part  of 
the  other  act  in  wrongfully  lowering  the  gates, 
as  described,  and  both  acts  constituted  but  one 
cause  for  the  commotion  which  naturally  re- 
sulted therefrom,  and  on  account  of  both  of 
these  acts,  as  parts  of  a  whole  transaction,  the 
injury  occurred. 

lOG  U.  S. 


In  Loumana  Mut.  Ins,  Co.  ▼.  Tweed,  74  U. 
S.  7  Wall.  44  [19:  65],  which  was  an  action 
upon  a  policy  of  insurance  that  contained  an 
exception  against  fire  that  might  happen  "by 
means  of  an  invasion,  insurrection,  riot,  or 
civil  commotion,  or  any  military  or  usurped 
power,  explofdon,  earthquake,  or  hurricaue," 
the  insurance  company  was  held  not  liable, 
although  the  fire  by  which  the  premises  in- 
sured were  burned  was  not  directly  caused  by 
the  explosion.  The  explosion  occurred  in  an- 
other warehouse,  by  reason  of  which  a  fire 
was  started  that  caught  in  still  another  build- 
ing, and  the  fire  from  that  building  was  com- 
municated to  the  premises  which  were  insured, 
and  which  *were  in  that  manner  destroy-  [528 
ed  by  fire.  The  court  held  that  as  the  whole  fire 
was  continuous  from  the  time  of  the  explosion, 
and  was  under  full  headway  in  about  a  half  an 
hour,  that  the  loss  by  fire  was  within  the  ex- 
ception contained  in  the  policy,  and  the  in- 
surers were  not  liable.  In  that  case  the  ques- 
tion of  proximate  and  remote  causes  was 
alluded  to,  and  it  was  said,  by  Mr.  Justice 
Miller,  that  "one  of  the  most  valuable  of  all 
the  criteria  furnished  us  by  the  authorities  [by 
which  to  distinguish  the  remote  from  the  prox- 
imate cause  of  damage]  is  to  ascertain  whether 
any  new  cause  has  intervened  between  the  fact 
accomplished  and  the  alleged  cause.  If  a  new 
force  or  power  has  intervened  of  itfelf  suffi- 
cient to  stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too  remote." 
In  one  sense  there  was  in  that  case  a  new  cause 
existing  in  the  fact  that  the  explosion  caused 
a  fire  in  another  building  first,  and  that  the 
fire  was  carried  by  the  wind  from  that  build- 
ing to  the  building  in  question  and  not  from 
the  building  in  which  the  explosion  occurred, 
and  so  it  was  claimed  that  the  fire  in  the  build- 
ing covered  by  the  policy  was  not  directly 
caused  by  the  explosion;  but  the  court  held 
that  the  distinction  was  not  well  founded,  and 
that  within  the  policy  the  insurers  were  not 
liable.  The  fire,  in  other  words,  occurred  by 
means  of  the  explosion  and  no  new  cause  could 
be  said  to  have  intervened  simply  because  the 
premises  insured  were  burned  by  the  fire  com- 
municated from  a  third  building. 

The  case  of  Scheffer  v.  Washington  City,  V. 
M,  A  Q.8.  R,  Co.  105  U.  8.  249  [26:  1070],  is 
an  example  of  the  other  side.  It  was  there 
held  that  where  the  passenger  was  injured  by 
reason  of  a  railway  collision,  and  as  a  result  of 
such  injury  he  became  disordered  in  mind  and 
body,  and  some  eight  months  after  the  col- 
lision committed  suicide,  his  personal  repre- 
sentatives could  not  maintain  an  action  against 
the  railway  company  for  his  death,  as  his  own 
act  was  the  proximate  cause  thereof.  It  was 
held  that  the  relation  of  the  negligence  of  the 
railroad  company  to  the  death  of  the  passenger 
was  too  remote  to  be  regarded  as  a  cause  of 
such  death,  or  to  jusiify  a  recovery  against 
the  company.  Mr.  Justice  Miller,  in  deliver- 
ing the  opinion  of  the  court,  said: 

*"The  argument  is  not  sound  which  [529 
seeks  to  trace  this  immediate  cause  of  the  death 
through  the  previous  stages  of  mental  aberra- 
tion, physical  suffering,  and  eight  months'  dis- 
ease and  medical  treatment  to  the  original  acci- 
dent on  the  railroad.  Such  a  course  of  possible 
or  even  logical  argument  would  leSiid  back  to 
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that  'great  first  cause  least  understood/  in 
which  the  train  of  all  causation  ends.  The  sui- 
cide of  Scheffer  was  not  a  result  naturally  and 
reasonably  to  be  expected  from  the  injury  re- 
ceived on  the  train.  It  was  not  the  natural 
and  probable  consequence,  and  could  not  have 
been  foreseen  in  the  light  of  the  circumstances 
attending  the  negligence  of  the  officers  in 
charge  of  the  train.  His  insanity,  as  a  cause 
of  his  final  destruction,  was  as  little  the  nat- 
ural or  probable  result  of  the  negligence  of 
the  railway  officials,  as  his  suicide,  and  each 
of  these  are  casual  or  unexpected  causes,  inter- 
vening; between  the  act  which  injured  him 
and  his  death." 

So  in  Carter  v.  Tonone,  103  Mass.  507,  and 
Davidson  v.  NichoU,  11  Allen,  514,  cited  by 
counsel,  the  intervention  of  another  and  suffi- 
cient cause  to  produce  the  result  is  apparent. 

In  the  first  case  whatever  of  fault  there  was 
in  the  sale  of  the  gunpowder  by  the  defendant 
to  the  boy  bcK^ame  absolutely  blotted  out  when, 
with  the  knowledge  of  bis  aunt,  who  had 
charge  of  him  and  the  house  where  he  was 
living,  it  was  placed  in  the  cupboard,  and  a 
week  afterwards  his  mother  gave  him  some  of 
the  powder  and  he  fired  it  off  with  her  knowl- 
edge. The  fact  that  some  days  later  he  took, 
with  her  knowledge,  more  of  the  powder  and 
fired  it  off  and  was  injured  by  the  explosion, 
could  not  in  any  rational  degree  be  said  to  be 
caused  by  the  original  wrongful  sale  of  the 
powder. 

In  the  other  case,  the  druggist  sold  an  article 
harmless  in  itself,  mistaking  it  for  another 
article,  also  harmless  in  itself,  but  another 
person  afterwards  intermixed  the  article  sold 
with  another  article,  making  thereby  a  danger- 
ous explosive  from  which  iniury  was  suffered. 
It  was  held  that  there  could  be  no  recovery 
against  the  druggist,  because  the  sale  was  not 
the  proximate  cause  of  the  accident. 

These  are  plain  cases  of  intervention  of  other 
530]and  'sufficient  causes  for  the  injuries  sus- 
tained and  where  the  original  actions  were  too 
remote  to  be  regarded  as  causes  of  such  injur- 
ies. The  other  cases  cited  by  counsel  are  clearly 
distinguishable  in  principle  from  this  one.  It 
is  unnecessary  after  what  has  been  said  to 
further  comment  on  them. 

We  think  there  was  no  error  in  the  refusal 
of  the  court  to  charge  as  requested,  and  the 
exceptions  to  such  refusal  are  therefore  un- 
tenable. 

Another  objection  now  urged  by  the  counsel 
for  the  defendant  railroads  is  to  the  charge  of 
the  learned  judge  on  the  subject  of  damages. 
In  response  to  the  request  of  counsel  for  plain- 
tiffs the  judge  charged  that — 

**If  the  jury  find  from  all  the  evidence  that 
the  plaintiffs  are  entitled  to  recover  in  this  ac- 
tion, then  they  shall  award  such  damages 
mOiin  the  limits  of  the  sum  claimed  in  the  dee- 
laraiion  as  will  fairly  and  reasonably  compen- 
sate the  plaintiff  Margaret  for  the  pain  and 
suffering  caused  to  her  by  the  injury  which 
she  sustained  and  for  the  Injury  to  her  bodily 
health  and  power  of  locomotion,  if  anv  such 
thev  find,  which  she  has  sustained  in  the  past 
and  will  continue  to  sustain  in  the  future  as  a 
natural  consequence  of  said  injury,  and  for 
such  internal  injuries  and  impairment  to  her 
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physical  health  as  thev  may  find  to  be  eskab- 
fished  by  the  evidence. 

And  the  judge  also  charged: 

"Your  verdict,  if  you  find  for  the  plaintiff, 
must  be  a  matter  to  be  fixed  by  you  in  the  ex- 
ercise of  a  sound  discretion,  subject  of  course 
to  the  limits  placed  in  the  declaration,  of 
$30,000." 

The  objection  which  the  counsel  makes  to 
this  charge  is  that  it  amounted  to  a  direct 
intimation  to  the  jury  that  the  finding  of  a 
verdict  for  the  sum  named  in  the  declaration 
would  not  be  excessive,  and  that  the  jury  were 
misled  by  it.  for  they  brought  in  a  verdict  for 
the  plaintiff  for  $12,000,  which  the  court  ac- 
tually found  to  be  excessive,  and  directed  that 
the  verdict  should  be  set  aside  unless  plaintiffs 
consented  to  remit  $6,000,  which  they  did. 

But  we  fail  to  find  from  the  record  that  any 
exception  was  taken  to  the  charge  of  the  judge 
upon  this  subject  of  damages.  *  We  do  [531 
not  intimate  that  an  exception  would  have  been 
good,  if  it  had  been  taken;  it  is  sufficient  that 
no  exception  raises  the  question,  and  we  do 
not  therefore  either  discuss  or  decide  it 

It  is  also  objected  that  there  is  a  variance 
between  the  declaration  and  the  proof,  and 
that  the  trial  court  did  not  try  the  issues 
formed  by  the  pleadings,  but  went  beyond 
them  and  made  a  new  case  for  the  plaintiffs. 

The  declaration  alleges  that  the  female 
plaintiff  was  pushed  and  shoved  from  her  seat 
in  the  car  and  thrown  violently  to  the  ground 
and  was  injured  in  that  way.  The  court 
charged  the  jury  that  if  they  should  find  from 
the  evidence  that  the  female  plaintiff  either 
jumped  off  the  car  in  a  reasonable  effort  to 
avoid  injury  from  collision,  or  was  pushed  or 
thrown  from  the  car  by  some  other  passenger 
or  passengers  endeavoring  in  a  reasonable 
manner  to  avoid  injury  from  such  collision, 
and  was  thereby  injured,  then  the  plaintiffs 
were  entitled  to  recover 

Upon  this  subject  of  variance  it  was  said  by 
Mr.  Chief  Justice  Alvey,  in  delivering  the 
opinion  of  the  court  of  appeals  in  this  case, 
that— 

''Whether  she  [Mrs.  Hickey]  fell  in  conse- 
quence of  a  push  received  from  some  other 
terrified  passenger,  or  in  an  attempt  to  save 
herself  by  jumping  from  the  car,  it  would 
make  no  material  difference  in  her  right  to  re- 
cover. It  is  not  so  much  the  manner  of  leav- 
ing the  car  as  it  was  the  exciting  cause  that 
operated  upon  her,  either  directly  and  caused 
her  to  jump  to  save  herself,  or  upon  others 
whose  actions  were  justifiably  incited  by  the 
impending  danger,  and,  by  natural  impulsive 
movement,  for^d  her  from  the  car.  In  either 
case,  her  fall  to  the  ground  and  injury  were  the 
direct  consequences  of  the  apparent  and  im- 
pending danger  produced  by  the  negligent 
conduct  of  the  defendant's  servants  and  em- 
ployees. There  Is  therefore  no  such  variance 
as  should  defeat  the  plaintiffs'  right  to  recover, 
if  the  facts  were  found  to  exist,  as  we  must  as- 
sume they  were,  according  to  the  hypothesis 
of  the  instruction  given  by  the  court.  It  is  said 
by  the  Supreme  Court  of  the  United  States  that 
no  variance  ought  ever  to  be  regarded  material 
where  the  allegation  and  proof  substantially 
'correspond,  or  where  the  Tariance   [53a 
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WM  not  of  tk  character  which  could  have 
mifiled  the  defeDdaot  at  the  trial.  Nash  v. 
Tawie,  72  U.  8.  6  Wall.  689.  697  [18: 527,  528]. 
Here  the  variance  that  is  supposed  to  exist  was 
mainly  produced  by  the  proof  introduced  on 
the  part  of  the  defendants,  and  therefore  there 
was  no  surprise  to  them,  and  it  is  not  pre- 
tended that  they  were,  in  any  manner,  injured 
by  the  supposea  variance.  There  is  in  reality 
no  substantial  variance  between  the  allegations 
and  proof." 

We  think  this  is  a  correct  statement,  and 
nothing  more  need  be  said  upon  the  subject. 

These  are  all  the  questions  raised  by  the 
counsel  for  the  horse-railroad  company  which 
we  think  it  necessary  to  meoiion. 

We  have  carefully  examined  the  various 
points  rsised  by  the  learned  couosel  for  the 
steam-railroad  company,  and  are  of  opinion 
that  they  show  the  existence  of  no  material 
errors  in  the  conduct  of  the  .trial  which  could 
or  in  any  way  did  prejudice  the  company. 
There  was  proper  and  sufficient  evidence  sub- 
mitted to  the  jury  on  the  question  of  the  em- 
ployment of  the  gateman  by  the  steam-railroad 
company.  Althoush  there  was  no  direct  evi- 
dence of  an  actus!  contract  of  employment 
entered  into  between  the  company  and  the 
gateman,  vet  there  was  ample  evidence  from 
which  an  inference  of  such  employment  might 
properly  have  been  drawn  by  the  Jury.  We 
also  think  the  duties  of  a  person  so  employed 
were  correctly  stated  to  the  jury.  The  ques- 
tion whether  the  gateman  neglected  to  prop- 
erly discharge  those  duties  was  submitted  to 
the  jury  in  a  manner  to  which  no  exception 
could  be  taken. 

Upon  an  examination  of  the  whole  case,  we 
find  no  error  prejudicial  to  either  company, 
and  ihs  judgment  etgainst  both  must  be  affirmed. 


533]  FREDERICK  L.  MAN80N,  AppU, 

CHARLES  C.   bUNCANSON. 

(See  S.  C.  Reporter's  ed.  638-648.) 

Nonresident  minor — answer  by  guardian — valid 
decree — collateral  attack, 

L  A  nonresident  minor  may  be  bound  by  a  decree 
for  the  sale  of  lands  In  which  he  Is  Interested  for 
the  debts  of  his  ancestor,  without  any  service  of 
process  upon  hi  m,  when  a  (ruardian  adUt^n  Is 
appointed  to  represent  him. 

8.  An  answer  by  a  fruardlan  ad  litem  of  an  alleged 
infant  who  was  present  when  the  guardian  was 
appointed  cannot  be  repudiated  by  the  latter  in 
a  collateral  proceeding  on  the  ground  that  he  was 
past  twenty-one  years  of  age  when  the  answer 
was  made. 

8.  Holding  that  advances  by  an  administrator 
with  the  will  annexed  to  pay  debts  of  the  deced- . , 
ent  constitute  a  collectible  debt  against  the 
estate  for  which  real  estate  may  be  sold,  even  If 
erroneous,  does  not  Invalidate  the  decree  of  sale 
on  collateral  attack. 

JHOTK,— As  toinfancy  not  a  defence  in  trover,  or 
for  a  torf ,  see  note  to  Vasse  y.  Smith,  8: 207. 

As  to  acts  of  infanU  when  void,  and  when  voifiahle, 
and  liy  whom  voidable,  see  note  to  Tucker  v.  More- 
land.  9:  845. 

As  to  infancy  in  avoidance  of  deeds,  see  note  to 
Harding  y.  Handy,  8:  488. 
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4.  Error  in  holding  that  a  trust  did  not  proteet 
real  estate  from  the  creditors  of  a  beneficiary,  or 
in  holding  that  a  will  not  so  executed  that  It  oao 
be  proyed  In  the  jurisdiction  constitutes  a  solB- 
dent  exercise  of  a  power  of  appointment,  wiB 
not  render  the  decision  void  on  collateral  attaok. 

[No.  127.] 

Argued  January  8,  21,  1897.    Decided  April 

19, 1897. 

APPEAL  from  a  decree  of  the  Court  of 
Appeals  of  the  District  of  Columbia  reyers- 
Ing  the  decree  of  the  Supreme  Court  of  that 
District,  sd judging  that  a  decree  entered  in  a 
former  equity  suit  was  null  and  void,  that  the 
deeds  made  under  that  decree  were  yoid  and 
passed  no  title;  that  the  defendant  had  no  title 
to  a  certain  parcel  of  land  at  the  time  of  the 
condemnation,  and  was  not  entitled  to  the  pro- 
ceeds thereof;  that  the  fund  in  the  registry  of 
the  court  be  paid  to  the  complainant,  his 
solicitor  or  assigns,  etc.  Decree  of  Court  of  Ap- 
peals affirmed. 
See  same  case  below,  8  App.  D.  C.  200. 

Statement  by  Mr.  Justice  Shiras: 
In  condemnation  proceedings  instituted  by 
the  Unittd  States  in  the  supreme  court  of  the 
District  of  Columbia  to  obtain  land  for  a  post- 
office  site  in  the  city  of  Washington,  a  Treas- 
ury draft  for  the  sum  of  $17,000  was  paid  by 
the  United  States  into  the  registry  of  that 
court  on  October  9.  1891,  as  compensation  to 
the  owner  of  a  parcel  of  land  designated  in 
the  proceedings  as  parcel  15,  in  square  823. 
Frederick  L.  Manson  and  Charles  C.  Duncan- 
son  both  claimed  this  fund,  each  ns  haying 
been  owner  in  fee  simple  of  the  said  parcel  15 
at  the  time  of  the  condemnation,  and  on  June 
20,  1892,  Manson  filed  his  bill  in  eouity  in  the 
said  court  against  Duncanson,  seeking  to  en- 
join the  defendant  from  receiying  the  fund, 
and  asking  for  an  order  directixig  payment  of 
the  same  to  the  complainant.  The  facts  pre- 
sented by  the  case  which  arose  upon  thia  bill 
are  substantially  as  follows: 

On  August  2,  1862,  James  W.  Barker,  who 
then  owned  a  part  of  lot  6  in  the  said  sc^uare, 
which  part  included  the  land  designated  m  the 
said  proceedings  as  parcel  15,  executed  a  deed, 
wherein  his  wife  joined,  conyeying  the  prop- 
erty to  *William  R  Woodward,  in  trust.[534 
William  L.  Manson  and  Sarah  Jane  Manson, 
his  wife,  united  with  Barker  and  wife  in  the 
execution  of  this  deed,  and  it  was  recited 
therein  that  Sarah  Jane  Manson  was  possessed 
of  property  separate  from  her  husband,  which 
she  was  desirous  of  haying  invested  in  the  said 
premises,  and  that  therefore  William  L.  Man- 
son,  with  her  consent  and  concurrence,  had 
entered  into  a  contract  with  Barker  for  the 
purchase  of  the  same,  and  for  the  purchase 
price  thereof  was  to  pay  a  certain  amount  in 
cash  an4  give  certain  notes,  the  amount  of 
one  of  which  was  to  discharge  n  purchase- 
money  debt  due  by  Barker.  It  was  further 
recited  that  all  of  the  notes  had  been  executed 
by  Manson  and  wife,  and  deliyered.  The  deed 
provided  that  Woodward  should  hold  in  trust 
to  secure  the'payment  of  the  notes,  and,  until 
there  should  be  some  default  in  payment  of 
the  same,  to  permit  Sarah  Jane  Manson  to  oc- 
cupy and  enjoy  the  premiaea,  and  receive  the 
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rents  thereof  for  her  separate  use;  and  upon 
the  full  payment  of  all  the  notes,  to  make  con- 
veyance of  the  property  upon  the  trusts  and 
for  the  purposes  expressed  and  declared  for 
the  benefit  of  Sarah  Jane  Manson  in  and  by  a 
certain  other  deed  or  declaration,  bearing  even 
date  with  the  conveyance  described. 

The  deed  or  declaration  referred  to  was 
executed  by  Manson  and  his  wife,  and  de- 
scribed the  said  Woodward  and  Erustus  Poul- 
son  as  parties  thereto  of  the  second  and  third 
part  respectively.  It  directpd  that,  after  pay- 
ment of  the  notes,  etc..  Woodward  should 
convey  the  premises  to  Poulson,  who  should 
thenceforth  stand  seised  of  the  same  upon  the 
trusts  following,  viz.: 

"In  trust  for  the  said  Sarah  Jane  Manson 
for  and  during  her  life,  and  to  permit  her  to 
occupy  said  premises  and  to  receive  the  rents 
and  profits  thereof  for  her  own  sole  and  sepa- 
rate use,  free  from  the  interference  of  her 
present  or  any  future  husband,  and  without 
being  liable  for  his  debts  or  engagements,  her 
recel[)t  alone  being  a  valid  discharge  for  such 
rents  and  profits. 

"And  upon  further  trust  that  it  shall  be  law- 
ful for  the  said  Sarah  Jane  Manson  at  any  time. 
535]and  from  time  to  time  'during  her  life, 
to  dispose  of  the  said  premises,  either  by  abso- 
lute sale  or  mortgage  thereof,  as  she  may  think 
proper,  in  which  the  said  party  hereto  of  the 
third  part,  his  heirs  and  assigns,  shall  join, such 
disposition  to  be  made  by  deed  or  deeds  to  be  ex- 
ecuted and  acknowledged  by  the  said  trusteea, 
and  by  the  said  Sarah  Jane  Manson  as  if  she 
were  sole  and  unmarried.  And  in  default  of 
any  such  sale  or  mortgage,  or  so  far  as  the 
same  shall  not  extend,  upon  further  trust  for 
such  person  or  persons  and  for  such  estate, 
and  in  such  parts,  shares,  and  proportions  as 
she.  the  said  Sarah  Jane  Manson,  shall  or  may, 
from  time  to  time,  by  any  deed  or  instrument 
of  writing,  or  by  her  last  will  and  testament, 
under  her  hand  and  seal  (and  which  she  is 
hereby  authorized  to  make),  limit,  direct,  or 
appoint,  give  or  devise  the  same;  and  in  de- 
fault of  any  such  limitation,  direction,  and  ap- 
pointment, gift  or  devise,  in  trust  for  such 
child  or  children  as  she  shall  leave  surviving 
her,  and  the  issue  of  any  deceased  child  or 
children  equally  share  and  share  alike,  such 
issue  taking  bis,  her,  or  their  parent  or  parents' 
share;  and  for  default  of  all  such  children  or 
issue,  then  in  trust  for  the  right  heirs  of  the 
said  Sarah  Jane  Manson  forever.  And  it  is 
further  declared  that  all  moneys  which  shall 
or  may  be  raised  by  sale  or  mortgage  of  the 
said  premises,  or  any  part  thereof,  shall  be 
paid  to  the  said  Mary  Jane  Manson,  and  be 
disposed  of  as  she  shall  or  may  think  best,  her 
receipt  being  a  valid  discharge  therefor;  and 
the  party  paying  the  same  not  being  bound  to 
see  to  the  application  or  disposition  thereof." 

On  August  2,  1865,  all  of  the  notes  then 
having  been  paid,  Barker  and  Woodward,  by 
deed  of  that  date,  released  and  conveyed  the 
property  to  Poulson,  in  trust  for  the  sole  and 
separate  use  and  benefit  of  Sarah  Jane  Manson, 
exclusive  of  her  husband,  and  upon  the  trusts 
declared  in  the  deed  or  declaration  aforesaid. 

Sarah  Jane  Manson  died  in  Bucks  county, 
Pennsylvania,  on  September  4,  1870,  leaving 
a  will,  dated  April  20,  1865,  whereby  she  di- 
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rected  that  her  debts  be  paid,  and  then  devised 
and  bequeathed  all  her  estate,  real  and  person- 
al, as  follows:  Uer  husband,  William  L.  M>in- 
son,  to  take  and  receive  all  the  'rents  and[536 
profits  of  her  estate  during  his  life  and  apply 
the  same  for  his  support  and  the  support  and 
education  of  her  three  children,  namely, 
Frederick  L.  Manson,  William  H.  Walters  (a 
child  of  the  testatrix  by  a  former  husband), 
and  Cecelia  M.  Manson,  and,  on  the  death  of 
her  husband,  all  of  her  estate,  real  and  per- 
sonal, to  be  equally  divided,  share  and  share 
alike,  among  the  said  three  children,  when  the 
youngest  of  them  should  reach  the  age  of 
twenty-one  years,  and  not  before.  This  will 
was  attested  by  only  two  witnesses,  and  was 
therefore  not  effectual  to  pass  real  estate  in 
the  District  of  Columbia,  and  was  never  ad- 
mitted to  probate  therein.  On  September  12, 
1870,  it  was  duly  admitted  to  probate  in  Phila- 
delphia, and  letters  of  administration,  with 
the  will  annexed,  were  granted  to  William  L. 
Manson,  the  surviving  husband. 

In  her  lifetime,  Sarah  Jane  Manson  sold  a 
part  of  the  property  embraced  in  the  said 
deeds,  but  made  no  sale  or  conveyance  of  the 
said  Darcel  IS 

On  June  18.  1874,  William  L.  Manson  filed 
a  creditor's  bill  in  the  said  court  against 
Erastus  Poulson.  trustee;  Frederick  L.  Man- 
son,  William  H.  Walters,  and  Cecelia  M. 
Manson,  stating  that  all  the  parties  were  citi- 
zens of  the  state  of  Pennsylvania;  that  Poul- 
son was  sued  as  trustee  by  virtue  of  the  deeds 
aforesaid,  and  the  other  defendants  as  heirs  at 
law  of  Sarah  Jane  Manson,  and  that  the  de- 
fendants Frederick  L.  Manson  and  Cecelia  M. 
Manson  were  minors.  The  bill  alleged  that 
Sarah  Jane  Manson,  at  the  time  of  her  deatli, 
was  seised  of  the  said  parcel  of  land  in  her 
own  right,  and  free  from  any  right  or  claim 
of  her  husband,  and  died  intestate  as  to  the 
same;  that  the  complainant  settled  her  estate 
in  Bucks  county,  Pennsylvania,  by  virtue  of 
said  letters  of  administration,  a  certified  copy 
of  which  was  filed  as  an  exhibit;  that  her  per- 
sonal estate  proved  Insufliicient  to  pay  her 
debts,  and  that  the  complainant  macfe  ad- 
vances out  of  his  own  funds  towards  the  pay- 
ment of  the  same,  and  that  such  advances, 
together  with  the  assets  of  the  estate,  paid  is 
full  all  the  just  claims  proved  against  the  de- 
cedent; that  the  complainant  paid  out  of  his 
own  funds  on  such  account,  over  and  above  the 
^assets  coming  into  his  hands.thesum  of  [537 
$2,051.26,  which  amount  was  justly  due  him; 
and  that  no  funds  remained  from  which  he 
might  be  reimbursed,  unless  the  said  real  es- 
tate should  be  sold  and  the  proceeds  thereof 
applied  to  the  pavment  of  his  claim.  The 
said  deeds  were  referred  to  and  made  a  part  of 
the  bill.  The  complainant  prayed  that  a  trus- 
tee might  be  appointed  to  sell  and  convey  the 
property,  and  out  of  the  proceeds  arising  from 
the  sale  to  pay  the  indebtedness  due  the  com- 
plainant and  distribute  the  balance;  that  guar- 
dians ad  litem  might  be  appointed  to  appear 
and  defend  the  interests  of  each  of  the  said 
infants;  that  writs  of  subpcena  might  be  issued 
against  eachjof  the  said  defendants,  Erastus 
Poulson,  trustee,  Frederick  L.  Manson,  Wil- 
liam H.  Walters,  and  Cecelia  H.  Manson; and 
that  the  complainant  might  have  such  other 

IM  U.S. 


18M. 


MaNBON  T.  DoI«CA1<8019. 


637-640 


and  further  relief  as  the  nature  of  the  case 
might  require. 

Process  was  issued  against  all  of  the  defend- 
ants, and  was  returned  by  the  marshal  of  the 
District  of  Columbia  not  found.  Orders  were 
thereupon  entered  appointing  commissioners 
in  Philadelphia  and  in  Fort  Clark.  Texas,  to 
appoint  guardians  ad  litem  to  take  the  answers 
of  the  infant  defendants  Cecelia  M.  Manson 
&nd  Frederick  L.  Manson.  These  commis- 
sions were  duly  executed,  and  answers  of  the 
said  hifant  defendants,  by  guardian  ad  litem, 
were  duly  filed,  whereby  all  interests  and 
rights  of  the  infants  were  claimed,  but  sub- 
mitted to  the  court.  Erastus  Poulson,  trustee, 
filed  an  answer,  admitting  the  allegations  of 
the  bill,  and  submitting  himself  to  the  orders 
of  the  court.  Walter,  the  adult  defendant, 
also  filed  an  answer,  wherein  he  claimed  all 
such  interest  as  he  might  be  entitled  to,  and 
submitted  his  rights  to  the  court. 

The  cause  was  heard  upon  the  pleadings 
and  upon  a  certified  copy  of  the  confirmed  re- 
port of  the  auditor  of  the  orphans'  court  of 
jPhiladelphia,  and  on  March  18, 1875,  a  decree 
was  entered  whereby  it  was  ordered  and  ad- 
judged that  the  coniplainant's  claim  set  forth 
m  said  creditor's  bill  be  recognized  as  a  valid 
lien  against  the  property  described  therein,  and 
that  the  property  be  sold,  and  the  proceeds  of 
sale  be  applied,  first,  in  satisfaction  of  all 
proper  taxes  and  assessments  or  other  prior  en- 
538]  cumbrances  due  and  unpaid  upon  *lhe 
property,  and  secondly,  to  the  payment  of  the 
claim  of  the  complainant;  the  balance,  if  any, 
to  be  distributed  pro  rata  among  the  heirs  of 
Sarah  Jane  Manson.  A  trustee  was  appointed, 
who,  after  having  ffiven  notice  by  advertise- 
ment, was  to  proceed  to  make  the  sale  as  afore> 
said,  and  thereafter  to  report  the  same  to  the 
court,  and  upon  final  ratification  thereof  to 
* 'convey  to  the  purchaser  or  purchasers,  by 
good  and  suflScient  deed,  all  right,  title,  and  in- 
terest of  said  defendants  or  any  of  them,  as  of 
said  complainant,  in  and  to  said  property." 

The  sale,  having  been  duly  made  and  re- 

Sorted  by  the  trustee,  was  finally  ratified  on 
[ay  18,  1875,  and  the  trustee,  W.  P.  Bell, 
subsequently  conveyed  the  property  to  Fred- 
erick Volk,  the  purchaser.  Volk  afterwards 
conveyed  the  same  to  Louis  SchmfST,  Edward 
Scbmid,  and  Alexander  Schmid,  and  they,  by 
deed  dated  June  21, 1890,  conveyed  to  Charles 
0.  Duncanson.  The  proceeds  of  sale  were  ap- 
plied in  accordance  with  the  terms  of  the  de- 
cree, but  there  does  not  appear  to  have  been 
any  balance  for  distribution  among  Sarah  Jane 
Man3on!8  heirs  at  law. 
William  L.  Manson  died  in  the  year  1877. 
The  present  suit  was  commenced,  as  afore- 
said, by  Frederick  L.  Manson.  who  filed  his 
bill  of  complaint  in  the  said  court  on  June  20. 
1892.  The  bill  set  out,  in  substance,  the  facts 
stated  above,  and  alleged  that,  upon  the  death 
of  Sarah  Jane  Manson,  the  complainant  and 
Cecelia  M.  Manson  and  William  H.  Walters 
became  the  owners,  by  purchase,  of  the  said 
parcel  15,  by  virtue  of  the  aforesaid  deeds  of 
1862  and  1865;  that  nothing  set  out  in  the  said 
creditor's  bill  served  to  give  the  court  jurisdic- 
tion of  the  subject-matter  thereof,  or  of  any 
person  mentioned  therein,  and  that  the  court 
had  no  jurisdiction  to  make  any  order  in  the 
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said  proceedings  except  an  order  dismissing 
the  bill. 

It  was  further  alleged  that  in  April.  1873. 
the  complainant,  while  a  minor,  enlisted  with 
the  consent  of  his  father  in  the  Fourth  United 
States  Cavalry,  and  remained  in  the  army  until 
1881,  when  he  was  honorably  discharged;  that 
during  the  intervening  time  he  was  stationed 
at  military  posts  in  Texas  *and  Kansas, [539 
and  since  his  discharge  had  resided  continu- 
ously in  Illinois  and  Kansas;  that  until  Au- 
gust 15, 1891,  he  had  no  knowledge  of  the  said 
equity  proceedings,  or  of  the  said  answer  or 
any  answer  filed  or  intended  to  be  filed  therein 
in  his  behalf,  or  of  the  existence  of  the  said 
deeds  of  1862  and  1865.  or  the  interest  they 
vested  in  him,  or  of  the  said  condemnation 
proceedings;  that  shortly  after  learning  of  the 
existence  of  the  deeds,  and  of  the  record  in 
the  said  suit,  he  filed  a  petition  in  the  condem- 
nation proceedings,  claiming  the  proceeds  of 
parcel  15,  but  that,  as  he  was  informed,  and 
believed,  the  court  was  of  opinion  that  it  had 
no  Jurisdiction  in  those  proceedings  to  pass 
upon  contested  claims  to  the  said  proceeds. 
The  complainant  further  alleged  that  hissister, 
Cecelia  M.  Mansun,  left  home  shortly  after  his 
enlistment  in  the  army,  and  sought  her  own 
livelihood;  that  since  the  complainant  was  in- 
formed of  the  property  interests  in  question  he 
had  made  diligent  inquiry  concerning  the 
whereabouts  of  his  said  sister  and  of  his  said 
brother.  William  H.  Walters,  and  had  been 
unable  to  learn  anything  concerning  the  where- 
abouts of  his  sister  since  1880,  or  of  his  brother 
for  several  years  prior  thereto,  and  that  there- 
fore he  believes  them  both  to  be  dead,  and  to 
have  died  intestate,  leaving  the  complainant 
their  only  heir  at  law. 

The  complainant  prayed  the  court  to  declare 
that  all  decrees,  orders,  and  proceedings  had 
in  the  said  suit  were  null  and  void  for  want  of 
jurisdiction;  that  the  sale  made  and  the  deed 
executed  by  the  trustee  appointed  in  that  suit, 
as  well  as  all  other  deeds  executed  under  the 
decree  therein,  were  void  and  of  no  effect; 
and  that  the  complainant  was  the  legal  and 
equitable  owner  of  parcel  15  at  the  time  of  the 
condemnation  of  the  same,  and  was  entitled  to 
the  said  fund.  He  further  prayed  that  the  de- 
fendant might  be  enjoined  from  receiving  the 
fund. 

The  defendant  filed  his  answer  on  Septem- 
ber 6,  1892,  insisting  that  the  said  court  had 
before  it,  by  due  process  of  law,  all  the  parties 
in  interest,  and  therefore  had  juris<liction  to 
enter  the  said  decree  and  to  order  the  said  sale, 
and  that  the  defendant's  title,  acquired  bv  con- 
veyance under  the  decree,  *was  valid.  [540 
He  denied  the  a?legations  of  th.e  complainant 
as  to  the  time  when  he  was  first  informed  of  the 
said  suit,  and  alleged  that  it  would  be  inequi- 
table if  the  complainant  should  be  allowed  the 
benefit  of  any  alleged  defect  in  the  said  pro- 
ceedings in  view  of  the  fact  of  his  having 
waited  until  the  expiration  of  fourteen  years 
after  the  death  of  William  L.  Manson,  who 
could  have  testified  as  to  the  complainant's 
knowledge  of  the  proceedings,  and  until  the 
expiration  of  sixteen  years  after  the  sale,  be- 
fore setting  up  any  claim  to  the  property;  that 
since  the  sale  the  respective  holders  of  the 
property  had  been  in  the  ooen,  notorious,  and 
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adverse  possession  thereof  under  tbe  decree; 
thai  the  complainant  had  been  guilty  of  laches, 
and  on  that  accouot  was  not  entitled  to  relief. 
The  defendant  asked  for  strict  proof  of  the  al- 
leged death  and  intestacy  of  the  complainant's 
sister  and  brother,  provided  proof  of  the  same 
should  be  material.  He  prayed  that  it  might 
have  the  full  benefit  of  all  objections  to  tbe 
bill  that  could  have  been  raised  and  availed  of 
upon  demurrer  thereto. 

Replication  was  entered  and  testimony 
taken,  and  on  June  14,  1893,  after  final  hear- 
iDg,  a  decree  was  entered  whereby,  *'it. ap- 
pearing to  the  court  from  an  examination  of 
the  record  in  equity  cause  numbered  8796, 
referred  to  in  this  cause,  that  there  was  noth- 
ing set  forth  and  contained  therein  to  give 
the  court  jurisdiction  to  sell  the  real  estate 
described  therein,"  it  was  ordered  and  ad- 
Judged  that  the  decree  entered  in  the  said 
cause  was  null  and  void;  that  the  deeds  made 
under  that  decree  were  void  and  passed  no 
title;  that  the  defendant  had  no  title  to  parcel 
15  at  the  time  of  the  condemnation,  and  was 
not  entitled  to  the  proceeds  thereof;  that  the 
defendaui's  plea  of  laches  be  not  sustained; 
and  that  the  fund  in  the  registry  of  the  court 
be  paid  to  the  complainant,  his  solicitor  of 
record,  or  assigns. 

Duncanson  thereupon  appealed  to  the  court 
of  appeals  of  the  District  of  Columbia,  where 
the  decree  of  the  court  below  was  reversed. 
Manson  then  appealed  to  this  court. 

Messrs.  Walter  H.  Smith  and  Charles  H, 
Armes  for  appellant. 

Messrs,  William  F.  Matting^ly  and  Henry 
Wise  Garnett  for  appellee. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

The  only  matter  for  our  consideration  relates 
to  the  validity  of  a  decree  of  the  supreme  court 
of  the  District  of  Columbia  of  May  18,  1875. 
ratifying  and  confirming  the  sale  of  the  prop- 
erty in  dispute,  and  that  depends  upon  the 
solution  of  the  question  whether  that  court 
bad  jurisdiction  of  the  person  of  Frederick 
L.  Manson  and  of  the  subject-matter  of  the 
•uit  in  which  the  decree  was  entered. 

There  was  no  service  of  a  subpi^^na  upon 
Frederick  L.  Manson,  but  there  was  an  ap- 
pointment of  a  guardian  ad  litem  by  com- 
missioners appointed  by  the  court;  and  an 
answer  was  taken  and  filed  by  such  guar- 
dian. Such  a  method  of  appointment  of  a 
ffuardian  ad  litem  is  spoken  of  in  Bank  of 
United  States  v.  Hitchie,  83  U.  8.  8  Pet.  1^8 
[8:890],  as  according  to  the  most  approved 
usage.  A  f  ulj  discussion  of  this  subject  and 
of  the  law  as  it  existed  in  Maryland  prior  to 
the  erection  of  the  District  of  Columbia  will 
be  found  in  the  case  of  Snatodcn  v.  Snoioden, 
1  Bland,  Ch.  550,  and  the  case  of  Hammond  v. 
Hammond,  2  Bland,  Cb.  306,  350;  and  wherein 
the  practice  of  bringing  in  a  nonresident 
minor  by  the  appointment  of  a  guardian  ad 
Utem,  and  thus  subjectiog  him  to  a  decree  for 
the  partition  of  lana,  and  for  the  sale  of  lands 
to  pay  the  debts  of  a  decedent,  is  recognized 
as  usual  and  proper. 

In  the  case  of  New  York  L.  Ins.  Co.  v. 
Bangs,  108  U.  8.  485  [26:  580],  this  court  held 
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that  it  was  not  competent  for  the  Federal 
courts  to  appoint  a  guardian  ad  litem  for  a 
nonresident  or  absent  infant,  so  as  to  subject 
him  to  a  purely  personal  claim.  But  it  was 
distinctly  admitted  that  where  the  infant  had 
an  interest  in  real  estate  within  the  state  or 
district,  the  rule  was  otherwise,  and  that  tbe 
power  to  appoint  a  guardian  ad  litem  in  such 
a  case  was  founded  m  the  general  powers  of 
courts  of  equity.  In  this  case  it  was  said: 
"Our  attention  has  been  called  to  several  cases 
of  the  state  courts,  in  which  it  has  been  held 
that  a  'decree  or  judgment  could  not  be[542 
collaterally  attacked,  though  rendered  in  a 
case  where  a  guardian  ad  litem  had  been 
appointed  without  service  of  process  on  the 
infant.  Such  are  the  cases  of  Preston  v. 
Dunn,  25  Ala.  507;  Bobb  v.  Irwin,  15  Ohio, 
689;  and  Oronfier  v.  Puymirol,  19  Cal.  629. 
All  of  them  are  illustrative  of  the  position 
we  have  stated;  they  all  relate  to  the  interest 
of  the  infant  in  real  property  in  the  state." 

In  the  answer,  which  was  sworn  to  by  the 
guardian,  Frederick  L.  Manson  said  that  he 
was  an  infant  under  twenty  one  years  of  age. 
that  he  claimed  such  interest  in  the  premises 
as  he  was  entitled  to,  and  submitted  such  in- 
terest to  the  protection  of  the  court.  This  an- 
swer was  subscribed  and  sworn  to  on  the  Ist 
day  of  December,  1874.  In  his  testimony, 
taken  in  the  present  case,  Manson  claims  to 
have  been  past  twenty-one  years  of  age  when 
that  answer  was  made.  If  so.  as  the  evidence 
is  clear  that  he  was  present  when  the  appoint- 
ment of  the  guardian  was  made,  he  must  be 
deemed  to  have  regarded  the  answer  as  his 
own,  and  cannot  be  heard  to  repudiate  it  in  a 
collateral  proceeding. 

Moreover,  it  may  be  claimed  with  some 
show  of  reason  that  if  the  trust  deeds  of  1862 
and  1865  really  vested  the  legal  title  to  the 
land  in  question  in  Erastus  Poulson,  subject 
to  the  trusts  set  forth  in  those  instruments, 
and  such  is  the  theory  of  the  complainant's 
bill  in  the  present  suit,  he,  as  trustee,  repre- 
sented all  the  parties  beneficially  interested, 
and  they,  even  if  not  parties,  are  bound  by 
the  decree  unless  it  Is  impeached  for  fraud 
or  collusion  between  him  and  the  adverse 
parties. 

In  8haw  v.  Norfolk  County  R  Co,  ti  Gray, 
162,  it  was  said: 

"  The  rule  of  equity  pleading,  that  all  per- 
sons interested  in  the  subject-matter  of  the 
suit,  and  whose  rights  may  be  affected  by  a 
final  decree,  must  be  made  parties  to  the  bill, 
is  subject  to  several  exceptions,  which  are  as 
well  established  as  the  rule  itself.  ...  It 
has  been  held  that,  where  persons  are  made 
trustees  for  the  payment  of  debts  and  legacies, 
a  suit  may  be  sustained  in  which  the  trustees 
only  are  either  plaintiffs  or  defendants,  with- 
out joining  the  creditors  or  legatees  for  whom 
*they  are  trustees,  and  whose  rights  [543 
and  interests  are  directly  involved  in  the  case. 
Fenn  v.  Craig,  8  Younge  &  C.  21«.  Upon 
this  principle,  it  has  been  decided  by  this 
court  that,  in  a  bill  concerning  the  title  to  the 
as*>ets  of  an  insolvent  debtor,  it  is  suflScient, 
without  joining  the  creditors,  to  make  the  as- 
signees parties,  who  alone  have  the  right  to 
claim  the  property,  the  legal  title  being  In 
them;  and  who  are  authorized  and  empow. 
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ered  and  whose  duty  It  Is,  to  represent  the 
interests  of  and  to  act  for  all  the  creditors 
interested  in  the  trust.  Stevenson  v.  Austin^  8 
Met.  474.  In  like  manner,  it  has  been  deter- 
mined that  a  trustee  holding  a  mortgage  in 
trust  for  several  creditors  may  maintain  a 
bill  to  foreclose,  without  joining  his  eestuis 
que  trust  as  parties. 

"The  principle  seems  to  be  well  settled 
that  in  an  action  by  a  creditor  to  reach  trust 
property,  in  the  hands  of  administrators  or 
trustees  who  have  the  control  of,  and  whose 
duty  it  is  to  protect,  the  property,  the  cestuis 
que  trust  need  not  be  joined  as  parties.  The 
defense  of  the  trustees  is  their  defense,  and 
their  presence  in  court  is  not  necessary  to 
the  protection  of  their  interests."  Winsloto 
V.  Minnesota  d  P.  R  Co.  4  Minn.  817  [77 
Am.  Dec.  519]. 

In  the  case  of  Kerrison  v.  Stewart,  93  U.S. 
155  [23:  843],  the  question  was  whether  the 
creditors  of  an  insolvent  firm,  in  whose  favor 
a  deed  of  trust  had  been  executed  by  the  firm, 
were  bound  by  a  decree  against  the  trustee,  and 
this  court  held  that  * 'where  a  trustee  is  invested 
with  such  powers,  and  subjected  to  such  obli- 
gations, that  his  beneficiaries  are  bound  by 
what  is  done  against  him  or  by  him. they  are  not 
necessary  parties  to  a  suit  against  film  by 
%  stranger  to  defeat  the  trust  in  whole  or  in 
part.  In  such  case,  he  is  in  court  on  their 
oehalf ;  and  they,  though  not  parties,  are  con- 
cluded by  the  decree,  unless  ft  is  impeached 
for  fraud  or  collusion  between  him  and  the 
adverse  party." 

With  the  proper  parties  before  the  court, 
the  next  Question  is  whether  the  court  had 
such  jurisdiction  over  the  subject-matter  of 
the  suit  as  to  protect  its  decree  from  attack  in 
a  collateral  proceeding. 

That  the  bill  in  this  case  is  collateral  in  its 
nature  is  obvious.  It  does  not  seek  the  correc- 
£(44J  tion  of  errors  in  the  proceedings  or  *de- 
cree  in  the  former  case.  Its  avowed  object  is  to 
have  the  former  proceedings  declared  null  and 
void,  because  taken  in  a  court  without  Jurisdic- 
tion of  either  person  or  subject-matter. 

That  the  court  had  jurisdiction  to  decree  the 
•ale  of  real  estate  to  pay  the  debts  of  a  deceased 
debtor  and  owner  is  undeniable.  The  bill  con- 
tained averments  that  the  complainant  was  a 
creditor  of  the  estate  of  Sarah  J.  M.  Manson; 
that  the  decedent  had  died  intestate  as  to  her 
real  estate  situated  in  the  city  of  Washington 
and  District  of  Columbia;  that  the  personal 
estate  was  inadequate  to  pay  the  debts  of  the 
decedent;  that  the  decedent,  at  the  time  of  her 
decease,  was  seised  of  described  real  estate. 
These  are  the  usual  and  necessary  allegations 
of  a  bill  in  such  a  case,  and,  if  found  to  be 
true,  plainly  warranted  a  decree  of  sale. 

It  is  true  that  Erastus  Poulson,  trustee,  was 
made  a  party  defendant,  and  that  the  several 
deeds  of  1862  and  lb65,  creating  and  defining 
the  trust,  were  referred  to,  and,  in  effect,  made 
part  of  the  bill,  and  also  copies  of  the  will  of 
the  decedent  and  of  letters  of  administration 
thereon. 

It  is  claimed,  on  behalf  of  the  appellant, 
that  the  bill  did  not  sufficiently  allege  the  ex- 
istence of  unpaid  debts.    The  allegation  in 
question  was  as  follows: 
"Your  complainant  settled  the  estate  of  Sarah  j 
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J.  M.  Manson,  deceased,  by  virtue  of  certain 
letters  of  administration  e,  t,  a.  issued  from 
the  office  of  the  register  for  the  probate  of  wills 
and  granting  letters  of  administration,  in  and 
for  the  city  of  Philadelphia,  a  certified  copy  of 
which  is  hereto  annexed  and  marked  'Com- 
plainant, Exhibit  A,'  as  part  of  this  bill;  and 
the  personal  estate  of  the  said  decedent  has 
been  fully  and  finally  administered  and  the 
same  would  have  proved  insufficient  and  in- 
adequate to  pay  the  debts  of  the  estate,  but 
your  complainant  made  advances  out  of  his 
own  fund  to  pay  the  indebtedness  of  said  estate 
in  full,  and  said  advances,  together  with  assets 
of  the  estate,  paid  in  full  all  the  just  claims  filed 
and  proved  against  said  decedent,  and  your 
complainant  has  paid  out  of  his  own  funds,  on 
said  account,  over  and  above  assets  coming  into 
his  hands,  the  sum  of  $2,051,  which  amount 
is  justly  due  him,  and  there*  remains  [545 
no  fund  from  which  to  reimburse  him,  unless 
the  real  estate  hereinbefore  described  be  sold 
and  so  much  of  the  proceeds  as  may  be  neces- 
sary be  applied  to  the  payment  of  your  com- 
plainant's claim." 

I  We  are  unable  to  accept  the  appellant's  con- 
tention that  these  allegations,  taken  to  be  true, 
do  not  disclose  the  existence  of  debts  collectible 
by  proceedings  in  the  District  court,  and  that 
an  administrator  with  the  will  annexed  cannot 
be  reimbursed  for  advances  made  by  him  in 
the  process  of  settling  the  estate. 

At  all  events,  even  if  the  District  court  erred 
in  holding  that  the  allegations  and  proof  were 
sufficient  to  establish  the  existence  of  a  collect- 
ible debt,  such  an  error  did  not  invalidate  the 
decree  so  as  to  subject  it  to  attack  by  a  collat- 
eral proceeding. 

The  next  contention,  and  one  that  has  been 
ably  argued,  is  that  the  bill  for  a  sale  showed 
that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter, because  it  showed  that  Sarah  J. 
Manson,  the  decedent,  had  no  interest  in  the 
realty  at  the  time  the  bill  was  filed;  that  she 
had  had  a  life  estate  only. 

It  must  be  conceded  that  if  the  property  sold 
was  not  owned  by  the  decedent,  and  was  not 
subject  to  her  debts,  the  decree  of  sale  was 
void;  and  it  must  also  be  conceded  that,  by  the 
allegations  of  the  bill,  the  court  was  obliged 
to  take  notice  of  the  contents  and  legal  import 
of  the  deed  creating  and  defining  Poulson's 
estate  as  trustee. 

It  is  admitted  that  the  real  estate  in  question 
was  paid  for  by  moneys  belonging  to  Mrs. 
Manson;  that,  under  the  terms  of  the  trust 
deeds,  she  had  the  right  to  occupy  the  prem- 
ises, and  to  receive  the  rents  and  profits  thereof 
for  her  sole  and  separate  use,  her  receipt  alone 
being  a  valid  discharge  for  such  rents  and 
profits;  that  it  should  be  lawful  for  her,  at  any 
time,  and  from  time  to  time,  during  her  life,  to 
dispose  of  said  premises  either  by  absolute  sale 
or  mortgage  thereof  as  she  might  think  proper, 
that,  in  default  of  any  such  sale  or  mortgage, 
or  so  far  as  the  same  shall  not  extend,  upon 
further  trust  for  such  person  or  persons,  and  foi 
such  estateand  in  such  parts,8hares,and  propor- 
tions, as  she,  the  said  Sarah  J.  *Manson.[546 
should  or  might  from  time  to  time,  by  any  deed 
or  instrument  of  writing.or  by  her  last  will  and 
testament,  under  her  hand  and  seal  (which  will 
she  was  authorised  to  make),  limit,  direct,  or 
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appoint,  give  or  devise,  the  same;  and  in  de- 
fault of  any  such  limitHtion,  direction,  and  ap- 
pointment, gift  or  devise,  in  trust  for  such  child 
or  children  as  she  should  leave  surviving  her, 
and  the  issue  of  any  deceased  child,  such  issue 
taking  his,  her,or  their  parent  or  parents'  share; 
and  for  default  of  all  such  children  or  issue, 
then  in  trust  for  the  right  heirs  of  the  said 
Sarah  J.  Manson  forever;  and  that  all  money 
which  should  or  might  be  raised  by  sale  or 
mortgage  of  the  said  premises  or  any  part 
thereof  should  be  paid  to  the  said  Sarah  J.  Man- 
son  and  be  disposed  of  as  she  should  or  might 
think  best,  her  receipt  being  a  viilid  discharge 
therefor,  the  party  paying  the  same  not  being 
bound  to  see  to  the  application  or  disposition 
thereof. 

The  record  does  not  inform  us  upon  what 
▼lew  of  the  legal  import  of  these  provisions 
the  District  court  proceeded  in  awarding  the 
decree  of  sale.  It  may  have  been  thought  that 
such  a  trust  did  not  protect  the  real  estate 
described  from  the  creditors  of  Sarah  J.  Man 
son.  either  during  her  life  or  at  her  death. 
JS'ichoU  V.  Eat4)n,  91  U.  8.  716  [23:  254].  Or 
the  court  may  have  regarded  the  will  of  Sarah 
J.  Manson,  though  not  so  executed  as  to  per- 
mit it  to  be  prov^  in  the  District  of  Columbia, 
as  a  sut!icient  exercise  of  the  power  of  appoint- 
ment, in  which  case,  according  to  a  rule  well 
established  in  England  and  in  this  country, 
where  a  person  has  a  general  power  of  appoint- 
ment, either  by  deed  or  will,  and  executes  this 
power,  the  property  appointed  is  deemed,  in 
equity,  part  of  his  assets,  and  subject  to  the 
demands  of  his  creditors  in  preference  to  the 
claims  of  his  voluntary  appointees  or  legatees. 
Clapp  V.  Ingraham,  126  Mass.  200;  Brandies 
▼.  Cochrane,  112  U.  S.  844  [28:  7601. 

We  do  not  wish  to  be  understooif  as  intimat- 
ing that  either  of  such  views  would  have  been 
a  sound  construction  of  the  trust  deed;  but  we 
do  say  that  these  were  questions  before  the 
District  court  for  decision,  and  if  any  error 
was  committed  by  that  court  the  remedy  was 
by  appeal  or  by  a  bill  of  review  if  duly  filed. 

547]  *We  adopt  the  lan/i^uage  and  reasoning 
of  the  court  of  appeals  in  t)iis  case: 

"It  is  certainly  the  policy  of  the  law  to 
maintain  judicial  sales,  and  every  reasonable 
intendment  should  be  indulged  to  uphold  them. 
Otherwise  the  public  would  become  distrust- 
ful, and  fair  prices  for  property  sold  under 
judicial  authority  would  seldom  be  obtained. 
Purchasers,  while  they  are  required  to  take 
notice  of  the  existence  and  terms  of  the  decrees 
or  judgments  under  which  they  purchase,  and 
as  to  the  parties  bound  thereby,  cannot  be  re- 
quired to  become  judicial  critics,  and  to  pass 
in  review,  at  their  peril, upon  the  correctness 
of  the  proceedings  upon  which  the  judgments 
or  decrees  may  be  founded.  As  was  per- 
tinently said  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Thompson  ▼. 
Tolmie,  27  U.  S.  2  Pet.  168  [7:  8851:  'After  a 
lapse  of  years,  presumptions  must  be  made  in 
favor  of  what  does  not  appear.  If  the  pur- 
chaser was  responsible  for  the  mistakes  of  the 
court,  in  point  of  fact,  after  they  had  adjudi- 
cated upon  the  facts,  and  acted  upon  them, 
these  sales  would  be  snares  for  honest  men. 
The  purchaser  ...  is  not  bound  to  see 
whether  the  court  was  mistaken  in  the  facts  of 
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debts  and  children.  The  decree  of  the 
orphans'  court  in  a  case  within  its  jurisdic- 
tion Is  reversible  only  on  appeal,  and  not  col- 
laterally in  another  suit.  .  .  .  When 
u  court  has  jurisdiction  it  has  a  right  to 
decide  every  question  that  may  arise  in  the 
cause;  and  whether  its  decisions  be  correct  or 
not,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  other  court.'  These  prin- 
ciples appl^  in  all  respects  and  with  special 
force  in  this  case.  It  was  for  the  court  whose 
decree  is  attempted  to  be  impeached,  not  only 
to  decide  on  the  facts  before  it.  but  upon  the 
construction  and  legal  efifect  of  all  deeds  and 
muniments  of  title  upon  which  the  proceed- 
ing  was  based.  The  court  having  general 
jurisdiction  over  .the  subject-matter  of  decree- 
ing the  sale  of  real  estate  of  a  deceased  debtor 
for  the  payment  of  debts,  had  the  right  and 
was  requifed  to  determine  the  question  as  to 
the  liability  of  the  property  for  the  debts,  and 
whether  the  case  was  within  its  jurisdiction; 
and  though  its  decision  may  have  been  erro- 
neous, it  could  only  be  reversed  upon  a  direct 
appeal." 

^"It  is  of  no  avail,"  said  this  court  in  [548 
Cooper  V.  Reynolds,!!  U.  S.  10  Wall.  808[19: 9311. 
"to  show  that  there  are  errors  in  that  record, 
unless  they  be  such  as  prove  that  the  court  had 
no  jurisdiction  of  the  case,  or  that  the  judg- 
ment rendered  was  beyond  Its  power.  This 
principle  has  been  often  held  by  this  court  and 
by  all  courts,  and  it  takes  rank  as  an  axiom  of 
the  law." 

And  in  Nash  v.  WiJUams,  87  U.  8.  20  Wall. 
226  [20:  254],  it  was  declared  that  *'the  settled 
rule  of  law  is,  that  jurisdiction  having  at- 
tached in  the  original  case  everything  done 
within  the  power  of  that  jurisdiction,  when 
collaterally  questioned,  is  to  be  held  conclusive 
of  the  rights  of  the  parties,  unless  impeached 
for  fraud." 

Having  concluded  that  the  District  court 
had  jurisdiction  over  the  parties  and  the  sub- 
ject matter,  and  that  its  decree  cannot  be  suc- 
cessfully impeached  in  this  collateral  proceed- 
ing, it  is  unnecessary  to  consider  other 
questions  suggested  In  the  record  and  discussed 
in  the  briefs  of  the  counsel. 

Thedecree  of  the  Court  of  Appeals  is  qfflrmed. 


Ex  parU  LENNON. 

(See  S.  C.  Reporter's  ed.  548-587.) 

Habeas  corpus— jurisdiction — suit  to  enforce  in- 
terstate commerce  act — ir^ unction— ^^otjection 
to — limit  of  restraint — contempt  of  an  ir^june- 
tion. 

L  A  writ  of  habeas  corpus  cannot  be  made  use  of 
to  perform  the  functions  of  a  writ  of  error  or  an 
appeal. 

2.  Where  the  requisite  citisenship  appears  upon 
the  face  of  the  bill,  the  jurisdiction  of  the  court 
cannot  be  collaterally  attacked  by  evidence  de- 

NOTK.— ^8  to  when  habeas  etfrrnu  may  iamu  and 
when  not;  and  from  what  courts  and  by  what  fwlgea: 
what  may  be  inquired  into  by  writ  o/,— see  note  to 
United  States  v.  Hamilton,  1:  490. 

As  to  what  questions  may  be  considertd  on  habtas 
corpus^  see  note  to  Ex  parte  Garll,  27:2881 
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hon  tbe  record  apon  habeas  corpus  by  one  who 
was  Dot  a  party  to  the  original  case. 
Sb  A  bill  to  enforce  provisions  of  the  interstate 
oommeroe  act  of  1887  by  reqiiiriTis:  a  railroad 
oompaay  to  receive  cars  from  another  line  in  the 
course  of  interstate  business  to  within  the  juris- 
diction of  a  Federal  court,  irrespective  of  the 
cltizensbip  of  the  parties. 

4.  A  person  having  actual  notice  of  an  injunction 
to  amenable  thereto,  although  he  was  not  a  party 
to  the  suit  in  which  tbe  injunction  was  issued, 
and  has  not  been  served  with  process,  or  with  no- 
tice of  applioatioo  for,  or  a  copy  of,  the  injunc- 
tion. 

6.  An  injunction  against  ref  usinir  to  extend  to  a 
certain  railway  such  facilities  for  the  Interchange 
of  traffic  on  interstate  business  as  are  enjoyed  by 
other  companiea.  and  against  refusing  to  receive 
its  cars  billed  from  one  state  to  another,  is  not 
subject  to  tbe  objection  that  it  attempts  to  com- 
pel the  performance  of  personal  contracts  for 
service  by  railroad  employees. 

€.  Equity  to  not  limited  to  the  restraint  of  a  con- 
templated or  threatened  action,  but  may  even  re- 
quire affirmative  action  where  the  circumstances 
of  the  case  demand  it. 

7.  An  announcement  that  he  quits  the  service, 
made  by  a  locomotive  engineer  when  ordered  to 
take  into  his  train  a  car  which  hto  brotherhood 
had  t>oycotted,  will  not  relieve  him  from  iinbility 
for  contempt  of  an  injunction  agniust  refusing 
to  receive  such  cars,  when  he  made  the  an- 
nouncement merely  as  a  trick  and  device  to 
avoid  obeying  the  order  of  the  court,  and  as  soon 
as  be  was  instructed  by  the  brotherhood,  after  be 
had  held  tbe  train  for  a  few  hours,  continued 
with  thto  train  to  its  destination,  and  said  nothing 
more  about  quitting. 

[No.  254.] 

Bubmitted  March  SO,  1897.    Decided  April  29, 

1897. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decree  of  that  court 
affinning  the  decree  of  the  Circuit  Court  of  the 
United  Slates  for  the  Northern  District  of  Ohio 
dismissing  a  petition  for  a  writ  of  habeas  cor- 
pus, to  reiieye  James  Lenoon  from  custody  for 
contempt  in  disobeying  an  injunction.  Judg- 
ment of  court  of  appeals  affirrned. 

See  same  case  below,  64  Fed.  Rep.  746,  19 
L.  R.  A.  395,  6  Inters.  Com.  Rep.  545,  22  U. 
6.  App.  661. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  petition  for  a  writ  of  habeas  cor- 
pus originally  filed  in  the  circuit  court  for  the 
northern  district  of  Ohio. 

The  petitioner  alleged  that  be  was  a  citizen 
of  the  state  of  Ohio,  and  was  unlawfully  re- 
strained of  his  liberty  by  the  marshal,  under 
an  order  of  the  circuit  court  of  the  United 
States,  made  in  a  case  pending  in  that  court, 
wherein  tbe  Toledo.  Ann  Arbor,  &  North 
Michigan  Railway  Company,  a  corporation  of 
the  state  of  Michigan,  was  complainant,  and 
•everal  railway  companies,  citizens  of  Ohio. 


as  well  as  the  Michigan  Central  Railroad  Com- 
pany, a  citizen  of  Michigan,  were  defendants. 

The  bill  in  that  case,  which  was  annexed  to 
the  petition  as  an  exhibit,  averred  the  com* 
plainant  to  be  the  owner  of  a  line  of  railroad 
from  Toledo,  Ohio,  northwesterly  through  tbe 
state  of  Michigan ;  that  a  large  part  of  its  busi- 
ness consisted  in  the  transportation  of  freight 
cars  from  points  in  the  states  of  Michij^an, 
Minnesota,  and  Wisconsin  to  points  in  Ohio 
and  other  slates  east  thereof,  and  that  it  was 
engaged  as  a  common  carrier  in  a  large  amount 
of  interstate  commerce,  which  was  regulated 
and  controlled  by  the  interstate  commerce  act 
of  Congress.  The  bill  further  averred  that 
the  defendants'  lines  of  railroad  connected 
with  those  of  complainant  at  or  near  Toledo, 
and  that  a  large  and  important  part  of  its 
business  consisted  in  the  interchange  of  freight 
cars  between  the  defendant  and  complainant 
companies,  and  was  subject  to  the  provisions 
of  the  interstate  commerce  act;  that  it  was  the 
duty  of  the  defendant  companies  to  afford 
reasonable  and  equal  facilities  for  the  inter- 
change of  traffic,  and  to  receive,  forward,  and 
deliver  freight  cars  in  the  ordinary  transaction 
of  business,  without  any  discrimination;  that 
the  defendant  companies  and  their  employees 
had  given  out  and  threatened  that  they  would 
refuse  to  receive  from  complainant  cars  billed 
over  its  road  for  transportation  by  complainant 
to  their  destination. for  the  reason  that  the  com- 
plainant hademployed^as  locomotive  en- [550 
gineers  in  its  service  men  who  were  not  mem- 
bers of  the  Brotherhood  of  Locomotive  Engi- 
neers, "an  irresponsible  voluntary  associa- 
tion." and  that  the  locomotive  engineers  in  tbe 
employ  of  the  defendant  companies  bad  re- 
fused to  handle  cars  to  be  interchanged  with 
the  complainant's  road;  notwithstanding  that 
they  continued  to  afford  the  other  railroad 
companies  full  and  free  facilities  for  the  inter- 
change of  traffic,  while  refusing  to  transact 
such  business  with  the  complainant,  thereby 
illegally  discriminating  against  it. 

Upon  the  filing  of  this  bill,  and  upon  the 
application  of  the  complainant,  the  circuit 
court  issued  an  injunction  against  the  defend- 
ants, their  officers,  agents,  servants,  and  em- 
ployees, enjoining  them  from  refusing  to  af- 
ford and  extend  to  the  Toledo,  Ann  Arbor,  A 
North  Michigan  Railway  Company  the  same 
facilities  for  an  interchange  of  interstate  busi- 
ness between  the  companies  as  were  enjoyed 
by  other  railway  companies,  and  from  refus- 
ing to  receive  from  the  complainant  company 
cars  billed  from  points  in  one  state  to  points  in 
another  state,  which  might  be  offered  to  the 
defendant  companies  by  the  complainant. 

The  injunction  was  served  upon  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, one  of  the  defendants,  one  of  whose  em- 
ployees was  the  appellant,  James  Lennon,  a 
locomotive  engineer,  who  had  received  notice 
of  the  injunction,  and,  still  continuing  in  the 
service  of  the  company,  had  refused  to  obey  it. 


Ab  to  mspenirfon  of  writ  of  habeas  eorptis,  see  note 
to  Luther  v.  Borden,  12: 68L 

Aa  to  when  an  injundUm  to  restrain  ads  of  public 
oj^eenwiXLhegranted^  see  note  to  Mississippi  v. 
Johnson,  18:  4Sn, 

A8  to  power  of  court  to  punieh  for  contempt,  see 
note  to  Ex  parts  Boblnson,  22: 205. 
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That  there  Una  review  of  decree  puntshinofor  eon^ 
tempt:  limits  to  rule —eee  note  to  New  Orleans  v. 
New  York  MaU  8.  8.  Co.  22:  354. 

Hiat  wherean  ilUgal  combination  is  proved,  dedO' 
rations  of  one  abmU  the  enterprise  are  evidenes 
aoainst  co-conspirators^aee  note  to  Lincoln  v.Claflio, 
19:106. 
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Thereupon  the  Lake  Shore  Company  applied 
to  the  court  for  an  attachment  against  Leo- 
non,  and  certain  others  of  its  engineers  and 
firemen,  setting  forth  that,  with  full  knowl- 
edge of  the  injunction  theretofore  made,  they 
bad  refused  to  obey  the  order  of  the  court,  and 
deserted  their  locomotives  and  engines  in  the 
yard  of  the  company,  for  the  reason  that  Ann 
Arbor  cars  of  freight  were  in  the  trains  of  such 
company,  and  that  they  had  refused  to  haul 
Buch  cars  and  perform  their  serrice  for  that 
reason. 

The  persons  named,  including  the  petitioner 
Lennon,  being  served  with  an  order  to  show 
551]  cause,  appeared  in  pursuance  of  *8uch 
order  in  person  and  by  counsel,  and  witnesses 
were  examined  as  to  their  knowledge  of,  and  as 
to  their  violation  of,  the  order.  Thecourt  found 
that  Lennon  was  guilty  of  contempt  in  dis- 
obeying the  order  of  injunction,  and  imposed 
a  fine  of  $50  and  costs.  Toledo,  A.  A.  db  if.  M. 
R.  Co.  V.  Pennsylvanid  Co.  54  Fed.  Rep.  746 
[19  L.  R.  A.  395,  5;i^ters.  Com.  Rep.  545]. 

Thereupon  Lennon  filed  this  petition,  setting 
forth  the  above  facts,  and  alleging  that  the 
circuit  court  hiid  no  jurisdiction  or  lawful  au- 
thority to  arrest  or  proceed  against  him  in 
manner  as  aforesaid,  and  that  its  order  and 
judgment— whereby  he  was  committed  to  the 
custody  of  the  marshal — were  without  au- 
thority of  law  and  void:  (I)  that  such  order 
was  issued  in  a  suit  whereof  the  circuit  court 
bad  no  jurisdiction,  because  the  complainant 
and  one  of  the  defendants,  namely,  the  Michi- 
gan Central  Railroad  Company,  were,  at  the 
time  of  the  filing  of  the  bill,  and  ever  since 
have  been,  citizens  of  the  same  state,  and  that 
said  suit  did  not  arise  under  the  Constitution 
and  laws  of  the  United  States;  (2)  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  person  of 
the  petitioner,  because  he  was  not  a  party  to 
the  suit,  nor  served  with  any  subpoena  notify- 
ing him  of  the  same;  had  no  notice  of  the  ap- 
plication for  the  injunction,  nor  was  served 
with  a  copy  thereof;  nor  had  any  notice  what- 
ever of  the  issuing  of  such  injunction,  nor 
of  its  contents;  (3)  that  the  circuit  court  was 
also  without  jurisdiction  to  make  the  order, 
because  it  was  beyond  the  jurisdiction  of  a 
court  of  equity  to  compel  the  performance  of 
a  personal  contract  for  service  and  to  interfere, 
by  mandatory  injunction,  with  the  contract 
between  himself  and  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company. 

Upon  a  hearing  in  the  circuit  court  it  was 
ordered  that  thf>  petition  be  dismissed.  Len- 
non, after  appealing  to  this  court,  which  held 
it  had  no  jurisdiction  and  dismissed  the  appeal 
(150  U.  S.  39i5  [37: 1120]),  thereupon  appealed  to 
the  circuit  court  of  appeals  for  the  sixth  circuit, 
which  affirmed  the  decree  of  the  circuit  court 
{Lennon  v.  Lake  Shore  db  M.  8.  R.  Co,  22  U.  S. 
App.561),  whereupon  petitioner  applied  for  and 
obtained  a  writ  of  certiorari  from  this  court. 


Messrs.  G.  M.  Barber»  Walter  H. 
Smith*  Frank  H.  Hurd*  and  James  H. 
Southard  foi  James  Lennon. 

Mr.  Georg^e  C.  Greene*  by  special  leave, 
for  Lake  Shore  &  Michigan  Southern  Railway 
Company. 

1118 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  only  question  which  can  properly  be 
raised  upon  this  writ  is  whether  the  circuit 
court  exceeded  its  jurisdiction  in  holding  the 
petitioner  for  a  contempt  and  in  imposing 
upon  him  a  fine  therefor.  We  are  not  at  lib- 
erty to  consider  the  testimony,  or  to  inquire 
whether  the  facts,  as  they  appeared  upon  the 
hearing,  justified  the  action  of  the  circuit 
court.  It  is  only  upon  the  theory  that  the 
proceedings  and  judgment  of  the  court  were 
nullities  that  we  are  authorized  to  reverse  its 
action.  It  has  been  too  frequently  decided 
to  be  now  open  to  question,  that  a  writ  of 
habeas  corpus  cannot  be  made  use  of  to  per- 
form the  functions  of  a  writ  of  error  or  an  ap- 
peal. Ex  parte  Kearney,  20  U.  S.  7  Wheat 
38,  43  [5:391,  892];  Ex  parte  Terry,  128  U.  S. 
289  [32:4051;  Ex  parte  Cuddy,  131  U.  8.  280 
33:  154J;  Ex  parte  Nielsen,  131  U.  S.  176 
"33:  1181;  Ex  parte  Tyler,  149  U.  8.  1«7 
37:  690] ;  United  States  v.  Pridgeon,  153  U.  8. 
48  [38: 631]. 

Acting  upon  this  theory,  the  petitioner  claims 
that  the  circuit  court  exceeded  its  jurisdicUon 
in  adjudging  him  guilty  of  contempt,  for  the 
reason  that  it  had  no  jurisdiction  of  the  origi- 
nal bill,  because  one  of  the  defendants  to  such 
bill  was  a  citizen  of  the  same  state  with  the 
complainant;  because  petitioner  was  not  a 
party  to  the  suit  and  was  never  served  with  a 
subpcena  or  the  injunction;  and,  finally,  be- 
cause it  was  beyond  the  jurisidiction  of  a  court 
of  equity  to  compel  the  performance  of  a  per- 
sonal contract  for  service. 

1.  The  original  bill  averred  the  complainant 
— the  Toledo,  Ann  Arbor,  A  North  Michigan 
Railway  Company — to  be  a  corporation  and 
citizen  of  the  state  of  Michigan,  and  the  sev- 
eral railway  companies  defendant  to  be  citizens 
either  of  Pennsylvania  or  Ohio;  and  there  is 
nothing  in  the  record  of  *that  case  to  show[553 
this  averment  was  not  truo^  It  only  appears  that 
to  be  otherwise  by  an  allegation  in  the  petition 
for  the  habeas  corpus;  and  the  question  at 
once  arises  whether,  where  the  requisite  citi- 
zenship appears  upon  the  face  of  the  bill,  the 
jurisdiction  of  the  court  can  be  attacked  by  evi- 
dence dehors  the  record  in  a  collateral  pro- 
ceeding by  one  who  was  not  a  party  to  the  bill. 
We  know  of  no  authority  for  such  action. 
The  general  rule  is  that  parties  to  collateral 
proc^ings  are  bound  by  the  jurisdictional 
averments  inlhe  record,  and  will  not  be  per- 
mitted to  dispute  them  except  so  far  as  they 
may  have  contained  a  false  recital  with  respect 
to  such  parties.  Doubtless  the  averments  with 
regard  to  citizenship  might  have  been  directly 
attacked  by  anyone  who  was  a  party  to  that 
suit.  But  this  cannot  be  done  upon  habeas 
corpus.  MieliaeU  v.  Po9t,  88  U.  S.  21  Wall. 
398  [22:  520];  Hudson  v.  OuetiUr,  10  U.  S.  • 
Crunch.  281  [3:  224];  MeCor/niek  v.  SulUwiU, 
23  U.  S.  10  Wheat.  192.  199  [6:  300,  3031; 
Thompson  v.  Tolmie,  27  U.  S.  2  Pet.  157  (7: 
381];  Ex  parte  Watkins,  28  U.  S.  8  Pet  IW 
[7:650];  Orignon  v.  Ahtar,  43  U.  S.  2  How. 
319  [11:  283];  UnitedStates  v.  Arredondo,  31 
U.  S.  6  Pet  691.  709  [8:  547,  5541;  Florentine 
V.  Barton,  69  U.  S.  2  Wall.  210  [17:  783];  Om- 
stock  V.  Crawford,  70  U.  S.  8  Wall,  896  [18:34]; 
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Dyekman  v.  JTew  York,  6  N.  Y.  484;  Jackson 
▼.  Orau>ford$,  12  Wend.  588;  Betts  ▼.  Bagley, 
18  Pick.  572;  Fuh^  ▼.  Bom^M,  9  Leigh.  119. 
181.  88  Am.  Dec.  227;  JOnoeU  y.  AppUgaU,  152 
U.  8.  827  [88:  4631. 

Irrespective  of  tjiis,  however,  we  think  the 
bill  exhibited  a  case  arising  under  the  Consti- 
tution and  lawi  of  the  United  States,  as  it  ap- 
pears to  have  been  brought  solely  to  enforce  a 
compliance  with  the  provisions  of  the  Inter- 
state commerce  act  of  1887,  and  to  compel  the 
defendants  to  comply  with  such  act,  by  offer- 
ing proper  and  reasonable  facilities  for  the  in- 
terchange of  trcdfic  with  complainant,  and  en* 
Joining  them  from  refusing  to  receive  from 
complainant,  for  transportation  over  their 
lines,  any  car  which  might  be  tendered  them. 
It  has  been  frequently  held  by  this  court  that 
a  case  arises  under  the  Constitution  and  laws 
of  the  United  States  whenever  the  party 
plaintiff  sets  up  a  right  to  which  he  is  entitled 
under  such  laws,  which  the  parties  defendant 
deny  to  him,  and  the  correct  decision  of  the 
case  depends  upon  the  construction  of  such 
laws.  As  was  said  in  TenneMce  v.  Davis,  100 
554]  U.  S.  257.  264  [25:  648.  651]:  *  "Cases 
arising  under  the  laws  of  the  Unit^  States  are 
such  as  grow  out  of  the  legislation  of  Congress, 
whether  they  constitute  the  right  or  privilege, 
or  claim  or  protection,  or  defense  of  the  party, 
in  whole  or  in  part,  bj  whom  they  are  as- 
serted.'* See  also  Startn  v.  New  Tork^  115  U. 
8  257  [29:  390];  Kansas  P.  R.  Go.  v.  Atchison, 
T.  dsS.  F.  R.  Co.  112  U.  S.  414[28:7941;  Ames 
V.  Kansas,  Johnston,  111  U.  8.  462  [28:  487]; 
lieu  Orleans,  M.  &  T,  R,  Oo.  v.  Mississippi, 
102  U.  8.  185  [26:  96]. 

2.  The  facts  that  petitioner  was  not  a  party 
to  such  suit,  nor  served  with  process  of  sub- 
poena, nor  had  notice  of  the  application  made 
by  the  complainant  for  the  mandatory  injunc- 
tion, nor  was  served  by  the  officers  of  the  court 
with  such  injunction,  are  immaterial,  so  long 
as  it  was  made  to  appear  that  he  had  notice  of 
the  issuing  of  an  injunction  by  the  court.  To 
render  a  person  amenable  to  an  injunction  it 
is  neither  necessary  that  he  should  have  been 
a  party  to  the  suit  in  which  the  injunction  was 
issued;  nor  to  have  been  actually  served  with 
a  copy  of  it,  so  long  as  he  appears  to  have  had 
actual  notice.  High,  Id  j.  §  1444;  Mead  v.  Nor- 
Tie,  21  Wis.  812;  WeUesley  v.  Momington,  11 
Beav.  181. 

Conceding  the  question  whether  he  had  such 
notice  in  this  case  to  be  open  to  review  here, 
we  are  of  opinion  that  upon  the  facts  appear 
ing  in  this  record  this  question  must  be  an- 
swered, as  it  was  answered  in  the  court  below, 
in  the  affirmative.  The  testimony  upon  this 
point  is  fully  set  forth  in  the  opinion  of  the 
circuit  court  (54  Fed.  Rep.  746.  757  [19  L.  R 
A.  895,  5  Inters.  Com.  Rep.  545]),  and  it  es- 
tablishes beyond  all  controversy  that  Lennon 
had  notice  and  knowledge  of  the  injunction. 

It  appears  that,  immediately  after  the  in- 
junction order  was  granted  and  served  upon 
the  Lake  Shore  Company,  the  company  had 
copies  of  the  order  printed,  and  attached 
thereto  a  notice,  signed  by  its  superintendent, 
calling  the  attention  of  employees  to  the  in- 
junction: that  printed  copies  or  the  injunction 
and  notice  were  posted  on  all  Uie  bulletin 
boards  at  roundhouses  where  engineers  took 
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their  engines,  and  that  it  was  the  duty  of  engi- 
neers to  examine  all  notices  so  posted  before 
starting  on  their  runs.  Thaton  the  morning  of 
the  18tb  of  March,  Lennon  was  upon  his  engine 
at  Alexis,  *making  a  run  with  his  train [555 
from  Monroe  to  Toledo;  that  on  his  arrival  at 
Alexis,  and  before  he  refused  to  receive  and 
haul  the  Ann  Arbor  car,  Mr.  Chillcote,  an 
agent  of  the  Lake  Shore  Company,  handed  to 
him  (Lennon)  a  printed  copy  of  said  injunction 
order,  and  the  notice  signed  by  the  general  su- 
perintendent, and  he  received  and  examined 
them. 

Mr.  Chillcote  sajs:  '*  I  handed  him  these 
papers  and  he  said  he  had  seen  the  order; 
that  it  was  posted  somewhere;  I  think  at  the 
roundhouse,  I  think  at  Detroit.  I  wouldn't 
say  positive  as  to  that;  but  he  said  he  had 
seen  a  copy  of  it.  ...  I  simply  handed  it  to 
him.  and  he  said.  'We  understand  the  order,' 
or  '  We  have  seen  the  order,'  or  words  to  that 
effect."  Chillcote  further  says:  *'  He  stated 
when  I  handed  him  the  order,  before  he  read 
it,  that  he  understood  it." 

Mr.  Eeegan  testified  that  he  was  present 
when  the  copy  of  the  order  was  handed  to 
Lennon,  and  that  he  said,  '*  I  have  seen  it  be- 
fore." This  occurred  about  10  o'clock  a.  m., 
and  Lennon,  after  having  the  copy  of  the  or- 
der delivered  to  him  and  admitting  that  he 
had  seen  it  before  and  understood  it,  refused 
to  receive  the  Ann  Arbor  car  until  after  2:80 
p.  H.  when  he  received  a  telegram  from  Mr. 
Watson,  an  officer  of  the  Brotherhood  of  Lo- 
comotive Engineers,  saying,  *' You  can  come 
along  and  handle  Ann  Arbor  cars,"  and  he  then 
at  once  proceeded  with  his  train  to  Toledo,  re» 
ceiving  and  hauling  the  Ann  Arbor  car. 

8.  To  the  objection  that  it  was  beyond  the 
jurisdiction  of  a  court  of  equity  to  compel  the 
performance  of  a  personal  contract  for  serv- 
ice, and  to  interfere  by  mandatory  iniunc- 
tion  with  petitioner's  contract  with  the  railway 
company,  it  is  sufficient  to  say  that  nothing 
of  the  kind  was  attempted.  The  petitioner, 
as  one  of  the  employees  of  the  Lake  Shore 
railway,  was  enjomed  from  refusing  to  ex- 
tend to  the  Ann  Arbor  railway  such  facilities 
for  the  interchange  of  traffic  on  interstate 
commerce  business  between  such  railways  as 
were  enjoyed  by  other  companies,  and  from  re- 
fusing to  receive  from  the  Ann  Arbor  Compa- 
ny cars  billed  from  points  in  one  state  to  points 
in  other  states.  No  attempt  was  made  to  in  ter • 
fere  with  *pe ti tion er's  contract  with  his  [55€r 
own  company,  or  to  compel  a  continuance  of 
his  service  in  such  company.  There  could 
be  DO  doubt  of  the  power  of  the  court  to  grant 
this  injunction,  which  bore  solely  upon  the 
relations  of  the  railway  companies  to  each 
other.  It  was  alleged  in  the  bill  to  have  been 
a  part  of  the  regular  business  of  the  de- 
fendant roads  to  interchange  traffic  with  the 
Ann  Arbor  road,  and  the  inlunction  waf 
sought  to  prevent  an  arbitrary  discontinuance 
of  this  custom.  Perhaps,  to  a  certain  extent, 
the  injunction  may  be  termed  mandatory,  al- 
though its  object  was  to  continue  the  existing 
state  of  things,  and  to  prevent  an  arbitrary 
breaking  off  of  the  current  business  connec- 
tions between  the  roads.  But  it  was  clearly 
not  beyond  the  power  of  a  court  of  equity, 
which  is  not  always  limited  to  the  restraint 
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.  nf  the  case  demaDd  It. 
Ri-hiiitoii  V.  Lord  Byron,  1  Bro.  0.  C.  587; 
Uerrey  v.  Smih,  1  K»y  &  J.  380  i  Bendtl 
V.  Perry.  L.  R.  3  Eq.  4M;  Whiletar  t.  MieA- 
«nW,  37  N.  J.  Eq.  60:  Biwime  v.  Nea  York  Jb 
N.  J.  T;ltph.  Oe.  42  N.  J.  Eq.  141. 

It  appears  from  the  tesllmnnj  la  IhU  cue 
that  LcnDon  wnsoD  hia  run  Bi  engineer  from 
Detroit,  Michigan,  to  Air  Line  Junctioo,  near 
Toledo,  with  a  trHln  nf  forty  fl»e  care.  Hav- 
ing reached  ao  iDlcrniiiliale  station  called 
Alexia,  he  was  oriUrtil  to  take  on  an  emptj 
car  from  Ihe  Ann  Arbor  rood.  He  refused 
to  take  the  car  into  the  train  and  held  Ihe 
train  there  for  Sve  hiitirg.  and  then  proceeded 
on  his  run  after  receiving  a  despatch  from  the 
rhairmao  of  a  conimilu-e  of  Ihe  Engineer 
Brnlhcrhood  iaBlrucIlng  him  to  "  come  along 
and  handle  Ann  Arbor  cars."  When  he  first 
received  Ibe  order  at  Alexia  lo  take  the  Ann 
Arlior  car  be  refiixcd.  and  said  "I  quit."  but 
aflemards  agreed  wilh  the  superintendent  of 
tbedivUion  to  take  the  train  to  its  dcslination 
if  the  order  lo  take  the  boycotted  car  was 
coimlermanded.  Though  he  claimed  lob  a  ve 
quit  at  Alexis  at  at)out  10  o'clock  he  brought 
his  train  lo  iU  destinaiion,  and  when  told 
what  bis  next  run  would  t>e  gave  no  notice 
of  bavJDg  quit  or  intending  to  quit. 

It  is  nut  necessary  for  us  to  decide  whether 
SS7]An  engineer  may  'suddenly  and  without 
1101  ire  quillhe  service  of  a  railway  company  at 
an  inii-rmediate  siniiun  or  between  stations, 
tbougb  cases  may  be  easily  iningined  where 
a  sudden  abaodonraent  of  a  trainload  of  pas- 
Bcnuera  in  an  unfrequented  spot  might  Im- 
peril tlieir  sitfeiy  and  even  their  lives.  It  is 
Bufllclent,  in  the  present  case,  to  observe  that 
the  court  found,  upon  the  testimony,  thai 
Ibe  petitioner  did  notquliln  good  failli  in  the 
morning,  but  intended  to  continue  in  the 
company's  service,  and  that  his  conduct  waa 
•  trick  and  device  to  avoid  olwying  tbe  or- 
der of  the  court. 

The  finding  of  the  court  In  this  parllcular 
la  not  open  to  review,  and  hence  the  question 
whelherlliP  court  has  power  to  compellhe  per- 
formance of  aptraonal  contract  for  service  does 
notarise.  It  was  a  question  for  the  court  lo 
determine  whether  the  petitioner's  action  in 
delaying  the  train  five  hours  at  Alexia  was 
taken  in  pureuance  of  a  determination  to 
'abandon  the  service  oi  the  company,  or  for 
the  purpose  of  dlaotieylng  the  lawful  Injunc- 
tion of  the  court.  The  finding  of  the  court 
was  against  the  petitioner  upon  that  point. 

Thtre  teai  no  error  in  the  jvrtgmenl  of  lAs 
Oaurt  »f  Apptalt,  and  it  u  l&er<ffoT»  <^rmvi. 


OITT  RAILWAY  COMPANY,  AppL. 


(See  a,  C  Reporter's  ai.  IBT-ST].) 

Feder/il  guation — Ktaivte.  when  rttroxpfetitt— 
eiloppel — eon  till eritUon — acceptanet  of  fran- 
cAiH— content  b;/  miinagtr — aeuptanct  of  or- 
dinnnce — ratifiiatioa  —  contract  tcilh  timt 
ratlroad. 


I.    A  alalm  \ij  a  corporation  Id  (rood  lalth  thatti 

taasa  coDtrnct  with  BOltr.nhli'ta  the  lailer  hat ■(• 
templed  to  Impair  by  a  grant  to  another  corpon- 


court  of  [heUnlled  Stales  o 

latter  oorpomtiOD    [rnm    f 

rltibls  or  tlie  lormer.  altbouRb  both  partie*  ar* 

corpomTlona  and  cillzens  o(  the  uime  state. 

i.  A  statute  should  oot  be  construed  to  act  re- 
trospect Ively  or  to  atteot  contracts  Bntfrecl  Into 
prior  to  lla  pnmage.  imless  Ita  lan«ua(i:c  be  n 
clear  as  to  admit  of  uootnercon?iruciioo. 

B.  A  citr  Is  estopped  to  asBfrt  chat  an  ordmnnce  ax- 
tending  the  fianohlsa  of  a  Btreet-ralJway  com- 

Bgalnat  bondtaoidsiB  wbo  have  In  (rood  taith  In- 
vested their  money  <□  the  bonds  of  Ihe  oompaar 
relylDE-  upon  the  validity  of  the  ordlDBncb 
1,    Theoontlnuedoperatiun  of  a  street  railroad  Ma 
BuScient  oooslderatloD  lor  the  exteoslon  of  tm 

h.  tio  furiDBl  resolutloa  of  acceplanoe  of  the  ex- 
tension of  a  (ranch toe  ot  astreei-rallnar  com- 
pany Is  neceBsary  It  there  Is  an  actual  practinl 
acceptance  or  si.'ttoD  which  would  be  explicabli 
only  io  case  of  the  aoceptanoe. 

0.  A  cODSentby  the  manager  of  a  St  reel -rail  war 
co:i  pany  to  ati  ordlaanoe  modifylDg  the  provl- 
■ion  which  beKiugbi  lo  have  made  by  an  amend- 
ment to  the  ordinance  (FranliUB  the  company^ 
franchise  obrlatea  the  oeceasity  of  a  aalvequMit 
aocepuQce  of  the  new  ordinance  by  the  oorpon- 

T.    Theacoeptanoeof  aaOTdlaanoe  eztendiDitha 

franohlBO  of  a  Btreet-railway  company  maybe 
presumed  from  the  laota  that  Ibe  amend  meat  It 
beneflclul  to  Ihe  oorporallon,  and  that  It  lasuad 
hoods  falling  due  at  the  azplraOoQ  of  ttiev 
larged  f ranch  IM. 

8.  A  stslule  allowtng  cltlea  to  permit  the  use  of 
Blectncltr  on  street  railways  raiiSea  a  previous 
consent  bra  cllytotbeuse  of  such  power,  on  tha 
fattb  of  which  large  expeDdltures  tiave  l>oeD  Id- 

9.  A  oontraot  by  a  city  with  a  railway  compuiy 
givlni  It  permisaion  to  lay  Its  tracka  for  street- 
railway  lines  tbroush  aireeis  occupied  by  tba 
lines  of  another compBuy  under  a  preriouiaD- 
eiiilredcontruciwltb  Ibe  city  la  Invalid  ao  far» 
ItinierlerGa  with  the  latter oompany  lutbeooD- 
Btructlon.    operation,   and   maiiitenanoe  of  M 
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Arqued  March  16, 17,  1S97.    Dteided  Aprii  IS. 

1S97. 

Viyit.—Atto  conewrrtnt  Svrladletwn i^ malt  a*t 
VnitcA  StaUttotrriaat  tnttrrHoni  and  t!fai«e*.«N 
Dolelo  United  Slalea  V.  Bevana,  4:  40(. 

AilouTiotliiuis  ors  vodi  as  impuHio^  obUiraHo* 
0/  comroclf.  aee  note  to  Fletcher  v.  Peck,  3:  ia£. 

Ai  lo  rrtroBiwctire  stotuTU.  v)htn  mllil.  Me  note  W 
Otoe  OouDty  V.  Baldwin,  Kt  alL 
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APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  Uoited  States  for  the  District 
of  Indiana  forever  eojoioing  the  defendant, 
the  City  Railway  Company,  from  disturbing 
the  complainant,  the  Citizens'  Street  Railroad 
Company,  in  the  construction,  operation,  and 
maintenance  of  its  streetcar  system  in  the  city 
of  Indianapolis,  and  declaring  a  contract  and 
ordinance  to  be  void,  etc.     Afflrmed, 

See  same  case  below,  56  Fed.  Rep.  746,  64 
Fed.  Rep.  647. 

Statement  by  Mr.  Justice  Brown: 

This  was  a  bill  in  equity  by  the  Citizens' 
Street  Railroad  Company  to  enjoin  the  appel- 
lant from  interrupting  or  disturbing  com- 
plainant in  the  construction,  operation,  and 
maintenance  of  its  street  car  system  in  the  city 
of  Indianapolis,  and  for  the  establishment  of 
complainant's  rights  and  the  quieting  of  its 
title  in  that  connection. 

The  facts  of  the  case  are  substantially  as  fol- 
550]  lows:  In  1861,  *the  general  assembly  of 
the  sta^e  of  Indiana  passed  an  act  authorizing 
incorporation  of  street  railway  companies,  the 
2d  section  of  which  act  provided  that  the 
stockholders  in  such  companies,  and  their  suc- 
cessors, should  be  '*a  body  politic  and  corporate 
in  perpetuity,  by  the  name  stated  in  the  articles 
of  association;"  and  the  11th  and  12th  sections 
of  which  were  as  follows: 

•*Sec.  11.  This  act  may  be  amended  or 
repealed  at  the  discretion  of  the  legislature. 

"Sec.  12.  Nothing  in  this  act  contained  shall 
be  so  construed  as  to  take  away  from  the  com- 
mon councils  of  incorporated  cities  the  exclu- 
sive powers  now  exercised  over  the  streets, 
highways,  allevs,  and  bridges  within  the  cor- 
porate limits  01  such  cities;  and  all  street- rail- 
road companies  which  may  be  organized  under 
the  provisions  of  this  act  shall  first  obtain  the 
consent  of  such  common  council  to  the  loca- 
tion, survey,  and  constructi(m  of  any  street 
railroad,  through  or  across  the  public  streets  of 
any  city  before  the  construction  of  the  same 
shall  be  commenced." 

Pursuant  to  this  act,  the  Citizens*  Street 
Railway  Company  was  organized  January  15, 
1864,  and  on  January  18,  1864.  the  common 
council  of  Indianapolis  passed  an  ^ordinance, 
the  Ist,  8d,  and  15th  sections  of  which  con- 
tained the  following: 

*'Sec  1.  Beit  ordained  by  the  common  eoun- 
eSof  the  city  of  Indianapolis,  That  under  and 
by  virtue  of  an  act  of  the  general  assembly  of 
state  of  Indiana,  entitled,  'An  Act  to  Pro- 
vide for  the  Incorporation  of  Street  Railroad 
Companies,'  approved  June  4,  1861;  and  by 
Tirtue  of  the  powers  and  authority  of  the 
common  council  otherwise  by  law  vested,  con- 
tent, permission,  and  authority  are  hereby 
given,  granted,  and  duly  vested  unto  the  com- 
pany organized  with  R.  B.  Catherwood  as 
president,  a  body  politic  and  corporate  by  the 
name  of  the  Citizens'  Street  Railway  Company 
of  Indianapolis,  and  their  successors,  to  lay  a 
single  or  double  track  for  passenger  railway 
lines,  with  all  the  necessary  and  convenient 
tracks  for  turnouts,  side  tracks,  and  switches, 
In,  upon,  and  along  the  course  of  the  streets 
and  alleys  of  the  city  of  Indianapolis  herein- 
before mentioned;  and  to  keep,  maintain,  use, 
560]  *and  operate  thereon  railway  cars  and 
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carriages  in  the  manner  and  for  the  time  and 
upon  the  conditions  hereinafter  prescribed.'* 

*'Sec.  8.  The  cars  to  be  used  on  such 
tracks  shall  be  operated  with  animal  power 
only." 

"Sec.  15.  The  right  to  operate  said  railway 
shall  extend  to  the  full  time  of  thirty  years 
from  the  passage  hereof;  and  the  said  city  of 
Indianapolis  shall  not.  during  all  the  time  to 
which  the  privileges  hereby  granted  to  said 
company  shall  extend,  grant  to  or  confer  upon 
any  person  or  corporation  any  privilege  which 
will  impair  or  destroy  the  rights  and  privileges 
herein  granted  to  the  said  company." 

The  2d  section  of  this  ordinance  named  cer- 
tain streets  upon  which  the  company  was  au- 
thorized to  lay  its  tracks,  and  in  the  following 
year  (1865)  a  supplemental  ordinance  was 
passed  giving  to  the  company  the  right  to  lay  its 
tracks  upon  all  the  streets  or  roads  within  the 
corporate  limits  of  the  city,  and  providing,  in 
§  4,  "that  in  laying,  constructing,  and  operat- 
ing'* the  same,  the  company  should  be  gov- 
erned  by  the  provisions  of  the  ordinance  of 
January  18.  1864. 

The  Citizens'  Street  RaWway  Company  con- 
structed and  operated  its  plant  until  April  28, 
1888,  when  it  was  sold  and  conveyed  to  the 
complainant,  the  Citizens'  Street  'R&i\road 
Company. 

On  April  7, 1880,  the  common  council  passed 
another  ordinance  supplemental  to  that  of 
1864,  providing  that  §  15  of  that  ordinance 
should  be  amended  so  as  "to  read  thirty-seven 
years,  where  the  same  now  reads  thirty." 

On  April  23,  1888,  an  ordinance  was  passed 
approving  the  sale  and  transfer  of  the  railway 
company  to  the  railroad  company,  and  on  De- 
cember 18,  1889,  a  further  ordinance  was 
passed,  supplementary  to  that  of  January  18, 
1864,  authorizing  the  use  of  electric  power, 
and  providing  the  manner  in  which  it  should 
be  applied.  This  ordinance  was  formally 
accepted  by  the  railroad  company  on  January 
4,  1890.  The  company  thereupon  proceeded 
at  very  great  expense  to  build  a  power  house 
and  change  its  plant  to  an  electric  system. 

In  1H93  a  dispute  arose  between  the  board 
of  public  works  *of  the  city  and  the  [501 
president  and  directors  of  the  complainant  over 
the  question  whether  complainant's  franchise 
would  expire  on  January  18, 1894,  thirty  years 
from  its  date. 

On  February  6.  1893,  a  further  ordinance 
was  passed  declaring  it  to  be  unlawful  for  any 
person  or  corporation  to  cut  or  dig  into  a  paved 
street  without  first  obtaining  from  the  board 
of  public  works  a  written  permit  so  to  do. 

On  April  24.  1893,  pursuant  to  an  act  of  the 
general  assembly  of  the  state,  quoted  in  the 
opinion,  the  city,  through  its  board  of  public 
works,  entered  into  a  contract  with  the  de- 
fendant,— the  City  Railway  Company. — giving 
it  permission  to  lay  its  tracks  for  street-rail- 
way lines  to  be  operated  by  electricity  or  other 
improved  power,  through  a  large  number  of 
streets,  most  of  which  were  already  occupied 
by  the  lines  of  the  complainant  company. 
This  contract  was  approved  upon  the  same  day 
by  the  common  council,  and  was  accepted  by 
the  defendant. 

The  bill  averred  that  it  was  impossible  that 
electric  cars,  other  than  complainant's,  could 
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be  operated  on  such  streets  without  their  prac- 
tical destruction  as  thoroughfares  for  public 
travel.  It  further  set  forth  certain  acts  on  the 
part  of  the  city,  which  are  alleged  to  be  part 
of  a  plan  of  the  city  authorities,  in  combina- 
tion with  the  defendant,  to  prevent  it  from 
making  extensions  and  improvements  and  from 
operating  its  lines  of  railway;  and  that  they, 
the  city  and  the  defendants,  were  asserting  the 
right  of  the  city  to  disregard  and  set  aside  by 
the  exercise  of  the  legislative  power  conferred 
upon  its  common  council  by  the  legislature  of 
the  state  in  the  charter  of  1801.  a  contract 
duly  entered  into  and  existing  between  the 
state  and  the  complainant  under  its  charter, 
and  between  the  city  and  complainant,  thereby 
seeking  to  impair,  annul,  and  destroy  the  obli- 
gation of  such  contracts  in  violation  of  the 
Constitution  of  the  United  States.  This  bill 
was  filed  on  May  11,  1893,  within  a  month 
after  the  contract  and  ordinance  of  April  24. 
A  motion  was  made  to  dismiss  the  bill  upon 
the  ground  of  the  want  of  jurisdiction  in  the 
circuit  court,  which  was  denied.  56  Fed.  Rep. 
74H.  The  bill  was  subsequently  amended,  and 
502]  *the  case  being  put  at  issue  upon  an  an- 
swer and  replication,  came  on  to  be  heard  upon 
the  pleadiuj^s  and  proofs,  and  resulted  in  a  de- 
cree, in  accorciance  with  the  prayer  of  the  bill 
and  tlie  opinion  of  the  presiding  judge,  forever 
enjoining  the  defendant  from  disturbing  the 
complainant  in  the  enjoyment  of  its  rights  to 
the  streets,  occupied  by  it  at  the  time  of  the 
commencement  of  the  suit,  and  declaring  the 
contract  and  ordinance  of  April  24,  1893,  to  be 
void,  in  so  far  as  they  attempted  to  confer 
upon  the  defendant  company  any  right  to  the 
streets  occupied  by  the  complainant  at  the  com- 
mencement of  the  suit.  64  Fed.  Rep.  647. 
From  this  decree  an  appeal  was  taken  to  this 
court. 

Mr.  Addison  C.  Harris  for  appellant. 

Messrs,  Benjamin  Harrison,  P.  C. 
Knoz.  W,  K  H.  MiUer,  F.  WinUr,  and  John 
B.  Elam  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  right  of  the  Citizens' 
Street  Railroad  Company  of  Indianapolis  to 
operate  a  street  railroad  upon  the  streets  upon 
which  it  had  constructed  its  tracks  at  the  com- 
mencement of  this  suit,  as  well  as  the  validity 
of  a  certain  contract,  and  ordinance  ratifying 
the  same,  between  the  city  and  the  City  Rail- 
way Company,  in  so  far  as  the  city  attempted 
to  confer  upon  that  company  a  right  to  lay  its 
tracks  upon  the  streets  already  occupied  by 
the  complainant,  or  to  abridge  its  rights  in  the 
use  of  such  streets. 

1.  There  can  be  no  doubt  that  the  circuit 
court  had  jurisdiction  of  the  case,  notwith 
standing  the  fact  that  both  parties  are  corpo 
rations  and  citizens  of  the  state  of  Indiana. 
It  should  be  borne  in  mind  in  this  connec- 
tion that  jurisdiction  depended  upon  the  alle- 
gations of  the  bill,  and  not  upon  the  facts  as 
they  subsequently   turned  out  to  be.     The 

gavamen  of  the  bill  is  that,  under  the  act  of  the 
63]  general  assembly  *of  1861,  and  the  ordi- 
nances of  Januarv  18,  1864,  and  April  7. 1880, 
the  Citizens'  Railroad  Company  had  become 
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vested  with  certain  exclusive  rights  to  operate 
a  street  railway  in  the  city  of  Indianapolis, 
either  in  perpetuity  or  for  the  term  of  Uiirtr 
years  or  thirty-seven  years,  which  the  city  had 
attempted  to  impair  by  entering  into  a  con- 
tract with  the  City  Railway  Company  to  lay 
and  operate  a  railway  upon  the  same  streets. 

All  that  is  necessary  to  establish  the  Juris- 
diction of  the  court  is  to  show  that  the  com- 
plainant had,  or  claimed  in  good  faith  to  have 
a  contract  with  the  city,  which  the  latter  had 
attempted  to  impair.  Conceding  that  the 
legislature  of  the  state  alone  had  the  right  to 
make  such  grant,  '*it  may,"  as  was  observed  in 
Wright  V.  Nagls,  101  XL  8.  791.  794  [25:  921, 
922],  "exercise  its  authority  by  direct  legisla- 
tion, or  through  agencies  duly  established, 
having  power  for  that  purpose.  The  grant, 
when  made,  binds  the  public,  and  is  direcUy 
or  indirectly  the  act  of  the  state.  The  ease- 
ment is  a  legislative  grant,  whether  made  di- 
rectly by  the  legislature  itself  or  by  any  one 
of  its  properly  constituted  instrumentalities. 
The  complainants  claim,"  as  in  the  caqp  under 
consideration,  "they  have  such  a  grant  through 
the  agency  of  the  inferior  court,  actinj^  under 
the  authority  of  the  legislature."  1^  also 
Saginaw  Qaslighi  Co.  v.  I&ginaw,  28  Fed.  Rep. 
529;  Weston  v.  Charleston,  27  U.  S.  3  Pet.  4Si 
17:  486J;  New  Orleans  Water  war ki  Oo,  t. 
Rivers,  115  U.  8.  674  [29:  525]. 

That  the  complainant  had  a  contract  with 
the  city  is  entirely  clear.  It  was  so  held  by 
the  supreme  court  of  Indiana  in  Western 
Paving  &  8.  Co,  v.  Citizens'  Street  5.  Co.  188 
Ind.  525  [10  L.  R.  A.  770],  in  which  the  Ha- 
bility  of  the  company  for  certain  street  im- 
provements was  discussed  and  passed  upon. 
it  is  true  that,  by  §  11  of  the  original  act 
of  1861.  a  right  was  reserved  to  the  general 
assembly  to  amend  or  repeal  at  their  discre- 
tion the  act  authorizing  the  incorporation  of 
street-railway  companies;  but  that  was  a  right 
reserved  to  the  general  assembly  itself  and 
was  never  delegated,  if  in  fact  it  could  be  dele- 
gated, to  the  common  council  of  the  cit^. 

That  the  city  did  attempt  to  impair  this  con- 
tract bv  the  ^agreement  of  April  24. 1898.  [564 
with  the  City  Railway  Company,  and  its  ordi- 
nance ratifying  the  same,  is  equally  clear.  TV> 
contract  was  entered  into  in  pursuance  of  a 
supposed  right  given  by  the  act  of  the  general 
assembly  of  March  9,  1891,  known  as  the  City 
Charter,  the  59th  section  of  which  enacted  that 
"the  board  of  public  works  shall  have  power 
...  to  authorize  and  empower  by  contract 
telephone,  telegraph,  electric- liffht,  gas,  water, 
steam,  or  street-car,  or  railroad  companies  to 
use  any  street,  alley,  or  other  public  place  in 
such  city;  .  .  .  provided,  that  such  contracts 
shall,  in  all  cases,  be  submitted  by  said  bovd 
to  the  council  of  such  city,  and  approved  by 
them  by  ordinance  before  the  same  shall  take 
effect.'  This  contract  and  ordinance  of  April 
24,  1893.  even  if  otherwise  valid,  could  not  be 
construed  to  interfere  with  the  rights  of  the 
complainant  to  occupy  the  streets  of  the  city 
under  the  act  of  1861.  and  the  ordinance  of 
January  18,  1864,  without  coming  in  conflict 
with  that  provision  of  the  Constitution  which 
forbids  states  from  enacting  laws  impairing 
the  obligation  of  contracts.  Whether  tb« 
state  had  or  had  not  impaired  the  obligation 
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of  this  contract  was  not  a  question  which 
•could  be  properly  passed  upon,  on  a  motion  to 
dismiss,  so  long  as  the  complainant  claimed 
in  its  bill  that  it  had  that  effect,  and  such 
olaim  was  apparently  made  in  good  faith,  and 
was  not  a  frivolous  one.  New  Orleans  v.  New 
Orleans  Watenoorks  Co.  142  U.  8.  79,  88  [85: 
943.  946]. 

Even  if  the  charter  were  held  to  have  ex- 
pired on  January  18,  1894,— thirty  years  from 
its  date, — it  would  not  have  necessarily  af- 
fected the  jurisdiction  of  the  court  to  enter- 
tain this  bill,  since  it  was  filed  eight  months 
before  that  time,  although  it  might  have  af- 
fected the  right  of  the  complainant  to  a 
decree. 

Did  the  act  of  1891,  known  as  the  new  char- 
ter, repeal  the  act  of  1861  authorizing  the  in- 
corporation of  railway  companies? — in  other 
words  should  it  be  construed  as  an  exercise 
of  the  power,  reserved  to  the  state  in  the  11th 
section  of  the  act  of  1861,  to  amend  or  repeal 
that  act  at  the  discretion  of  the  legislature? 
As  the  act  of  1891  practically  established  a 
new  system  and  vest^  the  whole  power  of  the 
^65]legislature*overstreet-railway  companies 
in  the  board  of  public  worlcs  of  the  several  cities 
therein  named,  subject  to  the  approval  of  the 
common  council  of  such  cities,  perhaps  it 
might  be  construed  to  repeal  the  former,  so 
far  as  there  was  a  conflict  between  the  two 
acts;  but  it  certainly  should  not  be  construed 
to  act  retrospectively  or  to  affect  contracts  en- 
tered into  prior  to  its  passage,  unless  its  lan- 
guage be  so  clear  as  to  admit  of  no  other  con- 
struction. While  it  was  doubtless  intended  to 
authorize  the  board  of  public  works  of  the 
cities  covered  by  the  act  to  contract  for  the 
use  of  their  streets  by  railway  companies,  there 
is  nothing  from  which  can  be  inferred  a  power 
to  disturb  or  interfere  with  contracts  already 
existing — indeed,  it  is  highly  improbable  that 
it  would  ever  have  delegated  such  a  power  to 
a  subordinate  body.  There  is  always  a  pre- 
sumption that  statutes  are  intended  to  operate 
prospectively  only  {Shreteport  v.  Cohs,  129 
U.  S.  89  [82:  589]),  and  we  see  nothing  in  this 
statute  to  rebut  such  presumption. 

2.  In  arguing  the  case  upon  the  merits,  com- 
plainant insisted  with  great  earnestness  that  in- 
asmuch as  the  act  of  1861,  providing  for  the 
incorporation  of  street-railway  companies,  had 
declared,  in  §  2,  that  the  stockholders  in 
the  companies  organized  under  that  istct,  and 
their  successors,  should  be  '*a  body  politic 
and  corporate  in  perpetuity,  by  the  name 
stated  in  the  articles  of  association,"  the  com- 
mon council  of  Indianapolis,  which  by  ^  12 
must  have  given  its  consent  **to  the  location, 
Burvey,  and  construction"  of  any  street  rail- 
way before  the  construction  of  the  same  could 
be  commenced,  had  no  power  in  ita  ordinance 
of  January  18,  1864,  to  limit  the  right  of  the 
complainant  to  operate  its  railway  to  the  term 
of  thirty  years;  and  that  such  ordinance, 
though  valid  in  so  far  as  it  gave  consent  to 
build  and  operate  the  railway,  was  invalid  in 
flo  far  as  it  attempted  to  abridge  the  franchise 
granted  by  the  general  assembly,  which  existed 
in  perpetuity.  We  do  not.  however,  find  it 
necessary  to  express  an  opinion  upon  this  ques- 
tion, in  view  of  the  conclusion  we  have  reached 
upon  the  legality  of  the  ordinance  of  April  7, 
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1880.  amending  g  15  of  the  original  ordinance 
by  extending  complainant's  franchise  from 
thirty  to  thirty -seven  years. 

*No  question  was  made  respecting  thp[560 
validity  of  the  original  ordinance,  but  the 
amended  ordinance  of  April  7,  1880,  was  at- 
tacked, principally  upon  the  ground  of  (^  wartt 
of  consideration  for  the  extension  of  the  fran- 
chise for  seven  years.  The  facts  connected  with 
this  amendment  were  substantially  as  follows: 
The  railway  being  mortgaged  for  $200,000,  in 
first  mortgage  bonds  and  $100,000  in  second- 
mortgage  bonds  at  7  per  cent  interest,  at  the 
time  of  the  purchase  by  the  railroad  company, 
the  company  was  desirous  of  paying  them  off, 
as  they  were  at  liberty  to  do  under  the  mort- 
gages, and  of  renewing  the  loan  in  one  mort- 
gage at  a  lower  rate  of  interest.  In  negotiat  ing 
with  the  proposed  purchasers  of  the  bonds  it 
was  insisted  that  the  contract  with  the  city 
ought  to  be  extended,  as  the  proposed  new  is- 
sue of  bonds  would  run  beyond  the  time  fixed 
for  the  termination  of  the  contract.  The  mana- 
ger of  the  road  thereupon  applied  to  the  com- 
mon council  for  an  ordinance  amending  §  15 
of  the  original  ordinance,  by  making  it  read 
forty-five  years  instead  of  thirty  years.  The 
committee  declined  to  agree  to  this,  but  recom- 
mended as  a  compromise  an  ordinance  fixing 
the  term  of  the  original  ordinance  at  thirty- 
seven  years  instead  of  forty-five  years.  To 
this  the  company  finally  agreed.  Thereupon 
the  common  council  adopted  the  ordinance  in 
question. 

While  this  transaction  cannot  properly  be 
termed  a  legal  consideration  for  the  ordinance, 
since  the  negotiation  of  the  new  loan  was 
neither  a  benefit  to  the  city  nor  a  detriment  to 
the  railway  company,  yet  we  think  that  the 
subsequent  negotiation  of  the  loan  operates 
against  the  city  by  way  of  estoppel.  All  that 
is  necessary  to  create  an  estoppel  in  pais  is  to 
show  that,  upon  the  faith  of  a  certain  action 
on  the  part  of  the  city,  which  it  had  power  to 
take,  the  company  incurred  a  new  liability;  as, 
for  example,  by  the  neeotiation  of  a  new  loan, 
and  the  issue  of  anew  bond  and  mortgage  to 
secure  the  same.  Under  such  circumstances, 
justice  to  the  bondholders,  who  have  in  good 
faith  invested  their  money  in  reliance  upon 
the  validity  of  such  action,  demands  that  the 
city  shall  be  held  to  its  contract,  notwithstand- 
ing there  may  have  been  originally  no  consider- 
ation to  support  it.  The  consequences  of  a  dif- 
ferent *ruling  would  not  only  destroy  the[667 
credit  of  the  company,  but  might  be  disastrous 
to  the  bondholders,  the  value  of  whose  invest- 
ment would  depend  very  largely  upon  the 
length  of  time  the  bonds  were  to  run.  Experi- 
ence shows  that  the  value  of  bonds  or  deben- 
tures depends,  not  only  upon  the  sufficiency  of 
the  security  and  the  rate  of  interest,  but  upon 
the  length  of  time  they  have  to  run  and  the 
certainty  that  they  will  not,  before  the  expira- 
tion of  such  time,  be  called  in  for  redemption. 
But  however  this  may  be,  it  seems  to  us 
that  the  continued  operation  of  the  road  may 
itself  be  regarded  a  sufficient  consideration  for 
the  extension  of  t  he  f  ranch ise.  This  extension 
was  not  a  mere  gratuity  or  bounty  within  the 
case  oi  Qrand  Lodge  F.  db  A.  Masons  v.  New 
Orleans,  166  U.  8.  143  [ante,  548],  recently  de- 
cided, but  was  an  agreement  to  prolong  the 
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privilege  of  occupying  the  streets  of  the  city, 
m  consideration  that  the  company  should  con- 
tinue the  facilities  already  adorded  to  its  citi- 
zens. The  orlgina]  ordinance  of  January  18. 
1864,  was  plainly  a  proposition  on  the  part  of 
the  city  to  grant  to  the  company  the  use  of  its 
streets  for  thirty  years,  in  consideration  that 
the  company  lay  its  tracks  and  operate  a  rail* 
wa^  thereon  upon  certain  conditions  pre- 
scribed by  the  ordinance.  This  proposition, 
when  accepted  by  the  company  and  the  road 
built  and  operated  as  specified,  became  a  con- 
tract which  the  state  was  not  at  liberty  to  im- 
pair during  its  continuance;  but  if,  at  the  ex- 
piration of  the  thirty  years,  the  road  had  been 
sold  to  another  company,  and  that  company 
had  applied  for  and  obtained  from  the  com- 
mon council  a  franchise  to  occupy  its  streets 
for  another  period,  it  seems  to  be  clear  that 
such  a  contract  would  need  no  other  cr>nsider* 
ation  to  support  it  than  the  continued  opera- 
tion of  the  road  under  such  conditions  as  the 
city  chose  to  impose.  But  this  is  practically 
such  a  case,  since  it  makes  no  difference  in 

grinciple  whether  the  road  passes  into  the 
ands  of  a  new  company  or  is  retained  by  the 
old  one,  or  whether  the  extension  is  granted 
at  the  time  of  or  before  the  original  franchise 
expired.  In  either  case  the  consideration,  vU.^ 
the  continued  operation  of  the  road, is  the  same. 
If,  instead  of  extending  the  original  ordinance, 
this  ordinance  had  been  surrendered  by  the 
568J*company,  and  a  new  one  had  been  en- 
acted by  which  the  franchise  was  extended,  it 
would  hardly  be  contended  that  the  continued 
operation  of  the  road  would  not  be  a  sufficient 
consideration  for  the  new  ordinance.  This 
was,  in  reality,  part  of  the  consideration  upon 
which  the  original  franchise  was  granted,  and 
is,  we  think,  a  valuable  consideration  within 
the  meaning  of  the  law,  and  sufficient  to  sup- 
port the  extension. 
This  ordinance  is  also  attacked  upon  the 

Sound  that  it  was  never  formally  accepted  by 
e  company.    There  is  really  nothing  in  this 
contention.     No  formal  resolution  of  accept 
ance  is  necessary  in  any  case,  if  the  facts  show 
an  actual,  practical   acceptance  by  the  com- 

gany,  or  action  which  would  be  only  explica- 
le  in  case  the  amendment  were  accepted. 
There  are  two  circumstances  in  this  case,  either 
of  which  is  sufficient  to  constitute  an  accept- 
ance. 

Mr.  Johnson,  the  manager  of  the  road,  who 
desired  the  extension  of  the  charter,  applied 
for  an  amendment  making  the  original  §  15 
read  forty- five  years  instead  of  thirty  years, 
and  in  that  connection  says:  ** After  a  good 
deal  of  argument  I  was  finally  forced  to  con- 
cede to  the  wishes  of  the  committee,  and  they 
recommended  to  the  council  an  ordinance 
making  it  read  'thirty-seven  years,'  instead  ht 
the  'forty-five*  we  applied  for.  This  ordinance 
we  consented  to  in  committee,  and  afterwards 
agreed  to  with  the  council,  as  the  best  we  could 
do  under  the  circumstances."  This  was  suffi- 
cient, as  it  is  universally  held  that  a  previous 
request  for  an  ordinance  obviates  the  necessity 
of  a  subsequent  acceptance.  Atlanta  v.  Oate 
City  Gaslight  Co.  71  Ga.  106;  Illinois  River  R. 
Co.  V.  Zimmer,  20  111.  654;  Lincoln  d  K.  Bank 
V.  Richardton,!  Me.  79  [10  Am.  Dec.  34];  State, 
Carlton,  v.  Dat09<m,22  Ind.  272;  Newton  v.  Car- 
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bery,  5  Cranch,  C.  C.  632;  Perkin$  ▼.  Sanders, 
56  Miss.  732,  739;  1  Morawetz,  Priv.  Corp. 
§  23. 

We  are  also  of  opinion  that  an  acceptance 
may  be  presumed  from  the  fact  that  the 
amendment  was  beneficial  to  the  corporation 
{Bank  of  United  States  v.  Dandridge,  25  U .  S. 
12  Wheat.  64,  70  [6:  552,  554];  Charles  Rivew 
Bridge  v.  Warren  Bridge,  7  Pick.  344;  Com.  v. 
CulUn,  13  Pa.  133.  140  [53  Am.  Dec.  450]; 
Bangor,  0.  A  M.  R.  Co.  v.  Smith,  47  Me.  34). 
and  from  the  further  *fact  that  it  i68ued[509 
its  bonds,  as  was  contemplated  when  the  ordi- 
nance was  applied  for,  and  made  them  fall  due 
at  the  expiration  of  the  enlarged  franchise. 

There  is  nothing  in  the  so-called  electrical 
ordinance  which  affects  this  question.  It 
seems  that  in  December,  1^9,  the  common 
council  adopted  an  ordinance  amendatory  of 
the  original  ordinance  of  January  18,  1864, 
to  the  effect  that  '*the  cars  to  be  used  on  such 
tracks  shall  be  operated  with  animal  or  elec- 
trical power  only."  The  ordinance  further 
provided  that  *'  nothing  herein  contained  shall 
be  construed  so  as  to  lengthen  the  term  of  the 
franchise,  enlarge,  or  in  any  other  way  change 
or  affect  the  rights  of  the  Citizens'  Street  Rail- 
road Company  of  the  city  of  Indianaijolis,  un- 
der said  ordinance  of  January  18, 1864,  except 
to  authorize  the  use  of  electrical  as  well  as  ani- 
mal power." 

It  was  also  provided  that  the  appellee  should 
signify  its  acceptance  by  writing,  within  sixty 
days,  filed  with  the  city  clerk,  which  was  done. 

At  this  time  there  was  no  law  of  the  state 
permitting  electricity  to  be  used,  and  it  is  now- 
claimed  that  the  common  council  exceeded  its 
powers  in  authorizing  this  change  to  be  made. 

But  it  seems  that  on  March  3.  1891,  a  law 
was  enacted  by  the  general  assembly,  declar- 
ing '*that  any  street  or  horse  railroad  hereto- 
fore or  hereafter  organized  .  .  .  may,  with 
consent  of  the  common  council  of  the  city. 
.  .  .  use  electricity  for  motive  power. "^ 
Conceding,  although  not  deciding,  that  the  city 
might  have  exceeded  its  lawful  power  in  au- 
thorizing the  change  from  animal  power  to 
electricity ,  in  the  absence  of  legislative  author- 
ity so  to  do,  we  think  the  act  of  1891  should 
be  construed,  not  only  as  conferring  a  new  au- 
thority upon  the  city,  but  as  a  ratification  of 
what  the  city  had  already  done  in  that  direc- 
tion. In  view  of  the  large  expenditures  in- 
curred by  the  company  upon  the  faith  of  this 
ordinance,  it  is  ill  becoming  the  city  to  set  up 
its  own  want  of  power  to  make  It.  when  such 
power  was  directly  and  explicitly  given  a  few 
months  thereafter. 

The  fact  that  the  ordinance  declared  that  it 
should  not*be  so  construed  as  to  lengthen[570 
the  term  of  the  franchise  under  the  ordinance  of 
January  18,  1864,  is  wholly  immaterial,  since 
the  ordinance  had  been  amended,  changing 
the  original  limitation  of  lime  from  thirty  to 
thirty-seven  years.  In  fact,  the  ordinance  had 
but  a  single  object,  which  was  to  permit  the 
substitution  of  electric  for  animal  power,  and 
it  is  scarcely  possible  that,  if  either  party  had 
understood  that  the  franchise  was  to  expire  in 
January,  1894,  four  years  from  the  time  the 
electric  ordinance  was  adopted,  the  complain- 
ant company  would  have  entered  upon  the 
work  of  changiog  its  entire  system  of  street 
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railway  into  an  electrical  ajslem,  nod  incurred 
the  very  Urge  expense  necessary  for  that  pur- 
pose, knowing  Ibat  betore  it  could  reap  any 
Bubstaatlait  retitro  from  such  &n  inveslmcnt  iU 
lighta  in  the  ilreets  of  the  city  would  expire 
by  limitation.  The  Improbabillly  becomes  tbe 
ninre  apparent  when  It  ie  considered  that  It 
vttx  under  no  compulsion  to  make  tbe  change, 
and  miglil,  at  its  oplion,  have  conlinued  the 
UKC  of  horse  power  until  the  original  franchise 
bad  expired. 

We  are  therefore  of  opinion  that  the  com- 
plaicant  companj  had  a  valid  contract  with 
the  city,  under  [he  oripinal  ordinance  of  Jan- 
uary 18  'PK4  as  amended  by  [he  ordinance  of 
April  7,  1880,  which  will  not  expire  until  Jan- 
uary 18.  1901,  and  that  the  contract  and  ordi- 
nance of  April  24.  1893,  with  tbe  defendanl 
company  Is  inTalld,  in  so  far  as  It  may  be  con- 
Btrued  1o  iDlerfere  with  Ihe  complainant  in  the 
conHlruclton,  operation,  and  maintenance  of 
ItsBtreel  carsyBlemin  tbe  city  of  Indianapolis. 
But  as  we  are  not  called  upon  to  eipriss  an 
opinion  whether  complainant  Is  entitled  to  a 
perpetual  franchise  from  the  city,  the  decree 
of  the  court  below  must  be  modified  by  strik- 
ing out  from  the  3d  paragraph  tbe  words 
'■without  regard  to  any  llmiiHtion  of  time 
mentioned  In  any  ordinance  of  Ihe  city,"  and, 
also,  the  word  '"foreTer,"  and  as  so  modified 
it  Is  afflrmtd. 

Mr,  Justice  Gray  and  Mr.  Justice  WUtc 
concurred  In  the  result. 

BTIJ  'Mr.  JtiBlice  SliIr»B  was  of  opinion 
that  Ihe  decree  should  be  affirmed  wlthoul 
modi  fl  rati  on. 

Mr.  Justice  Harl»n  did  not  bear  tbe  argu 
ment  or  participate  in  the  decialou  of  this  case. 


WILLIAM  H.  HOSES  tlal..Plf I.  in  Err. 

UNITED  STATES. 

(Bee  B.  C-  BeporCer'a  ed.  STl-WOJ 

Fiin'an«— «oJ»  upon  bond—poaer  of  Secrtlar\ 
of  War— bond  OS  offcer— voluntary  bond— 
dMnTling  ojiar  of  signal  tervicB—rhitf  tig 
nof  ofjieer — Tteotery  ufon  bond—defenie—cer 
tijUatet—turttia — nidence — rulalement  4 
aceouiit~3udgmtnt,  when  tmdeiiee. 

L  A  variBDce  between  a  bond  described  in  thi 
declaratlOD  aa  bearing  dale  April  t.  when  thi 
iDBirument  In  ei'ldcnoe  purports  to  tioar  dab 
the  —  day  of  Marcb,  la  Immaiertal  vben  itie  evi 
deuce  abotrs  (bat  (be  bond  wai  accepted  oi 
April  2.  as  Itapeaki  from  Ibe  date  ot  acceptance 

E.    A  prima  racle  presumption  that  seals  upon  aL 


afflclal  t>ond  were  placed  there  with  tbe  consent  oE 
the  partlca  artaea  when  there  la  lull  proof  o(  the 
orlKlnal  signing  at  (be  bond  by  the  suretlea.aDdOf 


defect  except  ibe  lack  ot  seals,  and  tl 
this  detect  was  poinced  out  the  principal  on  the 
bond  took  It  back  to  otitaio  tbe  aeak,  and  re- 
turned It  eutwequentl;  to  Ihe  Kovemment  with 
seals  upon  It. 

L  An  order  of  tbe  War  Department  (bet  an  armr 
officer  ssslaoed  to  dut^  la  the  danal  service  as 
propertr  and  dlsbumoji  oiBcer  should  Hive  a 
bond  is  within  ibe  power  of  tbe  Secrelar}-  of 
War  to  make.  alt>ioui[b  there  is  no  statute  requir- 
ing a  bond. 

L  A  bond  by  an  officer  may  IM  valid,  altboiieb  do 
statute  directs  Its  dell  very,  wben  Its  consideration 
or  ita  condltton  la  not  in  violation  of  law.  and  It 

moium  prohiiAltan  nor  malum  In  tt. 
L    An  official  bond  Is  voluntary  Id  tbe  senae  that 
It  is  not  Illegally  ext«rt«d.  altbougb  the  officer  ti 


10  has  a 


as  a  condition  of  permitting  tbe  otBoer 
to  remain  la  his  position. 
B.  Tbe  tmnd  given  by  a  "property  and  disburvlng 
officer  of  tbe  signal  service"  for  the  discharge  ot 
blB  duties  and  for  fRhbfully  expending  and  boo- 
eatlyatcouniinit  tor  public  money  and  properly 
ta  not  void  because  (here  is  no  law  creatlos  such 
apocltlon  as  tbat  officer,  or  regulation  deHnlng 

7-  The  chief  signal  officer  has  a  rinht  to  detignate 
an  officer  under  him  as  a  disbursing  officer,  and 
the  Beoretary  o(  War  by  directing  blm  to  give  • 
bond    approves  ot    bis  appointment   aod    pro- 

and  emtiezillDg  public  moaeys  are  a  violation  of 

such  officer's  duty  aod  of  such  bond. 
8.   A  recovery  upon  a  plain  and  certain  condltloD 

ot  a  bond  will  not  be  denied  because  another 

condition  of  tbe  bond  is  uncertaio. 
e.    The  tact  that  larger  au  ma  were  disbursed  by  an 

officer  than  was  anticipated  forms  no  defense  to 

disbursement  of  the  public  moneys. 

10.  Certificates  by  accountlnii  officers  of  tbe  Treas- 
ury that  an  officer  Is  not  indebted  to  the  Unlteil 
States,  which  are  given  to  enable  btm  to  obtain 
payment  of  salary,  are  not  conclusive  aftalnsttha 
gnverument  on  subsequently  discovering  that  he 
ha*  obtained  siiob  settlement  by  forged  vouchers. 

11.  Burettes  on  sn  offioisl  t>ond  are  not  released  bj 
the  facts  that  tbe  government  on  discovering  a 
defalCHtlOD  sues  the  otScer  atone  and  atlachea  hi* 
property,  and  that  there  Is  a  delay  ot  more  than  a 
year  and  a  half  In  taking  Judgment  against  him, 
allhougb  be  puts  in  no  answer,  when  there  Is  no 
evidence  that  they  have  suffered  any  damage  by 
reasoDOf  any  action  01  lack  of  actlOD  on  tbe  part 
ot  the  government. 

Hi.  Tbe  admission  In  evidence  Of  a  statement  of 
tialBDces  of  an  officer's  account,  made  by  the 
Treasury  Department,  Is  not  material  error  when 


Nora.— ^s  to  tcftot  it  prima  faeU  tMenu,  see 
note  to  KOly  v.  Morris.  8:  fOU. 

At  to  bond*,  official  and  olhcr.and /or  OeJUt:  HabO- 
Ou  of  aureliu  un,— see  noloa  (0  United  Slaiea  <■ 
Giles,  a;  TOS.  and  Postmaster  Oeoeral  V.  Early.  S:  ETT. 

Af  to  TiQl\U  and  ll'itrilUlsii  ot  nirsllM,  see  note  vi 
Ball  V.  Smith.  12:  U. 

At  to  Vabllitv  i>f  aurelieton  aJRchtlond  other  tiimds, 
and  'or  debts,  see  notes  to  United  States  v.  Gllea, 
■:  Tin.  and  Postmneler  General  v.  Early.  S:  BTT. 

.4a  lo  wheavtuladoncir  eon(ra< 
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diliH  iIlscAarDCi  surd 
i:ifB. 

AitnviluitTortitaranetOTtx 
dpal  dentor  1MII  dttehoroc  luretv,  see  note  to  Cieatb 
V.  Bims.  K:  110. 

Aa  to  oliUeatton  of  ntarrted  iconan  as  sttreCv  or 
Otutrantorror  her  Auiband  orolheri.  see  note  to  Beln 
V.  Heath,  12:  U«, 

At  to  imtiv  or  tmM,  Aow  dischoroed;  rifihtt  ti 
nirelVi— see  note  to  Qrlswold  v,  Qasard,  SS:  SIB. 
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It  Is  accompanied  by  other  transcripts  (riylng 
both  Bides  of  the  accoant  with  the  items. 

18.  A  restatement  of  an  account  between  the  gov- 
ernment and  an  o£Bcer,  disallowing  credits  which 
had  been  given  bim  upon  false  and  forged 
vouchers,  is  admissible  against  his  sureties,  al- 
though it  was  made  alter  his  resignation. 

14.  A  Judgment  aKainst  a  public  ofBcer  establish- 
ing a  defalcHt^ion  far  beyond  the  penalty  in  his 
bond  is  at  least  prima  fade  evidence  against  bis 
sureties  to  show  a  breacb  of  the  t>ond. , 

[No.  135.] 

Argued  December  7,  10,  189^.  Affirmed  by  Di- 
vided Court,  December  17,  18H.  liehearina 
Oranied  January  7.  1895.  Reargued Mardi 
24,  t6,  1897,    Decided  ApHl  19,  1897. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judgment 
of  that  court  afSrming  the  judgment  of  the 
Supreme  Court  of  that  District  io  favor  of 
the  United  States  a^ninst  William  H.  Moj^es 
£t  al.,  administrators,  for  the  amount  of  a  bond 
given  by  Henry  W.  Howgate,  disbursing  of- 
ficer of  the  signal  service,  and  his  sureties,  for 
the  faithful  discharge  of  bis  duties,  etc.  Af- 
firmed. 

See  same  case  below,  8  App.  D.  C.  277. 

Statement  by  Mr.  Justice  Peckham: 
On  the  7tli  day  of  December,  1880,  First 
Lieutenant  H.  W.  Howgate.  acting  signal  of- 
ficer. U.  8.  Army  sent  iu  his  resignation  to  the 
Adjutant  General,  at  Wtisbington,  through  the 
acting    chief   signal    officer.     At   that    time 
there  was  in  existence   United  States  Army 
Regulations,  ^2394,  which  provided  that  **an 
officer  retiric;;  from  service  shall  before  final 
payment  produce  certificates  from  the  several 
accounting  officers  of  nonindebtedness  to  the 
United  States,  and  make  an  affidavit  upon  the 
final  voucher,  stating  in  addition  the  correct- 
Dess  of  its  several  items,  the  place  of  his  resi- 
dence, and  that  he  is  not  indebted  to  the  United 
States  on  any  account  whatever."    These  cer- 
tificates were  obtained  by  Lieutenant   How- 
fate,  and  bis  resignation  was  accepted  by  the 
^resident  to  take  effect  December  18,    1880. 
On  the  27th  of  April,  1881.  a  final   payment 
was  made  to  him  of  $104,  being  the  balance  due 
bim  for  salary,  etc.,  and  his  accounts  as  then 
appearing  on  the  books    of  the   government 
stood  balanced.    Soon  after  the  date  of  this 
final  payment  it  became  evident,  from  exam- 
inations made  in  the  books  of  the  government 
and  by  investigations  from  other  sources,  that 
Lieutenant   Howgate  bad   perpetrated   gross 
frauds  upon   the  government   by  means   of 
fraudulent  and  forged  vouchers,  which  had  been 
accepted  by  the  government  as  genuine,  and 
upon    which   his  certificates  for  settlements 
had  been  made.     Upon  a  restatement  being 
bad.    in  which  these  false    and   fraudulent 
vouchers  were  omitted  from  the  credits  which 
bad  been  thereby  given  to  him,   it  appeared 
that  he  was  a  defaulter  in  the  sum  of  over 
$183,000.     On  the  24th  of  August,  1881.  an  ac- 
tion was  commenced  by  the  government  against 
673]  him  to  recover  'over  $100,000,  being 
the  amount  of  moneys  unlawfully  drawn  and 
obtained  by  him  on  the  United  States  Treasury, 
a  list  of  which  wm  set  forth  in  the  **particu- 
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lars  of  demand**  accompanying   the  declara- 
tion. 

Upon  affidavits  setting  up  certain  facts  show- 
ing the  false  and  forged  character  of  the  vouch- 
ers an  attachment  was  issue<l  in  the  acliun,  and 
certain  property  of  his  was  attached. 

Tlie  defendant  appeared  by  attorney,  and 
finally  on  the  24lh  day  of  May,  1^83,  upon 
motion  of  the  district  attorney.  ju<igment  in 
favor  of  the  United  States  against  the  defend- 
ant for  want  of  a  plea  was  granted,  and  judg- 
ment entered  in  favor  of  the  plaint ifiT  against 
the  defendant  for  $101,257.08.  with  interest 
thereon  from  August  24,  1881. 

By  virtue  of  this  judgment  the  property 
which  had  been  seized  by  virtue  of  the  attach- 
ment issued  in  the  action  was  sold,  and  the 
sum  of  $28,000  was  realized  upon  such  sale, 
and  the  amount  thereof  credited  upon  the 
judgment. 

This  present  action  was  commenced  on  the 
29ih  of  Sept<mber.  1884,  on  a  l}ond  alleged  to 
have  been  executed  by  the  defendants  named 
in  the  action, being  Henry  W.  Howgate.  Will- 
iam B.  Moses,  and  Lebbeus  H.  Rogers.  Of 
these  defendants  Mr.  Moses  was  theonly  one. 
served  with  process. 

The  original  declaration  contained  but  one 
count,  and  alleged  that  the  defendants  "on  the 
2d  day  of  April,  in  the  year  of  our  Lord  one 
thousand,  eight  hundred  and  seventy-eight,  at 
the  district  aforesaid,  by  their  certain  writing 
obligatory,  of  that  date,  sealed  with  their  seals, 
and  now  here  in  court  produced,  Jointly  and 
severally  bound  and  acknowMged  themselves 
to  be  indebted  to  the  plaintiff  in  the  sum  of 
$12,000  to  be  paid  to  plaintiff  on  demand,  yet, 
tbough  requested,  the  said  defendants  have 
never  paid  the  same  to  plaintiff,  but  have 
wholly  neglected  and  refused,  and  still  do  neg- 
lect and  refuse,  so  to  do."  Judgment  for  the 
sum  was  then  demanded. 

The  bond  sued  on  was  introduced  in  evi- 
dence upon  the  trial,  and  reads  as  follows: 

Enow  all  men  by  these  presents,  that  we, 
Henry  W.  Howgate.  1st  Lieut,  20th  U.  8.  In- 
fantry,* William  B.  Moses,  Washington,  [574 
D.  C,  and  Lebbeus  H.  Rogers.  New  York  city. 
New  York,  are  held  and  firmly  bound  unto 
the  United  States  of  America  in  the  sum  of 
($12,000)  twelve  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to 
the  United  States;  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us.  our  and  each  of  our  heirs,  exec- 
utors, and  administrators,  for  and  in  the 
whole,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals.  Dated  the  —  day  of 
March,  in  the  year  of  our  Lord  one  thousan  d, 
eight  hundred  and  seventy  eight,  and  of  the 
independence  of  said  states  the  one  hundred 
and  second. 

The  condition  of  this  obH^tioo  is  such  that 
whereas  the  above-bounded  First  Lieut.  Henry 
W.  Howgate,  20ih  Inf'fy,  has  been  assigned 
to  duty  as  a  property  and  disbursing  officer. 

Signal  Service,  U.  8.  A., has  accepted 

said  assignment: 

Now,  if  the  said  Ist  Lieut.  Henry  W.  How- 
gate, 20th  Infantry,  shall  and  doth  at  all  timet 
henceforth  and  during  his  holding  and  remain- 

IM  U.S. 


1890. 


MosBS  T.  Umitkd  Statbi. 


574-«77 


fog  in  said  offlce  carefully  discharge  the  duties 
thereof  and  faithfully  expend  all  puhlic  money 
and  honestly  account  for  the  same  and  for  all 
public  property  which  shall  or  may  come  into 
his  hands  on  account  of  Signal  Service,  U.  8. 
Army,  without  fraud  or  delay,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

Henry  W.  Howgate.    [Seal/ 
Lebbeus  H.  Rogers.      Seal. 
W.  B.  Moses.  [Seal. 

Siflnoed  and  delivered  in  presence  of — 
James  A.  Swift, 
Anson  Mai  thy, 

Witnesses  as  to  Lebbeus  H.  Rogen. 
James  A.  Swift, 

Witness  asto  W.  B.  Moses. 

The  bond  contained  also  the  justification  of 
Mr.  Rogers,  as  surety,  and  purported  to  have 
675]  been  sworn  to  in  the  city  of  *New  York 
on  the  Idth  day  of  March,  1878.  It  also  con- 
tained the  justification  of  Mr.  Moses,  as  surety, 
and  purported  to  have  been  sworn  to  by  him  on 
the  14th  day  of  March,  1878.  at  Washington, 
D.  C.  The  bond  also  contained  the  indorse- 
ment of  Chief  Justice  Cartter  of  the  supreme 
court  of  the  District  of  Columbia,  certifying 
that  satisfactory  evidence  of  the  sufficiency  of 
the  sureties  to  the  bond  had  been  given  and 
that  he  approved  the  same. 

A  second  count  to  this  declaration  was  sub- 
sequently added,  in  which  the  appointment  of 
the  defendant  Howgate  to  the  signal  office  at 
Washington,  his  assignment  to  duty  there  as 
property  and  disbursing  officer,  the  execution 
of  the  bond  bearing  date  the  —  day  of  March, 
1878,  its  delivery  and  the  condition  contained 
in  such  bond,  the  receipt  of  a  large  amount  of 
public  moneys,  and  the  failure  to  expend  and 
honestly  account  for  the  sum  of  one  hundred 
and  thirty-three  thousand  and  odd  dollars,  were 
all  tet  forth  at  length  and  in  detail. 

The  defendant  Moses  filed  several  pleas,  set- 
ting forth  substantially  the  defenses:  (1)  that 
the  alleged  writing  was  not  his  bond;  (2)  that 
it  was  extorted  from  Howgate  without  any 
authority  of  law:  (8)  that  there  was  no  such 
offlce  created  by  law  as  was  mentioned  in  the 
bond,  and  no  duties  pertaining  to  the  office 
prescribed  by  law  or  by  any  regulation  or  or- 
der of  any  department  or  officer,  and  that  the 
alleged  bond  was  void  for  uncertainty;  (4) 
that  the  accounting  officer  of  the  Treasury 
had  duly  settled  the  accounts  of  Howgate  and 
issued  to  him  a  certificate  of  nonindebtedness 
to  the  United  States,  of  which  the  defendant 
Moses  had  notice,  which  discharged  him  from 
liability  as  surety  on  the  bond;  (5)  that  How- 
gate had  kept  and  performed  the  condition  of 
the  bond. 

Prior  to  the  trial  and  on  the  2d  of  May, 
1892,  Mopes  died,  and  the  suit  was  continued 
against  his  administrators.  The  trial  com- 
menced on  the  22d  of  March,  1898.  To  main- 
tain its  case  the  government  gave  evidence  as  to 
the  organization  of  the  Signal  Service.  It  then 
offered  in  evidence  a  dulv  certified  copy  of  tbe- 
order,  dated  April  18.  1868.  from  the  adjutant 
general's  office,  directing  Lieutenant  Howgate 
576]  to  report  *for  duty  to  the  chief  signal 
officer  of  the  army.  Also  a  duly  certified  copy 
of  the  order  from  the  offlce  of  the  chief  signal 
offlcer  of  the  anny,  dated  Wadliington,  July 
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25.  1876.  statins;  that  "First  Lieutenant  H.  W. 
Howgate,  20th  Infantry,  Brevet  Captain,  U.  S. 
A.,  acting  signal  officer's  assistant,  is  hereby 
assigned  to  dfuty  'as  property  and  disbursing 
offlcer'  at  this  office,  together  with  such  other 
duties  as  may  be  assign^  to  him."  Also  copy 
of  a  letter  of  Howgate's,  dated  Washington, 
March  26.  1878,  addressed  to  the  Secretary  of 
War,  in  which  he  said:  '*In  compliance  with 
what  I  understand  to  be  the  wishes  of  the  de- 
partment, I  have  the  honor  to  inclose  here- 
with a  bond  similar  in  amount  and  form  to 
that  given  by  a  captain  of  the  commissary  de- 
partment." 

It  appears  from  the  record  that  this  bond 
was  referred  by  the  War  Department  on  the 
27th  of  March,  1878,  to  the  judge  advocate 

?:eneral  for  an  opinion  as  to  its  sufficiency  and 
orm;  that  on  the  same  day  it  was  returned  to 
the  Secretary  of  War  by  the  judge  advocate 
general,  with  a  communication  that  the  bond 
was  in  due  form,  "except  in  that  it  wants  the 
formal  seals  required  to  be  affixed  to  the  signa- 
tures of  the  obligor  and  sureties,  by  standing 
order  of  the  War  Department  of  June  11, 
1869."  Whereupon  on  the  29th  of  March. 
1878,  the  bond  was  returned  to  Lieutenant 
Howgate,  by  order  of  the  Secretary  of  War, 
"to  have  the  proper  seals  affixed."  On  the  1st 
of  April.  1878.  the  bond  was  returned  to  the 
War  Department,  accompanied  by  a  written 
communication,  signed  by  Lieutenant  How- 
gate, in  which  he  said  that  the  bond  was  "re- 
spectfully returned  to  the  Honorable  Secretary 
of  War  with  seals  affixed  as  per  instructions." 
Thereupon,  and  on  the  2d  day  of  April,  1878, 
the  bond  was  approved.  The  governi][)ent 
then  called  the  subscribing  witness  to  the  bond 
as  to  Howgate  and  Moses.  The  witness  proved 
their  signatures,  and  that  they  executed  the 
bond  at  the  signal  office  in  Washington,  March 
14,  1878.  The  witness  thought,  though  ha 
was  not  positive,  the  seals  were  then  on  the 
bond.  (In  this  he  must  have  been  mistaken, 
as  the  above  statement  substantially  proves  the 
contrary.)  The  bond  was  then  offered  and 
received  in  evidence  under  *defendants*[577 
objections.  The  government  then  proceeded 
to  give  evidence  to  show  the  bresch  of  the 
condition  of  the  bond  by  producing  transcripts 
of  books  and  proceedings  of  the  'Treasury  De- 
partment, which  it  claimed  were  properly  cer- 
tified under  U.  S.  Rev.  Stat.  §  886,  and  by 
producing  witnesses  upon  the  question  of  the 
foreeiT  of  the  vouchers  by  Howgate. 

Various  other  questions  arose  upon  the  trial 
in  regard  to  requests  to  charge  which  are  suf- 
ficiently referred  to  in  the  opinion. 

The  jury  found  a  verdict  for  $12,000  with 
interest  from  September  29,  1884,  and  the  de- 
fendants, the  administrators,  having  filed  an  ad- 
mission of  sufficient  assets  when  administered 
to  satisfy  the  recovery,  judgment  was,  on  the 
Istday  of  April,  1898,  entered  upon  the  verdict. 

The  defendants'  motion  for  a  new  trial, 
for  errors  of  law  and  upon  exceptions  taken, 
was  denied,  and  upon  appeal  to  the  court  of 
appeals  the  judgment  was  affirmed,  and  the 
defendants  now  seek  a  review  of  that  judg- 
ment by  this  court. 

Mewr%,  William  F.  Mattinirlj  and  W. 
L.  Cole  for  plaintiffs  in  error  on  first  arga> 
ment  and  on  reargoment. 
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Messrs.  Andrew  B.  Davall»  Special  As- 
Bistaot  United  States  Attorney,  and  Law- 
rence Maxwell,  Jr. ,  Solicitor  General,  for 
defendant  in  error  on  the  first  arirument. 

Messrs.  Holmes  Conrad,  Solicitor  Gen- 
eral, and  Andrew  D.  Duvall,  for  defendant  in 
error,  on  reargumcnt. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

Various  errors  are  fls<»igned  in  this  court,  the 
first  two  of  which  allege  that  error  was  com- 
mitted: First,  In  admiiling  the  alleged  bond 
in  evid^nre,  Ihere  being  a  materini  variance  in 
dat€  betwrcn  the  instrument  offered  and  the 
one  described  in  the  declaration  ;  second,  in 
admitting  the  alleged  bond  in  evidence  when 
there  was  no  evidence  tending  to  prove  that  it 
was  sealed  by  W.  B.  Moses. 

1,  We  think  there  was  no  material  variance 
as  claimed  by  the  defendants.  The  first  count 
in  the  declaration  states  the  da'c  of  the  bond  as 
the  2d  of  April,  1878.  Tbe  bond  as  offered 
in  evidence  is  dated  ilie  —  day  of  Match,  1878. 
678]  In  *the  second  count  of  the  declarMtion. 
the  bond  sued  on  was  alleged  to  have  been  dated 
the  —  day  of  March.  1878.  The  boud  was 
offered  in  evidence,  while  that  count  stood, 
and  as  it  showed  no  variance  when  compared 
with  the  second  count,  the  defendants'  counsel 
said  that  they  were  justified  in  making  no  ob- 
jection to  its  admission  at  that  time  on  that 
ground.  Wlieu  in  the  course  of  the  trial  the 
second  count  was  withdrawn,  by  leave  of  the 
court,  it  left  but  the  original  first  count  in 
the  declaration,  and  thereupon  the  defendant-s 
moved  to  strike  out  the  bond  that  had  been 
admitted  in  evidence,  upon  the  ground  that 
the  bond  declared  upon  in  the  first  count  of 
the  declaration  is  descrilied  as  a  bond  bearing 
date  on  the  2d  day  of  April,  1878.  and  the 
bond  which  was  theretofore  offered  in  evi- 
dence by  counsel  for  complainant  purports  to 
bear  date  on  the  —  day  of  March,  1878.  The 
motion  was  overruled,  and  defendants'  coun- 
sel excepted,  and  it  is  that  exception  upon 
which  defendants'  counsel  now  claim  a  revereal 
of  the  judgment. 

It  is  seen  by  reference  to  the  foregoing  state- 
ment of  facts  that  the  bond  was  finally  sent 
back  by  llowgate  to  tlie  Secretary  of  War. 
with  seals  attached,  in  a  letter  dated  April  1, 
1878,  and  that  it  was  approved,  that  is,  ac- 
cepted, April  2, 1878.  It  is  settled  that  a  bond 
of  that  chaiacter  takes  effect  on  the  dale  of 
acceptance,  and  it  is  from  that  time  that  it 
speaks.  United  States  v.  Le  Baron,  60  U.  S.  19 
rtow.  73  [15:  6251,  same  case,  on  another  re- 
view, 71  U.  S.  4  VVall.  642.  647  [18:  809.  310]. 

There  is  no  claim  made  that  there  ever  was 
any  other  bond  than  the  one  put  in  evidence, 
nor  that  the  defendants  were  surprised  or  in 
any  way  misled  l)y  the  difference  in  the  date 
of  the  bond  from  the  date  alleged  in  the  dec- 
laration. The  objection  is  one  of  the  most  ex- 
treme technicality,  and  does  not  in  any  way 
reach  the  merits  of  the  case. 

The  case  of  0*oks  v.  Oraham^  7  U.  8.  8 
Cranch.  229  [2:  420],  is  cited  by  the  defend- 
ants' counsel  as  authority  for  the  claim  that 
this  variance  is  fatal.  Tbe  question  there 
arose  upon  a  demurrer,  and  the  decision  is 
based  upon  tbe  old  and  highly  technical  rules  of 
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pleading.  Marshall,  Chief  Justice,  said  that  tbe 
plaintiff  hsving  declared  upon  a  bond  dated  the 
3fi  of  *Ociober,  and  oyer  being  prayed.  [I>70 
the  bond  appeared  to  bear  date  of  the  3il  of 
January  preceding.  By  the  oyer  the  bond 
was  made  a  part  of  the  declaration.  He  said 
there  were  several  pleadings,  and  among  the 
rest  a  bad  declaration,  a  bad  rejoinder,  and  a 
special  demurrer  by  the  plaintiff  to  this  bad 
rejoinder.  He  then  said  the  varinnce  between 
the  date  of  the  bond  declared  upon  and  that 
of  the  oyer  is  fatal.  But  the  principle  of  that 
case  has  nothing  to  do  with  that  involves]  in 
the  ca^^e  at  bar.  Tlie  question  here  does  not 
arise  on  demurrer,  but  in  the  course  of  a  trial 
upon  the  merits.  The  bond  having  been  de- 
clared upon  as  dated  the  2d  of  April,  1878.  is 
produced,  an»l  is  shown  to  bear  date  the  —  day 
of  March.  1878.  Otherwise  It  is  the  same  Iwnd 
in  description  as  that  declared  on,  with  no 
claim  of  there  being  any  other  bond,  and  with 
tbe  proof  that  the  bond  in  question,  although 
dated  on  the —  day  of  March  was  not  accepted 
by  the  War  Department  until  the  2d  day  of 
April,  1878,  at  which  time  it  became  a  com- 
pleted icHrum^ut,  and  from  which  time  it 
took  effect.  It  is  plain  to  be  seen  that  no  pos- 
sible harm  or  injury  could  occur  to  the  de- 
fendants from  disregarding  this  variance. 

In  Nash  v.  Totene,  72  U.  S.  5  Wall.  «89, 
698  [\S:  527,  529J,  Mr.  Justice  Clifford,  in  de- 
livering the  opinion  of  the  court  upon  a  ques- 
tion of  variance,  said:  **Formerly  the  rule  ia 
that  respect  was  applied  with  great  aJrictness, 
but  the  modern  decisions  are  more  liberal  and 
reasonable.  Decided  cases  may  be  found,  un- 
questionably, where  it  has  been  held  that  very 
slight  differences  were  sufficient  to  Ct>n-!tituttf 
a  fatal  variance.  Just  der.innds  were  often 
defeated  by  such  rulings  uniil  P:ir^i.iin/?nt  in- 
terfered, in  the  parent  country,  to  prevent 
such  flagrant  inju>'»ce.  Feileral  c  »urt8  have 
possessed  the  power  from  their  organization  to 
the  present  time  lo  amend  such  I »w perfections 
in  the  pleadinjrg^  except  in  cases  of  special  de- 
murrer set  dj'.vn  for  hearing,  and  are  directed 
to  give  judgment  according  to  law  and  the 
rfght  of  the  cause.  Recent  statutes  in  the 
states  also  confer  a  lil>cral  discretion  upon 
courts  in  allowing  amendments  to  pleadings, 
and  those  statutes,  together  with  the  change 
they  have  superinduced  in  the  course  of  ju- 
dicial decision,  may  be  said  tohaveesiai»lished 
the  general  rule  in  the  state  tribunals  thnt  no 
♦variance  between  the  allegations  of  a  [580 
pleading  an(i  the  proofs  offered  to  sustain  it 
shall  be  deemed  material,  unless  it  l)e  of  a  char- 
acter to  mislead  the  opposite  parly  in  maintain- 
ing his  action  or  defence  on  the  merits.  Irre- 
speciive  of  those  statutes  however,  no  variance 
ought  ever  to  be  regarded  as  inHlerial  where  the 
allegation  and  proof  substantially  corresiwnd.* 
We  think  this  exception  is  without  merit, 

2.  We  are  also  of  opinion  that  there  was  no 
error  in  admitting  the  bond  in  evidence,  under 
the  objection  that  at  the  time  it  was  admitted 
there  was  no  evidence  tending  to  prove  that  it 
was  sealed  by  Mr.  Moses.  Passing  the  objec- 
tion raised  by  the  defendants  in  error  as  to  the 
form  of  pleadings,  and,  referring  to  the  fore- 
going statement  of  facts,  it  appears  that  at  the 
time  the  bond  was  first  tendered  to  the  War 
Department  it  had  been  signed  and  acknowl- 
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■edged  by  the  principal  and  his  sureties,  and 
the  latter  had  each  made  an  affidavit  justify- 
ing as  to  his  financial  ability  to  become  such 
surety,  and  that  Howgate  had  presented  the 
bond  (without  seals)  to  the  Secretary  of  War, 
«8  in  compliance  with  the  directions  of  the 
War  Department. 

The  instrument  being  incomplete  when  first 
sent  to  the  department,  there  was  no  accept- 
ance of  the  same  at  that  time.  Its  return  by 
the  department  with  the  objection  stated  did 
not  in  any  sense  make  Howgate  the  agent  of 
the  government  to  procure  seals  to  the  iDstru- 
ment;  the  government  undertook  no  such  mis- 
sion, and  it  was  not  under  any  obligation  so  to 
<lo.  It  stood  indifferent  whether  Howgate 
procured  those  seals  or  not;  he  was  under  ob- 
ligation to  present  a  proper  bond  to  the  depart- 
ment, and  if  he  did  not  do  so,  the  department 
would  take  its  own  measures  consequent  upon 
that  failure. 

We  have  a  case,  therefore,  where  the  proof 
is  full  as  to  the  original  signing  of  the  bond  by 
the  sureties;  no  pretense  of  any  forgery  or  any 
irregularity  in  that  respect,  the  only  defect  be- 
ing the  lack  of  seals.  This  defect  was  pointed 
out  by  the  officer  of  the  eovernment,  and  How- 
gate took  back  the  bond  to  have  the  seals  put 
on,  and  in  due  time  he  returned  it  with  the 
seals  upon  it.  There  is  no  direct  evidence  as 
1o  when  or  where  the  seals  were  put  on  or  as 
-68 1  ]to  the  actual  consent  of  the  'sureties.  Un- 
der these  circumstances,  and  with  the  proof  in 
thecondition  thus  stated, wethink  thepresump- 
tion  is  with  the  government,  that  the  seals 
were  placed  upon  the  instrument  with  the  con- 
•sent  of  the  parties,  and  if  there  were  no  such 
consent,  that  is  matter  of  defense  to  be  affirm- 
atively established.  The  inference  is  very 
strung  that  consent  was  given.  It  has  been 
held  that  proof  of  the  execution  of  a  bond, 
taken  with  the  fact  of  possession  by  the  proper 
party,  was  sufficient  to  found  a  presumption 
of  proper  deliverv  of  the  bond.  Edelin  v. 
Sinders,  8  Md.  llo.  In  this  case  the  evidence 
clearly  forbids  the  supposition  that  the  prin- 
cipal or  the  sureties  contemplated  a  fraud  upon 
the  government,  or  intended  to  present  to  it  an 
incomplete  instrument.  The  latter  had  al- 
ready consented  to  act  as  sureties,  had  signed 
the  paper,  acknowledged  their  signatures,  and 
justified  as  to  their  financial  ability.  The  gov- 
ernment was  asking  no  favor  of  them  or  of 
Howgate;  it  had  simply  declined  to  receive  as 
a  good  bond  the  instrument  they  had  executed 
for  the  very  purpose  of  being  accepted  by  the 
government.  No  change  of  circumstances  is 
bhown  between  the  original  execution  of  the 
bond  and  its  return  with  the  seals  attached  to 
it  by  Howffate,  The  sureties  were  not  in  the 
position  of  having  secured  what  they  wanted 
by  the  execution  of  the  instrument  in  the  man- 
ner originally  shown;  nor  was  the  government 
in  the  attitude  of  asking  something  more  of 
these  sureties  after  they  had  secured  the  bene- 
fit for  which  the  paper  had  been  executed. 
As  the  matter  stood,  when  the  bond  was  re- 
turned to  Howgate,  he  was  under  the  same  ob- 
ligation to  furnish  a  proper  instrument  that 
he  bad  ever  been,  and  for  all  that  appears  pre- 
cisely the  same  reasons  for  signing  the  instru- 
ment originally  still  existed  with  thei  sureties 
at  the  time  when  the  seals  were  placed  upon 
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the  bond.  The  evidence  is  strong  enough 
upon  which  to  base  the  presumption  that  un- 
der these  circumstances  the  seals  were  placed 
upon  the  bond  with  the  consent  of  the  sureties, 
and  the  bond  returned  to  the  War  Department 
properly  executed.  At  least  a  prima  facie 
presumption  to  this  effect  ought  to  be  indulged 
in  in  cases  such  as  this  where  bonds  are  fur- 
nished the  government  to  *secure  the  [582 
proper  performance  of  duty  by  the  obligors  in 
such  bonds.  This  principle  we  think  is  illus- 
trated in  the  cases  of  Dair  v.  United  States,  83 
U.  S.  10  Wall.  1  [21: 491],  and  Butler  v.  UniUd 
States,  88  U.  8.  21  Wall.  272  [22:  614]. 

When  the  officers  of  the  government  re- 
ceived this  bond  for  the  second  time,  and  the 
seals  were  then  found  upon  it,  there  was  noth- 
ing to  attract  their  suspicion  that  the  bond  was 
not  a  proper  instrument,  executed  in  due  form 
by  all  the  obligors.  The  fact  that  it  had  once 
been  presented  without  seals,  and  then  when 
the  objection  was  taken  to  that  defect  and  the 
instrument  returned  to  Howgate  on  that  ac- 
count, it  was  thereafter  again  sent  in  by  How- 
gate, one  of  the  obligors,  with  the  seals  af- 
fixed thereon,  was  not  a  circumstance  of 
suspicion  nor  one  to  raise  any  doubt  as  to  the 
consent  of  the  other  obligors  to  the  placing  of 
the  seals  upon  the  instrument  signed  by  them. 
Being  origmally  signed  by  them  for  the  pur- 
pose of  acceptance  by  the  government,  there 
18  no  fact  upon  which  a  presumption  could  be 
based  that  they  would  refuse  to  make  the  in- 
strument complete  by  adding  their  seals  when 
it  was  found  that  they  had  been  theretofore 
omitted. 

The  cases  cited  by  counsel  for  the  defendants 
do  not  impair  the  strength  of  this  principle, 
nor  do  away  with  the  presumption.  Among 
the  cases  cited  are  FoUcU  v.  Rose,  3  McLean, 
832.  The  case  involved  but  a  question  of  fact, 
which  was  submitted  to  a  jury,  whether  an  in- 
strument that  was  produced  on  the  trial  and 
had  no  seals  attached  to  it,  had  had  them  at- 
tached when  the  instrument  was  originally 
executed  many  years  prior  thereto.  Edelin  v. 
Sanders,  8  Md.  118,  129,  contains  nothing  in- 
consistent with  the  presumption  that  the  seals 
in  this  case  were  affixed  with  the  consent  of 
the  obligors. 

In  State  v.  Euinbird,  54  Md.  327,  the  bond 
sued  on  had  no  seal  opposite  the  name  of  one 
of  the  obligors,  and  there  was  no  evidence 
that  he  had  adopted  the  seal  of  any  of  the 
other  parties  to  the  instrument  It  was  held 
that  the  instrument  was  not  his  bond,  because, 
in  fact,  there  was  no  evidence  of  any  seal  be- 
longing to  him  ever  having  been  affixed,  and 
no  sucn  seal  was  on  the  instrument  when  it 
was  produced  on  the  trial. 

♦In  Chilton  v.  FeopU,  66  111.  601,  a  hond[BS3 
was  sued  on,  while  the  instrument  produced 
had  no  seal.  It  was  held  that  the  fact  that  the 
instrument  contained  the  statement  "sealed 
with  my  seal."  when  there  was  no  seal  or  scroll, 
did  not  supply  the  defect  of  its  al)sence. 

In  Barnet  v.  Abbott,  53  Vt.  120,  the  instru- 
ment when  executed  had  no  seal,  but  when 
delivered  to  the  selectmen  it  was  sealed.  The 
evidence  showed  that  the  sureties  did  not  affix 
the  seals  themselves,  and  in  fact  authorized  no 
one  to  affix  them  to  the  instrument.  The  court 
held  that  it  was  defectively  executed.    No  evi- 
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dence  of  thts  nature  ts  to  be  found  in  the  case 
at  bar. 

In  United  Stales  v.  TAnn,  40  U.  8.  15  Pet. 
290.  311  [10:  742,  750],  the  second  and  third 
counts  of  the  declaniiion  were  upon  "an  in- 
strument in  writing."  It  was  not  averred  that 
It  was  under  seal.  The  instrument  was  exe- 
cuted under  an  act  of  Congress  providing  for 
the  execution  of  a  bond.  The  defendant 
demurred  to  the  two  counts  and  the  question 
was  certified  to  this  court  upon  a  certificate  of 
a  division  of  opinion:  (1)  as  to  whether  the 
obligation  set  out  in  the  declaration,  being 
without  seal,  was  a  bond  within  the  act  of 
Congress;  and  (2)  whether  such  instrument 
was  good  at  common  law.  It  was  held  that 
the  instrument  was  not  a  bond  within  the  act, 
but  that  it  was  good  at  common  law.  The 
case  went  down  for  further  proceedings,  dur- 
ing which  a  trial  was  had  and  the  case  came 
again  before  this  court  on  writ  of  error,  anrl  it 
is  reported  in  42  U.  8.  1  How.  104  [11:  64]. 
It  seems  that  after  the  case  went  down  the 
pleadings  in  the  case  were  altered,  and  finally 
a  plea  was  filed  on  the  part  of  the  defendants 
alleging  merely  that  seals  were  afiixed  to  the 
bond  without  the  consent  of  the  defendants, 
without  alleging  that  it  was  done  with  the 
knowledge  or  by  the  authority  or  direction  of 
the  plaintiffs.  It  was  held  in  the  court  below 
that  the  special  demurrer  to  the  plea  was  bad, 
and  the  court  gave  judgment  for  the  defend- 
ant, adjudging  that  the  plea  was  sufilcient  in 
law.  This  court  held  otherwise,  and  it  was 
upon  the  principle  that  the  placing  of  the  seals 
thereon  after  the  execution  of  the  instrument 
was  a  material  alteration  of  it,  but  if  done  by 
a  fitranger  and  the  instrument  was  valid  with- 
58-l^J  out  the  seals  and  *was  declared  on  as 
such  an  instrument,  the  bction  upon  it  could  be 
maintained. 

In  United  States  v.  Nehon,  2  Brock.  64,  the 
parties  to  the  bond  were  sureties,  and  signed 
in  blank  before  the  principal,  but  with  full 
knowledge  of  the  purpose  for  which  the  bond 
was  to  be  executed.  The  blanks  were  after- 
wards filled  up  in  their  absence  without  ex- 
press authority  from  them,  and  given  to  the 
oflQcers  of  the  United  States,  who  accepted  it. 
It  was  held  by  Marshall,  Chief  Justice,  *'with 
much  doubt  and  with  a  strong  belief  that  this 
Judgment  will  be  reversed,"  that  the  law  is  for 
defendants.  Under  the  cases  of  Dair  v.  United 
States.  83  U.  8.  16  Wall.  1  [21:  491],  and  But- 
ler V.  United  States,  88  U.  8.  21-Wall.  272  [22: 
614],  it  would  seem  as  if  the  doubts  of  the 
great  chief  justice  were  not  entirely  misplaced. 

Not  one  of  these  cases  lays  down  any  prin- 
ciple which  shows  the  ruling  of  the  court  be- 
low in  this  case  to  have  been  erroneous. 

We  come  back,  then,  to  a  case  where  the 
proof  was  uncontradicted  of  a  signing  of  an 
instrument,  reciting  that  it  was  sealed  (when 
in  fact  it  was  not)  and  that  when  sent  to  the 
obligee  it  was  returned  in  order  that  seals 
might  be  afl!lxed.  It  will,  in  the  absence  of 
evidence  to  the  contrary,  be  presumed,  whetf 
the  bond  is  again  presented  with  seals,  that 
they  bad  been  inadvertently  omitted,  and  that 
the  sureties  had  consented  to  their  beine  placed 
upon  the  instrument  in  order  to  maSe  it  ef- 
fective, a  purpose  which  they  must  have  origi- 
nally intended  when  they  executed  it    Any 
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other  presumption  would  tend  to  show  thai 
the  sureties,  when  signing  the  instrument^ 
intended  an  idle  thing,  that  is,  to  sign  a  pa- 
per which  would  not  answer  the  purpose 
for  which  it  was  then  executed,  or  else  they  in- 
tended a  fraud  upon  and  to  act  dishonestly  to- 
wards the  government.  Neither  presumptioik 
should  be  indulged  in.  The  prcsumptioa 
called  for  under  the  circumstances  is  the  one 
which  is  based  upon  the  view  that  the  princi- 
pal and  the  sureties  intended  to  act  honestly 
and  to  execute  an  instrument  which  would  be 
accepted  by  the  government. 

Upon  the  case  as  itbtood,  there  was  no  ques- 
tion to  be  submitted  to  the  jury  upon  this  bond. 
The  presumption  of  a  *fin8l  dueexecu-[58& 
tion  arose  from  the  evidence  given  on  the  purt 
of  the  plaintiffs,  and  as  none  was  given  in  ex- 
planation or  in  contradiction  of  it,  the  pre- 
sumption was  sufilcient  in  law  to  bnse  a  find- 
ing of  that  fact  thereon.  We  think  that  no 
sufficient  objection  in  regard  to  the  sealing  of 
the  bond  was  shown,  ana  that  this  assignment 
of  error  is,  therefore,  not  made  good. 

8.  Another  objection  to  the  validity  of  the 
bond  is  taken  by  the  defendants,  which  is, 
that  the  bond  was  extorted  colore  offiHi,  and  is 
void  for  that  reason.  The  defendants  allege 
that  there  was  no  statute  or  regulation  direct- 
ing or  permitting  the  exaction  of  a  bond  from 
an  officer  of  the  Army  assigned  to  duty  in  the 
signal  service  at  Washington  and  discharging 
the  duties  of  ''property  and  disbursing ofticer, 
and  that  therefore  the  bond  exacted  from 
Lieutenant  Howgate  was  void.  Defendants' 
counsel  offered  to  prove  that  some  time  after 
he  had  been  assigned  to  his  position  the  Sec- 
retary of  War,  through  his  chief  clerk,  di- 
rected that  Lieutenant  Howgate,  before  receiv- 
ing moneys  upon  requisitions  made  by  hira, 
should  file  a  bond  as  particularly  stated,  and  if 
he  failed  to  file  such  bond  that  he  should  be 
relieved  from  duty  as  disbursing  oflScer;  that 
Lieutenant  Howgate  protested  against  tliis  re- 
quirement for  various  reasons  which  he  stated 
to  the  chief  clerk,  who  informed  him  that  the 
Secretary  of  War  had  made  his  decision  upon 
the  question  involved  after  due  deliberation^ 
and  had  directed  that  unless  he  filed  the  re- 
quired bond  he  should  be  relieved  from  duty 
as  disbursing  officer;  that  after  receiving  tbi» 
information  from  the  chief  clerk  Lieuten- 
ant Howgate  forwarded  to  the  War  Depart- 
ment the  bond  upon  which  this  suit  is  brought 
The  evidence  was  rejected  and  exception  takett 
by  counsel  for  the  defendant.  It  is  now  urged 
that  such  evidence  was  material ;  that  it  showed 
that  the  bond  was  improperly  and  illegally  ex- 
torted from  Lieutenant  Howgate  under  fear  of 
losing  his  position  as  property  and  disbursing 
officer,  and  that  the  bond  ia  therefore  void. 

We  think  the  evidence  was  properly  ex- 
cluded, although  there  was  no  statute  specially 
providing  for  the  execution  of  a  bond  bv  one 
occupying  the  position  of  Lieutenant  bow- 
gate.  *The  order  of  the  War  Department  [58^ 
that  a  bond  should  be  executed  was  one  which 
the  Secretary  of  War  had  power  to  make. 

It  was  lie  Id  in  the  case  of  United  States  ▼. 
Tingey,  30  U.  8.  5  Pet.  115  18:  66].  that  the 
United  States  had  a  right  to  take  a  bond  to  in- 
sure the  faithful  performance  of  duty  on  the 
part  of  an  individual  or  officer  where  such 
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bond  was  ▼oluntarily  gWen,  and  was  not  in 
Tiolation  of  any  provision  of  law.  The  par- 
ticular bond  in  that  case  was  held  void  as  be- 
ing extorted  under  color  of  office  because  it 
was  in  plain  violation  of  the  statute  in  regard 
to  giving  such  bond,  and  it  was  demanded  of 
the  party  upon  the  peril  of  losing  his  office. 
The  court  said  under  those  circumstances  that 
the  bond  was  an  illegal  instrument,  "for  no 
officer  of  the  government  has  a  right,  by  color 
of  his  office,  to  require  from  any  subordinate 
officer,  as  a  condition  of  his  holdiDg  his  office, 
that  he  should  execute  a  bond  with  a  condi- 
tion different  from  that  prescribed  by  law." 
The  court  also  said,  however,  **  that  a  volun- 
tary bond  taken  by  authority  of  the  proper 
officers  of  the  Treasury  Department,  to  whom 
the  disbursement  of  the  public  moneys  is  in- 
trusted, to  secure  the  fidelity  in  official  duties 
of  a  receiver  or  an  agent  for  disbursery  of 

gublic  moneys,  is  a  binding  contract  between 
im  and  his  sureties  and  the  United  States, 
although  such  bond  may  not  be  prescribed  or 
required  by  any  positive  law.  The  right  to 
take  such  a  bond  is  in  our  view  an  incident  to 
the  duties  belonging  to  suQh  a  department;  and 
the  United  States  having  a  political  capacity  to 
take  it,  we  see  no  objection  to  its  validity  in  a 
moral  or  legal  view.  See  also  United  States  y. 
Maurice,  2  Brock.  96:  Jessup  v.  United  States, 
106  U.  S.  147  [27:  85],  where  the  same  views 
are  set  forth. 

The  consideration  or  the  condition  of  the 
bond  must  not  be  in  violation  of  law;  it  must 
not  run  counter  to  any  statute;  it  must  not  be 
either  malum  prohibitum  or  malum  in  se.  Oth- 
erwise and  for  all  purposes  of  security,  a  bond 
may  be  valid,  though  no  statute  directs  its  de- 
livery. 

We  do  not  understand  by  the  decision  in 
Peters,  above  cited,  that  the  meaning  of  the 
term  voluntary  bond  is  that  the  bond  must  have 
been  offered  and  pressed  upon  the  government 
when  never  asked  for  or  demanded  by  it.  It  is  a 
587]  voluntary  *bond  when  it  is  not  demand- 
ed l)y  any  particular  statute  or  regulation  based 
thereon,  and  when  it  is  not  exacted  in  viola- 
tion of  any  law  or  valid  regulation  of  a  depart- 
ment. Having  the  right  to  take  a  bond,  the 
government  in  a  case  like  this  has  the  right  to 
demand  it  from  the  officer,  and  to  say  to  him 
that  if  he  do  not  give  it  he  will  not  be  contin- 
ued as  "a  property  and  disbursing  officer 
of  the  signal  service.  Such  a  demand  when 
complied  with  does  not  amount  to  the  illegal 
exaction  or  extortion  of  the  bond.  The  case 
of  a  bond  so  procured  differs  radically  from  a 
case  like  that  of  Tingey,  supra,  inasmuch  as  the 
bond  in  the  latter  case  was  extorted  from  a  re- 
luctant officer  with  a  condition  therein  con- 
tained different  from  that  which  the  statute 
called  for. 

The  power  of  the  government  to  take  bonds 
in  cases  of  this  nature  in  the  absence  of  any 
law  or  general  regulation  to  that  effect,  but  by 
direction  of  the  head  of  a  department,  was  rec- 
ognized again  in  the  case  of  United  States 
v.  Bradley,  85  U.  S.  10  Pet.  843,  859  [9:  448, 
454].  In  that  case  the  bond  taken  contained 
conditions  beyond  those  provided  for  in  the 
act  of  Congress,  yet  it  was  held  that  those 
conditions  which  were  within  the  act  were 
valid  and  could  not  be  regarded  as  extorted 
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from  the  obligor,  although  they  were  set  forth 
in  the  same  instrument  which  contained  other 
and  illegal  conditions.  Tingey*s  Oase,  supra, 
was  cited  by  the  court  and  approved  as  to  the 
principle  that  the  United  States  may  take  a 
bond  as  security,  etc.,  when  not  in  violation  of 
any  statute. 

In  this  case  we  think  the  bond  was  a  volun- 
tary bond  in  the  sense  that  it  was  not  illegally 
extorted  from  the  defendant  Howgate,  under 
color  of  office  or  by  threats  from  a  superior 
officer;  that  the  United  States  through  the 
Secretary  of  War  had  the  right  to  demand  a 
bond  with  conditions  such  as  the  bond  in  ques- 
tion contains,  and  that  it  did  not  cease  to  be  & 
voluntary  bond  merely  because  Lieutenant 
Howgate  did  not  gratuitously  and  without  re- 
quest proffer  it  and  ask  that  it  might  be  re- 
ceived, or  because  he  was  reluctant  to  give  it, 
and  only  gave  it  upon  the  demand  of  the  Sec- 
retary. Under  the  facts  developed  in  this  case, 
situated  as  Lieutenant  Howgate  was  with  re- 
spect to  the  public  moneys,  the  United  States. 
*having  the  right  to  take  a  bond,  had  the[588^ 
right  to  demand  it  under  penalty  of  refusing  to 
permit  him  to  longer  remain  as  a  disbursing  offi- 
cer or  to  further  receive  public  moneys  for  dis- 
bursement by  him.  An  action  brought  in  the 
southern  district  of  New  York  by  the  United 
States  against  Rogers,  one  of  the  sureties  on  this 
same  bond,  was  decided  in  favor  of  the  govern- 
ment by  the  United  States  district  court  (28  Fed. 
Rep.  607),  and  that  judgment  was  affirmed 
by  the  United  States  circuit  court  in  the  south- 
ern district  of  New  York.  82  Fed.  Rep.  890. 
On  writ  of  error  to  this  court  the  judgment 
was  affirmed,  but  not  on  any  ground  affect- 
ing the  merits.  Both  the  district  and  circuit 
courts  held  the  bond  was  good,  and  adjudged 
accordingly. 

We  are,  in  view  of  all  the  facts,  of  opinion 
that  the  refusal  to  admit  the  evidence  offered 
by  defendants*  counsel  upon  this  issue  did  not 
constitute  any  error  on  the  part  of  the  learned 
trial  court. 

4.  Another  objection  taken  by  the  defend- 
ants is  that  this  bond  is  void  for  uncertainty, 
because  there  was  no  law  creating  any  such 
position  as  that  "of  property  and  disbursing 
officer  of  the  signal  service,  U.  8.  A.,"  nor  any 
law  or  army  regulation  defining  the  duties  of 
any  such  officer. 

The  signal  service  corps  as  a  branch  of  the 
army  was  known  during  the  war.  After  its^ 
close  and  as  long  ago  as  1870,  Congress,  by  a 
joint  resolution  approved  on  the  9th  day  of 
February  of  that  year,  authorized  the  S^re- 
tary  of  War  to  provide  for  the  taking  of  mete- 
orological observations  at  the  military  stations 
and  other  points  in  the  interior  of  the  conti- 
nent, and  for  giving  notice  on  the  northern 
lakes  and  seaboard  of  the  approach  and  course 
of  storms.  On  the  28th  of  February,  1870,  the 
Secretary  of  War  addressed  a  written  commu- 
nication to  Brigadier  General  Meyer,  chief  sig- 
nal officer  of  the  army,  in  which,  after  em- 
bodying the  joint  resolution,  as  above  referred 
to,  the  Secretary  of  War  continued:  *'Inview 
of  thisenactment.I  have  to  inform  you  that  you 
as  chief  signal  officer  of  the  army  are  charged 
with  the  duties  to  arise  under  the  provisions  of 
the  same,  subject  to  the  direction  of  the  Sec- 
retary *of  War."    On  the  10th  of  June,  [589 
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1872,  one  of  the  appropriatioD  bills  was  ap- 
proved, in  which  was  an  appropriation  of 
$250,000  to  provide  materials  and  lo  pay  for 
telegraphing  the  weather  reports  under  the  au- 
thority and  regulation  of  the  Secretary  of  War; 
and  on  the  27th  of  June,  1872.  the  War  De- 
partment directed,  in  a  written  communica- 
tion addressed  to  the  chief  of  the  United  States 
signal  corps,  that  such  officer  and  all  persons 
who  had  been  or  should  be  thereafter  desig- 
nated and  employed  by  him  for  the  taking  of 
meteorological  observations,  etc.,  were  thereby 
recognized  and  appointed  as  agents  of  the  War 
Department  for  those  purposes.  By  the  army 
appropriation  act  of  1874  (18  Stat,  at  L.  72).  it 
was  enacted  that  the  signal  service  should  be 
maintained  as  then  organized  under  the  au- 
thority of  the  Secretary  of  War.  Thereafter 
and  onthe25lhof  July,  1876,  Lieutenant  How- 
eate,  then  acting  signal  otticer  and  assistant  at 
Washington,  was  duly  assigned  by  the  chief 
signal  officer  to  duty  as  "property  and  disburs- 
ing officer"  at  the  signal  office  at  Washington, 
with  such  other  dutfes  as  might  be  assigned  to 
him.  Appropriations  of  a  similar  nature  to 
the  above-mentioned  act  for  the  signal  service 
have  been  constantly  made  by  Congress  ever 
«ince. 

The  Revised  Statutes  also  authorized  (§  161) 
"the  head  of  each  department  ...  to 
prescribe  regulations,  not  inconsistent  with 
law,  for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks,  and  dis- 
tribution and  performance  of  its  business,  and 
the  custody,  use,  and  preservation  of  the  rec- 
ords, papers,  and  property  pertaining  to  it." 
Section  1094  of  the  Revisetf  Statutes  recognized 
the  existence  of  the  chief  signal  officer  of  the 
army  of  the  United  States,  and  §  1195  gave 
to  that  officer  the  rank  of  colonel  of  cavalry, 
and  directed  that  under  the  direction  of  the 
Secretary  of  War  he  should  have  charge  of  all 
signal  duty  and  of  all  books,  papers,  and  ap- 
paratus connected  therewith. 

Upon  this  evidence  we  think  it  apparent  that 
in  the  proper  conduct  of  his  office  the  chief  sig- 
nal officer  had  the  right  to  designate  one  of  the 
officers  detailed  for  service  under  him  as  a 
"properly  and  disbursing  officer,"  to  whom 
£^90]  should  belong,  *as  provided  for  in  the 
order  of  such  chief,  the  custody  of  all  govern- 
ment property  and  funds  pertaining  to  the 
office  of  the  chief  signal  officer,  and  that  such 
chief  signal  officer  had  the  power,  under  the 
general  direction  of  the  Secretary  of  War,  to 
provide  that  the  property  and  disbursing  offi- 
cer should  be  responsible  for  the  due  execu- 
tion of  his  duties  as  such.  The  Secretary  in 
this,  among  other  ways,  recognized  and  ap- 
proved the  appointment  of  Howgate  as  a  dis- 
bursing officer,  and  directed  him  to  give  a 
bond  as  such  officer,  and  he  thereby  recog- 
nized, and,  in  effect,  provided,  that  there 
should  be  such  an  office.  Among  the  duties 
of  such  an  office  it  is  plain  was  that  of  receiv- 
ing and  disbursing  those  moneys  which  had 
been  appropriated  by  Congress  for  the  signal 
service,  and  which  came  lo  him  by  reason  of 
his  designation  as  the  property  and  disbursing 
officer  of  that  branch  of  the  service  at  Wash- 
ington. If  all  the  duties  of  such  officer  were 
not  clearly  specified  and  defined  by  law  or  the 
regulations  of  the  department  in  which  he  was 
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serving,  it  was  at  least  clearly  apparent  that 
the  public  moneys  which  he  received  he  was 
bound  to  honestly  disburse  and  to  account  for 
to  the  proper  officers  of  the  government.  As 
a  security  for  the  honest  discharge  of  such 
duties  the  bond  in  question  was  given,  and 
one  of  the  conditions  of  the  bond  was  that  he 
should  "faithfully  expend  all  public  moneys 
and  honestly  account  for  the  same,  and  for  all 
public  property  which  shall  or  may  come  into 
bis  hands  on  account  of  the  signal  service  of 
the  United  States  army  without  fraud  or  de- 
lay." When  he  was  guilty  of  the  forgery  of 
vouchers  and  the  embezzling  of  the  public 
moneys  received  by  him  as  said  officer,  there 
can  be  no  doubt  or  uncertainty  that  such  con- 
duct was  a  plain  violation  of  his  duty  as  an 
officer,  and  that  the  condition  of  the  bond  cer- 
tainly and  plainly  covered  such  conduct,  and 
was  violated  thereby. 

The  principle  decided  in  United  Stntet  v. 
BradJey,  85  U.  8.  10  Pet.  343  [9:448],  that 
bonds  and  other  deeds  may  be,  and  iti  many 
cases  are.  good  in  part  and  void  for  the  resi- 
due, where  the  residue  is  founded  in  illegality 
but  not  malum  in  se,  may  be  invoked  in  this 
case.  The  two  conditions  of  the  bond  were, 
(1)  that  Lieutenant  Howgate  shobld  carefully 
discharge  the  duties  of  ♦property  and  [591 
disbursing  officer  of  the  signal  service;  and  (2) 
that  he  should  faithfully  expend  all  public 
money,  and  honestly  account,  etc.,  as  already 
stated.  The  condition  tbat  he  should  carefully 
discharge  the  duties  of  the  office  might,  per- 
haps, be  regarded  as  somewhat  vague,  on  ac- 
count of  the  uncertainty  as  to  what  constituted 
all  of  those  duties,  but  there  is  neither  vague- 
ness nor  uncertainty  in  the  other  condition, 
above  slated.  If  the  first  condition  were  to  be 
held  void  for  uncertainty,  there  is  no  valid  rea- 
son for  holding  that  the  i$econd  condition  is  also 
void,  although  not  at  all  uncertain.  When 
the  cause  of  action  consists  in  a  breach  of  that 
particular  condition  of  the  bond  which  is 
plain,  definite,  and  certain,  there  is  no  reason 
for  denying  a  recovery  because  of  the  uncer- 
tainty of  another  condition  which  need  not  be 
referred  to  in  order  to  sustain  tbe  action. 

Counsel  for  defendants  ask:  "What  proof 
was  there  that  it  was  the  duty  of  Howgate, 
under  a  bond  with  a  penalty  of  (12.000.  to 
receive  and  disburse  the  enormous  sums 
charged  against  him  in  the  'consolidated  tran- 
script,' aggregating  the  sum  of  $1,132  742.32, 
in  the  brief  period  of  about  two  years?"  The 
attention  of  tbe  War  Department  had  been 
called  to  the  Signal  Service  Office  at  Wash- 
ington by  reason  of  a  requisition  for  foO.OOO, 
in  February,  1878,  lo  be  paid  to  Lieutenant 
Howgate  as  disbursing  officer  of  the  signal 
service.  The  answer  to  such  requisition  given 
from  the  War  Department,  among  other  things, 
was  that  * 'requisitions  for  advances  should  be 
for  a  less  amount  than  $50,000,  or  should  not 
exceed  $25,000  at  any  one  time."  The  acu 
of  Congress  making  appropriations  for  the 
signal  service  also  show  that  a  large  amount 
of  public  moneys  would  be  disbursed  in  the 
course  of  each  year  through  the  office  of  the 
chief  signal  officer  of  the  army.  How  much 
that  sum  would  reach  it  was  not  necessary  to 
know  accurately.  A  bond  exacted  for  the 
sum  of  $12,000  was  very  likely  demanded  In 
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view  of  the  fact  that  frequent  settlements  were 
eustoniary  between  the  officer  and  the  Treas- 
ury Department,  and  that  requisitions  were 
not  to  be  made  for  any  enormous  sum  at  any 
^92]one  time.  With  such  checks*upon  the  re- 
ceipt and  disbursement  of  public  moneys,  it 
might  well  have  been  thought  that  the  amount 
demanded  was  sufficient.  Reference  was  also 
had  in  the  letter  from  the  War  Department  to 
the  amount  of  the  bond  demanded  of  a  com- 
missary of  subsistence,  having  the  same  rank, 
though  in  a  different  branch  of  the  service, 
and  also  charged  with  the  receipt  and  dis- 
bursement of  large  amounts  of  public  moneys. 
A  bond  ic  the  same  penalty  as  that  given  by 
such  an  officer  was  evidently  supposed  to  offer 
sufficient  security  for  the  government.  Al- 
though when  the  bond  was  executed  it  might 
not  have  been  supposed  that  the  officer  would 
hsve  such  large  sums  to  disburse,  that  fact 
forms  no  defense  to  an  action  on  the  bond, 
which  was  conditioned  for  the  honest  disburse- 
ment of  the  public  moneys,  whatever  might 
be  their  amount. 

So  far  as  this  cause  of  action  is  concerned, 
the  bond  is  not  void  for  uncertainty,  and  the 
-exception  of  the  defendants  is  unsustained. 

5.  The  defendants  also  claim  the  existence 
of  error  in  the  decision  of  the  court  below, 
that  the  settlement  of  Ilowgatc's  accounts  was 
not  a  bar  to  the  action.  The  evidence  shows 
that  his  accounts  had  been  regularly  stated 
and  passed  by  the  accounting  officers  of  the 
Treasury,  and  a  certificate  given  him  of  non- 
indebtedness.  These  facts  the  defendants  say 
were  matters  of  record  in  the  Treasury  De- 
partment, and  they  urged  that  the  plaintiff 
should  therefore  be  estopped  from  maintaining 
this  action. 

To  the  same  effect  is  the  objection  that  the 
government  is  estopped  from  maintaining  this 
suit  by  the  inequitable  representations  and 
conduct  of  their  agents  which  misled  the 
surety  Moses,  to  his  prejudice. 

It  is  necessary  to  see  what  this  alleged  set- 
tlement was  that  is  set  up  by  defendants  as  a 
bar  to  the  maintenance  of  this  action.  It  is 
seen  by  reference  to  Army  Regulations,  §  2394, 
which  is  set  forth  in  the  statement  of  facts, 
that  it  was  necessary  to  obtain  certificates  of 
son  indebtedness  before  an  officer  retiring 
from  the  service  could  obtain  final  payment 
•of  his  salary.  Immediately  upon  his  resigna- ' 
lion  beiug  offered,  December  7,  1880.  Lieu- 
^S)3]tenjini  Ilowgatc  *proceeded  to  obtain  the 
necessnry  certificates.  He  procured  from  the 
third  aurlitor  of  the  Treasury  Department  va- 
rious certificates  under  dates  of  October  1, 
December  10  and  23,  1880.  January  6,  and 
April  26,  1881.  These  certificates  were  for 
different  quarters  of  the  years  1879  and 
1880,  and  certified  that  the  auditor  had  ex- 
amined and  a(Uusted  the  account  of  H.  W. 
Howgate,  Lieutenant,  20th  Infantry,  A.  8.  O., 
and  found  the  same  balanced  "as  appears 
from  the  statement  and  vouchers  herewith 
transmitted  for  decision  and  certification." 

The    last   certificate    signed    by  the    third 
Auditor,  reads  as  follows: 

Certificate  of  Nonindebtedness." 

Treasury  Department, 
Third  Auditor's  Office,  April  26.  1881. 
It  is  hereby  certified  that  the  accounts  and 
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returns  of  H.  W.  Hownite,  Lt.  20th  Inf.,  lata 
acting  signal  officer,  U.  S.  A.,  have  been  ex- 
amined, found  correct,  and  are  closed. 

This  certificate  is  granted  to  satisfy  the  pay 
department  that  the  above-named  officer  is  not 
indebted  to  the  United  States  on  the  books  of 
this  office  at  the  date  hereof." 

Certificates  similar  in  their  nature  were 
obtained  from  the  offices  of  the  chief  of  engi* 
neers.  the  quartermaster,  the  ordnance  depart- 
ment, second  auditor's  office,  the  paymaster's, 
and  the  commissary  generals'  departments. 
Each  certified  substantially  that  Howgate 
"was  not  charged  on  the  books  of  that  office 
as  a  debtor  to  the  United  States,"  or  "that  his 
returns  had  been  received,  examined,  and 
found  correct,"  or  "that  there  were  no  charges 
remaining  against  him  on  the  books  of  the 
office." 

There  is  no  proof  that  any  one  of  these  certi- 
ficates was  ever  seen  by  the  sureties  or  was 
known  by  them  to  exist,  nor  is  there  evidence 
that  a  settlement  of  any  nature  had  ever  been 
made  between  the  principal  and  his  sureties 
based  upon  or  b^  reason  of  the  certificates, 
nor  that  the  condition  of  the  sureties  had  been 
at  all  changed  because  of  the  existence  of  the 
certificates  or  any  one  of  them.  The  certifi- 
cates were,  of  course,  based  only  upon  what  ap-. 
peared  after  an  examination  *of  the  books[504 
in  each  department.  Undoubtedly  they  were 
prima  facie  evidence  of  the  facts  they  certified 
to,  and  in  the  absence  of  any  evidence  of  mis- 
take or  of  fraud  attacking  the  integrity  of  the 
items,  or  any  of  them,  appearing  on  the  books 
and  upon  which  the  certificates  were  ba.«ed, 
they  would  be  conclusive  in  favor  of  the  officer 
in  any  action  against  him.  Sovle  v.  United 
States,  100  U.  8.  8,  11  [25:  536.  5371:  United 
States  V.  BeU,  111  U.  8.  477  [28:  4781;  Eka 
parte  Randolph,  2  Brock.  447,  475:  United 
States  V.  Irving,  42  U.  8.  1  How.  250,  263  [11: 
120,  125]:  United  States  v.  Hunt,  105  U.  8. 
184,  187  [26:  1038,  1039].  They  would  not, 
however,  oe  conclusive  as  against  evidence  of 
the  forgery  of  any  vouchers  upon  which  the 
accounts  bad  been  founded  and  settlement 
arrived  at;  this  is  too  plain  for  argument. 

It  is  urged,  however,  that  even  if  the  certifi- 
cates and  books  upon  which  they  were  based 
would  ordinarily  be  open  to  explanation  and 
would  not  be  regarded  by  the  courts  as  con- 
elusive,  the  rule  is  nevertheless  changed  in 
this  case  by  the  action  of  the  officers  of  the 
government,  by  reason  of  which  the  govern- 
ment is  estopped  from  showing  the  falsity  of  . 
the  certificates  and  the  forgery  of  the  vouch- 
ers. The  government  is  charged  with  laches 
in  failing  to  take  proper  means  of  enforcing 
its  demands  against  Howgate,  and  in  failing 
to  promptly  notify  the  sureties  of  the  fact  of 
his  defalcation  and  of  their  liability  to  respond 
on  that  account  to  the  extent  of  the  penalty 
of  the  bond. 

As  late  as  April  26,  1881,  the  government 
was  ignorant  of  any  cause  of  suspicion 
against  Lieutenant  Howgate,  for  on  that  date 
the  third  auditor  of  the  'Treasury  Department 
certified  to  the  correctness  of  Howgate's  ac- 
counts and  returns.  Between  that  time  and 
the  24th  of  August,  1881,  the  suspicions  of 
the  officers  of  the  government  were  aroused, 
an  examination  of  the  books  was  made,  other 
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iDTestigmUoDt  were  entered  upon,  and  the 
facts  of  the  defalcation  discovered,  and  on  tbe 
last-nanaed  date  a  suit  was  commeuccd  against 
Howgate  for  the  purpoBe  of  recoveriug  tbe 
tarn  of  1101.257.08.  Tbe  '*  particulars  of  de- 
mand," accompany  ing  tbe  declaiation,  showed 
that  the  suit  was  commeDced  to  recover 
money  unlawfully  drawn  and  obtained  by 
BowKHte  from  the  Treasury  of  theUnited  States 
595J*on  checks  drawn  by  bim  on  tbe  Trcns- 
orer  for  the  amount  stated,  aggregating  tbe 
amount  sued  for  in  tbe  action.  Tbe  defend- 
ant appeared  in  tbe  action  by  attorney,  and 
finally  judgment  for  want  of  an  answer  whs 
entered  on  tbe  24tb  of  Hay,  1883.  and  $28,- 
000  subsequently  realized  on  tbe  sale  of  tbe 
defendant's  property,  was  credited  on  judg- 
ment 

Tbe  suit  had  been  commenced  in  tl)e  supreme 
court  of  the  District  of  Columbia,  and  How- 
gate,   tbe  defendant,  and  Moses,  one  of  tbe 
sureties  on   bis  bond,  were  residents  of  tbe 
city  of  Wssbington  in  that  District,  and  bad 
been  for  many  years.    It  is  impossible  to  sup- 
pose that  tbe  fact  of  the  alleged  defalcation 
of  Howgate  was  unknown  to  Moses.     Tbe  rec- 
ord shows  that  a  personal  service  upon  How- 
gate  was  not  obtained  for  tbe  commencement 
of  tbe  action  against  him.  which  would  imply 
an  inability  to  discover  bim  within  tbe  Dis- 
trict or  else  bis  absence  therefrom.     Tbe  uffi 
davit  used    upon    obtaining    tbe  attachment 
showed  that  Howgate  was  aware  of  the  inves- 
tigation going  on  in  relation  to  bis  accounts, 
and  that  with  such  knowledge  he  suddenly, 
and  without  declaring  any  other  business  or 
reason  for  leaving,  left  the  District  without 
indicating  how  long  he  would  remain  or  when. 
if  ever,  he  would  return.     Tbe  presumption 
is  very  strong  from  all  these  circumstances 
that  Moses,  after  Howgate's  departure  from 
Washington,  knew  of  the  alleged  defalcation 
and  of  tbe  suit  brought  by  the  government 
against    Howgate.    There  can    l^    no  well- 
founded  claim   that  such  suit  was  not  com- 
menced promptly,  and  there  is  no  evidence 
that  it  was  not  prosecuted  with  due  diligence, 
even  though  no  answer  had  been  put  in  up  to 
the  time  when  the  judgment  was  taken.     Va- 
rious reasons  might  have  existed  for  tbe  delay 
between  the  commencement  of  tbe  action  and 
the  entry  of  judgment,  which  cannot  be  said 
to  have  been  unusual.    There  is  nothing  in  the 
fact  that  the  government  sued  Howgate  alone, 
without  calling  upon  the  sureties  in  the  bond 
which  would    operate  to    tbe  injury  of  the 
sureties.     And  there  is  no  evidence  that  tbe 
sureties  suffered  any  damage  by  reason  of  any 
action  or  lack  of  action  on  the  part  of  the 
government. 

Astotbecertificatesofnonindebtedness.tbcre 
596]is  no  legal  ^presumption  that  the  sureties 
had  any  knowledge  that  these  certificates  had 
ever  been  given  to  Howgate  either  at  the  time 
of  or  soon  after  his  resignation,  or  at  all.  The 
case  of  United  States  ▼.  Alexander,  110  U.  S. 
325  [28:166].  does  not  hold  that  there  is  any 
such  presumption.  In  that  case  the  Secretary 
of  tbe  Treasury  having  abated  taxes  against 
the  defendant,  under  an  act  of  Congress,  tbe 
Commissioner  of  Internal  Revenue  gave  no- 
tice of  the  fact  to  tbe  principals  in  the  bond, 
who  then  gave  the  same  notice  to  their  sure- 1 
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ties,  and  the  case  was  not  decided  on  the  ground 
of  any  presumption  of  knowledge  on  tbe  part 
of  the  sureties  as  to  tbe  abatement. 

We  have  looked  at  the  ca^es  cited  by  the 
counsel  for  tbe  defend  ants  upon  this  branch  of 
the  case.  They  all  show  either  the  giving  of 
notice  to  the  sureties  of  payment  of  the  debt  f<r 
which  they  were  originally  liable,  or  an  admi  u 
sion  of  payment  of  tbe  debt  by  tbe  bohUT 
thereof,  or  a  declaration  of  the  bolder  of  tL« 
security  that  he  would  exonerate  tbe  surety, 
or  else  a  reliance  by  the  sureties  upon  soma 
conduct  of  the  bolder  of  tbe  security  towards 
them,  and  a  necessary  injury  to  them  if  tba 
bolder  should  be  permit teii  to  subsequently  as- 
sume a  different  attitude.  The  cases  referred 
to  are  placed  in  the  margin. f 

Tbe  case  here  is  entirely  barren  of  evidence 
that  the  sureties  had  knowle<ige  of  any  fact 
going  towards  their  exoneration,  or  that  they 
acted  or  failed  to  act  in  any  piirticular  with 
reference  to  their  principal  by  reason  of  the 
conduct  of  tbe  government  otliciuls  or  tbe  ex- 
istence of  the  certificates  mentioned.  We  are 
of  opinion  also  that  no  such  exonerating  fact 
existed. 

We  are  therefore  unable  to  find  either  in 
the  certificates  alluded  to  or  in  the  action  of 
the  ofUcials  connected  with  tbe  government 
anything  precluding  tbe  inquiry  as  to  tbe  ac- 
tual and  true  state  of  the  accounts  upon  which 
the  judgment  in* *lhis  case  rests.  The  [597 
exception  of  the  defendants  upon  this  ground 
cannot  prevail. 

6.  The  defendants  also  took  exception  to 
the  decision  of  the  court  below  in  permitting 
plaintiff  to  introduce  certain  transcripts  of  the 
books  and  proceedings  of  the  Treasury  De- 
partment for  tbe  purpose  of  proving  tbe  actual 
state  of  tbe  accounts  between  the  government 
and  Howgate.  These  transcripts  were  ob- 
jected to  on  two  grounds:  (1)  that  they  showed 
on  their  face  that  they  were  mere  statements 
of  balances,  and  not  the  entire  account  between 
tbe  parties;  (2)  that  they  showed  that  the  gov- 
ernment ofiScers  had  made  a  restatement  of 
Howgate's  account  after  he  ceased  to  be  prop- 
erty and  disbursing  officer,  and  that  there  waa 
no  authority  for  making  such  restatement,  and 
that  it  was  not  evidence  against  tbe  defend- 
ants. We  think  that  neither  objection  is  well 
founded. 

The  transcripts  were  received  under  U.^ 
S.  Rev.  Stat.  §  886,  and  were  certified  to' 
under  the  hand  of  the  Secretary  of  tbe  Trcas-j 
ury  and  the  seal  of  tbe  Treasury  Department,* 
on  tbe  19tb  of  November,  1884.  Thcre^ 
was  also  a  certificate  from  the  third  auditor 
of  the  Treasury  Department  attached  to  the 
papers  and  certifying  that  they  were  trans- 
cripts from  the  books  and  proceedings  of  the 
Treasury  Department,  and  that  the  papers  an- 
nexed thereto  were  true  copies  of  the  originals 
on  file  and  of  the  whole  of  said  originals. 
Then  followed  a  copy  of  the,  bond,  and  then 


f United  States  v.  Alexander.  110  U.  8.  a?5[28:  laS]; 
Harris  v.  Droolcs,  21  Pick.  197  [33  Am.  Dec.  :::>11: 
Carpenter  v.  Kiiur.  9  Met.  511  [43  Am.  Dec.  4051:  Bak- 
er V.  UrifTfirs.  8  Pick.  131  [19  Am.  Dca  811]:  Taylor 
V.  Lohman.  74  Ind.  418:  Thornburcrb  v.  Madren« 
83  Iowa.  8^;  Ct)aint)er8  v.  Ck>chran,  18  Iowa.  159; 
Gorrton  v.M'Carty,  3  WUart.  407:  Bruoklmr  v.  Farm- 
ers' Bank,83  Ky .  431:  Aaron  v.  McudeU  78  Kj.  427  [» 
Am.  Itep.  24b]:  1  Oreenl.  £v.  •  207. 
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another  certificate  from  the  third  auditor  that 
he  bnd  "examined  and  adjusted  the  account  of 
H.  W.  Howgate,  Lieuteuant  20th  Infantry, 
property  and  disbursing  officer,  signal  service, 
V.  8.  Army,  from  April,  1878,  to  September, 
1880,  and  found  the  balance  as  follows"  (giv- 
ing the  balance  for  each  fiscal  year  for  the  years 
1879, 1880.  and  1881,  and  resulting  in  a  balance 
due  theUnited  States  of  $133,255.22).  This  last 
certificate  thus  made  by  the  third  auditor  does 
not  purport  to  certify  to  a  copy  of  the  whole 
account  between  the  government  and  How- 
gate.  The  account  which  first  follows  the  cer- 
tificate is  termed  a  "consolidated  settlement," 
and  is  simply  a  summary  of  the  amount,  giving 
only  the  total  amount  due  the  United  States  for 
encb  of  the  fiscal  years  stated.  It  does  not  pur- 
<598]  port  *to  be  the  full  account  between  the 
parlies.  Following  that  summary  or  "consoli- 
dated account."  however,  are  the  transcripts 
from  the  books  of  the  Treasury  Department, 
containing  ihe  account  of  Howgate,  "property 
and  disbursing  officer,  signal  service  of  the 
United  States,  with  the  United  States,"  includ- 
ing items  of  credits  and  of  disbursements.  In 
other  words,  both  sides  of  the  account  are 
given  in  these  transcripts  and  also  the  items 
of  difference;  that  is,  those  items  of  credit 
which  had  been  originally  claimed  by  and  fd- 
lowed  to  Howgate.  but  which  were  subse- 
quently disallowed  by  the  accounting  officers 
of  the  government  on  a  restatement  of  the  ac 
count,  were  given  in  full.  This  restatement 
had  been  made  in  1884.  on  the  ground  that 
many  of  the  vouchers  for  items  that  had  been 
formerly  allowed  Howgate  were  forged  or  oth- 
erwise fraudulent  copies  of  the  alleged  fraudu- 
lent vouchers  are  also  set  forth.  If,  therefore, 
the  so  called  "consolidated  settlement"  were 
inadmissible,  as  not  being  a  full  account,  it 
was  wholly  immaterial,  because  the  same  facts 
would  appear  from  an  examination  of  the  ac- 
count between  Howgate  and  the  United  States, 
both  sides  of  which  were  contained  in  the 
other  transcripts  accompanying  that  consoli- 
dated settlement 

We  think  the  certificate  as  to  those  trans- 
cripts was  entirely  sufficient,  and  the  trans- 
cripts themselves  were  admissible  as  sufficient 
transcripts  from  the  books  and  proceedings  of 
the  Treasury  Department  within  U.  S.  Kev. 
Stat,  g  886,  and  that  the  certificate  which  cer. 
tified  that  the  papers  annexed  to  the  transcript 
were  true  copies  of  the  originals  on  file,  and  of 
the  whole  of  such  originals,  was  a  full  com- 
pliance with  law.  lotted  State*  v.  Pinson, 
102  U.  S.  549  {26:  226];  United  State*  v.  BeU, 
111  U.  8.  477  [28:  478]. 

As  to  the  obiection  that  the  transcripts  show 
on  their  face  that  the  accounts  therein  referred 
to  had  been  restated  since  the  acceptance  of 
the  resignation  of  Lieutenant  Howgate.  and 
that  there  was  no  authority  to  make  such  re- 
statement, we  think  the  objection  untenable. 
As  has  been  heretofore  stated,  there  had  been 
DO  actual  and  formal  settlement  between  the 
government  and  Howgate,  and  no  admission 
made  by  the  government  for  the  purpose  of 
^99]  discharging  him  and  his  sureties  *from 
liability  on  the  Dond.  Howeate,  f  or  tlie  purpose 
of  obtaining  payment  of  his  own  salary,  had 
procured  certain  statements  from  various  de- 
partments, acknowledging  that  by  the  books  of 
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those  departments  he  did  not  appear  indebted 
to  the  government,  and  by  virtue  of  those  cer* 
tificates  he  had  obtained  final  payment  of  his 
salary,  but  subsequently  to  that  time,  when 
other  facts  became  known,  causing  an  invest!* 
gation  into  the  state  of  the  accounts,  it  became 
apparent  that  Lieutenant  Howgate,  at  the 
time  when  he  obtained  these  certificates  of 
nonindebtedness,  was  in  truth  a  defaulter,  and 
that  he  owed  the  government  over  $100,000. 
After  the  final  payment  of  his  salary,  when 
these  facts  became  known,  the  acting  chief 
signal  officer  made  up  a  statement  of  the  ac- 
count between  Howgate  and  the  government, 
which  showed  in  detail  the  vouchers  and 
checks  which  were  known  to  be  fraudulent, 
with  the  names  of  witnesses,  etc..  which  state- 
ment was  sent  to  the  Secretary  of  War,  to- 
gether with  a  report  of  the  officer  making  up 
the  account  showing  the  true  state  of  the  ac- 
count. After  that  time,  and  in  compliance 
with  the  request  of  the  solicitor  of  the  Treas- 
ury, the  Secretary  of  War  sent  to  the  second 
comptroller  of  the  Treasury  this  statement  of 
the  account,  together  with  a  copy  of  the  re- 
port of  the  acting  chief  signal  officer  which  ac- 
companied it,  and  the  Secretary  stated  that 
the  papers  were  forwarded  to  the  second 
comptroller  with  a  view  to  a  restatement  of 
the  accounts  of  Howgate  for  use  in  the  suit  on 
his  bond  of  April  2.  1878. 

It  therefore  appears  that  this  so-called  re- 
statement of  the  account  was  no  mere  gratui- 
tous and  unsolicited  work  on  the  part  of  the 
clerks  of  the  Treasury  Department,  but  that 
the  restatement  was  made  substantially  by  di- 
rection of  the  Secretary  of  War.  under  the 
supervision  of  the  second  comptroller  of  the 
Treasury,  and  asked  for  by  the  solicitor  of 
that  department,  and  it  was  all  done  that  from 
the  books  and  proceedings  from  the  Treasury 
Department  a  transcript  might  be  made  that 
would  show  the  actual  state  of  the  accounts 
between  the  government  and  Howgate  after  ex- 
cludinff  these  false  and  forged  vouchers  upon 
which  lie  had  obtained  creoit  and  by  means  of 
which  he  *was  enabled  to  procure  the  f-OOO 
certificates  of  nonindebtedness  above  referred 
to.  The  idea  that  under  circumstances  like 
these  there  would  be  no  power  in  the  officers 
of  the  government  to  restate  an  account  be- 
tween the  government  and  an  officer  by  dis- 
allowing credits  given  him  upon  false  and 
forged  vouchers  cannot  be  entertained  for  a 
moment.  The  cases  already  referred  to  In 
this  opinion  dispose  of  such  a  claim. 

7.  One  other  objection  was  taken  upon  the 
trial,  and  that  was  to  the  admission  of  the 
judgment  recovered  against  Howgate  by  the 
government. 

Neither  surety  was  a  party  to  that  judgment 
which  was  solely  against  Howgate,  and  the 
record  in  that  case  was  admitted  in  evidence 
under  the  objection  and  exception  of  the  de- 
fendants. We  are  of  opinion  that  the  judg- 
ment was  properly  admitted  in  evidence 
against  the  surety.  It  proved,  at  least,  prima 
facie  a  breach  of  the  bond  by  showing  the 
amount  of  public  moneys  which  Howgate,  the 
principal,  had  failed  to  faithfully  expend  and 
honestly  account  for.  It  was  far  beyond 
the  penalty  in  the  bond,  and,  unexplained, 
the  judgment  wm  iufflcient  evidence  of  the 
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breach  of  condition.  I>mmmondy.  Prestman^ 
25  U.  S.  12  Wheat.  515  [6:  712];  United  States 
▼.  Bvrbank,  71  U.  S.  4  Wall.  186  [18: 321];  Mc- 
Lnughlin  v.  Bank  of  Potomac,  48  U.  S.  7  How. 
220  [12:  675];  SUtvall  v.  Banks,  77  U.  S.  10 
Wall.  583  [19:  1036];  Washington  Ice  Co,  v. 
Wehiitcr,  125  U.  S.  426  [31:  799]. 

This  completes  the  examination  of  the  vari- 
ous questions  which  were  argued  at  the  bar  by 
counsel  for  the  defendants.  Other  questions 
have  been  raised  in  the  briefs  and  nave  re- 
ceived our  careful  attention. 

We  find  nothing  in  the  record  ichich  justifies 
a  reversal  of  the  judgment,  and  tlie  same  is 
therefore  affirmed. 


601]    UNITED  STATES,   Appt, 

CLARENCE  R.  GREATHOUSE. 

(Sec  S.  C.  Reporter's  ed.  601-606.) 

Eepeals  by  implication — limitation  of  claims 
against  the  United  States— con»ul  general, 

L  Repeals  by  Implication  are  not  favored,  and 
when  two  statutes  covering:  in  whole  or  in  ptirt 
the  same  matter  are  not  ubdolutely  irreconcil- 
able,  effect  should  be  firiven,  if  possible,  to  both 
of  them. 

2,  The  exception  of  persons  beyond  6e<i8  and 
those  under  other  disabilities,  from  the  six  years* 
limitation  of  actions  on  claims  BKainst  the  United 
States,  made  by  the  proviso  of  U.  S.  Rev.  Stat. 
S  10(19,  is  not  repealed  by  the  act  of  March  3. 18^7, 
known  as  the  Tucker  act,  but  S 1  of  the  latter  act 
should  be  interpreted  as  if  that  proviso  were 
added  to  it. 

8.  A  consul  ireneral  of  the  United  States,  so  lonflr 
as  he  remains  abroad,  is  within  the  exception  of 
**persons  beyond  the  seas**  from  the  limitation  as 
to  prosecuting  claims  against  the  United  States. 

[No.  234.] 

Argued  March  f5,   1897.    Decided  April  19, 

1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  Clarence  R.  Greathouse 
against  the  United  States  to  recover  back 
moneys  paid  by  him  to  the  United  States  col- 
lected by  him  for  certifying  invoices  of  goods, 
etc.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joshua  Eric  Dodge»  Assistant  At- 
torney General,  for  appellant. 

Mr.  John  C.  Fay  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  court  of 
claims  on  the  24th  day  of  April,  1894. 

The  claimant,  Greathouse,  was  appointed 
consul  general  of  the  United  States  at  Kan- 
agawa,  Japan,  and  served  in  that  capacity 
from  August  1,  1886,  to  March  81,  1889. 
Since  the  last-named  date  he  has  continuously 

Mots.— .Aa  to  repeal  of  statute  by  implieation,  see 
note  to  United  States  v.  Henderson,  20: 835. 

As  to  effect  of  state  decisions  and  laws,  in  regard  to 
statute  of  limitations^  upon  United  States  eovrts,  see 
note  to  Blmeodorf  v.  Taylor,  6: 28B. 
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resided  in  foreign  countries,  and  bad  not  when 
this  cause  was  heard  below  returned  to  the 
United  States. 

During  the  above  period  he  collected  $1 .795 
from  sundry  persons  for  certifying  invoices  of 
goods  shipped  through  the  United  States  in 
transit  to  foreign  countries  and  $61  from  other 
persons  for  certifying  the  value  of  Japanese 
currency  attached  to  such  invoices. 

Under  the  rules  and  regulations  of  the  State 
and  Treasury  Departments  the  fees  so  collected 
were  "accounted  for  and  *paid"  to  the  [602 
United  States,  the  first  payment  being  made  on 
January  27,  18S7,  and  the  last  on  July  IS,  1889. 

On  the  foregoing  facts  found  by  the  court  of 
claims,  the  majority  of  that  court  held  as  a  con- 
clusion of  law  that  the  claimant  was  entitled 
to  recover  from  the  United  States  $1,856, 
which  was  the  aesreirnte  amount  of  the  above 
payments  to  the  United  States. 

As  it  is  a  condition  or  qualification  of  the 
right  to  a  judgment  against  the  United  States 
in  the  court  of  claims  that,  except  where  the 
claimant  labors  under  some  one  of  the  dis- 
abilities specified  in  tbe  statute,  the  claim 
must  be  put  in  suit  by  liie  voluntary  action  of 
the  claimant,  or  be  presented  to  the  proper  de- 
I  pnrtment  for  settlement  within  six  years  after 
!  suit  could  be  commenced  thereon  against  the 
'  finyi'TUvncnl  {Finn  V.  United  States,  12Z  U.  S. 
227,  232  [31:  12S,  130].  it  is  contended  that  the 
court  below  erred  in  not  holding  that  all  de- 
mands for  sums  paid  by  the  claimant  iuto  the 
Treasury  prior  to  April  24, 1888,  were  barred 
by  limitation,  and  that  judgment  should  not 
have  been  rendered  for  an^'  sum  in  excess  of 
the  aggregate  amount  paid  by  claimant  into 
the  Treasury  after  that  date. 

By  U.  S.  Hvv.  Stat,  ii  10G9,  it  is  provided 
that  "every  claim  against,  the  United  States, 
cognizable  by  the  court  of  claims,  shall  be  for- 
ever barred  unless  the  petition  selling  forth  a 
statement  thereof  is  filed  in  the  court,  or  trans 
milled  to  it  by  the  Secretary  of  the  Senate  or 
the  Clerk  of  the  House  of  Representatives  as 
provided  by  law,  within  six  years  afier  the 
claim  first  accrues:  Ptoridcd,  That  the  claims 
of  married  women  first  accrued  during  mar- 
riage, of  persons  under  the  age  of  tweulv-one 
years  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persons,  and  persons 
beyond  the  seas  at  the  time  tbe  claim  accrued, 
entitled  to  the  claim,  shall  not  be  barred  if  the 
petition  be  filed  in  the  court  or  transmitted,  as 
aforesaid, within  three  years  after  the  disability 
has  ceased;  but  no  other  disability  than  those 
enumerated  shall  prevent  any  claim  from 
being  barred,  nor  shall  any  of  the  said  dis- 
abilities operate  cumulatively." 

*It  will  be  observed  that  by  this  section [603 
"persons  beyond  the  seas" having  claims  airainst 
the  United  States  cognizable  by  the  court  of 
claims  were  entitled  to  sue  within  three  yeart 
after  the  disability  of  absence  was  removed. 
As  Greathouse  was  beyond  the  seas  during  the 
whole  period  covered  by  his  claim  and  up  to 
the  institution  of  this  action,  the  limitation  of 
six  years  would  not  apply  to  this  case,  if  tbe 
exception  made  by  the  Revised  Statutes  of 
"persons  beyond  the  seas"  is  still  in  force. 

It  is  contended  that  since  the  passage  of  tbe 
act  of  March  3,  1887  (24  Stat,  at  L.  505.  chap. 
859),  entitled  "An  Act   to   Provide   for  tbe 
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Bringing  of  Suits  against  the  United  States/' 
known  as  tbe  Tucker  act,  the  limitation  of  six 
years  is  applicable  to  ail  claims  against  the 
United  Slates  cognizable  by  any  court,  under 
whatever  disability  the  claimant  may  have 
labored. 

That  act  provides:  "The  court  of  claims 
shall  have  iurisdiction  to  hear  and  determine 
the  following  matters:  First.  All  claims 
founded  upon  the  Constitution  of  the  United 
States  or  any  law  of  Congress,  except  for  pen- 
sions, or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  expressed 
or  implied,  with  the  government  of  tbe  United 
States,  or  for  damages,  liquidated  or  unliqui- 
dated, in  cases  not  sounding  in  tort,  in  respect 
of  which  claims  the  party  would  be  entitled  to 
redress  against  the  United  States,  either  in  a 
court  of  law,  equity,  or  admiralty,  if  the 
United  States  were  suable:  Provided,  however^ 
That  nothing  in  this  section  shall  be  construed 
as  giving  to  either  of  the  courts  herein  men- 
tioned jurisdiction  to  hear  and  determine 
claims  growing  out  of  the  late  civil  war,  and 
commonly  known  as  'war  claims.'  or  to  hear 
and  determine  other  claims,  which  have  here- 
tofore been  rejected,  or  reported  on  adversely, 
by  any  court,  department,  or  commission  au- 
thorized to  hear  and  determine  tbe  same. 
Second.  All  set-offs,  counterclaims,  claims  for 
damasres,  whether  liquidated  or  unliquidated, 
or  other  demands  whatsoever  on  the  part  of 
the  government  of  the  United  States  against 
any  claimant  against  the  government  in  said 
court:  Provided,  That  no  suit  a^^Hinst  tbe  gov- 
6041ernment  of  the  United  ^States  shall  b«  al- 
lowed under  this  act  unless  the  same  shall  have 
been  brought  within  six  years  after  the  right  ac- 
crued for  which  the  claim  is  made." 

Th6  district  courts  of  the  United  States  were 
given  by  the  same  act  concurrent  jurisdiction 
with  the  court  of  claims  as  to  all  matters 
named  in  the  above  section  where  the  amount 
of  the  claim  did  not  exceed  $1,000,  the  circuit 
courts  of  the  United  States  to  have  such  con- 
current jurisdiction  in  all  cases  where  the 
amount  of  the  claim  exceeds  $1,000  and  does 
not  exceed  $10,000.     Sec.  2. 

It  was  further  provided  that  the  jurisdiction 
of  the  respective  courts  of  the  United  States 
proceeding  under  that  act,  including  the  right 
of  exception  and  appeal,  should  be  governed 
by  the  law  then  in  force,  in  so  far  as  the  same 
was  applicable  and  not  inconsistent  with  the 
provisions  of  that  act;  and  the  course  of  pro- 
cedure is  to  be  in  accordance  with  the  estab- 
lished rules  of  said  respective  courts,  and  of 
such  additions  and  modifications  thereof  as 
they  may  adopt.     Sec.  4. 

By  the  Tucker  act,  U.  S.  Rev.  Stat.  ^  1079. 
was  expressly  repealed,  and  it  was  declared 
that  tbe  provisions  of  §  1080  shall  apply  to 
cases  under  that  act     Sec.  8. 

Tbe  9th  section  of  the  act  provides  that  "the 
plaintiff  or  the  United  States,  in  any  suit 
Drought  under  the  provisions  of  this  act,  shall 
have  the  same  rights  of  appeal  or  writ  of  error 
as  are  now  reserved  fn  the  statutes  of  the 
United  States  in  that  behalf  made,  and  upon 
tbe  conditions  and  limitations  therein  con- 
tained. Tbe  modes  of  procedure  in  claiming 
and  perfecting  an  appeal  or  writ  of  error  shall 
conform  in  all  respects,  as  near  as  may  be,  to 
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the  statutes  and  rules  of  court  governing  ap- 
peals and  writs  of  error  in  like  causes.'* 

The  act  of  March  3,  1887,  it  will  beobserved, 
expressly  repealed  only  §  1079  of  the  Revised 
Statutes,  and  all  laws  and  parts  of  laws  that 
were  inconsistent  with  that  act. 

In  United  States  v.  Jones,  181  U.  S.  1,  16 
[33:  90,  91],  it  was  held  that  the  jurisdiction 
given  to  the  court  of  claims  by  the  act  of  1887 
was  precisely  the  same  as  that  given  in  the 
acts  of  1855  and  1863  (10  Stat,  at  L.  612,  chap. 
122;  12  Stat,  at  L.  705,  chap.  92),  with  the  ad- 
dition *that  it  was  extended  by  the  act  of[005 
1887  to  damages,  liquidated  and  unliquidated, 
"incases  not  sounding  in  tort,  and  to  claims  for 
which  redress  may  be  bad  either  in  a  court  of 
law,  equity,  or  admiralty."  But  it  does  not 
follow  that  the  proviso  of  §  1  of  the  act  of 
1887,  declaring  that  "no  suit  against  the  gov- 
ernment of  the  United  States  shall  be  allowed 
under  this  act  unless  the  same  shall  have  been 
brought  within  six  years  after  the  right  ac- 
crued for  which  tbe  claim  is  made,"  should  be 
held  to  have  displaced  every  part  of  U.  S.  Rev. 
Stat.  §  1069.  The  act  of  1H87  only  superseded 
such  previous  legislation  as  was  inconsistent 
with  Its  provisions.  It  is  true  that  if  that  act 
be  literally  construed,  there  is  some  ground  for 
holding  that  Congress  intended  by  tbe  proviso 
of  §  1  to  cover  the  whole  subject  of  the  limita- 
tion of  suits  against  the  government,  in  what- 
ever court  instituted.  But  we  cannot  suppose 
that  it  was  intended  to  strike  down  the  excep- 
tions made  in  U.  S.  Rev.  Stat.  §  1069,  in  favor 
of  "the  claims  of  married  women  first  accrued 
during  marriage,  of  persons  under  tbe  age  of 
twenty-one  years  first  accrued  during  minority, 
and  of  idiots,  lunatics,  insane  persons,  and  per- 
sons beyond  the  seas  at  the  time  the  claim  ac- 
crued.' Those  exceptions  were  not  expressly 
abrogated  by  the  act  of  1887,  and  they  could  lie 
held  to  be  repealed  only  by  implication.  But  re- 
peals by  implication  are  not  favored,  and  when 
two  statutes  cover  in  whole  or  in  part  the  same 
matter,  and  are  not  absolutely  irreconcilable, 
effect  should  be  given,  if  possible,  to  both  of 
them.  Frost  v.  Wenie,  157  U.  S.  46,  58  [39: 
614,  619]:  United  States  v.  Healey,  160  U.  Q, 
136,  147  [40:  369,  878]. 

In  conformity  with  this  principle  we  must 
adjudge  that  the  above  proviso  of  U.  S.  Rev. 
Stat.  §  1069,  is  still  in  force,  because  not  abso- 
lutely Inconsistent  with  the  last  proviso  of  the 
act  of  1887;  consequently  that  tbe  claim  of  a 
person  who  was  beyond  the  seas  at  the  time 
the  claim  accrued  is  not  barred  until  three 
years  shall  have  expired  after  such  disability 
is  removed  without  suit  against  the  govern- 
ment Although  the  act  of  1887  prescribes 
the  limitation  for  suits  * 'under  this  [that]  act," 
without  making  any  exception  in  favor  of  per- 
sons under  disability,  it  should  be  interpreted  as 
♦if  the  proviso  in  XL  S.  Rev.  Stat.  §  1069r6O6 
were  added  to  §  1  of  that  act.  We  could  not 
hold  otherwise  without  deciding,  in  effect,  that 
the  limitation  of  six  years  applied  to  claims 
accruing  to  married  women  and  infants  during 
their  respective  disabilities,  as  well  as  to  the- 
claims  of  idiots,  lunatics,  and  insane  persons. 
We  are  unwilling  to  hold  that  Congress  in- 
tended any  such  result.  We  may  add  that  it 
was  not  contemplated  that  the  limitation  upon 
suits  against  the  government  in  the  district  and 
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circuit  courts  of  the  United  States  should  be 
different  from  that  applicable  to  like  suits  in 
the  court  of  claims. 

It  results  that  as  the  appellee  was  "beyond 
the  seas''  at  the  time  his  demand  first  accrued, 
and  had  not  returned  to  this  country  prior  to 
the  institution  of  this  suit,  his  claim  was  not 
barred  by  limitation.  TTie  judgment  of  the 
Court  of  Claims — which  is  not  disputed  upon 
any  ground  atfectin^  the  merits  of  the  claim  in 
suit — is  therefore  affirmed. 


TEXAS    &   PACIFIC    RAILWAY   COM- 
PANY, Plff,  in  Err., 
v. 

HENRY  D.  CODY. 
(See  S.  C  Reporter*8  ed.  606-^0.) 

lUmotal  of  case— judicial  notice — negligence, 
when  questioned  by  jury  —  instructions — 
rights  and  duties  of  railroads  and  travelers 
reciprocal— requesting  instructions. 

1.  The  rifrht  of  a  defendant  to  remove  a  case 
to  the  Federal  court  on  the  ground  of  diverse 
citizenship  of  the  parties,  or  that  the  defend- 
ant is  a  Federal  railroad  corporation,  cannot  be 
cut  off  by  plaintiff^s  averments  or  lack  of  aver- 
ments respect ingr  the  parties. 

2.  Judicial  notice  will  be  talcen  of  the  fact  of  the 
Federal  incorporation  of  a  railroad  company. 

8.  The  nefrilRence  of  one  who  was  struck  by  a 
train  bucking  over  a  street  crossing:  is  a  ques- 
tion for  the  jury  on  proof  that  there  wns  no 
liffht  on  the  crossing:  or  which  indicated  the  ap- 
proach of  a  train,  and  no  bell  rinflring*  or  whistle 
blowing,  and  that  he,  as  he  approached  the  cross- 
ingr*  slackened  bis  pace,  walked  slowly,  listened 
and  looked,  without  seeing  or  hearing:  any  train. 

4.  A  court  which  gives  proper  instructions  is  not 
obliiared  to  use  the  language  requested  by  counsel, 
however  correct  it  may  be. 

A.  The  oblitrations.  rigrhts,  and  duties  of  railroads 
and  travelers  upon  highway  crossings  are  mutual 
and  reciprocal,  and  no  greater  degree  of  care  is 
required  of  one  than  of  the  other. 

^.  Failure  to  request  additional  instructions,  if 
those  given  on  the  subject  are  correct,  will  pre- 
vent an  objection  to  their  Insufficiency  on  ap- 
peal. 

[No.  246.] 

Argued  and  Submitted  March  £9,  1897.    De- 
cided AprU  19,  1897. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  judgment  of  that  court  affirming  a 
Judgment  of  the  Circuit  Court  of  the  United 
Slates  for  the  Northern  District  of  Texas  in 
favor  of  plaintiff,  Henry  D.  Cody,  against  the 


Texas  &  Pacific  Railway  Company,  for  in- 
jury  of  plaintiff  at  a  crossing  by  the  careless- 
ness and  negligence  of  the  defendant  and  its 
agents  and  servants.    Affirmed, 
See  same  case  below,  80  U.  8.  App.  183. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  action  commenced  by  Henry 
D.  Cody  against  the  Texas  <&  Pacific  Railway 
Company  in  the  district  court  of  Tarrant 
county,  Texas,  and  removed  by  defendant  to 
the  circuit  court  of  the  United  States  for  the 
northern  district  of  Texas. 

Plaintiff  alleged  in  his  petition  that  on 
March  4,  1892,  he  was  injured  at  the  crossing 
of  the  track  of  the  defendant  companv  over 
Jennings  avenue  in  the  city  of  Fort  Worth, 
Texas,  by  the  carelessness  and  negligence  of  the 
defendant  and  its  agents  and  servants.  Defend- 
ant demurred  generally  and  pleaded  the  gen- 
eral issue,  and.  in  special  pleas,  alleged  the 
contributory  negligence  of  plaintiff  and  hit 
failure  to  exercise  due  care  under  the  cir- 
cumstances. The  issues  were  submitted  to  a 
jury,  which  found  a  verdict  in  favor  of  plain- 
tiff for  the  sum  of  $7,500,  on  which  jud;:nient 
was  rendered.  The  case  was  taken  to  the  cir- 
cuit court  of  appeals  for  the  fifth  circuit  and 
the  judgment  affirmed  (30  U.  8.  App.  183). 
whereupon  it  was  brought  to  this  court  by 
writ  of  error. 

Messrs.  David  D.  Duo  can*  Winslote  8, 
Pierce,  and  John  F,  Dillon,  for  plaintiff  in 
error: 

The  Federal  courts  have  Jurisdiction  of  tbia 
case. 

The  salient  and  controlling  features  of  this 
case,  as  respects  Federal  jurisdiction,  are  that 
the  Texas  &  Pacific  Railway  Company  was  by 
a  public  act  of  the  Congress  of  the  United 
States  directly  created  a  corporation  by  the 
name  of  the  Texas  &  Pacific  Railway  Com- 
pany. This  court  will  judicially  notice  the  act 
of  Congress  thus  creating  the  defendant  com- 
pany. 

Mansfield,  C.  <fe  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379  (28:  462);  Cameron  t.  Hodges,  127  U. 
S.  822  (32:  132);  Oregon  S.  L.  dt  U.  N.  R,  Co, 
V.  Skottowe,  162  U.  S.  490  (40:1048):  Osborn  v. 
Bank  of  United  States,  22  U.  8.  9  Wheat.  788 
(6:  204);  Union  P.  R,  Co.  v.  Mvers^ Pacific  R. 
Removal  Cases^')  115  U.  8. 1  (29:  319). 

The  legal  status  of  the  Texas  &  Pacific  Rail- 
way Company  as  a  Federal  corporation  has 
been  directly  adjudged  by  this  court  in  what 
are  called  the  Pacific  R.  Removal  Cases,  US 
U.  8.  16  (29:  824). 

All  the  decisions  of  this  court  which  require 
that  the  Federal  question  must  appear  in  the 
plaintiffs  statement  of  his  case  in  order  that 


NOTX.— ^«  to  removal  of  causes  wider  act  of  1876; 
«tti2en</iip,— see  DOte  to  Meyer  v.  Delaware  R. 
Const.  Ck).  25: 696. 

A.S  to  removal  by  one  of  two  or  mors  defendants; 
separable  controversies^— see  note  to  Sloane  v.  An- 
dereon,  29: 809. 

JL8  to  removal  of  causes  to  United  States  courts  for 
local  prejtjuiices  see  notes  to  Gaines  v.  Fuentes, 
28:  S24,  and  JelTerson  v.  Driver,  29:  897. 

As  to  removal  of  causes  from  state  to  Federal  courts 
where  UmUed  States  Constitution^  act  of  Congress^ 
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or  treaty  comes  in  question,  see  note  to  Little  York 
Gold  Wash.  4;  W.  Go.  v.  Keyes,  24:  S58. 

As  to  ofvA  rights;  removal  of  cawes,  when  denied^" 
see  note  to  Civil  Rights  Gases.  27: 835. 

As  to  questions  of  law  and  fact  for  court  or/iMik 
in  civU  and  criminal  coses,  see  note  to  Kinff  v. 
Delaware  Ins.  Go.  3:  155. 

As  to  care  and  precautions  necessary  in  croesing  a 
raOroad  tracK  see  note  to  Continental  ImproT.  Co. 
V.  Steady  24:  UB. 
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the  Federal  courts  may  have  juriedictioD  were 
rendered  id  cases  where  some  rifjht  expressly 
conferred  by  the  Consiilution,  laws,  or  treaties 
of  the  United  States  was  involved;  or  which 
required  the  construction  of  such  Constitution, 
laws,  or  treaties;  or  in  which,  as  in  the  Skot- 
towe  Case,  the  defendant  corporation  was  not 
created  by  a  law  of  the  United  States  or  whose 
powers  were  not  derived  therefrom. 

The  Federal  courts  take  judicial  notice  of 
the  public  acts  of  Congress  or  "the  law  of  the 
land." 

Greenl.  Ev.  §  5;  Edye  v.  Robertson  {**ffead 
Money  Cases**)  112  U.  S.  580  (28:  798);  United 
States  V.  Ravscher,  119  U.  S.  407,  418  (30:  425, 
428):  Armstrong  v.  United  States,  80  U.  8.  13 
Wall.  154  (20:  614). 

The  circuit  court  of  appeals  erred  in  affirm- 
ing the  charge  of  the  judge  at  the  trial  that  a 
person  attempting  to  cross  a  railroad  track  has 
"a  right  to  expect"  that  the  signals  required 
by  law  will  be  given. 

Elliott  V.  Chicago,  M.  <ft  St,  P.  R,  Co.  150  U. 
6.  245  (37: 1068);  Missouri  P.  R.  Co,  v.  Mose- 
ley,  57  Fed  Rep.  921;  McQrath  ▼.  New  York 
C.  d:  11.  R.  R.  Co.  59  N.  Y.  472,  17  Am.  Rep. 
859;  Chicago,  R.  I.  dt  P.  R.  Co.  ▼.  Houston,  95 
U.  S.  702  (24:  543);  Beach,  Contrib.  Neg.  §  63. 

Plaintiff  was  guilty  of  contributory  negli- 
gence in  not  exercising  due  care  when  he  ap- 
proached the  track  of  the  railway  company. 

Tucker  V.  New  York  C.  db  H.  R.  R.  Cb.  124 
K.  Y.  308;  Cincinnati,  I.  St.  L.  &  C,  R.  Co. 
▼.  Howard,  124  Ind.  280,  8  L.  R.  A.  593;  Aiken 
V.  Pennsylvania  R,  Co.  130  Pa.  380;  Missouri 
P.  R.  Co.  V.  MoseUy,  57  Fed.  Rep.  921;  Salter 
V.  Utica  d  B.  R.  Co.  75  N.  Y.  273. 

The  railway  company  was  not  negligent  in 
respect  to  the  lighting  of  the  street  at  the  cross- 
ing over  its  track. 

The  rights  of  railway  companies  at  crossings 
lure  superior  to  those  oi  passengers  on  the  high- 
way. 

Warner  v.  New  York  C,  R.  Co.  44  N.  Y.  465. 

Messrs.  Ernest  B.  Kruttschnitt,  Edgar 
H«  Farrar»  Benjamin  F.  Jonas*  Thomas 
F.  West*  and  Llewes  T,  QurUy,  for  defendant 
in  error: 

The  circuit  court  of  appeals  erred  in  its  1udg- 
ment  attirming  the  judgment  of  the  circuit 
court  for  the  northern  district  of  Texas,  and 
in  holding  that  s»id  court  committed  no  error 
in  that  portion  of  its  general  charge  wherein  it 
instructed  the  jury  that  a  person  attempting  to 
cross  a  railroad  track  has  the  right  to  expect 
that  the  railroad  will  give  the  signals  required 
by  law,  in  this,  that  it  presents  an  erroneous 
view  of  the  law  which  requires  that  the  trav- 
eler, upon  approaching  a  railroad  crossing, 
shall  be  on  the  alert  and  stop  and  look  and 
listen  to  ascertain  whether,  if  he  ventures  on 
the  crossing,  his  life  or  limb  may  be  imperiled 
by  a  train  that  may  be  nearing  the  crossing  at 
the  same  time. 

Continental  Tmprov.  Co,  v.  Stead,  95  U.  S. 
161  (24:  408);  MiUs  v.  Smith,  75  U.  8.  8  Wall. 
27  (19:  340);  Nudd  ▼.  Burrovs,  91  U.  8.  426 
<23:  286);  Grand  Trunk  R.  Co.  v.  lus,  144  U. 
8.  433  (36:494). 

The  circuit  court  of  appeals  erred  in  its  judg 
ment  afHrming  the  judgment  of  the  circuit 
court  for  the  northern  district  of  Texas,  and  in 
holding  that  said  court  committed  no  error  in 
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that  portion  of  its  general  charge  wherein  it 
instructed  the  jury  that  if  they  found  for 
plaintiff  they  would  find  for  him  in  any  sum 
not  to  exceed  1 10,000,  in  this,  that  said  charge 
prescribed  no  measure  of  damages,  but  leaves 
their  assessment  to  the  unbridled  discretion  of 
the  jury. 

United  States  Exp.  Co,  v.  Eountze,  75  IT.  8. 
8  Wall.  353  (19:  460);  Carter  v.  Carusi,  112  U. 
8.  484  (28:822);  Texas  <ft  P.  R.  Co.  v.  Volk, 
151  U.  8.  78  (38:  80). 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  railway  company  raises  a  preliminary 
question  of  jurisdiction.  Plaintiff  below  de- 
scribed himself  in  his  petition  as  a  resident  of 
Tarrant  county,  Texas,  and  alleged  the  Texas 
«&  Pacific  Railway  Company  to  be  "a  priyate 
corporation,  created  and  existing  under  the  laws 
of  the  state  of  Texas/'  and  that  "the  defendant 
owns  and  operates  a  line  of  railway  *ex  [008 
tending  into  and  running  through  said  Tarrant 
county,  and  into  and  through  the  city  of  Fort 
Worth, Tarrant  county,  Texas,  and  has,  for  the 
purpose  of  conducting  and  carrying  on  its  busi- 
ness in  the  management  and  operation  of  said 
line  of  railway,  an  office  and  agency  and  an 
agent  and  represent atiye  in  the  city  of  Fort 
Worth,  in  said  Tarrant  county,  upon  whom 
citation  may  be  served  in  this  case,  the  name 
of  the  said  agent  being  J.  T.  Clements." 

The  defendant  company  filed  its  petition  fdr 
remoyal  in  due  time,  which,  in  addition  to 
other  necessary  ayerments,  stated  "that  at  the 
commencement  of  this  suit  plaintiff  was  then 
and  still  is  a  citizeu  and  resident  of  the  state 
of  Texas,  and  that  your  petitioner  was  then 
and  still  is  a  corporation  organized  under  and 
by  yirtue  of  certain  acts  oif  Congress  of  the 
United  States,  to  wit:  an  act  entitled  *An  Act 
to  Incorporate  the  Texas  &  Pacific  Railway 
Company  and  to  Aid  in  the  Construction  of  Its 
Road  and  for  Other  Purposes,'  approved 
March  8,  1871  (16  Stat  at.  L.  673,  chap.  122). 
and  an  act  supplementary  thereto  approved 
May  2,  1872  (17  8tat.  at  L.  59,  chap.  132);  and 
that  this  is  a  suit  arising  under  the  laws  of  the 
United  States  within  Uie  meaning  of  the  2d 
section  of  an  act  of  March  3,  1875  (18  Stat,  at 
L.  470,  chap.  137),  as  amended  by  the  acts  of 
March  3,  1887  (24  Stat,  at  L.  652,  chap.  878), 
and  August  13,  1888  (25  Stat,  at  L.  433,  chap. 
863)." 

Bond  was  tendered  and  approved  and  the 
case  removed  accordingly.  There  is  no  con- 
troversy over  the  fact  that  the  defendant  cor- 
poration owed  its  existence  to  acts  of  Congress, 
and  was  entitled  to  remove  the  cause  as  one 
arising  under  the  laws  of  the  United  States  in 
accordance  with  the  decision  of  this  court  in 
Union  P.  R.  Co.  v.  Myers  {*' Pacific  R.  Removal 
Cases'*)  115  U.  8.  1  [29:  319],  but  the  railway 
company  expresses  apprehension  lest  we  may 
hold  that  jurisdiction  was  not  maintainable 
within  the  rule  laid  down  in  Tennessee  y. 
Union  d  P.  Bank,  152  U.  8.  464  [88:  511],  and 
other  cases,  because  plaintiff  below  did  not  al- 
lege that  defendant  was  a  Federal  corporatioD, 
but  rather  the  contrary. 

The  rule  thus  referred  to,  and  reiterated  in 
ChappeU  ▼.  Waterworth,  155  U.  8. 102  [39: 85]; 
Postal  Teleg.  Cable  Co.  y.  United  States  ('*  Postal 
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TeUg.  CaUe  Co.  v.  Alabama")  155  U.  S.  482  f39: 
281]:  and  Oregon  S.  L.  &  U.  N.  II  Co.  v.  Skot- 
towe,  162  U.  S.  490  [40: 1048].— is  that  under  ihe 
acta  of  March  3, 18b<7  (24  Stat.  aiL.  552.  cbap. 
873),  and  August  13,  1»88  (25  Stat,  at  L.  433, 
chap.  866),  a  case  not  depending  upon  the  citi- 
600Jzen8bip*of  the  parties,  nor  otherwise  spe- 
cially provided  for,  cannot  be  removed  from  a 
state  court  into  the  circuit  court  of  the  United 
States,  as  one  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  unless 
that  appears  by  the  plaintiJT's  statement  of  his 
own  claim,  and  that,  if  it  does  not  so  appear. 
the  want  cannot  be  supplied  by  any  statement 
in  the  petition  for  removal  or  in  the  subse- 
quent pleadings. 

By  the  acts  of  Congress  of  1887  and  1888  the 
iurisdiction  of  the  circuit  court  on  removal 
by  defendant  (and  defendants  alone  can  re 
move)  is  limited  to  such  suits  as  might  have 
been  originally  brought  in  that  court;  and  it  is 
essential  if  the  jurisdiction  is  invoked  on  the 
ground  that  the  cause  of  action  arises  under 
the  Constitution,  laws,  or  treaties  of  the  United 
States  that  this  should  be  asserted.  If  re- 
covery directly  depends  upon  a  right  claimed 
under  the  Constitution,  laws,  or  treaties,  plain- 
tiff's statement  of  his  case  must  necessarily 
disclose  the  fact,  and  if  the  action  is  btrought 
in  the  state  court,  defendant  can  remove  it. 
If,  however,  plaintiff  asserts  no  such  right,  and 
defendant  put  his  defense  on  the  possession  of 
fiuch  right,  or  its  denial  to  plaintiff,  though 
essential  to  his  recovery,  then  defendant  is  re- 
mitted to  his  writ  of  error  from  this  court  to 
the  state  court  to  test  the  Federal  questions 
thus  raised. 

It  is  obvious  that  in  the  instance  of  diverse 
citizenship  a  different  question  is  presented. 
Plaintiff  may  run  his  own  risk  in  respect  of 
the  cause  of  action  on  which  he  proceeds,  but 
be  cannot  cut  off  defendant's  constitutional 
right  as  a  citizen  of  a  different  state  than  the 
plaintiff  to  choose  a  Federal  forum,  by  omit- 
ting to  aver,  or  mistakenly  or  falsely  stating, 
the  citizenship  of  the  parties. 

And  this  must  be  so  also  as  to  Federal  rail  road 
corporations.  It  was  held  in  Union  P.  R.  Co. 
V.  Myers  {" Pacific  li.  liemoval  Cases")  U5\J.  S. 
1  [29: 319], that  as  all  the  faculties  and  capacities 
possessed  by  such  corporations  were  derived 
from  their  acts  of  incorporation  by  Congress. 
all  their  doings  arose  out  of  those  laws,  and. 
therefoie,  suits  by  and  against  them  were 
"suits  arising  under  the  laws  of  the  United 
States."  Conceding  this,  the  principle  appli 
cable  to  diverse  citizenship  may  reasonably  be 
applied  to  them. 

610]    *If  in  this  case  plaintiff  had  simply  de- 
scribed defendant  by  its  name,  without  more, 
there  would  seem  to  be  no  question  that,  as  the 
corporation  "was  judicially  known  to  be  a  Fed- 
eral corporation, defendant  would  be  entitled  to 
remove  the  case  on   proper  allegations  in  its 
petition;  and  we  think  this  necessarily  follows, 
where,  by  some  mistake,  or  otherwise,  the  de 
fendant  is  erroneously  stated   to  be  created 
under  state  laws.     Here  defendant  was  de 
scribed  as  "a  private  corporation,  created  and 
existing  under  the  laws  of  the  state  of  Texas," 
and  this  was  repeated  in  an  amended  petition, 
filed  in  the  circuit  court;  but  no  motion  to  re 
mand  was  made,  nor  was  the  propriety  of  the 
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removal  questioned  in  any  way.  Possibly  the 
pleader  did  not  intend  to  deny  the  Federal 
character  of  the  company,  but  whether  so  or 
not,  no  isciue  was  or  could  be  made  as  to  the 
source  of  its  corporate  eiistence. 

Oregon  S.  L  &  U.  N.  R.  Co.  v.  Skoftjwe^  W^ 
U.  S.  490  [40:  104b],  is  in  harmony  wiih  these 
views.  That  was  an  action  brought  in  a  court 
of  the  stale  of  Oregon  to  recover  for  personal 
injuiicsallejred  to  have  been  caused,  in  Oregoa, 
by  the  ncgliixence  of  the  defendant  company. 
A  petition  for  removal  was  filed  and  denied, 
and  this  denial  was  approved  by  the  supreme 
court  of  Oregon.  Defendant  was  described  in 
the  complaint  as  "a  corporation  duly  organ- 
ized, existing,  and  doing  business  in  the  st;ite 
of  Oregon."  In  the  removal  petition  the  de- 
fendant was  alleged  to  be  a  consolidated  com- 
pany, composed  of  several  lailway  corporations 
severally  organized  and  created  under  the  lawa 
of  the  territories  of  Utah  and  Wyoming  and  of 
the  state  of  Nevada,  and  under  an  act  of  Con- 
gress, approved  August  2,  1882  (22  Stat,  at  L, 
185,  chap.  372),  entitled  "An  Act  Creating  the 
Oregon  Short  Line  Railway  Companv,  a  Cor- 
poration in  the  Territories  of  Utah,  Idaho,  and 
Wyoming,  and  for  Other.  Purposes;"  and  an 
act  of  Congress,  approved  June  20,  1^78  (20 
Stat,  at  L.  241,  chap.  352),  makin^r  the  Utah  & 
Northern  Railway  Company  a  railway  cor- 
poration in  the  territories  of  Utah,  Idaho,  and 
Montana. 

This  court  held  that,  so  far  as  appeared,  the 
defendant  company  existed  and  was  doing 
business  in  the  state  of  Oregon  solely  under  the 
authority  of  that  state,  whether  express  or  per- 
missive;*lhattheactsof  Congress  referrcd[Gl  1 
to  did  not  disclose  any  intention  on  the  part  of 
Congress  to  confer  powers  or  right  to  be  exer- 
cised outside  of  the  territories  named  therein, 
and  that  the  supreme  court  of  Oregon  commit- 
ted no  error  in  alfirming  the  action  of  the  trial 
court  denying  the  petition  for  removal. 

We  are  of  opinion  that  the  circuit  court 
properly  entertained  jurisdiction. 

Turning  to  the  case  on  the  merits,  we  find 
no  reason  for  disturbing  the  judgment  of  the 
circuit  court  of  appeals.  Fourteen  errors  were 
assigned  in  that  court  to  the  judgment  of  the 
circuit  court,  which  were  reduced  to  six  in  this 
court,  of  which  the  first  was  merely  that  the 
court  of  appeals  erred  in  alfirming  the  judg- 
ment. The  five  specific  grounds  of  error  as- 
signed are  that  the  circuit  court  erred  in  refus- 
ing to  ^ive  each  of  the  following  instructions 
asked  for  by  defendant: 

**1.  The  defendant  asks  the  court  to  instruct 
the  jury  to  return  a  verdict  in  this  case  for  the 
defendant." 

"3.  You  are  instructed  that  it  was  the  duty 
of  plaintiff  upon  approaching  the  railroad 
track  on  Jenninj^s  avenue  crossing.  If  he  was 
hurt|  on  said  crossing,  to  stop  and  look  and 
listen  for  the  approach  of  the  train  on  the  track 
before  attempting  to  pass  over  said  cros>ing, 
and  if  you  believe  from  the  evidence  that  he 
failed  to  stop  and  look  and  listen,  and  that  ia 
consequence  of  such  failure  he  was  injured, 
you  will  find  for  defendant,  even  though  you 
should  believe  from  the  evidence  that  ihe  de- 
fendant was  negligent  either  in  respect  to  not 
furnishing  a  light  at  said  crossing  or  in  respect 
to  not  giving  signals  of  the  approach  of  the 
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train  or  was  nei^ligeDt  in  respect  to  both  of 
such  mnliers." 

•*7.  You  are  instructed  that  the  rii^bts  of  the 
railway  company  and  of  the  public  are  not 
equal,  but  that  the  right  of  the  company  is 
superior  to  the  right  of  the  traveling  public  on 
all  parts  of  its  track,  even  at  crossings." 

And  that  there  was  error  in  that  portion  of 
the  charge  relating  to  the  right  of  a  person 
crossing  a  railroad  track  to  expect  the  railroad 
company  to  give  the  signals  required  by  law; 
and  in  that  relating  to  the  damages. 
612]  *There  was  evidence  tending  to  show 
that  on  March  4,  1892,  on  a  very  dark  night, 
plaintiir  was  walking  along  Jennings  avenue,  in 
Fort  Worth, and  towards  the  track  of  defendant, 
which  he  approached  from  the  south  and  which 
crossed  JelTFcrson  avenue  at  right  angles;  that 
as  he  approached  heslnckcncd  his  pace,  walked 
slowly,  listened,  looked,  and  saw  and  heard  no 
train:  that  there  was  no  light  on  the  crossing, 
no  bell  ringiDi:.  no  blowing  of  a  whistle,  and 
no  light  indicating  the  approach  of  a  train; 
and  that,  as  he  passed  over  the  track,  he  was 
struck  by  a  train  l)acking  over  the  crossing, 
knocked  down,  and  severely  injured.  The 
evidence  was  conflicting  on  the  questions  of 
negligence  and  contributory  negligence,  and 
the  circuit  court  did  not  err  in  refusing  to  per- 
emptorily instruct  the  jury  in  delendant's 
favor. 

So  far  as  the  refusal  of  defendant's  instruc- 
tions, numbered  "3"  and  "7"  is  concerned, 
the  charge  must  be  considered  as  a  whole,  as 
however  correct  either  of  them  might  be.  the 
court  was  not  obliged  to  use  the  language  of 
counsel,  and  if  the  jury  were  otherwise  prop- 
erly advised  on  these  points  that  was  sufli- 
cient. 

And  this  observation  is  applicable  also  to  the 
exception  to  the  reference  to  the  giving  of  sig- 
nals. That  cannot  be  passed  on  as  an  isolated 
proposition. 

After  giving  certain  instructions  requested 
by  defendant,  the  court  instructed  the  jury  as 
follows: 

"In  this  case  the  jury  are  instructed  that 
plaintiff  sues  the  defendant  for  the  sura  of 
$10,000,  which  he  says  he  is  entitled  to  by  rea- 
son of  injuries  inflicted  on  him  by  defendant 
company  in  crushing  his  leg  and  causing  its 
amputation,  by  serious  injuries  to  his  head, 
and  by  the  bodily  and  mental  pain  incident 
and  resulting  from  said  injuries,  as  also  from 
his  dimiuished  capacity  to  earn  a  living.  He 
also  alleges  that  he  has  incurred  liabilities  for 
nursing,  lodging,  attention  .and  physician,  in 
the  sum  of  :^700. 

"2.  If  you  believe  from  the  evidence  that 
plaintiff  was  injured  on  defendant's  track  east 
of  Jennings  avenue,  then  you  will  find  for  the 
defendant. 

**3d.  If,  however,  the  jury  find  from  the  evi- 
613]  dence  that  the*plaintiff  was  injured  by 
the  defendant  on  its  track  on  the  crossing  of 
Jennings  avenue  in  Fort  Worth,  then  you  are 
instructed  that  the  statutes  of  the  state  of  Texas 
provide  'that  each  locomotive  engine  shall  have 
on  it  a  bell  or  a  steam  whistle,  and  that  the  bell 
shall  be  rung  or  the  whistle  blown  at  the  dis- 
tance of  at  least  80  rods  from  the  place  where 
the  railroad  shall  cross  any  road  or  street,  and 
to  be  kept  ringing  or  blowing  until  it  shall 
have  crossed  such  road  or  street  or  stopped.' 
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"4th.  The  plaintiff,  if  he  was  injured  on 
Jennings  avenue  whil^  attempting  to  cross  de- 
fendant's track,  was  required  to  use  due  care 
himself  to  avoid  danger.  The  care  which  a 
person  who  crosses  a  railroad  track  on  a  street 
in  a  city  is  required  to  use  is  a  question  of  fact 
for  the  jury.  It  varies  with  the  surrounding 
circumstances.  Such  person  is  required  to  use 
due  care  to  avoid  danger;  should  he  not  do  so, 
and  his  own  negligence  is  the  proximate  cause 
of  bis  injuries,  he  cannot  recover,  although  the 
railroad  company  may  not  have  given  tlie  sig- 
nals which  the  law  requires  to  indicate  the  ap- 
proach of  the  train. 

•*5ih.  Should  you  believe  from  the  evi- 
dence that  the  plaintiff  knew,  or  by  the  use  of 
reasonable  diligence  might  have  known,  of  the 
approach  of  defendant's  train,  and  thereby 
have  avoided  the  danger,  then  you  will  find 
for  the  defendant. 

*'6th.  If,  on  the  other  hand,  you  believe  from 
the  evidence  that  the  plaintiff's  negligence  was 
not  the  proximate  cause  of  his  injuries,  and 
that  plaintiff,  without  fault  on  his  part,  was 
injured  by  defendant  at  Jennings  avenue 
crossing  through  want  of  proper  care  on  the 
part  of  the  defendant,  then  you  will  find  for 
plaintiff,  in  any  sum  not  to  exceed  $10,000. 

**A  person  attempting  to  cross  a  railroad 
track  has  the  right  to  expect  that  the  railroad 
will  give  the  signals  required  bylaw,  and  if  he 
is  without  fault  and  such  neglect  on  the  part 
of  the  road  results  in  his  injury,  then  he  can 
recover. 

"7th.  The  degree  of  care  that  was  proper 
care  on  the  part  of  the  plaintiff  and  defendant 
must  fit  and  grow  out  of  the  time,  the  occasion, 
and  circumstances.  If  the  night  was  dark  and 
misty  and  no  arc  light  or  other  light  lit  up  the 
crossing  at  Jennings  avenue,  then  to  the  extent 
that  such  facts,  if  at  all,  'increased  the  [G14 
danger  at  the  crossing  of  Jennings  avenue,  then 
to  that  extent  were  tjrealer  care  and  prudence 
required  of  both  plaintiff  and  defendant  at  said 
crossing. 

"8th.  The  care  to  be  exercised  is  such  as  an 
ordinary  prudent  man  would  exercise  under 
similar  circumstances.  This  is  the  true  rule 
whether  applied  to  the  alleged  negligence  of 
the  railroad  company  or  the  alleged  contribu- 
tory negligence  of  the  plaintiff,  and  what  is 
due  care  under  a  given  state  of  facts  must  be 
determined  by  the  jury  by  applying  the  rule 
as  to  what  in  their  judgment  a  man  of  ordinary 
prudence  would  have  done  under  the  circum- 
stances shown  by  the  evidence. 

"9th.  If  plaintiff  was  injured  atthecrossine 
of  Jennings  avenue  over  defendant's  track,  and 
his  failure  to  use  the  care  that  a  person  of  ordi- 
nary prudence  would  have  used  under  the  cir- 
curnstances  was  the  proximate  cause  of  his 
injuries,  then  he  cannot  recover  although  de- 
fendant may  have  also  been  guilty  of  negli- 
gence in  the  matter  of  failing  to  ring  the  bell 
on  the  engine  or  in  some  other  matter." 

We  think  that  this  gave  the  law  to  the  jury 
with  substantial  correctness  and  fully  covered 
all  that  the  company  had  the  light  to  demand. 

The  circuit  court  applied  the  settled  rule  as 
expounded  bv  Mr.  Justice  Bradley  in  Conti- 
nental Improv,  Co.  v.  Stead,  95  U.  S.  161  [24: 
403].  That  was  the  case  of  a  collision  of  a 
special  railroad  train  with  a  wagon.  There 
was  evidence  tending  to  show  that  the  plaintiff, 
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wbo  wu  drlvlDg  the  wa^on.  looked  lo  <lie 
■outbward,  from  wblcb  dlreclioa  tlic  oeit  reg- 
ular train  nas  to  come,  and  did  not  look  oortK' 
nardly  from  wblch  tbU  train  ciime;  tliat  his 
wagno  produced  much  noise  ai  it  moved  over 
tbe  frozen  ground :  thai  bis  bcariiiK  wu  some- 
what  impaired:  and  that  be  diil  not  atop  before 
KtleinptinKtocrosB  tbe  track.  Tbeevideoce  vas 
conflicliDg  aa  to  vvbelber  the  customury  and 
proper  sigcala  were  given  bj  those  in  charge 
«f  the  locomotive,  and  as  to  the  rate  of  speed 
•t  which  the  train  was  riinoing  at  (he  lime. 
Tbe  counsel  for  tbe  railroad  company  request 
«d  tbe  court  lo  give  certnin  spfciflc  instructions. 
Qlfi]  to  the  general  effect  [but  *tl.e  plaiolifl 
■bould  have  looked  out  for  tbe  train,  and  was 
chargeable  with  Degligeoce  in  not  bavingdouu 
■O;  and  tbat  it  la  the  duty  of  thuss  crossing  a 
railroad  to  lisien  and  look  bolb  ways  alon<'1he 
railroad  betore  going  on  it.  and  lo  asctrlaio 
whether  B  train  is  approDcbing  or  not.  Tbe 
trial  Judge  refused  to  adopt  the  Instructions 
framed  bj  counsel,  and  charged  that  both 
parlies  wers  bound  lo  exercise  sucb  care  aa 
under  ordinary  circumalances  would  avoid 
danger, — sucb  caieas  men  of  common  prudctire 
■Dd  intelligence  would  ordioarliy  use  uoder 
IllLc  circumslances:  that  Ibc  amount  of  care 
required  depended  upon  tbe  risk  of  dangi^r; 
and  explaioed  ibe  circumstaD[;ea  wblcb  bore 
on  tbat  question.  He  charged,  Ju  short,  tbnt 
tbe  obllcHlions,  lighlB,  and  duties  of  rnilrnadH 
and  travelers  upon  liighwaya  crossing  tbem 
are  mutual  and  reciprocal,  and  no  greater  de- 
gree of  care  is  required  of  tbe  one  than  of  tbe 

Mr.  Justice  Bradlev  aaid:  "If  a  railroad 
doasea  a  common  toad  onihe  same  level, ibosc 
traveling  on  either  have  a  legal  right  to  pass 
over  tbe  point  of  crossing,  and  io  require  due 
care  on  the  part  of  those  Iravelingon  the  other, 
to  avoid  a  collision.  Of  course,  these  miitnal 
rights  have  respect  lo  other  relative  rights 
subsisting  t)elween  tbe  parties.  From  the 
cbaracler  and  momentum  of  a  railroad  train, 
and  Ibe  recjuiremeula  of  public  travel  by  means 
thereof,  Ic  cannot  be  expected  tbat  It  shall  slop 
and  give  precedence  to  an  approaching  wagon 
to  make  tbe  crossing  flrsl;  it  is  the  duty  of  the 
wagOD  to  wait  for  tbe  train.  The  train  has  the 
preference  and  right  of  way.  But  it  ia  bound 
lo  give  due  warning  of  its  approach,  so  tbat 
tbe  wagon  may  stop  and  allow  it  to  pasa.  and 
lo  use  every  exertion  lo  stop  if  tbe  wagon  is 
tnevilablv  in  the  way.  Sucb  warning  must  Ije 
reasonable  and  timely.  But  wbat  is  reaeonnbic 
and  timely  warnine  may  depend  on  many  cir- 
cumstancea.  .  .  .  On  Ibeotber  hand, those  who 
tre  crossing  araltroad  track  are  bound  to  exer- 
cise orilinary  care  and  diligence  to  ascertain 
whether  a  train  Is  approaching.  .  .  .  We  think 
the  judge  was  perfectly  right,  therefore,  in  bold- 
tns  tbat  (he  obligations,  rights,  and  duties  of 
railroads  and  travelers  upon  intersecting  high- 
610]  .ways  *are  mutual  and  reriprocal.  and 
tbat  no  greater  degree  of  care  is  required  of  tbe 
one  than  of  tbe  otber.  For,  conceding  that  the 
railway  train  has  the  right  of  precedence  in 
crosaing,  tbo  parlies  are  allll  on  equal  terms 
ai  to  tbe  exercise  of  care  and  diligence  In  re- 
gard to  tbeir  Telatlve  duties,  Tbe  right  of  pre- 
cedence referred  to  does  not  Impose  upon  the 
wagOD  the  whole  duly  of  BToldiog  a  colllaion. 
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It  is  accompanied  with,  and  conditioned  upon, 
the  duty  of  tbe  train  to  give  due  and  timely 
warning  of  approach.  The  duty  of  the  wagoo 
loyiel'T precedence  is  baaed  upon  this  condi- 
tii)D.  Boih  parties  are  cUarged  with  a  mutual 
duly  of  keeping  a  careful  lookout  for  danger; 
and  the  degree  of  diligence  to  be  exerciacd  on 
cither  side  is  sucb  as  a  prudent  man  would 
exercise  under  the  circumstances  of  the  casein 
endeavoring  fairly  to  perform  bia  daty.  .  .  . 
The  mistake  of  tbe  aefeodaot's  counsel  con- 
sists in  seeking  lo  impose  upon  the  wagon  loo 
exclusively  Ihe  duty  of  avoiding  collision,  and 
to  relieve  the  train  too  entirely  from  responsi- 
bililv  in  the  matter.  Railway  companies  cbQ' 
not  expect  this  immuoity  so  long  as  tbeir 
tracks  uross  the  highways  of  tbe  country  upon 
tbe  same  level.  The  jieuple  have  the  same 
ri^ht  lo  travel  on  tbe  ordinary  highways  as  the 
railway  companies  have  to  run  trains  on  the 
railroads." 

Tbe  case  wna  reaRirmed,  quoted  from,  and 
followeiJ  in  BnUimore  *  0,  B.  Co.  v.  OriMtli. 
IWU.  B.  603  140:274], 

Tested  bj[  these  principles,  the  circuit  court 
did  not  err  in  the  matters  complained  of. 

Nor  was  there  error  In  respect  of  Ibe  quea- 
lion  of  damaees.  Wbat  the  trial  Judge  said 
on  that  subject,  taken  together,  was  uot  in- 
correcl,  and  if  the  railway  company  bad  de- 
sited  particular  instructions  in  reference  lo  the 
mea-sure  of  damages,  it  ahould  have  requested 
tbeni,  which  il  did  not  do.  Texat  di  P.R.O0. 
V,   VoUc,  151  U.  8.  7S  [a8:78]. 

Judyment  afflrmed. 


WILLIAM  K.  BARRETT. 
(See  8.  C.  Reporter'a  ed.  fllT-aaoj 


L  ArsllroBdooTnmDTl*  ncitliabia  for  Injurr  to 
an  employee  by  tbe  eiploeloa  of  a  locomotlv* 
tioller.  unleeslt  resulted  (roin  tbe  want  o(  oidl- 
nnry  mrc.  either  In  Hln;ilaR  lbs  enslne  or  in 
keeplDR  lilD  teaaonatdr  sate  repair. 

S.  A  Tallroad  oompanj-  fa  not  required  to  adopt 
extrsordlnBrj  (««ta  tor  dlscovenng  delects  lo  a 
locomotive  boiler  or  an;  of  Its  maoblnerj'.  wblch 
are  not  approved.  pmoUmble,  and  cuaiomarj': 
but  It  tulQla  lis  duly  In  tbli  regard  If  tt  adopts 
Sucb  icaU  as  are  ordlnartlr  Id  useby  prudenllf 
conducted  roads  enfnifcd  Id  like  bualneaa  and 
iumiunded  b;  like  clrcunulanoea. 

S,    B7  ordinary  careli  meant  sucb  aa  a  pnidsnt 

NoTB. — Am  In  vAo  arv  toempinj^ea  and  eoncrennta 
^Dtlhia  Uie  rvie  tliat  a  nuuter  It  kA  TaponMilt  for 
tnjurUi  lo  a  MTVanl  oeea*li>ned  hv  U>*  itnltgenct  uf 
a  coaerrint.— MO  oote  to  Bouib  v.  Texas  A  P. 
a  Co.  ES:  «& 

Am  10  ntgllgenet:  rttpnmlbBtty  of  moilsr  to  tcrv- 
ant  for  cart/ulnoi  and  compctineH  0/  O'licrrtinti,— 
■ee  □Die  in  Waoash  R.  Co.  v.  UcDanlels.  ff;  oos. 

AttofeUMBienxmU  and  titatrntoligenet;  who  n 
fclloic  Mrtfinls;  vlea  prlnolpol;  luttcrlor  ttrcanU 
IloIilllEv  Of  Ri(u(cr,-«Be  now  to  Baltlmora  A  O.  iL 
Oa  V,  Bauib,  87:  Itt, 

IM  D.& 
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roan  would  use  under  the  same  circumstances;  it 
must  be  roeasured  by  the  character  and  risks  of 
the  business. 
X  4  The  burden  of  proof  is  on  an  employee  suinfir 
for  aJlcged  neRligence  of  his  employer  to  shovr 
that  the  injury  received  was  caused  by  the 
master*s  nesrliRence,  to  which  plain  tiff  *6  negli- 
gence did  not  contribute. 

[No.  247.] 

Argued  and  Submitted  March  f9,  1897.    De- 
cided April  19,  1897. 

IN  ERROR  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  to  review 
a  judpment  of  that  court  atTirmiDg  the  judg- 
ment of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas  in  favor  of 
plaintiff.  William  K.  Barrett,  against  the 
Texas  &  Pacific  Railway  Company,  for  in- 
juries received  by  plaintiff  by  the  explosion  of 
an  engine  in  defendant's  yard.    Affirmed. 

See  same  case  below.  30  U.  S.  App.  196. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  D.  Duncan,  Winslow  S. 
Pierce,  and  John  F.  Dillon,  for  plaintiff  in 
error: 

The  Federal  courts  have  jurisdiction  of  this 
case. 

The  Texas  &  Pacific  Railway  Company  is 
the  creature  of  the  laws  of  the  tJnited  States 
incorporated  by  a  public  act  of  Congress  of 
which  the  courts  are  t)ound  to  take  judicial 
notice;  an  all'  gation  of  the  title  of  the  railway 
company  is  therefore  a  sufficient  allegation  of 
its  Federal  character. 

In  actions  of  tort,  growing  out  of  the  explo- 
sion of  an  engine  boiler,  no  presumption  of 
neglieence  arises  from  the  fact  that  such  an 
explosion  took  place,  but  the  presumption  is 
that  the  proper  appliances  were  furnished. 

LouistilU  <k  A.  R.  Co.  v.  Allen,  78  Ala.  494; 
Mobile  dt  0.  R.  Co.  v.  Thomas,  42  Ala.  672; 
Pierce,  Railroads,  382,  383. 

It  is  the  duty  of  the  trial  judge  to  instruct 
the  jury  ns  to  the  law  applicable  to  the  case  on 
trial  and  not  to  announce  abstract  principles 
of  law. 

Thorwegan  v.  King,  111  U.  8.  549  (28:514); 
Pleasants  v.  Font,  89  U.  8.  22  Wall.  116  (23: 
780);  7'exas  dh  P.  R,  Co.  v.  Reed,  88  Tex.  439; 
Texas  dh  P.  R.  Co.  v.  Bryant,  56  Fed.  Rep. 
803 

When  a  servant  enters  into  the  employment 
of  another  he  assumes  all  the  risks  ordmarily 
incident  to  the  business.  He  is  presumed  to 
have  contracted  in  reference  to  all  the  hazards 
ami  risks  ordinarily  incident  to  the  employ, 
ment:  consfquentiy,  he  cannot  recover  for  in- 
juries resulting  to  him  therefrom. 

The  8«  rvant  takes  the  risk  of  the  master's 
mode  of  conducting  his  business,  though  a 
safer  one  might  be  followed,  if  the  servaikt 
fully  knows  the  risk  and  continues  to  work. 

The  parties  have  in  view,  when  engagements 
for  services  are  made,  the  risks  and  dangers 
incident  to  the  employment,  and  in  considera- 
tion of  them  the  rate  "of  compensation  is  fixed. 
In  all  engagements  of  this  character  the  serv- 
ant assumes  those  risks  that  are  incident  to  the 
service,  and  as  between  himself  and  the  master 
he  is  presumed  to  have  contracted  on  those 
terms,  and  if  an  injury  is  sustained  by  the 
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servant  in  that  service  it  is  an  accident  and  the 
misfortune  must  rest  on  him. 

Wood,  Mast.  &  S.  2d  ed.  §  326;  3  Wood. 
Railwav  Law,  p.  1452,  g  870;  14  Am.  &  Eng. 
Enc.  Law,  p.  843,  §  23,  also  p.  845;  Texas  db 
P.  R  Co.  V.  Minnick,  57  Fed.  Rep.  362-368; 
Tuttle  V.  Detroit,  O.  II.  d  M.  R.  Co.  122  U.  S. 
189(30:  1114):  Randall  y.  Baltimore  &  0.  R. 
Co.  109  U.  8.  478  (27:  1003);  Houston  &  T.  C. 
R.  Co.  V.  Conrad,  62  Tex.  627;  Woodworth  v. 
St.  Paul,  M,  db  M.  R.  Co.  18  Fed.  Rep.  282; 
Missoun  P.  R.  Co,  v.  Snmers,  71  Tex.  700; 
Green  v.  Cro^s,  79  Tex.  130;  Nay  lor  v.  Chicago 
db  N.  W.  R.  Co.  53  Wis.  661;  Wonder  v.  Balti- 
more dt  0.  R.  Co.  32  Md.  411,  3  Am.  Rep.  143; 
Crillyy.  Texas  dk  P.  R.  Co.ULn.)  53  Am.  St 
Eng.  R.  Cas.  104;  Kohn  v.  McNulta,  147  U. 
8.  238  (37:  150). 

A  railway  company  is  not  liable  to  an  em- 
ployee for  injuries  received  through  the  neg 
ligence  of  a  fellow  servant  engaged  in  the  same 
line  of  employment. 

It  is  a  well  settled  proposition  of  law  that 
railway  companies  are  not'obliged  to  apply  ex- 
traordinary ctpsts  to  machinery  to  discover  la- 
tent defects. 

Richmond  eft  D.  R.  Co.  y.  Elliott,  149  U.  8. 
271,  272  (37:  732);  Louisville  db  N.  R.  Co.  v.  Al- 
len, 7H  Ala.  494. 

The  burden  of  proof  in  tbis  case  is  on  the 
plaintiff  to  prove  negligence;  and  this  is  not 
shifted  by  proving  only  the  fact  of  injury  from 
the  explosion  of  the  boiler.  Such  is  the  rule 
where  an  employee  or  servant  sues,  although 
a  different  principle  is  held  to  prevail  where 
an  injury  is  received  by  a  passenger  on  a  rail- 
road, in  consequence  of  a  defect  in  any  of  ita 
machinery  or  appliances. 

Mobile  db  0.  R.  Co.  v.  Thomas,  42  Ala.  672, 
715;  Illinois  C.  R.  Co.  v.  Houck,  72  III.  285; 
Pierce,  Railroads,  382.  383. 

Messrs.  A.  H.  Garland  and  R.  C.  Gar* 
land»  for  defendant  in  error: 

The  duties  of  the  master  are  to  furnish,  (a) 
proper  machinery;  (b)  competent  servants. 

Houston  dk  71  C.  R.  Co.  v.  Myers,  55  Tex. 
Ill;  International  db  G.  N.  R.  Co.  v.  Kertian, 
78  Tex.  294,  9  L.  R.  A.  703. 

The  company  cannot  delegate  these  duties. 

Internntional  db  G,  N.  R.  Co.  v.  Kernan, 
supra;  Texas  db  P.  R.  Co.  v.  O^Fid,  78  Tex. 
4N6;  Galresfon,  H.  db  S,  A.  R.  Co.  v.  Former, 
73  Tex.  85:  Houston  dk  T.  C.  /?.  Co.  v.  O'llare, 
64  Tex.  600;  Internntional  db  G.  N.  R.  Co.  v. 
Kindred,  57  Tex.  501;  Houston  db  T.  G.  R.  Co. 
V.  Dun/tarn,  49  Tex.  188;  Houston  db  T.  C.  EL 
Co.  V.  Marcelles,  59  Tex.  334. 

For  tbis  reason  the  inspection  of  machinery 
is  a  duty  of  the  company,  and  an  inspector  ap- 
pointed for  this  purpose  is  not  a  fellow  servant 
with  employees  in  its  use  or  in  other  depart- 
ments of  the  company's  service. 

International  db  G.  N.  R.  Co.  v.  Kindred, 
Houston  db  T.  C,  R.  Co.  v.  Marcelles,  and 
Houston  db  T.  C.  R.  Co.  v.  Dunham,  supra; 
Carpenter  v.  Mexican  Nat.  R.  Co.  39  Fed.  Rep. 
317. 

And  thene^'uence  of  the  inspector  is  the 
negligence  of  the  company. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  8. 
647  (29:  758);  International  db  G.  N,  R.  Co.  v. 
Kernan,  78  Tex.  294;  Texas  db  P.  R.  Co.  v. 
&Fi€l,  78  Tex.  486;  Houston  dt  T.  0.  R.  Co.  v. 
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a  Hare,  64'  Tex.  600;  Mssovri  P.  R.  Co.  v. 
White,  76  Tex.  103;  MissouiiP,  R.  Co.  v.  Jonei, 
75  Tex.  153. 

Sending  out  an  engine  in  a  crippled  condi- 
tion is  the  negligence  of  the  master. 

Carpenter  v.  Mexican  Nat.  R.  Co.  89  Fed. 
Rep.  317. 

An  employee  only  assumes  risks  ordinarily 
incident  to  his  employment. 

Galceston,  U.  <t  8,  A.  R.  Co.  v.  Garrett,  73 
Tex.  262. 

Not  those  unknown  to  him. 

Ardbelloyi.  tkin  Antonio  &  A.  P.  R.  Co. 
(Tex.)  11  8.  W.  916;  Houston  it  T.  R.  Co. 
V.  Oram,  49  Tex.  345. 

Not  those  superadded  by  wrongful  or  negli- 
gent acts  of  the  master. 

Missouri  P.  R.  Co.  v.  Watts,  63  Tex.  549; 
Houston  iSb  T.  C.  R.  Co.  v.  Conrad,  62  Tex. 
627;  Oulf,  C.  d:  8.  F,  R  Co.  v.  SilUphant,  70 
Tex.  624. 

Employee  has  the  right  to  expect  the  exer- 
cise of  care,  proportioned  to  the  hazardous  na- 
ture of  the  machinery. 

Hough V.  Texas  dt  P.  R  .Co.  100  U.  S.  213- 
217  (25:  612-615). 

And  has  the  right  to  count  on  this  prudence 
ftnd  care 

Chic4igo,  M.  d-  f^t.  P.  R.  Co.  ▼.  Ross,  112  U. 
S.  877-383  (28:  7b7-789);  Northern  P.  R.  Co. 
V.  CharUss,  51  Fed.  Rep.  568. 

Especially  are  these  rules  of  trust  upon  the 
part  of  the  employee  applicable,  when  the  de- 
fect causing  the  injury  did  not  arise  in  the  line 
of  his  duty  and  employment,  nor  where  he 
^as  called  upon  to  examine  into  the  fitness  of 
tlie  machinery  furnished. 

Taylor,  B.  tt-  H.  R.  Co.  v.  Taylor,  79  Tex. 
104;  Houston  &  T.  C.  R.  Co.  v.  McNnmara,  59 
Tex.  255-259;  Houston  <fe  T.  C.  R.  Co.  v.  Dun- 
ham, 49  Tex.  181:  Missouri  P.  R.  Co.  v. 
Lehnberg,  75  Tex.  63. 

When,  with  the  use  of  ordinary  care,  the 
company  have  discovered  the  weakness  or  de- 
fect, then  it  is  charged  with  notice. 

Qulf,  C.  &  8.  F.  R.  Co.  V.  Silliphant,  70 
Tex.  623. 

Ordinary  care  is  the  care  which  prudence* 
and  the  exigencies  of  the  case  or  situation  de- 
mand, or  hazards  reasonably  anticipated. 

Galveston  City  R.  Co.  v.  Hewitt.  67  Tex.  473; 
Missouri  P.  R.  Co.  ▼.  Wortham,  73  Tex.  25,  8 
L.  R.  A.  368;  Nix  ▼.  Texas  <fc  P.  R.  Co.  82 
Tex.  473;  Inter  national  d  O.  N.  R.  Co.  v. 
Bremond,  53  Tex  111;  International  diG.  N. 
R.  Co.  V.  DoyU,  49  Tex.  190. 

The  ca.ses  of  Fuller  ▼.  Jewett,  80  N.  Y.  46, 
86  Am.  Rep.  675.  and  Ford  v.  Fitchhurg  R. 
Co.  110  Mass.  247,  14  Am.  Rep.  598,  were 
cases  of  injuries  from  boiler  explosions,  and  in 
Tvhich  the  doctrine  above  announced  was  ap- 
plied as  the  law  controlling  the  liability  of  the 
railroad. 

In  Minneapolis  v.  Lundin,  58  Fed.  Rep.  527, 
the  doctrine  is  tersely  put  in  the  following 
language: 

"An  employee  discharging  a  personal  duly 
of  the  master 'stands  in  the  place  of  the  master, 
and  the  latter  is  liable  for  any  negligence  in 
the  discharge  of  the  special  duty." 

This  would  be  true  though  the  employee  was 
not  free  from  contributory  negligence. 

Union  P.  B,  Oo.  y.  Caliaghan,  56  Fed.  Rep. 

1188 


994:  North trestern  Fuel  Co.  v.  Danielson,  57 
Fed.  Rep.  915;  Grand  Trunk  R.  Co.  v.  Cum^ 
mings,  106  U.  8.  700  (27:  206);  Guff,  C.  <fe  S. 
F.  R.  Co,  v.  JoJinsnn,  83  Tex.  6*29. 

In  International  d  G.  N.  R.Co.  v.  Kei-nnn,'!^ 
Tex.  294,  9  L.  R.  A.  703,  the  court  says  that 
the  railroad  company  cannot  relieve  itself  of 
the  duty  of  furnishing  safe  machinery  by  charg- 
inir  the  servants  with  its  performance. 

In  this  case  it  was  the  ncgliirence  of  a  car  in- 
spector causing  the  injury,  aisd  the  company 
was  held  chargeable  for  the  injurv  received. 

Texas  &  P.  R.  Co.  v.  O'FUl,  78  Tex.  486; 
Galveston,  H.  d  S.  A.  R.  Go.  v.  Farmer,  73 
Tex.  85;  International  d  G.  N.  R.  Co.  ▼.  BelL 
75  Tex.  53. 

The  definition  of  "ordinary  care"  as  given 
by  the  court  is  in  the  e.\act  language  of  the 
supreme  court  of  Texas. 

Houston  d  T.  R.  Co.  v.  Oram,  41>  Tex.  841, 
approved  in  Missouri  P.  R.  Co.  v.  I.yde,  57 
Tex.  509.  and  again  in  International  dt  G.  N. 
R.  Co.  v.  Hester,  72  Tex.  44. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  to  recover  for  personal 
injuries,  brought  by  Barrett,  in  the  district  court 
of  Tarrant  county,  Texas,  against  the  Texas  & 
Pacific  Railway  Company,  and  removed  on  the 
application  of  the  company  to  the  circuit  court 
of  the  United  States  for  the  northern  district  of 
Texas.  Plaintiff  obtained  a  verdict  and  judg- 
ment, and  defendant  thereupon  carried  the 
case  on  writ  of  error  to  the  circuit  court  of  ap- 
peals for  the  fifth  circuit,  by  which  the  judg- 
ment was  artlrmed.     30  U.  S.  A  pp.  196. 

Plaintiff's  complaint  averred  that  he  "is  a  res- 
ident of  said  Tarrant  county  and  that  defend- 
ant is  a  railway  corporation .**duly  incor  [0 1 S 
porated."  The  petition  for  removal  was  suffi- 
cient, and  as  the  company  was  created  by  act 
of  Congress  the  circuit  court  properly  enter- 
tained jurisdiction.  Texas  d  P.  R.  Co.  v.  Cody, 
167  U.  S.  —  [ante,  754]. 

On  the  trial  there  was  evidence  tending  to 
show  that  Barrett,  while  in  the  employment 
of  the  company  as  foreman  in  charge  of  a 
switch  engine,  and  at  work  in  the  compaoy't 
yard,  was  injured  by  the  explosion  of  another 
engine,  with  which  he  had  nothing,  and  was 
not  required  to  have  anything,  to  do,  and 
which  had  been  placed  b^  the  foreman  of 
the  round  house  on  a  track  in  the  yard,  with 
steam  up,  to  take  out  a  train;  that  the  boiler  of 
the  locomotive  at  the  time  it  exploded,  and  for 
a  considerable  time  before  that,  was,  and  had 
been,  in  a  weak  and  unsafe  state  by  reason  of 
the  condition  of  the  stay  bolts,  many  of  which 
had  been  broken  before  the  explosion,  and 
some  of  them  for  along  time  before;  that  there 
were  well-known  methods  of  testing  the  con- 
dition of  stay  bolts  in  a  boiler  engine;  and  that 
if  any  of  thes€  tests  had  been  properly  applied 
to  this  boiler  within  a  reasonable  time  before 
the  explosion,  the  true  condition  of  the  stay 
bolts  would  have  been  discDvered. 

The  circuit  court  instructed  the  jury,  at  de- 
fendant's request,  "that  the  master  is  oot  the 
insurer  of  the  safety  of  its  engines  but  is  re- 
quired to  exercise  only  ordinary  care  to  keep 
such  engines  in  good  repair,  and  if  he  has  used 
such  ordinary  care  be  is  DOt  liable  for  any  in- 
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jury  resnltinr  to  the  servant  from  a  defect 
Iberein  not  discoverable  by  such  ordinary  care: 
.  .  .  that  the  mere  fact  that  an  in  jviry  is  received 
by  a  servant  in  consequence  of  an  explosion 
will  not  entitle  him  to  a  recovery,  but  he  must, 
besides  the  fact  of  the  explosion,  show  thai  it 
resulted  from  the  failure  of  the  master  to  exer- 
cise ordinary  care  either  in  selecting  such  en- 
gine or  in  k*eepin£^  it  in  reasonably  safe  repair;" 
and  "that  a  railway  company  is  not  required 
to  adopt  extra  ordinary'  tests  for  discoverini» 
defects  in  machinery,  which  are  not  approved, 
practicable,  and  customary;  but  that  it  fulfils 
Its  duty  in  this  regard  if  it  adopts  such  tests  as 
are  ordinarily  in  use  by  prudentlv  conducted 
roads  engaged  in  like  business  and  surrounded 
by  like  circumstances." 

CilOJ  *And  thereupon  further  charged  that  a 
railway  com|>any  is  bound  to  use  ordinary  care 
to  furnish  safe  machinery  and  appliances  for 
the  use  of  its  employees,  and  the  neglect  of  its 
agents  in  that  regard  is  its  neglect;  that  it  is 
not  bound  to  insure  the  absolute  safety  thereof, 
cor  to  supply  the  best  and  safest  and  newest  of 
such  mechanical  appliances,  but  is  bound  to 
use  all  reasonable  care  and  prudence  in  provid- 
ing machinery  n-asonablv  safe  and  suitable  for 
UK',  and  in  keeping  the  same  in  repair;  that 
*'by  ordinary  care  is  meant  such  as  a  prudent 
man  would  use  under  the  same  circumstances; 
it  must  be  measured  bv  the  character  and  risks 
of  such  business;  an^  where  such  persons, 
whose  duty  it  is  to  repair  the  appliances  of  the 
business,  know,  or  ought  to  know  by  the  ex- 
ercise of  reasonable  care,  of  the  defects  in  the 
machinery,  the  company  is  responsible  for  their 
DCfflect."  That,  'Mf  the  jury  believe  from  the 
evidence  under  the  foregoing  instructions,  that 
the  l)oilcr  which  exploded'  and  injured  the 
plaintiff  was  defective  and  unfit  for  use.  and 
that  defendant's  servants,  whose  duty  it  was  to 
repair  such  machinery,  knew,  or  by  reasonable 
care  might  have  known,  of  such  defects  in  said 
machinery,  then  such  neglect  upon  the  part  of 
its  servants  is  imputable  to  the  defendant,  and 
if  said  boiler  exploded  by  reason  of  said  defects, 
and  injured  the  plaintiff,  the  defendant  would 
be  responsible  for  the  injuries  inflicted  upon 
plaintiff,  if  plaintiff  in  no  way.  bv  his  own 
neglect,  contributed  to  his  injuries.''^  But  that 
"the  burden  of  the  proof  is  on  the  plaintiff 
throughout  this  case  to  show  that  the  boiler  and 
engine  that  exploded  were  improper  appliances 
to  be  usefi  on  its  railroad  by  defendant;  that  by 
reason  of  the  particular  defects  pointed  out 
and  insisted  on  by  plaintiff  the  boiler  exploded 
and  injured  plaintiff.  The  burden  is  alfso  on 
plaintiff  throughout  to  show  you  the  extent  and 
character  of  his  sufferings  and  the  damages  he 
has  suffered  by  rea.son  thereof.  You  must  also 
be  satisfied  that  plaintiff  was  ignorant  of  the 
defects  in  the  boiler  that  caused  its  explosion, 
if  the  evidence  convinces  you  that  such  was 
the  case;  and  that  he  did  not  by  his  negli- 
gence contribute  to  his  own  injury." 

We  think  that  these  instructions  laid  down  the 
6201applicable*rules  with  sufficient  accuracy 
and  in  substantial  conformity  with  theviewsof 
this  court  as  expressed  in  Iloftgh  v.  Texas  <fe  P 
E.  Co.  100  U.  S.  218  [25:  515];  I^orthern  1\  R. 
Co.  V.  Herbert,  116  U.  8.  642  [29:  7551-  Wash- 
ington «*  G.  H.  Co.  V.  McDade,  135  tJ.  8.  554 
[34:235];  Union  P.  R.  Co,  v.  Snyder  ('*  Union  P. 
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R.  Co.  ▼.  Daniels'")  152  U.  8.  688  [38:  600]; 
N<yrthern  P.  R.  Co.  v.  Babcoek,  154  U.  8.  190 
[38:  958] ,  and  other  cases. 

Exceptions  were  preserved  to  [X)rtions  of  the 
charge,  and  to  tlie  refusal  of  the  circuit  court 
to  give  certain  instructions  requested  by  de- 
fendant, but,  taking  the  charge  as  a  whole,  we 
are  of  opinion  that  the  circuit  court  of  appeals 
rightly  held  that  no  reversible  error  was  com- 
mitted. These  matters  fully  appear  in  the  re- 
port of  the  case  in  that  court,  and  we  do  not 
feel  called  upon  to  restate  them  here  in  detail. 

Judgment  affirmed. 


NORTHERN  PACIFIC  RAILROAD  COM- 
PANY, Pftf.  in  Err., 

V. 

JUNIUS  G.  SANDERS  tt  al. 
(See  S.  C.  Reporter's  ed.  820-637.) 

Railroad  land  grant— exclusion  of  lands — right 

of  government, 

1.  The  exclusion,  by  the  express  terms  of  a  rail- 
rood  land  grrant,  of  lands  to  which  there  are 
other  clnims  at  the  time  the  line  of  a  railroad 
is  deflnitely  fixed,  will  defeat  the  right  of  the 
railroad  company  to  lands  on  which  there  are 
mineral  claims,  although  the  parties  who  deny 
its  right  have  no  interest  in  those  claims,  and 
confess  that  the  lands  did  not  contain  precious 
metals  in  such  quantities  as  to  make  them  com^ 
mercially  valuable. 

2.  Formal  applications  to  purchase  lands  as  mtn- 
era  I  lands,  made  in  good  faith  in  1880  and  1881, 
were  "claims**  within  the  meaning  of  S  3  of  the 
land  grant  act  of  Congress  of  July  2, 18Ci  (13  Stat, 
at  L.  3C5,  chap.  217).  granting  for  the  construe- 
tionof  the  rond  of  the  Northern  Pacific  Uailroad 
Company  unappropriated  lands  "free  from  pre- 
emption or  other  claims  or  rights  at  the  time 
the  line  of  said  road  is  deflnitely  tlxed.** 

3.  The  riffht  of  the  government  to  dispose  of  any 
of  the  lands  prior  to  the  fixing  of  the  line  of 
definite  location,  which  Is  contemplated  by  ii  8  of 
the  Northern  Pacific  land  Krant  act  of  July  2, 
1864,  is  not  denied  by  the  provision  of  •  6  that  the 
odd  sections  of  the  grant  shall  not  be  liable  to 
sale,  entry,  or  pre-emption  before  or  after  they 
are  surveyed,  except  by  the  company,  but  these 
sections  must  be  taken  together. 

[No.  12.] 

Argued  December  9,  10,  1895.  Ordered  for  Re- 
argument  Februa7^  S,  1896.  Reargued  March 
12,  1S97.    Decided  April  19, 1897. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to 
review  a  judgment  of  that  court  affirming  the 
judgment  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana,  in  favor  of 
the  defendants,  Junius  G.  Sanders  et  al,,  in  an 

Note.— ^«  to  pre-emplion  rightB,  see  note  to 
United  States  v.  Fitzgerald,  10: 78K. 

That  patents  tor  land  may  be  set  aside  for  frauds 
see  note  to  Miller  v.  Kerr,  5:  381. 

As  in  errors  in  mirveys  and  descriptions  in  Tpatents 
for  lands^  how  construed,  see  note  to  Watts  v. 
Lindsay,  5:  423. 

As  to  land  orants  to  raUroads^  see  note  to  Kansas 
P.  R.  Co.  ▼.  Atchison,  T.  A;  S.  F.  B.  Co.  28: 794. 
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action  brought  by  the  Northern  Pacific  Rail- 
road Company,  plaintiff,  to  recover  from  the 
defendants  the  possession  of  a  section  of  land 
in  the  county  of  Lewis  and  Clarke  in  the 
Btate  of  Montana.     Affirmed. 

See  same  case  below.  46  Fed.  Rep.  239,  47 
Fed.  Rep.  604,  7  U.  S.  A  pp.  47. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  A.  B.  Browne  and  A.  T.  Britton 
for  plaintiff  in  error  on  first  argument. 

Mr.  S.  S.  Burdett  for  defendants  in  error 
on  first  argument. 

Messrs.  A.  B.  Browne»  A.  T.  Britton. 
John  C.  Spooner,  and  C.  W.  Bunn  for  plaintiff 
in  error,  on  reargument. 

Messrs.  W.  F.  Sanders  and  S.  S.  Bur- 
dett for  defendants  in  error  on  reargument. 

Mr.  Holmes  Conrad,  Solicitor  General, 
filed  a  brief  for  the  United  States  on  the  rear- 
gument. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  waa  brought  by  the  Northern 
Pacific  Railroad  Company  to  recover  from  the 
defendants  in  error,  the  original  defendants, 
the  possession  of  section  21,  township  10 
north,  of  range  8  west  in  the  county  of  Lewis 
and  Clarke  in  the  state  of  Montana. 

The  railroad  company  claims  title  under  the 
act  of  Congress  of  July  2,  1«64  (13  Stat,  at  L. 
865,  chap.  217),  granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  by  the  northern  route. 

The  defendants  do  not  assert  title  in  them- 
•elves,  but  resist  the  claim  of  the  railroad  com- 

Sany  upon  the  ground  that,  at  the  time  of  the 
efinite  location  of  the  Northern  Pacific  Rail- 
road, and  of  the  filing  of  the  plat  thereof  in 
the  office  of  the  Commissioner  of  the  General 
Land  Ofllce,  such  "claims"  were  made  of  rec- 
ord upon  the  lands  in  dispute  as  excluded 
them  from  the  grant  to  the  Northern  Pacific 
Railroad  Company. 

Congress  granted  to  the  Northern  Pacific 
Railroad  Company  every  alternate  section  of 
public  land,  "not  mineral,"  designated  by  odd 
numbers,  to  the  amount  of  20  alternate  sec- 
tions per  mile  on  each  side  of  the  railroad  line, 
as  the  company  might  adopt,  througli  the  ter- 
ritories of  the 'United  States,  and  10  alternate 
sections  per  mile  on  each  side  of  the  railroad 
whenever  it  passed  through  anv  state,  '*and 
whenever,  on  the  line  thereof,  the  United 
States    have    full    title,    not    reserved,    sold, 

framed,  or  otherwise  appropriated,  and  free 
rom  pre  emption,  or  other  claims,  or  rights  at 
the  time  the  line  of  said  road  is  definitely  iijred 
and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  I^nd  OflSce; 
and  whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted  or  otherwise  dis- 
posed of,  other  lands  shall  be  selected  by  said 
623]  company  in  lieu  thereof,  under  'the  di- 
rection of  the  Si?cretary  of  the  Interior,  in  alter- 
Date  sections  and  designated  by  odd  numbers, 
not  more  than  10  miles  beyond  the  limits  of 
said  alternate  sections.  .  .  .  Provided  fur- 
ther. That  all  mineral  lands  be,  and  the  same 
are  hereby,  excluded  from  the  operations  of 
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this  act,  and  in  lieu  thereof  a  like  quantity  of 
unoccupied  and  unappropriated  agricultural 
lands,  in  odd  numbered  sections,  nearest  to  the 
line  of  said  road,  may  be  selected  as  above  pro- 
vided: And  provided  further^  That  the  word 
'mineral.'  when  it  occurs  in  this  act,  shall  not 
be  held  to  include  iron  or  coal."    §  3. 

The  6th  section  directed  the  lands  to  be  sur- 
veyed for  40  miles  in  width  on  both  sides  of 
the  entire  line  of  the  road  after  the  general 
route  was  fixed  and  as  fast  as  was  required  by 
the  construction  of  the  railroad,  and  provided 
that,  "the  odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale,  or  entry,  or  pre- 
emption, before  or  after  they  are  surveyed,  ex- 
cept by  said  company,  as  provided  in  this  act; 
but  the  provisions  of  the  act  of  September, 
1841,  granting  pre-emption  rights,  and  the 
acts  amendatory  thereof,  and  oi  the  act  enti- 
tled 'An  Act  to  Secure  Homesteads  to  Actual 
Settlers  on  the  Public  Domain/  approved  May 
20, 1862,  shall  be,  and  the  same  are  hereby,  ex- 
tended to  all  other  lands  on  the  line  of  said  road, 
when  surveyed,  excepting  those  hereby  granted 
to  said  company.  And  the  reserved  alternate 
sections  shall  not  be  sold  by  the  government  at 
a  price  less  than  $2.50  per  acre,  when  offered 
for  sale."     §  6. 

The  amended  complaint  alleged  that  the 
railroad  company  duly  accepted  the  terms  and 
conditions  of  the  act  of  Congress;  that  the 
general  route  of  the  railroad  extendingth rough 
the  state  of  Montana  was  duly  fixed  February 
21,  1872;  that  the  land  in  dispute  was  on  and 
within  40  miles  of  such  general  route,  and  at 
that  date  was  "public  land  to  which  the  United 
States  had  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights;"  that  at  the 
date  of  the  passage  of  the  act  of  1864,  as  well 
as  when  said  general  route  was  fixed,  no  part 
of  the  land  in  controversy  was  "known  mineral 
land,"  and  *''was  not  mineral  land,  nor  [62-4 
was  any  {)arl  of  said  last  described  land  within 
any  exceptions  from  said  grant;"  that  on  July 
6,  1882,  the  railroad  company  definitely  fixed 
the  line  of  its  railroad  extending  opposite  to 
and  past  said  section  21,  township  10  north, 
range  8  west,  and  filed  a  plat  thereof  in  the 
oflSce  of  the  Commissioner  of  the  General 
Land  OflSce;  that  *'said  land  is  on  and  within 
40  miles  of  said  line  of  railroad  so  definitely 
fixed;"  that  thereafter  the  company  duly  con- 
structed and  completed  that  portion  of  its  rail- 
road and  telegraph  line  extending  over  and 
alontr  its  line  of  definite  location,  whereupon 
the  President  of  the  United  States  appointed 
three  commissioners  to  examine  the  same,  who 
reported  that  that  portion  of  the  line  bad  been 
completed  in  a  good,  substantial,  and  work- 
manlike manner;  that  the  President  of  the 
United  States  duly  accepted  said  line  of  road 
and  telegraph  so  constructed  and  completed; 
that  at  the  date  of  so  definitely  locatin.i:  the 
line  of  railroad,  and  at  the  time  of  the  filing 
of  the  plat  thereof  in  the  oflSce  of  the  Com- 
missioner of  the  General  Land  Office,  as  above 
stated,  the  land  in  dispute  was  '*not  known* 
to  be  mineral  land,  but  was  agricultural  land 
to  which  "the  United  States  had  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appropri- 
ated, and  free  from  pre  emption  or  other  claima- 
or  righti." 
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The  defendants,  in  their  answer,  ^'confessing 
that  said  premises  did  not  contain  pold  or 
other  precious  oietals  in  paying  quantities  or  in 
such  quantity  as  to  make  the  same,  or  any 
part  thereof,  commercially  valuable  therefor, 
nevertheless  say,  as  to  the  nartheast  quarter  of 
section  SI,  that  heretofore,  to  wit,  on  the  2d 
day  of  August,  1880.  Theodore  H.  Klein 
Schmidt,  Edward  K.  Knight,  Henry  M.  Par- 
ctien.  Charles  K.  Wells,  George  P.  Reeves, 
David  H.  Cuthbert,  Cornelius  Hedges,  and  Ste- 
phen E.  Atkinson,  each  beingthen  and  there  a 
citizen  of  the  United  iStates,  and  each  having 
theretofore  filed  upon  a  certain  separate  20  acres 
on  the  northeast  quarter  of  said  section  accord- 
ing to  the  laws  of  the  territory  of  Montana,  and 
the  mining  nsaares  and  customs  then  in  force 
In  the  unorganized  mining  district  in  which 
said  land  was  situated,  and  beingthen  in  all  re- 
spects qualified  to  enter  mineral  land  under  the 
6251*lawsof  the  United  States,  did  enter  into 
the  possession  of,  and  did  enter  in  the  United 
States  land  office,  and  did  file  upon  the  said 
quarter  of  said  section  in  the  land  oflice  of  the 
United  States,  at  Helena,  Montana,  in  which 
district  said  land  was  situate,  as  mineral  land, 
and  did  apply  for  a  patent  therefor,  and  did 
then  and  there  and  in  due  form  file  an  applica- 
tion to  purchase  said  premises  as  such  mineral 
land,  and  did  then  and  there  make  oath  before 
the  register  and  receiver  of  said  land  oflBce  that 
they  had  discovered  mineral  thereon  and  had 
located  the  said  quarter  section  as  mineral  land 
and  claimed  the  same  as  such  for  the  valuable 
mineral  deposits  therein,  and  that  they  had 
complied  with  U.  S.  Rev.  Stat.  chap.  6,  title 
62,  which  said  application  was  so  filed  in  the 
land  office  at  Helena,  Montana,  under  the  oath 
of  the  said  applicants,  showing  that  they  had 
complied  with  the  law  afores.iid,  and  describ- 
ing the  same  by  legal  subdivisions,  and  they 
did  then  and  there,  prior  to  filing  said  applica- 
tion, post  in  a  conspicuous  place,  on  the  claim 
embraced  therein,  a  copy  of  said  application 
and  notice  hereinafter  mentioned,  which  said 
notice  did  then  and  there  remain  conspicuously 
posted,  on  said  premises  during  the  period  of 
publication  hereafter  mentioned,  and  they  did 
then  and  there  file  with  their  said  application 
in  said  land  office,  an  affidavit  of  two  persons 
that  such  notice  had  been  so  duly  posted,  and 
did  then  and  there  file  a  copy  of  such  notice  in 
the  land  office  with  the  register  and  receiver 
thereof,  and  by  said  application  they  reqtie.sted 
to  be  permitted  to  purchase  the  same  as  mineral 
land,  and  they  then  and  there  undertook  and 
offered  to  maintain  by  proof  that  the  said 
premises  were  vahiable  for  the  gold  contained 
tlierein  and  were  mineral  lands  of  the  United 
States,  to  which  they  were  entitled  under  the 
laws  thereof,  and  that  they  had  done  the 
requisite  amount  of  work  thereon,  to  wit, 
work  of  the  value  of  $500.  and  were  entitled 
to  a  patent  therefor,  which  said  application 
and  atiidavit  and  notice  were  then  and  there 
entered  of  record  in  said  United  States  land 
office  br  the  register  and  receiver  thereof,  and 
the  said  application  was  set  for  a  hearing  upon 
their  said  proof  to  be  produced,  and  notice  of 
626]  surh  hearing  in  »due  form  of  law  was 
given  by  the  repister  and  receiver  in  the  proper 
newspaper  designated  for  that  purpose, and  was 
duly  published  therein,  which  said  entry,  appli- 
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cation,  affidavits,  and  notice  were  in  all  respects 
formal  according  to  law,  and  the  said  applica- 
tion was  set  down  for  a  hearing  in  said  land 
office  by  the  register  and  receiver  thereof  at 
the  expiration  of  the  period  of  time  prescribed 
in  said  notice  and  at  the  date  at  which  the 
same  was  so  set.  the  said  plaintiff  having  there- 
tofore filed  a  protest  against  the  perfection  of 
the  said  entry,  for  the  reason,  as  claimed  by 
said  plaintiff,  that  the  same  were  not  mineral 
lands  or  commercially  valuable  for  the  gold  or 
other  precious  metals  therein  contained;  that 
said  application  was  continued  thereafter  by 
the  consent  of  parties  or  otherwise,  from  time 
to  time,  and  was  asserted  and  remained  pend- 
ing on  the  6th  day  of  July,  1882,  and  thereafter 
the  said  applicants  on  the  6th  day  of  July, 
1882,  and  thereafter  as  theretofore,  averring 
their  ability  to  prove  that  the  said  land  was 
commercially  valuable  for  the  gold  therein 
contained,  and  was  mineral  land  within  the 
definition  of  that  phrase  contained  in  the  act 
granting  lands  to  said  plaintiff  mentioned  in 
said  amended  complaint,  and  the  said  appli- 
cants were  on  the  date  last  aforesaid  claiming, 
affirming,  and  undertaking4o  maintain  on  their 
application  for  said  premises  in  said  land  office, 
that  the  same  was  mineral  land  of  the  United 
States  to  which  they  were  entitled  thereunder, 
and  was  not  land  in  quality  such  as  was 
described  in  the  grant  to  the  said  plaintiff." 

The  answer  aliened  like  filings,  applications, 
etc.,  under  the  mining  laws  of  the  United 
States,  as  follows:  By  George  P.  Reeves,  Helen 
H.  Reeves.  Laura  C.  Ballou,  John  W.  Eddy, 
Evelyn  M.  Eddy,  Edward  W.  Knight.  Theo- 
dosia  M.  Knight,  and  Anna  Natolia  King, 
August  12, 1880,  upon  20  acres  in  the  northitest 
quarter  oi  said  section  21;  by  Theodore  Klein- 
schmidt,  Henry  M.  Parcben,  David  H.  Cuth- 
bert, Stephen  E.  Atkinson,  Lucius  I.  Rose- 
crans.  Emma  M.  Parchen,  Mary  M.  Klein- 
Schmidt,  and  Annie  E.  Cuthbert.  February  19, 
1881,  upon  20  acres  in  the  southwest  quarter  of 
the  same  section;  an(i  by  Cornelius  Hedges, 
Thomas  A.  H.  Hay,  Mary  L.  Guthrie,  Patrick 
Quinn,  Louis  A.  Walker,  William  D.  Wheeler, 
EdnaL.  *Hedges,  and  George  E.  Car  [627 
penter.  March  18,  1880,  upon  20  acres  of  the 
sovthenst  quarter  of  the  same  section. 

Referring  to  the  proceedings  in  ihe  office  of 
the  county  clerk  and  recorder  of  the  county  of 
Lewis  anci  Clarke,  Montana,  in  which  county 
the  premises  are  situate.and  in  the  United  States 
land  office  at  Helena,  the  answer  stated  that 
they  were  in  the  form  prescribed  by  law  for  the 
claim  and  entry  of  placer  mining  claims,  and 
that  thereafter,  on  the  4th  da -of  August,  1887, 
the  plaintiff  presented  to  the  said  register  and 
receiver  a  list  of  lands  selected  by  it  as  having 
been  granted  by  the  act  aforementioned,  "to 
be  aprtroved  to  the  end  that  the  said  premises 
in  said  list  describeti  might  [be]  certified  to 
it  for  patent,  which  list  includes  said  section 
21,  but  to  approve  said  list  or  certify  said 
lands  to  said  company  the  said  register  and 
receiver  and  the  Land  Department  of  the 
United  States  refused  because  of  the  existence 
on  the  6th  day  of  July,  1882.  of  the  foreg  ing 
claims  to  the  same  as  mineral  lands;"  that  on 
the  21st  day  of  »hruary,  1872.  the  plaintiff 
filed  a  map  of  the  general  route  of  its  road  in 
the  office  of  the  Commissioner  of  the  General 
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Land  Office;  that  thereafter  the  Commissioner, 
under  the  directions  of  the  Secreiary  of  the 
Interior,  duly  prepared  a  plat  showing  that 
portion  of  the  preliminary  or  general  route  of 
the  Northern  Pacific  Railroad  extending 
through  the  United  States  land  district  of 
Helena,  and  designated  thereon  lines  showing 
the  limits  of  the  land  grant  to  the  plaintiff,  for 
40  miles  in  width  on  each  side  of  said  line  of 
general  route;  that  on  April  22,  1872,  the 
Commissioner  of  the  General  Land  Otfice,  un- 
der the  directions  of  the  Secretary  of  the  In- 
terior, duly  transmitted  said  diagram  to  the 
register  and  receiver  of  the  United  States  dis- 
trict land  office  at  Helena,  with  instructions 
'Ho  withdraw  from  sale  or  location,  pre  eraption 
or  homestead  entry,  all  the  surveyed  and  unsur- 
Teyed  odd-numhered  sections  of  public  lands 
falling  within  the  limits  of  40  miles,  as  desig- 
nated on  this  map;"  and  that  the  said  letter  of 
instructions  and  diagram  were  received  at  the 
United  States  district  land  ottice  at  Helena 
May  6,  1872. 

The  plaintiff  demurred  to  the  answer  and 
028]  the  demurrer  *wa8  overruled.  46  Fed. 
Rep.  239.  A  rehearing  having  been  granted, 
and  the  cause  finally  heard  upon  the  amended 
complaint,  the  answer,  and  the  demurrer  to  the 
answer,  a  judgment  was  rendered  for  the  de- 
fendants. 47  Fed.  Rep.  604.  That  judgment 
was  affirmed  in  the  circuit  court  of  appeals. 
7  U.  S.  App.  47. 

It  appears  from  the  above  statement  of  the 
case: 

That  lands  were  expressly  excepted  from  the 

frant  made  for  the  benefit  of  the  Northern 
acific  Railroad  that  were  not  free  from  pre- 
emption "or  other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed  and  a 
plat  thereof  filed  in  the  olfice  of  the  Commis- 
Bioner  of  the  General  Land  Office; 

That  the  general  route  of  the  Northern  Pa- 
cific Railroad  was  fixed  February  21,  1872,  and 
its  line  of  definite  location  was  established  and  a 
plat  thereof  filed  on  the  6th  day  of  July,  1882; 

That  after  the  railroad  company  filed  its  map 
of  general  route  showing  the  limits  of  such 
route  for  40  miles  in  width  on  each  side  of  it's 
line,  the  Commissioner  of  the  General  Land 
Office,  under  the  directions  of  the  Secretary  of 
the  Interior,  April  22,  1872,  transmitted  a  dia- 
gram of  such  route  to  the  register  and  receiver 
of  the  land  office  at  Helena,  Montana,  with  a 
letter  of  instructions,  directing  the  withdrawal 
from  sale  or  location,  pre-emption  or  home- 
stead entry,  of  all  the  surveyed  and  unsurveyed 
odd-numbered  sections  of  public  lands  falling 
within  the  limits  of  40  miles  as  designated  on 
the   map; 

That  the  lands  in  dispute  are  within  the  ex- 
terior lines  of  both  the  general  and  definite 
routes  of  the  railroad; 

That  prior  to  such  definite  location  certain 
persons,  qualified  to  enter  mineral  lands  under 
Uie  laws  of  the  United  States,  entered  upon  the 
possession  of  the  lands  in  dispute,  and  did  '•file 
upon"  them  **as  mineral  lands,"  applying  for 
patents  therefor,  and  conforming  in  all  respects 
to  the  provisions  of  U.  S.  Rev.  Stat.  chap.  6, 
title  32,  relating  to  Mineral  Land$  and  Mining 
Reaonrces, 

That  the  railroad  company  filed  in  the  proper 
oflQce  a  protest  against  the  perfection   of  any 
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entry  of  these  lands  as  'mineral  lands  [629 
upon  the  ground  that  they  were  not  mineral 
lands  nor  commercially  valuable  for  any  guld 
or  other  precious  metals  therein  contained; 

That  at  the  time  of  the  definite  location  of 
the  Northern  Pacific  Railroad,  and  of  the  filing 
of  the  plat  and  map  thereof  in  the  Gt^neral  Land 
Office,  on  the  6th  day  of  July,  1882,  the  ap- 
plications for  these  lands  as  mineral  lands 
were  pending  and  undetermined,  the  appli- 
cants claiming,  affirming,  and  undertaking  to 
maintain  before  the  proper  office,  that  they 
were  mineral  lands  of  the  United  States  to 
which  they  were  entitled  under  their  respective 
applications,  and  not  lands  in  quality  such  as 
were  described  in  the  grant  to  the  Northern 
Pacific  Railroad  Company;  and, 

That  on  the  4th  day  of  August,  1887,  tUe 
railroad  company  presented  to  the  register  and 
receiver  of  the  proper  land  office,  for  approval, 
a  list  of  lands  selected  under  the  above  act  of 
Congress,  to  the  end  that  they  might  be  pat 
ented  to  it;  but  that  officer  refused  to  approve 
such  list  (which  included  the  lands  here  in  dis 
pute)  because  of  the  existence,  on  the  6th  day 
of  July,  1882,  of  the  above  claims  to  the  lands  as 
mineral  lands. 

It  does  not  appear  from  the  record  what  be- 
came of  the  several  applications  set  out  in  the 
answer  to  purchase  these  lands  as  mineral  lands, 
nor  whether  the  railroad  company  appealed 
from  the  decision  made  in  1887  by  the  local 
land  office  at  Helena  refusing  to  approve  the 
list  presented  of  lands  claimed  by  it  under  the 
act  of  Congress.     ' 

We  have  seen  that  the  act  of  July  2,  1864, 
under  which  the  railroad  company  claims  title, 
excluded  from  the  grant  made  by  it  all  lands 
that  were  not,  at  the  time  tlu  line  of  the  road 
was  de-fin itely  fixed,  free  from  pre-emption  *'or 
other  claims  or  rights;*'  and  the  demurrer  to 
the  answer  admils^that  at  that  time  there  were 
claims  pending  in  the  land  office,  undeter- 
mined, to  purchase  these  lands  as  mineral  lands, 
and  such  applications  conformed  in  all  respects 
to  the  laws  of  the  United  States  then  in  force 
relating  to  mineral  lands. 

Dut  It  is  said  that  no  account  is  to  be  taken 
of  those  applications,  for  the  reason  that  the 
present  defendants,  who  had  ••nothing  to[030 
do  with  them,  and  bad  no  interest  in  them,  con- 
fess, in  their  answer,  that  the  lands  in  question 
•*did  not  contain  j^old  or  other  precious  metals 
in  paying  quantities  or  in  such  quantity  as  to 
make  the  same,  or  any  part  thereof,  commer- 
cially valuable  therefor;"  that  the  lands  are 
therefore  to  be  regarded  as  agricultural  lands 
that  passed  to  the  company  under  the  act  of 
1864,  and  were  preserved  to  it  by  the  filing  of 
the  map  of  the  general  route  in  1872  and  by 
their  withdrawal  in  that  year  by  the  General 
Land  Office  "from  sale  or  location,  pre-emp- 
tion or  homestead  entry."  This  view  over- 
looks the  fact  that  the  express  declaration  of 
('Ongress  was  that  no  public  lands  should  pass 
to  the  company  to  which,  at  the  time  of  the 
definite  location  of  the  road,  the  United  States 
did  not  have  title  free  from  pre  emption  "or 
other  claims  or  rights."  If  the  applications 
made  in  1880  and  1881,  to  purchase  different 
parts  of  the  section  in  question,  and  which 
were  pending  and  undisposed  of  in  1882  when 
the  company  filed  its  map  of  definite  location, 
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constituted  "claims,"  within  the  meaDing  of 
the  act  of  1864,  then  it  was  not  competent  for 
the  (Jefeudants,  by  any  admission  Viey  might 
make,  for  whatever  purpose  made,  as  to  the 
quality  of  these  lands,  whether  mineral  or  not, 
to  eliminate  from  the  case  the  essential  fact 
that  these  "claims"  existed  of  record  when  the 
lino  of  the  road  was  definitely  located.  In- 
deed, if  it  now  appeared  that  the  Land  Office 
finally  adjudged,  after  the  definite  location  of 
the  road,  that  the  lands  embraced  by  those  ap- 
plicsitions  were  not  mineral,  they  could  not  be 
held  to  have  passed  to  the  railroad  company 
under  the  act  of  1864,  for  the  reason  that  they 
were  not,  at  the  time  of  such  definite  location, 
free  from  pre-emption  or  "other  claims  or 
rk^hts." 

Any  other  interpretation  would  defeat  the 
evident  purpose  of  Congress  in  excepting  from 
railroad   grants  lands  upon  which  claims  ex 
isted  of  record  at  tlietime  the  road  to  he  aided 
"Was  defiuileb'   located.     What    that  purpose 
was  has   been  frequently  adverted  to   by  this 
court.     In  Knnsits  P.  R.  Co.  v.  Dunmcyei\\\Z 
r.  S.  629.  639  644  [2!S:  1122.  1125-1127],  which 
ra«e  involved  the  construction  of  an  actof  Con- 
<>•$]]  gress  ^excluding  from  a  railroad  grant 
public  lands  sold,  reserved,  or  otherwise  dis- 
posed of  by  the  United  States,  and  to  which  a 
preemption  or  homestead  claim  may  have  at- 
tached at  the  time  the  line  of  its  road  was  de- 
finitely fixed,  this  court  said:     "It  is  argued 
"by  the  company  that,  although  Miller's  home- 
gtea(i  entry   had  attached  to  the  land,  within 
the   meaning  of  the  exceplinij  clause  of  the 
trrant,  before  the  line  of  definite  location  was 
filed   by  it,  yet  when   Miller  abandoned   his 
-claim  so  that  it  no  longer  existed,  the  excep- 
tion no  longer  operated,  and  the  land  reverted 
to  the  company — that  the  grant  by  its  inherent 
force  reasserted  itself  and  extended  to  or  cov- 
ered  the  land  as  though   it  had    never  been 
within  the  exception.    .    .   .    This  filing  of  the 
map   of  definite  location    furnished  also  the 
means  of  determining   what  lands  had  previ- 
ously to  that  moment  been  sold,  reserved,  or 
otherwise  dispo«^ed  of  by  the  United  States,  and 
to  which  a  pre-emption  or  homestead  claim  had 
attached;  for,  by  examining  the  plats  of  this 
land  in  the  office  of  the  register  and  receiver, 
or  in  the  General  Land  Office,  it  could  readily 
Lave  been  seen  if  an}'  of  the  odd  sections  within 
10  miles  of  the  line  had  been  sold,  or  disposed 
of,  or  reserved,  or  a  homestead  or  pre-emption 
claim  had  attached  to  any  of  them.     In  regard 
to  all  such  sections  they  were   not   granted." 
Again:     "The company  had  no  absolute  right 
tintil  the  road  was  built,  or  that  part  of  it  which 
came  through  the  land  in  question.     The  home- 
stead man  had  five  years  of  residence  and  cul- 
tivation to  perform  before  his  right  becameab- 
fiolute.     The  pre-emptor  had  similar  duties  to 
perform   in  regard    to  cultivation,  residence, 
etc.,  for  a  shorter  period,  and  then   payment 
of  the  price  of  the  land.     It  is  not  conceivable 
that  Congress  intended  to  place  these  parties  as 
contestants  for  the  land,  with  the  right  in  each 
to  require  proof  from  the  other  of  complete 
performance  of  its  obligation.    Least  of  all  is  it 
to  be  supposed  that  it  was  intended  to  raise  up, 
In  antagonism  to  all  the  actual  settlers  on  the 
^o\\,  whom   it  had  invited   to  its  occupation, 
this  great  corporation,  with  an  interest  to  defeat 
106  U.S. 


their  claims,  and  to  come  between  them  and  the 
government  as  to  the  performance  of  their  ol)- 
li^ation.  .  .  .  The  reasonable  purpose  of  the 
government  *undoubtedly  is  that  which[032 
it  expressed,  namely,  while  we  are  giving  lib- 
erally to  the  railroad  company,  we  do  not  ^ive 
any  lands  we  have  already  sold,  or  to  which, 
according  to  otir  laws,  we  have  permitted  a 
pre-emption  or  homestead  right  to  attach.  No 
right  to  such  land  passes  by  this  grant.  No 
interest  in  the  railroad  company  attaches  to 
this  land  or  is  to  be  founded  on  this  statute. 
Such  is  the  clear  and  necessary  meaning  of  the 
words  that  there  is  granted  every  alternate  sec- 
tion of  odd  numbers  to  which  these  rights  have 
not  attached.  It  necessarily  means  that,  if 
such  rights  have  attached,  they  are  not 
pranted."  Finally,  and  as  showing  the  mean- 
ing of  the  word  "attached,"  the  court  said: 
"In  the  case  before  us  a  claim  was  made  and 
filed  in  the  land  office,  and  there  recognized, 
before  the  line  of  the  company's  road  was  lo- 
cated. That  claim  was  an  existinirone  of  pub- 
lic record  in  favor  of  Miller  when  the  map  of 
plaintiff  in  error  was  filed.  In  the  language 
of  the  act  of  Congress  this  homestead  claim  had 
attached  to  the  land,  and  it  therefore  did  not 
pass  by  the  grant.  .  .  .  The  risht  of  the 
homestead  having  attached  to  the  land,  it  was 
excepted  out  of  the  grant  as  much  as  if  in  a 
deed  it  had  been  excluded  from  the  convey- 
ance by  metes  and  bounds." 

In  Jffsttnos  (k  D  R,  Co.  v.  Wiitney,  132 
U.  S.  357,  366  [33:  86:^,  367],  after  an  extended 
reference  to  the  authorities  and  to  the  uniform 
practice  of  the  Land  Department,  the  court 
concluded:  "For  the  forecoing  reasons  we 
concur  with  the  court  below  that  Turner's 
homestead  entry  excepted  the  land  from  the 
operation  of  the  railroad  grant;  and  that  upon 
the  cancelation  of  that  entry  the  tract  in  ques- 
tion did  not  inure  to  the  benefit  of  the  company, 
but  revetted  to  the  government  and  became  a 
part  of  the  public  domain,  subject  to  appro- 
priation by  the  first  legal  applicant." 

In  Whitney  v.  Taylor,  158  U.  S.  85.  92,  93 
[39:  906,  908,  909],  where  the  contest  was  be- 
tween a  railroad  grant  of  public  lands  and  a 
homestead  entry  of  record  at  the  time  of  the 
filing  of  the  company's  map  of  definite  location, 
the  question  now  before  us  was  again  fully 
considered,  and  this  principle  deduced  from  the 
former  cases:  "Althousrh  these  cases  are  none 
of  them  *exactly  like  the  one  before  [033 
us,  yet  the  principle  to  be  deduced  from  them  is 
that  when  on  the  records  of  the  local  land  office 
there  is  an  existing  claim  on  the  part  of  an  in- 
dividual under  the  homestead  or  pre-emption 
law,  which  has  been  recognized  by  the  officers 
of  the  government  and  has  not  been  canceled 
or  set  aside,  the  tract  in  respect  to  which  that 
claim  is  existing  is  excepted  from  the  operation 
of  a  railroad  land  grant  containing  the  ordinary 
excepting  clauses,  and  this  notwithstanding 
such  claim  may  not  be  enforceable  by  the  claim- 
ant, and  is  subject  to  cancelation  by  the  gov- 
ernment at  its  own  suggestion,  or  upon  the 
application  of  other  parties.  It  wasnottlie  in- 
tention  of  Congress  to  open  a  controversy  be- 
tween the  claimant  and  the  railroad  company 
as  to  the  validity  of  the  former's  claim.  It  was 
enough  that  the  claim  existed,  and  the  question 
of  its  validity  was  a  matter  to  be  settled  be- 
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tween  the  goverDment  and  the  claimant,  in 
respect  to  which  the  railroad  company  was  not 
permitted  to  be  heard." 

Otlier  cases  are  to  the  same  effect  as  those 
to  which  we  have  above  referred.  Sioux  City 
cfe  /.  K  Town  Lot  A  Land  Co.  v.  Griffey,  143 
U.  S.  82.  84  [36:  64,  65]:  S/tiver  v.  United 
States,  159  U.  8.  491,  494  [40:  231.  232]. 

The  principles  announced  in  these  cases  fully 
sustain  the  proposition  that  if  the  above  ap- 
plications, of  record,  to  purchase  these  laods 
aa  mineral  lands  were  "claims"  within  the 
meaning  of  the  act  of  July  2.  1864,  then  the 
lands  were  excepted  from  tbe  operation  of  that 
act,  and  could  not  have  come  under  the  grant 
to  the  railroad  company,  even  if,  subsequently 
to  the  definite  location  of  the  road,  the  appli- 
cations for  them  were  finally  rejected  because 
of  tbe  fact  that  they  were  ascertained  not  to  be 
mineral  lands. 

It  is  necessary  now  to  inquire  whether  the 
applications  in  1880  and  1881  to  purchase  these 
lands  as  mineral  lands  were  "claims"  within 
the  meaning  of  the  act  of  1864. 

Here  we  are  met  with  the  sug&^estion  that 
when  that  act  was  passed  no  statute  of  the 
United  States  provided  for  the  purchase  of 
lands  as  mineral  lands,  and  that  when  the  rail- 
road company  filed  its  map  of  general  route  in 
1872,  and  when  the  surveyed  or  unsurveyed 
odd- numbered  sections  within  the  exterior  lines 
of  that  route  were  withdrawn  by  the  Land 
034]*0ffice  from  "sale  or  location,  pre  emp- 
tion  or  homestead  entry,"  no  application  was  on 
file  to  purchase  these  lands  as  mineral  lands. 

It  is  quite  true  that  at  the  time  of  thopaasace 
of  the  act  of  1864  there  was  no  act  of  Conuress 
under  which  a  right  or  claim  could  be  iniinted 
to  mineral  lands.  But  as  said  b\'  Mr.  Justice 
Field  in  JenniMn  v.  Kirk,  98  U.  S.  403.  458 
[25:  24Q,  243|,  "for  eichteen  years— from  1848 
to  1866— tbe  regulations  and  customs  of 
miners,  as  enforced  and  moulded  by  the  courts 
and  sanctioned  by  the  legislature  of  the  state, 
constituted  the  law  governing  property  in 
mines  and  in  water  on  the  public  mineral 
lands."  And  in  1866,  before  the  general  route 
of  the  Northern  Pacific  railroad  was  fixed, 
Congress  passed  an  act  looking  to  a  sale  of  the 
mineral  lands  of  the  United  States,  and  de- 
clared them  to  be  "free  and  open  to  explora- 
tion and  occupation  by  citizens  of  the  United 
States,  and  those  who  have  declared  their  in- 
tention to  become  citizens,  subject  to  such  reg- 
ulations as  may  be  prescribed  by  law  and  the 
local  customs  or  rules  of  miners  in  the  several 
mining  districts  so  far  as  the  same  were  not  in 
conflict  with  the  laws  of  the  United  States." 
14  Stat,  at  L.  251,  chap.  262.  But  prior  to  the 
passage  of  that  act  certain  important  rights  of 
miners  had  been  recognized.  In  Broder  v. 
Nntoma  Water  A  Min,  Co.  101  U.  8.  274,  276 
[25:  790.  791].  it  was  said  to  be  the  established 
doctrine  of  this  court  that  the  rights  of  miners, 
who  had  taken  possession  of  mines  and  worked 
and  developed  them,  were  rights  which  the 
government  had  by  its  conduct  recognized  and 
encouraged,  and  was  bound  to  protect,  before 
the  passage  of  the  act  of  1866.  The  act  of 
1866  was  held  to  be  a  statutory  recognition  of 
the  right  to  explore  for  mineral  lands.  That 
right  was  in  no  wise  impaired,  in  respect  of  the 
lands  in  question,  by  the  subsequent  acceptance 
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from  the  Northern  Pacific  Railroad  Company 
of  its  map  of  general  route.  And  that  act  wa» 
supplemented  by  the  act  of  May  10.  1872.  17 
Stat.  atL.  91,chap.l52.  The  company  acquired, 
by  fixing  its  general  route,  only  an  inchoate 
right  to  the  odd  numbered  sections  granted  by 
Congress,  and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located  and 
the  map  thereof  filed  and  accepted.  Until  such 
definite  ^location  it  was  competent  for  [635 
Congress  to  dispose  of  the  public  lands  on  the 
general  route  of  the  road  as  it  saw  proper.  Pro- 
vision for  the  indemnification  of  the  company 
in  such  an  emergency  was  made  by  a  clause  in 
the  act  of  1864.  providing  that  wherever,  prior 
to  the  date  of  definite  location,  "any  of  said  sec- 
tions or  parts  of  sections  shall  have  been  grant- 
ed, sold,  reserved,  occupied  by  homestead  set- 
tlers, or  pre-empted  or  otherwise  disposed  of, 
other  lands  shall  be  selected  by  said  company  in 
lieu  thereof,  under  tbe  direction  of  the  Secreta- 
ry of  the  Interior,  in  alternate  sections,  and  des- 
ignated by  odd -numbers. not  more  than  10  miles 
beyond  the  limits  of  said  alternate  sections." 
18  Stat,  at  L.  368,  chap.  217.  Hence  it  was 
said  in  Bnrden  v.  Northern  P.  R,  Ci?.  154 U.S. 
288,  320  [88:  992,  999],  in  which  case  the  act 
of  1864  was  construed,  that  the  privilege  of  ex- 
ploring for  mineral  lands  was  in  full  force  at 
the  time  of  the  location  of  the  definite  line  of 
road,  and  was  a  right  reserved  and  excepted 
out  of  tbe  ^rant  at  that  time 

In  this  view— of  the  soundness  of  which  we 
entertain  no  doubt— it  would  seem  to  be  clear 
that  the  formal  applications  made  in  1880  and 
1881,  under  the  statutes  then  and  still  in  force, 
to  purchase  these  lands  as  mineral  lands,  were 
"claims"  within  the  meaninsr  of  the  3d  section 
of  the  act  of  1864.  It  was  admitted  by  tbe  de 
murrer  that  applicants  made  oath,  before  the 
proper  officer,  that  they  had  discoverc<l  min- 
eral thereon  and  bad  located  the  said  quarter 
section  as  mineral  land,  and  claimed  tbe  same 
as  having  valuable  mineral  deposits  thereon. 
Upon  the  pre.sent  record  it  cannot  bi*  a-Jid  that 
tiiose  applications  were  not  made  in  good  faith. 
Whether  the  lands  sought  to  be  purch:i«cd  as 
mineral  lands  were  of  that  character  was  a 
matter  for  the  determination,  in  tbe  first  in- 
stance, of  the  Land  Department;  and  there  was 
jurisdiction  in  that  department  to  pass  u|>on 
every  question  arising  upon  applications  to  pur- 
chase them  as  mineral  lands.  IIow.  then,  can 
it  be  said  that  such  applications,  filed  and  of 
record  before  the  definite  location  of  the  road, 
were  not  "claims"  within  the  meaning  of  the 
act  of  1864?  As  the  lands  in  question  were  not 
free  from  those  claims  ai  the  time  the  plaintiff 
definitely  located  its  line  of  road,  it  is  of  no  C"n- 
sequence  what  *di8position  was  or  has  [<)3(» 
been  made  of  the  claims  subsequent  to  that  date. 

The  only  ground  upon  which  a  contrary  re- 
view can  be  rested  is  the  provision  in  the  6th 
section  of  tbe  act  of  1864,  that  "the  odd  sec- 
tions of  land  hereby  granted  shall  not  be  liable 
to  sale  or  entry  or  pre  cmption  before  or  after 
they  are  surveyed,  except  by  said  company,  as 
provided  by  this  act."  But  this  section  is  not 
to  be  construed  without  reference  to  other 
sections  of  the  act.  It  must  be  taken  in 
connection  with  §  3,  which  manifettly  con- 
templated that  rights  of  pre-emption  of  other 
claims  and  rights  might  accrue  or  become  at- 
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tacbed  to  the  landa  gratiled  after  the  general 
rouie  of  the  road  was  Gied  and  before  the  line 
of  Ueflni'e  location  wb4  ciablished,  Literully 
iuterpielcd,  iLe  wonU  atiove  quoted  Irom  ^  8 
would  lie  the  hands  of  the  goverument  bo  that 
even  it  could  not  sell  any  of  the  odd  numbered 
sections  of  the  lands  after  the  iceneral  route 
was  fixed — nn  inlerpretation  wholly  loadmiasi- 
We  in  view  of  llie  provigiona  in  Ihe  3d  sec- 
lioo.  Tlie  3d  and  6ib  seciioos  must  be  taken 
tn;;i'lher.  and  so  Inken  it  must  be  adjudged 
thai  nndiing  In  the  6lb  seclion  prevented  Ihe 
government  fromdi'poslni^ot  any  of  ibe  lands 
prior  to  the  fixiiie  of  ibe  line  of  deflniie  loca- 
lion,  I't,  for  the  n-ii sons  stated,  from  receiviDg, 
under  ilie  existing  jilntules,  applications  to  pur- 
chase sucb  lanils  as  mineral  lands. 

Much  was  snid  at  the  bar  as  lo  the  decision 
«f  this  court  In  H'llU  v.  Horlhtrn  P.  R.  Co. 
110  U.  S.  55  [30i  330].  On  one  aide  It  la  laid 
that  that  rnse  cotiniruea  the  Gth  section  of  the 
act  of  1864  as  esfludlTig  the  pofaibilily  of  any 
right  being  acquired  adversely  to  the  railroad 
comiianj  to  no  odd -numbered  sec  lino  embraced 
bv  the  exterior  lines  of  llie  general  route  afler 
tliat  route  had  beenestabllshed.  On  tbe other 
aide  it  is  contended  that  the  only  point  neces- 
taiv  toll!'  determined,  and  Ibe  only  one  ]udl- 
cinilT  determined,  in  that  ease  was  thai  Ihe 
defendant  could  not  Initiate  a  pre-emption  right 
to  tbe  land  there  In  dispute  so  long  aa  the  In- 
dian title  referred  to  in  the  opinion  was  uoei- 
tiugulslied.  Wiiboulatoppingtoeiaminelhese 
contentions.  It  Is  sufficient  to  say  that  the  Bulh 
OSTj't'i'T  involved  no  Inquiry  as  to  the  re- 
apective  rigbts  of  the  railroad  company  under 
the  act  of  1HS4.  and  of  patties  making  applica- 
tions Id  due  form  prior  to  the  definite  location 
of  its  roiid  lo  purchase  lands  as  mineral  lands 
that  were  within  the  exterior  lines  of  its  gen- 
eral route.  Mr.  Justice  Field  delivered  the 
opinion  in  (he  Biitti  Cate,  and.  speaking  for 
the  court  In  Onrdcn  v.  Korlhrrn  P.  R.  Co. 
154  U.  S.  238.  320  [3«:  fl95,  699].  slated  that 
tbe  Grant  in  that  act  excepted  Ihe  privilege  of 
exploring  for  mineral  laods. 

For  the  reai^ons  stated,  we  adjudge  that  the 
lands  Inquesliou  were  excluded  from  thegrani 
of  1H64  by  reason  of  Ihe  pendency,  of  record 
at  Ibe  time  of  Ihe  definite  location  of  Ihe  plain- 
tiff's  road,  of  applications  to  putchase  thorn  bb 
minernl  lundi,  such  applications  being  in  tbe 
form  prescribed  by  the  acts  of  Congress  Ihat 
relutcd  to  sucb  lauds,  and  undetermined  when 
tbe  company  filed  its  map  of  definite  location. 

17it  Judgment  btloia  is  aJpTmed. 


JOHN  N,   WHITNEY,   Appt., 

MOYLAN  0.  POX.  Surviving  Executor  ol 
Ihe  Lasi  Will  and  TeaUinent  of  Joab  Law 

rence.  Deceased. 

(See  8.  C.  ReporlBrt  ed.  837 -M.l 

De[.otition— plaintiff  as  toilnai  againtt  exteti 

tor—lacltn^$uit  barred  by. 


It  d  laid  a  I 


Cs  BzolusioD  as  e  videnc* 


].    Wbere  a  deDOSltloa  la  m 


.  A  aultloeelabllsliatriutlnpropeTtr beldbr<l»> 
feodant  aieiecuiartaa"claira  or  demand  Baalnal 
the  eaiMte  of  B  deceased  peraoD,"astowMch.uDder 
S  Uiata  Comp.lAwa  1888.  tItJe  10,  chap.  E,  p.  (ST.  the 
plalnlttT  cannot  IP«tlff  tn  bts  own  ravor  as  la  atiy 
iDBtier  of  ract  occurrtna  bvlore  the  death  of  de- 
cedent. wMQh  was  equall;  vllhln  the  knowledss 
ortioih. 

L  Bqotty should refuaerettef.even If aahoMortlniB 
than  that  prescribed  bjthestatuteof  Itmtulloni 
baa  elatised  without  sutt.  wben  tbe  de^av  In  the 
anerllon  ol  rljrhtg  Is  nut  adequately  explained, 
and  sucb  clrcumeiiDcea  bavu  Intervened  !□  tbe 
condition  at  tbe  advene  parly  as  render  It  DQ- 
Just  to  htm  or  to  hta  eelace  that  a  court  of  equity 
•hould  BHlst  vlalntlff. 

L  One  wbo  sleeps  upon  bU  rlxbls  formany  yean, 
without  any  demand  upon  bis  claim  aialnst  an- 
other, while  the  latter,  who  denies  the  claim.  It 
tn  proper  n-enial  condiitiin  iind  until  he  la  de- 
prived ol  bts  leaion  nnd  fsvutllea,  nlll  be  barred 
by  laches  frum  any  relief  ■□  equity. 


APPEAL  from  a  judgment  of  the  Siiprema 
Court  of  the  Territory  of  Utah  affirming  a 
Bdgmentof  the  District  Court  of  the  Third 
islrict  of  Ihsl  TerriUirv  In  favor  of  defend- 
int,  Moyiao  C.  Fox,  executor.  In  an  action 
brought  by  John  M.  Whitney,  plaintiff,  to  es- 
tablish tbe  existence  of  a  trust  in  hla  favor  in 
certain  real  estale  and  stock  and  to  have  an  ac- 
counting In  respect  of  the  accumulalloni  of 
profiia  of  such  property.    Afflrmtd. 

Statement  by  Mr.  Justice  H»rlftn: 

This  is  an  appeal  from  a  judgment  of  the  su- 
preme courtof  thelerrilorvof  Ltah,  affirming  a 
judgment  In  favor  of  the  nefendaniin  an  action 
brought  in  the  year  16H9  In  tbe  district  court  of 
the  third  district  of   that  territory   by  the  ap- 

Kllent  Whitney  sgalost  the  executors  of  Joab 
w rence,  decessed. 

The  object  of  the  suit  ts  to  establish  the  ex- 
istence of  a  truat  in  his  favor  In  certain  real  e«- 
lale  and  stock,  and  to  have  an  accouDllog  In 
reaped  of  the  accumulations  or  profits  of  such 
property. 

Tbe  case  made  by  the  findings  of  fact  it  sub- 
Btantlallv  as  follows: 

On  and  prior  to  October  7,  1873,  Ihe  plalD- 
lid  was  the  owner  of  250  ahntes.  and  Joab 
Lawrence,  deceased,  was  the  owner  of  more 
than  1.5O0  shares,  of  the  capital  slock  of  tba 
Eureka  Mloing  Company  of  Utah.  Prior  to 
that  dale  the  plnlntiCT  delivered  to  Lnwrenc« 
certificates  representing  hisSSO  shares  of  slock, 
to  be  disposed  of  by  Lawrence  together  with 
the  latler's  own  stock  for  their  joint  benefit. 

At  tbe  above  date  Lawrence  sold  and  dis. 
posed  of  to  E.  B.  Ward  of  Detroit  1,SOO  of  bit 
own  stock  and  Ibe  plalnlifl's  21)0  shares,  togeth- 
er w!lb  250  shfires  belonging  lo  W.  H.  Wood. 
In  part  consideration  for  the  sale,  Lawrence 
received   real   estate  In   Detroit  consisting  of 


to  comjwttnev  0/  vtHncaa  in  UnlliO  i  That  mitlur  Hint  nor  tta. 
n  ell*  aiiei:  hoio  far  gmxmcd  hu  4late  agatnil  (Tie  •tot*,  tee  note  te 
« to  Vwioe  v.  CampbelU  IT:  188.  I  SO:  tlk 
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three  city  lots,  and  a  bniMinfi:  tbereon,  com- 1  on  July  27, 1876,aml*thcreafleradeedof[040 
monly  known  as  the  Mansion  House,  and  look  the  property  was  duly  executed  to  Lawreoce 
a  deed  therefor  in  his  imiividual  name.  He  by  the  ITnited  States  marshal, 
also  received  in  consideration  of  such  sale  a  At  the  time  of  the  foreclosure  a  new  corpora- 
large  amount  of  cash  in  hand,  besides  other  tion,  called  the  Eureka  Hill  Mining  Company, 
projKirty.  Of  the  cash  so  received,  $23.587.r0  with  a  capital  stock  of  10.000  shares,  had  beeo 
was  applied  by  him  in  takini:  up  an  indebted-  organized  under  and  by  virtue  of  the  laws  of 
Dcss  aL'uinst  the  Eureka  Mining  Company,  the  territory  of  Utah  and  had  succeeded  to 
The  pluintifT  being  theowner  of  one  eighth  of  the  the  Eureka  Mining  Company  of  Utah, 
total  number  of  shares  of  stoek  sold  to  Ward  On  March  13,  lull,  Lawrence  sold  and  con- 
by  Lawrence,  the  latter  received  the  above  real  veyed  to  the  Eure&a  Hill  Mining  Company  all 
estate  and  the  $'23,5b7.50  in  tru<t  for  the  plain-  his  right,  title,  and  interejit  in  and  to  the  piem- 
tifl  to  the  extent  of  an  undivided  oneeighih  ises  and  all  that  he  had  acquired  under  the 
interest.  The  balance  of  the  consideration  re-  al>ove  mortgage  and  foreclosure,  and  in  pjirt 
ttJ50)ceived  ^by  Lawrence  from  the  sale  of  t^lie  consideration  therefor  received  30  per  cent  of 
stock  was  distributed  immediately  after  such  the  capital  stock  of  that  company,  amounting 
sale  among  liim5-elf.i»lainiifT.and  \Vood, accord-  to  3,000  shares.  lie  took  the  shares  in  his  own 
ing  to  their  respective  interest.s,  name  individually,  and  so  held  and  retained 
In  recognition  of  the  above  trust  Lawrence  them  until  his  death,  which  took  plac-e  I)ecem- 
exectiied  and  delivered  to  the  plaintiff  the  dec-  bcr  28,  1H88,  claiming  and  receiving  the  divi- 
laration  of  trust  desciibcd  in  the  complaint,  dends  thereon,  and  in  all  respects  holding  and 
which  was  in  these  words:  tieuting  both  the  stock   and  dividends  as  his 

cou  Tob^r-u^  M^TT  Q   1Q70  <^^"  propertv;  nor  did  beat  auv  lime  rccoj- 

T   TM   Whitn.v                        ^'              '  °^z;e  any  right  or  interest  of  the  piaintilT  in  and 

HM*-    •    ♦      ^'.-f   .1    ♦                   1-41   w^      «  to  the  same.     The  amount  of  dividends  re- 

1  Ins  IS  to  certify  that  you  are  entited  to  one-  ^.i^.^  ^n  the  stock  at  the  commencement  of 

r  !iM   !r\n  n^^^^^  l»^^«  «^'tion  an,ounted  to  $94  ,K>r  share,  and  at 

Ih  Jti  n  I'nr^^^^^^^^  '»>«  ^''^^  of  the  hearing  of  the  case  to  $124  per 

which  the  Lureka  Mining  Company  of  ijtah  ^^u^~^                                                        ▼        t^ 

are  indebted   to  me,  of  the  property  acquired  ^   On'Sentember  •>7    1875  Lawrence  wrot«  1a 

by  me  of  E.   B.  Ward,  of  Detroit,  Michigan,  Wo^  tKlowinlnetu  r    ^^'"'''"'^  ^^""^^ 

October  7,  less  the   farm  of   160  acres,  which  ^^oo^tne  loiiowmj,  ititir. 

was  given   to  A.  A.  Griflith.     I  have  also  re  Wm.  H.  Wood,  Esq. — Dear  Sir:     I  am  io 

ceived  of  you  20  shares  of  Eureka  stock,  your  receipt  of  yours.     Hempstead  advises  me  that 

one  eighth  of  the  160  shares  which  was  given  the  foreclosure  suit  will  come   up  probably  io 

to  Messrs.  Griflith  and  May  hue.  October  term,  say  about  the  last  of  the  month. 

Joab  Lawrence.  Your  interest  in  the  mortgage  is  one  eighth  of 

r»«  \r^.,«r«K«*  o  iQ'To   ♦!,«  T?.,r«i,«  \f;«j„«-  $25,000,  $3,125.     The  administrators  *  in   the 

On  Noveniber  9,  1872,  the  Eureka  Mining  ^,  ;^j       J      ^          ,         3,      i^on^^vn  notice 

Company  of   Utah  executed  to  Theodore  M.  ^    j,,^    .„,^^^.^„  ^^^  ^^^^^  ^1^  j^  complaint, 

Tracy,  trustee  a  moilgage  to  secure  the  pay-  ^otwit hstanding  the  demurrer  to  the  coniplaint 

meul  of  $43..587..j0,  Tracv  taking  and  holding  „„,  o.,ei„i««^  Il^A  tK»i»4.,»»*irv»  ™„=  ,^J.  «.w* 

.,        _,    .                    .      ;         r        T  was  sustained  and  the  injunction  was  removed 

the     mf)rtgage     as     trustee     for     Lawrence,  a£r»inst  me,     I  have  been   snendini?  r  irreat 

$23,587.50  of  that  sum  representing  the   in-  hLi  IJ  .t^^n«t  onH  Hm«?^^^ 

T  .      ,           *  .1     fT.      1     A1*   •      /^                 *  deal  of  money  and  time  in  endeavoring  to  pro- 

debtedness  of  the  Eureka  Mining  Company  of  .„^,  .t,^  rk«f..^5»  »*..^»w>,-»„      t  «^».  ,'«f«.T^i  „  :«-. 

Utah  taken  un  bv  I  Rwrence   as  above  stated  ^^^^  *"®  Detroit  property.     I  now  intend  guing 

«  ,i;  o  it^rtJ^!?  /f  fuy^rSjJ!  ^f  tin  lii^^f  to  Salt  Lake  early  in  the  month.     I  wish  vou 

I^n.1.  ,K  ?n  wAh   fi  f  ^finininl  yfn  nnn  ^'ould  at  once  inform  me  when  you  will  prob- 

stock  made  to  Ward,  the  remammg  $.^0.000  ^,     ^    ^     to  go  West,  or  will  be  in  Sail 

representing    an   indebtedness  due   from   the  t„i:^              ^       *            V/^nr«  t»tn 

Eureka  Mining  Company  of  Utah.to Lawrence  ^^^^'                                       Joab  Lawrence 
individually.     The  mortgage  was  not  to  secure 

in  whole  or  in  part  any  indebtedness  due  from  *And  on  December  26. 1875,  Lawrence[641 

the  company  to  the  plaintiff  or  to  Wood  on  ac-  also  wrote  Wood  as  follows: 

count  of  services  rendered  by  them  or  either  of  w,    i>«^«„«  i«/«„v,o  ,««  i«»^^*  .i«t^  ^t  ♦!.-. 

iu.^i^it      A  p* ,>*... ..-.I o    ^^A  ^^t^^  *^  A. ,.,..»*  Mr.  Homevn  informs  me  under  date  of  toe 

them  to  It.     Afterwards,  and  prior  to  August  io.k;^^*  ,i,..,*,u«„.,:f^*  \v„wi««oi««»  t  „«.-««^.-» 

26    1874   the  mortPa^e  was  assigned  bv  Tiacv  lfil*J»nst.thatthesuitof  Ward  against  Lawrence, 

to  I  awrence         ^^           assignea  ny  i  lacy  ^iji,ney,  and  Wood  had  been  discontinue*!,  the 

c''..»»o«/^.,.,r.'»i«.  T  ««-««««  4r..,f;»»»«/^   T^.^^^r^A  receiver  discharged,  and  the  property  placed  in 

ing^^'oTr?c  L^re^r^^  my  possession  J  The  entire'reits  Z^e  l^o 

clL  the  equity  of  red^mptfoifon  the  property  iX^^^' ^,"^^  ^'''  ^^  '^''' Yourr  e\c   "''^"^^ 

therein  described,  which  included  tbe  mining  ^°  ««meyn.                         lours,  etc.. 

property  of  the  Eureka  Mining  Company  of  i^wrence. 

Utah.     The  decree  of  foreclosure  was  entered  After  December  26,  1875,  and  until  April  8, 


As  to  effect  of  vtate  dccisimw  and  lairs,  in  rtoard 
toytattiteof  limitations,  upon  United  States  courts^ 
see  note  to  Klmendorf  v.  Taylor,  6: 289. 

As  to  iachem,  when  a  good  G(e/eiu<e,  see  note  to 
Felix  V.  Patrick,  36:  719. 

As  to  length  of  time  ns  bar  to  relief  in  cases  of 


who  pans  the  con«ideration  for  land  and  the  title  i» 
taken  in  the  name  of  another;  resulting  truyt*  in 
chat tcls^  where  there  are  jdnt  purchtt»ers:  trusts  re- 
sult 10  instanti:  trust  a  in  personal  i/roperty:  fi'lucittm 
character:  parol  agreement  alone  ct^nting  ttusl; 
trusts  hy  acts  of  agents:  proof  of  tru*t9  by  pani: 


fraud:  statute  of  limit atvins  oh  a  plea  in  equity:  state  \  Uichcs,-Bee  note  to  Ducic  v.  Ford,  34: 1091. 

As  to  statute  of  limitations^  when  not  apj>l\cahl§ 
to  trusty  see  note  to  Oist>orn  v.  Cbarter  Oak  Life 
Ids.  Co.  85: 1039. 


claims:  C'lHcs  of  undiscovered  fraud:  when  laches 
bars  remedy^-  see  note  to  Hammond  v.  Hopkins,  'M: 
134. 
As  to  reiulting  trust$;  when  truet  results  to  one 
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1896.  Whitney  v.  Fox.  641-644 


18S8,  the  plaintiff  at  no  time  claimed  or  de- 
manded of  Lawrence  any  portion  of  the  mort- 
fage  property  or  its  proceeds,  or  any  divi- 
ends  received  upon  it,  and  Lawrence  never 
recognized  or  admitted  that  he  had  any  inter- 
est in  the  same 

On  July  18, 1876,  Wood  wrote  the  plaintiff 
a  letter,  in  which,  amoncr  other  thinps,  he  said: 
••When  in  Boston  I  go  to  the  'Silver  Islet' 
office,  and  found  the  reports  from  the  mine 
good,  but  no  sales  of  any  account  I  will  keep 
yoa  posted  on  it,  and  if  a  chance  does  come 


nor  afterwards  make  any  demand  upon  Law- 
rence or  his  representatives  for  any  part  or  por- 
tion of  the  proceeds  of  that  sale,  nor  make  any 
inquiry  as  to  the  amount  realized  by  him 
therefrom,  althoiii^h  ignorant  of  its  terms. 

As  early  as  \HSl  the  plaintiff  knew  that 
the  Eureka  Hill  Mining  Company  had  de- 
clared and  paid  a  dividend  of  $1  per  share 
upon  all  of  its  capital  stock,  and  as  early  as 
November,  1885,  he  had  actu.il  knowledge 
that  that  company  had  theretofore  declared 
and  paid  dividends  upon  its  capital  stock  ag- 


will  get  you  out  and  myself.  I  met  Hill  (of  gregnting  $54  per  share,  and  that  Lawrence 
the  Wmnemucca)  in  Phil'd.  How  are  things  had  received  *in  dividends  that  amount  [043 
in  Utah?  and  does  Lawrence  and  you  get  per  share  on  each  and  all  of  the  3.000  shares  of 
along?  You  know  you  and  myself  have  stDck;  but  he  never  at  any  time  prior  to  April 
about  $17,000  of  our  money  in  the  mortgage,  6,  1888,  made  any  demand  upon  or  request  of 
beside  our  portion  of  the  Detroit  R.  E.,  and,  if  Lawrence  for  any  part  or  portion  of  the  pro- 
necessary,  have  some  money  left  to  present  my  cecds  of  such  dividend. 

claim  in   court  for  a  fair  and  honest  adjust-  From  April,  1877,  until  some   time  in  1885 

ment.     It  seems  to  me  that  we  should  com-  Lawrence  resided  in  Salt  Lake  City  continu- 

raence  and  claim  our  rights  very  soon,  by  suit,  ously.  and   was  rarely  absent  therefrom,  and 

if  in  no  other  way— all!  wish  is  what  is  justly  when  absent  it  was  only  for  brief  periods.    He 

due  me."  returned  to  that  citv  in  October,  1885,  and  re- 

On  March  1, 1880,  Wood  also  wrote  Whitney  mained  there  until  February  10,    1886.     On 

as  follows:  Noveml)er  1,  1886,  he  returned  again,  remain- 

a««  !?««««*»««   iiir..^K  1    1QQA  ing  continuously  in  the  citv  until  Januarv  25, 

San  Francisco,  March  1,  1880.  mSry      Air^^^f  ™««i,i«.  ^i...:i»»-  tu^  «««»«  iq'*t 

iLc     T  \,    M    TJiTKi*  -a,  loH7.     Almost  wceKly  uurmg  the  years  j8<7, 

^    „.  Qir.   ■    V^Mro  ?o'rr.«     ♦«     hn«H   .r.rr.a  ,irr.a  l^'^.    1379,   1880,     1881.   BUd    1882    thC    plaintiff 

Dear  Sir:     lOurs  came  to  band  some  time  ^„,  t«™-««««.  il  *u»»  ^u..  „«^  «^«„«^««^  ™,i»K 

.         ,  r„ii„  «^.«^      \xn.«*   ««.,..««  ;«   .i,«  met  Lawrence  in  that  city  and  conversed  with 

since  and  fully  noted.     What  course  is  the  i,j_.     „„j  „i„^  ^.  ui™»    ♦i,^-^  r..»^.,»»»i.,   ;^ 

u    .*«♦!,    ...;iK  T«™«««««  f^  K.:^<.  u:».  *^  «  liim,   and  also  met  him    there  frequently   m 

best  to  take  with  Lawrence  to  bring  him  to  a  iuoq  ^„a  ^qua    »^a  ;«  xr^«««,^,«..«..  i^  «.  r^u^^ 

-  ..1^^  ^49     \v;ii  .v>«   !„«,   ^^^y,  {^  «Ki<.  »„«^  Ic8t5  and  1884    and  in  Piovemner  or  December. 

fSlw    1„9    nL^i.rJ!^Ll.iS  n,^^  1885,  after  he  had  received  actual  knowledw 

^^  riSVn  ^l\ll^„Tl^  f<?^nT?  of  the  receipt  by  Lawrence  of  the  dividend  of 

the  Eureka  in  case  he  sboula  wish  to  sell,  as  I  »r  <  „„_  .u„'„  „„  ,.,„  o  nnn  .■,..».  „»  .i»„ir  i— 

h-ive  hi«  IPtior  savlno-  T  w»a  iniprpsipd    nnp  fj*  per  Share  on  the  3,000  shares  of  stock,  be 

-iJ^f,i,i^.K!l„rfl„^,nH^^,i,lnIf,„frr.,?^,f  «»«'  ""d  conversed  with   Lawrence    in   Salt 

2ioS  l?J''^.nh  nl  fnf  Hm.V„m»?i  rlh'^T^^  Lake  City,  but  made  no  demand  on  or  request 

643]erty.  •!  think  it  is  time  something  should  j  ^^^     j '                    j      ^  dividend. 

^AT,u Ivrvn.?.™  r.r'^f  ^nn<^ ort     T  i^  Durlnff  the'  latter  part  of  the  year  1837  the 

!»in,  H  ,h»  S^»nnnf  iL  ^nf^f  n^.'r  ll^  '"'"'l  "^  memory  of  Lawrence  licame  so  im- 

UDutki^rertXtshar  Ithtkanvoneca"  Paired  by  disease'that  it  was  not  possible  for 

^e^'u^nV'binfwl  c.'^claU'ouVprion  of  Jj™   '^J^J  Z^'t^  d'ea^h 'thisTiT^i'/ 

his  receipts  in  law.     Drop  me  a  line  at  once.  'l1,f'°M.  ul'Xv,  H„i  I  ^J^L^A   I^^^ll 

as  I  now  intend  to  start  for  the  East  and  home  ^l^  fh^'fi  J?  -^f  ,h»  „.!^  i^^f^  i  hi,  at 

4    „K^  .♦  »™^ -»  ^i.«   ««.i  ^i.«ii  ^.^^  „.  c-i4  T    i,«  from   the  first  of   the  year  1888  until  nis  ae- 

In  about  two  weeks,  and  shall  stop  at  halt  Lake  t^            unable  to  comnrehend  anv  matter 

City  if  it  may  be  best;  find  out  what  he  intends  ^Tl    i           unapie  to  comprenena  any  matter 

•^  i^      T  ^JLJii  -«,™T,^     xr^  J;»K«.  J«„  K.,f  of  business  submitted  to  hira. 

to  do.     1  mean  I^awrence.     J«io  other  way  but  ^^^  kr.^i\a  lutio   ik»  *xi»{»»i<v  l,.»^nTl.^/**^^a•^ 

♦«  toir*  »v,«  v..,n  K„  «K«  u^^.^^    T  *««•  uiJ:  ^^t.  On  April  o,  1888.  the  plaintiff,  knowinetnat 

to  take  the  Dull  bv  the  horns:  1  fear  him  not.  ^^,  ^^JL  «.««ik«  r^..:^-  #1  #k«»  ;!«♦«  i  ««,^.«««-. 

T  u«„-.  «i^o«^  i«  X««  t^  A  „  ««^  u«  ««««  Ar.^^  fo'  many  months  prior  to  that  date  Lawrence 

iuJfikrHn?n.ptnH±^   vi^r!?^^^^^^  had  been  deprived  of  his  reason   and  mental 

his  milk  and  came  to  time.     Yours  m  haste,  faculties,  made   for  the  first  time  a  formal  de 

V.  iE.  a.  vyooa.  ^^^^  ^^  ^-^^  ^^^  ^^  accounting  as  to  his  al- 

This  letter  was  received  by  Whitney  in  due  leged  interest  in  the  stock,    real  estate,   and 

course  of  mail,  and  was  produced  by  him  at  rents  described  in  his  complaint, 

the  trial  in  pursuance  of  a  notice.     The  plain-  As  conclusions  of   law  from  the  foregoing 

tiff  had  actual  knowledce  of  the  conveyance  facts  the  court  found  and  decided: 

to  the  Eureka   Hill  Mining  Company  at  the  That  Lawrence  was  at  the  time  of  his  death 

time  it  was  made,  as  well   as  of  the  terms  on  the  owner  free  from  any  and  all  trusts  in  favor 

which    it    was    made,  and  knew  as  early  as  of  the  plaintiff,  of  the  property,  both  real  and 

March,  1880.  that  Lawrence  denied  and  repu-  personal,  described  in  the  complaint; 

diated  any  alleged  interest  or  claim  of  his  in  or  That  so  far  as  it  was  sought  to  establish  & 

to  any  part  of  the  8.000  shares  of  stock,  or  in  trust  in  favor  of  the  plaintiff  in  the  real  estate 

the  dividends  that  had  been  declared  and  paid  mentioned  in  the  complaint,  and  to  obtain  an 

upon   such  stock,  or  in  any  of  the  property  accounting  of  the  rents,    issues,    and   profit* 

mentioned  in   the  complaint.     Lawrence  had  thereof ,  ♦the  cause  of  action  was  barred  [C544r 

received  in  part  consideration  of  the  convey-  by   the   provisions  of   Utah  Terr.   Code  Ciy. 

ance  to  the  Eureka   Hill   Mining  Company.  Proc.  §  180. 

under  date  of  March  13,  1877,  in  addition  to  That  the  action  in  so  far  as  it  sought  to  es- 

ihe  3,000  shares  of  slock,  a  quartz  mi]l,  and  as  tablish  a  trust  in  favor  of  plaintiff  in  any  por- 

early  as  the  summer  of  1877  the  plaintiff  knew  tion  of  the  3.000  shares  of  the  capital  stock  of 

that  he  had  sold  and  disposed  of  the  machinery  the  Eureka  Hill  Mining  Company,  and  to  ob- 

of  the  mill,  and  was  informed  of  the  sale  by  tain  a  judgment  decreeing   plaintiff  to  be  the 

Lawrence  in  person,  but  plaintiff  did  not  then  equitable  owDer  of  part  of  those  shares,  or  to 
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SUPBUB  ConRT  OF  TUB  UfllTBD  St&t&b, 


Oct.  Tkbh, 


Ulah  Terr.  Code  Civ.  Proo.  S 

Tbst  tbe  plainliS  bad  hy  bia  lacbes  and  in- 
excusable ncglfct  and  delay  l)arred  &iid  pre- 
cluded bimsolf  of  Hod  (rom  any  relief;  and 

That  ibe  plaiDiifl  sbould  bavc  or  take  ooth- 
iog  by  bia  suU.  aDdlbedefeodaDta  should bave 
and  iccover  of  and  from  the  plainliff  tbdr 
cosiato  be  laxed. 

In  tccordaDce  tvltb  Ibese  codcIiisjods  of  law. 
It  was  adjudged  Ibal  tbe  plaintilT  lake  Dolhbg 
bj  bU  suiL 

Mestri.  Arthur  Bro^o  and  J.  Q.  Suther- 
land for  appellant. 

Messr*.  Jeremiah  H.  Wileon  nod  A.  A. 

Soehling,  Jr.,  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
tbeci 


jrl: 


At  Ibe  beating  of  this  cause  in  the  inferior 
lerritotial  court,  the  first  leslimony  offtred  in 
plaintiS's  bebalf  was  bia  own  deposition,  taken 
ID  a  Euit  Id  ibe  supreme  court  of  Nen  York, 
wherein  he  and  Wood  were  plnintiffqnnd  Joab 
Lawrence,  [ben  livjcg,  was  tbc  defendant — 
that  CHSe  bein^  stibslaDlially  for ihe same  cnu^e 
of  actioo  presented  In  this  case.  The  court 
ruled  that  Wbitoey's  deposliloa  could  not  be 
received  escept  for  (be  purpose  of  itnpeachfiiir 
him,  nor  was  bis  evidcoce  in  tbe  fori  tier  action 
admissible,  be  beinc  present  in  court  and 
oially  teslifyine  in  this  Huit.  Tbis  nclion  of  the 
«451court  is  "asBigned  for  error.  But  as  tbe 
deposition  was  not  made  a  part  of  and  is  not  in 
tbe  record,  we  cannot  %ay  that  I's  exclusion 
was  pTcjudicinl  lo  Ihe  rights  of  Ibe  plaioiitf. 
Amendment  of  21st  Rule,  14  Wall,  xil;  Biiek- 
tlaf  V.  RuutU.  151  U.  S.  626.  836  [B8:  282. 
2961;  SJiautT  t.  AUerlon,  151  U.  S.  607  [38: 
286]. 

Whitney  testified  in  (bis  action  on  his  owd 
behalf,  but  Ibe  court  ruled  tbot  his  testimony 
as  lo  any  matter  of  fact  occurring  before  (be 
death  of  Lawrence  and  equally  within  tbe 
kDowk'd);e  of  both  could  not  be  received  in  bis 
OWD  liebalf.  Was  tbis  error!  Amonir  tbnse 
who  are  disqualified  by  tbe  stulules  of  Ulab 
from  being  wiinesses  ate  "jiarlies  or  assignors 
of  parlies  to  »n  aclioo  or  proceeiiioR,  or  per- 
sons in  whose  behalf  an  action  or  proceeding 
Is  prosecuted  ajzainst  an  cxeculor  or  adminis- 
trator upon  a  clnitn  or  demand  agaicst  the  es. 
tate  of  a  deceased  person,  as  to  any  matier  of 
fact  occurriogbeforetliedcalh  of  such  deceased 
persou,  and  equally  within  tbe  knowledge  of 
iiotb  (he  witness  and  the  deceased  person." 
S  Utah  Comp,  Laws  1H88,  title  10,  chap.  3, 
p.  437.  Tbesupreme  courtof  UUh  held  that, 
undcrlbis  statute,  Wbitne;  was  incompetent 
to  lestlfy  as  to  any  fact  equally  within  tbe 
knowledge  of  himself  and  Lawrence.  It  Is 
said  tbal  tbe  Utah  statute  was  copied  sabaiao- 
lially  from  a  statute  of  California,  which  de- 
clared Incompetent  ii  wiinesses,  "parties  or 
assiguors  of  parlies  to  au  nclton  or  proceeding, 
or  persons  in  whose  bebalf  an  action  or  pro- 
ceed in  g  is  prosecuted  against  an  exec  u  I  or  or 
administrator,  upon  a  claim  or  demand  aesinst 
Ibe  estate  of  a  deceased  person  as  to  any  mntter 
of  fact  occurring  before  the  death  of  such  de- 
-ceascd  person. "  Deering's  Code  CIt,  Proc.  i 
1U8 


p  1680.  Tbe  conlentiOD  Is  that  (be  Interpreta- 
tion placed  by  tbe  supreme  court  of  California 
upon  tbe  statute  of  that  slate  should  be  fol- 
lowed in  tbis  ease.  We  are  referred  to  Meger* 
T.  ReintUin.  67  Cal.  89,  in  which  case  the 
piniiititi  sought  a  decree  eslablishing  a  trust  in 
Ills  favor  in  a  certain  piece  of  land.  The  al- 
leged trustee  was  dead  wh<<Q  ibe  case  wis 
heard.  Tbe  court  said:  "We  are  of  opinion 
that  th«  witness  was  competent.  The  action 
was  not  on  a  elnim  or  demand  against  tbe  es- 
tate of  Rciostein.  Tbepluintiffasserled  thai  tbe 
iuteresl  in  tbe  land  sued  for  const  ilulcd  no  part 
of  *Iteinsicin's  e!>tate,  but  waa  held  in  [640 
trust  by  Iteinslein  for  Collins  or  his  tissigns.and 
after  his  dealh  by  the  defeodanls.  bis  (Jc\-isees 
and  successors.  The  defendants  asstTieJ  that 
no  such  trust  existed,  but  that  Reiustein,  their 
devisor,  lield  tijc  tanils  asjiis  on'u  estate,  and 
(ba(  they  bad  succeeded  to  lita  ricbt.  The 
very  ciueslion  to  be  determined  liere  was 
wliethcr  tbe  interest  sought  to  be  recovered 
was  a  part  of  Rcinslein's  estate  or  not.  If  it 
was  a  pnrt  of  bis  estate,  then  no  trust  existed; 
be  lieltl  it  in  trust  in  his  lifetime,  and  tbe  inier- 
est  passed  to  his  successors  to  tbe  legal  lille, 
clothed  with  tbe  trust.  To  hold  that  Ibeclaira 
or  demand  here  allcniplcd  to  be  enforced  was 
a  part  of  Ibe  estate,  and  tlius  render  the  wit- 
ness incompetent,  would  be  to  determine  in 
advance  the  very  question  lo  be  deterniineil  on 
tbe  trial  of  the  aciion.  By  «>  boUline  we 
would  assume  the  very  question  lo  be  irtcd  and 
settled  by  the  cooleslutiim  betireen  the  parties. 
Tbis  we  are  not  allowed  to  do." 

The  supreme  court  of  Utah  evidently  enter- 
I.iincd  a  dilTerent  view  of  tbe  Utah  statute;  for 
the  claim  asserted  by  Wbiiney  in  this  ca.se 
was.  in  tbe  judgment  of  that  court,  "not  only 
a  claim  against  an  estate,  but  one  foi  msny 
thousands."  The  relief  sought  was  a  decree 
declaring  Whitney  to  be  the  equitable  oitner 
of  one  eiiihtb  of  the  Muusion  House  in  Detroit, 
and  entitled  to  tbe  rents,  isnues.  and  profits 
thereof,  as  well  as  to  part  of  the  3.000  shnr^  of 
tbe  stock  of  the  Eurtka  Hilt  Minlnc  Comp.iny, 
and  tbe  dividends  that  bad  theretofore  lieen 
dF.clared  thereoni  and  that  Ibe  executors  of 
Lawrence  be  required,  not  onlv  to  account  to 
Ibe  plaintiff  for  all  of  tbe  said  rents,  i-^sues, 
profits,  and  dividends,  but  lo  convey  to  him  aa 
undivided  oou-eigbth  interest  in  tbe  renl  prop- 
erty, and  assign  to  him  a  like  proportion  of 
such  stock.  It  was  also  asked  that  a  re<eiver 
lie  appointed  to  receive  the  dividends  ou  tbe 
stock,  and  the  rents,  issues,  and  proflta  of  tbe 
realty.  We  cannot,  doubt  that  tbe  claims  aa- 
sertcd  in  this  suit  by  Whitney  are.  within  tbe 
meaning  of  tbe  Utah  statute,  cbiims  or  de- 
mands against  the  estate  of  a  deceased  peraoa, 
and,  consequently,  Lawrence  tteiDic  dead. 
Whitney  was  incon 
touching  said  claim 
•be  f  ore  La  w  ren  ce's  i 

K  within  tbe  know 
awrence.  The  su 
eriy  rejected  the  su 
demand  was  not  a 
rence.  To  Bay  thi 
whether  Ihe  real  pr 
in  tbe  petition  const 
estate,  and  that  no 
■erted  aialnit  Ibe 


WbBt,  tt  M 


F.  a.  OxuT  Statx  Co.  t.  Butleb  Codxtt. 
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31*  to  ns,  wu  the  muiffest  object  ol  ritor;  ot  Utah,  wbi  argued  by  tbe 

Wblle,  u  laid  Iit  thia  court  in  anil  depends  upoo  tbe  same  facli  as  appear  ii 

ftouiam  T.  ftjuW,  183  U.  8.  218.  283  [83;  588,  the   above    case,  No.  88.    and    for  the   reHSOi 

601).  it  is  tbe  ordinary  rule  to  accept  tbe  later-  stated  in  the  opinion  In  that  case  tbe  Judgmeo 

pretalinn  given  to  a  (tatule  by  tbe  courts  of  the  il  afflrmed. 

country  by  which  It  was  originally  adopted,  

the  rule  to  not  an  absolute  one,  lo  be  followed 

under  all  clrcumBlances.     We  conrur  In  tbe  p.   0.   OXLEY   STAVE   COMPANY,    am! 


interpretation  placed  upon  the  Utah  statute  by 

the  Biipreme  court  of  Uiah,  as  one  required 

by  Ibe  obvioua  meaning  of  its  provisions,  and 

ne  do  Dot  feel  obliged,  by  tbe  above  rule,  to 

reject  that  InterprelellOD   because  apparently 

tbe  highest  court  of  the  slate  from  which  the 

stalutc   was  taken  has,   la  a  slntrle  decision, 

taken  a  different  view.     We   therefore   bold 

that  to  the  extent  Indicated  by  tbe  court  below 

Whitney  was  ha  incompetent  witness  an  to  aoy    Btviete  ofUateji 

fact  occurring  before,  the  death  of  Lawrence 

and  equally  within  tbe  knowledge  of  both. 

It  remains  lo  inquire  whelher  the  juclgmeut 
was  right  upon  the  merits.  Tbe  supreme 
court  of  the  lerritory  held  that  the  suit  was 
barred  upon  tbe  grounds  both  of  laches  and  of 
Ibe  statute  of  llmilationsof  Utah.  The  undis- 
puled  facts  mate  a  case  of  such  (rrnss  laches 
upon  the  partof  Whitney  as  to  forfeit  all  ri^bt 
to  tbe  aid  of  a  court  of  equity.  Equity  will 
•ometimea  refuse  relief  where  a  shorter  time 
than  that  prescril>ed  by  the  statute  of  limila- 
tlons  baa  elapsed  wfifaout  suit.  It  ought  al- 
ways to  do  so  where,  as  in  this  case,  the  delay 
In  the  assertion  of  tigbia  is  not  adequaleljr  ez- 


Oiley,   Trustee, 


I  Err., 


COUNTY  OF  BUTLER,  St.  Louis.  Iroo 
Hountain.  ft  Southern  Railway  Company, 
and  St.  Francii  Luml>er  Company. 

(See  B.  C.  Repotterl  ed.  S48-e80.) 


-avermfli  of  Federal 
gvettioa—riaht  or  immunity  under  Untied 
Stale*  ComlUution. 

The  valldtir  of  subscriptions  br  a  county  cnurt 
la  tbe  stack  ot  a  rallraad  company,  and  of  a  con> 
verance  to  tbac  company,  and  tbe  matter  at 
fraud  la  a  decree,  are  queatloas  or  local  law  or 


Federal  queatlon  U 


plained,  and  mcb  clrcums lances  taavi 
vened  In  the  condition  of  tbe  adverse  party  as 
render  It  unjust  to  bjm  or  to  hla  estate  that  a 
court  of  equity  should  assist  tbe  plaintiff.  Jt 
Is  Impossible  to  doubt  that  Whitney  knew,  for 
many  years,  while  Lawrence  was  in  proper 
mental  condition,  that  the  latter  did  nol  adtnit, 
048]*bul  denied,  tbat  the  former  had  any  just 
demand  against  bioi.  But  Whilney  forebore  to 
assert  tbe  rights  which  he  now  asEerts,  and  d- 
tbougb  having  ahundant  opportunity  lo  do 


D  that 


time  aead,  and  against  otbers  who  were  aeces- 
sar^  parlies,  but  wbo  had  no  notice  of  ihe  pro. 
ceedlDH*.  does  cot.  wltblo  the  meaufng'  nf  C.  S. 
Kev.  Stal.  ( 109.  esppchilly  rei  up  a  rlgbi  nr  im. 
munltyUDder  the  Utb  Amendment  <o  tbe  Ualied 
States  Constitution,  forblddlas  a  stale  to  de- 
prive anr  penoa  of  bis  property  without  dua 
prooeas  of  law. 

[No.  831.) 


and  liavlDg,  Tr  hlB    present  craims"'are    Justi  Argued  March  IS,   1897.     Decided  April  19, 

every  reason  for  promptness  and  dill|;ence,  he  1S97. 
oevertheleas  slept  upoo  bis  rights  and  made  no 

demand  upon  Lawrence  until  disease  bad  so  JN  ERROH  to  tbe    Supreme  Court  ot  tbe 

far  deprived  tbe  latter  of  bis  resnon  and  facul-  J-  Slate  of  Missouri  to  review  a  Judgment  of 

ties  that  be  could  not  suQlclently  comprehend  tliat  court  reversing  a  judgment  ot  the  Circuit 

any  matter  of  business  submitted  to  him.     Un-  Court  of  the  City  of  St.   Ijouis,  Missouri,  set- 

der  the  peculiar  circumstances  of  this  case,  the  ting  aside  and  declaring  to  be  null   snd  void 

court  below  rightly  held   that  the   plaintiff's  certain  conveyances  for  lands  in  ButierCounly, 

laches  cut  him  off  from  any  relief  in  equity.  Missouri,  and  guletinc  tiie  title  thereto,  of  tba 

Badger  v.  Badger,  69  U.  8.  i  Wall.  87,  05  [l'7:  plaintiffs,  the  P.  0,  Oxley  Slave  Company  et 

836.  880]:  Hayvard  t.    ^/i'o(  N-it.   Banlf,  98  al..  in  an  aclioo  brought  by  tbem  against  'ttu 

U.   B.  811.  817  [34:  8B.S.  8581;  Sodden  v.  Kim-  county  of  Butler  et  at.     Dttmiued. 

mell,  99  U.  8.  2(11  25:  «1];  LantdoU  v.  Smith,       „ — ^    ..,_-■.  » ,  -.:      , ZT 

lOS  IT    R    Hfll  f»7-  9101-  R™'J./  s    B.nrt-^-  inn  V<n*.—A»  to  jiirtadtetton  0/  Fideml   over  HaU 

Ua    -foo    foo  roi    ni\it    -JUST    i#     T    rr        ^      .  rweTflt ^fatt'>n,— See oote lo  uamtiim  v,  weetem 

.  8.  183,  188  [31:  888,  400];  Mnekall  v.  Can-  l^q^  ^o  8T*MT 

Uar,  187   U.  8.   666,  6M  [34:  776.  77S1:  Ham-  a> lo jinidiclton nf  UnUta  SwlesSuprrnio  Court 

mond  V.  Bopkine.  148  D.  8.  224,  SM.  274  [38:  athirt  Federal  Tucflon  <iri»a  or  toJimars  Oravn 

184.  145,  IGS].     Id  this  view,  ft  Is  unnecessary  in  qutMiton  itaiuia,    irrniu.  or  Corudtutti'n.   sea 

to  consider  whether  tbe  plaintiff's  causes  ot  notes   to  Mariln  v.   Huoter,    1:0T.    Matthews  *. 

action  were  barred  by  the  statute  ot  limlta-  Zane.KOM,  and  Williams  v. 


The  judgment  it  afflrmcd. 


The  case  of  Wm.  H.  Wood  v.  M.  O.  Fox, 
Survitim  Bxeeutor  of  Joab  Latertnee,  No.  66, 
on  appeal  from  the  aupreme  court  ot  the  ter- 
tee  U.S.  V.  8.,  Book  41.  1 


.  Norrls.  fl:  STl. 
i  ilirlidicWm  nf  Unltti  S!nle»  Suiirtnu  Cnurt 
lodtelare  note  law  foldna  In  eonjilct  mtllitUit*  Oon- 
tttitillon:  lo  rerfse  deertei  of  ilitle  furl*  at  (o  ron- 
nrvdlon  nf  stale  laus.  see  notes  lo  Bart  v.  I>mp- 
bire.  T:  ATS.  and  Commercial  Bank  v.  BuekiDgbaoi, 
lS:IflS. 

At  to  What  it  Am  vrtKot  ot  late,  sea  note  to  Fear- 
MD  r.  Yawdall,  H:  ue. 
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SUTREinB  COUBT  OF  TlOi  UnITBD  StATBB. 


Oot.Tku, 


See  same  case  below,  121  Mo.  614. 

Tbe  facts  are  stated  in  the  opiDioo. 

Mr.  Isaac  H.  Lionber^^er  for  plaintiffs 
in  error. 

MeMr8,  Frank  M.  EsteSt  John  F.  Dil- 
lon* Henry  N,  Phillips,  Winshio  S,  Pierce, 
and  Harry  Hubbard  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  tbe  opinion 
of  tbe  court: 

Tbis  writ  of  error  brings  up  for  review  a 
final  judgment  of  tbe  supreme  court  of  Mis- 
souri reversinpr  a  judgment  of  the  citcuit  court 
of  the  city  of  St.  Louis.  Missouri,  setting  aside 
and  declaring  to  be  null  and  void  certain  con 
veyances  for  lands  in  Butler  county,  Missouri, 
and  quieting  tbe  title  thereto  of  tbe  present 
phiintifTs  in  error. 

It  is  contended  on  behalf  of  tbe  defendants 
in  error,  who  were  defendants  below,  that,  un- 
der the  statutes  regulating  the  jurisdiction  of 
this  court,  we  have  no  authority  to  reexamine 
that  judgment. 

It  appears  from  the  petition  that  tbe  lands  in 
controversy  were  part  of  the  lands  granted  to 
Missouri  by  the  swamp  land  act  of  Sept.  28. 
1850(9  Stat,  at  L.  519,  chap.  84),  and  were  sub- 
sequently, in  1857,  patented  by  the  state  to  the 
Cairo  &  Fulton  Railroad  Company,  a  Missouri 
corporation,  in  payment  of  a  subscription  to  the 
capital  stock  of  that  company  by  the  county  of 
Butler,  Missouri,  which  subscription  was  made 
under  the  autbonty  of  tbe  state:  that  in  pay* 
65 O]  ment  of  certain  bonds  *is8ued  by  it,  tbe 
railroad  company,  on  tbe  23d  of  May,  1857,  con- 
veyed the  lands  in  question,  with  other  lands,  to 
John  Moore,  John  Wilson,  and  A.  Q.  Water- 
man, as  trustees;  that  in  1871  Chouteau,  having 
become  the  owner  pf  the  greater  portion  of  such 
bonds,  brought  suit  in  the  circuit  court  of  Mis- 
sissippi county,  Missouri,  for  tbe  foreclosure 
of  the  above  deed  of  trust,  in  which  suit  there 
was  a  decree  for  the  defendants;  that  such  de- 
cree was  reversed  by  the  supreme  court  of  Mis- 
souii,  and  a  decree  of  foreclosure  directed  to 
be  entered;  that  tbe  lands  were  accordingly 
sold  by  a  commissioner,  Chouteau  becoming 
the  purchaser;  and  that  afterwards,  on  tbe  19th 
day  of  November.  1888,  Chouteau  conveyed 
the  same,  with  other  lands,  to  the  plaintiffs  in 
error. 

The  petition  also  alleged  that  the  county  of 
Butler.  November  7.  1866,  filed  in  tbe  circuit 
court  of  Butler  county  its  petition  against  the 
Cairo  &  Fulton  Railroad  Company  and  Moore. 
Wilson,  and  Waterman,  trustees  as  aforesaid, 
for  the  purpose  of  canceling  and  setting  aside 
tbe  patent  from  tbe  state  to  the  Cairo  &  Fulton 
Railroad  Company,  as  well  as  the  deed  of  trust 
from  the  railroad  company  to  Moore,  Wilson, 
&Dd  Waterman,  trustees;  that  in  that  suit 
•'service  was  attempted  to  be  bad  by  publica- 
tion, the  plaintiffs  in  said  cause  alleging  that 
tbe  said  Moore,  Waterman,  and  Wilson  were 
nonresidents  of  the  state  of  Missouri;  that  in 
tbe  said  proceeding  tbe  said  Cairo  &  Fulton 
Railroad  Company  were  brought  in,  as  was 
pretended,  by  personal  service;  but  your  com- 
plainants herein  here  aver,  charge,  and  show 
tbe  fact  to  be  that  the  service  in  said  cause, 
the  pretended  appearance  of  the  defendants  by 
their  attorney  and  in  their  own  proper  persons, 
was.  in  fact,  t  fraud  and  deception  imposed 
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upon  tbe  circuit  court  trying  said  cause;  that 
in  truth  and  in  fact  the  said  Waterman,  pre- 
vious to  the  bringing  of  said  action  in  said  cir- 
cuit  court,  and  said  Moore,  soon  after   tbe 
bringing  of  said  action  and  before  service  upon 
him  therein  had  been  obtained,  bad  departed 
tbis  life,  and  their  successors  in  said  trust  and 
as  trustees  bad  been  appointed  in  pursuance  to 
the  provisions  of  tbe  said  deed  of  trust;  that 
in  consequence  of  their  said  deaths  and  the  ap- 
pointment of  tbeir  successors  as  such  trustees, 
as  aforesaid,  no  service  *was  had  in  8aid[051 
cause,  tbe  new  trustees  were  not  made  parties, 
were  not  served  with  process,  and  bad  no  notice 
of  proceedings,  although  necessary  and  proper 
parties.     The  other  defendant  in  said  cause, 
viz.,  the  said  Cairo  A  Fulton  E^ilroad  Com- 
pany, was  not  a  necessary  or  proper  party,  at 
by  the  foreclosure  of  tbeatate  lien  on  said  rail- 
road under  what  is  known  as  the  sellout  act 
and  tbe  purchase  of  said  railroad  under  aaid 
sale  tbe  said  company  before  the  commence- 
ment of  said  suit,  was  dissolved  and  had  ceased 
to  exist  and  could  not  legally  be  made  a  party 
to  said  proceedings;  that  the  only  party  de- 
fendant to  said  proceedings  that  was  in  fact 
present  or  pretending  to  make  a  defense  in  aaid 
action  was  Green  L.  Poplin,  who  bad  at  one 
time  been  tbe  president  of  tbe  said  railroad 
company,  but  long  previous  to  Hie  brining  of 
said  suit  had  ceased  to  be  connected  with  the 
said  Cairo  A  Fulton  Railroad  Company  in  any 
capacity  whatever,  but  was  in  fact  acting  in 
collusion  with  tbe  attorneys  and  agents  of  said 
Butler  county  to  aid  said  Butler  county  and 
its  attorneys  to  avoid  and  disregard  their  said 
contract  with  tbe   Cairo  A  Fulton  Railroad 
Com  pan  V.     And  these  complainants  aver  and 
charge  the  fact  to  be  that  notwithstanding  the 
fact  that  the  said  circuit  court  proceeded  to 
find  the  issues  in  said  case  for  the  said  county 
of  Butler,  and  to  decree  that  tbe  said  deed 
from  tbe  state  of  Missouri  to  tbe  Cairo  &  Ful- 
ton Railroad  Company  and  the  deed  of  trust 
from  said  railroad  company  to  the  said  Moore, 
Waterman,  and  Wilson  be  canceled,  set  aside, 
and  for  naught  held,  and  that  the  interests  of 
tbe  defendants  therein  be  devested  out  of  them 
and  invested  in  said  county  of  Butler,  that  all 
said  pretended  proceedings  were  null,  void, 
and  of  no  e£tect  whatever  on  account  of  tho 
collusion  of  the  parties  thereto,  and  becauao 
tbe  parties  holding  the  title  under  said  deed  of 
trust  in  trust  for  the  holders  of  the  bonds  of 
tbe  said  Cairo  &  Fulton  Railroad  Company 
were  not  parties  to  said  suit  and  did  not  appear 
thereto,  either  in  person  or  by  attorneys.     And 
because  neither  tbe  said  bondholders  nor  tbeir 
assigns  were  in  court  by  service  of  process  or 
otherwise.** 

It  was  further  alleged  that  in  the  year  1868  a 
number  of  judgments  were  obtained  in  the  cir- 
cuit courts  of  Mississippi  *county,  Mis[652 
souri,  against  the  railroad  company,  and  part  of 
the  lands  in  controversy  were  sold  under  execu- 
tion, various  persons  l>ecoming  the  purchasen 
and  receiving  convevances.  The  petition  sela 
out  various  sales  of  lands  embraced  in  tbe 
above  deed  of  trust,  and  makes  defeodanta 
numerous  parties  who  were  in  possession 
claiming  title,  including  the  St.  Louis,  Iron 
Mountain,  A  Southern  Railroad  CompaaT. 
Tbe  petition  avers  that  in  the  tereral  auita  m 


18M. 


F.  O.  OxiiBT  Stavb  Co.  y.  Butlsr  Couhtt. 


I6»-4W 


the  Butler  circuit  court  the  railroad  compaoy 
'*wafl  the  only  defendaut;  neither  said  trustee 
Bor  the  bondholders  were  made  parties  to  said 
suits,  neither  did  they  in  any  way  have  notice 
thereof  or  appear  therein  by  attorney  or  other- 
wise, and  whatever  rights  said  judgment  cred- 
itors acquired  by  reason  of  their  said  several 
judgments,  and  whatever  title  the  said  pur- 
chaser at  said  sheriff's  sale  made  under  said 
judgments  acquired,  were  subject  and  subser- 
vient to  the  said  first  deed  and  the  rights  of 
the  bondholders  of  said  Cario&  Fulton  Rail- 
road Company.  The  purchasers  at  said  fore- 
closure proceeding  under  the  decree  of  the 
supreme  court  took  a  paramount  and  superior 
title  to  all  said  parties  and  purchasers  at  said 
sheriff's  sale;  that  the  said  sheriff's  deeds 
made  to  the  purchasers  at  said  execution  sales 
conveyed  no  title  to  the  said  purchaser  as 
against  the  prior  lien  of  the  said  trustees  under 
said  trust  deed,"  etc. 

In  the  court  of  original  jurisdiction  the  is- 
sues were  found  for  the  plaintiffs.  Some  of 
the  defendants  moved  to  set  aside  the  finding 
and  judgment  upon  these  general  grounds: 
Because  the  court  erred  in  admitting  improper, 
illegal,  irrelevant,  and  incompetent  evidence, 
and  in  rejecting  proper,  legal,  relevant,  and 
competent  evidence;  in  refusing  to  sustain  de- 
fendants' demurrer  to  the  plaintiffs'  evidence 
offered  at  the  close  of  plaintiffs'  case;  in  find- 
ing the  issues  in  favor  of  the  plaintiffs  and  in 
rendering  a  decree  in  their  favor;  and  because 
the  decree  was  against  the  weight  of  the  evi- 
dence. The  motion  for  new  trial  wa^  over- 
ruled, and  the  cause  was  carried  to  the  su- 
preme court  of  Missouri  upon  the  appeal  of  the 
county  of  Butler  and  others.  By  the  latter 
court  the  judgment  was  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  the  city 
6531of  *St.  Louis  with  instructions  to  enter 
a  final  decree  dismissing  the  bill. 

The  opinion  of  the  supreme  court  of  Mis- 
souri is  reported  in  121  Mo.  614. 

We  have  made  a  full  statement  of  the  case 
because  of  the  earnest  contention  of  the  plain- 
tiffs in  error  that  this  court  has  authority  to  re- 
examine the  final  judgment  of  the  supreme 
court  of  Missouri. 

This  court  may  re-examine  the  final  judg- 
ment  of  the  highest  court  of  a  state  when  the 
validity  of  a  treaty  or  statute  of  or  an  author- 
ity exercised  under  the  United  States  is  '*drawn 
In  question"  and  the  decision  is  against  its 
validity,  or  when  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state  is 
"drawn  in  question"  on  the  ground  of  repug- 
nancv  to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor 
of  its  validity.  But  it  cannot  review  such  final 
judgment,  even  if  it  denied  some  title,  right, 
privilege  or  immunity  of  the  unsuccessful 
party,  unless  it  appear'  from  the  record  that 
such  title,  right,  privilege,  or  immunity  was 
••spccialljj  set  up  or  claimed"  In  the  state  court 
as  belonging  to  such  party,  under  the  Consti- 
tution or  some  treaty,  statute,  commission,  or 
authority  of  the  United  SUtes.  U.  8.  Rev. 
But  §  709. 

Looking  into  the  record  we  do  not  find  that 
any  reference  was  made  in  the  court  of  origi- 
nal jurisdiction  to  the  Constitution  of  the 
United  States.  Nor  can  it  be  inferred  from 
166  U.  S. 


the  opinion  of  the  supreme  court  of  MissonH 
that  that  court  was  infornoed  by  the  contention 
of  the  parties  that  an^  Federal  right,  privilege, 
or  immunity  was  intended  to  be  asserted. 
For  au^ht  that  appears  the  state  court  pro- 
ceeded m  its  determination  of  the  cause  with- 
out any  thought  that  it  was  expected  to  decide 
a  Federal  question. 

The  supreme  court  of  Missouri  properly  said 
that  only  two  questions  were  presented  by  the 
record  for  its  determination:  "First.  Were 
the  subscriptions  by  the  county  courts  (county 
and  district)  of  Butler  county  to  the  stock  of 
the  Cairo  &  Fulton  Railroad  Company,  and  the 
conveyance  of  the  swamp  lands  of  that  county 
to  said  railroad  in  satisfaction  of  said  subscrip- 
tion8,*authorized  by  law?  Second.  0ugbt[054 
the  decree  of  the  circuit  court  of  Butler  county 
annulling  the  conveyance  of  said  lands  to  be  set 
aside  for  the  reasons  urged  by  the  plaintiffs, 
to  wit,  first,  because  procured  by  fraud,  and, 
second,  because  two  of  the  defendants  named 
in  it  were  dead  at  the  time  of  its  rendition,  and 
the  railroad  company  a  dissolved  corporation?" 

Whether  the  subscription  by  the  county 
court  of  Butler  county  to  the  stock  of  the  rail- 
road company  and  the  conveyance  to  that 
company  were  valid,  and  whether  the  decree 
which  the  plaintiffs  soueht  to  have  declared 
void  was  obtained  by  fraud,  were  questions  of 
local  law  or  practice  in  respect  of  which  the 
judgment  of  the  state  court  was  final. 

The  cnly  remaining  question  was  not  other- 
wise raised  than  by  the  general  allegation  that 
the  decree  was  rendereil  against  dead  persons 
as  well  as  in  the  absence  of  necessary  par- 
ties who  had  no  notice  of  the  suit,  and  there- 
fore no  opportunity  to  be  heard  in  viudication 
of  their  rights.  Do  such  general  allegations 
meet  the  statutory  requirement  that  the  final 
judgment  of  a  slate  court  may  be  reexamined 
here  if  it  denies  some  liile,  right,  privilege,  or 
immunity  "specially  set  up  or  claimed"  under 
the  Constitution  or  authority  of  the  United 
States?  We  think  not.  The  specific  conten- 
tion now  is  that  the  decree  of  the  Butler 
county  circuit  court  in  the  suit  instituted  by 
the  county  of  Butler  was  not  consistent  with 
the  due  process  of  law  required  by  the  14lh 
Amendment  of  the  Constitution  of  the  United 
States.  But  can  it  be  said  that  the  plaintiffs 
specially  set  up  or  claimed  the  protection  of 
that  Amendment  against  the  operation  of  that 
decree  by  simply  averring — without  referring 
to  the  Constitution  or  even  adopting  its 
phraseolosy— that  the  decree  was  passed 
against  deceased  persons  as  well  as  in  the  at)- 
sence  of  necessary  or  indispensable  parties? 

This  question  must  receive  a  negative  answer, 
if  due  effect  be  ^iven  to  the  words  •*speciallT 
set  up  or  claimed."  in  U.  S  Rev.  Stat.  ^  709. 
These  words  were  in  the  25th  section  of  the 
judiciary  act  of  1789  (1  Stat,  at  L.85),  and 
were  inserted  in  order  that  the  revisory  power 
of  this  court  'should  not  extend  to  rights  [055 
deniedby  the  final  judgment  of  the  highest  court 
of  a  state,  unless  the  party  claiming  such  rights 
plainly  and  distinctly  indicated,  beiore  the  slate 
court  disposed  of  the  case,  that  they  were 
claimed  under  the  Constitution,  treaties,  or 
statutes  of  the  United  States.  The  words 
''specially  set  up  or  claimed"  imply  that  if  a 
party  intends  to  invoke  for  the  protection  of 
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bis  rights  the  Constitution  of  the  United  SUtes 
or  some  treaty,  statute,  commission,  or  author- 
ity of  the  United  States,  he  must  so  declare; 
and  unless  he  does  so  declare  "specially,"  that 
is,  unmistakahly.  this  court  is  without  authority 
to  reexamine  the  final  judgment  of  the  state 
court.  This  statutory  requirement  is  not  met 
if  such  declaration  is  so  general  in  its  char- 
acter that  the  purpose  of  the  party  to  assert 
a  Federal  right  is  left  to  mere  inference.  It 
is  the  settled  doctrine  of  this  court  that  the 
jurisdiction  of  the  circuit  courts  of  the  United 
States  must  appear  affirniHtively  from  the  rec- 
ord, and  that  it  is  not  sufficient*  that  it  may  be 
inferred  argumentatively  from  the  facts  stated. 
Hence,  (he  averment  that  a  party  resides  in  a 
particular  state  does  not  import  that  he  is  a 
citizen  of  that  state.  Broken  y.  Keene,  88  U. 
8.  8  Pet.  115  [8:  886]:  Robertson  v.  Cean,  97 
U.  8.  646.  649  [24:  1057,  1059].  Upon  like 
grounds  the  jurisdiction  of  this  court  to  re-ex- 
amine the  final  judgment  of  a  state  court  can- 
not arise  from  mere  inference,  but  only  from 
averments  so  distinct  and  positive  as  to  place  it 
beyond  question  that  the  party  bringing  a  case 
here  from  such  court  intended  to  assert  a  Fed- 
eral ricrht 

As  tbe  argument  at  the  bar  indicated  some 
misapprehension  as  to  our  decisions  upon  this 
•ubiect,  it  will  be  appropriate  to  refer  to  some 
of  them. 

In  ManoeU  v,  yewhnld,  59  U.  8.  18  How. 
511.  516  [15:  506.  509],  wliich  was  a  writ  of 
error  to  the  supreme  court  of  Michigan,  this 
court,  speaking  by  Chief  Justice  Taney,  and 
referring  to  the  25th  section  of  the  judiciary 
act  of  1789.  and  the  interpretation  placed  upon 
it  in  Crovtll  v.  BandOl,  85  U.  8.  10  Pet.  868 
[9:  458].  said:  ''Applying  this  principle  to  the 
case  before  us,  tbe  writ  of  error  cannot  be 
maintained.  The  questions  raised  and  decided 
in  the  stflte  circuit  court  point  altogether  for 
their  solution  to  the  laws  of  the  state,  and  make 
666 Jno  reference  whatever  to  the  •Constitu- 
tion or  laws  of  tbe  United  8i ales.  Undoub^ 
ediy,  this  did  not  preclude  tbe  plaintiffs  in 
error  from  raising  tbe  point  in  the  supreme 
court  of  the  state,  if  it  was  involved  in  the 
case  as  presented  to  that  court.  And  whether 
a  writ  of  error  from  this  court  will  lie  or  not, 
depends  upon  tbe  questions  raised  and  decided 
in  that  court.  But  neither  of  the  questions 
made  there  by  tbe  errors  assigned  refer  in  any 
manner  to  the  Constitution  or  laws  of  the 
United  States,  except  the  third,  and  tbe  lan- 
guage of  that  is  too  general  and  indefinite 
to  come  within  the  provisions  of  the  act  of 
Congress,  or  the  decisions  of  this  court.  It 
alleges  that  the  charge  of  tbe  court  was  against, 
and  in  conflict  with,  the  Constitution  and  laws  of 
the  United  Slates.  But  what  right  did  be  claim 
under  tbe  Constitution  of  the  United  States 
which  was  denied  him  by  the  state  courtT 
Undpr  what  clause  of  the  Constitution  did  he 
make  his  claim?  And  what  right  did  be  claim 
under  an  act  of  Congrps.sT  And  under  what 
act,  in  tbe  wide  range  of  our  statutes,  did  be 
claim  it?  The  record  does  not  show,  nor  can 
this  court  undertake  to  determine,  that  the 
question  as  to  the  faith  and  credit  due  to  the 
record  and  judicial  proceedin^rs  in  Ohio  was 
made  or  determined  in  the  state  court,  or  that 
that  court  ever  gave  any  opinion  on  the  ques- 
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tion.  For  aught  that  appears  in  the  record, 
some  other  clause  in  the  Constitution,  or  some 
law  of  Congress,  may  have  been  relied  on,  and 
the  mind  of  the  court  never  called  to  the  clause 
of  the  Constitution  now  assigned  as  error  in 
this  court."  After  stating  the  grounds  upon 
which  the  decision  in  LawUr  v.  Walker,  55  U. 
8.  14  How.  149  [14:864],  were  placed,  the 
court  proceeded:  *'8o,  in  the  case  before  us, 
the  clause  in  tbe  Constitution  and  the  law  of 
Conj^ress  should  have  been  specified  by  the 
plaintiffs  in  error  in  the  state  court,  in  order 
that  this  court  misht  see  what  was  the  right 
claimed  bv  them,  and  whether  it  was  denied  to 
them  by  tne  decision  of  tbe  state  court." 

In  Hoyt  V.  Thompson,  66  U.  a  1  Bla<*,  518, 
521  [17:  65,  67],  a  writ  of  error  to  review  the 
final  judgment  of  a  New  York  court,  it  was 
contended  that  full  faith  and  credit  were  not 
given  by  that  court  to  certain  legislative  enact- 
ments and  judicial  proceedings  in  the  courts  of 
New  Jersev,  as  required  by  the  Constitution 
of  *the  United  States.  This  court,  again  [657 
speaking  by  Chief  Justice  Taney,  said: '  'But.  in 
order  to  give  this  court  the  power  to  revise  the 
judgment'of  the  state  court  on  that  ground,  it 
must  appear  upon  the  transcript  filed  by  the 
plaintiff  in  error,  that  the  point  on  which  he 
relies  was  made  in  the  New  York  court  and 
decided  against  him;  and  that^  this  section  of 
the  Constitution  was  brought  to  tbe  notice 
of  tbe  state  court,  and  the  right  which  he  now 
claims  here  claimed  under  it.  The  rule  upon 
this  si^bject  is  clearly  and  fully  stated  In  Max 
well  V.  Neiobold,  59  U.  S.  18  How.  515  ri5 :  50^]. 
as  well  as  in  many  otber  cases  to  which  it  is 
unnecessary  to  refer.  This  provision  of  tbe 
Constitution  is  not  referred  to  in  the  plaintiff's 
bill  of  complaint  in  the  state  court,  or  in  any 
of  the  proceedings  there  had.  It  is  true,  he 
sets  out  the  act  of  the  legislature  of  New  Jer- 
sey, the  proceedings  and  decree  of  the  chancery 
court  of  that  state  under  it,  and  the  sale  of 
the  property  in  dispute  by  the  authoritv  of  the 
court,  which,  he  alleges,  transferred  tne  title 
to  the  vendee,  under  whom  he  claims,  and 
charges  that  the  assignment  set  up  by  the 
defendants  was  fraudulent  and  void,  for  the  rea- 
sons stated  in  his  bill.  But  all  of  the  matters 
put  in  issue  by  the  bill  and  answers,  and 
decided  by  the  state  court,  were  questions 
which  depended  for  their  decision  upon  prin- 
ciples of  law  and  equity,  as  recoi^nized  and 
administered  in  the  state  of  New  York, 
and  without  reference  to  the  construction  or 
effect  of  any  provision  in  the  Constitution,  or 
any  act  of  Congress.  This  court  has  no 
appellate  power  over  the  judgment  of  a  state 
court  pronounced  in  such  a  controversy,  and 
this  writ  of  error  must  therefore  be  dismissed 
for  want  of  jurisdiction." 

If  there  has  been  any  modification  of  the 
views  expressed  in  the  two  cases  just  cited,  it 
has  been  only  in  the  particular  that  it  is  noi 
always  necessary  to  refer  to  the  precise  wonU 
or  to  the  particular  .section  of  the  Constitution, 
under  which  some  right,  title,  privilege,  or  im- 
munity is  claimed,  and  that  it  ia  sufficient  if  it 
appears  affirmatively  from  the  record  that  a 
right,  title,  privilege,  or  immunity  is  specially 
set  up  or  claimed  under  that  instrument  or 
under  tbe  authority  of  the  United  Statea. 

•The  question  was  again  examlnfid  in  [058 
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Saywirdy.  Denny,  158  U.  8. 180, 183, 184. 186 
^9:  941-848].  It  was  stated  in  that  case,  the 
Chief  Justice  delivering  the  oplDion  of  the 
court,  that  certain  propositions  must  be  re- 
garded as  settled,  among  which  were  that  "the 
title,  right,  priyilege,  or  immunity  must  be 
•pecially  set  up  and  claimed  at  the  proper  time 
and  in  the  proper  way,"  and  that  "(be  right 
on  which  the  party  relies  must  have  been 
called  to  the  attention  of  the  court,  in  some 
proper  way,  and  the  decision  of  the  court  must 
have  been  against  the  right  claimed." — citing 
in  support  of  the  first  of  these  propositions 
Miller  v.  Texas,  153  U.  8.  635  [38:  812].  and 
M<yrriwn  y.  WaUon,  154  U.  8.  Ill,  115  [38: 
027.  920],  and  in  support  of  the  second  propo- 
sition the  above  cases  of  Hoyt  v.  TJiomptim  and 
Maxwell  v.  Newhold.  The  Chief  Justice  said : 
'The  contention  is  that  the  result  of  the  rulings 
and  decisions  of  the  trial  court  in  these  respects, 
as  affirmed  by  the  supreme  court,  was  to  hold 
plaintiff  in  error  conclusively  bound  by  the 
judgment  rendered  againtt  Crawford  in  an  ac- 
tion 'in  which  he  was  not  a  party  and  of  which 
he  had  no  notice;'  and  that  this  was  in  effect 
to  deprive  him  of  his  property  without  due 
process  of  law,  or  to  deny  him  the  equal  pro- 
tection of  the  laws,  and  amounted  to  a  decision 
adverse  to  the  right,  privilege,  or  immunity  of 

f>laintiff  in  error  under  the  Constitution  or  be- 
ng  protected  from  such  deprivation  or  denial. 
But  it  nowhere  aflSrmatively  appears  from  the 
record  that  such  a  right  was  set  up  or  claimed 
in  the  trial  court  when  the  demurrer  to  the 
complaint  was  overruled,  or  evidence  admitted 
or  excluded,  or  instnictions  given  or  refused, 
or  in  the  supreme  court  in  disposing  of  the  rul- 
ings below.  .  .  .  We  are  not  called  on  to 
revise  these  views  of  the  principles  of  general 
law  considered  applicable  to  the  case  in  hand. 
It  is  enough  that  there  is  nothing  in  the  record 
to  indicate  that  the  state  courts  weru  led  to  sup- 
pose that  plaintiff  in  error  claimed  protection 
under  the  Constitution  of  the  United  States 
from  the  several  ruliogs,  or  to  suspect  that 
each  ruling  at  made  involved  a  decision  against 
a  right  specially  set  up  under  that  instrument." 
In  harmonv  with  these  views  we  said  at  the 
present  term  in  Chicago  d  N,  W,  R,  Co.v,  Chicago, 
669J164  U.  8.  454, 45?  \ante,  511,  5121:  ♦"It 
is  assigned  in  this  court  for  error  that  the  judg- 
ment of  the  court  of  original  jurisdiction  had 
the  effect  to  deprive  the  railroad  company  of 
its  property  without  due  process  of  law,  in  vio- 
lation of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  But  the  record  does 
not  show  that  the  company  specially  set  up  or 
claimed  in  the  state  courts  or  either  of  them 
any  right  under  the  Constitution  of  the  United 
States.  It  does  not  appear  that  the  attention 
even  of  the  trial  court  was  called  to  the  fact 
that  the  company,  in  any  form  or  for  any  pur- 
nose,  invoked  the  protection  of  that  instrument. 
I^or  does  it  appear  from  the  record  that  any 
Federal  right  was  specially  set  up  or  claimed 
in  the  supreme  court  of  the  state." 

Our  attention  is  called  by  the  plaintiffs  in 
error  to  Armetrong  v.  Athene  County,  41  U.  S. 
16  Pet.  281  [10:  965];  PropHetars  of  Bridceey. 
Eohoken  Land  A  Improv,  Co.  68  U.  8.  1  Wall. 
116,  140  [17:  5711;  Chicago  L.  Ins,  Co.  v. 
yeedles,  113  U.  8.  574  [28:  1084],  and  Dee 
Moinee  Nav.  dk  R,  Co.  v.  Iowa  Ilomeeiead  Co. 
128  U.  8.  562  [81:  202],  as  establishing  the 
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jurisdiction  of  this  court  in  the  present  case. 
Interpreting  the  general  language  in  the  opin- 
ions in  some  of  these  cases  in  toe  light  of  the 
facts  presented  by  them  it  is  clear  that  no  one~ 
of  them  supports  our  jurisdiction  tore-examine 
the  judgment  now  before  us. 

In  Armstrong  v.  Athens  County  our  juris- 
diction was  maintained  upon  the  ground  that 
the  state  court  certified  "on  the  record"  that 
the  validity  of  a  statute  of  Ohio  was  drawn  in 
question,  on  the  ground  of  its  repugnancy  to 
the  Constitution  of  the  United  States,  and  that 
the  decision  was  against  the  validity  of  the 
statute.  In  Proprietors  of  Bridges  v.  Hoboken 
Land  dt  Improv.  Co.  the  court  said  that  the 
true  and  rational  rule  was  that  "the  court  must 
be  able  to  see  clearly,  from  the  whole  record, 
that  a  certain  provision  of  the  Constitution  or 
act  of  Congress  was  relied  on  by  the  party 
who  brings  the  writ  of  error,  and  that  the  right 
thus  claimed  by  him  was  denied."  It  was 
held  in  that  case  that  as  the  record  showed  that 
the  state  court  had  upheld  a  statute  of  New 
Jersey  whose  validity  had  been  questioned  as 
impairing  the  obligation  of  a.  contract,  and 
that  as,  under  the  pleadings,  it  could  not  have 
made  the  final  judgment  complained  of  without 
♦sustaining  the  validity  of  that  act,  this  [060 
court  had  jurisdiction  to  re-examine  that  judg- 
ment. In  Chicago  L.  Ins,  Co,  v.  Needles,  it  was 
said  that,  while  the  supreme  court  of  Illinois 
did  not,  in  terms,  pass  upon  the  claim  that  the 
statutes  there  in  question  were  in  derogation 
of  rights  and  privileges  secured  by  the  Consti- 
tution of  the  United  Slates,  our  jurisdiction 
could  not  be  doubted,  for  the  reason  that  the 
final  judgment  necessarily  involved  an  adjudi- 
cation of  that  claim.  That  language  was  used 
in  a  case  in  which  it  appeared  from  the  record 
that  the  Federal  right  was  specially  set  up  and 
claimed  in  the  inferior  state  court  and  reas- 
serted in  the  supreme  court  of  the  state.  In 
Des  Moines  Nav.  d  R.  Co.  v.  lou^  Homestead 
Co.  the  Federal  right  was  specially  set  up,  be- 
cause it  was  claimed  under  a  decree  or  judg- 
ment of  a  court  of  the  United  States,  the  valid- 
ity of  which  was  disputed  on  the  ground  that 
the  courts  of  the  United  States  had  no  juris- 
diction of  the  suit  in  which  it  was  rendered, 
and  therefore  no  legal  power  or  authority  io 
the  premises.  It  is  manifest  that  none  of  these 
cases  conflict  with  the  views  herein  expressed. 

Without  further  references  to  adjudged 
cases,  we  are  of  opinion  that  the  general  alle- 

fation  or  claim,  in  different  forms,  that  the 
ecree  of  the  Butler  county  circuit  court  was 
passed  against  some  persons  who  were  at  the 
time  dead,  and  against  others  who  were  neces- 
sary parties  but  who  had  no  notice  of  the  pro- 
ceedings, does  not,  within  the  meaning  of  U. 
8.  Rev.  Star.  §  709,  specially  set  up  a  right  or 
immunity  under  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  forbidding  a 
state  to  deprive  any  person  of  his  property 
without  due  process  of  law.  If  it  appeared 
that  the  supreme  court  of  the  state  regarded 
these  general  allegations  as  asserting  such  Fed- 
eral right  or  immunity,  and  denied  the  claim 
so  asserted,  our  jurisdiction  could  be  sustained. 
But  it  does  not  so  appear. 

We  are  of  opinion  that  this  court  is  without 
jurisdiction  to  review  the  final  judgment  of  the 
supreme  court  of  Missouri 
Writ  of  error  dismissed, 
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661]     Be  CHAPMAJ^,  Petitioner, 

(8oe  8.  C.  Reporter*8  ed.  061-072.) 

Witness  testifying  before  committee  of  Congress 
— refusal  to  answer — testimony  oforoker^ju 
risdiction  of  committee—punishment  for  con- 
tempt—jeopardy. 

L  A  question  of  the  constitutionality  of  U.  S.  Bev. 
Stat.  1 103,  excludioir  tbe  claim  of  privilege  by  a 
witness  testify ingr  before  either  House  of  Con- 
flrress  or  any  committee  of  either  House,  cannot 
be  raised  by  a  witness  who  claimed  no  privilege, 
but  refused  to  answer  in  violation  of  fi  IQS,  as 
those  sections  are  not  so  inseparably  connected 
that  1 108  might  not  have  been  enacted  without 
the  other. 

t.  The  provision  that  a  refusal  to  answer  **any 
question  pertinent  to  the  question  under  In- 
quiry** shall  be  a  misdemeanor  does  not  render 
U.  8.  Rev.  StaU  1 102,  fauily  defective  because 
too  broad  and  unlimited  in  its  extent;  but  the 
word  *^any**  will  be  deemed  to  refer  to  matters 
within  the  jurisdiction  of  the  Houses  of  Ck)ngress 
and  questions* pertinent  thereto. 

8.  Asking  a  broker  engaged  in  buying  and  selling 
sugar  stocks  whether  his  firm  was  employed  by 
any  senator  to  buy  or  sell  for  him  any  of  that 
stock  whose  market  price  might  be  affected  by 
tbe  Senate*s  action  is  not  an  unreasonable  search 
into  the  private  affairs  of  the  witness,  when  the 
invefttigation  is  being  made  by  a  committee  of 
the  United  States  Senate  because  of  chafges  that 
some  of  the  senators  had  been  corruptly  in- 
fluenced in  tbe  consideration  of  IcgiElation  which 
would  affect  the  value  of  such  stocks. 

i.  The  failure  of  the  preamble  and  resolutions  of 
the  Senate  of  the  United  States  appointing  a 
committee  to  investigate  charges  of  corruption 
on  the  part  of  senators,  to  specify  that  the  pro- 
ceedings are  taken  for  tbe  purpose  of  censure  or 
expulsion  if  certain  facts  are  disclosed,  does  not 
deteat  tbe  jurisdiction  of  the  committee  of  in  vea- 
tigailon. 

i^  A  delegation  of  the  power  of  a  House  of  Oon- 
gress  to  punish  for  contempt  Is  not  involved 
in  U.  S.  Rev.  Stat.  1 104.  providinAr  for  the  indict- 
ment of  the  person  guilty  of  the  contempt  by  a 
grand  jury  of  the  District  of  Columbia. 

C  A  contumacious  witness  is  not  twice  subjected 
to  jeopardy  for  refusing  to  testify  before  a  com- 
mittee of  the  United  States  Senate,  although  he 
may  be  punished  for  contempt  of  the  Senate 
and  also  indicted  for  a  misdemeanor  under  U.  8. 
Rev.  Stat.  %  102. 

[No.  11,  Original.] 

Argued  March  f^,  1897.     Decided  April  19, 

1897, 

PETITION  for  writ  of  habeas  coipus  to  re- 
lieve tbe  petitioner  from  restraint  of  bis 
liberty  by  tbe  Marshal  of  tbe  United  States  for 
tbe  District  of  Columbia  under  a  judgment  df 
tbe  Supreme  Court  of  that  District  convicting 
bim  under  U.  S.  Rev.  Stat.  ^  102,  for  refusing 
to  answer  questions  as  a  witness  before  a  com- 
mittee of  tbe  Senate,  and  a  sentence  in  pur- 


suance of  said  judginent  tbat  tbe  petitioner  be 
imprisoned  in  the  jail  of  said  District  or  pay  a 
fine.     Writ  denied. 

See  same  case,  5  App.  D.  C.  123,  156  U.  S. 
211  (39:  401).  24  Wash.  L.  Rep.  251,  207»  164 
U.  S.  436  {anU,  504). 

Statement  by  Mr.  Cbief  Justice  Fuller: 

This  is  a  petition  for  a  writ  of  habeas  corpus, 
filed  on  leave,  and  a  rule  tbereon  entered,  to 
which  return  was  duly  made. 

Tbe  petition  alleges  as  follows:  Tbat  peti- 
tioner IS  a  citizen  of  tbe  United  States,  a  resi- 
dent of  tbe  city  of  New  York,  in  tbe  state  of 
New  York,  and  tbat  be  is  now  restrained  of 
bis  liberty  by  tbe  marshal  of  tbe  United  States 
for  tbe  District  of  Columbia.  Tbat  on  tbe 
1st  of  October,  1894,  in  tbe  supreme  court  of 
tbe  District  of  Columbia,  holding  a  criminal 
term,  tbe  grand  jury  impaneled  in  said  court  at 
said  term  thereof  found  an  indictment  against 
petitioner  based  on  U.  S.  Rev.  Stat,  g  102,  to 
which  petitioner  filed  a  demurrer  alleirins^, 
among  other  objections,  the  unconstitution- 
ality of  tbe  acts  of  Congress  on  which  tbe  in- 
dictment was  based;  tbat  the  demurrer  was 
overruled  and  petitioner  ordered  to  plead 
thereto:  tbat  tbe  court  of  appeals  for  tbe  Dis- 
trict *of  Columbia  allowed  an  appeal  f  rom[002 
tbe  order  overruling  tbe  demurrer  and  subse- 
quently affirmed  It  {Chapman  ▼.  United  States, 
5  App.  D.  C.  122),  whereupon  petitioner  ap- 
plied to  this  court  for  leave  to  file  a  petition  for 
a  writ  of  habeas  corpus,  which  application  was 
denied.  Re  Chapman,  156  U.  S.  211  [39: 401J. 
Tbat  thereafter  petitioner  filed  a  petition  m 
tbe  court  of  appeals  for  a  writ  of  probil^ition 
to  prevent  tbe  trial  court  from  unlawfully  as- 
suming jurisdiction  to  try  petitioner  on  said 
indictment,  wbicb  petition  was  denied,  and 
thereupon  petitioner  duly  prosecuted  an  ap- 
peal and  writ  of  error  to  tbia  court  from  such 
order  denying  said  petition,  which  are  still 
pending,  this  court  having  refused  to  advance 
tbe  cause;  and  having  also  declined  to  stay  tbe 
proceedings  below.  Tbat,  thereupon,  tbe  trial 
of  tbe  petitioner  under  tbe  indictment  was  pro- 
ceeded with  and  a  verdict  of  guilty  returned; 
motions  in  arrest  of  judgment  and  for  a  new 
trial  were  made  and  overruled;  and  on  Feb- 
ruary 1,  1896,  tbe  trial  court  entered  lis  judg- 
ment and  sentence  on  said  verdict,  that  peti- 
tioner be  imprisoned  in  tbe  jail  of  tbe  District 
of  Columbia  for  tbe  period  of  one  month  from 
date  of  arrival,  and  to  pay  a  fine  of  $100,  from 
wbicb  judgment  and  sentence  petitioner  prose- 
cuti  d  an  appeal  to  tbe  court  of  appeals;  tbat 
court  affirmed  tbe  judgment  and  sentence  of 
tbe  trial  court  (Chapman  v.  United  6ta<s«.  24 
Wash.  L.  Rep.  251),  but  allowed  a  writ  of  er- 
ror to  remove  tbe  cause  to  this  court  for  re- 
view (24  Wash.  L.  Rep.  297),  which  was  dis- 
missed for  want  of  jurisdiction.  Ohapman  v. 
United  States,  164  U.  S.  436  [ant$,  504]. 

Tbat  petitioner  was  then  surrendered  in  open 
court  by  bis  bondsmen  and  committed  into  tbe 
custody  of  tbe  United  States  marshal  for  the 


NOTK.— J.8  to  power  of  Conffreas  to  regulate  eom^ 
merce,  see  notes  to  Qibt)ons  v.  Ogden,  6: 23,  and 
Brown  v.  Maryland,  6: 878. 

Aa  tu  power  of  Congress  over  territories^  see  note 
to  First  Nat.  Bank  v.  Fankton  County,  25:  lOAft. 

As  to  eompeteney  of  wiinssaes  In   UnUsd  SUkUs 

tlo4 


ooiffts  In  dvU  eases:  how  far  governed  by  sCato  ksws^ 
•see  note  to  Yanoe  v.  Campbell,  17: 16BL 

As  to  when  peison  is  in  jeopardy;  wkssi  MY 
may  be  discharged  without  a  venhet;  fwumr  o^ 
quittal  or  eonvlctlon,  see  notes  to  Ex  parts  LaQg% 
a:  80,  and  United StatM  v.  Fenikielffw 
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District,  who  now  holds  and  confines  him  and 
deprives  him  of  his  liberty. 

The  petition  further  alleged  that  the  act  of 
Congress  under  which  petitioner  was  prose- 
cut^  was  unconstitutional,  and  the  imprison- 
ment of  petitioner  unlawful,  on  various 
grounds  set  forth  at  length. 

Petitioner  attached  duly  certified  copies  of 
the  record  and  proceedings,  judgment  and  sen- 
663]  tence,  under  the  aforesaid  ^indictment 
against  him,  and  prayed  that  the  same  be  con- 
sidered in  connection  with  the  petition;  and 
also  referred  to  the  record  in  the  matter  of  the 
application  of  petitioner  for  a  writ  of  prohibi- 
tion. 

The  Indictment  averred  that  the  House  of 
Representatives  had  passed  a  certain  tariff  bill, 
which  was  pending  in  the  Senate,  with  a  very 
large  number  of  proposed  amendments  thereto, 
during  the  months  thereafter  mentioned,  and, 
among  them,  certain  amendments  providing 
for  duties  on  sugar  different  from  the  provi- 
sions of  the  bill  as  it  had  been  sent  to  the  Sen- 
ate, the  adoption  or  rejection  of  which  by  the 
Senate  would  materially  affect  the  market 
value  of  the  stock  of  the  American  Sugar  Re- 
fining Company.  That  the  Senate  adopted  a 
preamble  and  resolutions  raising  a  special  com- 
mittee and  clothing  it  with  full  power  of  in- 
vestigation into  certain  charges  made  in  desig- 
nated newspapers  that  members  of  the  Senate 
were  yielding  to  corrupt  influences  in  the  con- 
sideration of  said  legislation.  That  the  inves- 
tigation was  commenced,  and,  in  the  course  of 
it,  petitioner,  being  a  member  of  a  firm  of 
stock  brokers  in  the  city  of  New  York,  deal- 
ing in  the  stock  of  the  American  Sugar  Refin- 
ing Company,  appeared  as  a  witness  and  was 
asked  whether  the  firm  of  which  the  witness 
was  a  member  had  bought  or  sold  what  were 
known  as  sugar  stocks  during  the  month  of 
Februarv,  1894.  and  after  the  1st  day  of  that 
month,  for  or  in  the  interest,  directly  or  indi- 
rectly, of  any  United  States  senator.  Had  the 
firm,  during  the  month  of  March,  1894,  bought 
or  sold  any  stocks  or  securities,  known  as 
sugar  stocks,  for  or  in  the  interest,  directly  or 
indirectiv,  of  any  United  States  senator?  Had 
the  said  firm  during  the  month  of  April  done  so? 
Had  the  said  firm  during  the  month  of- May  done 
so?  Was  the  said  firm  at  that  time  carrying  any 
sugar  stock  for  the  benefit  of,  or  in  the  interest, 
directly  or  indirectly,  of  any  United  States  sen- 
ator? But  petitioner  then  and  there  wilfully 
refused  to  answer  each  of  the  questions  so  pro- 
pounded, all  of  which  were  pertinent  to  the  in- 
quiry then  and  there  being  made  by  the  said 
committee  under  the  resolutions  aforesaid. 

Mesin.  Geor^^e  F.  Edmonds,  A.  J.  Dit- 
tenhoefer,  and  Jeremiah  M,  Wilson,  for 
petitioner: 

The  act  of  Congress  upon  which  the  indict- 
ment was  based  and  conviction  had  is  uncon- 
stitutional. 

As  applied  to  the  present  case,  U.  8.  Rev. 
Btat.  g  102,  provides  that  if  any  person,  sqm- 
moned  as  a  witness,  having  appeared,  "refuses 
to  answer  anv  question  pertinent  to  the  ques- 
tion under  inquiry,"  he  ''shall  b^  deemed 
guilty  of  a  misdemeanor,"  etc. 

Section  108  provides  that  he  shall  not  be 
privileged  to  refuse  to  testify  on  the  ground 
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that  his  testimony,  or  the  production  of  the 
paper,  may  tend  to  disgrace  him  or  render 
him  infamous. 

These  two  sections  are  parts  of  one  scheme, 
and  they  are  inseparable. 

The  provisions  of  this  act  are,  in  substance 
and  effect,  precisely  as  though  it  had  been  en- 
acted as  follows:  If  any  person  summoned 
before  a  committee  of  the  Senate  shall  refuse  to 
testify,  even  though  his  testimony  may  tend  to 
criminate  him,  he  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  punished,  etc. 

The  intent  of  Congress  is  clearly  expressed, 
and  no  pari  of  the  act  can  be  judicially  elimi- 
nated so  as  to  relieve  some  other  part  of  the 
virus  that  permeates  the  whole. 

Baldwin  v.  Franks,  120  U.  8.  679  (80:  766); 
Presser  v.  Illinois,  116  U.  S.  252  (29: 615);  Poin- 
dexter  v.  Qreenhow  (**  Virginia  Coupon  Cases") 
114U.  S.  270  (29: 185);  United  States  v.  Reese, 
92  U.  S.  214  (23:  563);  United  States  v.  SteffenS 
{'*  Trade-Mark  Casa^*)  100  U.  S.  82  (25:560). 

Section  102  of  the  Revised  Statutes,  upon 
which  this  indictment  is  based,  is  an  attempt 
to  delegate  to  the  courts  the  power  of  the  re- 
spective Houses  to  punish  for  contempt,  and  is 
unconstitutional  for  that  reason. 

Cooley,  Const.  Lim.  4th  ed.  ♦138;  McCrary, 
Elections,  §§  848,  349;  Williamson  v.  Sickles, 
2  Elect.  Cas.  288;  Harrison  v.  Davis,  2  Elect. 
Cas.  241;  Paine,  Elections,  |§  974.  100:1 

Congress  cannot  limit  or  impose  restrictions 
upon  the  President's  power  to  pardon. 

United  States  v.  Klein^  U.  S.  13  Wall.  128 
(20:  519);  Armstrong  v.  tfnited  States,  80  U.  S. 
18  Wall.  154  (20:  614);  Pargoud  v.  United 
States,  80  U.  S.  13  Wall.  156  (20: 615);  Ex  parts 
Oarland^nV,  S.  4  Wall.  333(18:366). 

Surely,  if  it  is  beyond  the  power  of  Congress 
to  impair,  restrain,  limit,  or  otherwise  control 
that  distinct  prerogative  of  the  President,  the 
pardoning  power,  ii  must,  upon  the  same 
reasons  and  principle,  be  equally  bevood  the 
power  of  the  Houses  of  Congress,  and  of  each 
of  them,  respectively,  to  restrain  or  limit  those 
separate  functions  of  the  Houses,  respectively, 
which  are  conferred  upon  them  by  the  Consti- 
tution, including  this  indispensable  power  to 
punish  for  contempt. 

The  rule  does  not  warrant  the  avoidance  of 
unconstitutionality  of  a  statute  by  forcing  upon 
its  language  under  construction  a  meaning 
which,  upon  a  fair  test,  is  repugnant  to  its 
terms. 

Bigelow  v.  West  Wisconsin  B.  Co.  27  Wis. 
478;  French  v.  Tescfiemaker,  24  Cal.  518; 
People  V.  San  Francisco  <k  A,  B.  O.  86  CaL 
606;  Attorney  General  v.  Eau  Claire,  87  Wis. 
400;  Spraiffue  v.  Thompson,  118  U.  S.  90  (30: 
115);  United  States  v.  Beese,  92  U.  S.  214  (23: 
563);  Bishop,  Written  Laws,  §90. 

There  is  a  limitation  on  ^e  power  of  the 
courts  to  enforce  disclosure  of  private  affairs. 

Be  Pacijic  B.  Com.  32  Fed.  Rep.  241;  Inter- 
state Commerce  Commission  v.  Brimson,  154  U. 
S.  485  (38:  1060),  4  Inters.  Com.  Rep.  545; 
Whitcomb^s  Case,  120  Mass.  118,  21  Am.  Rep. 
502;  Mclntyre  v.  Mancius,  8  Johns.  Ch.  45-47; 
Wilson  V.  WMer,  2  Gray,  558;  Story,  Eq.  PI. 
10th  ed.  §  318. 

Restraints  upon  the  courts,  created  by  the 
4th  and  5th  Amendments  to  the  Constitution, 
protective  of  private  rights  and  liberties,  are 
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equally  applicable  to  proceedings  io  legislative 
bodicfi. 

Emery's  Case,  107  Mass.  173, 9  Am.  Rep.  22; 
CviUen  V.  Com.  24  Gratt.  624;  UniUd  Stales  v. 
James,  60  Fed.  Rep.  261;  Kilhourn  ▼.  Thomp- 
son, 103  U.  S.  16y  (26:  377);  Cooley,  Const. 
Lim.  4tb  ed.  ♦299. 

Contempt  proceedings  must  take  on  the 
definiteness  of  judicial  prosecution. 

I^'exD  Orleans  v.  New  York  Mail  S.  8»  Co,  87 
U.  8.  20  Wall.  387,  892  (22:  354,  857);  Hayes 
y.  Fucher,  103  U.  8.  122  (20:  96);  Ex  parte 
Kfarvey,  20  U.  8.  7  Wheat.  39  (5:  391);  Corbt'n 
V.  notes,  84  Fed.  Rep.  699;  Re  Pacific  R.  Com, 
82  Fed.  Rep.  250;  Kempe  v.  Kennedy,  9  U.  S. 
5  Cranch,  173  (3:  70);  Willifimson  v.  Berry,  49 
U.  8.  8  How.  495(12: 1170):  Thompsons.  Whit- 
man,  85  U.  8.  18  Wall.  457  (21 :  897);  Knotcles 
V.  Logansport  Gaslight  d  C,  Co.  86  U.  S.  19 
Wall.  58  (22:  70);  Pennoyer  ▼.  Neff,  95  U.  8. 
714  (24:  565). 

The  record  must  affirmatively  show  all  the 
facts  necessary  to  create  jurisdiction.  The 
facts  which  must  be  shown  to  exist  before  the 
matter  can  be  within  the  jurisdiction  of  an 
inftrior  court,  and  which  can  be  inquired  into 
collnterally,  are  such  as,  in  the  absence  of 
which,  the  court  cannot  rightfully  hear  and 
determine  acy  question  touching  the  matter  in 
controversy. 

Stannian  ▼.  Davis,  1  Salk.  404;  Commission' 
ers'  Court  v.  TJiompson,  18  Ala.  694;  Keenan 
V.  Commisfdoners*  Court,  26  Ala.  668;  State  ▼. 
Ely,  43  Ala.  508;  Hall  v.  ffowd,  10  Conn.  514, 27 
Am.  Dec.  690;  Proctor  v.  Stat^,  5  Harr.  (Del.) 
8?57:  Gray  v.  McNeal,  12  Ga.  424;  Chicago  v. 
Ruck  Island  R.  Co,  20  111.  280;  Clay  County 
Cumrs.  V.  Markle,  46  Ind.  96;  Gay  ▼.  Lloyd, 
1  G.  Greene,  78;  Wight  v.  Warner,  1  Dougl. 
(Mich.)  384;  State  v.  Mettger,  26  Mo.  65; 
Bcvjen  Tump.  Co,  v.  State,  WaUer,  25  N.  J. 
L.  554;  People  v.  Koeber,  7  nill.  39;  Clyde  d 
R.  PI,  Road  Co.  ▼.  Parker,  22  Barb.  323;  Nor- 
Ker/ian  Street,  81  Pa.  849;  Barrett  v.  Crane, 
10  Vl.  246;  Grignon  v.  Astor,  43  U.  8.  2  How. 
819,  341  (11:  280,  292):  Peacock  ▼.  Btll,  1 
Saund.  (Wms.  ed.)  73,  74;  Byrd  v.  State,  1 
How.  (Miss.)  163,  178.  Harvey  v.  Tyler,  69  U. 
S.  2  Wall.  840  (17:  873j;  Heiiry  v.  Estes,  127 
^lass.  474;  Aeioman  v.  Manning,  8ft  Jnd.  422; 
Fahei/  v.  Mottu,  67  Md.  250:  Uendrick  v. 
Wf.iitemore,  105  Mass.  23;  Wells  v.  Stevens,  2 
Grav,  115;  Sayles  v.  Briggs,  4  Met.  421;  Nye 
V.  ktilam,  18  Vl.  594:  Wright  v.  Fletcher,  12 
Vt.  431:  2  Freem.  Judcm.  §527,  and  cases 
cited;  Cooley.  Const.  Lim.  4th  ed.  508,  509, 
and  note;  1  fiishop,  Crim.  Proc.  §  236,  note  8, 
also  §1169. 

There  are  no  presumptions  in  favor  of  guilt. 

People,  McDonald,  v.  Keeter,  99  N.  Y.  463. 
62  Am.  Rep.  49. 

An  imprisonment  by  orders,  judgments,  or 
decrees  made  in  absence  of  jurisdiction  are 
absolutely  void  in  law  and  constitute  a  false 
imprisonment;  and  also  in  so  far  as  relates  to 
such  imprisonments  not  involving  mere  error, 
but  bein^  void  owing  to  the  absence  of  power 
or  jurisdiction,  and  being  relievable  on  habeas 
corpus,  the  same  thing  ia  found  in  a  great 
multitude  of  cases. 

Ex  parte  Wihon,  114  D.  8.  417  (29:  89); 
Maekin  ▼.  United  States,  IVl  U.  8.  848  (29: 
909;  Ex  parte  Bain,  121  U.  S.  1  (80:  849);  Ex 
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parte  Siebold,  100  U.  8.  871  (25: 717);  SxparU 
Clarke,  100  U.  8.  899  (25:  715);  Ex  partg 
Lange,  85  U.  8.  18  Wall.  163  (21:  872);  Ex 
parte  Nielsen,  131  U.  8.  176(33:118);  ^parie 
Snow,  120  U.  S.  274  (80:  658);  Ex  parte  Row- 
land, 104  U.  S.  604  (26:  861);  Ex  parte  Fisk, 
118  U.  8.  713(28:  1117);  Ex  parte  Ayers.  128 
U.  S.  443  (31:  216);  Ex  parte  Savyer,  124  U.  8. 
200  (31:  402);  J^aidsY.  Cooley,  113  U.  8.  280 
(28: 984);  Kx parte  Terry,  128  U.  8.  289  (32:405). 

Mr.  Holmes  Conrad*  Solicitor  General, 
for  respondent: 

Sections  102, 103,  and  104,  Rev.  SUt  are  con- 
stitutional. 

United  States  ▼.  Palmer,  16  U.  8.  8  Wheat 
610  (4:  471);  United  States  v.  Eirby,  74  U.  S. 
7  Wall.  486  (19:  280);  Church  of  Holy  Trinify 
V.  United  States,  143  U.  S.  462  (86:  229). 

Contempts  of  court  have  always  been  deemed 
to  be  misdemeanors.  It  was  early  indictable 
to  disobey  a  judicial  order. 

1  Bishop,  Crim.  Law,  g  240. 

Such  contempts  are  in  the  nature  of  t 
breach  of  the  peace. 

Ex  parte  Whitchurch,  1  Atk.  55. 

This  act  does  not  purport  to  strip  the  Senate 
of  its  power  to  punish  for  contempts. 

Proceedings  for  contempt  and  by  indict- 
ment for  the  offense  are  entirely  distinct,  and 
neither  proceeding  ia  a  bar  to  the  other.  Thej 
may  be  cumulative. 

1  Bishop.Crim.  Law,  §  1067;  StaUY.  Woodfin, 
6  Ired.  L.  199,  42  Am.  Dec.  161;  State  ▼.  Will- 
iams, 2  Speers,  L.  26;  Foster  v.  Com.  8Watta 
&  8.  77;  Yates  v.  Lansing,  9  Johns.  885,  6 
Am.  Dec.  290. 

An  act  may  be  made  indictable  and  punish- 
able by  both  state  law  and  Federal  law. 

Fox  V.  Ohio,  46  U.  8.  5  How.  410  (12:  218). 

In  Interstate  Commerce  Commission  v.  Brim- 
son,  154  U.  8.  485  (38: 1060),  4  Inters.  Com. 
Rep.  545,  this  court  said:  "£zcept  in  the 
particular  instances  enumerated  in  the  Con- 
stitution and  considered  in  Anderson  v, 
Dunn,  19  U.  8.  6  Wheat.  204  (5:242).  and 
in  Kilbonm  ▼.  T?iompson,  103  U.  8.  188-190 
(26:  377-386).  of  the  exercise  by  either  House 
of  Congress  of  its  right  to  punish  disorderly 
behavior  upon  the  part  of  ita  members,  and  to 
compel  the  attendance  of  witnesses  and  the 
production  of  papers  in  election  and  impeach- 
ment cases,  and  in  cases  that  may  involve  the 
existence  of  those  bodies,  the  power  to  impose 
fine  or  punishment,  in  order  to  compel  the 
performance  of  a  legal  duty  imposed  by  the 
United  States,  can  only  be  exerted,  under  the  law 
of  the  land,  by  a  competent  judicial  tribunal 
having  jurisdiction  in  the  premises." 

Whitcomb's  Case,  120  Mass.  118.  21  Am.  Ren. 
502.  and  authorities  there  cited;  People,  Mo- 
Donald,  ▼.  Eeder,  99  N.  T.  487,  52  Am. 
Rep.  49. 

If  an  intent  ia  unnecessarily  alleged,  it  can- 
not, as  a  rule,  affect  the  validity  of  the  indicts 
ment,  nor  need  it  be  proved,  for  it  will  be  re- 
jected as  surplusage. 

Clark.  Crim.  Proc.  192,  881.  882;  Whait. 
Crfm.  Ev.  §  158;  Rex  v.  Biggins,  2  East,  5; 
Bex  V.  Jones,  2  Barn.  &  Ad.  oil. 

This  is  not  a  proper  case  for  the  exercise,  by 
the  Supreme  Court  of  the  United  States,  of  itt 
discretionary  power  to  review  by  certiorari. 

ExparU  Lau  (ho  Beuf,  141  U.S.  587  (85: 800)^ 
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It  may  be  tme  that  no  other  case  has  ever  ameDded  by  an  act  entitled  "An  Act  Amend- 

come  before  this  court  presenting  the  question  ingtbe  'Provisions  of  the  Second  Section  [666 

of  the  power  of  a  committee  of  Congress  to  of  the  Act  of  January  Twentv-Fourth.Eighteen 

require  a  witness  before  it  to  answer  such  Hundred  and  Fifty-Seven,  ^Enforcing  the  At- 

a uestions  as  were  propounded  to  this  petitioner,  tendance  of  Witnesses  before  Committees  of 

;ut  U.  S.  Rey.  Stat.  chap.  7.  tit.  2,  is  clear  Either  House  of  Congress,"  approved  January 

and  distinct  as  to  the  existence  of  power;  and  24,  1862  (12  Stat,  at  L.  883,  cbap.  11);  X  both 

Kilboum  V.  Thompson,  103  U.  S.  168  (26:  877);  of  which  are  given  in  the  margin. 

Interttati  Commerce  Commmion  v.   Brimion,  From  the  record  of  the  proceedings  on  the 

154  U.  8.  485  (38: 1060),  4  Inters.  Com.  Hep.  trial,  accompanying  and  made  part  of  the  pe- 

545;  People  v.  Sharp,  107  N.  Y.  445;   People,  tition,  it  appears  that  petitioner,  in  declining 

McDonald,  v.  KeeUr,  82  Hun,  588;  and  Horey  to  answer  the  questions  propounded,  expressly 

v.  Foster,  118  Ind.  508, — seem  to  be  conclusive  stated  that  he  aid  not  do  so  on  the  ground  that 

as  to  the  frequency  of  its  exercise  in  Federal  to  answer  might  expose  him,  or  tend  to  expose 

and  state  legislatures.  him,  to  criminal  prosecution;  nor  did  be  object 

that  bis  answers  might  tend  to  disgrace  him. 
Mr.  Chief  Justice  Fuller  delivered  the  opin-  Section  108  bad,  in  tact,  no  bearing  on  the  con- 
ion  of  the  court:  troversy  in  regard  to  this  witness,  and  it  is  dif- 
It  is  insisted  that  the  supreme  court  of  the  ficult  to  see  how  he  can  properly  raise  the 
District  of  Columbia,  sitting  as  a  criminal  question  as  to  its  constitutionality,  noiwith- 
court,  bad  no  jurisdiction:  that  the  questions  standing  §  859.  And  we  cannot  concur  in  the 
were  not  authorized  under  the  Constitution;    — — ,, 

and   that  the  act  of  Congress  under  which  Sn'irbe?^g'o'S8/T[;oSSr"^°^hS'7ban;?ffit? 

petitioner  was  inaictea  and  tned  is  unconstitu-  make  default,  or  who,  uppearinR.  shall  refuse  to 

tional.     Sections  102,  103,  and  104,  and§  859,  answer  any  question  pertinent  to  the  matter  of  in- 

bee.  102.  Jb/very  person  who,  having  been  dition  to  the  pains  and  penalties  now  existinir,  be 

summoned   as  a  witness   by  the  authority  of  liable  to  indictment  as  and  for  a  misdemeanor,  iu 

either  House  of  Congress  to  give  testimony  or  any  court  of  the  United  siates  having  Jurisdiciion 

♦^  »*^x^.i^»  «^.r^«*<.  »,^/x»  .«»  »^»«f«.  .,»^^.  <..  tfaereof .  Bnd.  On  COH victJou.  shflll  ony  8  finc  not  ox- 

to  produce  papers  upon  any  matter  under  in-  ceedinjr  Sl.OUO  and  not  less  than  $100  and  suffer  im- 

quiry  before  either  House,  or  any  committee  prisonment  in  the  common  juil  not  less  than  one 

of  either  House  of  Congress,  wilfully  makes  monthnor  more  than  twelvemonths. 

A^t«.^yU    ^»  «tK/^    k.»:»/J^  «»^«..^ri  w.r..o««  4^  "Sec.  2.  That  no  pei-son  examined  and  testifying 

default,  or  who,  havmg  appeared  refuses  to  before  either  House  of  Con^^ress,  or  any  oomraitt4 

answer  any  question  pertment  to  the  question  of  cither  House,  shall  he  held  to  answer  criminally 

under  inquiry,  shall  be  deemed  guilty  of  a  mis-  *°  any  court  of  Justice,  or  subject  to  any  penalty 

tnan  fl,UUO  nor  less  than  f  100,  ana  imprison-  Contrress  or  any  committee  of  either   House  as 

ment  in  a  common  jail  for  not  less  than  one  to  which  he  shall  have  testified  whether  before 

month  nor  more  than  twelve  months.  <^^  ^J^^^  thedate  of  this  act,  and  that  no  statement 

Vio     "^»  '"^'-^"""f  *"'*•'.'' *""."™'  made  or  paper  produced  by  any  witness  before 

bee.  1U3.     SiO  Witness  is  privileged  to  re-  either  House  of  Congrress  or  before  any  committee 

fuse  to  testify  to  any  fact,  or  to  produce  any  of  either  House,  shall  be  competent  testimony  in 

paper,  respecting  which  he  shall  be  examined  *°y  "*?i^°5^^  proceeding  againstsuch  witness  in 

k„\>«/u^- Vi^  -/*^*  ril   «••  ^n- ^Ac»u*itit«  any  court  of  Justice:  and  no  witness  shall  hereatter 

by  either  House  of  Congress,  or  by  any  com-  be  allowed  to  refuse  to  testify  to  any  fact  or  to 

mittee  of  either  House,  upon  the  ground  that  produce  any  paper  touching  which  he  shall  be  ex- 

bis  testimony  to  such  fact  or  his  production  of  a  mined  tf^  either  House  of  Con  jrross.  or  any  com- 

..,r.i«  ^^^^^  ;«-«  ^^^A  t^  ^4«««„««  vi™,  ^\*\.  mtttee  of  either  House,  for  the  reason  that  his  te»- 

8uch  paper  may  tend  to  disgrace  him  or  other-  timony  touching  such  fact  or  the  production  of 

wise  render  him  infamous.  such  paper  may  tend  to  disgrace  him  or  otherwise 

•'Sec.  104.  Whenever  a  witness  summoned  render  him  infamous:    Proi*ided,  That  nothtnflr  in 

«■  *nonf{rvn<^   !.«  c  1  oo  #««!«  ♦*>  *^««:r»   ^^A  #1,^  thls  act  shsll  be  construed  to  exempt  any  witness 

as  mentioned  in  1 102  fails  to  testify,  and  the  fpom  prosecution  and  punishment  for  perjury 

facts  are  reported  to  either  House,  the  Presi-  committed  by  him  in  testifying  as  aforesaid, 

dent    of    the  Senate  or  the  Speaker  of  the  "Sec  3.  That  when  a  witness  shall  fail  to  testify. 

House    fifl  the  PAflP  Tnnv  he    nhflll   rv>rfifv  tha  as  provided  in  the  previous  sections  of  this  act,  and 

nouse,  as  ine  case  may  oe,  snail  certify  ine  the  facts  shall  be  re.iorted  U)  the  House,  it  shall  be 

fact  under  the  seal  of  the  Senate  or  House  to  thedutyottheSpfeakerof  theHouseorthePresident 
the  district  attorney  for  the  District  of  Colum-  of  the  Senate  to  certify  the  fact  under  the  seal  of  the 
bia  whofiA  diitv  it  shall  h«  tn  hrino-  thp  mattt^T  House  or  Senate  to  the  district  attorney  for  tho  Dls- 
Dia,  wnose  ouiy  n  snail  De  to  bring  tbe  matter  trict  of  Columbia  whose  duty  it  shall  be  to  bring  the 
before  the  grand  jury  for  their  action."  matter  before  the  grand  Jury  for  then:  action.** 
665]*"  Sec.  859.  No  testimony  given  by  a  wit- 
ness before  either  House,  or  before  any  commit-  t  *"rbat  the  testimony  of  a  witness  examined  and 
tee  of  either  House  of  Conffresa  shall  be  used  ra  testifying  before  either  House  of  Congress,  or  any 
Tnilil^!:^  L^^^J^iJ^i  J  '  A'  •  ?  committee  of  either  House  of  Congress,  shall  not 
evidence  in  any  criminal  proceeding  against  be  used  as  evidence  in  any  criminal  proceeding 
bim  in  any  court,  except  in  a  prosecution  for  againstsuch  witness  in  any  court  of  Justice:    Pro- 

ejrjury  committed  in  giving  such  testimony,  vide^l  however.  That  no  official  paper  or  record, 

nf  on  /^ffioioi  ,^.,^4.,.  aL  ,^^^^a  X>.«^««I^   if.!  produccd  by  such  witness  on  such  examination, 

ut  an  official  paper  or  record  produced  by  shall  be  held  or  taken  to  be  included  within  the 

bim  is  not  within  the  said  privilege."  privilege  of  said  evidence  so  to  protect  such  wit- 

These  sections  were  derived  from  an  act  of  ^^^  f^™  »'*y  criminal  proceeding  as  aforesaid: 

Tnniiflrc  9J.   1ft«?7   0ntifioH«<An   A /.»   M^r^..Ai?r  and  no  witness  Shall  hereafter  l>e  allowed  to rnf use 

January  4J4.  1»57.  entitled     An  Act  More  Ef-  to  testify  to  any  fact,  or  to  produce  any  pai>cr 

fectually  to  Enforce  the  Attendance  of  Wit-  touching  which  he  shall  be  examined  by  either 

nesses  on  the  Summons  of   Either  House  of  House  of  Congress,  or  any  committee  of  either 

Congresa  and  to  Conjpel  Tbem  to  Discover  »°S1iJ2^V'TeT.^d'u!i*,.r ifyu^cS^JarrmS? 

lestimony  (11  Stat,  at   L.   155,  chap.  I9),t  as  tend  to  disgrace  him  or  otherwise  render  him  m- 

—— — — ^ — famous:  ProiHded,  That  nothing  in  this  act  shall  t>e 

t '*That  any  person  summoned  as  a  witness  by  construed  to  exempt  any  witness  from  prosecution 

the  authority   of  either  House  of  Congress  to  and  punishment  for  perjury  committed  by  bim  io 

give  testimony  or  to  produce  papers  upon  any  testifying  as  aforesaid.** 
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Tiew  that  §§  103  and  103  are  so  inseparably 
coDDected  that  it  can  be  reasoDably  coocluded 
tbat  if  §  103  were  not  sustainable,  ^  102 
would  therefore  be  invalid.  In  other  words, 
we  do  not  think  tbat  there  is  ground  for  the 
belief  tbat  Congress  would  not  have  enacted 
§  102,  if  it  had  been  supposed  that  a  particular 
class  of  witnesses,  to  which  petitioner  did  not 
belonff.  if  they  refused  to  answer  by  reason  of 
constitutional  privilege,  could  not  be  deprived 
of  that  privileee  by  ^  103. 
607]  *Laying  ^  103  out  of  view,  we  are  of 
opinion  that  ^$  102  and  104  were  intended,  in 
thelanguacreofthetifleoftheoriginalact of  Jan- 
uary 24,  1H57,  ••more  effectually  to  enforce  the 
atteudunce  of  witnesses,  on  the  summons  of 
cither  House  of  Congress,  and  to  compel  them 
to  discover  K'Stimony."  To  secure  this  result 
it  was  provided  that  when  a  person  suaimoned 
as  a  witness  by  either  House  to  give  testimony 
or  produce  papers,  upon  any  matter  under  in- 
quiry before  eitber  House,  or  any  committee 
of  either  House,  wilfully  fails  to  appear,  or, 
appearing,  refuses  to  answer  ''any  question  per- 
tineut  to  the  question  under  inquiry,"  be  shall 
be  deemed  guiliv  of  a  misdemeanor  and  pun- 
ished nrroniiRgly.  And  it  was  also  provided 
tbat  when,  under  such  circumstances,  the  facts 
are  reported  to  either  House,  the  President  of 
the  Senate  or  the  Speaker  of  the  House,  as  the 
case  miiv  l»e,  shall  certify  the  fact  under  the 
senl  of  the  Senate  or  House  to  the  district  at- 
toiney  for  the  District  of  Columbia,  that  the 
mutter  may  be  brought  before  the  grand  jury 
for  their  action. 

It  is  true  that  the  reference  is  to  "any"  mat- 
ter under  inquiry,  and  so  on,  and  it  is  suggested 
that  this  is  faiHllly  defective  because  too  broad 
and  unlimited  in  its  extent;  but  nothing  is  bet- 
ter settled  than  that  statutes  should  receive  a 
sensihle  construction,  such  as  will  effectuate 
the  l('gisl>itiv(>  intention,  and. if  possible, so  as  to 
avoid  an  unjust  or  an  absurd  conclusion  {Lau 
Ow  Beir  V.  United  States,  144  U.  S.  47,  59  [36: 
340,  345]),  and  we  think  that  the  word  •'any," 
as  used  in  these  sections,  refers  to  matters 
within  the  jurisdiction  of  the  two  Houses  of 
Con^ire  s,  before  them  for  consideration  and 
proper  for  their  action;  to  questions  pertinent 
thereto:  and  to  facts  nr  papers  bearing  thereon. 
When  the  facts  are  reported  to  the  particular 
House,  the  question  or  questions  may  un- 
doubtedlv  be  withdrawn  or  modified,  or  the 
presiding  officer  directed  not  to  certify;  but  if 
such  a  contingency  occurs,  or  if  no  report  is 
made  or  certificate  issued,  that  would  be  mat- 
ter of  defense,  and  the  facts  of  report  and  cer- 
tificate need  not  be  set  out  in  an  indictment 
under  the  statute.  In  this  case  we  must  as- 
sume that  there  was  such  report  and  certificate, 
and  indeed  we  do  not  understand  this  to  be 
controverted,  as  it  could  not  well  be  in  view  of 
608]  •the  Senate  proceedings  as  disclosed  by 
its  journal  and  otherwise.  Senate  Journal,  53d 
Cong  2d  Sess.  p.  238:  Senate  Rep.  No.  477,  53d 
Cong  2d  Sess.  p.  238;  Rec.  53d  Cong.  2d 
Sess.  p.  6143 

Under  the  Constitution  the  Senate  of  the 
United  States  has  the  power  to  try  impeach- 
ments; to  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members;  to  deter- 
mine the  rules  of  its  proceedings,  punish  its 
memt)er6  for  disorderly  behavior,  and,  with 
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the  concurrence  of  two  thirds,  expel  a  mem- 
ber; and  it  necessarily  possesses  the  inherent 

power  of  self- protection. 

According  to  the  preamble  and  resolutions, 
the  integrity  and  purity  of  the  members  of  the 
Senate  had  been  questioned  in  a  manner  calcu- 
lated to  destroy  public  confidence  in  the  body, 
and  in  such  respects  as  might  subject  members 
to  censure  or  expulsion.  The  Senate,  by  the 
action  taken,  signifying  its  j[udgment  that  it 
was  called  upon  to  vindicate  itself  from  asper- 
sion and  to  deal  with  such  of  its  members  as 
might  have  been  guilty  of  misbehavior  and 
brought  reproach  upon  it,  obviously  had  la- 
risdiction  of  the  subject  matter  of  the  inquiry 
it  directed  and  power  to  compel  the  attendance 
of  witnesses,  and  to  require  them  to  answer 
an^  question  pertinent  thereto.  And  the  pur- 
suit of  such  inquiry  by  the  questions  pro- 
pounded in  this  instance  was  not,  in  our  judg- 
ment, in  violation  of  the  security  against  un- 
reasonable searches  and  seizures  protected  by 
the  4th  Amendment. 

In  Kilbourn  v.  Thompton,  108  U.  8.  188  [86: 
886],  among  other  important  rulings,  it  was 
held  that  there  existed  no  general  power  in 
Congress,  or  in  either  House,  to  make  inquiry 
into  the  private  affairs  of  a  citizen;  that  neither 
House  could,  on  the  allegation  that  an  insol- 
vent debtor  of  the  United  States  was  interested 
in  a  private  business  partnership,  investigate 
the  affairs  of  that  partnership,  as  a  mere  mat- 
ter of  private  concern;  and  that  consequently 
there  was  no  authority  in  either  House  to  com- 
pel a  witness  to  testify  on  the  subject.  The 
case  at  bar  is  wholly  different  Specific 
charges  publicly  made  against  senators  had 
been  brought  to  the  attention  of  the  Senate, 
and  the  Senate  had  determined  that  investiga- 
tion was  necessary.  The  subject-matter  as  af- 
fecting the  Senate  *was  within  the  juris-[069 
diction  of  the  Senate.  The  questions  were  not  in- 
trusions into  the  affairs  of  the  citizen;  they  did 
not  seek  to  ascertain  any  facts  as  to  the  con- 
duct, methods,  extent,  or  details  of  the  busi- 
ness of  the  firm  in  question,  but  only  whether 
that  firm,  confessedly  engaged  in  buying  and 
selling  stocks,  and  the  particular  stock  named, 
was  employed  by  any  senator  to  buy  or  sell 
for  him  any  of  that  stock,  whose  market  price 
miffht  be  affected  by  the  Senate's  action.  We 
cannot  regard  these  questions  as  amounting  to 
an  unreasonable  search  into  the  private  affairs 
of  the  witness  simply  t>ecau8e  he  may  have 
been  in  some  degree  connected  with  the  alleged 
transactions,  and  as  investigations  of  this  sort 
are  within  the  power  of  either  of  the  two 
Houses  they  cannot  be  defeated  on  purely  sen- 
timental grounds. 

The  questions  were  undoubtedly  pertinent  to 
the  subject  matter  of  the  inquiry.  The  resolu- 
tions directed  the  committee  tomquire  ''wheth- 
er any  senator  has  been,  or  is,  speculating 
in  what  are  known  as  sugar  stocks  during  the 
consideration  of  the  tariff  bill  now  before  the 
Senate."  What  the  Senate  might  or  might  not 
do  upon  the  facts  when  ascertained,  we  cannoC 
say.  nor  are  we  called  upon  to  inquire  whether 
such  ventures  might  be  defensible,  as  con- 
tended in  argument,  but  it  is  plain  that  nega- 
tive answers  would  have  cleared  that  body  of 
what  the  Senate  regarded  as  offensive  imputa- 
tions, while  afiSrmative  answers  might  baTt 
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ied  to  further  action  on  the  part  of  the  Senate 
within  its  constitutional  powers. 

Nor  will  it  do  to  bold  that  the  Senate  had  no 
iurisdictioD  to  pursue  the  particular  inquiry 
oecause  the  preamble  and  resolutioos  did  not 
specify  that  the  proceedings  were  taken  for  the 
purpose  of  censure  or  expulsion,  if  certain 
facts  were  disclosed  by  the  invest igation.  The 
matter  was  within  the  range  of  the  constitu- 
tional powers  of  the  Senate.  The  resolutions 
adequately  indicated  that  the  transactions  re- 
ferred to  were  deemed  by  the  Senate  repre- 
hensible and  deserving  of  condemnation  and 
punishment.  The  right  to  expel  extends  to  all 
oases  where  the  offense  is  such  as  in  the  judg- 
ment of  the  Senate  is  inconsistent  with  the 
^70]trust  and  duty  of  a  *member.  1  Story, 
Const.  §  838.  Reference  is  there  made  to  the 
case  ofWilliam  Blount,  wtio  was  expelled  from 
the  Senate  in  July,  1797,for  "a  high  misdemean- 
or entirely  inconsistent  with  his  public  trust  and 
duty  AS  a  senator."  The  offeuse  charged 
against  him,  said  Mr.  Justice  Story,  was  an  at- 
tempt to  seduce  an  American  agent  among  the 
Indians  from  his  duty,  and  to  alienate  the  af- 
fections and  confidence  of  the  Indians  from  the 
public  authorities  of  the  United  States,  and  a 
negotiation  for  services  in  behalf  of  the  British 
government  among  the  Indians.  It  was  not  a 
fltaiutable  offense  nor  was  it  committed  in  his 
official  character,  nor  was  it  committed  during 
the  session  of  Congress,  nor  at  the  seat  of  gov- 
ernment. 

Commenting  on  this  ease,  Mr.  Sergeant  says 
in  his  work  on  Constitutional  Law,  2d  ed. 
p.  802:  *'In  the  resolution,  the  Senate  de- 
clared him  guilty  of  a  hleh  misdemeanor, 
though  no  presentment  or  indictment  had  been 
found  against  him,  and  no  prosecution  at  law 
was  ever  commenced  upon  the  case.  And  it 
seems  no  law  existed  to  authorize  such  prose- 
cution." 

The  two  Houses  of  Congress  have  several 
times  acted  upon  this  rule  of  law,  and  the 
cases  may  be  found,  together  with  debates  on 
the  general  subject,  in  both  Houses,  of  great 
value,  in  Smith's  Digest  of  Decisions  and 
Precedents,  Senate  Doc.  No.  278,  53d  Cong. 
2d  Sess.  The  reasons  for  maintaining  the  right 
inviolate  are  eloquently  presented  in  the  report 
of  the  committee  in  the  case  of  John  Smith, 
accused  in  1807  of  participating  in  the  im- 
puted treason  of  Aaron  Burr.  1  Hall,  Am.  L. 
J.  459;  Smith,  Dig.  p.  23. 

We  cannot  assume  on  this  record  that  the 
action  of  the  Senate  was  without  a  legitimate 
object,  and  so  encroach  upon  the  province  of 
that  body.  Indeed,  we  think  it  affirmatively 
appears  that  the  Senate  was  acting  within  its 
right,  and  it  was  certainly  not  necessary  that 
the  resolutions  should  declare  in  advance  what 
the  Senate  meditated  doing  when  the  investi- 
gation was  concluded. 

Doubtless  certain  general  principles  an- 
nounced in  Runkle  ▼.  United  Statei,  124  U.  S. 
555  [80: 1170],  cited  by  petitioner's  counsel  as 
conclusive,  were  correctly  set  forth,  but  that 
case  has  not  been  approved  in  subsequent  de 
67  l]cision8  on  the  same  'subject,  and  the  pre- 
sumptions in  favor  of  official  action  have  l^u 
held  to  preclude  collateral  attack  on  the  sen- 
tences of  courts-martial,  though  courts  of  spe- 
cial and  limited  Jurisdiction.     United  States  v. 
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Fletcher,  148  U.S.  84  [87: 3781;  Swaim  v.  United 
States,  165  U.  S.  553  [ante,  823J. 

Counsel  contend  with  great  ability  that  the 
law  under  consideration  is  necessarily  subject 
to  being  impaled  on  one  or  the  other  of  two 
horns  of  a  dilemma,  either  inflicting  a  fatal 
wound.  The  one  alternative  is  that  the  law 
delegates  to  the  District  of  Columbia  criminal 
court  the  exclusive  jurisdiction  and  power  to 
punish  as  contempt  the  acts  denounced,  and 
thus  deprives  the  Houses  of  Congress  of  their 
constitutional  functions  in  the  particular  class 
of  cases.  The  other  alternative  is  that  if  the 
law  should  be  interpreted  as  leaving  in  the 
Houses  the  power  to  punish  such  acts,  and 
vesting  in  addition  jurisdiction  in  the  District 
criminal  court  to  punish  the  same  acts  as  mis- 
demeanors, then  the  law  is  invalid  because 
subjecting  recalcitrant  witnesses  to  be  twice 
put  in  jeopardy  for  the  same  offense  contrary 
to  the  5th  Amendment. 

The  refusal  to  answer  pertinent  questions  in 
a  matter  of  inquiry  withm  the  jurisdiction  of 
the  Senate,  of  course,  constitutes  a  contempt 
of  that  bodv,  and  by  the  statute  this  is  also 
made  an  offense  against  the  United  States. 

The  history  of  congressional  investigations 
demonstrates  the  difficulties  under  which  the 
two  Houses  have  labored,  respectively,  in  com- 
pelling unwilling  witnesses  to  disclose  facts 
deem^  essential  to  taking  definitive  action, 
and  we  quite  agree  with  Chief  Justice  Alvey, 
delivering  the  opinion  of  the  court  of  appeals, 
''that  Congress  possessed  the  constitutional 
power  to  enact  a  statute  to  enforce  the  attend- 
ance of  witnesses  and  to  compel  them  to  make 
disclosure  of  evidence  to  enable  the  respective 
txxlies  to  discharge  their  legitimate  functions;" 
and  that  it  was  to  effect  this  that  the  act  of 
1857  was  passed.  It  was  an  act  necessary  and 
proper  for  carrying  into  execution  the  powers 
vested  in  ("ongress  and  in  each  House  thereof. 
We  grant  that  Congress  could  not  devest  itself, 
or  either  of  its  Houses,  of  the  'essential  [(S72 
and  inherent  power  to  punish  for  contempt,  in 
cases  to  which  the  power  of  either  House  prop- 
erly extended;  but,  because  Congress, by  the  act 
of  1857,  sought  to  aid  each  of  the  Houses  in 
the  discharge  of  its  consUtutional  functions,  it 
docs  not  follow  that  any  delegation  of  the 
power  in  each  to  punish  for  contempt  was  in- 
volved; and  the  statute  is  not  open  to  objection 
on  that  account. 

Nevertheless,  although  the  power  to  punish 
for  contempt  still  remains  in  each  House,  we 
must  decline  to  decide  that  this  law  is  invalid 
because  it  provides  that  contumacy  in  a  wit- 
ness called  to  testify  in  a  matter  properly 
under  consideration  by  either  House,  and  de- 
liberately refusing  to  answer  questions  perti- 
nent thereto,  shall  be  a  misdemeanor  against 
the  United  States,  who  are  interested  that  tbe 
authority  of  neither  of  their  departments,  nor 
of  any  branch  thereof,  shall  be  defied  aud  set 
at  naught.  It  is  improbable  that  in  any  case 
cumulative  penalties  would  be  imposed, 
whether  by  way  of  punishment  merely,  or  of 
eliciting  the  answers  desired,  but  it  is  quite 
clear  that  the  contumacious  witness  is  not  sub- 
jected to  jeopardy  twice  for  the  same  offense, 
since  the  same  act  may  be  an  offense  against 
one  jurisdiction  and  also  an  offense  against  an- 
other; and  indictable  statutory  offenses  may  be 
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See  same  case  below,  121  Mo.  614. 

The  facts  are  stated  in  the  opinioD. 

Mr.  Isaac  H.  Lionberser  for  plaintiffs 
in  error. 

McMn,  Frank  M.  Estes.  John  F.  Dil- 
lon* Henry  N,  Phillips,  Winshw  8.  Pierce, 
and  Ilarry  Hubbard  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review  a 
final  jud^oient  of  tbe  supreme  court  of  Mis- 
souri reversing  a  judgment  of  the  circuit  court 
of  the  city  of  St.  Louis.  Missouri,  setting  aside 
and  declaring  to  be  null  and  void  certain  con- 
veyances for  lands  In  Butler  county,  Missouri, 
and  quieting  tbe  title  thereto  of  tbe  present 
plainiiflfs  in  error. 

It  is  contended  on  behalf  of  the  defendants 
in  error,  who  were  defendants  below,  that,  un- 
der the  statutes  regulating  the  jurisdiction  of 
this  court,  we  have  no  authority  to  re-examine 
that  judgment. 

It  appears  from  the  petition  that  tbe  lands  in 
controversy  were  part  of  the  lands  granted  to 
Missouri  by  the  swamp  land  act  of  Sept.  28, 
1850  (9  Stat,  at  L.  519,  chap.  84),  and  were  sub- 
sequently, in  1857,  patented  by  the  state  to  the 
Cairo  <&  Fulton  Railroad  Company,  a  Missouri 
corporation,  in  payment  of  a  subscription  to  tbe 
capital  stock  of  that  company  by  the  county  of 
Butler.  Missouri,  which  subscription  was  made 
under  the  authority  of  the  state:  that  in  pay* 
6^0]  ment  of  certain  bonds  'issued  by  it,  the 
railroad  company,  on  tbe  23d  of  May,  1857,  con- 
veyed tbe  lands  in  question,  with  other  lands,  to 
John  Moore,  John  Wilson,  and  A.  Q.  Water- 
man, as  trustees;  that  in  1871  Chouteau,  having 
become  the  owner  pf  the  greater  portion  of  such 
bonds,  brought  suit  in  the  circuit  court  of  Mis- 
sissippi county,  Missouri,  for  the  foreclosure 
of  the  above  deed  of  trust,  in  which  suit  there 
was  a  decree  for  the  defendants;  that  such  de- 
cree was  reversed  by  the  supreme  court  of  Mis- 
souri, and  a  decree  of  foreclosure  directed  to 
be  entered:  that  the  lands  were  accordingly 
sold  by  a  commissioner,  Chouteau  becoming 
tbe  purchaser;  and  that  afterwards,  on  tbe  19th 
day  of  November.  1886,  Chouteau  conveyed 
the  same,  with  other  lands,  to  the  plaintiffs  in 
error. 

The  petition  also  alleged  that  the  county  of 
Butler.  November  7,  1866,  filed  in  the  circuit 
court  of  Butler  county  its  petition  against  the 
Cairo  &  Pulton  Railroad  Company  and  Moore, 
Wilson,  and  Waterman,  trustees  as  aforesaid, 
for  the  purpose  of  canceling  and  setting  aside 
tbe  patent  from  the  state  to  the  Cairo  &  Fulton 
Railroad  Company,  as  well  as  the  deed  of  trust 
from  the  railroad  company  to  Moore,  Wilson, 
and  Waterman,  trustees;  that  in  that  suit 
"service  was  attempted  to  be  had  by  publica- 
tion, the  plaintiffs  in  said  cause  alleging  that 
the  said  Moore,  Waterman,  and  Wilson  were 
nonresidents  of  the  state  of  Missouri;  that  in 
the  said  proceeding  the  said  Cairo  &  Fulton 
Railroad  Company  were  brought  in,  as  was 
pretended,  by  personal  service;  but  your  com- 
plainants herein  here  aver,  charge,  and  show 
the  fact  to  be  that  tbe  service  in  said  cause, 
tbe  pretended  appearance  of  the  defendants  by 
their  attorney  and  in  their  own  proper  persons, 
was,  in  fact,  a  fraud  and  deception  imposed 
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upon  the  circuit  court  trying  said  cause;  that 
in  truth  and  in  fact  the  said  Waterman,  pre- 
vious to  the  bringing  of  said  action  in  said  cir^ 
cuit   court,  and  said  Moore,  soon  after    the 
bringing  of  said  action  and  before  service  upon 
him  therein  had  been  obtained,  had  departed 
this  life,  and  their  successors  in  said  trust  and 
as  trustees  had  been  appointed  in  pursuance  to 
the  provisions  of  the  said  deed  of  trust;  that 
in  consequence  of  their  said  deaths  and  the  ap- 
pointment of  their  successors  as  such  trustees, 
as  aforesaid,  no  service  *was  had  in  8aid[651 
cause,  the  new  trustees  were  not  made  partiea, 
were  not  served  with  process,  and  had  no  notice 
of  proceedings,  although  necessary  and  proper 
parties.    The  other  defendant  in  said  cause, 
viz.,  the  said  Cairo  &  Fulton  Railroad  Com- 
pany, was  not  a  necessary  or  proper  party,  as 
by  the  foreclosure  of  thestate  lien  on  said  rail- 
road under  what  is  known  as  the  sell-out  act 
and  the  purchase  of  said  railroad  under  said 
sale  the  said  company  before  the  commence- 
ment of  said  suit,  was  dissolved  and  had  ceased 
to  exist  and  could  not  legally  be  made  a  partj 
to  said  proceedings;  that  the  only  party  de- 
fendant to  said  proceedings  that  was  in  fact 
present  or  pretending  to  make  a  defense  in  said 
action  was  Green  L.  Poplin,  who  had  at  one 
time  been  the  president  of  the  said  railroad 
company,  but  long  previous  to  the  brining  of 
said  suit  had  ceased  to  be  connected  with  the 
said  Cairo  &  Fulton  Railroad  Company  in  any 
capacity  whatever,  but  was  in  fact  acting  ia 
collusion  with  the  attorneys  and  agents  of  said 
Butler  county  to  aid  said  Butler  county  and 
its  attorneys  to  avoid  and  disregard  their  said 
contract  with  the   Cairo  &  Fulton  Railroad 
Company.     And  these  complainants  aver  and 
charge  the  fact  to  be  that  notwithstanding  tbe 
fact  that  the  said  circuit  court  proceeded  to 
find  the  issues  in  said  case  for  the  said  county 
of  Butler,  and  to  decree  that  the  said  deed 
from  the  state  of  Missouri  to  the  Cairo  &  Ful- 
ton Railroad  Company  and  the  deed  of  trust 
from  said  railroad  coinpany  to  the  said  Moore, 
Waterman,  and  Wilson  be  canceled,  set  aside, 
and  for  naught  held,  and  that  the  interests  of 
the  defendants  therein  be  devested  out  of  them 
and  invested  in  said  county  of  Butler,  that  all 
said  pretended  proceedings  were  null,  yoid, 
and  of  no  effect  whatever  on  account  of  the 
collusion  of  the  parties  thereto,  and  because 
the  parties  holding  the  title  under  said  deed  of 
trust  in  trust  for  the  holders  of  the  bonds  of 
the  said  Cairo  &  Fulton  Railroad  Company 
were  not  parties  to  said  suit  and  did  not  appear 
thereto,  either  in  person  or  by  attorneys.     And 
because  neither  tbe  said  bondholders  nor  their 
assigns  were  in  court  by  service  of  process  of 
otherwise." 

It  was  further  alleged  that  in  the  year  1863  a 
number  of  Judgments  were  obtained  in  the  cir- 
cuit courts  of  Mississippi  *county,  Mis[B52 
souri,  against  the  railroad  company,  and  part  of 
the  lands  in  controversy  were  sold  under  execu- 
tion, various  persons  becoming  the  purchasers 
and  receiving  conveyances.  The  petition  aela 
out  various  sales  of  lands  embraced  in  tbe 
above  deed  of  trust,  and  makes  defendants 
numerous  parties  who  were  in  possession 
claiming  title,  including  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railroad  Company. 
The  petition  avers  that  in  the  several  suits  \m 


1806. 


F.  O.  OziAT  Statb  Co.  ▼.  Butlsb  Couhtt. 


•6»-4l66 


tlie  Butler  circuit  court  the  railroad  compaDj 
*«wa8  the  only  defendaut:  neither  said  trustee 
Bor  the  bondbolders  were  made  parties  to  said 
raits,  neither  did  they  in  any  way  have  notice 
thereof  or  appear  therein  by  attorney  or  other- 
wise, and  whatever  rights  said  Judgment  cred- 
itors acquired  by  reason  of  their  said  several 
judgments,  and  whatever  title  the  said  pur- 
chaser at  said  sheriff's  sale  made  under  said 
judgments  acquired,  were  subject  and  subser- 
vient to  the  said  first  deed  and  the  rights  of 
the  bondholders  of  said  Cario&  Fulton  Rail- 
road Company.  The  purchasers  at  said  fore- 
closure proceeding  under  the  decree  of  the 
supreme  court  took  a  paramount  and  superior 
title  to  all  said  parties  and  purchasers  at  said 
sherifiTs  sale;  that  the  said  sheriff's  deeds 
made  to  the  purchasers  at  said  execution  sales 
conveyed  no  title  to  the  said  purchaser  as 
against  the  prior  lien  of  the  said  trustees  under 
said  trust  deed,"  etc. 

In  the  court  of  original  jurisdiction  the  is- 
sues were  found  for  the  plaintiffs.  Some  of 
the  defendants  moved  to  set  aside  the  finding 
and  judgment  upon  these  general  grounds: 
Because  the  court  erred  in  admitting  improper, 
illegal,  irrelevant,  and  incompetent  evidence, 
andin  rejecting  proper,  legal,  relevant,  and 
competent  evidence;  in  refusing  to  sustain  de- 
fendants' demurrer  to  the  plaintiffs'  evidence 
offered  at  the  close  of  plaintiffs'  case;  in  find- 
ing the  issues  in  favor  of  the  plaintiffs  and  in 
rendering  a  decree  in  their  favor;  and  because 
the  decree  was  a^inst  the  weight  of  the  evi- 
dence. The  motion  for  new  trial  wi^  over- 
ruled, and  the  cause  was  carried  to  the  su- 
preme court  of  Missouri  upon  the  appeal  of  the 
county  of  Butler  and  others.  Bv  the  latter 
court  the  judgment  was  reversed,  and  the 
cause  remandea  to  the  circuit  court  of  the  city 
6531of  *St.  Louis  with  instructions  to  enter 
a  final  decree  dismissing  the  bill. 

The  opinion  of  the  supreme  court  of  Mis- 
•ouri  is  reported  in  121  Mo.  614. 

We  have  made  a  full  statement  of  the  case 
because  of  the  earnest  contention  of  the  plain- 
tiffs in  error  that  this  court  has  authority  to  re- 
examine the  final  judgment  of  the  supreme 
court  of  Missouri. 

This  court  may  reexamine  the  final  judg- 
ment of  the  highest  court  of  a  state  when  the 
validity  of  a  treaty  or  statute  of  or  an  author- 
ity exercised  under  the  United  States  is  '*drawn 
In  question"  and  the  decision  is  against  its 
validity,  or  when  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state  is 
"drawn  in  question"  on  the  ground  of  repug- 
nancy to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor 
of  its  validity.  But  it  cannot  review  such  final 
judgment,  even  if  it  denied  some  title,  right, 
privilege  or  immunity  of  the  unsuccessful 
party,  unless  it  appear'  from  the  record  that 
such  title,  right,  privilege,  or  immunity  was 
''specially  set  up  or  claimed"  in  the  state  court 
as  belonging  to  such  party,  under  the  Consti- 
tution or  some  treaty,  statute,  commission,  or 
authority  of  the  United  States.  U.  S.  Rev. 
Btat  §  709. 

Looking  into  the  record  we  do  not  find  that 
any  reference  was  made  in  the  court  of  origi- 
nal jurisdiction  to  the  Constitution  of  the 
United  States.    Nor  can  it  be  inferred  from 
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the  opinion  of  the  supreme  court  of  Missouri 
that  that  court  was  infornoed  by  the  contention 
of  the  parties  that  an^  Federal  right,  privilege, 
or  immunity  was  intended  to  be  asserted. 
For  au^ht  that  appears  the  state  court  pro- 
ceeded \n  its  determination  of  the  cause  with- 
out any  thought  that  it  was  expected  to  decide 
a  Federal  question. 

The  supreme  court  of  Missouri  properly  said 
that  only  two  questions  were  presented  by  the 
record  for  its  determination:  "First.  Were 
the  subscriptions  by  the  county  courts  (county 
and  district)  of  Butler  county  to  the  stock  of 
the  Cairo  &  Fulton  Railroad  Company,  and  the 
conveyance  of  the  swamp  lands  of  that  county 
to  said  railroad  in  satisfaction  of  said  subscrip- 
tions,*authorized  by  law?  Second.  Ought [654 
the  decree  of  the  circuit  court  of  Butler  county 
annulling  the  conveyance  of  said  lands  to  be  set 
aside  for  the  reasons  urged  by  the  plaintiffs, 
to  wit,  first,  because  procured  by  fraud,  and, 
second,  because  two  of  the  defendants  named 
in  it  were  dead  at  the  time  of  its  rendition,  and 
the  railroad  company  a  dissolved  corporation?" 

Whether  the  subscription  by  the  county 
court  of  Butler  county  to  the  stock  of  the  rail- 
road company  and  the  conveyance  to  that 
company  were  valid,  and  whether  the  decree 
which  the  plaintiffs  sought  to  have  declared 
void  was  obtained  by  fraud,  were  questions  of 
local  law  or  practice  in  respect  of  which  the 
judgment  of  the  state  court  was  final. 

The  cnly  remaining  question  was  not  other- 
wise raised  than  by  the  general  allegation  that 
the  decree  was  rend ereii  against  dead  persons 
as  well  as  in  the  absence  of  necessary  par- 
ties who  had  no  notice  of  the  suit,  and  there- 
fore no  opportunity  to  be  heard  in  vindic-Htion 
of  their  rights.  Do  such  general  allegations 
meet  the  statutory  requirement  that  the  final 
iudgment  of  a  state  court  may  be  re  examined 
here  if  it  denies  some  liile,  right,  privilege,  or 
immunity  "specially  set  up  or  claimed"  under 
the  Constitution  or  authority  of  the  United 
States?  We  think  not.  The  specific  conten- 
tion now  is  that  the  decree  of  the  Butler 
county  circuit  court  in  the  suit  instituted  by 
the  county  of  fiutler  was  not  consistent  with 
the  due  process  of  law  required  by  the  14th 
Amendment  of  the  Constitution  of  the  United 
States.  But  can  it  be  said  that  the  plaintiffs 
gpeciaUy  set  up  or  claimed  the  protection  of 
that  Amendment  against  the  operation  of  that 
decree  by  simply  averring — without  referring 
to  the  Constitution  or  even  adopting  its 
phraseolo2y— that  the  decree  was  passed 
against  deceased  persons  as  well  as  in  the  ab- 
sence of  necessary  or  indispensable  parties? 

This  question  must  receive  a  negative  answer, 
if  due  effect  be  given  to  the  words  "specially 
set  up  or  claimed."  in  U.  S  Rev.  Stat.  $a  709. 
These  words  were  in  the  25ih  section  of  the 
judiciary  act  of  1789  (1  Stat,  at  L.85),  and 
were  inserted  in  order  that  the  revisory  power 
of  this  court  'should  not  extend  to  rights  [655 
denied  by  thefinal  judgment  of  the  highest  court 
of  a  state,  unless  the  party  claiming  such  rights 
plainly  and  distinctly  indicated,  before  the  state 
court  disposed  of  the  case,  that  they  were 
claimed  under  the  Constitution,  treaties,  or 
statutes  of  the  United  States.  The  words 
"specially  set  up  or  claimed"  imply  that  if  a 
party  intends  to  invoke  for  the  protection  of 
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bis  rigbU  the  CoDstitution  of  the  United  States 
or  some  trenty,  statute,  commissioD,  or  author- 
ity of  the  United  States,  he  must  so  declare; 
and  unless  be  does  so  declare  "specially,"  that 
is,  unmistakably,  this  court  is  without  authority 
to  reezamine  the  final  judgment  of  the  state 
court.  This  statutory  requirement  is  not  met 
if  such  declaration  is  so  general  in  its  char- 
acter that  the  purpose  of  the  party  to  assert 
a  Federal  right  is  left  to  mere  inference.  It 
is  the  settled  doctrine  of  this  court  that  the 
lurisdiction  of  the  circuit  courts  of  the  United 
States  must  appear  affirnintively  from  the  rec- 
ord, and  that  it  is  not  sufficient  that  it  may  be 
inferred  argumentativeiy  from  the  facts  stated. 
Hence,  the  averment  that  a  party  resides  in  a 
particular  state  does  not  import  that  he  is  a 
citizen  of  that  state.  Bra^on  ▼.  Kune,  88  U. 
8.  8  Pet.  115  [8:  886]:  BoberUon  v.  Cease,  97 
U.  8.  646.  64«  [24:  1057,  1059].  Upon  like 
grounds  the  jurisdiction  of  this  court  to  re-ex- 
amine the  final  judgment  of  a  state  court  can- 
not arise  from  mere  inference,  but  only  from 
averments  so  distinct  and  positive  as  to  place  it 
beyond  question  that  the  party  bringing  a  case 
here  from  such  court  intended  to  assert  a  Fed- 
eral rieht 

As  the  argument  at  the  bar  indicated  some 
misapprehension  as  to  our  decisions  upon  this 
•ubiect,  it  will  be  appropriate  to  refer  to  some 
of  tnem. 

In  ManoeU  v.  yetcbofd,  59  U.  S.  18  How. 
511,  516  [15:  506.  509],  w})ich  was  a  writ  of 
error  to  the  supreme  court  of  Michigan,  this 
court,  speak  in  j?  by  Chief  Justice  Taney,  and 
referring  to  the  25th  section  of  the  judiciary 
act  of  1789.  and  the  interpretation  placed  upon 
it  in  Crovtll  ▼.  RandeU,  85  U.  8. 10  Pet.  868 
[9:  458].  said:  ''Applying  this  principle  to  the 
case  t>efore  us,  the  writ  of  error  cannot  be 
maintained.  The  questions  rais^cd  and  decided 
in  the*  slate  circuit  court  point  altogether  for 
their  solution  to  the  laws  of  the  state,  and  make 
#$561no  reference  whatever  to  the  •Constitu- 
tion or  laws  of  the  United  Slates,  Undoubt- 
edly, this  did  not  preclude  the  plaintiffs  in 
error  from  raising  the  point  in  the  supreme 
court  of  the  state,  if  it  was  involved  in  the 
case  as  presented  to  that  court.  And  whether 
a  writ  of  error  from  this  court  will  lie  or  not, 
depends  upon  the  questions  raised  and  decided 
in  that  court.  But  neither  of  the  questions 
made  there  by  the  errors  assigned  refer  in  any 
manner  to  the  Constitution  or  laws  of  the 
United  States,  except  the  third,  and  the  lan- 
guage of  that  is  too  general  and  indefinite 
to  come  within  the  provisions  of  the  act  of 
Congress,  or  the  decisions  of  this  court.  It 
alleges  that  the  charge  of  the  court  was  against, 
and  in  conflict  with,  the  Constitution  and  laws  of 
the  United  States.  But  what  right  did  he  claim 
under  the  Constitution  of  the  United  States 
which  was  denied  him  by  the  state  court? 
Under  what  clause  of  the  Constitution  did  he 
make  bis  claim?  And  what  right  did  he  claim 
under  an  act  of  Congress?  And  under  what 
act,  in  the  wide  range  of  our  statutes,  did  he 
claim  it?  The  record  does  not  show,  nor  can 
this  court  undertake  to  determine,  that  the 
question  as  to  the  faith  and  credit  due  to  the 
record  and  judicial  proceeding's  in  Ohio  was 
made  or  determined  in  the  state  court,  or  that 
that  court  ever  gare  any  opinion  on  the  ques-  ^ 
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tion.  For  aught  that  appears  in  the  record, 
some  other  clause  in  the  Constitution,  or  some 
law  of  Congress,  may  have  been  relied  on,  and 
the  mind  of  the  court  never  called  to  the  clause 
of  the  Constitution  now  assigned  as  error  in 
this  court."  After  stating  the  grounds  upon 
which  the  decision  in  Lawler  v.  Walker,  55  U. 
8.  14  How.  149  [14:864],  were  placed,  the 
court  proceeded:  *'8o,  in  the  case  before  us, 
the  clause  in  the  Coustitution  and  the  law  of 
Contn'ess  should  have  been  specified  by  the 
plaintiffs  in  error  in  the  state  court,  in  order 
that  this  court  micht  see  what  was  the  right 
claimed  by  them,  and  whether  it  was  denied  to 
them  by  the  decision  of  the  state  court." 

In  Hoyt  V.  Thompson,  66  U.  a  1  Blads,  518, 
521  [17:  65.  67],  a  writ  of  error  to  review  the 
final  judgment  of  a  New  York  court,  it  was 
contended  that  full  faith  and  credit  were  not 
given  by  that  court  to  certain  legislative  enact- 
ments and  judicial  proceedings  in  the  courts  of 
New  Jersev,  as  required  by  the  Coontituiion 
of  *the  United  States.  This  court,  again  [057 
speaking  by  Chief  Justice  Taney,  said:  **But.  in 
order  to  give  this  court  the  power  to  revise  the 
judgment' of  the  state  court  on  that  ground,  it 
must  appear  upon  the  transcript  filed  by  ihe 
plaintiff  in  error,  that  the  point  on  which  he 
relies  was  made  in  the  New  York  court  and 
decided  against  bim;  and  that^  thia  section  of 
the  Constitution  was  brought*  to  the  notice 
of  the  state  court,  and  the  right  which  be  now 
claims  here  claimed  under  it.  The  rule  upon 
this  si^bject  is  clearly  and  fully  stated  in  Max 
well  V.  Newbold,  59  U.  S.  18  How.  616  ri5: 50^]. 
as  well  as  in  many  other  cases  to  which  it  is 
unnecessary  to  refer.  This  provision  of  the 
Constitution  is  not  referred  to  in  the  plaintiff*s 
bill  of  complaint  in  the  state  court,  or  in  any 
of  the  proceedings  there  had.  It  is  true,  he 
sets  out  the  act  of  the  legislature  of  New  Jer- 
sey, the  proceedings  and  decree  of  the  chancery 
court  of  that  state  under  it,  and  the  sale  of 
the  property  in  dispute  by  the  authority  of  the 
court,  which,  he  alleges,  transferred  the  title 
to  the  vendee,  under  whom  he  claims,  and 
charges  that  the  assispfiment  set  up  by  the 
defendants  was  fraudulent  and  void,  for  the  rea- 
sons stated  in  his  bill.  But  all  of  the  matters 
put  in  issue  by  the  bill  and  answers,  and 
decided  by  the  state  court,  were  questions 
which  depended  for  their  decision  upon  prin- 
ciples of  law  and  equity,  as  recoi^nized  and 
administered  in  the  state  of  New  York, 
and  without  reference  to  the  construction  or 
effect  of  any  provision  in  the  Constitution,  or 
any  act  of  Congress.  This  court  has  no 
appellate  power  over  the  judgment  of  a  state 
court  pronounced  in  such  a  controversy,  and 
this  writ  of  error  must  therefore  be  dismissed 
for  want  of  jurisdiction." 

If  there  has  been  any  modification  of  the 
views  expressed  in  the  two  cases  just  cited,  it 
has  been  only  in  the  particular  that  it  is  noi 
always  necessary  to  refer  to  the  precise  wonis 
or  to  the  particular  section  of  the  Constitution, 
under  which  some  right,  title,  privilege,  or  im- 
munity is  claimed,  and  that  it  is  suflScient  if  it 
appears  affirmatively  from  the  record  that  a 
right,  title,  privilege,  or  immunity  is  specially 
set  up  or  claimed  under  that  inatrument  or 
under  the  authority  of  the  United  States. 

*The  question  was  again  examinad  Id  [658 
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SaywardY.  Denny,  168  U.  8. 180, 183, 184, 186 
^9:  941-948].  It  was  stated  in  that  case,  the 
Chief  Justice  delivering  the  opioion  of  the 
court,  that  certain  propositions  must  be  re- 
garded as  settled,  among  which  were  that  "the 
title,  right,  privilege,  or  immunity  must  be 
specially  set  up  and  claimed  at  the  proper  time 
and  in  the  proper  way,'*  and  that  *'ihe  right 
on  which  the  party  relies  must  have  been 
called  to  the  attention  of  the  court,  in  some 
proper  way,  and  the  decision  of  the  court  must 
have  been  against  the  right  claimed." — citing 
in  support  of  the  first  of  these  propositions 
MtlUr  V.  Texat,  158  U.  8.  535  [38:  812],  and 
Mornaon  v.  Wat9on,  154  U.  8.  111.  115  [88: 
927.  929],  and  in  support  of  the  second  propo- 
sition the  above  cases  of  Hoyt  v.  Thomptim  and 
MaxweU  v.  Newhotd,  The  Chief  Justice  said : 
"The  contention  is  that  the  result  of  the  ruliogs 
and  decisions  of  the  trial  court  in  these  respects, 
as  affirmed  by  the  supreme  court,  was  to  hold 
plaintiff  in  error  conclusively  bound  by  the 
judgment  rendered  against  Crawford  in  an  ac- 
tion in  which  he  was  not  a  party  and  of  which 
he  had  no  notice;'  and  that  this  was  in  effect 
to  deprive  him  of  his  property  without  due 
process  of  law,  or  to  deny  him  the  equal  pro- 
tection of  the  laws,  and  amounted  to  a  decision 
adverse  to  the  right,  privilege,  or  immunity  of 

f)laintiff  in  error  under  the  Constitution  of  be- 
Dg  protected  from  such  deprivation  or  denial. 
But  it  nowhere  affirmatively  appears  from  the 
record  that  such  a  right  was  set  up  or  claimed 
in  the  trial  court  when  the  demurrer  to  the 
complaint  was  overruled,  or  evidence  admitted 
or  excluded,  or  instructions  given  or  refused. 
or  in  the  supreme  court  in  disposing  of  the  rul- 
ings below.  .  .  .  We  are  not  called  on  to 
revise  these  views  of  the  principles  of  general 
law  considered  applicable  to  the  case  in  hand. 
It  is  enough  that  there  is  nothing  in  the  record 
to  indicate  that  the  state  courts  weru  led  to  sup- 
pose that  plaintiff  in  error  claimed  protection 
under  the  Constitution  of  the  United  States 
from  the  several  rulings,  or  to  suspect  that 
each  ruling  as  made  involved  a  decision  aeainst 
a  right  specially  set  up  under  that  instrument." 
In  barmonv  with  these  views  we  said  at  the 
present  term  in  Chicago  <t  N.  W,  R,  Co.y.  Chicago, 
659J164  U.  8.  454. 457  [ante,  511.  5121:  ♦"It 
is  assigned  in  this  court  lor  error  that  the  judg- 
ment of  the  court  of  original  jurisdiction  had 
the  effect  to  deprive  the  railroad  company  of 
its  property  without  due  process  of  law,  in  vio- 
lation of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  But  the  record  does 
Dot  show  that  the  company  specially  set  up  or 
claimed  in  the  state  courts  or  either  of  them 
any  right  under  the  Constitution  of  the  United 
States.  It  does  not  appear  that  the  attention 
even  of  the  trial  court  was  called  to  the  fact 
that  the  company,  in  any  form  or  for  any  pur- 
nose,  invoked  the  protection  of  that  instrument. 
Nor  does  it  appear  from  the  record  that  any 
Federal  right  was  si)ecially  set  up  or  claimed 
in  the  supreme  court  of  the  state." 

Our  attention  is  called  by  the  plaintiffs  in 
error  to  Armstrong  v.  Athens  County,  41  U.  8. 
16  Pet.  281  [10:  965];  Proprietors  of  BHdoeeY. 
Eohoken  Land  <t  Improv,  Co.  68  U.  8.  1  Wall. 
116,  140  [17:  5711;  Cliicngo  L,  Ins,  Co,  v. 
Needles,  118  U.  S.  574  [28:  1084],  and  Des 
Moines  Nat,  d  B,  Co.  v.  Iowa  Homestead  Co, 
123  U.  S.  662  [81:  202],  as  establishing  the 
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iurisdiction  of  this  court  in  the  present  case. 
interpreting  the  general  language  in  the  opin- 
ions in  some  of  these  cases  in  tne  light  of  the 
facts  presented  by  them  it  is  clear  that  no  one~ 
of  them  supports  our  jurisdiction  tore-czamine 
the  judgment  now  before  us. 

In  Armstrong  v.  Athens  County  our  juris- 
diction was  maintained  upon  the  ground  that 
the  state  court  certified  "on  the  record"  that 
the  validity  of  a  statute  of  Ohio  was  drawn  in 
question,  on  the  ground  of  its  repugnancy  to 
the  Constitution  of  the  United  States,  and  that 
the  decision  was  against  the  validity  of  the 
statute.  In  Proprietors  of  Bridges  v.  Hoboken 
Land  dk  Improv.  Co.  the  court  said  that  the 
true  and  rational  rule  was  that  "the  court  must 
be  able  to  see  clearly,  from  the  whole  record, 
that  a  certain  provision  of  the  Constitution  or 
act  of  Congress  was  relied  on  by  the  party 
who  brings  the  writ  of  error,  and  that  the  right 
thus  claimed  by  him  was  denied."  It  was 
held  in  that  case  that  as  the  record  showed  that 
the  state  court  had  upheld  a  statute  of  New 
Jersev  whose  validity  had  been  questioned  as 
impairing  the  obligation  of  a.  contract,  and 
that  as,  under  the  pleadings,  it  could  not  have 
made  the  final  judgment  complained  of  wit  bout 
♦sustaining  the  validity  of  that  act,  this  [060 
court  had  jurisdiction  to  re-examine  that  ludg- 
ment.  In  Chicago  L,  Ins,  Co,  v.  Needles,  it  was 
said  that,  while  the  supreme  court  of  Illinois 
did  not,  in  terms,  pass  upon  the  claim  that  the 
statutes  there  in  question  were  in  derogation 
of  rights  and  privileffes  secured  by  the  Consti- 
tution of  the  United  Slates,  our  jurisdiction 
could  not  be  doubted,  for  the  reason  that  the 
final  judgment  necessarily  involved  an  adjudi- 
cation of  that  claim.  That  language  was  used 
in  a  case  in  which  it  appeared  from  the  record 
that  the  Federal  right  was  specially  set  up  and 
claimed  in  the  inferior  state  court  and  reas- 
serted in  the  supreme  court  of  the  state.  In 
Des  Moines  Nat,  d  R.  Co,  ▼.  Iowa  Homestead 
Co.  the  Federal  right  was  specially  set  up,  be- 
cause it  was  claimed  under  a  decree  or  judg- 
ment of  a  court  of  the  United  States,  the  valid- 
ity of  which  was  disputed  on  the  ground  that 
the  courts  of  the  United  States  had  no  juris- 
diction of  the  suit  in  which  it  was  rendered, 
and  therefore  no  legal  power  or  authority  in 
Uie  premises.  It  is  manifest  that  none  of  these 
cases  conflict  with  the  views  herein  expressed. 
Without  further  references  to  adjudged 
cases,  we  are  of  opinion  that  the  general  alle- 

fation  or  claim,  in  different  forms,  that  the 
ecree  of  the  Butler  county  circuit  court  was 
passed  against  some  persons  who  were  at  the 
time  dead,  and  against  others  who  were  neces- 
sary parties  but  who  had  no  notice  of  the  pro- 
ceedings, does  not,  within  the  meaning  of  U. 
8.  Rev.  Stat.  §  709,  specially  set  up  a  right  or 
immunity  under  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  forbidding  a 
state  to  deprive  any  person  of  his  property 
without  due  process  of  law.  If  it  appeared 
that  the  supreme  court  of  the  state  reganled 
these  general  allegations  as  asserting  such  Fed- 
eral right  or  immunity,  and  denied  the  claim 
so  asserted,  our  jurisdiction  could  l)e sustained. 
But  it  does  not  so  appear. 

We  are  of  opinion  that  this  court  is  without 
jurisdiction  to  review  the  final  judgment  of  the 
supreme  court  of  Missouri. 
Writ  of  error  dismissed. 
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that  street  should  be  used  instead  of  the  double 
tracks  which  bad  been  first  provided  for? 

UpoD  the  facts  already  set  forth  a  sufficient 
foundation  was  laid  for  the  exercise  of  a  fair 
and  reasonable  legislative  discretion  in  deter- 
mining the  question  whether  the  portion  of  the 
street  mentioned  should  be  occupied  by  a  sin- 
gle or  double  track  of  the  railv\'av  company. 
A  regulation  of  that  portion  of  the  street  by 
subjecting  it  to  the  use  of  but  one  instead  of 
double  railway  tracks  did  not,  in  our  judg- 
ment, thereby  materially  modify,  nor  did  it,  in 
cfifect,  prohibit,  the  exercise  of  the  privileges 
previously  granted  by  the  citv  to  the  railroad 
company,  nor  did  it  impair  the  obligation  of 
I  he  contractor  destroy  vested  rights,  nor  was 
tbis  regulation  substantially  inconsi-«tent  with 
the  terms  of  ordinance  No.  23.  While  that  or- 
dinance provided  generally  for  double  tracks 
through  the  streets  mentioned  therein,  the  re- 
duction of  the  right  to  use  two  tracks  and  the 
granting  of  the  right  to  use  but  one  for  such  a 
comparatively  short  distance  in  one  particu- 
larly crowded  and  narrow  thoroughfare  was 
not  a  regulation  inconsistent  with  the  terms  of 
the  original  ordinance.  It  would,  we  think,  be 
unreasonable  to  hold  that  the  least  limitation 
of  the  power  to  operate  double  tracks  was  an 
infringement  and  impairment  of  the  contract 
as  set  forth  in  the  ordinance.  In  our  opin- 
ion, the  ordinance  does  not  give  any  such  cast- 
iron  light  or  one  which  shall  be  beyond  any 
reasonable  limitation  and  supervision  by  the 
city.  It  granted  the  use  of  the  streets  for 
double  tracks  for  many  miles,  and  the  subse- 
qu«'nt  limitation  of  that  use  to  one  track  related 
to  but  a  few  hundred  feet  where  peculiar  and 
exceptional  conditions  existed,  where  the  dan- 
ger to  be  apprehended  from  the  use  of  electric 
cars  on  double  tracks  in  a  narrow  and  busy  thor- 
684:]ougbfare  was  venr  *great,  and  where  it 
migbt  fairly  be  derided  by  the  common  coun- 
cil that  double  tracks  at  that  point  would  be 
ED  unreasonable  and  dangerous  use  of  the  street 
by  the  company  and  directly  tend  to  prevent 
its  reasonable  and  safe  use  and  enjoyment  by 
the  public  at  large. 

In  St.  Ixfuis  V.  Western  U.  Te^eg,  Co,  149  U. 
8.  465  [37:  810],  Mr.  Justice  Brewer.  Id  de- 
livering the  opinion  of  the  court  in  regard  to 
the  power  of  regulation  of  the  streets  of  a  city, 
•aid: 

**It  la  given  power  to  open  and  establish 
•treets.  to  improve  them  as  it  sees  fit.  and  to 
regulate  their  use,  paying  for  all  this  out  of  its 
own  funds.  The  word  'regulate*  is  one  of 
broad  import.  It  is  the  word  used  in  the  Fed- 
eral Constitution  to  define  the  power  of  Con- 
gress over  foreign  and  interstate  commerce, 
and  he  who  reads  the  many  opinions  of  this 
court  will  preceive  how  broad  and  comprehen- 
five  it  has  been  held  to  be.  If  the  city  gives  a 
right  to  the  use  of  the  streets  or  public  grounds, 
M  it  did  by  ordinance  No.  11,  604,  it  simply 
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regulates  the  use  when  It  prescribes  the  terms 
and  conditons  upon  which  they  shall  be  used. 
If  it  should  see  fit  to  construct  an  expensive 
boulevard  in  the  city,  and  then  limit  the  use  to 
vehicles  of  a  certain  kind,  or  exact  a  toll  from 
all  who  use  it,  would  that  be  other  than  a  regu- 
lation of  the  use?  And  so  it  is  only  a  matter 
of  regulation  of  use  when  the  city  erants  to 
the  telegraph  company  the  right  to  use  exclu- 
sively a  portion  of  the  street,  on  condition  of 
contributing  something  towards  the  expense  it 
has  been  to  in  opening  and  improving  the 
street." 

To  same  effect,  see  OUmeegter  Ferry  Co,  v. 
Pennsyhnnia.  114  U.  S.  196-203  [29: 158-162, 1 
Inters.  Com.  Rep.  382].  ''The  power  to  regu- 
late commerce,"  says  Mr.  Justice  Field,  speak- 
ing for  this  court,  ''is  the  power  to  prescribe 
the  rules  bv  which  it  shall  be  governed,  that 
is,  the  conditions  upon  which  it  shall  be  con- 
ducted." 

If  it  be  said  in  this  case  that  the  city  had  al- 
ready regulated  the  use  by  prescribing  that 
there  should  be  two  tracks,  the  answer  is  that 
this  power  of  regulation  is  a  continuing  power; 
it  is  not  exhaust^  by  being  once  exercised,  and 
so  long  as  theobject  is  plainly  one  of  regulation, 
the  power  may  be  exercised  *as  often  as[68^ 
and  whenever  the  common  council  may  think 
proper;  the  use  of  the  street  may  be  subjected 
to  one  condition  to-day  and  to  another  and  ad- 
ditional one  to  morrow,  provided  the  power  is 
exercised  in  good  faith  and  the  condition  im- 
posed is  appropriate  as  a  reasonable  regulation, 
and  is  not  imposed  arbitrarily  or  capriciously. 
New  Orlenns  Gatlight  Co.  v.  Louisiana  Light  <ft 
B.  P.  d  Mfq.  Co,  115  U.  8.  650  672  [29:  516- 
524];  New  York  A  N.  E.  R  Co.  v.  Bristol,  151 
U.  8.  556.  567  [38:  269, 278]. 

The  efifect  of  the  8d  section  of  the  latter  or* 
dinance  was  to  leave  with  the  railroad  com- 
pany the  power  to  lay  down  and  maintain  and 
use  one  track  instead  of  double  tracks  on  Lex- 
ington street  between  the  streets  named  It  is 
true  the  city  assumed  to  attach  a  condition  to 
the  exercise  of  this  right,  which  was  that  the 
railroad  company  should  within  twenty  days 
remove  the  double  tracks  and  replace  the  pave- 
ment. In  view  of  all  the  facts,  we  should  in- 
cline to  regard  this  as  in  the  nature  of  a  penalty 
to  secure  obedience  of  the  company  to  the  regu- 
lation, and  in  any  event,  in  the  light  of  the 
conduct  of  the  parties  in  relation  to  the  litiga- 
tion in  the  state  court,  we  think  the  railroad 
company  has  not  lost  the  right  to  maintain 
one  track  in  the  street  in  question  as  it  now  ex- 
ists, without  the  adoption  of  any  further  ordi- 
nance on  the  subject. 

On  the  ftround  which  we  have  stated,  we  think 
the  deeieeofihe  Circuit  Court  wrong,andJor  thai 
reason  it  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

IM  C.& 
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IiONO  ISLAND  WATER  8UPPLT  COM-  ere  in  condemDaiioD  proceeding*  brought  by 

PANT.  Plff.  in  Err..  the  city  of  Brooklyn  to  coudemn  tbe  property 

T.  of  the  Long  Island  WateT  Supply  Company. 
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^  l/ia—Jindingt  offaet—adiuive  right  to   p.  nOO),  aa  smended  in  18S1  |N.  T.  Laws  IHSl. 

tvp^y  watfT—eontraet—ttatute  for  tondtm-   chap.  331,  p.  418),  the   plaintiff  in  error  was 

nation,  u^«n  conilitutional.  organized  aa  a  water  company.     On  September 

IS,  1881,  it  entered  into  a  contract  with  ih« 

L  Tbe  condemnation  or  Bwatar-iuppljr  system  la  town  of  New  LotB,  by  nbicb  it  agreed  to  lay 
wttlila  tfae  unqueat toned  llintta  of  tbe  power  of  water  ptpes  and  malna  in  tbe  atreets  of  New 
eminent  doniBln.  Lots,  and  supply  tbe  town  wilb  water.     The 

1  Thepoirer totakeBwaierworkaarMembTeiDl-  town,  on  tbe  other  band,  agreed  to  pay  for 
aent  domalnfor  tbeuseof  acltfundersututory  bydranta  to  be  f  nrniabed  and  aupptled.  aa  pro- 
aoihorlty  to  not  taken  away  bjaconiraot  for  the  vided  in  Che  contract,  at  a  specified  tale  per 
mpply  of  water  by  tbe  private  company  owcIdr  hvdrant,  the  number  of  hydranta  to  be  not  lesa 
the  works  duiinfta  term  o(  years,  witb  ■  pro-  ,g^Q  ^IXi.  Tbe  term  of  tbe  contract  WH 
vielon  requiring  the  payment  of  hydrant  rental*  iwenty-flyeyears.  This  contract  was  moditled 
by  ihemuntcipallty.  j^    2   j^^   ^^^  ^^^  modification  conUias 

&   A  oontracu.  P™P*rty.  and.  hke  any  oth^  prop-        ^^^  ^^  ^  d^j,  controversy. 

my.  may  be  wken  under  condemnation  pro-  ^^  ,6^_  ^^^^^^^  335  (jj_  T.  Laws  1886. 
ceedinm  ror  put»io  use.  54O)   ^^^  town  of  New  Lots  was  annexed  lo 

•  *-wor£.^rtrn,°d,^''n:?^pe^ndr,Sr:^:;t^  t-d  merged  In  the  city  of  Brooklyn  to  b« 
supply  of  water  ata^lutcly  tree  to  all  indUidu.ls  known  Ibereafter  as  the  2eih  ward  of  aaid  city, 
who  dtBfro  to  use  11.  Tbe  4th  section  of  this  act  ptovided,  among 

E.  DueproceMof  lawln  oondemnatioo  proceed-  other  things,  that  "tbe  amount  annually  pay- 
imwdoea  not  require  that  the  asMBBmontof  dam-  able  by  Said  town  for  water  supplied  toil  un- 
sfles  shall  be  made  by  a  lury.  der  erisling  conlracia  between  it  and  the  Long 

B.  There  la  no  denial  of  due  proceeiof  lawln  mak-  Island  Water  Supply  Company  shall,  after  thia 
Ins  (be  flndinm  of  fact  by  ibe  trlan  of  tact,  act  takes  effect,  during  tbe  terms  of  said  coq- 
wlietber  com  mialonera  or  a  Jury.  In  a  coDdemnn-  tract,  or  until  said  city  shall  purchase  or  acquire 
tion  case,  finai  as  lo  sucta  facts,  and  leavlns  open  the  properly  of  salil  water  company,  as  in  Iha 
to  the  couriB  simply  the  Inquiry  aa  to  whether  next  aecttoo  provided,  be  levied  and  collected 
therewas  any  erroneous  buls  adopted  in  ihelr  from  'Ihe  property  situated  and  lai-  [687 
appraisal,  or  other  errora  la  tbelr  prooeedinas.       ^ye  within  tbe  territory  hereby  anneied.  and 

I.  An  eicluBive  rlaht  to  supply  water  to  a  (own  guch  amount  shall  be  paid  lo  tbe  said  water 
is  not  acquired  by  a  water  company  organliBd  company  by  said  city  aa  It  falla  due  from  time 
under  a  statute  which  simply  provides  for  the  ^  ^^  '^^  ^^id  cSntracla.  and  the  aaid  city 
?i^?l'f;h°,hfi°,n-rj^*l.im^,I  nnJitir^;  of  Brooklyn  shall  not  distribute  or  furniali 
J^;a"'i'ml:';"bfsn:e'':!;?h%'coCJa^n^^^^  water  for  (onaumptipn  or  u«,  within  aaid.er- 
tbe  payment  of  hydrant  rentaJa.  without  any  ^'o^-  "^  lay  any  pipes  or  mains  for  the  di»- 
words  of  exclusion.  trlbulion  or  supply  of  water  within  said  tcfri- 

1  An  act  for  tbe  annexation  of  tarrltory  to  a  dty.  ^^-  ""*''  '■'^^  expiration  of  the  charterof  «aW 
which  fives  the  cliy  tbe  right  to  purebaaeorcoQ-  company  or  until  tbe  said  citv  shall  purcbaae 
demn  waterworks  in  sucb  territory  at  any  time  or  acquire  tfae  property  of  said  company,  aa  la 
witbin  two  years,  does  not  constitute  a  contract  the  next  seclion  provided." 
BsBlnBtoondemnation  after  that  time,  orpreveat  By  §  5  the  city  was  given  power  to  purchase 
iheleglBlaiurefromenlarBingtheilme.  or  condemn    the   property   of  Ibe    company 

I.  A  sratute  provldlnB  for  the  condemnation  of  within  two  years,  but  did  neither.  In  1893 
waterworks  by  a  city  Is  not  unconstitutional  be-  tbe  legislature  passed  another  act  (N.  T.  Lawa 
cause  it  falls  to  declare  In  terms  tHat  tbe  city  1902,  chap.  481.  p.  860),  authorizing  the  city 
ahull  continue  the  same  use  or  appropriate  iba  o[  Brooklyn  to  condemn  the  property  of  tha 
property  to  some  other  equally  public  purpoae.  company,  the  1st  section  of  wbicb  la  as  fd- 
[No.  218.1  lows: 

"Sec.  1.  The  public  interest  requires  the  ac- 

Argutd  March  17,  18,  1897.     Dteided  April  qoisltlnn,  by  the  city  of  Brooklyn,  for  the 
f6.  18S7.                                    public  use.  of  the  reservoir,  wells,  machinery, 
pipes,  franchises,  and  all  other  property  of  the 
g  Island  Water  l^upply  Company,  and  the 
..,_  „ city  of  Brooklyn  is  hereby  authorized  to 

that  court  (after  ila  affirmance  by  the  Court  of   acquire  the  same  for  sucb  use  by  condemna- 

AppeslB)  conflrmlng  tbe  report  of  commission-   tlon,  free  of  all  liens  and  encambrancea  what- 


NOTi.— FntRaent  forprivatt  proptrtt/  lolten  for 
fvblie  vtK  sih  Amendment  Eo  OoiuKtutton  apptle* 
anly  Ui  Federal  government,  aM  not  lo  sfntns.  nrm 
note  to  Withers  v.  Buckley,  IS:  SIB. 

At  lo  eminent  domain;  damniK*  to  eoacmenti,  nolist 
■mafce.*le..'OHnMna/leUaMulln|)on  tirceti;  dom- 


aget  (0  oeceo,  Kgftt.  and  air;  vCbratiun;  depredation 
In  value;  tue  of  irett;  leleorapb  pote*;  whal  eonM- 
tuCes  Xaltina:  eonimiuenKat  litfuni,— aee  note  to 
Osborue  v.  Missouri  P.  B.  Oo.ST:  lU. 
.^  to  uhot  ft  due  jrrooeatf  bna,  aea  nola  to  Fear- 
Tewdall.  S4:(at. 
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soever,  provided  that  the  proceedings  herein, 
hereinafter,  and  hereby,  authorized  shall  be 
commenced  within  one  year  after  the  passage 
of  Ibis  act." 

Subsequent  sections  prescribed  the  proced- 
ure. Proceedings  were  had  under  this  act. 
The  commissioners  appointed  as  provided 
therein  valued  the  property  of  the  company 
at  l|r)70,000.  of  which  $370,000  was  named  as 
the  value  of  the  tangible  property,  and  $200,- 
GOO  that  of  the  f  ranchises,coDtracts,and  all  other 
rij]chis  and  property  of  whatsoever  nature  or 
kind  of  the  company,  including  therein  the 
contract  between  the  town  of  New  Lots  and 
the  company.  The  special  term  of  the  su- 
preme court,  00  June  29,  1893,  made  an  order 
▼acatiug  and  setting  aside  this  report  and  ap- 
pointing new  commissioners.  The  city  of 
Brooklyn  appealed  to  the  general  term  of  that 
court,  which,  on  December  1,  1893,  reversed 
the  order  of  the  special  term  and  confirmed  the 
6881report  of  the  'commissioners.  The  com- 
pany tht-n  took  an  appeal  to  the  court  of  ap- 
peals. Th.it  court  aflirmed  the  decision  of  the 
general  term  (143  N.  Y.  596  [26  L.  R  A.  270]) 
and  remitted  the  record  to  the  supreme  court, 
which  court,  on  December  4,  1894,  entered 
final  judgment  in  favor  of  the  city  of  Brook 
lyn,  and  thereupon  this  writ  of  error  was  sued 
out.  I 

Messrs.  John  F.  Dillon,  Benjamin  F. 
Tracy,  Harry  Hubbard,  and  John  M,  Dillon 
for  plainliflF  in  error. 

Messrs.  George  G.  Reynolds  and  Al- 
bert G.  McDonald  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

So  far  as  respects  any  mere  matter  of  pro- 
cedure, or  of  conflict  between  the  statute  au- 
thorizing Ihe  condemnation,  or  the  proceedings 
bad  thereunder,  and  the  Constitution  of  the 
•tate,  the  decision  of  the  court  of  appeals  is 
conclu«^ive.  West  River  Bridge  Co.  v.  i>i>, 
47  U.  8.  6  How.  507  [12:  580];  Bucher  v. 
Cheshire  R.  Co.  125  U.  S.  555  [31;  795] ; 
Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  194 
[antet  683j.  Our  inquiry  must  be  directed  to 
the  question  whether  any  rights  of  the  water- 
supply  company  secured  by  the  Constitution 
of  the  United  ?*tates  have  been  violated.  The 
contention  of  plaintiff  in  error  is  that  the  pro- 
ceedings had  under  the  statute  which  resulted 
in  the  judgment  of  condemnation  violate  U.  S. 
Const,  art.  1,  ^  10,  which  forbids  any  state  to 
pass  a  law  impairing  the  obligation  of  con- 
tracts, and  were  not  *'due  process  of  law,"  as 
reauired  by  the  14th  Amendment. 

With  reference  to  the  first  part  of  this  con- 
tention it  is  said  that  in  1881  the  town  of  New 
Lots  made  a  contract  with  the  water  supply 
company  by  which  for  each  and  every  year 
during  the  term  of  twenty -five  years  it  cove- 
nanted to  pay  to  the  companv  so  much  per  hy- 
drant for  hydrants  furnished,  and  supplied  by 
it;  that  the  act  of  annexation  continued  the  bur 
689Jden  *of  this  obligation  upon  the  territory 
within  the  limits  of  the  town,  although  there- 
after the  town  as  a  separate  municipality 
ceased  to  exist,  and  the  territory  became  simply 
a  ward  of  the  city  of  Brooklyn;  that  the  con- 
demnation proceedings  destroyed  this  contract  j 
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and  released  the  territory  from  any  obligation 
to  pay  the  stipulated  hydrant  rental;  that  a 
stale  or  municipality  cannot  do  indirectly  what 
it  cannot  do  directly;  that  as  the  muuiripality 
could  not  by  any  direct  act  release  itself  from 
any  of  the  obligations  of  its  contract,  it  could 
not  accomplish  the  same  result  by  proceedings 
in  condemnation.  We  cannot  yield  our  as- 
sent to  this  contention.  All  private  property 
is  held  subject  to  the  demands  of  a  public  use, 
The  constitutional  guaranty  of  jus^  compen- 
sation is  not  a  limitation  of  the  power  to  take, 
but  only  a  condition  of  \\a  exercise.  When- 
ever public  uses  require,  the  government  may 
appropriate  any  private  property  on  the  pay- 
ment of  just  compensation.  That  the  supply 
of  water  to  a  city  is  a  public  purpose  cannot 
be  doubted,  and  hence  the  condemnation  of  a 
water  supply  system  must  be  recognized  as 
within  the  unquestioned  limits  of  the  fKjwer 
of  eminent  domain.  It  matters  not  to  whom 
the  water-supply  system  belongs,  individual 
or  corporation,  or  what  franchises  are  con- 
nected with  it— all  may  be  taken  for  public 
uses  upon  payment  of  just  compensation.  It 
is  not  disputed  by  counsel  that,  were  there  no 
contract  between  the  company  and  the  town, 
the  waterworks  might  be  taken  by  condemua- 
tion.  And  so  th^  contention  is  practically  that 
the  existence  of  the  contract  withdraws  the 
property,  during  the  life  of  the  contract,  from 
the  srcope  of  the  power  of  eminent  domain,  be- 
cause taking  the  tangible  property  will  prevent 
the  company  from  supplying  water,  and  there- 
fore operate  to  relieve  the  town  from  the  pay- 
ment of  hydrant  rentals.  In  other  words,  the 
prohibition  against  a  law  impairing  the  obli- 
gation of  contracts  stays  the  power  of  eminent 
domain  in  respect  to  property  which  otherwise 
could  be  taken  by  it.  Such  a  decision  would  be 
far  reaching  in  its  effects.  There  is  probably 
no  water  company  in  the  land  which  has  not 
some  subsi:)tin^  contract  with  a  municipality 
which  it  supplies,  and  within  which  its  works 
are  located,  *and  a  ruling  that  all  those  [GOO 
properties  are  beyond  the  reach  of  the  power 
of  eminent  domain  during  the  existence  of 
those  contracts  is  one  which,  to  say  the  least, 
would  require  careful  consideration  before  re- 
ceiving judicial  sanction.  The  fact  that  this 
particular  contract  is  for  the  payment  of  money 
for  hydrant  rental  is  not  vital.  Every  con- 
tract is  equally  within  the  protecting  reach  of 
the  prohibitorv  clause  of  the  Constitution. 
The  charter  of  a  corporation  is  a  contract,  and 
its  obligations  cannot  be  impaired.  So  it 
would  seem  to  follow,  if  plaintiff  in  error's 
contention  is  sound,  that  the  franchises  of  a  cor- 
poration could  not  be  taken  by  condemnation, 
because  thereby  the  contract  created  by  the 
charter  is  impaired.  The  privileges  granted 
to  the  corporation  are  taken  away,  and  the  ob- 
ligation of  the  corporation  to  perform  is  also 
destroyed. 

The  vice  of  this  argument  is  twofold.  First, 
it  ignores  the  fact  that  the  contract  is  a  mere 
incident  to  the  tangible  property;  that  it  is  the 
latter  which,  being  fitted  for  public  uses,  is 
condemned.  And  while  the  com  pan  j-,  by  be- 
ing depriveii  of  its  tangible  property,  is  unable 
to  perform  its  part  of  the  contract,  and  there- 
fore can  make  no  demands  upon  the  town  for 
performance  on  its  part,  it  still  is  true  that  the 
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contract  is  not  the  tbiog  which  is  sought  to  be 
coDdetDDed,  and  its  impairment,  if  impairment 
there  be,  \s  a  mere  consequence  of  the  appro- 
priation of  the  tangible  property.  Second,  a 
contract  is  property,  and,  liiie  any  other  prop- 
erly, may  be  taken  under  condemnation  pro- 
ceedings for  public  use.  ^ew  Orleans  Gas- 
light  Co.  W.Louisiana  J.ight&H,  P.  &  Mfg.  Co, 
115  U.  S.  650,  673  [29:  516.  525].  Its  con- 
demnation is  of  course  subject  to  the  rule  of 
just  compensalion,  and  that  is  all  that  is  im- 
plied in  the  decisions  such  as  Hall  v.  Winconsin, 
103  U.  S.  5  [26:  302].  cited  by  counsel.  In 
that  case  it  appeared  that  Hall  had  a  contract 
with  the  state  for  services  entered  into  in  pur- 
suance of  a  statute,  that  he  performed  the  serv- 
ices, but  that  before  finishing  his  work  the 
legislature  repealed  the  statute  authorizing 
the  contract.  It  was  held  that  he  was  neverthe- 
less entitled  to  his  stipulated  compensation. 
The  act  of  the  lecislature  in  the  repeal  was 
not  one  providing  for  condemnation,  and  in  so 
69 1  ]far  as  it  partook  of  the  *nalure  of  a  con- 
demnation it  ignored  the  obligation  of  just  com- 
pensation and  was  therefore  void;  but  it  was  not 
held, that,  if  just  compensation  had  been  pro- 
vided and  a  public'  use  required  the  contract 
might  not  have  been  condemned. 

The  true  view  is  that  the  condemnation  pro- 
ceedings do  not  impair  the  contract,  do  not 
break  its  obligations,  but  appropriate  it,  as  they 
do  the  tangible  property  of  the  company,  to 
public  uses.  The  statute  under  which  these 
proceedings  were  had  declares  the  necessity  of 
the  acquisition  "for  the  public  use  of  the  res- 
ervoir as  well  as  machinery,  pipes,  franchises, 
and  all  other  property"  of  the  company,  and 
the  application  for  the  appointment  or  com- 
missioners not  only  described  the  tangible 
property  but  also  added  **all  franchises,  con- 
tracts, more  particularly  a  certain  contract 
dated  the  15th  day  of  Septeml)er.  18S1,  be- 
tween the  town  of  New  Lots  and  the  said  Long 
Island  Water  Supply  Company,  and  referred 
to  in  N.  Y.  Laws  1886,  chap.  335,  and  all  other 
rights  and  property  of  whatsoever  nature  or 
kind  as  the  same  may  so  appear."  The  commis- 
sioners, after  a  hearing,  valued  first  the  tangi- 
ble property  at  !f3T0,000  and  the  franchises, 
contracts,  and  all  other  rights  and  property, 
including  this  particular  contract  at  $200,000. 
In  other  words,  the  condemnation  proceedings 
did  not  repudiate  -the  contract  but  appropri- 
ated it  and  tixed  its  value.  The  case  of  West 
Biter  Bridge  Co.  v.  Dix,  47  U.  S.  6  How.  507 
[12: 535],  is  in  point.  The  bridge  company  bad 
a  charter  from  the  state  of  Vermont  creating 
it  a  corporation  and  investing  it  with  the  ex- 
clusive privilege  of  erecting  a  bridge  over 
West  River  within  4  miles  of  its  mouth  and 
with  the  right  of  taking  lolls  for  passing  the 
same.  Under  that  authority  it  had  erected  its 
bridge  and  was  in  the  enjoyment  of  the  fran- 
chise. During  the  life  of  the  charter,  and  un- 
der authority  of  an  act  of  the  legislature,  con- 
demnation proceedings  were  taken  for  the  pur- 
pose of  condemning  the  bridge  and  extinguish- 
ing the  charier,  converting  the  former  into  a 
free  public  highway.  These  proceedings  cul- 
minated in  an  award  of  compensation  and 
a  judgment  of  condemnation.  The  supreme 
court  of  the  state  having  sustained  the  pro- 
ceedings they  were  brought  to  this  court  on  er- 
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ror,and  there, as  here,  the  *contpntion  wasr<592 
that  the  proceedings  were  in  violation  of  U.  S. 
Const,  art.  1,  $5  10.  This  contention  was  over- 
ruled, and  in  the  course  of  the  opinion  it  was 
observed: 

"No  state,  it  is  declared,  shall  pass  a  law  im- 
pairing the  obligation  of  contracts;  yet,  with 
this  concession  constantly  yielded,  it  cannot 
be  justly  disputed  that  in  every  political  sov- 
ereign community  there  inhere  necessarily 
the  right  and  the  duty  of  guarding  its 
own  existence,  and  of  protecting  and  pro- 
moting the  inleresLs  and  welfare  of  the 
community  at  large.  This  power  and  this 
duty  are  to  be  exerted  not  only  in  the  high- 
est acts  of  sovereignty,  and  in  the  exter- 
nal relations  of  governments ;  they  reach 
and  comprehend  likewise  the  interior  polity 
and  relations  of  social  life,  which  should  be 
regulated  with  reference  to  the  advantage  of 
the  whole  society.  This  power,  denominated 
'eminent  domain'  of  the  state,  is.  as  its  name 
imports,  paramount  to  all  private  rights  vested 
under  the  government,  and  these  last  are,  by 
necessary  implication,  held  in  subordination  to 
this  power,  and  must  yield  in  every  instance 
to  its  proper  exercise.  .  .  .  Now.  it  is  undeni- 
able that  the  investment  of  property  in  the 
citizen  by  the  government,  whether  made  for 
a  pecuniary  consideration  or  founded  on  con- 
ditions of  civil  or  political  duty,  is  a  contract 
between  the  state,  or  the  government  acting  as 
its  agent,  and  the  grantee,  and  both  the  parties 
thereto  are  bound  in  good  faith  to  fulfil  it. 
Biit  into  all  contracts,  whether  made  be- 
tween states  and  individuals,  or  between  indi- 
viduals only,  there  enter-  conditions  which 
arise,  not  out  of  the  literal  terms  of  the 
contract  itself;  they  are  superinduced  by  the 
pre  existing  and  higher  authority  of  the  laws 
of  n'llure,  or  nations,  or  of  the  community  to 
which  the  parties  belong;  they  are  always  pre- 
sumed, and  must  be  presumed,  to  be  kuown 
and  recognized  by  all,  are  binding  upon  all, 
and  need  never  therefore  be  carried  into  ex- 
press stipulation,  for  this  could  add  nothing  to 
their  force.  Every  contract  is  made  in  subor- 
dination to  them,  and  must  yield  to  their  con- 
trol, as  conditions  inherent  and  paramount, 
wherever  a  necessity  for  their  execution  shall 
occur.  Such  a  condition  is  the  right  of  eminent 
domain.  This  right  *does  not  operate  to[693 
impair  the  contract  effected  by  it,  but  recog- 
nizes its  obligation  in  the  fullest  extent,  claim- 
ing only  the  fulfilment  of  an  essential  and  insep- 
arable condition.  ...  A  distinction  has  been 
attempted,  in  argument,  between  the  power  of 
a  government  to  appropriate  for  public  uses 
property  which  is  corporeal,  or  may  be  said 
to  be  in  being,  and  the  like  power  in  the  gov- 
ernment to  resume  or  extinguish  a  franchise. 
The  distinction,  thus  attempted,  we  regard  as 
a  refinement  which  has  no  foundation  in  rea- 
son, and  one  that,  in  truth,  avoids  the  true 
legal  or  constitutional  question  in  these  causes; 
namely,  that  of  the  right  in  private  persons,  in 
the  use  or  enjoyment  of  their  private  property, 
to  control,  and  actually  to  prohibit  the  power 
and  duty  of  the  government  to  advance  and 
protect  the  general  good.  We  are  aware  of 
nothing  peculiar  to  a  franchise  which  can  clasi 
it  higher,  or  render  it  more  sacred,  than  other 
property.     A  franchise  is  property,  and  noth- 
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iDg  more;  it  is  incorporeal  property,  and  is  so 
denned  bj  Justice  Blackstone,  when  treatlDg, 
in  his  second  Tolume,  chap.  3,  p.  20,  of  the 
rights  of  things."  See  also  Bictimond,  F,  db 
P.  R.  Co.  Y.  Louua  R  Co,  54  U.  8.  1«  How. 
71,  88  [14:  55.  60];  Boston  dk  L,  R.  Corp.  ▼. 
Salem  db  L,  R,  Co.  2  Gray.  1.  85.  86. 

The  views  thus  expressed  have  never  been 
overruled,  and  we  think  are  controlling  of 
this  case.  Ck)un8el  seek  to  distinguish  that 
case  from  this  in  that  here,  as  they  say,  there 
is  an  executory  contract  for  twenty-five  years, 
whereas  in  that  case  there  was  only  incorporeal 
property,  the  result  of  an  executed  grant;  here 
the  use  of  the  waterworks  property  is  not 
changed,  whereas  there  the  bridge  was  con- 
verted from  a  toll  into  a  free  bridge,  and  they' 
fuote  some  remarks  made  by  Mr.  Justice  Mc- 
Lean, in  a  concurring  opinion  in  respect  to 
this  matter  (p.  537  [547J),  as  follows: 

"No  state  could  resume  a  charter  under  the 
power  of  appropriation  and  carry  on  the  func- 
tions of  the  corporation.  A  bank  charter 
could  not  be  thus  taken,  and  the  business  of 
the  bank  continued  for  public  purposes.  Nor 
could  this  bridge  have  been  taken  by  the  state, 
and  kept  up  by  it  as  a  toll  bridge.  This  could 
6041not  be  palled  an  appropriation  of  'private 
property  to  public  purposes.  There  would  be  no 
change  in  the  use,  except  the  application  of  the 
profits,  and  this  would  not  bring  the  act  within 
the  power.  The  power  must  not  only  be  ex- 
ercised bona  fide  by  a  state,  but  the  property, 
not  its  product,  must  be  applied  to  a  public 
use.  .  .  .  The  use  of  this  bridge,  it  is  con- 
tended, is  the  same  as  before  the  act  of  appro- 
Sriation.  The  public  use  the  bridge  now  as 
efore  the  act  of  appropriation;  but  it  was  a 
toll  bridge,  and  by  the  act  it  was  made  free. 
The  use,  therefore,  is  not  the  same.  The  tax 
assessed  on  the  citizens  of  the  town  to  keep  up 
and  pay  for  the  bridge  may  be  impolitic  or  un- 
just; but  that  is  not  a  matter  for  the  considera- 
tion of  this  court." 

We  do  not  think  the  differences  between  the 
cases  such  as  to  affect  the  right  of  condemna- 
tion. A  charter  is  not  simply  au  executed 
frant  but  a  continuing  contract.  There  is  a 
uty  of  performance  by  the  recipients  of  the 
grant  which  continues  during  the  life  of  the 
charter.  Neither  can  the  power  of  the  state  to 
condemn  a  waterworks  system  dep)end  upon  the 
question  whether  it  makes  the  supply  of  water 
absolutely  free  to  all  individuals  who  desire  to 
use  it.  The  state,  which,  in  the  first  place,  has 
the  power  to  construct  a  water-supply  system 
and  charge  individuals  for  the  use  of^tbe  water, 
mav  condemn  a  system  already  constructed, 
and  continue  to  maae  such  charge.  This  is  not 
turning  property  from  one  private  corporation 
to  another,  but  taking  property  from  a  private 
corporation  and  vesting  the  title  in  some  mu- 
nicipal corporation  for  the  public  use.  It  is 
not  essential  to  a  public  use  th^t  it  be  abso- 
lutely free  and  without  any  charge  to  anyone. 
The  state  may  build  a  railroad  and  charge 
tolls  for  passengers  and  freight.  It  is,  never- 
theless, a  public  function  which  it  is  exercis- 
ing, and  the  property  is  devoted  to  public 
uses.  And  so  wherever  there  is  cost  in  con- 
tinuing a  public  work  the  state  has  a  right  -to 
demand  compensation  for  any  individual  use 
and  personal  benefit  therefrom. 
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Neither  can  it  be  said  that  there  was  not 
*'due  process  of  law"  in  these  condemnation 
proceedings.  It  is  not  essential  that  the  aaseaa- 
ment  of  damages  be  made  by  a  Jury.  Suck 
award  may  be  made  by  commissioners,  at  least 
where  there  is  'provision  for  review  of  [095 
their  proceedings  in  the  courts.  Central  Branch 
Union  P.  R.  Co.  v.  Atehinion,  T.  dt  6.  F,  R 
Go.  28  Kan.  453,  463;  Cooley,  Const.  Lim.  56a. 
And  §§  0  and  10  of  the  act  of  1802,  under 
which  these  proceedings  were  had,  requires 
that  the  commissioners  make  and  file  a  report 
of  their  proceedings  and  determination  in  the 
supreme  court  of  the  county  of  Kings,  and 
that  application  must  be  made  to  that  court 
for  a  confirmation  of  the  report;  that  notice  of 
such  application  must  be  given,  and  that 
*'upon  such  application  the  court  may  con- 
firm the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings 
before  the  commissioners,  or  upon  the  ground 
that  the  award,  in  part  or  in  whole,  is  exces- 
sive, or  is  insufficient,"  and  appeal  was  allowed 
from  the  decision  of  that  cuurt  to  a  higher. 
We  do  not  question  the  proposition  that  lorm 
is  not  the  only  thing  essential  to  due  process. 
We  said  in  the  recent  case.  Chicago,  B.  <t  Q.  R 
Go.  v.  CJiicago,  166  U.  8.  226  [anU,  070],  'The 
mere  form  of  the  proceeding  instituted  against 
the  owner,  even  if  he  be  aomitted  to  defend, 
cannot  convert  the  process  used  into  due  pro- 
cess of  law,  if  the  necessary  result  be  to  deprive 
him  of  bis  property  without  compensation." 

It  may  be  true,  as  contended,  that,  as  con- 
strued by  the  court  of  appeals,  the  determina- 
tion of  the  cemmissiooers  is  conclusive  as  to 
the  mere  value  of  the  property,  but  there  is  no 
denial  of  due  process  in  making  the  findings  of 
fact  by  the  triers  of  fact,  whether  commission- 
ers or  a  jury,  final  as  to  such  facts,  and  leaving 
open  to  the  courts  simply  the  inquiry  as  to 
whether  there  was  any  erroneous  basis  adopted 
by  the  triers  in  their  appraisal,  or  other  errors 
in  their  proceedings. 

The  error  charged  against  the  commissioners 
in  respect  to  their  basis  of  valuation  is  that 
they  failed  to  regard  the  company  as  possessed 
of  exclusive  rignts.  It  is  said  by  counsel  in 
their  brief  that  the  company  had,  by  virtue  of 
its  contract  and  the  act  of  annexation,  "two 
vested  rights  as  against  the  city  of  Brooklyn: 
1st.  A  vested  right  resting  in  contract  to  con- 
tinue to  supply  water  under  and  pursuant  to 
the  said  contracts  with  the  town  of  New  Lots 
'during  the  term  of  said*contracts;'  that  [096 
Is,  for  the  unexpired  period  of  said  contracts — 
about  fourteen  years.  2d.  A  further  vested  right 
resting  in  contract  and  valid  legislative  enact- 
ment to  enjoy  its  franchises  until  the  expira- 
tion of  its  charter,  protected  from  any  rivalry 
on  the  part  of  the  city  of  Brooklyn." 

The  view  taken  by  the  majority  of  the  com- 
missioners is  thus  stated  in  their  report: 

*'To  recapitulate  what  has  just  been  said, 
we  have  valued  the  franchise  upon  the  assump- 
tions (1)  that  at  present  the  water  company 
alone  has  the  right  publicly  to  purvey  water  in 
the  26th  ward;  (2)  that  the  exclusivenesa  now 
incident  to  its  right  may  at  any  time  be  taken 
from  it  by  the  legislature,  or  by  local  author- 
ities acting  under  legislation;  but  (8)  that 
neither  the  legislature  nor  local  authori- 
ties would,  in   determining  whether  to  taks 
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fTon  ibe  corop&ny  (he  eiclusIveDrai  of  It!  GEORQS  W.  BENTELL,  Jr.,  IHff.  t'n  {609 

ligbt,  fall  to  bale  sucb  due  Teesnl  as  ia  de  Brr., 

manded  b;  ample  sod  fair  public  policy,  1<  e. 

tbe  past  Invesiment.  riaks.  and  services  of  lli<  NEW  ORLEANS  &  CABROLLTON  RAIL- 

company  and  to  tbe  reasonably   juat  cipecia  ROAD  COMPANY. 

tfonB  whicb  tbose  nbo  bave  icvesled  money  Ic 

Its  work  bad  in  mind  wben  so  investing."  (See 8.  C.  Reporter's  ed.MB-IoeL) 

Tbe  court  of  appeals   bekl  tbat  ueilber  tb( 

statute  under  which  the  company  was  organ  Property  in  dogi—MtatuU  at  to  attatmtnt  and 

t7ed.  nor  tbe  cnntracl,  nor  rbe  act  of  anneia  Teeoteryfor  dogt. 
tion,  gave  to  tbe  cotupaoy  rights  exclusive  end 

beyond  the  rcacb  of  legislalive  action.     Tbe«  1-   Bestrfoiiomon  property  In  donmaWnitlMpro- 

CODCluaions  of   the  court  of  appcala  are  vigor  tectlon  oonditlonal  upon  complianoe  with  rwu- 

oualy  cballenged  In  Ihe  argument,  but  we  art  "•"<">«  "»■  "e  protection  of  penona  and  prop- 

of  onioinn  that  thev  are  correct      The  atatuw  *'"  '"^  deatructlon  and  anooraDoe  bj  them 

ttyproSfo^rthe%7,^nlLtlonofT."^^  a  ■"!  r."  V?f  """"Tr" ..  .       .        .  „^ 

no  words  of  eiclusion.     It  gave  to  the  com.  tneasMwrneot  rolis.and  iliat.10  reoover, 

pany  the  privilege  of  lajlDg  its  mains  in  lh(  for  lttval.iecanbehailformor«tbantheamour>l 

streetsofthe  town,  and  contained  a  covenanl  fliedby  Uieownerliitbelasta»e«menl.l»aowi. 

on  tbe  part  of  the  town  to  pay  certain  hydrant  atltutlonal  ezerctoe  ol  tbe  poIkw  powsr. 
rental.      But    grunts    from     tbe    public    art 

rtrlctly  conatrued  in  favor  of  tbe  public,  and  [No.  283,] 
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privilege    are    not    oidlnarllv   to  SttbmitUd  »anA  tS.  1897.     Decided  April  M, 

_ .  taken  as  grants  of  an  eicluslve  privilege.  '  ,bm                        ^          ' 

Chariei  Rittr  Bridge  Froprt.  v.  Warren  Bridgi  '" 

iVdpr*.  ae  U.  8.  U  Pel.  420f9:773];   irari  ,„„„„„„         ,.    „            ..          ,    ,       ., 

ington  £  B.  Tump.  Co.  v.  Man/land,   70   U.  T^  ERROR  to  the  Court  of  Appeals  for  tbe 

B.  8  Wall,  210  [18:  180]:   SUin   v.   BtinrilU  -*■  Pariah  of  Orleans  la  the  Sla^p  of  Louisiana 

Water  Su^ilg  Co.  141  U.  S,  97  [86: 0231;  Ham  ">  "'i?"  *  J'"'?'"f'"  °' '''25.  court  reversing 

ilton  Gattig/a  <£  C.    Co.  v.  Hamilton.  1 16  U.  B.  ^^^  Jiidirmenl  of  tbe  Civil  District  Court  for 

2M  [38:  9601:   Suraevie  Water  Oo.  v.  fyraevM  ""^  Parish  of  Orleans  in  favor  of  tbe  plaintiff, 

neN.T-167[BL.R.  A.546|.  NorUlhereaoy-  P^'^SJ  W.  Sentell.  Jr.    ag«mst  the  New   Or. 

697]thingintheact»ofanneiationwhlchmade  '"ds  *  CairollloD  Railroad  Company,  for  the 

a  contract  or  created  a  right  beyond  the  pnwcr  '"'"«  °^  ■  ^°i  negligently  killed  by  tlefendnnt. 

of  the  legislature  to  change.     It  gave  (he  city  ^^^  judgment  of  the  court  of  appeals  bemg  In 

the  right  to  purchase  or  condemn  at  any  time  "^o'  o'  defendant     Aglrmtd. 
wilbln  two  yeara,  but  thia  apeciflcaiion  of  time 

did  not  operate  lo  prevent  tbe  legisUiure  from  Btalement  by  Mr,  Justice  Browat 

enUrging  tbe  lime  or  from  granting  at  any  This  was  an  action  onuinally  instituted  by 

aubsequeot  period  during  the  life  of  the  con-  Sentell  in  tbe  civil  district  court  for  the  parish 

tract  a  further  right  of  purchase  or  condemns,  "'  Orleans,  to  recover  the  valueof  a  Newfound' 

tlon.     No  consent  was  asked  of  tbe  town  com-  land  bitch,  known  as  "UountesaLona,    alleged 

pany  in  the  act  of  anneiation;  It  entered  into  *^  li&'e  been  Degllgenily  killed  by  tbe  railroad 

no  new  contract;  nothing  was  done  to  eiilarce  company, 

tbe  rights  which   It  had  aealnst  tbs   public  Thocompany  answered,  denying  the  allega- 

Theacl  was  simply  one  ot^ legislative  diicre-  tion  of  negllfience,  and  set  upaaa  separale  de- 

Ilon  in  respect  to  municipal  orgonieation,  and,  ^cose  that  plaintiff   bud  not  complied   either 

like  any  other  such  act,  subject  to  future  taod-  ""•■  therequirementsof  the  state  lawor  of  Iha 

tflcatlon  by  the  legislature  city  ordinances  with  respect  to  the  keeping  of 

Neither  can  the  act  of  1892  be  adjudged  In  dogs,  and  was  therefore  not  entitled  to  recover, 
conflict  with  tbe  Federal  Constitution  because  The  law  of  Ihe  state  was  as  follows: 
It  fails  expressly  and  In  detail  to  prescribe  Ihe  "Sec.  1.  Be  xt  enacted  by  the  general  aumHy 
nses  to  which  the  property  shall  be  put  by  tbe  'if  "^  •'"'*  "/  '^^vieiana.  That  section  (1301) 
city  of  Brooklyn  after  the  coodeomation.  Tbe  '■«''*  hundred  and  one  of  the  Revised  Blaiuua 
property  condemned  was  not  vacant  land  aui-  °'  Louisiana  be  amended  and  re  enacted  so  as  to 
ccptible  to  a  multitude  of  uaea.  The  character  '^^  **  'oUowa:  From  and  after  the  passage 
of  its  use  bad  already  been  determined  by  the  "'  '*>'»  ■"  dogs  owned  by  citizens  of  tbissiaie 
action  of  tbe  company.  It  was  already  used  "^  hereby  declared  to  be  personal  properly 
for  public  purposes,  and  tbe  condemoaiion  ='  »ich  citizens,  and  shall  be  pkced  on  Ibe 
•imply  took  the  title  away  from  the  private  'sme  guaranties  of  law  as  other  personal  prop- 
corporation  and  vested  it  In  tbe  municfpalily.  -"?;  provided,  such  dops  are  given  in  by  th« 
And  the  statute  cannot  be  adjudged  unconsil-  '"i"  thereof  lo  the  asai^ssor. 
tutlonal  because  It  did  not  in  tenna  detlsie  "Ser.  2.  Beit  fvrther  enacted,  ete..  Tbal  no 
tbat  the  city  of  Brooklyn  should  continue  the  ^^B  •''•■I  ^  etililled  lo  Ihe  protection  of  the 
aame  uae  or  appropriate  tbe  property  to  some  '**  "n'ess  the  same  shall  have  been  placed 
other  equally  public  purpose,  ^pon  Ihe  assessment  rolls. 

These  are  tbe  vital  questions  in  tbe  c*ae     We  •"Sec,  8.  Be  it fiinher  ena fled,  ete., TbAl[e09 

Mtnoerrorin  the  judgment,  and  it  ie  therefoTe  n  civil  actions  for  the  killlngof  orfor  in  juries 

affirmed.  xotie  lo.dogs,  the  owner  cannot  recover  beyond 

.be  amount  of  Ihe  value  of  sucb  dog  or  dogs, 
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as  fixed  by  himself  in  the  last  assessment  pre- 
ceding the  killing  or  injuries  complained  of. 

*Sec.  4.  Be  it  further  enacted,  etc..  That  all 
laws  in  conflict  with  this  act  be  repealed. 

"Approved  July  5,  18S2." 

By  the  city  ordinance,  adopted  July  1, 1890. 
No.  4613,  "no  dog  shall  be  permitted  to  run  or 
beat  large  upon  any  street,  alley,  highway,  com- 
mon, or  public  square  within  the  limits  of  the 
city  of  New  Orleans,  provided  that  this  sec- 
tion shall  not  apply  to  any  dog  to  which  a  tag, 
obtained  from  the  treasurer,  is  attached."  By 
§  8  the  treasurer  was  directed  to  furnish  metal 
aogtagsto  all  persons  applying  for  the  same  nt 
the  rate  of  $2  each,  available  only  for  the  year 
Id  which  they  were  issued. 

Plaintiff  denied  the  constitutionality  of  the 
state  act;  and  the  court  charged  the  jury  that 
the  fact  that  the  dog  was  not  tagged,  as  re- 
quired by  the  city  ordinances,  could  not  affect 
the  right  of  the  plainiiff  to  recover;  that  the 
above  act  of  the  leuislature  was  unconstitutional 
as  destructive  of  the  right  of  property;  and 
that  a  dog  being  properly,  a  law  which  re- 
quires that  property  should  not  be  protected 
unless  listed  for  taxation  was  in  conflict 
with  the  Constitution  of  the  United  States, 
providing  that  no  person  shall  be  deprived  of 
his  life,  libortyt  or  property  without  due  process 
of  law.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $250,  upon  which  judg- 
ment was  entered. 

The  case  was  carried  to  the  court  of  appeals, 
which  reversed  the  judgment  of  the  trial  court, 
and  entered  judgment  in  favor  of  the  defend- 
ant, holding  that  plaintiff  should  have  shown 
a  compliance  with  the  law  of  the  state  and  the 
ordinances  of  the  city  as  a  condition  precedent 
to  recover.  Whereupon  the  plaintiff  sued  out 
a  writ  of  error  from  this  court. 

Messrs.  George  lienegre  and  Omer  Vil- 
lere  for  plaintiff  m  error. 

Mr.  Henry  P.  Dart  for  defendant  in  er- 
ror. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  case  turns  upon  the  constitutionality  of 
a  law  of  the  state  of  Louisiana  requiring  dogs 
to  be  placed  upon  the  assessment  rolls,  and 
limit  it)g  any  recovery  by  the  owner  to  the  value 
fixed  by  himself  for  the  purpose  of  taxation. 

The  dog  in  question  was  a  valuable  New- 
foundland bitch,  registered  in  the  American 
Kennel's  stud-book,  and  was  kept  by  her  owner 
for  breeding  purposes.  It  seems  that  while 
following  him  in  a  walk  upon  the  streets,  she 
stopped  on  the  truck  of  the  railroad  company, 
and,  being  otherwise  engaged  for  the  moment, 
failed  to  notice  the  approach  of  an  electric  car 
which  was  coming  toward  her  at  great  speed; 
and,  being  moreover  heavy  with  young,  and 
not  possessed  of  her  usual  agilitv,  she  was 
caught  by  the  car  and  instantly  killed.  The 
court  of  appeals  was  evidently  of  opinion  that 
bcr  owner,  knowing  of  her  condition,  should 
not  have  taken  her  upon  a  public  thoroughfare 
without  exercising  the  greatest  care  and  vigi- 
lance, and  that  the  accident  was  largely 
due  to  a  want  of  prudence  upon  his  part.  The 
facts,  however,  were  not  properly  before  the 
court,  and   the   opinion   was   put  upon  the 
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ground  that  the  state  law  was  constitutional 
and  valid  as  a  police  regulation  to  prevent  the 
indiscriminate  owning  and  breeding  of  worth- 
less dogs.  The  judges  also  annex^  a  certifi- 
cate that  the  decision  was  reversed  upon  the 
ground  that  the  law  was  constitutional,  and 
that  no  other  point  was  passed  upon. 

By  the  common  law,  as  well  as  by  the  law 
of  most,  if  not  all.  the  states,  doers  are  so  far 
recognized  as  property  thut  an  action  will  lie 
for  their  conversion  of  injury  (2  Bl.  Com.  393; 
CumminffSY,  Ferham,  I  xMet.  555;  Kinsman  v. 
State,  77  Ind.  182;  State  v.  McDuffle,  U  N.  H. 
523  [69  Am.  Dec  5161;  Parker  v.  i/t*r,27Ala. 
480  [62  Am.  Dec.  776];  Wheatley  v.  Harru,  4 
Sneed,  468  [70  Am.  Dec.  258];  Dodi^n  v.  Mock, 
4  Dev.  &  B.  L.  146  [32  Am.  Dec.  677];  Ptrry 
V.  Phippt,  10  Ired.  t,  259  [51  Am.  Dec.  387J; 
Untz  v.  Stroh,  6  Scrg.  &  K.  34),  although  in 
the  absence  of  a  statute  they  are  not  regarded  as 
the  subjects  of  *larceny  (2  Bishop,  Crim.  [701 
Law,  §  773:  Heg.  v.  Lady  Joan  Young  {'Case 
ofSicans'*}  4  Coke,  86,  91;  Norton  v.  l^dd,  5 
N.  H.  204  [20  Am.  Dec.  bid]:  Findlayv.  Bear, 
8  Serg.  &  K.  571;  People  v.  Campbell,  4  Park. 
Crim.  Rep.  386;  State  v.  Doe,  79  Ind.  9  [41  Am. 
Bep.  599];  Ward  v.  State,  48  Ala.  161  [17  Am. 
Rep.  31];  Stfite  v.  Li/mtts,  26  Ohio  St.  40<> 
[20  Am.  Rep.  772]:  State  ▼.  Uoldcr,  81  N.  (' 
527(31  Am.  Rep.  517]). 

The  very  fact  that  they  are  without  the  pro* 
tection  of  the  criminal  laws  shows  that  projv 
erty  in  dogs  is  of  an  imperfect  or  qualified  na- 
ture, and  "that  they  stand,  as  it  were,  between 
animals  feres  natures  in  which,  until  killed  or 
subdued,  there  is  no  property,  and  domestic 
animals,  in  which  the  right  qf  property  is  per- 
fect and  complete.  They  are  not  consider^ 
as  being  upon  the  same  plane  with  horses,  cat- 
tle, sheep,  and  other  domesticated  animals,  but 
rather  in  the  category  of  cats,  monkeys,  par 
rots,  singing  birds,  and  similar  animals  kept 
for  pleasure,  curiosity,  or  caprice.  They  have 
no  intrinsic  value,  by  which  we  understand  a 
value  common  to  all  dogs  as  such,  and  inde 
pendent  of  the  particular  breed  or  individual. 
Unlike  other  domestic  animals,  they  are  use- 
ful neither  as  beasts  of  burden,  for  draft  (ex- 
cept to  a  limited  extent),  nor  for  food.  They 
are  peculiar  in  the  fact  that  they  differ  among 
themselves  more  widely  than  any  other  class 
of  animals,  and  can  hardly  be  said  to  have  a 
characteristic  common  to  the  entire  race. 
While  the  higher  breeds  rank  among  the 
noble&t  representatives  of  the  animal  kinL'dora, 
and  are  justly  esteemed  for  their  intelligence, 
sagacity,  fidelity,  watchfulness,  affection,  and 
above  all,  for  their  natural  companionship  with 
man.  others  are  afflicted  with  such  serious  in- 
firmities of  temper  as  to  be  little  t)etter  than  a 
public  nuisance.  All  are  more  or  less  subject 
to  attacks  of  hydrophobic  madness. 

As  it  is  practically  impossible  by  statute 
to  distinguish  between  the  different  breeds, 
or  between  the  valuable  and  the  worthless, 
such  legislation  as  has  been  enacted  upon  the 
subject,  though  nominally  including  the 
whole  canine  race,  is  really  directed  against 
the  latter  class,  and  is  based  upon  the 
theory  that  the  owner  of  a  really  valuable 
dog  will  feel  sufficient  interest  in  him  to 
comply  with  any  reasonable  regulation  de- 
signed to  distinguish  him  from  the  common 
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1  erd.  Acting  upon  the  principle  that  there  is 
703]  but  a  qualified  ♦property  in  them,  and 
that,  while  private  interests  require  that  ihe  val- 
uable one  shall  be  protected,  public  interests  de- 
mand that  the  worthless  shall  be  exterminated, 
they  have,  from  time  immemorial,  been  consid- 
ered as  holding  their  lives  at  ibe  will  of  the  legis- 
lature, and  properly  falling  within  the  police 
powers  of  the  several  states.  Laws  for  the  pro- 
tection of  domestic  animals  are  regarded  as  hav- 
ing but  a  limited  application  to  dogs  and  cats, 
and,  regardless  of  statute,  a  ferocious  dog  is 
looked  upon  as  hosHs  ?iumani  generis^  nud  as 
having  no  right  to  his  life  which  man  is  bound 
to  respect.  Putnam  v.  Payne ,  18  Johns.  312; 
Hinckley  v.  Einerson,  4  Cow.  351  [15  Am.  Dec. 
8831;  Brown  v.  Carpenter,  26  Vt.  638  [62  Am. 
Dec.  6031;  Wooify.  Chalkcr,  31  Conn.  121  [81 
Am.  Dec.  175] ;  Brent  v.  Kiihball,  60  111.  211  [14 
Am.  Kep.  35];  MasiweU  v.  Palmerton,  21  Wend. 
407. 

Statutes  of  the  general  character  of  the  one 
in  question  have  been  enacted  in  many  of  the 
states,  and  their  constitutionality,  though  often 
attacked,  has  been  generally,  if  not  universally, 
upheld.  Thus  in  Tmter  v.  Tower,  18  Pick. 
262,  an  act  which  authorized  ''any  person  to 
kill  any  dog  or  dogs  found,  and  being  without 
a  collar,"  was  construed  to  authorize  the  kill- 
ing of  a  dog  out  of  the  inclosure  of  his  owner, 
although  be  was  under  his  immediate  care,  and 
this  was  known  to  the  person  killing  the  dog. 

In  Morey  v.  Brown,  42  N.  H.  373.  a  statute 
providing  that  no  person  should  be  liable  for 
killing  a  clog  found  without  a  collar  with  the 
name  of  the  owner  engraved  thereon,  was  held 
to  justify  the  killing,  although  the  defendant 
had  actual  notice  bl  the  ownership  of  the  dog 
found  without  such  collar.  Plaintiff  claimed 
that  the  act  was  unconstitutional,  but  the  court 
held  that  it  was  not  an  act  to  take  private 
property  for  public  use  or  to  deprive  parties  of 
their  property  in  dogs;  but  merely  to  regulate 
the  use  and  keeping  of  such  property  in  a 
manner  which  seemed  to  the  legislature  rea- 
sonable and  expedient.  *'It  is  a  mere  police 
regulation  such  as,  we  think,  the  legislature 
might  constitutionally  establish."  To  the 
same  effect  are  Carter  v.  Dow,  16  Wis.  299; 
Mitchell  V.  Williams,  27  Ind.  62;  Haller  y. 
Shei'idan,  27  Ind.  494. 

The  statutes  of  Mas.sachu setts,  from  the  earli- 
703 J  est  colonial  *penod  to  the  present  day, 
are  reviewed  in  an  elaborate  opinion  in  Blair  v. 
Forehand,  100  Mass.  136  [1  Am.  Kep. 94, 97  Am. 
Dec.  82],  and  laws  were  shown  fo  have  existed, 
sometimes  for  the  killing  of  '  unruly  and  raven- 
ous dogs;"  sometimes,  as  in  Nantucket  in  1743, 
for  the  killing  of  "any  dog  or  bitch  whatsoever 
that  shall  at  any  time  be  found  there:"  and 
sometimes  for  the  killing  of  dogs  "strolling 
out  of  the  Inclosure  or  immediate  care  of  the 
owner,"  or  going  at  large  without  a  collar. 
In  the  particular  case  it  was  held  that  a  stat- 
ute declaring  that  any  person  might,  and  every 
police  oflBcer  and  constable  should,  kill  or 
cause  to  be  killed,  all  dogs,  whenever  or  where- 
ever  found,  not  licensed  and  collared  accord- 
ing to  other  provisions  of  the  statute,  was 
within  the  constitutional  limits  of  the  author- 
ity of  the  legislature.  Such  acts  appear  to 
have  been  very  frequent  in  that  slate,  and 
their  constitutionality  generally  acquiesced  in. 
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In  the  more  recent  case  of  Morewood  v. 
Wakefield,  133  Mass.  240,  the  same  statute  was 
construed  as  authorizing  any  person  to  kill  a 
dog  which  was  licensed,  but  had  no  collar  on, 
provided  that  be  could  do  so  without  commit- 
ting a  trespasp,  although  no  wairant  for  the 
killing  of  dogs  had  been  issued.  The  constitu- 
tional objection  a<rainst  general  warrants, 
which  was  the  occasion  of  so  much  controversy 
in  that  state  in  its  colonial  days,  was  held  not 
to  apply  to  dogs,  and  a  warrant  was  sutilcient 
which  ordered"  the  killing  of  all  dogs,  living  in 
a  town,  not  duly  licensed  and  collared. 

In  Kx  parte  Cooper,  3  Tex.  App.  489  [30: 
Am.  Rep.  1521,  it  was  held  that  dogs  were 
not  property  within  the  tax  clause  of  the  Con- 
stitution, and  that  a  tax  upon  dogs  was  a  po- 
lice regulation  and  a  legitimate  exercise  of  the 
police  power.  The  point  was  made  that  dogs, 
being  property,  should,  under  the  Constitu- 
tion, be  taxed  ad  valorem  as  other  property 
was.  But  it  was  held  that  the  law  was  not  a 
tax  law  in  its  ordinary  sense,  but  a  police  reg- 
ulation. 

So,  in  Tenney  v.  Lem,  16  Wis.  566,  it  was 
held  that  it  was  a  legitimate  exercise  of  the 
police  power  "to  regulate  and  license  the  keep- 
ing of  dogs,"  and  that  the  exercise  of  that 
power  was  based  upon  the  idea  that  the  busi- 
ness licensed,  or  *kind  of  property  regu  [704 
lated,  is  liable  to  work  mischief,  and  therefore 
needs  restraints  which  shall  operate  as  a  pro- 
tection to  the  public. 

In  Jenkins  v.  Ballon tyne,  8  Utah,  245  [16  L. 
R.  A.  689],  the  constitutional  question  is  con- 
sidered at  great  length,  and  the  provisions  of  a 
city  charter  authorizing  the  citv  to  tax,  regu- 
late, or  prohibit  the  keeping  oi  dogs,  and  to 
authorize  the  destruction  of  the  same,  when  at 
large,  contrary  to  the  ordinance,  and  the  issu- 
ance of  a  certificate  of  registration,  requiring 
the  wearing  of  a  collar  by  the  dog  with  his  reg- 
istered number  thereon,  and  provi<iing  that 
all  dogs  not  so  registered  and  collared  should  be 
liable  to  be  killed  by  any  person, — were  valid 
and  were  not  in  violation  of  the  5th  Ajnend- 
ment  to  the  Constitution. 

The  only  case  to  the  contrary,  to  which  our 
attention  has  been  called,  is  that  of  Washinrj- 
t4>n  V.  Meigs,  1  McArth.  53,  in  which  a  city 
ordinanceof  Washington,  requiring  the  owner 
of  dogs  to  obtain  a  ifcense  for  the  keeping  of 
the  same,  was  held  to  be  illegal.  The  sub- 
stance of  the  opinion  seems  to  be  that  if  the 
dog  be  a  species  of  property,  which  was  con- 
ceded, it  was  entitled  to  the  protection  of  other 
property  and  the  owner  should  not  be  required 
to  obtain  a  license  for  keeping  the  same. 

Even  if  it  were  assumed  that  dogs  are  prop- 
erty in  the  fullest  sense  of  the  word,  they 
would  still  be  subject  to  the  police  power  of 
the  Slate,  and  might  be  destroyed  or  otherwise 
dealt  with  as  in  the  judgment  of  the  legislature 
is  necessary  for  the  protection  of  its  citizens. 
That  a  state,  in  a  bona  fide  exercise  of  its  po- 
lice power,  may  interfere  with  private  prop- 
erty, and  even  order  its  destruction,  is  as  well 
settled  as  any  legislative  power  can  be,  which 
has  for  its  objects  the  welfare  and  comfort  of 
the  citizen.  For  instance,  meats,  fruits,  and 
vegetables  do  not  cease  to  become  private  prop- 
erly by  their  decay;  but  it  is  clearly  within  the 
power  of  the  state  to  order  their  destruction  in 
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times  of  epidemic,  or  whenever  they  are  so  ex- 
posed as  to  be  deleterious  to  the  public  health. 
Tliere  is  also  property  in  rags  and  clothing; 
but  that  does  not  stand  in  the  way  of  their  de- 
struction in  case  they  become  infected  and  dan- 
serous  to  the  public  health.  No  property  is 
7  05]more  sacred  than  *one's  home,  and  yet  a 
bou^e  may  be  pulled  down  or  blown  up  by  the 
public  authorities,  if  necessary  to  avert  or  stay 
a  general  conflagration,  and  that,  too,  without 
recourse  against  such  authorities  for  the  tres- 

gass.  Bowditch  v.  Boston,  101  U.  S.  10  [25: 
80]-,  Mouses  Case,  12  Coke.  63;  British  Cast 
Plate  Mfrs.  ▼.  Meredith,  4  T.  R.  794.  797;  Stoiie 
▼.  New  York,  25  Wend.  157;  Russell  ▼.  New 
York,  2  Denio,  461. 

Other  instances  of  this  arc  found  in  the  power 
to  kill  diseased  cattle,  todestroy  obscene  books 
or  pictures,  or  gambling  instruments,  and.  in 
Lauton  y.  Steele,  152  U.  8.  133  [38:  3i^5].  it  was 
held  to  be  within  the  power  oi  a  state  to  order 
the  summary  destruction  of  fishing  nets,  the 
use  of  which  was  likely  to  result  in  the  extinc- 
tion of  valuable  fisheries  within  the  waters  of 
the  state. 

It  is  true  that  under  the  14tb  Amendment  no 
state  can  deprive  a  person  of  his  life,  liberty, 
or  property  without  due  process  of  law;  but  in 
determining  what  is  due  process  of  law  we  are 
bound  to  consider  the  nature  of  the  property, 
the  necessity  for  its  sacrifice,  and  the  extent  to 
which  it  has  heretofore  been  regarded  as  within 
the  police  power.  So  far  as  property  is  inof- 
fensive or  harmless,  it  can  only  be  condemned 
or  destroyed  by  legal  proceedings,  with  due 
notice  to  the  owner;  but  so  far  as  it  is  danger- 
ous to  the  safety  or  health  of  the  community, 
due  process  of  law  may  authorize  its  summary 
destruction.  As  was  said  in  Jenkins  v.  Ballan- 
tyne,  8  Utah,  245,  247  [16  L.  R.  A.  689]:  'The 
emergency  may  be  such  as  not  to  admit  of  the 
delay  essential  to  judicial  inquiry  and  consid- 
eration, or  the  subject  of  such  action  and  proc- 
ess may  be  of  such  a  nature,  or  the  conditions 
and  circumstances  in  which  the  act  must  be 
performed  to  effect  the  protection  and  give 
effect  to  the  law  may  be  such,  as  to  render  ju- 
dicial inquiry  and  consideration  impractica- 
ble." 

Although  dogs  are  ordinarily  harmless,  they 
preserve  some  of  their  hereditary  wolfish  in- 
stincts, which  occasionally  break  forth  in  the 
destruction  of  sheep  and  other  helpless  animals. 
Others,  too  small  to  attack  these  animals,  are 
B^ply  vicious,  noisy,  and  pestileni.  As  their 
dfeprcuHtions  are  often  committed  at  nieht,  it  is 
usunlly  impossible  to  identify  the  dog  or  to  fix 
706Jthc  *liability  upon  the  owner, who,  more- 
over, is  likely  to  be  pecuniarily  irresponsible.  In 
abort,  the  damages  are  usually  such  as  are  be- 
yond the  reach  of  judicial  process,  and  legisla- 
tion of  a  drastic  nature  is  necessary  to  protect 
persons  and  property  from  destruction  and  an- 
noyance. Such  legislation  is  clearly  within 
the  police  power  of  the  state.  It  ordinarily 
takes  the  form  of  a  license  tax,  and  the  identi- 
fication of  the  dog  by  a  collar  and  tag,  upon 
which  the  name  of  the  owner  is  sometimes  re- 
quired to  be  eni^raved,  but  other  remedies  are 
not  uncommon. 

In  Louisiana  there  is  only  a  conditional 
property  in  dogs.  If  they  are  given  in  by  the 
owner  to  the  assessor,  and  placra  upon  the  as- 
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sessment  rolls,  they  are  entitled  to  the  same 
legal  guaranties  as  other  personal  property, 
though  in  actions  for  their  death  or  injury  the 
owner  is  limited  in  the  amount  of  his  recovery 
to  the  value  fixed  by  himself  in  the  last  assess- 
ment. It  is  only  under  these  restrictions  that 
dogs  are  recognized  as  property.  In  addition 
to  this,  dogs  are  reouired  by  the  municipal  or- 
dinance of  New  Orleans  to  be  provided  with  a 
tag,  obtained  from  the  treasurer,  for  which 
the  owner  pays  a  license  tax  of  $2.  While 
these  regulations  are  more  than  ordinarily 
strin^^ent,  and  might  be  declared  to  be  uncon- 
stitutional, if  applied  to  domestic  animals  gen- 
erally, there  is  nothing  in  them  of  which  the 
owner  of  a  dog  has  any  lefral  right  to  com- 
plain. It  is  purely  within  the  discretion  of  the 
legislature  to  say  bow  far  dogs  shall  be  recog- 
nized as  property,  and  under  what  restrictions 
they  shall  be  permitted  to  roam  the  streets.  The 
statute  really  puts  a  premium  upon  valuable 
do^,  by  giving  them  a  recognized  position, 
and  by  permitting  the  owner  to  put  his  own 
estimate  upon  them. 

There  is  nothing  in  this  law  that  is  not  within 
the  police  power,  or  of  which  the  plaintiff  lias 
a  right  to  complain,  and  the  judgment  of  ths 
Court  of  Appeals  is  thertf&re  afflrmed. 


SPRINGVILLE  CITY,  Plff.  in  Err.,  [707 

V. 

PERRY  A.  THOMAS  and  Lavina  Thomma. 


SALT  LAKE  CITY  BREWING  COMPA 
NY.  Plff.  in  Err., 

V. 

FRED.  W.   WOLF  COMPANY. 


SALT  LAKE  CITY,  Plff.  in  Err., 

V. 

ELIZABETH  B.  TUCKER  and  Samuel  J- 

Tucker. 

(8ee  S.  G.  Reporter's  ed.  707-700.) 

Verdict  by  less  tfian  aU  the  juror»^7th  Amend- 
ment. 

1.  The  decision  of  the  territorial  ooart  suitelninr 
a  territorial  statute  providinfr  for  verdicts  bj 
less  than  the  whole  number  of  jurors,  on  the 
errouod  that  the  organic  act  of  the  temtory 
gave  the  legislature  unlimited  legislative  power, 
as  against  the  contention  that  the  act  of  Ooa- 
gress  as  .thus  interpreted  was  In  vlolatioQ  of  the 
7th  Amendment,  is  subject  to  review  bj  this 
court  as  involving  the  validity  of  an  act  of  Con« 
gress. 

2.  The  7th  Amendment  secured  unanimity  in 
finding  a  verdict  as  an  essential  feature  of  trial 
by  Jury  in  common-law  cases;  and  the  act  of 
Ck>ngreB8  could  not  impart  the  power  to  oliance 

NOTX.— jis  to  revietr,  liy  UnUed  States  Supreme 
Court,  of  territorial  decisUms:  extent  and  manmer 
of;  dvftinction  between  an  appeal  and  a  writ  of  er- 
ror,—see  note  to  Miners*  Bank  v.  Iowa«  IS;  887. 

Am  to  power  of  ConQrees  oieer  terrttorfs*,  see  note  to 
First  Nat.  Bank  v.  Tankton  Ooantj«  Se  UMft. 
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the  oonstttutional  rale,  and  oould  not  be  treated  obliged  to  subject  \i  to  the  test  of  the  CoDstitu- 

■8 attemptiDff  to  do  ao.  tion,  and  accordingly  in  deciding  tbat  Ibe  7lh 

[Kos.  108, 168,  199.]  Amendment  did  not  require  unanimity  of  ac- 

«^     ....    1        J       ^   o  t,     ,*j  ^    r^  *  X       «n  tion»  ^^^  court  held  in  effect  that  the  act  of 

^^'J9^    x/"^.  o"?  ^yj^^i^^    ^^^o^2'  Congress  was  constitutional  although  it  em- 

i?^^-  .o^o  {MSubmttted  January  14^  1897,  powered  the  territorial  legislature  to  provide 

^^'J^f  ^;'ir  /p1           ""^     •  ^or  ^e^^*c^  ^y  ^^ss  than  the  whole  number  of 

adea  Apnl  z6,  1897,  jurors.    The  question  involved  was  not  matter 

TN  ERROR  to  the  Supreme  Court  of  the  Ter-  ^^  construction  of  the  territorial  act  but  the 

court, 

». 

Tested   in  the  territorial  legi«.».^.w  -^x.-  ~-  „..    .         ,        .             ,          •    .»    •    ^  j. 
limited  power  as  enabled  ft  to  provide  that  ^^^  Amendment  secured  unanimity  m  findmg 
unanimity  of  action  on  the  part  of  jurors  in  f  verdict  as  an  essential  feature  of  trial  by  jury 
civil  cases  was  not  necessary  to  a  valid  verdict.  \^  common-law  cases,  and  the  act  of  Congress 
and  that  such  act  was  constitutional  as  against  *;ould  not  impart  the  power  ^  change  [7  09 
the   7th    Amendment.     JudgmenU   reiersed,  the  constitutional  rule,  and  could  not  b€  treated 
and  cases  remanded  for  further  proceedings.  *«*l^^™P'^°g  to  do  so. 
See  same  cases  below,  10  Utah,  178,  179.  These  cases  are  exceptional  and,  under  the 
The  facts  are  sUted  in  the  opinion.  peculiar  cirucumstances    we  think  the  juris- 
Mr.  J.  L.  RawUns  for  [plaintiff  in  error  ^^^^^^  ""^y  ^  maintamwi. 
in  No  103  Judgments  reverted  and  cases  remanded  to 
Meiirs.  Parley  L.  William,  for  defend-  the  supreme  court  of  the  slate  for  further  pro- 
ants  in  error  in  No.  108.  ceedings. 

Mr,  William  C.  Hall  for  plaintiff  in  er-  

ror  in  No.  158. 

Meurs.    Parley     L.    Williams,    Frank  » ^TTratr^x  ▼ -m      ^    -^^  ^  ^^^^r^  ^ -r^     t^**^ 

Pierce,  and  Frank  H,  Scott,  for  defendant  in  ^^^^J^^^IW^?,^  *  ,?A SEVILLE     RAIL- 

error  in  No.  158.  R^^^  COMPANY,  Plff.  in  Err., 

Messrs.    William    McKay    and    2).    B.  ^• 

Hempstead  for  plaintiff  in  error  in  No.  199.  CITY  OF  LOUISVILLE. 

Mr,  William  T.  S.  Curtis  for  defendants 

in  error  in  No.  199.  (See  8.  C.  Reporter*!  ed.  709-718.) 

Mr.  Chief  Justice   Fuller   delivered   the  Federal  qvestion—when  not  sufficiently  raised. 

^^iS^thesl  threrca^s  iudir ments  were  entered  ^'   ^  **^^°*^^  '^'"^  "^  *^  ^^^  ^*"^*^y  ""^  *  *'*^"^  ^'^ 

in  inese  inree  cases  luagmenis  were  enicrea  ^^^  possesalon  of  a  riirht  must  be  distinctly  dedu- 

^^^^^^^^  returned  by  less  than  the  whole num-  cible  from  the  record  before  a  state  court  can  bo 

IVHjoer  of  jurors  by  which  they  *were  tned.  held  to  have  disposed  of  a  Federal  question  by 

It  has  been  decided  by  this  court  that  the  terri-  its  decision. 

torial  act  of  March  10,  1898,  permitting  this  a.   Where  the  agreed  case  presented  no  issue  as  to 

to  be  done  (Utah  Laws  1892,  p.  46),  was  invalid,  the  validity  of  a  state  statute,  but  only  the  ques- 

because  in  contravention  oi  the  7th  Amend-  tion  of  its  construction,  and  the  state  court  only 

ment  to  the  Constitution  and  the  act  of  Con-  determined  whether  a  railroad  company  was  en- 

gress  of  April  7,  1874  (18  Stat,  at  L.  27,  chap.  t*^^  to  a  discount  on  its  taxes,  and  no  Federal 

80).  American  Publishing  Co.  ▼.  Fisher,  166  U.  ^«^^  was  claimed  or  denied  in  the  state  court, 

8  464  {ante  10791  ^°^  none  was  mentioned  except  In  a  motion  to 

'Exceptions^  to  the  course  pursued  were  suf-  ^^  fide  the  Judgrment,  thw  court  cannot  take  Ju- 

Ao{^»TiJ;  •^,. JSrw^^   ^i^A  t^^  ^.,^™«r»-  vr.,«\  rlsdiotion  on  the  ground  that,  as  thus  construed, 

flciently  Preserved    and  the  judgments  must  thestaiute  impaired  the  obligation  of  a  contract 

be  reversed  if  this  court  has  jurisdiction.  ,n  the  company's  charter. 

The  amounts  in  controversy  in  each  instance  p^     om  n 

■were  not  sufficient  to  give  Jurisdiction,  and  the  y-^^'  "^"^  J 

inquiry  is  whether  the  validity  of  any  statute  Argued  April   1,  1897,    Decided   April  t6, 

of,  or  authority  exercised  un'der.  the  United  1897. 
States  was  drawn  in  question  before  the  courts 

below.    Act  March  8,  1886  (23  Stat,  at  L.  443,  TN  ERROR  to  the  Court  of  Appeals  of  the 

chap.  856,  g  2).  X  state  of  Kentucky  to  review  a  judgment  of 

The  supreme  court  of  the  territory  held  in  that  court  affirming  the  jud|;mentof  tlieSupe- 

Hess  V.  WhiU,  9  Utah.  61  [24  L.   R.  A.  277]  rior  Court  of  Kentucky  which  affirmed  the 

(and  the  decision  was  followed  in  these  cases),  judgment  of  the  chancellor,  that  the  Louisville 

that  the  act  of  Congress  of  September  9,  1850  &  Nashville  Railroad  Company  had  no  right  to 

(9  Stat,  at  L.  463,  chap.  61.  §  6),  the  organic  any  discount  on  its  tax  bill,  and  dismissing  the 

act  of  the  territory,  vested  in  the  territorial  action,  which  was  brought  by  said  company 

legislature  such  unlimited  legislative  power  as  against  the  city  of  Louisville.    Writ  of  error 

enabled  it  to  provide  that  unanimity  of  action  dismissed, 

OD  the  part  of  Jurors  in  civil  cases  was  not  See  same  case  below,  29  S.  W.  866. 

necessary    to   a  valid  verdict.     But  defend-    -r;^ 7— — ^  ,  ,, ,, T^— — , 7 

anu  contended  that  the  act  of  Congress  as  thus  Note.-^8  to  furUdiciUm  of  Federal  nvtr  stats 

Interpreted  was  in  violation  of  the^th  Amend-  fSt'i  'fJ!^  i«f  J*^  ^^' u^^^i^^^^t" 

«*«<!««*   »w*A  *u^  »»i:^:*„  ^*  4U-.      .,          •    .1-  *  fiMe*  FeaerOi  quesfion^ — see  note  to   Hamtwin  v. 

ment  and  the  valid  ty  of  the  act  was  m  that  western  Land  oTw:  287. 

way  drawn  in  question     In  the  view  which  As  to  whatlawaarevoid  as  impairing  obligaiion  of 

the    supreme  court   took  of  the  act  it  was  eontract*,  see  noteto  Fletcher  v.  Peck,  8: 162. 
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Oct.  Tkbm, 


Stn'etr.cnr  by  Mr.  Chief  Justice  Puller: 

Tlii^  was  a  cnse  insiitnted  in  the  Louisville 
cbarcery  court  by  (be  Louisville  &  Nasbville 
Rnilioad  Conipany  against  tbe  city  of  Louis- 
ville by  I  be  filing  of  an  agreed  case  under  the 
followinir  piovisionsof  tbe  Civil  Code  of  Prac- 
tice of  tbe  slate  of  Kentucky: 

•'See.  Q'67.  Parties  to  a  question  wbicb 
might  be  tbe  subject  of  a  civil  action  may, 
without  action,  state  the  question  and  the  facts 
upon  wbicb  it  depends,  and  present  a  submis- 
sion thereof  to  any  court  which  would  have 
jurisdiction,  if  an  action  bad  been  brought. 
But  it  must  appear  by  affidavit  that  the  con- 
troversy is  real,  and  the  proceedings  in  good 
7  lCQ*faitb,  to  determine  tbe  rights  of  the  par- 
lies. The  court  shall, thereupon,  bear  and  deter- 
mine  tbe  case,  and  render  judgment  as  if  an  ac- 
tion were  rending. 

'Sec.  C38.  Tbe  case,  the  submission,  and 
tbe  judgment  shall  constitute  the  record. 

"Sec.  639.  The  judgment  shall  be  with  costs, 
and  may  be  enforced,  and  shall  be  subject  to 
reversal,  in  the  same  manner  as  if  it  had  been 
rendered  in  an  action,  unless  otherwise  pro- 
vided in  tbo  submission." 

Tbe  acrreed  case  commenced  as  follows: 
"Tbe  Louisville  &  Nasbville  Railroad  Com- 
pany nnd  tbe  city  of  Louisville  hereby  state  to 
tbf  court  tbe  facts  hereinafter  presented  an<l 
submit  to  tbe  court  lor  decision  tbe  question 
hercinitter  stated."  Then  followed  a  state- 
ment of  facts,  and  the  stipulation  thus  pro- 
ceeded: 

"Upon  the  foregoing  facts,  was  tbe  Louisville 
&  Nasbville  Railroad  Company  entitled  then 
to  a  disc  "lint — and,  if  so,  then  to  what  discount 
upon  ilie  tax  bills  mentioned  herein  on  Febru- 
ary 4.  1892,  when  it  offered  to  pay  said  bills 
less  a  discount,  or  on  February  6,  1892,  when 
it  paid  tbe  amount  of  .said  bills  under  protest? 

**If  tbe  court  shall  be  of  the  opinion  that  tbe 
railroad  company  at  the  time  of  said  tender  or 
payment  was  entitled  to  a  discount  upon  tbe 
Hmiount  of  said  tax  bills,  then  judgment  may 
be  entered  for  tbe  amount  of  such  discount, 
with  interest  from  February  6. 1892,  until  paid, 
in  favor  of  tbe  Louisville  £  Nasbville  Railroad 
Company  against  the  city  of  Louisville  for  the 
amount  of  such  discount  and  the  costs  of  this 
proceeding:  but  if  tbe  court  shall  be  of  the 
opinion  that  said  railroad  company  was  not  en- 
titled to  any  discount  on  said  bills  on  said  day 
of  tender  or  payment,  then  judgment  may  be 
entered  dismissing  tbe  case  and  giving  judg- 
ment for  costs  of  this  proceeding  in  favor  of 
the  city  of  Louisville  against  the  Louisville  & 
Nasbville  Railroad  Company.  The  right  of 
appeal  from  tbe  judgment  of  the  Louisville 
chancerv  court  is  not  waived." 

Tbe  case  was  beard,  and  the  chancellor  en- 
tered tbe  following  judgment: 
711]  ***Tbis  agreed  case  having  l>een  submit- 
ted in  chief,  and  the  court  being  sufficiently  ad- 
vised, delivered  a  written  opinion, which  is  now 
filed,  and  in  accordance  therewith  it  is  considered 
by  the  court  tbatplaintiflf,theLouisville&Nash- 
ville  Railroad  Company,  had  no  ri^ht  to  any 
discount  on  its  tax  bill  when  it  paid  or  ten 
dered  payment  of  same,  as  shown  in  said  agreed 
case,  and  that  this  said  action  be,  and  is  there- 
fore, di^^missed.  and  that  defendant  recover  of 
plaintiff  itB  costs  herein  expended." 
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Tbe  plaintiff  excepted  and  carried  tbe  case 
by  appeal  to  tbe  superior  court  of  Kentucky, 
and  tbe  judgment  of  the  chaDcellor  was  af- 
firmed. 

Opinions  were  delivered  by  the  cbaDcellor, 
and  by  tbe  superior  court. 

After  the  judgment  of  affirmance  tbe  rail- 
road company  "moved  the  court  to  set  aside 
the  submission  and  judgment  and  transfer  this 
case  to  tbe  court  of  appeals  or  to  grant  an  ap- 
peal to  tbe  court  of  appeals"  on  these  grounds: 

"This  day  came  appellant  by  counsel,  and 
stated  to  the  court  that  it  believes  tbe  statutes 
involved  in  this  action,  as  to  the  taxation  of 
railroad  property  in  tbe  city  of  Louisville,  as 
construed  by  tbe  court  in  its  opinion  lately  de- 
livered herein,  to  be  invalid  and  to  be  in  vio- 
lation of  the  Con.stitutioDS  of  tbe  state  of  Ken- 
tucky and  of  tbe  United  States,  and  that  it  de- 
sired to  be  beard  on  tbe  question  of  the  validity 
of  said  statutes,  and  thereupon  moved  the 
court  to  set  aside  its  judgment,  and  the  order 
of  submission  herein  and  to  transfer  this  ac- 
tion to  the  court  of  appeals;  and  came  appel- 
lant further,  by  counsel,  and  moved  the  court 
to  grant  it  an  appeal  from  its  judgment  herein 
to  the  court  of  api^eals  in  the  event  the  court 
should  overrule  the  preceding  motions  above 
set  forth." 

Tbe  superior  court  overruled  the  motion  to 
set  aside  the  judgment  and  submission,  and 
transfer  the  cause,  but  granted  the  appeal  to 
tbe  court  of  appeals,  which,  being  duly  prose- 
cuted, tbe  judgment  was  again  affirmed.  29 
S.  W.  865. 

A  writ  of  error  was  allowed  from  this  court 
by  the  chief  justice  of  the  court  pf  appeals. 

*Tbe  assignment  of  errors  in  tie  [712 
brief  of  counsel  is  as  follows: 

•'1st.  That  the  statutes  involved,  according 
to  tbe  construction  put  upon  them  by  the  court 
of  appeals  of  Kentucky,  do,  in  sulratance  and 
effect,  impose  a  different  rate  of  taxation  upon 
the  property  of  the  Louisville  &  Nashville 
Railroad  Company  from  that  which  is  im- 
posed upon  other  property,  either  real  or  per- 
sonal, in  the  city  of  Louisville;  and, 

••2d.  That  this  violates  the  obligation  of 
tbe  contract  contained  in  the  charter  of  the 
Louisville  &  Nashville  Railroad  Company, 
whereby  it  was  agreed  that  its  property  should 
not  be  assessed  higher  than  other  real  property; 
thus  conflictin'j  with  the  provision  of  tbe  Con- 
stitution of  tbe  United  States  which  forbids  any 
state  to  pass  a  law  impairing  the  obligation  of 
a  contract;  and, 

'  'Sd.  That  independently  of  the  question  of 
contract,  these  statutes,  as  construed  by  the 
court  of  appeals,  impose  a  different  rate  of 
taxation  upon  the  property  of  railroad  compa- 
nies from  that  which  is  imposed  upon  prop- 
erty of  the  same  kind,  in  the  same  place  and 
under  the  same  circumstances,  when  owned 
by  any  other  class  of  persons  than  railroad 
companies:  and  that  therefore  it  comes  withtn 
the  inhibition  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  deny  to  any  person 
within  Its  jurisdiction  the  equal  protection  of 
the  laws." 

Afessrs.  Helm  Bruce*  Jamei  P,  Bdm,  and 
H,  W.  Bruce  for  plaintiff  in  error. 
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Mr. 
ror. 


Henry  L«  Stone  for  dcfcDdaut  in  cr- 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  terms  of  the  agreed  case  the  only 
questioDS  submitted  to  the  chancery  court  of 
Louisville  were  whether  the  railroad  compauy 
was  entitled  to  a  discount  on  certain  tax  bills, 
and  if  so,  what  discount;  and  it  was  stipulated 
that  if  the  court  should  be  of  opinion  that  the 
company  was  not  entitled  to  any  discount. 
7131*tben  judgment  should  be  entered  dis- 
missing the  case  with  costs.  The  chancellor 
in  his  opinion  pointed  out  that  the  act  of  the 
general  assembly  of  Kentucky,  entitled  "An 
Act  to  Revise  and  Amend  the  Tax  Laws  of  the 
City  of  Louisville,"  approved  May  12,  1884, 
provided  for  a  discount  of  3  per  cent  on  taxes 
paid  in  January;  of  2  per  cent  on  those  paid  in 
February;  and  of  1  per  cent  on  those  paid  in 
March,  but  that  the  assessments  for  taxation, 
to  which  the  act  related,  did  not  in  terms  in- 
clude railroad  property,  the  assessment  of 
which  was  provided  for  by  Ky.  Gren.  Stat, 
chap.  92.  This  chapter  provided  for  the  as- 
sessment of  railroad  property  by  state  author- 
ity for  state,  county,  city,  and  town  purposes; 
for  enforcement  of  payment  by  penalties  on  its 
chief  officer;  and  required  payment  by  a 
named  day,  but  it  nowhere  in  terms  or  by  im- 
plication allowed  any  deduction  for  prompt 
payment  of  state,  county,  city,  or  town  taxes; 
and  it  forbade  assessments  or  collections  of 
such  taxes  in  any  mode  other  than  that  tlierein 
designated. 

The  chancellor  held  that  such  a  deduction 
was  pro  tanto  in  the  nature  of  an  exemption, 
and  that  exemptions  were  not  allowable  ex- 
cept where  express  authority  affirmatively  ap- 
peared therefor,  and  that  no  such  authority 
appeared  here;  and  he  then  said :  *'The  ground 
of  inequality  in  taxation,  so  much  relied  on 
by  plaintiff's  counsel,  is  not  entitled  to  much 
weight,  for  the  principle,  if  such  there  be,  is 
misapplied.  Taxes  are  imposed  in  this  state 
on  corporations  by  classes.  No  member  of  a 
class  can  complain  If  he  is  treated  like  all  in 
the  same  class.  If  it  be  wrong  not  to  allow 
deductions  to  banks,  railroads,  gas  companies, 
etc.,  for  prompt  payment  of  taxes,  then  the 
legislature  can  remedy  the  wrong.  In  the  pres- 
ent condition  of  the  statute  the  courts  cannot.  ' 

And  the  court,  being  of  opinion  that  the 
company  was  not  entitled  to  any  discount, 
entered  judgment  strictly  in  accordance  with 
the  stipulation  of  the  parties.  There  was  no 
intimation  in  the  agreed  case  that  any  consti- 
tutional question  was  submitted  for  determina- 
tion, and  no  such  question  was  propounded. 
The  matter  was  one  of  construction  merely. 

The  superior  court  had  no  appellate  jurisdic- 
714]tion  of  an  *appeal  involving  the  validity 
of  a  statute  (Ky.  Code  1895,  p.  472),  as  was  con- 
ceded at  the  bar,  and  yet  plaintiff  in  error 
prosecuted  its  appeal  to  that  court.  After  the  su- 
perior court  had  gene  to  judgment,  the  railroad 
company  made  its  motion  to  set  the  judgment 
aside  and  transfer  the  case  to  the  courtfof  ap- 
peals on  the  ground  that  it  believed  the  statutes, 
**a8  construed  by  the  court  in  its  opinion  lately 
delivered  herein,  to  be  invalid  and  to  be  in  vio- 
lation of  the  Constitutions  of  the  state  of  Een- 
il66  U.  S. 


tucky  and  of  the  United  States."  Even  then, 
the  company  did  not  indicate  in  any  way  in 
what  particulars  the  statutes  were  in  contra- 
vention of  either  of  those  instruments.  This 
motion  was  overruled,  and  an  appeal  allowed 
to  the  court  of  appeals.  The  court  of  appeals 
arrived  at  the  same  concUtsion  as  the  other 
courts,  and  rejected  the  claim  for  a  discount 
as  not  permitted  by  the  statute.  The  court 
closed  its  opinion  thus: 

*'The  city  is  not  allowed  to  fix  any  value  on 
appellant's  property.  The  penalty  on  its  fail- 
ing to  pay  taxes  to  the  city  is  not  made  to  ap- 
ply to  the  appellant,  and  it  is  plain,  we  think, 
that  the  charter  provision  or  the  law  in  regard 
to  the  assessment,  collection,  and  payment  of 
the  taxes  of  the  citizens  within  the  municipal- 
ity does  not  include  railroads  or  such  corporate 
property,  and  equally  apparent  that  the  legis- 
lature, m  regard  to  these  cqrporations,  can  en- 
act a  different  system  or  mode  of  assessment 
and  collection  from  that  under  which  taxes 
are  ordinarily  collected,  and  the  discount  al- 
lowed the  citizen  to  encourage  the  prompt 
payment  of  taxes  is  not  a  discrimination  in  his 
favor  as  airainst  appellant,  nor  is  it  open  to 
constitutional  objection.  Cincinnati,  JV.  0. 
if-  T.  P.  It  Co.  V.  Kentuchy  r^Iuntucky  R. 
Tax  Cam'')  115  U.  S.  321  [29:  414]." 

The  record  does  not  disclose  that  any  Federal 
question  was  specitically  raised  in  the  court  of 
appeals,  and  the  sole  reference  in  the  opinion 
to  constitutional  objection  is  in  the  language 
above  quoted.  Doubtless  that  reference  was 
by  way  of  answer  to  the  contention  that  the 
statute  might  fail  altogether  unless  construed 
to  include  railroad  companies. 

In  Powell  V.  Brunswick  County,  150  U.S.  433, 
439  [37:  1134,  1136],  we  said:  "As  many  times 
reiterated,  it  is  essential  to  the  maintenance  of 
♦jurisdiction  upon  the  ground  of  er-  [715 
roneous  decision  as  to  the  validity  of  a  state 
statute  or  a  right  under  the  Constitution  of  the 
United  Statcsrthat  it  should  appear  from  the 
record  that  the  validity  of  such  statute  was 
drawn  in  (question  as  repugnant  to  the  Consti- 
tution, and  that  the  decision  sustained  its  valid- 
ity, or  that  the  right  was  specially  set  up  or 
claimed  and  denied.  If  it  appear  from  the  rec- 
ord by  clear  and  necessary  intendment  that  the 
Federal  question  must  have  been  directly  in- 
volved so  that  the  state  court  could  not  have 
given  judgment  without  deciding  it,  that  will 
be  sufficient;  but  resort  cannot  be  had  to  the 
expedient  of  importing  into  the  record  the  leg- 
islation of  the  state  as  judicially  known  to  its 
courts,  and  holding  the  validity  of  such  legis- 
lation to  have  been  drawn  in  question,  and  a 
decision  necessarily  rendered  thereon,  in  arriv- 
ing at  conclusions  upon  the  matters  actually 
presented  and  considered.  A  definite  issue  as 
to  the  validity  of  the  statute  or  the  possession 
of  the  riffht  must  be  distinctly  deducible  from 
the  record  before  the  state  court  can  t>e  held  to 
have  disposed  of  such  a  Federal  question  by 
its  decisicm." 

And  see  F.  0.  Oxlcy  Stave  Co.  v.  Bvtler 
County,  166  U.  8.  648  [ante,  1149],  in  which 
this  subject  is  largely  considered  and  the  au- 
thorities cited. 

The  agreed  case  presented  no  issue  as  to  the 
validity  of  the  statute,  but  simply  the  question 
of  its  construction.    The  company  did  not  sue 
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to  recover  back  the  taxes  it  had  paid  on  the 
groand  of  the  invalidity  of  the  laws  under 
which  they  were  levied,  but  to  recover  the  dis- 
count allowed  to  taxpayers  by  a  particular 
statute.  The  chancery  court  was  shut  up  by 
the  agreement  to  determine  whether  the  com- 
pany was  or  was  not  entitled  to  that  discount. 
The  construction  by  the  chancery  court  was 
concurred  in  by  the  superior  court  and  bv  the 
court  of  appeals,  and  the  judfrment  of  the 
chancery  court,  rendered  as  stipulated,  was 
afBrmed.  It  is  now  said  that  as  the  proper 
construction  of  the  statute  was  definitely  set- 
tled by  the  court  of  appeals,  this  court  can 

1176 


take  jurisdiction  at  that  stage  of  the  case,  be- 
cause as  thus  construed  the  statute  impaired 
the  obligation  of  a  contract  created  by  the  char- 
ter of  the  company  (which  was  not  mentioned 
in  the  agreed  *ca8e).and  because  it  denied[7  IG 
the  equal  protection  of  the  laws  in  contraveo- 
tion  of  the  14th  Amendment,  although  no  defi- 
nite issue  in  either  respect  was  tendered 
throughout  the  prooeedinn  unless  the  mention 
of  the  Constitution  of  the  United  States  on  the 
motion  to  set  aside  may  be  so  regarded.  We 
do  not  think  that  was  sufficient. 
Writ  of  wruT  dinusmL 

lee  ujs. 
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TENTH  RULE. 

Albert  Price  etal.,  Plfft,  in  Err,,  «.  Eluah 

Chish.    [No.  2J 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

Mr,  John  F,  DiUon  for  plaintiffs  in  error. 
Mr,  S.  W.  WilUams  for  defendant  in  error. 

October  IS,  1896.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Richard   D,    Uhthopp,    Flff.   in   Err.,  e. 

United  States.    [No.  486.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Maryland. 

Mr,  WiUiam  Colton  for  plaintiff  in  error. 
Tike  Attorney  General  for  defendant  in  error. 

October  £S,  2896.  Dismissed  pursuant  to  the 
10th  Rule. 


G.  P.  B.  Howard,  Plff.  in  Err,,  e.  United 

States.    TNo.  74.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

Mr,  Wm.  H,  Carroll  for  plaintiff  in  error. 
The  Attorney  Qeneral  for  defendant  in  error. 

October  t7^  1896,  Dismissed  pursuant  to 
the  10th  Rule. 


Chablbs  M.  Matthews  et  al,.  Executors, 
Appts,,  V.  Peter  Hbynbr  et  al.    [No.  77.] 
Appeal  from  the  Court  of  Apj>eals  of  the 
District  of  Columbia. 

Mr.    Charles  M,  Matthewe  for  appellants. 
Mr.  Arthur  A.  Birneytor  appellees. 

October  28,  1896,    Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


James  S.  Standlet^^o^.,  Apple,,  9,  Stephen 
Roberts.  Sheriff,  etc    [No.  81.1 
Appeal  from  the  United  States  Circuit  Court 

of  Appeals  for  the  Eighth  Circuit. 

Mr,  Oeorge  B,  Denuon  for  appellants.    No 

appearance  for  appellee. 

October  28,  1896.    Dismissed   with   costs, 

pursuant  to  the  10th  Rule. 

D.  S.  Thomas,  Plff.  in  Err,, «.  J.  M.  Lanb 

et  al,.  Partners,  etc.    [No.  99.] 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Mr.  Bocheeter  Ford  for  plaintiff  in  error. 
Mr,  Frank  W.  Haekett  for  defendants  in  error. 

Oeidber  29, 1896.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 

166  U.& 


Lewis  C.  Rockwell,  Plff.  in  Err.,9,  Farmers^ 
National  Bank  of  Lonohont.    [No.  117.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Colorado. 

Mr,  L.  C.  Roektoell  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

October  SO,  1896,    Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


J.  M«  Scales  et  al.,  Plff*'  in  Err.,  e.  Charles 
Dillingham  et  al,,  Keceivers,  eic.  [No.  79.1 
In  Error  to  the  Court  of  Civil  Appeals  of 

the  State  of  Texas. 

Mr,  J,  J.  Darlington  for  plaintiffs  in  error. 

Messrs,  J.  Hubley  Ashton  and  B.  8,  Lovett  for 

defendants  in  error. 
November  2,   1896.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 

Texas  &  Pacific  Railway  Company.  Plff. 

in  Err,,v,  Elizabeth  Nolan,  etc.  [No.  137.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

Metiers,  John  F.  Dillon  and  Winsloio  8. 
Pierce  for  plaintiff  in  error.  No  appearance 
for  defendant  in  error. 

November  S,  1896,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


MiLO  Elmore  et  al,,  Plffs.  in  Err,,  e.  Ticks- 

BURG,  SHREVEPORT,  &  PACIFIC  RaILROAD 

Company.    [No.  142.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

Mr,  N.  T.  N.  Bobinson  for  plaintiffs  in  error. 
Mr.  Edioard  Colston  for  defendant  in  error. 

ydvetnber  4,  1896,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

James  A.  Shrevb  et  al.,  Plffs.  in  Err,,  v, 
Walter  S.  Cheesman  et  al,    [No.  143.1 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Colorado. 
Mr,  C.  0.  Parsons  for  plaintiffs  in  error. 

Mr,  C,  J,  Hughes,  Jr.,  for  defendants  in  error. 
November  i,  1896.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 

Chicago,  Kansas,  &  Nebbabka  Railway 

Company,  Plff.  in  Err.,  e.  Judson  B.  Van 

Cleaye.    [No.  148.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Mr,  W  F,  Evans  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 

November  6,  1896,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 
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L.  A.  LiNCECUM,  riff,  in  Err.,  v.  United 

States.     [No.  343] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

Mr.  X.  B.  Saunders  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in  error. 

yovemfter  SO,  1S06.  Dismissed  pursuant  to 
the  10th  Rule. 


Fbank  S.  Hoskins,  Plff,  in  Err,,  v.  State  of 

MlNNKSOTA.     [No.  166] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Mr.  M.  D.  Munn  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 

January  15,  JS07.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Henuy  M.  Rf.ctor,  Appt,,  v.  Edward  Fitz- 

GEKALD.     [No.  104.] 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Messrs.  U.  M.  Uose\xii\  G.  B.  Rose  for  ap- 
pellant.    Mr.  8.  }V.  WilWnriH  for  appellee. 

January  19,  1807.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

JoNSON  Engineering  &  Foundry  Co.,  Ajmt., 

V.  Stp:am  Yacht  •'Pakadox,"  etc.    [No. 

176.] 

Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Ucorfje  J  loudly  for  api^ellant.  No  ap- 
pearance for  apix'llee. 

January  i'O,  1S07.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Lafayette  Hudson,  Plff.  in  Err.,  v.  United 

States.     [No.  179.) 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Mr.  Wm.  M.  Crarens  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in  error. 

January  L'G,  1S07.  Dismissed  pursuant  to 
the  10th  Rule. 


James  Murphy,  Plff.  in  Err.,  v.  State  of 

Washington.     [No.  548.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  AVashington. 

Mr.  G targe  M.  Emory  for  plaintiff  in  error. 
Mr.  A.  W.  Uastie  for  defendant  in  error. 

January  S7,  1897.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

B.  F.  Do  WELL  et  al.,  Plffs.  in  Err.,  v.  Daniel 
W.  Applegate  ei  al.    [No.  191.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Oregon. 

Mr.  John  U.  MiteluUiox  plaintiffs  in  error. 
No  appearance  for  defendants  in  error. 

March  1,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Daniel  Hamer,  Tax  Collector,  etc.,  Appt., 

V.  Weber  County.    [No.  243.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  Charles  C.  Richards  for  appellant.  No 
appearance  for  appellee. 

March  26,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  supreme  court  of  the  state  of  Utah. 
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Daniel  Hamer,  Appt.,  v.  Weber  County 

et  al.     [No.  244.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr,  Charles  C.  Richards  for  appellant  No 
appearance  for  appellees. 

March  S6,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  supreme  court  of  the  state  of  Utah. 

Western  Union  Telegraph  Company.  Plff. 

in  Err.,  v.  Jeb  S.  Howkll.     [No.  251.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Geori^ia. 

Messrs.  J.  Huhley  Ashton  and  George  H. 
Vearons  for  plaintiff  in  error.  No  appearance 
for  defendant  in  error. 

March  29,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


William  H.  Whitkhill,  Appt.,  v.  Georob 

A.  Meears  etal.     [No.  260.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  Harrington  Putnam  for  appellant. 
Messrs.  8.  Shcllabarger  and  J.  M.  Wils9n  for 
appellees. 

March  SO,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  supreme  court  of  the  state  of  Utah, 


Little  Roce  &  Fort  Smith  Railway.  Plff. 

in  Err.,  v.  John  S.  Renfroe.     [No.  262. J 

In  VjTtot  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

Messrs.  John  F.  Dillon  and  IF.  8.  Pierce  for 
plaintiff  in  error.  Mr.  Sol.  F.  Clark  for  de- 
fendant in  error. 

March  SI,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Mayor,  etc.,  of  the  City  of  Annapolis,  Plff, 

in  Err.,  t.  Harry  M.  Retell  et  al.     [No. 

277.] 

In  Error  to  the  Court  of  Appeals  of  the  Slate 
of  Maryland. 

Mr.  \Vm.  PinkneyWhyte  for  plaintiff  in  error. 
Mr.  John  Prentiss  Poe  for  defendants  in  error. 

Aiml  2,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


LaFayette  Hudson,  Plff'.  in  Err,,  v.  United 

States.    [No.  297.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Mr.  W.  M,  Cravens  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in  error. 

April  22, 1897.  Dismissed  pursuant  to  the 
10th  Rule. 


Alexander  Lazaro  et  al.,  IHJs.  in  Err.,  r. 

Mkrchants*  &  MiNKKS*  Transporiatiok 

Company.     [No.  805. ) 

In  Error  to  the  Court  of  Appeals  of  the  State 
of  Maryland. 

Meifsrs.  E.  G.  Kramer  and  Jeff  Chandler 
for  plaintiffs  in  error.  Mr.  Wm.  Pinknejf  Wh^te 
for  defendant  in  error. 

April  27,  1897.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rula 

tee  V.  s. 
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Ml£MOUA2(DUM  CaSES. 


Franz  Honing,   Appt.,v.  United  States. 

[No.  808] 

Appeal  from  the  Courl  of  Private  Land 
Claims. 

Mr.  77.  L.  Warren  for  appellant  The  At- 
torney General  for  appellee. 

April  28,  1897,  Di&missed  pursuant  to  the 
10th  Rule. 


Hendeuson  Bridge  Company,  Plff,  in  Err., 
V.  Commonwealth  of  Kentuc&t.     [No. 


)rror  to  the  Court  of  Appeals  of  the  State 
of  Kentucky. 

Me^MTs.  James  P.  Helm  and  Helm  Bruce  for 
plaiiuifT  in  error.  No  appearance  for  defend- 
ant in  error. 

April  JUf  1897.  Dismissed  with  cos^,  pur- 
suant to  the  10th  Rule. 


JosKPH    H.   QowDY,   Appt,,  V.  W.   Briggs 

Green.     [No.  863.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

J/r.  Henry  N.  Ohear  for  appellant.  No  ap- 
pearance for  appellee. 

Ap^il  80,  1807.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


SIXTEENTH  RULE. 

Jack  Davis.  Plff,  in  Err.,  v.  United  States. 

I  No.  124.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

Mr.  A.  H.  Garland  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in  error. 

Norember  2,  1896,  Dismissed  pursuant  to 
the  16th  Rule. 


Elvkrton  R.  Chapman,  Appt.  and  Plf.  in 
Err.,  r.  United  States.     [No.  291.] 
Appeal  from  and  in  Error  to  the  Court  of 

Appeals  of  the  District  of  Columbia. 
Messrs.  S.  Shellabarger,  J.   M.  Wilson,  and 

George  F.  Edmunds  for  appellant  and  plaintiff 

in  error.     The  Attorney  General  and  ISolieitor 

General  Conrad  for  appellee  and  defendant  in 

error. 
April  21, 1897.     Dismissed  pursuant  to  the 

16tb  Rule. 


TWENTYEIGHTH  RULR 

Western  Union  Telegraph  Company,  Plff. 

in  Etr.,  ©.  A.  B.  Knox.     [No.  501.1 

In  Error  to  the  Circuit  Court  of  Union 
County,  Mississippi. 

Messrs.  J.  Iluhley  Aahton  and  George  H, 
Fearons  for  plaintiff  in  error.  Mr.  Charles  B. 
Howry  for  defendant  in  error. 

July  17,  189G.    Dismissed  under  28th  Rule. 

Knoxville,  Cdmukri.and  Gap,    &   Louis- 
ville It.  Co.  et  al.,  Plffs.  in  Err.,  v.  H.  P. 
^Iason  et  al.    [No.  138.] 
In  Error  to  the  Court  of  Appeals  of  Ken- 
tucky. 

Mr.  Edmund  F.Trabue  for  plaluiiBs  in  error. 
Mr,  Wm.  Lindsay  for  defendants  in  error. 
July  31, 1896.    Dismissed  under  28th  Rule. 

ItiG  U.  S. 


SpIIINGER   LirnOGRAHING  COMV.VNY,  Plff.  in 

Err.,  9.  Benjamin  J.  Falk.     [No.  107.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

Mr.  John  W.  Boothhy  for  plaiutiff  in  error. 
Mr.  Benno  f^ewinson  for  defendant  in  error. 

August  4,  1896.  Dismissed  under  28th 
Rule. 


Western  Union  Telegraph  Company,  Plff. 

in  Err.,  v.  Lewis  T.  Bates.     [No.  55.] 

In  Error  to  the  Supreme  Court  of  Georgia. 

Messrs.  John  F.  Dillon,  George  U.  Fearons, 
and  Rush  Taognrt  for  plaintiff  in  error. 

Mr,  Frank  A.  ^r/<f>W  for  defendant  in  error. 

August  6, 1896.    Dismissed  under  28th  Rule. 


MISCELLANEOUS. 

Kansas  City,  Fort  Scott,  &  Memphis  Rail- 
road Company.  Plf.  in  Err.,  v,  J.  M.  Sea- 
well  et  al.    [No.  65.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Missouri. 
Mr.   Wtili'tre  Pratt  for    plaintiff    in  error. 

Mr.  Fdirtdd  P.  Gates  for  defendants  in  error. 
October  13, 1806-    Dismisijed  per  stipulation. 

Northern   Pacific    Railroad     Company, 

Appt.,  V.  City  op   Spokane,  et  al.     [No. 

207.] 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

MtHars.  A.  II.  Garland,  W.  J,  Curtis,  and 
C.  W.  Runn  for  appellant.  No  counsel  en- 
tered for  appellees. 

October  13,  1896.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  appellant. 

Nortiikrn    Pacific    R\rLuo\D    Company, 

Plff.  in  Err.,  a.  Eugene   Teeter.     [No. 

23«.l 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Messrs.  Jamet  McSaught.  W.  J.  Curtis,  and 
C.  W.  Bunn  for  plaintiff  in  error.  Mr.  M.  E, 
Clapp  for  defendant  in  error. 

October  13,  1896.    Dismissed  per  stipulation. 


Northern   Pacific    Railroad   Company. 

Plff.    in    Err.,  t.  Andbew    Morten  son. 

[No.  237.] 

lo  Error  to  the  United  States  Circuit  Court 
of  Ap;>eals  for  th'»  Eigliih  Circuit. 

Messrs.  James  Mr\auf/ht,  IV.  J.  Curtis,  and 
C.  W.  Bunn  for  plaintiff  in  error.  Mr.  F.  B, 
Kellofjg  for  dpffndant  in  error. 

October  13, 1896.    Dismissed  per  stipulation: 


Temple  Short  et  al.,  Appts.,  v.  John  P. 

Pierce  etal.    [No.  815.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  James  If.  Kimball  for  appellants.  No 
appearance  for  appellees. 

October  13,  1896.  Dismissed  with  costs,  on 
motion  of  counsel  for  appellants,  and  cause  re- 
manded to  the  supreme  court  of  the  state  of 
Utah. 


BuniEME  COUKT  OW  TUE  UnITBD  STATK8. 


Oct.  Tbbm. 


Mount  Pleasant  Equttablb  Co-Op.  etal., 
Appti,,  V.  W.  P.  Noble  Msboantilb  Com- 
pany et  al.    [No.  441.] 
Appeal  from  tbe  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr,  C,  W.  Bennett  for  appellants.  Mr,  0, 
8,  Varian  for  appellees. 

October  IS,  1896.  Dismissed  with  costs,  per 
stipluatioD,  and  cause  remanded  to  the  supreme 
court  of  the  state  of  Utah. 


DuBUQUB  A  Sioux  Crrr  Railboad  Coiifant* 
Appt.,  9,  Joseph  Sampson,  Trustee.    [No* 

5.] 

Joseph  Sampson,  Trustee,  Appt.,  v.  Illinois 
Central  Railboad  Company  et  al,  [No. 
6.],  and 

Cedar  Falls  &  Minnesota  Railroad  Com- 
pany, Appt,,  «.  Illinois  Central  Rail- 
road Company.    |^No.  7J 
Appeals  from  tbe  Circuit  Court  of  the  United 

States  for  tbe  Northern  District  of  Illinois. 
Messrs.  John  N.  Jewett,  Clarence  A,  Sevard, 

and  W.  D,  Outhrie  for   appellant  in  No.  5. 

Mr.  Francis  B,  Daniels  for  appellee  in  No.  5. 

Mesi^rs,  Thomas  De  Witt  Cayler  and  Francis  B. 

Darnels  for  appellaDt  in  No.  6.     Mr.  James 

Fentress  for  appellees  in  Nos.  6  and  7.    No 

appearance  for  appellant  in  No.  7. 

October  IS,  1896,    Dismissed  per  stipulation. 


Northern    Pacific    Railroad   Company, 
Apvt,,  V,  Charles  W.  Cannon  etal,    [No. 

Appeal  from  tbe  United  States  Circuit  Court 
of  Appeals  for  tbe  Ninth  Circuit. 

Messrs.  A,  H,  Garland,  F,  M.  Dudley,  W, 
J,  Curtis,  and  C,  W,  Bunn  for  appellant. 
Messrs,  E.  W,  Toole  and  Wm.  Wallace,  Jr.,  for 
appellees. 

October  IJ^,  1896,  Dismissed  with  costs,  on 
motion  of  Mr,  A.  B,  Browne  in  behalf  of  coun- 
sel for  the  appellant. 


East   Tennrsskb,    Virginia,    &    Gbokoia 

Railroad  Company  et  al,^  Appts., «.  W,  R. 

Jordan.    [No.  178.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Qeorg ia. 

Messrs,  Henry  Crawford  and  Franeis  Lynde 
Stetson  for  appellants.  Messrs,  Eoks  amdik 
and  Marion  Ervoin  for  appellee. 

October  16,  1896,  Dismissed  with  costs,  per 
stipulation.  

MoLLiE  King  et  al.,  Fife,  in  Err,,  «.  Unitkd 

States.    [No.  608.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Western  District  of  Arkansas. 

No  appearance  for  plaintiffs  in  error.  The 
Attorney  General  for  defendant  in  error. 

October  19, 1896.  Judgment  reversed  upon 
confession  of  error  by  counsel  for  the  defcntiant 
in  error,  and  cause  remanded  for  further  pro- 
ceedings in  conformity  to  law. 

PREfNTiBsD.  Cheney,  ^op^.,e.  John  8.  Bilby. 

[No.  561.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe  Eighth 
Circuit. 

Mr.  Charles  E,  Mngoon  for  appellant.  No 
nppenrance  for  appellee. 

October  19,  1896.    Denied. 


United  States,  Appt,,  •.   Philip  Roet- 
TiNGER,  Administrator  of  Jacob  Clark,  De- 
ceased.   [No.  19.] 
Appeal  from  tbe  Court  of  Claims. 
Tilt  Attorney  General,  Assistant    Attorney 
General  Dodge,  and  Mr.  Chailes  C,  Binney  for 
appellant.    Mr.  J.  W.  Warrington  for  appel- 
lee. 
October  14, 1896.    Dismissed  per  stipulation. 


O.  *r.  MooRB,  Plff.  in  Err.,  e.  Onr  of  Eu- 

faula.    [No.  bo.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Alabama. 

Messrs.  O,  B.  Clark,  C.  W.  Wells,  B,  D,  Clay- 
ton, John  F,  Dillon,  and  Rush  Taggart  for 
plaintiil  in  error.  Mr.  0,  L.  Comer  for  de- 
fendant in  error. 

October  16, 1896.  Dismissed  with  costs,  on 
motion  of  Mr.  J.  Hubley  Ashton  for  tbe  plain- 
tiff in  error. 
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Wn.LiAH  Henry.    Appt.,   v.   Alabama  ft 
ViCKsnuRG  Railroad  Company.  [No.  17.1 
Appeal  from  the  Circuit  Court  of  tbe  United 
States  for  tbe  Southern  District  of  Mississippi 
Mr.  Wade  B.  Toung  for  appellant.    No  ap- 
pearance for  appellee. 

October  19, 1896.  Dismissed  with  costs,  on 
tbe  authority  of  Jacobs  y.  George,  150  U.  8.  415 
[87: 1127].  

Henry  H.  Tucker^  Appt.,  e.  Gordon  Mc- 
Kay. Trustee,  etc.    [No.  20.] 
Api>eal  from  tbe  Circuit  Court  of  tbe  United 
States  for  the  District  of  Massachusetts. 

Mr.  Charles  Allen  Taber  for  appellant 
Messrs.  Joseph  B.  Warner  and  James  J,  Myers 
for  appellee. 

October  19, 1896,  Dismissed  for  the  want  of 
jurisdiction,  on  the  authority  of  Smith  w,  Mc- 
Kay, 161  U.  S.  865  [40:  781.] 

Aldace  F.  Walker  et  al,.  Receivers,  etc.. 

Appts.,  V.  Wilson  T.  EIebnan  et  oL    [No. 

588] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit. 

Mr.  E,  D.  Eenna  for  appellants.  Me$srs. 
A,  W,  Green  and  ff,  S.  Bobbins  for  appellees. 

October  19, 1896.    Denied. 

Mr.  Justice  Oray  took  no  part  in  tbe  con- 
sideration of  this  application. 

Western  Union  Telegraph  Compant,  F^jf. 

in  Err.,  v.  J.  O.  Tyler.    [No.  57. 1 

In  Error  to  the  Supreme  Court  of  Appeals 
of  tbe  State  of  Virginia. 

Messrs.  J.  HubUy  Ashton,  J,  F.  Dillon,  O. 
H.  Fearons,  and  Rush  Taggart  for  plaintiff  in 
error.    No  appearance  for  defendant  in  error. 

October  19,  1896.  Dismissed  with  costs,  on 
motion  of  Mr.  J.  Hubley  Ashton  for  the  plain- 
tiff in  error. 

166  U.S. 


IdM. 


Memorandum  C 


R.  J.  Dailet  et  at,,  Plfa,  in  Err,,  v.  The 

State  of  Ohio.    [No.  152.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ofaio. 

MeMTB.  J.  HnUey  Aahton  and  A.  J.  Wooff  for 
pi flin tiffs  in  error.  No  appearance  for  de- 
lendaot  in  error. 

October  19,  1896.  Dismissed  with  coats,  on 
motion  of  Mr.  J.  Hubley  Aihton  for  the  plain- 
tifb  in  error. 


YO8EMITE     MtNINO    a    MlLIilNG    COMFANT, 

Appt,  9.  Joseph  E.  Galioheb  et  al.    [No. 

218.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Meurs.  Arthur  Brawn  and  Henry  P.  Hen- 
dereon  for  appellant.  Mr,  Parley  L.  Williams 
for  appellees. 

October  20,  1896,  Dismissed  per  stipulation, 
and  cause  remanded  to  the  supreme  court  of 
the  state  of  Utah. 


Mutual  BEinBFrr  Life  Insubance  Company. 

Appt,,  V,  William  Huebneb  et  al,    [No. 

511] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  D.  M,  Valentine  for  appellant.  No  ap- 
pearance for  appeal  lees. 

October  tS,  1896,  Dismissed  with  costs,  on 
motion  of  counsel  for  appellant. 


United  States,  ex  rd.  Chables  D.  Long, 
Plf.  in  Err.,  9.  William  Lochrbn,  Com- 
missioner of  Pensions.     [No.  888.] 
In  Error  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia. 

Me$»r$.  Thoe.  8,  Hopkins  and  Fred.  A.  Baker 
for  plaintiff  in  error.  The  Attorney  General, 
Solicitor  General  Conrad,  and  Ametant  Attor- 
ney General  Whitney  for  defendant  in  error. 

October  £6, 1896,  Dismissed  wit  bou  t  costs  to 
either  party,  on  the  authority  of  United  States 
T.  Boutweil,  84  U.  8.  17  Wall.  604  [21:721], 
and  other  cases. 


Boston  Safe  Deposit  &  Tbubt  Coitpant, 
Appt.,  «.  Samuel  W  Oboome  et  al.  [No. 
574.]  ^ 

Petition  for  a  writ  of  certiorari  to  the  United 

Sutes  Circuit  Court  of  Appeals  for  the  Fifth 

Circuit 
Mr.  Henry  B.  Tompkins  for  appellant.    Mr. 

Willard  Parker  Butler  for  appellee. 
October  26.  1896.    Denied. 


William   A.    Phillipb,    Flff.   in  Err.,  «. 

Chebokeb  Nation  et  al.    [No.  76,] 

In  Error  to  the  United  States  Court  in  the 
Indian  Territory. 

Mr.  S.  3.  Burden  for  plaintiff  in  error. 
Mr.  John  0.  Fay  for  defendants  in  error. 

October  27, 1896.    Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 
166  U.  S.  U.  a.  Book  41. 


Mebchants'  &  Miners'  Tbanspobtatigv 
Company,  Appt.,  v.  Nobfolk  &  Western 
Railroad  Company,  Claimant.  [No.  629.], 
and 

Merchantb'   &  Miners'   Transportation 
Company,  Appt.,  v.  Nobfolk  &  Western 
Railboad  Company  et  al.    [No.  680J 
Petitions  for  writs  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  First 

Circuit. 
Messrs.  Eugene  P.  Carter  and  Edward  E. 

Blodgett  for  appellant    Mr.  Wm.  G.  BoeUcer 

for  appellees. 
November  2, 1896.    Denied. 


Max  Cohen,  Flff.  in  Err.,  e.  Unitbd  Stat|E& 

[No.  486.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Maryland. 

Mr.  William  Colton  for  plaintiff  in  error. 
Tlie  Attorney  General  and  Assistant  Attorney 
General  Whitney  for  defendant  in  error. 

November  2,  1896.  Judgment  reversed  and 
cause  remanded  for  further  proceedings  to  be 
had  therein  in  conformitf  to  law,  on  the  au- 
thoHty  of  McElroy  y.  United  States,  164  U.  S. 
76  [41:  855.] 


James  B.  Wilson,  Plff.  in  Err.,  9,  Unitbo 

States.    [No.  416.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  J.  W.  Kern  for  plaintiff  in  error.  Ths 
Attorney  General  and  Assistant  Attorney  Gei^ 
eral  Dickinson  for  defendant  in  error. 

November  2,  1896.  Judgment  affirmed,  on 
the  authority  of  Bosen  v.  United  States,  161 U. 
8.  29  [40:  606.] 

Charlotte  Eweb,  Plff.  in  Err.,  v.  People' 
OP  the  State  of  New  Yobk.    [No.  119.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  New  York. 
Mr.  A.  J.  Ditlenhoefer  for  plaintiff  in  error. 

Mr.  Elbridge  T.  Gerry  for  defendant  in  error. 
November  2, 1896.    Dismissed  with  costs,  the 

case  having  abated. 


Cleveland,  Cincinnati,  Chicack),  8b  St. 

Louis  Railway  Company,  Plff.  in  Err.,  9. 

Mtllabd  F.  Bbown.    [No.  IdO.] 

On  a  certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit 

Mr.  John  T.  Dye  for  plaintiff  in  error.  Mr, 
Samuel  P.  Wheeler  for  defendant  in  error. 

November  2, 1896,    Stricken  from  the  docket 


Westebn  Union  Tbleobaph  Company,  PWl 
in  Err.,  9.  Jacob  Michelson.    [No.  121/1 
In  Error  to  the  Supreme  Court  of  the  State 

of  Georgia. 
Messrs.  J.  Hubley  Ashtan  and  Geo.  H.  Fear- 

ons  for  plaintiff   in  error.    Mr.  Samuel  R 

Adams  for  defendant  in  error. 
November  2,  1896.    Dismissed  with  oofti, 

per  stipulation. 

W  llSl 


SUFREMB  Ck)URT  OF  THB  UNTTBD  STATES. 


Oct.  Tkrm, 


KoRTHBTiM  Pacific  Railroad  Company,  Tiff, 

in  Err,,  «.  SAifUEL  Maclat  et  al,    [No. 

145J 

''n  Error  to  the  United  States  Circuit  Court 
Appeals  for  the  Niuth  Circuit. 

Messrs.  James  McNaught,  F,  M.  Dudley,  W. 
J,  Curtis,  and  C.  W,  Hvnn  for  plaintiff  in 
error.    No  appearance  for  defendants  in  error. 

November  4,  1896.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


James  Carbon,  Appt.,v,  Henry  Bohl,  Agent 

of  the  Second  National  Bank   of    Xenia, 

Ohio.     [No.  283] 

Appeal  from  the  United  Stntes  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Mr.  John  Little  for  appellant.  No  counsel 
for  appelJee. 

Norember  6,  1896,  Dismissed  with  costs,  on 
motion  of  counsel  for  the  appellant 


State   of   Washington.  Appt.,  t,    M.  L. 

Coo  VERT.     [Nos.  90-97  inclusive.] 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Washington. 

Mr.  ir.  C.  Jones  for  appellant.  Messrs.  J,  H, 
Choate  and  G.  E.  8.  Wood  for  appellee. 

November  9,  1896,  Orders  reversed  with 
costs,  and  causes  remanded  with  directions  to 
discharge  the  writs  and  dismiss  the  petitions, 
on  the  authority  of  Ex  parte  Royall,  117  U.  S. 
241  [29:  868],  and  Whitten  v.  Tomlinson,  160 
U.  S.  281-243  [40:  406-412],  and  cases  cited. 


Chicago,  Milwaukee,  &  St.  Paul  Rar^way 
Company,  Plff.  in  Err.,  «.  Euzareth  L. 
Qrant,  Executrix,  etc.,  et  al.    [No.  644.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Iowa. 
Mr.  Oeorge  B.  Clarke  for  plaintiff  in  error. 

Mr,  Charles  A,  Bishop  for  defendants  in  error. 
November  9,   1896.    Dismissed  with  costs, 

SIT  stipulation,  on  motion  of  Mr,  Charles  A. 
ishop  for  the  defendants  in  error. 


State  of  Wibconbtn,  ex  rel.  John  R  Balt- 
ZELL.   Plff.    in  Err.,  a.  Robert  Q.  Sie- 
BECKER,  Circuit  Judge,  etc.     [No.  8.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

Messrs.  S.  U,  Pinney,  Jno,  C,  Spooner,  and 
A.  L,  Sanborn  for  plaintiff  in  error.  Messrs. 
H,  W.  Chynoxceth  and  Charles  E.  Buell  for  de- 
fendant in  error. 

November  16, 1896,  Judgment  affirmed  with 
costs,  on  the  authority  of  Wurts  v.  Uoagland, 
114  U.  S.  606  [29:  2291,  and  FaUbrook  Irrig, 
Dist,  ▼.  Bradley,  164  U.  S.  112  [41:  869.] 


Zeph  T.  Htll,  Hff.  in  Err.,  f>.  John  Cor- 
coran.    [No.  9j 
In  Error  to  the  Supreme  Court  of  the  State 

of  Colorado. 
Mr.  W.   0.   Beeeher  for  plaintiff  in  error. 

Messrs,  C.  8.  Thomas,  F.  D.  McKenneif,  J.  H. 

MeGotoan^  and  Walter  E,  Smith  for  defendant 

in  error. 
November  16, 1896.    Judgment  affirmed  with 

costs,  hy  a  divided  court 
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Noble  L.  McGinn  is,  for  Himself,  etc.,  Appt., 
a.  United  States.     [No.  652.] 
Appeal  from  the  Court  of  Claims. 
November  26, 1896.    Docketed  and  dismissed, 

on  motion  of  Mr,  Solicitor  General  Conrad  for 

the  appellee. 

United  States,  Appt,,  «.  Mitchell  King 

[No.  109  J 

Appeal  from  the  Circuit  Court  of  the  United 
Stntes  for  the  District  of  South  Carolina. 

The  Assistant  AtUtrrkey  General  Dodge  for 
appellant.  Mr.  J.  P,  Kennedy  Bryan  for  ap- 
pellee. 

November  SO,  1896.  Dismissed  on  the  au 
thority  of  Chase  v.  United  States,  155  U.  S. 
489  [39:  234J. 

Joseph  E.  Dohertt,  Hff.  in  Err.,  v,  Clar- 
ence M.  Knowlton.     [No.  663.J 
In  Error  to  the  Supreme  Judicial  Court  of 

the  State  of  Maine. 
November  80, 1896,    Docketed  and  dismissed 

with  costs,  on  motion  of  Mr,  EUia  C,  Johnson 

for  the  defendant  in  error. 


Jacob  Henbt  Hentz  et  al.,  Appts.,  v.  Samtel 

G.    Cornwall,    Surviving    Partner,    etc 

[No.  122.] 

Appeal  from  the  Court  of  Appeals  of  the 
Disirict  of  Columbia. 

Mr.  James  K.  Bedingion  for  appellants. 
Mr.  Edward  H,  ITiomas  for  appellee. 

November  SO,  1896.  Dismissed  with  costs, 
on  motion  of  Mr,  Edward  H.  Thomas  for  the 
appellee. 


Oregon  Short  Line  &  Utah  Northern 
Railroad  Company,  Appt.,  a.  Northern 
Pacific  Hailroad  Company.    [No.  275.] 
Appeal  from  the  United  Slates  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Mr.  Jno,  F.  Dillon  for  appellant  Messrs. 
W.  J.  Curtis  and  (7.  W.  Bunn  for  appellee. 

December  1, 1896.  Dismissed  without  costs, 
per  stipulation,  and  cause  remanded  for  such 
further  proceedings  as  may  be  necessary  or 
proper  to  carry  out  the  terms  of  the  stipulation 
or  otherwise  to  secure  the  rights  of  the  parties. 

Gulf,  Colorado,   &  Santa  Tk  Railway 

Company.  Plff,  in  Err.,  a.   A.  B.   Rorr. 

[No.  194.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Messrs.  A,  G.  Britton,  A.  B.  Browne,  and  P. 
L.  Soper  for  plaintiff  in  error.  Messrs.  C,  L, 
Herbert  and  3,  J,  Weed  for  defendant  in  error. 

December  S,  1896.  Dismissed  with  cosU, 
per  stipulation. 

Western  Union  Telegraph  Comp.\ny, 
Appt,^  a,  L.  C.  Norman.  Auditor  of  Public 
Accounts  of  the  Commonwealth  of  Ken- 
tucky.   [No.  614.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Messrs,  Geo.  H.  Fearons,  C.  W.  Weils,  WO- 
lard  Brown,  and  Lawrence  Maxwell,  Jr.,  for  ap- 
pellant.    Mr.  Wm.  J.  Hendriek  for  appellee. 
December  S,  1896,     Dismissed  with  costs, 
per  stipulation. 

Me  U.S. 
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Chablss  a.  Grboory,  Appt.,  o.    John  C. 

EsMP  Van  Ee.    |^No.  591.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
Btates  for  the  District  of  Massucbusettfl. 

Mr.  F,  A.  Lrooki  for  appellant.  Mr.  Ru§- 
$eU  Gray  for  appellee. 

December  7,  1896,    Dismissed  with  costs. 


LouiBTiLLB  Trust  Company,  Trustee,  Appt,, 
f>.  City  of  Cincinnati.    [No.  660.] 
Petition  for  a  writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe  Sixth 
Circuit. 

Meesre.  Alex,  Pope  Humphrey^  Oeo,  M.  Davie, 
E.  A,  Fergveon,  and  St.  John  Boyle  for  appel- 
lant.    Mesere,  Frederick  Sertenstein,  and  •/.  D, 
Brannan  for  appellee. 
December  7,  1896,    Denied. 


Chicago,  St.  Paul,  Minneapolis.  &  Ohaha 

Railway  Company,  Plff,  in  Err.,  v,  John 

Roberts.    [Nos.  14  and  15.] 

In  Error  to  the  Supreme  Court  of  tbe  State 
of  Minnesota. 

Messrs.  James  H,  Hotee  and  Thomas  Wilson 
for  plaintifT  in  error.  Messrs,  J,  L,  Macdon- 
ald,  W.  A,  Day,  and  W,  F,  Montague  for  de- 
fendant in  error. 

December  7,  1S96,  Judgments  affirmed  with 
eosts  by  a  divided  court.  (Mr.  Justice  Field 
took  no  part  in  the  consideration  and  decision 
of  these  cases.) 


James  Dyer.  Plff,  in  Err., «.  United  States. 

[No.  429.] 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

Messrs.  Wm.  M.  Cravens,  A,  H,  Oarland, 
and  R.  C,  Oarland  for  plaintiff  in  error.  The 
Attorney  General  for  defendant  in  error. 

December  7. 1896.  Judgment  reversed  upon 
confession  of  error  by  counsel  for  the  defend- 
ant in  error,  and  cause  remanded  for  further 
proceedings  in  conformity  to  law. 


Wbstbrn    Union    Telegraph    Company, 
Am>t.,  9,  A.  C.  Daily,  Auditor,  etc    [No. 

Appeal  from  the  Circuit  Court  of  the  United 
Btates  for  the  District  of  Indiana. 

Messrs.  3.  0,  Pickens,  Willard  Brown,  and 
0.  W.  WeUs  for  appellant.  Mr.  Wm.  A, 
Ketcfiam  for  appellee. 

December  7. 1896.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  appellant. 


Texas  A  Pacific  Railroad  Company,  Plff. 

in  Err,,  t.  P.  A.  Scoyille.    [No.  186.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit 

Messrs.  John  F.  Dillon,  Winslow  8.  Pierce, 
and  D.  D,  Duncan  for  plaintiff  in  error.  No 
appearance  for  defendant  in  error. 

December  9,  1896.  Dismissed  with  costs,  on 
motion  of  Mr.  John  F,  Dillon  for  the  Dlaintiff 
in  error. 
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Western    Union    Telegraph    Company, 

Appt.,  t.  Ebbnezer  W.  Poe,  Auditor  of  th« 

State  of  Ohio,  et  al.    [No.  852. 1 

Appeal  from  tbe  United  States  Circuit  Court 
of  Appeals  for  tbe  Sixth  Circuit 

Messrs,  Lawrence  Maxwell,  Jr.,  Willard 
Brown,  and  C.  W.  Wells  for  appellant  Messrs 
J.  K.  Richards,  Thos,  McDougall,  and  F.  3. 
Monnett  for  appellees. 

December  10, 1896.  Dismissed  with  costs,  on 
motion  of  Mr,  Lawrence  Maxwell,  Jr. ,  for  the 
appellant  

Western    Union    Telegraph    Company, 
Appt.,  9.  Ebenezbr  W.  Poe,  Auditor  of  the 
State  of  Ohio.     [Nos.  401  and  405.] 
Appeals  from  tbe  Circuit  Court  of  tbe  United 

States  for  tbe  Southern  District  of  Ohio. 
Messrs.  Lawrence  Maxwell,  Jr.,  G.  W.  Wells, 

and  Willard  Brown  for  appellant.      Messrs^ 

F,  3.  Monnett,    Thos.  McDougall,  and  J.  K. 

Richards  for  appellee. 
December  10,  1896.    Dismissed  with  costs, 

on  motion  of  Mr.  Lawrence  Maxwell,  Jr.,  for 

the  appellant  

Henry  Craemer,  Plff.  in  Err.,  «.  State  of 

Washington.    FNo.  457.] 

In  Error  to  tbe  dupreme  Court  of  the  State 
of  Washington. 

Messrs.  James  B,  Howe,  Jas,  Hamilton 
Lewis,  and  F.  B.  Crosthwaite  for  plaintiff  in 
error.  Messrs.  A.  W.  Hastie  and  Jos.  Shilling* 
ton  for  defendant  in  error. 

December  14,  1896,  Dismissed  for  tbe  want 
of  jurisdiction,  on  tbe  authority  of  Spies  y.  H* 
linois,  128  U.  S.  181  [81: 80],  and  other  cases. 

Abolph  Krug,  Plff,  in  Err,,  v.  State  of 

Washington.    [No.  477.1 

In  Error  to  tbe  Supreme  Court  of  the  State 
of  Washington. 

Mr,  James  Hamilton  Lewis  for  plaintiff  in 
error.  Messrs,  A.  W.  Hastie  and  Jos.  Shilling^ 
ton  for  defendant  in  error. 

December  14,  1896.  Dismissed  for  the  want 
of  Jurisdiction  on  tbe  authority  of  Spies  v.  lUi" 
note,  128  U.  S.  181  [81:  80],  and  other  cases. 


Charles  W.  Nordstrom,  PliT.  in  Err,,  %^ 
State  op  Washington.    [No.  284.1 
In  Error  to  the  Supreme  Court  of  the  State 

of  Washington. 
Mr.  James  Hamilton  Lewis  for  plaintiff  In 

error.    Messrs.  A.  W.  Hastie  and  Jos.  •Shilling' 

ton  for  defendant  in  error. 
December  14,  1896.    Judgment  affirmed,  on 

the  authority  of  Hurtado  v.  California,  110  U. 

S.  516  1 28:  2321 ;  Datisv.  Texas,  IdO  U.  S.  652 

[85:  801];  McNulty  v.   California,  149  U.  S. 

645  [87:  882];  Talton  ?.  Mayes,  168  U.  S.  876 

41:  196];  and  Draper  y.  United  States,  164 

".  S.  240  [41:  419]. 


^. 


Western  Union  Telegraph  Company,  Plff.  ^ 
in  Err. ,  v,  C.  Q.  Rawlins.    [No.  259.1 
In  Error  to  the  Supreme  Court  of  the  State 

of  Gkorgio. 
Mesiirs.  J.  Hubley  Ashton  and  Oeo.  H.  Fear- 

one  for  plaintiff  in  error.    No  appearance  for 

defendant  in  error. 
December  14, 1896.    Dismissed  with  costs,  OE 

motion  of  Mr.  J,  Hubley  Ashton  for  the.pleia- 

tifl  in  error. 
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Oct.  Tmii, 


Q€K>BGB  F.  Dbarbobv,  Plff,  in  Err.,  v,  Pbteb 

Mobah  et  ai.    [No.  82.  J 

In  Error  to  the  Supreme  Court  of  the  State 
of  WashiDgtOD. 

Meurs,  Frederic  D.  MeKenney  and  Jchn  P. 
Fay  for  plaintiff  in  error.  No  appearance  for 
del^ndants  in  error. 

December  14,  1896.  Dismissed  with  costs, 
on  motion  of  Mr.  Frederic  D.  MeKenney  for 
the  plaintiff  in  error. 

Chigaqo.  Bublinoton,  &  QniNCT  Railroad 

Company,   Plff,  in  Err,,  «.  Charles  L. 

Jones.    [No.  150.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Mr,  John  J,  Berriek  for  plaintiff  in  error. 
Mr.  J.  B.  Cessna  for  defendant  in  error. 

December  IS,  1896.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  error. 

John  Chisholm  et  al.,  Apple.,  v  William  V. 

Abbott  et  al.    [No.  651.] 

Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  tbe  First 
Circuit. 

Mr.  John  Lowell  for  appellants.  No  appear- 
ance for  appellees. 

December  £1,  1896.     Denied. 


Uhitkd  States.  Plff.  in  Err.,  v.  Chicago, 
Rock  Island.  &  Pacific  Railroad  Com- 
pany.   [No.  69.1 
In  Error  to  tbe  Circuit  Court  of  the  United 

States  for  the  Nortbem  District  of  Illinois. 
The  Solicitor  General  Conrad  for  plaintiff  in 

error.    Mr.  Bobert  Matlier  for  defendant  in 

error. 
December  21,  1896.    Judgment  affirmed  bj 

ft  divided  court. 


Union  Pacific  Railway  Company,  Plff.  in 
Err.,  V.  Qeohob  J.  Novak.    [No.  167. J 
In  Error  to  the  Unit  -d  States  Circuit  Court 

of  Appeals  for  the  Nintli  Circuit. 
Messrs.  John  F.  Dillon  and  J.  M.  Wilson  for 

plaintiff  in  error.    Messrs.  0.  B.  HaUam  and 

8.  C.  Uyde  for  defendant  in  error. 
Janvary  A.  1897.    Dismissed  with  costs,  on 

motion  of  Mr,  J,  M.  Wilson  for  plaintiff  in 

error. 


United  States  Motual  Accident  Associa- 
tion OF  THE  City  of  New  York,  Plff.  in 
Err.,  t.  R.  Maud  Hodgkin.    [No.  220. ! 
In  Error  to  tbe  Court  of  Appeals  of  tbe  Dis- 
trict of  Columbia. 

Mr.  John  B.  Lamer  for  plaintiff  in  er'or. 
Messrs.  I.  B.  Linton  and  J,  J.  Darlington  for 
defendant  in  error. 
January  11, 1897.  Dismissed  per  stipulation. 


State  of  South  Carolina,  Appt.,  9.  Port 

Royal  &  Augusta  Railway  Company. 

[No.  292.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
States  for  the  District  of  Soutb  Carolina. 

Mr.  W.  A.  Barber  for  appellant.  Mr.  H.  A. 
M,  Smiih  for  appellee. 

January  13^  1897.  Dismissed,  costs  to  be 
paid  bv  the  appellees,  per  stipulation. 
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Henry  B.  Kino  et  al.,  Apple., «.  Port  Royal 

&  Augusta  Railway  Company #1  al.    [No. 

293.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  South  Carolina. 

Mr.  A.  G.  King  for  appellants.  Mr.  H.  A, 
M.  Smith  for  appellees. 

January  IS,  1897.  Dismissed,  costs  to  be 
paid  by  tbe  appellees,  per  stipulation. 


State  of  South  Carolina,  Appt.,  9.  Port 

Royal  A  Augusta  Railway   Company. 

[No.  823.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Messrs.  A.  T.  Smythe,  Wm,  A.  Barber,  and 
Alex.  C.  King  for  appellant  Mr.  H,  A.  M. 
Smith  for  appellee. 

January  IS,  1897.  Dismissed,  costs  to  be 
paid  by  the  appellee,  per  stipulation. 


Reliance  Marine  Insurance  Company 
(Limited).  Appt.,  t.  New  York  <&  Cuba 
Mail  Stea-msuip  Company  efa{.  [No.  684.1 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Second 

Circuit 
Mr.  W.  W.  MaeFarland  for  appellant    Mr. 

Barrington  Putnam  for  sppelleea. 
January  IS,  1897.    Denied. 

Jacoe  Yoes,  Appt.,  9.  United  States.  [No. 

553.] 

Appeal  from  tbe  Court  of  Claims. 

Messrs.  L,  T.  Midiener  and  B  B  McMahon 
for  appellant  TJu  Attorney  General  for  ap- 
pellee. 

January  18,  1897.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Assistant  Attorney  Gen- 
eral Dodge  for  the  appellee. 

Capital  Bank  of  St.  Paul,  Plff.  in  Err.^  «. 

School  District  No.  26.    [No.  2U4-1 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

Messrs.  Wm.  M.  Jones  and  0.  F.  Benjamin 
for  plain ti£F  in  error.  Messrs.  8.  L.  OlaipeU 
and  Wm.  Small  for  defendant  in  error. 

Januai*y  26,  1897.    Denied. 

Clementine  Ulman,  etc. ,  Plff.  in  Err.,  9. 

Mayor  and  CrrY  Council  of  Baltimorb 

eiai.    [No.  174.] 

In  Error  to  tbe  Court  of  Appeals  of  the  State 
of  Maryland. 

Mr.  M.  B  Walter  forplaintiif  in  error. 
Messrs.  T.  O.  Bayes  and  Wm.  S.  Bryan,  Jr., 
for  defendants  in  error. 

January  26, 1897.  Judgment  aflSrmed  with 
costs,  on  tbe  authority  of  Speneer  v.  Merchant, 
125  U.  S.  345  [31:  763]. 

William  Cautbell  eial.,  Apple.,  «.  Thomas 
De  Q.  Richardson  et  al.    [No.  688.] 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Third 

Circuit. 
Messrs.  Wm.  L.  Pierce  and  Allen  Webster  for 

appellants.    Messrs.  W.  C.  Strauibridge,  F.  P. 

Fish,  and  J.  O.  Johnson  for  appeUeen 
February  1,  1897.    Denied. 
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Bafstt  IvsulatbdWirb  &  Cable  Company, 

Fif.  in  ^rr.,  v.Matob  AND  CittCoumcil 

OF  Baltimobb.    [No.  694.] 

Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit. 

Mr,  Wm,  Pinkneif  Whyte  for  plaintiff  in 
error.    No  appearance  for  defendant  in  error. 

February  1, 1897.    Denied. 

HuRTAUT  Land  &  Cattle  Company,  Appi., 

«.  JoHv    8.  Tkubcott,  County  Treasurer, 

etc.    [No.  513.] 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Mr.  J.  Af.  WilMn  for  appellant.  Mr,  /.  W, 
SirncU  for  appellee. 

February  1,  1897,  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Smith  ▼. 
Adami,  180  U.  8.  167  [32:  8^5];  MeLith  y. 
Boff,  141  U.  S.  661  [85:  893];  Hume  v.  Bowie, 
148  U.  S.  245  [37:488];  Oumee  y.  Patrick 
County,  187  U.  8.  141  [84:  6011;  Bender  y. 
Penneyltania  Co,  148  U.  8.  502  [87: 587]. 

Unitbd  Statbs.  Appt. ,  v.  Dbsidbrio  Oomez 

ft  aL     [Na  115.] 

Appeal  from  the  Court  of  Priyate  Land 
Claims. 

The  Attorney  OenercU  for  appellant.  No  ap- 
pearance for  appellees. 

February  i,  1897.  Dismissed  on  motion  of 
Mr,  Solicitor  General  Conrad  for  the  appe- 
lant. 


United  States,  Appt.,  v.  Fbank  Perbw  et 

al.    [No.  116.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

The  Attorney  OenercU  for  appellant.  No  ap- 
pearance for  appellees. 

February  1,  1897.  Dismissed  on  motion  of 
Mr,  Bolieitor  General  Conrad  for  the  appellant. 

United  States.  Avpt,, «.  Anigeto  Mabtinez 

et  al.    [No.  182] 

Appeal  from  the  Court  of  Priyate  Land 
Claims. 

The  Attorney  General  for  appellant.  No  ap- 
pearance for  appellees. 

February  U  1897.  Dismissed  on  motion  of 
Mr,  Solicitor  General  Conrad  for  the  appellant 

United  States,  Appt,,  v,  Donaciano  Gu- 

BULE  et  al,    [No.  188.] 

Appeal  from  the  Court  of  Priyate  Land 
Claims. 

T/^e  Attorney  General  and  Matt.  G.  Rey- 
nofdt  for  appellant.  No  appearance  for  ap- 
|)e)Iees. 

February  1,  1897,  Dismissed  on  motion  of 
Mr.  Solicitor  General  Conrad  for  the  appel- 
lant 


United  States,  Appt,,  v,  Jesus  Abmi/o  t 

Jaramilix).    [No.  185.] 

Appeal  from  the  Court  of  Priyate  Land 
Claims. 

The  Attorney  General  and  Mr,  Matt.  G, 
lievnolds  for  appellant  Meeers,  N,  L.  J^riee 
and  Geo,  Hill  Hotoard  for  appellee. 

February  i,  1897.  Dismissed  on  motion  of 
Mr,  Solicitor  Getural  Conrad  for  the  appellant. 

lee  U.S. 


John  C.  Stallcup,  Ptff,  in  Err.,  v.  Om  of 

Tacoma.    [No.  450.  J 

In  Error  to  the  Supreme  Court  of  the  State 
of  Washington. 

Meeere.  E,  0,  Woleott  and  /.  F,  Shqflroth  for 
plaintiff  in  error.  Mesan.  0.  C.  Laneaeter 
and  B.  S.  Groateup  for  defendant  in  error. 

February  16,  listf.  Dismissed  for  the  want 
of  Jurisdiction,  on  the  authority  of  Newport 
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Light  Co.  y.  Newport,  151  U.  8.  528 
GornUey  ▼.  dark,  184  U.  8.  888 
Marehant  ▼.  Pmneylvania  R.  Co.  158 
880  r8H:  751];  Lemper  y.  Texae,  189  U.  8.  462 
[85:  225];  lotoa  C.  R.  Co.  y,  Iowa,  160  U.  8. 
^  [40:  467]:  Euetie  y.  Bollee,  150  U.  a  861 
[87: 1111],  and  other  cases. 

Thomas  C.  Chappell^  Flff.  in  Brr.,  v.  Maet 

Ball  Chafpbll.    [No.  478.1 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

Mr,  T,  C.  Chappell,  p,  p.  Meeers,  Samuel 
Maddox  and  D,  Stewart  for  defendant  in  error. 

February  16,  1897.  Dismissed  for  the  want 
of  Jurisdiction.        

Joseph   Raymond,  Appt.,  «.  Johh  Lang& 

[No.  716.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

February  16,  1897.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  William  A, 
Maury  for  the  appellee. 

Nobthebn    Pacific   Railboad   Company, 

Plff.  in  Brr.t  v.  Archib  Beaton.    [Na 

217J 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Meeare.  W.  B.  CuUen,  A,  H.  Garland,  W. 
J.  Curtie,  and  C.  W.  Bunn  for  plaintiff  in  er- 
ror. Mr.  Thomas  0.  Bach  for  defendant  in 
error. 

February  16,  1897.  Dismissed  with  costs  on 
motion  of  Mr.  A.  B.  Browne  in  behalf  of  coun- 
sel for  the  plaintiff  in  error. 

E.  J.  Adoustin,  Piff.   in  Brr.^  «.  Unitbd 

States.    [No.  572.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr,  Morrii  Marire  for  plaintiff  in  error.  The 
Attorney  General  for  defendant  in  error. 

March  1, 1897.  Dismissed  on  motion  of  iff. 
Charlee  F.  Buck  in  behalf  of  counsel  for  the 
plaintiff  in  error.    

William  Cutajab,  Appt.,  v.  United  States 

et  al.    [No.  192.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  Charlee  A.  Heee  for  appellant.  The  At- 
torney General  for  appellees. 

March  1, 1897.  Dismissed  on  authority  of 
counsel  for  appellant 

Howard  B.  Bullabd,  Plff'  in  Err.,  «.  Dbs 
Moines  &  Fobt  Dodge  Railboad  Com- 
pany.   [No.  817.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Iowa. 
Mr.  B.  F.  BuUard  for  plaintiff  in  error. 

Mr.  Robert  Mather  for  defendant  in  error. 
March  i,  1897,    Dismissed  per  stipuhitioo. 
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